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en  or.  M) 
McLbod  t.  Boott,  Connty  Jndge,  tit  al. 
(Supreme  Court  of  Oregon.    Feb.  28, 1889.) 
Mandamus— SunroiBSOT  ov  Wsit. 
Since,  under  HiU'a  Code,  |  600,  a  petition 
ftiT  mandamus  is  no  part  of  the  pleadings,  the 
writ  must  bo  suUcient  in  Itself  to  show  what  is 
claimed;  and,  if  wanting  in  any  material  allega- 
tions, it  cannot  be  aided  by  reference  to  the  facta 
In  the  petition.    96  Pao.  Beti.  lOttl,  afBrmed. 

Appeal  from  clrcnltcoart,  Sherman  conn- 
ty;  R.  P.  BoisR,  Judge.    On  rehearing. 

Story  £  Bradsha  w,  tor  appellant.  M»ya, 
Huntiogton  &  Wilson  and  A.  S.  Bennett, 
for  respondents. 

Per  Cuhiam.  The  petition  l»  no  pnrt  of 
the  pleudlngB.  Hiira  Code,  {  600.  This  be- 
ing ao,  the  writ  must  he  ■nfflclent  In  Itself 
to  show  what  is  claimed,  and  the  facta  up- 
on which  the  claim  Is  made.  It  stands  for 
the  complaint,  and  may  be  demurred  to 
or  answered  In  the  same  manner  as  to  a 
complaint  in  an  action.  Hill's  Code,  §{  59S, 
699.  That  the  writ  la  wanting  in  material 
allegations  to  support  the  proceeding  is 
not  questioned,  and  upon  reconaltleratlon 
we  do  not  think  it  can  be  aided  by  refer- 
ence to  the  tacts  In  the  petition.  As  a 
consequence,  there  was  no  error  In  the 
court  below  in  dismlaslng  the  proceedings, 
although  tor  different  reasons,  and  the 
Judgment  must  be  affirmed. 


(22  Ot.  44) 

Eluott,  Becorder,  ▼.  Outbb,  Connty 

aerk. 
(Supreme  Court  of  Oregoti.    Feb.  S3, 1892.) 

Uaxdauds— Wbit— PlSJlDIIKI — Appbal — Casb  bt 
Cons  EST. 

1.  In  an  action  of  mandamus  the  petition  Is  do 
part  of  the  pleadings,  and  the  writ  serves  the  same 
purpose  aa  the  complaint  in  other  actions,  and 
mnst  state  sU  the  material  facts,  and  show  a 
elear  rifrht  to  the  relief  demanded,  under  Code, 
H  S06,  506;  and  upon  the  return  thereof  defend- 
ant may  demur  or  answer  thereto  in  the  same 
Banner  as  to  a  complaint  in  an  action. 

2l  TbeappellateoonrtwiU  not  permit  counsel 
to  make  a  case,  by  consent,  inyolTiDg  the  const!- 
tationality  of  a  statute,  which  case  Is  not  pre- 
sented in  the  certified  record,  and  which  is  not 
necessary  for  the  determination  of  the  cause. 

Appeal  from  circuit  court,  Union  coan> 
ty;  JAMES  A.  Fes,  Judge. 

Action  by  John  B.  Elliott,  recorder  of 
conreyancRS  of  Union  county.  Or.,  against 
Turner  Oliver, county  cleric  of  Union  coun- 
T.29F.no.l— 1 


ty,  Or.    Judgmrat  for  defendant.    Plala- 
tiff  appeals.    Affirinnd. 

T.  H.  Crawford,  Sheltoa  A  Carrotl.H.  H. 
Hewitt,  C.  E.  WolvertoB,  and  Tilmon 
Ford,  tor  appellant.  Robert  Eakta  and 
Cox,  Teal  A  Minor,  toe  respondent. 

Lord,  J.  Thia  is  an  action  otmanc^amoa, 
brought  by  the  plain  tin,  as  recorder  ol 
conveyances  (or  Dnlon  county,  against 
the  defendant,  as  county  clerk  ot  said 
county,  to  recover  the  possession  ot  cer- 
tain records  to  which  he  claims  to  be  en- 
titled  by  virtue  of  his  otUce.  Upon  the 
petition  being  filed,  an  alternative  writ 
was  iasued,  and  to  this  writ  the  defendant 
demurred,  and  the  trial  court  sustained 
the  demurrer  and  dismissed  the  action. 
From  this  Judgment  of  dismissal  the  plain- 
tiff appeals,  and  assigns  as  error  the  sus- 
taining of  the  demurrer.  The  demurrer 
to  the  writ,  among  other  grounds,  sppci- 
fles  that  it  does  not  state  tacts  aufflcient 
to  cnustltute  a  cause  of  action;  and  the 
court  below  ao  held,  tor  the  reusou  that 
the  act  ot  the  legislative  assembly  of  1K89 
creating  the  oflice  of  recorder  of  convey- 
ances la  unconstitutional  and  void.  In 
that  view  it  would  not  be  posHlble  for  the 
plaintiff,  who  claims  to  hold  the  oflice  by 
virtue  of  such  act,  to  state  facts  sufficieut. 
to  constitute  a  cause  ot  action  that  would 
entitle  him  to  the  possession  and  custody 
of  the  records  which  he  seeks  to  obtain  by 
this  proceeding.  We  ought,  however,  l>e- 
fore  we  proceed  to  consider  the  objection 
urged  by  the  defendant  to  the  runstitu- 
tionality  ot  the  act,  to  be  satlsliecl  that 
the  writ  stated  tacts  sufficient  to  involve 
its  consideration,  and  that  its  determina- 
tion was  necessary  in  the  decision  of  the 
cause.  Under  the  Code  the  petition  upon 
which  the  writ  Issues  is  no  part  ot  the 
pleadings,  and  the  writ  must  be  sufficient 
in  Itself  to  show  precisely  what  is  claimed, 
and  the  facts  upon  which  the  claim  is 
made.  Section  590  provides  that  the  al- 
ternative writ  shall  atate  concisely  the 
facts,  according  to  the  petition,  showing 
the  obligation  of  the  defendant  to  per- 
form the  act,  and  his  omission  to  perform 
it.  and  command  bim  that  immediately 
after  the  receipt  ot  the  writ,  or  at  some 
other  apeclfled  time, he  do  the  act  required 
to  be  performed,  or  show  cause  before  the 
court  or  judge  thereof  by  whom  the  writ 
was  allowed,  at  a  time  and  place  therein 
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specified,  why  be  has  not  dune  so,  and 
that  he  then  and  there  return  the  writ, 
with  his  certificate  annexed  ol  having 
done  us  he  is  commanded,  or  the  cause  of 
hts  omission  thereof.  Section  598  provides 
that  on  the  return-day  nf  the  writ,  or 
such  furttier  day  as  the  court  or  judge 
thereof  may  allow,  the  defeudanton  whom 
the  writ  shall  have  been  served  may 
show  cause  by  demurrer  or  answer  to  the 
writ  in  the  same  manner  as  to  a  com- 
plaint in  an  action.  The  verified  petition 
forms  the  basis  upon  which  the  court  may 
issue  the  writ,  but  when  issued  it  ceases 
to  have  any  office  to  perform.  The  facts 
stated  in  the  writ  should  be  the  same 
facts  stated  in  the  petition  for  the  writ,  as 
no  resort  or  reference  can  be  had  to  the 
petition  in  aid  of  the  writ.  "There  can  be 
no  question,"  said  Strahan,  J.,  "as  to  the 
proper  practice.  The  writ  itself  ought  to 
contain  every  material  fact  allcj^ed  in  the 
petition  upon  which  the  plaintiff  relies, 
raalcing  it  the  duty  of  the  defendant  to  act 
or  do  the  particular  things  whicli  the 
plaintiff  demands."  McLeod  t.  Scott,  21 
Or.  — ,  26  Pac.  Rep.  10«1.  It  is  the  writ 
which  is  the  foundation  of  all  the  subse- 
quent proceedings,  and  which  may  he  de- 
murred to  or  answered  in  the  same  man- 
ner as  a  complaint  in  an  action.  It  is 
made  to  serve  the  same  purpose  as  the 
complaint  in  other  actions,  and  therefore 
must  Ktnte  ail  the  material  facts,  and 
show  a  clear  right  to  the  relief  demanded. 
To  the  writ  itself,  then,  we  must  look  to 
determine  whetiier  the  facts  stated  are 
sufllcteutto  support  the  action  It  sim- 
ply recites  "that  whereas,  it  manifestly 
appearing  that  the  plaintiff  is  entitled  to 
the  possession  of  the  books,  papers,  and 
records,  etc.,  which  he  alleges  yon  (defend- 
ant) illegally  retain  in  your  possession 
and  custody  therefore  we  command  you 
that,  immediately  upon  the  receipt  of  this 
writ,  you  do  deliver  to  the  plaintiff  the 
following  records,  "etc.,  "or  that  you  show 
cause  at  a  day  specified  why  you  have 
not  done  so."  It  nowljere  appears  from 
the  writ  that  the  plaintiff  is  recorder  of 
Union  county,  or  ever  was  elected  such 
recorder,  or  by  what  right  or  authority 
he  claims  or  demands  tlie  possession  of 
such  records;  nor  does  it  appear  that  de- 
fendant is  county  clerk,  or  by  what  right 
or  authority  lie  retains  or  withholds  such 
records.  It  does  not  set  forth  the  facts  on 
which  the  plaintiff  relies,  nor  apprise  the 
defendant  of  the  grounds  upon  which  the 
remedy  is  sought.  It  is  not  possible  for 
the  court  to  determine  from  the  allega- 
tions in  the  writ  who  is  entitled  to  the 
custody  of  the  records  in  question.  The 
writ.  In  effect,  does  no  more  than  to  com- 
mand the  defendant  to  deliver  such  rec- 
ords, or  show  cause  why  he  has  not  done 
so.  There  are  absolutely  no  facts  stated 
in  it  upon  which  an  action  can  be  based. 
Treated  as  a  complaint,  it  does  not  state 
facts  Budlcient  to  constitute  a  cause  of  ac- 
tion, and  can  form  no  biisls  on  which  a 
judgment  can  stand.  Nor  is  this  result  de- 
nied, for  counsel  for  defendant  admit  that 
the  writ  docs  not  state  such  facts  in  Itsdf 
as  would  justify  the  court  in  rendering 
any  order  upon  it;  but  they  sny,  owing 
to  the  Importance  of  the  question  as  a  mat- 


ter of  public  concern,  they  are  willing  to 
waive  all  matters  of  form,  and  treat  the  pe- 
tition and  writ  together,  so  as  to  supply 
the  necessary  facts,  and  to  have  the  case 
determined  upon  its  merits.  If  we  clothe 
the  writ  or  aid  It  with  the  facts  alleged  in 
tlie  petition,  then  the  writ  contains  facts 
sufficient  to  state  a  cause  of  action,  pro- 
vided the  act  of  the  legislature  creating  the 
office  of  recorder  is  constitutional;  but  If 
the  act  is  uucoiiHtitutional,  then  the  writ 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  petition  is  no 
part  of  the  pleadings,  and  the  writ,  as  it 
stands,  states  no  cause  of  action,  unless  it 
be  aided  by  tlie  facts  alleged  in  the  peti- 
tion, and  then  only  In  the  event  that  the 
act  Is  constitutional.  Can  we,  then,  disre- 
gard the  demurrer,  and  supply  the  want 
of  facts  in  the  writ  from  the  petition,  in 
order  to  raise  and  determine  the  constitu- 
tional question,  when  a  decision  upon 
that  point  is  not  necessary,  as  the  record 
stands?  In  a  word,  will  the  court  con- 
sent  to  have  a  case  made  when  the  record 
certified  to  us  presents  none,  in  order  to 
pass  upon  the  validity  of  a  statute?  As 
a  general  rule,  a  court  will  not  pass  upon  a 
constitutional  question,  and  decide  a  stat- 
ute to  be  Invalid,  unless  a  decision  upon 
that  very  point  becomes  necessary  to  the 
determination  of  the  cause.  "The  decis- 
ion of  a  question  involving  the  constitu- 
tionality of  an  act  of  the  legislature, "said 
Mr.  Chief  Justice  Makshai.i,,  "Is  one  of  the 
gravest  and  most  delicate  of  Judicial  func- 
tions; and,  while  the  court  did  meet  the 
question  with  the  utmost  fairness  when 
its  declRion  was  indispensable,  it  is  the 
part  of  wisdom,  and  a  just  respect  for  the 
legislature  renders  it  proper,  to  waive  it, 
if  the  cause  in  which  it  arises  can  be  de- 
cided on  other  points."  Ex  parte  Ran- 
dolph, 2  Brock.  448.  "While  the  courts 
cannot  shnn  the  discu8si<m  of  constitu- 
tional questions  when  fairly  presented, 
they  will  not  go  out  of  their  way  to  find 
such  topics;  they  will  not  seek  to  draw  In 
such  weighty  matters  collaterally,  nor  on 
trivial  occasions.  It  is  both  more  proper, 
and  more  respectful  to  a  co-ordinate  de- 
partment, to  discuss  constitutional  ques- 
tions only  when  that  is  the  very  Us  mota. 
Thus  presented  and  determined,  the  de- 
cision carries  a  weight  with  it  to  which 
no  extrajudicial  disquisition  is  entitled." 
Stuart,  J.,  in  Hoover  v.  Wood,  9  Ind.  287. 
"In  any  case,  therefore,"  says  Judge  Cool- 
ey,  "where  a  constitutional  question  is 
raised,  though  it  may  be  legitimately  pre- 
sented by  the  record,  yet  if  the  record  pre- 
sents some  other  and  clear  ground  upon 
which  the  court  may  rest  its  judgment, 
and  Thereby  render  the  constitutional 
question  immaterial  to  the  case,  that 
course  will  be  adopted,  nnd  the  question 
of  constitutional  power  will  be  left  for 
consideration  until  a  case  arises  which 
cannot  be  disposed  of  without  considering 
it,  nnd  when,  ccmscquently,  a  decision 
upon  such  question  will  be  unavoidable." 
Cooley,  Const.  Lira.  *16.3. 

In  view  of  these  considerations,  and  the 
further  consideration  that  if  we  resurrect 
the  petition,  and  use  it  to  supply  the  writ 
with  sufficient  facts  to  raise  the  constita- 
tionality  of  the  act,  and  should  hold  the 
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aame  to  be  constltatlonal,  there  would 
■till  remain  for  ub  to  determine  ttae  re- 
spective rights  ot  the  parties  in  regard  to 
the  poaseesion  of  these  records  under  the 
■tatnte,  which,  if  we  should  likewise  de- 
cide adversely  to  the  defendant,  wnald  re- 
Silre  UB  to  overrule  the  demurrer,  reverse 
e  judgment,  and  award  a  peremptory 
writ,  or,  on  the  other  hand,  to  affirm  the 
Judgment  on  the  ground  that  the  act  cre- 
ating the  office  of  recorder  of  conveyances 
Is  void.  It  does  not  seem  to  us  that  the 
petition,  which  is  no  part  ot  the  plead- 
ings, can  be  used  and  its  facts  appropriat- 
ed to  clothe  the  writ  with  sutficlent  facte 
to  make  a  case  for  this  purpose.  It  is  not 
the  proper  practice,  and  would  create  a 
bad  precedent.  Tbefact  that  we  would  be 
likely  to  declare  the  act  to  be  constitu- 
tional cannot  affect  the  question,  nor 
change  our  duty  in  the  premises.  While 
we  should  be  glad  to  accommodate  coun- 
sel, who  have  presented  to  us  a  very  able 
and  tnterestlnji  argument,  we  should  be 
unmlndlul  of  the  obllKatloDH  which  our 
station  Imposes,  and  the  respect  due  to  a 
co-ordinate  branch  of  the  government,  to 
undertake  to  pass  on  the  validity  of  a 
statute  when  its  consideration  was  not 
presented  by  the  facts  of  the  case  for  our 
determination.  For  these  reasons  we 
affirm  the  judgment  of  dismlesal,  not  be- 
cause the  act  is  unconstitutional,  but  for 
want  of  suttlcient  tacts  in  the  writ  to  sus- 
tain a  judgment. 


(22  Or.  3) 

DoDD  T.  Home  Mtrr.  Ins.  Co. 
(Supreme  Court  of  Oregon.    Feb.  33, 1803.) 

BFscinc  Febfokmanci  —  Bvidinob — Cohosav 
MENT— QooD  Faith. 
Where  insured  property  is  burned  on  the 
day  that  tbe  poliuy  expires,  aod  the  assured,  with- 
out disclosing  tne  faut  of  the  loss,  sends  tbe  pol- 
icy to  tbe  company  for  tbe  purpose  of  proounng 
sn  indorsement  showing  a  renewal,  a  court  m 
equity  will  not  enforce  the  delivery  of  the  poUoy. 

On  rehearing.    See  28  Pac.  Bep.  881. 

Stkaban,  C.  J.  Counsel  for  tbe  respond- 
ent have  presented  a  petition  for  a  re- 
hearing, mainly  on  the  ground  that  the 
court  mistook  the  term  "renewal,"  used 
so  frequently  in  the  evidence,  and  that  we 
should  have  held  that  tbe  parties  meant 
by  the  use  of  that  term  the  Issuance  of  a 
new  policy,  and  not  the  continuing  of  tbe 
old  policy  in  force.  It  la  true  that  in 
souie  parts  of  the  plaintiff's  evidence 
something  was  said  about  a  new  policy; 
but  tlio  great  body  of  tbe  evidence  refers 
entirely  to  a  renewal.  In  addition  to 
this,  the  sending  of  the  book-keeper  to 
tbe  office  of  the  defendant  company,  and 
to  tbe  private  residence  of  tbe  secretary 
ot  tbe  company,  with  the  old  policy,  with 
directions  to  procure  the  Indorsements  on 
ttae  policy  showing  the  renewal,  we  think 
Indicate  what  was  the  plaintiff's  inten- 
tion and  understanding  too  clearly  and 
conclusively  to  admit  of  any  controversy. 
This  much  may  t>e  said,  conceding  the 
plaintiff's  entire  sincerity  in  the  transac- 
tion ;  but  if  we  are  compelled  to  rely  upon 
that  transsotion,  or  any  part  of  it,  as  a 
basis  for  equitable  relief,  the  same  cannot 
receive   the   aPDroval   of  the   court.     The 


plaintiff,  through  bis  book-keeper,  songlit 
to  secure  a  renewal  of  tbe  old  policy,  or 
evidence  on  that  subject,  by  concealing 
the  material  fact,  then  within  his  knowl- 
edge, that  the  property  at  Pullman  bad 
been  destroyed  by  fire  on  that  day,  and 
It  was  l>ecause  of  that  knowledge  that  be 
would  tolerate  no  delay.  Arthur  Wilson 
must  be  found,  and  the  indorsement  must 
be  procured,  before  the  compan.r  could 
probably  learn  of  the  fire.  Was  there  any 
reason  for  this  concealment  and  silence, 
other  than  an  Intent  thereby  to  overreach 
tbe  defendant?  In  such  ease  the  plaintiff 
may  be  exonerated  ot  all  fraudulent  in- 
tent, and  in  this  class  ot  cases  the  result 
would  he  tbe  same.  The  suppression  of 
a  material  fact,  or  the  failure  to  commn- 
nirate  a  material  tact,  without  any  pur^ 
pose  of  deceiving  or  misleading  tbe  other 
party,  and  even  without  having  himself 
any  knowledge  of  the  fact,  while  not  af- 
fecting the  validity  of  the  agreement  at 
law,  and  not  being  sufficient  ground  for 
its  cancellation  In  equity,  because  not 
fraudulent,  may  still  render  the  agree- 
ment so  unfair,  unequal, .or  bard  that  a 
court  of  equity.  In  accordance  with  Its 
settled  principles  in  administering  the 
remedy  of  specific  performance,  will  re- 
fuse to  enforce  tbe  contract  against  ttae 
party  who  was  misled.  2Pom.Eq.Jur. 
§  U05.  We  have  carefully  re-examined  the 
grounds  upon  which  the  opinion  In  this 
case  proceeded,  as  well  as  the  evidence; 
and  we  are  entirely  satisfied.  In  whatever 
light  the  same  may  be  viewed,  the  pledn- 
tift  Is  not  entitled  to  the  relief  which  be 
seeks.  The  petition  tor  a  rehearing  must 
therefore  be  denied. 

-^-^— —  (22  Or.  85) 


KiNKKAD  ▼.  Orboon  S.  L.  ft  U.  N.  B.  Co. 

(Supreme  Court  t(f  Oregon.    Feb.  83, 1893.) 

IlHVKT  TO  SlVPLOrS— DsnOnVS  APPLtAKOM. 

Plaintiff,  >  brakeman,  was  Injured  in  the 
line  of  duty  by  reason  of  the  key  to  the  draw- 
bar of  defendant's  oar  oomlng  out  of  its  plaoe. 
The  custom  was  to  fasten  tbe  key  with  a  split 
ring.  When  tbe  train  was  made  up,  no  inspeo- 
tlon  was  made  by  defendant  to  determine 
whether  the  split  ring  was  In  its  place,  but  after 
the  accident  plaintiff  noticed  that  the  key  was 
out,  and  the  ring  was  missing.  Tbe  evidenos 
showed  that  the  ring  was  liable  to  break,  and  the 
key  to  work  out,  in  the  ordinary  uses  of  trains 
tbrouKh  the  negligence  ot  fellow-servants,  waA 
that,  if  the  rlngwaa  not  in,  the  "least  lar"  would 
cause  the  key  to  Jump  out  Tbe  train  bad  run 
nearly  40  miles  at  a  rapid  rate,  and  over  a  rough 
road,  before  tbe  accident  oocurred.  field  that, 
the  absence  of  the  key  after  the  accident  being 
consistent  with  the  exercise  of  due  care  by  de- 
fendant. It  afforded  no  presumption  of  negligence, 
or  that  the  key  was  not  properly  fastened  wben 
the  train  was  made  up,  and  the  court  erred  in 
submitting  tne  question  to  tae  ]nry. 

Appeal  from  circuit  court,  Moltnomah 
county ;  E.  D.  Shattdck,  Judge. 

Action  by  Wilbert  K.  Kinkead  against 
the  Oregon  Short-Line  ft  Utah  Northern 
Railway  Company.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Reversed. 

VC.  W,  Cotton  and  Zer»  Saow,  for  aiK 
pellant.    Tbos,  CDay,  for  respondent. 

Lord,  J.  This  is  an  action  by  an  em- 
ploye against  his  employer  to  recover 
damages  for  an  injury  received,  by  reason 
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ot  an  alleged  omission  to  haye  one  of  the 
draw-bara  ot  one  of  the  cars  comprising 
the  train  safely  keyed,  while  engaged  In 
the  work  Itir  which  he  was  employed.  The 
partlcnlsr  facte  alleged  upon  which  a  recov- 
ery is  sought  are  "that  on  said  date  the  de- 
fendant failed  to  have  the  draw-bars  which 
connected  said  cars  comprising  said  train 
properly  inspected,  but,  on  the  contrary, 
allowed  thesald  train  to  be  made  up  with- 
out having  one  of  the  draw-bars  in  one  of 
the  cars  comprising  same  safely  keyed, 
and  without  haying  the  key  to  said  draw- 
bar fastened  with  the  usual  split  ring  in 
general  use  for  that  purpose;  that  by  rea- 
son ot  said  draw-bar  being  in  said  unsafe 
and  dangerous  condition,  and  said  train 
being  run  at  a  high  rate  ot  speed  over  said 
rough  tracK  from  La  Grande  to  H  aines,  a 
distance  of  40  milee,  the  key  which  held 
said  draw-bar  in  place  Jumped  out,  caus- 
ing said  train  to  part  in  two  sections,  so 
that  when  the  front  section  thereof  was 
stopped  on  the  main  line  ot  said  road,  In 
order  tor  plaintiff  to  uncouple  the  same, 
the  rear  section  of  said  train,  comprising 
nine  cars,  came  up  to  and  collided  with 
the  forward  section,  which  colllRlon  was 
BO  violent  that  said  entire  train  ot  twenty- 
one  cars  and  engine  was  nearly  complete- 
ly wrecked  and  demolished;  the  said  collis- 
ion causing  the  injnry  to  the  plaintiff  here- 
in complained  ot."  These  allegations  the 
defendant  denied,  and  set  op  two  defenses, 
which  the  plaintiff  in  his  turn  controvert- 
ed ;  but,  as  neither  of  them  is  material  to 
the  questions  presented  by  this  appeal,  we 
may  dismiss  them  without  further  consid- 
eration. The  Judgment  went  for  the  plain- 
tiff, and  the  defendant  now  seeks  to  re- 
yerse  it  for  error  In  overruling  Its  motion 
for  nonsuit,  and  upon  certain  exceptions 
reserved  to  instructions  given  and  to  in- 
structions asked  and  refused. 

The  bill  of  exceptions  discloses  that  there 
were  but  two  witnesses,  the  plaintiff  testi- 
fying in  his  own  behalf,  and  the  car  in- 
spector on  behalf  of  the  defendant.  Our 
first  Inquiry  is  whether  the  plaintiff's  tes- 
timony affords  any  proof  of  negligence. 
Upon  this  subject  his  testimony  is  to  the 
effect  that  at  tlie  time  alleged  he  was  a 
brukeman  in  the  employ  of  the  defendant 
upon  its  railroad  between  La  Grande  and 
Huntington;  that  the  train  in  question 
was  made  op  by  a  separate  crew,  upon 
whom  devolved  such  duties,  and  was 
turned  over  to  the  train  crew,  composed 
of  himself  and  others,  who  took  charge  of 
and  started  with  it  to  La  Grande;  that  it 
was  a  part  of  his  duty  as  such  brakeraan 
to  uncouple  cars  at  the  various  stations, 
tor  the  purpose  of  setting  out  such  cars 
upon  the  side  tracks,  and  that  he  had  re- 
ceived orders  to  set  oat  a  car  at  Haines 
station  ;  that  there  was  a  steep  grade  a 
short  distance  from  that  station,  and  that 
the  track  at  some  places,  owing  to  alter- 
nate freezing  and  thawing,  was  in  a  rough 
and  uneven  condition,  but  that  dags  were 
posted  alongsnch places  tonotily  and  cau- 
tion tlie  engineer  to  run  the  train  slowly 
over  them;  that  Just  before  the  train 
reached  Haines  station  It  had  parted,  but 
Immediately  upon  Its  arrival  tlierc  he  got 
off,  and  went  between  the  cars  to  uncouple 
them,  when  the  detached  portion  ot  the 


train  came  up,  and  collided  with  the  por- 
tion standing  still,  causing  the  cars  be- 
tween which  be  was  standing  to  catch  bin 
arm  and  to  Injure  It  so  badly  that  its  am- 
putation afterwards  became  necessary ; 
that  such  was  the  force  ot  the  collision 
that  the  heads  ot  the  draw-bars  were 
driven  out  of  sight,  and  much  damage 
done  to  the  cars  and  their  connections; 
that  upon  examination  immediately  after 
the  accident  it  was  found  that  one  ot  the 
draw-bars  where  the  train  was  parted 
was  pulled  out.  and  that  the  key  was 
gone.  His  testimony  also  shows  how  a 
draw-bar  is  constructed  and  attached  to 
the  cars  to  connect  them ;  and  in  explana- 
tion of  the  purpose  ot  the  key  and  the 
split  ring  It  shows  that  In  the  rear  end  of 
the  spindle  of  the  draw-bar  there  is  a  bole, 
through  which  passes  a  wrought  iron  or 
steel  key,  and  that  through  the  hole  in 
this  key  there  is  usually  placed  a  split 
ring,  or  piece  of  wire,  to  hold  the  key  In 
the  spindle;  that  this  key  will  not  stay  in 
Its  place  unless  it  is  securely  fastened  in 
that  wise;  that  "it  will  jump  oat  with 
the  least  Jar,  and  the  train  will  separate 
just  as  easy  as  if  it  was  not  coupled  at 
all;"  that  It  Is  not  an  unfrequent  occur- 
rence for  trains  to  break  apart  on  account 
of  a  draw-bar  pulling  out;  that  "sometimea 
they  run  for  a  month  and  do  not  break 
apart,  and  sometimes  the.v  break  apart 
twoorthree  orfour  times  on  atrip;"  that 
sometimes  this  occurs  in  starting  out 
from  a  station  in  consequence  of  a  too 
sudden  movement  or  Jerking  of  the  train 
by  the  engineer,  which  breaks  off  the  key- 
ring, but  that  ''these  key-rings,  if  prop- 
erly in  when  the  train  starts,  and  the 
train  Is  properly  handled,  will  not  Jump 
out;"  that  sometimes  the  breaking  apart 
of  the  train  "is  caused  by  steady  pulling. 
If  the  link  treads  upon  the  key,  the  key 
will  bend;  it  will  be  on  a  kind  of  slant,  and 
will  work  up  and  down  uutil  it  comes 
out."  He  also  testifies  that  they  were 
eight  hours  late,  were  running  quite  rapid- 
ly, and  bad  gone  nearly  forty  miles  when 
the  accident  happened.  The  refusal  of 
the  trial  court  to  grant  the  motion  for 
nonsuit  substantially  upon  this  state  ot 
facts  constitutes  the  flrstassignraentof  er- 
ror. The  contention  is  tliat  the  evidence 
fails  to  show  that  the  defendant  was 
guilty  of  negligence  or  failure  nt  duty  to- 
wards the  plaintiff.  In  cases  of  this  sort 
the  burden  of  proof  is  upon  the  plaintiff 
to  establish  the  particular  nefirllgence  al- 
leged. It  cannot  be  found  without  evi- 
dence. Nor  can  it  be  presumed  ;  hut,  on 
the  other  hand,  in  the  absence  of  anything 
to  the  contrary,  it  will  be  presumed  that 
the  defendant  has  performed  its  duty; 
and  this  presumption  of  a  proper  parforra- 
ance  of  duty  applies  alike  to  both  parties, 
and  is  a  rule  of  universal  application, 
which  must  prevail  until  overcome  by 
proof.  Mr.  Wood  says:  "The  servant, 
seeking  to  recover  for  an  injury,  takes  the 
burden  on  himself  of  establishing  negli- 
gence on  the  part  of  the  master  and  due 
care  on  his  own  part;  and  hr  is  met  by  two 
presumptions,  both  of  which  he  mustover- 
come  In  order  to  entitle  him  to  a  recovery: 
First.  That  the  master  has  discharged  his 
duty  to  him  by  providing  suitable  instru- 
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iientalitlea  for  the  buBineas,  and  In  keep- 
ng  them  In  condition ;  and  this  Involved 
■toniethlntr  nioro  than  the  mere  fact  that 
the  ln]ury  resulted  from  a  defect  In  the 
machinery.  It  ImpoRefi  upon  him  the  bnr- 
[)en  of  ahowing  that  the  master  had  no- 
tice of  the  defect,  or,  in  the  exercise  of  that 
ordinary  care  which  he  Is  bound  to  ob- 
■lerve,  he  would  have  known  it.  When 
this  is  c8tahlii<hed,  be  Is  met  by  another 
presumption,  the  force  of  which  mnst  be 
overcome  by  him,  and  that  is  that  be  as- 
sumed all  the  nsoal  and  ordinary  haaards 
of  the  buslneas."  Wood,  Mast.  &  8err.  8 
382:  2  Thomp.  Neg.  p.  1053,  §  48;  Shear.  & 
R.  Neg.  §  99.  There  must  be  some  afBrma- 
tive  proof  of  negligence.  It  is  not  enough 
forthe  party  to  merely  show  the  Injury  or 
accident,  but  he  must  produce  some  evi- 
dence tending  to  show  that  the  negligence 
uf  the  defendant  caused  it.  This  is  not 
one  of  the  cases  where  proof  of  the  accl> 
dent  ia  prima  facie  evidence  of  negligence, 
but  It  is  one  of  the  cases  where  the  law 
presumes  a  proper  performance  of  duty 
upon  the  part  of  the  defendant;  and  the 
burden  is  imposed  npon  the  plaintiff  to 
hIiow  its  negligence  In  reference  to  the  par- 
ticular matter  alleged  In  producing  the  In- 
jury. Knabtla  v.  Kailroed  Co.,  21  Or.  — , 
tn  Pac.  Rep.  91 ;  Railroad  Co.  v.  Wagner, 
33  Kan.  660.  7  Pac.  Rep.  20t.  Nor  do  we 
think  that  the  trial  court  was  nnmlndful 
of  this  distinction.  It  recognized  that  the 
burden  was  on  the  plaintiff  to  offer  some 
evidence  conducing  toshowthat  thepluia- 
tlff's  injury  waa  occasioned  by  the  negli- 
gence alleged,  but  it  evidently  considered 
that  the  absence  of  the  key  after  the  acci- 
dent, under  thefacts  and  circumstances  as 
shown  by  the  evidence,  afforded  an  infer- 
ence of  negligence  which  it  was  the  prov- 
ince of  the  jury  to  draw.  This  inference 
is  that,  from  thecircumstancesof  the  case, 
the  absence  of  tlie  key  Indicates  or  leads 
to  the  conclusion  that  the  ke.v  of  the 
draw-bar  waa  not  fastened  with  a  split 
ring  or  other  safe  device  to  hold  the  key 
in  ite  place  when  the  train  was  turned 
over  to  the  trainmen,  otherwise  the  key 
would  not  liave  worked  out,  and  the  in- 
jury occurred;  and,  as  the  want  of  a  split 
ring  in  the  key  to  fasten  it  ia  a  defect  in 
the  appliance  or  car  of  a  kind  which  a 
proper  Inspection  would  have  discovered, 
it  results  that  the  defendant  Is  chargeable 
with  notice  of  what  a  proper  inspection 
would  have  disclosed.  In  this  view.  It  Is 
plain  that  the  trial  court  did  not  consider 
that  the  mere  happening  of  the  accident 
proves  negligonce  prima  facie,  as  contended 
hy  counsel,  butthut  it  considered  that  neg- 
ligence might  be  shown  from  circumstan- 
ces, without  direct  proof  of  it  by  the  tea- 
tlmony  of  eye-wl  tnesaes,  and  that,  when 
the  circumstancea  In  evidence  were  such 
that  different  Inferences  or  conclusions 
might  be  drawn  from  them  by  different 
minda,  it  was  for  the  jury,  and  not  for  the 
court,  to  decide  whether  or  not  negligence 
in  fact  existed.  But  from  the  circumstan- 
ces of  the  caae,  aa  diacloaed  by  bis  evidence, 
the  absence  of  the  key  after  the  accident 
does  not  warrant  the  Inference  of  negli- 
gence, because  it  Is  consistent  with  the  ex- 
ercise of  due  carta.  It  is  when  the  clrcum- 
atanceaare  anch  as  to  lead  to  the  inference 


of  negligence  that  they  are  to  be  anbmlt- 
ted  to  the  Jury  to  aay  whether  or  not 
there  was  negligence.  While  negligence  is 
ordinarily  a  question  of  fact  for  the  jury. 
It  Is  only  so  when  the  facta  and  circum- 
stances would  authorize  the  jury  to  Infer 
It.  The  defendant  is  not  an  Insurer  that 
Its  cars  and  appliances  are  in  a  safe  condi- 
tion. The  measure  of  its  duty  is  to  exer- 
cise reasonable  care  In  this  regard,  and 
prima  facie  Itis  presumed  to  have  done  so. 
The  testimony  for  the  plaintiff  showa 
that  there  is  a  liability  of  the  split  ring 
which  fastens  the  key  to  break,  and  the 
key  to  work  or  jump  out,  and  the  earn  to 
separate.  In  the  ordinary  usee  to  which 
trains  are  subjected,  or  from  the  negli- 
gence of  his  fellow-servants  in  their  opera- 
tion. In  such  case  the  absence  of  the  key 
affords  no  presumption  of  negligence,  but 
is  conalstent  with  due  care.  It  may  have 
worked  or  jumped  out  in  mnning  over  the 
road,  although  properly  fastened,  or  from 
negligence  of  a  feliow-servani  In  the  oper- 
ation of  the  engine.  It  would  not  neces- 
aarlly  follow  from  the  absence  of  the  key 
that  It  was  not  properly  fastened,  but  it 
may  be  attributed  to  the  ordinary  liabili- 
ty i-esnlting  from  use,  or  from  the  care- 
le.sisneHS  of  fellow-servants,  as  indicated  by 
his  testimony.  In  Railroad  Co.  v.  Hagar, 
11  111.  App.  498,  the  accident  was  caused  by 
the  absence  of  any  nut  to  hold  the  wheel 
on  top  of  the  brake-rod.  In  couKequence  of 
which  the  wheel  came  off  when  the  de- 
fendant took  hold  of  it,  and  precipitated 
him  to  the  ground.  He  charged  that  the 
company  negligently  permitted  this  car 
to  be  In  this  dangerous  condition  when  It 
eltherknew,oroughttohave  known,  ofits 
defectlvecharacter.  Thecourtsays:  "The 
only  evidence  relied  upon  for  a  recovery 
in  this  case  Is  the  absence  of  the  nut  from 
its  proper  place  at  the  time  of  the  acci- 
dent. Unless  we  hold  the  appellant  an  In- 
surer of  the  safe  condition  of  all  Its  cars, 
this  is  not  sufficient  to  sustain  a  recovery. 
Itmay  be  wellattrlbutedelthertotheordl- 
nary  liability  to  accidents  resulting  from 
use  or  from  neglect  of  fellow-servants,  in 
neither  of  which  cases  would  the  company 
be  liable  without  actual  or  constructive 
notice. "  Nor  Is  this  all.  He  testifies  that 
If  the  split  ring  Is  not  in  the  key,  the  "key 
will  jump  out  with  the  least  jar  "  during 
the  running  of  the  train,  and  that  "the 
train  will  separate  just  as  eqsy  as  If  it 
were  not  coupled  at  all."  Now,  he  testi- 
fies that  the  train,  comprising  21  cars, 
had,  on  account  of  being  8  hours  behind 
time,  run  nearly  40  miles  at  a  rapid  rate 
of  speed,  over  a  road  portions  of  which 
were  rough  and  uneven,  and  up  a  grade 
quite  steep,  before  the  cars  separated,  and 
the  accident  happened.  In  view  of  this 
testlniony  the  key  mnst  have  been  fast- 
ened when  the  train  was  turned  over  and 
the  plaintiff's  duties  commenced,  or  else 
the  key  would  have  jumped  out  long  be- 
fore they  had  gone  auch  n  distance  over 
a  road  of  that  kind,  and  In  that  condi- 
tion. Taking  his  testimony  as  true,  this 
conclusion  Is  Inevitable.  Ills  testimony 
further  shows  that.  Just  before  the  train 
reached  the  station,  It  had  come  up  a 
strep  grade,  and  that  on  the  top  of  the 
hill   there  waa  a  soggy  place,  where  the 
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road  was  rough  and  uneven.  It  is  clear 
that  the  key  was  not  out  when  the  train 
carae  up  thiH  grade,  tor,  if  It  had  been,  the 
train  would  have  been  separated,  and  the 
rear  section  would  have  run  down  the 
grade.  But  tt  likewise  shows  that  the 
key  would  sometlraes  work  out,  letting 
the  draw-bar  pull  out,  and  the  train  sep- 
arate, troni  steady  pulling,  although  it 
may  iiave  been  properly  fastened  at  the 
start.  This  stei^p  grade  was  such  a  place 
as  ri^qulred  "steady  pulling,"  and  a  hard 
strain,  and  furnished  the  occasion  for  the 
key  to  become  bent,  or,  as  he  says,  "on  a 
kind  of  slant, "  and  cause  it  "to  work  up 
and  down  until  it  conies  out. "  Of  cour.se, 
when  this  state  of  things  exists,  neces- 
sarily the  fastening  must  give  way  on  tlie 
key,  whether  a  split  ring  or  other  device, 
before  the  key  can  work  out.  Looking 
at  the  facts  and  circumstances,  is  not  the 
inference  reasonable  that  the  steady  pull- 
ing up  this  grade  had  the  effect  to  cause 
the  key  to  bend,  and,  when  it  commenced 
"to  work  up  and  down, " tolireak  its  fast- 
enings, so  that  when  the  train  reached  tlie 
top  of  the  hill,  where  it  was  soggy,  and 
the  road  was  rough  and  uneven,  the  key, 
having  no  fastening,  jarred  out,  and  the 
train  parted,  with  the  consequences  which 
occurred  shortly  thereafter?  This  testi- 
mony shows  the  opportunity  for  sucli  an 
occurrence  us  this  accident, notwithstand- 
ing the  key  may  have  been  fastened  at  the 
start  with  a  split  ring,  and  is  therefore 
consistent  with  prudence  and  due  care, 
and  not  with  negligence,  on  the  part  of  the 
company.  Again,  his  testimony  shows 
that  the  fastening  of  the  key  may  be 
broken,  and  the  key  come  out,  causing  the 
train  to  separate,  from  taking  up  the 
slack,  from  jerking,  and  from  improper 
management  of  the  train  by  the  enRineer; 
that  the  breaking  apart  of  the  train  from 
those  and  other  causes  is  afrequent  occur- 
rence, though  "not  an  every-day  occur- 
rence." So  that,  if  the  key  was  properly 
fastened,  and  every  requirement  of  duty 
performed,  still  there  would  be  a  liability 
of  the  key  coming  out  and  the  train  part- 
ing despite  tliese  precautions. 

The  burden  of  showing  negligence  rests 
on  tlie  plaintiff,  and  before  he  can  be  en- 
titled to  a  recovery  he  must  prove  a  state 
of  facts  that  warrants  the  inference  of 
negligence.  He  cannot  rest  his  case  upon 
facts  as  consistent  with  due  care  as  with 
negligence.  "It  is  a  rule  of  the  law  of 
evidence  of  the  flrat  Importance  that, 
where  the  evidence  is  equally  consistent 
with  either  the  existence  or  non-existence 
of  negligence,  it  is  not  competent  for  the 
judge  to  leave  the  matter  to  the  jury. 
There  must  be  some  afHrraative  proof  of 
negligence."  Williams,  J.,  in  Cotton  v. 
Wood,  8  C.  B.  (N.  S.)  5()8.  According  to 
the  ptaiutiff's  testimony,  this  accident 
may  have  occurred  from  any  of  these  va- 
rious causes,  and  the  defendant  have  been 
without  fault.  The  absence  of  the  key 
does  not  warrant  the  inference,  from  the 
circumstances,  that  it  was  not  fastened 
with  a  split  ring,  otherwise  the  key  would 
not  have  worked  out;  for  his  testimony 
shows  that  It  may  have  been  properly 
fastened  when  the  train  started,  and 
cauia  out  afterwards,  by  steady  pulling, 


or  io  running  the  train,  or  in  its  misman- 
agement by  the  engineer;  hence  it  cannot 
be  said  that  an  inspection  would  have  dis- 
closed a  defective  appliance, — a  key  with- 
out a  spilt  ring.  The  case  is  not  like  Spl- 
cer  V.  Iron  Co.,  1.38  Mass. 426,  where  tiie  de- 
fect occurred  by  reason  of  a  defective 
hook.  The  plaintiff  pmved  by  witnesses 
how  the  hook  looked  after  the  break,  and 
showed  that  tlierc  was  a  visible  crack  or 
flaw  in  the  hook  ;  and  the  court  lield  that 
the  evidence  tended  to  show  that  a  care- 
ful inspection  would  have  revealed  the 
weakness  of  the  hook,  and  therefore  there 
was  evidence  of  negligence  on  the  part  of 
the  defendant  to  support  the  verdict.  It 
is  not  enough  for  the  plaintiff  to  base 
his  injury  upon  the  absence  of  the  key, 
unless  the  Inference  is  warranted  that  the 
defendant  is  to  blame  for  it.  As  its  ab- 
sence may  be  accounted  for  consistently 
with  prudence  and  due  care,  the  inference 
of  negligence  sought  to  be  charged  is  not 
warranted.  "Mere  proof  of  an  Injury," 
said  Holt,  C.  J.,  "  with  attending  circum- 
stances showing  that  the  party  charged 
with  neglect  may  be  blamelcKs,  or  may  be 
at  fault,  will  not  do.  In  sucii  a  case  there 
is  no  evidence  tending  to  show  the  injury 
was  due  to  neglect.  Circumstances  are 
raercij'  presented  upon  which  one  may 
theorize  as  to  the  cause  of  the  accident." 
Hughes  V.  Railroad  Co.,  (Ky.l  Ifi  S.  W. 
Ilep.  275.  The  presumption  being  that  tlie 
defendant  performed  his  duty,  and  that  the 
car  and  its  connections  were  in  a  reason- 
ably safe  condition  when  turned  over  to 
the  trainmen,  the  plaintiff  must  produce 
some  affirmative  proof  of  negligence,  de- 
rived either  from  the  testimony  of  wit- 
nesses or  from  circumstances  of  the  case, 
or  he  cannot  recover.  As  the  circumstan- 
ces show  that  the  accident  may  liave  oc- 
curred consistently  with  a  due  performance 
of  duty,  thej-  do  not  warrant  the  infer- 
ence of  negligence.  As  a  consequence,  the 
judgment  must  be  reversed,  with  direc- 
tions to  the  court  below  to  enter  a  judg- 
ment of  ncmsuit. 


Sebtos  et  ol.  V.   MiOTJESoT.v  Type  Foi-.d- 

EY  Co. 

(Supreme  Court  of  Oregon.    Feb.  88, 1898.) 

Entire  Costhacts  —  Sale  of  Pristiso  Outfit — 
Pbhfubmance. 
Plaintiff,  in  acceptance  of  defendants' uiTer 
to  famish  printinf;  outfit  tor  a  newspaper  at  a 
certain  discount  off  list  prices,  made  an  order, 
including  tlierein  some  3()0  pounds  of  long  primer 
and  brevier  type  of  certain  styles.  Held  tliat, 
thougli  the  order  included  many  items,  each  hav- 
ing a  separate  value,  the  transaction  was  an  en- 
tirety, and  that,  defendant  having  failed  to  send 
type  of  the  stylos  ordered,  plaintiff  was  not 
obliged  to  accept  any  part  of  the  outfit. 

Appeal  from  circuit  court,  Coos  county; 
M.  L.  PiPKS,  Judge. 

Action  by  A.  W.  Sefton,  J.  M.  Slglin. 
and  W.  A.  Luse,  partners,  doing  businesM 
under  the  firm  name  of  the  Sun  Publishing 
Company,  against  the  Minnesota  Type 
Foundry  Company,  to  recover  money  paid 
on  goods  ordered.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Stkauan,  C.  J.: 
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The  qneetions  of  law  arKutid  upon  thts 
appeal  arlne  upoD  the  flndingaot  the  court 
below,  which  flndinKu  are  aa  followa: 

"The  above-named  action  came  on  to  be 
heard  at  the  regular  term  of  said  court, 
the  plaintiffs  appearing  by  their  attor- 
neys, J.  M.  Slglln  and  8.  H.  Hazard,  and 
the  defendant  by  ItM  attorney,  John  Gray; 
and,  the  parties  cunnenting  and  agreeing, 
a  trial  by  Jury  was  waived,  and  the  trial 
was  had  before  the  court  alone,  and  after 
hearing  the  evidence  and  the  argument  of 
connsol,  the  court,  being  in  doubt  what 
decision  ought  to  be  made,  took  the  same 
under  consideration,  and  now,  being  fully 
advised  in  the  premises,  the  court  finds 
the  following   facts    and   conclusions  of 

"Findings  ot  fact:  (1)  That  plalntiti 
and  defendant  made  the  agreement  and 
contract  evidenced  by  the  following  writ- 
ings at  the  dates  therein  respectively  set 
out ;  that  is  to  say,  on  the  7th  day  of  Oc- 
tober. 1S90,  the  plaintiff  A.  W.  Sefton,  and 
plaiiitlH  J.  M.  SIglln,  by  said  Sefton,  his 
duly-authorized  agent,  entered  Into  a 
contract,  of  which  the  following  is  a  copy, 
to-wit:  '  Portland,  October  7.  18iH)  The 
Minnesota  Type  Foundry  Co.,  by  its 
agent,  Frank  E.  Hull,  agrees  to  sell  to 
A.  W.  Sefton  and  J.  M.  SIglin,  ot  Coos 
Bay,  Or.,  a  printing  outfit,  comprising  a 
listed  invoice  of  material,  at  the  following 
rates  of  diHCOunt:  On  all  type  made  by 
as,  32^  %  off ;  on  machinery,  a  net  price; 
oo  all  other  material  under  the  25% 
column,  S0%;  wood  type,  and  all  other 
type  from  other  foundries.  The  above 
1.  o.  b.  at  St.  Paul, except  the  O.S.Gordon 
press.  Two-thirds  with  order;  balance, 
when  goods  are  invoiced.  A.  W.  Sf.kto.n, 
for  self  and  Siglin.  F.  E.  Hall.'  That 
on  the  7th  day  of  November,  1890,  tlie 
plaintiff,  referring  to  sttld  contract  above 
set  out,  sent  a  list  of  machinery  and  ma- 
terial wanted  under  said  agreement, 
which  said  order  was  In  words  and  figures 
as  follows,  to-wit:  'Marshfleld,  Oregon. 
Nov.  7th,  1800.  Minnesota  Tyi)e  Foundry 
Co.,  72,  74,  and  76  East  Fifth  Street,  St. 
Paul,  Minn. — Gentlemen  :  Inclosed  here- 
with find  list  of  machinery  and  material 
wanted  under  agreement  with  your  Mr. 
Frank  E.  Hall,  dated  at  Portland,  on  the 
7th  uit. ;  also  check  on  New  York  for 
twelve  hundred  dollars,  ($1,200,)  payable 
to  your  order,  in  accordance  with  said 
agreement.  As  we  desire  to  make  first 
issue  Jan.  7,  lt<91,  It  is  desirable  that  the 
material  be  here  not  later  than  Dec.  10th 
pros.,  benctt  will  ack  you  to  ship  at  once, 
and  notify  us  of  date  of  shipment.  Mark 
goods  "Sun  Publishing  Co.,  Marshtield, 
Oregon,  care  of  Coos  Bay  Coal  and  Navi- 
gation Co.,  San  Francisco,  Cal."  All 
type,  rules,  leads,  slugs,  metal  furniture, 
etc.,  are  to  be  on  the  point  system.  None 
other  will  be  accepted,  except  the  mini-jn 
Clarendon  points,  which  are  to  be  of  the 
old  MacKcllar.  Smith  &  Jordan  body. 
Of  these  we  want  about  one  pound, 
periods,  commas,  colons,  seml-volons, 
hyphens,  apostrophes,  exclamations,  nuvl 
Interrogations,  apportioned  as  like 
amount  would  be  in  putting  up  points 
(fonts.)  Have  large  font  of  the  type,  but 
no  points.    Names  used  in  list  of  material 


wanted  are  those  used  in  several  books 
and  sheets  selected  from.  As  soon  as  pos- 
sible have  indicated  where  things  were 
found  not  in  your  pony  specimen  book. 
If  there  is  any  material  difference  as  to 
cheapness  in  wood  type  made  on  end 
wood  and  holly,  send  holly  type  15  ems 
and  upwards;  helow  that  size,  end  wood. 
If  you  are  making  any  of  the  material 
ordered  from  other  books  than  yours, 
substitute  your  make.  The  sheet  of  cuts 
has  failed  to  come  to  hand.  Make  out 
your  bill  at  list  prices,  segregating  the 
items,  so  that  the  several  different  dis- 
counts come  together,  and  put  the  total 
list  price  at  foot  of  each;  then  total  act- 
ual price  with  discount  off,  on  separate 
sheet.  Trusting  that  you  will  be  prompt 
in  shipment,  as  that  Is  of  vital  importance 
to  us,  we  are,  yours,  respectfully,  Thb  Sun 
PuBLiSHi.NG  CoMTANY.  care  SlOUN  &  LusK. 
Per  A.  W.  Sefton,  Business  Manager.' 
Inclosed  in  said  order,  as  given  above,  was 
the  list  of  goods  ordered  therein,  as  set 
forth  in  the  defendant's  answer,  and  not 
disputed  in  the  pleadings,  which  order 
and  list  were  duly  received  by  the  defend- 
ant, 

"(2)  That  there  was  no  other  contract 
or  agreement  between  the  plaintiff  and 
defendant  other  than  that  set  out  In  find- 
ing No.  1  above. 

"(3)  That  the  defendant  shipped  the 
goods  described  in  the  list  sent,  which 
snid  orderis  set  out  in  finding  No.  1, except 
certain  goods,  to  be  hereafter  described  in 
a  subsequent  finding,  tu  Flanagan  &  Ben- 
nett, bankers,  at  Marsbficld,  Oregon,  to- 
gether with  an  invoice  of  the  goods  so 
shipped,  and  with  bills  of  lading  thereof, 
and  a  draft  for  $.580..59,  \<'hlch  was  claimed 
to  be  the  balance  of  the  purchase  price  for 
the  goods  so  sent,  and  which  draft  was 
made  payable  to  Flanagan  &  Bennett,  or 
order,  and  was  directed  to  the  plaintiffs, 
and  was  drawn  by  the  defendant.  The 
shipment  was  made  in  several  parts,  from 
November  25,  1890,  to  December  8, 1890,  and 
defendant  directed  the  said  Flanagan  & 
Bennett  to  deliver  the  said  goods  to  plain- 
tiffs when  they  should  pay  said  draft; 
and  they  were  also  directed  to  exhibit  the 
invoices  of  said  goods  to  plaintiffs  upon 
presentation  of  the  said  draft. 

"  (4)  Flanagan  &  Bennett  did,  on  the 
30th  day  of  December,  1890,  deliver  to 
plaintiffs  the  saiO.  Invoices  of  tlie  goods  so 
shipped  to  them,  and  presented  the  said 
draft,  and  offered  to  deliver  the  bills  of 
lading  of  the  said  goods  so  shipped  to 
them  upon  tlie  payment  of  said  draft,  but 
the  plaintiffs  refused  to  pay  the  said  draft 
or  receive  the  said  bills  of  lading  or  said 
goods,  for  the  reason,  as  then  stated  by 
them  to  said  Flanagan  &  Bennett  that 
the  goods  were  not  in  all  things  t1rK''i<iAd 
ordered,  and  were  such  as  they  did  nut 
want. 

"  (5)  That  the  items  in  the  list  ot  goods 
ordered,  as  stated  in  a  former  finding,  of 
173  pounds  of  long  primer  No.  11,  and  of 
150  pounds  of  brevier  No.  13,  were  not 
filled  or  sent  in  the  shipment  of  the  goods 
sent,  or  at  all,  but  that  instead  thereof 
the  defendant  sent  in  said  shipment  17(>)^ 
pounds  of  long  primer  and  151  pounds  of 
brevier  of  a  different  face  from  that  or- 
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dered  in  said  order.  That  said  order  was 
made  by  a  reference  to  a  specimen  book 
furnished  by  defendant  to  plaintiffs,  con- 
taining the  samples  ul  the  type  they  sold, 
and  were  In  said  order  deslKnated  by 
numbers  appearius  on  said  specimen 
book.  That  defendant  wrote  to  plain- 
tiffs, which  letter  was  received  by  plain- 
tiffs before  they  received  the  invoices  as 
aforesaid,  to  the  effect  that  they  coald 
not  fill  the  order  as  to  the  said  ions  primer 
and  brevier  type,  but  that  they  substi- 
tuted therefor  a  type  of  another  style  of 
face,  which  was  preferable,  and  was  being 
extensively  used  by  other  newspapers. 

"(6)  That  in  theprintioK  business  the 
face  of  type  constitutes  a  material  and 
eHsential  part  of  the  type,  according  to 
the  particular  use  it  is  to  be  put  to,  and 
the  tastes  and  wishes  of  the  printer  who 
uses  It ;  and  a  difference  in  the  face  of  type 
is  a  material  and  essential  difference. 

**(?)  That  derendant  did  not  m arte  the 
goods  shipped  by  them  to  the  Sun  Pub- 
lishing Company,  or  to  Ikfarsbfleld,  Ore- 
gon, or  to  the  care  of  the  Coos  Bay  Coal 
and  Navigation  Company,  San  Francisco, 
Cal.,  but  they  were  shipped  only  as  set 
out  in  finding  No.  3. 

"(8)  That  the  reasonable  and  the  con- 
tract value  and  price  of  the  goods  or- 
dered Is  the  sum  of  $1,780.59,  of  which  the 
plaintiffs  have  paid  the  defendant  the  sum 
of  twelve  hundred  dollars,  and  no  more; 
that  the  reasonable  and  contract  value 
and  price  of  the  Roods  ordered  which  were 
not  sent  was  ?]69.l>7,  and  of  thegoodssent 
and  not  ordered  and  not  received,  $169.97. 

"(9)  That  the  plaintiffs,  before  the  com- 
mencement of  this  action,  duly  notified 
the  defendant  of  their  refusal  to  take  or 
receive  the  said  goods,  or  any  of  them, 
and  duly  demanded  a  return  of  the  twelve 
hundred  dollars  paid  defeudnnt  on  ".nUi 
order,  and  that  defendant  has  refused, 
and  still  does  refuse,  to  pay  the  same,  or 
any  part  thereof. 

"Conclusions  of  law:  (1)  That  the  con- 
tract and  order  set  out  in  the  findings  of 
fact  is  an  entire  and  non-severable  con- 
tract, and  plaintiff  was  not  obliged  to 
accept  and  receive  any  part  of  the  goods 
ordered,  unless  defendant  flllcd  substan- 
tially tlie  order  as  to  all  the  goods  or- 
dered. It  being  not  so  filled,  plaintiff  was 
not  obliged  to  accept  the  goods  sent  to 
Flanagan  &  Bennett. 

"(2)  Defendant,  not  having  complied 
with  the  conditions  of  the  contract  on  Its 
part,  is  not  entitled  to  recover  any  part 
of  the  price  or  value  therefor,  the  goods 
having  been  refused;  nor  to  have  plain- 
tiff receive  or  pay  for  any  of  the  goods 
shipped  to  Flanagan  &  Bennett. 

"(3)  The  plaintiff  is  entitled  to  recover 
the  sum  uf  twelve  hundred  dollars  from 
the  defendant,  with  interest  thereon  from 
the  Ist  day  of  January,  IS'Jl,  at  the  rate  of 
eight  per  cent,  per  annum. 

"It  is  therefore  ordered  and  adjudged 
that  the  plaintiff  have  and  recover  from 
the  defendant  the  sum  of  twelve  hundred 
dollars,  with  Interest  thereon  from  the  1st 
day  of  January,  1891,  at  the  rate  of  eight 
per  cent.,  to-wit,  the  total  sum  of  91,2.53.S<), 
and  legal  interest  thereon  from  the  entry 
of  the  judgment  herein  until  paid,  and  for 


their  costs,  to  be  taxed,  and  that  the 
property  hereinbefore  attached  be  sold 
to  satisfy  this  jndgment  and  costs  and  ac- 
cruing costs.     Mahti.v  L.  Pipes,  Judge." 

Jolm  A.  Gray  and  Cox,  Teal  &  Minor, 
for  appellant,  if.  H.  Hazard  and  J.  M. 
Siglta,  for  respondent. 

RTHAnAN,  C.  J.,  (,aftei  stating  the  facts.) 
The  most  that  can  be  claimed  fur  the 
writing  signed  by  F.  E.  Hall  on  the  7th  of 
October,  ISOo,  is  that  it  is  an  offer  on  the 
part  of  the  defendant  to  sell  to  A.  W. 
Sefton  and  J.  Jl.  Stglin  a  printing  outfit, 
comprising  a  listed  invoice,  at  certain 
rates  of  discount ;  and  the  letter  addressed 
to  the  defendant  by  Siglin  &  Luse  under 
date  of  Noveml>er  7, 1890,  inclosing  list  of 
machinery  and  material  wanted,  wau  a 
notice  to  the  defendant  that  Messrs.  Siglin 
&  Luse  were  willing  to  buy  the  ontfit  un- 
der the  terms  previously  pi-oposed  to  Sef- 
ton &  Siglin.  and  a  request  that  the  same 
be  billed  and  forwarded  to  them  in  a  par- 
ticular manner;  and  they  inclosed  their 
check,  with  said  order,  for  $1,200.  The 
question,  therefore,  to  be  determined  is 
whether  or  not  the  defendant  so  compiles 
with  its  offer  to  sell  and  the  plaintiffs  or- 
der as  to  create  a  legal  liability  or  duty 
on  the  part  of  the  plaintiff  to  receive  the 
material  shipped,  and  to  make  payment 
therefor.  The  plaintiff  directed  the  defend- 
ant to  mark  goods  "Sun  Publishing  Co., 
Marshfield,  Oregon,  care  of  Coos  Bay  Coal 
and  Nn  vI;:;atlon  Co.,  San  Francisco,  Cal.  " 
Instead  thereof  the  defendant  marked  and 
shipped  the  goods  to  Flanagan  &  Ben- 
nett, bankers,  at  Marshfield.  Oregon,  to- 
gether with  an  invoice  of  the  goods  so 
shipped,  aud  with  bills  of  lading  thereof, 
accompanied  by  a  draft  for  $.380.59,  which 
was  the  balance  claimed  to  be  due  for  said 
goods.  The  shipments  were  made  in  sev- 
eral parts,  from  November  25,  1890,  to  D^ 
cember  8.  1890.  Whether  this  departure 
from  the  plaintiff's  Instructions  would,  of 
Itself,  be  sufficient  to  justify  its  refusal  to 
take  tlie  goods.  It  seems  is  unnecessary  for 
us  to  determine  at  this  time;  but  some  of 
the  authorities  to  which  our  attention 
has  been  directed  appear  to  hold  as  much. 
Bruce  v.  Pearson,  3  Johns.  534;  Corning  v. 
Colt,  5  Wend.  254;  Ellnsun  v.  Hensbaw,  4 
Wheat.  225.  But,  however  this  may  be, 
we  think,  under  the  facts  found  by  the 
court,  the  plaintiff  was  not  bound  to  re- 
ceive or  pay  for  the  outfit  forwarded  by 
the  defendant  company  for  other  reasons. 
On  the  30th  day  of  1)( cember,  1890,  Plana- 
gan  &  ilennett  preKcnted  the  draft  for  bal- 
ance of  bill  to  the  defendant,  with  invoices 
of  the  goods,  and  offered  to  deliver  the 
bills  of  lading,  but  the  plaintiff  refused  to 
receive  the  same,  or  to  pay  said  draft: 
and  a  question  is  made  by  the  plaintiff 
that  its  order,  as  to  time  of  shipment  and 
delivery,  was  not  complied  with.  By  its 
order  it  informed  the  defendant:  "As  we 
desire  to  make  the  first  issue  Jan.  7th, 
1891,  it  is  desirable  that  the  material  be 
here  not  later  than  December  10th  prox.; 
hence  will  ask  you  to  ship  at  once,  and 
notify  us  of  date  of  shipment."  The  prin- 
ciple contended  for  by  counsel  for  respond- 
ent is  stated  in  1  Para.  Oont.  'uSS,  as  fol- 
lows: "And  generally,  wherever.  In  a  con- 
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tract  ot  Hale,  It  Is  stated  tbat  some  precise 
laet  Is  to  be  done  by  either  party,  this 
may  amount  to  a  condition,  though  not 
so  exprensed ;  as,  when  In  a  contract  for 
sale  ot  goods  the  words  are  *  to  be  deliv- 
ered on  or  before'  a  certain  day,  this  Is  a 
condition  precedent,  and.  If  they  are  not 
delivered  on  or  before  tbat  day,  the  pur- 
cbaser  Is  not  bound  to  take  the  Koods." 
And  the  principle  is  that,  if  time  appear, 
on  a  fair  consideration  of  the  lanKuafi^e 
and  the  circDmstnnces,  to  be  of  the  es- 
sence of  the  contract,  stipulations  In  re- 
gard to  it  will  be  held  conditions  preced- 
ent. Ben].  Sales,  §  6D8;  Higslns  ▼.  Rail- 
road Co.,  60  N.  T.  653.  It  appears  from 
finding  numbered  5  that  the  items  in  the 
list  of  goods  ordered,  as  stated  in  a  for- 
mer finding,  of  175  pounds  of  long  primer 
No.  11,  and  150  of  brevier  No.  18,  were  not 
filled  or  sent  in  the  shipment  of  the  goods 
sent,  or  at  all,  but  that  instead  thereof 
the  defendant  sent  in  said  shipment  176^ 
pounds  of  long  primer  and  161  pounds  of 
brevier  of  a  different  face  from  that  or- 
dered by  plaintiff;  that  the  order  was 
made  by  reference  to  a  specimen  book, 
famished  by  the  defendant,  containing 
samples  of  the  type  sold  by  it,  which  were 
In  said  order  designated  by  numbers  ap- 
pearing on  said  boolc.  Dnder  these  tacts 
the  plalntIB  was  not  bound  to  accept 
goods  dilTering  from  the  samples  appear- 
ing In  the  book  tarnished  it,  and  trum 
which  the  selections  were  made.  Whether 
the  sample*  In  the  book  tarnished  by  the 
defendant,  from  which  the  selections  were 
made,  rendered  this  transnctinn  a  sale  by 
sample  is  unnecessary  to  consider,  tor  the 
reason  that  the  plaintiff  had  the  right  to 
repudiate  the  transaction,  and  to  refuse 
to  accept  the  goods,  if  the.v  were  not  what 
It  ordered;  but  the  appellant  contended 
on  this  point  tbat  the  transaction  was  di- 
visible, and,  while  the  plaintilffl  were  not 
bound  to  accept  any  goods  which  they  did 
not  order,  that  they  was  bound  to  accept 
and  pay  for  such  as  were  ordered  by  them. 
The  consideration  was  entire,  and  the 
merchandise  ordered  was  a  printing  out- 
fit for  a  country  newspaper.  This  outfit 
was  composed  ot  a  vast  number  of  items, 
each  one  having  a  separate  value,  but  the 
tnct  that  they  did  consist  ot  separate 
itema  and  valuations  could  hardly  be  re- 
garded as  decisive.  Was  the  type  such  an 
essential  and  material  part  of  the  outfit 
tbat  a  change  In  tbelr  face  or  style  from  that 
ordered  would  materially  affect  the  outfit 
Itself?  We  think  it  would.  A  publlslier 
has  a  right  to  determine  tor  himself  what 
style  of  type  shall  fill  his  columns,  and  the 
manufacturer  must  content  himself  by  fur- 
nishing sacb  as  are  ordered.  In  this  case 
the  plaintiff  may  have  been  unwilling  to 
issoe  a  paper  printed  oo  such  type  as  the 
defendant  selected.  In  such  caue  it  was 
not  bound  to  accept  a  part  of  the  outfit, 
•nd  tbeo  undertake  toprocure  such  a  type 
•s  It  bad  ordered  in  other  markets.  Such 
•  coarse  woald  Impose  additional  ex- 
pense, risk,  and  delays  upon  it  which  It 
was  not  bound  to  incur  or  assume.  The 
defendant  encounters  another  diff1<?alty  In 
Its  endeavor  to  compel  the  plaintiff  to  ac- 
cept tbese  goods.  The  plnintiff  had  the 
right  to  examine  and  Inspect  the  goods 

•  Behaaring  ponding. 


before  it  could  be  required  to  accept  and 
pay  for  the  same.  It  is  elementary  law 
that  In  offering  delivery  the  vendor  Is 
bound  to  give  tne  buyer  an  opportunity 
of  examining  the  goodfl,  so  that  the  latter 
may  sntiHfy  himself  whether  they  are  in 
accordance  with  the  contract.  2  Benj. 
Sales,  g  1042;  Croninger  v.  Crocker,  62  N. 
Y.  151.  Under  the  findings  In  this  case  the 
plaintiff  never  had  the  opportunity  to  in- 
spect said  goods.  The  invoices  were  de- 
livered, and  Messrs.  Flanagan  ft  Bennett 
offered  to  deliver  the  bills  of  lading  on 
payment  of  the  draft ;  but  this  being  re- 
fused nothing  further  was  done.  h.  care- 
ful examination  of  the  records  falls  to  dis- 
close any  error  in  the  Judgment  appealed 
from,  and  the  same  must  therefore  be 
affirmed. 


(s  Aris.  tan 
Kansas  CiTT  MiNiNoft  Milling  Co.  t.Clat. 

(Supreme  Oovrt  of  Atltuna,    Jan.  16, 1899.) 

BJiarmsT — DBriirsiM— Fss-nfiTioH  Birmr— Im- 
piAOHiisiiT  or  Patsnt. 

1.  Binoe  Rev.  St.  XT.  &  |  3258,  reserves  from 

Ks-emption  all  "lands  on  whioh  are  located  any 
own  salinea  or  mines, "  in  ejectment  by  ona 
claiming  noder  a  pre-emption  entry,  defendant 
may  show  that,  at  tbe  time  of  final  proof,  tbere 
were  known  to  exist  gold  and  silver  mines  lo- 
cated and  worked  prior  thereto. 

2.  Though  a  patent  for  land  Issued  by  the 
0nlted  Btatas  on  a  pre-emption  entry  is  ooncln- 
Mve  ot  the  claimant's  qnaliflcatlons  to  obtain 
land,  and  bis  good  faith  in  the  location  and  im- 
provements, it  may  be  impeaohed  In  an  action  at 
law  by  showing  that,  at  the  date  of  final  proof, 
there  were  known  to  exist  mineral  deposits  whloh 
exempted  it  from  such  entry. 

Appeal  from  district  court,  Yavapai 
county;  Jamrs  H.  Wriobt,  Judge. 

JSJoctment  by  James  W.Clay  against  tbe 
Kansas  City  Mining  ft  Milling  Company. 
Plaintiff  had  judgment,  and  defendant  ap- 
peals.   Reversed. 

Wilnon  &  Norrto,  Hemdon  A  Bawklna, 
and  E.  M.  Saoford,  tor  appellant.  E.  Bar- 
gesa  and  Baldwin  <t  Jobnaton,  tot  appel- 
lee. 

Sloan,  J.  James  W.  Clay,  the  appellee 
herein,  brought  suit  against  the  Kansas 
City  Mining  &  Milling  Company,  appel- 
lant, for  the  recovery  of  land  described  as 
the  S.  H  of  N.  W.  ]i,  section  26,  township 
13  N.,  range  2  W.,  Glla  and  Salt  River 
Meridian,  and  tor  damages  for  the  value 
ot  certain  ores  taken  from  said  land  by 
appellant,  and  for  an  Injunction  to  re- 
strain the  working  ot  certain  mineral- 
bearing  veins  or  ledges  thereon,  and  tak- 
ing ores  therefrom  by  appellant.  Appel- 
lant, answering  the  complaint,  set  up 
these  several  matters  in  defense  of  the  ac- 
tion: (II  Tbat,  as  to  so  much  of  said 
land  sued  for  as  Is  covered  by  two  mining 
locations  known,  respectively,  as  the  "Sil- 
ver King"  and  "  Western  Extension  ot  Sil- 
ver King, " appellan t  pleaded  "Not guilty. * 
As  to  the  remainder,  he  entered  a  dis- 
claimer. (2)  That,  as  to  so  much  of  said 
land  (IB  Is  contained  within  the  bunndaries- 
of  said  mining  location,  he  alleged  that 
tbe  same  was  not  agricultural  land,  but 
was  more  valuable  for  Its  minerals  than, 
tor  other  purposes;  that  at  the  time  plain-- 
tlfl  luid  bis  grantora  entered  tbe  same  oo^ 
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Jer  the  pre-emption  lawa  of  the  United 
States,  and  before  patent  issued  to  the 
same,  said  land  was  known  to  contain 
valuable  minerals,  and  had  in  fact  been 
located  under  the  mineral  laws  of  the 
United  States,  and  opened  up,  and  shown 
to  contain  ores  of  great  value.  (3)  That 
appellant  holds  said  land  covered  by  said 
locations  by  virtue  of  a  compliance  with 
the  mining  laws  of  the  United  States.  The 
case  having  been  tried  in  the  court  below 
by  a  jury,  a  verdict  for  plaintiff  (appellee 
herein)  was  returned,  and  judgment  en- 
tered in  accordance  therewith.  At  the 
trial,  appellee,  to  establish  his  right  to 
recover,  put  in  evidence  certain  deeds,  by 
which  be  deraigned  title  to  the  land  de- 
scribed in  his  complaint  from  one  Black- 
burn, who,  in  1879,  obtained  a  patent  from 
the  United  States  to  the  same,  under  a 
pre-emption  entry,  and  also  put  in  evi- 
dence this  patent.  Appellant  then  offered 
to  prove  that  at  the  time  of  the  pre-emp- 
tion entry  by  Blackburn,  and  the  issuance 
of  said  patent,  there  was  upon  said  land 
a  well-defined  gold  and  silver  bearing 
quartz-vein  of  ore,  and  that  the  same  was 
then  known  to  exist,  and  had  been  prior 
thereto  located  and  worked  for  Its  min- 
erals. The  exclusion  of  this  evidence  by 
the  trial  court  is  relied  upon  by  appellant 
as  the  principal  assignment  of  error. 

The  first  question  suggested  by  this  as- 
signment Is,  when  and  under  what  state 
of  tacts  may  a  patent  of  the  United  States 
to  land  obtained  under  the  pre-emption 
laws  be  collaterally  impeached  in  an  ac- 
tion at  law?  The  general  rule,  as  laid 
down  by  the  authorities,  as  to  the  con- 
clusiveness of  a  patent  in  such  a  case, 
seems  to  be  that  all  persons  whatsoever. 
In  an  action  at  law,  are  concluded  by  the 
patent  upon  all  matters  and  things  over 
which  the  land-otficers  of  the  government 
have  jurisdiction,  and  are  aathorized  to 
exercise  their  judicial  functions.  "The 
Judgment  of  the  land  department  of  the 
government  upon  all  matters  properly  de- 
terminable by  them  is  conclusive,  when 
brought  to  notice  In  a  collateral  proceed- 
ing, and  can  be  assailed  only  by  a  direct 
proceeding  for  its  correction  and  annul- 
ment." Smelting  Co.  v  Kemp,  104  U.S. 
647;  Steel  v.  Smelting  Co.,  106  U.  S.  4.50, 1 
Sup.  Ct.  Rep.  389.  In  the  case  last  cited. 
Justice  Miller,  delivering  the  opinion  of 
the  court,  quotes  with  approval  the  gen- 
eral doctrine  as  expressed  in  Johnson  v. 
Towsley,  13  Wall.  72:  "That,  when  the 
law  has  confided  to  a  special  tribunal  the 
authority  to  hear  and  determine  certain 
matters  arising  In  the  course  of  its  duties, 
the  decision  of  that  tribunal,  within  the 
scope  of  its  authority,  is  conclusive  upon 
all  others, and  that  the  action  of  the  land- 
ofHce  in  issuing  a  patent  for  any  of  the 
public  land  subject  to  sale,  by  pre-emp- 
tion or  otherwise,  is  conclusive  of  thelegal 
title,  roust  be  admitted,  under  the  prin- 
ciple above  stated ;  and  in  all  courts,  and 
In  all  forms  of  judicial  proceedings,  when 
this  title  must  control,  either  by  reason 
of  the  limited  powers  of  the  court  or  the 
essential  character  of  the  proceedings,  no 
inquiry  can  be  permitted  Into  the  circum- 
stances under  which  it  was  obtained." 
This  unassailable  character  of  a  patent 


of  the  United  States  applies  only  in  so  far 
as  the  land  department  has  jurisdiction 
and  authority  to  act.  It  is  well  settled , 
in  repeated  decisions  of  the  supreme  court 
of  the  Unlte<1  States,  that,  if  the  land  de- 
partment exceeds  its  jurisdiction  In  issu- 
ing a  patent  toland  not  the  subject  by  it  of 
sale  or  disposal,  this  may  be  shown  in  an 
action  at  law  to  defeat  its  operation  and 
annul  its  character  as  a  conveyance.  In 
Steel  V.  Smelting  Co.,  cited  above,  this 
language  is  used :  "  It  need  hardly  be  said 
that  we  are  speaking  of  a  patent  issued 
in  a  case  where  the  land  department  had 
jurisdiction  to  act;  the  lands  forming  part 
of  the  public  domain,  and  the  law  having 
provided  for  their  sale.  If  they  never  were 
the  property  of  the  United  States,  or  if  no 
legislation  authorized  their  sale,  or  if  they 
had  previously  been  disposed  of,  or  if  they 
had  been  reserved  from  sale,  the  patent 
would  be  inoperative  to  pass  the  title,  and 
objections  to  it  could  be  taken  on  these 
grounds  at  any  time  and  in  any  form  of 
action." 

It  is  readily  apparent  from  these  general 
principles  just  stated  that  the  ditticulty  is 
in  applying  them  to  particular  cases,  and 
in  formulating  such  a  rule  as  will  make 
clear  whether  any  given  state  of  facta 
brings  the  case  within  thn  general  doc- 
trine as  to  the  conclusiveness  of  a  patent, 
or  brings  It  within  one  of  the  exceptions 
stated  above;  and  this  brings  us  to  the 
next  question  suggested  by  the  assign- 
ment: Was  the  patent  to  Blackburn,  ob- 
tained under  the  pre-emption  laws,  open 
to  attack  In  this  suit  by  proof  that,  at 
the  time  of  its  issuance,  there  were,  with- 
in the  land  which  It  covered,  "known 
mines,"  valuable  for  their  minerals,  and 
thus  to  avoid  its  effect  as  a  conveyance 
of  the  legal  title  of  the  government  to  so 
much  of  the  land  as  was  included  within 
the  mining  locations  claimed  by  the  appel- 
lant? The  position  taken  b.v  the  counsel 
for  appellant  is  that  the  effect  of  the  ex- 
emption of  "known  salines  and  mines"  in 
the  pre-emption  act  is  to  wholly  reserve 
such  lands  from  sale,  and  thus  to  limit 
the  power  of  the  land  department  to  pass 
title  to  the  same  under  the  provisions  of 
the  pre-emption  act.  On  the  other  hand, 
it  is  contended  by  tlie  counsel  for  appellee 
that  the  effect  of  the  exemption  is  simply 
to  require  the  land  department,  by  proof, 
in  Its  judicial  character,  before  issuing 
a  patent,  to  ascertain  whether  mines  are 
known  to  exist  within  the  boundaries  of 
the  claim,  and  that  the  action  of  the  de- 
partment in  Issuing  a  patent  is  as  conclu- 
sive upon  that  point  as  upon  other  ques- 
tions of  fact  upon  which  the  department 
Is  required  to  pass  in  issuing  a  patent. 
None  of  the  cases  cited  by  appellant  are 
directly  In  point  up(m  the  questions  pre- 
sented b.y  these  opposing  views  of  the  law, 
in  that  they  were  either  cases  of  patents 
issued  by  the  government  where  the  title 
to  the  lands  was  not  in  the  government 
at  the  date  uf  issuance,  or  where  the 
lands  had  been  reserved  from  sale;  and 
therefore  the  land  department  had  no 
jurisdiction  over  them,  or  cases  involving 
the  construction  to  be  given  to  the  reser- 
vation of  known  mines  under  town-site 
acts,  and  in  some  instances  under  placer 


Digitized  by 


Google 


Ariz.) 


KANSAS  CITY  timmo  &  MILLING  CO.  «.  CLAT. 


11 


locations.  These  cases,  howerer.  partlcn- 
larly  those  in  reference  to  the  effect  of 
town-site  patents,  and  also  of  patents  to 
piacer  mines,  are  instructive,  In  so  far  as 
tbey  Illustrate  and  indicate  the  general 
policy  of  the  government  in  reserving  Tal- 
aable  mineral  lands,  known  to  be  such  at 
the  date  of  patent,  from  the  operation  of 
a  patent  issued  In  any  other  method  than 
that  speciflcally  provided  by  congreps  for 
the  dispusal  of  its  minerals;  and  we  may 
gather  from  them,  as  well  as  from  an  ex- 
amination of  the  various  acts  of  cougress 
relative  to  the  disposal  of  the  public 
lands,  to  what  extent  the  land  depart- 
ment Is  empowered  to  act  in  passing  up- 
on the  nature  and  character  of  land  con- 
taining minerals,  so  as  to  conclude  by  its 
action  all  persons  not  connected  with  the 
original  source  of  title  from  calling  in 
question,  in  an  action  of  law,  the  validity 
of  such  patent.  Section  2318  of  the  Re- 
vised Statutes  of  the  United  States  is  de- 
claratory of  the  general  policy  of  the  gov- 
ernment with  respect  to  her  general 
lands.  It  reads:  "In  all  cases,  lands 
valuable  for  minerals  shall  be  reserved 
from  sale,  except  as  otherwise  expressly 
directed  by  law."  This  mast  be  taken,  in 
view  of  the  fact  that  prior  to  the  act  of 
Joly  4,  i860,  no  law  authorized  the  sale  or 
disposal  of  any  mineral  lands  belonging 
to  the  United  States,  and  the  further  (act 
that  Bubscquent  laws  incorporated  in  the 
Revised  Statutes  provide  expressly  tow 
title  to  such  lands  may  be  acquired,  as 
limiting  the  power  and  authority  of  the 
land  department  In  dlspoHlng  of  the  pub- 
lic lands  valuable  for  mlnprals  to  some 
method  and  under  such  conditions  as  may 
be  specifically  pointed  out  by  some  act  of 
conjiresa.  Nearly  all  of  what  are  known 
as  the  "  Public  Land  Acts  "contain  reserva- 
ttuns  of  some  description  from  their  opera- 
tion of  lands  known  to  contain  minerals 
of  value.  Thus,  in  section  23»8,  Rev.  St., 
It  Is  provided  that,  under  the  provisions  of 
the  town-Bite  act,  "no  title  shall  be  ac- 
quired to  any  mine  of  gold,  silver,  cinna- 
bar, or  copper,  or  to  any  valid  mining 
elalui  or  possession  held  under  existing 
laws."  Section  2341  restricts  homestead 
entries  to  lands  upon  which  "no  valuable 
mines  of  gold,  silver,  cinnabar,  or  copper 
have  been  discovered."  Section  2333  ex- 
empts from  the  operation  of  the  patent 
obtained  under  the  provisions  of  law  re- 
lating to  placer  locations  all  veins  or  lodes 
containing  valuable  mineral  known  to 
exist  at  the  time  of  the  application  for 
tbe  patent,  while  section  22i>8  provides 
that  lands  apon  which  are  situated  any 
"known  salines  or  mines, "  unless  other- 
wise specifically  provided  by  law,  shall 
not  be  subject  to  the  rights  of  pre-emp- 
tion. So  far  as  the  supreme  court  of  the 
Dnited  States  has  construed  these  vari- 
ons  provisions  of  the  acts  of  congress  rela- 
tive to  mineral  lands,  It  has.  It  seems  to 
as,  from  an  examination  of  tbe  cases, 
aotformly  held  them  to  be  a  limitation 
upon  the  power  of  the  land  department, 
by  patent,  to  pass  title  of  any  kind,  legal 
or  eqnitable,  to  lands  reserved  from 
operation  of  tbe  acts  by  which  title  to 
lands  may  be  acquired  by  reason  of  their 
known    mineral   character.    These  cases 


are  principally  of  two  elasscs,— those 
known  as  the  "Town-Site"  and  those 
known  as  the  "Placer  Mine"  cases.  Tlie 
first  construe  tbe  reservation  contained 
In  section  2392,  and  the  latter  the  exeniiv 
tlon  contained  in  section  2333,  Rev.  St. 
So  far  as  we  have  been  able  to  find,  the 
effect  in  limiting  the  power  of  the  land 
department  of  the  exemption  from  the 
operation  of  the  homestead  law,  fouud  In 
section  2341,  and  also  the  exemption 
from  the  operation  of  the  pre-emption 
law,  found  In  section  2258,  Bev.  St.,  now 
under  consideration,  has  never  been  judi- 
cially determined  by  that  court.  An  ex- 
amination, however,  of  these  Town-Site 
and  Placer  Mine  Cases  leads  to  the  con- 
clusion that  tba  same  rules  would  apply 
In  the  construction  of  tbe  latter  section 
as  in  tbe  former. 

The  leading  case  under  the  town-site 
act  la  that  of  Deffenback  v.  Hawke,  115  U. 
S.  404.  6  Sup.  Ct.  Rep.  95.  In  this  case  the 
plaintiff,  who  had  obtained  patent  to 
certain  mineral  lands  In  Dakota  under  a 
placer  mining  location,  brought  suit  In 
ejectment  against  the  defendant,  who 
claimed  a  right  of  possession  to  part  of 
the  premises  included  In  tbe  patent  by  vir- 
tue of  an  entry  under  the  town-site  act 
made  prior  to  tbe  placer  location  and 
patent.  The  court  held  that  although  an 
entry  under  the  town  site  act  might  be 
made  of  lands  containing  valuable  min- 
erals, discovered  to  be  such  after  the  entry 
for  towu-slte  purposes,  yet,  such  entry, 
and  the  patent  obtained  thereunder, 
would,  under  the  general  policy  of  the  law 
with  reference  to  mineral  lands,  and  par^ 
ticularly  under  section  2392,  Rev.  St.,  ex- 
empting from  the  provUions  of  tlie  act 
any  mine  of  gold,  silver,  cinnabar,  or  cop- 
per, confer  no  title  to  any  lands  contained 
within  its  limits,  known  at  tbe  time  to  be 
valuable  for  their  minerals,  or  discovered 
to  be  such  before  their  occupation  or  im- 
provement for  residence  or  businusa  under 
the  town-site  title.  In  a  more  recent  cnse 
— thatofDavis'AdmlBlstrator  v.WeibboId, 
reported  in  139  U.  S.  508. 11  Sup.  Ct.  Rep. 
62S,  which  was  an  action  brought  by 
Weibbold,  plaintiff,  to  recover  certain  land 
situate  in  Silver  Bow  county,  Mont.,  em- 
braced in  a  patent  to  a  lode  mining  claim 
iHsued  in  1880,  against  the  defendant,  Da- 
vis, who  held  possession  and  claimed  title 
to  the  same  under  a  subsequent  patent  to 
the  town-site  of  Butte  City, issued  inl877  to 
the  probate  judge  as  trustee  for  the  use 
of  the  occupants  of  said  town-site— the 
question  was  presented  whether  proof 
was  admissible  to  show  that  at  the  time 
said  patent  Issued  to  said  town-site  the 
premises  embraced  In  the  lode  claim  were 
not  known  to  contain  vnluable  minerals, 
and  thus  to  establish  that  the  town-site 
patent  carried  complete  title  to  the  land 
embraced  therein,  notwithstanding  it 
was  subsequently  found  to  contain  min- 
erals of  value.  In  passing  upon  this  ques- 
tion, the  court,  while  admitting  that  the 
language  of  the  declaration  In  the  town- 
alte  act,  "that  no  title  shall  be  acquired 
to  any  mine  of  gold,  silver,  cinnabar,  or 
copper,  or  to  any  valid  mining  claim  or 
possession  held  under  existing  laws, "  was 
quite  broad  enough  to  constitute  a  reser* 
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vation  to  the  United  States  In  the  lands 
sold  of  mines  known  at  date  of  patent  to 
exist  therein,  as  well  as  those  anbsequent- 
ly  discovered,  yet  reiterate  and  adhere  to 
the  doctrine  expressed  In  Ueflenback  v. 
Hawke,  that  the  reservation  mast  be  read 
"merely  to  prohibit  the  passage  of  title 
under  the  provisions  of  the  town-site  laws 
to  mines  ot  j^old,  stiver,  cinnabar,  and  cop- 
per which  are  known  to  exist  on  the  issue 
ot  the  town-nite,  and  to  mining  claims  and 
raining  possestilons  In  respect  to  which 
such  proceedings  have  been  taken  under 
the  law  or  the  custom  of  miners  as  to  ren- 
der them  valid,  creating  a  property  right 
iu  the  holder,  and  not  to  prohibit  the  ac- 
quisition for  all  timeot  mines  which  then 
lay  buried  in  the  depths  of  the  earth. "  As 
a  necessary  sequence  to  the  view  thus  ex- 
pressed,.as  to  how  far  the  reservation  of 
mineral  lands  from  the  act  should  be  held 
to  extend,  the  court  held  that  whenever 
the  presumption  arises  from  the  issuance 
of  a  patent  tu  a  mine  embraced  In  a  prior 
town-site  pa  tent  that  the  mine  was  known 
to  exist,  and  the  land  known  tu  be  valua* 
t>le  for  its  minerals  at  the  date  ot  the  pat- 
ent, proof  rebutting  this  presumption  Is 
admissible,  thus  recognizing  that  an  Issue 
might  arise  in  an  action  at  law  as  to 
whether  a  patent  to  a  town-site  carries 
with  it  any  title  to  mineral  lands  embraced 
within  Its  boundaries.  A  very  Insiructlve 
case,  and  the  leading  one  upon  the  subject 
•of  exemption  under  "  placer  mining  "  loca- 
tions and  entry  made  by  section  2333,  Is 
that  of  Reynolds  v.  Mining  Co.,  116  U.  S. 
'6S7,6  Sup.  Ct.  Rep.  601.  In  this  case  plain- 
tiff sought  t(»  recover  possession  of  a  cer- 
tain lode  or  vein  containing  minerals  in 
the  possession  of  the  defendant.  Plain- 
tiff claimed  title  as  the  patentee  of  certain 
placer  patents  covering  the  said  mineral- 
beaiiug  vein  in  possession  of  the  defend- 
ant, who  relied  wholly  upon  the  weakness 
of  plaintiff's  title,  by  reason  ot  the  fact 
that  said  vein  or  lode  was  known  to  exist 
at  the  date  of  the  issuance  of  said  patent, 
and  was  therefore  exempted  by  act  of  law 
from  its  operation  a's  a  conveyance  from 
the  government.  This  position  of  defend- 
ant was  sustained  by  the  court,  and  the 
doctrine  clearly  announced  that  a  placer 
patent  conveyed  no  title  to  lodes  or  veins 
within  Its  boundaries,  known  to  exist  at 
the  date  of  issuance,  but  onlytosuch  lodes 
or  veins  whose  existence  at  the  date  of 
patent  were  unknown,  leaving  a  court  of 
law  to  determine  the  existence  of  the  fact 
whether  or  not  such  lodes  or  veins  were 
known  to  exist  at  the  date  of  such  patent. 
It  was  argned,  however,  that  the  latter 
and  othersiiiillarcaHes  arenot  to  be  taken 
as  authorities  In  this  case,  inasrauch  as 
patents  to  placerclaims  specifically  and  in 
terms  exempt  all  lodes,  veins,  or  other 
mineral-bearing  quartz  which  are  claimed 
or  known  to  exist  at  the  date  of  the  pat- 
ent from  Its  ojjcratlon  as  a  conveyance. 
The  court,  however.  In  the  last-mentioned 
case,  say  that  this  exception  In  the  grant- 
ing clause  of  a  placer  patent  only  gives 
expression  to  what  was  evidently  the  In- 
tention of  congress  In  the  statutes,  and,  in 
effect,  wliether  such  exception  appeared  in 
the  patent  or  not,  snch  veins,  lodes,  or 
mineral-bearing  quartz  would  be  exclud- 


ed, as  much  as  if  described  In  clear  terms. 
In  what  particular  the  law  with  respect 
to  patents  to  placer  claims  differs  in  this 
regard  from  patents  of  pre-emption  claims, 
it  seems  to  us.  Is  not  apparent.  In  the 
former  case  the  statute  declares  that 
"where  a  vein  or  lode  such  as  is  descrlht-d 
!u  section  2320  was  known  to  exist  within 
the  boundaries  ot  a  placer  claim  an  appli- 
cation tor  a  patent  to  such  placer  claim, 
which  does  not  include  an  application  for 
the  vein  or  lode  claim,  shall  be  construed 
as  a  conclusive  declaration  that  the  claim- 
ant of  the  placer  claim  has  no  right  ol  pos- 
session of  the  vein  or  lode  claim;  but 
where  the  existence  of  the  vein  or  lode  In 
the  placer  claim  Is  not  known  a  patent  for 
the  placer  claim  shall  convey  all  valuable 
minerals  and  other  deposits  within  the 
boundaries  thereof."  In  the  latter  case, 
"known  salines  or  mines"  are  declared  by 
the  statute  to  be  exempt  from  the  opera- 
tion of  the  pre-emption  law.  It  isevident. 
It  seems  to  us,  from  these  various  provia- 
ions  of  the  statute,  that  congress  Intend- 
ed equally  to  take  It  out  ot  the  power  of 
the  land  department  In  the  one  case  to 
convey  by  patent  even  the  legal  title  to 
veins  or  lodes  known  to  exist  within  the 
boundaries  of  a  placer  claim,  and  in  the 
other  known  mines  by  patent  obtained 
under  a  pre-emption  entry. 

An  examination  of  the  pre-emption  act 
will  show  the  weakness  ot  the  contention 
that  the  existence  or  non-existence  ot 
known  mines  upon  the  land  claimed  under  a 
pre-emption  entry  la  a  fact  for  the  determi- 
nation of  the  land-offlcers  at  date  of  final 
proof,  and  that  their  action  In  Issuing 
patent  is  conclusive  upon  that  fact.  It 
will  be  observed  that  the  pre-emption  law, 
whatever  may  be  the  practice  of  the  land 
department  In  requiring  ex  parte  proof  of 
the  non-mlneral  character  ot  the  land, 
does  not  make  It  the  duty  of  the  land-offi- 
cers to  take  proof  at  the  time  of  filing  the 
declaratory  statement,  or  at  the  timeot 
final  proof  and  payment,  to  ascertain 
whether  "known  salines  or  mines"  exist 
within  the  bnundnrlus  of  the  claim,  as  a 
prer<>qulHite  to  his  right  to  obtain  patent 
to  the  same.  It  docs  require  proof  of  the 
claimant's  qualiticatlons  to  obtain  land 
under  the  act,  of  his  good  faith,  and  also 
of  the  settlement  and  improvement  of  the 
land  In  question.  Such,  in  substance,  arc 
the  tacts  required  to  be  shown  by  the 
claimant,  and  as  to  these  the  patent  is 
conclnsive  iu  an  action  at  law.  Upon 
these  facts  depended  the  personal  right  of 
the  claimant  to  require  a  conveyance  from 
the  government  upon  payment  of  the 
amount  required,  provided  the  law  gave 
him  the  right  to  purchase  the  particular 
land  included  In  his  application.  Upon 
the  existence  of  the  fact  whether  or  not 
the  land  contained  "known  salines  or 
mines, "by  section  22."i8, depended  the  right 
to  purchase  that  particular  piece  of  land, 
and  the  right  of  the  land  department  to  sell 
It.  If  it  was  the  policy  of  the  law  to  leave 
the  determination  of  both  these  questions 
to  the  land  department,  from  the  ex  parte 
proof  of  the  claimant.  It  seems  strange 
that  nothing  is  said  in  the  act  as  to  proof 
of  the  latter.  We  cannot,  therefore,  as- 
sent to  this  view  that  it  Is  a  fact  to  bo 
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■hown  at  tb«  tlm«  of  the  applies  tloo,  that 
the  land  does  or  does  not  contain  known 
mines,  and  that  tiie  patent  is  eonclnslve 
apon  that  point. 

We  conclude,  therefore,  that  the  exemp- 
tion of  "known  salines  or  mines, *  ander 
the  pre-emption  law,  should  bs  construed 
as  preventing  the  obtainins,  under  the 
act.  o(  any  title  to  snch  mines  as  are 
known  to  exist  at  the  date  of  applica- 
tion for  patent,  and  hence  as  coDStituting 
one  of  the  exceptions  to  the  conclusiveness 
of  a  patent  to  the  public  domain  men- 
tioned by  the  court  in  Smelting  Co.  t. 
Kemp,  for  the  want  of  aatbortty  or  power 
In  the  land  department  to  pass  by  pre- 
emption patent  the  title  of  the  government 
to  sncb  mines.  The  title  remaining  In  the 
United  States,  it  follows  that,  when  sncb 
patent  has  issued,  it  may  be  collaterally 
attarked  In  an  action  at  law  by  proof  that 
such  mines  were  known  to  exist  at  the 
time  of  Issuance  of  patent,  and  Its  charac- 
ter as  a  conveyance  of  such  mines  be  de- 
feated. 

For  the  reasons  stated,  we  hold,  there- 
tore,  that  the  coart  erred  in  not  permit- 
ting the  defendant  to  prove  that  at  the 
time  of  the  application  tor  patent  by 
Blackburn,  under  his  pre-emption  entry, 
there  was  upon  the  land  described  in  the 
patent  a  known  mine  of  gold  and  silver 
bearing  quarts,  and  that  the  same  had 
been  prior  thereto  located  and  worked  for 
its  minerals.  .Tudgment  Is  accordingly  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

OooDiNG,  C.  J.,  and  Kibbet,  J.,  eoncar. 


(3  Ariz.  247) 

Hancock  et  ox.  v.  Ubrrick  et  at. 

(Suprtme  Court  of  Arlaona.    Jan.  17, 1891.) 

HoBTaAesa— FoKBCLoeina— JnDOMSRT  ov  «hs 
Plbaoiko. 

1.  Under  Comp.  Laws  1877,  c  87,  %%  1,  S,  ex- 
empting a  homestead  consisting  of  a  quantity  of 
land,  etc.,  not  exceeding  $5,(100  in  value,  to  be 
■elected  by  the  owner,  and  providing  that  a  mort- 
fcage  thereon  should  be  invalid  unless  signed  by 
the  owner's  wife,  it  is  error  to  give  Judgment  for 
foreclosure  on  a  aemuner  to  the  answer  alleging 
that  the  property  was  defendant's  homestead,  not 
exceeding  tS.OOO  in  value,  and  that  the  mortgage 
was  not  signed  b/  defendant's  wife,  though  a 
reply  be  also  filed  alleging,  by  way  of  estoppel, 
that  in  a  mortgase  given  by  defendant  and  his 
wife  only  a  few  days  subsequent  to  the  one  at- 
tempted to  be  foreclosed,  and  on  the  same  prop- 
erty, they  designated  as  their  residence  only  one 
of  the  lots. 

i.  Where  a  new  trial  has  been  ordered,  the 
oonrt,  in  determining  a  demurrer  thereafter  filed, 
cannot  take  into  oonsideration  facts  addaoed  on 
the  original  trial. 

Appeal  trom  district  court,  Maricopa 
county:  Wiluau  W.  Partkbb,  Judge. 

Action  by  Newell  Herrick  and  others 
against  William  A.  Hancock  and  wife  for 
foreclosore  of  mortgage.  Judgment  for 
plalntUfS,  and  defendants  appeal.  Re- 
versed. 

P.  8.  Periy  and  M.  H.  Wttllama,  tor  ap- 
pellants. B.  Jf.  Alexander  and  H.  B. 
htftbthlMer,  tor  appellees. 

Sloan.  J.  This  action  was  commenced 
Decembar  21, 18U6,  and  was  brougbt  to 


foreclose  two  mortgages, — one  glveo  to 
secure  a  note  for  f  1,008.60,  bearing  date 
November  1,  1888,  signed  by  the  said 
William  A.  Hancock,  and  made  payable 
to  the  order  of  Ous  Elllti  ft  Co. :  the  oth- 
er, to  secure  a  note  for  f  1,602.90,  bearing 
date  December  17, 1883,  signed  by  the  said 
William  A.  Hancock  and  LlUie  B.  Han- 
cock, his  wife,  and  made  payable  to  Her- 
rick ft  Co.,  appellees  herein.  The  mort- 
gage given  to  secure  the  first  of  said 
notes  was  executed  by  said  William  A. 
Hancock,  envering  lots  14,  in,  16, 17,  and 
18,  in  block  77,  in  the  city  of  Phcenlx,  and 
was  assigned  February  28,  1886,  to  the 
appellees  herein,  Herrick  ft  Co.  The  mort- 
gage given  to  secure  the  second  of  said 
notw  was  executed  by  the  said  William 
A.  Hancock  and  his  wife,  and  covered  the 
property  described  as  aforesaid.  Each  of 
said  notes  sued  upon  was  made  a  sepn- 
rate  canse  of  action  in  the  complaint, 
which  was  in  the  usual  form,  and  verified. 
In  their  answer  the  appellants  admitted 
the  execution  of  the  note  bearing  date 
November  1, 1888,  but.  by  way  of  special 
defense,  set  up  that,  at  the  time  of  the 
execution  of  the  note  and  mortgage, 
they  were  husband  and  wife,  and  that  the 
property  described  in  the  latter  was  and 
had  been  occupied  by  them  as  a  home- 
stead, and  did  not  exceed  in  value  the 
sum  of  S6,000;  that  said  mortgage  was 
executed  by  the  said  William  A.  Hancock 
alone;  and  that  said  Lilile  B.  Hancock, 
bis  wife,  did  not  Join  therein.  These  facts 
were  alio  pleaded  by  them  by  way  of 
croBB-complaInt,  in  which  afflnuatlve  re- 
lief was  asked  in  the  way  of  an  injunction 
to  restrain  appellees  from  enforcing  any 
claim  against  said  proiierty  under  said 
mortgage,  and  that  the  same  be  declared 
and  adjudged  as  a  homestead  exemption. 
No  defense  to  the  second  cause  of  action, 
based  on  the  mortgage,  bearing  date  De- 
cember 17, 1888,  was  made.  A  trial  bav- 
Ing  been  had,  and  a  Judgment  entered 
upon  the  issue  as  thus  presented  by  the 
pleadings,  and  a  new  trial  having  been 
granted  at  a  former  term  of  the  court,  the 
appellees  thereafter,  upon  the  16th  day  of 
October,  1888,  filed  a  demurrer  to  the  an- 
swer of  appellants,  upon  the  ground  that 
the  facta  stated  did  not  constitute  a  de- 
fense to  said  action;  and  byway  of  es- 
toppel pleaded  that,  in  the  second  mort- 
gage sought  to  be  forpclosed,  appellants 
designated  lot  14  as  their  then  residence, 
and  no  other;  and,  further,  that  said  flrst- 
described  mortgage  was  executed  by  the 
said  William  A.  Hancock  with  the  full 
knowledge,  consent,  connivance,  and  pro- 
curement of  said  Llllie  B.  Hancock,  his 
wife.  To  this  reply  appellants  demurred, 
and  moved  to  strike  out  the  same  as  a 
departure  In  pleading,  for  the  reason  that 
it  was  an  attempt  to  amend  the  com- 
plaint. Upon  the  26th  day  of  November, 
1888,  the  cause  came  on  for  trial,  and  the 
demurrer  of  the  appellants  to  the  an- 
swer was  then  argued  and  submitted,  and 
by  the  court  taken  under  advisement. 
The  demurrer  to  appellees'  reply  wks  like- 
wise, upon  the  same  day,  submitted  and 
taken  under  advisement  by  tbe  court.  No 
otber  proceedings  were  had  in  the  cause 
until  the  tftb  day  of  May,  1889,  when  the 
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court  ordered  lodgment  to  be  entered 
in  favor  ol  appellees,  that  "an  order  of 
Rale  go,  except  as  to  lot  14,  upon  which 
home  HtandB. "  Judgment  was  thereupon 
entered  in  accordance  with  this  order  of 
the  court. 

In  thus  entering  judgment  without  a 
trial  upon  the  merits,  the  court  doubtlesH 
intended  to  render  iud>iment  upon  tlie 
pleadings.  We  have  no  doubt  that,  under 
our  practice,  the  court  may.  upon  motion, 
enter  a  judgment  when  it  appears  that 
the  complaint  states  a  cause  of  action, 
and  the  answer  fails  to  state  matter  sutfl- 
cient  to  bar  or  defeat  it.  In  this  instance 
the  question  to  be  determined  is  whether 
the  answer  of  appellants  to  appellees' 
complaint  constituted  a  defense  to  the 
first  cause  of  action.  This  is  to  be  deter- 
mined by  the  construction  to  be  given  the 
homestead  exemption  law  as  it  existed  at 
the  time  the  suit  was  brought.  This  law 
is  to  be  found  in  sections  1,  2,  c.  37,  Comp. 
Laws  1877,  which  read  as  follows:  "Sec- 
tion 1.  The  homestead,  consisting  of  a 
quantity  of  land,  together  with  the  dwell- 
ing-house thereon  and  Its  apuurtenauces, 
and  the  water-rights  and  privileges  per- 
taining thereto,  sufficient  to  irrigate  the 
laud,  not  exceeding  in  value  the-  sura  of 
five  thousand  dollars,  to  be  selected  by 
the  owner  thereof,  shall  not  be  subject  to 
forced  sale  or  execution,  or  any  other  final 
process  from  a  court,  for  any  debt  or  lia- 
bility contracted  or  incurred  after  thirty 
days  from  the  passage  of  this  act,  or  if 
contracted  or  incurred  at  any  time  in 
any  other  place  than  in  this  territory. 
Sec.  2.  Such  exemption  shall  not  extend 
to  any  me:;bunic's,  laborer's,  or  vendor's 
lien,  or  to  any  mortgage  lawfully  ob- 
tained: but  no  mortgage,  sale,  or  alien- 
ation of  any  kind  whatever  of  such  land 
by  the  owner  thereof,  if  a  married  man, 
shall  be  valid  without  the  signature  of  the 
wife  to  the  same,  acknowledged  by  her 
separately  and  apart  fri>m  her  husband: 
provided,  that  such  signature  and  ac- 
knowledgment shall  not  be  necessary  to 
the  validity  of  any  mortgage  upon  the 
land  executed  before  it  became  the  home- 
stead of  the  debtor,  or  executed  to  secure 
the  payment  of  the  purchase  money." 
There  can  be  no  doubt  but  that  the  ex- 
emption provided  for  in  said  actionscould 
properly  have  been  claimed  at  the  time 
suit  was  brought,  and,  if  urged,  would 
constitute  a  good  defense  in  proceedings 
to  enforce,  by  foreclosure  and  sale,  a 
mortgage  upon  such  homestead,  executed 
by  the  husband  alone,  without  the  signa- 
ture of  the  wife.  Such  a  plea  raises  an 
issue  of  facts,  to  be  determined  as  other 
issues  of  fact.  If  there  be  facts  which 
would  operate  as  an  estoppel  upon  the 
appellants  from  claiming  as  exempt  such 
homestead,  they  could  only  be  deter- 
mined, unless  expressly  admitted,  by  a  tri- 
al upon  its  merits.  Appellees  contend 
that,  inasmuch  as  a  former  trial  had  been 
had  upon  the  issue  as  originally  made  by 
the  pleadings,  the  facts  were  all  before  the 
court  when  it  ordered  judgment  upon  the 
pleadings.  This  position  is  untenable, 
for  the  reason  that  the  very  purpose  and 
object  of  a  "new  trial"  is  a  re-examinatlon 
and  determination  of  the  issae  of  fact, 


and  this  purpose  and  object  might  be  de- 
feated if  no  opportunity  be  given  for  the 
production  of  additional  and  other  evi- 
dence than  that  adduced  upon  a  former 
trial.  We  contend,  therefore,  that  the 
court  erred  in  rendering  its  judgment  of 
November  26,  ]8J<8,  and  we  accordingly  re- 
verse the  judgment,  and  remand  the  case 
for  trial. 

Gooding,  C.  J.,  concurs. 


Crowley,  Auditor,  r.  REiLLicy. 
(Supreme  Court  of  Arizona.    Jan.  34, 1893.) 
Affbal-Bokd— Requisites. 
An  appeal  cannot  be  entertained  where 
the  appeal-hond,  which  is  made  a  prerequisite  to 
appellate  jurisdiction,  does  not  provide,  as  re- 
quired by  Rev.  SL  1887,  par.  859,  that  the  appeal 
Mall  be  prosecuted  with  effect,  and  mentions  no 
obligee,  tiiough   said   section   provides   that  the 
bond  be  payable  to  the  appellee. 

Appeal  from  district  court,  Cochise  coun- 
ty; William  H.  Bahnes,  Judge. 

Action  by  James  Beilley  against  M.  Q. 
Crowley,  auditor,  and  ex  utHcio  recorder  of 
the  city  of  Tombstone.  Judgment  for 
plaintiff,  and  defendant  appeals.  Appeal 
dismissed. 

James  Reilley,  for  appellant.  Geo.  G. 
Berry,  for  appelllee. 

Per  Curiam.  The  appellee  moves  the 
court  to  dismiss  the  appeal  because  of 
certain  defects  in  the  appeal-bond.  The 
instrument  purporting  to  be  a  bond  be- 
gins with  a  recital  of  the  fact  that  the  de- 
fendant below  was  about  to  appeal  from 
the  judgment  rendered  against  him  in  the 
action:  that  the  clerk  had  tixed  the  prob- 
able cost  of  the  appellate  court  at  f  40.  It 
then  proceeds:  "Now, therefore,  in  consid- 
eration of  the  premises,  and  of  such  ap- 
peal, we,  the  undersigned,  residents  and 
freeholders  of  the  county  of  Cochise,  do 
hereby  jointly  and  severally  undertake 
and  promise  on  the  part  of  the  defendant 
and  appellant  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be 
awarded  against  him  on  the  said  appeal, 
not  exceeding  the  sum  of  three  hundred 
dollars,  to  which  amount  we  acknowl- 
edge ourselves  severally  and  jointly 
bound."  The  statute  makes  the  execu- 
tion and  filing  of  a  proper  appeal-bond 
prerequisite  to  the  appellate  jurisdiction  of 
this  court.  Paragraph  S59,  Rev.  St.  1887, 
provides  that  the  bond  shall  be  "payable 
to  the  appellee  or  defendant  In  error  In  the 
sum  at  least  double  the  probable  amount 
of  the  costs  of  thneuitof  both  the  appel- 
late court  and  the  court  below, to  be  fixed 
by  the  clerk,  conditioned  that  such  appel- 
lant or  plaintiff  in  error  shall  prosecute 
his  appeal  or  writ  of  error  with  effect,  and 
shall  pay  all  the  costs  which  have  accrued 
in  the  court  below,  or  which  may  accrue- 
in  tlie  appellate  court. "  The  use  of  the 
word  "  or "  in  the  last  clause  is  evidently 
inadvertent,  and  should  be  read  "and." 
The  instrument  purporting  to  be  an  ap- 
peal-bond in  thiscase  clearlydoes  not  sut>- 
stantially  conform  to  the  requirements  of 
the  statute.  There  is  no  obligee  named: 
the  bond  Is  not  in  a  sum  at  least  doable 
the  probable  amount  of  costs  in  both  the 
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appellate  and  tbe  lower  coorts;  It  Is  not 
conditioned  that  the  appellant  shall  pros- 
ecute hiH  appeal  with  effect.  Moreover 
tbe  language  employed  Is  ambiguous,  in 
that  It  is  difficult  to  say  whether  It  is  in- 
tended that  only  in  the  event  that  the 
damapcesand  costs  do  not  exceed  $300  shall 
the  ol)li;:;or8  be  bound  at  all,  or  that  it  is 
intended  that  the  liability  of  the  obligors 
is  to  be  limited  to  the  sum  named.  We 
have  passed  on  these  qnestlons  recently, 
and  hope  not  to  have  occneion  to  do  so 
asnin.  .Adherence  to  the  very  simple  and 
plain  requirements  of  the  statute  is  not 
difficult,  anil  no  good  reason  can  be  given 
for  so  radical  a  departure  therefrom  as  in 
this  case.  Tlie  appeal  is  dismissed,  and 
there  will  be  judgment  accordingly. 


Smith  et  al.  v.  Bi.ackmorb. 
(Supreme  Court  of  Arizona.    Jan.  36, 1893.) 
Appbai. — SiosiNO  Agreed  Statkkekt. 
Under  Rev.  St.  par.  874,  permittinp  the  nse 
of  an  agreed  statement  of  facts  on  appeal,  but  pro- 
viding ihat  it  shall  be  allowed  and  signed  by  tbe 
trial  judge,  sucb  approval  and  signing  is  indis- 
pensable. 

Ap|)ealfrom  district  court,  Cochise  coun- 
ty; William   H.  Barnes,  Judge. 

Ben  Goodrich,  for  appellants.  Geo.  G. 
Berry,  for  appellee. 

Sloan,  J.  The  record  in  this  case  Is  de- 
fective. No  bill  of  exceptions,  statement 
of  facts,  or  motion  for  new  trial  appears 
therein.  There  was  signed  by  the  attor- 
neys of  record,  and  filed  among  the  pa- 
pers copied  into  the  transcript,  a  paper 
parporting  to  be  an  agreed  statement  of 
the  case  and  facts  proven  at  the  trial,  per- 
mitted under  paragraph  S74,  Rev.  St.  This 
paper  was  probably  meant  to  take  tbe 
place  of  both  a  bill  of  exceptions  and  a 
statement  of  facts.  It  embodied  some  of 
tbe  characteristics  of  a  bill  of  exceptions; 
and,  under  the  authority  of  Sutherland  v. 
Pntnsm,  (Ariz.)  24  Pac.  Rep.  32U,  had  It 
been  presented  to  the  trial  judge  and  by 
him  settled  and  signed,  as  required  by  the 
statutes,  as  well  as  filed  within  the  time 
allowed,  it  could  have  been  considered  as 
such.  It  fell  short  of  a  proper  bill  of  ex- 
ceptions in  each  of  these  particulars.  Nor 
can  It  be  consldererl  as  a  proper  agreed 
statement  of  the  case  permitted  under  said 
paragraph  874,  Inasmuch  as  It  was  not 
allowed  nor  signed  by  the  trial  judge,  as 
provided  therein.  No  agreement  of  coun- 
sel can  take  away  the  right,  nor  malje  It 
any  less  the  duty,  of  the  judge,  under  the 
statute,  to  approve  and  sign  the  state- 
ment before  it  becomes  a  part  of  the  rec- 
ord. It  is  entitled  to  become  a  part  of  the 
record  only  by  virtue  of  the  allowance  and 
signature  of  the  judge,  and,  if  these  are 
wanting  in  any  agreed  statement  at- 
tempted to  be  made  and  filed  under  said 
purngraph,  it  must  be  rejected  as  improp- 
erly in  the  record.  There  is  nothing,  there- 
fore. In  the  record  to  review  except  the 
judgment  roll,  and,  as  no  error  appears 
therein,  the  judgment  roust  be  affirmed; 
and  it  Is  so  ordered. 

GoooiNO,C.  J.,  and  Kibbbt,  J.,  concur. 


SwKENT  V.  Great  Fallb  &  C.  Rt.  Co. 

{Supreme  Court  of  Montana.    Feb.  8,  1892.) 
Nbw  Trial— Tihb  or  Filing  Statement— In/ubt 

TO  Railroad  Employe — Nboliobncb — Uvidbncs 

— Pleading — Appeal. 
1.  A  stipulation  "that  defendant  have  until 
April  1st  to  make  and  serve  siatement  and  brine 
on  motion  for  a  new  trial"  was  complied  with  by 
filing  and  serving  the  statement  on  tbe  81st  day  of 
March,  although,  under  Code  Civil  Froc.  $  293, 
plaintiff  was  entitled  to  lU  days  within  which  to 
propose  corrections  and  amendments;  since,  un- 
der section  399,  providing  that  the  motion  shall 
be  heard  "at  the  earliest  practicable  period  "  after 
the  statement  has  been  filed,  so  much  of  the  stip- 
ulation as  attempted  to  llx  the  date  for  hearing 
the  motion  was  immaterial,  and  additional  time 
might  be  allowed  within  wliicli  to  propose  amend- 
ments. 

3.  In  an  action  against  a  railroad  company 
to  recover  damages  for  personal  iu]  uries  sustai  ned 
while  in  its  employ,  the  testimony  of  plaintiff, 
who  was  the  only  witness  in  his  liebalf,  to  the 
effect  that  while  he  was  under  one  of  several 
cai-o  on  a  side  track,  repairing  a  brake,  "the  cars 
began  moving  suddenly, "  and  he  was  injured  by 
the  brake-beam,  and  that  from  his  position  it 
was  impossible  to  see  an  engine  coming  from 
cither  direction,  was  insufficient  to  support  a 
verdict  for  plaintiff,  as,  for  aught  that  appears, 
plaintiff  may  have  been  given  timely  warning  of 
the  engine's  approach. 

3.  Plaintiff  having  tried  the  case  upon  the 
theory  that  defendant's  negligence  was  at  issue, 
and  made  uo  objection  to  a  charge  so  instructing 
the  jury,  cannot  urge  on  appeal  that  defendant, 
by  its  answer,  admitted  its  negligence. 

Appeal  from  district  court,  Cascade 
county;  Chari.ks  H.  Benton,  Judge. 

Action  by  George  Sweeny  against  the 
Great  Falls  &  Canada  Hallway  Company 
to  recover  damages  for  personal  injuries 
received  while  in  Its  employ.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

W.  A.  Barr  and  Geo.  W  Taylor,  (F.  A. 
Men-///,  of  counsel,)  for  appellant.  Baum 
dJ  lUsUop  and  H.  Piatt  Carpenter,  for  re- 
spondent. 

Harwood,  J,  Action  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have 
been  sustained  by  plaintiff  through  negli- 
gence and  carelessness  on  the  part  of  de- 
fendant In  the  operation  of  Its  railroad. 
Defendant  is  a  corporation  organized  and 
existing  under  the  laws  of  this  state,  and 
owner  of  a  line  of  railroad  extending  from 
Great  Falls,  (Cascade  county,  to  Leth- 
bridge,  together  with  side  tracks,  locomo- 
tives, and  other  rolling  stock,  etc.,  known 
as  the  "Great  Falls  &  Canada  Railroad," 
which  railroad  defendant  was  operating 
at  the  time  the  injury  complained  of  hap- 
pened. Plaintiff  at  that  time  was  in  the 
employ  of  defendant  as  car-repairer  at 
the  terminus  of  said  road  at  Great  Falls, 
Cascade  county.  This  action  was  com- 
menced December  4, 1890,  and  It  Is  alleged, 
in  the  complaint  that  plaintiff  was  em-' 
ployed  by  defendant  as  car-repaii-er  at 
tbe  terminus  of  its  railroad  In  Cascade 
countv;  and  while  so  employed,  on  the 
29th  day  of  October,  1890,  by  direction  of 
defendant,  plaintiff  went  under  a  certain 
car  standing  on  defendant's  railroad 
track,  detached  from  any  engine,  and 
plaintiff  was  then  and  there  engaged  In 
repairing  said  car,  and  while  so  engaged 
at  work,  pursuant  to  the  directions  ol  de- 
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fendant,  and  bo  sltnate  tbat  he,  tbe  said 
plaintiff,  was  unable  to  see  any  object  up- 
on the  track,  defendant  carelessly  and 
iiegllRently,  and  without  any  notice  or 
wamin;;  to  plaintiff,  backed  or  ran  an 
engine  a^^ainst  said  cur  in  such  a  manner 
as  to  put  the  same  In  motion;  that  said 
car,  wbllo  so  In  motion  by  reason  of  said 
careless  and  negligent  act  of  defendant, 
"ran  upon  and  over  plaintiff,  severely  in- 
Jaring  him  In  his  shoulders,  hips,  legs,  and 
body,"  "tbat  by  reason  thereof  said 
plaintiff  became  lame  and  ill  and  wholly 
nnable  to  do  any  kind  of  manual  labor, 
and  has  remained  lame  and  ill  and  wholly 
unable  to  do  any  kind  of  manual  labor 
ever  since,  and  la,  as  he  believes,  perma- 
nently Injured,  so  that  he  will  never  be  aa 
strong  to  labor  as  before;"  to  his  dam- 
age In  the  sum  of  f  25,000,  for  which  sum 
Judgment  Is  demanded.  Defendant,  by  an- 
Hwer,  admits  Its  corporate  existence;  ItH 
ownership  of  tbe  railroad  named  in  the 
complaint,  together  with  cars,  locomo- 
tives, and  other  appurtenances  thereto 
belonging;  and  admits  tbat  plaintiff  was 
employed  by  defendant  on  or  about  the 
29th  day  of  October,  1890,  and  that  on  or 
about  said  date  plaintiff  was  engaged  at 
work  on  one  of  defendant's  cars;  but  "de- 
nies that  while  the  plaintiff  was  so  en- 
gaged at  his  said  work  under  one  of  said 
defendant's  cars,  making  repairs,  defend- 
ant carelessly,  negligently,  and  without 
any  notice  or  warning  to  said  plaintiff, 
backed  or  ran  an  engine  against  said  car, 
as  in  said  complaint  alleged,  or  otherwise, 
or  at  all;"  and  further  denies  "that  plain- 
tiff has  sustained  any  injury  whatsoever, 
as  alleged  In  said  complaint,  by  reason  of 
any  careless  or  negligent  acts  on  the  part 
of  said  defendant,  and  alleges  that  any  In- 
juries, if  sustained  by  plaintiff,"  were  sus- 
tained from  his  own  carelessness  and  neg- 
ligence: denies  tbat  by  reason  of  said  al- 
leged injuries  plaintltf  became  lame.  III,  or 
wholly  unable  to  do  any  kind  of  maniuil 
labor  since  naid  alleged  Injuries,  or  that  he 
has  remained  lame.  111,  or  wholly  unable 
to  do  any  kind  of  manual  labor  since  said 
alleged  injuries;  and  further  denies  that 
platntin  is  permanently  Injured,  as  in  said 
complaint  alleged,  or  otherwise,  or  at  all ; 
and  denies  tbat  by  reason  of  said  alleged 
Injury,  or  by  any  other  reason,  as  in  said 
complaint  alleged,  plaintiff  has  been  dam- 
aged in  the  sum  of  $25,000,  or  In  any  sum 
whatsoever.  The  action  was  tried  Janu- 
ary 26,  1891,  to  theconrt  nnd  a  jury,  and 
the  jury  found  for  plalntltr,  and  assessed 
bis  damage  at  the  sum  of  $7.5UU;  where- 
upon judgment  was  rendered  in  favor  of 
plaintiff  for  the  amount  of  damages  as- 
sessed by  the  jury,  together  with  costs. 
Defendant  moved  the  court  to  set  aside 
and  vacate  the  verdict  of  the  jury  and 
grant  a  new  trial  on  the  grounds:  (1) 
Excessive  damage  appearing  to  have  been 
given  under  the  Influeni-e  of  passion  or 
prejudice;  (2)  Insufficiency  of  evidence  to 
justify  the  verdict;  (3)  that  thq  verdict  Is 
against  law;  (4)  errors  in  law,  occurring 
at  tbe  trial,  and  excepted  toby  defendant. 
When  said  motion  was  first  bronghton 
tor  bearing  the  court  refused  to  hear  the 
same,  from  which  order  refusing  to  hear 
said  motion    a  former  appeal  in  this  case 


was  taken.  11  Mont. — ,  27  Pac.  Rep.  347. 
D|)on  return  of  the  case  to  the  trial  court 
said  motion  was  heard,  and  determined 
by  an  order  overruling  defendant's  mo- 
tion for  u  new  trial,  from  which  order 
and  judgment  this  appeal  was  taken. 

Bespondent  insists  now  tbat  tbe  order 
of  the  court  overruling  appellant's  motion 
for  a  new  trial  ought  to  be  affirmed  be- 
cause of  failure  to  file  and  serve  the  state- 
ment of  the  case  under  tbe  stipiiiatiou  in 
time  to  bring  said  motion  on  for  hearing 
on  or  before  the  date  stated  in  said  stipu. 
lation.  The  stipulation  was  entered  Into 
In  open  court  between  tbe  attorneys  for 
the  respective  parties,  to  the  effect  "that 
defendant  have  until  April  1st  to  make 
and  serve  statement,  and  bring  on  motion 
for  new  trial."  The  record  shows  that 
"on  the  3l8t  day  of  March,  1891,  defendant 
filed  with  tbe  clerk  oftbecourt  and  served 
on  plaintiff's  attorney  statement  on  mo- 
tion for  new  trial  in  said  action,"  and  on 
the  same  date  a  written  motion  for  new 
trial  was  filed,  and  notice  was  served  on 
plain tlfl's  uttorne.v  to  the  effect  that  said 
motion  would  be  called  op  f<ir  hearing  on 
the  1st  day  of  April,  1891 ;  and  on  that 
date  said  statement  on  motion  for  new 
trial  was  presented  to  the  court  for  settle- 
ment and  allowance,  and  the  court  was 
moved  by  defendant's  counsel  to  hear 
and  consider  said  motion  for  new  trial. 
Thereupon  plaintiff's  counsel  objected  to 
the  settlement  and  allowance  of  said 
statement  and  the  bearing  of  said  niotioa 
for  new  trial,  "on  the  ground  that  service 
was  not  had  upon  blm  within  time  to 
bring  said  cause  to  a  bearing  on  thn  Ist 
day  of  April,  1891,  as  contemplated  by 
said  sMpuiation."  The  court  sustained 
said  objection,  and  refused  to  settle  and 
sign  said  statement,  and  refused  to  bear 
said  motion  for  new  trial,  to  which  ac- 
tion by  the  court  defendant  excepted.  De- 
fendant then  "offered  to  move  the  court 
to  extend  the  time  for  tbe  bijneflt  of  the 
plaintiff,  to  unable  him  to  prepare  and 
serve  any  amendments  he  desired  to  make 
to  said  statement  of  the  case,  and  to 
extend  the  time  lor  tbe  settlement  of  said 
statement,  and  for  the  hearing  of  said 
raotiuu  for  new  trial."  The  court  refused 
to  make  any  order  to  the  effect  suggested 
in  this  latter  request,  and  Intimated  tbat 
defendant  had  failed  to  compi.v  with  said 
stipulation  by  reason  of  having  failed  to 
serve  the  statement  of  tbe  case  in  time 
for  plaintiff  to  have  the  10  days  provided 
by  statute  (section  298,  Code  Civil  Proc.) 
within  which  to  propose  amendments 
thereto.  It  he  desired,  before  the  1st  of 
April.  Afterwards,  on  the  lltb  day  of 
April,  1891,  no  amendments  having  been 
proposed  by  plaintiff,  defendant  presented 
said  statement  on  motion  for  a  new  trial 
to  tbe  judge  of  said  court  tor  Bettl»ujeut 
and  allowance,  and  he  settled,  allowed, 
and  certified  the  same.  But  when  tbe 
motion  for  new  trial  was  called  up  for 
hearing,  after  notice  to  plaintiff,  tiie  court 
refused  tn  bear  said  motion,  and  did  not 
bear  and  pass  upon  tbe  same  until  after 
the  case  was  remanded  by  this  court  In 
tbe  former  appeal,  cited  supra. 

Tbe  only  question  now  before  us  concern- 
ing this  point  of  practice  will  be  determined 
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by  a  conHtroctlon  of  Hfitd  atipolation.  It 
appears  from  the  record  that  said  stipnla- 
tion  was  made  in  open  court,  and  from 
the  recItHl  It  seems  thatno  formal  writing: 
was  signed  by  the  pnrties  stipulating;  but 
a  brief  entry  appears  to  have  been  made 
In  tlie  uiinuteH  of  the  court  to  the  efiect 
"that  defendant  have  until  April  1st  to 
make  and  serve  statement  and  bring;  on 
motion  for  a  new  trial. "  We  think  that  the 
court  ruled  correctly  In  holding;  that  said 
Btatement  ought  not  to  be  settled  oral- 
lowed,  and  that  the  motion  for  a  new  trial 
oogh  t  not  to  be  heard  on  thelst  of  April,  be- 
cauHe  the  statement  was  served  uu  the  81st 
nf  March,  and  plaintiff  was  entitled  to  10 
days  within  which  to  propose  amend- 
ments, it  desired.  There  would  be  no  diffl- 
cDlty  in  construing  the  stipulation  it  the 
last  clause  had  not  been  incorporated  there- 
in. The  provision  to  "  bring  on  motion  for 
new  trial "  was  supDrtluiius,  becanse  the 
law  provides  what  shall  be  done  In  that 
respect  as  soon  as  the  statement  of  the 
case  is  settled  and  filed.  Section  2i)9,  Code 
Civil  Proc.i  Moreover,  the  matter  ol 
bringing  on  tor  bearing  the  motion  for 
new  trial  was  not  entirely  within  the 
control  of  the  parties  atipuiating.  The 
lime  for  bearing  said  motion  was  largely 
within  the  control  of  the  conrt,  subiect  to 
the  provisions  of  the  statute;  acd  either 
party  c«>ald  move  the  hearing  as  soon  as 
the  statement  was  settled  and  filed.  Tha 
object  of  the  stipulation  was  evidently  to 
extend  the  time  allowed  for  preparation 
and  service  of  the  statement  of  the  case. 
The  only  date  set  for  this  was  April  Ist, 
and  said  statement  was  prepared  ana 
served  before  that  dnte.  We  think  it  is 
fair  to  presume  that  defendant's  counsel 
understood  from  said  Htipulation  that 
they  were  allowed  until  April  1st  tu  make 
and  serve  tbestatement.  They  then  sought 
to  comply  with  the  other  condition  by 
bringing  on  the  motion  for  hearing,  but 
at  the  same  time  slgnifled  thelrdesire  that 
tlieir  adversary  be  granted  such  reason- 
able time  as  he  desired  to  propose  amend- 
ments. Inasmuch  as  we  regard  the  clause 
in  said  stipulation  as  to  the  bringing  on 
tbe  motion  for  new  trial  as  superfluous 
matter,  not  properly  within  tbe  subject 
of  said  atipolation,  we  shall  construe  it 
without  reference  to  that  clause.  How- 
ever, whether  said  clause  is  considered  or 
not,  we  think,  where  parties  have  entered 
into  a  stipulation  of  this  nature,  we 
shuold  apply  the  rule  of  construction  ex- 
pressed in  section  636,  Code  <;ivil  Proc, 
which  provides  that,  "  when  different  con- 
siructiuns  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which 
is  inoHt  favorable  to  the  party  In  whose 
fnror  the  provision  was  made." 

We  proceed  to  the  consideration  of  the 
grounds  assigned  upon  which  appellant 
InBlsts  a  new  trial  ought  to  be  granted, 
it  is  contended  that  the  evidence  Intro- 
(iuced  npon  the  trial  is  InsufQcient  to  Jua- 

1  Code  Civil  Proc.  8  290,  provides  that  "the  ap- 
plication for  a  new  trial  shall  be  heard  at  the 
earliest  practicable  period  <  •  •  after  tbe 
affidavits,  bills  of  exceptions,  or  statement,  as 
the  case  may  be,  are  flled,  and  may  be  brought 
'vu  a  hearing  upon  motion  ot  either  party. " 
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tify  the  verdict,  in  that  there  la  no  evi- 
dence to  support  the  allegation  of  the 
complaint  that  "defendant  carelessly  and 
negligently, and  without  warning  toplain- 
ttn,  backed  or  ran  un  engine  against  said 
car,  BO  as  tn  set  the  same  in  motion,"  and 
carelessly  and  negligently  ran  tbe  same 
"upon  and  over  plaintiff."  Appellant  in- 
slsta  that  there  was  no  evidence  intro- 
duced which  proves  or  tends  to  prove  neg- 
ligence on  tbe  part  of  artpeilant  in  setting 
said  car  in  motion,  or  the  lack  of  notice 
or  warning  to  plaintiff  that  said  car  was 
about  to  be  moved.  In  order  to  properly 
consider  this  assignment,  we  will  carefully 
set  down  all  portions  of  the  evidence  in 
the  record  bearing  in  any  manner  upon 
thequestion  of  negligence.  OeorgeSweeny, 
tbe  plaintiff,  and  the  only  witness  who 
testified  on  his  behalf  in  the  opening  of 
the  case,  in  speaking  of  the  circumstancea 
in  relation  to  themoving  of  thecar,  where- 
by he  alleg;ed  he  was  injured,  testified  to 
the  following  effect:  'I  waa  sent  to  work 
under  Mr.  Williama.  He  was  foreman 
over  tbe  car-repairers.  Mr.  Spry  sent  me, 
and  told  me  to  do  what  Williams  told  me. 
I  was  employed  on  the  evening  of  the  2^h. 
I  was  sent  to  work  under  this  man,  Will- 
iams, the  next  morning,  about  sevea 
o'clock.  Mr.  Williams  gave  me  a  monkey- 
wrench,  and  told  me  to  screw  up  some 
bolts  in  the  firat  place.  Then  he  called  nie 
over,  and  showed  me  a  brake  that  was 
off  the  car.and  told  me  to  get  under  there, 
and  put  it  on.  The  car  waa  atandini;  la 
the  middle  of  fifteen  or  twenty  cars  on  tbe 
side  track.  I  saw  an  engine  on  the  coal 
track,  but  no  ntber.except  an  engine  that 
passed  me  on  tbe  main  track  while  1  waa 
under  the  car.  I  did  not  notice  any  en- 
g;ine  attached  to  tbe  cars  on  which  J  waa 
working.  I  got  under  the  car,  aa  Mr. 
Williams  directed.  Mr.  WililamB  left  me, 
then  came  back,  got  under  the  car,  talk- 
ing with  me  while  I  was  on  my  knees.  I 
was  under  the  car,  working  at  the  brakes, 
screwing  up  some  nuts.  The  brake  is  a 
heavy  wooden  bar,  that  has  two  shoes 
on  it,  that  set  up  against  the  wheels  when 
the  brake  is  turned  on.  I  was  sitting  on 
my  kneea  and  feet,  and  thia  wooden  bar 
was  about  over  my  knees,  and  about  six 
inches  from  the  ground.  While  I  waa 
there,  the  cars  began  moving  auddeniy 
over  me,  and  tbls  brake-beam  caught  me 
and  bound  me.  It  seems  an  though  it  hit 
me  on  tbe  shoulder  first,  and  hit  meon  the 
kneea.  From  where  I  was  situated  under 
the  car  it  was  impossible  for  me  to  see  an 
engine  11  one  camedown  the  track  at  eitlier 
end  of  the  cars  I  was  working  on.  I  was 
working  in  tbe  middle  of  the  track,  screw- 
ing up  a  bolt  that  runs  right  through  the 
center  of  the  brake-beam.  I  was  sitting 
on  the  ties.  The  brake-bea  ra  was  about 
alx  inches  above  the  ties, — a  bout  up  to  my 
bipa.  The  beam  probably  did  not  strike 
my  abonldera  first,  but  I  seemed  to  feel  the 
pain  there.  The  brake  was  not  set  at  the 
time.  I  was  Just  finishing  putting  it  on. 
I  could  not  describe  how  the  brnke-beamis 
attached  to  the  car.  I  think  it  tras  hung 
by  links.  A  train  passed  me  on  the  main 
track,  but  I  thought  nothing  about  that. 
I  noticed  an  engine  working  up  at  the 
coal-dump.    I  did  not  pay  any  particular 
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attention  to  it.  The  engine  at  tbe  coal- 
dump  was  a  little  aliead  and  totlie  Bide  of 
me."  Tljroughout  the  whole  narrative  of 
tbe  plaiutiff'H  testimony  the  only  evidence 
tending  to  prove  that  the  car  in  question 
was  moved  without  timely  warning  to 
plaintiff  is  found  in  his  statement  that  he 
was  BO  situate  under  said  car  that  be 
could  not  see  an  engine  approaching  on 
that  track  from  either  direction.  Itut, 
giving  this  fact  fall  weight,  still  it  does 
nuc  appear  that  plaintiff  was  not  warned, 
by  means  other  than  his  own  observation, 
of  the  approach  of  an  engine,  or  that  said 
car  was  about  to  be  moved.  Plaintiff 
rested  without  further  proof  bearing  on 
tbe  allegation  of  negligence  on  the  part  of 
defendant  in  moving  said  car.  At  this 
Juncture  tbe  defendant  moved  the  court 
for  tbenonsuit  off  plaintiff's  action,  ou  the 
ground,  among  others,  that  plaintiff  had 
failed  to  prove  the  essential  allegation  of 
negligence  on  tbe  part  of  defendant  in 
reference  to  tbe  acts  whereby  plaintiff 
alleged  he  was  Injured.  This  motion 
was  denied.  Thereupon  defendant  in- 
troduced certain  witnesses,  who  testi- 
fied in  its  behalf.  It  there  is  found  in  the 
evidence  introduced  by  defenilant  testi- 
mony tending  to  prove  negligence  on  its 
part  In  the  matter  under  inquiry,  this  evi- 
dence will  inure  to  tbe  benefit  of  the 
plaintiff.  But,  pursuing  tbe  narrative  of 
the  evidence  to  its  close,  we  find  that  the 
required  evidence  tending  to  prove  that 
said  car  «vas  moved  without  notice  or 
warning  to  plaintiff  is  still  unaupplied. 
An  engineer,  H.  Gorham,  wbo  testified  on 
behalf  of  defendant, said  he  was  operating 
an  engine  switching  cars  on  the  side  track 
of  defendant's  road  at  tbe  time,  and  in  the 
vicinity  where  plaintiff  was,  when  tbe 
alleged  injury  occurred ;  and  in  this  con- 
nection he  says:  "Un  starting  the  engine, 
my  bell  was  ringing  in  the  vicinity  where 
plaintiff  claims  to  have  been  injured." 
George  WilllamB,  wbo  directed  plaintiff 
where  to  work,  also  testified  that  he  was 
at  the  end  of  the  brake  un  wbich  plaintiff 
was  working  when  tbe  train  pulled  in, 
which,  as  it  appears,  moved  said  car  un- 
der which  plaintiff  was  working.  This 
witness  says  be  jumped  out,  and  signaled 
the  train  to  stop.  But  still  It  does  not 
appear  that  Williams  and  plaintiff  both 
were  not  given  timely  notice  of  the  ap- 
proach of  said  train.  For  aught  that  ap- 
pears in  the  evidence,  sucb  warning  may 
have  been  given,  and  not  heeded.  The  ev- 
idence in  this  case  is  brief,  and  upon  this 
pointof  negligence  there  is,  without  doubt, 
a  failure  in  the  proof.  We  therefore  must 
hold  that  tbe  essential  allegation  of  the 
complaint  that  defendant  was  negligent 
and  careless  in  moving  the  car,  whereby 
plaintiff  alleges  be  was  injured,  was  not 
supported  by  evidence;  and,  inasmuch  as 
negligence  on  the  part  of  defendant  must 
have  been  found  by  the  jury  in  returning 
the  verdict  for  plaintiff,  it  follows  that  the 
evidence  is  insuflScient  to  support  the  ver- 
dict. 

It  is  contended  by  tbe  learned  counsel 
wbo  appeared  in  this  court  for  respondent 
tbatthe  allegation  of  negligencecontnined 
in  the  complaint  is  admitted  l>y  reason  of 
an  Imperfect  or  pregnant  denial  thereof. 


The  language  of  the  answer  to  which  this 
criticism  is  directed  has  been  quoted  in  tbe 
above  statement  of  pleadings.  The  form 
of  eovpe  of  tbe  denials  contained  in  tbe  an- 
swer IS  obnoxious  to  the  rules  of  plead- 
ing, (Bliss,  Code  PL,  2d  Ed.,  §  .^32;)  but 
it  is  apparent  from  the  record  that  tblB 
case  was  tried  on  the  theory  that  the  de- 
nials were  sufficient.  The  answer  was  so 
treated  throughout  tbe  proceedings  by 
both  parties  and  the  court.  Not  only  so; 
the  court,  in  Instructing  tbe  jury,  con- 
strued the  defendant's  answer  as  follows: 
"The  defendant  admits  that  on  or  abont 
the  29th  day  of  October,  1890,  it  employed 
the  plaintiff  above  named  as  car-repairer, 
to  work  in  and  about  its  yards  at  the  ter- 
minus of  its  road  in  this  county;  and  ad- 
mits that  on  that  day  the  plaintiff  was  en- 
gaged at  his  work  on  one  of  the  cars  of 
defendant.  But  it  puts  in  issue  the  alle- 
gation of  the  complaint  that  the  defend- 
ant carelessly  and  negligently,  and  with- 
out warning  whatever,  backed  and  ran 
an  engine  against  said  car,  as  alleged  in 
tbe  complaint.  It  also  denies  that  tbe 
plaintiff  sustained  any  injuries  whatever 
by  reason  of  carelessness  or  negligence  oa 
the  part  of  defendant,  and  alleges  further, 
as  a  defense,  that,  if  any  Injury  was  sus- 
tained by  plaintiff  at  the  time  named.  It 
was  caused  by  the  carelessness  and  negli- 
gence of  the  plaintiff  himself. "  This  quen- 
tlon  as  to  tbe  sufficiency  of  defendant's 
answer,  being  raised  here  for  the  first 
time,  comes  too  late  to  be  considered  In 
determining  the  question  presented  in  this 
appeal,  relating  to  Issues  which  were 
deemed  to  have  been  raised  by  the  answer, 
and  tried  and  found  upon  by  the  jury. 
Orr  V.  Haskell,  a  Mont.  225;  Fabian  v.Col- 
lins,3  Mont.  215;  Territory  v.  Cox,  Id. 208; 
Russell  v.  Hoyt,  4  Mont.  414,  2  Pac.  Kep. 
2.5;  Beck  v.  Beck,  6  Mont.  285,  12  Pac.  Rep. 
646;  Hogan  v.Sbuart,ll  Mont. — ,28  Pac. 
Rep.  9R9.  As  to  tbe  other  assignments  of 
error,  there  would  be  no  useful  purpose 
subserved  by  pursuing  the  consideration 
of  tliem,  Inasmuch  as  the  case  must  be  re- 
manded for  new  trial  for  tbe  reasons 
above  set  forth.  It  is  therefore  ordered 
that  the  judgment  be  reversed,  and  the 
cause  remanded,  with  directions  to  tbe 
trial  court  togrant  appellant's  motion  for 
new  trial. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 

SiNDLINGEB  V.   JeWEIX. 

(Court  of  AppeaU  of  Colorado.  Feb.  8,  1892.) 
Afpeai^— TncE  OF  Taking. 
Where  a  jadgment  was  rendered  In  the 
county  court  June  19,  lb91,  and  an  appeal  was 
taken  to  the  district  court,  and  on  July  7.  1891,  a 
motion  was  filed  and  granted  for  an  appeal  to  the 
supreme  court,  such  appeal  must  be  dismissed ; 
Bess.  Laws  1889,  p.  71,  providing  that  appeals  to 
the  supreme  court  from  the  district,  county,  and 
superior  courts  shall  be  allowed  in  all  cases 
where  the  judgment  appealed  from  shall  be  final, 
provided  such  appeal  be  prayed  for  five  days 
after  the  judgment  is  rendered. 

Appeal  from  Arapahoe  county  court; 
Grorqe:  W.  Mili.gk,  Judge. 

Action  by  Silas  E.  Jewell  against  A.  W. 
Slndiinger,  Judgment  for  piaintlD.  De- 
fendant appeals.    Appeal  dismissed. 
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A.  W.  Sindllnger,  pro  ae.  W.  W.  White, 
tor  appellee. 

Per  Curiam.  It  appears  from  the  rec- 
ord In  this  cafee  that  JudRment  was  ren- 
dered and  entered  of  record  on  the  19th 
day  of  June,  1H91,  at  the  May  term  of  the 
county  court  of  Arapahoe  county;  that 
thereafter,  and  on  the  same  day,  defend- 
ant prayed  an  appeal  to  the  district  court 
of  Arapahoe  county,  which  was  allowed, 
on  condition  of  filing  bond;  that  on  the 
7th  day  of  July,  A.  D.  1891,— the  same  be- 
inis  one  of  the  regular  days  of  the  July 
term, — defendant  filed  a  motion  for  an  ap- 
peal to  this  court,  which  motion  was 
granted;  that  ou  the  11  tb  day  of  July  the 
time  for  filing  the  bond  and  perfestlni;  the 
appeal  was  extended  oue  weelc,  and  on 
the  17th  day  of  July,  1891,  said  bond  was 
filed.  The  appellee  movet<  to  dismiss  the 
appeal,  and  allcKes  as  a  ground  for  said 
motion  that  the  appeal  was  not  prayed 
for  within  five  days  after  judgment  was 
rendered  In  the  court  below,  as  required  by 
law.  This  motion  will  have  to  be  al- 
lowed. This  appeal  is  prosecuted  under 
section  10  of  the  (^ode,  entitled  "An  act  to 
provide  a  Code  of  Procedure  in  civil  actions 
for  courts  of  record,"  etc.,  (Sess.  Laws 
1889.  p.  71.)  which  provides  that  appeals  to 
the  supreme  court  from  the  district,  coun- 
ty, and  superior  courts  shall  he  allowed  In 
all  cases  where  the  judgment  of  the  court 
appealed  from  shall  be  final,  provided  such 
appeal  he  prayed  forwithln  (ivedays  after 
the  time  of  rendt-ring  the  juilgment  or  de- 
cr2e.  In  Dusing  v.  Nelson,  6  Colo.  39,  the 
supreme  court  of  this  state.  In  construing 
a  similar  statute,  determined  that  under 
the  statute  an  appeal  to  the  supremecourt 
innst  be  prayed  within  three  days  after 
the  time  of  rendering  judgment  or  enter- 
ing the  decree.  The  pentiency  of  a  motion 
to  vacate  the  judgment  and  for  a  new 
trial  does  not  relieve  the  party  from  tlie 
statutory  requirement.  A  similar  conclu- 
sion was  reached  in  WiUoughby  v.  George, 
5  Colo.  80.  These  cases  are  conclusive  up- 
on ns,  and  the  api)eal  must  be  dismissed. 


1  Colo-A.  297  

Clbme.vt  v.  Major, 
(Court  of  AppcaU  of  Colorado.    Feb.  8, 1893.) 

Mauciocs  Pbosecutios— Phobablk  Cause— Evi- 
dence. 
Aa  agent  of  plain ti  IT  authorized  to  sell  his 
land  on  certain  terms  made  a  contract  to  sell  to 
defendant,  who  had  knowledge  of  the  instruc- 
tions of  plaintiff  to  the  agent  The  contract  was 
not  within  the  agent's  authority.  Afterwards 
plaintiff  refused  to  malce  the  deal,  and,  to  pre- 
vent defendant  from  grantinfr  any  rights  under 
the  contract,  made  and  recorded  a  voluntary  con- 
veyance to  a  friend  at  a  distance,  who  had  no 
knowledge  of  the  conveyance.  Defendant  had 
notice  of  this  conveyance,  and  that  the  grantee 
lived  at  such  a  distance  that  it  could  not  have 
beendelivered.  Defendant  then  instituted  against 
plaintiff  a  prosecution  under  the  statute  making 
it  unlawful  for  the  owner  to  convey  to  another, 
for  **a  valuable  consideration,"  land  which  he 
has  previously  agreed  to  sell  and  convey.  Plain- 
tiff was  acquitted,  and  sued  defendant  for  mali- 
cious prosecution.  Held,  that  there  was  suffi- 
cient evidence  of  want  of  probable  cause  to  go  to 
the  jury,  and  it  was  error  to  grant  a  nonsuit 

Appeal  from    district  court,  Arapahoe 
coanty ;  J.  A.  Bkmti.gy,  Judge. 


Action  by  Charles  F.  Clement  against 
James  S.  Major  for  malicious  prosecu- 
tion. The  court  granted  a  nonsuit,  and 
plaintiff  appeals.     Reversed. 

F.  A.  Williams,  for  appellant.  Wm.  T. 
Rogera,  for  appellee. 

BissBLL,  J.  This  was  an  action  brought 
by  the  appellant  in  February.  1890.  to  re- 
cover damages  for  his  arrest  and  impris- 
onment on  criminal  proceedings  alleged  to 
have  been  instigated  against  him  by 
Major.  They  were  initiated  by  a  com- 
plaint sworu  to  by  the  defendant,  and 
filed  with  a  justice.  It  was  contended 
that  in  Instituting  and  carr.ving  on  this 
proceeding  the  defendant  acted  maliciously 
and  without  probable  cause.  The  cause 
came  on  for  trial  before  a  jury,  and  upon 
the  conclusion  ol  the  plalntiU's  testimonj' 
he  was  nonsuited.  It  Is  this  error  which 
furnishes  the  basis  of  the  present  appeal. 
The  nature  of  the  action,  and  the  ruling 
of  the  court  upon  the  motion  for  a  non- 
suit, raised  but  one  question  entitled  to 
consideration,  and  that  was  as  to  the  ex- 
istence of  probable  cause.  A  statement  of 
theevidencein  this  respect  is  essential  to  a 
clear  understanding  of  the  case.  It  ap- 
peared that  in  the  spring  ol  1889  one  Betts 
and  the  defendant  Major  were  occupants 
of  the  same  oSlce  in  Denver,  and  in  some 
way  had  learned  that  Clement  was  the 
owner  of  certain  property  located  In  the 
city  of  Denver.  It  would  appear  that 
Major  was  desirous  of  obtaining  an  op- 
tion on  this  property,  and  that  at  his  re- 
quest Betts  wrote  a  letter  to  Clement, 
Which  substantially  stated  tliat  he  had  a 
purchaser  for  the  two  lots  at  a  price 
named,  payable  partly  in  cash,  and  the 
balance  in  one  and  two  years,  at  8%  inter- 
est, secured  by  a  trust-deed  on  the  prop- 
erty. The  vendor  was  to  give  a  good  title 
and  to  furnish  an  abstract.  The  letter 
directed  Clement  to  telegraph  Betts  at 
once  If  he  would  accept  the  proposition, 
and  concluded:  "I  will  close  us  your 
agent,  and  make  out  papers  and  forward 
to  you  for  signature.  The  money  will  be 
ready  before  the  papers  are  made.  Wire 
me  to  ask  950  ou  deposit."  This  letter 
was  signed  bv  Betts.  Clement  telecrunhed, 
"Accept,  it  850  forfeiture  is  paid."  It  la 
clear  from  the  testimonj'  that  of  this  let- 
ter and  dispatch  Major  had  full  knowl- 
edge, the  letter  being  probably  written  at 
bis  suggestion.  The  dispatch  was  shown 
him.  and  ou  the  day  of  its  receipt  Betts. 
as  the  agent  of  Clement,  undertook  to  en- 
ter into  a  written  contract  with  Major  to 
sell  hira  the  property  at  the  price  named 
in  his  original  letter,  with  payments  ac- 
cording to  its  specification,  save  that 
there  was  no  provision  in  the  contract 
that  the  deferred  payments  were  to  be  se- 
cured by  a  trust-deed  upon  the  property. 
It  provided  for  a  warranty  deed  by  the 
1st  day  of  June,  1889,  and  made  provision 
that  the  9300  might  be  tendered  or  paid  at 
that  date.  It  likewise  contained  a  pro- 
vision that  the  contract  should  be  void, 
and  both  parties  released,  and  the  f50 
held  as  liquidated  damages,  if  the f 300  was 
notpaidat  thedatenamed.  Tbiscontract 
was  signed,  "Charles  W.  Betts,  Agent 
for  C. F.  Clement."    Subsequently,  and  ia 


Digitized  by 


Google 


20 


PACIFIC  BEFOBT£B,yoL.  29. 


(CoIOb 


tbe  execDtlon  of  ttala  optlun,  Betts  pre- 
pared u  deed  for  tbe  lota  to  one  Innman, 
and  sent  It  to  Clement  for  ezecntion.  It 
was  executed  and  aeknowledirod  by 
Clement  at  Aspen  on  the  SOtb  of  May,  and 
returned  tu  betts,  with  InBtructions  not 
to  deliver  It  until  some  arranKement  was 
made  whereby  tbe  parties  purchasing 
■huuld  eltber  take  up  a  matured  and  nut- 
standing  Incumbrance  on  the  property,  or 
provide  for  It  In  this  deal.  This  condition 
led  to  a  failure  to  complete  the  sale  on  the 
day  named  In  the  agreemput.  Afterwarda 
Clement  came  to  Denver,  and  entered  Into 
somewhat  extended  negotiations  with 
the  parties.  Major  refused  to  carry  out 
tbe  deal  on  those  terms,  unless  Clement 
would  submit  to  a  very  considerable  dla- 
rount  from  the  money  to  be  paid.  This 
be  declined  to  do.  So  far  as  can  be  gath- 
ered from  therecord.tbe  dispute  developed 
a  good  deal  of  bad  blood  between  tbe  par- 
ties. Major  insisted  upon  his  deed,  re- 
gardless of  the  Incumbrance,  put  bis  op- 
tion upon  record  on  the  22d  of  June,  and 
evidently  Impressed  Clement  with  tbe  Idea 
that  be  intended,  in  any  event,  to  enforce 
that  contract  as  against  blm.  Clement, 
apparently  being  unfamiliar  with  business 
ways  and  methods,  and  fearing  lest  be 
should  loae  his  property,  made  a  volun- 
tary deed  to  F.  M.  Binney,  of  Amesbury, 
Mass.,  and  put  it  on  record  himself,  think- 
ing, evidently,  that  If  tbe  property  was 
thus  deeded  be  could  not  lose  it  through 
any  action  which  might  be  taken  by 
Major.  It  appeared  in  testimony  that 
this  deed  was  without  any  consideration, 
and  that  its  execution  and  record  were 
unknown  to  the  grantee,  who  was  a  lady 
and  a  friend  of  Clement,  residing  in  Ames- 
bury.  Shortly  after  this  deed  got  upon 
record,  Major  filed  a  complaint,  under  the 
statute,  charging  Clement  with  having 
conveyed  to  another  person,  for  a  valu- 
able conoideratlon,  property  which  be  bad 
previously  agreed  to  sell  and  convey. 
These  proceedings  culminated  in  Clement's 
Indictment  by  the  grand  jury.  The  In- 
dictment contained  a  half  dozen  counts, 
charging  him  with  having  sold,  conveyed, 
agreed  to  convey,  and  theretifter  sold, 
conveyed,  and  agreed  to  convey, for  a  v.<il- 
uable  consideration,  the  same  and  identic- 
al property.  He  was  tried  before  a  Jury, 
and  promptly  nctiuitted,  the  jury  not 
leaving  their  seats.  On  tbe  trial  of  the 
present  suit  the  plnintiff  proved  the  con- 
tract under  which  Major  claimed  his  right, 
and  that  the  deed  to  Binney  was  known 
by  Major  to  have  been  a  voluntary  deed, 
executed  without  consideration.  The 
naked  qucBtlon,  therefore.  Is,  though  It 
has  a  double  aspect,  whether  the  court 
erred  in  sranting  the  motion,  and  whether 
tbere  was  enough  proven  by  the  plaintiff 
to  entitle  the  jury  to  find  a  verdict  in  his 
favor,  providing  they  found  the  facts  In 
accordance  with  his  testimony. 

A  nonsuit  should  never  be  granted  un- 
less a  verdict,  upon  the  whole  proof, 
would  be  set  aside  as  against  evidence. 
Tbe  cases  upon  this  subject  express  the 
same  principle  In  different  forms  and  In 
different  ways,  but  the  result  in  them  all 
Is  precisely  the  same.  Carl  v.  Ayers,  53 
N.  Y.  14;  Thorn paon  v.  Lumley,  60  How. 


Pr.  105;  Clemence  v.  City  of  Auburn,  66 
N.  T.  334;  Johnston  t.  Hamburger,  13  Wis. 
ITS. 

Tbe  next  element  in  tbe  inquiry  la  aa  to 
the  existence  or  non-existence  of  probable 
cause  for  Major  to  believe  that  Clement 
hud  been  gnllty  of  the  crime  defined  by  the 
statute.  "Probable  cause, "aa  a  phrase, 
has  been  aa  often  interpreted  aa  any  other 
term  of  description  in  use  In  tbe  law.  Tbe 
authorities  are  barmoniona  upon  the  sub- 
ject, and,  in  general.  It  la  "sneh  a  state  of 
tacts  and  circumstances  aa  wonld  lead  a 
man  of  ordinary  caution  and  prudence  and 
good  conscience,  impartially,  reasonably, 
and  without  prejudice,  upon  the  (acta 
within  his  knowledge,  to  believe  that  tbe 
person  accused  is  guilty."  Heyne  v. Blair, 
62  N.  T.  IS);  HaU  v.  Suydam,  6  Barb.  83; 
Carl  V.  Ayres,  aupra;  Galloway  v.  Stew- 
art, 49  Ind.  156.  In  the  light  of  this  almple 
principle,  It  is  very  evident  that  the  court 
erred  In  withdrawing  the  case  from  the 
consideration  of  tbe  Jury.  It  la  wholly 
unnecessary  to  consider  the  force  and 
effect  of  the  original  letter  by  Betts,  and 
Clement's  telegraphic  response  with  refer- 
ence to  the  contractual  features  presented 
by  that  correspondence.  It  Is  doubtful, 
at  best,  whether  a  contract  could  be  de- 
rived from  them  which  would  be  binding 
upon  Clement,  viewed  In  the  light  of  the 
circumstances  out  of  which  the  letter 
sprung  and  tbe  relation  which  tbe  agent 
bore  to  Major.  But  this  need  not  be  de- 
termined, since  whatever  right  Major 
claimed,  and  that  which  he  was  seeking  to 
enforce,  grew  out  of  the  option  or  contract 
which  be  procured  from  Betts.  It  is  very 
clear  that  that  was  not  an  enforceable 
contract  to  convey  real  property,  as 
against  Clement  or  in  Major's  favor.  In 
the  first  place,  tbe  contract  was  not  In 
terms  according  to  the  letter  which  Betta 
aent,  and  which  Clement  accepted  by  wire, 
since  it  failed  to  provldefor  any  security  for 
the  unpaid  purchase  money,  which  certain- 
ly must  be  taken  as  a  very  substantial  part 
of  a  contract  of  that  description.  On  thla 
ground  alune.  It  must  be  held  that  Betts 
was  without  authority  to  execute  the 
contract  which  he  did,  and  that  Major  ia 
charged  with  full  knowledge  of  the  limita- 
tion upon  the  agent's  powers  expressed  In 
the  terms  of  the  tirlgloal  letter.  The 
agreement  further  provided  fora  warranty 
deed  which  was  not  authorized  by  the 
letter  of  Instructions.  A  stronger  reason 
than  both,  however,  la  to  be  found  In  the 
statute  of  18^7,  p.  274,  wherein  it  la  provid- 
ed that,  to  entitle  an  agent  to  execute  a 
contract  concerning  real  property,  be 
must  be  thereunto  lawfully  autboriced  la 
writing.  There  is  no  pretense  that  any 
such  authority  existed.  Tbe  contract  un- 
der which  Mnlor  claimed  was  absolutely 
void  and  Ineffectual  for  tbe  purpose  of 
granting  an  option  or  binding  Clement  to 
convey.  There  is  thus  wanting  in  Major'e 
contention  evidence  of  a  valid  contract, 
which,  under  the  circumstancea  of  the 
present  :ase,  must  be  proven  as  one  of  the 
elements  of  tbe  oHense,  under  the  statute. 
On  the  other  hand,  according  to  the  case 
as  made  by  the  record,  Major  had  no  prol>- 
able  cause  to  believe  that  Clement.  subs<v 
quent  to  the  execution  of  tbe  contract  uii« 
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der  which  he  claimed,  had  madp  coovey- 
anc«  for  a  valuable  uoiiHlileration.  He 
waa  told  that  the  deed  waa  made  to  Bln- 
ney,  who  lived  In  MafwacbuaettB,  and 
muat  hare  been  advlaed  trum  that  circnm- 
atance  that  the  de«Hl  had  never  been  deliv- 
ered to  the  grantee  prior  to  Its  record. 
He  waa  told  that  the  deed  whs  executed 
withnnt  any  consideration,  and  to  protect 
the  title  agaiDBt  the  Major  option.  The 
atatnte  reqnirea  that,  in  order  to  cnnstl. 
tute  the  crime  of  which  Major  accused  the 
plalntilf.  tbeau^jseqnent  deed  or  contract 
filiall  be  for  a  valuable  conaideration. 
K.iice  Major,  as  the  case  atood  on  the  mo> 
tion,  had  knowledge  that  the  deed  was 
not  thuH  executed.  It  was  for  the  Jury  to 
de<*ide  whether  he  had  probable  cause  to 
bc'iieye  that  a  crime  bad  been  committed 
under  the  statute.  It  the  Jury  should  find 
that  the  deed  was  executed  without  con- 
sideration, to  his  knowledge,  hecould  not, 
under  the  law,  Justify  his  subsequent  ac- 
tion, and,  unexplained.  It  would  properly 
•object  blm  to  an  action  for  damages. 
The  record  very  clearly  discloses  the  fact 
that  this  was  an  attempt  by  Major  to 
force  the  appellant  Into  making  a  convey- 
ance of  the  property  according  to  the 
<-'>ndltionsof  the  Betts  contract,  and  npon 
the  conalderatlon  which  be  was  willing  to 
pay.  It  was  plainly  and  palpably  a  re- 
sort to  the  use  ana  abuse  of  the  criminal 
process  to  secure  for  the  complainant  the 
enforcement  of  a  simple  contract  The 
Jury  would  have  been  entitled  to  find  a 
verdict  against  appellee,  and  the  conrt 
wonld  not  have  been  justified  in  setting  it 
aside  as  against  the  law,  and  without 
evidence  to  support  it.  Under  these  cir- 
cumstances, tlie  motion  for  a  nonsuit 
Hhoaid  not  have  been  granted,  and  for  the 
error  of  tiie  court  in  this  particular  the 
cause  Is  reversed  and  remanded. 

1  Co)o.A.  323  

Patrick  Kgo  Sandstonr  Co.  et  a/.t.Sko- 

MAN. 

(Court  of  AppetUs  of  CoUyrado.    Feb.  8, 1893.) 

Triii. — Amesdme;«t  of  Verdict— Isstructioss — 
Appeal — Rbview. 

1.  The  mere  fact  that  the  charf^e  of  the  conrt 
was  technically  faaliyin  defining  preponderance 
of  proof  is  not  ground  for  reversing  the  judg- 
ment if  the  jury  were  not  misled,  or  if  the  case 
as  a  whole  was  fairly  presented  to  them,  and 
especially  if  their  verdict  is  obviously  correct. 

2.  Where  the  instructions  to  the  jury  were  in 
the  nature  of  a  general  charpe,  assignments  of 
error  thereon  will  not  be  considered  on  appeal  if 
the  record  shows  that  objections  and  exceptions 
thereto,  pointing  out  the  particular  errors,  were 
not  reserved  before  the  trial  court. 

3.  An  instruction  which  assumes  that  certain 
facts  have  been  established,  and  requires  the 
court  to  instruct  thereon,  instead  uf  on  the  gen- 
eral issues  as  presented  at  the  trial,  is  properly 
refused. 

4.  The  refusal  to  give  an  instruction  is  no 
ground  for  reversal  where  it  was  practically 
Kiven  by  the  court  in  its  general  charge. 

5.  Even  if  it  were  error,  after  having  dis- 
charged the  jury,  to  send  them  back  to  amend 
their  verdict  by  reducing  it  to  the  amount  claimed 
by  plaintiff,  the  error  would  be  harmless,  as 
plaintitC  coald,  either  in  the  court  below  or  the 
supreme  court,  remit  the  amount  of  the  verdict 
in  excess  of  his  claim. 

0.  Where  the  jury  by  mistake  bring  in  a  ver- 
dict in  excess  of  the  amount  asked  by  plaintiff, 
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the  court  may,  at  plaintiff's  racgestlon,  even 
after  he  has  said  to  the  jury  that  they  are  dis- 
charged, send  them  back  to  amend  tbe  verdict 
by  reducing  it  to  the  proper  amounL 

7.  An  error  will  not  be  considered  in  the 
supreme  court  unless  it  is  assigned  as  error. 

8.  Where  assignments  of  error  in  the  admis- 
sion 01  evidenoe  are  not  discussed  by  appellants 
tbey  will  be  treated  aa  abanaoned. 

Appeal  from  Arapahoe  county  court; 
Geouor  W.  Miller,  Judge. 

Action  by  William  Kkomnn  agatust  the 
Patrick  Ked  Baudstone  Company  and 
others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Robert  W.  Bonynge  and  Edwd.  T.  Pat- 
rick, for  appellants. 


BicHMOND,  P.  J.  This  was  an  action 
brought  by  William  Skoman  against  the 
Patrick  Bed  Sandstone  Company  and 
others  to  recover  for  the  value  of  stone  de- 
livered by  him  to  the  defendants  as  per 
contract  between  them.  Trial  was  bad 
to  a  jury,  and  verdict  rendered  against  d»- 
fendants  for  the  sum  of  %Wi,  to  reverse 
which  this  appeal  Is  prosecuted. 

Several  errors  are  assigned.  The  first  Is 
addressed  to  the  error  of  the  conrt  in  its 
Instructions,  and  its  failure  to  give  In- 
Btmctlons  asked  by  defendants.  The  con- 
tention of  appellants  is  that  the  court 
failed  to  instruct  the  Jury  that  the  plain- 
tiff must  establish  his  right  to  recover  by 
a  preponderance  of  proof,  and  In  this  con- 
nection should  have  particularly  instruct- 
ed them  111  regard  to  the  measurement  of 
the  stone,  npon  which  there  was  contra- 
dictory testimony.  We  do  not  think  that 
the  position  is  well  taken.  The  court  cer- 
tainly Instructed  the  Jury  npon  the  general 
Issues,  and  called  their  attention  directly 
to  the  fact  that  it  was  the  duty  of  the 
plaintiff  to  prove  his  cause  of  action  by  a 
preponderance  of  evidence.  It  may  t>e  true 
that  the  court's  instruction  was  technical- 
ly erroneous  or  faulty  in  this-  in  giving 
the  definition  of  what  was  meant  by  "pre- 
ponderance of  proof.**  But  this,  of  itself, 
is  not  Hufllcient  to  work  a  reversal  nf  the 
judgment  If  the  Jury  were  not  misled,  or 
if.  as  a  whole,  the  case  was  fairly  present- 
ed to  them,  especially  if  their  verdict  is  ob- 
viously correct.  Davis  v.  Brown,  67  Mo. 
S1.3.  If  the  objectionable  part  ot  the  In- 
struction was  merely  superfluous,  and  not 
calculated  to  mislead,  the  judgment  will 
not  be  reversed  because  of  the  giving  of  It. 
Bowling  V.  Krug,  55  Mo.  446.  And  we  are 
not  prepared  to  admit  that  the  language 
ot  the  court  was  calculated  to  mislead  the 
Jury.  While  it  is  technically  incorrect,  and 
not  in  strict  keeping  witb  tlie  language  of 
the  books,  we  do  not  tbluk  it  was  such  a 
departure  from  tho  rule  laid  down  os  to 
warrant  us  in  saying  that  the  Jury  could 
have  failed  to  understand  the  meaning  of 
the  court.  But,  if  this  were  not  so,  we 
would  not  be  warranted  in  reversing  the 
judgment  on  this  ground,  because  the  rec- 
ord shows  that  the  charge  of  the  court  to 
the  jury  was  a  general  charge,  and  that 
otijections  were  not  made,  nor  exceptions 
thereto  reserved,  before  the  trial  court,  In 
such  a  manner  as  to  be  available  on  this 
review,  according  to  the  well-settled  prin- 
ciples of  the  supreme  court  of  this  state. 
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McFeters  r.  Pieraon,  15  Colo.  202,  24  Pnc. 
Sep.  1076,  and  casea  cited.  BesideH.  it  ia 
not  assigned  as  error.  The  first  instruc- 
tion aslted  by  tlie  defendants,  reiatire  to 
the  measurement  ol  the  stone,  tlie  court 
was  warranted  in  refusing,  because  ttie 
instruction  assumed  that  certain factshad 
been  established,  and  required  the  court 
to  instruct  upon  one  or  more  facts,  in- 
stead of  upon  the  general  issues  as  pre- 
sented at  the  triai.  Bowling  V  Krug,  su- 
pra. The  second  Instuction  aslied  was 
practically  given  by  the  court  in  its  gen- 
eral charge. 

The  next  error  assigned  is  that  the  court 
erred  in  allowing  the  Jury  to  amend  their 
verdict.  It  appears  from  the  record  that 
the  jury  returned  a  verdict  lor  plaintiff 
and  against  defendants  fortbesum  off 2S0, 
and  upon  receipt  ol  the  verdict  the  court 
remarked:  "Gentlemen  of  the  jury,  you 
are  discharged  from  the  further  considera- 
tion of  this  case."  That  immediately 
thereupon  the  plaintiff's  attorney  arose, 
and  stated  that  the  verdict  was  in  exccHs 
of  bis  claim,  and  asked  that  the  jnry  be 
allowed  torotlre,  and  amend  their  verdict. 
To  this  the  defendants' attorney  objected; 
but  nevertheless  the  court  granted  the  re- 
quest, and  stated  "that  they  could  not 
find  a  verdict  for  the  plaintiff  for  more 
than  the  amount  claimed  by  him. "  There- 
after the  jury  returncti  a  verdict  for  J230, 
upon  which  judgment  was  entered.  The 
contention  of  appellants  is  that,  the  court 
having  discharged  the  Jury  from  further 
consideration  of  the  case,  it  was  illegal 
and  improper  to  recall  them  and  allow 
them  to  amend  their  verdict.  We  might, 
for  the  purposeri  of  the  argument,  concede 
that  this  was  error,  but  neverthelss  it  was 
a  harmlens  error,  for  the  reason  that  it 
was  within  the  power  of  the  plaintiff  to 
remit  tbe  amount  of  the  verdict  In  excess 
of  hisclaim,  and  of  the  court  to  enter  judg- 
ment for  the  sum  of  $280.  Indeed,  that 
course  could  have  been  pursued  by  him  in 
this  court  had  the  judgment  been  rendered 
upon  the  verdict  for  the  entire  amount. 
The  contention  of  appellants  is  not  sup- 
ported by  the  authorities.  The  verdict  in 
this  case  bad  not  been  recorded ;  and, 
while  it  is  true  that  tbe  court  remarlced 
that  the  jury  were  discharged,  this  did  not 
deprive  the  court  ol  the  right  of  with- 
drawing tbe  remarls,  and  directing  tlie 
jury  to  return  a  verdict  in  conformity 
with  the  evidence  and  the  claim  of  plain- 
tiff. The  adjudged  cases  show  that  from 
a  very  early  period  the  courts  have  freely 
exercised  the  power  of  amending  verdicts 
so  as  to  correct  manifest  errors,  both  of 
form  and  substance.  Such  amendments 
may  be  made  from  tbe  judge's  notes  of  the 
evidence,  or  from  any  other  evidence 
equally  clear  and  satisfactory  which  may 
be  submitted  to  the  consideration  of  tbe 
court.  A  limitation  of  the  rule  is  that  the 
amendment  must  in  ail  cases  be  such  as 
to  make  the  verdict  conform  to  the  real 
intention  of  the  jury.  In  this  case  there 
was  an  honest  mistake  on  the  part  of  the 
jury,  and  the  correction  was  not  an  im- 
peachment of  the  verdict  in  any  sense. 
Burllngame  v.  Railroad  Co.,  23  Fed.  Rep. 
706:  Dalrymple  v.  Williams,  «3  N.  Y.  361. 

It  is  claimed  that  tbe  verdict  of  tbe  jury 


in  favor  of  the  plalntiR  and  against  all  of 
the  defendants  was  error,  and  that  the- 
court  erred  in  entering  judgment  against 
all  of  tbe  defendants  upon  tbe  verdict  of 
the  jury.  Wedo  notthink  that  appellants 
are  in  a  position  to  avail  themselves  of  this 
error.  Bruboney  v.  Railroad  Co.,  14  Colo. 
28,  23  Pac.  Rep.  172.  It  Is  not  assigned  as 
en-or  in  this  court.  Kiskadden  v.  .\llen,  7 
Colo.  206,  3  Pac.  Rep.  221 :  Sellar  v.  Clel- 
land,  2  Colo.  534. 

Errors  ol  thecourtin  admitting  evidence 
over  the  objections  of  defendants  are  nut 
discusseil  by  appellants,  and  we  are  there- 
fore warranted  in  treating  them  as  aban- 
doned. We  see  no  error  in  the  record  that 
warrants  a  reversal  of  the  judgment. 

The  judgment  must  be  affirmed. 
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Milton  v.  Denvkr  ft  B.  G.  R.  Co. 

(Court  of  Appeals  of  Colorado.    Feb.  8, 1898.) 

Cabbibrs— Injcbt  to  (Joods— Motioh  »ob  NoiT- 

BUIT. 

1.  There  was  ship(>ecl  to  plaintiff  nursery 
stock,  which  reached  his  station,  on  defendant's 
road,  November  23,  1886,  In  good  condition;  but 
defendant  refused  to  deliver  it  until  $608,  freight 
charges,  were  paid.  Plaintiff  producud  the  bill 
of  lading  issued  by  the  company  on  whose  road 
the  stock  was  first  shipped,  and  which  provided 
for  a  through  charge  of  $496.  On  November  26tti 
be  again  demanded  possession,  and  then  tendered 
the  $49e,  which  was  accepted:  but  be  did  not 
take  the  stock  from  the  cars  until  the  29th,  when 
it  was  found  to  be  frozen.  There  was  evidence 
tending  to  show  that  the  stock  was  frozen  be- 
tween the  S3d  and  26th.  Held,  in  an  action  for 
the  damage  to  the  stock,  that  plaintiff  was  enti- 
tled to  have  the  case  go  to  the  Jury. 

S.  A  motion  for  a  nonsuit  may  1>e  made  ore 
tentis. 

Error  to  district  court.  La  Plata  coun- 
ty; ClCARLKS  D.  Hayt,  Judge. 

Action  t>y  William  E.  Milton  against  the 
Denver  &  Rio  Grande  Railroad  Company 
to  recover  for  the  loss  of  nursery  stock 
frozen  while  in  defendant's  possession. 
Judgment  for  defendant  on  nonsuit. 
Plaintiff  brings  error.     Reversed. 

Russell  &  McCloskcy,  tor  plain  tiff  in  error. 
Wokott  &  Vaile  and  Henry  F.  May,  for 
defendant  in  error. 

BissELL.,  J.  Tbe  liability  of  a  common 
carrier  for  the  safe  and  reasonably  expedi- 
tious transportation  of  goods  intrusted 
to  his  care  has  been  established  by  a  con- 
tinuous and  practically  unbroken  series 
of  authorities.  The  reduction  in  the 
charges  for  the  carriage  of  freight  which 
lias  resulted  from  the  enormous  competi- 
tion between  carriers,  and  the  unprece- 
dented extension  of  the  railroad  system 
throughout  the  western  country,  has  led 
to  repeated  assaults  upon  tbe  principle, 
and  many  attempts  to  escape  from  its 
force  by  the  preparation  of  long  and  elab- 
orate contracts  between  the  carrier  and 
the  consignor  and  the  consignee.  A  con- 
tract was  executed  in  this  case  between 
the  consignor  and  tbe  receiving  railroad 
company,  which,  by  its  terms,  If  it  were 
an  independent  obligation,  would  have 
absolved  all  lines  upon  which  the  freight 
might  go  for  damages  sustained  from  any 
other  cause  than  derailment  and  collision. 
We  are  relieved,  however,  from  any  con-  . 
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sideration  of  tbln  contract,  or  any  speca- 
latSon  as  to  whnt  the  liability  is  ur  ought 
to  be,  aluce  this  matter  has  been  set  at 
rest  by  antecedent  adjudlcatlonB  in  this 
state.  Whatever  the  contract  may  be. 
it  is  linpoaslble  for  the  carrier,  by  bis 
agreement,  to  escape  responBlblHty  tor 
any  loss  which  may  result  from  Ms  negll- 
gence  or  the  malleasance  of  his  employee. 
Transportation  Co.  v.  Corntorth,  3  Colo. 
MO;  Carr  v.  Scbafer,  15  Colo.  48,  34  Pac. 
Rep.  873.  This  element  of  difBcnlty  Is 
therefore  eliminated  from  the  case. 

It  appears  from  the  record  that  early  in 
November,  1886,  Ei wanger  &  Barry  shipped 
a  lot  of  nursery  stock  to  Milton,  the  plain- 
tiff in  error,  over  the  New  York  Central  & 
Hudson  River  road.  Over  that  and  con- 
necting lines  the  Htock  reached  Denver  on 
the  12th  of  that  month,  and,  according  to 
the  system  prevailing  between  the  con- 
necting roads,  was  delivered  to  the  defend- 
ant in  error,  the  Denver  &  Rio  Grande 
Railroad  Company,  on  what  is  called  the 
"receiving  track,"  designated  for  this  pur- 
pose. The  stock  remained  in  Denver,  In 
the  custody  of  the  Denver  &  Rio  Grande 
Company,  for  a  very  considerable  time, 
reaching  Durango  on  the  noon  of  the  23d 
of  November.  The  delay  is  unexplained. 
Nor  can  it  be  ascertained  on  what  day  the 
freight  was  forwarded  to  Durango:  the 
record  simply  showing  that  it  could  not 
bave  been  shipped  prior  to  the  17th  or 
18th.  When  the  goods  reached  Denver, 
and  were  delivered  to  the  Rio  Grande 
Company,  their  agent  In  Durango  was 
notified ;  and  he  was  directed  to  see  that 
9608  was  deposited  for  the  freight  claimed 
to  be  due  on  material.  The  demand  for 
this  sum  led  to  the  production  of  a  bill  of 
lading  issued  by  the  New  York  Central  & 
Hudson  River  Company  whit-b  provided 
for  a  through  freight  rate  of  9248  per  lUO, 
which  at  the  speclBed  weight  would  make 
the  sum  due  f4ii6.  This  contention  on  the 
part  of  Milton  led  to  telegraphic  commu- 
nication between  the  agent  at  Durango 
and  the  general  agent  of  the  company  in 
Denver.  Subsequently  the  Durango  agent 
notified  Milton  that  the  freight  "racket" 
-was  ail  right,  and  the  matter  dispomd  of. 
For  some  reason,  however,  when  the 
freight  was  forwarded  to  Durango,  there 
bad  been  no  correction  of  the  bill  of  lad- 
ing; and  the  freight  arrived  subject  to  the 
collection  of  f608,  in  place  of  the  agrreed 
rate  of  f496.  On  the  afternoon  of  the  23d, 
wiilcb  was  the  day  of  the  arrival,  the 
agent  and  the  consignee  verified  the 
amonnt  of  the  shipment  by  counting  the 
number  of  boxes,  and  opened  one  box  for 
the  pnrpose  of  learning  its  condition. 
There  seeineil  to  be  but  little  if  any  frost 
In  the  package,  and  the  stuff  was  appar- 
ently in  good  condition.  At  any  rate,  from 
the  evidence  upon  that  subject,  the  jury 
would  bave  been  entitled  to  find,  in  the 
absence  of  adverse  proof,  that  on  the  day 
of  arrival  the  freieht  had  been  uninjured 
by  the  weather.  Milton  insisted  upon  the 
delivery  of  his  goods,  and  that  the  demand 
of  $608  was  wrong,  according  to  the  bill 
of  lading  under  which  the  goods  were 
ablppod,  and  that  the  Rio  Grande  Compa- 
ny was  bound  by  the  rate  agreed  upon  by 
tho  connecting  shipper  from  whom,  in  due 


course,  that  company  had  received  It.  Ab 
will  appear  subsequently,  the  Rio  Grande 
Company  acknowledged  tbe  obligation 
and  force  of  that  contract  of  shipment. 
From  the  terms  of  the  hill  of  lading,  and 
the  subsequent  course  of  tbe  company,  a 
jury  would  have  been  entitled  to  find  that 
tbe  first  carrier  had  authority  to  bind  the 
connecting  lines  by  the  rate  which  it  might 
agree  to  accept  tor  a  continuous  and 
through  carriage.  The  demand  made  by 
the  agent,  and  the  contention  of  Milton  to 
the  contrary,  led  to  along  telegraphic 
correspondence  between  thebead-quarters 
In  Denver  and  thatpoint:  and  the  contro- 
versy ended  in  a  demand  by  Milton  on 
the  26th  of  November,  and  a  tender  of 
tbe  9496,  which  was  due  under  the  bill  of 
lading.  Tbe  money  was  then  accepted, 
and  tbe  goods  were  afterwards  delivered 
to  the  consignee.  When  tbe  goods  were 
received,  it  was  found  that  they  were  sol" 
idly  frozen  together,  and  tbe  stock  ultl- 
mately  proved  nearly  a  total  loss,  it  is 
not  clear  from  the  testimony  as  to  when 
or  bow  the  loss  occurred.  The  weather 
was  shown  to  have  been  exceedingly  cold 
between  tbe  23d  and  26tb,  while  the  goods 
were  held  in  Durango  by  the  railroad  com- 
pany on  their  claim  for  freight,  and  it  was 
in  proof  that  the  iveather  continued  cold 
from  tbe  2(itb  to  tbe  29th.  The  goods 
were  not  taken  out  of  the  cars  by  Miltoa 
until  the  29tb.  The  case  disclosed  an  in- 
quiry by  the  general  agent  in  Denver 
whether  tbe  stock  should  be  shipped  in 
box <:arB  or  refrigerator-cars.  Milton  de- 
clined to  give  any  orders  in  tbe  premises. 
It  does  not  appear  whether  stock  of  this 
descriptiim  could  be  prudently  and  safely 
shipped  at  that  season  of  the  year  in  box- 
cars, or  whether  cars  of  the  other  descrip- 
tion ought  to  have  been  used;  nor  Is  itap- 
parent  whether  there  is  any  difference  in  the 
cost  of  shipment  in  the  two  classes  of  roll- 
ing stock,  nor  whether,  according  to  the 
custom  and  usage  of  carriers  and  shippers, 
the  duty  of  selection  devolved  upon  the 
one  or  the  other  These  suggested  diffi- 
culties make  it  ver.v  apparen  t  that  if  the 
judgment  rested  upon  theverdictof  a  jury, 
which  had  found  tbe  facts  in  favor  of  the 
railroad  company,  there  would  be  no  in- 
terference with  the  verdict.  Upon  the  con- 
clusion of  the  plaintiff's  case  a  motion 
was  made  for  a  nonsuit,  which  was  sus- 
tained, and  judgment  was  entered  for  the 
defendant.  Error  Is  predicated  upon  this 
action,  and.  substantially,  this  is  the  only 
question  entitled  to  l>e  considered. 

Tbe  objection  that  the  motion  was 
made  ore  tenus  Is  groundless.  Under  the 
well-recognized  rules  covering  the  trial  of 
cases,  motions  of  this  description  are  al- 
ways properly  made  in  that  manner,  and 
rest  on  a  simple  suggestion  of  tbe  objec- 
tion that  under  the  proof  or  under  the 
law  tbe  plaintiff  has  no  right  to  recover. 
The  right  and  tbe  power  of  tbe  court  to 
grant  a  motion  of  this  description  Is  con- 
ceded by  all  the  cases.  When  error  ia 
committed  in  this  regard,  it  arises  from 
the  erroneous  exercise  of  the  power. 

The  question  of  error  in  the  present  case 
is  not  free  from  doubt  and  obscurity.  It 
has  been  resolved  with  less  hesitation 
than    would    otherwise    embarrass    the 
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court,  since  the  dispute  will  be  left  to  tbe 
ultimate  consideration  of  a  Jury,  with 
the  aid,  probably,  of  more  accurate  and 
BatiRfftctory  proof  on  both  sides  as  to  tbe 
proxlmatn  cauRe  of  the  loss.  The  record 
may  be  fairly  sn id  to  present  proof  tend- 
in)?  to  show  tiiat  the  Ius8  happened  be- 
tween the  23d  and  26th  of  November, 
while  tbe  freight  was  withheld  from  tbe 
consignee  upon  a  claim  which  the  com- 
pany bad  no  right  to  assert.  Tbe  plain- 
tiff was  entitled  to  a  flurling  as  to  tbe 
light  of  tbe  New  Tork  Central  Bailroad 
Company  to  make  a  through  contract 
rate.  There  was  such  proof  of  an  accept- 
ance of  the  contract  made  by  tbe  original 
carrier  that  the  jary  would,  in  tbe  ab- 
sence of  countervailing  testimony,  be 
warranted  in  finding  tbe  original  carrier 
bad  authority  to  bind  tbe  connecting  line. 
The  bill  ut  lading  was  presented  to  tbe 
agent  of  tbe  company  at  Durango.  This 
showed  the  freight  to  be  guarantied,  and 
to  he  9496.  Evidently,  these  farts  were 
disclosed  to  the  authorities  In  Denver. 
Since  tbe  agent  subsequently  said  that  tbe 
company  would  recugnlce  this  bill  and 
rate,  tbe  ]ury,  without  other  showing, 
would  probably  have  tieen  entitled  to  find 
that  the  railroad  company  were  bound  to 
deliver  the  goods  upon  their  arrival  In 
Durango  without  the  payment  of  freight, 
according  to  tbe  custom  of  carriers,  and 
tbat,  at  least.  It  was  without  right  to  re- 
fuse to  deliver  except  upon  payment  of  a 
different  rate  from  tbat  named  in  the  con- 
tract. Under  tbeue  circumstances  tbe  con- 
signee was  relieved  from  the  obligation  to 
make  a  tender  and  a  demand,  according 
to  tbe  contention  of  counsel.  Tbe  binding 
force  of  this  bill  of  lading,  according  to 
tbe  established  course  of  business  between 
railroad  companies,  could,  of  course,  have 
been  much  more  satisfactorily  ratablished, 
and  doubtless  will  be,  upon  a  subsequent 
trial ;  but,  as  the  case  stood,  the  plaintiff 
was  entitled  to  go  to  tbe  Jury  without 
any  other  proof  of  demand  or  tender. 
The  goods  were  held  by  tbe  agent  In 
Durango  because  they  bad  been  shipped 
under  an  erroneous  bill,  and  not  In  the 
assertion  of  a  valid  claim  for  a  different 
freight  rate.  If  this  mistake  and  negll- 
genre  on  the  part  of  the  company  occa- 
sioned the  delay  between  the  23d  and  26tb, 
and  tbe  goods  were  frozen  during  that 
period,  the  plaintiff  certainly  made  out  a 
priniH  facte  case,  which  entitled  falm  to  a 
verdict,  and  tbe  case  should  not  have 
been  taken  from  tbe  Jury. 

it  is  likewise  Insisted  that  tbe  conrt 
committed  error  in  refuoing  to  quash  cer- 
tain depositions  taken  on  behalf  of  defend- 
ant In  error.  Cross-errors  seem  to  have 
been  assigned  by  defendant  In  error  be- 
cause of  the  action  of  the  court  with  refer- 
ence to  sundry  depositions  taken  by  the 
plaintiff  and  read  upon  trial.  As  the  ques- 
tions are  presented  by  the  arguments  of 
counsel  and  by  the  abstract,  the  action  of 
tbe  conrt  in  the  pi-emises  se^ms  to  have 
been  in  accordance  with  the  law,  and 
there  was  no  error  committed  in  this  re- 
gard. For  the  reason?  stated,  the  Judg- 
ment will  be  reversed,  and  the  cause  sent 
back  for  further  proceedings  In  conformity 
with  this  opinion. 


(Colow 

1  CoIoX  SOS 
McDonald  t.  Hallict. 
(Cmirt  of  AppeaU  <(f  Colorado.    Feb.  8, 1893.) 

PLSAniMO— AlIBtlDMBNT  OP  ANSWBS— FaILUBB  TA 

GivB  Notice. 

1.  Under  Code  18S7,  i  73,  declaring  that  afte> 
demurrer,  and  before  the  trial  of  the  issue  of 
law  therein,  the  pleadings  demurred  to  may  bo 
amended  as  of  course,  and  without  costs,  by  fil- 
ing the  same  as  amended,  and  serving  a  copy 
thereof  on  the  adverse  party,  or  his  attorney, 
within  lU  days,  defendant,  after  his  answer  has 
been  demurred  to,  and  before  any  action  on  tbe 
demurrer,  may  file  an  amended  answer,  without 
the  entry  of  an  order  permitting  It,  upon  serv- 
ing a  copy  thereof,  as  required  by  the  statute. 

a.  If  no  notice  of  the  filing  of  tbe  amended 
answer  is  given  plaintiff  or  his  attorney,  and  k 
trial  is  bad  on  the  same  day  the  amended  answer 
is  filed,  a  Judgment  for  defendant  will  be  sat 
aside  on  plaintiff's  motion. 

Error  to  Bent  county  court;  R.  W. 
HCTCHCRAKT.  Judge. 

Replevin  by  R.  L.  McDonald  Hgainst  P. 
W.  Hallicy.  Judgment  for  defendant. 
Plaintiff  brings  error.    Reversed. 

William  H.  Nash,  for  pluIntlB  in  error. 
Stuart,  .Murray  A  Andrews,  for  defend- 
ant  In  error. 

BissBLL,  J.  By  this  suit  in  replevin,  un- 
der a  claim  of  title  and  ownership,  tlie 
plaintiff  In  error  endeavored  to  recover 
from  tbe  defendant,  Hallicy,  tbe  posses 
slon  or  the  value  of  a  certain  stock  ot 
goods.  The  suit  was  brought  in  April, 
ISXD,  and  the  defendant,  Hallicy,  appeared 
and  answered  on  the  19th  of  .\prU  follow- 
ing. The  answer  was  a  denial,  and  was 
demurred  to  by  the  plaintiff.  Nn  further 
actlim  seems  to  have  been  taken  In  the 
suit  by  either  party  until  Kiowa  county 
was  set  off  from  Bent  as  an  independent 
organisation.  By  the  terms  of  the  act, 
(Sees.  Laws  1889,  p.  223,)  all  suits  pending 
In  the  county  court  of  Bent  county,  where 
tbe  cause  of  action  arose  within  tbe  terri- 
tory set  off,  or  where  tbe  defendant  resid- 
ed in  that  territory  at  the  time  of  tbe  di- 
vision, were  to  be  transferred  to  Kiowa 
county.  After  the  passage  of  the  act, 
and  in  October  of  tbat  year,  defendant,  by 
his  attorney,  filed  a  motion  to  transfer 
this  action  to  the  county  court  of  Kiowa 
county.  It  is  not  ensy  to  determine  the 
basis  of  tbe  court's  action  upon  that  mo- 
tion. It  may  be  premised  here,  for  the 
purposes  of  this  decieiun.  tbat,  according 
to  tbe  stipulation  of  counsel  and  tbe  cer- 
tificate of  tbe  Judge,  the  record  which  is 
sent  up  is  a  complete  transcript  ot  all  tbe 
record  <n  the  case,  and  contains  copies  of 
all  the  papers  filed.  There  was  no  show- 
ing as  to  the  resideni'^e  of  tbe  defendant,  or 
as  to  the  locality  in  which  the  cause  of  ac- 
tion arose,  but  the  order  was  made,  and 
the  cause  transferred  to  tbat  county. 
Upon  tbe  arrival  of  tbe  case  within  that 
Jurisdiction,  and  upon  tbe  18tb  day  of  No- 
veiuber  following,  the  defendant  filed 
what  is  termed  In  the  record  an  amend- 
ment to  his  answer.  The  amendment  set 
up  tbat  tbe  defendant  was  an  officer,  and 
bed  seitcd  tbe  goods  under  certain  writs 
of  attachment  Issued  out  of  divers  courts 
against  one  Qrabam,  and  tbat  the  prop- 
erty bad  been  taken  under  these  writs  as 
Graham's  property,  wbo  was  alleged  to 
be  tbe  owner  ot  It.    No  motion  was  made 
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lor  leave  to  file  this  pleading,  no  leave 
was  granted,  nor  is  there  any  recital  in 
the  amendment  itself  that  it  was  filed  in 
ptirsuance  of  leave  obtained  for  the  pur- 
pose. The  demurrer  was  not  disposed 
of  by  order  of  the  court,  nor  otherwise, 
unless  it  may  be  said  to  have  been 
withdrawn  by  the  course  taken  by  the 
defendant  On  the  day  on  wtiich  this 
amendment  was  filed,  the  cause  was  set 
down  for  trial,  and  tried,  and  judgment 
rendered  for  the  defendant  for  $900.  The 
plaintiff  afterwards  appeared,  and  filed  a 
motion  to  set  aside  the  Jud^ent  on  re- 
cital and  proof  of  these  and  various  other 
irregularities.  The  court  denied  the  mo- 
tion, and  plaintiff  brings  the  case  here 
with  a  record  disclosing  this  state  of  facts. 
The  other  irregularities  apparent  upon 
the  face  of  the  record  are  not  referred  to, 
since  they  are  unessential  to  the  determi- 
nation of  the  controversy. 

It  is  evident  that  the  court  erred  in 
overruling  the  motion  to  set  aside  the 
judgment,  and  that  the  court  was  with- 
out power  to  try  the  case,  and  enter  judg- 
ment, at  the  time  this  action  was  taken. 
"Ilie  filing  of  the  demurrer  raised  an  issue 
of  law  wWch,  in  the  regular  and  ordinary 
course  of  proceedings,  must  of  necessity 
have  been  determined  prior  to  the  trial 
and  rendition  of  judgment.  There  are  but 
two  ways  in  which  that  issue  could  be  dis- 
posed ot—Firat,  either  by  the  filing  of  the 
amendment  to  the  answer  which,  ipso 
facto,  would  dispose  of  it;  or,  second,  by 
tiie  entry  of  an  order  of  the  court  in  the 
premises  which  would  be  a  judicied  deter- 
mination of  the  issue.  So  far  as  we  Itnow, 
the  exact  scope  of  section  73  of  the  Code  of 
1887  *  has  never  been  settled  by  a  decision 
of  the  supreme  court  The  case  which 
more  nearly  decides  it  than  any  other  is 
MaDen  v.  Higenbotham,  10  Colo.  264,  15 
Pac.  Rep.  352.  In  that  case,  however,  the 
learned  commissioners  seem  to  have  divid- 
ed upon  the  proposition  whether  a  defend- 
ant had  power  to  withdraw  his  demurrer 
to  the  complaint  and  file  his  defense  after 
tlie  expiration  of  the  statutory  time  with- 
in which  he  was  permitted  to  answer. 
The  court  were  agreed  upon  the  proposi- 
tion that,  in  order  to  file  his  answer  after 
the  expiration  of  the  statutory  period,  a 
motion  must  be  made  upon  notice  to  the 
other  party.  The  present  case  presents, 
directly,  neither  of  these  features.  Here 
the  defendant  answered  within  the  proper 
period,  and  the  plaintiff  demurred  to  the 
answer.  Tlie  question  presented,  then,  is, 
may  the  defendant  amend  an  answer 
which  has  been  demurred  to  as  a  matter 
of  course,  and  without  the  entry  of  an  or- 
der permitting  it?  We  are  of  the  opinion 
ttiat  this  right  exists  under  that  section, 
subject  only  to  the  service  of  the  notice 
and  a  copy,  as  the  statute  plainly  pro- 
vides. 

The  showing  that  the  attorney  of  record 


>  Code  I8S7,  {  73,  prOTldes  that  after  a  demurrer, 
and  before  the  trial  of  the  Issue  of  law  therein, 
the  pleadings  demurred  to  may  be  amended  as  of 
course,  and  without  costs,  by  flIlnR  the  same  as 
amended,  "and  serving  a  copy  thereof  on  the 
adverse  party,  or  his  rttorney,  within  10  days," 
etc 


had  left  the  state,  and  the  non-residence  of 
the  plaintiff,  in  no  manner  releases  the 
defendant  from  the  duty  of  giving  the 
statutory  notice.  It  is  needless  to  refer 
to  the  power  conferred  upon  the  court  by 
section  372  of  the  Code,  since  this  power  is 
only  a  judicial  one,  smd  the  rights  of  the 
party  to  the  suit  are  to  be  ascertained  by 
the  provisions  of  section  380,  under  which 
the  duty  is  cast  upon  the  defendant  to 
serve  notice  upon  the  cleric  in  case  of  the 
non-residence  of  the  plaintiff,  and  the  alj- 
sence  of  his  attorney  from  the  state.  Un- 
der these  circumstances,  since  the  am«id- 
ment  was  filed  on  the  18th  of  Noveml)er, 
and  the  cause  was  tried  on  the  same  day, 
it  cannot  be  said  that  the  plaintiff  had 
ills  day  in  court;  and  the  sentence  of  the 
court  was  pronounced  without  giving  liim 
an  opportunity  to  be  heard.  Yentzer  v. 
Thayer,  10  Colo.  63,  14  Pac.  Rep.  53.  The 
same  diflSculty  arises  if  it  be  adjudged  that 
the  defendant  was  without  power  to  con- 
fess the  demurrer  and  file  his  amendments, 
because,  under  these  circumstances,  an  or- 
the  issue  of  law  l)ef ore  a  new  issue  of  fact 
could  be  presented  by  an  amendment  to 
der  of  the  court  wais  essential  to  eliminate 
the  answer.  Thome  v.  Ornauer,  8  Colo. 
353,  8  Pac.  Rep.  568;  Mallan  v.  Higenboth- 
am, supra;  Gibson  v.  Smith,  1  Colo.  7; 
Sammis  v.  Oarlc,  17  HI.  398;  Richeson  v. 
Ryan,  15  HL  13.  No  such  order  was  ever 
entered,  and  the  issue  raised  by  the  de- 
murrer was  never  disposed  of  by  the  court. 
The  trial  was  had  under  circumstances 
which  practicEdly  denied  a  hearing  to  the 
defeated  party,  and  the  entry  of  judgment 
against  liim,  under  such  circumstances, 
cannot  be  sustained.  For  these  reasons 
this  case  must  tie  reversed,  with  direc- 
tions to  the  court  below  to  set  aside  the 
judgment,  and  permit  the  plaintiff  to  reply 
to  the  amended  answer  which  has  tieen 
filed,  and  for  such  other  proceedings  as 
may  be  necessary  under  the  law  as  it  is 
here  declared.   Reversed. 

1  Colo.A.  310 


BOAKD   COVSTZ   COM'BS   OP   GuNNlSON   COUW- 
TY  V.   McCORMICK. 

(Court  of  Appeals  of  Colorado.     Feb.  8,  1892.) 

Claims  aqainst  Countiis— Appeal  prom  County 

Commissioners'  Decision. 

Under  Gen.  St.  §  547,  providing  that  "when 
nny  claim  of  any  person  against  the  county  shall 
be  disallowed  in  whole  or  in  part  by  the  board 
of  commissioners,  such  person  may  appeal  from 
the  decision  of  such  board  to  the  district  court  of 
the  same  county,"  no  appeal  lies  where  a  claim 
was  presented  to  the  commissioners,  and  a.  mo- 
tion by  one  of  them  to  allow  it  as  presented  was 
lost,  and  a  subsequent  motion  providing  for  a 
reference  to  the  county  attorney  for  an  examina- 
tion and  report  by  him  was  carried. 

Appeal  from  district  court,  Gunnison 
county;   John  C.  Bell,  Judge. 

Action  by  J.  H.  McCormick  against  the 
board  of  county  commissioners  of  Gunni- 
son county.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Gullett  &  Crump,  for  appellant.  B.  H. 
Wegener,  D.  T.  Sapp,  and  T.  H.  Thomaa, 
for  appellee. 

BissELL,  J.  Some  time  in  1890  the  board 
of    county    commissioners    of    Gunnison 
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county, by  resoUitlon  spread  upon  the  reo> 
ords,  employed  the  appellant,  McCormick. 
and  t>ne  McDuugal  iir  i:lerkB  of  the  district 
and  county  courts,  reHpectively,  to  index 
the  records  ut  those  two  courts  in  that 
county.  Neither  the  validity  of  the  em- 
ployment nor  the  extent  of  the  coropcnna- 
tion  to  which  the  present  appellee  would, 
under  the  resolution,  be  entitled,  are 
matters  involred  in  the  present  appeal. 
It  appears,  however,  that  under  this  reso- 
lution McCormick  Indexed  the  records  ot 
his  court,  and  presented  a  bill  fortbework 
done,  according  to  his  construction  of  its 
terms,  to  the  board  of  county  commis- 
siooers  for  allowance  and  payment.  On 
the  9th  day  of  April,  at  an  adjourned 
meeting  of  the  board,  a  motion  was  made 
by  one  member  that  the  bill  be  allowed  as 
presented.  The  motion  was  lost.  At  the 
same  meeting  it  was  followed  by  another, 
which  substantially  provided  for  a  refer- 
ence of  this  bill  to  the  county  attorney, 
and  an  examination  and  report  by  him 
preliminary  to  further  action  by  the 
board.  Within  30  days  of  these  proceed- 
ings McCormick  attempted  to  take  an  ap- 
peal to  the  district  court,  under  Rectlon 
647  ot  the  General  Statutes,  which  Is: 
"When  anyclniui  of  any  person  agulust 
the  county  shall  be  disallowed,  In  whole 
or  in  part,  by  the  board  of  commlBHioners, 
such  person  may  appeal  from  the  decision 
of  such  board  to  the  dlHtrlct  court  of  the 
same  county,"  etc.  There  is  no  question 
concerning  the  regularity  of  the  appeal, 
or  the  taking  of  the  necessary  statutory 
steps,  if  the  appeal  could  be  taken  at  the 
time  McCormick  attempted  to  prosecute  it. 
It  seems  very  clear  that  no  appeal  lay  at 
that  time  from  theactionthen  taken  by  the 
board.  The statuteevldently contemplates 
final  action  by  the  board  before  the  right  of 
review  by  the  district  court  shall  attach  in 
favor  of  the  claimant.  This  is  in  accord- 
ance with  the  whole  theory  and  plan  of 
government  marked  out  and  established 
by  the  statute.  The  board  of  county  com- 
missioners are  the  governinit  body  to 
whom  are  intrusted  the  care  and  protec- 
tion of  the  affairs  of  the  county,  the  mak- 
ing of  contracts  with  regard  to  its  inter- 
est, and  the  allowance  and  payment  of  all 
bills  which  may  be  Incurred  by  the  various 
parts  of  that  organization.  Under  some 
laws,  their  determination  is  made  final. 
Under  others  the  only  remedy  which  a 
party  has  whose  bill  may  be  disallowed 
is  to  bring  an  action  directly  against 
the  county, -which  shall  be  subject  to  all 
the  rules  and  incidents  common  to  the  or- 
dinary action  of  assumpsit.  Under  ours, 
the  right  of  appeal  will  lie  whenever  the 
board  shall  haveexerclHed  the  final  discre- 
tion which  the  statute  gives  to  them. 
But,  in  order  to  give  the  right  of  appeal 
wilder  that  statute,  the  disallowance  must 
he  nn  affirmative  one,  or  else  it  must  ap- 
pear from  what  the  board  did  thot  their 
action  was  final  and  conclusive,  and  tliat 
tlio  b«)ard  reserved  to  itself  no  right  of  fur- 
tlier  consideration.  It  is  evident  that  this 
is  not  true  in  the  present  case.  The  orig- 
inal vote  was  upon  a  motion  to  allow  the 
bill.  Probably,  had  the  board  stopped 
tiiore.  and  dismissed  the  motion  from  Ihoir 
further  considerution,  the  vote  might  be 


taken  as  so  far  final  as  to  amount  to  a 
disallowance,  giving  the  defeated  partv 
the  right  of  appeal.  In  the  present  case 
this  vote  was  followed  hy  a  motion, 
which  was  carried,  referring  the  matter 
to  their  legal  adviser  for  investigation  and 
a  report  to  the  board.  This  proceeding 
evidently  contemplated  future  and  further 
consideration  by  the  commissioners  when 
final  action  would  be  taken,  which  wonid 
result  either  in  an  order  to  pay  the  bill, 
thus  saving  all  expense  of  fnture  litigation 
and  controversy,  or  an  affirmative  order 
for  disallowance,  when  the  right  of  appeal 
would  attach.  It  must  be  held  that  this 
is  not  the  action  which  the  statute  con- 
templates  to  give  tlie  right  ot  appeal  to  a 
claimant  who  has  presented  his  bill.  The 
contention  that  the  board  should  have 
made  a  motion  to  reconsider  their  former 
vote,  in  order  to  retain  to  themselves  the 
right  of  subsequent  action,  is  without 
foundation.  These  members  are  com* 
posed  of  men  who  are  supposed  to  be  un» 
familiar  with  the  rules  of  law,  and  there 
Is  no  presumption  that  they  have  tliat 
familiarity  with  parliamentary  practice 
and  proceedings  which  would  compel 
them  to  obHcrve  all  its  forms  in  their  vari- 
ous proceedings.  While,  in  one  sense,  they 
are  a  "deliberative, "  in  a  more  accurate 
sense  they  are  a  "governing,"  body;  and 
so  long  as  their  acts  are  within  the  scope 
of  their  powers,  and  their  intentions  can 
be  fairly  and  plainly  derived  from  what 
they  have  done,  they  will  be  observed  and 
enforced  in  controversies  of  this  descrip- 
tion. This  conclusion  disposes  of  tlie 
present  appeal,  and  it  is  unnecessary  to 
consider  or  determine  an.y  other  question 
presented  by  the  record.  For  this  reason 
the  judgment  will  be  reversed,  with  direc- 
tions to  the  court  below  to  vacate  the 
judgment  and  dismiss  the  appeal. 


People  v.  BRunoY.    (No.  20,706.) 

(Supreme  Court  of  California.    Feb.  28, 1893.) 

HoMiwDE— Selp-Defkxse— Manslacobter — 
DitusKEXSEss— IssTnucTio:fs. 

1.  Where  dcfoadant,  on  trial  for  murder, 
pleaded  self-defense,  the  court,  after  dettoiug 
"malice"  and  "manslaughter,"  properly  charfied 
that  "to  reduce  a  felonious  homiclilo  from  the 
grade  of  murder  to  that  of  mauslauRhter  on  the 
(Tt'ound  of  sudden  quarrel  or  heat  of  passion  the 
provocatiou  must  be  of  such  a  character  as  would 
1)2  naturally  calculated  to  excite  and  arouse  the 
passions;  and  it  must  appear  that  the  party  acted 
under  the  smart  of  his  suddsn  passion  and  resent- 
ment. " 

2.  The  court  properly  charged  that  "to  justify 
the  killing  of  another  in  self-defense  it  must  ap- 
pear that  the  danger  was  so  urgent  and  pressing 
that,  in  order  to  save  bis  own  life,  or  to  prevent 
his  receiving  gi-cat  bodily  harm,  the  killing  of 
the  other  was  absolutely  neoossary;"  the  words 
"it  must  appear"  clearly  referring  to  defendant, 
and  not  to  the  Jury.    Fatekson,  J.,  dissenting. 

3.  The  court  properly  charged  that,  If  defend- 
ant killed  deceased  in  repelling  an  attempt  by 
deceased  to  murder  or  to  do  great  bodily  harm  to 
defendant,  the  kiUingwas  justlllable;  thecharge 
nut  limiting  defendant's  right  to  kill  to  the  two 
cases  specified. 

4.  The  court  properly  charged  that  if  de- 
ceased, seeing  defendant  draw  a  pistol,  ran 
away,  and  defendant  followed  and  overtook  de- 
ceased, "unarmed,  and  showing  no  disposition  to 
kill  and  murder  defendant,  and  that  defendant 
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then  and  there,  withoat  MIlevtDcr  himself  In  the 
'danger  of  loaiog  bta  onrn  life  at  the  bands"  of 
deceased,  killed  deceased,  no  self-defense  is 
shown.    Faterson,  J.,  dissenting. 

6.  The  court,  after  defining  the  two  degrees 
of  murder,  charged  that,  in  determining  the  de- 
gree, evidence  of  defendant's  mental  condition 
was  a  proper  subject  for  the  consideration  of 
the  Jnry,  and  continned;  "The  fact  that  defend- 
ant was  drank  does  not  render  the  act  less  crim- 
inal, and  in  that  sense  it  is  not  available  as  an 
exoose.  But  there  is  nothing  in  this  case  to  ex- 
clude it  as  evidence  on  the  question  as  to  whether 
the  act  was  deliberate  and  premeditated.  It  was 
murder,  whether  premeditated  or  not."  Tho 
court  then  added  that  there  was  no  presumption 
of  law  in  favor  of  either  of  the  two  degrees  of 
murder,  the  question  being  one  of  fact,  to  be  de- 
termined by  the  }ary.  Held  correct,  as  the  Jury 
would  not,  from  the  use  of  tbe  word  "murder," 
understand  that  the  court  considered  defeodant 
guilty  of  murder,  or  that  it  was  their  duty  so  to 
return  a  verdict.  Beattt,  C.  J.,  and  De  Haven 
and  Fatsbson,  JJ.,  dissenting. 

In  bank.  Appeal  from  sopurior  coart, 
Sonoma  county;  S.  K.  Douohgbty, 
Judge. 

George  H.  W.  Brnggy  was  convicted  of 
murder,  and  appeaU.    Affirmed. 

J.  C.  Sim8  and  J.  A.  Burbum,  (or  appel- 
lant.   Attjr.  Gen.  Hurt,  tor  the  People. 

Garocttb,  J.  The  defendant  was  con- 
victed of  murder  of  tbe  first  degree,  and  la 
onder  sentence  of  death.  He  appeals  from 
the  Judgment  and  order  denying  his  mo- 
tion for  a  new  trial,  and  insists  that  tbe 
evidence  is  not  aufflclent  to  support  tbe 
verdict.  The  Jury  had  before  them  many 
eye-witnesses  to  the  homicide,  and  also 
evidence  showing  all  the  surrounding  eir^ 
cnmstances.  There  was  some  evidence 
tending  to  prove  the  guilt  of  the  defend- 
ant as  charged,  and  for  tbat  reason,  un- 
der well-settled  principles,  we  would  not 
be  Jastifled  in  setting  aside  the  verdict.  It 
Is  insisted  tbat  many  of  the  instructions 
-containing  tbe  law  of  the  case,  as  given 
by  the  court  to  the  Jury,  were  erroneous, 
and  prelndicial  to  the  rights  of  the  de- 
fendant. The  instrnctlons  necessary  to 
consider  in  the  discussion  of  this  question 
are  as  follows: 

"  (1)  Malice  may  be  express  or  implied. 
It  Is  express  when  there  is  luanlfest  a  de- 
liberate intention  unlawfully  to  take 
away  tbe  life  of  a  fellow-creature.  It  is 
Implied  when  no  considerable  provocation 
appears,  or  when  the  circumstances  at- 
tending the  killing  show  an  abandoned 
and  malignant  heart. 

''(2)  Under  the  information  In  this  case 
tbe  defendant  may.  If  tbe  evidence  war- 
rant it,  be  convicted  of  manslaughter. 
This  Is  defined  by  our  statute  to  be  tbe 
unlawful  killing  of  a  human  being  with- 
out malice,  and  is  of  two  kinds:  Firat, 
voluntary,  upon  a  sudden  quarrel,  or 
heat  of  passion;  seconrf,  involuntary,  in 
tlie  commission  of  an  unlawful  act,  not 
amounting  to  felony,  or  in  the  commis- 
ition  of  a  lawful  act  which  might  produce 
dpath,  in  an  onlawful  manner,  or  without 
due  caution  and  circumspection. 

•*  i'i)  To  reduce  a  felonious  homicide 
from  the  grade  of  murder  to  that  of  man- 
slaughter, upon  the  ground  of  sudden 
quarrel  or  heat  of  passion,  the  provoca- 
tion must  be  of  such  a  character  as  would 


be  naturally  calculated  to  excite  and 
arouse  the  passions;  and  it  must  appear 
tbat  the  party  acted  under  the  smart  of 
his  sudden  passion  and  resentment. 

"(4)  Upon  the  law  of  self-defense  I  in- 
struct you  as  follows:  To  Justify  the  kill- 
ing of  another  In  self-defense  it  must  ap- 
pear that  the  danger  was  so  urgent  and 
pressing  that,  in  order  to  save  bis  own 
life,  or  to  prevent  his  receiving  great  bod- 
ily harm,  the  killing  of  the  other  (vas  ab- 
solutely necessary.  And  it  must  appear 
that  tbe  person  killed  was  tbe  assailant, 
or  that  the  slayer  had  really  and  In  good 
faith  endeavored  to  declinefnrther  trouble 
before  the  fatal  shot  was  fired.  If  the 
jury  believe  from  the  evidence  that  tbe  de- 
fendant, George  Brnggy,  at  the  time  be 
fired  the  fatal  shot  which  killed  tbe  de- 
ceased, Dick  Loulson,  (if  he  did  flre  such 
shot  and  kill  him,)  believed,  and  bad 
good  reason  to  believe,  that  his  life  was 
in  imminent  danger  at  the  bands  of  said 
Dick  Loulson,  then  I  charge  you  that  de- 
fendant was  Justifiable  in  firing  said  shot, 
and  yon  should  acquit  him. 

"  (5)  If  the  Jury  believe  from  theevidence 
in  this  case  that  the  defendant,  Brnggy, 
killed  tbe  deceased  by  shooting  him, 
and  that  the  shooting  was  done  by 
Bruggy  in  resenting  an  attack  on  the 
part  of  the  deceased  to  murder  him,  Brug- 
gy, or  nn  attempt  on  the  part  ol  the  de- 
ceased to  do  great  bodily  harm  to  him. 
Bruggy,  then.  In  such  a  case,  I  instruct 
you  the  killing  hy  Brnggy  was  Justifiable, 
and  yun  should  find  the  defendant  not 
guilty.  The  rule  in  such  a  case  is  tbls: 
What  would  a  reasonable  person— a  per- 
son with  ordinary  caution,  judgment, 
and  observation— in  the  position  of  the 
defendant,  seeing  what  be  saw,  and 
knowing  what  he  knew,  suppose  from  his 
situation  and  bis  surroundings? 

"(6)  If  such  reasonable  person,  so 
placed,  would  have  been  Justified  In  be- 
lieving himself  in  imminent  danger,  then 
the  defendHnt  wotild  be  Justified  In  be- 
lieving himself  In  such  peril,  and  In  acting 
on  such  appearances.  Tbe  defendant  is 
not  justified  because  he  actually  believed 
be  was  In  imminent  danger.  When  tbe 
danger  is  only  apparent,  and  not  actual 
and  real,  tbe  question  Is,  would  a  reason- 
able man,  under  all  the  circumstances,  be 
Justified  In  such  belief?  If  so,  the  defend- 
ant would  be  justified.  If  this  was  the 
defendant's  poxition,  it  was  his  right  to 
repel  the  aggression,  and  fully  protect 
bimself  from  such  apparent  danger. 

"(7)  If  you  believe  from  the  evidence 
that  tbe  defendant,  while  upon  the  side- 
walk, drew  his  pistol, with  a  deliberate  In- 
tent to  kill  and  murder  Dick  Loulson,  and 
that  Dick  Loulson  saw  the  pistol,  and,  be- 
lieving himself  in  danger  of  the  defendant, 
ran  a  way,  and  through  the  alley,  and  into 
the  saloon,  to  avoid  the  defendant;  and 
yon  further  believe  from  the  evidence  that 
the  defendant,  with  intent  to  willfully  and 
deliberately  kill  and  murder  Loulson,  en- 
tered and  passed  through  thesaloon,  with 
the  pistol  m  his  hand,  for  the  purpose  of 
overtaking  or  meeting  him  and  killing 
him;  and  you  further  believe  from  the  evi- 
dence that  be  did  meet  the  deceased  com- 
ing  into  tbe  saloon,  through  one  of  tbe 


Digitized  by 


Google 


FACiriG  BEFOBTEB.  Vol.  29. 


(Cat, 


back  (loora  ot  the  saloon,  nnarmed,  and 
showing  nodlspoHitlon  to  kill  and  murder 
the  defendant,  and  that  the  defendant, 
then  and  there,  without  believing  himself 
in  danger  of  losing  hlB  own  life  at  the 
hands  of  Dick  Louison,  fired  the  fatal  Hbot, 
and  killed  said  Lonlson, — then  I  iuatruct 
you  the  evidence  shows  no  self-defense. " 

Appellant's  counsel  insist  that  instrnc- 
tion  No.  3  is  erroneous,  "becaune,  in  effect, 
It  tells  the  jury  that,  although  the  defend- 
ant acted  under  the  heat  of  passion,  it 
could  nut  be  manslaughter,  unless  the 
provocation  was  of  such  a  character  as 
would  naturally  excite  and  aroaae  the 
passions  of  an  average  man;  for  the 
question  is  not  whether  some  other  person 
would  probably  have  been  excited  or 
thrown  into  a  passion  by  similar  circum- 
stances, but  wbether  the  defendant  acted 
upon  a  sudden  quarrel,  or  heat  of  pas- 
sion."  The  instruction  is  clearly  and  en- 
tirely correct,  and  the  principle  of  law  as 
announced  by  appellant  has  nosupport  in 
authority,  as  to  thelatter  portion  of  the 
instruction,  that  "Itmnst  appear  that  the 
party  acted  under  the  smart  of  his  sudden 
passion  and  resentment,"  it  is  so  evident 
that  such  must  of  necessity  be  the  law 
that  we  refrain  from  a  discussion  of  the 
matter.  The  provocation  to  reduce  a  kill- 
ing in  the  heat  ot  passion  from  murder  to 
manslaughter  must  be  of  such  a  character 
as  would  be  naturally  calculated  to  "ex- 
cite and  arouse  the  passions."  In  the 
words  of  the  law,  it  must  be  a  considera- 
ble provocation.  Persons  are  not  allowed 
to  work  themselves  Into  a  heat  of  passion 
upon  any  trivial  pretext  whatever,  and  in 
that  condition  commit  homicide, and  then 
set  HP  the  plea  of  manslaughter.  Under 
such  circumstances,  the  crime  would  be 
murder,  for  the  law  says  that  "malice  is 
implied  when  uu  considerable  provocation 
appears."  Prior  to  the  adoption  ot  the 
Codes,  the  statute  of  this  state  provided 
that,  in  order  to  constitute  voluntary 
manslaughter,  **  there  must  be  a  serious 
and  liighly  provokiaginjnry  inflicted  upon 
the  person  killing,  sutiicient  to  excite  an 
irrestible  passion  in  a  reasonable  person." 
Section  1427,  Hit.  Gen.  Laws.  While  no 
similar  provision  ip  found  in  the  Penal 
Code,  yet  it  has  never  been  even  suggested 
that  thelaw  i)ertaining  to  the  subject  ot 
muiislaughter  underwent  any  change  up- 
on the  adoption  of  the  Code.  iSuch  provis- 
ion was  probably  omitted  from  the  Code 
upon  the  ground  that  it  was  entirely  un- 
necessary, and  surplusage,  being  simply  a 
reiteration  ot  a  principle  of  law  settled 
and  establiKbed  by  all  text-writers  upon 
the  subject. 

In  East,  r.  C.  p.  234,  the  author  says : 
•It  roust  not,  h<»wever,  be  understood 
that  o:><.v  trivial  provocation  which  in 
point  of  law  amounts  to  an  assault,  or 
even  a  blow,  will  of  course  reduce  the 
crlaie  ot  the  party  killing  to  manslaugh- 
ter. This  I  know  has  been  supposed  by 
some,  bnt  there  Is  no  authority  for  it  in 
the  law ;  for  where  the  punishment  Inflict- 
ed for  a  slight  triinsgression  of  any  sort  is 
outrageous  in  its  nature,  either  in  the 
manner  of  the  continuance  of  it,  or  beyond 
all  proportion  to  the  offense,  it  is  rather 
to  be  considered  as  the  effect  of  a  brutal 


and  diabolical  malignity  than  of  human 
frailty.  It  is  one  of  the  true  symptoms  of 
what  the  law  denominates  malice;  and 
therefore  the  crime  will  amount  to  mur- 
der, notwithstanding  BQch  provocation.' 
In  the  case  ot  Nichols  r. Com. ,11  Bush,  586, 
the  court  said :  "Heat  of  passion,  in  order 
to  reduce  a  killing  with  a  deadly  weapon 
from  murder  to  manslaughter,  must  have 
arisen  from  some  provocation,  which,  oot 
of  a  tender  regard  for  the  weakness  of 
human  nature,  the  law  deems  Hufhcient 
to  arouse  passions  which  the  party  for  the 
moment  is  unable  to  control.  But  we 
know  ot  no  case  in  whch  heat  ot  passion, 
without  regard  to  the  cause  producing  it, 
has  been  held  to  reduce  an  nnlawful  kill- 
ing with  a  deadly  weapon  from  murder  to 
manslaughter."  In  the  case  of  People  ▼. 
Freel,  48  Cal.  487,  this  court  said:  "But 
when  themortal  blow  is  struck  in  the  heat 
of  passion,  excited  by  a  quarrel  sndden, 
and  of  sufflclent  violence  to  amount  to 
adequate  provocation,  the  law,  out  of  for- 
bearance for  the  weakness  of  human  nat- 
ure, will  disregard  the  actual  Intent,  and 
will  reduce  the  offense  to  manslaughter." 
Nothing  is  more  surely  calculated  to 
arouse  the  blood  of  some  men  to  a  heat 
of  passion  than  grievous  words  ot  re- 
proach, yet  DO  words  are  sufficient  provo- 
cation to  reduce  an  ortense  from  murder 
to  manslaughter;  and  this  principle  is  so 
well  established  in  this  state  that  discus- 
sion would  be  out  of  place.  As  to  the 
general  principle,  see  1  Whart.  Crim.  Law, 
§  472;  Rex  v.  Lynch,  5  Car.  &  P.  824;  State 
V.  Tooky,  2  Rice,  Dig.  104. 

Appellant's  counsel,  with  argument  and 
authority,  attack  thai;  portion  of  instruc- 
tion No.  4  which  reads:  "To  justify  the  kill, 
ing  ot  another  in  self-defense,  it  must  ap- 
pear that  the  danger  was  so  nrgent  and 
pressing  that,  in  order  to  save  bis  own 
life,  or  to  prevent  his  receiving  great 
bodily  barm,  the  killing  of  the  other  waa 
absolutely  necessary."  Counsel  places  a 
constrnctlon  upou  this  charge  which  ts 
strained,  not  warranted  by  the  language 
used,  and  undoubtedly  never  intended  by 
the  court  who  gave  it.  Counsel  insist 
that  the  instruction  should  be  interpreted 
as  if  it  read :  "  To  justify  the  killing  of  an* 
other  in  self-defense  It  must  appear  (to  the 
]nry)  that  the  danger  was  so  urgent,  etc., 
that  the  killing  was  absolutely  neces- 
sary." The  proper  construction  to  be 
placed  upon  it  is:  "To  justify  tho  killing 
of  another  in  self-defense  it  must  appear 
(to  a  defendant)  that  the  danger  was  so 
urgent  and  pressing  that,  in  order  to  save 
his  own  life,  or  to  prevent  bis  receiving 
great  bodily  harm,  the  killing  of  the  other 
was  absolutely  necessary."  This  seema 
to  be  the  natural  construction;  the  per- 
sonal pronoun  "his"  thus  plainly  refer- 
ring to  its  antecedent,  "defendant."  By 
the  other  construction  there  is  absolutely 
no  antpcedent  In  the  clause  to  which  the 
pronoun  "his ''could  refer.  The  court  was 
stating  an  abstract  proposition  ot  law 
pertaining  to  the  right  of  self-defense,  pos- 
sibly too  liberally  for  a  defendant,  as  it 
omits  the  qualification  that  it  must  ap- 
pear to  him  "as a  reasonable  man."  Read- 
ing the  proposition  of  law,  as  embodied  la 
this  instruction,  from    a     test-book,    It 
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woald  be  absurd  to  say  that  the  verb 
"maat  appear"  related  to  thejary,  orto 
anybody  other  than  tbe  actor  in  tbe 
homicide,  tbe  party  IciUing:.  To  support 
tbeir  contention  in  this  regard  appellant's 
counsel  rely  upon  the  case  of  People  v. 
Flabave,  B8  Cal.  249.  and  undoubtedly  that 
case  la  directly  opposed  to  tbe  views  here 
expressed;  but  tbeopinlon  Is  not  Indorsed 
by  a  unanimous  conrt,  and  stands  alone 
In  tbe  Reports  of  this  state,  for  tbe  cases  of 
People  V.  Uonzales,  71  Cal.  677,  12  Pac. 
Bep.  783,  and  People  v.  Dye,  75  Cal.  108. 16 
Pac.  Kep.  637,  upon  which  counsel  reiy  to 
give  it  support,  entirely  fall  in  that  regard. 
Upon  tbe  contrary,  tbe  great  weight  of 
autbority  supports  the  validity  of  this  in- 
Btmctlon.  This  Identical  Instruction  was 
Xiven  by  the  conrt  in  People  v.  Nicbol,  84 
Cal.  217,  and,  referring  to  tbe  Instructions 
a^ven  to  the  jury  in  that  case,  the  conrt 
said;  "They  are  not  even  obnoxious  to 
criticism."  Tbe  same  instruction  was 
again  given  in  People  v.  lams,  57  Cal.  119. 
Tbe  court,  after  remarking  that  it  bad 
examined  tbe  charge  to  tbe  Jury  with 
great  care,  said:  "It  is  a  long  charge, 
completely  covering  all  tbe  points  In  the 
case,  and  is,  in  our  opinion,  entirely  cor- 
rect. '  It  was  again  before  the  court  in 
People  V.  Gray,  61  Cal.  164,  and  the  case 
was  reversed  upon  other  grounds.  And 
lo  People  V.  Morine,  found  in  the  snme 
volume  of  Beports,  (369,)  tbe  instruction 
was  again  given  verbatim,  and,  referring 
to  it,  the  court  aaid:  "It  is  claimed  that 
tbe  instruction  given  was  disapproved  by 
this  court  in  the  case  of  People  v.  Flaha  ve, 
and  it  may  be  conceded  for  the  purposes 
of  tbis  case  that  the  position  taiien  by  the 
learned  counsel  for  the  defense  is  correcrt, 
but  it  does  not  follow  therefrom  that  the 
Jndgmeutoftlie  court  should  be  reversed.  It 
other  instructions  were  given,  which  qual- 
ify and  explain  tbe  objectionable  instruc- 
tion, the  whole  charge  will  be  considered  ; 
and  if,  as  a  whole,  it  correctly  presents 
the  law  applicable  to  the  case,  the  judg- 
ment will  not  be  reversed.  In  other 
words,  it  is  not  necessary  that  each  In- 
Btraction  should  fully  state  tbe  law  of  tbe 
case,  but  an  instruction  may  be  helped  out 
and  explained  by  another  on  the  same 
point;  and  in  such  case  the  court  will 
look  to  all  tbe  instructions /o  purl  materia 
fur  the  purpose  of  determining  whether 
the  law  has  been  correctly  given  to  tlie 
jury:"  and  the  court  affirmed  the  judg- 
ment. In  People  v.  Herbert,  which  is  also 
foand  in  61  Cal.  .546,  tbe  same  instruction 
was  again  directly  approved.  It  was 
also  gflven  and  approved  in  People  v. 
Raten,  63  Cal.  425;  People  v.  Turcott,  65 
Cal.  129,  3  Pac.  Rep.  461 ;  and  People  v. 
(iuidice.  73  Cal.  228,  16  Pac.  Rep.  44.  In 
the  latter  case  the  opinion  was  written 
by  Justice  Tbmple,  and  concurred  in  by 
the  whole  court.  The  learned  justice 
said:  "The  Instruction  in  regard  to  the 
right  to  act  In  self-defeDue  wab  taken  from 
the  case  of  People  v.  lains,  57  Cal.  115,  and 
lias  been  approved  by  this  court.  It  cor- 
rectly lays  (lown  tlie  law  nn  the  subject ;  '• 
and,  in  speaking  of  the  instruction  given 
by  tbe  court  in  the  Flahave  Case,  said : 
"This  instruction  was  not  qualified  by 
any  statement  of  tbe  right  to  act  upon 


apparent  danger.  Here  tbe  right  of  the 
defendant  to  act  upon  appearances  was 
fully  and  clearly  stated."  The  same  rea- 
soning, applied  to  this  case,  ta  kes  it  also 
out  of  the  authority  of  tbe  Flahave  Case; 
for  here,  as  in  the  ^ruidice  Case,  the  right 
of  the  defendant  to  act  upon  appearances 
was  fully  and  clearly  stated  to  the  jury 
by  the  court.  The  doctrine  of  apparent 
danger  was  repeatedly  explained  to  the 
jury.  It  is  stated  in  n  subsequent  portion 
of  the  Instruction  under  discussion,  and 
is  reiterated  In  various  forms  in  the  three 
following  instructions.  It  would  aeem 
that  tbis  Instruction  has  been  before  the 
court  many  times  in  the  past,  and  with 
but  a  single  exception  has  been  sustained; 
many  times  as  an  abstract  proposition  of 
law,  and  many  times  when  read  and  con- 
sidered in  connection  with  other  instruc- 
tions. As  we  have  already  seen,  it  can 
only  be  correct  as  an  abstract  proposition 
when  the  appearances  "are  directed  to 
tbe  defendant;"  and,  if  superior  courts 
are  still  inclined  to  give  this  instruction, 
it  would  be  clearer  and  more  satisfactory 
if  tbe  words,  "  to  the  defendant  as  a  rea- 
sonable man,"  were  inserted  after  the 
verb  "must  appear."  Tbe  jury,  as  men 
of  ordinary  intelligence,  must  liave  under- 
stood that  the  defendant  was  justiflable 
in  killing  tbe  deceased  when  it  appeared 
to  Iiim  as  a  reasonable  man  that  he  was 
iu  danger  of  losing  his  life,  or  suffering 
great  bodily  injury.  Indeed,  taking  all 
the  instructions  upon  the  question  of  self- 
defense  fjari  materia,  as  was  said  in  Peo- 
ple V.  Morine,  supra,  the  jury  could  not 
have  been  misled  upon  the  question. 

Counsel  insist  that  instruction  No.  6  is 
erroneous,  inasmuch  as  it  confined  the  de- 
fendant's right  to  kill  the  deceased  to  a 
state  of  facts  where  tbe  deceased  was  en- 
deavoring to  "mnrder  Bruggy,  or  do  him 
some  great  bodily  harm;"  and  that  it 
should  have  stated  further  that  "an  at- 
tempt to  kill  Bruggy  by  the  deceased, 
either  with  or  without  malice  afore- 
thought," would  have  warranted  the  de- 
fendant in  taking  the  life  of  the  deceased. 
The  instruction  is  entirely  correct,  and 
does  not  attempt  to  limit  or  confine  the 
right  of  the  defendant  to  kill  the  deceased 
only  In  the  case  of  an  attack  to  murder, 
or  an  attempt  to  do  great  bodily  harm. 
If  the  defendant  desired  an  instruction  in- 
cluding other  and  additional  conditions, 
he  should  have  asked  lor  it.  Poople  v. 
Franklin,  70  Cal.  642.  11  Pac.  Rep.  797; 
People  V.  Northey,77  Cal.  618. 19  Pac.  Rep. 
mS,  and  20  Pac.  Rep.  129. 

Counsel  complain  of  instruction  No.  7. 
It  is  based  upon  a  hypothesis  founded 
upon  evidence  in  tbe  case :  and,  if  the  facts 
existed  as  stated  in  the  instruction,  there 
is  no  question  of  self-defense  involved,  for 
the  hypothesis  stated  makes  a  case  of 
murder.  If  one  person,  with  murder  in 
Ills  Iieart,  and  a  deadly  weapon  in  his 
hand,  pursues  and  overtakes  another,  and 
then  and  there  fires  the  fatal  shot,  he  is 
guilty  of  murder,  regardless  of  what  the 
deceaned  may  have  been  doing  at  the 
moment  of  the  shooting,  for  murder  waei 
in  his  heart,  and  he  acted  upon  that 
malice,  and  not  upon  any  appearances 
created  bv  tbe  deceased.    Again,  if  be  had 
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murder  in  lila  heart  when  he  overtook  the 
decejised,  and  then  and  there  flred  the 
fatal  shot,  no  question  of  his  declining  a 
Further  struggle  is  involved  in  the  issue. 
We  thinli  the  instruction  correct. 

We  see  no  error  in  the  intitruction  given 
to  the  jury  upon  the  question  of  drunlcen- 
nesB.  As  a  principle  of  abstract  law,  the 
Instruction  Is  entirely  correct.  The  court 
detined  the  two  degrees  of  murder,  and 
then  instructed  the  jury  as  to  the  effect  of 
the  evidence  of  drunkenness  upon  the 
question  of  degree  of  the  crime.  In  using 
the  word  "murder,"  the  Jury,  as  men  of 
average  intelligence,  certainly  did  not 
understand  that  the  court  considered  the 
defendant  guilty  of  murder,  or  that  it  was 
their  duty  to  so  return  their  verdict.  Nec- 
essarily is  this  the  fact  when  we  consider 
that  previously  the  court  had  luUy  In- 
structed the  jury  as  to  the  definition  of 
"manslaughter,"  and  stated  to  them  that 
under  the  information  and  tlie  evidence 
the  defendant  could  be  convicted  of  such 
offense. 

While  some  of  these  Instructions  might 
have  been  improved  to  their  advantage 
In  clearness,  we  see  no  error  sutHcient  to 
Justify  a  reversal  of  the  judgment.  The 
practical  administration  of  justice  should 
not  he  defeated  by  a  too  rigid  adherence 
to  a  close  and  technical  analysis  of  the 
instructions  of  the  court.  The  instruc- 
tions are  for  the  enlightenment  of  tlie  jury 
as  to  the  law  of  the  case,  and  a  jury  never 
enters  into  such  character  of  analysis  in 
construing  them.  In  thiscasethe  evidence 
discloses  that  the  killing  of  the  deceased 
was  to  some  extent  the  result  of  a  drunk- 
en brawl;  and  it  would  seem  that  a  ver- 
dict by  tlie  jury  of  imprisonment  for  life 
would  have  satisfied  the  law,  but  that  is 
not  a  question  to  be  here  considered.  The 
law  gives  the  power  of  fixing  the  punish- 
ment  in  such  cases  to  the  jury,  and  the 
only  appeal  from  their  decision  as  to  that 
matter  is  to  the  executive.  The  judgment 
and  order  denying  anew  trial  are  affirmed. 

We  concur:  McFarland,  J.;  Harrison, 
J.;  Sbakpstein,  J. 

DbHatbn.J.  I  dissent.  In  my  opinion, 
the  court  erred  in  giving  the  following  in- 
Btrnction:  "If  the  murder  was  deliberate 
and  premeditated.  It  was  murder  of  the 
first  degree;  otherwise,  it  was  murder  of 
the  second  degree.  And  in  determining 
the  degree,  any  evidence  tending  to  show 
the  mental  status  of  the  defendant  is  a 
proper  subject  for  the  consideration  of  the 
Jury.  The  fact  that  defendant  was  drunk 
does  not  render  the  act  less  criminal,  and 
in  that  sense  it  Is  not  available  as  an  ex- 
cuse. But  there  is  nothing  in  this  case  to 
exclude  it  as  evidence  upon  the  question 
as  to  whether  the  act  was  deliberate  and 
premeditated.  It  was  murder,  whether 
premeditated  or  not.  And,  as  between 
the  two  degrees  of  the  offense,  there  is  no 
presumption  or  intendment  of  law  in 
favor  of  the  first.  Presumptively  every 
killing  is  murder.  But,  so  far  as  the  de- 
gree is  concerned,  no  presumption  arises 
from  the  mere  fact  of  the  killing,  consid- 
ered separately  and  apart  from  the  cir- 
cumstances  under  which   the  killing  oc- 


curred. The  question  is  one  of  fact,  to  be 
determined  by  the  jury  from  the  evidence 
In  the  case,  and  Is  not  a  matter  of  legal 
conclusion."  This  instruction  was  given  In 
connection  with  others  relating  to  the 
purpose  for  wtiich  the  evidence  of  defend- 
ant's drunkenness  was  received,  and 
doubtless  the  court  in  Its  charge  Intended 
to  state  the  familiar  rule  which  is  found 
In  section  2'i  of  the  Penal  Code,  to  the 
effect  that  the  jury  might  consider  such 
evidence  for  the  purpose  of  determining 
whether  the  defendant  was  capable,  at 
the  time  of  the  homiride,  of  acting  with 
that  peculiar  deliberation  which  Is  neces- 
sary in  order  to  make  an  unlawful  killing 
murder  cf  the  first  degree;  that  la,  wheth- 
er his  mental  condition  was  such  that  he 
could  and  did  form  in  bis  mind  a  design 
deliberately  and  premeditatedly  to  take 
the  life  of  deceased.  But  it  must  be  con- 
ceded, I  think,  that  the  language  chosen 
was  not  sufficiently  guarded.  The  use  of 
the  word  "murder"  throughout  the  In- 
struction, and  particularly  In  the  sen- 
tence, "it  was  murder,  whether  premedi- 
tated or  not,"  must  have  been  under- 
stood by  the  jury  as  intended  to  apply  to 
the  particular  case  before  them,  and  in- 
directly as  an  expression  of  what  the 
judge  believed  the  evidence  to  establish. 
Instructions  should  not,  directly  or  in- 
directly, assume  or  suggest  that  a  defend- 
ant  is  guilty  of  any  degree  of  crime.  Peo- 
ple T.  Lanagan.  81  Cal.  144,  22  Pac.  Rep. 
482.  And  when  a  defendant  claims  that 
the  act  of  killing  was  done  in  self-defense, 
the  act  should  not  be  spoken  of  by  the 
Judge  as  a  murder. 

I  concur:    Bkattt,  C.  J. 

Patekson,  J.,  (dinsentiog.)  In  my  opin- 
ion, the  seventh  instruction  was  clearly 
erroneous.  If  the  defendant  declined  any 
further  struggle  Immediately  prior  to  the 
firing  of  the  shot,  although  be  was  the 
ansailant,  he  was  justified  in  shooting  the 
deceased,  if  he  believed  upon  reasonable 
ground  that  he  was  In  danger  of  receiving 
great  bodily  injury.  Pen.  Code,  §  197, 
subd.  3.  The  instruction  Ignores  the  fact 
that  the  defendant  may  have  declined  any 
further  struggle,  and  tells  the  Jnry,  in 
effect,  that  the  defendant  was  not  justified 
in  shooting  the  deceased  if  he  was  the  as- 
sailant, unless  he  believed  that  be  was  la 
danger  of  losiiig  his  own  life.  I  think 
that  the  learned  judge  of  the  court  below 
erred  also  in  giving  the  fourth  Instruo- 
tlou,  and  the  Instruction  upon  the  ques- 
tion of  drunkenness.  This  court  granted 
a  rehearing  in  this  case  because  In  the 
opinion  of  the  majority  the  petition  for  a 
rehearing  presented  a  new  point,  as  to 
which  there  were  grave  doubts.  It  ia 
practically  admitted  in  the  opinion  of  the 
majority  afllrming  the  judgment  of  the 
court  below  that  the  case  upon  the  evi- 
dence is  a  close  one.  If,  therefore,  the  in- 
structions are  contradictory  or  confusing, 
the  court  should  be  willing  to  grunt  the 
defendant  another  trial.  There  are  cnsc^^ 
in  which  the  appellate  court  can  Bay  that, 
nithough  the  instructions  are  sonunvhnt 
contradictory,  yet,  taken  as  a  whole,  up- 
on all  the  evidence  iu  the  case,  it  is  clear 
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that  no  prefnifice  resulted  to  the  defend- 
ant; but  in  thlB  case  the  evidence  la  of 
sach  a  character,  It  seems  to  me.  that  the 
Infliction  of  the  denth  penalty,  at  least, 
"was  nnjnst,  and,  unless  the  instroctions 
are  clear  and  fair  in  all  mspects,  a  new 
trial  should  be  granted.  The  evidence 
shows  without  conttlct  that  the  deceased 
and  the  defendant  were  pernonal  friends, 
and  there  is  nothing  to  show  that  they 
bad  ever  before  had  any  difficulty.  Both 
were  drinking  heavily, evidently,  and  were 
In  a  maudlin  state.  The  defendant  took 
uOense  at  something  the  deceased  said  or 
did,  and  persistently  annoyed  hira,  and 
provoked  deserved  chastisement.  The  de- 
ceased was  a  much  larger  and  a  more 
powerful  man  than  the  defendant.  The 
defendant  had  a  fractured  arm.  The  de- 
ceased threw  the  defendant  violently  up- 
on the  floor  three  times  before  the  flnal 
straggle.  After  throwing  the  defendant 
down  the  third  time,  and  slapping  his 
face,  the  deceased  took  out  a  pocket-knife, 
and,  holding  it  In  his  hand,  said  to  Brug- 
gy,  "This  Istheway  weflghtin Germany." 
There  seems  to  be  a  conflict  as  to  whether 
Brnggy  had  exhibited  any  weapon  before 
the  deceased  took  out  hie  knife.  When 
the  deceased  saw  the  defendant's  pistol 
be  ran  aronnd  the  saloon,  through  the 
alley,  and  into  the  back  room  of  the  sa- 
loon. The  parties  met  right  at  the  back 
of  the  saloon,  and  the  deceased  immedi- 
ately grabbed  the  defendant  by  the  arms, 
and  pushed  him  back  several  feet  to  the 
billiard  table,  and  was  pushing  him  over 
against  It,  whec  the  fatal  shot  was  fired. 
"What  occurred  beyond  what  has  been 
atated,  or  what.  If  anything,  was  said 
by  either  party  after  they  met  at  the  rear 
door  of  the  saloon,  and  before  the  shot 
was  tired,  does  not  appear  in  the  evidence. 
If  the  defendant  did  decline  further  strug- 
gle, be  certainly  -was  Justifled  In  shooting 
the  deceased,  if  he  believed  that  he  was 
In  danger  of  receiving  great  bodily  harm. 
The  court  cannot  say,  as  matter  of  law, 
that  he  did  not  decline  further  combat. 
That  was  a  question  peculiarly  the  prov- 
ince of  the  lory  to  determine,  and  the  law 
sbonld  have  been  given  to  the  Jury  upon 
sacb  an  assumption. 


tt  Cftl.  IH 

Dawson  v.  Schlobs  et  ah    (No.  14,086.) 

(Supreme  Court  cf  California.    Feb.  4, 1892.) 
Judgment  against  Two  DErsNDAKTS— New  Trial 

A8  TO  Ojib — Malicious  Pboseoutiox — Etidekce 

— Instruotions — Appeal. 
1.  Where  two  defendants  are  sued  Jointly  tor 
malicions  prosecution,  and  judgment  is  rendered 
against  tliem,  but  one  defendant  obtains  a  new 
trial,  a  judgment  for  a  less  amount  may  be  ren- 
dered afrainst  him,  while  the  former  judgment 
remains  in  force  aj^ainst  the  other. 

3.  In  an  action  for  a  malicious  prosecution, 
defendant  cnnnot  contend  on  appeal  that  the  evi- 
dence does  not  justify  the  verdict  that  defendant 
prosecuted  plaintiff  maliciously,  and  without 
nrobable  cause,  unless  these  points  are  specified 
in  the  stat«meut  on  motion  for  a  new  trial. 

8.  Where  plaintiff,  for  the  purpose  of  refresh- 
ine  the  memory  of  a  witness,  is  permitted  to  read 
to  him  a  portion  of  his  testimony  on  the  former 
trial,  and  to  ask  him  if  he  so  testified,  but  the 
witness  docs  not  answer,  and  the  portion  read  is 
afterwards  striclien  outj  if  error  to  permit  the 
reading,  it  is  not  reversible,  whan  the  testimony 


read  oontalns  nothing  which  dafenclaat  does  not 
admit. 

4.  In  an  action  for  malicious  prosecution  for 
perjury,  where  it  appears  that  the  attorney  for 
defenaant  advised  bfm  that  there  was  "probable 
cause"  for  believing  that  plaintiff  had  perjured 
himself  in  a  certain  suit,  defendant's  attorney 
cannot  testify  as  to  what  plaintiff's  attorney  said 
in  such  suit  without  showing  that  plaintiff  was 
present  or  assented. 

6.  In  an  action  for  malicious  prosecution  for 
perjunr,  where  it  appears  that  in  a  former  suit 
plaintiff  verified  an  answer  alleging  that  be  had 
paid  the  rent  for  certain  property,  and  where 
there  Is  evidence  tending  to  prove  that  he  had 
good  reason  to  believe,  and  did  believe,  that  the 
rent  had  been  paid  by  him,  and  that  defendant 
80  understood  it  at  the  time  he  commenced  the 
prosecution,  it  is  not  error  for  the  court  to  re- 
fuse to  charge  that,  if  the  rent  had  not  been  paid 
at  the  time  the  answer  was  sworn  to,  there  waa 
probable  cause  that  plaintiff  had  committed  per- 
jury. 

6.  In  an  action  for  malicious  prosecution,  the 
erroneous  sentence  in  an  instruction  to  the  jury 
that  "if  you  find,  in  this  case,  that  malice  ex- 
isted on  defendant's  part,  then  the  plaintiff  would 
be  entitled  to  recover, "  is  not  ground  for  re- 
versal, where  three  times  before  and  once  after 
this  sentence  the  court  charged  that  before  plain- 
tiff could  recover  he  must  prove  that  the  prose- 
cution was  both  malicious  and  without  probable 
cause;  and  especially  where  the  record  shows- 
that  the  instruction  was  at  defendant's  request. 

ComnilRsloners'  decision.  Department 
1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  H.  RtSAUDBN, 
Judge. 

Action  by  George  Dawson  against  Slg- 
mund  B.  Schloss  and  Phillip  Hlnkle.  On 
the  first  trial  plaintiff  recovered  a  Judg- 
ment against  both  defendants  for  95,000. 
A  new  trial  was  granted  to  SchluHS,  and 
a  verdict  and  judgment  for  $3,000  was 
rendered  against  hira ;  from  which  judg- 
ment, and  from  an  order  denying  hia  mo- 
tion for  a  new  trial,  be  appeals.    Affirmed. 

Olney,  Chlckeiing  A  Thomas,  tor  appel- 
lant.   B.  H.  Lowentbal,  for  respondent. 

Vanclief,  C.  Action  tor  malicious  prose- 
cution on  a  charge  of  perjury  in  verifying 
an  answer  in  an  action  by  Schloss  and 
others  against  Dawson  and  others.  On 
the  first  trial  plaintiff  recovered  a  judg- 
ment against  both  defendants  for  the  sum 
of  15,000  and  costs.  A  new  trial  wa» 
granted  to  Schloss  alone.  The  new  trial 
resulted  In  a  verdict  and  judgment  against 
Schloss  for  $3,000,  and  Schloss  alone  ap- 
peals from  this  judgment  against  him, 
and  from  an  order  denying  his  motion  for 
a  new  trial.  Both  trinlH  were  by  jury, 
and  the  judgment  against  Hinkin  remains 
in  fonre,  but  wholly  nnsatisfled. 

1.  It  Is  contended  by  counsel  for  appel- 
lant that  no  judgment  should  have  been 
rendered  against  Schloss  on  the  new  trial 
so  long  as  the  original  judgment  of  $5,000 
existed  against  Hinkle;  that  "while  sepa- 
rate suits  may  be  brought  against  each  of 
joint  tort-feasors,  yet  It  la  well  settled 
that  if  the  defendants  are  sued  jointly,  as 
here,  there  can  be  but  one  verdict  and 
judgment."  Such  Is  not  the  prevailing 
rale  in  the  United  States.  Says  Judge 
Cooley  at  page  159  of  his  book  on  Torts, 
(2d  Ed.:)  "The  rule  laid  down  by  that 
eminent  jurist,  Kknt,  in  Livingston  v. 
Bishop,  1  Johns.  290,  and  which  has  since 
been  generally  followed  In  this  country. 
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In  that  the  part?  Injured  may  bring  sepa- 
rate BuitB  against  the  wrong-doers,  and 
proceed  to  judgment  In  each,  and  that  no 
bar  arises  to  any  of  them  until  satisfac- 
tion Is  received."  See  cases  cited  In  note. 
The  same  author,  on  page  160,  says:  "It 
Is  to  be  observed,  in  respect  to  the  point 
above  considered,  where  the  bar  accrues 
iu  favor  of  some  of  the  wrong-doers  by 
reason  of  what  has  been  received  from  or 
dune  in  respect  to  one  or  more  others, 
that  the  bar  arises,  not  from  any  particu- 
lar form  that  the  proceeding  assumes,  but 
from  the  faet  that  the  injured  party  has 
actually  received  satisfaction,  or  what  In 
law  is  deemed  the  equivalent."  This  pas- 
tiage  is  quoted  with  Implied  approval  by 
Mr.  Justice  McKikstry,  In  Urton  v.  Price, 
67  Cal.  270.  See,  also,  Tompkins  v.  Eall- 
road  Co.,  66  Cal.  164,  4  Pac.  Rep.  1165. 
There  is  nothing  In  the  California  cases 
cited  by  counsel  for  appellant  opposed  to 
the  above  quotations  from  Judge  Cooley. 
There  Is  no  pretense  tliat  any  part  of  the 
judgment  against  Hinkle  has  been  paid  or 
eatisfled,  or  even  that  execution  has  been 
taken  out  upoa  that  judgment. 

2.  In  their  brief,  couusel  for  appellant 
make  and  specify  the  point  tliat  the 
evidence  does  not  justify  the  verdict  that 
defendant  prosecuted  plaintiff  maliciously, 
or  without  probable  cause.  Counsel  for 
respondent  object  to  the  consideration  of 
this  point,  for  the  alleged  reason  that 
it  is  not  specified  in  the  statement  on 
motion  for  new  trial;  and  In  my  opin- 
ion this  objection  should  be  sustained. 
The  truth  of  several  propositions  of  fact 
are  esHentlal  to  constitute  a  cause  of  ac- 
tion for  malicious  prosecution,  which 
must  be  alleged  in  the  complaint,  and 
which  are  alleged  iu  this  complaint. 
Among  them  are  the  two  propositions 
that  the  proscutlon  was  mallcluus,  and 
that  it  was  without  probable  cause. 
There  is  no  speciilcntion  in  the  statement 
on  motion  for  new  trial  that  either  of 
these  Is  not  justified  by  the  evidence.  Un- 
der the  head  of  "Si>eciflcntlons  of  particu- 
lars in  which  the  evidence  is  Insufficient  to 
justify  the  verdict,"  counsel  undertake  to 
allege  what  "the  evidence  shows," — which 
Is  unnecessary  and  out  of  plane  In  the 
8pe<Mflcatious  required  by  section  659  of 
the  Code  of  Civil  Procdnre, — jet  do  not  al- 
lege even  "that  the  evidence  shows  "either 
of  the  two  propositions  to  be  untrue.  In- 
deed, neither  of  these  propositions  is  stat- 
ed or  referred  to  in  the  so-called  "specifi- 
cations." It  is  further  alleged :  "There  la 
no  evidence  to  support  the  verdict  as 
against  the  defendant  Schloss."  lint  this 
Is  not  a  specification  of  any  particular  one 
of  thescveral  facts  involved  in  and  aflirmed 
by  the  verdict.  It  this  Is  sufficient,  it 
would  be  sutticient,  in  any  case  tried  wlth- 
outa  jury.toaliege  merely  that  there  is  no 
evidence  to  support  the  findings  of  fact, 
even  though  there  may  be  20  distinct  find- 
ings of  fact.  Edelbuttel  v.  Durrell,  55  Cal. 
277.  Of  course,  the  spcclficntion  is  not  re- 
quired to  be  made  In  any  particular  form 
of  words,  but,  in  some  form,  should  dis- 
tinguish each  particular  proposition  of 
fact  excepted  to  from  all  othors  found  by 
the  court,  or  involved  In  a  general  verdict 
of  a  Jury.    Hence  it  has  been  held  that  a 


statement  that  there  Is  no  evidence  to 
support  a  particular  finding  of  fact  is  a 
sufficient  specification  of  the  particular 
finding  alleged  not  to  be  justified  by  the 
evidence,  (Knott  v.  Peden,  84  Cal.  .HOO,  24 
Pac.  Rep.  160;)  and  such  a  specification  of 
a  particular  fact  involved  In  a  general  ver- 
dict would  probniily  be  held  sufficient. 
The  principal  object  of  requiring  these 
specifications  in  statements  on  motions 
for  new  trial,  and  in  bills  of  exceptions,  is 
to  abbreviate  the  statement  of  evidence  by 
restricting  it  to  such  as  Is  relevant  and 
material  to  prove  or  disprove  the  speci- 
fied fact.  By  the  specifications  required, 
the  opposing  party  and  the  judge  are  no- 
tified of  the  exact  points  of  contest,  and 
thereby  enabled  to  determine  what  evi* 
rience  should  be  brought  into  the  state- 
ment,  and  what  should  be  excluded  there- 
from. Without  such  specifications  the 
judge  could  not  perform  the  duty  enjoined 
upon  him  "to  strike  out  of  it  [the state- 
ment or  bill  of  exceptions]  ail  redundaut 
and  useless  matter,  and  to  make  the  state- 
ment truly  represent  tlio  case,"  (Code 
Civil  Proc.  §S  650,  659;)  nor  would  the 
opposing  party  have  any  means  of  distin- 
guisliing  what  portions  of  the  evidence 
would  be  reriundant  from  that  which 
tends  to  prove  the  issue  on  his  part;  and 
the  consequence  would  generally  be  that 
all  the  evidence  would  be  brought  into  tlie 
statement  or  bill  of  exceptions,  though 
nine-tenths  of  it  were  irrelevant  and  use- 
less. So  important  were  the  required 
specifications  in  a  statement  on  motion 
for  new  trial  regarded  by  the  legislature 
that  it  enacted,  "If  n  such  specifications 
be  made,  the  statement  shall  be  disre- 
garded on  the  hearing  of  the  motion." 
(Code  Civil  Proc.  §659;)  and  this  penalty 
has  bettn  enforced  by  this  court  in  so  many 
cases  tliat  there  seems  to  be  no  excuse  for 
failure  to  comply  with  the  Code  rule,  es- 
pecially as  a  compliance  with  tiie  rule  is 
not  difficult  in  any  case;  It  being  much 
easier  to  state.  In  a  few  lines,  eacli  distinct 
proposition  of  fact  not  justified  by  the 
evidence,  than,  as  is  often  done,  to  cover 
pages  with  a  restatement  of  evidence,  and 
of  counsels'  arguments  and  Inferences 
therefrom,  as  to  what  the  evidence  shows, 
and  thus  obscuring,  if  not  entirely  con- 
cealing, the  specific  points  to  be  contested 
upon  the  hearing  of  the  motion  or  on  ap- 
peal. But  should  it  be  conceded  that  the 
specifications  are  suHiclent,  I  think  the 
statement  on  motion  for  a  new  trial  con- 
tains evidence  tending  to  prove  both  mal- 
ice and  want  of  probable  cause;  and  al- 
though such  evidence,  as  It  appears  in  the 
record,  may  seem  to  be  overbalanced  by 
reliutcing  evidence,  it  is  nevertheless  suHl- 
cient,  under  the  well-settled  rule  of  this 
court,  to  justify  the  verdict  of  the  jury. 

I  Appellant  contends  that  he  was  ad- 
vise.] by  counsel  that  there  was  probable 
cause  for  believing  respondent  guilty  of 
perjury;  that  he  iu  good  faith  acted  upon 
such  advice;  and,  therefore,  that  he  is  not 
responsible,  even  though  there  may  have 
been  no  probable  cause.  In  order  to  avail 
himself  of  this  defense,  It  devolved  U|i(in 
the  defendant  to  prove  that,  before  receiv- 
ing the  advice,  he  had  fairly  and  fully 
communicated  to  bis  counsel,  or  at  least 
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that  bis  coDDsel  knew,  all  tbo  facta  within 
defendant'B  knowledge  teDdtng  to  prove 
or  to  disprove  probable  caaae  for  thepros- 
eeatlon;  and  also  that  at  the  time  of 
conimenclnK  the  prospi-utlun  tbe  defend- 
ant believed  tbe  plaintiff  to  be  guilty  aa 
charged,  liarkrader  v.  Moore,  44  Cal.  144. 
Did  tbe  defendant  make  tbe  required  nom- 
manicatioD  to  bis  own  counsel?  And  did 
he  believe  the  plaintilT  guilty  at  tbe  time 
he  made  bis  affidavit  to  tbat  effect?  Theae 
qaestioua  having  t>een  properly  submitted 
to  the  Jury  with  proper  instructions  by 
tbe  court,  the  verdict  necessarily  implies 
tbat  the  jury  answered  one  of  thera,  at 
least,  ill  tbe  negative;  and,  since  there  is 
no  specification  that  the  evidence  did  not 
]uBtify  the  verdict  in  any  particular,  tbe 
verdict  is  conclusive  of  all  facta  neces- 
sarily implied  in  it.  Besides.  I  think  there 
was  evidence  tending  to  prove  that  the 
defendant  did  not  fully  state  to  his  coun- 
sel the  facts  within  his  knowledge  tending 
lo  exculpate  the  plaintiff  from  the  charge 
of  perjary.  To  make  this  fairly  appear, 
however,  would  require  a  tedious  state- 
ment of  the  evidence,  which,  in  view  of  the 
defective  specifications  of  particulars  in 
wbtcb  the  evidence  la  insulBclent,  is 
deemed  unnecessary. 

4.  Plaintiff  called  as  a  witness  the  de- 
fendant H inkle,  whose  memory  seemed 
bad,  and  for  the  purpose  of  retresbing  his 
memory  was  permitted,  against  the  ob- 
jection of  defendant,  to  read  to  tbe  wit- 
ness a  portion  of  his  testimony  on  the 
former  trial,  and  to  ask  him  if  be  mo  tes- 
tified. The  witness  did  not  answer  this 
qnestion.  and  what  was  so  read  as  his 
former  testimony  was  afterwards  stricken 
ont  by  tbe  court.  Again,  plaintiff's  coun- 
sel asked  tbe  witness  if  he  did  not  give  a 
certain  answer  to  a  certain  question  on 
tbe  former  trial,  to  whicb  witness  an- 
swered, "I  cannot  recollect  tbe  words." 
Dnder  the  circumstances  it  does  not  ap- 
pear tbat  the  action  of  the  court  amount- 
ed to  an  abuse  of  discretion ;  but,  if  it  did, 
tbe  defendant  was  not  injured  by  it.  The 
portion  of  Hinkle's  former  testimony 
which  was  read,  contained  nothing  pre]- 
adlcial  to  defendant  which  defendant  did 
not  admit  in  his  own  testimony,  vie., 
tbat  in  a  certain  conversation  he  (defend- 
ant) "spoke  of  arresting  Dawson  for  per- 
jury. "  When  the  witness  answered  that 
be  did  not  recollect  what  was  bis  answer 
to  a  certain  question  on  the  former  trial, 
his  answer  at  the  former  trial  was  not 
read ;  and  tbe  only  possible  ground  of  ob- 
jection to  this  last  question  la  tbat  it  was 
]n  tbe  nature  of  croso-examination  of 
plaintiff's  own  witness,  but  this  ground 
of  objection  was  not  stated. 

5.  It  was  claimed  on  the  trial  tbat  Mr. 
Olney's  advice  to  defendant  as  to  "prob- 
able cause"  was  grounded  In  part  upon 
knowledge  derived  from  others  than  de- 
fendant; and  Mr.  OIney,  as  a  witness  for 
defendant,  was  asked  to  state  what  Mr. 
McGowan,  as  Dawson's  attorney,  had 
t<aid  while  representing  Dawson  on  tbe 
trial  of  tbe  case  in  wliich  Dawson  was 
charged  with  perjury  in  bis  answer,  with- 
out showing  that  Dawson  was  preRent,or 
In  any  way  assented  to  what  McQowan 
said.    After  testifying  tbat  be  was  pres- 
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ent  In  court  on  that  occasion,  Mr,  OIney 
testified  as  follows:  "Mr.  Reddy.  Ques- 
tion. Were  you  informed  in  any  way  by 
Mr.  McGowan  or  any  other  person,  on 
the  part  of  Dawson,  at  any  time,  as  to 
what  the  defendant  (Da wsou)  meant  by 
the  plea  of  payment  in  tbat  answer?" 
An  objection  to  this  question  was  sus- 
tained by  the  court.  "Q.  Were  you  in- 
formed of  what  tbe  plaintiff  meant  by  his 
plea  of  payment  in  that  ■  answer?  An- 
swer. I  cannot  answer  tbat  question  ex- 
actly by  '  Yes '  or  '  No.'  If  you  will  fix  the 
time  and  place,  I  can  state  what  I  re- 
member. Q.  After  tbe  answer  was  filed, 
were  you  informed?  A.  Well,  I  can  say 
•Yes,'  if  you  will  allow  me  to  modify  my 
answer,  because  it  is  a  little  toosweeping. 
The  Court.  You  can  explain  it.  A.  (con- 
tinued.) With  that  understanding,  I  say 
'  Yea,'  but  I  desire  to  explain  it.  I  will 
have  to  state  what  I  said  in  court,  and 
what  Mr.  McQowan,  respresentlng  Mr. 
Dawson,  said.  The  Court.  That  Is  what 
I  have  rnl'>d  out.  Witness.  That  is  all  I 
know  about  It, — what  took  place  in  the 
court-room  at  the  time  of  the  trial  before 
Judge  Bearden  on  tbe  Ist  day  of  June; 
and  it  was  said  by  Mr.  McUowan,  who 
was  there  representing  Mr.  Dawson.  It 
came  up  in  regard  to  this  answer;  and  it 
was  a  statement  in  regard  to  tbe  answer. 
The  Court.  Then  the  objection  is  sus- 
tained." I  think  the  objection  was  prop- 
erly sustained. 

6.  It  is  insisted  tbat  certain  instructions 
asked  by  defendant's  counsel,  (numbered 
2, 12, 13,  and  15,)  and  refused  by  the  court, 
should  have  been  given.  Tbe  whole  sub- 
stance of  Nos.  2,  12,  16,  and  ao  much 
of  No.  18  as  is  correct,  was  substantially 
given  in  other  instructions.  Number  18  la 
erroneous,  in  that  tbe  court  is  asked  to 
charge  tbat  if  the  jury  believed  "that  a 
demand  for  rent  and  possession  of  the 
premises  in  question  was  madeupon  Daw- 
son on  the  25th  day  of  February,  1885,  and 
that  the  rent  had  not  been  paid  at  the 
time  the  answer  in  Maid  suit  was  sworn 
to  and  filed,  there  was  'probable  cause,'" 
etc.  From  these  facts  it  would  not  neces- 
sarily follow  that  Dawson's  verified  an- 
swer that  tbe  rent  bad  been  paid  by  him 
was  willfully  false,  nor  that  Schloss  had 
reasonable  grounds  for  so  believing.  Tlie 
Instructions,  as  aHked,  entirely  ignore  the 
evidence  on  the  purt  of  the  plaintiff  tend- 
ing to  prove  tbat  lie  bad  good  reasons  to 
believe,  and  did  believe,  that  the  rent  had 
been  paid  by  him,  and  that  .Schloss  so  un- 
derstood at  the  time  he  commenced  the 
prosecution  of  plaintiff  for  perjury. 

7.  It  Is  ulso  inhlBted  that  In  three  par- 
ticulars the  instructions  given  are  errone- 
ous. Thecourtintrodncpd  its  instructions 
to  the  jury  in  the  following  language: 
"Gentlemen  of  the  jury,  at  the  request  of 
the  defendant  in  this  case  I  give  you  tbe 
following  instructions. "  Then  follow  all 
the  instructions  shown  to  have  been  given. 
With  one  exception  these  instructions  are 
quite  as  favorable  to  defendant  as  he  was 
entitled  to  ask.  At  folio  318  the  following 
erroneous  sentence  is  found  in  the  instruc- 
tions given  :  "If  you  find  in  this  case  that 
malice  existed  upon  his  (defendant's)  part, 
then  the  plaintiff  would  be  entitled  to  re- 
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cover."  Three  times  before  and  once  after 
this  eentence  the  court  correctly  and  dis- 
tinctly Inatrocted  the  jury  that  before  the 
plaintiff  could  recover  he  must  prove  that 
the  prosecution  was  both  raallciDUS  and 
without  probable  cause.  The  Introduc- 
tion of  the  erroneous  sentence,  whether 
by  the  court  or  by  defendant's  attorney, 
was  probably  accidental,  as  it  is  inconsist- 
ent with  four  other  instructions  f;<ven. 
The  record,  in  the  laoRuage  of  the  court, 
shows  that  the  erroneous  instruction  was 
given  at  the  request  of  the  defendant;  and 
nothing  to  the  contrary  being  suggested, 
except  the  ira  probability  that  defendant's 
counsel  excepted  to  instructions  asked  by 
themselves,  and  as  It  is  not  impossible 
that  counsel  for  defendant  excepted  to  in- 
Btructions  requested  by  themselves,  (Peo- 
ple V.  Lopez,  59  Cal.  362;  Harrison  v. 
Spring  Val.  H.  G.  Co.,  6.«l  Cal.  376,  4  Pac. 
Bep.  881,)  the  record  must  be  taken  as  de- 
cisive of  the  question.  The  consequence 
is  that  appellant's  exceptions  to  the  in- 
structions given  should  be  disregarded.  I 
think  the  judgment  and  order  should  be 
aflBrmed. 

We  concur:    Fitzgerald,  C. ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 
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Smith  v.  McDbkmott.    (No.  12,844.) 

(Supreme  Court  of  CaUfovnia.    Feb.  19, 1898.) 

'BoTSD  roR  Costs — Actios  tor  Bla.ndeh  —  Surn- 

CIBSOY — VaLIDITT  OF  ACT. 

1.  Under  St.  1871-72,  p.  533,  requiring  plain- 
tiff in  an  action  for  slander  to  file  an  undertak- 
ing with  sureties  who  shall  annex  to  such  under- 
taking an  affidavit  that  they  are  residents  "with- 
in the  county,"  and  whose  qualifications  "shall 
be  as  required  in  their  affidavits, "  such  sureties 
must  be  residents  within  the  county  in  which  the 
action  is  brought. 

3.  Bach  act  having  been  passed'  by  the  same 
legislature  that  adopted  the  four  Codes,  includ- 
ing the  Code  of  Civil  Procedure,  but  subsequent 
to  such  adoption,  it  was  not  repealed  by  any  pro- 
vision in  said  Code  inconsistent  with  the  act. 

8.  If  such  act  were  Inconsistent  with  any  pro- 
vision of  any  of  the  Codes,  the  act  must  prevail, 
under  Pol.  Code,  %  4479,  giving  precedence  over 
the  Codes  to  all  acts  passed  at  the  same  session 
that  adopted  the  Codes. 

4.  Such  act  is  not  a  special  law,  and  as  such 
inconsistent  with  Const,  art  4,  i  25,  subd.  U,  and 
art.  22,  {$  1,  providing  that  the  legislature  shall 
not  pass  special  laws  regulating  the  practice  in 
courts  of  justice. 

6.  If  such  act  were  a  special  law,  it,  having 
been  passed  prior  to  the  adoption  of  the  consti- 
tation,  would  not  be  aSocted  thereby. 

Commissioners*  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Mateo  coun- 
ty;  E.  F.  Head,  Judge. 

Action  by  Mary  Smith  against  Hngb 
McDerinott.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

Henry  E.  Uighton,  for  appellant.  Ed- 
ward F.  FitzpHtrtck  and  George  N.  Back, 
{Henry  W.  Walkar,  of  counsel,)  for  re- 
spondent. 

Belcrrr,  C.  Tbis  is  an  action  to  re- 
cover  damages  for  slander.    The  com- 


plaint was  filed  in  the  superior  court  of 
San  Mateo  county  on  the  2Stb  day  of 
March,  1887.  The  summons  was  issned 
on  the  18th  of  February,  1888,  and  on  that 
day  the  plaintiff  filed  a  written  undertak- 
ing. In  the  sum  of  9500,  to  meet  the  re- 
quirements of  the  "Act  concerning  actionu 
for  libel  and  slander,"  passed  .March  'i3. 
1872,  (St.  1871-72.  p.  533.)  The  undertak- 
ing WHS  executed  in  the  city  and  county 
of  San  Francisco,  and  in  the  affidavit  an- 
nexed thereto  each  of  the  sureties  stated 
that  he  was  "a  resident  and  freeholder 
within  the  state  of  California.  "  As  a  mat- 
ter of  fact  each  of  the  sureties  was  a  resi- 
dent of  the  city  and  county  of  San  Fran- 
cisco. On  the  29th  of  February,  1888,  "and 
within  the  time  allowed  by  law,"  the 
defendant  gave  notice  to  the  plaintiff  that 
he  excepted  to  the  sureties,  and  each  of 
them,  and  that  he  required  them  to  appear 
before  the  Judge  of  the  soperior  court  of 
San  Mateo  county,  at  a  specified  time  and 
place,  to  justify  as  such  saretiee,  as  pre- 
scribed by  section  8  of  the  act  of  1872.  At 
the  time  and  place  named  the  two  sure- 
ties appeared  before  the  said  Judge,  and 
were  examined  as  to  their  sufficiency  by 
counsel  on  both  sides,  and  were  approved, 
as  shown  by  an  order  ol  the  court  en- 
tered on  its  minutes.  Afterwards,  cm 
March  31,1888,  the  defendant  served  on 
the  plaintiff  notice  that  be  would  move 
the  court  to  dismiss  the  action,  on  the 
ground  that  an  undertaking,  as  required 
by  the  act  of  1872,  had  not  been  filed.  This 
motion  came  on  for  hearing  in  April, 
and  was  argued  before  the  court,  and 
submitted  upon  briefs  filed  by  the  respect- 
ive parties.  After  considering  the  mat- 
ter, the  court  granted  the  motion  on  the 
ground  that,  "since  the  commencement 
of  said  action,  no  sufficient  undertaking 
has  ever  been  filed  herein. "  An  order  dis- 
mlMsing  the  action  was  thereupon  entered, 
and  from  this  order,  which  was  duly  ex- 
cepted to,  the  plaintiff  prosecutes  this 
appeal. 

The  act  of  1872  provides  as  follows; 
"Section  1.  In  an  action  for  libel  or  slan- 
der the  clerk  shall,  before  Issuing  the  sum- 
mons therein,  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff  in  the  sum 
of  five  hundred  (500)  dollars,  with  at  least 
two  competent  and  sufficient  sureties, 
specifying  their  occupations  and  resi- 
dences, to  the  effect  that,  if  the  action  be 
dismissed,  or  the  defendant  recover  Judg- 
ment, that  they  will  pay  such  costs  and 
charges  us  may  be  awarded  against  the 
plaiutiff  by  Judgment,  or  In  the  progress 
of  the  action,  or  on  an  appeal,  not  exceed- 
ing the  sum  specified  in  the  undertaking. 
An  action  brought  without  filing  the  un- 
dertaking required  shall  be  dismissed. 
Sec.  2.  Each  of  the  sureties  on  the  under- 
taking mentioned  in  the  first  section  shall 
annex  to  the  same  an  afi[ldavlt  that  he 
is  a  resident  and  houselioldpr  or  free- 
holder within  the  county,  and  is  worth 
double  the  amount,"  etc.  "Sec.  3.  •  •  • 
The  qualifications  of  the  sureties  shall  be 
as  required  in  their  affidavits."  These 
sections  are  parts  of  one  act,  and  must  be 
read  and  construed  together.  When  so 
read  it  clearly  appears  that  the  enreties,  to 
be  "competent  and  sufficient, "  must  have 
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the  qaaliflcatlons  retinlred  !d  tbelr  afflda- 
vttB.  One  of  the  quallHcatlona  required 
to  be  utated  In  the  affidavita  Is  that  the 
Borety  ie  a  rcBlrtent  "within  the  couuty." 
This  evidently  means  within  the  county 
in  which  the  action  la  brought.  Here  the 
Boretiee  were  not  reaidenta  of  theconnty 
of  San  Mateo,  and  therefore  they  were 
not,  in  this  regard,  competent  and  auffi- 
rient.  But  the  affldavita  ure  to  be  an- 
nexed to,  and  are  parta  of,  the  undertak- 
ing, and  the  statute  ezpreaaly  declares 
that  if  the  undertaking  required  ia  not 
filed  the  action  shall  be  dlsmiaaed.  The 
appellant  contends  that  this  act  was  re- 
pealed by  the  Code  of  Civil  Procedure, 
which  dei-lares  thatit"e8tabltahes  the  law 
uf  this  state  respecting  the  subjects  to 
which  it  relates,"  (aectlon  4,)  and  that, 
"in  all  cases  provided  for  by  this  Code,  all 
statutes,  laws,  and  rules  heretofore  in 
force  In  this  state,  whether  consistent  or 
not  with  the  prorlalons  of  this  Code,  un- 
lesp  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated,"  (section  18.) 
It  is  urged  that  the  Code  provides  for  but 
one  form  of  civil  action,  prescribes  how  a 
civil  action  is  to  be  commenced,  how  and 
when  the  summons  is  to  be  issued  and 
served,  and  that,  when  the  service  Is  com- 
plete, "the  court  is  deemed  to  have  ac- 
quired jurisdiction  of  the  partlen,  and  to 
bave  control  of  all  tlie  subsequent  pro- 
ceedings;" that  these  provisions  apply  to 
all  civil  actions;  and  that  there  Is  no  pro- 
▼isioD,  expressly  or  by  implication,  cnn- 
tinaing  in  force  the  act  in  question.  The 
rendy  and  obvious  answer  to  this  argu- 
ment is  that  the  four  Codes  were  passed 
on  the  11th  day  of  March,  1872,  while  the 
act  claimed  to  bave  been  repealed  thereby 
'was  snbseqnently  passed  at  the  same  ses- 
sion. A  subsequent  ant  la  not  repealed  by 
a  prior  one.  Besides,  section  4479  of  the 
Political  Code  provides:  "If  the  provis- 
ions of  any  law  passed  at  the  present  ses- 
sion of  the  legislatere  contravene  or  are 
inconsistent  with  the  provisions  of  either 
of  the  toor  Codes,  the  provisions  of  such 
law  mnst  prevail." 

The  appellant  also  contends  that  the 
act  was  a  special  law,  and  inconsistent 
with  the  provisions  of  our  present  consti- 
tntion,  and  that  it  ceased  to  exiat  upon 
the  adoption  thereof.  The  portions  of  the 
constitntion  relied  upon  ns  affecting  this 
result  are  section  25,subd.8,  art.4,  and  sec- 
tion 1,  art.  22.  They  are  aa  follows:  "The 
lej^slature  shall  not  pass  local  or  special 
laws  In  any  of  the  following  enumerated 
cases;  that  Is  to  say,  •  »  •  regulating 
the  practice  of  courts  of  Justice."  "The 
provisions  of  all  laws  which  are  Inconsist- 
•>nt  with  thlacoustitntlon  shall  cease  upon 
the  adoption  thereof."  We  do  not  think 
this  contention  can  be  sustained.  In  our 
opinion  the  act  is  not  a  local  or  special 
law  within  the  meaning  of  the  constitu- 
tion. It  applies  to  the  whole  state,  and 
to  every  person  within  the  state  who  may 
•wish  to  commence  an  action  for  libel  or 
slander.  A  special  law  la  one  relating  to 
a  selected  class,  as  well  as  to  a  particular 
object.  This  act  does  not  relate  to  a  se- 
lected dasa^  but  extends  to  and  binds  all 
within  the  Jurisdiction  of  the  law-making 
power.    If,  however,  the  act  could  be  con- 


sidered a  special  law,  still  the  result 
claimed  would  not  follow.  It  has  been 
held  by  this  court  that  the  provision  of 
the  constitution  that  the  legislature  shall 
not  paaa  local  or  apecial  laws  In  certain 
casea  applies  to  future  and  not  to  past 
legialatiou,  and  therefore  does  nut  op- 
erate to  repeal  acts  passed  before  the 
constitntion  went  Into  effect.  Ex  parte 
Burke,  69  Cnl.  6;  School-Dist.T.  Sboecraft, 
88  Cal.  372,  20  Pac.  Rep.  211. 

The  appellant  further  claims  that  the 
order  of  dismissal  should  be  reversed  up- 
on the  authority  of  Dixon  v.  Allen,  69  Cal. 
527, 11  Pac.  Bep.  179,  and  SUnson  v.  Car- 
penter, 78  Cal.  B71,  21  Pac.  Rep.  804.  In 
the  first  of  these  casea  no  undertaking  was 
filed  at  the  time  of  the  commencement  ot 
the  action.  Afterwards  the  plaintiff  filed 
an  amended  complaint,  to  which  the  de- 
fendant demurred,  and,  the  demurrer  be- 
ing overruled,  answered.  The  case  was 
then,  by  agreement  of  the  parties,  set  tor 
trial  on  a  day  named.  Before  that  day 
arrived  the  defendant  moved  the  court  to 
dismiss  the  action,  on  the  ground  that  no 
bonds  for  costs  had  been  filed.  The  court 
refused  to  dismiss  the  action,  and  gave 
the  plaintiff  leave  to  then  file  the  statu- 
tory undertaking;  and  one  in  due  form 
was  executed  and  filed.  This  was  held, 
on  appeal,  not  to  be  error,  the  conrt  say- 
ing: "The  statute  (Acts  1871,  p.  533.  §  1) 
does  not  deprive  the  superior  court  of  Ju- 
risdiction in  case  the  undertaking  ia  not 
filed.  The  object  of  the  statate  Is  arcora- 
plished  If,  when  the  objection  ia  made,  the 
undertaking  is  executed,  and  the  defend- 
ant thus  secured  the  costs  and  charges 
which  may  be  awarded  to  him."  In  the 
second  case  no  undertaking  was  filed  by 
the  plaintiff  before  theissuanceof  the  sum- 
mons, but  four  days  later  one  In  due  form 
was  filed.  About  two  months  after  that, 
when  a  Jury  was  in  attendance  for  the 
trial  of  the  case,  the  defendant  objected 
for  the  first  time  that  an  undertaking  had 
not  been  tiled  In  time,  and  moved  to  dia- 
miss  the  action  because  the  undertaking 
was  not  tiled  for  several  days  after  filing 
the  complaint,  and  issuance  and  service 
of  summons.  The  trial  court  granted 
the  motion,  and,  on  appeal,  this  was  held 
to  be  error,  on  the  authority  of  Dixon  v. 
Allen,  supra.  The  obvious  difference  be- 
tween those  cases  and  this  is  that  in  each 
of  them  an  undertaking  "in  due  form," 
that  is,  meeting  alltlie  requirements  of  the 
statute,  was  filed,  while  here  no  such  un- 
dertaking has  ever  been  filed  or  offered  to 
be  filed.  When  the  motion  to  dismiss  was 
made,  and  the  plaintiff's  attention  was 
directly  called  to  the  matter,  she  might 
have  asked,  and  doubtless  would  have 
obtained,  leave  to  file  an  undertaking 
in  due  form,  as  required  by  the  stat- 
ute. This,  however,  she  failed  to  do,  pre- 
feriing,  as  it  would  seem,  to  rely  on  the 
defective  undertaking  already  on  file,  and 
to  take  the  chances  uf  its  being  held  sufH- 
clent.  Under  the  circumstances  shown, 
we  think  the  conrt  below  was  right  In  dis- 
missing the  action,  and  we  therefore  ad- 
vise that  th(;order  and  Judgment  appealed 
from  be  affirmed. 

We  concur:    Vancliet,  C. ;  Footb,  C 
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Pkr  Cubtah.  For  the  reaBons  given  In 
tbe  toreifoiDS  opinion  the  Jtidgraent  and 
order  appealoiil  from  are  afSrmed. 


ttCaL4St 
la  re  Buhton's  Estatb.   (No.  14,450.) 

(Supreme  Cou/rt  of  Calif  omia.    Feb.  80, 1893.) 

DUTRIBUTIOH  OT  ESTATES— R1OHT8  OT  FdBOHABEB 

or  Iktesbst. 
Under  Code  Clrtl  Proo.  f  1664,  which  pro- 
vides that,  in  all  estates  now  being  administered, 
any  person  claiming  to  be  lieir  to  tbe  deceased, 
or  entitled  to  distribution,  in  whole  or  in  part, 
of  such  estate,  may  file  a  petition  praying  the 
court  to  "deulare  the  rights  of  all  persons  to  said 
estate,  and  all  interests  therein,  and  to  whom 
distribution  thereof  should  be  made, "  etc.,  one 
who  hus,  by  purchase,  succeeded  to  tbe  rights  of 
the  heirs  to  land  before  distribution  may  main- 
tain her  petition  in  the  superior  court  for  the  de- 
termination of  the  title,  and  for  distribution. 
Theller  v.  Such,  57  Cal.  447;  Bath  v.  Valdez,  70 
CaL  850,  11  Fao.  Rep.  724;  Barnard  v.  Wilson, 
74  CaL  513,  16  Pac.  Rep.  307;  Chever  v.  Ching 
Hong  Pot,  88  Cal.  68,  22  Pao.  Rep.  1081,— dib- 
tinguished. 

Commlseionera'  decision.  In  bank.  Ap- 
peal frura  Ruperior  court,  San  Diego  coun- 
ty ;  John  R.  Aitken,  Jud^e. 

Petition  by  Maggie  I^each,  execntrix  ot 
tbe  will  ol  Wallace  Leach,  deceased,  pray- 
ing for  the  determination  of  the  rigbtB  of 
all  persons  to  the  estate  of  Henry  S.  Bur- 
ton, deceased,  and  for  distribution.  Maria 
A.  Burton  as  widow,  and  others  as  heirs. 
Of  Burton,  answered.  Petitioner  bad  de- 
cree, and  certain  defendants  appeal.  Af- 
firmed. 

Works,  Gibson  &  Titus  and  Luce  A  Mc- 
Donald, for  appellants.  Wellborn,  Parker 
£  Stevens,  TJaitjes  <&  Ward,  and  James  S. 
Callen,  for  respondents. 

Vancliep,  C.  This  1b  a  proceeding  Initi- 
ated by  the  petition  of  Maggie  Leach,  as 
executrix  and  sole  devisee  of  tbe  will  ot 
Wallace  Leacb,  deceased,  under  section 
1GC4  of  the  Code  of  Civil  Procedure,  pray- 
ing the  court  to  ascertain  and  declare  the 
rights  of  all  persons  to  tbe  estate  of  Henry 
S.  Burton,  deceased,  and  to  determine  to 
whom  distribution  thereof  should  be 
made.  lu  due  course  of  the  proceeding, 
the  petitioner  filed  her  complaint,  alleging 
that  she  bad  succeeded  to  tbe  title  of  the 
heirs  of  Heiiry  S.  Barton  In  and  to  a  tract 
ot  land  containing  8,925  acres,  situate  in 
tbe  county  of  San  Diego,  known  as 
"Rancho  Jamul,"  subject  to  administra- 
tion and  to  the  homestead  of  tbe  widow 
of  the  deceased,  and  praying  that  it  may 
be  BO  determined,  and  that  distribution 
of  tbe  estate  be  made  to  her.  The  heirs  of 
Henry  S.  Burton, deceased,  who  appeared, 
and  by  answer  denied  the  alleged  right  of 
petitioner,  were  Maria  A.  Burton,  the 
widow  ot  deceased ;  Nellie  de  Pedrorena 
and  Henry  n.  Burton,  the  children  of  de- 
ceased; and  Elizabeth  Lull  Cochrane  and 
Richard  Swann  Lull,  tbe  grandchildren 
of  deceased.  The  court  found  that  five- 
Bixths  of  theRancho  Jamul  had  descended 
to  Maria  A.  Burton,  Nellie  de  Pedrorena, 
and  Henry  H.  Burton,  as  heirs  of  Henry 
S.  Bnrton,  deceased,  and  that,  through 
the  foreclosure  ol  a  mortgage  executed  by 
these  heirs,  the  plaintiff,  Maggie  Leacb,  as 


executrix  of  the  will  of  Wallace  Leacb,  de- 
ceased, and  as  sole  devisee,  has  succeeded 
to  and  Is  the  owner  of  all  their  rights,  as 
such  heirs,  in  and  to  the  Rancho  Jamul; 
and  decreed  that,  upon  final  distribution, 
five-sixths  of  said  rancho,  less  tbe  home- 
stead, be  distributed  to  her,  and  tbat  the 
remaining  one-sixth  be  distributed  to  the 
two  grandchildren  above  named.  From 
this  decree  Maria  A.  Burton,  Henry  H. 
Burton,  and  Nellie  de  Pedrorena  bring 
this  appeal  upon  the  judgment  roll,  and 
without  an.y  bill  ot  exceptions. 

1.  It  is  contended  by  counsel  for  appel- 
lants that  section  1664  of  the  Code  ot  Civil 
Procedure  does  not  authorize  the  superior 
court  to  ascertain  and  declare  the  rights 
or  interests  of  others  than  the  iielrs  of  an 
Intestate  and  tbe  devisees  and  legatees  by 
will;  and  that  one  who  has  purchased  the 
Interest  ot  an  heir  or  devisee  in  the  prop- 
erty ot  tin  estate,  pending  the  administra- 
tion, has  no  right,  under  tbat  section  of 
the  Code,  to  have  tbe  Interest  thus  pur- 
chased, ascertained,  declared,  or  directly 
distributed  to  him  by  the  superior  court, 
"Willie  sitting  as  a  court  of  probate" — 
First,  because  no  such  legislative  intent  is 
expressed  in  that  section;  and,  second, 
because,  it  sucb  intent  Is  expressed,  the 
section  In  unconstitutional  In  that  respect. 

First.  I  think  It  cannot  reasonably  be 
questioned  tbat  it  was  the  Intention  ot 
the  ieglHlature,  by  section  1064  of  the  Code 
of  Civil  Procedure,  to  provide  a  mode  of 
proceeding  by  which  all  persons  who 
claim  ownership  of  or  an  interest  In  tbe 
property  ot  an  estate  of  a  testator  or  an 
intestate,  whether  directly,  as  heirs  ano 
devisees,  or  indirectly,  through  the  heirs 
or  devisees,  may  have  their  respective 
rights  and  interests  in  and  to  such  prop- 
erty conclusively  ascertained,  determined, 
and  declared,  so  far,  at  least,  as  the  par- 
ties belore  the  court  are  concerned,  before 
distribution  is  decreed,  to  the  end  that  tbe 
final  distribution  of  the  property  may  lie 
made  directly  to  the  persons  respectively 
entitled  thereto;  and  the  language  ot  the 
section  seems  to  express  this  intention  su 
clearly  that  there  Is  no  room  tor  construc- 
tion. But  the  provisions  of  tbe  section 
are  carefully  limited  to  tbe  ascertainment 
and  determination  ot  rights  and  interests 
claimed  in  privity  with  the  estates,  and 
are  not  applicable  to  rights  or  titles 
claimed  adversely  to  such  estates.  Tbe 
case  most  relied  upon  as  being  opposed  to 
the  views  above  expressed  Is  that  of 
Chever  v.  Cbing  Hong  Poy,  82  Cal.  68,  22 
Pac.  Rep.  1081.  But  that  case  was  not  a 
proceeding  under  section  1664  of  the  Code 
of  Civil  Procedure;  nor  did  it  Involve  any 
question  as  to  the  construction  or  consti- 
tutionality of  that  section;  nor  is  there 
any  allusion  to  that  section  in  the  opin- 
ion. The  only  point  decided  in  that  case 
is  that  an  ordinary  decree  of  distribution 
to  an  heir  is  not  conclusive  of  title  lu  the 
heir  as  against  a  prior  grantee  of  snca 
heir.  The  reasons  tor  this,  as  I  under- 
stand the  o[)iRion,  are  that  In  the  ordinary 
mode  ot  disti-ibutioa  the  grantee  ol  the 
heir  Is  not  a  party  to  tbe  proceeding,  and 
there  Is  no  issue  as  to  his  title  presented 
for  determination.  This  being  so,  of  course 
the  court  would  have  no  Jurisdiction  to 
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try  or  determine  anTtlilng  as  to  the  title 
of  the  grantpe.  The  opinion  Indlcntee, 
however,  that  the  caseB  In  this  otate  are 
not  entirely  barmontons  on  this  point; 
and  hence  the  apparent  need  of  encb  a 
mode  of  procedure  ue  that  provided  by 
section  1604  of  the  Code  of  Clvi)  Procedure, 
whereby  the  Kranteea  of  heirs  and  devisees 
may  have  their  rigbta  determined,  and 
distrlbutloD  ordered  directly  to  them,  In- 
stead of  being:  compelled  to  pursue  the 
heirs  or  devlaees  by  another  suit  In  snb- 
stantlatly  the  same  court,  after  the  latter, 
by  decree  of  distribution,  have  been  in- 
vested  with  prima  fitei«  title. 

Second,  It  Is  farther  contended  that, 
conceding  that  section  1604  of  the  Code  of 
Civil  Procedure  clearly  expresses  the  In- 
tention of  the  legislature  to  authorize  the 
eoort  to  ascertain  and  determine  the 
rights  of  alleged  assignees  of  the  heirs, 
as  a  part  of  the  proceedings  in  the  settle- 
ments of  estates  of  deceased  persons,  to 
that  extent,  the  legislature  attempted  to 
confer  opon  superior  courts  a  Jurisdiction 
not  authorised  by  the  constitution;  since 
the  constitution  has  conferred  upon  "su- 
perior courts,  while  sitting  as  courts  of 
probate, "  jurisdiction  of  only  probate  mat- 
ters. The  point  made  is  that  while  the 
superior  court  was  engaged  in  the  pro- 
ceeding to  settle  and  distribute  the  estate 
of  H.  S.  Burton,  deceased.  It  had  no  Juris- 
diction of  the  subject-matter  of  ascertain- 
ing and  determining  the  rights  of  the  al- 
leged assignees  of  theheirs,  although  it  had 
Jurisdiction  to  ascertain  and  determine  the 
respective  rights  of  the  heirs  among  them- 
selves. It  Is  notqnestloned  that  the  court 
had  Jurisdiction  of  the  persons  of  all  par- 
ties interested,  nor  that  the  proceeding 
was  conducted  in  strict  accordance  with 
section  1664  of  the  Code  of  Civil  Procedure. 
Mo  distinct  "court  of  probate"  has  been 
created  or  recognised  by  the  present  con- 
stitution of  this  state.  The  constltutlcm 
baa  created  superior  courts, and  has  given 
them  originnl  Jurisdiction  of  the  subjeeta- 
matter  of  various  classes  of  actions  and 
special  proceedings,  more  or  less  distinct 
from  each  other;  among  which  are  "all 
actions  at  law  which  involve  the  title  or 
possession  of  real  property,  "and  "all  such 
special  cases  and  proceedings  as  are  not 
otherwise  provided  for,"  and  "all  matters 
of  probate."  Articles,  (6.  The  proceed- 
ing provided  by  section  1664  of  the  Code  of 
Civil  Procedure  is  a  special  proceeding, 
(Smith  V.  Westerfleld,  88  Cat.  874,  26  Pec. 
Bep.  206,)  and  Is  embraced  within  the  scope 
of  "matters  of  probate,"  as  clearly  ho  ns 
Is  the  proceeding  for  the  sale  of  real  prop- 
erty to  pay  debts  of  an  estate.  The  ob- 
jects of  probate  proceedings  are  to  admin- 
ister, settle,  and  distribute  the  estates  of 
deceased  persons.  They  ore  commenced 
by  petition  for  letters  of  ndnitniBtratlon 
or  for  the  probate  of  wills,  and  They  are 
closed  by  a  decree  distributing  "tlic  resi- 
due of  the  estate  In  the  hands  of  the  exec- 
utor or  administrator,  if  any,  anions  the 
persons  who  by  law  are  entitled  thereto,  " 
(Code  (^vll  Proc.  §  1665,)  and  an  order  dis- 
charging the  executor  or  administrator, 
bat  wlio  cannot  be  discharged  frnra  his 
trust  until  be  has  delivered  up.  under  the 
order  of  the  court,  (order  of  distribution,) 


all  property  of  the  estate  to  the  parties 
entitled,  (section  1687.)  It  will  not  be  de- 
nied that  the  decree  of  distribution,  and 
the  order  dlschartdng  the  executor  or  ad- 
ministrator, are  within  the  scope  of 
"matters  of  probate,"  In  the  sense  of  the 
constltatlon;  from  which  it  necessarily 
follows  that  the  court  must  have  the  inci- 
dental power,  in  some  mode,  to  ascertain 
and  determine  who  are  entitled,  as  distrib- 
utees, to  the  residue  of  the  estate,  even 
though  such  determination  should  involve 
a  qnestlun  as  to  title  or  possession  of  real 
property;  and  I  nee  no  objection,  on  con- 
stitutional grounds,  to  the  mode  provided 
by  section  1664  of  the  Code  of  Civil  Proced- 
nre.  The  superior  court,  while  sitting  In 
matters  of  probate,  is  the  same  as  It  Is 
while  sitting  in  cases  In  equity,  in  cases  at 
law,  or  In  special  proceedings;  and,  when 
It  has  Jurisdiction  of  the  subject-matter  of 
a  case  falling  within  either  of  these  classes, 
it  has  power  to  hear  and  determine,  in 
the  mode  provided  by  law.  all  questions 
of  law  and  fact,  the  determination  of 
which  Is  ancillary  to  a  proper  Jud^roenc 
In  such  case.  This  Is  an  incidental  power 
pertaining  "to  all  courts  for  the  purpose 
of  enabling  them  to  exercise  the  Jurisdic- 
tion which  is  conferred  upon  them." 
Bmith  V.  Westerfleld,  supra.  It  Is  true, 
however,  that  In  special  proeeedlngs  the 
court  mast  exercise  its  Jurisdiction,  sub- 
StantlHlly  at  least,  in  the  mode  prescribed 
by  the  statute  authorizing  the  proceed- 
ing; but  in  this  case  it  Is  not  questioned 
that  the  court  did  so.  The  statute  (sec- 
tion 1664)  expressly  authorizes  and  re- 
quires the  court  to  determine  "the  heirship 
to  the  deceased,  the  ownership  of  his  es- 
tate, and  the  IntereHt  of  each  respective 
claimant  thereto  or  therein,"  which  Is  not 
claimed  adversely  to  the  estate.  This  cer- 
tainly Includes  the  "ownership"  of  gran- 
tees of  the  heirs,  and  all  those  who  are 
"claimants"  through  the  heirs.  All  such 
are  required  to  be  cited  to  appear  and  to 
plend"the  facts  constituting  their  claim 
of  heirship,  ownership,  or  Interest  In  snid 
estate;"  and  it  further  provides  that  evi- 
dence shall  be  received  in  support  of  all  Is- 
sues made  by  the  pleadln^^s.  The  proceed- 
ing thus  authorized,  expressly  and  neces- 
sarily Involves  questions  to  tlie  title  to 
the  property  of  the  estate,  whether  real  or 
perfionnl.  How  is  the  court  to  exercise 
the  Jurisdiction  given  without  trying  and 
determining  such  questions?  Tbecasesof 
Theller  v.  Such,  57  Cal.  447;  Bath  v.  Val- 
dea,  70  Cal.  350, 11  Pac.  Rep.  724;  and  Bar- 
nard V.  Wilson,  74  Cal.  512, 16  Pac.  Rep. 
807,— are  Irrelevant  to  any  point  in  this 
case,  since  in  each  of  them  the  claim  to  be 
determined  was  adverse  to  the  estate  of 
the  deceased.  For  such  a  case,  ns  before 
remarked,  section  1064  of  the  Code  of  Civil 
Procedure  does  not  provide. 

The  findings  of  fact  support  the  decree. 
The  points  made  by  appellants.  In  addi- 
tion to  those  above  conslderod,  have  not 
n  sufilclent  foundation  in  the  record,  even 
if  the  reports  of  former  cases  in  this  court 
between  the  same  parties  may  be  consid- 
ered. I  tbtnic  the  Judgment  and  order 
should  be  affirmed, 

We  concur:    Belcher,  C.  ;  Foote,  C. 


Digitized  by 


Google 


38 


PACITIO  BEPOBTEB,  Vol..  29. 


(Idabo. 


Per  Curiam.  For  the  reaaona  given  In 
the  foregolnK  opinion  the  judgment  and 
order  are  affirmed. 

(»  Idaho  [Ha»b.]  374)  ' 

Statb  ▼.  O'Bkiun  et  al. 
{Supreme  Court  of  Idaho.    March  4, 1898.) 
MuBDBR  IK  Second  Deokee. 
Evidence  sofBcient  to  sustain  verdict. 
(SylUxlyut  by  the  Court.) 

Appeal  from  district  court,  Bingham 
county;  D. W.  Standkod,  Judge. 

Indictment  against  O'Brien,  John  Be- 
atune,  and  James  Mike  for  murder. 
O'Brien  was  not  apprehended.  Verdict 
of  guilty  of  murder  in  the  second  degree, 
and  judgment  tliereon  as  against  the  oth- 
er defendants.  From  the  judgment  and 
an  order  denying  a  new  trial  they  appeal. 
Aiflrnied. 

E.  P.  Bllckensderfer  and  T.  Al.  Stewart, 
for  appellants.  Atty.  Oea.  Roberts,  for 
the  8tate. 

Morgan,  J.  The  three  defendants  were 
Indicted  for  the  murder  of  David  Stoddard. 
Defendant  O'Brien  not  having  been  appre- 
hended, defendants  Milceand  Bestone  were 
tried  before  the  court  and  a  jury.  The  ju- 
ry found  the  two  defendants  guilty  of 
murder  in  the  second  degree,  and  they 
were  sentenced  to  10  years  eacii  in  thepeo- 
itentiary.  The  defendants  appeal  from 
this  judgment  and  from  the  order  over- 
ruling the  motion  for  a  new  trial.  Tlie 
following  errors  are  assigned:  First,  the 
giving  of  the  following  instruction,  viz. : 
"^If  the  jury  believe  from  all  the  evidence, 
beyond  a  reasonable  doubt,  that  It  was 
understood  by  and  between  the  defend- 
ants Olid  said  O'Brien,  after  said  O'Brien 
had  been  struck  by  Stoddard,  if  the  jury 
believe  that  he  was  so  struck  by  Stod- 
dard,.that  the  defendants  at  bar  should 
watch  Stoddard,  and  prevent  his  leaving 
the  saloon,  or  detain  him  while  on  bis 
way  from  said  saloon,  and  thus  enable 
said  O'Brien  to  provide  himself  with  a 
weapon,  and  give  him  au  opportunity  to 
kill  Stoddard,  or  inflict  serious  bodily  in- 
jury on  him,  and  that  in  pursuance  of 
said  understanding  or  agreement  the  de- 
fendants did  stop  Stoddard  after  he  left 
the  saloon,  and  detain  him,  and  thereby 
gave  O'Brien  an  opportunity  to  kill  him, 
the  jury  should  And  the  defendants,  or 
whichever  of  them  did  so  act,  guilty  of 
murder."  The  defendants  object  to  this 
instruction,  on  the  ground  that  there  is 
no  evidence  tending  to  prove  that  defend- 
ants, or  either  of  them,  stopped  Stoddard 
on  the  street. 

B.  W.  Nelson  swears:  "I  was  at  Bea- 
ver Canon,  and  was  running  the  work 
train  on  the  24th  of  August  last.  Knew 
these  defendants,  and  had  seen  O'Brien. 
These  men  were  working  under  Mr.  Wha- 
len,  and  I  bad  charge  of  the  train. 
O'Brien  was  an  Italian,  I  think.  Know 
where  Poulsen's  saloon  Is  in  that  town, 
and  was  there  on  the  night  of  the  24th  of 
August.  Went  in  about  8  o'clock  In  the 
evening.  There  were  several  in  the  saloon, 
among  whom  were  these  defendants 
O'Brien  and  Collier.  When  I  went  in,  the 
larger  man  of  these  two  was  kicking  the 


other  man's  hat,  and  O'Brien  wao  talk- 
Ing  to  the  brakeman.  Stoddard  came  la 
while  Bestone  was  kicking  the  hat  about. 
Stoddard  appeared  just  as  Bestone  was 
kicking  the  hat  to  the  door,  and  he  kicked 
Stoddard  on  the  hand.  Stoddard  asked 
what  was  the  matter,  and  Bestone  said 
something  in  reply.  Stoddard  told  them 
not  to  make  so  much  noise.  O'Brien  then 
went  up  to  Stoddard  and  said, '  Who  are 
you?'  Stoddard  said. 'I  am  an  officer, 
and  want  you  to  keep  still.'  O'Brien 
then  made  a  very  vile  and  Insulting  i-e- 
mark  to  Stoddard,  and  then  turned  to 
go  towards  the  brakeman.  Stoddard 
then  hit  him  over  tlie  head  with  a  gun, 
(meaning  a  revolver.)  O'Brien  then 
turned  and  asked  what  was  The  matter. 
Stoddard  asked,  *  What  was  that  yon 
said?'  O'Brien  said,  'I  didn't  say  any- 
thing.' O'Brien  then  went  over  and  had 
some  beer.  Stoddard  asked  us  all  to  have 
a  drink.  Allcame  up  and  took  something. 
I  took  a  cigar.  .Tust  at  tlie  same  time 
O'Brien  and  these  two  defendants  stepped 
out  doors,  and  the  threL>  were  standing 
tiiere  talking  half  a  minute,  and  then 
O'Brien  went  towards  the  outfit  car,  a:id 
these  two  went  the  other  way  by  the 
stone  store.  I  mean  by  the 'outfit  cars' 
the  place  where  they  live.  There  were  tour 
or  five  cars.  Don't  know  which  cars  these 
defendants  slept  in.  After  O'Brien  started 
I  did  not  watch  him.  After  I  got  outside 
I  went  over  to  the  office,  and  sent  a  mes- 
sage to  find  out  where  we  were  to  work 
next  day.  I  think  I  was  gone  to  the 
office  15  or  20  mlnntes.  I  then  walked 
over  to  Poulsen's  saloon.  Saw  Stoddard 
standing  on  the  plank  walk,  talking  to 
these  two  defendants.  I  spoke  to  Stod- 
dard, iind  then  told  these  two  defendants 
it  was  time  they  were  going  home.  They 
said,  '  Yes ;  but  come  and  have  some  more 
beer.'  I  said,  'No;  youmustgoto  bed, for 
you  will  havfl  to  work  to-morrow.'  They 
said,  'All  right,'  and  then  asked  Stod- 
dard to  have  a  drink.  They  both  then 
shook  hands  with  .Stoddard.  I  then  put 
my  hand  on  Bostone's  shoulder,  and  he 
turned  off  to  one  side  and  again  shook 
hands  with  Stoddard.  Their  conversa- 
tion was  directed  to  Stoddard.  Don't 
know  where  these  two  defendants  were 
while  I  went  to  the  depot.  I  was  about 
35  feet  from  them  when  I  first  saw  them. 
From  Poulsen's  to  railroad  track  was 
about  70  or  100  feet.  The  stone  st'ire  Is 
4  or  5  feet  from  the  sidewalk.  These  dis 
feudants  were  facing  the  saloon,  and  Stod- 
dard was  facing  the  railroad  track.  I 
was  facing  defendants,  and  had  a  good 
view  of  saloon  and  what  was  in  front  of 
it.  I  turned  around,  and  started  to  go 
towards  the  track.  Had  got  several 
steps,  and  heard  a  scuffle  and  turned 
around.  I  saw  two  persons  scuffling,  and 
saw  some  one  fall.  I  started  towards 
them.  Before  I  conld  get  there  I  heard 
Collier  say, '  Good  Ood  I  He  Is  dead. '  An 
he  said  that  O'Brien  stepped  off  the  plat 
form.  I  stepped  down.  O'Brien  started 
towards  me,  and  I  picked  up  a  railroad 
link.  O'Brien  started  off  and  got  25  or  30 
feet.  I  threw  the  link  at  him.  Struck  him 
on  the  shoulder,  and  knocked  him  down. 
He  struffffled  to  his  feet,  and  started  to- 
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warrla  the  depot.  T  made  a  pass  at  him. 
He  dodged  and  struck  at  me,  missing  me 
about  eigrht  Inches.  As  he  passed  by  the 
light  I  saw  something  shining,  and  said 
to  myself,  'That  is  a  razor.'  I  stepped 
baelcun  the  platrorm  and  asked  what  was 
wrung.  There  were  two  or  three  there 
then.  They  said  Stoddard  was  dead. 
We  carried  him  into  the  saloon.  I  think 
he  took  about  one  breath  after  we  got 
him  into  the  saloon.  His  head  was 
aoarly  cat  off.  There  had  been  two  cats, 
and  tbere  was  nothing  but  the  bone  hold- 
ing the  head  on.  I  did  not  see  these  de- 
fendants after  that,  and  don't  know  where 
they  went.  When  the  scuffle  commenced 
they  were  right  ahead  of  me,  and  to- 
gether. Stoddard  resided  across  the  rail- 
road track,  west  from  saloon,  and  from 
where  he  was  killed.  He  was  dead  when 
we  got  him  in  the  saloon. "  On  cross-ex- 
amination witnesss  said:  "I  did  not  see 
defendants  go  behind  the  stone  store,  but 
saw  them  stop  on  the  sidewalk,  going 
west.  When  I  .eft  the  saloon  the  first 
time  thei-e  was  no  one  in  the  saloon  but 
Stoddurd,  Collier,  and  two  brakemen." 

E.  V.  Collier  was  then  called  as  a  wit- 
ness. Collier's  testimony  corresponds 
sobstantlally  with  that  of  Nelson's  down 
tu  tbc  time  that  O'Brien  was  struck.  He 
swears  that  at  the  time  that  O'Brien  was 
struck  he  asked  Stoddard  wbat  that  was 
for,  and  then  turned  away,  and  said  that 
he  waH  going  to  bed,  and  walked  over  to 
the  two  defendants,  and  they  went  to  the 
door.  They  were  talking  outside  the  door 
two  or  three  minutes.  I  coold  see  tbem 
throogh  the  opening  In  the  door.  After 
this  conversation,  one  went  south-east 
and  the  others  went  west.  About  20  mln- 
Qtes  after  the  Ztqllans  bad  the  talk  at  the 
door  Stoddard  said  that  be  would  have 
to  go  tu  bed,  and  went  out  and  started  to 
the  railroad  track,  west.  I  started  with 
Stoddard,  and  about  100  feet  from  Poul- 
een's  we  met  these  men.  Stoddard  was 
ahead  of  roe.  They  came  down  thn  plank 
walk,  and  made  a  load  noise  with  %heir 
feet,  and  came  up  in  fr«mt  of  Stoddard, 
and  Stoddard  said, 'Now  what,  boys?' 
They  said,  '  Me  one  mure  beer,  you  one 
more  beer.'  Stoddard  said,  '  No ; '  that  he 
had  h<>er  enongh.  One  of  them  had  bis 
bnck  turned  towards  the  building  and  the 
other  was  facing.  Just  at  this  time 
O'Brien  Jumped  out  from  the  buildings 
and  cut  Stoddard  down.  I  was  there 
only  five  minutes.  Tiiey  were  directing 
their  conversation  to  Stoddard,  bat  none 
to  me,  and  they  nsked  Stoddard  to  drink, 
and  shook  hands  with  him.  but  not  with 
me  or  Nelson.  One  of  them  shook  hands 
with  him  twice,  the  other  once.  I  think 
we  were  16  to  18  feet  from  where  he  sprang 
to  where  we  stood,  and  when  he  came  he 
came  as  fast  as  he  cunld.  I  was  about  five 
feet  from  hiin.  He  used  a  razor  with  about 
three  motions,  and  Stoddard  fell,  and  he 
went  down  on  him.  1  grabbed  him  by  the 
collar,  and  he  made  several  cuts  at  me. 
He  got  loose  and  ran,  with  Nelson  after 
him.  I  do  not  know  where  the  defend- 
ants were  at  the  time,  or  where  they 
wont.  We  then  carried  Stoddard  into  the 
bouse,  and  lie  died  in  two  minutes." 
Collier  further  testified  thatjust  as  U'ilrlen 


sprang  ont  they  (the  defendants)  turned 
and  went  away.  "I  did  not  see  anything 
of  O'Brien  until  he  sprang  out,  and  when 
he  sprang  these  others  went  on." 

W.  H.  Bassett  swears  that  he  heard  of 
the  trouble,  and  went  into  Burnslde's.  "T 
saw  two  Italians  in  front  of  the  store 
talking.  I  don't  know  what  about.  The 
larger  one  was  one  of  thera.  As  I  passed 
the  door  of  the  saloon  the  second  time  I 
saw  them  on  the  platform  with  Stoddard. 
Then  I  went  away." 

Ponlsen  swears  that  he  knew  O'Brien 
and  these  two  defendants.  They  were  all 
Italians.  Saw  them  in  the  saloon. 
Heard  O'Brien's  insultlngremark  to  Stod- 
dard, and  saw  Stoddard  strike  him. 
After  this  O'Brien  went  and  talked  to  these 
two  in  their  own  language.  They  were 
by  the  door,  and  talked  In  a  low  tone,  and 
were  close  together,  and  then  went  avray. 
In  about  10  rainntes  O'Brifn  came  back, 
and  bad  something  in  his  band,  shining. 
He  came  in,  looked  aionnd,  and  then  went 
out.  I  heard  no  noise,  but  some  one 
came  in  and  said  Stoddard  was  bleeding 
to  death.  The  testimony  of  one  of  the 
brakemen  was  to  the  same  effect. 

The  defendant  Bestone  was  sworn  in 
his  own  behalf  and  that  of  the  other  de- 
fendant, and  testifies  that  they  did  not 
talk  to  O'Brien  at  the  door  of  the  saloon. 
States  that  they  left  the  saloon,  and  did 
not  stop  to  talk  to  anybody.  Weutdown 
and  went  to  bed.  States  that  when  they 
left  O'Brien  was  in  the  saloon,  talking  to 
some  one ;  that  they  did  not  shake  bands 
with  Stoddard. 

What  touk  place  in  the  saloon,  and  the 
conversation  at  the  door  between  the 
three  Italians,  was  sworn  to  by  four  wit- 
nesses. It  is  unqnestlonably  true.  Yet 
Bestone  dented  it  positively  on  two  occa- 
sions, and  denied  shaking  hands  with 
Stoddard,  and  stated  that  they  did  not 
talk  to  O'Brien  in  the  saloon  nor  outside 
the  saloon.  Never  saw  him  again  that 
night.  "We  talked  to  no  one  except  Nel- 
son after  we  left  the  saloon."  Did  not 
talk  with  Stoddard,  and  repeats  that  he 
shook  hands  with  Nelson,  no  one  else.  It 
is  evident  that  these  two  defendants  and 
O'Brien  talked  together  at  the  door  of  tlie 
saloon  just  after  O'Brien  was  struck; 
that  O'Brien  left  the  saloon  at  the  same 
time  they  did;  that  he  went  for  the  razor, 
and  these  two  went  up  the  sidewalk  the 
other  way,  and  stayed  10  to  20  minutes, 
lingering  about,  and  did  not  come  back 
towards  the  saloon  until  Stoddard  came 
out  to  go  home:  that  they  tbcn  met  him, 
and  had  some  conversation  with  him,  and 
shook  hands  with  him  twice,— every  cir- 
cumstance of  which  was  denied  positively 
by  the  defendants  at  each  of  the  two  trials. 
The  excuse  is  made  that  they  conid  not 
talk  English  well,  but  one  who  does  not 
talk  English  well  can  tell  the  truth  as 
easily  as  he  can  tell  that  which  is  false,  in 
broken  English.  No  circumstance  that 
took  place  that  night  could  be  furgutten, 
as  Stoddard  was  killed,  and  they  were  an* 
rested  the  next  day  for  the  crime.  Every 
fact  would  be  burned  into  their  memories. 
A  man  can  recollect  as  well  in  the  Italian 
language  as  he  can  in  English.  It  is  evi- 
dent that  the  defendants  deliberately  and 
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tntentlonaHy  testlfled  falsely  with  refer- 
ence to  every  material  inciilputlsg  fact 
that  occurred  at  the  door  of  the  saloon,  iu 
the  saloon,  and  on  the  walk  where  Stod- 
dard was  killed.  It  was  contended  with 
much  earnestness  by  the  counsel  lor  appel- 
lants that  every  circumstance  could  tie  rea- 
sonably explained  In  a  manner  consist- 
ent with  the  Inaocence  of  the  defendants. 
It  Is  not  explained,  and  it  Is  difficult  to 
explain,  why  these  two  defendants  re- 
mained on  the  walk,  or  up  at  the  track, 
one  to  two  hundred  feet  ol  the  saloon, 
all  the  time  O'Brien  was  Kone  in  the  other 
direction  for  bis  razor.  They  talked  with 
O'Brien  at  the  door  of  the  saloon.  Why 
did  they  not  go  straight  across  to  the 
outfit  cars  with  O'Brien  If  they  were  go- 
ing to  bed,  instead  of  going  to  near  the 
railroad  track,  and  remaining  there  while 
he  was  gone?  These  things  aredlfScult 
to  explain,  but  the  falsehood  of  the  defend- 
ants In  regard  to  all  these  facts  cannot  be 
explained.  It  is  unexplainable,  and  thetact 
that  they  could  only  talk  in  broken  English 
is  no  sort  of  excuse  for  falsehood.  Truth 
agrees  with  every  circumstance  perlectly. 
Falsehood  agrees  with  nothing,  is  the 
companion  of  nothing  except  guilt. 
Truth  is  always  seized  upon  by  the  inno- 
cent as  a  sure  defense,  b;  the  guilty  never. 
The  jury  saw  all  the  witnesses  upon  the 
stand,  and  could  Judge  of  their  truthful- 
ness. They  were  carefully  and  fully  In- 
structed in  the  law  by  the  court.  The 
Judge  who  tried  the  cause  also  doubtless 
carefully  noted  the  testimony,  and  cer- 
tainly would  not  permit  a  Judgment  o( 
this  kind  to  stand  if  there  was  reasonable 
doubt  of  guilt.  The  instruction  com- 
plained of  was  given  in  view  of  this  testi- 
mony, and  the  testimony  is  so  strong 
and  the  evidence  of  guilt  so  complete 
that  we  cannot  but  opprove  of  the  Judg- 
ment. The  testimony  related  is  a  suffi- 
cient an8w<>r  to  the  second  assignment  of 
erorr,  which  was  that  the  evidence  was 
insufllclent  to  support  the  verdict.  We 
think  it  is  sufficient.    Judgment  affirmed. 

Sdllitan.  C.  J.,  and  Huston,  J.,  concur. 

(3  Idaho  [Hasb.]  367)  — — " 

Kirk  et  al.  v.  Bartholomew  et  at. 

{Supreme  Court  of  Idaho.    Feb.  89, 1898.) 

Wateb-Riohts— Afpropbiatiom— Pbiobitt  o» 

RlQHT. 

1.  The  prior  appropriator  of  water  for  Irriga- 
tion purposes  is  entitled  to  the  water  so  appropri- 
ated, necessary  to  the  proper  Irrigation  of  tiis 
land,  aa  aRainst  sabsequeut  looatora. 

3.  The  court  must  determine  the  date  and 
amount  of  each  appropriation,  and  from  these  facts 
determine  the  priority  of  right  as  between  the 
parties,  as  declared  bysecMonSlSQof  the  Revised 
Statutes  of  Idaho  of  1S8T,  to-vrit:  "As  between 
appropriators,  the  one  first  in  time  is  the  first 
in  right." 

3.  In  determining  the  amount  of  water  ap- 
propriated for  useful  or  bencfii.-ial  purposes,  the 
number  of  acres  of  land  claimed  or  owned  by 
each  party,  and  the  amount  of  water  necessary 
to  the  proper  irrigation  of  the  same,  should  be 
taken  into  considerntion. 
(Syllalus  hy  the  t'ovrt.) 

Api>eal  from  district  court.  Cassia  coun- 
ty;  C.  II.  Berry,  Judge. 
Action  by  Leo  Kirk,  B.  C.  McCormack, 


the  Baft  River  Land  ft  Cattle  Company, 
Stephen  Keogb,  and  J.  W  Keogh  against 
Bartholomew  and  others,  to  determine 
the  priority  of  right  to  use  certain  waters. 
JudRment  tor  defendants.  New  trial  de- 
nied. Plaintiffs  appeal.  Motion  to  dis- 
miss the  appeal  denied,  and  the  Judgment 
appealed  from  reversed. 

T.  At.  Stewart,  Chaa.  Cobb,  and  C.  S.  Va- 
rlao,  for  appellants.  Arthur  Brown, 
Smith  &  Smith,  Hawley  A  Beeres,  and  S. 
B.  Kiagabury,  for  respundcnts. 

Sdlutan,  C  J.  This  is  an  action 
brought  by  Lee  Kirk,  K.  C.  McOormack, 
the  Raft  River  Land  &  Cattle  Company, 
Stephen  Keogh,  and  J.  W.  Keogh  against 
A.  Bartholomew  and  nnmerous  other  de- 
fendants, to  determine  the  priority  of  right 
to  the  use  of  the  waters  of  U<ttt  river,  sit- 
uated In  Cassia  county,  Idaho.  The  com- 
plaint sets  forth  the  rights  under  which 
each  of  the  plaintiffs  claim,  and  alleges 
that  each  of  the  defendants  claim  an  ap- 
propriation of  some  ol  the  waters  of  said 
Raft  river,  and  that  the  appropriation! 
under  which  defendants  claim  are  subse- 
quent in  time  to  the  appropriations  made 
by  the  plaintiffs.  The  complaint  further 
alleges  that  the  defendants  have  deprived 
the  plaintiffs  of  the  use  of  the  water  ol 
said  river  without  their  consent,  to  their 
great  damage.  The  plaintiffs  demand 
Judgment  determining  the  priority  nf  plain- 
tiffs' rights  to  the  use  of  the  water  so  ap- 
propriated by  them,  and  demand  that  de- 
fendants be  perpetually  restrained  from 
interfering  with  plaintiffs'  rights  to  the 
use  of  the  waters  of  said  river  to  the  ex- 
tent of  their  several  appropriations.  The 
defendants  answered,  and  by  cross-com- 
plaint set  forth  therlghtsclaimed  by  them 
to  the  use  of  a  part  of  the  water  of  said 
river,  by  reason  of  their  appropriations. 
The  case  was  tried  by  the  court  without 
a  Jury,  and  Judgment  entered.  A  motion 
for  a  new  trial  was  overruled,  and  there- 
after the  plaintiffs  the  Raft  River  Cattle 
Company,  Stephen  Keogh, and  J.  W.  Keogh 
appealed  from  the  order  overruling  said 
motion  for  a  new  trial,  and  from  the  Jadg- 
ment. 

The  appellants,  in  their  specifications 
of  error,  assign  three  errors,  and  by  rea- 
son thereof  demand  a  modification  of  said 
Judgment.  The  first  error  assigned  is  the 
insufficiency  of  the  evidence  to  Justify  the 
decision.  The  evidence  Is  wholly  insuffi- 
cient to  Justify  the  decision:  and  no  evi- 
dence could  be  given,  under  the  pleadings 
in  this  cause,  that  would  Justify  the  decis- 
ion, under  our  laws  governing  the  appro- 
priation of  water. 

The  second  and  third  errors  asRlgned  are 
as  follows,  and  will  be  considered  togeth- 
er: (2)  "Errors  of  law  In  denying  appel- 
lants'superiority  of  right,  in  view  of  found 
priority  in  time  of  appropriation."  (8) 
"Errors  of  law  in  scaling  down  amount 
of  water  to  which  appellants  were  entitled 
after  June  15th  of  each  year." 

The  evidence  clearly  shows  that  the  ap- 
propriations made  by  the  various  parties 
(plaintiffs  and  defendants)  extended  over 
a  period  of  about  17  years,  commencing  in 
ISTO  mid  ending  in  18S7.  The  court  failed 
to  Und  the  amount  of  water  actually  an- 


Digitized  by 


Google 


Idaho. 


KIRK  V.  BARTHOLOMEW. 


41 


proprlated,  tor  a  usefnl  or  beneficial  pur- 
pose, by  each  of  the  parties  or  tlielr  gran- 
tors.  (in  case  a  party  claimed  by  pnr- 
chaseO  and  also  failed  to  determine  the 
priority  of  right  of  each  appTopriation 
over  each  sabseqnent  appropriation,  but 
simply  allotted  to  each  party  a  certain 
namber  of  inches  ol  water  every  Benson 
up  t'j  June  1.5th,  and  a  certain  number  of 
inches  to  each  from  June  16tb  to  July  l.^tb 
of  each  year,  and  a  certain  number  ot 
Inches  to  each  party  every  year  after  July 
Intb,  by  a  decreaeing  Bcale,  reKardlesa  uf 
the  amouut  of  water  actually  approprlat- 
wl  by  each  party,  and  reRardleRs  of  priori- 
ty uf  appropriation.  The  appellants  con- 
tend that  priority  of  appropriation  gives 
])riority  ot  right,  and  cite  the  following 
AUthoritiee  In  support  thereof:  Baaey  v. 
•jBllagher,  20  Wall.  670;  Ditch  Co.  v. 
Vaughn,  11  Cal.  143:  Schilling  v.  Bomin- 
ger.  4  Colo.  100;  (JofBn  v.  Ditch  Co..  6  Colo. 
443:  Lohdell  v.  Simpson,  2  Nev.274;  Barnes 
V.  Sabron,  10  Nev.  217;  Strlckler  v. Colora- 
do Springs,  (Colo.  Sup.)  26  Pac.  Rep.  818; 
Irrigation  Co.  r.  Moyle,  (Utah,)  9  Pac. 
Rep.  867.  The  authorities  cited  sustain 
the  proposition  con  tended  for;  but  we  need 
not  go  beyond  our  own  statutes,  and  the 
decisions  thereunder,  for  authority  upon 
that  proposition.  The  flrat  act  passed  by 
the  legislature  of  the  territory  ot  Idaho 
concerning  the  appropriation  ot  water 
was  an  act  entitled  "An  act  to  regulate 
the  right  to  the  use  ol  water  tor  mining, 
agriculture,  manufacturing,  and  other 
purposes,"  approved  February  10,  1S81. 
See  Sess.  Laws  1880-81,  p.  267.  The  first 
section  of  said  act  is  as  follows:  "Thfi 
right  to  the  oseol  water  flowing  In  a  river, 
creek,  canyon, ravine, orotherstream  may 
be  srqalred  by  appropriation;  and,  as  be- 
tween appropriations,  priority  in  time 
shall,  subject  to  the  provisions  of  this  act, 
secure  the  priority  ot  right."  Section  8  of 
said  act  secures  to  persons  who  had  made 
appropriations  of  water  prior  to  the  date 
of  said  act  all  of  the  water  so  appropriat- 
ed, and  Is  as  follows:  "Sec.  8.  All  ditches, 
canals,  and  other  works  heretofore  made, 
constructed,  or  provided,  and  by  means  of 
which  the  waters  of  any  stream  have  been 
diverted  and  applied  to  any  beneficial  use, 
sbtill  be  taken  to  have  secured  the  right 
to  the  waters  claimed,  to  the  extent  ot 
theqoantlty  which  said  works  are  capable 
of  conducting,  and  not  exceeding  the 
<inantlty  claimed,  without  regard  to  or 
compliance  with  the  requirements  ot  this 
act."  Thus  the  rule  that,  as  between  ap- 
propriations ot  water,  priority  In  time 
secures  priority  of  right,  became  a  statute 
law  nt  the  territory  of  Idaho  on  the  10th 
day  of  February,  1881,  and  has  remained 
ft  statute  law  ever  since.  Rev.  St.  Idaho 
is><7.  §  3159,  declares  as  follows:  "As  be- 
tween appropriators,  the  one  first  in  time 
is  the  first  in  right. "  See  Hlllman  v.  Hard- 
wick.  (Idaho.)  28  Pac.  Bep.  438,  and  au- 
thorities therein  cited,— a  decision  rendered 
by  this  court  at  Its  last  term.  Regardless 
of  the  statutes  and  the  decisions  of  this 
court  thereunder,  and  the  decisions  of  the 
supreme  court  of  the  United  States,  and 
ot  tbe highest  courts  ot  states  having  stat- 
ntes  similar  to  our  own,  governing  the 
appropriation  of  water,  the  learned  dis- 


trict judge,  in  the  sixth  finding  of  fact,  finds 
as  follows:  "1  also  find  that  said  ajjpro- 
priatUinsand  use,  as  herein  stated,  were 
not  only  according  to  the  custom  of  the 
place,  but  were  each  and  all  of  them  rea- 
sonalile  and  just  to  the  public,  and  to  all 
claimants  ol  water  from  Raft  river,  and 
that  a  greater  cltiim  by  each  would  be  un- 
reasonable and  unjust;  also,  that  u  claim 
of  tbe  same  amount  of  water  at  all 
times  of  the  year,  or  in  years  of  extraor- 
dinary drought,  would  be  unren.sonnblc. 
not  according  to  said  customs  or  law». 
and  unjnst  toother  settlers  on  ur  claim- 
ants to  tbe  use  ot  the  waters  of  said 
stream  or  streams.  I  further  find  that 
the  volume  ot  water  which  Is  the  Hubjei-t 
of  these  findings  should  be  and  is  here- 
by held  to  be  a  common  right  In  thone  so 
accustomed  and  entitled  to  their  use,  in 
the  proportions  herein  declared."  The 
court  then  proceeded  to  distribute  the  wa- 
ter thus  held  to  be  common  proi)erty.  <tr 
tbe  right  to  the  use  thereof  a  common 
right,  regardless  ot  priority  of  appr«>pi-iH- 
tlon.  The  parties  who  appropriated  wa- 
ter in  1870  are  not  given  priority  of  right 
over  appropriations  made  in  1887.  The 
eonrt  tailed  to  determine  the  priority  uf 
right  ot  any  ot  the  parties  litigant,  b  it, 
on  tbe  unstatntory  theory  ot  the  use  of 
water  being  a  common  right,  decroes,  by 
a  sliding  scale,  the  amount  of  water 
which  each  shall  be  entitled  to  at  specified 
periods  ot  the  Irrigating  season,  and,  by 
some  abstruse  mathematical  calculation, 
reduces,  as  the  supply  decreases,  one  par- 
ty's amount  one-tnlrd  and  another  two- 
thirds  for  the  same  dates.  The  <*onrt  then 
declares  as  follows:  "These  flndlngs,  and 
judgment  to  be  entered  in  accordance  here- 
with, to  he  subject  to  review,  and  with 
special  reference  to  the  provisions  ot  the 
proposed  constitution  for  the  future  state 
of  Idaho,  and  the  laws  operative  thereun- 
der."  The  court tbos  sets  at  naught  the 
positive  statutes  controlling  tbe  appro- 
priation ot  water,  and  the  decisions  there- 
under, and  enters  a  judgment  which  he  de- 
clares subject  to  review,  and  with  spe"l«I 
reference  to  a  constitution  not  yet  In  ex- 
istence, and  statutes  to  be  enacted  under 
such  proposed  constitution.  Five  days 
after  the  findings  of  facx  in  this  case  hud 
been  filed,  upon  an  ex  parte  application 
by  one  ot  the  attorneys  in  the  case,  made 
by  letter,  the  learned  Judge,  at  chambers, 
proceeded  to  review  said  findings,  and  di- 
rected the  clerk  to  change  one  of  the  find- 
ings by  awarding  to  one  of  the  parties  10 
inches  more  water  than  the  findings  orig- 
inally gave  him.  It  the  finding  of  facts 
and  judgment  in  this  case  can  be  reviewed 
and  changed  upon  an  e.T  p;ijrt«application 
made  to  the  judge  at  chambers,  the  decree 
and  judgment  are  not  as  final  as  the  law 
intends  they  should  be. 

Mr.  Freeman,  In  his  work  on  Judgments, 
(section  96,)  in  referring  to  a  judgment 
like  the  one  under  consideration,  says: 
"The  Interest  of  society  demands  that 
there  should  be  a  termination  to  each  con- 
troversy. Courts  have  no  power,  otter- 
fully  deliberating  upon  a  cause,  and  nHcer- 
tainlng  and  nettling  the  rights  of  parties, 
to  add  clHuses  to  their  judgments,  author- 
izing the  losing  party  to  apply  at  a  sub8e~ 
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qaent  term  to  have  the  Judgment  agalnnt 
blm  set  aside.  It  a  vacillating,  irrenoliite 
Judge  were  allowed  to  thus  keep  causes 
ever  within  his  power,  to  deternilne  and 
redetermine  them  from  term  to  term,  to 
bandy  his  Judgments  aljout  from  one 
party  to  the  other,  and  to  change  his  con- 
clusions as  freely  and  capriciously  as  a 
chameleon  may  change  its  hues,  then  liti- 
gation might  become  more  intolerable 
than  the  wrongs  It  is  intended  to  redress. " 
The  statutes  of  this  state  in  regard  to  wa- 
ter-rights evidently  did  not  meet  with  the 
approval  of  the  learned  judge  who  tried 
this  case.  He  brushes  them  aside,  and 
evidently  undertakes  to  make  the  judg- 
ment herein  conform  to  bis  ideas  of  what 
the  law  ought  to  be,  and  in  some  future 
time  to  make  it  conform  to  a  constitution 
and  laws  thereafter  to  be  adopted  and 
enacted.  "As  between  appropriators,  the 
one  first  in  time  is  the  first  in  right. "  The 
law  is  thus  written.  The  law-making 
power,  only,  has  the  power  to  repeal  or 
amend  It.  It  cannot  be  repealed  or  amend- 
ed by  the  court,  but  must  be  enforced  as 
long  as  it  remains  the  law,  even  II  harsh 
and  unjust.  The  court  below  should 
have  determined  the  amount  of  water  ap- 
propriated for  a  useful  or  beneficial  pur- 
pose by  each  of  the  parties,  and,  in  case 
any  of  the  parties  were  not  the  original 
appropriators,  the  court  should  have  de- 
termined the  amount  of  water  appropri- 
ated by  the  party  from  whom  bederaigoed 
title;  should  also  have  determined  the 
date  of  each  appropriation,  and  the  prior- 
ity of  right  of  each  of  the  parties,  as  the 
statute  directs,  to-wit:  "  As  bet  ween  ap- 
propriators, the  one  first  in  time  is  the 
first  in  right."  In  determining  theamouut 
of  water  appropriated  for  a  useful  or  ben- 
eficial purpose,  it  is  proper  for  the  court 
to  take  into  consideration  the  number  of 
acres  of  land  susceptible  of  Irrigation  by 
the  water  so  appropriated,  claimed,  or 
owned  by  each  of  the  parties,  and  the 
amount  of  water  necessary  to  Irrigate  the 
same.  The  case  is  reversed,  and  remand- 
ed to  the  court  below  for  a  new  trial  In 
accordance  with  the  views  expressed  to 
this  opinion;  and  It  is  ordered  that  tlie 
appellants  have  and  recover  from  respond- 
ents four-fifths  of  the  costs  of  this  appeal. 

Huston,  J.,  concurs. 

Morgan,  J.,  having  been  engaged  as 
counsel  in  the  court  below  in  this  case,  did 
not  sit  at  the  hearing,  and  took  no  part 
in  this  decision. 

ON   MOTION  TO  DISMISS. 

Motions  to  dismiss  the  appeal  were  in- 
terposed by  respondents  the  Durham 
Land  &  Cattle  Company,  appearing  by 
their  attorney,  Arthur  Brown,  and  by  A. 
and  N.  Bartholomew,  appearing  specially 
by  their  attorney,  S.  B.  Kingsbury.  The 
court,  not  passing  upon  the  same  before 
the  case  was  called  for  hearing  upcm  its 
merits,  announced  that  it  would  consider 
said  motions  and  the  case  together. 

Huston,  J.  The  motion  to  dismiss  the 
appeal  In  this  case  is  moved  upon  several 
grounds  by  the  attorneys  of  the  various 


groups  of  defendants.  We  have  examined 
them  with  considerable  care.  In  connec- 
tion with  the  transcript;  and  while  some 
of  the  grounds  might  appear  to  be  well 
taken,  under  a  technical  adherence  to  tbo 
rule  of  strict  construction,  we  are  advised 
by  our  statutes  that  we  are  to  construe 
the  same  liberally,  for  the  promotion  of 
justice,  and,  acting  under  that  injunction, 
we  feel  compelled  to  overrule  the  motions. 
It  is  urged  that  the  notice  of  appeal  was 
not  served  on  all  the  adverse  parties  or 
their  attorneys.  The  transcript  shows 
that  there  were  50  parties  to  this  action, 
— 5  plalntiHs  and  45  defendants.  The  de- 
fendants were  represented  by  some  8  or  10 
different  attorneys,  several  of  whom  re- 
sided outside  of  this  state.  It  Is  evident 
the  counsel  for  appellants  made  most 
strenuous  efforts  to  make  service  on  all 
proper  parties  or  their  attorneys,  and, 
wetbink, succeeded,  to  the  extent  of  bring- 
ing their  case  within  the  provisions  of  the 
statute.  The  courts  of  Idaho  have  been 
very  liberal  In  extending  llcen«A  to  prac- 
tice to  non-resident  counsel,  and  it  may 
well  be  questioned  whether  the  provisloua 
of  our  statotes  In  regard  to  service  of  pa- 
pers extend  beyond  the  territorial  liinita 
of  the  state.  Be  that  as  it  may,  the  serv- 
ice In  this  case  was.  In  our  opinion,  suffi- 
cient. It  is  objected  that  the  liond  on  ap- 
peal Is  insullicient.  This  defect  has  been 
cured  by  the  filing  of  a  sufficient  bond,  aa 
provided  by  statute.  Various  other  ob- 
jections were  urged,  most  of  which  have 
bt-en  withdrawn,  and  none  of  which,  we 
think,  wereof  weigbtto  warranta  dismiss- 
al of  the  appeal. 


Orertson  t.  Barrack  et  a/. 

(Supreme  Co^irt  of  Idaho.    Fob.  24, 1898.) 

Water- Rights — Appropriation— Prioritt  o» 
Right. 

1.  The  prior  appropriator of  water  for  irriga- 
tion puriKjses  is  entitled  to  the  water  so  appro- 
priated, necessary  to  the  Irrigatloa  of  his  land, 
as  aguinst  subsequent  appropriators. 

2.  The  court  must  determine  the  date  and 
amount  of  each  appropriation,  and  from  these 
facts  determine  the  priority  of  right  as  botweou 
the  parties,  as  declared  by  section  3159  of  the 
Revised  Statutes  of  Idaho  of  1887,  to-wit:  "As 
between  appropriators,  the  one  Urst  In  time  is  the 
first  in  right. " 

{Syllabtia  by  the  Court.) 

Appeal  from  district  court,  Lemhi  coun- 
ty ;  C.  H.  Berry,  J  udge. 

Action  by  Lars  C.  Geertson  ngaiust 
John  Barrack  and  others  to  determine 
piaintirf's  right  to  the  use  of  certain  wa- 
ters. Judgment  for  defendants.  Plaintiff 
appeals.     Reversed. 

AJilJer  dt  Terrell,  for  appellant.  H&wley 
&  lleevis,  for  respondents. 

Sulmvan,  C.  J.  This  is  an  action 
brought  to  determine  the  right  of  appel- 
lant to  the  use  of  20U  inches  of  the  waters 
of  Geertson  creek,  situated  In  Lemhi 
county.  The  complaint  alleges  that  the 
plaintiff  is  the  owner  and  in  the  posses- 
sion ol  over  SOU  acres  of  laud  situated  la 
said  Lemhi  county,  and,  for  the  purpose 
of  irrigating  said  land,  the  plaintiff,  dur- 
ing the  spring  of  1868,  and  while  he  was 
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fa  the  poeseBSloii  of  said  land,  approprt* 
ated  200  Inches  of  the  water  of  said  Geert- 
«on creek;  that  said  appropriation  waa 
tbe  first  marie  of  tbe  waters  of  said  creek ; 
that  at  frequent  timea  during  tbe  three 
yeani  prior  to  tbe  couimencement  of  this 
salt  tbe  defendants  had.  without  plain- 
tiff's consent,  diverted  tbe  waters  from 
■aid  creek  to  such  an  extent  as  to  wholly 
deprive  plalntlQ  of  the  water  so  appro- 
priated by  him, — and  demands  that  de- 
fendants be  restrained  from  In  any  man- 
ner Interierlng  with  plaintiff's  right  to  tbe 
use  ul  the  water  of  said  creek  so  clatxned 
and  diverted  by  him.  Dpon  the  applica- 
tion of  DeloB  Simons,  one  of  the  original 
defendants, the  court  ordered  James  Beat- 
tie,  John  McOuigan,  and  tbe  Wah  Sing 
Mining  Company  to  be  brought  In  as  par- 
ties defendant:  and  thereupon  the  plain- 
tiff was  permitted  to  and  dirt  file  his  sap- 
plemental  complaint,  alleging  that  said 
defendants  Beattle.  McUuigan,  and  tlie 
Wab  Sing  Mining  Company  bad  diverted 
a  large  amount  uf  tbe  water  of  said  Ueert- 
8on  creek,  without  the  consent  of  plaintiff, 
to  hia  damage,  and  demanded  that  they 
be  perpetually  restrained  from  Interterlng 
with  the  rights  of  plaintiff  to  the  nee  of 
said  water.  The  defendants,  except  the 
Wab  Sing  Mining  Company,  answered, 
and  by  cross-complaint  allege  their  right 
to  tbe  use  of  water  from  said  creek  under 
divers  appropriations.  The  cause  was 
tried  to  the  court  without  a  Jury,  and  the 
court  filed  its  decision  in  writing,  and 
JndgmeDt  was  entered  thereon.  This  ap- 
peal was  taken  from  the  Judgment.  The 
appellant  specifies  two  errors,  and  de- 
mands that  the  case  be  reversed  and  re- 
manded  for  a  new  trial.  Tbe  respondents 
consent  to  a  reversal.  All  parties  seem 
anxious  for  a  new  trial. 

The  first  specification  of  error  Is,  In  sub- 
stance, that  the  findings  of  fact  do  not 
conform  to  the  issues  made  by  the  plead- 
mga.  Upon  an  Inspection  ol  tbe  findings 
nl  fact,  we  observe  that  they  contain 
many  findings  upon  Issues  not  made  by 
the  pleadings,  and  that  they  do  not  find 
on  all  of  the  material  issues  made  by  the 
pleadings. 

Tbe  second  error  assigned  is  "  that  the 
Judgment  herein  entered  Is  against  law, 
for  the  reason  that  said  Judgment  does 
not  decree  or  adjudge  any  priority  of 
rights  to  the  waters  In  controversy." 
Tbe  pleadings  put  in  Issiue  the  rights  of 
tbe  parties  to  the  use  of  the  waters  of  said 
creek,  according  to  the  priority  of  ap- 
propriation. Tbe  court  should  have  de- 
termined tbe  rights  of  the  parties  upon 
that  Issue,  and  entered  Judgment  accord- 
ingly. Pindliigs  of  fact  and  conrloBlons  of 
law  similar  to  those  entered  In  the  case  at 
bar  were  commeated  on  at  some  length  by 
tbls  court  lo  Its  opinion  rendered  at  this 
term  In  tbe  case  of  Kirk  v.  Bartholomew, 
29  Pac.  Rep.  40.  The  law,  as  therein 
laid  down,  governing  that  case,  is  also 
applicable  to  tbe  case  at  bar,  ao  tar  as  It 
applies  to  the  issues  to  be  determined  and 
tbe  jndgment  to  be  entered.  Under  the 
pleadings  tbe  court  below  must  determine 
tbe  date  of  each  appropriation  through 
which  the  several  parries  claim  their 
«ights,  the  amount  of  water  appropriated 


by  each  party  for  a  useful  or  beneficial 
purpose,  and  order  Judgment  to  be  en- 
tered, giving  the  parties  first  In  time  tbs 
superior  right,  to  the  extent  of  their  ap* 
propriation  for  a  useful  or  beneficial  pur» 
pose.  The  Judgment  Is  reversed,  and  th* 
case  is  remanded  for  a  new  trial  in  ae* 
cordance  with  thisopinion.  Three-fuurths 
of  the  coste  of  this  appeal  is  awarded  to 
tbe  appellant. 

HusTO.N,  J.,  concurs. 

MoROAN,  J.,  having  been  of  counsel  in 
the  court  below,  took  no  part  In  tbe  hear- 
ing or  decision  of  this  case. 


(S  Idaho  [Hasb.1   270) 

BARTOK  T.  Moscow  iNniSPENnRNT  SCHOOIy 
DiBT.  No.  6  OF  LiATAH  CODNTT. 

(Supreme  Court  of  Idaho.    Jan.  SI,  1893.) 

BCHOOL-DlSTKICTB  —  FiSCiJ.  ILlN^aKMBNT  —  EBSO- 
TlOir     or     SCH00I/-H0U8XS— COKTBHFOB^NXOnS 

AoTB— CosrucT. 

1.  The  act  of  the  legislature  entitled  "An  aot 
to  eetablish  and  malatalnasystemof  freesohooU* 
(see  iSess.  Laws  1890-91,  p.  181)  did  not  repeal 
chapter  11,  tit  8,  of  the  Political  Code,  so  far  as 
it  re-enacted  tbe  provisions  of  said  chapter,  but 
merely  oontinued  the  re-enacted  piovlsiona  ia 
force. 

2.  The  aot  entitled  "An  act  to  author  lie  inde- 
pendent school-districts  to  Issue  bonds  to  redeem, 
fund,  or  refund  their  indebtedness,  and  to  pro- 
vide and  improve  school  houses  and  grounds  and 
furniture  and  fixtures, "  which  act  was  approved 
March  S,  1S81,  (see  Bess.  Laws  1890-91,  p.  129,) 
and  the  aot  above  referred  to,  became  a  law  on 
•ame  day,  are  oontemporaneons  legislation,  are 
not  in  conflict,  and  should  be  construed  together. 

{SyUabui  bfj  the  Court) 

Appeal  from  district  court,  Latab  coun- 
ty ;  W.  G.  PiPEB,  Judge. 

Action  by  U.  H.  Barton  against  Moscow 
Independent  School-District  No.  6  of 
Latah  conaty  to  restrain  the  Issuance, 
sale,  and  ilelivery  of  certain  bonds.  From 
an  order  refusing  to  grant  an  injunction, 
plaintiff  appeals.    Affirmed. 

Mitchell  &  West,  for  appellant.  Foraes 
A  TUUngbHSt,  for  respondent. 

SuLLrvAN,  C.  J.  This  is  an  action 
brought  to  obtain  an  injunction  to  re- 
strain the  issuance,  sale,  and  delivery  of 
925,000  of  bonds,  the  proceeds  of  which 
are  to  be  used  in  erecting  and  furnishing 
a  scbool-bouse  in  the  Moscow  independent 
school-district  No.  5  of  Latah  county. 
The  court  below  denied  the  motion  for  an 
Injunction,  from  which  order  this  appeal 
was  taken.  An  act  was  passed  by  the 
legislature  of  the  state  of  Idaho  at  its 
first  session  entitled  'An  act  to  authorise 
Independent  school-districts  to  issue 
bonds  to  redeem,  fund,  or  refund  their  in- 
debtedness,  and  to  provide  and  to  Im- 
prove school  houses  and  grounds  and 
furniture  and  fixtures,"  which  act  was 
approved  March  6, 1891.  Sees.  Laws  Idaho 
1890-01,  p.  129.  Said  legislature,  at  said 
first  session,  also  passed  an  act  entitled 
"An  act  to  establish  and  maintain  a  8.va- 
tem  of  free  schools,"  which  act  became  a 
law,  over  the  veto  of  the  governor,  on  the 
said  6tb  day  of  March,  1891.  Sees.  Laws 
Idaho  1890-91,  p.  131.  We  have  not  been 
able  to  ascertalD  wbicb  of  said  acts  be- 
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cam«  a  law  flrat,  nor  do  we  consider  It 
necPBBary  to  determine  that  qaestlon. 
Said  flret-mentioned  act  provides  as  fol- 
lows: "Be  tt  enacted  by  the  legislature 
of  the  state  ot  Idaho,  that  there  be  added 
to  chapter  eleven  of  title  three  ol  the  Po- 
litical Code  the  foUowlnK  sections. "  Then 
follow  three  sections,  directing  the  pro- 
cedure to  govern  the  board  of  trustees  ot 
independent  school-districtB  In  the  issu- 
ance of  bonds  "  to  redeem,  fond,  or  refund 
their  indebtedness,  and  to  provide  and 
improve  school  houses  and  grounds  and 
furniture  and  fixtures."  The  second  act 
above  referred  to  provides  a  plan  for  the 
establishment  and  maintenance  ot  a  sys- 
tem of  free  schools,  and  contains,  among 
others,  the  provisions  of  said  chapter  11, 
tit.  3,  of  the  Political  Code,  almost  verhu- 
tim.  The  word  "territory"  is  changed 
to  "state, "  and  a  very  few  other  words 
are  changed;  but  the  scope  and  meaning 
of  the  provisions  of  said  chapter  remain 
substantially  the  same  as  before  the  pas- 
sage of  said  act. 

It  Is  contended  by  the  appellant  that 
section  65  of  the  last  act  above  referred 
to  repeals  all  ot  the  provisions  of  said 
chapter  11.  tit.  8,  of  the  Political  Code, 
and  that  said  first-mentioned  act  is  an 
amendment  ot  said  chapter  11,  and  for 
that  reason  it  is  also  repealed  Dy  said  sec- 
tion 65.  which  section  is  as  follows:  "Title 
(3)  thi-ee  of  the  Political  Code,  and  all 
acts  and  parts  ot  acts  inconsistent  with 
this  act,  are  hereby  repealed. "  Title  3  of 
the  Political  Code  was  "Public  Schools." 
Said  title  contains  11  chapters.  The 
eleventh  chapter  thereof  provides  tor  es- 
tablislilng  Independent  school-districts, 
and  Done  of  Its  provisions  are  inconsistent 
with  said  act  containing  said  section  65. 
The  provisions  of  said  chapter  11  were  re- 
enacted  by  said  secoud-iuentioned  act 
almost  verhatim,  and  are  contained  In 
said  act  from  sections  57  to  64,  inclusive. 
We  think  that  by  the  re-enactment  of  the 
provisions  of  said  chapter  11  the  intention 
was  to  continue  in  force  the  uninterrupted 
operation  of  said  provisions,  and  that 
such  re-enactment  was  not,  in  a  proper 
sense,  a  repeal  thereof,  but  that  the  new 
act  was  a  mere  continuing  In  force  ot 
the  provisions  of  the  former  act.  State  v. 
Wish,  (Neb.)  l!>  N.  W.  Rep.  680.  Suther- 
land, In  his  work  on  Statutory  Construc- 
tion, (section  133,)  says:  "'The  portions  of 
the  amended  sections  which  are  merely 
<-opied,  without  change,  are  not  consid- 
«rcd  as  repealed,  and  again  re-euncted, 
but  to  have  been  the  law  all  along;"  and 
In  section  1.34,  Id.,  he  says:  "When  there 
Ih  un  express  repeal  of  an  existing  statute, 
and  a  re-enactment  of  It  at  the  same  time, 
or  a  repeal  and  a  re-enactment  of  a  por- 
tion of  It,  the  re-ennctment  neutralizes  the 
ivpeal,  so  tarns  the  old  law  is  continued 
in  force.  Offices  are  not  lost,  corporate 
existence  is  not  ended,  •  •  •  by  such 
repeal  and  re-enactment  of  the  law  on 
which  tiiey  respectively  depend."  In 
Shefteis  v.  Tabert,  (Wis.)  1  N.  W.  Rep. 
161,  the  court  says :  " The  rule  of  construc- 
tion applicable  to  acts  which  revise  and 
.consolidate  another  act  or  acts  Is  that, 
when  the  revised  and  consolidated  act  re- 
enacts  in  the  same  words  the  provisions^ 


ot  the  act  or  acts  so  revised  and  consoli- 
dated, such  revision  and  consolidation 
shall  be  taken  to  be  a  continuation  of  the 
former  acts,  although  such  former  acts  may 
be  expressly  repealed  by  such  revUed  and 
consolidated  act. "  To  tiie  same  effect  is 
Association  v.  Benshimol,  130  Mass.  325; 
also  Wright  v.  Oakley,  5  Mete.  (Mass.) 
400;  Capron  v.  Stout,  11  Nev.  304;  Steam- 
Ship  Co.  V.  JoUHe,  2  Wall.  450.  It  merely 
supersedes  said  chapter  11  by  re-enacting 
the  provisions  thereof,  and  thus  continues 
the  same  In  force.  The  repealing  clause  of 
the  act  which  became  a  law  over  the  veto 
of  the  governor  clearly  indicates  that  it 
was  not  the  intention  of  the  legislature  to 
repeal  the  provisions  ot  said  chapter.  It 
repeaU  only  the  title  ot  title  3  of  the 
Political  Code,  and  re-enacts  the  provis- 
ions ot  said  chapter,  giving  it  a  new  title. 
The  act  ot  Mai-cb  6. 1891,  authorising  in- 
dependent school-districts  to  issue  bonds, 
is  designated  as  an  amendment  to  chapter 
11,  tit.  3.  ot  the  Political  Code;  but  it  has 
a  title  ot  its  own,  and  is  complete  In  itself. 
Said  act  of  March  3,  1891,  which  was 
passed  over  the  veto  ot  the  governor,  re- 
enacts  all  ot  the  provisions  ot  said  chapter 
11,  tit.  3,  and  is  specific  In  repealing  the 
title  only  to  said  chapter,  and  all  acts  and 
parts  ot  acts  inconsistent  with  said  act. 
Both  of  these  acts  became  a  law  upon  the 
same  day, — the  one  by  the  governor's  ap- 
proval, and  the  other  over  his  veto.  It 
was,  unquestionably,  contemporaneous 
legislation,  and,  as  there  is  no  conflict  or 
repugnancy  between  said  acts,  both 
should  be  permitted  to  stand.  End.  In- 
terp.  St.  §$  159,  222;  Smith  v.  People,  47 
N.  Y.  330;  Pond  v.  Maddox,  38  Cnl.  572; 
State  V.  Babcock,  (Neb.)  3fi  N.  W.  Rep. 
348:  Com.  v.  Kenneson,  143  Mass.  418,  9  N. 
E.  Rep. 761.  The  order  of  the  court  below, 
refusing  to  grant  an  injunction,  should  be 
sustained,  and  It  is  so  ordered,  with  costs 
of  this  appeal  in  favor  of  the  respondent. 

Huston  and  Morgan,  JJ.,  concur. 


Jacobs  t.  Shenon. 
{Supreine  Court  of  Idaho.    Feb.  1, 1892.) 

Rbal-Estatb  Broker  — Action  for  Commission's 
— Pleadino — Written  Costract— Prior  Parol 
AoREEMBNT— Evidence. 
1.  A  broker  claiming  commissions  upon  an 
aRreemont  which  provides  that  the  party  of  the 
first  part  offers  to  soil  certain  mining  property 
at  the  prico  of  $175,000,  and  to  pay  the  parties  of 
the  second  part  tl3,000  for  services  rendered  in 
sellinfr  or  placing  said  property  upon  terms  ac- 
ceptable to  the  party  of  the  first  part,  must  al- 
lege, in  direct  and  positivo  terms,  that  the  party 
of  the  second  part  did  render  services  which  i^e- 
sulted  in  the  sale  thereof,  or  that  he  produced  a 
party  ready,  willing,  and  able  to  purchase  said 
propcrtir  upon  the  terms  named ;  otherwise  it  is 
insufBcient. 

a.  The  broker  must  follow  such  allegation 
with  proof  that  such  services  were  renderod  by 
him.  In  order  to  recover. 

3.  A  contract  having  been  reduced  to  writing 
and  signed  by  the  parties,  concluded  all  the  par- 
ties thereto  at  the  date  thereof ;  and  any  contracts 
made  between  the  same  parties  prior  to  that,  re- 
lating to  the  some  subject-matter,  and  all  conver- 
sations and  agreements  of  whatever  kind  had  be- 
tween them  prior  to  that  date,  are  by  law  con- 
clusively presumed  to  be  mei^ed  in  the  final  con- 
tract. 
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4.  No  conversations  or  aiifreementa  had  or 
oiade  prior  to  that  time,  tending  to  vary  or  dis- 
pute the  povisions  ot  the  writing,  are  proper 
considerations  for  the  Jury,  and  oould  not  be 
iciven  in  evidence. 
(SvUabus  by  th0  Court) 

Appi*al  from  district  vonrt,  Altarasconn 
ty;  C.  O.  Stockblaorb,  Judge. 

Action  hy  Martin  H.  Jacobs  a^inst 
Philip  Shenon  to  recover  commissions  for 
selline:  mines.  Verdict  and  jndirment  for 
plaintiff.    Defendant  appeals.    Reversed. 

R.  P.  Ouarles.  Texas  Angel.  a.nASmith  & 
Smith,  for  appellant.  Frank  E.  Ensign, 
for  respondent. 

Morgan,  J.  The  plaintiff  alleges  that, 
on  the  7tb  day  of  June,  1889,  tbe  defendant 
entered  into  an  agreement  vrlth  E.  S. 
Chase  and  William  Tate  Taylor,  by  v?hich 
the  said  defendant  uKreed  to  and  with 
said  Chase  and  Taylor  that  ho  would  pay 
them  the  sum  of  $12,000  for  services  ren- 
dered by  said  Chase  and  Taylor,  In  selling 
the  property  known  as  the  "Shenon" 
group  of  mines,  situated  In  Bannock  min- 
ing district,  in  Beaverhead  county,  Mont., 
and  placing  the  same  In  a  manner  accept- 
able to  the  said  defendant;  and  said  agree- 
ment further  provided  that  the  said  sum 
should  be  paid  to  the  said  Chnse  and  Tay- 
lor In  the  following  manner,  to-wit: 
That,  at  each  payment  made  to  said  de- 
fendant by  the  purchaser  or  purchasers  of 
said  mining  property, said  Cbuse  and  Tay- 
lor sliould  be  paid  by  the  defendant  their 
pro  rata  share  thereof,  until  the  whole  of 
the  said  sum  should  be  paid  to  them. 
That  the  said  mining  property,  io  'he  sale 
and  placing  of  which  said  services  were 
rendered  by  the  said  Chase  and  Taylor, 
has  been  sold,  and  the  purchase  money 
therefor  has  been  paid  to  the  said  defend- 
ant, and  that  the  whole  amount  of  the 
said  sum  of  $12,000  has  become  due  and 
paj-able  to  the  said  Chase  and  Taylor, 
one-half  thereof  to  each.  That,  however 
it  may  appear  npon  its  face,  as  a  matter 
of  fact  the  said  agreement  Is  and  was  not 
a  joint  agreement,  as  the  services  ren- 
dered as  the  consideration  of  said  agree- 
ment were  rendered  before  the  date  of  the 
agreement,  or  Its  execution  by  defendant, 
by  said  Chase  and  Taylor,  and  were  not 
performed  jointly  or  In  co-operation,  and 
the  amount  due  under  said  agreement  to 
each  of  them,  to- wit,  the  sum  of  $H,000, 
<vas  due  for  separate,  distinct,  ahd  inde- 
pendeTit  services.  That  the  said  William 
Tate  Taylor  Is  now  and  was  at  the  com- 
mencement of  this  suit  a  non-resident  of 
this  state,  and  a  resident  of  the  state  of 
Montana,  and  has  had,  since  the  com- 
ipencement  of  this  action,  no  Interest  in 
said  agreement;  and  that,  prior  to  the 
commencement  of  this  action,  the  amount 
due  him  under  said  contract  had  been  paid 
by  the  said  defendant.  That  on  the  Ist 
day  of  September,  1890,  there  was  due  to 
said  E.  S.  Chase,  from  the  said  defendant, 
on  suld  agreement,  the  sum  of  $6,000,  after 
deducting  therefrom  the  sum  of  $35,  which 
sum  of  $35  the  plaintiff  admits  to  have 
been  paid  liy  the  said  defendant  to  the  said 
Chase,  on  said  agreement,  on  the  10th  day 
of  August,  1889.  That  on  the  Ist  day  of 
September,  1890,  the  said  £.  S.  Chase  sold 


and  assigned  his  Interest  in  said  agreement 
to  the  plaintiff.  That  no  part  of  said 
$6,000  had  been  paid,  except  the  sum  of 
$86,  as  before  stated;  and  there  is  now 
duo  thereon  from  the  said  defendant  to 
plaintiff  the  sum  of  $5,963,  and  Interest  at 
the  rate  of  10  per  cent.  Prays  Judgment 
for  the  above  sum  and  interest. 

To  this  complaint  the  defendant  filed  a 
demurrer  allegincr.  among  others,  the  fol- 
lowing causes,  to-wit:  (1)  The  complaint 
does  not  show  or  allcse  that  E.  S.  Chase 
and  William  Tate  Taylor  had  ever  ren- 
derml  any  services  In  selling  or  placlug  the 
said  property  mentioned  in  the  complaint, 
either  b^ore  the  date  of  the  alleged  agree- 
ment, or  at  any  time.  (2)  It  does  not  al- 
lege o»*  show  that  the  sale  or  piaclng  of 
*be  property,  alleged  In  said  complaint  to 
lavebeen  made,  was  madebcfore the  date 
of  the  alleged  agreement,  or  In  conse- 
quence of  any  services  rendered  by  said 
Chase  and  Taylor.  (3)  It  does  not  allege 
or  show  that  the  property  was  placed  or 
sold  in  a  manner  acceptable  to  the  de- 
fendant. (41  It  doesnotstate  whetherthe 
alleged  agreement  was  verbal  or  In  writ- 
ing. This  demurrer  was  filed  June  16, 1891. 
On  the  same  day  the  defendant  flled  his 
answer,  and  admits  that,  on  the  7th  day 
of  June,  1889,  he  entered  Into  an  agree- 
ment with  the  said  Taylor  and  Chase, 
touching  the  sale  and  placing  by  them  of 
the  mining  property  mentioned  by  them 
Id  said  complaint;  but  he  denies  that  he 
agreed  in  said  agreement  to  pay  the  said 
Taylor  and  Chase  the  sum  of  $12,000,  or 
any  other  sum,  in  consideration  of  serv- 
ices rendered,  prior  to  said  date,  by  them 
or  either  of  them,  in  placing  or  selling  the 
said  property,  or  any  part  thereof.  De- 
nies that  Haid  Cliase  and  Taylor,  or  either 
of  them,  had,  on  the  said  7th  day  of  June, 
1889,  sold  said  property,  or  any  part  there- 
of, In  any  manner.  Avers  that  said  agree- 
ment Is  a  joint  agreement.  Denies  that 
the  consideration  for  said  agreement  Is  or 
was  services  rendered  by  said  Taylor  and 
Chase  prior  to  the  date  of  said  agreement, 
and  denies,  specifically,  each  of  the  allega- 
tions of  the  complaint,  except  that  he  ad- 
mits that  said  property  has  been  sold: 
but  he  denies  that  said  property  was  sold 
by  the  said  Chase  and  Taylor,  or  either  of 
them,  or  that  they  sold  any  part  of  said 
property,  or  that  they,  or  either  of  them, 
were  the  procuring  cause  for  said  sale,  and 
avers,  upon  Information  and  belief,  that, 
prior  to  said  sale,  the  said  Chase.  In  bad 
faith  towards  this  defendant,  used  his  In- 
fluence trying  to  prevent  said  sale  by  false 
and  slanclerouB  statements.  That  at  the 
time  of  the  execution  of  said  agreement  It 
was  distinctly  understood  and  agreed  that 
said  promise  to  pay  said  Chase  and  Tay- 
lor the  said  sum  of  $12,000  was  upon  the 
condition  that  they,  the  said  Chase  and 
Taylor,  should  place  and  sell  the  said  min- 
ing property  at  the  price  of  $175,000,  npon 
terms  and  In  manuer  as  should  be  accept- 
able to  defendant.  That  said  considera- 
tion for  said  promise  has  wholly  failed. 
The  answer  contained  other  alleged  de- 
fenses not  necessary  to  be  here  stated. 
On  .Inly  15th,  the  day  the  verdict  was  re- 
turned and  the  Judgment  rendered,  the 
plaintiff,  by    leave  xif  the  court,  flled  an 
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amendment  to  his  amended  complaint,  al- 
leging that  the  plaintiff,  conspiring  with 
the  said  William  Tate  Taylor,  Induced  the 
latter,  in  order  to  defraud  the  said  CbaHe, 
to  Bign  a  releane  to  and  for  the  said  de- 
fendant, of  and  from  the  Indebtedness  aris- 
Ini;  from  said  contract,  with  the  intention 
to  wron^  and  defraud  said  Chase.  The 
demurrer  to  the  complaint  was  overruled, 
and  exception  taken  by  defendant.  Trial 
was  had  before  the  court  and  a  jury,  re- 
sulting in  a  verdict  for  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $5,- 
107.86,  and  lepral  interest  from  the  filing  of 
the  complaint.  Judgment  was  entered 
on  the  said  verdict  on  July  15,  1S91.  De- 
fendant moved  for  a  new  trial,  which  be- 
ing denied,  an  appeal  was  taken  to  this 
court. 

The  contract  upon  which  this  suit  is 
brought  was  introduced  in  evidence,  is  in 
writing,  and  is  as  follows:  "This  agree- 
ment made  and  entered  into  this  7th  day 
uf  June,  18S9,  by  and  between  Phil  >She- 
non,  of  Beaverhead  county,  Montana  ter- 
ritory, party  of  the  first  part,  and  Wm. 
Tate  Taylor  and  E.  S.  Chase,  of  said 
Ueaverhead  county,  parties  of  the  second 
part,  witnesseth:  That  the  party  of  the 
first  part  offers  to  sell  certain  mining 
property  and  appurtenances  in  Bannock 
mining  district,  county  and  territory 
aforesaid,  for  the  sum  of  <me  hundred  and 
seventy-five  thousand  dollars;  and  of 
which  amount  said  party  of  the  first  part 
agrees  to  pay  said  parties  of  the  set.-ond 
part  the  sum  of  twelve  thousand  dollars, 
in  considernllon  of  services  rendered  in 
selling  and  placing  said  property  on  such 
terms  and  conditions  as  may  be  accepted 
by  said  party  of  the  first  part.  And  it  is 
furtiier  agreed  by  said  parties  hereto  that 
the  said  sum  of  twelve  thousand  dollars 
shall  be  paid  pro  rata,  as  per  purchase 
price,  in  cash  and  stock,  if  the  sale  t>e 
made,  at  such  time  as  payments  may  be 
made  on  such  sale  to  the  party  of  the 
first  part.  Witnesseth  our  hands  and 
Heals  day  here  first  above  written.  VVm. 
Tatb  Taylok.  Pnir,  Shknon.  E.  S. 
Chase."  It  will  be  seen  that  the  complaint 
contains  no  allegation  that  the  said 
Chase  and  Taylor,  or  either  of  them,  ever, 
at  any  time,  rendered  any  services.  In  sell- 
ing or  placing  the  property  descriijcd  in 
the  complaint;  nor  does  it  show  that  the 
property  was  sold  or  placed  by  reason  of, 
or  In  consequence  of,  any  services  ren- 
dered by  said  Taylor  and  Chase,  or  either 
of  them,  at  any  time.  The  only  allegation 
from  which  the  court  might  infer  that 
services  had  been  rendered  by  the  partiert 
Chase  and  Taylor  are  the  following 
words,  "That  the  said  mining  property, 
in  the  sale  and  placing  of  whfch  the  sai(i 
services  were  rendered,"  and  again  as  fol- 
lows: "Plaintiff  alleges,  on  informa- 
tion and  belief,  that,  however  it  may  ap- 
pear upon  its  face,  as  a  matter  of  tact  the 
said  agreement  is  and  was  not  a  joint 
agreement,  as  the  services  rendered  as  the 
c-onHlderation  for  said  agreement  were 
rendered  before  the  date  of  the  agreement, 
or  its  execution  by  defendant,  by  said 
Chase  and  Taylor,  and  were  not  per- 
formed jointly  or  in  co-operation;  and  the 
amount  due  under  said  agreement  to  each 


of  them,  to- wit,  the  sum  of  $6,000,  was 
dne  for  separate,  distinct,  and  independ- 
ent services."  The  foregoing  is  not  an  al- 
legation that  services  were  rendered.  Tho 
allegation  that  said  Chase  and  Taylor 
sold  or  placed  said  mine  for  the  price 
named,  or  were  the  procuring  cause  of  its 
being  BO  sold  or  placed,  must  be  direct, 
certain,  and  positive,  and  cannot  be  l<:ft 
to  Inference.  No  fact  material  to  recov- 
ery, as  this  is,  can  be  left  to  inference.  1 
Estee,  PI.  Pr.  §  196;  Moore  v.  Be8se,30Cnl. 
57:2.  Without  allegations  of  such  serviroH 
the  complaint  Is  fatally  defective.  The 
demurrer  thereto  should  have  been  sus- 
tained. 

The  contract,  as  above  set  forth,  is 
plain,  unambiguous,  and  certain  in  ItK 
language, — this  agreement  made  by  and 
between  Phil  Shenon,  party  of  the  flist 
part,  and  Taylor  and  Chase,  parties  of  the 
second  part.  The  party  of  the  first  part 
offers  to  sell,  and  agrees  to  pay  to  the  said 
parties  of  the  second  part.  Whenever  an 
obligation  is  undertaken  t)y  two  or  more, 
or  a  right  given  to  two  or  more.  It  Is  the 
presumption  of  law  that  it  is  a  joint  obli- 
gation or  right.  Words  of  joinder  are  not 
necessary,  but  words  of  severance  are. 
1  Pars.  Cont.  c.  2.§  1,  p.  11.  The  contract 
on  the  part  of  Chase  and  Taylor,  the  par- 
ties of  the  second  part,  was  joint.  But  it 
is  alleged  in  the  complaint  that,  prior  to 
the  commencement  of  the  action,  the 
amount  due  Taylor  bad  been  fully  paid, 
and  that  he  had  no  interest  in  said  con- 
tract at  the  time  of  the  commencement  of 
the  action.  This  gave  Chase,  or  his  ns- 
slgnce,  the  right  to  sue  in  his  own  name. 
Hawes,  Parties,  §  !)4,  and  cases  there  cited. 

The  contract  was  also  to  be  performed 
Infuturo.  It  states:  "The  party  of  the 
first  part  offera  to  sell."  The  property 
had  not  then  been  sold,  and,  so  far  as  thiri 
contract  is  concerned,  it  Is  the  same  a«  if 
it  had  never  before  been  offered  for  snlr. 
It  is,  then,  now  offered  for  sale  at  the 
price  of  f  175,000,  and  the  effect  of  the  fur- 
ther provision  is  that  if  the  said  Chase 
and  Taylor  shall  succeed  in  selling  and 
placing  said  property,  at  said  price,  and 
on  such  terms  and  conditions  as  may  lie 
accepted  by  said  Shenon,  the  party  of  the 
first  part,  then  naid  defendant  is  to  pny 
said  Chase  and  Taylor  the  sum  of  $12,0(tO. 
in  consideration  of  said  services;  and  the 
converse  would  be  equally  true,  that  If  the 
said  Chase  and  Taylor  should  not  succeed 
in  selling  and  placing  said  property  ac- 
cording to  conditions,  nor  in  introducing 
or  procuring  parties  who  were  ready 
and  willing  and  offered  to  pay  such  price, 
upon  terms  and  conditions  that  were  ac- 
ceptable, then  nothing  would  be  due  them 
under  this  contract.  This  contract  hav- 
ing been  reduced  to  writing,  and  signed 
by  the  parties  on  the  7th  day  of  June,  ls><!>. 
concluded  all  the  parties  thereto  at  that 
date;  and  any  contracts  made  between 
the  parties  prior  to  that  date,  relating  to 
the  subject-matter,  and  all  conversations 
and  agreements  of  whatever  kind  had  be- 
tween them  prior  to  that  date,  are  by  law 
conclusively  presumed  to  be  merged  in 
this  contract.  No  conversations  or  agree- 
ments had  or  made  before  that  time, 
tending   to  dispute  or  vary  the  contract,. 
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wore  proper  conslderatlonB  for  the  Jury, 
and  conld  not  be  fcl^en  in  evidence.  There 
l8  no  evidence  in  tiie  record  of  any  agree- 
ment or  contract  made  by  tbe  parties  aub- 
Bequent  to  the  aignlnig  of  tbis  contract, 
varying  tbe  terms  thereof.  It  therefore 
stands  uncbanged. 

The  above  constrnction  of  tbe  contract, 
and  tbe  statement  of  tbe  law  relating 
thereto,  it  seems  to  the  court,  clearly  indi- 
cates what  is  and  what  is  not  proper  evl- 
den  CO. 

Mrs.  E.  8.  Cbaae  was  permitted  to  tes- 
tify, over  the  objection  ot  defendant,  that 
Mr.  Taylor  said  it  would  make  no  differ- 
ence when  the  mine  was  sold,  or  If  it  was 
to  those  parties,  or  some  others;  that  the 
contract  would  still  hold  good,  and  that 
it  was  for  services  rendered  ;  presnmtibly 
menning  that  it  would  make  no  difference 
whether  the  property  was  sold  to  parties 
procured  by  Chase  and  Taylor,  or  to  par- 
ties procured  by  others,  as  the  theory  of 
the  plaintiff  was  that  the  contract  was 
given  (or  services  I'endered  before  its  mak> 
ing.  This  evidence  was  improper,  and 
should  have  been  excluded.  One  party  to 
a  contract  cannot,  in  the  absence  of  the 
other  party,  be  permitted  to  j;lve  his  own 
construction  thereto,  varying  its  terms,- 
and  have  such  construction  go  to  the  Jury 
to  aHect  their  verdict.  If  received  for  the 
purpose  ot  impeaching  the  testimony  ol 
Taylor,  it  was  Improper,  as  no  fouodatiou 
had  been  laid  therefor.  Mr.  Taylor  was 
not  interrogated  with  reference  to  this 
converaation.  The  testimony  shows  that 
the  property  was  not  eold  or  placed  by 
Taylor  and  Chase,  or  either  ot  them,  and 
that  they, nor  eitherotthem,  were  the  pro- 
curing cause  of  such  sale.  Taylor  swears 
that  be  and  Chase  tried  to  sell  the  proper- 
ty, but  failed.  Again :  " Failing  to  sell  the 
property,  I  surrendered  my  copy  of  the 
agreement  to  Shenou."  "Mr.  Chase  and 
myself  tried  to  sell  the  property  to  Mr. 
E.  Probert.  Mr.  Prohert  did  not  buy.  We 
also  offered  it  to  William  Beck  and  B.  F. 
White,  but  tailed  to  sell  It."  Mr.  Chuse 
proposed  to  bring  a  purchasing  party 
from  Hailey,  Idaho,  but  no  party  came. 
And  again,  Taylor  states:  "We  were  to 
receive  Sl^.MO  in  money  and  stock  If  we 
sold  the  property.  II  wo  did  not  sell  the 
property  we  were  to  re«"elve  no  compensa- 
tion." These  statements  were  reiterated 
opon  cross-examination.  Mr.  Shcnon,  the 
defendant,  testlties:  "I  never  paid  Mr. 
Chase  anything  on  this  contract.  This 
credit  of  $35  on  the  contract  is  not  any 
credit  ot  any  payment  of  mine  on  the 
same."  "I  sold  tbe  mines  mentioned  in 
the  contract,  which  plaintiff  has  sued  ou, 
to  J.  Stewart-Wallnce  through  MesHrs. 
Casey,  Hammer  &  Huston,  as  my  agents. 
Taylor  did  not  have  anything  to  do  or 
assi^it  in  any  way  in  this  sale,  nor  did  Mr. 
Cba«e  assist  in  any  way  on  this  sale.  At 
the  time  the  contract  ot  June  7th  was  en- 
tered into,  they.  Chase  and  Taylor,  claimed 
to  be  in  possession  of  a  purchasing  party 
who  might  purchase  my  property  in  the 
event  ot  the  Butle  parties  tailing  to  do  so. 
At  that  time  there  was  a  bond  pending 
with  tbe  Butte  parties,  but  there  was  no 
deal  made  nntil  December  17, 188».  The 
Butte   parties    were    represented    by    J. 


Stewart-Wallace,  to  whom  I  sold.  I  sold 
the  mining  property  tor  »l.=)0.000,—f  100,000 
payable  in  money,  and  l|:)0,000  payable  In 
stock."  Witness  Chaan  'claims  that  the 
aervites  had  been  rendered  which  were 
the  consideration  for  this  contract,  before 
the  making  of  the  contract:  hut  the  evi- 
dence shows  that  tbe  negotiations  for  tbe 
sale  were  continued  tor  six  months  after 
that  time,  and  the  sale  was  not  consum- 
mated until  December,  1889.  It  Is  not  such 
a  contract  as  would  be  made  for  services 
already  rendered  and  completed,  but  is 
such  a  contract  as  would  be  agreed  upon 
were  the  parties  Chase  and  Taylor  then 
undertaking  to  make  the  sale.  The  testi- 
mony ot  Taylor  and  ijhenon  that  no  serv- 
Ices  were  rendered,  either  by  Chase  or  Tay- 
lor,  in  the  sale  finally  made  by  Casey, 
Hammer  &  Huston,  is  not  contradicted 
by  any  testimony  In  tbe  case,  except 
Cliase,  and  bo  docs  not  claim  that  they  or 
either  ot  them  did  anything  utter  tbe  mak- 
ing of  the  contract  of  Jnne  7,  1S89. 

As  appears  by  this  record,  the  court  is 
forced  to  the  conclusion  that  there  is  no 
evidence  therein  that  would  enable  the 
plaintiff  to  recover.  The  issues  in  this 
case  are  pointedly  laid  down,  and  the  law 
relating  thereto  briefly  and  clearly  given, 
in  Mechem  on  Agency,  section  965.  (1) 
What  did  the  broker  undertake  to  do? 
(2)  Has  he  completed  that  undertaking 
within  the  time  and  upon  the  terms  stipu- 
lated? (S)  It  not, is  the  default  attributa- 
ble to  his  own  act,  or  to  the  interference 
of  the  principal?  If,  upon  such  an  in- 
quiry, It  be  determined  that  the  broker 
has  performed,  within  the  time  and  upon 
the  terms  agreed  upon,  he  is  entitled  to 
bis  commissions.  It  he  has  not,  he  is  not 
so  entitled,  unless  the  perrormance  was 
prevented  by  tbe  principal,  under  circum- 
stance which  gave  him  no  right  then  and 
so  to  prevent  it.  H  particular  terms  and 
conditions  are  stipulated  for,  the  perform- 
ance must  be  in  accordance  with  those 
terms,  and  no  performance  npon  other 
terms  will  suthce,  unless  accepted  by  the 
principal.  It  cannot  be  seriously  con- 
tended that  Chuse  and  Taylor,  or  either 
of  them,  sold  said  property,  or  procured  a 
purchaser  ready,  willing,  and  able  to  par- 
chase  the  some,  at  the  price  named  in  the 
contract,  and  upon  terms  that  were  ac- 
ceptable to  the  defendant,  or  upon  any 
terms. 

We  come  now  to  the  consideration  ot 
the  instructions.  The  following  Instruc- 
tions requested  on  the  part  ot  the  plaintiff 
were  given  by  the  court,  and  excepted  to 
by  the  defendant.  "No.  3.  Thejury  are  in- 
structed that,  even  it  they  should  believe 
from  the  evidence  that  K.  8.  Chase  and 
William  Tate  Taylor  were  copartners  and 
joint  owners  in  the  contract  sued  on  In 
this  cause,  a  release  by  Taylor  would 
not  bind  Chase  it  the  jury  believed,  from 
the  evidence,  that  tbe  said  Taylur  was 
guilty  or  practising  a  fraud  upon  Chase  in 
executing  the  release,  or  executed  the  re- 
lease in  bad  faith  to  Chase,  or  executed  the 
release  by  a  fraudulent  connivance  or  col- 
lusion with  8henon,  tbe  defendant." 
There  Is  no  evidence  In  the  record  that 
Taylor  practiced  a  fraud  upon  Chase,  or 
executed  the  releaae  in  bad  faith,  nor  of 
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any  frandnlent  eonnlvanee  with  Shenon. 
Without  eviflence  t»»ntUnK  to  prove  fraud 
or  bad  fnith  the  Instruction  is  Improper. 
InHTructions  munt  be  baHed  upon  evidence. 
Instiuction  No.  4  is  bad  for  tlie  same  rea- 
son. Tbe  sanie  may  be  said  of  instruction 
No.  6.  Tlie  instructions  tliemselves  are 
do  similar  to  the  one  liere  commented  up- 
on they  are  not  repeated.  Instruction  No. 
3,  requested  by  tlie  defendant,  is  as  fol- 
lows: "I  charge  you,  as  a  matter  of  law, 
that  tbe  contract,  as  introduced  by  the 
plaintiff  in  this  case,  being  the  contract 
sued  upon,  meann  that  the  said  Chase  and 
Taylor  should  earn  their  brokerage  by 
actually  selling  and  placiuK  said  group  of 
■nines,  or  being  tbe  procuring  cause  there- 
of, at  the  price  mentioned  in  the  contract, 
and  upon  the  terms  as  to  stocic  and  mon- 
ey thai:  tbe  defendant  should  accept." 
1'lie  instruction  Is  proper  as  written,  with- 
out modification,  but  the  court  nioditled 
it  as  follows:  "Unless  you  find  that  the 
rendition  of  tbe  services  claimed  by  Chane 
was  to  be  i)ald  tor  by  the  payment  of  $(>,- 
OiiO. "  There  is  no  evidence  of  any  modifi- 
cation of  thecontract  by  the  partieti  there- 
to after  th«  contract  was  signed,  and  no 
understanding  of  any  of  the  parties  before 
the  contract  was  signed  can  be  permitted 
to  prevail  against  the  es  press  terms  of  the 
writing;  therefore  this  modltication  au- 
thorized the  Jury  to  consider,  as  evidence, 
teBtimoiiy  that  wasnot  proper.  The  mod- 
ification was  therefore  error.  The  follow- 
ing clause  in  the  iustructlons  given  by  the 
court,  upon  his  own  motion,  was  also  ex- 
cepted to  by  the  defendant,  to- wit:  "A 
number  of  letters  and  contracts  have  been 
introduced  and  read  in  your  hearing,  and 
are  a  part  of  the  evidence  in  this  case,  and 
it  becomes  a  part  of  your  duty  to  analyse 
each  and  all  of  them ;  and,  taken  with 
tlie  other  evidence  In  the  case,  you  are  to 
determinewhoMbouId  recover  in  this  case." 
This  Instruction  placed  before  the  Jury,  for 
their  consideration,  evidence  of  converaa- 
tions  occurring  between  the  parties  be- 
fore the  signing  ol  the  contract  of  June  7, 
1889,  and  also  contracts  existing  prior  to 
the  above  date  between  them,  all  of  which 
was  improper  for  the  reasons  lieretofore 
given.  These  errors  must  have  prejudiced 
the  defendant  before  tbe  Jury  in  the  trial 
of  this  cause.  The  Judgment  of  the  court 
below  is  reversed,  and  a  new  trial  grant- 
ed, with  costs  awarded  to  appellant. 

SULUVAN,  C.  J.,  and  Boston,  J.,  concur. 


DiLi.EY  et  a/.  V.  State. 
(Supreme  Court  of  Idaho.    Feb.  1,  1898.  i 
Bonus— LiABiLiTT  op  Buretibs— Depessbs. 
1.  In  an  action  upon  a  rccOKnizanoo  in  a  crim- 
inal case,  the  fact  that  an   ordur  of  the  muf^is- 
trate  directing  the  ruleas':  ol  the   prisoner  utter 
the  givinp  of  the  reciicnizance  does  not  appear  in 
the  record  cannot   obtain   as   a  defense    by  the 
aureties. 

3.  Nor,  in  sach  a  case,  can  the  sureties  in 
the  recognizance  attack  the  Jurisdiction  of  the 
magistrate  who  took  the  bond  or  the  grand  Jury 
wliich  found  the  indictment. 
(Syllabus  by  the  Court.) 
Appeal  from  district  conrt,  Logan  coun- 
ty ;  O.  O.  Stockri.aoer,  Judge. 


Actinn  by  tbe  state  against  Stephen  B. 
DiUey  and  Jennie  B.  Galbraitb,  as  surotiest 
on  a  recognizance  in  a  criminal  case. 
Judgment  for  piaintitt.  Defendants  ap- 
peal.   Attirmed. 

Anfrel  &  Loy,  for  appellants.  Geo.  H. 
Roberts,  Atty.  Gen.,  tor  the  State. 

Hi'BTON,  J.  On  tbe  2Uth  October,  IS90, 
at  Beltevue precinct,  LiOgan  county,  Idaho, 
upon  warrant  ol  arrest  issued  by  T.  T. 
Rbdsci.l, a  justice  of  the  peace  of  said  pre- 
cinct, upon  a  complaint  charging  hira 
with  the  crime  of  grand  larceny,  one  Will- 
iam Ledford  was  arrested,  and  brought 
before  said  magistrate.  The  magistrate, 
after  the  examination  of  said  Ledford  as 
pre)>cribed  by  statute,  held  him  to  answer 
said  charge,  fixing  bis  bail  at  the  sum  of 
f 2.0(X).  Thereafter,  on  the  22d  day  of  Oc- 
tober,  said  Ledford  was  by  writ  ol  buheaa 
corpus  taken  before  tbe  judge  of  said  dla- 
trict,  who,  upon  a  hearing  on  said  writ  of 
bnbeaH  corpas,  made  an  order  reducing 
the  amount  of  sucb  bail  to  the  sum  of 
$1,000.  On  the  23d  day  of  October,  1890, 
the  appellants  executed  and  delivered  to 
said  magistrate  a  recognizance,  in  the 
form  prescribed  by  the  statute,  on  behalf 
of  said  Ledford,  in  the  sum  of  f  1,000,  and 
thereupon  the  said  Ledford  was  released. 
Ledford  was  indicted  for  the  crime  of 
grand  lai-ceny  at  the  next  ensuing  term 
(being  the  June  term,  1891 )  of  the  district 
court  of  said  Logan  county,  made  default, 
and  bis  recognizance  was  duly  estreated. 
This  action  is  brought  upon  the  said  re- 
cognizance,  for  the  recovery,  by  the  state, 
of  the  amount  prescribed  therein.  The 
complaint  is  in  the  usual  form  in  sucb 
cases,  but  does  not  allege  or  state  that  an 
order  was  made  by  the  justice  discharg- 
ing the  defendant  from  custody,  and  this 
omission  is  urged  by  appellants  as  grounds 
for  demurrer  to  the  complaint;  and  the 
overruling  of  the  appellants'  demurrer  is 
urged  here  as  error,  upon  said  ground. 
We  do  not  think  this  position  is  sustain- 
able. The  order  admitting  the  prisoner 
to  bail  was  regularly  made.  The  recog- 
nizance was  regularly  executed,  and  there- 
upon the  prisoner,  by  reason  of  the  giving 
01  such  recognizance,  was  discharged  from 
cusiody.  The  ob.iect  and  purpose  of  the 
recognizance  was  served,  and  that  is  all 
the  law  requires.  The  making  or  entry  of 
the  order  was  an  immaterial  matter,  which 
could  in  no  way  affect  the  liability  of  the 
sureties  in  the  recognizance.  San  Fran- 
cisco V.  Randall,  64  Cal.  408.  The  appel- 
lants in  their  answer  to  the  complaint 
allege,  in  substance,  that  the  grand  jury 
which  found  the  Indictment  agiiinst  Led- 
ford had  no  Jurisdiction  to  entertain  said 
charge,  or  to  Hud  said  indictment,  for  the 
reason  that  the  offense  cliargod  therein, 
and  no  part  thereof,  was  committed  In 
Logan  county, nor  within  500  yards  of  the 
line  of  Logan  county.  To  this  answer  tt 
demurrer  was  filed  by  the  state,  which  was 
BUHtnined  by  the  conrt.  The  defendants 
electing  to  stand  upon  their  answer,  Judg- 
ment was  rendered  for  tbe  state,  from 
which  this  appeal  Is  taken. 

.Section  7630  of  Revised  Statutes  of  Idaho 
(Pen. ('ode)  provides  tliat  "the  grand  Jury 
must  inquire  into  all  public  oltenses  coin- 
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mitted  or  triable  within  the  county,"  etc. 
Non  constat,  from  anything  in  the  wi- 
swer,  that  the  offense  for  which  the  de- 
fendant was  indicted  was  not  triable  in 
Losan  county,  althou^fh  not  actually 
committed  there.  But  there  is  another  view 
of  the  case  which  seems  to  have  been  over- 
looked by  the  counsel  for  the  state  in  pre- 
senting this  ease.  It  is  that,  although  this 
(inestion  of  the  jurisdiction  of  the  errand 
iury  to  find  the  indictment  might  be  raised 
by  the  prisoner,  had  he  appeared  and  an- 
swered, it  cannot  be  raised  in  this  nctjon. 
lifdford  is  not  a  partv  to  this  proceeding. 
The  agreement  entered  into  by  the  appel- 
lants was  that  Ledford  should  appear 
and  answer  the  charge  upon  which  he 
was  held,  "in  whatever  court  it  may  be 
■|)rosecuted."  Failing  to  do  this,  his  re- 
cognizance was  forfeited,  and  his  sureties 
became  liable.  The  jurisdiction  of  the 
crand  jury  to  find  the  indictment  could  no 
more  be  urged  as  a  defense  to  this  action 
than  could  the  innocence  of  the  defendant. 
State  V.  Sutcliffe,  (R.  I.)  17  Atl.  Rep.  920; 
.Tones  v.  Gordon,  (Ga.)  9  S.  E.  Rep.  782; 
I.ee  V.  State,  (Tex.  App.)  8  S.  W.  Rep.  277. 
State  V.  Hendricks.  fLa.l  5  South.  Rep.  177. 
The  judgnient  of  the  district  court  is  af- 
firmed, with  costs  to  respondent. 

Morgan,  J.,  concurs. 
SuixiVAN,  C.  J.    I  concur  in  the  conclu- 
sion reached. 


M  Cal.  (IS 

Peoplk  v.  Ahrrn.    (No.  20,862.) 

(Supreme  Court  of  CaMfomia.    March  >,  1892.) 

CaiHiNAi.  Law — Ihstructions. 

Wbere  the  defendant,  on  a  trial  for  robbery, 
desired  to  have  the  jnry  Instructed  as  to  the  den- 
altion  of  "reasonable  doubt,"  it  was  bis  duty  to 
have  asked  for  such  instruction. 

Id  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  D.J. 
TooHY,  Jud^e. 

Pro«ecutiun  afralnet  Michael  Abern  for 
robbery.  From  the  Judgment  on  convic- 
tion, and  an  order  denying  him  a  new 
trial,  he  appeals.    Affirmed. 

J.  D.  aulllvHa,  for  appellant.  Atty.  Gen, 
Bart,  for  the  People. 

Per  CnniAM.  Defendant  waa  convicted 
of  the  crime  of  robbery,  and  appeal**  from 
the  Judgment  and  order  denyiui;  hia  mo- 
tion for  a  ue.w  trial. 

The  evidence  la  anffldent  to  aappnrt  the 
rerdict,  and  we  find  no  merit  in  the  as- 
Mignment  of  errors  of  law.  Tf  the  defend- 
ant desired  to  have  the  Jury  Instructed  aa 
to  the  deflnltlon  of  "reasonable  doubt,"  it 
was  his  duty  to  have  asked  Tor  such  in- 
ntrnction.  People  ▼.  ChristeDsen,  8r)  Cal. 
571.24  Pac.  Kep.  888.  Let  the  Judgment 
and  order  be  aftirmed. 


Pson.s  V.  Absr!(  et  al.    (So.  20,446.) 
(Supreme  Court  of  CaUfornia.    March  8, 1892.) 

la  bank.  Appeal  from  superior  court,  city  and 
county  of  Han  franclsco:  D.  J.  Tooht,  Judge. 

Frosecution  against  Michael  Abern  and  others 
for  robbery.  From  the  Judgment  on  conTiction, 
and  an  order  denying  tliem  a  new  trial,  defend- 
aota  appeaL    Ai&med. 

T.29PJJ0.2 — 4 


X  D.  SfiWvan,  for  appellanti.  Jtty.  Oen. 
fiort,  for  the  People. 

FzK  CoRiAX.  On  the  anthority  of  People  v. 
Abern,  ubl  supra,  (No.  20,862,)  filed  March 8, 1892, 
the  Judgment  and  order  are  aiBrmed. 


n  Cal.  cu 

Jambs  v.  McCann.  Jadge.    (No.  14,821.) 

(Supreme  Court  of  Calif omta.    March  1,  1892.) 

UtPoaTEB'8  FsBB— Bill  of  Ezcbftionb — Ba- 

rusxL  TO  Betxlb— WaiT  or  Mahdatx. 

1.  Code  Civil  Proa  i  274,  which  provides  that 
the  reporter's  fees  for  taking  notes  In  civil  cases 
shall  oe  paid  by  the  party  in  whose  favor  Judg- 
ment is  rendered,  and  shall  be  taxed  as  costs 
against  the  party  against  whom  Judgment  Is  ren- 
dered, does  not  authorize  the  trlaJ  Judge  to  refuse 
to  settle  the  bill  of  ezoeptions  until  appellant 
has  paid  to  the  reporter  certain  fees  ordered  dur- 
ing the  trial,  and  a  writ  of  mandate  will  issue 
to  uompel  the  Judge  to  settle  such  bill. 

2.  Conceding  that  the  amendment  of  1885, 
which  provides  that  each  party,  before  Judfnuent 
or  verdiot  Is  entered,  shall  pay  a  per  dtem  of 
C2.su  to  the  clerk  of  the  court,  to  be  by  him  paid 
into  the  county  treasury,  la  oonstitutional,  U 
does  not  authorize  the  judge,  after  entry  of  Judg- 
ment, to  Kfuse  to  settle  the  bill  of  exoeptions 
until  appellant  has  paid  to  the  reporter  certain 
fees  ordered  during  the  trial. 

In  bank. 

Original  petition  for  writ  of  mandate 
by  Karah  M.  James  against  E.  J.  McCano, 
Judge  of  superior  court,  to  compel  de> 
fendnnt  to  settle  a  bill  of  exceptions. 
Granted. 

Horace  A',  Phllbrook,  for  plaintiff.  J 
H.  Skiritt  and  Z.  N.  Goldaby,  tor  respond- 
ent. 

McFablano,  J.  This  is  a  petition  for  a 
writ  of  mandate  to  compel  the  defend- 
ant to  settle  a  certain  bill  of  exceptiona, 
and  it  was  submitted  upon  a  demurrer  to 
the  complaint  or  petition.  The  plaintiff, 
(or  petitioner,)  Sarah  M.  James,  and  one 
Leonora  A.  James,  were  hostile  contest- 
ants in  the  court  of  the  defendant  (or  re- 
spondent) for  letters  of  administration  on 
the  estate  of  William  £.  Jones,  deceaaed. 
That  contest,  after  a  full  trial,  was  decid- 
ed by  the  court  in  favor  of  said  Leonora, 
and  judgment  was  entered  accordingly. 
The  petitioner  herein  (Sarah)  then  duly 
filed  her  notice  of  and  undertaking  on  ap- 
peal; and  afterwards,  and  witbin  the 
proper  time,  appeared  and  served  on  said 
Leonora  a  draft  of  a  bill  of  exceptions. 
The  said  Leonora  duly  prepared  and 
served  on  petitioner  certain  amendments 
to  Btiid  draft:  and  tli«  draft  and  amend- 
ments were  duly  presented  to  said  re- 
spondent, who  designated  the  27th  day  of 
October.  ISfll.  at  10  o'clock  a.  m.,  aa  the 
time  when  lie  would  settle  said  bill.  At 
that  time  the  parties  appeared,  and  tho 
settlement  was  begun  and  proceeded  with 
until  the  29th  day  of  said  month,  at  which 
time  a  large  part  of  said  bill  had  been  set- 
tled. But  on  snid  last-named  day  the  at- 
torney of  said  Leonora  moved  that  all 
fnrther  proceedings  In  the  settlement  of 
said  bill  be  stayed  until  certain  fees  of  the 
short-hand  reporter  of  the  conrt  should 
be  [lald  ;  and  the  judge,  (respondent  here- 
in,) against  the  objection  and  exception 
of  petitioner,  oidered  "that  all  proceed- 
ings  herein   be  stayed   until   the  above 
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amoant,  to-wit,  t46  and  $55,  making  a 
total  amount  of  $100,  be  paid  bySarab  M. 
James  to  aald  reporter. "  And  since  then 
the  respondent  baa  refnsed  to  Mettle  said 
bill  of  exceptions  because  said  Sarah  has 
not  paid  said  reporter's  fees,  and  declares 
that  be  will  not  settle  said  bill,  or  any 
bin  of  exceptions  In  said  cause,  unless 
said  Sarah  shall  flrst  pay  said  fees.  It 
appears  that  during  the  trial  of  said  con- 
test for  administration  between  said  Sa- 
rah and  Ijennora  the  court  on  one  occa- 
sion made  an  order*' that  each  party  in 
this  action  pay  the  reporter  $45  for  short- 
hand reporting;"  and  that  at  a  later  pe- 
riod  In  the  trial  It  made  another  order 
"that  Sarab  M.  James  and  Leonora  A. 
Jnmen  each  pay  the  reporter  $55  for  re- 
porting herein;"  and  It  is  for  the  failure 
ui  said  Sarah  to  pay  the  amounts  stat- 
ed in  said  two  orders  that  the  respondent 
refuses  to  settle  the  bill.  It  Is  alleged  in 
the  petition,  and  therefore  must  be  taken 
as  true,  that  said  short-hand  reporting 
referred  to  in  said  orders  meant  the  tak- 
ing of  short-hand  notes  of  the  testimony 
and  proceedings  as  the  trial  prugressed, 
and  not  the  tranHcrlption  of  said  notes 
into  long-band.  The  ground  upon  which 
the  respondent  rests  his  refusal  to  settle 
the  hill  of  exceptions  is  not  tenable.  In 
some  respects  the  statutory  law  about 
the  paymf-nt  of  reporters'  fees  is  in  an  un- 
certain and  unsettled  condition.  Prior  to 
March  2S,  1885,  the  law  upon  that  subject 
was  contained  in  section  274  of  the  Code 
of  Civil  Procedure.  See  Newmark's  Code, 
1883.  On  March  23,1885,  the  legislature 
passed  a  bill  by  which  they  nndertook  to 
amend  section  274  by  re'enacting  it,  so  as 
to  provide  that  the  Judges  should  flx 
monthly  salaries  for  reporters ;  that  the 
salaries  should  be  paid  out  of  the  county 
trnasurles;  and  that  certain  fees  to  be 
paid  by  litigants  for  reporting  should  be 
paid  into  the  county  treasuries.  That 
attempted  amendment,  however,  was 
held  In  Smith  v.  Strother,  68  Cal.  194,  8 
Pac.  Rep.  t'52,  to  be  unconstitutional,  so 
far,  at  least,  as  It  attempted  to  confer  up- 
on courts  the  power  to  flx  salaries;  and, 
as  the  other  parts  of  the  amendment  are 
based  upon  the  theory  that  the  salaries 
were  to  be  so  fixed,  and  are  Interwoven 
with  the  system  sought  to  be  established, 
it  is  probable  that  the  whole  amendment 
falls.  In  that  event,  the  section  as  it 
stood  before  is  still  the  law;  and  if  such 
construction  be  correct,  then  the  provis- 
ion is  that  "  the  reporter's  fees  for  taking 
notes  In  civil  cases  shall  be  paid  by  Lhe 
party  in  whose  favor  Judgment  Is  ren- 
dered, and  shall  be  taxed  up  by  the  clerk 
of  the  court  as  costs  against  the  party 
against  whom  Judgment  is  rendered."  If, 
on  the  other  hand,  there  is  anything  left 
of  said  attempted  amendment  of  March, 
1885,  then  the  provision  is  that  "each  par- 
ty shall  pay  a  per  cllero  of  two  dollars 
and  fifty  cents  before  judgment  or  verdict 
therein  Is  entered,"  sold  per  dicia  "to  be 
paid  to  the  clerk  of  the  court,  and  by  him 
paid  into  the  treasury  of  the  county." 
And  neither  provision  warrants  the  ac- 
tion taken  In  the  case  at  bar.  Whether  or 
nut  a  court  might,  duriug  the  progress 
of  a  trial,  compel   the  parties  to  make  a 


deposit  of  money,  or  in  some  other  way 
secure  in  advance  the  payment  of  tlie  re- 
porter for  taking  notes  of  the  proceedings, 
or  might  refuse  to  order  the  reporter  to 
do  sach  work  without  such  security,  or 
might  by  some  other  means  foi-ce  the  par- 
ties to  secure  him  before  the  work  should 
be  done,  are  questions  which  do  not  arise 
in  this  case.  Here  the  reporter  did  bis 
work  voluntarily,  and  without  demanil- 
ing  security.  The  trial  in  which  he  took 
the  notes  terminated,  and  judgment  was 
entered.  After  that  the  view  most  favor- 
able to  the  reporter's  right  that  could 
be  taken  Is  that  the  petitioner  Is  bis  debt- 
or; and,  in  order  to  enforce  the  payment 
of  that  debt,  the  respondent  has  not  the 
power  to  refuse  to  settle  petitioner's  bill 
of  exceptions,  and  thus  practically  de- 
stroy her  right  of  appeal.  (Respondent 
moved  to  strike  out  certain  parts  of  the 
petition,  but,  as  the  case  was  submitted 
on  demurrer,  the  motion  Is  of  no  Impor- 
tance, and  is  denied.)  Let  a  peremptory 
writ  of  mandate  issue  as  prayed  tor. 

We  concur:    Harrison,  J.;  Db  Havbn, 
J.;  Garoottb,  J.;  Paterson,  J.;  Shabp- 

8TEIN,  J. 


til  Cal.  497 
BARNBABT  ▼.  FULKERTH  et «/.    (No.  14,603.) 
(Supreme  Court  of  California.    Feb.  84, 1892.) 

ATUCaXENT  — CLiLlMS  BT  ThibD   PERSONS — KVI- 

DKSCB— Estoppel  by  Adxissioks. 

1.  Plaintiff  claimed  certain  wheat  in  his  pos- 
session which  was  attached  by  defendant  as  sher- 
iff, and  sold  on  an  exocution  of  M.  against  one  D. 
Plaintiff,  In  reply  to  a  question  by  U.  's  attorney 
Just  before  the  attachment  issued,  said  that  the 
wheat  belonged  to  D.,  and  he  (plaintiff)  bad  a 
lien  on  it.  Defendant  claimed  that  plaintiff  was 
estopped  by  such  declaration  from  denying  tliat 
the  wheat  belonged  to  D.,  and  at  the  trial  asked 
M.  's  attorney  whether,  in  Instmoting  the  sheriff 
to  levy,  he  relied  solely  upon  the  declaration  ol 
plaintiff  and  the  belief  that  that  deolaration  was 
true.    Held,  that  the  qnestion  was  competent. 

2.  Plaintiff,  having  testified  that  he  had  re- 
ceived other  security  for  the  money  owing  by 
D.,  was  asked,  on  cross-examination,  if  such  se- 
curity was  not  of  greater  valae  than  the  money 
due  from  D.  HM,  that  the  question  was  ma- 
terial. 

Department  2.  Appeal  from  superior 
court,  San  Joaquin  county;  William  O. 
Minor,  Judge. 

Action  byH.Barnhart  against  Fulkertb 
&  Perley.  Judgment  for  defendants. 
From  nn  order  denying  a  new  trial,  plain- 
tiff appeals.    AfiSrmed. 

P.  J.  Hazen,  for  appellant.  W.  E.  Tamer 
and  Cbaa.  J.  Heggeiiy,  fur  respondents. 

McFarlamo,  J.  This  Is  an  appeal  by 
plaintiff  from  an  order  denying  him  a  new 
trial.  He  had  also  taken  an  appeal  from 
the  judgment,  and  on  that  appeal  (No. 
13,682)  the  Judgment  was  by  this  court 
aflirmed.  27  Pac.  Rep.  71.  There  had  also 
been  an  earlier  judgment  in  the  trial 
court  in  favor  of  plaintlH;  and  upon 
appeal  by  defendants  from  that  judgment, 
and  from  an  order  denying  a  new  trial,  it 
was  reversed,  and  a  new  trial  ordered.  78 
Cal.  526,  15  Pac.  Rep.  89.  Upon  those  two 
appeals  the  main  questions  In  the  case 
were  decided  against  the  contention  of 
plalntiH.  In  tbe  last  appeal  from  the  Judg- 
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ment  (No.  13,682)  ft  wag  definitely  deter- 
mined  as  tbe  law  ot  the  vase  that  the  flnd- 
ingR  supported  the  Judgment.  The  only 
qm-stluns  arising;  upon  this  present  ap- 
I>cal,  from  the  order  denylnji  a  new  trial, 
appertain  to  the  sufficiency  of  the  evidence 
to  justify  the  findings,  and  rulings  of  the 
court  as  to  the  admissibility  ol  evidence. 
The  eridence  ns  to  the  main  IssncH  of  fact 
is  Tuluminoua,  and  somewhat  conflicting; 
und  It  would  be  a  useless  labor  to  review 
it  bere  in  detail.  It  is  snfflclent  to  say 
that  there  in  no  reason  (or  disturbInK  tbe 
flndines  of  fact  made  by  the  trial  court 
upon  the  ground  that  they  are  not  war- 
ranted by  the  eTldence.  There  are  only 
two  alleged  errors  on  rulings  upon  the  ad- 
mlBsion  ot  evidence  which  are  relied  upon, 
one  relating  to  the  tentimpny  ol  fiowel, 
and  the  other  to  the  testimony  of  Barn- 
hart.  Tbe  action  was  to  recover  certain 
wheat  in  a  warehonse  claimed  by  plain- 
tifr.  but  attached  and  sold  by  defendant 
Polkerth,  sheriff,  as  the  property  of  one 
Davis,  upon  a  writ  issued  in  a  certain  ac- 
tion brought  by  Mathews  and  wife 
against  said  Davis.  Davis  owed  the 
plaintifl  (Barnhart)  $-J,5U0,  and  had 
pledged  the  wheat  to  tbe  latter  to  secure 
that  sum  of  money:  and  when  the  sheriff 
attached  the  wheat  he  tendered  the  plain- 
tiff the  amount  ot  bis  debt  and  lien.  Tbe 
witness  Howel  was  the  attorney  of  the 
Mathews,  and  was  also  acting  as  the 
agent  (or  the  sheriff;  and  immediately  be- 
fore tlie  attachment  was  levied  lie  visited 
the  plaintifl,  Barnhart,  and  asked  him 
about  the  ownership  of  the  wheat.  Barn- 
hart told  him  that  the  wheat  belonffed  to 
Davis,  and  ttint  he  (Barnhart)  hud  a  lien 
on  It  for  C'2,.'30O  and  interest.  Afterwards 
it  was  claimed  by  Barnhart  that  the 
wheat,  a  t  the  time  of  the  a  ttachmen  t,  really 
belonged  to  one  Vancel,  who  lived  in  an 
eastern  state,  and  to  whom  Davis  had 
deeded  a  life-interest  in  the  land  upon 
which  the  wheat  had  been  raised.  Dt^ 
fendants  contended,  among  other  thinaa, 
that  under  these  circumstances,  wiierever 
the  strict  legal  title  to  tbe  wheat  may 
hare  been,  Barnhart  was  estopiied  from 
denying'  that  It  belonged  to  Davis.  Now, 
tbe'qneHtions  asked  Howel  to  which  ap- 
pellant objected  »vere  these:  "Upon  what 
did  yon  base  your  action  in  instrncting 
the  sheriff  to  levy?"  and  "Did  you  rely 
solely  and  entirely  upon  the  declarations 
of  Barnhart,  and  the  belief  thnt  that  dw- 
laration  was  trne  from  Barnhart's  own 
declaration ?"  The  objection  was  thnt 
tbe  questions  were  "Irrelevant,  incompe- 
tent, and  immaterial,"  and  we  think  that 
it  was  properly  overruled.  One  of  the  nec- 
essary elements  of  estoppel  is  that  the 
party  setting  It  up  niiiHC  have  been  act- 
ually induced  to  do  a  certain  act  by  the 
ronduct  or  directions  of  tho  party  sought 
to  be  estopped ;  and  under  our  system, 
where  all  persons  (practically)  may  tes- 
tify, a  witness  may  be  examined  ns  to  tho 
intent  with  which  lie  did  a  certain  act, 
where  that  intent  is  a  material  thing  In 
the  action.  Even  in  a  criminal  case  a  de- 
fendant may  testify  as  to  the  intent  with 
which  be  entered  a  building  or  killed  a 
human  being,  although,  of  course,  a  jury 
is  not  bound  to  believe  the  witness  either 
Cal.Rep.  29-31  P.— 2 


in  a  criminal  or  a  civil  action.  But  such 
testimony  is  competent  and  relevant,  and 
Is  not  immaterial. 

The  other  rniings  excepted  to  relate  to 
certain  questions  asked  by  respondents  in 
cross-examination  of  the  plalntiH.  Plain- 
tiff, having  testified  that  he  bad  received 
other  security  (land)  for  the  money  owing 
by  Davis,  was  abked  if  such  additional 
security  was  not  "in  value  twice  or  three 
times  as  much  as  tbe  money  that  you 
loaned  him,"  and  the  only  objection  that 
It  was  "Immaterial. "  We  think  the  ques- 
tion was,  at  least,  material:  and.  more- 
over, as  the  anewerwas  negative,  it  could 
have  done  no  harm.  There  were  three 
other  questions  asked  plaintiff,  which 
were  objected  to  upon  the  sole  ground 
that  they  were  "not  cross-examination." 
We  are  disposed  to  tbink  that  tbe  court 
was  right  in  holding  that  they  were  legiti- 
mate croBs-Psamtnatton  of  the  plaintiff; 
but  as  tiie  answers  were  all  negative,  or 
that  the  witness  had  "no  recollection  "  of 
the  matter  asked  about,  the  appellant 
could  not  havB  been  prejudiced  by  the 
questions,  particularly  as  the  case  was 
tried  by  the  Judge  without  a  Jury.  These 
views  make  It  unnecessary  to  determine 
respondents'  motion  to  (Jlsnilss  the  ap- 
peal. The  order  denying  a  new  trial  is 
af&rmed. 


Sharpstkin,     J. ;     Oa- 


We     concur: 

HOtJTTB,  J. 

98   Cal.    34 
WlCKKRSBAM   V.  BlilTTAN.     (NO.  14,506.) 

(Supreme  Court  of  CaUJirmla.    Jan.  18, 1892.) 

Jdkisdiction  op   Scperior  Cohrts — Electiohs 

bt  cokpokations. 

1.  By  the  cunstitution  of  18(9,  district  courts 
theretofore  existing  were  supersodod  by  tho  su- 
perior courts.  Const,  art.  22.  %  11,  Ooclares  that 
"all  laws  rolativo  to  the  prosont  judicial  system 
shall  be  applicable  to  the  jadlcial  system  created 
by  this  constitution."  if ef (2,  that  the  superior 
courts  were  vested  with  the  jurisdiction  of  the 
district  courts  to  inquire  into  any  election  held 
"  by  any  corporate  Ixxiy,  "  pursuant  to  the  proria- 
ions  of  Civil  Code,  §i!  312,  815. 

2.  The  fact  that  an  act,  passed  after  tho  adop- 
tion of  the  new  const  itution  for  the  purpose  of 
adapting  the  phraseolopry  of  tho  several  Codes  to 
tbe  nomenclature  of  tbe  courts,  omitted  such 
change  in  any  particular  section  of  the  Code,  did 
not  prevent  the  superior  court  from  exercising 
any  jurisdiction  conferred  on  it  by  the  constitu- 
tion. Fraser  v.  Alexander,  16  Pao.  Rep.  757,  75 
Cal.  147,  explahied. 

In  bank.  Appeal  from  superior  court. 
San  Luis  Obispo  county;  V.  A.  Gregg, 
Judge. 

Action  by  I.  O.  Wickersham  against  N. 
J.  Brlttnn  to  determine  the  right  o(  de- 
fendant to  be  n  director  in  the  Bank  o( 
San  Luis  Obispo.  Defendant's  demurrer 
was  snstnined,  and  plaintiff  appeals.  Af- 
firmed. For  former  opinion,  see  28  Pac. 
Rep.  792. 

Henley  &  Swift,  Lippltt  &  LIppHt,  WIU 
coJcsun&BouIdwIa,  and  Crittenden  Tbom- 
ton,  {F.  B.  MerxbHcb,  ot  counsel.)  (or  ap- 
pellant. James  L.  Crittenden  and  Graves 
&  Graves,  (or  respondent. 

Per  Ci'RiAM.  The  opinion  heretofore 
rendered  in  this  cause  Is  modified  by  add- 
ing thereto  the  following: 
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The  aaperlor  conrt  bad  Jurisdiction  to 
pntertain  this  proceeding.  Sections  812 
and  816  of  the  CItII  Code,  as  amended  in 
187R,  conferred  sacb  Jurtsdletion  upon  the 
district  court  of  the  district  in  which 
the  election  was  held.  Upon  the  adoption 
of  the  constitution  of  1879,  the  district 
courts  theretofore  exlstlni;  were  supersed- 
ed by  the  superior  courts,  and  the  superior 
court  was  given  original  Jurisdiction  "of 
all  snch  special  cases  and  proceedings  as 
are  not  otherwise  provided  for. "  Article 
22,  S  11,  of  the  constltntion,  also  provided 
that  "all  laws  relative  to  the  present  Ju- 
dicial system  of  the  stnte  shall  be  applica- 
ble to  the  judicial  system  created  by  this 
constitution  until  changed  by  legislation." 
The  effect  of  this  section  was,  by  a  single 
comprehensive  provision,  to  preserve  and 
adopt  for  the  courts  created  by  the  new 
constitution  the  statutory  procedure  that 
was  then  existing  with  reference  to  the 
courts  which  were  by  that  instrument 
abolished,  and  to  authorise  that  proced- 
ure in  all  rights  of  action  that  were  to  be 
determined  under  the  new  constitution. 
For  the  purpose  of  adapting  the  phraseol- 
ogy ol  the  several  Codes  to  the  new  no- 
menclature of  the  courts  provided  by  the 
constitution,  the  legislature  in  1880 amend- 
ed the  greater  portion  of  the  sections  in 
which  were  the  names  ol  the  old  courts. 
I)y  substituting  therefor  the  names  of  the 
new  courts.  But  its  umiaslon  to  make 
such  change  in  any  particular  section  did 
not  have  the  effect  to  prevent  the  superior 
court  from  exercising  the  iurlsdlctlon  over 
any  right  of  action  which  had  been  con- 
ferred upon  It  by  the  constitution.  Dur- 
ing the  Interim  between  January  1, 1880, 
aod  the  date  of  any  snch  amendment,  the 
superior  court  could  rightly  entertain  and 
hear  all  proceedings  and  actions  institut- 
ed therein  under  the  jurisdiction  conferred 
upon  it  by  the  conBtitutlun.  The  JurlRdlc- 
tlon  thus  conferred  was  not  such  a  provis- 
ion of  the  constitution  oh  required  leglBla- 
tlon  to  enforce  it,  (article  22,  5  1;)  and 
the  laws  tor  the  exercise  of  such  jurisdic- 
tion were  not  "inconsistent"  with  the 
constitution,  and  did  not  cense  upon  its 
adoption,  but,  by  the  provision  of  sei-tlon 
11  of  article  22,  were  expressly  preserved 
In  force  until  changed  by  legislation.  In 
Fraser  v.  Alexander,  75  Cal.  147, 16  Pac. 
Rep.  757,  it  was  held  that  the  act  of  March 
80, 1H74,  under  which  the  proceedings  were 
instituted,  bad  been  superseded  by  the 
provisions  of  the  county  government  act 
of  1883 ;  and  what  was  said  In  the  opinion 
respecting  the  effect  of  section  1  of  article 
22  of  the  constitution  was  obiter  dictum, 
Inasmnch  as,  upon  holding  that  the  pro- 
visions of  that  act  had  been  thus  supersed- 
ed and"changed  bylegislation, "there was 
no  opportunity  for  the  court  to  consider 
or  determine  the  effect  of  the  constitution- 
al provision  upon  the  statute  existing  at 
the  date  of  Its  adoption. 

(3  Oal.  Unrep.  478)   — — — 


HlNCKLBT  T.  8TEBBIN8  et  ttl.     (NO.  18.740.) 

(Supreme  Court  of  California.    Feb.  8, 1892.) 

DaCRBB    OF    DiBTKlBUTION — COSSTBUOnON — AT- 

TOKMST's  Fbss— Who  Chakoeabls. 
1.  Wbere  a  decree  of  the  probate   court  dis- 
tributed to  certain  triuleea  the  legal   title  to  aa 


undivided  one-third  of  oertsln  property,  "that  is 
to  say,  •  •  •  one-third  of  Uteaggreffsted  value 
of  all  the  six  items  hereinafter  specIHed, "  and 
contained  a  statement  of  such  items,  togeMier 
with  the  amounts  thereof,  the  values  ox  the  vari- 
ous items  were  thereby  fixed. 

a.  'Where  a  testator  leaves  a  portion  of  his 
estate  to  a  charity,  and  the  obaruy  eneagea  la 
litigation  involving  the  construction  of  the  will, 
Its  attorney's  fees  will  not  be  chargeable  against 
the  whole  estate,  but  only  against  the  portion 
devised  to  it, 

Commlsalonera'  decision.  Department 
2.  Appeal  from  superior  conrt,  cll7  and 
county  of  San  Francisco;  Wiluah  T. 
Wallaor,  Jndge. 

Action  by  Mary  C.  Hinckley  against 
Horatio  Stebbins  and  others,  trustees. 
From  the  final  decree  of  the  conrt,  divid- 
ing certain  trust  funds,  plaintlB  appeals. 
Beversed. 

William  Barber,  for  appellant.  C.  K. 
BoB9SteU,  for  respondents. 

Foots,  G.  This  suit  was  brongbt  by 
the  plaintiff,  as  residuary  legatee  under  the 
will  of  William  0.  Hinckley,  deceased, 
against  the  defendants,  for  the  purpose  of 
securing  an  accounting,  procuring  the 
sale  of  certain  property,  the  payment  ot 
certain  unpaid  legaclesoat  of  the  proceeds 
otthat  sale,  and  to  obtain  a  division  of 
the  balance  left  in  their  hands  between  the 
residuary  legatee  and  some  of  these  de- 
fendants, as  trustees  ol  a  certain  charity. 
There  had  been  a  contest  as  to  the  con- 
struction of  this  will,  and  what  propor- 
tion of  the  estate  was  to  be  distributed 
to  the  parties  here,  and  this  conrt.  In  6S 
Cal.  617,  adjudicated  the  matters  there  In- 
volved, and  ordered  a  probate  court  de- 
cree of  distrlhutlon  to  be  made,  modifying 
a  previous  one  made  on  the  10th  of 
March,  1879,  which  decree,  modified  as  di- 
rected by  the  appellate  court,  was  made 
and  entered  on  the  22d  ol  May,  1882.  This 
last  decree  has  never  been  appealed  from, 
and  Is  In  full  force  and  effect.  It  is  prayed 
in  the  complaint  that  the  California  The- 
ater property,  which  had  been  by  that 
decree  distributed  to  certain  of  the  defend- 
ants here.  In  trust  for  certain  purposes, 
should  be  sold,  and  that  from  the  pro- 
ceeds of  that  sale,  and  any  money  remain- 
ing In  the  hands  of  these  trustees  derived 
from  rents  and  profits  of  the  theater  prop- 
erty, should  be  paid  certain  12  specific  lega- 
cies, of  *.3,00()  each.  The  answer  of  the 
legatees  agrees  to  this  prayer,  and  so 
does  the  answer  of  the  trustees.  Upon  this 
state  of  affairs  an  Interlocutory  decree 
was  entered,  following  this  agi-eement. 
After  that,  upon  findings  of  fact  and  con- 
clusions of  law  filed  by  the  trial  court,  a 
final  decree  was  made  and  entered,  divid- 
ing the  remaining  trust  funds  between  the 
trustees  for  the  charity  and  the  residuary 
legatee,  plaintiff  and  appellant  here.  It 
Is  claimed  In  her  behall  that  certain  find- 
ings of  fact  made  by  the  trial  judge  are 
not  supported  by  the  evidence,  and  that 
the  conclusions  ot  law  attached  do  not 
follow  the  findings. 

The  roost  important  matter,  therefore, 
which  is  first  to  be  considered  and  deter- 
mined, is  what  the  amended  probate  court 
decree  does  declare  as  to  certain  matters. 
The  appellant   contends   that   the  third 
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finding  of  fact,  made  by  the  trial  coort,  1b 
not  HUBtained  by  the  lanenaKe  of  the 
amenaed  probate  court  decree  ol  distribu- 
tion. It  ifl  BSid  that  the  decree  doea  not 
affix  any  value  to  the  distributable  assets 
at  the  date  of  Its  entry,  and  that  the  fiud- 
Inif  ussumea  that  it  does  fix  such  value, 
and  therefore  that  such  finding  Is  errone- 
ons.  The  finding  is  aa  follows:  "The 
ralne  of  the  distributable  assets  of  the 
estate  at  the  date  of  the  amended  decree, 
May  22, 1882,  estlmatlne  the  ralue  of  the 
theater  property  at  9120,000,  at  which 
Bum  It  bad  been  appraised  in  the  probate 
coort  on  the  6tb  day  of  Juae,  1876.  was 
$150,492,  leas  the  amount  of  the  unpaid 
mortgage  of  937,500,  referred  to  In  the  de- 
cree,— the  remainder  being  $112,992,  of 
which  one-third  is  $37,664."  The  decree  re- 
ferred to  reads  thus:  "To  the  trustees  and 
th^r  suGcesHora  hereinabove  named  is 
hereby  distributed  the  legal  title  to  an  un- 
divided Interest  in  the  Callforoia  Theater 
property,  equal  to  one-tblrd  {%)  of  the 
distributable  estate  of  said  testator,  that 
is  tu  say,  equal  to  one-third  of  the  aggre- 
gated value  of  all  the  six  items,  hereinafter 
specified  as  the  distributable  assets  of  said 
estate.  •  »  •  The  distributable  assets 
of  the  estate  of  said  testator,  one-third  of 
which  Is  subject  to  the  charitable  uses,  are 
astoUuwB,  v\g. :  (11  Cash  heretofore  paid  to 
legatees  amounting  to  $8,912.02.  (2)  Cash 
distributed  to  trustees.  $6,420.90.  (8)  The 
bouse  and  lot  on  Bush  street,  appraised, 
$11,500.  (4)  The  personal  property  in  said 
house,  appraised  at  $3,6.59.50,  being  all  the 
personal  property  mentioned  In  the  Inven- 
tory, excepting  mining  stock,  and  the  $60 
in  money.  (5)  150  shares  of  stock  in  the 
iScorpion  Silver  Mining  Company.  (6) 
The  California  Theater  property.  Inven- 
toried and  appraised  on  the  5tb  day  of 
Jane,  1S76,  aa  of  the  value  of  $120,000,  and 
which  said  theater  property  is  subject  to 
tliesald  mortgage  held  by  said  Frank  H. 
Woodn."  This  mortgage  was  in  the  sum 
of  $37,.5O0.  From  the  original  probate 
court  decree  and  the  amended  decree,  from 
which  the  quotation  is  taken,  It  is  easily 
perceived  that,  by  direction  of  the  su- 
preme court  in  the  case  heretofore  alluded 
to,  the  probate  court  was  proceeding 
to  carry  out  the  views  of  the  appellate 
tribunal  in  fixing  the  share  or  proportion 
of  the  California  Theater  property  which 
would  go  to  the  trustees  for  the  charity; 
and,  inasmuch  as  the  theater  property 
wuB  all  that  was  left  of  the  estate  in  their 
bands,  in  order  to  determine  what  that 
proportion  was,  it  was  deemed  necessary 
to  enumerate  certain  distributable  assets 
that  had  passed  from  the  hands  of  the 
trustees  to  those  entitled  thereto,  and  of 
which  the  charity  had  no  benefit,  and 
the  theater  property.  In  this  enumera- 
tion the  theater  property  was  stated  to 
have  been  appraised  at  $120,000,  and  it 
was  also  stated  that  it  was  subject  to  a 
mortgage  of  $37,500.  The  decree  does  fix 
the  values  of  various  items  of  distributa- 
ble property,  and  whether  the  values  so 
fixed  are  upon  a  right  basis  or  not.  as  the 
probate  court  fixed  the  value  of  thatprop- 
«rty  at  its  appraised  value,  which  is  con- 
trary to  both  the  statute  and  the  decision 
-of   tbe  supreme  court,  which  the  lower 


tribunal  was  then  carrying  cat,  (Code 
Civil  Proc.  §§1445,  1451;  Estate  of  Hinck- 
ley, 58  Cal.  517,)  It  must  stand  If  It  Is  n 
deci-ee  of  distribution  at  all,  as  It  is  not 
appealed  from,  and  is  In  full  force  and 
effect.  This  part  of  the  decree  was  for  tbe 
purpose  of  determining  what  tbe  distrib- 
utable assets  then  were  out  of  which  the 
trust  was  to  be  awarded  an  Interest  In 
tbe  theater  property,  equal  to  one-third 
of  tbe  distributable  assets,  whatever  they 
might  be.  This  amended  decree  did  un- 
dertake to  vest  In  the  trustees  for  the 
charity  a  definite  fractional  interest  that 
wasHxed  as  to  value  in  the  theater  prop^ 
erty.  It  did  nothing  more  than  to  follow 
tbe  supreme  court  in  Its  directions,  and 
distributed  tn  tbe  charity  an  Interest  in 
the  theater  property  which  was  all  that 
then  remained  in  the  handset  tbetrustees, 
under  the  will  of  Hinckley,  of  the  estate, 
equivalent  to  one-third  of  the  whole  of 
tbe  then  known  items  of  the  distributable 
assets  of  the  estate  as  of  that  date,  which 
was  then  positively  known  or  declared 
in  tiie  decree.  And  a  specific  value  was 
given  of  that  share  of  the  whole  distributa- 
ble assets.  By  making  an  arithmetical 
calculation,  based  on  the  language  of  the 
decree.  It  appears  that  tbe  whole  value 
placed  on  the  distributable  assets  was 
$150,492,  less  the  mortgage  of  $37,500.  all 
debts  and  liabilities  and  costs  of  admin- 
istration having  then  been  paid,  and  the 
net  result  is  that  the  distributable  assets 
was  then  the  amountof  $112,992.  Of  that, 
according  to  the  decree  which  seems  to 
have  followed  the  decision  of  tbe  appel- 
late court,  (58  Cal,  516,)  the  trust  was  en- 
titled to  $37,664 ;  and,  since  there  was  no 
distributable  assets  to  pay  it  out  of  ex- 
cept the  theater  property,  there  was  given 
to  the  charity  a  legal  interest  in  tbe  the- 
ater property  equal  to  one-third  of  tbe 
whole  of  tbe  distributable  assets  ascer- 
tained by  the  decree.  The  charity  from 
thenceforth  owned 37,664-120,000  of  the  the- 
ater property,  subject  to  the  payment  of 
its  share  of  the  mortgage;  for,  after  dis- 
tribution, the  interest  of  the  charity  was 
not  subject  to  any  future  costs  or  llabl-- 
Ities  which  might  be  Incurred  by  the  trufc. 
tees,  not  growing  out  of  the  incumbrance 
or  mortgage. 

The  income  of  the  theater  property  was 
charged  b.v  the  final  decree  with  the  pay- 
ment of  the  12  $3,000  legacies,  and  what 
was  left  ot  that  the  charity  was  entitled 
to  87,664-120,000  thereof.  How,  then.  Is 
the  present  accounting  to  be  stated  be- 
tween the  parties  thereto?  It  appears 
that  the  theater  property  afterwards,  by 
consent  of  all  parties,  was  sold  lor  $12G,- 
001).  37,664-120,000  of  this  sum,  less  the 
amount  paid  out  forthemortgagedebtand 
IntBrest,  belonged  to  the  charity.  Amount 
received  from  increase  of  the  property  was 
$115,416.67.  From  this  sum  the  legacies 
were  to  be  paid  belore  any  division  be- 
tween the  parties  hereto.  That  sum  Is 
$36,921.85,  according  to  finding  6.  The 
item  of  taxes  on  mortgage,  if  payable  by 
the  estate  at  all,  was  payable  outoftlie 
interest  of  each  party,  on  the  basis  ot 
his  proportional  interest;  and  It  does 
not  seem  to  be  questioned  that  It  was 
payable  out  of  tbe  interest  ot  some  one,  a 
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party  here,  and  not  the  mortgagee.  The 
Scorpion  stock  asaessment  paid  was,  of 
course,  chargeable  against  the  share  of 
the  renldnary  legatee.  From  the  finding 
we  should  judge  that  the  $500  fee  paid  Mr. 
Baldwin  for  litigation  about  the  mort- 
gage was  payable  out  of  the  interest  of 
both  parties,  in  proportion  to  their  share 
in  the  theater  property.  The  balance  ex- 
pentled  by  the  trustees  seems  to  have  been, 
according  to  the  record,  560,628.50,  which 
the  trial  court  charged  wholly  against  the 
gross  income,  f  115,416.67.  It  does  not  ap- 
pear what  this  sum  of  f60,628.50  was  paid 
oat  for,  except  flOO,  mentioned  in  findings 
6  and  7,  and  f 5,850,  (erroneously  added  up 
as  ¥5,00U,;  mentioned  in  finding  7;  so  it 
will  be  presumed  that  all  of  that  sum,  ex- 
cept 95.950,  is  chargeable,  as  allowed,  to 
the  entire  gross  receipts.  But  we  cannot 
perceive  how  any  party  to  this  proceed- 
ing except  the  charity  is  chargeable  with 
this  last  sum.  The  money  was  not  for 
costs  of  administration  or  debts,  but  for 
counsel  fees  to  those  employed  by  the 
trustees  of  the  charity  to  litigate  their 
side  of  the  controversy,  and  to  get  all 
that  was  poHSlbie  from  the  residuary  lega- 
tee for  the  benefit  of  the  charity.  The 
charity  was  the  real  party  in  Interest, 
end  should  pay  its  own  attorneys' fees. 
It  will  thus  be  seen  that  finding  5,  where 
it  nssumes  the  balance  on  hand  for  divis- 
ion to  be  $<J5,157.10,  and  the  2d,  3d,  4th, 
and  5th  conelusions  of  law  are  erroneous. 
The  judgn'ent  should  therefore  be  re- 
versed, and  we  so  advise. 

I  concur.     Fitzgekai.d,  0. 

Pkr  (;uwam.  For  the  reasons  gl ven  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed. 


93  Cal.   241 

People  v.  Holladay  et  at.  (No.  l.%676.) 
{Supreme  Court  of  GallfortUa.    Feb.  4, 1893.) 

Advehrb  Possessios — Land  Dedicated  to  Pdb- 
Lic  Use— Re8  Judicata — Action  on  Bbbalf  o» 
State. 

1.  Act  Cong.  July  1,  1864,  (13  U.  B.  Bl.  at 
Largo,  p.  .332,)  grants  to  the  municipality  of  Ban 
Francisco  all  tbo  rights  and  title  of  the  United 
States  in  a  certain  public  square  known  as  "Ija- 
fayotte  Park, "  within  the  city  limits  as  fixed  by 
act  ot  the  leeislature  of  1851,  "for  the  uses  spec- 
ified in  the  ordinance  of  said  city,  ratified  by  an 
act  of  the  legislature"  approved  March  11,  1858. 
The  ordinance  referred  to  was  passed  in  1855,  and 
provided  for  the  location  of  Lwayette  park.  De- 
londunt  was  in  actual  possession  of  the  land  in 
question,  January  1,  1855,  and  so  continued  till 
after  March  11,  1858.  HeJd,  that  the  land  having 
been  dedicated  to  the  public  by  the  act  of  the  leg- 
islature of  1S58,  which  dedication  was  confirmed 
by  the  act  of  congress  of  1864,  making  it  oper- 
ative on  the  legal  title  in  the  government  as  well 
as  on  such  title  as  the  city  held  prior  thereto, 
th3  defendant  never  acquired  any  tftlo  by  posses- 
3ion. 

2.  The  city  and  county  of  Ban  Francisco  be* 
Inp  a  municipal  corporation,  endowed  with  full 
power  and  jurisdiction  over  the  public  parks 
within  its  territory,  a  suit  prosecuted  by  such 
city,  wherein  it  claims  legal  title  to  land  as  part 
uf  a  public  park  and  as  trustee  of  the  people  of 
*he  state,  is  a  bar  to  any  subsequent  action  by 
;he  people  of  the  state  for  the  same  land. 

3.  ia  such  case,  in  a  suit  against  the  city  by 
'he  person  in  possession  to  quiet  the  title  to  land 
Ualmed  by  such  city  as  part  of  a  public  parli^  « 


judgment  In  favor  of  the  plaintiff  Is  a  bar  to  an 
action  for  the  recovery  of  such  land  by  the  people. 

4.  Where  a  former  suit  was  brought  against 
defendant  by  plaintiff  herein,  involving  the  same 
land  in  question,  and  Issue  joined  therein  prior 
to  the  passage  of  the  act  of  congress  of  July  1, 
1864,  and  judgment  rendered  in  favor  of  defend- 
ant, such  judgment  does  not  constitute  a  bar  to 
this  action,  commenced  after  the  passage  of  said 
act  of  congress.    9  Fac.  Rep.  655,  affirmed. 

5.  The  findings  of  the  court  below,  that  the 
plaintiff  has  acquired  no  diflerent  title  to  tbo 
land  since  the  commencement  of  the  former  suit, 
does  not  change  the  rule  that  such  former  judg- 
ment is  not  a  bar,  for  the  reason  that  such  find 
Ings  were  set  aside  by  the  order  of  the  court 
granting  a  new  trial,  and  for  the  further  reason 
that  it  was  a  conclusion  of  law  drawn  from  the 
facts  presented  on  the  former  appeal. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Jambs 
G.  Mauiukk,  Judge. 

Action  by  the  people  against  Holladay 
and  others.  From  an  order  setting  aside 
judgment  for  defendants,  and  granting 
plaintiff's  motion  for  anew  trial,  defend- 
ants appeal.    Affirmed. 

S.  W.  Ji  E.  B.  Holladay,  Mastic,  Belnher 
&  Mastic,  John  R.  Jarboe,  and  Lloyd  <fc 
Wood,  for  appellants.  Atty.  Gen.  Bart, 
William  Matthewa,  and  Crai^  &  Meredith, 
for  respondent. 

UeHatrn.J.  This  is  an  action  brought 
by  the  attorney  general  in  behalf  of  the 
people  ot  the  state,  upon  the  relation  ot 
one  Bryant.  It  is  alleged  in  the  complaint 
that  the  land  therein  described  was  law- 
fully dedicated  to  public  use  as  a  public 
square,  on  March  11, 18.58,  by  the  name  ot 
"Lafayette  Park,"  and  that  defendants 
have  erected  buildings  and  fences  thereon, 
thereby  obstructing  the  public  in  the  use 
of  the  same  as  a  square;  and  judgment  is 
asked  to  the  effect  that  such  buildings 
and  fences  constitute  a  nuisance,  and  that 
defendants  be  enjoined  from  maintaining 
or  continuing  the  same,  or  from  otherw-lso 
obstructing  the  people  of  the  state  in  the 
tree  use  of  said  land  for  the  purpose  for 
which  it  was  dedicated.  In  their  answer 
the  defendants  deny  that  the  land  de- 
scribed In  the  complaint  was  ever  dedicat- 
ed to  public  use  as  a  square,  and  also  al- 
lege that  on  November  16,  1863,  the  plain- 
tiff herein,  upon  the  relation  of  one  Bohen, 
commenced  an  action  against  S.  W.  Hol- 
laday. one  ot  the  defendants  herein,  and 
through  whom  the  otlier  defendants 
claim;  that  in  said  action  the  same  iden- 
tical matters  alleged  In  this  complaint 
were  In  issue,  and  judgment  therein  was 
finally  rendered  against  this  plalotift,  and 
in  favor  of  defendant  Holladay.  It  is  also 
particularly  averred,  as  a  separate  de- 
fense, that  In  said  action  one  ot  the  mate- 
rial issues  was  whether  the  land  here  in 
controversy  was  ever  dedicated  to  the 
public  as  a  square,  and  that  this  issue 
was  in  said  action  found  and  adjudged 
against  plnintilf.  The  answer  further  al- 
leges, as  a  separate  defense,  that  on  De- 
cember 17, 1864,  the  said  defendant  8.  W. 
Hoiladaycommenced  an  action  against  the 
city  and  county  of  San  Francisco  to  quiet 
his  title  as  against  all  adverse  claims  of 
said  city  and  county  to  the  land  in  con* 
troversy,  and  that  judgment  was  therein 
given  to  the  effect  that  said  Holladay  was 
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the  owner  of  an  andlvlded  nlneteen- 
tweDtletliB  of  aatd  jand.and  hfs  title  there- 
to'wan  quieted  as  a^ainBt  tbe  Raid  city 
aod  county;  and  in  this  connection  it  ia 
farther  alleged  that  one  of  the  material 
Issues  tried  Id  tlitit  action,  and  deter- 
mined adversely  to  the  present  claims  of 
the  plaintiff  herein,  was  whether  the  land 
in  conlroversy  had  ever  been  dedicated  to 
tbe  public  use  as  a  square,  and  whethnrsaid 
«ity  and  county  held  thele^al  title  thereto 
in  trust  for  the  people  of  the  state.  The 
action  was  tried  by  the  court  without  a 
Jury,  and  GndiuKs  filed  to  the  effect  that 
the  matters  alleged  in  the  answer  of  de- 
fendants were  true,  and  judgment  was 
thereafter  entered  for  the  detuDdants. 
Subsequently  the  court  gi'an ted  plaintiff's 
motion  for  a  new  trial,  and  from  this  or- 
der the  defendants  appeal. 

The  land  in  controversy  is  within  tbe 
corporate  limits  of  the  city  of  San  Fran- 
cisco, as  defined  by  the  act  of  the  legisla- 
ture of  this  state  of  April  15,1SD1.  (St.  1851, 
p.  157;)  and  nil  the  right  and  title  of  the 
Onited  States  thereto  were  by  section  5 
of  the  act  of  congress  of  July  I,  18r>4,  to 
expedite  the  settlement  of  titles  to  lands 
in  tbe  state  of  Calirornia,  (1.3  U  S.  St.  at 
Large,  p. 332,)  "relinquished  and  granted  to 
the  said  city,  and  its  successors,  for  the 
uses  and  purposes  specified  in  the  ordi- 
nance^  of  said  city,  ratified  by  an  act  of 
the  legislature  of  the  said  state  approved 
on  tbe  11th  of  March,  eighteen  hundred 
and  fifty -eight."  It  is  a  conceded  fact  in 
the  case  that  this  land  forms  a  part  of  the 
tract  designated  as  "Lafayette  Park" 
npou  the  map,  showing  the  location  of 
streets  and  public  squnres  in  the  city  of 
San  Francisco,  which  map  was  approved 
by  one  of  the  ordinances  of  said  city,  rati- 
fied and  confirmed  by  the  act  of  the  legis- 
lature of  this  state,  approved  Marcb  11, 
1858,  (St.  1858,  p.  52,)  referred  to  In  the  act 
of  congress  of  July  1,  1864.  It  further 
appears  from  the  evidence  that  the  defend- 
ants and  their  succeenors  In  interest  were 
in  tbe  actual  poBsession  of  the  land  on 
January],  1855,  and  so  continued  until 
after  Marcb  11,  ISiiS. 

1.  It  has  been  repeatedly  held  by  this 
court  that  this  act  of  the  legislature.  In 
ratifying  and  confirming  the  ordinance  re- 
ferred  to,  operated  as  a  selection  and  dedi- 
cation to  public  use  of  the  tracts  marked 
as  public  squares  on  the  map  approved  by 
that  ordinance,  and  that  the  act  of  con- 
gress of  July  1, 1864,  bad  the  effect  to  con- 
firm such  dedication,  and  maite  it  oper- 
ative upon  the  legal  title,  as  well  as  upon 
such  title  na  the  city  held  prior  thereto. 
Hoadley  v.  San  Francisco,  .M)  Cal.  265; 
Sawyer  v.  San  Francisco.  Id. 370;  Hoadley 
T.  San  Francisco,  70  Cal.  820,  12  Pac.  Rep. 
12.5.  This  being  so,  it  follows  that  the 
land  in  controversy  was  in  fact  dedicated 
to  the  public  us  alleged  in  the  complaint, 
and,  as  a  conssequcnce,  defendants  never 
acquired  any  title  thereto  by  ■virtue  of  the 
possession  of  themselves  or  predeceBsors, 
and  the  act  of  the  legislature  of  this  state 
of  Marcb  11,  1858,  or  the  ordinances  there- 

'Tbe  urdinaoce  referred  to  was  passed  in  1863, 
and  provided  lor  laying  out  publio  stiuares  on 
poeblo  landa. 


by  ratified.  Tbe  plaintiff  is  therefore  en- 
titled to  maintain  this  action,  unless  es- 
topped by  one  or  the  other  of  the  judg- 
ments relied  upon  by  defendants  as  a  bar. 
2.  It  was  held  by  this  court,  npon  the 
former  appeal  In  this  case,  that  tbe  judg- 
ment rendered  in  favor  of  defendant  Hoi- 
laday,  in  the  action  brought  by  the  peo- 
ple of  the  state  upon  relation  of  Bolien,  is 
not  a  bar  to  the  present  one.  In  discuss- 
ing this  question  the  court  said:  "The 
title  which  passed  to  the  city  and  county 
of  San  Francisco  by  the  act  of  congress 
of  July  1,  1864,  was  unaffected  by  the  judg- 
ment pleaded  in  bar  thereof — First,  be- 
cause It  was  acquired  long  after  issue  in 
the  action  in  whicb  that  judgment  was 
rendered  was  joined  and  the  case  submit- 
ted for  decision,  and  was  not  in  issue 
therein,  (Banlc  t.  Rodgdon.  64  Cal.  95,  27 
Pac.  Kep.  838;  Valentine  v.  Mahoney,  37 
Cal.  396;)  and,  secoo</(y.  because  the  at- 
torney general  of  the  state  had  no  power 
to  submit  to  the  determination  ot  any 
tribunal  the  title  of  the  government  ot  tbe 
United  States."  People  t.  Holladay.  68 
Cal.  439,  9  Pac.  Hep.  655.  This  record  does 
not  disclose  any  new  or  additional  facts 
in  relation  to  tbe  judgment  tbe  effect  of 
which  was  thus  passed  upon,  and  the  de- 
cision thus  quoted  must  therefore  be 
deemed  the  law  of  the  case  so  far  as  con- 
cerns the  partiealnr  point  therein  decided. 
Tbe  Gudlngs  of  the  court  below,  that  the 
people  of  the  state  have  acquired  no  new 
or  different  title  to  theland  in  controTersy 
since  the  commencement  of  tbe  former  ac> 
tion,  relied  upon  as  a  bar,  is  not  sufBcient 
to  take  tbe  question  now  under  considera- 
tion cot  of  the  operation  of  tbe  law  as  de- 
cided on  the  former  appeal— F/rs«,  because 
the  finding  Itself  was  set  aside  by  the  or- 
der granting  a  new  trial;  and,  secondly, 
because  it  was  only  a  conclusion  ot  law 
which  that  court  drew  from  tbe  same  facts 
which  were  before  this  court  on  the  former 
appeal.  Nor  can  the  appellants  a-vold  the 
force  of  that  decision  by  tbe  special  and 
particular  manner  In  whicb  they  have  al- 
leged that  respondent  is  estopped  to 
retry  In  this  action  the  question  of  dedica- 
tion whicb  was  in  issue  and  passed  upon 
in  the  former  action.  The  fact  ot  dedica- 
tion is  essential  to  support  respondent's 
cauKe  of  action,  and  that  it  is  not  es- 
topped by  that  judgment  from  showing 
such  fact  is  not  only  the  necessary  and 
logical  effect  of  tbe  decision  upon  tbe 
former  appeal,  but  was  so  stated  by  the 
court  In  the  following  language:  "To 
hold  that  the  plaintiffs  are  concluded,  by 
tbe  judgment  pleaded  in  bar,  from  show- 
ing that  there  was  a  dedication  to  which 
the  title  conveyed  by  the  act  of  1864  re- 
lated, and  which  it  perfected,  would  be  in 
effect  to  hold  the  title  conveyed  by  the  act 
of  1K64  concluded  by  tbe  former  judgment, 
which,  for  tbe  reasons  already  given,  is 
not  the  case. "  As  already  stated,  this  de- 
cision constitutes  the  law  of  thiacnue,  and 
we  hold  in  accordauce  with  it  that  the 
former  judgment  in  the  action  brought 
againat  defendant  Holladay,  by  the  pres- 
ent plaintiff,  upon  the  relation  of  Bofaen, 
does  not  constitute  «  bar  to  this  action, 
or  conclude  tbe  question  of  dedication  in- 
volved here. 
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8.  This  brlDRii  ns  to  consider  the  effect 
ut  the  Jndi^ment  In  the  case  of  Hollnday  v. 
The  City  and  County  of  San  Francisco. 
That  was  an  action  to  qaiet  title,  and  It 
appears  Trum  the  evidence  that  the  ques- 
tion therein  litigated  was  whether  the 
land  in  controversy  had  ever  been  dedicat- 
ed to  the  public  use  claimed  by  the  people 
In  this  action.  It  is  contended  by  the  re- 
spondent that  such  matter  was  not  In  is- 
sue in  that  case,  the  answer  of  the  defend- 
ants simply  denying  all  the  allegations  of 
the  complaint  in  that  action.  But  this 
court  held  in  the  late  case  of  iSan  Francis- 
co V.  Holladay,  in  relation  to  this  partic- 
ular judgment,  that  this  question  was  in- 
volved therein,  and  that  such  Judgment 
was  a  bar  to  any  further  assertion  by  the 
city  and  county  of  San  Francisco  that 
It  held  the  le^al  title  In  trust  for  the  peo- 
ple. The  court  there  said:  "It  is  claimed 
by  the  appellant  that  the  record  lu  that 
cane  Is  not  binding  upon  the  city  or  the 
pfople,  for  the  reason  that  ut  the  date  of 
the  institution  of  the  suit  all  the  title 
that  the  city  had  was  the  bare  right  to 
the  noBsefwion  of  this  land  in  trust  for  the 
people  of  the  state.  Dut  the  particular 
matter  litigated  in  that  case  was  whether 
the  city  held  the  fee  In  trust  for  the  people 
or  at  all.andit  was  adjudged  therein  that 
the  city  bad  no  right,  title,  or  Interest  In 
the  land.  The  judgment  in  that  case  was 
not  appealed  from,  and  is  final,  so  far  as 
the  city  is  concerned.  It  quieted  the  title 
of  the  plaintiff  as  against  any  and  all 
claims  of  the  defendant  herein."  San 
Francisco  v.  Holladay,  76  Cal.  18, 17  Pac. 
Rep.  U42.  The  pleadings  in  that  case  be- 
ing Bufticient  to  put  In  issue  the  question 
of  dedication  involved  herein,  what  is  the 
effect  of  such  judgment  upon  the  rights  of 
the  present  plaintiff?  Are  the  people  of 
the  state  thereby  estopped  from  asserting 
that  the  defendant  in  that  action,  the  city 
and  county  of  San  Francisco,  did  hold  and 
now  holdn  the  legal  title  to  the  land  in 
controvers}',  in  trust  for  the  use  of  the 
people  of  the  state  as  a  public  square? 

The  city  and  county  of  San  Francisco  is 
n  municipai  corporation  created  by  the 
legislature  of  the  state,  and  has  conferred 
upon  it  by  the  state  full  power  and  juris- 
diction over  the  public  squares  within  Its 
territorial  Hmlts,  with  the  right  to  sue 
and  be  sued;  and  this  necessarily  Includes 
the  authority  to  maintain  and  defend  all 
actions  relntingto  Its  right  to  exercise  con- 
trol over  and  subject  to  the  public  usesuch 
squares  or  land  claimed  by  it  to  have  been 
dedicated  for  such  purposes,  and  in  any 
action  brought  by  it  for  the  purpose  of 
vindicating  and  protecting  the  public 
rights  In  such  squares,  or  land  claimed  as 
such,  the  state  would  be  bound  by  the  re- 
sult, because  In  such  action  the  city  and 
county  would  in  fact  represent  the  people 
of  the  state  by  virtue  of  its  authority  to 
maintain  such  actions  for  the  purpose  of 
preserving  the  public  rights  of  which  it  Is 
the  trustee.  A  municipal  corporation  is 
tor  many  purposes  but  a  department  of 
the  state,  organized  for  the  more  conven- 
ient administration  of  certain  powers  be- 
longing to  the  state,  (SInton  v.  Ashbury, 
41  Cai.  530:  Barnes  r.  Dlstrictol  Columbia, 
91  U.  S.  644;  Board  v.  Martl«,28  Pac.  Rep. 


799;)  and  such  corporations,  in  their  man- 
agement and  control  over  streets  and 
squares  within  their  limits,  and  in  actions 
for  the  vindication  and  preservation  of 
the  public  rights  therein,  exercise  a  part 
of  the  sovereignty  of  the  state.  Accord- 
ingly, it  has  been  held  that  the  city  has 
the  same  right  to  maintain  an  action  to 
prevent  the  unlawful  obstruction  of  a 
street  as  would  the  people  of  the  state. 
Thus,  in  the  case  of  Railway  Co.  v.  Cliica- 
go,  96  III.  628,  it  is  said :  "The  state  has  a 
lilie  control  over  highways,  streets,  and 
public  grounds  as  is  exercised  by  thecrovvn 
of  Kngland,  and  may  have  like  remedies 
against  persons  unlawfully  obstructing 
the  same.  A  portion  of  the  political  pow- 
er of  the  state  is  committed  to  the  munic- 
ipalities. The  general  assembly  of  this 
state  has  ve;«teit  in  cities,  villages,  and 
towns  the  right  to  control  the  use  of  high- 
ways, streets,  and  public  grounds,  wltbln 
their  respective  limits,  and  they  are  In- 
vested with  the  authority  of  the  crown 
and  of  the  state,  in  this  respect,  to  file 
bills  to  prevent  and  remove  ol)Btructloas 
from  the  streets,  highways,  and  public 
grounds  under  their  control."  So,  also, 
in  Trustees  v.  Cowen,  4  Paige,  510,  it  was 
held  that  the  municipality  so  far  repre- 
sents the  equitable  rights  of  its  inhabit- 
ants that  it  is  authorised  to  maintain  ac- 
tion to  abate  a  public  nuisance  upon  a 
public  square;  and  to  the  same  effect  n 
the  case  of  City  of  Pemopolis  v.  Webb, 
(Ala.)  6  South.  Rep.  408.  There  are  other 
cases  which  seem  to  base  the  right  of 
municipal  corporations  to  maintain  such 
actions  upon  the  narrower  ground  that 
they  suffer  special  and  peculiar  Injury  in 
the  obstruction  of  streets  and  squares  dif- 
ferent from  that  sustained  by  the  general 
public,  but  we  are  satisfied  with  the 
broader  rule  announced  in  the  above-cited 
cases.  We  entertain  no  doubt  that  the 
city  and  county  of  San  Francisco  has  the 
authority  to  maintain  an  action  for  the 
purpose  of  preserving  the  rights  of  the 
general  public  to  the  use  of  squares,  or 
land  claimed  as  such,  within  Its  limits, 
and  that  in  such  action  it  Is  authorized  to 
put  in  issue  the  alleged  rights  of  the  peo- 
ple to  such  enaemeut,  and  that  the  state 
itself  Is  bound  by  the  result  of  such  litiga- 
tion,if  the  same  is  not  collusive.  The  rule 
that  the  citizen  shall  not  be  twice  vexed 
for  the  same  cause  of  action  is  binding  up- 
on the  state  as  upon  other  litigants.  And 
we  see  no  reason  why  these  same  rights 
might  not  also  be  tried  and  determined  in 
an  appropriate  action  in  which  the  munici- 
pality might  be  a  defendant;  as,  for  In- 
stance, ejectment,  where  it  has  ousted  the 
claimant  from  the  possession ;  or  by  in- 
junction, where  it  thrt-atened  to  remove 
his  buildings  or  trees  or  a  portion  of  the 
soil  from  the  land  claimed  by  It  as  a  pub- 
tic  square,  and  the  pulilic  would  be  bound 
by  the  result  of  any  such  litigation,  if  con- 
ducted in  good  faith  on  the  pnrtof  the 
city.  And  that  an  action  by  the  advprse 
claimant  against  the  city  toquiet  his  title, 
where  the  city  claims  to  bold  tlie  legal  ti- 
tle in  trust  for  the  use  of  the  people,  as  a 
public  square,  is  an  appropriate  action  to 
determine  such  claim,  is  the  effect  of  th« 
declsious  of  this  court  in  San  Francisco  ▼. 
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Holladay,  aupra,  and  Ran  FranciBco  t.  It* 
*e1l.  HO  Cal.  57,23  Pac  Bep.  74.  In  San 
t'ranclaco  v.  Holladay,  aupra,  the  actloa 
was  ejectment  by  the  city  and  county  of 
San  Francisco,  lor  the  purpose  of  recover- 
ing tbe  land  In  cuntroversy  In  tbis  action; 
the  plalntiH  claiming  tbat  it  held  tbe  legal 
title  to  tbe  land  in  trust  for  tbe  people  of 
the  state,  and  tbat  tbe  same  had  been 
dedicated  to  the  uneot  the  public,  and  that 
tbe  defendants  were  intruders  thereon. 
The  artion  was  therefore  Hubstantlally 
one  for  tbe  use  and  benefit  of  the  people  of 
tbe  state,  and,  ae  tbe  plaintiff  therein  waa 
aatborized  by  law  to  bring  the  action  for 
the  purpose  of  preserving  tbe  alleged 
rights  uf  the  people,  it  could  only  be  de- 
feated by  showing  that  the  people  of  tbe 
state  were  not  entitled  to  mntntain  such 
action,  and  the  court,  in  holding  tbat  the 
right  of  the  city  and  county  of  Han  Fran- 
cisco to  recover  possession  of  tbe  laud  lo 
controversy  for  tbe  use  of  the  general  pub- 
lic was  barred  by  tbe  Judgment  In  Holla- 
day  V.  San  FrauclHco,  in  effect  decided 
that  tbe  rights  of  the  people  of  the  state 
were  also  barred  by  that  Judgment. 

There  is  nothing  decided  in  the  case  of 
Branham  v.  Mayor,  etc.,  of  8au  Jose,  24 
Cal.  585,  In  conflict  with  the  conclusion  we 
have  reached  on  this  point.  All  tbat  was 
there  decided  was  tbat  a  decree  foreclos- 
ing a  mortgage,  and  tbe  execution  by  a 
sheriff's  deed  under  tbe  decree,  transferred 
to  the  purchaser  tbe  interest  which  the 
inortgnge  created  and  vested  in  the  mort- 
gagee, and  nothing  more.  In  that  case 
the  city  of  San  Jose  executed  a  mortgage 
upon  certain  lands,  which  mortgage  whs 
void  because  of  want  of  power  in  tbe  city 
to  execute  the  same  or  alienate  the  land, 
and  it  was  held  tbat  Its  subsequent  fore- 
eloaure,  in  an  action  to  which  the  city 
was  a  party. gave  to  the  mortgage  no  ad- 
ditional validity,  and  that  the  city  was 
not  estopped  by  the  decree  of  foreclosure 
from  asserting  tbe  invalidity  of  the  title 
attempted  to  be  conveyed  by  the  sheriff's 
deed  thereunder.  Tbis  was  only  the  asser- 
tion of  a  very  familiar  role,  as  to  the  es- 
tate or  title  upon  which  a  decree  of  fore- 
closure operates,  but,  manifestly,  can  have 
DO  relation  to  the  qncBtinn  we  have  been 
considering,  which  is  whether  tbe  state, 
by  authorizing  the  city  and  county  of  San 
Francisco  to  sue  and  defend  actions,  for 
the  purpose  of  preserving  and  protecting 
tbe  righta  of  tbe  general  public  In  land 
claimed  to  have  been  dedicated  as  a  public 
square,  is  bound  equally  with  the  munic- 
ipality by  the  result  ol  such  litigation. 

4.  The  judgment  In  Holladay  v.  San  Fran- 
cisco was  undoubtedly  erroneous  under 
the  law  as  declared  by  this  court  subse- 
quently in  thecascsofSawyerv.San  Fran- 
cisco, 50  Cal.  870,  and  Hoadley  v.  San  Fran- 
cisco, 70  Cal.  324, 12  Pac.  Bep.  126;  but  Ita 
force  as  an  adjudication  of  tbe  rights  of 
tbe  parties  thereto,  and  those  in  privity 
with  them,  is  not  aHected  thereby.  Case  v. 
Beauregard,  101  U.  S.  «8S.  To  say  that 
the  bar  of  an  estoppel  by  judgment  can  be 
removed  by  showing  that  it  ought  not  to 
have  been  rendered  would  be.  in  effect,  to 
declare  that  no  fact  is  to  be  deemed  as 
Anally  set  at  rest  by  judgment,  and  that 
iltigution  upou  tbe  same  matter  may  be 


Interminable.  But  by  the  Judgment  In 
Holladay  v.  San  Francisco  It  was  deter- 
mined tbat  tbe  defendants  here  own  an 
undivided  nineteen-twentleths  of  the  land 
in  controversy,  and  the  finding  of  the 
court  below  that  all  the  land  In  contro< 
versyls  the  private  property  of  tbe  defend- 
ants, free  and  clear  from  any  and  all  dedi- 
cation whatever,  (and  we  construe  the 
first  conclusion  of  law  as  a  finding  oC 
fact,)  was  not  justified  by  that  Judgment 
or  by  the  other  evidence  In  the  case,  and 
because  of  this  error  in  the  findings  the 
court  did  not  err  In  granting  plaintiff's 
motion  for  a  new  trial.  Althuugb  the 
effect  of  tbe  Judgment  in  Holladay  v.  San 
Francisco  is  a  bar  to  the  right  of  the 
plaintiff  to  the  ivliel  demanded  in  this 
action,  it  Is  Btill  entitled  to  a  correct 
finding  as  to  the  extent  of  tbe  Interest 
owned  by  defendants  in  the  land  in 
controversy.  Upon  the  evidence  disclosed 
in  tbiH  record  the  finding  as  to  tbis  fact 
should  have  been  In  accordance  with  the 
judgment  in  Holladay  v.  San  Francisco. 
Order  affirmed. 

We  concur:    Bkattt,  C.  J.;  Oarouttb, 
J.;  McFakland,  J. ;  Sharpstein,  J. 

Harrison,  J.,  being  disqualified,  did  not 
participate  in  tbe  foregoing  oplniou. 


— — —  (9J  Cal.  «0) 

Pboplh  v.  Smith.    (No.  14,072.)* 
{Supreme  Cowrt  qf  California.    Feb.  23, 1833.) 
In  bank.    Appeal  from  superior  court,  oityand 
county  of  San  Francisco;  Wjixiam  T.  WaUjAcb, 
Judge. 

Action  by  the  people,  on  the  relation  of  R.  D. 
CbaDiller,  against  fcimitb  to  abate  a  uul&aDce. 
Judgment  for  plaintiff.  Defendant  appeals.  Re- 
versed. 

E.  D.  Wheels  and  R.  Guy  McClellan,  (S.  W. 
A  E.  B.  Holladay,  of  counsel,)  for  appellant. 
Atty.  Oen.  Hart  and  PhUlp  &.  Oalpln,  for  re- 
spondent. 

Oaroctts,  J.  This  is  an  action  by  the  people, 
on  the  relation  of  R.  D.  Chandler,  to  abate  a 
nuisance.  It  is  alleged  in  tbe  complaint  that  the 
land  upon  which  tbe  building  stands  is  part  of 
a  public  street  in  the  city  of  mn  Francisco  Iniown 
as  "Oregon  Street;"  that  defendant  placed  the 
structure  in  said  street  on  or  about  July  1,  1S85, 
and  ever  since  has  unlawfully  kept  and  main- 
tained the  same.  The  defendant  denied  that  the 
land  on  which  tlte  ttnilding  stands  ever  became 
a  publio  street  by  dedication  or  otherwise; 
averred  tliat  he  was  the  owner  In  fee  of  the  prem- 
ises described,  and  entitled  to  tbe  use  and  enjoy- 
ment of  the  same;  and  for  a  further  answer  al- 
leged tbat  for  more  than  17  years  immedi- 
ately prior  to  August  18,  1877,  he  had  been  in 
the  actual,  open,  peaceable,  and  exclusive  pos- 
session of  the  property;  that  on  said  last-named 
day  the  city  and  county  of  San  Francisco,  falsely 
pretending  tbat  tbe  premises  were  included  with- 
in tbe  limits  of  tbe  public  street  called  "Oregon 
Street, "  wrongfully  entered  upon  the  premises, 
and  ousted  him  therefrom;  that  thereafter  he 
commenced  an  action  against  said  city  and  coun- 
ty to  recover  the  possession  of  the  premises; 
tbat  in  tbe  answer  filed  therein  tbe  defendant 
claimed  that  tbe  premises  in  controversy  had 
beon  dedicated  to  publio  use  as  a  street;  that  on 
May  14,  I8S0,  a  judgment  was  entered  in  said  ao- 
Uou  in  favor  of  the  plaintiff  herein,  and  against 
the  city  and  county,  for  the  possession  of  the 
land;  that  the  court  adjudged  therein  that  nei- 
ther the  state  of  California  nor  the  city  and 
county  of  Ban  Francisco  dedicated  the  premises 

'  Order  modified  on  rebearlos.    a  Pac.  Bep.  217. 
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to  poblio  nee;  that  an  appeal  was  takeu  from  tbe 
order  of  the  court  refusinflr  to  grant  a  new  trial, 
but  said  aopeal  was  dismissed  on  May  23,  1885, 
and  the  Judgment  thereupon  became  final ;  that 
on  June  14,  1885,  this  defendant  was  placed  in 
possession  of  the  premises  by  the  sheriff,  and 
has  ever  since  remained  in  possession,  and  erected 
a  valuable  buildinK  thereon.  For  further  answer, 
tiie  defendant  alleged  that  he  was  in  actual,  open, 
exclusive,  and  notorious  possession  of  tbe  prem- 
ises, claiming  in  good  faith  to  own  the  same  for 
many  years  before  aoy  action  was  taken  by  the 
city  and  county  of  Ban  Francisco,  or  the  state 
of  California,  in  tbe  matter  of  laying  out,  open- 
ing, or  dedicating  the  land  in  controversy  as  a 
puDlio  street.  At  the  trial,  among  other  matters, 
the  defendant  introduced  in  evidence  the  judg- 
ment roll  in  the  action  of  A.  B.  Smith  v.  The 
City  and  County  of  San  Francisco,  commenced 
September  12,  1877,  and  the  writ  of  restitution 
under  which  the  defendant  was  placed  in  pos- 
session, as  alleged  in  his  answer.  As  one  vf  its 
findings  of  fact,  the  court  found  that  the  allega- 
tions of  tbe  defendant's  answer,  as  to  the  matters 
therein  set  forth  with  reference  to  the  action 
brought  by  Smith  (the  defendant  here)  against 
tiie  city  and  county  of  Ban  Francisco,  were  true, 
but  held  that  the  people  of  the  state  were  not  a 
party  to  said  action,  and  that  consequently  the 
judgment  therein  rendered  was  no  bar  to  this 
action,  and  thereupon  ordered  judgment  for 
plaintiff.  This  Identical  question  was  involved 
In  the  recent  case  of  People  ▼.  Holladay,  29  Fac. 
Rep.  54,  (No.  13,678,  filed  February  4,  1892,)  and 
there  decided  contrary  to  the  views  held  by  the 
trial  court  in  this  case.  The  judgment  being 
a  complete  bar  to  the  cau.se  of  action,  it  becomes 
unnecessary  to  examine  other  assignments  relied 
upon.  Upon  the  authority  of  People  v.  Holla- 
day,  supra,  the  judgment  and  order  are  reversed, 
and  the  cause  remanded,  with  directions  to  enter 
judgment  for  the  defendant. 

We  concur:   Bbatty,    C.   J.;  D>  Ejlten,  J.; 
McFxiu.AND  J. ;  Shabfsteix,  J. 

Harrison,  J.,  being  disqualified,  did  not  partic- 
ipate in  the  foregoing  opinion. 


tS  Cal.  395 

ROLUNB  V.Wright.    (No.  13,787.) 

(Sum-eme  Court  of  Cnlf/onito.    Feb.  10, 1898.) 

TaZ-DRED3 — ^NOTICB  OP    APPI.ICATION  —  EVIDBSCE 

— Qdietiso  Title. 

1.  In  an  action  to  quiet  title  to  lands  claimed 
by  plaintiff  ander  tax  collector's  deeds,  whore 
the  evidence  shows  that  tho  tax  collector  pre- 
sented the  ccrti  Scales  of  the  sales  to  the  county 
recorder  for  filing,  and  that  the  recorder  re- 
ceived them,  but  did  not  mark  them  "Filed"  be- 
cause nu  fees  were  paid  him,  the  certiJicates 
must  be  deemed  to  have  been  filed,  as  such  filing 
is  a  public  duty,  for  which  no  fees  are  provided. 

2.  Pol.  Code,  §  8785,  as  amended  in  March 
1885,  BO  us  to  require  notice  of  an  application  for 
a  tax-deed,  dees  not  apply  where  the  right  to  a 
tax -deed  had  become  absolute  before  the  passage 
of  the  amendment. 

8.  In  an  action  to  quiet  title  to  land  claimed 
by  plaintiff  under  a  tax  collector's  deed,  plaintiff 
need  not  show  title  in  the  person  to  whom  tho 
land  was  assessed  before  tho  tax-sale,  as  under 
Pol.  Code,  8  .3T8«,  tho  deed  is  prima  fade  evi- 
dence of  the  validity  of  the  assessment. 

Commisflioiiera'dcclBlon.  Department  1. 
Appeal  from  suporlor  court, city  andcoun- 
ty  of  San   FrnnciBco:  John  Hunt,  JudRe. 

Action  by  William  Bolllns  againat  Jolin 
A.  Wright  to  quiet  title.  From  a  jiiilK- 
ment  fur  pluintiEf,  and  from  an  order  refill- 
ing H  new  trial,  defendant  appealB.  Af- 
firmed. 

Johu  A.  WHffht&nH  Artbar  Rodaer^,  tor 
appellant.  William  Leviston,  for  respond- 
ent. 


Temple,  C.  Appeal  from  Judncment  and 
order  refuBing  new  trial.  Tbla  action  ii* 
to  quiet  title  to  lota  in  San  FranclBCO. 
Plaintiff  claimBunder  taxcoUector'Bdeeds, 
and  all  tbe  qneBtions  In  tbe  case  are  as  to 
tlie  validity  of  Huch  deeds.  There  are  four 
tax-deeds, — three  based  on  aaleu  made  In 
ltJS2  for  tbe  aBsessmpnts  made  In  1881,  for 
tbe  UBcal  year  ending  June  HO,  1SS2,  to  A. 
F.  HlDRhman;  the  fourth  on  a  sale  made 
In  1880,  for  an  aBsesBment  for  the  tlBcal 
year  ending  June  SO,  1880.  The  deeds 
were  read  In  evidence,  against  defendant's 
objections,  which  were  as  follows,  bo  far 
as  urged  on  this  appeal:  First.  The  cer- 
tificates of  Bale  were  not  filed  iu  the  ofiSce 
of  the  county  recorder.  Secood.  No  notice 
of  tbe  application  for  tbe  deeds,  under  sec- 
tion 3785  of  the  Political  Code,  was  given. 
Third.  The  aBsessment  and  sale  were  not 
for  any  fiscal  year,  fourth.  No  title  or 
claim  of  title  waH  shown  in  A.  F.  Hincta- 
man,  to  whom  the  property  was  assessed. 
And  it  Is  further  claimed  here,  although 
Bueb  points  were  not  made  in  the  court 
below,  (1)  that  defendant  is  a  purchaser 
for  value  without  notice;  and  (2)  tbe  sale 
was  under  a  local  Btatute  which  violated 
section  25,  art.  4.  of  the  constitution,  and 
1b  therefore  void.  Tbe  respondent  con- 
tends that  the  tas-deeds  are  concluelve 
upon  all  these  points.  Section  878(i  of  tbe 
Political  Code  provides  that  the  deed  shall 
recite,  and  that  tbe  recitals  shall  be  pri- 
mary (prima  fac/e)  evidence  of  their  truth, 
eight  enumerated  facts:  (1)  The  aBsess- 
ment;  (2)  equalization;  (3)  tax-levy;  (4) 
non-payment  of  tax;  (5)  the  property 
waB  regularly  sold;  (6)  has  not  been  re- 
deemed ;  (7)  grantor  was  proper  officer  to 
execute  deed ;  and  (8)  when  sold  to  pay 
tax  on  personalty, that  ownerof  the  prop- 
erty was  liable  for  the  tax.  The  next  sec- 
tion makes  the  deed  "conclusive  evidence 
of  the  regularity  of  all  other  proceedings, 
from  the  asHeHSinent  by  the  assessor.  In- 
clusive, up  to  the  execution  of  tbe  deed." 
The  first  of  the  above  sections  has  the 
effect,  as  to  matters  required  to  be  recited 
In  the  deed,  to  shift  the  burden  of  proof, 
but  leaves  the  owner  of  the  property  free 
to  cBtabllsb  l>y  proof  that  such  facts  do 
not  exist.  As  to  other  matters  the  deed  is 
made  conclusive.  We  see  no  valid  objec- 
tion to  these  provlslonB.  If  the  property 
owner  held  property  which  was  liable  to 
taxation,  which  had  been  properly  as- 
sesspd,  for  a  tax  duly  levied,  which  had 
not  been  paid,  but  allowed  to  become  de- 
linquent, and  the  property  had  been  sold 
as  required  by  law  and  not  redeemed, 
there  Is  no  hardship  iu  providing  that  he 
shall  not  take  advantage  of  more  Irregu- 
laritieB,  which  did  not  affect  bis  siibHtan- 
tlal  rights,  to  avoid  the  effect  of  his  delin- 
quency. The  matters  which  he  Is  express- 
ly authorized  to  dispute  enable  bint  to 
raise  every  point  essential  to  a  just  de- 
fense. .luBtlce  does  not  require  that  he 
Hbould  tie  entitled  to  iuterpose  pure  terh> 
nIealltlcH.  ThcHe  Btringont  provlslonB 
were  made  to  enable  the  state  to  collect 
Its  revenues.  an<l  property  owners  owe 
the  duty  to  the  government  to  pay  taxea 
when  due,  and  lire  not  deprived  of  any 
snbstantlal  rights  when  the.v  are  limited 
in  their  defense  to  sucb  matters  an  show 
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lliat  they  do  not  juRtly  owe  the  tax.  We 
cannot  do  better  tlmn  to  adoi>t  the  Inn- 
KUHK<'  o[  the  supreme  court  of  tlie  United 
Staien  In  De  Trevllle  v.  Smalls,  98  C.  S.  525, 
upoo  a  oimilar  point:  "Besides,  all  posui- 
lile  attack  npon  the /<r/m«  f/iclesot  the  cer- 
tificate was  limited  by  the  exprese  provis- 
ions ol  the  act,  which  enacted,  as  before 
Mtated,  that  It  should  only  be  affected  as 
evidence  of  the  regularity  and  validity  of 
Male,  by  establishing  the  fact  that  the 
property  was  not  subject  to  taxes,  or  that 
the  taxed  had  been  paid  previous  to  gale, 
or  that  the  property  had  been  redeemed. 
This  left  to  the  owner  of  lands  subject 
to  the  tax  every  substantial  right.  It 
was  his  duty  to  pay  the  tax  when  it  was 
due.  His  land  was  charged  with  it  by  the 
act  of  congress,  not  by  the  commissioners; 
and  the  proceeding  ending  in  a  sale  was 
simply  a  mode  of  nompelllng  thedischarge 
of  his  duty.  All  his  substantial  rights 
were  assured  to  him  by  the  permission  to 
show  that  be  owed  no  tax,  that  his  laud 
was  not  taxable,  that  he  had  paid  what 
was  due,  or  that  he  had  redeemed  his  land 
after  sale.  He  was  thus  permitted  to 
assert  everything  of  substance,— every- 
thing except  mere  irregularities.  We  do 
not  feel  at  liberty  to  disregard  the  i>lain 
intention  of  the  acts  of  congress.  We  are 
not  unmindful  of  the  numerous  decisions 
of  state  courts  which  have  construed 
away  the  plain  meaning  of  statutes  pro- 
viding for  the  collection  of  taxes,  disre- 
garding the  spirit  and  often  the  letter  of 
the  enactments,  until  of  late  years  the  as- 
tuteness of  Judicial  refinement  had  ren- 
-dered  almost  inoperative  all  legislative 
provisions  tor  the  sale  of  land  for  taxes. 
The  consequence  was  that  bidders  at  tax- 
sales,  if  obtained  at  ail,  were  mere  specu- 
lators. The  chances  were  greatly  against 
tlieir  obtaining  a  title.  The  least  error  in 
the  conduct  of  the  sale,  or  in  the  proceed- 
ings preliminary  thereto,  was  held  to 
vitiate  it,  though  the  tax  was  clearly  due 
and  unpaid.  Mr.  Blackwell,  in  his  treatise 
on  Tax  Titles. says  (page  71)  'that,  out  of 
a  thousand  cases  in  court,  [of  tax-sales,] 
not  twenty  have  been  sustained.'  To 
meet  this  tendency  of  judicial  refinement 
very  many  states  have  of  late  adopted 
very  rigid  legislation.  The  acts  of  con- 
gress we  are  considering  must  have  had  it 
in  view.  Hence  the  stringent  provisions 
they  contain.  They  declare,  in  effect,  that 
the  certificate  of  the  commissionern' sale 
aball  be  evidence  of  compliance  with  the 
preliminary  requisites  of  the  sale,  and  that 
this  evidence  shall  be  rebutted  only  by 
proof  of  one  or  the  other  of  three  s|)ecifled 
things.  There  is  no  possible  excuse  for 
not  enforcing  snch  statutes  according  to 
their  letter  and  spirit." 

If  this  position  be  correct,  the  appellant 
is  not  in  a  position  to  malie  his  first  objec- 
tion.— that  the  certificates  were  not  Hied 
l>y  tlie  recorder;  but  waiving  for  the  time 
this  point,  and  looking  into  the  evidence, 
It  shows  that  they  must  be  held  to  have 
been  properly  filed,  so  far  as  that  fact  can 
affect  the  rights  of  the  purchaser.  It  wns 
the  duty  of  the  tax  collector  to  present 
ihem  to  the  recorder  for  filing.  This  lie 
•lid.  The  recorder  received  them,  but  did 
not  mark   them  "  Filed, "  because  no  fees 


were  paid  him.  It  wan  a  pnMIc  dnty  for 
which  no  fees  are  provided.  They  must 
be  deemed  to  have  been  filed.  Page  v. 
ltogers,81Cal.S07;  section  1170. a vli  <;ode; 
Donald  v.  Ueals,  57  Cal.  39»;  Tregambo  v. 
Comanche  M.  Co.,  Id.  506. 

The  second  point— tnat  no  notice  wns 
given  of  the  application  for  the  deed,  un- 
der section  37N5  of  the  Political  Code— the 
defendant  Is,  perhaps,  not  precluded  from 
making.  Whether  he  is  or  not  need  not 
be  decided  in  this  case,  for  we  think  no 
such  notice  was  necessary.  Section  37% 
was  amended,  so  as  to  require  notice,  in 
March.  1885.  Before  that  no  notice  was 
required.  Long  prior  to  this  amendment 
the  purchaser's  right  to  a  deed  had  be- 
come absolute.  When  thela  w  wasumend- 
ed,  the  owner  had  no  right  to  redeem, and 
The  legislature  could  not  deprive  the  pur- 
chaser of  his  absolute  right.  Oullahan  v. 
Sweeny.  79  Cal.  6.17.  21  Pac.  Rep.  9«0.  does 
not  hold  to  the  contrary.  On  the  other 
hand,  the  intimations  are  in  favor  of  these 
views.  There  the  time  for  redemption  had 
not  expired  when  the  amendment  took 
eOect,  and  the  court  held  that  It  did  not 
have  the  effect  to  extend  the  time  for  re- 
demption, and  said:  "It  may  be  assumed, 
for  the  purposes  of  this  case,  that  the  leg- 
islature cannot  make  an  absolute  exten- 
sion of  the  time."  Even  if  the  legislature 
could  do  that.  It  would  fall  far  short  of 
the  necessities  of  this  ease.  Here  under 
the  provisions  of  the  statute  the  time  for 
redemption  bad  fully  expired  before  the 
amendment,  and,  if  it  applies,  its  effect 
maybe  to  compel  one  fully  entitled  to  a 
deed  conveying  property  worth  many 
thousand  dollars  to  accept  in  lieu  of  it  a 
small  sum.  The  cases  upon  this  subject 
are  collected  by  Cooley  in  his  work  on 
Constitutional  Limitattous,  p.  .<)53.  They 
are  not  all  in  accord,  but  none  of  them  go 
to  ttie  extent  requisite  to  sustain  the  con- 
tention of  appellant.  The  learned  author 
says  that  "to  extend  the  time  for  redemp- 
tion is  to  alter  the  substance  of  the  con- 
tract, as  much  as  would  be  the  extension 
of  the  time  for  payment  of  a  promissory 
note."  A  fortiori  would  a  law  give  a 
right  to  redeem,  when,  by  the  law  under 
which  the  purchase  was  made,  the  right 
to  the  deed  has  become  absolute. 

Third,  it  Is  claimed  that  the  assessment 
was  not  made  for  any  fiscal  year.  That 
point  seems  to  be  the  result  of  pure  care- 
lessness. .Section  5,  art.  20,  of  the  consti- 
tution provides  that  "the  fiscal  year  shall 
commence  on  the  first  day  of  July.' 
Uf  course  it  would  end  with  the  30th  of 
June. 

The  fourth  point  is  that  no  title  was 
shown  in  HInchman.  No  such  showing 
was  required.  The  deed  estal)1ishes  the 
assessment  prima  facie.  If  it  were  essen- 
tlnl  to  the  validity  of  the  assessment  that 
Hinchman  should  have  been  the  owner,  it 
was  incnnihent  on  the  defense  to  negative 
the  fact  which  had  been  established  by 
priiiiti  fitch  proof.  The  defendant  was  not 
an  innocent  purchaser  without  notice. 
Reeve  v.  Kennedy,  4.3  Cal.  644.  As  we  have 
seen,  tiie  certificates  must  be  deemed  to 
have  been  filed.  If  other  parties  have 
suffered  from  the  failure  of  the  recorder  to 
do  bis  duty,  their  remedy  must  be  against 
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taim.  The  point  that  tbe  Bale  wan  under  a 
local  law  which  contravened  Bection  25, 
art.  4,  of  the  conatltution  seems  also  to  be 
an  Inadvertence.  The  law  was  passed  be- 
fore tbeconstltutlon  was  adopted,  and  not 
amended  until  alter  tbe  tax-Balen  were 
made.  We  think  the  judgment  and  order 
should  be  atBrined. 

We  concur:    Bblcbeb,  C;  Vanoubf,  C. 

Per  Curiam.  For  tbe  reasons  given  In 
the  foregoing  oplnon  the  Judgment  and 
order  are  a£Brmed. 


(93  Cat.  Ml) 

Faircbild  y.  Wall,  Street  iSuperintendent. 

(No.  18,684.) 
{Supreme  Court  of  California.    Feb.  It,  1892. ) 

HiXDAltVB — ^TO  StBBIT  HnpaBINTBIIDBIlT— AWAID- 
IMO  COKTRAOT — CiTT  iHPBOVBHBMTa. 

Tbe  Oakland  city  charter  provides  that, 
within  10  days  after  the  first  posting  and  publi 
cation  of  an  award  by  the  city  council  for  street 
work,  the  owners  of  three-fourths  of  the  abut- 
ting lots  where  the  work  is  to  be  done,  or  of  the 
lots  which  are  liable  to  be  assessed  for  the  work, 
or  their  agents,  may  elect  to  take  the  work,  un- 
der a  written  contract,  at  the  price  at  which  the 
same  has  been  awarded ;  and  ttiac  the  superin- 
tendent of  streets  shall.  In  his  ofQcial  capacity, 
make  all  written  contracts,  receive  all  bond^, 
and  do  all  other  acts  that  pertain  to  the  street 
department.  Held,  that  the  superintendent  of 
streets  has  final  disoretionin  respect  to  the  suffi- 
ciency. In  nnmlier  and  amount,  of  the  persons  to 
whom  the  charter  gives  the  right  to  do  the  worlc, 
and  that,  after  be  has  entered  into  a  contract 
with  such  persons,  he  cannot  be  compelled  by 
mandamus  to  enter  into  a  contract  with  one  to 
whom  the  city  council  has  awarded  the  work. 

Comminsloneni'  decision.  Department 
S.  Appeal  from  superior  court,  Alameda 
county;  £.  M.  Gibbon,  Judge. 

Application  of  J.  A.  Faircblld  for  a  writ 
of  mandate  toJ.S.  Wall,  superintendent  of 
streets  of  the  city  of  Oakland,  to  enter 
into  a  contract  for  street  work  with 
plaintiff.  From  a  judgmentdlsmlsslng  an 
alternative  writ  of  mandate  plaintiff  ap- 
peals.   Affirmed. 

C.  T.  H.  Palmer,  (J.  C.  Martin  and  Olaey, 
Cbickeriog  &  Thomas,  of  counsel,)  for  ap- 
pellant. Jutaea  A.  Jobaaon  and  Parker  Jt 
Eells,  for  respondent. 

FooTE,  C.  This  action  Is  to  obtain  a 
writ  of  mandamva  to  compel  the  defend- 
ant to  enter  into  a  contract  for  street 
work  with  tbe  plaintiff,  to  whom,  it  is 
claimed,  a  contract  for  street  work  had 
been  awarded  by  the  city  council  of  tbe 
city  of  Oaklaud,  to  which  tribunal  such 
authority  Is  delep^ated  by  tbe  charter  of 
that  city.  A  demurrer  was  filed  to  tbe 
afUilavit  upon  which  an  alternative  writ 
of  mandate  was  issued,  which  reads  thus: 
"Now  curaea  J.  S.  Wall,  superintendent, 
etc.,  defendant,  and  makes  return  to  tbe 
alternative  mane/aoii/M,  and  demurs  to  tbe 
aftidarlt  upon  which  the  same  was  issued 
herein,  upon  the  grounds  that  the  same 
does  not  state  facts  sufScient  to  coneti- 
tute  a  cause  of  action,  or  to  entitle  the  pe- 
titioner to  the  relief  asked  for,  or  to  any 
relief. "  The  demurrer  was  sustiiined,  and, 
tbe  plaintiff  declining  to  amend  the  afnda- 
Tlt,  judgment  of  disuiisiial  of  the  alterna- 


tive writ  of  mandate,  and  that  tbe  order 
to  show  cause  be  discharged, and  that  the- 
plaintitf  take  nothing,  etc.,  and  for  costs 
In  favor  of  the  defendant,  was  duly  given 
and  made,  from  wblcb  this  appeal  to- 
taken. 

It  appears  from  tbe  affidavit  in  wanda- 
tuaa  that  tbe  plaintiff  claims  to  have  beea 
awarded  a  certain  street  contract  by  tbe 
Oakland  city  council,  and  that  tbe  super- 
Intendent  of  streets,  whose  doty  it  Is  to 
enter  into  snch  contracts  by  and  on  be- 
half of  the  city,  refuses  to  do  his  duty  In 
the  premises.  It  is  also  stated  in  the  affi- 
davit that  tbe  reason  assigned  by  tbe  su- 
perintendent why  he  will  not  do  so  is 
"solely  because  be,  in  his  official  capacity 
as  street  superintendent,  had  already  re- 
ceived from  other  persons,  purporting  to 
be  the  owners  of  three-fourths  or  more  of 
tbe  frontage  of  lots  and  lands  liable  to  be 
assessed  for  said  work,  the  said  sum  of 
tU7.30,  advanced  by  them  to  him  for  pay- 
ment of  said  incidental  expenses,  and  bad 
already  executed  with  said  persons,  as 
owners,  a  contracttor  said  work, in  wblcb 
he  had  fixed  the  periods  of  time  for  begin- 
ning and  completing  the  work,  and  bad 
received  from  them  a  bond  for  said  work; 
and  therefore  would  not  perform  said 
acts  a  second  time,  except  under  mandate 
of  a  eonrt."  The  part  of  tbe  sections  of 
the  charter  of  the  city  of  Oakland  under 
which  the  authority  on  the  part  of  tbe 
Buperintendent  of  streets  exists  to  enter 
into  a  contract  witb  owners  of  frontages 
of  lots  and  lands  upon  a  street  where 
work  is  to  be  done,  even  after  the  city 
council  bas  awarded  a  contract  such  as 
is  claimed  by  the  plaintiff  to  iiave  been 
awarded  to  him  by  that  body,  rea^ 
thus:  "The  owners  of  three-fourths  of  the 
frontage  of  lots  and  lands  upon  tlie 
street  whereon  said  work  is  to  be  done, 
or  of  the  lots  and  lands  which  are  liable 
to  be  assessed  for  said  work,  or  their 
agents,  and  who  shall  make  oath  that 
they  are  such  owners  or  agents,  shall  not 
be  required  to  present  sealed  proposals  or 
bids,  but  may,  vtithin  ten  days  after  the 
first  posting  and  publication  of  said  no- 
tice of  said  award,  elect  to  take  said  work 
and  enter  into  a  written  contract  to  do 
the  whole  work  at  the  price  at  which  the 
same  has  been  awarded."  St.  18S9,  p.  162. 
"Sec.  8.  The  superintendent  of  streets  Is 
hereby  authorized,  in  bis  official  capac- 
ity, to  make  nil  written  contracts  and 
receive  all  bonds  authorized  by  this  act, 
and  to  do  any  other  act,  either  express  or 
Implied,  that  pertains  to  tbe  street  de- 
partment under  this  act, "  etc.  St.  18M5, 
p.  161.  The  affidavit  for  tbe  mandamua 
does  not,  as  we  read  it,  declare  that  the 
affidavits  mentioned  in  section  5of  the  act 
of  1889,  as  amended,  (page  162  of  those 
acts,)  were  not  made,  nor  does  it  declare 
anything  material,  positively,  except  that 
three-fourths  of  the  owners,  etc.,  "did  not 
elect  to  take  such  work,  and  enter  into  a 
written  contract  to  do  the  whole  work 
at  the  prices  at  which  the  same  had  been 
awarded,  or  to  file  with  the  street  super- 
intendent any  bond  thprefor.  as  required 
b.v  law  In  cose  of  such  election."  The 
main  Idea  prevalent  in  the  affidavit,  and 
in  the  argument  of  tbe  appellant,  seems 
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to  be  tbat  tbe  street  aaperiBtendent  did 
not  contract  with  tbree-fourths  o(  the 
ownera  ol  the  frontage  oi  lota  and  lands 
on  the  street  where  the  work  was  to  be 
done,  and  that  sunh  owners  did  not  elect 
to  do  the  work ;  that,  as  a  matter  of  fact, 
they  did  not,  in  numbers  and  amount  of 
ownership,  as  the  statute  requires,  elect 
to  do  the  work,  or  enter  into  a  lettni  con- 
tract therefor  with  the  superintendent  of 
streets.  Therefore  the  appellant  claims 
tbe  right,  in  this  proceeding,  to  show  this 
fact,  and  thereby  to  control  tbe  action  of 
tbe  street  superintendent  by  waadamas, 
and  lorco  him  to  enter  into  a  contract, 
and  accept  tbe  bond  ol  tbe  plaintiff  as  tbe 
awardee  of  tbe  contract  from  the  city 
council. 

The  position  of  tbe  defendant  seems  to 
be  that  he  has  already  ascertaine-j  tbe 
fact  tbat  the  requisite  number  of  i, roper 
owners  have  elected  to  do  tbe  worx,  and 
that  be  has  done  bis  duty  under  the  law, 
and  entered  Into  a  contract  with  them, 
and  cannot  leKally  do  as  desired  by  the 
plaintiff.  Tbe  rule  with  reference  to  the 
enforcement  of  tbe  remedy  sought  here 
seems  to  have  been  announced  in  the  case 
of  Wood  V.  Strotlier,  76  Cal.  545.  18  Pac. 
Rep.  766:  "If  the  determination  of  tbe 
tribunal  was  intended  to  be  final,  it  is 
plain  that  it  cannot  be  disturbed,  either 
on  mandamus,  or  any  other  way."  The 
matter  to  be  determined  in  that  case  was 
whether  the  auditor  of  tbe  city  and  coun- 
ty of  ^an  Francisco  had  the  right  to  de- 
termine a  purely  lesal  question,  as  a 
finality;  and  it  wan  held  therein  that  he 
did  not  have  such  power.  76  Cnl.  555,  18 
Pae.  Rep.  767.  In  tbe  present  instance  we 
do  not  perceive  that  the  street  superin- 
tendent bad  anything  to  do  except  to  be 
satisfied  that,  as  a  fact,  the  owners,  or 
their  agents,  of  three-fourths  of  the 
frontage  on  tbe  street  where  work  was  to 
be  done  elected  to  do  the  work  ordered 
on  the  street  on  which  they  fronted;  and 
the  section  of  tbe  statute  which  gives 
tbem  this  right,  before  tbe  awardee  bas 
any  right  at  all  to  do  the  work,  has,  as 
we  have  seen,  this  provision:  "And  who 
shall  make  oath  tbat  they  are  such  own- 
ers or  agents, "  who  shall  elect  to  do  the 
work.  We  can  see  no  useful  purpose  for 
this  clause,  unless  it  be  to  enable  the 
street  superintendent  to  determine,  as  a 
fact,  tbat  the  persona  applying  to  elect 
to  do  the  work  are  the  persons  who  are 
entitled,  under  tbe  law,  to  do  it.  It 
would  appear  that  such  a  requirement  is 
nseless,  unless  it  at  least  is  intended  to 
afford  tbe  means  of  aacertainiDg  this  fact; 
and,  as  an  officer  is  presumed  to  do  his 
duty,  we  do  not  see  any  sound  reason 
why  such  a  thing  may  not  be  confided  to 
bis  discretion,  as  a  finality.  The  street 
superintendent  has  nothing  to  do  with 
the  awardee  of  the  contract  until  the 
"owners  or  agents"  have  failed  to  elect 
to  do  the  work.  All  that  be  can  do,  in 
the  first  instance,  is  to  enter  into  a  con- 
tract with  those  whom  the  law  gives  tbe 
right  to  elect  to  do  the  street  work,  and 
before  doing  this  he  is  to  satisfy  himself, 
from  the  altiilavits  required,  that  they  are 
tbe  owners  or  agents,  sufficient  in  number 
or  amount  to  authorize  tbem  to  do  tbe 


work.  The  discretion  vested  In  bim  Is 
confessed  by  the  nfiidavit  lor  mandamva 
to  have  been  exercised,  and  we  see  no  rea« 
son  why  be  should  he  compelled  by  that 
writ  to  act  a  second  time,  and  contrary 
to  his  former  action.  We  think  tbe  de- 
murrer was  properly  sustained,  and  ad- 
vise tbat  tbe  judgment  be  affirmed. 

We  concur:     Yancuef,  C;   Oelcbbb, 


Pbr  Coriam.  For  the  reasons  given  in 
tbe  foregoing  opinion,  tbe  Judgment  Is 
affirmed. 

■"  «  Cal.  «7 

Peopi.b  v.  McNui.tt.    (No.  20,039.) 
(Supreme  Court  of  California.    Feb.  19, 1898.) 
C'HiuiNiii.  Law — SnuTBNOB  —  Ivcreabino  Fdnish- 

MEST— COSBTITUTIONAL  LAW. 

1.  Pol.  Code,  I  829,  providing  that  "tbe  re- 
peal of  any  law  creatine  a  criminal  offense  does 
not  constitute  a  bar  to  the  indictment  or  informa- 
tion and  punishment  of  an  act  already  commit- 
ted Id  violation  of  the  lawao  repealed,  unless  the 
intention  to  bar  such  Indictment,  Intorroation, 
or  punishment  is  expressly  declared  in  tbe  repeal- 
ing act, "is  agcneral  saving  clause;  and  under  it 
a  person  who  has  been  convicted  of  an  offense 
must  be  punished  under  the  law  as  It  existed  at 
tbe  time  of  the  commission  of  the  offense,  though 
the  claose  of  tbe  act  prescribing  tbe  panishment 
has  since  t>een  repealed  by  an  amendment  whiob 
inciesses  tbe  puuishment. 

2.  Act  March  SI,  1891,  increasing  the  punish- 
ment for  murder  in  tbe  first  degree,  is  constitu- 
tional when  construed  with  Pol.  Code,  i  U2ti,  as  it 
is  thereby  rendered  inapplicable  to  past  offenses, 
and  prospective  only  in  its  operation. 

HARRiso>r  and  Ds  Ha  vex,  JJ.,  dissenting. 
28  Pac.  Bep.  816,  modified. 

On  rehearing.  For  former  reports,  see 
26  Pac.  Rep.  697,  and  iS  Pac.  Rep.  816. 

McFari.and,  J.  The  appellant  was  con- 
victed of  murder  in  the  first  degree,  and 
sentenced  to  suffer  the  penalty  of  death; 
and  from  the  judgment  and  an  order  de- 
nying a  new  trial  he  appealed  to  this 
court.  This  court  examined  and  consid- 
ered ail  tbe  points  made  on  the  appeal,  d<>. 
terniined  tbat  no  error  had  been  commit- 
ted at  the  trial,  and  ordered  the  judgment 
affirmed.  26  Pnc.  Rep.  697.  Afterwards, 
however,  aud  before  the  remittitur  went 
down,  upon  tbe  suggestion  of  a  difficulty 
caused  by  amendments  of  tbe  law  con- 
cerning tbe  death  penalty  which  bad  been 
enacteid  by  tbe  legislature  after  the  con- 
viction of  the  appellant,  the  judgment  of 
affirmance  was  set  aside,  aud  an  argument 
ordered  as  to  tbe  effect  of  said  amend- 
ments. The  amendments,  if  constitu- 
tional, repealed  the  former  law  upon  the 
subject,  and  contained  no  express  saving 
clauseby  which  past  offenses  might  bepun- 
ished  under  tbe  law  as  it  stood  at  tbe 
time  of  their  commission.  But  under  tbe 
authority  of  tbe  recent  decision  of  the  su- 
preme court  of  the  United  States  in  Med- 
ley, Petitioner,  134  O.  S.  160,  10  Sup.  Ct. 
Rep.  384,  the  change  made  by  said  amend- 
ments in  tbe  punishment  was  so  material 
as  to  render  it  as  against  -appellant  ex 
pout  facto,  and  void  under  the  constitu- 
tion of  the  United  States;  and  as  the 
amendments,  if  constitutional,  repealed 
the  former  law,  there  seemed  to   be  no 
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means  left  by  whleb  tbe  appellant  conld 
be  punlnbed.  Tbe  main  question,  tbere- 
{ore,  before  the  court  on  the  flrat  arma- 
ment was  whether  the  amendments  were 
nut  unconatltutlonal  In  tnto,  and  tbaa 
Inoperative  aa  a  repeal  ot  the  former  law; 
and  a  majority  of  the  court  reached  tbe 
conclusion,  upon  tbe  views  then  presented, 
that  It  was  so  unconstitutional,  and 
therefore  left  the  law  as  it  stood  before 
the  attempted  repeal.  Thequestion,  how- 
ever, was  ot  such  Importance  that  a  ma- 
jority of  the  court  ordered  a  rehearing 
and  a  reargnment.  The  opinions  ot  both 
the  majority  and  minority  ot  the  court, 
on  tbe  first  hearing;  ot  tbe  question,  were 
based  upon  tbe  assumption  that  the 
amendment  under  review  stood  entirely 
without  a  saving;  clause,  either  In  tbe 
amendment  itself  or  in  tbe  general  stat- 
utory law.  Since  the  rehearing  was 
granted,  our  attention  bas  be«n  called, 
tor  the  first  time,  to  section  329  ot  the 
Political  Code,  as  constituting  a  saving 
clause  fully  covering  the  said  amend- 
ments; and,  if  it  does  constitute  such  a 
saving  clause,  then  the  question  presents 
an  entirely  different  aspect.  In  that 
event  the  legislature  could  not  be  held  as 
either  intending  the  new  law  to  apply 
to  past  offenses,  or  as  Intending  to  allow 
past  offenders  to  escape;  but,  construing 
the  new  law  as  passed  with  tbe  knowl- 
edge and  in  the  light  of  tbe  permanent 
saving  clause  existing  in  tbe  general  body 
of  the  law,  it  is  clearly  constitutional  as 
to  future  crimes,  while  it  leaves  past 
offenses  to  be  punished  under  the  law  as 
it  was  when  the  offenses  were  committed. 
It  is  quite  clear  that  a  general  saving 
clause,  it  it  be  clothed  in  apt  language  to 
express  tbe  purpose,  is  as  efhclent  as  a 
special  clause  expressly  inserted  In  a  par- 
ticular statute.  This  propualtion  Is  too 
plain  to  need  the  support  of  authorities; 
but  there  are  autburlties  directly  to  the 
point.  People  v.  Quinu,  18  Cal.  121;  D. 
8.  V.  Barr,  4  Sa  wy.  254;  Jordan  v.  Stnte, 
88  Oa.  685;  Volmer  v.  State,  34  Ark.  487; 
Acree  v.  Com.,  13  Bush,  353;  Btate  v.  Shaf- 
fer. 21  Iowa,  486:  State  V.  Boss,  40  Mo. 
416.  In  the  statutory  law  of  a  number  of 
the  states  there  is  a  general  saving  clause 
intended  to  prevent  the  nilscarria>!;e  of 
Justice  In  cases  where  tbe  legislature 
should  repeal  or  substantially  change  a 
penal  statute,  and  neglect  to  put  a  Rpe- 
cial  saving  clause  into  thenew  enactment. 
Congress  has  enacted  such  a  general  sav- 
ing clause,  which  is  found  In  section  13  of 
the  Revised  Statutes;  and  when  apply- 
ing It,  in  D.  S.  V.  Barr,  supra,  the  United 
States  district  court  explains  the  purpose 
and  effect  of  such  a  provision  as  follows: 
"This  section  13  is  a  salutary  provision, 
and  if  it,  or  something  like  it,  had  always 
been  incorporated  in  the  statutes  ot  the 
states  and  the  United  States,  it  would 
have  prevented  many  a  lame  and  impo- 
tent concluHlon  In  criminal  cases, in  which 
the  defendant  escaped  punishment  because 
the  legislature.  In  the  hurry  and  confu- 
sion of  amending  and  enacting  statutes, 
had  forgotten  to  insert  a  clan.se  to  save 
offenses  and  liabilities  already  committed 
or  Incurred  from  the  effect  of  express  or 
Implied   repeals."     The   said    section  13, 


and  the  saving  elaoaea  In  tbe  leglalatlon 
of  tbe  varlooB  states  which  have  enacted 
them,  are  all  somewhat  different  from 
each  other,  and  from  section  829  of  onr 
Political  Code:  bat  tbey  all  have  thesama 
general  purpose,  viz.,  to  prevent  tbe  mis- 
chief mentioned  by  the  United  States  dis- 
trict court  as  above  quoted,  and  tbe  lan- 
guage employed  in  each  of  them  sfaoald  be 
construed  In  the  light  ot  that  purpose. 
Some  examples  of  saving  clauses  in  other 
states  are  as  follows:  In  Georgia  tbe  lan- 
guage employed  is:  "All  crimes  and 
offenses  committed  shall  be  prosecuted 
and  punished  under  the  laws  in  force  at 
the  time  of  the  commission  of  such  crlm* 
or  offense,  notwithatauding  the  repeal  of 
such  laws  before  such  trial  takes  place. " 
In  Arkansas  the  language  is:  "When 
any  criminal  or  penal  statute  shall  be  re- 
pealed, all  offenses  committed  or  forfeit- 
ures incurred  under  it  while  it  was  In  force 
shall  be  punished  or  enforced  as  If  it  were 
in  force,  notwithstanding  such  repeal,  an- 
lesB  otherwise  expressly  provided  in  the 
repealing  statute."  And  in  Iowa  tbe  lan- 
guage is:  "The  repeal  of  a  statute  does 
not  revive  a  statute  previously  repealed : 
nor  does  such  repeal  affect  any  right 
which  accrued,  any  duty  imposed,  any 
penalty  Incurred. nor  any  proceeding  com- 
menced, under  or  b.v  virtneof  tbe  statute 
repealed."  These  examples  aresntflcieut 
to  show  the  main  purpose  In  view,  and 
the  variety  of  language  used  to  express 
it. 

Secti(m  329  of  onr  Political  Codeisasfol- 
lows:  "Th«  repeal  of  any  law  creating  a 
criminal  offense  does  not  constitute  a  bar 
to  the  indictment  or  information  and  pun- 
ishment of  an  act  already  committed  in 
violation  ot  the  law  so  repealed,  unless 
the  Intention  to  bar  snob  indictment,  in- 
formation, or  punishment  Is  expressly  de- 
clared in  the  repealing  act.'  Now,  the 
Impression  which  a  first  reading  of  this 
section  naturally  leaves  upon  tbe  mind  ot 
the  reader  Is  that  It  is  substantially  the 
same  as  Che  saving  clauses  in  other  states 
to  which  we  have  alluded;  and  closer 
inspection  of  the  language  used,  and 
full  consideration  of  the  objections  made 
to  it  by  appellant,  only  make  that  first 
impression  stronger  and  surer.  The  stress 
of  appellant's  argument  Is  upon  the  words 
"lawcreating  a  criminal  offense;"  and  the 
contention  is  that  a  law  repealing  the 
punishment  ot  an  offense  is  not  to  be 
brought  within  the  meanlug  ot  a  law  re- 
pealing a  law  "creating"  an  offense.  (We 
do  not  deem  it  necessary  to  here  quote  In 
full  tbe  old  and  the  new  law  upon  which 
tbe  question  under  discussion  arises.  It 
Is  sufficient  to  say  that,  when  appellant 
committed  the  crime  of  which  he  was  con- 
victed, certain  sections  of  the  Penal  Code 
provided  for  the  death  penalty;  and  that 
afterwards,  on  March  31,  1891,  the  legisla- 
ture passed  an  act  by  which  it  amended 
and  re-enacted  those  sections,  and  in  the 
sections  thus  re-enacted  provided  for  what 
is  admitted  to  be  a  different  and  more 
severe  punishment.  The  sections  of  the 
Penal  Code  which  define  murder  were  not 
changed.  Tbe  most  important  sections 
of  tbe  Penal  0)de  thus  changed  are  sec- 
tions  1217,  1227,  and  1229,  and    the   act 
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ebanaring  them  Is  to  be  fonnd  comniemtlng 
on  page  272  of  the  Statntee  of  1891.  The 
aet  contained  do  expression  of  Intent  to 
bar  an  indictment  or  intormation  for  a 
past  offense,  or  the  panisbmeDt  thereof.) 
The  contention  of  appellnnt  rests  npon 
the  position  that  tlie  description  or  defini- 
tion of  acts  necessary  to  constitute  a 
crime  creates  the  crime,  and  that,  unless 
the  definition  In  a  law  creating  a  crime  Is 
repealed,  tbei-e  is  no  repeal  of  sncb  law, 
'witbin  the  n^eaning  of  the  Political  Code. 
But  that  position  cannot  be  maintained. 
A  description  of  acts  necesRary  to  consti- 
tnte  a  crime  does  not  make  the  commis- 
siun  of  such  acta  a  rrlme.  Punishmeut  is 
as  necessary  to  eonstitute  a  crime  as  defi- 
nition. Withont  either  there  is  no  crime, 
and  the  repeal  of  either  leaves  no  eiime. 
What  constitutes  a  crime  is  definitely 
stated  in  section  15  of  the  Penal  Code  as 
rolluws:  "A  crime  or  public  offense  is  an 
act  committed  ur  omitted  in  violation  of 
a  law  forbidding  or  commanding  it,  and 
to  which  is  annexed,  upon  conviction, 
eitfier  of  the  following  punishments: 
First,  (leitth ;  seL-one/, imprisonment;  third, 
ffiie;  fourth,  removal  from  office;  or,Sfth, 
disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust,  or  profit  in  this 
state.  *"  And  so  we  Think  that  a  close  anal- 
yHls  of  section  329  removes  all  the  refined 
distinctions  by  which  its  apparent  gen- 
eral purpose  is  sought  to  be  thwarted. 
The  case  of  State  v.  Shaffer,  supra.  Is 
very  much  like  the  esse  at  bar.  In  that 
case  section  4324  of  the  Criminal  Law  of 
Iowa  had  been  amended  after  the  commis- 
sion of  the  crime  charged  against  the  de- 
fendant so  as  to  merely  cbang3  the  pun- 
ishment, and  it  was  contended  that  the 
amendment  took  away  the  jurisdiction  of 
the  court  in  which  he  was  tried.  Uut  the 
court,  after  citing  section  29,  which  con- 
tained the  general  saving  clause,  (hereto- 
fore qooted  in  this  opinion,)  says:  "The 
amendment  to  section  4324  is  to  be  con- 
strued in  connection  with  this  section, 
and  with  such  section  it  is  equivalent  to 
adding  to  such  amendment,  'provided 
that  such  amendment  shall  not  affect  any 
penalty  incurred  under  the  section  afore- 
said.* This  subdivision  of  section  29  of  the 
revision  was  not  presented  by  counsel, 
and  hence  not  passed  upon  by  the  court, 
In  the  case  of  State  v.  Burdick, »  Iowa. 
402."  In  People  v.  Tisdaie,  57  Cal.  104. 
there  Is  some  discussion  of  section  329  of 
the  Political  Code;  but  at  the  time  of  the 
commission  of  the  crime  there  charged  the 
defendant  could  have  been  proceeded 
nKsinst  by  indictment  only,  and  not  by 
information,  and  at  the  time  of  the  decis- 
ion section  329  did  not  contain  the  word 
"information."  But  the  defendants  were 
prosecuted  by  information  under  a  sub- 
Be(]aent  law,  and  the  court  held  that  sec- 
tion 329  conid  not  be  applied  because  there 
'was  no  power  to  Inject  into  it  the  word 
"information;"  saying:  "We  do  not  think 
that  the  respondents  la  this  case  could  be 
held  to  answer  for  the  offense  with  which 
tliey  are  charged,  '  unless  on  presentment 
of  a  grand  jury.'"  This  is  all  that  was  de- 
cided, and  it  does  not  touch  the  point  in- 
Tolved  in  the  case  at  bar.  It  seems  clear 
enough  that  the  section,  at  least  as  it  tiieu 


stood,  could  not  be  applied  to  the  at- 
tempted prosecution  by  information  of  a 
crime  which  at  the  time  of  its  commission 
could  be  prosecuted  only  by  indictment; 
but  the  extent  which  the  court  discusses 
the  question  there  involved  shows  that 
it  must  have  considered  section  329  as  of 
wlde-rsaching  infiiience.  There  are  no 
other  decisions  in  this  state  to  which  our 
attention  has  been  called  that  throw  fur- 
ther light  upon  the  question. 

It  Is  quite  clear  that  the  act  of  March  31, 
18*91,  repealed  all  contained  in  the  sections 
ainended  that  is  not  contained  in  the  suid 
sections  as  re-enacted,  and  thus  repealed 
the  former  punishment.  Indeed,  counsel 
for  appellnnt  not  only  admit  this  proposi- 
tion, but  they  declare  it  as  the  very  basis 
of  their  contention  that  there  is  now  no 
law  by  which  their  client  can  be  punished. 
They  say  in  their  brief:  "That  these 
amendments  absolutely  and  completely 
wiped  out  the  old  sections  of  the  Penal 
Code  there  can  be  no  question."  And  this 
is  clearly  so.  The  language  of  the  act,  as 
to  each  section.  Is  that  the  section  "is 
hereby  amended  so  as  to  read  as  follows, " 
and,  of  course,  everything  not  put  into 
the  section  as  re-enacted  vanished.  The 
effect  of  such  a  re-enactment  is  well  stated 
in  the  opinion  of  the  court  in  State  v.  In- 
gersoll,  17  Wis.  634.  It  was  there  con  tend- 
ed that  a  certain  section  5  of  chapter  3a  of 
the  Bevised  Statutes  bad  not  been  re- 
peated ;  but  the  court  say :  "  We  are  satis- 
fied, however,  that  this  is  a  mistake,  and 
that  that  section  had  been  repealed  by 
chapter  147,  above  referred  to;  for  that 
chapter  provides  that  'section  5,  chapter 
3h,  of  the  Revised  Statutes,  entitled  "  Of  Ex- 
cise," is  hereby  amended  so  as  to  read  as 
follows,'  etc.  Now,  the  conclusion  is  irre- 
sistible that  any  provision  of  sections  not 
found  in  this  chapter  is  repealed.  This  must 
bo  so.  since  the  legislature  says  express- 
ly that  that  section  shall  thereafter  read 
and  ho  to  the  effect  following;  then  going 
on  to  enact  a  complete  substitute  for  the 
former  provision.  In  what  clearer  man- 
ner could  the  legislature  indicate  its  inten- 
tion to  supersede,  change,  and  repeal  sec- 
tion 5  than  by  the  one  adopted?  It  is 
amended  so  as  to  read  and  be  to  the  effect 
therein  prescribed,  and  quiteditferent  from 
what  it  was  as  it  formerly  existed.  An 
examination  of  our  statutes  will  show 
that  this  method  of  superseding  and  chang- 
ing the  existing  law  is  frequently  resorted 
to,  and  it  certainly  leaves  no  room  to 
doubt  as  to  what  the  legislature  Intended. 
The  legislature  in  effect  says  that  such  a 
provision  of  law  shall  be  read  and  con- 
strued to  be  as  therein  declared,  and  shall 
have  no  other  meaning  or  eflect  given  to 
it.  See  ease  of  State  v.  Andrews.  20  Tex. 
230.  Section  5,  therefore,  being  supersed. 
ed,  changed,  and  repealed  by  chapter  147, 
was  not  in  force  when  tlie  trial  was  had 
in  this  case,  and  furnished  no  authority  to 
the  court  to  give  judgment  upon  it.  It 
can  no  more  be  said  to  exist  for  the  pur- 
pose of  regulatingthe  punishment upplicn- 
ble  to  the  offense  here  complained  of  than 
one  committed  since  the  law  of  lS(i2  went 
into  operation."  See,  also,  on  this  point, 
U.  S.  V.  Barr,  4  Sawy.  254.  And  of  course 
the  materiality  of  the  difference  between 
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the  punlehment  an  prescribed  by  the  old 
aectlons,  and  the  punlEihment  prescribed 
by  them  as  re-enacted.  Is  admitted  by  ap- 
pellant;  lor  upon  that  materiality  de- 
pends bis  wbole  contention  that  the  re- 
enactments  are,  as  to  him,  ex  post  fneto. 
Uur  conclasioQ  Is  that  under  eectlon  S29  of 
the  Political  Code  the  appellant  Is  to  ba  pun- 
ished under  the  law  as  It  existed  at  the  time 
of  the  commission  of  the  crime  oi  which  he 
was  convicted ;  and  that,  nnder  this  view, 
the  said  act  of  March  81, 1801,  is  constitu- 
tional, because  not  intended  to  apply  to 
past  offenses,  but  to  be  prospective  only 
lu  Its  operation.  The  judgment  and  or- 
der appealed  from  are  affirmed,  and  the 
■nperior  court  is  directed  to  take  further 
proceedings  in  accordance  with  this  opin- 
ion. 

We  concur:    Bkatty,  C.  J.;  Paturson, 
J.;  Sharpstein,  J.;  Qabouttb,  J. 

We  dissent :   H  askison,  J. ;  Db  Hatbn,  J. 


<9»  Cal.  445)  

Peoplb  V.  Smith.    (No.  20,851.) 

ISupreme  Court  of  California.    Feb.  90, 1883.) 

HoxicisB— Opinion  Etidbscb. 

In  a  prosecntion  for  murder,  it  appeared 
that  defendant  was  himself  shot  daring  the  diffl- 
CDlty  which  resulted  in  thehomioidn;  and  as  de- 
fendant claimed  to  have  acted  in  self-defense, 
and  did  not  shoot  until  he  himself  was  wounded, 
the  position  of  defendant's  arm  at  the  time  he  was 
shot  became  a  material  question.  Held  that,  as  it 
was  tor  the  lury  to  determine  the  relative  posi- 
tions of  the  parties  from  the  position  of  the 
wound  and  the  coarse  of  the  buUot,  the  admis- 
sion of  the  opinion  of  an  export  as  to  defendant's 
position  was  error.  UcFakland  and  Qahodttb, 
JJ.,  dissenting,  on  the  ground  that  the  error  was 
harmless. 

In  bank.  Appeal  from  superior  court, 
Freb'iio  county;  U.  A.  Uolmrs.  .Tudge. 

J.  1).  Smith  was  convicted  of  man- 
slauchter,  and  appeals.    Beveraed. 

S.  J.  Hinds,  Frank  H.  Short,  and  F.  P. 
Ta.F/or,  for  appeiinut.  Atty.  Gen.  Hart, 
( W.  W.  toote,  of  counsel,)  (or  the  People. 

Db  Havrn,  J.  The  defendant  was 
charged  with  the  crime  of  murder,  and 
wan  convicted  of  manslaughter.  The  de- 
fendant was  liiniself  siiut  t)y  tlie  deceased 
during  the  difficulty  wliicb  resulted  in  the 
lioralclde,  and  it  was  a  contested  qneHtloa 
upon  the  trial  as  to  whether  the  defend- 
ant or  the  deceased  fired  first;  the  conten- 
tion of  the  defendant  being  that  be  actfd 
in  self-defense,  and  did  not  shoot  until  aft- 
er be  himself  was  wounded ;  and  in  the 
determination  of  this  question  it  became 
material  to  ascertalD  the  position  in 
whicb  the  defendant  was  at  the  time 
when  he  was  shot.  Upon  the  trial,  Dr. 
Hayden,  a  physician  and  surgeoo,  was 
called  as  a  witness  on  behalf  of  the  people, 
and  was  asked :  "  Will  you  state,  if  you 
can,  from  your  examination  of  this  man's 
arm  and  your  familinrity  with  gunshot 
wounds.  If  you  are  familiar  with  them. 
In  what  position,  in  your  judgment,  this 
man's  arm  was  at  tlie  time  that  wound 
was  received?"  The  question  was  object- 
ed to  by  defendant  as  incompetent,  which 
objection  was  overruled,  and  the  witness, 
inffiving  bis  opinion,  stated  that  the  de- 


fendant when  shot  was  In  one  of  two 
positions:  first,  standing  with  his  aide 
towards  the  discharged  weapon,  with  the 
forearm  flexed  almost  to  a  right  angle  to 
the  upper  arm,  and  the  arm  and  elbow 
curved  in  front  of  and  well  towards  the 
right  Bide  of  the  trunk,  the  trank  being 
inclined  to  the  right  of  a  perpendicular; 
or,  second,  "the  arm  may  have  been  only 
partially  flexed  in  the  upper  arm,  and 
hanging  at  the  side,  the  wounded  party 
having  his  back  towards  the  party  firing 
the  shot."  Rut  the  general  tenor  of  his 
testimony  was  to  the  effect  that  it  was 
his  opinion  rather  that  the  wound  was 
received  wliile  the  defendant  was  in  this 
latter  position.  The  court  erred  in  the  ad- 
mission of  this  evidence.  The  subject- 
matter  of  the  Inquiry  was  not  one  in  rela- 
tion to  which  the  opinion  of  an  expert 
can  be  properly  received.  The  poslttin 
of  the  wound  being  given,  and  the  course 
taken  by  the  bullet  known,  the]ur>  waa 
fully  as  competent  to  determine  the  rela- 
tive positions  of  the  parties  to  the  dlftlcul- 
ty  as  was  the  witness.  Kennedy  v.  Peo- 
ple, 39  N.  Y.  245:  Cooper  v.  State,  23  Tex. 
831;  People  v.  Weetlake,  63  Oal.  808.  Nor 
can  we  agree  with  the  attorney  general 
and  associate  counsel  for  the  people  that 
the  admission  of  this  incompetent  evi- 
dence was  a  harmless  error,  and  there- 
tore  without  prejudice  to  the  appellant. 
It  went  to  sustain  the  theory  of  the  peo- 
ple in  relation  to  the  pivotal  point  in  the 
case,  and  at  the  same  time  to  discredit 
the  testimony  of  the  defendant.  The  de- 
fendant testltied,  in  effect,  that  he  did  not 
draw  bis  weapon,  or  Are,  until  after  be 
had  been  shot  by  the  deceased;  that  aft- 
er firing  the  tlrst  time  he  continued  to  face 
the  deceased,  at  the  same  time  backing  to 
and  against  the  door,  and  while  thus 
backing  he  shot  at  the  deceased  again. 
On  the  other  hand,  the  theory  of  the  pros- 
ecution seems  to  have  been  that  the  de- 
fendant fired  the  first  shot,  and  then 
turned  and  ran,  and  while  running  to- 
wards the  door  was  shot  by  the  deceased  ; 
and,  in  this  connection.  Brown,  a  witness 
for  the  people,  who  waa  present  and  en- 
gaged in  the  difficulty,  and  was  himself 
knocked  down  by  tlie  defendant,  testified : 
"I  don't  know  who  drew  his  pistol  first. 
I  know  that  during  the  shooting  Mr. 
Smith  started  to  run,  and  ran  fast. 
Question.  Did  he  turn  bis  back,  or  back 
out?  Answer.  Turned  bis  back.*  If  the 
testimony  of  this  witness  Is  true,  then  the 
deceased  must  have  received  his  mortal 
wound  before  the  defendant  turned  his 
back  upon  hfm  and  started  to  run  away; 
and  if  the  defendant  was  shut,  as  Dr. 
Hayden  seemed  to  think  more  probable, 
while  his  arm  was  hanging  down  by  his 
side,  and  his  back  turned  towards  the  de- 
ceased, the  Inference  would  be  that  be  waa 
shot  while  running  away,  in  the  manner 
described  by  the  witness  Brown,  and  that 
the  testimony  of  the  defendant  that  he 
did  not  fire  his  weapon  until  after  he  was 
himself  shot  was  therefore  untrue.  In 
this  state  of  the  case,  we  do  not  tliink  it 
can  be  said  with  any  certainty  that  thia 
Incompetent  evidence  did  not  have  any  in- 
fln<»nce  upon  the  minds  of  the  Jurors  in 
reaching  a  verdict;  and  for  the  eiTor  i* 
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admlttini?  It  tho  Jndgmcnt  mnst  be  re- 
yenwd.    JudKinent  uiid  urder  revoraed. 

We  concur:    Bbattt,  G.  J.;  Harrison, 

J.;   8HARP8TBIN,  J. 

McFari.and.  J.  I  diment.  Dr.  Hayden 
waB  exomlned  as  a  wltDess  in  chii>t  fur  the 
prouecation,  not  In  rebuttal;  so  that 
whether  or  not  that  part  ot  bla  tpBtlmony 
objected  to  was  of  any  importance  could 
not  be  determined  before  the  evidence  of 
tbe  defendant  waH  Introduced.  At  the 
time  of  the  homicide,  defendant  received 
a  pistol  wound,  Inflicted  by  the  deceased; 
and  Dr.  Hay  den  was  first  properly  aslced 
about  that  wound, — what  part  of  the 
body  it  was  in,  Its  size,  the  points  of  entry 
and  exit,  etc.  be  testltled  that  it  was  on 
tbe  inner  side  of  the  left  forearm,  a  little 
below  the  elbow.  Then  the  prosecution, 
with  the  approval  of  the  court,  and 
acainst  defendant'^  objection,  made  an 
excursion  into  the  donhttul  domain  of  ex- 
pert testimony.  The  tranticrlpt  relates 
wbat  occurred,  as  follows:  "Question. 
Will  yon  state.  It  yon  can,  from  your  ex- 
amination of  tbls  roan's  arm  and  your 
familiarity  with  gunshot  woundd,  if  you 
are  familiar  with  them,  in  what  position. 
In  yonr  judgment,  this  man's  arm  was 
at  tbe  time  that  wound  waa  received? 
Mr.  Hlufls.  We  object  to  that  on  tbe 
ground  that  it  is  incompetent.  Court.  Let 
him  answer  the  question.  Mr.  Hinds. 
We  except.  Answer.  It  would  be  one  of 
two  positions,  provided  be  waa  on  his 
feet.  If  be  was  on  his  back  or  on  tbe 
fcronnd,  it  might  be  another  position.  If 
be  was  on  his  feet,  I  should  say  some  such 
position  as  that,  or  tbls,  way;  either  one. 
It  could  not  be  this  way,  because  the  ball 
would  have  entered  his  body  someplace, 
and  it  would  have  to  be  well  over  this 
way  In  order  to  miss  tbe  shoulder.  Q.  It 
was  either  the  way  you  describe,  or  turn- 
ing around  with  the  arm  down?  A.  With 
the  arm  down  this  way.  I  rather  think 
this  way,  because  the  ball  seemed  to  pass 
from  rather  that  side  towards  the  center. 
Q.  Well,  now,  suppose  that  yon  are  there 
and  I  am  here,  and  I  am  going  away, 
either  running  or  walking  fast,  would 
vou  say  that  the  ball  could  have  entered? 
Mr.  Hinds.  The  same  objection  goes  to 
all  these  qnestlons.  Mr.  Foote.  Would  it 
enter  there,  and  come  ont  that  way,  en- 
tering the  same  position  relatively?  Mr. 
Hinds.  Same  objection,  ruling,  and  ex- 
ception. Mr.  Foote.  Is  that  the  fact?  A. 
Yes,  sir;  very  similar;  very  much  that 
position.  Q.  What  arm  was  It?  A.  The 
left  arm."  At  the  end  of  this  testimony  is 
appended  a  note  as  follows:  "Note.  The 
above  witness,  Dr.  Hayden,  in  giving  his 
testimony.  Illustrated  the  two  positions 
testified  to  by  him,  vl«.:  First.  With 
tbe  forearm  flexed  almost  to  a  right  angle 
to  the  upper  arm,  and  the  elbow  carried 
in  front  of  and  well  towards  the  right 
Hide  of  the  trnnk,  the  trunk  being  Inclined 
on  its  perpendicular  axis  to  the  right  also, 
so  tbe  ball  on  its  exit  would  not  enter 
the  trunk  or  the  right  upper  extremity; 
that  is,  the  wounded  man  should  stand 
with  bis  side  towards  the  discharged 
weapon.  Second.  Or  the  arm  may  have 
T.29i'.no.2— 5 


been  only  partially  flexed  fb  upper  arm, 
and  hanging  at  the  side;  the  wounded 
party  having  bis  back  towards  tbe  party 
firing tbeshot."  Idonotdeeralt  necessary 
to  determine  definitely  whether  or  not 
this  ruling  of  the  court  was.  in  tbe  ab- 
stract, erroneous,  because  it  is  apparent 
that  the  appellaut  was  not  Injured  or  prej- 
udiced by  It.  As  before  stated,  the  de- 
fendant was  himself  wounded  at  tho  time 
of  the  homicide.  The  deceased  fired  at 
defendant  either  before  or  after  the  shot 
by  which  defendant  killed  the  deceased. 
Tbe  theory  of  defendant,  and  his  subse- 
quent testimony  when  on  the  witness 
stand,  was  that  tbe  deceased  fired  first, 
and  that  defendant  then  killed  him  in  self- 
defeuse.  Now,  if,  when  defendant  testified, 
it  bad  appearad  that  his  testimony  was 
In  conflict  with  the  former  testimony  ot 
Dr.  Hayden,— that  is,  If  the  deceased 
could  not  have  fired  first,  and  hit  defend- 
ant in  a  position  in  which  Dr.  Hayden 
thought  he  must  have  been,— then  appel- 
lant might  have  been  prejudiced  by  the 
testimony  ot  Or.  Hayden,  which  is  claimed 
to  have  been  erroneously  admitted.  But 
there  was  no  such  conflict.  Appellant's 
theory  and  testimony  were  entiiely  con- 
sistent with  the  said  testimony  of  Dr. 
Hayden.  If  appellant  had  contended  or 
testified  that  he  was  facing  deceased  when 
the  latter  fired,  some  importance  might 
have  attached  to  Hayden 's  testimony. 
But  there  was  no  such  testimony.  The 
appellant,  when  on  the  witness  stand, 
first  described  tbe  dlfiicalty  between  tbe 
deceased  and  himself  over  a  game  of 
cards,  and  some  blows  between  them, 
and  after  speaking  of  a  man,  naming 
Brown,  who  was  present,  said  as  follows: 
"As  I  came  out  1  expected  to  find  him  in 
front  of  me,  but  I  didn't.  I  turned 
around  as  1  came  out,  and  kind  of  looked 
to  see  where  he  was.  He  was  at  my  left." 
Further  on  he  says:  "I  shoved  Brown 
back  that  way,  and,  as  T  looked  around 
again,  Williaina  had  his  gun  do'vn  on  me, 
— throwed  his  gun  down  on  me, — and 
shot.  Just  before  he  shot,  as  he  was 
about  to  shoot,  I  turned  and  Jumped  side- 
ways, and  started  to  get  my  gun  ont,  and 
be  shot."  And  again  be  says:  "I  felt  the 
shot  strike  ray  arm, — felt  my  arm  kind  of 
drop,- and  I  was  getting  my  gun  out  at 
tbe  same  time.  I  got  my  gun  out  Just  as 
quick  as  I  could,  and  turned,  and  shot 
at  him."  Now,  there  is  nothing  in  these 
statements — and  there  was  no  different 
testimony — that  Is  not  entirely  consistent 
with  the  testimony  of  Dr.  Hayden.  There 
WHS  nothing  in  Hayden's  testimony  which 
could  have  prevented  the  Jury  from  believ- 
ing the  story  of  tbe  appellant,  or  which 
could  have  influenced  them  in  any  man- 
ner, when  weighing  appellant's  testi- 
mony. I  am  satistied,  therefore,  that  the 
testimony  objected  to  could  have  bad  no 
Influence  upon  the  conclusion  of  the  jury. 

Gahodttk,  J.  I  dissent.  While  the  au- 
thorities cited  by  Mr.  Justice  De  Havbn 
beyond  question  determine  that  the  testi- 
mony of  Dr.  Hayden  was  incompetent, 
still  I  am  unable  to  see  how  the  defendant 
was  prejudiced  thereby.  The  theory  ot 
the  prosecution  at  tbe  trial  waa  that  the 
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defendant  had  his  back  turned  towards 
the  deceased  at  tbe  time  he  received  the 
wound  in  tlie  arm.  The  theoi7  of  the  de- 
fense was  that  the  defendant  was  stand- 
ing with  his  side  to  the  deceased,  and  bis 
left  arm  raised  to  a  certain  angle  at  the 
time  he  received  the  wonnd.  The  doctor, 
as  an  expert,  testified  that  the  defendant 
coald  have  buen  iu  either  one  of  thOKe  two 
positions  at  the  time  he  received  tbe 
wound;  consequently,  I  do  not  perceive 
bow  tbe  defendant  was  prejudiced  by  the 
admission  of  tbe  Testimony. 


93  Cal.  48S 

City  and  Countt  op  San  Franctsco  t. 
Pennib.    (No.  12,923.) 

{Supreme  Court  of  Calif omta.    Feb.  28, 1893.) 

Assessment  Book  — Contbnts  — Sufpiciesot  of 
Bntkt  —  Regokd  —  Administb  ATOK  —  Liability 
FOR  Taxes. 

1.  Pol.  Code,  8  8650,  provides  that  "the  as- 
sessor must  prepare  an  assessment  book,  witb 
appropriate  headings,  *  •  *  In  which  must 
be  listed  all  property  within  the  county,  and  in 
which  must  be  specified,  in  separate  columns, 
under  the  appropriate  head,  "among  other  things, 
"all  personal  property,  snowing  the  number, 
kind,  amount,  and  quality;  but  a  failure  to  enu- 
merate in  detail  such  personal  property  does  not 
invalidate  the  assessment. "  Held,  that  tbe  word 
"enumerate"  applied  to  each  of  the  speciflcations 
previously  named,  and  that  the  legislature  in- 
tended that  no  assessment  should  be  invalidated 
because  the  number,  kind,  amount,  or  quality  of 
the  personal  property  was  not  spec! lied. 

2.  An  entry  in  an  assessment  book  as  follows: 
"C,  administrator  of  the  estate  of  8.,  deceased, 
per.  prop.,  as  per  inventory  on  file  in  the  supe- 
rior court,  dep't  No.  9,  "—with  the  valuation  of 
the  property,  and  the  amount  of  taxes  thereon,  is 
a  sufficiently  definite  description  of  the  property 
assessed ;  Pol.  Code,  S  S643,  providing  that  the 
undistributed  property  of  decedents  may  be  as- 
sessed to  administrators,  etc.,  and  section  S6S9 
providingthat,  "whereapersonis assessed  •  *  • 
as  an  administrator,  his  representative  designa- 
tion must  be  added  to  his  name. 

8.  In  a  suit  to  enforce  the  collection  of  such 
taxes,  the  court  found  that  there  was  no  inven- 
tory on  file  in  the  superior  court  on  the  first 
Monday  of  March  of  the  year  such  assessment 
was  made,  but  did  not  find  that  it  was  not  on  file 
on  a  subsequent  day,  nor  was  this  alleged  by  the 
answer.  Held,  that  the  record  did  not  show 
that  the  inventory  was  not  on  file  when  the  as- 
sessment was  made,  as,  under  Pol.  Code,  $  36ii8, 
Pfoviding  that  an  "assessor  must,  between  the 
first  Mondays  of  March  and  July  in  each  year, 
ascertain  •  •  •  all  property  in  his  county 
subject  to  taxation,  •  •  *  and  must  assess 
such  property  to  the  person  by  whom  it  was 
owned  or  claimed,  or  in  whose  possession  or  con- 
trol it  was,  at  12  m.  of  the  first  Monday  of  March 
next  preceding,  "  the  assessor  had  until  the  first 
Monday  iu  July  to  make  the  assessment. 

4.  The  liability  of  an  administrator  for  the 
taxes  on  his  decedent's  estate  is  official,  and  not 
personal,  and,  on  his  discharge,  such  liability 
is  assumed  by  his  successor. 

In  bank.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco :  T.  K. 
Wilson,  Jud^e. 

Action  by  the  city  and  county  of  San 
Francisco  against  Per.nie,  administrator. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Reversed. 

W.  A.  S.  Nicholson,  (VV.  H.  Itodflsh.ot 
counsel,)  for  appellant.  Garber,  lioalt  & 
Bishop,  ( IV.  H.  Cook  and  Mr.  Wbeeler,  of 
counsel,)  for  respondent. 


Harrison,  J.  Action  to  recover  the 
amount  of  certain  taxes  on  personal  prop- 
erty of  the  estate  of  Cynthia  Hoff  Shllla- 
her,  deceased,  for  the  fiscal  year  ending 
June30,18S6,  originally  commenced  against 
Carroll  Cook,  as  executor  of  the  last  will 
and  testament  of  said  deceased,  and,  the 
present  defendant  having  succeeded  Cook 
in  the  administration  of  said  estate,  con- 
tinued in  bis  name.  The  complaint  al- 
leges that  tbe  defendant  is  indebted  to  tbe 
plaintiff  in  certain  amounts,  specifying 
them,  for  taxes,  "which  said  taxes  were 
duly  assessed  and  levied  upon  personal 
property  in  the  possession  or  under  the 
control  of  said  defendant,  as  special  ad- 
ministrator aforesaid,  heretofore  men- 
tioned herein,  to-wit.  personal  property, 
as  per  Inventory  on  tile  in  superior  court, 
department  No.  9, — personal  property, 
910U,0U0,  for  the  fiscal  year  ending  June  30, 
1HS6,— all  of  which  said  property  was  in 
tbe  possession  of  or  under  the  control  of 
said  Carroll  Cook,  as  such  special  adminis- 
trator of  said  estate,  at  12  o'clock  m.  on 
the  first  Monday  In  March,  1885."  The 
complaint  was  not  demurred  to,  but  in 
his  answer  the  defendant  denies  any  in- 
debtedness for  taxes,  and  denies  that  any 
taxes  had  been  at  all  levied  or  assessed 
upon  personal  property  In  tbe  possession 
or  under  the  control  of  said  special  admin- 
istrator for  the  fiscal  year  ending  June  30, 
1S86,  and  alleges  affirmatively  "that  there 
was  an  attempt  made  by  plaintiff  to  as- 
sess the  personal  property  belonging  to 
said  estate  for  taxes  for  the  fiscal  year 
ending  June  30,  1886,  and  that  said  at- 
tempted assessment  was  in  the  words  and 
figures  asfollows,  to-wit :  '  Personal  prop- 
erty, as  per  inventory  on  file  in  superior 
court,  department  No.  9, — personal  prop- 
erty, $100,000.'— as  set  forth  In  the  com- 
plaint on  file  herein:"  and  denies  that 
there  was  any  inventory  on  file  in  said  su- 
perior court.  In  the  matter  of  said  estate, 
on  the  first  Monday  in  March,  1885  .\t 
the  trial  counsel  lor  the  plaintiff  read  from 
the  complaint  the  foregoing  averment  of 
the  assessment,  which  was  admitted  by 
the  defendant  to  be  a  correct  copy  of  thf 
assessment,  and  it  was  also  admitted  by 
the  defendant  that  the  amount  claimed  to 
be  due  was  correct.  It  was  also  admitted 
that,  on  the  first  Monday  of  March.  188.5, 
there  was  no  inventory  of  the  estate  on 
file  in  the  superior  court.  No  other  evi- 
dence was  introduced  at  tbe  trial.  The 
court  found  in  accordance  with  the  fore- 
going averments  and  admissions,  and 
made  its  conclusion  of  law  that, from  said 
facts,  tbe  assessment  was  invalid,  and 
plaintiff  not  entitled  to  recover  anything 
thereon.  Judgment  accordingly  was  ren- 
dered for  the  defendant,  from  which,  and 
from  an  order  denying  a  new  trial,  the 
plaintiff  has  appealed. 

The  objection  presented  by  the  respond- 
ent to  the  constitutionality  of  the  act  of 
April  23, 1880,  does  not  arise  in  tbe  case. 
The  sufHciency  of  the  complaint  was  not 
objected  to  by  demurrer,  and  it  is  too  late 
after  trial  and  decision  for  a  defendant  to 
make  objections  to  a  complaint  that 
should  have  been  specially  raised  by  de- 
murrer. While  the  entire  absence  of  aD 
averment  which  Is  essential  to  a  cause  of 
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action  la  at  any  time  nvnllable  to  the  do- 
(enclant,  yet  the  defective  allegation  ot  a 
vause  of  action  ia  cured  by  the  verdict. 
Hent-e  it  is  unnecCBsary  to  consider  the 
power  of  the  leK'slature  to  preHcribe  a  spe- 
cial form  of  complaint  for  tliiti  clasa  of  ac- 
tionti.  Neither  does  the  sutficiency  of  the 
proof  of  authenticity  of  the  aseessment 
arise.  The  averment  ot  the  fact  was  not 
only  not  denied  In  the  answer,  but  the  de- 
fendant set  out,  in  terms,  the  exact  form 
in  which  the  iissessment  bad  been  made, 
and  at  tlie  trial  it  was  admitted  that  the 
averment  In  the  complaint  was  a  correct 
eopy  of  the  assessment.  The  only  ques- 
tion which  was  contested  at  the  trial,  and 
the  only  one  which  it  Is  necessary  to  con- 
Rider  on  thia  appeal,  la  whether  the  de- 
scription of  the  property  assessed,  viz., 
**  Personal  property,  as  per  inventory  on 
file  in  the  superior  court,  department  No. 
9.— personal  property,  flOO.OOO,"— Is  a  suffi- 
cient compliance  with  he  trequlrements  of 
tlie  stntnte  to  form  the  basis  of  an  aasesa- 
nient  for  the  tnsea  sued  for.  Section  36i>0 
uf  the  Political  Code  provides:  "The  as- 
sessor must  prepare  an  assessment  boolc, 
with  appropriate  headings  alphabetically 
arranged,  •  •  •  in  which  must  be 
listed  all  property  within  the  connty,  and 
in  which  must  be  specified  In  separate  col- 
umns, under  the  appropriate  head:  •  •  • 
(4)  All  personal  property,  showing  the 
number, iiind.amnnnt,  and  quality;  but  a 
failure  to  enumeratein  detail  such  personal 
property  does  not  invalidate  the  assess- 
meiit.  •  •  •  (10)  The  cash  value  of  all 
peraonal  property  exclusive  of  money." 
We  are  aslced  by  the  respondent  to  hold 
tliat  the  word  "eunmerate,"  found  in  the 
latterclause  of  subdivision  4,  means  merely 
to  "number,"  and  to  construe  that  subdi- 
vision so  that  it  will  read:  "All  personal 
property,  showintr  the  number,  Itind, 
amount,  and  quality;  bat  a  failare  to 
number  in  detail  such  personal  property 
doea  not  invalidate  the  assessment."  It 
-would  be  giving  too  narrow  a  construc- 
tion to  the  word  "enumerate"  in  this  sec- 
tion to  hold  that  it  means  simply  "num- 
ber." The  word  "number"  had  been  al- 
ready named  as  one  of  the  specifications 
of  the  property  to  be  shown  in  the  assess- 
ment; and  if  it  had  been  the  intention  of 
the  legislature  thatthis  was  theonly  speci- 
fication which  might  be  omitted  without 
Invalidating  the  assessment,  we  think  it 
wonld  have  -been  so  stated  In  explicit 
terms.  The  word  "enumerate"  is  very 
freqnently  used  with  the  meaning  of  "des- 
ignate, "or  "specifically  mention."  Lex- 
icographers give  na  definitions  of  the 
-word,  "to  mention  in  detail,"  or  "reclcon 
vp  singly;"  "to  tell;"  "to  recount;"  "to 
relate."  It  must  be  held  that  this  word 
applies  to  each  of  the  speciticutions  previ- 
ously named  in  the  clause,  and  that  the 
legiHlature  Intended  that  the  assessment 
should  not  be  invalidated  if  neither  the 
nnmber,  lilnd,  amount,  or  quality  of  the 
personal  property  should  be  speciflcaily 
mentioned.  This  construction  is  sup- 
ported by  the  provisions  of  section  3S85  of 
tlie  Political  Code,  which  provides  that 
"no  aasesaroent  or  act  relating  to  assesa- 
ment  or  collection  of  taxes  is  illegal  on  ac- 
count uf  informality."    This  section   waa 
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under  conatruction  by  thla  court  In  San 
Franciaco  v.  Flood,  64  Cal. 504,  2  Pac.  Rep. 
'M4,  in  which  the  only  description  of  the 
property  assessed  was  "mining  stock." 
That  term  did  not  show  either  the  num- 
ber, amount,  or  quality,— only  Its  kind, — 
but  the  court  held  that  it  was  sufticient. 
The  court  must  have  determined  that  it 
was  not  essential  to  enumerate  the  prop- 
erty in  detail,  1.  e.,  to  apccify  with  precis- 
ion ita  amount,  quality,  or  number.  This 
construction  of  the  statute  In  sustaining 
the  assessment  is  also  supported  by  the 
authority  of  People  v.  Sneatb,  28  Cal.  612. 
It  is  true  that  the  statute  under  which 
the  assessment  Sn  that  case  was  made  did 
not  contain  the  provisions  that  are  con- 
tained in  section  3650  of  the  Political  Code; 
but,  if  we  give  to  that  section  of  the 
Political  Code  theconstruction  above  men- 
tioned, and  which  appears  to  have  been 
given  to  it  in  San  Francisco  v.  Flood,  It 
gives  to  the  section  a  reading  slmilur  to 
that  of  the  statute  nnder  which  the  as- 
aessment  in  People  v.  Sneath  was  made. 
It  is  not  necessary  that  the  assessment 
should  contain  a  apeciflc  and  exact  de- 
scription of  the  property  assessed,  as 
would  be  necessary  in  an  action  to  recover 
the  Same  property.  The  object  of  requir- 
ing any  description  of  the  property  is  that 
the  tax-payer  may  know  for  what  prop- 
erty he  is  assessed ;  and  whatever  la  suffi- 
cient to  Identify  that  property  with  rea- 
sonable certainty  ia  a  sufficient  compli- 
ance with  the  statute.  As  was  said  in 
Ban  Francisco  v.  Flood,  supra:  "If  the  de- 
scription of  the  property  assesspd  in  the 
aseessment  la  certain  enough  to  inform 
the  tax-payer  for  what  be  is  to  be  taxed. 
It  is  aufflcientiy  certain."  The  description 
in  that  case  was  "mining  stock;"  but,  in 
view  ot  the  fact  that  there  are  many 
apeciea  of  mining  stock,  it  can  hardly  bb 
said  that  that  term  gave  any  greater  de- 
acriptlon  of  the  property  assessed  than 
the  one  in  the  case  under  consideration. 
People  v.  Insurance  Co.,  29  Cal.  549;  Peo- 
ple V.  McCrt-ery,  34  Cal.  441;  Monroe  v. 
Town  of  New  Canaan,  13  Conn.3U9;  Lewis 
V.  Town  of  Eastford,  44  Conn.  477;  Town 
of  Hartford  v.  Cliampion,  54  Conn.  436,  7 
Atl.  Rep.  721.  In  the  case  last  cited  the  de- 
scription of  the  propprty  in  the  assessment 
was,  "All  taxable  property  not  speciflcaily 
mentioned,  $25,000,"  and  the  asaeaament 
was  upheld. 

For  the  purpose  of  determining  whether 
this  deacription  waa  aufticient  to  identify 
the  property,  and  to  give  sufficient  infor- 
mation to  the  tax-payer  of  the  property 
for  which  be  was  assessed,  the  court  waa 
at  liberty  to  examine  the  aurroundings 
connected  with  the  aaaeasment.  Mrs. 
Shillaber  died  February  18, 1885,  and  the 
original  defendant  waa  appointed  special 
adiuinistrator  for  her  estate  February  25, 
18S5.  The  nssessraent  is  of  the  property 
belonging  to  her  estate  on  the  first  Mon- 
day of  March  ot  that  year.  Section  3642 
of  the  Political  Code  provides  that  "the 
undistributed  property  ot  deceased  per- 
sona may  be  assessed  to  the  heirs,  guard- 
ians, execntora,  or  administrators;"  and 
section  3639  provides  that,"  when  a  person 
la  assessed  as  *  •  *  administrator,  his 
representative  designation  must  be  added 
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to  Ma  name,  and  tbn  nesessment  entered 
on  a  separate  line  from  hia  Individual  as- 
eeasment."  The  assussment  In  ttie  pres- 
ent case  was  made  to  Carroll  Cuok,  as  the 
administrator  of  Mrs.  SbiUaber's  estate. 
Whether  be  was  special  administrator  or 
general  administrator  was  Immaterial. 
It  was  an  assessment  to  him  ot  only  the 
property  oT  the  decedent  whose  estate  he 
represented,  and  not  ot  any  of  his  Individ- 
nal  property.  This  fact  n1  itself  eliminat- 
ed all  uncertainty  as  to  whose  property 
was  intended  by  the  assessment.  The 
"description  <}f  the  personal"  property  as- 
sessed to  him  as  ber  representative  was 
also  made  still  more  definite  by  adding 
the  words,  "As  per  inventory  on  file  in  the 
superior  court,  department  No.  9."  As. 
Burning  that  there  was  an  inventory  of  the 
personal  property  ot  the  estate  of  Mrs. 
Shillaber  on  file  In  the  superior  court,  de- 
partment No.  9,  at  the  time  the  assess- 
ment was  made,  the  administrator  would 
thus  be  fully  Informed  of  the  property  for 
which  the  estate  was  to  be  taxed.  That 
Inventory  must  have  been  prepared  by 
himself,  and  its  contents  were, consequent- 
ly, within  his  knowledge.  It  is  not  essen- 
tial that  the  assessment  book  sbull  in  It- 
self contain  a  complete  description  of  the 
personal  property  to  be  assessed.  It  is 
sufficient  if  It  clearly  refer  to  any  public 
record  or  document  In  which  the  details 
of  the  description  muy  be  found.  The  us- 
ual manner  in  which  mortgages  are  as- 
sessed is  by  a  reference  to  the  volume  and 
page  in  which  they  are  recorded  in  the 
office  of  the  county  recorder.  The  record 
does  not  disclose  wiiether  the  administra- 
tor furnished  this  description  to  the  as- 
sessor, or  whether  it  was  prepared  by  the 
assessor  himself.  It  would  appear  from 
the  plaintiff's  speciflcations  of  error  that 
the  administrator  did  not  give  it,  and 
that  it  was  made  by  the  assessor.  The 
assignments  of  error  are,  however,  merely 
the  statements  of  the  party,  and  not  a 

Sortion  of  the  record  of  the  proceedings 
eforu  the  court,  and  we  cannot  look  to 
them  for  the  facts  in  the  case.  The  suffi- 
ciency ot  the  description,  however,  would 
not  bo  affected  by  either  of  tliese  condi- 
tions. If  a  description  was  absolutely  un- 
certain, or  If  it  were  such  that  it  did  not 
give  any  information  of  the  property  as- 
sessed, it  could  not  be  sustained  merely 
upon  the  ground  that  the  assessor  has 
made  as  good  a  one  as  he  was  able ;  while, 
on  the  other  hand,  if  the  de.scrlption  was 
merely  defective  in  detail,  but  sufficiently 
explicit  as  not  to  mislead  the  tax-payer, 
he  ought  not  to  be  heard  to  cumplain. 
As  was  also  said  in  San  Francisco  v. 
Flood,  supra:  "If  the  description  was 
taken  from  a  list  furnished  by  the  defend- 
ant, or  some  one  on  his  behalf,  and  by  his 
authority,  he  uught  not  to  be  heard  to 
complain  of  the  insufficiency  of  the  descrip- 
tion. If  made  by  the  assessor  without 
the  aid  of  such  list,  the  assessor  has  given 
a  description  as  certain  as  could  be  rea- 
sonably required  of  him,  and,  under  such 
circumstances,  the  defendant's  objection 
totheuHsessment  should  not  be  regarded." 
It  Is  further  contended  by  the  respond- 
ent that  there  was  no  Inventory  of  the 
estate  of  Mrs.  ShlUaber  on  file  In  the  supe- 


rior court,  and  that,  consequently,  tbe  ref- 
erence to  it  in  the  assessment  was  false, 
and  must  be  disregarded  in  determining 
tbe  sufficiency  ot  tbe  description.  It  does 
not,bowever,  appear  from  the  record  thut 
there  was  no  inventory  ot  her  estate  oa 
file  at  the  time  the  assessment  was  made. 
It  Is  found  by  the  court.  In  accordance 
wltb  the  averment  in  tbe  answer,  that 
"there  was  no  Inventory  of  the  personal 
or  real  property  of  said  estate  ot  Cynthia 
Holt  Shillaber  on  file  in  tbe  superior  court 
ot  San  Francisco,  or  any  county,  or  city 
and  county,  on  said  day  of  March,  1885.** 
Tbe  assessment,  however,  does  not  pur- 
port to  state  that  It  Is  of  property  of 
which  there  was  an  Inventory  on  Ble  on 
the  first  Monday  ot  March.  It  was  not 
essential  to  its  sufficiency  that  the  Inven- 
tory should  have  been  on  file  on  that  day. 
The  assessor  la  not  required  to  make  his 
assessment  on  that  day.  Sectlun  3628  ut 
the  Political  Code  provides  that  "the  as- 
sessor must,  between  the  first  Mondays 
of  March  and  July  In  each  year,  ascertain 
♦  •  •  all  property  in  his  county  subject 
to  taxation,  •  •  •  and  mast  assesM 
such  property  to  the  persons  by  whom  ic 
was  owned  or  claimed,  or  In  whose  pos- 
session or  control  it  was,  at  12  o'clock  m. 
ot  tbe  first  Monday  of  March  next  preced- 
ing;" HUd  section  36.52  of  the  same  Code 
provides  that  he  mustcomplete  his  assess- 
ment book  on  or  before  the  first  Monday 
in  July  In  each  year.  In  the  city  and 
county  of  San  Francisco  the  assessor  must 
complete  the  assessment  ot  personal  prop- 
erty on  or  before  tbe  first  Monday  ot  June 
in  each  year.  St.  1874,  p.  477.  The  value 
ot  the  property  is  to  be  affixed  as  of  the 
first  Monday  ot  March,  but  a  subsequent 
ascertainment  by  the  assessor  that  such 
property  was,  on  that  day,  uader  the  con- 
trol of  theindlvldual  assessed,  is  within  the 
provisions  of  the  statute,  and  In  the  pres- 
ent case  It  is  not  disputed  that  such  was 
the  tact.  The  complaint  alleges  that  all 
the  property  "  was  in  tbe  potisession  of  or 
under  tbe  control  of  said  Carroll  Cook, 
as  such  special  administrator  of  said 
estate,  at  12  o'clock  m.  on  the  first  Mon- 
day In  March,  1885."  The  answer  does 
not  deny  this  allegation,  but  merely  de- 
nies that  "Cook,  as  such  special  adminis- 
trator, bad  under  his  control  or  in  bis 
possession  at  12  o'clock  m.,  or  at  any 
other  hour,  on  tbe  first  Monday  in  March, 
1SS5,  pei-sonal  property  of.the  value  of 
?100,000."  This  was  merely  a  denial  of 
the  value  ot  the  property,  but  it  was  not 
competent  for  the  court  to  Investigate  its 
value  In  this  proceeding.  That  had  been 
determined  by  tbe  assessor  when  he  fixed 
the  value  to  It  in  the  assessment  book; 
and  if  the  defendant  did  not  make  any  ap- 
plication to  the  board  of  equalization  for 
a  reduction  of  that  valuation,  he  was 
bound  thereby,  and  could  not  questlun 
its  correctness  In  an  action  brought 
against  him  to  recover  the  tax.  It  muy  be 
assumed,  in  this  case,  that  tbe  assessor 
made  the  assessment  at  any  time  after  the 
first  Monday  of  March,  and  before  the 
first  Monday  ot  June;  and  we  are  not  at 
liberty  to  assume  that,  at  the  time  it  was 
made,  there  was  not  on  file  In  the  superior 
court  an  inventory  of  tbe  personal  prop* 
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erty  belonging  to  the  estate  of  Mrs.  Shil- 
laber.  It  Is  neither  allegeil  In  the  answer, 
Dfir  fonnd  by  the  court,  that  the  inven- 
lury  Mras  not  «in  file  at  some  time  prior 
to  the  ilrst  Monday  o(  June;  anil  the 
jdenlal  in  the  answer  "  that  there  was  any 
inventory  on  Hie  In  said  superior  conrt, 
or  any  court,  In  the  matter  of  said  estate, 
at  12  o'clork  M.  on  the  first  Monday  In 
March,  1885,  orat  any  hour  on  said  date," 
is  eqalralent  to  an  admission  that  it  was 
on  flie  at  any  subsequent  day.  The  flud- 
Ing  of  the  court  "that  said  tax  was  as 
M«8ed  as  of  the  date  of  12  m.  on  the  first 
Monday  of  March,  1885,"  was  not  within 
any  Issue  presented  to  It  for  trial,  and  may 
be  disregarded.  It  may  be  observed, how- 
ever, that  it  is  the  property  which  Is  by 
law  assessed,  and  not  the  tax.  The  tax 
Is  levied  upon  the  property  after  the  as- 
Meesnien  t  has  been  made.  Even  if  we  con- 
sider that  the  court  intended  by  this  to 
find  that  the  property  was  assessefi  as  of 
the  date  of  the  first  Monday  of  March, 
If^iB,  it  ts  not  a  finding  of  the  date  when 
the  assessment  was  actually  made.  If, 
bowever,  by  these  words  is  meant  that 
tbe  value  placed  upon  the  property  was 
that  which  it  bore  on  the  first  Monday  of 
March,  it  is  only  a  finding  of  what  tbelaw 
'WODld  have  implied,  nnd  was  not  a  fnct 
in  the  case.  The  statement  In  the  findings 
that  there  was  an  "attempted"  assess- 
ment for  personal  property  taxes  may  be 
disregarded.  Tbe  fact  which  was  found  by 
tbe  court  is  that  there  was  made  and  en- 
tered on  the  ttssessment  hook  of  the  city 
and  county  of  San  Francisco  the  follow- 
ing words  and  figures. to- wit:  "Cook, Car- 
roll, administrator  of  the  estate  of  Cyn- 
tbla  Uolf  Sbillaber,  deceased,  per.  prop., 
as  per  inventory  on  file,  superior  court, 
dep't  9,"  with  the  valuation  of  said  prop- 
erty and  the  amount  of  taxes  thereon. 
This  was  a  finding  of  a  snSicIent  assess- 
ment; and  upon  the  finding  that  such  an 
assessment  had  been  made,  with  the  ad- 
mission of  the  defendant  that  the  amount 
of  the  taxes  levied  thereon  was  correct, 
the  court  should  have  rendered  Judgment 
for  the  plaintiff. 

The  objection  that  the  action  should 
have  been  brought  against  Cook  as  spe- 
cial administrator,  and  not  as  executor,  is 
untenable.  The  cause  uf  action  Is  for 
taxes  due  from  the  estate  of  Mrs  ShlUa- 
ber,  (Pol.  Code,  §  8642,)  and  is  properly 
brought  against  the  custodian  of  that 
estate.  No  order  or  decree  for  the  distri- 
bution of  the  property  can  be  made  until 
they  have  been  paid.  Vol.  Code  J  8752. 
The  liability  of  the  administrator  therefore 
is  official,  and  not  personal,  and,  upon  his 
resignation  or  discharge,  such  liability  Is 
assumed  by  his  successor  in  the  same 
manner  as  is  any  other  obligation  of  the 
estate.  We  do  not  mean  to  he  understood 
as  holding  that  a  defendant  in  a  suit 
against  him  to  collect  a  tax  cannot  show 
any  facts  that  will  defeat  the  regularity 
or  sufficiency  of  the  assessment.  Our  de- 
cision is  based  upon  tbe  proposition  that 
tbe  plaintiff,  upon  showing  from  the  as- 
sessment book  an  assessment  which,  on 
Its  face,  purports  to  be  sufficient,  has,  In 
the  absence  of  any  evidence  to  controvert 
it,  eatabiisbed  its  right  to  recover.    If  the 


defendant  would  overcome  the  effect  of 
this  evidence,  it  was  incumbent  upon  him, 
as  an  affirmative  proposition,  to  intro- 
duce evidence  therefor.  No  such  evidence 
having  been  introduced  by  him,  the  court 
should  have  rendered  its  judgment  in  fa- 
vor of  the  plalntlH.  The  Judgment  and 
order  of  the  court  below  are  reversed,  and 
that  court  is  directed,  upon  the  facts  here- 
tofore found  by  It,  to  enter  Judgment  In 
favor  of  the  plaintiff,  as  prayed  In  the 
complaint. 

We  concur:  Suabfstki.n,  J. ;  Dk  Haven, 
J. ;  McFakland,  J, ;  Uakol'ttg,  J.;   Pat- 

EUBO.N,  J. 

03  Cal.  500 

Whbi^an  t.  Boyi>  e*  a/.    (No.  18,716.) 
(Supreme  Court  of  CcMfornia.    Feb.  26, 1893.) 
Dedication  or  Hiohwat— Evidemcb. 
Tlie  fact  that  oa  the  "Engineer's  Map, " 
and  on  "Humphrey's  Map  of  the  City  and  County 
of  San  Francisco, "  a  certain  street  Is  laid  down 
as  a"pnblio  street,  "is  not  conclusive  of  the  char- 
acter of  such  street;  it  being  determinable  from 
proof  as  to  whether  such  street  was  offered   for 
dedication  as  *  "public  street,"  and  accepted  by 
user  or  otherwise  as  such. 

ComnilHsIoners'  decision.  Department  2. 
Appeal  from  superior  court, city  and  coun- 
ty of  »an  Francisco;  William  T.  Wal- 
LAOK.  Judge. 

Action  by  John  A.  Whelan  against  Al- 
exander Boyd  and  others.  Judgment  for 
defendants.    Plaintiff  appeals.    Reversed. 

Hutchinson  <ft  Campbell,  tor  appellant. 
PIHsbury,  Blandiug  &  Bnyae,  for  respond- 
ents. 

FooTB,  C.  This  action  was  to  enjoin 
the  excavation  of  what  is  claimed  to  be  a 
private  street  or  alley-way.  The  only 
cjuestlon  at  issue  seems  to  be  whether  the 
land  involved  was  or  was  not  a  public 
street.  Findings  were  waived.  The  court 
below  held,  in  effect,  that  it  was  conclu- 
sively proved  to  be  a  public  street,  be- 
cause It  was  laid  down  as  such  upon 
what  is  called  the  "Ens;ineer's  Map"  and 
"Humphrey's  Map  of  the  City  and  County 
of  San  Francisco,"  and  on  that  acconnt 
would  not  allow  the  plaintiff  to  introduce 
proffered  testimony  upon  tbe  point  that 
there  had  been  no  dedication  by  the  own- 
er of  the  land  to  the  public  use,  and  no 
user  thereof  by  the  public  as  a  street. 
The  land  here  involved  came  direct  to  the 
original  owner  under  an  alcalde  grant, 
and  as  private  property.  His  grantee 
through  mesne  conveyances  chose  to  make 
the  land  now  in  controversy  a  way  for 
tbe  common  benefit  of  curtain  owners  of 
lots  who  had  purchased  the  same  from 
him.  Whether  It  also  became  a  public 
street  did  not  depend  upon  tbe  fact  alone 
that  the  land  appears  on  these  maps  as  a 
public  street,  but  whether  the  proof 
showed  that  it  had  been  offered  for  dedi- 
cation, and  accepted  as  such  by  user  or 
otherwise.  Upon  these  points  tbe  evi- 
dence offered  was  admissible,  and  it  was 
prejudicial  error  to  exclude  It.  The  Judg- 
ment and  order  should  be  reversed,  and 
we  BO  advise. 

We  concur :  Templb,  C.  ;  Fitzoebald,  C. 
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Feb  Curiam.  For  tbe  reasons  given  In 
the  foregoing  opinion  tbe  Judgmeat  and 
order  are  reverHed. 


Byrniss  et  at.  v.  Moorr.    {No.  13,861.) 
^Supreme  Court  of  California.    Fab.  16, 1893.) 

CommiBsloners' decision.  Department  1. 
Appeal  from  superior  court,  Lalie  county ; 
R.  J.  Hudson,  Judge. 

Action  ijy  Joiin  W.  Byrnes,  J.  B.  Robin- 
son, and  Charles  Stubbs  against  Gawn 
Moore  to  rcc'over  tbe  posfteBsion  of  per- 
sonal property.  From  a  Judgment  for  de- 
fendant, nnd  from  an  order  denying  a  new 
trial,  plaintiffs  appeal.    Reversed. 

S.  W.  Crump  and  Ira  C.  Jenks,  for  ap- 
pellants.    T.  B.  Bvnd,  for  respondent. 

FooTE,  C.  This  action  of  claim  and  de- 
livery was  brought  against  a  sheriff,  who 
bad  levied  upon  certain  personal  proper- 
ty under  a  writ  of  attachment,  at  the  suit 
of  certain  parties  who  were  the  creditors 
of  the  seller  of  the  proi>erty  to  tbe  plain- 
tiffs. Tbe  court  below  granted  a  nonsuit, 
apparently  upon  the  ground  that  the 
debtor  of  tbe  attachment  creditors  had 
not  made  a  sale  of  the  property  to  the 
plaintiHs  which  would  satiHfy  the  provis- 
ions of  section  3340  of  the  Civil  Code,  be- 
cause the  transferor  the  property  was  not 
accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued 
change  of  possession.  Every  case  of  the 
kind  here  Involved  has  its  own  peculiar 
features,  and  must  be  determined  un  the 
particular  facts  which  surround  the  given 
transaction  or  transfer.  Carefully  exam- 
ining all  the  evidence  in  this  ease,  we  are 
of  opinion  that  it  was  of  such  a  character 
as  not  to  render  it  clear,  as  matter  of  law, 
that  no  evidence  existed  tending  to  show 
a  transfer  which  would  be  good  under  the 
statute.  Therefore,  as  it  seems  to  us,  the 
question  was  one  of  fact,  which  should 
have  been  permitted  to  go  to  the  jury 
for  determination.  We  therefore  advise 
that  the  iudgment  and  order  denying  a 
new  trial  be  reversed. 

I  concur.    Vanclief,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  is  reversed. 


HoDsoif  V.  Goodalb. 
(Supreme  Court  of  Oregon.    Feb.  29,  1892.) 
Trover— EviDENCB  or  Ownership— Damaobs. 

1.  In  trover  for  logs,  parol  evidence  of  plain- 
tifPs  ownership  and  poRscsaion  of  the  land  from 
which  they  wore  talten  is  competent  as  a  basis  of 
his  ownersliip  of  the  Iors. 

2.  In  trover  for  certain  logs,  it  appeared  tlint 
thelogswerecutandbankod  for  pliiintiff  by  11., 
under  a  contraet  by  which  plaintiff  furnished  the 
timber  nnil  all  the  expense  of  cutting  and  bank- 
ing; that,  after  the  logs  were  in  the  river,  H. 
had  the  privilege  of  buying  the  logs  it  he  wished 
to.  After  II.  had  put  tliem  in  tlie  river,  and  com- 
menced to  run  them,  he  notified  plaintiff  that  he 
<-ouId  not  buy  tliem.  Wliile  tlio  logs  were  yet  in 
tlie  "jam,"  with  many  other  logs  with  different 
bniniis,  and  before  plaintiff  could  recover  posses- 
sion, defendant  converted  them,  claiming  title 
by  purchase  from  H.  Held,  that  evidence  of  the 
number  of  logs  witli  the  brands  put  into  the  river 


by  H.  nras  competent  to  show  the  nnmber  of  logs 
plaintiff  had  in  the  "jam"  talcen  by  defendant 

8.  It  was  proper  for  plaintiff  to  testify  that 
he  paid  all  the  expense  of  "running  the  camp" 
and  putting  the  logs  into  the  river. 

4.  A  witness,  after  having  testified  thathehad 
run  logs  on  the  river  tor  seven  years;  that  he 
was  H.  's  foreman  iu  running  ttie  logs  in  ques- 
tion, with  others,  to  the  "}am, "  and  afterwards 
had  taken  all  the  logs  further  down  the  river  for 
defendant, — was  asked  by  plaintiff  to  state,  "from 
what  he  saw  in  bis  trips  down  the  river,"  the 
nnmber  of  logs  taken  by  defendant,  with  plain- 
tiff's brand.  Held,  that  the  question  was 
proper. 

5.  In  trover  for  logs  converted  while  in  a 
river  some  distance  from  a  market,  tbe  measure 
of  plaintiff's  damage  is  the  value  at  the  nearest 
convenient  market,  less  the  cost  of  moving  them. 

Appeal  from  circuit  court,  Lane  county; 
Mahti.v  L.  Pipes,  Judge. 

Action  in  trover  for  a  quantity  of  logs 
by  Gideon  F.  Uodson  against  J.  C.  Good- 
ale.  Plaintiff  bad  judgment,  and  defend- 
ant appeals.    Affirmed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  Strauan,  C.  J.: 

The  complaint  alleges,  in  substance, 
that  the  plaintiff  was,  on  the  14th  day  ol 
March,  1890,  the  owner  and  In  the  posses- 
sion In  Lane  county,  Or.,  of  1.300,000  feet 
of  good  merchantable  saw-lorvs,  branded 
as  follows,  to-wit,  about  700.000  feet  with 
the  figure  7,  and  about  600.000  feet  with  the 
figure  2,  and  that  said  logs  were  of  the 
value  of  $4.50  per  thousand  feet,  and  of 
the  aggregnte  value  of  $.5,850;  that  on 
said  14th  day  of  March,  1890,  defendant 
wrongfully  and  unlawfully,  and  without 
plaintiff's  consent,  took  said  logs  into  his 
possession  in  said  Lane  county,  and  con- 
verted the  same  to  his  own  use,  to 
plaintiff's  damage  In  tbe  sum  off5,8!>0; 
that  on  the  20tb  day  of  March,  1890, 
plaintiff  demanded  possession  of  said  logs 
from  the  defendant;  that  defendant 
claimed  to  be  the  owner  thereof,  and 
failed,  neglected,  and  refused  to  deliverthe 
same,  or  any  part  thereof,  to  plaintiff, 
and  still  withholds  the  same  from  the 
plaintiff,  to  his  damage  In  the  sam  of 
$5,850,  with  interest  at  the  rate  of  8  per 
cent,  per  annum  since  the  14th  day  of 
March,  1890.  The  answer  denies  each  ma- 
terial allegation  of  the  complaint,  and 
then  alleges  certain  matters  in  the  nature 
of  an  estoppel  in  pais.  The  reply  denied 
the  new  matter  in  the  an.swer.  A  trial 
before  a  .iurv  resulted  in  a  verdict  for  the 
plaintiff  in  the  sum  of  ,$2,080.  on  which 
.iudgment  was  duly  entered,  from  which 
this  appeal  was  taken.  Thirty-four  as- 
signments of  error  are  made  in  the  notice 
of  appeal,  but  only  such  as  are  necessnr\- 
to  a  proper  disposition  of  the  cause  will 
be  noticed  in  the  opinion. 

W.  W.  Thayer,  A.  E.  Gallaqhcr.  m\<{ 
Geo,  B.  Dorris,  for  appellant.  L.  Dilvct 
and  Geo.  A.  Dorris,  for  respondent. 

Strahan,  C.  J.,  (after  statinq  the  facts.) 
An  objection  was  made  in  the  court  he- 
low,  and  argued  hei-e,  upon  an  exception 
to  the  competencv  of  the  evidence  oitered 
on  the  part  of  the  pl.aintiff  to  prove  title 
to  the  logs  in  controyei-sv.  The  evidence 
on  the  part  of  the  plaintiff  on  this  subject 
was  to  the  effect  that  plaintiff  nnd  one 
Harrill  made  a  contract  by  the  terms  of 
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which  plalDtlB  was  to  fnrnlBh  the  timber, 
provision  the  camp,  pay  the  bands  and 
other  expenses,  and  Harrlll  was  to  super- 
Intend  ttae  cnttlDg  ot  the  logs  and  putting 
them  Into  the  river,  and  was  to  have  the 
privilege  of  purchasing  them  from  the 
plaintiff  for  50  cents  per  thousand  feet, 
and  Harrill  was  to  reimburse  the  plaintiff 
for  all  sums  so  expended,  with  10  per  cent, 
interest  thereon.  By  the  terms  of  the  con- 
tract, the  logs  were  to  be  and  remain  the 
property  of  the  plaintiff,  and  to  be  in  his 
poBHPRslon  and  under  his  control,  until  Har- 
rill should  buy  and  pay  for  them,  which 
he  nilKbt  do  at  any  time  before  the  close 
of  the  season  for  running  logs.  The  evi- 
dence further  tended  to  prove  that  all  the 
logs  ill  controversy  were  branded  7  and  2, 
and  were  cut,  under  this  contract,  partly 
on  the  plaintiff's  land,  and  partly  on  the 
land  of  E.  Banty,  from  timber  purchased 
of  him  by  plaintiff;  that  the  logs  were  cut 
by  and  under  the  direction  of  Harrlll  and 
one  Striker,  who  was  his  partner  in  the 
logging  business,  and  who  became  a  part- 
ner with  Harr'll  In  this  contract,  after  the 
making  of  the  same;  that  plaintiff  fur- 
nished all  the  timber  and  paid  all  the  ex- 
penses for  running  the  camp,  cutting  and 
putting  in  the  logs,  etc. ;  that  on  the  4th 
day  of  February,  1890,  all  the  7  and  2  logs, 
but  a  few  which  were  in  the  Mohawk 
river,  and  within  one  and  a  half  miles,  at 
the  turtheHt,  from  plaintiff's  land,  were  in 
the  riTer,  or  banked  on  plaintiff's  land, 
and  all  of  them  were  in  his  possession 
and  owned  by  him :  that  there  were  about 
6,000,000  feet  of  otherlogsin  the  river;  that 
plaintiff's  logs  were  put  in  the  river  and 
were  behind  all  the  other  logs;  that  there 
were  14  different  brands  ot  logs  in  the 
river,  owned  by  other  parties;  that  all 
the  brands  had  been  put  In  indiscriminate- 
ly, and  mixed  and  commingled,  by  com- 
mon consent  ot  the  parties  who  owned 
them  ;  that  about  one-half  of  the  logs  in 
the  river  had  been  run  by  Harrill  and 
Striker  to  or  near  the  mouth  of  the  Mo- 
hawk river,  and  that  they  were  engaged 
on  those  branded  2  and  7,  and  running 
them,  with  all  the  other  logs  in  the  river, 
when,  on  the  4th  of  February,  1890,  high 
water  carried  a  great  many  of  the  lower 
logs  outof  the  Mohawk;  that  on  that  day, 
and  before  the  plaintiff's  logH  had  been 
moved  by  the  high  water,  Harrill  and 
Striker  went  tothe  plaintiff,  and  informed 
him  that,  owlugto  their  loss  at  the  mouth 
of  the  river,  they  would  be  unabln  to  pur- 
chase the  7'b  and  2*b  under  their  contract, 
and  that  they  would  do  no  more  work  on 
that  river,  and  advised  the  plaintiff  to  take 
steps  to  secure  his  logs  against  the  high 
water,  which  plaintiff  did  at  once  attempt 
to  do,  but  on  that  night  they  wei-e  carried 
about  four  miles  down  the  river  with 
other  logs,  where  they  were  lodged  in  a 
jam,  in  which  were  lodged  in  all  about 
4.000,000  feet  of  all  the  different  brands  in 
the  river;  that  the  upper  part  of  the  ]am 
consisted  of  about  400,000  feet,  nearij'  ail 
being  branded  7  and  2;  that  only  a  part 
of  the  7  and  2  brands  got  out  of  the  Mo- 
hawk, and  they  were  In  the  McKenzie  and 
Willamette  rivei-s.  The  evidence  on  the 
part  of  the  plaintiff,  and  given  by  the 
plaintiff  on  his   own   behalf,   tended    to 


prove  that  he  was  the  owner  and  In  pos- 
session of  the  land  on  which  the  logs  were 
cut,  and  he  claimed  to  be  the  owner  ot  the 
logs,  because  he  was  the  owner  of  the 
land,  and  In  possession  thereof,  and  be- 
cause be  had  made  a  contract  with  Har- 
rlll and  Striker  for  cutting  the  logs  on  the 
land,  and  he  had  never  parted  with  their 
posaessioD  until  they  were  taken  by  the 
defendant. 

The  defendant's  exception  Is  that  it  Is 
not  competent  to  prove  title  to  land  b.y 
oral  evidence;  but  the  exception  caunot 
be  sustained,  because  the  inquiry  as  tu 
the  title  to  the  land  Is  onl.v  collateral.  It 
is  not  the  main  fact  in  dispute,  and  it  is 
only  proven  as  a  fact  tending  to  show 
title  In  the  logs  after  they  were  severed 
from  the  realty.  In  this  and  many  other 
similar  cases  arising  constantly  In  prac- 
tice, oral  evidence  of  the  fact,  and  of  pos>- 
sesBion  of  the  realty  from  which  the  chat- 
tel was  severed,  la  received,  and  rarely  oi)- 
jected  to.  Besides  this,  the  evidence  went 
to  the  Jury  without  objection,  and  the  ex- 
ception was  to  the  refusal  of  the  court  to 
withdraw  it.  But  that  does  not  change 
tlie  force  of  the  objection  In  this  case. 
We  place  the  decision  on  the  ground  that 
this  evidence  was  competent  for  the  pur- 
poHC  for  which  it  was  offered.  But  the 
appellant's  counsel  insist  that  plaintiffs 
evidence  did  not  go  far  enough  to  estab- 
lish his  possession.  It  Is  not  perceived 
how  this  contention  can  be  sustained. 
Plaintiff  testified  that  he  was  in  posses- 
sion of  the  land  and  the  logs.  This  pre- 
sented a  question  of  fact  upon  which  the 
jury  was  compelled  to  pass.  The  defend- 
ant might  have  pressed  the  Inquiry  fur- 
ther, and  ascertained  in  what  manner  the 
plaintiff  was  in  possession,— that  is, 
whether  he  was  actually  in  possension  by 
occupying  the  land,  or  whether  it  was 
such  possession  as  the  law  declares  fol- 
lows thelegal  title;  but  this  he  did  notdo, 
and  this  court  Is  unable  to  Indulge  In  any 
conjectures  on  the  subject  in  the  present 
condition  of  the  record  before  us.  There 
was  evidence  on  the  point  which  was 
competent,  and  that  is  sufficient. 

The  plaintiff's  counsel  asked  him,  "How 
many  of  the  figure  7  were  put  into  the 
river?"  to  which  the  defendant  objected; 
but  the  objection  was  not  allowed,  and  an 
exception  was  taken,  and  the  witness 
answered,  "About  836.000  feet."  The 
same  question  was  asked  about  the  2'8, 
with  the  same  objection  and  exception, 
and  the  witness  answered,  "About  700,000 
feet."  There  was  a  dispute  as  to  the 
quantity  of  logs  the  plaintiff  had  In  the 
river,  aud  the  quantity  ot  plaintiff's  logs 
that  came  into  defendant's  possession, 
and  we  think  this  evidence  relevant  and 
competent  on  these  questions.  The  same 
may  be  said  as  to  the  question  asked 
Oscar  Parsons  as  to  the  number  of  logs, 
2'8  and  7*8,  put  in  the  Mohawk  river  when 
the  defendant  took  them.  This  evidence 
was  not  direct,  and  probably  not  satis- 
factory in  itself,  but  it  contained  some 
facts  which  would  necessarily  enter  Into 
the  deliberations  of  the  jury,  and  could 
be  used  by  them.  In  connection  with  the 
other  evidence  In  the  case,  In  computing 
the  plaintiff's  Interest  In  the  jam,  and  the 
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proportion  of  tbe  2*8  and  7*8  taken  by  tbe 
aelendant.  Tbe  plalntlB's  counsel  asked 
blm:  "Did  yon  get  any  money  from  any- 
body to  run  tbe  camp?"  Also  the  fol- 
lowinK:  "Now,  are  there  any  expenses 
tor  putting  In  those  logs  that  have  not 
been  paid  yet  ? "  £acb  of  these  questions 
was  objected  to,  and,  tbe  objections  beinic 
overruled,  an  exception  was  taken,  and 
tbe  witness  answered  each  question 
afSrmatively.  Tbe  facta  sought  to  be 
elirited  by  these  questions  bare  no  direct 
bearing  upon  the  questions  at  Issue ;  but 
the  questions  were  evidently  asked  tor  the 
purpose  of  amplifying  the  facts  already  in 
evidence  by  the  plaintiff,  without  obje»> 
tlon,  that  bis  contract  with  Harrlll 
obliged  bim  to  advance  the  money  to  pay 
the  expenses  of  running  the  logging  camp, 
and  for  putting  the  logs  into  the  river. 
This  evidence  was  intended  to  show  more 
specifically,  and  with  greater  particu- 
larity, tbe  fact  that  the  plaintift  did  per- 
form this  part  of  bis  agreemeot  with  Har- 
rill.  Inasmuch  as  the  defendant  claims 
title  to  the  logs  through  UarriU  and 
Striker,  it  became  necessary  for  tbe  plain- 
tiff to  prove  what  contract  be  bad  with 
them  for  the  purpose  of  showing  to  tbe 
jury  that  they  had  derived  no  title  to  the 
logs  throDgh  him.  In  this  way,  tbe  plain- 
tiff might  get  some  immaterial  evidence 
before  tbe  jury,  because  it  was  so  connect- 
ed with  other  questions  that  were  ma- 
terial that  tbcy  could  not  be  separated ; 
but  such  evidence  could  do  the  defendant 
no  Injury,  and  it  would  be  a  refinement 
of  technicality  not  to  be  thought  ol  to  re- 
verse a  judgment  upon  such  an  exception. 
Tbe  plaintiff's  counsel  asked  the  wit- 
ness Oscar  Parsons  the  following  ques- 
tion: "From  what  you  saw  in  your  trips 
down  the  river,  bow  many  of  these  logs, 
figures  2  and  7,  went  toCorvallisand  Uar- 
rlsburg?"  This  quer<tlon  was  objected  to, 
and,  the  same  being  overruled,  an  excep- 
tion was  taken,  and  the  witness  an- 
swered, "About  one  million  feet. '  This 
question  was  asked  on  a  redirect  exami- 
nation. The  witness  had  previously  tes- 
ttfled,  without  objection,  that  he  was  a 
logger;  had  logged  seven  years  on  the 
Mohawk  river;  that  he  had  helped  run 
all  the  logs  in  the  Muhawk  for  UarriU  & 
Striker,  and  was  their  foreman,  and  knew 
tbe  exact  location  of  all  the  logs  after  the 
flood,  and  when  the  defendant  took  them; 
that  the  defendant  took  all  tbe  logs  left 
in  the  Mohawk  river  after  tbe  flood  that 
could  be  got  out  and  driven  down;  that 
tbe  delendant  made  two  drives,  aud 
cleared  them  all  up  that  he  could  get; 
that  witness  worked  fur  the  defendant  on 
lioth  of  these  drives;  helped  break  tbe 
jam  and  run  the  lugs  to  Coburg,  Harris- 
burg,  and  CorvalHs,  where  tbe  defendant 
used  or  sold  them.  All  the  14  brands  in 
the  river  wore  put  in  and  run  indiscrimi- 
nately, no  effort  being  made  to  separate 
them.  They  were  all  being  run  by  HarrlH 
&  Striker  when  the  flood  came,  and  were 
mingled  together  by  them.  In  view  of 
this  evidence,  the  plaintiff  was  properly 
allowed  tbe  answer  to  tbe  question  under 
consideration.  The  material  issue  was 
tbe  quantity  of  these  logs  used  by  the  de- 
fendant, and   this  question  and  answer, 


when  taken  in  connection  with  the  pre 
ceding  part  of  tbe  evidence  of  this  wit" 
ness,  bad  a  direct  bearing  upon  that  qnee- 
tlon.  On  the  cross-examination  of  tbia 
witness,  the  defendant's  counsel  asked 
him  this  qaestiun:  "What  would  be  the 
value  of  the  logs  2'sand  7'8,  if  you  were  to 
buy  them  as  they  were  in  these  jams  at 
the  time  the  defendant  took  them,  and 
take  them  mixed  up  with  the  other  logs 
of  tbe  defendant's  tbere,  withoat  tbe 
right,  in  ruuning  them,  to  Interfere  «rltb 
the  defendant's  logs,  or  to  run  them  al- 
together, otherwise  than  at  tbe  owner's 
expense?"  This  question  was  objected  to 
by  tbe  plaintiff,  which  objection  was  bus- 
talned  by  the  court,  and  an  exception 
taken.  Tbe  defendant's  counsel  stated  to 
tbe  court  that  he  expecttsd  the  witness 
to  answer  tbat  these  logs  7'nand  2*8  would 
not  be  worth  anything,  If  taken  mixed 
up  with  those  other  logs,  for  the  reason 
that  to  separate  them  and  run  tbem  sep- 
arately would  cost  morethan  tbe  logs  were 
worth,  and  for  the  reason  that  tu  run  so 
manyottbeotberbranrlsas  would  benece.<i- 
sary  to  cause  a  separation  of  the 7's and  2'8 
from  them,  or  to  run  them  together  at  the 
purchaser's  own  expense,  would  also  cost 
more  than  they  were  worth.  The  ques- 
tion is  uniieceBsarlly  prolix,  and  its  mean- 
ing is  not  obvious,  and  tbe  facts  which 
counsel  expected  to  elicit  by  the  answer 
consist  almost  entirely  of  an  argument, 
the  obvious  purpose  of  which  was  to 
show  that  the  logs  were  of  no  value.  It 
must  be  remembered  that  the  evidence  It 
the  case  tended  to  show  tbat  these  logs 
In  the  river  were  mingled  together  by  the 
owners  of  the  various  brands,  by  mutual 
consent.  It  does  not  appear  to  us  under 
such  circumstances  It  the  expense  of  sep- 
arating was  BO  great  In  that  small  river, 
or  in  the  jam  where  tbey  were  lodged, 
that  any  one  or  more  of  such  owners  was 
bound  to  separate  his  logs  from  the  oth- 
ers before  proceeding  to  run  bis'own  lugs. 
Tbere  was  no  market  there  for  the  logs, 
and  it  probably  was  impossible  to  sepa- 
rate them  in  such  a  small  stream ;  but,  it 
they  could  not  be  separated  there,  they 
could  be  driven  down  the  stream  to  some 
point  where  separation  was  possible  and 
convenient,  and,  if  that  was  the  cheapest 
and  best  mode  of  doing  It,  then  any  one 
or  more  owners  of  the  logs,  upon  notice 
to  tbe  other  owners,  bad  tbe  right  tu  pur- 
sue tbat  course  with  them,  aud  to  com- 
pel all  the  other  owners  who  did  not  aid 
or  participate  in  the  run  tu  contribute  his 
proportion  of  the  reasonable  expenses  ot 
running  the  same.  This  is  a  necessary  in- 
cident of  the  consent  to  mingle  together, 
and  each  owner  must  be  held  to  have  Im- 
pliedly consented  to  the  removal  of  his  logs 
with  tbe  others  In  the  river.  This  must  be 
so,  or  else  one  contrary  owner  has  it  in  bis 
power  to  virtually  contiseate  all  the  logs 
thus  mingled,  by  reluslng  bis  consent  to 
permit  his  logs  to  be  driven  with  the  oth- 
ers. No  such  consequence  as  this  was  in- 
tended by  any  ut  tbe  common  owners, 
and  is  not  to  be  gathered  either  from 
their  acts  or  words.  Tbe  same  reason- 
ing Is  applicable  to  tbe  other  quesiiun 
asked  Oscar  Parsons.  The  defendant  also 
contends  tbat  these  questions,  and    tbe 
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answers  expected,  presoDted  a  qiieatlou 
as  to  the  correct  measure  of  damnKos; 
>>nt  that  qaestJon  will  be  considered  In 
connectlnn  with  the  court's  charge  on 
that  subject. 

On  tbe  subject  of  the  measure  of  dam- 
ageH,  the  court  Instructed  the  Jury  as  fol- 
lows: "And  then  you  must  find  out  what 
these  logs  were  worth  when  and  where 
the  defendant  took  them.  It  he  took  them. 
There  Is  testimony  tending  to  show  that 
he  took  them  up  the  Mohawk  rirer.  There 
is  some  evidence  tending  to  show  what 
the  lugs  were  worth  at  the  mouth  of  the 
Mohawk  river;  that  kind,  character,  and 
quality  of  logs,  and  that  when  the  logs 
were  away  frnui  the  market  some  dis- 
tance. You  will  find  from  the  evidence  the 
market  value  at  the  nearest  market, —the 
nearest  convenient  market, — and  then 
yon  will  And  from  the  evidence  what  it 
cost  to  take  the  logs  from  where  they 
wer«>  to  that  place,  and  deduct  that  from 
the  value  of  tbe  logs  at  that  place,  and, 
when  jon  have  found  that,  that  Is  the 
amount  you  are  to  find  for  the  plaintiff." 
On  the  same  subject  the  defendant  re- 
quested the  following  instruction:  "You 
will  then  ascertain  from  the  evidence  the 
value  of  the  number  of  these  logs  which 
defendant  took  and  converted,  and  in 
estimatlDg  that  value  you  will  find  what 
those  lugs  would  sell  for  as  they  were,  in 
the  conoltion  and  at  the  time  in  which  the 
defendant  took  them,  mised  up  there,  as 
they  were,  with  all  the  other  logs,  and 
tbe  purchaser  to  take  bis  chances  of  get- 
ting them  out  of  there  at  his  own  costs, 
and  of  getting  any  pay  from  the  ownei-s 
of  tbe  other  logs  for  any  work  done  on 
those  other  logs,  except  what  tbe  owners 
of  those  other  logs  might  agree  to  pay 
the  purchaser  therefor. "  There  are  some 
discrepancies  in  the  authorities  as  to 
what  is  the  measure  of  damages  in  an 
action  of  trover,  though  tbe  general 
rule  undoubtedly  Is  the  value  of  the  prop- 
erty at  the  time  the  same  was  converted, 
with  interest  from  the  time  of  such  con- 
version. The  defendant  seems  to  con- 
cede this  to  be  the  correct  rule,  but  his 
contention  is  as  to  the  time  and  plrice  of 
conversion,  and  much  of  blsevldence  ^poo 
the  trial  was  directed  to  the  condition 
of  the  logs  as  they  were  in  Mohaw  k  river; 
but  we  have  already  held  that  any  one  of 
the  owners  of  these  logs  might  move  them 
down  the  river  to  some  place  where  they 
could  be  conveniently  separated,  and  that, 
by  so  doing,  he  committed  no  wrong.  It 
would  result  from  this,  therefore,  that  tbe 
defendant's  acts  in  moving  the  logs  down 
the  river  to  a  point  where  they  could  have 
been  easily  separated  was  the  exercise  of 
a  rightful  dominion  over  them,  and  not  a 
wrong  of  which  the  plaintiff  could  com- 
plain. Tbe  defendant's  acts  only  became 
wrongful  when  he  carried  the  logs  beyond 
that  place.  But,  in  addition  to  this,  it 
appears  there  was  no  market  for  logs  in 
Mohawk  river  in  the  condition  these  were 
in.  In  such  case,  their  value  would  be  de- 
termined by  the  nearest  and  most  conven- 
ient market,  deducting  the  cost  of  their 
transportation  and  delivery  at  that  place. 
The  justice  of  this  principle  commends  it 
to  our  favorable  consideration,  and  the 


right  to  deduct  the  expense  was  practi- 
cally applied  In  Coal  Co.  v.  Long,  81  111. 
S.')^,  and  Hill  v.  Canfleld,  56  Pa.  St.  454. 
Findingnoerror  in  the  judgment  appealed 
from,  tbe  same  must  be  affirmed. 


Van(!b  et  al.  v.  Woon. 
(Supreme  Coxtrl  of  Oregon.  Feb.  29, 1892.) 
Advbbsb  Possession— Tackino — Pakol  Evidescb. 
1.  In  ejectment,  it  appeared  that  the  land  in 
question  was  a  part  of  a  large  tract  deeded  by 
one  T.  to  W.,  described  by  metes  and  bounds, 
and  as  containing  a  certain  number  of  acres;  that 
It  was  understood  that  tbe  deed  covered  the  en- 
tire tract,  but  in  fact  it  did  not  describe  tbe  land 
in  suit,  which  was  in  excess  of  tbe  amount  de- 
scri)>ed;  that  W.  possessed  the  entire  tract  for 
seven  years,  and  then  deeded  it  to  V.  with  the 
same  description,  and  supposing  that  it  included 
the  entire  tract;  that  V.  possessed  tbe  land  for 
live  years,  and  deeded  to  defendant  by  tbe  same 
description.  Defendant  daimeu  the  land  by  ad- 
verse possession  through  his  successive  grantors. 
The  court  iustructed  the  Jury  that,  if  they  found 
the  possession  of  W.  and  V.  adverse  to  plaintiff, 
in  order  to  constitute  tbe  full  period  of  lU  roars 
the  time  of  W. '8  possession  must  be  added  and 
Joined  to  that  of  V.'s:  and  that  if  W.  held  the 
adverse  possession,  and  transferred  It  to  V.,  7.'s 
entry  must  be  made,  not  only  under  a  claim  of 
right,  but  under  a  claim  of  right  received  from 
W. ;  and  that  the  two  periods  could  not  be  Joined 
unless  privity  between  them  existed.  .Helct, 
that  the  instruction  was  proper. 

'i.  In  such  case,  parol  evidence  of  the  under- 
standing between  the  parties  when  W.  purchased 
the  tract,  and  -when  he  sold  to  V.,  was  admis- 
sible. 

Appeal  from  circuit  court,  Benton  coan> 
ty  :  M.  Li.  Pipes,  Judge. 

Ejectment  by  W.  L.  Vance  and  another 
against  Frank  Wood.  Defendant  bad 
judgment,  and  plaintiffs  appeal.  Af- 
firmed. 

J.  H.  Bryaon  and  Cbaa.  E.  Wolverton,  for 
appellants.  J,  ./.  Whitney,  John  Kelnay, 
and  W.  S.  McFaddeu,  for  respondent. 

LoRU,  J..  This  Is  an  action  Inejectment. 
brought  by  tbe  plaintiffs  against  the  de- 
fendant, to  recover  the  possession  of  cer< 
tain  lands  described  iu  the  complaint. 
The  answer  denies  all  the  material  mat- 
ters alleged,  except  the  possession  of  tbe 
defendant,  and  for  a  separate  answer 
alleges  "that  neither  of  said  plaintiffs, 
nor  any  ancestor,  prpdecessor,  or  grantor 
of  eitlier  of  them,  was  seised  or  possessed 
of  any  part  nt  said  lands  within  ten  years 
next  before  the  commencement  of  said  ac- 
tion;" and  "that  defendant  and  his  gran- 
tors were,  for  more  than  thirteen  years 
immediately  before  tbe  commencement  of 
said  acthin,  in  the  visible,  open,  notori- 
ous, uninterrupted,  and  exclusive  posses- 
sitm  of  the  whole  and  every  part  of  said 
lands,  under  a  claim  of  right  thereto,  and 
also,  under  color  of  title  by  deed,  claiming 
to  own  the  whole  and  every  part  of  the- 
same  in  fee-simple,  adversely  to  each  and 
both  of  said  plaiutiffs."  The  reply  puts^ 
In  Ifisue  all  the  material  allegations  of  the- 
separate  defenses.  Issue  being  thus  joined, 
a  trial  was  hud,  which  resulted  in  a  ver- 
dict and  judgment  iu  favor  of  the  defend- 
ant. From  this  judgment  the  plaintiffs 
appeal  to  this  court,  and  specify  several 
errors  upon  which    they  rely  for  its  re- 
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veraal.  These  alleged  errora  consist  of 
objections  to  the  admission  ol  certain  evi- 
dence introduced  by  the  defendant,  and 
exceptions  to  certain  instructions  given, 
and  to  certain  instructions  refused,  by 
the  trial  court.  With  one  exception,  all 
of  these  objections  and  exceptions  involve 
the  same '  principle  of  law ;  and  to  better 
understand  them  some  statement  of  the 
evidence  is  necessary.  The  evidence 
shows  that  in  .January,  1877,  R.  M.  Webster 
purchased  from  Johannes  Thomas,  for  a 
certain  money  consideration,  a  tract  of 
land,  which  he  represented,  and  Webster 
understood,  included  the  land  in  dispute 
as  a  part  of  it:  that  the  tract  In  the  deed 
executed  to  Webster  is  described  by  metes 
and  bounds,  and  contains  203  acres,  and 
that  the  land  in  dispute  at  the  time  of 
such  sale  was  understood  to  be  Included 
within  this  description  and  number  of 
acres,  when  In  fact  it  was  without  the  de- 
scription, and  In  excess  of  that  number  of 
acres;  that  the  land  was  not  sold  nor 
bought  by  the  acre,  but  as  a  tract,  and  as 
a  part  of  sncb  tract  included  the  land  in 
dispute;  that  Webster  could  not  have 
made  the  purchase  without  including  the 
land  In  dispute,  as  Thomas  refused  to 
sell  the  tract  unless  Webster  would  take 
to  the  renter  of  the  lake  as  his  south  line, 
which  embraced  the  land  In  dispute;  that 
Webster  went  into  possession  of  the  whole 
tract,  including  the  land  in  question,  and 
remained  In  actual  posseHslonof  the  whole 
until  the  year  1884,  or  about  seven  years, 
when  he  sold  the  same  tract  for  a  valu- 
able conslderaton  to  one  Voile ;  that  the 
transaction  in  respect  to  Voile  shows  that 
Webster  represented  and  understood  at 
the  time  of  the  sale  that  the  land  in  dis- 
pute was  Included  In  the  tract  which  he 
sold  to  Voile,  and  that  Volie  understood 
when  he  purchased  the  tract  that  theland 
in  question  was  Included  as  a  part  of  it; 
that  the  land  was  sold  by  the  tract,  and 
not  by  the  acre,  and  that  the  deed  exe- 
cuted by  Webster  to  Voile,  In  pursuance 
of  their  understanding,  contained  the 
same  description  and  number  of  acres  as 
did  the  deed  of  Thomas  to  Webster,  and 
did  not  include  the  land  In  dispute,  as  the 
parties  supposed  that  it  did;  that  Voile 
went  into  possession  of  the  whole  tract, 
Including  the  land  in  dispute,  and  so  re- 
mained In  possession  of  it  until  the  year 
1889,  or  about  five  years. 

Upon  these  facts,  nu  question  is  raised 
but  that  both  Webster  and  Voile  were  In 
the  actual  possession  of  the  land  in  dis- 
pute during  the  respective  periods  already 
mentioned, nor  that  the  defense  of  adverse 
possession,  under  the  statute  of  limita- 
tions, is  well  maintained,  if  there  exists  a 
privity  between  Webster  and  Voile  as  the 
successive  liolders  in  relation  to  the  land 
in  controversy.  The  point  of  contention 
for  the  plaintiffs  is  that  the  court,  in  the 
admission  of  the  evidence  and  in  giving 
the  instructions  excepted  to,  proceeded 
upon  the  theory  that  only  a  transfer  of  a 
claim  of  right  and  possession  by  Webster 
to  Voile  was  necessary  to  continue  the 
running  of  the  statute  of  limitations.  As 
counsel  for  the  plaintiffs  proceeded  to  dis- 
cuss the  assignments  of  error  in  the  re- 
verse order  In  which  they  are  stated  in  the 


bill  of  exceptions,  we  shall  pursue  the 
same  order.  Before,  however,  referring 
to  the  particular  instructions  to  which,  it 
is  claimed,  the  trial  court  Insufflclently 
defined  or  misapplied  the  doctrine  of  priv- 
ity between  successive  adverse  liolders,  it 
will  be  better  to  briefly  review  some  pre- 
ceding Instructions  to  enable  us  to  better 
understand  the  instructions  specially 
criticised. 

The  trial  court,  after  stating  the  issues 
and  explaining  adverse  possession,  among 
other  thlng^s  charged  the  jury  to  the  effect 
that  there  was  no  evidence  to  show  that 
the  defendants' grantors  or  predecessors 
ever  had  a  color  of  title,  or  any  convey- 
ance in  writing,  to  the  premises  in  con- 
troversy;  that,  at  the  time  of  the  sale  of 
the  land  by  Thomas  to  Webster,  Thoraas, 
as  a  part  of  the  transaction,  sold  Webster 
the  disputed  tract,  and  that  Webster  went 
into  the  possession  of  the  whole  of  it,  but 
that  by  mistake  of  the  parties  or  survey- 
or, or  both  or  all  of  them,  the  deed  failed 
to  include  the  land  in  dispute;  that  the 
evidence  in  this  regard  was  admitted  for 
the  purpose  of  enabling  the  jury  to  deter- 
mine the  character  of  the  entry  and  pos- 
session of  Webster,  and  not  to  show  that 
Thomas  conveyed  to  Webster  by  deed  any 
interest  In  the  disputed  tract;  that  land 
titlescaniiot  be  conveyed  by  parol, or  oth- 
erwise than  by  deeds  duly  executed;  that 
In  the  case  of  Voile,  as  to  this  disputed 
tract.  In  order  to  keep  the  statute  running 
there  must  be  some  privity  between  Web- 
ster and  Voile,  and  that  this  involved  an- 
other requisite  of  adverse  possession, 
which  is  that  it  must  be  continuous;  that 
adverse  possession  must  continue  without 
interruption  for  10  years;  that  if  one,  in 
adverse  possession,  before  the  expiration 
of  the  10  years  abandon  bis  possession, 
the  true  owner  becomes  seised  at  once, 
and,  if  another  then  makes  a  hostile  entry 
under  a  new  claim  of  right,  the  statute  be- 
gins to  run  anew,  and  the  period  of  limit- 
ation would  have  to  be  estimated  from 
the  date  of  the  new  entry;  that  a  person 
thus  entering  hostilely  is  a  disseisor,  and 
that  two  independent  and  soccessive  dig- 
seisors  cannot  have  their  independent  pe- 
riods of  possession  tacked  or  joined  to- 
gether to  make  the  full  period  of  10  years. 
We  now  come  to  the  instructions  to  which 
the  exceptions  are  taken,  and  to  which  it 
is  urged  the  dot-trine  of  tacking  as  be- 
tween successive  adverse  holders  is  not 
properly  defined.  The  trisl courtsaid :  "In 
this  case  the  evidence  tends  to  show  that 
Webster's  possession, if  any,  of  the  disput- 
ed tract  was  only  from  1877  to  1884,  or 
about  seven  years,  which  was  not  long 
enough,  even  if  adverse,  to  give  him  a  title 
by  adverse  possession.  And  the  same 
may  be  said  of  Voile,  whose  possession  the 
evidence  tends  to  show  was  from  1884  to 
1889,  or  about  five  years.  So  that,  in  or- 
der to  constitute  the  full  period,  the  time 
of  Webster's  possession  must  be  added 
and  joined  to  that  of  Voile,  even  if  the  two 
were  adverse.  In  order  to  justify  you  in 
BO  adding  them,  in  estimating  the  period 
of  ten  years' adverse  possession,  if  adverse, 
you  must  find  from  the  evidence  I  have  re- 
ferred to,  about  the  transaction  between 
Webster  and  Voile,  that  Webster  held  the 
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advene  p08i)68B)Aa,sei»d  transferred  bis  ad- 
verse poBaeasIun  to  Voile,  and  that  Voile's 
entry  was  niad«,  II  made,  not  only  under 
a  claim  of  right,  but  under  a  claim  of  right 
received  from  Webster.  Even  if  Voile 
went  into  possession  at  tlie  very  moment 
that  Webster  went  out,  the  two  periods 
cannot  be  joined  unless  privity  between 
them  exists.  It  Is  nut  the  time  between 
the  periods  of  poBsesHiun,  but  the  relation 
of  the  suPceHslve  occupants  as  to  their 
privity,  that  determines  the  question. 
You  win  find  from  the  evidence  whether 
that  is  the  case;  and  It  It  was,  then  the 
two  periods  of  possession  of  Webster  and 
Voile,  If  adrerse,  may  be  both  considered 
tugr>ther.  In  estlniating  the  statutory  pe- 
riod of  limitation :  otherwise  not." 

It  Is  claimed  that  these  Instructions 
offer  an  Insufficient  and  mlsleudlng  defini- 
tion of  privity  between  successive  adverse 
holders  of  real  property,  In  this:  that  they 
disregard  the  element  of  contract,  neces- 
sary to  be  present  to  show  privity  be- 
tween Webster  and  Voile  as  successive  ad- 
verse holders  of  the  land  In  dispute.  But 
this  Is  not  so.  The  evidence  showed  that 
it  was  the  tract  of  land  Including  the  land 
in  dispute  which  the  contract  covered  in 
the  contemplation  of  the  parties  at  each 
successive  aale,  although  the  description 
in  their  deedsdidnotenibrace  it.  By  their 
agreements  it  was  included,  sold,  and 
bought  as  a  part  of  the  tract ;  but  there  is 
no  pretense  that  there  was  any  convey- 
ance of  It  by  deed.  In  a  word,  their  deeds 
did  not  cover  all  the  land  that  the  parties 
bad  In  mind,  and  supposed  tbey  had  sold, 
when  the  respective  sales  were  made,  but 
their  conduct  in  relation  to  the  disputed 
tract  Indicates  that  it  was  taken  pusKes- 
Rlon  of  with  the  other  lond  as  a  part  of 
the  consideration  for  such  sales;  that 
tbey  entei-ed  upon  and  occupied  the  land, 
claiming  it  as  their  own,  although  not 
embraced  In  the  description  of  their  title. 
If  the  successive  transfers  of  possesBlon 
were  made  as  theevldence  In  fact  indicates, 
it  is  plain  that  the  court  deemed  it  imma- 
terial whether  they  were  effected  by  a  ver- 
bal or  written  agreement.  To  establish 
privity  of  possession,  the  later  occupant 
must  enter  under  the  prior  one,  and  must 
obtain  his  possession  either  oy  purchase 
or  deed.  "When  the  possession  Is  actual," 
said  Deadt,  J.,  "It  may  commence  In  pa- 
rol withont  deed  or  writing;  and  I  am  of 
the  opinion,  both  upon  reason  and  au- 
thority, that  it  maybe  transferred  or  pass 
from  one  occupant  to  another  by  a  parol 
bargain  and  sale,  accompanied  by  deliv- 
ery. All  the  law  requires  is  continuity  of 
possession,  where  It  is  actual."  Shuffle- 
ton  V.  Nelson,  2  Sawy.  .545.  Unless  the 
successive  adverse  possessions  are  con- 
nected by  privity,  the  true  owner  Is  re- 
stored to  his  possespion  wiien  the  first  oc- 
cupant quits;  and  an  entry  afterwards, 
by  another  wrongfully,  constitutes  a  new 
disseisin.  But  if  such  successive  posses- 
sions are  connected  by  any  agreement  or 
understanding  which  has  for  its  object  a 
transfer  of  the  rights  of  the  possessor,  and 
is  accompanied  by  a  transfer  of  possession 
in  fact,  it  Is  sufficient.  "Doubtless."  said 
BuTi.ER,  J.,  "the  possession  must  be  con- 
nected and  contlnuout),  so  that  the  pooses- 


slon  of  the  true  ownef  shall  not  conatruct- 
ively  intervene  between  them;  but  such 
continuity  and  connection  may  be  effected 
by  any  conveyance  or  agreement  or  un- 
derstondlng  which  has  for  its  object  a 
transfer  of  the  rights  of  the  possessor,  Of 
of  his  possession,  and  Is  accompanied  by  a 
transfer  of  possession  In  fact."  .Smith  v. 
Chapin,  31  Conn.  .'531.  In  .McNeeley  v.  Lan- 
gan,  ii2  Ohio  St.  32,  the  court  says:  "The 
mode  adopted  for  the  transfer  of  posses- 
sion may  give  rise  to  questions  between 
the  parties  to  the  transfer;  but  as  respects 
the  rights  of  third  persons,  against  whom 
the  possession  is  held  adversely.  It  seems 
to  us  to  be  immaterial.  If  successive  trans- 
fers of  possession  were  in  fact  made, 
whettier  such  transfers  were  effected  by 
will,  by  deed,  or  by  mere  agreement,  either 
written  or  verbal." 

When  it  was  shown  that  Webster  ob- 
tained the  possession  of  the  land  in  dispute 
in  1877,  and  held  possession  of  it,  clolniing 
it  as  his  own,  until  ms4,  at  which  time  Voile 
obtained  the  possession  of  it',  it  became 
Important  to  connect  him  with  Webster, 
in  order  to  make  a  connected  and  con- 
tinuous possession  for  10  years.  The  evi- 
dence upon  this  point  has  been  stated.  It 
shows  that  Volie  entered  Into  possession 
iinder  an  agreement  or  understanding 
which  Included  the  land  in  dispute.  It  Is 
true,  that  agreement  was  verbal,  and 
that  the  conveyance  which  was  executed 
In  pursuance  of  it  failed  to  embrace  the 
land  in  dispute;  nevertheless  that  agree- 
ment included  It.  and  established  privity 
b?tween  Webster  and  Voile,  so  that  it 
connected  the  succcBHlve  adverse  posses- 
sions of  Webster  and  Voile.  That  con- 
tract was  sufficient  to  convey  Webster's 
possession,  and,  when  accompanied  by  a 
transfer  of  posHPSsion  In  fact,  it  was  suffl- 
olent  to  make  their  joint  possession  con- 
tinuous. The  bargain  and  sale  was  of  the 
wliole  tract.  Including  the  part  of  It  in 
controversy,  which  was  omitted  by  mis- 
take in  the  deed  ;  but,  ncverthelcBS,  there 
was  a  bargain  and  sale  of  It,  accompanied 
Ijy  a  delivery  of  possession,  which  suffices 
to  establkh  privity  of  possession  between 
such  occupants.  When  the  court,  In  Its  in- 
structions, charged  the  jury  that, In  order 
to  connect  the  adveroe  possessions  of 
Webster  and  Voile,  they  must  And  from 
the  evidence  that  Webster  had  the  adverse 
posKesBlon  of  the  land  in  dispute,  and 
transferred  it  to  Volie,  and  that  Voile's 
possession  was  taken,  not  simply  under  a 
claim  of  right,  "but  under  a  claim  of  right 
received  from  Webster,"  and  that  the  two 
periods  of  their  possession  cannot  be 
joined  unless  privity  exists  between  them. 
It  plainly  meant,  and  especially  In  view  of 
the  preceding  Instructions  and  their  ex- 
planatory phrases,  that  the  jury  must  ilnd 
from  the  evidence  that  their  successive  ad- 
vere  posBessIons  must  be  connected  by 
some  agreement  or  understanding  be- 
tween them ;  or  else  how  Is  Voile's  posses- 
sion to  be  derived  under  a  claim  of  right 
received  from  Webster,  or  how  is  any 
privity  to  exist  between  them,  as  stated 
in  the  instructions,  upon  the  facts  of  the 
case,  unless  there  was  some  nnderstand- 
ing  or  agreement  to  create  it?  What  is 
the  claim  of  right  which  Voile  received 
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trom  Webater  bat  tbe  posBeselun  ol  the 
land  lu  dispute  under  the  verbal  agree- 
ment tor  tbe  wbole  tract  of  wbtch  It  was 
apart?  It  la  true,  the  verbal  ugreeineut 
did  not  convey  the  title  to  such  tract,  ur 
any  parte!  it;  but  itwitssufficienttocon* 
vey  any  posseasory  rights  that  Webster 
had  to  it,  or  any  portion  of  it,  and  there- 
tore  was  Bu£Bclent  to  tranater  all  his  pos- 
nesaory  rights  to  that  portion  ol  the  tract 
not  Included  in  hla  deed,  when  accom* 
panled  by  a  tranater  ol  puaaesslon  in  tact. 
In  view  of  the  facts,  it  is  impotteible  to 
construe  or  understand  the  instructions 
otherwise.  The  court  did  not  proceed  on 
the  theory,  in  the  admiaalou  of  the  evi- 
dence, orin  giving  ita  Inatructlons,  orln  re- 
tualng  thoseaaked  by  plaintiffs,  that  there 
muat  not  be  privity  of  poaHeanlon  between 
the  occupants,  or  that  there  could  be  such 
privity  without  some  agreement  orunder- 
Btanding,  written  or  verbal.  Hence  there 
waa  no  error  in  receiving  auch  evidence,  or 
in  giving  the  inatructlons  excepted  to,  or 
in  retuHlng  those  asked ;  tor  they  all  In- 
volve the  same  contention  aa  error.  As  It 
oeems  to  ua,  the  vice  of  counsel's  argu- 
ment is  that  they  detach  an  isolated  por- 
tion ot  the  inatructiona,  and,  by  a  purely 
verbal  crlticiem,  aeek  to  draw  the  infer- 
ence from  it,  without  regard  to  explana- 
tory phraaea  or  paragrapha,that  the  tr'ai 
court  disregarded  the  element  of  contract 
in  applying  tbe  doctrine  of  privity  be- 
tween aucceaaive  adverae  holders  ot  the 
poaacaalon  of  such  real  property.  Hav- 
ing reached  this  conclusion  from  the  in- 
struction, when  they  came  to  criticiae  or 
make  their  objection  against  the  evi- 
dence, they  seem  to  asaame  that  the  court 
ignored  the  element  ot  contract  in  Its  ad- 
mlaalon,  necessary  to  create  privity  be- 
tween Webster  and  Voile  aa  successive  ad- 
verse bolders  of  the  land  in  dispute:  but 
the  tacts  are  otherwise.  The  whole  mat- 
ter waa  submitted  to  the  jury  under  in- 
atructiona calculated  to  guide  them  right- 
ly in  the  determination  ot  the  facta.  "  In 
order  to  create  the  privity  requlaite  to 
enable  a  aubaequent  occupant  to  tack  to 
hia  posaeaalon  that  of  a  prior  occupant,  it 
Is  not  neceaaary  that  there  ahould  be  a 
conveyance  In  writing.  It  la  aufflclent  if 
it  be  abown  that  the  prior  occupant 
transferred  hla  posaeaalon  to  him,  even 
though  by  parol."  AVood.Llm.Act.  §  271. 
The  evidence  ahowa  that  the  landa  In  dia- 
pute  constituted  aa  much  a  part  of  tbe 
land  bargained  and  aold  aa  the  part  con- 
veyed by  deed ;  and,  although  no  title 
was  conveyed  to  it,  it  waa  within  the  un- 
(leratanding  of  the  partlea,  and  poaaesaiou 
ot  It  nas  tranaterred.  This  waa  done  liy 
parol,  and  the  Inatructiona  ot  the  court 
properly  cautioned  the  Jury  in  regard  to 
its  duty  in  this  particular.  We  diacover 
no  error,  and  the  Judgment  must  be 
affirmed. 


Van  Di.-sEN  et  al.  v.  SniVEi.T  e*  ah 
(Sufireme  Court  qf  Oregim.    Fob.  29, 1892.) 
BocNDARiBS — Evidence. 
On  an  issue  as  to  the  true  location  of  the 
western  boundary  line  of  a  certain  claim,  tbe  ev- 
idence showed  that   the  line  contended   for  by 
■defendant  was  identified  by  the  first  surveyor  of 


the  claim  as  the  line  run  by  him,  which  line  the 
povemment  surveyor  followed  in  his  survey;  that 
It  substantially  agreed  with  the  natural  calls  in 
tbe  field-notes  of  the  government  survey;  that  it 
was  traceable  hy  marks  and  blazes  on  the  trees: 
that  it  agreed  substantially  tvitb  the  reputed 
line  as  evidenced  by  certain  fences;  and  that  it 
intersected  the  south-eastern  comer  of  the  claim 
adjoining  on  the  west,  wblle  the  line  contended 
for  by  plaintlSs  ran  some  60  feet  further  east. 
Plaintiffs'  contention  was  supported  only  by  the 
fact  that  what  they  claimed  to  oe  the  south -west- 
em  corner  was  tbe  north-western  corner  of  tbe 
claim  adjoining  on  the  south,  which  corner  was 
intended  to  be  identical  with  the  southern  ter- 
minus of  the  line  in  dispute,  and  which  was  with- 
in six  feet  of  the  correct  distance  from  the  south- 
eastern corner  of  tho  claim  on  the  north  accord- 
ing to  the  field-notes.  But  the  claim  on  the  south 
was  located  subsequently  to  the  government  sur- 
vey before  mentioned.  Held,  that  the  evidence 
showed  defendants' (iontention  to  be  the  true  line. 

Appeal  from  circuit  court,  Clatsop  coun- 
ty: Fbank  J.  Taylor,  Judge. 

Action  by  B.  Van  Dusen  and  others 
againat  C.  W.  Shlvcly  and  others.  Judg- 
ment for  plaintiffs.  Defendant  iShively  ap- 
peals.    Reveraed. 

Sidney  Dell,  for  appellant.  J.  Q.  A. 
Bo  wlby,  C.  H.  Page,  V.  R.  TboatBoa,  and  C 
W.  Fulton,  tor  respondents. 

Bran,  J.  Thia  is  a  autt  to  eatabllab  tbe 
west  line  of  the  donation  claim  otJohn 
M.  Shively,  in  Clataop  county.  The  real 
coutroveray  in  the  caae  la  the  true  loca- 
tion of  the  aoutb-west  corner  of  the  claim. 
Plaintiffs  claim  this  corner  to  be  Identical 
with  the  north-west  corner  of  the  dona- 
tion claim  ot  H.  S.  Aiken,  as  establinlied 
by  the  government  surveyor  In  18.'>9, 
while  defendant  claims  the  corner  to  be 
140  feet  west  of  the  supposed  Aiken  corner. 
The  Shively  claim  was  located  in  1844, 
and  the  boundary  lines  thereof  aurveyed 
and  marked  on  tbe  ground  by  a  private 
aurveyor.  After  tbe  passage  of  the  dona- 
tion law,  to-wit,  in  185G,  the  claim  waa 
aurveyed  by  John  Trutch,  a  government 
aurveyor,  and  tbe  corners  established,  but 
the  south-west  corner,  as  fixed  by  him, 
seems  to  have becumeobliterated  and  lost, 
so  that  It  cannot  now  be  found.  In  1857 
the  McClure  and  Cook  clalma,  which  ad- 
join Sliively'a  claim  on  the  weat,  were  aur- 
veyed, the  field-notes  of  which  call  tor 
tbe  west  line  of  Shively's  claim  aa  the  east 
line  ot  these  claims.  In  1859  the  Aiken 
claim,  adjoining  Shively  on  tbesouth,  was 
surveyed.  The  fleld-notea  of  thia  claim 
show  that  the  south-west  corner  ol  the 
Shively  claim,  as  established  by  Trutch,  is 
the  north-west  corner  of  this  claim,  and 
its  north  line  is  the  south  line  ot  IheSblve- 
ly  claim.  In  making  tbe  survey  ot  the 
Aiken  claim  it  aeema  that  the  south-west 
corner  of  the  Shively  claim,  as  establlshcfl 
by  Trutch.  waa  not  found  by  the  survey- 
or, but  a  new  atake  wati  set  by  him  at  the 
point  beauppoaedto  be  the  true  location 
of  the  corner.  It  la  from  this  stake  plain- 
tiffs contend  the  true  line  in  dispute 
ahould  commence,  and  be  extended  north 
to  the  admitted  nortb-weat  corner  of  the 
Shively  claim.  Tbe  line  aa  actually  run 
on  tbe  ground  by  Trutch,  if  it  can  be  as- 
certained, la  the  line  which  muat  govern  in 
thia  caae,  and  courses  and  distances  as 
given  in  the  field-notes  must  yield  there- 
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to.  Goodman  v.  Myrick,  6  Or.  65.  The 
location  of  tlilB  line  is  a  question  of  fact 
to  be  ascertained  from  the  evidence.  The 
courses  and  distances  as  f^lven  In  the  fleld- 
notes  are  but  descriptions  which  serve  to 
assist  In  deterrolninf;  where  the  line  was 
actually  run.  But  where  the  line  can  be 
shown  from  the  marks  and  blaxes  on  the 
trees,  or  other  natural  monuments  or 
calls,  the  courses  and  distances  must  yield 
to  it.  In  cases  uf  this  kind  the  object  Is 
to  follow  In  the  "footsteps  of  the  survey- 
or" as  nearly  as  possible.  No  fixed  or 
certain  rules  can  be  laid  down  by  which 
questions  of  disputed  boundaries  can  be 
settled,  bnt  each  case  most  depend  upon 
its  own  particular  facts.  The  courses 
and  distances  in  this  case  are  entitled  to 
but  little  weight  in  determining  the  line 
in  dispute,  as  they  do  not  correspond 
with  the  line  as  claimed  by  either  party. 
The  evidence  is  not  at  all  satisfactory, 
owing  in  part  to  the  lapse  of  time  since 
the  claim  was  surveyed,  the  changes  that 
have  taken  place  in  the  surface  of  the 
country,  the  destruction  of  the  H'ltness 
trees  at  the  south-west  comer,  and  the 
destruction  of  many  of  the  marked  trees 
along  the  line,  so  that  we  can  only  hope 
to  approximate  a  correct  result.  From 
an  examination  of  the  evidence,  It  seems 
to  as  the  line  claimed  by  defendant  li 
shown  by  a  preponderance  of  the  evidence 
to  be  the  one  actually  run  by  Trutch,  and 
therefore  the  true  location  of  the  line  iu 
dispute.  It  is  Identified  by  J.  M.  Shlvely 
as  the  line  run  by  him  in  1844,  when  he 
BDveyed  the  claim  for  O'Neil,  and  the  evi- 
dence shows  that  Trutch  followed  this 
line  in  making  his  survey.  It  substantial- 
ly agrees  with  the  natural  calls  in  the 
Trutch  field-notes,  especially  the  crossing 
of  the  two  creeks,  while  none  of  these 
calls  is  found  on  the  line  as  claimed  by 
plaintilTs.  It  Is  distinctly  traceable  on  the 
ground,  according  to  the  evidence,  by  the 
marks  and  blazes  on  the  trees,  and  sub- 
stantially agrees  with  the  reputed  claim 
line  as  evidenced  by  the  fence  between 
Brown  and  Stevens,  and  the  fence  of 
Flavel.  It  Intersects  the  north-west  cor- 
ner of  block  5(),  Shively's  Astoria,  as  laid 
out  and  platted  in  1844,  as  shown  on  the 
plat,  while  the  line  claimed  by  plaintiff  is 
about  50  feet  east.  The  evldenc)^  indicates 
that  it  intersects  the  sonth-east  corner  of 
the  McClure  claim,  and  crosses  the  section 
linn  at  or  near  the  point  called  for  In  the 
field-notes,  while  plaintiffs'  line  crosses 
the  section  line  some  60  feet  further  east. 
These,  and  other  facts  not  necessary  to 
state.  Impel  us  to  the  cunclusion  that, 
un  the  evidence  before  us,  the  line  as  con- 
tended for  by  defendant  must  prevail. 
The  plaintiffs'  contnntlon  Is  supported 
only  by  the  fact  that  what  they  claim  to 
be  the  south-west  corner  of  the  Shlvely 
claim  is  the  north-west  corner  of  the 
Aiken  claim,  as  located  in  18.59,  and  which 
was  intended  to  be  identical  with  the  true 
south-west  comer  of  the  Shlvely  claim, 
and  Is  within  six  feet  of  the  correct  dis- 
tance from  the  south-east  comer  of  the 
Shlvely  claim,  according  to  thefleld-notes. 
Tills  comer  was  established  or  located 
about  three  years  after  the  Shlvely  claim 
was  surveyed,  and  of  course  cauuot  pre- 


vail over  the  true  corner  of  that  claim 
when  ascertained.  That  it  Is  located  at 
the  correct  distance  from  the  south-east 
corner  of  the  Shlvely  claim  Is  a  circum- 
stance in  plaintiffs'  favor,  but  not  a  con- 
trolliug  one,  when  it  Is  considered  that 
none  of  the  g^ovemment  calls  are  found  on 
the  line  extended  from  this  point  to  the 
north-west  corner  of  the  Shlvely  claim, 
nor  does  It  bear  the  correct  course  or  dis- 
tance, and  It  would  if  adopted,  according 
to  statement  of  defendant's  counsel,  "cut 
off  ten  of  the  patent  number  of  acres" 
from  the  Shively  claim.  It  follows  that 
the  decree  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  appoint  acommlsBlon  to  mark 
upon  the  grounds  with  proper  monu- 
ments the  west  line  of  the  Shlvely  claim, 
commencing  at  the  north-west  corner  of 
the  claim,  and  running  thence  In  a  straight 
line  to  a  point  140  feet  west  of  the  stone 
monument  set  for  the  south-west  corner 
of  the  claim  by  the  commissioners  ap- 
pointed by  that  court  in  this  suit. 


Carver  v.  Jackson  Codntt. 

(Supreme  Cowrt  of  Oregon.  Feb.  22,  1803.) 
Appbai. — AssiomiEirT  of  Erbor — Boffioibnot. 
Hlll'B  Ck)de,  I  537,  providing  that  a  notice 
of  appeal  shall  speoify  with  reasonable  certainty 
the  grounds  ot  error  upon  which  the  appellant 
intends  to  rely;  and  section  644,  authorizing  the 
appellate  court  to  affirm,  reverse,  or  modify  the 
luagment  appealed  from  in  the  respect  mentioned 
in  the  notice,  and  not  otherwise, —require  that 
the  notice  of  app«al  shall  speoify  all  errors  in- 
tended to  be  relied  upon,  unless  they  relate  to 
the  sufficiency  of  the  complaint,  or  the  jurisdio- 
tion  of  the  lower  court.  In  which  case  they  will 
be  examined,  whether  specified  or  not. 

Appeal  from  circuit  court,  Jackson 
county;  L.R. Webster, Judge.    Affirmed. 

The  facts  fully  appear  In  the  following 
statement  by  Stbahan,  C.  J. : 

This  Is  a  writ  of  review  by  E.  W.  Carver 
against  Jackson  county  to  reverse  the  ac- 
tion of  the  county  court  of  Jackson  coun- 
ty in  the  matter  of  laying  out  a  public 
road  in  said  county.  The  circuit  court 
dismissed  the  writ,  and  rendered  Judg- 
ment against  the  plaintiff  for  costs,  from 
which  this  appeal  was  taken. 

The  notice  of  appeal  is  addressed  to 
Jackson  county,  and  to  William  M.  Col- 
vlg,  district  attorney,  and,  omitting  the 
title.  Is  as  follows:  "You  and  each  of  you 
are  hereby  notified  that  the  above-named 
plaintiff,  E.  W.  Carver,  hereby  appeals 
from  the  decision  and  Judgment  rendered 
in  the  above-named  court,  in  the  above- 
named  cause,  on  the  29th  day  of  March. 
1S91,  dismissing  the  writ  ot  review,  and 
rendering  a  Judgment  against  said  plnln- 
tlB  for  the  costs  of  said  proceeding,  to  the 
supreme  court  of  the  state  ot  Oregon,  and 
from  the  whole  of  said  judgment  and  de- 
cision. H.  K.  Hanna  and  C.  W.  Kahlgr, 
Attorneys  for  Plaintiff. " 

U.  K.  Hanna  and  C.  W.  Kabhr,  for  ap- 
pellant. Wm.  M.  Colvlg  and  Wm.  H. 
Parker,  for  respondent. 

Strahan,  C.  J.,  (after  stating  the  facta 
as  above.)  Upon  the  argument  in  this 
court,  counsel  for  the  I'espondent  object- 
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ed  to  the  consideration  of  any  ot  the 
suppoaed  errors  in  the  record  because  tbe 
same  were  not  assigned  In  the  notice  of 
appeal.  Section  537,  Hill's  Code,  anions 
otlier  things  provides,  in  case  tbe  judx- 
ment  be  one  rendered  in  an  action  at  law, 
the  notice  of  appeal  shall  specify  with  rea- 
sonable certainty  tbe  gruuudH  ot  error 
apon  which  the  appellant  intends  to  rely 
OB  the  appeal ;  and  section  544  authorizes 
this  court  to  afHrm,  reverse,  or  modify 
tbe  judgment  or  decree  appealed  from  in 
tbe  respect  mentioned  In  tbe  notice,  and 
not  otherwise.  These  provisions  of  the 
Code,  according  to  the  plain  Import  of  the 
language,  reriuire  that  in  an  action  at 
law  the  notice  of  appeal  to  this  court 
roust  specify  the  grounds  of  error  upon 
which  the  appellant  intends  to  rely  ;  and 
such  has  generally  been  the  Interpretation 
placed  upon  them  by  this  court.  Dolph 
V.  Nickum,  2  Or.  202;  Fulton  v.  Earbart,  4 
Or.  61:  Lewis  ▼.  Lewis,  Id.  209;  Williams 
V.  Galllck,  11  Or.  337,  3  Pac.  Rep.  4fia; 
Krewson  v.  Pnrdom,  13  Or.  563,  11  Pac. 
Bep.  281.  But  an  exception  to  this  rule 
was  stated  and  recognized  in  thiscourt  for 
the  first  time  in  McKay  v.  Freeman,  6  Or. 
449.  Id  that  case  the  court  said  :  "  Before 
examiningtheuBsijjnmentBof  error  set  out 
in  the  notice  of  appeal,  it  is  uocesMary  for 
us  to  pass  upon  the  objections  made  for 
the  first  time  in  this  court  to  the  suffi- 
ciency ot  the  complaint,  and  to  the  juris- 
diction of  tbe  court  below  over  the  sub- 
ject-matter of  the  action.  It  has  been  the 
practice  of  this  court  to  consider  that  the 
court  below  bad  not  jurisdiction  of  tbe 
subject-matter,  and  that  the  complaint 
does  not  state  facts  sutflcient  to  coiiKti- 
tute  a  cause  of  action  or  suit,  whether 
they  are  asBlgued  as  error  in  the  notice  of 
appeal  or  not."  And  this  seems  to  have 
been  followed  in  State  v.  McKlnnon,  8 
Or.  487.  The  reason  of  this  exception  was 
not  stated,  but  no  doubt  it  is  that  In  a 
case  where  the  court  below  was  without 
jurisdiction,  or  where  It  acted  upon  a 
pleading  which  was  utterly  destitute  of  le- 
gal merit,— that  Is,  which  entirely  failed 
to  state  a  cause  of  action  or  defense,— the 
court  was  without  power  to  render  a 
judgment  that  would  be  of  any  validity ; 
and  therefore,  rather  than  incumber  its 
lecords  with  nullities  in  the  form  of  void 
judgments,  tbe  court  would  of  its  own 
motion  take  notice  of  the  objection, 
though  not  assigned  as  error  in  the  no- 
tice of  appeal.  This  case  is  not  within 
the  exception  above  referred  to,  and  it  is 
difflcult  to  see  how  we  can  examine  tlie 
supposed  errors  without  disregarding 
the  plain  mandate  ot  tlie  statute.  Wood- 
ruff v.  Douglas  Co.,  17  Or.  814,  21  Pac.  Bep. 
49,  was  found  by  tbe  court  to  be  within 
the  exception,  and,  properly  understood, 
is  in  harmony  with  the  other  cases  on  the 
subject.  These  suggestions  lead  to  an 
afllrmnnce  ot  tbe  judgment,  and  it  Is  so 
ordered. 


CrSTBR  V.  CUSTBIl. 

(Supreme  Court  of  Oregon.    Feb.  28, 1892.) 
Appeal  from  circuit  court,  Linn  county; 
R.  P.  Boise,  Judge. 
Suit  by  Buel  Custer  against  Margaretta 


Custer  for  divorce.  From  a  decree  dismiss- 
ing tbe  suit  as  to  botb  parties,  plaintiff 
alone  appeals.    Beversed. 

W.  R.  Blljea  and  J.  K.  Weatherford,  for 
appellant.  L.  B.  Moutanye,  J.  N.  Duncan, 
U.  C.  Watson,  and  Blackburn  &  WrUibt, 
for  respondent. 

Prr  Curiam.  This  is  a  suit  for  divorce, 
on  the  ground  of  cruel  and  inhuman  treat- 
ment and  desertion.  The  allegations  of 
tbe  complaint  are  denied  by  the  answer, 
and  the  defendant  alleges  atflrinative 
matter,  upon  which  she  asks  relief.  Tbe 
suit  was  dismissed  in  tbe  court  below  as 
to  botb  parties,  from  which  the  plaintiff 
alone  appeals.  The  question  is  one  of  fact 
alone,  and  the  evidence  is  voluminous.  No 
useful  purpose  will  be  subserved  by  mak- 
ing any  portion  of  it  a  matter  of  record. 
We  have  attentively  and  carefully  exam- 
ined all  tbe  testimony  in  the  case,  and  as 
a  result  are  of  the  opinion  that  plaintiff 
is  entitled  to  a  decree  of  divorce.  The 
two  minor  children  being  girls  of  tender 
years,  the  defendant  should  have  their 
care  and  custody  until  otherwise  ordered, 
and  the  plaintiff  to  pay  the  sum  ot  $40 
per  month  tor  their  support.  Decree  re- 
versed ;  plaintiff  to  pay  tbe  costs  and  dis- 
bursements of  this  suit. 


Pearce  et  ah  v.  Buell  et  al. 

(Suirreme  Court  of  Oregon.     Feb.  22, 1893.) 

Praudulrnt  Rkpresentatioss — Sale  op  Lasd — 
Kestosation  op  Mortoaoe  Libv. 

1.  A  sale  will  not  be  set  aside  simply  because 
of  frauduleot  rcpreseDtations  of  the  vendor.  It 
must  appear  that  tbe  vendee  was  igaorant  of 
tbe  actual  facts,  and  relied  on  the  ropresouta- 
tions. 

2.  By  the  terms  of  a  sale  of  land,  the  vendee 
was,  as  part  of  tho  purchase  price,  to  pay  at  once 
part  ot  11  debt  evidencod  by  the  vendor's  note, 
and  secured  by  mortgage  on  the  land,  and  to  as- 
sume the  payment  of  the  balance  thoreof,  and  to 
execute  his  note,  secured  by  mortgage  oo  the 
land,  therefor.  Held,  that  the  mortgagee,  who. 
In  ignorance  of  a  judgment  lien  on  tho  land,  and 
with  no  intention  of  waiving  his  prior  liou,  re- 
leased his  mortgage  and  took  the  vendee's  note, 
secured  by  mortgage,  for  the  balance,  was,  as  to 
such  balance,  untitled  to  have  his  original  mort- 
gage restored,  as  against  the  judgment  lien- 
holder. 

Appeal  from  circuit  court,  Douglas  coun- 
ty; Martin  L.  Pipes,  Judge. 

Suit  by  John  Pearce  and  others  against 
T.  C.  Buell  and  others  for  cancellation  ot 
a  deed  and  reinstatement  of  a  mortgage. 
From  a  decree  in  favor  of  complainants, 
defendants  appeal. 

A.  C.  Jones,  Lane  <ft  Lane,  J.  C.  Fuller- 
ton,  and  E.  B.  Preble,  for  appellants.  J. 
W.  Hainiltoa  and  W.  R.  Willis,  for  re- 
spondents. 

Bean,  J.  This  is  a  suit,  on  the  ground 
of  fraud  and  mistake,  to  set  aside  a  con- 
veyance made  by  the  defendant  Buell  aud 
wite  to  Truman  and  Francis  Hyde,  who 
are  joined  as  plaintiffs  with  John  Pearce, 
and  to  reinstate  a  mortgage  given  by 
Buell  and  wile  to  Pearce  prior  to  the  date 
of  the  conveyance  from  Buell  to  the  Hydes. 
Tbe  facts  material  tor  tbe  ■decision  of  tbe 
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caae  are  these :  On  May  !),  1889,  the  defend  - 
ant  Baell  and  wife  executed  to  plaintiff 
Pearce  a  mortgage  apon  the  premises  de- 
scribed in  the  complaint  to  secure  the  pay- 
ment of  an  indebtednPBB  ot  $1,129,  with  in- 
terest at  the  rate  of  8  per  cent,  per  an- 
num, as  evidenced  by  a  certain  promis- 
sory note  for  that  amount,  due  one  year 
after  date,  which  mortgage  was  on  the 
same  dny  duly  recorded.  On  August  14, 
18S9.  the  defendants  S.  Marks  &  Co.  re- 
covered a  judgment  by  confpssioo  against 
defendant  Buell  for  f  1,251,  which  on  the 
same  day  was  duly  entered  in  the  Judg- 
ment lien  docKet.  On  July  21,  1890,  the 
plaintiffs  Hyde  desiring  to  purchase,  and 
the  defendant  Buell  to  iiell,  the  mortgaged 
premises,  it  is  alleged  "that  Buell  falsely 
and  fraudulently, and  with  intent  tocbeat 
and  defraud  Pearce  and  the  Hydes,  repre- 
sented to  them  that  there  were  no  Hens  or 
Incumbrances  upon  said  premises  except 
the  mortgage  Hen  of  plaintiff  Pearce;  and 
relying  upon  these  repreBentatlons,  nnd 
induced  thereby,"  the  said  Hydes  pur- 
chased said  property,  agreeing  to  pay 
therefor  the  sum  of  f  1,300,  in  manner  fol- 
lowing: To  assume  the  payment  of  $900 
of  the  mortgage  debt  <if  Pearce,  and  to  ex- 
ecute their  note,  secured  by  mortgage  up- 
on the  premises,  therefor;  to  pay  $334  In 
money  to  Pearce  on  said  debt,  and  the 
remainder  of  the  purchase  price,  $66.  to 
pay  to  said  Buell.  In  pursuance  ot  this 
agre«^ment,  Buell  conveyed  the  property 
to  the  Hydes,  and  they  executed  their 
notes  and  mortgage  to  Pearce  fur  $900, 
paid  him  $:^S4  in  money,  and  paid  the 
remaining  $66  to  Buell.  Pearce,  induced 
by  and  relying  upon  the  representations 
of  Buell  that  the  premises  were  free  from 
all  Hens  or  incumbrances  except  his  mort- 
gage, and  in  ignorance  of  the  lien  of  Marks 
&  Co.,  as  a  matter  ot  accommodation  to, 
and  for  the  convenience  ot,  Buell  and  the 
Hydes,  accepted  the  note  ond  mortgage 
ot  the  Hydes,  and  canceled  his  former 
mortgage  upon  the  record,  without  in- 
tending in  any  way  to  relinquish  his  first 
Hen  upon  the  premises  tor  the  balance  due 
him.  Afterwards,  Marks  &  Co.  caused  an 
execution  tu  be  issued  upon  their  judg- 
ment, and  were  proceeding  to  sell  the 
laud  thereunder,  when  this  suit  was 
brought  to  cancel  the  deed  from  Buell  to 
the  Hydes,  and  reinstate  Pearce's  mort- 
gage. By  its  decree  the  court  below  rein- 
stated Penrce's  mortgage  for  the  entire 
amount  originally  due  thereon,  and  inter- 
est; canceled  and  sot  aside  the  satisfac- 
tion thereof  on  the  record ;  canceled  the 
deed  from  Buell  to  the  Hydes,  and  the 
note  and  mortgage  given  by  them  to 
Pearce;  and  ordered  that  the  sum  of  $455, 
paid  by  the  Hydes  to  Pearce  on  his  mort- 
gage be  returned  to  them.  From  this  de- 
cree, defendants  appeal.  Although  Pearce 
and  the  Hydes  have  joined  in  this  suit  as 
plaintiffs,  their  interests  are  separate,  and 
must  be  so  conBidered  by  us. 

1.  The  plaintiffs  Hyde  base  their  right 
to  relief  upon  the  alleged  fraudulent  repre- 
sentations ot  Buell  concerning  the  liens 
upon  the  premises  purchased  by  them,  and 
their  reliance  upon  the  same  in  making  the 
purchase.  They  have  not  testified  in  the 
caee,  nor  is  there  any  evidence  whatever 


In  the  record,  ao  tar  as  we  can  ascertain, 
supporting  or  even  tending  to  support  the 
allegations  ot  the  complaint  in  this  re- 
spect. It  is  true  the  evidence  shows  that 
Kuell  stated  at  the  time  of  the  sale  and 
purchase  that  there  were  no  liens  or  in- 
cumbrances on  the  land  except  Pearce's 
mortgage:  but  whether  they  were  igno- 
rant of  tlie  actual  facts,  or  relied  upon 
this  representation,  does  not  appear.  The 
complaint  is  not  verified  by  them,  but  by 
their  co-plaintitf,  Pearce;  so  that  it  no- 
where appears  in  the  record  that  the 
Hydes  are  willing  to  swearthat  the  repre- 
sentations of  Buell  In  any  way  induced 
them  to  purchase  the  land.  For  aught 
that  appears  in  this  record,  they  may  have 
been  fully  informed  that  Marks  &  Co.  held 
a  judgment  lien  against  theland  they  were 
purchasing,  either  from  an  examination 
of  the  record  or  from  other  sources  of  in- 
formation. If  so,  certainly,  they  cannot 
hav?  the  sale  set  aside  on  account  of  any 
representations  ot  Buell  in  relation  to  the 
matter,  even  If  false.  The  burden  of  proof 
Is  upon  them,  and  they  must  prove  the  al- 
legations of  their  complaint  by  a  prepon- 
derance oltlie  evidence  before  they  can  pre- 
vail in  this  suit.  This  they  have  not  done, 
or  even  attempted  to  do,  and  there  in  an 
entire  failure  of  proof  on  their  part.  So 
much  ot  the  decree  of  the  court  below  as 
is  in  their  favor  must,  therefore,  be  re- 
versed, for  want  of  evidence  to  support  it. 
2.  Passing  now  to  the  case  as  made  by 
the  plaintiff  Pearce,  it  clearly  appears 
from  the  testimony  that  he  accepted  the 
note  and  mortgage  from  the  Hydes  for 
the  balance  due  from  Buell,  and  canceled 
the  former  mortgage  on  the  record,  under 
a  mistake  and  in  Ignorance  of  the  lien  ot 
Marks  &  Co.,  and  with  no  intention  of 
waiving  his  prior  lien.  This  was  but  a 
mere  change  in  the  form  of  the  indebted- 
ness, growing  out  of  the  fact  that  Buell 
bad  sold  the  mortgagred  premises  to  the 
Hydes,  who  were  to  pay  the  Pearce  mort- 
gage as  part  ot  the  consideration,  and 
therefore,  as  a  matter  ot  convenience,  the 
new  note  and  mortgage  from  the  Hydes 
was  given.  This  mere  change  In  the  form 
ot  the  Indebtedness  did  not  operate  as 
a  payment  of  the  Buell  mortgage  or  dis- 
charge the  Hen,  because  it  was  evidently 
not  so  intended  by  the  parties.  "No 
change  in  the  form  of  indebtedness  or  in 
the  mode  of  payment  will  discharge  the 
mortgage.  A  mortgage  secures  the  debt, 
and  not  the  note  or  bond  or  other  evi- 
dence of  it.  No  change  in  the  form  of  the 
evidence  or  the  mode  or  time  of  payment, 
nothing  short  ot  actual  payment  of  the 
debt  or  an  express  release,  will  operate  to 
discharge  the  mortgage. "  Jones,  Mortg. 
§  924.  This  is  so  both  between  the  parties 
and  as  to  a  subsequent  Henholder.  Id.  § 
927.  Nor  did  the  giving  of  a  new  note 
with  the  names  of  the  Hydes  In  place  of 
Buell  operate  as  a  waiver  ot  the  original 
mortgage.  Jones,  Mortg.  §  929;  Pond  v. 
Clarke,  14  Conn.  334;  Hyde  v.  Tanner,  1 
Barb.  75.  In  such  case  a  court  of  eqnlty 
will  look  through  the  form  to  the  sub- 
stance, and  keep  alive  the  original  se- 
curity, If  It  can  be  done  without  Injury  to 
the  third  parties.  No  role  ot  law  is  better 
settled  than  If  the  bolder  ot  a  mortgage 
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take  a  new  mortKa^e  as  a  snbstltatp  for  a 
former  one,  and  cancel  and  release  the  lat- 
ter, In  iKuorance  of  the  existence  of  an  in> 
tervenlnK  lipn  upon  the  mortga^^ed  prem- 
iueM,  although  such  Hen  be  of  record,  equity 
'Will,  In  the  abHence  of  the  interveiiiug 
rights  of  third  partiea,  restore  the  lien  ol 
the  drat  mortgage,  and  give  It  Its  original 
priority.  JoneH,  Mortg.  jS  972;  Geib  v. 
Reynolds,  85  Minn.  ,S31,  28  N.  W.  Rep.  923; 
Bruse  v.  Nelson,  83  Iowa,  157;  Downer  ▼. 
Miller,  l.";  Wis.  677;  Vannice  v.  Bergen,  16 
Iowa,  53.5;  Robinson  t.  Sampson,  28  Me. 
3S8;  Corey  v.  Alderman,  46  Mich.  640,  9  N. 
W.  Ren.  844;  Cansler  v.  Sallls,  64  Miss.  446. 
The  fact  that  the  mortgage  was  released 
In  ignorance  of  the  existence  of  the  inter- 
vening lien  Itt,  in  equity,  deemed  such  a 
tnistake  of  fact  as  to  entitle  the  party  to 
teWet,  although  such  lien  may  have  been  of 
record.  Bruse  v.  Nelson,  supra;  Cobb  v. 
Dyer,  69  Me.  494;  Geib  v.  Reynolds,  supra. 
To  restore  the  mortgage  of  Pearce  as  a 
Hen  upon  the  mortgaged  premises  for  the 
amount  due  him,  prior  and  paramount  to 
the  lien  of  Marks  &  Co.,  Is  but  to  prevent 
manifest  injustice  and  hardship, and  inter- 
feres with  no  superior  intervening  equi- 
ties. The  Hen  of  Marks  &  Co.  was  ob- 
tained prior  to  the  release  of  Pearce's 
mortgage,  and  therefore  they  have  not 
been  in  any  way  misled  by  the  discbarge 
of  the  mortgage.  They  have  advanced 
iio  new  consideration  in  consequence  of 
such  release,  or  changed  their  position  In 
any  way.  With  the  mortgage  restored 
for  the  amount  due  Pearce,  they  will  be 
in  the  same  position  as  before  the  cancel- 
lation,—no  better  and  no  woree.  1 1  would 
be  inequitable  and  unjust  to  permit  them 
to  take  advantage  of  plaintiff's  mistake 
In  canceling  his  mortgage.  The  cancella- 
tion of  a  mortgage  is  but  prJuia  fucie  evi- 
dence of  its  discharge,  and  it  may  be 
shown  that  it  was  made  by  mistake,  as  Is 
clearly  the  fact  in  the  case  here.  Onder 
such  circumstances,  Marks  &  Co.  have  no 
equity  or  claim  to  resist  the  older  and 
superior  equity  of  Pearce  to  a  restoration 
of  bis  original  rights.  The  principle  run- 
ning through  all  the  cases  ot  tlus  class, 
says  Baeculo,  J.,  "is  that,  when  the  legal 
rights  of  the  parties  have  been  changed 
by  mistake,  equity  restores  them  to  their 
former  condition,  when  it  can  be  done 
without  interfering  with  any  new  rights 
acquired  on  the  faith  and  strength  ol  the 
altered  condition  ot  the  legal  rights,  and 
without  doing  injustice  toother  persons." 
Barnes  v.  Camack,  1  Barb.  392.  In  such 
cases  a  court  of  equity  will  look  through 
the  form  to  the  substance  of  the  transac- 
tion, and  keep  an  Incumbrance  alive,  or 
consider  it  extinguished,  as  will  best  serve 
the  purposes  of  justice  and  the  intention 
of  the  parties.  Barnes  v.  Camack,  supra; 
Starr  v.  Ellis,  6  Johns.  Ch.  •393.  It  fol- 
lows, therefore,  that  plaintiff  Pearce  is  en- 
titled to  a  decree  reinstating  his  mortgage 
as  a  lien  upon  the  premises  described  in 
the  complaint  for  the  amount  due  hlm,to- 
wit,  $745,  with  interest  at  the  rate  of  8  per 
cent,  per  annum  from  July  21, 1890,  prior 
and  paramount  to  the  lien  of  the  jndg- 
ment  recovered  by  Marks  &  Co.  against 
Buell;  and  if  the  parties  so  desire  a  decree 
of  foreclosure  may  be  entered  here.    The 


deoree  of  the  conrt  below  is  therefore  mod- 
ified as  indicated  in  this  opinion,  neither 
party  to  recover  costs  in  this  court. 


Smith  v.  Tow.nsexd. 

{Supreme  Ceurt  of  OhlaUoma.    Feb.  1, 1898.) 

Public  Lands— Issub  ot  Patbst — Equitable  Jit- 
bisdivtion — looation  ov  homektbad. 

1.  Whore  the  oiBcers  of  the  United  States 
land  department,  acting  on  a  known  state  of  fat-ts, 
draw  a  conclusion  o'.  law  and  issue  a  patent  for 
a  portion  of  the  public  domain,  a  court  of  equity 
may  entertain  a  complaint  praying  that  the  i:ut- 
ertce  be  decreed  a  trustee  for  plaintiff,  and  that 
he  be  compelled  to  convey  the  legal  title, 

a.  Under  Act  Cong.  March  9,  1889,  (25  U.  S. 
Bt  at  Large,  p.  1005, )  relating  to  the  opening  of 
certain  land  in  Oklahoma  for  settlement,  which 
provides  tbat,  "until  said  lands  are  opened  for 
settlement  by  proclamation  of  the  president,  no 
person  shall  be  permitted  to  enter  upon  and  oc- 
cupy the  same,  and  no  person  violating  this  pro- 
vision shall  ever  be  permitted  to  enter  any  of 
said  lands  or  acquire  any  right  thereto,  "  and  under 
the  proclamation  of  the  president,  declaring  that 
the  lands  would  be  opened  for  settlement  at  the 
hour  of  13  o'clock  noon  ot  the  23d  day  of  April. 
1889,  an  employe  of  the  A.,  T.  &  S.  F.  R.  R.. 
who,  by  virtue  of  his  position,  remains  on  tbe 
land  from  March  2,  1889,  to  noon  of  April  32d, 
cannot  take  advantage  of  his  presence  to  select 
and  claim  a  homestead. 

Appeal  from  district  court,  Oklahoma 
county;  John  G.  Clabk,  Judge. 

Action  by  Alexander  F.  Smith  against 
Eddie  B.  Townsead  for  tbe  purpose  of 
having  defendant  declared  tbe  trustee 
of  certain  land  for  plaintiff,  and  praying 
for  a  conveyance  of  th'>  legal  title.  De- 
cree tor  defendant.  PlaiatiB  appeals.  Af- 
firmed. 

Amos  Gmen  and  J.  L.  Brown,  tor  appel< 
lant.  John  F.  litone  and  Johnson  Jt  Uo  w- 
at-d,  for  appellee. 

Grbe.n,  C.  J.  On  the  30th  day  ot  April. 
1891,  appellant,  Alexander  F.  Smith,  filed 
his  complaint  in  the  district  court  of  Okla- 
homa county,  against  the  appellee.  Eddie 
B.  Townsend,  for  the  purpose  of  having 
the  appellee  declared  a  trustee  for  the  ap- 
pellant as  to  the  N.  E.  Ji  of  section  35.  iu 
township  14  N.,  of  range  3  W.,  and  for  a 
conveyance  of  the  legal  title  of  said  real 
estate  by  appellee  to  appellont.  It  Is 
averred  in  appellant's  complaint,  later 
aliH,  that,  during  the  year  1889,  be  was  a 
citizen  ot  the  United  States,  over  the  age 
of  21  years,  and  the  head  ot  a  family,  and 
in  all  respects  qualified  to  enter  public 
lands  under  tbe  homestead  laws  ot  the 
United  States.  That,  during  the  years 
1S8S  and  l8sn.  the  Atclilson,  Topeka  & 
Santa  Fe  Railroad  Company  was  engaged 
in  operating  a  railroad  through  tbe  Indi- 
an Territory,  and  had  set  apart  to  Its  use 
a  right  ot  way  through  said  territory,  as 
Is  provided  by  treat.y  with  the  various  In- 
dian tribes  and  the  acts  of  congi-ess  might 
be  done;  and,  as  a  part  of  said  right  ot 
way,  was,  during  those  years,  holding  a 
piece  of  ground  at  Edmond  station,  la 
said  territory,  and  bad  thereon  station- 
houses  for  the  use  ot  tbe  necessary  em- 
ployes ot  said  railroad  company.  That, 
during  the  years  1S88  and  1S89,  appellant 
was  one  of  the  persons  employed  by  said 
railroad  company,  as  one  of  its  necessaiy 
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employes,  and  was  engagnd  as  one  of  ita 
trackmen  to  work  upon  and  keep  said 
railroad  trnck  In  good  repair;  and  during 
all  that  time  appellant  resided  In  a  ata- 
titin-hoase  of  said  ri'llroad  company,  lo- 
cated on  said  right  of  way,  at  Edmond, 
and,  up  to  noon  of  April  22,  1880, remained 
continuously  on  said  right  of  way,  as  by 
law  required.  That  the  d  welling  ot  appel- 
lant  on  said  right  of  way  was  commenced 
and  carried  on,  and  the  labor  on  said  rail- 
road was  performed,  and  appellant's  com- 
incc  within  the  Indian  Territory  was  with 
no  intention  to  take  lands,  butfor  the  pur- 
pose of  performing  necessary  Inboron  said 
railroad.  That  when  the  lands  surround- 
inc  aajd  station  at  Edmond  were  thrown 
open  to  settlement,  under  the  acts  ot  con- 
gress of  March  1  and  2,  1880,  under  the 
proclamation  of  the  prenident  of  date 
of  March  23, 1889,  appellant  was  at  Ed- 
mond station,  and  on  said  right  of  way, 
and,  soon  after  the  boar  of  noon,  on  April 
22,  ]88»,  went  upon  the  N.  E.  ]^  ot  sectioo 
85,  in  township  14  N.,  of  ranged  W.,  and 
settled  on  the  same  as  bis  homestead,  and 
with  the  Intention  ot  occupying  the  same 
as  his  homestead  ander  the  laws  of  the 
United  Sta  tes.  That,  parsnant  to  said  in- 
tention, be  erected  a  house  thereon,  and 
otherwise  Improved  the  same,  and  dwelt 
on  it  as  bis  home,  as  required  by  law, 
and,  in  further  pursuance  of  said  inten- 
tion, dnly  made  homestead  entry  ot  said 
land  at  the  United  States  land-otHce,  at 
Gntbrie,  on  the  23d  day  ot  April,  1889; 
and  that  he  has  ever  sinco  continued  to 
reside  ou  said  land,  and  to  occupy  the 
same  as  his  home,  and  now  occupies  the 
same  as  his  home.  That  on  the  22d  day 
of  Jnne,  1889,  the  appellee  filed  in  the  land- 
office  a  contest,  asking  that  said  home- 
stead entry  of  appellant  be  canceled,  lor 
the  rraaon  that  appellant  had,  after 
March  2,  1889,  and  before  noon  of  April  22, 
188!).  entered  upon  and  occupied  the  lands 
described  in,  and  dtclared  opened  to  set- 
tlement by,  the  president's  proclamation 
ot  March  23,  1889,  and  that  snid  contest 
was  heard  in  the  land-offlce  at  Guthrie  on 
the  following  statement  of  facts,  made 
and  filed  by  the  agreement  of  appellant 
and  appellee:  "Alexander  P.  Smith  bad 
been  for  a  long  time  prior  to  March  2, 
1K89,  in  the  employ  of  the  A.,  T.  A  S.  F.  R. 
Co.,  as  a  section  hand,  and,  on  January 
30. 1889,  came  to  Edmond,  Oklahoma  ter- 
ritory. In  that  capacity,  bringing  his  fam- 
ily with  him.  He  did  not  enter  the  terri- 
tory with  expectation  or  intention  ot  tak- 
ing land  in  the  Oklahoma  country.  He 
remained  in  the  employ  of  the  railroad 
company  until  noon  of  April  22,  1889, 
Santa  Fe  Railroad  time,  when  he  removed 
his  tent  to  a  point  about  a  hundred 
an  I  titty  yards  di>)tant  from  the  right  ot 
way  of  said  railroad,  and  on  the  land  in 
controversy,  where  be  put  it  up  and 
moved  Into  it.  From  January  30,  1889, 
Smith  lived  with  his  family  In  his  tent  on 
the  right  of  way  of  the  A.,  T.  &  S.  F.  Rail- 
road, wher*  it  passes  through  the  land  in 
controversy.  Prior  to  April  22,  1889, 
Smith  had  indicated  bis  intention  to  take 
the  land  in  controversy,  by  stating  the 
met  to  his  fellow-workmen,  but  had  done 
no  act  towards  carrying  oat  said  iuten- 
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tion.  A  notice  was  posted  at  the  station 
at  Edmond  by  the  A.,  T.  &  S.  F.  R.  Co., 
warning  all  employes  that,  if  they  ex- 
pected to  take  land,  they  most  leave  tha 
Oklahoma  country,  and  this  fact  was 
called  to  Smith's  notice.  Smith  has,  since 
noon  ot  April  22, 1889,  continued  to  resids 
upon,  cultivate,  and  improve  said  land,  in 
good  faith  as  a  homestead,  and  now  has 
inaproveroents  thereon.  Smith  is  a  legal 
qualified  homesteader,  unless  excluded  by 
reason  of  his  being  in  the  Oklahoma 
country  prior  to  April,  1889.  Smith  is  at 
present  in  the  employ  of  the  A.,  T.  A  S,  F. 
R.  Company,  and  has  been,  most  ot  the 
time,  since  April  22, 1889. "  That,  on  the 
trial  of  said  contest,  the  local  land-offlcers 
decided  that,  as  a  matter  of  law,  under 
the  agreed  facts,  appellant  was  entitled  to 
the  land;  and  that  appellee  appealed  from 
the  decision  ot  the  local  land-office  to  the 
commissioner  ot  the  general  land-office, 
who  reversed  the  decision  ot  the  local 
land-otfice,  and  ordered  appellant's  home- 
stead entry  to  be  canceled.  That  appe- 
lant appealed  to  the  secretary  of  the  in- 
terior, who  affirmed  the  decision  ot  the 
comralsaiouer,  and  on  the  28th  day  ot 
February,  1891,  ordered  the  homestead  en- 
try of  appellant  to  be  canceled,  and  that 
the  same  was  canceled ;  and  that  the  ap- 
pellee, on  the  12th  day  ot  March,  1891, 
made  homestead  entry  of  said  laud. 
That  on  or  about  the  80tb  day  ot  April, 
1891,  appellee  made  final  proof  on  said 
land,  and  commuted  the  same,  and  paid 
to  the  land-offlcers  one  dollar  and  a  quar- 
ter per  acre,  and  obtained  his  final  receipt, 
and  now  holds  the  legal  title,  and  is  enti- 
tled to  a  patent.  That  the  commissioner 
and  secretary  of  the  interior  committed 
error  of  law  in  said  matter,  and  miscon- 
strued the  law  in  relation  thereto,  in  this: 
They  held  that,  under  the  facts  so  agreed 
upon,  appellant  was  barred  from  entering 
lands  in  Oklahoma,  and  had  forfeited  bis 
right  to  enter  a  homestead  in  the  land  de- 
scribed In  the  president's  proclamation  ot 
March  23, 1889,  by  being  within  said  lands 
between  March  2,  1889,  and  noon  of  April 
22, 1889.  That,  aa  matter  of  law.  appel- 
lant was  not  disqualified  to  make  home- 
stead entry  ot  land  within  said  bound- 
aries; and,  had  the  law  been  properly 
construed,  appellant's  homestead  entry 
would  not  hare  been  canceled ;  and  that 
the  value  of  said  land  is  the  sum  ot  fU.UOO. 
The  pra.ver  of  appellant's  complaint  is 
that  appellee  may  he  decreed  to  hold  the 
land  in  trust  for  appellant,  and  maybe  de- 
creed to  convey  the  legal  title  to  appel- 
lant, couclnding  with  the  general  prayer 
tor  equitable  relief;  and  the  complaint 
was  duly  verified  by  appellant.  On  »be 
6th  day  of  May,  1891,  appellee  appeared  in 
the  action,  and  filed  a  demurrer  to  appel- 
lant's complaint,  stating,  as  grounds  of 
demurrer— /-"irst,  that  the  court  had  no 
jurisdiction;  and,  aecotid,  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  and  the  court 
sustained  the  demurrer,  and  dismissed  the 
complaint,  at  the  cost  of  the  appellant; 
to  which  action  of  the  court  appellant  ez> 
cepted,  and  prayed  an  appeal  to  this 
court,  and  brings  the  record  here,  and  as- 
signs for  error  the  sustaining  ot  the  de- 
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murrer  and  the  dismlsBal  of  the  complaint 
at  the  cost  of  the  appellant. 

The  queatloDB  presented  lor  the  consid- 
eration of  tblB  cunrtare  qnestionsof  great 
importance,  and  their  determination  will 
affect  iotereats  of  claimants  in  some  of  the 
most  valaabie  land  in  the  territory ;  but, 
whatever  the  results  may  be,  the  court 
has  but  one  duty  to  perform,  and  that  Is 
to  declare  the  law  as  the  court  under- 
stands the  law  to  be. 

The  first  question  presented  by  the  de- 
murrer challenfces  the  Jurisdiction  of  the 
district  court  as  to  the  subject-matter  of 
the  suit.  That  the  district  court  had  Ju- 
risdiction of  the  subject-matter  of  the  suit 
cannot  be,  and  is  not,  seriously  ques- 
tioned. It  is  a  court  of  general  jurisdic- 
tion In  all  cases  at  law  and  in  equity.  Or- 
ganic Act,  §  9.  And  the  question  has  been 
BO  frequently  passed  upon  by  the  supreme 
court  of  the  United  States  that  it  is  no 
longer  open  to  diBcuasion.  Johnson  v. 
Towsley,  13  Wall.  72;  Hector  v.  Gibbon, 
111  n.  S.  276,  4  Sup.  Ct.  Rep.  605.  In  Rec- 
tor V.  Gibbon,  supra,  the  court,  in  spealc- 
ing  of  Johnson  v.  Towsley,  said:  "This 
case  is  a  leading  one  in  this  branch  of  the 
law,  and  has  been  uniformly  followed. 
The  declBlon  aptly  expresBes  the  settled 
doctrine  of  this  court  with  reference  to  the 
action  of  the  officers  uf  tlie  laud  depart- 
ment, that,  when  the  legal  tiUe  has  passed 
from  the  United  States  to  one  party,  when 
in  equity  and  in  good  conscience  and  by 
the  laws  of  congress  it  ought  to  go  to  an- 
other, a  court  of  equity  will  convert  the 
holders  into  a  trustee  uf  the  true  owner, 
and  compel  him  to  convey  the  legal  title. 
This  doctrine  extends  to  the  action  of  all 
officers  having  charge  of  proceedings  for 
the  alienation  of  any  portion  of  the  public 
domain.  The  parties  actually  entitled  un- 
der the  law  cannot,  because  of  the  miscou- 
Btructlon  by  tboue  officers,  be  deprived  of 
their  right."  In  this  case  there  are  no 
controverted  facts,  as  it  was  tried  and  de- 
termined before  the  officers  of  the  land  de- 
partment. Including  the  secretary  of  the 
interior,  on  the  statement  of  facts  agreed 
to,  and  which  is  copied  at  large  in  the 
complaint;  but  appellant's  contention  ia 
that  the  officers  of  the  land  department 
misconstrued  the  law,  and  thus  gave  to 
the  appellee  the  land  that  should  have 
been  given  to  appellant,  and  would  have 
been  given  to  appellant  had  the  law  been 
correctly  applied  to  the  admitted  facts, 
and  which  brings  this  case  clearly  within 
the  rule,  as  to  Jurisdiction  of  a  court  of  eq- 
uity, announced  by  the  declnions  cited 
above. 

The  second  ground  of  demurrer,  that 
appellant's  complaint  does  not  state  facts 
Bufflcient  to  constitute  a  cause  of  action, 
presents  the  moat  important  question  in 
this  case,  and  one  which  Is  res  Integra  in 
the  courtu,  although  it  has  been  frequent 
iy  passed  upon  in  the  land  department.  If 
the  factH  stated  do  not  constitute  a  cause 
of  action,  it  is  because  appellant  was  dis- 
qualified under  the  law  to  take  the  home- 
stead in  controversy,  by  reason  of  his  be- 
ing within  the  lands  opened  to  settlement 
between  the  Sd  day  of  March,  1889,  and 
noon  of  April  22, 1889.  It  is  needless  to 
say  that  this  question  can  only  arise  with 


reference  to  the  homestead  settlement  of 
the  public  domain  in  the  territory  of  Okla- 
homa. A  part  of  the  public  lands  in  the 
territory  of  Oklahoma  that  were  open  to 
settlement  at  noon  of  the  22d  day  of  April, 
1889,  by  proclamation  of  the  president  of 
the  United  States,  were  obtained  by  the 
United  States  from  the  Seminole  Indians: 
and  those  lands  lie  between  the  north  and 
south  branches  of  the  (Canadian  river;  and 
a  part  of  the  lands,  so  opened  to  settle- 
ment, were  obtained  from  the  Muscogee 
or  Creek  Nation  of  Indians;  and  these 
lands  lie  between  the  north  branch  of  the 
Canadian  river  and  the  south  line  of  the 
Cherokee  outlet.  The  act  of  congress  ap- 
proved Mareh  1,  1S89,  accepting,  ratifying, 
and  confirming  the  article  of  cession  and 
agreement  with  the  Muscogee  or  Creek 
Nation  of  Indians,  (2.')  U.  S.  St.  at  Large, 
p.  7i>9,)  provides  as  follows:  "Sec.  2. 
That  the  lands  acquired  by  the  United 
States  under  said  agreement  shall  be  a 
part  of  the  public  domaiu,  but  they  shall 
only  be  disposed  of  in  accordance  with  the 
laws  regulating  homestead  entries, and  to 
the  persons  qualified  to  make  such  home- 
stead entries,  not  exceeding  one  hundred 
and  sixty  acres  to  one  qualified  claimant; 
and  the  provisions  of  section  twenty- 
three  hundred  audone  of  the  Revised  Stat- 
utes of  the  United  States  shall  not  apply 
to  any  lands  acquired  under  said  agree- 
ment. Any  person  who  moy  enter  upon 
any  part  of  said  lands  in  said  agreement 
mentioned  prior  to  the  time  that  the  same 
are  opened  to  settlement  by  act  of  con- 
gress shall  not  be  permitted  to  occupy  or 
to  make  entry  of  such  lands,  or  lay  any 
claim  thereto."  These  provisions  of  the 
act  of  March  1, 1889,  were,  however,  only 
applicable  to  the  lands  obtained  from  the 
Muscogee  or  Creek  Nation  of  Indians ;  but 
by  act  of  congress  approved  March  2, 1889, 
(25  U.  S.  St.  at  Large,  p.  1005,)  it  was  pro- 
vided:  "Sec.  13.  That  the  lands  acquired 
by  the  United  States  under  said  agree- 
ment shall  be  a  part  of  the  public  domain, 
to  be  disposed  of  only  as  herein  provided, 
and  sections  sixteen  and  thirty-six  of  each 
township,  whether  surveyed  or  unsur- 
veyed,  are  hereby  reserved  for  the  use  and 
benefit  of  the  public  schools,  to  be  estab- 
lished within  the  limits  of  said  lands,  un- 
der such  conditions  and  regulations  as 
may  be  hereafter  enacted  by  congress. 
That  the  lands  acquired  by  conveyance 
from  the  Seminole  Indians  hereunder,  ex- 
cept the  sixteenth  and  thirty-sixth  sections, 
shall  be  disposed  of  to  actual  settlers,  un- 
der the  homestead  laws  only,  except  as 
herein  otherwise  provided,  (except  that 
section  two  thousand  three  hundred  and 
one  of  the  Revised  Statutes  shall  not  ap- 
ply:)  and  provided,  further,  that  any  per- 
son who  having  attempted  to,  but  for 
any  cause  failed  to,  secure  a  title  in  fee  to 
a  homestead  under  existing  law,  or  who 
made  entry  under  what  is  known  as  the 
'commuted  provision' of  the  homestead 
law,  shall  be  qualified  to  make  a  home- 
stead entry  upon  said  lands:  and  provid- 
ed, further,  that  the  rights  of  honorably 
discharged  Union  soldiers  and  sailors  in 
the  late  civil  war,  as  defined  and  described 
in  sections  twenty-three  hundred  and  four 
and  twenty-three  hundred  and  five  ut  the 
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BevlBed  Statutes,  ntaall  not  be  abridged : 
and  provided,  farther,  that  each  entry 
•hall  be  In  eqnare  lorm,  as  nearly  as  prac- 
ticable, and  no  person  be  permitted  to 
enter  more  than  one  quarter  section  tliere- 
or;  bat,  until  said  lands  are  opened  for 
settlement  by  proclamation  of  the  presi- 
dent, no  person  shall  be  permitted  to  en- 
ter apoii  and  occupy  the  same,  and  no  per- 
son violating  this  provision  shall  ever  be 
permitted  to  enter  any  of  said  lands,  or 
acquire  any  right  thereto.  The  secretary 
of  the  Interior  may,  after  said  proclama- 
tion, and  not  before,  permit  entry  of  said 
lands  for  town-sites,  under  sections  twen- 
ty-three hundred  and  elghty-peven  and 
twenty-three  hundred  and  eighty-eight  of 
the  Revised  Statutes,  but  no  such  entry 
shall  embrace  more  than  one  half  section 
of  land.  That  all  the  foregoing  provis- 
iiins  with  reference  to  lands  to  be  acquired 
from  the  Seminole  Indians,  including  the 
provisions  pertaining  to  forfeiture,  shall 
apply  to  and  regulate  the  disposal  of  the 
lands  acquired  from  the  Muscogee  or  Creek 
Indians  by  articles  of  cession  and  agree- 
ment made  and  concluded  at  the  city  of 
Washington  on  the  nineteenth  day  of  .1  an- 
uary,  in  the  year  of  our  Lord  eighteen 
hundred  and  eighty  nine."  In  pursuance 
of  the  provisions  of  tlie  act  of  March  2, 
1889.  the  president  of  the  United  States,  on 
the  itM  day  of  March,  1889,  issued  bis  proc- 
lamation, therein  citing  the  act  of  March 
1. 18S9,  and  the  net  of  March  2, 18HU,  and 
declaring  that  the  lands  therein  described 
would  be  opened  to  settlement  at  the 
bonrofI2  o'clock  noon  of  the22ddayof 
April,  1889,  and  gave  the  following  warn- 
ing: "Warning  is  hereby  nguin  expressly 
given  that  no  person  entering  upon  and 
occupying  said  lands  before  said  hour  of 
twelve  o'clock  noon  of  the  2;!fl  day  of 
April.  A.  D.  1889,  hereinbefore  fixed,  will 
ever  be  permitted  to  enter  any  of  said 
lauds,  or  acquire  any  rights  thereto,  and 
that  the  otticers  of  the  United  States  will 
be  requii-ed  to  strictly  enforce  the  provis- 
ions of  the  act  of  congress  to  the  above 
effect. " 

It  is  contended,  on  behalf  of  the  appel- 
lant, that  bis  prenence  within  the  lands, 
declared  open  to  settlement,  by  the  proc- 
lamation of  the  president,  after  March  2, 
1889,  and  before  noon  of  April  22,1889,  was 
lawful,  and  that  he  did  not  enter  and 
occupy  any  part  of  such  lands  before 
noon  of  April  22, 1S89,  In  violation  of  the 
act  of  March  2.  1889,  and  the  presi- 
dent's proclamation;  and  that  he  was 
not  disqualified  to  take  the  land  in  con- 
troversy under  the  provisions  of  the  act 
of  March  2,  1889.  The  qnallflcation  of  ap- 
pellant to  settle  upon  and  enter  the  land 
in  controversy  as  a  homestead  under  the 
homestead  laws  of  the  United  States, 
depends  entirely  upon  the  constrnction 
and  meaning  to  be  given  to  the  act  of 
March  2. 1889.  The  prohibitory  clause  of 
the  act  is:  "But.  until  said  lands  are  open 
for  settlement  by  proclamation  of  the  pres- 
ident, no  person  shall  he  permitted  to  en- 
ter upon  and  occupy  tlie  same;  and  no 
person  violating  this  provision  shall  ever 
be  permitted  to  enter  any  ol  said  lands, 
or  acqolre  any  right  thereto."  There 
can  be  no  doubt  that  eongreaa  has  the 


power,  in  providing  tor  the  disposition  of 
the  public  lands,  to  prescribe  the  qualifl- 
eations  of  homestead  settlers;  and  only 
such  persons  as  possess  the  qualiflcations 
prescribed  can  avail  themselves  of  the  ben- 
efit of  the  homestead  laws;  and  the  quali- 
fications prescribed  by  section  13  o(  the 
act  of  March  2,  1889,  were  wltbiu  the 
power  of  congress  to  enact. 

It  is  earnestly  and  ably  contended  that 
the  prohibitory  clause  of  the  act  of  March 
2, 188i),  is  a  penal  law,  and  must  be  con- 
strued strictly;  and  that, before  appellant 
can  be  held  to  be  disqualified,  bis  acts 
must  come  within  the  letter  as  well  as  the 
spirit  of  the  clause.  Such  is  the  universal 
rule  of  construction  of  penal  statutes,  ex- 
cept when  changed  by  statutory  enact- 
ment, as  has  been  done  in  some  of  the 
states.  But  the  clause  under  considera- 
tion Is  not  a  penal  statute.  It  creates  no 
crime,  and  imposes  no  penalty  or  forfeit- 
ure. It  simply  prescribes  the  qualilica- 
tlons  of  homestead  settlers  on  the  public 
lands  mentioned  in  the  act.  Penal  stat- 
utes are  those  by  which  punishments  are 
imposed  for  the  transgression  of  the  law. 
or  the  penalties  are  prescribed  for  the 
commission  or  omission  of  some  act 
which  are  recoverable  in  a  criminal  or 
civil  action.  Suth.  St.  Const.  §  208;  End. 
Intern.  St.  §  231.  The  question,  then,  is, 
did  appellant  enter  upon  and  occupy  any 
part  of  the  lands  opened  to  settlement,  Ity 
proclamation  of  the  president,  after  the 
2d  day  of  March,  1889,  and  before  noon  of 
April  22,  1889,  within  the  meaning  of  the 
prohibitory  clause  of  the  act  of  March  2. 
1889?  And  a  solution  of  this  question  nec- 
essarily Involves  an  interpretation  and 
construction  ol  the  words  "enter  upon  and 
occupy,"  as  used  In  that  act. 

In  section  2  of  the  act  of  March  1,  1889. 
which  prescribes  the  qualifications  ol 
homestead  settlers  upon  the  lands  ac- 
quired from  the  Muscogee  or  Creek  Na- 
tion of  Indians,  and  which  was  approved 
one  day  before  the  approval  of  the  act  of 
March  2,  1889,  the  prohibitory  clause  pro- 
vides: "Any  person  who  may  enter  upon 
any  part  of  said  lands  In  said  agreement 
mentioned,  prior  to  the  time  that  the 
same  are  open  to  settlement  by  act  of  con- 
gress, shall  not  be  permitted  to  occupy  or 
to  make  entry  of  such  lands,  or  lay  any 
claim  thereto. "  As  section  2  of  the  act  of 
March  1,  1889,  and  section  13  of  the  act  of 
March  2,18SU,  are  parts  of  two  acts  passed 
at  the  same  session  of  congress,  and  were 
approved  and  took  effect  within  one  day 
of  each  other,  and  are  la  pari  materin, 
tliey  must  be  considered  as  parts  of  the 
same  act, and  must  be  read  and  construed 
together.  Statutes  passed  on  the  same 
day,  on  the  same  subject,  must  be  con- 
strued as  sections  of  the  same  act;  and 
statutes  passed  at  the  same  session,  on 
the  same  subject,  must  be  construed  as 
one  act.  St.  Martin  v.  New  Orleans,  14 
La.  Ann.  113;  People  ▼.  Jackson,  8U  Cal. 
427:  Cain  v.  State,  20  Tex.  855. 

When  these  statutes  are  read  together, 
as  parts  of  one  act,  as  they  must  be,  is  the 
language  so  clear  and  unambiguous  as  to 
leave  no  room  for  construction?  Clearly 
not;  and  it  becomes  necessary  to  ascer- 
tain tbe  intention  of  congress,  and  such 
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Intention  mnst  control  In  the  construc- 
tion of  the  prohibitory  claDsei)  of  both 
actH.  And  the  intention  of  congress  must 
be  gathered,  not  only  from  the  language 
of  the  acts,  but  from  the  cause  or  necessity 
of  the  enactments,  and  from  other  circum- 
stances. No  clearer  statement,  of  the  law 
which  governs  in  i^he  construction  of  stat- 
utes can  be  found  than  in  the  opinion  of 
the  court  in  People  v.  Insurance  Co.,  15 
Johns.  358,  where  it  is  said  "that,  in  con- 
struing a  statute,  the  intention  of  the  leg- 
islature Is  a  fit  and  proper  subject  of  In- 
quiry, is  too  well  settled  to  admit  of  dis- 
pute. That  intention  is  to  be  collected 
from  the  act  Itself,  and  other  acts  la  pari 
materia.  It  may  not,  however,  be  amiss 
to  state  and  keep  in  view  some  of  the  best- 
established  and  well-settled  rules  on  the 
subject.  Such  construction  ought  to  be 
pot  upon  a  statute  as  may  best  answer 
the  intention  which  the  makers  had  in 
view.  And  this  intention  is  sometimes  to 
be  collected  from  the  cause  or  necessity  of 
making  the  statute,  and  sometimes  from 
other  circumstances;  and  whenever  such 
Intention  can  be  discovered  It  ought  to  be 
followed,  with  reason  and  discretion,  in 
the  construction  of  the  statute,  although 
such  construction  seems  contrary  to  the 
letter  of  the  statute.  Where  any  words 
are  obscure  or  doubtful,  the  intention  of 
the  legislature  is  to  be  resorted  to,  in  or- 
der to  tlnd  the  meaning  of  the  words.  A 
thing  which  Is  within  the  intention  of  the 
makers  of  a  statute  is  us  much  within  the 
statute  as  if  it  were  within  the  letter; 
and  a  thing  which  Is  within  the  letter  of 
the  statute  is  not  within  the  statute,  un- 
less It  be  within  the  intention  of  the  mak- 
ers; and  such  construction  ought  to  be 
put  upon  it  as  does  not  suffer  it  to  be 
eluded." 

It  is  conceded  that  the  language  used  in 
the  prohibitory  clause  of  section  2  of  the 
act  of  March  1,  18S9,  is  clear,  and  that  the 
intention  of  congress  was  that  no  person- 
should  enter  upon,  that  is,  go  upon,  any 
part  of  tiie  lands  mentioned  In  that  act 
prior  to  the  time  they  were  declared 
opened  to  settlement  by  act  of  congress, 
and  that  any  person  who  did  so  enter, 
with  the  intention  or  for  the  purpose  of 
settling  upon  any  part  of  the  same,  when 
they  should  he  open  to  settlement,  should 
not  be  permitted  to  occupy  or  make  en- 
try of  such  lands,  or  lay  any  claim  there- 
to. By  the  provisions  of  this  act,  con- 
gress absolutely  excluded  from  within  the 
limits  of  the  lands  all  persons  who  desired 
or  intended  to  a  rail  themselves  of  the  l>en- 
eflts  o(  the  homestead  laws  ol  the  United 
States  until  the  time  was  fixed  fortheir  be- 
ing opened  to  settlement,  and  disqualified 
every  person  who  entered  upon  any  part  of 
the  same,  before  that  time,  to  occupy,  or 
make  entry,  or  to  lay  any  claim  thereto. 
Here  the  intention  of  congress  is  clear  be- 
yond all  question. 

But  it  Is  contended  with  much  earnest- 
ness, and  not  without  plausibility,  that 
the  act  of  March  2,1889,  prescribes  a  differ- 
ent rule,  and  repeals  by  implication  the 
act  of  March  1,  1S80,  so  far  as  it  defines  the 
qualifications  of  persons  who  shall  be  per- 
mitted to  settle  upon  and  make  home- 
•tead  entry  ol  such  lands;  and  that  more 


than  an  entry  upon  tbe  lands  is  necessary 
to  disqualify;  that  the  party  must  have 
entered  upon  and  occupied  some  of  the 
lands  prior  to  the  time  they  were  opened 
to  settlement,  to  come  within  tbe  dis- 
qualifying clause  of  that  act.  Repeals  by 
implication  are  not  favored  in  tbe  law : 
and,  as  the  two  acts  must  be  read  and 
construed  together  as  one  act,  it  la  the 
duty  to  the  court  to  harmonise  them,  and 
give  effect  to  each  one,  if  possible.  It  la 
clear  that  congress  did  not  intend  to  re- 
peal section  2  of  the  act  of  March  1, 1889, 
by  section  13  of  the  act  of  March  2, 18>*9, 
and  that  both  sections  have  been  and  are 
still  in  force.  After  tiie  approval  of  tbe 
acts  of  March  1  and  2, 1888,  and  the  settle- 
ment of  all  the  lands  opened  to  settlement 
by  the  proclamation  of  the  president, 
congress,  by  act  of  May  2, 1890,  providing 
a  territorial  government  for  the  territory 
of  Oklahoma,  expressly  recognized  and 
declared  section  2  of  the  act  of  March  1, 
1889,  and  section  13  of  the  act  of  March  2, 
18K9.  to  be  in  force;  and  section  18  of  the 
act  of  May  2, 1890,  provides:  "The  lands 
within  said  territory  of  Oklahoma,  ac- 
quired by  cession  of  tbe  Muscogee  (or 
Creek)  Nation  of  Indians,  confirmed  by 
act  of  congress  approved  March  first, 
eighteen  hundred  and  eigbty-nlne,  and  also 
the  lands  acquired  In  pursuance  of  an 
agreement  with  the  Seminole  Nation  of 
Indians  by  release  and  conveyance,  dated 
March  sixteenth,  eighteen  hundred  and 
eighty-nine,  which  may  hereafter  be 
opened  to  settlement,  shall  be  disposed  of 
under  the  provisions  of  sections  twelve, 
thirteen,  and  fourteen  of  the  *  Act  mak- 
ing appropriations  for  the  current  and 
contingent  expenses  of  tbe  Indian  depart- 
ment, and  for  fulfilling  treaty  stipulations 
with  various  Indian  tribes,  for  the  year 
ending  June  thirtieth,  eighteen  hundred 
and  uinetj',  and  for  other  purposes,'  ap- 
proved March  second,  eighteen  hundred 
and  eighty-nine,  and  under  section  two  of 
an  'Act.  to  ratify  and  confirm  an  agree- 
ment with  tbe  Muscogee  (or Creek)  Nation 
of  Indians  in  the  Indian  Territory,  and 
for  other  purposes,'  approved  March  first, 
eighteen  hundred  and  eighty-nine:  pro- 
vided, however,  that  each  settler,  under 
and  in  accordance  with  the  provisions  ol 
said  acts,  shall,  before  receiving  a  patent 
for  bis  homestead,  pay  to  the  United 
States,  for  tbe  land  so  taken  by  bim.  In 
addition  to  the  fees  provided  by  law,  the 
sum  of  one  dollar  and  twenty-five  cents 
per  acre. "  By  section  20  of  the  act  of  May 
3, 1890,  the  provisions  of  section  2  ol  the 
act  of  March  1,  1889.  and  section  18  ol  tbe 
act  of  March  2,  1889,  are  made  applicable 
to  all  entries  in  the  territory  of  Okla- 
homa; and  the  section  provides  as  fol- 
lows: "That  the  procedure  in  applica- 
tions, entries,  contests,  and  adjudications 
in  the  territory  of  Oklahoma  shall  be  in 
the  form  and  manner  prescribed  under  the 
homestead  laws  of  the  United  States,  and 
the  general  principles  and  provisions  of 
the  homestead  laws,  except  as  modified 
by  the  provisions  of  this  act;  and  the  acts 
of  congress  approved  March  first  and  sec* 
ond,  eighteen  hundred  and  eighty-nine, 
heretofore  mentioned,  shall  be  applicable 
to  all  entries  made  In  said  territory,  bat 
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no  patent  sliall  be  Issued  to  any  peraon 
whn  l8  not  a  citizen  uf  tbe  United  Statea 
at  the  time  ot  making  fliial  proof." 

It  cannot  be  preHDiued  that  consrefls  in- 
tended to  eatabliak  one  rule  of  dlsqualifi- 
cation  fur  the  MuHcoRee  lands,  and  another 
rule  for  the  Seminole  lands,  rs  It  would  be 
unreasonable  tu  do  so;  but  It  la  manifest, 
from  a  consideration  of  all  the  acts  In  pari 
materia,  that  consress  Intended  tbe  same 
rule  should  apply  to  both;  and  that  coii- 
KresH  meantaud  Intended,  by  the  useot  the 
words  "enter  upon  and  occupy"  In  sec- 
tion 13  of  the  act  ot  March  2,1880,  just 
whut  tvaa  intended  and  meant  by  the 
use  of  the  words  "enter  upon  "  in  section 
2  of  tbe  act  of  March  1, 1889;  and  thus  all 
tlie  legislation  on  tbe  subject  is  barmon- 
ited  and  given  effect.  It  is  useless  to 
speculate  upon  the  meaning  of  the  words 
"enter  upon,"  and  "enter  upon  and  oc- 
'Cnpy, "  for  these  words  have  no  synonyms 
that  convey  their  meaning;  more  clearly 
than  they  do  themselves.  However,noper- 
aou  can  "occupy"  land,  In  the  sense  here 
used,  witbout  having  "entered"  upon  it; 
and  no  person  can  "enter"  upon  lond,  In 
the  sense  here  used,  without  "occupying" 
some  part  of  it  for  the  time  being.  But  It 
is  enough  that  congress  intended  that  all 
persons  who  Intended  to  avail  themselves 
of  tbe  privileges  and  benefits  of  the  acts 
of  congress  opening  these  lands  to  settle- 
ment should  remain  witbout  the  limits  of 
the  lands  until,  by  prnclamntlon  ot  tbe 
president,  they  should  be  permitted  to  go 
in  and  make  honiestend  and  town-site 
settlement  upon  them. 

Tbe  construction  here  put  upon  the  act 
of  March  2,  1889,  is  in  accord  with  the  In- 
terpretation as  made  by  the  executive  of 
the  government,  and  found  In  that  clause 
of  the  president's  proclamation  warning 
all  persons  not  to  enter  upon  and  occupy 
the  land  before  12  o'clock  noon  of  April 
22, 1889,  and  requiring  tbe  officers  of  the 
United  States  to  strictly  enforce  tbe  acts 
of  congress.  If  all  persons  had  been  per- 
mitted to  enter  upon  tbe  lands  before  tbe 
time  appointed  for  opening  the  same  to 
settlement,  as  is  contended  tbey  bad  tbe 
right  to  do,  it  is  dlHicult  to  perceive  bow 
tbe  officers  of  the  United  States  could 
have  enforced  the  act  of  congress  by  pre- 
venting their  occupying  the  lauds  upon 
which  they  had  entered.  In  such  case,  to 
say  that  to  "enter  upon  "la  nut,  at  tbe 
same  time,  to  occupy,  is  as  near  the 
reductio  nd  absvrdam  as  well  can  be. 

The  contention  that,  in  order  to  dis- 
-qualify  a  homestead  settler,  under  the  act 
of  March  2,  1889,  he  must  have  entered 
upon  and  occupied  some  particular 
quarter  section.  In  violation  of  that  act, 
and  that  the  disqualification  attaches 
only  as  to  that  particular  tract,  is  fully 
met  by  the  construction  wbicli  is  here  put 
upon  that  aet,  and  needs  no  further  dis- 
«us8ion. 

Much  emphasis  is  placed  by  counsel  for 
appellant  on  the  following  clause  of  sec- 
tion 13  of  tbe  act  ot  March  2, 1S89 :  "  Tbat 
all  the  foregoing  provisions  with  reference 
to  lands  tu  be  acquired  from  the  Seminole 
Indians,  including  the  provisions  pertain- 
ing tu  forfeiture,  shall  apply  to  and  regu 
late   tbe  disposal  ol  tbe  lands  acquired 


from  tbe  Muscogee  or  Creek  Indiana  by 
articles  of  cession  and  agreement  made 
and  concluded  at  the  city  of  Wasblugton 
on  the  nineteenth  day  of  January,  iu  the 
yearot  our  Lord  eigbteen  hundred  and 
eighty-nine."  And  It  is  contended  that 
the  words,  "including  the  provisions  per- 
taining to  forfeiture, "apply  to  the  prohib- 
itory clause  immediately  preceding,  and 
clearly  show  that  congress  Intended  to 
enact  a  rule  of  disqualification  different 
from  the  one  prescribed  by  section  2  ot  the 
act  of  March  1, 1889,  and  to  apply  that 
rule  to  tbe  Muscogee  lands  as  well  as  tbe 
Seminole  lands.  A  careful  reading  of  sec- 
tlon  12  of  tbe  act  ot  March  2, 18N9,  will 
show  that  tbe  words,  "including  the  pro- 
visions pertaining  to  forfeiture,"  must  be 
referred  to  tbe  forfeiture  declared  by  the 
last  clause  ot  that  section,  which  Is  as  fol- 
lows: "And  all  grants,  or  pretended 
grants,  of  said  lands  and  interest, or  right 
therein,  now  existing  in.  ot  on  behalf  of, 
any  railroad  company,  except  rights  of 
way  and  depot  grounds,  are  hereby  de- 
clared to  be  forever  forfeited  for  breach  ot 
condition."  And  congress  Intended  that 
this  clause  declaring  a  forfeiture  should 
apply  to  the  Muscogee  lands  also.  Con- 
temporaneous exposition  ot  a  statute  is 
entitled  to  considerable  weight.  In  deter- 
mining what  construction  should  be  put 
upon  It  by  tbe  courts.  "Great  regard," 
says  Lord  Coke,  "ought,  in  eonstrulng  a 
statute,  to  be  paid  to  the  construction 
which  the  sages  of  law,  who  lived  about 
tbe  time  or  soon  after  it  was  made,  put 
upon  it,  because  tbey  were  best  able  to 
Judge  of  the  intention  of  themakers  at  the 
time  the  law  was  made. "  And  In  the  civil 
law  the  maxim  w&a,  contetiiporaoea  ex- 
pusltlo  eat  fortlasima  in  lege.  It  Is  a  part 
of  tbe  history  of  Oklahosia,  of  which  tbe 
court  takes  judicial  notice,  that,  after  the 
issuing  of  the  president's  proclamation, 
declaring  the  lands  therein  described  open 
to  settlement,  at  noon  of  April  22, 1889, 
and  warning  all  persons  not  to  enter  up- 
on and  occupy  the  name  before  that  time, 
by  universal  consent  the  act  of  March  2, 
1889,  was  construed  to  prohibit  tbe  cross- 
ing of  the  lines,  and  the  eutering  upon 
any  part  of  tbe  lands,  by  persons  intend- 
ing to  make  homestead  settlement  there- 
on, prior  to  the  hour  fixed  by  the  presi- 
dent's proclamation;  and  in  obedience  to 
the  law,  as  thus  Interpreted,  the  thousands 
of  homestead  settlers,  who  came  in  at  the 
time  appointed  for  the  opening,  remained 
outside  the  limits  of  the  lands  until  it  was 
lawful  for  them  to  enter. 

The  stlpalatiun  of  fants,  set  out  at  large 
in  the  complaint,  shows  that  appellant 
was  at  Edmund,  a  station  on  the  Atchi- 
son, Topeka  ik.  Santa  Fe  Railroad,  and 
within  the  lands  described  in  the  presi- 
dent's proclamation,  on  the  date  of  the 
approval  of  the  act  of  March  2, 1889,  and 
at  the  date  of  the  iasuing  of  the  proclama- 
tion, and  continued  there,  as  a  section 
band  on  the  railroad,  until  noon  of  April 
22,  1889,  when  he  went  immediately  upon 
the  land  in  controversy,  and  made  home- 
stead settlement,  and  afterwards  made 
homestead  entry  at  the  land-office  at 
(intbrie.  Before  the  time  fixed  tor  the 
opening  be  bad  formed  the  intention  ot 
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settling  opon  this  particular  tract  of  land, 
and  claiming  the  same  under  the  home- 
stpad  lawB. 

As  appellant  -was  lawfully  at  Edraond, 
befortj  and  on  the  2d  day  of  March.  1889, 
and  from  that  day  to  noon  of  April  22, 
1889,  it  is  claimed  be  had  a  rin^ht  to  malce 
homestead  settlement  on  the  land  in  con- 
troversy at  the  time  and  In  the  manner  he 
did,  and  that  he  was  not  disqualified  to 
do  so  under  the  provisions  of  the  act  of 
March  2,  1889.  For  the  purpose  of  labor- 
ing on  the  railroad,  as  a  section  hand,  ap- 
pellant was  lawfully  at  Edmund ;  but,  for 
the  purpose  of  taking  this  tract  of  land 
under  the  homestead  laws  of  the  Dnlted 
States,  his  presence  at  that  place  was  for- 
bidden by  the  acts  of  March  1  and  2,  1889, 
and  was  unlawful.  He  had  been  warned 
by  the  railroad  company  to  go  out,  bnt 
refused  to  do  so,  and  his  duties  were  not 
such  as  to  require  him  to  remain  in  up  to 
the  time  of  the  opening;  and  he  took  ad- 
vantage of  his  being  at  the  land,  and  se- 
cured a  settlement  on  it  before  others, 
who  obeyed  the  law,  and  remained  out- 
side, had  an  opportunity  to  reach  It,  even 
by  railroad  transit.  Nothing  is  more  apt, 
on  the  question  under  discussion,  than 
the  language  of  the  secretary  of  the  inte- 
rior in  the  cose  of  Kingtisher  t.  Wood.  11 
Dee.  Dop.  Int.  830,  836:  "Any  special 
license  to  be  preRent  must  have  been  for 
another  and  entirely  different  purpose. 
No  license  could  be  granted  against  the 
statute,  and  no  one  could  sticccKsrully 
pervert  his  license  or  special  employment 
to  defeat  the  equal  and  Just  operation 
of  the  statute  upon  all  alike.  The  permit 
was  exhausted  in  protecting  its  possess- 
or; it  could  not  be  used  as  a  weapon 
against  others.  The  moment  the  possess- 
or of  such  special  privilege  formed  his  pur- 
pose to  take  advantage  of  his  position  for 
the  selection  and  seizure  of  a  tract  of  land, 
his  license  was  valueless,  and  he  became 
a  trespasser  from  that  moment.  To  bold 
that  the  few  with  permits,  or  especially 
engaged  within  the  limits  of  these  lands, 
any  more  than  those  there  without  license, 
could  pick  out  their  claims  in  advance  of 
the  hour  of  the  opening,  and  pounce  upon 
tliem  at  the  very  moment  the  signal  was 
given  to  the  others  to  start  on  their  long 
race,  would  be  to  support  pretension  and 
favoritism,  and  punish  honorable  obedi- 
ence to  authority.  It  is  neither  the  law 
nor  the  equity  of  the  case,  and  will  not  be 
allowed.  He  who,  being  within  these 
lands  by  special  authority  as  deputy, 
train  hand,  wagon-master,  or  other,  had 
the  purpose  to  jump  upon  a  particular 
tract,  and  who  gave  the  evidence  of  his 
prior  Intent  by  bis  conduct  immediately 
thereafter,  violated  the  statute.  Such  per- 
sons bad  entered  upon  and  occupied  this 
territory  for  the  purpose  of  settlement, 
— before  the  hour  flxed  in  the  proclama- 
tion,— whatever  license  they  may  hold  up 
or  self-indulgent  and  self-deceiving  pretest 
they  may  now  present.  They  were  not 
licensed  or  employed  thus  to  defeat  the 
law  and  injure  their  neighbors.  Both 
classes  were  prohibited  from  acquiring 
rights  to  these  lauds, — those  who  were  In 
the  territory  at  and  before  the  hour  desig- 
nated in  the  proclamation,  without  pre- 


tense or  special  license;  and  those  who 
were  there  by  special  authority  or  lor  a 
special  purpose,  but  attempt««:  to  pervert 
their  presence  to  secure  claims  before- 
otbers  held  on  the  borders  could  arrive, 
even  from  the  most  distant  parts  thereof. 
On  the  other  hand,  I  do  not  think  it  was 
the  intention  of  congress  that  a  man  who 
happened  to  be  legally  in  the  territory, 
but  did  not  use  his  position  to  his  own 
advantaKC,  or  to  the  disadvantage  of  his 
fellow-citizens,  should  be  forever  prohibit- 
ed from  acquiring  any  rights  in  the  terri- 
tory. Each  case  must  be  determined  up- 
on its  own  merits  and  evidence;  but  it 
may  be  generally  said  that  the  presence  in 
the  territory  before  the  opening,  nnder 
the  proclamation,  and  the  actual  settle- 
ment and  entry  at  the  land-ofSce,  must  be 
so  widely  and  obviously  separated  in 
every  detail  and  circumstance,  as  to  ren- 
der It  impossible  to  reasonably  conclude 
that  the  one  was  the  resnlt  of  the  other, 
or  in  any  wise  dependent  npon  it. "  As 
to  the  constitutional  power  of  congress  to 
enact  the  law  under  which  appellant  is 
held  to  be  disqualified,  there  ran  be  no 
doubt,  and  no  discussion  of  the  question 
would  seem  to  be  necessary  at  this  time; 
and  It  follows  that  the  district  court  com- 
mitted no  error  in  sustaining  the  demurrer 
to  appellant's  complaint,  and  dismissing 
the  same,  at  the  cost  of  the  appellant,  and 
the  Judgment  should  be  affirmed. 


Davis  v.  Ericksok  et  ah 
(Supreme  Court  (ff  Washington.    Jan.  89,  1893.) 
Neootiablb  Instruments  —  Action  bt  Assignob 

— PleaDISO — SUPI'LEMENTAL  COMI'LAINT — LsAVB 

TO  FlLB. 

1.  Where  a  comrilaint  in  an  action  on  certain 
notes  against  the  makers  thereof  states  that  plain- 
tiff assigned  the  notes  to  a  bank  as  security  for 
money,  and  that  the  bank  refused,  and  still  re- 
fuses, to  bring  suit  thereon,  and  asks  jadgment 
against  defendants,  etc.,  it  shows  on  its  face  that 
plaintiff  has  no  ground  of  action  against  defend- 
ants. 

2.  Where  a  demurrer  to  a  complaint  was  sus- 
tained June  13th,  and  plaintiff  was  given  20  days 
in  which  to  file  an  amended  complaint,  and  none 
was  filed  in  that  time,  and  no  notice  of  an  inten- 
tion to  ask  leave  to  file  one  was  made  until  Au- 
gust 15th,  no  application  for  further  time  having 
been  made,  and  no  Justification  offered  for  the 
delay,  the  court  properly  refused  to  allow  plain- 
tiff to  file  a  supplemental  complaint. 

Appeal  from  superior  court,  Lewis  coun- 
ty; Edward  F.  HnNTRR,  Judge. 

Action  by  A.  L.  Davis  against  Frederick 
and  Charles  Erickson.  Judgment  for  de- 
fendants.    Plaintiff  appeals.     Affirmed. 

Herreit  &  Langhorne,  for  appellant.  G. 
B.  Reynolds  and  George  E.  Rhodes,  for  re- 
spondents. 

DcNBAR,  J.  This  was  an  action  brought 
by  appellant,  Davis,  upon  two  certain 
promissory  notes  of  91.000  each,  given  by 
defendants,  F.  Erickson  and  Charles  Erick- 
son, on  the  8th  day  of  November,  1890, 
with  interest  at  the  rate  of  10  per  centnm 
per  annum,  each  note  providing  for  a  rea- 
sonable attorney's  fee  In  case  of  suit  to 
collect  the  same.  The  complaint,  after 
stating  the  usual  allegations  in  such 
cases,  luclodtng  refusal  to  pay,  proceeds 
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to  Bet  fortli  the  fact  that  after  the  mnea- 
tlon  and  delivery  to  plalntlR  ot  tbe  two 
notes  mentioned  he  borrowed  9l,0i20vl  tbe 
First  National  Banli  of  Centralla,  and 
tbnt  be  regularly  assigned  and  trans- 
ferred to  tbe  said  bank  tbe  said  two  notes 
flued  on  aa  security  for  tbe  said  sum  of 
money  borrowed.  Tbere  Is  also  an  alle- 
gation that  on  divers  occasions  he  re- 
quested and  demanded  the  said  First  Na- 
tional Bank  of  Centralla  to  instltnte  suits 
upon  the  said  notes  lor  collection  thereof, 
bat  that  the  bank  bad  refused,  and  still 
refuses,  to  do  so.  Plain  tiff  prayed  for 
Judgment  against  tbe  defendants  for  tbe 
amuuat  of  the  two  said  notes  with  Inter- 
est, and  for  an  attorney's  fee  of  $250;  and 
asked  tbe  court  to  decree  that  tbe  First 
National  Bank  nf  Centralla  have  a  sub- 
sisting lien  upon  the  Judgment  asked  for, 
for  the  full  and  complete  satisfaction  of 
the  demand  owing  from  tbe  plaintiff  to 
tbe  said  bank.  The  defendant  moved  to 
strike  out  certain  portions  of  the  com- 
plaint; to  make  others  more  definite  and 
certain;  and  demurred  to  the  complaint 
for  the  following  reasons:  (1)  That  there 
was  a  defect  of  parties  plaintiff  or  defend- 
ant; (2)  that  the  court  has  no  jurisdic- 
tion of  the  person  of  the  Flrut  National 
Bank  of  Centralla;  (3)  that  tbe  plaintiff 
has  no  legal  capHcity  to  sue  tbe  defend- 
ants; (4)  that  severed  causes  of  action 
have  been  improperly  united;  (5)  that 
tbe  complaint  does  not  state  facts  sntB- 
dent  to  constitute  a  cause  of  action. 
Tbe  demurrer  was  sustained  by  the  court 
on  the  ground  that  tbere  was  a  defect  of 
parties  defendant,  and  the  court  observed 
that,  that  being  decisive  of  the  case,  It 
would  not  notice  the  other  questions 
raised.  Judgment  was  entered  for  defend- 
ants for  costs,  and  plaintiff  appealed. 
Tbe  form  of  the  demurrer  Is  objected  to  by 
the  appellant,  but,  while  tbe  demurrer 
may  have  been  inartlflclal  In  form,  the 
complaint  is  so  manifestly  faulty  In  al- 
most every  particular  that  It  could  not 
possibly  support  tbe  Judgment  asked  for. 
Outside  ot  the  redundant  matters  moved 
against  in  tbe  motion  tostrlke.and  which 
motion  the  court  undoubtedly  would 
have  sustained  if  It  had  reached  that  ob- 
jection, the  complaint  affirmatively  Hhowa 
that  the  bank,  and  not  the  plaintiff,  was 
the  owner  and  holder  of  the  notes  sued 
on:  and  that  the  said  notes  had  been  a s- 
•igned  to  the  bank  for  a  valuable  consid- 
eration. This  was  a  transfer  sufficient  to 
enable  the  bank  to  maintain  the  action 
which  the  plaintiff  Is  now  assuming  to 
maintain.  This  doctrine  is  universal. 
See  Swift  V.  Tyson,  16  Pet.  1 ;  Tarbell  ▼. 
Stnrtevant,  26  Vt.  51.1.  and  cases  cited; 
Bange  v.  Flint,  25  Wis.  544,  and  cases 
cited.  Also  1  Daniel,  Neg.  Inst.  §  834.  Tbe 
plaintiff,  according  to  bid  own  complaint, 
was  neither  the  owner  of  the  notes  oor 
entitled  to  the  possession  of  them.  All 
the  Interest  he  had  in  the  notes  wan  the 
balance  over  tbe  amount  necessary  to 
pay  his  debt  to  tbe  bank,  and  for  that 
amount  tbe  bank  was  bis  trustee.  Notes 
assigned  for  security  would  be  ot  very  lit- 
tle practical  benefit  to  the  assignee  If  tbe 
assignor  could  proceed  to  collect  them 
after  the  assignment.    The  appellant  iu- 


Blats  that  he  was  providing  a  remedy  for 
tbe  bank  by  asking  the  court  to  decree 
a  lien  on  the  judgment  in  tavor  ot  the 
bank  for  tbe  amount  of  the  bank's  inter- 
est In  tbe  notes.  But  the  interest  ot  the 
bank  could  not  po88it>ly  be  affected,  or 
any  right  that  It  had  in  the  notes  changed 
Into  a  lien  on  some  other  property,  or  In 
any  manner  determined  in  this  action, 
tor  the  simple  reason  that  It  was  in 
no  sense  a  party  to  tlie  action,  and 
there  had  been  no  attempt  to  make  It 
such.  The  allegation  that  the  defendants 
would  not  pay  the  amount  due  on  these 
notes  to  the  plaintiff  is  a  meaningless  al> 
legation;  for,  according  to  the  corn, 
plaint,  the  bank  was  the  payee,  and  the 
only  party  to  whom  tbe  notes  could  be 
paid ;  and  the  only  way  by  which  plalntilt 
could  obtain  poBseseion  of  or  the  right 
to  collect  said  notes  was  to  pay  the  bank 
the  amount  for  tbe  payment  of  which  the 
notes  were  pledged.  If  tbe  bank  had  re- 
fused to  collect  said  notes  in  violation  of 
their  contract,  to  the  damage  of  plaintiB. 
In  a  proper  action  against  the  bank  be 
might  recover  his  damages;  but  it  is  too 
plain  for  discussion  that,  under  the  state- 
ment of  facts  set  up  In  the  complaint, 
plaintiff  ban  no  ground  of  action  against 
the  defendants,  and  that  tbe  demurrer  was 
properly  sustained. 

Tbe  appellant  also  assigns  as  error  the 
action  ot  tbe  court  in  refusing  to  allow 
him  to  file  a  supplemental  complaint,  and 
relies  on  section  114  ot  the  Code,  which 
provides  that  the  court  may  on  motion 
allow  supplemental  pleadings,  as  showing 
tacts  which  accrued  after  the  former  plead- 
ings were  filed.  This  so-called  "supple- 
mental complaint,"  however,  we  think 
was  not  a  supplemental  complaint  at 
all.  It  ia  true  that  it  showed  facts  which 
occurred  after  the  original  complaint  had 
been  filed,  viz.:  That  the  notes  had  been 
paid  In  full  by  the  defenrlnnts  tn  the  bank ; 
that  the  bank  had  applied  so  much  of  the 
proceeds  thereof  as  would  fully  pay  and 
discharge  the  note  due  the  bank  by  plnln- 
tltr,  and  bad  paid  over  tu  the  plaintiff  t^he 
balance  thereof  on  the  27th  day  of  May, 
1891.  And  it  Is  alleged  that  no  attorney's 
tees  had  been  paid  on  said  notes,  and  that 
tbere  was  a  collusion  between  the  bank 
and  the  payors  of  the  note,  tbe  defendants 
in  the  action,  to  prevent  appellant  from 
obtaining  Judgment  for  his  attorney's 
fees.  But  U  the  court  did  nut  err  in  sus- 
taining the  demurrer  to  this  complaint, 
and  the  appellant  had  no  cause  ot  action 
against  the  defendants,  they  certainly  had 
a  right  to  make  payment  to  the  bank, 
and  to  pay  their  notes  without  the  pay- 
ment of  attorney's  fees;  and  the  matters 
and  things  set  up  in  appellant'scomplaint 
would  not  constitute  a  cause  of  action; 
and  it  it  did,  it  would  be  a  new  causa  of 
action,  entirely  independent  ot  the  first, 
and  not  In  any  sense  supplemental.  Rea- 
sonable attorney's  fees,  provided  tor  in 
the  notes,  seem  to  be  the  basis  ot  the  last 
complaint;  but  tbere  is  no  allegation  in 
the  original  complaint  of  what  a  reason- 
able attorney's  fee  Is  In  that  action.  Tbe 
reasonableness  of  an  attorney's  tee  Is  a 
matter  of  proof,  like  any  other  fact  in  the 
case;  and  before  It  can  be  proven  it  must 
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b«  aneg<>d ;  so  that  there  conld  have  been 
no  roeoTpr^  for  attorney's  fees  onder  the 
flnt  complaint.  Bat,  back  of  all  this,  the 
riKbt  to  flie  Bopplemental  pleadlngH  or 
amendments  ot  any  kind  ia  largely  discre- 
tionary with  the  coort;  and  the  action  of 
the  court  will  only  be  reviewed  for  an 
abuHe  of  discretion.  In  this  case  the  de- 
murrer to  the  complaint  was  sustained 
on  the  13th  day  of  .lane,  and  plaintiff  was 
given  20  days  in  which  to  file  an  amended 
complaint;  but  no  complaint  was  filed 
within  that  time.  In  fact  the  record 
shows  that  no  complaint  bad  been  filed 
on  the  20tb  day  of  July,  nearly  three 
weeks  alter  the  time  allowed  by  thecourt, 
at  which  time  the  defendants  moved  for 
Judgment  on  the  demurrer;  and  no  notice 
of  an  intention  to  ask  leave  to  file  an 
amended  complaint  was  (civen  until  the 
I5tb  day  of  August,  more  than  40  days 
after  the  time  granted  had  expired,  and 
no  application  for  further  time  had  been 
made.  Neither  is  there  any  attempt  to 
lastify  the  delay.  In  fact,  the  supplement- 
al complaint  shows  that  there  could  have 
been  no  Justification,  tor  it  alle^res  that 
the  mntters  and  things  set  up  therein 
came  to  appellant's  notice  on  the  27th  of 
May,— two  weeks  prior  to  the  ruliog  of 
the  court  on  the  demurrer.  We  think 
there  was  no  error  ol  the  court  in  not  al- 
lowing the  appellant  to  file  asnpplenient- 
al  complaint.  For  the  reasons  given,  the 
Judgment  la  affirmed. 

Anders,  C.  J.,  and  Hott,  Scott,  and 
Stiles,  J  J.,  concur. 


(3  Wash.  St.  eS) 

Seattle  &  M.  Rt.Co.  r.JoEROBNSONetnx. 

(aitpreme  Court  of  WatMngton.    Jan.  2IS,  1893.) 

Appsai/— Failvbs  to  Filb  Tbaxsohipt— Ar- 

nitMAKOS. 

Whei«  defendant  moves  to  dismiu  plain- 
tiff's appeal  on  the  ground  that  a  transcript  of 
the  case  has  not  been  filed  within  the  time  pre- 
scribed by  law,  and  it  appears  that  plaintiff  has 
been  duly  served  with  notice  of  the  motion,  and 
has  made  no  effort  to  perfect  the  appeal,  and  has 
offered  no  excuse  for  such  failure,  the  Judgment 
will  be  affirmed  and  entered,  with  costs,  and  in- 
terest at  10  per  cent,  from  iU  date. 

Appeal  from  superior  court,  Snohomish 
county;  J.  R.  Winn,  Judge. 

Action  by  the  Seattle  &  Montana  Rail- 
way Ci>mpany  against  Christian  and 
Christine  Joergenson.  Judgment  for  de- 
fendants.   Plain  tin  appeals.    Affirmed. 

L.  Balsetber,  for  respondents, 

Dunbar,  J.  The  record  In  this  case 
shows  that  the  respondents  obtained 
Judgment  In  the  superior  court  of  Sno- 
homish county,  state  of  Washington,  on 
the  17tb  day  of  January,  1891,  against  ap- 
pellant, which  judgment  was  appealed 
from.  On  January  19, 1891,  notice  of  ap> 
peal  to  this  court  was  given,  and  a  super- 
sedeaa  bond  was  afterwards  executed  and 
filed.  Respondents  now  bring  to  this 
court  a  certified  copy  of  the  Judgment 
appealed  from,  together  with  the  notice  of 
appeal  and  a  copy  of  the  aaporaedeaa 
bond,  and  move  the  court  to  affirm  the 
Judgment  appealed  from,  and  for  Judg- 
ment in  this  court  tor  the  amount  thereof, 


together  with  Interest  and  costs  against 
appellant  and  its  sureties  on  the  said 
bond,  for  the  amount  of  the  Judgment,  and 
for  damages  caused  by  the  delay,  for  tha 
reason  that  appellant  has  failed  to  file 
with  the  clerk  of  this  conrt  a  transcript 
of  the  case  within  the  time  preBcril>ed  by 
law ;  and,  It  appearing  that  the  appellant 
had  been  duly  served  with  notice  of  this 
motion,  and  that  appellant  has  failed  to 
prepare  and  file  a  transcript  or  make  any 
effort  whatever  to  perfect  its  appeal,  and 
no  excuse  whatever  being  shown  for  such 
failure,  respondents'  motion  will  be  al- 
lowed. In  the  absence  of  any  showing  of 
actual  damages,  the  only  damages  which 
can  be  allowed  on  a  money  Judgment, 
where  it  does  not  appear  from  the  record 
that  the  appeal  was  taken  for  delay,  will 
be  interest  on  the  Judgment  and  costs. 
Thejudgment  ofthe  lower  court  will  there- 
fore be  affirmed,  and  Judgment  will  bn  en- 
tered in  this  court  in  favor  of  respondents 
and  against  appellant,  and  H.  P.  Bagley 
and  J.  W.  George,  Its  sureties  on  said 
Bvpersedeaa  bond,  to  the  amount  of  said 
Judgment  and  costs,  together  with  Inter- 
est on  said  Judgment  and  costs  at  the  rate 
ot  10  per  cent,  per  annum  from  January 
17, 1891,  and  tor  costs  In  this  court;  and  It 
is  so  ordered. 

An-ders,  C.  J.,  and  Stiles,  Hott,  and 
Scott,  JJ.,  concur. 

(t  Wjro.  «») 

Redman  ▼.  Union  Pao.  Rt.  Co, 

(Supreme  Court  of  Wyoming.    March  8, 1893.) 

Apfbai/— Au>in>xiNT  or  Rboobd— Rsviaw— Ob- 
JSCriONS  NOT  Raisbd  Bblow. 

1.  Code,  I  2501,  provides  that  the  conrt  may, 
liefore  or  after  Judgment,  is  furtherance  of  Joa- 
tlce,  amend  any  proceeding  by  adding  the  name 
of  a  party,  or  by  correcting  a  mistuke.  Laws 
1890,  p.  6S,  I  7,  prorides  that  district  courts  may 
allow  amendments  to  the  record.  Held,  that 
where  an  affidavit  for  appeal  from  a  Jostioe's 
court  had  been  sworn  to,  bat  by  inadvertence  the 
signatures  of  the  affiant  and  the  officer  adminis- 
tering the  oath  were  omitted,  the  district  court 
properly  allowed  the  affidavit  to  be  amended  by 
inserting  such  signatures. 

2.  The  objection  that  there  was  no  notice  of 
Intention  to  appeal  filed  in  the  justice  court  will 
not  be  considered  by  the  supreme  court,  unless 
the  question  has  first  been  raised  in  ttia  district 
court 

Error  to  district  conrt,  Sweetwater 
county;  Jesse  Knight,  Judg^. 

Action  In  justice  conrt  by  George  Red- 
man against  the  Union  Pacific  Railway 
Company.  There  was  Judgment  for  plnln- 
tltt,  and  defendant  appealed  to  the  district 
court.  Plaintifl's  motion  to  dismiss  the 
appeal  being  overruled,  be  brings  error. 
Affirmed. 

E.  E.  Enterllae,  for  plaintiff  in  error. 
Lacey  A  Van  Deranter,  for  defendant  in 
error. 

Mrrrbll,  J.  The  errors  complained  of 
tn  the  petition  in  error  in  this  conrt,  as 
having  been  committed  in  the  district 
court,  are:  (1)  The  conrt  erred  in  ans- 
talnlng  the  motion  of  the  defendant  to 
amend  the  affidavit  ot  appeal;  (2)  the 
court  erred  in  denying  the  motion  ol  plain- 
tiff to  dismiss  the  appeal;  (8)  the  Judg- 
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ment  of  the  conrt  was  contrary  to  1m vr. 
This  action  was  urigiaally  brought  by 
plaintiff  in  error  in  tlie  court  of  a  justice 
ot  the  peace,  where  plaintiff  In  error  ob- 
tained a  ludf^ment.  Defendant  In  error 
appealed  to  tbe  district  court,  where  Judg- 
ment was  reversed ;  but  the  first  action  in- 
Tuked  in  the  distrlctcourt  was  by  plaintiff 
in  error  by  his  motion  to  dismiss  the  ap- 
peal. One  ground  alic}:;ed  for  this  motion 
was  that  no  notice  of  intention  to  appeal 
was  filed  In  the  justice's  court.  It  seems 
that  such  notice  of  lnt<>ntlon  had  been 
filed,  but  was  mislaid;  It  was  afterwards 
foand.  Une  other  ground  Is  alleged  for 
tbe  motion  to  dismiss  tbe  appeal.  Jt  is 
that  tbe  affidavit  tor  appeal  was  defect- 
ive, because  it  was  not  signed  by  the  affi- 
ant, and  the  jurat  thereto  was  not  signed 
by  the  jastice  who  administered  tbe  oath. 
The  district  conrt  permitted  the  affidavit 
to  be  amended  by  the  signature  of  affiant 
(attorney  for  defendant  In  error)  being 
•nbscribed  thereto,  nnd  by  the  signature 
of  the  Justice  who  administered  the  oath 
being  subscribed  to  the  Jnrat.  These 
amendments  were  allowed  upon  a  satis- 
factory showing  by  affidavits  that  the  oath 
was  actually  administered  to  affiant  by  the 
justice  at  the  proper  time,  and  the  signa- 
tures were  omitted  Inadvertently.  Sec- 
tion 25(11  ot  the  Code  provides  that  the 
court  may,  before  or  after  jndgraent,  in 
furtherance  of  justice,  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or 
striking  out  tlie  name  of  a  party,  or  by 
correcting  a  mistake  In  any  other  respect. 
Section  7,  act  reluting  to  appeals  from  jus- 
tice of  the  peace,  (Sess.  Laws  1800,  p.  55.) 
expressly  authorises  amendment  of  the 
record,  tbe  language  being  as  follows: 
"Tbe  district  court  may,  in  Its  discretion, 
allow  amendments  to  tbe  record  in  fur- 
therance of  justice. "  There  Is  abundance 
of  authority,  under  statutes  precisely  like 
oar  own,  that  such  amendments  should 
be  allowed.  Irwin  v.  Dank,  6  Ohio  St.  81 ; 
Van  Halen  v.  Ridgeway,  1  West.  Law 
Month.  280;  O'Dea  v.  Washington  Co.,  3 
Neb.  118;  Wilson  v.  Macklln,  7  Neb.  50; 
Pierce  v.  Butters,  21  Kan.  124;  Watts  v. 
Shewell,  31  Ohio  St.  331;  and  numerous 
otbent.  The  Wisconsin  cases  cited  by 
plalntiir  In  error  have  but  little  bearing 
upon  the  matter  ot  einendments,  as  in 
this  case  presented,  ar  it  does  not  appear 
that  that  state  had  a  statute  authorizing 
amendments  in  any  way  similar  to  our 
own. 

As  to  the  notice  ot  intention  to  appeal, 
tbe  justice's  transcript  does  not  mention 
it.  An  oral  argument  has  been  made  to 
the  effect  that  the  transcript  la  the  only 
admissihle  evidence  ot  the  fact  of  such  no- 
tice baring  been  filed  In  the  justice's  court, 
and  thereiore  the  appeal  should  have  been 
dismlRsed,  for  tbe  want  of  this  statement 
In  the  justice's  transcript.  This  point  was 
not  raised  In  the  district  court,  and  It  is 
too  late  to  raise  It  now.  This  court  sits 
to  correct  tbe  errors  of  that  court.  Be- 
sides, if  It  was  an  error,  the  error  affected 
no  substantial  right  after  the  notice  was 
restored  to  the  flies.  Itev.  St.  §  2J'>02. 
We  find  no  error  In  the  action  of  the  court 
below  in  allowing  tbe  amendment  of  the 
affidavit  for  appeal.    After  this  was  done, 


plaintiff  In  error  declined  to  further 
prosecute  or  present  his  case,  and  thereup- 
on the  court  rendered  judgment  against 
him  for  costs.  It  could  do  nothing  else. 
The  judgment  ol  tbe  district  court  Is  af- 
firmed. 

Groesbbce,  C  J.,  and  Conawat,  J.,  con- 
cur. 


m  Mont  65S) 

State  ex  re/.  MAnnox  v.  Kbnnet,  State 

Auditor. 
(Sui^renM  Court  of  Montana.    Feb.  15, 1893.) 

APPBOPIUATIONS  BT  LEOiaLATUKX— CONSTITOTIOK- 

AL  Law. 
Const,  art.  12,  j  18,  whioh  declarew  that 
"no  appropriation  of  public  money  shall  be  made 
lor  a  longer  time  than  two  years,"  is  prospective 
only  in  its  operation,  and  does  not  affect  the  prior 
appropriation  of  Act  March  8,  11)89,  by  the  terri- 
torial legislative  assembly,  for  the  jMyment  of 
the  supreme  court  reporter. 

Application  tor  mandate  by  State  ez  rel. 
Fletcher  Mnddox,  supreme  court  reporter, 
against  E.  A.  Kenney,  state  auditor. 
Writ  granted. 

Thompson  A  Mnddox,  for  relator.  H. 
J.  Haskell,  Atty.  Gen.,  tor  respondent. 

Db  Witt,  J.  Delator  Is  tbe  reporter  ot 
the  decisions  of  the  supreme  court,  ap- 
pointed and  acting  uijder  the  provisions 
of  chapter  114,  Comp.  St.,  as  amended  by 
the  act  ot  legislature  ot  Marcli  8,  1889. 
The  law  Is  quoted  fully  in  the  case  ol  the 
same  title,  10  Mont.  533,  26  Pac.  Bep.  999. 
The  respondent  is  the  state  auditor. 
Delator  has  completed  volume  10  of  the 
Supreme  Court  Reports,  and  complied 
with  the  provisions  ot  the  law  above  re- 
ferred to.  There  Is  due  hira  from  the  state 
¥2,274.  There  Is  no  dispute  about  these 
facts.  The  respondent  declines  to  draw 
bis  warrant  In  payment  of  this  amount, 
on  the  ground  that  there  is  no  appropria- 
tion for  that  purpose.  But  from  the  de- 
cision in  State  v.  Kenuey,  10  Mont.  485.  28 
Pac.  Rep.  197,  it  follows  that  the  act  of 
March,  1889,  was  an  appropriation  of  the 
money  required  tor  the  compensation  of 
relator.  So  far,  relator  and  respondent 
are  agreed.  But  the  act  re(]uirlng  the  re- 
porter to  publish  tlie  Reports  of  the  Su- 
preme Court,  and  naming  appropriation 
for  his  payment,  was  passed  MitrchS,  I^i8!), 
by  the  territorial  legislature.  The  state 
and  the  state  constitution  came  into  life 
November  8, 1889.  Tbe  constitution  pro- 
vides, (section  12,  art.l2:)  "No  appropri- 
ation ot  public  moneys  shall  be  made  for 
a  longer  terra  than  two  years  "  The  re- 
spondent contends  that  whatever  appro- 
priation was  made  by  virtue  ot  the  act 
of  March  8,  1889,  had  no  validity  after 
March  8, 1891.  The  question  at  bar,  then. 
Is  w  hetber  section  12,  art.  12,  Const.,  Is  pros- 
pective only,  and  refers  to  appropriation 
legislation  to  be  passed  by  the  state  leg- 
islature after  the  adoption  of  the  consti- 
tution, or  whether  it  is  retrospei-tive  as 
well,  and  operates  upon  appropriations 
made  before  the  adoption  of  the  constitu- 
tion. The  ant  ot  March  8, 1889,  was  a  law 
ot  the  territory  when  the  state  was  ad- 
mitted Into  the  Union,  and  remained  in 
force  as    a  law  of  the  state,  unless  it  were 
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Inconststent  with  theconstltatlon.  Scbed- 
nle,  art.  20,  S  1-  It  la  ioconsUtent  wltb 
the  constltntloD  only  In  the  view  that 
section  12  was  intended  to  operate  ret- 
rospectively, and  set  aside  the  said  act 
of  the  leKislature.  We  understand  that 
it  is  perfectly  well  settled  that  a  stat- 
ute will  be  construed  to  operate  prospect- 
ively, and  not  retrospectively,  unless  the 
retrospective  Intention  is  clearly  ex- 
pressed. See  a  long  list  of  cases  in 8  Amer. 
&  EnK-  £dc.  Law,  p.  758,  note  1.  This  is 
also  the  rule  as  to  constitutions.  In  Con- 
stitutional Limitations,  Jadge  Cooley 
snys :  **  We  shall  venture  also  to  express 
the  opinion  that  a  constitation  should 
operate  prospectively  only,  unless  the 
words  employed  show  a  clear  intention 
that  itshuuld  have  a  retrospective  effect." 
Page  76,  (4th  Ed.)  In  Shreveport  v.  Cole, 
129  U.  S.  43.  9  Sup.  Ct.  Rep.210,ChlelJu9tlce 
Fdm-eh,  in  the  opinion,  remarks:  "Con- 
stitutions as  well  as  statutes  are  con- 
strued to  operate  prospectively  only,  un- 
less on  the  face  of  the  Instrument  or  enact- 
ment the  contrary  is  manifest  beyond 
reasonable  question. "  No  authorities  are 
cited,  and  the  court  lays  down  the  propo- 
sition as  of  course,  and  not  meriting  dis- 
cussion. See,  also,  cases  recited  by  rela- 
tor In  his  brief.  The  language  of  section 
12,  art.  12,  of  our  constitution,  is  prospect- 
ive in  terms,  and  the  words  are  future  la 
tense.  They  are,  "No  appropriation 
•  •  •  shall  be  made."  There  is  noth- 
ing to  indicate  that  a  retrospective  oper- 
ation was  Intended.  We  therefore  hold 
that  this  section  of  the  constitution  is  to 
be  prospective  in  its  application,  and 
does  not  affect  the  appropriation  made  by 
the  act  of  the  legislature  of  March  8, 1889. 
Respondent  has  filed  no  brief,  nor  has  he 
referred  us  to  any  decisions  tending  to  a 
contrary  view.  Let  the  writ  of  mandate 
issue  as  prayed  for  by  relator,  command- 
ing the  respondent  to  draw  his  warrant  in 
favor  of  relator  tor  the  sum  admitted  to 
be  due. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 

(U  Mont  B33)  

Bank  of  Minnesota  v.  Hates. 
(Supreme  Court  of  Moiitajia.    Feb.  8, 1893.) 

BnPPLEMKSTART     ProCKEDINOS— PrOPKBTT 

Reacded — Monet  Paid  into  Cocrt. 

Where  money  has  been  paid  into  court  on  • 
JodgiDent  in  favor  of  one  w  bo  is  defendant  in  sup- 
plementary proceedings  based  on  a  Judgment 
against  him,  the  court  may,  there  being  no  other 
claims  for  the  same  money,  order  it  to  be  ap- 
plied In  satisfaction  of  the  Judgment  against  such 
defendant. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  W^ii.liam  H.  Hdnt,  Judge. 

Supplementary  proceedings  by  the  Bank 
of  Minnesota  against  Michael  D.  Hayes 
and  Henry  Hayes.  From  an  order  turn- 
ing over  to  plaintiff  certain  money  which 
had  been  paid  into  court  on  a  Judgment  in 
his  favor,  defendant  Michael  D.  Hayes  ap- 
peals.   Afflrmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  De  Witt,  J.: 

This  is  an  appeal  from  a  special  order 
made  afterfinal  judgment.  Hayes  v.  First 
Judicial  DistrictUourt,(October  term,  1891,) 


11  Mon  t.  — -,  28  Pae.  Hep.  2S9.  See  tha  t  case 
for  a  statement  of  tbefacta.  The  case  was 
then  before  ne  on  a  writ  of  certlomrL 
That  writ  havlDg  been  dismissed,  the  de- 
fendant bas  now  appealed  from  the  order 
at  that  time  complained  of.  The  appeal, 
as  it  nowcomee  to  this  court,  presents  the 
following  situation:  The  plaintitt  bad 
Judgment  against  the  defendant.  Bxeca- 
tion  was  returned  unsatisfied.  At  that 
time  there  was  a  sum  of  money  in  thesame 
court,  belonging  to  defendant,  and,  as 
counsel  concede,  paid  Into  that  court  upon 
a  Judgment  rendered  in  favor  of  this  de- 
fendant against  another  party.  Upon  a 
hearing  bad,  these  facts  were  before  tbe 
district  court.  Plaintiff  was  a  judgment 
credltor,with  a  judgment  unsatisfied  upon 
execution.  There  was  in  court  money  of 
the  judgment  debtor.  There  were  no 
claims  or  Ileus  upon  this  money  by  any 
one  outside  of  these  parties.  There  was  a 
claim  for  attorney's  fees,  but  tliat  was 
provided  for,  and  Is  not  a  matter  in  con- 
troversy in  this  appeal.  The  money  was 
the  judgment  debtor's.  Tbe  judgment 
creditor  asked  that  it  be  turned  over  to 
him  in  satisfaction  of  his  unsatisfied  judg- 
ment. Tbe  court  so  ordered.  The  defend- 
ant appeals. 
Alex.  C.  Botkin,  for  appellant. 
Oliver  T.  Crane,  tor  respondent, 
The  order  directing  the  payment  to 
plaintiff  was  properly  made.  Hammer  ▼. 
Kaufman,  39  111.  87;Stebb{ns  v.  Walker, 
14  N.  J.  Law,  90,  91;  Noe  t.  Gibson,  7 
Paige,  613;  Voorhees  v.  Sessions,  34  MIcb. 
100;  Adams  v.  Woods,  9  Cal.  28:  Adams  t. 
Haskell,  «  Cal.  116;  Acker  v.  Ledyard,  8  N. 
Y.  62;  Yuba  Co.  v.  Adams,  7  Cal.  85;  Ad- 
ams V.  Hackett,  Id.  187;  Burns  v.  Thorn- 
burgh,  8  Watts,  78;  Conable  v.  Bucklin.  3 
Alkens,  221;  Rix  v.  Nevins,  26  Vt.  884; 
Brown  v.  Warren,  43  .N.  H.  437;  Porter  t. 
Liscom,  22  Cal.  433;  Simpson  V.Hart,  I 
Johns.  Ch.  93;  Hobbs  v.  Duff.  23  Cal.  5!>7; 
Lindsay  v.  Jackson,  2  Paige,  681;  2  Black, 
Judgm.  S  1000. 

Be  Witt,  J.,  {after  Ktatlag  tbe  facte.) 
Counsel  have  argued  in  this  case  upon 
the  question  of  offsetting  one  judgment 
against  another.  But  we  understand 
that  the  question  presented  is  a  different 
one.  The  money  in  this  case  was  in  court, 
belonging  to  the  defendant,  as  the  order 
of  the  court  recites,  with  no  claims  of  any 
class  of  third  persons  upon  it,  as  far  as 
we  are  informed.  The  plaintiff,  as  a  Judg- 
ment creditor,  asked  an  order  of  the  court 
that  defendant's  money  In  that  court  Im 
applied  to  its  (plaintiff's)  unsatisfied 
judgment.  No  rights  of  any  third  persons 
were  concerned.  The  matter  of  the  dis- 
position of  this  fund  was  a  question  solely 
between  plaintiff  and  defendant,  judgment 
creditor  and  Judgment  debtor.  As  we  un- 
derstand the  doctrine  of  exeniptioa  of 
money  in  custodla  leffla  from  levy,  it  Is  on 
the  ground,  among  others,  "that  other- 
wise a  conflict  must  arise  between  differ- 
ent officers  seeking.  In  the  performance  of 
their  duties,  to  seize  the  same  property." 
Freeni.Ex'ns,§130.  Respondent  cites  many 
authorities  in  his  brief,  in  reference  to 
money  being  in  the  bands  of  receivers  or 
other  officers  of  the  court,  upon  tlie  point 
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that  he  makes  that  sach  money  can  be 
diapooed  of  only  by  an  order  of  the  court, 
■and  that  the  order  of  the  court  in  this  caate 
was  authorized  by  the  general  powers  of 
a  court.  Tboae  cases  are  in  point  D;en> 
eraily,  but  we  observe  two  cases  wherein 
the  tacts  are  practically  the  sanie  as  those 
at  bar,  except  that  the  money  was  in  the 
hands  of  the  uheriff  instead  of  the  clerk. 
Ex  parte  Fearle,  13  Mo.  4«7,  and  Dolby 
T.  Mullins,  3  Humph.  436.  In  the  Missouri 
case,  the  syllabus  states  the  case  thus :  "  A 
sheriff  having  in  his  hands  an  execution 
against  A.,  and  baring  received  money 
for  him  under  an  esecutiou  in  which  he 
was  plaintiff,  although  the  money,  before 
being  paid  over  to  A.,  cannot  be  levied 
upon,  the  court  may  direct  It  to  be  paid 
over  upon  the  execution  against  hlin,  un- 
less the  legal  and  equitable  right  to  it 
has  passerl  to  some  third  person."  We 
mention  this  statement  of  the  syllabus  as 
a  succinct  presentation  of  the  point  that 
was  decided.  Napton,  J.,  in  the  opinion 
says:  "The  case  of  Turner  v.  Fendall, 
1  Cranch,  116,  seems  to  hold  the  doctrine 
that  money  in  the  hands  of  the  officer  is 
not  subject  to  levy,  as  it  is  in  the  custody 
of  the  law,  and  not  the  property  of  the 
plaintiff  in  the  execution.  Judge  Maii- 
8HALL,  however,  observes  that  it  1b  the  du  ty 
of  the  officer  to  seize  it  the  moment  it 
is  paid  over  into  the  hands  of  the  creditor, 
and  as  the  payment,  under  these  circuni- 
stances,  would  be  a  vain  ceremony,  no 
■court  would  hesitate  to  Justify  the  pay- 
ment Id  satisfaction  of  the  second  execu- 
tion, or,  it  the  money  was  brought  Into 
court,  to  direct  it  to  be  so  paid,  unless 
the  legal  and  equitable  right  was  in  some 
third  person.  The  oflicer  did  right,  we 
think,  in  waiting  tor  the  directions  of  the 
court,  and  the  court  was  clearly  author- 
ized to  direct  ttie  whole  amount  to  be 
paid  over,  unless  the  assignee,  Shepard, 
bad  a  legal  and  equitable  right  to  such 
proceeds."  In  that  case,  the  person  named 
as  Shepard  was  claiming  as  an  assignee 
of  the  judgment  debtor  In  the  second  exe- 
cution, the  judgment  creditor  in  the  first 
execution.  But  in  the  case  at  bar  no  as- 
Higuee  Is  claiming  anything.  Judgment 
<lebt(ir  and  creditor  are  the  only  persons 
in  court.  Note  Judge  Napton's  remarks 
as  to  Chief  Justice  Mausbai.l's  views: 
**  No  court  would  hesitate,  if  the  ni<mey 
were  brought  Into  court,  to  direct  it  to  l)e 
ao  paid:"  that  is,  paid  to  the  judgment 
creditor.  And  in  the  case  at  bar  the 
money  was  in  court,  and  the  court  did 
order  It  to  be  so  paid.  The  Tennessee  case, 
in  a  more  elaborate  opinion,  holds  the 
aame  views;  but  that  case  goes  to  the 
extent  of  holding  that  the  sheriff,  with 
an  execution  against  A.,  may  levy  upon 
A.'s  muncj-  in  his  (the  sheriff's)  hands, col- 
lected upon  another  execution  in  favor 
«t  A.  The  facts  before  us  do  not  require  us 
to  pass  upon  that  proposition.  We  cite 
the  Tennessee  case  simply  as  showing 
that.  It  that  court  would  hold  that  the 
aherlff  might  make  such  a  levy,  then  a 
fartioH  a  court,  with  Its  Judicial  powers, 
could  order  the  disposition  of  the  [und, 
as  it  did  In  the  case  at  i)ar.  In  Turner  v. 
Fendall,  supra,  Chief  Justice  Marshall 
'-ays:    "But  the  money  becomes  liable  to 


such  execation  the  Instant  that  It  shall  be 
paid  Into  the  hands  of  the  creditor;  and 
It  then  becomes  the  duty  of  the  officer  to 
seize  it.  It  appears  unreasonable  that 
the  law  should  direct  a  payment  under 
Much  circumstances.  If  the  money  should 
be  seized  the  instant  of  its  being  received 
by  the  creditor,  then  the  payment  to  him 
seems  a  vain  and  useless  ceremony,  which 
might  well  be  dispensed  with :  and  If  the 
money  should,  by  being  so  paid,  l)e  with- 
drawn from  tlie  power  of  the  officer,  then 
his  own  act  would  put  beyond  his  roach 
property  rendered  by  law  liable  to  his  ex- 
ecution, and  which,  of  consequence,  the 
law  made  it  his  duty  to  seize."  Notwith- 
standing the  remarks  of  the  court  in  Tur- 
ner V.  I'endall,  quoted  above,  it  was  held 
in  that  case  that  tlie  sheriff  could  not 
levy  upon  money  already  in  his  hands, 
made  by  a  levy  of  an  execution  in  favor  of 
the  debtor  against  whom  he  held  the  sec- 
ond execution.  But  the  case  before  us  Is 
different.  The  money  of  the  defendtint, 
Hayes  was  not  levied  upon  by  the  sheriff 
by  virtue  of  the  execution  in  favor  of  the 
bank.  The  money  had  been  paid  Into  and 
was  In  court.  The  matter  was  not  left  to 
the  sheriff,  or  any  ministerial  officer,  to  de- 
termine its  disposition  at  the  peril  of  such 
oflicer.  A  hearing  was  had  before  the 
court  analogous  to  a  hearing  on  proceed- 
ings supplemental  to  execution.  Section 
3oO  et  seq..  Code  Civil  Proc.  All  persons 
iuterested  in  the  fund  were  present.  No 
meritorious  reason  appeared  why  the 
money  of  the  judgment  debtor,  which 
was  in  court,  should  not  be  paid  to  the 
judgment  creditor,  and  no  reason  at  all, 
except,  perhaps,  that  the  debtor  preferred 
to  put  the  money  into  his  pocket  rather 
than  pay  his  debt  with  it.  We  conceive 
that  there  Is  a  great  difference  between  a 
sheriff  deciding  upon  the  disposition  of  a 
fund  in  his  hands,  and  a  disposition  be- 
ing made  by  a  court,  of  money  in  court, 
upon  a  hearing  of  all  the  parties  inter- 
ested. Ex  parte  Fearle,  supra.  So  the 
tacts  of  Turner  v.  Fendall  are  dlstio- 
gulsbed  from  those  of  the  case  at  bar,  as 
they  were  from  thoKe  of  the  Missouri  case. 
The  question  before  us  is  not  of  a  sheriff 
levying,  but  rather  of  a  court  determin- 
ing; and  the  remarks  of  Chief  Justice 
Marshall,  quoted  above,  become  very  per- 
tinent. It  is  the  principle  and  policy  of 
the  law  to  subject  all  property  of  the  judg- 
ment debtor,  not  specially  exempt,  to  the 
payment  of  his  debts.  Sperling  v.  Calfee, 
7  Mont.  629,  19  Pac.  Kep.  204.  Then  why 
may  not  the  district  court  have  made  the 
order  that  it  did?  It  had  the  defendant 
Hayes  before  It.  It  had  the  money  in 
court.  No  third  pei-sons  claimed  It. 
There  was  no  clash  of  rival  oflicers  at- 
tempting to  get  it.  There  was  no  rollls- 
hm  between  two  courts  as  to  the  money. 
No  person  was  Interfering  with  the  con- 
duct of  the  court's  business,  as  might  oc- 
cur If  the  court's  receiver  were  garnished, 
or  property  in  bis  hands  levied  upon.  The 
reasons  of  the  doctrine  of  exemption  of 
money  in  cvstodia  legis  wholly  disappear 
from  this  case.  It  was  eminently  Just 
that  defendant's  unincumbered  and  un- 
exemptcd  property  should  be  applied  to 
KutiKly  a  judgment    against   him,    when 
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It  conld  be  done  with  prejudice  to  no  one, 
and  without  disturbing  the  proceedings 
of  any  court,  and  without  interfering  with 
the  officer  of  any  court  in  the  performance 
of  bia  duty  to  the  conrt  or  litigantn  there- 
in. We  arc  of  opinion  that  the  order  of 
tlie  dlfltrict  court  was  properly  made ;  and 
the  same  is  afflrmed. 

Blakb,  C.  J.,  and  Harwooo,  J.,  concur. 


State  ex  re/.  Palmier  v.  Hickman,  State 
Treasurer. 

(Supreme  Court  of  MonUina.     Feb.  8, 1898.) 

Iktekest  OS  State  Warrasts  —  'Necessitt  fob 
8PECIAI/  Appkopkiation— Masdamls. 

1.  f.omp.  8t.  dlv.  B,  %  U2P,  in  force  before 
the  admission  of  Montana,  provides  that  all  ter- 
ritorial warrants  issaed  by  the  proper  aatboritiea 
of  the  territory  shall  draw  interest  from  the  date 
of  their  presentation  until  there  are  funds  to  pay 
tuem  in  the  bands  of  the  treasurer.  Const.  18U9, 
art  20.  (schedule,)  %  1,  provides  that  all  laws 
enacted  by  the  territory  of  Montana,  and  in  force 
at  the  time  the  state  shall  be  admitted  into  the 
Union,  "and  not  inconsistent  with  this  constitu- 
tion, "  shall  remain  in  full  force.  Article  5,  % 
84,  provides  that  no  money  shall  be  paid  out  of 
the  treasury  except  upon  appropriations  made  by 
law,  and  on  wnrrunt  drawn  by  the  proper  officer 
in  pursuance  thereof,  except  interest  on  the  "pub- 
lic debt. "  He/(<,  that  the  words  "public  debt" 
include,  not  only  bonded  indebtedness,  but  also 
other  debts  for  which  warrants  have  been  is- 
sued. 

i.  Const  art  7,  {  20,  provides  that  no  claims 
ai^inst  the  state  except  for  salaries  of  ofBcers, 
fixed  by  law,  shall  l>e  passed  upon  by  the  legrisla- 
ture  without  first  haviuf?  been  acted  on  by  the 
board  of  examiners.  Held,  that  where  a  claim 
for  printing  is  acted  on  by  the  examiners,  and 
after  .tu  approiiriation  therefor  is  passed  by  the 
legislaturo,  approved  by  thn  examiners,  and  a 
waiTBUt  is  drawn  for  the  amount  by  the  auditor, 
interest  begins  to  run  from  the  date  of  tho  war- 
rant, and  no  further  appropriation  or  approval 
by  the  examiners  is  necessary. 

Original  application  for  writ  of  mandate 
on  relation  of  U.  B.  Palmer  against  R.  O. 
Hlclcman,  state  treaxurer.  Motion  to 
strike  out  portlonn  of  the  answer  sus- 
tained. 

Cullen,  Sanders  <ft  SheItnn,tor  petitioner. 
Henri  J.  Haskell,  Atty.  Gen.,  lor  respond* 
ent. 

Blake,  C.  J.  The  afHdavit  of  the  appli- 
cant for  this  writ  of  mandate  nays  that 
an  act  was  panHed  March  7,  1891,  by  the 
legltilative  aHBombly  of  the  state,  which 
approprlate<l  the  sum  of  $44,64S.]9,  out  of 
all  moneys  in  the  treasury  not  otherwise 
appropriated,  tor  the  relief  of  persons 
named  therein.  That  there  was  npjjro- 
priated  thereby  for  the  Journal  Publisli- 
ing  Company  the  sum  of  $7,90'J.<J3  for  its 
claim  for  services.  That  the  state  auditor 
drew,  March  2S,  1891,  the  foUowinjf  war- 
rant on  the  state  treasurer,  nnder  said 
act:  "State  of  Montana.  Helena,  Mont. 
Mch.  2S/91.  State  Warrant.  The  treas- 
urer will  pay  to  .lournal  Publishing  Com- 
pany, or  order,  seven  thousand  nine  hun- 
dred and  nine  &  a3/100  dollars, for  printing 
done  and  furnished  to  the  territory  and 
state  of  Montana,  paid  from  appropria- 
tion H.  B.  141,  per  decision  of  supreme 
<ourt,  rendered  Mch.  2S/9],  out  of  any 
moneys  in  the  treasury  not  otherwise  ap- 


propriated. E.  A.  Kbnnbt,  State  Auditor. 
Fnwenteil   for  payment    and    registered 

,1891.   ,  StateTreasurer.    (»7,- 

909.93.) "  That  tbia  warrant  was  then  de- 
livered to  the  Journal  Pnnllshiug  Com- 
pany, and  by  it  presented  to  the  said 
treasurer.  That  said  warrant  was  then 
registered  by  the  state  treasurer,  and  not 
paid,  for  want  of  funds.  That  there  were, 
December  16, 1891,  in  the  treasury  of  the 
state,  funds  sufficient  to  pay  said  war- 
rant. Thatthe  affiant  was  then  the  own- 
er and  holder  of  said  warrant:  and  thatthe 
said  treasurer  offered  to  pay  theaffiantthe 
sum  or  $7,909.a3,  the  principal  sum  in  the 
warrant,  and  refused  to  pay  any  interest 
thereon.  The  prayer  is  for  a  writ  of  man 
date  commanding  the  said  treasurer  ti 
pay  the  interest  on  said  warrant  fron- 
March  28, 1891,  at  the  rate  of  6  percent 
per  annum.  The  answer  of  said  treas 
orer,  among  otlier  averments,  says  tha' 
therehavenotbeenatany  time  any  moneyt- 
in  the  said  treasury  which  have  been  set 
apart  or  appropriated  to  pay  the  interest 
on  said  warrant ;  that  respondent  denies 
that  the  last  legislature  set  apart  or  ap 
propriated  any  sum  or  sums  of  money  t( 
pay  the  Interest  on  the  warrant  owneo 
by  this  relator,  or  any  other  person,  or  a> 
all;  that  respondent  further  says  that 
said  claim  so  presented  by  this  relator  foi 
interest  has  not  been  presented  to  tb«' 
state  board  of  examiners  of  said  state  foi 
approval,  and  has  uot  been  audited  by 
said  board.  The  applicant  filed  a  mo- 
tion to  strike  from  the  answer  the  last 
two  paragraphs,  which  are  quoted  at 
length. 

Disregarding  some  questions  of  practice 
which  have  been  urged  by  counsel,  we 
are  called  upon  to  consider  and  decide  the 
leading  end  important  inquiries:  Is  the- 
relator  entitled  to  recover  interest  upon 
his  warrant  without  an  express  a|)pro- 
prlatlon  for  this  purpose  by  the  legisativc 
assembly?  Should  this  claim  for  interest 
be  submitted  to  the  state  hoard  of  exam- 
iners? It  will  be  necessary  and  proper  to 
review  succinctly  the  legislation  of  the  ter- 
ritory of  Montana  upon  this  subject,  and 
observe  carefully  the  conditions  which 
prevailed  when  the  framers  of  the  consti- 
tution assembled.  The  first  legislative  as- 
sembly convened  December  12, 1S64;  and 
an  act  "to  provide  for  the  expenses  of 
Montana  territory  "was  approved  Decem- 
ber 26,  lb64.  The  eighth  section  was  as 
follows:  "That  all  territorial  warrants 
issued  by  the  proper  aatboritiesof  the  ter- 
ritory shall  draw  interest  at  the  rate  ot 
ton  per  cent,  per  annum,  from  and  after 
the  date  of  their  presentation,  until  there 
arc  funds  to  pay  said  warrants  in  the 
hands  of  the  treasurer."  These  provis- 
ions were  amended  from  time  t;>  time,  but 
interest  was  always  payable  on  territorial 
warrants  which  were  not  paid  ui>on  the 
dateof  their  presentation.  When  the  con- 
stitutional convention  met  In  .luly,  1KS9, 
the  statutes  relating  to  this  subject  were 
In  the  following  form:  "That  all  terri- 
torial warrants  Issued  by  the  proper  au- 
thorities of  this  territory  after  the  Ist  day 
of  March,  A.  D.  1881,  shall  draw  Interest 
at  the  rate  of  six  per  centum  per  annum 
from  and  after  the  dat?  of  their  prescnta- 
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tlon  nntH  tliere  are  funds  to  payiiald  wnr- 
ranta  la  tbe  bands  oT  the  territorial  treas- 
urer."  S«tlon  1129,  Comp.  St.  5th  div. 
"  The  treaearer  shall  quarterly  post  upon 
the  door  of  hia  office,  and  publish  in  some 
newspaper  published  at  the  seat  of  gov- 
ernment, a  list  of  all  warrants  that  he 
may  have  funds  In  tbe  treasury  to  redeem 
or  pay,  the  payment  of  which  has  not  been 
demanded  durinK  the  quarter  last,  and 
from  the  date  of  such  notice  the  Interest 
on  all  such  warrants  thus  posted  shall 
cease;  but  tbe  treasurer  shall  hold  in  read- 
iness such  moneys  to  pay  such  warrants 
upon  presentation.  "  Section  180,  Icl.  "Au 
act  to  provide  for  the  funding  of  the  debt 
of  Montana  territory"  was  passed  Decem- 
ber 3,  1867,  and  the  first  section  authorizes 
the  treasurer  to  issue  bonds  for  "all  terri- 
torial warrants  outstanding  and  unpaid" 
at  a  certain  time.  Statutes  of  like  import 
were  enacted  in  1872  and  1879.  In  July, 
18S9,  there  was  no  territorial  debt  of  this 
character.  The  financial  policy  of  the 
government  of  the  territory,  which  had 
been  established  at  an  early  period  of  its 
history'  was  never  altered  In  substance, 
and  was  familiar  to  the  makers  of  the 
constitution.  What  was  their  action 
with  reference  to  these  matters?  They  or- 
dained that  "all  laws  enacted  by  the  legis- 
lative assembly  of  the  territory  of  Mon- 
tana, and  In  foive  at  the  time  the  state 
shall  toe  admitted  into  the  Union,  and  not 
Inconsistent  with  thisconstltutionor  laws 
of  tbe  Dnited  States  of  America,  abail  he 
and  remain  in  full  force  as  the  laws  of  the 
state  until  altered  or  repealed,  or  until 
they  expire  by  their  own  limitation  :  pro- 
vided, that  whenever.  In  said  laws,  the 
words,  "territory,"  "  Montana  territory,  " 
or  "territory  of  Montana."  occur,  the 
words  '*8tate"or''8tateof  Montana  "shall 
be  appropriately  substituted  and  read 
therefor. "  Const,  art.  20,  §  1.  Is  there  any 
language  in  the  constitution  of  tbe  state 
which  is  inconsistent  with  the  foregoing 
sections  of  the  Compiled  Statutes?  The 
laws  supra  were  enacted  by  the  legisla- 
tive assembly  of  the  territory,  and  were  in 
force  vir ben  tbe  state  was  admitted  into 
the  Union,  and  "remain  in  full  force,  "if  we 
shall  dotermlne  this  inquiry  in  the  nega- 
tive. What  are  provisions  of  the  consti- 
tution relating  to  the  indebtedness  of  the 
territory  or  state  of  Montana  ? 

The  following  Kections,  concerning  the 
requirements  of  an  appropriation  for  the 
payment  of  interest  on  the  public  debt, 
should  be  examined :  "  The  general  ap- 
propriation bills  shall  embrace  nothing 
but  appropriations  for  the  ordinary  ex- 
penHCH  of  the  legislative,  executive,  and 
judicial  departments  of  the  state,  interest 
on  the  public  debt.  •  •  ••'  Article  5,  § 
.33.  "No  money  shall  be  paid  out  of  tbe 
treasury  except  upon  appropriations 
made  by  law.  and  on  warrant  drawn  by 
the  proper  officer  in  pursuance  thereof,  ex- 
cept Interest  on  tbe  public  debt."  .Article 
5,  §  34.  We  will  consider  In  this  connec- 
tion other  provisions:  "All  taxes  levied 
for  state  purposes  shall  be  paid  Into  the 
state  treasury,  and  no  money  shall  be 
drawn  from  the  treasury  hut  in  pursu- 
ance of  specific  appropriHtions  made  by 
law."    Article  12.  §  10.    Many  of  the  rules 


of  construction  are  applicable  to  statuteB 
and  the  constitution.  Mr.  Endllch,  in  hia 
work  on  tbe  Interpretation  of  Statutes, 
says:  "One  of  these  presumptions  is  that 
the  legislature  does  not  Intend  to  make 
any  alteration  in  the  law  beyond  what  it 
explicitly  declares,  either  in  express  terms 
or  by  unmistakable  Implication;  or,  in 
other  words,  beyond  the  Immediate  scope 
and  object  of  the  statute.  In  ail  general 
matters  beyond,  the  law  remains  undis- 
turbed. It  is  in  the  last  degree  improba- 
ble that  tbe  legislature  would  overthrow 
fundamental  principles,  infringe  rights,  or 
depart  from  the  general  system  of  law, 
without  expressing  its  Intention  with 
irresistible  clearness."  Section  113,  and 
cases  cited.  Tbe  same  author  also  writes: 
"As,  in  statutes,  the  presumption  against 
an  intention  to  change  the  existing  law 
beyond  tbe  specific  purpose  of  the  enact- 
ment may  create  numerous  apparent  ex- 
ceptions from  tbe  general  language  em- 
ployed, so,  in  the  construction  of  u  consti- 
tutional provision,  a  due  regard  for  the 
existing— whether  statutory  or  common 
—law  may  produce  a  similar  result. 
*  *  *  Id  such  case,  no  intention  to 
abrogate  previously  existing  laws  in 
general  can  be  preHumed,  in  the  absence 
f>f  expression  to  that  effect.  It  is  there- 
fore a  sound  rule  of  constitutional  inter- 
pretation that  a  constitution  is  to  be  con- 
strued with  reference  to  previous  legisla- 
tion."  Section  520,  and  case  cited.  We 
are  therefore  aided  in  the  interpretation 
of  these  sections  by  resorting  to  th«  stat- 
utes of  tbe  territory  governing  kindred 
matters.  It  can  be  fairly  presumed.  In 
the  absence  of  plain  and  dli-ect  language 
to  tbe  contrary  in  the  constitution,  that 
the  uniform  policy  of  the  territorial  gov- 
ernment was  to  be  continued  under  the 
orgauicatlon  of  the  state.  We  do  not 
rely  in  this  discussion  upon  mere  presump- 
tions. We  have  already  referred  to  the 
solemn  declaration  of  the  constitution 
that  the  legislation  of  the  territory,  with 
definite  exceptions,  was  to  becar.-ied  into 
effect.  Some  of  these  statutes  will  be 
noticed. 

The  first  legislative  assembl.y.in  the  act, 
supra,  approved  December  26, 1861,  pro- 
vides "that  the  auditor  of  the  territory  is 
hereby  em  powered  to  issue  territorial  war- 
rants, drawn  upon  the  treasury  of  the 
territory,  in  favor  of  all  persons  to 
whom  the  legislative  assembly  of  the 
territory  may  direct. "  St.  1st  Sess.  p.  329, 
§  1.  This  phraseology  has  been  retained. 
Comp.  St.  div.  5,  §  1122.  The  fourth  legis- 
lative assembly  re-enacted,  December  7, 
1867,  by  the  authority  of  congress,  a  law 
which  had  been  approved  December  15, 
18<>f>,  and  annulled  March  2,1867,  to-wit: 
"  The  territorial  auditor  of  this  trrritory 
is  hereby  forbidden  to  issue  any  warrant 
in  favor  of  any  person  drawing  upon  the 
territorial  treasury  for  any  sum,  unless  he 
is  authorised  by  law  expressly,  in  which 
the  name  of  the  party  shall  be  specified, 
the  nature  ofthe  service  performed, and  the 
amount  specified  for  tbe  performance  of 
such  service."  St.  3d  Seas.  p.  78;  14  U.S. 
St.  p.  427:  St.  4th  Sess.  p.  92.  This  section 
has  not  been  amended.  Comp.  St.  div. 
5,  S  1129.    The  fourth  legislative  assembly. 
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oy  an  act  approved  December  3, 1867,  pn> 
vlded  "that  the  auditor  of  the  territory 
shall  Issue  no  warrantn  drawn  upon  the 
territorial  treasurer,  in  favor  of  any  per- 
son, without  express  authority  of  law, 
and  then  shall  specify  the  name  of  the 
party,  the  service  performed  for  which  the 
same  is  isoued.  with  the  amount  and  mun- 
ber  of  the  warrant."  St.  4th  Sess.  p.  5a,  § 
1.  This  statute  has  not  been  modlBed. 
Oomp.  St.  div.  6.  §  117.  When  these  stat- 
utory provisions  are  compared,  it  will  be 
seen  tliat,  although  the  language  of  the 
constitution  may  be  different,  the  effect 
was  Identical, — the  same  end  was  accom- 
plished. No  warrant  could  be  drawn  up- 
on the  treasurer  of  the  territory  which  was 
not  empowered  by  an  act  of  the  legisla- 
tive assembly,  and  such  Is  the  declaration 
of  the  constitution  prescribing  the  neces- 
sity for  an  appropriation,  The  payment 
of  interest  upon  the  territorial  warrants 
was  regulated  by  the  general  liiw,  and 
special  statutes  were  not  passed  to  give 
interest  to  any  creditor.  The  interest  up- 
on the  bonds  of  the  territory  was  con- 
trolled by  the  respective  acts  which  au- 
thorized their  creation,  aud  no  other  legis- 
lation thereon  was  had.  We  recognize  ns 
the  fundamental  law  the  section,  supra, 
which  does  not  require  an  appropriation 
to  enable  the  proper  officer  to  pay  the  in- 
terest upon  the  public  debt  of  the  state. 

In  what  manner  has  this  fiscal  depart- 
ment been  affected  by  the  transition  from 
the  territorial  to  the  state  system  ofgov- 
emment?  Where  is  the  clause  in  the  con- 
stitution which  has  ordained  that  any 
other  mode  shall  be  adopted  with  respect 
to  the  payment  of  Interest  on  warrants  in 
the  transaction  of  similar  business  for  the 
state?  It  is  insisted,  however,  that  the 
expression,  "public  debt,"  was  used  In  its 
limited  sense,  and  comprehends  solely  one 
class  of  indebtedness, — bonds.  Hpon  the 
other  hand,  it  is  asserted  that  the  words 
have  a  broad  meaning,  aud  include  every 
species  of  llnbility.  Partial  definitions  can 
he  produced  which  support  both  sides  of 
the  contention.  The  term  "  public, "  in  the 
foregoing  sections,  designates  the  debt  as 
that  of  the  state  of  Montana.  This  iden- 
tical phrase,  "public  debt,"  is  employed  in 
the  fourteenth  amendmeut  to  tlie  federal 
constitution:  "The  validity  of  the  public 
debt  of  the  United  States,  authorized  by 
law,  including  debts  incurred  for  payment 
of  pensions  and  bounties  for  services  In 
suppressing  Insurrection  orrebellion,  shall 
not  be  questioned.  But  neither  the  United 
States  nor  any  state  shall  assume  or  pay 
any  debt  or  obligation  Incurred  in  aid  of 
insurrection  or  rebellion  against  the 
United  States,  or  any  claim  for  the  loss  or 
emnncipntion  of  any  slave;  hut  ail  such 
debts,  obligations,  and  claims  shall  be 
held  illegal  and  void."  The  words  "debts. 
obligations,  and  claims"  have  iieen  select- 
ed with  precision;  and  the  distinctions 
are  drawn  between  tno  ways  in  which  the 
debt  can  be  authorized  or  incurred. 
Judge  Cooley  states  that  the  chief  object 
of  this  section,  when  amended,  was:  "To 
protect  the  credit  of  the  nation — Fimt,  by 
affirming  the  unquestionable  character  of 
the  national  indebtedness;  and,  Fceond, 
by  precluding  the  assumption  by  the  na- 


tion of  obligations  with  which  It  could 
not  with  any  Justice  be  burdened."  2 
Story,  Const.  (5tb  Ed.)  §  196S>.  Judsre 
Cooiey  includes,  by  the  words  "  national 
indebtedness,"  the  public  debt  and  ocber 
debts  of  the  United  States  which  bave 
been  incurred. 

What,  then,  is  the  debt  of  the  state? 
The  framers  of  our  constitution  performed 
their  grave  duties  in  the  light  of  this  finan- 
cial legislation  of  the  territory.  They 
could  clearly  and  definitely  restrict  the 
effect  of  the  words  "public  debt"  by  the 
insertion  of  the  term  "bonded,"  or  any 
other  modifying  clause.  Was  this  lan- 
guage employed  in  its  ordinary  signlQca- 
tion?  Let  us  consult  other  paragraplis 
of  the  constitution,  and  define  accurately. 
If  possible,  the  status  of  this  debt.  The 
constitutional  convention  agreed  upon 
the  phrase  "public  indebtedness"  ns  the 
title  to  article  13.  The  second  section  is 
as  follows:  "The  legislative  assembly 
shall  nut  in  any  manner  create  any  debt 
except  by  a  law  which  shall  be  irrepeala- 
ble  until  the  indebtedness  therein  provided 
forshall  have  been  fully  paid  or  discharged. 
Such  law  shall  specify  the  purpose  to 
which  the  funds  so  raised  shall  be  applied, 
and  provide  for  the  levy  of  a  tax  sutllcient 
to  pay  the  interest  on,  and  extinguish  the 
principal  of,  such  debt,  within  the  time 
limited  bysuch  iawfor  the  payment  there- 
of; but  no  debt  or  liability  shall  be  creat- 
ed which  shall,  singly  or  in  the  aggregate, 
with  any  existing  debt  or  liability,  exceed 
the  sum  of  one  hundred  thousand  dollars.  " 
"The  state  shall  not  assume  the  debt,  c>r 
any  part  thereof,  of  any  county,  city, 
town,  or  raunlcinal  corporation. "  Article 
13,  §  4.  The  fifth  section  provides  that 
"no  county  shall  be  allowed  to  becom(>  in- 
debted, in  any  manner  or  for  any  purpose, 
to  an  amount,  Including  existing  indebt- 
edness,in  theaggregateesceeding  *  *  •; 
and  all  bonds  or  obligations  in  excess  nf 
such  amount,  given  by  or  on  behalf  of 
such  county,  shall  be  void.  No  county 
shall  incur  any  inilebtcdness  or  liability 
for  any  single  purpose  to  an  amount  ex- 
ceeding ten  thousand  dollars.  •  •  •" 
The  sixth  section  relates  to  the  indebted- 
ness of  a  city,  town,  township,  or  school- 
district,  and  embodies  similar  limitations, 
and  authorizes  municipal  corporations  to 
devote  the  revenues  derived  from  their 
water  supply  "to  the  payment  of  the 
debt."  "All  obligations  of  the  territory 
of  Montana  existing,  in  force,  and  unpaid 
at  the  time  of  the  admission  of  the  state 
into  the  Union  are  hereby  assumed  by  the 
state,  which  shall  and  will  well  and  tralv 
paythesame."  Article 20.  §12.  The  words 
"debt,"  "indebtedness,"  "obligations," 
and  "liabilities"  are  repeatedly  applied  to 
various  subjects  which  sustain  no  relation 
to  the  sections  concerning  "the  public 
debt. " 

Similar  constitutional  provisions  con- 
cerning the  indebtedness  of  counties  have 
been  exhaustively  inve.'itigated,  and  it  has 
been  generally  held  that  It  was  not  limit- 
ed to  what  existed  in  the  shape  of  bonds. 
People  v  Mav,  9  Colo.  80, 10  Pac.  Rep.  041 : 
9  Colo.  404, 12  Pac.  Rep.  838;  Law  v.  People, 
87  I1I.3S5;  Appeal  of  Erie.  91  Pa.  St.  398.  In 
People  v.  May,  9  Colo.  9o,  10  Pac.  Rep.  649, 
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tbe  court,  by  Mr.  Jnirtlce  Elbert,  paid : 
"To  say  that  the  framers  of  the  constitu- 
tion saw  no  danger  save  In 'bonded  in- 
debtedness' is  to  credit  them  with  a  very 
limited  stateBmansbip;  and  to  say  that 
they  trusted  to  '  wisdom  and  discretion ' 
as  restraints  is  to  impute  to  them  a  very 
sangulDestatPsmanship.  *  •  *  Norare 
we  to  suppose  that  they  dealt  with  the 
important  question  of  public  indebted- 
ness other  than  in  a  practical  manner; 
that  tbey  made  an  unsubBtantlal  dlstinc- 
tiun,  and  limited  the  form  and  not  the 
aiuonnt  of  indebtedness.  Tbe  Indebted- 
netiB  was  the  essential  thinif.  The  mischief 
would  be  the  same,  and  tbe  burden  the 
same,  whether  the  debt  was  'by  loan '  evi- 
denced by  bonds,  or  a  fluatlug  debt  evi- 
denced by  warrants. "  In  Appeal  of  Erie, 
supra,  the  court  construed  a  section  of 
the  constitution  which  provided  that"  the 
debt  of  any  county  •  •  •  shall  never 
exceed  seven  per  centam  upon  the  assessed 
value  of  tbe  property  therein,"  and  said  : 
'A  debt  means  a  fixed  and  certain  obliga- 
tion to  pay  money,  or  some  other  valua- 
ble thing  or  things,  either  in  the  present 
or  In  the  future.  •  •  •  It  Is  Idle  to  urge 
that  tbe  restriction  Includes  only  a  bond- 
ed indebtednesd,  for  such  Is  neither  the  con- 
stitutional letter  nor  B|:)lrit.  A  floating 
debt  usually  ends  In  a  bonded  debt,  and 
tbe  former  is  just  as  obligatory  as  the 
latter."  Judge  Brewbu  decided  In  Rol- 
lins V.  Lake  Co.,  84  Fed.  Rep.  845,  that 
connty  warrants  which  had  been  issued  In 
payment  of  the  fees  of  witnesses,  jurors, 
constables,  and  sheriffs,  after  the  consti- 
tntional  limit  of  Its  indebtedness  had 
been  reached,  were  not  within  tbe  prohi- 
bition, and  thereby  overruled,  in  part. 
People  V.  May,  supra.  This  judgment 
was  reversed  by  the  supreme  court  of  the 
United  States.  130  D.  S.  662, « 8up.  Ct. 
Rep.  651.  Mr.  Justice  Lamar,  for  tbe 
court,  said:  "Neither  can  we  assent  to 
the  position  of  the  court  below  that 
there  Is,  as  to  this  case,  a  difference  be- 
tween indebtedness  incurred  by  contracts 
of  tbe  county  and  that  form  of  debt  de- 
nominated 'compulsory  obligatious.' 
The  compulsion  was  imposed  by  thelegis- 
lature  of  tbe  state,  even  if  it  can  be  said 
correctly  that  the  compulsion  was  to  in- 
cur debt;  and  the  legislature  could  no 
more  impose  it  than  the  county  could  vol 
untarily  assume  it,  as  against  the  disabil- 
ity of  a  constitutional  prohibition."  The 
same  doctrine  is  enforced  regarding  the 
obligations  of  towns  and  cities.  The 
court  said  in  City  of  Council  ijlufis  v. 
Stewart,  51  Iowa,  389,  1  N.  W.  Rep.  628: 
"When  a  warrant  is  drawn  upon  the 
treasurer,  if  the  money  is  In  the  hands  of 
the  treasurer  to  pay  It,  the  reasonable  ex- 
pectation is  that  It  will  be  presented  and 
paid.  By  socb  act,  no  debt  as  contem- 
plated in  the  constitution  Is  incurred.  If, 
however,  no  funds  are  on  hand  to  pay  the 
warrant,  a  debt  Is  incurred."  See.  also, 
Sale»n  W.  Co.  v.  Salem,  B  Or.  29.  Black- 
stone  says:  "Whatever,  therefore,  the 
laws  order  any  one  to  nay,  that  becomes 
Instantly  a  debt  whicu  he  hath  before- 
hand contracted  to  discharge."  3  Bl. 
Coram. p.160.  Thlsdeflnition  wasfollowed 
in  Gray  t.  Bennett,  3  Mete.  (Mass.)  520, 


by  Mr.  Justice  Hitbbard,  who  said: 
"The  word  'debt'  Is  of  large  Import,  in- 
cluding, not  only  debts  of  record,  oi 
judgments,  and  d»!bts  by  specialty,  but  al- 
so obligations  arising  under  simple  con- 
tract, to  a  very  wide  extent,  and  In  its 
popular  sense  includes  ail  that  Is  due  to  a 
man  under  any  form  of  obligation  or 
promise."  In  People  v.  Johnson,  6  Cal. 
499,  Chief  Justice  Murray  said:  "A  debt 
or  liability  may  be  created  In  other  ways 
than  by  the  borrowing  of  money  It  may 
be  created  by  appropriation  where  there 
Is  no  money  to  meet  it.  It  may  be  creat- 
ed by  drawing  on  a  fund  where  there  Is  no 
cash  in  the  treasury  or  incoming  revenue 
to  satisfy  such  drafts."  Dunsmoor  v. 
Furstenfeldt,  88  Cal.  522,  26  Pnc.  Rep.  518. 

When  our  const! tution  is  considered  as 
a  whole,  and  the  authorities  are  ana- 
lyzed, the  term  "public  debt"  cannot  be 
confined  to  what  Is  evidenced  by  one 
form  of  indebtedness  or  liability,  but  em- 
braces warrants  as  well  as  bonds.  There 
Is  no  language  which  indicates  that  the 
framers  of  this  Instrument  bad  any  other 
Intention.  Whenever  there  is  a  public 
debt,  it  is  not  necessary  for  tbe  legislative 
assembly  to  make  a  specific  appropria- 
tion to  authorize  the  payment  of  any  in- 
terest thereon.  The  law  which  creates 
the  debt  of  the  state  by  means  of  a  loan 
must  provide  for  the  levy  of  a  tax  to  pay 
the  interest  thereon.  Article  13,  §  2. 
This  section  Is  silent  upon  the  subject  of 
an  appropriation  by  tbe  legislative  as- 
sembly for  the  payment  of  Interest. 
When  a  public  debt  has  been  brought  Into 
being  through  an  unpaid  warrant,  the 
statute,  supra.  Axes  the  rate  of  interest, 
and  points  out  the  steps  which  are  re- 
quired to  secure  it.  The  constltutloti 
does  not  directly  or  Indirectly  modify  the 
force  of  thene  la  n-s.  Tbe  rule  that  repeals 
by  implication  are  not  favored  is  appliua- 
ble  when  the  repugnancy  is  alleged  to  ex- 
ist between  the  provisions  of  a  constitu- 
tion and  a  statute.  Ohio  v.  Dudley,  1 
Ohio  St.  437.  We  are  compelled,  by  the 
rules  of  constitutional  construction,  to 
hold  that  this  legislation  of  the  territory 
regulating  the  payment  of  warrants  up- 
on the  treasury  has  not  been  Interrupted 
by  the  formation  of  the  state  government. 
The  interest  which  has  been  prescribed  by 
law  is  an  inseparable  part  of  the  liabili- 
ties or  ot>llgatlons  which  are  evidenced  by 
tbe  warrant. 

Tbe  constitution  declares  that  the  gov- 
ernor, secretary  of  state,  and  attorney 
general  "shall  constitute  a  board  of  ex- 
aminers, with  power  to  examine  all  claims 
against  tbe  state  except  salaries  or  com- 
pensation of  officers,  fixed  by  law,  and 
perform  such  other  duties  as  may  be  pre- 
scribed bylaw.  And  no  claims  against 
the  state  except  for  salaries  and  compen- 
sation of  officers  fixed  bylaw  shall  be 
passed  upon  by  the  legislative  assembly 
without  first  having  been  considered  and 
acted  upon  by  said  board."  Article  7, 
§  20.  By  virtue  of  this  authority  an  act 
prescribing  its  duties  was  approved  Feb- 
ruary 12, 1891.  State  St.  2d  Scss.  p.  183. 
This  claim  of  the  Journal  Publishing 
Company  was  first  considered  and  acted 
upon  by  tbe  board.    It  was  then  passed 
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npon  by  the  IcRlslaHve  assembly,  and  an 
appropriation  was  made  for  its  payment. 
Afterwards  it  was  approved  by  thei)oard, 
and  transmitted  to  the  office  of  the  state 
auditor,  who  has  drawn  bis  warrant  for 
the  proper  amount.  The  jurisdiction  of 
ttie  state  board  of  examiners,  of  this 
claim,  was  exercised  completely  under  the 
law.  The  obllRation  to  pay  interest  up- 
on the  principal  sum  mentioned  in  a  war- 
rant arises  by  operation  ot  law  under  con- 
ditions whicli  are  Independent  of,  and  can- 
not be  controlled  by,  the  action  of  the 
board.  It  is  therelore  our  opinion  that 
tbe  relator  is  not  obliged  to  show  tbat 
tbe  legislative  assembly  made  an  appro- 
priation to  pay  the  interest  upon  hie  war- 
rant, or  that  the  stateboard  of  exaroinerr 
has  audited  his  claim  for  interest  upon  the 
•anie.  It  is  ordered  that  the  motion  to 
strike  out  the  portions  of  tbe  answer  re- 
ferred to  be  sustained. 

Hakwood  and  Db  Witt,  JJ.,  concur. 


Chicago,  K.  &  W.  R.  Co.  v.  Black  et  al. 

(Supreme  CouH  of  Kmisas.  Feb.  8, 1898.) 
Res  Judicata. 
In  manrldmus  proceedings  by  a  railroad 
company  ugaiust  county  offlcors  to  compel  them 
to  issue' bonds  in  aid  of  the  company,  it  appeared 
that  the  parties  were  the  same  parties  to  a  prior 
injunction  suit,  wherein  were  litigated,  or  might 
hare  l)ocnlitigatud,aU  tbe  questions  wiiich  could 
arise  in  the  numddmus  proceeding,  except  a 
question  as  to  the  tender  of  the  company's  stocit 
for  such  bonds.  Held,  that  ail  such  questions, 
except  tbe  question  of  the  tender  ot  stocli,  were 
res  Judicata. 

Original  proceedings  in  mandamus  by 
the  Chicago,  Kansas  &  Western  Railroad 
Company  aKalust  James  Plack,  as  chair- 
man, and  John  O'Mnra  and  A.  M.  Kenne- 
dy, us  members,  of  the  hoard  of  county 
commissioners  of  Anderson  county,  and 
others,  to  compel  them  to  issue  certain 
bonds.  Motions  by  plaintiff  to  quash  thn 
return  to  tbe  alternative  writ  and  for  a 
peremptory  writ.     Motions  overruled. 

GeorffO  R.  Peck,  A.  A.  Hard,  and  Uabert 
Dunlap,  for  plaintiff.  J.  D.  Snoddy,  for 
defendants. 

Per  Curiam.  Motions  have  been  filed 
upon  the  part  of  the  plaintiff  against  tbe 
defendants  to  quash  the  return  tiled  to 
the  alternative  writ,  and  also  for  a  per- 
emptory writ  of  WHodawus  to  issue  at 
once,  notwithstanding  the  nllegatlonti 
contained  in  the  return.  The  motions 
will  not  be  sustained  at  thin  time,  but,  in 
view  of  the  arguments  before  the  court 
concerning  tbe  allegations  of  the  return 
for  a  peremptory  writ,  that  there  may  be 
no  attempt  to  relltlgate  or  reargue  ques- 
tions which  have  already  been  settled  and 
determined  in  the  case  of  Railroad  Co.  v. 
Township  of  Ozark,  2C  Pac.  Itcp.  710,  (de- 
cided at  the  .January  term  of  this  court 
for  1891,)  which  was  subsequently  entered 
under  a  mandate  from  this  court  by  the 
district  court  of  Anderson  count.v,  we 
deem  it  necessary  to  say  something  con- 
cerning the  proceedings  in  the  latter  ease. 
The  parties  in  this  action  are  vlrtuall.y 
the   same   as    in    the   action   ot   Town- 


Dblp  of  Osark  r.  Chicago,  Kansas  ft 
Western  Railroad  Company,  and  tbe  sub- 
ject-matter between  the  parties  la  tbe 
same,  excepting  the  recitation  in  the  writ 
in  this  case  of  the  tender  of  $10,OUU  of  tbe 
stock  of  the  railroad  company,  subse- 
quent to  the  entry  of  tbe  judgment 
against  Ozark  township  by  the  district 
court  ot  Anderson  county.  The  rule  it 
res  Hdjiidiciita  applies  as  well  to  facts 
settled  and  adjudicated  as  to  causes  of 
action.  When  a  matter  is  unce  adjudicat- 
ed it  Is  conclusively  determined  between 
the  same  parties  and  their  privies  as  to  all 
matters  wbicb  were  or  might  have  been 
litigated,  and  this  determination  is  bind- 
ing, as  an  estoppel,  in  all  other  actions, 
whether  commenced  before  or  after  the 
action  in  which  the  adjudication  was 
made.  Uentig  v.  Redden,  4B  Kan.  2.S1,  26 
Pac.  Rep.  701;  Railroad  Co.  v.  Couimis- 
sioners,  12  Kan.  127;  Whitakerv.  Hawley. 
30  Kan.  327.  1  Pac.  Hep.  508;  Hoisington 
V.  Brake.y,  31  Kan.  560,  3  Pac.  Rep.  353; 
Railway  Co.  v.  Beebe,  39  Kan.  465,  18 
Pac.  Rep.  502;  Commissioners  v.  Welch, 
40  Kan.  767.  20  Pac.  Rep.  4S3;  Shepard  v. 
Stockham,  45  Kan.  244,  25  Pac.  Rep.  5.59; 
Freera.  Judgm.§249;  Poornian  v.  Mitchell, 
48  Mo.  45;  Allls  v.  Davidson,  23  Minn.  442; 
Castbeer  v.  Mo  wry,  55  Pa.  St.  419;  Frank- 
lin Co.  V.  Bunk.  12  Sup.  Ct.  Rep.  147.  We 
therefore  are  of  the  opinion  that  every- 
thing that  was  litigate<l  in  the  action  of 
Ozurk  Townnhip  v.  Chicago,  Kansas 
&  Western  Railroad  Company  et  al.,  or 
that  might  have  been  litigated  therein, 
was  determined  in  that  case,  and  cannot 
be  opened  up  again.  Therefore  tliere  can 
be  no  litigation  in  this  action  over  the 
terms  ot  the  submission  under  which  the 
railroad  claims  the  right  to  have  the 
bonds  if<8ned,  or  the  subscription  or  the 
construction  of  the  road,  or  the  initial 
points  thereof.  All  of  these  matters  were 
or  could  have  been  litigated  in  the  action 
determined,  and  therefore  the  judgment 
heretofore  rendered  by  this  court,  and  the 
district  conrt  ot  Anderson  coonty,  is  a 
bar  to  any  further  controversy  over  these 
or  any  similar  matters.  All  that  Is  left 
for  this  court  to  determine  concerns  the 
tender  of  the  stock  ot  the  railroad  com- 
pany subsequent  to  the  rendition  of  the 
judgment  in  the  district  court  of  Ander- 
son county  in  accordance  with  the  man- 
date ot  this  court.  It  is  probable  that 
there  was  sufficient  evidence  introduced 
upon  the  hearing  of  this  motion  to  an- 
thorlzf)  a  judgment,  as  prayed  for,  to  be 
entered  for  the  plaintiff  against  the  de- 
fendants, but,  in  view  of  the  return  cou 
cerning  the  denial  of  any  tender  of  stock 
it  would  be  irregular  to  bear  and  dlepos 
of  the  case  upon  evidence  before  it  ha 
been  assigned  for  bearing. 

Since  the  foregoing  motions  were  filed, 
James  Black,  one  of  the  county  commis- 
sioners, and  S.  Durall,  county  clerk  of  An- 
derson county,  have  filed  supplemental 
returns,  showing  that  on  the  7th  of  Janu- 
ary, 1892,  they  ceased  to  be  county  offi- 
cers. It  is  therefore  ordered  _  that  their 
successors  in  ofiSce  be  substituted  and 
made  parties  defendant  in  this  action,  and 
that  the  alternative  writ  be  corrected  ac- 
cordingly,   and    notice    thereof    given    to 


Digitized  by 


Google 


Idaho.) 


BLACKFOOT  STOCK  CO.  e.  DELAMUE. 


97 


'aald  saccensors  In  office.  The  cnee  will  be 
aet  down  for  hearing  at  the  next  eittln)?  of 
tbJs  court,  upon  the  only  matter  left  In 
diHpnte,  which  concerns  the  alleged  tender 
of  stock  referred  tu,  and  the  clerk  will  no- 
tify the  partieB. 


(a  Idaho  [HasbJ  291) 

BLAfKKOOT  Stock  Co.  t.  Delamdb. 

{Supreme  Court  of  Idaho.    Feb.  8, 1893.) 

Cuiiii  AND  Dblitbkt— VEBDIOr — BomoisNOT. 

In  an  action  of  claim  and  delivery,  where 

neither  the  ownership  or  value  of  the  property 

is  put  in  issue,  but  defendant  claims  a  hen  upon 

the  property  (cattle)  for  the  care  and  keeping  of 

the  same  under  a  contract  with   plaintia,  a  ver- 

nict  that  "defendant  recoTer  of  and   from   the 

plaintiff  the  sum  of  six  hundred  seventy-uine  and 

SO  100  dollars  for  keeping  and  care  of  tho  cattle 

mentioned  in  the  complaint,  and  that  defendant 

have  a  lien  on  said  cattle  until   said   amount  is 

gaid, "  is  sulllclent,  after  Judgment,  under  the 
tatutes  of  Idaho. 
(Syllabus  by  the  Court.) 

Appeul  from  dlntrlct  court,  Bingham 
county;  O.  W.  Standrod,  Jadge. 

Action  by  the  Blnckfoot  Stock  Company 
against  Andrew  Delaniae  to  recover  pos* 
session  of  certain  cattle.  Judgment  for 
defendant.    Plaintiff  appeals.    Affirmed. 

Unwley  &  Reeves,  for  appellant.  2*.  Af. 
Stewart,  for  reupondent. 

HrsTON,  J.  On  the  10th  day  of  Novem- 
ber, 1Sn9,  the  plaintiff  entered  Into  aeon- 
tract  In  writing  with  defendant,  by  which 
the  plaiutin  agreed  to  and  did  deliver  to 
defendant  the  possession  of  a  certain  num. 
ber  of  cattle,  which,  by  said  contract,  de- 
fendant was  to  keep  and  care  for  until  aft- 
er April  1, 1890,  at  a  price  per  head,  stipu- 
lated In  said  contract.  On  the  2Sth  day 
of  July,  181)0,  a  portion  of  said  cattle  still 
being  In  the  possession  of  defendant, 
plaintiH  brought  Its  action  of  claim  and 
delivery  to  recover  the  possession  thereof 
from  defendant.  The  complaint  Is  In  the 
QBual  form  of  actions  of  this  nature  under 
the  Code.  PossesBlon  of  the  cattle  was 
delivered  to  plaintiff  as  provided  by  stat- 
ute. Defendant,  by  his  answer,  admits  (by 
nut  denying  it)  theownerHblp  of  thecattle 
by  plaintiff,  but  denies  its  right  to  the 
possession,  and  sets  up  the  contract,  and 
the  fact  that  there  is  a  large  sum  due  and 
unpaid  to  him  from  the  platntitf  thereon 
for  the  keepingof  said  cattle;  alleges  thiit 
be  baa  folly  kept  and  complied  with  all  of 
of  the  terms  and  conditions  of  said  con- 
tract by  bim  agreed  to  be  kept  and  per- 
formed. The  answer  of  defendant  was 
filed  January  7,  1891.  The  answer  sots 
forth  the  contract,  and  the  claim  of  the 
defendant  thereunder  as  a  "defense  and 
counter-claim."  The  cause  was  tried  by 
the  district  court  with  a  Jury,  and  the  fol- 
lowing verdict  was  rendered:  "We,  the 
jury  in  tbe  above-entitled  action,  And  that 
defendant  recover  of  and  from  the  plnin- 
tin  tbe  snm  of  six  hundred  seventy-nine 
and  50-100  dollars  for  the  keeping  and  care 
of  tbe  cattle  mentioned  In  the  complaint, 
and  that  defendant  have  alien  on  said  cat- 
tle until  said  amountispaid."  On  this  ver- 
dict the  court  rendered  tliefollowing  judg- 
ment: "Wherefore,  by  virtue  of  the  law, 
and  by  reason  of  the  premises  aforesaid ,  It  is 
v,29p.no.2— 7 


ordered,  adjudged,  and  decreed  that  said 
Andrew  Delam\ie  have  and  recover  from 
said  Bluckfont  Stock  Company  the  sum  of 
sis  hundred  and  seventy-nine  and  50-100  dol- 
lar?, with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum  from  the  date 
hereof  until  paid,  and  the  return  and  pos- 
sesBion  of  said  cattle  mentioned  in  com- 
plaint, until  same  Is  paid,  together  with 
said  delcndunt's  costs  awl  dtsbursements 
incurred  in  this  action,  amounting  to  the 
sum  of  two  hundred  and  sixty-seven  and 
10-lUO  dollars."  The  appeal  Is  from  the 
judf;ment  only,  and  brings  here  only  the 
judgment  roll.  The  following  are  the 
specificntions  of  errors  assigned  by  ap- 
pellant: "(1)  The  court  erred  In  overrul- 
ing the  motion  of  plaintiff  to  strike  out 
the  counter-claims.  CJ)  The  court  erred 
In  receiving  the  verdict  of  the  Jury.  (8) 
The  court  erred  In  entering  judgment  on 
the  verdict  of  the  jury.  (4)  The  judgment 
Is  void." 

The  plaintiff  moved  to  strike  out  the 
counter-clntms  f>f  defendant,  which  mo- 
tion was  denied  by  the  court,  and  such 
refusal  Is  alleged  to  be  error  by  plaintiff, 
and  we  are,  among  other  authorities, 
cited  to  Pom.  Rem.  g  767,  In  support  of 
tbiscontentltm.  We  might  answer  this 
contention  of  plaintiff  by  saying  that, 
while  the  claim  set  up  by  defendant  In  his 
answer  Is  denominated  by  the  pleader  as  a 
"counter-claim,"  It  Is  really  the  claim  by 
virtue  of  wlilch,  under  his  contract  with 
the  plaintiff,  he  asserts  his  right  to  the 
possetiBlun  of  thecattle, — that  Is,  an  agist- 
er's claim  or  lien  tor  the  care  and  keeping 
of  the  cattle;  and  neither  Prof.  Pomeroy, 
nor  any  other  authority,  do  wethink,  has 
ever  announced  that  such  a  claim  was  not 
a  proper  defense  In  an  action  of  replevin, 
or,  as  It  Is  denominated  In  the  Code,  "an 
action  of  claim  and  delivery;"  but  this 
class  of  defenses  are  recognized  by  Pom- 
eroy as  an  exception  to,  or  not  coming 
within,  the  general  rule.  We  are  required 
by  section  4  of  our  Bevlsed  Statutes  to 
construe  the  provisions  thereof  "liberally," 
"  with  a  view  to  effect  their  objects  and  to 
promote  justice. "  We  should  certainly  be 
departing  from  this  Injunction  were  we  to 
look  at  the  name  given  a  pleading,  rather 
thnn  Its  substance,  In  construing  it.  The 
defense  set  up  In  the  answer  Is  a  proper 
one,  although  It  is  a  misnomer  to  call  it  a 
counter-claim.  There  was  no  error  In 
overruling  the  motion  to  strike  out.  An- 
other ground  urged  by  the  plaintiff  why 
Its  motion  to  strike  out  should  have  beea 
allowed  Is  that  It  contains  matter  that 
arose  after  tbe  commencement  of  the  ac- 
tion. The  action  was  commenced  on  tbe 
28th  of  July,  1890.  .\8  before  stated,  the 
answer  was  not  filed  until  the  7th  day  of 
January,  1891.  It  does  not  appear  from 
the  record  when  the  cattle  were  taken 
from  the  possession  of  defendant,  and  it  is 
but  fair  and  retisonable  to  presume  that 
they  remained  in  his  possession  until  the 
4tb  day  of  September,  1S90;  and  there  was 
nothing  Improper  in  his  Including  In  bis 
answer  his  claim  for  their  care  and  keep- 
ing up  to  the  time  they  were  taken  from 
his  possession  by  the  plaintiff  under  pro- 
cess. 

Tbe  second  assignment  ol  error  by  tbe 
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plaintiff  1b  that  "the  court  erred  in  reoelv- 
tns  the  verdict  of  the  jury."  It  must  be 
admitted  that  the  verdict  in  this  case  is 
very  unsatisfactory,  and  shows  a  deKree 
of  carelessness  on  the  part  of  counsel  that 
is  very  reprehensible;  but  is  it  sufficient 
to  warrant  the  judgment  rendered  there- 
on? Let  us  look  at  the  issues  in  the  case 
tor  a  moment.  There  was  no  question 
made  on  the  ownership  or  value  of  the 
property  sought  to  be  recovered.  The 
defendant  admitted  the  ownership  of  the 
property  to  be  in  the  plaintiff,  conceded 
the  value,  and  claimed  only  that  be  was 
entitled  to  the  possession,  by  virtue  of 
his  agister's  Hen,  for  the  care  and  keeping 
of  the  cattle  under  the  contract  aforcHald, 
andalleged  tbeamountof hlsclalm.  What, 
then,  were  the  issues  the  Jury  were  called 
upon  to  try?  Certainly  only  the  validity 
and  amount  of  defendant's  claim.  Had 
the  verdict  been :  "We  find  the  defendant 
entitled  to  the  possession  of  the  cattle 
described  In  the  complaint,  and  that  the 
amount  of  his  claim  for  the  care  and  keep- 
ing of  the  same  is  six  hundred  seventy- 
nine  and  50-100  dollars,"— could  it  be  con- 
teniled  that  such  a  verdict  would  not  sup- 
port the  judgment?  We  think  not  suc- 
cessfully. And  wherein  does  the  verdict 
in  the  record  differ  from  such  a  one?  It 
does  not  find  the  value  of  the  property.  It 
was  not  necessary  itshould,  for  there  was 
no  issue  on  that  point;  and  as  the  right 
of  possession  claimed  by  defendant  went 
only  to  the  extent  or  amount  of  bis  Hen 
or  special  property,  and  the  property  bad 
been  delivei-ed  to  the  plaintiff  under  the 
process,  and  as  the  value  of  the  prop- 
erty, as  shown  by  the  record,  was  largely 
in  excess  of  defendant's  claim,  a  finding  of 
the  value  was  not  called  for,  nor  was  it 
essential  to  "a  complete  adjustment  of  all 
the  equities  between  the  parties  in  the  ac- 
tion." Hickman  v.  Dill,  32  Mo.  App.  509; 
Boutell  v.  Warne,  62  Mo.  3.50;  Barney  v. 
Brnnnan,  51  Conn.  175;  Warner  t.  Hunt, 
80  Wis.  200.  In  the  lastcasccited  the  plain- 
tiff brought  replevin  for  a  cow  of  the  al- 
leged value  of  $50.  Defendant  pleaded  a 
Hen,  as  pound-keeper,  of  $2.50.  The  jury 
found  for  the  defendant ;  that  the  plaintiff 
was  not  lawfully  entitled  to  the  posses- 
sion of  the  property ;  that  the  same  was 
not  wrongfully  detained  by  the  defend- 
ant; that  the  defendant  was  entitled  to 
the  possession  thereof;  and  assessed  the 
value  at  ?40,  and  damages  for  the  deten- 
tion 1  cent.  Upon  this  verdict  judgment 
was  rendered  that  the  defendant  have  a 
return  of  the  property,  or.  If  return  could 
not  be  had,  that  the  defendant  recover 
from  the  plaintiff  the  value  thereof,  as- 
sessed at  $40,  and  1  cent  damages,  and 
costs.  The  verdict  and  judgment  were 
set  aside;  the  court  saying  that  the  jury 
should  have  found  the  value  of  the  defend- 
ant's special  property  in  the  case,  as  well 
as  the  ownership,  (which  was  put  in  issue 
by  the  pleadings  In  that  case.)  "In  an  ac- 
tion of  replevin,  where  the  verdict  is  in 
favor  of  the  defendant,  whose  ownership 
is  special,  by  reason  of  a  chattel  mort- 
gage or  other  lien,  the  measure  of  his 
damages  In  case  a  return  cannot  be  had 
Istheaccountduehim  upon  his  lien  if  within 
the  value  of  the  property."    Cobby,  Rep. 


540,  and  cases  cited  !n  note  1,  p.  541. 
While  the  verdict  in  this  case  Is  open  to 
severe  criticism,  we  think  It  sufficient  to 
support  the  judgment.  Another  answer 
to  the  contention  of  plaintiff  is  that  It 
comes  too  late.  Objections  to  the  form  of 
the  verdict  should  be  made  before  judg- 
ment. If  a  verdict  can  be  understood.  It 
will  be  sustained,  although  Informal.  The 
language  should  be  so  construed  as  to 
sustain  the  verdict  it  possible.  Same  au- 
thority as  last;  Cobby,  Rep.  §  1052,  and 
cases  there  cited.  Judgment  of  district 
court  affirmed,  with  costs. 

'"'CLi.iVA.v,  C.  J.,  concurs. 

Morgan,  J.,  having  been  of  counsel, 
took  no  part  in  the  hearing  or  decision  of 
this  case. 


BuKKE  et  a/.  V.  McDonald  et  al. 

(Supreme  Court  of  Idaho.    Feb.  10, 1898.) 

Mixes  and  Mining — Location  of  Claim — Valid- 
iTi  —Tkial— Improper  Conduct  of  Parti— Jury 
—Challenges. 

1.  Where  a  juror  who  is  incompetent  under 
the  statute  swears  falsely  upon  examination  on 
his  I'ofr  dire,  and  thereby  compels  the  plaintiff 
to  exhaust  one  of  his  peremptory  challenges  to 
exclude  him,  and,  before  the  jury  is  completed, 
plaintiff  discovers  that  said  juror  was  incompe- 
tent, and  offers  to  make  proof  thereof,  ho  should 
be  permitted  to  do  so;  and,  upon  satisfactory 
proof  bein)!:  made,  his  peremptory  challenge 
should  be  restored  to  him. 

2.  A  judgment  in  favor  of  a  party  guilty  of 
improper  conduct,  calculated  to  influence  thejury, 
or  any  member  thereof,  in  his  favor,  In  render- 
ing the  verdict,  should  be  reversed,  and  a  new 
trial  granted,  on  the  ground  of  public  policy. 

3.  "A  valid  location  of  a  mining  claim  may 
be  made  whenever  the  prospector  has  discovered 
such  indications  of  mineral  that  he  is  willing  to 
spend  his  time  and  money  in  following,  with  the 
expectation  of  finding  ore, "  Is  a  proper  instruc- 
tlou;  and  changing  the  word  "willing"  to  "Jns- 
tified"  radically  changes  the  instruction,  and  is 
an  improper  modification. 

4.  Where  a  discovery  ia  made  by  a  pros- 
pector of  such  a  character  as  to  entitle  the  pros- 
pector to  make  a  valid  location  on  the  16th  day 
of  September,  and  he  sets  his  discovery  stalce  on 
that  day,  partially  stakes  and  marks  his  claim  on 
the  ITtb,  and  completes  his  staking  and  marking 
of  boundaries  according  to  law  on  the  18th,  his 
discovery  and  location  will  date  from  the  1»U» 
daj'  of  September. 

{Syllabiu  by  the  Court.) 

Appeal  from  district  court,  Shoshone 
county;  Wii.lib  Swket,  Judge. 

Action  by  J.  M.  Burke  and  others 
against  Scott  McDonald  and  others  to 
quiet  title  to  a  certain  miniuz  claim,  and 
for  an  injunction.  Verdict  and  judgment 
for  defendants.  Plnintlffb  appeal.  Re- 
versed. 

Woods  &  Ueyburn,  for  appellants.  .Wc- 
Hride  &  Allen,  W.  H.  Claffvett,  Frank 
Ganuhl,  and  Albert  Hagaii,  for  respond- 
ents. 

MoHGAN,  J.  The  plaintiffs  allege  that 
they,  and  each  of  them,  are  cltlzir-ns  of  the 
United  States;  that  prior  to  the  6th  day 
of  December,  1887,  the  plaintiffs  were,  ever 
since  have  been,  and  now  are  the  owners, 
subject  to  the  paramount  title  of  the 
United  States,  and  in  the  possession  and 
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entitled  to  the  possenRlon,  of  that  certain 
nalne  contntnlng  a  lode  ot  rock  In  place, 
bearing  gold,  allver,  and  other  precious 
metals,  situated  In  Yreka  mining  district, 
ShoAhone  county, Idaho, called  the  "Mam- 
moth, "and  further  particularly  deacrib- 
ing  it;  "that  the  defendants,  claiming  to 
be  the  owners  of  an  adjacent  mining 
claim,  called  the  'Lackawaoa  Minint; 
Claim,'  upon  the  7th  day  of  December, 
1887,  wronglnlly  caused  said  Lackawnna 
mining  claim  to  be  so  surveyed  an  to  crop 
out  upon  and  overlap  the  said  Mammoth 
raining  claim  and  lode,  and  Included  a 
portion  thereof,  described nsfollows,  [here 
follows  a  description  of  the  part  of  the 
Mammoth  claim  alleKed  to  be  included  In 
the  lines  of  the  Lackawana,]  containing 
an  area  of  something  over  eleven  acres; 
that  the  defendants  have  made  applica- 
tion fur  a  patent  In  the  United  States 
land-uffice,  and  given  notice  thereof ;  that 
in  said  application  the  defendants  wrong- 
fully set  up  that  they  are  In  possession 
of  the  whole  of  that  partot  the  Mammoth 
claim  included  in  the  lines  of  the  L.acka- 
wana;  that  the  plaintiffs  duly  filed  their 
protest  In  the  United  States  land-ofHce, 
and  adverse  claim  to  said  application, 
and  that  proceedings  are  stayed  In  said 
otfice  to  await  the  result  of  this  suit ;  that 
the  said  claim  for  patent  is  a  cloud  upon 
thetltleof  these  plaintiffs. "  The  plaintiffs 
pray  that  their  title  to  and  possession  of 
Raid  mining  claim  be  quieted,  for  injunc- 
tion, and  fur  other  relief.  The  defendants 
deny,  specltlcally,  each  and  all  of  the  alle- 
gations of  the  plaintiffs,  claim  title  and 
posHetision  In  themselves  of  the  whole  ot 
the  Lackawana  claim,  and  ask  for  judg- 
ment that  the  suit  of  plaintiffs  be  dis- 
missed, that  the  defendants  be  adjudged 
to  be  the  owners  of,  and  In  possession  of. 
Bald  claim,  and  the  whole  thereof;  fur  in- 
junction and  costs.  T be  cause  was  tried 
Ivefore  the  Hon.  Willis  Swket,  J.,  and  a 
Jury,  resulting  in  a  verdict  and  judgment 
In  favor  of  the  defendants.  The  plaintiffs 
moved  the  court  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  being  denied, 
the  plaintiffs  bring  the  cause  to  this  court 
on  appeal. 

The  plaintiffs  assign  the  folllowlng  as 
errors  of  which  this  court.  In  the  present 
condition  of  the  transcript,  can  take  no- 
tice, to-wit:  "The  court  erred  in  refusing 
to  recall  Juror  Pressey  for  examination 
on  his  vo/rcffre,  and  in  forcing  plaintiffs  to 
a  peremptory  challenge  of  the  said  juror. " 
The  statement  shows  that  Juror  Henry 
Pressey,  when  upon  examination  on  his 
voir  rf/re,Hto  ted  that  he  did  not  stand  In  the 
relation  of  debtoror  creditor  to  either  par- 
ty to  the  action;  that  he  was  acquainted 
with  all  the  parties.  He  was  examined  at 
confildernble  length,  both  by  the  attor- 
neys for  the  plaintiffs  and  by  the  court. 
He  was  finally  challenged  fur  cunse,  for 
The  reason  that  he  had  Indorsed  checks 
and  deposited  them  In  the  bank,  fur  the 
payment  uf  which  some  of  the  plaintiffs 
were  responsible,  and  he  did  nut  know 
whether  they  hnd  been  paid  or  not. 
The  court  denied  the  challenge,  and  the 
plaintiffs  excepted.  The  plaintiffs  then 
challenged  the  said  Henry  Pressey  peremp- 
torily.   On  the  next  day,  and  before  the 


panel  for  the  Jury  was  completed,  the  at- 
torney for  the  plaintlRs  requested  the 
court  to  recall  said  Pressey,  and  place  him 
In  the  jury-box,  and  that  plaintiffs  be  per- 
mitted to  prove  that  said  Pressey  was 
largely  Indebted  to  certain  of  the  defend- 
ants In  the  action,  and  was  so  indebted  at 
the  time  uf  his  examination.  This  re- 
quest was  made  in  order  that  the  plain- 
tiffs could  secure  the  exclusion  of  said 
Pressey  fur  cause,  and  not  be  compelled 
to  exhaust  one  of  their  ])erumptory  chal- 
lenges upon  him.  This  was  denied  by  the 
cuurt,  and  the  plaintiffs  took  exception. 
On  the  motion  for  a  new  trial  was  pro- 
duced, among  others,  the  affidavit  of  VV. 
B.  Heyburn,  one  of  the  plaintiffs  and  one 
of  the  attorneys  for  the  plaintiffs.  Id 
which  be  testifies  to  the  above  facts  In  re- 
lation to  the  examination  of  Henry  Pres- 
sey as  a  juror,  and,  further,  that,  at  the 
time  of  said  examination,  he,  said  Pres- 
sey, was  Indebted  tu  Michael  McHule,  one 
of  the  defendants  herein.  In  the  sum  of 
$200,  and  to  V.  M.  (dement,  one  of  the 
principal  witnesses  for  the  defendants, 
and  the  person  who  had  charge  of  the 
preparation  and  conduct  of  this  cause  and 
trial  fur  the  defendants.  In  the  sum  of 
¥1,060,  and  said  Pressey  was  further  in- 
debted to  Scott  McDonald,  defendant 
herein,  in  the  sum  of  $1,702.50;  that  the 
defendants  herein  did  not  disclose  to  the 
court  or  to  the  plaintiffs  the  fact  that  said 
juror  was  swearing  falsely,  and  said  chal- 
lenge for  Implied  bias  was  denied  by  de- 
fendants and  by  the  court;  that,  by  vir- 
tue of  said  facts  and  acts  of  said  juror  and 
the  defendants,  plaintiffs  were  obliged  to 
use  one  of  their  peremptory  challenges 
upon  said  Pressey  ;  that  there  was  after- 
wards called,  as  a  jurur  in  said  cause,  one 
Andrew  Larson,  who  duly  qualified  under 
oath  as  a  juror,  and  who  was  an  unfit 
and  Improper  person  to  act  in  said  cause, 
because  of  his  Intimate  relationship  witli 
Scott  McDonald,  defendant,  and  his  inti- 
mate association  with  him,  calculated  to 
prejudice  and  bias  the  mind  of  said  juror 
against  the  plaintiffs  and  in  favor  of  said 
defendants;  that,  by  reason  of  these 
things,  plaintiffs  desired  to  challenge  said 
juror  peremptorily,  but  were  unable  so  to 
do,  for  the  reason  that  they  had  been 
compelled  to  exhaust  their  peremptory 
challenge,  bo  intended  to  be  used,  upon 
said  Pressey.  The  facts  stated  In  this 
nflidavlt  are  not  denied  by  the  defendants, 
and  the  fact  that  said  indebtedness  ex- 
isted, as  stated,  Is  further  proven,  by  the 
fact  that  said  Pressey  filed  his  petition  in 
bankruptcy  on  the  next  day  after  said  ex- 
amination, and  that  said  indebtedness 
was  stated  and  sworn  to  In  the  schedule 
ot  debts  affixed  thereto.  This  Indebted- 
ness was,  of  course,  known  to  said  Pres- 
sey at  the  time  of  bis  said  examination; 
and  that  he  committed  willful  and  de- 
liberate perjury  is  beyond  question.  That 
the  said  indebtedness  of  this  juror  was 
also  known  to  the  defendants,  this  court 
cannot  doubt.  By  neglecting  to  disclose 
the  facts  or  Instruct  their  attorney  to 
confess  the  challenge,  the  defendants, 
if  they  were  present  themselves,  became 
morally  guilty  ot  the  offense.  In  endeav- 
oring to  compel   the  acceptance   ot  this 
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Juror  contrary  to  law,  or  compel  the 
plalntlfla  tu  exbaast  one  of  their  peremp- 
tory challenges  to  exclude  him.  In  the 
case  of  Hopt  v.  People,  7  Sup.  Ct.  Kep. 
614,  the  court  say:  "When  a  challenge 
to  a  Juror  for  actual  or  Implied  bias  is 
disallowed,  and  the  Juror  Is  thereupon 
peremptorily  challenged  and  excused,  and 
an  impartial  and  competent  juror  la  ob- 
tained In  bis  place,  no  injury  is  done  to 
the  defendant,  if,  until  the  Jury  is  com- 
pleted, he  has  other  i>eremptury  chnl- 
ienges  which  he  can  use."  See,  also,  An- 
archists' Case,  8  Sup.  Ct.  Rep.  22.  The 
converse  of  this  proposition  would  be 
equally  true.  If  the  plaintiff  is  compelled 
to  nse  a  peremptory  challenge  to  exclude 
a  Juror  who  la  Incompetent  under  the 
statute,  and  before  the  Jury  is  completed 
the  plaintiff  desired  to  use  a  peremptory 
challenge,  and  could  not  do  so,  because 
his  peremptory  challenges  wereexhaasted, 
then  It  works  an  injury  to  the  party  for 
which  a  new  trial  should  be  granted.  In 
this  ease  the  Juror  Pressey,  in  order  to 
force  himself  upon  the  Jury  or  compel  the 
plalntiHs  to  use  a  peremptory  challenge, 
swore  to  a  delibei-ate  falsehood.  When 
this  was  dlscoTcred  the  court  should  have 
permitted  the  facts  to  be  shown,  and, 
when  shown,  should  ■have  allowed  the 
'/plaintiffs  another  peremptory  challenge. 

The  fifteenth  assign  meat  of  error,  which 
was  passed  upon  by  the  court  below  in 
the  order  overruling  the  motion  for  new 
trial,  is:  "Misconduct  of  the  Jury,  as 
shown  by  the  aftldavits  on  file,  used  in 
plaintiffs' motion  for  a  new  trial."  The 
affidavit  of  John  Smith,  filed  on  August  12, 
1890,  and  used  on  motion  for  new  trial, 
states  that  on  the  8lb  day  of  August, 
whllethe  Jury  were  in  charge  of  the  sheiiff, 
and,  under  the  direction  of  the  court,  were 
viewing  the  premises  in  controversy,  they 
were  entertained  by  the  defendants,  or 
some  of  them,  with  luncheon  anil  refresh- 
ments, beer  and  cigars;  that  the  defend- 
ants procured  two  cases  of  beer  for  that 
purpose;  that  the  jury  drank  it  freely j 
that  while  they  were  drinking  said  beer  a 
part  of  the  Jury  were  In  a  room  separate 
and  apart  from  the  officer  having  them 
In  charge;  that  V.  M.  Clement,  the  fiuper- 
intendent  for  the  defendants,  and  one  of 
the  principal  witnesses,  and  the  person 
who  had  the  general  management  and 
preparation  of  the  cause  for  the  defend- 
ants, was  present  with  said  Jurors  while 
HO  separated,  drew  the  corks,  and  handed 
the  beer  and  cigars  to  the  jurors,  of  which 
the  Buid  jurors  partook.  George  H.  Rice 
also  swears  that  bu  was  one  of  the  Jurors 
on  the  trial  of  this  cause,  corroborates  the 
statement  of  John  Smith,  and  states  that 
the  Jury  separated,  and  a  portion  of  thera, 
so  separa te  from  the  ofOcer  having  them 
in  charg3,  were  drinking  beer  with  V.  M. 
Clement  and  John  U.  Hammond,  witness- 
es on  behalf  of  the  defendants.  Thomas 
Argyle,  the  deputy-sheriff  who  had  charge 
of  8nld  Jury, swears  that  the  Jury, utter  ar- 
rival at  the  office,  did  not  separate;  but 
the  statements  in  the  aftldavits  were  that 
the  Jury  separated  before  arriving  at  the 
office;  that  a  part  of  the  Jury  stopped  at 
the  air  compressors  with  the  deputy,  and 
the  balance  went  down  with  Clement  tu 


the  office,  and,  when  those  with  the  officer 
went  on  down  to  the  office,  the  members 
of  the  Jury  who  had  preceded  them  were 
in  the  office,  drinking  beer  with  Clement. 
These  facts  are  not  denied  by  Argyle,  ex- 
cept in  a  general  way,  In  closing  his  affi- 
davit, where  he  states  that  be  has  heard  the 
affidavit  of  John  L.  Smith  read,  and  that 
the  same  Is  untrne  and  false.  Again,  in  his 
affidavit  in  reply  to  that  of  W.  B.  Hey- 
burn,  the  said  Argylestates  that  the  lunch 
was  furnished  by  him,  (Argyle,)  and  fur- 
ther states  that  none  of  the  jury  knew 
where  the  lunch  came  from  ;  and,  a  linr  or 
two  further  on,  states  that  he  (Argyle) 
does  not  yet  know  by  whom  the  lunch 
was  ordered  to  be  brought  upon  the 
ground,  and  that  be  has  not  yet  paid  for 
the  same,  merely  because  the  bill  has  not 
yet  been  presented.  The  statement  of  Mr. 
Argyle  that  he  furnished  the  lunch  Is  hard- 
ly consistent  with  his  statement  that  he 
does  not  know  by  whom  the  lunch  was 
ordered,  and  that  he  did  not  order  it  him- 
self. The  court  is  forced  to  the  coucluaion 
that  the  facts  stated  by  Smith  and  Rice 
are  substantially  true.  That  Innch  and 
other  refreshments  werefnrnlshed  the  Jury 
is  not  complained  of;  but  It  is  the  duty  of 
the  sheriff  to  furnish  a  Jury  with  all  proper 
refreshments,  and  it  is  his  business  to 
know  where  the  luncheon  comes  from,  and 
who  orders  it.  He  should  orderit  himself, 
and  should  not  permit  eiiherof  the  parties 
to  order  it,  and  It  should  be  paid  for  by 
the  county  or  by  the  parties  equally.  The 
deputy  further  states  that  nothing  im- 
proper was  said  to  the  Jury  ;  but  the  Jury 
having  separated  for  a  time,  a  part  stop- 
ping at  the  compressors,  while  the  rest 
went  on  to  the  office,  and  were  found 
there  In  company  with  <?lement,  sbowB 
that  he  does  not  know  what  was  said  to 
them.  John  King  also  testifies  that  while 
the  jury  were  sitting  in  the  trial  of  said 
cause,  and  under  instructions  from  tlie 
court,  Simeon  6.  Reed,  one  of  the  parties 
in  Interest  therein,  did  on  different  occa- 
sions drink  at  the  bar  of  the  Osborne  Ho- 
tel with  several  of  said  Jurors,  and  did  in- 
vite and  treat  said  jurors  on  several  occa- 
sions in  presence  of  said  affiant,  and  did 
buy  and  pay  for,  in  the  preseuce  of  said 
Jurors,  whisky,  beer,  and  cigars  at  said 
bar,  and  said  jurors  did  accept  and  receive 
said  beer,  whisky,  and  cigars  from  said 
Reed.  Other  affldavitsof  similarcharacter, 
with  reference  to  other  defendants,  are  pro- 
duced on  the  motion  for  new  trial.  In  re- 
ply to  the  affidavit  of  King,  said  Reed 
swears  that  he  never  knowingly  invited 
any  of  said  Jurors  to  drink;  that  he  was 
a  stranger,  and  only  knew  by  name  a  few 
of  the  jurors;  that  he  lius  co  recollection 
of  treating  or  offering  to  treat,  at  said 
bar,  an.y  person  whom  he  knew  to  be  a 
juror.  This  does  not  deny  the  statement 
of  the  said  King. 

So  long  as  trials  by  Jury  obtain  in  this 
country.  It  Is  necessary  that  all  possible 
safeguards  should  be  thrown  arouutl 
thera.  The  supreme  court  of  Idaho  sa.r. 
in  the  case  of  Palmer  v.  Railway  Co.,  18 
Pac.  Rep.  42tt:  "It  is  not  necessary  for  us 
to  find  that  this  conduct  had  any  effect 
upon  tlie  verdict,  in  order  to  sustain  this 
motion  for  new  trial.    It  ia  enough  to  say 
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tbut  It  was  ralculnted  mo  to  do.  In  Mc- 
UanlelR  v.  McDanlels,  40  Vt.  374,  the  court 
nay:  " There  1h  no  practicable  method  to 
no  analyze  the  mental  opera tloDB  of  the 
Jurora  aa  to  determine  whether,  In  point 
of  fact,  the  verdict  would  have  been  the 
Hame  It  the  trial  had  been  conducted,  aa 
buth  partlea  had  a  riKht  to  expect,  ac- 
rordinK  to  law,  and  upon  the  evidence  In 
court."  The  courtBhouldsPtasldPthe  ver- 
dict, in  jnatice  to  themselves  ae  well  as  the 
parties,  that  the  trial  may  be  conducted 
fairly,  bo  that  the  verdict,  when  rendered, 
may  be  entitled  to  the  respect  of  both  par- 
ties, and  the  confidence  of  the  court.  In 
Cottle  v.  Cottle,  6  Greenl.  140.  the  court 
Hay,  In  caae  of  an  alleged  attempt  to  In- 
fluence the  Jury:  "It  may  be  useful  for  a 
party  to  learn  that  a  good  cnuue  may  be 
injured,  hut  cannot  be  promoted,  by  con- 
duct of  this  sort;  and,  to  the  public  gen- 
erally, to  know  that  it  will  not  be  toler- 
ated in  any  case."  Hee,  also,  Cilley  v. 
Bartlett,  1»  N.  H.  324.  The  court  is  una- 
ble to  Bay  that  any  deliberate  attempt 
was  made  to  Influence  the  ]ury  In  this 
cause,  but  It  seems  Improbable  that  so 
many  things  of  this  kind  should  have  acci- 
dentally occurred.  In  Knight  v.  Inhab- 
itants, 13  Mass.  218,  the  court  say:  "We 
cannot  be  too  strict  in  guarding  trials  by 
jury  from  improper  Influence,  This  strict- 
ness is  necesnary  to  give  due  confidence  to 
parties  In  the  results  of  their  causes :  and 
every  one  ought  to  know  that  for  any, 
even  the  least,  intermeddling  with  Jurors, 
a  verdict  will  be  set  aside."  Thorap.  &  M. 
Juries, 406.  The  conduct  of  the  defendants 
In  this  cause,  as  herein  stated,  has  placed 
!t  beyond  the  power  of  this  court  to  ap- 
proveof  the  verdict.  Tlieauthoritipsclear- 
iy  establish  the  practice  that,  whenever 
the  adverse  party  is  guilty  of  conduct 
calculated  to  influence  a  verdict  after- 
wards rendered  In  bis  favor,  a  new  trial 
wilt  be  granted,  as  a  matter  of  public  pol- 
icy, and  to  secure  a  pure  administration 
of  justice.  Palmer  V.  Railway  Co.,  supra. 
It  is  probably  unnecessary  for  this  court 
to  say  more  upon  this  subject  than  that 
the  opinions  given  In  tlie  cases  cited  are 
fully  approved  by  this  court. 

The  following  Instruution  was  request- 
ed by  the  plaintiffs:  "A  lode,  within  the 
mi'anlug  of  the  statute,  is  whatever  tlie 
miner  could  follow,  and  find  ore.  Under 
the  requirements  of  the  law.  a  valid  loca- 
tion of  a  mining  claim  may  be  made 
whenever  the  prospector  has  discovered 
such  Indications  of  mineral  that  he  is  will- 
ing to  spend  his  time  and  money  in  fol- 
lowing with  the  expectation  of  finding 
ore ;  and  a  valid  location  of  a  minlngclaini 
may  be  made  of  a  ledge  deep  in  thegrouud, 
and  appearing  at  the  surface,  not  in  the 
shape  of  ore,  but  in  vein  matter  only." 
The  court  modified  the  instruction  by 
changing  the  word  "willing"  to  "justl- 
licd."  The  word  "justified "  radically 
changes  the  whole  meaning  of  the  instruc- 
tion. The  question  whether  the  miner  is 
willing  to  spend  bis  time  and  money  is  an 
entirely  different  one  from  tlie  question 
whether  be  is  justified  in  doing  it.  The 
former  Is  a  question  to  be  answered  by 
the  minpr  himself,  with  or  without  advice, 
as  be  may  choose.    Tlie  latter  word  would 


present  a  question  for  experts  and  for  11m 
jury  to  determine.  The  tnstrnction  was 
correct  without  modification.  Harring- 
ton V.  Chambers,  (Utah,)  1  Pac.  Bep.  876, 
approved  In  Eilers  v.  Boatman,  4  Sup.  Ct. 
Rm).  432. 

The  following  instruction,  given  by  the 
court.  Is  also  excepted  to  by  the  plaintiffs, 
viz.:  "It  you  find  that  all  of  these  acts- 
necessary  to  a  valid  location  have  been 
complied  with  by  plaintiffs,  and,  further, 
that  the  location  was  made  prior  to  the 
18th  day  of  September,  yon  will  find  for 
the  plaintiffs, "  etc.  Tbe  plaintiffs  claim  to 
have  made  their  discovery  on  the  16th  day 
of  September,  and  to  have  set  discovery 
stake  then,  followed  this  up  ou  tbe  17th 
day  of  September  by  partially  staking 
and  marking  the  claim,  and  on  the  I8th 
completed  the  staking  and  marking 
boundaries,  according  to  law.  If  this  were 
proven,  then  the  discovery  and  location 
would  date  from  the  lAth  day  of  Septem- 
ber; and  any  discovery  and  location  made 
after  that  date  on  the  same  ground,  or 
covering  part  thereof,  could  not  prevail 
against  plaintiffs.  The  jury  should  have 
been  so  clearly  Instructed.  The  above  in- 
struction was  calculated  to  mislead,  and 
the  error  was  not  covered  by  otiicr  In- 
structions. Judgment  of  the  court  below 
is  reversed,  and  new  trial  granted.  Costs 
are  awarded  to  plaintiffs  against  the  de- 
fendants. Including  the  costs  of  the  part  of 
the  transcript  stricken  out. 

.-•.fLUVAN,  C.  J.,  and  Husto.n,  J.,  concur. 


Johnson  v.  Mannino  et  ah 
(Supreme  Court  of  Idaho.     Feb.  26,  1892.) 
Judgment  os  Plkapisos. 
When  an;  of  tbe  matorial  allei^ations  of 
tbe  complaint  are  denied   by  the  answer,  it  is 
error  to  render  judgment  on  the  pleadings. 
(SyUabiM  by  the  Court. ) 

Appeal  from  district  court,  Kootenai 
county ;  J.  Hoi.leman,  Judge. 

ActionbyW. H.Johnson  iigalnst Charles 
F.  Manning  and  Fred  M.  Manning  on  a 
replevin  bond.  Judgment  fur  plaintiff  on 
the  pleadings.  Defendants  api>eal.  Be- 
versed. 

Albert  Hagan  and  Afarlr  Musgrove,  for 
appellants.  Robert  E.  McFarlund,  for  re- 
spondent. 

8iJi,i.iVAN,  C.  J.  This  is  an  action  upon 
a  replevin  bond.  The  complaint  alleges 
that  one  Lindley  commenced  an  action  in 
the  probate  court  of  Kootenai  county 
against  tlie  respondent  to  recover  posses- 
sion of  two  certain  liorses,  or,  in  case  the 
possession  could  not  be  had,  their  value, 
alleged  to  be  $300.  That  the  appellunts 
herein  executed  the  undertaking  re:]ulre<l 
by  the  statute  In  such  cases.  That  after 
filing  said  undertaking  the  said  horses 
were  delivered  to  said  LIndley,  and  were 
thereafter  delivered  by  Lindley  to  the  ap- 
pellants. That  thereafter  the  court  pro- 
ceeded to  try  said  action  with  a  jury,  and 
the  Jury  returned  the  following  verdict: 
"S.  T.  Lindley,  Plaintiff,  vs.  VV.  H.  John- 
son, Defendant.  We,  the  jury  impaneled 
in  the  above-entitled  case,  find  for  the  dn- 
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fendflDt  $5.  Foraman,  Louis  Filert;" 
aod  thereupon  judgment  was  entered 
against  the  said  Llndley  In  pursuance  of 
said  verdict.  That  neither  said  Lindley 
nor  the  appellants  have  returned  said 
property,  or  paid  said  judgment  and  costs 
in  said  action.  That  the  appellants  have 
converted  to  their  own  use  and  lienetit 
said  horses  so  delivered  to  them  by  said 
Lindley,  to  respondent's  damage  in  the 
sum  ot  $300,  and  costs  ot  said  replevin 
suit,— and  demands  jadgmentforthevalue 
of  said  property,  and  the  amount  of  the 
judgment  in  the  probate  coarl,  amounting 
in  all  to  $353.  The  answer  of  the  defend- 
ants denies  that  said  property  ever  came 
into  the  possession  of  the  defendants.  De- 
nies that  the  defendants,  or  citlier  ot 
them,  ever  converted  the  whole  or  any 
part  of  said  property  to  their  own  use  or 
jeneflt.  Denies  that  upon  the  return  of 
said  verdict,  or  at  any  time,  judgment 
was  entered  against  said  Lindley  In  pur- 
suance of  said  verdict,  and  alleges  that  no 
judgment  whatever  was  ever  nmde  or  ren- 
dered upon  said  verdict.  Denies  that  plain- 
tiff has  been  damaged  by  reason  of  tlie 
premises  in  the  sum  of  f  3.~i3,  or  in  any  sum 
whatever.  Denies  that  said  property  is 
of  the  value  ol  $30(1,  or  of  any  value  to  ex- 
ceed the  sum  of  $100.  And  avers  that  at 
the  time  ol  the  return  of  said  verdict  in  the 
said  probate  court  said  court  then  and 
there  made  the  toliowing  entry  in  said 
canse,  to-wit:  "In  the  probate  court, 
Kootenai  county,  Idaho  territory.  S.  T. 
Lindley,  Plaintiff,  vs.  W.  H.  Johnson,  De- 
fendant. We,  the  jur.r  impaneled  in  the 
above-entitled  case,  find  for  the  defendant 
$5.  Foreman,  Louis  Filkut.  (/Osts: 
Court,  $7.00;  sheriff,  $14.00;  jury,  $20.00; 
witness,  $30.00.  Henry  Hklukk,  Probate 
Judge;"  and  that  no  other  or  different 
judgment  entry,  or  entry  of  any  kind,  has 
been  made  in  said  case.  The  answer  fur- 
ther avers  that,  within  one  week  after 
making  said  entry,  Lindley  offered  to  pay 
the  Ave  dollars  found  to  be  due  by  said 
verdict,  and  the  costs  of  said  case;  and 
the  said  court  refused  to  receive  the  same, 
and  ever  since  has  and  still  refuses  to  re- 
ceive the  same.  The  record  shows  that  a 
motion  was  made  by  plaintiff  tor  judg- 
ment on  the  pleadings,  which  motion  was 
granted,  and  judgment  entered  in  favor  of 
the  plaintiff  for  the  sum  of  $3-53,  damages 
and  costs  of  suit,  from  which  judgment 
this  appeal  was  taken. 

The  respondent  con  tends  that  the  points 
raised  by  appellants  cannot  be  consid- 
ered here,  for  the  reason  that  no  exception 
was  taken  to  the  ruling  of  the  court  be- 
low, and  cites  Schroeder  v.  Schmidt,  74 
Cal.  4.'',!).  16  Pac.  Rep. '-'43;  Flashner  v.  Wal- 
dron,  8(5  Cal.  211.  24  Pac.  Rop.  i()()3;  War- 
ner V.  Darrow,  (Cal.)  27  Pac.  Rep.  737; 
Malone  v.  Beardsley,  (<;al.)  2.S  i'ac.  Rep. 
21S.  These  cases  are  not  in  point.  They 
hold  that  an  order  granting  a  nonsuit 
cannot  be  reviewed  on  appeal  if  no  excep- 
tl(m  was  taken  In  the  court  below.  In  the 
case  at  bar  no  nonsuit  was  granted,  but 
a  judgment  on  the  pleadings  was  entered. 
The  appellants  contend  that  the  court 
erred  In  granting  judgment  on  the  plead- 
ings. As  win  be  observed  from  the  plead- 
ings, many,  if  not  all,  ot  the  material  alle- 


gations ot  the  complaint  ar«  denied  by 
the  answer.  When  any  material  allei;a- 
tion  of  the  complaint  is  denied  by  the  an- 
swer, it  is  error  for  the  court  to  render 
judgment  on  the  pleadings.  It  is  only 
where  an  answer  admits,  or  leaves  uu- 
dcnied,  the  material  allegations  of  tbu 
Complaint,  that  a  judgment  can  be  ren- 
dcreU  on  the  pleadings.  Hicks  v.  Lovell, 
64  Cal.  14,  27  Pac.  Hep.  042:  Prost  v.  More, 
40  Cal.  347;  Nudd  v.  Thompson.  34  Cal.  47; 
Reich  v.  Mining  Co.,  (Utah,)  2  Pac.  Rep. 
703;  Miles  v.  McCallan,  (Ariz.)  3  Pac.  Rep. 
()10.  Thecourt erred  in  granting  judgment 
on  the  pleadings.  Thecaseisreverscd,  with 
costs  in  favor  of  appellants. 

MoBGAN  and  Huston,  JJ.,  concur. 


Cantweli-  v.  McPUEllSON. 
(Supreme  Court  of  Idaho.    Feb.  18, 1898.) 

PORECLOSCICB  OF  MOUTOAOB— FAILURE  0»  TlTLB — 

Rkvival   of   JrD(iMEST  —  Costs  —  Waivir    of 

KlOHT   TO. 

1.  W.,  havinsr  made  entry  and  final  proof  on 
certain  lands  under  the  desert  laud  laws  of  the 
United  Stales,  ujortgafecd  same.  Default  Uaviug 
been  made  in  payiuonts  scfurod  by  morlgago,  the 
s.ime  (va.s  foreclosed,  and  at  the  sale  tho  assignee 
of  the  mortgage  became  the  purchaser,  frior  to 
said  sale,  one  K.  had  instituted  proceedings  in 
the  proper  land-ofQce  to  contest  said  desert  en- 
try of  W.,  which  contest  eventuated  in  the  can- 
cellation of  suid  entry  of  W.  by  the  commissioner 
of  the  general  land-offlce.  Held,  that  under  sec- 
tion 44U^  of  the  Kovised  St.atutes  of  Idaho  tho 
plaintifl  was  entitled  to  filohis  petition  to  revive 
the  judgment  entered  on  the  foreclosure  of  mort- 
gage. 

3.  When  the  party  entitled  to  costs  fails  to 
file  his  memorandum  thereof  within  the  time  pre- 
scribed by  section  4912,  Rev.  St.,  be  thereby 
waives  his  right  to  costs,  and  the  clerk  has  no 
right  thereafter  to  insert  them  in  the  record  of 
judgment.  In  such  a  case  the  fact  that  the  costs 
do  not  appear  in  the  record  of  judgment  does  not 
constitute  an  irregularity. 
(iSi/itubiM  by  the  Court.) 

Appeal  from  district  court,  Lemhi  coun- 
ty; C.  H.  Bkiiky,  Judge. 

Petition  ot  James  Cantweil  against  M. 
M.  McPherson,  administrator  of  William 
Wallace,  deceased,  to  revive  a  certain 
judgment  and  decree.  From  an  order  sus- 
taining defendant's  demurrer,  plaintiff  ap- 
peals.   Reverseil. 

r.  M.  StewHTt,  tor  appellant.  R.  P. 
Qaarles,  for  respondent. 

UusTON,  J.  Plaintifl  filed  bis  petition 
to  revive  judgment  and  decree  rendered 
against  defendant,  as  administrator  ol 
the  estate  of  William  Wallace,  and  in  fa- 
vor of  the  plaintiff.  Said  action  was 
brought  to  foreclose  a  mortgage  executed 
by  said  William  Wallace  to  one  John  Ho- 
gan,  and  by  him  assigned  to  plaintiff. 
Decree  of  foi-eclosure  was  rendered  in  said 
action,  order  of  sale  issued,  and  the  in- 
cumbered property  was  sold  thereunder, 
the  plaintiff  being  purchaser  at  such  sale. 
The  lands  covered  by  the  mortgage,  anil 
sold  under  the  order  of  sale,  were  landa 
which  had  theretofore  been  entered  by  the 
said  William  Wallace  undiT  the  pr<?vT« 
ions  of  the  United  States  desert  land  l.-iw*. 
Prior  to  the  making  of  said  mortgage 
Wi.-lluce  hat!   taaiii  &udL  froai  und-w  bh 
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■Inert  entry,  paid  the  pnrcbaae  price,  and 
received  reglater'a  receipt  therefor,  bat 
bad  not  received  bis  patent.  Hale  was 
marie  on  tbe  14th  day  of  AuRUSt,  1886; 
deed  from  sheriff  executed  on  15tb  Febru- 
ary, It<X7.  On  tbe  18tb  day  of  June,  1886, 
anil  before  any  patent  waa  issued,  one 
Samuel  Blppey  commenced  a  contest 
a!<;uin8t  said  desert  entry  of  said  William 
Wallare  of  tbe  lands  before  mentioned,  as 
helnK  inclnded  in  Bald  mortKage,  and  so 
88  aforesaid  sold  under  tbe  order  of  sale 
upon  the  foreclosure  thereof.  In  the  proper 
United  Htates  land-offlce,  alleging  fraud  in 
gald  desert  entry  by  said  Wallace;  and 
RDCh  proceedlnKB  were  bad  thereupon  as 
resulted  in  tbe  canceling  and  setting  aside 
or  BRid  desert  entry  of  said  lands  by  said 
Wallace  by  the  commlssioMers  of  tbe  gen- 
eral land-offlce  on  the  24tb  April,  1889. 
Plaintiff  brings  this  action  under  the  pro- 
viiiions  of  section  4498,  Kev.  St.  Idaho,  to 
rerire  said  judgment  so  as  aforesaid  ren- 
dered In  favor  of  plaintiff,  and  against  de- 
fendant, as  administrator  of  the  estate  of 
William  Wallace.  Defendant  filed  general 
demurrer.  The  demurrer  was  sustained 
by  tbeconrt,  by  an  order  entered  on  Octo- 
ber 10, 1889,  and,  the  plaintiff  electing  to 
stand  upon  bis  complaint,  final  Judgment 
wag  entered  on  September  15,  1891.  From 
this  Judgment  plaintiff  appeals. 

Tbe  petition  to  this  case  was  filed  under 
tbe  provisions  of  section  4498,  ilev.  St. 
Idaho,  which  contains  tbe  following:  "If 
tbe  purchaser  of  property  at  sheriff's  sale, 
or  his  successor  in  interest,  fail  to  recover 
possession  in  consequence  of  irregularity 
In  the  proceedings  concerning  the  sale,  or 
because  the  property  sold  was  not  subject 
to  execution  and  sale,  tbe  court  having 
Jariadictlon  thereof  must,  after  notice,  and 
on  motion  of  such  party  in  Interest  or  bis 
attoruey,  revive  the  original  Judgment  in 
tbe  name  of  tbe  petitioner  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with 
Interest  thereon  from  the  time  of  payment 
at  tbe  same  rate  that  the  original  Judg- 
ment bore;  and  the  Judgment  so  revived 
bag  the  same  force  and  effect  as  would  an 
orielnal  Judgment  of  tbe  date  of  revival, 
and  no  more."  'i'he  respondent  contends 
that  no  appeal  lies  from  the  Judgment  ren- 
dered by  the  district  court,  for  the  reason 
that  It  is  not  a  final  Judgment,  In  that 
the  blank  for  costs  In  said  Judgment  is  not 
filled.  Tbe  Judgment  is  In  tbe  following 
words:  "This  action  having  been  brought 
on  to  be  heard  on  tbe  demurrer  to  the  pe- 
tition herein,  and  tbe  same  havingbeen  sus- 
tained by  the  court,  and  the  plaintiff  hav- 
ing failed  to  plead  further,  and  elected  to 
stand  on  tbe  petition,  it  is  therefore 
adindged  that  the  plaintiff  take  nothing 
hy  the  said  petition,  and  that  tbe  same  he 
diKiniHsed  nhsulutely,  and  that  the  defend- 
ant du  have  anil  recover  of  and  from  the 
pinintitf  his  costs  herein  expended,  taxed 

at uollars.  for   which  execution  Is 

awarded."  This  judgment,  as  before 
otnte*!,  was  not  rendered  or  entered  until 
|^l'ptember  1.5.  1891.— nearly  two  yeara 
alter  the  decision, — and  tiien  by  the  suc- 
cettKor  in  oftire  of  the  Judge  who  heard  the 
cause  and  made  the  decision.  Section 
4!il-i.  Rev.  St.  Idaho,  provides:  "The  par 
t;  m  whose  favor  judgment  ia  rendered. 


and  who  claims  his  costs,  must  deliver  to 
the  clerk,  within  fire  days  after  the  ver- 
dict or  notfre  of  the  declsh>n  of  the  court 
or  referee,  a  memorandum  of  the  Items  of 
his  costs  and  disbursements  in  the  action 
or  proceeding,"  etc.  This  statute  is 
copied  literally  from  tbe  Statutes  of  Cali- 
fornia; and  it  has  been  repeatedly  held  by 
the  supreme  court  of  that  state  that  a 
party  who  falls  to  file  with  the  clerk  a 
memorandum  of  costs  within  tbe  time 
limited  was  held  to  have  waived  his  right 
to  costs,  whethertbey  were  clerk's  or  sher- 
iff's fees  or  other  costs,  and  In  the  absence 
of  such  memorandum  tbe  clerk  had  no 
power  to  Include  costs  in  the  Judgmeut. 
Chapin  v.  Broder,  16  Cal.  403;  O'NIel  v. 
Donah ae,  57  Cal.  226;  Porter  v.  Hopkins, 
63  Cal.  53.  In  the  case  under  considera- 
tion the  decision  was  rendered  on  tbe  9tb 
day  of  October,  1889 ;  that  Is,  the  order  of 
tbe  district  court  sustaining  the  defend- 
ant's demurrer  to  the  complaint,  which 
is  the  "decUion"  referred  to  in  section 
4912of  our  Statutes.  Porter  v.  Hopkins, 
supra.  It  will  be  seen  that  nearly  two 
years  elapsed  after  tbe  rendering  of  tbe 
decision  before  final  Judgment  was  en- 
tered, and  more  than  two  years  and  two 
months  before  the  taking  of  the  appeal; 
and  no  memurnndum  of  costs  was  ever 
filed  by  tbe  defendant.  It  will  be  seen 
from  what  bas  been  said  that  the  cases 
cited  by  respondent  in  support  of  this  con- 
tention are  not  applicable. 

The  next  contentlonof  respondentia  that 
the  case  made  by  the  petition  of  plaintiff 
does  not  come  within  the  provisions  of 
section  449S  of  the  Revised  Statutes  of 
Idaho.  The  petition  states  that,  by  rea- 
son of  the  cancellation  of  the  said  desert 
entry  of  William  Wallace  by  the  commis- 
sioner of  the  general  land-offlce,  the  plain- 
tiff entirely  failed  to  recover  possession  of 
tlie  said  lands  so  as  aforesaid  sold,  and 
of  which  be  became  the  purchaser.  The 
purchase  was  made  upon  the  assumption 
tiiat  the  entry  of  the  lands  by  Wallace 
was  a  valid,  legal  entry;  and,  he  having 
made  final  proof  thereunder,  nothing  re- 
mained to  be  done  bj'  the  government  to 
Invest  Wallace  with  the  title  iu  fee,  except 
the  mere  clerical  act  of  issuing  patent, 
which  could  only  he  prevented  by  showing 
illegality  or  fraud  in  the  entry,  or  subse- 
quent proceedings  thereunder,  by  Wallace. 
The  filing  of  tbe  contest  by  Rippey,  and 
the  proceedings  thereunder,  resulted  in 
establishing  fraud  or  Illegality  In  the  en- 
try by  Wallace,  and  the  cancellation  of  his 
entry  by  the  commissioner  of  the  general 
lanil-offlce.  The  cancellation  related  back 
to  the  original  entry  of  Wallace,  and  ren- 
dered null  and  void  all  proceedings  upon 
his  part  thereunder.  He  never  bad  any 
right  or  title  TO  the  land.  Tbe  land  was 
never  subject  to  execution  or  sale  an  his. 
He  had  neither  the  legal  nor  the  equita- 
ble title  thereto,  or  any  Interest  therein. 
Hence  the  sale  was  not,  as  stated  by  coun- 
sel for  respondent  in  his  brief,  a  sale  of  an 
equitable  interest  in  lands,  and  therefore 
a  case  in  which  the  rule  of  caveat  emptor 
applies.  There  was  a  complete  and  abso- 
lute failure  of  title  to  the  land  purchased, 
and  it  is  to  such  a  case  that  the  statute 
peculiarly   applies,    as   baa   been    well    set- 
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tied.  Cross  v.  Zane,  47  Cal.  602;  Rltter  v. 
Hensbaw,  7  Iowa,  97;  Watson  v.  Rels- 
Biit,  24  111.  282.  Tber<>  is  no  difference  un- 
der the  Statutes  of  Idabo  between  a  Kale 
on  execution  nnd  cue  upon  au  urdur  of 
sale  upon  foreclosure  of  inortKaKe.  Order 
aud  Judgment  of  district  court  rerei'ited, 
witb  costs  to  appellant. 

Sdlliyan,  C.  J.,  concurs. 

Morgan,  J.,  bavins  been  of  counsel, 
took  no  part  in  tbe  bearing  or  decision  ol 
tbis  case. 


(S  Idaho  [Hub.]  SU) 

Rbdway  et  al.  v.  Moorb. 

(Supreme  Court  of  Idaho.    Feb.  18, 1898. .» 

Public  Noisancb— Ixjcnotion— Riohtof  Fsiyati 
Party  to  Suk  fob— Plbadixo. 

u  Equity  has  Jarisdiction  to  enjoin  a  publlo 
nuisance  at  tbe  suit  ot  private  party,  If  snob  nui- 
Rance  is  specially  Injurious  to  such  private  party. 

2.  The  complaint  should  setforth,  bypositive 
averment,  facts  sufficient  to  show  that  the  plain- 
tiil  has  sustained  special  injury,  different  in  liind 
from  that  sustained  by  the  general  publio.  Then 
tbe  nuisance  becomes  as  to  him  a  private  nuisance. 

8.  Section  4529,  Rev.  St,  docs  not  ohanKe  the 
rule  atx>ve  stated  as  to  private  parties  maintain- 
ing an  action  to  abate  a  publio  nuisance. 
{Syllabus  by  the  Court.) 

A[)ppal  from  district  court,  Ada  county ; 
Edward  Nuoknt,  Judge. 

Action  b.v  George  F.  Red  way  and  otbers 
against  Jenny  Moore  to  restrain  ber  from 
maiutainingabouseof  prostitution,  and  to 
recover  damages.  From  au  orderdissolv- 
Ing  a  temporury  injunction,  plaintiffs  ap- 
peal.   Affirmed. 

George  U.  Stewart  and  Edgar  Wilson, 
for  appellants.  W.  K  Borah,  fur  respond- 
ent. 

Sullivan,  C.  J.  This  is  an  action  brought 
b.v  the  api)el1ants  to  restrain  tbe  respond- 
ent for  WHitituining  a  house  of  prostitu- 
tion, and  to  recover  I^I.IKH)  damages.  Tbe 
complaint  is  aa  follows,  to-wit :  "  [Title  of 
court  and  cause.]-  Tbe  plnlntiffM  above 
named  complain  of  tbe  defendant,  aud 
allege:  First.  That  plaintiffs  are,  and  at 
the  time  of  the  cominiHsion  of  the  griev- 
ances hereinafter  mentioned  were,  lawfully 
seised  of  an  estate  In  fee  lu  and  to  real 
property  adjacent  to  and  fronting  upon 
Main  street,  in  BolseCity,  Idaho,  and  upon 
Warm  Springs  avenue,  the  same  being 
said  Main  street,  extended  from  the  easter- 
ly boundary  of  said  Boise  City  eastward, 
which  said  real  property,  so  owned  by  the 
plaintiffs,  lies  aud  is  located  in  tbe  Imtne- 
diate  vicinity  of  the  property  hereinafter 
described  as  being  occupied  and  main- 
tained by  the  defendant,  Jenny  Moore. 
Second.  That  said  real  property,  so  owned 
by  plaintitff,  as  aforesaid,  is  situated  in 
tbe  rPHldenee  portion  of  Boise  City,  and  in 
a  tract  of  land  adjacent  thereto,  occupied 
for  residence  purposes  only,  aud  is  suit- 
able and  valuable  for  residence  purposes 
only.  Third.  That  thedefendant  was  also 
att.be  timeof  the  commission  of  said  griev- 
ances, as  hereinafter  stated,  and  still  is, 
tbe  owner  and  possessed  of  certain  other 
premises  in  the  vicinity  of  the  premises 
owned  by  the  plaintiffs,  as  hereinbefore 
alleged.    Tbe  said  premises  so  owued  and 


occupied  by  eald  defendant  being  described 
as  follows,  to-wit:  '  Beginning  at  a  point 
S.,  28  degrees  61'  £.,  228  feet  8  Inches,  and 
S.,  78  degrees  30'  E.,  1K5  feet  six  inches,  and 
S.,  11  degrees  3U'  W.,to  north  bank  of  that 
certain  ditch  known  as  "Valley  Ditch," — 
all  tbe  said  and  above  angles  being  record- 
ed nnd  measured  from  the  }{  section  corner 
between  sections  10,11,  and  the  point  now 
Qi  rived  at,  on  the  bank  of  the  ditch,  being 
the  plac-e  of  beginning;  thence  N.,  11  de- 
grees 30'  £.,  buck  over  same  course  and 
distance  to  same  point  arrived  at  by  tbe 
above  said  measurement  of  south,  78  de- 
greesSO'  E.,  running  isfi  feet  and  six  inches; 
tbeuce  N.,78  degrees  30'  W.,  25  feet;  tbence 
8.,  11  degrees  80'  W.,to  north  bank  of  said 
Valley  ditch;  tbence  north-east  along 
nortb  bank  of  said  ditch,  with  all  its 
raeanderings,  to  real  place  of  beginning.' 
Fourth.  Tbat  on  or  about  the  8d  day  ot 
October,  1S91,  the  said  defendant  com- 
pleted the  erection,  upon  said  last  above 
described  premises,  ot  a  building,  and 
Immediately  occupied,  and  has  ever 
since  and  does  now  occupy,  said  build- 
ing as  a  house  of  prostitution,  and  for 
the  purpose  of  assignation  and  prosti- 
tution, and  does  therein  maintain  and 
carry  on  said  immoral  practices,  and  main- 
tain said  house  as  a  putdic  resort  for  im- 
moral, lewd,  and  obscene  purposes,  and 
as  a  bouse  of  prostitution  and  unsigna- 
tion ;  and  by  reason  thereof  the  real  prop- 
erty owned  by  these  plaintiffs  as  aforesaid 
is  rendered  unfit  and  unsuitable  and  un- 
salable as  residence  property,  and  thereby 
greatly  depreciated  and  lessened  in  value, 
to  plaintiffs'  damage,  and  each  ot  tbera, 
in  tbe  sura  of  one  thousand  dollars. 
Wherefore  the  plaintiffs  pray  judgment: 
First,  that  the  dereudant  be  restrained  by 
injunction  from  uiaintaining  or  using  said 
premises  and  the  buiidiugs  thereon  as  a 
house  01  prostitution  or  other  immoral 
purposes,  to  the  Injury  of  the  plaintiffs  or 
either  of  them,  or  permitting  the  same  to 
be  so  used;  second,  that  tbe  plaintiffs  re- 
cover from  the  defendant  tbe  sum  of  one 
thousand  dollars  damages,  aud  costs  ot 
suit."  On  the  date  tlie  complaint  was 
filed,  the  appellants  filed  seven  aflidavits, 
and  made  application  to  the  judge  ut 
chambers  for  a  temporary  injunction  to 
restrain  tbe  defendant  from  maiutaining 
a  house  ot  prostitution  on  the  premises 
described  in  the  complaint  until  the  final 
determination  of  this  action.  Cpon  the 
complaint  and  said  afiidarits  tbe  court 
granted  a  temporary  injunction.  On  No- 
vember 10,  1891,  tbe  defendant  demurred 
to  the  complaint,  and  thereafter  moved 
to  dissolve  the  injunction.  The  motion  to 
dissolve  the  injunction  was  heard  upon 
the  complaint,  tbe  seven  atfldavits  above 
referred  to,  and  the  affidavit  of  the  de- 
fendant. The  motion  was  sustained  by 
the  court,  and  the  injunction  dissolved, 
from  which  order  this  appeal  was  taken. 
Tbe  appellants  specify  two  errors  claimed 
to  have  been  made  by  the  court  below, 
and  demand  a  reversal  of  tbe  order  dis- 
solving said  injunction.  The  specification 
of  errors  is  as  follows:  First,  "that  the 
court  erred  in  decreeing  a  dissolution  ot 
the  injunction  upon  the  papers  Hied  in 
tbe  case  at  tbe  time  such  decree  of  dia> 
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Bolutlon  was  entered;"  ««>oiid,  "that  the 
court  erred  In  holding  that  an  equity  ac- 
tion wonld  not  lie,  and  that  the  plalntirfg 
had  an  adequate  remedy  at  law  In  a  crim- 
inal pronecution;  that  tlie  court  erred  in 
dissolving  the  injunction  prlurto  the  filing 
of  an  answer  upon  the  part  ot  the  detond- 
ant,  tendering  an  lasue  upon  the  merits  of 
this  case." 

We  will  flrnt  consider  the  second  error 
BHalprned.  The  record  does  not  contain 
the  rfasons  given  by  the  court  below  !or 
dissolving  the  injunction,  but  counsel  for 
appellants  maintained  before  this  court 
that  the  court  below,  in  Its  decitiion  upon 
said  motion,  held  that  the  order  granting 
the  Injunction  should  be  vacated  and  set 
anideontbe  ground  "that  the  acts  com- 
plained of  were  criminal  In  their  nature, 
and  that  the  penal  statutes  afforded  an 
adequate  remedy."  It  Is  admitted  that 
the  acts  charged  constitute  a  public  nui- 
6Rnce, — a  crime.  In  the  case  of  Yolo  Co.  r. 
City  of  Sacramento,  36  Cal.  lys,  (a  case 
decided  under  a  statute  identical  with  our 
own,)  the  court  says:  "The  point  that 
the  remedy  Is  by  Indictment  only  is  also 
untenable;  for  a  public  nuisanee  may  he 
a  private  nuisance,  and,  if  so,  the  person 
Injured  thereby  may  have  bis  action.  If 
the  nuisance  only  affects  the  plaintiff  in 
common  with  the  public  at  largf.  It  can- 
not have  its  action;  but  if.  In  addition,  it 
obstructs  It  In  the  free  nse  and  enjoyment 
of  its  private  property,  it  Is  so  fur  a  pri- 
vate nuisance  also,  and  It  may  have  Its 
private  action."  That  was  a  salt  to 
abate  a  nuisance,  which  nuisance  was  a 
crime.  Section  36.H1  of  the  Revised  Stat- 
utes of  Idaho  of  1N87  declares  as  follows: 
"The  remedies  against  a  public  nuisance 
are:  (1)  Indictment;  (2)  a  civil  action; 
or  (3)  abatement."  This  section  makes 
no  distinctions  as  to  the  remedy  to  abate 
nnlsaneen  which  are  a  crime  per  ae  and 
those  which  are  not.  Section  8683  of  the 
Uevised  Statutes  of  Idaho  declares  as  fol- 
lows: "A  private  person  may  maintain 
an  action  for  a  public  nuisance  If  it  Is 
specially  injurious  to  himself,  but  not 
otherwise."  Under  the  provision  ot  that 
section  a  private  person  may  have  his  ac- 
tion to  abate  nr  restrain  the  continuance 
of  a  public  nuisance,  provided  he  alleges 
and  shows  that  such  nuisance  is  specially 
Injurious  to  himself.  See  Yolo  Co.  v. 
City  of  Sacramento,  supra;  2  Story,  Eq. 
Jur.  5  923  et  seq.  In  Minke  v.  Hopeman, 
87  III.  450,  the  court  says:  "It  wonld  be  a 
reproach  upon  the  Dowers  ot  a  court  of 
equity  to  hold  the  complainant  was  bound 
to  endure  the  wrongs  ol  the  defendant  until 
a  Jury  should  pass  upon  the  facts  in  an  ac- 
tion at  law."  We  do  not  think  It  will 
be  seriously  contended  that  a  person 
may  maintain  a  house  of  prostitution  In 
the  midst  of  a  district  populated  by  re- 
spectable people,  and  that  a  court  of 
equity  Is  powerless  to  grant  relief  upon  a 
proper  showing.  A  court  ot  equity  has 
ample  power  to  restrain  the  continuance 
ot  a  public  nuisance  at  the  suit  of  a  pri- 
vate party  when  he  alleges  and  shows 
that  such  naisance  Is  specially  injurious  to 
himself.  When  that  Is  shown,  then  the 
nuisance  becomes,  as  to  him.  a  private 
nnisansa^  constitatlng special  and  peculiar 


injury,  distinct  from  that  snstalned  by  (tas 
public,  for  the  abatement  of  wbicb  be 
may  maintain  his  action,  whether  socb 
nuisance  is  a  crime  perse  or  not;  bat  in 
order  to  avail  himself  of  this  remedy  be 
must  allege  and  show  special  injury. 
Hamilton  v.  Whitridge,  11  Md.  128;  2 
Story,  Eq,  Jur.  supra;  Yolo  Co.  v.  City  ol 
Sacramento,  supra.  It  Is  conceded  that 
courts  of  equity  have  power  to  restrain 
and  abate  public  nuisances,  such  ae 
talinw  factories,  llme-kllna,  slaughter- 
houses, and  pig-sties,  at  the  suit  of  a  pri- 
vate person,  upon  proper  allegations  and 
proofs;  and  no  reason  or  authority  has 
been  presented  to  show  that  courts  of 
equity  are  powerless  to  suppreHs  a  nui- 
sance so  offensive  and  intolerable  as  a 
house  of  prostitution  In  a  respectable  part 
ot  a  city.  The  case  ot  Anderson  v.  Doty, 
88  Huu,  160,  Is  cited  by  respondent  as  an 
authority  In  her  favor,  lu  thnt  case  the 
court  says:  "The  general  rule  is  well  set- 
tled that  a  private  Individual  cannot  re- 
strain a  public  nuisance  by  his  private  ac- 
tion uuless  he  suffera  damage  different  In 
kind  from  that  which  the  nuisance  causes 
all  other  people;"  and  further  on  says: 
"In  this  case  there  are  alleged  no  offensive 
sights  or  sounds  from  defendant's  house. " 
After  thus  stating  the  general  rule  as  to 
nrlvate  persons  maintaining  actions  to 
restrain  public  nuisances,  and  stating 
that  the  complaint  alleges  no  offensive 
sights  or  sounds  from  defendant's  house, 
the  court  further  says:  "It  is  the  duty  of 
the  plaintiff  to  apply  to  those  tribunals 
to  which  the  law  has  given  the  power, 
not  only  to  punish  the  guilty  persons,  bat 
to  abate  the  nuisance. "  We  underHtand 
from  this  decision  that  it  the  plaintiff  bad 
not  made  out  a  case  which  brought  bin» 
within  the  rule,  showing  special  Injury  to 
himself,  be  was  not  entitled  to  an  injanc 
tion.  .Instice  Barkeb  rendered  a  dissent- 
ing opinion  lu  that  case.  In  which  he  held 
that  the  complaint  stated  facts  sufflclent 
to  show  that  plaintiff  had  suffered  specinl 
injury,  and  that  he  was  entitled  to  an  In- 
junction restraining  the  continuance  of 
the  nuisance.  Justice  Barker,  after  cit- 
ing numprouB  authorities.  Hays:  "The 
principle  established  by  these  decision  Is, 
when  the  act  complained  of,  or  which  is 
apprehended,  besides  being  a  public  nui- 
sance, would  be  Injurious  to  a  private  per- 
son, he  may  maintain  an  action  at  law 
for  damages,  or  a  bill  in  equity  for  an  in- 
junction, in  his  own  name;"  and  holds 
that  the  allrgations  of  the  complaint  are 
sufUciunt  to  warrant  tne  issuance  of  the 
injunction.  JnstJce  Bumsby,  who  de- 
livered the  opinion  of  the  court  In  that 
case,  in  commenting  upon  Hamilton  v. 
Whitridge,  11  Md.  12S,  says:  'I  do  not 
think  It  Is  an  authority  for  the  issue  of  a 
mandatory  injunction  to  punish  a  crime 
already  committed,  or  to  prevent  the 
commission  of  u  new  crime,  or  to  abate  a 
nuisance  which  can  be  abated  by  the  Judg- 
ment of  the  criminal  court."  We  think 
tbut  Unmllton  v.  Whitridge,  supra.  Is  an< 
authority  sustaining  the  rule  thnt  a  pri- 
vate party  may  maintain  an  action  to- 
abate  a  public  nuisance,  if  it  Is  shown, 
that  such  nuisance  is  specially  InJuriouH- 
to     the     person    bringing    the    action^ 
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whether  the  nuloance  could  be  abated  by 
the  Judgment  of  a  criminal  court  or  not, 
although  that  was  an  action  to  prevent 
the  opening  of  a  house  of  prostitution,  not 
to  abate  one  already  in  operation.  It 
will  be  obserred  that  the  decision  In 
Anderuon  v.  Doty,  supra,  turned  on  the 
sufHoIency  of  the  allegations  of  the  com- 
plaint to  bring  the  party  within  the  rule 
stated,  as  we  understand  It. 

The  right  of  a  private  party  to  maintaia 
an  action  to  abate  a  public  nuisance  is 
given  by  section  36it3  of  the  Revised  Stat- 
utes, provided  such  nuisance  is  specially 
injurious  tu  the  person  who  brings  the  ac- 
tion. If  a  private  person  brings  an  action 
in  a  court  of  equity  to  abate  a  public  nui- 
sance, andmakes  the  proper  allegations  to 
bring  him  within  the  provisions  of  said 
section  3G33,  the  court  cannot  say  to  him: 
"  We  will  not  grant  you  the  relief  prayed 
for.  Tou  must  resort  to  the  criminal 
court,  because  it  has  the  power  not  only 
to  abate  the  nuisance,  but  to  punish  the 
criminal. "  The  right  to  such  an  action  is 
given  by  statute,  and  the  courts  shall 
not  deprive  the  party  entitled  thereto  of 
such  right.  The  principle  established  by 
the  decided  weight  of  authority  is,  when 
the  act  complained  of,  besides  being  a  pub- 
lic nuisance,  is  specially  injurious  to  a 
private  person,  he  may  maintain  a  suit  in 
equity  for  an  injunction  to  restrain  the 
continuance  of  such  nuisance  In  his  own 
name.  The  appellants  contend  that  this 
action  was  brought  under  section  4529  of 
the  Revised  Statutes  of  Idaho  of  1887, 
which  section  provides  as  follows:  "Any- 
thing which  is  injurious  to  health,  or  In- 
decent, or  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  property,  so 
as  to  interfere  with  the  comfortable  en- 
joyment of  life  or  property,  is  a  nuisance, 
and  the  subject  of  an  action.  Such  action 
may  be  brought  by  any  person  whose 
property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened,  by  the  nui- 
sance; and  by  the  judgment  the  nuisance 
may  be  enjr>ined  or  abated,  as  well  as 
damages  recovered."  Thnt,  by  reason  of 
the  provisions  of  said  section,  the  general 
rule  as  declared  in  section  3C33  of  the  Re- 
vised Statutes  of  Idaho  of  1887  Is  modified 
to  this  extent:  that  a  private  person  may 
maintain  an  action  to  abate  a  public  nui- 
sance without  alleging  or  showing  a  spe- 
cial Injury  different  In  kind  to  that  suf- 
fered by  the  public.  Said  section  was 
copied  from  the  statute  of  California,  and 
prior  to  Us  adoption  by  the  legislature  of 
Idaho  the  supreme  court  of  California  had 
decided  that  said  section  did  not  change 
the  general  rule  that  a  private  party,  to 
maintain  an  action  to  abate  a  public  nui- 
sance, must  show  special  Injury  to  him- 
self. Blanc  V.  Klumpke,  29  Cal.  159;  Yolo 
Co.  V.  City  of  Sacramento,  36  Cal.  ig.^; 
Grigsby  v.  Water  Co.,  40  Cal.  4()6;  Fogg 
V.  Railway  Co.,  20  Nev.  429,  23  Pac.  Rep. 
840;  Innis  v.  Railway  Co.,  (Iowa,)  40  N. 
W.  Rep.  701 ;  Proser  v.  City  of  Ottumwa, 
42  Iowa.  511.  Aside  from  the  construction 
above  Indicated  and  adopted,  sections 
3633  and  4529  of  the  Revised  Statutes  of 
Idaho  are  contemporaneous  legislation, 
and  must  be  no  construed  as  to  give  effect 
lo  both,  if  possible. 


The  second  error  assigned  is  that  the 
court  erred  iu  dissolving  the  injunction 
upon  the  complaint  and  affidavits.  It  is 
contended  by  the  respondent  thatthe  com- 
plaint does  not  state  facts  sufScient  to 
warrant  a  court  in  granting  a  temporary 
injunction;  that  the  pleader  should  set 
forth  the  equities  on  which  bis  application 
is  based,  by  positive  averments;  and  that 
argumentative  allegations,  or  Inferences 
drawn  from  facts  stated,  will  not  meet  the 
requirements  of  the  rule.  The  serious 
question  in  this  case  is  as  to  whether  the 
facts  alleged  in  the  complaint,  and  sup- 
ported by  the  affidavits,  make  a  case  for 
granting  temporary  injunction  to  restrain 
the  acts  complained  of  until  the  final  de- 
termination of  the  case.  The  complaint 
alleges  the  ownership  of  certain  lands  by 
the  plaintiffs,  (but  not  whether  such  own- 
ership is  joint  or  several.)  the  ownership 
of  certain  premises  by  the  defendant,  and 
the  maintenance  of  a  public  nuisance 
thereon  by  her;  that,  by  reason  of  the 
maintenance  of  said  nuisance,  the  real 
property  so  owned  by  plaintiffs  is  ren- 
dered "unfit  and  unsuitable  and  unsalable 
as  residence  property,"  and  thereby  great- 
ly depreciated  and  lessened  in  value,  to 
the  plaintiffs'  damage  in  the  sum  of  f  1,000. 
There  is  no  allegation  of  any  disorderly 
or  boisterous  conduct  on  the  part  of  tbe 
defendant,  or  on  the  part  ot  those  who 
frequent  her  resort,  or  that  any  person  fre- 
quents said  resort.  They  do  not  allege 
any  offensive  sights  or  sounds  from  de- 
fendant's premises.  They  do  not  allege 
that,  by  reason  of  the  conduct  of  defend- 
ant, or  of  the  conduct  of  those  who  fre- 
quent her  resort,  the  comfortable  use  and 
enjoyment  ot  said  property  of  plaintiffs  Is 
In  any  manner  interfered  with,  or  that 
plaintiffs  have  lost  any  sales  or  tenants 
by  reason  of  said  nuisance.  There  Is  no 
allegation  that  either  ot  the  plaintiffs,  or 
any  person  whatever,  resides  upon  the 
lands  of  plaintiffs.  There  Is  no  allegation 
that  defendant  threatens  to  or  will  con- 
tinue the  maintenance  of  said  nuisance,  to 
the  further  damage  ot  plaiutiffs,  unless 
restrained  daring  the  pendency  of  this 
suit.  We  do  not  say  that  plaintiffs  must 
make  all  the  allegatiouH above  alluded  to; 
but  they  should  allege,  by  positive  aver- 
ment, sufficient  to  come  within  the  rule 
permitting  private  parties  to  maintain  an 
action  to  abate  a  public  nuisance.  If  the 
court  below  for  a  wrong  reason  arrived 
at  a  correct  conclusion,  the  conclusion 
will  be  suBtained,  regardless  of  the  wrong 
reason.  The  action  ot  the  judge  of  the 
court  below  in  dissolving  the  injunction  is 
affirmed,  with  costs  In  favor  of  respond- 
ent. 

Huston  and  Morgan,  JJ.,  concur. 


Mayhbw  v.  Burke. 

Knott  v.  Same. 

(Supreme  Court  of  Idaho.    Feb.  19, 1892.) 

Ml:<INa  PA.BTNBB8HIP— EVIBBNCB  OF— SOPFI- 

ciEscr. 
1.  While  a  partnership  for  the  purpose  of 
dealing   in   mining   property  may  be   proven   by 
parol,  the  evidenco  to  establish  such  partnership, 
when  denied,  must  be  clear  and  certain. 
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S.  The  evidence  ill  these  cases  examined,  and 
held  to  be  insufficient  to  establish   such  partner- 
ship. 
(<t<tr(tab)M  by  the  Court.) 

Appeals  from  district  court,  Shusbune 
county;  J.  Hoi.leman,  Judge. 

Action  by  Alex.  E.  May  hew,  adminis- 
trator of  Cliarlos  E.  Bruce,  deceased, 
asaintit  John  M.  Burke,  to  establish  a 
partnership  and  for  an  accouDtliig.  Ac- 
tion by  Andrew  J.  Knott  against  John  M. 
Burke  to  recover  an  Interest  In  mining 
property.  Judgments  for  defendant. 
Plaintiffs  appeal.    Affirmed. 

Those  cases  were  argued  and  submitted 
together,  and  as  the  evidence  is  the  same 
subHtantially  iu  each  case,  and  the  legal 
questions  involved  are  the  same,  they  are 
considered  together  by  this  court. 

McDride  &  Allen,  W.  11.  Chiffffett,  and  F. 
Gauubl,  for  apiiellants.  Wouds  &  Hey- 
bam,  for  respondent. 

HrsTON,  J.  The  action  of  Mayhew  v. 
Burke  was  commenced  by  Charles  E. 
Bruce,  plaintiff,  againHt  the  defendant, 
John  M.  Burke,  to  establish  an  alleged 
partnerHhip  between  plaintiff  and  defend- 
ant, and  for  an  accounting  between  them 
of  the  affairs  of  the  alleged  partnetHliip, 
and  a  conveyance  by  the  defendant  to  the 
plaintiff  of  certain  interests  in  mines  and 
mining  claims  standing  in  the  name  of 
defendant,  but  claimed  by  plaintlH  to  be 
assctaof  said  partnership.  Thecomplaint 
is.  In  substance,  as  loliows:  "[Title  ol 
court  and  cause.]  The  plaintiff  In  the 
above-entitled  action  complains  of  the 
above-named  defendant,  and  for  cause  of 
action  alleges:  (1)  That  heretofore,  to- 
wit,  on  or  about  the  Ist  day  of  June,  18S4, 
at  the  town  of  Murray,  Shoshone  county, 
Idaho  territory,  the  plaintiff  and  detenJ- 
ant  entered  into  and  formed  a  copartner- 
ship for  the  purpose  of  carrying  on  a  mer- 
cantile business  iu  the  said  town  of  Mur- 
ray, and  for  the  further  purpose  of  acquir- 
ing mining  property,  to-wit,  quartz  and 
pla<;er  mining  property,  by  location  and 
purchase,  in  their  own  names,  or  either  of 
their  names.  In  what  was  then  and  now 
is  known  as  the  'Coeur  d'Alene  Mining 
Region,'  in  the  county  and  territory  afore- 
said, under  the  firm  name  and  style  of 
John  M.  Burke  &  Co. ;  and  that  thereafter 
they  entered  upon  and  continued  to  trans- 
act such  copartnership  business  under 
their  firm  name.  (2)  That  since  the  com- 
mencement of  the  said  copartnership  they 
continued  to  transact  a  mercantile  busi- 
ness in  the  town  and  county  aforesaid, 
until  they  disccmtlnued  their  mercantile 
business  in  said  town,  on  or  about  the 
15th  day  of  Febrxiary,  1SS8,  without  dis- 
solving said  copartnership,  or  having  any 
settlement  of  the  same.  (3)  That  it  was 
mutually  (verbally)  agreed,  by  and  be- 
tween said  plaintiff  and  defendant,  that 
the  said  plaintiff  was  to  take  charge  of 
the  mercantile  business  aforesaid,  and  to 
pay  his  entire  attention  to  the  same,  and 
that  the  said  defendant,  in  consideration 
of  the  plaintiff  attending  to  the  mercantile 
business,  was  to  attend  to  the  acquiring 
mining  property  by  location  and  purchase 
as  aforesaid.  (4)  That  the  said  plaintiff 
did,  under  the  said   agreement  between 


said  partlM,  take  charge  of  the  said  mer- 
cantile business  in  said  town,  and  did  give 
and  devote  his  entire  attention  to  the 
same,  until  the  same  was  discontinued  by 
mutual  consent  of  said  parties.  (5)  That 
said  defendant  has,  since  entering  Into 
aaid  copartnership,  acquired  and  accumu- 
lated a  large  number  of  quartz  mining 
claims,  and  certain  undivided  interest 
therein.  In  hts  own  name,  and  that  the 
said  defendant  is  now  the  holder  of  a  cer- 
tain undivided  Interest  in  and  to  all  that 
certain  named  and  described  quartz  min- 
ing claim  hereto  attached  and  made  a 
part  of  this  complaint,  marked 'Exhibit  A.' 

(6)  That  the  said  defendant,  during  the 
continuance  of  the  said  copartnership,  ac- 
quired in  his  own  name,  by  location  and 
purchase,  and  sold  and  disposed  of  for  a 
larse  sum  of  money,  the  amount  being 
wholly  and  entirely  unknown  to  this  plain- 
tiff, an  interest  in  and  to  all  those  certain 
quartz  mining  claims  named  and  described 
in  the  list  hereto  attached,  marked  'Exhib- 
it B.'  and  made  part  of  this  complaint. 

(7)  That  the  said  defendant  has,  during 
tlie  continuance  of  said  copartnership,  ac- 
quired in  his  own  name  other  real  proper- 
ty, to-wit,  an  interest  In  the  towa-site  of 
Mllo,  {the  amount  of  said  interest  being 
unknown  to  the  plaintiff,)  which  the  said 
defendant  has  sold  and  disposed  of  fjr  a 
large  sum  of  money,  the  amount  of  which 
is  unknown  to  this  plaintiff.  (S)  That  the 
defendant  has  received  a  large  amount  of 
stuck  or  shares  in  different  corporations 
for  mining  properties  which  said  defend- 
ant has  sold  to  stiid  corporations,  the 
amount  of  said  stock  or  sliares.  and  the 
value  thereof,  being  unknown  to  this  plain- 
tiff. (0)  That  this  plaintiff,  by  the  said 
agreement  of  copartnership,  is  entitled  to 
an  undivided  one-half  interest  in  all  of  the 
said  quartz  mining  property  before  men- 
tioned and  described  in  Exhibit  A,  and  is 
entitled  to  one-half  of  the  proceeds  of  the 
sales  of  all  the  said  mining  properties  men- 
tioned and  de8cril)ed  in  Exhibit  B,  and  to 
one-half  of  all  the  stock  and  shares,  or  the 
value  thereof,  that  the  said  defendant  has 
heretofore  received,  or  now  holds,  in  the 
different  corporations  aforesaid,  for  min- 
ing properties  sold  to  said  corporations 
as  aforesaid,  and  is  entitled  to  one-half 
of  the  proceeds  of  the  sale  of  defendant's 
interest  in  the  town-site  of  Milo.  (10) 
That  since  the  commencement  of  tlie  said 
copartnership  the  defendant  has  wrong- 
fully, and  without  the  ns.>4ent  of  the  plain- 
tiff, applied  a  large  sum  of  money,  or  re- 
ceipts and  profits  of  the  said  business,  to 
his  own  use.  aad  by  reason  thereof  has  be- 
come indebted  to  the  said  plaiutiff,  and 
impeded  the  business  thereof.  (11)  That 
the  plaintiff  has  repeatedly  requested  the 
defendant  to  pay  to  the  said  plaintiff  his 
Interest  and  share  of  equal  copartnership 
as  aforesaid,  or  to  account  to  said  plain- 
tiff therefor;  but  that  the  defendant  has 
heretofore  neglected  and  refused,  and  still 
does  neglect  and  refuse,  so  to  account,  and 
has  threatened  to  continue  to  collect  and 
appropriate  the  copartnership  money  to 
his  own  use.  Wherefore  the  plaintiff  prays 
that  the  said  copartnership  may  be  dis- 
solved, and  an  accounting  taken  of  all 
dealings    and   transactions    thereof;    (2) 
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that  the  said  defendant  be  required,  by 
this  honorable  cuurt,  to  convey,  by  Kood 
and  sufficient  deeds,  to  this  plaintiff,  the 
undivided  one^half  Interest  of  all  the  said 
luinin^r  property  inentluned  and  deHcrib- 
ed  in  Exhibit  A;  (3)  that  the  remaining 
property  of  the  firm  be  sold,  and  the 
Arm's  debts  and  liabilities  paid  off,  and 
the  surplus,  it  any,  divided  between  the 
plaintiff  and  defendant,  according  to  their 
respective  interests, — and  that  the  pluintift 
may  hare  judgment  for  BU«h  amount  as 
may  be  found  due  this  plalntifl,  and  for 
such  other  relief  as  may  be  Just  in  the 
premises,  together  with  costs  of  this  suit. 
And  the  plaintiff  will  ever  pray, "  etc.  "  A. 
E.  Mayhew,  Atty.for  PIff.  ^'  Then  follows, 
as  an  exhibit,  a  list  of  the  various  mining 
and  other  real  properties  claimed  by  plain- 
tiff to  belong  to  said  alleged  partnership. 
The  answer  denies  specifically  and  gener- 
ally all  the  allegations  of  the  complaint. 
Bruce,  the  plaintiff,  having  died  pending 
the  suit,  on  suggestion  A.  E.  Mayhew,  ad- 
ministrator of  the  estate  ot  Bruce,  was 
substituted  UH  plalntllT.  The  case  was 
heard  by  the  court  without  a  Jury,  and, 
after  the  introduction  ot  the  evidence  on 
the  part  of  plaintiff,  the  defendant  moved 
the  court  to  strilce  out  all  the  testimony 
Introduced  by  plaintiff,  which  motion  was 
granted  by  the  court,  upon  the  ground 
that  it  Is  Incompetent  to  provea  partner- 
ship in  lauds  by  parol  evidence.  The  de- 
feiidnnt  then  moved  tor  Judgment,  which 
motion  was  granted  by  the  court,  and 
judgment  was  thereupon  entered  in  tavor 
of  the  defendant,  and  against  the  plaintiff, 
and  from  this  judgment  this  appeal  is 
taken. 

The  appellant  assigns  six  specifications 
of  error,  only  two  of  which  were  urged  at 
the  hearing  here,— the  first  and  second. 
The  first  specification  of  error  is  that  "the 
court  erred  in  sustaining  tne  plaintiff's 
motion  to  strike  out  the  testimony  intro- 
duced  by  the  plaintiff  In  support  of  his 
cause  of  action;"  and  the  second,  "Tlie 
court  erred  in  dismissing  the  plaintiff's  ac- 
tion." 

The  plaintiff  alleges  a  verbal  partner- 
ship entered  into,  by  and  between  plain- 
tiff and  defendant,  on  or  about  the  1st 
day  ot  June,  18+4,  at  the  town  of  Murray, 
in  the  county  of  Shoshone.  Idaho  terri- 
tory, for  the  purpose  of  carrying  on  a 
mercantile  husiness  In  said  town  of  Mur- 
ray, and  for  the  further  purpose  of  ac- 
quiring mining  property,  to-wit,  quartz 
^ind  placer  mining  property,  by  location 
and  purchase,  in  their  own  names,  or 
either  ot  their  names.  In  what  was  then 
knon-n  as  the  "Coeur  d'Alene  Mining 
Keglon;"  that  the  name  and  style  of  the 
firm  was  John  M.  Burke  &  Co.  No  other 
terms  or  conditions  of  said  contract  of 
partnership  are  alleged,  except  what  is 
-contained  in  the  third  subdivision  of  the 
complaint:  "That  it  was  verbally  agreed, 
by  and  between  said  plaintiff  and  defend- 
ant, that  said  plaintiff  was  to  take  charge 
of  the  mercantile  buslneHS  nforesaid,  arid 
to  pay  his  entire  attention  to  the  same; 
and  that  the  said  defendant,  in  considera- 
tion of  the  plaintiff  attending  to  the  mer- 
cantile buHiness,  was  to  attend  to  the 
itcqulrlng  of  mining  property  by  location 


and  purchase,  as  aforesaid. "  Not  a  word 
is  said  in  the  complaint  as  to  the  amount 
of  capital  to  be  employed  in  the  transac- 
tions of  this  firm,  nor  in  what  propor- 
tion the  capital  was  to  be  furnished  as  be- 
tween the  partners.  A  mercantile  business 
was  carried  on  tor  nearly  four  years,  as 
Is  alleged  in  the  complaint:  and  yet  it  is 
not  alleged,  nor  is  it  shown  by  the  testi- 
mony In  this  case,  that  either  of  the  part- 
ners ever  furnished  a  dollar  of  capital. 
This  complaint  was  by  Charles  E.  Bruce, 
verified  by  him,  and  he  must  certainly 
have  known  the  amount  of  capital,  if  any, 
(and  we  are  not  at  liberty  to  infer  that 
snch  a  business  could  be  carried  on  with- 
out some  capital,)  that  was  invested  in 
said  business,  and  the  amount  furnished 
by  each  one.  As  the  terms  of  tiie  partner- 
ship are  set  out  in  the  complaint,  the 
labor  of  Bruce  in  running  the  store  was 
to  stand  off  the  work  and  labor  ot  Burke 
in  acquiring  mining  property  by  location 
and  purchase.  If  Bruce  furnished  the 
capital,  or  any  portion  of  it,  either  to 
carry  on  the  mercantile  business,  or  to 
pay  the  expense  ot  purchasing  or  prospect- 
ing tor  mines,  would  he  not  have  so  stat- 
ed? His  silence  upon  this  matter  is  pain- 
fully suggestive.  On  the  other  hand,  it 
Burke  furnished  all  the  capital  to  be,  or 
that  was,  used  in  the  transactions  of  the 
firm,  and  Bruce  furnished  nothing  but 
his  services  In  the  store,  and  was  to  be 
equally  Interested  with  Burke  In  all  rain- 
ing operations,  it  would  present  such  r . 
novel  contract  ot  partnership  as  would*, 
require  very  clear  proof,  in  the  face  of  a. < 
denial  by  one  of  the  alleged  partners,  to 
establish  it.  Where  a  party  comes  into  a 
court  of  equity  seukins;  to  establish  a 
partnership,  and  the  trust  resulting  there- 
from, by  parol  evidence,  he  should  be  most 
clear  and  explicit,  both  in  the  setting 
forth  ot  his  cause  of  action  and  in  his 
proofs.  Even  those  courts  which  have 
held  that  a  partnership  In  lauds,  or  rather 
in  the  purchase  and  sale  of  lands,  may  be 
proven  by  parol,  have  uniformly  held 
that  the  proofs  must  be  clear  and  certain. 
While  we  concede  that  a  partnership,  for 
the  purpose  of  dealing  in  mining  proper- 
ties, may  be  proved  liy  parol,  still  the 
proof  of  snch  partnership  must  be  cl<>ar 
and  certain,  and,  after  a  most  cerefull 
and  scrutinizing  study  of  the  evidence  In 
this  case,  we  are  couii)ellcd  to  say  that 
neither  the  pleadings  nor  the  proofs  pre- 
sent such  a  case  as  would  warrant  a  court 
of  equity  in  decreeing  a  partnership 
established. 

There  Is  nothing  iu  the  evidence,  nor  in 
the  allegations  of  the  complaint,  which 
even  intimates  that  any  of  the  property 
sought  to  be  subjected  to  the  partnership 
was  purchased  or  procured  by  partner- 
ship funds;  and  certainly  it  will  not  seri- 
ously be  contended  that  the  statement  ot 
the  terms  ot  the  copartnership,  as  set 
forth  in  the  complaint,  will  warrant  any 
such  presumption.  The  plaintiff  does  not 
allege,  or  attempt  to  prove,  that  he  ever 
furnished  or  pot  into  the  partuership  one 
dollar  of  money  or  property.  All  of  the 
property  set  forth  and  described  in  the 
complaint,  it  is  shown  by  the  evidence, 
was  acquired   by  the  defendant,  and,  in 
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the  absence  ot  nny  proof  to  the  contrary, 
preaumably  by  the  ase  of  bla  own  means. 
The  books  ot  the  firm  of  John  M.  Borke 
A  Cu.  were  Introdaeed  in  evidence,  but 
they  failed  to  rnrnlsb  the  slightest  proof 
of  a  partnership  between  the  plaintiff  and 
defendant,  beyond  the  mercantile  busi- 
ness, and  these  books  were  kept  and  con- 
trolled  by  Bruce.  The  only  evidence 
offered  by  the  plaintiff  in  support  of  his 
complaint,  or  to  establish  the  alleged  co- 
partnership, was  certain  admissions  or 
Mtatements  of  the  defendant  made  to,  and 
in  the  presence  of.  certain  witnesses.  All 
the  authorities  unite  in  pronounrinar  this 
the  least  satlsfactor}'  of  any  class  ot  evi- 
dence. We  doubt  it  a  case  can  be  found 
where  a  partnership  of  this  character  has 
ever  been  permitted  to  be  established 
npon  this  kind  of  evidence  alone.  Some 
letters  of  defendant  to  the  plaintilf  were 
Introduced,  but  they  do  nut  even  tend  to 
prove  the  partnership  alleged  In  the  com- 
plaint. The  preponderance  of  authority 
•is  in  favor  of  the  rule  that,  to  take  a  case 
out  of  the  operation  of  the  statute  of 
frauds,  it  must  appear  that  the  lands 
were  purchased,  or  to  be  purchased,  with 
the  funds  ot  the  partnership.  1  Bates, 
Partn.  S  302,  and  cases  cited  in  note. 

The  two  cases  were  heard  together  in 
this  court,  and  with  oue  exception  in- 
volved the  same  questions,  and  we  may 
therefore  look  at  the  evidence  of  the  two 
cases  together.  The  pleadings  are  sub- 
itantlally  the  same  in  both  cases.  In  the 
'■ase  of  Mayhew  v.  Burke  there  was  no 
•jvidence  offered  by  the  defendant.  In  the 
*ase  of  Knott  v.  Burke  the  evidence  of  the 
defendant  Is  given.  Examining  this  evl- 
leuce,  we  find  that  none  of  the  property 
mentioned  in  the  complaint  was  pur- 
chased or  procured  by  partnership  funds, 
but  wholly  by  means  fumlshed  by  defend- 
ant. It  moreover  appears  that  all  of  the 
funds  with  which  the  mercantile  business 
was  started,  and  the  credit  upon  which  it 
was  sustained,  were  supplied  by  the  de- 
iendant.  The  paper  writing  signed  by  the 
defendant,  and  which  purported  to  be  an 
admisHion  by  defendant  that  Bruce  was  a 
full  partner  with  blm  lu  his  mining  opera- 
tions, and  which  writing  was  introduced 
by  plaintiff  In  both  cases, and  stricken  out 
by  the  cfturt  upon  the  ground  that  it  was 
inadmissible  under  the  pleadings,  the  tes- 
tim«my  of  the  defendant  explains,  and  is 
-corroborated  by  an  examination  of  the 
paper  itself.  We  have  examined  with  a 
great  deal  of  care  the  cases  cited  by  the 
appellant's  counsel  in  their  brief,  and  we 
are  unable  to  see  the  appllcnbiUty  of  any 
one  ot  them  to  the  cases  under  conxidi^ra- 
tion  here.  In  Falrchlld  v.  Falrchlld,  64  N. 
Y.  471,  the  plaintiffs  and  deiendants  were 
acknowledged  partners.  One  of  the  part- 
ners purchased  real  property  with  part- 
nership funds,  and,  as  the  court  ftads, 
with  the  Intention  and  understanding,  by 
all  tbemembers  of  the  firm,  that  said  prop- 
erty so  purchased  belonged  to  the  firm  as- 
sets, and  all  payments,  expenses,  etc., 
were  kept  upon  the  firm  books, — a  palpa- 
ble difference,  we  apprehend,  between  that 
case  nw2  the  cases  at  liar,  in  which  it  is 
neither  alleged  nor  proved  that  any  of  the 
property  In  question  was  purchased  or 


procured  with  the  funds  of  the  partner- 
ship. The  case  ot  Trapbagen  v.  Burt,  67 
N.  Y.  30,  wa<i  another  case  where  the  land 
WHS  both  purchased  and  improved  by  the 
Joint  funds  ot  plaintlH  and  defendant, 
who  were  acknowledged  partners.  The 
question  of  partnership  did  not  arise 
either  in  this  case  or  the  case  in  64  N.  V. 
The  question  in  both  of  those  cases  was 
whether  eertain  realty  purchased  in  the 
name  ot  one  partner,  with  funds  of  the  co- 
partnership, should  be  considered  partner- 
ship property.  Miller  v.  Ball,  64  N.  Y.  286, 
deals  solely  with  the  question  of  part  pep. 
formanee.  Says  the  court  in  Fairchlld  v, 
Falrchlld,  supra:  'Proof  ot  partnership, 
for  the  purpose  ot  buying  and  selling  land, 
presents  a  different  question  from  that 
which  arises  when  an  existing  partner- 
ship purchases  land  for  its  use  or  benetit:" 
and  the  same  distinction  is  recognised  by 
Judge  8TORY  in  Rmlth  v.Burnham,  3  Sum. 
485.  In  the  case  of  Welland  v.  Hnber,  8  Nev. 
303,  the  partnership  was  not  contested. 
Settembre  v.  Putnam,  80  Cal.  490:  The 
owners  ot  a  mine  agreed  with  another 
party,  if  be  would  devote  his  labor  and 
skill  In  exploring  and  developing  the  mine, 
they  would  furnish  blm  with  tools  aud 
provisions,  and  give  him  a  share  in  the 
mine,  if  it  proved  valuable,  and  the  ac- 
tion was  brought  to  enforce  this  controct. 
In  Knott  V.  Burke  the  plaintlR  seeks  to 
recover  from  the  defendant  certain  inter- 
est in  mining  property  alleged  to  have 
been  conveyed  to  htm  by  Cbarles  E.  Bruce 
in  bis  life-time.  iSald  deed  purports  to 
have  been  executed  by  Charles  B.  Bruce, 
and  John  M.  Burke  by  Charles  F.  Bruce, 
bis  attorney  in  fact,  dated  May  5.  ISiiO, 
and  recorded  on  May  23, 18tt0,  the  same 
day  the  suit  was  commenced.  The  power 
of  attorney  from  Burke  to  Bruce  bears 
date  November  27, 1886,  and  contains  the 
usual  power  of  revocation.  It  was  re- 
corded December  7, 1886.  This  power  of 
attorney  was  revoked  by  an  instrument 
in  writing,  duly  executed  and  acknowl- 
edged by  John  M.  Burke  on  the  20tli  day 
of  April,  1888,  and  recorded  in  proper  office 
on  April  28, 1888.  It  is  claimed  by  counsel 
for  the  appellant  that  this  power  ot  attor- 
ney was  Irrevocable,  being  coupled  with 
an  interest,  to-wlt,  the  interest  of  Bruce, 
as  the  partner  ot  Burke,  in  tlie  propert.v 
purporting  to  be  conveyed.  The  plaintiff 
failing  to  estublish  the  partnership,  of 
course  this  contention  falls.  We  hare 
been  unable  to  find  any  authority  or 
precedent  which  would  Justify  the  flndino; 
ota  partnership  upon  the  evidence  In  this 
case.  Conceding  all  that  is  claimed  under 
the  authorities  which  follow  Dnie  v.  H»ni. 
ilton,  5  Hare,  381,  we  would  still  be  with- 
out support  in  such  a  conchisiim.  The 
defendant  admits  the  copartnership  in 
merchandising,  and  the  instrument  exe- 
cuted by  him,  and  introduced  by  plaintiff, 
made  a  distinction  between  the  merchan- 
dise business  and  the  mining  operations. 
The  testimony  of  Judge  Mayhew,  while 
given  with  characteristic  frankness  ami 
candor,  utterly  falls  to  sustain  the  allega- 
tions ot  the  complaint,  and  the  same 
may  bo  said  of  the  testimony  of  Judge 
<1aggett  and  of  the  other  witnesses  on 
the  part  of  the  plaintiff.    It  is  made  up 
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entirely  of  the  recollectioii,  by  wltneBses, 
of  expreRsiona  ot  defendant  made  In  desul- 
tory talks  and  conversations  which  took 
place  several  yetira  ago;  as  Instance,  in 
the  case  of  the  witness  Rutherford,  (he 
was  a  sort  of  general  clerk  about  the  store 
of  John  M.  Burke  &.  Co.,)  referring  to  cnn- 
versations  betv?een  Brace  and  the  defend- 
ant, he  says:  "I  have  heard  them  talking 
there,  sir,  and  my  business  wan  working 
around  the  store,  and  I  stayed  there,  and 
couldn't  pay  attention  to  everything  that 
was  said.  Sometimes  I  wasn't  busy,  and 
would  hear  some  of  the  conversations  ex- 
pressed  between  tiiem ;  bat  all  the  facts  I 
don't  know."  Further  on,  this  witness 
testifies,  in  answer  to  a  question  to  that 
intent:  "My  hearing  has  always  been 
affected,  more  or  less,  ever  since  I  was 
twenty  odd  years  of  age. "  *  Whenever  I 
catch  cold  it's  worse  than  at  other  times." 
And  against  this  sort  of  testimony  we 
have  the  clear,  Incld  statements  of  the  de- 
fendant, Burke,  as  to  all  the  transactions 
and  dealings  between  hlmselt  and  Bruce; 
which,  while  they  would  appear  extreme- 
ly erratic  and  heterodox  to  the  conserva- 
tive "gold-bug"  of  the  land  of  the  rising 
sun, are,  nevertheless,  most  familiar  to  the 
"bare-footed  silver  baron"  of  the  Pacific 
slope.  It  is  clearly  shown  by  the  evidence 
that  Burke  furniBbed  all  the  capital  used 
In  the  mercantile  business,  as  well  as  in 
the  mining  operations;  that  Bruce  was 
brought  to  the  country  by  Burke  to  look 
after  the  store,  and  bad  a  half  Interest 
therein  for  his  services.  This  is  what  the 
evidence  clearly  establishes,  and  upon 
this  evidence  we  think  the  conclusion  of 
The  district  court  was  clearly  correct,  al- 
though we  are  not  fully  in  accord  with 
the  reasons  he  gives,  or  the  grounds  upon 
which  he  bases  his  decision.  The  Judg- 
ment of  the  district  court  in  the  cases  of 
Mayhew,  Adm'r,  etc.,  v.  Burke  and  Knott 
V.  Burke  are  affirmed,  with  costs  to  the 
respondent. 

Sullivan,  C.  J.,  and  Morgan,  J.,  concur. 


(3  Idaho  [Hash.]  343) 

Mahont  y.  Marshal  et  al. 
(Supreme  Court  of  Idaho.    Feb.  88,  1893.) 

DMHIBSAL  of  APFEAL— FAILtrtIB  TO  FiLI  TsAir- 
8CRIFT. 

Time  for  Slirsg  transcript  expired  Novem- 
ber 10,  1891.  On  January  16,  1892,  respondents 
moved  to  dismiss  appeal,  no  transcript  having 
been  filed,  no  sunicient  cause  being  shown  to  ex- 
cuse laches  of  appellant.  Motion  allowed. 
(.SvUabus  by  the  Court.) 

Appeal  from  district  coart.  Cassia  conn- 
cy:  C.  O.  Stockblaukr,  Jndge. 

Action  by  B.  F.  Mahony  against  O.  8. 
Marshal  and  others.  From  ajndgment  for 
plaintiff,  defendanta  appeal.  Appeal  dis- 
missed. 

Hawley  <ft  Reevea,  for  appellants.  J. 
Brumbaek  and Cb&a.Cobb,tor  respondent. 

Huston,  J.  The  motion  to  dismiss  the 
appeal  in  this  ease  ts  based  npon  the  pro- 
visions of  paragraph  7  of  rule  4  ot  the 
rules  of  this  court,  and  the  non-compliance 
by  appellant  therewith.  Appellant  meets 
this  motion  with  an .  application  to  the 
iOMtt  to  extend  the  time  for  filing   tran* 


script,  thas,  as  It  were,  admitting  thecase 
made  by  respondents,  and  seeking  to 
avoid  the  consequences  by  appealing  to 
the  provisions  of  paragraph  9  of  rule  4. 
Judgment  was  rendered  February  28, 1891. 
Notice  of  appeal  was  served  and  filed 
March  9, 1891,  andertaking  on  appeal  filed 
March  13, 1891,  statement  on  appeal  set- 
tled and  allowed  by  the  Judge  of  district 
conrt  September  15, 1891,  and  filed  with 
the  clerk  on  September  19,  1891.  Under 
the  rules  of  this  court  the  time  for  filing 
transcript  on  ^peal  herein  expired  on  No- 
vember 19, 1891.  On  January  16. 1S92.  re- 
spondents moved  this  court  for  leave  to 
place  the  case  upon  the  calendar,  and 
then  moved  to  dismiss  the  appeal  on  the 
ground  that  no  transcript  has  ever  been 
filed.  Affidavits  are  presented  by  appel- 
lant in  support  of  his  request  for  further 
time  within  which  to  file  transcript,  and 
in  excuse  for  nis  aelay  and  apparent 
laches.  These  are  met  by  couuter-afflda- 
vlts  on  the  part  of  the  respondents,  spe- 
cifically and  unequivocally  denying  the 
statements  made  in  the  affidavits  on  the 
part  of  the  appellant.  It  is  impossiblf 
for  this  court  to  say  which  are  true  and 
which  are  false.  One  fact,  however,  ii 
undeiiled,— that  the  attorney  for  the  re- 
spondents, as  soon  as  the  statement  on  ap 
peal  was  filed  In  the  clerk's  otiice,  immedi- 
ately sent  written  notice  of  the  fact  to  the 
attorneys  of  appellant.  The  laches  of  tht 
appellant  In  this  case  are  too  palpable  to 
be  overlooked.  The  rales  of  the  court, 
while  subject  to  modification  when  the 
promotion  of  justice  demand  it,  must  not 
be  considered  as  mere  scarecrows  of  th« 
law.  The  proposition  of  counsel  that  th« 
rules  of  the  court  are  in  contravention  of, 
or  any  way  inconsistent  with,  the  stat- 
utes, is  simply  idle.  The  motion  to  dis- 
miss the  appeal  is  allowed,  with  costs. 

SuLLiYAN,  C.  J.,  and  Morgan,  J.,  concur. 

<3  Idaho  [Haab.]  347) 

Bramwrll  v.  Ouhbbn,  Assessor, 

(Supreme  Court  of  Idaho.    Feb.  84, 1898.) 

Taxation    bt     Bchool-Distriot  —  Sthiot     Com- 

FLIAMCB  WITH  StaTUTB— IKJ0NCTIOS— KSMOVUfO 
ClX>in>  FKOH  TiTLB. 

1.  Where  the  statute  provides  for  the  levy- 
ing of  a  speoial  tax  by  a  school-district,  and  pre- 
scribes the  manner  in  which  such  levy  must  be 
made,  a  literal  oomplianoe  with  the  requirements 
of  the  statute  is  neoessary  to  the  validity  of  the 
tax. 

2.  In]unctlon  will  lie  to  restrain  the  collec- 
tion of  an  illegal  tax,  where  it  oreatei  •  clooA 
upon  title  to  real  estate. 

(SyUabus  b\i  the  Court) 

Appeal  from  district  conrt,  Bingham 
county;  H.  W.  Smith,  Judge  pro  teni. 

Action  by  F.  S.  Bramwell  against  John 
J.  Gnheen,  assessor  and  tax  collector  of 
Bingham  county,  to  restrain  him  from 
collecting  a  certain  tax.  Judgment  for 
defendant.    Plaintiff  appeals.   Keversed. 

Ha  wley  A  Reeves,  for  appellant.  &  CI 
WlDters,  for  respondent. 

HnsTON,  J.  This  action  was  brought 
by  the  plaintiff  to  enjoin  the  defendant, 
who  is  the  assessor  and  tax  collector  of 
Bingham  county,  from  collecting  a  scnool 
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tax  asBessed  on  certain  real  estate  of 
plaiiitltr  by  the  board  of  trustees  of 
school-diet  let  No.  15  of  said  county. 

The  ownership  and  desi:ription  of  the 
real  estate  is  set  forth  In  the  complaint, 
as  are,  also,  the  facts  constituting  the 
claimed  illegality  of  the  levy  and  assess- 
ment; and  the  complaint  further  allcKes 
that  such  tax  constitutes  a  cloud  upon  the 
title  to  said  real  estate  of  plRlntiH,  etc. 
A  general  demurrer  was  flled  to  the  com- 
plaint, which,  after  arguujent,  was  over- 
i-ulcd  by  the  court;  the  court  holding 
that  the  complaint  stated  facts  sufficient 
to  warrant  the  relief  prayed  for.  This  rul- 
ing was  correct,  we  think. 

From  this  point  the  case  seems  to  have 
been  heard  and  determined  by  "H.  W. 
{Smith,  pro  tew.  Judge,''  as  he  is  styled. 
The  case  was  beard  before  said  pro  tern. 
tudge  without  a  jury.  After  hearing  the 
«>roufs  and  the  argument  of  counsel,  the 
<taid  judge  pro  tent,  rendered  bis  findings 
of  fact,  wherein  nearly,  it  not  ull,  the  facts 
are  fcund  as  set  forth  In  the  complaint. 
The  court  then  finds  as  conclusion  of  law 
'that  plaintiff  Is  not  entitled  to  the  relief 
orayed  for,  or  to  any  relief,  in  this  action ; 
that  defendant  Is  entitled  to  judgment 
<or  his  costs, " — and  Judgment  was  there- 
■ipon  rendered  for  the  defendant  and 
qgainst  plaintllTfor  costs,  and  from  this 
ludguient  appeal  is  tsken.  His  honor,  the 
jud^e  pro  tern.,  also  files  an  opinion, 
which  appears  in  the  record,  and  from 
which  we  learn  thegroundsupon  which  he 
based  his  conclusions  of  law  and  judg- 
ment; and  It  seems  he  reverses  the  decis- 
ion made  by  the  district  court  upon  the 
demnrrer.  In  holding  that  an  injunction 
will  not  He  to  restrain  the  collection  of  an 
illegal  tax,  where  it  is  alleged  that  such 
tax  creates  a  cloud  upon  title.  This  ques- 
tion has  been  so  long  settled  that  it  does 
not  require  the  citation  of  authorities  to 
show  the  error  of  the  conclusion  to  which 
the  learned  judge  pro  tew.  arrived.  1 
High,  InJ.  S  S24,  and  cases  cited  in  note. 
"Where,  by  statute,  a  tax-deed  is  made 
prima  facte  evidence  of  regularity  [as  in 
this  state]  of  all  proceedings  incident  to 
the  assessment  and  sale,  if  the  tax  has 
been  Imposed  contrary  to  law,  such  a 
clond  upon  the  title  will  result  as  to  war- 
rant the  interference  of  equity."  1  High, 
In].  §  525,  and  cases  cited  In  note  3.  As  to 
tbe  illegality  of  the  tax,  the  findings  of 
Tact  of  the  judge  pro  tern,  are  quite  full, 
and  serve  to  present  us  with  all  the  facts 
essential  to  be  considered  In  passing  upon 
tbe  question  of  the  legality  of  the  tax,  tlie 
collection  of  which  is  sought  to  be  en- 
joined. 

Subdivision  7  of  section  6*57  of  the  Revised 
Statutes  of  Idaho  provide  as  follows: 
"They  [the  trustees]  may,  by  giving  ten 
days'  notice  in  writing,  posted  In  three 
conspiouous  places  in  their  district,  call, 
at  any  time  prior  to  the  second  Monday 
of  September,  an  election  of  tbe  legal  vot- 
ers of  their  district,  for  the  purpose  of  de- 
ciding whether  or  not  a  special  tax,  speci- 
fying the  rate  proposed  to  t>e  collected, 
which  fflUHt  not  exceed  ten  mills  on  the 
dollar  of  the  taxable  property,  be  levied 
on  said  district  for  the  building  or  repair- 
ing of  school-faousea  or  for  the  support  of 


public  schools  in  the  district;  and  they 
may  appoint  two  judges  and  a  clerk  of 
said  election.  The  voting  at  each  election 
must  be  by  ballot,  on  which  ballot  must 
be  written  or  printed  "Tax,  yes,"  or 
"Tax,  no;"  and  none  but  actual  freehold- 
ers or  heads  of  families  of  said  district  are 
entitled  to  vote  at  such  election,"  etc. 
The  notice  of  tbe  meeting,  as  the  same  ap- 
pears in  the  record,  is  as  follows:  "No- 
tice. There  will  be  a  school-meeting  held 
In  the  district  school-house  In  the  15tb  dis- 
trict on  May  17th,  1K90,  at  12  o'clock 
sharp,  to  take  Into  consideration  tbe  vot- 
ing of  a  tax  of  ten  mills.  W.  H.  Dvk, 
Clerk  of  the  Board  of  Trustees.  N.  W. 
McMillan."  The  court  then  finds  that  "on 
the  17th  day  of  May,  at  about  15  minutes 
before  12  o'clock,  about  twenty-five  per- 
sons assembled  at  the  school-house  In  dis- 
trict No.  fifteen,  pursuant  to  this  notice  of 
tbe  trustees.  W.  H.  Dye  was  present,  and 
considerable  discussion  occurred,  bnt  the 
meeting  was  not  called  to  order,  nor  were 
any  officers  of  any  election  appointed; 
and  at  about  half-past  twelve  all  of  the 
persons  then  present  left  tbe  room.  Imme- 
diately afterwards,  about  eight  persons 
came  into  room  with  N.  W.  McMlllaa, 
who  called  the  meeting  to  order,  appoint- 
ed officers  of  election,  who  were  duly 
sworn;  and  the  polls  opened  at  about  15 
minutes  to  one  o'clock.  The  parties  pres- 
ent proceeded  to  vote  by  ballot  upon  the 
qnestion  of  levying  a  tax  for  building  a 
school-honse,  all  present  voting  in  favor 
of  said  tax.  A  certificate  In  tbe  following 
form  was  duly  transmitted  to  tbe  auditor 
and  recorder  of  Bingham  county,  and  also 
to  the  assessor  and  collector  of  said  coun- 
ty: 'Kaintuck,  Bingham  county,  Idaho, 
May  17th,  18SM).  School-meeting  of  dis- 
trict No.  15  met  pursuant  to  call  of  trus- 
tees, given  as  per  notice  posted,  to  take 
into  consideration  the  voting  of  a  tax  tor 
the  purpose  of  building  a  school-house. 
Meeting  called  to  order  by  Neil  W.  McMil- 
lan, chairman  of  the  board,  who,  after 
stating  the  object  of  the  meeting,  appoint- 
ed Andrew  McMillan  and  Miles  B.  Gaboon 
judges  of  said  election ;  J.  C.  Brandon, 
clerk.  The  amount  of  the  tax  next  being 
taken  under  advisemunt,  it  was  moved 
and  carried  that  the  rate  of  tax  be  ten 
mills  on  the  dollar,  and  that  said  tax  be 
assessed  and  collected  from  each  propert.v 
holder  in  school-district  No.  15,  Bingham 
county,  Idaho,  for  the  year  1890.  The 
vote  then  being  taken,  the  judges  reported 
as  follows,  to-wlt:  Tax,  yes — eight;  tax, 
no — none.  We  hereby  certify  that  the 
above  Is  a  true  and  correct  copy  of  the 
minutes  and  proceedings  of  the  meeting 
called  tor  the  purpose  of  voting  a  tax  for 
the  building  of  a  school-house  In  district 
No.  15,  Bingham  county,  Idaho.  W.  H. 
Dyk,  N.  W.  McMillan,  Trustees.'  The 
persons  voting  at  the  election  were  all  le- 
gal votera  in  said  school-district,  and 
householders  or  heads  of  families  therein." 
Other  findings  of  fact  were  made;  but,  as 
they  are  not  essential  in  the  consideration 
uf  the  case,  we  omit  them. 

Where  the  statute  provides  for  the  levy- 
ing of  a  special  tax,  all  tbe  requirements 
of  tbe  statute  in  regard  to  the  making  of 
such  levy  must  be  strictly  followed.    Bur- 
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roughs,  Tax*D,  p.  896,  and  cases  cited; 
Cooley,  Tax'n,  p.  384  et  seq.  The  in»tlce 
was  not  for  an  ele<;tioii,  but  for  a  nieetlnff 
"  to  take  Intu  consideration  the  TOtinK  of 
a  tax  of  ten  mills. "  Nothing  is  said  In  the 
notice  as  to  tlje  purpuse  for  wliich  the 
tax  is  to  be  raised,  nor  is  there  anything 
said  in  the  notice  about  an  election. 
Twenty-8ve  persons  met  at  the  place  and 
at  the  time  Indicated,  and  informally 
tallced  and  discussed  the  subject;  and  this 
seems  to  bavebeen  all  that  was  contem- 
plated by  the  notice  "  to  talce  Into  consid- 
eration the  voting  of  a  tax  of  ten  mills." 
Having,  as  they  doubtless  thought,  suffi- 
ciently considered  the  matter,  they  dis- 
persed. Thereafter  eight  other  persons 
convened  at  the  same  place,  organized  a 
meeting,  appointed  officers  of  election,  and 
proceeded  to  bold  what  Is  claimed  to  have 
been  an  election.  Tbe  court  finds  that  a 
vote  was  taken  by  ballot,  but  this  finding 
Is  not  sustained  by  the  record  of  the  meet- 
ing. The  certificate  of  the  trustees  states 
"that  it  was  moved  and  carried  that  the 
vote  of  tax  be  ten  mills  on  the  dollar;" 
and,  further  on,  "the  vote  then  being 
taken,  the  Judges  reported  as  follows,  to- 
wlt:  Tax.  yes — eight;  tax,  no — none." 
It  does  not  appear  that  any  vote  by  bal- 
lot  was  taken.  While.  In  considering  the 
acts  of  boards  and  meetings  of  this  char- 
acter, considerable  latitude  should  be 
given.  In  this  case  there  was  such  a  com- 
plete abnegation  of  the  plain  provisions 
of  tbe  statute  as  to  make  It  imperative 
upon  tbe  court  to  hold  the  proceedings  to 
levy  the  tax  in  question  Invalid,  and  tbe 
tax  levied  thereunder  void. 

We  desire  here  to  call  the  attention  of 
the  Judges  of  the  district  courts  and  the 
members  of  the  legal  profession  to  the 
fact  that  section  12  of  article  5  of  our  con- 
stitution does  not  autliorize  the  appoint- 
ment of  a  non-resident  of  tbe  state  as 
Judge  pro  tent. 

The  judgment  of  tbe  district  court  is  re- 
versed, and  the  cause  remanded,  witli  In- 
structions to  enter  Judgment  in  accord- 
ance with  opinion.    Costs  to  appellant. 

Sullivan,  C.  J.,  and  Moboan,  J.,  concur. 


Fahet  et  Hi.  ▼.  Belohek. 

(Supreme  Court  of  Idaho.    Feb.  86,  1892. ) 
Dismissal  op  Appbal— Rkisstatembni— Bu?fi- 
ciB.scr  OP  Affidavit. 
Appeal     perfected     September   i4,    1S91. 
Transcript  not  filed  within  60  days  after  appeal 
was  periected,  as  required  by  paragraph  7,  rule  4, 
of  this  oourt.     Motion  was  made   by  respondent, 
onder  rule  2  of  this  court,  to  dismiss  the  appeal. 
Appeal  dismissed  January  12,  189'^.     Under  rule 
8.    appellants,  on   January   25,  1892,  move  to  re- 
store cause  on  affidavit,  showing    that  transcript 
was  placed  in  hands  of  attorneys   for   appellants 
in  October,  1891.     On  account  of  pressure  of  bus- 
iness and  inadyertence^  they  failed  to  tile  tbe  same 
in  time.    Held  showing  not  sufficient;  motion 
denied. 
{Syllabiu  by  the  Court.) 

Appeal  from  district  court,  Lemhi  coun- 
ty;  D.  W.  !JTANORoi>,  Judge. 

Action  by  Jeremiah  Fahey  and  others 
against  Byron  Belcher.  From  a  judgment 
lor  defendant,  plaintitts  appeal.    Appeal 


dismissed.     Motion  to   reinstate  the  ap- 
peal denied. 

Hawhs  &  Reevfn,  for  appellants.  B.  P. 
Quarles,  for  respondent. 

Soli  IVAN,  C.  J.  This  appeal  was  dis- 
missed upon  the  application  of  the  respond- 
ent, under  rule  4  of  this  court,  January  12, 
1K92.  Said  rule  declares  that  a  cause  so 
disralssed  may  be  restored  during  thesome 
term,  upon  good  cause  shown,  on  notice 
to  the  opposite  party.  The  appellants 
made  their  motion  to  replace  this  cause 
on  tbe  calendar.  As  the  transcript  does 
not  contain  the  notice  of  appeal,  we  are 
not  Informed  whetlier  this  Is  an  appeal 
from  the  Judgnient  only  or  not;  however, 
the  certificate  of  the  clerk  shows  that  no 
bill  of  exceptions  or  statement  has  been 
settled.  This  fact,  together  with  the 
transcript  presented,  would  indicate  that 
the  appeal  Is  from  the  Judgment,  and  to  be 
beard  on  the  Judsment  roll.  The  Judg- 
ment was  rendered  by  the  court  below  on 
the  29th  day  of  May,  1891,  and  this  ap- 
peal perfected  on  the  14th  day  of  ^jeptem- 
ber,  18U1.  The  afildavit  shows  that  the 
transcript  was  prepared  and  placed  In  ths 
hands  of  appellants' attorneys  In  October, 
1891 ;  and  that,  through  inadvertence  and 
pressure  of  business,  they  neglected  to  tile 
tbe  same  In  this  court.  The  transcript 
was  In  the  hands  of  the  attorneys  some 
three  months  before  the  opening  of  this 
term,  and  no  effort  was  made  to  have  tbe 
same  filed  until  long  after  tbe  opening  ot 
this  term.  We  are  of  the  opinion  that  no 
good  cause  has  been  shown  for  replacing 
this  cause  on  tbe  calendar.  The  motion 
Is  denied. 

Huston  and  Mougan,  JJ.,  concur. 


People  ex  j«7.  O'Neill,  District  Attornc 

V.  Bancroft  et  ah 

(Supreme  Court  of  Idaho.    Feb.  29, 1892.) 

Mdnicipal  Corporations  —  Power  of  Trustees 

TO  Dissolve— PowBE  op  Codntt  Board  to  K»- 

12(CORPOHATB. 

1.  There  is  no  method  provided,  under  our 
statute,  whereby  the  trustees  of  a  town  can  dis- 
solve tbe  corporation  or  effect  adislncorporation, 
and  it  is  not  within  the  power  of  suoh  trustees 
to  abandon  such  incorporation,  and  procure  a  re- 
incorporation. 

2.  The  board  of  county  commissioners  cannot 
reincorporate  a  town  having  already  a  valid  cor- 
porate existence. 

8.  All  acts  done  by  a  board  of  trustees  of 
a  lawfully  incorporated  town,  in  an  attempt  to 
abandon  or  disincorporate  such  municipality,  and 
set  up  a  new  government,  are  without  authority 
of  law,  and  void. 
(Syllabus  by  tlie  Court.) 

Appeal  from  district  court,  Kootenai 
county;  J.  Hom.eman,  Judge. 

Action  by  Charles  W.  O'Neill,  district 
attorney  of  the  first  Judicial  district, 
against  H.  L.  Bancroft  and  others  and 
the  town  of  Coeur  d'Alene,  to  oust  the 
individual  defendants  from  certain  offices, 
and  to  set  aside  a  pretended  new  incor- 
poration of  the  town,  and  to  enjoin  fur^ 
ther  proceedings.  Judgment  tor  defend- 
ants.   Plaintiff  appeals.    Reversed. 

£.  E.  McFarlaad  and  Albert  Uagan,  (or 
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appellant.     Fred  L.  Burgan  and  Keat  & 
Pogg,  for  respondents. 

Morgan,  J.  This  Is  an  action  brooKht 
by  Charles  W.  O'NeJll,  district  attornpy 
for  the  first  Jndlcial  district,  against  H. 
I...  Bancroft,  K.  R.  Smith,  A.  H.  Butler, 
John  Corry,  .lames  H.  Harte,  Fred  L.  Ber- 
tian,  G.  P.  Mltns,  A.  B.  Noble,  and  rhe 
town  of  Coeur  d'Alene.  The  complaint 
alleges  that  on  the  6th  day  of  A]irll,  and 
a  lonK  time  prior  thereto,  there  existed  a 
municipal  corporation  known  as  the" In- 
habitants of  the  Town  of  Ooenr  d'Alene." 
That  said  town  was  incorporated  under 
the  laws  of  the  territory  ot  Idaho,  and  as 
such  had  Its  town  trustees  and  other  otH- 
cers  duly  elected  and  qualified,  and  acting 
as  sucb.  That  on  the  6th  day  of  April, 
1K91,  an  election  was  held  in  said  town  for 
five  trustees.  At  such  election  H.  L.  Ban- 
croft. J.  H.  Harte,  R.  R.  Smith,  A.  H. 
Butler,  and  John  Curry  were  duly  elected 
as  such  trostt^es.  That  tliey  were  duly 
Bwnrn,  and  qoallflcd  as  such  trustees,  and 
accepted  the  trust  thus  placed  in  their 
bands,  and  entered  upon  tht'lr  duties  as 
such  trustees.  That  said  trustees  held  a 
regular  meetinK  of  their  board  on  the 
27th  day  ot  April,  1K91.  That  at  said 
meeting  said  trustees  of  said  town  direct- 
ed the  committee  ol  street  surveyir.ja:  to 
employ  a  competent  surveyor  to  fix  the 
boundaries  of  the  town  preparatDry  to 
reincorporation, and  thereupon  adjourned. 
That  on  the  18th  day  oJ  May  following, 
at  an  adjourned  meeting,  the  plat  and 
fleld-notes  of  A.  D.  Robinson,  surveyor, 
were  laid  before  the  board  of  trustees  as 
the  report  ol  the  committee  having  been 
charged  with  theresurvey,  and  raorestrict- 
ly  defining  the  metes  and  bounds  of  the 
town  of  Coeur  d'Alene.  The  report  was 
accepted,  and  the  committee  continued. 
By  order  of  the  board,  Mr.  Burgan  was 
instructed  to  formulate  a  petition  to  the 
county  commissioners  of  Kootenai  coun- 
ty, petitioning  thera  to  Incorporate  the 
town  of  Coeur  d'Alene  In  accordance  with 
the  survey  and  plat  ot  said  Robinson, 
survey  and  plat  accompanying  the  peti- 
tion. That  said  proceedings  were  void, 
and  beyond  the  jurisdiction  and  power 
of  said  board  and  (he  members  thereof, 
and  a  violation  ot  their  trust,  and  un- 
lawtnl,  and  submits  the  same  to  this 
court  for  review.  That  said  board  of 
trustees,  and  the  said  defendants  above 
named,  and  divers  other  persons  in  the 
town  of  Coeur  d'Alene,  filed  a  petition, 
which  was  headed  by  the  defendants 
above  named,  in  which  they,  the  said  pe- 
titioners, petition  the  board  of  county 
commiaeiuners  of  said  county  to  declare 
that  henceforth  the  inhabitants,  within 
the  boundaries  described  and  hereinafter 
mentioned,  be  a  body  politic  and  corpo- 
rate, under  the  name  and  style  of  the 
"Inhabitants  of  the  Town  of  Coeur 
d'Alene,  "and  by  that  name  they  and  their 
successors  shall  be  kno«rn  In  law,  have 
perpetual  succession  to  sue  and  be  sued, 
implead  and  be  Impleaded,  etc..  In  all 
courts  ot  law  and  equity;  with  the  fur- 
ther request  that  said  town  might  be  em- 
powered to  buy  and  sell  and  own  real  es- 
tate for  the  benefit  of  the  town,  have  a 
v.29p.no.3— 8 


coirunoii  seal,  etc.  That  at  the  meeting 
of  the  county  commissionerB  held  on  the 
2Sth  day  ot  May,  1891,  the  board  of  county 
commissioners  of  said  Kootenai  county 
declared  said  town  to  be  Incorporated  as 
per  petition  on  file  under  the  name  and 
style  ot  the  "Town  of  Coeur  d'Alene," 
Kootenai  county,  Idaho,  with  boundaries 
as  follows,  (here  follows  description  in 
full  of  all  lands  In  said  town,)  and  ap- 
pointed the  said  H.  L.  Bancroft,  R.  R. 
Smith,  A.  H.  Butler,  John  Curry,  and 
James  H.  Harte  trustees  of  the  new  town. 
That  said  persons  bo  appointed  trustees 
were  the  same  persons  that  have  hereto- 
fore been  elected  trustees  ot  the  old  town 
or  municipality  known  as  the  "Inhabit- 
ants of  the  Town  ot  Coeur  d'Alene." 
That  thereupon  the  said  trustees,  to-wit, 
H.  L.  Bancroft,  R.  R.  Smith,  A.  H.  Butler. 
John  Curry,  and  James  H.  Harte  accept- 
ed said  appointment,  and  entered  tit>on 
the  discharge  ot  their  duties,  as  trustees 
ot  the  newly  incorporated  town  men- 
tioned in  said  order,  and  now  claim  to  be 
exorcising  the  functions,  powers,  and  du- 
ties ot  offlcers  and  trustees  of  said  town 
so  Incorporated.  That  the  said  territory 
so  described  and  incorporated  contains 
other  and  distinct  territory  and  taxable 
property  and  Inhabitants  than  were  In- 
cluded in  the  original  corporation  of  the 
said  town  of  Coenr  d'Alene.  The  com- 
plainant further  alleges  that  all  of  the 
said  acts  and  proceedings  are  void,  and  in 
violation  ot  the  trusts  reposed  in  the 
board  of  trustees  of  said  town  of  Coour 
d'Alene.  That  said  trustees  are  false  to 
their  trusts,  and  have  attempted  to  rein- 
corporate said  town,  and  have  aban- 
doned the  former  Incorporation,  asshown 
by  said  proceedings,— all  ot  which  com- 
plainant alleges  Is  illegal  and  void.  The 
complaint  further  alleges  that,  in  pursu- 
ance of  the  acceptance  ot  the  appoint- 
ment, the  said  trustees  have  held  meetings 
ot  their  alleged  board,  and  among  other 
things  passed  motions  and  resolutions. 
Here  follows  a  statement  in  h/iet:  verba  of 
the  motions  and  resolutions  adopted  by 
the  said  board  on  the  4th  day  ot  June, 
1.S91,  on  the  6th  day  ot  June,  1891,  and  on 
the  9th  day  ot  June,  ]8!>I,  being  three  sev- 
eral meetings  ot  the  board.  That  the 
said  defendants,  trustees  as  aforesaid,  are 
proceeding  to  allow,  audit,  assume,  and 
pay  the  debts  and  liabilities,  warrants 
and  evidences  ot  Indebtedness,  ot  said  for- 
mer town  of  Coeur  d'Alene,  known  as  the 
"Old  Inc«)rporatlon  of  the  Inhabitants 
of  the  Town  of  Coeur  d'Alene,"  and  have 
been  and  are  ignoring  its  ordinances,  to- 
wit,  the  ordinances  of  the  said  old  incor- 
poration, and  in  divers  ways  are  proceed- 
ing illegally,  and  contrary  to  the  rights 
and  privileges  of  the  citizens  of  said 
town;  that  they  have  been  unfaithful  to 
their  trust,  in  this:  That  they  are  seek- 
ing  to  levy  taxes  and  carry  on  the  town 
or  municipal  corporation  in  the  name  ot 
the  "Town  ot  Coeur  d'Alene,"  by  ignoring 
the  old  incorporation,  and  the  territory 
so  incorporated,  and  assume  to  incorpo- 
rate new  and  other  territory,  levy  taxes, 
impose  flues,  appoint  salaried  officers,  fix 
their  compensation,  and  have  in  all  things 
unfaithfully  exercised,  and  are  unfaithful- 
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lyoxercising,  thedutieapertainingto  tlieof- 
fice  ol  truHtee  of  the  townofCoeurd'Alene. 
And,  furthermore,  that  the  said  board  of 
trustceshave  noauthorlty  whatever  given 
them  by  law,  or  delegated  to  them  in  any 
inanner,  to  make  any  appoiatmenta  of 
officers,  or  to  transact  any  buHlncsH  un- 
der the  alleged  new  incorporation.  That 
the  aaid  trusteea,  pretending  to  act  as 
officers  of  said  town,  have  appointed  one 
Burgan  corpuration  counsel,  and  appoint- 
ed J.  Mims  treasurer,  all  of  wliicb  is  illegal 
and  contrary  to  law.  Complainant  fur- 
ther alleges  that  he  is  Informed  and  be- 
lieves, and  so  charges,  that  the  said  pre- 
tended trustees  and  officers  have  usurped 
and  unfaithfully  intruded  themselves  into 
said  pretended  offices,  and  unfaithfully 
hold  said  offices,  and  exercise  the  func- 
tions and  duties  thereof.  That  the  said 
d<>fendaut8,  nor  eithei"  of  them,  have  no 
right,  title,  or  legal  claim  to  any  of  the 
said  respective  offices.  That,  as  a  conse- 
quence, the  rights  and  constitutional  priv- 
ileges of  the  citizens  of  said  incorporated 
town  of  Coeur  d'Alene  have  become  and 
are  neglected  and  impaired,  and  being  dal- 
ly ignored,  by  such  unfaithful  usurpation 
and  unfaithful  claim  to  hold  office.  Com- 
plainant further  alleges  that  such  claim 
to  hold  said  offices,  and  each  of  such 
claims,  is  without  right  or  title  in  law 
ur  otherwise;  alleges  that  be  is  district 
attorney  of  tlie  first  Judicial  district  of 
the  state  of  Idaho;  that  he  brings  this  in- 
formation for  the  benefit  of  the  people, 
that  the  title  of  said  offices  may  be  set- 
tled, and  Id  this  behalf  alleges  that  such 
officers,  and  each  of  them,  should  be  de- 
clared to  hold  the  said  pretended  offices 
without  right  or  warrant;  and  that  all 
such  proceedings  by  which  the  old  town 
of  Coeur  d'Alene  was  forced  to  surrender 
its  organization,  and  to  assume  new  ter- 
ritory and  new  liabilities,  are  void  and  il- 
legal. That  all  and  singular  of  said  pro- 
ceedings of  said  board,  pretended  to  be 
had  and  made  since  the  said  illegal  ap- 
pointment by  the  board  of  county  com- 
missioners, are  void,  and,  it  enforced,  will 
deprive  the  citizens  of  said  town  of  their 
legal  incorporation,  and  of  their  legal 
right  to  taices  for  Internal  improvements. 
That,  at  the  time  of  the  making  of  such 
order  by  said  board  of  county  coramis- 
sioners,  they,  and  each  of  the  said  com- 
mifisioners,  bad  fall  notice  in  all  things  of 
the  existence  of  the  corporation  of  the 
town  of  Coeur  d'Alene,  and  their  efforts 
to  create  a  new  corporation.  Including 
the  old,  and  other  territory,  were,  and 
have  been  ever  since,  illegal.  That  by 
said  acts  the  said  defendants  have  not 
been  able  to  acquire  or  obtain  any  legal 
title  to  the  offices  so  pretended  to  be  held 
by  them.  Wherefore  the  complainant, 
and  relator  in  his  behalf,  asks  that  judg- 
ment of  this  court  be  had  in  favor  of  the 
people  of  the  state  of  Idaho;  that  is,  to 
rule  that  the  said  defendants,  and  each 
of  them,  are  not  entitled  to  the  said  pre- 
tended offices,  and  they,  and  each  ofthem, 
be  ousted  therefrom;  and  that  it  be  or- 
dered and  declared  that  the  old  incorpo- 
ration of  the  town  of  Coeur  d'Alene  be 
held  intact,  and  that  the  present  board  of 
trustees  and   municipal  officers,  pretend- 


ing to  act  an  dur  the  said  pretended  new 
corporation  and  appointment,  beenjoined 
herein  from  further  proceeding,  from  the 
date  of  the  filing  ot  this  complaint,  and 
pretending,  to  act  as  said  board  in  any 
manner  or  matter  touching  the  affairs  of 
the  people  or  the  property,  or  the  citi- 
zens of  said  territory,  known  as  tlie  "Old 
Incorporation  of  the  Town  of  Coeur 
d'Alene."  That  a  decree  of  ouster  be  de- 
clared accordingly. 

To  this  complaint  the  defendants  filed  a 
general  demurrer.  The  court  sustained 
the  demurrer.  The  plaintiR  declined  to 
amend,  and  relied  upon  his  complaint. 
Thereupon  the  court  entered  judgment 
dismissing  the  action,  to  which  ruling  the 
plaintiff  excepted,  and  thecause  Isbrought 
to  this  court  by  appeal. 

The  respondents  claim  that  the  com- 
plainant must  affirmatively  allege,  by  di- 
rect and  positive  averments,  the  facts  that 
the  defendants  have  usurped,  and  at  ths 
time  of  the  filing  of  this  complaint  were 
in  the  possession  and  claiming  to  bold, 
some  office  or  franchise  without  author- 
ity of  law.  It  appears  to  us  that  this  is 
precisely  what  the  complaint  does  state. 
Our  statute  (section  4168)  says:  "The 
complaint  must  contain  the  title  of  the 
action,  the  name  of  the  court  and  county 
where  the  action  is  brought,  and  the 
names  of  the  parties.  (2)  A  statement  of 
the  facts constitutingthecauseof  action,  in 
ordinary  and  concise  language.  (3)  A 
demand  of  the  relief  claimed."  The  cona- 
plaint  flrat  alleges  the  existence  of  the 
municipality  known  as  the  "Inhabitants 
of  the  Town  of  Coeur  d'Alene, "  and  that 
the  defendants  on  April  6, 1891,  were  duly 
elected  trustees  of  said  town,  qualified, 
accepted  the  trust  conferred  upon  them 
by  the  people,  and  entered  upon  the  per- 
formance of  their  duties  as  such  trustees. 
That  on  the  27th  day  of  April,  1891,  at  a 
regular  meeting  of  the  said  trustees,  they 
passed  a  resolution  directing  one  of  the 
trustees,  J.  H.  Harte,  to  employ  a  sur- 
veyor to  fix  the  boundaries  of  the  town 
preparatory  to  reincorporation.  Then 
follows  a  report  of  the  committee  having 
in  charge  the  survey  of  the  town,  which 
includes  the  plat  and  field -notes  of  A.  D. 
Robinson,  the  surveyor.  The  complaint 
then  alleges  that  the  survey,  as  made  by 
A.  D.  Robinson,  was  adopted  by  the 
board,  and  J.  H.  Harte  was  instracted  to 
formulate  a  petition  to  the  commission- 
ers of  Kootenai  county,  petitioning  them 
to  incorporate  the  town  of  Coeur  d'Alene. 
Then  follows  a  statement  that  said  petl- 
tlon  was  formed  and  signed  by  said  trus- 
tees, and  by  other  parties,  and  presented 
to  the  board  of  county  commissioners. 
That  said  board  of  county  commissioners 
on  the  28th  day  of  May,  1891 .  declared  the 
said  new  town  incorporated.  That  all 
this  was  contrary  to  la  w,  Illegal,  and  void. 
Then  follows  the  stnt»iment  that  H.  L.. 
Bancroft,  R.  R.  Smith.  A.  H.  Butler,  John 
Curry,  and  James  H.  Harte  are  appointed 
trustees  for  said  town  of  Coeur  d'Alene ; 
that  they  qualified  and  entered  upon  their 
duties  as  such  trustees  of  such  new  town, 
nnd  have  been  and  now  are  claiming  to 
be  exercising  the  functions,  powers,  and 
duties  of  offlcersand  trustees  of  said  town 
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BO  described  In  the  order  of  the  board  of 
county  cominlsBiuners.  Then  follows  a 
brief  Rtatement  of  all  the  ucte  nnd  do- 
hiKo  of  the  said  alleged  board  of  trastees 
during  the  three  meetings  that  occurred 
thereafter,  being  on  June  4,  June  6,  and 
June  9.  1891,  with  allegations  that  all  of 
said  acta  are  void  and  contrary  to  law. 
It  would  seem  that  there  could  scarcely 
be  u  better  statement  of  complainant's 
cause  of  action  than  he  has  made  In  this 
complaint.  After  stating  the  election  of 
these  men  as  trustees  of  the  old  town,  and 
their  acceptance  of  the  duties  under  said 
election,  he  goes  on  to  show  that  almost 
the  first  act  performed  by  them,  aftpr  said 
election  and  qualification,  was  nn  attempt 
toabandou  tbeold  town  organization,  and 
incorporate  and  establish  a  new  town  or- 
ganization. This  was  clearly  not  within 
the  powers  and  duties  devolving  upon 
them  ooder  the  law.  The  powei-s  and 
dntieM  of  trnsteesoftownH  and  villages  are 
well  defined  in  section  2230  of  the  Revised 
Laws  of  Idaho,  namely:  "To  pass  by- 
laws and  ordinant'es,  to  prevent  and  re- 
move nuisances,  to  prevent  and  rostrain 
and  suppress  bawdy-houseH,  gambling- 
houses,  opium  dens,  and  other  disorderly 
houses  within  the  limits  of  said  town  or 
village. "  In  short,  to  do  any  nnd  every 
act  to  promote  the  welfare,  good  order, 
and  health  of  the  people  living  within  the 
municipality.  Their  powers  are  arranged 
in  this  section  under  36  different  heads, 
furmiug  acomplete  municipal  government 
providing  for  the  safety,  peace,  and  hap- 
piness of  the  people.  The  trustees,  as 
snch,  have  no  right  or  power  to  dissolve, 
or  attempt  to  dissolve,  the  corporation. 
They  may  resign  their  offices,  but,  while 
they  remain  and  attempt  to  exercise  the 
duties  of  trustees,  they  can  only  do  so  in 
accordance  with  tlie  laws  of  the  state.  If 
it  was  desired  or  the  intention  of  thewe 
trustees  or  other  Inhabitants  of  the  town 
to  add  more  territory  t(j  the  munici- 
pality, there  is  a  way  provided  for  them 
to  do  BO  in  the  law  of  the  laHt  session  of 
the  legislature  entitled  "Towns  and  Vil- 
lages,'" which  will  be  found  on  pages  Kil, 
l(i-2.  Kess.  I..aw8  lKUO-91.  If  It  was  desired 
to  change  the  name  of  the  corporation 
from  the  "Inhabitants  of  the  Town  of 
Coeur  d'AIcne"  to  "Coeur  d'Alene,"  there 
is  a  method  provided  for  that  also  in  the 
act  in  relation  to  towns  and  villages. 
First  Session  of  the  State  Legislature,  p. 
127.  If  it  was  desired  to  extinguish  the 
old  town,  and  create  a  new  one,  consist- 
ing of  the  same  territory,  it  is  not  within 
the  power  of  the  trustees  nor  of  the  people 
of  said  town  to  do  so.  Towns  and  vil- 
lages arecreated  by  authority  of  the  legis- 
lature, and  the  only  manner  in  which  such 
municipal  corporations  can  be  dissolved 
is  by  act  of  the  legislature.  Section  1, 
art.  12,  Const. :  Dill.  Mun.  Corp.  §§  170,  ^Ti. 
Dillon  on  Municipal  Corporations  (section 
1671  says:  "Since  all  our  chartei-s  of  In- 
corporation come  from  the  legislature,  a 
mnnicipai  corporation  cannot  dissolve 
itself  by  a  surrender  of  its  franchise.  The 
state  creates  such  corporations  for  puldic 
ends,and  they  will  and  mustcontlnueuntU 
the  legislature  annuls  and  destroys  them, 
or  authorizes  it  to  be  done."    Morris  v. 


State, 65  Tex. 53.  When  the  method  point- 
ed out  by  the  statute  for  the  iucorpora- 
tion  of  towns  and  villages  is  adopted 
by  the  Inhabitants  of  a  certain  district, 
a  municipal  corporation  results;  and  all 
of  the  acts  of  said  Inhsbltants  which  are 
had  In  accordance  with  the  law,  and 
the  act  of  the  board  of  county  commis- 
sioners in  organizing  the  town,  become 
and  are,  as  to  such  inhabitants,  a  part 
of  the  law  of  the  state.  Dill.  Mun.  Corp. 
§  308.  If  there  could  be  any  such  thing 
as  the  surrender  ol  a  charter  and  author- 
ity or  privileges  of  the  said  town,  it 
would,  from  necessity,  have  to  be  made 
to  the  legislature,  and  its  acceptance 
would  have  to  be  manifested  by  appro- 
priate legislative  action.  Brennan  v. 
Bradshaw,  53  Tex.  330.  Municipal  corpo- 
rations, incorporated  under  a  general 
act,  which  contains  provisions  for  their 
dissolution,  can  be  disincorporated  in  tiie 
method  prescribed  in  the  act,  and  tiy  that 
means  only.  In  our  law  fur  the  incorpo- 
ration of  towns  and  villages,  there  is  no 
method  prescribed  for  the  dissolution  of 
these  incorporations;  therefore  they  can- 
not be  dissolved  either  by  the  trustees  or 
by  the  inhaldtants. 

The  respondents  contend  that  the  com- 
plaint alleges  that  the  trustees  claim  to 
hold  and  exercise  the  rights  of  a  l)ody  pol- 
itic andcoriiorate,to-wlt,an  Incorporated 
town,  under  the  provision  of  title  13  of 
the  Political  Code  of  Idaho,  and  does  not 
allege  in  any  part  of  the  complaint  that 
the  said  town,  or  any  of  its  otficers,  hold 
or  exercise,  or  claim  to  hold  or  exercise, 
any  of  the  rights,  powers,  and  privileges 
beyond  those  conferred  upon  it  by  suid 
title;  and  contend, also, that  the  franchise 
and  charter  that  the  complaint  adndts 
and  alleges  the  said  old  town  of  Coeur 
d'Alene  possessed,  and  the  offices  which  in 
said  complaint  it  is  admitted  that  thesaid 
defendant  trustees  lawfully  hold,  is  iden- 
tical with  the  charter, franchise,  and  oftices 
it  is  alleged  they  usurped;  bnt  the  said 
trustees  claim  to  bold  office,  and  to  exer- 
cise their  powers  aud  duties,  under  the 
new  incorporation,  erected  by  the  board 
of  county  commissioners  out  of  the  same 
territory  which  was  organized  into  a 
town,  and  the  said  board  of  trustees  was 
elected  by  the  people,  and  before  any  ac- 
tion was  taken  by  the  board  of  county 
commissioners.  It  is  Impossible  for  the 
board  of  county  commissioners,  or  any 
other  power,  to  wipe  out  one  town,  or 
dissolve  its  incorporation,  and  erect  a  new 
town  out  of  the  same  and  additional  ter- 
ritory, or  out  of  the  same  territory,  or 
any  part  of  tlie  same  territory.  It  fol- 
lows, therefore,  that  the  old  town  still 
exists,  with  all  its  powers,  duties,  and  ob- 
ligations; that  the  only  thing  needed  Is  to 
set  Its  machinery  in  motion  b.v  means  of 
the  proper  odicers.  Dill.  Mun.  Corp.  §  168; 
Schriber  v.  Town  of  Langlade,  66  Wis.  61G, 
29  N.  W.  Kep.  647,  664, 

Respondents  also  claim  that  theold  cor- 
poration has  simply  been  merged  in  that 
of  the  new.  This  cannot  be  done.  .The 
respondents  also  contend  that  the  real  ob- 
ject of  the  trustees  in  applying  to  the 
board  of  county  commissioners  was  not 
for  the  purpose  sf  surrendering  anv  fran- 
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chise  tBey  held  in  trust  for  the  people,  nor 
to  ask  for  new  power  or  an  extension  of 
territory,  but  simply  to  put  on  record  a 
definite  and  accurate  statement  of  the 
boundaries;  but  it  is  clear,  from  the  al'M- 
srations  of  the  complaint,  that  they  did 
attempt  to  abandon  the  old  town,  and  to 
oj^ranize  a  new  one,  taking  more  territory 
and  chanerine:  the  name.  Not  only  that, 
but  they  accepted  oflSce  by  appointment  of 
the  board  of  county  commissioners  in  the 
new  town.  If  they  were  still  ezercisinsr 
their  duties  as  trnstees  of  the  old  town, 
they  needed  no  appointment  from  the 
board  of  county  commlssionere.  They 
had  all  been  elected,  and  were  duly  quali- 
tied.  If  they  desired  simply  to  put  on  rec- 
ord a  more  definite  and  accurate  state- 
ment of  the  boundaries  of  the  town, 
they  could  have  done  so  by  directing  a 
Hurveyor  to  make  a  Hurvey  and  mark  the 
boundaries. 

It  is  claimed,  also,  that  there  is  no  aile- 
Kation  in  the  complaint  that  the  said  trus- 
tees asserted  any  claim  or  performed  any 
act  in  any  way  inconsisteat  with  their 
full  knowledge  ot  the  legal  corporation  un- 
der wlilch  they  were  elected;  but  they 
have  ignored  the  incorporation  entirely 
under  which  they  were  elected,  and  ac- 
cepted an  appointment  to  office  under  a 
new  and  different  incorporation,  and  this 
Is  folly  set  forth  in  the  complaint.  Tlie 
complaint  shows  that  the  appointment  of 
the  trustees  and  the  reorganization  ot  the 
town  was  illegAl  and  void,  simply  by  set- 
ting: forth  the  facts  attending  Its  pretended 
reorgunization  and  the  appulntmenC  ot  its 
officers,  and  alleging  the  Illegality  there- 
of. The  board  of  trustees,  as  trustees  of 
the  new  town,  all  the  proceedings  for  the 
incorporation  of  which  are  declared  to  be 
void,  have  no  power  to  make  any  ap- 
pointment of  any  officers  under  the  new 
organization,  and  all  such  alleged  ap- 
pointments or  attempted  appolntmenls 
are  void.  Dill.  Mun.  Corp.  §  89.  We  think 
that  the  complaint  statesa  conipletecause 
of  Hctlon,  and  the  judgment  of  the  court 
below  is  reversed,  and  tiie  cause  remanded 
for  further  proceedings.  Costs  awarded 
to  appellant. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 


Pboplb  y.  Mksa.    (No.  20.878.) 

(Supreme  Court  of  California.    March  U,  1893.') 

Assault  with  Intent  to  Rai'e— Evidence — 
New  Trial. 

1.  Pen.  Code,  $  9&9.  provides  that  an  infor- 
mation is  sul&cient  if  the  act  charged,  as  the  of- 
fense is  clearly  set  forth  in  ordiitary  langruage, 
with  such  certainty  us  to  enable  the  court  to  pro- 
nounce judgment.  Section  960  provides  that  no 
information  is  insuflScient  by  reason  of  a  defect 
which  does  not  tend  to  prejudice  the  rights  of  de- 
fendant on  the  merits.  Section  1404  provides 
that  a  departure  from  the  forms  prescribed  by  the 
Code  in  respect  to  pleadings  shall  not  render  an 
information  invalid  where  It  does  not  affect  the 
substantial  rights  of  defendant  Held,  that  an 
Information  which  charged  that  defendant  "did 
assault  W.,  a  female  child  under  li  years  of  age, 
with  intent  to  commit  rape, "  etc. ,  sufficiently 
charged  the  intent  to  commit  rape  on  W. 

2.  On  a  trial  Tor  assault  with  intent  to  rape, 
where  complainant,  a  girl  18  years  of  age,  testi- 
fied to  facts  which,  if  true,  proved  the  crime, 


and  her  testimony  was  corroborated  In  many  re- 
spects by  otlier  witnesses,  a  conviction  will  not 
be  disturbed. 

8.  The  denial  of  an  application  for  »  new 
trial  on  the  ground  of  newly-discovered  evidence 
will  not  be  reversed  where  such  evidence  was 
merely  cnmnlative.  and  in  every  material  point 
contradicted  by  connter-affidavits. 

Clommissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Ventura  coimty; 
F.  T.  Williams,  Judge. 

Juan  Mesa  was  convicted  of  an  assault 
with  Intent  to  commit  rape,  and  appeals. 
Affirmed. 

Blackstock  <S  Shepherd,  for  appellant. 
Atty.  Oen.  Hart,  for  the  People. 

Bblchrk,  C.  The  defendant  was  found 
gnHty  of  an  assault  with  Intent  to  com- 
mit rape,  and  sentenced  to  bo  imprisoned 
In  the  state-prison  for  the  term  of  10  years. 
He  moved  for  a  new  trial,  which  was  de- 
nied, and  has  appealed  from  the  judgment 
and  order.  The  first  ground  urged  for  a 
reversal  is  that  tbe  information  was 
wholly  insufficient  to  support  tbe  verdict 
and  judgment,  because  it  did  not  state  the 
name  of  any  person  upon  whom  the  rape 
was  intended  to  be  committed.  Tbe  part 
of  the  information  objected  to  Is  as  fol- 
lows: "Tbe  said  Juan  Mesa  »  •  •  did 
unlawfully,  feloniously,  with  force  and 
violence,  assault  Alice  Weetfall,  a  female 
child  onder  fourteen  years  of  age,  with 
intent  to  commit  rape,  and  without  her 
consent  and  against  her  will."  The  Penal 
Code  has  the  following  provisions:  "Sec. 
220.  Every  person  who  assaults  another 
with  intent  to  commit  rape  *  •  •  Is 
punishable  by  imprlsnnnieut  in  the  state- 
prison  not  less  thnii  one  nor  more  than 
fourteen  years."  "Sec.  959.  The  indict- 
ment or  information  is  sufflcient,  it  It  can 
be  understood  therefrom  •  •  »  (6) 
that  the  act  or  omission  charged  as  tbe 
offense  is  clearly  and  distinctly  set  forth 
in  ordinary  andconciHe  language,  without 
repetition,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understandlug 
to  know  what  is  Intended;  (7)  that  the 
act  or  omission  charged  as  the  offense  is 
stated  witli  such  a  degree  of  certainty  as 
to  enable  tbe  court  to  pronounce  Judg- 
ment upon  a  conviction,  according  to  the 
right  of  the  case.  Sec.  9<i0.  No  indictment 
or  information  is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceeding  there- 
on be  affecte"!,  by  reason  of  any  defect  or 
imperfection  in  matter  of  form  which  does 
not  tend  to  tbe  prejudice  of  a  substantial 
right  of  the  defendant  upon  its  merits." 
"Sec.  1404.  Neither  a  departure  from  the 
form  or  mode  prescribed  b.v  this  Code  In 
respect  to  any  pleading  or  proceeding,  nor 
an  error  or  mistaUe  therein,  renders  it  in- 
valid, unless  it  lins  actually  prejudiced  the 
defendant,  or  tended  to  his  prejudice,  in 
respect  to  a  substantial  right."  The  infor- 
mation is  substantially  in  the  language 
of  the  statute  defining  tbe  offense,  and 
there  was  no  demurrer  to  it.  It  was  evi- 
dently intended  to  charge  thereby  that 
the  defendant  made  an  assault  on  Alice 
Westfall  with  intent  to  commit  rape  upon 
her:  and,  if  the  words  "with  Intent  to 
commit  rape"  had  Immediately  preceded 
her  name,  there  can  be  no  question  that 
tbe  charge  would  bare    been  sufflcient. 
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People  y.  Swenson,  49  CbA.  fWS.  Does  th« 
trHDBpoBition  make  any  (lifrereoce?  Can 
It  b«  said  that,  while  the  defendant  made 
the  aaaault  oo  Alice  Westfall.be  may  have 
Intended  to  commit  the  rape  upon  some 
one  else,  and  therefore  that  the  charge,  so 
far  as  it  relates  to  her,  must  be  treated  as 
one  of  simple  assault?  To  so  hold  would 
be  saying,  in  effect,  that  tbongb  a  crim- 
inal act  beset  forth  In  an  information  In 
•ordinary  lantruaKe,  and  In  such  a  manner 
as  to  enable  a  person  of  common  under- 
DtandinK  to  know  what  is  Intended,  still, 
If  there  be  a  detect  or  imperfection  in  mera 
matter  of  form,  thoDgb  in  no  way  prejn- 
dicial  to  any  substantial  right  of  the  de- 
fendant, it  may  be  availed  of  by  him  as 
jcood  ground  for  having  the  Information 
•declared  insufllclent  and  set  aside.  But 
this  wonid  be  In  direct  violation  of  the 
plain  provisions  of  Che  Code  above  quoted, 
•and  the  rule  la  that  all  the  provisions  of 
the  Code  ara  to  be  construed  according  to 
the  fair  import  of  its  terms,  with  a  view  to 
«ltect  Its  objects  and  to  promote  iuatlce. 
Section  4,  Fen.  Code.  In  our  opinion, 
therefore,  the  information  here  should  be 
Jield  sufficient. 

It  Ih  next  claimed  that  the  evidence  was 
lusufHcient  to  Justify  the  verdict.  The 
prosecutrix  was  a  girl  18  years  of  age, 
and.  if  her  testimony  was  true,  the  defend- 
ant was  evidently  guilty  as  charged.  It 
Is  said  that  an  inspection  of  the  record 
will  show  that  she  was  not  a  credible  wit- 
ness; hut  we  are  unable  to  find  anything 
to  warrant  this  conclusion.  In  a  case  like 
this,  a  conviction  may  be  had  upon  the 
tineorrobiirated  testimony  of  the  prosecu- 
trix. People  v.  Mayps,  6«)  Cal.  597.  6  Pac. 
Rep.  691 :  People  v.  Stewart,  90  Cal.  212,  27 
Pac.  Bep.  200.  But  here  her  testimony 
was  corroborated  in  many  respects  by 
•otber  witnesses.  Whether  the  defendant 
wan  guilty  or  not  was  therefore  a  ques- 
tion for  the  Jury  to  pass  upon,  and  it  can- 
not be  said  in  this  conrt  that  the  verdict 
wan  not  justlfled. 

ObjectionR  are  made  to  some  of  the  in- 
atractluns  given  by  the  court  to  the  Jury, 
but  thpy  are  upon  the  theory  that  the  In- 
formation did  not  charge  the  crime  of  an 
asanult  with  Intent  to  commit  rape,  and 
that  the  Instructions  were  therefore  erro- 
neous. This  theory  of  appellant  cannot, 
as  we  have  seen,  be  maintained,  and  hence 
the  objections  are  not  well  taken.  The  in- 
structions as  a  whole  seem  to  stale  the 
law  of  the  case  fully,  fairly,  and  correctly. 

One  of  the  grounds  on  which  a  new  trial 
wan  usked  was  thut  of  newly-discovered 
<>vldeuce.  At  the  hearing  of  the  motion 
the  defendant  read  several  affidavits  to 
show  that,  if  a  new  trial  were  granted, 
he  could  prove  by  the  afHants  that  the 
testimony  on  part  of  the  prosecution,  as 
to  tho  time  and  place  the  asHault  was 
claimed  to  have  been  committed,  could 
not  hare  been  true,  and  that  his  own  tes- 
timony as  to  the  matter  was  true.  The 
alleged  newly-discovered  evidence  was 
merely  cnniulative,  and  the  authorities 
are  numerous  in  this  state  that  such  evi- 
dence does  not  constitute  good  ground 
for  panting  a  new  trial.  Besides,  every 
materlHl  fact  was  contradicted  by  coun- 
'ter-affldavita.    The  motion  was  addressed 


to  the  discretion  of  the  court  below,  and 
we  cannot  say  that  It  abused  its  discre- 
tion Id  denying  it.  In  our  opinion  tbt 
Judgment  and  order  should  be  affirmed. 

We  concur:    Tbmpue,  C;  VANOUEr,  G. 

Pkr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  aUirmed. 

— —  n  Cal.  4« 


BAtnc  r.  Re  AT.    (No.  14,028.)  * 
(SwprerM  Court  qf  Oallfoniia.    Feb.  e,  1893.) 
Ejiotmbnt— BviDBNos  OF  FossBssios— RsrBBga- 

INO  HtltOKT  or  WiTNSSSBS. 

1.  Code  Civil  Froo.  |  818.  provides  that  no 
action  for  the  recovery  of  real  property  can  be 
maintained  unless  plsintifl,  bis  ancestor  or  gran- 
tor, was  Mlsed  orpoasesaed  of  the  property  with- 
in 6  year*  before  salt  In  ejectment  for  an  an- 
Improved  lot,  the  evidence  (bowed  that  plaintifl 
ana  bis  grantors  bad  held  the  legal  title  to  the 
•ame  for  more  than  10  yean  prior  to  the  action, 
maintaining  the  fence  Inclosing  it,  and  paying 
the  tozea.  Held-,  that  the  eyidence  waa  sofQ- 
oient  to  sopport  a  verdict  for  plaintiff. 

2.  A  witness  may  be  permitted  to  refresh  bis 
memory  from  a  writing  or  memorandum  mode  by 
himself  at  the  occurrence  of  the  facts  to  which  It 
relates,  but  the  memorandum  is  not  competent 
evidence  to  prove  tbe  facts  stated  In  itself. 

8.  In  ejectment,  evidence  tbat  plaintifl  and 
his  grantor  paid  tbe  taxes  on  tbe  land  in  salt  is 
admissible  to  show  tbe  claim  of  title,  and  that  It 
bad  not  been  abandoned. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
J.  F.  FiNM,  Judge. 

Ejectment  by  Julias  Baum  against  Jo- 
seph W.  Ruay.  Plaintiff  had  judgment, 
and  defendant  appeals.    Aftirmed. 

This  action  was  brought  in  1877  to  re- 
cover a  50-vara  lot  in  tbe  south-east  cor- 
ner of  Vau  Ness  avenue  and  Turk  street, 
in  tbe  city  of  San  Francisco.  Plalntitt 
claims  tbat  one  Jacob  C.  Beideman,  who 
died  prior  to  1867,  was  in  bis  life-time  In 
possession  of  the  whole  of  said  lot  sued 
for,  and  that  by  mesne  conveyances  he 
baa  succeeded  to  the  title  of  said  Beide- 
nian.  The  defendant  denies  that  Beide- 
man  was  ever  In  possesHion  of  that  por- 
tion of  the  premises  sued  for.  Plaintiff's 
decalgnment  of  title  frum  Beldenian  Is  as 
follows:  Deed  from  Brnmagin,  adminis- 
trator of  the  estate  of  Beidemau,  to  Hess, 
dated  March  13, 1K68;  deed  from  Hess  to 
Muhiendorf,  dated  March  SI,  1SC8:  deed 
from  Simon,  executor  of  the  will  of  Muh- 
iendorf. to  the  plaintiff,  dated  August  12, 
1874.  Plaintiff  produced  as  a  witness  J. 
W.  Brnmagin,  who  testified  as  follows: 
"I  was  administrator  of  the  Bcideman  es- 
tate. I  qualified  as  special  administrator 
on  the  16th  of  March,  1866.  I  quail  tied  as 
general  administrator  with  the  will  an- 
nexed on  tbe  .loth  of  April  of  the  same 
year,  1S66,  and  continued  such  administra- 
tor until  tbe  estate  wus  closed.  I  know 
tho  lot  In  controversy  on  the  corner  of 
Van  Ness  avenue  and  Turk  street.  I  had 
some  connection  with  tbat  lot  as  admin- 
istrator of  that  estate.  I  had  possession 
of  all  the  property  of  the  estate.  That  lot 
was  fenced  when  I  had  charge  of  the  es- 
tate. I  retained  the  men  that  were  em- 
ployed by  Mr.  Beldemun  in  bis  Ufe-tlme, 
and  by  Mr.  Parker,  who  preceded  me  as 


'Rehearing  granted. 
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tb«  execntor.  Tbnae  men  were  !n  my  con- 
stant employ,  aa  they  bad  been  before  In 
Parker's.  They  were  retained  for  the  pur- 
pose of  keeping  np  the  teneen,  and  keeping 
posHession  of  all  the  property.  The  fences 
were  boards  and  posts,— three  boards,  I 
believe,"  Witness  was  allowed,  under 
objection,  to  testify  that,  while  he  was 
administrator  of  the  estate  of  Mr.  Beide- 
man,  he  paid  the  taxes  on  the  lot  in  suit, 
and  no  one  was  in  actual  possession. 
Frederick  Hess  testified  that  he  purchased 
the  lot  in  1867  through  Mr.  Brumaf;in,  as 
administrator  of  the  Beideman  estate; 
that  the  lot  was  fenced  in,  but  there  was 
no  cross-fence,  and  no  one  living  un  the 
lot;  that  he  sold  it  to  Muhlendorf  In  1868. 
Plaintiff  testified  as  follows:  "I  have 
lived  In  San  Francisco  since  1852,  I  knew 
Mr.  Muhlendorf  In  his  life-time.  1  have 
known  the  lot  in  question  as  early  as  1868 
or  1869,— thereabouts.  I  lived  about  four 
blocks  from  this  lot.  Mr.  Muhleadoi-f 
showed  nie  this  lot  a  good  many  times.  I 
noticed  the  condition  of  the  lot  when  I 
visited  it  in  company  with  Mr.  Mublen- 
dorf.  It  was  a  60-vara  lot,  fenced  in. 
There  were  no  cross-fences  within  It.  At 
the  time  I  bunght  this  lot,  in  1874,  it  was 
fenced  in  the  same  manner.  When  I 
bought  the  lot  I  did  not  do  anything 
within  It  In  the  way  of  improving  It.  I 
bad  the  lot  a  couple  of  years  before  I  saw 
the  cross-fence.  I  was  passing  around 
there  quite  frequently."  Plaintiff  also  tes- 
tified that  he  paid  the  taxes  on  the  lot. 
Daniel  Rogers  was  produced  as  a  wit- 
ness on  the  part  of  defendant,  and  testi- 
fied as  follows:  "I  am  a  member  of  the 
bar.  I  acted  as  appraiser  of  the  estate  of 
Bobert  Muhlendorf,  deceased."  The  In- 
ventory and  apprnisement  In  the  estate 
of  Bobert  Mulilcndorf,  deceased,  was  here 
shown  to  witness.  Said  inventory  and 
appraisement  was  sworn  to  by  Daniel 
Bogers,  Bradford,  and  Hinchman,  as  ap- 
praisers, on  the  13th  day  of  August,  1873, 
and  filed  in  said  probate  court  on  the  16th 
day  of  August,  1873.  The  witness  then 
continued  as  follows :  "  I  see  by  the  Inven- 
tory that  I  signed  it  together  with  tbe 
other  appraisers,  Mr.  Bradford  and  Mr. 
Hinchman.  As  appraiser  of  that  estate.  I 
appraised  the  lot  at  the  south-east  corner 
of  Turk  and  Van  Ness  avenue.  I  have  no 
recollection  of  the  condition  of  the  lot  at 
that  time  as  to  occupation  or  inclosure. 
lam  certain  of  this:  that  at  the  time  I 
had  a  moral  conviction  from  inspection  of 
the  lot  or  information  from  sources.  I 
must  have  seen  the  lot  at  the  time,  and  I 
have  seen  It  long  before  that  time,  and 
many  times  since.  When  I  made  this  ap- 
praisement, this  matter  was  fresh  In  my 
memory.  I  would  not  have  written  that 
there  unless  I  bad  at  that  time  a  knowl- 
edge of  It.  I  observe  that  Is  In  my 
hand-writing.  The  words.  'Valued  at 
$8,000  with  a  good  title,  but  in  its  present 
condition  valued  at  $5,000,'  on  the  fourth 
page  of  the  inventory,  are  in  my  hand- 
writing. I  will  state  that  very  often  I  am 
called  to  sign  my  name  to  a  will,  and, 
when  called  into  court  to  prove  that,  I 
have  no  recollection  of  anything  at  the 
time  except  seeing  toy  name  there.  I 
know  all  the  facts  existed  at  the  time  of 


my  signing  that,  knowing  my  care  and 
particularity  In  these  matters,  although  I 
may  at  the  time  have  no  recollection  u( 
it."  Counsel  for  defendant  then  offered  la 
evidence  said  Inventory  and  appraisement 
In  the  estate  of  Bobert  Muhlendorf,  de- 
ceased. Counsel  for  plaintiff  objected  to 
tbe  evidence  as  Irrelevant  and  incompe- 
tent. The  court  sustained  the  objection, 
and  counsel  for  defendant  excepted.  De- 
fendant's counsel  then  offered  to  prove  by 
the  witness  Bogers  that  he  knew,  and, 
when  the  matter  was  fresh  In  his  mind, 
made  a  memorandum  as  to,  the  posses- 
sion of  the  property  in  the  year  1873 ;  and 
defendant's  counsel  placed  In  the  hands  of 
the  witness  the  Inventory  and  appraise- 
ment which  he  stated  to  have  been  signed 
by  him;  and  thereupon  the  court  excluded 
the  said  evidence,  and  defendant's  counsel 
excepted. 

./.  M.  Seawell,  for  appellant.  Jarboe  A 
Harrison  and  J.Naphtaly,loT  respondent. 

Per  Curiam.  This  Is  an  action  of  eject- 
ment to  recover  a  lot  of  land  situate  on 
the  south-east  corner  of  Van  Ness  avenue 
and  Turk  street.  In  the  city  and  county  of 
San  Francisco.  The  answer  denies  plain- 
tiff's alleged  ownership  and  right  of  pos- 
session of  a  certain  portion  of  the  lot  de- 
scribed in  tbe  complaint,  and  sets  op  the 
statute  of  limitations,  (sections  313,1319, 
Code  Civil  Proc.)  There  was  a  general 
verdict  in  favor  of  the  plaintiff,  and  a  judg- 
ment was  entered  thereon,  from  which  tbe 
defendant  has  appealed. 

The  basis  of  plaintiff's  title  Is  the  prior 
possession  of  himself  and  bis  grantors.  It 
is  claimed  by  appellant  that  the  evidence 
is  insufficient  to  show  that  either  tbe 
plaintiff  or  any  of  his  grantors  ever  had 
the  actual  possession  of  the  land.  We 
have  carefully  examined  the  evidence  in 
the  record,  and  think  thereissnfflclent  evi- 
dence to  support  the  verdict. 

We  do  not  think  the  court  erred  in  ex- 
eluding  the  inventory,  or  in  rejecting  tlie 
proffered  testimony  of  the  witness  Bog- 
ers. The  inventory  was  admissible  in  ev- 
idence only  aa  memoranda  to  refresh  the 
memory  of  the  witness.  It  was  not  com- 
petent evidence  to  prove  the  facts  stated 
in  the  inventory  itself.  The  defendant 
was  not  Injured  by  the  rejection  of  the  tes- 
timony, because  the  witness  had  already 
been  permitted  to  testify  to  ail  be  could 
have  testified  to,  using  the  inventory  as  a 
memorandum. 

Kxcfptions  were  taken  to  some  ol  the 
instructions  of  the  court  to  the  jury;  hat 
we  think,  taken  as  a  whole,  they  are  fair 
and  correct. 

it  is  claimed  that  tbe  court  erred  in 
charging  that  the  plaintiff  had  made  out 
a  record  title.  It  is  true  that  the  court 
did  say  that  "the  plaintiff  has  made  out  a 
record  title  to  the  land  in  controversy;" 
but  later  on,  when  attention  was  called 
by  an  exception  to  that  portion  of  the 

•Code  Civil  Proc.  %  818,  provides:  "No  action 
for  the  recovery  of  real  property,  or  for  the  re- 
covery of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor,  was  seised  or 
possessed  of  tbe  property  in  question  within  Ave 
years  before  the  oommenoement  of  the  action. " 
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charge,  tlte  court  said :  "I  do  not  remem- 
ber n>i'  exact  wordw.  I  say  1  have  decided 
here,  as  tbe  deeds  were  offered  In  evidence, 
that  the  record  title  was  complete  from 
Mr.  BeldeiuttD's  time  down  to  tbe  plain- 
tlD  in  this  case.  Whatever  title  Beldeman 
had  at  the  time  ol  his  death,  tbe  records 
show  that  the  plaintiff  has  acquired  what- 
ever title  Mr.  Beidemao  bad."  This  lat- 
ter statement  was  strictly  correct,  and 
must  have  been  understood  by  the  Jury. 

We  do  not  think  the  court  erred  in  per- 
mittinc  the  plaintiff  to  prove  payment  of 
taxes  by  Brumagin.  Tbe  evidence  was 
admissible  to  show  tbe  nature  and  char- 
acter of  tbe  claim,  and  that  It  bad  nut 
been  abandoned.  The  instructions  of  tbe 
court  on  the  subjeut  of  taxes  were  correct. 

Tbe  judgment  and  order  are  affirmed. 

Mr.  Justice  Habbibon,  being  dlsqaall- 
fled,  did  not  participate  In  tbe  foregoing 
opinion,  and  Justice  McFarland  acted  in 
bis  place. 

n  Cal.  m 

Btkrs  v.  Locke.    (No.  14,616.) 

(Supreme  Court  of  California.    Feb.  24, 1898.) 

Statute  of  Fkauds  —  Agreembnts  RsLATnto  to 
L»irD. 
An  agreement  proriding  that  defendant 
sboold  advance  the  necessary  money,  and  redeem 
the  property  of  plaintiff,  whioh  had  been  sold 
under  a  decree  of  foi-edosure,  and  that,  for  the 
purpose  of  enabling  defendant  to  do  so,  plaintiff 
would  convey  the  premises  to  defendant,  to  be 
held  by  him  until  such  time  as  they  might  be 
sold,  is  not  an  agreement  "for  the  sale  of  real 
property  or  of  an  interest  therein, "  which  Civil 
Code.  %i  1684,  1741,  declare  "Invalid,  onless  in 
■writing." 

Department  1.  Appeal  from  supreme 
court,  Sau  Joaquin  county ;  Ansel,  Smith, 
Judge. 

Action  by  Byers  against  Loclce.  From 
a  judgment  entered  on  a  verdict  for  plain- 
tiff, defendant  appeals.    Affirmed. 

W.  C.  Green  and  A.  H.  Carpenter,  tor  ap- 
pellant. Wilkea  &  Rutherford,  J.  G.  Swln- 
nertoa,  and  John  C.  Byers,  tor  respondent. 

TIabrison,  J.  It  is  alleged  In  tbe  com- 
plaint that  the  plaintiff,  being  the  owner 
of  certcdn  real  estate  which  had  been  sold 
under  a  decree  of  foreclosure,  made  an 
agreement  with  the  defendant  just  prior 
to  tbe  expiration  of  the  time  for  redemp- 
tion from  said  sale  that  tbe  defendant 
should  advance  the  money  necessary  there- 
for and  redeem  tbe  property  from  said 
sale,  and,  for  the  purpose  of  enabling  him 
to  do  so,  he  would  convey  the  premises  to 
the  defendant,  and  that  tbe  defendant 
should  hold  tbesameuntilsucbtimeaathey 
might  t)esold,  and  in  the  mean  time  ad- 
vance such  moneys  as  might  be  necessary 
for  the  payment  of  taxes  and  assessments 
tbereon,  and  that  upon  the  sale  of  said 
premises  he  would,  after  deducting  from 
tbe  proceeds  therefrom  the  moneys  so  ad- 
vanced, with  interest  tbereon  at  the  rate 
of  12  per  cent,  per  annum,  pay  the  balance 
of  said  proceeds  to  tbe  plaintiff;  that 
thereupon  he  did,  on  the  10th  day  of  July, 
1888,  convey  the  premises  to  the  defend- 
ant, who  immediately  redeemed  the  same 
from  the  foreclosure  sale,  and  held  them 
UBtU  April  12,   1890,  on  which  day,  with 


tbe  consent  of  the  plaintiff,  be  sold  tbem 
f'>r  S12.1U0.  paying,  in  the  mean  time,  cer- 
tain amounts  for  taxes,  street  assess- 
ments, and  other  charges;  that  after  de- 
ducting the  amounts  so  paid,  with  Inter- 
est tbereon,  from  tbe  amount  received  up- 
on the  sale,  there  remained  $2,021.87,  for 
which  be  asked  judgment  against  the  de- 
fendant. The  defendant  denied  that  any 
such  a$;reement  had  been  made,  and  al- 
leged that  at  tbe  time  of  the  conveyance 
to  him  he  had  purchased  from  tbe  party 
his  equity  of  redemption  in  tbe  premises 
for  the  sum  of  9150,  which  be  then  paid 
him,  and  that  thereafter,  until  the  sale  by 
him,  he  had  been  the  absolute  owner 
thereof.  The  cause  was  tried  by  a  jury, 
who  rendered  a  verdict  in  favor  of  the 
plalntlR  for  the  amount  claimed  by  him, 
and  from  the  Judgnrent  entered  thereon 
the  defendant  has  appealed.  The  jury 
has  determined,  upon  tbe  contradictory 
evidence  before  it,  that  the  agreement  be- 
tween the  parties  was  as  is  alleged  by 
the  plaintiff,  and  Its  determination  there- 
on is  conclusive  upon  an  appeal  to  this 
court.  The  errors  of  law  urged  by  the  ap- 
pellant are  based  upon  hia  contention 
that  it  was  not  competent  to  prove  this 
agreement  by  oral  testimony,  for  the  rea- 
son that  it  was  an  agreement  relating  to 
the  sale  of  land.  The  contract  or  agree- 
ment upon  which  the  action  Is  brought  Is 
not, however,  an  agreement  for  the  sale  o( 
laud,  or  for  the  creation  of  any  Interest 
therein.  Tbe  action  is  merely  for  the  pay- 
ment of  tbe  money  agreed  upon  as  the 
consideration  for  which  the  plaintiff  exe- 
cuted to  the  defendant  the  conveyance  of 
the  land.  .  It  is  not  every  agreemeut  relat- 
ing to  the  sale  of  lands  that  is  within  tbe 
statute  of  frauds,  but  only  such  agree- 
ments as  are  intended  to  create  an  inter- 
est in  lands.  The  provision  of  the  Code  in 
that  an  agreement  "for  tbe  sale  of  real 
property,  or  of  an  interest  therein,  is  in- 
valid unless  In  writing,"  (Civil  Code,  §§ 
1624, 1741, J  and  that  "all  contracts  may 
be  oral  except  such  as  are  specially  re- 
quired by  the  statute  to  be  in  writing," 
(Id.  S  1622;)  and  it  is  only  when  tbe  agree- 
ment is  required  by  the  statute  to  be  In 
writing  that  evidence  of  tbe  agreement 
cannot  be  received  without  tbe  writing, 
(Code  Civil  Proc. §  1973.)  An  agreement  by 
the  vendee  to  pay  for  the  land  sold  and 
conveyed  to  blm  is  not  within  tbe  statute 
of  frauds,  (Thomas  v.  Dickinson,  12  N. 
Y.  364;)  and  the  vendor,  after  the  con- 
tract on  his  part  has  been  executed  by  a 
conveyance  of  the  land,  may  maintain  an 
action  upon  such  agreement,  and  estab- 
lish it  by  oral  testimony.  The  recital  in 
the  deed  that  the  consideration  has  been 
paid  is  not  conclusive,  (Shephard  v.  Little, 
14  Johns.  210,)  nor  Is  the  vendor  thereby 
estopped  from  maintaining  an  action  for 
its  price.  (White  v.  Miller,  22  Vt.  380;)  and 
it  may  be  shown  that  the  real  considera- 
tion was  of  a  different  amount  from  that 
expressed  in  the  deed,  (Bowen  v.  Bell,  20 
Johns.  338;  Belden  v.  Seymour,  8  Conn. 
304,)  or  of  an  entirely  different  character, 
(McCrea  v.  Purmort,  16  Wend.  460,)  and 
that  tbe  vendee  agreed  to  pay  an  addi- 
tional amount,  contingent  upon  some  fut- 
ure event  or  transaction,  as  that  upon  a 
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resale  by  him  he  would  pay  a  portion  of 
the  proceeds  that  might  be  received  in  ex- 
cess of  the  amount  then  paid  by  him, 
(Miller  V,  Kendig,  55  Iowa.  174,  7  N.  W. 
Rep.  500;  Michael  v.  Foil,  100  N.  C.  178,  6 
S.  E.  Kep.  2ti4;)  or  the  whole  of  aaid  pro- 
ceeds,  (Hall  v.  Hall,  8  N.  H.  129;)  or  the 
excess  above  the  advances  then  made  by 
him.  (Liuscott  v.  Mclntire,  15  Me.  201.) 
In  Collins  V  Tiilou,  26  Conn.  S68,  the  plain- 
tiff had  conveyed  certain  land  to  ttie  de- 
fendant by  an  absolute  dee<I,  upon  the  ver- 
bal agreement  by  the  defendant  that  be 
wonld  sell  the  same,  and  turn  over  the 
proceeds  to  the  plaintiff,  and  it  was  held 
that  this  agreement  of  the  defendant  was 
not  within  the  statute  of  frauds,  and  that, 
after  a  sale  by  him,  the  plaintiff  could 
maintain  nssuiupsit  for  the  proceeds,  and 
prove  the  agreement  by  oral  testimony. 
In  Hess  v.  Fox,  10  Wend.  43)i,  the  mort- 
sagor  conveyed  tlie  mortgaged  premises 
to  the  mortgagee,  and  the  mortgage  was 
canceled  upon  the  verbal  agreement  of  the 
mortgagee  that  he  wonld  sell  the  prem- 
ises for  the  best  price  that  could  be  got, 
and,  after  deducting  the  amount  of  the 
mortgage  debt,  pay  over  the  surplus  of 
the  sales  to  the  mortgagor,  and  the  trans- 
action was  held  not  to  be  within  the 
statute  of  franda,  and  that  ussampsU 
would  lie  for  the  Rurplns  proceeds.  See, 
also,  Reyman  v.  Mosher,  71  Ind.  R96; 
Hodges  V.  Green,  28  Vt.  35S;  Goodspeed  v. 
Fuller,  46  Me.  141;  Trowbridge  v.  Wether- 
bee,  11  Allen,  861 ;  Price  v.  Hturgls,  44  Cal. 
691;  McCarthy  v.  Pope,  52  Cal.  6fll.  The 
other  rulings  complained  of  were  without 
error,  and  as  the  court  did  not  err  in  re- 
ceiving oral  evidence  of  the  agreement 
under  which  the  property  was  conveyed 
to  the  defendant,  and  as  tne  ]ury  have 
found  from  such  evidence  that  the  defend- 
ant made  the  agreement  as  claimed  by 
the  plaintiff,  judgment  was  properly  ren- 
dered In  accordance  with  such  verdict. 
The  judgment  ia  affirmed, 

Weconcur:  Pater80.n,J.  ;  Gabouttb,J. 


W  Cal.  (02 

Rix  v.  HoBSTUANir  et  al. 


(No.  14,005.) 


(Supreme  Cowrt  of  California.    Feb.  26, 1893.) 
Adverse  Possessiox — Kvidescb. 

1.  In  an  action  to  quiet  title  claimed  by  ad- 
verse possession,  it  was  shown  th  it  R.  obtained 
posscBsion  of  a  certain  lot  as  early  as  ISTO;  that 
a.  acquired  title  to  the  lot  in  1S71:  that  R.  con- 
tinued to  rent  out  the  property,  and  make  neces- 
sary repairs,  down  to  ISbU,  when  he  deeded  the 
lot  to  plaintiff,  his  son,  without  consideration; 
that,  during  such  period,  R.  paid  all  taxes  as- 
sessed on  the  lot,  though  assessed  to  S.,  and  also 
paid  the  taxes  assessed  to  a  biiuk  on  a  mortfra);^ 
on  the  lot  executed  by  8.  to  the  bank;  that  in 
1S70  a  mortgage  on  the  lot  was  executed  by  8. 
to  secure  a  creditor  of  R. ;  that  no  one  ever  heard 
K.  claim  that  he  owned  the  property;  and  that, 
as  R.  was  in  pos.session,  B.  ]ast  let  him  use  it, 
and  did  not  object.  Held,  that  the  possession  of 
K.  was  not  adverse. 

2.  The  admission  of  the  testimony  of  certain 
persons  that  plaintiff  brought  to  their  office  an 

abstract  showing  S.'s  title,  and  that  he  urged 
the  sufficiency  of  the  aecnnty  for  the  mortgage 
<o  secure  R.  s  creditor,  was  harmlesa  error. 

CommisslonerB*    deciafon.     Department 
2.    Appeal  from  aoperior  court,  city  and 


county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Action  by  William  Blx  against  John 
Horstmann,  Aaron  G.  Spencer,  and  Mary 
Spencer,  to  quiet  title.  From  an  order  re- 
fusing a  new  trial,  plaintiR  appeals. 
Affirmed. 

WUllam  Blx,  in  pro.  per.  Qeo.  A.  Ban- 
kin,  tor  respondentu. 

Tbmpi.e,  C.  Plaintiff  appeals  from  an 
order  refusing  a  new  trial.  The  action  is 
to  quiet  title  to  a  lot  of  land  fronting  19 
feet  on  Pine  street,  in  the  city  ut  San  Fran- 
cisco. Horstmann  Is  the  only  defendant 
who  answered,  and  he  claims  to  have  ac- 
quired title  through  A.  G.  Spencer,  under 
a  proceeding  for  the  foreclosure  of  two 
mortgages  executed  by  him.  It  was  ad- 
mitted at  the  trial  that  the  legal  title  ia  in 
Horstmann,  unless  the  plaintiff  has  title 
by  the  adverse  possession  of  himself  or  his 
grantor.  Since  1870  Alfred  Rix,  plaintiff's 
father,  has  owned  a  lot  on  the  corner  of 
Pine  and  Powell  streets, In  San  Francisco, 
and  upon  it  there  baa  been  a  large  board- 
ing-house, which  has  been  liept  by  Rix, 
his  wife  superintending  and  managing  it. 
It  was  known  as  "743  Pino  Street."  Ad- 
joining, being  739  Pine  street,  on  the  prop- 
erty in  dispute,  was  a  two-story  house, 
of  which  it  seems  Alfred  Rix  had  posseo- 
sion  as  early  an  1870.  How  he  became 
possessed,  the  record  does  not  show. 
This  property  has  a  frontage  on  Pine 
street  of  19  feet.  Next  to  it,  easterly,  at 
737  Pine  street,  was  the  residence  of  A.  G. 
Spencer  for  three  or  four  years,  beginning 
with  1870.  After  that  he  lived  in  the 
boarding-house  at  748  Pine  street.  Mrs. 
Spencer  wag  a  sister  of  Mrs.  Alfred  Rix, 
and  seems  to  have  aHslated  her  in  manag- 
ing the  boarding-house.  There  is  some 
evidence  tending  to  show  that  r.he  board- 
ing-house business  Included  the  three 
buildings  above  mentioned.  A.  O.  Spen- 
cer arqulred  title  to  lot  739  in  1871,  but 
Alfred  Rix  contlnned  to  rent  the  property, 
and  to  collect  rents,  and  make  such  re- 
pairs as  were  required,  down  to  May, 
1889,  at  which  time  plaintiff  received  his 
deed.  Rix  also  paid  all  taxes  assessed  on 
the  property  during  that  period.  It  was 
always  assessed  to  A.  G.  Spencer.  Spen- 
cer mortgaged  the  property  soon  after  bis 
purchase  to  secure  a  loan  of  91,500  from 
the  Hlbernla  Bank.  Afterwards,  he  mort- 
gaged the  property  to  the  Clay-Street 
Bank  to  seuurea  loanot  thesameamounf. 
and  then  to  the  French  Bank.  The  last- 
named  mortgage  was  in  existence  on  and 
after  1880,  and  the  mortgage  tax,  us  the 
law  required,  was  assessed  to  the  bank. 
Alfred  Blx  paid  not  only  the  tax  assesseii 
on  the  property  to  A.  G.  Spencer,  but  the 
tax  on  the  mortgage  assessed  to  the 
bank,  lor  the  interest  acquired  through 
its  mortgage  from  Spencer.  This  mort- 
gage was  given  before  the  new  constitu- 
tion took  effect,  and  provided  that  the 
mortgagor  should  pay  the  taxes.  Blx 
contlnned  to  pay  them  until  1886.  In  1H?9 
the  furniture  in  the  boarding-house  v.  as 
attached,  and  Mrs.  Rix,  settling  an  in- 
debtedness which  must  have  been  her  hus- 
band's, compromised  the  claims,  and  one 
of  ttie  conditions  of  the  compromise  was 
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that  tb»  payment  ut  $3,000  should  be  ee- 
cured  by  a  mort(!;age  qpon  the  property 
in  dispute.  It  was  so  secured  by  a  mort- 
jtage  executed  by  A.  G.  Spencer.  It  is  one 
of  the  niortgaKes  under  the  foreclosure 
uf  which  defendant  Ilor^tmunn  claims  to 
iiave  acquired  title.  Alfred  Ilix  was  not 
called  us  a  witness  by  the  plaintiff,  who 
Is  hiH  sun.  No  one  ever  heard  him  say 
that  he  claimed  the  property  as  his  own. 
His  brother-in-law,  Spencer,  testified; 
"Mr.  Alfred  Rix  never  claimed  to  me  to 
own  the  prr)perty.  No  one,  except  myself, 
ever  claimed  to  own  it,  so  far  as  I  know. " 
Plaintiff  tells  how  he  acquired  liis  title: 
"No  consideration  actually  passed.  I 
wrote  to  tny  father,  and  told  biui  I  want- 
ed the  piece  of  property.  I  made  out  the 
deed,  and  sent  it  to  him,  and  he  executed 
it."  Spencer  was  a  witness  for  defendant. 
He  i0  pialntifl's  uncle,  and  bis  interest  in 
the  property  bad  been  foreclosed  and  sold. 
He  does  not  aeem  to  know  how  Klx  came 
to  keep  possession  of  the  property.  He 
says:  "I  knew  who  was  occupying  it, — 
tenants  of  Mrs.  Rix.  She  kept  a  boarding- 
house.  I  never  gave  her  permission  to 
use  the  property. "  "Question.  Well,  bow 
did  8be  CO  ire  to  use  it?  Answer.  Well, 
she  bad  posseRsion  of  the  premises.  IShe 
De%'er  requested  my  permission.  Q.  Well, 
did  you  ever  make  an.v  objection  to  her 
using  them?  A.  I  did  not.  Q.  Just  let  her 
use  them?  A.  She  had  possession.  She 
mieht  as  well  use  it,  anyway."  His  depo- 
sition was  taken  before  the  trial.  Being 
asked  In  regard  to  improvements,  he  tes- 
tified :  "Question.  Didn't  .vou  know  the 
front  of  the  place  was  different;  that  is, 
the  front  steps?  Answer.  Perhaps  Mr. 
Rlx  did  that:  I  never  told  him.  It  might 
have  been  for  bis  own  benefit.  He  said  he 
ought  to  do  something  for  the  use  of  it." 
At  the  trial  he  testified  that  this  answer 
was  a  mistake;  that  Rlx  did  not  make 
the  remark  attributed  to  hio).  The  court 
may  have  believed  the  first  statement. 
We  think  the  trial  court  correctly  held 
that  the  possession  of  Rix  was  not  ad- 
ver»ie. 

The  alleged  error  In  allowing  Freeman 
and  Bates  to  testify  that  plaintiff  brooght 
to  their  office  the  abstract  showing 
Spencer's  title,  and  that  be  urged  the 
sufficiency  of  the  security  tor  the  $2,000 
mortgage,  conceding  it  to  bare  been  er- 
ror, was  barmloHs.  So  far  as  there  was 
any  point  in  it,  the  evidence  was  already 
in,  without  objection,  in  the  testimony  of 
plaintiff  himself.  We  advise  that  ibe  or- 
der be  affirmed. 

We  concur:    Vancuep,  C;  Belcbbb,  C. 

Pbb  Cdriah.  For  the  reasons  given  In 
the  foregoing  opinion  theorderis  affirmed. 


n  Cal.  «5  — 

Rosenthal  v.  McMann  et  al  (No.  13,614.) 

'.Supreme  Court  of  California.    Fob.  87, 1892.) 

C0BVBB81017 — Sdpticienot  op  Complaint— Jodo- 
MEHT  OP  DiamasAi/— Reb  Judicata— Entbt  op 

JUDeMBNT. 

1.  In  an  action  for  conTerslon,  a  complaint 
which  alleges  that  plaintiff  la  entitled  to  posses- 
sion is  safBcient,  when  not  objected  to,  to  support 
a  Judgment  for  plointifl,  though  it  fells  to  aver 
ownership  in  plaintiff. 


3.  A  iadgment  dismissing  an  action  by  a  non- 
resident for  failure  to  fuml&h  security  for  costs, 
as  allowed  by  Coda  Civil  Proc.  §  1037,  though 
within  the  class  of  cases  in  which  section  58'3 
provides  that  judgment  "must"  be  rendered  on 
the  merits,  is  not  a  judgment  on  the  merits,  and 
therefore  is  not  a  har  to  a  subsequent  suit  on  the 
same  cause  of  action,  since  section  WOS,  subd. 
2,  provides  that  a  judgment  in  such  case  is 
conclusive  only  "in  respect  to  tho  matter  directly 
adjudged. " 

3.  Where  there  is  a  substantial  conflict  in  the 
evidence  w  to  the  material  facts,  the  evidence 
will  not  be  reviewed  on  appeal. 

4.  Code  Civil  Proo.  i  681,  providing  tbat  im 
action  "may"  be  dismissed  by  the  court  when, 
after  verdict  or  final  submission,  the  party  enti- 
tled to  judgment  neglects  to  have  the  same  en- 
tered for  more  than  six  months,  is  not  mandatory ; 
and  a  motion  to  dismiss,  made  live  days  after 
tne  expiration  of  the  six  months,  was  properly 
denied,  where  the  unsuccessful  party  was  not  in- 
lured  by  the  delay,  and  the  attorney  for  the  other 
party  testified  that  he  paid  ttie  clerk  the  fee  for 
the  entry  of  Judgment,  which,  under  the  rules, 
was  equi7alent  to  an  order  to  enter  Judgment, 
and  that  he  informed  the  clerk  of  the  opposing 
attorney  that  he  would  not  proceed  on  the  Judg- 
ment until  the  motion  for  new  trial  was  dis- 
posed of. 

Commissioners'  decision.  Department 
1.  Apoeal  from  superior  court,  city  and 
county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  for  conversion  by  Jennie  Rosen- 
thal against  William  McMann  and  Ben 
ScbloBP.  Judgment  for  plaintiff.  Defend- 
ants appeal.    Atfirmed. 

M.  J.PJatshek,  Frauk  Etsner.&nd  Mitch- 
ell &  McFlke,  for  appellants.  M.  C. 
Hasaett  and  Jas.  F.  TevIJn,  for  respond- 
ent. 

Temple,  C.  This  record  presents  three 
appeals,— from  the  judgment,  from  tho 
order  refusing  a  new  trial,  and  from  an 
order  made  after  judgment  refusing  to  dis- 
miss the  action  because  judgment  was  not 
entered  within  six  months  after  its  ren- 
dition. The  action  was  brought  to  re- 
cover damages  for  the  conversion  of  $500, 
and  it  is  averred  in  the  complaint  "tbat 
on  the  14tb  <lay  of  June,  A.  D.  1887,  plain- 
tiff was  po^scHsed  of  five  hundred  ($500) 
dollars  in  gold  coin  of  the  United  States, 
and  that  she  then  was,  and  ever  since 
has  been,  and  now  is,  entitled  to  the  pos- 
session thereof.'*  Conversion  and  damage 
are  then  charged,  but  there  is  no  aver- 
ment of  ownership.  The  defendants  did 
not  demur,  but  answered  by  a  general 
denial  and  plea  of  a  former  judgment  in 
bar.  On  the  trial  no  objection  was  made 
to  the  sufficiency  of  the  complaint,  but 
tlie  issue  of  fact  was  whether  the  money 
belonged  to  plaintiff  or  her  husband, 
whose  creditors  bad  attached  It.  It  is 
now  claimed  that  the  complaint  is  insuffi- 
cient to  support  the  judgment,  which  was 
for  the  plaintiff,  because  it  does  not  aver 
ownership  or  title  In  the  plaintiff.  To 
enable  a  plaintiff  to  recover  for  property 
taken  by  a  wrong-doei,  he  must  have  the 
general  ownership  or  a  special  ownership 
in  the  goods,  and  one  having  the  posses- 
sion, merely,  is  the  owner  as  against  a 
wrong-doer.  But  it  is  said  that  posses- 
sion is  merely  probative.  One  may  re- 
cover against  a  wrong-doer  upon  a  com- 
plaint  averring   ownership  although  he 
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prove  pouaessfon  only,  because,  as  against 
a  mere  treapasBer,  that  proves  owner- 
ship; bat  here  it  is  claimed  the  question 
is  not  one  of  evidence,  but  ol  pleading. 
But  even  on  that  theory  the  facts  neces- 
sary to  show  a  cause  of  action  in  the 
plaintiff  are  nil  contained  in  the  com- 
plaint, although  some  essential  fact  may 
appear  only  by  inevitable  inference.  If 
the  findings  bad  included  the  facts 
averred,  and  had  gonetnrtber,  and  stated 
that  the  property  was  not  plaintiff's,  hut 
belonged  to  some  third  person  whose 
bailee  she  was,  it  would  have  supported 
the  judgment.  In  fact,  the  allegation 
formerly  deemed  requisite,  or  at  least 
held  to  be  sufficient,  "was  lawfully  pos- 
sessed as  uf  bis  own  property,"  contained 
nothing  more.  The  possession  would  be 
presumed  lawful,  and,  as  against  a  tres- 
passer, even  one  who  obtained  possession 
wrongfully  was  deemed  to  have  been 
lawfully  possessed. 

It  is  claimed  that  the  judgment  is  not 
sustained  by  the  findings.  Finding  No. 
S  shows  that  the  plaintiff,  July  21,1887, 
commenced  an  action  against  these  de- 
fendants for  the  same  cause  of  action  set 
up  in  the  complaint  herein;  that  the  de- 
fendants appeared  and  answered  In  that 
action ;  that  afterwards,  November  fi, 
1887,  a  notice  demanding  from  plaintiff 
security  for  costs,  on  the  grouud  that  she 
resided  out  of  the  state,  was  served  on 
plaintiff's  attorney  in  that  suit,  and  there- 
after, to-wit,  December  7, 1887,  no  under- 
taking having  been  given,  the  court  or- 
dered said  action  to  De  dismissed,  and 
judgment  was  accordingly  duly  made, 
given,  and  entered,  dismissing  said  ac- 
tion. The  proceedings  which  resulted  In 
that  judgment  were  under  sections  1036 
and  1037  of  the  Code  of  (Jivll  Procedure. 
It  is  contended  that  the  judgment  so  en- 
tered dismissing  the  action  was  a  judg- 
ment on  the  merits,  and  therefore  a  bar 
to  any  other  action  founded  upon  the 
same  cause  of  action.  It  is  not  denied 
that  this  suit  is  Identical  in  that  respect 
with  the  first  suit.  The  argument  in  sup- 
port of  this  position  is  as  follows:  Sec- 
tion 581,  Code  Civil  Proc.  enumerates  six 
different  cases  in  which  Judgment  of  dis- 
missal or  nonsuit  may  be  entered.  Judg- 
ment of  dismissal  for  failure  to  give  secu- 
rity forcosts,  as  authorized  by  section  1037, 
is  plainly  not  one  of  the  cases  provided  for 
in  section  581.  The  next  section  (582) 
reads:  "In  every  case,  other  than  those 
mentioned  in  the  last  section,  judgment 
must  be  rendered  on  the  merits."  This 
case  is  not  one  of  those  mentioned,  and 
therefore  it  is  a  judgment  on  the  merits. 
This  contention  may  be  summarily  dis- 
posed of  by  refereni'e  to  the  second  subdi- 
vision of  section  1908,  Code  CTvil  Proc,  by 
virtue  of  which  tlie  judgment  is  made  a 
bar,  if  It  be  one:  "The  judgment  or  order 
is,  in  respect  to  the  matter  directly  ad- 
judged, conclusive,"  etc.  The  matter  di- 
rectly adjudged  here  was  that  plaintiff 
bad  failed  to  give  security  for  costs,  and 
therefore  could  not  be  heard,  and  not  that 
she  bad  no  cause  of  action,  or  that  defend- 
ants had  a  valid  defense.  A  judgment 
upon  the  merits  Is  one  which  determines, 
either  upon  an  issue  of  law  or  tact,  which 


party  is  right.  A  Judgment  that  a  party 
cannot  be  heard  can  only  conclude  as  to 
that  question.  It  could  not  determine 
the  merits  of  the  action,  which  the  court 
refused  to  consider  at  all.  Although  not 
on  the  merits,  should  it  preclude  an  ab- 
sent plaintiff,  after  becoming  a  resident 
here,  or  after  he  is  able  to  give  security, 
from  bringing  another  suit?  Not  being 
a  bar  under  the  statute,  we  see  no  reason 
why  it  should. 

There  is  nothing  in  the  objection  to  the 
admission  in  evidence  of  certain  state- 
ments of  plaintiff,  and  the  matter  seems 
utterly  harmless  if  admitted  to  have  been 
erroneous.  There  was  a  substantial  con- 
flict in  the  testimony,  and  we  cannot  re- 
view it.  The  alleged  discrepancies  in 
plaintiff's  testimony  are  too  obvious. 
When  speaking  of  her  lack  of  means,  she 
mnst  refer  to  means  furnished  by  her  hus- 
band. She  speaks  of  her  lack  of  money 
and  her  f  500  in  bank  almost  in  the  same 
breath.  She  was  not  asked  to  explain. 
Her  evidence,  however,  does  not  seem  very 
satisfactory,  but  she  positively  states  the 
essential  facts  of  her  case,  and  the  court 
may  have  concluded  from  the  appearance 
and  bearing  of  defendants'  witnesses  that 
they  were  unworthy  of  belief.  At  any 
rate,  under  the  well-established  rules,  this 
court  cannot  interfere. 

The  appeal  is  from  the  order  refusing  to 
dismiss  the  case  because  judgment  was 
not  entered  within  six  months  after  ita 
rendition.  The  findings  were  filed  March 
11, 1889.  Notice  of  motion  to  dismiss  was 
served  September  17th,  and  judgment  was 
recorded  September  19th.  The  notice  was 
given,  therefore,  five  days  after  the  six 
months  had  expired,  and  the  judgment 
was  entered  seven  days  after  the  expira- 
tion of  that  period.  Two  excuses  were 
given  for  the  neglect:  One,  that  plaintiff's 
attorney  paid  four  dollars,  which  he  avers 
the  rules  of  the  court  required  as  a  fee  for 
the  entry  of  judgment,  but  did  not  tell  the 
clerk  to  enter  or  to  forbear  entering  the 
judgment.  He  claims  that  this  wasequiv- 
alent  to  an  order  to  enter  it.  Appellants 
deny  the  existence  of  the  rule,  and  the 
rules  am  not  brought  up.  Wo  still  have, 
however,  the  affidavit  of  plaintiff's  attor- 
ney that  he  paid  four  dollars  to  the  clerk 
as  a  fee  for  recording  the  judgment.  The 
other  excuse  is  that  he  Informed  the  clerk 
of  defendants'  attorney  that  he  would  not 
proceed  on  the  Judgment'  until  the  motion 
for  a  new  trial  was  disposed  of.  This  fact 
is  denied  by  appellants'  attorney,  and  it 
seems  a  little  inconsistent  with  other  rea- 
sons given  for  the  delay.  It  appears  that 
appellants  were  not  injured  by  the  delay. 
The  affidavit  of  the  attorney  shows  that 
be  did  not  know  that  judgment  had  not 
been  entered.  But  appellants  claim  that 
section  581  of  the  Code  of  Civil  Procedure 
is  mandatory,  and  that  the  court  had  no 
discretion  in  the  matter.  Plaintiff  had 
neglected  to  have  the  judgment  entered 
for  more  than  six  months,  and  defendants 
were  absolutely  entitled  to  the  order. 
The  first  clause  of  section  5S1  reads:  "An 
action  may  be  dismissed,  ora  judgment  of 
nonsuit  entered.  In  the  following  cases." 
Then  follow  six  subdivlHlons  specifying 
the  cases,  in  ail  of  which  it  is  claimed  the 
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light  of  a  party  to  a  dIsmlsBal  la  absolate. 
Therefore  "may"  In  the  first  clause,  which 
Bpi>1Iea  to  all  the  subdlTislons,  ahonid  be 
read  "maat. "    Bat  thia  Is  a  niiataken  aa- 
8umption.    The  two  flret  casea  are  where 
the  parties  "may"  diamlaa.    These  anbdl- 
Tlsiona  are  not  addreaaed  to  the  clerk,  aa 
appellants  assume.    Fnder  the  first,  the 
plaintiO  "may"  dismiss;    under  the  sec- 
ond, either  party.    It  is  evident  that  the 
word  cannot  be  read"mu8t,*'a8applied  to 
either  of  theae  cases.    The  third   appliea 
to  the  court,  and  authorizes  a  diamlHsnl 
\rhen   the  plaintiff  fails  to  appear  at  the 
trial.    Thia  has  never  been  regarded  as 
mandatory,  and,  if  it  were,  the  party  In 
default  could  apply  for  relief  under  section 
473,  when  hie  neglect  may  be  excused.  The 
fourtli  provides  for   the  right  to   have  a 
case  dismiHsed    when  the  plaintiR  aban- 
dons ]t.    Thia  seems  a  nataral  rip;ht  ot  the 
defendant,  and   may  be   therefore  consid- 
ered as  mandatory.    The  fifth  is  the  ordi- 
nary motion  of  nonsuit,  and  is  not  man- 
datory in  any  other  sense  than  that  every 
judicial   determination  should   lie  correct. 
It  is  really  a  judgment  upon  the  evidence 
as  to  the  rights  of  the  parties,  not  conclu- 
sive, because  the  statute  so  ordaina.    The 
only  remaining  subdivision  Is  the  one  la 
qnestion.     We  have  seen  the   argumeot 
that  the  language  is  mandatory,  because 
the  right  Is  absolute  In  the  other  subdivia- 
iona,  cannot  be  maintained.     The  autlior- 
Ities  cited   do  not  apply;  they  are  merely 
to  the  effect  that  a  public  officer  cannot 
decline  to  do  an  act  which  is  enjoined  up- 
on him  by  law.  or  to  perform   an  official 
duty.    The  judge  cannot  decline  to  try  a 
case  properly  pending  in  his  court,  or  to 
hear  an  application  for  an  order  he  has 
the  power  to  make,  nor  can   the  clerk  de- 
cline to  file  papers  which   parties  have  a 
right  to  have  Bled.    To  suppose  that  they 
apply  to  this  case  is  to  assume  the  very 
point  in  debate,— that  the  right  Is  abso- 
lute.   But,  if  the  right  were  absolute,  the 
party  in  default  would  have  the  right  to 
apply  to  be  relieved  from   the  order,  if 
made  through  his  excusable  neglect,  under 
section  473  of  the  Code  of  (Mvil  Procedure, 
and.  that  being  so,  it  seems  triSing  tu  say 
the  excuse  cannot  be  heard    when   the  or- 
der is  applied  for.    Considering  that  no 
barm  has  occurred  through  the  delay,  we 
cannot  sny  that  the  court  abased  its  dis- 
cretion in  making  the  order.    We  advise 
that  the   judgment   and    the   orders    bo 
aOirmed. 

We  concur:    Vanclief,  C;  Brlciier,  C. 

Per  CuitiAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
the  orders  appealed  from  are  affirmed. 


S3  Cal.  MS 

People  v.  Scott.    (No.  20,842.) 
(Sujrreme  Cov/rt  of  California.    March  3,  1892.) 

Crimisal  Law— Rejection  of  Evidescb — Habm- 
LESS  Krkos. 
Defendant,  on  trial  for  assault  with  intent 
to  kill.  \raa  not  allowed  to  aslt  the  prosecuting 
witness  if  he  had  not  stated  to  various  parties 
(namlDK  them)  that  ho  (witDess)  would  use  his 
hhotioin  on  defendant,  or  words  to  that  effect. 
Su'osequently  defeudant  was  allowed  to  prove  by 
these  "various  parlius"  tbo  statements  made  by 


the  prosecuting  witness.    HeZ(Z,  that  th*  refasal, 

if  error,  was  harmless. 

Department  1.  Appeal  from  superior 
court,  Napa  county;  E.  D.  Ham,  Judge. 

J.  W.  Scott  was  convicted  of  assault 
with  Intent  to  commit  murder,  and  ap- 
peals.   Affirmed. 

C.  S.  HHrker,  for  appellant.  Atty.  Gen. 
Hart,  for  the  People. 

Garoctte,  J.  Defendant  was  convicted 
of  an  assault  with  intent  to  commit  mur- 
der, and  now  prosecutes  an  appeal  to  this 
court.  The  instructions  asked  by  defend- 
ant, and  retased,  were  substantially  given 
in  the  charge  of  the  court.  Neither  do  we 
think  the  evidence  was  of  the  character 
upon  which  to  predicate  an  Instruction 
that  the  defendant  could  be  convicted  of  u 
simple  assault.  He  was  either  justifiable, 
or  guilty  of  a  graver  offense.  People  v. 
Madden,  76  Cal.  521,  18  Pnc.  Bep.  40?. 
Again,  if  counsel  desired  such  an  instruc- 
tion to  be  given,  he  should  have  requested 
the  court  to  that  effect. 

It  is  Insisted  that  the  court  erred  In  re- 
fusing to  allow  defendant  to  ask  the  pros- 
ecuting   witness,   on    cross-examination, 
questions  concerning  alleged  threats  made 
by  said   witness  against  defendant  prior 
to  the  day  of  the  shooting.    These  mat- 
ters were  not  adverted  to  in  the  examina- 
tion in  chief,  and  coold  only  be  proper  in 
cross-examination  for  the  purpose  of  indi- 
cating the  prejudice  and   bias  of  the  wit- 
ness upon  the  stand,  and   thereby  tending 
to  weaken  the  effect  of  his  testimunj'.    In- 
asmuch as  tlte  witness  was  then  testify- 
ing in  the  role  of  a  prosecuting  witness 
against  the  defendant  upon  an  accusation 
charging  the  defendant  with   assault  to 
murder  him.  It  would  seem  that  the  pres- 
entation of  evidence  upon  the  part  of  the 
counsel  tending  to  show   the  bias  of  the 
witnesa    against   the   defendant     waa   a 
waste   of   energy.     The    record    recites: 
"Counsel  tor  defendant  then  Inquired  fully 
into  a  quarrel  defendant  and    the  witness 
had  on  the  21st  and   22d  days  of  January, 
and   as  to  witness'  ieolings   towards  de- 
fendant; all   of  "Which   said  inquiries  were 
fully  answered  by  the  witness."    It  would 
seem  from   this  disclosure  in  the  record 
that  the  court  allowed  defendant  quite  a 
wide  latitude  in  exhibiting  the  animus  of 
the  witness'  mind  to  the  jury.    The  main 
point  in  defendant's  contention   nppears 
to  be  tiiat  the  error  waa  committed  in  not 
allowing  him  to  ask  the  witness  if  he  had 
not  stated  to  various    parties   (nnmlug 
them)  that  he  (witness)   would  use  his 
shotgun   upon  the  defendant,  or  words  to 
that   effect,    ('ounsei    insists   that    these 
questions  were  proper  for  the  purpose  of 
laying   a   foundation   for    impeachment. 
Conceding  such  to  he  the  fact,  the  error  ot 
the  court  rejecting   the  offered   testimony 
was  entirely  harmless;  for   the  defendant, 
in  presenting  his  own  case  to  the  jury, 
proved  by  these  various  parties  the  state- 
ments made  by  the  witness,  and  being  the 
same  matters  upon  which  thecourt  refused 
to  allow  the  witness  to  be  interrogated. 
There  could  be  no  error  in  refusing  to  al- 
low defendant  to  lay  a    foundation  for 
impeachment,  when  the  court  subsequent- 
ly   admitted   the   impeachii^    testimony 
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wlihout  a  foundation.  The  statements 
•were  admitted  Jn  evidence  before  the  jury, 
and  that  was  all  the  defendant  cuuld  ask. 
Let  the  jodgment  and  order  be  affirmed. 

We  concur:  Pateboon,  J. ;  Habrihon,  J. 


n  cai.  m 

KiRHAN  et  al.  V.  HiiNNBWiLi.  et  al.    (No. 

14,463.) 

(Supreme  Court  of  Calif  omia.    March  4, 1893.) 

Ubtieit  OS  Afpeal — Watbb-Riohts — ^Abab- 

DONMBNT. 

1.  The  insufflcienoy  of  AndinKS  to  support  a 
]udf;iiient  cannot  beuonsidered  on  anappeal  from 
an  order  denjlng  a  new  trial. 

2.  Defendants  claimed  title  to  a  water-riKht 
tbrougb  a  company  that  had  absolutely  aban- 
doned the  right  for  more  than  SO  years  immedi- 
ately prior  to  the  time  when  defendants  attempt- 
ed to  assort  ownership.  Durinf?  all  this  time 
plaintlfC  had  the  rights  of  riparian  owner,  and 
most  of  the  time  appropriated  it  to  particular 
uses.  Held,  that  aoandonment  had  destroyed 
the  right  claimed  by  defendants. 

Department  2.  Appeal  from  superior 
court.  Mono  county:  O.  F.  Hakes,  Judge. 

Action  by  KIrnian  and  others  aKainst 
HunnewllI  and  others.  Judgment  for 
plaintiffs.    Defendants  appeal.    Attirmed. 

Ww.  O.  Purker,  C.  A.  Schumao,  James 
E.  Goodal,  and  Fox,  Kello/t  A  King,  for 
appellants.  Richard  8.  Miner,  lor  re- 
spondents. 

MoFarland,  J.  This  action  was  brouKht 
to  enjoin  defendants  from  diverting  the 
waters  of  a  natural  water-course,  and 
to  recover  damages  for  past  diversion 
thereof.  Judgment  was  rendered  in  favor 
of  plaintiffs;  and  defendants,  having  made 
a  motion  for  a  new  trial,  and  the  court 
having  denied  the  same,  appeal  from  the 
order  denying  said  motion.  There  is  no 
appeal  from  the  Judgment. 

1.  Nearly  the  whole  force  of  the  argu- 
ments of  appellants'  counsel  is  directed  tn 
the  point  that  the  findings  do  not  support 
the  judgment.  In  their  final  brief,  after 
having  i*eferred  to  Dedmon  v.  Moffltt, 
(Cal.)  26  Pac.  Hep.  800,  they  say:  "We  are 
not  asking  here,  as  was  asked  there,  to  re- 
verse the  judgment  for  want  of  a  particu- 
lar finding;  but  our  contention  is  that 
this  judgment  should  he  reversed  because 
It  Is  not  supported  by  the  findings  made. '' 
But  it  is  definitely  settled  that  the  insuffi- 
ciency of  the  flndtng:s  to  support  the  judg- 
ment cannot  be  considered  on  an  appeal 
from  an  order  denying  a  new  trial.  That 
point  can  be  raised  only  on  an  appeal 
from  the  judgment.  Brison  v.  Brisou,  90 
Cal.  323,  27  Pac.  Rep.  1«6;  In  re  Doyle,  73 
Cal.  507, 15  Pac.  Rep.  125;  Martin  v.  Mat- 
field,  49  Cal.  45.  Counsel  for  appellants 
say,  among  other  things,  that  certain 
general  findings  are  inconsistent  with  cer- 
tain special  findings,  that  therefore  the 
specinl  iindlngs  should  prevail,  and  that 
upon  the  special  iSudings  the  judgment 
should  have  been  for  appellants.  But 
that  is  nothing  more  than  saying  that  the 
findings  do  not  support  the  judgment.— a 
position  which,  as  wehave  seen,  cannot  be 
taken  on  this  api)eal.  If  a  court,  upon  an 
issue  essential  to  the  decision  of  the  case. 
Should  make  two  findings  directly  contra- 


dictory of  each  other,  the  point  might 
possibly  be  made,  oq  an  appeal  from  an 
order  denying  a  mdtion  for  a  new  trial, 
that  tliere  was  no  finding  npon  snch  es- 
sential issue,  and  therefore  a  mistrial. 
Such  point,  however.  Is  not  made  here; 
and,  moreover,  we  find  in  this  case  nu 
such  contradictory  findings. 

2.  There  is  some  contention,  apparently 
not  much  relied  on,  that  the  evidence  is  in- 
sufficient  to  support  some  of  the  findings. 
There  are  about  6uO  pages  of  evidence  in 
the  printed  transcript.  Most  of  it  con* 
slsts  of  the  testimony  of  witnesses  by 
question  and  answer,  apparently  taken 
bodily  from  the  reporter's  notes.  It  could 
hardly  be  expected  that  this  court  would 
critically  examine  this  mass  of  matter, 
which  ought  to  havu  been  condensed  to 
one-sixth  of  its  present  volume.  We  have 
looked  through  It,  however,  and  have 
seen  no  reason  for  disturbing  the  findings 
for  want  of  support  in  the  evidence. 

8.  It  is  contended  by  appellants  that  the 
court  erred  in  sustaining  objections  to  cer- 
tain deeds,  bills  of  sale,  aud  records  offered 
by  appellants  as  tending  to  prove  paper 
title  m  them  to  a  certain  ditch  and  water- 
right  claimed  by  them.    It  appears  from 
tlie  findings  that  as  early  as  1862  plain- 
tiffs' grantors  settled  upon  lands  through 
which  a  natural  water-course  runs,  called 
"Dogtown  Creek;"  and  since  then  plain- 
tiffs and  their  grantors  have  continuously 
used  the  water  of  said  stream  to  Irrlga*,e 
said  lands,  and  for  general  farming  and 
domestic  purposes.    The  said  lands   were 
then  public  lands,  and  they  afterwards 
commenced  to  obtain  title  thereto.    They 
first  perfected  their  title  to  part  of  the 
land,  through  a   United  States  patent,  In 
1871,  and  gradually,  through  the  next  few 
years,  perfected  their  title  to  the  whole. 
It  is  not  necessary  to  accurately  determine 
what  rights  plaintiffs  had  to  the  use  of 
the   water  during  the  period  when    they 
were  taking  steps  to  acquire  the  title  of 
the   government,  because   after  they  re- 
ceived the  first  patent  in  1871  they  had  all 
the  rights  of  riparian  i)roprietors,  and  the 
decision  of  the  case  would  be  the  same  If 
their  rights  are  held  as  commencing  only 
from  that  date.    Dogtown  creek  runs  in 
a  southerly  direction  to  and  over  plain- 
tiffs' land,  and   lias  a  fork   or  tributary, 
called  "West  Fork  of  Dogtown  Creek," 
and  also  another  tributary,  further  to  the 
east,  called    "Virginia     Creek,"  both    of 
which  empty  into  the  main  creek  above 
tlielandof  plaintiffs.    In  the  fall  of  1860 
an  association  of  miners  working  mines  at 
Monoville,  wiiich  is  east  of  and  beyond 
the  water-sbed  of  said  Dugtowncret-k  anil 
its  said  tributaries, built  a  ditch  from  said 
West  Fork  across  said   Virginia  creek   to 
said  Monoville,  and  thus  conveyed  all  the 
water  of  said   West  Fork,  except  about 
40  Inches,  to  said   Monoville,  for  the  pur- 
pose   of    working    mines    at    said    latter 
place.    This  unincorporated,  and  appar- 
ently unorcunized,  association,  composed, 
of  about  2i(0  persons,  was  called,  as  the 
findings  show,  the   "New   Ditch  Compa- 
ny ;"  but  as  early  as  1S62  it  began  to  dis- 
band, and  the  nienibera  of  it  began  to 
scatter  and   go  to  other   localities,   but 
"various   persons    and    strangers"    con- 
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tinned  to  nae  the  dltcb  until  some  ttine  In 
1864.  Tho  ditch  then  fell  Into  disuse, and 
was  abandoned,  except  a  small  part  o(  It 
running  from  said  West  Fork  of  DoRtown 
creek  to  a  point  called  "Outlet, "  between 
said  West  Fork  and  said  Virginia  creek. 
The  rc«t  of  it,  from  1864  to  1886,— more 
than  20  years,— "was  absolutely  aban- 
doned, and  nopersonor  persons  whatever 
exerclt^ed  any  ownership  over  or  used  the 
same  for  any  purpose  whaterer."  From 
1864  to  1886  the  water  either  ran  directly 
down  the  said  West  Fork  and  upon  plaln- 
tlffs'  land,  or  it  was  carried  during  the 
mining  seasons  through  the  remnant  of 
the  ditch  to  said  "Outlet,"  and  was  used 
"by  various  perRona"  to  mine  some  gravel 
diggings  In  the  neighborhood,  from 
whenre  it  ran  down  to  and  upon  plain- 
tiffs' land.  It  does  not  appear  that  this 
use  of  the  water  at  said  gravel  diggings 
Impaired  Its  value  to  plaintiffs.  They  do 
not  complain  of  It,  and  such  use  is  not 
affected  by  the  Judgment  herein.  And  dur- 
ing said  period,  from  1864  to  1886,  all  of 
said  water  contlnnously  flowed  down  to 
the  land  of  plaintiffs,  and  was  used  by 
ttaem  to  Irrigate  their  land,  and  for  do- 
meatlc  and  general  farming  purposes. 
But  In  1886  and  1887  the  defendants  divert- 
ed all  the  water  of  said  West  Fork  of  Dog- 
town  creek,  and  carried  It  entirely  beyond 
the  said  water-shed,  so  that  It  could  not 
flow  back  to  plaintiffs'  land.  Now  the 
defendants  sought  to  connect  themselves 
with  the  right  of  said  old  disbanded  asxo- 
clatlon  of  miners  of  1860-62,  and  tor  this 
purpose  offered  the  papers  which  thecourt 
rnled  out.  The  Hrst  was  a  money  judg- 
ment In  the  district  court  in  favor  of  one 
Shaw  against  the  "United  Water-Ditch 
Company"  for  911,500.  The  next  paper 
offered  was  a  deed  to  said  Shaw  from  a 
constabln,  purporting  to  have  been  made 
in  pursuance  of  a  sale  upon  an  execution 
issued  out  of  a  Justice's  court  on  a  money 
Judgment  In  favor  of  one  Phelps  against 
the  United  Water-Ditch  Company,  noth- 
ing having  been  offered  except  the  deed  It- 
self. The  next  was  a  deed  from  Shaw  to 
a  grantor  of  the  defendants.  The  said 
Judgment  was  rendered  and  said  two 
deeds  were  executed  In  1862  and  1863.  The 
other  papers  offered  were  bills  of  sale,  de- 
pendent for  their  value  upon  said  deed  by 
Shaw.  There  are  some  appnrent  objeu- 
tlonc  to  the  evidence  offered,  even  If  It  had 
been  material.  It  Is  difficult,  tor  instance, 
to  see  how  a  valid  Judgment  could  have 
been  obtained  agalnxt  such  a  body  as  said 
"aseociatlou  of  miners."  But,  as  their 
name  was  the  "New  Ditch  Company." 
how  could  they  or  their  property  be 
affected  by  a  judgment  against  the 
"United  Water- Ditch  Company?"  And 
how  could  a  mere  money  judgment  be  evi- 
dence of  title  to  real  property?  As  to  the 
constable's  deed,  there  was  no  basis  for 
Its  introduction.  But.  If  the  offered  evi- 
dence had  been  admitted,  it  would  not 
bare  changed  the  aspect  of  the  case  at  all. 
The  coort  found  that  the  old  ditch  and 
water-right,  by  which  the  water  had  tor 
a  short  time  been  carried  beyond  the 
water-shed  of  Dogtown  creek,  had  been 
abandoned  for  more  than  20  years  next 
preceding  the  time  when,  in  1886-87,  the 


defendants  undertook  to  again  carry  it 
beyond  said  wnter-shed;  and  that  during 
most  of  that  time  plaintiffs  not  only  had 
the  right  to  It  as  riparian  owners,  but 
had  also  appropriated  it  to  partlcnlar 
uses.  If,  therefore,  the  old  "association  of 
miners"  could  now  be  materialized,  and 
made  a  pi-esent  legal  entity.  It  could  not 
maintain  the  right  which  appellants 
sought  to  assert  under  It.  Decisions  are 
cited  to  the  proposition  that  a  water- 
right  may  be  changed  both  as  to  the 
point  of  diversion  and  the  place  of  use; 
but  after  It  has  been  destroyed  by  aban- 
donment there  is  nothing  left  to  change. 
See  Davis  v.  Oale,  82  Cal.  27.  The  order 
appealed  from  ia  affirmed. 

We    concor;     Db    Havbn,    J.;  Sbarp- 
8TBIN,  J. 


n  Cal.  IM 
Meads  et  »1.  v.  Labar  et  al.  (No.  14,226.) 
(Supreme  Court  of  CaHfomta.  March  6, 189S.) 
Costs  on  Appeal — Authoritt  op  Clbrk— In- 
sertion OP  Costs  in  Remittituu. 
Where,  in  an  action  of  oluim  and  delivery, 
verdict  is  for  plaintiff  for  tbe  return  of  the  prop- 
erty, or  for  the  valoe  thereof,  bat  the  olerk  en- 
ters judgment  tor  the  value,  and  not  in  the  al- 
temstiTe,  and,  on  appeal  by  defendant,  the  su- 
preme court  affirm  the  judgfment,  but  order  it  to 
ne  amended  to  conform  to  tbe  verdict,  the  clerk 
properly  inserted  costs  in  the  remittitur  in  favor 
of  defendant,  under  supreme  court  rule  S4,  which 
provides  that,  in  all  cases  in  which  tbe  Judg^ 
ment  appealed  from  la  reversed,  or  modiflcation 
contains  no  airectlcn  as  to  costs,  the  olerk  will 
insert  in  tbe  remittitur  a  judgment  that  the  ap- 
pellants recover  tbe  costs  of  appeal. 

In  bank.  Appeal  from  superior  court, 
Monterey  county;  Jobn  K.  Alexander, 
Judge. 

In  tbe  case  of  Meads  ▼.  Laser,  28  Pae. 
Rep.  935,  an  amendment  of  the  judgment 
was  ordered,  and  the  clerk  inserted  in  the 
remlttltar  tUe  words  "with  costs."  Mo- 
tion of  plaintiffs  to  recall  tbe  remittitur. 
Denied. 

6'.  F.  Oelh  B.  V.  Moreboase,  and  J. 
M.  Wilcoxea,  tor  appellants.  N.  A.  Dora, 
W.  Al.  R.  Parlcer,  and  G.  W.  n'ebster,  tor 
respondents. 

McFarlako  J.  This  is  a  motion  of  re- 
spondent for  an  order  recalling  the  remit. 
f/turherelnbeforeiasued,  because,  as  Is  con- 
tended, the  clerk  of  this  court  Inadvert- 
ently or  Improperly  inserted  in  the  Judg. 
ment  the  words  "with  costs. "  The  action 
was  "claim  and  delivery,"  and  the  verdict 
of  the  Jury  was  in  favor  of  the  plaintiffs 
for  tbe  property  sued  tor,  or  its  value, 
which  was  found  to  be  $1,000.  The  clerk 
of  the  trial  court,  however,  entered  judg- 
ment against  defendants  for  $1,000,  and 
not  In  the  alternative.  The  defendants 
appealed  from  the  judgment,  and  from  an 
order  denying  a  new  trial ;  and  this  court, 
in  its  opinion  in  deciding  the  appeal,  nfter 
holding  that  the  judgment  should  have 
been  in  the  alternative,  said,  "This  error, 
however,  can  be  corrected  by  an  amend- 
ment of  the  Judgment,"  and  ordered  Judg- 
ment In  these  words:  "The  order  deny- 
ing a  new  trial  Is  affirmed,  but  thecourt 
below  Is  directed  to  correct  tbe  judgment 
as  entered  by  making  it  conform  to  the 


Digitized  by 


Google 


126 


PACIFIO  BEPOBTEB,  Vol.  29. 


(Oal. 


verdict,  and,  as  so  corrected,  it  will  stand 
aflirined."  This  was  a  clear  and  quite  im- 
portant modification  ol  tiie  jodBment; 
and  the  clerk  of  this  court  properly  in- 
cluded costs  in  the  Judgment  entered  in 
this  court,  under  rule  24,  whicb  provides 
that,  "in  all  cases  in  wbicl)  the  judgment 
or  order  appealed  from  is  reversed,  or 
modification  contains  no  direction  as  to 
costs  of  appeal,  the  cierk  will  enter  upon 
the  record,  and  insert  in  tbe  remittitur,  a 
Judgment  that  the  appellants  recover  the 
costs  of  the  appeal."  There  is  therefore  no 
ground  for  granting  the  motion  here 
made,  assuming  that  this  court  has  the 
power  to  recall  the  remittitur  under  cer- 
tain contingencies.    The  motion  is  denied. 

We  concur:  Gabootte,  J.;  Db  Havkn, 
.!.;  Hakuison,  J.;  Patbrson,  J.;  Dhabp- 

3TKIN,  J. 
03  Cal.  S38 

People  v.  Arthur  et  al.    (No.  20,894.) 

(Supreme  Court  of  CaHfomiti.    March  7,  1892.) 

BuKOLART — Evidence— SoFFiciENOY. 

1.  Evidence  that,  early  on  tho  morning  after 
a  burglary,  footsteps  were  traced  from  the  bar- 
ber-shop burglarized  to  a  building  in  which  the 
two  defendants  were  found,  apparently  asleep; 
that  part  of  the  stolen  goods  were  concealed  in 
the  building;  that  goods  stolen  from  a  store  at 
the  same  time  were  uonuoaled  near  the  entrance 
of  the  building;  that  chisels  were  concealed 
therein,  one  of  which  fitted  the  mariis  made  by 
forcing  open  the  door  of  tho  barber  shop ;  that 
within  two  days  before  the  burglary  one  of  the 
defendants  inquired  of  a  bootblack  of  the  barber- 
shop where  he  kept  bis  money;  and  that  on  the 
day  after  the  burglary  one  of  the  defendants  told 
his  young  brother  to  go  to  a  place  where  a  part 
of  the  goods  were  afterwards  found,  and  see  if 
they  were  still  there, — was  sufBcient  to  sustain 
a  conviction. 

2.  Where  defendants  introduced  a  part  of  the 
written  testimony  of  a  certain  witness,  taken  at 
the  preliminary  examination,  it  was  proper  for 
the  prosecution  to  explain  such  testimony  by  in- 
troducing the  preceding  part  thereof,  which  re- 
lated to  substantially  tbe  same  subject. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  S.  A.  Holmes, 
Judge. 

James  Arthur  and  Frank  Stewart  were 
convicted  of  burglary,  and  appeal.  Af- 
firmed. 

John  C.  Devel,  for  appellants.  Atty. 
Gev.  Hart,  for  the  People. 

McFari.and,  J.  Tbe  defendants  were 
convicted  of  burglary  in  tbe  first  degree, 
nnd  appeal  from  the  Judgment,  and  an  or- 
fler denying «  now  trial.  There  area  great 
many  points  formally  made  in  the  bill  of 
exceptions,  and  merely  alluded  to  in  ap- 
pellants' brief,  which  it  would  serve  no 
valuable  purpose  to  notice  in  detail.  We 
see  no  material  error  of  iawcommitted  by 
the  trial  court,  and  tbe  real  question  in 
tlie  case  is  whether  this  court  should 
grant  n  new  trial  because  the  evidence  is 
insuttlciont  to  sustain  the  verdict.  There 
was  evidence  showing,  or  tending  to 
nhow,  among  other  things,  that,  early  on 
the  morning  after  the  burglary,  footsteps 
were  traced  from  the  barber-shop  burg- 
larized to  a  vacant  building  near  by,  in 
whicb  the  defendants  were  found,  appar- 
ently asleep;  that  goods  taken  from  tbe 


barber-shop  were  found  concealed  under 
sawdust  in  said  building, within  a  few  feet 
of  the  place  where  defendants  were  sleep- 
ing ;  tl)at  other  goods  taken  from  a  store 
ndjoiniug  the  barber-shop,  which  store 
had  also  been  burglarised  on  the  same  oc- 
casion, were  found  concealed  near  the  en- 
trance of  said  vacant  bnilding  lieneatb 
some  old  pipe  and  barrels;  that  some 
chisels  were  found  concealed  in  said  build- 
ing, one  of  whicb  fitted  the  marks  on  the 
door  of  the  barber-shop,  which  bad  been 
evidently  forced  open  by  the  use  of  some 
bard  instrument;  'that,  within  one  or  two 
days  before  the  commlsision  of  the  burg- 
lary, one  of  the  defendants  inquired  of  a 
bootblack  connected  with  the  barber-shop 
bow  much  money  be  was  making,  and 
where  he  kept  It;  and  that  tbe  day  after 
the  burglary  one  of  the  defendants  was 
heard  telling  his  young  brother  to  go  to 
the  spot  where  a  part  of  the  goods  were 
afterwards  found,  and  see  if  they  were 
still  there.  No  doubt  the  evidence  left 
room  for  a  plausible  argument  to  the  Jury 
that  the  guilt  of  tbe  defendants  had  not 
been  sufficiently  established;  butit  so  pre- 
sented an  issue  of  fact  as  to  place  tbe  de- 
termination of  Bucb  issue  entirely  within 
the  proper  province  of  the  Jury.  There 
was  no  error  in  tbe  instructions  given  by 
the  court  on  its  own  motion  or  at  the  re- 
quest of  the  prosecution,  and  all  the  in- 
structions asked  by  defendants  were  al- 
lowed. The  defendants  Introauced  a  part 
of  tbe  written  testimony  of  the  witness 
James  Wilson,  which  had  been  taken  at 
tbe  preliminary  examination  ;  and  it  was 
not  error  for  the  court  to  allow  the  prose- 
cntion  to  introduce  a  preceding  part  of 
that  testimony,  as  it  was  siibstantiaily 
upon  tbe  same  subject,  and  explanatory 
and  iilnatrntive  of  the  part  introduced  by 
the  defendants.  The  point  sought  to  be 
made  as  to  the  cross-examination  of  de- 
fendants' witness  Henry  Arthur  does  not 
properly  appear  In  the  record.  There  are 
no  other  points  which  need  special  notice. 
Judgment  and  order  denying  a  new  trial 
affirmed. 

We  concur:  Harriso.v,  J.;  Db  Haven,  J. 


WCal.  SK 
MARYSVILLR  Ei.KCTRIC  LtQHT  &  PoWBRCk). 

V.  Johnson.    (No.  14,478.) 

(Supreme  Caivrt  of  CaHfomia.    March  8, 1892.) 

Corporations— SuBscuiPTiojf  to  Stock — As- 
sessments—Pr.EiDiyo. 

1.  Defendant  and  others,  for  the  purpose  of 
forming  a  corporation,  agreed  to  "subscribe  for 
stock  to  the  amount  set  opposite  to  our  respective 
numes;  amounts  to  bo  due  and  payable  on  tbe 
formation  of  the  company  and  the  issuance  of  the 
stock.  "  Held,  that  the  corporation,  when  formed, 
could  sue  on  such  agreement  as  a  contract  made 
for  its  beneflt. 

2.  Civil  Code,  §  832,  providing  for  the  recov- 
ery of  assessments  on  the  subscribed  stock  of  a 
corporation,  does  not  apply;  the  action  having 
been  brought  on  the  agreement.  Manufacturing 
Co.  V.  Sehafor,  57  Cal.  H'.Hi,  distinguished. 

3.  Wliere  the  complaint  docs  not  show  that 
tho  articles  of  incorp<iration  failed  to  slate  that 
defendant  was  a  subscriber  to  the  capital  stock, 
or  the  amount  of  such  subscription,  it  is  good 
against  a  general  demurrer. 

Department  2.      Appeal  from    superior 
court,  Yuba  county;  J ob.sC. Gray, Judge. 
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Action  by  th«  Marys vllle  Electric  Light 
&  Power  Company  against  one  Johnson. 
ComplHlnt  dlsmlBsed,  and  plaintiff  ap- 
peals.   Reversed. 

C.  A.  Webb  and  fFoi.  O.  Murphy,  tor  ap- 
pellant.    W.  B.  Carlia,  for  respondent. 

De  Eaten,  J.  ThlslB  an  action  brouKbt 
by  the  plaintiff  against  the  defendant  up- 
on the  following  agreement,  allege  to 
have  been  signed  by  him  and  others:  "For 
the  purpoHe  ot  forming  a  corporation  to 
have  for  Its  object  the  furnishing  of  the  In- 
candescent system  of  electric  lighting  to 
those  who  may  desire  the  same,  and  to 
provide  the  funds  for  the  purchase  of  the 
necessary  plant,  we,  the  undersigned,  here- 
by subscribe  for  stock  to  the  amount  set 
opposite  to  our  respective  names;  amonnts 
to  be  due  and  payableupon  the  formation 
of  the  company  and  the  Issuance  of  the 
stock."  The  complaint  alleges  that  the 
agreement  was  made  and  signed  in  con- 
templation of  incorporating  the  plaintiff 
for  the  purpose  ot  carrying  on  the  busi- 
ness therein  stated,  and  that  thereafter  It 
was  duly  incorporated  under  the  laws  of 
this  state  by  the  defendant  and  the  other 
persons  signing  said  agreement.  It  Is  fur- 
ther alleged  "that  said  corporation,  this 
plaintiff,  succeeded  to  and  acquired  all  the 
rights  of  said  subscribers,  and  each  of 
them,  to  the  amounts  so  subscribed  "  un- 
der the  said  agreement,  and  that  plaintiff 
has  Issned  its  stock  to  the  Bubscriiters, 
and  tendered  to  thedefendant  the  amount 
of  stock  subscribed  for  by  him,  and  that 
he  has  refased  to  pay  for  the  same.  It  is 
also  alleged  that  plaintiff  "duly  made, "  at 
different  times,  calls  for  15,  60,  and  25  per 
cent,  of  the  amounts  so  subscribed  by  the 
defendant  and  others.  The  court  below 
sustained  a  demnrrer  to  the  complaint 
upon  the  ground  that  the  facts  therein 
stated  are  not  sufficient  to  constitute  a 
cause  of  action.  This  ruling  of  the  court 
presents  the  only  question  to  be  consid- 
ered by  ns  at  this  time. 

1.  The  agreement  above  set  out  Is  cer- 
tainly valid.  The  corresponding  promises 
ot  the  other  signers,  and  the  common  ob- 
j<>ct  sought  to  be  accomplished  by  all  the 
parties  to  it, constitute  a  sufficient  consid- 
eration for  the  promise  of  defendant ;  and 
upon  the  formation  of  the  plaintiff  cor- 
poration by  the  persons  signing  the  agree- 
ment, and  plaintiff's  acceptance  of  the 
agreement,  the  defendant  became  bound 
to  take  and  pay  for  the  number  of  shares 
subscribed  for  by  him.  Mnelc-Hall  Co.  v. 
Carey,  116  Masn.  471;  Hotel  Co.  v.  Frie- 
drlch,  26  Minn.  112.  1  N.  W.  Rep.  827; 
Hughes  V.  Manufacturing  Co.,  34  Md.  316; 
Association  v.  Walker,  (Mich.)  47  N.  W. 
Rep.  338.  And  it  is  not  materinl  to  the 
right  of  the  plaintiff  to  maintain  this  ac- 
tion that  It  is  not  expressly  named  In  nuch 
agreement  as  the  promisee.  The  agree- 
ment is  to  bH  construed  according  to  the 
evident  intention  of  the  parties  to  It.  It 
jUHt  as  clearly  appearu  that  It  was  the  in- 
tention of  all  the  parties  that  the  promise 
of  each  should  inure  to  the  benefit  of  the 
corporation  when  formed, as  if  such  Inten- 
tion were  expressly  declared;  and  there- 
fore. In  legal  effect,  the  promise  of  defend- 
ant was  to  pay  to  the  plaintiff  corpora- 
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tlon  when  organlced.  The  corporation 
reaUy  represents  the  parties  to  the  agrea- 
ment.  It  was  brought  into  existence  by 
them  as  an  agent  to  carry  on  the  buslneHS 
named  in  the  agreement,  and  through 
which  they  were  to  secure  the  benefits  to 
arise  from  their  mutual  and  correspond- 
ing promines.  There  is  no  difference  In 
principle  between  the  above  contract, 
signed  by  the  defendant,  in  this  case,  and 
that  construed  by  the  supreme  court  of 
Maasachnsetts  In  the  case  of  Muslc-Hall 
Co.  V.  Carey,  116  Mass.  471.  In  that  case 
the  agreement  was  that  the  parties  sign- 
ing it  would  form  a  corporation,  and 
"  pay  to  the  treasurer  of  the  corporation 
the  amount  of  the  several  shares"  sub- 
scribed for;  and,  iu  speaking  of  such  an 
agreement,  the  court  said:  "In  agree- 
ments of  this  nature,  entered  Into  before 
the  organization  is  formed,  or  the  agent 
constituted  to  receive  the  amounts  sub- 
scribed, the  difficulty  is  to  ascertain  the 
promisee.ln  whose  name  alune  suit  can  be 
liroagbt.  The  promise  of  each  Bubsi-ribi.'r. 
•to  and  with  each  other,' Is  not  a  contract 
capable  of  being  enforced,  or  intended  to 
operate  literally  as  a  contract  to  be  en- 
forced, between  each  subscriber  and  each 
other  who  may  have  signed  previously, 
or  who  should  sign  afterwards,  nor  be- 
tween each  subscriber  and  all  the  others 
collectively  as  individuals.  The  undertak- 
ing is  inchoate  and  incomplete  as  a  con- 
tract until  the  contemplated  organization 
Is  effected,  or  the  mutual  agent  constitut- 
ed to  represent  the  association  of  individ- 
ual rights  Id  accepting  and  acting  upon 
the  proposition  offered  by  the  several  sub- 
scriptions. When  thus  accepted,  the 
promise  may  be  construed  to  have  legal 
effect  according  to  its  purpose  and  intent, 
and  the  practical  necessity  of  the  case, 
to-wit,  as  a  contract  with  the  common 
representative  of  the  several  associates." 
In  Shoe  Co.  v.  Holt,  56  N.  H.  54«,  certain 
persons  signed  the  following  paper:  "The 
undersigned  mutually  agree  that  they  will 
take  and  pay  for  the  number  of  shares 
set  against  their  respective  names  In  the 
capital  stock  ot  a  corporation  to  be  or- 
ganised under  the  general  statute  of  New 
Hampshire  for  the  purpose  of  manufactur- 
ing boots,"  etc.  Immediately  following 
the  names  of  those  signing  this  agreement, 
the  defendants  In  that  action  signed  the 
foilowicg:  "We,  the  undersigned,  agree 
to  pay  in  cash  a  gratuity  ot  one  thousand 
dollars."  The  plaintiff  In  that  case  was 
subsequently  incorporated  by  the  persons 
who  hnd  subscribed  the  above  agreement 
to  take  Its  stock,  and  brought  the  action 
to  recover  the  gratuity  of  $1,000  agreed  to 
be  paid  by  the  defendants  therein ;  and 
the  court  held  that  the  action  could  be 
maintained,  although  the  plaintiff  was 
not  named  in  the  written  promise  of  de- 
fendants to  pay  such  gratuity,  nor  was  it 
in  existence  when  defendants  signed  tlie 
same.  The  court  said:  "The  agreement 
was,  on  the  one  part,  by  the  subscribers 
to  the  stock,  uf  whom  the  plaintiffs  are 
the  succesHors,  or,  rather,  with  the  plain- 
tiff,—for  the  understanding  and  agree- 
ment was  that  the  subscribers  to  the  stuck 
Should  unite  and  form  the  plaintiff  corpo- 
ration,—and,  on  the  other  part,  by  the  de. 
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fendants. "  So,  In  this  cam,  the  ngreement 
between  the  parties  siKDlng  it  was,  in 
legal  effect,  that  tiiey  would  form  the 
plaintiff  corporation,  and  pay  to  It,  as 
their  common  representative,  the  amount 
by  them  subBcribed  for  its  stocii;  and  the 
plaintiff  is  therefore  authorised  to  sue  up- 
on  BUL-b  agreement  as  a  contract  made  tor 
its  benefit. 

'2.  The  averments  of  tlie  complaint  In 
regard  to  the  assessments  or  calls  made 
by  plaintiff  upon  those  signing  the  agree- 
ment do  not  add  any  strength  to  it,  and 
may  be  disrpgarded  as  surplusage.  There 
is  in  the  complaint  an  entire  failure  to 
state  any  facts  showing  that  the  plaintiff 
had  the  right,  under  the  statute,  to  make 
assessments  or  calls  in  the  amounts 
named;  and  it  is  evident  that  the  action 
is  not  to  recover  assesHments  upon  the 
subscribed  capital  stucii  of  tliu  plaintiff, 
but  upon  the  agreement  above  set  out. 
Section  332  of  the  Civil  Code,  so  far  as  the 
same  applies  to  corporations  illcc  the 
plaintiff,  declares:  "No  one  assessment 
must  exceed  ten  per  cent,  of  the  amount 
of  the  capital  stock  named  in  the  articles 
of  iniMjrporation,  except  in  the  cases  in 
this  section  otherwise  provided  for,  as  fol- 
lows: (1)  If  the  whole  capital  of  a  cor- 
poration has  not  been  paid  up,  and  tlie 
corporation  is  unable  to  meet  its  liabil- 
ities or  to  satisfy  the  claims  of  its  credit- 
ors, the  assessment  may  be  for  the  full 
amount  unpaid  upon  the  capital  stock; 
or  if  n  less  amount  Is  sufficient,  tlieu  it 
may  bo  for  such  a  pprcentaKC  as  will 
rnise  that  amount."  The  respondent  in- 
sists tiiat  it  plaintiff  is  entitled  to  recover 
upon  defendant's  suliscription  to  its  cap- 
ital stock,  as  contained  in  the  agreement 
under  cunsideration,  It  cannot  demand 
the  full  amount  subscribed,  unless  the 
same  is  presently  needed  to  meet  its  lia- 
bilities, or  to  satisfy  the  claims  of  its  cred- 
itors; and  tbat  as  the  complaint  fails  to 
show  such  a  necessity,  or  that  the  plain- 
tiff corporation  Is  making  an  equal  de- 
mand upon  all  the  sul)scribers,  the  de- 
murrer was  properly  sustained.  This  ac- 
tion, however,  as  we  have  seen,  is  not  one 
brought  under  the  statute  to  recover  as- 
ses-sraents  upon  tlie  subscribed  capital 
stock  of  the  plaintiff,  but  is  upon  the 
agreement  above  set  out,  and  that  pro- 
viiifs  that  the  amount  suhscrihed  is  "to 
be  due  and  payable  upon  the  formation  of 
the  company  and  the  ii^suance  of  the 
stock;**  and  in  this  respect  the  agreement 
is  similar  to  that  considered  by  this  court 
In  West  V.  Crawford,  80  Cal.  19,  21  Fac. 
Kep.  1123,  and  in  relation  to  which  the 
court,  in  its  opinion  by  Works,  J.,  said  : 
"Here  is  a  positive  agreement  on  the  part 
of  the  parties  who  subscribed  to  this 
stock  to  pay  a  fixed  and  certain  sum  of 
money  at  a  certain  time  to  a  certain 
party.  It  is  clear  from  the  contract  itself 
that  it  was  not  the  intention  that  tho 
liability  to  pay  the  sum  of  money  named 
should  in  any  way  depend  upon  an  as- 
sessment being  made  by  tiie  corporation 
after  its  organization.  This  is  quite  clear 
from  the  fact  that  the  payment  is  fixed 
so  soon  after  the  organization  of  the  coin- 
piiny  that  such  an  assessment  and  its  en- 
forcement would  have  been  imputisible. " 


So,  In  this  case,  the  agreement  of  defend- 
ant was  to  pay  the  amount  of  his  sub- 
scription upon  the  formation  of  the  com- 
pany and  the  Issuance  of  its  stock,  and 
not  as  the  same  might  be  called  for  under 
section  832of  tbe  Civil  Code  above  quoted; 
and  The  agreement  being  a  valid  one,  and 
this  action  being  one  to  entorcei  t,  the  meas- 
ure  of  defendant's  liability  is  fixed  by  Us 
terras,  and  not  by  the  sei^tion  of  tbe  Code 
referred  to.  The  case  of  Manafactarlng 
Co.  v.  Schafer,  57  Cal.  396.  (cited  by  re- 
spondent,) is  not  in  conflict  with  the  con- 
clnsion  we  have  reached  upon  this  point. 
There  the  agreement  was  to  take  shares 
atfneach;  "$1  per  share  to  be  paid  at 
the  time  of  subscribing,  and  91  more  per 
share  every  thirty  aays  thereafter  until 
the  whole  f5  shall  be  paid  into  tbe  treas- 
ury, In  case  it  is  required."  The  agree- 
ment was  made  after  tbe  plaintiff  in  that 
case  was  Incorporated.  The  promise  to 
pay  the  balance  remaining  after  the  first 
payment  was  not  absolute,  as  is  tbat  ot 
defendant  here,  but  was  conditional,  and 
necessarily  contemplated  thatcaiis  should 
be  made  upon  all  alike,  and  no  more  should 
be  collected  from  any  one  than  his  pro- 
portion; and  the  court  construed  the 
same  as  having  been  made  with  reference 
to  the  statute,  which  declares  the  circum- 
stances under  which  corporations  may, 
by  assessment,  call  tor  payment  of  the 
full  amount  ot  tbelr  subscribed  capital 
stock. 

S.  It  is  lastly  claimed  by  the  respondent 
that  the  complaint  does  not  show  that 
the  defendant  was  named  in  the  articles 
of  incorporation  as  a  subscriber  for  the 
stock  of  plaintiff,  and  that  therefore  the 
complaint  is  inHutflcient,  under  the  rule 
anuonnced  in  Railroad  Co.  v,  Uiidreth. 
HH  Cal.  12:^.  It  is  sutficient  to  say  upou 
this  point  that  the  complaint  does  not 
show  that  plaintiff's  articles  of  incorpora- 
tion failed  to  state  that  defendant  was  a 
subscriber  to  or  the  amount  ot  his  sub- 
scription to  its  capital  stock.  It  is  there- 
fore good  as  against  a  general  demurrer. 
If.  in  the  articles  of  incorporation,  this 
offer  of  defendant  to  subscribe  for  simres 
of  its  stock,  as  contained  in  the  agree- 
ment sued  upon,  was  rejected,  and  tbe  de- 
fendant thereby  excluded  as  a  share- 
holder, the  tact  must  be  shown  by  an- 
swer. Such  a  defense,  If  it  exists,  does 
not  arise  upon  tbe  face  of  the  complaint. 

Judgment  reversed. 


We  concur: 

LAND,  J. 


Sbahpstein,   J.;   McFad- 


Dykk  v.WHVTn. 
(Supreme  Court  of  Colorado.     Fob.  V,,  1892.  > 

UiNiNo  Ulaims  —  What  arb  — Exemptios  from 
Taxation — Tax-Deed  to  Cocnti — Validith — 
Ejbctmext — Defense. 
1.  A  certain  p.ireel  of  land  (nearly  300  acres) 
was  entered  and   paid   for  as  a   placer   mining 
claim,  and  was  described  in  the  government  pat- 
ent as  a   minora!   entry.     Said    land,  or   a  part 
thereof,  was,  within  a  few  months   after  the  is- 
suance of  tbe  patent,  made  n  subdivision  of  the 
city  of  Leadvllle,  s  maporplat  thereof  boing  filed 
in  the  recorder's  office,  showing  its  division  into 
blocks  and  lots;  and  there  wits  no  evidence  show- 
ing that  the  part  sopluttod  ever  bore  or  produced 
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anygold  or  sn^erorotherpreclonsinet&ls.  Held, 
that  these  circumstances  clearly  indicated  that, 
whatever  may  have  been  the  character  of  the 
entry,  or  of  the  land  originally,  it  was  not  ex- 
empt from  taxation  as  a  mine  or  mining  claim 
"bearing  gold  or  silver  or  other  precious  raetals. " 

2.  A  tax-deed,  issued  to  the  county  in  pursu- 
ance of  the  acts  of  liiT9  and  18tS5,  when  in  appro- 
priate form,  and  properly  executed  and  recorded, 
conveys  to  the  county  as  good  title  as  is  con- 
veyed'by  a  similar  dead  to  a  cash  purchaser  un- 
der liie  circumstances.  The  form  of  deed  pre- 
scribed for  cash  purchasers  should  be  substan- 
tially followed  as  far  as  its  terms  are  applicable 
to  tho  county  as  a  bidder,  and  be  varied  only  so 
far  as  may  be  nece.ssary  to  show  the  truth  of 
the  transaction  in  substance. 

3.  In  a  civil  action  under  the  Code,  in  the 
nature  of  ejectment,  a  recovery  by  the  plaintiff 
is  as  effectually  barred  by  proof  of  a  valid  out- 
standing title  in  a  third  party  as  by  showing  ti- 
tle In  the  defendant. 

{Syllal)U9  by  the  Court.) 

Apppal  from  district  conrt,  Lake  coantT. 

Action  by  William  Dyke  aKainat  D.  Mc- 
Keilar  Wliyte  to  recover  land  sold  for 
taxes.  From  a  Judfcntent  lor  defendaut, 
plaintiff  appeals.    Afflroied. 

&  J.  Banoa,  tor  appellant.  A.  T.  Gun- 
nell,  for  appellee.  J.  S.  Jonea  and  A,  S. 
Blake,  amid  curtie. 

Elliott,  J.  Thia  1h  n  civil  action  In  the 
nature  of  ejectment.  The  plaintiff,  Dyke, 
claiina  title  as  owner  in  fee  of  the  premleea 
tbrouxli  sundry  mesne  conveyances  from 
tbe  United  States.  The  defendant. 
Why  te,  claims  by  virtue  ol  a  sale  of  tbe 
premises  for  taxes.  There  is  no  contro- 
ven>y  as  to  tbe  original  validity  of  tbe 
plaintiff's  title.  The  issae  ol  the  case 
turns  upnn  tbeeftect  to  be  given  to  certain 
deeds  and  other  documentary  evidence 
produced  by  the  parties,  respectively. 

Two  principal  objections  are  urged 
against  the  validity  of  the  tax-title  relied 
upon  by  defendant — First,  tha.t  the  proper- 
ty in  controversy  was  not  subject  to  tax- 
ation for  tbe  year  1S80;  second,  that,  if 
tbe  property  was  subject  to  taxation,  the 
proceedings  under  the  revenue  laws  of  the 
«tate,  as  shown  by  tbe  evidence,  were  not 
effectual  to  divest  the  plaintiff  of  his  title. 

1.  Was  the  laud  subject  to  taxation  for 
the  year  1880?  The  plaintlR  in  his  com- 
plaint describes  the  land  as  follows :  "  Lot 
numbered  one  (1)  In  block  numbered  four 
(4)  in  Stevens  &  Letter's  subdivision  of  the 
city  of  Leadvllle,  being  a  part  and  por- 
tion of  U.  S.  survey  No.  271,  situated  In 
the  county  ol  Lake,  and  state  of  Culo- 
rado. "  The  United  States  patent  intro- 
duced in  evidence  by  plaintiff  shows,  iater 
Hlia.  that  the  land  of  which  tbe  lot  in  con- 
troversy forms  a  part  was  entered  and 
paid  for  in  July,  1878,  by  Stevens  &  Leiter, 
as  their  placer  mining  claim,  being  min- 
eral entry  No.  154  In  series  ol  United 
States  land-offlre  at  Falrplay, Colo. .desig- 
nated by  the  surveyor  general  of  Colorado 
as  survey  No.  271.  embracing  n  portion  of 
the  ansurveyed  public  domain  In  Califor- 
nia mining  district,  Lake  county,  Colo- 
rado, containing  298.8.3  acres.  The  pat- 
ent bears  date  November  5, 1878.  There 
trns  alpo  introduced  in  evidence  a  deed 
of  flreneral  warranty  dated  February 
27,  1879,  by  Stevens  &  I^eiter,  conveying 
the  lot  in  controversy  to  one  Frank  Koe- 
v.29P.no.3— 9 


brlch,  and  describing  tbe  same  as  "Lot 
one  (1)  In  block  lour  (4)  In  Stevens  &  Lei- 
ter'a  subdivision, "  etc.,  and  referring  to 
"a  map  of  said  hubdl vision  being  filed  in 
the  recorder's  office  of  said  Lake  county, 
Colorado. "  There  was  also  read  in  evi- 
dence a  deed  of  general  warranty  by  said 
Koebrich,  conveying  said  lot  to  the  plain- 
tiff. 

U|)on  this  evidence  It  Is  claimed  that  the 
lot  was  not  subject  to  taxation  for  tho 
year  1880,  basing  the  claim  upon  the  pro- 
vision of  the  state  constitution,  (article 
10,  §  3.)  exempting  from  taxation  "n)lnes 
and  mining  claims  bearing  gold,  silver, 
nnd  other  precious  metals"  lor  a  period  of 
10  years  from  tbe  adoption  of  the  consti- 
tution. There  was  no  evidence  showing 
that  tbe  lot  In  controversy  was  In  fact  a 
mine  or  mining  claim,  or  a  part  thereof, 
or  that  a  mine  ur  mining  claim  was  locat- 
ed In  whole  or  In  part  upon  or  within 
said  lot;  nor  was  there  any  evidence  that 
said  lot  during  the  year  18S0,  or  at  any 
time,  bore  or  produced  any  gold  or  silver 
or  other  precious  metala.  It  is  true  the 
patent  recites  that  the  whole  preuiiRes  de- 
scribed therein  (nearly  300  acres)  were  en- 
tered and  paid  for  as  a  placer  mining 
claim,  and  that  the  same  was  a  mineral 
entry.  But  the  evidence  also  shows  that 
the  land  thus  patented,  or  a  part  thereof, 
including  the  lot  in  controversy,  was, 
within  a  few  months  after  the  Issuance  of 
the  patent,  made  a  subdivision  of  the  city 
of  Leadvllle;  a  map  of  such  subdivision 
showing  Its  division  Into  blocks  and  lots 
being  flled  In  the  recorder's  office  of  the 
proper  county.  These  circumstances 
clearly  indicate  that,  whatever  may  have 
been  the  character  ol  the  entry  or  of  the 
land  originally,  the  lot  In  controversy  cer- 
tainly was  not,  during  the  year  1S80,  ex- 
empt from  taxation  as  a  mine  or  mining 
claim  "  bearing  gold  or  silver  or  other  pre- 
cious metals."  Claims  of  exemption  from 
taxation  are  to  be  carefully  scrutinized. 
See  County  Oom'rs  v.  Colorado  Seminary, 
12  Crlo.  497.  21  Pnc.  Kep.  490,  and  authori- 
ties there  cited. 

2.  The  defendant  Introduced  in  evidence 
two  deeds, — the  first  to  show  that  plain- 
tiff had  been  divested  of  his  title  In  pursu- 
ance of  the  revenue  laws  of  the  state;  the 
second  to  show  that  he,  the  defendant, 
had  acquired  the  title.  The  first  of  these 
deeds,  commonly  called  a  "tax-deed." 
was  executed  by  the  county  treasurer  of 
Lake  county  to  tbe  county  of  Lake,  Its 
successors  and  assigns.  Tbe  deed  de- 
scribes the  property  in  controversy,  and 
recites,  among  other  things,  that  the 
same  was  subject  to  taxation  for  the  year 
1880,  and  that  at  the  regular  tax-sale  held 
In  said  county  In  May,  1881,  the  property 
was  bid  off  for  said  county  by  the  treas- 
urer for  the  amount  of  the  taxes  ol  1880 
and  the  Interest  and  costs  thereon.  See 
act  concerning  "AsscRsnient  and  Collec- 
tion of  Revenue,"  approved  March  20, 
1877,  (Gen.  Laws,  p.  741;)  also,  amend- 
ment thereto,  (Sess.  Laws  1879,  p.  1.55;) 
also,  further  amendment,  (Sess.  Laws 
1885,  p.  323.)  The  second  deed  Is  an  ordi- 
nary quitclaim  deed  executed  by  the  coun- 
ty of  Lake  to  the  defendant,  Wh.rte.  A 
certified  copy  of  the  records  of  the  pro- 
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ceedlDKH  of  the  board  of  county  commls- 
slonera  uf  Lake  oounty  was  also  lutro- 
duced  In  evidence,  showiDK  that  said  sec- 
ood  depd  was  executed  for  a  valuable  con- 
slderutlon,  in  pursuance  of  a  resulution 
duly  passed  by  said  board.  &.t  the  time 
of  the  sale,  May,  1881,  the  act  of  1879, 
ameudatory  of  the  revenue  act  of  1877, 
cited  above,  authorized  the  county  treas- 
urer at  tax-sales,  under  certain  circum- 
stances, to  bid  off  property  for  the  coun- 
ty, and  to  issue  to  the  county  a  certificate 
of  purcliasu  therefor,  as  required  In  case 
of  other  purchasers.  The  statute,  how- 
ever, did  not  then  aiitborize  the  treasurer 
to  execute  a  deed  to  the  county  for  the 
property  so  purchafled.  But  by  a  further 
arnundment  in  1885  this  omission  was  sup- 
plied, so  that,  when  the  treasurer's  deed 
tirst  above  mentioned  was  executed,  the 
treasurer  had  statutory  authority  for  its 
execution  and  delivery,  the  same  as  incase 
of  other  purchasera.  Sess.  Laws  1885,  p. 
323. 

The  difference  between  the  rights  and 
privileges  of  a  cash  purchaser  and  the 
duties  of  the  treasurer  as  a  bidder  for  the 
county  at  a  tax-sale  under  the  statute  is 
quite  manifest.  The  treasurer  is  author- 
ized to  sell  for  cash  only  so  much  of  each 
parcel  of  land  as  shall  be  sufficient  to  pay 
the  taxes  and  charges  thereon,  including? 
all  costs  and  penalties;  but,  when  it  shall 
become  the  treasurer's  duty  to  bid  off  any 
parcel  of  land  for  the  couuty,  he  is  author- 
ized to  bid  off  the  whole  parcel  for  the 
amount  of  the  taxes,  interest,  and  costs 
thereon.  The  cash  purchaser  may  buy 
the  first  time  the  land  is  offered  for  sale, 
but  the  treasurer  cannot  lawfully  bid  off 
the  property  for  the  county  on  the  first 
day  it  is  offered.  The  land  must  be  of- 
fered without  any  bidder  on  the  first 
day,  and  reoffered  on  the  succeeding 
day  or  days,  without  any  bidder  therefor, 
and  until  the  treasurer  becomes  satisfied 
that  the  same  cannot  be  sold  at  such  sale, 
before  it  can  be  lawfully  bid  off  by  the 
treasurer  tor  the  county.  The  statute 
will  not  uphold  a  county  in  taking  the 
whole  of  any  parcel  of  land  for  the  non- 
payment of  the  delinquent  taxes  thereon, 
except  in  a  case  where,  after  allowing  full 
opportunity  to  cash  purchasers,  the 
amount  of  the  taxes  and  other  charges 
cannot  be  realized.  A  cash  purchaser 
may  be  satisfied  to  take  a  part  of  the  land 
for  the  amount  of  the  taxes  and  charges. 
The  law  does  not  wantonly  allow  the 
whole  of  a  debtor's  estate  to  be  sacrificed 
when  a  part  may  sufilce.  2  Mills'  Ann.  St. 
§§  .3SK8,  3.yJ4.  The  original  revenue  act  of 
1877,  supra,  prescribes  what  shall  be  the 
form  "substiintlall}'"  of  a  tax-deed  to 
cash  purchasers.  It  provides  how  such 
deed  shall  be  signed,  attested,  acknowl- 
edged, aud  recorded,  and  also  specifies  the 
estate  which  shall  vest  in  the  pui-cbaser 
when  the  deed  is  substantially  thus  exe- 
cuted aud  recorded.  See  Mills'  Ann.  St.  §§ 
3901,  3902.  Comparing  these  sections  with 
other  provisions  of  tlie  act,  it  is  apparent 
that  it  was  the  intention  of  the  legi.tlature 
to  provide  that,  when  a  duly  executed 
and  recorded  tax-deed  shall  show  that 
the  statutory  requirements  for  the  assess- 
ineut  and  collection  of  taxes  have  been 


substantially  complied  with,  the  deed 
shall  be  inima  facie  evidence  of  title  to  the 
property  tliereby  conveyed  in  favor  of  the 
purchaser,  his  heirs  and.assigns,  as  against 
the  former  owner.  The  amendatory  act 
of  ISH^,  supra,  provides  that  a  county 
shall  be  entitled  to  a  deed  tor  any  land  bid 
off  for  it  at  a  tax-sale  under  the  same  cir- 
cumstances, and  upon  the  same  terms  and 
conditions,  as  cash  purchasers;  and, 
though  the  form  of  deed  to  the  county  is 
not  prescribed  in  the  amendatory  act,  yet 
from  the  terms  of  the  amendment  there 
can  be  no  doubt  itwaa  intended  that  such 
deed,  when  inappropriate  form, and  when 
properly  executed  and  recorded,  should 
convey  to  the  county  as  good  title  as  is 
conveyed  by  a  similar  deed  to  a  cash  pur- 
chaser under  like  circumstances.  The 
form  prescribed  for  cash  purchasers  was 
doubtless  deemed  a  sufficient  and  appro- 
priate guide,  to  be  substantially  followed 
as  far  as  its  terms  are  applicable  to  the 
county  as  a  bidder,  and  to  be  varied  only 
so  far  as  may  be  necessary  to  show  the 
trnth  of  the  transaction  In  substance.  It 
such  deed  were  to  contain  recitals  show- 
ing that  the  terms  of  the  statute  in  re- 
spect to  the  county  as  a  bidder  or  other- 
wise were  not  complied  with,  it  would 
not  be  a  valid  deed.  Mining  Co.  t.  Rog- 
ers, 8  Colo.  87,  5  Pac.  Kep.  601 ;  Magill  v. 
Martin,  14  Kan.  80;  Cooley,  Tax'n,  3.^5. 
The  treasurer's  deed  in  the  case  before  as 
follows  the  prescribed  form  so  far  as  the 
same  Is  applicable  to  the  circumstances  of 
the  case.  It  also  contains  specific  recitals 
showing  substantial  compliance  with  the 
statute  in  respect  to  bidding  off  the  prop- 
erty by  the  treasurer  for  the  county. 
Moreover,  It  is  executed,  attested,  ac- 
knowledged, and  recorded  as  the  statute 
provides.  It  must  therefore,  in  the  ab- 
sence of  testimony  impeaching  its  validity, 
beheld  to  have  conveyed  the  title  of  the 
former  owner  to  Lake  county. 

The  plaintiff  offered  no  evidence  what- 
ever in  rebuttal,  and  no  evidence  of  any 
character  to  Impeach  the  validity  uf  the 
treasurer's  deed  to  the  county,  except  as 
the  patent  and  deeds  Introduced  in  chief 
were  relied  on  to  show  that  the  land  was 
not  subject  to  taxation.  These,  as  wo 
have  seen,  were  not  sutfictent  for  that  pur- 
pose. 

It  is  unnecessary  to  consider  the  charac- 
ter and  effect  of  the  deed  from  the  county 
to  the  defendant,  or  of  the  resolution  au- 
thorizing it,  as  in  an  action  of  this  kind  a 
recovery  by  the  plaintiff  is  as  effectually 
barred  by  proof  of  a  valid  c-ntstanding 
title  in  a  third  party  as  by  showing  title 
in  the  defendant.  The  judgment  of  thedis- 
trict  court  must  accordingly  be  afiirnied. 
1  Colo.A.  408 

TOURTELOTTE    V.  BROW.V. 

(Court  of  Appeals  of  Colorado.    Feb.  26,  1892.) 

NeGOTIABLK  IS.-iTBCMEXTS  —  BOSA  FlDE  Hoi,DER3 
— FORGEUT — EVIDEXOE— iNSTttUCTIOSS — VEKDICT 
— EXAMIKATIOK   OF  WiT.NESS. 

1.  Where  the  defeDSOs  to  an  action  on  a  note 
were  that  it  was  a  forgery,  and  that  plaintiff  was 
not  a  honaflde  holdei-,  it  was  error  to  enter  }uclf;- 
ment  for  defendant  on  a  general  verdict  in  his 
favor  wben  the  jury  failed  to  agree  upon  a  spa- 
cial  issue  submitted  to  them  as  to  the  genuine- 
ness of  the  note. 
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2.  The  record  of  proceedings,  which  were 
abandoned  before  fiaal  judgment,  whereby  the 
bolder  of  a,  note  sought  to  oompel  the  maker's 
administrator  to  allow  a  olaim  thereon  before 
maturity,  was  not  competent  evidence  as  to  the 
ixijia  JLles  of  a  subsequent  indorsee  to  whom  the 
note  was  transferred  before  maturity. 

8.  In  an  action  on  a  note  by  a  purchaser  for 
value  before  maturity  it  was  error  to  instruct 
the  jury  to  consider  "whether  or  not  there  were 
any  defenses  urged  against  the  same, "  for  the 
purpose  of  determining  whether  or  not,  "  before 
or  at  the  time  of  said  purchase,"  the  former  hold- 
er "had  notice  or  knowledge  that  defense  would 
be  interposed  to  said  note. " 

4.  Defendant  should  not  be  permitt«d,  on 
cross-examination,  to  practically  make  a  witness 
his  own  by  examining  him  as  to  matters  not  in- 
quired into  on  his  examination  in  chief,  but 
should  call  bim  during  the  subsequent  progress 
of  the  trial,  so  as  to  permit  cross-examination  by 
plaintiff  upon  the  new  matters. 

Error  to  diutrict  court,  Arapahoe  coun- 
ty;  Gkoror  W.  Allen,  Judge. 

Action  on  a  note  by  Monroe  L.  Tourte- 
)otte  acniiiHt  Joseph  M.  Brown,  adminis- 
trator of  Franclna  Hawkins.  There  was 
a  judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Rgbd,  J. : 

Defendant  in  error  was  HUed  in  his  rep- 
resentative capacity  aa  administrator  of 
the  estate  of  Franclna  Hawkins,  who 
died  in  the  year  1889,  leaving  two  daugh- 
ters, Mrs.  Magsjle  A.  Hurd  and  Mrs.  Pick- 
ard.  This  action  was  brought  by  plain- 
tiff in  error, — who  resides,  or  did  at  ths 
time  of  the  transaction.  In  the  state  ol 
Wisconsin,— as  assignee  of  a  promissory 
note,  of  which  the  following  is  a  copy: 
"Denver,  July  30,  1887.  In  consideration 
of  the  payment  of  three  hundred  dollars  in 
cash,  the  receipt  whereof  Is  hereby  ac- 
knowledged, and  other  good  and  valuable 
consideration,  I  promise  to  pay  to  Mag- 
gie A.  Hurd  the  sum  of  eight  thousand 
dollars,  thirty  months  after  date,  with  in- 
terest at  eight  per  cent,  per  annum  from 
date  until  paid;  interest  payable  every  six 
mouths,  or  to  be  compounded.  Franclva 
Hawkins."  On  the  back  of  said  note  are 
the  following  indorsements:  "Pay  to 
ijteele  &  Malone,  or  order.  Maggie  A. 
HruD. "  "  Pay  to  John  F.  Tonrtelotte,  or 
order.  Stkble  &  Malonb.  "  "PaytoM. 
L.  Tonrtelotte,  or  order.  Jno.  F.  Tour- 
tblotte."  The  assignment  of  the  note 
from  John  F.  Tonrtelotte  to  his  father, 
Monroe  L.  Tourtelotte,  was  made  in  the 
latter  part  of  December,  18S9.  The  latter 
was  not  present  In  Colorado;  did  not  see 
the  note,  nor  was  it  forwarded  to  him. 
On  his  written  Instruction  it  was  deliv- 
ered to  his  attorney,  L.  C.  Rockwell,  by 
John  F.  On  the  31st  of  December,  Mr. 
Rockwell  caused  a  notice  to  be  served  up- 
on defendant  that  on  the  13th  diiy  of 
January,  1890,  he  would  present  the  note 
for  allowance  as  a  claim  against  the  es- 
tate, which  was  done.  Various  defenses 
or  objections  were  urged  against  its  valid- 
ity which  are  not  necessary  to  be  consid- 
ered in  this  connection,  and  the  claim  was 
rejected.  An  api>eal  was  taken  to  the 
district  court.  The  defenses  set  up  and 
relied  upon  are:  First.  That  the  note 
was  not  made  by  Franclna  Hawkins. 
Hecoud.  That  Maggie  A.  Hurd  had  never 


assigned  and  transferred  the  note  In  the 
usual  and  ordinary  course  of  business; 
that  neither  Steele  &  Malone,  John  L. 
Toutelotte,  nor  plaintiff  in  error  had  paid 
a  valuable  consideration  for  thenote;  and 
that,  if  the  note  ever  was  executed  by  de- 
ceased, It  was  void  for  want  of  considera- 
tion. Third.  That  while  In  the  possession 
ol  Steele  &  Malone,  as  indorsers,  the  note 
bad  been  bj'  thPm  filed  as  a  claim  against 
the  estate.  A  trial  was  had,  resulting 
in  the  establishing  the  valldit.vof  the  note. 
That  an  appeul  was  taken  to  the  district 
court  by  the  defendant  in  error.  A  jury 
was  Impaneled,  a  trial  entered  upon,  some 
days  occupied  In  the  Introduction  of  testi- 
mony, and  at  its  close,  and  before  the 
court  had  charged  the  jury  as  to  the  law, 
plaintiff,  under  section  166  of  the  Civil  Code 
of  1S87,  abandoned  the  case,  and  the  court 
entered  a  judgment  of  nonsuit  and  tor 
costs;  and  that  such  adjudication  barred 
the  recovery  of  plaintiff  In  error.  To  this 
third  defense  a  demurrer  was  filed  and 
sustuineil ;  no  exception  taken,  hence  need 
not  be  further  considered  as  a  defense,  but 
was  necessary  to  be  stated  as  a  part  of 
the  history,  as  the  facts  will  again  be  re- 
ferred to  in  discussing  the  other  defenses. 
Issues  were  made  upon  the  remaining  de- 
fenses. Atrial  washad  to  a  jury,  resulting 
in  a  general  verdict  for  the  defendant  on  the 
17th  day  <if  October,  1890.  The  court  also 
submitted  to  the  jury  the  following  ques- 
tion for  a  special  finding:  "Was  the  name 
of  Franclna  Hawkins  at  the  end  of  the 
note  forged?"  to  which  was  answered: 
"Jury  cannot  agree.  F.  D.  Bailky,  Fore- 
man." Numerous  errors  are  assigned. 
The  first  relied  upon  In  argument  arose 
upon  the  examlnatl(m  of  the  witness  N.  .S. 
Hurd,  husband  of  the  payee  of  the  note. 
He  was  called  by  the  plaintiff.  Testified 
that  he  knew  Franclna  Hawkins.  Had  In 
life  known  her  some  28  years.  That  she 
was  his  roother-ln-law.  That  he  wap 
present,  and  saw  her  sign  the  note.  After 
signing,  she  delivered  It  to  him,  and  he  de- 
livered It  to  his  wife.  This  was  all.  Up- 
on cross-examination  the  court  allowed 
counsel  of  defendant,  over  the  i>bjection  ol 
plaintiff,  to  examine  the  witness  at  great 
length  in  an  attempt  to  establish  the  de- 
fenses relied  upon,  or  some  of  them.  The 
next  error  relied  upon  was  to  the  court 
allowing  the  defendant  to  read  in  evi- 
dence to  the  jury  the  record  of  the  court 
In  the  trial  of  Steele  &  Malone  against  the 
estate.  The  fifth,  sixth,  and  seventh  as- 
signments were  In  the  ruling  of  the  court 
In  admitting  evidence  on  the  part  of  the 
defendant  of  the  transaction  between 
Maggie  A.  Hurd,  the  payee,  and  Steele  & 
Malone,  to  estubtish  the  fact  that  they 
were  not  bona  Ode  purchasers  and  legal 
holders  of  the  note.  There  were  several 
instructions  given  by  the  court  to  which 
exceptions  were  taken,  and  upon  whicn 
errors  were  assigned.  The  only  one  nec- 
essary to  be  set  out  Is  the  following:  (2.5) 
"  you  are  further  Instructed  that.  In  deter- 
mining whether  or  not  John  F.  Tourte- 
lotte became  a  bona  fide  holder  for  value 
of  the  note  in  question,  you  should  con- 
sider the  testimony  given  by  the  witness 
concerning  the  transaction  which  consti- 
tuted him  the  purchaser  of  said  note,  and 
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all  the  evidence  conceralng  said  transac- 
tloo;  and  in  connection  therewith  70a 
may  also  consider  the  circumstanceja  of 
there  having  been  prevlons  litigation  re- 
garding said  note,  the  «reneral  appearance 
of  the  note,  any  murks  or  writing  upon 
the  Bauie,  if  any,  that  would  naturally  at- 
tract attention  and  invite  Inquiry  with 
reference  to  the  validity  of  said  note,  or 
as  to  whether  or  not  there  were  any  de- 
fenses orged  against  the  same,  for  the 
purpose  of  determining  in  yonr  minds 
whether  or  not  the  said  John  F.  Toorte- 
lotte,  before  or  at  the  timH  of  said  pur- 
chase, had  notice  or  knowledge  that  de- 
fense would  be  Interposed  to  said  note, 
and  whether  or  not  be  did  purchase  the 
some  in  good  faith.  And  In  determining 
whether  or  not  Monroe  L.  Tourtelotte, 
plaintlH,  Is  a  bona  Sde  bolder  for  value  of 
said  note,  you  may  take  into  considera- 
tion the  testimony  of  witnesses  concern- 
ing the  transaction  between  John  F. 
Tourtelotte  and  liiraself,  together  with 
the  circumstances  surrounding  the  said 
transaction,  lor  the  purpose  of  ascertain- 
ing whether  he  received  the  same  without 
knowledge  or  notice  of  such  defenses  in- 
terposed or  to  be  interposed,  and  as  to 
whether  or  not  he  In  good  faith  purchased 
the  same  for  value,  and  holds  the  same 
innocent  of  such  defenses." 

L.  C.  Rockwell  and  W.  T.  Haghes,  for 
plaintiff  in  error.  T.  M.  Pattemoa  and 
Brown,  PutBHm  &  Prestoa,  for  defendant 
in  error. 

Bebd,  J.,  {after  atattng  the  facts.) 
Whether  the  signature  to  the  note  was 
genuine  or  a  forgery  was  put  directly  in 
Issue  by  the  pleadings, — was  the  control- 
ling issue.  If  fonnd  a  forgery,  there  was 
an  end  of  plaintiff's  case;  if  found  genuine, 
other  legitimate  issues  must  of  necessity 
be  determined  and  found  for  the  defendant 
to  defeat  a  recovery.  The  direct  question 
was  propounded  to  the  jury  (or  a  special 
finding.  No  finding  was  made,  but  a 
statement  was  returned  that  the  jurj* 
could  not  agree,  which  was  accepted  by 
the  court.  A  general  verdict  for  the  de- 
fendant was  also  returned,  accepl'ed,  and 
a  judgment  entered  upon  it.  We  are 
clearly  of  the  opinion  that  this  was  error. 
There  was  a  mistrial.  The  failure  to  find 
upon  that  issue  was  equivalent  to  a  fail- 
ure to  find  and  agree  upon  any  verdict  in 
the  case.  No  intelligent  or  intelligible 
finding  could  be  made  upon  subsequent  is- 
sues In  which  that  issue  was  not  involved 
and  conclusive.  Of  the  right  and  power  of 
the  court  to  order  a  special  finding  upon 
any  fact  Involved,  either  upon  his  own 
motion  or  at  the  Instance  and  suggestion 
of  counsel,  there  can  be  no  doubt.  It  is  a 
power  that  has  been  exercised  and  un- 
questioned for  ages  under  the  common- 
law  practice,  (Co.  Litt.  228;  Dowman's 
Case,  9  Coke,  12;  Rex  v.  Plunimer,  12  Mod. 
628;  Bac.  Abr.  "Verdict,"  D;)  and  special 
provision  for  such  a  verdict  Is  mac  e  by 
the  Code,  (Sees.  Laws  1887,  §  lUQi)  "In 
any  case  in  which  the  jury  render  a  gen- 
eral verdict  they  may  be  required  by  the 
court  to  find  speclHll.v  upon  any  particular 
questlnns  of  fact,  to  be  stated  to  them  in 
writing.    •    •    •    Where  a  special  finding 


of  facta  shall  be  Inconsistent  with  the  gen- 
eral verdict,  the  former  shall  control  the 
latter."  In  Patterson  v.  U.  S.,  2  Wheat. 
225,  It  Is  said:  "The  rule  of  law  Is  precise 
upon  this  point.  A  verdict  la  bad  if  it 
varies  from  the  issue  in  a  substantial  mat- 
ter, or  if  it  find  only  a  part  of  that  which 
is  in  Issue.  The  reason  of  the  rule  Is  ob- 
vious; it  results  from  the  nature  ana  the 
end  of  the  pleading.  Whether  the  jury 
find  a  general  or  a  special  verdict,  It  is 
their  duty  to  decide  the  very  point  in  Is- 
sue; and  although  the  court  in  which  the 
cause  Is  tried  may  give  form  to  a  general 
finding,  so  as  to  make  it  harmonize  with 
the  issue,  yet  if  it  appears  to  that  court, 
or  to  the  appellate  court,  that  the  finding 
Is  different  from  the  issne,  or  is  confined  to 
a  part  only  of  the  matter  in  issue,  nu  judg- 
ment can  be  rendered  upon  the  verdict." 
In  Sutton  T.  Dana,  1  Mete.  (Mass.)  383.  it 
was  said:  "If  the  question  submitted  to 
the  Jury,  and  on  which  they  were  not 
agreed,  had  been  as  to  any  facts  upon 
which  the  plaintiffs  relied  to  maintain 
their  action,  most  clearly  no  further  pro- 
ceediugH  could  be  had  until  that  Issne 
should  be  found  by  the  jary."  It  Is  need- 
less to  multiply  authorities  apon  this 
point.  It  must  be  apparent  that  no  find- 
ing favorable  to  plaintiff  could  be  made 
upon  any  issue  by  a  jury,  a  part  of  whom 
believed  the  note  to  have  been  a  forgery; 
consequently  no  finding  upon  the  other  is- 
sues tried  could  be  conclusive  of  the  rights 
of  the  parties. 

2.  The  order  of  introducing  testimony 
and  latitude  allowed  in  cross-examination 
are  greatly  in  the  discretion  of  the  court. 
In  this  case  we  think  the  discretion  was 
abused  and  prejudicial,  not  so  much  in  al- 
lowing the  defense  to  attempt  to  establish 
their  contention  at  that  time,  but  in  effect 
to  allow  the  witness  Uurd,  in  all  matters 
aside  from  those  on  which  he  was  exam- 
ined in  chief,  to  become  the  witness  of  the 
defense  without  its  being  obligatory,  and 
for  which  they  were  not  required  to  as- 
sume any  responsibility,  and  where  the 
plaintiff  was  deprived  of  the  right  of  cross- 
examination.  The  rule  la  well  settled  that 
when  a  witness  is  allowed  to  be  examined 
on  cross-examination  on  matters  extrane- 
ous, not  embraced  in  the  direct  examina- 
tion, he  is  to  be  regarded  as  the  witness 
of  the  party  examining,  and  he  is  so  far 
concluded  by  it  as  to  prevent  Its  contra- 
diction. Thisrule  Is  so  well  knownand  es- 
tablished tliatauthorities  are  hardly  neces- 
sary; but  see  1  Greenl.  Ev.  §  445;  and 
that  the  rule  is  well  established  in  the  su- 
preme court  of  the  United  States,  see  Rail- 
road Co.  v.  Stlmpson,  14  Pet.  448,  where  it 
is  said,  at  page  461:  "These  statements 
would  have  been  admissible  upon  two 
distinct  grounds:  •  •  •  secondly,  upon 
the  broader  principle  now  well  established, 
although  sometimes  lost  sight  of  in  our 
loofe  practice  at  trials,  that  a  party  has 
no  right  to  cross-examine  any  witness  ex- 
cept as  to  facts  and  circnmstnnces  con- 
nected with  the  matters  stated  iu  his  di- 
rect examination.  If  he  wishes  to  exam- 
ine him  as  to  other  matters,  be  must  do 
so  by  making  the  witness  his  own,  and 
calling  upon  him  as  such  inthesubsequent 
progress  of  the  cause."    We  do  not  deem 
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tliis  point  aa  contrulling  or  conclusive,  or 
the  error  sutHcipnt  to  warrant  a  reversal 
uf  this  case;  but,  as  there  will  be  a  new 
trial,  we  call  attention  to  it  so  a  repeti- 
tion win  be  avoided. 

3.  The  admission  of  the  record  In  the 
case  of  Steele  &  Malone  in  tlieir  attempt 
to  have  the  claim  allowed  by  defendant  in 
error,  lor  tlie  avowed  purpose  lor  which 
it  was  introduced,  viz.,  to  show  that  the 
matter  was  one  (if  public  notoriety,  and 
allow  the  Jury  to  Infer  knowledge  by  thd 
plaintilT  in  error  that  would  invalidate 
liiBtitleasa  legal  holder  of  the  paper,  was 
error.  Such  knowledge  must  have  been 
affirmatively  established  by  the  defense, 
and  could  not  be  found  by  the  jury  infer- 
entially,  by  proof  of  the  existence  ot  such 
facts.  Tlie  most  it  could  do  was  to  cast 
suspicion  upon  thn  buaa  tides  ot  the 
trnuMaction.  It  was  not  claimed,  nor 
could  it  successfully  be  claimed,  that  it 
was  such  an  adjudication  as  could  operate 
as  a  bar,  and  concludn  the  plaintiff  by 
way  of  estoppel.  First.  There  was  no 
final  judKment.  Second.  There  was  no 
adjudication  for  the  purpose  of  collecting 
the  note;  it  was  not  due.  It  was  simply 
a  proceedlne  to  compel  the  adminliitrator 
to  allow  the  claim  before  its  maturity. 
Third.  It  is  apparent  that  the  suit  was 
abandoned  for  want  of  proof  of  title  to 
the  paper  in  plaintiff,  that  could  not 
affect  the  payee  or  any  subsequent  inno- 
cent purchaser  for  value.  Fourth.  It  was 
of  matters  inter  alios  Hctn,  and  had  no 
tendency  to  disprove  plaintiff's  title  to 
the  note.  Then*  was  no  proof  of  any 
knowledge  ou  the  part  of  the  plaintiff  or 
his  individual  assignor  of  any  fact  that 
would  discredit  the  paper  or  put  the 
plaintiff  to  inquiry.  All  the  proof  proper- 
ly admitted  was  as  to  the  want  of  knowl- 
edge of  any  such  fact,  and  It  could  not 
be  overcome  by  proof  that  other 
parties  knew,  and  consequently  plaintiff 
Hhoiild  have  Icnown.  The  defense  was  al- 
lowed an  unpi-ecedentedand  unwarranted 
ran;$e.  The  questions  to  be  determined 
■were  few  and  simple:  First.  Was  the 
paper  the  note  of  deceased  or  a  forgery? 
Second.  WaH  the  plaintiff  a  bona  tide  pur- 
chaser of  the  note  for  value  before  maturi- 
ty, without  knn-wleoge  of  any  fact  that 
would  discredit  and  invalidate  it?  And 
upon  the  answer  to  the  last  clause  of  the 
last  question  depended  the  right  of  plniu- 
tinto  go  back  and  attack  the  note  for 
want  of  consideration  and  proof  of  the 
facts,  rights,  and  equities  as  between  the 
tiayce  and  intermediate  holders.  It  must 
at  once  be  conceded  that,  without  proof 
of  some  knowledge  on  the  part  of  the 
plaintiD  of  some  fact  that  would  Invali- 
date the  note,  all  proof  of  the  existence  of 
snch  fact,  and  all  proof  of  intermediate 
facts,  was  Inadmissible,  and,  upon  the 
failure  to  prove  such  knowledge,  the  testi- 
mony was  inadraissible,  and,  if  admitted, 
«>iiould  have  been  withdrawn  from  the 
consideration  of  the  Jury.  It  follows  that 
tliecourt  erred  in  Instructing  the  jury  that 
it  could  consider  such  litigation  in  deter- 
luining  whether  plaintiff  was  a  bona,  tide 
holder.  The  evidence,  clear,  conclusive,  and 
uncontradicted,  is  that  John  F.  Tonrte- 
lutte  bought  the  note  for  f»,2U0,  and  paid 


for  it ;  that  he  had  no  knowledge  of  the 
litigation  concerning  it,  or  ot  any  tact 
that  would  invalidate  it.  It  was  also 
proved  and  uncontradicted  that  plaintiff 
bought  the  note  from  bis  son,  paying 
S9,7U0  for  it;  that  he  was  a  non-resident; 
did  not  see  the  note,  and  the  delivery  took 
place  by  indorsing  it,  and  its  being  hand- 
ed to  plaintiff's  attorney.  Both  bought 
the  note  before  its  maturity.  In  our 
view  of  the  case,  no  knowledge  obtained 
by  John  F.,  nor  any  marks  to  cast  sus- 
picion upon  the  note  that  might  have 
been  observed  by  him,  could  be  imputed 
to  the  plaintiff.  John  F.  was  the  seller 
and  indorser,  not  the  agent.  He  was  not 
bound  to  communicate  any  facts  within 
his  knowledge,  had  he  known  any  of  dis- 
paragement. He  was  the  Indorser,  and 
as  such  liable  to  bis  indorsee.  Plaintiff 
might  well  perhaps  have  taken  the  note 
upon  the  indorsements  of  Steele  &  Maione 
and  John  F.  It  Is  urged  that,  if  plaintiff 
had  no  actual  knowledge  impairing  the 
validity  of  the  note,  he  was  negligent; 
that  he  should  have  seen  the  note,  and 
that,  had  he  done  so,  the  marks  and  in- 
dorsements upon  it  were  such  ns  to  ex- 
cite suspicion  and  lead  to  investigation. 
We  cannot  agree  with  this  contention. 
Had  he  made  inriuiries,  and  in  fact  learned 
all  that  could  be  known,  he  could  have 
learned  nothing  to  Invalidate  the  note. 

4.  Defenses  to  negotiable  paper,  like  any 
other  defenses,  are  to  be  established 
affirmatively  by  the  party  relying  upon 
them.  They  cannot  be  established  infer- 
entially  and  arbitrarily  by  a  jury,  in  the 
absence  of  ail  evidence.  A  suspicion  or 
belief  of  want  ot  good  faith,  unsupported 
by  evidence,  cannot  be  made  the  basis  ot 
a  verdict.  The  rule  in  this  state  In  regard 
to  commerclol  paper,  wlKely  adopted  in 
the  interest  ot  commerce  and  for  tlie  pro- 
tection of  purchasers,  is  announced  by  the 
supreme  court  in  Bank  v.  McClelland,  9 
Colo.  60S.  13  Pac.  Rep.  723,  as  follows:  "U 
there  is  nothing  upon  the  face  of  a  nego- 
tiable instrument,  or  In  the  written  in- 
dorsement or  assignment,  to  notify  the 
assignee  that  the  instrument  was  orig;i- 
naily  given  upon  an  illegai  consideration, 
(gambling  debts  excepted,)  or  obtained 
through  fraud,  the  assignee  who  pays 
value  therefor,  and  takes  thesame  in  good 
faith  before  maturity,  may  recover  as 
against  the  maker.  This  is  true,  even 
though  such  assignee  be  In  possession  of 
facts  or  circumstances  sufficient  to  arouse 
suspicion  in  the  mind  of  a  person  of  ordi- 
nary prudence,  and  though  he  is  guiltj  ot 
negligence  in  not  first  following  up  such 
information  for  the  purpose  of  discovering 
the  fraud  or  illegality  to  which  the  sus- 
picious circumstances  may  seem  to  point. " 
Followed  and  apijroved  in  Coors  v.  Bank, 
14  Colo.  202,  23  Pac.  itep.  328.  and  in  Rand 
V.  Stationery  Co.,  (Colo.  App.)  28  Pac. 
Rep.  6fil.  The  rule  as  above  stated  is 
more  unrestricted  and  broader  than  that 
in  some  of  the  states,  notably  the  state  of 
New  York,  but  is  the  rule  of  the  federal 
courts,  (see  Bank  of  Metropolis  v.  New 
Fngland  Bunk,  1  How.  234,  6  How.  212; 
Murray  v.  Lardner,  2  Wall.  110;  Hotch- 
ki.ss  V.  Bank,  21  Wall.  354;  Brown  v.  Spot- 
ford,  95  U.  S.  474;  Swift  v.  Smith,  102  U.  S. 
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442,)  and  la  the  rule  In  the  great  majority 
of  tbe  RtatoH.  The  later  decisions  In  tho 
courts  ot  Eugland  are  In  harmony  with 
the  American  rule  a«  above  stated.  In 
Bank  v.  Macleod,  6  Moore.  Ind.  App.  1,  7 
Moore.  P.  C.  35,  it  Is  said:  "The  rule  laid 
down  In  Gill  v.  Cribltt.  8  Bam.  &  0.466. 
and  Down  v.  Hallinsr,  4  Barn.  &  C.  330, 
that  the  neglisrence  of  a  party  takin?  a 
negotiable  Instrument  fixes  him  with  the 
detective  title  of  the  party  passing  it,  Is  no 
longer  law."  It  is  well  settled  that  a 
party  may  be  a  bona.  Me  bolder  notwith- 
standing the  mala  Sdes  of  his  indoraer. 
See  2  Rand,  Com.  Paper,  §  987;  1  Daniel, 
Neg.  Inst.  §  7G9;  1  Pars.  Cont.  261;  Mas- 
ters V.  Ibberson,  8  C.  B.  100;  Ayer  v. 
Tilden,  15  Gray,  178;  Dillingham  v.  Blood, 
66  Me.  140.  By  the  law-merchnnt  a  pur- 
chaser is  presumed  to  be  a  holder  for  val- 
ue and  to  have  purchased  in  good  faith 
any  paper  before  its  maturity,  and  this 
presumption  must  be  overcome  by  compe- 
tent testimony.  Where  there  is  no  testi- 
mony Irapeaching  tbe  bonn  Odes  of  the 
transaction  of  the  holder,  it  is  error  to 
admit  evidence  of  want  of  consideration, 
fraud  in  obtaining,  irregularity  In  trans- 
ferring, and  tbe  knowledge  of  defects  or 
defenses  by  the  intermediate  holders  or  in- 
dorsers.  There  was  absolutely  no  testi- 
mony to  show  that  the  plalntlH  was  not 
a  bona  Ode  holder  for  value.  All  tbe  testi- 
mony upon  the  transaction  was  in  favor 
of  its  recularity  and  legality.  There  was 
no  testimony  to  overcome  the  legal  pre- 
sumption, or  to  cast  a  suspicion  upon  It; 
hence  all  the  instructions  submitted  upon 
the  transactions  prior  to  the  title  of  John 
F..  as  well  as  those  in  regard  to  the  con- 
sideration ot  the  note,  etc.,  were  errone- 
ous; there  was  no  basis  upon  which  they 
could  be  predicated.  There  are  several 
other  minor  errors  assigned  which  we  do 
not  find  it  necessary  to  examine.  Sntfl- 
clent  has  been  said  to  aid  In  the  determi- 
nation of  the  case  upon  a  new  trial.  The 
Judgment  will  be  reversed,  and  tbe  cause 
remanded  for  a  trial  de  novo. 


(3  Idaho  [Hasb.]  306) 

Sparks  et  al.  t.  Lower  Payette  Ditch  Co. 

(Supreme  Court  of  Idaho.    Feb.  18,  1893.) 

OOBPOKATIONS— FOWKB  TO  ASSESS  CAFITAI,  StOOK 

— Pbbsonai.  Liabilitt  or  Stockboldbks. 

1.  Under  act  entitled  *'An  act  concerning 
corporations,"  (Rev.  Laws  Idaho  1874-75,  p. 
618.)  the  stockholders  are  Individually  and  per- 
sonally liable  for  their  proportion  of  all  indebted- 
ness incurred  in  conducting  tbe  business  of  the 
corporation,  and  a  Joint  or  several  action  may  be 
Instituted  for  the  collection  of  tbe  same. 

8.  Title  4  of  tho  Civil  Code  of  Idaho  of  1887 
supersedes  the  act  aoove  referred  to;  and  a  cor- 
poration organized  under  the  act  of  1S75,  whose 
existence  is  continued  under  tbe  provisions  of 
said  title  4,  may  by  its  board  of  directors  proceed 
to  collect,  by  assessment  on  the  capital  stock  of 
the  corporation,  the  legally  incurred  debts  and 
liabilities  thereof,  as  prescribed  by  said  title. 

8.  The  liability  of  tbe  shareholder   is  in  no 
wise  increased  by  the  provisions  of  title  4  of  the 
Civil  Code  of  Idaho  of  1887. 
(SyUabua  by  the  Court) 

Appeal  from  district  court,  Ada  county ; 
J,  H.  Beatty,  Judge. 

Action  by  8.  L.  Sparks  and  Annie  Kelly 
against    the  Lower  Payette  Ditch  Com- 


pany, a  corporation,  to  restrain  its  ofR- 
cere  from  selling  shares  of  its  capital  stock 
belonging  to  plaintiffs.  Judgment  tor  de- 
fendant.   Plaintiffs  appeal.    Affirmed. 

J.  Brt/mbacft.  for  appellants,  cited  tbefol- 
lowlng  cases  and  autburities: 

2  High,  In].  S  1219;  Cook,  Stocks,  603; 
MltcheU  V.  Mining  Co.,  67  N.  Y.  280;  Clear- 
water  v.  Meredith,  1  Wall.  41;  Nugent  r. 
Supervisors,  19  Wall.  249;  Cook,  Stocks, 
§5  2«,  242;  Railroad  Co.  v.  Copp.  38  N.  H. 
124;  Morley  t.  Thayer,  S  Fed.  Rep.  787; 
Chase  V.  Lord,  77  N.  T.  1 ;  Gray  v.  CoflSn, 

9  Cusb.  192;  French  v.  Teschemacber,  24 
Cal.  518-540;  Inhabitants  v.  Hodges,  100 
Mass.  241 ;  Insurance  Co.  v.  Massachnsetts, 

10  Wall.  666-.576;  Green  v.  Beckman,5!)Cal. 
545;  Terry  v.  Little,  101  U.  S.  216;  Cook, 
Stocks,  §5  492^95.  497,  500;  Mor.  Priv. 
Corp.  §§  131,1044-1047,  1075;  Railroad  Co. 
T.  Spreckles,  65  Cal.  Ifti  3  Pac.  Rep.  661, 
802;  Mor.  Priv.  Corp.  §  1078;  Mahan  v. 
Wood,  44 Cal.  462;  Laws  8th  Scss.  p.  621, 
§  10;  Railway  Co.  v.  Strait,  35  N.  J.  Law, 
324;  Railway  Co.  v.  Allerton,  18  Wall.  234; 
Mor.  Priv.  Corp.  §§  318,  395,  399,  403,  496. 

Geo.  H.  Stewart  and  W.  E.  Borab,  toi 
respondent. 

ScLLiYAN,  0.  J.  This  action  was 
brought  by  the  appellants,  as  plaintms, 
against  the  respondent,  as  defendant,  to 
obtain  an  injnnction  to  restrain  the  offi- 
cers of  the  respondent  from  offering  tor 
sale,  or  selling,  shares  of  tbe  capital  stock 
of  said  corporation  belonging  to  the  ap- 
pellants. The  court  below  refused  to 
grant  tbe  injunction,  and  entered  ]udg> 
meut  for  the  respondent, from  which  judg- 
ment this  appeal  was  taken.  It  appeal's 
from  the  record  that  the  respondent  is  a 
corporation  organized  for  the  purpose  of 
constructing  and  maintaining  an  irrigat- 
ing ditch  on  the  Lower  Payette river.in  Ada 
county,  Idaho,  under  and  by  virtue  of  an 
act  of  tbe  legislature  of  Idahoentitled  "An 
act  concerning  corporations,"  approved 
January  12, 1875,  (Rev.  Laws  Idaho  1874- 
75,  p.  618.)  That  the  number  of  shares 
provided  for  by  the  articles  ot  Incorpora. 
tiun  were  80,  of  the  par  value  of  $100  each. 
That  in  tbe  year  1884  the  capital  stock  of 
said  corporation  was  increased  from  80 
shares,  of  the  par  value  ot  $100  each,  to 
16UBh8reB,  ot  the  par  value  of  $100  each; 
thus  making  the  aggregate  capital  stock 
$16,000.  That  the  appellant  Sparks  is  the 
owner  of  ISJi  shares,  and  appellant  Kelly 
is  tbe  owner  of  8  shares,  of  said  capital 
stock;  and  that  said  shares  have  been 
fully  paid  up  to  the  parvalue  of  $100  each. 
That  thereafter  the  proper  steps  were 
taken  by  the  board  ot  directors  of  said 
corporation  to  continue  its  existence  un- 
der the  provisions  of  title  4  of  the  Civil 
Code  of  Idaho,  (Rev.  St.  Idaho  1887,  p. 
312.)  That  neither  of  the  plaintiffs  assent- 
ed to  the  said  action  of  said  board.  That 
thereafter  the  said  board  levied  an  asposs- 
ment  of  $8  per  share  upon  tbe  capital 
stuck  of  said  corporation.  That  plaintiffs 
refused  to  pay  said  assessment  on  their 
said  shares;  and  the  respondent,  by  its 
proper  officers,  proceeded  to  collect  the 
same  by  advertlHing  plaintiffs'  said  shares 
for  sale,  as  provided  by  title  4  ot  the  Civil 
Code    of    Idaho.     The  complaint  alleges 
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that  the  attempted  change  of  the  defend- 
ant corporation  by  the  directors,  to  con- 
tinue Its  exiHtence,  under  the  provisions  of 
Bald  title  4  of  the  Civil  Code,  was  for  tbe 
parpose  ol  compelUnfc  the  plaintiffs  to 
pay  the  said  aBseasmeots  on  their  said 
folly  paid  up  shares. 

In  their  specIBcatlon  of  errors,  tbe  ap- 
pellants assign  two  errors.  Wo  will  first 
consider  the  second  error  asslKned,  which 
Is  that  the  court  made  no  flndingB  of  fact 
apon  many  of  the  material  issues  made  by 
the  pleadings.  We  have  carefully  consid- 
ered the  issues  made  by  the  pleadiugs,  and 
also  the  findings  of  fact,  and  are  of  tbe 
opinion  that  the  court  found  on  all  of  tbe 
material  issues  made  by  the  pleadings. 

The  first  specification  of  error  Is  as  fol- 
lows: "That  tbe  defendant  corporation 
cannot  compel  plaintiffs  to  pay  any  as- 
sessments to  tbe  corporation  upon  their 
shares  that  have  been  fully  paid  up,  such 
assessment  being  in  violation  of  the  obli- 
gation of  tbe  contract  entered  into  be- 
tween the  plaintiffs  and  the  corporation 
and  the  plaintiffs  and  other  shareholderB." 
In  tbe  argument  of  this  specification  the 
counsel  for  appellants  contended  that  un- 
der the  act  first  above  referred  to  (IXev. 
Laws  Idaho  1874-75,  p.  618)  the  board  of 
directors  had  no  authority  to  levy  an 
assessments  upon  the  fully  paid  np  shares 
of  the  capital  stoclc  of  said  corporation. 
That  the  action  of  the  board  of  directors 
for  the  purpose  of  continuing  the  exist- 
ence of  said  corporation,  under  the  pro- 
visions of  titlH  4  of  the  Civil  Code  of  Idaho, 
was  Illegal,  for  tbe  reason  that  the  provis- 
ions of  said  title  permits  assessments  to 
he  made  by  the  board  of  directors  upon 
fully  paid  up  shares  of  the  capital  stock  of 
said  corporation,  and  thus  chnngus  the 
contract  between  the  corporation  and  its 
Btoclcholders,  and  for  that  reason  is  in 
conflict  with  the  provisions  of  the  consti- 
tution of  tbe  United  States.  That  it 
changes  tbe  obligation  of  the  contract  be- 
tween tbe  corporation  end  shareholders, 
by  Inureasing  the  liability  of  the  share- 
boldern  withont  their  consent.  It  is  con- 
ceded that  a  law  subjecting  the  sharehold- 
ers to  a  liability  to  contribute  more  cap- 
ital than  they  originally  agreed  to  con- 
tribute would  be  unconstitutional.  '2  Mor. 
Prlv. Corp.  §1078.  The  question  forourde- 
termination.  then,  is,  do  the  provisions  of 
title  4  of  the  Civil  Code  of  ldabo,under  which 
Bald  corporation  continues  its  existence, 
subject  tbe  shareholders  to  grcateroraddl- 
tional  liabiiitlee  than  tbe  act  of  January 
12,187.')?  There  is  no  claim  that  there  Is 
any  change  except  to  increase  the  liability 
of  th«  shareholder.  What,  then,  are  the 
liabilities  of  the  slinreholUers  undereachof 
said  acts?  The  seventh  section  of  the  act 
approved  January  12,  1875,  provides  as 
follows:  "A  majority  of  the  whole  num- 
ber of  trnstees  shall  form  a  board  for  the 
transaction  of  business,  and  every  deois- 
ion  of  a  majority  of  tbe  persons  July  as- 
Bcmbled  as  a  board  shall  be  valid  as  a  cor- 
porate act. "  iSection  16  of  said  act  pro- 
vides as  follows:  "Each  shareholder  shall 
be  individually  and  personally  liable  for 
his  proportion  of  all  tbe  debts  and  liabili- 
ties of  tbe  company  contracted  or  in- 
curred   during    the    time    that    he    was    a 


stockholder,  for  the  recovery  of  which 
Joint  or  several  actions  may  be  instituted. 
•  •  •"  Section  2595  of  title  4  of  the  Civil 
Code  of  Idaho  contains,  among  others, 
substantially  ths  same  provisions  as  hhc- 
tlon  7  of  tbn  act  approved  January  12, 
1875.  Section  10  prescribes  tbe  duties  and 
powers  of  the  trustees  to  levy  asHess- 
niente  for  tbe  pur])ose  of  calling  In  the 
capital  stock  subscribed.  Section  2()14  of 
said  title  4  is  as  follows:  "The  directors 
of  any  corporation  formed  or  existing  un- 
der the  laws  of  this  state,  after  ono-fourth 
of  its  capital  »tock  has  been  sutMcribed, 
may,  for  the  purpose  of  paying  expenses, 
conducting  business,  or  paying  debts,  levy 
and  collect  assessments  upon  the  sub- 
scribed capital  stock  thereof  Intliemnn. 
ner  and  form,  and  to  the  extent,  herein 
provided."  Section  2615  Is  as  follows: 
"No  one  assessment  must  exceed  ten  per 
cent,  of  tbe  amount  of  the  capital  stock 
named  In  the  articles  of  incorporation, 
except  in  tbe  cases  in  this  section  other- 
wise provided,  as  follows:  First.  If  the 
wholecapltalof  a  corporation  has  not  been 
paid  np,  and  the  corporation  is  unn1)le  to 
meet  Its  llal)illtles,  or  to  satisfy  the  claims 
of  its  creditors,  the  asse.^sraent  may  bo 
for  tbe  full  amount  unpaid  upon  the  cap- 
ital stock ;  or  if  a  less  amount  issutflclcnt, 
then  it  may  be  for  such  a  percentage  as 
will  raise  that  amount.  Second.  The  di- 
rectors of  railroad  corporations  may  us- 
seBB  the  capital  stock  in  InstallmeiitH  of 
not  more  than  ten  per  centum  per  month, 
unless  in  tbe  articles  of  incorporation  it 
is  otlierwlse  provided.  Third.  The  direct- 
ors of  fire  insurance  corporations  may  as- 
sess such  a  percentage  of  the  capital  stock 
UB  they  deem  proper."  Section  2616  is  as 
follows:  "No  assessment  must  be  levied 
while  any  portion  of  a  previous  one  re- 
mains unpaid,  unless— /iYrst,  the  power  of 
the  corporation  has  been  exercised  in  ac- 
cordance with  the  provisions  of  this  title 
for  the  purpose  of  collecting  such  previous 
assessment;  seeoncf,  the  collection  of  the 
previous  assessment  has  been  enjoined; 
or,  tliird,  the  assessment  falls  within  the 
provlHlons  of  one  of  the  subdivisions  of 
the  last  preceding  section."  Section  2!iii:> 
provides  that  each  stockholder  Is  individ- 
ually and  personally  liabl"  for  such  por- 
tions of  its  debts  and  liabilities  as  the 
amount  of  shares  owned  by  him  bears  to 
the  whole  of  the  suliscrlbed  capital  Mt<K-k 
of  the  corporation.  It  will  be  obHcrvetl 
from  tbe  sections  above  cited  that  tlie  lin- 
bllity  of  the  shareholder  is  substantially 
the  same  under  each  act.  Under  the  act 
of  1875  the  board  of  trustees  were  not,  in 
terms,  authorized  to  levy  assessmentH 
upon  tbe  capital  stock  except  for  the  pur- 
pose of  collecting  or  calling  in  the  amount 
subscribed,  but  the  stockholder  was  liable 
for  ills  proportion  of  all  debts  contracted 
during  the  time  he  was  a  stockholder,  re- 
gardless of  whether  the  shares  owned  by 
him  had  been  paid  in  full  or  not.  Section 
16  of  said  act  permits  an  action  to  lie 
brought  for  the  collection  of  such  debt, 
while  tbe  act  of  1KS7  authorizes  tbe  board 
of  directors  to  levy  assessments  on  the 
capital  stock  for  tbe  purpose  of  paying  its 
liabilities,  even  after  the  par  value  of  the 
stock  has  been  paid  in  full  by  the  share- 
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bolder.  Id  Ballroad  Co.  t.  Spreckles.  65 
Cal.  193,  8  Pac.  Rep.  661,  802,  the  supreme 
eourt  of  California  has  construed  sections 
like  our  own.  The  statu  re  of  1887  provides 
two  methods  of  collecting  the  necessary 
fnuds  for  the  payment  ut  the  corporate 
liabilities,  and  conducting  its  business. 
The  liability  of  the  shareholder,  under 
law  ot  1887,  la  not  increased;  only  the 
method  of  procedure  to  collect  the 
amounts  due  from  each  shareholder  en- 
larged. Debts  and  expenses  of  the  corpo- 
ration may  be  collected  either  by  asxeHS- 
ment  or  by  suit.  The  court  below  found 
that  the  expense  or  liability  created 
which  said  assessment  was  made  to  pay 
or  liquidate  was  necessary  to  make  the 
corporation  ditch  nseful  to  the  share- 
holders, and  that  the  work  so  done  did 
not  materially  change  the  orifrinal  plan 
or  design  of  said  ditch,  but  was  done  to 
put  it  in  a  condition  to  carry  the  amount 
of  water  needed  for  the  stockholders,  as 
was  originally  intended,  and  to  avoid  the 
yearly  cleaning  out  of  said  ditch.  The 
record  shows  that  all  of  the  shareholders 
except  appellants  have  paid  said  assess- 
ment. It  will  be  observed  that  said  as- 
sessment was  made  for  the  preservation 
and  improvement  of  the  corporate  prop- 
erty, and  was  a  liability  which  the  direct- 
ors were  authorized  to  Incur.  The  liabili- 
ty complained  of  could  have  been  legally 
created  under  the  law  of  1876,  and  the 
appellants  would  have  been  Individually 
and  personally  liable  for  their  proportion 
thereof,  and  for  the  recovery  of  which  a 
Joint  or  several  action  might  have  been  in- 
stituted. Thellnbilltyof  theRtockbolderis 
nogreaterunderthelaw  of  1887  than  under 
the  law  of  1875;  only  the  method  of  en- 
forcing payment  enlarged,  by  permitting 
the  directors  of  the  corporation  to  collect 
from   each   shareholder  his    proportional 

gart  of  the  liability.  The  authorities  cited 
y  appellants  are  not  In  conflict  with  the 
views  expressed  herein.  The  judgment  of 
the  court  below  is  afllrmed,  with  costs  in 
favor  of  respondent. 

Morgan,  J.,  concnra. 

HusTo.v,  J.,  did  not  sit  at  the  bearing  ot 
this  case,  and  took  no  part  In  its  decision. 

a  Wyo.  667)  ■ 


MiLLBB  V.  State. 
(Supreme  Court  of  Wyoming.    Feb.  18, 1893.) 

CbIMINAI.  ItAW— AFPIAIt— HaTTBBS  not  APPABSira 

or  Rboord— New  Trial— Vbsu«—Ik8anitt. 

1.  Where  a  motion  is  made  in  a  criminal  case 
in  arrest  of  judgment,  and  the  record  is  silent  as 
to  the  truth  of  the  pounds  relied  on  to  sustain 
the  motion,  the  question  as  to  whether  the  court 
t)elow  erred  in  overruling  it  will  not  be  consid- 
ered on  appeal. 

2.  A  motion  for  new  trial,  which  merely 
alleges  in  a  eeneral  way  that  the  verdict  is  con- 
trari^  to  the  law,  and  that  there  were  errors  oo- 
ourrinR  at  the  trial,  presents  no  question  on  ap> 
peal. 

8.  On  an  indictment  for  murder,  committed 
while  defendant  and  two  others  were  riding  in  a 
freight-car,  the  evidence  was  conflicting  as  to 
the  time  when  they  arrived  at  the  state  line, 
and  whether  or  not  the  crime  was  committed 
within  the  state.  Defendant,  having  been  con- 
Viuted,  moved  for  a  now  ti-ial  on  the  ^ound  of 
the  misconduct  of  the  ]ury  and  newly-discovered 


evidence.  The  atBdavlt  In  support  of  the  motloB 
alleged  that  one  of  the  trainmen,  who  bad  been 
Buopcenaed  by  the  state,  would  testify  that  the 
train  did  not  arrive  at  the  state  line  until  much 
later  than  the  time  testified  to  by  the  other  train- 
men; that  the  testimony  «f  the  said  witness  was 
material,  and  could  not  have  been  discovered  by 
reasonable  diligence  t>efore  the  trial;  and  that 
the  foreman  of  the  Jury  had  told  aiHant  that  he 
himself  had  been  a  railroad  man,  and  knew  bat* 
ter  than  any  of  the  witnesses  where  the  train 
was  at  the  time  of  the  murder.  Held,  that  tha 
motion  was  properly  overruled. 

4.  On  an  indictment  (or  murder  it  appeared 
that  defendant  had  been  riding,  with  two  otbera, 
in  a  freight-oar,  and  had  been  forced  to  get  out. 
Upon  getting  into  a  car  in  another  train  he  found 
his  former  companions.  Defendant  testified  that 
a  few  minutes  later  he  shot  and  killed  them,  and 
that  the  killing  oocurred  about  daylight,  at  a 
station  in  an  adjoining  state.  Before  the  trial 
he  told  a  certain  person  thai  the  killing  occurred 
near  a  station  in  this  state,  which  they  reached 
alMUt  noon.  At  the  first  station  within  the  state 
the  train  made  a  stop  ot  aeveral  hours,  which 
was  the  only  considerable  stop  made.  Besides 
other  evidence  tending  to  show  that  the  deceased 
men  were  alive  at  that  place,  the  defendant  him- 
self testified  that  he  was  with  them  in  the  oar, 
and  that  he  did  not  know  whether  they  went  out 
to  get  food  there  or  not  Meld,  that  the  evidence 
was  suCQcient  to  show  that  the  crime  was  com- 
mitted within  the  state. 

5.  Where  experts,  who  are  put  upon  the  stand 
in  a  murder  trial  for  the  purpose  of  proving  de- 
fendant's insanity,  all  pronounoe  in  favor  of  his 
sanity,  the  most  that  they  are  willing  to  say  be- 
ing to  the  effect  that  be  is  dull,  or  that  he  is  not 
bright,  and  the  defendant's  own  confession,  which 
is  strongly  corroborated,  shows  that  the  purpose 
of  the  murder  was  rubbery,  the  defense  of  In- 
sanity is  not  established. 

6.  A  defendant  in  a  criminal  case  is  not  en- 
titled to  demand  a  new  trial  or  a  reversal  of  the 
Judgment  on  account  of  an  error  In  the  instruo- 
tious,  where  it  is  clear  from  the  evidence  that 
the  verdict  is  right,  and  that  a  new  trial  would, 
under  correct  instructions,  produce  the  same  re- 
sult. 

Error  to  district  court,  Laramie  coun- 
ty; RiCHAUu  H.  Scott,  Judge. 

Indictment  against  Charles  Miller  for 
mnrder.  From  a  judgment  of  conviction, 
defendant  brings  error.     Affirmed. 

F.  D.  Taftgiirt,  tor  plaintiff  in  error. 
Charles  N.  Potter,  Atty.  Gen,  and  Jobu  U. 
D»vid80u,  tor  the  State. 

CoNAWAT,  J.  Plaintiff  in  error  was  tried 
and  convicted,  at  the  November  term, 
1800,  of  the  district  court  for  Laramie 
county,  of  the  crime  of  murder  in  the  first 
degree,  and  sentenced  to  suffer  the  ex- 
treme penalty  of  the  law.  He  hrings  the 
cause  into  this  court  by  his  petition  in 
error,  which  contains  23  assignments  of 
error.  The  twenty-third  assignment  of 
error  is  that  the  court  (tba  trial  court) 
erred  in  overruling  the  motion  of  defend- 
ant (the  plaintiff  in  error)  tor  a  stay  of 
execution  of  sentence.  This  assignment 
need  not  be  considered  now.  The  stay 
was  procured  by  plaintiff  in  error  under 
section  3355  ot  the  Bevlsed  Statutes,  pro- 
viding that  in  all  cases  of  conviction 
where  the  punishment  shall  be  capital  the 
court  or  judge  allowing  the  writ  of  error 
shall  order  a  suspension  ot  the  execution 
until  such  writ  of  error  shall  be  heard  and 
determined.  The  twenty-second  assign- 
ment Is  that  the  court  erred  In  overruling 
the  motion  of  defendant  in  arrest  ol  judg- 
ment.   Key.  St.  1887  provides  astollows: 
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"Sec.  3350.  A  motion  In  ai-rest  of  Judg- 
ment may  be  granted  by  tbe  court  for 
either  of  the  following  causeB:  First,  that 
the  grand  jury  which  lonnd  the  indictment 
had  DO  legal  nutborlt.r  to  inquire  into  the 
otfense  charged,  by  reeson  of  its  not  be- 
ing within  tbe  JuriHdlction  ol  the  coart; 
secoad,  that  tbe  facts  stated  in  tbe  indtct- 
nieut  do  not  constitnte  an  offense."  The 
motion  In  arrest  does  not  set  up  eitlier  of 
titese  causes.  Besides,  as  a  matter  oFlaw, 
the  offense  charged  is  within  the  jurisdic- 
tion of  the  court,  and  on  inspection  of  the 
indictment  shows  that  the  facts  therein 
stated  do  constitute  an  offense.  The 
grounds  actually  set  up  for  tlie  motion 
in  arrest  are  some  alleged  irregularities  In 
the  Bele<;tion  of  jnrora.  The  record  Is  en- 
tirely silent  as  to  tbe  truth  of  the  facts  al- 
leiTL'd  as  constituting  such  irregularlttes. 
il  in  not  necessary  to  say  anything  fur- 
ther tf>  show  that  It  is  not  made  to  appenr 
that  the  court  below  erred  in  overruling 
the  motion  to  arrest  the  iudgment.  The 
allegations  in  the  motion  itself,  or  even 
in  affidavits,  if  there  were  any,  accompa- 
nying it,  cannot  be  accepted  as  proof  of 
facts  which,  if  true,  arc  matters  of  rec- 
ord. In  a  matter  of  such  grave  moment 
to  the  plaintiff  in  error,  however,  it  is  a 
satisfaction  to  reflect  that  none  of  the  I 
matters  set  up  in  this  motion  are  such  as 
affect  in  the  slightest  degree  the  merits  of 
the  ease,  or  the  righteousness  of  the  ver- 
dict and  judgment.  They  are  all  matters 
of  procedure  that  might  have  been  raised 
by  motion  to  quash  or  plea  in  abatement, 
and  which  are  waived  when  not  so  raised. 
Rev.  St.  §  3266.  But  it  is  useless  to  dis- 
cuss the  motion.  We  cannot  consider 
matters  dehors  the  record. 

The  twenty-first  assignment  of  error  is: 
"The  eonrt  erred  in  overruling  the  motion 
of  defendant  for  a  new  trial."  This  as- 
signment includes  in  its  scope  the  matter 
of  the  precedluK  20  assignments.  They 
were  all  presented  to  tbe  court  below  as 
gruanda  for  a  motion  and  supplemental 
motion  for  a  new  trial,  and  the  ruling  of 
the  court  below  upon  each  is  sufflciently 
questioned  by  the  general  assignment  No. 
21,  above  quoted.  So  It  is  now  only  nec- 
pssary  to  determine  whether  the  court  be- 
low erred  in  overruling  tbe  motion  and 
Buppiementai  motion  of  plaintiff  in  error 
for  a  new  trial.  As  what  is  termed  the 
"Ruppiemental  motion  for  a  new  trial" 
includes  Hubstantially  all  the  reasons  for 
a  new  trial  alleged  in  the  motion  for  a 
new  trial,  they  will  be  considered  to- 
gether. Tbe  supplemental  motion  for  a 
new  trial  begins  with  the  following  rea- 
sons: "  (1)  Because  of  irregularities  of  tbe 
Jurors  who  rendered  the  verdict;  (2)  bo- 
cause  of  newly-discovered  evidence,  ma- 
terial for  tbe  defendant,  which  he  could 
not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial. "  TbeKe 
appear  as  Nos.  6  and  8.  respectively,  in 
the  motion  for  a  new  trial,  and  are  sup- 
ported by  tbefoUowlng  affidavit:  "Frank 
I).  Taggart,  being  duly  sworn,  deposes 
and  says  that  he  is  the  attorney  for  the 
defendant,  Charles  Miller,  in  the  above- 
entitled  case;  that  he  has  discovered  new 
evidence  material  lor  the  defense,  which 
be  could-  not   with    reasonable  diligence 


have  discovered  and  produced  at  tbe 
trial;  that  Oscar  Leech,  tbe  front  brake- 
man  on  Conductor  Hubbard's  train,  who 
was  subpoenaed  by  the  state  In  the  trial  of 
tbe  foregoing  case,  will  testify  that  the 
said  train  did  not  arrive  at  the  state  line 
until  a  time  much  later  than  testified  to 
by  the  otli«r  bral<eman  and  tbe  conductor 
and  fireman  of  said  train ;  that  tbe  fore- 
man of  the  jury  which  rendered  the  verdict 
in  the  above-entitled  case  told  affiant  that 
he  hail  been  a  railroad  roan  himself  five 
or  six  years  ago,  and  he  knew  better  than 
any  of  the  witnesses  who  testified  as  to 
the  time  of  the  train  on  which  the  dead 
bodies  were  found,  where  the  train  was  at 
daylight."  And  this  is  all.  It  Is  clearly 
Insufflcient.  Comment  la  unnecessary. 
Tbe  second  ground  In  the  motion  and  the 
fourth  in  the  supplemental  motion  are  to 
the  effect  that  the  verdict  la  contrary  to 
inw.  Why  contrary  to  law  is  notalleged. 
This  genernl  allegation  presents  no  ques- 
tion of  law  for  our  consideration.  The 
fourth  ground  alleged  in  the  motion  Is  be- 
cause of  errors  of  law  occurring  at  the 
trial.  There  is  the  same  defect  in  this  as  that 
Just  mentioned.  The  general  allegations 
of  errors  of  law  present  no  question  for 
determination.  What  the  errors  are  that 
are  complained  of  should  be  shown. 

The  first  ground  alleged  in  tbe  motion 
for  a  new  trial  and  the  third  in  the  supple- 
mental motion  is  that  the  verdict  la  not 
sustained  by  sufficient  evidence,  and  tbe 
Oftb  in  tbe  supplemental  motion  is  that 
tbe  verdict  Is  contrary  to  tbe  evidence. 
These  may  be  connldered  together.  It 
docs  not  appear  from  the  bill  of  exceptions 
whether  it  contains  all  of  the  evidence  or 
not.  It  purports  merely  to  contain  all  of 
the  "testimony."  The  certificate  of  the 
stenographer  Is  to  the  effect  that  it  con- 
tains all  of  the  evidence,  but  that  is  merely 
for  tbe  information  of  the  trial  judge,  and 
is  not  proper  evidence  of  the  tact  in  this 
court.  It  should  be  shown  by  thn  certifi- 
cate of  the  trial  Judge.  It  is  his  funrtion 
to  ascertain  and  certify  to  this  court 
whether  or  not  the  bill  contains  all  of  tbe 
evidence.  The  certlflcate  of  the  stenog- 
rapher cannot  be  substituted  for  that  of 
tbe  judge.  But  in  this  Instance,  as  suffi- 
cient of  tbe  evidence  appears  to  determine 
these  allesed  reasons  for  a  new  trial  on 
their  merits,  we  will,  in  favorem  vitse,  con- 
sider tbe  evidence  appearing  in  tbe  record 
as  presented.  The  shooting  of  Emerson, 
and  Fishbaugb,  his  companion,  by  plaln- 
tin  in  error,  of  which  shooting  Emerson 
Immediately  died  and  Fisbbaugh  died  in  a 
short  time,  and  the  immediate  robbery  of 
the  bodies  while  Emerson  was  lyiuK  dead, 
and  Fisbbaugh  was  in  a  dying  condition, 
is  circumstantially  related  by  plaintiff  In 
error.  This  appears  both  from  his  admis- 
sions proven  as  made  out  of  court  and 
from  his  testimony  in  court.  Tbe  motl'^e 
for  tile  murder  Is  sufflciently  shown  by 
the  immediate  robbery.  In  his  admissions 
to  the  witness  Stewart  he  states  that 
while  in  the  car,  and  before  tbe  sbooting, 
he  conceived  the  idea  of  killing  them  for- 
their  money.  There  is  un  effort  apparent 
to  show  by  tbe  testimony  of  plaintiff  iU' 
error  in  his  own  behalf  some  other  motive 
for  the  double  murder,  but  tbis  eRortfails.. 
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It  is  true,  In  answer  to  a  quentfon  as  to 
whether  he  ever  felt  any  unklndneas  to 
the  persons  whom  be  killed,  and  to  state 
how  he  did  feel  towards  them  at  the  time, 
he  says:  "1  knew  they  had  a  revolver,  be- 
cause I  saw  them  buy  five  shots  tor  it  at 
Sidney,  and  put  them  in  the  gun ;  and  I 
supposed  when  they  left  me  on  the  corner 
they  were  making  out  some  scheme  for 
Die;  and  when  I  wns  in  the  car  I  was 
afraid  they  were  going  to  do  something 
to  me."  But,  supposing  this  to  constitute 
some  palliation  lor  the  crime,  if  true,  he 
does  not  adhere  to  It.  He  is  soon  asked 
again  to  state  how  he  felt  at  the  time  ot 
the  Hbooting,  and  he  replies:  "I  thought 
I  was  far  away  from  my  folks,  and  want- 
ed to  get  back,  and  didn't  know  how; 
and  I  was  all  ragged,  and  cold  weather 
was  coming  on,  and  nothing  to  eat,  and 
no  money,  and  I  didn't  know  what  to 
do."  With  but  one  intervening  question 
as  to  how  long  it  was  from  the  time  he 
first  thought  of  the  crimeuntil  he  commit- 
ted it,  and  his  answer  that  he  could  not 
remember  ever  thinking  of  It  at  all,  he  Is 
asked  the  third  time  how  he  felt  at  the 
time.  He  answers:  "I  felt  that  I  was  far 
away  from  my  brothers,  and  that  I  had 
nothing  to  eat,  no  money,  and  was  all 
ragged,— was  all."  He  forgot  this  time 
to  mention  his  hunger.  His  statement 
that  he  was  afraid  they  **  were  going  to 
do  something  to  him  then"  is  Inconsistent 
with  his  other  testimony.  He  met  them 
east  of  Sidney,  (he  thinks  at  Julesbnrg,) 
and  the  three  of  them  rode  from  there  to 
Sidney  together,  and  they  did  not  abuse 
blm,  and  no  unkind  words  passed  be- 
tween them.  They  were  put  oH  the  train 
leaving  Sidney,  and  after  they  bad  been 
put  off  he  thought  they  did  not  want  to 
travel  with  him  because  he  was  ragged. 
They  told  him  to  take  one  road,  and  they 
would  take  another.  That  night,  at  Sid- 
ney, he  saw  a  long  freight  train  come  in, 
and  be  got  into  a  stock-car,  covered  him- 
self with  bay,  and  went  to  sleep  before 
the  train  pulled  out.  When  be  awoke,  it 
was  coming  daylight,  and  he  left  the  car, 
took  some  hay  with  him,  and  got  into  a 
box-car.  Emerson  and  Flshbaugh  were 
in  this  car.  Plaintiff  in  error  says  that 
when  ho  threw  his  hay  up  It  fell  down, 
and  "It  called  their  attention;  and  one  ot 
the  fellows  [Flshbaugh,  be  says  after- 
wards] called,  'Hello,  kid''  and  I  got  in, 
and  started  to  lay  down ;  never  slept  at 
all;  got  up.  The  train  had  just  started 
op.  It  was  about  five  minutes  after  I  got 
In,  it  was  done.  It  was  all  done  before  I 
knew  it."  Immediately  afterwards  he 
says  it  was  "all  done  in  a  minute."  So, 
according  to  his  own  statement,  be  went 
Into  the  car  with  these  men,  whom  in  a 
very  few  minutes  he  murdered  as  they  lay 
quietly  sleeping  or  resting,  and  nothing 
had  occurred  to  arouse  his  fears.  He 
states  repeatedly  that  at  the  time  of  the 
shooting  Flshbaugh  was  asleep,  but  ho 
did notti«ink Emerson  was;  or,  as  he  once 
putsit,  he  did  not  know  whether  Emerson 
■was  asleep  or  not.  His  statement  that  he 
was  afraid  of  them  is  evidently  an  after- 
thought. But  if  be  was,  it  was  no  excuse 
for  his  murderous  attack  upon  them  under 
the  circumstances.    His  testimony  that  be 


Bbot  the  young  men  so  soon  after  getting 
Into  the  car  with  them  is  evidently  untrue. 
His  statement  made  to  the  witness  Stew- 
art soon  after  his  confession  of  the  crime 
to  his  brother,  and  his  conclusion,  by  his 
brother's  advice,  to  give  himself  up,  cor- 
responds with  his  testimony  as  to  the 
tlm'e  be  got  into  the  car  with  Emerson 
and  Flshbaugh,  and  what  occurred  at  the 
time.  He  fixes  the  time,  both  In  his  state- 
ment to  Stewart  and  in  his  testimony,  as 
early  in  the  morning,  while  it  was  still 
dark,  though  daylight  waB'']UHt  coming." 
His  statements  both  agree  that  on  his 
first  attempt  to  throw  his  bunch  of  hay 
into  the  car  it  fell  down,  and  that  it  at- 
tracted their  attention,  and  that  Flsh- 
baugh said,  "Hello,  kid!"  But  he  told 
Stewart  that  the  shooting  was  done 
about  six  miles  east  of  Hillsdale,  and  that 
the  train  reached  there  about  noon.  This 
time,  according  to  tbe  evidence  of  the 
trainmen,  is  approximately  correct.  Be- 
sides other  evidence  tending  to  show  that 
Emerson  and  Fishbaugh  were  alive  and 
unhurt  at  Pine  Bluffs,  the  plaintiff  in  error 
himself  testifies  that  he  was  In  the  car 
with  th«m  where  the  train  stopped  two 
or  three  hours,  and  tbat  he  was  hungry 
then,  but  never  thought  about  asking 
them  for  money  to  get  something  to  eat; 
and  further,  that  he  does  not  know  whether 
they  got  off  and  obtained  food  or  not,  and 
tbat  he  had  put  his  bay  into  this  car  at 
the  "  place  before  they  stopped  two  or 
three  hours."  Pine  Bluffs  is  the  only  place 
where  they  stopped  su  long  or  nearly  as 
long.  All  this  is  more  satisfactory  as  to 
the  fact  ot  tbe  young  men  being  alive  at 
Pine  Bluffs,  Wyo.,  than  bis  direct  state- 
ment to  that  effect  could  hare  been,  for  it 
is  painfully  apparent  that  plaintiff  in  error 
haslUtle  regard  for  the  truth.  He  asserts 
in  his  testimony  that  he  sbot  tbe  young 
men  at  break  of  day,  before  it  was  light, 
as  the  train  was  leaving  a  little  station 
east  of  Pine  Bluffs,  and  that  be  remained 
in  the  car  with  the  bodies  until  the  train 
reached  Hillsdale,  about  noon,  including 
the  two  or  three  hours'  stop  at  Pine Kiuffb. 
This  Is  incredible.  He  also  claims  that 
hokilled  the  men  with  one  sbot  each,  in  the 
darkness  of  the  box-car,  with  one  door 
partly  open,  before  it  was  light.  In  tbe 
morning.  It  seems  impossible  tbat  be 
could  do  this,  or  at  least  extremely  Im- 
probable, in  tbe  dark,  and  be  would  know 
better  than  to  attempt  it.  From  this 
and  other  evidence,  not  necessary  to  re- 
hearse here,  it  is  clear  that  Emerson  and 
Flshbaugh  were  alive  and  well  at  Pine 
Bluffs.  At  Hillsdale  they  were  found  Id 
the  box-car;  one  dead,  and  tbe  other  In  a 
dying  condition.  Tbe  object  in  fixing  the 
time  of  the  murder  at  or  before  daylight 
in  the  morning,  and  at  some  station  east 
of  Pine  Bluffs,  is  apparent  when  it  is  con- 
sidered that  the  Wyoming  state  line  is 
only  about  a  mile  east  ot  Pine  Bluffs,  and 
the  station  referred  to  could  not  be  in 
Wyoming.  Bnt  this  testimony  of  plain- 
tiff in  error  as  to  the  exact  time  and  place 
ot  the  murder  Is  evidently  false.  It  would 
seem  to  be  another  after-thought,  and  for 
a  youth,  considering  how  it  fits  the  defense 
of  venue,  quite  a  shrewd  one. 
The  only  other  defense  attempted  was 
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that  of  Insanity.  'iblS  defense  utterly 
fails.  TheuxpertB  pat  Upon  tbe  stand  by 
the  defense  In  the  trial  court  all  pro- 
nonnceU  plaintiff  in  error  sane.  The  most 
they  will  say  for  him  Is  that  he  is  a  dull 
boy,  or  that  be  Is  not  a  bright  boy.  or 
aoinetblog  to  that  effect. 

The  couIesHton  made  to  the  witness 
Stewart  is  a  confession  of  murder  for  the 
parpnae  of  robbery.  The  conffssion  madn 
by  testimony  in  open  court  is  of  murder 
and  robbery.  There  is  other  evidence 
BtroDKly  corroborating  this.  There  is  uo 
question  of  the  fact  of  murder,  without  a 
ahadow  of  palliation  or  excuse,  followed 
by  the  immediate  robbery  ol  both  bodies, 
one  not  being  quite  dead.  The  verdict  is 
in  accordance  with  thn  evidence,  and  is 
abundantly  sustained  by  the  evidence. 

This  disposes  of  all  the  reasons  for  a 
new  trial  set  np  in  the  motion  therefor, 
and  the  first  five  of  tboHe  set  np  in  the 
tmpplemental  motion.  The  remaining  rea- 
sons alleKed  in  the  supplemental  motion 
are  all  founded  upon  instructions  given 
to  the  jury  by  tbe  court  over  the  objection 
of  the  plaintifi  in  error,  and  upon  instruc- 
tions asked  for  by  him,  and  refused  by 
tbe  court.  The  rule  as  to  reversing  judg- 
ments on  account  of  erroneous  instructions 
to  the  Jury  by  the  court,  and  stated  by 
Thompson  on  Trials  cs  the  rule  of  nearly 
all  tbe  courts,  is  "that  no  judgment  will 
be  reversed  on  account  of  the  giving  ol  er- 
roneona  instructions,  unless  it  appear 
probable  that  the  jury  were  misled  by 
them."  And  again:  "Of  course,  It  can 
never  be  said  that  the  Jury  were  misled  by 
the  giving  of  erroneous  instructions  where 
they  have  reached  the  correct  result  by 
their  verdict.  Accordingly  it  is  the  prac- 
tice of  most  of  the  courts,  before  passing 
upon  exceptions  to  instructions,  to  look 
Into  the  evidence,  and  see  If  the  verdict 
was  right;  and,  if  it  is  found  to  be  so, 
the  court  will  looknofurther. "  2Thonjp. 
Trials,  §§  2401,  2402,  and  authorltleB  there 
cited.  This  rule  Is  sustained  by  very 
numerous  authorities  of  tbe  highest  re- 
spectaliility.  Some  courts  say  that  the 
doctrine  of  error  without  prejudice  does 
not  apply  to  tbe  same  extent  in  criminal 
as  in  civil  cases,  and  some  courts  hold 
that  error  In  the  instructions  will  be  pre- 
sumed to  be  prejudicial.  Admitting,  with- 
out discussing  or  deciding  either  point, 
that  both  of  these  restrictions  of  the  rule 
are  correct  In  their  proper  application,  it 
may  safely  be  said  that  it  is  never  the 
right  of  a  party  to  demand  a  new  trial  in 
any  case,  civil  or  criminal,  on  account  of 
error  In  the  Instructions  to  the  jury  where 
it  is  clear  from  the  evidence  that  the  ver- 
jlct  Is  right,  and  that  a  new  trial  ought 
to  produce  the  same  result,  or  would,  un- 
der correct  Instructions,  certainly  produce 
the  same  result.  Such  a  case  Is  this.  The 
technical  defense  as  to  venue  fails.  The 
venue  is  satisfactorily  established  beyond 
any  reasonable  doubt.  The  facts  of  the 
shooting  of  tbe  young  man  Emerson  and 
biscompanlon.and  the  immediate  robbery 
of  their  bodies,  is  admitted  by  plaintiff 
in  error  In  his  confession  to  Stewart,  and 
in  bin  testimony  on  trial.  He  told  Stew- 
art that  be  conceived  the  Idea  of  killing 
tbem  for  their  money.    There  is  other  evl- 


danM  probaMy  imflcieht  of  itself  to  justify 
and  support  it  verdict  of  guilty.  The  de- 
fense of  insanity  completely  fails.  The 
testimony  of  plaintiff  in  error  does  not  in- 
dicate even  that  he  is  a  dull  boy,  which 
is  the  most  the  experts  say  upon  the  ques- 
tion of  his  sanity.  He  exhibits  a  sound 
memory,  and  rather  an  unusually  minute 
and  consecutive  recollection  ol  the  events 
of  bis  life  from  early  childhood  to  the  time 
of  the  trial.  The  impression  of  dullness 
may  have  been  produced  by  a  habit  ap- 
parent from  his  testimony  of  answering, 
"I  don't  know,"  evidently  to  avoid 
troublesome  explanations,  or  when,  as  he 
testifies  in  one  instance  be  did,  he  resolves 
to  say  nothing.  This  Is  often  the  wisest 
and  shrewdest  thing  for  one  in  his  situa- 
tion to  do.  No  useful  purpose  can  be 
subserved  by  a  new  trial.  No  advantage 
could  accrue  to  the  plaintiff  In  error.  No 
new  evidence  could  affect  the  result.  By 
Ills  own  confessions  and  testimony  plain- 
tiff in  error  has  placed  upon  record  evi- 
dence that  must  always  result  In  his  con- 
viction on  a  fair  trial.  Other  evidence  of 
his  guilt  is  satisfactory.  Another  trial 
must  necessarily  result  in  his  conviction 
under  any  correct  instructions.  He  has 
followed  his  brother's  advice  to  the  ex- 
tent of  coufeBsIng  his  crime,  but  not  to  the 
extent  o(  pleading  guilty,  and  appealing 
to  the  mercy  of  the  court.  But  this  la  a 
case  In  which  neither  the  trial  court  nor 
this  court  has  any  discretion  or  any  power 
to  grant  clemency  or  extend  mercy.  Up- 
on a  verdict  of  guilty,  or  on  a  plea  of 
guilty  of  murder  in  the  first  degree,  the 
trial  court  must  pronounce  the  sentence 
of  the  law.  Upon  a  record  showing  that 
such  sentence  was  lawful  and  right,  this 
court  must  afflrni  It,  and  fix  the  time  for 
Its  execution.  Enough  has  already  been 
said  to  show  that  this  court  can  take  no 
other  course.  The  evidence  shows  a  cold- 
blooded, atrocious  murder,  with  seldom 
a  purallel.  It  tliere  be  any  couslderntions 
which  may  be  urged  in  fnvor  ol  clemency 
and  mercy  in  this  case,  this  court  cannot 
entertain  them.  That  Is  the  function  and 
duty  of  the  executive,  in  whom  is  lodged 
the  pardoning  and  the  commuting  power. 
This  court  considers  only  the  record  and 
the  law.  The  verdict  of  tbe  jury  is  fully 
sustained  by  the  evidence.  No  other  ver- 
dict could  have  been  reached  by  jurors 
who  regard  their  legal  duties  and  the  obli- 
gations of  their  oaths.  Overriding  in  fa- 
vor of  tbe  plaintiff  in  error  positive  pro- 
visions of  statutory  law,  considering  por- 
tiouH  of  the  record  not  properly  before  us, 
following  the  trial  court  in  considering 
the  supplemental  motion  for  a  new  trial, 
although  filed  long  alter  the  time  limited 
by  law,  we  find  no  prejudicial  error  in  the 
proceedings  of  the  trial  court.  The  judg- 
ment of  the  court  below  is  in  all  things 
affirmed,  and  the  court  now  appoints  Fri- 
day, the  22d  day  of  April,  In  the  year  ol 
our  Lord  1892,  Inr  the  execution  of  the 
sentence  pronounced  by  the  court  below. 

GnoESBECK,  C.  J.,  and  Mbbkell,  J.,  con- 
cur. 

Oroesbeck,  C.  J.,  {eoncvrrtng.)    While 
agreeing  with   the  other  members  of  this 
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court  In  the  views  expressed  In  the  opin- 
ion of  Mr.  Justice  Conaway,  I  desire  to 
add  that  I  do  not  believe  that  the  instruc- 
tions o(  the  court  below  to  the  Jury  were 
erroneonfi  or  misleading.  It  is  true  that 
they  are  not  artistically  drawn,  but  I  do 
not  think  that  tliey  are  Incorrect.  The 
distinction  between  murder  In  the  first 
and  In  the  second  degree  is  clearly  put, 
and  the  crime  of  nianslauf^hter  Is  well  de- 
fined. The  first  count  of  the  indictment  Is 
evidently  framed  on  the  language  adopt- 
ed hy  the  courts  In  defining  murder  in  the 
first  degree  before  the  passage  of  the  pres- 
ent law,— the  crimes  act  of  1890.  It 
charges  the  assault  and  the  crime  by  em- 
ploying the  words  "willfully,  deliberately, 
and  premeditatedly,"  used  In  the  old  stat- 
ute, and  also  employing  the  common-law 
words  in  addition  thereto,  "with  malice 
aforethought ; '  while  the  second  count  uses 
the  words  from  the  new  statute,  which 
are  therein  declared  to  be  sufficient,  with- 
out setting  out  the  manner  and  means  of 
committing  the  crime,— that  Is,  that  the 
plaintiff  In  error  "did  feloniously  and  with 
premeditated  malice  kill  and  murder  the 
«ald  Waldo  Emerson."  Some  of  the  In- 
structions would  seem  to  Imply  that  the 
words  here  used  are  of  equivalent  import. 
The  jury  were  charged,  however,  that  "to 
constitute  murder  in  the  first  degree  there 
must  have  been  an  unlawful  killing  done, 
purposely  and  with premedlta  ted  malice;" 
and  again,  "to  give  homicide  the  legal 
characteristics  of  murder  in  the  first  de- 
:gree,  as  the  defendant  stands  charged  In 
the  indictment.  It  must  have  been  per- 
petrated with  premeditated  malice.  The 
preroeditatlun  Is  Just  as  essential  an  In- 
^tvdicnt  of  the  offense  as  the  act  whiiih 
caused  the  death.  Without  the  concur- 
rence of  both  the  premeditation  and  the 
act  of  killing,  the  crime  of  murder  In  the 
first  degree  cannot  exist;  and,  as  every 
man  Is  presumed  to  be  Innocent  of  the 
offense  of  which  he  Is  charged  till  he  Is 
proven  guilty  beyond  a  reasonable  doubt, 
this  presumption  must  apply  equally  to 
both  Ingredients  of  the  offense, — to  the 
premeditation  as  well  as  to  the  killing; 
and  unless  you  can  find  beyond  a  reasona- 
ble doubt  that  the  defendant  fired  the 
shot  with  premeditation,  it  will  be  your 
•Juty  to  acquit  the  defendant  of  murder 
In  the  first  degree."  It  will  be  seen  that 
the  statute  as  it  existed  at  the  time  of  the 
commission  of  the  alleeed  crime  and  since 
that  time  has  been  closely  followed  by  the 
•court  below,  and  there  is  no  error  In  that 
respect.  Neither  la  there  any  error  as  to 
the  instructions  as  to  murder  In  the  sec- 
ond degree  or  defining;  manslaughter. 

It  seems  that  the  defense  was  twofold: 
(1)  Failure  to  prove  the  venue,  and  (2)  in- 
sanity of  the  defendant.  The  venue,  as 
has  been  rleurly  shown  In  the  opinion  of 
Mr.  .Justice  Conaway,  was  proven  beyond 
.a  reasonable  doubt,  and  the  attention  of 
the  Jury  was  culled  to  the  matter  of  venue 
In  the  following  instruction:  "Venue  Is 
one  of  the  material  facts  In  this  case,  and 
must  be  proven,  like  other  material  facts, 
be.vond  a  reasonable  doubt.  If,  from  the 
'evidence,  you  have  a  reasonable  doubt  as 
to  whether  the  crime.  If  crime  there  was, 
was  committed  in  tblastatcor  In  another 


state,  yon  will  jjlve  the  benefit. of  the 
doubt  to  the  defendant,  and  return  a  ver- 
dict of  not  gullt.v."  There  was  no  excep- 
tion to  this  Instruction,  and  it  must  have 
been  deemed  sufficient  and  satisfactory. 
The  defense  of  insanity  was  not  estab- 
lished at  all, as  has  been  well  said;  yet  the 
court  gave  the  following  instruction  to 
the  Jury  upon  that  point:  "The  jury  are 
instructed  that  If,  from  a  careful  compari- 
son and  consideration  of  all  the  evidence, 
you  have  or  entertain  a  reasonable  doubt 
as  to  whether  or  not  the  defendant  was 
sane  at  the  time  of  thealleged  commission 
of  the  offense  charged,  then  you  will  find 
the  defendant  not  guilty."  This  Is  cer- 
tainly the  most  favorablelnstruction  that 
could  have  been  given  for  the  defendant. 
It  has  been  held  by  many  courts  that  In- 
sanity must  be  proven  by  a  preponderance 
of  evidence  to  remove  the  presumption  of 
sanity.  The  defendant  below,  through 
bis  counsel,  asked  the  court  to  instruct 
the  jury  "that  the  law  presumes  every 
man  to  be  sane;  but  if  you  find  from  the 
evidence  that  there  is  proof  tending  to 
show  an  insane  condition  of  the  mind  of 
the  defendant  at  the  time  of  the  commis- 
sion of  the  alleged  crime  charged  in  the 
Indictment,  then  it  becomes  incumbent  up- 
on the  state  to  pr«)ve  to  your  mind  be- 
yond a  reasonable  doubt  that  the  defend- 
ant was  sane  at  the  time  of  the  commis- 
sion of  the  alleged  crime."  This  instruc- 
tion, I  believe,  is  predicated  upon  an  opin- 
ion of  the  supremeconrtof  Nebraska;  but, 
admitting  that  It  Is  a  correct  interpreta- 
tion of  the  law  relating  to  Insanity  as  a 
defense  to  crime,  of  which  there  Is  much 
question  in  my  mind.  It  Is  met  by  the  fact 
Ihat  there  was  no  evidence  introduced  or 
brought  out  at  the  trial  of  this  case"tend. 
ing  to  show  an  Insane  condition  of  the 
mind  of  the  defendant"  at  the  time  of  the 
homicide,  so  that  the  burden  of  proof 
could  be  shifted  upon  the  state.  The  col- 
lapse of  this  branch  of  the  case  is  shown 
by  the  opinion  of  Mr.  .Justice  Conaway, 
and  further  comment  upon  the  evidence  In 
that  regard  is  unnecessary.  This  disposes 
of  the  other  points  that  have  n«)t  been 
touched  upon  in  the  opinion  of  the  other 
members  of  the  court,  and  It  la  unneces- 
sary to  multiply  words  to  state  Intelli- 
gently the  other  grounds  of  error  relied 
upon  by  counsel  for  this  iinhnppy  youth. 
It  is  a  sad  case,  and  has  been  well  consid- 
ered by  the  court,  owing  to  the  youth  of 
the  plaintiff  In  error.  He  was  of  the  age 
of  accountability  at  the  time  of  his  great 
crime,  and  he  must  suffer  the  extreme  pen- 
alty of  the  taw.  This  court  cannot  bur- 
den the  public  with  the  expense  of  another 
trial  of  this  case  from  mere  sentiment. 
There  has  been  no  prejudicial  error  In  the 
case.and  I  agree  with  my  learned  brethren 
that  the  judgment  of  the  court  below 
should  be  afiirmed. 


(3  Wash.  St  684) 

T'ox  et  til.  y.  NACHTsnciM  «£  al. 
{Supreme  Court  of  Wa«MngUM.    Feb.  9, 1898.) 

AmiL— JUIUSDICTIONAL  AMOTIKT — ^VoiB  JCDO- 

UENT. 

1.  Ad  action  to  foreclose  a  mechanic's  lien 
being  au  equitable  proceeding,  an  appeal  thereia 
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will  lie  to  the  BDprenM  oonii,  thongh  the  ]udg- 
Bi0Qt  a_ppealsd  from  does  not  exceed  tiOO. 

9.  The  Bonreme  ooort  will  entertain  Ml  ap 
peal,  though  the  ]iidgmeiit  appeatled  from  la  find 
tor  haying  been  entered  on  a  aon-lBdloial  daj. 
BooTT,  J.,  diaaenting. 

Appeal  from  anpsrlor  eoart.  Fierce  comi- 
ty:  Frank  ALI.YN',  Judge. 

Action  by  John  U.  Fox  and  otbera 
aeainst  F.  Nachtsbeim  and  another  to 
lorecIoBe  a  mechanic's  lien  un  real  prop- 
erty. Plaintiffs  bad  Jadgment,  and  de- 
fendants appeal.    BeTersed. 

J.  P.  Cass  and  Doollttle,  PrHebard,  Ste- 
Teas  A  Groaacup,  tor  appellants.  Tbomaa 
Carroll,  for  appellees  Luameister  &  Todd. 
J.  8.  Wbitehouae,  for  appellees  Leader  ft 
Co.  Garvey  A  Smttb,  for  appellees  Fox  & 
CO. 

Dunbar,  3.  This  appeal  is  taken  from 
the  judgment  rendered  in  the  ouperlor 
court  of  Pierce  county.  Several  errors  are 
alleged;  among  othera,  that  the  jadg- 
ment  of  the  court  below  is  erroneous  and 
▼old  for  the  reason  that  the  same  was 
rendered  on  Sunday,  a  non-Judicial  day. 
Respondents  move  to  dismiss  the  appeal 
for  the  following  reasons:  (1)  That  the 
proceeding  is  a  cItH  action  at  law  for  the 
recovery  of  money,  and  the  original 
amount  In  controversy  does  not  exceed 
the  sum  of  9200,  and  does  not  involve  the 
legality  of  a  tax,  impost,  agsessm^nt,  toll, 
municipal  flne,  or  the  validity  of  a  stat- 
ute: (2)  that  it  is  not  an  appeal  from  a 
final  order  or  the  final  decision  of  any  su- 
perior court,  it  appearing  from  tbe  record 
that  tbe  alleged  jadgmt-nt  or  order  ap- 
pealed from  Ir  void  and  invalid,  and  that 
the  case  is  still  {tending  In  tbe  superior 
court  of  Pierce  county. 

So  far  as  the  first  ground  of  dlsmlasal  is 
concerned,  this  court  has  already  held  in 
Iron-Worlts  Co.  v.  Jensen,  28  Pac.  Rep. 
1019.  that  an  action  to  foreclose  a  mechan- 
ic's lien  is  an  eqnltable  pruceedlnsr. 

In  support  of  the  second  ground  of  dis- 
missal it  is  nrged  that  as  under  the  law 
the  court  had  no  Jurisdiction  to  enter 
Judgment  on  Sonday  the  Judgment  is  ab- 
solutely void,— that  there  is  nothing  to 
appeal  from ;  that,  the  superior  coort 
having  no  Jurisdiction  to  act,  this  conrt 
cannot  take  notice  of  such  void  act,  even 
for  the  pnrpuse  of  reversing  it;  and  some 
authorities  are  cited  by  respondent  which 
sustain  this  view.  And,  indeed,  at  first 
blnsh  it  would  seem  to  harmonlxe  with 
the  general  principles  of  tbe  law  that  a 
void  Judgment  was  no  Judgment  at  all, 
and  could  therefore  have  no  effect;  and 
that,  therefore,  the  time  of  the  appellate 
courts  could  not  be  taken  up  in  consider- 
ing a  harmless  Judgment.  But  while  the 
plausibility  of  this  theory  cannot  be  ques- 
tioned, as  a  practical  tact  tbe  illegal  Jadg. 
ment  may  not  prove  to  be  harmless,  but 
may  prevent  tbe  full  enjoyment  of  rights 
which  the  owner  has  in  property  which  is 
seemingly  affected  by  the  Judgment.  One 
of  the  rights  which  tbe  owner  of  property 
has  is  a  right  to  sell  it  at  Its  full  value, 
and  anything  that  tends  to  prevent  such 
a  sale  is  a  deprivation  of  a  right ;  and  cer- 
tainly a  Judgment  which  on  its  face  is  a 
lien  on  property  wUI  affect  its  sale.   There 


Is  always  a  presumption  In  favor  ot  the 
validity  ot  a  Judgment.  If  this  presump- 
tion must  be  recognized  by  tbe  courts, 
bow  much  more  strongly  will  it  attach  It- 
self to  the  minds  of  citizens  at  large,  who 
are  Incapable  of  nnderstandlug  the  nice 
distinctions  of  the  la  w.  There  in  a  univer- 
sal and  olt-expressed  disinclination  on  the 
part  of  tradlngpeople  to  "buy  a  lawsuit." 
Bxperience  has  taught  them  that  they  are 
often  enough  forced  into  expensive  litiga- 
tion to  defend  titles  against  which  no 
clouds  were  visible  when  they  bought,  and 
they  will  be  very  slow  to  buy  property 
which  appears  to  be  subject  to  a  lien  im- 
posed upon  It  by  the  formal  Jndgment  of  a 
court  of  competent  Jurisdiction  regular 
upon  its  face,  even  though  assured  that 
such  a  Jndgment  is  void.  If  they  bought 
at  all  under  such  circumstances  it  would 
be  at  greatly  reduced  prices,  and  on  the 
theory  of  chances.  FInespnn  theories 
shoald  not  refute  practical  example,  and 
a  person's  right  to  full,  free,  and  untram- 
melled enjoyment  of  his  property  shonid 
not  be  hampered  or  menaced  by  a  slavish 
adherence  to  impracticable  theories.  It  Is 
upon  this  principle  that  snlts  are  enter- 
tained by  courts  of  equity  to  set  aside 
fraudulent  deeds.  Under  tbe  statute  of 
frauds  and  the  statnte  of  Elizabeth,  which 
are  a  part  of  our  common  law,  a  deed 
made  for  the  purpose  of  defrauding  credit- 
ors is  declared  to  be  absolutely  void.  Tbe 
strongest  possible  language  is  employed 
to  describe  its  invalidity,  and  yet  it  is  the 
universal  practice  of  courts  of  equity  to 
entertain  suits  to  cancel  such  deeds  for 
the  purpose  of  removing  clouds  from  the 
title.  While  the  deed  In  one  sense  is  Ille- 
gal, and  of  no  effect,  yet  it  does  have  suffi- 
cient vitality  to  perniciously  affect  the 
lights  of  the  owner;  and  the  courts  will 
therefore  take  Jurisdiction  and  notice  of 
it  sufficient  to  cancel  and  destroy  it,  so 
that  a  purchaser  may  not  have  to  incur 
the  risk  of  acting  upon  a  mistaken  opin- 
ion as  to  the  legality  of  the  title  or  tbe  in- 
validity of  thealleged  fraudulent  deed.  Ho, 
In  this  case,  while  tbe  defendants  wonld 
doubtless  have  a  right  to  treat  this  Judg- 
ment as  a  nullity,  yet.  If  they  did  so,  it 
would  be  at  their  peril ;  and  there  seems 
to  be  no  good  reason  why  they  should  be 
deprived  of  tbe  right  to  have  the  matter 
Judicially  determined  on  appeal.  It  seems 
to  be  the  Jnster  and  mure  sensible  rule, 
and  Is  Indorsed  by  the  great  weight  of  au- 
thority. 

It  is  true  that  in  Wicks  v.  Ludwig.9Cal. 
173,  the  court  decided  squarely  that  a. 
Judgment  entered  in  vacation,  where  the 
constitution  of  California  only  conferred 
jurisdiction  on  the  district  courts  to  try 
cases  in  term-time,  was  illegal  and  void, 
and  that  no  appeal  could  be  taken  from 
such  Judgment.  But  the  later  California 
cases  sustain  exactly  the  reverse  doctrine. 
Thus,  in  Llvermore  v.  Campbell,  62  Cal.  75, 
the  court  says:  "It  has  been  repeatedly 
held  by  this  court  that  an  appeal  Ilea 
from  a  void  Judgment,  and  it  follows 
that  an  order  setting  aside  a  jndgment  in 
form  on  the  ground  that  it  Is  in  fact  In- 
valid is  also  appealable."  In  City  of  Far. 
sons  V.  Lindsay,  41  Kan.  .136,  21  Pac.  Bep. 
227,  it  was  beld  that  Sunday  was  a  non- 
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judlctal  day,  and  that  the  judgment  ren- 
dered on  that  day  was  void,  and  that 
euch  judgment  would  be  reversed  on  ap- 
peal. To  the  same  effect  are  Arthur  v. 
MoabT,  2  Blbh,  589;  Chapman  v.  State.  5 
Blackf.  Ill ;  Peters  v.  Rhine.  10  Tex.  21.5. 
In  lact,  the  right  of  appeal  in  those  cases 
seems  to  have  been  conceded.  This  seems 
alHo  to  be  the  rule  in  the  supreme  court  of 
the  United  States.  In  U.  S.  v.  Nourse,  6 
Pet.  470,  the  court  says :  "If  it  clearly  ap- 
pear that  the  circuit  court  bad  no  Juris- 
diction, still  this  court  may  take  jurisdic- 
tion so  far  as  regards  the  proceedings  hud 
before  the  circuit  court;  but  those  pro- 
ceedings, being  wholly  unauthorized, 
must  be  annulled  or  reversed."  See,  altio 
Lvnch  V.  Divan's  Ex'r,  (56  Wis.  490,  29  N. 
W.  Rep.  213;  Com.  v.  O'Nell,  6  Gray,  341; 
Hayne,  New  Trials,  p.  566.  In  Moore  v. 
Wait,  1  Bin.  219,  it  was  held  that  an  ap- 
peal would  lie  from  a  justice's  court  in  a 
case  where  the  justice  had  no  jurisdiction. 
This  court  has  also  held  in  Stewart  v. 
Lohr,  1  Wash.  341,25  Pac.  Rep.  457,  that 
it  could  talce  jurisdiction  to  reverse  a  void 
judgment,  though  in  tliat  case  the  appeal 
was  dismissed.  We  think,  however,  the 
more  consistent  practice  would  be  to  en- 
tertain the  appeal.  The  motion  to  dis- 
miss will  therefore  be  denied,  and,  as  it  is 
conceded  by  both  parties  that  the  judg- 
ment is  illegal,  having  been  rendered  on 
Sunday,  which,  both  under  the  common 
law  and  under  the  statute,  is  dies  nou 
Juridicus,  the  judgment  must  bo  reversed, 
and  the  case  remanded  to  the  superior 
court,  with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. 

Andbrs,  C.  J.,  concurs. 

Stii.ks,  .1.  1  concur  in  the  disposition  of 
this  case,  though  with  but  little  alacrity. 
The  record  brought  here  shows  a  certain 
judgment  to  have  been  entered,  and  the 
date  of  the  entry  to  have  been  on  a  cer- 
tain Sunday;  but  I  am  morally  certain 
that  no  judgment  was  ever  entered  by 
Che  superior  court  on  Sunday,  and  that 
the  date  is  simply  a  mistake  of  the  clerk 
or  counsel,  which  should  have  been  cor- 
rected by  application  to  the  court  below, 
without  the  cost  and  delay  of  an  appeal. 
It  is  unfair  to  the  superior  courts  to  pass 
them  by  in  such  cases;  and  yet,  when 
both  sides,  as  it  were,  stand  mute,  and 
admit  the  apparent  error,  this  court  can 
do  nothing  but  reverse. 

HoTT,  J.  I  concur  in  the  vacation  of 
the  judgment,  but  not  upon  the  grounds 
stated  iu  the  opinion. 

Scott,  J.,  (dissenting.)  I  thtuk  the  ai>- 
peal  should  have  been  dismissed.  The 
remedy  should  have  been  sought  in  mua- 
damus  to  compel  the  court  to  proceed  to 
judgment  treating  the  purported  judg- 
ment rendered  on  Sunday  as  a  nullity;  or 
the  record  should  have  been  brought  here 
by  certiorari,  so  that  the  purported  judg- 
ment might  have  been  set  aside.  A  gen- 
eral appeal  is  not  the  appropriate  remedy 
iu  such  a  case  under  our  peculiar  practice 
of  having  a  trial  de  novo  in  all  appeals  of 
equitable  causes.    Under  such  an  appeal 


the  statute  requires  all  the  testimony  to 
be  brought  up.  See  section  1423,  Hill's 
Code.  We  have  repeatedly  so  held,  and 
there  are  no  exceptions  to  this  practice; 
yet  here,  where  the  judgment  is  final,  if 
anything,  when  the  testimony  comes,  we 
will  not  look  at  it,  but  set  aside  a  void 
judgment,  and  remand  the  cause  for  trial 
on  the  ground  that  there  has  been  no  dis- 
position of  it  in  the  court  below.  This 
is  an  inconsistency  that  should  be  avoid- 
ed, and  it  is  easily  avoided  by  invoking 
the  aid  of  the  useful  writ  of  certiorari, 
which  would  bring  up  the  record  without 
the  testimony.  There  are  not  many  in- 
stances where  it  would  be  appropriate 
under  our  equity  practice.  It  could  only 
be  available  to  correct  some  error  like  the 
one  complained  of  here,  which  the  testi- 
mony could  not  possibly  cure.  It  is  a 
correct  practice  to  allow  a  party  to  bring 
up  a  void  judgment  for  the  purpose  of 
having  it  set  aside,  but  it  does  not  seem 
right  to  allow  it  to  be  brought  up  by  an 
appeal  of  the  whole  cause,  which  of  neces- 
sity requires  the  bringing  up  of  the  testi- 
mony, and  in  our  holding  such  judgment 
sufficient  to  permit  of  such  an  appeal,  but 
insufficient  to  permit  us  to  examine  the 
testimony  and  try  the  cause  anew  when 
it  Is  here.  If  such  an  appeal  will  lie,  the 
cause  should  proceed  here  to  a  trial  upon 
the  evidence.  The  more  appropriate 
remedy  probably  would  be  to  apply  f<)r  n 
ni.-indnmas  to  compel  the  lower  court  to 
set  aside  the  void  Judgment,  and  to  pro- 
ceed with  the  cause.  In  State  v.  Sachs,  2 
Wash.  St.  373,26  Pac.  Rep.  865,  we  issued  a 
mandamas  directing  the  superior  judge  to 
set  aside  a  void  order,  it  also  l>eing  one 
from  which  an  appeal  could  have  been 
taken.  I  think  in  this  case  either  man- 
damus or  certiorari  would  lie,  but  not  the 
usual  appeal.  Our  constitution  gives  us 
the  right  to  issue  these  writs  In  aid  of  our 
appellate  and  revisory  jurisdiction,  and 
here  was  a  most  appropriate  place  to  in- 
voke the  aid  of  one  of  them,  so  that  the 
cause  might  have  been  siiaped  for  a  final 
disposition  in  the  superior  court,  and  put 
In  a  condition  allowing  of  an  appeal.  It 
would  have  been  much  more  inexpensive, 
less  complicated  with  other  Immaterial 
matters,  and  directly  to  the  point. 


Teel  V.Winston  et  a/. 
{Sujireme  Court  of  Oregon.    March  i,  1893.) 

Action  aoaisst  Execotob— When  mat  be 
Brought — Fobkclosisg  Moutgaoe. 
Hill's  Code,  S  377,  providing  that  an  ac- 
tion may  be  commenced  against  an  executor  "at 
any  time  after  the  expiration  of  six  lonths  from 
the  granting  of  letters  testamentary, "  and  "  until 
the  llnal  settlement  of  the  estate  and  disirhurge 
of  such  executor,"  and  "not  otherwise,"  does 
not  apply  to  a  salt  against  an  executor  to  fore- 
close a  mortgage  and  subject  the  mortgaged  prem- 
ises to  its  payment;  nor  need  the  claim  be  first 
presented  to  aim  and  disallowed. 

Appeal  from  circuit  court,  Jackson 
county ;  L.  R.  Websteb,  Judge. 

Suit  to  foreclose  a  mortgage,  and  tor 
the  sale  of  the  mortgaged  premises,  by 
H.  J.  Teel  against  Pearl  E.  Winston,  J.  J. 
Strait,  and  B.  B.  Brookway,  individually 
and  as  executor  of  U.  L.  Rice.    From  a 
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decree  for  eomplafnant,  defendants   ap- 
peal.   Affirmed. 

B.  K.  Haooa  and  J.  W.  Hamilton,  for 
appellants.  BammoDd  &  Brigga,  for  re- 
spondent. 

Beam,  J.  This  Is  a  suit  to  foreclose  a 
mortgage,  and  (or  the  sale  o(  the  mort- 
gaged premises.  The  complaint  avers,  in 
substance,  that  on  October  24,  1890,  U.  L. 
Klce  executed  to  John  J.  Strait  his  prom- 
issory note  for  92,150,  due  three  years 
alter  date,  with  interest  at  10  per  cent, 
per  annum,  payable  semi-annually,  and,  if 
not  so  paid,  the  whole  sum,  both  principal 
and  interest,  to  become  due  and  pa.vable 
immediately, at  the  option  of  theholder  of 
the  note.  The  note  also  provided  for  a  rea- 
sonable attorney  fee  in  case  of  suit  or  ac- 
tion to  collect  the  same.  On  the  next  day 
Rice  executed  to  Strait  a  mortgage  on  cer- 
tain real  estate  to  secure  the  payment  of 
this  note.  The  mortgage  contained  the 
same  provisions  in  regard  to  attorney 
fee  and  payment  of  interest  as  the  note, 
and  also  contained  the  following  provis- 
ion: "It  is  also  expressly  understood  that 
if  any  sum  made  payable  by  the  terms  of 
said  promissory  note,  or  becoming  due 
hereunder,  shall  remain  unpaid  for  the 
period  of  ten  days  after  the  same  shall 
have  become  due  and  payable,  then  the 
party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  may,  at  his 
or  their  option,  declare  the  whole  amount 
of  said  promissory  note,  with  Interest  to 
date  and  attorney  fee,  to  be  at  once  due 
and  payable,  and  may  at  once  foreclose 
his  mortgage  and  sell  the  premises,  as 
herein  provided.  "  The  note  aud  mortgage 
were  on  the  same  day,  for  a  valuable  con- 
sideration, assigned  to  plaintiff,  and  both 
the  mortgage  aud  the  assignment  were 
duly  recorded  in  the  proper  otflce.  On 
January  17,  lii91.  Rice  died,  leaving  a  will 
bequeathing  all  hi<i  property  to  Pearl 
Winston,  and  appointing  defendant; 
Brockway  his  executor.  Brockway  duly 
qualified  as  such  executor,  and  letters  tes- 
tamentary were  issued  to  him  ou  April 
10, 1891,  and  he  has  ever  since  continued 
to  act  as  sua^.  On  April  15,  1891,  plaintiff 
duly  verified  and  filed  bis  claim  under  said 
note  and  mortgage  with  the  executor, 
and  the  same  was  duly  allowed.  On 
April  24, 1891,  there  became  and  was  due 
upon  said  promissory  note  the  sum  of 
$107.50  as  interest,  according  to  the  terms 
thereof,  but  nothing  was  or  has  been  paid 
thereon.  On  May  6,  18U1,  more  than  10 
days  thereafter,  plaintiff  notified  Brock- 
way, as  executor,  that  he  declared  and 
elected  the  whole  sum  of  principal  and 
Interest  to  be  due  and  payable.  There- 
after, on  May  16,  1891,  this  suit  was  com- 
menced to  foreclose  the  mortgage,  and 
for  a  decree  for  the  sale  of  the  mortgaged 
premises.  A  demurrer  to  the  complaint 
having  been  overruled  by  the  court  below, 
defendants  refused  to  plead  or  answer 
farther,  and  a  decree  was  entered  in  plain- 
tilT's  favor,  from  which  defendants  bring 
this  appeal. 

The  contention  of  defendants  on  this 
appeal  may  be  summarized  as — First,  the 
suit  is  prematurely  brought,  because  six 
montbB  bad  nut  expired  from  the  grant 


ing  of  letters  testamentary  to  Brockway ; 
second,  no  claim  for  the  accrued  interest 
WHS  ever  presented  to  the  executor  for 
allowance  or  payment;  and,  third,  it  does 
not  appear  that  the  mortgage  claim,  or 
any  part  thereof,  was  ever  disallowed  by 
the  executor.  In  Verdler  v.  Bigne,  16  Or. 
208.  19  Pac.  Rep.  64.  It  was  held  by  this 
court  that  the  death  of  the  mortgagor, 
aud  the  proceedings  to  administer  his  es- 
tate in  the  probate  court,  did  not  affect 
the  lien  of  the  mortgage  or  the  right  to 
foreclose  such  Han  in  the  circuit  court. 
The  logical  effect  of  this  decision  Is  that 
the  death  of  the  mortgagor,  and  the  pro- 
ceedings in  the  probate  court,  do  not 
change  orsuspend  the  remedy  of  the  mort- 
gagee to  enforce  his  lien  on  theuiortg  ted 
lands,  and,  as  a  consequence,  no  presen- 
tation of  the  claim  tor  allowance  to  the 
administrator  or  executor  is  necessary 
before  bringlngsnit ;  nor  does  section  377,'' 
Hill's  Code,  have  any  application  to  pro- 
ceerllugs  of  this  kind.  This  doctrine  seems 
to  be  amply  supported,  and  the  general 
rule  is  that  the  failure  to  present  a  claim, 
secured  by  mortgage,  for  allowance,  to 
an  executor  or  administrator,  only  oper- 
ates to  prevent  a  judgment  for  any  defi- 
ciency that  might  remain  after  exhaust- 
ing the  mortgaged  property,  but  does  not 
affect  the  right  to  a  foreclosure,  where 
no  recovery  is  sought  beyond  the  pro- 
ceeds of  the  mortgaged  lands.  Woerner, 
Adm'n,  §  409;  Allen  v.  Moer,  16  Iowa,  307; 
Hill  v.  Townley,  4E  Minn.  167,  47  N.  W. 
Rep.  653:  Scammon  v.  Ward,  1  Wash.  St. 
179,  23  Pac.  Rep.  4,S9;  Reed  v.  Miller,  I 
Wash.  St.  426,  25  Pac.  Rep.  334;  5  Amer.  & 
Eng.  Enc.  Law,  213.  and  authorities  cited. 
In  this  case  plaintiff  is  only  seeking  to 
enforce  his  lien  against  the  mortgaged 
premises,  and  therefore  there  was  no  error 
in  overruling  the  demurrer  by  the  court 
below,  and  the  decree  is  affirmed. 


Griffin  v.  O'Neil. 
(Supreme  Court  of  Kansas.    March  6,  1898.) 
Sale — Payment — Mistake — Rescissios. 
Where  the  owner  of   cattle  enters   into  a 
contract  to  sell  the  same  for  a  stated  price,  and 
the  purchaser,  relying  upon  such  statement,  pur- 
chases the  cattle  at  the  price  stated,  and  pays  his 
money  therefor  and   takes  a  bill  of  sale   at  the 
time,  the  contract  is  concluded  between  the  par- 
ties, and  is  binding  upon  both,  although  the  seller 
made  a  mistake  in  calculating  his  figures  as  to 
the  price  of  the  cattle  l>efore  he  made  his  offer 
to  the  purchaser.    27  Fac.  Rep.  826,  reversed. 
{Syllabus  by  the  Court.) 

On  rehearing. 

HoRTON,  C.  J.  This  case  comes  to  us  at 
this  time  upon  a  motion  for  rehearing. 
In  the  former  opinion  handed  down  it 
was  said  "that  the  defendant  below 
claims  that  be  purchased  the  nineteen  head 
of  cattle  for  the  aggregate  sum  of  f448, 

'Hill's  Code,  i  377,  provides  that  an  "action 
may  be  commenced  against  an  executor  or  admin- 
istrator at  any  time  after  the  expiration  of  six 
months  from  the  granting  of  letters  testamentary 
or  of  administration,  and  until  the  final  settle- 
ment of  ttie  estate  and  discharge  of  such  executor 
or  administrator  from  the  trust,  and  not  other* 
wise.* 
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and  that  lie  paid  the  full  conBtderation. " 
"  We  think,  however,"  It  is  said,  "that  the 
evidenceof  theplaintlfl  made  a  prinm  fade 
case  in  favur  of  his  alle)!:ation, — that  he 
sold  the  nineteen  head  ol  cattle  for  $595; 
therefore  that  the  trial  court  committed 
DO  error  In  OTerrulinig  the  demurrer  to 
plaintiff's  evidence. "  It  was  further  said 
In  the  opinion  '*that  there  was  sufficient 
evidence  to  sustain  the  verdict  and  judg- 
ment thereon."  A  re-examination  of  all 
the  evidence  contained  in  the  record 
shows  us  that  we  overlooked,  at  the 
former  hearing,  certain  statements  uf 
Mr.  U'Nell,  tbe  plaintiff  below.  He  testi- 
fied, among  other  things:  "Question. 
When  yon  were  walking  around  through 
the  cattle,  taking  your  memorandum, 
Walter  wasn't  with  you,  was  he?  An- 
swer. No.  Q.  He  didn't  know  what  fig- 
ures you  were  putting  down?  A.  No;  he 
didn't  then.  Q.  After  you  came  back  yon 
told  him  yon  would  let  him  have  tb(>  cat- 
tle for  tbe  figures  mentioned  there,  $488? 
A.  I  showed  him  the  figures.  Q.  When 
you  came  buck  to  him  yon  put  your  fig- 
ures at  this  f4S8,  and  told  him  that  you 
would  take  that  amount  for  the  cattle? 
A.  Yes,  sir;  but  be  had  seen  me  adding 
the  figures.  Q.  And  be  said  he  would  take 
them  at  that?  A.  Yea,  sir.  Q.  After  you 
put  your  figures  at  $488,  you  told  him 
you  would  take  that  for  them?  A.  Yes, 
sir;  I  did.  I  put  my  finger  there  on  that 
figure,  and  told  him  I  would  take  that 
amount  for  them.  Q.  And  be  told  you  he 
would  take  them  at  that  figure?  A.  Yes, 
sir.  Q.  And  he  gave  you  that  check?  A. 
Yee,  sir.  Q.  And  you  received  $4)^8?  A. 
Yes,  sir;  I  received  $488.  and  on  the 
strength  of  that  check  I  delivered  the  cat- 
tle. Q.  That  is  all  Griffln  bad  to  do  with 
it,  wasn't  it?  A.  That  is  ail,  I  believe. 
Q.  You  had  no  other  talk  with  him  about 
it  at  that  time?  A.  Not  any  more.  Q. 
Now,  at  that  time,  as  aoon  as  that  was 
done,  you  signed  the  bill  of  sale  for  tbe 
cattle?  A.  Yes,  air.  Q.  That  was  made 
while  you  were  together,  then?  A.  Yes, 
sir.  Q.  Iiiiniediately  after  he  told  you 
that  be  would  take  the  cattle  at  $4Ss? 
A.  Yes,  sir.  Q.  Then  you  immediately 
drove  away,  and  you  didn't  see  him  any 
more  or  have  any  talk  concerning  the 
cattle?  A.  I  never  saw  him  until  he  sent 
Mr.  McQuade  after  the  cattle.  Q.  At  tbe 
time  you  and  (irlffln  were  talking  there, 
while  you  were  making  your  figures  on 
the  cattle,  tell  the  Jury  if  you  didn't  tell 
him  if  be  didn't  want  to  take  them  at  $4K8 
there  was  no  use  figuring,  for  be  couldn't 
have  them.  A.  I  put  my  finger  thereon 
the  paper,  and  told  him  he  could  have 
them  at  tbat  amount.  Q.  Answer  my 
question.  A.  Well,  1  did  In  that  way." 
Under  this  evidence  plaintiff  below  agreed 
to  take  $488  fur  the  cattle,  and,  after  hav- 
ing made  this  agreement,  received  pay- 
ment and  executed  a  bill  of  sale  therefor, 
he  cannot  change  his  contract  for  a  differ- 
ent one,  which  was  not  entered  into  by 
the  parties.  If  he  made  a  mistake  in  its 
figures,  and  Mr.  Griffin  bad  no  knowledge 
of  the  mistake,  but  relied  upon  the  price 
stated,  Mr.  O'Neil  is  responsible,  and 
must  suffer.  This  conclusion  will  require 
a  reversal  of  tbe  Judgment,  because  tbe 


verdict  Is  not  sustained  by  sufficient  evi- 
dence. Upon  another  trial  It  is  possible 
tbat  other  and  further  evidence  may  be 
presented  showing  that  tbe  mistake  was 
a  mutual  one,  and  that  the  sale  was  for 
$5!)5.  instead  of  $48h,  or  that  Mr.  Griffln 
knowingly  took  advantage  of  the  miscal- 
culation of  Mr.  O'Neil,  and  therefore  under- 
stood he  was  to  pay  $5!)5  instead  of  $488. 
It  Is  unnecessary  to  make  any  other  com- 
ment upon  the  evidence  brought  to  this 
court,  excepting  those  referred  to  In  the 
former  opinion.  The  judgment  will  be 
reversed,  and  cause  remanded  tor  further 
proce<)diDgB. 

Keli.ey  v.  Bycb. 
(Supreme  Court  of  Kanscu.    March  5,  1892.) 

INJUBT    TO    EmPJLOTB  —  DeFBOTIVB    APPLIANCES  — 

Neolioencb    or    Vicb-Fbimcipai,—  Dirbctino 
VBBDicrr. 

1.  It  is  the  duty  of  an  employer  in  all  case^ 
to  fumisb  his  employes  with  a  reasonably  safe 
place  at  wbicb  to  work,  and  with  reasonably  safe 
instruments  or  tools  with  wbiobto  work;  and,  if 
he  delectates  these  duties  to  another,  such  other 
becomes  a  vice-principal,  for  whose  acts  the 
priociral  is  responsible. 

2.  Where  evidence  is  introduced  on  tbe  trial 
whlcb,  if  uncontradicted,  would  fairly  prove  all 
that  is  necessary  for  the  plaintiff  to  prove  in  or- 
der to  make  out  his  case,  it  is  error  for  the  trial 
court  to  instruct  the  Jury  to  find  for  the  defend- 
ant, although  such  evidence  might  be  contradict- 
ed by  other  evidence.  The  court  has  nothing  to 
do  with  any  conflict  In  the  evidence,  but  must 
submit  the  question  as  to  which  is  true  and  which 
not  to  the  jury. 

{Syllabus  bv  the  Court.) 

Error  trora  district  conrt,  Wyandotte 
county;  O.  L.  Mii.i.er.  Judge. 

Action  by  James  Kelley  against  W.  H. 
Byus,  to  recover  for  personal  injuries. 
Verdict  and  judgment  tor  defendant. 
Plaintiff  brings  error.    Reversed. 

D.  B.  Hadley  and  J.  A.  Hale,  fur  plain- 
tiff In  error.  Scrogga  <ft  Gibson,  for  de- 
fendant in  error. 

Vai.bntink,  J.  This  was  an  action 
brought  in  tbe  district  court  of  Wyan- 
dotte county,  on  May  2,  1887,  by  James 
Kelley  against  W.  U.  Byuu,  to  recover 
$5,000,  tor  personal  injuries  alleged  to  have 
been  sustained  through  tliH  negligence  of 
the  superintendent  and  foreman  of  the  de- 
fendant in  operating  the  defendant's  plnn- 
ing-mill.  The  case  was  tried  before  tbe 
court  and  a  jury,  and.  at  the  close  of  the 
trial,  the  court  instructed  the  jury  to  ren- 
der the  following  verdict,  co-wit:  "We, 
the  jury,  find  for  the  defendant;"  and  the 
jury  rendered  such  verdict,  and  judgment 
was  rendered  accordingly;  and  tbe  plain- 
tiff, as  plaintiff  in  error,  brings  tbe  case 
to  this  conrt  for  review,  .\mong  the  ad- 
mitted facts  are  the  following:  The  de- 
fendant owned  and  operated  aplanlng-mill 
in  Kansas  City,  Kan.  A.  G.  Millspaugh 
was  his  general  superintendent,  and  J.  F. 
Murray  was  his  foreman  for  the  work  in 
the  lower  story  of  the  planlng-ralll.  This 
lower  story  contained  the  planing  ma- 
chines, and  also  contained  boring  and 
mortising  machines.  Tbe  plaintiff  was  at 
work  at  one  of  the  planing  marblnea. 
Murray  was  at  work  at  one  of  the  boring 
machines,  and   the  work  uf  the  one  Inter- 
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tered  with  that  of  the  other.  Murray 
cbantced  the  work  at  the  planing  ma- 
chine, with  the  intentton  that  there 
Rhonld  be  no  further  interference,  but  tiio 
rbange  did  not  seem  to  be  gucceflofnl. 
While  the  plaintiff  was  f(a\6\ng  a  board 
through  the  planing  machine  it  struck  the 
piece  of  timber  which  Murray  had  placed 
in  the  l)oring  machine,  nnd  the  board  waH 
Ro  ditiarranii^ed  and  displaced  Tliat  one  of 
the  plaintiff's  bands  came  In  confact  with 
the  knives  of  the  planing  machine,  and 
one  of  his  fingers  was  cut  off;  and  this, 
with  the  consequent  loss,  constitutes  the 
injury  for  which  the  plaintiff  now  claims 
damages. 

There  were,  of  course,  three  main  ques- 
tions to  be  tried  in  the  court  beluw:  (1) 
Was  Murray  a  vice-principal,  for  whom 
the  defendant  was  reMponBlble,  or  was  he 
only  a  co-employe  with  the  plaintiff?  (2) 
Did  the  Injnry  ocour  through  the  negli- 
gence of  Murray?  (8)  Was  the  plaintiff 
guilty  of  contributory  negligence?  The 
first  question  is  probably  the  only  one 
that  can  fairly  be  said  to  be  presented  to 
this  court,  and  the  only  one  which  we  need 
to  consider,  though  possibly  it  may  be 
claimed  that  the  second  one  Is  also  pre- 
sented to  this  court;  and  these  questions 
are  embodied  In  the  more  general  ques- 
tion, was  there  any  evidence  Introduced 
on  the  trial  in  the  court  below  fairly  tend- 
ing to  prove  the  affirmative  of  both  the 
foregoing  qoestlons?  If  this  general  ques- 
tion should  be  answered  in  the  affirma- 
tive, then  the  instruction  of  the  court  be- 
low to  the  Jury  to  And  for  the  defendant 
was  erroneous;  but  if  it  should  he  an- 
swered in  the  negative,  then  the  instruc- 
tion was  correct.  Some  of  the  evidence 
with  respect  to  these  matters  is  as  fol- 
lows: Witness  Edward  S.  Preston: 
"Question.  Who  was  foreman  Id  that 
room  ?  [The  lower  story  of  the  planing 
mill.]  Answer.  Murray.  We  all  worked 
under  Murray's  orders.  Kelley  told  Mur- 
ray that  he  couldn't  run  that  piece  on  ac- 
count of  him  running  the  pulley-stile. 
Murray  changed  Kelley's  rest  as  far  hack 
as  he  [Murray]  could,  and  kitty-cornered 
to  clear  the  pulley-stile,  but  he  didn't 
quite  doit.  I  was  standing  there,  watt- 
ing to  ask  Murray  a  question.  Mills- 
paugh  was  so  busy  talking  to  him  that  I 
did  not  bother  him  ;  and  when  he  jerked 
back,  and  hit  Kelley's  board,  then  Kelley 
run."  Witness  Henry  8.  Preston:  "Ques- 
tion. State  what  the  duties  of  Murray 
were  in  the  mill.  Answer.  He  was  fore- 
man over  the  men.  We  all  worked  under 
his  orders  in  the  mill."  Witness  James 
Kelley,  the  plaintiff:  "Question.  Who 
employed  you?  Answer.  Mr.  Murray  em- 
ployed me  the  last  time  I  worked  at  the 
mill  there.  Q.  Who  was  Mr.  Murray? 
What  position  did  he  occupy?  A.  Well, 
he  was  foreman  down-stairs, — down 
aroond  the  machinery.  •  •  •  Q.  Yon 
stated  that  was  Mr.  Ryus'  planing-mlll, 
and  Mr.  Murray  employed  you  in  the 
work?  A.  Yes,  sir.  •  •  •  Q.  Who  di- 
rected yon  to  work  upon  that  machine? 
A.  Mr.  Murray.  Q.  How  long  had  Mr. 
Murray  been  there  as  foreman?  A.  Well, 
he  was  there  when  I  went  there  at  this 
time.  He  had  been  there  some  time  before. 
v^9F.no.4— 10 


I  do  not  know  Just  bow  long,— been  there 
some  time,  though.  *  *  *  Q.  Juat  tell 
the  jury  what  occurred  between  you  and 
thin  foreman,  Murray,  when  he  first  came 
up  there,  and  began  to  work  on  his  ma- 
chine. A.  Well,  became  up,  and  went  to 
work  on  the  machine.  I  think  the  first 
piece  that  I  run  over  I  bad  hit  the  piece 
that  he  was  running  through  his  ma- 
chine, and  I  spoke  to  him  then,  and  asked 
him  If  ho  was  going  to  bore  tbeni  pulley- 
stiles  on  there,  and  he  said  he  was.  I  told 
him  then  may  be  I  had  better  wait  until 
he  got  through.  He  says,  'No,  this  won't 
bother  yon  any;'  and  became  over,  and 
changed  the  gauge  of  my  machine  round 
1u  a  kind  of  cat-a-cornered  shape  across 
the  table.  •  •  •  Q.  Now,  what  caused 
your  fingers  to  drop  down  on  the  knives? 
A.  Well,  by  running  the  piece  that  I  was 
working  on  against  the  piece  Mr.  Murray 
had  left  in  his  machine  sticking  out;  and 
the  piece  I  run  through  ran  against  bis, 
and  tipped  the  piece  over,  and  throwed 
my  hands  onto  the  knives.  Q.  If  It  tipped 
It  over.  It  tipped  It  over  before  you  got 
cut?  A.  It  just  knocked,— run  against  it, 
and  tipped  It  out  of  my  bands,  and 
throwed  it  right  down  onto  the  table, 
and  my  hand  fell  off,  and  bit  right  onto 
the  knives  when  it  went  down.  •  •  • 
Q.  What  did  MuiTay  do  about  the  mill? 
A.  He  done  all  the  laying  out  of  all  the 
work;  got  It  all  laid  out;  made  out  all 
the  bills  of  all  the  stuff  that  was  to  be  got 
out.  •  •  •  Q.  Murray  did  nothing 
about  signing  checks,  or  anything  of  that 
kind?  A.  No,  sir.  He  kept  the  time,  was 
all.  He  turned  the  time  over  every  night 
to  Mr.  Mlllspaugh  •  •  •  Q.  he  stated 
what  3'ou  were  to  work  on?  A.  Yea,  sir. 
He  always  gave  roe  my  work  I  done  there." 
Other  testimony  might  be  given  of  the 
same  general  character,  but  this  Is  deemed 
to  be  sufflcieut.  Under  all  tbe  testimony 
In  the  case,  for  and  against  the  plaintiff, 
we  think  the  Instruction  of  the  court  be- 
low was  erroneous.  It  is  perhaps  unnec- 
essary to  cite  authorities,  nnd  yet,  with 
respect  to  the  duties  of  employers  to- 
wards employed,  and  with  respect  to  who 
are  co-eraployes,  see  the  case  of  Rallwaj- 
Co.  V.  Weaver,  35  Kan.  412,  425-430, 11  Pac. 
Rep.  40H,  and  rases  there  cited ;  and  as  to 
the  province  of  tbo  court  and  the  jury 
with  respect  to  each  other,  see  the  follow- 
ing cases:  Railroad  Co.  v.  Footer,  :<« 
Kan.  329,  3.S0,  et  seq  ,  18  Pac.  Rep.  2N.i. 
nnd  canes  there  cited  ;  Usher  v.  Hiatt,  18 
Kan.  196,  202-205;  Helthecker  v.  Fltehugh, 
41  Kan.  50,  20  Pac.  Rep.  465.  It  is  the 
duty  of  ail  employer  in  all  cases  to  furnish 
his  employes  with  a  reasonably  safe  place 
at  which  to  work,  and  with  reasonably 
sofe  Instruments  or  tools  with  which  to 
work ;  and  if  he  delegates  these  duties  to 
another,  such  other  becomes  a  vice-prin- 
cipal, for  whose  acts  the  principal  is  re- 
sponsible; and  where  evidence  la  intro- 
duced on  the  trial  which,  if  uncontra- 
dicted, would  fairly  prove  all  that  it  Is 
necessary  for  the  plaintiff  to  prove  In  or- 
der to  make  out  his  case,  it  is  error  for  the 
trial  court  to  Instruct  the  Jury  to  find  for 
the  defendant,  although  such  evidence 
might  be  contradicted  by  other  evidence. 
The  court  has  nothing  to  do  with  any 
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conflict  In  the  evidence,  but  must  submit 
tbe  question  as  to  which  Is  true  and 
which  not  to  the  jury.  The  judgment  of 
the  court  below  will  be  reversed,  and 
cause  remanded  for  a  new  trial.  All  tbe 
justices  concurring. 


St.  Louis  &  S.  F.  By.  Co.  v.  Cobtis  et  al. 

(Supreme  Court  of  KansoB.    March  6, 1893.) 

Plbadino  in  Justice  CJoobt  — Bili.  or  Pabtico- 
LAHS — Amendment  on  Appeal — Jddomest. 

1.  Where  the  plaintiSs'  bill  of  particulars  in 
a  jostice's  court  sets  forth  two  causes  of  action, 
without  separately  stating  or  numbering  them, 
and  may  also  not  be  as  delinite  and  certain  as  a 
petition  in  tbe  district  court  should  generally  be, 
and  the  case  is  tried  upon  such  bill  of  particu- 
lars in  tbe  justice's  court,  and  judgment  is  ren- 
dered, and  an  appeal  is  taken  tu  tbe  district 
court,  and  the  defendant  then  flies  a  motion,  ask- 
ing the  court  to  require  the  plaintiffs  to  sepa- 
rately state  and  number  their  several  causes  of 
action,  and  to  make  their  bill  of  particulars  more 
definite  and  certain,  and  the  court  overrules  the 
motion,  held  not  error. 

2.  Where  the  plaintiff's  bill  of  particulars  in 
such  case  alleges  that  $20  is  a  reasonable  attor- 
ney's fee,  and  prays  judgment  for  that  amount, 
but  in  the  district  court  judgment  is  rendered 
for  S50  OS  an  attorney's  fee,  held  error,  and  that 
the  judgment  must  be  so  modified  as  to  reduce 
the  amount  to  $20. 

(Syllabus  try  the  Court.) 

Error  from  district  court.  Greenwood 
county ;  C.  A.  Lkland,  Judge. 

Action  by  Nelson  Curtis,  Albert  Curtis, 
and  Frank  Curtis  against  the  St.  Louis  & 
San  Francisco  Railway  Company  to  re- 
cover for  damages  caused  by  Are.  Verdict 
and  judgment  for  plaintiffs.  Defendant 
brings  error.    Modified. 

Geo.  R.  Peck,  A.  A.  Hard,  and  Robert 
Dunlap,  for  plaintiff  in  error.  Ctogstoa, 
Hamilton,  Fuller  &  Cubbison,  for  defend- 
ants In  error. 

Valentine,  J.  This  was  an  action  com- 
menced before  a  justice  of  the  peace  of 
Greenwood  county  on  November  10,  1888, 
by  Nelson  Curtis,  Albert  Curtis,  and  Frank 
Curtis,  partners  doing  business  under  the 
firm  name  of  Curtis  Bros.,  against  the  St. 
Louis  &San  Francisco  Railway  Company, 
to  recover  for  damages  caused  by  fires  oc- 
curring October  10,  1888,  and  November  1, 
1888,  and  originating  from  the  operation 
by  tbe  defendant  of  Its  line  of  railroad. 
After  judgment  in  the  justice's  court,  the 
case  was  appealed  to  the  district  court. 
Afterwards,  and  on  February  1, 1889,  the 
case  was  tried  before  the  court  and  a  jury, 
and  the  jury  rendered  a  general  verdict  in 
favor  of  the  plaintiffs  and  against  the  de- 
fendant for  $200,  and  also  made  special 
findings  In  favor  of  the  plaintiffs  and 
against  the  defendant,  finding  that  the 
damages  caused  by  the  fire  of  October 
10th  amounted  to  fl72,  and  that  the 
damages  caused  by  the  fire  of  November 
Ist  amounted  to  f5;  and  tbe  court  found 
that  a  reasonable  attorney's  fee  was  J50; 
and  the  court  rendered  judgment  In  favor 
of  tbe  plaintiffs  and  against  tbe  defend- 
ant for  $177  damages,  and  f  .50  attorney's 
fee,  and  for  costs  of  suit;  and  the  defend- 
ant, as  plaintiff  In  error,  brlugs  the  case 
to  this  court  tor  review.    The  first  objec- 


tion to  the  rulings  of  the  conrt  below  pre- 
sented by  the  plaintiff  In  error,  defendant 
below,  is  the  overruling  of  the  motion  of 
the  defendant  below  to  require  the  plain- 
tiffs to  separately  state  and  number  their 
several  causes  of  action,  and  to  make  their 
bill  of  particulars  more  definite  and  cer- 
tain by  stating  the  negligence  relied  on, 
the  kind  of  train  from  which  the  fires  were 
set  out,  and  the  time  when  the  fires  were 
set  out.  The  plnlntitf's  bill  of  particulars 
was  filed  in  the  justice's  court  on  Novem- 
ber 10, 1888.  Evidently  a  final  judgment 
was  rendered  In  that  court,  for  otherwise 
nu  appeal  could  have  been  taken  to  the 
district  court,  and  from  the  brief  of  coun- 
sel on  the  other  side  It  appears  that  there 
was  a  trial  in  that  court,  and  that  it  was 
the  defendant  that  appealed,  though  the 
record  does  not  show  this.  Evidently  the 
defendant  knew  just  what  the  plaintiffs 
relied  on.  It  is  true  the  plaintiffs'  bill  of 
particulars  stated  two  causes  of  action, 
without  separately  stating  or  numbering 
them,  and  tbe  bill  of  particulars  may  not 
have  been  as  definite  and  certain  as  a  pe- 
tition in  thedistrict  court  ought  generally 
to  be;  but,  as  before  stated,  tbe  defendant 
evidently  knew  just  what  the  plaintiRs 
relied  on,  and  it  would  have  been  a  purely 
tucbnical  requirement  to  have  required 
tbe  plaintiffs  to  amend  their  bill  of  partic- 
ulars as  desired  by  the  defendant.  For 
the  purposes  of  justice,  it  was  wholly  un- 
necessary that  the  amendment  should  be 
made.  Besides,  tbe  statute  provides  that, 
in  all  cases  of  appeal  from  a  justice  of  the 
peace  to  the  district  court,  "  the  case  shall 
be  tried  de  novo  in  the  district  court  upon 
the  original  papers  on  which  the  cause 
was  tried  before  the  justice,  unless  tbe  ap- 
pellate court,  in  furtherance  of  justice,  al- 
low amended  pleadings  to  be  made,  or 
new  pleadings  to  be  filed."  Justices' Act, 
§  \2^i.  The  defendant's  motion  was  not 
filed  until  January  14,  1889.  We  thiuTc  no 
error  was  committed  by  the  court  below^ 
in  overruling  it.  It  is  also  claimed  that 
the  court  below  erred  in  instructing  the 
jury.  Now, taking  only  that  isolated  por- 
tion nf  one  of  the  Instructions  referred  to, 
and  quoted  In  the  brief  of  counsel,  it 
would  be  subject  to  criticism  ;  but,  taking 
tbe  whole  of  tbe  Instruction,  and  the  en- 
tire charge  of  the  court  to  the  jury,  we  do 
not  think  that  it  is  possible  that  the  jury 
could  have  been  misled,  and  therefore  tbe 
error,  it  any  wascommltted,  is  Immaterial. 
It  is  further  claimed  that  the  court  below 
erred  in  rendering  judgment  against  the 
defendant  for  $50  as  an  attorney's  fee, 
when  the  plaintiffs,  in  their  bill  of  particu- 
lars, stated  that  $20  was  a  reasonable  at- 
torney's fee,  and  prayed  for  judgment  for 
that  amount  only.  We  think  in  this  re- 
spect the  contention  of  the  plaintiff  in 
error,  defendant  below,  mustbn  sustained. 
There  are  other  questions  presented  by 
counsel  for  the  plaintiff  in  error,  defend- 
ant below,  which,  for  reasons  not  neces- 
sary to  state,  we  need  not  consider.  The 
judgment  of  the  court  below  with  regard 
to  damages  will  be  affirmed,  and  with  re- 
gard to  attorney's  fee  it  will  be  modified 
by  reducing  the  amount  to  $20.  All  the 
Justices  concurring. 
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St.  Imvjb  &  S.  F.  Rt.  Co.  v.  McMxjllen. 
(Supreme  Court  of  Kansas.    March  6, 1893.) 

Pleading  in  Jcbtice  Court— Amendment  on  Ap- 
peal. 
Railway  Co.  v.  Curtis,  29  Pac.  Rep.  146, 
47  Kan.  — ,  follovTed. 
(Syllabus  by  the  Covii.) 

EiTOP  from  dJRtrict  court,  Greenwoort 
county;  C.  A.  Lki.and,  Judge. 

Action  by  £.  McMullen  agaiuBt  the  St. 
Louis  &  San  Francisco  Itailway  Company 
to  recover  damnKes.  Verdict  and  Judg- 
ment lor  plaintiff.  Defendant  brings  er- 
ror.   Modified. 

6reo.  R.  Feck,  A.  A.  Hnrd,  and  Robert 
DunJap,  for  plaintiff  In  error.  Clofcston, 
Hawilton,JF'uller&Cubbiaon, tor  detendnQt 
in  error. 

Per  Curiam.  All  of  the  law  questions 
in  this  case  are  disposed  of  by  the  opinion 
Just  handed  down  in  the  case  of  Railway 
Co.  V.  <:urti8,  47  Kan.  — ,  29  Pac.  Rep.  14«, 
with  two  exceptions.  It  is  urged  in  this 
case  that  the  court  committed  error  in  re- 
lasiag  the  instructions  of  the  railway  com- 
panj^  concerning  contributory  negligence 
upon  the  part  of  the  plaintiff  below.  The 
Instraetlons  refused  were  substantially 
given  in  the  general  charge  of  the  jury, 
and  therefore  the  refusal  was  not  preju- 
dicial. Again,  it  Is  urged  that  the  trial 
court  committed  error  in  Instructing  the 
jury  that.  "If  the  negligence  of  the  plain- 
tiff below  was  slight,  and  the  negligence 
of  the  railway  eumpsny  was  groHB,"  the 
plaintiff  might  recover.  Railway  Co.  v. 
Peuvey,  29  Kan.  109.  Upon  a  motion  tiled 
in  this  case  to  correct  the  case  made,  the 
Htatement  therein  "that  It  contained  all 
the  evidence  Introdnced  upon  the  trial" 
was  stricken  out.  We  cannot,  therefore, 
see  from  the  record,  as  presented,  whether 
there  was  any  evidence  of  grosA  negligence 
or  not ;  and  hence  we  cannot  examine  the 
p«)int  presented.  It  is  not  necessary  to 
consider  and  review  instructions  that  nil 
of  the  evidence  should  be  contained  in  the 
transcript  or  case,  but  sufficient  should  be 
stated  to  properly  present  the  point  relied 
upon  for  reversal.  If  the  record  had  con- 
tained all  of  the  evidence,  or  If  It  had 
merely  stated  that  evidence  was  present- 
ed, supporting  the  action  of  the  plaintiff 
and  the  defense  thereto,  and  that  there 
was  no  evidence  offered  tending  to  show 
any  gross  negligence,  Railway  Co.  v. 
Pearey,  supra,  would  control.  The  plain- 
tiff asked  for  ¥15  only  as  attorney  fees. 
The  court  allowed  foO.  This  was  errone- 
ous, and  the  judgment  will  be  modined  by 
Ktrlking  from  the  attorney  fees  allowed 
^33.  This  amount  was  not  prayed  for, 
Knd  the  petition  was  not  amended.  Rail- 
way Cu.  V.  Curtis,  supra. 


Betz  V.  Maxwell.. 
{Supreme  Court  of  Kansas.     March  6, 1893.) 

Tenancy  at  Will  —  Notice  of  Tbkmination  — 
Waiveh— Action  for  Rent — Effect. 
1.  Thirty  days'  notice  in  writlnft  Is  neces- 
sary to  be  given  by  either  party  before  he  can 
terminate  a  tenancy  at  will,  or  from  one  period 
to  another  for  three  months  or  less.  Paragraph 
3613,  Gen.  St  1889l 


3.  The  8U-days  notice  prescribed  by  statute 
to  be  criven  by  a  tenant  to  terminate  a  tenancy  at 
will,  like  almost  every  other  species  of  notice  re- 
quired by  law,  may  be  waived   by  the  landlord. 

3.  Where  the  landlord  has  actual  notice  that 
a  tenant  at  will,  who  is  to  pay  his  rent  monthly. 
Is  about  to  remove  and  vacate  his  premises  witn- 
out  written  notice,  as  prescribed  by  the  statute, 
and  the  landlord  brings  an  action  against  him  for 
rent,  and  recovers  for  one  month,  being  one  rent 
period,  after  actual  notice  and  for  the  full  time 
of  occupancy,  such  actual  notice  and  conduct  of 
the  parties  terminate  the  tenancy  at  will,  and 
the  landlord  cannot  recover  any  rent  for  the  va- 
cated premises,  In  another  action,  for  a  subse- 
quent month  or  rent  period, 
(SyUabug  by  the  Court.) 

Error  from  district  court,  Harvey  coun- 
ty; L.  HouK,  Judge. 

Action  by  W.  S.  Maxwell  against  C.  A. 
Betz  to  recover  for  rent.  Judgment  for 
plaintiff.  Defendant  brings  error.  Re- 
versed. 

Adj;  Peters  &  Nicholson,  for  plaintiff  in 
error.  Brown  &  Kline,  for  defendant  In 
error. 

HoRTON,  C.  J.  On  November  9, 1887,  C. 
A.  BetB,  with  the  assent  of  W.  S.  Max- 
well, the  owner  of  the  premises,  took  pos- 
session of  a  store  building  on  lot  4,  block 
39.  In  the  city  of  Newton,  as  a  tenant  at 
will.  Thereat  was  to  be  ^iiO  a  month. 
On  November  23,  1887,  Betz  began  to  re- 
move his  property  from  the  leased  prem- 
ises, and  on  that  day  Maxwell  brought  an 
action  against  him  to  recover  f624,  which 
he  claimed  as  rent  for  the  building  for  one 
year  from   October  1,  1887,  to   October  1, 

1888.  At  the  commencement  of  that  ac- 
tion. Maxwell  filed  an  aftldavit  for  attach- 
ment, under  the  provisions  of  paragraph 
3636,  Gen.  St.  1889.  Betz  removed  the  last 
of  his  goods  and  vacated  the  premises  on 
December  8,  1887.  The  case  was  tried  on 
the  let  day  of  October,  1888,  and  Maxwell 
obtained  judgment  for  J77.14,  and  costs. 
The  court  In  that  action  allowed  Maxwell 
rent  from  November  9th  to  December  23d, 
at  $.~)0  a  month,  amounting  to  S77.14  In 
all.  This  judgment  Betz  paid.  On  the 
27th  day  of  October,  1888,  Maxwell 
brought  another  action  against  Betz  for 
$500,  as  rent  of  the  same  premises  for  10 
months,  from  December  23, 1887,  to  October 
23,  18,S8,  at  the  rate  of  f50  per  month. 
The  answer  of  Bet»  contained  a  general 
dental,  and  also  set  up  the  former  recov- 
ery of  rent  for  f 77.14.  To  this,  Maxwell 
filed   a  reply.    On  the   28th   of  February, 

1889,  trial  was  had  before  the  court  with- 
out a  jury.  Judgment  was  rendered  In 
favor  of  Maxwell  and  against  Betz  for 
$525.  Betz  excepted,  and  brings  the  case 
here.  It  Is  contended  upon  the  part  of 
Betz  that  as  he  began  to  remove  from  the 
premises  on  November  23,  1887,  and  as 
Maxwell  bad  actual  notice  of  his  inten- 
tion to  cease  occupying  the  premises,  and 
as  he  (Maxwell)  acted  upon  such  notice 
by  commencing  an  action  by  attachment 
to  recover  the  rent,  and  as  he  obtained  in 
that  action  judgment  for  rent  up  to  the 
23d  day  of  December,  1887.  being  one  rent 
period  after  actual  notice  of  Betz's  Inten- 
tion to  vacate  the  premises,  Maxwell  bad 
no  claim  tor  rent  after  that  date.  The 
opposite  contention  of  Maxwellis  that. 
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aa  the  statute  provides  that  "thirty  days' 
notice  In  writing  is  necessary  to  be  given 
by  either  party  before  he  can  terminate  a 
tenancy  at  will,  or  from  one  period  to  an- 
other, lor  three  months  or  lees,"  (Gen.  St. 
1889,  par.  3613,)  therefore  that  a  tenancy 
at  will  cannot  be  terminated  In  any  other 
way  than  by  giving  the  notice  preacribed. 
Counsel  for  Maxwell  say :  "It  Is  absurd  to 
claim  that  an  abandonment  of  thepremlses 
amounts  to  notice;  for.  when  a  tenancy 
at  will  is  created.  It  continues  until  ter- 
minated by  a  legal  notice.  The  estate 
does  not  depend  upon  a  continuance  of 
possession;  for  a  tenant  cannot  put  an 
end  to  the  tenancy  and  bis  liability  (or 
rent  by  withdrawing  from  the  occupation 
of  the  premises.  The  notice  is  a  condi- 
tion of  tbe  contract,  arising  ont  of  it,  and 
must  be  complied  with  in  order  to  ab- 
solve him  from  further  responBibility. 
Betz,  by  an  abandonment  of  the  premises 
without  the  statutory  notice,  violated 
tbe  agreement,  but  did  not  terminate  the 
tenancy.  He  was  not  bound  to  occupy 
the  premises,  bat  he  still  bad  the  right  of 
possession,  and  the  right  to  occupy  tor 
all  time,  until  the  required  notice  was 
given  by  either  party."  Whitehead  v. 
Clifford,  5  Taunt.  518;  Rollins  v.  Moody, 
72  Me.  135;  Barlow  v.  Wainwrlght,  22  Vt. 
88;  Batcbelder  v.  Batchelder,  2  Allen, 
105;  Thomas  v.  Steam-Ship  Co.,  71  Me. 
548;  Woodrow  v.  Michael,  18  Mich.  187. 

We  think  that  the  better  reason  sup- 
ports the  contention  of  Betz,  the  defend- 
ant below.  Tbe  SO-days  notice  prescribed 
by  the  statute  as  necessary  to  terminate 
a  tenancy  at  will,  like  aln)OBt  every  other 
species  of  notice  required  by  law.  may 
be  waived.  If  a  tenant  at  will  quits  the 
demised  premises  without  giving  the  no- 
tice required  by  law  to  terminate  the  ten- 
ancy, and  the  landlord  resumes  actual 
pot<8eBsion  of  the  premises  at  once,  no 
statutory  notice  is  necessary  to  terminate 
the  tenancy,  and  the  landlord  cannot  re- 
cover rent  tor  the  premises  after  he  has 
resumed  posseKsion  thereof.  It  was  de- 
cided in  Curnellison  v.  Corneilison,  1  Bush, 
149,  that  where  a  notice  Is  necessary  to  a 
tenant  in  possession  tor  years,  before  an 
action  can  beproperly  commenced  against 
him  tor  the  recovery  ot  the  premises,  an 
action  commenced  without  such  notice, 
and  dismissed  before  trial,  answers  for  all 
purposes  the  giving  of  a  notice.  There- 
after an  action  for  possession  can  be 
brought  without  notice  to  terminate  the 
tenancy.  In  Whitney  v.  Gordon,  1  Cnsb. 
266,  it  was  distinctly  announced  by  Shaw, 
C.  J.,  "that  a  tenant  who,  like  the  pres- 
ent defendant,  quitted  at  tbe  end  ot 
a  quarter  without  giving  legal  notice, 
was  prima,  fade  liable,  in  an  action  for 
use  and  occupation,  for  the  amount  of 
another  quarter's  rent."  See,  also.  Walk- 
er v.  Furbush,  11  Cush.  366.  Betz  had 
the  right  to  terminate  his  tenancy  by  giv- 
ing 30  days' notice  in  writing.  Maxwell 
knew,  on  the  23d  day  of  November,  1887, 
when  he  commenced  his  action  and  flled 
bis  aflldavlt,  that  Betz  was  removing 
trom  the  leased  premises  because  the  build- 
ing was  not  tit  tor  his  business.  Soon 
thereafter,  on  December  8, 1887,  he  ceased 
to  occupy  the  premises,  and  oBered  tbe 


keys  to  Maxwell,  who  refused  tbem.  It  is 
not  claimed  or  pretended  by  any  one  that 
after  the  8th  ot  December,  1887,  Betz  occu- 
pied the  premises  iu  any  way.  In  the  ac- 
tion commenced  by  Maxwell  on  the  23d 
day  of  November,  1887,  when  Betz  com- 
menced to  vacate  the  premises,  be  recov- 
ered tor  tbe  rent,  not  only  to  November 
23.  1887,  but  also  for  one  rent  period 
thereafter,  namely,  30  days,  up  to  and  in- 
cluding December  23,  18b7.  That  judg- 
ment has  not  been  appealed  trom.  On 
the  other  hand,  Betz  paid  the  same,  with 
all  costs.  Maxwell  is  bound  by  the  Judg- 
ment rendered,  ot  which  he  has  accepted 
payment.  As  be  has  recovered  from  Betz 
tor  one  rent  period  after  actual  notice  and 
after  commencing  his  action  tor  rent,  and  aa 
such  Judgment  has  been  paid  and  accepted, 
we  think  the  special  notice  prescribed  by 
the  statute  was  thereby  waived.  In 
other  words,  it  was  unnecessary.  It 
would  bave  served  no  useful  purpose.  If 
Maxwell  had  not  received  his  money  In 
the  flrst  action  for  the  rent  to  December 
23,  1S87,  It  is  probable  he  would  have  been 
entitled  to  recover  tor  30  days  or  one 
rent  period  trom  the  8tb  oP  December,  1887, 
the  date  ot  final  abandonment  ot  tbe 
premises.  The  trial  court  should  have 
admitted  the  evidence  excluded,  but  per- 
haps this  error  was  not  very  material,  be- 
cause there  was  other  evidence  ottered 
clearly  showing  such  a  state  ot  facts  as  to 
prevent  any  recovery  of  rent  by  Maxwell 
against  Betz  after  the  date  ot  December 
23,  1887.  The  Judgment  will  be  reversed, 
and  the  cause  remanded,  tor  further  pro- 
ceedings in  accordance  with  the  views 
herein  expressed.  All  tbe  justices  concur- 
ring. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Dill  et  al. 

(Supreme  Court  of  Kansas.     March  5, 1393.) 
Cabbiebs— SnirMBNT  of  Live-Stock — Liviti50 

LlABILITT. 

A  common  carrier  cannot  limit  bU  com- 
mon-law liability  by  a  special  contract  in  writ- 
ing with  the  shipper,  unless  it  is  freely  and  fairly 
made,  and  the  carrier  cannot  exact  as  a  condi- 
tion precedent  for  carrying  stock  of  goods  that 
the  shipper  must  elf^  a  contract  in  writing,  lim- 
iting or  changing  the  common-law  liability.  If 
the  carrier  has  two  rates  or  charges  for  carrying 
stock  or  goods,— one,  If  carried  under  the  old 
common-law  liability;  and  the  other,  If  carried 
under  a  special  contract, — the  shipper  must  have 
real  freedom  of  choice  iu  mailing  uis  selection. 
(Syllabus  by  the  Court.) 

Error  trom  district  court,  Lyon  county; 
Charles  B.  Ghaves,  Judge. 

Action  by  Mark  Dill  and  David  W.  Dill 
against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company  to  recover  tor  dam- 
ages to  a  horae.  Verdict  and  judgment 
tor  plaiutiffs.  Detendant  brings  error. 
Affirmed. 

George  R.  Peck,  A.  A.  Hard,  and  C.  N. 
Sterry,  tor  plnintlH  in  error.  Humphrey 
&  Humphrey,  tor  defendants  in  error. 

HoRTO.N,  C.  J.  In  May,  1887,  Mark  Dill 
and  David  W.  Dill  purchased,  at  Cedar 
Falls,  Iowa,  three  stallions,  and  contract- 
ed  in  writlug  with  the  Chicago,  Rock  Isl- 
and &  Pacific  Railroad  Company  to  trans- 
port the  slaiious  trom  Cedar  Falls,  Iowa. 
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to  Eskridge,  in  tbis  state.  Among  these 
BtalUonB  was  one  EngliBh-Bbire  horse, 
aboot  four  years  old,  and  weighing  from 
1,S00  to  1.<S00  pounds.  The  contract  at 
Cedar  Falls  was  tor  a  through  rate,  and 
the  horses  were  loaded  in  a  car  there,  and 
shipped  tbrongh  to  Eskrldge  in  the  same 
car,  being  transferred  at  Atchison,  in  this 
state,  from  the  Cbicago,  Rock  Island  & 
PaclBc  Railroad  to  the  Atchison,  Topeka 
&  Santa  Fe  Railroad.  At  Atchison,  this 
contract  was  taken  up,  and  a  new  one 
attempted  to  be  executed  in  duplicate  by 
the  Atchison,  Topeka  ft  Santa  Fe  Kail- 
road  Company  and  Mark  Dill,  In  charge  of 
the  stock.  At  t£sk ridge,  freight  was  paid 
for  tbe  entire  transportation,  and  the 
horses  came  through  to  that  point  in  the 
saraucar  In  which  they  were  shipped  at 
Cedar  Falls.  When  they  arrived  at  Esk- 
rldge. the  borse  whose  name  was  "Blytb 
Unif<irni*  bad  an  acute  attack  of  laminU 
tua,  or  funnder,an  inflammation  of  tbe  foot, 
and  was  in  very  bad  condition,  hardly  be- 
ing able  to  stand  on  his  feet.  Mark  Dill 
and  David  W.  Dill  claimed  that  Ibis  in- 
flammation or  disease  was  brought  on  by 
the  Degligence  in  tbe  handling  of  the  car 
the  horse  was  in,  in  the  yards  at  Atchison 
and  Topeka,  after  It  was  delivered  to  the 
Atchison  Company.  Mark  Dill  and  David 
W.  Dill  brought  tbeir  action  against  the 
railroad  company  to  recover  f3,500.  their 
alleged  damages.  The  cause  was  tried  to 
a  Jury,  and  the  jury  returned  a  verdict  for 
fSOU.  The  railroad  company  complains 
of  tbis  Judgment. 

The  principal  contention  is  whether  the 
so-called  written  contract  of  May  19,  1887, 
alleged  by  tbe  Atchison  Company  to  have 
been  entered  into  by  Mark  Dill,  Is  binding, 
and  therefore  controls.  That  contract 
required  the  shipper  to  give  notice  in  writ- 
ing of  his  claim  for  damoges  for  any  In- 
jury to  the  fltuck  shipped,  to  some  ofPcer 
or  agent  of  the  railroad  company,  before 
the  stock  was  removed  from  the  place  of 
destination,  or  from  the  place  of  delivery, 
and  before  it  was  mingled  with  other 
Htoek.  No  such  written  notice  was  given. 
In  reply  to  this  contract,  set  forth  in  tbe 
answer,  tbe  plaintiff  below  alleged  that 
he  was  compelled  to  sign  the  contract  as 
a  condition  precedent  to  the  transporta- 
tion of  his  horse;  that  different  rates  or 
charges  were  not  stated  to  him  by  the 
Atchison  agent:  that  he  was  not  given  or 
offered  any  option  between  the  different 
rates  of  the  railroad  company,  and  that 
he  protested  against  signing  tbe  contract: 
and  that,  therefore,  the  contract  was  not 
binding,  or  of  any  force.  In  certain  cases 
It  has  been  decided  i)y  this  court  that  a 
Hpe<Mal  contract  for  a  notice  in  writing  of 
ilnmages  or  Injarles,  when  reasonat)Ie,  and 
fairly  made.  Is  binding  upon  the  parties. 
Goggin  V.  Railway  Co.,  12  Kan.  416; 
8prague  v.  Railway  Co.,  34  Kan.  847,  8 
Pac.   Rep.  465;  Railway  Co.  v.  Koch,  47 

Kan. .  28   Pac.  Rep.  1013.    As  a  general 

rale,  and  in  the  absence  of  fraud  or  imposi- 
tion, a  common  cnrrier  is  answerable  for 
tbe  loss  or  Injury  to  stock,  If  there  Is  no 
special  contract  or  acceptance,  but,  in  all 
cases  where  the  stutnte  will  permit,  it  Is 
Jiist  and  reasonable  that  a  contract  re- 
quiring a  written  notice  of  the  injury  or 


damages  claimed  before  tbe  stock  Isie- 
moved  from  the  place  of  destination,  or 
mingled  with  other  stock,  when  properly 
entered  into,  should  be  upheld.  Such  a 
contract,  however,  must  be  freely  and 
fairly  made  with  the  railroad  company, 
not  exacted  as  a  condition  precedent  of 
shipment.  Railroad  companies  cannot 
arbitrarily  fix  any  valuotlon  on  the  prop- 
erty of  the  shipper,  or  arbitrarily  demand 
or  exact  the  execution  of  a  contract  limit- 
ing  the  common-law  lIabllit.T.  Railway 
Co.  V.  Nichols,  »  Kan.  236.  If  a  railroad 
company  has  tworates  forthe  transporta- 
tion ofgoods  or  stock, — one,  if  thegoodsor 
stock  are  carried  under  the  common-law 
liability ;  and  tbe  other,  it  carried  under  a 
limited  or  special  contract, — the  shipper 
must  have  real  freedom  of  choice.  He  can- 
not be  denied  the  right  to  have  bis  goods 
carried  by  tbe  carrier  under  its  common- 
law  liability:  but  If  be  desires,  and  if  the 
statute  permits,  and  public  policy  does 
not  forbid,  he  may  enter  into  a  special 
contract  with  the  carrier,  limiting  the 
common-law  liability.  Railway  Co.  ▼. 
Reynolds,  17  Kan.  251;  Railroad  Co.  v. 
Simpson,  80  Kan.  645,  2  Pac.  Rep.  821 ;  Ex- 
press Co.  V.  Foley,  46  Kan.  467,  26  Pac. 
Rep.  665:  Railroad  Co.  v.  Lockwood,  17 
Wall.  867:  Hart  v.  Railroad  Co.,  112  U.  S. 
881,  5  Hup.  Ct.  Rep.  151.  Plaintiff  below 
tpstifled  that  when  he  reached  Atchison, 
in  the  forenoon  of  May  19th,  he  went  at 
once  to  see  the  agent  of  the  railroad  com- 
pany; that  the  agent  told  hini  to  come 
back  in  the  afternoon,  and  that  he  under- 
stood he  was  to  get  a  way-bill ;  that  his 
train  went  out  at  4  p.m.;  that  he  went 
back  to  the  office  of  the  agent,  as  request- 
ed, and  the  agent  was  not  in ;  that  about 
this  time  the  train  was  ready  to  go,  and 
the  conductor  asked  him  if  he  bad  a  way- 
bill; that  he  told  the  conductor  be  had 
not,  and  that  the  conductor  then  said  he 
could  not  get  his  stock  out,  and  that  he 
had  but  a  short  time  to  get  to  the  train; 
that  he  wei;t  over  to  the  office  of  the 
agent,  and  obtained  what  he  thought  was 
a  way-bill,  but  the  agent  told  hlni  he 
must  sign  his  name;  that,  before  signing, 
he  told  him  he  did  not  want  to  sign  his 
rights  away,  and  that  the  agent  replied 
"he  would  have  to  sign  before  his  stock 
would  go;"  that  nothing  was  said  by  the 
agent  about  different  rates  or  charges: 
and  that  he  hurriedly  signed  his  name  to 
tbe  contract  just  as  the  train  was  to  go 
out,  but  did  not  know  what  be  signed. 
The  plaintiff  had  already  signed  a  con- 
tract with  the  Rock  Island  Railroad  Com- 
pany for  the  carrying  of  his  horse  to  Esk- 
rldge, and  therefore  he  very  naturally 
might  have  supposed  that  no  new  con- 
tract would  be  imposed  upon  him.  Upon 
this,  and  other  like  evidence,  the  court  In- 
structed the  jury  that  "It  Is  claimed  by 
the  plaintiff,  as  an  excuse  for  not  giving 
tbe  written  notice,  that  the  contract  was 
not  entered  into  by  him  voluntarily,  but 
be  was  constrained  to  execute  it  by  Im- 
position. Tbe  mere  fact  that  be  ap- 
proached the  agent  at  Atchison,  and 
signed  that  contract  without  knowing 
its  contents,  he  being  able  to  read,  would 
not  release  him  from  his  liability  under 
the  contract.    *    *    *    It  the  defendant's 
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agents  at  Atchiaon.bj  any  active  conduct 
on  tlioir  part,  iniRdirected,  misinformed, 
or  misled  the  plaintiff,  and  by  reason  tliere- 
of  lie  was  Induced  to  sign  tbe  contract, 
when  but  for  such  imposition  or  mislpad- 
ing  conduct  he  would  not  have  done  so, 
I  think,  for  that  reason,  the  contract 
would  not  be  binding.  The  burden  of 
proof  is  upon  bim  to  show  that  tbe  con- 
tract under  which  this  animal  was  shipped 
was  improperly  secured  from  him,  and 
that  he  was  induced  to  make  it  under  such 
ciraumHtances  as  I  have  named,  before  he 
can  ask  a  Jury  to  find  heisnot  liable  there- 
under. "  Under  the  pleadings  and  evi- 
dence, there  was  sutiicient  for  the  court  to 
give  this  instruction,  and  therefore  we  do 
not  think  it  was  misleading  or  erroneous. 
Railway  Co.  v.  Reynolds,  17  Kan.  251.  If 
plaintiff  below  had  signed  and  received 
the  contract  freely  and  fairly,  without  ob- 
jection, ho  would,  we  suppose,  be  conclu- 
sively presumed  to  have  assented  to  its 
conditions.  Express  Co.  v.  Foley,  supra; 
Merrill  v.  Express  Co.,  62  N.  H.514;  Grace 
V.  Adams,  100  Mass.  505.  If  the  agent  of 
the  railroad  company  had  stated  to  him 
the  different  rates  and  charges  for  trans- 
porting stock,  plaintiff  below  might  have 
tendered  a  reasonable  sum  for  the  services 
and  risk,  and  demanded  transportation 
of  his  horse,  according  to  thecommon-law 
liability  of  the  company.  The  mere  fact 
that  a  carrier's  contract  Is  not  read  or 
explained  to  a  shipper  is  not  snflHrient  to 
avoid  It,  especially  where  he  receives  a  du- 
plicate or  copy.  The  rule  concerning  the 
liat>ilitleH  of  shippers  on  contracts  of  this 
kind,  which  they  fail  to  read  or  under- 
stand, through  their  own  negligence,  is 
stated  In  Hutch.  Carr.  §  240;  Railniad  Co. 
V,  Weekly,  (Ark.)  8  S.  W.  Rep.  137.  But 
a  common  carrier  cannot  exact  of  u  ship- 
per his  signature  to  a  special  contract, 
limiting  the  common-law  liability  as  a 
condition  precedent  of  shipping  or  trans- 
porting stock,  because,  in  such  a  case,  the 
carrier  resorts  to  unfair  means.  A  con- 
tract thus  exacted  Is  not  freely  and  fairly 
entered  into.  In  the  Reynolds  Case,  after 
Reynolds  had  loaded  bis  cattle  in  the  car, 
the  agent  demanded  that  he  sign  a  special 
contract,  or  have  the  cattle  unloaded. 
This  court  said  "this  was  not  right."  In 
this  case,  if  the  plaintiff's  evidence  is  to 
be  believed,  and  we  do  not  find  In  the  rec- 
ord any  confllcttherewith,hiR  horses  were 
in  the  car  at  Atchison,  ready  to  go  with 
the  train  to  Eskridge,  when  the  agent  de- 
manded "that  he  sign  a  special  contract, 
or  bis  horses  wouldn't  go  on  that  train." 
The  cases  are  therefore  very  similar;  espe- 
cially so,  as  one  of  the  conditions  of  the 
contract  referred  to  was  to  relieve  the 
Atchison  Company  "from  the  liability  of  a 
common  carrier  in  tbe  transportation  of 
the  stock." 

It  is  further  argued  that  the  contract 
with  the  agent  of  the  Rock  Islaud  Rail- 
road Company  at  Cedar  Falls  Inured  to 
the  benefit  of  the  Atchison  Company. 
Kitf  v.  Railroad  Co.,  32  Kan.  263,  4  Pac. 
Rep.  401.  There  is  no  evidence  in  this  case 
that  the  Atchison  Company  was,  at  the 
time  of  receiving  the  horse  which  was  sub- 
sequently injured,  tbe  agimt  of  the  Rock 
Island  Company,  nor  does  It  appear  from 


the  evidence  that  the  Atcblson  Company 
ratified  or  accepted  any  arrangement  or 
contract  entered  into  beween  the  plalntltT 
below  and  the  Rock  Island  Railroad  Com- 
pany. On  tbe  other  band,  It  does  appear 
that  that  contract  was  wholly  ignored 
and  repudiated.  When  tbe  horses  were 
shipped  from  Atchison,  a  new  contract 
was  attempted  to  be  executed  In  writing. 
Underthe  contract  executed  at  Cedar  Falla 
with  the  Rock  Island  Railroad,  the  price- 
for  transportation  to  Eskridge,  Kan.,  was 
f 62  only.  When  the  horses  reached  Esk- 
ridge, there  was  collected  not  only  $62, 
but,  in  addition,  |27,  which  probably  were 
tbe  charges  for  the  transportation  of  the 
borses  and  Mark  Dill  from  Atchison  to 
Eskridge.  Therefore  there  was  nu  error 
In  proving  the  amount  that  the  agent 
at  Eskridge  charged  and  received.  If  tbe 
defendant  below  had  accepted  the  con- 
tract of  the  Rock  Island  Company,— had 
carried  the  horses  to  Eskridge  at  the  piice 
and  on  the  conditions  therein  named, — It 
might  have  claimed  the  limitation  upon 
tbe  amount  of  damages  agreed  to  in  that 
contract.  Kifl  v.  Railroad  Co.,  supra; 
Express  Co.  v.  Foley,  supra;  and  Hart  v. 
Railroad  Co.,  supra. 

Complaint  is  inade  that  tbe  verdict  and 
many  of  the  special  findings  of  the  jury  are 
unsupported  by  the  evidence.  Three  ex- 
perts testified  upon  the  trial.  Two  of 
them  testified  that  the  acute  attack  of 
laniinitus  from  which  the  horse  suffered 
was  the  result  of  Its  standing  upon  its  feet 
during  its  long  journey  in  the  cars.  The 
other  expert  differed  in  his  opinion  from 
these  witnesses.  The  evidence  of  negli- 
gence of  tbe  railroad  company  Is  not,  to 
the  writer,  very  satisfactorily  established  ; 
but,  considering  all  of  the  evidence,  this 
case  comes  within  th»i  rule  that  where 
there  is  some  evidence  sustaining  the  ver- 
dict and  special  findings,  and  such  verdict 
has  received  tbe  approval  of  the  trial 
court,  this  court  will  not  interfere,  even 
though  the  evidence  seems  to  greatly  pre- 
ponderate the  other  way.  Railway  Co. 
T.  Kunkle,  17  Kan.  145. 

Complaint  Isfnrther  madethatimproper 
evidence  was  admitted,  and  erroneous  In- 
structions given  and  refused.  But,  after 
an  examination  of  all  these  matters,  we 
do  not  perceive  any  prejudicial  error  there- 
in. There  are  several  questions  concern- 
ing tbe  federal  act  relating  to  lnterstat» 
coramerce.and  other  statutes, discussed  In 
the  brief  of  plaintiff  below,  but.  In  view  of 
the  conclusion  we  have  reached.  It  is  not 
necessary  to  comment  upon  them.  The 
judgment  of  the  district  court  will  be  af- 
firmed. 

JoH.vsTON,  J.,  concurs. 

Valkntinb,  J.  I  concur  in  the  decision 
of  this  case  largely  upon  the  prluciples 
enunciated  In  my  dissenting  opinion  in  the 
case  ot  Express  Co.  v.  Foley,  46  Kan.  457, 
472,  26  Pac.  Rep.  665-671,  which  is  referred 
to  three  times  in  the  foregoing  opinion. 
In  other  words,  I  concur,  upon  the  prin- 
ciple that  a  common  carrier  is  always 
bound  to  exercise  good  faltb  as  towards 
his  or  its  employer,  and  is  always  respon- 
sible tor  loss  suBored  by  the  employer  oc- 
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casloned  by  the  carrier's  own  negliKence, 
or  othijr  wronj^s;  nnd  this,  without  refer- 
ence to  contract,  except  that  the  currier 
may  generally,  in  advance,  make  a  valid 
contract  witli  tbe  employer  that,  after  the 
loaa.  If  any,  shall  have  occurred,  tbe  em- 
ployer shall  Kive  to  tbe  carrier  a  reason- 
able notice  of  the  loss,  so  that  the  carrier 
may  take  proper  steps  to  ascertain  the 
loss,  and  to  save  himself  or  itself  from  fur- 
ther loss,  or  from  further  responsibility,  or 
from  possible  imposition.  Ah  tu  the  other 
matters,  I  concur,  for  the  reasons  stated  in 
the  forugolns  opioioD. 


Wilson  et  al.  y.  Howelu 

(Supreme  Court  of  Kcmsat.    March  5, 1893.) 

UscBANics'  Liens— Propkbtt  Bubjbot  to  —  Rec- 
OBD  ox  Appeal— SuFFiciBNCT — Filino  of  Libr 
— CosTLioTiHo  Testimony. 

1.  Where  there  is  a  stlpalation  at  the  end 
«f  a  case  made,  signed  by  counsel  tor  both  par- 
ties, recitini:  that  the  foregoing  is  a  full  and 
correct  statement  of  all  the  proceedings  in  the 
action,  which  is  followed  by  the  certificate  and 
signature  of  tbe  judge  settling  the  case  made, 
tbe  record  will  bo  deemed  to  contain  all  tbe 
evidence,  and  sufficient  to  eutitle  the  plaintiff  in 
error  to  a  review  of   the  testimony. 

3.  Where  material  is  purchased  with  the  un- 
derstanding of  both  parties  that  it  will  be  used 
for  the  erection  of  a  particular  building  in  a 
certain  town,  a  Hen  will  attach  to  the  lot  on 
which  tbe  house  is  built,  although  the  precise 
location  of  the  lot  was  not  mentioned  In  the  con- 
tract, and  although  the  vendor  did  not  know  the 
exact  description  of  such  lot  at  the  time  tbe  con- 
tract was  made. 

8.  A  finding  of  tbe  trial  court,  upon  conflict- 
ing testimony,  that  the  lien  was  seasonably  made 
and  filed,  is  the   end   of  a  controversy   on  that 
question. 
{SuUabug  bu  the  Court.) 

Error  from  district  court,  Graham  coun- 
ty; Louis  K.  Pkatt,  Jud^e. 

Action -by  George  W.  Howell  against  S. 
G.  Wilson  and  L.  J.  Wilson  to  enforce  a 
mechanic's  ]ien.  Judgment  for  plaintiff. 
Defendants  bring  error.    Afflrmed. 

Trftt  &  Roberts,  for  plaintiffs  in  error. 
W.  R.  Smith,  lor  defendant  in  error. 

Johnston.  J.  In  1887,  H.  S.  Henry  pur- 
chased lumber  and  building  materials 
from  Howell  Bros.,  of  Stockton,  for  the 
purpose  of  erecting  a  dwelling-house  at 
Nlcodemus,  and  it  was  so  used.  He  failed 
to  pay  the  price  of  the  same,  and  on  No- 
vember 22,  1887,  Howell  Bros,  made  and 
filed  a  statement  for  a  lien  against  the  lots 
on  which  the  house  was  constructed.  On 
November  19,  lS87,  the  property  was  con- 
veyed to  S.  G.  and  L.  J.  Wilson.  This  ac- 
tion was  brought  by  Howell  Bros,  to  re- 
cover the  price  of  the  lumber,  and  to  en- 
force a  niecliunlc's  lien.  Judgment  was 
given  in  their  favor,  and  against  Henry, 
for  f  119.16,  and  the  lien  claimed  by  them 
against  the  property  was  foreclosed.  The 
Wilsons  bring  tbe  case  up  for  review, 
contending  that  the  lien  was  not  filed 
within  four  mouths  after  theconiplettou 
of  the  building,  and,  further,  that  the  lum- 
ber was  sold  without  any  intention  or  un- 
derstanding that  it  should  be  used  In  the 
construction  of  the  building.  A  prelimi- 
nary objection  Is  made  by  the  defendant 
in  error  to  tbe  consideration  of  these  ques- 


tions, on  tbe  ground  that  tbe  racord  does 
not  show  that  all  the  evidence  is  pre- 
served. This  objection  cannot  be  sus- 
tained. There  is  in  tbe  record,  preceding 
the  certificate  of  the  judge,  a  stipulation, 
signed  by  counsel  for  both  parties,  to  the 
effect  that  the  case  made  contains  a  true, 
full,  and  correct  statement  of  the  proceed- 
ings in  the  action.  This  appears  to  hare 
been  settled  by  the  judge  as  a  part  ot  the 
i-nKe,  and  Is  suffldeut  to  entitle  the  plain. 
tiffs  In  error  to  a  review  of  the  tewtiiuony. 
The  principalcontroversy  appears  to  have 
been  in  regard  to  whether  the  Hen  was 
filed  in  good  time.  Plaintiffs  in  error  con- 
tended and  offered  testimony  tending  to 
show  that  the  building  iu  which  the  ma- 
terial was  used  was  completed  orior  to 
July  20,  1887,  and  it  is  conceded  that  the 
lien  was  not  filed  until  November  22,  1X87. 
The  defendant  in  error,  however,  offered 
testimony  tending  to  show  that  the  build- 
ing was  not  completed  until  the  last  days 
of  July,  or  later.  Proof  vv as  offered  that 
some  of  the  material  used  in  the  construc- 
tion of  the  building  was  purchased  and 
taken  from  the  lumber  yard  on  the  2otli 
and  27tb  days  ot  July.  Although  the 
plaintiffs  in  error  offered  positive  testi- 
mony tending  to  sustain  their  theory,  the 
time  of  the  completion  of  the  building 
was  a  question  of  fact  for  the  determina- 
tion of  the  court,  and,  it  having  been  set- 
tled upon  conflicting  testimtmy,  the  decis- 
ion is  conclusive  with  us.  The  second 
ground  of  error  cannot  be  sustained.  It 
has  been  established  beyond  cavil  that 
tbe  material  was  purchased  for  the  erec- 
tion of  the  dwelling-house  in  Nicodemus. 
It  is  true  tl'.at  the  defendant  in  error  did 
not,  at  the  time  of  the  sale,  know  the  ex- 
act description  and  location  ot  tbe  lots 
upon  which  tbe  building  was  to  be  erec- 
ted. It  is  not  essential,  however,  that 
there  should  be  a  contract  specifically  de- 
scribing the  lots  or  building,  nor  that 
Howell  Bros,  should  have  known  the  ex- 
act location  of  the  same.  If  the  material 
is  sold  on  the  personal  credit  of  the  pur- 
chaser, and  without  reference  to  what  use 
be  shall  make  of  the  same,  no  lien  will  at- 
tach: but  where  there  Is  a  mutual  under- 
standing between  the  parties  that  tbe  ma- 
terial is  furnished  to  be  used  in  tbe  con- 
struction of  a  particular  building,  and  it 
is  furnished  and  placed  in  such  building,  a 
lieu  will  exist,  although  the  exact  descrip- 
tion of  tbe  land  on  which  the  building 
was  placed  was  not  specifically  named  or 
accurately  known  by  the  vendor.  Deather- 
age  v.  Henderson,  43  Kan.  (584,  23  Pac. 
Rep.  1052:  Phil.  Merh.  Liens,  §  126.  Judg- 
ment afflrmed.  All  the  Justices  concur* 
ring. 

Crane  v.  Elder. 

(Supreme  Court  of  Kanaai.    March  5, 1893.) 

ExcHANOB  or  Notes  for  Hoitsb  —  Dbobit — Ex- 
PKBSSION  of  Opinion. 
A  statement  made   by  a  party  to  induce 
another  to  exchange  a  dwelling-house  for  prom- 
issory notes,    "that    the   notes    were    perfeotly 
good,  "  under  the  circumstances  of  this   case  is  a 
representation,  and  not  the  expression  of  a  more 
opinion. 
{Sullabua  bu  Simpson,  C.) 
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ConnniealoDera'  decblon.  Error  from 
district  court,  Franklin  county;  A.  W. 
Benson,  Judge. 

Action  by  P.  P.  Elder,  as  administrator 
of  E.  E.  Fuller,  deceased,  against  F.  E. 
Crane,  to  recover  damages  for  deceit  in 
the  sale  of  certain  notes.  Verdict  and 
judgment  for  plaintiff.  New  trial  denied. 
Defendant  brings  error.     Affirmed. 

Jnhn  W.  Defurd,  for  plaintiff  in  error. 
H*.  Littlefield,  for  defendant  in  error. 

Simpson,  C.  Action  by  Fxiiler  against 
Crane  for  damages  for  deceit  in  tbe  sale  of 
certain  proraissury  notes.  Ttie  petition 
alleges  that  on  June  30,  1886,  be  conveyed 
a  "residence  property"  on  Walnut  street, 
in  Ottawa,  worth  $2,200,  to  defendant,  in 
exchange  for"aboat  lOUproralasory notes" 
then  held  by  him,  given  by  parties  resid- 
Ing  in  "varions  parts"  of  Kansas  for  "life 
insurance  in  tbe  Temperance  Mutual  Ben- 
efit Onion,"  and  ranging  In  amounts  from 
f13  to $60," payable  to  bearer,''and  trans- 
ferred by  Crane  to  Fuller  "by  delivery." 
The  misrepresentations  averred  are:  (1) 
"That  said  notes  were  all  perfectly  good, 
and  would  be  paid  promptly  when  doe, 
and  that  Crane  had  before  that  time  sold 
and  transferred  to  the  firm  of  Hunt  & 
Kelly,  contractors  and  bniiders,  of  Otta- 
wa, Kansas,  a  large  number  of  tbe  same 
class  of  notes,  that  is,  notes  given  for  life 
Insurance  In  tbe  said  Temperance  Mutual 
Benefit  Union,  tn-wit,  about  $7,000  in 
amount,  and  that  they  had  collected  nearly 
the  entire  amount  of  them,  and  that  said 
notes  had  been  paid  promptly,  and  with- 
out tronble  to  the  holders,  and  he  referred 
the  plaintiff  to  the  said  firm  of  flunt  & 
Kelly,  "to  substantiate"  the  truth  of  his 
statement  that  the  notes  he  had  trans- 
ferred to  them  bad  been  paid  promptly, 
and  without  any  tronble  in  coliecting; 
that  thereupon  tbe  said  plaintiff  called 
upon  Mr.  H.  A.  Kelly,  of  the  firm  of  Hunt 
&  Kelly,  and  made  inquiry  of  them  in  rela- 
tion thereto,  and  was  informed  by  said 
Kelly  that  the  firm  of  Hunt  &  Kelly  had 
purchased  notes  from  the  said  defendant 
to  the  amount  of  $7,000,  and  that  nearly 
the  entire  amount  of  the  notes  so  pur- 
chased by  them  were  paid  promptly,  and 
with  but  little  trouble  totbem;  thatthere 
was  only  about  $200  out  of  said  $7,000  of 
notes  unpaid:  that  said  plaintiff  did  not 
inquire  of  aald  Kelly  what  class  or  kind  of 
notes  they  were  that  the  firm  of  Hunt  & 
Kelly  had  purchased  from  said  Crane  be- 
cause of  the  aforesaid  statement  made  to 
hlni  by  tlie  said  defendant,— that  they 
were  of  the  same  class  with  those  he  was 
offering  to  transfer  to  tbe  plaintiff,  that 
is,  notes  taken  for  life  insurance  in  tlie 
Temperance  Mutual  Benefit  Tlnion,— but 
relied  implicitly  on  said  statement,  believ- 
ing It  to  be  true,  and  had  no  thought  that 
they  might  be  of  a  different  class."  (2) 
"That  In  fact  the  notes  taken  by  Hunt 
&  Kelly  were  'lightning-rod  notes,'  and  a 
different  class  from  those  transferred,  as 
the  defendant  well  knew, "etc.  (3)  "That, 
when  the  benefit  union  took  the  notes. 
Crane  was  its  superintendent,  had  'g:en- 
eral  charge  of  the  business  of  soliciting  in- 
surance'and 'of  taking  said  notes;'  hut 
they  were, '  or  a  large  portion  of  them 


were,  obtained  from  tbe  makers  by  fraud 
and  miflrepresentation,'  etc.,  as  defendant 
well  knew,  and  so  could  not  be  collected, 
although  plaintiff  has  made  great  effort 
to  collect  them,  and  brought  suits  on  a 
number  of  them,  but  was  defeated,  and 
has  incurred  expense  and  loss  in  such  at- 
tempts; that  tliey  were  not  good  or  col- 
lectible, as  defendant  always  well  knew." 
(4)  "That  Fuller  was  Ignorant  of  all  these 
things  when  he  purchased  the  notes;  bud 
no  'means  at  hand  of  ascertaining  the 
facts,  but  relied  solely  and  entirely  on 
Crane's  statements;'  was 'Induced  there- 
by,' etc.,  and  ot&arwise  would  not  have 
done  so;  that  he  has  received  'no  consid- 
eration whatever'  for  his  'residence  prop- 
erty,' and  has  been  damaged  $3,000." 
Crane's  answer  was:  (1)  A  general  de- 
nial, except  as  admitted.  (2)  Allegesthat 
he  did  exchange  the  notes  for  tbe  realty, 
bnt  that  at  the  time  of  the  dealing  it  was 
"well  understood  and  agreed  "by  Fuller 
and  himself  that  it  was  not  worth  in  cash 
over  $1,000;  that  some  of  the  notes  might 
not  be  collectible;  that  the  "residence 
property"  was  valned  at  $2,200,  "so  as  to 
equalise  and  compensate  for  ony  loss 
which  Fuller  might  sustain  by  reason  of 
bis  inability  to  collect  some  of  the  notes; 
bat  that  he  has  collected  on  the  notes 
more  than  the  cash  value  of  the  house  and 
lot.**  The  reply  was  a  general  denial. 
On  these  pleadings,  tbe  case  was  tried  to 
a  ]Dry,  October  30.  1888.  The  defendant 
"objected  to  the  introduction  of  any  evi- 
dence" under  the  petition,  for  the  reason 
that  It  "does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  Objection 
overruled.  The  testimony  was  then  ad- 
duced; the  court  charged  the  jury;  a  ver- 
dict of  $300  was  found  for  the  plaintiff: 
jQdgment  entered ;  a  motion  for  a  new 
trial  overruled ;  and  a  case  made  brought 
to  tills  court. 

Tbe  first  question  is,  does  the  petition 
state  facts  sufficient  to  constitute  a  cause 
of  action?  To  support  the  contention 
that  it  does  not,  counsel  for  plaintiff  in  er- 
ror insist  that  the  statement  "  that  tiaid 
notes  were  all  perfectly  good,  and  would 
be  promptly  paid  when  due, "Is  only  an 
expression  of  opinion,  and  not  a  repre- 
sentation. When  this  statement  Is  taken 
and  considered  in  connection  with  other 
averments  in  the  petition,  notably  that 
which  alleges  that  Crane  "had  sold  a 
large  number  of  the  same  class  of  notes  to 
Hunt  &  Keliy,  and  they  had  collected 
nearly  the  entire  amount,"  referring  Ful- 
ler to  them  for  vei'lflcatlon  of  this  state- 
ment, and  that  these  notes  were  taken 
on  the  strength  of  and  in  full  reliance  of 
these  representations,  and  they  were  false, 
and  Crone  knew  them  to  be  false,  the  peti- 
tion states  a  cause  of  action.  We  think 
that  the  statement  that  "the  notes  were 
all  perfectly  good"  Is  a  representation, 
and  not  the  expression  of  a  mere  opinion. 
Crane  professed  that  they  belonged  to  him; 
were  his  property;  that  he  had  taken 
them  ;  "that  they  were  as  good  notes  as 
he  had  ever  taken;"  and  lie  made  that 
and  other  statements  of  like  Import  to  in- 
duce Fuller  to  make  the  exchange;  made 
them  with  the  Intent  to  induce  Fnller  to 
act  on  the  truth  of  his  statements  concern- 


Digitized  by 


Lnoogle 


Kan.) 


KANSAS  MORTG.  CO.  c.  WEYERHAEUSER. 


153 


ing  the  notes.  This  constractlon  accords 
with  comuiun  usage  oud  the  ordinary 
coarse  of  buMiDesR  tn  Bticb  aHaira.  No 
sane  man  -will  buy  a  large  uumber  of 
promiasnry  notes,  without  knowledge  of 
the  financial  condition  of  the  personu  who 
executed  them,  on  the  strength  of  an  opin- 
ion, merely,  that  they  are  good.  Crane 
'waa  in  posaeHsion  of  the  notes ;  they  were 
taken  by  his  agents  or  under  his  superln- 
tendeney;  he  had,  or  ought  to  have  had, 
knowledge  as  to  whether  they  were  good 
or  not;  Fuller  was  not  in  a  condition  to 
know  whether  they  were  good  or  not; 
and  it  seems  to  us,  under  these  circuin- 
atancea.  that  the  statement  of  Crane  was 
a  representation,  and  not  the  mere  ex- 
pression of  an  opinion.  We  do  not  care 
to  split  hairs,  or  try  to  reconcile  conflict- 
ing authorities  on  this  question.  Tlie  evi- 
dence at  the  trial,  and  all  the  circumstan- 
ces of  the  transaction,  ImpreHS  apon  our 
roinds  that  a  fraud  was  perpetrated  on 
Fuller.  We  think,  too,  that  Crane  put 
Fuller  off  his  guard  by  his  reference  to 
Hunt  &  Kelly,  and  that,  after  Crane  had 
expressly  asserted  that  Hunt  &  Kelly 
bought  the  same  class  of  notes,  he  cannot 
now  be  allowed  to  say  to  Fuller,  "You 
ought  to  have  found  out  from  Hunt  & 
Kelly  that]  deliberately  lied  to  you."  The 
evidence  objected  to  about  the  interview 
with  the  bank  officers  at  Cottonwood 
Falls  is  the  evidence  of  Fuller  as  to  state- 
ments made  to  him  by  Crane.  It  is  true 
that  these  statements  are  not  alleged  In 
the  petition  in  the  exact  words,  but  sub- 
stantially they  are  statements  that  the 
notes  were" i>erfectly  good,"  because  the 
bank  officers  said  so.  We  do  not  under- 
stand that  the  rules  of  pleading  in  cnses 
of  this  character  require  that,  where  sep- 
arate and  distinct  statements  are  made 
at  various  times,  each  must  be  alleged,  or 
else  only  one  can  be  proved.  We  take  the 
rule  to  be  that  the  distinct  misrepresenta- 
tion must  be  alleged,  and,  when  so  incor- 
porated into  the  pleadings,  it  can  be 
proved  to  have  been  made  at  different 
times.  The  objection  to  the  pleadings  and 
transcripts  of  cases  brought  by  Fuller 
against  the  makers  of  some  of  these  notes 
to  enf<irce  payment  are  admissible  for 
several  purposes.  They  show  that  the 
particular  notes  sned  upon  conid  not  be 
collected.  They  show  an  effort  on  the 
part  of  Fuller  to  do  so;  that  he  had  been 
at  trouble  ond  expense  in  the  attempt  to 
do  so.  And  they  tend  to  show  that  the 
representations  made  by  Crane,  that  the 
notes  were  " perfectly  good,"  were  false. 
They  are  not  in  an.y  sense  an  adjudication 
against  Crane.  There  is  nothing  conclu- 
sive about  them  as  evidence,  but  they  do 
make  a  piiwa  facie  case  against  Crane 
that  these  particular  notes  are  not  per- 
fectly good.  There  la  no  prejudicial  error 
in  the  ruling  of  the  trial  court  on  the 
(Question  aud  answer  from  Crane's  deposi- 
tion in  the  cases  of  Fuller  v.  Crawford  and 
Fuller  V.  Bchimpf.  While  some  general 
criticism  is  indulged  in  an  to  the  Instruc- 
tions by  counsel  for  plaintiff  in  error,  they 
content  themselves  with  a  general  attack, 
rather  than  j)olntlng  out  their  special  in- 
tirmi ties,  and  cite  no  authorities  to  sus- 
tain any  claim  they  make.    The  truth  is 


that  the  real  quarrel  of  the  plaintiff  in  er- 
ror la  with  the  jury,  but  as  we  are  com- 
pelled to  say  that  the  verdict  Is  sustained 
by  the  evidence,  that  It  has  the  approval 
of  a  painstaking  and  laborious  trial  court, 
and  that  the  general  result  Is  in  accord- 
ance with  natural  justice,  we  can  afford 
no  relief,  because  we  do  nut  find  any  prej- 
udicial error  in  the  record  that  would  jus- 
tify us  in  sending  the  case  back  for  a  new 
trial.  We  recommend  an  affirmance  of 
the  Judisment. 

PbrCoriam.    It  Is  so  ordered;  all  the 
justices  concurring. 


Kansas  MoRTO.  Co.  V.  WEYRRHAEUSBReta/. 

(Supreme  Court  of  Kansas.     March  5, 1892. ) 
Mbcbanics'  Liess — Limitations — Commbncehsnt 

OP  fiCILDINO. 

All  mechanics'  liens  for  labor  pertormeii 
and  material  furnished  in  the  construction  of  a 
building  date  from  the  commencement  of  the 
building,  aud  not  from  the  date  of  the  first  item 
in  the  account  The  act  of  furnisbinf;  or  placing 
on  the  gronnd  some  material  that  is  afterwards 
used  in  the  construction  of  the  building  is  not  the 
"commencement  of  the  building  "  The  dig- 
ging for  the  cellar  or  the  excavation  for  the 
foundation  is.  the  commencement  of  the  building, 
within  the  intention  and  meaning  of  the  statute. 
(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Reno  county;  L.  HouK, 
Judge. 

Action  by  the  RusseU  &  Wilcox  Hard- 
ware Company  against  Rauenzahn,  the 
Kansas  Mortgage  Company-,  aud  Abbott 
&  Fisher,  to  foreclose  a  mechaulc's  lieu. 
Action  by  McCullam  &  Co.  agaiust  the 
above-named  plalutiO  and  the  defend- 
ants and  Mary  E.  Abhey,  W.  H.  Smith, 
and  Lewis  Padrick,  to  enforce  another 
mechanic's  lien  against  the  same  proper- 
ty. Actions  consolidated  and  tried  as 
one.  From  the  judgment  the  Kansas 
Mortgage  Company  brings  error.  Mod- 
ified. 

Morton  &  Clark,  for  plaintiff  in  error. 
WlHiatn  Carey,  for  defendants  in  error. 

Simpson,  C.  The  Russell  &  Wilcox 
Hardware  Company  commenced  an  ac- 
tion In  the  district  court  of  Reno  county 
to  foreclose  a  mechanic's  lien  on  lots  22 
and  28.  in  block  1.  In  Ott  &  Tewksbury's 
addition  to  the  city  of  Hutchinson. 
Rauensahn,  the  owner,  the  Kansas  Mort- 
gage Company,  a  mortgagee,  and  Abbott 
&  Fisher  were  made  parties  defendaut. 
This  suit  was  commenced  on  the  Ist  day 
of  September,  1888.  On  the  24th  day  of 
September,  McCullam  &  Co.  commenced 
an  action  in  the  same  court  against  all 
the  above-named  defendants,  and  Mary  E. 
Abhey,  W.  H.  Smith,  Lewis  Padrick,  and 
Rnssell  &  Wilcox,  to  enforce  another  me- 
chanic's lien  on  the  same  property. 
These  actions  were  consolidated  and  tried 
by  the  court.  Special  flodings  of  fact  were 
made,  as  follows:  "(1)  That  the  defend- 
ant the  Kansas  Mortgage  Company  holds 
a  mortgnge  on  the  real  estate  in  the  peti- 
tions of  the  said  plaintiffs  described,  to- 
wlt,  lots  numbered  22  and  23,  iu  block  No. 
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1,  in  Ott  &  Tewksbnry's  addition  to  the 
city  of  Hutchinson,  in  Che  county  of  ICeno, 
and  state  of  Kansas,  executed  by  the  said 
I.  W.  itauenzahn  and  bis  wife  on  the 
2d  day  oT  April,  1-S88,  and  daiy  recorded 
in  the  of&ce  of  tb«  register  of  deeds  of  said 
county  on  the  14th  day  of  April,  1888, 
which  mortgage  was  given  to  secure  the 
payment  of  the  debt  of  one  thousand 
dollars  owing  by  said  Rauensahn  and  wife 
to  said  the  Kansas  Mortgage  Company, 
with  interest,  which  said  debt  is  not  yet 
doe,  and  that  no  payment  except  of  in- 
terest has  been  paid  thereon;  (2)  that  the 
said  defendant  1.  W.  Rauenssahn  Is  In- 
debted to  the  said  plaintiff  the  Russell  & 
Wilcox  Hardware  Company,  as  alleged  in 
said  plalntiB's  petition,  in  the  sum  of 
$r)9.43,  on  an  account  for  materials  fur- 
nished for  the  erection  of  a  building  upon 
said  real  estate,  to-wit,  lots  22  and  23,  in 
said  block  1,  which  said  materials  were 
neither  fixtnres  nor  machinery,  with  inter- 
est thereon  from  the  10th  day  of  July, 
1888,  which  material  was  furnished  prior 
to  the  execution  of  the  mortjjage  above 
mentioned;  (3)  that  the  said  defendant  I. 
W.  Rauenzahn  Is  indebted  to  the  said 
plaintlfls  F.  McCuIlam  &  Company,  as  al- 
leged in  said  plaintiffs'  petition,  the  sum 
of  $544.0U,  with  interest  thereon  from  the 
14th  day  of  July,  1888,  on  an  account  for 
materials  and  lumber  furnished  for  the 
erection  of  said  building  on  said  lots  22 
and  23,  In  said  block  1,  which  said  lumber 
and  materials  were  neither  fixtures  nor 
machinery,  which  said  lumber  and  ma- 
terials were  not  furnished  until  after  the 
15th  day  of  April,  1S88,  the  contract  be- 
tween said  F.  McCulInm  &  Company  and 
said  Rauenzahn  for  furnishing  the  same 
having  been  made,  as  alleged  In  the  peti- 
tion of  said  F.  McCullam  &  Company,  on 
said  15th  day  of  April,  1888;  (4)  that  said 
I.  W.  Kauenzahn  is  indebted  to  said  de- 
fendant Lewis  Padrick  in  the  sum  of 
$33.00,  with  interest  from  the  lOtli  day  of 
July,  1S88,  at  the  rate  of  7  per  cent,  per 
annum  for  work  and  labor,  to-wlt,  car- 
penter work,  and  that  said  work  and 
labor  was  not  done  prior  to  April  14, 
1888;  (5)  that  the  said  I.  W.  Rauenzahn  is 
indebted  to  the  said  defendant  W.  H. 
8mith  in  the  sum  of  $44.70.  with  Interest 

from  ,  1888,  for  material,  the  same 

being  neither  fixtures  nor  machinery  fur- 
nished for  the  erection  of  said  building,  as 
alleged  in  the  answer  of  said  Smith, 
which  said  material  was  not  furnished  by 
said  Smith  until  the  18th  day  of  April, 
1SS8;  (6)  that  the  actual  labor  of  con- 
structing said  building  was  not  com- 
menced at  the  date  of  the  execution  of  said 
mortgage  to  the  said  the  Kansas  Mort- 
gage Company,  nor  at  the  date  of  the  fil- 
ing of  same  for  record,  and  at  said  dates, 
and  each  of  them,  no  work  or  labor  had 
been  done  upon  said  Iocs  towards  the 
construction  of  said  building,  except  that 
material  for  the  same  had  been  delivered 
upon  the  ground,  which  material  was 
afterwards  used  in  the  erection  of  said 
building. "  The  court  finds  as  conclusions 
of  law:  "(I)  That  the  said  liens  of  the 
plaintiffs  F.  McCullam  &  Co.,  the  Russell 
&  Wilcox  Hardware  Co.,  and  of  the  de- 
fendants W.  H.  Smith  and  Liewis  Padrick, 


date  from  the  time  the  first  materials 
were  famished  for  said  building,  and  not 
from  the  time  the  erection  of  the  building 
was  actually  commenced,  to-wit,  from 
the  20th  day  of  March,  1888,  and  are  su- 
perior and  prior  to  the  lien  of  the  said 
mortgage  held  by  the  said  defendant  the 
Kansas  Mortgage  Company,  to  which 
conclusion  of  law  the  said  defendant  the 
Kansas  Mortgage  Company  then  and 
there  excepted.  (2)  That  the  said  Hen  of 
the  defendant  the  Kansas  Mortgage  Com- 
pany Is  prior  and  superior  to  the  liena  of 
the  said  defendants  Mary  E.  Abbey  and 
J.  F.  Abbey  and  C.  Blsher.  (3)  That  the 
plaintiffs  F.  McCullam  &  Co.  and  the  plain- 
tiff the  Russell  &  Wilcox  Hardware  Com- 
pany, and  the  defendants  L.  Padrick  and 
W.  H.  .Smith,  have  valid  and  subsisting 
mechanics'  liens  against  the  following  de- 
scribed real  estate,  to-wit,  lots  numbered 
22  and  23,  in  block  No.  1,  in  Ott  &  Tewks- 
bury's  addition  to  the  city  of  Hutchinson, 
Reno  county,  Kansas:  (4)  that  the  de- 
fendants the  Kansas  Mortgage  Company, 
and  Mary  E.  Abbey,  J.  F.  Abbey,  and  C. 
Bisher,  have  mortgage  Hens  against  said 
described  property.  And  the  court  further 
finds  that  the  mechanics'  liens  of  the 
plalntiffn  F.  McCullam  &  Co.  and  the  plain- 
tiff the  Russell  &  Wilcox  Hardware  Com- 
pany, and  the  defendants  L.  Padrick  and 
W.  H.  Smith,  are,  and  each  of  them  are, 
prior  and  superior  to  the  mortgage  Hen  of 
Mary  E.  Abbey  and  J.  F.  Abbey  and  C. 
Bisher;  (6)  that  the  mortgage  lien  of  the 
Kansas  Mortgage  Company  is  prior  and 
superior  to  the  mortgage  Hen  of  Mary  £. 
and  J.  F.  Abbey  and  C.  Bisher,  and  that 
the  defendant  I.  W.  Rauenzahn  is  indebt- 
ed to  the  above-named  plaintiffs  and  do> 
fendants  in  the  several  amounts  herein- 
after named.  It  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  the 
plaintiffs  F.  McCuHam  &  Co.  have  and  re- 
cover of  and  from  the  defendant  I.  W. 
Bauenzahn  the  sum  of  $582.09,  with  inter- 
est thereon  at  7  per  cent,  per  annum  from 
date,  and  costs  of  suit;  that  the  plaintiff 
the  Russell  &  Wilcox  Hardware  Co.  have 
and  recover  Jadgment  against  the  said  I. 
W.  Ranenzahn  in  the  sum  of  $63.07,  with 
interest  at  7  per  cent,  per  annum  from 
date,  and  costs  of  suit;  that  the  defend- 
ant ti.  Padrick  haveand  recover  judgment 
a{;ainst  the  defendant  I.  W.  Rauenzahn  in 
the  sum  uf  $:H.5.20,  with  interest  at  7  per 
cent,  per  annum  from  date,  and  for  costs 
of  suit;  that  the  defendant  William  H. 
Smith  have  and  recover  judgment  against 
the  defendant  I.  W.  Rauenzahn  in  the  sum 
of  $46.15,  with  interest  at  tlie  rate  of  7 
per  cent,  from  date,  and  for  his  costs. 
The  court  doth  farther  order  and  decree 
that  the  mechanics'  Hens  of  F.  McCullam  & 
Co.,  and  Russell  &  Wilcox  Hardware  Co., 
and  L.  Padrick,  and  W  H.  Smith,  are  valid, 
prior,  and  superior  liens  against  the  fol- 
lowing described  real  estate,  to-wit,  lots 
No.  22  and  83,  In  block  No.  1.  in  Ott  & 
Tewksbury's  addition  to  the  city  of 
Hutchinson,  In  Reno  county,  Kansas,  and 
that  the  same  beadjudged  to  be  prior  and 
superior  to  the  lien  of  the  Kansas  Mort- 
gage Company  and  the  Hens  nf  Mary  E. 
and  J.  F.  Abbey  and  C.  Bisher.  and  the 
lien  of  the  Kansas  Mortgage  Company  be 
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adjudged  to  be  prior  to  the  lien  of  Mary 
E.  and  J.  F.  Abbey  and  C.  Blstier.  It  la 
Inrtber  ordered  that  nald  mechanics'  lipna 
be  (orecloaed,  and  that  if  said  mechanics' 
lienurn'  judgment  be  not  paid  within  ten 
days  from  thin  date,  that  the  said  de- 
ecribed  real  estate  be  sold  according  to 
law,  HB  is  upon  execution,  and  the  pro- 
vptfds  of  such  sale  be  applied,  first,  to  the 
coHta  of  suit  and  sale,  and  then  to  the 
payment  of  said  judgments  herein  ren- 
•dered  in  favor  of  said  mechanics'  lienors, 
and.  it  there  should  not  be  funds  sufficient 
tu  pay  all  of  said  judgments  in  full,  then 
that  same  be  paid  pro  rata,  as  their  sev- 
eral interests  may  appear,  and  so  far  as 
the  proceeds  of  such  sale  may  go  to  pay 
the  same,  and  that  the  said  Kansas  Mort- 
%»ffe  Company  and  the  said  Mary  E.  and 
J.  F.  Abbey  and  C.  BIsher  are  forever 
oarred  and  foreclosed  from  setting;  up  any 
title  or  Interest  in  said  above-described 
real  estate,  or  any  part  therein,  adverse 
to  the  rights  of  the  said  Judgment  credit- 
ors and  mechanics'  lienors,  or  either  of 
them.  It  is  further  ordered  and  adjudged 
by  the  court  that  the  defendants  Mary  E. 
and  J.  F.  Abbey  and  C.  Blslier  have  tlieir 
cause  continued  as  to  Annie  M.Rauenzahn 
for  service,  and  have  and  recover  judg- 
neut  against  the  defendant  T.  W.  Rauen- 
xaho  in  the  Hum  of  9491.%,  with  interest  at 
10  per  cent,  from  date,  and  for  their  costs; 
that  the  mortgage  lien  of  said  Mary  E.  and 
J.  F.  Abbey  and  C.  Bisher  be  adjudged  a 
valid  and  subsisting  lien,  but  junior  and 
inferior  to  the  above-named  mechanics' 
liens  and  the  mortgage  lien  of  the  Kansas 
Mortgage  Co.  upon  said  real  estate;  and 
If  said  described  real  estate  t>e  sold  by  law 
under  the  mechanics*  lienors'  Judgment, 
that  the  surplus,  if  any,  from  said  sale, 
after  paying  said  mechanics'  lienors'  judg- 
ments and  costs,  be  brought  into  court, 
and  there  be  held  by  said  court  to  await 
the  action  against  said  Annie  M.  Rauen- 
zabn.  To  the  rendition  of  which  judg- 
ment, and  to  each  and  every  part  there- 
of, except  the  part  thereof  which  adjudges 
the  mortgage  lien  of  the  defendant  the 
Kansas  Mortgage  Company  prior  and 
superior  to  the  Ileus  of  said  defendants 
Hary  E.  and  J.  F.  Abbe.v  and  C.  Bisher, 
the  said  defendant  the  Kansas  Mortgage 
Company  then  and  there  excepted." 
From  the  first  finding  it  appears  that  the 
mortgage  of  the  Kansas  Mortgage  Com- 
pany was  filed  for  record  on  tiie  14th  day 
of  April,  1888.  From  the  record  it  ap- 
]>ear8  that  the  statement  fora  lieu  filed  by 
the  Russell  &  Wilcox  Hardware  Company 
shows  that  their  first  Item  was  furnished 
April  23,  1S88.  The  statement  of  Lewis 
Padrick  shovrs  that  his  claim  was  for 
labor  performed  in  the  28  days  prior  to 
July  10,  18S8.  The  statement  of  McCul- 
1am  &  Co.  shows  that  their  contract  was 
made  April  16th,  two  days  after  the  re- 
cording of  the  mortgage,  and  their  ac- 
count attached  to  their  statement  shows 
their  first  item  on  the  19th  day  of  April, 
1S88.  The  statement  and  account  of  W. 
H.  Smith  show  that  the  first  material 
furnished  by  him  was  on  the  ISth  dnv  of 
April,  f  S88.  These  liens  of  Uussell  &  Wil- 
cox, McCullnm  &  Co.,  Padrick,  and  Smith 
wei-e  declared  prior  to  the  mortgage.  Tlie 


plain  till  in  error,  the  mortgage  company, 
challenges  the  correctness  of  this  ruling, 
having  saved  all  proper  exceptions. 

Two  questions  are  discussed.  The  one 
Is  the  proper  construction  of  section  630 
of  the  Code,  being  the  section  of  the 
mechanic's  lien  law  under  which  this  ac- 
tion arose,  and  the  other  is  as  to  whether 
or  not  the  mechanic's  lien  claimants  are 
bound  by  the  dates  mentioned  in  their 
statements.  In  considering  the  first  ques- 
tion. It  is  Important  to  us  to  kuow  for 
what  Russell  &  Wilcox  and  the  other  claim- 
ants, whose  liens  are  declared  superior 
to  the  mortgage,  asserted  their  liens. 
That  of  the  Russell  &  Wilcox  Hardware 
Company  was  for  hardware, such  as  nails, 
locks,  bolts,  metal  roofing,  etc.  That  of 
Padrick  was  for  carpenter  work  per- 
formed In  the  construction.  That  of  Mc- 
Cultam  &  Co.  was  for  lumber  and  other 
material  furnished  and  used  in  the  con- 
struction. That  of  W.  H.  Smith  was  for 
stone  and  lime.  Under  the  construction 
of  this  section  uniformly  given  by  this 
court,  liens  for  the  purposes  above  men- 
tioned all  date  from  the  commencement  of 
the  bnliding.  Thomas  v.  Mowers,  '?7  Kan. 
265;  Lumber  Co.  v.  Sch welter,  »5  Kan. 
2()r,  2.5  Pac.  Rep.  ij»2;  Getto  v.  Friend,  46 
Kan.  24,  26  Pac.  Rep.  473.  Indeed,  this 
is  so  plain  from  the  letter  of  the  statute 
that  there  seems  to  be  no  room  for  judi- 
cial construction.  Under  this  statute  all 
work  done  and  all  labor  performed  and 
all  material  furnished  in  the  construction 
of  a  houf<e  or  other  building  Is  entitled  to 
a  lien  to  date  from  the  conimencenient  of 
the  building.  The  lien  for  all  fixtures  and 
machinery  furnished  dates  from  the  time 
they  are  furnished  or  put  up.  It  in  sug- 
gested that  the  case  of  Warden  v.  Sabins, 
36  Kan.  l(i,'>,  12  Pac.  Rep.  52U,  prescribes  a 
different  rule,  but  this  is  a  mistake;  the 
only  question  in  that  case  being  as  to 
whether  a  conveyance  made  by  the  owner 
after  the  right  to  a  mechanic's  lien  at- 
taches is  to  be  conslderad  as  an  incum- 
brance. An  expression  Is  used  by  the 
court  that  counsel  seize  as  conclusive  of 
this  question,  hut  the  contention  here 
was  not  raised  In  that  case,  and  was  not 
in  the  mind  of  the  court,  and  consequently 
could  not  have  been  decided.  T..iens,  un- 
der our  law,  date  from  the  commencement 
of  the  building,  when  one  is  constructed; 
from  the  making  of  repairs,  when  a  build- 
ing is  altered  or  im])roved  ;  from  the  fur- 
nishing or  putting  up  of  fixtures  or  machin- 
ery, when  they  are  attached  to  or  put  in 
any  building;  and  the  chief  justice,  writ- 
ing on  another  question  arising  under  the 
section,  mentioned,  in  a  passing  way, 
these  things,  without  distinctly  stating 
all  the  conditions.  The  case  is  not  au- 
thority for  tlie  claim  made  from  it  In  the 
brief  of  counsel  for  defendants  in  error. 
At  least,  in  this  case  it  seems  perfectl.v 
clear  to  ua  that,  as  the  labor  performed 
and  material  furnished  was  performed  and 
furnished  in  the  construction  of  a  house, 
and  not  in  its  repair  (»r  alteration,  and  uf 
the  court  specially  finds  that  the  material 
furnished  was  not  for  either  fixtures  or 
machinery,  all  these  liens  must  date  from 
the  commencement  of  the  building,  and 
not  from  the  date  at  which  the  first  items 
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In  the  varions  statements  were  tarnished. 
And  this  bringM  as  to  what  seems  to  be 
the  controlling  question  ia  the  case,  and 
that  is,  what  Is  "the  commencement  of 
the  buildiuR?"  The  trial  court  says  In 
Uh  sixth  special  finding  that  "the  actual 
labor  of  coD8tractini;  said  building  was 
nut  commenced  at  the  date  of  the  execu- 
tion of  the  mortgage  to  the  Kansas  Mort- 
gage Company,  nor  at  the  date  of  filing 
the  same  for  record,  and  at  said  dates, 
and  at  each  of  them,  no  worlc  or  labor 
had  been  done  on  said  lots  towards  the 
construction  of  said  building,  except  that 
material  for  the  same  had  been  delivered 
upon  the  ground,  which  material  was 
afterwards  used  in  the  couHtruction  of 
said  building."  What  the  character  or 
extent  of  the  material  delivered  was  we 
are  not  informed.  It  was  held  by  this 
court  in  the  case  of  Thomas  v.  Mowers, 
supra,  that  the  work  of  digging  the  cellar 
was  the  comracncement  of  the  building. 
This  case  cites  Pennoclc  v.  Hoover,  5 
Bawie,  291,  wherein  it  is  stated:  "The 
commencement  of  the  building  Ih  the  first 
labor  done  on  the  ground  which  is  made 
the  foundation  of  the  building,  and  to 
form  part  of  the  work  suitable  and  neces- 
sary for  its  couHtruction.  The  commence- 
ment of  a  building,  in  law,  taken  place 
with  the  digging  and  walling  of  the  cel- 
lar. "  The  case  of  Brooks  v.  Lester,  36  Md. 
65,  is  also  cited,  and  the  cane  holds:  "It 
is  soms  work  or  labor  on  the  ground, 
such  as  beginning  to  dig  the  foundation, 
which  every  one  can  readily  see  and  rt-c- 
ognize  as  the  commencement  of  a  build- 
ing. "  In  the  cases  of  Kelly  v.  Bosenstock, 
and  Kugler  v.  Same,  45  Md.  389,  It  was 
held  that  a  lessee,  before  he  had  acquired 
an  in  terest  in  t  be  property ,  an  d  before  a  s  ar- 
vey  had  been  marie,  went,  with  his  foreman 
and  a  laborer,  and  drove  stakes  to  indi- 
cate the  line  of  the  fonndations,  and  at 
one  corner  dug  or  ficraped  away  the  dirt 
down  to  a  level,  the  whole  work  occupy- 
ing but  a  part  of  a  day,  that  this  could 
not  be  considered  as  the  commencement 
of  the  building.  In  the  case  of  Sav- 
ings Bank  v.  Fellowes,  42  Conn.  36,  it  is 
held  that  bringing  a  considerable  amount 
of  lumber  upon  the  premises,  and  begin- 
ning to  build  a  fence  aronnd  the  lot,  does 
not  create  a  lien  prior  to  ii  mortgage  ex- 
ecuted after  the  delivery  of  the  lumber,  or 
the  commencement  of  the  fence,  the  work 
on  the  house  not  commencing  until  after 
the  execution  oi  the  mortgage.  In  the 
case  of  Insurance  Co.  v.  Rowand,  26  N.  J. 
Kq.  3S9,  it  Is  said:  "The  legislature  intend- 
ed to  make  the  actual  and  visible  com- 
mencement of  the  building  notice  to  all 
who  might  propose  either  to  purchase  or 
acquire  liens  on  the  property.  The  com- 
mencement  of  actual  operations  on  the 
ground  for  the  erection  of  the  building  is 
constructive  notice  to  all  such  persons  of 
the  claims  which  those  who  may  contrib- 
ute work  or  material  for  the  building  may 
thereafter  make  against  the  property  by 
virtue  of  the  mechanic's  lien  law.  The 
excavation  tor  the  foundation  is  such  no- 
tice."  Conrad  v.  Starr,  50  Iowa,  470.  a 
mortgage  was  recorded  on  thel2th  ot  April. 


Between  the  Ist  and  lOtb  of  April  the- 
foundation  of  a  block  was  staked  oat, 
and  some  rubbish  removed  from  the  lot. 
The  Hen  of  the  mortgage  was  held  to  be 
first  and  superior  to  mechanics'  liens. 
These  citations  are  enough  to  show  the 
drift  of  judicial  opinion  upon  this  ques- 
tion. We  venture  to  say  that,  as  the 
avowed  object  and  main  purpose  is  to 
create  an  impression  on  the  mind  of  any 
person  who  seeks  to  purchase  or  acquire 
an  interest  or  lien  In  the  land,  the  acts 
indicating  that  a  bailding  thereon  is  be- 
ing commenced  ought  to  consist  of  work 
of  such  character  that  a  person  of  ordi- 
nary observation  could  determine  that  h 
building  was  in  process  ot  construction. 
Does  the  deposit  ot  some  material  on  a 
vacant  lot  create  such  an  impression  as 
amounts  to  notice?  While  it  might,  how 
much  stronger  does  the  excavation  for  the 
foundation  walls  or  for  the  cellar  convey 
the  necessary  notice.  The  material  may 
turn  out  to  be  a  temporary  deposit,  but 
the  excavation  is  an  unmistakable  index 
to  the  intention  ot  the  owner  to  build. 
The  trial  court  went  upon  thetheory  that 
the  lien  dated  from  the  time  the  first  item 
in  the  statement  was  furnished,  and  this 
is  a  mistake;  and  without  we  can  say 
that  the  fact  found  in  the  sixth  special 
finding,  that  the  act  of  delivering  material 
that  was  subsetjuentl.y  used  in  the  con> 
Btructlon  of  the  building  was  the  com- 
mencement ot  the  building,  the  judgment 
m'lst  be  reversed. 

We  think  it  better  for  all  concerned  that 
we  adhere  to  the  beaten  path  followed  by 
other  courts,  and  hold  that  the  mere  plac- 
ing of  some  material  on  lots  Is  not  the 
commencement  of  the  building,  as  Intend- 
ed by  theleglslature.  It  is  not  certain,  defi- 
nite, or  fixed.  Questions  may  arii^e  ao 
to  the  amount,  character,  or  nature  ot 
the  material,  and,  after  all,  the  material 
may  not  be  used,  or,  if  used,  only  after  a 
long  time.  The  digging  of  the  cellar,  the 
excavation  for  the  foundation  walls,  is  a 
definite  thing,  open  to  the  observation  ot 
all  passers-by,  very  suggestive  of  Its  pur- 
poses, and  is  a  better  starting  point  from 
whicli  to  date  a  lien,  because  it  Is  unmis- 
takably the  commencement  of  a  building. 
And  there  is  another  very  good  reason 
to  sustain  this  construction.  A  lien  for 
fixtures  or  machinery  dates  from  the  time 
they  are  f  uruiHhed  or  put  up,  by  the  express 
words  of  the  section ;  and,  the  legislature 
having  provided  that  one  class  tf  liens 
may  date  from  the  time  the  fixtures  or 
machinery  is  furnished,  and  having  pro- 
vided thot  another  class  shall  date  from 
the  commencement  of  tlie  building,  it 
would  not  be  a  sound  construction  to 
bold  that  both  could  date  either  from  the 
commencement  of  the  building,  or  from 
the  time  material  was  furnished.  In  this 
view,  the  other  questions  become  Imma- 
terial. We  recommend  that  the  cause  be 
remanded  to  the  district  court,  with  in- 
structions to  so  modify  its  judgment  as 
to  give  the  mortgage  the  prior  lien. 

Per  Curiam.  It  in  so  ordered ;  all  the 
justices  concurring. 
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Beddkn  v.  Tbfft  et  «/. 
(Supreme  Court  of  Kansas.     Ifarch  5, 1893.) 

BiBCTMZNT  —  FOBOBD    DEED  —  VOID    TaZ-DeBO  — 

RiOBTS  OP   Orantbbs — Fbrma^xent  Improyb- 
msTS  — Rb8    Jcdioata — Etidencb — Ijjstbco- 

TION8. 

1.  A  fabricated  or  forged  deed  confers  no 
title  or  equities  whatever  upon  the  alleged  gran- 
tee. 

2.  A  tax-deed,  void  upon  its  face,  gives,  un- 
der the  statutes  of  this  state,  to  a  person  in  the 
possession  of  real  estate  thereunder,  but  irho  has 
made  lasting  and  valuable  improvements  and 
paid  taxes  thereon,  rights  and  equities  Smith 
T.  Smith,  15  Kan.  291. 

3.  Actual  possession  taken  by  a  person  of 
160  acres  of  land  under  an  invalid  tax-deed,  fol- 
lowed by  the  making  of  lasting  and  valuable  im- 
provements thereon  and  the  payment  of  taxes 
for  many  years,  gives  such  possessor  a  better 
title  and  right  to  the  land  in  an  action  in  the 
nature  of  ejectment  than  the  temporary  prior 
possession  claimed  by  one,  under  a  fabricated  and 
forged  deed,  who  went  upon  the  land,  and,  after 
plowing  five  or  six  furrows  around  a  few  rods, 
then  inclosed  the  same  with  six  or  eight  posts, 
and  set  out  a  few  shrubs  and  trees.  DufTev  v. 
Raffer^.  15  Ean.  1 ;  Howell  v.  McCrie,  36  Kan. 
636,  14  Fac.  Rep.  257. 

4.  Prior  possession,  even  in  an  action  in  the 
natnre  of  ejectment,  will  prevail  over  a  subse- 
quent possession  acquired  by  enU;y  without  law- 
ful right.    Mooney  v.  Oisen,  21  Kan.  691. 

6.  A  Judgment  of  restitution  obtained  against 
a  t«nuDt  in  an  action  for  forcible  entry  and  de- 
tainer, withont  notice  to  the  landlord,  is  not  a 
bar  to  a  subsequent  action  brought  by  the 
landlord  against  the  party  obtaining  such  resti- 
tution. 

6.  Judgments,  either  before  a  justice  of  the 
peace  or  in  the  district  court,  in  actions  relating 
to  forcible  entry  and  detainer,  are  not  a  bar  to 
any  after-action  brought  by  either  party.  Tne 
doctrine  of  estoppel  by  a  verdict  in  such  a  case 
will  not  apply. 

7.  Where  one  claims  title  to  land  on  ac- 
count of  the  prior  possession  of  his  grantor, 
and  sucb  prior  possession  is  founded  upon  a 
fabricated  and  forged  deed,  such  possession  will 
not  avail  against  a  party  who  has  taken  actual 
possession  of  the  land  at  about  the  same  time  un- 
der an  invalid  tux-deed,  made  lasting  and  val- 
uable improvements  thereon,  and  also  paid  taxes 
on  the  land  for  many  years. 

8.  Where  a  party  claims  possession  of  land  un- 
der a  fabricated  and  false  deed,  and  one  of  the 
questions  at  issue  is  whether  such  deed  is  fab- 
ricated and  forged,  it  is  competent  upon  the  trial 
to  show  what  steps  were  taken  by  the  party 
claiming  under  such  deed  to  obtain  title  and 
possession,  and  therefore  it  Is  proper  to  show 
that,  just  prior  to  the  execution  of  the  fabricated 
and  forged  deed,  he  attempted  to  get  another  per- 
son to  execute  to  him  a  false  deed  to  the  same 
land. 

9.  In  civil  cases  the  preponderance  of  the 
evidence  controls,  and  this  is  so  although  the 
verdict  reflects  on  the  witnesses  of  the  losing 
side. 

10.  An  instruction  which  is  not  absolutely 
correct  in  form  will  not  necessitate  a  reversal  of 
the  judgment  if  it  is  apparent  that  it  was  not 
prejudicial  to  the  interest  of  the  losing  party. 

{Syllabtu  by  the  Court.) 

Error  from  diRtrict  court,  Shawnee 
county ;  John  Guthrib,  Judge. 

Action  by  EH  A.  Tetft  against  J.  W.Red- 
den  to  recover  land.  Verdict  and  ]udK- 
nient  for  plaintiff.  The  plaintiff  having 
died,  Tamar  E.  Tefft  and  Arthur  1.  Tefft 
were  Huhstituted  as  plaintiffs  subsequent 
to  entry  of  JndKment.  Defendant  brings 
error.    Affirmed. 


A.  L.  Redden  and  B.  H.  Barrb,  tor 
plaintiff  in  error.  W.  P.  Doutbttt  and  fl. 
C.  Hoot,  for  defendants  In  error. 

HoRTON,  C.  J.  Thla  was  an  action  in 
the  nature  of  ejectment  brought  by  Ell  A 
ToHt  against  J.  W.  Redden  to  recover  a 
quarter  section  of  land,  being  the  N.  W.  J^ 
of  section  23,  township  13,  range  13  east, 
in  Shawnee  county.  Redden  Oled  an  an- 
swer, admitting  posseasion  of  the  land, 
and  alleging  ownership  thereof.  He  fur- 
ther set  up  the  two  and  five  yearn  stat- 
utes of  limitations  against  any  claim  of 
title  by  Tefft  under  any  tax-deed.  Trial 
before  the  court  v^lth  a  jury.  The  jury  re- 
turned a  verdict  for  Tefft.  Judgment  was 
entered  accordingly.  It  having  been  sug- 
gested subsequently  to  tlie  court  below 
that  Ell  A.  Tefft  had  died  Intestate,  leav. 
Ing  Tamar  Ellia  Tefft  and  Arthur  I.  Tefft 
his  sole  survlvlog  heirs,  upon  proper  ap- 
plication, and  with  the  consent  of  the  de- 
fendant, they  were  substituted  as  plain- 
tiffs In  the  action.  Redden  excepted,  and 
brings  the  case  here. 

The  facts  In  the  case,  as  disclosed  upon 
the  trial,  arc  as  follows.  On  the  15th  day 
of  June,  1860,  the  land  was  patented  by 
the  United  States  to  John  Thayer.  It 
does  not  appear  that  he  ever  took  actual 
poasewslou  of  the  land,  or  paid  any  taxes 
after  1865.  The  taxes  upon  the  land  for 
1866  not  having  been  paid,  the  treasurer 
of  Shawnee  county  sold  the  same  on  the 
lOth  day  of  May,  1S67,  to  Erastus  Tefft. 
On  the  17th  day  of  May,  1870,  a  tax-deed 
■was  Issued  to  Erastus  Tefft,  including  this 
and  several  other  tracts  of  land,  sold  at 
the  same  tax-sale  for  the  gross  sum  of 
fl]8.46.  This  tax-deed  was  filed  for  record 
on  the  29th  day  of  May,  187(1.  On  the  28th 
day  of  December,  18711,  Erastua  Tefft  and 
wife  conveyed  tl«e  land  to  Ell  A.  Tefft,  On 
the  2l8t  day  of  September,  1873,  EH  A. 
Tefft  and  wife  conveyed  the  land  to  John 
Anderson.  On  the  26th  day  of  September, 
1878,  John  Anderson  and  wife  reconveved 
the  land  to  Ell  (Ellaa)  A.  Tefft.  This 
was  filed  for  record  on  December  16,  1882. 
Erastus  Tefft  paid  the  taxes  on  the  land 
for  1867. 1868,  and  1869.  Thereafter  Ell  A. 
Tefft,  while  In  possession  of  the  land,  paid 
taxes  thereon  from  year  to  year.  On  the 
16th  day  of  June,  ls84,  H.  C.  Root,  as  the 
agent  for  Ell  A.  Tefft,  took  actual  possew- 
slon  of  the  land,  and  employed  a  man  liv- 
ing near  by  to  break  twoa^res  on  theeast 
side  thereof  The  breaking  was  done  an 
requested,  and  Ell  A.  Tefft  paid  for  the 
same.  Soon  after  this,  J.  T.  Davis,  who 
also  lived  near  the  land,  was  emi)loyed  by 
Root  for  Tefft  to  Inclotie  the  land  with  a 
fence.  Davis  Inclosed  the  land  with 
barbed -wire  fence  the  last  of  June  or  the 
first  of  July,  1884.  at  the  cost  td  f  150  to 
$200;  the  posts  being  one  or  two  roda 
apart,  and  the  fence  having  three  wires. 
In  December  1884,  Ell  A.  Tefft  and  his  son 
built  a  house  upon  the  land,  having  four 
rooms,  and  also  constructed  a  cheap 
stable.  The  next  spring  they  broke  other 
portions  of  the  land,  set  out  shrubbery 
and  trees,  and  also  improved  the  land  In 
•ther  ways.  On  the  3d  day  of  May,  1883, 
there  was  filed  for  record  In  the  office  of 
the  register  of  deeds  ol  Shawnee  county 
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what  purported  to  be  a  written  convey- 
ance or  deed  from  John  Thayer  to  William 
H.  McClure.  H.  H.  Harris,  claiming  to  be 
one  of  tne  owners  of  the  land  witli  W.  H. 
McClure  under  the  deed  from  John  Thayer, 
went  upon  the  land  on  April  29, 18K3,  and 
had  5}i  furrowR  plowed  around  a  piece  4x6 
rods  square;  then  Included  this  by  six  or 
eight  posts,  with  two  barbed  wires;  also 
set  out  six  or  seven  wild  gooseberry 
bushes,  three  cotton-woods,  and  two  box- 
elders.  This  was  done  by  him  for  the  pur- 
pose ol  taking  possession  of  the  land  un- 
derthe  olleKed  Thayer  deed.  John  Thayer, 
the  original  patentee  of  the  land,  never 
signed  or  executed  any  deed  to  W.  H.  Mc- 
Clure. The  deed  was  fabricated  and 
forged  by  some  one.  On  the  23d  day  of 
July,  1883,  W  H.  McClure  and  wife,  by  their 
attorney  In  fact,  James  W.  McClure,  con- 
veyed the  land  to  J.  vv.  Redden,  the  de- 
fendant below.  At  the  time  Redden  pur- 
chased, most  of  the  Improvements  made 
by  Harris  were  upon  the  land.  In  the 
winter  of  1SH3  and  the  spring  of  1884,  J. 
W  Redden  contracted  for  some  breaking 
on  the  land,  and  also  for  fencing  It.  On 
the  2d  day  ol  June,  18S5,  Redden  com- 
menced an  action  of  forcible  entry  and  de- 
tainer against  Arthur  I.  Tefft,  the  son  of 
EH  A.  Tefft,  for  the  land.  Judgment  was 
rendered  in  that  case  in  (avor  of  Redden 
against  Arthur  I.  Tefft  tor  restitution, 
and  also  for  his  costs,  taxed  at  $2.5.  As 
the  tax-deed  of  the  17tb  of  May,  1870,  exe- 
cuted to  Erastus  Tefft,  shows  several 
tracts  of  land  sold  together  at  the  tax- 
sale  for  a  gross  sum,  it  cannot  be  legally 
claimed  that  plaintiff  below  acquired  a 
good  title  thereby,  and  as  John  Thayer, 
the  original  patentee  of  the  land,  never 
signed  or  executed  the  deed  to  W.  H.  Mc- 
Clure of  the  3d  of  April,  1883,  that  deed, 
having  been  fabricated  and  forged,  con- 
veyed no  title  to  W.  H.  McClure,  H.  H. 
Harris,  or  J.  W.  Redden. 

It  was  decided  In  Uuffey  v.  Rafferty,  15 
Kan.  1,  that,  "in  an  action  in  the  nature 
of  ejectment,  the  plaintiff  may  recover  if 
he  has  any  right  to  the  property,  and  if 
that  right  is  paramount  to  any  rigbt  to 
the  same  possessed  by  the  defendant,  al- 
though the  legal  title  to  the  property  may 
be  outstanding  in  some  third  person,  and 
although  some  third  person  may  have  a 
better  right  to  tlieproperty  than  the  plain- 
tiff." Therefore  the  pivotal  question  In 
this  case  Is  whether,  at  the  commencement 
of  the  action  in  the  court  below,  the  pos- 
sesHlon  of  the  land  by  Eli  A.  Tefft  under 
the  void  tax-deed  of  April  3,  1883,  bis  sub- 
sequent payment  of  taxes.  Improvements, 
etc., conferred  a  better  riglirand  title  than 
the  possosHion  of  J.  W.  Redden,  who  ac- 
quired tlie  rights,  if  they  had  any,  of  Har- 
ris and  McClure.  "Priority  of  posseKsion 
gives  precedence,  where  no  better  title 
can  be  shown  as  belonging  to  either." 
Duffey  V.  Rafferty,  supra.  Counsel  for 
Redden  contend  that  the  judgment  In  the 
action  of  forcible  entry  and  detainer 
brought  ag!i Inst  Arthur  I.  Tefft  In  June, 
1SS5,  determined  the  prior  and  lawful 
possession  of  the  land,  and  is  therefore  a 
bar  to  this  action;  that  Eli  A.  Tefft  was 
estopped,  if  not  by  the  judgment,  at  least 
by  the  verdict.    Two  sufficient  answers 


dispose  of  this  contention:  First.  Article 
13  of  procedure  before  Justices,  relating  to 
forcible  entry  and  detainer,  provides  that 
"judgments,  either  before  a  justice  or  in 
the  district  court,  in  action  brought  under 
this  article,  shall  not  be  a  bar  to  any  aft- 
er-action brought  by  either  party."  Buet- 
tinger  v.  Hurley,  34  Kan.  585,  9  Pac.  Rep. 
197;  Waite  v.  Teeters,  36  Kan.  604, 14  Pac. 
Rep.  14(3.  If  the  ju<lgment  renderea  is  no 
bar,  the  doctrine  of  estoppel  by  a  verdict 
will  not  apply  In  this  case.  Second.  Ar- 
thur I.  Tefft,  the  sou  of  Ell  A.  Tefft.  was 
only  holding  the  land  at  the  commence- 
ment of  the  action  of  J  une  2,  1885,  under 
his  father,  as  a  tenant.  It  does  not  ap- 
pear that  Ell  A.  Tefft  was  notilied  of  the 
pendency  of  that  action  or  defended  It. 
Not  being  a  party  thereto,  he  cauuot  be 
bound  bj'  the  Judgment,  or  any  proceed- 
ings therein.  A  landlord,  without  notice 
or  knowledge,  cannot  be  prejudiced  in 
his  title  by  his  tenant's  acts  or  defaults. 
With  the  proceedings  of  Redden  against 
Arthur  I.  Tefft  before  the  justice  eliminat- 
ed, the  inquiry  occurs  as  to  the  rights  and 
equities  of  the  parties  under  the  verdict 
and  findings  of  the  jury.  The  payment  of 
taxes  Is  always  very  strong  evidence, 
prima  facie,  of  ownership.  Such  evidence 
is  deemed  sufficient  evidence  of  title  as 
against  the  mere  wrong-doer.  Gllmore 
V.  Norton,  10  Kan.  491.  "Possession  with 
a  claim  of  ownership  is  not  only  evidence 
of  title,  but  it  is  title  itself  In  a  low  de- 
gree,"  (2  Bl.  Comm.  195;)  and  it  Is  such  a 
title  as  will  descend  to  heirs,  (Id.  196; 
Ludlow  T.  McBrlde,  3  Ohio,  241 ;  Pbelan  v. 
Kelley.  25  Wend.  389.1  With  reference  to 
what  Interest  in  land  will  enable  a  plain- 
tiff to  recover  in  ejectment  in  this  state, 
see  Duffey  V.  Rafferty,  supra;  O'Brien  v. 
Wethereli,  14  Kan.  622;  Simpson  v.  Bor- 
ing, 16  Kan.  248.  Upon  the  foregoing  au- 
thorities there  is  sufficient  evidence  in  the 
record,  notwithstanding  the  invalidity  of 
the  tax-deed,  to  justify  a  recovery  by  the 
plaintiff  below,  if  Redden,  through  bis 
grantors,  has  no  better  title  or  possession. 
The  prior  possession  claimed  by  Redden 
is  based  upon  the  acts  of  Harris  and  Mc- 
Clure in  April  or  May,  1883.  Their  posses- 
sion was  taken  under  the  fabricated  and 
forged  deed  of  April  3,  1883.  The  evidence 
clearly  supports  the  forgery  of  that  deed. 
The  findings  of  the  jury  bring  the  knowl- 
edge of  this  lorgery  very  near  to  H.  H 
Harris  and  James  VV.  McClure,  the  attor- 
ney In  fact  of  W.  H.  McClure.  W.  H.  Mc- 
Clure seems  to  have  been  a  mere  "figure- 
head" or  "dummy  "  He  lived  in  Iowa; 
did  not  know  anything  about  the  pur- 
chase of  this  land,  but  had  given  J.  W. 
McClure  power  .  >f  attorney  to  buy  and  sell 
lands  in  Kansas.  Harris  and  James  W. 
McClure  were  the  active  partlcipantaw 
The  trail  of  the  serpent  is  so  close  to  their 
path  In  the  acquisition  of  the  false  title 
and  the  possession  thereunder  that  it  is 
evident,  if  they  had  acted  prudently,  they 
ought  to  have  discovered  marks  of  the 
crime  before  selling  or  attempting  to  sell. 
The  suspicion  that  they  had  full  knowl- 
edge of  the  crime  at  its  inception  ripens  al- 
most Into  cim  victiun.  If  Harris  or  either 
of  the  McClures  had  been  contending  in 
the  court  below  with  Eli  A.  Tefft,  their  al- 
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let^  poBsesston  of  tbe  land  in  tbe  spring 
of  1S83  would  count  for  nothing.  Tbe 
conrts  will  not  tolerate  a  criminal  act  to 
be  the  basie  of  title  or  poasesslon,  as 
a^ainnt  another  having  the  claim  and 
possvfision  which  Eli  A.  Tefft  held  at  the 
commeucement  ol  liisaction.  As  wassaid 
in  Howell  v.  McCrie,  36  Kan.  636,  14  Pac. 
Rep.  257,  "  we  will  not  temporize  or  refine 
with  this  question."  Fraud  and  crime 
have  no  standing  in  tbe  courts  upon  which 
to  build  rights  or  equities.  "Whatever 
frand  creates, justice  will  destroy."  J.  W 
Itcdden  seems  in  this  case  to  be  tbe  victim. 
He  paid  ^miy  for  tbe  land,  and  we  assume 
be  was  deceived,  and  acted  in  good  faith 
in  making  his  purchase;  but  he  stands  in 
tlie  shoes  of  his  grantors,  Harris  and  Mc- 
(lure.  Id  asserting  a  prior  pousesaion 
tbroogli  them.  His  possession,  thus 
claimed,  is  no  better  than  it  asserted  by 
them.  The  fountain  of  possesMion,  being 
pollatpd  with  crime,  confers  on  him  no  ti- 
tle or  rights  whatever.  "It  is  always  the 
case  that  some  innocent  person  suffers  bj' 
reason  of  tbe  cummiasion  of  a  criminal 
act.  for  no  good  results  can  flow  from  it, 
nor  any  rights  be  acquired  by  it  or  In  con- 
Bequence of  it.  We  cannot  conceive  of  any 
Ktate  of  facts  or  any  chain  of  circumstan- 
ces, except  it  possibly  be  by  estoppel, 
whereby  any  person  can  acquire  any  inter- 
est, estate,  or  lien  upon  renl  estate  by  an 
instrument  to  wliicb  signatures  areforged, 
and  a  false  certificate  of  aclcnowledgment 
iH  attached."  Howell  v.  McCrie,  supra. 
Therefore  we  conclude  that  the  equities  of 
tbe  case,  and  also  possession,  with  the 
claim  of  ownership,  were  in  Eli  A.  Tefft 
prior  to  that  of  any  buna  Sde  or  valid 
possession  by  Redden. 

It  is  further  contended  by  counsel  for 
Kedden,  bowever,  that  the  verdict  and 
8|)ecial  findings  of  the  jury  were  the  result 
of  Incompetent  evidence  and  erroneous 
instructions.  We  must  therefore  examine 
the  principal  complaints  in  these  matters. 
Upon  tlie  trial,  two  witnesses,  Johnson 
and  Garrett,  were  permitted  to  testify 
about  a  deed  to  tbe  land  which  Johnson 
testified  Harris  and  McClure  gave  him  in 
1SX2,  and  requested  him  to  go  out  of 
Shawnee  county  and  execute.  And  in  the 
same  connection  there  was  offered  in  evi- 
dence the  petition  and  other  papers  in  the 
case  of  W.  H.  McClnre  vs.  Johu  Thayer  et 
ul.,  filed  In  tbe  distrif  t  court  of  Shawnee 
county  on  January  3,188:i.  to  quiet  the  title 
totbislandin  W.H. McClure.  Thatacti  <n 
seems  to  have  been  dismissed  without 
trial.  If  Kedden  bad  not  claimed  prior 
possession  through  Harris  and  McClnre, 
who  held  under  tbe  forged  deed,  all  of  this 
evidence  would  have  been  improper;  bnt 
for  the  purpose  of  showing  what  steps 
were  talten  by  Harris  and  McClure  to  ob- 
tain titlu  and  possession,  and  also  as  to 
their  transactions  concerning  this  land, 
this  evidence  was  properly  received.  Tiie 
deed  produced  by  Johnson  and  Garrett  in 
describing  this  land  was  in  Harris'  own 
handwriting;  was  dated  at  the  time  tiiey 
were  trying  to  get  title.  December  11, 18«2, 
nnd  the  name  "John  Thayer,"  written  on 
tbe  bacic  of  this  deed,  was  in  Harris'  writ- 
ing. Tbe  action  of  McClure  v.  Thayer, 
which  was  commenced,  but  not  carried 


on  to  trial,  seems  to  bare  been  brought 
soon  after  the  failure  to  induce  Johnson 
to  fabricate  or  forge  a  deed  to  the  land  in 
tbe  name  of  John  Thayer.  The  refusal  of 
tbe  court  to  allow  S.  T.  Griffln  to  testify 
aa  to  the  general  reputation  of  Johnson 
for  trnthfulnesa  and  veracity  was  not  er- 
roneous. GriSin  bad  not  shown  himself  a 
competent  witness.  He  testified,  among 
other  things,  **  that  be  was  not  much  ac- 
quainted with  the  general  reputation  of 
Johnson  in  the  community  where  he 
lived. "  He  further  testified  "  that  he  could 
not  say  exactly  what  bis  reputation  was." 

Counsel  also  contend  that  the  aileged 
deed  from  John  Thayer  to  W.  H.  McClure 
cannot  be  set  aside  by  n  preponderance  r 
the  evidence,  and  therefore  that  tbe  h> 
strnction  upon  this  point  was  not  sulfi- 
cient.  Tbe  plaintiff  below  was  entitled  to 
recover  if  be  had  the  weight  or  preponder- 
ance of  evidence  in  his  favor.  And  this  is 
so  although  the  verdict  might  have  re- 
flected on  the  witnesses  of  the  losing  side. 
In  civil  cases  the  preponderance  of  evi- 
dence controls,  but  of  course,  where  a 
deed  is  signed  and  duly  acknowledged,  a 
jury  will  not  find  the  deed  to  be  a  forgery, 
and  a  court  will  not  afBnii  such  a  finding, 
unless  the  evidence  is  suflicient  in  its  pre- 
ponderance to  establish  the  wrong  or 
crime.  Tiie  certificate  of  acknowledg- 
ment to  a  deed  is  only  prima  facie  proof, 
and  may  be  overcome  by  a  preponderance 
of  evidence.  It  may  be  said,  to  set  aside 
a  deed,  that  tbe  evidence  should  be  clear 
and  satisfactory,  but,  although  some  In- 
structions were  refused  which  might  have 
been  given,  the  instructions  were  suHi- 
ciently  full,  in  view  of  nil  the  evidence. 
The  notary  public  who  took  the  acknowl- 
edgment to  the  forged  deed  testified  that 
be  did  not  and  does  not  know  the  person 
who  signed  the  same  as  John  Thayer.  It 
is  also  contended  that  the  court  erred  In 
its  instruction  to  the  jury  that  the  deed 
from  Johu  Anderson  and  wife  of  the  26th 
day  of  September,  1878,  was  to  Eli  A. 
Tefft,  and  thereby  conveyed  to  him  the 
rights  of  Erastns  Tefft,  acquired  by  bim 
under  the  tax-deed.  In  the  record  it  ap- 
pears that  the  deed  is  to  Eliza  A.  Teffu. 
not  to  Eli  A.  Tefft.  One  of  the  counsel, 
arguing  this  case,  said  tha t  the  record  is 
at  fault;  that  the  deed  introduced  was  in 
fact  to  Eli  A.,  and  not  to  Eliza  A.  But  we 
are  bound  by  the  record  brought  here,  and 
therefore  must  treat  the  deed  as  it  readK. 
But,  even  If  written  Eliza  A.,  it  was  in- 
tended for  Eli  A.  Tefft,  and  therefore  Eli 
A.  acquired  in  equity  all  the  rights  and 
interest  of  .Anderson  and  wife  to  the  land, 
and,  as  a  consequence,  the  rights  of  their 
grantor,  Erastus  Tefft;  so  the  instruction 
was  not  prejudicial. 

Finally,  it  is  contended  that  the  trial 
court  committed  error  in  calling  the  at- 
tention of  tjie  jury  to  the  evidence  of  Red- 
den concerning  the  failure  to  produce  the 
forged  deed.  Kedden  was  introduced  as  a 
witness  by  plaintiff  below,  and  testified 
that  at  one  time  he  bad  possession  of  the 
deed,  but  had  lost  it,  and  therefore  was 
unable  to  produce  it.  "The  party  calling 
a  witness  is  not  precluded  from  proving 
the  truth  of  any  particular  fact  by  any 
other  competent  testimony,  In  con  tradic- 
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Hon  to  what  the  witness  may  have  testi- 
fied." IGreenl.  Ev.  (14th  E(l.)§443.  Allthe 
tacts  and  clrcuniHtanr.es  testified  to  were 
before  the  jury  for  their  consideration, 
and,  alter  carefully  reading  all  of  the  In- 
structions, we  cannot  say,  upon  the  whole 
record,  that  there  was  any  error  affect- 
ing the  rights  of  the  defendant  below. 
The  iudgmeut  of  the  district  court  will 
therefore  be  affirmed.  All  the  justices  con- 
curring. 

COXSOLIDATED  BaRB-WiRE  Co.  V.  PUKCELI- 

et  nl. 
(Supreme  Court  of  Kansas.    March  5,  1893.) 

Attaohuent  —  PRioniTi  —  Chattel  Mohtoaob  — 
RioHTs  OF  Loan  Agent. 
An  agent  who  loans  the  money  of  others, 
taking  promissory  notes,  with  porsonal  security, 
and  guaranties  tbe  payment  ol  the  notes,  can 
take  a  chattel  mortgage  in  his  own  name  to  se- 
cure the  payment  of  such  notes,  or  can  maintain 
an  action  in  bis  own  name  to  enforce  payment 
of  the  notes,  or  can  enforce  the  conditions  of  a 
chattel  mortgage  taken  in  his  own  name  to  se- 
cure the  payment  of  such  notes;  and  such  a  chat- 
tel mortgage,  on  record  before  the  levy  of  an  at- 
tachment on  the  mortgaged  property  of  thq  debt- 
or, is  a  prior  lien  to  the  attachment  levy. 

(Syllabus  by  Simpson,  C.) 

Cunimissioners'  decision.  Error  from 
district  court,  Chautauqua  county;  M.  O. 
Troop,  Judge. 

Action  by  the  Consolidated  Barb-Wire 
Company  against  A.  J.  McGuire  and  \V. 
E.  McGuire  on  a  certain  check.  Attacli- 
meut  was  issued.  C.  C.  Purceli  Interplead- 
ed, claiming  an  Interest  In  the  property- 
attached.  Verdict  and  judgment  for  Fur- 
cell.     Plaintiff  brings  error.     Affirmed. 

John  IV.  Sbartei,  for  plaintiff  in  error. 
J,  V.  McBriaa,  for  defendant  iu  error. 

Simpson,  C.  On  the  10th  day  of  Janu- 
ary, 18S9,  the  Consolifiated  Barl>-vVlre 
Company  commenced  an  action  In  the  dis- 
trict court  of  Chautauqua  county  against 
A.  J.  and  W.  E.  McGuire  on  a  protested 
check  drawn  by  tlie  McGuire  Bros,  on  the 
Commercial  Bank  of  Independence,  Kan., 
In  favor  of  the  barb-wire  company,  for 
9'i93.40,  protest  fees.  Interest,  and  coHta. 
An  attachment  was  caused  to  be  issued 
and  levied  on  horses,  cows,  a  two-horse 
buggy,  a  stack  of  hay,  and  other  property 
of  the  McGuire  Bros.  This  levy  was  made 
on  the  10th  day  of  January,  the  same  day 
that  the  suit  was  commenced  and  the  pro- 
cess iRsued.  In  due  time,  upon  proper  ap- 
plication, this  property  was  sold  by  the 
sheriff  on  tbe  13th  day  of  February,  I8S9, 
tor  the  sum  of  $257.15,  and  the  money  re- 
turned Into  court.  Un  the  26th  day  of 
March,  I8.S9.  the  defendant  In  error,  0.  C. 
Purceil,  filed  an  amended  Interpiea,  by 
leave  of  the  court,  In  which  It  Is  alleged 
that  at  the  time  of  the  commencement  of 
this  action  he  had,  and  still  lias,  a  spe- 
cial ownership  in  the  property  taken  l)y 
the  sheriff  under  the  attachment  issued  in 
this  case;  that  his  special  ownership  is 
described  in  an  instrument  iu  writing  filed 
In  the  office  of  the  register  of  deeds  in  said 
county,  for  record,  on  the  17th  day  f  De- 
cember, ISSS.  a  copy  of  which  is  attached 
to  the  inter])Iea;  that  at  the  time  of  the 
commencemeut  of  said  action  he  was,  and 


still  Is,  entitled  to  the  Immediate  possee- 
Bion  of  said  property.  The  facts  coDHtl- 
tuting  his  special  ownership  he  states  as 
follows:  On  the  15th  day  of  December, 
1S88,  and  for  a  long  time  prior  thereto, 
this  Interpleader  had  in  his  possession  and 
under  his  control,  for  the  purpose  of  loan- 
ing and  collecting  the  same,  several  large 
sums  of  money  belonging  to  tiie  following 
named  persons:  John  Smith,  C.  M. 
Adams,  S.  W.  Elpis,  and  others.  Said  In- 
terpleader being  then  engaged  in  business 
as  loan  and  real-estate  agent,  it  was  un- 
derstood and  agreed  liy  and  between  said 
parties  and  this  Interpleader  that  said 
sums  of  money  should  be  loaned  by  said 
Interpleader,  and  he  simuld  take  notes 
therefor,  the  payment  of  which  he  should 
guaranty,  and  be  liable  for  tbe  same,  and 
that,  when  said  notes  should  become  duf, 
he  should  collect  the  same,  and  retain  bis 
commission  thereon,  and  reloan  or  return 
the  same,  as  tbe  parties  might  desire. 
That  on  the  day  of  the  execution  of  said 
written  instrument,  to-wit,  on  the  15th 
day  of  December,  1888,  and  prior  thereto, 
said  interpleader  hfld  loaned  to  said  de- 
fendants, McGuire  Bros.,  out  of  said  mon- 
e.vs,  the  several  sums  of  money  stated  in 
the  notes  described  in  said  written  instru- 
ments, and  had  taken  and  still  has  said 
notes  in  his  possession,  and  was  tlien  and 
still  is  liable  to  the  said  payees  named  in 
said  notes  for  said  sums  of  money;  and 
that  on  the  said  15th  day  of  Decembfr  he 
demanded  and  received  from  said  defend- 
ants tile  said  written  instrument  to  secure 
the  payment  of  said  notes,  and  the  sever- 
al sums  of  money  so  loanca,  and  aiRO  the 
additional  sum  of  $200  loaned  by  said  in- 
terpleader to  said  defendants  on  the  15th 
day  of  December,  18H8,  said  last-named 
loau  being  a  part  of  tbe  consideration  for 
which  said  written  Instrument  was  exe- 
cuted. That  all  of  said  sums  of  money 
wore  actually  loaned  the  defendants,  and 
said  notes  and  security  taken,  in  good 
faith,  and  upon  good  consideration.  That 
at  the  time  of  making  the  last  loan  men- 
tioned said  property  was  lield  by  the  sher- 
iff of  said  county  under  an  Mttachraent  is- 
sued in  favor  of  the  Simmons  Hardware 
Company,  and  said  last  loan  was  so  made 
tn  enable  said  defendants  to  pay  the  claim 
of  said  hardwarecompan.v,and  said  claim 
was  so  paid ;  and  that  the  said  property 
was  then  turned  over  and  delivered  to  this 
Interpleader,  and  remained  In  his  posses- 
sion until  taken  by  the  sheriff  under  the 
order  of  attachment  issued  in  this  case. 
That  the  property  is  worth  J1,0I)0,  and 
has  been  sold  hy  the  sheriff,  and  the  pro- 
ceeds of  the  sale  are  now  held  by  the  sher- 
iff. The  interpleader  prayed  that  he  be 
declared  and  held  to  fie  the  owner  of  the 
property,  and  entitled  to  Its  posssesion  : 
that  he  recover  possession,  or,  in  lieu  there- 
of, the  value  of  $1,UU0  and  costs  of  suit. 
Exhibit  A  is  as  follows:  "Know  all  men 
by  tliese  presents,  that  we,  A.  J.  McGuire 
and  \Vm.  E.  McGuire,  doing  business  un- 
der the  Arm  name  of  McGuire  Bros.,  of 
Chautauqua,  Kansas,  for  and  in  consider- 
ation of  the  sum  of  one  thousand  eight 
and  lb-100  dollars,  to  us  in  hand  paid  by 
C.  C.  Purceli,  of  Chautauqua,  Kansas,  tlie 
receipt  whereof  Is  hereby  acknowledged. 
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bave  bargained,  Rold,  and  delivered,  and 
by  these  preaents  do  bargain,  eell,  and 
deliver,  unto  the  said  C.  C.  Purcell,  the 
follo-winf;  described  Kooda  and  cliattela, 
to-wlt:  One  wiiite  huTHe,  four  years  old, 
about  fourteen  liandshiKli,  bought  o(  J.R. 
Sliinner;  one  white  horse,  five  years  old, 
about  fourteen  hands  hiKh,  bought  of 
J.  R.  Skinner;  one  sorrel  mare,  seven  years 
old,  about  fifteen  huuda  hlKb,  bought  of 
John  Chittenden;  one  sorrel  mare,  seven 
years  old,  bought  of  Joseph  Revard.Jr. ; 
one  sorrel  mare,  nine  years  old,  bought  of 
.ToHppli  Revard.Jr.;  one  roan  mare,  five 
years  old,  bought  of  Franklin  Revard; 
one  roan  mare,  hve  years  old,  bought  of 
Will  Kodimel ;  one  Iron-gray  horse,  four 
years  old,  bought  of  Will  Bodliuel;  one 
iron-gray  horse,  five  years  old,  bought  of 
Will  Rodluiel;  one  yellow  horse,  five  years 
old,  bought  of  Hlppel  A  Persball ;  one  bay 
horse,  live  years  old,  John  Nlcbolls;  one 
roan  cow,  four  years  old,  bought  of  A. 
Higginbotham;  one  red  and  wbit»  cow, 
six  years  old,  bought  ol  A.  Higginbotham  ; 
one  spotted  cow,  six  years  old,  bought  of 
J.  K.  Crockett;  one  red  cow,  five  years 
old,  bought  of  Frank  Newell;  one  red 
cow.  four  years  old,  with  calf  by  her  side, 
bought  of  D.  W.  Dunn;  one  ronn  cow, 
four  years  old,  bought  of  Wibb  Fowler; 
one  two-horse  buggy,  bought  of  Geo.  In- 
ger  &  Co.,  K.  C,  Mo. :  one  two-horse  wag- 
on, size  2<^  in.,  bought  of  Joseph  Revard; 
one  set  buggy  harness,  bought  of  J.  N. 
Goff ;  one  crib  of  corn,  about  1,000  bn.  In 
crib,  on  lots  14  &  16,  in  block  9,  in  Chau- 
tanqua  Springs,  Kas., — to  have  and  to 
hold  unto  the  said  C.  C.  Purcell  forever: 
provided,  however,  If  the  said  MrGuire 
Bros,  does  pay,  or  causes  to  be  paid,  at 
maturity,  thirteen  certain  notes,  amount- 
ing to  one  thousand  and  eight  and  15-100 
dollars,  and  described  as  follows:  No. 
172,  amt.  f.59.00,  in  favor  of  John  Smith, 
signed  McGuire  Bros,  and  Frank  Tinker, 
payable  ninety  days  after  date;  No.  142, 
amount  f  31.00,  payable  in  ninety  days  aft- 
er date  to  G.  M.  Adams,  siened  McGulru 
Bros,  and  Joseph  Revard;  No.  189,  amount 
$149. 44,  payable  within  thirty  da.vs  after 
date  to  John  Smith,  signed  by  McGuire 
Bros.;  No.  256,  amount  f 74.00,  payable 
withtu  ninety  days  after  date  to  G.  M. 
Adams,  and  signed  b.v  McGuire  Bros,  and 
I.^'onard  Revard;  No.  118,  amount  913.00, 
payable  within  ninety  days  after  date  to 
John  Smith,  signed  McGuire  Bros,  and  G. 
E.  Tinker;  No.  88,  amount  965.00,  paya- 
ble within  sixty  days  after  date  to  G.  M. 
Adams,  dated  August  23. 1887,  signed  by 
McGuire  Bros,  and  Jacob  Kaufman;  No. 
;S3,   dated   Dec.  6th,  1S88,  amount  978.00, 

gayable  to  G.  M.  Adams,  signed  McGuire 
ros.;  No.  232,  dated  July  20th,  18.S8, 
amonnt  $28.00,  in  favor  otO.M.  Adams, 
signed  McGnire  Bros,  and  B.  S.  McGuire ; 
No.  405,  dated  Nov.  26.  1888,  amount 
$20.00.  in  favor  of  J.  W.  Elpis,  signed  by 
McGuire  Bros.;  No.  743,  dated  Dec.  15th, 
1S88,  amount  $335.00,  in  favor  of  George 
Adams,  signed  by  McGuire  Bros.;  No.  409, 
dated  December  4th,  1888,  amount  $85.75, 
in  favor  of  J.  W.  Elpis,  signed  by  MrGuire 
Bros,  and  William  Howard;  No.  745,  dat- 
ed Sept.  29,  1888,  amount  $.">0.00.  in  favor 
of  C  W.  Aldridge  or  order,  signed  W.  E. 
v.29P.no.4— 11 


McGuire  and  J.  D.  Day;  No.  408,  dated 
Dec.  3d,  1888,  amount  $34.50,  in  favor  of  J. 
W.  Elpis,  signed  by  McGuire  Bros.,— then 
this  sale  be  null  and  void:  otherwise,  to 
remain  in  full  force  and  effect.  In  testi- 
mony whereof  we  have  hereunto  set  our 
bands  this  the  15th  day  of  December,  1888. 
McGi'iKK  Bhos.  Signed  in  presence  of 
John  V.  Chittk.nden.  J.  B.Beaston.  "  In- 
dorsed on  bark:  "State  of  Kansas,  Chau. 
tauqua  county— ss. :  This  Instrument  was 
fl'ed  for  record  this  17th  day  of  Dee.,  1880, 
at  9  o'clock  A.  M,,  and  duly  recorded  in 

Book  C  of  Chattels  at  page .    C.  W. 

Di'BEXDOHFF,  Register  of  Deeds.  50  cts. " 
There  was  u  trial  at  the  June  term,  1889, 
of  The  issue  between  the  Interpleader  and 
the  plaintiff  in  error,  that  resulted  in  a 
judgment  for  the  interpleader,  and  a  de- 
cree giving  him  a  prior  right  to  the  plain- 
tiff in  error.  The  plaintiff  in  error  brings 
that  issue  here  for  reriew,  and  raises,  by  a 
demurrer  to  tiie  interplea,  and  objection 
t<i  testimony  offered  at  the  trial,  and  by 
a  demurrer  to  the  evidence  introduced  to 
support  It,  several  questions.  One  of  these 
is  that  Purcell  had  no  title  to  the  proper- 
ty described  in  the  mortgage,  or  other- 
wise stated  io  the  interplea,  and  hence 
could  not  maintain  his  suit,  or  the  instru- 
ment itself  discloses  that  he  is  a  naked 
trustee,  or  that  the  instrument  Is  void, 
being  In  violation  of  the  assignment  laws 
of  the  state.  Again,  it  is  insisted  that 
there  was  no  change  of  possession  under 
the  instrument.  Ail  these  objections  are 
not  tenable.  The  written  Instrument  ex- 
ecuted and  delivered  to  Pni-cell  on  Decem- 
ber 15,  1888,  and  filed  for  record  on  the 
17th  of  the  same  month.  Is  a  chattel  mort- 
gage. Purcell,  the  interpleader,  by  reason 
of  being  the  person  who  loaned  the  mon- 
ey, who  guarantied  the  payment  of  the 
notes,  bad  such  a  beneficial  interest  in  the 
notes,  and  was  so  personall.v  responsible 
for  them  that  he  could  take  the  mortgage 
In  his  own  name,  and  could  have  main- 
tained an  action  in  bis  own  name  against 
the  makers  of  the  notes.  He  had  title  for 
all  the  purposes  of  this  interplea  and  of 
this  action.  Possession  was  not  neces- 
sary, as  his  mortgage  was  on  record 
prior  to  the  attachment  levy  ol  the  plain- 
tiff in  error.  But  if  actual  possession  was 
necessary,  as  against  the  plaintiff  In  error, 
there  Is  some  evidence  to  sustain  any  find- 
ing tiiat  might  be  Included  In  the  general 
judgment  rendered.  We  recommend  an 
affirmance  of  the  judgment. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


Home  Ins.  Co.  v.  Marshall  et  al. 
{Supreme  Court  of  Kansas.    March  5, 1893.) 

MOBTOAOE — L039  OF  PREMISES  BT  KiRE — PaTMBNT 

PRO  Tanto  BT  Insurance — Evidencb. 
1.  In  an  action  to  foreclose  a  mortgage, 
where  the  court  finds  tbat  the  plaintiS  issued  a 
policy  of  insurance  to  one  of  the  defendants 
upon  a  dwelling-house  situated  upon  mortgaged 
premises,  and  made  the  loss  payable  to  the 
mortgagee,  and  tbat  the  mortgagee  assigned  the 
notes,  mortgage,  and  such  policy  to  another, 
with  the  knowledge  of  the  insurer,  and  that 
the  property  insured  was  totally  destroyed  by 
lire,  of  which  the  company  had  notice,  and  that 
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It  Inspected  the  loss,  and,  after  such  inspection, 
paid  the  amount  of  the  policy  to  the  assignee, 
and  took  an  assignment  of  the  notes,  mortgage, 
and  policy  to  itself,  held,  that  such  findings  are 
sufficient  to  show  an  indebtedness  upon  the  part 
of  the  plaintiff  to  the  defendant  to  an  amount 
equal  to  the  policy,  and  that  such  payment 
should  be  considered  as  a  satisfaction  pro  tanto 
of  the  amount  due  on  the  notes  and  mortgage. 

2.  The  special  findings  of  the  court  consid- 
ered, and  found  to  be  supported  by  the  allega- 
tions of  the  ansnrer. 
(Syllabus  by  Green,  C.) 

CominisflioDers'  decision.  Error  from 
district  court,  Butler  county ;  Henry  T. 
SuMNKR,  Judge  pro  teia. 

Action  by  tlie  Horae  Insurance  Compa- 
ny against  D.  W.  MurHhall  and  wife  to 
foreclose  a  niortgaKe.  From  a  Judgment 
in  its  lavor  lor  only  fl03  plalntiH  brings 
error.    Affirmed. 

Edwin  White  Moore,  for  plaintiff  in  er- 
ror. Redden  &  Schuwacber  and  George 
Gardner,  for  defendant  in  error. 

Green,  C.  Theplaintiffin  errorbrought 
an  action  to  foreclose  a  mortgage  execut- 
ed by  D.  W.  Marshall  and  wife  to  the  Eq- 
uitable Trust  &  Investment  Company  to 
secure  the  payment  ol  eight  hundred  dol- 
lars, dated  February  1, 1886,  due  in  five 
years.  The  notes  and  mortgage  were  as- 
signed by  the  payee  to  the  Massachuaetts 
Mutual  Life  Insurance  (Company,  and  on 
December  27,  1S87,  assigned  to  the  Home 
Insurance  Company,  the  plaintiff  below. 
The  defendants  below  admitted  the  execu- 
tion of  the  notes  and  mortgage,  but  al- 
leged payment  by  the  collection  of  an  in- 
surance policy  of  ?800,  which  they  were 
required  by  the  mortgage  to  taiie  out 
upon  the  building  situated  upon  the  mort- 
gaged premises,  which  building  they  al- 
leged had  been  destroyed  by  fire  ou  the 
mh  of  June,  1887;  that  the  plaintiff 
in  error,  after  it  hud  received  notice  of 
the  loss,  >ient  an  adjuster  to  inspect  the 
same,  and,  for  the  purpose  of  defraud- 
ing the  defendant  in  error  out  of  the 
insurance,  toolc  an  assignment  of  the 
notes  and  mortgage  sued  upon,  including 
the  policy  of  insurance.  A  jury  was 
waived,  and  the  courtfound,in  substance, 
that  the  material  allegations  of  the  peti- 
tion were  true;  that  the  sum  of  ?.S0O  and 
interest  was  due  from  the  defendants  upon 
the  mortgage.  The  court  then  made  the 
following  findings  in  relation  to  the  set- 
off claimed  by  the  defendants:  "The  court 
finds  that  the  plaintiff  issued  to  the  de- 
fendant Daniel  W.  Marshall  a  policy  of  in- 
surance on  the  dwelling-house  situated  on 
the  mortgaged  property  for  ?800,  for  the 
term  of  five  years,  payable  to  the  Equita- 
ble  Trust  &  Investment  Company,  mort- 
gagee and  assignor  of  the  mortgage  to 
the  Massachusetts  Mutual  Life  Insurance 
Corapanj,  and  by  said  company  issl^ned 
to  plaintiff;  that  in  June,  1S,S7,  the  insured 
property  was  burned,  and  totally  lost,  of 
which  the  plaintiff  was  noticed,  and  by 
Its  agent  and  adjuster  made  an  examina- 
tion, and  inspected  the  affair,  and  after- 
wards paid  to  tlie  Massachusetts  Mutual 
Life  Insurance  Company  the  amount  of 
the  policy,  and  took  an  assignment  of  the 
mortgage  and  of  the  insurance  i)ollcy; 
that  the  plaintiff  never  adjusted  this  loss 


by  Are  with  the  defendant  Daniel  W. 
Marshall,  and  on  the  7th  day  of  Septem- 
ber, 1888,  commenced  this  suit  to  foreclose 
the  mortgage."  The  court  found  that 
the  defendants  were  entitled  to  such  a 
set-off  as  reduced  the  claim  of  the  plaintiff 
to  91U3,  and  gave  judgment  in  favor  of 
the  plaintiff  for  such  amount. 

It  is  first  contended  that  there  is  no 
finding  by  the  court  that  the  plaintiff 
was  ever  Indebted  to  the  defendants  upon 
the  insurance  policy,  or  that  the  policy 
found  to  have  been  issued  was  valid  or  in 
force  at  the  time  of  the  flre,  or  that  any 
of  the  conditions  of  the  policy  which  were 
necessary  to  make  It  the  basis  for  a  claim 
against  the  plaintiff  were  compllpd  with 
by  the  insured.  Was  such  finding  neces- 
sary to  Hx  the  liability  of  the  insurance 
company  for  the  amount  of  the  policy? 
The  court  did  find  that  the  property  In- 
sured was  destroyed  by  flre  in  June,  1887, 
and  that  there  was  a  total  loss  of  the 
property  described  in  the  policy ;  tha  t  the 
company  had  notice  of  such  loss,  and  in- 
spected the  same.  The  court  also  found 
that  it  paid  to  the  Massachusetts  Mutual 
Life  Insurance  Company  the  amount  of 
the  policy,  and  took  an  assignment  uf  the 
mortgage  and  the  Insurance  policy.  How 
are  we  to  regard  this  finding  of  the  court? 
Is  it  not  to  be  taken  as  a  recoKuition  of 
the  policy  by  the  insurer?  Why  should  the 
insurance  company  pay  thenmount  of  the 
policy  to  the  holder  of  the  mortgage  and 
policy  unless  the  latter  was  valid?  The 
rule  has  been  stated  in  Wood  on  Fire  In- 
surance, (volume  2,  §  452:)  "In  all  cases 
where  a  party  has  an  election,  he  will  he 
bound  by  the  course  he  first  adopts,  with 
full  knowledge  of  all  the  facts;  and  any 
act  that  indicates  that  an  election  has 
been  made,  and  that  in  any  respect  affects 
the  rights  of  the  other  party,  estops  him 
from  afterwards  doing  anything  incon- 
sistent with  such  election.  Therefore, 
where  an  insurance  company  Is  in  a  posi- 
tion where  It  may  be  liable  upon  a  policy 
or  not,  at  Its  election,  whenever  it  does  an 
act  that  indicates  that  it  has  elected  to 
treat  the  policy  as  the  basis  of  a  legal 
claim  against  it,  it  cannot  afterwards  re- 
cede, if  anything  has  been  done  of  a  deci- 
sive character  indicating  its  election. "  We 
think  the  finding  of  the  court  that  the  in- 
surance company  paid  to  the  holder  of  its 
policy  the  amount  named  therein,  clearly 
estalJIished  the  fact  that  it  recognized  the 
policy  as  a  valid  and  subsisting  obliga- 
tion. The  insurance  com])any  hud  no 
right  to  the  full  amount  due  npon  the 
mortgage,  after  recognizing  the  validity 
of  the  policy.  The  insurance  was  collat- 
eral to  the  debt,  and  the  amount  paid 
upon  the  policy  should  have  been  applied 
as  a  payment  upon  the  debt  secured  by 
the  mortgage.  Equity  and  fair  dealing 
between  the  parties  to  this  contract  of  in- 
surance require  that  the  insurer  should  be 
required  to  make  such  application,  in  ac- 
cordance with  the  finding  of  the  court. 

The  iilaiutiff  in  error  contends  that  the 
special  findings  of  the  court  are  not  based 
upon  the  allegations  of  the  answer,  and 
are  therefore  not  sustained  by  the  plead- 
InKS.  The  answer  alleged,  among  other 
things,  that  the  debt  secured  by  the  uotesi 
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and  mortgage  sued  upon  had  been  paid. 
It  then  stated  wbat  bad  been  done  by  the 
plaintiff  Id  reference  to  tbe  loss  and  the 
payment  oT  the  amount  of  the  policy  to 
tbe  bolderof  the  mortgage  and  policy.  In 
a  case  not  unlike  thiti,  in  aome  refipccta, 
it  vras  <lerlded  by  this  court  that,  where 
the  jury  had  found  that  the  mortgagee 
bad  recel^^d  from  the  insurer  and  other 
ronipanies  a  sum  sufficient  to  pay  off  the 
bond  and  mortgage,  it  authorised  tbe 
legal  cnnclusion  that  the  payment  was  In 
sarinfaction  of  tbe  note  and  mortgage, 
and  not  for  the  purposes  of  assignment. 
"In  other  words,  the  insurance  company 
had  obligated  itself  to  pay  the  loss  to  the 
mortgagee.  It  did  so,  bat,  instead  of  dis- 
charging the  mortgage,  it  took  an  assign- 
ment of  It  and  sought  to  enforce  it.  Tliere 
can  be  no  doubt  but  that  the  legal  conclu- 
Hion  irresistibly  follows  tbe  findings  of  the 
jury."  Insurance  Co.  v.  Smelker,  38  Kan. 
2SS.  16  Pac.  Uep.  735.  The  legal  conclusion 
of  the  court  was  that  the  payment  of  the 
policy  by  the  company  was  pro  tnnto  to 
be  apolied  in  satisfaction  of  the  note  and 
mortgage,  and  was  not  made  for  the  pur- 
pose of  an  nsHignment.  Under  this  view 
of  the  findings  they  are  clearly  in  accord- 
ance with  the  allegations  of  the  answer. 
We  deem  it  unnecessary  to  notice  the 
other  a.'jRlgiimeiits  of  error  in  relation  to 
the  Introduction  of  tbe  evidence.  In  some 
of  them,  to  which  our  attention  Is  called, 
weflnd,  ni)on  an  examination  of  the  rec- 
ord, that  no  reasons  are  given  for  such 
objections.  These  we  cannot  consider,  un- 
less the  reasons  are  so  obvious  that  they 
need  not  be  stated.  Railway  Co.  v.  Usher, 
42  Kan.  fi.37,  22  Pac.  Rep.  734.  It  Is  recom- 
mended that  the  judgment  he  affirmed. 

Peh  CiRiAM.    It  is  so  ordered;  all  the 
justices  coucorring. 


SCHULER  v.  Myton  et  al. 

(Supreme  Court  of  Kajuiat.    March  5, 1892.) 

Contract— CoMsiDERATioK. 

1.  An  agreement  to  do,  or  the  doing  of,  that 
which  a  person  is  already  bound  to  do,  does  not 
constitute  a  sufficient  consideration  for  a  new 
promise. 

'J.  FlaintiSa  subscribed  and  guarantied  the 
payment  of  a  sum  of  money  and  the  conveyance 
of  land  on  condition  that  a  college  should  bo  lo- 
cated upon  a  certain  tract  of  land,  and  th»  de- 
fendant, who  would  be  beneficially  interested  by 
a  location  of  the  college  in  that  vicinity,  sub- 
scribed and  agreed  to  pay  plaintiffs  a  certain 
amount  of  money,  provided  the  college  was  lo- 
cated on  the  south-west  40  acres  of  the  tract 
named  in  plaiulitfs'  subscription.  Tho  college 
was  located  in  aecordanuo  with  the  terms  of 
plaintiffs'  subscription,  but  not  on  the  south- 
west 40  of  the  tract,  as  named  in  defendant's 
subscription.  After  the  college  appears  to  have 
bpeii  permanently  located  and  the  plaintiffs'  lia- 
bility had  become  fixed,  they  obtained  from  the 
defendant  a  new  oral  promise  to  pay  tho  amount 
of  bis  subscription,  notwithstanding  the  cbango 
of  location.  Meld,  that  the  now  promise,  as  it 
.iipcars  from  tho  record  to  have  been  made,  was 
without  consideration. 
{S'jllahus  hu  the  Court.) 

Error  from  district  court.  Cowlev  coun- 
ty: M.G.Tkoip,  Judge. 
Action  by  S.  H.  Myton  and  A.  J. Thomp- 


son against  11.  B.  Scboler  to  recover  on  a 
certain  subscription.  Verdict  and  judg- 
ment for  plaintiffs.  Defendant  brings  er- 
ror.   Reversed. 

S.  D.  Pryor,  for  plaintiff  In  error.  Peck- 
bHin  A  Peckbam,  lor  defendants  In  error. 

Johnston,  J.  This  action  was  brought 
by  8.  H.  Myton  and  A.  J.  Thompson  to 
recover  from  H.  B.  Schulera  subscription 
of  $500  alleged  to  have  been  made  liy  him 
to  relrabarue  Myton  and  Thompson  for 
money  guarantied  and  paid  by  theiu  to 
secure  the  location  of  a  college  at  Wiufieid. 
In  the  early  part  ol  18S5  the  ijoutb  western 
Kansas  Conference  of  the  Methodist  Episco- 
pal Church  determined  to  locate,  build,  and 
maintain  a  college  under  the  auspices  and 
protection  ol  that  denomination,  for  the 
education  of  the  youth  of  both  seses,  and 
proposed  to  locate  the  college  at  some 
city  in  south-western  Kansas  whose  citi- 
zens would  agree  by  donations  of  land 
and  money  to  contribute  to  tbe  securing 
of  suitable  grounds  for  the  college,  and  to 
tbe  expense  of  erecting  tbe  same  upon 
such  grounds.  The  comruittee  of  the  con- 
ference, to  whom  was  confided  the  duty  of 
determining  the  location,  visited  several 
of  the  cities,  and  determined  that  Wintield 
was  a  desirable  place  at  which  to  locatfl 
the  college,  and  invited  the  citizens  to 
make  known  to  tbe  committee  what  as- 
sistance tbey  would  give  to  secure  the  lo- 
cation of  tlie  college  at  Wlutteld.  Two 
sites  were  proposed,— one  In  the  western 
part  of  Wlnfleld,  and  tbe  other  In  the 
north-eastern  portion  of  the  city. — and 
a  contest  arose  between  the  pnrties  inter- 
ested In  the  real  estate  surrounding  each 
site  to  secure  the  location.  In  the  north- 
east part  of  the  city  was  a  tract  of  land 
known  as  the  "Highland  Park  Addition," 
which  was  owned  by  H.  B.  Schuler,  S.  H. 
Myton,  and  six  other  persons.  These  par- 
ties were  anxious  to  secure  the  location 
upon  or  near  their  land,  and  proposed  to 
contribute  land  and  money  for  that  pur- 
pose. Other  parties  purchased  and  plat- 
ted the  south-east  quarter  of  section  22, 
township  82,  range  4,  which  adjoined  the 
HIgiiland  Park  addition,  and  was  known 
as  the  "Dr.  W.  R,  Davis  Land,"  and  pro- 
posed to  aid  in  locating  tbe  college.  A.  J. 
Thompson,  one  of  tho  defendants  in  error, 
also  owned  land  In  that  vicinity,  and  was 
interested  In  having  tlie  college  located 
north-east  of  the  city.  The  parties  inter- 
ested in  this  location  held  several  meet- 
ings in  order  to  determine  the  quantity 
of  land  and  the  amount  of  money  which 
should  be  offered  to  tbe  conference  com- 
mittee. The  Highland  Park  Company,  of 
which  Myton  and  Schulor  were  members, 
proposed  to  give  2U  acres  of  land  and  $2,- 
(liOO  in  money  towards  securing  thecollcge. 
A  definite  proposition  to  tbe  committee 
was  required,  and  A.  J.  Thompson  and  iS. 
H.  Myton  made  a  written  proposition,  an 
follows:  "Wlnfleld.  Knimas,  May  23th, 
I«.*<5.  "We,  the  undcTsigned  citizens  of  the 
city  of  Wlnfleld,  agree  that  we  will  pay  to 
the  college  of  the  South- Western  Kansas 
Conference,  if  the  same  shall  be  located 
east  of  the  city  of  Winfield,  In  Cowley 
county,  Kansas,  and  on  either  the  HIgii- 
land Park  addition  to  thecity  of  Wintield, 
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In  said  coanty,  or  on  the  S.  K.  J^  of  sec.  22, 
tp.  S2,  range  4,  in  Raid  county,  the  sum  of 
ten  thousand  dollars  in  money,  and  that 
we  will  procure  and  Rive  to  said  college  a 
good  and  sufficient  deed  of  general  war- 
ranty to  twenty  acres  of  land  in  said  High- 
land Park  addition  iu  a  solid  form,  and 
acceptable  to  the  committee  of  said  col- 
lege, whose  business  it  is  to  locate  said 
colletre.  The  above  proposition  is  made 
in  consideration  of  the  location  of  said  col- 
lege nt  the  point  above  mentioned,  and 
the  benefit  we  derive  thereby  with  this 
community  in  general.  Witness  our  hands 
the  day  and  year  first  above  written.  A. 
J.Thompson.  S.  H.  Mytox."  In  order  to 
enable  Thompson  and  Myton  tu  carry  out 
their  proposition,  the  owners  of  the  High- 
land Pariv  addition  made  the  fnllowiug 
written  subscription:  "We.  the  under- 
signed, agree  to  pay  S.  H.  Myton  and  A. 
J.  Thumpson  the  sum  sec  opposite  our  re- 
spective names  when  the  M.  E.  College  is 
permanently  located  in  the  south-west 
quarter  of  the  tract  of  land  known  as  the 
'Dr.  W.  R.  Davis  Land.'  This  subscrip- 
tion is  made  to  enable  said  Myton  & 
Thompson  to  make  good  their  guaranty 
of  ten  thousand  dollars  to  said  int^titu- 
tioD.  Paymonts  to  be  made  at  such  times, 
and  in  such  proportion  of  each  subscrip- 
tion OB  will  equal  the  one-third  thereof, 
as  follows:  One-third  wlien  the  founda- 
tion of  said  college  building  is  completed, 
one-third  when  the  walla  of  the  first  story 
of  said  building  are  completed,  and  one- 
third  when  said  building  is  completed  and 
ready  for  occupancy.  H.  D.  Ga.vs,  *250.00. 
Wm.  Newton,  $350.00.  H.  B.  Schdlrr, 
fuOO.OO.  W.  G.  Graham.  $500.00.  A.  B. 
Gkaham,  $350.00.  J.R.CI.AKK,  $100.00.  £. 
S.  Bedillion,  $50.00.  B.  P  Wood.  $100.- 
00. "  The  conference  determined  to  locate 
the  college  at  Winfleld,  but  upon  the 
north-west  quarter  of  the  Davis  tract  of 
land.  This  location  met  the  conditions  of 
the  proposal  made  by  Thompson  and  My- 
ton, as  their  subscription  permitted  a  lo- 
cation on  either  the  Highland  Park  addi- 
tion or  upon  any  part  of  the  Davis  tract; 
but  the  subscription  ol  Schuler  and  others, 
lor  some  reason  which  is  not  fully  ex- 
plained, did  not  correspond  with  that  of 
Thompson  and  Myton,  but  was  made  up- 
on the  express  condition  that  the  college 
ohouid  be  located  on  the  south-west  quar- 
ter of  that  tra^it.  There  is  considerable 
in  the  record  which  tends  to  show  that 
The  intention  of  all  the  parties  interested 
must  have  been  to  make  the  subscriptions 
.)n  exactly  similar  terms,  and  that  the  sec- 
ond eutjRcription  was  made  to  reimburse 
Thcunpson  and  Myton  for  the  obligation 
which  they  had  assumed.  Thecollege  was 
built  in  accordance  with  the  proposition 
of  Thompson  and  Myton.  and  they  have 
paid  the  full  amount  of  their  sutiscriptlon. 
All  of  the  subscribers  who  signed  with 
Hchuler  in  the  undertaking  to  reimburse 
Thompson  and  Myton  have  paid  their 
subscriptions,  and  Schuler  alone  refuses. 
He  claims  that  his  subscription  was  re- 
duced to  writing,  and  definitely  provides 
that  the  college  shall  be  located  on  a  cer- 
tain 40  acres  of  land,  and  that,  as  it  has 
been  located  elsewhere,  there  is  no  liabili- 
ty which  can  be  enforced  against  him. 


Upon  a  trial  had  with  a  jury,  a  general 
verdict  was  returned  against  Schuler  for 
the  amount  of  bia  subscription,  and  with 
it  answers  to  special  questions  submitted 
were  made. 

Schuler  insists  that  he  Is  not  liable  upon 
his  subscription;  and  while  we  thinR 
tlien>  is  a  strong  moral  obligation  resting 
npoD  him  to  contribute  towards  the  dona- 
tion, according  to  the  nuderstandlne  of 
all  the  parties,  we  are  reluctantly  com- 
pelled to  sustain  hla  claim  on  the  record 
as  it  now  stands.  At  the  numerous  pre- 
liminary meetings  held,  the  discussion  re- 
lated to  securing  the  location  of  the  col- 
lege in  the  north-east  part  of  the  city,  and 
there  was  apparently  no  contention  aa  to 
the  particular  spot  in  that  portion  of 
the  city  on  which  it  should  be  built.  All 
of  the  parties  interested  appeared  to  be 
satisfied  that  it  should  be  bnilt  on  any 
part  of  the  Davis  tract  or  of  the  Highland 
Park  addition.  There  was  a  small  grove 
on  the  south-west  quarter  of  the  Davis 
tract,  and  most  of  the  interested  partiea 
thought  that  this  place  was  especially  de- 
sirable as  a  location;  and  it  was  generally 
believed  that,  if  it  was  located  in  that 
part  of  the  city,  it  would  be  near  this 
grove.  This  may  account  for  the  naming 
of  the  south-west  40  acree  in  the  subsciip- 
tion  made  by  Schuler  and  others.  After 
it  was  found  that  the  college  had  been  lo- 
cated on  the  north-west  40,  all  appeared 
to  be  content;  and  the  Highland  Park 
Company,  of  which  Schuler  was  a  mem- 
ber, conveyed  the  20  acres  out  of  the  High- 
land Park  addition,  ns  they  had  agreed 
to  do.  Soon  a  question  arose  as  to  the 
terms  of  the  subscHption  that  had  been 
made,  and  when  both  were  procured  and 
examined  the  discrepancy  between  them 
was  discovered.  There  is  testimony  tend- 
ing to  show  that  Thompson  then  visited 
Sclinler,  and  called  his  attention  to  the 
fact  that  the  location  mentioned  in  his 
sulmcription  was  confined  to  the  south- 
west 40  of  the  Davis  tract,  whereas  the  col- 
lege had  been  located  on  the  north-west 
40,  and  requested  that  the  subscription 
Hhauld  be  changed  to  correspond  with 
that  of  Thompson  and  Myton,  and  with 
the  understanding  of  the  parties.  Accord 
ing  to  the  testimony  of  Thompson  and 
Myton,  Schuler  said  there  was  no  need  to 
change  the  written  subscription,  nor  to 
make  a  new  one;  that  he  would  pay  the 
amount  which  he  had  subscribed,  w.ithout 
reference  to  the  location.  It  is  also  shown 
that  it  was  more  advantageous  to  Schuler 
and  to  the  Highland  Park  Company  to 
have  it  located  where  it  was  located  than 
upon  the  south-west  40,  and  other  testi- 
mony also  shows  that  it  would  have  been 
more  advantageous  to  Thompson  and 
Myton  to  have  had  it  located  on  the 
soutti-west  40  than  the  site  on  which  it 
was  located.  Schuler  denies  that  there 
was  any  subsequent  agreement  to  pay 
the  subscription  after  the  location  had 
been  made,  and  he  testifies  that  he  posi- 
tively refused  to  pay  thesubscription  from 
the  first,  because  the  location  was  not  in 
accordance  with  theterms  of  the  subscrip- 
tion which  he  had  made.  The  jury  found 
that  there  was  a  subsequent  agreement, 
as  claimed  by  Thompson  and  Myton,  but 
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the;  {ailed  to  find  that  there  was  any  con- 
sideration to  support  that  agreement. 

If  Schaler'B  liability  Is  to  be  measured 
by  the  written  subscription  alnne,  no  re- 
overy  can  be  had  against  him;  bat  it 
was  competent  lor  him  to  modify  thut 
subscription  by  oral  agreement,  provided 
ancb  oral  agreement  is  based  upon  a  suffi- 
cient consideration.  The  want  uf  consid- 
eration for  the  subsequent  promise  alleged 
to  have  been  made  by  him  Is  the  turning 
point  in  the  case;  and  that  question  was 
raised  In  the  district  court  on  the  plead- 
ings, the  evidence,  the  charge  of  the  court, 
and  findings  of  the  Jury.  If,  by  reason  of 
ttie  promise  made  by  Schuler,  Thompson 
and  Myton  did,  or  undertook  to  do,  any- 
thing beyond  what  they  were  already 
bound  to  do,  it  would  be  a  sufficient  con- 
sideration to  sustain  the  promise  of  Schu- 
ler. It  Is  contended  that  the  record  dis- 
closes that  no  liability  was  incurred  nor 
any  act  done  by  Thompson  and  Myton 
on  the  faith  of  Schuler's  promise;  and 
some  of  the  testimony  of  Thompson  him- 
self tends  to  sustain  this  claim.  It  is  true 
that  it  appears  that  the  $10,000  subscrip- 
tion which  they  bad  made  was  all  paid  to 
the  college  authorities  after  the  making  of 
the  Mubsequent  promise  by  Hchuler,  and 
they  testily  that  payment  would  not  have 
been  made  except  for  the  promise  made  by 
Scbnler  and  his  associates.  They  had, 
however,  made  a  definite  proposition  to 
the  committee  of  the  conference,  and  the 
acceptance  of  their  offer  constituted  a 
binding  contract,  and  fixed  their  liability. 
They  proposed  to  pay  f  10,000  In  money, 
and  give  to  the  college  30  acres  of  land, 
when  the  college  was  located  at  any  point 
within  the  Davis  tract.  When  the  perma- 
nent location  was  made,  their  obligation 
was  complete  and  their  liability  deter- 
mined. It  is  not  clear  from  the  record  Just 
when  the  location  was  made,  nor  whether 
the  committee  first  made  a  temporary  lo- 
cation to  enable  these  guarantors  to  ob- 
tain assistance  from  others  who  were  sup- 
posed to  be  benefited  by  the  location.  If 
the  first  location  was  temporary  and  con- 
ditional, BO  that  Thompson  and  Myton 
were  not  absolutely  bound,  and  if  their 
agreement  was  completed  and  carried  out 
on  the  faith  and  credit  of  the  subsequRnt 
promise  of  Ijchnler  and  his  assuciates, 
there  would  be  a  valid  consideration  to 
(Dpport  the  promise  of  Scbuler.  On  the 
otber  hand,  if  the  undertaking  of  Thomp- 
son and  Myton  bad  become  complete  and 
binding  before  the  subsequent  promise  of 
Scbnler  was  made,  and  no  new  liability 
was  created,  and  they  paid  nothing  more 
than  what  they  had  prior  to  that  time 
contracted  to  pay,  the  promise  would  not 
be  enforceable.  It  Is  well  settled  thut  an 
agreement  to  do,  or  the  doing  of,  that 
which  one  is  already  hound  to  do,  does 
not  constitute  a  consideration  for  a  new 
promise.  Tanderbilt  v.  Schreyer,  91  N.  Y. 
392;  Geer  v.  Archer,  2  Barb.  420;  Crosby  v. 
Wood,  6  N.  Y.  368;  Bartlett  v.  Wyman,  14 
Johns.  200;  Ayres  v.  Railroad  Co.,  62 
Iowa,  478,  S  N.  W.  Rep.  S22;  Reynolds  v. 
Nugent.  25  Ind.  828;  Deacon  v.  aridley,  16 
C.  B.  296.  See,  also.  University  v.  Living- 
ton.  57  Iowa,  307,  10  N.  W.  Rep.  738; 
Hamilton  College  v.  Stewart,  1  N.  Y.  581; 


Trustees  v.  Gilbert,  2  Pick.  £78;  S  Pan. 
Cont.  437;  Pollock,  Cout.  2fl1 ;  8  Amer.  & 
Eng.  Enc.  Law,  834,  and  cases  cited.  In 
the  present  case  the  Jury  fonnd,  as  bos 
been  stated,  that  the  subscription  ol 
Schuler  was  modified  by  a  subsequent 
promise,  whereby  he  orally  agreed  to  pay 
tbe  full  amount  of  $500 ;  but  the  following 
questions  and  answers  show  the  consid- 
eration to  be  insufficient:  "What  action, 
if  any,  did  tbe  plaintiffs  take,  by  reason  of 
snch  subsequent  promise  of  defendant, 
which  they  would  not  have  taken  if  such 
subsequent  promise  had  not  been  made? 
Answer.  Fulfilled  their  agreement." 
"  What  liability,  if  any,  did  the  plaiotiffs 
incur,  by  reason  of  such  subsequent  prom- 
ise, which  they  had  not  already  incurred 
prior  to  the  making  of  such  subsequent 
promise?  A.  Plaintiffs  advanced  tbe  sub- 
scription of  defendant,  9.500."  The  ful- 
filling of  their  agreement,  and  tbe  pay- 
ment of  the  money  which  they  had  already 
contracted  to  pay,  would  not  constitute 
a  legal  consideration  for  the  promise  of 
Schuler.  Although  the  testimony  In  re- 
gard to  the  consideration  is  not  clear  or 
satisfactory,  there  issuttlclent  upon  which 
to  base  these  findings.  Thompson  him- 
self testifies  that  he  would  have  been  re- 
quired to  pay  his  subscription  without 
reference  to  the  suhscriptloii  oi  Schuler,  or 
the  carrying  out  of  the  subsequent  prom- 
ise which  he  had  made.  These  findings 
are  inconsistent  with  the  general  verdict; 
and  for  this  reason,  and  the  further  one 
that  tbe  charge  of  the  court  did  not  fairly 
present  to  the  Jury  the  rule  of  law  that 
the  agreement  to  do,  or  the  doing  of,  that 
which  a  person  is  under  a  legal  obligation 
to  do,  is  not  a  sufficient  consideration  for 
a  new  promise,  there  must  be  a  new  trial. 
For  this  purpose  the  Judgment  of  the  dis- 
trict court  will  be  reversed.  All  the  Jns- 
tlues  concurring. 

(48  Kan.  290) 

Blattnkb  t.  Wauleioh. 

(.Supreme  Court  of  Kanscu.  March  6, 1893.) 
MiCHAKio's  Lien  —  SurFioizNOT  or  Statbhbnt. 
A  statement  of  a  mechanio'B  lien,  under 
section  682  of  the  Code,  (Comp.  Laws  1885,) 
tbat  does  not  charge  some  particular  person  by 
name  as  the  owner  of  the  property  upon  which  a 
lien  is  sought  to  be  taken,  is  invalid,  and  does 
not  create  a  lien. 

(Sylldbv^  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Geary  county ;  M.  B.  Nich- 
olson, Judge. 

Action  by  J.  B.  Wadlelgh  against  Will- 
iam Imbody,  Ed.  Durbon,  S.  J.  Cameron, 
B.  F.  Roberts,  the  Badger  Lumber  Com- 
pany. Oscar  R.  Stone,  and  J.  J.  Blattner, 
to  foreclose  a  mechanic's  lien.  From  the 
Judgment  defendant  Blattner  brings  error. 
Reversed. 

Thomas  Dever,  for  plaintiff  in  error, 
cited  in  support  of  the  proposition  that 
tbe  provisions  of  the  lien  law  must  be 
strictlv  followed:  Beals  v.  Congregation 
B'naiJeshurun,]  E.  D.  Smith,  654;  Multer 
v.  Manufacturing  Co.,  18  Nev.  209,  2  Pac. 
Rep.  50;  Hicks  v.  Murray,  43  Cal.  61B; 
Phelps  V.  Mining  Co.,  49  Cal.  837;  Rugg  v. 
Hoover,  28  Minn.  404,  10  N.  W.  Ren.  473; 
Mayes  v.  Ruffners,  8  W.  Va.  384;    KcU  v. 
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I^awa,  109  Mass.  396;  Jonee,  Liens,  §  1397; 
Pbtlllps,  Mrah.  Liens.  S  346. 
J.  R.  McCIure,  for  defendant  In  error. 

Simpson,  C.  On  thellth  day  of  Jannnry, 
1889,  J.  B.  Wadletgb,  as  plaintiff,  com- 
menced this  action  against  William  Im- 
body,  Ed.  Darbon,  S.  J.  Cameron,  B.  F. 
EobertB,  the  Badger  Lumber  Company, 
Oscar  R.  Stone,  and  J.  J.  Blattner,  to 
torecloHe  the  mechanic's  lien  of  Ed.  Dur- 
bon,  that  kad  been  assigned  to  Wadleigb, 
on  lot  7,  in  block  26,  in  Cuddy's  additioH 
to  Junction  City;  said  lien  originating 
on  a  contract  made  by  Durbon  with  Will- 
iam Imbiidy  for  the  construction  of  a 
building  on  said  lot.  He  alleged  that 
Durbon  compiled  with  his  contract,  as 
provided  by  its  terms,  and  completed  the 
building  about  the  30th  day  of  September, 
1886,  that  Imbody  did  not  pay;  that  he 
is  a  non-resident  of  the  state.  Wadleigh 
prayed  judgment  for  fl40,  with  interest 
at  7  per  cent,  from  September  30,  1886; 
that  the  lot  be  sold,  and  proceeds  of  sale 
distributed.  On  the  2Sth  day  of  Janunry, 
1889,  Blattner  filed  his  answer  and  cross- 
petition  to  the  petition  of  Wadleigh,  in 
which  he  avers:  "First.  That  on  the  28th 
day  of  October,  1886,  in  pursuance  of  a  cer- 
tain judgment,  being  nf  record  in  the  dis- 
trict court  of  Geary  county,  in  his  favor 
and  against  Woi.  Imbody,  for  the  sum 
of  9111.40,  he  caused  execution  to  Issue 
and  be  levied  on  said  lot  seven,  and  it 
was  regularly  advertised,  appraised,  and 
sold  by  the  sheriff  of  said  county  to  the 
defendant  J.  J.  Blattner  for  52C6.  Sec- 
ond. That  after  the  levy  made  by  the 
sheriff  on  said  lot  No.  seven,  and  before 
the  sale,  several  parties,  to-wit,  J.  B.  Wad- 
leigh, S.  J.  Cameron,  B.  F.  Roberts,  Oscar 
Stone,  and  the  Biidger  Lumber  Company, 
filed  In  the  otflce  of  the  clerk  of  the  district 
court  of  said  county  certain  Hen  state- 
ments against  said  lot  for  lumber  and 
material  furnished  and  used  in  the  con- 
struction of  a  building  thereon,  and  the 
said  defendant  alleges  that  said  building 
was  completed  about  the  month  of  Octo- 
ber, 1886,— at  least  two  years  and  three 
months  before  the  commencement  of  this 
action,— wherefore  heavers  that  all  of  said 
Hen  statements  are  forever  barred  on  ac- 
count of  the  failure  of  the  several  parties 
to  commence  and  prosecute  their  actions 
to  foreclose  the  same  within  one  yearafter 
the  completion  of  the  building.  Third.  He 
avers  that  the  Hen  sought  to  be  foreclosed 
In  this  action  by  Wadleigh  was  originally 
made  and  claimed  by  Ed.  Durbon,  and, 
being  a  statutory  Hen,  was  Incapable  of 
assignment.  Fourth.  He  alleges  that  he 
has  been  a  resident  of  the  county  of  Geary 
and  state  of  Kansas  during  all  this  time, 
and  at  all  times  within  the  jurisdiction  of 
the  court;  and  that  the  property  In  con- 
troversy, to-wIt,  the  lot,  has  all  this  time 
been  within  the  jurisdiction  of  the  court. " 
"Sixth.  He  further  avers  that  the  Hen 
statement  filed  by  Durbon  was  not  suffi- 
cient In  law,  because  It  omitted  to  state 
who  the  owner  of  the  property  was." 

To  tills  answer  there  was  a  reply.  The 
case  was  tried  to  the  conrt.  The  material 
facts  are  as  follows:  On  the  2l8t  day  of 
Seocember,  1886,  Edward  Durbon  made  a 


contract  with  Willlain  Imbody,  tbe  own- 
er, to  construct  a  buHdlng  on  lot  No.  7, 
in  block  No.  26,  in  Cuddy's  addition  to 
Junction  City,  for  the  sum  of  f  140.  The 
building  was  completed  oa  or  about  tbe 
30tb  day  of  September,  1886.  On  the  9tb 
day  of  November,  1886,  Durbon  attempted 
to  file  a  mechanic's  lien  on  said  lot  in  the 
office  of  the  clerk  of  the  district  court  for 
the  amount  due  him  from  Imbody.  The 
statement  of  Hen  nowhere  gives  the  name 
of  the  owner  of  the  lot  on  which  the  lien 
is  claimed.  In  entering  the  statement  on 
the  mechanic's  Hen  docket,  the  clerk  of 
the  district  court,  In  the  column  and  un- 
der the  heading  of  "Name  of  Owner,"  in- 
serted the  name  of  William  Imbody,  but 
the  statement  itself  contained  no  mention 
of  the  name  of  the  owner,  and  made  no 
allegation  as  to  the  ownership  of  the  lot. 
On  the  16th  day  of  July,  1887,  one  Oscar 
It.  Stone  filed  bis  petition  in  the  district 
court  of  Geary  county  against  the  said 
WllHam  Imbody,  claiming  a  mechanic's 
lien  on  said  lot  Nu.  7,  to  which  action  all 
the  parties  claiming  Hens  on  said  lot  were 
made  parties,  including  this  plaintiff  and 
defendant  In  error.  Wadleigh  filed  an  an- 
swer and  cross-petition  in  this  action, 
claiming  that  he  had  sold  lumber  to  Ed. 
Durbon,  the  contractor,  that  was  used  in 
the  construction  of  the  house;  thatliehad 
filed  a  Hen  statement  with  the  clerk  of  the 
district  court ;  that  Durbun  had  also  filed 
a  lien  statement,  and  that  the  same  wan 
duly  assigned  to  him;  and  praying  Judg- 
ment for  fl40.  At  tbe  September  term, 
18S8,  of  the  district  court,  this  case  of 
Stone  V.  Imbody  et  al.  came  on  for  hear- 
ing on  a  motion  made  by  Blattner  to  set 
aside  the  service  by  publication  on  Im- 
body, and  during  the  argument  on  that 
motion  Wadleigh  asked  for  a  continuance 
and  leave  to  file  amended  pleadings  and 
to  obtain  new  service,  and  this  wasgrant- 
ed,  and  no  decision  made  on  the  pending 
motion.  Sixty  days  were  given  to  file 
said  amended  pleadings,  and  the  cause 
was  continued  until  the  next  term.  The 
time  for  filing  amended  pleadings  was  8al>- 
sequently  continued  by  the  court  until  the 
20th  day  of  January,  1889.  At  the  trial  it 
was  admitted  that  Imbody  had  been  a 
non-resident  of  the  state  since  the  Ist  dav 
of  January,  1887.  Wadleigh  admitted 
that  Blattner  had  judgment  as  claimed; 
that  execution  issued  ;  the  lot  was  levied 
upon  and  sold,  as  claimed;  that  Blattner 
purchased  the  same,  and  became  the  suc- 
cessor in  title  and  Interest  to  Imbody.  It 
was  admitted  that  the  building  on  said 
lot  was  completed  about  the  month  of  Oc- 
tober, 1886,  and  that  Blattner  has,  ever 
since  October,  1886,  been  a  continual  resi- 
dent of  Geary  count.y,  and  that  the  lot  Is 
situate  in  said  county.  Trial  at  the  April 
term,  1889.  Imbody,  Durbon,  Cameron, 
Roberts,  and  Stone  did  not  appear  or  an- 
swer herein.  Thereupon  thecause  went  to 
trial  on  the  petition  of  the  plaintiff,  Wad- 
leigh. and  the  answer  and  cross-petition 
of  Blattner,  and  the  answer  of  the  Badger 
Lumber  Company.  The  court  made  spe- 
cial findings  of  fact  as  follows:  "(1)  That 
due  and  legal  service  was  made  on  each 
and  all  of  the  defendants.  (2)  That  there 
is  due  from  the  defendant  William  imbody 
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to  the  plaintiff,  J.  B.  Wadleigh,  tbe  anm 
of  9164.60.  (8)  That  there  ia  due  from  tbe 
defendant  William  Imbody  to  tbe  defend- 
ant Badger  Lomber  Company  tbe  aam  of 
914.80.  (4)  That  from  September  21, 1886, 
to  October  9,  1880,  both  days  tncluBive, 
the  defendant  William  Imbody  was  the 
owner  of  the  premises  described  in  plaln- 
titrs  petition,  to-wit,  lot  7.  bloclc  26,  In 
Caddy's  addition  to  Junction  City,  In  Da- 
Tla  [now  Geary]  county,  Kansas.  (5)  Tbe 
court  further  flndn  that  the  amount  due 
tb«  defendant  tbe  Badger  Lumber  Compa- 
ny from  tbe  defendant  William  Imbody  Is 
a  lien  npon  the  premises  mentioned  In  tbe 
last  finding.  (6)  Tbe  court  further  finds 
that  the  amount  due  the  plalntllf,  J.  B. 
Wadleigh,  from  tbe  defendant  William  Im- 
body, id  also  a  lien  upon  said  premises. 
To  which  finding  tbe  defendant  J.  J.  Blatt- 
ner  at  the  time  excepted.  (7)  The  court 
further  finds  that  both  of  the  liens  men- 
tioned in  the  fifth  and  sixth  findings  are 
equal  in  priority.  To  which  the  defend- 
ant Blnttner  at  the  time  excepted.  (8) 
The  court  further  finds  that  said  liens  are 
prior  and  superior  to  any  Hen,  right,  title, 
or  interest  of  the  defendant  J.  J.  Blattner 
in  or  to  said  premises.  To  which  finding 
the  defendant  J.  J.  Blattner  at  the  time 
duly  excepted.  (9)  The  court  finds  as  a 
conclnston  of  law  that  from  all  the  facts 
proven  and  admitted  In  this  case,  together 
with  all  undisputed  allegations  o(  fact 
contained  In  the  petition  of  the  plaintiff 
and  the  answer  and  cross-petition  of  the 
defendant  J.  J.  Blattner,  that  the  statute 
of  lln)itatlons  within  which  au  action 
must  be  bronght  to  foreclose  a  mechanic's 
Hen  did  not  run  In  favor  of  the  defendant 
J.  J.  Blattner.  To  which  conclusion  of 
law  the  defendant  J.  J.  Blattner  at  the 
time  excepted.  (10)  That  the  defendant 
J.  J.  Blattner  purchased  said  lot  7,  In 
block  26,  in  Cuddy's  addition  to  Junction 
City,  in  Davis  [now  Geary]  county,  Kan- 
sas, at  sheriff's  sale  on  the  6th  day  of  De- 
remher,  18S6,  and  has  been  the  owner 
thereof  ever  since  said  purchase,  subject  to 
the  Hens  aforesaid. "  The  following  judg- 
ment was  rendered:  "Wherefore  it  Is  by 
the  court  ordered  and  adjudged  that  the 
defendant  the  Badger  Lumber  Company 
recover  from  the  defendant  William  Im- 
body the  sum  of  914.80.  It  Is  further  ad- 
Judjjed  that  the  plaintiff,  J.  B.  Wadleigh, 
recover  from  the  defendant  William  Im- 
body the  sum  of  9164.50.  It  Is  further  ad- 
Judged  that  snid  amount  herein  found  to 
be  due  the  Badger  Lumber  Company,  to- 
wit.  91'1-SO,  and  also  the  amount  herein 
fonud  due  the  plaintiff,  J.  B.  Wadleigh,  to- 
wlt,  9164.50,  eanh  Is  a  first  and  prior  Hen 
opon  the  aforesaid  described  premises,  to- 
wlt,  lot  7,  In  block  26,  In  Cuddy's  addition 
to  Junction  City,  in  Geary  county,  Kan- 
sas. To  all  that  part  of  tlio  Judgment 
making  the  amount  found  due  the  plain- 
tiff, J.  B.  Wadleigh,  a  Hen  prior  and  supe- 
rior to  the  right,  title,  and  Interest  of  the 
defendant  J.  J.  Blattner,  the  defendant  J. 
J.  Blattner  at  the  time  duly  excepted. 
Wherefore  it  is  by  the  court  here  ordered 
that  an  order  of  sale  issue  out  of  this 
court  to  tbe  sheriff  of  Geary  county,  Kan- 
sas, commanding  said  sheriff  to  advertise 
and  sell  as  upon  an  execution  according 


to  law  said  pmnlflM,  to-wlt,  lot  7,  in 
block  26,  In  Caddy's  addition  to  Junction 
City,  Qeary  county,  Kansas,  and  that  out 
of  tbe  proceeds  of  said  sale  be  pay  to  the 
defendant  Badger  Lumber  Company  said 
sum  of  914.80,  together  with  6  per  cent,  in- 
terest thereon  from  the  3d  day  of  April, 

A.  D.  1889,  and  also  pay  to  the  plaintiff,  J. 

B.  Wadleigh,  the  said  sum  of  9164.50,  to- 
gether with  6  per  cent.  Interest  thereon 
from  the  8d  day  of  April,  1889,  and  also 
pay  the  costs  of  this  suit.  To  all  of  which 
the  defendant  J.  J  Blattner  at  the  time 
duly  excepted."  Blattner  made  u  motion 
for  a  new  trial,  but  this  was  overruled, 
and  he  saved  all  proper  exceptions,  and 
brings  the  case  here  for  review. 

1.  Many  questions  are  discussed  by 
counsel  for  the  plaintiff  in  error,  Bluttner, 
who  brings  the  case  here.  It  seems  to  us 
that  tbe  important  question  is  whether 
the  lien  of  Durbon,  that  was  assigned  to 
Wadleigh,  was  a  fair  compliance  with  the 
statutory  requirements.  Does  the  omis- 
sion In  the  Hen  to  state  plainly  and  ex- 
pressly the  name  of  the  owner  of  the  lot 
invalidate  the  Hen?  The  statute  under 
wbicb  the  Hen  was  attempted  to  be  cre- 
ated, being  section  632  of  the  Code, 
(Comp.  Laws  18S5,1  Is  as  follows:  "Sec.  3. 
Any  person  claiming  a  lien  as  aforesaid 
shall  file  In  the  otiluo  of  the  clerk  of  the 
district  court  of  the  county  In  which  tiie 
land  Is  situated  a  statement  setting  forth 
tbe  amount  claimed,  and  the  Items  there- 
of, as  near  as  practicable,  the  name  of  tbe 
owner,  tbe  name  of  the  contractor,  and  a 
description  of  the  property  subject  to  the 
lien,  verified  by  affidavit,''  etc.  It  wlH  be 
noticed  that,  among  other  things,  the  sec- 
tion imperatively  requires  that  the  state- 
ment shall  contain  "the  name  of  the  own- 
er." In  the  case  of  Newman  v.  Brown,  27 
Kan.  117,  this  question  was  expressly  de- 
cided against  tlie  validity  of  a  statement 
of  lien  that  did  not  charge  some  person  by 
name  with  being  the  owner  of  the  prop- 
erty. This  court  says:  "It  Is  not  a  com- 
plete statement.  A  mechanic's  Hen  is  a 
creature  of  the  statute,  and  he  who  would 
perfect  one  munt  follow  the  plain  pro- 
visions of  the  statute,  otherwise  be  must 
look  to  the  man  with  whom  he  made  his 
contract."  This  is  the  construction  given 
the  old  law,  under  which  this  contract 
was  made,  bvthis  court;  and  It  Is  strong- 
ly supported  by  the  decislnns  of  other  tri- 
bunals, as  cited  in  the  brief  of  counsel  for 
plaintiff  in  error.  A  reference  to  the  rec- 
ords in  the  office  of  the  clerk  of  the  dintrict 
court  or  other  county  officers,  sliowinfs 
that  Imbody  was  the  owner,  is  not  suffi- 
cient, as  contended  by  counsel  for  defend- 
ant In  error.  These  do  not  create  the  lien. 
It  Is  created  by  the  statement  filed,  con- 
taining all  the  necessary  allegations  of 
the  statute;  and  this  statement  cannot 
be  reinforced  by  outside  references;  it 
must  be  complete  within  itself  to  have 
effect  as  a  statutory  Hen.  This  is  the 
logic  of  the  cases  of  Conroy  v.  Perry,  20 
Kan.  472;  Wood  v.  Gruble,  31  Kan.  69.  1 
Pac.  Rep.  277,— as  well  as  the  express  dec- 
laration in  Newman  v.  Brown,  supra. 
If  the  Durbon  statement  created  no  lien, 
then  there  was  none  to  assign,  and  none 
to  be  barred  by  tbe  statutes  of  limitation. 
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and  Wadleigh  had  no  rlglitn  to  be  en- 
forced. We  recomiTieQd  that  the  Judcment 
be  reversed,  and  the  cause  remunded  lor 
lurtber  proceedlnga. 

Per  Curiam.    It  Is  ao  ordered;  all  tbe 
Justicea  concurring. 


(4S  K»n.  SU)  — — — 

Davenpokt  v.  Sadler. 

(Supreme  Court  of  Kantat.    March  8, 1803.) 

ElJECTMiiNT— Taz-Desd  to  Coontt  —  Rights  of 

SUCCE88ITB    OBAHTBB8  — PaBMANBirr    iMFBOVa- 

MBMT8. 

1.  In  an  action  of  ejectment  for  tbe  recovery 
of  certain  real  estate,  held,  that  chapter  88  of 
the  Laws  of  1877  is  valid,  and  that  all  the  pro- 
ceedinc^s  had    ander  it  In  oonnection  with   the 

groperty  in  controversy  vfere  sutBoiently  regular 
>  render  them  valid;  bat  as  tbe  sheriff's  deed 
which  was  executed  to  the  county  may  never 
have  been  delivered,  and  as  it  certainly  vras  not 
rAiorded  until  after  all  the  rights  of  both  parties 
to  tbe  action  had  accrued,  /leid,  that  tbe  county 
obtidned  only  an  equitable  interest  In  tbe  prop- 
erty, and  that  the  holders  of  the  patent  title  at  all 
times  held  the  legal  title  thereto,  but  that  the 
county  held  an  interest  which  it  might  trans- 
fer at  any  time  by  any  proper  proceedings,  and 
that  an  order  of  the  county  board  permitting 
the  holders  of  the  patent  title  to  redeem  the 
land  from  the  original  tax-sale,  and  the  various 
taxes  included  in  the  original  judicial  proceed- 
ings bad  under  said  chapter  89,  by  simply  paying 
•  certain  tax,  would  transfer  such  interest,  and 
that,  after  such  redemption  by  such  order  and 
payment,  the  county  would  no  longer  have  any 
interest  in  the  property  to  transfer  to  any  other 
person. 

a.  Subsequently  another  person,  who  had  no 
Interest  in  the  property,  procured  a  quitclaim 
deed  therefor  from  the  countv  by  paying  a  small 
consideration  therefor,  and  also  paid  the  taxes  on 
the  property  for  two  years,  which  taxes  were 
legal  and  valid  liens  thereon.  Held,  that  such 
person  procured  no  title  to  the  property,  but  that, 
as  he  was  the  defendant  in  the  action  of  eject- 
ment, the  possession  of  the  property  will  not  be 
awarded  to  the  plaintiff,  who  is  tbe  holder  of  the 
patent  title,  and  the  holder  of  the  Interest  first 
transferred  by  the  county,  until  such  plaintiff 
shall  pay  or  tender  to  the  defendant  the  taxes, 
with  interest,  which  were  paid  by  him. 

{.SylUibvM  by  the  Court.) 

Error  from  diatrlct  court,  Butler  conn- 
ty ;  C.  A.  Lbland,  Judge. 

Ejectment  by  John  Davenport  agalnat 
HolineH  E.Sadler.  Fromn judgment Jorde- 
fendant,  nlaintiff  brings  error.    ReversPd. 

John  W.  Deford  and  Hamilton  *  Cuhbl- 
SOD,  for  plaintiff  in  error.  Oillett  A  Sad- 
ler, for  defendant  in  error. 

Valrntine,  J.  This  waa  an  action  in 
tbe  nature  of  ejectment,  brought  in  the 
district  court  of  Butler  county  on  Septem- 
ber 24,  ISSS,  by  John  Davenport  against 
Holmes  E.  Sadler,  for  the  recovery  of  sec- 
tion 24,  In  township  24,  range  7,  in  said 
county.  The  case  WHS  tried  on  December 
27, 1888,  before  the  court  without  a  jury, 
and  on  February  22, 1889,  the  court  ren- 
dered its  decision  and  judgment,  making 
special  Ondings  of  fact  and  law,  and  ren- 
dering judgment  in  faror  of  the  defendant 
and  against  the  plaintiff;  and  the  plain- 
tiff, as  plaintiff  in  error,  brings  the  case  to 
tbis  court  tor  review.  Tbe  findings  of  fact 
and  law  made  by  the  court  below,  so  far 
aa  it  la  necessary  to  state  them,  read  as 
follows:  Findings  of  fact:  "(1)  The  plain- 


tiff's title  to  the  preralsea  In  controversy, 
to-wit,  section  24,  township  24,  range?, 
Butler  Co.,  Kansas,  consists  of  as  foUowa, 
vis. :  (a)  Patents  from  the  United  State* 
to  J.  E.  McGinn,  dated  1868;  (6)  a  quit- 
claim  deed  from  J.  B.  McClun  and  wife  to 
John  Nichols,  dated  June  6, 1808,  record- 
ed December  13, 1869;  (c)  a  deed  from  John 
Nichols  and  wife  to  David  M.  Bunu,  dated 
Mawh  15,  18G9,  recorded  May  12,  l.s70;  (d) 
a  warranty  deed  from  David  M. Buna  and 
wife  to  Joseph  A.  Towle,  dated  June  2, 
1880,  recorded  October  28. 1881 ;  (e)  a  war- 
ranty deed  from  Joseph  A.  Towle  and 
wife  to  John  Davenport,  the  plaintiff, 
dated  May  2. 1882,  recorded  May  6, 1&S2. 
(2)  The  defendant's  title  to  said  premiaea 
is  based  on  conveyances  and  proceedings 
as  follows:  (a)  A  sheriff's  deed,  which  is  in 
words  and  figures  following,  to-wit: 
[Here  follows  the  above-mentioned  sher- 
iff's deed  copied  in  full.  It  was  executed  by 
tbe  sheriff  of  Butlercountyon  April26,188U. 
conveying  the  property  in  controversy, 
among  other  propery,  to  Butler  couuty, 
and  was  recorded  on  January  9, 1888.  It 
seems  to  be  sufBcient  in  form,  and  the  ques- 
tions presented  concerning  it  we  shall 
mention  and  discuss  hereafter.]  (6)  A 
contract  of  aale  in  writing  embraced  in 
the  following  petition  and  order,  to-wit: 
'To  the  Honorable  Board  of  County  Com- 
missioners of  Butler  County,  Kansas^ 
Gentlemen :  I  desire  to  purchase  section 
24,  township  24  south,  of  range  7  east  ol 
6  principal  meridian,  and  also  tbe  south- 
west quarter  of  section  8,  township  23 
soutb,  of  range  8  oast  of  6th  p.  m.,  which 
were  sold  by  the  sheriff  of  Butler  county 
to  said  county  for  delinquent  taxes,  and 
proceedings  had  under  chapter  39  of  the 
Laws  of  1877;  and  I  hereby  offer  to  pay 
to  said  county  for  the  same  the  sum  of 
150.00,  and  the  taxes  for  1878  and  1879  on 
said  section  24.  township  24,  range  7, 
amounting  to  9138.68,  making  in  all  the 
sum  of  1208.68.  Respectfully  submitted, 
HoLMRB  E.  Sadler.'  'Commissioners' 
Journal  D,  April  term.  1887,  Butler  Co., 
Kansas.  State  of  Kansas,  county  of  But- 
ler. County  Clerk's  Office,  El  Dorado, 
Kansas.  Monday,  April  11,  1887.  Tbe 
board  of  county  commissioners,  Butler 
Co.,  Kansas,  met  in  regular  session  as  re- 
quired by  law.  Present:  T.  R.  Pnrcell, 
chairman;  J.  K.  Skinner  and  A.  Kuster, 
commissioners;  E.  H.  Hutchings,  county 
attorney,  and  James  Fisher,  county  clerk. 
Friday  morning,  April  15.  1887.  Board 
met.  Members  all  present.  In  the  matter 
of  the  application  of  Holmes  B.  Sadler  to 
purchase  section  24,  township  24,  range? 
east,  and  the  south-west  quarter  of  sec- 
tion 8,  township  23,  range  8.  Butler  Co., 
Kansas.  And  now  comes  Holmes  E. 
Sadler,  and  makes  application  to  pur- 
chase section  24,  townHhip24. range  7  east, 
and  the  south-west  quarter  of  section  8, 
township  23,  range  8,  which  were  sold  by 
the  sheriff  of  Butler  county  for  delinquent 
taxes  In  proceedings  had  under  chapter 
89  In  the  Laws  of  1877,  and  offers  to  pay 
to  said  Uutier  county  for  tbe  same  the 
sum  of  f 50.00,  and  the  taxes  of  the  years 
1878  and  1879  of  said  section  2t,  township 
24,  range  7,  amounting  to  f  158.G8,  making 
in   all   the   sum   of   $208.68.     The   board 
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grants  said  application,  and  urdeni  the 
cbairnian  of  the  board  to  execute  and  de- 
liver to  Bald  Uulmes  E.  Sadler  a  quitclaim 
deed  to  said  described  land,  upon  the  pay- 
ment to  the  county  treasurer  of  said  Huro 
of  »208.6«.  T.  U.  PiiKCELi.,  Clialraiau 
Board  of  Co.  ConimlBsiouent.'  (c)  A  quit- 
claim deed  from  Butler  county,  Kansas, 
by  the  cbairmau  of  its  board  of  county 
commisaionera  to  Holmes  E.  Sadler,  dated 
April  18,  1887,  and  recorded  April  23,  1887. 
(.S)  As  to  the  procpedliiKS  upon  which  the 
Blieriff'B  deed  set  out  in  fludluK  No.  2  is 
based,  neither  the  petition  nor  the  notice 
of  the  pendency  of  such  suit  which  was 
published  gave  the  name  of  an.v  person  as 
owner  of  said  land,  or  any  part  thereof, 
bnt  all  of  said  proceedings  were  otherwise 
regular  and  sufficient.  At  the  time  such 
proceedings  were  instituted,  David  M. 
Bonn  appeared,  from  tl)e  rw-ords  In  the 
office  of  the  register  of  deeds  in  said  coun- 
ty, to  be  the  owner  of  said  land,  but  the 
county  attorney  who  brought  the  suit 
had  DO  actual  knowledge  or  information 
as  to  the  ownersblp  thereof.  (4)  In  ren- 
dering the  judgment  on  which  the  sheriff's 
deed  aforesaid  is  based,  the  court  made, 
among  others,  the  following  findings: 
'That  all  and  singly  the  allegations  con- 
tained la  safd  petition  for  the  sale  of  said 
lauds  were  true;  and  that  the  owner  of 
i>sld  land  was  unknown ;  and  that  the  land 
was  delinquent  fur  the  years  187U  to  1877, 
inclusive.'  (5)  David  M.  Bunn  has  re- 
sided Id  Franklin  county,  Kansas,  con- 
tinuously since  1875.  (6)  The  deed  from 
David  M.  Bonn  and  wife  to  .Joseph  A. 
Towle.  referred  to  In  finding  No.  1,  pur- 
ports to  be  a  full  covenant  warranty  aeed 
for  a  consideration  of  f4,(HH).<HI,  but, 
by  a  collateral  agreement  between  the 
parties,  alt  claims  arlflDg  out  of  taxes 
were  excepted  from  such  covenants,  and 
the  actual  consideration  agreed  to  be  paid 
for  said  deed  was  fl2.5.00,  and  the  said 
.Tosepb  A.  Towle  took  the  title  as  trustee 
for  himself  and  one  H.  H.  Murray,  who 
wei-e  equal  partners  In  the  purchase.  (7) 
Said  H.  H.  Murray  thereupon  employed 
one  Hamilton  as  attorney  to  perfect  the 
title  of  said  land;  and  on  June  6,  18S1, 
said  attorney  tiled  with  the  clerk  of  said 
rounty  a  petition  In  writing,  which  has 
been  lost,  and  for  many  years  has  not 
been  seen,  and  which  was  substantially  as 
follows:  It  was  addressed  to  the  board 
of  county  commissioners  of  Butler  coun- 
ty, Kansas,  and  it  stated,  first,  that  D.  M. 
Bunn  was  the  owner  of  the  land,  nectiou 
24.  township  24,  range  7  east.  In  Butler 
Tiiunty,  Kansas,  and  that  It  had  been  sold 
for  taxes  in  the  year  1871,  for  the  taxes  of 
1S70,  and  that  certain  other  taxes  for 
other  years  had  been  carried  back  to  that 
tax-sale,  naming  all  the  years  that  no 
taxes  bad  been  paid  ,  and  ai-ked  the  right 
to  redeem  the  said  land  from  the  said  tax- 
sales  on  payment  of  the  taxes  of  1880; 
and  was  signed  l*y  said  attorney,  as  at- 
torney for  P.  M.  Bunn.  Upon  the  back  of 
said  petition  was  indorsed  an  order  sub- 
stantially as  follows:  'The  within  peti- 
tion Is  granted,  and  the  treasurer  of  But- 
ler county,  Kansa.'!.  is  authorized  to  Issue 
n  redemption  certificate  for  the  lands  de- 
ecribed  In   this   petition,   on   payment   to 


him  by  D.  M.  Bunn  of  all  taxes  ol  1880.  By 
order  of  the  board.  A.  T.  Havens,  Chair- 
man.' The  following  racord  of  the  trans- 
action aforesaid  was  thereupon  entered  Id 
the  journal  kept  by  the  county  clerk  ol 
said  county,  (Journal  C,  pages  274  and  273,) 
which  reads  as  follows :  *  Comuiissioneri< ' 
Journal.  June  Otb,  1881.  County  Clerk's 
Office,  .Fune  (ttb.  1881.  State  of  Kansas, 
Butler  county — ss. :  The  board  of  county 
eonimissloners  met  as  a  board  of  equliza- 
tion  as  required  by  law.  Present:  A.  T. 
Havens,  chairman;  M.  Guinty,  H.  N. 
Pierce,  L.  Knowles,  county  attorney,  and 
C.  P.  Strong,  clerk.  June  7th,  1881.  Com- 
missioners met  as  per  adjournment.  Mem^ 
bers  all  present.  June  8th,  1881.  Com- 
missioners met  as  per  adjournment. 
Members  all  present.  Application  of  M. 
Bunn  for  leave  to  redeem  certain  land 
from  an  nld  tax-sale  granted,  but  no 
redemption  certificate  to  Issue  until  taxes 
for  the  year  1880  are  paid.  No  furtber 
business  appearing,  the  board  adjourned. 
A.  T.  Havk.nh,  Chairman.'  (8)  The  attor- 
ney aforesaid  was  the  same  person  who, 
as  county  attorney,  had  instituted  and 
prosecuted  to  judgment  the  suit  on  which 
the  sheriff's  deed  aforesaid  is  based,  but 
bis  term  of  office  bad  expired  in  January, 
1879.  (9)  Said  attorney  thereupon  went 
to  the  treasurer  of  said  county,  and  paid 
the  taxes  for  1880  on  said  land,  amounting 
to  f71.60,  and  took  a  tax  receipt  therefor, 
and  the  said  treasurer  thereupon  made  an 
entry  In  the  sales-book  for  the  year  1871, 
opposite  the  entry  of  the  original  sale  of 
said  land  for  taxes,  as  follows:  'On  pe- 
tition of  D.  M.  Bunn,  by  order  of  the 
board  of  county  commissioners  this  sale 
order  redeemed  on  payment  of  the  taxea 
tor  the  year  1880.'  And  at  the  same  time 
said  treasurer  signed  a  certificate  whicli 
was  printed  on  the  back  of  an  abstract 
of  title  to  said  land,  which  was  presented 
to  him  by  said  attorney,  and  which  was 
Mnbstantiaily  in  the  following  form: 
'Stateof  Kunsas.county  of  Butler— as.:  I, 
the  underKigned,  treasurer  in  and  for  said 
county,  do  hereby  certify  that  there  are  no 
unpaid  taxes  or  nssessmeutti  of  any  kind 
on  the  tax-rolls  In  this  office  on  the  real 
estate,  section  24,  township  24,  range  7 
east.  Witness  my  hand  this  21st  day  of 
June,  1881.'  (10)  The  construction  placed 
by  said  attiirney  upon  the  action  of  the 
board  aforesaid  was  that,  upon  the  pay- 
ment of  the  taxes  of  1880,  all  back  taxes 
from  1870  to  1879,  inclnsive,  were  by  the 
board  to  be  canceled  and  abated.  (11) 
No  certificate  of  redemption  receipts  or 
writing  relating  to  said  transaction, 
other  than  as  above  set  forth,  was  ever 
signed  or  Issued  by  any  officer  of  said 
county,  and  no  other  entry  or  notation 
In  reference  thereto  was  ever  made  on  any 
records  of  said  county,  nor  has  any  other- 
or  further  sum  at  any  time  been  paid  into- 
the  treasury  of  said  county  on  account  of 
said  land  by  said  plaintiff,  or  those  under 
whom  he  claims,  except  the  plaintiff  has. 
paid  the  taxes  thereon  for  the  years  1881' 
to  1887,  inclusive,  as  the  same  accrued. 
(12)  Upon  the  back  of  the  abstract  afore- 
said was  printed  a  certificate  in  the  fol- 
lowing form,  which,  at  the  solicitation  of 
said  attorney,  was  signed  by  the  clerk  ot 
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tlie  district  court  of  said  county,  after  be 
had  erased  tbe  words  placed  in  brackets: 
'Statement  uf  judgment,  mechanics'  and 
otiier  liens.  Stiite  of  Kansas,  county  of 
Butler — ss. ;  I,  the  undernigned  clerk  of  the 
district  court,  Butler  county,  Kansas,  do 
hereby  certify  that  there  are  no  judg- 
ments, mechanics'  liens,  or  foreign  execu- 
tions on  file  or  of  record  in  this  ofHce,  or 
any  attachments  or  any  suits  pending 
in  said  county,  [against  said  within  de- 
scribed lands,  nor]  against  any  grantors 
or  grantees  herein,  [nor  against  any  other 
person  through  whom  title  herein  is  de- 
rived, except,]  to-wit,  J.  E.  McOlun,  John 
Nichols,  David  M.  Bunn,  Joseph  A.Towle. 
Witness  my  band  and  seal  this  21st  day 
of  June,  A.  D.  1881.'  (13)  The  plaintiff 
bought  said  land  of  said  Joseph  A.Towle, 
relying  upon  the  said  abstract  and  the 
certificate  thereon.  He,  however,  first 
wrote  to  said  attorney,  asking  an  expla- 
nation of  the  erasures  in  the  certificate  of 
said  clerk  thereon,  and  was  answered 
that  latterly  the  said  clerk  had  declined 
to  sign  such  certificates  upon  the  back  of 
any  abstract  without  first  erasing  said 
words.  04)  Tbe  defendant  purchased 
said  land  of  said  county  without  actual 
knowledge  or  notice  of  any  of  tbe  matters 
set  forth  in  findings  Nos.  3  to  13  above, 
inclusive,  and  witliout  any  constructive 
notice  thereof,  except  as  he  was  charged 
with  notice  by  reason  of  the  existence  of 
tbe  words  above  set  forth.  (15)  And  the 
court  further  finds  that  there  was  no  evi- 
dence offered  on  said  trial  as  to  whether  or 
not  the  sheriff's  deed  aforesaid,  which  was 
produced  by  defendant,  was  everdelivered 
to  said  Butler  county,  Kansas,  or  to  any 
of  tbe  officers  or  agents  of  said  county, 
and  tbat  neither  the  chairman  of  the 
board  of  county  commissioners  or  county 
treasurer  or  county  attorney  of  said 
county  for  the  year  1881  had  any  knowl- 
edge of  the  execution  of  said  deed  b}'  said 
sheriff  to  said  county  at  any  time  during 
the  year  1881."  Oonclusion  of  law:  "The 
defendant  ought  to  recover." 

The  facts,  stated  briefly  and  in  chrono- 
logical order,  are  substantially  as  follows: 
Uu  June  6,1867,  John  £.  McClun  purchased 
the  land  in  controversy  from  the  United 
States.  On  Juno  8,  1808,  McClun  and  wife 
executed  a  quitclaim  deed  for  the  land  to 
John  Nichols.  On  March  15th,  Nichols 
and  wife  executed  a  warranty  deed  for  the 
land  to  David  M.  Bunu.  On  May  15, 1869, 
patents  were  issued  for  the  land  from  the 
United  States  to  McClun.  On  December 
13, 1869,  the  deed  from  McClun  and  wife  to 
Nichols  was  recorded.  On  May  12,  1870, 
tbe  deed  from  Nichols  and  wife  to  Bunn 
was  recorded.  Taxes  were  levied  upon 
the  land  for  the  year  1870,  and  annually 
thereafter,  and  were  paid  only  as  hereafter 
stated.  On  May  1, 1«77,  chapter  39  of  the 
Laws  of  that  year,  for  the  collection  of 
delinquent  taxes,  took  effect.  On  April  5, 
1878,  the  county  attorney  of  Butler  county 
commenced  an  action  under  that  chapter 
to  collect  the  taxes  on  the  laud  for  the 
years  1870  up  to  1877,  inclusive,  none  of 
such  taxes  having  been  paid  at  that  time, 
and.  Indeed,  have  never  been  paid,  except 
as  hereafter  stated.  On  September  27, 
1878,  Judgment  was  rendered  in  such  ac- 


tion by  default.  On  March  18, 1879.  said 
chapter  39  of  tbe  Laws  of  1877  was  re- 
pealed by  chapter  42  of  the  Laws  of  1879, 
but  with  proper  saving  clauses.  On  Octo- 
ber 21,  1879,  an  order  of  sale  was  issued  on 
such  judgment;  and  on  December  2, 1879, 
the  land  was  sold  on  such  order  of  sale  to 
Butler  county  for  at  least  two-thirds  of 
its  appraised  value,  amounting  to  $1,373.- 
83.  At  tbe  March  term  of  the  court  in  18S0, 
such  sale  was  confirmed,  and  a  sheriff's 
deed  was  ordered.  On  April  26,  1880,  the 
sheriff's  deed  for  the  land  was  executed  to 
Butler  county.  On  June  2,  1880,  Bunn  and 
wife  executed  a  warranty  deed  to  Joseph 
A.  Towle.  On  July  8, 1881,  as  the  record 
shows,  bat  in  all  probability  on  June  8, 
1881,  an  application  was  made  by  Hamil- 
ton, in  tbe  name  of  Bunn,  but  as  an  attor- 
ney and  agent  representing  all  the  parties 
interested  in  the  patent  title,  to  tbe  coun- 
ty board  of  Butler  county,  to  redeem  the 
lands  from  tbe  tax-sale  of  1871,  and  the 
taxes  of  1870  and  other  years,  by  paying 
to  the  county  treasurer  the  taxes  for  the 
year  1880;  and  the  board  granted  the  ap- 
plication, and  such  attorney  paid  tbe 
taxes  for  the  year  1880.  amounting  to  $71.- 
60.  On  June  21,  1S81,  the  county  treasurer 
certified  that  there  were  no  taxes  or  as- 
sessraents  due  against  the  land  in  contro- 
versy, and  this  certificate  was  given  to 
such  attorney.  On  October  20.  1881,  the 
deed  from  Bunn  and  wife  to  Towle  was 
recorded.  On  May  2,  1882,  Towle  and  wife 
executed  a  warranty  deed  for  the  land  to 
John  Davenport,  the  plaintiff  in  this  ac- 
tion, the  aforesaid  treasurer's  certiQcate 
having  been  shown  to  him.  The  consid- 
eration expressed  in  tbe  deed  is  $1,6.50,  and 
this  seems  to  have  been  the  real  consider- 
ation, aside  from  the  taxes  of  1881,  which 
were  then  due,  and  amounting  to  $73.77, 
which  Davenport  paid.  This  deed  was  re- 
corded on  May  6,  1882.  Davenport  after- 
wards paid  all  the  taxes  on  the  land  for 
the  years  1882  up  to  1887,  inclusive.  On 
April  18, 1887,  Butler  county  executed  a 
quitclaim  deed  for  the  land  to  Holmes  E. 
Sadler,  the  defendant  in  this  action,  the 
consideration  being  $50,  and  taxes  on  the 
land  for  the  years  1878  and  1879,  $158.68; 
total,  $208.68.  This  deed  was  recorded  on 
April  23.  1887.  On  January  9.  1888,  the 
sheriff's  deed  to  Butler  county  was  record- 
ed. The  defendant,  Sadler,  took  posses- 
sion of  the  land  in  March,  1888.  On  Sep- 
tember 24,  1888,  this  action  was  com- 
menced by  Davenport  against  Sadler  in 
Butler  county  for  the  recovery  of  the  land. 
We  shall  decide  this  case  upon  the  the- 
ory that  chapter  39  of  the  Laws  of  1877  is 
valid,  and  that  all  the  proceedings  had 
nnder  it  in  connection  with  the  property 
in  controversy  in  the  district  court  of  But- 
ler county,  including  the  judgment,  the 
sale  of  the  property,  and  the  confirmation 
of  such  sale,  were  all  sufficiently  regular 
to  render  them  valid.  A  sheriff's  deed  was 
also  executed  as  a  part  of  such  proceed- 
ings, and  w^e  shall  decide  this  case  apon 
the  theory  that  it  also  would  have  been 
Tulid  if  it  had  been  delivered  and  record- 
ed; but  as  it  may  never  have  been  deliv- 
ered, and  as  it  certainly  was  not  recorded 
until  after  all  the  rights  of  both  parties  to 
this  action  bad  accrued,  we  shall  decide 
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the  case  upon  the  theory  that  It  did  not 
convey  the  IcRal  title  tt)  the  property,  and 
that  the  holders  of  the  patent  title  at  all 
tlmea  held  and  continue  to  hold  the  leeral 
title.  Conveyance  Act,  g§  19-21.  But 
we  shall  also  decide  the  caHe  upon  the  the- 
ory tliat  by  such  Judicial  proceedingfs  the 
couuty  of  Butler  obtained  an  equitable  in- 
terest in  the  property,  which  it  could 
legally  have  transferred  to  other  parties, 
whether  such  other  parties  held  the  pat- 
ent or  any  other  title,  or  no  title;  and 
then,  upon  these  theories,  which  party,  at 
the  present  time,  holds  the  paramount  in- 
terest and  estate  in  the  property  in  con- 
troversy,— the  plaintiff,  Davenport,  or 
the  defendant,  Sadler?  In  our  opinion, 
Davenport  does.  Whatever  interest  the 
county  of  Butler  had  in  the  property  after 
such  judicial  proceedings,  and  during  the 
months  of  Jane  and  July,  1881,  It  trans- 
ferred to  the  holders  of  the  patent  title  by 
the  order  of  the  county  board  authorlz- 
ingand  permitting  such  holders  to  redeem 
the  property  from  the  tax-sale  of  1871,  and 
from  the  taxes  of  1870  and  other  taxes,  by 
simply  paying  the  taxes  for  the  year  18S0. 
The  county  could  have  transferred  its  in- 
terest in  the  property  by  executing  a 
quitclaim  deed  thereto,  such  as  it  execut- 
ed to  Sadler.  In  other  words,  we  are  of 
the  opinion  that  by  such  order  of  the 
couuty  board  in  1881,  and  by  the  payment 
by  the  holders  of  the  patent  title  of  the 
taxes  for  the  year  1S80,  and  the  payment 
by  Davenport  of  the  subsequent  taxes  up 
to  and  including  the  year  1887,  be  procured 
all  the  interest  which  the  county  had  In 
the  land  In  or  prior  to  the  yearlSSl.or 
which  it  ever  possessed  under  the  afore- 
said Judicial  proceedings.  This,  therefore, 
left  nothing  in  the  county  for  It  to  transfer 
to  Sadler  when  it  executed  its  quitclaim 
deed  to  liim  on  April  18, 1887. and  Sadlerof 
course  obtained  no  title  or  estate  in  the 
property  in  controversy  by  such  quitclaim 
deed.  Davenport's  equities  arealso  great- 
er than  Sadler's.  Davenport  holds  the 
original  patent  title,  and  has  paid  for  his 
interest  in  the  property  $1,650  and  seven 
years'  taxes,  while  Sadler  has  no  title,  and 
for  his  supposed  interest  in  the  property 
has  paid  only  f 50  and  two  years'  taxes ; 
and  when  iSadler  purchased  his  supposed 
interest  he  must  have  known  that  Daven- 
port or  some  one  else  had  regularly  paid 
the  taxes  on  the  property  from  the  year 
luSO  up  to  the  time  of  his  purchase  in  1887. 
Sadler,  however,  we  would  think,  has  a 
right  to  have  the  taxes  paid  by  him  re- 
funded. Tlie  county  at  the  time  of  the 
transaction  between  it  and  the  holders  of 
the  patent  title,  or  at  any  other  time,  had 
no  power  to  transfer,  in  the  manner  in 
which  it  did  transfer,  its  interest  in  the 
property  to  the  holders  of  the  patent  title, 
more  than  the  interest  which  it  obtained 
nnder  the  Judicial  proceedings  aforesaid. 
It  had  no  power,  when  it  permitted  the 
holders  of  the  patent  title  to  redeem  the 
property  from  the  tax-sale  of  1871  and  the 
subsequent  taxes,  to  cancel,  annul,  or  abate 
any  of  the  taxes  for  the  years  1878  and 
1879,  for  these  taxes  were  still  valid  out- 
standing taxes  and  liens  upon  the  land, 
which  conld  not  have  been  included  in  the 
aforesaid   Judicial   proceedings;    for    the 


Judgment  in  snch  proceedings  was  ren- 
dered on  September  27, 1878,  before  either 
of  these  taxes  had  become  due.  These 
taxes,  then,  for  the  years  1878  and  1879,' 
were  still  valid  taxes  against  the  land 
when  Sadler  procured  his  supposed  title 
by  obtaining  his  quitclaim  deed  from  But- 
ler county,  and  he  paid  these  taxes  be- 
cause of  his  supposed  interest  in  the 
property  which  he  procured  by  such  quit- 
claim deed,  and  to  the  extent  of  these 
taxes  we  think  Sadler  should  bo  reim- 
bursed. In  Justice  and  equity  the  holders 
of  the  patent  title  should  pay  these  taxes. 
They  were  under  obligations  to  pay  them 
when  Sadler  paid  them,  and  he  paid  them 
because  of  a  mistake  in  his  legal  rights, 
and  because  he  supposed  he  had  procured 
a  title  to  the  property;  and  now,  in  anal- 
ogy with  many  decisions  of  this  court  in 
actions  In  the  nature  of  ejectment  and  Iq 
equitable  actions,  we  shall  hold  that  be* 
fore  Davenport  is  put  into  the  possessiou 
of  the  property,  or  before  any  writ  of  res- 
titution for  the  possession  thereof  shall  be 
issued,  he  shall  pay  or  tender  to  Sadler 
the  amount  of  the  taxes  paid  by  Sadler 
for  the  years  1878  and  1879,  with  interest 
at  the  ordinary  legal  rate  from  the  time 
when  Sadler  paid  the  same  up  to  the  time 
of  the  payment  or  tender  to  be  made  by 
Davenport.  With  the  views  heretofore 
expretised  in  this  case  it  is  not  necessary 
to  decide  any  of  the  other  questions  pre- 
sented by  counsel.  The  judgment  of  the 
court  below  will  be  reversed,  and  cause 
remanded,  with  the  order  that  judgment 
be  rendered  in  favor  of  Davenport  and 
against  Sadler,  in  accordance  with  the 
opinions  of  this  court  herein  expressed. 
Ail  the  justices  concurring. 


Scnri.Eix  et  ah  v.  Hai.ver. 

(.Supreme  Court  of  Kansas.    March  5, 1893.) 

Fbacdui^ent  Ve.sdeb— Rights  of  Vekdob— Bosa 

FlUB  PliKCHASEB. 

Where  a  vendee,  by  a  fraudulent  pur- 
chase, procures  personal  property  from  an  inno- 
cent vendor,  and  then  sells  it  to  another  for  the 
consideration  only  of  the  payment  of  a  pro-ex- 
isting  debt,  the  original  vendor  may  treat  all 
transfers  as  void,  and  recover,  in  an  action 
against  the  purchaser,  from  the  fraudulent  ven- 
dee, the  value  of  the  property. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county ; 
Craki.es  B.  Graves,  Judge. 

Action  by  Seigfried  Schulein  and  A. 
Scbulein  against  D.  W.  Uainer  to  recover 
for  goods  sold.  Verdict  and  Judgment  for 
defendant.  Plaintiffs  bring  error.  Re- 
versed. 

T  N.  Sedgwick,  for  plaintiffs  in  error. 
J.  Jay  Buck,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action 
brought  in  the  district  court  of  Lyon 
county  on  November  19, 1887,  by  Seigfried 
Schulein  and  A.  Schulein,  partners  as  Seig- 
fried Schulein  &Co.,  against  D.  W.  Hainer, 
for  the  recovery  of  $243.85,  and  interest. 
The  case  was  tried  before  the  court  and  a 
Jury,  and  the  verdict  and  judgment  were 
in  favor  of  the  defendant,  and  against  the 
plaintiffs;  and  the  plaintiffs,  as  plaintiffs 
in  error,  bring  the  case  to  this  court.    IL 
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appears  that  the  plaintitTs  wei-e  ROKaged 
in  a  wholesale  druK,  stationery,  and  no- 
tion boeineMS  at  Ft.  Si;ott,  in  Bourhon 
county;  the  defendant  was  engaged  in  a 
retail  business  o(  the  same  character  at 
Emporia,  in  Lyon  county;  and  J.  E. 
Thomas  was  engaRed  In  a  lilie  retali  busi- 
ness at  Dunlap,  in  Morris  county.  Thom- 
as purchased  of  the  plaintiffs  certain 
goods,  and  sold  them  to  the  defendant, 
Hainer,  for  the  consideration  only  of  the 
pnyraentof  a  pre-existing  debt  due  from 
Thomas  to  Hainer.  At  the  time  of  these 
purchases  and  sales,  Thomas  was  insol- 
vent, and  had  an  outBtanding  chattel 
mortgage  on  bis  goods  for  all  that  they 
were  worth;  and  there  was  also  some 
evidence  tending  to  show  that  he  bought 
the  goods  from  the  plalntlHs  with  the  in- 
tention of  defrauding  thera,  and  of  not 
paying  for  them.  On  the  trial  in  the  court 
beluw,  the  court  instructed  the  Jury, 
among  other  things, as  follows:  "(6)  The 
burden  of  proof  Is  upon  the  plaintiff  to  es- 
tablish the  claim  of  fraudulent  Intent  on 
the  part  of  said  Thomas,  as  alleged,  and 
the  Icnowled^e  thereof  on  the  part  of  the 
<jefendant,  Hainer,  and  that  the  goods 
sued  for  were  received  by  defendant,  Hain- 
er, and  the  value  thereof;  all  of  whl'-h 
must  be  sihown  by  a  preponderance  of  the 
evidence  In  the  case. "  The  plaintiffs  rely 
principally  npon  the  case  of  Henderson  v. 
Olbbs,  39  Kan.  679,  18  Pac.  Rep.  926,  in 
which  it  was  decided,  among  other  things, 
AS  follows:  "Where  personal  property  is 
4raadu1ently  procured  by  purchase  from 
-an  innocent  owner,  and  the  fraudnlent 
vendee  afterwards  sells  the  property  to 
■an  innocent  and  bona  Ade  purchaser,  ex- 
cept that  the  only  consideration  moving 
from  the  second  purchaser  to  the  fraudu- 
lent vendee  Is  the  payment  or  partial  pay- 
ment of  a  pre-existing  debt  due  from  the 
fraudnlent  vendee  tothesecond  purchaser, 
the  original  owner  may  rescind  the  ron> 
tract  made  by  him  with  bis  fraudulent 
vendee,  and  recover  the  property  from  the 
second  purchaser.  Where  personal  prop- 
erty Is  fraudulently  procured  by  purchase 
from  an  Innocent  owner,  and  the  fraudu- 
lent vendee  afterwards  transfers  the  prop- 
erty to  some  third  person,  the  title  passes 
'rom  the  original  owner,  first  to  the  fraud- 
ulent vendee,  and  then  to  the  third  person, 
subject  only  to  the  right  of  the  original 
owner  to  rescind  his  contract  with  his 
fraudulent  vendee  and  retnlce  the  proper- 
ty; and  this, only  when  he  places  orleaves 
both  his  fraudulent  vendee  and  the  second 
purchaser  in  the  same  condition  they  were 
In  before  their  respective  purchases."  For 
the  purposes  of  this  case  we  shall  treat 
the  two  cases  as  being  precisely  alike,  ex- 
<'vpt  in  the  following  particulars:  The 
first  case  was  an  action  of  replevin, 
brought  by  the  original  vendor  against 
ilie  second  purchaHer,  to  recover  the  iden- 
ticnl  property  sold  by  the  original  vendor, 
while  this  case  is  an  action  by  the  original 
vendor  against  the  second  purchaser  for 
the  recovery  of  9*243.85,  the  value  of  the 
goods  which  had  previously  been  sold  by 
the  original  vendor  to  the  fraudulent  ven- 
dee, and  transferred  by  him  to  the  second 
purchaser.  In  other  words,  the  two  cases 
.are  preciseLv  alike,  except  that  one  was 


replevin  for  the  identical  property,  while 
the  other  is  for  Its  value.  We  shall  dis- 
cuss these  distinctlonH  hereafter.  Of 
course,  a boo;<  ^^/epurchaser  from  a  fraud- 
ulent vendee  would  obtain  a  good  title, 
and  would  not  be  subject  to  any  liability; 
but  Mr.  Tledman,  in  bis  work  on  Sales, 
(section  329,)  says  that,  in  order  that  one 
may  claim  to  l>e  a  bona  Ode  purchaser, 
three  things  must  be  establlKhed.  The 
first  we  shall  omit.  The  second  and  third 
are  as  follows*  "In  the  second  place,  the 
interest  must  be  acquired  for  a  valuable 
consideration.  Something  of  value  must 
be  parted  with,  or  some  contingentliabili- 
ty,  like  a  guaranty,  acceptance,  or  in- 
dorsement, must  be  assumed  by  the  party 
acquiring  the  Interest  in  the  goods.  Al- 
though there  are  a  few  cases  which  main- 
tain that  a  pre-existing  debt  is  a  suflicleut 
consideration  to  make  an  attaching  cred- 
itor a  bona  tide  purchaser, the  betteropin- 
ion  is  that  it  Is  not  sufficient,  because 
there  is  no  parting  with  value,  in  reliance 
upon  the  title  to  the  goods  thus  acquired, 
and  that  an  attaching  or  other  creditor 
is  not  a  bvtia  tide  purchaser,  unless  the 
debt  was  incurred  subsequently  and  upon 
the  credit  of  the  goods,  or  something  of 
value  has  been  given  in  the  way  of  securi- 
ty, such  as  notes,  in  consideration  ol  the 
transfer  of  property,  or  where  additional 
property  is  given  to  the  transferrer  as 
partconslderatlon  of  the  transfer.  And  the 
same  rule  has  been  applied  to  assignees  in 
bankruptcy,  and  assignees  for  the  benefit 
of  creditors.  Finally,  the  purchaser  must 
take  tlie  goods  In  good  faith,  and  without 
notice  of  the  defect  In  his  vendor's  title. 
But  not  only  must  he  be  without  knowl- 
edge of  the  defect,  but  he  must  not  even 
know  facts  which  are  calculated  to  arouse 
the  suspicion  of  a  reasonably  prudent'  man 
that  everything  was  not  right.  And  he  is 
a  bona  fide  purchaser  only  to  the  extent 
of  the  consideration  which  he  has  trans- 
ferred before  learning  of  the  delect  of  title. 
He  cannot  claim  to  he  a  bona  tide  holder 
as  to  tlie  consideration  which  be  transfers 
after  knowledgeof  the  defert.  Theburdeu 
of  proof  is  on  the  party  who  claims  the 
protection  of  a  bona  tide  purchaser."  We 
arc  Inclined  to  think  that,  in  principle,  the 
case  of  Henderson  v.  GIbbs,  39  Kan.  679. 
18  Pac.  Itep.  920,  is  controlling  In  the  pres- 
ent case,  notwithstanding  the  differences 
existing  between  them.  The  rule  as  enun- 
ciated in  that  case  was  stated  only  just 
broadly  enough  to  cover  the  facts  of  that 
case,  and  not  as  broadly  as  it  might  have 
been  stated,  or  as  it  in  fact  is.  In  that 
case  it  was  decided  that  the  original  ven- 
dor had  the  right  to  pursue  his  property 
into  the  hands  of  the  purchaser  from  bis 
fraudulent  vendee,  and  to  recover  it  in  an 
action  of  replevin,  and  that  was  upon  the 
theory  that  tlie  original  vendor  had  the 
right  to  treat  the  sale  to  his  fraudulent 
vendee  as  void,  not  only  as  to  the  fraudu- 
lent vendee,  but  also  as  to  the  purchaser 
frona  each  fraudulent  vendee,  tor  the  rea- 
son that  such  purchaser  was  not  a  bona 
Ude  purchaser,  and  this  for  the  reason 
that  he  took  the  property  from  the  frand- 
ulent  vendee  only  In  payment  of  a  pre-ex- 
isting debt:  and,  treating  the  sale  as 
void,  the  said  purchaser  from  thefraudu- 


Digitized  by 


Google 


Cdo.) 


BECKEU  e.  PUGH. 


178 


le&t  Tendee  obtained  no  title  to  the  piop-  jcovery;  tliat  stakes  had  been  placed  at  each  end 
To  this  extent  the  caae  of  Hender- J  o'  fe  claim;  and  that  there  were  also  other 


Gibbs,  supra,  controls  this.     And, 


erty. 

son  v.  ... 

considering  the  property  as  still  belong- 
ing to  the  original  vendor,  he  wonld  cer- 
tainly, as  against  such  a  purchaser,  have 
the  right  to  resort  to  any  of  the  remedies, 
at  his  election,  vrhich  would  be  proper  in 
a  ease  where  one  party  is  wrongfully  de- 
taining the  property  of  another  from  him, 
or  has  converted  the  same  to  his  own  use. 
The  remedy  might  be  an  action  of  replevin 
for  the  specific  property,  or  it  might  be  an 
action  for  money  up  to  the  value  of  the 
property,  or  up  to  the  amount  of  the 
benefit  derived  therefrom  by  the  purchaser 
from  the  fraudolent  vendee,  as,  for  in- 
stance, the  proceeds  of  a  sale  of  the  prop- 
erty made  by  such  purchaser.  The  action 
of  replevin  would  not  always  be  an  ade- 
qtiate  remedy.  As  to  real  estate  it  could 
never  be  a  remedy  at  all;  and  as  to  per- 
sonal property  it  cotdd  be  a  remedy  only 
where  the  identity  of  the  property  was 
still  preserved,  and  could  be  established. 
In  the  present  ease,  the  defendant,  Hainer, 
after  purchasing  the  goods  from  Thomas, 
so  mixed  them  with  his  own  that  proba- 
bly they  could  not  afterwards  be  identified. 
We  can  imagine  other  eases  still  worse. 
Suppose  that  the  goods  were  cattle  or 
hogs,  and,  immediately  after  their  sale  to 
the  second  purchaser,  they  should  be  butch- 
ered, and  the  meat  sold  in  small  quantities  ment. 
to  a  thousand  different  purchasers.  Then  II  appellant,  Becker,  had  any  title  to  the 
what  would  the  action  of  replevin  be  ground  in  controversy,  it  would  seem 
worth t  And  would  the  original  vendor'  that  he  ought  to  have  established  such 
be  without   any   other   remedy  T     In    our  I  title  upon  the  last  trlaj.    That  tie  did  not 


stakes  on  the  property,  but  whether  they  had 
been  put  there  by  the  locators  of  this  particular 
claim  the  witnesses  did  not  know.  Held  that, 
considering  the  time  that  had  elapsed  since  the 
location,  this  was  soiBcient  to  establish  plain- 
tiff's title  under  said  section  2326,  and  entitle 
him  to  Judgment. 

Appeal  from  district  court,  Oilpln  coun- 
ty. 

This  was  an  action  brought  by  Ulysses 
Pogh,  De  Grass  Salisbury,  and  Edward 
S.  Blalte  against  Theodore  H.  Becker,  to 
secare  the  determination  u(  the  title  to 
certain  mining  property.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals. 
Aiflrmed. 

L.  C.  Rockwell,  for  appellant.  Teller  & 
Orabood,  for  appellees. 

Hatt.  C.J.  This  cam  has  been  tried 
three  times.  Three  jurlea  have  decided 
that  appellees,  Ulysses  Pogh  et  al.,  plain- 
tiffs below,  have  a  right  to  the  mining 
property  in  con  troversy ;  and  npuu  each 
of  these  verdicts  the  court  entered  Judg- 
ment awarding  them  the  property.  The 
first  of  these  jndguients  was  reversed  by 
this  court.  Becker  v.  Piigh,  9  Colo.  589, 18 
Pnc.  RAp.  906.  The  second  was  set  aside 
and  anew  trial  granted  nnder  the  stat- 
ute, upon  appellant  paying  the  costs. 
This  appeal  is  taken  from  the  third  Judg- 


opmion,  the  foregoing  instruction  given 
hv  the  court  to  the  iury  was  erroneous  so 
far  as  it  instructed  the  .iury  that,  in  order 
that  the  plaintiff  might  recover,  he  should 
establish,  by  a  preponderance  of  the  evi- 
dence, that  the  defendant,  Hainer.  had 
knowledge  of  the  fraudulent  intent  on  the 


do  Ro  if)  admitted  by  his  counsel.  Id  his 
abstract  of  record,  he  says  that,  "Inas- 
much as  the  defendant  does  not  claim  he 
would  be  entitled  to  the  verdict  on  the 
testimony,  the  balance  of  the  testimony 
in  the  record,  so  far  as  the  defendant's 
case  Is  concerned,  is  not  abstracted. "  The 


part   of   Thomas.     In   further  support  of  fjL^v^'Pr  i"1^2^^"'%nL""l°°'£'"A"J!!,^Ll'l* 


the  views  herein  expressed,  we  would  cite 
the  following  cases;  Hyde  v.  Ellery.  18 
^\(l.  496;  Pope  v.  Pone.  40  Miss.  516; 
Thompson  v.  Rose.  16  Conn.  71,  The 
iudgment  of  the  court  below  will  be  re- 
versed, and  cause  remanded  for  a  new 
trial.     All  the  .instices  concurring. 


17  Colo.  243) 

Becker  v.  Ptoh  et  al. 
(Supreme  Court  of  Colorado.    Feb.  15,  1892.) 

Mnfiso    Claims — Cotttest — liOCATiow — Strr- 
riciENCY  OF  Evidence. 


title  t«  mining  property,  and  providing  that  in 
rti8eneitherpartyestabli.she8title  thereto  the  ju- 
ry shall  so  find,  and  judgment  shall  be  entered 
(Kvordingly,  neither  party  is  entitled  to  judg- 
ment nnless  his  title  is  established,  an  instruc- 
tion that  plaintiff  must  in  such  a  case  prove  his 
title  by  a  fair  preponderance  of  the  evidence, 
and  that,  if  the  evidence  be  equally  balanced, 
defendant  is  entitled  to  recover,  is  erroneous. 

2,  In  a  proceeding  to  determine  title  to  cer- 
tain mining  property  the  evidence  was  that  a' 
shaft  had  been  sunk  and  a  vein  of  mineral-bear- 
ine  qnartz  discovered  on  the  property  as  early  as 
1862;  that  a  notice  bod  been  placefl  at  the  month 
of  the  shaft,   showing  the  name  of  the  lode,   the 


to  show  a  right  of  recovery  m  appellant. 
Becker,  when  considered  by  itself,  but  if 
viewed  in  connection  with  the  evidence 
offered  and  rejected  the  result  Is  the  same. 
Under  these  circumstances,  he  may  pro- 
test against  the  issuance  of  a  patent  to 
appellees,  but  his  right  to  contest  under 
the  United  States  Statutes  may  well  be 
doubted.  The  act  of  congress  providing 
for  the  trial  In  the  courts  for  this  and 
similar  cases  provides,  in  case  neither 
party  establishes  title  to  the  premises  in 
controversy,  the  Jury  shall  so  find,  and 
Judgment  shall  he  entered  accordingly. 
Key.  St.  §  2*326.  Under  this  act,  it  is  clear 
that  neither  party  is  entitled  to  a  verdict 
or  Judgment  unless  his  title  to  the  ground 


1.  Suice,  under  Kev.St.  U.  S.  §  2.326,  relat 

ing  to  proceedings  for  the  determination' of  the  J  ,"'  'co1iT;'o7e«;' brestabllshed'  "Becker"v 
titlp  ta  mininir  nronertv  ami  nrnvidinir  thnf  in  1  'P  coniroversy  oe  eBxaDiiMnea.    uecKer  y, 

Pugh,  sapra.  We  will  therefore  examine 
the  record  and  evidence  for  the  purpose  of 
ascertaining  whether  or  not  appellees 
have  shown  sufficient  title  to  the  premises 
in  controversy  to  enable  them  to  procure 
a  patent  therefor  from  the  government. 

The  Judgment  was  reversed  upon  the 
former  appeal  because  there  was  no  proof 
concerning  the  erection  of  stakes  any- 
where on  the  claim.  This  proof  was  sup- 
plied on  the  Inst  trial  by  the  testimony  of 
Mr.  Orahood.  This  witness  testified  that 
he  was  on  the  ground  with  Mr.  Pugh,  one 


names  of  the  locators,  and  the  date  of  the  ^s-    of  the  locators  nf  the  claim,  as  early  as 
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the  moDtb  of  April,  1862.  He  aaya  that 
the  vein  had  then  been  Rtru'.'k,  and  that 
the  shaft  was  down  from  10  to  15  feet,  and 
that  afterwards  it  was  sunlt  to  the  depth 
of  20  or  30  feet,  and  that  still  later  the 
lode  was  worked  by  an  open  cnt  or  adit 
running  in  on  the  vein.  The  witness,  fur- 
ther testifying,  says  that  at  the  discovery 
shaft  there  was  a  sign  or  notice,  made 
from  a  piece  of  a  frnlt  box,  with  the  name 
of  the  lode,  the  name  of  the  locators,  and 
tbe  date  of  the  discovery.  At  the  wester- 
ly end  there  was  a  stake  that  was  sup- 
posed to  be  on  the  vein,  and  also  one  at 
the  east  end.  The  witness  also  testifies 
that,  at  the  time  mentioned,  he  saw  other 
stakes  upon  tbe  property;  but  whether 
they  were  Mr.  Pugb's  stakes,  or  whether 
put  there  by  hlra  or  not,  witness  was  un- 
able to  state.  He  says  that  the  stakes 
were  such  as  were  senerally  used  in  those 
days  for  claim  stakes.  We  think,  nnder 
the  circumstances,  this  testimony  is  sutti- 
cieiit  to  show  that  tbe  claim  was  then 
properly  staked.  It  is  to  be  remembered 
that  the  witness  was  testifying  from 
recollection  of  matters  that  occurred  26 
years  before.  After  such  a  lapse  of  time, 
more  definite  testimony  than  this  should 
certainly  not  be  required.  The  instances 
would  indeed  be  rare  where  after  the  lapse 
of  a  quarter  of  a  century  the  proof  of  the 
original  location  could  be  made  more  fully 
than  was  done  in  this  cnse.  In  addition 
to  the  staking  of  the  claim  and  the  sink- 
ing of  the  discovery  shaft,  which  disclosed 
a  well-defined  vein  of  mineral-bearing 
quartz,  the  evidence  shows  that  a  loca- 
tion certificate  was  duly  filed  and  record- 
ed, and  that  more  than  the  annual  labor 
npon  this  clnim  was  performed  each  and 
every  year  thereafter.  At  the  time  of  the 
location  of  this  claim  there  was  no  stat- 
ute, such  as  we  have  at  present,  fixing  the 
manner  in  which  claims  should  be  staked. 
This  was  left  entirely  to  the  local  custom 
and  rules  of  miners  In  the  particular  dis- 
trict. As  first  located,  there  were  three 
claims,  each  100  feet  in  lineal  measure- 
ment, along  the  vein.  This  entire  terri- 
tory was,  however,  included  in  the  one 
location  certificate  filed,  and  was  siibse- 
qnently  added  to  the  original  location. 
After  this  was  done,  and  in  1878,  the  300 
feet  claimed  was  surveyed,  and  an  amend- 
ed location  certificate  filed.  At  the  time 
of  this  survey,  six  substantial  posts  were 
set  to  mark  the  boundaries  of  the  claim, 
—one  at  each  corner  and  one  at  the  center 
of  each  side  line. — and  a  new  discovery 
sign  was  made  and  posted.  Still  later 
there  was  another  survey  made,  and,  in 
pursuance  of  this  survey,  a  second  amend- 
ed or  relocation  certificate  filed  upon  April 
15, 1885.  The  amended  and  the  original 
certificate,  recorded  in  1862,  all  describe 
the  same  property,  except  that  the  last- 
amended  certificate  includes  50  feet  of  ad- 
ditional territory  on  the  west  end  of  tbe 
claim.  Counsel  contend  that  each  of  these 
amended  location  certificates  Is  insuffielent 
under  the  law.  The  particular  defector 
defects  relied  upon  are  not,  however, 
pointed  out.  Tlie  first  location  certificate 
was  filed  for  record  long  before  the  act 
now  to  be  found  npon  our  statute-books 
was  passed.    It  may  be  admitted  that, 


'  tested  by  this  act,  this  location  certifi- 
cate, when  considered  alone,  is  imperfect. 
It  is  not,  how«ver.  necessary  to  deter- 
mine whether  or  not  such  location  certifi- 
cate was  a  sufficient  compliance  with  tbe 
law  as  It  then  stood.  The  subsequent  cer- 
tificates contalneu  everything  required  un- 
der the  act  of  1874,  and  the  record  of  plain- 
tiffs' claim  must  be  held  sufficient.  Mc- 
Ginnis  v.  Egbert,  8  Colo.  41,  5  Pac.  Rep. 
652.  The  appellants  in  this  case  contend 
that  appellees  had  no  right  to  include  the 
additional  50  feet  in  the  third  location  cer- 
tificate filed,  and  that  they  show  no  title 
to  such  additional  ground.  This  claim  Is 
bas>^d  upon  the  assumption  that,  in  order 
to  obtain  any  right  to  the  50  feet,  it  was 
necessary  for  them  to  sink  tbe  original 
discovered  shaft  10  feet  deeper,  or  to  sink 
a  new  discovered  shaft  and  fl.x  new  bound- 
aries in  the  same  manner  as  If  It  bad  been 
an  entirely  new  location.  We  do  not  un- 
derstand this  to  be  tbe  law  applicable  to 
cases  of  this  kind.  Here  the  locator  was 
not  endeavoring  to  make  a  new  location 
of  an  old  claim,  but  was  simply  desirous 
of  changing  bis  boundaries  so  as  to  take 
In  additional  territory.  This  he  bad  a 
right  to  do  under  section  2409  of  tbe  Gen- 
eral Statutes. 

The  appellant  claims  that  the  trial  court 
committed  error  in  several  of  the  instruc- 
tions given  to  the  jury,  but  has  not,  how- 
ever, deemed  this  matter  of  sufficient  im- 
portance to  print  such  instructions  in  the 
abstract  of  record.  We  have  carefully  ex- 
amined the  instructions  as  they  appear  in 
the  transcript,  and  find  the  same  to  be 
correct  In  all  substantial  particulars.  Ap- 
pellant requested  the  court  to  instruct 
the  jury  "that  plaintiffs  should  prove 
their  case  by  a  fair  preponderance  of  evi- 
dence, but  if  it  was  equally  balanced  as  to 
who  should  recover,  the  defendant  was 
entitled  to  this  verdict."  This  Instruc- 
tion is  in  direct  conflict  -with  the  act  of 
congress  under  which  the  case  was  tried, 
and  for  this  reason  it  was  properly  re- 
fused. If  the  plalntifls  had  offered  no 
proof  whatever,  the  defendant  was  not 
entitled  to  a  verdict,  unless  he  introduced 
evidence  aSirmatlvely  establishing  the 
title. 

Tbe  last  objection  argued  by  counsel 
brings  in  review  the  ruling  of  the  court  in 
admitting  a  certain  notice  of  forfeiture, 
under  which  proceedings  plaintiffs  claim 
to  have  obtained  the  interest  of  co-owner 
in  the  property,  under  section  2824  of  the 
Revised  Statutes  of  the  United  Staten; 
the  claim  being  that  the  statute  providea 
two  modes  of  service, — one  personal  and 
the  other  constructive, — the  latter  only  to- 
be  resorted  to  in  case  personal  service 
could  not  be  had.  When  proof  of  the  pub- 
lication of  notice  in  this  case  was  offered, 
appellant  objected  for  tbe  reason  that  tho 
evidence  offered  was  inadmissible  unless 
it  be  first  shown  that  Evans,  the  co-own- 
er, advertised  but  did  not  live  In  Gilpia 
county.  We  do  not  think  appellants  are 
in  a  position  to  raise  this  objection.  If 
the  service  was  Insufficient,  Evans  alone 
can  complain  of  such  insufficiency,  and  he 
is  not  before  the  court.  As  to  whether  or 
not  on«  co-owner  may  recover  for  all  is  a 
question  that  has  not  been  raised,  and 
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hence  no  opinion  tbireon  will  be  Inti- 
mated. Finding  no  error  in  tbe  record  the 
judgment  will  be  aflSrmed. 


17  Colo.  280  

BCRI.INGTO.V  &  C.  R.  <70.  V.  LlEHR. 

{Swpreme  Court  of  Colorado.    Feb.  1,  1893.) 

Neoligexce  op  Master — Danobroos  Macuinert 
— AsscMPTiox  OP  Risk  —  Dutt  op  Bervaxt  to 
HoTiPT  Master  of  Defects. 
1.  A  railroad   company   is  bound  to    use  rea- 
sonable  care,  skill,  and   diligcnoe    in   the  selec- 
tion   of   machinery  lor  the  use  of  its  employes, 
and  to  use  like  care,  skill,  and  diligence  to  keep 
it  in  good  coudiiion. 

3.  A  recovery  for  an  in}ary  received  by  an 
employe  in  tbe  course  of  bis  employment  is  only 
warranted  where  the  negligence  of  tbe  defend- 
ant is  shown. 

3.  A  waiver  as  to  such  negligence  places  the 
ease  in  the  same  position  as  though  no  negligence 
on  the  part  of  the  defendant  had  been  shown. 

4.  Where  the  servant  has  equal  knowledge 
with  the  master  of  defects  in  machinery  in  use, 
for  an  injury  resnltioR  therefrom  he  cannot  recov- 
er, unless  it  be  shown  ttiat  be  notified  the  mas- 
ter of  the  same,  and  was  Induced  to  remain  by 
the  promise  of  a  remedy. 

5.  Where  a  defective  rod  in  a  hand-car,  fur- 
nished by  the  master,  is  alleged  to  have  caused 
the  injury  complained  of,  it  is  the  duty  of  the 
servant  knowing  of  such  defect  to  call  the  mas- 
ter's attention  particularly  thereto. 

{Syllabus  by  the  Court.) 

Appeul  from  district  conrt,  Arapahoe 
county. 

Action  by  William  Llehe  against  the 
Burlington  &  Colorado  Railroad  Company 
to  recover  for  personal  injuries.  Verdict 
and  judgment  for  plainliH.  Defendant  ap- 
peals. Reversed.  Petition  lor  rehearing 
denied. 

Tlie  other  (acta  fully  appear  In  the  fol- 
lowing statement  by  Havt,  C.  J. : 

Appellee,  William  Liebe,  as  plaintiff  be- 
low, in  bis  complaint  alleges  the  Incor- 
poration of  the  defendant,  the  Burlington 
&  Colorado  Railroad  Company,  the  ap- 
pellant here,  and  otates:  That  tbe  plain- 
tiff was  In  the  employ  of  defendant  as  a 
common  laborer  upon  the  road-bed  and 
track  of  defendant  company  at  the  time  of 
the  injury  complained  of;  that  In  Novem- 
ber. 1887,  In  tbe  county  of  Weld,  In  this 
state,  while  the  plaintiff  was  In  the  asual 
course  of  his  employment,  the  section  boss 
or  foreman  of  the  defendant  compan.v  or- 
dered tlie  plaintiff  to  place  himself  upon, 
and  assist  in  propelling,  n  certain  hand- 
oar,  havinir  been  provided  by  defendantfor 
tbe  noe  of  plaintlfl  and  other  laborers 
along  the  line  of  their  work  upon  said 
road-bed  nnd  track,  and  to  transport 
them  to  and  from  their  meals  and  lodging 
piaccB,  as  occasion  might  require;  that 
appellant,  in  obedience  to  said  order  of 
section  boss,  placed  himself  upon  said 
band-car,  and  assisted  in  propelling  the 
same  by  tbe  working  of  a  lever,  and  thure- 
npon,  while  said  band-car  was  being  so 
propelled,  without  any  fault  or  negligence 
on  plaintiff's  part,  and  b.v  reason  of  the 
fanlt,  carelessness,  and  negligence  of  the 
defendant,  a  certain  Iron  rod  of  said  hand- 
car, which  communicated  motion  from 
said  lever  to  the  wheels  of  the  car,  sud- 
denly broke,  causing  said  lererto  violent- 
ly st^ke  plaintiff,  and  throw  him  from  the 
Colo.Rep.  27-29  P.— 1» 


front  of  the  car;  that  plaintiff  was  there- 
by Injurod,  and  bis  left  collar-bone  broken 
and  fractured,  causing  him  great  pain, 
suffering,  and  expense.  Plaintiff  further 
alleges  that,  by  reason  of  said  Injury,  he 
was  permanently  disabled,  so  that  he  Is 
much  less  able  to  earn  a  livelihood  than 
he  was  before  tbe  injury  complained  of. 
It  is  also  alleged  that  said  rod  was  nnarly 
worn  on t  and  partly  broken  prior  to  the 
injury,  all  of  which  the  said  defendant  al- 
ready knew,  prior  to  and  at  tbe  time  of 
said  injury  to  plaintiff.  Plaintiff  claims 
damages  in  the  sum  of  95,000.  The  defend- 
ant  in  its  answer  denies  all  the  material 
allegations  of  tbe  complaint,  except  de- 
fendant's Incorporation,  and  Its  employ- 
ment of  plaintiff.  It  admits  the  breaking 
of  the  lever  upon  the  hand-car,  but  denies 
that  plaintiff's  injury  was  caused  thereby. 
And,  as  a  second  defense,  it  alleges  that 
the  plaintiff,  without  any  cause  for  fright 
or  reasonable  excuse  for  supposing  him- 
self to  be  In  peril  of  life  or  limb,  jumpec" 
from  said  car,  striking  his  shoulder  against 
a  cross-tie,  and  thereby  receiving  the  In- 
Jnry  for  which  he  sues;  that  no  reason  to 
expect  damages  from  the  breaking  of  sale 
rod  could  have  l)een  apprehended  by  any 
person  of  ordinary  presence  of  mind  ;  that 
had  plaintiff  retained  his  presence  of  mind, 
and  remained  upon  the  car,  he  not  only 
could  not  have  received  said  injury,  but 
he  could  not  possibly  have  received  an  In- 
jory  of  any  kind  whatever,  by  reason  of 
the  breaking  of  the  same.  The  trial  below 
resulted  In  a  verdict  and  judgment  for  the 
plaintiff  for  tbe  sum  of  %2,m).  The  de- 
fendant duly  reserved  its  exceptions,  and 
brings  the  cause  here  for  review. 

Wolcott  dt  Valln,  for  appellant.  Bitten- 
bouse  &  Talhot,  tot  appellee. 

Hayt,  C.  .J.,  (after  stating  tbe  faets.) 
The  plaintiff  In  this  case  was  engaged  in 
the  performance  of  ordinary  labor  upon 
defendant's  track  and  road-bed,— labor  In 
which  no  machinery  or  tools  were  used 
requiring  particular  skill  or  care.  The 
hand-car.  the  Ijreaking  of  the  rod  of 
which  it  is  alleged  caused  the  injury  com- 
plained of,  was  used  for  the  purpose  of 
transporting  appellee  and  other  workmen 
along  the  track.  No  special  skill  was  re- 
quired in  the  use  of  this  band-car.  At  the 
time  of  receiving  the  Injury  complained  of 
appellee  had  quit  work,  and  with  others 
was  returning  to  the  section  house  for 
dinner.  He  had  been  in  the  employment 
of  defendant's  company  for  a  period  of  2U 
months  previous  to  this  accident,  using 
this  hand-car  dally  during  all  of  this 
period.  The  right  of  plaintiff  to  recover 
in  this  case  is  based  upon  tbe  duty  of  the 
railroad  company  to  use  reasonable  care 
for  the  safety  of  its  employes,  and  to  use 
like  care  In  the  selection  of  proper  and 
adequate  machinery  for  the  proposed 
work,  and  keeping  It  In  repair,  and  the 
defendant's  alleged  negligence  in  this  par- 
ticular, resulting,  as  it  is  claimed,  in  the 
injury  complained  of.  The  master  In  not 
bound  to  provide  and  keep,  for  the  use  of 
bis  employes,  machinery  which  is  nbso- 
lotely  safe.  The  law  imposes  on  hlra  the 
duty,  only,  of  exercising  reasonable  care 
and  caution  in  furnishing  and  repairing 
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ancta  machinery.  The  rule  la  that  when  a 
person  eneages  in  the  service  of  another 
he  undertalcos,  as  between  hlinaelf  and 
hiH  employer,  to  aesume  all  the  ordinary 
«ianKer  and  liability  of  the  buRlnesa  apon 
which  he  ia  about  to  enter,  and  no  mure, 
and  if,  without  fault  on  his  part,  he  is 
injured  aa  the  result  of  the  negligence  of 
the  muster,  the  latter  must  answer  in 
daraaees.  There  are  some  exceptions  to 
the  rule  stated,— as,  for  instance,  where 
the  servant  has  equal  knowledge  with 
the  master  of  the  defecta  existing  in  the 
machinery  the  servant  will  be  deemed  to 
have  waived  his  right  of  action  fur  dam- 
ages arising  from  injuries  resulting  from 
such  defects.  Jn  considering  the  rules 
above  stated,  due  regard  must,  of  course, 
be  bad  to  the  limited  knowledge  of  the 
employe  as  to  the  machinery  which  be  is 
called  upon  to  use,  and  the  tact  that  be 
has  a  right,  tu  a  certain  extent,  to  rely 
upon  the  superior  knowledge  of  his  em- 
ployer. The  rule  in  this  regard,  however, 
is  not  different  in  reference  to  a  railroad 
company  from  that  which  governs  the 
relations  of  master  and  servant  in  other 
Instances.  Its  application  must  often 
depend  upon  the  Iclnd  of  maclilnery  used, 
whether  intricate  or  simple  in  construe- 
tion.  For  iuBtence,  a  gardener  could  not 
t>e  held  guilty  of  actionable  negligence  in 
furnishing  a  defective  hoe  or  shovel  to  his 
employe.  It  does  not  rest  wlih  the  serv- 
ant in  such  cases  to  say  that  the  knowl- 
edge of  the  muster  is  superior  to  his  own 
knowledge,  becauHe  the  knowledge  of  such 
implements  may  well  be  supposed  to  be  the 
same  to  both.  A  hand-car  is  a  simple 
piece  of  machinery,  and  we  must  assume 
that  plaintiff,  who  had  been  using  it  for 
a  period  of  20  mouths  prior  to  the  acci- 
dent, was  as  familiar  with  its  condition 
as  the  foreman  upon  the  section  could 
have  been.  In  fact  the  plaintiff,  while 
upon  the  witness  stand,  admitted  that,  for 
at  least  two  months  prior  to  the  time  of 
the  accident,  he  knew  of  the  defective  con- 
dition of  the  rod.  How  much  longer  he 
may  have  been  in  the  posHession  of  this 
Information  does  not  appear.  For  two 
months,  at  least,  lie  bad  been  using  this 
car  with  full  knowledge  of  its  condition. 
Under  these  circumstances  the  law  con- 
clusively assumes  that  he  waived  his  right 
to  bold  the  company  responsible,  and 
took  the  riKk  upon  hiroseU,  unless  it  be 
shown  that  lie  protested  again»t  thesame, 
and  was  induced  to  remain  In  the  em- 
ployment of  the  defendant  by  a  promise 
of  a  remedy.  A  recovery  is  only  warrant- 
ed when  the  negligence  of  the  defendant 
appears.  A  waiver  as  to  such  negligence 
places  the  cas"  in  the  same  position  us 
though  no  negligence  on  the  part  of  de- 
fendant had  been  shown.  It,  however, 
the  master  promised  to  r^'medy  the  defect, 
then  the  servant,  if  induced  to  remain  by 
Kuch  promise,  can  recover  while  the 
promise  is  running,  if  he  remains  with 
a  reasonable  expectation  that  the  re. 
pairs  will  be  made.  Railroad  Co.  ▼. 
Ogden,  3  Colo.  499 ;  Wells  v.  Coe,  9  Colo. 
159,  11  Pac.  Rep.  50;  Beach,  Cont.  Neg. 
S  8;  2  Tbomp.  Neg.  p.  1148;  Railroad 
Co.  ▼.  Orr.  84  Ibd.  60.  In  the  case  at  bar 
it  Is  daluied  thut  notice  ot  the  delect  lu 


thehand-ear  wasbrooght  home  to  the  sec- 
tion foreman  in  charge,  and  that  be  prom- 
ised to  remedy  the  same;  but  the  plain- 
tiff's testimony  npon  the  point  is  so  con- 
fused and  conflicting  that  it  is  quite  out 
of  tiie  question  to  determine  therefrom 
whether  he  desired  to  be  understood  at 
saying  that  the  defect  in  the  rod  wan 
called  to  the  attcnliou  of  the  section  boss, 
or  merely  that  the  car  whs  in  bad  shape. 
Upon  cross-examination  he  admitted  that 
he  had  said  nothing  about  the  defect  in 
the  rod.  "Question.  Did  you  tell  bira 
what  partof  it—  Whatpartof  thecar  did 
you  say  was  in  bad  shape?  Answer.  I 
told  blm  that  the  hand-carls  In  bad  shape. 
Thai  l8  all  I  told  him." 

The  section  foreman  not  only  denies 
making  any  promise  whatever,  but 
swears  positively  that  he  knew  nothing 
about  any  defect  until  after  the  accident. 
Conceding  that  it  was  the  province  of  the 
jury  to  determine  upon  this  conflict,  and 
that  the  conclusion  was  in  the  tavor  of 
plaintiff,  still  we  think  the  testimony  was 
not  of  such  a  character  as  to  bring  home 
to  the  appellant  knowledge  of  the  partic- 
ular defect  discovered  by  appellee.  Tell- 
ing the  foreman  that  thecar  was  in  bad 
shape  was  not  sufUcient.  He  should  have 
pointed  out  with  more  partlcnlarity  the 
defect  which  caused  him  to  believe  the  car 
unsafe.  Beach,  Contrib.  Neg.  372,  and 
cases  cited ;  Crutcbfield  v.  Railroad  Co., 
76  N.  C.  320.  The  plaintiff,  while  Cipon 
the  witness  stand,  testified  that  he  was 
ordered  upon  the  car  to  go  to  dinner. 
Upon  this  testimony  It  is  thonght  to  bold 
the  company  for  baring  ordered  appellee 
into  a  position  of  extra  hacard,  and  the 
court  instructed  the  jury  accordingly. 
We  think  this  is  extending  the  rule  too  far. 
As  we  have  shown,  the  appellee  admits 
having  used  this  car  for  at  least  three 
months  with  knowledge  of  its  d<>fective 
condition.  He  was  In  the  habit  of  riding 
upon  It  several  times  each  work  day,  and 
had  ridden  out  upon  it  the  morning  of  the 
accident.  Certainly,  under  these  circum- 
stances, the  obligations  of  the  parties 
were  not  changed  by  the  section  foreman 
calling  attention  to  the  fact  that  it  was 
time  for  dinner,  or  by  telling  the  men  to 
get  on  the  car  and  go  to  dinner.  Uther 
errors  are  aligned,  but  as  they  relate  to 
matters  that  are  not  likely  to  occur  npon 
a  retrial  of  the  cause  they  will  not  be  fur- 
ther considered.  By  the  evidence  the  issues 
made  by  the  pleadings  were  soraewliat 
broadened ;  but  as  no  objection  was  made 
below  to  the  evidence  the  variance  will 
not  be  further  considered  here.  The  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial,  the  parties  to 
be  allowed  to  amend  pleadings  as  tbey 
may  be  advised. 

Elliott,  J.,  having  presided  at  the  trial 
below,  did  not  sit  upon  this  appeal. 

ON  HBHBARINQ. 

Peb  Curiam.  By  the  petition  tor  re- 
hearing filed  in  this  case  the  correctness  of 
the  legal  propositions  announced  In  the 
original  opinion  Is  conceded.  Itlsulaimed. 
however,  that  an  application  itf  these 
principles  tu  (he  tacts  of  this  caaa  does 
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not  warrant  a  reversal  of  the  jadKinent  of 
the  court  below.  The  record  before  us 
BbowB  that  at  the  trial  much  stress  was 
put  by  counsel  upon  the  fact  that  Llehe 
was  ordered  to  ko  upon  the  car.  It  Is 
tioid.  In  the  former  opinion  of  this  court, 
that  "upon  this  testimony  It  Is  sought  to 
huld  the  company  for  baring  ordered  ap- 
pellant into  a  position  uf  extra  hazard, 
and  the  court  instructed  the  jury  accord- 
iDRly."  We  did  not  deem  it  ueressary  to 
more  specifically  refer  to  the  instruuctions 
a|>on  this  point  at  thattlme;  but  as  coun- 
sel isecTn  to  be  under  the  linprenslon  that 
the  instrnctlons  do  not  warrant  the  con- 
clusion then  reached  we  will  call  attention 
to  the  sixth  instruction  given  by  the  court, 
and  excepted  to  at  the  time  by  appel- 
lant. This  Instruction  reads  as  folluws: 
"The  law  extends  some  indulsence  to  an 
ordinary  lahorintr  man  in  the  matter  of 
obeying  directions  of  those  under  whose 
employment  he  is,  and  entitles  him  to 
place  some  reliance  upon  the  supposed 
better  Judgment  of  his  employer,  or  upon 
that  person  who  stands  as  the  representa- 
tive of  his  employer,  and  upon  the  assur- 
ance given  by  his  master  or  immediate  su- 
peiior  under  whose  direction  he  may  be 
engaged  ;  so  that  If,  by  obeying  such  per- 
Hon,  he  does  not  act  so  rashly  as  that  no 
prudent  man  would  so  act,  the  law  will 
not,  under  ordtnar.T  circumstances.  Im- 
pute negligence  to  him  for  obeying  his  su- 
perior, even  although  it  Is  to  some  extent 
unwise  and  unsafe  to  do  so.  In  other 
words,  the  law  will  excuse  him  or  Justify 
him  In  incurring  some  risks  in  obedience 
to  his  proper  superior,  but  it  will  not  ex- 
cnseblm  for  running  right  in  the  face  of 
apparent  and  well-known  danger."  This 
instruction  should  not  have  been  given. 
The  principle  of  law  announced  Is  inappli- 
cable to  the  facts  of  this  case,  and  it  is 
quite  probable  the  Jury  were  misled  there- 
by. As  stated  in  the  opinion  heretofore 
filed,  the  circnmstances  show  That  l.lche 
was  not  Justified  In  predicating  anything 
upon  the  remark  of  the  foreman.  Llehe, 
in  going  upon  the  car,  did  only  that  which 
he  had  been  in  the  habit  of  doing,  daily, 
lor  months  before.  It  Is  apparent  that  his 
action  at  the  time  was  in  no  way  in- 
fluenced by  anything  said  to  him  at  the 
time  by  the  foreman,  .\ppellee,  therefore. 
Is  not  In  a  positiontoclalmanylndnlgence 
upon  the  ground  that  he  was  ordered  in- 
to a  position  of  extra  hacard  at  the  de- 
mand of  his  master.  The  giving  of  the 
above  Instruction  was  error.for  which  the 
Judgment  must  bereversed.  It  is  contend- 
ed that  the  evidence  in  referenre  to  the 
knowledge  of  the  section  foreman  of  the 
alleged  defect  in  the  hand-car  was  snffl- 
clcnt  to  go  to  the  Jury;  the  claim  being 
that  Llehe  was  excused  from  pointing  out 
the  particular  defect  in  the  car  to  the  sec- 
tion foreman,  for  the  reason  that  he, 
Llehe,  had  testifled  that  the  section  fore- 
man knew  of  the  defect.  It  may  be  con- 
ceded that  there  is  soma  testimony  in  the 
record  which  would  bear  out  this  conten- 
tion of  counsel,  although  the  entire  evi- 
dence of  the  witness  leaves  this  point  In- 
volved In  much  obscurity.  As  the  Judg- 
ment roust  be  raveraod  for  error  in  the 
instmetlons,  to  enter  Into  a  mora  extend- 
v.29r.no.4— 12 


ed  discussion  of  the  effect  of  such  evidence 
would  be  a  work  of  supererogation.  The 
petition  for  a  rehearing  is  denied. 

17  Colo.  22.1 

Waddingham  v.  DicKBON  et  al. 

(Supreme  Court  of  CoUyrouXo.    Feb.  IS,  1893. ) 
Trial— Dncbrtaintt  of  Vzbdiot — Tax-Deeds  — 

Atbkments  as  to  Sale  —  Autboritt  to  TSiXk- 

CCTE— Rbtdhn  op  Assessment. 
1.  Wbere  two  persona  are  sued  as  defeodaots, 
and,  altbough  answer!  uk  separately,  make  the 
same  dofoQse,  a  verdict  for  "the  defendant''  is 
not  void  lor  uncertainty,  but  must  be  presumed 
to  include  both  defendants.  Cowell  v.  Colorado 
Springs  Co.,  8  Colo.  82,  followed. 

8.  Under  Mills,  Add.  St.  {  8902,  providingr 
that  a  tax-deed  shall  be  -prima  fade  evldeDce  of 
certain  matters  therein  mentioDed,  and  section 
3790,  providing  that  no  irregularity  or  error  in 
the  assessment  or  levy  of  any  tax  shall  affect 
any  right  or  title  to  such  real  property  which 
would  have  accrued  to  any  person  had  the  as- 
sessment b«en  regular,  the  burden  of  overthrow- 
ing a  tsz-deed  regular  in  form  Is  upon  the  party 
claiming  adveirsely  thereto. 

3.  Failure  to  return  an  assessment  roll  to 
tae  oouDty  clerk  within  the  proper  time  is  at 
most  only  ao  irregularity,  within  the  meaning  of 
section  ST90,  and  does  not  invalidate  the  pro- 
ceedings. 

4.  The  fact  that  a  tax-deed  conveying  sever- 
al tracts  of  land  contains  only  a  general  state- 
ment that  the  lands  were  sold  In  sabstantial  con- 
formity to  the  reqairements  of  the  statute  does 
not  WEkrraut  the  inierence  that  the  lands  were  not 
valued  and  assessed  separately,  as  provided  by 
MUls,  Ann.  Bt  {  SSU. 

5.  VVbere  a  tax-deed  conveys  title  to  several 
tracts  of  laod,  and  the  deed  shows  that  the  sev- 
eral tracts  were  advertised  separately,  and  that 
the  purchuuers  offered  to  pay  tor  them  separate- 
ly, this  is  BUffloieDt  to  show  that  they  were  sold 
separately. 

6.  Where  the  same  person  buys  several  tracts 
of  land  at  a  tax-sale,  there  is  no  reason  why  the 
several  tracts  may  not  be  Included    in  one   deed. 

7.  Mills,  Ann.  dt.  j;  489,  authorizing  a  depu- 
ty county  clerk  to  take  and  certify  acknowledg- 
ments to  deeds  nnder  the  seal  of  the  county, 
does  not  require  the  acknowledgment  to  tax- 
deeds  to  be  taken  in  the  name  of  the  clerk,  but 
the  same  may  be  taken  in  the  name  of  the  deputy. 

Appeal  from  district  court,  Arapahoe 
connty. 

Action  by  Wilson  Waddingham  against 
Thomas  Dickson  and  others  for  the  recov- 
ery of  real  property.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HaYT,  C.  J. : 

Action  for  the  recovery  of  real  property. 
Appellant,  Wilson  Waddingham,  plaintiff 
below,  claims  title  to  the  premises  through 
a  government  pntent.  Appellees  claim 
title  through  certain  tax-sales.  Opon  the 
trial,  appellees  introduced  in  evidence 
three  tax-deeds  executed  in  pursuance  ol 
sales  made  for  taxes  for  the  years  1873, 
187o,  and  1877:  the  sales  having  been  made 
in  the  years  1876,  1877,  and  1878.  respective- 
ly. Tbese  tax  deeds  were  all  executed 
upon  the  Ilth  day  of  May,  1882.  Notwith- 
standing these  three  deeds  were  intro- 
duced In  evidence,  appellees  In  this  court 
rely  solely  upon  the  later  deed  to  main- 
tain tbeir  claim  of  title.  This  deed  reade 
as  follows:  "Know  all  men  by  these  pres- 
ents, that  whereas  the  following  described 
several  parcels  of  real  property,  vie. :  the 
north-east  quarter  of  the  south-east  quar- 
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ter,  the  north-west  quarter  of  the  south- 
east qaarter,  the  south-west  quarter  of 
the  south-east  quarter,  and  the  south- 
east quarter  of  the  south-east  quarter, 
of  section  twenty-two,  (22,)  In  town- 
ship two  (2)  south,  range  sixty-eight 
(68)  west,  and  the  south-east  quarter  of 
the  soutli-west  quarter,  the  north-west 
quarter  of  the  south-east  quarter,  and  the 
south-east  quarter  of  section  twenty-six, 
(26,)  In  township  one  (1)  south,  range 
sixty-seven  (67)  west,  situated  in  the  coun- 
ty of  Arapahoe  and  state  of  Colorado, 
were  subject  to  taxation  for  the  year 
1877;  and  whereas  tlie  taxes  asseiseed  upon 
said  real  property  for  the  year  aforesaid 
remained  due  and  unpaid  at  the  date  of 
the  sale  hereinafter  named;  and  whereas, 
the  treasurer  of  said  county  did  on  the 
twenty-fourth  day  of  May,  A.  D.  1878,  by 
virtue  of  the  authority  vested  in  hloi  by 
law  at  (nn  adjourned  sale)  the  sale  begun 
and  publicly  held  on  the  twenty-third  day 
of  May,  A.  D.  1878,  separately  expose  to 
public  sale,  at  the  office  of  the  county 
treasurer  of  Arapahoe  county,  Colorado, 
in  the  county  aforesaid,  in  substantial 
conformity  with  the  requirements  of  the 
statute  in  such  case  made  and  provided, 
the  said  several  pieces  of  real  property 
above  described, for  the  payment  of  taxes, 
Interests,  and  costs  then  due,  and  remain- 
ing unpaid,  respectively,  on  each  of  the 
said  parcels  of  property  as  offered  for  sale 
as  aforesaid  unsaid  property;  and  where- 
as, at  the  time  and  place  aforesaid,  O.  W. 
Hulse,  of  the  county  of  Arapahoe  and 
state  of  Colorado,  havinc  separately  of- 
fered to  pay  the  sum  due  on  euch  of  the 
said  parcels,  in  all  amounting  to  the  sum 
of  twenty-four  dollars,  being  the  whole 
amount  of  taxes,  interest,  and  costs 
then  due  aud  remaining  unpaid  on  said 
property,  for  the  whole  of  each  of  the  said 
parcels  of  property,  which  was  the  leant 
quantity  bid  for,  and  payment  of  said 
sum  having  been  made  by  him  to  the  said 
treasurer,  the  said  parcels  of  property  were 
separately  striclcen  off  to  him  at  that 
price;  and  wliereaa  the  said  G.  W.  Hulse 
did,  on  thetwenty-eightb  day  of  January, 
A.  D.  1882,  duly  assign  the  certificate  of 
the  sale  of  property  as  aforesaid,  and  all 
his  right,  title,  and  interest  to  the  said 
property  to  Sharon  C. Newell;  and  where- 
as more  than  three  years  have  elapsed 
since  the  date  of  said  sale,  aud  the  said 
property  has  not  been  redeemed  therefrom 
as  provided  by  law:  Now,  therefore,  I, 
John  L.  Dalley,  treasurer  of  the  county 
aforesaid,  for  and  in  consideration  of  the 
said  sum  to  the  treasurer  paid,  as  afore- 
said, and  by  virtue  of  the  statute  in  such 
ease  made  and  provided,  have  granted, 
bargained,  and  sold,  and  by  these  presents 
do  grant,  bargain,  and  sell,  unto  the  said 
Sharon  C.  Newell,  his  heirs  and  assigns, 
the  real  property  lust  hereinbefore  de- 
scribed, to  have  and  to  hold  unto  him, 
the  said  Sharon  C.  Newell,  his  heirs  and 
assigns,  forever;  subject,  however,  to  all 
rights  of  redemption  by  minors,  insane 
persons,  or  idiots,  provided  by  law.  In 
witness  whereof,  I,  John  L.  Dalley,  treas- 
urer as  aforesaid,  have  hereunto  set  ny 
hand  and  seal  this  11th  day  of  March,  A. 
D.  1882.    John  L.  Dailev,  [Seal,]  Treas- 


urer." The  acknowledgment  of  this  deed 
was  taken  on  the  17th  day  of  March,  1882, 
before  Charles  U.  Scott,  "deputy  county 
clerk, "  under  the  official  seal  of  the  county 
clerk.  At  the  trial  the  district  court  di- 
rected a  verdict  for  appellees.  The  ver- 
dict is  in  the  following  form :  **  We,  the 
jury,  upon  the  matters  at  issne  herein. 
And  in  favor  of  the  defendant. "  A  motion 
for  a  new  trial,  and  also  a  motion  in  ar- 
rest of  judgment,  having  each  been  over- 
ruled, the  court  entered  Judgment  for  the 
defendants. 

WuJcott  <l  Valle,  for  appellant.  W.  B. 
Fellser,  for  appellees. 

Hayt.  C.  J.,  (after  stating  the  facta.) 
B>  the  first  error  discussed  by  counsel  the 
sufficiency  of  the  verdict  is  questioned. 
The  suit  being  against  two  defendants,  it 
is  claimed  that  the  verdict  for  the  "defend- 
ant" is  insufficient  and  void  for  uncer- 
tainty. In  order  to  properly  understand 
the  weight  to  be  given  to  this  objection 
a  brief  statement  of  the  defenses  inter- 
posed is  necessary.  Although  the  defend- 
ants answered  separately,  but  one  issue 
was  tendered  by  such  answers,  viz.,  the 
validity  of  the  title  of  the  defendants,  ac- 
quired through  certain  tax-sales.  The 
appellee  Thomas  Oickson  claims  title  on- 
ly through  the  appellee  Josephine  Knee- 
land,  who  in  turn  claimed  through  the 
purchaser  at  the  tax-sales;  Dickson  at  the 
time  of  the  suit  being  in  possession  as  the 
grantee  of  Kneeland.  The  same  Issues 
having  been  presented  by  both  pleas,  we 
think  the  verdict  for  the  defendant  was  a 
finding  upon  all  the  facts  in  controversy, 
and  is  sufficient  to  support  the  judgment. 
In  the  case  of  Cowell  v.  Colorado  Springs 
Co.,  3  Colo.  82,  it  was  held  that,  al- 
though there  were  two  defendants,  there 
being  but  one  defense,  the  jury  may  have 
used  the  word  "defendant"  in  their  ver- 
dict as  a  collective  noun.  Intending  there- 
by to  include  all  the  parties  defendant, 
and  that  by  legal  intendment  the  verdict 
was  sufficient  upon  the  issue  and  the  evi- 
dence. 

Upon  the  trial  the  only  evidence  intro- 
duced by  the  appellees  was  the  deeds  un- 
der which  they  claimed.  The  court  be- 
low, being  of  the  opinion  that  it  was  not 
necessary  to  otherwise  show  that  the  re- 
quirements of  the  statute  In  reference  to 
the  assessment  and  sale  of  this  property 
had  been  complied  with,  placed  the  bur- 
den of  overcoming  the  tax-deeds  upon  the 
plaintiff.  This  ruling  is  in  accordance 
with  our  statute,  which  provides  that  a 
tax-deed  shall  be  prima  facie  evidence  of 
the  following  facts :  "  First,  that  the  real 
property  conveyed  was  subject  to  taxa- 
tion for  the  year  or  years  stated  in  the 
deed ;  second,  that  the  taxes  were  not 
paid  at  anytime  before  the  sale;  third, 
that  the  real  property  conveyed  had  beeo 
redeemed  from  the  sale  at  the  date  of  the 
deed;  founli,  that  the  property  had  been 
listed  and  assessed  at  the  time  and  in  the 
manner  required  by  law;  Bftii,  that  the 
taxes  were  levied  according  tolaw;  sixth, 
that  the  property  was  advertised  for  sale 
in  the  manner  and  for  the  length  of  time 
required  by  law;  seveDtb,  that  the  prop- 
erty was  sold  for  taxes  an  stated  in  the 
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deed;  eighth,  that  the  grantee  natned  In 
the  deed  was  the  parchaser,  or  the  heir  at 
law  or  the  asaiRnee  of  such  purchaBer; 
ninth,  that  tlie  sale  was  conducted  In  the 
manner  required  by  law."  Mills,  Ann.  St. 
S  3902.  Where  the  tax-deed  relied  upon  Is 
insubstantial  conformity  to  the  statute, 
It  la  made  priinn  facie  evidence  of  the  nine 
things  above  specified.  This,  when  con- 
sidered in  connection  with  section  3790, 
without  doubt  places  the  burden  of  over- 
thru  wine  tax-deeds,  regular  lu  form,  upon 
the  party  clalmlnK  title  adversely  there- 
to, as  by  the  latter  section  It  Is  provided, 
inter fl/fa,  that  "no  IrreRularlty  or  error 
or  omissions  in  the  asBessinent  corrected, 
and  no  irresulnrlty  or  error  or  omissions 
in  the  ussesament  of  any  property,  or  in 
the  levying  of  any  tax,  shall  affect  in  any 
manner  the  legality  of  any  tuxes  levied 
thereon,  nor  aDect  any  right  or  title  to 
such  real  property  which  would  have  ac- 
crued to  any  party  claiming  or  holding 
the  same  under  or  by  virtue  of  a  deed  ex- 
ecuted by  the  treasurer  as  provided  for  by 
law,  liad  the  assessment  of  such  property 
been  in  all  respects  regular."  Mining  Co. 
V.  Rogers,  8  C<j1o.  3(J,  5  Pac.  Kep.  061. 
Aside  from  this,  the  only  defect  pleaded 
against  either  the  aHseHsment,  levy,  or 
sale  for  the  taxes  of  1S77  Is  "that  the  as- 
sessment roll  of  taxes  for  the  year  of  1877 
was  not  returned  to  tne  county  clerk  l)y 
the  assessor  on  or  l)efuru  the  25tb  day  of 
June,  1877."  Appellant,  by  his  pleading, 
waived  his  right  to  rely  upon  other  errors 
or  irregularities,  if  any  such  occurred. 
The  omlsHlon  pleaded  is  at  most  only  an 
Irregularity  ;  and  it  is  clearly  covered  by 
the  statute.  Section  3790,  supra.  Itisun- 
necessury  to  determine  what  effect,  in  the 
absence  of  statute,  the  failure  to  return 
the  asspssuient  roll  within  the  time  desig- 
nated would  have.  It  is  sufficient  for  the 
purposes  of  the  case  to  say  that  under  the 
Htatute  the  delay  did  not  invalidate  the 
subsequent  proceedings. 

It  is  claimed  that  the  deed  relied  upon 
in  this  case  is  void  upon  its  face — First, 
because  it  appears  therefrom  thatlOUacres 
ul  land  in  section  22,  township  2  8.,  of 
range  68  W.,  was  assessed  together  with 
120  acrKS  of  land  in  section  26,  township  1 
8.,  of  range  67  W.;  sn-oiid,  because  it  Is 
claimed  the  deed  shows  said  tracts  of  land 
were  sold  together;  third,  because  the  in- 
Btrument  itself  purports  to  convey  title  to 
several  parcels  of  land;  fourt/i,  because  the 
<leed  was  not  sealed  or  acknowledged  as 
provided  by  law. 

In  support  of  the  first  of  these  objec- 
tions, our  attention  is  called  to  the  pro- 
visions of  section  3822,  Mills,  Ann.  St.,  by 
which  each  tract  of  land  and  each  town 
or  city  lot  is  required  to  he  valued  and 
assessed  separately,  except  where  one  or 
more  adjoining  tracts  or  lots  are  returned 
by  the  same  person.  The  recitals  of  this 
deed  are,  in  effect,  that  the  laud  was  sub- 
ject to  taxation  for  the  year  1877,  and 
that,  the  taxes  not  having  been  paid,  the 
said  lands  were  sold  by  the  treasurer, 
etc.,  "in  substantial  conformity  with  the 
reqnirements  of  the  statute  in  such  cases 
made  and  provided."  We  find  nothing 
here  to  indicate  that  such  lands  were  not 
valued  or  assessed  separately,  as  provid- 


ed by  the  statute.  The  treasurer  was 
not  required  in  his  deed  to  make  any  other 
than  a  general  statement  In  reference  to 
snch  asRessment  or  valuation.  This  deed 
simply  follows  the  statutory  form,  and 
does  not  warrant  the  Inference  that  the 
different  parcels  of  land  were  assessed  and 
yaluerl  as  one  tract. 

Neither  does  It  appear  from  the  deed 
that  the  lands  were  sold  as  one  tract.  By 
its  recitals  It  appears  that  the  treasurer 
advertised  for  sale  separately  the  said 
pieces  of  real  property  described  in  the 
deed  tor  the  taxes  then  due  and  remaining 
unpaid,  respectively,  on  each  of  said  par- 
cels. It  further  appears  from  the  deed 
that  the  purchasers  "separately  offered  to 
pay  the  sum  due  on  each  of  said  parcels 
annually,  amounting  to  the  sum  off  24, 
being  the  whole  amount  of  taxes,  inter- 
ests, and  costs  then  due  and  remaining 
unpaid  on  such  property  for  tlie  whole  of 
each  of  said  parcels  of  property,  which 
was  the  least  quantity  bid  for,"  and  recit- 
ing further  that  said  parcels  were  sever- 
ally stricken  off  to  the  bidder.  We  think 
it  sufticlentty  shown  by  the  recitals  of  this 
deed  that  the  several  pieces  of  property 
were  separately  sold  as  required  by  law. 

It  is  a  aufflclent  answer  tt,  the  third  ob- 
jection made  to  this  deed  to  say  there  is 
nothing  in  our  statute  which  requires  sep- 
arate deeds  for  each  piece  of  property  sold, 
where  the  purchaser  to  the  several  tracts 
is  the  same  person.  In  the  absence  of  a 
statute  to  the  contrary,  the  common-law 
rule  must  prevail.  This  certainly  sanc- 
tions the  conveyance  in  the  same  deed  of 
any  number  of  separate  parcels  of  laud. 

The  last  objection  to  this  deed  Is  based 
upon  the  dnini  that  it  is  not  under  seal  or 
acknowledged  as  required  by  law.  The 
statute  provides  that  "the  deed  shall  be 
signed  by  the  treasurer  in  hisofiicialcapuc. 
ity;  his  signature  to  be  attested  by  his 
otflcial  or  private  seal,  and  to  be  acknowl- 
edged before  some  officer  authorized  to 
take  acknowledgment  of  deeds.  When  sub- 
stantially thus  executed  and  recorded  the 
real  estate  shall  vest  In  the  purchaser  tlie 
title  designated  by  the  statute."  In  the 
case  at  bar  the  traasurer  did  uot  use  his 
official  seal,  but  used  instead  thereof  u 
scroll;  and  it  is  claimed  that  this  scroll  is 
not  a  compliance  with  the  statute  anthor- 
isilng  him  to  use  a  private  seal.  This  ar- 
gument is  based  upon  the  assumption 
that  this  deed  was  executed  at  a  time 
when  there  was  no  statute  in  force  in  this 
state  authorizing  the  use  of  a  scroll  in  place 
of  a  seal.  In  this  claim,  counsel  are  in  er- 
ror. The  deed  in  question  was  executed  in 
the  year  1882.  At  the  date  of  Its  execution 
the  statute  authorized  the  substitution  o' 
a  scroll  In  lieu  of  a  seal  in  all  cases.  Sess 
Laws  1879,  p.  170. 

The  certificate  of  acknowledgment  in 
this  case  is  by  Charles  H.  Scott,  deputy 
county  clerk;  and  for  this  reason  It  is 
claimed  that  the  deed  is  ineffectual  to  pass 
title.  It  is  not  claimed  that  the  deputy 
was  not  authorized  to  take  the  acknowl- 
edgment, but  it  is  said  that  he  must  do 
BO  ill  the  name  of  bis  principal,  the  county 
clerk.  An  answer  to  this  objection  is  also 
found  in  the  statutes.  By  section  830  It  Is 
expressly   made  the  duty  ol  the  county 
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clerk  to  uppoint  a  deputy,  who,  "In  case 
of  the  absence  or  diaablllty  of  such  clerk,  or 
Id  case  of  a  vacancy  In  bl8  office,  aball  per- 
form all  the  duties  of  such  clerk  during 
such  absence,  or  until  such  vacancy  shall 
be  filled. '  If  this  were  the  only  section 
relatinK  to  the  subject,  there  might  be 
some  force  in  the  contention  of  counsel. 
But  by  section  439  the  dnputy-clerk  is  ex- 
pressly authorized  to  take  acknowiedg- 
meots,  "such  deputy-clerk  certifying  the 
same  nnder  the  seal  of  such  county."  We 
find  in  this  latter  statute  sufficient  au- 
thority for  the  deputy  making  the  certifi- 
cate in  the  form  adopted  in  this  case.  It 
follows  that  both  the  execution  aud  ac- 
knowledgment of  this  deed  are  sufflclent 
under  our  statutes. 

The  foregoing  are  all  the  objections 
nrged  against  the  deed  made  In  pursaance 
of  the  sale  for  taxes  for  the  year  1877. 
None  of  these  can  be  sustained.  They  are 
purely  technical,  and  cannot  be  allowed 
to  prevail  for  the  purpose  of  overthrow- 
ing a  proceeding  that  in  all  substantial 
particulars  appears  to  have  been  fair  and 
regular.  The  plaintiff  in  this  rase  ob- 
tained title  to  this  property  in  1874.  It 
was  sold  for  the  taxes  of  1875  and  1876, 
and  again  for  those  of  1S77.  It  doef>  nut 
appear  that  he  ever  paid  a  dollar  for  taxes 
npon  the  property  during  all  the  yearn 
that  he  claimed  to  be  the  owner  thereof. 
The  purchaser  at  these  tax-sales  bought 
the  property  many  years  ago,  when  it 
was  comparatively  worthless.  Belying 
npon  the  validity  of  the  title  thus  ac- 
qaimd,  he  and  his  grantees  took  posses- 
sion and  improved  the  same.  Under  these 
circnmetances,  appellant's  claim  is  with- 
out merit.  There  was  a  time  when  It  was 
quite  generally  believed  that  all  tax-titles 
could  be  overthrown,  but  modern  legisla- 
tion and  the  trend  of  recent  Judicial  rea- 
soning upon  tlie  subject  have  served  to 
place  tax-titles  upon  a  more  substantial 
basis.  The  payment  of  taxes  Is  a  duty 
which  property  holders  owe  to  the  gov- 
ernment. If  they  neglect  this  duty,  they 
have  no  right  to  expect  relief  from  the 
courts  on  account  of  merely  technical  er- 
rors on  the  part  of  the  public  officers, 
where  no  substantial  right  has  been  lost 
or  Impaired,  as  in  this  case.  Stockle  v. 
Sllsbee,  41  Mich.  fil5, 2  N.  W.  Rep.  900.  The 
judgment  of  the  district  court  will  bi^  af- 
firmed. 

Elliott,  J.,  having  presided  at  the  trial 
below,  did  not  participate  in  this  decision. 
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■Lantrv  et  at.  v.  Silverman. 

(Court  of  Appeals  of  Colorado,    Feb.  28,  1892.) 

Mastbr  asd  Servast— Ixjcribs  to  Skbvant — 
NEeLioENCE  or  Vice  Puixcipai,. 

Id  an  action  for  inlnries  alleged  to  have 
been  received  tbrouKb  defendants'  neRligence, 
it  appeared  that  plaintiff  wua  emplnyed  by  de- 
fendants in  their  qaarry,  and  was  engaged,  with 
a  co-employe  and  the  superintendent,  in  removing 
a  large  stone  from  its  bed;  that  plaintiff  was  or- 
dered by  the  superintendent  to  go  down  the  ledge 
and  remove  some  tools  out  of  the  way  of  the 
(tone,  which  he  did,  and,  while  he  was  returning, 
the  stone  was  dislodged,  and  struck  him  in  its 


descent  Held,  that  whether  the  aooldant  was 
caused  by  the  negligence  of  the  superintendent 
or  of  plaintiff  was  for  the  jury. 

Appeal  from  district  c»art,  Arapahoe 
county;  Oborqb  W.  Allis.v.  Judge. 

Action  by  Victor  Silverman  against  B. 
Lantry  and  others.  Judgment  for  plaln- 
tiH.    Defendants  appeal.    Affirmed. 

L.  C.  Rock  well.  Hard  A  Dunlup,  and  Ea- 
fcene  Hngan,  for  appellants.  Bryant  & 
Lee  and  C.  H.  Pierce,  fur  appellee. 

BI80ELL,  J.  Silverman  was  hart  in  a 
quarry  operated  by  the  firm  of  Lantry  & 
Sons,  and  brought  this  salt  against  them 
to  recover  damages  for  his  Injuries.  The 
facts  are  simple,  and  the  law  applicable 
to  them  tolerably  plain.  In  January, 
1890,  Silverman  obtained  employment  by 
the  firm  through  an  employment  agency 
in  Denver.  Lantry  &  Sons  were  then  en- 
gaged In  constructing  a  portion  of  the 
railroad  up  Pike's  Peak,  and  Silverman 
went  there  under  bis  engagement.  He 
was  a  blacksmith  by  trade,  and  apparent- 
ly hired  out  as  such,  and  was  set  to  work 
In  the  shop  sharpening  tools  used  In  the 
construction  of  the  grade.  He  seemed  to 
have  some  difficulty  in  adapting  himself 
to  that  particular  sort  of  labor,  and  was 
relieved  from  the  job,  and  sent  up  the  can- 
on to  a  quarry  which  the  firm  was  operat- 
ing, with  a  note  to  TurnhuU,  who  bad 
charge  of  the  work.  He  reported  to  Tum- 
buii.and  was  set  to  work  as  a  blacksmith, 
but  the  bulk  of  his  time  was  spent  In  the 
quarry,  doing  whatever  he  might  be  di- 
rected. This  fact  is  unimportant,  except 
In  view  of  one  or  two  Instructions  given 
by  the  court.  While  be  was  laboring  in 
the  quarry  with  Turnbull  ar.'i  Ma  her,  a 
co-empluye,  attempting  to  dislodge  a 
large  slab  from  its  bed,  and  tumiile  it  to 
the  place  of  its  delivery,  where  it  could  be 
properly  handled,  he  was  dlrectetl  by 
Turnbull  to  go  a  short  distance  down  the 
ledge,  and  remove  some  tools  on  which 
the  slab  was  liable  to  fall.  He  obeyed  the 
order,  and  started  back.  There  is  some 
controversy  as  to  what  Silverman  did 
while  executing  tbe  order.  He  contended 
that  he  threw  the  tools  away  and  started 
directly  up,  going  but  a  short  distance 
from  where  they  were,  while  the  defense 
contend  that  he  went  20  or  30  feet  from 
the  spot  where  the  tools  were,  and  was  in 
a  place  of  safety,  when  he  started  back, 
and  put  himself  in  a  position  of  danger.  In 
the  view  which  the  court  takes  of  the  case 
and  the  law  governing  it,  this  difference 
Is  of  slight  importance.  Turnbull  was  in 
charge  of  the  quarry,  and,  according  to 
the  evidence,  in  full  control  of  it«  opera- 
tions and  of  the  men  who  were  at  work 
there.  He  had  the  power  to  discharge  the 
employes  if  their  services  were  unsatisfac- 
tory, or  not  needful  to  tbe  operation  of 
the  work.  While  perhaps,  in  one  sense, 
he  was  not  tbe  general  superintendent  of 
ail  the  operations  of  the  firm,  he  seemed 
to  have  full  power  of  management  and 
control  at  the  quarry.  Tbe  case  was  suD- 
mltted  to  the  Jury,  who  found  a  verdict 
for  tiie  plaintin.  The  errors  insisted  upon 
])reHent  in  some  of  its  phases  tbe  law  gov- 
erning the  liability  of  the  master  for  inju- 
ries to  the  servant  when  they  aro  received 


Digitized  by 


Google 


Colo.) 


HUBD  e.  MoCLELLAIT. 


181 


In  the  courpe  of  bis  employment.  It  would 
nerve  nu  nseful  purpose  to  quote  the  In- 
Rtructiona,  or  to  present  an  abatract  ot 
them.  On  one  branch  ol  the  inqoiry  it  Ih 
enough  to  say  that  the  witneHses  were 
not  agreed  aa  to  tbe  terras  of  the  original 
birius,  or  as  to  the  clrcumstancea  under 
which  Silverman's  work  was  changed 
from  that  of  a  blacltsmitb  to  that  ot  an 
ordinary  laborer  in  the  quarry.  Whether 
the  work  in  a  quarry  wau more  hasardone 
or  dangerous  thau  that  of  a  smith  was 
not  very  apparent.  Still,  there  waa 
enoutrh  in  the  case  to  Justify  an  Instrnc- 
tion  on  the  aubjeitt.and  the  rule  which  the 
court  laid  down  was  an  accurate  and  lu- 
cid expression  of  tbe  law,  which  could  not 
have  worked  injury  to  the  appellants. 
Error  may  not  be  predicated  upon  it. 

On  the  main  Inquiry,  whether  Hllverman 
Is  debarred  recovery  because  the  injury 
was  occasioned  by  reason  of  his  own  care- 
lessness, the  case  is  not  free  from  difllcnl- 
ty.  This  rlifflculty  scarcely  extends  to  the 
question  of  the  responsibility  of  a  master 
for  tbe  negligence  of  a  co-servsnt,  since 
Tumhull  occupied  no  such  position.  Un- 
der the  circumstances,  and  the  rnle  enun- 
ciated by  the  supreme  court  in  Railroad 
Co.  v.  Uiscoll,  12  Colo.  520,21  Pac.  Rep.  708, 
the  maater  la  liable  tor  the  injury  to  the 
servant  if  Tumbull'a  negligence  was  its 
proximate  cause.  He  was  clearly  a  vice- 
principal.  He  waa  in  full  control  and 
management  of  the  operations  of  the 
quarry  at  tbe  time  Silverman  got  hurt. 
The  servant  was  then  acting  in  obedience 
to  orders  issued  by  a  person  poaseasing 
ample  authority  to  give  them,  and  exe- 
cuted under  circumstances  which  juatlHed 
their  obedience.  Whether  the  act  of  Turn- 
bull  or  that  of  Sllvernian'a  co-employe, 
Maher,  caused  the  injury  was  peculiarly  a 
queation  for  the  jury.  It  was  decided  ad- 
versely to  the  appellants.  This  tribunal 
cannot  Interfere  with  that  finding,  since 
there  was  evidence  to  support  it.  It  is 
well  settled  in  courts  of  this  state  that  no 
verdict  will  he  disturbed  on  a  simple  ijues- 
tion  of  weight  or  preponderance  of  testi- 
uionj".  The  onl.v  subHtantial  difficulty  is 
that  prcHented  by  the  proof,  which  tended 
to  establish  contributory  negilgeuce  on 
the  part  ot  Silverman.  He  wax  in  a  place 
of  safety  after  lie  had  removed  the  tools 
according  to  Tumbnii's  order,  and  prior 
to  the  point  of  time  when  he  started  Itack. 
It  will  be  recollected  that  Malier  and  Sil- 
verman were  engaged  in  dlHludging  tliis 
slab,  and  were  evlduntl.v  being  asHisted 
by  Tnniboll.  The  thing  to  be  done  was 
to  tumble  the  slab  over  the  ledge.  It  was 
expected  to  fall  where  the  tools  were.  In 
going  down,  it  would  not  fall  direi^tly, 
hut  probably  slide  along  a  pi\e  ot  del) ria 
at  the  base  of  the  ledge,  and  lie  on  tiie  flat 
Hurface.  The  parties  continued  their  work 
after  Silverman  started  for  the  tools,  and 
were  at  work  when  he  started  back.  If 
he  had  remained  where  he  was,  or  have 
waited  for  tbe  slab  to  tumble,  or  had  kept 
out  of  the  way,  he  would  not  have  been 
Injured,  since  it  waa  by  the  tumbling  of 
the  Blab  and  Its  slieer  to  one  side  that  he 
was  caught.  It  is  urged  with  great  force 
and  cousiderablo  ahtiw  of  reason  that  it 
was  negligence  tor  Silverman  to  attempt 


to  return  to  the  place  where  he  had  been 
at  work,  in  the  face  of  the  Impending  dan- 
ger. But  this  court  is  disinclined  to  inter- 
fere with  the  finding  ol  the  jury  upon 
this  question,  since  it  is  peculiarly  their 
function  to  determine  what  a  reasonably 
prudent  man  would  do  under  certain  cir- 
cumstances. Silverman  had  been  at  work, 
aasistlug  in  tbe  dlslodgment  of  the  lock, 
and  was  apparently  expe<'ted  to  return  to 
tbe  top  of  tlie  ledge  and  continue  his 
labors.  The  jury  may  very  naturally  have 
concluded  that  he  had  a  right  to  expect 
that  the  rock  would  not  he  tumbled  until 
his  return,  or  they  may  have  concluded 
that  the  condition  ol  tbe  work  at  tbe  time 
that  be  was  aent  down  was  such  that  u 
reasonably  cautious  man  would  have 
done  precisely  what  he  did,— attempt  to 
return  to  continue  his  labor.  Evidently 
they  considered  that  his  return  was  not 
the  act  of  an  Imprudent  man,  and  that 
be  did  only  tliat  which  an  ordinarily  cau- 
tious man  would  do  under  like  circum- 
stances. Under  well-settled  rules  this 
court  cannot  disturb  that  verdict.  The 
question  was  aubmltted  to  the  jury  under 
instructions  which  staterl  the  law  upon 
this  subject,  and  the  record  discloses  noth- 
ing which  would  authorize  an  Interference 
with  their  conclusion.  Perceiving  no  error 
In  tbe  record  warranting  a  reversal,  tbe 
judgment  will  be  affirmed. 

■  1  ColcA.  327 

HuRD  et  bI.  t.  McClrlt.an  et  at. 
(Court  of  AppeaU  of  Colorado.    Feb.  8, 1893.) 
Bjecthbnt— Abvbrsb  FOS8ESSIOX— Res  Judicata. 

1.  One  M.  conveyed  land  to  defendant,  who 
shortly  afterwards  conveyed  it  to  M. 's  wife,  and 
tbe  deed,  Isnown  only  to  defendant  and  his  gran- 
tee, was  delirered,  and  by  her  retained  unrecord- 
ed. Defendant  also  executed  a  power  of  attor- 
ney, authorizing  M.  's  wife  to  represent  him  In 
all  matters  pertaining  to  the  land.  For  several 
years  after  the  conveyance  by  M.  his  wile  re- 
mained in  possession  of  the  land,  ostensibly  as 
defendant's  agent.  Held,  that  the  wife  could 
not,  in  ejectment  against  her  and  defendant  by 
a  third  person,  assert  title  by  adverse  posses- 
sion, since  possession,  to  ripen  into  title,  must 
be  open,  notorious,  continuous,  and  adverse  to  all 
others. 

2.  Where  M.'s  wife,  as  defendant's  agent, 
participated  and  controlled  the  proceedings  in 
ejectment,  and  final  judgment  was  rendered 
against  defendant,  wnerenpon  M.  's  wife  record- 
ed the  deed  to  her,  she  is  bound  by  the  judgment, 
and  is  estopped  from  afterwards  asserting  the  ti- 
tle so  concealed  by  her. 

Error  to  district  court.  Lake  county; 
LuTHKB  M.  Goudahd,  Judge. 

Ejectment  by  Nathan  S.  Hurd  and  oth- 
ers against  Catherine  McClellan  and  oth. 
ers.  Judgment  was  rendered  for  plain- 
tiff, and  a  writ  ot  possession  issued  and 
served,  but  which  was  afterwards  re- 
called. Plaintiff  brings  error.  Reversed. 
For  former  reports,  see  23  Pac.  Rep.  702; 
21  Pac.  Rep.  903;  and  17  Pac.  Rep.  288. 

Ezra  Keeler,  O.  B.  Llddell,  W.  T.  Uugbea, 
and  L.  C.  Rockwell,  for  plaintiffs  in  error. 
John  G.  Taylor  and  Morrison  dt  FiUiua, 
for  defendants  in  error. 

Heed,  J.  This  is  a  controversy  over  the 
title  to  real  property  in  Georgetown,  Clear 
(.'reek  count.y,  and  in  different  forms  of  ac 
tion,  sometimes  as  De  la  Mar  v.  Hurd, 


Digitized  by 


Google 


182 


PACIFIC  EEPOBTEB,Voi,.  29. 


(Colo. 


Hord  V,  De  la  Mar,  Hard  v.  Job  C.  Mc- 
Clellan,  Hurd  v.  Catberine  McClellan,  and 
Catherine  McClellan  v.  Hard,  ttiu  aame 
Huhject-matter  has  been  before  the  courta 
and  adjudicated  so  long  "that  the  mem- 
ory of  man  ranneth  not  to  the  contrary. " 
Ithaslnsome  shape  been  before  the  su- 
pruiue  court,  and  some  questionn  consid- 
ered and  adjudicated,  four  dlHereut  tlraea. 
See  4  Colo.  44'J,  (1878.)  11  Colo.  126, 17  Pac. 
Rep.  288;  13  Colo.  7,  21  Pac.  Rep.  903;  14 
Colo.  213.  (1890.)  23  Pac.  Rep.  792. 

Several  questions  are  presented  by  the 
record  and  by  arguments  of  respective 
couusel  in  regard  to  the  original  and  de- 
rivative titles  of  the  respective  claimants, 
which,  In  oar  vievr  of  the  case,  it  Is  annec- 
essary  to  determine.  It  Is  sufficient  to 
say,  in  regard  to  the  title,  that  whatever 
title  De  la  Mar  had  passed  to  and  was 
merged  in  that  of  Ersldne  and  after- 
wards In  that  of  Job  C.  McClellan.  On 
the  13th  day  of  April,  1878,  Erskine  McClel- 
lan conveyed  the  property  to  his  brother. 
Job  C.  McClellan.  On  the  17th  day  of 
May,  1878,  Job  C.  McClellan,  by  deed,  con- 
veyed the  propertyto  Catherine  McClellan. 
The  deed  was  delivered  to  her,  and  by  lier 
retained  unrecorded  until  the  22d  day  of 
June,  1885.  The  fact  of  the  conveyance 
does  not  appear  to  have  been  known  to 
others  nntil  the  last  date,  when  record 
was  made  of  the  deed,  and  the  title  under 
It  asserted  by  Catherine  Mi-Cleilan.  On 
the  3d  day  of  Ajiril,  1S79,  Job  C.  McClellan 
execnted  to  Catherine  McClellan,  wlfo  of 
his  grantor,  Erskine  McClellan,  a  full  power 
of  attorney,  authorizing  lier  to  represent 
him  in  all  matters  pertaining  to  the  prop- 
erty. From  the  date  of  the  conveyance 
by  her  husband  to  Job  C.  McClellan  down 
to  the  last  date  named  she,  with  her  hus- 
band, occupied  the  premises  in  contro- 
versy, and  acted  In  all  matters  pertaining, 
as  the  agent  of  the  ostensible  owner,  Job 
C.  In  the  ypar  1878,  Fannie  A.  Pe  la  Mar 
commenced  an  action  of  unlawful  detainer 
againHt  plaintiff  Hurd  and  others  before  a 
Justice  of  the  peace  in  Clear  Creek  county. 
The  answer  of  defendants  showed  that 
the  question  of  title  was  involved,  and 
the  cause  was  removed  Into  the  county 
court  of  the  same  county.  By  consent  of 
parties,  was  transferred  to  the  district 
court  of  the  same  county.  Afterwards, 
by  change  of  venue,  the  cause  was  re- 
moved to  the  district  court  of  Lake  coun- 
ty. While  pendinir  in  tlint  court,  Job  C. 
McClellan  was  made  a  party.  On  the  27th 
of  December,  1881,  it  appears  a  croHs-com- 
plaint  waH filed  by  Hurd,  by  which  the  ac- 
tion was  changed  to  ejectment.  The  oth- 
er parties  answered.  The  issues  in  eject- 
ment were  made  np.  This  became  the 
principal  action,  and  the  one  which  was 
afterwards  tried.  In  It  was  Involved  the 
entire  title  to  the  premises.  The  case 
was  tried  March  25,  1885,  resulting  In  a 
Judgment  for  Hnrd  (plaintiff  In  error) 
finding  him  to  have  been  the  owner  since 
March,  1876,  and  awarding  him  damages 
for  detention,  nse,  and  occapatlon  in  the 
sum  of  94,042.50;  the  case  having  been  de- 
termined, and  the  finding  and  judgment 
having  been  entered.  May  14,1883.  During 
such  litigation  Catherine  and  Erskine 
McClellan  employed  counsel  to  represent 


them,  participated  in  the  proceedinga,  and 
Catherine,  as  the  agent  o(  Job  C,  by  vir- 
tue of  powers  of  attorney  from  him,  man- 
aged and  directed  the  litigation,  although 
having  In  her  possession  the  conveyance 
from  Job  C,  and  having  had  it  8in<>e 
about  the  date  of  its  execution,  April. 
1879.  Such  conveyance  was  only  known 
to  her  grantor  and  herself.  On  the  22d  of 
June,  1S85,  and  after  the  entry  of  Judg- 
ment In  the  action  of  ejectment  in  the 
county  of  Lake,  she  caused  her  deed  tu  be 
recorded;  assumed  to  be  the  owner,  by 
virtue  of  the  conveyance  and  by  virtue  of 
the  original  claims  of  title  that  were  ad- 
judicated against  Job  C.  and  herself  in 
the  action  of  ejectment,  and  also  relying 
upon  her  long  and  continued  po-ssesslon 
of  the  premises  and  the  statute  of  limita- 
tions. After  such  aasaroption  of  title, 
Catherine  McClellan,  after  filing  snndry 
affldarits  to  show  her  supposed  status 
and  relation  to  the  property  in  contro- 
versy, appealed  the  case  to  the  supreme 
court,  herself  paying  the  accumulated 
costs  and  expenses,  amounting  in  the  ag- 
gregate to  over  $3,000.  Such  appeal  was 
dlsniissed  for  want  of  a  proper  abstract 
of  the  record,  and  a  remittitur  issued  to 
the  district  court.  See  Hurd  v.  McClellan, 
13  Colo.  7,  21  Pac.  Rep.  903.  On  the  20th  of 
January,  1886.  a  writ  of  possession  was 
issued,  served,  and  Hurd  put  in  posses- 
sion of  the  premises.  For  some  nnex- 
plained  informality  in  the  record,  the  writ 
of  posseKHiou  was  recalled,  leaving  Cath- 
erine In  possession.  It  is  olleged  and  un- 
disputed that  the  Informality  in  the  rec- 
ord was  cured,  but  no  8ul)sequeiit  writ  of 
possession  Issued,  and  Catherine  was  left 
in  the  possession.  This  appeal  waH  taken 
from  the  order  vacating  and  recalling  the 
writ  of  possession  under  the  statute  of 
18S5,  allowing  appeals  from  such  order  of 
c<»nrt.  The  supposed  title  of  Catherine 
McClellan,  by  i-euson  of  continued  posses- 
sion and  the  statute  of  limitations,  can 
be  very  briefly  disposed  of.  Possession, 
to  ripen  Into  title,  must  be  open,  notori- 
ous, continued,  and  adverse  to  all  others. 
The  facts  show,  not  a  continuous  posHes- 
sion  of  the  claimant  In  her  own  right,  but 
a  broken  possession.  While  the  title  re- 
mained with  Erskine,  and  she  was  living 
with  him  as  his  wife,  the  possession  is 
supposed  to  follow  the  title,  und  her  pos- 
session cannot  be  presumed  to  have  been 
adverse  to  her  husband.  After  the  con- 
veyance from  Erskine  to  Job  C,  and  she 
became  bis  agent,  the  posseHsion  was  in 
Job  C,  and  retained  for  him  by  her,  in  her 
representative  capacity;  and  although 
her  poHHession  may  have,  at  ail  times, 
been  adverse  to  Hurd,  such  possession 
could  not  become  a  title,  as  against  him, 
for  want  of  continuity  in  the  same  right. 
No  appeal  was  prosecuted  from  the  judg- 
ment in  ejectment  In  the  district  court  ot 
Lake  county.  The  judgment  was  not  va- 
cated, and  a  new  trial  granted,  and  It 
remains  a  conclusive  and  final  judgment. 
"The  only  mode  known,  to  examine  such 
facts  at  common  law,  are  the  granting 
of  a  new  trial  by  the  court  where  the  is- 
sue was  tried,  or  to  which  the  record  was 
properly  returnoble,  or  the  reward  of  a 
venire  facias  de  novo  by  appellate  court. 
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tor  Bomu  error  of  law  that  interveuod  In 
the  proceedings. "  Parsons  v.  Bedford,  3 
Pet.  433. 

The  only  farther  question  we  find  It 
necessary  to  determiDe  is  whether,  by 
reason  of  the  lacts  and  prenilKcs  and  her 
participation,  as  above  stated,  Catherine 
McClellan  Is  concladed  by  the  Judgment 
and  estopped  to  assert  her  title.  The  due 
admlnUtratlon  of  the  law  and  the  inter- 
ests uf  litigants  require  that  there  should 
be  some  end  to  litigations  of  this  charac- 
ter. This  litigation  has  now  been  run- 
ning half  tbe  ordinary  life  of  litigants, 
and  nearly  the  entire  useful,  professional 
life  of  the  lawyers.  It  should  not  be  al- 
lowed to  be  reopened,  and  the  same  issues 
again  tried,  unless  In  obedience  to  Inex- 
orable rules  of  law.  Tbe  leading  case 
upon  estoppel  by  an  adjudication  is  that 
of  Outran!  v.  More  wood,  3  East,  346,  where 
It  Is  said  by  Lord  Ei.i.knborougu,  C.  J., 
In  effect:  If  a  verdict  be  found  on  any  fact 
or  title  distinctly  put  In  issue  In  an  action 
of  trespass,  such  verdict  may  be  pleaded 
by  way  of  an  estoppel  in  another  action 
between  the  same  parties  and  their 
privies.  In  respect  of  the  same  (act  or  title. 
See  Taylor  v.  Needham,  2  Taunt.  27»;  1 
Greenl.  Ev.  522  et  seq.;  Blgelow,  Estop. 
46.  and  notes  2,  277;  Miles  v.  Caldwell,  2 
Wall.  26;  Marsh  v.  Pier,  4  Kawle.  2S8; 
Gardner  v.  Buckbee,  3  Cow.  120;  Burt  v. 
Stemburgh,  4  Cow.  559;  Williams  v. 
Hacker,  (Colo.  Sup.)  26  Pac.  Bep.  148. 
The  rule  in  these  cases  is  that  a  point  once 
adjudicated  by  a  court  of  competent  ju- 
risdiction may  be  relied  upon  as  an  es- 
toppel in  any  subsequent  suit,  in  the  same 
or  any  other  court,  at  law  or  chancery, 
where  either  party,  or  the  privies  of  either 
party,  allege  anything  inconsistent  with 
it.  Aurora  City  v.  West,  7  Wall.  82;  Be- 
loit  ▼.  Morgan,  7  VVall.  619;  Embury  v. 
Connor,  3  N.Y. 522,  and  cases  cited;  White 
▼.  Coatsworth,  6  N.Y.  139;  Smith  v.  Uem- 
Btreet,  54  N.  Y.  644 ;  1  Phil.  Ev.  321.  That 
Judgments  are  admissible  In  evidence  be- 
tween persons  who  are  In  privity  with 
the  parties  to  the  former  proceedings,  see 
Estep  V.  Hutchinau,  14  Serg.  &  R.  433; 
Marsh  v.  Pier,  4  Rawle,  273;  Case  v.  Reeve, 
14  Johns.  81;  Carver  v.  Jackson,  4  Pet. 
83;  Spaulding  v.  Ooodspead,  39  Me.  564. 
In  this  case  there  was  a  final  and  conclu- 
sive adjudication,  affecting  directly  the 
estate,  and  binding  tbe  rights  of  tire  par- 
ties, and  such  adjudication  was  binding 
and  obligatory  upon  all  persons  claiming 
under  either  party  litigant.  Adams  v. 
Barnes,  17  Mass.  363;  Jackson  v.  Stone,  13 
Johns.  447. 

Catherine  McClellan  was  the  grantee  of 
tbe  party  against  whom  the  Judgment 
was  entered.  She  suppressed  tbe  knowl- 
edge of  such  fact,  acting  as  the  agent  of 
ber  grantor  under  bis  power  of  attorney. 
■With  full  knowledge  of  all  the  proceed- 
ings, she  participated  in,  directed,  and  con- 
trolled tbe  defense:  and,  under  all  the  au- 
thorities, must  be  held  to  be  bound  by  tbe 
Jndgment  and  estopped  to  assert  a  title 
she  elected  to  conceal  and  declined  to  de- 
fend. In  Thatcher  v.  Gammon,  12  Mass. 
267,  it  Is  said:  "No  defense  can  be  admit- 
ted which  existed  prior  to  tbe  Judgment; 
«Dd  for  this  Mufflcient  reason,  in  addition 


to  the  sanctity  of  Judgments  of  courts  of 
record,  that  there  would  be  no  termina- 
tion to  suits  if  parties  were  permitted  to 
lie  by  *  *  *  and  suffer  a  Judgment  to 
go  against  them,  and  then,  upon  a  pro- 
cess instituted  to  enforce  the  judgment,  to 
allege  matters  to  impeach  It  which  might 
hare  prevented  the  judgment  If  tbe  party 
hud  not  been  either  grossly  ignorant  or 
designedly  vexatious.  If  such  a  defense 
could  be  admitted  against  a  first  judg- 
ment. It  might  also  against  a  second,  and 
agaiuiit  as  many  an  might  from  time  to 
time  be  obtained.  •  •  •  The  judgment 
Is,  In  all  cases,  considered  conclusive  evi- 
dence of  the  existence  and  Justice  of  a  de- 
mand, and,  unless  voidable  for  error,  it 
cannot  be  impeached,  except  for  matters 
going  in  discharge  of  It  ex  post  facto."  It 
follows  that  the  court  erred  in  vacating 
and  recalling  the  writ  of  possession.  Tbo 
jndgment  being  final.  It  was  the  duty  of 
the  court  to  place  tbe  successful  litigant 
in  tbe  possession  of  the  property. 

The  Judgment  of  the  court  in  granting  a 
nonsuit  as  to  the  defeudnnt  Forbes  Is 
afBrmed.  His  connection  with  tbe  prop- 
erty, as  shown  by  tbe  evidence,  was  not 
of  such  a  character  as  to  charge  him  for 
tbe  detention  of  the  property  or  for  use 
and  occupation.  Uis  relation  to  it  seems 
to  have  been  as  agent  or  manager,  to  a 
certain  extent,  for  the  McClellana  while 
they  had  the  possession.  There  was  on 
his  part  no  assertion  of  a  right  of  posses- 
sion or  of  title  to  tbe  realty.  It  follows 
that  all  tbe  judgments  and  orders,  ad- 
Judging  title  and  right  to  possession  to  be 
in  Catiierine  McClellan  subsequent  to  the 
entry  of  judgment  in  ejectment  against 
Job  C.  McCellan  and  others,  determined 
in  the  district  court,  May  14,  18h5,  are  re- 
versed. The  two  causes  will  be  remit- 
ted to  tbe  district  court  tor  further  pro- 
ceedings in  accordance  with  the  views 
herein  expressed. 

1  ColcA.  813 


Larsb.v  v.  James  et  aJ, 

iCovrt  of  Appeals  of  Colorado.    Feb.  8, 1898.) 

Banks  —  Bemi-Avndai.     Statkmkjtts  —  Psbsokal 

LlABIUTT    or    DiKECTORS  —  LIMITATION    OF    AO- 
TION. 

1.  Under  Oen.  St.  {  278,  providing  that  if  any 
banking  associatidu  neglects  to  make  a  semi- 
annual statement,  within  a  certain  time,  of  tbe 
condition  of  tbe  bank  to  the  state  treasurer, 
"tlie  directors  shall  be  personally  liable  for  all 
iebta  of  said  association,  contracted  previous  to 
and  during  the  period  of  such  neglect,"  the 
liability  of  tbe  directors  is  primarily  and  direct- 
ly imposed  on  failare  to  comply  with  the  law, 
and  may  be  enforced  reg^ardless  of  any  proceed- 
ing against  the  corporation. 

2.  Section  278  is  a  penal  statute;  and  a  cause 
of  action  against  a  director  accruing  under  it  is 
barred  in  one  year,  under  section  2170,  limiting 
to  one  year  "all  actions  for  any  penalty  or  for- 
feiture of  any  penal  statute. "  (Gregory  v.  Bank, 
8  Colo.  838.  foUowed. 

Error  to  district  court,  Arapahoe  coun- 
ty; A.  J.  Rising,  Judge. 

Action  by  Niels  Larsen  against  Williaro 
H.  James  and  others,  as  directors  of  a 
bank,  to  enforce  their  personal  liability 
for  a  corporate  debt.  From  a  judgment 
sustaining  defendants'  demurrer,  plaintiff 
appeals.    Attlrmed. 


Digitized  by 


Google 


184 


PACIFIC  KEPOltTEU.  Vol.  2'X 


(Colo. 


L.  C.  JRoclrireW,  (or  plaintiff  in  error.  C, 
S.  Tbomus  and  Bryant  &  Lee,  lor  defend- 
ants la  error. 

Bebd,  J.  In  September,  1881,  the  Mer- 
chants' &  Mechanics'  Bank  wbh  organized 
and  commenceil  buBinesB  in  i^eadvllle, con- 
tinued tlie  buainesa  until  January  30, 1884, 
when,  having  become  insolvent,  it  closed 
its  doore.  In  November,  1883,  plaintiff 
drew  his  checl<  upon  the  banlc  for  97,000, 
payable  to  the  order  of  Peter  W.  Breen, 
which  checlj  was  certified  by  the  cashier 
as  follows,  "Good  when  properly  In- 
dorsed," and  delivered  CO  Breen.  On  the 
30th  of  January,  Breen  presented  thecbeck, 
properly  Indorsed,  for  payment,  wh'ch 
was  not  made.  Plaintiff  bad  upon  deposit 
In  the  bank  money  to  pay  the  check.  The 
bank  huviuK  failed  to  pay,  Breeu  brouKht 
suit,  and  recovered  judgment  for  the 
amount  against  the  plaintiff,  which  was 
paid  and  diKcbarged.  The  defendants 
were,  and  had  been  from  the  or.  anization 
of  the  bank  to  its  close,  the  directors  ot 
the  corporation.  The  bank  being  Insolv- 
ent, suit  was  brought  by  plalntiO  against 
the  defendants  as  directors,  alleging  their 
failure  to  make  acd  transmit  to  the  state 
treasurer  a  statement  of  the  condition  of 
the  bank,  as  required  by  law. 

The  statutory  i-equlrement  is  the  tollow- 
Jng,  (Gen.  St.  §  277:)  "The  dii-ectors  of 
each  banking  association  shall  semi-an- 
naally,  (or  oftener,  as  they  may  elect,)  on 
the  first  Monday  In  January  and  July,  de- 
clare a  dividend  ot  so  much  of  the  net 
profits  of  the  bank  as  they  shall  deem  ex- 
pedient, and  on  each  of  such  days  as  the 
president  or  cashier  shall  make  a  full, 
clear,  and  accurate  statement  to  the  state 
treasurer  of  the  condition  ot  the  bank,  as 
it  shall  be  on  that  day,  after  declaring  the 
dividend,  (if  any  be  declared,)  which  shall 
be  verified  by  the  oath  uf  the  president 
or  cashier,  and  shall  contain  a  full  ab- 
stract of  the  general  accounts  of  the  bank, 
so  as  to  show  plainly  its  resources  and 
liabilities,  and  the  amount  of  each  kind 
thereof;  and  the  same  shall  be  published 
at  least  oncH  a  week,  for  three  successive 
weeks,  in  some  newspaper  of  the  county 
where  such  bank  is  located.  If  any  news- 
paper be  published  therein;  if  not,  then  In 
some  newspaper  ot  general  circulation, 
published  at  the  scat  of  government." 
Hection  278:  "If  any  such  banking  asso- 
ciation shall  neglect  to  make  out  and 
transmit  the  statement  required  in  the 
preceding  section  for  one  month  beyond 
the  period  when  the  same  is  required  to 
be  made,  or  shall  willfully  violate  any  of 
the  provisions  of  this  act,  the  directors 
shall  be  personally  liable  for  all  debts  of 
said  association  contracted  previous  to 
and  during  the  period  ot  such  neglect. " 

The  complaint  was  demurred  to,  and, 
among  others,  upou  the  following 
grounds:  That  no  judgment  had  been 
obtained  by  thepialntiff  against  the  bank; 
that  tlie  action  was  barred  by  the  statute 
of  limitations.  The  demurrers  were  sus- 
tained, and  the  action  dismissed. 

In  dechling  upon  the  correctness  of  the 
judgment,  only  two  questions  need  be  de- 
termined: (1)  Whether  the  statutory  lia- 
bility of  the  defendants  was  secondary, 


and  depended  upon  plaintiff's  having  first 
exhausted  his  remedy  against  the  bank ;  12) 
whether  the  action  was  barred  by  the 
statute  of  limitations. 

The  first  may  be  disposed  of  quite  brief- 
ly. The  statute  is  punitive  In  character, 
dictated  by  public  policy,  to  prevent  the 
perpetration  of  frauds  by  dishonest  or  in- 
solvent corporations.  The  statutory  lia- 
bility Is  not  made  to  depend  upou  afallnre 
to  collect  from  the  corporation.  The  lia- 
bility is  primarily  and  directly  imposed 
upon  a  failure  to  comply  with  the  law, 
and  may  bo  enforced  regardless  of  any 
proceeding  against  the  corporation.  The 
language  is  that  upon  failure  to  comply 
"the  directors  shall  be  personally  liable 
for  all  debtsof  said  association  contracted 
previous  to  and  during  the  period  of  such 
neglect."  The  liability  attaches  upon  the 
failure  to  make  the  statutory  statement, 
and  BO  remains  until  removed  by  a  compli- 
ance with  the  requirements  of  the  law. 
Such  appears  to  have  been  the  conclusion 
of  our  own  supreme  court  in  regard  to 
the  statute  ot  1868,  differing  somewhat  in 
phraseology  from  the  statute  under  con- 
sideration, but  substantially  the  same,  as 
to  the  present  question.  In  Gregory  v. 
Bank,:i  Colo.  333,  It  is  said:  "The  liability 
of  the  trustees  arising  from  atailure  to 
publish  an  annual  report  is  in  no  way  re- 
lated to  the  loss  that  creditors  of  thecona- 
pany  may  sustain  by  reason  of  such  viola- 
tion ol  the  statute;"  and  such  is  the  cud- 
struction  ot  the  same  statute  in  the  state 
of  New  York.  Bank  v.  Bliss,  35  N.  Y.  412. 
The  liability  of  the  bank  arose  from  a  fail- 
ure to  pay  the  cht-ck,— a  violation  of  a  con- 
tract. The  liability  of  the  directors  arose 
from  a  failure  to  comply  with  the  provis- 
ions of  the  statute.  It  is  clear  that  tbere 
was  no  primary  liability  ot  the  directors 
to  pay  the  debt,  nor  hart  they  any  connec- 
tion with  the  creditor  of  the  bank  by  con- 
tract to  pay  npon  Its  default  as  guaran- 
tor, indorser,  or  otherwise.  Hence  there 
was  no  relation  that  would  require  the 
creditor  to  exhaust  his  remedies  against 
the  bank.  The  action  depends  w  holly  up- 
on the  statute. 

The  other  qnestlon  Is  one  of  greater  dit- 
Acuity.  The  actions  which  shall  be  com- 
menced within  six  years  are  thus  8tate<l 
in  section  2163,  Gen.  St. :  "  First.  All  ac- 
tions of  debt  founded  upon  any  contract 
or  liability  in  action."  "Fourth.  All  ac- 
tions of  ufsunipiiit  or  on  tbe  case  founded 
on  any  contract  or  liability,  express  or  im- 
plied." "Seventh.  All  other  actions  on 
the  case,  except  actions  for  slanderous 
words  or  libels. ''  It  Is  clear  that  the  stat- 
utory debt  in  qnestlon.  Imposed  only  and 
created  by  statute  for  a  violation  of  its 
provisions,  cannot  come  under  either  ot 
the  above  clauses,  and  they  are  the  only 
ones  that  could  in  an.v  way  cover  It.  It 
is  neither  a  debt  founded  in  contract  or 
contractual  liability,  nor  an  action  In  as- 
sumpsit or  on  the  case  founded  npon  con- 
tract, nor  is  It  an  action  ou  the  case.  No 
commou-law  definition  of  tbe  above-enu 
merated  causes  ot  action  can  include  this. 
Hence  it  is  not  covered  by  tbe  six-years 
statute  ot  limitations.  Section  2170  is: 
"All  actions  and  suits  for  any  penalty  or 
forfeiture  of  any  penal  statute,  brought 
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by  this  state,  or  any  person  to  whom 
the  penalty  of  forfeiture  is  given,  in  whole 
or  in  part,  shall  be  commenced  within  one 
year  next  after  the  offense  is  committed, 
and  not  after  that  time."  Whether  or  not 
the  case  comes  within  this  section  depends 
upon  the  character  and  construction  of 
the  statute.  It  appears  to  be  conceded  by 
counsel  for  plaintiffs  in  error  that  it  is  a 
penal  statute,  but  they  insist  that,  notwith- 
standing that  fact,  it  is  only  barred  by  the 
six-years  statute  of  limitations.  As  to 
the  penal  character  of  this  statute,  this 
court  is  concluded  by  Gregory  v.  Bank, 
supra.  It  is  there  said,  in  construing  the 
act  of  1868, — identical  in  its  legal  aspect: 
"This    statute    is    in    its    nature    penal. 

•  •  •  The  amount  of  the  forfeiture  is 
measured  by  the  aggregate  debt  contract- 
ed by  the  company.  The  liability  is  not 
founded  upon  contract,  but  arises  from 
misconduct  in  ofQce.  •  •  •  Upon  rea- 
son and  authority,  we  are  constrained  to 
the  conclusion  that  the  statute  is  in  its 
nature  penal."  In  Steam-Engine  Co.  v. 
Hubbard,  101  U.S.  188,  a  similar  statute 
of  the  state  of  Connecticut  was  exhaus- 
tively examined.  The  court  said:  "The 
defendant  contends  that  the  statute  upon 
which    the   action   is   brought  is   penal, 

•  •  •  in  which  proposition  the  court 
unhesitatingly  concurs.  Satutes  some- 
what similar  in  character  have  been  passed 
in  several  of  the  states,  in  all  of  which 
states  it  is  held  the  statutes  are  penal."  2 
Mor.Priv.Corp.  §  907;  Bank  v.  Bliss,  35  N.Y. 
412;  Moies  v.  Sprague,  9  R.  I.  541;  Arms 
Co.  V.  Barlow,  68  N.  Y.  34;  Derrickson  v. 
Smith,  27  N.  J.  Law,  166.  The  same  con- 
struction is  given  to  the  statute  by  Hal- 
LETT,  J.,  In  the  United  States  circuit  court 
in  this  state,  in  Rickrich  v.  Fisk,  (unre- 
ported.) Hence  the  penal  character  of  the 
statute  is  established  beyond  controversy ; 
the  i)enalty  for  its  violation  being,  in  the 
language  of  our  supreme  court,  "the  ag- 
gregate debt  contracted  by  the  company." 
This  being  the  character  of  the  statute, 
and  the  action  being,  as  shown,  excluded, 
by  thewordingof  the  statutes,  from  thesix- 
years  limitation,  we  unhesitatingly  con- 
clude that  it  falls  under  section  2170,  viz., 
an  action  for  penalty  or  forfeiture  under  a 
penal  statute  brought  by  a  person  to 
whom  the  whole  of  the  penalty  is  given. 
The  trouble  is  not  in  bringing  this  action 
within  the  statutory  limitation  of  one 
year,  but  in  determining,  in  a  case  of  this 
kind,  where  there  were  repeated  and  re- 
curring violations  of  the  law,  when  the 
statute  commenced  to  run.  Judge  Hal- 
LETT  seems  to  have  been  confronted  by 
the  same  diflSculty  in  Rickrich  v.  Fisk. 

It  is  alleged  in  the  complaint  that  the 
directors  did  not  within  one  month  from 
the  first  Monday  of  January,  1882,  July, 
1882,  or  January,  1883,  make  the  report  re- 
quired by  the  statute.  The  language  of 
the  section  is:  "If  any  such  banking  as- 
sociation shall  neglect  to  make  out  and 
transmit  the  statement  •  •  •  for  one 
month  beyond  the  period  when  the  same 
is  required  to  be  made,  •  •  •  the  di- 
rectors shall  be  personally  liable  for  all 
debts  of  said  association  contracted  pre- 
vious to  and  during  the  period  of  such 
neglect"    To  hold,  as  urged,  that  the  first 


default  arose  over  a  year  before  the  cause 
of  action  accrued,  and  that  the  statutory  time 
of  one  year  had  commenced  to  run  and 
had  elapsed,  and  consequently  the  statute 
could  not  apply,  would  be  to  abrogate 
the  statute  and  render  it  inoperative, — a 
construction  that  is  never  allowable  when 
one  can  be  found  that  will  give  effect  to 
the  intention  of  the  legislature.  It  is  not 
necessary  to  inquire  whether  the  debt  in 
question  from  the  bank  was  contracted  in 
the  first  days  of  November,  when  the  de- 
posit was  made,  or  on  the  30th  of  Janu- 
ary following,  when  demand  was  made 
and  the  payment  refused.  Checks  being 
payable  upon  demand,  no  cause  of  action 
arose  either  against  the  bank  or  directors 
until  demand.  Take  either  date,  and  the 
officers  were  in  default.  The  cause  of  ac- 
tion accrued  on  the  30th  of  January,  1884. 
On  the  refusal  of  the  bank  to  pay,  the  lia- 
bility of  the  directors  attached  and  be- 
came absolute.  It  was  evidently  the  in- 
tention of  the  legislature  that  the  statute 
of  limitations  should  commence  to  run  at 
and  from  the  time  the  cause  of  action  ac- 
crued in  each  case.  This  construction 
would  seem  to  be  founded  in  reason,  and 
would  render  the  statute  effective.  The 
point  was  directly  adjudicated  in  Bank  v. 
Bliss,  supra,  as  between  a  three-years  lim- 
itation and  the  general  limitation  of  six 
years.  The  court  says:  "I  am  satisfied 
that  the  sections  »  •  •  impose  a  p«j- 
alty  ♦  •  •  to  which  the  shorter  limita- 
tion of  three  years  applies." 

We  conclude  that  in  actions  of  this  kind 
the  limitation  of  one  year  applies,  and 
that  the  statute  commences  to  run  at  the 
time  the  cause  of  action  accrued  to  the 
creditor  of  the  corporation.  The  statute 
being  penal  in  its  character,  and  the  right 
of  the  creditor  to  proceed  against  the  offi- 
cers depending  upon  and  created  by  the 
statute  and  a  new  and  arbitrary  remedy 
given  for  the  collection  of  the  debt,  it  Is  a 
well-settled  rule  of  law  that  the  statute 
must  receive  a  strict  construction,  and 
must  be  strictly  followed.  If  a  party 
wishes  to  avail  himself  of  It,  he  must  do  It 
within  the  designated  time.  The  time  In 
which  the  right  may  be  asserted  is  as 
much  a  part  of  the  statute  as  the  right  of 
the  plaintiff  or  liability  of  the  officer.  He 
cannot  abrogate  one  while  asserting  the 
other.  It  appearing  from  the  complaint 
that  the  cause  of  action  accrued  nearly 
six  years  before  the  bringing  of  the  action, 
the  Judgment  of  the  district  court  must  be 
afflnned. 

BissEii,  J.,  having  been  of  counsel,  did 
not  sit. 


(8  Idaho  [Hash.]  288) 
BowsEY  V.  State. 
(Supreme  Court  of  Idaho.    Feb.  1,  1892.) 
Criminal  Libel>— Information— SirmciENCT. 
Under  the  statutes  of  Idaho,  an  informa- 
tion for  libel  which  sets  forth  the  libelous  mat- 
ter in  hac  verba,  prefaced  with  the  words  "that 
is  to  say,"  is  good,  upon  demurrer. 
(Syllabus  by  ike  Court.) 

Appeal  from  district  court,  Bingham 
county;    D.  W.  Stanbod,  Judge. 

Information  against  R.  C.  Bonney  on  a 
charge  of  criminal  libel.  Verdict  of  guilty, 
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and  }adg:iiient  thereon.  Defendant  ap- 
peals.   Aiiirmed. 

Hawley  &  Reeves,  for  appellant,  ctted, 
in  support  of  the  proposition  that  the 
langna^e  of  a  libel  must  be  set  out  in  the 
information  in  the  very  wordw  of  the  pub- 
lication, the  following  cases  and  authori- 
ties: Maxw.  Crlm.  Proc.  p.  317;  2  Archb. 
Crlm.  PI.  224.  225;  Ooulson  v.  State,  16 
Tex.  App.  189:  Starkie,  Sland.  &  L.  823; 
Cow.  V.  Sweney.lO  Ser*.  &  K.  173;  Wright 
V.Clements,  8  Barn.  &  Aid.  503;  3tate  v. 
Goodman,  60  Amer.  Dec.  132;  Com.  ▼. 
WrlRht,  1  Cush.46;  Townsh.  Sland.  &  L. 
S  329,  and  notes;  Starkle,  Sland.  &  L>. 
323;  1  Chit.  Crlm.  Law,  234. 

Geo.  H.  Roberts,  Atty.  Gen.,  and  T.  M. 
Stewart,  for  the  State. 

Huston,  J.  The  appellant  was  In- 
formed against  by  the  grand  jury  of  the 
county  of  Bingham,  upon  a  charge  of 
criminal  libel,  at  the  June  term,  1891,  of 
tlie  district  court  lor  said  county.  Tlie 
defendant  demurred  generally  and  specially 
to  the  Information ;  demurrer  was  over- 
ruled; trial  had  on  plea  of  not  guilty; 
verdict  of  guilty;  and  Judgment  and  sen- 
tence thereon.  This  appeal  is  from  the 
judgment,  and  the  only  point  urged  here 
is  the  overruling  by  thecourtoftlie  defend- 
ant's deraurrt.T  to  the  information.  The 
defenda  n  t  con  tends  in  su  pport  of  h  is  appeal 
that  the  Information  "does  not  profess  to 
sec  forth  the  "  alleged  libelous  matter  In  bsec 
verba."  The  information  charges  that 
the  defendant,  "on  the  11th  day  of  June, 
182J,  in  an  issue  of  said  newspaper,"  (the 
name  of  the  newspaper,  and  that  the  de- 
fendant was  the  editor  and  manager 
thereof,  etc.,  having  been  already  stated 
in  the  information,)  "falsely,  willfully, 
and  malielousiy  did  compose  and  publish, 
and  express  by  printing,  certain  false, 
scandalous,  mulicious,  and  defamatory 
matters  concerning  the  said  M.  Patrie, 
that  Is  to  say.  "  Then  follows  the  article 
charged  to  be  libelous.  It  Is  contended 
by  appellant  that  the  Information  "does 
not  profess"  to  set  forth  the  exact  words 
of  the  libel ;  that  Is,  that  the  libelous  mat- 
ter Is  not  prefaced  with  the  necessary 
words  of  Identification  as  "to  the  tenor 
and  effect  following, "  or  the  "following 
words  and  flgures. "  That  the  words, 
"that  is  to  say,"  in  the  Information,  do 
not  supply  the  required  words,  or  avoid 
the  necessity  of  their  use.  Id  support  of 
this  position  appellant  cites  various  au- 
thorities, English  and  American,  which 
seem  to  support  his  contention;  but  a 
reference  to  section  76(f7  of  tlie  Revised 
Statutes  of  Idaho,  we  think,  furnishes  a 
complete  answer  to  appellant's  objection. 
Said  section  is  as  follows.  "No  indict- 
ment Is  insufllcient.  nor  con  the  trial 
judgment,  or  other  proceeding  thereon,  be 
affected,  by  reason  of  any  defect  or  imper- 
fection In  matter  of  form  which  does  not 
tend  to  the  prejudice  of  a  sustantial  right 
of  the  defendant  upon  Its  merits."  And, 
again,  section  K23C>  of  the  Revised  Statutes 
of  Idaho  provides:  "Neither  a  departure 
from  the  form  or  mode  prescribed  by  this 
Code  [the  Penal  ("ode]  In  respect  to  any 
pleading  or  proceeding,  nor  an  error  or 
mistake  therein,  renders  It  invalid,  unless 


It  has  actually  prejudiced  the  defendant 
or  tended  to  his  prejudice,  in  respect  to  a 
substantial  right."  Again,  in  folios  7  and 
8  of  the  Information  appear  these  words: 
"Which  said  false,  scandalous,  malicious, 
and  defamatory  libels  hereinbefore  men- 
tioned and  set  forth,  the  said  B.  C.  Bon- 
ney  did,"  etc.  It  can  hardly  be  s^lously 
contended  tliat  the  use  of  the  words, 
"that  is  to  say,"  instead  of  the  words, 
"to  the  tenor  and  ^ect  following,"  or, 
"in  the  words  and  figures  following," 
tended  to  prejudice  any  substantial  right 
of  the  defendant.  Tte  rule  invoked  by 
appellant,  and  clearly  sustained  by  the 
authorities  cited  in  that  behalf,  has  no 
application,  under  the  forms  of  pleading 
prescribed  by  our  statute,  however  cor- 
rect it  might  have  been  at  the  time  and 
in  tho  jurisdictions  where  it  obtained. 
We  have  not  the  evidence  before  us,  but  we 
have  a  copy  of  the  libel,  and  the  record  of 
the  conviction  of  the  defendant,  and  we 
must  say  that  the  judgment  and  sentence 
of  the  court  were  evidently  rendered  with 
a  full  recognition  of  the  recommendation 
contained  in  the  verdict.  The  judgment 
of  the  district  court  is  affirmed. 

Sdlijvan,  C.  J.,  and  Moroa.v,  J.,  concur. 


(S  W70.  66» 

Jenkins  et  oLy.  Jeffbet. 
(Supreme  Court  of  Wyoming.    March  9, 1893.) 
JnaiSDicTiox — Voldntart  Appearance — ^Po»- 

CIBLB    DeTAINBR— TlTLB   TO   LaKD. 

1.  An  action  brought  before  a  justice  under 
the  desigUHtion  of  "forcible  detainer, "  bat  which 
was  in  reality  ejectment,  the  only  issue  present- 
ed being  title  and  the  unlawful  possession  of  de- 
fendants, and  which  should  therefore  have  been 
dismissed  for  want  of  jurisdiction,  was,  on  mo- 
tion of  defendants,  certified  to  the  district  court, 
apparently  on  the  supposition  that  it  was  gov- 
erned by  Rev.  St.  {  84S5,  providing  that,  if  it 
shall  appear  on  the  trial  of  any  case  before  a  jus- 
tice from  the  evidence  that  the  title  to  land  shall 
l>e  disputed  or  brought  in  question,  the  cause 
shall  be  certified  to  the  district  court  Defend- 
ants then  appeared  in  the  district  court,  and  suc- 
cessfully resisted  plaintiff's  motion  to  remand. 
Held  that,  by  reason  of  such  appearance  and 
proceedings  on  the  part  of  defendants,  the  ooart 
obtained  jurisdiction  of  their  persons,  which 
could  not  be  affected  by  the  fact  that,  before  go- 
ing to  trial,  they  moved  to  dismiss  for  want  of 
jurisdiction;  and  therefore  the  district  court  had 
jurisdiction  of  the  action,  the  suoject-mattet 
thereof  being  witbln  its  original  jurisdiction. 

2.  An  action  of  forcible  detainer  cannot  bring 
In  question  the  title  to  land,  within  Rev.  8t. 
{8435. 

Error  to  district  court,  Laramie  county. 

Action  by  John  K.  Jeffrey  against  Helen 
Jenkins  and  John  Jenkins  for  posseRsiou 
of  land.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Affirmed. 

P.  Gad  Bcyiin  and  John  Charles  Thoiup' 
SOD,  for  plaintiffs  In  error.  B,  W.  Mann, 
for  defendant  in  error. 

Groesbkck,  C.  J.  August  16,  1890,  John 
K.  Jeffrey,  the  defendant  in  error,  brought 
an  action  under  the  style  and  detlgnatiou 
of  "forcible  detainer  "before  W.  F.  Lee,  one 
of  the  Justices  of  the  peace  for  Laramie 
county.  Snmraons  was  issued  against  the 
defendants  therein,  Helen  Jenkins,  and 
John  Jenkins,  who  was  joined  as  husband 
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"Of  tbe  said  fleleo,  and  the  claim  of  the 
plaintiff  was  stated  In  tbe  summonH  "  tbat 
the  defendants  unlawfully  detain  from  tlie 
possession  ol  tlie  plaintiO  lot  number  3,  in 
block  number  357,  in  the  city  of  Cliej'enue. " 
The  notice  to  vacate  premises,  given  by 
plaintiff  to  the  said  Helen,  tvas  filed.  Au- 
gust 20,  1890,  the  summons  was  returned, 
and  the  parties  appeared  before  said  jus- 
tice of  the  peace.  The  plaintiff,  Jeffrey, 
filed  his  complaint,  which  is  In  tlie  follow- 
ing language:  "The  plaintiff  in  this  ac- 
tion compluins  of  the  defendants  herein, 
and  alleges  that  said  defendant  Helen 
Jenkins  is  the  wife  of  the  defendant  John 
Jenkins,  who  Is  joined  with  her  for  the 
purposes  of  this  action.  For  a  cause  of 
action  the  plaintiff  alleges  that  be  Is  the 
owner  of  the  following  described  real  es- 
tate, to-wit:  All  of  lot  number  three,  (3,) 
in  block  number  three  hundred  and  fifty- 
seven,  (357,)  in  the  city  of  Cheyenne,  in  the 
county  of  Laramie  and  state  of  Wyoming. 
That  the  possession  of  said  preraisos  is, 
and  for  a  lung  time  has  been,  unlawfully 
and  wrongfall.v  withheld  from  this  plain- 
tiff by  said  Helen  Jenkins;  and  that  mure 
than  three  days  bpfore  tho  commencement 
of  this  suit  this  plaintiff  caused  to  be 
served  upon  said  defendnnt  Helen  Jenkins 
a  written  notice  to  surrender  the  posses- 
sion of  the  said  premises,  but  that  said 
Helen  Jenkins  failed  and  refused,  and  still 
fails  and  refuses,  to  surrender  possessloQ 
thereof  to  this  plaintiff.  Wherefore  said 
plaintiff  demands  judgment  ogainst  said 
defendantsforthe  possession  of  said  prem- 
ises, and  the  costs  of  this  action."  The 
defendants  answered,  (probably  orally,  as 
no  written  answer  is  here,)  denying  "that 
the  plaintiff  is  the  owner  of  the  property 
described  In  the  complaint,  or  that  he  is 
entitled  to  the  possession  thereof,  and  al- 
leges that  the  defendant  Helen  Jenkins  is 
the  owner  of  said  property,  and  now  has, 
and  for  a  long  time  past  has  had,  the 
rightful  possession  thereof,  and  demands 
Judgment  from  the  plaintiff  for  costs." 
The  defendants  then  asked  "  that  the  case 
shall  be  certified  and  returned  to  the  dis- 
trict court  of  the  county. "  After  taking 
the  matter  under  advisement  until  the  fol- 
lowing day,  the  said  justice  of  the  peace, 
upon  theappearance  of  the  parties,  "ruled 
that  this  case  be  certified  to  the  district 
court."  The  plaintiff,  Jeffrey,  took  an  ex- 
ception to  this  ruling.  The  cause  was  so 
certiflefl,  and  a  transcript  of  the  record 
and  ail  the  original  papers  in  the  case 
were  transmitted  by  said  justice  of  the 
peace  to  the  district  court  of  Laramie 
county.  The  parties  appeared  in  said  dis- 
trict conrt  October  9,  1.8U0,  and,  the  plain- 
tiff, Jeffrey,  having  filed  a  motion  to  "  re- 
mand the  cause  back  to  tbe  justice  of  the 
peace  before  whom  it  was  originally 
brought,"  tbe  court,  after  hearing  the  ar- 
gument of  the  counsel,  overruled  said  mo- 
tion, and  the  plaintiff,  Jeffrey,  excepted. 
The  cause  was  then  set  for  trial  fur  Octo- 
ber 11th.  October  10th  the  defendants 
moved  to  dismiss  the  cause  on  the  follow- 
ing gmnnds:  (1)  The  court  has  no  juris- 
diction to  try  the  same;  (2)  this  Is  an  ac- 
tion for  forcible  entry  and  delalnsr,  and 
this  court  has  not  original  jurisdiction  in 
«acb  causes;  (3)  this  case  has  not  becu 


brought  to  this  court  by  appeal  or  on  er- 
ror, and  tbe  court,  not  having  original 
jurisdiction,  cannot  try  tbe  case;  and  (4) 
the  title  to  real  property  cannot  be  tried 
in  this  action.  On  the  trial  day  this  mo- 
tion was  also  overruled  by  the  trial  court, 
to  which  ruling  the  defendants  excepted  ; 
and,  tbe  cause  having  been  submitted  to 
the  court  without  the  Intervention  of  a 
Jury,  trial  by  jury  having  been  expressly 
waived,  the  court,  having  heard  all  the 
evidence  and  the  arguments  of  counsel, 
found  for  the  plaintiff  generally  that  his 
complaint  was  true;  that  he  was  the 
owner  and  entitled  to  the  immediate  pos- 
session of  the  premises  described  in  bis 
complaint;  and  that  the  defendants  un- 
lawlully  detained  the  same.  The  follow- 
ing judgment  was  at  once  entered  on  said 
findings:  "Wherefore  it  is  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
BHid  defendants,  Helen  Jenkins  and  John 
Jenkins,  shall  make  restitution  to  the 
said  plaintiff,  John  K.Jeffrey, of  the  prem- 
ises In  his  complaiDt  described,  and  shall 
restore  him  to  the  full  and  Immediate  pos- 
session thereof."  Judgment  for  costs  was 
also  entered,  and  an  order  made  for  a 
writ  iif  restitution.  We  have  stated  these 
various  proceedings  at  length,  in  order 
that  our  views  may  be  fully  understood. 
The  defendants  below  were  given  time  to 
prepare  and  present  their  bill  of  excep- 
tions for  allowance,  but  none  Is  here,  and 
we  have  only  tbe  jurisdictional  qnestion 
to  pass  upon;  that  is,  whetlier  or  not  the 
district  court  bad  jurisdiction  of  tbe  sub- 
ject-matter of  the  cause. 

There  can  be  no  question  that  the  justice 
of  the  peace  had  no  right  to  try  the  cause. 
The  complaint  before  him,  and  which  we 
have  embodied  in  full  in  this  opinion,  was 
Insufficient  in  the  action  of  forcible  de- 
tainer, under  the  provisions  of  the  Jus- 
tices' Code.  Sections  357S,  3579,  of  the  Re- 
vised Statutes  provide  that,  before  the 
justice  shall  proceed,  the  plaintiff  shall  file 
a  complaint,  in  which  he  shall  describe 
tbe  property,  the  possession  of  which  is 
claimed,  and  the  facts  upon  which  he  re- 
lies in  order  to  recover  the  premises,  which 
must  be  sustained  by  proof,  or  the  action 
must  be  dismissed;  and  this  complaint 
must  be  filed  whether  the  defendant  ap- 
pear^ornot.  The  defendant  is  required 
to  admit  or  deny  these  facts  In  bis  an- 
swer. In  this  complaint  there  is  a  bare 
allegation  of  ownership,  and  that  the 
defendants  unlawfully  and  wrongfully 
withheld  the  possession.  There  Is  no  alle- 
gation of  the  facts  upon  which  plaintiff 
relied  to  recover  possession  of  the  prem- 
ises, and  there  was  no  issue  formed  upon 
which  the  justice  of  the  peace  could  law- 
fully hear,  try,  and  determine  the  contro- 
versy. Heshould  have  dismisMed  the  cause 
summarily,  unless  the  complaint  had  been 
amended  so  as  to  show  the  facts  required 
in  the  statute,  and  under  the  pleadings, 
which  disclosed  an  action  in  the  nature 
of  ejectment,  he  had  no  right  to  certify  it 
to  the  district  court.  The  only  issue  pre- 
sented was  that  of  title  and  the  unlawful 
possession  of  the  defendants,  and  this 
he  could  not  try,  as  the  allegations  were 
those  required  in  an  action  of  ejectment. 
The  action  of  forcible  entry  and  detainer 


Digitized  by 


Lnoogle 


188 


PACIFIC  REPORTER,  ToL.  29. 


(Wyo. 


or  ot  forcible  detainer  Is  no  bar  to  an  ac- 
tion of  ejectment,  (Rev.  St.  Wyo.  §  3589,) 
but  It  cannot  be  a  sabstitute  for  the  ac- 
tion of  ejectment,  or,  as  it  is  termed  under 
the  Code  of  Civil  Procedure,  an  action  for 
the  recovery  of  real  property.  The  ac- 
tion of  forcible  entry  and  detainer  or  of 
forcible  detainer  is  a  summary  method  of 
determining  the  right  or  fact  of  posses- 
sion Where  a  defendant  forcibly  and  un- 
lawfully makes  entry  into  lands  and  tene- 
ments, and  detains  the  same,  or  when  he 
unlawfully  or  by  force  holds  the  same, 
when  his  entry  has  been  peaceable,  the 
action,  under  the  statute,  will  lie.  It  also 
•lies,  under  the  statute,  against  tenants 
holding  over  their  terms,  or  after  failure 
to  pay  rent  for  three  days  after  due;  in 
sales  of  realty  on  executions,  orders,  or 
other  judicial  process,  when  the  judgment 
debtor  was  In  possession  at  the  time  of 
the  rendition  of  the  judgment  or  decree 
by  virtue  of  which  such  sale  was  made; 
in  sales  by  executors,  administrators, 
and  guardians;  and  on  partition,  where 
any  of  the  parties  to  the  petition  were  in 
possession  at  the  commencement  of  the 
suit,  after  such  sales  so  made  on  execu- 
tion or  otherwise  shall  have  been  exam- 
ined by  the  proper  court,  and  adjudged 
legal  by  It;  and  in  cases  where  the  defend- 
ant is  a  settler  or  occupier  of  lands  and 
tenements  without  color  of  title,  and  to 
which  complainant  has  the  right  of  pos- 
session. Sections  H574,  3.575,  Rev.  St.  Vfyo. 
In  none  of  these  enumerated  cases  in  sec- 
tion 3575  can  the  title  be  disputed  or  called 
In  question,  as.  In  the  first  Instance,  the 
tenant  could  not  deny  the  title  of  his  land- 
lord, and  In  the  others,  referring  to  judicial 
sales,  the  solemn  judgment  or  decree  of  a 
court  of  competent  jurisdiction  could  not 
be  Impeached  or  collaterally  attacked, 
while.  If  the  defendant  is  in  possession 
without  color  of  title,  there  is  no  title  to 
be  adjudicated.  In  the  general  inquiry 
provided  for  in  section  3.i74  there  must  be 
a  forcible  or  unlawful  holding  or  unlawful 
and  forcible  entry,  such  as  would  seem  to 
preclude  clearly  any  controversy  over  the 
title.  The  cases  are  almost  unanimous 
In  holding  that,  title  not  being  in  issue, 
no  evidence  to  disprove  the  complainant's 
title  Is  admissible.  Evidence  of  title  is 
sometimes  admissible  in  forcible  entry 
and  detainer  and  detainer  suits  to  show 
the  purpose  for  which  theentry  was  made, 
and  the  chaiacter  and  extent  of  the  pos- 
session, though  evidence  of  an  adverse 
title  cannot  be  given  to  prove  the  extent 
of  the  defendant's  possession.  8  Amer. 
&  Eng.  Enc.  Law,  p.  ]6(i,  and  cases  there 
cited.  See,  also,  Georges  v.  Hufschmldt, 
14  Mo.  179;  Pearson  v.  Herr,  .53  III.  144; 
Spurck  V.  Forsyth.  40  111.441;  McCartney 
V.  McMuUen,  38  111.  241 ;  Smith  v.  Hollen- 
back,  51  III.  2S!3;  Petsch  v.  Mowry.  1  Cin. 
R.  36;  Allison  v.  Casey,  4  Baxt.  .'iS7;  Dale 
v.  Doddidge,  9  Neb.  144,  1  N.  W.  Rep.  999, 
citing  Harvie  v.  Turner,  46  Mo.  444,  and 
Tayl.  Landl.  &  Ten.  §  793;  Nicholson  v. 
Walker,  4  III.  App.  404;  State  v.  Eisenme.ver, 
94  Hi.  9C;  Kelly  v.  Sheehy,  60  How.  Pr. 
439;  Lachman  v,  Barnett,  16  Nev.  154; 
Conaway  v.  Gore,  27  Kan.  122.  The  jus- 
tice of  the  peace  and  the  counsel  for  plain- 
tiff in  error  evidently  believed  that  section 


3435,  Rev.  St.  Wyo., controlled  the  disposi- 
tion of  the  case.  It  reads  as  follows:  **If 
It  appear  on  the  trial  of  any  cause  before 
any  justice  of  the  peace,  from  the  evidence 
of  either  party,  that  the  title  to  land  or 
boundaries  shall  be  disputed  or  brought 
In  question  by  the  other  party,  by  plead- 
ing or  evidence,  the  justice  shall  imme- 
diately make  an  entry  thereof  in  his 
docket,  and  cease  all  further  proceedings 
in  the  cause,  and  shall  certif.y  and  return 
to  the  district  court  of  the  said  county  a 
transcript  of  all  the  entries  made  in  his 
docket  relating  to  the  case  In  the  same 
manner  and  within  the  same  time  as 
upon  an  appeal ;  and  thereupon  the  dis- 
trict court  shall  proceed  in  the  cause  to 
final  judgment  and  execution  the  same  as 
if  the  said  suit  had  been  originally  com- 
menced therein;  and  the  costs  shall  abide 
the  event  ot  the  suit."  But  in  the  actions 
of  forcible  entr.v  and  detainer  and  detainer 
neither  the  title  to  laud  nor  the  boundaries 
of  land  can  be  properly  disputed  or  called 
in  question.  It  was  said  in  the  case  of 
Petsch  V.  Mowry,  1  Cin.  R.  36,  that  "the 
action  for  detainer  Is  a  possessory  action 
merely.  In  general,  the  title  of  the  plain- 
tiff  is  not  to  be  investigated.  The  nature 
of  his  estate,  whether  fee-sirapie  or  for 
years.  Is  immaterial.  Els  possession  at 
the  time  of  making  the  tenancy  and  the 
delivery  of  the  possession  is  sufficient; 
and  the  defendant  cannot,  by  the  intro- 
duction of  the  proof  of  title,  take  away 
the  jurisdiction,  for  that  would  put  it  in 
his  power  to  defeat  the  action. "  In  Ohio, 
It  seems,  from  the  opinion  in  this  case, 
that  justices  ot  the  peace  had  no  juris- 
diction where  the  title  to  real  estate  was 
drawn  in  question,  except  in  cases  of  tres- 
pass; and  it  was  insisted  in  the  presenta- 
tion of  this  case  of  Petsch  v.  Mowr.v  that 
the  question  of  title  arose.  In  constru- 
ing these  provisions  of  tl..'  Justices'  Code, 
that  court  say:  "We  can  see  no  i-eason 
why  It  Is  not  possible  to  avoid  so  strict  a 
construction,  when  It  would  deprive  jus- 
tices of  jurisdiction  in  so  large  and  Impor- 
tant a  class  or  cases  as  that  of  the  vari- 
ous actions  of  detainer;  for  so  strict  a  con- 
struction as  that  suggested  by  the  su- 
preme court  would,  at  a  single  blow, 
strike  the  whole  act  relating  to  detainer 
from  the  Codp.  We  cannot  think  this  to 
have  been  the  intention  of  the  legislature. 
The  same  act  providing  (or  and  limiting 
the  jurisdiction  of  a  justice  also  provides 
for  the  proceedings  in  detainer,'  and  In 
comparing  the  sections  together  we  feel 
justified  In  the  conclusion  we  have 
reached,  and  which  harmonizes  the  whole 
act,  and  evidently  express<^s  the  legisla- 
tive intent,  viz.,  that  in  detainer  justices 
have  jurisdiction  to  hear  and  determine 
the  mere  possessor.y  riglit  of  the  pnrtic;4. 
Title,  in  the  legal  construction  of  tlie  .Jus- 
tices' Act,  does  not  mean  title  by  mere  pos- 
session, which  only  the  plaintiff  need  to 
prove.  See  Aubrey  v.  .-Vlmy,  4  Ohio  St. 
524."  But  we  have  already  seen  that  the 
complaint  in  the  action  before  the  justice 
was  defective.  It  did  not  allege  the  facts 
upon  which  the  plaintiff  in  that  action 
relied  in  order  to  recover  the  proniises.  It 
did  allege  title  of  the  premises  in  the 
plaintiff,  Jeffrey,  and   tlio   unlawful  and 
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wronf;ful  witbliolding  of  tbe  same  by  the 
defendant  neleii  Jenkins.  There  was  no 
motion  made  to  make  this  complaint 
more  defluite  or  certain,  at  any  Btage  o( 
the  proceedinics;  neither  was  there  any 
demurrer  before  the  justice  for  Istk  of  Ju- 
risdiction, nor  in  the  district  court  that 
the  same  did  not  set  out  facts  sufflcient 
to  constitute  a  cause  of  action.  The  an- 
swer denied  title  In  the  plaintiff,  and  bis 
right  of  possession,  and  set  up  title  in 
Mrs.  Jenkins.  The  defendants  below  and 
plaintiffs  in  error  here  were  not  misled  as 
to  the  nature  of  the  action.  They  under- 
stood it  to  be  an  action  to  try  the  title, 
and  although  the  action  was  In  name  one 
of  forcible  detainer,  or,  more  properly 
speaking,  one  of  detainer,  the  Issue  was 
the  same  as  that  made  up  in  an  action  of 
ejectment,  or  for  the  recovery  of  realty. 
The  complaint  In  the  district  court  would 
support  a  judgment  in  ejectment,  partic- 
ularly as  Its  sufficiency  was  not  assailed. 
All  the  allegations  are  present  to  make  it 
a  good  petition  In  ejectment.  The  aver- 
ment of  three  daj's'  notice  may  be  treated 
as  a  demand  for  the  possession  of  the 
realty  and  refusal  to  surrender  possession, 
or  it  may  be  treated  as  surplusage,  as 
sucli  demand  would  not  probably  be  nec- 
essary to  allege.  The  quantum  of  the 
estate  is  not  alleged  in  the  complaint,  but 
this  is  not  required  by  the  statute.  "In 
an  action  for  the  recovery  of  real  prop- 
erty It  shall  be  sufficient  if  the  plaintiff 
state  In  bis  petition  that  he  has  a  legal 
estate  therein."  Rev.  St.  Wyo.  §  2S)S7; 
Bates.  Code  PI.  426,  and  cases  there  cited. 
The  expressions  of  the  statute  that  plain- 
tiff nas  "a  legal  estate  therein."  In  an  ac- 
tion in  ejectment,  need  not  be  followed. 
An.v  equivalent  expression  of  his  relation 
to  the  land  is  sufflcient.  Dunn  v.  Reming- 
ton, 9  Neb.  82,  2  N.  W.  Rep.  230.  The  sole 
allegation  of  ownership  In  the  land,  inas- 
much as  no  objection  is  raised  to  the  aver- 
ment. It  seems  to  us.  Is  sufHcien''  to  show 
a  legal  est.'ite  therein,  as  the  term  "owner" 
would  seem  to  Import  an  ownership  In  fee. 
At  any  rate,  this  defect,  If  defect  It  can  be 
called,  in  the  complaint,  is  cured  by  the 
snbsequent  plea  to  the  merits  and  by  the 
findings  and  judgment.  The  district  court 
undonbtedly  had  jurisdiction  of  a  suit  in- 
volving title  to  the  realty,  and  this  ju- 
risdiction was  original.  It  had  appellate 
Jurisdiction  only  in  cases  of  forcible  entry 
and  of  detainer,  and,  as  there  was  no 
trial  or  determination  in  the  justice's 
court,  the  Jurisdiction  exercised  by  the 
district  court  was  original  and  not  ap- 
pellate. 

The  position  taken  in  this  court  in  the 
arsument  of  the  cause  by  the  learned 
counsel  for  plaintiffs  in  error,  that  the  dis- 
trict court  had  no  jurindiction  at  all, 
either  original  or  appellate,  would  be  im- 
pregnable, and  at  first  appearance  seems 
so,  as  jurisdiction  of  the  subject-matter  of 
a  cause  can  never  be  conferred  by  consent. 
But  it  was  not  attempted  to  be  conferred 
by  consent;  It  already  existed  in  the  dis- 
trict court,  and  had  only  to  be  invoked 
oy  the  parties,  either  by  service  of  pro- 
cess, in  the  ordinary  way,  or  by  volun- 
tary appearance,  and  plea  to  the  merits. 
There   can    be   no  doubt   that  the  trial 


court  had  jurisdiction  of  the  persons  of 
the  defendants,  as  the  cause  was  taken  or 
removed  there  at  their  own  motion;  and 
they  afterwards  appeared  there  by  coun- 
sel, to  resist  the  motion  of  the  plaintiff, 
Jeffrey,  to  remand  the  cause  to  the  justice 
of  the  peace  for  trial.  True,  they  after- 
wards moved  to  dismiss  for  want  of  juris- 
diction, but  after  going  voluntarily  Into 
court,  and  appearing  in  the  action,  It  was 
too  late  to  do  this.  No  matter  In  vrhat 
manner,  by  what  means,  or  under  what 
name,  the  action  came  Into  the  trial  court, 
it  was  a  cause  involving  title  and  right  to 
possession  growing  out  of  t.tle  alone, 
and  of  such  actions  the  district  court  had 
jurisdiction  to  hear,  try,  and  determine, 
and  jurisdiction  of  the  persons  of  the  de- 
fendants was  acquired  by  their  voluntary 
appearance. 

The  (Indlugs  of  the  trial  court  were  find- 
ings In  a  suit  for  the  recovery  of  the  real- 
ty, and  the  Judgment  rendered  upon  them 
is  in  effect,  if  not  In  form,  a  judgment  In 
ejectment.  The  position  we  assume  in 
this  "comed.v  of  errors'*  is  by  no  means  a 
novel  one.  At  an  early  day  the  following 
case  arose  in  Illinois,  and  came  before  the 
supreme  court  of  that  state:  A  claim 
was  presented  for  allowance  to  a  county 
court,  a  bodj'  similar  in  powers  and  func- 
tions, it  appears,  to  a  board  of  county 
commissioners,  or  a  board  of  supervisors, 
and  which  was,  as  stated  in  the  opinion, 
a  successor  to  the  county  commissioners' 
court.  The  claim  was  disallowed  by  this 
county  court,  and  an  appeal  was  taken  to 
the  circuit  court  of  the  county,  but  the 
statute  gave  no  right  of  appeal  from  said 
county  court  in  such  matters  to  the  cir- 
cuit court.  Tills  latter  court  had  original 
Jurisdiction  of  an  action  to  recover  the 
amount  due  on  the  claim  from  the  coun- 
ty, and  the  supreme  court  say :  "The  cir- 
cuit court,  then,  had  original  Jurisdiction 
of  the  subject-matter,  and  the  parties,  by 
voluntarily  appearing  and  consenting  to 
a  trial  between  them  upon  that  subject- 
matter,  waived  all  objection  to  jurisdic- 
tion of  the  parties.  The  suit  stood,  so  far 
as  the  Jurisdiction  of  the  court  is  con- 
cerned, the  same  as  if  It  had  been  origi- 
nally commenced  in  the  circuit  court  in 
the  ordinary  way.  and  the  parties  brought 
in  by  the  service  of  process;  or  as  if  they 
had  voluntarily  entered  their  appearance 
without  an.v  previous  proceedings,  and 
without  objection  gone  to  trial.  In  the 
case  of  Allen  v.  Belcher,  8  Gilman,  594,  the 
suit  was  commenced  before  a  probate  Jus- 
tice of  the  peace,  and  appealed  to  thecircuit 
court,  where  the  parties  appeared. and  the 
cause  was  by  consent  tried;  and  upon 
error  this  court  held  that  it  was  imma- 
terial whether  the  probate  justice  had  Ju- 
risdiction of  the  subject-matter  of  the  suit, 
and  the  circuit  court  having  original 
Jurisdiction  of  the  snbject-matter,  and  the 
parties  having  consented  to  its  JnrisdiC'- 
tion  of  their  persons,  the  circuit  court 
might  adjudicate  upon  the  subject-mat- 
ter as  an  original  cause.  The  rule  Is  that 
iurisdiction  of  the  subject-matter  cannot 
be  conferred  upon  a  court  b.v  consent  of 
the  parties,  nor  can  want  of  It  be  waived, 
but,  where  the  law  confers  upon  the  court 
original  jurisdiction  of  the  subject-matter. 
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foil  app«aranee,  Without  objection,  con- 
tera  upon  the  court  Jurisdiction  of  the  per- 
son, and  it  may  then  adjudicate.  It 
would  be  trifling  with  courts  and  the 
rights  of  parties  to  permit  suitors,  after 
voluntarily  appearing  and  going  to  trial, 
to  avail  themselves  of  objection  to  the 
preliminary  proceedings  by  which  the 
cause  or  parties  were  In  court.  Tliese  are 
dilatory  matters  which  they  waive,  and 
they  are  deemed  to  have  waived  tliem  by 
full  appearance  without  objection." 
Randolph  Co.  v.  Ralls,  18  111.  80.  This  case 
has  been  cited  In  a  number  of  text-books 
and  treatises,  and  Is  the  basis  of  the  state- 
ment made  by  Mr.  Wells  In  his  treatise  on 
Jurisdiction  of  Courts:  "Although,  where 
the  appellate  court  has  also  original  juris- 
diction of  thesubject-matter,  consent  may 
waive  irregularities  of  the  appeal,  or  even 
defects  in  the  jurisdiction  below ;  the  trial 
being  dA  ooro."  Page  48.  The  array  of 
facts  in  the  cam  at  bar,  which  we  have 
detailed  at  length,  present  a  much  strong- 
er case  than  the  one  Just  noticed.  There 
an  appeal  was  taken  without  the  right  of 
appeal,  while  here  the  jurisdiction  of  the 
district  court  was  Invoked  by  the  parties 
denying  the  Jurisdiction,  and  the  cause 
was  bruugh  t  to  the  trial  court  at  their  re- 
quest and  on  their  motion,  over  the  objec- 
tion of  the  adverse  party.  By  their  action 
in  having  the  cause  transferred  to  the 
appropriate  tribunal  for  trial,  by  their 
general  and  voluntary  appearance  in  that 
court  lipfore  filing  thelrmotlon  to  dismiss. 
In  resisting  the  motion  to  remand,  by 
submitting  to  trial  alterwards  on  the 
merits,  the  plaintiffs  in  error  have  lost  all 
their  rights  of  objection  to  the  Jurisdic- 
tion, and  have  had  their  day  in  court, 
thereby  placing  themselves  beyond  the 
pale  of  Judicial  aid.  They  were  as  much 
within  the  Jurisdiction  of  the  district 
court  as  if  they  had  been  sued  in  eject- 
ment, and  been  served  with  process,  or 
bad  voluntarily  submitted  theircause  and 
pleaded  to  the  merits.  No  amount  of  dis- 
cussion can  avoid  this  Inevitable  conclu- 
sion that  the  question  of  title  was  in- 
volved in  this  action,  and  that  thejndg. 
ment  rendered  by  the  court  trying  it 
might  well  be  pleaded  In  bar  in  a  suit  tor 
the  recovery  of  the  same  premises,  Insti- 
tuted by  the  piaintlHs  in  error  against  the 
defendant  in  error.  We  do  not  pass  upon 
the  propriety  or  the  right  to  sue  John 
Jenkins,  or  the  necessity  of  Joining  him 
with  his  wife,  as  no  .question  Is  made  up- 
on that  point,  and  It  Is  unnecessary  to 
pass  upon  it.  The  judgment  of  the  dis- 
trict court  of  Laramie  county  is  affirmed. 

CoNAWAT  and  Mbrrell,  JJ.,  concnr. 

(U  Mont.  473)  -~~"^ 

Schwab  et  aJ.  t.  Owknb  et  al. 
(Supreme  Court  cf  Montana.    Jan.  85, 1899.) 

Chattil  Horto^oes— Fraudvlint  Ihtbht—Ir- 
8trcction8. 
The  jury  found  that  the  chattel  mortga^^e 
under  which  plaintiffs  olaimed  was  given  by  L. 
and  taken  b;  plaintiffs  with  the  intention  to  do- 
fraud  O.,  whom  plaintiffs  knew  was  a  silent  part- 
ner with  L.  and  Joint  owner  of  the  mortgaged 
goods,  and  also  with  intention  to  defraud  the 
arm  creditoi's;  that  while  L.    was  Indebted  to 


plaintiffs  for  $1,000  only,  and  tlie  Arm  indelttad 
to  him  not  at  all,  the  mortffage  was  Riven  to  «»- 
onre  a  pretended  debt  of  H,000.  Held,  in  an  so- 
tion  for  possession  against  O.  and  S.,  •  oredltor 
of  the  firm,  that  It  was  no  ground  for  a  new  trial 
that  the  oourt  charged  that  if  plaintUEa  knew 
that  O.  was  a  partner  of  L.  and  joint  owner  of 
the  property,  and  that  O.  did  not  know  of  or 
consent  to  the  mortgage,  then  It  was  void  as  to 
creditors,  or  that  the  court  charged  that  the 
pleadings  showed  the  property  to  be  In  defend- 
ant's possession  at  the  oommencement  of  the  ac- 
tion, and  that  it  devolved  on  plaintiffs  to  ahow  by 
a  preponderanoe  of  evidence  that  such  posses- 
sion was  wrongful ;  for,  panting  that  the  court 
was  wrong,  still  the  findings  as  to  fraudulent 
Intent  would  support  a  verdict  against  plaintiiTs. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace  R.  Buck,  Judge. 

Action  of  claim  and  delivery  by  Samuel 
Schwab  and  another,  against  A.  T.  Owens 
and  Emily  Schleslnger.  Judgment  for  de- 
fendant Schleslnger.  Plaintiffs  appeal. 
Affirmed. 

Upon  the  trial  the  court  Instructed  the 
jury  as  follows:  "(I)  If  you  find  from  the 
evidence  in  this  case  that  Schwab  &  Zim- 
merman took  possession  of  the  property 
mentioned  in  their  complaint  and  covered 
by  their  chattel  mortgage  on  the  29tb  day 
of  August,  1888,  by  virtue  of  said  chattel 
mortgage,  and  held  possession  thereof  un- 
til September  18.  1888,  when  B.  J.  Schles- 
lnger took  possession  thereof,  then  yuu 
must  find  a  verdict  for  the  plaintiffs,  pro- 
viding you  also  find  from  the  evidence 
that  the  said  chattel  mortgage  was  not 
executed  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors,  and  that 
there  was  an  indebtedness  due  plaintiffs 
by  the  business  of  the  Pelican  Saloon,  at 
the  time  of  the  execution  of  said  mort- 
gage, which  remained  nnjiald,  and  said 
plointlffs  had  no  knowledge  of  the  exist- 
ence of  a  partnership  in  said  business, 
composed  of  Julius  Levy  and  the  defend- 
ant A.  T.  Owens.  (2)  You  are  the  Judges 
of  the  credibility  of  the  witnesses,  and 
of  the  weight  to  be  attached  to  the  testi- 
mony of  each  and  all  of  them,  and  ynn  are 
not  bound  to  take  the  testimony  of  any 
witness  as  absolutely  true,  and  yua 
should  not  do  so  If  you  are  satisfied  from 
all  the  facts  and  circumstances  proven  on 
the  trial  that  such  witness  Is  interested 
in  the  matter  testified  to  by  him,  and  taaa 
testified  falsely  on  that  account,  or  If  for 
any  other  reason  his  testimony  is  untrue 
or  unreliable.  (8)  If  the  Jury  believe  from 
the  evidence  that  any  witness  has  will- 
fully sworn  falsely  on  the  trial  as  to  any 
matter  or  thing  material  to  the  Issues  in 
the  case,  then  the  Jury  are  at  liberty  to 
disregard  bis  entire  testimony,  except  in 
so  far  as  it  has  been  corroborated  by 
other  credible  evidence,  or  by  facts  and 
circumstances  proven  on  the  trial.  (4) 
This  is  an  action  for  claim  and  delivery, 
brought  by  the  plaintiffs  against  the  de- 
fendants for  the  recovery  of  the  goods  and 
chattels  described  In  the  plaintiffs'  com- 
plaint. The  plalntifls  claim  the  right  to 
the  possession  of  the  said  goods  and  chat- 
tels under  and  by  virtue  of  the  powers 
contained  in  a  certain  chattel  mortgage 
executed  by  Julius  Levy  to  snld  plalntiff.s 
on  the  27th  day  of  July,  1888,  covering 
the  property  described  in  plaintiffs'  cum- 
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plaint,  and  by  virtue  of  a  delivery  o( 
uid  cbattela  to  tbum  by  Baid  Levy  in 
bebalf  of  hia  flnn.  Tbe  defendants  deny 
that  plaintiffs  are  or  ever  were  enti- 
tled to  the  popBeasion  of  Baid  proodB  and 
cbattelB,  and  aver  tliat  tbe  Haid  mort- 
gage was  and  iB  fraudulent  and  void,  and 
wag  Klven  for  the  parpuse  of  hindering, 
delaying,  and  defrandlng  the  creditora 
of  the  cupartnerabip  of  Owens  &  Levy, 
doing  business  under  tbe  firm  name  of  Ju- 
lius Levy.  Tbe  defendant  Emily  Schles- 
lof^r  further  claims  that  she  was  at  the 
time  of  tbe  commencement  of  this  suit, 
and  DOW  is,  entitled  to  tbe  poBE.e8Bion  of 
all  of  tbe  said  goods  and  chattels  de- 
Mribed  in  plaintiffs'  complaint.  (5)  You 
are  instructed  that  you  are  to  determine 
Irom  the  evidence  and  from  the  Instrnc- 
tione  of  the  court  wbo  was  entitled  to  the 
poggeflsion  of  the  property  described  in 
tbe  plaintiffs'  complaint  at  the  time  this 
8Dit  was  begun.  The  rights  of  the  par- 
ties to  this  action  are  determined  by  the 
state  of  facts  tbat  existed  at  tbe  time  of 
tbe  commencement  of  this  action.  (6)  You 
are  further  Instructed  tbat  if  you  And 
from  tbe  evidence  tbat  Schwab  &  Zimmer- 
man, or  either  of  them,  prior  to  tbe  exe- 
ctttiun  of  said  mortgage,  had  knowledge 
that  Owens  was  a  partner  of  Levy  and 
joint  owner  of  said  property,  and  tbat 
saifl  Owens  did  not  know  of  or  consent 
to  said  mortgage,  then  said  mortgage  Is 
absolutely  void  as  to  the  creditors  of  the 
copartnership  of  Uwens  &  Levy,  doing  busi- 
ness under  the  firm  name  of  Julius  Levy. 
(7)  Yon  are  further  instructed  that  if  you 
find  from  tbe  evidence  that,  prior  to  the 
execution  of  said  mortgage,  Sch  wab  &  ZI m- 
mernian,or  either  of  them,  bad  knowledge 
tbat  Uwens  was  a  partner  of  Levy  and 
joint  owner  of  said  propert.y,  and  tbat 
said  mortgage  was  executed  without  the 
assent  of  said  Owens,  and  that  Owens  re- 
pudiated the  same  as  soon  as  he  learned 
otsaid  mortgage,  then  said  mortgage  can- 
not be  deemed  to  be  an  act  of  the  firm, 
and  did  not  bind  the  Arm's  property.  (8) 
You  are  further  instracted  that  if  you  find 
from  tbe  evidence  that  Emil.v  Scblesinger 
wag  a  creditor  of  tbe  copartnership  of 
Owens  &  Levy,  doing  business  under  the 
firm  name  of  Julius  Levy,  and  that  pos- 
Bession  of  the  said  property  was  turned 
over  to  her  or  ber  agent,  B.  J.  Schleslnger, 
by  Al.  Owens,  one  of  the  firm  of  Julius 
Levy,  for  tbe  purpose  of  securing  a  debt 
of  Hiild  Arm  to  said  Emily  Schleslnger, 
and  tiiat  said  Emily  iScblesinger,  by  her- 
self or  agent,  was  in  possession  of  said 
property  at  the  time  it  was  taken  by  the 
sheriff  in  this  action,  and  that  under  the 
evidence  and  instructions  of  the  court  the 
mortgage  to  Schwab  &  Zimmerman  was 
void,  and  further  tbat  tliey  had  never  ac- 
qnired  any  prior  possession  of  said  chat- 
tels to  secure  an  indebtedness  of  the  bus- 
iness of  Julius  Levy  to  them,  then  your 
verdict  must  be  for  the  defendants.  '9) 
Yon  are  further  Instructed  that  the  plaln- 
tlffs  must  establish  the  validity  of  tlielr 
mortgage  or  their  right  to  the  possession 
of  said  property  at  the  time  of  tbe  com- 
mencement of  this  suit  by  a  preponder- 
ance of  the  evidence.  (10)  This  Is  an  ac- 
tion under  tbe  provision  of  the  laws  of 


the  state  of  Montana  on  the  part  of  the 
plaintiffs  against  the  defendants.  All  of 
the  material  allegations  of  plaintiffs'  com- 
plaint are  denied  by  the  defendants,  and 
throws  the  burden  of  proof  upon  the 
plaintiffs;  and  unless  the  plaintiffs  have 
satlsfled  you,  by  a  preponderance  of  evi- 
dence, that  they  have  a  better  right  to 
the  possession  of  the  property  in  contro- 
versy than  tbe  defendantB,  or  any  of  them, 
then  your  verdict  should  be  for  the  de- 
fendants. (11)  Tbejury  are  InBtructed,  as 
a  matter  of  law,  that  the  pleadings 
show  that  tbe  property  was  in  the  pos- 
session of  tbe  defendants  at  the  time  of 
the  commencement  of  this  action,  or  some 
of  them,  and  it  is  presumed  the  posses- 
sion thus  held  was  rightful;  and  it  de- 
volves upon  plaintiffs  to  show  by  a  pre- 
ponderance of  evidence  tbat  such  posses- 
sion was  wrongful,  and,  if  the  evidence 
falls  to  so  show,  your  verdict  should  be 
for  the  defendantB.  (12)  If  the  jury  And 
from  the  evidence  that  Levy  &  Owens,  un- 
der the  Arm  name  and  style  of  Julius  Levy, 
were  the  owners  of  the  property  in  con- 
troversy, and  tliat  no  possession  of  Baid 
property  was  delivered  to  plaintiffs,  and 
tbat  Owens,  as  one  of  said  Arm,  maintained 
possession  of  the  same  until  the  same  was 
delivered  to  Schleslnger,  then  your  verdict 
should  be  for  defendants.  (13)  If  the  jury 
And  from  tbe  evidence  that  Schwab  &  Zim- 
merman never  took  possession  of  said 
propertj'  until  after  possesBlon  was  de- 
livered to  Schleslnger,  and  that  posses- 
sion was  so  delivered  to  Schleslnger  to  se- 
cure the  indebtedness  of  Emily  Schleslnger 
and  other  creditors  of  the  Arm  of  l^ev.v 
under  the  partnership  of  Levy  &  Owens, 
and  that  Levy  &  Owens  Jointly,  as  such 
partnership,  owned  Bald  property,  and 
that  Emily  Schleslnger  was  at  tbe  time  of 
the  execution  of  said  mortgage  n  creditor 
of  Tjcvy  &  Owens,  then  tbe  jury  should 
And  for  defendants.  (14)  If  the  jury  be- 
lieve from  the  evidence  that  Owens  was  a 
silent  partner  in  the  business  conductL-d 
in  the  name  of  Julius  Levy,  and  without 
knowledge  of  such  fact  the  plaintiffs  ad- 
vanced money  to  Levy  or  sold  him  goods 
for  tbe  purpose  of  carrying  on  such  bus- 
iness, and,  in  order  to  secure  the  indebted- 
ness so  incurred  by  him,  Julius  Levy  exe- 
cuted and  delivered  the  chattel  mortgage 
to  plaintiffs,  and  that  such  indebtedness 
was  not  paid  tlie  plaintiffs,  then  .vour  ver- 
dict must  be  for  tbe  plaintiffs.  (IT*)  If  the 
jury  believe  from  the  evidence  that  the 
business  of  the  Pelican  Saloon  was  actu- 
ally indebted  to  tbe  plaintiffs  at  the  time 
Levy  executed  tbe  chattel  mortgage  to 
them,  and  that  with  full  authority,  ex- 
press or  Implied,  from  Owens,  to  executo 
said  chattel  mortgage,  Julius  Levy  did 
execute  the  same,  then  tbe  jury  must  And 
for  tbe  plaintlHs.  (1(J)  If  the  jury  believe 
from  the  evidence  that  the  business  of 
Levy  *  Owens  was  actually  indebted  to  the 
plaintiffs  at  the  time  it  is  claimed  b.T  tho 
plaintiffs  tbe  property  in  dispute  was 
turned  over  to  them,  and  that  with  the 
consent  of  Owens  If  the  plaintiffs  knew  of 
his  being  a  partner. or  without  his  knowl- 
edge or  consent  If  they  did  not  know  of 
his  being  a  partner.  Levy  turned  over  the 
actual  possession  of  said  goods  to  plaiu- 
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tltte  for  the  pnrpose  of  Becnrlog  SDcb  in- 
Jebtedneaa,  then  you  mast  And  for  the 
plalntitts.  It  Is  admitted  by  the  pleadlnKS 
In  this  case  that  the  value  of  the  property 
is  92,500;  and,  If  yon  find  for  the  defend- 
ants, your  Terdlct  must  be  for  the  return 
ol  the  property,  or,  if  a  return  cannot  be 
made,  for  the  value  of  it,  assesRed  at  f2,- 
500,  or  as  much  more  as  said  property  was 
Worth,  according  to  the  evidence. " 

Plaintiffs  and  defendants  submitted  cer- 
tain questions  to  the  Jury,  which  returned 
a  general  verdict  for  the  defendant  Emily 
JScblesinger,  aodthe  following  special  find- 
ings: "(1)  l>id  the  plaintiffs  Schwab  and 
Zimmerman,  or  either  of  them.lcnowof  the 
existence  of  the  partnership  between  A.  T. 
Owens  and  Julius  Licvy,  under  the  tirm 
name  of  Julius  Levy,  at  the  time  of  the  ex- 
ecution and  delivery  of  the  chattel  mort- 
KnKe  of  July  27, 1888?  Answer.  Yes.  (a) 
Was  there  any  intention  on  the  part  of 
the  plaintiffs  to  commit  any  fraud  upon 
any  one  when  they  took  this  mortgage? 
A.  Yes.  (S)  For  what  purpose  did 
Schwab  &  Zimmerman  take  this  mort- 
gage? A.  To  defraud  the  creditors  end 
A.  T.  Owens.  (4)  Who  was  in  possession 
of  this  property  from  Angust  29,  1888,  to 
September  17,  1888?  A.  Schwab  &  Zim- 
merman. (5)  Did  Schwab  &  Zimmerman, 
or  either  of  tliera,  know,  prior  to  the  exe- 
cution of  said  mortgage,  that  Owens  was 
a  partner  of  Levy,  and  a  joint  owner  of 
said  property?  A.  Yes.  (6)  Did  Schwab  and 
Zimmerman,  or  either  of  them,havemeana 
of  knowledge  of  the  fact  that  Owens  was 
a  partner  of  Levy,  and  Joint  owner  of 
said  property,  prior  to  the  execution  of 
eaid  mortgage?  A.  Yes.  (7)  In  what 
amount  was  Levy  indebted  to  the  plain- 
tiffs, or  either  of  them,  at  the  time  of  the 
execution  of  said  mortgage?  A.  $l,960..3O. 
(8)  Did  Schwab  &  ZImmermau,  or  either 
of  them,  permit  Levy  to  remain  in  poBseH- 
slon  of  the  wines,  liquors,  and  cigars  de- 
scribed in  said  mortgage,  and  to  sell  the 
same,  at  his  discretion,  in  the  usual  course 
of  business?  A.  Yes.  (9)  Was  Emily 
Schlesinger  a  creditor  of  the  copartnership 
of  Owens  &  Levy,  doing  buBtness  under 
the  Arm  name  of  Julius  Levy,  at  the  time 
of  the  execution  of  said  mortgage,  and 
also  at  the  time  the  property  described  in 
said  mortgage  was  tnlien  possession  uf 
by  defendant  Emily  Scbleainger,  or  her 
agent?  A.  She  was  a  creditor  after  the 
15th  of  August.  (10)  Were  there  other 
creditors  of  the  copartnership  of  Owens 
&  Levy,  doing  business  under  the  firm 
name  of  Julius  Levy,  at  the  time  of  the 
execution  of  the  said  mortgage?  A.  Yes. 
(11)  Did  Owens  assent  to  the  giving  of 
said  mortgage  by  Julius  Levy  to  the  plain- 
tiffs? A.  No.  (12)  What  was  the  value 
of  the  wines,  liquors,  and  cigars  in  said 
saloon  at  thu  time  of  the  execution  of  said 
mortgage,  and  what  was  the  value  of  the 
fixtures?  A.  Wines  and  liquors  and  ci- 
gars. $1,850;  fixtures,  $650." 

Henry  C.  Smith,  C.  B.  Nolan,  and  J.  A. 
Carter,  for  appellants.  McConaell  &  Clay- 
berff,  M.  S.  Gunn,  and  Sbober  <e  Raacb,  for 
respondents. 

Harwoou,  J.  This  case  was  before  this 
court  at  the  January  term,  1891,  and  that 


appeal  was  determined  by  granting;  a  new 
trial.  For  a  statement  of  the  case,  refer- 
ence may  be  made  to  the  opinion  of  the 
court  upon  the  former  appeal,  as  reported 
in  Schwab  v.  Owens,  10  Mont.  381,  25  f>ac. 
Bep.  1049.  Upon  the  second  trial  the  Jary 
found  lor  respondents,  both  by  geDTal 
and  special  verdict,  and  therein  found  that 
the  mortgage  under  which  appellants 
claimed  the  goods  in  question  wati  made, 
and  was  taken  by  appellants,  with  the  in- 
tention to  defraud  Owens,  whom  appel- 
lants knew  was  a  silent  partner  Miltb 
Levy,  the  mortgagor  ajid  joint  owner  at 
the  mortgaged  goods,  and  also  with  the 
Intention  to  defraud  the  firm  creditors. 
The  jury  found  farther  that  the  mort- 
gagor. Levy,  was  only  Indebted  to  appel- 
lants in  the  sum  of  $1,960.30,  which  ap- 
pears to  have  been  an  Individual  indebted- 
ness of  Ivcvy,  having  no  relation  to  the 
firm  busluess,  whereas  all  the  firna  prop- 
erty was  mortgaged  by  Levy  to  secure  a 
pretended  debt  of  $4,000.  A  searching 
trial  appears  to  have  been  had.  In  which 
a  large  volume  of  evidence  waslutrodoced 
on  behalf  of  each  party  to  the  contro- 
versy, and  the  jury  were  fully  instructcKl 
upon  every  feature  of  the  case. 

The  particular  alleged  errors  of  which 
appellants'  counsel  complain  in  their  brief 
and  arguments  before  this  court  relate  to 
certain  portions  of  the  instructions  given 
to  the  jury.  It  is  a  familiar  rule  that,  in 
the  consideration  of  alleged  error  com- 
mitted iu  giving  Instructions,  the  instruc- 
tions as  a  whole  are  to  be  reviewed,  and 
considered  together.  This  we  have  done, 
and,  considering  the  instructions  alto- 
gether, we  find  no  error  in  them.  It  seems 
plain  from  the  special  findings  that  the 
jury  arrived  at  their  verdict  from  a  belief, 
upon  the  whole  case,  that  the  mortgn.u-e 
under  which  appellants  claim  was  made 
and  received  with  the  Intent  to  defrau<2 
Owens  and  the  creditors  of  the  firm  of 
Levy  &  Owens.  The  Jury  regarded  tlie 
transaction  as  fraudulent,  and  contleraned 
It  as  such.  This  is  apparent  from  the  fact 
that  every  special  fluding  submitted  was 
returned  against  appellants.  Had  the 
jury  arrived  at  their  verdict  from  any  par- 
ticular phase  of  the  case,  such  as  makiug 
the  mortgage  without  the  knowledge  of 
Owens,  as  mentioned  in  instruction  No. 
6,  they  would  not  necessarily  have  fonnd 
the  mortgage  was  made  and  received 
with  fraudulent  Intent.  The  mortgage 
may  have  been  made  without  the  knowl- 
edgcof  Owens,  and  yet  in  good  faith.  The 
court  did  not  say  in  that  instruction  that 
the  making  and  receiving  of  the  mortgage 
under  the  circumstances  mentioned  In  said 
Instruction  involved  or  indicated  fraud- 
ulent intent  at  all.  In  the  first  and  elev- 
enth special  findings  the  jury  found  the 
facts  hypotheticaily  mentioned  in  instruc- 
tion No.  6.  Hnd  the  jury  stopped  at  that, 
it  might  be  pertinent  to  go  into  a  discus- 
sion as  to  whether  or  not  Iboae  facts 
would  be  sufficient  to  sustain  a  verdict 
for  respondents;  but  those  facts  might  be 
stricken  out,  or  the  view  which  appel- 
lants take  as  to  that  feature  of  thecase 
might  be  conceded,  and  there  remain  find- 
ings, independent  of  that  view  of  the  case, 
sufficient    to    overthrow    all    claim    of    Uim 
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appellants  to  the  property.  So,  with  in- 
strDCtiooB  Nob.  9  and  11,  of  which  appel- 
lants complain,  the  features  of  the  case 
under  considerution  io  those  Instructions 
are  not  connected  with  the  Jdsue  of  frauil- 
Dlent  Intent,  and  It  Is  not  at  all  likely 
tboae  Instructions  hud  any  influence  upon 
tlie  minds  of  the  Jury  in  considering  and 
finding  upon  the  question  of  fraudulent 
intent  in  making  and  receiving  appellants' 
mortgage.  The  points  mentioned  in  those 
InHtractiona  might  be  conceded  tu  appel- 
lantH,  and  still  the  verdict  of  the  Jury 
woald  be  fully  sustained  by  other  findings 
upon  coosiderntions  entirely  independent 
of  those  mentioned  In  instructions  9  and 
11.  It  is  one  of  those  cases  mentioned  in 
the  extract  from  the  opinion  of  Judge 
Story,  quoted  in  Rocheieau  v.  Boyle,  28 
Pac.  Rep.  872,  (just  decided,)  wherein  it  Is 
said  that  the  findings  of  fraudulent  Intent 
ormalamiB  ae  will  vitiate  and  destroy 
the  entire  transaction.  Finding  no  error 
in  the  record.  It  Is  ordered  that  the  order 
refDRing  to  grant  a  new  trial,  and  the 
judgment,  be  affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


AoAiB  et  al.  V.  Adair  et  hI. 

(Supreme  Court  of  Oregon.    March  7,  1893.) 

Dud  a  Moktoaqb— Titlb  Acqdired — Spscirio 
f bkfokhance — Bill  to  Redeem. 

1.  Where  land  is  conyeyed  by  a  deed  absolute 
in  form,  but  intended  by  the  parties  thereto  as  a 
montage,  the  grantee  acquires  no  title  to  the 
land  which  she  can  transfer  or  assign  without 
foreclosure. 

2.  Although  such  grantee  by  a  defeasance 
agreed  to  convey  the  tlUe  to  the  grantor  on  pay- 
ment of  the  debt,  a  bill  for  speoiUc  performance 
will  not  lie,  as  by  a  decree  for  plaintiff  thereon 
be  would  not  obtain  the  title  which  defendant 
agreed  to  convey. 

3.  A  bill  alleging  such  a  deed,  an  agreement 
to  reconrey,  and  a  tender  •(  the  debt  due  and 
asking  for  a  specific  perfonaance  of  the  aeree- 
ment,  will  be  considered  a  bill  to  rudeem. 

Appeal  from  circuit  court,  Clatsop  coun- 
ty; F.  J.  Taylor.  Judge. 

Salt  by  Mary  Rodney  Adair  and  Samuel 
D.  Adair  against  Betbeuia  A.  Owens 
Adair  and  John  Adair  to  enforce  specific 
performance  of  a  contract  to  convey  real 
estate.  Judgment  for  defendants  on  de- 
murrer to  the  complaint.  Plalntitfa  ap- 
peal.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Strahan,  C.  J.: 

The  court  below  first  struck  out  a  part 
of  plaintifls'  complaint,  and  then  sus- 
tained a  demurrer  to  the  residue,  and  en- 
tered a  final  decree  in  favor  nf  the  defend- 
ants, from  which  this  appeal  is  taken. 
The  great  prolixity  of  the  complaint  al- 
moat  forbids  its  insertion  in  this  stote- 
ment,  but  the  points  decided  by  the  court 
below  will  be  best  understood  by  its  in- 
wrtion.    It  Is  as  follows : 

"The  above-named  plaintiffs,  Mary  Rod- 
ney Adair  and  Samuel  D.  Adair,  complain 
of  the  above-named  defendants,  Bethenia 
A.  Owens  Adair  and  John  Adair,  and  for 
canse  of  suit  allege:  That  on  the  8th  day 
of  March,  1882,  the  plaintiff  Mary  Rodney 
Adair  was.  ever  since  has  been,  and  now 
iB,  the  wife  of  the  plaintiff  Samuel  U. 
v.29P.no.4— 13 


Adair.  That  on  the  14tb  day  of  October, 
1885,  the  defendant  Bethenia  A.  Owens 
Adair  was,  ever  since  has  been,  and  now 
is,  the  wife  of  the  deiendant  John  Adair; 
and  that  during  the  time  o(  the  happen- 
ing of  the  several  transactions  and  the 
execution  of  the  several  instruments  here- 
inafter set  forth,  in  which  the  defendant 
John  Adair  was  concerned,  be,  bearing 
the  same  name  as  his  father,  who  was 
then  living,  was  known  and  described  In 
said  transactions  and  instruments  as 
John  Adair,  junior.  [That  on  said  8tb 
day  of  March,  1882,  the  plaintiff  Samuel 
D.  Adair  was  the  owner  of  and  in  poHses- 
sion  of  the  following  described  lands,  sit- 
uatud  in  the  county  of  Clatsop  and  state 
•f  Oregon,  to-w)t:  The  lots  numbered 
five,  six,  and  seven,  of  section  twenty-six, 
and  the  lots  numbered  seven  and  eight, 
of  section  twenty-seven,  in  township  eight 
north,  of  range  ten  west  of  the  Willamette 
meridian,  in  the  district  of  lands  subject 
to  sale  at  Oregon  City,  in  the  state  of  Ore- 
gon, containing  one  hundred  and  sixty- 
three  and  etghty-six  hundredths  acres, 
hereinafter  colled  his  '  Homestead  Entry ; ' 
and  on  said  day  the  defendant  John  Adair 
was  the  owner  of  and  in  possession  of  the 
following  described  lands,  situated  in 
Clatsop  county,  to-wlt:  The  lot  numbered 
nine,  and  south-east  quarter  of  the  sunth- 
east  quarter  of  section  twenty-three,  and 
the  lots  numbered  one  and  two,  of  section 
twenty-six,  and  the  south-west  quarter 
of  the  south-west  quarter  of  section  tweu- 
ty-four,  all  in  township  eight  north,  of 
range  ten  west  of  the  Willamette  meridi- 
an, in  the  district  of  lands  subject  to  ssie 
at  Oregon  City,  in  the  state  of  Oregon, 
containing  one  hundred  and  sixty-five  and 
80-100  acres,  hereinafter  called  his  '  Home- 
stead Entry;'  and  on  said  day  the  plaiL- 
tiff  Samuel  D.  Adair  and  the  defendant 
John  Adair  owned  and  possessed  jointly 
the  following  described  land  situated  in 
said  Clatsop  county,  to-wlt:  The  east 
half  of  the  donation  land  claim  of  George 
W.Coffinberry,  situated  In  sections  twenty- 
two,  twenty-three,  tweuty-^lx,  and  twen- 
ty-seven, in  township  eight  north,  of 
range  ten  west,  Willamette  meridian,  in 
the  district  of  lands  subject  to  sale  at  Ore- 
gon City,  In  the  state  of  Oregon,  contain- 
ing three  hundred  and  twenty  acrew,  or 
thereabouts.  That  on  said  day  the  plain- 
tiff Samuel  D.  Adair  and  the  defendant 
John  Adair  were  indebted  to  one  George 
H.  Mendell  In  the  sum  of  five  thousand 
two  hundred  and  forty-eight  dollars  and 
eighty-three  cents,  or  thereabouts,  and 
were  unable  to  pay  the  same;  and  on 
said  day  the  plulntirfs  did  execute  and 
deliver  to  the  said  George  H.  Mendell  a 
conveyance  absolute  in  form  of  all  the 
lands  above  described,  as  the  homestead 
entry  of  the  plaintiff  Samuel  D.  Adair, 
and  of  the  interest  of  the  said  plaintiff  in 
the  lands  above  described,  as  belngjointly 
owned  by  himself  and  the  defendant  John 
Adair,  and  also  all  the  right  and  title  of 
said  plaintiff  to  tide  and  ovei-flowed 
lands,  and  all  privileges  of  water  front 
appertaining  or  belonging  to  said  lands 
to  ship  channel  in  the  Columbia  river,  to- 
gether with  the  tenements,  hereditaments, 
and  appurtenances  to  all  of  said  lands  be- 
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lonering  or  in  anywise  appertalnlDK.  Said 
conTeyance  1b  hereinafter  referred  to  an 
'  Deed  A.'  And  on  aaid  day  the  defendant 
John  Adair,  being  then  unmarried,  did 
execute  and  deliver  to  said  Geori^e  ii.  Men- 
dell  a  conveyance  aliHolute  In  foi-m  of  the 
lands  above  described  as  his  homestead 
entry,  and  of  his  interest  in  the  lands 
above  described  as  belouKlnR  Jointly  to 
himself  and  the  plaintiff  Samuel  D.  Adair, 
and  all  of  his  right  and  title  to  tide-lands 
and  overflowed  lands,  and  all  pririleses 
of  water  front  appertaining  or  belonging 
to  said  lands  to  sblpchannel  In  theColum- 
hla  river,  together  with  the  tenements, 
beredltaments,  and  appurtenances  to  said 
lands  belonging  or  in  any  wise  appertain- 
ing. Said  conveyance  is  hereinafter  re- 
ferred to  as  'Deed  B.'  That,  while  said 
conveyances  were  in  form  absolute  trans- 
fers of  the  title  to  the  lands  therein  men- 
tioned, nevertheless  It  was  understood 
and  agreed  by  and  between  the  plaintiffs 
and  the  defendant  John  Adair  ol  the  one 
part  and  said  George  H.  Mendell  of  the 
other  part,  at  the  time  of  the  delivery  aiid 
acceptance  of  the  said  conveyances,  that 
the  conveyance  called  '  Deed  A '  was  exe- 
cuted and  delivered  by  the  plaintiffs,  and 
the  conveyance  called  '  Deed  B '  was  exe- 
cuted by  the  defendant  John  Adair,  and 
both  of  said  conveyances  were  received 
and  accepted  by  the  said  George  H.  Men- 
dell, not  as  absolute  transfers  of  the  title 
to  the  lands  in  said  conveyances  respect- 
ively mentioned,  but  as  mortgages  for 
the  better  securing  of  the  payment  of  the 
sums  of  money  above  mentioned  as  ow- 
ing from  the  said  Samuel  D.  Adair  and 
John  Adair  to  thesaid  George  H.  Mendell, 
and  not  otberwlso.  And  it  was  further 
understood  and  agreed  by  and  between 
these  plaintiffs  and  the  said  John  Adair 
of  the  one  part,  and  the  said  George  U. 
Mendell  of  the  other  part,  at  the  time  of 
the  execution  and  delivery  of  said  convey- 
ances, that  whenever  the  said  Samuel  D. 
Adair  and  John  Adair  should  pay  to  the 
said  George  H.  Mendell  the  sum  of  money 
above  mentioned,  with  interest  thereon 
at  the  rate  of  ten  per  cent,  per  an  nam 
from  the  said  8th  day  of  March,  iaS2,  he, 
the  said  George  H.  Mendell,  would  Imme- 
diately thereupon  reconvey  to  the  said 
Samuel  D.Adair  the  title  to  thesaid  lands 
conveyed  to  him  by  the  Instrument  called 
'  Deed  A,'  and  to  the  said  John  Adair  the 
title  to  the  lands  conveyed  to  him  by  the 
instrument  called  'Deed  B,' and  that  he 
would  make  such  conveyance  to  either  uf 
them  upon  the  payment  of  one-half  said 
sum;  and  the  said  Samuel  D.  Adair  was 
allowed  by  the  said  George  U.  Mendell  to 
continue  in  the  possession  of  the  lands 
owned  by  him,  and  the  said  John  Adair 
to  continue  In  the  possession  of  the  lands 
owned  by  bim,  and  the  two  to  continue 
in  the  possession  of  the  lands  owned  by 
them  jointly.  That  thereafter,  to-wit,  on 
the  lUth  day  of  April,  1883,  the  plaintiff 
Samuel  D.  Adair  became  the  owner  of  and 
entered  into  possession  of  the  following 
described  land,  situated  in  said  Clatsop 
county,  to-wit:  All  the  tide  land  lying 
north  of,  fronting  and  abutting  upon,  the 
east  half  of  the  donation  laud  claim  of 
George  W.  Coflinberry,  in  sections  twenty- 


two  and  twenty-three,  in  townslilp  eight 
north,  of  range  ten  west  of  the  Willamette 
meridian, containing  one  hundred  and  one 
and  seventy-two  hundredths  acres,  here- 
inafter called  hlH 'Tide-Land  Purchase;* 
and  upon  bis  procuring  title  to  said  land 
it  was  considered  and  agreed  by  and  be- 
tween the  plaintiffs  and  the  defendant 
John  Adair  and  said  George  U.  Mendell 
that  the  same  should  also  be  conveyed  to 
him ;  and  on  the  20th  day  of  April,  1883, 
in  pursuance  of  such  agreement,  the  plain- 
tiffs executed  and  delivered  to  said  George 
H.  Mendell  a  conveyance  absolute  in  form 
of  the  title  to  said  lands,  together  witli 
the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging.  Said  con- 
veyance Is  hereinafter  referred  to  as  '  Deed 
C  That  suld  conveyance  was  executed 
and  delivered  by  the  plaintiffs  and  received 
and  accepted  by  the  said  George  H.  Men- 
dell, upon  the  same  terms  and  conditions 
in  every  respect  as  appertained  to  the  con- 
veyance called  'Deed  A,' as  hereinbefore 
fully  set  forth  and  shown;  and  thesaid 
Samuel  D.  Adair  was  allowed  by  the  said 
George  H.  Mendell  to  remain  in  the  pos- 
session of  said  lauds.  That  after  the  exe- 
cution and  delivery  of  the  conveyances 
above  mentioned,  and  until  the  14th  day 
of  October,  1H85,  said  George  H.  Mendell 
continued  to  hold  said  conveyances,  and 
no  part  of  his  said  claim  against  the 
plaintiff  Samuel  D.  Adair  and  the  defend- 
ant John  Adair  was  paid.] 

["Wherefore,  and  because  the  said 
George  H.  Mendell  was  desirous  of  secur- 
ing payment  of  said  claim,  and  said  Sam- 
uel D.  Adair  and  John  Aduir  were  both 
unable  to  miike  payment  of  the  whole  of 
his  share  thereof,  it  was  on  said  day  mut- 
ually agreed  by  and  between  the  plain- 
tiffs and  the  defendants  and  said  George 
H.  Mendell  that  the  defendant  Bethenia 
A.Owens  Adair  would  discharge  the  in- 
debtedness of  the  said  Samuel  D.  Adair 
and  Jcilin  Adair  to  the  said  Georgu  U. 
Mendell,  and  that  he,  the  said  George 
H.  Mendell,  would  thereupon  transfer 
to  her,  the  said  Betbenia  A.  Owens  Adair, 
the  title  to  the  lands  previously  con- 
veyed to  him  by  the  instruments  here- 
inbefore described,  and  that  slie  should 
receive,  accept,  and  hold  the  title  to  said 
lands  In  all  resjiects  upon  the  same  terms 
and  conditions  as  the  same  were  held  by 
the  said  George  H.  Mendell,  whereof  she 
was  then  and  there  by  the  plaintiffs,  the 
defendant  John  Adair,  and  said  George  H. 
Mendell,  fully  advised.  That  tliereupon, 
and  in  pursuance  of  said  agreement, thesaid 
Ueoi-ge  H.  Mendeli  and  Ellen  A.  Mendell, 
his  wife,  did  on  said  14tb  day  of  Octut>er, 
IHKi,  execute  and  deliver  to  the  said  Betb- 
enia A.  Owens  Adair  their  certain  written 
obligatory,  called  a  '  bond  for  deed,'  where- 
by they  agreed  and  bound  themselves, 
upon  the  payment  l)y  her  of  the  suld  debt 
owing  to  said  George  H.  Mendell,  and 
upon  certain  conditions  therein  named,  to 
execute  and  deliver  to  the  said  Bethenia 
A.  Owens  Adair,  on  or  t>efore  the  ist  day 
of  January,  1887,  a  conveyance  of  the  title 
to  the  following  described  lands,  situated 
in  said  Clatsop  county,  to-wit:  All  those 
certain  pieces  or  parcels  of  land  known  as 
'the  east  half  of  tlie  Coffinbcrry  donation 
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land  elaim,'  and  the  frontape  thereof  to 
ship  channel  of  the  Columbia  river;  also 
the  homestead  elaim  of  said  John  Adair 
and  said  Samuel  D.  Adair,  'tosrether  with 
all  improvements  and  hereditaments  there- 
on or  in  any  wiae  appertaining  there- 
to;' all  said  landa  beine:  and  lying:  in 
township  eisrht  north,  of  rangre  ten  west 
of  the  Willamette  meridian,  containing  six 
hundred  and  forty  acres,  more  or  less. 
Said  instrument  is  hereinafter  called 
'Bond  A.'  That  thereafter,  to-wlt,  on 
the  .25th  day  of  November,,  1885.  John 
Adair,  the  father  of  the  plaintiff  Samuel 
D.  Adair  and  the  defendant  John  Adair, 
herein  called  the  'elder,'  and  Mary  Ann 
Adair,  the  mother  of  said  plaintiif  and 
defendant,  were  the  owners  of  a  tract  o£ 
land  situated  in  said  Clatsop  county,  ad- 
joining the  east  half  of  the  said  CofSnberry 
donation  land  claim,  and  known  as  the 
'Brian  Lavery  Donation  Land  Claim,' 
lying  in  township  eight  north,  _  of  range 
ten  west  of  the  Willamette  meridian,  and 
containing  three  hundred  and  nineteen 
and  89-100  acres;  and  said  John  Adair, 
the  elder,  and  ifary  Ann  Adair,  were 
desirous  of  conveying,  and  had  agreed 
to  convey,  to  the  plaintiff  Samuel  D. 
Adair  and  the  defendant  John  Adair 
equally,  the  title  to  said  lands  in  consid- 
eration of  the  payment  by  said  plaintiff 
and  defendant  of  the  sum  of  two  hundred 
dollars  per  annum  to  them  and  to  the 
surviyor  of  them  during  life,  and  of  the 
further  payment  at  the  death  of  the  sur- 
vivor of  them  to  their  heirs  of  the  sum  of 
four  thousand  dollars.  And  thereupon 
the  plaintiff  Samuel  D.  Adair  and  the  de- 
fendant John  Adair,  wishing  to  make 
provision  for  the  segregation  of  their  in- 
terests in  the  lands  then  held  by  the  said 
George  H.  Mendell,  and  {^eed  to  be  con- 
veyed by  bim  to  the  defendant  Betbenia 
A.  Owens  Adair,  as  well  ae  the  uald  I.iav- 
ery  donation  land  claim  proposed  to  be 
conveyed  as  aforesaid,  and  the  plahitlff 
Samuel  D.  Adair  wishing  his  interest  in  all 
of  said  lands  to  be  conveyed  to  the  plain- 
tiff Mary  Kodiiey  Adair  in  his  stead,  and 
tlie  defendant  John  Adair  wishing  his  In- 
terest in  all  of  said  lands  to  be  held  by  the 
defendant  Betbenia  A.  Owens  Adair  in  his 
«tead.  It  was  on  said  day  mutually  agreed 
by  and  between  the  plaintiffs  and  defend- 
ants and  said  John  Adair,  the  elder,  and 
Mary  Ann  Adair,  that  the  plaintiff  Sam- 
uel D.  Adair  should  execute  to  the  said 
John  Adair,  the  elder,  and  Mary  Ann 
Adair,  bis  writing  obligatory,  whereby  he 
Bboald  agree  and  bind  himself  to  pay  to 
their  heirs  the  sum  of  two  thousand  dol- 
lars, less  his  interest  as  heir,  for  his  inter- 
est in  said  Lavery  donation  land  claim, 
proposed  to  be  conveyed  to  him ;  and  the 
Bald  John  Adair,  the  elder,  and  Mary  Ann 
Adair,  would  execute  to  the  defendant 
Betbenia  A.  Owens  Adair  a  conveyance 
of  the  whole  of  said  Lavery  donation 
land  claim  upon  her  executing  to  thein  her 
writing  obligatory,  whereby  she  would 
agree  and  bind  herself  to  pay  to  them  dur- 
ing their  lives,  and  to  the  survivor  during 
his  or  her  life,  the  sura  of  two  hundred 
dollars  per  annum,  and  to  pay  to  their 
iieirs  the  sum  of  two  thousand  dollnrs, 
iPHH  tho  intereo*^  of  the  said  John  Adair  as 


an  heir.  That  said  defendant  should 
thereupon,  by  her  writing  obligatory, 
agree  and  bind  herself  that  upon  her  ob- 
taining the  title  from  the  said  George  H. 
Mendell,  and  upon  the  payment  to  her  by 
the  plaintiff  Mary  Rodney  Adair  of  the 
moneys  owing  to  said  defendant  from  the 
plaintiff  Samuel  D.  Adair  by  reason  of  the 
matters  hereinbefore  stated,  and  of  the 
sum  of  one  hundred  dollars  per  annum, 
being  half  the  annuity  agreed  by  said  de- 
fendants to  be  paid  to  said  John  Adair, 
the  elder,  and  Mary  Ann  Adair,  as  afore- 
said, said  defendant  would  convey  to  said 
plaintiff  the  one-half  of  all  the  lands  then 
held  or  to  be  acquired  by  her,  as  hereinbefore 
set  forth,  and  that  said  defendant  should 
retain  the  other  half  of  all  of  said  lands 
to  her  own  use.  That  thereupon,  and  in 
pursuance  of  said  agreement,  the  plaintiff 
Samuel  D.  Adair  on  said  day  entered  into 
a  written  agreement,  and  delivered  the 
same  to  the  said  John  Adair,  the  elder, 
and  Mary_  Ann  Adair,  whereby  he  bound 
himself,  his  heirs,  executors,  and  adminis- 
trators, to  pay  their  heirs  the  sum  of  two 
thousand  dollars,  less  his  interest  as  heir. 
And  thereupon,  and  in  further  pursuance 
of  said  agreement,  the  said  John  Adair, 
the  elder,  and  Mary  Ann  Adair,  on  said 
day  executed  and  delivered  to  the  said  de- 
fendant Betbenia  A.  Owens  Adair  a  con* 
veyance  of  all  their  rigbt,  title,  and  inter- 
est in  and  to  the  said  Lavery  donation 
land  claim  for  an  expressed  consideration 
of  '  one  dollar  and  other  valuable  consid- 
erations.' And  thereupon,  and  in  further 
pursuance  of  said  agreement,  the  defend- 
ant Betbenia  A.  Owens  Adair  on  said  day 
entered  into  a  written  agreement  with, 
and  delivered  the  same  tu,  the  said  John 
Adair,  the  elder,  and  Mary  Ann  .'Vdnlr, 
whereby  said  defendant  agreed  and  bound 
herwelf,  her  heirs,  executors,  and  adminis- 
trators, to  pay  to  tbem,  and  to  the  sur- 
vivor of  them,  during  life,  the  sum  of  two 
hundred  dollars  per  annum,  and  to  pay 
to  their  heirs  the  sum  of  two  thousand 
dollars,  less  the  interest  of  the  defendant 
John  Adair  as  heir.  That  the  said  defend- 
ant  paid  nothing  for  the  execution  to  her 
3f  said  last-mentioned  conveyance,  and 
the  only  consideration  therefor  was  the 
terms  of  the  agreement  above  set  forth, 
and  her  promise,  contained  In  her  written 
obligation,  last  above  set  forth.]  That 
thereafter,  and  in  further  pursuance  of 
said  agreement,  the  defendarJ:  Bethenia 
A.  OweuH  Adair  ou  said  day  efitered  Into 
with  and  delivered  to  the  plaintiff  Mary 
Rodney  Adair  her  certain  writing  obliga- 
tory, called  a  'bond  for  a  deed,' whereby 
said  defendant  agreed  and  bound  herself, 
her  heirs,  executors,  and  administrators, 
upon  the  performance  of  certain  condi- 
tions therein  expressed,  and  the  payment 
of  certain  moneys  therein  set  forth,  at 
certain  fixed  times  therein  stated,  and  the 
further  payment  by  said  plaintiff  to  said 
defendant  of  the  sum  of  one  hundred  dol- 
lars per  annum  during  the  life  of  said  John 
Adair,  the  elder,  and  Mary  Ann  Adair, 
and  the  life  of  the  survivor  of  them,  tliat 
she,  siiid  defendant,  would  convey  to  the 
plaintiff  the  following  described  parcels 
of  the  land  hereinbefore  set  forth,  to-wit: 
The  homestead  entry  of  the  plaintiff  Sam- 
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nel  D.  Adair,  and  all  that  portion  of  tbe 
eaat  half  uf  the  Cofflnberry  doDation  land 
claim  which  lies  on  the  west  side  of  the 
Blnugb  known  as  Adulr'B  Slough,'  from  the 
point  where  the  main  branch  of  said 
slough  crosses  the  northern  boundary  line 
of  Samuel  D.  Adair's  homestead  entry, 
called  'Point  A.'  northerly  along  said 
slough  to  the  point  where  the  same  em|i- 
ties  into  Young's  bay,  called  '  Point  B,' 
and  also  such  part  of  the  Lavery  dona- 
tion land  claim  as  should  be  found  lying 
west  of  tbe  main  branch  of  said  slough  be- 
tween said  points  A  and  B;  and  also  the 
west  half  of  tbe  water  frontage  of  tbe  east 
half  of  the  Cofflnberry  donation  land 
claim,  said  west  half  of  the  frontage  to  be 
bounded  on  the  east  side  by  a  north  and 
'outh  line  drawn  from  tbe  shore  line  of 
Voung'H  bay  to  the  ship  channel  of  the 
Columbia  river,  and  between  and  equally 
listant  from  two  parallel  lines  which  ex- 
tend due  north  from  the  eastern  and  west- 
ern points  of  the  shoreline  of  Young's  bay 
with  the  said  east  half  of  the  Cofflnberry 
donation  laud  claim;  It  being  understood 
and  agreed  that  said  water  frontage  was 
the  west  half  of  the  water  frontage  of  the 
>a8t  half  of  the  Cofflnberry  donation  land 
*lalm  as  originally  purchased  from  the 
itate  of  Oregon  by  the  plaintiff  Samuel  D. 
Adair,  and  above  described  as  bis  '  tide- 
land  purchase,'  together  with  the  tene- 
ments, hereditaments,  and  appurtenances 
to  said  lands  belonging  or  in  any  wise  ap- 
pertaining. 

"And  It  was  then  and  there  agreed  by 
and  between  the  plaintiffs  and  defendants 
and  the  said  John  Adair,  the  elder,  and 
Mary  Ann  Adair,  that,  upon  thefuU  execu- 
tion by  tbe  defendant  Bethenla  A.  Owens 
Adair  of  the  convey  u  nee  In  said  instrument 
mentioned,  she  should  retain  to  her  own 
use  all  the  other  lands  hereinbefore  de- 
scribed as  conveyed  to  her,  or  proposed  to 
be  conveyed.  That  the  defendant  John 
Adair  fully  assented  to  the  terms  of  said 
instrument,  and  on  tbe  t«th  day  of  Decem- 
ber, 188.5,  by  written  indorseiuent  thereon 
over  his  own  signature,  bound  himself  to 
Join  in  such  deed  of  conveyance  as  might 
be  executed  by  the  defendant  Bethenia  A. 
Owens  Adair  to  tbe  plaintiff  Mary  Kodney 
Adair,  lu  pursuance  of  the  terms  of  said 
instrument.  A  copy  of  said  instrument 
with  said  Indorsement  thereon  Is  hereto 
annexed  as  an  exhibit,  and  made  a  part  of 
this  complaint,  and  marlced  'Exhibit  A.' 
That  tbe  annual  payment  of  one  hundred 
duUars  provlde>l  for  In  said  Instrument 
was  intended  to  relmhurbe  the  defendant 
Bethenia  A.  Owens  Adair  for  one-half  of 
the  annual  payment  of  two  hundred  dol- 
lars, agreed  by  her  to  be  paid  to  the  said 
John  Adair,  the  elder,  and  Mary  Ann 
Adair,  being  one-half  cif  said  sum  original- 
ly designed  to  be  paid  by  the  plaintiff 
Samuel  D.  Adair.  That  upon  the  execu- 
tion and  delivery  of  saldinstruuieut  to  the 
plaintiff  Mary  Kodney  Adair  she  was  by 
defendant  Bethenia  A.Owens  Adair  placed 
in  sole  and  exclusive  possession  and  occu- 
pancy of  the  lands  in  said  Instrument  de- 
scribed, and  has  so  continued  to  the  pres- 
ent day.  [That  Adair's  slough,  herelnne- 
fore  mentioned,  is  a  natural  water-course, 
havinx  its  source  near  the  south  bound- 


ary line  of  township  elffbt,  above  men- 
tioned; and  the  main  branch  thereof,  here- 
inbefore  mentioned,  flows  in  a  northerly 
course  thruugh  a  sinuous  channel  acrot^s 
the  lands  above  described  as  tbe  home- 
stead entry  of  the  plaintiff  Kamuel  U. 
Adair,  the  east  ball  of  the  Cofflnberry  do- 
nation land  claim,  and  tbe  Lavery  dona- 
tion land  claim.  And  it  was  on  said  25tti 
day  of  November  understood  and  be- 
lieved by  the  plaintiffs  and  dercndanta 
that  of  tbe  east  half  of  said  Cofflnberry 
donation  land  claim  there  lay  on  the  east 
side  of  the  main  branch  of  said  slough  be- 
tweHU  said  points  A  and  B  thirty  acres, 
and  of  tbe  Lavery  donation  land  claim 
there  lay  on  the  west  side  of  said  main 
branch  between  points  A  and  B  twenty 
acres.  That  the  agi-eement  for  a  division 
of  said  property,  entered  Into  between  the 
plalntlDs  and  defendants  as  above  set 
forth,  and  the  execution,  delivery,  and  ac- 
ceptance of  the  instrument  whose  copy  la 
above  set  forth  as  'Kxhiblt  A,'  were  all 
based  upon  said  understanding  and  belief 
that  the  main  branch  of  said  slough  inter- 
sected tbe  east  half  of  said  Cofflnberry  do- 
nation land  claim  and  the  said  Lavery  do- 
nation land  claim  between  said  points 
A  and  B,  as  above  set  fortb,  and  not 
otherwise;  but  in  tact  and  in  truth  there 
is  on  the  east  side  of  the  main  branch  of 
said  slough  between  said  points  A  and  B 
fifty -five  acres,  or  thereabouts,  of  the  east 
half  of  said  Cofflnberry  donation  land 
claim,  and  on  the  tvest  side  thereof  but 
three  acres,  or  thereabouts,  of  the  Lavery 
donation  land  claim;  and  that  said  dis- 
crepancy was  not  known  to  the  plaintiffs, 
or  either  of  them,  until  after  the  execution 
of  the  conveyance  from  the  defendant 
Bethenia  A.  Owens  Adair  to  B.  Wistar 
Morris,  in  trust  for  the  plaintiff  Mary 
Kodney  Adair,  hereinafter  set  forth.] 
That  thereafter,  and  In  pursuance  of  the 
agreement  hereinbefore  set  forth  as  hav- 
ing been  entered  Into  by  and  between  the 
pialntlHs  and  defendants  of  the  one  part 
and  the  said  George  H.  Mendell  of  the 
other  part,  on  the  14th  day  of  October, 
1885,  and  In  discharge  of  the  obligation 
hereinbefore  set  forth,  called  '  Bond  A,'  to- 
wit,  on  the  2l8t  day  of  December,  I8S6.  the 
said  George  U.  Mendell  and  Ellen  A.  Men- 
dell, his  wife,  in  consideration  of  the  sum 
of  six  thousand  eight  bimdred  and  seven- 
ty-flve  dollars  to  said  George  H.  Mendell 
paid  by  the  defendant  Bethenia  A.  Owens 
Adair  for  and  on  account  of  the  plaintiff 
Samuel  D.  Adair,  and  the  defendant  John 
Adair  executed  and  delivered  to  the  said 
defendant  Bethenia  A.  Owens  Adair  a  cer- 
tain Instrument  of  conveyance  of  the  title 
to  the  homestead  entry  and  the  tide-land 
purchase  of  the  pialntIR  Samuel  D.  Adair, 
and  the  homestead  entry  of  the  defundunt 
John  .Adair,  and  the  east  half  of  theCutlin- 
berry  donation  land  claim.  That  on  the 
•SOth  day  of  December,  1885,  the  plaintiff 
Mary  Rodney  Adair  paid  to  the  defend- 
ant Bethenia  A.  Owens  Adair  the  sum  of 
one  hundred  and  sixty-two  dollars  and 
eighty-seven  cents,  being  the  full  amount 
of  interest  to  date  of  payment  due  from  said 
plaintiff  to.  said  defendant  on  the  Instru- 
ment whose  copy  Is  hereinbefore  set  forth 
as  '  Exhibit  A ;'  and  on  the  Slat  day  of  D» 
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.■ember,  1886,  said  plalntitf  paid  to  said  (le- 
tendant  tbe  sam  of  two  hundred  aud  four- 
toen  dullara  and  four  centH,  being  tbe  full 
Hmount  of  interest  to  date  of  payment 
du^on  said  instrunnent;  and  on  tlie  29tb 
(lay  of  April,  1887,  said  plaintiff  paid  to 
Haul  defendant  the  sum  of  one  thousand 
dollara  on  account  of  the  expense  of  con- 
structlnK  a  certain  dyke  provided  for  in 
said  Inatrument,  and  said  plaintiff  was  al- 
lowed a  further  credit  of  sixty-eight  dol- 
lars and  twenty-two  cents  as  discount  on 
mUI  payment  of  one  thousand  dollars  for 
having  made  the  same  before  it  fell  due, 
under  the  terms  of  said  instrument;  and 
said  plaintiff,  on  tbe  29th  day  uf  April, 
1KS7,  paid  to  said  defendant  the  sum  of  fif- 
teen hundred  dollars  on  account  of  tbe 
principal  of  tbe  moneys  mentioned  In  said 
instrument;  and  in  consideration  of  said 
payment,  at  the  request  of  said  plalnilff, 
the  defendant  executed  and  delivered  ti>B. 
WIstar  Morris,  in  trust  for  said  plaintiff, 
a  convej'ance  for  the  following  described 
portion  of  the  lands  described  in  said  in- 
strument, to-wit:  All  (hat  portion  of  the 
east  half  of  the  Cofflnberry  donation  land 
claim  which  lies  on  the  west  or  left  band 
side  of  the  slougb  called  *  Adair's  Slough,' 
tram  the  point  where  the  main  branch  of 
Bald  slough  crosses  the  northern  bound- 
ary line  of  tbe  plaintiff  Samuel  1).  Adair's 
bomestend  entry  to  tlie  point  where  said 
slough  empties  into  Young's  bay,  together 
trith  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging  or  in 
any  wise  appertaining,  but  not  including 
any  portion  of  Samnel  D.  Adair's  tide-laud 
purchase.  That  on  the  18th  day  of  Deeem- 
b->r,  18S3,  John  Adair,  the  elder,  and  Mary 
Ann  Adair,  caused  to  be  spread  upon  the 
record  of  deedsfor  suid  Clatsop  county  the 
agreement  entered  into  between  them  and 
the  defendant  Bethenia  A.  Owens  Adair 
on  the  25th  day  of  November  aforesaid; 
and  thereafter,  to-wit,  on  the  16th  day  of 
December,  1886,  said  defendant  was  de- 
sirous of  obtaining  a  loan  of  money  on 
said  La  very  donation  land  claim  by  secur- 
ing said  loan  by  a  mortgage  upon  said 
lands,  and,  objection  being  made  to  said 
agreement  as  an  incumbrance  thereon, 
in  order  to  enable  her  to  accomplish  such 
end,  she  requested  said  John  Adair,  the 
elder,  and  Mary  Ann  Adair,  to  release  said 
agreement  so  as  to  enable  her  to  effect  said 
loan,  promising  to  re-execute  and  redeliv- 
er the  same  as  soon  as  said  loan  should  be 
effected.  That  thereupon  said  John 
Adair,  the  elder,  and  Mary  Ann  Adair,  ac- 
ceded to  said  request,  and  by  way  of  re- 
leasing said  agreement  made  the  follow- 
ing indorsement  upon  the  margin  of  its 
record,  to-wit,  'I  hereby  acknowledge  sat- 
isfaction iu  full  of  the  requirements  of  the 
Tvithin  Instrument  hereby  canceled,  the 
name,  this  16th  day  of  December,  A.  D. 
1SS6.*  and  subscribed  their  names  thereto. 
That  thereupon  said  defendant  effected 
said  loan  and  executed  said  mortgage,  aud 
immediately  afterwards  redated  said 
agreement  and  redelivered  tbe  same  to 
tlie  said  John  Adair,  the  elder,  and  Mary 
Ann  Adair.  That  on  or  about  the  9th 
(lay  of  April,  1888, the  said  John  Adair,  the 
eliler,  died,  and  on  the day  of  Feb- 
ruary, 18iH),  at  tbe  request  of  tbe  plaintiff 


Mary  Rodney  Adair,  the  said  Mary  Ann 
Adair  executed  and  delivered  to  said  plain- 
tiff, to  be  delivered  to  sntd  defendant,  a 
certain  instrument  in  writing,  whereby 
the  said  Mary  Ann  Adair  released  said  de- 
fendant from  her  liability  to  pay  one  hun- 
dred of  the  two  hundred  dollars  per  an- 
num agreed  by  said  defendant  to  be  paid 
to  said  Mary  Ann  Adair  In  her  written 
obligation  aforesaid.  •  •  •  That  said 
Mary  Rodney  Adair  has  paid  all  taxes  as- 
sessed upon  the  lands  described  in  snld 
bond  for  deed  up  to  this  date,  bat  that 
she  was  unable,  for  want  of  means  where- 
with to  pay  the  same,  to  make  any  other 
payments  provided  for  in  said  bond  for 
deed  from  defendant  Bethenia  A.  Owens 
Adair  to  said  plnintift  as  said  payments 
matured,  but  on  tlie day  of  Febru- 
ary, 1890,  tbe  said  plaintiff  tendered  to 
the  said  defendant  the  instrument  of  re- 
lease from  the  said  Mary  Ann  Adair,  and 
at  the  same  time  tendered  to  said  defend- 
ant the  sum  of  Ave  thousand  one  hundred 
and  sixty-two  dollars  and  thirty-eight 
cents  in  United  States  gold  coin,  as  full 
payment  to  said  dateof  all  moneys  owing 
from  said  plaintiff  to  said  defendant  on 
account  of  said  bond  lor  deed,  and  de- 
manded from  thedefendants  the  execution 
and  delivery  of  a  conveyance  for  the  lands 
described  In  said  bond  for  deed,  and  not 
already  conveyed  to  said  B.  WIstar  Mor- 
ris, as  above  set  forth.  In  accordance  with 
Its  terms,  and,  in  addition  thereto,  so 
much  of  tbe  lands  of  the  east  half  of  the 
Cofflnberry  donation  land  claim  aslleeast 
of  tbe  main  branch  of  Adair's  slough,  be- 
tween the  points  aforesaid,  and  exceed  In 
area  so  much  of  the  La  very  donation  land 
claim  as  lies  west  of  said  main  branch, 
and  ten  acres  in  addition  thereto,  on  ac- 
count of  the  error  in  regard  to  the  course 
of  the  main  branch  of  said  slough,  herein- 
before set  forth,  to  compensate  said  plain- 
tiff for  the  loss  occasioned  to  her  by  the 
terms  of  said  bond  for  deed  growing  out 
of  said  error;  but  that  said  defendant 
refused  to  accept  Bald  release  of  Mary  Ann 
Adair,  or  said  sum  of  five  thousand  une 
hundred  and  sixty-two  dollars  and  thirty- 
eight  cents,  or  to  execute  to  said  plain- 
tiff a  conveyance  for  the  lands  covered  by 
said  bond  for  deed  and  not  heretofore  con- 
veyed to  said  B.  WIstar  Morris,  or  for  the 
additional  tract  of  that  portion  of  the  east 
half  of  the  Coffin  berry  donation  land  claim 
which  lies  east  of  the  main  brnnch  of  said 
Adair's  slough  between  said  points,  and 
exceeds  in  area  that  portion  of  theLavery 
donation  land  claim  which  lies  on  the 
west  side  of  said  main  branch,  and  ten 
acres  in  addition  thereto;  whereupon  the 
said  plaintiff  Mary  Rodney  Adair  brings 
said  release  and  said  sum  of  95,162.38  in 
United  States  gold  coin  into  court,  to  be 
delivered  nnd  paid  to  the  defendant  Beth- 
enia A.  Owens  Adair  upon  the  execution 
and  delivery  by  her  and  the  defendant 
John  Adair  to  said  plaintiff  of  a  convey- 
ance as  iirovided  in  said  bond  for  deed  for 
tbe  lands  held  by  the  defendant  Bethenia 
A.  Owens  Adair  of  those  described  in  said 
bond  fordeed,  and  not  heretofore  conveyed 
by  her  to  said  B.  W'Istar  Morris  as  afore- 
said, and  of  the  additional  tract  above 
mentioned,  as  being  due  said  plaintiff  on 
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account  of  the  error  in  regard  to  thecouree 
111  the  main  branch  ol  Adair'a  slough,  as 
above  Het  forth,  or  upon  sach  terms  and 
uonditions  as  the  court  may  order  and 
direct.  [That  thevaliie  of  that  portion  of 
the  tide-land  purchased  of  the  plaintiff 
iSamuel  D.  Adair,  which  was  agreed  to  be 
conveyed  to  the  plaintiff  Mary  Kndney 
Adair  by  the  defendant  Bethenia  A.  Owens 
Adair  in  her  bond  for  deed  above  set  forth, 
is  fonr  hundred  dollars  per  acre;  the  value 
of  that  portion  of  the  east  half  of  the 
Cofflnberry  donation  land  claim  which  lies 
east  of  the  main  branch  of  Adair's  slough, 
between  said  points,  is  three  hundred  dol- 
lars per  acre;  and  the  value  of  the  home- 
stead entry  of  the  plaintiff  Samuel  D. 
Adair  is  one  hundred  dollars  per  acre.] 
Wherefore  the  plaintiffs  pray  a  decree  of 
this  honorable  court  rplieving  the  plaintiff 
Mary  Rodney  Adair  from  her  default  in 
failing  to  make  such  payments  provided 
for  In  the  bond  for  deed  e.xecuted  to  her 
by  the  defendant  Uethenia  A.  Owens 
Adair,  and  hereinbefore  set  forth,  as  she 
did  not  make  at  the  lime  of  their  maturi- 
ty, and  relieving  said  plaintiff  from  any 
forfeiture  she  may  have  incurred  under 
the  terms  of  said  bond  for  deed  In  the 
matter  of  the  redemption  of  the  lands 
therein  described,  or  any  part  thereof, 
and  amending  and  correcting  said  bond 
for  deed  nn  an  to  make  the  same  conform 
to  the  understanding  of  the  plaintiffs  aud 
defendants  at  the  time  the  same  was  exe- 
cuted and  accepted,  as  to  the  course  of  the 
main  branch  of  Adair's  slough;  and  that 
it  may  be  considered  as  extended  to  cover 
all  that  portion  of  the  east  half  of  the 
Cofflnberry  dunation  land  claim  which 
lies  on  the  east  side  of  the  main  branch  nf 
said  slough  between  said  points  A  and  B, 
and  exceeds  In  area  so  much  of  the  La  very 
donation  land  claim  as  lies  on  the  west 
side  of  said  main  branch  between  said 
points, and  ten  acres  In  addition  thereto," 
etc. 

The  court  allowed  a  motion  to  strike 
out  allof  theforegoing  complaint  included 
in  brackets,  and  then  sustained  a  demur- 
rer to  the  residue  on  the  ground  that  the 
facts  stated  do  not  constitute  a  cause  of 
suit,  and  entered  a  decrt^e  dismissing  the 
suit,  from  which  this  appeal  is  taken. 

Cox,  Teal  dt  Minor  and  J.  H.  Smith,  for 
appellants.  Fulton  Bros,  and  J.  Q.  A. 
Bnwlby,  for  respondents. 

Strahan,  C.  J.,  (after  stntiug  the  facts.) 
This  is  a  suit  to  enforce  the  specific  per- 
formance of  a  written  agreement  to  con- 
vey land.  The  questions  presented  for 
our  consideration  on  this  appeal  arise  out 
of  the  defendants'  motion  to  strike  out 
certain  portions  of  the  complaint  and  the 
demurrer  to  the  residue,  but  we  prefer 
to  reach  the  merits  of  the  case,  so  far  as 
possible,  aside  from  the  mere  forms  of 
pleading. 

The  first  question  to  which  we  think  it 
necessary  to  direct  our  attention  is  the 
nature  of  the  title  held  by  the  defendant 
Bethenia  A.  Owens  Adair  to  all  the  lands 
attempted  to  be  conveyed  to  her  by 
George  H.  Mendell  and  wife.  Meudell's 
title  derived  from  the  Adairs,  though  In 
the  form  of  an  absolute  deed,   was  de- 


signed and  Intended  by  all  the  parties  to 
It  as  a  mortgage  for  the  security  for 
money ;  and  the  defendant  Bethenia  A. 
Owens  Adair  took  the  conveyance  from 
lilni  with  full  knowledge  of  these  facta, 
but  with  a  further  agrenment  on  bor  part 
that  she  would  hold  the  same  subject  to 
the  same  terms  and  conditions  under 
which  Mendell  had  previously  held  the 
same.  It  is  too  well  settled  In  this  state 
to  admit  of  any  kind  of  controversy  that 
a  deed,  though  absolute  in  form,  if  intend- 
ed by  the  parties  to  it  as  security  for 
money  or  the  performance  of  any  other 
lawful  act,  Is  a  mortgage.  Hurforc]  v. 
Harned,  6  Or.  3fi2;  Stephens  v.  Allen,  II 
Or.  188,  3  Pac.  Rep.  163;  Canal  Co,  v. 
Crawford.  11  Or.  243,  4  Pac.  Rep.  113: 
Wilhelra  V.  Woodcock,  11  Or.  518,  5  Pac. 
Bep.  202.  And  it  is  equally  as  well  set- 
tled Ihat  a  mortgage  vests  no  title  in  the 
mortgagee,  but  is  a  mere  security.  An- 
derson V.  Baxter,  4  Or.  105;  Sellwood  v. 
Gray,  11  Or.  5:J4,  5  Pac.  Rep.  196.  And 
this  does  not  depend  on  the  form  of  the 
conveyance,  but  upon  the  real  character 
of  the  instrument.  It  is  believed  to  be  the 
better  doctrine  that  if  a  deed,  absolute  in 
form,  is  made  merely  to  secure  an  In- 
debtedness, it  is  a  mere  mortgage,  and 
does  not  pass  the  legal  title.  Smith  v. 
Smith.  80  Cal.  323,  21  Pac.  Rep.  4  and  22 
Pac.  Rep.  186,  .'U9:  Hall  v.  Arnott,  80  Cal. 
348,  22  Pac.  Rep.  200:  Booth  v.  HoskluB, 
75  Cal.  271, 17  Pnc.  Rep.  225;  Raynor  v. 
Drew,  72  Cal.  307, 13  Pac.  Rep.  866:  Healv 
v.  O'Brien,  66  Cal.  517,  6  Pac.  Rep.  3S6; 
Taylor  v.  McLain,  64  Cal.  513,  2  Pac,  llep. 
399;  Murdock  v.  Clarke,  (Cal.) 27  Pac.  Rep. 
275:  Lanev.  Shears,  1  Wend.  434;  PeuKh 
V.  Davis,  96  U.  S.  332;  Odell  v.  Montross, 
68  N.  Y.  499;  Brinkman  v.  Jones,  44  VVis. 
498;  Howe  v.  Carpenter,  49  Win.  697,  6  N. 
W.  Rep.  357.  The  first  part  of  this  propo- 
sition having  already  been  adopted  in 
this  state,  the  seciind  Is  a  logical  se- 
quence, and  must  follow  the  first.  The 
result  of  these  conclusions  is  that  the  de- 
fendant acquired  no  title  to  the  real  ]irop- 
erty  attempted  to  be  transferred  to  her 
by  Mendell,  nor  to  the  other  lands  at- 
tempted to  be  conveyed  as  security,  and 
which  she  was  to  hold  for  the  same  pur- 
pose as  the  Mendell  lands.  The  deeds  tu 
her,  though  absolute  In  form,  under  the 
allegations  In  the  complaint,  which,  for 
the  purposes  of  the  suit,  the  demuri-er  ad- 
mits to  be  true,  are  mortgages,  and  she 
acquired  no  title  In  the  land  by  virtue 
thereof  which  she  could  transfer  or  assign 
without  foreclosure.  Under  this  state  of 
facts,  a  decree  for  a  spetuUc  performance 
would  be  ineffectual.  The  plaintiff  could 
not  by  such  decree  obtain  the  title  which 
the  defendant  agreed  to  convey.  lu  such 
case  It  is  the  settled  practice  of  courts  of 
equity  to  refuse  a  decree  which  it  would 
be  utterly  unable  to  enforce.  In  Franz  v. 
Orton,  75  111.  100,  it  was  held  that  when 
a  party  purchasing  land  ol  one  clothed 
with  the  legal  title  has  notice,  actual 
or  constructive,  that  another  owns  it, 
and  that  the  vendor  holds  the  legal  title 
as  security  for  money  owing  him  and 
others,  he  cannot  be  placed  in  a  better 
position  than  the  vendor,  and  a  court  t»f 
equity   will  refuse  to  enforce  the  specifiu 
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execution  of  his  contract  of  pnrcbase.  So 
in  Love  v.  Cobb,  63  N.  C.  824,  It  whs  held 
that,  'Where  one  bargains  for  the  land  of 
Rnothor,  who,  ae  be  knows,  has  only  an 
equitable  title,  upon  the  latter  beinfc  un- 
able to  procure  a  title  by  the  relusal  of 
hla  bargainor  to  convey  be  is  not  bound 
to  a  specific  performance  of  his  contract. 
And  in  Hill  v.  Flske,  38  Me.  520,  it  was 
held  that  an  agreement  in  writing  to  firo- 
cure  tor  the  plaintiff  a  good  and  sufficient 
deed  of  a  certain  tract  of  land,  the  title  of 
which  was  not  In  the  respondent,  and 
that  was  known  to  the  plaintiff,  lays  no 
foundation  for  a  court  of  equity  to  decree 
a  specific  performance  of  the  contract.  In 
disposing  of  this  case  the  court  said :  "It 
Is  obvious  where  the  party  contracting 
has  no  title  to  the  laud  agreed  to  be  con- 
veyed, that  there  is  nothing  upon  which  a 
decree  for  a  specific  performance  can 
operate."  So,  also,  in  Shields  v.  Trammel!, 
19  Ark.  51,  it  was  held  that  a  specific  per- 
formance of  a  contract  for  the  conveyance 
of  land  would  not  be  decreed  when  the 
vendor  has  no  title,  or  has,  since  tlie  con- 
tract, conveyed  the  land  to  a  stranger 
■without  notice.  In  Terrier  v.  Buzick,  2 
Iowa,  1.16,  it  was  held  that  courts  of 
equity  will  decree  parties  to  perform  that 
which  in  legal  contemplation  they  are 
able  to  perform,  and  not  that  which  Jt 
Is  manifest  they  have  no  legal  power  to 
carry  out;  and,  H  the  decree  Is  to  be 
void  and  imperfect,  and  cannot  be  per- 
formed, a  specific  performance  ought  not 
to  be  decreed.  And  in  Brueggeman  v. 
.lurgensen,  34  Mo.  87,  It  was  held  that 
there  was  no  equity  for  specific  per- 
formance of  a  contract  to  convey  land 
■wherethe  party  against  whom  such  equity 
is  asserted  has  rendered  a  specific  execution 
on  his  part  Impossible  by  conveying  said 
land  to  a  third  person.  And  Morss  v. 
!Elmendorf,  11  Paige,  277,  is  to  the  same 
effect.  In  fact  our  attention  has  not  been 
called  to  a  single  case  where  the  vendor 
was  without  title  at  the  time  of  the  com- 
mencement of  the  suit  by  the  vendee,  and 
the  vendee  knew  the  stnte  of  the  title  at 
the  time,  where  he  has  obtained  any  relief. 
We  think  probably  the  plaintiff  in  this 
case  is  entitled  to  recover  back  the  money, 
with  interest,  which  she  paid  on  the  con- 
tract, as  well  as  for  permanent  improve- 
ments on  the  premises,  after  she  went  into 
possession ;  but  we  are  unable  to  aatisfy 
ourselveB  that  we  have  any  authority  to 
consider  or  decide  that  question  in  this 
case.  The  authorities  seem  to  be  to  the 
effect  that  the  only  decree  we  can  render  in 
snch  rase  is  to  dismiss  the  suit,  leaving 
the  injured  party  to  pursue  such  remedy 
at  law  as  he  may  be  advised.  Morss  v. 
Elmendorf,  supra;  Hill  v.  Fiske,  supra; 
KempMhall  v.  Stone,  5  Johns.  Ch.  193: 
Pom.  Spec.  Perf.  Cont.  §  475;  Wat.  Spec. 
Pert.  Cont.  §  516.  These  conclusions 
would  lead  to  an  affirmance  of  the  decree, 
but  my  associates  think  the  case  may  be 
treated  as  a  suit  to  redeem.  As  to  that, 
I  express  no  opinion,  but  reverse  the  de- 
cree, and  remand  the  cause  to  be  further 
proceeded  with  in  accordance  with  the 
opinion  of  my  assoclatos. 

Bean,  J.,   (convurring.)    I    am    of   the 


opinion  that,  while  In  form  this  Is  a  suit 
for  the  specific  performance  of  the  con- 
tract of  sale  from  Mrs.  Owens  Adair  to 
Mrs.  Rodney  Adair,  it  is  In  effect  nothing 
more  than  a  suit  for  the  redemption  of 
the  land  from  the  time  of  her  mortgage, 
and  to  declare  the  lien  discharged  and  the 
mortgage  satisfied.  Miller  v.  Thayer,  74 
Cai.  351,  16  Pac.  Rep.  187.  The  facts  are 
fully  set  forth  in  the  complaint,  and  to 
my  mind  clearly  show  a  case  for  equitable 
relief,  which  should  be  granted  in  this 
suit.  The  transaction  between  the  parties 
It  is  conceded  amounted  to  nothing  more 
than  a  security  for  the  payment  of  the 
debt  of  Samuel  D.  Adair  to  Mrs.  Owens 
Adair.  And  the  agreement  on  her  part  to 
reconvey  the  land  to  Mrs.  Rodney  Adair, 
by  his  direction,  upon  payment  ot  the 
debt,  did  not  in  any  way  change  the  nat- 
ure of  the  transaction,  or  make  it  any 
the  less  a  mortgage.  Equity  looks  to  the 
sulistance,  and  not  to  form;  and  "if  a 
transaction  resolves  Itself  Into  a  security, 
whatever  may  be  its  form,  and  whatever 
name  the  parties  may  choose  to  give  It, 
it  is,  in  equity,  a  mortgage."  Flagg  v. 
Mann,  2  Bum.  486.  While  the  agreement 
of  Mrs.  Owen  Adair  to  convey  the  land  to 
Mrs.  Rodney  Adair  upon  the  payment  of 
Samuel  D.  Adair's  debt  cannot,  in  the 
strict  sense  of  the  term,  be  denominated  a 
defeasance,  it  is  a  means  mutually  agreed 
upon  by  the  parties,  whereby  the  repre- 
sentative of  the  original  grantor  could  re- 
cover what  was  justly  his  own.  The 
terms  upon  which  redemption  might  be 
had  were  somewhat  modified,  it  is  true, 
and  some  new  features  were  introdnced, 
but  the  essential  character  of  the  obliga- 
tion resting  upon  Mrs.  Owens  Adair,  who 
held  the  lands  only  as  security,  to  restore 
them  to  the  rightful  owner  or  his  repre- 
sentative, upon  payment  of  the  debt  for 
which  they  stood  pledged,  was  un- 
changed. I  think  the  parties  had  a  right 
to  substitute  Mrs.  Rodney  Adair  for 
Samuel  D.  Adair,  and  the  fact  that  an 
obligation  for  a  reconveyance  ran  to  her 
instead  of  him,  is  wholly  immaterial.  1 
.Tones,  Mortg.  §  241;  Flagg  v.  Mann,  2 
Sum.  486;  Jeffery  v.  Hursh,  58  Mich.  246, 
25  N.  W.  Rep.  176,  and  27  N.  W.  Rep.  7: 
Martin  v.  Pond,  30  Fed.  Rep.  15;  Pardee 
v.  Treat,  82  N.  Y.  385.  But  whether  this 
be  true  or  not  is  of  no  consequence  in  this 
suit,  for  he  is  a  party  plaintiff,  and  asking 
relief  herein,  and  will  be  bound,  so  far  us 
the  defendant  is  concerned,  by  any  decree 
which  may  be  made.  As  the  case  is  pre- 
sented it  Is  conceded  that  defendant  Mrs. 
Owens  Adair  only  has  a  lien  upon  the 
land  to  secure  the  payment  of  a  certain 
sum  of  money,  which  was  duly  tendered 
to  her  before  the  commencement  of  this 
suit,  and  that  the  only  persons  who  can 
claim  the  right  to  redeem  or  to  a  reconvey- 
ance from  her  are  joined  as  plaintiffs,  and 
demanding  relief  herein;  and  yet  It  Is 
said  they  are  without  relief  In  a  court  of 
equity,  because  the  defendant  does  not 
have  the  legal  title  to  the  land  which  she 
agreed  to  convey.  We  have  nothing  to 
do  with  the  legal  title,  or  whether  Mrs. 
Owens  Adair  can  convey  a  perfect  or  any 
title,  but  the  question  here  is  whether  she 
shall  be  compelled  to  accept  the  amount 
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of  tbe  debt  for  which  ehe  holds  the  land 
as  security,  aud  release  or  discharge  her 
lien  by  reconveylnK  her  interest.  It  any, 
in  tbe  land,  to  the  party  to  whom  she 
agreed  to  so  reconvey.  I  am  clearly  of 
the  opinion  elie  should;  and  this  case 
ought  to  be  reversed  and  remanded  to  tbe 
court  below,  so  that  the  questions  of  fact, 
If  any,  can  be  tried  out. 


Burton  v.  Sbverance  et  a,l. 
(Supreme  Court  of  Oregon.    March  i,  1893. ) 
Opinion  Evidescb. 
Under  Hill's  Code,  JJ  682,  706,  which  pro- 
vide that  a   witness  oan  testify  to  facts  only 
which  he  knows  of  his  own  knowledge,  and   al- 
low the  opinion  of  a  witness  to   be  given  only 
in  cases  respecting  the  identity  or  handwriting  of 
a   person,  "or  on  a  question  of   science,  art,  or 
trade,  when   he  is  skilled  therein,"  it  wus  error 
to  allow  the  plaintiff.  In  an  action  for  damages 
for  the  obstruction  of  a  navigable  stream,  to  tes- 
tify that,    in  her  opinion,    she  had   been  dam- 
aged in  the  sum  of  tl,800. 

Appeal  from  circuit  court,  Tillamook 
county ;  B.  P.  Boisb,  Judge. 

Action  by  Anne  S.  Burton  against  Fran Ic 
Severance,  Claude  Thayer,  C.  B.  Hadley, 
and  D.  C.  Bowers  for  damages  for  ao  al- 
leged obstruction  to  a  navigable  river. 
Verdict  aud  judgment  for  plaiatiff.  De- 
teodants  appeal.    Keversed. 

\V.  W.  Tluiyer.JMwes  McCain, and  Claude 
Thayer,  tor  appellants.  T.  B.  Handley 
and  Raleigh  Stott,  for  respondent. 

Lord,  J.  This  Is  an  action  to  recover 
damages  for  an  alleged  obHtruction  of  Til- 
lamook river.  The  plaintiff  alleges  in  her 
complaint  that  she  la  tlie  owner  of  certain 
lands  adjacent  to  and  abutting  upon  said 
river;  that  said  river  is  a  uai'igable 
stream,  in  which  tlie  tide  ebbs  and  flows 
regularly,  and  that  she  uses  and  enjoys 
her  said  lands  by  means  of  said  river, 
navigating  the  same  in  boats  and  xcows, 
from  various  parts  of  said  land;  that 
she  also  navigates  and  UHes  the  waters  of 
said  river  for  the  purpose  of  marketing 
wood  cut  from  her  said  lands,  for  going 
to  and  from  the  county-seat,  post-otflce, 
and  other  places  of  buniuess,  and  that  the 
value  of  said  land  is  much  enhanced  by 
the  facilities  afforded  by  ^aid  river;  tliat 
the  defendants  have,  during  a  period 
therein  nanieil,  obstructed  said  river  by 
driving  piles  in  the  bed  thereof,  and  erect- 
ing and  maintaining  a  log  boom  across 
tlie  same,  so  as  to  stop  the  navigation 
thereof;  that  by  means  of  said  acts  the 
plaintiff  has,  during  a  great  part  of  the 
time,  been  prevented  from  using  said 
river,  eitiier  to  pass  to  ond  from  different 
parts  of  her  lands,  or  to  market  wood  or 
other  products,  or  for  ordinary  purposes 
of  travel,  and  that  thereby  she  has  been 
damaged  In  the  sum  of  <20O,  and  that  tlie 
value  o<  said  lands  has  been  reduced,  and 
that  she  has  been  damaged  thereby  in  the 
sum  of  $l,uOO;  that  she  has  been  further 
damaged  by  obstructions  to  a  tributary 
creek,  etc.  The  dpfendants  answered,  de- 
nying tliat  said  Tillamook  river  Is  navi- 
gable, except  to  run  saw-logs  and  float 
wood,  or  that  plaintiff  uses  or  enjoys  her 
said  lands  by  the  means  alleged,  etc. ;  and 


deny  tbe  material  aliegatlona  of  the  com- 
plaint, except  as  admitted  In  tbe  second 
defense  to  the  action.  As  such  second  de- 
fense, the  defendants  allege  that  on  tbe 
llth  day  of  May,  1889,  tbe  county  court 
of  Tillamook  county,  upon  application 
duly  made  to  it,  under  and  In  accordance 
with  the  provisions  of  the  act  of  the  legis- 
lature entitled  "An  act  authorizing  the 
county  courts  of  tbe  several  counties  of 
the  state  to  declare  unnavigable  streams 
highways  for  floating  logs  and  timbers," 
etc.,  approved  February  25,  1889,  duly 
ordered  and  declareil  that  that  part  of 
said  river,  from  the  mouth  of  South  Prairie 
slough  to  the  head-waters  thereof,  which 
Included  the  portion  of  said  river  where 
the  alleged  piles  are  driven  and  the  said 
boom  erected  and  maintained,  to  be  a 
public  highway  for  the  floating  and  trans- 
portation of  logs,  timber,  and  lumber; 
that  thereafter,  and  on  the  same  day,  tbe 
said  county  court  duly  entered  Into  a  con- 
tract with  the  said  Frank  Severance,  in 
pursuance  of  said  act,  leasing  to  him  the 
use  of  said  part  of  said  river  for  the  term 
of  30  years,  to  be  used  as  such  public  high- 
way, with  the  right  to  collect  tolls,  etc.; 
and  further  alleged  the  execution  of  snid 
lease,  and  a  compliance  with  the  terms 
thereof,  and  that  said  piles  were  driven 
and  the  boom  maintained  in  accordance 
therewith,  and  upon  lands  owned  by  the 
defeadants.  The  plaintiff's  reply  put  in 
Issue  the  new  matt»-r  set  up  In  the  defense. 
The  verdict  and  judgment  went  for  the 
plaintiff.  The  bill  of  exceptions  shows 
that  upon  the  trial  the  plaintiff  offered 
herself  as  a  witness,  and  that,  after  testi- 
fying as  to  the  alleged  obstruction  of  snid 
river,  and  as  to  the  inconvenience  and  in- 
jury resulting  therefrom,  she  was  asked 
the  following  (juestiun:  "How  much  were 
you  damaged  by  reason  of  not  being  able 
to  transport  your  buy  by  scows, and  hav- 
ing to  do  It  In  tbe  way  you  did?"  This 
question  defendants  objected  to,  on  tbe 
ground  that  it  was  Incompetent,  and 
called  for  the  opinion  of  tlie  witness.  The 
court  overruled  the  objection,  aud  defend- 
ants' counsel  excepted.  The  witness  an- 
swered :  "  Well,  It  is  hard  to  say.  It  took 
twoboys  and  myself.  We  did  not  do  any- 
thing else  but  just  wait  on  stock.  I  do 
not  know  as  I  can  say."  Thereupon 
plnintirf's  counsel  asked  this  quextion: 
"How  much  have  yon  been  damaged  on 
account  of  all  the  iuuonveuieuce  and  trou- 
ble that  you  have  been  put  to  in  loss  of 
time,  labor,  aud  so  forth,  by  reason  of 
this  obstruction?  How  much  have  you 
been  damaged  in  not  being  able  to  come 
to  the  post-office,  and  bringdown  your 
wood  and  your  flour,  and  the  general  use 
of  the  river,  up  to  the  time  this  suit  was 
brought?"  To  these  questions  the  de- 
fendants'counsel  <i  cled,  on  the  ground 
that  the  same  weiv  incompetent,  and 
called  for  tbe  opinion  of  the  witness.  The 
court  overruled  the  objection,  and  counsel 
for  the  defendants  excepted,  and  then  the 
witness  answered:  "Well,  about  thirteen 
bunilred  dollars,  I  think;  that  is  what  I 
think  I  ought  to  have."  This  exception 
constitutes  tlie  first  ground  of  error  upon 
which  the  defendants  rely  for  a  reversal  of 
the  judgment. 
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Th«  ^neral  rule  of  eTldence  1r  that  a 
-wltnees  must  state  factR,  and  not  draw 
conclueionB  from  tlietn.  ur  give  oplnlone. 
Oor  Code  provider  that  a  witneaH  can  ten 
tify  o{  those  tacttt  only  of  which  lie  knowa 
of  bia  own  knowletiKe,— that  Id,  which  are 
derived  from  hla  own  percepHous,— except 
in  those  few  expresa  cases  in  which  his 
opinions  or  Inferenci's  or  declarationn  of 
others  are  admissible.  Hill's  Code,  §  682. 
The  catieB  In  which  the  opinions  of  wit- 
nesses ure  allowable  constitute  exceptions 
to  the  Kcneral  rale.  The  opinion  of  a  wlt- 
neHH  may  be  given  respecting  the  Identity 
or  handwriting  of  a  (ierson,  when  he  has 
knowledge  of  the  person  or  handwriting, 
or  on  a  question  of  science,  art,  or  trade, 
when  he  is  skilled  therein.  Hill's  Code,  J 
706.  sabd.  9.  **.\b  a  rule, "said  Ai.lrx,  J., 
"witnesses  most  state  facts,  and  not 
draw  conclunions  or  give  opinions.  It  Is 
the  duty  of  the  Jury  or  court  to  draw  con- 
clusions from  the  evidence,  and  form  opln- 
ioni*  upon  the  facts  proved.  The  cases  la 
which  opinions  of  witnesses  are  allowable 
constitute  exceptions  to  the  general  rule, 
and  the  exceptions  are  not  to  be  extended 
or  enlarged  so  as  to  Include  new  cbses,  ex- 
cept 88  necessity  may  require  to  prevent 
a  fallnre  of  )astlce,  and  when  better  evU 
dence  cannot  be  had.  On  questions  of 
Kcience  or  trade,  experts  in  the  particular 
science  or  trade  may  give  opinions.  1 
Greenl.  Ev.  §  440;  1  Phil.  Ev.290.  On  ques- 
tiona  of  value,  a  witness  must  often  be 
permitted  to  testify  to  an  opinion  an  to 
valne,  but  the  witness  must  be  shown  to 
be  competent  to  speak  upon  the  subject. 
He  must  have  dealt  In,  or  have  some 
knowledge  of,  the  article  concerning  which 
Jie  speaks.  Persons  should  be  conversant 
with  the  particular  article,  and  of  Its 
valne  In  the  market,  as  a  farmer  or  dealer, 
or  a  person  conversant  with  the  article, 
auto  the  value  of  lands,  cattle,  produce, 
etc.  These  stand  upon  the  general  ground 
(>'  peculiar  skill  and  Judgment  in  the  met- 
tera  about  which  opinions  are  songht. " 
Teerpenning  v.  Insurance  Co.,  43  N.  Y.  279; 
Lincoln  v.  Bailroad  Co..  2B  Wend.  4.'J3. 
Nur  is  a  witness  allowed  to  give  his  opin- 
ion of  the  amount  of  damages  resulting 
J[roni  any  given  act  or  omission.  He  must 
testify  as  to  the  facts,  and  will  not  be  al- 
lowed to  give  his  opinions  founded  on 
these  facts,  or  the  inferences  which  may  he 
drawn  from  them.  ""A  witness,"  Mr. 
Sutherland  says,  "is  not  allowed  to  give 
his  opinion  of  the  amount  of  damages  a 
party  sustains  from  n  given  act  or  omis- 
sion, because,  when  he  does  so,  he  includes 
tlie  law  as  well  as  the  fact.  It  Is  the 
province  of  the  Jury  to  assess  the  damages 
according  to  the  rule  of  law,  whk-li  it  is 
the  province  of  the  court  to  lay  down  for 
their  gaidance;  and  witnesses  are  allowed 
only  to  furnish  the  data  from  which  the 
amount  Is  arrived  at."    1  Sutli.  Dam.  794. 

In  Moreliouse  v.  Mnthews,  2  N.  Y.  514, 
the  witness  waa  asked:  "What  daningps 
accrued  In  consequence  of  feeding  the  cat- 
tle npun  the  hay  in  question  instead  of 
that  agreed  upon?"  The  defendant  ob- 
jected to  the  question,  on  the  ground  that 
the  witness  could  not  give  his  opinion, 
hut  mnst  give  the  facts.  The  ol)jectlon 
was  orerroled,  and  the  witness  answered 


that  he  thought  the  damages  wonid  b« 
fSO.  The  conrt  held  that  the  evidence  was 
improperly  admitted,  saying  that  "the 
witness  should  have  been  confined  In  his 
testimony  to  questions  of  fact, such  as  the 
number,  condition,  and  value  of  the  cattle 
kept  by  the  defendant,  the  quality  of  ha.v 
used  in  comparison  with  that  agreed  for, 
the  effect  the  poor  hay  produced  upon  the 
cattle,  and  thus  have  laid  a  foundation  of 
facts  from  which  the  Jury  or  Justice  could 
have  formed  an  opinion  of  the  amount  of 
damages  actually  sustained."  Clark  v. 
Baird,  H  N.  Y.  188;  Whltmore  v.  Bowman, 
4  G.  Greene,  148;  Railroad  Co.  v.  Fitz- 
patrIck,  lU  Ind.  120.  In  the  case  at  bar 
the  witness  should  have  stated  the  facts, 
— what  she  had  seen  and  knew  in  respect 
to  the  matters  In  issue, — and  from  those 
facts  left  the  jury  to  draw  the  Inferences 
or  form  an  opinion,  it  is  clear  the  evi- 
dence was  improperly  admitted,  for  as 
Daroan,  C.  J., said:  "I  have  not  been  able 
to  find  any  case  that  holds  the  oplnious 
of  witnesses  as  to  the  quantum  of  dam- 
ages resulting  from  any  act  competent 
proof. "  Railroad  Co.  y.  Vamer,  19  Ala. 
187. 

The  bill  of  exceptions  also  shows  that, 
after  the  plaintiff  had  rested  her  case,  the 
defendants  offered,  in  proof  ofthelr  defense, 
the  original  petition  to  declare  said  Tilla- 
mook river  a  public  higbwa.y  between  cer- 
tain points, Including  the  place  where  said 
boom  was  located,  and  the  proceedings 
betorethe  county  court.  Including  the  lease 
or  contract,  alleged  and  referred  to  in  the 
answer,  and  set  forth  in  the  bill  of  excep- 
tlons,  to  the  introduction  of  which  the 
plaintiff's  counsel  objected ;  and  the  court 
sustained  the  objection,  to  which  raling 
the  defendant's  counsel  excepted,  and  thiti 
constitutes  the  ouly  other  ground  of  error 
assigned  in  the  notice  of  appeal.  It  does 
not  appear  from  the  record  upon  what 
grounds  the  trial  court  refused  to  allow 
the  lease  and  other  papers  and  proceed- 
ings to  be  given  In  evidence.  The  counsel 
for  the  defendants  say  that  "the  circuit 
jndge  did  not  undertake  to  hold  that  the 
act  in  question  was  invalid;"  that  Ih,  the 
act  authorizing  the  county  courts  of  the 
several  comities  of  this  state  to  declare 
unnnvlgable  streams  highways  for  the 
floating  of  logs,  timber,  etc.,  under  which 
the  defendants  claim  to  have  proceeded. 
If  this  be  so,  we  shall  certainly  not  under- 
take to  pass  upon  so  important  a  ques- 
tion, when  no  question  of  that  character 
Is  raised  in  the  court  below,  nor  any  spe- 
cific ground  of  error  assigned  for  the  rul- 
ing. All  that  appears  in  the  notice  of  ap- 
peal or  in  the  bill  of  exceptions  Is  that  the 
court  erred  in  sustaining  the  objection  to 
the  admission  of  the  evidence.  In  such 
case,  it  has  tieen  the  constant  practice  of 
this  court  to  hold  thatthe  aptiellant  must 
speclly  tlie  error  complained  of;  other- 
wiiie  to  refuse  to  consider  it.  Innumer- 
able objections  may  be  suggested  to  come 
within  the  range  of  a  general  objection, 
and  especially  so  in  a  case  like  this,  and 
none  of  them  be  theobjcction  passed  upon 
by  the  trial  conrt.  Counsel  for  appellants 
say:  "The  only  inference  which  can  be 
drawn  from  the  ruling  is  that  the  proceed- 
ings did  not, as  a  matter  of  lnw,autborii«: 
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the  coDBtnictioo  of  the  boom. "  If  It  be 
meant  by  this  etatement,  aesumlng  that 
the  river  Is  not  navigable,  and  that  the 
connty  court  exercised  itn  jurisdietinn  In  a 
proppr  case,  that  the  ruling  ot  the  circuit 
court  was  to  the  effect  that  the  defend- 
ants, in  the  exercise  of  the  rights  acquired 
under  their  lease,  could  not  interfere  with 
or  obstruct  the  rights  of  riparian  owners 
under  the  statute,  without  first  obtaining 
their  consent,  as  provided,  we  are  Inclined 
to  think  the  ruling  correct.  As  the  case 
must  go  back,  and  an  opportunity  will  be 
afforded  to  get  the  precise  point  passed 
upon,  it  is  better  that  we  should  reserve 
our  judgment.  The  judgment  must  be  re- 
versed, and  a  new  trial  ordered. 


State  ex  rel.  Schi.oss  et  al.  v.  Superiob 

Court  of  jErFKHsoN  County. 
{Supreme  Court  of  WashinQton.     Feb.  9, 1893.) 

Pbohibitiok  — SDrnciENOt  of   Answer — Final 

JnnoMENT— SiTRFiciENcr  OF  Appeal-Bond. 

1.  Prom  a  judgment  distributing  the  fundsof 
a  receivership  notice  of  appeal  was  given,  and 
a  stay-bond  filed.  Application  for  distribution 
was  made  on  the  ground  that  the  bond  was  in- 
sufilciont.  In  answer  to  a  citation  to  show  cause 
why  it  should  not  be  prohibited  from  interfering 
with  such  funds  pending  the  appeal,  the  court 
denied  having  threatened  to  distribute  the  funds 
"in  case  a  sufficient  stay-bond  was  filed,  or  that 
lie  would  do  more  than  consider  the  application.  " 
Held,  the  answer  was  not  such  a  denial  of  the 
facts  alleged  in  the  application  for  a  writ  of  pro- 
hibition as  to  be  fatal  to  such  application. 
Utiles,  J.,  dissenting. 

'i.  A  judgment  distributing  the  proceeds  of  a 
sale  of  a  debtor's  property  in  receivership  pro- 
ceedings, where  all  the  creditors  were  before  the 
court  on  a  petition  to  determine  the  priority  of 
the  several  claims.  Is  a  final  judgment,  from 
Which  an  appeal  will  lie. 

8.  Laws  1891,  c.  146,  provides  for  appeals  to 
.the  supreme  court,  and  for  giving  a  stay-bond 
thereon.  Section  20  provides  that,  if  the  re- 
spondent believes  the  bond  defective,  he  may 
move  the  supreme  court  to  discharge  the  bond, 
etc.  Held,  where  a  notice  of  appeal  was  given, 
and  a  bond,  in  the  amount  fixed  by  the  court, 
was  filed  and  approved  by  the  clerk  of  the  court 
•Wherein  the  judgment  was  had,  the  sufficiency  ot 
the  bond  can  be  questioned  only  in  the  supreme 
court 

4.  Prohibition  will  lie  to  the  superior  court 
in  such  case  to  stay  proceedings  pending  the 
appeal. 

Application  of  Scbloss,  Ochn  &  Co.  and 
others  for  a  writ  of  prohibition  to  Mor- 
ris B.  Sachs,  judge  of  the  superior  court  of 
Jefferson  county.    Granted. 

DalUitffpr  &  Balliiiger,  for  petitioners. 
Trumbull  &  Plumley,  for  respondent. 

Dunbar,  J.  It  appearafroro  the  petition 
of  the  relators  and  accompanying  affida- 
vit that  the  relators  were  judgment  cred- 
itors ot  B.  Levy,  claiming  attachment  and 
execution  liens  on  $1,536.70,  proceeds  of 
sale  of  the  property  of  the  said  B.  Levy, 
by  receiver,  appointed  by  the  court,  to 
take  possession  of  said  property.  That 
the  said  sum  ot  $1,.536.70  bad  been  turned 
into  the  registry  of  the  court,  and  the  re- 
ceiver discharged.  That  there  were  not 
sufficient  funds  to  pay  all  the  judgments 
against  said  B.  I^vy ;  and  that  these  re- 
lators and  other  plaiutlffs  on  the  21st  day 
of  November*  18ttl,  appeared  in  said  receiv- 


ership proceeding,  and  by  petition  to  said 
superior  court  asked  for  a  distribution  of 
the  said  funds,  and  with  said  petition  filed 
an  agreed  statement  of  facts  by  which  the 
court  conld  determine  the  priority  ot  the 
liens.  That  after  a  consideration  of  said 
petition  and  statement  said  court,  on  De- 
cember 7,  1891,  duly  rendered  a  judgment 
by  which  It  was  ordered  and  adjudged  by 
the  court  that  said  fund  be  applied  (1  j  to 
the  payment  of  Tootle,  Hosea  &  Co.  in  thn 
sum  of  $2:M.80;  (2)  to  a  payment  of  the 
judgment  of  the  State  Bank  of  Washing- 
ton, in  the  sum  of  $1,011.38  and  costs,  and 
that  the  balance  of  said  fund  be  paid  on 
the  judgment  of  Joseph  Levy.  That  by 
the  terms  of  said  judgment  there  was 
nothing  left  to  apply  on  the  respective 
judgments  of  these  relators.  This  judg- 
ment and  order  these  relators  duly  except- 
ed to,  which  exceptions  were  allowed,  and 
the  relators  thereupon  in  open  court  gave 
notice  of  appeal.  That  thereafter,  on  De- 
cember 9,  1891,  the  relators  filed  with  the 
clerk  of  said  superior  court  an  undertak- 
ing for  costs  on  appeal  in  tlie  sum  pre- 
scribed by  law,  and  for  stay  of  proceedings 
on  said  judgment  and  order  in  the  sum  of 
f2,6U0,  that  being  the  amount  fixed  by 
said  judge  for  said  bund,  and  that  the  said 
bund  was  duly  approved  by  the  clerk  ot 
said  court.  That  notwithstanding  said 
appeal  the  said  State  Bank  ot  Washington 
orally  applied  to  the  said  judge,  Morris 
B.  iSACBS,  for  execution  of  the  said  judg- 
ment appealed  from  by  the  payment  to 
the  said  bank  of  the  amount  so  ordered  to 
be  paid  to  it.  That,  upon  being  iufurined 
thereof,  one  ot  the  relators'  attorneys  ap- 
peared before  said  judge,  and  objected  to 
the  consideration  of  any  question  in  rela- 
tion thereto,  and  to  tbe  execution  ot  said 
judgment,  because  said  superior  court  had 
no  jurisdiction  thereof  or  ot  said  fund; 
and  tbe  said  judge  announced  that  he 
wuuld  take  cognizance  of  and  consider 
said  application,  notwithstanding  the  ap- 
peal of  relators  to  the  supreme  court,  and 
that  be  threatened  to  proceed  under  the 
application  of  said  bank,  and  to  enforce 
said  order  appealed  from,  and  to  diHburae 
said  fund  thereunder.  Thereafter,  it  ap- 
pearing to  this  court  that  the  petitioners 
had  no  speedy,  adequate,  or  sufficient 
means  of  redress,  and  that  the  appeal 
would  be  rendered  useless  if  tbesaid  judge, 
in  advance  of  the  decision  ot  this  court, 
disbursed  the  said  funds,  this  court  did  ou 
the  Jlth  day  ot  January,  1892,  issue  to 
said  Morris  B.Sachs,  judge  of  the  superior 
court  ot  Jefferson  county,  an  alternative 
writ  of  prohibition,  prohibiting  htm  from 
intei-fering  with  said  fund,  and  citing  him 
to  show  cause  to  this  court  why  this 
writ  should  not  be  made  perpetual.  To 
this  writ  the  said  Morris  B.  Sachs,  judge 
aforesaid,  has  made  the  following  return. 
After  admitting  the  judgment  the  answer 
proceeds  as  follows:  "  (2)  He  admits  that 
oral  application  was  made  to  him  for  the 
payment  to  tbe  State  Bank  of  Washing- 
ton ot  the  amount  awarded  to  it  under 
tbe  aforesaid  Judgment,  and  that  the  at> 
torneys  for  said  bank  proposed  to  show 
to  the  court  that  no  appeal  liad  been  per- 
fected by  the  said  Schloss.Ochs  &  Co.,  Jor- 
dan &  Ferguson,  Danzlger  Bros.,  and  Kahn 
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Bros,  ft  Co.,  by  the  filing  of  proper  bondB, 
and  yonr  respondent  stated  that  on  tiling 
the  proper  application  he  would  consider 
It,  and  that  attorneys  for  petitioners, 
when  notified  of  the  oral  application,  ap- 
peared and  orally  objected  to  the  heor- 
Inis  of  the  application.  (3)  lie  denies  that 
at  that  time,  or  at  any  time  since  then,  he 
has  threatened  to  pay  the  said  jadgnient 
of  the  State  Bank  of  Washington  v.  Ben- 
jamin Levy  out  of  the  funds  in  the  regis- 
try of  this  court, 60  as  to  defeat  the  appel- 
late jurisdiction  of  this  court,  and  says 
that  he  holds  the  law  to  be  that  the  Judg- 
ment of  the  superior  court  could  be  en- 
farced  unless  the  proper  bond  had  been 
filed  for  a  stay  of  proceedings;  and  upon 
a  proper  application  presenting  that  point 
It  was  his  doty  to  consider  it.  (4)  He 
denies  that  at  that  time,  or  since  that 
date,  he  has  threatened  to  pay  said  mon- 
ey out  of  the  reglHtry  of  his  court  In  case  a 
f^ood  and  Mufhciunt  stay-bond  was  filed, 
or  that  he  wuuld  do  more  than  consider 
the  application." 

It  Is  claimed  by  the  respondent  that  a 
denial  of  the  facts  charged  In  the  ap- 
plication for  a  writ  of  prohibition  is  fatal 
to  the  application,  and  that  the  writ 
cannot  issue,  and  the  Judge  having  an- 
swered, denying  the  charges,  that  he 
should  be  at  once  discharged.  While  the 
law  is  probably  correctly  stated,  it  seems 
that  the  answer  of  Judge  Saceis,  Instead 
of  den.ying  the  material  allegations  of  the 
complaint,  really  admits  them.  It  will  be 
observed  that  each  denial  is  coupled  with 
u  condition.  He  does  not  deny  that  he 
has  threatened  to  pay  the  Judgment  of 
the  State  Bank  out  of  the  funds  in  the 
registry  of  the  court,  but  denies  that  he 
baM  threatened  to  pay  It  out  so  as  to  de- 
feat the  appellate  jurisdiction  of  this 
court;  and  he  holds  the  law  to  be  that  he 
can  pay  it  ont  unless  the  proper  bond  is 
filed;  and  that,  upur  a  proper  applica- 
tion, it  is  his  dut3'  to  consider  it.  It  Is 
nowhere  asserted  that  the  application  al- 
ready made  was  not  a  proper  one;  but 
the  return  shows  that  the  judge  did  re- 
gard it  Bufliciontly  to  notify  the  attorneys 
of  the  petitioners  of  it,  and  that  said  at- 
torneys did  appear  and  object  to  the  hear- 
ing of  the  said  application.  The  fourth 
denial  is  an  admission  that  he  has  threat- 
ened to  pay  said  money  nut  of  the  regis- 
try unless  a  good  and  snfticient  9tay-bond 
Is  filed.  The  statement  that  he  has  not 
threatened  to  "do  more  than  consider  the 
application"  Is  no  answer  at  all  to  the 
complaint,  for  it  will  not  be  presumed 
that  a  court  will  indulge  in  an  idle  consid- 
eration of  an  application  that  it  does  not 
Intend  to  act  upon.  It  Is  the  considera- 
tion of  this  application  which  the  peti- 
tioners seek  to  prevent.  The  position  of 
the  court,  as  shown  by  theanswer,  is  that 
be  has  the  right  to  consider  this  applica- 
tion, to  pass  npon  the  sufficiency  of  the 
Btny-bond  filed  by  the  relators,  and  to  dis- 
trlbate  the  said  funds  in  accordance  with 
the  Jndgrment  rendered,  if  he  finds  that  the 
bonds  are  not  sufficient.  This  construc- 
tion of  the  law  by  the  Judge  we  think  is 
untenable.  The  first  question  to  be  con- 
sidered is,  is  the  judgment  of  the  court  an 
appealable    order    under  the  law?     Wo 


think  It  Is.  It  eotild  In  no  dense  be  an  ini 
terlocutory  order,  f<»r  It  was  a  final  deter- 
mination of  the  rights  of  the  parties  to 
the  money  In  the  registry  of  tlie  court  un- 
der the  application  In  which  they  all  Joined, 
and  to  which  tney  wore  all  parties.  The 
difltrlbutiou  of  the  funds  was  the  subject 
of  the  proceeding,  and  the  Judgment  con- 
tains the  sentence  of  the  law  upon  the 
matter  contained  in  the  record.  It  was 
a  Judicial  determination  adverse  to  the 
relators*  claim  of  priority  of  lien,  conclud- 
ing the  relators  from  any  further  asser- 
tion of  rights  under  their  Hen,  and  waa 
final,  unless  reversed  on  appeal.  This  case 
falls  squarely  within  the  rule  announced 
by  the  supreme  court  of  the  United  States 
in  City  of  Savannah  v.  Jesup,  106  D.  S. 
503,  1  Sup.  Ct.  Rep.  612.  In  Gumbel  v. 
Pitkin,  113  U.  8.  043,  6  Sup.  Ct.  Rep.  616, 
In  a  similar  case,  it  is  held  that  the  Judg- 
ment distributing  the  proceeds  of  the  sale 
of  propertv  is  a  final  order.  See.  also, 
(Xvkendall  v.  Way,  29  Minn.  162, 12  N.  W. 
Rep.  452,  453;  1  Amer.  &  Eng.  Enc.  Law,  p. 
617,  and  cases  cited  in  note  2.  The  judg- 
ment of  the  court  having  been  appealed 
from,  the  superior  court  had  no  further 
jurisdiction  over  said  judgment.  See  1 
BInck,  Judgm.  §  243.  This  proposition,  we 
think,  will  not  be  seriously  disputed  ;  but 
we  gather  from  the  answer  of  the  judge 
that  his  view  of  the  law  is  that  the  suttl- 
cleucy  of  the  bond  is  a  mutter  to  be  deter- 
mined by  him.  With  this  view  of  the  law 
we  cannot  concur.  The  supreme  court 
only  has  Jurisdiction  to  pass  upon  the 
questions  affecting  the  validity  or  snffl- 
cinncy  of  the  appeal.  Section  20of  chapter 
146  of  the  Laws  of  1S91,— a  chapter  in  re- 
lation to  appeals  to  the  supreme  court,— 
especially  provides  the  manner  and  court 
In  which  this  question  shall  be  presented. 
It  provides  that  "if  the  respondent  believe 
the  bond  defective,  or  the  sureties  insufh- 
cient,  he  may  move  the  supreme  court,  on 
ten  days'  written  notice  to  appellant,  to 
discharge  the  bond  ;  and  If  the  court  find 
the  sureties  Insufflcient,  or  the  bond  sub- 
stantially delective,an  order  shall  be  made 
discharging  such  bond,  unless  a  good  and 
sufficient  bond  with  sufficient  sureties  beex- 
ecuted  beforeaday  tobe  flxednnd  Mperlfled 
in  the  order.  Ontliefllingof  a  certified  copy 
of  the  order  in  the  offlce  of  the  clerk  of  the 
court  from  which  the  appeal  was  taken, 
execution  and  other  proceedings  for  en- 
forcing the  Judgment  or  order  may  be 
taken.  If  a  new  and  good  and  sufficient 
bond  is  not  filed  therein  by  the  day  speci- 
fied." Thus  it  seems  plain  from  the  spe- 
cific provisions  of  the  statute  that  it  Is 
only  the  supreme  court  that  can  pro- 
nounce the  sufficiency  or  insufficiency  of 
the  bond,  and  that  no  proceedings  look- 
ing to  the  enforcement  can  be  taken  after 
the  appeal  and  filing  of  a  stay-bond,  ex- 
cepting upon  the  failure  of  the  appellant 
to  comply  with  the  order  of  the  supreme 
court.  In  this  case  the  notice  of  appeal 
had  been  given,  the  amount  of  the  stay- 
bond  had  been  fixed  by  the  Judge,  and  the 
bond  had  been  given  for  the  amount  so 
fixed,  and  had  been  approved  by  the  clerk 
and  filed.  No  objection  has  been  raised  In 
this  court  to  the  sufficiency  of  the  bond, 
and  the  court  below  has  no  right  to  con- 
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aider  any  motion  concerning  ita  aafflclen- 
cy,  or  to  enterl-ain  or  cunalUer  an;  appli- 
cation to  enforce  the  JiidKmRnt  appealpd 
fruni.  Tbe  result  of  the  threatened  action 
of  tile  court  would  be  to  deprive  the  relat- 
ors of  the  fruita  of  their  appeal,  and  to 
render  the  appeal  nuKatory,  and,  onder 
the  authority  vested  in  this  court  by  arti- 
cle 4.  §  4,  of  the  conatitutlon  of  the  state 
of  WaaliiuKton,  It  has  the  power,  in  aid  of 
Ita  appellate  Jurisdiction,  to  prohibit  a 
Hupcrior  court  from  exceeding  Ita  jurisdlc- 
tion  In  auch  a  matter.  It  appearlnKi 
therefore,  that  the  respondent  has  threat- 
ened to  act  hi  excess  of  bis  jurisdiction  to 
the  extent  of  affecting  relators'  right  of 
appeal,  and  It  further  appearing  that  the 
relators  have  no  other  speedy,  adequate, 
or  sufficient  renjedy,  the  peremptory  writ 
will  Issue,  and  It  is  so  ordered.  The  tem- 
porary writ  having  also  Issued  inadvert- 
ently to  W.  F.  Fennlinore,  as  clerli  of  said 
court,  be  will  be  discharged. 

Scott  and  Hott,  J  J.,  concur. 

Stii.eb,  J.  I  dissent.  The  answer  of 
Judxe  Sachs  was.  In  my  Judgment,  full 
and  snfilcleut.  It  ahonld  have  been  ac- 
cepted for  what  It  said,  and  no  resort 
sliuuld  have  been  had  to  construction  tu 
resolve  it  into  an  evasive  denial. 


Statr  e.T  re/.  Gordon  et  a.1.  v.  SrpEnioR 

Court  of  Jefferson  CorNXY. 
XSvpretM  Court  of  Washington.    Feb.  9, 1893. ) 

£XECCT10N  Balb— Distribution  of  Pkocbbds — 
Frohibitiok. 
A  sheriff  paid  the  proceeds  of  an  execu- 
tion to  the  clerk  of  the  court  A  question  oris- 
inK  as  to  ivbom  the  money  nras  payable,  certain 
claimants  moved  expan'ethatitbupaidtothero. 
The  court  denied  the  motion,  and  directed  the 
mone;  paid  to  another  creditor,  not  before  the 
court.  Held,  on  an  application  for  a  writ  of 
prohibition  to  restrain  the  execution  of  sut-.h 
order  pending  an  appeal  therefrom,  that  the  or- 
der, having  been  made  without  Jurisdiction,  was 
not  binding  on  the  cleric  or  the  parties  to  whom 
the  money  was  due,  and  the  writ  would  be  de- 
nied, titate  ▼.  Superior  Court,  (Wash.)  29  Pac. 
Rep.  202,  distinguished. 

Application  of  one  Gordon  and  another 
for  a  writ  of  proliibltion  to  the  superior 
court  of  Jefferson  county.    Denied. 

liallinfrer  &  UHlllnfeer,  for  petitioners. 
Trumbull  Jt  Plumley,  lor  ri^spondeut. 

Stii-es,  J.  This  was  a  prt>ceedlng  of 
Aiiiiilnr  character  to  that  of  State  v.  Su- 
perior court.  2a  Pac.  Kep.  202,  (Just  decid- 
ed.) The  differences  were  thnt  In  the  case 
above  named  the  fund  was  in  the  hands 
of  the  court  as  the  proceeds  of  sales  of  at- 
taciiud  property  of  the  delitor  Levy,  made 
liy  u  receiver  theretofore  appointed  by  the 
court,  and  a  special  proceeding  wus  Insti- 
tuted by  the  several  Judgment  creditors 
who  Joined  In  an  agreed  statement  of 
facts,  and  submitted  the  question  of  pri- 
orities of  Hen  to  the  court  for  Its  decision, 
all  pai'ties  thus  being  parties  to  the  pro- 
ceeding, and  being  bnnud  by  the  Judg- 
ment; whereas,  in  the  case  under  consid- 
eration, the  relators,  by  their  expnrte  mo- 
tion, asked  the  court  to  direct  the  clerk 
to  pay  to  them  certain  money  puld  in  to 


him  by  the  sheriff  M  proceeds  of  a  sale  of 
other  of  Levy's  property  under  an  execu- 
tiou  issued  by  the  State  Bank  of  VVasbiog" 
ton.  The  court  denied  the  motion  ab 
made,  and  without  any  authority,  as  we 
think,  found  that  the  Judgment  of  tbe 
bank  had  been  aatlsfled,  and  ordered  the 
money  to  be  applied  to  the  satisfaction  of 
tlie  Judgment  of  one  Joseph  Levy,  who 
was  not  In  court,  and  was  not  asking  any 
relief  in  the  premises.  Tbe  relators  gave 
notice  of  an  appeal  from  this  order,  filed 
their  bond  for  a  saperaedeas,  and  now  de- 
mand that  the  superior  court  and  the 
judge  thereof  be  prohibited  from  taking 
certain  action  looking  to  tbe  payment  of 
the  money  to  Joseph  Levy.  A  few  days 
after  the  filing  of  the  bond  a  court  bailiff 
summoned  the  attorney  for  tbe  relators 
into  the  presence  of  tbe  court,  where  the 
attorney  for  Levy  orally  demanded  ttieexe- 
cution  of  the  order  appealed  from,  and  the 
drawing  and  delivery  to  him  of  s  eheck 
for  tbe  money  by  the  judge  and  cleric;  snd 
it  is  said  that  they  threaten  to  eomply 
with  this  demand  to  the  defeat  of  tbe  ap- 
peal taken  to  this  court.  We  hold  tiM 
proper  view  of  this  case  to  be  that  tbe  re- 
lators had  no  right  to  make  an  erparta 
application  as  they  did,  and  that  tbe 
court  bad  no  jurisdiction  to  make  any 
order  thereon.  Something  is  stated  about 
a  rule  of  the  court  which  doea  not  permit 
the  clerk  to  pay  out  mone.v  "in  tbe  regis- 
try "  of  tbe  court  without  tbe  Judge's  per- 
mission evidenced  by  biscounter-aignatare 
of  the  clerk's  check.  K  there  be  such  a 
rule,  it  is  probably  a  good  regalatioa 
when  money  comes  Into  the  registry  of 
the  court,  aa  it  may  be  termed,  as  it  did 
come  In  the  Schloas  Case,  through  the  In- 
tervention of  the  court's  receiver.  But 
this  mouey  did  not  get  into  the  clerk's 
hands  in  that  way,  and  was  not  in  tbe 
reglHtry,  and  neither  the  court  nor  the 
Judge  bad  any  control  over  It,  except  by 
proper  proceedings  to  bring  the  matter 
up.  which  most  include  the  clerk  and  all 
parties  assarting  claims.  When  money  is 
made  upon  execution  by  a  sheriff,  section 
SUO  of  the  Code  (Code  1881)  makes  It  bia 
duty  to  pay  tlie  same  to  the  clerk,  who 
must  Immediately  notify  the  party  to 
whom  the  same  la  payable,  and  pay  it 
over  to  him  on  demand.  Botb  of  theae 
officers  fail  of  this  duty  under  severe  pen- 
alties, and  are  liable  upon  their  boiidn 
therefor,  and  the  clerk  would  certainly  be 
lloble  If  be  paid  to  the  wrong  party  for  all 
that  was  thus  Inst  to  the  one  entitled.  It 
may  well  be,  however,  that  in  cases  where 
there  are  numerous  attachments  urexe- 
cuticma,  out  of  which  conflicting  claims 
arise,  there  may  be  a  summary  appeal  to 
the  court  to  determine  who  Is  to  be  pre- 
ferred, in  which  all  claimants  ma.v  be 
heard,  and  there  may  be  an  appeal  to  this 
court.  Itut  until  such  proceeding  is  takea 
neither  the  court  nor  the  Judge  can  inter- 
fere with  the  ministerial  duty  of  the  clerk. 
In  this  case,  therefore,  tbe  order  entered 
was  witliout  force,  and  was  no  binding 
obligation  upon  theclerk;  and  the  threat- 
ened action  of  the  court  or  Judge  in  coun- 
tersigning the  clerk's  check  could  avail 
nothing,  either  to  injure  tbe  relators  or 
to   protect  the  clerk  io  case  be  paid  to 
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the  wrong  party.  The  question,  U  there 
be  a  qnestlon,  who  la  entitled  to  the  fond, 
la  atill  open,  and  subject  to  the  clerk's  de> 
daion,  until  some  proper  Judicial  proceed- 
loK  Is  taken  to  direct  bis  action.  The  pe- 
tition la  tberetore  denied. 

Andbbs,  G.  J.,  and  Ddmbab  and  Soott, 
JJ.,  concur. 

HoTT,  J.  I  concur  in  the  result,  and 
also  in  what  has  been  said,  excepting  that 
I  think  that,  under  the  circumstances  ot 
this  case,  it  was  the  duty  ot  the  sberlfl  to 
pay  the  money  into  the  court,  to  be  dis- 
tributed in  a  proper  proceeding. 


(1  Wuh.  St.  624) 

WAL.TBB  et  ai.  T.  Maribsch. 
(Sttpmemc  Court  p/  WasMngton.    Jan.  SB,  ISMl) 

ArriBM^Bca  oir  AppB.ii/ — Davaobs. 

A  motion  for  dsmages  on  the  gpround  that 
SB  appeal  was  taken  for  delay  only  will  not  l>e 
granted  by  an  appallate  court  where  there  ii  no 
tainacript  before  it  by  which  to  determine  wheth- 
(r  or  not  the  appeal  waa  taken  for  suoh  purpoae. 

Appeal  from  superior  court,  Whatcom 
county;  Jobn  R.  Winn,  Judge. 

Action  by  I.  N.  Walter,  D.  N.  Walter, 
Morris  Walter,  and  Herman  Walter,  co- 
partners, against  F.  O.  Marescb.  Judg- 
ment for  plaintiffs.  Defendant  appeals; 
and  plaintiffs,  having  filed  a  certificate  uf 
the  Judgment  appealed  from,  and  of  the 
notice  of  appeal  and  the  service  thereof, 
together  with  a  copy  of  the  supersedeas 
bond,  and  having  given  due  notice  to  de- 
fendant, move  for  au  affirmance  ot  the 
Judgment  of  tbe  court  below,  for  judgment 
against  appellant  and  tbe  surety  on  his 
appeal-bond,  and  for  damnKcs  because  de- 
fendant tailed  to  file  a  transcript  within 
the  time  prescribed  by  law.  Judgment 
affirmed,  and  motion  for  damages  denied. 

Welsenburger  A  Critea,  for  respondents. 

Anders,  C.  .T.  The  respondents,  having 
heretofore  filed  In  this  court  a  certified 
copy  of  the  Judgment  appealed  from  and 
of  the  notice  of  appeal  and  service  thereof, 
together  with  a  copy  of  ihe  supersedeas 
bond,  now,  after  due  notice  to  appellant, 
move  the  court  to  affirm  the  Judgment  of 
the  court  below,  and  for  Judgment  In  this 
court  againet  appellant  and  tbe  surety  on 
bis  appeal-bond,  and  for  damages,  for  the 
reason  that  appellant  has  failed  to  file  a 
transcript  within  the  time  prescribed  by 
law  and  the  rulBH  of  thie  court.  Damages 
are  asked  on  the  ground  that  the  appeal 
was  taken  for  delay  only,  but,  as  we  have 
no  transcript  before  us,  we  have  nothing 
by  which  to  determine  whether  the  appeal 
was  taken  for  that  purpose  or  not.  That 
Is  a  fact  to  be  ascertained  by  the  record. 
Hlll'8  Code,  S  1481;  Vaughn  v.  Werley,  62 
Cal.  181.  Tbe  motion  for  damages  will 
therefore  be  denied.  The  Judgment  of  the 
Court  below  is  affirmed,  and  Judgment 
will  be  entered  In  this  court  against  ap- 
pellant and  the  sureties  on  his  supersedens 
bond,  for  tbe  amount  of  said  Judgment 
and  costs,  and  for  costs  In  this  court. 

Soott,  Dcnbab,  Hoyt,  and  Stilbb,  JJ., 
enncnr. 


Sears  ▼.  Stinson. 

(Supreme  Court  nS  TToaMngton.    Jan.  2B,  1899.) 

VaanoB  and  VaKDaa— Danciaxor  ni  Quaxcrt 
— DAXAOas. 

1.  Plaintiff  parohaaed  of  defendant  •  Uosk, 
oonsistlng  of  88  lots,  and  reoeived  a  warranty 
deed.  The  lots  were  represented  on aplat,  which 
defendant  exhibited  to  plaintiff,  as  being  25  feet 
wide  and  100  feet  deep.  In  having  the  block  sur- 
veyed some  time  after  the  purchase  plaintiff  dis- 
covered that,  owing  to  some  mistake  in  the  orig- 
inal plat,  the  eastern  tier  of  lots  weie  short 
about  00  feet.  Heid,  that  plaintiff  had  an  ao- 
tion  for  damages,  regardless  of  whether  the  rep- 
resentation was  made  knowingly  or  by  mistake. 
Hanson  v.  Tompkina,  37  Pao.  Rep.  78,  8  Wash.  608, 
followed. 

8.  In  saoh  caae,  where  no  fraud  is  alleged, 
the  measore  of  damages  is  the  difference  be- 
tween the  contract  price  of  tbe  whole  tract  and 
what  the  land  waa  worth  at  the  time  of  the  sale 
by  reason  of  the  deficiency. 

Appeal  from  superior  court,  King  coun- 
ty; T.  J  Humes,  Judge. 

Action  by  H.  A.  Sears  against  F.  L. 
Stinson  tor  damages  for  breach  of  con- 
tract to  convey  land.  Judgment  tor 
plaintiff.    Defendant  appeals.    Affirmed. 

fUratton,  Lewis  AOtlaaaDttor  appellant. 
White  A  Munday,  for  respondent. 

Dunbar,  J.  Plaintiff  purchased  of  de- 
fendant block  3  ot  Bellevue  addition  to  the 
city  uf  Seattle, consistlngof  22  lots,  for  tbe 
sum  of  $2,U00.  receiving  therefor  a  war- 
ranty deed.  The  lots  were  represented  on 
tbe  plat,  which  defendant  exhibited  to 
plalncirt,  as  being  25  feet  wide  and  100  feet 
in  depth.  Some  time  after  tbe  purchase, 
plaintiff,  in  having  the  block  surveyed, 
discovered  that  defendant  did  not  have 
title  to  a  strip  of  land  about  60  feet  in 
width,  running  across  tbe  north  side  ot 
said  block,  owing  to  some  mistake  In  the 
original  plat;  or, in  other  words,  that  tbe 
eastern  tier  of  lots  were  short  about  60 
feet.  Upon  a  failure  to  get  a  satisfactory 
settlement  with  tbe  defendant,  plaintiff 
brought  his  action  tor  damages,  alleging 
that  tbe  defendant  had  represented  to 
iilm  that  he  was  the  owner  ot  all  of  said 
block  3.  That  it  contained  22  lots,  with  a 
width  of  25  feet  and  depth  o(  100  feet;  and 
also  represented  that  certain  of  the  lots 
fronted  on  a  street  called  "  Boz "  street. 
That  plaintiff  relied  upon  such  representa- 
tions, and  that  such  representations  wen 
made  by  the  defendant  to  induce  the  plain 
tiff  to  purchase  all  of  said  block ;  and  tlia>< 
plaintiff,  relying  upon  such  representa 
tions,  did  purchase,  etc.  That  said  repre 
sentatlons  were  false  and  untrue.  In  that 
defendant  was  not  tbe  owner  and  bad  nc> 
title  to  a  portion  ot  tbe  block  described ; 
and  that  there  was  no  such  street  as  Bon 
street.  Defendant  denies  each  and  every 
of  the  allegations  of  the  complaint  except- 
ing that  be  represented  that  he  wos  tbe 
owner  of  a  certain  tract  nf  land  in  said 
King  county,  known  as 'Block  Three  ot 
said  Bellevue  Addition."  Upon  the  issues 
thus  presented  the  parties  went  to  trialj 
and  a  verdict  of  fl.OOO  was  returned  for 
plaintiff.  Judgment  was  entered,  and  an 
appeal  taken  to  this  court. 

The  principal  contention  of  tbe  defend- 
ant is  that  to  support  an  action  of  this 
kind  it  must  be  alleged  and  proven  not 
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only  that  the  repreflentationa  made  and 
relied  upon  by  tlie  i)urchaser  are  untrue, 
but  that  they  must  have  been  known  to 
have  been  untrue  by  the  vendor.  Or,  to 
use  the  words  of  counsel,  "that  the  act  or 
onilHslun  by  whlcb  the  undue  advantage 
Is  obtained  was  willful;  and  that,  in  ab- 
sence of  fraud  on  the  part  of  the  vendor, 
the  purchaser  must  resort  to  a  court  of 
equity  to  obtain  a  rescission  of  his  con- 
tract. "  While itcannot  be  disputed  that  a 
great  deal  of  authority  can  be  marshaled 
which  will  support  that  theory,  it  is  also 
true  that  the  theory  of  respondent  is 
equally  sustained  by  authority,  and  we 
think  by  the  better  reasoning.  There  is 
no  doubt  but  that  the  plaintiff  would  be 
entitled  to  the  equitable  relief  of  a  rescis- 
sion of  the  contract  if  he  desire  It;  but 
there  is  no  reason  eitlier  why  he  could  not 
compel  the  party  who  has  sold  him  more 
than  he  can  deliver  to  return  the  excess 
payment;  and  that  Is  simply  what  It 
amounts  to.  Itig  not  a  case  In  deceit,  aud 
a  different  rule  of  damage  will  apply  alto- 
gether. There  is  no  deceit  alleged.  It  is 
an  action  under  the  statute,  where  the 
complaint  is  a  plain  and  concise  state- 
ment of  facts  constituting  a  cause  of  ac- 
tion. In  this  case  the  statement  is  that, 
by  reason  of  false  representations  made 
by  defendant,  the  plaintiff  paid  for  more 
land  than  he  received.  There  certainly 
can  be  nothing  Inequitable  in  this  proced- 
ure If  a  just  measure  of  damages  is  em- 
ployed. The  purchaser  pays  for  what  he 
gets;  the  vendor  gets  pay  for  what  he 
has  to  sell.  This  is  all  he  is  entitled  to, 
let  his  mistake  be  ever  so  innocent.  It  is 
exactly  upon  the  same  principle  that  a 
purchaser  maj'  enforce  specific  perform- 
ance of  the  part  of  the  contract  which 
can  be  performed,  and  receive  compensa- 
tion in  damages  for  the  balance.  In  one 
case  he  invokes  the  aid  of  a  court  of  equi- 
ty to  enforce  the  performance  of  the  con- 
tract, and  the  court,  having  obtained  ju- 
risdiction uf  the  case  for  that  purpose, 
will,  instead  of  putting  the  parties  to  the 
expense  of  seeking  another  forum,  proceed 
to  a  detfrmination  aud  adjustment  of  all 
their  rights,  and  award  the  damages, 
which  is,  strictly  speaking,  a  province  of  u 
court  of  law.  But  in  this  case  the  con- 
tract, so  far  as  it  can  be  enforced,  is  al- 
ready performed,  and  there  is  nothing  to 
give  a  court  of  equity  jurisdiction.  Dam- 
ages for  the  balance  is  all  that  is  left.  We 
cannot  agree  with  the  appellant  that  the 
cases  cited  by  respondent  do  not  sustain 
respondent's  theory,  or  at  least  a  great 
many  of  the  cases.  I.iyncb  v.  Trust  Co., 
18  Fed.  Bep.486,  is  not,  as  stated  l)y  appel- 
lant, a  case  of  rescission  of  contract,  but, 
on  the  contrary,  the  defendant  offered  to 
rescind  the  contract  and  pay  back  the 
purchase  money  received,  which  the  plain- 
tiff declined  and  brought  his  action  for 
damages.  That  case  was  almost  identi- 
cal in  all  its  particulars  with  the  one  at 
bar.  Sale  was  made  upon  the  representa- 
tions of  a  real-estate  dealer  in  whose 
hands  the  property  had  been  placed  for 
sale  by  the  owner,  the  defendant  in  the 
action.  The  agent,  Brown,  went  to  the 
applicant,  and  showed  the  block  pur- 
chased, reprerieuting  that  it  included  all 


the  land  lying  between  certain  fencen,  as 
pointed  oDt,  on  three  sides,  and  extending 
to  the  river,  and  that  the  frontage  -was 
600  feet.  The  applicant,  hy  survey,  found 
that  the  frontage  between  the  fences  ^vas 
600  feet,  and,  relying  upon  the  representa- 
tions of  Brown,  made  the  purchase.  It 
afterwards  developed  that  the  true  bound- 
ary of  the  tract  was  only  470  feet  front- 
age, and  that  all  the  land  pointed  oat  be- 
tween the  fences  did  not  belong  to  the  de- 
fendant. And  the  court  said:  "A  pur- 
chaser trusts  in  the  owner's  statements, 
and  the  law  will  assume  that  the  owner 
knows  his  own  property,  and  truly  repre- 
sents it.  So  if  an  Injury  results  from  the 
statement  of  a  material  fact,  which  in- 
fluences tne  sale,  and  not  from  tlie  state- 
roentof  the  opinion  or  belief  of  the  vendor, 
an  action  will  lie  if  the  representation  is 
false,  and  it  is  not  material  whether  the 
vendor  knew  to  be  false  what  was 
stated."  It  was  also  held  that  the  de- 
fendant, in  placing  the  property  in  the 
agent's  hands  for  sale,  and  by  ratifying 
his  acts  and  receiving  the  money  paid  ac- 
cording to  the  contract,  became  responsi- 
ble for  the  misrepresentations;  and  in  con- 
clusion the  court  says:  "The  plaintiffs 
were  not  required,  after  the  deed  had  been 
executed,  to  accept  the  offer  of  the  defend- 
ant to  refund  the  money  received,  and  de- 
clare the  contract  off.  They  had  the  op- 
tion to  allow  the  sale  to  stand,  and  by  an 
action  at  law  to  recover  for  the  injury 
suHtained."  Neither  can  it  be  said,  we 
think,  that  the  court  rests  its  decision 
chiefly  on  Evans  v.  Edmonds,  13  C.  B.  777. 
It  is  true  that  the  rule  laid  down  by 
Evans  V.  Edmonds  falls  within  the  second 
class  of  cases  mentioned  by  Mr.  Pomeroy, 
viz.:  "The  making  an  untrue  statement, 
of  the  truth  of  which  the  party  of  course 
has  no  knowledge,  and  which  he  does  not 
even  believe  to  be  true,  is  tantamount  to 
the  making  of  a  statement  which  the 
party  knows  to  be  untrue," — and  might 
not  have  been  pertinent  to  the  case  the 
court  was  trying:  but  it  also  quotes  the 
language  of  the  court  in  Ainslie  v.  Med- 
lycott,  9  Ves.  21,  where  the  court  used  thia 
language:  "If,  without  knowing  that  it 
is  not  true,  he  takes  upon  himself  to  make 
a  representation  to  another,  upon  the 
faith  of  which  that  other  acts,  no  doubt 
he  is  bound  though  his  mistake  was  per- 
fectly innocent."  And,  whether  or  not 
the  court  lacked  discrimination  in  the 
oases  cited,  there  can  be  no  question  as  to 
what  it  actually  decided.  In  the  case  at 
bar  the  boundaries  were  pointed  out  upon 
the  plat,  to  which  the  purchaser  vras  re- 
ferred. The  plat  represented  the  lots  to 
be  100  feet  in  depth.  The  recorded  plat  is 
the  same.  On  the  face  of  the  earth  every- 
thing was  regular,  and  everything  tended 
to  mislead  the  purchaser.  It  is  true  he 
employed  an  attorney  to  look  up  the  title 
and  the  attorney  was  also  deceived  ;  but 
that  ia  no  reason  why  a  grantor  should 
be  allowed  to  retain  the  fruits  of  his  mis- 
representations. On  such  a  theory,  Han- 
ford,  the  original  grantor,  who,  by  a  care- 
less mistake  In  laying  out  the  addition, 
laid  it  oat  on  land  which  he  did  not  own, 
and  who  sold  it  through  the  representa- 
tions of  a  plat  which  was  regular  on  its 
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face,  could  retain  the  frultn  of  his  mistake, 
because  the  vendees  did  not  discover  it  be- 
fore tiiey  purchased.  According  to  the 
teettmonj  of  the  defendant  it  will  be  seen 
eitlier  that  absolute  reliance  was  placed 
on  tlie  plat  or  that  the  defendant  was 
willfall.v  trying  to  mislead  the  purchaser. 
Cross-examination  of  Mr.  Stinson:  "Ques- 
tion. Then  j'ou  made  no  representation 
whatever  to  Mr.  Sears  about  the  size  of 
the  lots  or  blocl<s?  Answer.  Not  to  my 
knowled^n.  No.  Q.  Then  he  did  not  aslc 
yuu  anything  about  the  size  of  the  lots  or 
bl(ip|{8?  A.  Yes,  sir.  Q.  You  kept  quiet? 
A.  No,  sir;  I  referred  him  to  the  abstract 
and  the  plat.  I  told  him  the  plat  said  they 
were  25  by  100.  Q.  You  told  him  they 
were  25  by  100,  did  you?  A.  I  told  him 
the  plat  said  so.  Q.  Yon  always  said  the 
plat  said  so,  referrine  him  to  the  plat. 
Didn't  you  say  to  him  the  lots  were  25  by 
100?  A.  No,  sir.  Q.  You  said  the  lots 
were  2.5  by  100,  according  to  the  plat?  A. 
I  referred  him  entirely  to  the  plat.  I 
knew  nothing  about  the  lots  myself. "  It 
can  be  easily  understood  that  If  the  de- 
fendant had  tuld  blm  a  dozen  times  in 
positive  terms  that  the  lots  were  100  feet 
in  depth  it  would  not  have  tended  to  mis- 
lead him  as  much  as  to  refer  him  to  the 
plat,  wliich  Is  supposed  to  truthfully  reij- 
resent  the  lots,  and  which  supplies  the  in- 
formation ordinarily  relied  upon  in  the 
pnrchase  of  town  lots. 

Davis v.Nnzum,  (Wis.)  40  N.  W.Rep.  497, 
cannot  be  distinguished  In  principle  from 
this  case  so  far  as  the  liability  of  the' 
frrnntor  is  concerned.  Appellant  seeks  to 
distinguish  Dovie  v.  Hurd,  (Tex.  8up.)  4 
S.  W.  Rep.  241 ;  Tvler  v.  Anderson,  (Ind. 
Sup.)  6  N.  E.  Rep.  600;  Smith  v.  Klrkpat- 
rlck,  (Ga.)  7  S.  E.  Rep.  258,— cited  by  re- 
pondent,  by  showing  that  they  were  all 
caiseg  where  land  had  been  sold  at  a  stipu- 
lated price  per  acre,  and,  there  proving  to 
be  fewer  acres  than  had  been  supposed,  an 
abatement  of  the  total  estimated  price 
was  allowed  in  actions  for  the  balance  of 
purchase  price.  There  can  be  no  differ- 
ence in  principle,  so faras  maintaining  any 
distinction  between  cases  where  the  mis- 
take was  willful  and  where  It  was  in- 
nocent, from  the  case  at  bar.  In  those 
cases  the  purchaser  did  not  get  the  num- 
ber of  acres  he  contracted  for.  In  this 
case  the  purchaser  did  not  get  the  number 
of  feet  he  contracted  lor.  The  essential 
cause  of  complaint  in  all  the  cases  is  that 
the  purchaser,  by  reason  of  the  misrepre- 
sentation of  the  grantor,  did  not  get  the 
amount  of  land  he  paid  for.  It  mlt;ht  or 
night  not  be  that  In  one  case  It  would  be 
more  difficult  to  ascertain  the  damage 
than  in  the  other,  but  certainly  that  could 
not  In  any  manner  affect  or  change  the 
responsibility.  This  case,  we  think,  also 
falls  within  the  decision  of  Hanson  v. 
Tompkins,  decided  by  this  court,  reported 
In  2  Wash.  508,  27  Poc.  Rep.  73.  Without 
further  reviewing  the  case,  we  think  most 
of  the  authorities  cited  by  respondent, 
with  many  others,  sustain  tills  view;  and, 
as  It  accords  with  our  view  of  what  la 
rlKht  and  fair,  we  adopt  it. 

We  think  the  Instruction  of  the  court 
on  this  branch  of  the  law  was  substan- 
tially correct.    Ah  to  the  measure  of  dam- . 


ages  in  a  case  of  this  kind,  where  no  fraud 
is  alleged,  we  will  lay  down  the  following 
rule:  The  jury,  assuming  the  value  of  the 
whole  tract  to  be  the  contract  price,  must 
find  how  much  less  than  the  contract 
price  the  land  was  worth  at  the  time  of 
the  sale  by  reason  of  the  deficiency;  and 
that  amount  win  be  the  plaintiff's  dam- 
ages. For  instance.  If  in  this  case  that 
portion  of  the  block  which  was  rightfully 
conveyed  was  found  to  be  worth  only 
$],O0U,  taking  as  a  basts  of  estimate  the 
value  of  the  whole  block  at  f2,0()0,  the 
plaintiff's  damages  will  be  91,000.  While 
no  rule  can  be  announced  which  will 
guaranty  a  perfectly  equitable  adjustment 
in  all  cases,  we  think  the  foregoing  Is  sus- 
tained by  authority ;  that  It  adminlsteni 
substantial  justice;  and  we  therefore  in- 
dorse It.  And  we  think  the  Instruction  of 
the  court  on  this  subject  substantially 
announced  the  rule  laid  down  above.  The 
instruction  was  somewhat  lengthy  on 
this  puint,  with  some  repetition;  and  It 
might  be  possible  that  some  expressions 
used  would  admit  of  a  little  broader  rule 
of  damages;  but,  considering  it  alto- 
gether, it  Is  pretty  certain  that  the  jury 
were  not  misled  by  the  court;  and  the 
hypothetical  question  as  to  the  value, 
wiiich  WHS  asked  the  witnesses,  indicates 
that  the  damages  were  proven,  and  that 
the  estimate  of  the  jury  was  made  upon 
the  proper  theory  of  the  case.  So  far  &a 
the  instructions  asked  for  by  the  defend- 
ant are  concerned,  those  that  had  not 
been  already  substantially  given  by  the 
court  did  not,  in  our  opinion,  state  the 
law,  and  were  properly  refused.  Finding 
no  subHtantlal  error,  the  judgment  is 
affirmed. 

Anders,  O.  J.,  and  Stiles,  Hoyt,  and 
Scott,  JJ.,  concur. 


Lewis  v.  Simpson. 
(Supreme  Court  of  Washington.    Jan.  27,  1892.) 

iKJDBr  TO  BMPLOTI— CONTBIBUTORT  NEOLiaEKCB. 

In  an  action  for  personal  injuries  plaintlfl 
testified  that,  to  set  an  elevator  in  motion,  it 
was  necessary  to  get  on  the  opposite  side  of  the 
shaft  wbicti  operated  the  elevator,  in  order  to 
place  a  belt  on  the  pulley  of  the  elevator,  and 
then  to  return  and  place  the  belt  on  the  pulley  of 
the  shaft;  that  in  performing  this  service  he  usu- 
ally crawled  under  the  shaft,  which  was  too  high 
Irom  the  floor  for  him  to  step  over  it  conven- 
iently: that  occasionally  he  walked  alonga  beam 
near  by,  and  stepped  over  an  end  of  the  shaft 
which  rested  on  the  beam:  that  on  the  occasion 
in  question  be  crawled  under  the  shaft,  and 
adjusted  the  belt,  and  that,  instead  of  crawling 
back  as  usual,  be  attempted  to  cross  on  the 
beam,  and  in  stepping  over  the  shaft  was  caught 
and  injured.  Held,  that  plaintiff  was  guiltv  of 
contributory  negligence. 

Appeal  from  superior  court,  Paoitic 
county;  Edward  F.  Httnter,  Judge. 

Action  by  Frank  Lewis  against  A.  H. 
Simpson  for  personal  Injuries.  Judgment 
for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

Watson, Hame  A  Waaton,  for  appellant. 
Fultoa  Bros,  and  Wm.  H.  Briaker,  tor  re- 
epoodent. 
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Scott,  J.  The  appellant  hruugrht  this 
action  to  recover  dauiaKeg  for  persooal 
iDjurles  received  by  hlni  while  at  work  In 
a  Haw-mill  aiieKed  to  belong  to  the  re- 
spondent. At  the  trial  In  the  superior 
court  tlie  plaintiff  was  nonsuited  on  tbe 
gniunds  (hat  his  evidence  showed  the  in- 
iuries  he  had  received  were  due,  in  part, 
at  least,  to  his  own  negligence,  and  be- 
cause his  evidence  failed  to  show  the  de- 
fendant's ownership  of  the  mill. 

The  first  ground  only  will  be  examined. 
It  appears  that  appellant  had  been  at 
woric  at  the  mill  aforesaid  for  some  16 
years.  The  last  year  he  was  engaged  in 
taldngaway  lumber  from  the  pony  saw, 
or  "off-bearing,"  as  it  Is  sometlmeti  called. 
Just  previous  to  getting  hurt  he  bad  been 
clearing  the  track,  by  shoveling  away  the 
sawdust.  There  was  an  elevator  to  re- 
move this  sawdust,  which,  at  the  time, 
was  not  running,  and  the  plaintiff  went 
below  to  adjust  the  belt  thereon,  and  set 
the  same  In  motion.  To  do  this  it  was 
necessary  to  get  on  the  opposite  side  of 
the  shaft  which  operated  the  belt,  for  the 
purpose  of  pla<^lng  the  belt  on  the  wooden 
pulley  of  the  elevator,  and  then  to  return, 
and  put  it  upon  the  iron  pulley  of  the 
shaft.  This  shaft  was  about  two  feet 
above  the  lower  floor,  and  the  plaintiff, 
in  performing  this  service,  usually  crawled 
under  it  to  get  at  the  other  side,  as  he  saya 
it  was  too  high  for  him  to  step  over  con- 
veniently. Upon  the  occasion  In  question 
be  did  crawl  under  it,  in  going,  but  after 
placing  the  belt  on  the  elevator  pulley  he 
sought  to  return  by  going  to  a  beam  only 
a  step  or  two  distant,  upon  which  one 
end  of  the  shaft  was  supported,  and  by 
walking  along  this  beam,  and  stepping 
over  the  end  of  the  shaft,  get  across  it  In 
this  manner.  He  testifle<l  that  he  had 
walked  over  it  this  way  a  good  many 
times.  The  shaft  was  revolving  rapidly 
at  the  time,  and  there  was  a  set-screw  In 
this  end  of  it  which  projected  about  an 
inch  beyond  the  collar.  It  was  not  neces- 
sary to  take  either  a  high  or  a  long  step 
to  get  over,  as  it,  with  the  collar  and  set- 
screw,  was  less  than  a  foot  high  over  the 
beam,  and  did  not  extend  along  it  more 
than  a  foot.  The  ]j1acewaB  not  well  light- 
ed, and  the  plaintiff  claims  that  the  steam 
was  escaping  and  blinded  him  some.  Any- 
how, in  stepping  over  the  shaft,  the  set- 
screw  caught  in  the  plaintiff's  overalls, 
and  in  some  manner  broke  one  of  his  legs 
in  three  places.  This  belt  was  usually 
left  in  position  to  run  the  elevator,  and 
was  only  taken  off  occasionally  when  re- 
pairs were  to  be  made,  or  for  some  special 
purpose,  and  it  seemed  to  be  no  one's  bus- 
iness In  particular  to  replace  It.  The  plain- 
tiff testlfled  that  most  anybody  put  It  on ; 
that  it  would  remain  on  for  a  week  or  a 
month  at  a  time,  and  sometimes  it  would 
have  to  be  adjusted  two  or  three  times  in 
a  day,  if  something  broke;  that  whenever 
it  was  off,  and  he  wanted  to  use  the  ele- 
vator, he  would  go  down  to  fix  it,  and 
that  be  had  seen  other  workmen  walk 
along  this  beam  when  they  went  there. 
He  claimed,  however,  that  placing  this 
belt  on  was  no  part  of  the  work  which 
bad  been  assigned  to  him  to  do  when  he 
was  placed  at  work  on  the  pony  saw,  but 


that  he  did  it  in  consequence  of  the  fore- 
man having  told  him  to  "give  a  hand 
whenever  It  needs  help  and  had  to  be 
dont). "  It  was  not  claimed  that  this  di- 
rection had  refereuce  to  any  particular 
service,  but  that  it  was  only  in  the  nature 
of  a  general  instruction  to  the  effect  that 
the  plaintlH  was  expected  to  lend  a  band 
wherever  needed,  when  not  engaged  at  the 
pony  saw.  The  appellant  did  not  say 
when  this  instruction  was  given  him,  but 
the  respondent  claims  the  reasonable  in- 
ference to  be  drawn  from  his  testimony  is 
that  it  was  given  to  him  when  hi*  was 
placed  at  work  at  the  pony  saw, and  tliat 
it  was  a  part  of  his  regular  duties.  How- 
over  this  may  be,  we  are  of  the  opinion 
that  this  general  direction  was  not  sntfl- 
cient  to  establish  any  diHerent  rule  of  lia- 
bility in  performing  this  particular  service 
from  that  which  ordinarily  obtains  be- 
tween master  and  servant.  It  was  hard- 
ly sufHclent,  in  itself,  to  impose  upon  him 
the  duty  of  performing  any  new  or  more 
than  ordinarily  dangerous  service,  if  there 
was  any  greater  degree  of  danger  attached 
to  this  from  tbat  appertaining  generally 
to  other  employments  about  the  mill,  or  of 
requiring  him  to  perform  services  that  he 
was  uotqualifled  to  perform  ;  nor  Is  it  ap- 
parent that  he  so  understood  it,  or  that 
he  considered  there  was  any  especial  or 
unusual  danger  connected  with  this  mat- 
ter. This  direction  was  not  an  expiicit 
one  in  any  sense;  it  rather  left  the  manner 
of  complying  with  it  to  the  appellant's 
own  discretion.  It  did  not  allude  to  this 
especial  service,  even  in  a  general  way,  by 
any  mention  of  it,  and  It  is  not  claimed 
that  he  received  any  specific  direction  to 
perform  this  service  at  the  time  in  quea- 
tion,  or  at  all.  We  are  strongly  inclined 
to  think,  under  the  ciivumstances  wbicb 
he  himself  shows,  that,  electing  to  per- 
form it,  it  must  be  considered  as  a  part  of 
his  general  employment  or  duties.  But  it 
is  not  necessary  to  determine  this,  for 
there  is  no  evidence  of  negligence  upon  the 
part  of  the  respondent.  It  was  not  claimed 
that  the  machinery  was  defective,  or  that 
this  part  of  it  was  not  such  as  was  in 
common  use;  and  there  was  nothLog  to 
show  that  It  was  particularly  dangerous, 
or  that  any  one  had  been  Injured  by  It  be- 
fore. Furthermore,  if  there  was  any  neg- 
ligence on  the  part  of  the  respondent  la 
this  respect  the  appellant  could  not  escape 
the  charge  of  contributory  negligence. 
This  part  of  the  machinery  had  been  in 
use  there  for  some  five  or  six  years.  He 
waM  well  acquainted  with  it,  and  with  its 
location,  and  he  was  competent  to  know, 
and  must  have  known, all  the  danger  con- 
nected with  it.  He  had  been  about  it  a 
great  many  times  the  same  as  the  other 
workmen.  It  was  not  a  dlflScuit  thing  to 
get  over,  and  it  was  easy  to  avoid.  In 
fact  there  was  no  necessity  of  g.iing  near 
the  set-screw  at  all  in  adjusting  the  belt. 
The  plaintiff  himself  says  he  could  have 
come  back  under  the  shaft,  as  well  as  he 
passed  under  it  in  going,  and  lie  says  be 
generally  di<l  go  under  it,  but  that  occa- 
sionally he  walked  over  It  along  the  beam. 
In  doing  so  be  must  be  held  to  have  as- 
sumed the  apparent  and  greater  risk  con- 
nected with  it,  and  consequently  be  can- 
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not  recover  for  the  Injury, 
la  afflrinecl. 


Tbe  JudKinent 


ANMRR8,  C.  J.,  and  HoYT,  STILE8,  and 
DuKBAB,  J  J.,  coucar. 


Dixon  t.  Bahnett. 
(Supreme  Court  eif  WaahUigton.    Jan.  28, 1892.) 

ATTACaitB:(T — RiOBTSOF  PiTRCRASBR  VKOU  DEBTOR 
— LlABILITT  OF  BHBRIFr. 

1.  Where  pli^Dtiff  purchased  from  H.  property 
levied  on  under  an  attachment  aKaiost  U.,  and  re- 
ceived a  bill  of  sale,  and  placed  the  same  on  rec- 
ord, he  was  entitled  to  tno  possession  of  such 
property  as  afiain.st  another  and  subsequent  at- 
taching creditor  of  H.,  even  though  at  the  time 
of  such  other  attachment  tbe  property  was  still 
in  the  hands  of  the  sheriff,  and  had  not  been  re- 
leased from  the  prior  attachments. 

S.  Though  the  sheriff  could  not  be  held  for 
the  value  of  the  property  without  a  demand  for 
Us  return  being  tlrst  made  by  plaintiff,  and  a  re- 
fusal by  the  sheriff  to  comply  therewith,  yet  It 
was  not  necessary  that  such  demand  should  pre- 
cede the  levy  of  such  subsequent  attachment 

Appeal  from  superior  court,  Lewis  coun- 
ty ;  Edwin  F.  Huntkk,  Judge. 

Action  by  Edward  VV.  Dixon  against 
John  W.  Barnett  to  recover  tbe  value  of 
certain  personal  property  alleged  to  have 
been  converte<l  by  delenOant.  Judgment 
fordelendant.  Plaintiff  appeals.  Aevereed 
and  remanded. 

Crowley  dt  Sullivan,  for  appellant. 
Palmer  &  Luadram.  tor  respondent. 

Scott.  J.  This  Is  an  action  brought  by 
appellant  to  recover  tbe  value  of  certain 
personal  property,  whi<-.li  he  alleges  he 
owned,  and  the  respondent  converted  to 
bis  own  use  unlawfully.  The  case  was 
tried  in  the  court  below  without  a  Jury, 
and  there  is  but  little,  it  any,  dispute  as  to 
tbe  tacts.  The  property  in  tbe  complaint 
Is  alleged  to  be  of  the  value  of  f  1,734.  This 
is  supported  by  the  testimony  of  the  ap- 
pellant, and  is  not  contradicted.  It  ap- 
pears from  tbe  evidence  that  on  May  2'2, 
1891.  the  respondent,  as  sheriff  of  Lewis 
county,  took  pusseaalon  of  said  property 
under  a  writ  of  attachment  in  favor  of 
Crerar,  .^dams  &  Co.  against  one  O.  W. 
Hunt,  and  that  on  said  day  the  property 
-was  the  property  of  said  Hunt,  and  in  his 
possession;  that  on  June  9,  1891,  tbe  said 
sheriff  levied  another  attachment  on  said 
property  in  favor  of  the  same  parties  and 
against  said  Hunt,  and  that  on  June  18, 
1891,  said  Hunt  sold  said  property  to  ap- 
pellant for  92,000.  and  executed  and  dell  v. 
eied  to  him  a  bill  of  sale,  which  was  re- 
corded in  the  auditor's  office  of  Lewis 
county  on  June  20,  1891 ;  that  said  prop- 
erty was  at  all  said  times  in  Lewis  coun- 
ty; that  on  Juue  25,  1891,  tbe  sheriff  levied 
upon  said  property  under  a  writ  of  attach- 
ment issued  in  favor  of  J.  V.  O'Laugblln 
against  said  Hunt;  that  about  August  1, 
1891,  tbe  two  writs  of  attachment  of 
Crera  r,  Adams  i.  Co.  were  released  by  tbe 
plaintiffs  therein ;  and  that  thereafter,  on 
August  6,  1891,  appellant  demanded  the 
possesslou  of  said  property  of  respondent, 
which  he  refused  to  give  up.  Upon  these 
facts  the  superior  conrt  tonnd  against  the 
appellant. 

The  respondent  contends  that,  where  a 
v.29r.ao.4— U 


sheriff  seises  property  under  a  writ  of  at> 
tacnment,  and  subsequently,  and  before 
such  attachment  is  released,  another  writ 
comeM  to  his  hands,  and  he  levies  the  sec- 
ond writ  upon  the  same  property  as  pro- 
vided by  the  ntatute,  one  who  i)ui'cha8cs 
from  the  defendant  in  attachment  before, 
but  who  gives  no  notice  of  his  claliij  till 
after,  the  levy  of  tbe  second  writ,  takes 
subject  tiiereto. 

We  cannot  agree  with  this.  The  law  is 
well  settled  that  an  attaching  creditor 
does  not  stand  in  the  position  of  a  bona 
Sde  purchaser  for  value,  and  even  against 
such  a  purchaser  the  recording  of  the  bill 
of  sale  would  have  been  snfBcient  notice, 
even  though  the  vendor  retained  posses- 
sion of  tbe  property.  A  seisure  of  prop- 
erty under  a  writ  of  attachment  does  not 
divest  the  title;  it  only  creates  a  lien ;  and 
the  attachment  debtor  can  sell  the  prop- 
erty subject  to  the  existing  lien,  and  upon 
tbe  discbarge  of  such  attachment  tbe  title 
ttecomes  absolute. 

Although,  under  the  circumstances  of 
this  case,  tbe  sheriff  could  not  be  held  tor 
tbe  value  of  tbe  property  without  a  de- 
mand tor  Its  return  having  first  been 
made,  and  a  refusal  by  him  to  comply 
therewith,  yet  It  la  not  necessary  that  the 
demand  should  precede  the  levy  in  ques- 
tion. It  is  not  claimed  that  the  demand 
for  a  return  of  the  property  was  not  made 
within  a  reasonable  time  after  the  plnin- 
titf  became  entitled  thereto  upon  the  dis- 
charge of  the  prior  writs,  so  that  be  waa 
in  any  wise  estopped  by  standing  by  and 
permitting  tbe  sberltt  to  hold  and  dispose 
of  the  property  in  ignorance  of  the  plain- 
tiff's rights.  In  the  absence  of  any  such 
estoppel,  the  attaching  creditor  could  ob- 
taia  DO  lien  it  the  defendant  in  the  attach- 
ment had  no  title  at  the  time  of  the  levy  of 
tbe  writ  in  question,  and  in  this  case  he 
had  no  title  at  that  time.  The  Judgment 
Is  reversed,  and  cause  remanded,  with  a 
direction  to  render  Judgment  In  favor  of 
the  plaintiff  for  the  alleged  and  uncontra- 
dicted value  of  the  goods,  and  for  his 
costs. 

Andehs,  C.  J.,  and  Dunbar,  Stiles,  and 
HuYT,  J  J.,  concur. 


McDamel  t.  Presbt.br  et  al. 

(Supreme  Cotj,n  of  WofMngUm.    Jan.  26, 1893.) 

Nonsuit — Notes — Assignment  for  Purposes 

OF  8dit— Validity. 

1.  A  court  cannot  order  a  }udgment  of  non- 
suit on  its  own  motion  except  for  the  reasons  stat- 
ed in  Code,  §§  286,  287,  namely:  (1)  When  plain- 
tiff abandons  the  case,  or  ( 2)  when  plaintiff  re- 
fuses or  neglects  to  make  the  necessary  parties 
after  having  been  ordered  by  the  court,  or  (.S) 
for  disobedience  of  the  plaintiff  to  an  order  con- 
cerning the  proceedings  in  the  action. 

3.  A  payee  of  a  note  may  assign  and  indorse 
the  same  in  writing  to  a  nominal  indorsee  as  le- 
gal bolder  for  the  purpose  of  suit,  under  Code, 
(old,)  i  15,  providing  that  any  assignee  of  a 
"specialty,  book-account,  or  other  chose  in  ac- 
tion" may,  by  virtue  of  tbe  assignment  thereof, 
in  writing,  maintain  an  action  in  any  court  in  his 
own  name,  notwithstanding  the  assignor  may- 
have  an  interest  in  the  thing  assigned,  provided 
that  the  debtor  may  offset  any  claim  against  the 
original  owner. 

8.  Defendant  was  sued  in  nTashington  on  a 
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note  executed  in  Oregon.  He  admitted  the  exe- 
cution, but  set  up  that  the  note  was  usurious  and 
void,  under  Code  Or.  g  3587,  providing  tliat  "on 
sontract  interest  at  the  rate  of  tea  per  centum 
per  annum  may  be  charged,  by  express  agreement 
between  tbe  parties,  and  no  more.  "  Held  that, 
the  olTect  of  the  statute  pleaded  being  only  to 
prevent  Uie  collection  of  interest  in  excess  of 
10  percent.,  it  is  only  a  partial  defense  to  the 
action,  and,  being  pleaded  as  a  complete  de- 
fense, and  failing  In  that,  it  must  fail  as  a  par- 
tial defense. 

4.  Tbe  laws  of  another  state  must  be  pleaded 
and  proven  as  any  other  fact,  and  tbe  court  will 
not  take  judicial  notice  of  them. 

Appeal  from  superior  court,  Clarkeconn- 
ty:  Edwakd  F.  Hi'nter,  Judge. 

Action  by  T.  S.  McDaniel  asaiOBt  F.  E. 
Pressler  and  S.J.  Anderson.  Judgment 
for  defendants.  Plaintiff  appeals.  Re- 
versed. 

McGinn,  Sears  Jt  Simon  and  E.  E.  Coo- 
vert,  for  appellant. 

Dunbar,  J.  This  Is  an  action  brought 
by  the  appellant  against  respondents  in 
the  superior  court  of  Clarke  county  to  re- 
cover the  sum  of  f  400,  with  Interest  there- 
on, acrording  to  the  terms  of  eight  pruin- 
Issory  notes,  copies  of  which  are  set  forth 
In  the  complaint.  The  respoiulentH  an- 
swered, admitting  the  execution  of  the 
notes,  but  alleged  that  said  nutes  were 
executed  In  Oregon;  that  the  loan  was 
made  in  Oregon;  and  that,  under  the 
laws  of  tbe  state  of  Oregon  In  force  at  the 
time  said  notes  were  executed,  said  notes 
and  the  contract  under  which  they  were 
given  were  usurious;  setting  up  the  cir- 
cumstances surrounding  the  execution  of 
tbe  notes  In  support  of  their  allegations, 
and  citing  section  3587  of  chapter  ,51  of  the 
Code  of  Oregon.  Appellant  demurred  to 
the  answer,  on  the  ground  that  it  did  not 
state  facts  sutllclent  to  constitute  a  cause 
of  defense  to  tbe  several  causes  of  action 
set  forth  In  the  complaint,  or  any  of  them. 
The  demurrer  was  overruled,  and  a  reply 
til  the  answer  filed.  On  the  issues  thus 
made  the  case  was  called  for  trial,  Hon. 
EnWARD  Hunter,  presiding  judge.  The 
attorney  for  plaintiff,  in  bis  opening  ad- 
dress to  tbe  Jury,  made  the  following 
statement  of  facts,  the  proof  of  which  he 
relied  on  to  obtain  Judgment:  "First. 
That  defendant  Pressler,  at  the  time 
named  In  the  pleadings,  applied  to  tbe 
firm  of  Lent  &  McGrew  (the  plaintiff  was 
their  booli-keeper)  for  a  loan ;  that  one 
James  Humphrey  had  money  in  the  hands 
of  said  Lent  &  McUrew,  to  be  loaned  by 
them  as  bis  agents,  Humphrey  receiving 
therefor  his  money  In  return,  and  legal  in- 
terest only ;  that  said  Arm  of  Lent  &  Mc- 
Grew loaned  to  defendants  the  sum  afore- 
said and  In  the  pleadings  named,  the 
money  being  said  Humphrey's  money; 
Humphrey  was  to  receive  ten  per  cent, 
per  annum  Interest  only,  but  Lent  &  Mc- 
Grew were  paid  by  defendants  the  sum  of 
$75. UO  as  a  bonus  or  commission  for  their 
services,  which  was  nut  shared  by 
Humphrey,  and  also  $23.10  advance  in- 
terest for  Humphrey;  that  Humphrey 
ueltber  shared  this  commission,  author- 
ized it, ratified  It.nor  had  knowledge  of  it. 
Second.  That  said  Humphrey  assigned 
and  indorsed  in  writing  the  notes  named 


Id  tbe  complaint  to  the  plaintiff  for  tbe 
purposes  of  suit,  plaintiff  having  no  in- 
terest other  than  tliat  of  the  legal  holder 
of  said  notes,  and  the  nominal  indorsee.  " 
Whereupon  the  court  ordered  a  Judgment 
of  nonsuit  in  favor  of  defendants  and 
against  plaintiff  upon  the  grounds  dis- 
closed In  both  the  foregoing  statements  of 
facts:  to  which  ruling  of  the  court  tbe 
plaintiff,  by  his  counsel,  duly  exceptec, 
which  exception  was  by  thecourtallowei . 
It  seems  that  the  nonsuit  was  not  askeU 
by  the  defendant,  but  was  a  voluntary 
order  on  the  part  of  the  court.  This  ac- 
tion of  the  court  we  tbink  entirely  unwar- 
ranted by  the  law.  Section  286  of  the 
Code  gives  the  court  authority  to  dismiss 
an  action,  or  to  enter  a  judgment  of  nonsuit 
on  Its  own  motion  under  the  foUowiut; 
conditions:  (1)  When  upon  the  trial,  anil 
before  the  final  submission  of  the  case,  the 
plaintiff  abandons  it;  (2)  on  therefusal  or 
neglect  of  the  plaintiff  to  make  the  neces- 
sary parties,  after  having  been  ordered  by 
the  court;  (3)  fordisobedlenreofthe  plain- 
tiff to  an  order  concerning  the proceedinga 
in  the  acti<jn.  And  In  no  other  case  can 
the  rights  of  litigants  be  thus  summarily 
disposed  of  by  the  court.  The  statute 
provides  other  ways  of  procuring  Judg- 
ments for  nonsuit,  but  it  must  be  on  the 
motion  of  one  or  both  of  the  parties  to  th« 
action;  and,  after  these  modes  are  point- 
ed out  in  section  2SH,it  especially  provides. 
In  8ectl«>n  287,  that  in  every  other  case 
the  judgment  shall  be  rendemd  on  the  mer- 
its. An  attornej"  can  ordinarily  be  relied 
upon  to  protect  the  legal  rights  of  his  client. 
In  this  Instance  there  was  no  ground 
for  a  motion  for  a  nonsuit,  which  proba- 
bly accounts  for  the  fact  that  none  was 
made  by  the  attorney  for  the  defendants. 
We  gather  from  the  brief  of  the  appellant 
(the respondents  not  appearing  to  sustain 
the  Judgment)  that  the  theory  of  the 
court  was  that  the  plaintiff  was  not  the 
real  party  in  interest.  We  think  the  hith- 
erto undisputed  construction  of  section 
15  of  the  Codei  has  been  that  an  assign- 
ment for  the  purpose  of  collection  Is  an 
assignment  for  u  valuable  considerntlon. 
See,  also.  Hays  t.  Hathorn,  74  N.  Y. 
486,  and  numerous  cases  cited.  We  tbloK 
that  under  the  statement  of  the  attorney 
the  plaintiff  showed  sufflclcnt  Interest  In 
the  notes  to  sustain  the  action  upon  them 
as  plaintiff. 

The  appellant  also  assigns  as  error  the 
overruling  by  the  court  of  plaintiff's  de- 
murrer to  the  answer.  This  ground  of 
error  must  also  besustalned.  The  defense 
was  based  upon  a  statute  of  Oregon. 
Laws  of  foreign  countries  must  be  pleaded 
and  proven  as  any  other  fact;  and  In  this 
respect  the  law  of  another  state  of  the 
Union  is  the  law  of  a  foreign  country,  and 

•Code,  I  15:  "Any  assignee  or  assignees  of 
any  judgment,  bond,  specialty,  book-account,  or 
otner  chose  in  action  for  the  payment  of  money 
by  assignment  in  writing,  •  •  •  may  *  •  '» 
sue  and  maintain  an  action  *  *  *  in  his  or 
her  name,  *  •  •  notwithstanding  the  as- 
signor may  have  an  interest  in  the  thing  as- 
sifinied :  provided,  that  any  debtor  may  plead  in 
defense  a  counter-claim  or  an  offset,  if  held  by 
him  against  the  original  owner,  against  the  debt 
assigned.    •    •   ••> 
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tbe  court  will  not  take  Jodlcial  notice  of 
It.  The  answer  cites  Bectlon  3587  ut  the 
Code  of  UreKon,  which  ia  as  follows: 
"Sec.  3587.  The  rate  of  Interest  in  this 
state  shall  be  elKht  per  centam  perannnm, 
and  no  niure.un  all  moneyn after  tbe  same 
become  due;  on  judgments  and  decrees 
for  the  payment  of  money;  on  money  re- 
reived  to  tbe  acconnt  of  another  iiud  re- 
tained beyond  a  reaHonable  time  without 
tbe  owner's  consent, expresHed  or  Implied ; 
uron  money  due  upon  the  settlement  or  ma- 
tured accounts  from  the  day  the  balance 
Is  ascertained ;  on  money  due  or  to  be- 
comedue  where  there  is  a  contract  to  pay 
interest,  and  no  rate  specitled.  Bat  on 
contracts  interest  at  the  rate  of  ten  per 
centum  per  annum  may  be  charged,  by 
express  agreement  of  tbe  parties,  and  no 
mure."  It  will  be  observed  that,  while 
thiR  section  provides  in  tjnbstance  that  in- 
terest on  contracts  shall  not  exceed  10 
per  cent,  per  annum,  it  does  not  prescribe 
a  penalty:  and  all  the  effect  that  law 
would  have,  if  it  stopped  there,  (and  It 
will  be  presumed  to  for  the  purpose  of  this 
demurrer,  no  other  law  being  pleaded,) 
would  be  to  prevent  the  collection  of  inter- 
est In  excess  of  10  per  cent.  This  would 
only  be  a  partial  defense  to  the  action, 
and,  being  pleaded  as  a  complete  defense, 
and  fniiing  in  that,  it  ^i\\  fall  as  a  partial 
defense.  The  rule  is  Inid  down  thus  In 
Pom.  Rem.  *.  Kera.  Rights,  §  60S:  "While 
partial  defenses  are  to  be  pleaded,  it  is 
well  settled  that  they  must  bo  pleaded  as 
such,  ff  a  defense  Ih  set  up  asunanNwer 
to  the  whole  cause  of  action,  while  it  is  in 
fact  only  a  partlnl  on<^,  and  even  though 
It  would  be  admissible  an  such  if  properly 
stated  on  the  record,  it  will  be  bad  on  de- 
murrer. The  facts  alleged  will  not  consti- 
tute 0  'defense.'"  And,  while  the  author 
criticisfs  the  rule, he  asserts  that  it  is  well 
established,  and  cites  many  cases  sustain- 
ing it.  and  none  to  the  contrary.  This 
disposes  of  all  the  questions  that  are  be- 
fore this  court  for  decision.  Anpeilaot, 
however,  sets  up  in  his  reply  brief  sections 
3588,  a>89,  being  the  two  sections  follow- 
ing tbe  section  in  the  Oregcm  Code  cited 
by  defendants,  which  sections  provide 
that,  "if  It  shall  be  ascertained  in  any  suit 
brought  on  any  contract  that  a  rate  of 
Interest  has  been  contracted  for  greater 
than  is  authorized  by  this  chapter,  either 
directly  or  indirectly.  In  money,  property, 
or  other  valuable  thing,  or  that  any  gift 
or  donation  of  money,  property,  direcily 
or  indirectly,  either  by  borrower  or  debt- 
or, or  any  person  for  him,  the  design  of 
'Wbicb  is  to  obtain  for  money  so  loaned, 
or  for  debts  due  or  to  become  due,  a  rate 
of  interest  greater  than  that  speciflud  by 
tbe  provisions  of  this  chapter,  the  same 
Bball  be  deemed  usurious,  and  shall  work 
a  forfeiture  ol  the  entire  debt  so  contract- 
ed to  the  school  fund  of  the  county  where 
Huch  suit  is  brought.  The  court  in  which 
HQCh  suit  is  prosecuted  shall  render  judg- 
ment for  tbe  amount  of  the  original  sum 
loanefl  or  the  debt  contracted,  without 
in  terpst,  against  the  defendant  and  in  fa- 
vor of  the  state  of  Oregon,  for  tbe  use  of 
the  common-school  fund  of  said  county, 
whether  such  suit  be  contested  or  not;" 
;ind  aakB  tbe  court  to  obviate  the  necea- 


Bity  of  another  appeal  In  ease  of  amend* 
nient  of  the  answer  by  the  respondents,  by 
deciding  that  such  law  cannot  be  pleaded 
ns  a  defense  to  this  action.  It  would 
seem  that,  inasmuch  as  the  statute  of 
Oi*egon  provides  that  the  court  shall  ren- 
der judgment  for  the  amount  of  the  orig- 
inal sum  loaned  for  the  benefit  of  the 
school  fond,  it  would  preclude  the  idea 
that  the  legislature  intended  to  make 
such  a  contract  void,  so  that  there  could 
be  no  recovery  at  all,  and,  as  the  courts 
of  the  state  of  Washington  would  be  pow- 
erless to  comply  with  the  provisions  of 
the  law  so  far  as  the  recovery  of  the  ben- 
eficiary named  In  the  law  is  concerned,  the 
only  effect  of  allowing  the  defendants  in 
this  action  to  plead  the  Oregon  statute 
would  be  to  relieve  them  of  paying  ths 
debt  altogether,  which  was  evidently  not 
the  intent  of  the  law.  But,  inasmuch  as 
the  decision  of  this  question  is  not  neces- 
sary for  the  determination  of  this  appeal, 
and  for  the  further  reason  that  no  brief 
has  been  filed  on  the  other  side,  we  onl.y 
exiiress  a  prim*  facie  view,  and  will  not 
be  bound  by  it  if  the  saraequestion  should 
be  properly  presented  to  us  in  some  case 
hereafter.  For  tlie  reasons  assigned  the 
judgment  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  procee<l  in 
accordance  with  this  opinion. 

A.vDERfl,  C.  J.,  Scott,  HoyT,  and  Stilrs, 
J.T.,  concur. 

Stk-noer  et  ah  v.  Kordbr  et  al. 

{Supreme  Court  of  Washington.    Jan.  25,  1892.) 

Review  on  Equity  Appeal— Recobd— Bill 
of  kxceptiov3. 

1.  Under  Laws  1890,  p.  385,  %  5,  (Laws  1891, 
p.  347,  §22,)  providing  that  in  equity  appeals 
there  must  be  a  statement  coDtainin;?  all  the  tes- 
timony on  which  tbe  case  was  tried  below,  the 
supreme  court  will  not  consider  an  appeal  In  an 
equity  case  where  the  record  contains  only  the 
court's  findings  of  fact  aud  conclusions  of  law, 
and  the  pleadings. 

3.  A  bill  of  exceptions  is  not  applicable  In 
an  equity  appeal,  under  Laws  1890,  p.  335,  %  6, 
(Laws  1891,  p.  S48,  §  25,)  providing  that  "in  ac- 
tions at  law  and  in  special  proceedings"  the  ap- 
pellant, instead  of  settling  a  statement  of  facts, 
may  have  a  bill  of  exceptions. 

8.  Under  Organic  Act,  §  1869,  providing  that 
"writs  of  error,  bills  of  ex<'.eption,  and  appeals" 
shall  be  allowed  from  the  final  decisions  of  the 
district  courts,  the  distinction  between  actions 
at  law  and  equitable  actions  on  review  was 
clearly  preserved,  and  the  supreme  court  of  the 
territory  had  oo  power  to  review  any  equity  case 
except  by  trial  de  novo;  and  the  adoption  ol 
the  constitution  made  no  chaugo  in  this  respect, 
except  to  transfer  to  the  legislature  of  tbe  new 
state  the  power  to  regulate  tbe  method  of  re- 
viewing causes. 
28  Fac.  Rep.  748,  affirmed. 

On  application  tor  rehearing. 

Stiles,  J.  Appellants  make  so  vigor- 
ous an  argument  against  the  decision  in 
this  case  that  we  feel  constrained  to  dis- 
cuss some  of  its  more  strongly  asserted 
points.  Before  the  Codes  there  were  two 
nniveraally  recognised  methods  of  review- 
ing cauaes:  (1)  By  writ  of  error  In  ac- 
tions at  law  and  criminal  cases;  (2)  by 
appeal  in  equitable  actions.    Both  meth- 
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odB  were  pnrely  creatnres  of  tbe  etatate, 
and  tbe  almost  onlrerBally  adopted  sys- 
tem of  trial  on  appeal  was  that  of  the 
trial  de  novo,  opon  tbe  entire  record  and 
teetlniuny,  precisely  as  it  was  presented 
in  the  trial  court.  1  U.  S.  Dig.  tit.  "Ap- 
peal," p.  284.  Bills  ot  exceptions  were  not 
known  in  appeals,  and  bad  no  place 
there ;  not  even  to  preserve  the  testimony 
were  they  necessary,  since  it  was  all  com- 
mitted to  writing  and  filed,  so  as  to  re- 
quire nothing  but  certification.  Ferris  v. 
McCIure,  40  III.  99;  Smith  v.  Newland,  Id. 
lUO.  Tbe  adoption  of  tbe  Codes  scarcely 
made  an  Impression  upon  equity  causes, 
so  far  as  their  trial  In  the  lower  or  tbe 
appellate  courts  was  concerned;  but  such 
Of  tbe  testimony  as  came  to  be  heard 
orally  In  the  trial  court  was  preserved  lor 
the  appeal  by  a  statement,  or  a  case,  and 
transmitted,  with  that  which  was  in 
writing,  under  tbe  certificate  ot  the 
lower  court  that  It  contained  all  tbe  testi- 
mony. Thorap.  Trlnls,  §  3772.  The  hear- 
ing In  tbe  appellate  court  was  still  a  trial 
de  novo.  Some  of  the  states  have  prob- 
ably provided,  by  their  statutes,  that 
findings  of  fact  made  by  the  trial  court 
may  take  the  place  of  tbe  testimony  in 
cases  where  tbe  parties  are  satisfied  with 
that  course,  while  others  may,  in  tbe 
same  manner,  permit  hearings  oti  appeal 
opon  the  record  alone.  But  in  this  mat- 
ter it  Is  of  little  profit  to  go  beyond  our 
own  statutes,  since  they  alone  permit  and 
regulate  tbe  review  of  causes  removed  for 
that  purpose  from  tbe  superior  courts. 
Pow.  App.  Proc.  c.  9.  Under  our  terri- 
torial system,  section  1869  of  tbe  organic 
act  clearly  preserved  the  distinction  be- 
tween actions  at  law  and  equitable  ac- 
tions on  review,  by  prescribing  that 
"writs  of  error,  bills  of  exception,  and 
appeals"  should  be  allowed  from  tbe  final 
decisions  of  tbe  district  courts.  These 
terms  were  used  advisedly  in  the  act  of 
congress,  In  view  of  the  system  prevailing 
In  the  courts  of  the  United  Ktates,  where 
they  are  senerlcally  distinct,  aud  peifectly 
understood.  The  territorial  statutes 
were  always  in  harmony  with  the  organic 
act  in  this  particular,  with  the  exception, 
perhaps,  of  the  act  of  1886,  which,  in 
amending  chapter  19,  Code  1881,  attempt- 
ed to  make  bills  of  exceptions  applicable 
to  causes  in  equity  and  admiralty,  which 
could  not,  in  the  nature  of  things,  well 
be  done.  In  those  times,  tlierefore,  the 
supreme  court  of  the  territory  had  no 
power  to  i-evlew  any  equity  case  except 
by  trial  c7e  novo,  to  do  which  it  must 
have  the  testimony  before  it,  if  there  had 
been  a  trial  of  issues  of  fact  in  the  district 
court;  and  that  court  so  held  in  every  in- 
stance where  the  question  was  presented 
to  it,  with  the  two  exceptions  of  Railroad 
Co.  ▼.  Ah  Kow.  2  Wash.  T.  86,  8  Pac.  Rep. 
188,  and  Swift  v.  Stine,  3  Wash.  T.  518, 19 
Pac.  Kep.  63.  In  tbe  former  case  the 
reasoning  of  the  learned  Judge  Is  perhaps 
good  as  an  argument  why  the  law  shonld 
be  as  he  held  it  to  be,  but  It  does  not 
convince  us  that  It  was  as  there  laid  down 
obiter.  We  say  obiter,  because  the  mo- 
tion was  to  dismiss  for  want  of  proper 
certification  of  the  evidence.  The  court 
said  that  where  there  was  no  objection 


that  the  complaint  did  not  sastain  the 
Judgment  It  was  unnecessary  to  bring  np 
the  evidence;  but  while  the  court  tbns 
decided  to  retain  the  cause  we  find  it  al- 
most entirely  Ignoring  the  complaint, 
treating  tbe  evidence  as  properly  In,  try- 
ing tbe  cause  de  novo,  reversing  tbe  ]ndg- 
ment,  as  to  ail  but  three  of  the  plaintiffs, 
for  want  of  evidence,  and  rendering  a  new 
Judgment,  with  attorney's  fees,  for  the 
excepted  three;  thus  showing  that  tbe 
motion  was  not  well  taken,  because  the 
evidence  was  properly  certified,  and  that 
all  the  discussion  about  holding  the  case 
on  the  pleadings  and  Judgment  was  dietam. 
Tbe  same  learned  Judge  who  wrote  the  de- 
cision in  Sailroad  Co.  v.  Ah  Kow  wrote 
those  In  Colemau  v.  Tester,  1  Wash.  T. 
591;  Pincus  v.  Light,  Id.  611;  Meeker  v. 
Gardella,  2  Wash.  T.  956,  7  Pac.  Rep.  889; 
Parker  v.  Denny,  2  Wash.  T.  176,  2  Pac. 
Rep.  351 ;  Swift  v.  Stine,  3  Wash.  T.  18, 18 
Pac.  Rep.  904;  and  Caton  v.  Switzler,  8 
Wash.  T.  242, 13  Pac.  Rep.  712.  He  con- 
curred in  McOowan  v.  Petit,  1  Wash.  T. 
614;  Molkey  ▼.  McGrew,  2  Wash.  T.  259,  5 
Pac.  Rep.  842;  and  be  wrote  a  dissenting 
opinion  in  Nickels  r.  Griffin,  1  Wash.  T. 
374,  holding  that  in  an  admiralty  case 
additional  proofs  should  be  admitted  on 
appeal,  the  coort,  however,  there  deciding 
that  only  tbe  proola  admitted  below 
sboald  be  examined.  Kenyon  v.  Knipe, 
3  Wash.  T.  248, 13  Pac.  Rep.  759,  was  the 
last  territorial  case  where  this  matter 
was  discussed,  and  where,  tbe  statement 
being  struck  from  the  record,  the  judg- 
ment was  affirmed.  Swift  v.  Stine,  S 
Wash.  T.  618, 19  Pac.  Rep.  6.1,  came  lutpr, 
and  on  rehearing,  by  the  vote  of  two 
new  justices,  reversed  Swift  v.  Stine,  3 
Wash.  T.  18, 13  Pac.  Rep.  904,  without  any 
discussion,  and,  we  think,  without  good 
grounds  therefor.  All  ot  the  casea  ena- 
merated,  with  tbe  exceptions  named, 
either  held  directly  or  assumed  it  to  be 
the  law  that  the  supreme  court  mnst  have 
the  evidence  before  it,  or  there  could  be  nu 
review,  in  an  equity  case;  and  we  have  in 
Enos  v.  '/Vilcox,  28  Pac.  Rep.  864,  (Oct.  29, 
1891,)  and  Cndwell  v.  Bank,  28  Pac.  Rep. 
365,  (Nov.  23,  1891,)  yielded  our  adherence 
to  that  view  ot  the  proper  rule.  No 
change  was  made  in  this  matter  by  the 
constitution,  except  to  transfer  to  the 
legislature  of  the  state  the  power  to  regu- 
late the  method  of  reviewing  causes,  civil 
and  criminal,  where  before  the  authority 
had  been  exercised  by  congress  to  tbe  ex> 
tent  ot  prescribing  writs  ot  error  and  ap. 
peals  in  accordance  with  the  federal  sys- 
tem. The  statutes  remain  the  as  me,  ex- 
cept as  they  have  been  modified  by  the 
acts  ot  1890  and  1891.  Under  the  act  ot 
1890,  and  now,  in  an  equity  case  on  ap> 
peal  to  this  court,  in  order  that  it  may  be 
ot  any  avail,  where  there  was  judgment 
below  on  the  merits,  there  must  be  a 
statement  settled  by  the  Judge  containing 
all  the  testimony  on  which  the  case  was 
tried  below.  Bills  of  exceptions  are  by 
both  acts  expressly  limited  to  actions  at 
law  and  special  proceedings.  The  act  of 
1886,  amending  chapter  19,  was  expressly 
repealed  by  the  act  of  1890,  and  chapter  19 
impliedly  revived, — Emigh  v.  Insurance 
Co..  27  Pae.  Bep.  1063,  (Nov.  IS,  1881 :}-~ 
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and  tills  court  ts  reqatred,  by  the  last- 
named  act,  to  toDow  the  provisions  of  the 
Code  relating  to  procedure  and  practice 
upon  appeals  and  writs  of  error,  so  lar  as 
applicable. 

Id  the  case  nnder  consideration  an  in- 
Janction  waR  the  remedy  sought.  The 
cause  was  tried  by  the  superior  court  up- 
on testimony,  oral  and  written,  which  is 
not  here,  nor  was  there  any  attempt  made 
to  get  it  here,  as  there  was  In  Enus  v.  Wil- 
cox. The  court  made  certain  findings 
of  tact,  and  declared  its  conclusions  of 
law  therefrom,  and  these,  with  the  plead- 
ings and  Judgment,  constitute  the  record. 
Appellants  claim  that  these  flndings  are  a 
bill  of  exceptions  under  the  act  of  1886, 
forsetting  that  that  act  was  repealed  be- 
fore this  case  was  tried,  even,  and  un- 
mindful that  a  bill  of  exceptions  has  no 
place  in  an  equity  appeal.  But,  however 
that  may  be.  appellants  insist  that  these 
flodinga  are  the  facts  of  the  case,  upon 
-which  we  can  try  it  <fe  novo,  and  render 
a  new  Judgment  for  them,  as  they  say  we 
must  do  upon  the  law  as  it  onghttobede- 
dared.  Let  us  see.  Referring  to  the  briefs 
In  the  case,  we  find  that  every  groond  of 
complaint  made  by  the  appellants  is  di- 
rected to  the  insufflciency  of  these  find- 
ings of  fact.  Certain  material  matters  in 
the  complaint  are  alleged  not  to  have 
been  found  upon  at  all;  others  are  said 
to  be  disposed  of  by  what  are  character- 
ised as  mere  conclusions;  while  the  bulk 
are  included  in  the  finding  that  all  the 
material  matters  of  the  complaint  are 
true,  and  those  of  the  answer  and  cross- 
bill are  not  trne,  the  Inconsistency  of 
which  is  pointed  out  by  referring  to  the 
fact  that  the  answer  admits  a  large  part 
of  the  allegations  of  the  complaint  to  be 
true,  whereas  the  reply  admits  the  trnth 
nf  some  of  the  matters  contained  in  tiie 
aflirmative  defenses.  Could  there  be  a 
better  example  of  the  necessity  that  the 
testimony  should  accompany  this  ap- 
peal? How  else  could  we  try  this  case  de 
novo?  Suppose  the  flndings  do  not  cover 
all  the  matters  alleged  In  the  complaint; 
or  suppose,  even,  that  the  complaint  itself 
Is  defective  in  some  material  allegations; 
but  suppose  the  evidence  fully  Hupplied 
every  defect  In  either.  Would  It  not  be 
the  duty  of  tnis  court,  under  every  princi- 
ple of  equity  practice,  to  make  Uudlngs  of 
Its  own  in  accordance  with  the  facts 
proven,  and  render  jndgnipnt  accordingly, 
and,  if  necessary,  treat  the  pleadings  as 
amended?  Most  assuredly.  But  none  of 
these  things  can  it  do  unless  It  is  placed 
In  the  sauie  position  with  regard  to  the 
evidence  as  the  superior  court.  This,  it 
seeroa  to  us,  must  end  the  matter  while  the 
statutes  remain  as  we  find  them.  The  pe- 
tition is  therefore  denied. 

Anders.  C.  J.,  and  Ddmbar,  Bott,  and 
Scott,  J  J.,  concur. 


(3  Wash.  St  T06)  — — ' 

8TATB  ex  ret.  Baolkv  t.  Sdpebior  Couht 
OF  KiNQ  County  et  al. 

(Supreme  Court  of  Washington.     Feb.  9,  1892.) 
Whit  or  Fsohibitiok— WasN  Granted. 
1.  Under  HlU's  Code,  1 1686,  proyiding  that 

on  appeal*  from  justices  of  the  peace  "the  issae 


shsll  be  tried  in  the  superior  ooart  wiUisnt  oth- 
er or  new  pleadings,  unless  otherwise  directed 
by  the  court, "  superior  courts  tiava  discretionary 
power  to  permit  amendmeDts  of  pleadinos  in 
such  cases,  unci  a  writ  of  prohibition  will  not 
issue  to  restrain  such  court  from  prqceedlnf;  to 
trial  of  a  case  brought  up  on  appeal  from  a  Jus- 
tice, wherein  tbe  piaiutllt  was  permitted  to  file 
an  amended  afBdavlt 

2.  The  fact   that  an  appeal   wonld  not  lie 
from  the  judgment  of  the  superior  court  afford* 
no  jusi  ground  for  relief  by  prohibition. 
BoTT,  J.,  dissenting. 

Application  by  the  state,  on  tbe  relation 
of  C.  B.  Bagley,  for  a  writ  of  prohibition 
against  the  superior  court  of  KIngcounty, 
state  of  Washington,  and  M.  Dare.  De- 
nied. 

Soloo  T.  WllllHmB,  for  petitioner.  Wm. 
Uartio,  for  respondents. 

Anders,  C.  J.  This  is  an  application  for 
a  writ  of  prohibition  to  restrain  the  su- 
perior court  of  King  county  from  further 
proceeding  in  an  action  therein  pending 
against  tbe  relator  herein.  Tbe  facts  set 
forth  in  the  affidavit  of  tbe  relator  are 
briefly  these:  On  June  30, 1K91,  M.  Dare, 
as  plalntlH,  brought  an  action  before  a 
Justiceof  the  peace,  in  KIngcounty,  against 
J.  M.  Quigley,  P.  Quigley,  Matt  Branna- 
gan,  W.  J.  Alden,  James  Oill,and  Timothy 
Uyan.  as  defendants,  in  which  action  lie 
caused  tbe  relator,  Bagley,  to  be  sum- 
moned as  garnishee.  Tbe  affidavit  of  the 
plaintiff, upon  which  the  summons  was  Is- 
sued which  was  served  on  the  garnishee 
by  the  constable,  among  other  things, 
states  "that  this  affiant  has  good  reason 
to  believe  that  C.  B.  Bagley  is  indebted  to 
the  said  defendants,  or  fias  personal  prop- 
erty in  his  possession,  or  under  hiscoutrol, 
belonging  to  the  said  defendants,  not  b.v 
law  exempt  from  sale  or  execution,  and 
demands  that  the  said  C.  B.  Bagley  be 
summoned  as  garnishee."  In  pursuance 
of  a  provision  o(  the  statute,  this  affidovit 
was  delivered  to  the  constable  in  whose 
hands  the  summons  in  the  action  was 
placed  for  service,  and  was  the  only  affi- 
davit filed  with  him  in  the  action.  Judg- 
ment was  rendered  in  said  actiim,  by  the 
justice  of  the  peace,  against  tbedefendants 
therein,  for  the  sum  of  $85.85,  costs  includ- 
ed, and  also  against  the  garuiohee,  this  re- 
lator, for  the  same  amount,  with  costs. 
The  garnishee  appealed  from  tbe  judgment 
entered  against  him  to  the  superior  court 
of  King  county,  where  the  said  action  is 
now  pending  and  undetermined.  There- 
after, the  superior  court  permitted  the 
plaintiff,  over  the  objection  of  the  gar- 
nishee  defendant,  to  file  an  amended  affi- 
davit. That  portion  of  tbe  amended  affi- 
davit which  is  specially  objected  to  reads 
as  follows:  "That  this  affiant  has  good 
reason  to  believe  and  does  believe  that  C. 
B.  Bagley  is  indebted  to  said  defendants, 
and  to  each  of  them,  and  has  personal 
propert.v  in  his  possession,  and  under  his 
control, belonging  to  said  defendants,  and 
to  eoch  of  them,  not  by  law  exempt  from 
sale  on  execution. "  The  objection  isthat, 
by  this  amendment,  the  original  cause  of 
action  was  changed  to  the  prejudice  of  tbe 
relator.  A  motion  to  strike  the  amended 
affidavit  from  the  files  and  records  of  the 
court  was  overruled,  and  exception  duly 
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taken  by  the  defendant,  whereupon  the 
conrt  set  the  eald  cause  for  trtal,  notwith- 
standing the  objection  of  the  defendant. 
The  affidavit  of  the  relator  alleges  that 
the  said  court  now  threatens  to  and  will 
allow  said  plaintiff  to  proceed  to  the  trial 
of  the  cause  upon  said  amended  affidavit 
heretofore  wrongfully  allowed  to  be  filed, 
as  aforesaid,  as  the  complaint  In  this  ac- 
tion, to  the  great  damageof  thedeponent, 
unless  a  writ  of  prohibition  issae  out  of 
this  honorable  court  restraining  the  said 
superior  court  of  King  county  from  pro- 
ceeding with  the  trial  upon  said  amended 
affidavit.  It  is  also  alleged  that  the  relat- 
or has  no  other  plain,  speedy,  or  ade- 
quate remedj'  at  law,  and  that  be  has  no 
appeal,  by  reason  of  the  amount  Involved 
being  less  than  the  constitutional  limit  ut 
f'JOO. 

The  writ  is  sought  to  restrain  the  supe- 
rior court  from  proceeding  to  the  trial 
of  said  action  upon  the  amended  aitidavit, 
or  upon  any  other  affidavit  than  the  orig- 
inal athdnvit  filed  with  the  constable.  It 
is  conceded  that  the  superior  court  bas  ju- 
risdiction of  the  parties,  as  well  as  of  the 
8ub]ect-matter  in  controversy,  but  it  is 
claimed  by  the  relator  that  the  court  ex- 
ceeded its  jurisdiction  and  power  In  per- 
mitting the  tiling  of  the  amended  affi- 
davit, which  stands  as  the  complaint  In 
the  action,  and  that  it  has  nojurisdiction, 
right,  or  power  to  proceed  to  the  trial  of 
the  action  upon  said  amended  affidavit, 
or  complaint,  and  that  he  Is,  therefore, 
entitled  to  the  writ  of  prohibition  to  pre- 
vent the  threatened  action  of  the  court. 
Prohibition  Is  an  extraordinary  remedy, 
and  should  only  be  resorted  to  in  cases  of 
extreme  necessity,  and  when  there  is  no 
other  Plain  and  adequate  remedy.  Its 
object  "is  to  restrain  inferior  courts  from 
acting  without,  or  in  excess  of,  jurisdic- 
tion in  cases  where  such  action  will  result 
In  injury  to  the  party  complaining.  But 
if  the  Inferior  court  has  jurisdiction  of  the 
subject-matter  of  the  controversy,  its 
rulings  and  judgments  cannot  be  cor- 
rected by  prohibition.  Before  an  appel- 
late conrt  can  be  called  upon  to  review 
and  correct  a  decision  of  a  lower  court 
in  a  matter  within  its  jurisdiction,  the 
cause  must  be  regularly  brought  before 
it  by  the  method  prescribed  by  law.  As 
before  stated,  it  is  not  denied  that  tbe 
superior  court  of  King  county  has  juris- 
diction of  the  matter  here  in  controversy, 
and,  that  being  so,  prohibition  is  not  the 
proper  remedy  for  the  redress  of  the  griev- 
ances complained  of  by  the  relator.  See 
State  v.  Jones,  2  Wash.  G62,  27  Pac.  Rep. 
452;  Haldeman  v.  Davis,  28  W.  Va.  324. 
In  speaking  of  this  subject,  Mr.  High,  in 
his  work  on  Extraordinary  Legal  Heme- 
dies,  at  section  772,  says:  "The  proper 
function  of  a  prohibition  being  to  check 
the  usurpations  of  inferior  tribunals,  and 
to  confine  them  within  tbe  limits  pre- 
scribed for  their  operation  by  law,  it  does 
notlleto  prevent  a  subordinate  court  from 
deciding  erroneously,  or  from  enforcing 
an  erroneous  judgment,  In  a  case  in  which 
it  has  a  right  to  adjudicate.  In  all  cases, 
therefore,  where  the  inferior  court  has 
jurisdiction  of  the  matter  in  controversy, 
the  superior  court  will  refuse  to  interfere 


by  prohibition,  and  will  lea  ve  tbe  party 
aggrieved  to  pursue  tbe  ordinary  rem- 
edies for  tbe  correction  of  errors,  such  as 
the  writ  of  error  or  certiorari.  In  the  ap- 
plication of  the  principle,  it  matters  not 
whether  the  court  below  has  decided  cor- 
rectly or  erroneously;  its  jurisdiction  be- 
ing conceded,  prohibition  will  not  go  to 
prevent  an  erroneous  exercise  of  that  ju- 
risdiction. Nor  will  tbe  court  which  is 
asked  to  grant  the  writ  consider  whether 
the  court  below  erred  in  tlie  exercise  of 
Its  powers,  since  it  has  nothing  to  do  with 
tbe  correctness  of  the  rulings  of  the  infe- 
rior court,  but  only  with  its  excess  of  juris- 
diction." The  superior  courts  of  this  state 
have  discretionary  power  to  permit 
amendments  of  pleadings  in  cases  ap- 
pealed from  justices'  courts.  This  ia  plain- 
ly implied  in  section  1635  of  Hill's  Code, 
which  reads  as  follows:  "The  issue  before 
the  justice  shall  be  tried  in  the  superior 
court  without  other  or  new  pleadings, 
unless  otherwise  directed  by  tbe  court. " 
Again,  the  right  to  amend  pleadings  in 
such  courts  is  expressly  conferred  by  sec- 
tion 1481  of  Hill's  Code,  which  provides 
that  tbe  pleadings  may  be  amended  at 
any  time  before  the  trial,  or  daring  the 
trial,  or  upon  appeal,  to  supply  any  defi- 
ciency or  omission  in  the  allegations  or 
denials  necessary  to  support  the  action 
or  defense,  when  by  such  amendment  sab- 
stantlal  justice  will  be  promoted;  and  sec- 
tion 221,  referring  to  pleadings  In  the  an- 
perlor  courts,  is  still  more  liberal  in  its 
provisions  as  to  amendments.  Under 
that  section  any  pleadings  or  procee<l- 
ings  may  be  amended  by  the  court  in  fur- 
therance of  justice,  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correct- 
ing a  mistake  in  the  name  of  a  party,  or 
a  mistake  in  any  other  respect.  From 
the  foregoing  provisions  of  our  statute  it 
Is  evident  that  the  court  did  not  act  with- 
out jurisdiction  in  permlttlngtheamended 
affidavit  to  be  filed,  neither  will  It  exceed 
its  jurisdiction  in  permitting  the  trial  to 
proceed  upon  the  amended  complaint.  If 
the  court  abused  its  discretion  and  com- 
mitted error,  such  error  cannot  be  re- 
viewed and  corrected  by  this  court  in  this 
proceeding.  Nor  can  we  perceive  how 
the  relator  can  be  Injared  by  tbe  proceed- 
ing sought  to  be  prohibited.  He  occupies 
the  position  of  a  disinterested  stakeholder 
as  between  the  parties  to  the  original 
action.  If  he  has  "property,  credits, 
money,  or  effects"  in  his  possession  be- 
longing to  one  or  more  of  the  defendan  ts, 
and  he  pays  tbe  money  or  delivers  the 
property  in  accordance  with  the  judg- 
ment of  the  court,  such  payment  or  deliv- 
ery is  a  complete  bar  to  any  claim  to  tbe 
same  by  such  defendant  or  defendants; 
and  if  he  has  no  property,  money,  credits, 
or  effects  belonging  to  either  of  the  defend- 
ants. It  Is  not  to  be  presumed  that  the 
contrary  will  be  made  to  appear  upon  the 
trial. 

But  It  is  urged  as  a  reason  wb.y  the  writ 
should  be  issued  in  this  instance  that 
should  the  relator  be  compelled  to  go  to 
trial  upon  the  amended  affidavit,  and 
judgment  should  be  rendered  against  bim 
upon  such  complaint,  be  would  be  with- 
out remedy  by  appeal;  but  we  think  tbe 
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mere  fact  tbat  no  appeal  wonld  lie  from 
sucb  ]ndgment,  for  the  reason  tbat  this 
court  woDid  have  no  Jurisdiction  to  try 
tbe  case  npon  appeal,  aOurda  nu  just 
SToond  for  relief  by  prohibition.  The  con- 
stitution fixes  the  appellate  Jnrisdictlon 
of  tbe  supreme  court,  and  tbat  jurisdic- 
tion cannot  rlKiitfulIy  be  enlarged,  and 
the  constltutlouni  inhibition  avoided  by 
the  court,  by  the  exercise  of  appellate 
power  under  some  other  name.  While  a 
writ  of  prohibition  will  not  be  awarded 
In  any  case  where  the  party  seeking  it 
has  an  adequate  rvmedy  by  appeal,  it  does 
not  follow,  as  a  matter  of  right,  that  it 
should  issue  in  every  case  where  an  ap- 
peal will  not  He.  If  tbe  law  does  not  per- 
mit an  appeal  inagiven  case,  and  tor  other 
reasons  prohibition  is  not  tbe  proper  rem- 
edy, tbe  application  for  tbe  writ  will  be 
denied.  In  sucb  cases  the  judgment  of  the 
trial  court  is  conclusive.  In  Ex  parte 
Ferry  Co.,  104  U.  S.  519,  the  supreme  court 
of  the  United  States  bad  occasion  to  pass 
upon  this  question,  and  Chief  Justice 
Waitr,  in  deliverinK  the  opinion  of  tbe 
court,  said  :  "  It  is  no  ground  for  relief  by 
prohibition  tiiat  provision  has  not  been 
made  for  a  review  of  the  decinton  of  the 
court  of  original  jurisdiction,  by  appeal 
or  otherwise.  A  prohibition  cannot  be 
made  tu  perform  the  office  of  a  proceed- 
ing for  the  correction  of  mere  errors  and 
irregularities.  If  there  la  jurisdiction,  and 
no  provision  for  appeal  or  writ  of  error, 
the  judgment  of  the  trial  court  la  tbe 
judgment  of  tbe  court  of  last  resort,  and 
concludes  tbe  parties." 

For  tbe  foregoing  reasons  the  writ  is  de- 
nied. 

DuNBAB,  Stii.es,  and  Scott,  JJ.,  concur 
In  tbe  result. 

HoTT,  J.,  dissents. 

O  Wash.  St  628)         

Week  v.  Fremont  Mill  Co. 
(Supreme  Ccnirt  of  WaaMngUyn.    Jan.  96, 1893.) 

Uastbb  and  Servant — Defeotitb  Appliancies 
— AsaDMPTlON  OF  Risk. 
In  an  action  against  a  mill-owner  for  inju- 
ries occasioned  by  the  breakingot  a  wire,  wl^ich, 
by  means  of  a  pulley  and  weicrht  of  150  pounds, 
automatically  drew  up  out  of  the  way  a  saw 
when  not  In  use,  it  appeared  that  plaintiff  bad 
operated  the  saw  for  three  months;  that  he  was 
familiar  with  the  machinery,  and  considered  it 
his  duty  to  look  after  it;  and  that,  when  he 
passed  before  the  saw,  as  he  was   constantly  re- 

?nired  to  do,  nothing  hut  the  wire  prevented  it 
rom  falling  on  him.  He  testified  that  tbe  wire 
was  dark,  rusty,  and  worn,  and  that  its  fasten- 
ings were  old  and  worn;  ttiat  he  frequently  re- 
ported that  the  apparatus  was  out  of  repair,  and 
that  it  was  then  repaired  by  the  foreman,  and 
that  an  ezaminatioa  would  have  revealed  tihe  de- 
fects in  the  wire.  Held,  tbat  plaintiff  assumed 
the  apparent  risk,  and  a  nonsuit  should  have 
been  granted. 

Appeal  from  superior  court.  King  coun- 
ty ;  T.  J.  Humes,  Judge. 

Action  for  personal  injuries  by  J.  L. 
Week  against  Fremont  Mill  Company. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Beversed. 

Wiley,  Hule  &  &cott,  for  appellant.  Jas. 
BamlltoD  Lewis  and  L.  Hulaotber,  for  re- 
spondent. 


Scott,  J.  Thle  action  was  brought  by 
respondent  to  recoverfor  personal  Injuries 
received  by  him  while  in  the  employ  of  ap- 
pellant as  a  trimmer  at  appellant's  mill, 
in  Fremont,  King  county.  Wash.  The  po- 
sition of  respondent  was  by  a  saw,  called 
the"trim  saw,"  which  was  situated  some- 
where about  midway  between  the  head 
saw  and  tbe  edger.  Tbe  lumber,  after 
leaving  tbe  head  saw,  was  shoved  along 
rollers  to  the  trim  saw,  where,  after  being 
trimmed  and  cut  into  certain  sizes,  it  was 
shoved  past  it,  and  along  rollers  towards 
tbe  edger,  or  out  of  tbe  mill,  as  tbe  case 
might  be.  It  was  respondent's  duty,  ei- 
ther by  taking  bold  of  tbe  lumber  with  his 
hands,  or  by  booking  an  instrument  there- 
in, called  the  "picaroon,"  to  help  pull  it 
up  to  the  trim  saw,  and  adjust  It  there  in 
tbe  poaitiun  in  which  it  was  to  be  cut,  and 
then  it  was  his  duty  to  take  hold  of  the 
handle  attached  to  the  saw,  and,  by  pull- 
ing the  saw  towards  him,  run  it  through 
the  lumber.  The  frame  of  this  trim  saw 
was  suspended  from  a  point  directly 
above  the  rollers.  When  the  saw  bad  been 
run  through  the  lumber  in  this  manner  it 
was  drawn  back  by  weights  attached  to 
a  lever  beneath  the  floor.  A  wire  rope 
ran  back  from  the  saw  through  a  sheave 
in  tbe  wall,  and  from  there  below  tbe  floor, 
where  it  was  connected  with  this  lever, 
upon  which  weights  were  adjusted  sufB- 
clent  to  draw  the  saw  out  of  the  way, 
and  hold  It  there  uatll  It  was  to  be  used 
again  by  pulling  it  forward.  When  the 
saw  was  drawn  back  it  was  respondent's 
duty  to  assist  in  moving  the  lumbet  past 
the  position  of  the  saw  along  the  rollers 
towards  the  edger,  or  out  of  the  mill.  Ifi 
moving  the  lumber  from  the  right  side, 
and  past  the  saw  towards  the  left  aide,  or 
the  side  where  the  edger  was.  It  was  nec- 
essary for  him  to  pass  in  front  of  it. 
While  In  the  act  of  returning  from  the  left 
sidu  to  the  right  side,  after  having  assist- 
ed in  shoving  some  of  this  lumber  to  the 
edger,  the  saw,  by  tbe  breaking  of  the  wire 
rope,  swung  forward  against  his  right 
arm.  Inflicting  the  injuries  complained  of. 
He  alleges  In  his  complaint  that  defendant 
used  "an  old,  worn,  unsafe,  and  Insecure 
steel  wire  for  the  purpose  of  pulling  the 
saw  back  into  Its  position,"  etc.,  and 
that  "said  steel  wire  broke,  and  caused  tba 
saw  to  spring  forward  towards  this  plain- 
tiff." The  material  allegations  of  the  com- 
plaint are  denied  by  the  defendant's  an- 
swer, and,  in  addition,  it  alleges  that 
plaintiff  was  well  acquainted  with  the 
construction  and  operation  of  said  'saw 
and  appliances,  and  had  the  same  means 
of  knowledge  of  any  defect  tbat  might  ex- 
ist in  tbe  steel  wire  as  any  other  servant 
of  the  defendant,  and  tbat  it  was  the  duty 
of  the  plaintiff  to  see  that  the  machinery 
and  appliances  were  In  good  order  and  re- 
pair, and  tbat  the  defendant  and  its  serv- 
ants used  due  care  and  diligence  about 
the  construction  of  said  saw  and  its  ap- 
pliances, and  had  no  knowledge  of  any  de- 
fect therein  prior  to  tbe  happening  of  the 
accident;  that  in  the  selection  of  said  ateel 
wire  it  used  proper  precautions  to  procure 
safe,  secure,  and  suitable  steel  wire;  and 
that  said  injury  was  not  caused  by  any 
negligence  of  defendant,  but  was  caused 
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by  the  neKlIceiice  of  plaintiff  himself. 
When  the  iMaintiCf  rested  lils  i-ase  the  de- 
fendant niored  for  a  minRait  on  the 
ground  that  bis  own  evidence  would  not 
warrant  a  recovery,  which  motion  the 
court  denied.  The  reapoudent  had  been 
at  work  on  the  trimmiiie  saw,  in  charge 
ot  it,  about  three  months  before  the  acci- 
dent occurred,  and  had  worked  aroniid 
and  about  its  Immediate  vicinity  for 
three  weeks,  or  nearly  so,  before  taking 
charge  of  it,  and  in  all  had  been  employed 
about  tills  mill  for  a  period  of  some  six 
weeks  before  he  bep;an  to  run  the  trimmer. 
The  evidence  upon  most  of  the  points 
going  to  show  ueiillgeuce  on  the  part  ot 
the  defendant  was  conflicting.  The  jury, 
having  found  for  the  plaintiff,  uiust  neces- 
sarily have  found  that  the  defendant  was 
negligent, and  the  only  point  nre  shall  con- 
sider Is  as  to  the  negligence  of  the  plaintiff 
himself,  and  this  only  from  his  own  testi- 
mony. One  tiayder  was  foreman  of  the 
mill,  and  put  tlie  plaintiff  at  this  station 
without  Informing  him,  as  the  plaintiff 
Claims,  of  the  danger  attending  the  situa- 
tion; and,  when  aeked  the  direct  ques- 
tiou,  the  plaintiff  says  that  be  did  not 
kuow  there  was  any  danger  connected 
therewith,  owing  to  his  inexperience  in 
operating  machinery.  That  it  was  Sny- 
der's duty  to  look  after  the  mill  and  the 
machinery,  and  see  that  it  was  in  proper 
cundltlon,  and  to  instruct  the  men  in  their 
work.  He  claims  no  such  Instruction 
was  given  him,  and  that  be  was  not  in- 
formed by  any  one  that  it  was  a  port  of 
hlsdaij  to  look  after  the  particular  part 
of  the  machinery  which  be  was  operat- 
ing. His  testimony  does  show  that  he 
knew  how  the  machinery  was  constructed 
and  operated,  so  far  as  this  saw  was  con- 
cerned; and  it  also  appears  heunderstood 
It  was  his  duty  to  look  after  It,  to  some 
extent  at  least,  regardless  of  the  tact  as 
to  whether  he  bad  been  told  to  do  so  or 
not.  In  describing  the  saw  and  Its  appli- 
ances, and  the  manner  in  which  It  was 
operated,  be  testified:  "Well,  It  was  a 
frame  saw, — a  saw  banging  onto  a  frame, 
— the  frame  was  fastened  up  tothe  celling. 
I  guesH.and  there  was  a  wire  rope  to  hold 
it  back.  Question,  How  did  that  rope 
run?  Answer.  It  ran  over  to  the  wall 
and  down  stairs.  It  wasn't  fastened  to 
the  wall,  it  was  running  down  through 
the  floor,  through  a  pulley;  and  under 
the  floor  there  was  another  pulley,  and 
the  rope  went  through  and  over  that 
pulley,  and  It  went  sidewise  over  to  a 
lever  there.  Q,  What  was  that  lever  used 
for?  A,  Well,  it  was  used  for —  They  bad 
a  weight  there.  Q.  How  was  this  wire 
fastened  to  the  arm  of  the  pulley?  A, 
Well,  an  iron  wire,  or  steel  wire,  was  up 
there;  and  there  was  another,  a  common 
rope,  fastened  to  the  wire  rope.  Q.  What 
was  the  rope  that  was  fastened  to  it? 
A.  It  was  a  Manilla  rope,  I  think,  or  an- 
other common  rope.  Q.  How  heavy  was 
that  weight  at  the  end  of  the  rope?  A. 
150  pounds,  Q.  What  did  it  consist  of? 
A.  Iron.  Q.  What  was  tlie  condition  of 
this  rope,  as  far  as  you  can  remember,— 
how  was  this  rope?  A.  Well  it  looked— 
It  was  dark,  and  it  looked  awful  rusty 
and   worn.    Q.  The  steel    wire?    A.  The 


steel  wire;  yes,  sir.  Q.  And  bow  wuatbe 
rope?  A.  Well,  the  rope  was  worn  pretty 
bad;  it  was  dark."  He  testiflod  that  the 
saw  sometimes  got  out  of  repair  when  he 
was  operating  It,  and  that  Snyder  re- 
paired it;  also  that  Snyder  looked  over 
the  machinery  when  he  told  him  to,  and 
that  he  had  seen  Mr.  Benson  operate  the 
saw  before  he  (plaintiff)  took  charge  of  it. 
In  answer  to  a  question  as  to  whether  be 
had  not  adjusted  the  weights  In  the  story 
below  he  testified:  "I  guess  I  did  try  to 
fix  it  once,  but  I  didn't  understand  the 
business,  and  so  I  didn't  do  much  ot  it.  I 
put  in  just  a  little  piece  of  iron."  He  was 
asked  how  long  a  time  it  was  before  he 
got  hurt  that  Snyder  repaired  the  saw, 
and  answered:  "I  tuld  bim  that  the  saw 
wasn't  quite  right  a  good  many  times, 
and  be  has  fixed  it  more  than  once."  He 
thought  the  last  time  was  about  two 
weeks  before  he  got  hurt.  He  further  tes- 
tified that  the  wire  rope  "looked  dark  and 
rusty -like;  and  it  was  worn,  I  Icnow,  In 
a  good  many  places. "  He  also  said  there 
was  nothing  to  prevent  the  saw  from 
swinging  forward  in  front  of  the  rollers 
and  striking  bim  if  he  was  in  front  of  it, 
and  the  rope  should  break.  The  follow- 
ing question  was  asked  him  :  "You  stated 
that,  from  a  question  put  to  you  by 
counsel,  that  there  had  been  no  examina- 
tion of  this  rope.  Suppose  there  had  been 
an  examination,  could  they  have  discov- 
ered the  detects  in  this  wire?"  And  be 
answered,  "Yes,  sir,"  The  following 
questions  were  asked  him,  and  answers 
made  by  hira:  "You  knew  when  you  put 
the  weights  on  the  saw  that  it  was  au 
old  piece  of  rope?  Answer.  Yes,  sir. 
Question.  How  long  was  that  before  you 
got  your  arm  hart?  A.  Weil,  that  was 
just  after  I  started  there.  Q.  And  that 
old  worn-out  rope,  or  worn  rope,  that 
yon  speak  of,  was  un  there  about  three 
months,  then,  before  you  got  hurt?  A. 
Yes,  sir. " 

It  clearly  appears  from  the  rlointitt's 
own  testimony  that  he  knew  the  bad  con- 
dition of  the  wire  rope,  although  he  says 
that  he  did  not  suppose  it  would  bretk. 
He  knew,  howeyer,  that  it  sustained  a 
weight  of  150  pounds,  and  that,  if  it  broke 
when  be  was  passing  In  front  ot  the  saw, 
as  he  says  he  was  constantly  required  to 
do,  the  saw  would  likely  strike  him  in 
sn'lnging  forward.  The  plaintiff  was  a 
man  33  years  old,  and,  tor  aught  that  a|>- 
pears,  was  possessed  of  ordinary  sense. 
No  one  could  operate  this  saw  without 
appreciating  the  danger  connected  there- 
with in  case  the  rope  to  hold  it  back 
should  give  way.  It  required  no  expert 
knowledge  to  apprise  one  of  the  fact  that 
an  old,  worn  rope  sustaining  a  weight  of 
liSO  pounds  was  in  danger  ot  breaking. 
The  danger  was  apparent  to  the  senses, 
and,  operating  it  under  such  circum- 
stances ns  are  shown  in  this  case,  he  must 
be  deemed  to  have  assumed  the  apparent 
risk  connected  therewith.  Anderson  v. 
Lumber  Co.,  (Minn.)  49  N.  W.  Rep.  664; 
Berger  v.  Railway  Co.,  89  Minn.  78,  38  N. 
W.  Rep.  814;  Russell  v.  Railway  Co.,  82 
Minn.  231,  20  N.  W.  Rep.  147;  Heath  v. 
Mining  Co.,  65  Iowa,  737.  28  N.  W.  Rep. 
148;  Mc Glynn  ▼.  Brodle,  81  Cal.  377.    The 
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testimonT  throughout  the  case  showB 
that  he  knew  an  nincb,  M  not  morp,  about 
the  condition  of  the  rope  than  any  oue 
else  about  the  mill.  Hia  own  attempt  to 
fix  the  saw  by  adjustlnK  the  weights,  and 
bla  notltyini;  Snyder  at  dlHerent  times 
to  repair  It,  show  be  understood  that  be 
had  some  sort  of  charge  over  the  saw 
and  its  appliances,  and  that  It  was  ex- 
pected of  him  that  he  would  notify  the 
foreman  when  repairs  were  needed,  which 
be  could  not  or  should  not  choose  to 
make.  He  also  knew  Snyder's  duties 
were,  as  foreman,  to  repair  and  snpply 
machinery,  and  he  Testified  that  Snyder 
did  repair  this  particular  machinery  when 
be  asked  him  to.  The  testimony  aa  to 
any  neKligence  upon  the  part  of  the  de- 
fendant, tbrongb  a  failure  upon  the  part 
of  Snyder  or  at  all,  was  conflicting,  as 
stated.  It  was  contended  by  the  defend- 
ant that  n  new  rope  had  been  put  on 
shortly  after  the  plaintiff  commenced 
work,  and  that  there  were  no  apparent 
defects  in  the  rope  which  broke:  that 
Snyder  bad  no  notice  or  knowledgeof  any 
defect  in  It.  The  plaintiff  denied  that  the 
rope  had  been  changed,  but  did  not  claim 
that  he  bad  notlSed  Snyder  of  Its  unsafe 
condition.  He  said  he  did  not  think  It 
would  break,  but  that  its  old  and  worn 
condition  would  have  been  apparent  to 
any  one  looking  at  it.  Under  the  law  ap- 
plicable to  the  facts  appearing  by  the  plain- 
tiff's individual  testimony  there  could 
have  been  no  recovery.  The  motion  for 
a  nonsuit  should  have  been  granted.  The 
judgment  in  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  it. 

Andbks.  C.  J.,  and  Du.nbar,  Hoyt,  and 
STiLiSri,  JJ.,  concur. 


Seattle  &  M.  Ry.  Co.  v.  Sobeikr  et  aJ. 
{.Supreme  Court  of  Waahlngtim.  Jan.  36,  1893.) 
Eminent  DoMAtH—MEASuRB  or  Damaoes. 
In  proceedings  to  appropriate  a  strip  of 
land  for  a  right  of  way  in  which  the  real  con- 
test at  the  triiil  was  made  by  tenants  for  a  term 
of  years,  it  was  error  to  admit  testimony  as  to 
the  value  of  the  land  taken  and  of  the  buildings 
and  fruit  trees  thereon,  since  the  measure  of 
the  tenant's  damages  was  the  amount  of  diminu- 
tion In  value  of  their  lease  t>ecause  of  the  8i>- 
propriation.    Ddnbas,  J.,  dissenting. 

Appeal  from  superior  court.  King  coun- 
ty; .1.  A.  Stbattox,  Judge. 

ThoniHS  Biirke,  {Barke,  Sbepard  & 
Vi'oodii,  of  counsel,)  for  appellant.  Dser 
Jt  CrHven,  tor  respondents. 

Andkrs,  C.  J.  This  was  a  proceeding 
under  the  act  of  March  21, 1890,  to  appro- 
priate a  strip  of  land  lOU  feet  in  width  for 
the  purposes  of  a  right  of  way  for  appel- 
lant's railroad  across  lota  1  and  3  in  sec- 
tion 3,  township  2.5  N.,  range  3  E.,  in 
King  county,  and  to  ascertain  and  deter- 
mine the  compensation  to  be  paid  to  the 
owners  and  all  others  Interested  for  the 
taking  or  Injury  to  said  laud.  It  appears 
that  one  Patrick  O'Afeara  was  the  owner 
of  botb  of  said  lots,  and  that  respondents 
were  tenants  of  lot  8  under  a  lease  for  the 


term  of  five  years  from  August  12, 1889,  of 
which  term  about  one  year  had  expired 
at  the  time  of  the  commencement  of  these 
proceedings.  The  state  was  also  a  nomi- 
nal party  on  account  of  its  ownership  of 
the  tide-lands,  a  small  portion  of  which 
the  petitioner  claimed  would  be  occupied 
by  the  right  of  way,  but  was  not  repre- 
sented at  the  trial.  Lot  3  lies  on  the  shore 
of  Paget  sound,  and  was  used  by  respond- 
ents, as  appears  from  the  record,  for  the 
purposes  of  gardening,  and  of  raising 
poultry  and  swine.  But  a  small  portion 
of  the  whole  tract,  however,  was  actually 
devoted  to  those  purposes,  and  that  con- 
sisted of  a  narrow  strip  between  the  wa- 
ter's edge  and  a  high  bluff,  on  which  were 
situated  the  garden,  orchard,  dwelling- 
house,  and  various  other  buildings  used 
by  the  respondents  In  the  prosecution  of 
their  business.  Appellant's  right  of  way 
crossed  this  portion  of  the  premises,  and 
it  is  claimed  by  the  respondents  that  It  in- 
cludes within  its  limits  all  the  buildings 
excepting  the  dwelling-house,  wblch  was 
ot^y  partially  on  the  right  of  way,  the 
fences,  and  many  fruit  trees,  and  that  the 
appropriation  of  this  land  by  the  railroad 
destroyed  a  large  quantity  of  growing 
vegetables,  and  deprived  them  of  the  use 
of  the  most  valuable  portion  of  their  lease- 
hold estate.  At  the  trial  in  the  8uperi<>r 
court,  as  before  Indicated,  11  was  sought 
to  assess  the  damages  resulting  from  the 
taking  of  the  land  to  the  owner  of  both 
lots  as  well  as  to  the  respondents,  but,  al- 
though It  is  stated  In  the  brief  of  appel- 
lant, and  is  doubtless  true,  that  the  Jury 
rendered  a  verdict  and  assessed  damages 
to  O'Meara,  it  is  not  shown  by  the  record 
that  any  answer  was  filed  by  him,  or  that 
he  was  represented  by  counsel,  and  it  ap- 
pears that  the  only  real  contest  on  the 
trial  was  that  waged  by  respondents. 
The  latter  In  their  answer  claimed  dam- 
ages In  the  sum  of  95,000.  The  jury 
awarded  them  f 600,  for  which  Judgment 
was  entered,  and  from  which  the  petition- 
er appealed. 

No  exceptions  are  taken  to  the  charge 
of  the  court  to  the  Jury,  and  the  only  er- 
rors alleged  relate  to  the  ruling  of  the 
court  In  the  reception  and  rejection  of  tes- 
timony. Most  of  appellant's  objectious 
are  without  any  substantial  foundation, 
not  being  supported  by  the  record;  but 
there  is  one.  however,  that  cannot  be 
overlooked,  and  which  must  work  a  re- 
versal of  the  Judgment.  It  is  this:  The 
respondents  were  permitted  to  introduce 
testimony  as  to  the  value  of  the  land  tak- 
en, and  of  the  buildings  which  were  upon 
It  when  they  took  possession  under  their 
lease,  and  of  the  value  of  fruit  trees  grow* 
ing  thereon.  So  far  as  the  respondents 
were  concerned,  the  question  was  not  one 
of  the  value  of  the  premises,  for  that 
would  not  necessarily  determine  the  value 
of  the  lease,  but  of  the  value  of  the  use  of 
the  land  for  their  unexpired  term.  They 
hud  only  a  limited  interest  In  the  land, 
and  were  entitled  to  compensation  only 
for  damages  to  that  interest.  II  they  had 
been  the  owners, themeasureof  their  dam- 
ages would  have  been  the  difference  be- 
tween the  market  value  of  the  land  before 
the  taking  of  tbe  right  of  way  and  imme- 
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diately  afterwards,  Irrespectlre  of  any 
benefltH  accrning  from  the  building  of  the 
railroad,  and  the  game  principle  Bhonid  be 
applied,  BO  tar  as  possible,  in  determining 
the  compensation  to  whirh  they  were  en- 
titled as  tenants.  In  this  case  the  re- 
spondents are  entitled  to  be  fully  paid  the 
difference  In  the  marlset  value  of  the 
nse  of  the  premises  for  the  remainder  of 
the  terra  of  their  lease  before  the  building 
of  the  railroad  and  the  value  after  its  con- 
struction, or,  in  other  words,  the  amount 
of  diminution  in  value  of  their  lease  be- 
cause of  the  appropriation  ;  and  that  may 
be  shown  by  the  opinion  of  witnesses  hav- 
ing knowledge  of  such  value  or  of  the  rent- 
al value  of  such  premises  in  the  neighbor- 
hood, and  who  are  acqnainted  with  the 
character  and  situation  of  the  premises. 
In  case  no  market  value  for  such  leasehold 
Interests  can  be  shown,  It  may  be  neces- 
sary to  receive  the  opinion  of  witnesses  as 
to  the  value  of  this  particular  lease  before 
and  after  the  condeninatlon.  In  addition 
to  the  damage  to  their  leasehold  estate, 
the  respondents  are  entitled  to  recoverthe 
value  of  growing  crops  destroyed  by  the 
building  of  the  railroad,  and  also  the  value 
of  any  buildings  erected  by  them  for  their 
own  use  and  benefit,  and  which  they 
would  be  entitled  to  remove  at  the  expira- 
tion of  their  term,  or  the  co.st  of  removing 
them  to  another  part  of  the  premises,  it 
Bu  removed.  Respondents  will  have  a 
right  to  show  the  condition  of  the  prem- 
ises at  the  time  they  took  possession  un- 
der the  lease,  and  the  condition  in  which 
they  had  been  put  by  them  at  the  time  of 
the  taking  by  appellant,  as  such  testimo- 
ny would  have  some  bearing  upon  the 
question  of  the  value  of  their  interest  in 
the  land,  and  if  It  shall  be  shown  to  be 
necessary  to  remove  the  dwelling-house 
back  from  the  right  of  way  the  cost  of 
such  removal  should  be  paid  by  appellant. 
But  It  would  not  be  competent  to  show 
the  value  of  the  work  done  on  the  prem- 
ises by  respondents,  excepting  theclearing 
of  the  land,  which  was  stipulated  for  in 
the  lease  as  a  part  of  the  rent  reserved,  in 
addition  to  the  yearly  payment  of  money, 
and  which  goes  to  make  up  the  amount 
of  the  rent  paid  by  respondents.  It  may 
be  well  to  remark,  in  this  connection,  that 
in  this  class  of  cases  it  is  difficult,  if  n<»t 
impossible,  to  lay  down  a  nileof  universal 
application  as  to  what  may  be  considered 
as  elements  of  damage,  as  the  equities  of 
the  parties  must  more  or  lessdepend  upon 
the  particular  facts  and  circumstances  of 
each  case.  Everything  canned  by  the  ap- 
jtroprlation  which  renders  the  balance  of 
the  estate  less  uspf'jl  and  convenient  should 
be  considered  in  eHtiroating  the  compensa- 
tion to  be  paid.  For  the  error  indicated 
the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

HovT  and  Scott,  J  J.,  concur;  Stiles, 
J.,  in  the  result. 

Dunbar.  J.  I  dissent.  While  the  de- 
fendants would  not  be  entitled  to  value 
of  the  land,  or  necessarily  to  the  value 
of  the  buildings,  yet  I  tlitnk  their  value 
would  be  a  circumstance  tending  to  show 
the  value  of  the  leasehold  interest.  The 
value  of  the  lease  can  only  be  gathered 


from  Bach  testimony,  and  from  clrcnm- 
Btancesof  this  kind.  At  least.ltlB  oneway 
of  arriving  at  the  value. 


KiBfiOH  V.  Derby.    (No.  14,576.) 
(Supreme  Cvart  of  California.    March  10, 1893.) 

APPBAL  BT  EXBCUTOB— NBCB98ITT  OP  BoXD. 

A  complaint  alleged  that  defendant,  as  ex- 
ecutor of  a  certain  estate,  received  money  belong- 
ing to  platntifl,  and  that  plaintiff  made  a  de- 
mand therefor,  which  was  refused.  It  also 
asked  that  a  personal  judgment  be  rendered 
against  defendant  for  such  money,  which  was  done 
on  defendant's  failure  to  appear.  Afterwards, 
on  defendant's  motion,  the  court  below  dispensed 
with  the  undertaking  on  appeal.  Held,  that  un- 
der Code  Civil  Proc.  i  94t),  providing  that  when 
an  appellant  is  an  executor  the  court  may  iu  its 
discretion  dispense  with  a  bond  on  appeal,  it  not 
appearing  that  the  rights  of  the  estate  were  not 
involved,  the  appeal  would  not  be  dismissed. 

In  bank.  Appeal  fromBnperiorconrt,  Al- 
ameda county;  Joh.n  Ellbwouth,  Judge. 

Nye  &  liiohartlson,  fur  appellant.  Dodffe 
&  Fay,  tor  respondent. 

Pr  Haven,  J.  Motion  to  dismiss  an  ap- 
peal from  a  judgment  rendered  In  favor  of 
plaintiff  and  against  defendant.  The 
ground  of  the  motion  is  that  oo  undertak- 
ing on  appeal  baa  been  filed.  In  the  com- 
plaint it  is  averred  that  the  defendant  Is 
the  duly  appointed,  qualiHed,  and  acting 
executor  of  the  estate  of  Julia  Kirsch,  de- 
ceased, and  also  "that  on  or  about  the  22A 
of  May,  1800,  the  defendant,  as  such  execu- 
tor as  aforesnld,  received  the  sum  of  f3,725 
from  the  German  Savings  and  Loan  Soci- 
ety, (a  corporation,)  to  and  for  the  use 
and  belonging  to  plaintiff. "  Thecomplaint 
further  alleges  plaintiff's  demand  upon 
defendant  for  the  money,  hnd  his  refusal 
to  pay,  and  asks  for  a  personal  judgmeiiL 
against  him  for  the  amount  named.  The 
defendant  did  not  answer,  and  judgment 
by  default  was  rendered  against  him  per- 
sonally, as  prayed  for  in  the  complaint- 
The  court  below,  upon  motion  of  de- 
fendant's attorneys,  made  an  order  un- 
der section  946  of  the  Code  of  Civil  Proced- 
ure dispensing  with  the  undertaking  on 
appeal,  which  order  also  recites  that  It 
appeared  that  the  defendant  was  an  exec- 
utor, and  about  to  appeal  from  the  Judg- 
ment. We  cannot  say  from  the  recor<l 
that  this  order  was  made  In  a  case  to 
which  section  946  of  the  Code  of  Civil  Pro- 
cedure does  not  apply.  That  section  pro- 
vides that  when  the  appellant  is  an  execu- 
tor, or  other  person  acting  In  another's 
right,  the  court  may  in  its  discretion  dlB- 
pense  with  the  security  required  by  the 
chapter  of  theCodein  which  that  section  ia 
found.  It  is  nut  Indispensably  necessary, 
in  order  to  bring  a  case  within  this  sec- 
tion, that  a  judgment  should  have  been 
rendered  against  the  appellant  iu  his  rep- 
reHontative  capacity.  It  la  sufficient  if  it 
is  made  to  appear  to  the  court  that  the 
matter  in  litigation  really  involves  the 
rights  of  the  estate,  and  that,  if  the  judg- 
ment is  unreversed,  the  property  rigbtn 
of  such  estate  will  be  affected  and  Its  as- 
sets diminished.  Thus,  In  this  case.  If  th<9 
defendant  had  answered,  and  claimed  the 
right  to  retain  as  funds  of  the  estate  of 
which  he  is  executor  the  money  sued  fur  in 
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tlilB  aetton,  and  tbln  iBsne  bad  been  (onnA 
agalDBt  blm.and  Jnd^cment  thereupon  ren- 
dered sf^alnet  blm,  persuoally,  as  bere,  It 
-would  aeem  clear  that  in  appealing  from 
aocb  Jodgment  be  would  be  really  acting 
for  tbe  estate.  Such  appeal  would  be  a 
-contloned  assertion  by  blm  ul  the  right  of 
tbe  estate  to  the  fund  In  controrersy ;  and 
It  makeH  no  diSerence  that  In  tbia  case  no 
«acb  answer  has  been  filed  by  the  appel- 
lant. As  we  construe  the  complaint,  It  In 
effect  charges  that  the  defendont  collected 
the  money  sued  for  In  hia  capacity  as  exec- 
utor, and  claims  tbe  right  aa  such  execu- 
tor to  retain  It,  and  not  otherwise.  If 
tbls  be  BO,  and  be  is  allowed  to  retain  it, 
be  would  be  compelled  to  charge  bimself 
with  such  money  In  his  account  aa  execu- 
tor, and  the  same  would  be  subject  to  dis- 
tribution aa  assets  of  the  estate.  If,  bow- 
ever,  the  money  sued  for  rightfully  be- 
longs to  plaintiff,  and  not  to  the  estate  of 
wbicb  dffpndant  Is  executor.— and  this  ia 
what  the  judgment  appealed  from  deter- 
mines,—then.  It  already  charged  with  it, 
tbe  defendant  would  be  entitled  to  a  cred- 
it therefor,  upon  showing  this  tact,  and 
that  be  had  been  compelled,  without  fault 
on  bis  part,  to  pay  it  to  plnlntiff  under 
ancb  judgment.  Whether  a  personal  judg- 
ment against  the  defendant  was  proper 
under  the  complaint  is  a  question  which 
luTolves  the  merits  of  the  appeal,  and 
Dpon  which  we  express  no  opinion  at  this 
time.    Motion  to  dismiss  appeal  denied. 

We  concur:    Brattt,   C.   J.;    McFab- 
X.AND,  J. ;  Habribo.m,  J. ;  Sbabpbtkin,  J. 


(»  Cal.  663)  -^~~" 

Campbell  t.  West  et  at.    (No.  14,601. )i 
(Suvremt  Court  qf  Calljofmia.    March  34, 1893.) 

Db&th  or  Fabtt — Substitution— AMansuaiiT  or 
CoifPi.i.n!T— Allegation  or   RspiiBsunATiTS 
Capacitt. 
1.  Under  Code  Clrll  Proc.  |  885,  which  pro- 
Tides,  inter  aUa,  tbat,    "In  case  of  tbe  death  or 
any  disability  of  a  party,  the  court,    on   motion, 
nay  allow  the  action  or  proceeding  to  be  con- 
tinaod   by  or  against  hts  representative  or  suo- 
oeaaor  in  interest, "  the  substitution  will  be  made 
«B  aoggiestion  of  the  death  of  a  party,  and  on 
ex  varie    motion  showing  the  appointment  and 
qnaliflcatlon  of  an  executor  or  administrator. 

JL  As  amended  complaint  alleged  that  fh« 
•rtginal  plaintlS  died  testate,  and  that  D.  was 
"didy  appointed  and  qnalifled  as  ezecutar  of  the 
last  will  and  testament  of  said  deceased,  and 
•Tar  since  has  been  and  now  is  the  duly  acting 
and  qualified  execntor  of  the  estate  of  said  de- 
oeaaed. "  Held  that,  while  the  allegation  of  rep- 
resentatlTe  capacity  would  have  been  insulBcient 
U  tbe  action  had  been  originally  brought  by 
4ie  executor,  it  served  the  purpose  where  the 
amended  complaint  was  filed  by  leave  of  court. 
In  conneotioD  with  a  decree,  for  tbe  purpose  VI 
•bowing  tbat  the  action  waa  oontinuea  in  the 
!  of  plaintiH  as  executor. 


Commissioners'  decision.    In  bank.    Ap- 

ril  from  superior  court,  Orange  county ; 
W.  Towner,  Judge. 

Victor  Atontffomery,  for  appellants. 
Bay  BtUingaley,  for  respondent. 

PrrzoBRALD.C.  Tbls  Is  an  appeal,  upon 
tbe  Judgment  roll,  from  a  decree  foreclos- 
ing a  mortgage  executed  by  defendants. 
It  appears  tbat  the  original  plnlntiff  died 

'Betaearing  denied.    iJi  Fm.  liep.  W& 


wblle  tbta  eaae  waa  pending  here  on  a 
former  appeal,  (86  Cal.  107,  24  Pac.  Rep. 
1000,)  and  tbat  the  present  plainttif  waa 
thereupon  substituted  as  administrator  of 
tbe  estate  of  said  deceased  upon  tbe  sug- 
gestion and  motion  of  plaintiff's  attorney. 
After  tbe  reversal  of  tbe  judgment  and  tbe 
filing  of  tbe  remittitur  In  tbe  court  below, 
plaintiff  moved  tor  and  obtained  leave  to 
file  an  amended  complaint,  in  wblcb, 
among  other  things,  he  alleges  "that  on  or 

about  the day  of  Apvll,  189U,  Robert 

Campbell,  ttao  original  plaintiff  in  said  ac- 
tion, died  testate  in  tbe  county  of  Los  An- 
geles, Cal.,  end  that  subsequently,  to-wit, 
on  or  about  the  12th  day  of  June,  1890, 
said  David  F.  Campbell  was  duly  appoint- 
ed and  qualified asexecutorof  the  last  will 
and  testament  of  said  deceased,  and  ever 
since  has  been  and  now  is  tbe  duly  acting 
and  qualltied  executorof  the  estate  of  said 
deceased."  Tbe  amended  complaint  was 
duly  filed,  and  a  copy  thereof  personally 
served  on  each  of  the  defendants,  but  no 
copy  was  served  on  their  attorney.  De- 
fendants having  fulled  to  appear  and  an- 
swer or  demur  to  tbe  amended  complaint 
within  the  time  allowed  by  law,  no 
further  time  having  been  granted  by  the 
court,  the  default  of  tbe  defendants  was 
duly  entered. 

It  is  claimed,  with  somesbowof  serious- 
ness, that  "tbe  facts  upon  which  tbe  pres- 
ent plaintiff's  cause  of  action  depends  are 
tbe  death  of  the  original  plaintiff,  and  his 
appointment  as  executorof  the  estate  of 
said  deceased,  and  substitution  as  such 
executor  lu  place  and  stead  of  said  de- 
ceased. These  facts  could  not  be  set  forth 
by  amended  complaint,"  but  should  have 
been  pleaded  by  supplemental  complaint. 
Section  S85  of  the  Code  of  Civil  Procedure 
provides,  among  other  things,  tbat  "in 
case  of  the  death  or  any  disability  of  a 
party  tbe  court,  on  muiion,  may  allow 
tbe  action  or  proceeding  to  be  continued 
by  or  against  his  representative  or  suc- 
ccHsor  in  interest;"  and  tbe  practice  in 
this  state  Is  well  settled.  In  such  cases,  for 
courts  to  allow  the  substitution  to  be 
made  upon  suggestion  of  the  death  of  a 
party,  and  on  ex  parte  motion  showing 
tbe  appointment  and  qualification  of  tbe 
executor  or  administrator  of  the  estate  of 
tbe  deceased  party.  Tbe  other  provisions 
of  this  section  i-elating  to  gubstitution  "In 
case  of  any  other  transfer  of  Interest," 
when  Set  lu  motion  by  plaintiff  or  tbe  per- 
son to  whom  the  transfer  is  made,  or  by 
defendant.  If  for  any  reason  he  desires  to 
avail  himself  of  such  transfer  fur  any  pur- 
pose, must  be  made  by  supplemental  com- 
plaint or  answer. 

It  is  further  claimed  tbat  tbe  amended 
complaint  Is  Insufficient  because  it  falls  to 
properly  allege  plaintiff's  appointment  as 
executor.  If  this  action  bad  been  original- 
ly brought  by  plaintiff  as  executor,  etc., 
there  would  be  some  force  In  the  sugges- 
tion, for  in  that  case  the  complaint  should 
allege  the  death  of  the  testator,  "bis  leav- 
ing a  last  will  and  testament,  tbe  appoint- 
ment therein  of  plaintiff  as  executor,  tbe 
probate  of  tbe  will,  tbe  issuance  of  letters 
testamentary  thereon  to  plaintiff,  and  bla 
qualification  and  entry  upon  thedlscharge 
of  IiIh  duties  as  executor;"  and  while  the 
allegutioa  of  represeulative  capacitor,  ob- 
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)ected  to,  la  InBDfficient,  it  was  not  eaaen- 
tial,  but  It  aerveathe  purpusu,  baTing  been 
filed  by  leave  of  court,  in  cunnectlon  with 
tbe  decree  of  foreclosare,  ot  shuwlnK  that 
this  action  was  continued  in  tbe  name  ot 
tbe  plaintiff  ati  executor,  which  ninat  have 
been  preceded  by  tbe  auggestion  of  tbe 
death  of  the  orlKinal  plaintifl,  and  satis- 
factory proof  on  an  ex  parte  motion  in 
the  court  below,  after  tbe  case  was  re- 
versed, of  the  appointment  and  qualifica- 
tion of  plaintiff  as  executor.  Nor  is  this 
presumption  Inconsistent  with  plalntlff'3 
substitution  as  administrator  by  order  of 
this  court,  while  tbe  case  was  peudlnK 
here  on  a  former  appeal,  wblch  we  are 
satisfied  was  a  clerical  error.  But  admit- 
ting that  it  was  not  a  clerical  error,  and 
that  the  substitution  here  was  the  only 
one  made,  tbe  powers  and  duties  of  execu- 
tors and  administrators,  nnder  our  stat- 
ute In  relation  to  actions  ot  this  character, 
are  in  all  respects  tbe  same.  In  either 
case,  he  Is  permitted  to  continue  the  ac- 
tion as  the  representative  or  successor  in 
interest  of  tbe  deceased  plaintiff,  and 
whatever  may  be  recovered  therein  are 
assets  ot  tbe  estate  of  wblch  he  Is  the  legal 
repretientatlve;  and  tbe  misnomer  or  mis- 
description of  the  plaintiff's  representative 
capacity  Isimmaterlal.for  the  reason  that 
the  object  was  to  continue  the  action  In 
the  name  of  tbe  legal  representative  of  the 
deceased,  and,  as  tbe  powers  and  duties  of 
executors  and  administrators  are  thesame 
with  respect  to  actions  ot  this  character, 
the  mistalce  of  the  clerk  (If  it  was  a  rais- 
Take)  in  confounding  these  representative 
titles  WHS  one  whlcb  a  person  In  his  posi- 
tion would  be  liable  toraake.and  one  that 
could  not  by  any  possibility  have  operat- 
ed to  the  injury  ot  the  defendant. 

As  these  are  tbe  only  questions  neces- 
sary to  be  consldei'ed,  it  follows  from  the 
views  which  we  have  expressed  that  the 
Jodgnient  should  be  affirmed,  and  we  so 
advise. 

We  concur:    Foote,  C.  ;  Temple,  C. 

Pkh  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 


S3  Cal.  800  — — — . 

SiCHLER  T.  -liOOK  et  Hi.    (No.  14,472.) 
(Swpreme  Cowrt  of  California.   March  11, 1898.) 

FOUECLOSURE   OP    MORTOAOE — JURISDICTION— ReO- 

OKD  OS  Appeal — Jcdomest  Roll  —  Presump- 
tions—  Effect  of  Foheclosuue — Pleading — 
Decree. 
1.  On  appeal  from  a  Jud^ent  on  the  ground 
that  tbe  court  had  no  jurisdiction,  tbe  verity  of 
all  matters  in  tbe  record  which  are  essential  to 
sbotr  ]arisdiction  will  be  conclusively  presumed. 
a.  Code  Civil  Proc.  %  415,  provides  that  proof 
of  service  of  summons  and  complaint  in  case  of 
publication  must  bo  the  affidavit  of  the  printer, 
and  an  affidavit  of  a  deposit  nf  a  copy  in  the 
post-office,  if  the  same  has  been  deposited.  Sec- 
tion I57U  declares  that  the  judgment  roll,  in  case 
the  complaint  be  not  answered  by  any  defendant, 
consists  of  the  summons,  with  the  affidavit  or 
proof  of  service,  and  the  complaint,  with  a  mem- 
orandum indented  thereon  that  tbe  default  of  the 
defendant  in  not  answering  was  entered,  and  a 
copy  of  the  judgment,  field,  thatsince  tbe  Judg- 
ment roll  can  alone  be  looked  to  on  appeal,  in  de- 
termining whether  the  court  had  Jurisdiction, 
the  fact  that  tbe  order  of  publication   was  made 


three  days  after  the  flrst  pnbliostlon  cannot  b» 
shown  by  the  order  of  publication,  bat  only  by  a. 
bill  of  exceptions. 

3.  Under  section  670,  providing  that  the  Judg- 
ment roll  must  contain  the  affidavit  or  proof  of 
service,  the  record  ia  not  defective,  though  it 
contains  only  a  copy  of  such  affidavit,  since  it 
will  be  presumed  that  the  original  was  lost,  «nd 
that  a  oopy  was  substitnted  by  order  of  the 
court,  as  allowed  by  section  1045. 

4.  The  indorsement  on  the  oomplaint  of  the 
'  default  of  tbe  defendant,  as  required  by  suction 
670,  will  be  presumed  to  have  been  made  upon 
proper  proof  of  the  mailing  of  the  complaint, 
though  sacb  indorsement  is  prior  to  the  date  of 
tbe  affidavit  of  mailing. 

5.  In  an  action  to  forer.lose  a  mortgage  an 
averment  of  the  complaint  that  defendant  "tias 
or  claims  to  have  some  interest  or  claim  npoa 
said  premises,  whioh  interest  is  aubseqaent  to 
and  subject  to  the  lien  of  the  plalntilf 's  mort- 
gaga, "  is  BulBoient  to  show  that  defendant  is  a 
proper  party.  The  character  of  defendant's  in- 
terest need  not  be  set  forth. 

6.  In  California  a  mortgage  is  only  a  lien  on 
the  land,  and  the  effect  of  a  sale  under  a  decree 
of  foreclosare  is  to  extingaish  the  rights  of  all 
defendants  acquired  subsequentl.v  to  the  date  of 
tbe  mortgage.  Therefore  u  provision  of  the  de- 
oree  that  defendant,  and  all  persons  claiming  or 
to  claim  under  him,  "be  forever  barred  and 
foreclosed  of  and  from  all  equity  of  redemption 
and  claim  in  and  to  said  mortgaged  premises, " 
is  mere  surplusage,  and  adds  nothing  to  tha 
effect  of  the  sale. 

7.  The  omission  from  the  decree  of  the 
name  of  a  defendant  who  has  been  summoned 
does  not  affect  his  rights. 

8.  A  mortgagee  need  not,  before  bringing  suit 
to  foreclose  the  mortgage,  give  notice  of  bia 
election  to  consider  the  whole  debt  due,  either 
to  the  mortgagor  or  to  persons  claiming  nnder 
him. 

In  bank.  Appeal  from  superior  court, 
Orange  county;  J.  W.  Towner,  Judge. 

Action  to  foreclose  a  mortgage  by  Pblllp 
Slcbler  against  P.  H.  Look  and  D.  A.  Ar- 
rasmltb.  Judgment  for  plaintiff.  Defend- 
ant Arrasmith  appeals.     Afflrmed. 

6feo.  Hayford,  I.  N.  Everett,  and  Frank 
C.  Prescott,  for  appellant.  /.  E.  Mesa- 
more,  for  respondent. 

Harrison,  J.  Action  tor  tbe  foreclosure 
ot  a  mortgage.  Judgment  b3'  default 
was  entered  against  all  of  the  defendants. 
Tbe  defendant  Arrasmith  lias  appealed 
upon  the  grounds  that  the  court  had  nu 
Jurisdiction  to  enter  tlie  Judgment  against 
him,  and  that  the  Judgment  as  entered  ex- 
ceeds tbe  allegations  of  tbe  complaint. 
Tbe  service  upon  tbe  appellant  was  by  the 
publication  of  tbe  summons.  It  is  recite<l 
in  the  Judgment  "that  P.  H.  Look  •  •  • 
and  D.  A.  Arrasmith,  the  above-named 
defendants,  have  been  duly  and  regularly 
sunimoned  to  answer  unto  the  plaintiffa 
complaint  herein,  and  that  the  said  de- 
fendants, and  each  of  them,  have  made  de- 
fault ia  that  behalf,"  etc^  and  in  the  judg- 
ment roll  is  found  an  atndavit  which  was 
filed  Dpcember  29, 1S90,  sufficient  in  lorm 
and  substance,  of  a  publication  ot  the 
summons  in  the  Santa  Ana  Standard, 
commencing  September  20,  IMK).  The 
Judgment  roll  also  contains  n  docunipiit 
which  was  filed  March  4,  1891,  wblch  pur- 
ports to  be  a  copy  of  an  affidavit  made 
January  5,  1891,  of  tbe  deposit  on  the  19tli 
of  September,  1800,  "pursuant  to  an  order 
of  the  court,"  of  a  copy  ot  the  summons 
and  complaint  iu- tbe  post-ofQce,  directed 
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to  tbe  appellant  at  Keokuk,  Towa.  A 
memorandam  of  the  default  of  the  appel- 
lant, bearing  date  December  29, 1S90,  la  at- 
tached  to  tbe  complaint,  and  tbe  JodK- 
ment  was  rendered  January  H,  1801. 
There  la  printed  In  tbe  transcript,  after 
tbe  Jndgment  roll  and  notice  of  appeal,  a 
document  which  parporta  to  be  an  order 
for  the  service  of  tlieanmmona  upon  tbe 
appellant  bypnhlicatlon  in  tbe  Santa  Ana 
Btandard  for  two  calendar  months  Irom 
the  19th  day  of  September,  1890.  'I'bls  or- 
der bears  tbe  date  of  September  28, 1890, 
and  was  filed  on  that  day,  and  Is  authen- 
ticated by  a  certificate  of  the  county  clerk 
that  it  is  a  "correct  copy  of  the  original 
on  file  In  my  oiSce. " 

1.  It  is  contended  by  tbe  appellant  that 
the  constrnctive  service  shown  by  this 
record  was  insnfflcient  to  give  the  court 
Jorisdiction  over  him  lor  tbe  reason  that 
the  deposit  In  the  post-offlce  and  the  first 
publication  of  the  summons,  having  been 
made  prior  to  tbe  date  of  tbe  order  there- 
for, were  of  no  effect,  and  that  tbe  publica- 
tion after  the  date  of  the  order  was  not 
for  the  period  of  time  therein  directed; 
also,  that  the  only  evidence  of  mailing  a 
copy  of  tbe  summons  is  a  copy  of  an  affi- 
davit made  after  the  memorandum  of  tbe 
default  had  been  attached  to  the  com- 
plaint, and  not  filed  until  after  the  entry 
of  Judgment.  Tbe  presumption  of  ver- 
ity which  attaches  to  the  record  of  a 
domestic  judgment  Is  the  same  upon  a  di- 
rect appeal  therefrom  as  exists  In  a  collat- 
eral attack;  the  only  difference  being 
that,  upon  a  direct  appeal,  It  is  esBential 
for  tbe  party  seeking  to  sustain  tbe  Judg- 
ment to  show  by  tbe  record  itself  that  the 
court  had  jurisdiction  of  the  defendant, 
whereas  in  a  collateral  attack  tbe  entry 
of  the  jndgment  is  Itnelt  conclusive  of  snch 
Jurisdictlun.  Upon  a  direct  attack,  there 
is  no  presumption  in  favor  of  the  exist- 
ence of  any  fact  eusential  to  the  Jurisdic- 
tion of  the  court  over  the  defendant,  but, 
In  all  matters  of  which  the  judgment  con- 
tains a  record,  its  verity.  In  tbe  absence  of 
any  contradictory  evidence,  will  be  pre- 
sumed as  lullyasupon  a  collateral  attack. 
Tbe  defendant  may  upon  a  direct  appeal, 
by  bill  of  exceptions,  present  evidence  out- 
side of  the  record  for  the  purpose  of  show- 
iugtbatthe  court  did  not  have  Jurisdiction 
over  him,  wblle  in  a  collateral  attack 
such  objection  is  available  only  when  It 
appears  from  the  record  itself.  In  both 
eases  the  record  Is  conclusive  as  to  all 
matters  as  to  which  It  speaks,  unless  Im- 
peached In  the  foregoing  manner.  As  was 
said  by  Mr.  Justice  McFarl&nd  in  Ly- 
ons v.Boach,  84  Cal.  30,  Zi  Fac.  Rep.  1026: 
"The  main  difference  between  collateral 
and  direct  attacks  is  that  in  the  former 
the  record  alone  can  be  Inspected,  and  is 
concluslTely  presumed  to  be  correct,  while 
on  direct  attack  the  true  facts  may  be 
shown,  and  thus  the  judgment  itself  on 
appeal  maybe  reversed  or  modified."  The 
recitals  in  a  jndgment  are  the  court's  rec- 
ord of  its  own  acts,  and  although  upon  a 
direct  appeal  the  Jurisdiction  of  tbe  court 
Im  not  to  be  established  by  its  mere  asser- 
tion i'l  the  Judgment  that  It  had  acquired 
juristiiction.  yet,  if  snch  recital  finds  sup- 
pui  t  ill  ullier  portions  of  tbe  record,  which 


under  any  condition  of  taeta  cotdd  exist, 
it  will  be  presumed,  in  the  absence  of  any 
contradictory  showing,  tbat  socb  condt- 
tion  of  facts  existed. 

The  "record"  of  tbe  judgment  Is  the 
Judgment  roll.  The  docnmeutswblch  shall 
constitute  this  record  are  specified  In  sec- 
tion 670,  Code  Civil  Proc,  to  be,  "In  case 
the  complaint  be  not  answered  by  any  de- 
fendant, the  summons,  with  tbe  affidavit 
or  proof  of  service,  and  the  complaint, 
with  a  memorandum  Indorsed  thereon 
tbat  the  default  of  the  defendant  In  not 
answering  was  entered,  and  a  copy  of  tbe 
judgment;"  and  section  415,  Id.,  provides 
that  "proof  of  service  of  summons  and 
complelut  must  be  (8)  in  case  of  poblica- 
tlun,  tbe  afiSdavlt  of  the  printer  or  his 
foreman  or  principal  clerk,  abowing  tbe 
same,  and  an  affidavit  of  a  deposit  of  a 
copy  of  the  summons  in  the  post-offlce,  U 
tbe  same  bas  been  deposited."  Under 
these  provisions,  we  must  bold  that  tbe 
record  of  tbe  jndgment  in  tbe  present  ease 
attirraatively  sbows  tbat  the  court  bad 
Jurisdiction  of  the  appellant.  It  Is  recited 
therein  that  be  had  been  "duly  and  regu- 
larly summoned;"  and  there  is  found  In 
the  judgment  roll.  In  support  of  this  re- 
cital in  tbe  Jndgment,  an  affidavit  of  pub- 
lication of  the  summons,  and  of  a  deposit 
of  a  copy  thereof  as  required  by  the  stat- 
ute. The  statute  has  provided  that  un- 
der certain  circumstances  tbe  court  may 
obtain  Jurisdiction  of  a  defendant  by  a 
service  of  the  summons  by  publication, 
and  what  shall  be  the  proof  of  snch  serv- 
ice; and,  In  support  ol  the  jndgment  of 
tbe  couit,  it  will  be  presumed  upon  a  di- 
rect appeal.  In  the  absence  of  any  evidence 
to  the  contrary,  that  this  mode  of  service 
was  made  under  a  proper  order  of  the 
court  therefor,  and  that  a  sufficient  affi- 
davit for  such  order  was  presented  to  the 
court  bofore  making  the  order.  The  order 
of  piiblicatiou  bearing  date  September  23, 
189U,  cannot  be  considered  for  the  purpose 
of  Impeaching  tbe  record  of  the  judgment, 
and  cannot  be  used  in  contradiction  of 
such  record  any  more  than  any  other  or- 
der or  minute  of  the  court  made  in  the  ac- 
tion. Upon  an  appeal  from  a  final  judg- 
ment the  only  papers  that  can  be  consid- 
ered, where  there  Is  no  bill  of  exceptions, 
are  tbe  notice  of  appeal  and  jndgment 
roll.  Splnettl  v.  Brignardello,  63  Cal.  2^8. 
If  the  appellant  had  desired  to  show  that 
no  order  for  publication  was  made  until 
September  23d,  and  tbat  the  publication 
and  mailing  of  the  summons  were  prema- 
ture and  unauthorized,  he  sbonid  have 
presented  such  facts  In  a  bill  of  exceptions 
by  which  the  proofs  upon  which  he  would 
rely  would  be  properly  authenticated. 

Under  the  same  rule,  it  must  be  intend- 
ed that  the  original  affidavit  of  mailing 
bud  been  lost,  and  tbat  the  copy  found  in 
the  judgment  roll  was  substituted  there- 
for by  the  order  of  the  court  upon  a  prop- 
er showing,  (CodeCivil  Proc.  §  1045;)  also, 
that  the  indorsement  upon  the  complaint 
ol  the  default  of  the  defendant  prior  to 
the  date  of  the  affidavit  was  made  upon 
proper  proof  of  surb  mailing,  even  thongh 
the  same  does  not  now  appear  In  the  rec- 
ord. The  jurisdiction  of  the  court  did  not 
depend    upon    the    preservation   of    the 
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proof  bt  tbe  service,  but  upon  the  fact 
That  the  Bervice  had  been  made,  (Estate 
of  Newman,  76  Cal.  220,  16  Pac.  Rep.  887; 
Mason  t.  Measenger,  17  Iowa,  263;)  and 
the  entry  of  the  default  was  not  a  step  In 
acquirlne  jurisdiction,  but  an  act  of  the 
pourt  after  jurisdiction  had  been  acquired. 
When  jurisdiction  has  once  beeu  acquired, 
it  is  not  lost  by  a  failure  to  preserve  a 
record  of  the  acts  by  which  It  was  ac- 
quired ;  and  tbe  acts  of  the  court  in  exer- 
cising Its  inherent  power  to  amend  its  rec- 
ord or  to  supply  a  lost  record  will  be  pre- 
sumed to  have  been  properly  exercised. 
It  appears  from  the  record  of  the  ]ad(;- 
ment  that  at  tbe  date  of  this  memoran- 
dum of  default  the  service  upon  the  ap- 
p(>llant  was  complete,  and  that  tbe  time  for 
his  appearance  bad  expired. 

2.  Tbe  averment  in  tbe  complaint  that 
tbe  appellant  "has  or  claims  to  bavesome 
interest  or  claim  upon  said  premises, 
which  Interest  or  claim  Is  subsequent  to 
and  subject  to  the  lien  of  the  plaintiff's 
mortgage,"  was  for  the  purpose  of  show- 
ing that  tbe  appellant  is  a  proper  party 
defendant,  and  is  sufllcient  therefor.  The 
character  of  his  interest  is  Immaterial  to 
the  plaintiff,  and  need  not  be  set  forth  in 
the  comriluint.  Poett  v.  Stearns,  28  Cal. 
22(i;  Anthony  v,  Nye,  80  Cal.  401.  Such 
an  averment  is  not  an  issuable  fact.  El- 
der y.  Spinks,  53  Cal.  293.  If  the  appellant 
had  desired  to  protect  such  interest,  he 
should  have  appeared  and  presented  it  to 
the  court,  with  the  grounds  upon  which 
he  claimed  its  protection.  It  he  has  any 
interest  in  the  mortgaged  premises  para- 
mount to  the  mortgage,  it  will  not  be 
affected  by  the  judgment  or  the  sale  there- 
under. A  sale  of  tbe  mortgaged  premises 
under  the  judgment  entered  ugainet  him 
by  default  will  be  limited  in  its  effect  to 
the  rights  acquired  therein  by  biin  subse- 
quent to  the  mortgage,  irrespective  of 
the  character  of  the  averment.  McComb 
V.  Spangler,  71  Cal.  418,  12  Pac.  Rep.  347: 
Payn  v.  Grant,  23  Hun,  134;  Frost  v. 
Koon,  30N.Y.428;  Bank  v.  Goldman.  75  N. 
Y.  127 ;  Smith  v.  Roberts, 91  N.Y. 477 ;  Jones, 
Mortg.  §  1589. 

3.  The  provision  In  the  judgment  fore- 
closing all  persons  claiming  under  the  de- 
fendant Look  must  be  construed  under 
the  foregoing  rule,  which  limits  theeffectof 
a  sale  under  the  ordinary  decree  of  fore- 
closure to  a  transfer  of  the  title  of  the 
mortgagor  as  it  existed  in  him  at  thedate 
of  the  mortgage.  The  omission  of  the 
name  of  the  appellant  from  the  decree 
does  not  affect  bis  rights;  nor  does  the 
provision  therein,  "that  the  defendant 
Look,  and  all  persons  claiming  or  to  claim 
under  him,  •  •  •  be  forever  barred  and 
foreclosed  of  and  from  all  equity  of  re- 
demption and  claim  In  and  to  said  mort- 
gaged premises,"  add  in  any  respect  to 
the  effect  of  a  sale  under  the  decree,  be- 
yond wiiat  It  would  have  had  If  the  pro- 
vision had  been  omitted.  This  provision, 
although  generally  found  in  judgments  of 
foreclosure,  does  not  in  reality,  under  our 
i^ystem  of  procedure,  add  anything  to  the 
effect  of  the  judgment.  Its  insertion  is 
due  to  the  conservatism  of  the  profession, 
which  hesitates  to  adopt  a  reform  in 
procedure,  and  prefers  to  adhere  to  tbe 


forms  which  were  used  under  a  different 
system.  Under  tbe  old  chancery  system, 
where  it  was  considered  that  a  morl^agre 
was  a  conveyance  of  the  title  to  tbe  land, 
courts  of  equity  permitted  the  mortgagor 
to  redeem  his  land  from  the  mortgage 
notwithstanding  the  law-day  of  the  mort- 
gage had  passed.  In  order  to  cut  off  this 
equity  of  redemption,  the  mortgagee  pre- 
sented his  bill  for  a  strict  foreclosure  of 
the  mortgage,  and  in  the  decree  upon  that 
bill  the  cijurt  named  a  day  prior  to 
which  the  mortgagor  might  redeem,  and 
that  upon  his  failure  to  do  so  he  should 
thereafter  be  forever  foreclosed  of  bis  e<i- 
uity  of  redeiiiption,  and  all  right  and  title 
in  the  lands.  This  procedure  continued 
to  prevail  in  those  states  in  which  courts 
of  equity  were  distinct  from  courts  of  law 
after  it  bad  been  determined  that  a  mort- 
gage was  only  a  lien,  and  did  not  convey 
the  title.  Under  the  system  of  procedure 
inthisstate,  where  tbe  mortgage  is  held  to 
be  only  a  lien  upon  tbe  land,  to  be  en- 
forced by  its  sale  under  tbe  jadgment  of  a 
court,  the  effect  of  such  sale  is  of  itself  to 
extinguish  the  right  and  claim  of  all  the 
defendants  in  the  action  acquired  subse- 
quent to  the  date  of  the  mortgage,  and  to 
vest  in  the  purchaser  tbe  title  of  the  mort- 
gagor at  the  date  of  the  mortgage,  dis- 
charged of  all  such  right  and  claim. 
Goodenow  v.  Ewer,  16  Cal.  401;  San  Fran- 
cisco v.  Lawton,  18  Cal.  405;  Montgomery 
V.  Middlemls,  21  Cal.  103.  There  are  in- 
stances in  which  rights  of  defendants  ac- 
quired prior  to  the  date  of  the  mortgage 
may  be  adjudicated  and  determined  by 
the  judgment,  but  these  are  exceptional 
and  well  recognized  in  practice.  In  the 
ordinary  action  of  foreclosure  the  judg- 
ment need  only  determine  the  amount  of 
the  debt,  the  defendant  who  is  personally 
liable  therefor,  and  direct  a  sale  of  the 
mortgaged  lands,  and  an  application 
of  their  proceeds  to  satisfy  this  amount, 
with  such  provision  for  the  rights  of 
the  defendants  between  themselves  may 
be  presented  in  the  case.  Leviston  v. 
Swan,  33  Cal.  480.  For  the  purpose  of 
procuring  a  writ  of  assistance  without 
delay,  in  case  it  maybe  required,  it  is  ex- 
pedient to  include  a  provisloa  that  it  may 
issue  without  further  notice,  as  this  la  bot 
a  part  of  tlie  execution  of  a  judgment  for 
foreclosure.  Montgomery  v.  Tutt,  11  Cal. 
100;  Montgomery  v. Middlemls, 21  Cal. lOS. 
Whether  the  interest  of  the  defendants 
In  the  lands  is  set  forth  by  them  in  their  an- 
swer, or  whether  they  suRer  default,  the 
effect  of  the  sale  under  the  judgment  is  la 
Itself  to  foreclose  and  extinguish  whatev- 
er rights  they  have  acquired  in  the  lands 
subsequent  to  the  mortgage.  The  term 
"foreclosure"  has  Itself  acquired  a  modem 
significance,  corresponding  with  tbe 
change  in  the  procedure.  Instead  of  being 
efte<;ted  by  the  judgment  itself,  it  is  effect- 
ed by  the  sale  under  the  judgment;  and 
therefore  a  provision  in  the  judgment  for 
the  foreclosure  becomes  meaningless  and 
redundant.  Goldtree  v.  McAllster,  86  Cal. 
10.5,  24  Pac.  Bep.  801. 

4.  It  was  not  necessary  for  the  plaintiff, 
before  bringing  suit,  to  give  to  the  mort- 
gagor or  to  the  appellant  any  notice  of 
his  election  to  consider  the  whole  of  the 


Digitized  by 


Google 


GbL) 
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debt  dae.    Hewitt  v.  Dean,01Cal.5,27Pac. 
Rep.  423.    Tbe  JudgmeDt  1b  nfflrmed. 

We  concar:  McFari.and,  J.;  Db  Ha- 
ven, J.;  Gabodtte.  J.:  Patebson,  J.; 
Sbarpstbin,  J. 


BiOBLBB  T.  Look  et  oL    (No.  14,478.) 
(SuprtTne  Court  of  California.    March  11, 1893.) 

In  bank.  Appeal  from  superior  court,  Orange 
county:  J.  W.  Towheb,  Judge. 

Accion  to  foreclose  a  mortgage  by  Fhilip 
Sichler  against  P.  H.  I>ook  and  D.  A.  Arrasniith. 
Jadgment  tor  plaintiff.  Defendant  Arrasmitb 
appeals.     AfBrmed. 

Geo.  Hayford,  Z.  N.  Everett,  and  Frank  C. 
Prescott,  for  apiwllant.  J.  M.  Messmore,  for  re- 
spondent 

Feb  Curiam.  For  the  reasons  given  in  Uiohler 
V.  Look,  W  Paa  Rep.  220,  (No.  U,473,)  the  judg- 
ment is  affirmed. 


98  Cal.  ITS 

Cody  v.  Bean  et  al.    (No.  14,402.) 
(Supreme  Court  of  Calif omUi.    March  11, 1893.) 

MOBTOAOES— FORBCLOSrBE— LiTIOATIOS  OF  Pab- 

AMOUKT  Title. 
W^here  one  of  the  defendants  in  a  mort- 
gage foreclosure,  other  than  the  mortgagor,  an- 
swers and  sets  up  a  title  paramount  to  that  of  the 
mortgagor  and  mortgagee,  such  title  cannot  be 
litigated  in  tbe  foreclosure  suit,  and  tbe  judg- 
ment will  be  so  modified  as  not  to  prejudice  the 
rights  of  the  claimant  of  such  paramount  title. 

Department  2.  Appeal  from  Buperlor 
court.  Mono  county;  O.  F.  Hakbh,  Judee. 

Action  by  M.  J.  Cody  against  A.  E. 
Bean  and  otbers.  Jadgment  tor  plaintiff. 
Defendant  StnrKeon  appeals.  Judgment 
modified  and  affirmed. 

Chas.  L.  Hayes,  Richard  S.  Miner,  and 
S.  M.  Eddy,  for  appellant.  Reddy,  Camp- 
bell  &  MetaoD,  for  respondent. 

McFari.and,  J.  The  defendants  Bean 
and  Brown  executed  a  mortgage  to  thn 
assignor  of  plaintiff  upon  two  adjoining 
mines,  one  of  wbicb  Is  called  tbe  "Rattle- 
snake Extension  Mine."  Several  other 
persons  were  made  defendants  as  claiming 
Home  Interest  In  tbe  mortgaged  premises. 
All  tbe  defendants  made  default  excei>t 
James  H.  Sturgeon,  wlio  answered,  set- 
tio;;  op,  In  brief,  tbat  plaintiff  acquired  no 
interest  in  the  undivided  two-thirds  of 
said  Rattlesnake  Extension  by  said  mort- 
gas^inadeby  Bean  and  Brown;  that  the 
latter  had  no  rigbt  or  title  to  or  in  said 
two-thirds;  and  that  at  the  time  of  the 
execu  tlon  of  said  mortgage,  and  ever  since, 
said  Sturgeon  vtras  and  has  been  "tbe  sole, 
lawful,  and  exclusive  owner''tbereof ;  and 
tbe  prayer  of  the  answer  is  that  he  (Stur- 
geon) "be  adjudged  and  decreed  the  sole 
exclusive  owner  of"  said  two-thirds,  and 
that  plaintiff  be  enjoined  from  asserting 
any  interest  tbereln.  His  answer  contains 
no  denial  of  any  of  tbe  averments  of  tbe 
complaint  wbicb  are  material  lu  an  ac- 
tion to  foreclose  a  mortgage.  Judgment 
wafl  rendered  for  plaintiff,  and  said  de- 
fendant Sturgeon  appeals  therefrom,  and 
from  an  order  denying  a  new  trial. 

Tbe  title  to  a  portion  of  the  mortgaged 
premises  thus  asserted  In  appellant's  an- 
swer wag  paramount  and  hostile  to  the 


title  of  the  mortgagors  and  mortgagee; 
and  It  has  been  held  here,  uniformly  and  re- 
peatedly, tbat  such  a  title  cannot  be  liti- 
gated in  an  action  to  foreclose  a  mort- 
gage. Ord  v.  Bartlett,  83  Cal.  428,  23  Pac. 
Rep.  705,  and  cases  there  cited;  McComb 
▼.  Spangler,  71  Cat.  418, 12  Pac.  Rep.  847; 
San  Francisco  t.  Lawton,  18  Cal.  474; 
Slcbler  v.  Look,  29  Pac.  R-sp.  220,  (No.  14,- 
472,  filed  March  11, 1802,)  and  cases  there 
cited.  In  Ord  v.  Bartlett,  supra,  it  was 
held  that  a  demurrer  to  such  a  complaint 
was  properly  sustained.  In  the  case  at 
bar,  when  the  appellant  commenced  offer- 
ing his  evidence  to  show  bis  paramount 
title,  respondent  objected  to  It  because  it 
wos  "irrelevant,  immaterial,  and  tends  to 
prove  no  issue  In  tbe  case."  The  objec- 
tion should  bave  been  sustained,  but  It 
was  erroneously  overruled.  After  that 
the  trial  proceeded  upon  no  very  well  de- 
fined theory,  but  It  Is  probable  that  the 
court  undertook  to  try  and  determine  ap- 
pellant's said  paramount  title.  If  the  is- 
sue as  to  that  title  bad  been  properly  be- 
ft)re  the  court,  we  are  not  prepared  to  say 
that  its  conclusion  about  it  was  errone- 
ous; but  we  shall  not  examine  that  ques- 
tion, for  to  allow  such  Issues  to  be  liti- 
gated In  an  action  to  foreclose  a  mort- 
gage when  the  sale  under  the  decree  car- 
ries to  the  purchaser  merely  such  title  as 
tbe  mortgagor  had.  would  be  to  sanction 
n  condemned  practice  and  confuse  litiga- 
tion. 1  itles  like  tbat  asserted  by  appel- 
lant "must  be  settled  In  a  different  action, 
giving  rise,  as  tbey  generally  do,  to  ques- 
tions of  purely  legal  cognizance."  San 
Francisco  v.  Lawton,  supra.  As  to  the 
general  averment  In  the  complaint  that 
tbe  defendants  named  "have  or  claim  to 
bave  some  Interest"  In  tbe  mortgaged 
premises  which  were  "subject  to  the  lien 
of  plaintiff's  mortgage,  **  and  when  It  Is  an 
Issuable  averment,  see  Slcbler  v.  Look,  su- 
pra. Whether  or  not  a  judgment  rendered 
in  a  foreclosure  suit  which  determined  an 
issue  of  paramount  title  thus  improperly 
presented  could  afterwards  be  collaterally 
attacked.  Is  a  question  not  arising  here. 
We  do  not  think  that  tbe  judgment  In  the 
case  at  bar  really  affects  tbe  title  which 
appellant  sets  up  in  bis  answer;  but,  to 
make  that  point  clear,  we  have  consid- 
ered it  proper  to  follow  the  precedent  of 
Ord  V.  Bartlett,  and  mndify  the  judgment 
in  tbat  respect.  It  Is  ordered  that  tbe 
judgment  of  the  superior  court  herein  be 
inodif1?d  by  adding  thereto.  Immediately 
before  the  words  "done  in  open  court," 
the  following:  "Provided,  that  nothing 
In  this  Judgment  shall  be  construed  or  held 
to  prejudice  or  affect  any  right  or  title  of 
the  defendant  James  H.  Sturgeon  to  any 
part  of  tbe  said  mortgoged  premises  which 
he  may  have  had  prior  to  and  at  the  time 
of  the  execution  of  the  mortgage  set  forth 
in  the  complaint  herein,  and  which  be  as- 
serts adversply  to  the  title  of  the  mort- 
gagors tbereln."  And  as  thns  modlfled 
the  judgment  and  order  denying  a  new 
trial  are  affirmed,  without  costs  to  re- 
spondent. 

We  concur:     Db     Have.n,    J.;    Shaup- 

BTEIN,  J. 
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In  re  Bdbton'r  Eat  ate.   (No.  14,064.) 

(Supreme  Court  qf  Calif omia.    March  19, 1898.) 

DuMiBSAi,  ov  APPEu>-FAii.nBa  to  Fili  Bn.ii 

OF  BXOIPTIONS. 

Though  rule  3  of  the  sapreme  court  re- 
qxilres  an  appellant  to  file  his  bill  of  exceptions 
within  40  days  after  perfecting  his  appeal,  fail- 
ure to  file  such  bill  within  more  than  a  year  after 
perfeotinf;  an  appeal  is  no  ground  for  dismisital, 
where  appellant  has  been  trying,  In  good  faith, 
to  secure  a  settlement  of  her  bill  of  exceptions, 
and  a  mandate  of  the  court  has  issued  to  oompel 
the  settlement  thereof. 

Id  bank.  Appeal  from  snperlor  court, 
San  Diego  county;  W.  h.  Pibrcb,  Judge. 

Appeal  ol  Maggie  Ijeacb  from  an  order 
allowing  attorney's  fees  in  the  matter  nf 
the  estate  ot  Henry  S.  Burton,  deceased. 
Motion  to  dl8mis8  denied. 

Wellborn,  Pnrker  <&  Stevens,  for  appel- 
lant. Works,  Gibson  <&  Tltua,  (or  re- 
spondents. 

Peb  Coriam.  Thin  is  an  appeal  from  an 
order  of  the  superior  court  of  San  Diego 
county,  allowing  ao  attorney's  fee  to  J. 
S.  Callen,  attorney  (or  the  abHent  heirs  of 
said  estate.  Respondents  move  to  dismiss 
the  appeal  upon  theclerk's  certificate  that 
no  transcript  baa  been  certified,  and  no 
bill  of  exceptions  or  statement  of  the  caHo 
has  been  settled.  Notice  of  appeal  whs 
filed  and  served  March  2, 1891,  and  an  un- 
dertaking on  appeal  in  due  form  was  also 
filed  on  said  day.  Under  rule  2  of  this 
court  the  appellant  has  40  days  after  the 
appeal  is  perfected,  and  the  bill  of  excep- 
tionH  and  statement  (If  there  be  any)  are 
settled,  to  file  the  transcript.  Since  appel- 
lant perfected  her  appeal,  it  appears  slie 
has  been  endeavoring,  in  good  faith,  to 
secure  a  settlement  of  the  bill  of  excep- 
tions; and  upon  the  12th  day  o{  March, 
1892,  this  court  issued  a  writ  of  mandate, 
etc.,  to  the  Judge  of  the  superior  court  of 
San  Diego  county,  requiring  htm  to  settle 
a  bill  of  exceptions  upon  tbo  appeal  in  this 
case.  For  these  reasons  the  motion  to 
dismiss  will  be  denied.  McOratb  t.  Hyde, 
71  Cal.  454, 12  Pac.  Bep.  497. 


PACIFIC  BEFOBT£B,yoL.  29. 
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In  re  Bubton's  Estatb.    (No.  14,953.) 
(Suprem*  Court  of  California.    March  18, 1893.) 

In  bank.  Appeal  from  superior  court,  Ban 
Diego  coanty:  W.  L.  Pibrcb,  Judge. 

Appeal  of  Magirie  Leach  from  an  order  mak- 
ing a  family  allowance  to  the  widow  in  the  mat- 
ter of  the  estate  of  Henry  B.  Burton,  deceased. 
Motion  to  dismiss  denied. 

Wellborn,  Parker  <t  Stevens,  for  appellant. 
Works,  Gibson  A  TUus,  for  respondents. 

Feb  CuBiAM.  This  is  an  appeal  from  an  order 
making  a  family  allowance  to  the  widow  of  a 
deceased.  Upon  the  authority  of  cane,  same 
title,  supra,  (No.  14,954,)  this  day  filed,  the  mo- 
tion to  dismiss  is  denied. 


In  re  Bubto:i's  Estati.    (No.  14,953.) 
(Supreme  Court  of  Calif  onita,.    March  13, 1893.) 

In  bank.     Appeal  from   superior  court,   San 
Diego  county;  W.  L.  Piekcb,  Judge. 

Appeal   of  Maggie  Leach   from   an   order  au- 
thorizing the  sale  of   real  estate  in  the  matter  of 
the  estate  of  Henry  IS.  Burton,  deceased.    Mo 
tion  to  dismiss  denied. 


WelXbom,  Pmrker  A  Steneru,  for  aitpellaat. 
Works,  Qibson  A  TitiM,  for  respondents. 

Feb  CiraiAii.  This  is  an  appeal  from  an  order 
authorizing  the  sals  of  certain  real  estate.  Up- 
on the  authority  of  case,  same  title,  supra,  (No. 
14,954,)  ttiia  day  filed,  the  motion  to  dismiss  is  de- 
nied. 


~"~^  «  CaL  OM 

People  t.  Turnboll.    (No.  20,838.) 
(Supreme  Court  of  CaUfomia.    March  17, 1893.) 

BbIBBBT— iNDICmBKT. 

Under  Fen.  Code,  |  166,  inflicting  a  penal- 
ty for  offering  bribes  "to  any  member  of  a  com- 
mon council,  board  of  supervisors,  or  board  of 
trustees  of  any  county,  city,  or  corporation," 
etc.,  an  indictment  charging  defendant  with  hav- 
ing offered  a  bril>e  "to  one  O.,  a  member  of  the 
board  of  directors  of  a  corporation,  to-wit, 
'Alta  Irrigation  District,'"  etc.,  and  failing  to 
allege  that  such  corporation  is  a  public  corpora- 
tion, is  fatally  defective,  as  the  section  applies 
only  to  public  and  guosi  public  corporations. 

In  bank.  Appeal  from  superior  court, 
Tulare  county ;  William  W.  Cbobs,  Judge. 

Walter  Turnbull  was  indicted  for  offer- 
ing a  bribe.  A  demurrerto  the  indictment 
was  sustained,  and  the  people  appeal. 
Affirmed. 

Atty.  Gen.  Hart  and  ManrteeE.  Power, 
Diat.  Atty.,  for  the  People.  Brown  & 
Daggett  and  Qeo.  A.  Knight,  for  respond- 
ent. 

Per  Curtau.  Tbia  is  an  appeal  by  the 
people  from  a  Judgment  sustaiolng  a  de 
murrer  to  an  indictment.  The  indictment 
is  based  upon  an  alleged  violation  of  sec- 
tion 1(15  of  the  Penal  Code,  which  reads  as 
follows:  "Every  person  who  gives  or 
offers  a  bribe  to  any  member  of  a  common 
council,  board  of  supervisors,  or  board  of 
trustees  of  any  county,  city,  or  corpora- 
tion, with  intent  to  corruptly  Influence 
such  member  In  his  action  on  any  matter 
or  subject  pending  before  the  body  of 
which  he  is  member,  *  *  *  la  puniaha- 
ble  by  Imprisonment  in  the  state-prison 
for  a  term  not  less  than  oneyearnor  mure 
than  fourteen  years,  and  is  disqualified 
from  holding  any  office  io  this  state. "  The 
defendant,  by  the  Indictment,  Is  charged 
with  offering  a  bribe  "to  one  E.  E.  Uid- 
dlngs,  a  member  of  the  bonrd  of  directlors 
of  a  corporation,  to-wit,  'Alta  irrigatlun 
District.'  with  intent  to  corruptly  influ- 
ence, "etc.  It  is  Insisted  that  the  words 
"member  of  a  board  of  trustees  of  a  cor- 
poration" are  not  broad  enough  to  in- 
clude a  member  of  a  board  of  directors  of 
a  corporation.  Section  4  of  the  Penal 
Code  reads:  "The  rule  ol  the  common 
law, that  penal  statutes  are  to  be  strictly 
construed,  has  no  application  to  this  Code. 
All  its  provisions  are  to  be  construed  ac- 
cording to  the  (air  Import  of  their  terms, 
with  a  view  to  effect  its  object  and  to 
promote  Justice. "  Section  958  of  the  Pen- 
al Code  is  as  follows:  "Words  used  in 
a  statute  to  define  a  public  offense  need 
not  be  strictly  pursued  In  the  indictment 
or  information,  but  other  words  couve.v- 
Ing  the  same  meaning  may  be  used."  Con- 
strued in  the  light  of  the  foregoing  provis- 
ions of  the  statute,  it  necessarily  folio ivs 
that  in  tiie  use  of  the  word  "trostee^ln 
said  section  the  legislature  Intended  that 
It   should  be   applied    iu  its  wideut    and 
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broadeflteenae.  InBaak  v.  Downey.63Cal. 
468,  it  was  decided  that  the  directors  of  a 
corpuratlon  were  Its  troHteett,  and  ttie  de- 
cision is  Mupported  by  abandtint  aathor- 
Ity.  ItiBlnaiated  that  the  word  "  corpo- 
ration," as  need  in  the  aectlon,  faaj)  no  rel- 
«reife  to  private  corporations,  but  refers 
§ololr  to  public  and  quasi  public  corpora- 
tions. If  Hucb  be  the  fact  tbe  indictment 
Isfatnlly  defective,  lor  there  is  nothioK  al- 
leged to  Indicate  that  tbe  Alta  irrigation 
district  Is  even  a  quasi  public  corpora- 
tion. An  irrigation  district  oreanlxed  un- 
der tbe"  Wrifthc  act"  Is  a  public  corpora- 
tioD.  Crall  V.  Irrigation  Dist..  87  Cal.  145, 
26  Pac.  Rep.  797.  Bat  there  is  uuthtng  in 
tbia  accusation  to  indicate  that  tbe  Alta 
irriKatlon  district  was  organised  under 
the  Wright  act.  While  this  court  will 
take  jadlcial  notice  of  the  Wright  act,  and 
that  a  corporation  organised  uniler  its 
provisions  would  be  a  public  corporation, 
there  are  no  such  allegations.  There  is 
Dotbing  iu  the  indictment  to  contradict 
tbe  fact  that  the  Alta  irrigation  district 
ma;  have  been  a  purely  private  corpora- 
tion, created  under  and  controlled  by  the 
general  corporation  laws  of  the  state. 
We  have  nothing  here  but  Its  name,  and 
tbename  of  a  corporation  Is  not  always 
a  true  index  of  its  objects  and  purposes. 
It  follows  that  the  Indictment  does  not 
charge  the  Alta  irrlga  tlon  district  to  be  a 
public  corporation,  and  it  is  therefore  sub- 
ject to  a  demurrer:  for  it  is  quite  clear 
that  tbe  section  of  tbe  Penal  Code  defining 
tbe  offense  relied  upon  by  the  prosecution 
was  not  intended  to  include  private  cor- 
purations.  The  chapter  of  the  Code  in- 
clndlog  this  flection  treats  of  "offenses 
against  poblic  justice,"  and  the  section  It- 
self, taken  as  a  whole,  leads  to  the  couclu- 
sloothatlt  Is  only  applicable  to  public 
and  quasi  public  corporations.  Let  the 
Jadginent  be  affirmed. 

Harrison,  J.,  took  no  part  in  tbe  fore- 
going decision. 

FSOPLX  V.  TUBMBOLL.     (So.  80,889.) 
(Supreme  Court  of  OaUfamia.    March  17, 1893. ) 

Appeal  from  superior  court,  Tulare  oouiity; 
William  W.  Cross,  Judge. 

Walter  TnrnbtiU  was  mdloted  for  bribery.  A 
demurrer  to  the  Indiounent  was  sustained,  and 
tbe  people  appeal.    Afflrmcd. 

Atty.  Oen.  Hart  and  Jfaurioe  E.  Power,  Dlst. 
Atty.,  for  the  People.  Brown  A  Daggett  and 
Ceo.  A.  Knight,  tor  resxxmdent. 

Per  Curiam.  Tbe  judgment  Is  affirmed  upon 
the  aathority  of  People  V.  Tumboll,  (No.  ia0,888,) 
aiPac.  Bep.  SOi,  ms  day  filed. 

Hakbisok,  J.,  took  no  part  in  the  foregoing 
decision. 


«  Cat  sa  

Crocker  e*  a/,  v.  Field's  Biscuit  &Cb acker 

Co.  et  «/.     (No.  13,677.) 
(Supreme  Court  of  Calif omta.     March  7,  1892.) 

BoSDS — CJoXSTRtlCTIOS — SALES— BBBACH  BT 

BuTEB— Liability. 
1.  Where  a  bond  is  conditioned  to  pay  plain- 
tiffs the  amounts  due  or  to  become  due  for  labels 
told  or  to  be  sold  to  tbe  principal  under  ezist- 
^Bg  contracts,  and  the  manufacture  of  the  labels 
Kqaires  the  making  of  plates,  which  are  useful 
lot  no  other  purpose,  tbe  principal  and  sureties 
V.29p.no.4— 15 


are  liable,  after  the  principal  orders  that  the 
labels  be  not  printed,  for  the  expense  already 
incurred  by  plaintiff  in  making  the  plates. 

2.  A  mere  offer  of  delivery  of  the  labels, 
without  actual  delivery,  was  sufficient  to  satisfy 
the  termu  of  the  bond,  and  fix  the  liability  ox 
the  principal  and  sureties  therefor. 

8.  Where  a  person  contracts  to  buy  labels, 
the  manufacture  of  which  requires  the  making 
of  special  plates,  useful  for  no  other  purpose, 
and  subsequently  notifies  the  seller  not  to  print 
the  labels,  such  buyer  is  liable  for  the  cost  al- 
ready incurred  of  making  the  plates. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
connty  of  San  Francisco;  E.  R.  Garbbb, 
Judge. 

Action  on  a  bond,  by  H.  S.  Crocker  and 
another,  against  tbe  Field's  Biscuit  & 
Cracker  Company  and  others.  Verdict 
and  Judgment  for  plaintiffs.  Defendants 
appeal.     Affirmed. 

./.  C. Martin. S.  Percy  Wrlfrbt.aad  Theo. 
Bradley,  for  appellants.  John  U.  DiekiB' 
son  and  Henry  E.  Monroe,  for  respond- 
ents. 

FooTR,  C.  This  action  is  upon  a  bond 
tor  f2,500,  executed  by  tbe  Field's  Bis- 
cuit &  Cracker  Company  as  principals, 
and  R,  Percy  Wright  and  William  Collins 
as  si.re'''e8.  Judgment  passed  tor  the 
plalntirf»,  from  which,  and  from  an  order 
den.ving  a  new  trial,  this  appeal  is  taken. 

The  defendant  corporation  bad  con- 
tracted with  the  plaintiffs  tor  tbe  sale  and 
delivery  to  It  of  certain  show-cards,  la- 
bels, and  linings  tor  boxes,  and  had  failed 
to  pay  for  them  as  agreed  upon,  and  the 
plaintiffs  had  levied  an  attachment  upon 
tbe  defendant's  property.  In  order  to  ob- 
tain a  release  of  that  attachment,  tbe 
bond  was  entered  Into  by  the  corporation 
as  principal  and  Wright  and  Collins  as 
sureties.  The  condition  of  the  bond  is 
"that  it  the  said  Field's  Biscuit  and 
Cracker  Company  shall  pay  to  said  H.  8. 
Crocker&Conipany  theniDonntdue  and  to 
become  due  to  them  tor  goods  sold  and 
delivered  to  said  Field'4  Biscuit  and 
Cracker  Company,  or  to  be  sold  and  de- 
livered to  said  company,  according  to  the 
terms  of  the  contracts  between  said  H.  S. 
Crocker  &  Company  and  said  Field's  Bis- 
cuit and  Cracker  Company  respecting  the 
same,  and  shall  fulfill  said  contract,  then 
this  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  effect. "  The  cor- 
poration, it  is  alleged,  tailed  to  pay  what 
it  owed  tor  goods  sold  and  delivered  un- 
der its  contracts,  and  this  action  was 
then  brought  to  recover  what  was  claimed 
to  be  due  the  plaintiffs.  Thore  seems  to 
be  no  question,  from  the  defendant  corpo- 
ration's answer,  but  what  at  least  f1,960.- 
50  was  due  theplqintlffsforgoods  sold  and 
delivered,  so  that  the  real  matter  for  de- 
termination is  whether  the  court  improp- 
erly allowed  evidence  to  go  to  the  jury 
as  to  tbe  cost  of  certain  plates  from  which 
labels  contracted  for  by  the  defendant 
corporation  were  to  be  printed,  and  in 
relusing  to  grant,  as  asked  tor,  two  in- 
structions of  the  defendants.  It  is  In- 
sisted that  there  was  no  contract  to  fur- 
nish plates,  no  claim  made  in  the  com- 
plaint for  their  value,  and  no  resiiousibil- 
it^'  on  tbe  bond  as  to  tbem.    The  con- 
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tract,  with  reference  to  which  the  bond 
was  made,  was  for  the  sale  and  delivery 
of  certain  labels,  among;  other  tblnga,  and 
it  appears  that,  as  a  necessity  for  the 
printing  of  these  labels,  and  their  delivery 
to  the  defendant  corporation  nnder  the 
contracts,  the  plates  had  to  he  made  at  a 
certain  expense  to  the  plaintiffs,  and  that, 
after  they  were  thus  made,  and  the  ex- 
pense incurred,  by  the  plaintiffs,  one  of 
the  defendants,  R.  Percy  Wright,  the 
agent  and  attorney  for  the  other  parties, 
ordered  that  the  labels  contracted  for 
should  not  be  printed  and  should  not  be 
delivered.  To  deliver  the  labels  under  the 
contract  it  was  as  much  a  necessity  to 
have  the  plates  as  the  paper  on  which  to 
print  them,  and  Wright  knew  that  the 
plates  were  to  be  charged  for  before  the 
bond  was  executed  if  the  goods  ordered 
were  not  taken,  as  agreed.  Therefore  we 
do  not  see  how  the  defendants  can  snc- 
cessfuUy  contend  that,  as  a  part  of  their 
contract,  they  are  not  responsible  for  the 
expense  of  making  the  plates,  now  useless 
to  the  plaintiffs.  Defendants  refused  to 
let  the  contract  be  carried  out.  They 
caused  the  expense  which  was  essential 
to  enable  the  delivery  of  the  labels  con- 
tracted for,  and  that  expense  was  neces- 
sarily Intended,  nnder  the  contract  which 
the  bond  referred  to;  and,  besides  that, 
it  was  claimed  by  plaintiffs  to  be  due  un- 
der the  contract,  wliich  fact  Wright  knew 
when  he  signed  the  bond. 

The  Instructions  to  oe  considered,  asked 
by  defendants,  were  these:  (1)  "The  jury 
must  leave  out  of  consideration  all  evi- 
dence respecting  goods  sold  by  plaintiffs 
to  the  defendant  Field's  Biscuit  and 
Cracker  Company,  which  are  not  shown 
to  have  been  actually  delivered."  (2) 
"The  Jury  must  leave  out  of  consideration 
all  evidence  respecting  goods  sold  or  de- 
livered by  plaintiffs  to  the  defendant 
Field's  Biscuit  and  Cracker  Company,  ex- 
cept show-cards,  labels,  and  munilla  lin- 
ings for  boxes."  The  court  qualified  the 
first  instruction  by  reading  to  the  jury 
section  1141  of  the  Civil  Code,  which  Is  as 
follows:  "Title  is  transferred  by  an  exec- 
utory agreement  for  the  sale  or  exchange 
of  personal  property  only  when  the  buyer 
has  accepted  the  thing,  or  when  the  seller 
has  completed  It,  prepared  It  for  delivery, 
and  offei-ed  it  to  the  buyer,  with  intent  to 
transfer  the  title  thereto,  in  the  manner 
prescribed  by  the  chapter  upon  '  Offer  of 
Performance.'"  The  court  then  said: 
"Now,  of  course,  If  in  this  case  the  plain- 
tiffs prepared  these  labels  on  the  order  of 
defendant,  and  It  was  defendant's  place, 
•as  part  of  its  contract,  to  call  for  them, 
and  did  not  do  it,  then  the  fact  that  they 
were  not  actually  delivered  is  of  no  conse- 
quence."  The  defendants  contended  tliat 
nothing  but  manual  delivery  will  satisfy 
the  terms  of  the  bond.  The  record  shows 
that  certain  labels  contracted  for  were 
prepared  and  offered  for  delivery  to  the 
defendant  corporation,  which  it  did  not 
take,  but  left  them  in  the  hands  of  plain- 
tiffs. The  corporathm  was  responsible 
for  the  payment  of  the  contract  price  for 
them,  and  the  court  committed  no  error 
in  the  course  pursued.  The  second  In- 
Bcructiou,  not  given  as  asked,  was  not 


proper  under  the  facts  of  the  case.  The 
price  of  the  plates  was  as  much  included 
in  the  contract,  if  the  defendant  refaaed, 
after  the  expense  was  incurred  at  its  re- 
quest, to  allow  the  labels  to  be  printed 
and  delivered,  as  it  the  labels  had  been 
printed  and  refused  by  the  defendant 
when  offered  for  delivery.  The  plates  were 
a  necessary  Ingredient  In  printing  and  de- 
livering the  labels,  and  the  fault  of  bavins 
them  made  and  left  as  useless  in  the  hands 
of  plaintiffs  was  that  of  the  detendnntcor- 
poration.  The  instruction  excluded  ail 
compensation  on  this  head  to  be  taken 
into  consideration  by  the  jury.  The  con- 
tract and  bond  were  both  made  with  ref- 
erence to  the  law  governing  sucli  sales  of 
goods,  and  we  see  nothing  in  the  admis- 
sion of  evidence  or  the  action  of  the  court 
as  to  Instructions  In  the  least  degree  prej- 
udicial to  the  defendants.  Upstone  v. 
Weir,  64  Cal.  12ft.  The  appeal  has  no 
merit,  as  we  think,  and  the  judgment 
and  order  sboold  be  afUruied. 

We  concur:  Bblcbbr,  C;  Vakcubp,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

Db  Haven,  J.    I  concor  in  the  judgment. 


M  Cal.  S8S 

Wilcox  et  «/.  v.Lattin.    (No.  14,528.) 
(SuprcTM  Court  of  California.    Haroh  11, 1892.) 

Vesdob  JlKd  Vesdbb— Rescission  of  Costract 
— Waiveb  of  Bight. 
1.  Defendant  agreed  to  convey  to  plaintiff  a 
tract  of  land  for  a  fixed  sum,  secured  by  plain- 
tiff's notes.  The  contract  provided  that  plaintiff 
sbould  plat  and  sell  the  land  in  small  tracts,  de- 
fendant agreeing  to  make  conveyances  to  the 
purchasers  as  reguosted  by  the  plaintiff,  as  fast 
as  sales  wore  made,  and  credit  the  moneys  aria- 
lag  therefrom  on  plaintiff's  notes.  Plaintiff,  re- 
lying on  detendant's  express  representations  that 
his  title  was  perfect,  did  not  cause  it  to  be  ex- 
amined before  purchasing.  After  the  sale  of  a 
number  of  lots,  an  adverse  claim  was  asserted  to 
an  undivided  half  of  the  land,  and  adjudged  to 
be  good,  by  reason  of  which  plaintiff  was  pre- 
cludod  from  malting  any  further  sales.  Held, 
that  the  inability  of  defendant  to  malie  convey- 
ances was  such  a  failure  of  consideration  as  to 
entitle  plaintiff  to  rescind  the  contract,  under 
Civil  Code,  i  ltS89,  subd.  4,  proriding  that  a 
party  to  a  contract  may  rescind  the  same  if  the 
consideration,  lief  ore  it  is  rendered  to  him,  fails 
in  a  matei'ial  respect  from  any  cause. 

3.  Such  right  of  rescission  was  not  waived 
by  plaintiff's  delay  in  asserting  it  until  the 
court  determined  the  adverse  claim  good,  ho  hav- 
ing a  right  to  assume  that  the  title  was  as  repre- 
sented by  defendant  until  such  final  adjudication 
to  the  contrary. 

a.  The  tender  of  a  deed  by  defendant  sul>se- 
qaent  to  the  rescission  by  plaintiff,  even  if  sncti 
deed  had  been  sufSuieut  to  transfer  title,  did 
not  revive  the  contract,  it  having  been  extin- 
guished by  its  rescission,  under  Civil  Code,  S 
1GS8. 

4.  In  an  action  to  enforce  the  rescission  of 
the  contract,  a  judgment  that  plaintiff  was  en- 
titled to  exercise  his  right  of  rescission  conBrins 
the  extingui.«!imont  of  the  contract  as  of  tha 
date  when  the  rescission  was  made. 

In  bank.  Appeal  from  superior  court, 
lios  Angeles  county;  Waltkh  Van  Dyke, 
Judge. 

Action  by  Wilcox  and  another  against 
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Liatdn.    Judgineut  for  (tiaintitte.    Defend- 
ant appeals.    ACBrmw!. 

Donner  A  Burdette  »aA  Aaderaoa,  Fltt- 
gerald  &  Anderson,  for  appellant.  A.  M. 
Stepbena,  Umitli,  Howard  &  Smith,  T,  L. 
Winder,  and  Button  <£  Swanwick,  (or  re- 
spondents. 

Harrison,  J.  Action  for  the  resclHsioo 
of  an  agreement  for  the  purctiuse  uf  cer- 
tain real  estate.  The  plaintiffs  and  the 
defendant  made  an  agreement  AugiiBt  29, 
1887,  by  which  the  defendant  aitreed  to 
convey  to  the  plaintiffs  a  tract  of  100 
acres  of  land  in  the  county  of  Loh  Angeles 
for  the  sum  of  $80,000,  of  which  the  plain- 
tiffs were  to  pay  $20,000  on  or  before  the 
expiration  of  six  months,  $20,000  on  or 
before  the  expiration  of  one  year,  and  $40,- 
000  on  or  before  the  expiration  of  eighteen 
months  from  the  date  of  the  said  agree- 
ment; and  the  plaintiffs  executed  to  the 
defendants  their  several  promlHSury  notes 
for  these  amounts.  The  agreement  also 
contained  the  following  clause:  "This 
contract  Is  subject  to  an  understanding 
and  agreement  between  all  the  parties 
that  the  parties  of  the  second  part  are  to 
plat,  subdivide,  and  place  «11  the  said  land 
In  the  market  within  thirty  days  from 
and  after  the  execution  of  theae  presents ; " 
and  it  was  also  provided  therein  "that, 
as  fast  as  any  of  said  land  is  sold  by  the 
said  second  parties,  said  B.C.  Lattin  shall 
convey  the  land  so  sold  to  the  purchasers, 
and  all  the  moneys  arising  from  such 
sales,  or  any  sale,  shall  be  paid  to  said 
I>attin,  and  applied  by  him  on  the  afure- 
Hald  notes  of  said  Wilcox  and  said  Shaw 
in  their  orders  of  payment."  Under  this 
agreement  the  plaintiffs,  vrithln  the  30 
days  therein  specified,  caused  the  land  to 
be  platted  and  subdivided  in  accordance 
with  the  terms  of  the  agreement,  and 
placed  the  land  in  the  market,  and  made 
sales  of  portions  thereof,  amounting  In 
valne  to  about  $25,000,  for  which  the  de- 
fendant executed  deeds  and  contracts  to 
the  respective  purchasers,  and  received  the 
amounts  for  which  the  lands  were  sold, 
applying  them  upon  the  notes  of  the 
plaintiffs.  In  January,  1888,  an  adverse 
claim  was  made  by  certain  parties  to  an 
nndivided  half  of  the  entire  tract,  and  an 
action  was  commenced  by  them  in  the  su- 
perior court  for  the  county  of  Los  Angeles 
against  the  defendant  and  the  plaintiffs 
for  the  purpose  of  establishing  tbeirclaim ; 
and  on  the  7th  of  June,  1888,  judgment 
was  rendered  In  said  action,  by  which  it 
was  adjudged  that  they  were  the  owners 
in  fee-simple  of  an  undivided  half  of  said 
land.  It  is  alleged  in  the  complaint,  and 
also  found  by  the  court,  that  "by  reason 
of  Bald  defect  In  the  title  of  the  defendant, 
and  the  said  adrersa  claim,  the  plaintiffs 
were  alisolutely  prevented  from  making 
any  further  sales  of  the  said  lands."  Upon 
the  institntion  of  that  suit  the  defendant 
represented  to  the  plaintiffs  that  there 
wiis  nothing  in  the  claim,  and  that  be 
would  e!3tablish  bis  title  in  the  suit;  and, 
after  the  judgment  had  been  rendered,  he 
represented  to  them  that  he  would  appeal 
thcri*rroiii,  and  thus  settle  and  establish 
his  title.  On  the  12tli  of  September,  1888, 
the  plaintiffs  notified  the  defendant  that 


on  account  of  the  fallare  of  title  they  re- 
scinded the  contract,  and  at  the  sametime 
tendered  him  a  deed  of  conveyance,  con  vey- 
ing  him  all  right,  title,  and  interest  in  and 
to  thesaid  lands,  and  in  and  to  all  moneys 
and  contracts  of  every  character  arising 
from  sales  made  by  them  under  said  con- 
tract, and  demanded  a  surrender  to  them 
of  their  notes.  The  defendant  refused  to 
accept  the  deed,  or  to  consent  to  the  re- 
sclHsion,  or  to  surrender  the  notes.  There- 
upon the  plaintiffs  brought  this  action 
for  the  purpose  of  enforcing  a  rescission  of 
the  contract,  and  for  a  surrender  of  the 
notes.  Judgment  was  rendered  In  their 
favor,  from  which,  and  from  un  order 
denying  a  new  trial,  defendant  has  ap- 
pealed. 

The  agreement  between  the  parties  is 
not  merely  an  executory  agreement  for 
the  sale  of  land  which  Is  to  be  conveyed 
at  a  future  day,  designated  in  the  agree- 
ment. In  which  the  vendor  would  satisfy 
his  obligation  by  being  able  to  make  the 
conveyance  at  the  date  fixed  in  the  agree- 
ment. It  is  very  evident  from  the  terms 
of  this  contract  that  it  was  not  contem- 
plated by  the  parties  that  the  vendor 
should  be  allowed  until  the  expiration  of 
18  months  from  its  date  within  which  be 
might  execute  the  conveyance.  The  pro- 
vision therein  that  the  plaintiffs  should, 
within  30  days  from  its  date,  place  the 
land  on  the  market,  and  that,  as  fust  as 
they  should  sell  it,  the  defendant  should 
convey  the  parcels  so  sold  to  the  respect- 
ive purchasers,  and  that  be  should  re- 
ceive the  proceeds  of  such  sales  in  part 
payment  of  the  notes  of  the  plaintiffs, 
clearly  Indicates  an  agreement  on  his  part 
that  he  would  make  such  conveyance  upon 
the  demand  of  the  plaintiffs,  and  by  neces- 
sary implication  that  such  conveyance 
should  transfer  title  to  the  land  to  be  con- 
veyed. The  vendor  in  any  executory 
agreement  for  the  sale  of  land  impliedly 
represents  that  he  has  a  good  title  thereto 
as  one  of  the  considerations  for  inducing 
the  vendee  to  enter  Into  the  contract,  and 
that  the  conveyance  therein  agreed  to  be 
made  by  him  will  transfer  such  title.  In 
the  present  case  the  court  finds  that  the 
defendant  made  express  representations 
to  the  plaintiffs  that  his  title  to  the  land 
was  perfect,  and  that  the  plaintiffs,  rely- 
ing upon  such  representations,  did  not 
cause  the  title  to  be  examined  by  any  at- 
torney. When  the  adverse  claim  to  one- 
half  of  the  land  was  made,  it  naturally 
had  the  effect  to  impair  the  ability  of  the 
plaintiffs  to  make  immediate  sales  thereof, 
as  was  the  purpose  for  which  they  had 
entered  into  the  agreement;  and  the  sub- 
sequent Judgment,  affirming  the  valhlity 
of  such  adverse  claim,  established  the  in- 
ability of  the  defendant  to  convey  the  title 
of  any  parcel  they  might  sell;  and  the 
court  finds  that  "  by  reason  of  said  defect 
in  the  title  of  the  defendant  and  the  said 
adverse  claim  the  plaintiffs  were  absolute- 
ly prevented  from  making  any  further 
sales  of  the  said  lands."  The  court  also 
found  that  the  plaintiffs  entered  Into  the 
contract  for  the  sole  purpose  of  immedi- 
ately putting  the  land  upon  the  market, 
and  selling  the  same  In  small  tracts,  and 
that  that  purpose  was  well  known  to  the 
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defendant.  Tn  constderatlon  or  these  facta 
it  ia  manifest  that  the  provision  in  the 
agrreement  that  the  defendant  ivould 
make  conveyance  of  the  land  as  he  should 
be  requested  by  the  plalntittswasanessen- 
tial  part  of  tbe  consideration  upon  whicli 
the  plaintiffs  entered  into  the  asreement, 
and  that  the  refusal  or  inability  on  tbe 
part  of  tbe  defendant  to  make  sncb  con- 
veyance was  such  a  failure  of  considera- 
tion as  to  entitle  tbe  plaintiffs  to  a  rescis- 
sion of  tbeirapreement.  Civil  Code,  §1689, 
subd.  4.1  Tbe  objection  that  this  right 
of  rescission  was  waived  by  the  plain Utfs 
by  their  delay  In  asserting  It  cannot  be 
maintained.  They  were  at  liberty  to  con- 
aider  that  tbe  title  of  the  defendant  was 
as  he  had  represented  it  until  It  was  deter- 
mined otherwise  by  the  conrt.  Tbe  mere 
assertion  of  an  ddverseclaim  byastranger 
would  nut  juHtily  them  In  pronouncing 
the  title  bad,  and  thereupon  rescinding 
their  agreement.  Even  after  tbe  action 
had  been  brougbt  upon  tbe  adverse  claim, 
tbe  defendant  assured  them  that  there 
was  nothing  in  tbe  claim,  and  that  It 
would  be  soon  disposed  of  by  the  Judg- 
ment, and  requested  them  not  to  make 
any  further  sales  until  be  could  ascertnin 
what  could  he  done;  and  after  the  Judg- 
ment he  made  tbe  same  representations, 
and  gave  tbem  to  understand  tbat  he 
wonld  appeal  therefrom,  and  upon  such 
appeal  establish  bis  title.  The  Judgment 
was  entered  on  the  7th  of  June,  1SS8,  and 
on  the  12th  of  September  thereafter  they 
gave  the  notice  of  rescission.  We  think 
tbat,  under  thectrcumstances  shown,  they 
used  reasonable  diligence  In  exercising 
their  right  of  rescission.  The  objection 
that  the  plalntirfs  did  not,  at  the  time  of 
their  rescission,  offer  to  restore  to  the  de- 
fendant everything  of  value  whicta  they 
had  received  from  bira,  is  not  sustained 
by  the  facta  of  the  case.  The  sfteciflc  ob- 
jection is  that  the  conveyance  which  they 
tendered  to  the  defendant  did  not  inclnde 
all  of  the  land  embraced  in  the  agreement. 
But  the  defendant,  in  pursuance  of  the 
terms  of  the  agreement,  had  himself  exe- 
cuted the  deeds  by  whicli  portions  of  the 
land  bad  been  conveyed,  and  had  himself 
received  all  of  tbe  constderatlon  for  which 
the  conveyances  had  been  made;  so  that 
there  was  nothing  wbicb  the  plaintiffs 
had  received  out  of  the  agreement  which 
they  could  restore  to  him.  The  tender  of 
a  deed  by  tbe  defendant  to  the  plaintiffs 
subsequent  to  the  commencement  of  the 
action,  even  if  such  deed  had  been  sufii- 
clent  to  transfer  tbe  title,  did  not  revive 
the  contract.  By  their  rescission  the  con- 
tract had  been  "extinguished,'  (Civil 
Code,  §  1688; 3)  aud  the  Judgment  that  the 
plaintiffs  were  entitled  to  exercise  their 
right  of  rescission  confirmed  the  extin- 
guishment of  the  contract  as  of  the  date 
when  the  rescission  was  made.  The  Judg- 
ment nnd  order  denying  a  new  trial  are 
affirmed. 

•Civil  Code,  S  1689,  subd.  4:  «A  party  to  a 
contract  may  rescind  the  same"  where  the  "con- 
sideration, before  It  la  rendered  to  him,  fails  in 
a  material  respect  from  any  cause. " 

*Civil  Code,  i  1688:  "A  contract  is  extinguished 
by  its  rescission. " 


We    concar:    MoFabT/And,   J.;   Rhabp^ 

BTKI.V,    J.;  UAROUTTE,    J.;    PATieBSOM,    J.; 

De  Ha  vex,  J. 

Lattu  et  oL  v.  WtLoox  a  dU    (Ka  14,629.) 
(Supremt  Court  of  OoKfomio.    Haich  11,  usa.) 

In  bank.  Appeal  from  superior  coart,  Los 
Angeles  county;  WaIiTSB  Va.n  Dteb,  Jud^ 

Action  by  Lattin  and  othefs  agaiust  wUcoz 
and  another  for  apeoific  performanoe.  Jodgment 
tor  defendants.    Flalntifla  appeal.    Affirmed. 

Z>9oner  A  Burdette  and  Anderson,  Fitzaerald 
<t  Andenon,  for  appellants.  A.  Hi.  Stephens, 
Smith,  Hmoixrd  A  Smith,  T.  L.  Winder,  and 
Button  A  SwanwitSt,  for  rHsp<»idents. 

FsB  CtmiAX.  This  action  arises  out  of  tbe 
same  facts  as  are  presented  in  the  action  of  Wil- 
cox V.  LatUn,  89  Fao.  Bep^  396,  <No.  14,838,)  and 
is  an  action  to  enforce  a  speolfio  perfomianoe 
by  the  defendants  of  the  contract  of  sale  therein 
presented.  The  two  actions  were  tried  by  the 
court  below  at  the  same  time,  and  upon  the  same 
evidence,  and  the  appeals  therein  hare  been  pre- 
sented together  In  this  court.  The  Judgment  of 
the  court  below  that  the  plalntifb  were  entitled 
to  enforce  their  rescission  of  tbe  oontrsct  was 
necessarily  followed  by  a  Judgment  In  this  action 
denying  the  right  of  a  specifio  performance  of 
the  contract;  and  the  Jua^ent  of  this  court, 
alBrming  the  Judgment  in  Wilcox  v.  Lattin,  re- 
quires us  to  affirm  the  judgment  and  order  in  the 
present  case.  This  makes  it  unnecessary  to 
past,  upon  tbe  motion  to  dismiss  tbe  appeaL 
The  Judgment  and  order  denying  a  new  tnal  are 
affirmed. 


«S  Cat  <M 
People  v.  Cowgill.    (No.  20,8*4.) 
(Supreme  Court  of  CaUfomia.    March  11, 1892.) 
CanuNAL  Law— InsTBUOTio^is — CasDiaiuTr  op 

WiTNBSS. 

1.  On  a  trial  for  murder  it  Is  proper  to  ex- 
clude testimony  as  to  the  repatation  for  "truth, 
honesty,  and  integrity"  of  defendant,  who  was 
a  witness  in  his  own  behalf,  where  those  traits 
of  character  were  not  questioned  by  the  prosecn- 
tion. 

2.  Where  special  reouests  to  charge  are  fnlly 
covered  by  tbe  general  fnstraotions  given,  therd 
Is  no  error  in  refusing  them. 

8.  On  a  trial  for  murder  defendant  testlBed 
in  bis  own  behalf,  and  then  requested  the  court 
to  charge  that  "defendant  Is  a  competent  witness 
in  this  case,  and  it  is  the  duty  of  tbe  jury  to 
weigh,  examine,  and  take  into  consideration  the 
testimony  of  defendant,  and  give  it  due  consid 
eration;  the  same  as  it  does  the  testimony  of  all 
the  other  witnesses  in  the  case.  If  consistent 
and  convincing,  act  npon  it.  If  it  raises  in  the 
minds  of  the  Jtury  a  ressonable  doubt  ot  defend- 
ant's guilt,  he  is  entitled  to  the  benefit  of  tbe 
doubt "  The  conrt  gave  the  charge,  after  strik- 
ing out  the  words,  "the  same  as  It  does  the  tes- 
timony of  all  the  other  witnesses  in  tbe  case. " 
Held,  that  there  was  no  error  in  thus  modifying 
tbe  charge. 

4.  In  such  case,  an  Instruction  that,  "unless 
you  disbelieve  the  testimony  of  defendant,  the 
weight  of  the  testimony  tends  to  prove  that  the 
aot  of  defendant  was  not  criminal, "  was  proiier- 
ly  refused,  as  an  instruction  on  the  weight  of 
evidence. 

6.  In  such  case,  a  request  to  charge  stated 
that  "the  testimony  shows  that  defendant  and 
deceased  were  old  and  particular  friends  for 
many  years,"  and  then  directed  what  WPiirht 
this  friendship  should  have  with  the  Jury.  Meld. 
that  the  request  was  properly  refused,  as  tho 
court  had  already  charged  the  jury  that,  "if 
the  evidence  shows  that  defendant  aud  deceased 
were  warm,  personal  friends,  this  fact  may  be 
considered  by  you  in  connection  with  the  other 
evidence  in  the  case. " 
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PEOPLE  V.  COWGILL. 


Tnbank.  Appeal  trom  superior  court, 
Placer  county ;  J.  E.  Pkhwitt,  JudRe. 

Elisha  Cowgill  nras  convicted  of  murder 
In  the  second  degree,  uod  appeals.  Af- 
firmed. 

Jo.  Hamilton  and  <?.  W.  Hamilton,  for 
appellant.  A.  K.  Robinson  and  L.  L. 
dtamberlain,  for  the  People. 

McFarland,  J.  Tbe  appellant  was  con- 
victed of  murder  in  tbe  second  degree,  and 
appeals  trom  tbe  ludsment  and  from  an 
urder  denying  a  new  trial.  One  of  tbe 
points  made  for  reversal  relates  to  a  rul- 
iDKmadeby  tbe  trial  court  with  respect  to 
tbe  admissibility  of  certain  evidence,  and 
tbe  others  relate  to  instructions  given 
and  refused. 

1.  It  appears  from  tbe  statement  that 
at  a  certain  stage  in  tbe  trial  tbe  appel 
lant,  "in  the  absence  of  the  jury,"  offered 
to  introduce  before  the  Jury,  "upon  their 
retarn  into  court,"  certain  named  wlt- 
npwea,  and  "to  prove  by  each  of  said  wit- 
nesses that  he  is  well  acquainted  with  de- 
fendant, and  has  known  him  intimately 
for  many  years;  that  each  of  them  is  well 
acquainted  with  his  reputation  for  trutb, 
honesty,  and  Integrity,  and  that  it  Is 
good;  that  they  would  give  blm  full  faith 
and  credit  upon  his  oatb  in  any  case." 
The  court,  upon  objection,  "excluded  said 
testimony,  and  refused  to  permit  tbe  Jury 
to  bear  tbe  same,"  and  appellant  excepted. 
ABsnming  that  there  was  anything  before 
tbe  court  to  rule  on,  tbe  ruling  was  clear- 
ly right.  Appellant  did  not  offer  to  prove 
good  repotation  for  tbe  traits  of  charac- 
ter involved  in  tbe  crime  charged.  It  is 
true  that  appellant  was  a  witness  In  bis 
own  behalf;  but  evidence  Is  not  admissi- 
ble to  prove  that  tbe  character  of  a  wit- 
ness for  trutbfulnebs  Is  good,  unless  the 
opposite  party  has  tried  to  impeach  blm 
by  showing  that  his  general  reputation  is 
bad. 

2.  Tbe  points  made  with  respect  to  In- 
strnetions  to  the  Jury  all  relate  to  In- 
Btractions  asked  by  defendant  and  refused 
or  modified  by  tbe  ruurt.  Tbe  iustruc- 
tiODSBo  asked,  and  numbered  2,  8,  4,  and 
16, deal  with  the  subject  of  "reasonable 
doubt.' and  were  refused  because  "given 
elsewhere;"  and, upon  turning  to  the  gen- 
eral charge  of  tbe  court  to  tbe  Jury,  we 
And  that  it  sufficiently  covers  that  vexed 
subject,  and  contains  all  that  is  correct  in 
the  said  instrnctluns  aslted  by  appellant. 
It  seems  that  the  court,  for  some  reason, 
struck  out  of  said  second  Instruction  tbe 
word  "entirely"  before  refusing  It;  but. 
as  It  was  properly  refused  with  that  word 
either  In  or  out,  striking  it  out  was  of  no 
consequence.  The  ninth  instruction  asked 
by  appellant  was  as  follows:  "The  de- 
fendant ban  offered  himself  in  bis  own  be- 
half. Tbecoart  charges  you  that  the  de- 
fendant is  a  competent  witness  In  this 
case,  and  it  Is  tbe  duty  of  the  jury  to 
wdgh,  examine,  and  take  into  considera- 
tion the  testimony  of  tbe  defendant,  and 
give  It  duo  consideration;  the  same  as  it 
does  tbe  testimony  of  all  the  other  wit- 
Dpsses  in  tbe  case.  If  consistent  and  con- 
vincing, act  upon  it.  If  It  raises  In  the 
minds  of  tbe  Jury  a  reasonable  doubt  of 


tbe  defendant's  guilt,  be  is  entitled  to  tbe 
bi^nefit  of  the  reasonable  doubt."  Tbe 
court  struck  out  the  words,  "tbe  same  as 
it  does  the  tcBtimon.y  of  all  the  other  wit- 
nesses In  the  case,"  and  then  gave  tbe  in- 
struction as  thus  modified.  We  see  no  er- 
ror in  this  for  which  the  Judgment  should 
be  reversed.  The  instruction  as  given  is 
as  favorable  to  appellant  as  he  was  enti- 
tled to  have  it.  It  has  been  held  here  fre- 
quently (and  it  Is  too  late  now  tn  reopen 
tbe  question )  that  it  is  not  improper  for 
tbe  court  to  call  the  attention  of  tbe  jury, 
as  was  done  in  this  case,  to  the  circum- 
stances  under  which  a  defendant  in  a 
criminal  case  testifies,— the  inducements, 
temptations,  etc.,  which  surround  blm: 
but  nothintt  of  that  kind  Is  suggested  in 
the  said  instruction  asked  by  appellant, 
and  tbe  words  stricken  out  were  incon- 
sistent with  the  general  charge  on  the 
subject,  and  would  probably  have  tended 
towards  leading  tbe  Jury  to  believe  that 
they  were  not  to  consider  bis  surround- 
ings, but  were  to  receive  bis  testimony  as 
If  be  occupied  exactly  "tbe  same"  position 
as  that  of  disinterested  witnesses.  The 
eleventh  instruction  asked  was  properly 
refused.  It  cuntnins  this  clause:  "The 
court  Instructs  yon  that,  unless  you  dis- 
believe tbe  testimony  of  thede'endant,  tbe 
weight  of  the  testimony  tends  to  prove 
that  tbe  act  of  the  defendant  was  not 
criminal;"  and  such  an  Instruction  would 
have  been  erruneous,  for,  under  our  sys- 
tem, 11  is  cot  the  province  of  the  court  to 
instruct  about  the  wp'ght  of  evidence. 
The  thirteenth  instruction  asked  was  al- 
so properly  refused.  It  contains  a  con- 
clusion of  the  court  that  "the  testimony 
in  the  case  does  show  that  the  defendant 
and  deceased  were  old  and  particular 
friends  of  many  years;"  and  Is  thus  ob- 
jectionable as  stating  a  result  of  evi- 
dence which  It  was  the  duty  of  the  jury, 
and  not  of  tbe  court,  to  arrive  at.  It 
then  directs  the  jury  as  to  what  "  bearing 
on  tbe  case"  this  friendship  should  have, 
— that  is,  in  effect,  what  weight  it  should 
have  with  the  jury.  Now,  if  this  was  a 
legitimate  subject  for  instruction  at  all, 
the  court,  in  its  general  charge,  bad  al- 
ready said  all  that  was  proper  to  be  said 
on  the  subject  in  tbis  language:  "If  the 
evidence  shows  that  the  defendant  and 
tbe  deceased  were  warm  personal  friends, 
tbis  fact  may  be  considered  by  you,  In  con- 
nection with  the  other  evidence  in  the  case, 
in  deliberating  on  your  verdict."  But 
courts  are  to  Instruct  only  as  to  matters 
of  law;  and  it  Is  difficult  to  see  how  the 
questions  wbetiier  a  man  is  less  likely  to 
murder  his  friend  than  his  enemy,  or 
whether,  on  the  other  band,  it  is  more 
reprehensible  to  murder  a  friend  than 
an  enemy,  etc.,  are  questions  of  law. 

Tbe  foregoing  are  all  the  points  argued 
by  appellant.  We  have  examined  the  ev- 
idence, nnd  find  that  It  justitled  tbe  ver- 
dict: and  there  are  no  reasons  for  dis- 
turbing the  judgment.  Thejudgmeut  and 
order  appealed  from  are  afllrmed. 

We  concur:  De  Haven,.!.;  Paterson, 
.1. ;    SnAKfSTEi.v,  J.;    Harrison,  J.;   Ga- 

ROUTTE,  J. 
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tt  Cal.  S8t 
Kellogo  et  Hi.  V.  Howes  et  al.    (No. 
14,543.) 
{SuT^reme  Court  of  California.   March  11, 1893.) 

RntoTAL  or  CAtraas— Bond— Attobnbt'b  Fbbs 
Costs— CoLLEOTioJJ. 
1.  The  aupersedeaa  bond,  on  the  lemoval  by 

writ  of  error  of  a  cause  from  tbe  state  supreme 
court  to  the  United  States  supreme  court,  condi- 
tioned that  appellant  "shall  prosecute  his  writ 
to  effect,  and  answer  all  costs  and  damages  if  be 
shall  fail  to  make  good  his  plea, "  does  not  re- 
quire the  payment  of  appellee's  attorney  fee, 
where  the  writ  was  dismissed  by  the  federal 
court  for  want  of  jurisdiction. 

a.  An  action  for  the  collection  of  costs  will 
not  lie  before  they  have  been  taxed  as  such. 

In  hank.  Appeal  from  superior  court, 
Los  Angeles  county;  W.H.  Cl*rk,  Judge. 

Action  on  a  bond  by  Levi  M.  Kellogg 
and  others  against  F.  C.  Howes  and  oth- 
ers. Defendants  had  judgment,  and  plain- 
tiffs appeal.    Affirmed. 

Johnston  £  Borden,  for  appellants. 
Thomas  Mitchell  and  M.  T.  Alien,  for  re- 
spondents. 

Patrrson,  J.  The  Judgment  In  the  case 
of  Kellogg  V.  Howes,  (No.  13,324,)  was 
affirmed  here  In  November,  1889.  81  Cal. 
170,  22  Pac.  Rep.  509.  Howes,  the  appel- 
lant therein,  procured  a  writ  of  error  to 
the  supreme  court  of  tbe  United  States, 
and  gave  a  supersedeas  bond  in  the  sum 
of  f 8,000,  with  respondents  Bonebrake 
and  Bryson  as  sureties.  The  condition  of 
tbe  bond  is  that  "if  the  above-named  F. 
C.  Howes  shall  prosecute  Ills  naid  writ  of 
error  with  effect,  and  answer  all  costs  and 
damages  if  he  shall  fall  to  make  good  bis 
plea,  then  this  obligation  shall  be  void ; 
otherwise,"  etc.  A  citation  was  issued 
requiring  the  defendants  in  error  to  show 
cause  before  the  supreme  court  at  Wash- 
ington, on  the  second  Monday  in  October, 
1890,  wby  the  Judgment  should  not  be  cor- 
rected. On  May  22, 1890,  said  court,  upon 
motion  of  defendants  in  error,  dismissed 
the  writ  on  tbe  ground  that  the  court  had 
no  jurisdiction  of  the  action.  The  clerk 
of  the  supreme  court  of  tbe  United  States 
attached  to  tbe  mandate  dlsmisslDg  the 
writ  a  memorandum  of  costs,  including 
the  cost  of  printing  the  transcript, 
amounting  to  $160.60;  and,  as  soon  as 
the  mandate  was  filed  here,  Howes  paid 
the  amount  of  the  Judgment,  with  Interest 
thereon,  and  also  paid  the  bill  of  costs  at- 
tached to  the  mandate,  but  refused  to  pay 
other  items  of  costs  and  damages  claimed 
by  plaintiff.  Thereupon,  and  after  de- 
mand was  made  upon  the  sureties,  this 
action  was  commenced  to  recover  the 
sum  of  $700.30,  being  tbe  sum  of  the  fol- 
lowing items  claimed  by  plaintiff  as  costs 
and  damages:  Certificate  of  clerk  of  the 
supreme  court  to  transcript,  $83 ;  trans- 
mitting papers  to  Washington,  $4.90;  tel- 
egram giving  notice  of  appearance,  $:?.40; 
printing  briefs  on  motion  to  dismiss,  $59; 
counsel  fees  in  United  States  supreme 
court,  $600.  The  court  below  gave  judg- 
ment for  defendants,  and  plulutiffs  have 
appealed. 

The  condition  of  the  bond  quoted  above 
is  prescribed  by  rule  29  of  the  supreme 
court  of  the  United  States,  nud  rules  23 
and  24  of  tbe  court  prescribe  what  dam- 


ages and  costs  may  be  allowed.  Curtis* 
Fed.  St.  Ann.  163.  It  is  conceded  that,  if 
the  bimd  had  been  given  on  appeal  from 
a  judgment  of  the  circuit  court  of  the 
United  States,  plaintiffs  would  not  Ite  en- 
titled to  recover  attorney's  fees.  Super- 
visors V.  Kennlcott,  laS  U.  S.  554.  We 
think  tbe  condition  named  In  the  bond 
should  be  given  the  same  construction  by 
this  court  that  is  placed  upon  It  by  the 
supreme  court  of  the  United  States,— tbe 
court  that  framed  it.  Tbe  parties  who 
executed  the  bond  presumably  entered 
Into  the  undertaking  with  a  knowledge  of 
the  construction  which  bad  been  placed 
upon  it  by  the  national  courts,  and  in 
the  belief  that  their  obligation  would  be 
measured  by  such  construction.  The  fact 
that  the  supreme  court  held  no  federal 
question  was  involved  cannot  change  the 
obligation  of  the  sureties.  A  writ  of  er- 
ror had  been  allowed  by  the  chief  justice 
of  this  court,  a  supersedeas  bond  was  re- 
quired, and  the  liability  of  the  sureties 
depended  upon  the  question  whether 
Howes  would  be  able  to  prosecute  bis 
writ  "with  effect"  and  "make  good  his 
plea;"  it  did  not  depend  upon  the  reasons 
which  might  be  given  for  holding  the  writ 
to  be  without  effect.  If  thecourt  had  held 
that  a  federal  question  was  involved,  and 
had  afflrmcd  the  Judgment,  the  damages 
claimed  could  not  have  been  recovered. 
The  dismissal  of  the  writ  had  the  same 
effect  us  to  costs  and  damages.  By  tbe 
dismissal  the  plaintiff  in  error  simply 
foiled  to  "prosecute  his  said  writ  of  error 
with  effect. "  or  " to  make  good  his  plea." 
The  cost  of  the  clerk's  certificate,  printing 
briefs,  sending  transcript  to  Washington, 
and  telegraphing  the  appearance  of  attor- 
neys, if  proper  Items  of  cost  to  be  allowed 
at  all,  uhould  have  been  taxed  up  as  sucb. 
The  term  "costs"  has  a  well-known  mean- 
ing, and  whatever  costs  are  claimed  and 
recovered  must  be  taxed  in  the  action  in 
which  they  are  allowed.  Until  taxed  they 
cannot  be  recovered  as  damages  In  an  in- 
dependent action  on  the  undertaking  on 
appeal.    Judgment  affirmed. 

We  concur:  Harrison,  J.;  Gabouttb, 
J.;  McFarland,  J.;  Sharpstein,  J.;  Db 
Haven,  J, 

93  Cal.  Sm 

Henry  v.  Soperior  Codrt  of  Nevada 

County.    (No.  14,769.) 

(Supreme  Court  of  Calif omia.    March  10, 1893.) 

Pbobatb  PnocEEDiNos — Costs. 

1.  An  order  allowiuK  costs  to  counsel  In  a 
probate  proceeding  is  void.  Sharon  v.  Sharon, 
16  Pac.  Rep.  345,  7.5  Cal.  1,  followed. 

3.  Tho  superior  court  cannot  empower  a  spe- 
cial administrator  to  defray  the  expenses  of  a 
probate  proceeding  unless  expressly  authorized 
to  do  so  by  statute. 

3.  Under  Code  Civil  Proc.  $  1730,  providing 
that  in  probate  proceedings  the  superior  court 
may,  in  its  discretion,  order  costs  to  be  paid  by 
any  party  to  tho  proceeding,  or  out  of  the  assets 
of  the  estnte.  as  Justice  may  rcquii-c, "  the  court 
has  no  power  to  appropriate' the  funds  of  the  es- 
tate to  aid  either  ^arty  until  tho  will  has  been 
admitted  to,  or  denied,  probate. 

In  bnnk. 

Certiorari  to  superior  court,  Nevada 
county,  John    Caldwell,  Judge,  tu  re- 
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view  an  order  to  pay  counsel  feeeto  the  at- 
torneys of  S.  M.  McKay,  executor,  under 
the  will  ot  Kile  BUen,  deceased.  Order  an- 
nulled. 

Tltomna  S.  Ford,  for  petitioner.  J.  M. 
Walliag,  for  respondent. 

Paterbon,  J,  On  May  1. 1R91,  Elle  Ellen 
died,  leaWnfC  a  will  In  which  W.H.  Kruger 
and  !j.  M.  McKay  were  named  as  execu- 
tors. On  May  9, 1891,  P.  Henry,  petitioner 
herein,  was  appointed  special  admlulstra- 
tor,  and  on  the  same  riay  the  persons 
named  as  executors  filed  a  petition  asking 
that  the  will  be  admitted  to  probate. 
The  hearing  of  the  petition  wns  fixed  lor 
the  8th  day  of  June,  1891,  and  due  notice 
thereof  was  given.  Before  the  day  set  for 
bearing.  James  Ellen  Henry  and  Joseph 
Henry  Saunders,  grantlsons  of  the  dece- 
dent, nied  an  opposition,  allcKlng  that  the 
will  waH  executed  under  undue  Influence, 
and  while  the  testator  was  wanting  In 
capacity.  Thereafter  Kruger  died,  and  on 
September  12, 1801,  the  court,  on  applica- 
tion of  McKay,  supported  by  aflldavit, 
made  an  order  that  the  special  adminis- 
trator pay  to  the  attorneys  of  McKay, 
out  of  the  funds  of  the  estate  in  his  hands, 
the  sum  of  $600  for  counsel  fees,  witness 
fees,  and  other  expenses  to  be  incurred  In 
the  trial  of  the  issues  pending.  Thereup- 
on the  special  administrator  applied  to 
the  court  for  an  order  revoking  the  order 
referred  to,  on  the  grounds  that  it  was 
made  without  notice,  and  that  the  court 
bud  no  Jurisdiction  to  appropriate  the 
funds  of  the  estate  tosuch  a  purpose.  The 
motion  was  denied,  and  the  administra- 
tor has  sued  out  this  writ  of  review  to  an- 
nul the  order. 

1.  In  Be  Aaron,  5  Dem.  Sur.  362,  the 
court  held  that  costs  in  a  probate  proceed- 
ing could  not  he  allowed  to  counsel ;  If  al- 
lowed at  all,  they  must  be  awarded  di- 
rectly to  the  parties  themselves.  And  in 
Sharon  v.  Sharon,  75  Cal.  1, 16  Pac.  Rep. 
345.  we  held  that  "salt  money"  must  bo 
pnid  to  the  party  for  whose  benefit  it  is 
awarded,  and  that  an  order  directing 
payment  to  counsel  who  are  not  parties 
to  the  action  Is  void. 

2.  Section  2557  of  the  New  York  Code  of 
Civil  Procedure  provides  that  costs  in  pro- 
bate proceedings  "may  be  made  payable 
by  the  party  personally,  or  out  ot  the  es- 
tate or  fund,  as  justice  requires."  The 
powers  conferred  upon  special  administra- 
tors in  that  state  by  the  provisions  of  the 
Code  are  identical  with  those  conferred 
opon  special  administrators  in  this  state. 
In  Be  Aaron,  supra,  it  was  held  that  it 
was  the  duty  of  a  special  administrator 
simply  to  collect  and  preserve  the  estate; 
that  he  had  no  authority  to  pay  debts; 
and  that  the  court  could  notempower  him 
to  defray  the  expenses  of  a  controversy 
over  probate,  unless  expressly  authorized 
to  do  so  by  the  statute.  In  Re  Parish,  29 
Barb.  627,  the  court  held  that  contestants, 
either  for  or  against  a  will,  have  no  claim 
for  costs  or  expenses  which  can  be  paid 
out  of  the  estate  by  the  special  adminis- 
trator until  alter  a  decision  has  been  made 
In  the  contest. 

3.  There  are  additional  reasons,  how- 
ever, for  declaring  the  order  void;  and  we 
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prefer  to  rest  our  decision  upon  other  and 
broader  grounds  than  those  stated.  The 
superior  court,  acting  In  probate  pro- 
ceedings, obtains  its  authority  to  award 
costs  from  the  statute,  and  not  by  virtue 
of  its  general  probate  Jurisdiction,  us 
claimed  by  respondent.  In  re  Parish,  supra. 
Section  1720,  Code  Civil  Proc,  provides 
that  the  superior  court  "may.  In  its  dis- 
cretion, order  costs  to  be  paid  by  any 
party  to  the  proceeding,  or  out  of  the  as- 
sets of  the  estate,  as  Justice  may  require. 
Execution  for  the  costs  may  issue  out  ot 
the  superior  court."  It  there  is  any  au- 
thority upon  which  the  order  in  question 
can  be  supported,  it  must  be  found  in  this 
section  of  the  Code.  The  general  rule  is 
stated  In  section  1021,  which  provides  that 
the  compensation  of  attorneys  is  left  to 
the  agreementof  the  parties,  but  that  par- 
ties to  actions  or  proceedings  are  entitled 
to  costs  and  disbursements,  as  provided 
in  other  sections  of  the  Code.  Even  If  it  bo 
conceded  that  counsel  fees  for  services  ren- 
dered the  executor  in  probating  the  will 
may  be  regarded  as  "costs,"  within  the 
meaning  of  section  1720,  we  do  not  think 
that  they  can  be  allowed,  except  as  Inci- 
dent to  some  Judgment  or  order  of  the 
court.  The  probate  Judge  is  clothed  with 
discretion  to  order  costs  to  be  paid  "by 
any  party  to  the  proceedings,  or  out  of 
the  assets  of  the  estate,  as  justice  may  re- 
quire." This  discretion  cannot  be  exer- 
cised until  there  is  something  upon  which 
It  may  be  based.  In  construing  a  similar 
provision  conferring  discretionary  power 
upon  the  surrogate's  court  to  award 
costs,  the  New  York  court  of  appeals  said: 
"It  means  the  party  whose  behavior  In 
the  circumstances  provoking  the  litiga- 
tion, whose  situation  in  relation  to  the 
estate,  or  the  particular  subject  in  contro- 
versy Is  such  as  that  it  Is  equitable  and 
Just  that  he  be  remunerated  for  his  ex- 
penses In  the  litigation.  The  surrogate 
may  also  charge  the  costs  of  one  party 
upon  another,  or  upon  theestate."  Noyes 
V.  Aid  Society,  70  N.  Y.  484.  It  Is  impos- 
sible for  the  court  to  say  from  the  mere 
allegations  of  a  party,  and  before  any  evi- 
dence taken,  whether  he  is  acting  in  good 
faith  or  not,  and  wnether  It  is  just  and 
equitable  that  he  should  be  aided  In  prose- 
cuting or  defending  his  suit.  All  the  pro- 
visions of  the  Code  bearing  upon  the  sub- 
ject of  probate  contests  Indicate  that 
good  faith  and  reasonable  cause  are  the 
things  to  be  inquired  Into  by  the  court  in 
the  exercise  of  its  discretion.  Illcox  v. 
Oraham,  6Cal.l6!);  sections  1031,13.S2,  and 
1509,  Code  Civil  Proc.  Until  the  court  has 
heard  the  evidence  of  the  parties,  it  is  im- 
possible for  It  to  determine  whether  they 
or  any  of  them  have  claims  which  are 
made  in  good  faith,  and  which  are  based 
upon  reasonable  grounds.  If  the  court 
has  power,  upon  the  initiation  of  con- 
tests, to  make  arbitrary  allowances  out 
of  theestate  to  proponents  and  contest- 
ants, then  disappointed  next  of  kin  and 
claimants  without  the  shadow  of  a  Just 
cause  may  deprive  the  benetlciaries  un<ler 
the  will,  by  prolonged  and  expensive  liti- 
gation, of  the  property  given  to  them  by 
the  testator.  Unless  the  langiinge  of  the 
statute  Imperatively  demands  such  con 
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•truction,  it  Hliould  not  he  placed  iipoo  It. 
Some  wholeeome  remarks  as  to  the  object 
aud  beiietit  of  the  statute,  and  the  cusea 
In  which  it  should  be  applied  by  the  court, 
will  be  found  in  Ke  Whelan,  2  N.  Y.  Supp. 
(3,H3.  It  is  no  argument  to  say  that  be- 
cause tlie  constitution  clothes  tliesuperior 
court  with  "original  Jurisdiction  over 
matters  at  probate,"  and  provides  that 
"a  judRe  of  the  superior  court  may  at  any 
time  make  and  isoue  all  necessary  orders 
and  writs,  enforce  the  production  of  wills 
and  the  attendance  of  witnenBes,"  the 
court  of  its  own  motion  is  bound  to  see 
that  all  necessary  proceedings  are  taken, 
and  witnesses  called  to  probate  every  doc- 
ument filed  and  which  is  claimed  to  be  a 
will.  It  is  sale  to  assnrae  that  parties  in- 
terested as  devisees  and  legatees  will  al- 
ways take  the  necessary  steps,  and  pro- 
vide necessary  funds,  to  procure  the  at- 
tendance of  witnesses  to  establish  the 
validity  of  the  will,  it  It  Is  worthy  of  pro- 
bate. Our  conclusion  is  that  antii  the  will 
has  been  admitted  to  probate,  or  probate 
bad  been  denied,  the  court  has  no  power 
to  appropriate  the  funds  of  the  estate  to 
aid  either  proponent  or  contestant.  This 
view,  we  think,  is  supported  by  the  prin- 
ciples laid  down  in  Estate  of  Marrey,  65 
Gal.  287,3  Pac.  Rep.  896;  Estate  of  Par- 
sons, 65  Cal.  240,  3  Pac.  Rep.  817;  and  Es- 
tate of  Jessup,  80  Cal.  625,  22  Pac.  Rep. 
260.  The  order  of  the  court  below  is  an- 
nulled. 

We  concur:  Sharpstrin,  .T.;  McFab- 
LAND,  J.;  Db  Haven,  J.;  Harbison,  J.; 
Garouttb,  J. 

(9S  Cal.  555)  ^—— 

Clausen  t.  Meibtbr  et  al.    (No.  14,538.) 
(SupreTne  Court  cf  CaHfomia.    March  10, 1893.) 
L1MITA.T10K  OF  AoTioirg— Rblief  aoainst  Fraud. 

1.  A  complaint  alleged  that  defendant,  by 
fraudulent  representations  as  to  her  ownership 
of  certain  land,  induced  plaintiff  to  loan  her  $1,0(10 
on  her  note,  secured  by  a  mortgage  on  sach  land, 
and  tbat  plaintiff  did  not  discover  the  fraud  an- 
tll  within  three  years  beforesuit;  that  defendant 
was  executrix  of  an  estate,  and  used  the  money 
to  pay  a  claim  against  the  estate.  The  complaint 
asked  jadf^ment  against  defendant  for  t4,000, 
with  interest,  and  to  be  subrogated  to  the  claim 
80  paid.  The  aution  was  commenced  more  (ban 
four  years  after  the  maturity  of  such  note  and 
mortgage.  Held,  tbat  it  came  within  Code  Civil 
Proc.  S  S37,  which  prOTides  that  an  action  found- 
ed on  a  written  instrument  is  barred,  unless 
commenced  within  four  years  after  the  cause  of 
action  accrues. 

2.  The  action  was  not  one  for  relief  on  the 
ground  of  fraud,  within  the  meaning  of  Code  Civil 
Proc.  {  888,  which  allows  an  action  to  be  com- 
menced within  three  years  from  the  discovery  of 
the  facts  constituting  the  fraud. 

Pepartment  2.  Appeal  from  superior 
court,  Solano  county;  A.  J.  Bcckles, 
Judge. 

Action  by  Clausen  against  Fredericka 
Meister  and  others  to  recover  on  a  note 
and  mortgage.  Judgment  for  defendant 
on  demurrer  to  the  complaint.  Plaintiff 
appeals.    Afflrmed. 

A,  Morgeutha.1  and  George  Lamont,  tor 
appellant.    J.  L.  Rogers,  for  respondents. 

Db  Haven,  J.  The  court  below  sus- 
tdined  the  demurrer  to  the  complaint  In 


this  action,  and  thereupon  rendered  Judg- 
ment in  favor  of  defendants.  Theplaiutifl 
appeals,  and  the  question  for  decision  is 
whether  the  ruling  of  the  court  upon  the 
demurrer  wtiscorrect.  The  material  facts 
shown  by  the  complaint  are:  On  March 
1, 1S82,  plaintiff  was  induced  by  represen- 
tations of  the  defendant  Fredericka  Meis- 
ter, to  the  effect  tbat  she  was  tbe  owner 
of  a  certain  unincumbered  piece  of  land  in 
Solano  county,  to  loan  her  f4,O0O  upon 
her  note,  secured  by  a  mortgage  upon 
said  land,  which  note  and  mortgage  are 
fully  set  out.  Ic  is  further  alleged  that 
these  representations  were  false,  and  made 
in  the  presence  and  with  the  approval  of 
the  other  defendants;  that  the  land  was 
at  that  tlme,and  still  Is,  partof  the  estate 
of  one  Millard  Meister,  deceased,  and  was 
not  only  subject  to  a  prior  mortgage  of 
f 4,500,  but  also  to  the  payment  of  the 
debts  of  said  estate,  and  expenses  of  aa- 
ministration;  and  tbe  said  defendant 
Fr(>dericka  Meister  was  and  is  entitled, 
upon  the  settlement  and  dlstribntloa  o( 
said  estate,  to  only  one-fourth  thereof, 
and  the  other  defendants  to  the  remaining 
three-fourths.  At  the  date  of  the  execu- 
tion of  plaintiff's  note  and  mortgage,  the 
defendant  Fredericka  Meister  was  the  ex- 
ecutrix of  said  estate,  and  there  had  been 
presented  and  approved  asa  claim  against 
said  estate,  a  certain  note,  held  by  one 
Margaret  BoUe,  for  the  sura  of  $1,000,  and 
interest,  and  the  said  defendant  Fredericka 
Meister,  as  executrix  of  said  estate,  paid 
that  claim  with  the  mone^  loaned  to  her 
by  plaintiff.  It  is  further  alleged  that  the 
plaintiff  did  not  aiacover  the  fraud  prac- 
ticed upon  him,  in  Inducing  him  to  make 
said  loan  upon  the  security  of  the  note 
and  mortgageof  the  defendant  Fredericka 
Meister,  until  within  three  years  before 
the  commencement  of  this  action.  The 
plaintiO  further  alleged  that,  upon  dis- 
covery of  the  falsity  of  the  representations 
by  which  be  was  induced  to  loan  hU 
money,  he  informed  the  defendants  of  the 
fact,  "and  oflered  said  note  and  mortgage 
given  him  by  Fredericka  Meister,  herein 
set  forth,  for  cancellation,  and  requested 
tliem  to  subrogate  him  In  place  of  Marga- 
ret Bolle,  whose  claim  against  the  estate 
of  said  Millard  Meister"  had  been  paid 
with  plaintiff's  money, 'or  to  give  plain- 
tiff a  new  note  secured  by  their  lutHrest  as 
heirs  t4i  the  estate  of  Millard  Meister;  yet 
they  refused,  and  still  refuse  to  do  so." 
The  conipinint  also  states  "that  said  note 
and  mortgage  herein  set  forth  are  wortb- 
less,  and  plaintiff  hereby  offers  tbe  same 
to  this  court  for  canccllutlon. " 

The  action  was  commenced  more  than 
four  years  after  the  maturity  of  plaintiff's 
noteand  mortgage, and  the  relief  demand- 
ed in  the  complaint  is  "for  Judgment 
against  the  defendant  for  the  sum  of  four 
thousand  dollars,  with  legal  interest  there- 
on from  the  first  day  of  September.  18S5. 
and  that  said  Judgment  be  declared  a  valid 
claim  against  the  estate  of  Millard  Meister, 
deceased,  and  the  plaintiff's  claim  be  sub- 
rogated in  place  and  stead  of  said  claim 
of  Margaret  B«)lle,  •  •  •  and  that  the 
note  and  mortgage  herein  setfortb  be  can- 
celed, "  and  for  general  relief. 

1.  The  defendants  demurred  to  tbis  com* 
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plaint  npon  the  ground,  among  otheni. 
that  the  action  la  burred  by  Hoctlon  837  of 
the  Code  of  Civil  Procedure,  which  pro- 
vides that  an  action  upon  u  contract 
founded  on  a  written  InRtruiuent  Ih  barred 
unleua  commenced  Trithin  fear  years  after 
the  caase  of  action  accrues.  The  demur- 
rer was  properly  Hustalued.  Plaintiff's 
right  to  recover  upon  the  note  and  mort- 
KMge  executed  to  him  by  the  defendant 
Frcdericka  MelHter  was  barred  by  this 
section  of  the  Code  at  the  date  of  the  com- 
mencement of  this  action,  and  whatever 
equitable  right  he  might  otherwise  hare 
had  tu  be  Hubrogated  to  the  position  of 
Margaret  BoUe,  as  a  creditor  of  the  estate 
of  Millard  Melster,  and  thns  to  enforce  the 
payment  of  such  note  and  mortgage,  was 
lost  to  him  when  the  bar  of  the  statute 
attached  to  said  note  and  mortgage. 

This  is  not  an  action  for  relief  upon  the 
ground  of  fraud,  within  the  meaning  of 
subdivision  4  of  section  888  of  the  Code  of 
Civil  Procedure,  which  gives  to  a  party 
aggriPTed  three  years  after  the  discovery 
of  the  facts  constituting  the  fraud  within 
which  to  bring  an  action  to  obtain  relief 
therefrom,  bnt  It  Is  substantially  one  to 
compel  the  payment  of  the  indebtedness 
which  Is  evidenced  by  the  note  and  mort- 
gage executed  by  the  defendant  Frederlcka 
Melster  to  the  plaintiff;  and  the  character 
of  the  action  Is  not  changed  by  the  fact 
that  the  plaintiff  asks  the  court,  on  ac- 
count of  the  other  matters  stated  In  the 
complaint,  to  apply  the  equitable  princi- 
ple of  subrogation,  and,  by  this  means, 
cnnHe  the  defendants  to  satisfy,  out  of 
their  property,  the  Indebtedness,  to  secure 
which  said  note  and  mortgage  was  given 
to  him.  The  real  cansa  of  action  is  for  the 
recovery  of  the  money  loaned  by  plaintiff, 
and  the  other  relief  demanded  is  bnt  in- 
cidental to  this,  and  the  time  allowed  by 
the  statute  within  which  to  commence  an 
action  for  the  recovery  of  this  money  can- 
not be  extended  by  alleging  tne  discovery, , 
within  three  years,  of  facts  which  In  equl. 
ty  would  have  entitled  him  to  look  for  Its 
repayment  to  other  security  than  th« 
mortgage  whirb  accompanied  the  note 
received  by  him  at  the  time  of  the  loan. 

.ludgment  afllrmed. 

Wtt  concar:    McFarland,  J.;    Suarh- 

STEIN,  J. 

93  Cal.  »1  

FitE8.NO  Na.t.  Bank  v.  Hawkins.    (No. 
14,442.) 

iStipreme  Court  of  Califomla.    March  9,  1893.) 
Fkacd  or  AoaMT— LtABiLtTT  OF  Principai.— 

FOB0B»  SCHOOI.  Warrasts. 
In  an  action  to  recover  the  amonnt  of  cer- 
tain orders  iorgod  by  defendant's  deputy  and 
sold  to  plsintitr,  the  complaint  alleged  that  de- 
fcodaot  was  the  "county  suporintendent  of 
scbcols."  and  that  one  B.  was  his  doputy;  that 
plaintiff  purc;hased,  at  the  Instance  and  request 
of  defendant,  by  B.,  bis  deputy,  certain  school 
warrants;  that  said  warmnts  were  purchasrd 
solely  on  the  faith  and  credit  of  the  indorseraeuls 
thereon  by  defendant;  that  the  warrants,  except 
the  indorsements  of  filing,  were  forged  by  said 
B.,  and  were  void.  The  "  warrant* "  were  orders 
on  defendant,  as  county  superintendent  of  schools, 
by  the  trustees  of  the  various  school-districts  for 
requisitloos  to  the  county  auditor:  and  the  in- 
aorsements,  alleged  to  have  been  genuine,  and 


on  the  faith  of  whloh  plaintiff  porobased  fhem, 
were  tho  memoranda  of  the  date  of  filing  in  de- 
fendant's ofUoe,  as  required  by  law.  Held,  that 
the  only  alleged  act  of  B.,  in  the  line  of  bla  ofB- 
cial  duty,  was  the  filing,  and  the  filing  of  snob 
orders  is  not  a  guaranty  that  the  orders  are  gen- 
uine, or  that  tbey  will  be  paid. 

Department  1.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Habris, 
Jndge. 

Action  by  the  Fresno  National  Bank 
against  B.  A.  Hawkins  to  recover  the 
amount  of  certain  orders  forged  and  sold 
to  plaintltr  by  defendant's  deputy.  De- 
fendant had  Judgment,  and  plaintiff  ap- 
peals.    Affirmed. 

Church  &  Cory,  for  appellant.  W.  D. 
Tiipiter,  H.  H.  Welnh,  and  Webb  & 
Strotber,  tor  respondent. 

Oarouttk,  J.  This  appeal  Is  before  ns 
upon  the  Judgment  roll,  and  involves  the 
snfHuiency  of  the  complaint.  The  com- 
plaint alleges  that  respondent  was  at  all 
the  times  mentioned  the  county  superin- 
tendent of  schools  of  Fresno  county,  and 
that  W.  R.  BIbby  was  the  regularly  ap- 
pointed deputy  of  such  superintendent; 
that  appellant,  as  was  Its  custom,  purchas- 
ed at  the  Instance  and  request  of  respond- 
ent, by  Ms  deputy,  certain  school  warrants; 
that  said  warrants  were  purchased  solely 
on  the  faith  and  credit  of  the  indorse- 
ments thereon  by  the  respondent ;  that  said 
warrants,  except  thelndoraement  of  filing, 
were  forged  by  the  said  Blbby,  deputy, 
and  were  void  and  of  no  effect;  and  ap- 
pellant claims  to  be  damaged  to  the  ex- 
tent of  the  money  paid  out  for  such  forged 
warrants.  As  appears  b.v  the  exhibits 
attached  to  the  complaint,  these  forged 
warrants  were  orders  on  the  conn  ty  su- 
perintendent, by  the  trustees  of  the  vari- 
ous school-districts, for  requisitions  to  the 
county  auditor;  and  the  word  ""war- 
rants,"  as  used  In  the  complaint.  Is  some- 
what of  a  misnomer.  The  Indorsement 
made  upon  these  orders,  which  appellant 
alleges  to  be  genuine,  and  upon  the  sole 
faith  of  wbi^^h  It  expended  Its  money,  was 
the  memorandum  of  the  date  of  filing 
In  the  county  superintendent's  office. 
Neither  theforgery  of  the  orders  by  Blbby, 
nor  his  preeentatton  and  sale  of  them  to 
the  bank,  created  any  liability  against  re- 
spondent; for  In  those  matters  hewasnot 
acting  In  the  line  of  hln  official  duty,  and 
by  virtne  of  his  appointment  as  deputy 
was  not  clothed  with  any  such  power. 
Itespondent  could  only  cluthe  hla  depnt.v 
with  such  power  as  the  statute  conferred 
upon  himself,  and  those  powers  were  not 
conferred.  The  bank  knew^  the  measure 
of  rest>ondent's  power,  and  the  limitation 
of  his  ofllclal  duties.  If  not.  It  should 
have  known  them,  for  all  persons  are  held 
to  know  the  law.  It  follows  that  the 
only  act  ilone  by  the  deputy,  in  the  line  of 
his  official  duty,  towards  ronsummating 
the  fraud  alleged,  was  the  Indorsement  of 
the  date  of  filing  upon  tlie  orders.  The 
law  re(|ulres  thene  orders  to  be  flle<l  In  the 
order  In  which  they  are  presented,  so  that 
the  requlMitlons  upon  the  auditor  will  fol- 
low In  the  same  order  of  time.  The  filing 
of  the  order  In  the  office  of  the  county 
superintendent  is  not  a  gnaruuty  by  ouchi 
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officer  that  Bnch  orrler  Is  genuine  and  will 
be  paid  in  due  courae  ot  time.  Tbe  filing 
marks  do  not  warrant  that  it  is  not 
foriECPd,  but  Blmply  indicate  to  the  world 
that  8uch  a  paper  was  filed  in  the  office  at 
a  time  named.  Manifestly,  such  fact  can 
create  no  personal  liability  against  re- 
spondent In  favor  of  a  purchaser  of  such 
orders.  Appellant  alleges  that  he  pur- 
chased the  orders  on  the  sole  faltli  and 
credit  ot  tbe  genuine  indorsement  there- 
on; but,  as  we  have  already  seen,  such 
Indorsement  neither  gave  them  negotia- 
bility, validity,  nor  additional  value,  aside 
trom  fixing  the  date  of  their  flling  In  tbe 
superintendent's  office.  Let  tbe  judgment 
be  affirmed. 

We  concur:  Patebson.J.;  Harbison,  J. 


93  Cal.  SS8 

Stephenson  T.  Southern  Pac.  Co.  (No. 

14,373.) 
(Supreme  Count  of  California.  March  10, 1892.) 
Torts  op  Hebtant— Liability  or  Mabtbk. 
In  a  salt  for  damages  against  defendant 
railroad,  tbe  court  instructed  tbe  jury  that  if 
defendant's  engineer,  for  tbe  purpose  of  frigbt- 
ening  the  passengers  In  a  street-car  that  was 
crossing  defendant's  track,  unnecessarily  and 
wantonly  started  his  locomotive  towards  such 
street-car,  thereby  frightening  the  occupants, 
among  which  was  plaintiff,  who  believed  and  had 
reason  to  believe  that  a  collision  was  imminent, 
and,  to  save  herself,  jumped  out  and  was  injured, 
defendant  was  liable.  Held,  that  tbe  instruution 
was  error,  the  alleged  injury  having  resulted 
from  an  act  of  the  engineer  which  was  not  with- 
in the  scope  of  his  employment. 

In  bank.  Appeal  trom  superior  court, 
Los  Angeles  county;  J.  W.  McKinlbst, 
Judge. 

Action  by  Stephenson  against  the  South- 
ern PaciflcCompany.  Judgment  fur  plain- 
tiff.   Defendant  appeals.    Beversed. 

John  D.  Blcknell,  tor  appellant.  Wella, 
Monroe  &  Lee,  for  respondent. 

De  Haven,  J.  The  action  is  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  sustained  by  plaintltt,  through 
the  negligence  ot  defendant.  The  com- 
plaint alleges  that  tbe  plaintiff  was  a  pas- 
senger upon  a  street-car. in  tbe  city  of  Los 
Angeles,  the  track  of  which  crosses  that 
of  defendant  at  or  near  its  depot,  and 
that,  upon  the  occasion  of  the  injury,  tbe 
street-car  approached  tbe  crossing,  and 
stopped  long  enough  to  ascertain  tbat  a 
locomotive  engine  on  the  track  of  defend- 
ant, and  within  about  25  feet  ot  the  cross- 
ing, was  not  in  motion,  and  then  proceed- 
ed to  cross  the  track;  that  when  the 
Btreet-car  was  about  to  cross  tbe  track  ot 
defendant,  the  engineer  iu  charge  ot  de- 
fendant's engine  negligently  and  carelessly 
gave  bis  engine  steam,  and  commenced  to 
back  the  said  locomotive  upon  the  track 
towards  and  upon  the  street-car  in  which 
plaintiff  was  riding,  and  that  plaintiff,  be- 
ing in  Imminent  danger  ot  injury  from  the 
anticipated  collision,  jumped  from  the 
street-car,  as  did  other  passengers,  and 
was  injured.  Tbe  answer  contained  a  suf- 
ficient denial  of  any  nogligunce  upon  the 
part  of  defendant  and  of  its  employes,  and 
also  charged  that  plaintiff  was  guilty  ot 
contributory  negligence.    The  trial  was 


by  Jury,  and  a  verdict  rendered  in  favor  of 
plaintiff  ror$5,000.  Tbe defeudaot appeals. 
Tbe  evidence  tended  to  show  that  the 
street-car  was  stopped  before  attempting 
to  cross  the  track  of  defendant,  as  alleged 
in  the  complaint;  tbat  tbe  locomotive 
was  not  then  in  motion,  but  proceeded  to 
back  down  towards  tbe  crossing  as  the 
street-car  was  crossing  the  track,  but  did 
not,  in  fact,  come  in  collision  witb  the 
strect^'ar.  The  locomotive  engine  was 
upon  the  depot  grounds,  for  the  purpose 
of  being  used  in  switching  cars.  The 
court,  at  the  request  of  plaintiff,  gave  to 
the  jury  the  following,  among  other,  in- 
structions: "It  the  jury  believe,  trom  the 
evidence,  that  the  deiendant's  engineer, 
with  intent  to  frighten  and  scare  the  pas- 
sengers riding  upon  said  street-car  upon 
which  plaintiff  was  a  passenuer,  while  tbe 
said  horse-car  was  in  close  proximity  on 
the  track  of  said  defendant,  unnecessarily 
and  wantonly  let  the  en^ilne  take  steam, 
and  started  said  locomotive  to  move  to- 
wards and  upon  said  street-car,  with  the 
intention  thereby  to  frighten  tbe  said 
pasHcngers,  of  which  plaintiff  was  one, 
and  did  thereby  frighten  said  passengers 
and  plaintiff,  so  that  she,  seeing  said  en- 
gine, and  believing  and  having  reasonable 
cause  to  believe  that  tbe  saiue  was  about 
to  collide  with  said  street-car,  in  order  to 
save  herself  from  accident,  jumped  off  of 
said  car,  and  thereby  the  plaintiff  was  in- 
jured, then  the  defendant  is  guilty  of  negli- 
gence, and  tbe  jury  should  find  for  the 
plaintiff."  In  giving  this  instruction  the 
court  committed  an  error.  The  rule  is,  of 
course,  well  settled  that  the  master  is 
civilly  liable  tor  the  wrongful  or  negligent 
act  of  the  servant,  committed  while  in 
his  service, and  within  the  scope  of  hia  em- 
ployment,—that  Is,  in  the  transaction  of 
the  master's  business;  and  tbe  converse 
of  the  rule  is  equally  well  settled,  tbat 
when  a  servant  acts  without  any  refer- 
ence to  the  service  for  which  he  is  em- 
ployed, and  not  for  the  purpose  of  per- 
forming the  work  of  bis  employer,  but  to 
effect  some  Independent  purpose  ot  his 
own,  tbe  master  is  not  responsible  in  tliat 
case  for  either  tbe  act  or  omission  of  tbe 
servant.  Mott  v.  Ice  Co..  78  N.  Y.  543; 
Rounds  V.  Railroad  Co.,  64  N.  Y.  129;  Ay- 
crigg  V.  Railroad  Co.,  30  N.  J.  Law,  460; 
Snyder  v.  Railroad  Co.,  60  Mo.  413;  Cos- 
Krove  V.  Ogden,  49  N.  Y.  257;  Howe  v. 
Newmarch,  12  Allen,  49;  Railroad  Co.  v. 
Wetraore,  19  Ohio  St.  110.  "The  test  ot 
the  master's  rpsponsibility  tor  the  act  ot 
the  servant,  "said  Grover,  J.,in  delivering 
the  opinion  ot  the  court  in  Cosgrovo  v. 
Ogden,  supra,  "is  not  whether  such  act 
was  done  according  to  the  instructions  of 
the  master  to  the  servant,  but  whether  It 
was  done  in  the  prosecution  of  the  busi- 
ness that  the  servant  was  employed  by 
the  master  to  do."  In  Howe  v.  Newmarch, 
supra,  as  the  final  conclusion  of  an  elabo- 
rate opinion,  in  which  many  cases  bearing 
upon  the  subject  are  considered,  tbe  test 
of  the  master's  responsibility  for  the  act 
of  his  servant  is  thus  stated  :  "And  in  an 
action  of  tort  in  the  nature  of  an  action 
on  the  case,  the  master  is  uot  responsible 
if  tbe  wrong  done  by  bis  servant  la  done 
without  bis  authority,  and  not  fur  tba 
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pnrpDBip  of  execnting  his  orders,  or  doing 
his  work;  so  that  If  the  sePTant,  wholly 
for  a  purpose  of  his  own,  disregarding 
the  object  for  which  he  was  employed, 
and  not  Intending  by  his  act  to  execute  It. 
does  an  Injury  to  another,  not  within  the 
acope  of  his  employment,  the  master  Is 
not  liable;  bat  It  the  act  be  done  In  the 
execution  of  the  authority  given  him  by 
bis  master,  and  for  the  purpose  of  pei-form- 
Ing  what  the  master  has  directed,  the 
master  will  be  responsible,  whether  the 
wrong  done  be  occasioned  by  negligence, 
or  by  a  wanton  or  reckless  purpose  to  ac- 
complish the  master'u  bnsinesa  In  an  un- 
lawful manner." 

The  Instruction  given  by  the  court  be- 
low, and  now  onder  consideration,  is  in 
conflict  with  the  rule  of  law  as  above 
stated.  Tlie  engineer  was  not  acting 
within  the  scope  of  his  employment,  as 
assumed  in  this  instruction,  if  his  object 
in  moving  the  engine  was  simply  to  fright- 
en the  passengers  in  the  street-car.  Such 
an  act,  done  for  such  a  purpose,  was  en- 
tirely foreign  to  the  objects  of  bis  employ- 
ment. The  wor1{  which  the  engineer  was 
to  perform  for  defendant  was  to  manage 
the  engine  while  it  was  engaged  In  switch- 
ing cars,  aud  If  he  started  the  engine,  not 
for  the  purpose  of  employing  it  In  the  serv- 
ice of  the  defendant,  but  to  accomplish  an 
Independent  purpose  of  his  own,  of  the 
cbaracter  stated  in  the  instruction,  the 
relation  of  master  and  servant,  as  to 
that  particular  act,  did  not  exist,  and  the 
defendant  would  not  be  liable  for  any 
damage  resulting  therefrom,  and  it  is  im- 
material that  he  used  the  engine  of  defend- 
ant in  order  to  accomplish  his  unlawful 
purpose.  Whart.  Neg.  §  168;  Railroad 
Co.  V.  Wetmore,  19  Ohio  St.  110.  It  would 
not  be  contended  that  one  who  employs 
another  to  sprinkle  his  garden,  and  places 
In  hia  hands  a  hose  to  be  used  for  that 
purpose,  would  be  civilly  responsible  in 
damages  If,  stepping  aside  from  that  em- 
ployment, the  servant  should,  either  in 
sport  or  from  malice,  turn  the  same  upon 
a  person  quietly  passing  along  the  street. 
Id  the  commission  of  such  an  assault  the 
servant  would  not  be  acting  within  the 
scope  of  his  employment,  nor  would  the 
hose  be  used  in  the  transaction  of  the  bus- 
ini-ssofhls  employer;  and  yet  the  act  of 
the  servant  in  the  illuBtration  just  given 
woold  not  be  more  forelgu  to  the  pur- 
pose of  his  employment  than  was  that  of 
the  engineer  in  this  case.  If  committed  un- 
der the  circumstances  stated  in  the  in- 
struction. The  rule  of  law  which  makes 
the  master  liable  to  respond  in  damages 
for  the  act  or  omission  of  tbe''servant  Im- 
plies that  the  master  will  not,  In  any  case, 
be  liable  for  wrongs  committed  by  the 
servant  while  not  acting  within  the  scope 
of  his  authority.  This  rule  Is  so  reasona- 
ble thai  the  grounds  on  which  It  rests 
need  scarcely  be  suggested.  In  all  the 
affairs  of  life  men  are  constantly  obliged 
to  act  by  others;  but  no  one  could  vent- 
nre  to  so  act  if  the  mere  circumstance 
that  he  employed  another  to  act  for  him 
about  any  general  or  particular  business 
made  him  an  insurer  against  all  wrongs 
which  such  persona  might  possibly  com- 
mit during  the  period  of  such  employment. 


•  •  •  In  other  words,  It  the  servant 
steps  aside  from  his  master's  business, 
for  how  stiort  a  time  soever,  to  commit  a 
wrong  not  connected  with  such  business, 
the  relation  of  master  and  servant  will  be 
for  the  time  suspended."  2  Thomp.  Neg. 
pp.  885,  886. 

The  evidence  In  this  case  tending  to 
show  the  facts  referred  to  in  the  instruc- 
tion under  consideration  is  vfry  slight, 
aud  that  part  of  it  consisting  of  the  opin- 
ion of  one  of  the  witnesses  that  the  inten- 
tion of  the  engineer  was  only  to  frighten 
the  passengers  on  the  street-car  is  not 
competent  for  thepurpose  of  proving  such 
fact.  The  case  was,  however,  tried  upon 
the  theory  that  there  was  sufficient  evi- 
dence upon  which  to  base  the  Instruction, 
and  we  are  not  able  to  say  that  there 
was  snch  an  entire  want  of  evidence  upon 
that  point  that  the  instruction  was  with- 
out prejudice  to  the  defendant. 

Judgment  and  order  reversed. 

We  concur:  Shahpbtein,  J.;  Pater- 
80N,  J.;  Hariuhon,  J.;  Oaroutte,  J.; 
McFablano,  J. 

^~~~~  n  Cal.  cu 

Lkach  v.  Pibror,  Judge.    (No.  14,930.) 
(Supreme  Court  of  Calif  omia.    March  18, 1892.) 

Ai.ix>WANOB  to  Widow— New  Tbiu. — Bill  ow 
ExcEPTioss— Settlement— Laches. 

1.  Wliere,  on  a  widow's  petition  for  an  al- 
lowance, written  objections  wore  filed,  and  after 
a  hearing  thu  allowance  was  granted,  the  Coda 
does  not  authorize  a  new  trial. 

2.  Where  the  petitioner's  proposed  bill  of  ex- 
oeptions  on  tlia  motion  for  a  new  trial  was  acoom- 
pauied  by  a  general  notice  that  the  bill  was  in- 
tended to  be  used  in  the  matter  of  the  widow's 
claim  for  allowance,  "filed  by  her  in  the  matter 
of  said  estate, "  petitioner  was  entitled  to  have 
the  bill  settled  as  a  bill  of  exceptions  to  be  used  on 
appeal  from  the  order  granting   snch   allowance. 

8.  Ten  days  was  a  reasonable  time  within 
wiiich  to  file  such  bill  of  exceptions  after  the 
entry  of  an  order  granting  suob  allowance;  and 
where  the  court,  within  suob  10  days,  granted 
petitioner  20  days'  extension  of  time  to  serve 
the  bill,  service  during  those  20days  was  In  time. 

4.  Where  the  respondent's  answer  to  a  peti- 
tion lor  a  writ  of  mandate  to  compel  him  to  set- 
tle a  bill  of  exceptions  alleged  facts  showing 
that  petitioner  had  actual  notice  of  the  grant- 
ing of  the  order  for  such  allowance,  and  for 
more  than  10  days  thereafter  neglected  to  pre- 
sent her  bill  of  exceptions,  but  did  not  show  that 
she  had  notice  of  the  entry  of  such  order,  the 
answer  failed  to  present  a  material  issue. 

6.  The  petitioner  served  her  bill  of  excep- 
tions on  February  10,  1891.  March  10th  the  ad- 
ministrator prooured  an  order  extending  his  time 
to  serre  objections  and  proposed  amendments. 
The  appeal  was  taken  March  12th,  and  on  the 
14th  the  proposed  bill  and  amendments  were  pre- 
sented to  the  clerk.  April  11th  the  matter  of 
the  settlement  of  the  bill  was  heard.  On  June 
10th  her  application  was  made  for  a  writ  of  man- 
date to  compel  A. ,  who  was  then  judge,  to  settle 
her  bill  of  exceptions:  and  no  decision  was 
reached  till  October  12th,  when  the  petition  was 
dismissed  by  the  supreme  court  because  A. '8 
term  of  office  had  expired.  Octol>er  17tb  the  ap- 
plication to  settle  the  bill  was  made  to  P.,  A. 'a 
successor  in  oflflce,  and  his  decision  was  not 
made  until  November  llth.  Seld,  that  she  had 
not  been  guilty  of  laches  in  the  settlement  of  the 
bill. 

In  bank. 

Petition  of  Maggie  Leach  for  a  writ  of 
mandate  to  compel  W.  L.  Pierce,  Judge  of 
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the  Btiperlor  court  of  San  Diego  county, 
to  settle  a  bill  of  exceptions.  Writ  grant- 
ed. 

Wellborn,  Parker  Jt  Stevens  and  Hainra 
A  Ward,  for  petitioner.  Luce  &  McDonald 
and  Works,  Gibson  &  Titus,  for  respond- 
ent. 

Patkbron,  J.  This  is  an  application  tor 
a  writ  of  mandate  to  compel  respondent 
to  consider  petitioner's  proposed  bill  of 
exceptlouH  and  Tbe  proposed  amendments 
thereto  attached,  and  to  settle  the  same. 
An  alternative  writ  was  Issned,  and  tbe 
respondent  has  appeared  and  objected  to 
the  saftlciency  of  the  petition ;  has  urally 
dcmarred  to  it  on  the  ground  that  It  does 
not  state  facts  sufflclent  to  entitle  peti- 
tioner to  the  relief  Hought  by  lier. 

The  facts  alleged,  and  upon  which  the 
petitioner  claims  the  right  to  have  a  bill 
of  exceptions  settled,  are  as  follows:  In 
November,  1886,  Maria  A.  Burton,  widow 
of  H.  8.  Burton,  deceased,  filed  a  petition 
asking  for  an  allowance  of  $250  a  month 
out  of  the  funds  of  the  estate.  The  peti- 
tioner, who  Is  interested  In  the  estate  of 
Burton,  filed  written  objections  to  the 
granting  of  said  petition.  Tbe  Issnes  were 
tried  by  Jndge  Aitkbn,  who  at  that  time 
was  presiding  Judge  of  the  superior  court 
in  which  the  matter  of  said  estate  was 
pending;  and  on  January  3,  1891,  be  made 
and  filed  findings  of  fact  and  conclusions 
of  law  In  favor  of  Mrs.  Burton.  But  it  is 
Alleged  that  tbe  order  granting  family  al- 
lowance was  not  entered  until  some  time 
alter  January  5.  and  prior  to  February 
10, 1891.  No  notice  was  ever  given  peti- 
tioner of  the  entry  of  the  order,  but  on 
March  2, 1891,  she  appealed  to  the  supreme 
court,  and  the  appeal  is  stilt  pending.  On 
January  12,  1S91,  the  petitioner  served 
upon  the  administrator,  Mrs.  Burton,  and 
others  a  notice  of  Intention  to  move  tor  a 
new  trial.  On  Januiiry  21st  the  court 
made  an  order  granting  the  petitioner 
herein  20  days  from  that  date  to  serve 
and  tile  atlidavits  and  a  bill  of  exceptions. 
The  proposed  bill  of  exceptions  was 
served  Fcbrnary  10th.  Within  due  time 
thereafter  the  administrator  served  upon 
the  attorneys  for  petitioner  written  ob- 
jections to  the  settlement  of  the  bill,  and 
at  the  same  time  proposed  certain  amend- 
ments, not  waiving  his  right  to  Insist  up- 
on the  objections  made.  On  March  14th 
the  bill  and  the  proposed  amendments  and 
•objections  were  presented  to  the  clerk. 
<»n  April  11, 1891,  the  matter  of  the  settle- 
ment of  the  bill  came  on  for  hearing  before 
Judge  AiTKKN,  and  he  refused  to  settle 
the  bill;  but  his  reasons  therefor  do  not 
appear.  On  Jnne  10, 1891,  petitioner  here- 
in applied  to  this  court  for  a  writ  of  man- 
dale  to  compel  Judge  Aitkbn  to  settle 
tlieblll.  The  judge  appeared  and  filed  a 
■<lemnrrer  to  the  petition,  which  on  Oc- 
tober 12th  was  sustained,  and  the  petition 
was  dmniissed,  on  the  ground  that  the 
respondent  therein,  being  no  longer  in 
(jftice,  cuuld  not  be  compelled  to  settle  the 
l.ill.  I>ach  V.  Altken,  28  Pac.  Rep.  7T7. 
On  June  26.  1891.  the  petitioner  applied 
to  Judi;e  PiBKCE,  who  had  succeeded 
Judge  AiTKKN,  for  a  settlement  of  the  bill, 
4ihd  caused  notice  to  be  given  to  tbe  par- 


ties Interested.  The  matter  came  on  for 
bearing  on  July  17tb,  and  the  judge  de- 
clined to  settle  the  bill  on  the  grnand 
that  an  application  for  a  writ  of  man- 
date to  compel  Judge  Aitkkn  was  at  that 
time  pending  in  the  suprame  court.  The 
order  was  made  without  prejudice  to  a 
renewal  of  the  application.  On  October 
17, 1891,  tbe  petitioner  renewed  her  appli- 
cation  to  Judge  PiF.RCK  to  settle  the  bill, 
and  tbe  same  came  on  regularly  for  hear- 
ing on  November  11th,  when  tbe  judge 
made  an  order  refusing  to  settle  tbe  bill 
on  the  ground  "that  the  question  was  res 
JadlCHts.  by  reason  of  tbe  action  of  Ex- 
Judge  AiTKBN."  The  order  recites  that 
"tbeotber  grounds  of  objection  were  not 
argued  or  passed  upon." 

1.  It  is  daimed  by  counsel  for  respond- 
ent that,  the  latter  having  exercised  fa.s 
discretion  and  passed  npontbe  objections 
made  to  the  settlement  of  the  bill,  nmn- 
damita  will  not  lie  to  review  his  action, 
or  course,  the  exercise  of  respondent's  dis- 
cretion cannot  be  controlled  or  reviewed 
In  this  proceeding.  He  cannot  be  com- 
pelled to  settle  any  particular  bill,  or  to 
insert  or  exclude  any  particular  facts; 
but,  it  tbe  i>etltloner  Is  entitled  tu  move 
for  a  new  trial,  and  has  taken  the  proper 
steps  within  time,  or  if  she  has  tendered 
a  bill  of  exceptions  to  be  used  on  appeal 
from  the  order  within  tbe  time  allowed 
by  law,  respondent  cannot  refuse  to  set- 
tle and  sign  a  bill  containing  a  record  of 
tbe  proceedings.  It  Is  an  act  wbU-b  tbe 
law  requires  him  to  perform, — a  duty 
resulting  from  his  ofHce,  (Landers  v. 
Landers.  82  Cal.  481,  23  Pac.  Rep.  126;) 
and  the  remedy  by  appeal,  it  It  exist.  Is 
Inadequate,  (Careaga  v.  Fernald,  66  Cal. 
351,5  Pac.  Rep.  615;  In  re  Herteman,  73 
Cal.  .547, 15  Pac.  Rep.  121.) 

2.  Does  the  Code  authorize  a  motion  for 
a  new  trial  in  a  proceeding  of  this  kind? 
Prior  to  the  adoption  of  the  Code,  issues 
of  fact  were  authorized  in  nearly  every 
probate  proceeding,  and  there  was  a  gen- 
eral provision  that  either  party  might 
move  for  a  new  trial  on  account  of  any 
error  committed  by  the  probate  court  In 
settliag  or  determining  Issues  of  fact.  It 
Is  now  provided  that  only  those  provis- 
ions of  the  Code  relative  to  new  trials 
and  appeals,  which  are  consistent  with 
the  provisions  of  the  probate  act,  shall 
apply  to  probate  proceedings.  It  was 
evidently  the  intention  of  those  who 
framed  and  adopted  the  provisions  of  tbe 
Code,  relative  to  probate  proceedings,  to 
curtail  dilatory  proceedings  in  the  settle- 
ment of  estates.  Section  1714,  Code  Civil 
Proe.  It  is  the  duty  of  the  superior  court, 
when  a  person  dies,  leaving  a  widow  or 
minor  children,  to  make  "such  reasonnl)]o 
allowance  out  of  the  estate  as  shall  be 
necessary  for  tbe  maintenance  of  the  fam- 
ily, according  to  their  circumstances,  dur- 
ing the  progress  of  the  settlement  of  tbe 
estate."  Id.  §  1466.  No  notice  of  the  ap- 
plication Is  required.  The  court  may 
make  the  order  "on  its  own  motion,  or 
on  petition  therefor."  Id.  §  1465.  There 
is  no  provision  for  the  framing  of  Issues 
with  respect  to  the  matter  of  family  al- 
lowance. It  is  made  the  duty  of  tbe 
court,  with  or  without  a  petition,  to  set 
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apart  aofflclent  property  for  the  support 
of  the  widow  and  children.  "A  new  trial 
lea  re-ezamlDationof  an  isBoeof  fact  In  the 
game  eoart  alter  a  trial  and  decision  by  a 
Jory  or  coart  or  by  referecB."  Id.  §  656. 
'Isanee  arise  apon  the  pleadings  when  a 
act  or  conclnslon  ot  law  Is  maintained  by 
the  one  party,  and  is  controverted  by  the 
other."  Id.  §  588.  "The  former  verdict 
or  other  decision  may  be  vacate<l  and  a 
new  trial  sn'anted.  on  the  application  of 
tlie  party  aggrieved,  for  any  of  the  fol- 
lowing causes,"  etc.  Id.  §  657.  These 
provisions  clearly  do  not  apply  to  every 
order  which  may  be  made  ex  parte,  or 
by  the  court  on  its  own  motion,  simply 
because  the  court  has  permitted  written 
objections  to  be  flle<l.  In  Re  Moore  It  was 
saggested  that  the  operation  of  these 
sections  should  be  conHned  "to  those 
ca8(«  Id  which  the  Code  has  expressly  au- 
thorised Issues  ot  fact  to  be  framed."  72 
Cal.  340, 13  Pac.  Rep.  880.  See.  also.  In  re 
Hertemau,  supra.  It  is  not  necessary, 
however,  in  this  case,  to  lay  down  a  rule 
ofuDlversal  application;  and  all  we  de- 
cide Is  that,  in  the  matter  before  us,  pro- 
ceeding? for  a  new  trial  were  not  author- 
ized. It  is  better,  perhaps,  to  follow  the 
BDKgestlon  of  Mr.  Justice  Mii.lbr  in  Da- 
vidson V.  New  Orleans,  96  U.  8. 104,  to  as- 
certain the  intent  and  proper  application 
of  tbe  provlHlons  bearing  upon  the  subject 
'by  the  gradual  process  of  Judicial  inclu- 
iilon  and  exclusion,  as  tbe  cases  presented 
for  decision  shall  require."  Tiie  proceed- 
ing In  Re  Estate  of  Bauquler,  86  Cfll.802,  26 
Pac.  Rep.  178,  532,  cited  by  petitioner, 
was  a  contest  based  upon  written  objec- 
tions to  the  application  tor  letters  testa- 
mentary ot  tbe  person  named  as  executrix 
in  the  will.  In  snch  a  proceeding  the  Code 
provides  for  notice  and  for  the  framing  of 
isaues  of  fact.  It  expressly  provides  what 
facts  the  petition  must  show,  and  that 
the  objections  thereto  must  be  stated  in 
writing.  Sections  1299,  1300,  1303,  1351, 
Code  Civil  Proc.  The  views  expressed  by 
the  court  in  that  case  are  entirely  in  har- 
mony with  the  views  expressed  herein.  It 
is  unnecessary  to  refer  to  other  cases  cited 
by  petitioner,  further  than  to  say  that  in 
none  of  them  was  the  exact  question  we 
are  considering  involved.  Some  of  the 
cases  referred  to  were  cases  involving  mo- 
tions for  new  trial  In  matters  of  probate 
homesteads;  but  the  question  whether  a 
motion  for  a  new  trial  was  proper  was 
not  raised  or  considered,  and  we  are  not 
called  upon  now  to  say  whether  or  not 
proceedings  for  a  new  trial  are  authorised 
in  homestead  matters. 

3.  It  is  claimed  by  petitioner  that  she 
Is  entitled  to  have  the  bill  settled  as  a  bill 
of  exceptions  to  be  used  on  appeal  from, 
the  order.  Counsel  for  respondent  con- 
tend that  the  judge  properly  refused  to 
settle  the  bill  for  that  purpose  on  the 
grounds:  (!)  Becanselt  was  proposed  as 
a  bill  of  exceptions  to  be  used  on  the  mo- 
tion for  a  new  trial,  and  can  bo  useri,  If  at 
all,  only  tor  that  purpose;  and  (2)  because 
It  was  not  presented  in  time.  We  do  not 
think  that  either  of  thesR  objections  Is 
welltalten.  The  ftropoHPii  bni  whs  accom- 
panied by  a  g«'iieval  notlvc  t<»  the  attor- 
neys for  the  objectors  that  the  bill  was  in- 


tended to  be  used  as  a  bill  of  exceptions 
"in  the  matter  of  the  petition  of  Maria  A. 
Burton  for  maintenance,  filed  by  her  in  the 
matter  ot  said  estate;"  and  objections 
were  made  to  the  settlement  of  the  bill  up- 
on the  grounds  that  "It  had  not  been 
served  in  time  to  entitle  It  to  settlement 
as  a  bill  ot  exceptions  to  tbe  original  or- 
der granting  such  allowance,  and  upon 
the  further  ground  that  a  motion  tor  a 
new  trial  in  respect  of  a  widow's  allow- 
ance during  the  administration  ot  an  es- 
tate was  not  a  proper  or  admissible  pro- 
ceeding." Notwithstanding  the  references 
in  the  notices  and  objections  to  tbe  pro- 
ceedings for  a  new  trial,  we  think  tbe  bill 
was  one  which  the  petitioner  was  entitled 
to  use  on  direct  appeal  from  the  order. 
Was  the  bill  presented  within  the  time  al- 
lowed by  law?  Our  rule  provides  that  in 
cases  ot  appeal  from  orders  like  tbe  one 
under  consideration  the  papers  and  evi- 
dence used  or  taken  on  the  hearing  of  the 
motion  must  be  authenticated  by  incor- 
porating the  same  in  a  bill  of  exceptions, 
except  where  another  mode  of  authentica- 
tion is  provided  by  law.  Prior  to  the 
adoption  of  this  rule,  there  was  nothing  in 
tbe  la  w  or  the  rules  of  this  court  requiring 
a  bill  of  exceptions  on  appeal  from  such 
orders,  and  no  rule  has  been  made  pre- 
scribing tbe  time.  The  Code  does  not  pre- 
scribe the  time  within  which  a  bill  ot  ex- 
ceptions to  an  order  ot  family  allowance 
must  be  prepared  and  served.  Section  660 
provides  that  a  party  desiring  to  have  ex- 
ceptions taken  at  a  trial  settled  in  a  bill 
of  exceptions  must  prepare  and  serve  tbe 
same  within  10  days  after  entry  of  the 
judgment.  If  the  action  were  tried  with  a 
jury,  or  after  receiving  notice  ot  the  entry 
of  Judgment,  if  the  action  were  tried  with- 
out a  jury.  But  this  provision  is  inappli- 
cable to  the  case  l>efore  us.  Section  1715, 
Code  Civil  Proc,,  provides  that  the  appeal 
must  be  taken  within  60  days  after  entry 
of  the  order.  As  stated  before,  n«>  notice 
of  the  application  for  a  family  allowance 
is  required.  The  court  may  make  the  or- 
der on  Itsown  motion.  Any  person  inter- 
ested, whether  he  has  had  actual  notice  of 
the  entry  of  the  order  or  not,  may  appeal 
at  any  time  within  60  days.  Those  who 
have  had  only  constructive  notice  certain- 
ly should  have  a  reasonable  time  within 
which  to  prepare  and  serve  their  bill  of  ex- 
ceptions. What  Is  a  reasonable  time  is  a 
question  to  be  determined  by  the  judge 
upon  all  the  tacts  and  circumstances.  As 
to  those  who  have  been  parties  to  the  con- 
test, we  think  it  safe  and  right  to  hold, 
following  the  analogies  found  In  provis. 
ions  ot  the  Code  relating  to  civil  actions, 
that  they  are  entitled  to  actual  notico  uf 
the  entry  of  the  order,  and  thnt  tin- tiino 
within  which  to  move  for  a  new  ti-ii;  . 
when  proceedings  therefor  are  jji-opiM-.  or 
to  prepare  and  serve  a  bill  of  cxceptio.i  < 
to  be  used  on  appeal  from  the  order,  dms 
not  begin  to  run  until  such  notice  hass  Ixrii 
given.  Where  the  written  claims  or  objec- 
tionsot  Interested  partlesare  Hied,  the  pre- 
vailing party  will  have  no  dllBciilty  In 
knowing  whom  to  serve,  and  the  n«»tlce 
will  set  running  the  time  within  which 
the  iidverse  party  iiiuHt  move.  Applying 
this  construction  of  tbe  statute  and  ttiit! 
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to  the  proceedlns  before  na,  we  think  that 
the  bill  -was  prepared  iu  time,  and  should 
have  been  settled.  Admitting  that  peti- 
tioner had  actual  notice ol  the  entry  o(  the 
order  on  January  12,  1801,  her  bill  was 
presented  in  time,  because  within  10  days 
thereafter  the  court  made  an  order  grant- 
ing her  20  days  from  January  2]8t  to  pre- 
pare and  serve  affidavits  and  a  bill  of  ex- 
ceptions. The  bill  was  served  on  Febra- 
ary  lOtb. 

Bespondent  has  filed  an  answer  to  the 
petition,  Butting  forth  in  substance  that 
the  petitioner  and  her  attorneys  were  In 
court  on  the  3d  day  of  January,  1891,  when 
the  coort  filed  its  decision  and  made  the 
order  referred  to,  and  had  actual  knowl- 
edge of  the  delivery  of  said  decision  and 
the  rendition  of  said  order  by  the  court; 
that  there  was  somedoubt  entertained  by 
all  the  parties  as  to  whether  Judge  Aitke.-* 
would  have  jurisdiction  in  the  premises 
on  thenext  judicial  day  of  thecourt,  which 
was  Monday,  the5th  day  of  January,  that 
b^ng  the  first  Monday  of  January  next 
succeeding  the  election  and  qualification 
of  his  succcsaor;  and, to  avoid  all  question 
of  jurisdiction,  It  w«s  agreed  by  and  be- 
tween all  of  the  attorneys  that  the  decis- 
ions and  orders  made  on  that  day  should 
be  given  and  made  on  the  afternoon  of 
Saturday,  the  said  3d  day  of  January, 
1891 ;  that,  in  pursuance  of  such  agree- 
ment, all  parties  appeared  in  court,  and 
the  decisions  and  orders  in  the  Estate  of 
Burton  were  then  made  and  signed  by 
Jndge  AiTKEN,  and  delivered  to  the  clerif 
lor  filing  and  record;  that,  after  the  find- 
ings and  orders  were  filed,  an  order  was 
made  and  entered  by  the  court,  directing 
that  all  the  costs  of  the  bearing  and  de- 
termination of  the  matters  should  be 
charged  against  and  paid  by  the  estate, 
and  the  respective  partiuH  should  file  their 
cost  bills  in  the  ui>ual  form  and  manner; 
that,  on  the  8th  day  of  January,  petition- 
er served  and  filed  a  verified  statement 
of  her  costs  and  disbursements  in  resisting 
the  application  of  Mrs.  Burton  for  wid- 
ow's allowance;  that  Judge  Aitkes  re- 
fused to  settle  the  bill  because  it  had  not 
been  served  in  time  to  entitle  it  to  settle- 
ment as  a  bill  of  exceptions  to  the  order, 
and  because  a  motion  for  a  new  trial  in 
the  matter  of  the  widow's  allowance  was 
not  a  proper  proceeding,  and  that  conse- 
qaeutly  no  bill  of  exceptions  in  support  of 
auch  a  motion  could  be  allowed.  The  Is- 
sues thus  raised  by  the  answer  are  imma- 
terial. They  show  that  the  petitioner  had 
full  notice  of  the  decision,  and  that  an  or- 
der had  been  made,  but  do  not  show  that 
she  bad  notice  of  the  entry  of  the  order; 
and  that  is  the  material  matter.  An  ap- 
peal may  be  taken  at  any  time  with  60 
ilays  after  the  order  is  entered.  Section 
1713,  Code  Civil  Proc.  The  time  fixed  by 
Faction  650,  Id.,  in  which  to  prepare  and 
set  ve  a  bill  of  exceptions,  is  10  days  after 
notice  of  the  enti'y  of  the  judgment.  The 
reasons  stated  as  thegrouuds  upon  which 
Jndge  AiTKEN  refused  to  settle  the  bill  are 
not  sound:  and,  it  his  term  of  oflBce  had 
not  expired,  the  writ  of  mandate  applied 
for  would  have  been  granted.  We  do  not 
think  that  the  petitioner  can  be  charged 
with  laches  in  the  matt^ol  the  settlement 


of  her  proposed  bilL  The  bill  was  served 
on  February  10th.  On  March  lOth  the 
administrator  procured  an  order  extend- 
ing his  time  to  serve  objections  and  pro- 
posed amendments.  The  appeal  wat 
taken  on  March  12th,  and  on  March  14tl 
the  proposed  bill  and  amendments  wen 
presented  to  the  clerk.  On  April  11th  the 
matter  of  the  settlement  of  the  bill  came 
on  regularly  for  bearing.  On  June  10th 
her  application  was  made  to  this  coor. 
for  a  writ  of  mandate,  and  no  decisiori 
was  reached  until  October  12th  following. 
Five  days  thereafter,  petitioner  renewed 
ber  application  to  Judge  Piercb  to  settle 
the  bill,  and  his  decision  was  not  rendered 
until  November  lltb.  It  appears,  there- 
fore, that  the  petitioner  has  done  all  la 
her  power  to  aecure  a  settlement  of  the 
bill,  and  that  the  delay  has  been  oc- 
casioned by  the  objections  of  the  adminis- 
trator, and  the  rulings  of  the  respondent 
and  Judge  Aitken  in  sustaining  the  same. 
The  objections  to  the  suBlciency  of  the 
petition  are  overruled,  the  objections  to 
the  suGQclcncy  of  the  answer  are  sustained, 
and  It  is  ordered  that  a  writ  Issue,  direct- 
ing respondent  to  consider  the  proposed 
bill  and  the  amendments  proposed  there- 
to, and  to  settle  the  same  in  accordance 
with  the  facts. 

WecoDcur:  Harriso.v,  J.;  McFari.and, 
J.;  De  Hatgn,  J.:  Oauouttb,  J.;  Sbabp- 

BTEIN,  J. 

Beatty,  C.  J.,  (coacarrinff.)  I  concur 
in  the  judgment.  In  my  opinion  the  peti- 
tioner was  entitled  to  a  settlement  of  her 
bill  of  exceptions,  without  respect  to  lier 
right  to  move  for  a  new  trial  in  the  mat- 
ter of  the  decree  for  a  family  allowance. 
As  the  question  is  immaterial  to  the  deter- 
mination of  this  proceeding,  I  do  not  de- 
sire to  express  any  opinion  aa  to  the  right 
to  move  for  a  new  trial  in  such  casen. 


M  Cat.  su 
Leach  v.  Pierce,  Judge.    (No.  14,931.) 
(Supreme  Court  of  Calif  onvia.    March  12, 1892.) 
Bn-i,  or  Exceptions— RarnsAi.  »o  Sbttiji — 'Mjls- 

DAMus— SAi,a   or  Dbcxdbnt's    Estatb — New 

Trial. 
1.  A  petition  for  mandamus  to  compel  P.. 
a  judge,  to  settle  a  bill  of  exceptions,  alleged 
tliat  the  administrator  of  an  estate,  on  Septem- 
ber 6,  1889,  applied  to  A.,  then  judge,  for  an 
order  for  the  sale  of  a  portion  of  the  estate ;  that 
petitioner  filed  objections;  that  on  January  3, 
1891,  the  order  was  granted;  that  no  notice  of 
the  decision  or  entry  of  jndgment  was  given  the 
petitioner,  but  on  Harch  8,  1891,  she  appealed 
from  the  judgment;  that  on  January  13,  1891,  she 
served  a  notice  of  intention  to  move  for  a  new 
trial ;  that  A.  granted  20  days  from  January  21st 
in  which  to  serve  her  bill  of  exceptions  to  be 
used  on  the  motion  for  a  new  trial ;  that  the 
proposed  bill  was  served  on  February  10,  1891; 
that  the  administrator  filed  objections  and  pro- 
posed amendments  to  said  bill,  which  were 
given  to  the  clerk  of  the  court  on  March  Uth; 
that  A.  heard  the  matter  on  April  11th,  and  re- 
fused to  settle  the  bill ;  that  on  June  10th  she 
applied  to  the  supreme  court  to  compel  A.  to  set- 
tle the  hill;  that  the  application  was  dismissed 
because  the  respondent  was  no  longer  in  olBoe; 
that  on  June  26,  1891,  she  applied  to  P.,  his  suc- 
cessor, for  a  settlement  of  the  bill;  that  P.  re- 
fused to  settle  the  bill  because  the  application 
for  the  writ  to  A.  was  at  that  time  pending  In 


Digitized  by 


Google 


Cal.) 


LEACH  «.  PIERCE. 


239 


the  snpreme  court;  that  the  order  was  made  with- 
oat  prejudice  to  a  renewal  of  the  application; 
that  on  October  17tb  she  renewed  her  application, 
when  P.  refused  to  settle  tbe  bill  on  the  ground 
that  the  question  vras  res  adiudlcata  by  reason 
ol  A.  's  action.  Heid,  tbat  sbe  was  entitled  to 
have  had  the  bill  settled  by  A,,  and  man- 
damua  would  issue  to  P. 

2.  Under  the  Code,  which  provides  that  "any 
person  interested  in  the  estate  may  file  bis  writ- 
ten oMections,  which  jnnst  be  beard  and  deter- 
mined." the  motion  tor  a  new  trial  was  proper 
to  review  the  decision  of  the  court. 

In  bank. 

Petition  of  Magrerie  Leach  for  a  writ  of 
mandate  to  compel  W.  L.  Pierce,  .iudge  of 
the  superior  court  of  San  Diego  county, 
to  settle  a  bill  of  exceptions.    Writgrantcd. 

Wellborn,  Parker  Ji  Stevens  and  Haiaes 
AW»rd,tot  petitioner.  Luce  &  McDon- 
ald and  Works,  Gibson  Jt  Titna,  for  re- 
spondent. 

Patrrson,  J.  This  is  an  application  for 
a  writ  of  mandate  to  comppl  tbe  respond- 
ent to  settle  a  bill  of  exceptions.  Tbe  pe- 
titioner alleges  that  tbe  administrator  of 
tbe  estate  of  Henry  Burton,  deceased,  filed 
a  petition  In  tbe  superior  court  on  Sep- 
tember 6, 1889,  praying  lor  an  order  for  tbe 
gale  of  a  portion  of  tbe  estate  of  said  de- 
cedent; tbat  petitluner  in  due  time  filed 
written  objections  to  the  granting  of  said 
petition;  tbat  tbe  issues  were  tried  wltb- 
oat  a  jury  by  Judge  Aitkrn,  who  on  the 
3d  day  of  January  filed  findings  of  fact 
and  conclusions  of  law,  and  entered  a 
Judgment  tberenn  granting  the  petition 
of  the  administrator;  that  nu  notice  of 
tbe  decision  or  entry  of  the  judgment  was 
ever  given  to  the  petitioner,  but  on  March 
2, 1891,  she  appealed  from  the  Judgment  to 
tbe  snpreme  court,  and  tbe  appeal  is  still 
pending;  tbat  ou  January  12,  1891,  peti- 
tioner served  upon  tbe  administrator  a 
notice  of  intention  in  due  form  to  move 
for  a  new  trial;  tbat  tbe  court  granted 
tbe  petitioner  20  days  from  January  2l8t 
in  which  to  prepare  and  serve  affidavits 
and  a  bill  of  exceptions  to  be  used  un  tbe 
motlou  for  a  new  trial;  tbat  the  proposed 
bill  was  served  un  February  10, 1891;  that 
io  due  time  the  administrator  served  a 
document  containing  objections  and  pro- 
posed amendments  to  said  proposed  bill 
of  exceptions ;  that  the  proposed  bill,  and 
tbe  objections  and  proposed  amendments, 
were  given  to  the  clerk  on  March  14tb; 
tbat  Judge  Aitkbn  heard  tbe  parties  in 
tbe  matter  of  the  settlement  of  said  bill  on 
April  lltb,  and  refused  to  settle  any  bill. 
The  petition  then  goes  on  to  allege  vari- 
ous rnatters  which  occurred  thereafter, 
and  which  are  In  all  respects  the  same  as 
the  facts  stated  in  Leach  v.  Pierce,  ( No. 
14,il30,)  29  Pac.  Bep.  235.  this  day  filed,  re- 
lating to  an  application  to  this  court  for 
a  writ  of  mandate,  Its  order  tbereon,  and 
an  application  to  Judge  Piercb  for  a  set- 
tlement of  tbe  proposed  bill,  and  his  ac- 
tion thereon. 

The  provisions  of  the  Code  for  the  sale 
and  conveyance  of  real  estate  of  decedents 
require  all  petitions  for  orders  to  be  In 
writing,  setting  forth  tbe  facts  showing 
tbe  sale  to  be  necessary,  and  upon  the 
bearing  "any  person  Interested  in  the  es- 
tate may  flle  his  written  objections,  which 


must  be  heard  and  determined.*  Tesues 
of  fact,  therefore,  are  expressly  authorised 
by  tbe  Code,  and  a  mutton  for  a  new  trial 
Is  proper  to  review  the  decisiou  of  the 
court.  Estnteof  Bauquier,  88  Cal.  478.26 
Pac.  Rep.  373;  Leoch  v.  Pierce.  29  Pac. 
Rep.  235,  (No.  14,U30.)  The  decision  of  tbe 
court  was  filed  on  January  8,  1891,  and 
within  10  days  thereafter  notice  of  Inten- 
tion to  move  for  a  new  trial  was  given, 
and  a  bill  of  exceptions  was  prepared  and 
served  within  tbe  time  allowed  by  the 
statute  and  tbe  order  of  the  court.  The 
refusal  of  the  respondent  to  settle  tbe  bill 
because  Jud$;e  Aitken  had  refused  to  set- 
tle it  is  nut  based  upon  tenable  ground, 
Upon  the  facta  stated,  tbe  petitioner  was 
entitled  to  a  bill  of  exceptions;  but  this 
court  could  not  compel  Judge  Aitken  to 
settle  one  because  bis  term  of  office  had 
expired,  and  for  tbat  reason  only  the  ap- 
plication made  by  the  petitioner  for  a  writ 
of  mandate  was  denied.  The  petitioner  is 
entitled  to  have  a  bill  of  exceptlonsscttled 
showing  a  correct  record  of  tbe  proceed- 
ings, if  the  facts  be  as  stated  in  lier  peti- 
tion. The  objections  to  the  petition  are 
therefore  overruled.  Let  tbe  writ  beroade 
peremptory. 

We  concur:  Bkattt,  C.  J.;  McFak- 
LAND,  J.;  Shabfbtbin,  J.;  Harrison,  J.; 
Dm  Haven,  J. ;  GAHonTXB,  J. 


tS  Cal.  6J7 

Leacb  V.  PiKRCE,  Judge.    (No.  14,929.) 
{Sujyreme  Court  of  Calif ornla.    March  12, 1892.) 

Adminirtration  of  Estatrs — Attornbt's  Fbbs 
—Notice— FiLiNO  Bill  of  Exceptions. 
1.  Code  Civil  Proc.  i  1718,  provides  that  the 
court  may  appoint  an  attorney  to  represent  tbe 
devisees,  legatees,  heirs,  or  creditors  of  the  de- 
cedent, who  are  minors  and  have  no  general 
guardian,  or  who  are  non-residents,  and  all  others 
who  are  unrepresented ;  that  the  attorney  may 
receive  a  fee,  to  be  fixed  by  the  court,  payable 
out  of  tbe  funds  of  the  estate  which  on  distribu- 
tion may  be  charged  to  tbe  party  represented  by 
tbe  attorney.  Held,  tbat  an  order  to  pay  such 
fees  to  an  attorney  may  be  made  «x  parte,  tuid 
no  notiue  of  tbe  entry  thereof  is  required. 

3.  Where  petitioner  was  intore&ted  in  an  es- 
tate, and  objected  to  an  order  allowing  fees  to 
an  attorney,  and  tbe  court  granted  an  extension 
of  30  days'  time  in  which  to  flle  a  bill  of  excep- 
tions, this  was  an  adjudication  that  20  days  was 
a  reasonable  time  within  which  to  perform;  and 
filing  tbe  bill  within  tbat  time  entitled  her  to 
have  it  settled. 

In  bank. 

Application  of  Maggie  Leach  for  a  writ 
of  mandate  to  compel  W,  L.  Pierce,  judge 
of  the  superior  court  of  San  Diego  county, 
to  settle  a  bill  of  exceptions.  Writ  al- 
lowed. 

Welborn,  Parker  (&  Stevens  and  Haines 
&  Ward,  for  petitioner.  Luce  &  McDon- 
ald and  Works,  Gibson  &  Titas,  for  re- 
spondent. 

Patekson.  J.  The  petitioner  alleges 
tbat  on  the  13th  day  of  November,  1890,  in 
tbe  superior  court  of  the  county  of  8au 
Diego,  in  Re  Estate  of  Henry  S.  Burton,  de- 
ceased, Jim  iS.  Cflllen,  an  attorney.  In  rep- 
resenting Elizabeth  Cochrane  and  Richard 
Lull  by  appointment  of  the  court,  asked 
the  court  to  .allow  him  93,006  fees  In  said 
matter  as  necessary  expenses  of  adminis- 
tration;   tbat.  oa    January    3d   Judge 
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AiTRRK  allowed  Callen  ^2,500,  and  di- 
rected the  administrator  to  pay  the  same 
out  of  the  tauds  of  the  estate,  and  upon 
'distribution  to  be  charged  to  the  IntereRC 
ol  Elizabeth  Cochrane  and  Bichard  Lull ; 
that  no  notice  of  the  entry  ol  the  order 
was  ever  given  to  petitioner;  that  on 
Febrnary  loth  petitioner  served  her  bill  of 
exceptions,  to  which  no  objections  or 
amendments  were  ever  served  by  Callen; 
that  in  due  time  petitioner  delivered  the 
proposed  bin  to  Judge  Aitken;  that  at 
the  time  set  tor  the  settlement  of  the  bill 
by  the  judge,  namely,  April  11, 1891,  said 
Judge  refused  to  settle  the  bill.  The  peti- 
tioner then  proceeds  to  allege  matters 
similar  to  those  contained  lb  her  petition 
tiled  In  No.  14,930,  (29  Pac.  Rep.  235,)  relat- 
ing to  her  application  to  this  court  for  a 
writ  of  mandate  to  compel  .luilge  Aitken 
to  settle  a  bill  of  exceptions,  the  action  of 
this  court,  her  subsequent  application  to 
Judge  Pierce,  and  his  refusal  to  settle  the 
bill. 

The  question  as  to  whether  a  new  trial 
Is  a  proper  proceeding  lii  a  matter  of  this 
kind  is  not  involved,  there  being  no  al- 
legation that  steps  for  a  new  trial  were 
taken.  Tlte  order  Is  appealable,  (Stutt- 
melster  V.  Superior  Court,  72  Cnl.  487,  14 
Pac.  Rep.  3!>;)  and  if  the  bill  of  exceptions 
was  prenented  in  tlmn  the  petitioner  la 
entitled  to  have  it  settled.  Section  1718, 
Ovll  Code  Proc,  provides  that  the  court 
may  in  its  discretion  appoint  some  com- 
petent attorney  at  law  to  represent  In 
certain  enumerated  proc3edings  the  dev- 
isees, legatees,  heirs,  or  creditors  ot  the 
decedent  who  are  minors,  and  have  no 
general  guardian,  or  who  are  non-resi- 
dents, and  ail  others  who  are  unrepre- 
sented. "The  attorney  may  receive  a  fee, 
to  be  fixed  by  the  court,  for  his  services, 
which  must  be  paid  out  of  the  funds  of 
the  estate,  as  necessary  expenses  of  ad- 
ministration, ana  upon  distribution  may 
be  charged  to  the  party  represeuteil  by 
the  attorney."  The  order  maybe  made 
ex  parte,  and  no  notice  of  the  entry  there- 
of is  required. 

It  is  not  alleged  in  the  petition  that  any 
objections  were  filed  by  petitioner  to  the 
granting  of  the  application  of  Callen,  but 
it  is  Immaterial  whether  objections  were 
filed  or  not.  If  written  objections  were 
filed,  the  petitioner  was  entitled  to  notice 
of  the  entry  of  the  order;  and.  If  the  or- 
der was  made  without  notice  to  peti- 
tioner, she  was  entitled  to  a  reasonable 
thne  within  which  to  prepare  and  serve 
her  bill  of  exceptions.  It  appears  that  on 
January  25th  the  court  grunted  the  peti- 
tioner an  extension  ot  20  days'  time  in 
which  to  serve  the  bill.  This  was  an  ad- 
judication by  the  court  that  20  days  from 
January  25th  was  a  reasonable  time 
within  which  to  perform  the  act  required ; 
ond,  as  the  bill  was  prepared  and  served 
within  the  20  days  allowed,  petitioner 
was  entitled  to  have  It  settled.  The  ob- 
jections to  the  sufficiency  of  the  petition 
are  overruled.  Let  the  writ  be  made  per- 
emptory. 

We  concur:  BEATTr,  O.  J.;  Harrison, 
J.;  Db  Haven,  J.:  McFarlano  J.;  Ga- 
SODTTB,  J.;  Sharpbtbin,  J. 
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People  T.  Wright.    (No.  20,853.) 

(Supreme  Court  cif  CaUJamia.   Uaroh  10,  1893l) 

Mathbm— Fboof  or  Malice — Eviuencb— In- 

STKDCTIONS. 

1.  Pen.  Code,  %  208,  provides  that  "every 
psrson  who  anlawfully  and  maliciously"  disables 
or  disflguTtiS  a  member  ot  a  human  being's  body 
is  guilty  of  mayhem.  Bectiou  7,  subd.  4,  pro- 
vides that  "the  words  'malice'  and  'malicious- 
ly '  import  a  wish  to  •  •  •  injure  another, 
*  *  *  or  intent  to  doa  wrongful  actestablisbed 
either  by  proof  or  presumption  of  law. "  Section 
80  provides  that  in  every  crime  there  must  be  a 
concurrence  of  act  and  intent,  or  criminal  neg- 
ligence. Section  188  limits  "malice, "  as  therein 
defined,  to  those  cases  (not  including  mayhem) 
wherein  "malice  aforethought"  is  made  an  essen- 
tial element.  jBeid,  that  "malice  aforethought," 
or  "malice, "  as  defined  in  section  188,  Is  not  aa 
essential  element  in  the  crime  of  mayhem,  and 
proof  of  premeditation  and  deliberation  is  not 
required. 

2.  To  show  mayhem,  the  statntes  are  fully 
met  by  proof  ot  the  commission  of  the  act,  from 
which  the  law  will  presume,  though  it  be  dona 
in  pursuance  of  an  intent  formed  diurlng  the  con- 
flict, that  it  was  done  unlawfully  and  mtuloioosly, 
unless  the  evidence  shows  the  contrary. 

8.  The  prosecuting  witness,  who  was  friendly 
to  defendant,  while  the  latter  engaged  in  a  fight 
with  another  person,  toolc  hold  of  the  combat- 
ants, tried  to  separate  them,  and  urged  them  to 
quit  fighting.  Defendant  thereupon  threw  his 
arm  around  the  neck  of  the  prosecuting  witness, 
and  bit  off  his  ear.  HeVSL,  that  the  atrocity  of 
the  act  is  presumptive  of  the  intent  to  commit  it. 

4.  The  excuse  that  the  act  was  done  while 
engaged  in  a  fight  suddenly  brought  on  by  the 
interference  of  the  prosecuting  witness,  and  under 
the  belief  that  such  interference  was  hostile  to 
defendant,  is  no  defense. 

5.  Where  the  evidence  showed  that  defendant 
was  guilty  of  the  crime  charged  or  no  offense,  it 
was  proper  to  charge  the  Jury  to  convlot  of  sooh 
crime  or  acquit. 

e.  The  court  properly  disallowed  a  question 
to  a  witness  by  defendant,  askiog  his  opinion 
as  to  whether  the  Interference  of  the  prosecuting 
witness  was  such  as  to  induce  the  doieudant  to 
think  it  was  friendly,  or  likely  to  mislead  defend- 
ant as  to  Its  object,  snch  matter  being  within 
the  peculiar  province  of  the  jury  to  determine. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Nevada  county , 
John  Caldwkll,  Ja<lge. 

Frank  Wright  was  convicted  ot  may- 
hem and  appeals.    Affirmed. 

J.  M.  WalllnfT,  for  appellant.  Atty.  Gest. 
Hart,  for  the  People. 

FiTZOBRALD,  C.  The  defendant  was  con- 
victed of  the  crime  of  mayhem,  and  sen- 
tenced to  Imprisonment  in  the  state-prison 
tor  the  term  of  three  years.  From  the 
Judgment  of  conviction,  and  the  order 
denying  bis  motion  tor  a  new  trial,  this 
appeal  1r  taken. 

Section  2U3  ot  the  Penal  Code,  npon 
which  the  Information  herein  was  found- 
ed, reads  as  follows:  "Every  person  who 
unlawfully  Hnd  maliciously  deprives  a  ho- 
man  being  ot  a  member  of  his  body,  or 
disables,  disfigures,  or  renders  H  useleas. 
or  cuts  or  disables  the  tongue,  or  pute 
out  an  eye,  or  silts  the  nose,  ear,  or  lip, 
is  guilty  of  mayhem. "  The  evidence  upon 
which  he  was  convicted  Is,  in  substance, 
as  follow :  Defendant,  while  drinking  in  a 
saloon  with  several  others,  became  in- 
volved in  a  quarrel  with  one  of  the  party, 
named  Crall,  who  challenged  blm  tor  a 
fight,  which  be  declined.    Crall  then  l«tt 
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the  saluoD,  and  Immediately  thereafter 
dercndant  "threw  oB  h'm  o\'erc«»at, "  and 
walked  up  to  one  of  the  party  nameil 
Truud,  who.  It  appears,  was  very  drunk, 
and  addreBBlug  him  in  an  angry  manner. 
Bald:  "Any  one  who  says  Crall   was  in 

this  la  a  d liar."    Trood  responded, 

"I  said  it,  and  I  am  not  a  d liar."  De- 
fendant then  struck  at  Trood,  and  they  at 
once  eugagcd  in  a  flight.  Tlie  prosecuting 
witness.  Fuller,  whose  relations  with  the 
defendant  were  friendly,  but  not  intU 
mate,  and  who  bad  taken  no  part  In  any 
of  the  preTlous  quarrels  I'eferred  to,  waa 
standluK  near  by  when  the  altercation 
occurred,  and  when  the  combatants 
clinched  he  stepped  in  between  them,  and, 
taking  hold  ut  both  parties,  separated 
them,  telllnK  them.  In  effect,  as  he  did  so, 
to  qnit  fighting.  Defendant  thereupon, 
and  while  Fuller  had  hold  of  him,  threw 
his  arm  around  Fuller's  neck,  and,  seizing 
his  ear  with  bis  teeth,  bit  n  part  of  it  off. 
]t  is  claimed  by  appellant  that  the  evi- 
dence is  insuflBclcnt  to  justify  the  verdict, 
becanse  there  was  no  proof  of  premedita- 
tion or  delibera  tlou.  "  Malice, "  as  defined 
by  section  188  of  the  Peuai  Code*  is  ex- 
pressly limited  in  its  application  to  those 
cases  in  which  malice  aforethoagbt  is 
made  an  essential  element,  and  Is  there- 
fore not  applicable  to  the  rase  under  con- 
sideration, as  the  definition  of  the  word 
"maliciously."  as  herein  employed,  is  to 
be  found  in  subtllvision  4  of  section  7  of 
the  Penal  Code,  and  reads  as  follows: 
'The  words  'malice'  and  'maliciously' 
Import  a  wish  to  •  •  •  injure  another 
person,  or  an  intent  to  do  a  wrongful  act, 
established  either  by  proof  orpresumptlun 
of  law."  And  section  20  of  the  same  Code 
provides  that  "in  every  crime  or  public 
offense  there  must  exist  a  nnlon  or  Joint 
operation  of  act  and  intent  or  crimlDai 
negligence."  It  will  thus  be  seen  that  a 
concurrence  of  act  and  intent  or  criminal 
negligence  are  the  only  elements  essential 
to  constitute  a  crime  or  public  offense 
within  the  meaning  of  this  section,  the 
only  exception  being  In  those  cases  where 
malice  aforethought  is  made  by  section 
ISH,  ri-ferred  to, a  necessary  and  additional 
element.  It  therefore  follows  that,  as 
malice  aforethought  Is  not  an  essential 
element  in  the  crime  of  ma.vbem,  proof  of 
premeditation  or  deliberation  is  not  re- 
quired. But  the  requirements  of  the  stat- 
otein  such  cases  will  be  fully  met  by  proof 
of  the  commission  of  tho  act,  from  which 
the  law  will  presume,  though  it  be  done 
in  porsuance  of  an  Intent  formed  during 
the  conflict,  that  It  was  done  unlawfully 
and  maliciously,  that  is,  "Avith  a  wish  to 
•  *  •  Injure  another  person,  or  an  in- 
tent to  do  a  wrongful  act,"  unless  the  evi- 
dence tends  to  show  to  tliecontrary ;  that 
Is,  that  it  was  done  In  necessary  self-de- 
fense, and  under  circumstances  that  were 
at  the  time  unavoidable.  In  order  to  pre- 

'Pen.  C!ode,  {  187:  "Murder  Is  the  unlawful 
Ullicg  of  a  buman  't>eiug,  with  malice  afore- 
thought." Section  188:  "Buch  malice  Is  express 
or  implied.  "  Express  when  there  is  a  deliberate 
intention  to  take  life.  Implied  wben  no  consid- 
erable provocation  appears,  or  when  the  circum- 
stances of  the  killing  show  an  abandoned  or 
malignant  heart. 
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vent  the  infliction,  or  attempted  infliction, 
of  some  great  bodily  harm  by  the  party 
Injured.  The  cases  of  Godfrey  v.  People, 
63  N.  Y.  207,  and  Tully  v.  People.  67  N.  Y. 
15,  cited  by  counsel  for  appellant,  and  re- 
lied on  as  authority,  are  founded  on  a 
statute  which  requires  that  the  raalraiog 
must  result  from  "a  premeditated  design, 
evinced  by  lying  In  wait,"  etc.;  and  the 
court,  in  construing  this  statute  in  Ood- 
fr«"y  V.  People,  supra,  and  reaffirmed  in 
Tully  V.  People,  supra,  held  the  design 
must  precede  the  conflict,  and  not  orig- 
inate with  or  grow  oat  of  it.  The  reason- 
ing of  the  court  in  tbese  decisons  upon  the 
New  York  statute,  which,  as  will  be  seen, 
is  dissimilar  to  our  own,  can  have  no  ap- 
plication to  cases  of  mayhem  arising  un- 
der our  Code.  And  under  the  views  herein 
expressed  it  follows  that  the  case  of  State 
T.Cody,  18  Or.  508,  28  Pac.  Rep.  891.  and 
24  Pac.  Rep.  896,  also  cited  by  appellant, 
is  not  authority. 

A  careful  examination  of  numerous  re- 
ported cases  show  that  the  crime  of  may- 
hem is  generally  committed  in  the  midst 
of  sudden  altercations,  without  premed- 
itation or  deliberation,  in  view  ui  which 
we  are  satisfied  that  the  object  of  the 
legislature  In  the  enactment  ol  section  203 
of  the  Penal  Code  was  to  suppress  such 
shocking  brutalityln  personal  rencounters; 
and,  if  proof  of  premeditation  or  delibera- 
tion WAS  required,  as  contended  for  by 
appellant,  the  atatnto  woald  be  unarail- 
abie  lor  the  accomplishment  of  the  very 

?iarpuse  for  which  it  was  plainly  intended, 
n  tlie  cas3  before  us  the  atrocity  of  the 
act  Itself  creates  the  presumption  that  It 
was  Intended;  and,  as  it  does  not  appear 
to  have  been  done  under  circumstances 
constituting  a  valid  defense  undsr  the 
law,  it  follows  that  the  defendant  was 
properly  convicted  of  the  crime  charged. 
The  exroae  that  the  act  was  done  while 
engaged  In  a  flgbt  suddenly  brought  on 
by  the  Interference  of  Fnller,  and  under 
the  belief  by  defendant  that  such  interfer- 
ence was  hostile  to  him,  constitutes  no 
defense. 

It  Is  claimed  that  the  court  erred  in 
charging  the  jury  "that,  it  yon  find  the 
defendant  guilty,  it  must  be  of  the  offense 
charged  in  the  iuformation,  and  that  you 
cannot  find  him  guilty  of  any  less  offense. 
And  if  you  do  not  believe  him  guilty  of 
that  charge,— the  charge  of  mayhem, — 
then  yon  should  find  him  not  guilty." 
Where  a  lesser  offense  Is  necessarily  in- 
eluded  in  that  which  Is  charged,  the  jury 
may  find  the  defendant  guilty  of  such  les- 
ser offense.  See  section  1155,  Pen.  Code. 
But  where,  as  Is  the  case  here,  "  the  evi- 
dence tended  to  show  that  he  was  guilty 
ot  the  crime  charged  or  of  no  offense  at 
all,"  People  v.  Barry,  90  Cal.  41,  27  Pac. 
Rep.  62,  ( People  v.  Madden,  76  Cal.  521, 
18  Pac.  Rep.  4fl2;)  such  charge  was  entire- 
ly proper.  The  contention  that  the  court 
erred  in  Its  inodification  of  defendant's  in- 
structions numbered  1  and  8,  and  by  its 
refusal  to  give  them  as  requested,  is  not 
well  founded,  for  the  reason  that  the  sub- 
ject-matter ot  the  Instructions,  as  mod- 
ified, is  in  accord  with  the  views  herein 
expressed,  and  correctly  states  the  law. 
Wltb  reference  to  the  charge  of  the  court 
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and  tbe  inatructions,  considered  as  a 
whole,  it  Is  Bufflclent  to  say  that  they  are 
far  more  favorable  to  the  defendant  than  he 
was  entitled  to  under  tbe  law.  It  Is  lastly 
insisted  that  tbe  court  erred  In  sustaining 
tbe  objection  ol  the  district  attorney  to 
the  followlnK  question:  "Was  it  such  an 
interference  [referring  to  the  interference 
of  Fuller  when  he  stepped  in  to  separate 
defendant  and  Trood  while  they  were  en- 
gaged in  fighting]  as  would  carry  tbe  in- 
formation to  the  defendant  that  this 
party  was  only  interfering  as  a  friend,  or 
would  it  be  likely  to  mislead  the  party  as 
to  bis  object?"  Tbe  objection  to  this 
question  was  properly  sustained,  for  the 
reason  that  it  called  for  the  opinion  of  tbe 
witness  in  relation  to  a  matter  which  it 
was  tbe  peculiar  province  of  the  Jury  to 
determine,  and  of  which  they  were  tbe  ex- 
clusive Judges.  We  are  of  tbe  opinion 
that  the  Judgment  and  order  should  be 
affirmed,  and  we  so  advise. 

We  concur:    Belchek,  C;  Footk,  C. 

Per  Curiam.  For  tbe  reasons  given  in 
tbe  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


M  Cal.  St 
Merrill  v.  First  Nat.  Bank  of  San 
Diego  et  al.   (No.  14,352.) 
(Supreme  Court  of  CcMfomia.    March  26, 1892.) 

RblIEF  AOA.IirST    JnDOMKNT — SuKETT   ON    NOTE — 

Release  and  Settlement  bt  Pbincipal. 
FlaintiS,  the  apparent  maker  of  a  note, 
was  in  fact  the  surety  for  H.,  the  payee  named 
therein,  wbo  indorsed  it  to  defendant  bank,  re- 
ceiving its  face  value  tberefor.  After  maturity 
H.  conveyed  to  defendant  property  "in  full  pay- 
ment of  all  claims  and  demands"  against  him 
and  of  his  indebtedness  for  all  money  borrowed 
from  said  bank,  and  took  a  release  reciting 
that  all  snch  claims  were  fully  paid.  Thereafter 
defendant  recovered  judgment  on  said  note  against 
E.  and  plaintiff,  the  former  making  default,  and 
the  latter  being  Ignorant  of  tbe  conveyance  and 
release  previously  executed.  Defendant  had  no 
knowledge  that  plaintifC  was  an  accommodation 
m^er,  and  always  looked  upon  him  as  the  prin- 
cipal, never  having  accepted  H.  as  primarily  lia- 
ble, field,  that  plaintiff  was  entitled  to  i^lief 
from  the  judgment,  the  settlement  made  by  H. 
extinguishing  all  liability  on  tbe  note. 

In  bank.  Appeal  from  superior  conrt, 
San  Diego  connty ;  W.  L.  Leach,  Judge. 

Action  by  Merrill  against  the  First  Na- 
tional Bank  of  San  Diego  and  another. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.   Reversed. 

Luce  &  McDonald  and  David  L.  MVitb- 
iogton,  for  appellant.  Conklin  &  Hugbea, 
for  respondents. 

Db  Haven,  J.  The  plaintiff  seeks  in  this 
action  to  have  declared  satisfied,  so  far 
as  be  is  concerned,  a  certain  judgment 
obtained  by  the  defendant  national  bank 
against  plaintiff  and  one  O.  8.  Hnbbell, 
upon  a  non-negotiable  note.  Tbe  court 
finds  that  the  plaintiff  was  tbe  apparent 
maker  of  the  note  referred  to,  but  was  In 
fact  thf  surety  of  Hnbbell,  tbe  payee 
named  therein ;  that  tbe  note  was  made 
for  tbe  accommodation  of  Hubbell;  and 
it  is  alleged  in  the  complaint,  and  not 
denied  in  tbe  answer,  that  Uubbell,  on 


the  day  of  its  execution,  borrowed  frona 
the  defendant  national  bank  upon  said 
note  the  full  amount  called  for  by  it,  and 
indorsed  the  same  to  said  bank.  It  Is 
further  found  that  alter  tbe  matarlty  of 
said  note  tbe  defendant  Hnbbell  and  bis 
wife  conveyed  to  the  defendant  McClure 
"a  large  amount  of  real  estate  and  per- 
sonal property  •  •  •  for  the  benefit  of 
said  First  National  Bank,  wbicb  property 
was  received  by  said  banli  in  full  payment 
of  ail  claims  and  demands  held  by  said 
hank  against  O.  8.  Hubbell,  and  particu- 
larly in  full  settlement  of  bis  indebtedness 
fur  all  sums  of  money  burrowed  from  said 
bank;"  and  thereupon  said  bank  executed 
to  said  Hubbell  a  release  from  all  said 
claims  and  demands,  which  release  re- 
cited that  tbe  same  were  fully  paid.  Tbe 
property  so  conveyed  was,  in  substance, 
the  entire  estate  of  said  Hubbell  and  wife. 
Thereafter  the  defendant  national  bank 
commenced  an  action  against  tbe  plaintiff 
and  the  said  Hubbell  upon  the  note  above 
referred  to,  and  recovered  the  Judgment 
which  the  plaintiff  now  seeks  to  have  de- 
clared satisfied.  In  said  action  Hubbell 
made  default,  and  In  this  connection  the 
court  found  that  "the  said  First  National 
Bank  and  said  O.  8.  Hnbbell  did  not  in- 
form the  plaintiff  that  said  release  had 
been  given,  or  that  said  property  had 
been  conveyed  in  payment  of  said  in- 
debtedness, and  be  was  in  ignorance 
thereof  at  the  time  of  tbe  rendition  of  the 
Judgment  again»t  bim."  The  findings 
furtlier  show  that  at  the  time  of  the  exe- 
cntion  of  said  note  the  defendant  national 
bank  bad  no  knowledge  of  the  fact  that 
tbe  plaintiff  was  an  accommodation 
maker,  but  looked  to  bim  as  tbe  princi- 
pal, and  never  received  or  accepted  him  as 
only  a  surety  thereon,  and  never  accepted 
or  recognized  Hubbell  as  the  person  pri- 
marily liable  on  said  note,  tlpon  these 
findini^B,  and  others  not  necessary  to  be 
here  stated, the  court  below  gave  its  Judg- 
ment for  the  defendants,  and  the  plaintiff 
appeals.  There  is  no  bill  of  exceptions  in 
tbe  record,  and  tbe  questir»ns  presented 
by  this  appeal  arise  upon  the  pleadings 
and  findings  of  the  conrt. 

1.  As  before  stated,  the  pleadings  admit 
that  the  defendant  national  bank  loaned 
to  Hubbell,  upon  the  note  above  referred 
to,  money  equal  to  its  face  vaiue,  and 
that  tbe  note  was  thereupon  indorsed  by 
him  to  said  bank.  This  being  so,  the 
finding  of  the  court  tbat  after  the  ma- 
turity of  tbe  note  Hubbell  conveyed  prop- 
erty to  the  defendant  bank,  wbicb  was 
accepted  by  it  "In  full  payment  of  all 
claims  and  dnmands  held  by  said  bank 
against  said  O.  S.  Hubbell,  and  partica- 
larly  in  full  settlement  of  his  indebtedness 
for  all  money  borrowed  from  said  bank,  " 
must  be  construed  with  reference  to  this 
admission,  and  is  equivalent  to  a  finding 
that  Hubbell  fully  settled  with  and  satis- 
fied the  bank  for  the  money  which  he  had 
theretofore  borrowed  from  It  on  tbe  se- 
curity of  this  note.  Upon  tbe  facts  slated 
in  this  and  tbe  other  findings  before  re- 
ferred to,  tbe  court  erred  in  rendering 
Judgment  in  favor  of  the  defendant.  The 
payment  of  the  indebtedness  represented 
by  said  note,  or,  rather,  Hubbell 's  satia- 
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faction  of  such  IndeltfiHlneaa  by  the  trans- 
fer of  pr«)perty  accepted  by  Its  holder  for 
ThatpnrpoHe,  estiiiK'iiohed  the  obligation 
of  the  note,  and  would  have  been  for  plain- 
tiff a  complete  defense  to  the  action  sub- 
sequently brought  to  recover  upon  the 
note  thus  fully  satisfied ;  and,  asthe  plain- 
tiff vtHH,  without  any  neKligence  on  his 
part,  ignorant  of  the  facts  constituting 
Huch  defense  at  the  time  of  the  rendition 
of  the  Judgment  Against  him,  he  may  in 
this  form  of  action  obtain  relief  from  the 
effect  of  such  Judgment.  Wales  v.  Bank, 
Har.  (Mich.)  808;  Reed  v.  Harvey.  28  Arlc. 
44.  The  fact  that  the  national  bank  did 
not  know  at  the  time  of  the  execution  of 
the  note  that  Hubbell  was  the  principal 
debtor,  and  that  It  looked  solely  to  plain- 
tiff aa  the  principal,  does  not  affect  the 
qneotlon  we  are  now  considering.  If,  in 
point  of  fact,  the  note  was  paid  or  satis- 
fled,  the  defendant  national  bank  was  not 
entitled  to  the  judgment  which  it  snlise- 
qnently  recovered  thereon  against  the 
plaintlfl.  Wblle  it  may  be  true  that,  if 
the  bank  did  not  consent  to  deal  with 
plaintiff  otherwise  than  as  a  principal  up- 
on said  note,  the  mere  release  of  Hubbell 
woold  not,  of  Itself,  operate  as  a  releaue  of 
plaintiff,  still  if,  in  order  to  secure  each  re- 
lease, Hubbell  paid  anything  upon  said 
note,  or  delivered  to  the  defendant  na- 
tional bank  any  property  to  secure  its 
payment,  the  plaintiff  la  entitled  to  the 
benefit  of  such  payment  or  security. 

2.  The  evidence  upon  which  the  case 
was  based  is  not  in  the  record  before  as. 
and.  as  finding  No.  11  leaves  it  somewhat 
doubtful  whether  the  court  below  gave 
to  its  finding  in  regard  to  the  settlement 
made  by  Hubbell  with  the  respondent 
bank  the  same  construction  we  have,  and 
which  we  think  it  must  bear,  we  deem  it 
proper,  under  the  rule  declared  in  Scbrne- 
der  V.  Yersichemngs  Gesellschaft,  60  Cal. 
467,  to  order  a  retrial,  rather  than  to  di- 
rect the  entry  of  a  Judgment  for  the  plain- 
tiff upon  the  findings  as  they  are.  Judg- 
ment reversed,  and  cause  remanded  tor  a 
new  trial. 

We  concnr:  Harrison.  J.:  McFar- 
LAND,  J.;  Patbrbon,  J.;  Oaroutte,  J.; 

SUARPSTRIN,  J. 


93  Cat.  an 

People  v.  McNutt.    (No. : 


B.) 


{SwpreTne  Court  of  CaHfomAa,    March  24, 1893.) 

CBIMINAI.  IiAW — IKSTRUCTIORS  — FaILUBB  VO  RI- 
qUBST  — ASSAOLT  WITH  lUTBST  TO    ElIX  — COK- 

vicnoK  or  IiBsseb  OrrBssa. 

1.  A  person  who  Is  charged  with  an  assanlt 
with  intent  to  murder  cannot  complain  of  a  fail- 
ure to  give  InstmctlonB  In  regard  bo  his  good 
oliaracter  for  peace  and  qniet,  or  the  right  to 
conviot  as  for  simple  assaulL  unless  saoh  instruc- 
tions are  specially  reauested. 

S.  Where  the  evidence  of  the  prosecation, 
upon  an  Information  for  an  assault  with  intent 
to  mnrder,  discloses  an  assault  with  a  pocket- 
knife,  tlie  blade  of  which  is  8  or  R}^  inches  in 
length,  and  the  defendant  denies  any  assault, 
the  court  In  Justified  in  retnsing  an  instmction 
that  a  conviction  coald  be  had  as  for  a  simple 
assanlt,  under  Fen.  Ckide,  |  1159,  allowing  a 
conviction  for  any  offense  which  is  included  in 
the  offense  charged,  since  the  said  section  con- 
templates •  conviction  for  auch  an  offense  only 


when  the  evidence  is  insnfBoient  to  Justify  a  con- 
viction for  the  greater  offense. 
Patbrsok,  J.,  dissenting. 

In  bank.  Appealfromsnperior  court,  Al- 
anieda  county ;  .7uhn  Ellsworth,  Judge. 

Information  against  H.  E.  McNutt  for 
assault  with  a  deadly  weapon  with  intent 
to  commit  murder.  From  a  Judgment  of 
conviction  defendant  appeals.    AtUrmed. 

Tboinaa  F.  Graber  and  E.  M.  Gibson, 
for  appellant.  W.  H.  H.  Hart,  Atty.  Gen., 
and  Geo.  W.  Reed.DM.  Atty.,  for  the  Peo- 
ple. 

Pkr  Curiam.  Appellant  was  charged 
with  the  offense  of  an  assault  with  a 
deadly  weapon,  with  intent  to  commit 
murder,  and  was  convicted  of  the  lesser 
offense  of  an  assault  with  a  deadly  weap- 
on. For  a  reversal  of  the  Judgment  he  in- 
sists that  the  court  erred  in  not  instruct- 
ing the  Jury  upon  the  question  of  his  good 
character  for  peace  and  quiet,  be  havlnic 
introduced  evidence  to  that  point.  It 
would  be  unfair  and  unjust  to  the  people 
and  the  court  to  reverse  a  judgment  and 
order  a  new  trial  because  tbe  court  did 
not  instruct  the  Jury  upon  every  conceiva- 
ble phase  or  principle  of  law  directly  or  In- 
dirfictiy  involved  in  the  case.  We  have  so 
often  held  that.  If  a  defendant  desired  an 
Instruction  as  to  the  law  upon  any  special 
branch  of  the  case,  be  should  direct  the 
court's  attention  to  the  particular  mat- 
ter, and  request  an  instruction  to  that 
effect,  that  a  citation  of  authorities  is  not 
demanded.  Appellant  complains  that  the 
Jury  were  not  instructed  that  under  the  in- 
formation they  could  convict  him  of  a 
simple  assault.  As  already  suggested,  he 
should  have  requested  such  an  inatrnctlon 
to  be  given  to  the  Jury,  if  he  desired  the 
benefit  of  it.  Tbe  evidence  of  the  prosecu- 
tion disclosed  an  assault  upon  the  proue- 
cutrlz,  with  an  open  pocket-knife,  the 
blade  thereof  being  SorSJJi  inches  in  length. 
The  defendant  denied  any  ussauit.  Under 
the  evidence  he  was  cither  guilty  of  an 
offense  more  serious  than  a  simple  assault, 
or  he  was  not  guilty.  The  facts  disclosed 
by  the  record  would  seem  to  Justify  a  re- 
fusal by  the  court  to  give  an  instruction 
as  to  simple  assault,  even  if  it  had  been 
requested  by  the  defendant.  People  v. 
Madden,  76  Cal.  521, 18  Pac.  Rep.  402;  Peo- 
ple V.  Scott,  (Cal.)  27  Pac.  Rep.  931.  These 
decisions  of  the  court  are  not  in  conflict 
with  section  ll.'iQ  of  the  Penal  Code  ;*  for 
that  section  contemplates  the  conviction 
of  a  defendant  for  the  lesser  offense,  when 
tbe  evidence  Is  insufficient  to  Justify  a  con- 
viction for  the  greater  offense  charged. 
The  Instructions  given  correctly  state  the 
law.  Let  the  Jndgment  and  order  be  af- 
firmed. 

Patbkson.  Jm  (dissenting.)  I  am  nn- 
able  to  concnr  with  tbe  majority  In  this 
case.  The  defendant  testified  that  he 
made  no  assault  with  a  knife;  had  no  in- 
tention of  doing  so.  The  Jury,  therefore, 
if  properly  instructed,  might  have  found 

I  This  section  provides  that  the  }ury  may  find 
the  defendant  guilty  of  any  offense  the  commis- 
sion of  which  is  necessarily  included  in  that 
with  which  he  isehaised. 
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blm  Riillty  of  a  simple  assault.  It  Is  said 
that  the  delendaat  ongbt  to  have  asked 
for  an  Inatraction  on  the  subject  If  he  de- 
sired  one  given  to  the  Jury.  I  think,  how- 
ever, that,  it  is  the  duty  of  the  court  with- 
out request  to  tell  the  Jury  what  verdicts 
may  be  rendered  In  cases  like  the  one  on 
trial,  if  warranted  by  evidence.  "In  charg- 
ing the  Jury  the  court  must  state  to  them 
all  matters  of  law  necessary  for  their  In- 
foriiiation."  Section  1127.  Pen.  Code.  The 
iiiHtructlons,  taken  In  connection  with  the 
fatt  that  the  court  gave  to  the  Jury  three 
forniH  of  verdict. — one  for  not  guilty,  one 
for  guilty  of  asHault  with  a  deadly  weap- 
on, and  one  for  guilty  as  charged, — in 
effect  told  the  jury  that  no  other  verdict 
could  be  rendered. 


ts  Cai.  8» 

/n  re  Kiwqslet's  Estatb.  (No.  14,729.) 
(Supreme  Cowrt  of  California.  Maroh  11, 1893.) 
Allowance  to  Widow — Review  on  Appbal. 
To  justify  the  reversal  of  the  opinion  of 
the  probate  court  fixing  a  family  allowance,  the 
appellant  must  show  an  erroneous  ruling  of  such 
court,  and  not  merely  bad  reasoning  or  mistaken 
views  of  the  law. 

iCommlHSioners'  decision.  Departroen. 
2.  Appeal  from  superior  court,  Tehama 
coonty;  John  F.  KlunsoiS,  Judge. 

Appeal  by  Henry  Klngdley,  brother  and 
residuary  legatee  of  George  L.  Kingsley, 
deceased,  from  an  order  refusing  to  reduce 
the  family  allowance  as  fixed  by  the  pro- 
bate court.    Affirmed. 

L.  V.  Hitchcock,  for  appellant.  N,  P. 
Cbipvaan,  tor  respondent. 

Trmple,  C.  This  appeal  Is  taken  by 
Henry  Kingsiley,  brother  and  residuary 
legatee  of  the  testator,  from  an  order  re- 
fusing to  reduce  the  family  allowance 
tht-retofore  fixed  by  the  court.  The  bill  of 
exceptions  states  certain  facts,  but  evi- 
dently nothing  which  would  justify  our 
interference  with  the  discretion  of  the  pro- 
bate court,  which  in  such  cases  must 
necessarily  be  nearly  conclusive.  In  the 
bill  of  exceptions  is  what  purports  to  be 
an  opinion  of  the  court,  in  which  are  re- 
cited many  other  matters  which  the  judge 
assumed  to  be  facts.  But  the  bill  of  ex- 
ceptions, as  to  this  opinion,  only  settles 
the  fact  that  such  opinion  was  rendered 
and  filed.  It  cannot  be  regarded  as  de- 
termining that  the  recitals  contained  In 
it  are  true.  If  they  had  been  signed  as 
findings,  the  respondent  might  have  ob- 
jected to  them  as  not  sustained  by  the 
evidence.  The  opinion  might  perhaps 
have  been  regarded  as  the  findings  of  fact, 
but  it  does  not  seem  to  have  been  so  con- 
sidered by  the  parties,  and  the  appellant 
asserts  no  such  claim  here.  With  the  pro- 
cess of  reasoning  by  which  the  court 
reached  its  conclusion,  we  have  nothing 
to  do.  That  may  have  been  erroneous, 
and  the  ruling  correct.  To  Justify  a  re- 
versal, it  is  incumbent  upon  the  appellant 
to  show  an  erroneous  ruling,  and  not 
merely  bad  reasoning  or  mistaken  views 
of  the  law.  Had  there  been  findings 
showing  that  $'J50  per  month  was  a  suffi- 
cient allowance,  perhaps  the  question 
might  have  been  raised  here.    It  certainly 


conld  have  been,  bad  the  mllng  of  the 
court  been  the  other  way.  On  this  record 
we  do  not  feel  called  npon  to  criticise  the 
case  of  the  Estate  of  Stevens,  83  Cat.  822, 
23  Pac.  Rep.  879,  or  to  say  whether  the  in- 
timation that  an  order  of  allowance  Is 
final  can  be  sustained.  Under  the  circum- 
stances, the  order  appealed  from  sltoald 
be  affirmed. 

We  concnr:    Footb,  C;  Fitzobkald,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  is  af- 
firmed. 


t  CaL  TTnrep.  4Si 
Cross  t.  Bebd.    (No.  14,622.) 
(Supreme  Cowrt  of  CaZifomia.    March  19, 1893. ) 

CONiTLIOTIXa  EVIDSSOE— RbVIBW  ON  APPBAL. 

An  appellate  court  will  not  dlstorb  the 
Judgment  of  a  trial  court,  where  the  plaintiff  and 
defendant  were  the  principal  witnesses  at  the 
trial,  and  their  testimony  was  oonflicting. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court.  Ban  Luis  Obispo 
county;  V.  A.  Qrbgo,  Judge. 

Action  by  John  Cross  against  F.  G. 
Reed.  From  a  Judgment  for  defendant, 
and  from  an  order  refusing  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Gibbon  A  Crei/flitoo  and  Wilcoxoa  4h 
Bovldin,  for  appellant.  W.  H.  Spencer, 
for  respondent. 

Bblchbr,  C.    This  iB  an  appeal  from  a 

Judgment  and  order  refusing  a  now  trial, 
and  the  only  ground  urged  for  a  reversal 
is  that  some  of  the  material  findings  were 
not  Justified  by  the  evidence.  The  action 
was  brought  to  recover  the  sum  of  S8,000, 
with  interest,  and  it  was  alleged  that  the 
mon<«y  wasfnrnlshed  by  plaintiff  to  de- 
fendant for  investment  on  plaintiff's  ac- 
count In  real  property,  and  invested  by 
defendant  in  a  manner  which  was  onan- 
thorized  and  fraudulent.  The  plain  tiB 
and  defendant  were  the  principal  witness- 
es at  the  trial,  and  their  testimony  npon 
the  material  issues  was  substantially  con- 
flicting. No  brief  has  been  filed  on  behalf 
of  respondent,  bnt,  after  carefully  reading 
all  the  evidence  l)rought  up  In  the  record, 
we  think  It  must  be  held,  under  the  well- 
settled  rule  of  this  court,  that  the  action 
of  the  trial  court  cannot  be  disturbed  for 
the  reason  nrgcd.  We  therefore  advise 
that  the  judgment  and  order  be  affirmed. 

We  concnr:    Temple,  C.;  Vanolibf,  G. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


n  CaL  ni 

In  re  Dorris'  Estate.    (No.  14,520.) 
(Supreme  Court  of  Calif  omia.    Uaroh  13, 1892. ) 

AFPOUiTHENT  OF    ADMINISTBATOB— BEC0MUB!II>A- 
TIOS  BT  N0S-RE8IDENT  WlDOW. 

1.  Code  Civil  Proc.  1 1805,  provides  that  ad- 
ministration must  be  granted  first  to  the  surviv- 
ing husband  or  wife,  or  some  competent  person 
wbom  he  or  she  may  request,  itection  1S69  pro- 
vides that  a  non-resident  is  not  competent  to 
serreas  administrator.  Meld,  that  a  non-resident 
wife  maf  select  a  compeloat  person  to  adminiA- 
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tar.    Bitate  of  BtarsBMM,  U  Pm.  B«p.  404,  7t 
Gal.  104,  followed. 

9.  Coda  Cmi  Froc.  1 1879,  prorldlng  that  ad- 
mlnlatration  maybe  giantad  to  one  or  more  com- 
petent peraona,  althoueh  not  otherwiae  entitled 
to  the  aama,  at  the  written  reqoeat  of  the  peraon 
entitled,  filed  In  the  conrt,  ia  not  ineonaiatent 
with  the  foregoing  conatruotion  of  aeotlona  1885, 
1909. 

CommlBfiloners'  decfsion.  Department  3. 
Appeal  from  siipvrlor  court,  city  and 
county  of  San  FraocUco;  J.  V.  CorrsT, 
Jnrlge. 

Proceeding  tor  the  appointment  of  ao 
admiolatrator  of  tbe  estate  of  Cornellna 
Donifl,  deceased.  From  an  order  appoint- 
ing tbe  nominee  of  a  non-resident  widow, 
tbe  public  administrator  appeals.  Order 
affirmed. 

J.  D,  SuHlvaa,  for  appellant.  A.  Oomte, 
Jr.,  for  respundent. 

Tbmplr,  C.  This  appeal  is  taken  by  tbe 
public  administrator  from  an  ordericrant- 
ing  letters  of  administration  to  tbe  nom- 
inee of  the  non-resident  widow  of  tbe  de> 
ceased.  The  only  question  Involved  Is  as 
to  tbe  construction  of  sections  1866  and 
1869  of  the  Code  of  Civil  Procedure:  and 
appellant  contends  that  this  question 
"has  never  been  squarely  presented  to  tbe 
supreme  court,  and  that,  therefore.  Es- 
tate of  Cotter,  64  Cat.  216,  which  has  been 
the  authority  for  the  ruling  of  onr  courts, 
and  upon  which  nuthority  tbe  pupreme 
conrt  has  rendered  its  decision  in  Estate 
of  Stevenson,  In  72  Cal.  164, 13  Pan.  Itep. 
404,  do  net  determine  the  abstract  ques- 
tion of  construction  ol  oroviHions  of  the 
Code."  n  tbe  question  was  not  Rquarely 
presented  In  those  cases,  it  If  difficult  to 
imagine  how  it  conid  he  so  presented.  In 
£state  of  Cotter,  no  other  question  was 
Involved;  and  It  was  discnssed  fully  by 
tbe  court,  and  squarely  decided.  Tbe 
same  is  true  as  to  the  case  uf  Estate  of 
Stevenson.  The  first  case  was  decided 
more  than  12  yenrp  iif;o,  and  has  been  ac- 
cepted and  acted  upon  as  correct  ever 
Mince.  It  Is  nut  shown  that  it  violates 
any  principle  of  law  or  works  injustice. 
Dnder  such  circumHtances,  we  should  not 
now  feel  at  liberty  to  reverse  the  ruling, 
even  if  led  to  doubt  its  cnrrectness.  So 
far  la  this  from  being  the  case,  however. 
tbat  a  careful  readint];  ot  appellunt's  brief 
confirms  us  In  the  former  view.  We  see 
nu  inconsistency  between  the  provisions 
of  the  sections  involved.  If  the  person 
nominated  by  the  surviving  husband  or 
ivife  be  incompetent  under  section  1869,  be 
should  not  be  appointed.  If  the  surviving 
husband  or  wife  labor  under  any  of  the 
disahllltles  mentioned  in  that  section  they 
could  not  act;  but  It  would  not  follow 
that  they  might  not  nominate  a  person 
-who  could. 

Nor  Is  section  1879'  inconsistent  with 
this  eoiistroction.  A  surviving  husband 
or  wife  Is  always  interested  in  the  estate, 
and  generally  Immediately  dependent  up- 
on it,  and  the  policy  of  tbe  law,  plainly 

>Code  Civil  Proo.  S  1879:  "Admlnitftration 
■■y  be  granted  to  one  or  more  eompatent  per- 
eona,  sltboagli  not  otherwiae  entitled  to  the 
■ame,  at  the  written  requeat  of  tlia  peraoa  anll- 
Ued,  filed  in  the  court. " 


is  that  b*  or  ah*  eball  bare  tb«  admlnia* 
tratlve  control,  if  desired.  Therefore,  such 
person,  or  his  nominee,  it  a  fit  person,  and 
not  Incompetent,  has  tbe  absolute  right. 
In  general,  there  la  not  tbe  same  reason 
for  favoring  tbe  other  persons  entitled  to 
administer  in  certain  cases.  Some  of 
them  may  not  even  be  interesl^d  in  the  es- 
tate. Hence  they  are  only  entitled  to 
nominate  when  they  are  the  persons  enti- 
tled to  administer,  and  then  the  nomina- 
tion is  submitted  to  the  discretion  of  the 
conrt,  which  may,  if  there  is  good  reason 
for  so  doing,  refuse  to  confirm  the  nomi- 
nee, and  Appoint  the  person  next  entitled. 
We  advise  that  the  order  be  affirmed. 

We  concnr:    Bbixthbb,  G.  ;  ViNouBr,  0. 

Pbr  Curiam.  For  the  reasons  given  ia 
the  foregoing  opinion  the  order  appealed 
from  Is  affirmed. 


Pboplb  t.  Bubdick.    (No.  20,857.) 
(Supreme  Court  tif  CoMfomia.    March  11, 189iL) 

New  Tbiai/— CcKTrLATrvs  Evioencb. 

Where  the  alleged  newly-diaoovered  evi- 
dence is  cnmulative,  and  It  la  apparent  that  if 
IntrodDced  on  the  former  trial  it  would  not  have 
changed  the  result,  the  ]udgnient  and  order  deny- 
ing a  new  trial  will  not  be  disturbed. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county;  W.  G.  Lobi- 
OAN,  Judge. 

F.  B.  Burdick  was  convicted  of  conceal- 
ment of  his  property  to  defraud  his  cred- 
itors, and  appeals.    Affirmed. 

/.  C.  Black,  (or  appellant.  Attr-  Oea. 
Hart,  for  the  People. 

Prr  CnnuM.  Appellant  was  convicted 
of  the  crime  of  fraudulent  concealment  of 
his  property  to  defraud  his  creditors. 
Tbe  only  points  made  on  the  appeal  are 
insuffleiency  of  the  evidence  to  Justify  the 
verdict  and  newly  .discovered  evidence. 
No  objection  was  made  to  the  evidence 
offered  by  the  prus^ecution,  or  to  any  rul- 
ing of  the  court,  and  it  would  be  idle  to 
say  that  the  evidence  introduced  affords 
no  warrant  for  the  verdict.  The  alleged 
newly-discovered  evidence  is  cumulative; 
and,  moreover.  It  Is  quite  apparent  that, 
if  it  had  been  Introduced  at  the  trial,  it 
would  not  have  changed  the  result.  Judg- 
ment and  order  denying  a  new  trial  af- 
firmed. 


Id  re  Read's  Estate.  (No.  14,983.) 
(Supreme  Court  of  Calif  omta.  Uaroh  17, 1899.) 
DiSMissAi.  or  Appbai^— FAiLmta  to  Pilb  Rbcobo. 
Where  the  transcript  on  appeal  haa  not 
been  filed  within  the  time  presoribed  by  tbe  su- 
preme court  roles,  the  appeal  will  be  diamiased. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Tn  the  matter  of  the  estate  of  N.  C 
Bead,  deceased.  On  motion  to  dismiss  hn 
appeal  Irom  an  order  confirming  a  sale  ot 
real  estate.    Motion  granted. 

T.^.£yafteoiazi,forappellant.  A.F.  Uoi^ 
riaoD  etoA  C.  E.  A.  Forrester,  for  respondeat. 

Per  Curiam.  This  is  a  motion  to  dis- 
miss an  appeal  from  an  order  confirming 
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a  Bale  of  real  eetate,  upon  the  groand  that 
no  transcript  has  been  filed  within  the 
time  prescribed  by  the  rules  of  this  court. 
The  record  before  ns  discloses  such  to  be 
tlie  tact.    L«t  the  appeal  be  dismissed. 


m  Cal.  Ml 

People  v.  Gobbet.    (No.  20,869.) 

(Supreme  Court  of  CaUfomia.    March  22, 1898.) 

OAMINO— FaBO— INDICTMBIIT— IMSTBUOTIONS— 
WlTJIBSS— EVIDBNCB. 

1.  An  indictmeat  oharglng  that  defendant 
•'lid  deal,  play,  carry  on,  and  conduct" the  game 
ui  faro  charges  bat  one  offense;  Fen.  Code,  f  830, 
inflicting  a  penalty  on  "eyery  person  who  deals, 
jlays,  or  carries  on,  •  •  •  or  who  conducts, 
*    •   •    any  game  of  faro, "  etc. 

2.  On  trial  for  dealing,  playing,  etc.,  the 
game  of  faro,  the  ooart  below  properly  refused  to 
charge  that  "faro  is  a  game  played  with  a  fall 
deck  of  52  cards. " 

5.  It  was  error  for  the  trial  court,  after 
charging  that  a  mere  preponderance  of  evidence 
was  not  sufBcient  to  conTict  defendant,  to  add 
that  "it  is  not  ret^uired  that  the  inculpatory  facts 
shall  be  incompatible  with  the  innocence  of  the 
accused, "  since,  in  order  to  convict  an  accused 
person,  the  facts  proven  must  be  inconsistent 
with  any  reasonable  hypothesis  of  his  innocence. 

4.  Where  a  witness,  who  saw  defendant  play- 
ing cards,  testified  that,  before  that  time,  be 
never  saw  the  game  of  faro,  and  did  not  then 
know  what  the  game  was,  and  that  all  his  knowl- 
edge on  the  subject  was  afterwards  acquired  from 
another  person,  it  was  error  to  permit  him  to  tes- 
tify that  defendant  was  playing  faro. 

6.  The  book  called  "Modern  Pocket  Hoyle" 
Is  Inadmissible  as  evidence  of  what  constitutes 
the  game  of  faro. 

a.  Dealing  or  conducting  faro  being  forbidden 
by  the  Code,  whether  a  banking  game  or  not,  an 
indictment  therefor  need  not  state  that  faro  is  a 
bulking  game. 

In  bank.  Appeal  from  superior  court. 
Tehama  county ;  JohnF.  Eli.inson,  .1  udge. 

A.  O.  Gosset  was  convicted  of  dealing, 
playlnK.  etc.,  the  ^ame  of  faro,  and  ap- 
peals.   Be  versed. 

L.  V.  Hitchcock,  for  appellant.  W.  H. 
H.  Hart,  Atty,  Gen.,  for  the  People. 

McFarland,  J.  Appellant  was  coDTlct- 
ed  of  dealing,  playing,  etc.,  the  game  of 
faro,  and  appeals  from  the  Judgment  and 
from  an  order  denying  a  new  trial. 

1.  We  do  not  think  that  the  indictment 
charges  more  than  one  offen^ie  because  it 
uses  the  words  "did  deal,  play,  carry  on, 
and  conduct"  the  said  game.i  "When  a 
statute  enumerates  a  series  of  acts,  either 
of  which  separately,  or  all  together,  may 
constitute  the  offense,  ail  of  such  acts  may 
be  charged  in  a  single  count;  for  the  rea- 
son that  notwithstanding  each  act  may, 
by  itself,  constitute  the  offense,  all  of 
them  can  do  no  mure,  and  likewise  consti- 
tute  but  one  and  the  same  offense. "  Peo- 
ple V.  Harrold,  84  Cal.  667,  24  Pac.  Rep. 
106;  People  t.  Frank,  28  Cal.  51B;  £x 
parte  McCarthy,  72  Cal.  884,14  Pac.  Rep.  96. 

2.  There  was  no  error, nnder  the  circum- 
stances of  this  case,  in  the  refusal  of  the 
court  to  Instruct  the  jury,  at  appellant's 
request,  that  "faro  Is  a  game  played  with 
a  full  deck  of  fifty-two  cards."    In   the 

>  Pen.  Code,  {  880,  inflicts  a  penalty  on  "every 
person  who  deals,  plays,  or  carries  on,  •  •  « 
or  who  conducts,  •  •  •  any  game  of  faro, " 
etc 


first  place,  there  was  no  evidence  that  the 
game  alleged  to  have  been  conducted  by 
appellant  was  played  with  less  than  52 
cards;  and  therefore  there  was  nothing  in 
the  case  upon  which  to  base  tbc  instruc- 
tion. And,  in  the  second  place,  when  a 
prohibited  game  is  played  in  all  other  re- 
spects In  the  usual  way,  and  according  to 
its  established  rules,  the  purpose  of  the 
law  cannot  be  thwarted  by  the  simple  de- 
vice of  playing  it  with  one  or  two  cards, 
less  than  the  number  usually  employed. 
Otherwise  no  statute  against  a  particular 
game  would  be  of  any  value. 

3.  We  see  no  objection  to  the  instruc- 
tions of  the  court  to  the  Jury  except  on 
the  subject  of  reasonable  doubt.  Tbe- 
charge  on  that  subject  was  generally  cor- 
rect and  sutUcient,  because  it  employed 
language  that  has  been  repeatedly  ap- 
proved ;  but  in  one  part  of  it  the  court,  aft- 
er telling  the  jury  that  a  mere  preponder- 
ance of  evidence  was  not  sufllcieot,  said : 
"  And,  on  the  other  band,  it  is  not  re- 
quired that  tbe  inculpatory  facts  shall  be 
incompatible  with  the  innocence  of  the  ac- 
cused. "  This  was  clearly  erroneous.  If 
the  facts  proven  were  compatible  with 
the  appellant's  Innocence,  he  should  have 
been  acquitted.  Itls  a  recognized  principle 
of  English  and  American  law  that,  in  or- 
der to  convicta defendant, thefactsproven 
must  not  only  be  consistent  with  the  hy- 
pothesis of  his  guilt,  but  inconsistent  with 
any  reasonable  hypothesis  of  his  inno- 
cence. The  only  shadow  of  authority  for 
the  language  used  In  the  Instruction 
which  has  been  called  to  our  attention  is 
to  be  found  in  People  t.  Murray,  41  Cal. 
66.  In  that  case  no  snch  instruction  had 
been  given;  but  a  very  extreme  instruc- 
tion on  the  subject  had  been  asked  by  the 
defendant,  and  bad  been  refused,  and  the 
refusal  was  held  not  to  have  been  erro- 
neous. The  instruction  asked  Included 
the  words  "absolutely  Incompatible;" 
and  the  court  seemed  to  think  that  these 
words  "  require  proof  of  his  guilt  beyond 
the  possiliility  of  a  doubt."  Tbe  coort 
says,  however,  in  Its  opinion,  that  "tbe 
law  requires  that  the  facts  shall  not  only 
be  consistent  with  the  guilt  of  tbe  ac- 
cused, but  inconsistent  with  any  other  ra- 
tional conclusion;"  and  It  is  diflicult  to 
see  the  difference  between  that  language 
and  the  instruction  asked  by  the  defend- 
ant In  that  case,  nnlcss  we  view  the  court 
as  attaching  large  significance  to  the 
word  "absolutely."  The  opinion  refers 
approvingly  to  People  v.  Cronin,  34  Cal. 
201,  and  People  v.  Dick.  82  Cul.  215;  but  In 
the  Cronin  Case  only  the  general  relets  ex- 
pressed that  the  evidence  must  be  "not 
only  consistent  with  tbe  guilt  of  the  ap- 
pellant, but  inconsistent  with  any  other 
rational  conclusion;"  and  in  the  Dick 
Case  the  Judgment  was  reversed  because 
the  trial  court  bad  refused  to  give  instmc- 
tions  tbe  exact  opposite  of  tbe  one  given 
in  the  case  at  bar.  With  respect  to  In- 
structions on  this  subject  there  is  no  sub- 
stantial difference  between  "incompatible" 
and  "  inconsistent. " 

4.  Stevenson,  a  witness  for  tbe  prosecu- 
tion, after  having  testified  that  he  saw 
the  defendant  dealing  a  game  of  cards, 
was  asked  by  tbe  district  attorneiy,  "  What 
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Kaine  was  that?*  Defendant'*  eotiniiel 
asked  that  he  be  Instructed  not  to  answer 
'anless  he  knew  the  game  played,  and  the 
court  denied  the  request.  He  was  then 
asked  "It  at  this  time  yon  know  wbateaine 
the  defendant  was  then  dealing;"  and  the 
defendant's  objection  harlns  been  over- 
ruled, and  an  exception  taken,  the  witness 
answered, "  He  was  playing  faro."  On  the 
cross-examination  the  witness  testified 
that  at  the  time  he  saw  the  defendant 
playing  he  did  not  know  what  the  game 
was,  and  that  the  only  knowledge  which 
be  afterwards  acquired  on  the  subject  had 
been  gained  from  what  a  man  told  bim. 
Tberenpun  ap{>ellant  moved  to  strike  out 
ills  testimony  "upon  the  point  of  what 
game  was  being  played,  upon  the  ground 
that  It  was  hearsay."  The  motion  was 
dented,  and  appellant  excepted.  We  think 
that  the  court  erred  In  denying  the  mo- 
tion. It  appeared,  furtlier,  that  the  wit- 
ness had  never  seen  faro  played  before  the 
occasion  referred  to,  and  bad  never 
played  It  since.  Leaving  other  considera- 
tions out  of  the  question  for  the  present, 
the  testimony  was  pure  hearsay,  and 
there  was  nothing  to  make  it  an  excep- 
tion to  the  rule  that  hearsay  testimony 
IB  not  admissible.  As  the  case,  however, 
may  be  tried  again.  It  is  necessary  to  say 
something  more  as  to  the  character  of 
evidence  admissible  In  this  class  of  cases. 
We  think  that  If  a  witness,  of  his  own 
knowledge,  knows  what  faro  Is,  and  saw 
a  defendant  dealing  or  conducting  It,  he 
may  testify  to  the  fact  that  he  saw  the 
defendant  dealing  faro,— leaving  his 
knowledge  on  the  subject  to  be  tested  by 
cross-examination.  And,  if  be  does  not 
know  what  faro  Is,  he  may  testify  as  to 
the  acts  which  he  saw  defendant  doing. 
But  It  Is  not  admlBBible  to  allow  one  wit- 
ness to  testify  that  the  acts  testified  to 
by  another  witness  constituted  the  deal- 
Inic  or  playing  of  faro.  Nor  can  a  witness 
be  called  for  the  sole  purpose  of  defining 
or  describing  faro.  It  the  Jury  are  to  be 
Instructed  as  to  what  constitutes  the 
crime  charged,  the  instruction  must  come 
from  the  court.  Of  course,  when  a  wit- 
ness testifies  that  he  saw  a  defendant 
playing  faro,  upon  cross-examination  bis 
notion  an  to  what  faro  is  may  be  Incident- 
ally drawn  out;  but  It  is  for  the  court  to 
Instruct  the  Jury  what  constitutes  the 
game  charged  to  have  been  conducted. 
In  People  v.  Carroll,  80  Cal.  154,  22  Pac. 
Rep.  129,— the  latest  authority  upon  the 
subject, — this  court  says:  "We  do  not 
concur  In  the  view,  however,  that  one  wit- 
ness can  describe  the  game,  and  another 
be  allowed  to  testify  that,  from  that  de- 
scription, the  game  was  a  banking  game, 
or  any  other.  We  think  a  person  who 
knows  the  game  may  testify,  In  general, 
what  the  game  he  wltnensed  was.  If  not 
familiar  witb  the  game  he  may  describe  It, 
and  the  court  should  Instruct  the  Jury  as 
to  what  constitutes  the  game  charged  to 
have  been  played,  the  Jury  to  determine 
whether  the  game  played  was  the  one 
charged  or  not.  To  leave  the  question 
open  to  be  proved  In  every  case  by  experts 
would  lead  to  great  uncertainty  In  the 
administration  of  Jastlce. "  In  that  case 
the  offense  charged  was  that  of  conduct- 
CBl.Rep.  29-31  P.— 6 


Ing  a  "banking  game;"  and,  altbongba 
witness  had  been  allowed  to  describe  a 
banking  game,  this  court  Judicially  deter- 
mined that  his  description  was  correct, 
and  should  have  been  given  by  the  court 
as  an  Instruction  to  the  Jury,  and  there- 
upon held  that  it  "could  have  done  the 
appellant  no  harm ;"  but  It  also  held  that 
the  question  was  "one  ef  law  for  the 
court. " 

5.  Appellant's  objections  to  the  regular- 
ity of  the  formation  of  the  grand  Jury 
were  not  sufficient  basis  for  his  motion  to 
set  aside  the  indictment  or  to  strike  It 
from  the  flies. 

6.  The  book  called  "Modem  Pocket 
Hoyle"  was  not  admissible  In  evidence: 
but,  as  we  understand  It,  a  page  of  that 
book,  containing  a  pictorial  representa- 
tion of  faro,  was  merely  used  as  a  dia- 
gram by  which  a  witness  Illustrated  bis 
testimony.  If  that  was  clearly  the  only 
purpose  for  which  it  was  used,  there  was 
probably  no  error  committed ;  but  no 
part  of  tbe  book  can  be  used  as  evidence. 
In  Itself,  for  what  constitutes  the  game  of 
faro.  We  see  no  other  points  requiring 
special  notice.  It  may  be  remarked  that 
the  averment  in  the  Indictment  that  faro 
Is  a  "banking  game"  was  unnecessary. 
Faro,  no  doubt,  is  a  hanking  game;  but 
dealing  or  conducting  It  Is  an  offense  un- 
der the  Code,  whether  a  banking  game  or 
not.  The  Judgment  and  order  appealed 
from  are  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

We  concur:  Db  Hatbn,  J.;  GAROxn'Ti, 
J.;  Harrison,  J.;  Patbrson,  J.;  Sharp- 

STBIN,  J. 

"""""  (93  Cal.  4M) 

Fboplb  ex  iW.  Chandlbb  t.  Smith.    (No. 

14.072.) 
{Supreme  Court  of  Ca^fomla.    March  83, 1899.) 

On  petition  for  rehearing.  For  former 
report,  see  29  Pac.  Bep.  57. 

Pbr  Curiam.  The  order  of  this  court  In 
the  above-entitled  cause  Is  hereby  modi- 
fled  to  read  as  follows:  "Upon  the  au- 
thority of  People  v.  Holladay,  29  Pac. 
Rep.  54,  the  Judgment  and  order  are  re- 
versed as  to  that  portion  of  the  realty  de- 
scribed in  defendant's  plea  of  estoppel  as 
set  forth  lu  his  answer  in  this  action, 
and  to  that  extent  the  cause  Is  remanded, 
with  directions  to  the  court  below  to  en- 
ter Judgment  tor  defendant;  inallotherre- 
spects  let  the  Judgment  and  order  be 
affirmed."  The  petition  tor  rehearing  to 
denied.  * 


OS  CaL  u 
Htdb  ▼.  BoTLB  et  at.    (No.  14,190.) 
(Supreme  Court  of  Calif  omkt.    Jan.  18, 1893.) 

Ejscthsnt— Fab  ;uL  NoiiauiT—REBTiTUTioM— Va- 
cation ov  Obdsbs. 
In  ejectment  against  G.  and  tbe  tenants  of 
his  grantee,  T. ,  plaintiff  was  nonsalted  as  to  all  bat 
O.,  against  whom  there  was  judgment  by  default. 
Over  seven  years  tliereafter  ezedution  issued 
thereon  without  notice,  and  the  sheriff,  finding 
no  one  on  (he  premises,  formally  delivered  them 
to  plaintift.  Tliereafter,  on  «n  order  reqairing 
T.'s  tenants  to  show  canse,  they,  after  being  de- 
fended by  T.  as  his  tenants,  were  adjudged  in 
contempt  for  re-entering,  and  an  oMof  writ  of 
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restltntion  Issued.  Beld  that,  It  appearing  that 
at  the  commenoemeat  of  the  action  of  ejectment 
T.  was  In  possession,  claiming  nnder  a  deed 
from  O.,  and  there  being  no  eridenoe  of  coUn- 
sion  between  O.  and  T.,  the  order  granting  ez»> 
cution  should  bo  set  aside  on  application,  and 
with  it  the  order  adjudging  defnndants  in  con- 
tempt, and  granting  an  aHaa  writ,  the  hearing 
on  the  matter  of  contempt  being  no  bar  to  such 
application. 

CommisBloDen'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  coanty 
of  San  Francisco ;  J.  P.  Hoob,  Judge. 

Ejectment  b.v  Henry  C.  Hyde,  assignee 
of  William  Ford,  In  banltruptcy,  against 
Robert  Boyle  and  otiiers.  Plaintltt  was 
nonsuited  by  all  the  defendants  except 
Benjamin  S.  Oreen,  and  against  him  Judg- 
ment was  entered  by  default.  Seven  years 
later  a  writ  of  restitution  was  issued,  and 
subsequently  an  alias  writ  was  issued, 
and  certain  of  defendants  lined  for  con- 
tempt. Defendants  appeal  from  an  order 
overruling  tlieir  motion  to  vacate  the 
previous  orders  issuing  the  writs  and  fin- 
ing certain  of  tbem  tor  contempt.  Order 
reversed. 

Geo.  H.  Buck,  for  appellants.  I*.  8,  Oa- 
moat,  for  respondent. 

Tbhplb,  C.  In  effect  this  ease  baa  al- 
ready been  before  this  court  three  times. 
The  tirst-83  Cal.  83,  23  Pac.  Rep.  126— 
was  a  petition  asking  this  court  to  settle 
exceptions  on  the  ground  that  the  Judge 
of  the  trial  court  refused  to  do  so.  This 
court  held,  after  arpnnient,  that  the  de- 
fendants had  the  right  to  be  heard  on  ap- 
peal, but  they  must  comiiel  the  trial  court 
to  settle  the  statement  It  It  refused,  and 
conld  not  ask  this  court  to  do  so.  The 
second  time— 86  Cal.  352,  24  Pac.  Rep.  10.'>9 
—was  an  application  tor  leave  to  prove 
an  exception,  which,  under  the  circum- 
stances, this  court  declined  to  do.  The 
last— 89  Cal.  590,  26  Pac.  Rep.  1092— was  a 
motion  to  correct  the  bill  of  exceptions  by 
striking  out  certain  matters  which  appel- 
lants contended  were  not  beard  or  consid- 
ered in  the  court  below.  The  court  also 
refused  this  relief,  but  said:  "We  do  not 
wish  to  be  understood  as  holding  that 
everything  that  is  contained  in  a  bill  of 
exceptions  is  always  to  be  considered  by 
this  court  in  reviewing  the  action  of  the 
court  below.  It  may  frequently  happen 
that  Irrelevant  matters  are  incorporat- 
ed into  the  bill,  and  the  bill  Itself  may 
show  upon  its  face  that  the  matters  there- 
in recited  were  not  presented  to  the  court 
at  the  time  it  made  its  rulings,  or  could 
not  have  any  welglit  in  determining  the 
correctness  of  such  ruling.  This  court  will 
consider  only  such  matters  as  by  the  bill 
of  exceptions  itself  purport  to  be  perti- 
nent, and  to  have  been  considered  by  the 
court  below. " 

This  appeal  Is  from  an  order  refusing  to 
vacate  two  previous  orders  of  the  supe. 
rlor court;  one  made  November  21,1888, 
allowing  a  writ  of  restitution  on  a  Judg- 
ment in  favor  of  Hyde  as  assignee  of  Ford 
y.  Boyle  et  al.,  and  one  made  March  11, 
1889,  adjadging  certain  of  the  defendants 
to  b(Bin  contempt,  and  awarding  an  altaa 
writ.  The  bill  of  exceptions,  after  giving  a 
brief  history  of  the  case,  proceeds  to  relate 
ths  facts  in  regard  to  the  proceedings  bad 


In  the  matter  of  the  contempt.  It  recites 
that  proper  affidavits  were  filed;  that  all 
of  the  parties  appeared ;  that  Thornton, 
who  now  claims  to  have  been  the  owner, 
was  a  witness ;  and  then  proceeds  to  state 
what  "the  evidence  adduced  in  said  pro< 
ceeding  and  npoD  said  hearing  showed." 
narrating  the  facts  at  considerable  length, 
but  not  setting  out  the  evidence  from 
which  the  conclusions  are  drawn.  It  dues 
not  appear  thatany  witnesses  weresworn 
or  testified  at  the  hearing  of  the  motion, 
from  the  refusal  to  gn^ant  which  this  ap- 
peal Is  taken,  nor  that  the  papers  of  pro- 
ceedings in  the  contempt  case  were  pat  in 
evidence,  read,  or  in  any  way  referred  to. 
Rejecting  tbut  portion  of  the  bill  of  excep- 
tions which  sets  out  facts  not  shown  at 
the  hearing  or  properly  considered  by  the 
court  in  determining  the  motion,  the  case 
Is  greatly  simplified.  Most  of  the  alleged 
facts  upon  which  respondent  relies  disap- 
pear from  the  case.  It  then  appears  that 
on  August  12, 1873.  William  Ford  brought 
suit  to  recover  the  land  In  qnoslion  against 
Robert  Boyle,  Benjamin  S.  Qreen,  and 
five  others.  That  all  answered,  through 
Tnlly  R.  Wise,  as  their  attorney.  That 
Henry  C.  Hyde,  assignee  In  bankruptcy, 
was  substituted  for  Ford  as  plaintltt. 
That  prior  to  the  commencement  of  the 
action  Thornton  had  become  the  owner  of 
the  property  through  a  conveyance  from 
Green,  and  Ford,  the  plaintiR.  knew  that 
tact.  That  the  defendants  other  than 
Qreen  were  tenants  of  Thornton,  who,  al- 
though not  appearing  as  a  party,  defend- 
ed tlie  action  In  the  name  of  bis  tenants. 
That  upon  the  trial  of  the  case  Thornton 
succeeded  In  nonsuiting  the  plaintiff  as  to 
all  bis  tenants.  Upon  the  record  It  seems 
that  the  trial  was  between  the  plaintiff 
and  all  the  defendants,  but  the  nonsuit 
was  not  granted  as  to  Green,  but  the  trial 
then  seems  to  have  stopped.  A  few  days 
after,  upon  suggestion  that  Green  had  not 
answered.  Judgment  by  default  was  ren- 
dered against  him.  This  was  August  22, 
18S1.  November  21.  1881,  on  motion  of 
Osmont,  as  plaintiff's  iittorney,  althougb 
ho  was  not  the  attorney  of  record,  the 
court  ordered  an  execution  to  issue  on  the 
JudiKment  against  Green.  This  order  was 
made  without  notice  to  any  one.  The 
sheriff  went  upon  the  premises  with  the 
execution,  and,  finding  no  one  there,  and 
no  personal  property,  formally  delivered 
the  same  to  Osmont.  That  one  C.  P.  Ri>b- 
Inson  had  acquired  plaintiff's  title  to  the 
property  before  the  iSHuance  of  the  execu- 
tion, and  Osmont  acted  in  the  matter  as 
his  representative.  That  on  the  18tb  of 
Janunry,  1880.  upon  the  application  of 
Robinson,  claiming  to  be  the  successor  in 
.interest  ot  plaintiff,  supported  by  proper 
affidavits,  an  order  was  made  requiring 
appellants,  other  than  Thornton,  to  show 
cause  why  they  should  not  l>e  punished 
for  contempt  for  wrongfully  re-entering 
upon  the  premises  after  baving  been  dis- 
possessed by  the  sheriff,  and  an  allaH  writ 
of  restitution  issued.  That  upon  tbehear- 
ing  nnder  that  order  appellant  Thornton 
was  a  witness,  and  defended  tbe  other  ap- 
pellants as  bis  tenants.  That,  after  a 
full  hearing,  tbe  court  adjudired  said  par- 
ties to  be  guilty  uf  a  contempt  In  re-enter- 
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iDg  upon  the  premises,  and  awarded  an 
iili^B  writ. 

It  may  be  that  respondent  made  a  fatal 
ipiatake  In  not  formally  puttinK  in  evi- 
tlence,  upon  the  hearing  of  this  motion, 
the  same  proofi<  which  were  heard  lu  the 
matter  of  the  contempt.  Such  evidence 
was  not  rea  J  or  referred  to,  and,  il  it  hud 
been.  It  should  have  been  brought  up  in- 
titead  of  the  Judge's  conclusions  from  it. 
Jn  re  Moore,  78  Cal.  242,  20  Pae.  Rep.  55R; 
iiyde  v.  Boyle,  89  Cal.  590,  26  Pao.  Bep. 
1U92.  As  the  record  stands,  the  orders 
mnst  he  reversed  if  the  appeal  is  well 
taker,  as  seems  to  have  been  held  in  Hyde 
V.  Thornton,  83  Cal.  83,  23  Pac.  Rep.  126. 
Respondeat  contends  that  the  proper 
remedy  of  appellants,  If  Improperly  eject- 
ed, would  have  been  to  ask  the  court  to 
restore  them  to  the  possession.  In  this 
case  appellants  deny  that  they  have  been 
dispoRsessed  under  the  writ,  and  on  that 
point  the  proof  was  conflictlne;.  The  is- 
sues upon  such  an  application  Would  have 
been  precisely  the  same,  in  all  respects,  as 
upon  the  motion  actually  made.  We 
cannot  see  liow  respondent  has  been  in- 
jured by  the  course  adopted.  It  was  a  mo- 
tion to  set  aside  an  order  allowing  an 
execution  upon  a  judgmentmorethan  sev- 
en years  after  its  renrlltlou,  made  williout 
noticu  to  any  one.  Upon  thn  bearing  the 
court  might  properly  consider  such  mat- 
ters as  should  have  been  examined  into 
before  the  original  order  was  made.  It  is 
true  the  statute  does  not  expresniy  require 
notice,  but  the  court  may,  and  generally 
should,  require  notice  to  the  parties  in 
possession  before  reviving  an  old  Judg- 
ment. The  bearing  upon  the  matter  of 
the  contempt  is  not  a  bar  to  the  appel- 
lants' right  to  make  this  application. 
The  court  having  found  that  the  writ  had 
been  served,  and  that  tbeappellants  after- 
wards re-entered,  properly  adjudged  them 
guilty  of  contempt,  and  this  order  for  the 
alias  writ  followed  as  matter  of  course. 
If  upon  this  application  it  should  be  de- 
termined that  the  first  writ  was  improp- 
erly issued,  all  the  consequences  of  that 
act  should  be  corrected  so  far  as  possible. 
There  is  no  real  conflict  upon  the  question 
whether  Thornton  was  in  possession  at 
the  time  of  the  commencement  of  the 
action  of  ejectment.  Osmont's  affidavit 
aduws  upon  Its  face  that  it  purports  to  be 
bearsay  testimony,  and  therpfore  not  com- 
petent, while  Thornton  swears  positively 
that  be  was  lu  the  exclusive,  open,  noto- 
rious, and  peaceable  possession,  claiming 
the  same  In  his  own  right,  adveraely  to 
the  whole  world.  That  he  had  been  the 
absolute  owner  and  in  poHsession  since 
August  17. 1S72.  And  the  original  plain- 
tiff in  the  action  of  ejectmpnt,  after  he 
brought  that  suit,  and  the  defendants  had 
appeared,  but  before  the  trial,  to-wit, 
June  8, 1874,  In  a  sworn  complaint  In  an 
action  brought  against  Thornton,  states 
that  Thornton,  through  his  tenants,  had 
been  since  August  2,  1872,  in  possession, 
rereiving  the  rents.  Issues,  and  profits, and 
refused  to  deliver  or  surrender  possession 
to  hini.  Ford.  From  this  complaint  it  ap- 
pears that  (ireen  bad  been  a  pre-emption- 
er  upon  this  land,  and  had  purchased 
from  the  government,  and  had  received  a 


patent;  that,  Interniedlnte  the  purchase 
and  the  patent,  en  execution  had  been 
levied  upon  the  land,  and  plaintiff,  Ford, 
claimed  title  under  a  sale  made  under  this 
levy;  that  afterwards,  upon  the  Issuance 
of  a  patent.  Green  conveyed  to  Thornton, 
who  had  since  been  In  possession.  It  here 
appears  that  Thornton  has  been  claiming 
to  own  these  lands.  There  may  be  collu- 
sion between  himself  and  Green.  The 
learned  judge  below,  drawiug  upon  his 
memory  of  the  evidence  in  the  matter  of 
the  contempt,  so  held;  but  there  was  no 
evidence  oi  such  collusion  upon  the  hear- 
Inio:  of  this  motion.  We  think  the  order 
appealed  from  should  be  reversed,  and  the 
rourt  below  directed  to  vacate  and  set 
aside  the  previous  orders  referred  to  In 
appellants'  mottoa. 

We  concur:    Vanclief,  G. ;  Bbix'bbb,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed 
from  is  reversed,  and  the  court  below  is 
directed  to  vacnte  and  set  aside  the  pre- 
vious orders  referred  to  in  appellants' 
motion. 


8  Cat  Vniap.  48S 
In  re  Sweet's  Estate.  (No.  15,000.) 
{Supreme  Court  of  California.  March  17, 1893.) 
Dismissal  or  Appeal  —  Sdfficibxct  of  Motiok. 
A  motion  to  dismiss  an  appeal,  on  the 
ground  that  the  transcript  has  not  been  filed  with- 
in the  time  prescribed  by  the  supreme  court  rules, 
will  be  denied,  whero  the  ccrtiUuate  of  the  clerk 
of  the  trial  coart  on  which  such  motion  is  based 
does  not  conform  to  supreme  court  rule  4. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

lo  the  matter  of  the  estate  of  Taatemi 
Sweet,  deceased.  On  nioticm  to  dismiss 
an  appeal  from  a  decree  of  distribution. 
Motion  denied. 

Dunne  &  McPike,  for  appellant.  Timothy 
J.  Lyons  and  W.  A.  Stuart,  for  respondent 

Prb  Curiam.  This  Is  a  motion  to  dis- 
miss an  appeal  from  a  decree  of  distribu- 
tion, upon  the  ground  that  the  traniicrlDt 
hasnot  been  filed  wiiiiln  the  tiiiiepreMcrlbed 
by  the  rules  of  this  court.  A  motion  todts- 
miss  an  appeal  upon  this  ground  uiust  be 
based  upon  a  certificate  of  the  clerk  of  the 
trial  court,  certifying  the  facts  required 
by  rule  4  of  this  court.i  The  certificate 
relied  upon  in  this  case  does  not  meet  the 
requirements  of  the  rule.  Let  the  motion 
to  dismiss  the  appeal  be  denied  without 
prejudice. 

>  Rule  4  requires  the  certifloate  to  show  the 
amount  or  character  of  the  judgment,  the  date  of 
its  rendition,  the  fact  and  date  of  the  filing  of 
the  notice  of  appeal,  tot^ether  with  the  date  of 
service  thereof  on  the  adverse  party,  and  the 
character  of  the  evidence  by  which  such  service 
appears;  the  fact  and  dale  of  filing  and  under- 
taliiog  on  appeal,  and  that  the  same  is  in  due 
form;  tlie  fact  and  the  time  of  the  settlement  of 
the  bill  of  ezceptioas  and  the  statement  on  ap- 
peal, if  there  be  any;  and  also  that  the  appellant 
hai'  received  a  duly-certified  transcript,  or  that 
he  has  not  requested  the  clerk  to  certify  to  a 
correct  transcript  of  the  record,  or,  if  he  has 
made  such  request,  that  he  has  not  paid  the  fees 
therefor,  if  the  same  tiave  been  demanded. 
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Patterson  ▼.  Monyan.    (No.  13,S31.) 
(Supreme  Court  of  California.    Feb.  1, 1892.> 

H16BWAT8 — Kemovixo  ENCBOicHisia  Fbnob — 
Trespass — Estoppel. 

L  In  trespass  tor  removing  plalDtlS's  tence, 
defendant  justified  on  the  groand  that  he  was 
acting  as  road  overseer,  and  that  the  fence  en- 
croached on  the  highfvay.  Defendant  did  not 
deny  that  plaintiff's  land  adjoined  the  road, 
wbererer  it  was,  but  the  location  of  the  road 
was  disputed.  It  appeared  that  the  road,  as 
opened  by  the  proper  authorities,  and  laid  out  on 
the  ground  so  as  to  exhibit  its  actual  locality  as 
used  by  the  public,  and  allowed  to  be  so  used  for 
a  number  of  years  by  the  original  owners,  was 
always  the  same.  It  further  appeared  that  this 
road,  which  was,  at  all  events,  by  dedication  and 
aser,  a  public  road,  whether  the  proceedinga  by 
the  authorities  were  legal  or  not,  was  the  actual 
road,  which  plaintiff  acknowledged  as  such,  and 
along  which  he  built  the  fence  so  as  not  to  en- 
croach. Held,  that  plaintiff  showed  that  the 
fence  was  on  his  land,  and  not  in  the  road. 

2.  Where  the  owners  of  land  make  no  objec- 
tion to  its  use  for  a  public  road,  and  it  is  used 
and  traveled  as  such  by  the  public  for  more  than 
10  years,  the  presumption  is  that  it  has  been 
abandoned  to  the  public,  aud  it  becomes  a  public 
highway,  under  Pol.  Code,  i  2618,  which  defines 
a  public  highway  to  be  a  road,  etc. ,  erected  or 
laid  out  as  such  by  the  public,  or,  if  laid  out  or 
erected  by  others,  dedicated  or  abandoned  to  the 
pablio. 

3.  Cnder  Pol.  Code,  S  3619,  wbiob  provides 
tliat  a  road  thus  created  shall  continue  to  exist 
until  vacated  by  the  board  of  supervisors,  or  by 
operation  of  taw  or  a  judgment  of  a  court  of  com- 
petent jurisdiction,  the  line  of  a  road  boing  ooce 
established,  even  mistakenly,  and  the  road  thus 
located  abandoned  to  the  public,  a  road  overseer 
cannot  correct  such  mistake  by  taking  down  a 
fence  built  on  the  line  so  established. 

4.  Where  a  road  is  shown  to  be  a  public 
highway  by  dedication  and  user,  it  is  not  error 
to  reject  evidence  as  to  what  was  done  by  the 
board  of  suiierrisors  in  attempting  to  estab- 
lish it 

6.  By  receiving  damages  for  opening  a  road 
a  person  is  not  estopped  to  consider  the  road  as 
located  the  true  public  road,  and  to  establish  his 
fence  accordingly,  and  hold  the  land  inside  it. 
Watkins  v.  Lynch,  11  Pao.  Uep.  803,  71  Cal.  26, 
distinguished. 

Commissloiiera'  decision.  Department 
2.  Appeal  from  superior  court,  Alameda 
county:  .ToBN  Ellsworth,  Judge. 

Action  by  one  Patteruun  against  one 
Munyan  torecoverdumages  for  a  trespass 
in  taking  down  plnintiff's  fence.  Judg- 
ment for  plaintiff.  New  trial  denied.  De- 
fendant appeals.    Affirmed. 

T.  C.  Huxley.  S.  P.  Hall,  and  Geo.  W. 
Read,  lor  appellant.  B.  W.  Pbilhrook,  tor 
respondon  t. 

FooTB,  C.  This  action  was  brought  to 
recover  damages  for  an  alleged  trespass 
upon  the  land  claimed  by  the  plaintift  to 
be  owned  by  blm  and  in  bis  posHession. 
The  plaintiff  obtained  judgment  tor  one 
dollar  and  costs,  from  which,  and  an 
order  refusing  a  new  trial,  defendant  has 
appealed. 

The  first  contention  urged  by  appellant 
for  the  reversal  of  the  judgment  and  order 
is  that  the  burden  of  proof  showing  the 
location  of  the  north-westerly  line  of  a  cer- 
tain highway,  (No.  6'J(I,)  which  was  the 
boundary  between  the  plaintiff's  land  and 
the  highway,  was  thrown  upon  the  plain- 
tiff, and  that  bo  failed  to  make  sufficient 
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proof  of  that  fact,  and  n  nonsnlt  should 
have  been  granted,  Instead  of  being  re- 
fused. Even  it  it  be  conceded,  without 
deciding,  that  the  burden  of  proving  tbl» 
boundary  line  was  thrown  upon  tbeplaln- 
tlff,  we  think  he  baa  done  so,  and  the  non- 
suit was  properly  denied.  The  wrongful 
act  complained  of  was  that  the  defend* 
ant  had  entered  upon  the  plaintiff's  prem< 
laes,  and  had  removed  and  destroyed  a 
part  of  his  fence.  The  defendant  admit- 
ted that,  as  a  road  overseer,  he  bad  re- 
moved the  fence,  but  Jaatifled  his  act  on 
the  ground  that  he  was  in  the  perform- 
ance of  an  official  duty  In  removing  an  ob- 
struction whicb  encroached  upon  a  pablic 
highway.  The  vital  question  involved  In 
the  controversy  Is  whether  the  land  upon 
which  the  fence  stood  is  within  the  public 
road,  or  witiiont  Its  limits.  The  evidence 
showed,  as  we  think,  sufficiently,  thai:  the 
road,  as  opened  by  the  proper  authorities 
of  the  county,  and  laid  out  on  the  ground 
so  as  to  exhibit  Its  actual  locality  as  used 
by  the  public,  and  allowed  so  to  be  used 
tor  a  great  number  of  years  by  the  orig- 
inal owners  thereof,  was  always  the  same. 
It  further  appeared  that  this  road,  whlcb 
was,  at  all  events,  by  dedication  and  user, 
a  public  road,  whether  the  proceedinga 
had  by  the  supervisors  ot  the  county  to 
make  It  such  were  legal  or  not,  was  the 
actual  road,  which  the  plaintiff  acknowl- 
edged as  such,  and  built  his  fenceso  as  not 
to  encroach  upon  it.  So  that  the  claim 
made  In  the  complaint  that  the  plalntitTs 
land.  In  his  possession,  was  Intruded 
upon.  Is  true.  Aud  that  It  is  not  in  the 
road  as  laid  out  and  used  by  the  public  U 
also  true  according  to  the  evidence.  And 
the  allegation  of  the  answer  that  the  al- 
leged trespass,  as  committed,  was  not  on 
the  plaintiff's  premises,  but  in  the  road, 
was  not  proved.  It  Is  not  denied  by  the 
defendant  that  the  title  ot  the  plaintiff, 
and  his  rightful  possession  ot  the  land  set 
out  In  the  complaint,  existed  as  to  all 
land  which  was  nut  in  the  public  road, 
and  that  his  land  came  up  to  and  adjoined 
this  public  road,  wherever  It  was,  upon 
the  side  thereof  from  which  the  fence  waa 
taken.  So  that  if  the  proof  showed  that 
the  land  invaded  was  adjoining  the  pub- 
lic road,  but  not  In  or  on  It,  a-i  dedicated 
to  and  used  by  the  public,  no  right  exist- 
ed, by  means  of  which  the  defendant  was 
Justified  in  removing  and  destroying  the 
fence.  And  the  plaintiff,  when  he  showed, 
as  he  did,  where  the  public  road  was  actu- 
ally located  on  the  ground,  and  dedicated 
and  used  as  such  without  reference  to  any 
proceedings  by  the  board  of  supervisors  to 
locate  and  hound  it,  demonstrated,  also, 
where  the  true  boundary  ot  the  true  road 
was,  which  carried  with  It  the  proof  ot 
the  boundary  of  his  land  by  that  road. 

No  objections  have  ever  been  made  by 
the  owners  ot  the  land  over  which  the 
road  runs  to  the  public  use,  and  as  it  baa 
been  used  and  traveled  by  the  public  for 
more  than  10  years  the  legal  presumption 
is  that  the  owners  uban(l<mc(1  poKHessIon 
of  the  land  tor  the  roud,  and  therefore 
the  road  established  upon  the  land  Is  the 
public  highway.  "Public  highways,"  as 
dctlned  by  the  Code,  ai-e  "roads,  streets, 
alleys,  laues,    •    •    •    laid  out  or  erected 
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■as  snch  by  the  public,  or,  it  laid  uat  or 
erected  by  others, deUicatPd  or  aliandoned 
to  the  public."  Pol.  Code,  §  2613.  "A 
hiRbway  thus  created  continues  to  exist 
until  it  Is  vacated  or  abandoned  by  ordor 
of  the  board  of  supervisors  ol  the  county 
in  which  it  is  situated,  or  by  operation  of 
law  or  judgment  of  a  court  of  competent 
lurisdlctioD."  Babcock  v.  Welsh,  71  Cal. 
402, 12  Poc.  Rep.  337 ;  Pol.  Code,  §3  201i)- 
2621.  The  line  beiuK  ODceestabllsbed.eveD 
through  miatalse,  and  the  road  thus  lo- 
cated having  been  abandoned  to  and  used 
by  the  public  until  it  became  the  true  pub- 
lic road,  the  board  of  supervisors  had  no 
authority,  nor  could  the  defendant  cor- 
rect that  luistalce  in  the  way  be  en- 
deavored to  do,  (Ba>>coclc  v.  Welsh,  71 
Cai.  403,  12  Pac.  Bep.  S37,)  and  be  became 
xuiltj-  of  the  trespass  complained  of.  It 
makes  uo  difference  in  this  case  whether 
the  attempted  establishment  of  the  road 
by  the  board  of  supervisors,  in  the  steps 
taken  by  the  viewers  and  the  surveyor 
under  the  act  of  1882,  (page  7S,)  were 
proper  or  not,  although  it  seems  to  us 
that  they  were  so  irregular  as  to  give  the 
l>oard  no  jurisdiction  to  establish  It. 
Therefore,  there  was  no  error  on  the  part 
of  the  trial  court  In  refusing  theadmission 
of  evidence  as  to  what  was  done  in  the 
matter. 

There  was  no  need  to  find  whether  the 
plaintiff  was  estopped  to  deny  the  bound- 
aries of  the  road  as  intended  by  the  board 
of  supervisors,  by  his  receiving  damages 
for  the  opening  of  the  road.  The  road 
was  opened  and  used,  and  became  a  pub- 
lic road  where  located  on  the  ground,  and 
it  was  no  fault  of  his  that  the  mistake 
was  made  in  locating  it.  He  was  not  es- 
topped to  consider  the  public  road  as  lo- 
cated and  used  tnu  true  public  road,  and 
to  establish  his  fence  accordingly,  and 
hold  the  land  inside  it.  The  evidence  sup- 
ported the  findings,  and  the  findings,  as 
made,  rendered  any  others  unnecessary. 

The  facts  of  this  case  do  not  bring  it 
within  the  rule  laid  down  in  Watklns  v. 
Lynch,  71  Cai.  26, 11  Pac.  Kep.  808.  That 
was  not  a  case  where  It  was  attempted  to 
claim  under  the  statuteot  limitations  land 
outside  of  a  road  established  by  the  user. 
It  was  a  case  where  it  was  claimed  that 
land  inside  of  the  dedicated  line  of  the 
road,  as  used,  might  be  claimed  under  the 
statute  of  limitations  as  being  abandoned 
by  the  public.  Nor  is  it  attempted  here 
to  claim  the  land  trespassed  upon  under 
that  statute  as  having  been  abandoned; 
for  it  never  was  used  by  the  public,  but 
the  road  was  established,  dedicated,  and 
used  outside  of  its  limits.  By  preference 
tiie  public  bad  used  land  as  the  road  which 
(lid  not  Include  the  plaintiff's  land.  As 
was  said  in  Hay  ward  v.  Manzer,  70  Cai. 
4S1,  13  Pac.  Bep.  141  "  Any  right  the  pub- 
lie  or  the  defendants  may  have  Imd  to  use 
the  land  in  dispute  •  •  •  was  never 
u vailed  of."  Tlie  effort  of  the  plaintiff 
liere  is  not  to  claim  any  portion  of  the 
land  which  ever  became  a  part  of  the  pub- 
lic rond.  It  is  to  obtain  damages  for  a 
trespass  on  land  in  his  ric;htful  puHHcssion, 
which  has  never  been  dedicated,  used,  or 
establifshed  us  part  of  the  public  road. 
The  effort  to  devote  this  land  to  a  public 


nee,  and  the  trespass  committed,  wore  un- 
authori/,ed. 

The  answer  of  the  defendant,  as  we 
read  it,  admitted  the  trespass  if  the  land 
in  dispute  was  not  a  part  of  the  putdlc 
road,  and  we  have  seen  that  it  was  not. 
Therefore,  no  evidence  was  necessary  to 
establirih  the  tresiJnuH,  except  that  tiio 
plaintiff's  land  was  the  place  from  whence 
the  fence  was  torn  down,  and  not  the  pub- 
lic road.  And,  11  evidence  was  improperly 
admitted  as  to  anyother  partof  the  plain- 
tiff's fences,  it  could  have  worked  no  prej- 
udice, under  the  facts,  findings,  and  judg- 
ment. We  perceive  no  prejudicial  error  in 
the  record,  and  advise  that  the  judgment 
and  order  refusing  a  new  trial  be  affirmed. 

We  concur :  Fitzubrald,  C.  ;  Belcueh,  C. 

Pbr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  refusing  a  new  trial  are  affirmed. 


W  Cal.  833 

Ex  parte  Lipdell.    (No.  20,887.) 
(Supreme  Court  of  Ccdifomla.    March  19, 1898. ) 

CoxsTiTUTios.li.  Law  —  Reform  School — Titlb 
"F  Act — Vauditt — Habeas  Ck>BP178. 
1.  Act  March  11,  1881,  entitled  "An  act  to  es- 
tablish a  state  reform  school  for  juvenile  offend- 
ers, aud  to  make  an  appropriation  therefor,"  and 
providing  (section  16)  for  the  committal  to  such 
school  of  "any  boy  or  girl  between  tbe  ages  of 
ten  and  sixteen  years  who  has  been  convicted  of 
an  offense  punishable  by  imprisonment  in  the 
county  jail  ur  peultontiary, "  and,  In  cases  of 
offunsa  punishable  by  imprisonment  in  the  coun- 
ty Jail,  giving  the  court  discretion  to  commit  the 
offender  to  the  jail,  does  not  violate  Const,  art. 
4,  S  M,  providing  that  "every  act  shall  embrace 
but  one  subject,  which  subject  shall  be  expressed 
in  its  title  " 

2.  Act  March  11,  1389,  {  19,  gives  to  tbe  per- 
son accused  the  right  to  a  private  examination 
on  the  question  whether  he  ought  to  be  commit- 
ted to  the  reform  school,  unless  his  parents  de- 
mand a  public  trial.  Held,  where  a  boy  of  15, 
having  been  convicted  of  petit  larceny  and  sen- 
tenced to  the  rolorm  school,  sued  out  a  writ  of 
habeas  corpus,  and  alleged  in  his  petition  there- 
for that  he  did  not  demand  a  public  trial  or 
waive  a  private  examination,  but  did  not  state 
that  he  demanded  a  private  examination,  and  it 
appeared  that  th<>  trial  court,  after  a  pica  of 
guilty  was  entered  by  the  petitioner,  heard  testi- 
mony, and  found  that  the  petitioner  was  a  suita- 
ble person  to  be  committed  to  the  reform  school, 
that  such  adjudication  was  conclusive,  as  far  as 
tbe  proceeding  on  the  writ  of  habecu  corpus 
was  concerned. 

8.  Although  Act  March  11,  1889,  »  16,  could 
have  been  enacted  as  an  amendment  to  the  Penal 
Code,  the  fact  that  it  was  not  does  not  render  it 
void. 

4.  The  fact  that  an  offender  may  be  detained 
in  the  reform  school  for  a  longer  period  than  he 
would  be  if  sent  to  the  penitentiary  or  county  jail 
does  not  make  the  act  unconstitutional. 

In  bank. 

One  Liddell,  having  been  sent  to  the 
state  reform  school,  sued  out  a  writ  of 
hiiheiis  cor;)ns.  Writ  discharged,  and  pe- 
titioner remanded  to  the  reform  school. 

M.  VV.  Conkllnff,  for  petitioner.  W.  H. 
H.  Hurt,  Atty.  Gen.,  for  respondent. 

Patersox,  J.  The  petitioner,  a  boy  of 
15  years  of  age,  was  charged  in  the  jus- 
tices' court  of  Lob  Angeles  City  township 
with  the  Clime  of  petit  larceny,  and,  upon 
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beina;  arraigned,  entered  a  plea  of  guHty 
BA  charged.  Thereupon  the  court  8en> 
teuced  him  to  serve  a  term  of  one  year  In 
the  VVhittler  reform  school.  It  Is  claimed 
that  thejudgiuent  Is  void — First,  because 
the  act  upon  which  It  Is  baaed  Is  uncon- 
etttutlonal,  the  legislature  havluK  failed 
to  express  the  subject  of  the  act  In  the  title 
thereuf;  and,  seeuntl,  becaone  petitioner 
vraa  not  glvun  a  private  examination  on 
the  question  as  to  whether  he  ought  to  be 
committed  to  the  reform  school. 

Section  24,  art.  4,  of  the  constitution, 
provides  that  "every  act  shall  embrace 
but  one  subject,  which  subject  shall  be  ex- 
pressed In  its  title. "  The  act  In  question 
is  entitled  "An  act  to  establish  a  state  re- 
form school  for  juvenile  offenders,  and  to 
make  an  appropriation  therefor,  "i  Sec- 
tion 16  provides  that  any  boy  or  girl  be- 
tween the  ages  of  10  and  16  years,  who  has 
been  convicted  of  an  offense  panlshable  by 
imprisonment  in  the  county  jail  or  peni- 
tentiary, may  be  committed  to  the  state 
reform  shool  for  a  term  not  less  than  one, 
nor  more  than  Are  years;  provided,  bow- 
ever,  that,  if  the  crime  be  one  punishable 
by  Imprisonment  In  the  county  jail,  the 
court  may,  in  its  discretion,  commit  the 
offender  to  the  connty  jail  for  the  time  an- 
thorlzed  by  law  for  the  punishment  of  the 
offense. 

I.  It  Is  not  claimed  that  the  act  em- 
braces more  than  one  subject,  but  It  Is 
contended  that  the  title  of  the  act  does 
not  fully  express  the  subject-matter.  If 
we  bear  in  mind  the  part  which  the  titles 
of  acts  have  played  in  the  history  of  legis- 
lation, it  will  not  be  difficult  to  under- 
stand the  purpose  of  the  constitutional  in- 
hibition and  mandate  quoted  above.  In 
olden  times  legislative  titles  were  un- 
known; bills  were  drawn  In  the  form  of 
petitions,  which  were  entered  upon  the 
parliament  rolls.  At  the  end  of  each  par- 
liament the  judges  put  them  In  the  form 
of  a  statute,  and  in  that  form  they  were  en- 
tered on  the  statute  rolls.  It  was  not  un- 
til the  reign  of  Henry  VI.  that  bills  in  the 
form  of  acts,  according  to  modem  cus- 
toms, were  first  Introduced.  When  titles 
were  first  introduced  there  was  a  general 
one  for  all  the  acts  passed  In  the  session, 
but  in  •  the  first  year  of  Henry  VIII.  Ms- 
tinct  titles  were  Introduced  lor  each  chap- 
ter. Until  a  comparatively  recent  date, 
the  title  of  an  act  in  this  country  was  re- 
garded as  no  part  of  it:  but.  If  the  lan- 
guage of  the  act  was  ambiguous,  the  title 
might  be  considered  in  determining  the 
Intent  of  the  legislators.  At  the  present 
time,  however,  the  constitutions  of  many 
states  contain  provisions  similar  to  that 
quoted  above.  The  object  of  the  provis- 
ion Is  to  prevent  legislative  abuse;  to  pre- 
vent the  padsage  of  acts  bearing  deceitful 
and  misleading  titles.  It  is  intended  to 
protect  the  members  of  the  legislature,  as 
well  as  the  public,  againstfraud;  to  guard 
against  the  passage  of  bills  the  titles  of 
which  give  no  intimation  to  the  members 
of  the  legislature,  or  to  the  people,  of  the 
matters  contained  therein.  Cooiey,  Const. 
Lim.  (6th  Ed.)  169.  At  the  time  the  pro- 
vision referred  to  was  incorporated  into 

I  Act  Uaroh  11,  1889,  (St  1889,  p.  Ul.) 


our  constltutliin,  similar  laiignage  In  the 
constitutions  of  other  states  had  received 
jodlcial  Interpretation.  If  there  were  any 
discordance  of  judgment  as  to  the  mean- 
ing of  the  language,  we  might  be  jnstitieii 
In  discussing  the  matter  as  an  original 
proposition;  but,  as  the  courts  have  been 
practically  unanlmoas  in  their  views,  it 
would  be  idle  to  go  beyond  the  mere  state- 
ment of  what  we  understand  to  bethe  con- 
sensua  of  judicial  opinion  at  the  time  the 
provision  referred  to  was  adopted  In  this 
state,  for  the  legal  presumption  arises 
that  the  language  was  used  with  refer- 
ence to  the  Interpretation  put  upon  it  by 
the  courts  In  other  states.  There  was  a 
similar  provision  in  the  conRtltutlon  of 
1863,  and  It  was  held  here  that  it  was 
merely  directory,  and  did  not  nullify  laws 
passed  in  violation  of  It;  but  the  provis- 
ions of  the  constitution  of  1879  "are  man- 
datory and  prohibitory,  unless  by  express 
words  they  are  declared  to  be  otherwise." 

In  Abeel  v. Clark,  84  Cal.229,24  Pac.  Rep. 
S83,  we  held  It  was  not  necessary  that  the 
title  of  the  act  shoulJ  embrncean  abstract 
of  Its  contents.  The  cases  cited  therein 
show  that  such  Is  the  view  taken  by  the 
courts  Of  other  states;  and,  on  reflection, 
it  must  appear  that  this  conclnslon  is 
based  upon  the  soundest  princlplea  of  con- 
stitutional construction.  It  certainly  was 
not  intended  that  the  title  should  be  a 
repetition  of  the  provisions  fonnd  In  the 
body  of  the  bill ;  the  object  was  to  pre- 
vent deception  by  the  inclusion  of  matters 
incongruous  with  the  Mubject  specified  in 
the  title.  It  the  title  contains  a  reason- 
able intimation  of  the  matters  nnder  leg- 
islative consideration,  tbe  public  cannot 
complain.  It  has  always  been  the  custom 
to  state  tbe  subject  of  a  bill  in  general 
terras,  and  with  the  fewest  words,  and 
the  framers  of  the  constitution  doubtless 
intended  the  legislature  to  conform  to 
that  custom.  Mills  ▼.  Charleton,  ^V  Wis. 
409;  Bright  v.  McCnllongh.  27  Ind.  2:26; 
People  V.  Ms baney,  13  Mich.  494.  Nnmer- 
ons  provisiona,  having  one  general  object 
fairly  Indicated  by  the  title,  may  be  united. 
Montclair  v.  Ramsdell,  107  U.S.  147,  2  Sup. 
Ct.  Rep.  391.  When  the  general  purpose 
of  the  act  Is  declared,  the  details  provided 
tor  the  accomplishment  of  that  purpose 
will  be  regarded  as  necessary  incidents. 
So  an  act  to  Incorporate  a  fireman's  be. 
nevolent  association  may  Include  provis- 
ions for  levying  a  tax  upon  the  income  of 
a  foreign  insurance  company  for  the  bene- 
fit of  the  corporation,  (Association  v. 
Liounsbury,  21  III.  611;)  and  it  is  held  In 
many  caHes  that  an  act  entitled,  in  gen- 
eral terms,  an  act  to  Incorporate  a  certain 
town,  may  lawfully  provide  all  means 
necessary  tortbe  government  of  the  town, 
including  taxation,  courts,  definition  of 
misdemeanors,  punishment  of  offenders, 
municipal  Improvements,  etc.  State  v. 
Town  of  Union,  33  N.  J.  Law, 330;  Cooiey, 
Const.  LIm.  p.  172,  note  1. 

In  applying  these  principles  to  the  case 
before  us,  we  find  no  ground  for  declaring 
the  act  unconstitutional.  The  title  de- 
clares the  act  to  be  one  for  the  estabiish- 
uient  of  n  state  reform  school  for  juvenile 
offenders,  and  to  make  an  appropriation 
therefor.    It  is  not  an  act  to  erect  a  build* 
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teg  In  whtcb  a  retorin  school  ia  to  be  bere- 
atter  conducted,  bntitla  an  act  to  eetat>- 
Uah  a  Bcbuol.  There  can  be  no  school 
witboot  pnpils.  It  Is  not  simply  an  act 
to  establlab  a  school,  bat  a  school  for 
Javenile  offenders.  This  is  a  clear  Indica- 
tion of  an  intention  to  provide  for  an  in- 
Btitation  for  a  certain  claas  of  criminals, 
—children  who  have  offended  againat  the 
)*vR  of  the  s^ate.  No  one  can  be  con- 
demned without  a  hearing.  The  title  of 
the  act  npceaaarlly  Implies,  therefore,  that 
acme  officer  or  trlboiial  ahnll  hear  and 
detertnlne  the  qneatiou  whether  certain 
peraons  charged  with  crime  aball  be  com- 
mitted to  a  reform  school,  or  treated  as 
ordinary  Juvenile  offenders  are  treated 
nnder  tbe  penal  laws  of  the  state.  Any 
person  of  ordinary  intelligence,  reading 
tbe  title  of  the  act  in  queation,  would 
naturally  he  led  to  the  inquiry,  what 
Jnvonlle  offenders'  may  be  aeut  to  thia 
school,  under  what  circumatancea  may 
they  be  committed  to  this  in8tltatlon,and 
who  is  to  determine  whetlier  or  not  they 
should  be  sent  there? 

Tbe  title  uf  the  act  clearly  shows  what 
the  leglRlature  Intended  to  accomplish,  and 
the  provisions  referred  to  simply  conduce 
to  that  object;  tbey  are  auxiliary  to  and 
promotive  of  the  main  purpose  of  the  act, 
and  have  a  "necessary  and  natural  con- 
DKtion"  therewith.  They  are  germane 
to  the  subject  stated  in  the  title  of  the 
act:  there  is  no  attempt  to  conceal  the 
purpose  or  scope  of  tbe  act,  and  no  at- 
tempt In  the  act  Itself  to  blend  dlverseand 
Independent  subjects.  It  Is  admitted  that 
tbe  constitutional  provision  under  con- 
aideratton  has  always  been  given  a  liberal 
eonatruction ;  and  thin  must  be  ao,  be- 
cause the  constitutlonitself  doesnot  define 
tbe  degree  of  particularity  with  which  a 
title  shall  specify  the  subject  of  a  bill. 
The  matter  must  therefore  be  left  largely 
to  legislative  discretion.  Mills  v.  Carle- 
ton,  supra;  Hannibal  v.  Marion  Ca.,  H9 
Mo.  57(i:  State  v.  Kanaon.  73  Mo.  86; 
People  V.  Parkif.  ^S  Cal.  685;  Ban  Fran- 
elaeo  «c  N,  P.  R.  Co.  v.  State  Board, 
6U  Cal.  12.  While  It  la  the  duty  of  the 
coart  to  place  such  a  construction  up- 
on this  constitutional  provision  aa  will 
prevent  mischievous  and  vK-lona  legia- 
lation,  we  should  guard  against  such  a 
rigorous  interpretation  of  the  language 
as  will  Impale  npon  Its  sharp  points  tbe 
good  with  the  bad.  The  cases  cited  by  the 
petitioner  do  not  support  his  contention. 
The  Colorado  case,  upon  which  he  places 
bis  chief  reliance,  is  clearly  distinguishable 
Irom  the  case  before  ua.  The  title  of  tbe 
act  under  consideration  in  that  case 
stated  that  it  was  an  act  "to  provide  for 
the  maintenance,  government,  and  police 
of  tbe  penitentiary,  alao  the  mode  of  ap- 
pointing ofllcera,  and  fixing  tbe  salary  of 
theeame,  and  to  repeal  several  acts  relat- 
ing thereto,"  while  tbe  act  itself  made 
'certain  offenses  felonies  pnnhihable  by 
conflnempnt  In  the  penitentiary,  that 
otherwise  would  be  considered  and  pun- 
ished as  misdemeanors. "  Tbe  court  prop- 
er]; held  that  tbe  act  dealt  with  a  subject 
Oct  expressed  In  the  title.  At  the  time  of 
tbe  passage  of  tbe  act  the  penitentiary 
was  In  existence,  and   a   reading   of  tbe 


title  at  once  Indncea  the  eonelnston  that 
the  various  provisions  of  tbe  act  relate 
alone  to  the  preservation  of  the  boUdlng. 
management  of  the  Instltntlon,  and  the 
pay  of  the  officers.  Brooks  v.  People, 
(Colo.  Sup.)  24  Pac.  Rep.  553. 

2.  Section  19  of  tbe  net  gives  to  tbe  per- 
son accuaed  the  right  to  a  private  exam- 
ination on  the  qae«tioa  whether  he  ought 
to  be  committed  to  the  reform  achool,  nn- 
leaa  hia  parent  demanda  a  public  trial. 
The  mattera  to  be  Inquired  Into  are  col- 
Interal  to  the  main  laaue  of  gnllt  or  inoo- 
cerice.  Either  before  or  after  conviction 
the  conrt  may  inquire  as  to  the  habits 
and  diapoBltion  of  tbe  defendant,  and  de- 
termine whether  he  la  a  fit  person  to  be 
committed  to  tbe  achool.  Tbe  inquiry 
can  be  made  before  conviction  only  with 
tbe  consent  of  the  accnaed,  (section  18;) 
but  after  conviction  it  la  the  duty  of  the 
conrt  to  bear  testimony  upon  tbe  qnea- 
tkin,  (St.  1889.  p.  116.)  It  doea  not  follow, 
however,  that  a  failure  to  give  tbe  defend- 
ant a  private  examination  or  public  trial 
will  render  the  Judgment  void.  It  is  mere 
error  which  can  be  corrected  on  appeal. 
The  petitioner  alleges  that  he  did  not  de- 
mand a  public  trial  and  did  not  waive  a 
private  examination,  but  it  la  not  alleged 
that  he  demanded  a  private  examination. 
It  appeara  -jpon  the  face  of  the  Judgment, 
however,  that  the  court  did  hear  testi- 
mony after  the  defendant  had  entered  his 
plea  of  guilty,  and  found  that  the  peti- 
tioner was  "a  suitable  person  to  be  com- 
mitted to  the  Instrnctlon  and  discipline  of 
the  reform  school  for  Juvenile  offenders  at 
Wbittler, "  and  this  adjudication  is  con- 
clusive ao  far  aa  thia  proceeding  la  con- 
cerned. 

B.  We  think  there  la  no  merit  in  the  con- 
tention that  aectlon  16  la  void,  becouae 
not  made  a  part  of  the  Penal  Code.  It  is 
true  It  conld  have  been  enacted  aa  an 
amendment  to  the  Code,  and  perhnpa  It 
would  have  been  more  conalatcnt  with 
our  system  of  codification  if  it  bad  been, 
but  we  know  of  no  provision  which  re- 
quires penal  statutes  to  be  made  a  part 
of  tbe  Code. 

4.  Counsel  for  petitioner  cites  aectlon 
1888  of  the  Penal  Code,  but  it  does  not 
clearly  appear  for  what  purpose  It  is 
cited.  If  there  be  any  conflict  between 
that  section  and  tbe  act  under  considera- 
tion, the  latter  must  prevail.  There  can 
be  no  question  as  to  the  power  of  tbe 
legislature  to  provide  for  the  detention 
and  education  of  Juvenile  offendera,  as  It 
has  done  in  this  act;  and  the  provisions 
of  the  act  are  not  obnoxious  to  the  ctit- 
Idam  that  it  preacribes  unjust  or  unequal 
penalties.  It  is  true  the  terra  of  detention 
at  the  reform  scbool  may  be  made  greater 
by  the  Judgment  of  the  court  than  tbe 
term  of  Imprisonment  in  the  county  jail 
or  in  the  atate-priaon  for  the  aame  offenae 
would  be,  bnt  it  cannot  be  said  that  the 
punlshuieut  inflicted  is  greater  than  could 
be  put  upon  an  adult  tor  the  same  offense 
The  object  of  the  act  is  not  punishments 
but  reformation,  discipline,  and  educa- 
tion. Section  12.  Wbile  detained  for  a 
longer  period,  perhaps,  than  he  would  be 
if  sent  to  state-prison  or  the  county  Jail, 
the  cunditiouB  surrounding  tbe  cblid  aro 
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vastly  different.  He  ia  given  the  oppor- 
tiiDity  and  Instruction  to  leurn  a  trade, 
and  qualify  himaelf  lor  the  duties  ol  uitl- 
zenship,  bo  that  at  the  end  of  hits  term  he 
will  go  out  prepared  to  take  care  of  bim- 
self,  and  thoee  dependent  upon  him,  with- 
out the  odium  wliich  attaches  to  an  ex- 
ccnvlct.  There  Ih  no  doubt  of  the  power 
of  the  state  to  make  and  enforce  provis- 
ions for  the  compulsory  education  of  all 
children  within  the  state;  and  it  is  equally 
clear  that  the  state  m«y  arrest  the  down- 
ward tendency  of  those  who  have  offended 
against  Its  laws,  and  maitlfested  a  dis- 
position to  follow  a  criminal  career,  by 
placing  them  in  an  institution  where  they 
will  receive  the  care,  education,  and  dis- 
cipline necessary  to  prepare  them  for  hon- 
orable citiisenBhlp.  The  records  of  the 
penal  institutions  of  this  state  show  that 
a  large  majority  of  their  inmates  are 
young  men, — many  of  them  Juveniles.  The 
legislature,  in  its  wisdom,  has  endeavored 
to  provide  a  place  for  children  manifest- 
ing criminal  traits,  where  they  can  be 
cared  for  without  being  thrown  under  the 
baneful  influence  of  veterans  in  crime.  We 
think  the  policy  of  the  act  a  wise  one,  and 
we  see  no  constitutional  grounds  for  de- 
claring it  invalid.  It  is  ordered,  there- 
lore,  that  the  writ  be  discharged,  and  that 
the  petitioner  be  remanded  to  the  custody 
of  the  officers  of  the  reform  8<!hool. 

We  concur:    Beatty,  C.  J. ;  De  Haven, 
J.;  McFarland,  J. ;  Harbison,  J.;  Shabp- 

8TEIN,  J.  ;  (iAHOUTTB,  J. 


93  Cal.  M7 

Bronzan  v.  Drobaz. 


(No.  13,547.) 


{Supreme  Court  of  Calif omUi.    March  23, 1892.) 

Action  ox  Judgment  —  Pleading — JeuiaDiOTioK 
— EviDENCB— Res  Judicata. 

1.  In  an  action  on  a  judgment,  a  complaint 
stating  that  such  judgment  was  daly  "given  and 
made,  "  and  that  no  part  of  it  has  been  paid,  is 
sufBcient 

2.  Where  the  judgment  roll  offered  In  evi- 
dence shows  that  the  action  was  commenced 
against  a  corporation;  that  defendant  was  there 
required,  in  proceedings  snpplementary  to  execu- 
tion, to  appear  before  a  referee,  and  answer  con- 
cerning property  in  his  possession  belonging  to 
tbe  corporation,  which  defendant  did ;  that  the 
referee  found  tbat  he  was  indebted  to  the  corpo- 
ration in  a  certain  sum;  and  that  the  court  con- 
firmed the  report,  and  adjudged  that  the  money 
he  paid  to  plaintiff,— it  does  not  appear  on  the 
face  of  the  roll  that  the  court  did  not  have  juris- 
diction. 

8.  Though  defendant  was  not  a  party  to  the 
orginal  action  against  the  corporation,  the  fact 
tbat  copies  of  the  order  requiring  him  to  appear 
belore  the  referee,  and  of  the  aBldavit  on  which 
it  was  based,  were  served  on  him,  and  in  obedi- 
ence thereto  he  appeared  and  was  examined,  sufll- 
cionlly  shows  that  the  court  had  jurisdiction  of 
defendant's  person  In  the  supplementary  pro- 
ceedings. 

4.  The  report  of  the  referee  that  defondan 
owed  the  corporation  a  certain  sum,  and  tbe  con 
iirmation  theieof  by  the  court,  constitutes  a 
judgment  which  cannot  be  assailed  collaterally- 

Commissioners'  declRion.  Department 
2.  Appeal  from  superior  court,  city  and 
county  ol  San  Francisco;  F.  W.  Lawler, 
Judge. 

Action  by  John  Bronsau  against  Mat- 
teo  Drobaz  to  recover  the  amount  of  a 
judgment.    From  a  judgmentfor  plaintiff, 


defendant  appeals.    Modified  and  affirmed. 
J.  D.  Sullivan  and  Herbert  CboynakU  lor 
appellant.     A.   F.  Morrison  and   O'Brien 
&  DaingerBeld,  for  respondent. 

Beix-hk.r,  0.  On  the  27th  day  of  Octo- 
ber, 1887,  the  plaintiff  herein  recovered  a 
judgment  in  the  superior  court  of  tbe  city 
and  county  of  San  Francisco  against  tbe 
Gold  Lead  Gold  &  Silver  Mining  Compa- 
ny, a  corxjoration,  for  the  sum  of  91,271.05. 
and  {18  costs  of  suit.  On  this  Judgment 
an  execution  was  issued,  and  returned  un- 
satisfied. The  return  states  that  the  exe- 
cution was  duly  levied  upon  "all  moneys, 
goods,  credits,  effects,  dehts  dueor  owing, 
or  any  other  personal  property  in  posses- 
sion or  under  control  ol  Matteo  Drobaz, 
belonging  to  the  defendant  named  in  said 
writ."  Thereafter,  under  and  in  pursu- 
ance of  tbe  provisions  of  section  717  of  tbe 
Code  of  Civil  Procedure,  an  order  was 
made  by  the  judge  of  the  court  requiring 
Drobaz  to  appear,  at  a  speclQed  time  and 
place,  before  a  referee  appointed  for  tbe 
purpose,  to  answer  concerning  the  prop- 
erty in  his  possession  belonging  to  the 
defendant.  At  the  time  and  place  named 
Drobaz  appeared,  with  his  attorney,  be- 
fore the  referee  and  was  examined.  As 
the  result  of  tbe  examination  the  referee 
found  and  reported  to  the  court  tbat 
Drobaz  hud  in  his  possession  $217.26, 
which  be  admitted  was  the  property  of 
the  defendant  corporation,  and  also  tbat 
he  had  in  his  possession  $128  and  $55, 
moneys  of  the  corporation,  which  he 
claimed  iiad  been  paid  out  and  expended 
for  the  corporation,  but  that  this  claim 
was  sham,  and  not  made  in  good  faitb. 
Wherefore  it  was  ordered  tbat  Drobas 
apply  $400.2fr— the  aggregate  of  the  said 
suras— towards  the  aatisfaetioD  of  the 
plaintiff's  judgment  In  the  action.  Subse- 
quently an  order  was  made  by  the  court 
requiring  Drobaz  to  appear  at  its  court- 
room at  a  time  named,  "to  show  cause. 
If  any  he  have,  why  said  report  and  order 
should  not  be  confirmed  and  approved  by 
the  court;  and  alao  why  bo  should  not 
pay  plaintiff's  costs,  amounting  to  $58.60, 
incurred  in  these  proceedings."  At  the 
time  appointed  the  parties  appeared  by 
their  attorneys,  and,  after  argument  and 
consideration,  it  was  by  the  court,  on 
March  9,  1888,  "ordered  and  adjudged 
that  said  report  and  order  of  said  refei-ee, 
as  filed  in  this  court  on  the  24th  day  of 
January,  1S88,  be,  and  the  same  are  here- 
by, confirmed  and  approved  in  all  re- 
spects, and  that  thesutd  Matteo  Drobas 
do  pay  to  the  said  plaintiff  the  sum  of 
$400.26,  to  be  applied  towards  the  satis- 
factinn  of  plaintlH's  judgment  herein,  as 
ordered  by  said  referee.  It  Is  also  ordereO 
that  the  application  of  plaintiff,  as  re- 
gurds  the  payment  of  said  costs  by  Raid 
defendant,  be  denied."  On  June  7,  1S88, 
the  plaintiff  commenced  this  action,  and 
in  his  complaint  averred  that,  by  the  pro- 
ceedings supplementary  to  the  execution 
in  the  action  before  mentioned,  "a  judg- 
ment was  duly  given  and  made  in  favor 
of  plaintiff,  and  against  said  Matteo  Dro- 
baz. defendant  herein,  for  four  hundred 
($400)  dollars  principal,  and  fifty-eight 
and  fifty  hundredths  ($58.50).dollani costs, 
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and  tbat  no  part  of  said  Judgment  has 
ever  been  paid."  WbereFore  he  prayed 
judgment  agralnst  the  defendant  Drobaz 
for  $458.50,  with  Interest  and  coats.  The 
defendant  Interposed  a  general  demurrer 
to  the  complaint,  which  was  overruled, 
and  then  answered  by  a  general  denial. 
.\t  the  trial  the  plaintiff  was  permitted 
against  the  objectlona  of  defendant  to  in- 
trudQce  in  evidence  the  ]udjj;ment  roll  in 
hi8  action  against  the  Gold  Lead  Gold  & 
Silver  Mining  Company,  the  execution  is- 
sued on  the  judgment  and  the  sheriff's  re- 
tom  thereon,  and  all  the  proceedings  sup- 
plementary to  the  execution.  And  when 
the  plaintiff  rested  the  defendant  moved 
for  a  nonsuit  on  the  ground  that,  "upon 
the  face  of  the  judgment  roll  offered  in  evi- 
dence, It  appears  that  the  court  had  no 
jnriadlctlon  to  make  any  order,  and,  in 
particular,  that  Drobaz  was  not  Indebted 
to  the  corporation  in  the  sum  of  ¥400.26. " 
The  motion  was  denied,  and  an  exception 
reserved.  The  defendant  was  then  called 
ait  a  witness  in  his  own  behalf,  and  was 
asked  by  bis  counsel :  "Now,  at  the  time 
tbat  you  were  examined  as  a  garnishee, 
as  a  ninn  that  owed  some  money,  or  was 
f>aid  to  owe  some  money,  to  this  Gold 
Lend  Mining  Company,  did  you  owe  the 
company  anything,  Mr.  Drobaz?"  And 
also-  "Did  you  ever  get  a  summons  and 
complaint,  or  any  papers  in  the  other 
case?"  Both  questions  were  objected  to 
as  irrelevant  and  immaterial,  and  the  ob- 
jections were  sustained,  and  exceptions 
taken.  The  case  was  then  submitted,  and 
the  court  made  its  findina^s,  and  entered 
jadgment  in  favor  of  the  plaintiff  for  the 
amount  claimed.  From  this  judgment 
and  an  order  denying  him  a  new  trial,  the 
defendant  appeals. 

1.  Appellant  contends  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitnte  a  cause  of  action,  and  that  the 
coart, therefore,  erred  in  overruling  his  de- 
marrer.  We  thinic  the  complaint  snffi- 
cieat  and  tlie  ruling  proper.  The  com- 
plaint stated  that  the  judgmentsued  upon 
wag  "duly  given  and  made,"  and  that  no 
part  of  it  bad  been  paid.  It  was  not  nec- 
essary to  state  that  no  appeal  had  been 
taken  from  the  Judgment,  nor  that  the 
plaintiff  WHS  authorized  by  an  order  of 
court  to  Institute  the  action. 

2.  Appellant  also  contends  that  his  mo- 
tion fornonsuitshould  have  been  granted, 
hecanse  the  proofs  introduced  were  whol- 
ly insufficient  to  authorize  a  decision  in 
favorof  the  plaintiff.  The  only  ground  on 
which  this  ruling  can  be  reviewed  is  that 
speciflcally  stated  when  the  motion  was 
made.  Other  grounds  cannot  now  bo  con- 
sidered. Ralmond  v.  Eidrldge,  43  Cal.  508; 
Coffey  V.  Greenfield,  62  Cal.  608;  Loring  v. 
Stnart,  79  Cal.  201,  21  Pac.  Rep.  651 ;  Miller 
v.  Luce,  80  Cal.  261,  22  Pac.  Rep.  195.  We 
do  not  thinic  it  appears  on  the  face  of  the 
Jndfrment  roll  offered  in  evidence  that  the 
court  had  no  Jurisdiction  to  make  any  or- 
der, nor  that  Drobaz  was  not  indebted 
to  the  corporation  in  the  sum  of  ¥400.26. 
The  referee  found  that  Drobaz  was  indebt- 
ed to  the  corporation  In  the  sum  named, 
and  the  conrt  approved  and  confirmed  the 
leport,  and  adjudged  that  the  money  be 
paid  over  to   the    plaintiff.     Surely  the 


court  had  Jnrlsdictfon  to  make  tlie  order, 
and  the  most  that  can  be  said  of  its  action 
is  that  it  was  erroneous.  The  order  was 
the  final  determination  of  the  rights  of  the 
parties  in  the  proceeding,  and  It,  In  effect, 
constituted  a  judgment,  (section  577,  Code 
Civil  Proc.,)  on  which  an  execution  might 
have  been  issued,  (section  1007,  Id.,)  and 
from  which  an  appeal  might  have  been 
taken,  (section  9C3,  Id.) 

3.  It  is  further  contended  that  the  evi- 
dence was  insufficient  to  justify  the  find- 
ings, and  that  a  new  trial  should  have 
been  granted  tor  that  reason.  Tbespeclfl- 
catlons  as  to  the  insofilclency  of  the  evi- 
dence are  as  follows:  "(1)  The  evidence 
shows  that  the  court  bad  no  jurisdiction 
of  the  person  of  the  defendant,  Drobaz,  in 
the  action  of  Bronzan  v.  Gold  Lead  Gold 
&  811ver  Mln.  Co.,  and  proceedings  thereto 
supplementary  to  execution.  (2)  There  is 
no  evidence  to  show  that  Drobaz  was  in- 
debted to  said  corporation  in  the  sum  of 
$400.26,  or  any  sum  whatever.  (3)  There 
is  no  evidence  to  show  that  Droliaz  was 
ever  served  with  any  process  whatever  to 
give  the  court  jurisdiction  in  the  case  of 
bronzan  v.  Gold  Lead  Gold  &  Sliver 
Mln. Co."  The  appellant  was  not  a  party 
to  the  original  action  against  the  mining 
company,  and  it  was  not  necessary  that 
any  process  issued  therein  be  served  on 
him.  It  was  shown,  however,  that  copies 
of  the  order,  and  of  the  affidavit  on  which 
it  was  based,  requiring  appellant  to  appear 
for  examination  before  the  referee,  were 
duly  served  upon  him,  and  that  in  obedi- 
ence thereto  be  did  appear  and  was  exam- 
ined. This  was  certainly  sufficient  to 
show  that  the  court  had  jurisdiction  of 
his  person  in  the  supplementary  proceed- 
ings. There  was  also  evidence  to  show 
that  appellant  was  Indebted  to  the  corpo- 
ration in  the  sumof  $400.26;  for,aswehave 
seen,  the  report  of  the  referee,  and  thecon- 
firmatlon  thereof  by  the  court,  amounted 
to  a  final  determination  that  such  indebt- 
edness existed,  and,  in  effect,  constituted 
a  Judgment,  which  cannot  be  assailed  here 
collaterally.  The  finding,  however,  of  the 
court  below  was  that  the  referee  "made 
and  filed  his  report  on  said  order  of  ex- 
amination, and  regularly  ordered  defend- 
ant to  apply  to  the  satisfaction  of  the 
aforesaid  judgment  against  said  corpora- 
tion the  sum  of  $4.58.50,  which  sum  was 
found  by  said  referee  to  be  owing  from 
said  defendant  to  said  corporation,  and 
that  "said  report  was  regularly  confirmed 
in  all  respects  by  an  order  duly  given  and 
made  by  this  conrt  in  said  action."  This 
finding  as  to  the$.58.50,  which  was  claimed 
as  costs,  was  evidently  not  justified  by 
the  evidence;  for  the  reason  that  the 
plaintiff's  application  to  be  allowed  that 
sum  for  costs  Incurred  in  the  proceedings 
was  denied  by  the  conrt  in  its  order  of 
confirmation.  It  is  objected  for  respond- 
ent that  the  specification  is  not  sufficient 
to  raise  this  point,  but  we  think  it  is. 

4.  The  point  is  made  that  the  plaintiff's 
evidence  was  all  Irrelevant  and  immate- 
rial, and  that  the  court  erred  in  admitting 
it.  We  see  no  error  in  the  rulings  com- 
plained of.  It  is  further  suggested  thatthe 
findings  do  not  cover  all  the  issues  raised 
by  the  pleadings,  bat  we  think  them  Buffi> 
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dent  In  that  respect.  It  follows,  In  oar 
opinion,  tbat  the  judfsment  should  be 
modified  by  striking  therefrom  the  Bum  of 
f5K.50,  and  as  tbas  modified  it  should  bv 
affirmed. 

We  concnr:    Foote,  C.  ;  Yanclibf,  C. 

Psa  Curiam.  For  the  reasons  Kiven  In 
the  foregoing  opinion  the  Judgment  will 
be  modlfledas  therein  Indicated,  and  as  so 
modified  will  stand  affirmed. 


«s  Cai.  (M  

Faivbe  v.  Daley.    (No.  14,400.) 
(SupretTie  Court  of  California.   March  34, 1892.) 

contbtabcb  0»  homestead — cok8thuotios  0» 
Deed — Coxstbcotion  of  Oontbaot— Btiobmos. 

1.  A  quitclaim  deed  is  a  "grant,"  within  the 
meaning  ol  Civil  Code,  $  124S,  providing  that  a 
homestead  can  be  abandoned  only  by  a  declara- 
tion of  abandonment  or  a  "grant"  tbereoiC,  exe- 
cuted by  tbe  husband  and  wife. 

2.  A  grant,  bargain,  and  sale  deed  of  cer- 
tain land  contained  tbe  following  clause:  "This 
conveyance  is  intended  to  reconvey  and  release 
only  such  title  as  tbe  parties  of  the  first  part  ob- 
tained to  such  premises  by  virtue  of  a  deed  from 
tbe  parties  of  tbe  second  piu-t  to  the  parties  of 
the  first  part. "  Held,  that  such  clause  should 
not  be  construed  to  be  repugnant  to  the  grant, 
and  therefore  void,  as  the  manifest  intenuon  of 
the  parties  would  thereby  be  defeated. 

8.  A  husband  and  wife  conveyed  by  a  quit- 
claim deed  the  lend  in  which  tbey  had  a  home- 
stead estate  to  plaintiff,  who  conveyed  his  right 
of  title  and  interest  in  such  land  to  defendant 
under  an  agreement  that  the  latter  should  pro- 
t<H3t  plaintiff's  title,  perfect  it  if  necessary,  and 
sell  the  land  for  plaintiff.  Thereafter  defendant 
procured  a  grant,  bargain,  and  sale  deed  of  the 
land  to  himself  from  plaintiff's  grantors,  and 
then  sold  tlie  land.  Held  tbat,  in  an  action  to 
recover  the  proceeds  of  the  sale  in  tbe  hands  of 
defendant,  testimony  by  the  grantees  of  defend- 
ant tbat  they  relied  on  the  deed  to  defeudani  from 
plaintiff's  grantors  was  immaterial, 

4.  In  such  case,  plaintiff  testified  as  follows: 
"He  [defendant]  agreed  to  give  me  one-balf.  I 
told  him  I  would  give  him  one-balf  what  he  got." 
And  defendant  testified  that  he  agreed  to  give 
plaintiff  one-half  of  whatever  he  recovered  under 
the  deed,  tbat  plaintiff  was  to  give  him  the  land, 
and  tbat  he  was  to  divide  the  receipts  with  plain- 
tiff. Held,  that  sucb  evidence  was  sulUcient  to 
support  a  finding  that  defendant  was  to  pay  all 
costs  incurred  in  tbe  recovery,  sale,  or  disposal 
of  the  land. 

In  bank.  Appeal  from  superior  court, 
San  Dlef^o   county;  W.  L.  Pikkcr,  Judge. 

Action  by  Faivre  against  Daley  (or  mon- 
ey bad  and  received.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

Hunsaker,  Uritt  tit  Ooodricb,  for  appel- 
lant. John  M.  Luca/i,  (JobDStotM'  Jones 
and  J.  E.  Jteakla,  ot  counsel,)  for  respond- 
ent. 

Paterso.n,  J.  George  O.  Carleton,  a 
married  man,  became  the  owner  ot  tbe 
property  referred  to  In  the  complaint  on 
January  11,  18G8,  and  on  July  7, 18C8,  he 
tiled  a  bomeMtead  thereon.  On  April  8, 
IKTO,  Carleton  executed  and  delivered  to 
A.  E.  Horton  a  deed  ot  conveyance  of  the 
property ;  and  thereafter  Uorton's  inter- 
est, It  he  acqnired  any,  paRsed  through 
mesne  conveyances  to  S.  8.  Clark.  The 
trustees  of  Clark's  estate  executed  and  de- 
livered a  deed  ol  the  land— grant,  bargain, 


and  Bale  In  form— to  plaintiff,  on  Jane  22, 
18S5;  the  consideration  named  being  $7.- 
087.  On  July  X,  1><S."),  Cnrleton  and  wife  ex- 
ecuted and  delivered  to  plaintiHand  Pauly 
a  quitclaim  deed  of  the  property.  On 
March  1,  1S)S0,  plnintltf  and  Puuly  executed 
and  delivered  to  the  Clark  trustees  a 
grant,  bargain,  and  sale  deed  ot  the  land, 
but  the  deed  contained  the  following 
clause:  "This  conveyance  is  intended  to 
reconvey  and  release  only  such  title  as  the 
parties  of  the  drst  part  obtained  to  said 
premises  by  virtue  of  a  deed  from  the  par- 
ties of  the  second  part  to  tbe  parties  of 
tbe  first  part."  On  March  18, 1886,  plain- 
tiff and  defendant  entered  into  an  agree- 
ment by  the  terms  ot  which,  it  Is  allegfd 
and  found,  defendant  was  to''seiland  dis- 
pose of  any  part  or  all  of  tbe  Interest  of 
the  plaintiff  in  and  to  said  lands  and 
premises,  and  If  necessary,  at  his  own  cost 
and  expense,  to  bring  snits  in  law  or  eq- 
uity to  recover  any  part  or  all  of  said  in- 
terest whic}i  the  said  plaintiff  had  in  the 
said  lands.  •  •  •  and  to  do  and  catise 
to  be  done  whatever  he.  the  said  Thomas 
J.  Daley,  should  deem  Just  and  proper  for 
the  purpose  of  selling  or  disposing  of  said 
interest  of  plaintiff  as  aforesaid:  •  •  • 
the  said  defendant  to  pay  all  costs  and 
expenues  which  might  be  incurred  In  or 
about  tbe  recovery,  sale,  or  disposal  of 
said  lands, "  and  was  to  receive  one-balf 
of  all  moneys  obtained  from  the  sale,  tbe 
other  half  to  be  paid  to  plaintiff.  Not- 
withstanding the  conveyance  to  plaintiff 
and  Paul3'  of  July  8th,  Carleton  and  wife 
executed  and  delivered  a  grant,  bargain, 
and  sale  deed  of  tbe  premises  to  the  de- 
fendant on  June  30,  1886.  On  October  5, 
ISS6,  the  Clark  trustees  also  executed  and 
delivered  a  deed  of  tbe  laud  to  one  Uens- 
le.v.  Hensley  afterwards  conveyed  certain 
interests  to  Piatt.  Morrill,  Rates,  and  Par- 
rlsh.  The  defendant  on  February  7,  ixs?. 
quitclaimed  tbe  larger  part  of  the  l-u\l 
to  Piatt,  who  took  the  conveyance,  how- 
ever, for  the  benefit  of  himself  and  the 
other  nersons  last  named.  On  Auri!  2, 
1S»7,  deiendaut  conveyed  another  portion 
(i(  the  land  lo  McLaren.  Tbe  remaining 
portion  he  sold  to  Wilde  and  Frink. 

This  action  was  commenced  on  .\pril  :>0, 
1888,  to  recover  one-half  of  the  Hume  of 
money  received  by  defoudaut, — f'"),-!''*!.  Al- 
though tbe  evidence  Is  undisputed  that  de- 
fendant received  from  Piatt  the  sum  ot 
$10,000  tor  the  deed  ot  February  7tb,  and 
$400  for  tbe  deed  to  McLaren  of  April  2d. 
tlie  court  f<iund  that  the  defendant  bad 
sold  plaintiff's  Interest  In  that  portion  ot 
the  land  purchased  by  Piatt  tor  the  sum 
of  $5,<iU0,  and  his  Interest  In  that  portion 
sold  to  McLaren  for  the  sum  ot  $400.  It 
is  a  singular  fact,  too,  that  although  the 
court  found  defendant  was  "at  bis  own 
cost  and  expense  to  bring  suits,  •  •  • 
and  to  pay  all  costs  and  expenses  wblcb 
might  be  Incurred  In  or  abont  the  recov- 
ery, sale,  or  disposal  of  said  lands,"  and 
that  all  money  obtained  from  tbe  sale 
was  to  be  equally  divided  between  plain- 
tiff and  defendant,  f56'2.50  was  allowed 
the  defendant  as  costs  Incurred  by  him  In 
making  the  sale  and  conveyance.  Plain- 
tiff was  given  Judgment  tor  only  f2,4lH.75, 
(thatbeing  one-half  ol  tbebalance  remain* 
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iDK  alter  ded  actinic  f 502.50  from  15,400,) 
and  intpreat  at  7  per  cent,  fruoi  August  2, 
1S87.  Delendant  moved  for  a  new  trial, 
and  the  motion  was  denied.  From  this 
order  and  tiie  judKment.  be  has  appealed. 
The  court  made  no  Hnding  as  to  the  inter- 
est purchaxed  by  Wlldu  and  Frinl<,  but  the 
evidence  Hhuws  that  the  plaintiff  liad  part- 
ed with  hia  interest  in  tlie  land  sold  to 
tliem  before  he  made  the  deed  to  defend- 
ant. 

It  Ib  claimed  by  appellant  that  plaintiff 
acquired  no  Interest  in  the  land  through 
tbe  quitclaim  deed  received  from  Carleton 
and  wife,  and,  it  he  did,  anch  iotereat  waa 
conveyed  b.v  him  to  the  L'lark  trustees  by 
the  deed  of  March  1,1886,  and  therefore  the 
delendant  took  nothing  by  the  plaintiff's 
deed  of  March  18,  1x86.  Conceding  that 
the  defeudant,  although  bis  contract  with 
plaintlH  baa  not  been  rescinded,  Is  not  es- 
topped Irum  setting  up  these  defenaea,  we 
think  there  la  uo  merit  in  either  con teii- 
tiun.  Section  1243,  Civil  Code,  upon  which 
appellant  relies,  provides  that  a  home- 
stead can  be  abandoned  only  by  a  declara- 
tion of  abandonment  ur  a  grant  thereof, 
ezecnted  and  acknowledged  by  tbe  bus- 
band  and  wife,  but  the  word  "grant"  la 
here  used  in  Its  generic,  not  ita  technical, 
sense,  and  aa  so  used  la  a  term  applicable 
to  all  transfers  of  real  estate.  Section 
1053,  Civil  Code,  says  that  "a  transfer  in 
writing  la  called  a  'grant,'  or  'convey- 
ance,'or  'bill  of  sale.'"  Washburn  says 
that  "though  the  word  'grant'  was 
orl^^nally  made  use  of  in  treating  of  con- 
veyances of  interests  in  lands,  to  denote 
a  transfer  by  deed  of  that  which  could 
not  be  passed  l)y  livery,  and,  of  course, 
was  applied  only  to  Incorporeal  heredita- 
ments. It  baa  now  become  a  generic  term, 
applicable  to  the  transfers  of  all  classes 
of  real  property,  and  will  be  used  in  that 
broad  sense  in  speaking  of  the  formal 
transfer  of  titles  to  lands.  *  *  .  * 
Wood,  in  his  treatise  on  Conveyancing, 
says:  'The  word  "ipnuat,"  taken  largely, 
U  where  anything  is  granted  or  passed 
from  one  to  another;  and  in  this  sense  it 
comprehends  feoffments,  bargains,  and 
sales,  gifts,  leases  in  writing  or  by  deed, 
and  sometimes  by  word  without  writ- 
ing.'" 3  Washb.  Real  Prop.  (5th  Ed.)  pp. 
193,  375.  A  statute  of  New  Jersey  provid- 
ed that  it  should  be  lawful  for  any  mar- 
ried female  to  receive,  "by  gift,  grant, 
devise,  or  bequest,  and  hold  to  her  sole 
and  separate  use,  as  if  she  were  a  single 
female,  real  and  personal  property;"  and 
the  court  held  that  the  legislature  did  not 
intend  to  use  the  terms  "gift"  or 
'grant"  In  their  tecbnleai  sense,  out  to 
emhraee  within  tbe  meaning  of  the  terms 
osed  ail  tbe  modes  ot  acqoiring  property, 
escept  perhaps  by  descent.  The  conrt 
said:  "The  Vermont  statute  provides 
that  any  rights  in  real  estate  which  a  tstne 
coven  may  acqnlre  by  gift,  grant,  devise, 
or  inheritance,  during  eoverture,  shall  not 
bo  liable  for  the  debts  of  tbe  husband. 
These  words,  'gift'  or  'grant,' came  up 
for  construction  in  the  case  of  Peck  t. 
Walton.  26  Vt.  85,  wherein  Rei)field,C.  J., 
in  delivering  the  opinion  of  tbe  court, 
says:  'It  is  very  apparent  that  the  stat- 
ute was  intended  to  embrace  all  rights  in 
T.29p.no.5— 17 


real  estate  which  tbe  wife  sball  acquire 
during  coverture.  It  would  be  a  very 
nice,  and,  as  it  appears  to  me,  a  very  un- 
intelligible, construe tion  of  thia  statute, 
to  limit  the  word  "grant"  to  its  narrow- 
est technical  import.  It  evidently  was  in- 
tended to  apply  to  all  conveyances  by 
deed  which  were  not  gifts.'  In  our  stat- 
ute, by  tbe  term 'grant,' the  legislature 
Intended  all  the  nrdiuury  modes  of  acquir- 
ing property  by  deed,  whether  operating 
by  force  of  the  statute  of  uses  or  not, 
that  by  long  usage  such  bad  become  not 
only  tbe  popular  but  also  tbe  technical 
meaning  of  the  term."  Boss  v.  Adama,  28 
N.  J.  L.aw,  16«>.  In  Darant  v.  BItcble,  4 
Mason,  6i>,  the  court  said:  "The  word 
'grant'  is  nomen  neneraliasiwuin.  It  in- 
cludes all  sorts  of  conveyances."  In  Wis- 
consin the  statute  provides  that  a  mar- 
ried woman  "may  receive  by  inheritance, 
or  by  gift,  grant,  devise,  or  bequest,  from 
any  person  other  than  her  husband,  and 
hold  to  her  sole  and  separate  use,  real  and 
personal  property."  It  was  claimed  in 
McVey  v.  Bailroad  Co.,  that  the  statute 
did  nut  permit  a  wife  to  acquire  real  es- 
tate by  deed  of  bargain  and  sale,  and 
bold  the  same  as  her  separate  property. 
Mr.  Justice  Lyon,  speaking  for  the  court, 
said:  "But  tbe  word  'grant' has  also  a 
larger  meaning  iu  the  law.  It  is  said  In 
Shepard's  Touchstone  that '  this  word  Is 
taken  largely  where  anything  Is  granted 
or  passes  from  one  to  another.  And  in 
this  sense  it  doth  comprehend  feoffments, 
bargains  and  sales,  gifts,  leases,  charges, 
and  the  like;  for  be  that  doth  give  or  sell 
doth  grant  also.'  •  •  •  Hence,  in  any 
view  we  can  take  of  the  queHtion.  wo  are 
impelled  to  the  conclusion  that  the  word 
'grant,' as  used  in  tbe  statute,  includes 
deeds  of  bargain  and  sale."  42  Wis.  536. 
It  is  admitted  that  Carleton  waa  the. 
owner  of  the  property  at  the  time  the 
declaration  of  bomeatead  was  filed; 
and,  aa  a  quitclaim  deed  In  tbia  state 
passes  all  the  title  which  the  grantor  has, 
(Lawrence  v.  Ballon,  37  Cal.  518,)  we 
think  the  deed  from  Carleton  and  wife  to 
plaintiff  was  a  grant,  within  the  meaning 
ot  section  1243,  Civil  Code,  which  operated 
as  an  abandonment  of  their  homestead 
rigbt,  and  that  it  conveyed  to  plain  tiff  all 
tbe  Interest  they  had  in  the  property. 

Tbe  other  point  made  by  appellant  im 
equally  untenable  There  is  no  doubt 
tbat.  where  the  language  In  theAabenefiroi 
Is  Irreconcilable  with  that  used  in  tbe 
premlHes,  the  premises  will  prevail;  but, 
like  the  words  in  a  contract,  all  tbe  words 
emploj'od  In  the  deed  should  be  given 
some  effect,  if  possible,  and  if  consistent 
with  tbe  evident  purpose  and  operation 
of  the  deed.  Havens  v.  Dale,  18  Cal.  866. 
There  can  be  no  possible  question  as  to 
what  the  parties  to  the  deed  of  March  1st 
intended.  The  word  'grant,'  as  used  In 
deeds, has  a  well-known  signification;  but 
the  parties  may  limit  or  qualify  Its  mean- 
ing, and  if  they  choose  to  do  so  the  court 
should  not  hesitate  to  carry  out  their  ex- 
pressed Intention.  Morrison  v.  Wilson, 
30  Cal.  344;  Castro  v.  Tennent,  44  Cal.  253. 
The  language  used  in  the  deed  is  so  plain 
and  unambiguonn  tbat  the  intention  of 
the  parties  appears  upon  tbe  face  of  tbe 
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InBtrnment;  bnt,  Itthe  circametances  sur- 
rounding the  transaction  can  be  consid- 
ered, their  intention  becomes  still  more 
obvious.  The  Clark  trustees  were  dissat- 
isfied, and  bad  commenced,  or  threatened 
to  commence,  an  action  to  set  aside  their 
conveyance  to  the  plaintiff.  The  grounds 
Of  their  dissatlafactioo  do  not  appear,  but 
plaintlfl  testified:  "They  didn't  think 
we  paid  enough.  We  deeded  it  back  to 
them,  and  they  gave  us  our  money  back. 
We  rescinded  the  contract."  They  doubt- 
less believed  that  the  plaintiff  and  Pauly 
had  no  title  to  tbe  property  at  the  time 
he  attempted  to  convey  to  them.  Plaiu- 
tlH  had  paid  them  $7,087.  This  sum  tbey 
repaid  to  him,  and  agreed  that  tbey 
(plaintiff  and  Pauly)  should  reconvey  to 
them  only  such  Interest  in  the  property  as 
they  had  acquired  through  the  deed  of 
June  22,  18S5.  All  of  tbe  parties  to  the 
deed  evidently  desired  to  be  placed  In  ex- 
actly the  same  position  they  held  with 
respect  to  the  property  before  the  Clark 
trustees  conveyed  to  plaintiff  and  Pauly. 
It  we  hold  that  the  clause  quoted  above  Is 
repugnant  to  the  grant,  and  therefore 
void,  we  defeat  the  manifest  intention  of 
all  the  parties;  and  this  can  be  done  <iniy 
by  the  application  of  "subtle  and  unsub- 
stantial definitions,  and  technical  and  ar- 
bitrary rules."  Eldridge  v.  See  Ynp  Co., 
17  Cal.  61.  It  Is  impossible  to  lay  down  an 
Invariable  and  universal  rule  of  construc- 
tion. The  tendency  of  modem  decisions 
is  to  uphold  conveyanres,  and  give  effect 
to  tbe  intention  of  the  parties,  regard- 
less of  technical  rules  of  construction. 
As  illustrating  this  tendency,  Mr.  Devlin 
cites  and  quotes  from  many  cases.  2  Dev. 
Deeds,  §  855.  If  our  views  of  the  case  thus 
tar  expressed  are  correct,  the  remaining 
topics  discussed  in  the  briefs  require  no 
extended  consideration. 

The  court  did  not  err  In  refusing  to  con- 
sider tbe  testimony  of  Piatt  and  others  to 
tbe  effect  that  they  purchased,  relying 
upon  tbe  title  which  defendant  had  ac- 
quired through  his  grant  from  Carleton 
and  wife.  Defendant  entered  into  the 
contract  with  plaintiff,  and  took  as  a 
thing  of  value  what  title  the  latter  held 
with  full  knowledge  of  all  the  tacts.  Upon 
the  strength  of  his  agreement  to  protect 
tbe  title  of  the  plaintiff,  and  to  perfect  It  If 
necessary,  the  plaintiff  conveyed  to  bira 
all  bis  right,  title,  and  Interest  in  the  prop- 
erty, and  went  to  Europe,  trasting  in  the 
defendant  to  carry  ont  his  agreement  in 
good  faith.  It  was  the  duty  ot  the  de- 
fendant to  protect  the  title  which  he  bad 
acquired,  and  make  the  most  out  of  it. 
As  a  matter  of  fact,  be  paid  Carleton  and 
bis  wife  ouly  $50  for  their  deed.  That 
deed  conveyed  to  him  no  interest  what- 
ever; but,  If  it  had,  the  defendant  wonld 
have  been  bound  to  account  to  tbe  plain- 
tiff for  it.  Hardenbergh  t.  Bacon,  33  Cal. 
S77.  It  is  Immaterial  what  the  purchasers 
thought  they  were  buying.  The  material 
question  is,  what  did  thn  defendant  con- 
vey? Tbe  only  title  he  acquired  from  any 
source  was  that  which  he  derived  through 
the  deed  from  plaintiff,  and  that  Is  what 
he  conveyed.  The  fact  that  Pauly  gave 
his  Interest  away  has  no  bearing  upon 
the  question. 


It  is  claimed  by  appellant  that  there  is 
no  evidence  to  support  the  second  and 
third  findings  of  the  court, — nothing  to 
show,  at  least,  that  he  agreed  with  plain- 
tiff to  pay  all  costs  and  expenses  which 
might  be  incurred  in  or  about  the  recov- 
ery, sale,  or  disposal  ot  the  lands, — and 
that  the  coort  erred,  therefore,  in  not  de- 
ducting from  the  amount  received  by  de- 
fendant tbe  sura  of  $1,000  paid  to  an  at- 
torney for  advice  and  assistance.  Tbe 
advice  and  assistance  referred  to  consist- 
ed in  an  attemjtt  to  show  that  the  plain- 
tiff had  no  interest  whatsoever  in  the 
land.  We  do  not  know  opon  what  theory 
the  court  below  deducted  the  sum  of 
$562.50,  and  refused  to  allow  the  defend- 
ant anything  on  account  of  tbe  attorney 
fee,  unless  it  was  that  plaintiff  ought  not 
to  be  charged  for  advice  which  was  ad- 
verse to  his  title.  We  think  the  finding  as 
to  costs  Is  supported  by  evidence.  The 
plaintiff  testified  as  follows:  "He  agreed 
to  give  me  one-half.  •  •  •  I  told  him  I 
would  give  him  one-half  what  be  got.  He 
was  to  get  half,  and  I  was  to  get  half. 
•  •  •  He  first  told  me  In  SanFrancisco, 
—he  said, 'You  have  made  $10,000  out  ot 
that  transaction.'"  This  last  statement 
tbe  defendant  did  not  deny.  The  defend- 
ant testified  as  follows :  "  I  agreed  to  give 
him  one-lialtof  whatever  I  recovered  under 
that  deed.  •  •  •  Question.  He  agreed 
to  give  it  to  you.  and  you  were  to  divide 
the  receipts,  wasn't  it?  Answer.  I  think 
it  was. "  Tbe  tact  that  plaintiff  was  will- 
ing to  allow  the  defendant  50  per  cent,  ot 
the  amount  recovered  should  be  consid- 
ered, also,  in  determining  the  question  as 
to  whether  tbe  defendant  agreed  to  pay 
the  costs  and  expenses.  It  is  true  tbe  de- 
fendant testified  that  tbe  plaintiff  agreed 
to  pay  one-half  of  the  expenses,  but  the 
evidence  was  conflicting.  The  court 
found  in  favor  of  the  plaintiff,  and  that 
finding  cannot  be  disturbed  here.  But, 
whether  the  finding  is  supported  by  the 
evidence  or  not.  the  failure  of  the  court  to 
allow  defendant  $1,000  on  account  of  at- 
torneys' fees  was  immaterial,  in  view  of 
the  evidence  as  to  the  total  amount  re- 
ceived by  defendant.  It  is  undisputed 
that  the  defendant  received  $10,400  tor  tbe 
two  deeds.  Assuming,  therefore,  that  ap- 
pellant is  right  in  ills  contention  as  to 
costs,  $1,562.50  should  have  been  deducted 
from  that  sum,  and  tbe  balance  divided 
equally  between  tbe  plaintiff  and  tbe  de- 
fendant. This  wonld  have  given  the 
plaintiff  a  judgment  for  $4,418.75,  instead 
ot  $2,418.75.  As  stated  before,  the  only 
interest  which  the  defendant  held  was 
that  which  be  acquired  from  the  plaintift, 
and  that  Is  what  he  sold.  The  judgment 
was  clearly  tor  less  than  tbe  plaintiff  was 
entitled  to  recover,  and  the  defendant 
was  not  prejudiced  by  the  failure  of  the 
court  to  deduct  the  $1,000  paid  his  attor- 
ney, conceding  that  he  was  entitled  to  a 
credit  on  that  account.  AVe  think  the 
court  below  properly  computed  interest 
on  the  amount  found  due  from  August  2, 
1S87.  Plaintiff  testified  that  on  August  2. 
1887,  he  went  to  the  defendant's  office,  and 
inquired  about  the  $20,000;  that  the  de- 
fendant said:  "Ain't  $10,000  enough?  I 
will  pay  you  the  money  next  week."   But. 
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whether  Intereiit  was  allowable  or  not, 
lor  the  reasons  stated  iu  the  last  para- 
graph the  defendant  was  ni>t  prejudiced 
by  the  amount  ol  interest  Included  in  the 
judgment. 

It  is  claimed  by  appellant  that  the  pres- 
ent action  for  money  had  and  received 
will  not  lie,  an  accoun  tints  being  necessary 
l>etween  the  parties.  The  complaint, 
liowever,  sets  forth  all  the  facts  upon 
which  the  plaintiff  relies,  and  it  is  appar- 
ent from  the  evidence  that  no  accounting 
was  necessary.  If  an  accounting  had  been 
necessary,  the  court  below,  doubtless, 
would  have  ordered  it  taken. 

Tbere  is  uo  merit  in  the  appellant's 
claim  that  the  transaction  was  between 
Faivre  and  the  firm  of  which  the  defend- 
ant was  a  member.  The  other  members 
of  the  firm  testified  that  they  bad  no  in- 
terest whatever  in  the  contract,— that  the 
firm  had  nothing  whateverto do  with  It, — 
and  plaintiff  testified  that  the  defendant 
gave  him  no  information  that  tiassen  & 
Beed  were  concerned  in  the  matter  until 
after  the  sale  was  made.  Judgment  and 
order  affirmed. 

Wc  concur:  Sharpstrin.  J. ;  HARnieoN, 
J.:  McFarland,  J.;  Va  Haten,  J.;  Ga- 

EOTJTTK,  J. 
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Moui,TON  V.  McDermott.    (No.  13,930.) 
(Supreme  Court  of  Calif omUu    March  24, 1893.) 

bucscTios— Restrainiso  Writ  of  jfossEssioN 
AGAINST  Third  Parties. 
Where  plaintiff  in  ejectmeiit  had  Judgment 
00  tbe  ground  that  defendant,  wbo  was  then  ten- 
ant under  one  E. ,  entered  into  possession  as  ten- 
ant under  plaintiff,  and  was  therefore  estopped 
to  deny  plaintiff's  title,  a  writ  of  possession 
against  E.  on  the  judj^ment  will  be  restrained; 
E.'s  title  not  having  iieen  adjudicated. 

Commissioners' decision.  Department  I. 
Appeal  from  superior  court,  city  and 
county  ot  San  Francisco;  John  Hunt, 
Jndge. 

Ejectment  by  Mary  S.  Moulton  against 
Mary  Ann  McDermott.  Plaintiff  had 
lodgment,  and  Fanny  McElhinny  obtained 
an  order  restraining  the  execution  of  the 
judgment,  claiming  a  superior  title  to  the 
premises,  wliich  was  not  concluded  by 
plaintiff's  judgment.  From  tbe  restrain- 
ing order,  plaintiff  appeals.    Affirmed. 

B.  A.  Powell,  J.  G.  Mtiffuire,  and  J.  D. 
Sullivan,  for  appellant.  Geo.  D.  Collins, 
for  respondent. 

FooTE,  C.  The  appeal  taken  herein  is 
(rora  an  order  perpetually  restraining  the 
slierlfl  from  executing  a  writ  of  posses- 
sion Issuing  under  a  judgment  Iu  eject- 
ment. The  action  was  for  the  purpose  of 
recovering  possession  uf  certain  premise<i 
from  Mary  Ann  McDermott  and  certuln 
delenOants.  Judgment  was  given  in  fa- 
vor ot  tbe  plaintiff,  but  when  the  writ  of 
puwesslon  involved  here  was  Issued  the 
defendant  in  the  action  was  dead,  and 
Fanny  McElhinny,  who  was  not  a  party 
to  the  original  action  in  ejectment,  was  in 
puHsession,  by  her  tenant,  of  the  premiHea, 
and  upon  her  application  the  court  below 
enjoined  tbe  sberiH  from  Interfering  with 
i>er  under  the  writ.    The  plaintiff  in  tbe 


action  above  alluded  to  contends  that 
Mrs.  McElhinny  was  so  connected  with 
the  original  action,  although  not  a  formal 
party  thereto,  that  she  onght  to  be  held 
concluded  by  tbe  Judgment  therein  ren- 
dered, and  therefore  subject  to  be  removed 
from  poBfsession  of  the  premises  under  tbe 
present  writ  of  possession.  Thedefendaut 
Mrs.  McDermott  set  up  In  her  answer  In  tbe 
original  suit  that  she  was  the  tenant  in 
possession  of  John  McElhinny,  the  hus- 
band of  the  party  now  in  possession,  Mrs. 
McElhinny.  who  now  claims  to  be  the 
owner  of  the  property  in  dispute,  and 
seised  in  fee  thereof,  and  that  her  grantor 
was  one  John  McElhinny. 

The  plaintiff  failed  to  show  any  title  in 
herscK  as  declared  by  the  court,  but  under 
the  instructions  of  that  tribunal  the  jury 
returned  a  verdict  for  the  plaintiff,  because 
of  the  fact  that  Mrs.  McDermott,  thede- 
fendaut, having  entered  under  the  plain- 
tiff as  tenant,  was  estopped  to  deny  tbe 
plaintiff's  title,  under  whose  license  tbe  de- 
fendant entered.  In  the  same  connection 
tbe  court  charged  that,  it  this  question  ot 
estoppel  was  out  of  the  way,  the  plnin- 
titf's  title  would  be  ot  no  avail  as  against 
tbe  right  or  title  of  Mrs.  McElhinny,  under 
whom  also  the  defendant  claimed.  So,  in 
effect,  the  case  went  off  on  the  question  of 
estoppel,  and  did  not  determine  any- 
thing adverse  to  the  right  of  possession  ol 
Mrs.  McElhinny,  the  party  in  whose  favor 
the  court  below  made  its  restraining  or- 
der. In  other  words,  Mrs.  McElhinny,  al- 
though endeavoring  to  have  the  defendant 
prevail,  aa  her  tenant,  under  a  title  supe- 
rior to  that  of  the  plaintiff,  did  not  have 
the  advantage  of  this  superior  right  or  ti- 
tle, because  tbe  jury,  under  the  instruc- 
tions of  thecourt,  were  bound  to  find  that 
Mrs.  McDermott  had  entered  under  the 
plaintiff,  and  was  estopped  to  defend  her 
possession  under  the  superior  right  of  Mrs. 
McElhinny.  As  tbe  case  stands,  this  indi- 
vidual, although  not  an  actual  party  to 
the  record,  Is  sought  to  be  put  out  ot  pos- 
session by  one  having  an  inferior  title  to 
hers,  because  it  Is  claimed  that  Mrs.  Mc- 
Elhinny, by  assisting  tbe  defendant  in  the 
action,  is  concluded  by  tbe  judgment. 
She  is  concluded,  as  we  think,  only  so  far 
that  she  cannot  say  that  Mrs.  McDermott 
was  her  tenant;  but  she.  being  now  in 
possession  in  ber  own  right  and  adverse 
to  the  plaintiff,  la  not  concluded  from  set- 
ting up  as  a  shield  her  superior  title, 
whicb  has  never  been  passed  upon.  To 
say  otherwise  would  be  to  pervert  a  Just 
rule  which  the  plaintiff  and  appellant  in- 
vokes. The  plaintiff  below  contended, 
and  prevailed  iu  the  contention,  that  Mrs. 
McDermott  was  not  the  tenant  of  Mrs. 
McElhinny.  If  we  understand  her  posi- 
tion now,  it  Is  that  Mrs.  McElhinny 
claimed  possession  under  her  tenant, 
Mrs.  McDermott,  when  the  action  was 
brought,  and  la  therefore  liable  to  be 
turned  out.  But  the  plaintiff  must  stand 
on  the  position  she  took  and  maintained, 
that  Mrs.  McDermott  was  Iier  tenant,  not 
that  of  Mrs.  McElhinny,  and  must  give 
back  possession  as  such  tenant,  and  is  es- 
topped to  set  up  any  superior  title  of  Mrs. 
McElhinny.  But  we  do  not  think  that 
Mrs.  McElhinny,  who  has  been  adjudged 
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not  to  bethft  landlady  of  Mrs.  McDermott. 
sbODid  be  cat  oH  froin  defending  her  pos- 
seflBloD  under  a  superior  title,  which  has 
never  been  Jadlclally  pHased  upon  as  be- 
tween her  or  her  tenant  and  the  plaintiff. 
The  anthorities  cited  by  the  appellant  do 
not  go  so  far  as  toconclude  one's  saperlor 
title,  when  no  opportunity  has  been  had 
to  have  it  passed  on,  and  where  the  court 
has  actually  told  the  jury  that,  if  the  ten- 
ant Is  not  estopped  to  set  it  up,  it  Is  the 
better  title  and  should  prevail.  Mrs.  Mc- 
Elhinny  has  a  right  in  this  proceeding  to 
show  that  her  possessilon  is  not  under 
Mrs.  McDermott,  but  In  virtue  of  a  para- 
mount title,  as  it  was  declared  she  had  by 
the  trial  court  in  the  original  action.  See 
Long  T.  Morton,  2  A.  K.  Mnrsh.  89,  cited 
in  Sampson  v.  Ohle.ver,  22  Cal.  207.  Mrs. 
McElhinny  is  not  the  af;signee  in  any  way 
of  Mrs.  McDermott,  who  Is  dead.  She  Is 
holding  for  herself  by  virtue  of  an  inde- 
pendent, adverse,  and  paramoant  title  to 
that  of  the  plaintiff,  whose  tenant  is  dead. 
The  Judgment  was-  based  upon  the  tact 
that  MrH.  McOermott  was  n*t  the  tenant 
ot  Mrs.  McElhinny  or  her  grantor,  Mr.  Mc- 
Elhinny, but  that  she  was  the  tenant  of 
the  plaintiff.  If  that  is  so,  then  the  posses- 
sion of  Mrs.  McElhlany,  upon  the  plain- 
tiff's  theory  and  contention,  must  be  in- 
dependent of  the  tenant,  Mrs.  McDermott, 
and  her  landlady,  the  plaintiff,  and,  as  the 
record  shows,  under  a  superior  right  to 
that  of  the  plaintiff. 

Under  the  circumstances  of  this  case,  we 
think  the  trial  court  is  not  shown  to  be 
guilty  of  an  abuse  of  discretion,  and  was 
justified  in  its  ruling,  as  the  distinct  title 
of  MrH.  McElhinny  has  not  been  tried  in 
the  actiou  of  ejectment.  See  Hickman  v. 
Dale,  7  Yprg.  148,  cited  in  Sampson  v. 
Oblfiyer,  22  Cal.  207.  We  therefore  advise 
that  tlie  order  appealed  from  be  affirmed. 

'Weconcur:  Bbi.chbr,  C.  ;  Fitkobrald,  C. 

Pbr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  is  affirmed. 


S<;oTT  et  «/.  V.  McGraw. 

(Supreme  Court  of  Washinf^ton.    Vtib.  5,  1802.) 

Replevin — Property  in  Hands  of  Shbreff 

Fartiks— Ubscission  of  Bale— Bona  F'ti  ?ob- 

CHASEK. 

1.  Hill's  Code,  S  250,  authorizes  replevin  on 
an  alBdavit  showing.  Inter  alUi.  that  the  prop- 
erty had  not  been  ''seized  under  an  execution  or 
attachment  against  the  property  of  plaintiff. " 
Meld  that,  where  property  was  in  the  possession 
of  a  sheriff  under  an  execution  against  defendant 
in  an  action  wherein  plaintiff  was  not  a  party, 
replevin  will  lie  against  auoh  sheriff  for  the  pos- 
session of  such  property. 

2.  An  execution  creditor  is  not  such  a  bona 
fide  purchaser  of  goods  as  to  preclude  the  ven- 
dor thereof  from  rescinding,  on  the  ground  of 
fraud,  the  sale  to  the  execution  debtor  a^ter  the 
property  is  in  the  hands  of  the  sheriff. 

8.  ia  replevin  for  property  in  Uie  hands  of 
the  sheriff  under  an  execution  the  sheriff  is  the 
only  necessary  party  defendant.  ; 

4.  In  replevin  for  goods  sold  on  credit,  where 
the  sale  was  rescinded  on  the  ground  of  fraud, 
plaintnTs'  salesman  testified  that  in  May  defend- 
ant stated  that  he  was  buying  his  goods  for  cash, 
and  made  airangementa  to  buy  of  plaintiffs  later 


in  the  season;  that  in  Octoher  and  November, 
when  the  goods  were  delivered,  a  credit  of  four 
months  was  given,  but  defendant  agreed  to  dis- 
count the  bill  January  1st;  that  defendant  stated 
that  he  did  not  owe  any  one.  Defendant  denied 
stating  that  he  did  not  owe  any  one,  and  admit- 
ted that  he  stated  that  he  was  paying  cash,  and 
would  discount  this  bill,  and  that  in  May  his  in- 
debtedness was  about  t7,000,  and  when  the  goods 
Were  delivered  it  was  about  double  that  amount; 
that  his  indebtedness  was  equal  to  or  greater 
than  his  assets;  that  the  greater  part  was  past 
due,  and  the  balance  soon  bjcame  due;  that  be 
did  not  malie  his  Onancial  condition  known  tc 
plaintiffs.  IShortly  after  receiving  plaintiffs' 
goods  defendant  confessed  Judgment  In  a  large 
amount  in  favor  of  other  creditors.  Held,  that 
the  evidence  sustained  the  finding  that  defendant 
procured  the  goods  from  plaintiffs  by  fraud  u 
luntly  representing  ttiat  he  was  solvent,  and  did 
not  intend  to  pay  for  them,  and  authorized  the 
rescission. 

Appeal  from  superior  court.  King  coun- 
ty ;  BicHARD  OsBORN,  J  udge. 

Action  in  replevin  by  J.  T.  Scott  and 
another  against  J.  H,  McOraw.  Plain- 
tiffs had  judgment,  and  defendant  ap- 
peals.   Affirmed. 

Allen  <t  Powell,  for  appellant.  Thomp- 
son, Edatn  &  Uumpbrlea,  tor  respondents. 

Anders,  C.  J.  The  respondents,  wbo 
were  doing  business  In  the  city  of  New 
York,  sold  certain  Jewelry  and  other  mer- 
chandise to  one  George  O.  White,  who 
was  carrying  on  the  business  of  a  jeweler 
in  Seattle,  in  this  state.  The  goods  were 
delivered  on  October  31st,  and  November 
4  and  5,  1890,  and  by  the  contract  of  sale 
White  was  given  a  credit  ot  four  months, 
with  the  privilege  of  paying  the  indebted- 
ness on  January  1, 1S91,  at  a  discount  of 
6  per  cent.  Soon  after  the  delivery  of  the 
merchandise  to  him.  White  confessed  judg- 
ment in  a  large  amount  in  favor  of  other 
creditors,  to  whom  lie  bad  been  for  some 
time  Indebted.  Executions  were  Issued 
upon  the  judgments,  and  placed  in  the 
hands  of  appellant,  who  was  sheriff  ot 
King  county,  and  were  by  him  levied  upon 
the  entire  stock  ot  goods  then  in  the  pos- 
session ot  White,  including  those  pur- 
chased from  respondents.  Having  heard 
of  the  seiEure  of  the  goods,  the  respondents 
demanded  the  possession  ot  them  from  ap- 
.?oliant,  which  demand  not  being  complied 
wttb,  they  instituted  this  action  under 
the  statute  to  recover  the  possession  of 
the  property.  They  sought  to  disaffirm 
the  sale  on  the  ground  of  fraud,  and 
claimed  that  it  was  Induced  by  false  and 
fraudulent  representations  made  by  White 
as  to  hia  solvency,  which  were  relied  f>n 
by  them,  and  that  at  the  time  of  the  pur- 
chase lie  was  hopelessly  Insolvent,  and  un- 
able to  pay  bis  debts,  knew  himself  to  be 
so,  but  concealed  the  fact  from  respond- 
ents, and  that  be  purchased  the  goods 
without  any  intention  of  ever  paying  for 
them,  and  for  the  purpose  of  cheating  re- 
spondents out  ot  their  value,  it  is  conced- 
ed that  the  vendor  of  goods  sold  upon 
credit  may,  as  between  himself  and  the 
vendee,  rescind  the  sale  for  fraud  on  the 
part  of  the  latter,  and  recover  the  goods 
by  replevin  from  the  fraudulent  vendee; 
hut  it  is  contended  by  appellant  that  this 
action  will  not  lie  against  a  sheriff  for 
goods  in  his  custody  under  a  valid  writ. 
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NumerooB  antborltles  are  cited  to  sustain 
the  propuHitlon,  and  there  la  no  doubt 
that  such  was  the  rule  at  coruinon  law. 
The  officer  was  regarded  as  the  mere  min- 
ister of  the  court,  and  chattels  In  hl«  poa- 
sesslon  as  In  the  custody  of  the  court;  and 
they  could  only  be  taken  upon  its  order, 
ur  by  Its  permlasloD  ;  and  any  interferaoce 
with  them  without  such  permlsaton  was 
looked  upon  as  an  infringement   of  the 
prerogative  of  the  court,  and  was  regard- 
ed as  a  contempt.    Wells,  Repl.  §  243.    Bat 
thornlels  not  apfilieuble  generally  to  all 
cases  where  an  offlcer  undertakes  to  exe- 
cute procesH.    It  only  applies  when  the 
leisure  Is  rightful,  and  upon  a  valid  and 
(ufficient    writ.     And,    notwithstanding 
many  cases  to  the  contrary,  we  think  the 
doctrine  is  now  well  established  that  if  an 
offlcer,  through  mistake  or  design,  seizes 
property  upon  a  writ  of  execution  or  at- 
tachment, not  belonging  to  the  defendant 
in   the  writ,  or   uot   subject   to  seisure, 
though  belonging  to  the  defendant,  he  be- 
comes a  trespasser,  and  the  goods  may  be 
taken  from  bis  possession  by  replevin,  or 
the  owner    may  sue  bim  In  trespass  ur 
trover,  at  his  election.     Wells,  Repl.  §  245, 
and  cases  cited;  Cobbey, Repl.  §  300;  Daw- 
Hon  V.  Baum,  3  Wash.  T.  465,  19   Pac.  Rep. 
46.     Under  such   circumstances,  the  prop- 
erty BO  taken  cannot  strictly  be  said  to  be 
in    the  custody  of  the  law,  for  by  the  law 
the  officer  is  commanded  to  take  and  hold 
the  property  ot  the  defendant  only ;  and 
Doder  such  a  mandate  a  selsnre  of  the 
goods  of  a  stranger  to  the  writ  is  a  plain 
violation  of  legal  duty,  and  the  process, 
th.'>ugh  regular  and  valid   npon   Its  face, 
can  afford  the  oflScer  no  justification.    In 
this  state  we  have  no  common-law  action 
of    replevin.    That   action   has  been  abro- 
gated, and  the  statutory  action  common- 
ly called  "claim  and  delivery"  ander  the 
Codes  of  the  varioaa  states  has  been  sub- 
stituted In  its  stead.     And  whatever  may 
be    tl!e   common-law  doctrine,   It   would 
seem  that,  under  our  statute,  an  action  to 
recover  the  jiosseaslun   of  personal  prop- 
erty can   be  maintained   by  the  owner  of 
goods  taken  by  a   sherlB  under  a  writ  of 
execotion  or  attachment  In  an  action  to 
which  he  was  not   a   party  defendant.    It 
Is  provided  in  section   143,  Code  1S81,  (sec- 
tion  256,  Hill's  Code.)  that  when   a  deliv- 
ery Ib  claimed,  an  affidavit  shall  be  made 
by  the   plaintiff,  or  some  one  in  his  behalf, 
showing,  among  other  things,  "that  the 
Hanie  has  not  been  taken  for  a  tnx,  asseas- 
ment.  or  fine  purtiaant  to  a  statute,  or 
seised  under  an  execution  or  attachment 
agalnHt    the  property  of  the  plaintiff ;  or, 
If  so  seised,  that  It  is  by  law  exempt  from 
such   seizure. "    This  language  plainly  im- 
plies that  In  all  cases  where  the   property 
tiaa  not  been  seized    ander  an  execution  or 
attachment   against  the  property  of  the 
plaintiff  himself  he  may  recover  its  posaea- 
sion  from  an  officer  who  may  have  seized 
it.     Any  other  construction  xvould  render 
that  portion  of  the  affidavit  meanlnglcria. 
But    the  learned   counael  for  appellant  In- 
aint  that  a  special  remedy  la  provided   for 
the  recovery  of  property  levied  npon  or 
attached,  nnd  that  remedy  is  therefore  ex- 
cloKive.     S<«e  Code  iwsi.  ji.  93.    And,  in  sup- 
port of  that  couteution  our  attention  is 


called  to  the  case  of  Bemhelmer  v.  Martin, 
m  Mlaa.  4i^6,  6  South.  Rep.  826.  It  appears, 
however,  that  that  decision  1b  founded 
upon  a  statute  of  MlHalBsippl  ot  1880, 
which,  while  preHcrlblng  a  summary 
method  of  trying  the  rights  of  property 
analogous  to  that  provided  by  our  stat- 
ut**,  expressly  provides  that  replevin  shall 
not  lie  in  such  cases.  Code  Miss,  f  26^. 
The  decision  Is  no  doubt  in  accordance 
with  the  law  of  that  state,  but  it  can  have 
no  aothnrltatlve  force  in  this  state,  where 
the  legislature  has  not  aeen  flt  to  make 
the  particular  remedy  there  referred  to  ex- 
clusive. We  prefer  to  adopt  the  view  ex- 
pressed by  the  court  in  Dawson  v.  Baam, 
supra,  that  the  plaintiff  may  have  a  choice 
of  either  of  the  remedies  provided  by  stat- 
ute, but  that  Judgment  In  one  action 
would  be  a  bar  to  relief  In  the  other.  And 
this  seema  to  be  the  rale  generally  where 
theae  different  remediea  prevail.  See  Cot>- 
bev,  Repl.  §§  308.  1220. 

Having  concluded  that  the  statutory 
action  for  the  recovery  ot  the  possession 
of  personal  property  is  a  proper  remedy 
in  this  class  of  cases,  the  next  question  to 
be  determined  la,  sould  plalntiffa  reaclnd 
their  anle  to  White,  and  reveat  the  title  to 
the  gooda  in  themaeives,  after  they  were 
In  the  custody  of  the  defendant  under  an 
execution  againat  the  property  of  their 
vendee?  It  la  one  of  the  settled  princi- 
ples ot  law  that  fraud  will  vltiateanycon- 
tract.  And  it  is  not  denied  by  appellant 
tbata  sale  and  delivery  of  goods  procured 
by  fraudulent  representations  of  the  pur- 
chaaer  ma.y  bo  avoided  by  the  vendor,  but 
It  Ih  claimed  that  in  thia  Instance  the  elec- 
tion to  rescind  came  too  late,  aa  other  In- 
tereata  bad  intervened.  But,  according  to 
the  established  doctrine  of  the  courts,  the 
contract  may  be  reaclnded  at  any  time  be- 
fore the  goods  have  passed  into  the  hands 
of  a  bona  fide  purchaser, — that  la,  a  pur- 
chaser for  value  and  without  notice  of  the 
fraud, — and  the  vendor  may  recover  poa- 
seaaion  in  an  action  of  replevin.  An  exe- 
cution creditor  la  not  a  bona  tide  pur- 
chaser. He  parts  with  no  consideration 
on  account  of  the  gooda,  and  he  takes  no 
greater  Interest  than  hia  debtor  haa.  In 
Starch  Factory  v.  Lendrum,  57  Iowa,  573, 
10  N.  W.  Rep.  900,  which  la  one  of  the  lead- 
ing caaeaon  thIa  subject,  the  court,  after  re- 
viewing numeroua  authorities,  remarked: 
"These  caaea  all  agree  in  holding  that  the 
creditors  of  a  vendee,  who  by  fraud  in- 
duced the  Bale,  cannot  hold  the  property 
under  proceeding  to  enforce  their  debt 
againat  the  vendors. "  In  Root  v.  French, 
13  Wend.  570,  it  was  held  that  the  fraud- 
ulent purchaser  of  goods  acqnirea  no  title 
as  againat  the  vendor,  and  has  no  inter- 
est which  can  be  seized  on  execution.  And 
In  Donaldson  v.  Farwell.  98  U.  S.  6.S1,  the 
anpreme  court  of  the  Dnited  States  held 
that  when  a  party,  by  fraudulently  con- 
cealing bis  insolvency  and  his  intent  not 
to  pay  for  the  goods,  induces  the  owner 
to  sell  them  to  him  on  credit,  the  vendor. 
If  no  innocent  third  party  has  acquired  an 
interest  in  them,  is  entitled  tn  dlaatflrm 
the  sale,  and  recover  the  gooda.  In  that 
caae  the  vendor  diss Hlrmed  theaale,  and 
held  the  gooda.  which  were  claimed  by 
the  asaiguee  in  bankruptcy  of  the  fraudu- 


Digitized  by 


Google 


PACiriO  BEPORTEB,Voi..29. 


(Wash. 


lent  pnrchaser.  See,  also,  Cutlery  Co.  v. 
Babcock,  22  Hun,  485;  Field  v.  Stearns, 
42  Vt.  106;  De  Voe  v.  Brandt,  53  N.  Y. 
464;  Bufflngton  v.  Gerrisb,  15  Mass.  156; 
Wafer  v.  Bank,  (Kan.)  26  Pac.  Rep.  1032; 
Cobliey,  Repl.  §  285.  la  view  of  tlie  above 
authorities,  and  many  others  that  mi^^ht 
be  cited,  we  are  of  the  opinion  that  the 
respondents  were  entitled  to  disafnrm  the 
sale  for  fraud  after  the  levy  of  the  execu- 
tion. 

The  objection  that  there  Is  a  defect  of 
parties  is  anteuQble.  The  sheriff,  beina;  in 
posueHsion  of  the  property,  was  the  only 
necessary  defendant  in  the  action.  See 
Cobhey,  Repl.  §§  436,  437;  Wells,  Repl.  §  134. 

This  cause  was  tried  by  the  court  with- 
out a  jury,  and  It  la  objected  that  the  evi- 
dence is  iniiufficicnt  to  justify  the  findings 
of  facts;  that  there  was  no  proof  that 
White  did  not  intend  to  pay  for  theRooda; 
and  that  mere  insolvency  of  the  vendee, 
with  no  reasonable  expectation  of  being 
able  to  pay,  is  insufflcient  to  authorize 
the  rescission  of  a  sale  ot  goods uponcred- 
it  by  the  vendor.  The  court  found,  among 
other  things,  that  at  the  time  White  pnr- 
chased  the  goods,  and  prior  thereto,  ho 
fraudulently  represented  to  plaintiffs  that 
lie  was  solvent,  able  to  pay  for  the  same, 
and  that  he  was  bnying  bis  goods  for 
cash,  and  discounting  his  bills;  that  said 
goods  were  purchased  from  plaintiffs  by 
uaid  White  upon  a  credit  of  four  mouths, 
with  an  agreement  and  understanding  be- 
tween said  parties  that  the  bills  for  said 
goods  were  to  be  discounted  on  the  1st 
day  of  January,  1891,  at  a  discount  of  6 
per  cent. ;  that  plaintiffs  relied  upon  the 
fraudulent  representations  of  said  White 
that  he  was  solvent,  and  able  to  pay  for 
uald  goods,  and  that  he  was  discounting 
his  bills,  and  upon  such  fraudulent  repre- 
sentations, so  made  and  relied  upon,  they 
sold  him  said  goods,  and  plaintiffs  were 
not  aware  that  said  representations  were 
fraudulent  and  false,  but  believed  the 
same  to  be  true,  and  upon  the  faith  there- 
of parted  with  the  possession  of  said 
goods,  and  agreed  to  give  said  White  a 
credit  of  four  mouths  upon  the  agreement 
made  at  the  time  that  said  White  would 
discount  the  bills  for  said  goods;  that  at 
the  time  White  made  said  fraudulent  rep- 
resentations, and  at  the  time  he  obtained 
possession  of  said  goods  from  plaintiffs, 
be  was  insolvent,  and  unable  to  pay  for 
said  goods,  which  he  then  and  there  well 
knew,  which  insolvency  was  concealed 
from  the  plaintiffs;  and  that  he  had  no 
reasonable  expectation  of  paying  for  the 
goods,  and  did  not  intend  to  pay  for 
them.  We  think  there  Is  sufUcieut  testi- 
mony to  support  these  findings.  The 
agent  or  traveling  salesman  of  the  plain- 
tiffs testified,  in  substance,  that  he  visited 
White  at  his  place  of  business  some  time 
in  May,  1890,  with  a  view  of  selling  him 
such  goods  as  he  might  desire  to  pur- 
chase; that  White  Informed  him  that  be 
did  not  wish  to  purchase  anything  from 
him  at  that  time,  but  that  he  would  like 
to  do  BO  when  he  got  ready  to  move  In- 
to his  new  store;  that  White  told  him  he 
was  buying  goods  for  cash,  and  was  dis- 
counting his  bills;  and  that  an  arrange- 
ment was  made  between  them  whereby 


White  was  to  inform  him  by  letter  when 
he  wished  to  purchase,  and  be  was  to 
have  his  principals  send  a  memorandum 
hill  of  goods,  from  which  a  selection 
should  be  made  by  White  of  such  as  be 
desired ;  that,  in  accordance  with  this  ar- 
rangement. White  wrote  him  a  letter  in 
August,  Informing  him  that  he  was  ready 
to  receive  the  goods;  that  be  forwarded 
the  letter  to  plaintiffs,  and  at  the  same 
time  advised  them  to  ship  the  goods, 
which  was  done,  and  that  they  were  re- 
ceived by  White  the  last  of  October.  The 
witness  was  in  Seattle  on  the  31st  day  of 
October,  and  charged  up  to  White  the 
goods  selected  by  him  from  the  memoran- 
dum bill,  and  on  November  4th  and  5th 
delivered  the  remainder  of  the  goods  sold 
to  White.  This  witness  further  testified 
that  at  the  time  of  the  delivery  of  the 
goods  he  asked  White  if  he  would  pay 
cash,  and  the  latter  responded  that  he 
would  discount  the  bill  on  the  Ist  of  Jan- 
uary, but  desired  a  credit  of  four  months, 
which  was  finally  agreed  to.  None  of  this 
testimony  was  contradicted  by  White. 
But  the  witness  also  testified  that  at  the 
time  when  the  arrangement  was  made  in 
May,  whereby  the  goods  were  to  be  sold 
to  White,  the  latter  expressly  stated  to 
him  that  he  did  not  owe  any  one,  and  that 
he  paid  cash  for  the  goods  he  bought: 
and  that  when  the  goods  were  delivered 
he  again  stated  that  he  paid  cash,  and 
discounted  bis  bills;  and  that  he  relied 
upon  these  statements,  believed  them  to 
be  true,  and  delivered  the  goods  accord- 
ingly. White  denied  making  the  state- 
ment that  he  owed  no  one,  but  admitted 
that  when  the  arrangement  above  men- 
tioned was  made,  and  also  that  when  the 
goods  were  delivered,  he  did  state  that 
he  was  paying  cash  for  the  goods  he  was 
buying,  and  was  discounting  his  bills, and 
that  be  promised  to  discount  plaintiffs' 
bill  on  the  Ist  of  January.  It  further 
appears  from  White's  own  testimony  that 
in  May  his  indebtedness  amounted  to 
$7,0U0,  which  was  equal  to  or  greater  than 
the  whole  ot  his  assets;  that  this  indebt- 
edness was  of  long  standing;  that  his 
business  was  small,  and  so  continued  dur- 
ing the  summer;  and  that  at  the  time 
plaintiffs  delivered  the  goods  in  question 
to  him  his  indebtedness  had  been  In- 
creased by  further  purchases  of  goods  and 
expenses  Incurred  in  fitting  up  his  store  to 
about  double  the  sum  it  was  In  May.  He 
was  also  in  arrears  for  rent,  and  owed 
his  employes  for  labor,  and  a  very  great 
proportion  of  his  large  indebtedness  was 
then  due,  and  the  balance  would  become 
due  in  a  short  time.  His  entire  stock  of 
goods,  at  invoice  prices,  was  not  equal  to 
the  amount  of  hisindebtedness.  And,  thus 
situated,  he  purchased  and  received  the 
goods  of  plaintiffs,  and  promised  to  pay 
for  them  within  two  months,  and  not  later 
than  four  months,  but  failed  to  make 
known  to  them  his  financial  condition. 
He  must  have  known  when  he  received 
these  goods  that  he  could  not  continue  in 
business  and  pay  for  them,  and  the  fact 
that  be  confessed  judgment  upon  older 
debts  so  soon  afterwards  in  strong  evi- 
dence that  he  did  know  it:  and,  this  be- 
ing so,  be  is  chargeable  with  the  Intent  ot 
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not  paying.  Tt  Is  true  that  White  testi- 
fied tbat  he  purchased  the  goods  in  good 
faith,  and  honestly  intended  to  pay  lor 
tbem.  But  we  think, In  view  of  the  whole 
evidence  In  the  case,  we  would  not  be  justi- 
fied In  reversing  the  Jadgmentof  the  court 
below.  We  do  not  dispute  the  contention 
of  counsel  for  appellant  tbat  the  mere 
fact  tbat  White  was  insolvent  at  the  time 
he  purchased  the  goods  does  not  prove 
that  he  did  not  Intend  to  pay  for  them,  or 
tbat  a  mere  failure  to  disclose  Insolvency 
would  authorize  a  rescissloa  of  the  con- 
tract of  sale,  but  we  simply  hold  tbat 
there  was  sufficient  evidence  before  the 
court  to  fully  warrant  the  conclusions 
reached  by  the  Judge.  Complaint  is  also 
made  that  the  court  erred  in  entering 
judgment  for  plaintiffs  without  a  special 
finding  tbat  the  plaintiffs  were  the  parties 
composing  the  firm  of  J.  T.  Scott  &  Co. 
But  we  think  tbat  the  finding  that  the 
plaintiffs  sold  the  goods  in  controversy  to 
White  at  the  time  therein  stated  was  a 
sufScient  finding  that  they  were  the  par- 
ties comprising  the  firm,  if  any  such  find- 
ing was  necessary.  The  exceptions  to  the 
admission  and  esclusion  of  testimony  are 
not  well  taken,  and  we  will  not  now  stop 
to  particularly  discuss  them.  The  record 
discloses  no  substantial  error,  and  the 
judgment  of  the  court  below  is  therefore 
affirmed. 

DuNBAH,  Stiles,  Scott,  and  Hoyt,  JJ., 
concur. 


Nobthbrm  Pac.  K.  Co.  v.  Elmson. 

(Supreme  Court  of  Wa»hlngton.    Jan.  28, 1893.) 

CosFucTixo  Pbovisions  o»  Btatdtk — COK- 

STBUCTION. 

Where  two  inconsistent  sections  of  acts, 
passed  at  different  times,  are  re-enacted  in  a  sub- 
seqaent  act,  the  section  last  originally  passed 
will  prevail;  since,  even  though  the  re-enactment 
purports  to  repeal  all  prior  acts,  such  sections 
will  be  treated,  not  as  new  enactments,  but  as 
conUnaations.    38  Pac.  Rep.  33S,  menu,  affirmed. 

On  rehearing. 

Andebs,  C.  J.  The  learned  counsel  for 
the  respondent,  in  bis  petition  for  a  re- 
bearing  In  this  case,  calls  our  attention 
to  the  fact  tbat,  In  the  opinion  heretofore 
filed  in  the  case  of  Graetz  v.  McKenzIe, 
(Wash.)  28  Pac.  Kep.  331,  upon  the  author- 
ity of  which  this  case  was  decided,  we 
omitted  to  make  any  reference  to  the  act 
to  regulate  the  practice  and  procedure  in 
civil  actions,  approved  November  8, 1877, 
and  insists  that,  if  that  act  had  been  con- 
sidered, the  rule  of  statutory  construction 
laid  down  in  Oraetz  v.  McKenzie,  and  fol- 
lowed In  this  case,  would  have  conducted 
the  court  to  a  different  conclusion  from 
that  announced  in  oar  former  opinion. 
But  we  are  unable  to  adopt  the  view  of 
counsel  as  to  the  effect  of  that  act.  It  was 
simply  a  re-enactment  of  the  practice  act 
of  1873,  as  amended  by  the  act  of  Novem- 
ber 12,  1875.  That  part  of  section  8  of  the 
Code  which  we  held  repealed  section  717 
was  brought  forward  from  the  act  of 
1875,  where  it  originally  appeared,  and 
re-enacted  in  the  act  of  1877in  the  identical 
langaage  of  the   former,  as  section  8  of 


the  latter  act.  Laws  1877,  p.  4.  And  sec- 
tion 656  of  the  act  of  November  13, 1873,  Is 
designated  as  section  721  in  the  re-enact- 
ment, and  appears  in  the  Code  of  1881  as 
section  717.  These  sections  of  the  Laws 
of  1S73  and  of  1875.  embodied  in  the  act  of 
1877,  cannot  be  treated  as  new  enact- 
ments, and  construed  on  the  theory  that 
they  bad  no  prior  existence,  but  must  be 
considered  as  continuations  of  former 
laws.  See  Suth.  St.  Const.  §  161.  And, 
had  we  been  called  upon  to  construe  these 
statutes  as  they  stood  in  the  act  of  1877 
without  reference  to  the  Code,  we  would 
have  bpen  obliged  to  refer  to  the  original 
enactments  in  order  to  ascertain  the  lat- 
est expression  of  the  legislative  will,  not- 
withstanding the  act  itself  purported  to 
repeal  all  laws  on  the  same  subject.  SucI) 
a  repealing  clause  must  be  held  to  affect 
only  those  laws  which  are  not  In  the  same 
language  as  the  repealing  statute.  We 
can  readily  see  how  a  law  can  be  contin- 
ued In  force  by  re-enacting  it,  but  we  are 
unable  to  perceive  bow  it  can  he  repealed 
by  that  means.  It  may  thus  be  trans- 
ferred from  one  statute  to  another,  but  it 
is  still  the  same  law,  and  no  rights  can  be 
affected  merely  by  the  change  of  position. 
We  therefore  see  nothing  in  the  statute  re- 
ferred to  by  counsel  to  cause  us  to  change 
our  opinion  in  this  case.  We  a  re  free  to  say 
that  It  would  have  been  moresatlsfactory 
to  us  to  have  based  our  decision  upon  the 
facts  presented  by  the  record,  rather  than 
upon  the  validity  of  the  statute;  hut, 
having  decided  In  theGraetsCase  that  sec- 
tion 8  repealed  section  717  of  the  Code, 
upon  which  this  action  was  founded,  It 
did  not  seem  to  ns  consistent  to  hold 
that  an  action  under  tbat  section  could 
be  supported.  Having  disposed  of  the 
principal  question  presented  by  counsel 
In  his  argument,  and  which  is  the  control- 
ling one  in  the  case,  it  is  unnecessary  to 
refer  to  other  matters  discussed  by  htm. 
The  petition  is  denied. 

Scott,  Ddnbar,  Hoyt,  and  Stiles,  JJ., 
concur. 


NEWHOUSE  v.  SiMINO. 

(Supreme  Court  of  Washington.    Jan.  29,  1898.) 

Public  Lands— Tows- Sites — Statctb — Con- 
struction. 
1.  Act  Cong.  March  2,  1887,  (14  St.  at  Large, 
p.  641,)  provides  that  "whenever  any  portion  of 
the  public  lands  of  the  United  States  hare  been 
or  shall  be  settled  upon  and  occupied  as  a  town- 
site,  and  therefore  not  subject  to  entry  under  ttia 
agriculture  pre-emption  laws,  it  shall  be  lawful, 
in  case  such  town  shall  be  incorporated,  for  the 
judge  of  the  county  court  in  which  such  town 
may  be  situated  to  enter,  at  the  proper  land- 
ofSce  and  at  the  minimum  price,  the  land  so  set- 
tled and  occupied,  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  according 
to  their  respective  interests,  the  execution  of 
which  trust,  as  to  the  disposal  of  the  lots  in  such 
town  and  the  proceeds  of  the  sale  thereof,  to  bo 
conducted  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  legislative  authority  of 
the  state  or  territory  In  which  the  same  may  be 
situat«d. "  Held,  that  the  grant  made  by  the  act 
was  twofold :  (1)  A  several  gi-ant  to  the  sev- 
eral occupants;  (2)  a  grant  of  all  unoccupied  lots 
for  public  purposes  to  all  the  occupants  as  an 
aggregation. 

3.  Acts  1887-88,  p.  216,  were  passed  in  accord- 
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anoe  with  tbis  act  of  congress;  and  section  8 
provides  that,  where  two  or  more  persons  claim 
adversely  the  title  to  any  lot  or  lots  within  the 
boundaries  of  such  town,  the  corporate  authori- 
ties or  probate  judge  (in  whom  the  legal  title  to 
Buch  lots  is  vested  by  other  sections  of  the  act) 
shall  transmit  the  matter  to  the  superior  court  of 
the  county  in  which  the  lot  or  lots  are  situated. 
It  further  provides  that,  on  the  Uoal  dotermiua- 
tloD  of  the  contest,  the  clerk  of  the  court  shall 
certify  the  decision  to  the  corporate  authorities 
or  probate  Judge,  who  on  tho  ro<'eipt  thereof 
shall  execute  and  deliver  to  the  successful  party 
or  parties  a  conveyance  in  fec-slnjplo  for  the  lot 
or  lots  awarded.  Sold,  that  tho  act  of  the 
legislature  was  unwarranted  by  the  act  of  con- 
gress, and  was  theiofore  void,  as  under  such  act. 
Where  plaintiS  fails  to  establish  title,  and  judg- 
ment is  rendered  for  defendant,  the  probate  judge 
must  convey  to  him,  as  the  "successful  party," 
the  lot  in  question,  though  he  may  have  shown 
no  title  to  it 

Appeal  from  anperlor  court,  Douglas 
county;  Wallace  Mocnt,  Jud(;e. 

Proceedings  under  Acts  18S7-88,  p.  216, 
between  Eleanor  Newliouse  and  Joseph 
SImino  to  determine  claims  to  certain 
town-site  lands.  Judgment  lor  defendant. 
Plaintiff  appeals.    Ueversed. 

J.  P.  Moore  and  Geo.  A,  Allen,  tor  appel- 
lant.   R.  M.  Starr,  for  respondent. 

HoYT,  J.  The  town-site  of  Watervllle 
was  located  on  public  lands.  Entry  there- 
of as  such  town-site  was  duly  made  by 
the  judge  of  probate  of  the  proper  county 
on  the  26th  day  of  January,  1889.  The 
provisions  ot  the  act  of  congress  under 
which  such  entry  was  mode  are  sub- 
stantially as  follows:  "Whenever  any 
portion  of  the  public  lands  of  the  United 
States  have  been  or  shall  bo  settled  upon 
and  occupied  as  a  town-site,  and  therefore 
not  subject  to  entry  under  the  agricult- 
ural pre-emption  laws.  It  shall  be  lawlal, 
in  case  such  town  shall  l>e  incorporated, 
for  the  corporate  authorities  thereof,  and, 
if  not  incorporated,  for  the  judge  of  the 
county  court  in  which  such  town  may  be 
situated,  to  enter  at  the  proper  land- 
oHice,  and  at  the  minimum  price,  the  land 
so  settled  and  occupied,  in  trust  for  the 
several  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  In- 
terests, the  execution  of  which  trust,  as 
to  the  disposal  of  the  lots  in  such  town 
and  the  proceeds  of  the  sale  thereof,  to  be 
conducted  under  such  rules  and  i-egula- 
tlous  as  may  be  prescribed  by  the  legisla- 
tive authority  of  the  state  or  territory  in 
which  the  same  may  be  situated."  See 
Act  March  2,  1867,  (14  St.  at  Large,  p.  .541.) 
The  legislature  of  the  territory  of  Wash- 
ington duly  passed  an  act  which  purport- 
ed to  provide  regulations  as  provided  for 
in  said  act  of  congress.  Acts  1887-88,  p. 
216.  Each  ot  the  parties  to  this  action 
claimed  title  to  lot  15,  in  block  6,  ot  said 
town-site  by  virtue  of  having  been  occu- 
pants thereof  as  required  by  said  act. 
Their  respective  claims  were  duly  filed 
with  said  Judge  ot  probate,  and  by  htm 
duly  certitled  to  the  superior  court  ot 
Douglas  county,  as  required  by  said  act  ot 
the  legislature.  The  appellant  was  de- 
nominated "plaintiff, "  and  the  respondent 
"defendant."  as  required  by  said  act. 
The  cause  was  tried  by  a  jury,  and  a  ver- 
dict and  judgment  ivndered  for  defendant. 


There  was  proof  tendtng  to  show  that 
plaintiff  was  an  occupant  of  the  lot  at  the 
date  of  the  entry.  It  also  appeared  from 
the  proofs  that  the  defendant  was  not  an 
occupant  at  the  date  of  said  entry,  but 
was  such  occupant  at  the  date  of  the  Issu- 
ance ot  the  patent  to  said  judge  ot  pro- 
bate. 

That  we  may  correctly  determine  the 
rig  lies  of  the  parties  under  such  circum- 
stances, it  is  necessary  to  understand  the 
nature  of  the  grant  made  by  said  act  of 
congress,  and  when  the  same  took  effect. 
As  to  the  first,  there  Is  no  great  differ- 
ence between  the  parties ;  as  to  the  sec- 
ond, the  contention  ot  appellant  is  that 
the  grant  took  efiect  fully  and  completely 
at  the  date  of  the  entry,  while  the  re- 
spondent claims  that  any  one  who  occu- 
pied a  lot  at  the  date  of  the  patent  took 
thereunder,  even  although  bis  occupancy 
did  not  extend  back  to  the  date  of  entry. 
While,  as  we  have  stated  above,  there 
does  not  seem  to  be  much  dispute  as  to 
the  nature  of  the  grant,  yet  the  above 
contention  makes  it  necessary  that  we 
should  examine  it.  What,  then.  Is  the 
nature  ot  tho  grant?  We  think  it  two- 
told:  (1)  A  several  grant  to  the  several 
occupants;  and  (2)  a  grant  of  all  unoccu- 
pied lots  for  public  purposes  to  all  the 
occupants  as  an  aggregation.  This  lat- 
ter grant  does  not  very  clearly  appear 
from  the  ant  of  congress,  for.  If  we  ad- 
here to  the  exact  language  ot  the  grant- 
ing portion  thereof,  there  would  seem  to 
be  only  a  several  grant  to  the  several 
occupants,  and  no  grant  of  anything 
further.  But  looking  at  the  whole  sec- 
tion, and  especially  at  that  provision 
which  provides  tor  the  grant  conforming 
to  regular  subdivisions  as  established  by 
the  Pnited  States  survey,  and  taking  into 
conclderatlon  the  fact  that  the  several 
occupancies,  taken  together,  would  never 
correspond  exactly  to  such  government 
subdivisions.  It  seems  clear  that  congress 
intended  to  grant  other  land  than  that 
which  was  actually  occupied  by  the  Indi- 
vidual settlers.  This  seems  to  ua  to  be  a 
reasonable  construction  of  tlio  language 
used,  and  such  has  been  the  holding  ot 
the  courts.  See  In  re  Selby,  6  Mich.  193; 
Castner  v.  Gunther.  C  Minn.  119,  (Gil. 
03;)  Town  Co.  v.  Maris,  11  Kan.  12S; 
Jones  v.  City  ot  Petaluma,  38  Gal. 
397.  It  is  true  that  the  case  ot  Lecbler  v. 
Chapin,  12  Nev.  65,  by  inference  estab- 
lisJies  a  different  doctrine;  but  we  are  not 
satisfied  to  follow  that  case,  especially  as 
tills  precise  question  was  not  necessarily 
Involved.  See  concurring  opinion  ot 
Beatty,  J.  It  this  is  the  nature  of  the 
grant,  and  it,  as  we  understand,  the  re- 
spondent concedes  that  the  grant  took 
effect  as  ot  the  date  ot  the  entry,  we  do 
not  see  how  it  can  be  successfully  con- 
tended that  a  subsequent  occupancy  of  a 
lot  could  avail  for  any  purpose.  If  the 
grunt  took  effect  as  a  preHent  grant  at 
ail,  at  the  time  of  entry,  it  so  took  effect 
entirely,  and  every  lot  in  the  town-site 
became  private  property,  some  for  the 
several  use  of  the  individuals,  the  others 
for  the  general  use  ot  the  body  of  indi- 
viduals. This  being  so,  there  could,  ot 
course,  be  no  title  acquired  thereafter  from 
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the  guyemment,  or  from  any  other  tioarce 
than  that  In  which  It  had  been  vettted  by 
the  grant.  The  fact  that  the  legal  title 
went  to  the  judge  of  probate  for  the  bene- 
fit of  the  real  granteeH  could,  of  course, 
have  DO  effect  upon  this  proposition. 

It  tollowH  that,  under  the  conceded 
facts,  the  respondent  had  no  title  to  the 
Irit  in  quetition.  He  contends,  however, 
that,  under  the  territorial  act  regulating 
the  dispoHal  of  lots  in  such  cases,  the  ver- 
dict could  properly  have  been  rendered  for 
him,  aa  under  said  act  one  or  the  other 
part.?  to  the  action  must  succeed,  and,  if 
plaintiti  did  not  show  a  good  title,  be,  as 
defendant,  would  have  judgment.  This 
construction  of  the  territorial  act  in  ques- 
tlun  is  warranted  by  the  language  used, 
and  this  leads  us  to  a  consideration  of 
Buiti  act  of  the  legislature.  The  act  of  con- 
gress was  inoperative  until  some  provis- 
ion  should  be  made  for  the  determination 
of  the  respective  holdingHof  theoccuptints. 
The  grant  to  an  individual  could  not  take 
effect  ontil  the  extent  of  his  occupancy  had 
been  defined  and  determined  by  some 
proper  authority.  The  grant  to  the  ag- 
gregation could  not  take  effect  until  all  of 
the  Individual  occupancies  had  been  de- 
fined and  set  aside.  The  providing  of  this 
machinery  was  left  to  the  ieglMlature  of 
the  territory,  but,  of  course,  the  legisla- 
tion thereunder  most  be  harmonious  with, 
and  not  in  opposition  to,  the  spirit  of  the 
grant.  See  In  re  Selby  and  Town  Co.  v. 
Maris,  supra.  If  the  act  of  the  legislature 
as  to  the  rights  of  contestiug  claimants, 
and  theetfect  of  the  Judgment  In  an  action 
between  them,  is  as  contended  for  by  re- 
spondent, it  Is  clearly  unwarranted  by 
said  act  of  congress,  and  mnsi;  be  held  to 
be  void.  Under  its  provisions  as  thus  con- 
strued, the  trustee  might  be  compelled  to 
convey  to  an  indivldoal  who  was  not  an 
occupant  at  the  date  of  the  entry,  and  the 
intention  of  congress  thereby  nullified. 
This  provision  of  the  act  of  the  legislature 
must  therefore  be  held  to  have  less  force 
than  the  necessities  of  the  case  of  respond- 
ent require,  if  its  validity  Is  to  be  sustained 
at  all.  We  are  inclined,  however,  to  take 
the  same  view  as  to  the  force  of  the  lan- 
guage used  as  does  respondent,  and  for 
that  reason  we  think  tbe  provision  for 
the  determination  of  contesting  interests 
absolutely  void  ;  for  If  it  wbh  claiiued  that 
the  trustee  was  not  bound  to  act  upon  the 
judgment  rendered  In  such  cases  and  deed 
in  pnrsaunce  tliereof,  but  could,  notwith- 
Mtauding  the  same.  Investigate  and  deter- 
mine for  himself  as  to  whether  or  not  the 
Huccessful  party  was.  at  the  date  of  entry, 
nn  occupant  of  the  lot,  within  the  mean- 
ing of  the  act  of  congress,  nothing  would 
have  been  gained  by  the  trial  In  the  supe- 
rior conrt.  It  is  doubtful  whether  or  not 
the  probate  judge,  in  the  absence  ol  legiH- 
lation  authorizing  him  so  to  do.  has  the 
authority  to  set  ou  foot  an  Inquiry,  and 
thereby  determine  who  were  the  benefici- 
nries  under  the  grant  to  him  as  trustee, 
and,  if  he  could  not  do  this,  then  the  whole 
net  of  tbe  leglHlature  upon  the  suiiject  of 
determining  the  interests  of  the  respective 
occupants,  and  the  conveying  of  the  same 
to  them  by  the  trustee,  is  also  void.  If 
tbe   probate  Judge   has   not  the   power 


above  indicated,  unaided  by  legtslatlon, 
then  no  one  has  been  authorized  to  deter- 
mine  the  necessary  questions.  It  seems 
tu  have  boon  tbe  intention  of  tbe  legisla- 
ture that  thetrustee  should  convey  to  any 
person  filing  a  claim,  if  no  contesting 
claim  was  also  filed.  But  it  is  evident 
that  tbe  fact  that  such  unverified  claim 
was  filed  would  furnish  no  proof  of  tile  oc- 
cupancy required  by  the  act  of  congress. 
There  should  be  additional  legiHlation 
upcm  the  subject  of  tbe  act  in  question  to 
enable  the  trustee  or  the  courts  to  intelli- 
gently comply  with  the  provisions  of  the 
act  of  congress.  It  Is  sufficient,  however, 
for  tbe  purposes  of  this  case,  to  bold,  as 
we  do,  that  the  provisions  of  said  act  au- 
thorizing the  trial  in  the  superior  court  of 
the  rights  of  contesting  claimants  are  in- 
operative and  void:  from  which  it  will 
follow  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  dismiss  the  proceeding. 
Neither  party  will  recover  costs  of  this 
appeal  or  in  the  l(»wer  court. 

Anders,  C.  J.,  and  Stilbs,  Scott,  and 
DcNBAK,  JJ.,  concur. 


RUUD  V.  Jensex. 
(Supreme  Court  oj  WaxMn^jUm.    Jan.  29, 1893.) 

Appeal  from  superior  ootirt,  Douglas  county ; 
Wallace  Mount,  Judge. 

Proceedings  under  Acts  1887-88,  p.  816,  l>e- 
tween  Ole  Ruud  and  Annie  Jensen,  to  determine 
claims  to  certain  town-site  lands.  Judgment  for 
plaintiff.     Defendant  appeals.     Reverseid. 

Qeo.  Bradley,  tar  appellant  Renean  A  Mai- 
lory,  for  respondent. 

HoTT,  J.  This  action  is  of  tbe  same  nature  as 
that  01  Newhouse  v.  Bimlno,  29  Pac.  Rep.  363, 
(Just  decided,)  and  the  judgment  rendered  here- 
in cannot  stand,  in  tbe  light  of  the  discussion  in 
that  cause;  and  the  further  point  is  well  taken 
in  this  case  that  the  verdict  and  judgment  were 
totally  unwarranted  by  the  proofs,  and  more  in 
the  nature  of  tbe  finding  of  friendly  arbitrators 
than  of  a  jurv  upon  legal  questions  submitted  to 
them.  The  judgment  mu.st  be  reversed,  and  the 
cause  romiindcd,  with  instructions  to  dismiss  the 
action;  neither  party  to  recover  costs  in  this 
court  or  in  the  court  below. 

Andrks,  C.  J.,  and  tixiLEs,  Scott,  and  Dun- 
bar, JJ.,  concur. 


Mkikr  et  111.  V.  Keli^y  et  al. 
(Supreme  Court  of  Oregon.    March  23,  1898. ) 

LlMITATIOVS  —  QtllETIXO  TtTLE —  CONVEYANCE — 

Failure  to  Kecoro — Lien  or  Mobtoaoe. 

1.  Aduly-recorded  mortgage  of  lacd  contained 
a  wrong  description  of  the  property.  Thereafter, 
defendant's  assignors  recovered  judgment  liens 
against  the  mortgagor's  property,  the  mortgage 
was  foreclosed,  the  judgment  creditors  being 
parties,  and  the  property  purchased  by  the  mort- 
fiajree,  who  afterwards  obtained  from  the  mort- 
frnRor's  assignee  in  banliruptey  a  deed  properly 
describing  the  property  intended  to  be  mortgaged. 
Plaintiffs  succeded  to  the  rights  of  the  mort- 
gagee, and  sued  to  enjoin  a  sale  of  the  land  un- 
der Bucb  judgments,  and  to  reform  tbe  mortgage, 
and  for  a  reforeclosure.  Held,  that  it  was  a  suit 
to  remove  a  cloud,  and  not  a  suit  on  a  sealed  in- 
strument, within  the  meaning  of  Hill's  Code, 
§  .5.  which  bars  such  suits  where  no  payments 
have  t>een  mado  on  such  instruments  within  10< 
years. 
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a.  Hill's  Code,  J  271,  which  provides  that  a 
r^nyeyance  of  real  estate,  or  any  interest  there- 
in, shall,  as  against  the  lien  of  a  judgment,  be 
void,  unless  recorded,  applies  to  conveyances 
which,  if  recorded,  would  give  notice,  but  does  not 
apply  to  the  equities  of  plaintifis,  which  require 
the  aid  of  a  court  to  establish. 

Appeal  trorn  circuit  court,  Multnomah 
county;  Loyal  B.  Stbmes,  Judge. 

Suit  by  .Abe  .Meier  and  ottiera  agaiust  F. 
Kelly  and  others  to  enjoin  the  sale  ot  land 
on  execution,  and  to  reform  a  certain 
mortgage.  Decree  for  plaintiffs.  Defend- 
ants appeal.     Affirmed. 

Sidney  Dell,  for  appellants.  H.  B.  Nich- 
olas and  L.  L.  Mc Arthur,  for  respondents. 

Bean.  J.  This  is  a  suit  to  determine  an 
adverse  claim  to  real  estate,  and  Is  before 
this  court  the  second  timetoradjudlcatiuo. 
Meier  v.  Kelly,  20  Or.  86,  25  Pac.  Rep.  73. 
The  facts  are  that  iu  Fei»ruary,  1876,  one 
C.  M.  Carter  borrowed  of  Catherine  Quin- 
ney  $1,200,  lor  which  he  executed  his  note, 
due  one  year  after  date,  and,  intending  to 
secure  the  payment  of  same  by  mortgage 
upon  the  S.  E.  J^  of  subdivision  26  of  block 
0  of  Carter's  addition  to  the  city  of  Port- 
land, executed  to  her  a  mortgage;  but  by 
mutual  mistalce  of  the  parties  the  prop- 
erty was  described  as  lots  3  and  4  in  block 
26,  Carter's  addition.  This  mortgage 
was  on  the  same  day  duly  recorded  lu 
the  proper  record  of  Mnitnomab  county. 
In  June,  1876,  the  defendants'  assignors, 
without  any  notice  or  knowledge  of  this 
mortgage  or  Mrs.  Quinney's  equities,  and, 
so  far  as  this  record  shows,  without 
knowledge  that  Carter  owned  or  had  any 
interest  In  the  property  intended  to  bo 
mortgaged,  obtained  their  judgments 
against  Carter,  and  duly  docketed  the 
same  in  the  judgment  lien  docket.  In 
1878  the  Quinney  mortgage  was  foreclosed, 
the  judgment  lien  creditors  being  parties 
to  the  suit;  and  Mrs.  Quinney  became  the 
purcliaser,  and  on  July  80,  1880,  received 
her  deed  from  the  sherlH, — the  property 
being  described  In  the  foreclosure  proceed- 
ings and  sheriff's  deed  the  same  as  in  the 
mortgage.  Afterwards,  and  in  1880,  on  ac- 
count of  the  confusion  or  mistake  in  the 
description  in  the  mortgage,  she  obtained 
from  Carter's  assignee  in  bankruptc.v,  by 
order  of  the  bankrupt  court,  a  deed  prop- 
erly describing  the  propert.y  Intended  to 
be  mortgaged.  The  plaintiffs,  by  proper 
conveyances,  have  succeeded  to  all  the  in- 
terest of  Mrs.  Quinney  In  the  property  and 
mortgage,  and  by  the  deed  from  Carter's 
assignee,  and  a  deed  from  Carter  himself, 
executed  In  188S,  are  now  the  owners  In 
fee  of  the  property.  This  property  is 
now,  and  has  been  since  the  date  of  Mrs. 
Quinney's  mortgage,  vacant  and  unoccu- 
pied; but  plain  tiffs  and  their  predecesRors 
in  Interest  have  exercised  acts  ot  owner- 
ship over  it,  such  as  grading  streets,  re- 
moving fence,  paying  taxes,  etc.  The  de- 
fendant Kelly,  as  sheriff  of  Multnomah 
county,  under  an  execution  Issued  Febru- 
ary 28,  1891,  upon  the  judgment  In  favor  of 
Mrs.  Fleurot,  (defendant  Dell's  assignor,) 
has  seized  and  levied  upon  said  land,  and 
was  threatening  to  sell  the  same  there- 
under, when  this  suit  was  commenced  to 
enjoin  such  sale,  and  for  the  determina- 


tion of  the  rights  of  the  parties.  The 
court  below  made  and  entered  a  decree 
In  plaintiffs'  favor,  reforming  and  refore- 
closing  the  mortgage  from  Carter  to  Mrs. 
Quinney,  and  ordering  the  property  sold, 
the  proceeds  thereof  to  be  applied  In  pay- 
men  t  of  the  costs  and  d  Isb  u  rsemen  ts  of  this 
suit  and  the  amount  due  on  the  Quinney 
mortgage,  and,  second,  to  the  payment  of 
the  judgments  of  defendants,  according  to 
their  priority.  From  this  decree  the  de- 
fendants appeal.  The  contention  of  de- 
fendants on  this  appeal  is  that  this  is  a 
suit  to  reform  and  foreclose  a  mortgage, 
dated  February  16,  1876,  upon  which  no 
pa.ymentH  have  been  made,  and  is  there- 
fore barred  by  the  statute  of  limitations, 
under  section  5,  Hill's  Code,  or,  if  this  is 
not  so,  their  judgments,  having  been  ob- 
tained without  notice  of  the  equities  of 
Mrs.  Quinney,  are  liens  prior  and  para- 
mount to  the  equitable  lien  of  the  Quinney 
mortgage.  Of  these  questions  in  the  or- 
der suesested. 

1.  Under  the  decision  of  this  court  in 
Anderson  v.  Baxter,  4  Or.  105,  a  suit  to 
foreclose  a  mortgage,  operative  as  such, 
and  upon  which  suit  may  have  been 
brought  within  the  period  of  limitation, 
is  a  suit  upi.n  a  sealed  Instrument,  within 
the  meaning  of  section  5,  Hill's  Code,  and, 
it  no  payments  have  been  made  thereon. 
Is  barred  within  10  years;  but  this  is  not 
a  suit  upon  such  an  Instrument,  but  Is  one 
by  the  owner  in  fee  and  In  the  possession 
of  property  to  enforce  an  equity  in  his 
favor  against  a  person  attempting  to  as- 
sert some  Interest  or  estate  therein  ad- 
verse to  him,  and  which  equity  arises  out 
of  facts  requiring  testimony  to  disclose 
and  a  court  of  equity  to  establish.  It  is 
in  the  nature  of  a  suit  by  the  owner  Id  fee 
to  determine  an  adverse  claim  to  or  in- 
terest in  real  estate,  or  to  remove  a  cloud 
from  the  title.  In  such  case  the  suit  is 
never  barred  while  the  adverse  claim  or 
interest  exists.  While  the  owner  In  fee 
continues  liable  to  an  action,  proceeding, 
or  suit  upon  the  adverse  claim,  he  has  a 
continuing  right  to  the  aid  of  a  court  of 
equity  to  ascertain  and  determine  the 
nature  of  such  claim  and  its  effect  upon 
his  title,  or  to  assert  any  superior  vquity 
In  bis  favor;  and  a  suit  by  him  for  this 
purpose  cannot  be  barred  by  the  statute 
of  limitations,  because  it  Is  a  continuing 
right.  Miner  v.  Beekmau,  .^lO  N.  Y.  337; 
Schoener  v.  Lissauer,  107  N.  T.  Ill,  13  N. 
E.  Rep.  741.  PlaintiHs  are  not  only  the 
owners  in  fee  of  the  property,  against 
which  the  defendants  are  seeking  to  en- 
force their  judgments,  but  are  also.  In 
equity,  the  owners  of  the  Quinney  mort- 
gage and  all  equities  existing  In  her  favor, 
arising  out  of  the  mistake  in  the  descrip- 
tion. These  interests  a  court  of  equity 
will  consider  separately,  and  not  as 
merged.  If  necessary  to  preserve  the  prior- 
ity of  the  equity  over  the  Intervening  lien 
of  defendants.  Har.  Subr.  §704.  Plain- 
tiffs could  safely  rely  upon  their  legal  title, 
and  were  not  bound  to  assort  their  equity 
arising  from  the  Quinney  mortgage  ontli 
an  attempt  was  made  to  enforce  the  lien 
of  defendants.  But  when  this  was  done 
the  aid  of  a  court  of  equity  became  neces- 
sary to  prevent  the  priority  of  defendants' 
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Hen,  and  as  lottjS  (iS  their  lien  contlnned 
a  suit  for  this  purpose  was  not  barred  by 
the  statute  ot  limits  tlona. 

2.  As  a  general  rule,  unless  otherwise 
provided  by  statute,  a  judgment  lien  only 
attaches  to  the  actual,  and  not  the  appar- 
ent, interest  of  the  judgment  debtor  In  the 
land,  and  Is  subject  to  all  equities  which 
were  held  against  the  land  In  the  bandH  ot 
the  judgment  debtor  at  the  time  the  judg- 
ment was  rendered,  whether  known  to 
the  judgment  creditor  or  not;  and.  If 
called  upon  in  a  proper  case,  courts  of  eq- 
uity are  always  ready  to  protect  the 
rights  of  thoHe  who  hold  such  equities  as 
againsc  the  judgment  lien,  and  to  confine 
the  latter  to  the  actual  Interest  of  the 
judgment  debtor,  and  for  this  purpose 
will  correct  a  mutual  mistake  In  the  de- 
scription In  a  mortgage,  and  as  corrected 
give  ft  priority  over  a  subsequently  ac- 
qnired  judgment.  Black,  Judgm.  §  445; 
Freem.  Judgm.  SS  B5B,  357;  Sweet  v.  Ja- 
cocks,  6  Paige,  355;  Churchill  v.  Morse,  23 
Iowa,  229;  Peck  v.  Williams,  113  Ind.  256, 
15  N.  E.  Rep.  270;  Baker  v.  Morton,  12 
Wall.  150;  Bush  v.  Bush,  33  Kan.  556,  6 
Pac.  Rep.  794.  In  Snyder  v.  Martin,  17  W. 
Va.  27B,  after  a  careful  examination  ot  the 
anthorltieR,  It  is  said:  "It  may  therefore 
be  laid  down  as  a  universal  rule,  estab- 
lished by  many  cases,  that  a  judgment  lien 
Is  always  subject  to  every  possible  descrip- 
tion of  equity  held  by  a  third  party 
against  the  debtor  at  the  time  the  judg- 
ment Hen  attached,  and  that  it  is  Immate- 
rial whether  the  rights  of  such  third  party 
consist  of  an  equitable  estate  or  interest 
in  the  Judgment  debtor's  land,  an  equita- 
ble lien  on  bis  land,  or  a  mere  equity 
against  the  debtor,  which  attaches  to  or 
atfects  his  land.  Nor  Is  It  at  all  material 
whether  the  judgment  debtor  has  or  has 
not,  when  he  contracted  bis  debt  or  ob- 
tained Ills  judgment  or  docketed  thn  same, 
notice  of  sncb  equitable  estate,  equitable 
lien,  or  mere  equity.  If  they  be  prior  in 
time  to  the  judgment,  they  will  always  be 
preferred  to  the  judgment  lien.  The  au- 
thorities we  have  cited,  abundantly  sustain 
this  conclusion,  and  there  Is  no  exception 
to  this  universal  rule,  except  where  such 
exception  has  been  made  by  some  statute 
law."  A  judgment  lien  creditor,  until  the 
levy  of  an  execution  issued  thereon,  can  In 
no  Menne,  either  as  a  fact  or  by  statute.  In 
this  state,  stand  in  the  position  of  an  In- 
nocent purchaser  for  value.  His  lien  is  a 
mere  gratuity  conferred  by  law,  for  which 
he  pays  nothing,  and  only  confers  the 
right  to  levy  upon  tlie  land  to  the  exclu- 
sion of  other  adverse  Interests,  acquired 
subsequently  to  the  judgment.  Its  office 
Is  not  to  create  an  estate,  nor  to  Interfere 
with  or  affect  prior  equities,  but  Is  merely 
a  general  lien  securing  a  preference  over 
subsequently  acquired  interests  in  the 
property.  It  is  not  the  result  of  a  levy  or 
any  other  direct  act  against  the  specific 
property,  but  a  mere  gratuity  conferred 
by  statute,  and.  Independently  of  statute 
law,  is  a  charge  upon  the  precise  inter- 
est which  the  judgment  debtor  has,  and 
upon  no  other.  The  apparent  interest  of 
the  debtor  can  neither  extend  nor  restrict 
the  operation  of  the  Hen  so  that  it  shaU 
Incumber  any  greater  or  leas  interest  than 


the  debtor  In  fact  possesses.  The  only 
exception  to  this  rule  In  this  state  is  mad© 
by  section  271,  Hill's  Code,  which  provide* 
that  "a  conveyance  ot  real  property,  or 
any  Interest  therein,  shall  be  void  as: 
against  the  lien  of  a  judgment,  unless  sucb 
conveyance  be  recorded  at  the  time  ot 
docketing  such  judgment  or  transcript 
thereof,  as  the  case  may  be,  or  unless  it 
be  recorded  within  the  time  after  its  exe- 
cution provided  by  law,  as  between  con- 
veyances for  the  same  real  property. "  It 
Is  by  virtue  of  this  section  defendants  con- 
tend that  the  Hen  of  their  judgments  ob- 
tain priority  over  plaintiffs'  equities.  The 
language  of  this  section  is  plain  and  ex- 
plicit, and  no  argument  can  add  to  its 
force  or  meaning.  It  is  clearly  Intended 
only  to  apply  to  conveyances  which,  If  re- 
corded, would  give  notice,  and  not  to  eq- 
uities which  require  the  aid  of  a  court  ot 
equity  to  establish.  The  language  used 
by  the  legislature  is  of  clear  and  definite 
import,  and  the  courts  cannot  put  a  con- 
struction upon  it  which  amounts  to  hold- 
ing the  legislature  did  not  intend  what  it 
actually  expressed.  When  the  legislature 
used  the  word  "conveyance,"  it  evidently 
Intended  an  Instrument  operative  as  such, 
and  not  some  equity  resting  in  parol,  and 
which  Is  not  entitled  to  record.  Floyd  v. 
Harding,  28  Grat.  401;  Shipe  v.  Repass.  2S 
Grat.  716;  Snyder  v.  Martin,  suprn.  Tlie 
object  of  the  statute  is  to  require  parties 
holding  conveyances  to  put  them  upon 
record,  and,  for  a  failure  to  do  so,  to  sub- 
ject tbelr  interest  to  the  liens  ot  subse- 
quently acquired  judgments.  But  in- 
many  cases  the  equitable  Interest  Is  not 
capable  ot  being  recorded,  and  no  laches 
can  be  Imputed  to  the  holder  because  It 
does  not  appear  ot  record.  The  vender 
or  mortgagee  Is  often  deprived  of  his  deed 
or  mortgage  by  the  fraud  of  the  vendor  or 
mortgagor,  or  by  the  mutual  mistake  of 
the  parties,  or  by  death  or  sickness,  or 
some  controversy  in  regard  to  the  precise 
terms  of  the  contract,  and  at  last  is  often 
compelled  to  resort  to  a  court  of  equity 
for  redress.  Such  cases  are  constantly  re- 
curring, and  the  books  abound  with  them. 
The  statute  was  never  Intended  to  apply 
to  cases  ot  this  character;  and  to  hold 
that  they  come  within  its  provisions  is  to 
hold  that  one  man's  property  shall  be 
taken  for  the  debt  of  another,  without  the 
fault  or  negleot  of  the  owner,  and  without 
iixe  possibility  of  guarding  against  it  hy 
the  exercise  of  tbe'greatestdiligetice.  It  Is 
not  susceptible  of  any  such  construction 
without  doing  violence  to  Its  express  lan- 
guage. The  statute  nowhere  provides 
that  a  judgment  shall  be  a  lien  upon  the 
property'  of  the  judgment  debtor  as  It  ap- 
pears ot  record,  but  only  upon  the  proper- 
ty of  the  defendant,  (section  269,  Hill's 
Code,)  extended  by  section  271  to  sucl* 
property  as  he  may  have  conveyed  away» 
and  the  conveyance  is  not  of  record. 

The  mortgage  in  this  case  from  Carter 
to  Quinney  was  inoperative  as  u  convey- 
ance because  otthe  misdescription,  (Meier 
V.  Kelly.  20  Or.  86,  25  Pac.  Rep.  73.)  but  it 
was  recorded,  and  when  reformed  by  a 
court  ot  equity  becomes  oi>erutlve  aa  a 
conveyance,  and  stands  recorded  usi 
against  subsequent  lienholders.    It  is  not 
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a  new  but  the  old  mortgage  wbicb  la  re- 
tormed,  and  that  1b  recorded.  The  decree 
ot  the  coort  beiow  la  therefore  affirmed. 


Franks  et  al.  v.  Sbiplet. 

f Supreme  Court  of  Oregon.    March  4,  1893u 

Wills — Validitt — Who  mat  Contebt. 

1.  One  has  no  standiDg  to  impeacb  a  will  un- 
less he  shows  that  he  is  testator's  heir,  and 
would  inherit  his  estate  were  it  not  for  the  will. 

2.  There  being  nothing  to  indicate  that  tes- 
tator was  not  sane  and  in  full  possession  ol  his 
faculties,  although  he  was  simple-minded  and  il- 
literate, his  will  was  valid  where  the  evidence 
showed  that  it  was  read  to  bim  before  he  signed 
It,  and  that  he  knew  its  contents  and  what  he 
was  doing. 

Appeal  from  circuit  court,  Claclcainaa 
county :  F.  J.  Tavlok,  Judge. 

Suit  toconteat  a  will  by  Adolph  Franke, 
AuKUSt  Franke,  Christopher  Franke,  Wll- 
helm  Franke,  Regina  Daut,  and  Cbriatina 
Dant  againaf  A.  R.  Shipley.  From  a  de- 
cree for  respondent,  complainants  appeal. 
Affirmed. 

C.  D.  A  D.  C.  Latoarette,  for  appellants. 
W.  W.  Thaj-er  and  MlUer  &  Miller,  for  re- 
spondent. 

Pkb Curiam.  This  is  a  auit  toconteat 
the  validity  of  a  will.  It  presents  mainly 
two  qneatioua  of  fact  tube  decided  from 
the  evidence:  First.  Does  the  evidence 
establish  the  heirahip  of  the  plaintiffs  to 
the  testator?  Second.  Does  It  ahow  that 
the  testator  was  of  sound  and  disposing 
mind  at  the  time  of  the  execution  of  the 
will?  Unless  the  platntlHs  were  the  heirs 
of  the  testator,  they  have  no  standing  to 
Impeach  the  validity  of  the  will.  They 
must  establish  by  competent  proof  that 
they  were  the  heire  of  the  testator,  and 
would  inherit  his  estate  were  it  not  for 
the  will.  "  Where  a  party  claims  as  heir, " 
says  Mr.  Lawson,  "they  must  first  ea- 
tablisb  afflrraatively  his  relationship  with 
the  deceased,  and,  second,  t'nat  no  other 
descendiuit  exists  to  impedcthe  descent  to 
the  plnlntlff."  6  Lawson,  Rights,  Rem.  & 
Pr.  13138.  The  will  in  question  was  m«de 
by  John  G.  Franke,  leaving  hia  estate  to 
the  defendant,  who  was  not  a  relative, 
but  a  friend  and  neighbor.  The  plaintiffs 
and  contestants  claim  to  be  his  brothers 
and  sisters.  They  ask  to  set  aside  hIa  will 
on  the  ground  of  a  lack  of  testamentary 
capacity.  It  is  not  necessary  to  load  the 
record  with  the  facts  to  show  the  conclu- 
sion we  have  reached.  While  fullj'  appre- 
ciating the  dlfflculty  of  obtalnIn>;  proof, 
under  the  circumstances,  to  pstal)Ii8h  ped- 
igree, we  do  not  think  the  evidence  Is 
«uflicleiit  to  establish  the  heirship  of  the 
•TonteHtiints  with  the  decedent,  John  G. 
Franke.  But,  If  there  be  any  doubt  on 
this  point,  there  ia  none  in  our  minds  on 
the  second,  namely, that  the  decedent  had 
testamentary  capacity  at  the  time  of  the 
i-xecution  of  his  will.  With  reference  to  the 
nuiount  of  testamentary  capacity  necessa- 
ry. It  has  been  held  by  this  court  that  it  Is 
sufficient  if  the  testator  knew  and  under- 
stood what  be  was  doing,  and  to  whom 
he  waa  giving  his  property  when  he  exe- 
■cuted  his  will.  Clark  v.  Ellla.  9  Or.  128; 
Chrisman  v.  Chrlsman,  16  Or.  127, 18  Pac. 


Bep.  6.  The  evidence  as  to  the  execution  of 
the  will  shows  that  the  will  was  read  over 
to  him  before  aignlng;  that  he  knew  Its 
contents,  and  what  he  waa  doing.  There 
ia  nothing  to  indicate  that  he  was  not 
sane  or  in  the  full  possession  of  bis  facul- 
ties, or  that  he  was  acting  under  any  ex- 
citement or  undue  influence.  He  was  un- 
doubtedly a  simple-minded  man  and  illiter- 
ate, but  lie  was  Industrious,  honest,  and 
economical,  and  during  his  life  accumulat- 
ed a  small  estate.  His  reasons  for  leaving 
hIa  property  to  the  defendant  are  stated, 
and  why  it  waa  not  willed  to  his  relatives. 
We  find  nothing  in  the  circumstances  of 
the  rase  which  would  Justify  us  in  holding 
that  he  lacked  testamentary  capacity, 
and  must  affirm  the  decree. 


Lankin  ▼.  Terwii.ijgeb  et  al. 
(Supreme  Court  of  Oregon.    Marob  4,  1893.) 

BODRDABIBB — WAT8— CbBATION  OF  EaSBMBNT— 

"Appubtbnakcbs.  " 

1.  Where  the  description  in  a  deed  is  by 
metes  and  bounds,  which  are  complete  in  them- 
selves, and  which  are  so  made  as  to  exclude  a 
certain  road,  a  reference  to  the  road  for  the  pur- 
pose of  designating  the  point  from  which  the  de- 
scription starts  and  the  course  of  a  line  tbore- 
from  does  not  show  an  intention  to  make  the  road 
the  boundary  of  the  land,  except  as  it  coincides 
with  the  description  in  the  deed;  and  the  gran- 
tee, therefore,  is  not  entitled,  upon  the  discon- 
tinuance of  the  road  as  a  public  way,  to  claim  an 
easement  therein,  as  appurtenant  to  the  premises, 
against  the  grantor. 

2.  Where  a  certain  way  is  not  necessary  for 
access  to  land  at  the  time  of  the  conveyance  of 
the  land,  but  is  only  a  convenience,  there  being 
other  ways  over  the  intervening  lands,  the  gran- 
tee cannot,  by  subdividing  and  selling  separate 
portions  thereof,  create  a  necessity  for  the  said 
way. 

8.  A  road  which  is  not  annexed  as  an  ease- 
ment to  land,  or  use^  in  connection  therewith, 
does  not  pass  as  one  of  the  "appurtenances,"  un- 
der a  deed. 

Appeal  from  circuit  court,  Multnomah 
county ;  L.  B.  Stear.ns,  Judge. 

Suit  by  J.  V.  Lankin  against  James 
Tcrwilliger  and  Julia  Viola  Richurdson  to 
restrain  defendants  from  interfering  with 
a  right  of  way.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

R.  &  K.  li.  \Villianis  <&  Carey,  for  ap- 
pellants. D.  S.  G.  Alarqiiaui,  for  respond- 
ent. 

Bea.v,  J.  This  auit  is  brought  for  the 
purpose  of  pernetually  enjoining  the  de- 
feiKlants  from  inclosing,  building  upon, 
or  otherwise  obstructing  what  waa  for- 
merly a  county  road  adjoining  plniutin'a 
property  on  the  east.  The  plaintiff 
claims  to  have  a  right  of  way  over  the 
premises  of  defendanta,  the  full  width  of 
the  former  county  road.  From  the  plead- 
ingfl  and  stipulation  of  the  parties,  it  ap- 
pears that  prior  to  and  on  the  3d  day  ot 
January,  1S71,  the  defendant  James  Ter- 
willlger  and  his  then  wife,  Phlllnda,  were 
the  owners  of  the  donation  laud  claim  la 
Multnomah  county,  along  the  east  aide 
ul  which  was  located  a  toll-road,  known 
as  the  "McAdam  Road,"  and  over  and 
across  which  was  located  a  county  ro&u 
leading  from  the  town  or  village  of  Ful- 
ton to  the  city  ot  Portland,  and  used  by 
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the  pabllc  an  and  for  a  public  road :  that 
on  the  3d  day  of  Jananry,  ls71,  Terwll- 
liger  and  wife  sold  and  conveyeil  by  war- 
ranty deed  to  the  Portland  Homestead 
Asaocintlon  that  portion  of  their  dona- 
tion claim  weal  of  the  county  road  afore- 
said, deacriblnK  the  land  so  conveyed  by 
metes  and  bonndB.coininenclnK  at  a  point 
on  the  west  side  of  the  county  road  at  the 
Boatb-east  corner  of  a  piece  of  land  known 
as  the  "Old  Cemetery,"  6  chains  south  of 
tbe  claim  line  between  TerwIUiger  and 
Carruthers;  thence  with  the  meander 
of  said  road  as  follows:  South,  1  degree 
west,  7.60  chains;  soath,  12  deKrees  west, 
7.50  chains;  south,  34'!^  degrees  west,  4.87 
chains,  to  the  south-east  corner  of  this 
tract  of  land ;  thence  by  courses  and  dis- 
tances to  the  place  of  bcKinnlng.  The 
deed  also  contained  tbe  grant  of  a  right 
of  way  for  three  roads,  80  feet  wide,  across 
tbe  iuterrening  lands  of  the  grantors, 
from  the  McAdam  road  to  the  land  con- 
veyed, immediately  after  the  purchase 
by  the  homestead  asBociation,  it  caused 
the  land  to  be  laid  off  into  lots  and  blocks, 
and  a  map  or  pint  thereof  to  be  recorded 
in  tbe  proper  ofBce.  As  so  laid  oft  and 
platted,  the  lots  in  block  B  extend  from 
Douglass  street,  as  designated  on  tbe  plat, 
to  the  county  road.  The  plaintiff  is  now 
the  owner  by  purchase  and  through 
mesne  conveyances  of  all  the  righ  t,  title, 
and  interest  of  the  homestead  association 
in  and  to  the  east  half  of  lot  No.  3,  in  said 
block  B,  and  has  no  way  of  egresH  or  In- 
gress to  or  from  said  property  except  over 
and  along  the  road  or  way  in  controversy 
here.  In  Jannary,  1880,  the  county  of 
Moltnomab  having  acquired  by  purchase 
or  condemnation  the  McAdam  road,  the 
road  over  and  across  the  Terwilllger 
place  was  discontinued  by  the  proper  au- 
thorities, and  relocated  on  what  was 
formerly  tbe  McAdam  road.  Subsequent- 
ly tbe  defendants,  who  are  the  successors 
in  interest  of  Terwilllger  and  wife,  took 
possession  of  tbe  land  formerly  occupied 
by  the  county  road,  and,  having  inclosed 
tbe  same,  erected  two  houses  thereon, 
and  deny  the  plaintiff's  right  to  use  the 
same,  or  any  portion  thereof,  as  a  way 
or  otherwise.  Hence  this  suit,  which 
having  been  decided  in  plaintiff's  favor  in 
the  court  below,  defendants  appeal. 

By  the  location  of  tbe  county  road  over 
the  lands  of  Terwilllger  and  wile,  the  pub- 
lic acquired  no  more  than  a  right  of  way 
as  an  easement  or  servitude,  with  the 
powers  and  privileges  Incident  thereto. 
The  fee,  and  all  rights  of  property  not  in- 
compatible with  the  public  enjoyment  aa 
a  way,  remained  in  the  owners;  and 
wben  the  road  was  abandoned  or  discon- 
tinned  by  act  of  public  authority  tbe  land 
covered  by  it  immediately  .reverted  to 
tbem,  unincumbered  by  the  easement  or 
servitude.  Elliott.  Roads  and  S.  670:  Angel, 
Higbw.  §§  301,  802;  Jackson  v.  Hatha- 
way, 16  Johns.  447. 

Bnt  plaintiff  claims  that,  because  the 
land  sold  and  conveyed  to  the  Port- 
land Homestead  Association  was  at  the 
time  bounded  on  the  east  by  a  public 
highway  over  the  lands  ol  the  grantors, 
tliey  and  their  successors  in  Interest  ere 
estopped  from  setting  up  any  claim  or  do- 


ing any  acts  inconsistent  with  the  noe  of 
tbe  road  or  way  bj'  their  grantee  or  i>er- 
■ons  claiming  under  it,  and  that  the  dis- 
continuance of  the  ruad  by  act  of  public 
authority  only  affects  the  rights  of  the 
public  to  use  the  road  as  a  public  high- 
way. It  seems  to  be  a  settled  rule  of  law 
that  where  a  grantor  conveys  land,  de- 
scribing It  as  bounded  expressly  on  a 
street  or  way  over  his  other  lands,  or  by 
reference  to  a  map  or  plan  upon  which  a 
street  is  shown,  he  and  those  claiming 
under  him  are  forever  afterwards  es- 
topped to  deny  the  existence  of  such 
street  as  to  tbe  grantee,  bis  heirs  or  as- 
signs, and  it  the  way  is  a  public  hlgh- 
vvay,  and  by  competent  authority  should 
afterwards  be  discontinued,  such  grantor 
or  successor  in  interest  cannot  use  tbe 
soil  of  tbe  highway  so  as  to  defeat  the 
right  of  way  of  tbe  grantee,  his  heirs  or 
assigns,  or  render  it  substantially  less 
beneficial.  8  Washb.  Real  Prop.  420; 
Howe  V.  Alger,  4  Allen,  206;  Bank  v. 
Nichols,  64  N.  Y.  66;  Smith  v.  Lock,  18 
Mich.  66;  Sutherland  v.  Jackson,  32  Mo. 
80;  Dawson  v.  Insurance  Co.,  15  Minn.  136, 
(Gil.  102.)  This  doctrine  rests  upon  the 
fact  that  the  grantor,  by  describing  the 
land  as  bounded  by  a  way,  when  he  is  tbe 
owner  of  the  soil  under  the  way.  Intends 
thereby  to  confer  upon  tlie  grantee,  as 
appurtenant  to  the  granted  premises,  tbe 
right  to  use  such  way,  and  whether  It  be 
deemed  to  operate  as  an  implied  grant, 
covenant,  warranty,  or  estoppel,  binding 
on  the  grantor,  his  heirs  or  asHlgns,  is  Im- 
material. "The  right  itself  would  be  in- 
ferred from  that  great  principle  of  con- 
struction," says  Mr.  <;hief  Justice  Shaw, 
"that  every  grant  and  covenant  shall  be 
so  construed  as  to  secure  to  the  grantee 
the  benefits  intended  to  be  conferred  by 
the  grant,  and  that  tbe  gruntor  shall  do 
nothing  to  deleat  or  esseutially  Impair  bin 
grant."  Parker  v.  Framingham,  8  Mete. 
(Mass.)  2GK.  The  question  in  all  such  cases 
is  whether  the  road  or  way  is  intended  as 
the  boundary  of  the  granted  premises. 
Where  tbe  land  Is  conveyed  by  a  certain 
and  definite  description,  as  by  metes  and 
bounds,  the  fact  that  the  boundar.v,  as 
described  in  the  conveyance,  may  be  co- 
incident with  the  line  of  the  way,  does 
not  of  Itself  raise  the  implication  that 
such  way  was  intended  as  tlie  actual 
boundary,  or  confer  upon  tbe  grantee  the 
right  to  use  such  way  as  appurtenant  to 
tbe  granted  premises;  hut  it  must  appear 
from  the  conveyance,  either  directly  or  by 
fair  Inference,  that  it  was  intended  to 
bound  the  land  by  the  road  or  way.  Par- 
sons v.  Johnson,  68  N.  Y.  62. 

Now,  in  the  case  here,  the  landconveyed 
by  Terwilllger  and  wife  to  the  Portland 
Homestead  Association  is  not  described 
as  bounded  by  the  county  road;  nor  do 
we  think  there  is  anything  In  the  convey- 
ance from  which  it  can  he  inferred  that  It 
was  BO  intended  by  the  parties.  The  land 
is  definitely  described  by  metes  and 
bounds,  which  carefully  exclude  the  road, 
and  which  are  complete  and  certain  with- 
out reference  to  it.  The  starting  point 
of  the  description  is  at  a  point  on  the  west 
side  of  the  county  road  at  the  south-east 
corner  of  a  piece  of  land  .HnuWb  4isth« 
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"Old  Cemetery,*  6ve  chains  Bouth  of  the 
claim  line.  This  corner  of  the  cemetery 
lot  Is  the  controlling  monument  In  the  de- 
scription, and  is  definite  and  certain  with- 
out reference  to  the  coanty  road.  In  fact, 
if  this  corner  is  on  the  east  side  of  the 
road  instead  of  the  west  side,  it  would 
still  be  a  controllinK  monument.  It  may 
be  on  the  west  side  of  the  road,  us  stated 
in  the  deed,  and  still  not  exactly  at  or  on 
the  line  of  the  road;  and  from  this  cor- 
ner the  courses  and  distances  are  given  to 
the  south-east  comer  of  the  tract  con- 
veyed, and  by  careful  measurement  ex- 
clude the  land  covered  by  the  road.  The 
only  reference  to  the  road  In  tne  deed  is 
for  the  purpose  of  description,  as  any  oth- 
er mark  or  monument  might  hare  been 
referred  to,  and  with  no  Intention  of  mak- 
ing It  the  actual  boundary  of  the  land,  un- 
less it  should  be  coincident  with  the  de- 
scription as  given  in  the  deed.  Such  a  de- 
scription of  the  granted  premises  does 
not  convey  an  easement  in  an  adjoining 
highway.  Merely  referring  to  a  highway 
for  the  purpose  of  description,  as  any 
other  mark  or  monnment,  is  rery  differ- 
ent from  bounding  the  granted  premises 
by  a  highway  over  the  other  lands  of  the 
grantor,  and  thereby  exposing  himself  to 
the  equities  of  an  estoppel.  King  v.  May- 
or, lOa  N.  Y.  171,  6  N.  E.  Rep.  395.  The 
manifest  intention  of  the  parties,  as  shown 
by  the  deed,  was  to  sell  and  convey  a 
piece  of  land,  definitely  described  bj'  meten 
and  bounds,  containing  100  acres,  and  the 
description  of  which  is  complete  and  cer- 
tain without  reference  to  tlie  road,  and,  in 
effect,  excludes  It.  The  object  and  pur- 
pose of  every  reference  to  tlie  county 
road  in  the  deed  Is — First,  as  a  monument, 
in  connection  with  the  corner  of  the  ceme- 
tery, to  designate  the  starting  point  of 
the  description;  and,  second,  to  indicate 
the  course  of  the  east  line  from  that  point. 
To  hold  that  the  language  of  this  deed 
created  an  easement  in  the  county  road  in 
favor  of  the  grantee  would  l>e  going  be- 
yond any  adjudged  case  which  lias  come 
under  our  ol)servatlon.  The  plaintiff  can- 
not claim  this  as  a  way  of  necessity;  for, 
at  the  time  of  the  conveyance  to  the 
homestead  association,  it  was  simply  a 
convenience,  and  not  necessary  for  access 
to  the  land.  This  right,  depending  upon 
necessity,  only  exists  when  the  person 
claiming  it  has  no  other  means  of  passing 
from  the  granted  premises  into  the  public 
street  or  road.  Washb.  Easem.  "IBS; 
Smyles  v.  Hastings,  22  N.  Y.  217;  Gayetty 
V.  Bethnne,  14  Mass.  49. 

Here  the  grant  of  the  three  rights  of 
way  from  tbeMcAdam  road  over  tlie  inter- 
vening lands  of  the  grantor  destroyed  the 
necessity  for  the  one  claimed,  if  it  other- 
wise existed.  It  was  at  most  only  a  con- 
venience in  addition  to  the  three  granted 
ways.  In  order  to  create  such  a  way  the 
necessity  most  exist  at  the  time  of  the  con- 
veyance, and  as  to  the  whole  tract  con- 
veyed. The  grantee  cannot  subsequently 
subdivide  the  tract,  and  sell  off  a  portion 
in  such  a  manner  as  to  make  a  way  nec- 
essary to  some  particular  portion  thereof, 
which  did  not  exist  as  to  the  whole  tract. 
In  this  case,  plaintiff  purchased  the  por- 
tion now  owned  by  him  after  the  county 


road  had  been  discontinued,  and  with 
knowledge  that  it  was  cut  off  from  Doug- 
las street  by  the  intervening  portion  of 
the  lot,  and  cannot,  therefore,  claim  a 
way  of  necessity,  as  against  defendants, 
which  his  grantors  did  not  have  or  could 
not  claim.  In  other  words,  if  the  right 
now  claimed  was  not  necessary  for  the 
complete  enjoyment  of  the  whole  tract  by 
the  grantee  from  Terwilliger,  such  gran- 
tee could  not,  by  subdividing  and  selling 
separate  portions  thereof, create  a  necessi- 
ty for  a  way  which  was  not  necessary  at 
the  time  of  the  conveyance  to  It.  This 
county  road  was  not  in  any  way  annexed 
as  an  easement  to  the  land  conveyed, 
or  used  in  connection  therewith,  and 
therefore  did  not  pass,  by  the  word  "  ap- 
purtenances" in  the  conveyance,  to  the 
homestead  association.  To  raise  the  im- 
plication of  a  grant  of  an  easement  as  ap- 
purtenant to  the  land,  the  easement  must 
be  de  facto  annexed  to  the  estate  con- 
veyed at  the  time  of  the  grant,  and  must 
be  necessary  to  its  enjoyment  in  the  con- 
dition in  which  it  then  is.  Parker  v.  Ben- 
nett, 11  Allen,  388.  The  decree  of  the  court 
below  is  reversed,  and  the  complaint  dis- 
missed. 

Grabam  et  nx.  v.  Culver  et  al. 
(Supreme  Court  of  Wyoming.  Feb.  18,  1892.) 
Res  Judicata — Suit  against  Husbaxd  and  Wire 
— WirE'8  Disability— Homestead. 
Where  a  purcbassr  of  land  sold  under  at- 
taobment  sued  in  equity  the  attachment  debtor 
and  bis  wife,  prayinK  for  possession  of  the  prem- 
ises, that  he  be  adjudged  the  owaer  thereof,  and 
that  certain  deeds  under  which  the  wife  claimed 
title  be  declared  fraudulent  and  void,  a  decree 
granting  the  relief  sought,  although  neither  it 
nor  the  pleadings  made  reference  to  respondents' 
homestead  rights.  Is  a  bar  to  an  action  to  have 
said  decree  declared  void,  and  to  restrain  the 
execution  of  a  writ  of  possession,  brought  on  the 
ground  that  the  land  constituted  their  homestead ; 
and  that,  notwithstanding  the  wife's  coverture, 
since  Comp.  Laws  1876,  p.  87,  §  26,  provides  that 
"if  a  husband  and  wife  be  sued  together  the 
wife  may  defend  her  own  right;  and  if  the  bus 
band  neglect  to  defend  she  may  defend  for  his 
right  also. " 

Error  to  district  conrt,  Laramie  county. 

Action  by  Jeremiah  Graham  and  Han- 
nah Graham,  his  wife,  against  James  M. 
Culver,  Mowry  A.  Arnold,  and  John  A. 
Martin,  sheriff,  to  have  a  certain  decree 
declared  void,  and  to  restrain  the  execu- 
tion of  a  writ  of  possession  issued  there- 
under. A  demurrer  to  plaintiffs'  petition 
was  sustained,  and  they  bring  error. 
Affirmed. 

Walter  R.  Stall  anfl  R.  W.  Breckons,  for 
plaintiffs  in  error.  Charles  N.  Potter,  tor 
defendants  in  error. 

CoNAWAT,  J.  This  case  stands  on  de- 
murrer to  the  amended  petition.  The  de- 
murrer sets  up  two  grounds:  First,  that 
the  amended  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action; 
and,  second,  that  the  amended  petition 
shows  on  its  face  that  the  matters  put  in 
controversy  by  it  have  already  been  ad- 
judicated. It  seems  that  the  amended 
petition  does  state  facts  sufficient  to 
constitute  a  cause  of  action,  and,  for  rea- 
sons which  will  be  apparent, It  is  assumed 
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that  It  doefl,  nnl^BS  fur  fbe  rpason  that  it 
ahows  a  former  arljndlcatlun  of  those 
facts.  And  this  resolves  the  tivo  grouuds 
of  demurrer  into  one,  ivhlcb  is  sui)staii- 
tially  the  way  in  which  the  cauHe  has  beeu 
stated  and  argaed  by  connsel.  And  the 
questiun  ia,  does  the  amended  petition 
show  on  its  face  that  the  matters  in  con- 
troveray  have  been  adjudicated  in  a  former 
action  ?  If  this  question  should  be  re- 
solved in  the  affirmative  the  JudKnient  of 
the  trial  rourt  must  be  ailirmed;  other- 
wise, reversed. 

The  amended  petition  sets  op  that  there 
was  a  former  action  between  James  M. 
Culver  and  Mowry  A.  Arnold,  the  parties 
in  interest  as  defendants  here,  as  plain  tifls, 
and  Jeremiah  and  Hannah  Graham,  plain- 
tiffs here,  as  defendants.  The  former  ac- 
tion was  by  bill  in  chnncery.  The  amend- 
ed petition  in  this  action  exempiifles  that 
bill  by  copy  as  Exhibit  A,  and  exemplifies 
the  answer  thereto  by  copy  as  Exhibit  B. 
The  amended  petition,  including  these 
exhibits,  shows  substantially  the  follow- 
ing state  of  facts,  wliich,  in  deciding  thla 
demurrer,  are  to  be  talcen  as  true:  The 
said  Jeremiah  Graham  and  Hannah  Gra- 
ham were  husband  and  wife,  and  bad 
occupied  the  premises  in  controversy  as  a 
homestead  since  1874,  but  on  October  24, 
J883,  they  bad,  by  their  joint  deed  execut- 
ed in  legal  form,  conveyed  the  premises  to 
one  A.  S.  Emery,  who,  at  about  the  same 
time,  conveyed  them  to  the  said  Hannah 
Graham;  both  deeds  being  acknowledged 
the  same  day,  October  20,  1883,  and  one 
being  recorded  that  day,  and  the  other  on 
October  31, 1883.  On  the  lOtb  day  of  Jan- 
nary,  1884,  the  said  Caiver  and  Arnold 
commenced  an  action  against  Jeremiah 
Graham  on  a  money  demand,  and  sned 
out  an  attachment  against  him  in  said 
action,  and  had  it  levied  on  the  realty  in 
controversy  as  the  property  of  Jeremiah 
Graham,  notwithstanding  these  convey- 
ances vesting  the  legal  title  in  Hannah 
Graham.  They  obtained  judgment  in 
their  action  against  Jeremiah  Graham  for 
f725,  and  costs,  with  an  order  for  the  sale 
of  the  attached  property,  and  a  special  ex- 
ecntion  issued  for  the  sale  thereof,  under 
which  It  was  sold  by  the  sheriff,  they  be- 
coming the  purchasers  tor  fftlO.  After- 
wards, in  doe  course  of  legal  proceedings, 
the  sale  was  confirmed  by  the  court,  and 
Culver  and  Arnold  received  a  sfaeriff's  deed 
for  the  property.  This  execution  sale  and 
resalting  proceedings  were  bad  without 
any  affidavit  that  the  property  was  worth 
over  $1,500,  which  is  required  to  authorise 
tbesaie  of  a  homestead  property  on  execu- 
tion. Hannah  Graham  appeared  at  the 
execution  sale,  and,  before  the  sale  was 
effected,  forbade  It,  saying  to  the  people 
there  assembled  that  the  property  was  her 
individual,  separate,  and  exclusive  prop- 
erty, and  not  Jeremiah's.  The  confirma- 
tion of  the  sale  afterwards  is  claimed  to 
have  been  procured  without  notice  to 
Jeremiah  Graham;  and,  when  Culver  and 
Arnold  received  their  sheriff's  deed  for  the 
property,  Jeremiah  and  Hannah  Graham, 
still  being  in  possession,  refused  to  surren- 
der possession.  Thereupon  Culver  and 
Arnold  brought  their  bill  In  chancery,  al- 
leging that  they  were  the  owners  of  the 


property  and  entitled  to  Immediate  pos* 
sessiun  thereof,  and  that  they  were  un- 
lawfully kept  out  of  possession  by  Jere- 
miah and  Hannah  Graham,  and  that 
Hannah  Graham's  title  deeds  were  made 
to  delay,  hinder,  and  defraud  the  creditors 
of  Jeremiah  Graham,  and  setting  up  the 
facts  at  length  upon  which  their  title  was 
founded,  and  praying  fur  possession,  and 
to  be  declared  the  owners  of  the  property, 
and  that  Hannah  Graham's  title  deeds  be 
declared  fraudulent  and  void,  and  set 
aside.  The  answer  denied  the  title  and 
ownership  of  Culver  and  Arnold;  denied 
that  they  were  entitled  to  the  possession 
of  the  property;  denied  that  Hannah 
Graham's  title  deeds  werefraudulent;  and 
reslHted  the  granting  of  the  relief  prayed 
for  b  the  bill.  The  supreme  court  of  the 
territory,  reversing  the  trial  court,  grant- 
ed Culver  and  Arnold  substantially  the  re- 
lief they  asked  for,  and  remanded  the  case; 
wnereupon  the  district  court,  by  final  de- 
cretal order,  proceeded  to  carry  out  the 
decree  of  the  supreme  court,  and  granted 
a  writ  of  possession  in  favor  of  Cnlver  and 
Arnold,  and  against  the  plaintiffs  In  er- 
ror, toenforce  and  execute  the  order.  Nei- 
ther bill  nor  answer  suid  anything  about 
any  homestead  right  in  the  premises. 
Plaintiffs  in  error  brought  the  present  ac- 
tion in  the  court  below,  seeking  to  have  the 
sheriff's  deed  to  Culver  and  Arnold  de- 
clared null  and  void,  and  delivered  up  to 
them,  and  canceled  of  record,  and  that  the 
judgment  and  decree  in  the  former  action 
be  declared  null  and  void,  and  that  the 
sheriff  be  perpetually  restrained  from  ex- 
ecuting the  writ  of  possession  issued 
therein ;  and  they  ask  for  a  temporary  re- 
straining order  and  costs. 

Does  this  state  of  facts  show  an  adju- 
dication of  the  issues  presented  In  the 
present  action?  It  Is  claimed  by  the 
plaintiffs  in  error  that  it  does  not  show 
an  adjudication  of  their  homestead  right. 
Was  the  homestead  right  included  In  the 
issues  adjudicated  In  the  former  action? 
That  action  has  more  than  one  object, 
and  the  bill  of  complaint  tendered  more 
than  oneisBue.  One  object,  probably  the 
leading  one,  as  being  the  Immediate  cause 
of  the  commencement  of  the  action,  was  to 
obtain  possession  of  the  property, — to  put 
plaintiffs  in  error  out,  and  to  put  defend- 
ants in  error  in.  To  accomplish  this  alone 
the  appropriate  remedy  would  have  been 
the  legal  action  of  ejectment.  Another 
object,  no  less  Important,  was  to  settle 
the  title  and  ownership  1n  defendants  In 
error  as  against  plaintiffs  In  error,  by  a 
decree  declaring  the  title  deeds  of  Hannah 
Graham  fraudulent  and  void,  and  declar- 
ing defendants  in  error  the  owners  of  the 
property,  as  well  as  entitled  to  the  imme- 
diate possession.  The  setting  a.side  and 
declaring  void  the  title  deeds  of'  Hannah 
Graham  n-as  a  matter  of  purely  equitable 
jurisdiction.  The  twofold  nature  of  the 
relief  sought,  it  being  partly  legal  and 
partly  equitable,  has  evidently  led  to  some 
confusion  of  Ideas,  according  as  the  cause 
has  been  viewed  from  a  legal  or  an  equi- 
table stand-point.  The  supreme  court  of 
the  territory,  in  the  able  and  exhaustive 
opinion  delivered  on  the  occasion  of  re- 
versing the  judgment  of  th*  district  court 
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In  tlie  acHoTi,  nses  tbefollowlnfflangaaee: 
"When  the  property  was  offered  by  the 
sheriff  at  public  vendue,  Hnnnah  GrMhnin, 
wife  of  Jeremiah,  appeared,  and  forbade 
the  Hale,  claiming  for  herself  the  8ule  and 
excluKive  ownership  of  the  pmperty.  Be- 
ing jointly  with  her  husband  in  posses- 
tton,  Bhe  refused  to  Rurrender  to  the  pur- 
tAiasera,  who,  it  appears,  did  not  apply 
■jn  the  confirmation  of  their  deed,  as  they 
mlRht  have  done,  for  the  writ  of  habere 
facias,  or  other  appropriate  execntion,  to 
pnt  them  into  possesBlon  of  the  property, 
which  the  coart,  by  Its  officer,  had  sold 
to  them,  but  sonKht  their  remedy  by  a  hill 
in  chancery  assaillnR  the  alle^^ed  title  and 
ownership  of  the  wife,  and  praying  that 
she  and  her  husband  be  adjudged  to  sur- 
render possession  to  them.  The  appel- 
lants claiming  the  legal  estate  and  the 
riKht  of  entry,  it  would  seem  that  for 
them  the  action  of  ejoctnieiit  was  the 
more  appropriate  remedy ;  but  since  the 
appellees  appeared  In  the  court  below,  and, 
without  objection  to  the  form  of  proced- 
ure, filed  their  answer  controvertinK  the 
material  allegations  ol  the  bill,  inquiry 
upon  this  feature  becomes  animportant." 
21  Pac.  Rep.  694.  With  all  doe  deference 
to  the  known  learning;  and  ability  of  the 
court  which  pronounced  this  criticism,  it 
may  be  permissible  to  8uss«8t  that  the 
criticism  Itself  is  not  a  well-considered 
one,  and  that  had  an  objection  to  the 
form  of  procedure  been  interposed  in  due 
time,  before  answer,  it  would  still  have 
been  unimportant.  The  reference  to  the 
c:)nflrmatton  of  the  deed  is  a  mere  slip  ot 
the  pen;  it  was  the  sale  that  was  con- 
firmed before  the  deed  was  made  or  could 
lawfully  have  been  made.  A  more  impor- 
tant matter  is  as  to  the  method  and  form 
ot  procedure.  It  defendants  in  error 
sought  relief  by  bill  in  chancery,  when 
they  had  a  plain  and  adeqnute  remedy  at 
law,  that  fact  should  not  be  lost  slight  of 
in  consMerine  their  equities  now.  But 
how  could  a  writ  of  haberf  facias,  or  any 
writ  of  that  nature,  be  available  under 
the  state  of  facts  as  they  existed  at  the 
time?  How  could  such  a  writ.  Issued  on 
a  judgment  against  Jeremiah  Graham 
alone,  be  eHectlve  against  Hannah  Gra- 
ham, or  any  oneexcept  Jeremiah  Graham? 
Why  should  a  writ  of  habeif  faciaa  ran 
at  all?  The  attachment  was  not  a  for- 
eign attachment.  The  judgment  was  not 
a  Judgment  in  rem  so  as  to  bind  all  the 
world.  It  was  a  personal  Judgment 
against  Jeremlnh  for  so  much  money, 
with  a  Judgment  order  tor  the  sale  of  the 
property  attached  as  his,  thus  keeping 
alive  the  attachment  lien.  The  court,  by 
its  officer,  had  not  sold  any  property  to 
defendants  iu  error  in  the  sense  ot  war- 
ranting any  title  to  the  property.  It  hud 
simply  approved  the  execution  sale,  and 
ordered  a  sheriff's  deed,  which,  in  the  lan- 
guage ot  the  statute  In  force  at  the  time, 
was  "sufficient  evidence  of  the  legality  of 
sncb  sale  and  the  proceedings  therein  until 
the  contrary  be  proved,"  and  would  "vest 
in  the  purchaser  as  good  and  as  perfect  an 
estate  In  the  premises  therein  mentioned 
as  was  vested  in  the  party  at  or  after  the 
time  when  such  lands  and  tenements  be- 
came liable  to  the  satisfaction  ot  the  Judg- 


ment" Hannah  Ornham,  as  well  ns 
Culver  and  Arnold,  claimed  ownership 
and  right  of  possession  by  virtue  ot  a 
legal  title,  and  one  which  she  claimed  to 
be  paramount  to  theirs,  with  the  advan- 
tage on  h.ir  side  that  she  was  in  possession 
and  they  were  not.  There  had  been  no 
suit,  attachment,  or  Judgment  against 
her.  There  had  been  no  attachment  or 
execntion  levied  upon  property  as  hers. 
There  had  been  no  execution  sale  or  sher- 
iff's deed  of  her  right,  title,  and  interest 
in  any  realty,  vesting  In  the  pnrcbuser  as 
good  and  as  perfect  an  estate  as  had  been 
vested  In  her.  No  writ  in  the  nature  of 
habere  facias  could  run  against  her.  Nu 
right  or  claim  ot  hers  hud  been  adjudi- 
cated, and  there  could  have  been  no  pro- 
priety, and  no  warrant  tn  law  or  in 
equity,  for  attempting  proceedings  to  onst 
her  poHsesHldu  under  process  against  an- 
other person.  iSnch  proceedings,  to  have 
bad  any  effect  at  all  as  to  her  possession, 
must  have  been  arbitrary  and  waotun, 
as  well  as  forcible  and  Illegal:  and  it  she 
had  been  deforced  ot  her  possession  by 
such  means  it  could  not  have  settled  any 
question  allecting  ber  rights  or  equities, 
and  could  not  have  prevented  another 
suit.  See  Mix  v.  King,  56  III.  435,  and  m  1 II. 
145.  We  should  not  approach  the  consid- 
eration of  Hannah  GrHbam's  rights  i\ltb 
the  idea  that  she  could  have  been  legally 
and  effectively  deprived  of  her  possession 
by  such  means.  As  to  the  proper  form  ot 
action  for  Culver  and  Arnold  to  adopt.it 
Is  true  that  an  action  of  ejectment  at  law 
would  have  been  available  to  try  the 
right  ot  possession,  but  it  would  not  have 
been  avallalile  to  vacate  and  set  aside  the 
title  deeds  of  Hannah  Graham.  The  re- 
lief sought  and  the  Issues  tendered  were 
partly  legal  and  partly  equitable.  Eq- 
uity, obtaining  Jurisdiction  for  one  pnr- 
pose,  properly  proceeded  to  administer 
relief  as  to  the  entire  matt3r  within  the 
issues.  That  it  would  do  so  was  evidently 
the  view  ot  the  learned  solicitors  tor  the 
complainants  In  that  suit  when  they 
sought  their  remedy  by  bill  In  chancery. 
Such  was  evidently  the  viewof  theiearned 
solicitors  tor  the  defendants  when  they 
answered  wlthont  making  objection  tu 
the  form  of  procedure. 

There  were  issues  of  equitable  cogni- 
zani-e,  as  well  as  legal,  to  be  determined; 
and  this  brings  us  to  the  question,  what 
were  the  Issues  adjudicated  in  that  snlt? 
Having  endeavored  to  brush  away  some 
of  the  fog  which  had  settled  around  this 
case  and  obscured  Its  surroundings,  we 
will  now  endeavor  to  trace  our  way 
through  the  fields  ot  res  Jmiicata.  In  the 
pleadings  In  contested  suits  there  are  oft- 
en numerous  allegations  more  or  less  inti- 
mately connected  with  the  subject-matter 
of  the  litigation,  and  bearing  upon  the  is- 
sues Involved,  which  are,  in  no  proper 
sense.  Issues  In  themselves,  edthongh  they 
may  be  alleged  on  one  side,  and  denied  on 
the  other.  They  are  evidentiary  matters, 
or  matters  of  persuasive  or  argumentative 
force  as  bearing  upon  the  actual  Issues  in 
the  cause,  but  are  not  issues  In  tbemaelves, 
in  the  sense  of  seeking,  requiring,  or  re- 
ceiving adjudication.  Such  allegations 
may  be  true,  and  still  tbe  party  making 
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tbf>m  not  be  entitled  to  tbe  relief  sougbt; 
tbey  may  be  false,  and  yet  the  party  enti- 
tled to  tbe  relief  on  other  grounds.  Sacb 
allegations  are  not  neceaaarily  included  in 
tbe  iHsupa,  in  tbe  finding  of  facts,  or  In  the 
Judgment.  Unless  specially  pleaded  they 
are  nut  adjudicated.  Courts  have  iiome- 
tlnies  endeavored  to  lay  down  rules,  and 
have  made  suggestions  not  altogether 
barinonious,  as  to  the  metbotls  of  deter- 
mlDlng,  among  these  multitudinous  alle- 
gations, those  -which  constitute  tbe  real 
issues  in  tbe  cause.  Wells,  in  bis  work  on 
Ree  Adjudicata  &  Store  Decisis,  gives 
probably  as  good  a  discuRsion  of  this 
matter  as  any  to  be  found  under  the  rigid 
rules  of  tbe  common  law.  The  same  prin- 
ciples, with  a  more  liberal  conHtruction, 
apply  in  chancery.  We  quote  from  Wells: 
"Sec.  300.  Our  first  Inquiry  herein  is,  what 
is  to  be  regarded  as  a  matter  in  Issue?  It 
is  plain  that  tlieremaybe  subordinate  and 
incidental  matters  tried  dur!ng  the  con- 
troversy; but  they  are  not  to  be  consid- 
ered as  tbe  matter  in  issue  in  tbe  sense  of 
tbe  rule.  Tbe  Kew  Hampshire  court  af- 
fords us  a  clear  though  not  an  exhaustive 
definition,  thus:  'Any  fact  attempted  to 
be  established  by  evidence,  and  contro- 
verted by  the  adverse  party  by  evidence, 
roa.v  besaid  to  be  in  issue  in  one  sense;  as, 
for  Instance,  in  an  action  of  trespass,  if 
tbe  defendant  allegea  and  attempts  to 
prove  that  be  was  in  another  place  than 
that  where  tbe  plaintltt's  evidence  would 
Hhow  him  to  have  been  at  a  certain  time, 
it  may  be  said  that  this  controverted  fact 
is  a  matter  in  issue  between  tbe  parties. 
This  may  be  tried,  and  may  be  tbe  only 
matter  put  in  controversy  by  the  evidence 
u(  the  parties.  But  this  Is  not  tbe  matter 
in  issue  within  the  meaning  of  tbe  rule.  It 
is  that  matter  upon  wliicb  the  plaintiff 
proceeds  by  bin  action,  and  which  the  de- 
fendant controverts  by  bis  pleadings, 
which  is  In  issue.  The  declaration  and 
pleadings  may  show  specifically  whattbls 
is,  or  tiiey  may  not.  If  they  do  not  the 
party  may  adduce  other  evidence  to  show 
what  was  in  issue,  and  thereby  make  the 
pleadings  as  If  they  were  special.  But 
facts  offered  in  eridence  to  establlsb  the 
matter  in  issue  are  not  themselves  in  Is- 
sue, within  the  meaning  of  the  rule, 
though  they  may  be  controverted  on  the 
trial.  Deeds  which  are  merely  offered  in 
evidence  are  not  in  issue,  even  if  their  au- 
thenticity be  denied.  When  a  deed  is  mere- 
ly offered  in  evidence  to  show  a  title, 
whether  in  a  real  or  personal  action,  there 
Is  no  Hon  est  fnctum  involved  in  the  mat- 
ter put  1u  Issue  by  tbe  plea  of  uul  disseisin, 
or  not  guilty,  which  makes  the  execution 
of  that  deed  a  matter  in  icaue  in  the  case, 
notwithstanding  tbe  Jury  may  be  required 
to  pass  on  tbe  fact  ol  its  execution.  Tbe 
verdict  and  Judgment  do  not  establish  the 
tact  one  way  or  the  other  so  that  the  find- 
ing is  evidence.  The  title  is  in  Issue.  The 
deed  comes  in  controversy  directly,  in  one 
sense,— that  is.  in  the  course  taken  b.v  the 
evidence  it  is  direct  and  essential;  but  in 
auotber  sense  it  is  incidental  and  collater- 
al. It  is  not  a  matter  necessary  of  Itself 
to  tbe  finding  of  tbe  issue.  It  may  be 
made  so  by  the  parties.' "  This  language 
baa  been  criticised,  as  confining  tbe  mat- 
T.29r.no.5— 18 


ter  in  issne  and  the  matter  of  res  Jndlcata 
in  limits  too  narrow.  However  that  may 
be,  it  makes  clear  tbe  distinction  between 
matters  which  are  merely  evidentiary,  and 
matters  which  constitute  the  issue.  And 
it  is  clear  that  an  action  of  ejectment 
might  have  been  brcjught  at  law,  and 
prosecuted  to  judgment,  tor  the  posses- 
sion of  the  realty  Involved,  without  mak- 
ing au  Issue  of  the  validity  of  Hannah  Gra- 
ham's title  deeds;  and  the  right  of  present 
possession  might  have  been  adjudicated 
without  putting  tbe  title  in  issue.  In  or- 
der to  adjudicate  and  settle  in  one  action 
all  questions  in  regard  to  the  title  and 
right  of  possegsion  of  the  realty  in  contro- 
versy, it  was  necessary  to  bring  tbe  suit 
in  chancery,  and  to  charge  spcclully  the 
invalidity  of  Hannah  Graham's  tittedeeds. 
Evidently  with  this  view  Culver  and  Ar- 
nold brought  their  bill  in  chancery  prny- 
ing  a  decree  giving  them  possession  of  the 
property  and  declaring  them  the  owners, 
and  declaring  Hannah  Graham's  title 
deeds  void.  But  it  Is  argued  tliat  only 
tbe  last  of  these  three  proposed  issues  was 
actually  made  au  issue  by  the  pleadings 
and  adjudicated.  This  requires  a  more 
critical  examination  of  tbe  pleadings. 
The  bill,  after  showing  a  regular  course  of 
proceedings  in  the  attachment  suit  lead- 
ing up  thereto,  alleges,  in  paragraph  7, 
tlie  execution  and  delivery  of  the  sheriff's 
deed  to  Culver  and  Arnold  tor  the  consid- 
eration of  f910,  paid  by  them  at  the  time 
of  the  sale.  Paragraph  7  of  tbe  answer 
denies  every  allegation  of  paragraph  7  of 
tbe  hill.  Here  is  an  Issue  of  title  formed 
as  fairly  as  ever  Issue  was  formed  by  a 
declaration  of  title  by  deed,  and  a  plea  of 
nnn  est  factum.  As  to  Hannah  Graham's 
title  deeds,  paragraph  9  of  the  bill  charges 
them  to  have  been  fraudulent  and  to  have 
passed  no  title.  Paragraph  9  of  the  an- 
swer denies  every  allegation  of  this  para- 
graphs of  the  hill.  Another  distinct  issue: 
Allegations  connected  witli  the  shewing 
of  title,  but  showing  also  a  right  of  pres- 
ent possession,  are  found  in  several  para- 
graphs of  the  bill,  which  are  denied  by  tbe 
answer,  forming  clearly  an  issue  upon 
Bucl)  right  of  possession  Affirmed  on  one 
side  and  denied  on  the  other,  though  not 
so  tersely  and  succinctly  as  the  other  is- 
sues. Besides,  the  judgment  expressly  ad- 
judicates the  right  of  possession;  and  the 
judgment  is  evidence,  and  conclusive  evi- 
dence, of  what  was  adjudicated.  These 
three  issues  evidently  cover  all  the  mat- 
ters in  controversy  in  that  suit  or  In  this. 
It  is  true  an  injunction  Is  asked  for  in  this 
suit;  but  if  the  matters  included  in  these 
three  issues  be  eliminated  there  will  be  no 
bone  of  contention  left.  The  ground  npo;i 
which  the  injunction  Is  asked  Is  involved 
In  the  determination  of  these  issues.  The 
judgment  of  tbe  district  court  in  favor  of 
Hannah  Graham  was  an  adjudication  of 
all  three  issues  against  her.  Is  that  adju- 
dication conclusive?  and  does  it  include 
and  bar  tlie  homestead  right? 

One  of  the  main  roles  of  estoppel  by 
judgment  reads  thus:  "A  judgment  ren- 
dered by  a  court  of  competent  jurisdiction 
on  the  merits  is  a  bar  to  any  future  suit 
between  tbe  same  parties,  or  their  privies, 
upon  the  same  cause  of  action,  bo  long  as 
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it  remains  unreversed;  or,  as  otherwise 
phrased,  the  doctrine  of  res  adjudlcata.  Is 
plhin  and  Intelligible,  and  amounts  simply 
to  this:  That  a  cause  ot  antlou  once  Anal- 
ly determined,  without  appeal,  between 
the  parties  on  the  merits,  by  a  competent 
tribunal,  cannot  afterwards  be  litigated 
by  new  proceedings,  either  before  the  same 
or  any  other  tribunal."  2  Black,  Judgm. 
§  504.  "It  Is  Important  to  be  obHerved,  in 
this  connection,  that  a  judgment,  when 
oHered  as  evidence  In  a  subsequent  litiga- 
tion. Is  either  conclusive  evidence,  suffer- 
ing no  contradiction,  or  it  Is  ot  no  effect 
at  all;  and  it  Is  not  adralssihluas  evidence 
of  the  matter  on  which  It  t->  offered,  ex- 
cept where  It  Is  conclusive;  that  is  to  say, 
it  can  never  be  admissible  as  tending  to 
prove  a  given  fact,  for  If  It  Is  offered  as  ev- 
idence against  a  stranger  to  the  former 
litigation  It  Is  not  admissible  at  all,  and 
il  against  a  party  or  privy  it  is  conclu- 
sive." Id.  §  505.  "It  is  a  general  rule  that 
a  valid  judgment  for  the  plaintiff  definitely 
and  finally  negatives  every  defense  that 
might  and  should  have  been  raised  against 
the  action;  and  this  U  true,  not  only  with 
respect  to  further  or  supplementary  pro- 
ceedings In  the  same  cause,  bat  for  the 
purpose  of  every  subsequent  suit  between 
the  same  parties,  whether  founded  upon 
the  same  or  a  different  cause  of  action.  A 
party  cannot  relitlgate  matters  whicii 
he  might  have  Interposed  but  failed  to  do 
In  a  prior  action  between  the  same  par- 
ties or  their  privies  in  reference  to  the 
same  subject-matter;  and,  if  one  of  the 
parties  failed  to  introduce  "atterforthe 
consideration  of  the  court  that  he  might 
have  done,  he  will  be  presumei'  to  have 
waived  his  right  to  do  so.  It  a  i)arty 
fails  to  plead  a  fact  he  might  have  plead- 
ed, or  fails  to  prove  a  fact  he  might  have 
proven,  the  law  can  afford  him  no  relief. 
When  a  party  passes  by  his  opportunity 
the  law  will  not  aid  him."  Id.  §  754.  The 
doctrine  Is  well  stated  by  Wells  in  his  trea- 
tise on  Res  Adjudlcata  &  Stare  Decisis: 
"Sec.  253.  The  principle  Is  the  same, 
whether  the  matter  which  might  have 
been  adjudicated  in  the  first  suit  would 
have  been  therein  ground  of  action,  or  a 
defense  against  plaintiff's  claim.  Thus  the 
Illinois  court,  quoting  Bigelow  on  Estop- 
pel with  approval,  say  :  '  It  follows,  also, 
from  the  authorities  considered,  that  a 
valid  judgment  for  the  plaintiff  sweeps 
away  every  defense  that  should  have  been 
raised  against  the  action,  and  this,  too, 
for  the  purpose  of  every  subsequent  suit, 
whether  founded  upon  the  same  or  a  differ-, 
ent  cause;  nor  will  equity  relieve  the  de- 
fenJantfrora  a  judgment  on  any  ground 
of  which  he  should  have  availed  himself  In 
the  action  at  law.'  Sec.  2.t4.  Thus,  in 
a  possessory  action,  a  defendant  is  under 
obligation  to  plead  all  the  titles  under 
which  he  claims;  and  If  he  fails  to  do  so, 
and  judgment  is  rendered  for  the  plaintiff, 
the  defendant  cannot  be  allowed.  In  a  sub- 
sequent suit,  to  set  up  a  title  which  he 
omitted  t<>  plead,  in  order  to  gain  posses- 
sion. Where  au  Issue  is  made  between  the 
parties  to  a  suit,  each  is  presumed  to 
advance  ail  the  evidence  in  his  power  to 
enable  the  issue  to  be  determined  correct- 
ly.   If  one  of  the  parties  neglects  or  does 


not  wish  to  Introduce  a  part  of  his  evi- 
dence when  it  is  known  to  him,  the  Issue 
cannot,  after  a  Inal  decision,  be  opened 
to  enable  him  to  do  so.  If  this  were  pos- 
sible, litigation  would  be  uselessly  con- 
tinued. If  a  party  has  four  titles,  be  could 
Institute  in  succession  four  different  suits 
instead  of  having  the  issue  of  ownership 
determined  In  one  suit.  This  does  not 
conflict  with  the  rule  requiring  a  distinc- 
tion between  matter  ot  the  substance  of 
the  issue  and  mere  matters  of  evidence. 
It  means  only  that  a  substantial  defense 
must  be  set  up  at  tho  first  opportunity, 
and  not  afterwards."  References  to  nu- 
merous cases  sustaining  these  views  will 
be  found  at  the  sections  quoted.  We  will 
not  occupy  space  to  quote  them.  Tliey 
are  abundant  and  uniform. 

But  It  is  urged  that  the  homestead 
right  is  favored  by  the  courts,  and  consti- 
tutes an  exceptiou  to  the  principles  of  res 
JudlcatH.  Now,  this  Is  matter  for  very  se- 
rious consideration.  If  a  judgment  of  a 
court  of  competent  jurisdiction  expressly 
upon  the  question  of  title  or  the  right  of 
possession  of  realty  does  not  settle  that 
Identical  question,  even  as  between  the 
parties  to  the  action  and  their  privies, 
then  would  it  seem  that  there  are  no 
means  adequate  to  the  purpose,  and  that 
Interests  In  realty  can  never  be  secure; 
and,  not  being  able  to  rely  upon  the  judg- 
ment of  our  courts  in  such  matters,  we 
can  never  know  when  our  Interests  in 
realty  are  safe  and  reliable.  Tho  doctrine 
of  favoring  homesteads  seems  to  have 
been  carried  to  its  greatest  extent  in  Illi- 
nois; so  it  will  be  necessary  to  examine 
the  decisions  of  the  courts  of  that  state  to 
ascertain  whether,  in  its  utmost  limit.  It 
is  really  to  the  effect  that  a  judgment  ex- 
pressly upon  the  question  of  title,  or  the 
right  of  possession,  of  real  estate,  is  not 
conclusive  as  between  the  parties  and 
their  privies,  and  whether  a  slumbering 
homestead  right  may  be  resurrected  to 
defeat  the  judgment.  We  will  not  quote 
the  cases  at  length,  which  would  make 
this  opinion  additionally  tedious,  but  will 
try  to  state  their  substance  correctly. 
Over  40  years  ago,  away  back  in  February, 
1S.51,  it  seems  the  legislature  of  Illinois 
yielded  to  their  patriotic  impulses,  and 
passed  a  iiomestead  law  to  take  effect  on 
the  4tb  day  of  July  following.  It  ex- 
empted to  the  debtor,  being  a  householder 
and  head  of  a  family,  a  homestead  to  the 
value  of  $1,000.  About  six  years  after- 
wards, in  1857,  the  legislature  amended 
this,  to  the  effect  that  the  husband  alone 
could  not  conveyor  incumber  the  home- 
stead: but  required  that  the  wife  should 
join,  and  prescribed  how  the  husband  and 
wife  together  might  incumber  or  convey 
the  homestead.  Under  this  legislation 
uinrtgages  were  made  of  homesteads,  and 
suits  were  brought  foreclosing  such  mort- 
gages, making  both  husbands  and  wives 
defendants;  and  the  court  held  that  a  de- 
cree of  foreclosure  in  these  cases,  In  the 
usual  form,  was  not  conclusive  of  the 
homestead  right.  The  former  judgment 
in  the  case  at  bar  is  not  in  a  case  of  fore- 
closure ot  a  mortgage;  and  the  Illinois 
cases  are  analogous  to  this  case  only  as 
instances  of  avoiding,  pro  tanto,  in  favor 
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of  the  homestead  right,  the  effect  of  the 
literal  Iauf;uage  of  the  decree  of  forecIoB- 
are  catting  off  the  riKbt,  title,  and  inter- 
est of  defendantB  in  such  caees.  The  rea- 
son npon  -vvblcb  the  coart  'ounded  this 
aeknowledsred  Innovatton  In  the  law  of 
the  absolute  conclusiveness  of  judKiuents, 
according  to  their  terms,  was  the  legal 
disability  of  the  wife  to  defend  for  her 
own  right.  The  doctrine  is  stated  as  fol- 
lows, in  a  leading  case  nnder  this  law,  de- 
cided In  1863:  "This  mortgage  as  to  the 
homestead  right  is  like  a  mortgage  la 
which  the  wife  has  not  released  her  right 
of  flower,  when  sought  to  be  enforced  In 
deflance  of  that  right.  Suppose,  in  such  a 
case,  the  wife  were  made  a  party  to  a  bill 
to  foreclose  a  mortgage,  without  any 
arerment  that  any  right  of  dower  ex- 
isted, or  that  the  wife  had  released  her 
dower,  and  a  decree  passed  against  the 
husband  and  wife,  foreclosing  the  mort- 
gage, and  ordering  a  sale  of  the  premises. 
None  would  contend  that  the  right  of 
duwer  would  be  affected  by  such  decree, 
or  that  a  sale  under  it  would  convey  the 
premises  freed  from  the  right  <>t  dower, 
and  for  the  simple  reason  that  the  law 
has  provided  a  different  and  an  only  mode 
for  the  release  of  dower.  So  here  the 
statute  has  provided  a  different  and  an 
only  mode  for  the  release  of  the  home- 
stead right  while  the  premixes  are  occu- 
pied as  a  homestead.  The  husband  can- 
not, by  failing  to  make  the  defense  for  him- 
self and  wife,  give  the  mortgage  in  which 
the  wife  has  not  released  thehoniestead  the 
same  practical  effect  which  it  would  have 
had  she  thus  released.  This  would  be  to 
defeat  statute  and  Its  manifest  object  by 
a  mere  form."  Hosklns  v.  Litchfield, 31  III. 
137.  The  disability  ot  the  wile  is  set  up  as 
the  basis  of  thedeoislon,  buttheillnatratlon 
of  the  dower  right  la  not  a  happy  one.  Still, 
we  would  beloath  to  criticise  this  dictum  of 
the  supreme  court  of  the  great  state  of  Illi- 
nois as  to  the  "simple  reason"  why  a  decree 
of  foreclosure  would  not  bar  the  wife's 
right  of  dower  in  the  case  supposed,  but 
we  feel  at  liberty  to  quote  the  language  nt 
the  court  of  last  resort  of  the  state  of 
New  York, giving  Its  view  as  to  thesitnple 
reason  for  the  same  result.  That  court 
says:  "And  when  the  authorities  say 
that  a  judgment  Is  final  and  conclusive 
npon  the  parties  to  it  as  to  all  matters 
which  might  have  been  litigated  and  de- 
cided In  the  action,  the  ezpressioa  must 
be  limited  as  applicable  to  such  matters 
only  as  might  have  been  used  as  a  defense 
in  that  action  against  an  adverse  claim 
therein;  soch  matters  as,  if  now  consid- 
ered, would  Involve  an  inquiry  into  the 
merits  of  the  former  judgment.  The  ex- 
istence of  an  inchoate  right  of  dower  in 
the  plaintiff  would  not  have  been  a  de- 
fense to  the  action  ot  the  receiver  for  a 
sale  of  the  premises,  and  a  satisfaction 
from  the  avails  of  the  sale  of  the  Judg- 
ment debt  which  he  represented.  It  could 
not, It  pleaded  and  sbowo.  have  prevented 
a  Judgment  substantially  that  which  was 
rendered."  Malloney  v.  Horan,  49  N.  Y. 
116.  See,  also,  Whitcomb  v.  Williams,  4 
Pick.  228,  and  King  t.  Chase,  15  N.  H.  13. 
An  inchoate  right  of  dower  may  never 
become  a  perfect  right.    Su  lontL  tui  the 


husband  lives,  and  be  may  In  any  case 
outlive  the  wife,  It  is  not  available  as  a 
defense,  or  as  a  cause  ot  action.  Not  so 
the  homestead  right.  It  Is  a  preseut  and 
continuing  right  of  possession  on  the 
homestead  property,  so  long  as  It  Is  oc* 
cnpled  as  such  under  some  statutes,  or. 
under  other  statu  tee,  such  as  those  of  New 
York  and  Wyoming,  au  absolute  right  to 
a  homestead  property  of  a  certain  value 
or  Its  proceeds  to  an  equal  amount  for- 
ever, and  it  la  available  as  a  defense  to 
an  action  for  the  possession  ot  the  prop- 
erty. The  real  foundation  for  the  doctrine 
which  the  Illinois  court  adopted  was  the 
lefral  disability  of  coverture.  The  cases 
nearly  all  place  it  on  this  ground.  And 
when  this  disability  disappears  the  doc- 
trine disappears.  The  cases  decided  upon 
the  priaeiple  nnder  coiuideration,  as  far 
as  they  have  been  ealled  to  our  attention 
or  fallen  under  the  observation  ol  the 
court,  were  decided  in  1863  and  1864. 
Moore  v.  Titman,  83  III.  358;  Mooers  v 
Dixon,  35  111.  208;  Wing  v.  Cropper,  36  111. 
256.  The  doctrine  then  disappears.  The 
latest  case  in  which  we  find  it  mentioned 
Is  Wright  V.  Dunning,  46  111.  271,  decided 
In  1867;  and  it  was  there  stated  merely  to 
say  that  It  was  not  applicable  in  that 
case.  In  a  very  lucid  and  able  opinion  It 
is  stated  with  its  limitations.  Having 
stated  the  general  role  of  the  conclusive- 
ness of  judgments  accordiiigto  their  terras, 
the  court  proceeds:  "It  may,  however, 
be  said  that  the  right  to  hold  the  bomb 
stead  forms  an  exception  to  the  rule.  It 
has  been  so  held  to  the  extent  that  where 
the  husband  aud  wife  are  made  parties, 
and  they  are  entitled  to  homestead  rights, 
and  they  are  not  relied  upon,  that  the  wife 
is  not  concluded  or  barred  from  asserting 
the  right;  and,  inasmuch  as  she  cannot 
sue  alone  for  the  right,  that  it  may  be  as- 
serted by  the  husband  and  wife,  notwltli 
standing  the  decree  or  judgment.  And 
this  exception  grows  out  of  the  statute 
conferring  the  right,  which  declares  that 
the  husband  alone  cannot  release  thft 
right,  but  that  he  must  be  joined  by  tho 
wife.  If  a  husband  and  wife  were  to  make 
a  mortgage,  and  the  wife  were  to  relin- 
quish her  dower,  but  refuse  to  release  her 
right  of  homestead,  and  when  suit  should 
be  brought  for  a  foreclosure.  It  that  right 
should  be  cut  off  by  the  wife  fulling  to  set 
it  up,  the  husband,  by  refusing  to  insist 
upon  it,  or  to  enable  the  wife  to  do  so, 
sould,  In  this  mode,  release  the  homestead 
without  the  assent  of  the  wife,  and  thus 
defeat  the  statute.  This  court,  however, 
has  not  held,  nor  has  It  Intended  to  hold, 
that  an  nnmarried  bead  ot  the  family, 
capable  ot  releasing  the  homestead,  and 
occupying  It,  tailing  to  assert  the  right, 
where  a  court  Is  called  on  to  pass  upon 
the  right,  that  he  would  not  be  concluded. 
This  is  the  extent  to  which  the  exception 
has  been  carried ;  and  when  a  person,  not 
under  disability,  is  sued,  and  the  home- 
stead right  is  involved.  It  will  be  affected 
by  any  neglect  to  assert  it  precisely  the 
same  as  any  other  right.  Appellee  was 
not  under  disability,  and  should  have  set 
up  and  insisted  upon  the  right  when  be- 
fore the  court  in  the  partition  suit,  and, 
falling  to  do  so  then,  she  should  now  b« 
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preclnded  from  clalmins  the  b«fieflt'*  Tbie 
was  a  Bnlt  by  a  widow  to  enforce  ber 
homeetead  rlj^ht  in  property  beloDKing  to 
tbe  eatate  of  her  deceased  bauband.  Sbe 
WB8  entitled,  on  his  death,  to  both  dower 
and  homcatead,  but,  In  a  salt  tor  parti- 
tion to  which  sbe  was  a  party,  bad  only 
claimed  dower.  Held,  that  sbe  conld  not 
afterwards  claim  berhometitead.  Observe 
the  language:  "And  when  a  person  not 
nnder  disability  is  sued,  and  the  home- 
stead Is  involved,  it  will  be  affected  by 
any  neglect  to  assert  It  precisely  the  same 
as  any  other  right"  Now  consider  this  in 
connection  with  the  following  statutory 
provisions:  "Sec.  26.  If  a  husband  and 
wife  be  sued  together,  the  wife  may  defend 
her  own  right;  and  if  the  husband  neglect 
to  defend  she  may  defend  for  his  right 
also."  Comp.  Laws  Wyo.  1876,  p.  37.  This 
section  was  in  force  In  Wyoming  when 
the  former  action  was  brought,  by  which 
the  title  and  right  of  possession  in  the 
property  in  question  was  adjudicated  as 
between  all  the  jmrties  in  interest  in  the 
present  action.  The  section  continued  In 
force  until  replaced  by  provisions  stiU 
more  sweeping  In  removing  disabilities  of 
married  women  to  prosecute  and  defend 
actions,  l^e  groimd  upon  whicli,  the  Illi- 
nois courts  proceeded  did  not  exist  in 
Wyoming;.  A'll  those  decisions  by  tbe 
Illinois  courts  of  tbe  character  referred  to 
are  of  date  prior  to  tbe  legislation  of  the 
state  removing  the  disability  of  the  wife 
to  sue  and  defend  alone.  tJuch  decisions 
are  not  in  point  under  statutes  such  as 
ours,  or  sucli  as  tbe  Illinois  statnte  of 
1874.  Theeffect  of  such  legislation  is  stated 
in  an  Illinois  case  decided  in  1S86.  Tbe 
court  says:  "We  cannot  think  but  that 
the  effect  of  this  legislation  Is  to  destroy 
the  unity  oi  the  husband  and  wife  In  one 
person,  as  existing  at  tiie  common  law, 
respecting  the  person  and  property  rights 
of  the  wife.  Sbe  now  loses  none  of  the 
rights  pertaining  to  natural  persons— 
that  of  personal  llbertj,  personal  security, 
and  private  property — by  marriage,  to 
any  greater  extent  than  does  tbe  man. 
Regarding  these  absolute  lights,  they  are 
placed  on  an  equality  ;  tlie  same  remedies 
are  open  to  each  to  enforce  those  rights 
or  to  redress  any  injury  arising  from  their 
violation.  The  reason  of  the  rule  esisting 
at  the  common  law,  which  deprives  her 
of  the  right  to  sue  in  ber  own  name,  bas 
ceased,  and  the  rule  itself  ought  to  go 
with  it."  Bassett  v.  BasBett,  20  111.  App. 
513.  And  the  court  might  well  have  added 
that  tlie  legislation  of  that  state,  as  of 
Wyoming,  has  provided  a  new  rule  which 
makes  effective  all  the  rights  which  the 
recent  legislation  baa  given  her, — the  rule 
that  she  may  sue  and  defend  alone.  It  is 
further  to  be  remarked  that  tbe  Illinois 
cases  establishing  the  exception  to  the  ap- 
plication of  the  principal  of  rea  Judicata 
in  favor  of  the  homestead  right  of  a  mar- 
ried woman  under  tbe  common-law  disa- 
bility of  coverture  were  all  cases  of  fore- 
closure of  mortgages.  The  judgment  or 
decree  in  such  cases  does  not  profess  to 
pass  upon  the  title  or  even  the  right  of 
possession  In  the  property  Involved.  It 
■imply  forecloses  and  cats  off  the  right, 
title,  and  Interest  of  defendants,  without 


ascertaining  or  adjudicating,  or  attempt- 
ing to  ascertain  ur  adjudicate,  what  tbe 
extent  of  that  right,  title  or  interest  may 
be.  And  that  Is  all  that  is  sold.  Pur- 
chasers know  that  they  have  to  look  else- 
where to  ascertain  what  right  or  title  they 
are  buying.  They  do  not  look  to  tbe  de- 
cree of  foreclosure  aa  settling  any  qoestioD 
of  title,  or  even  any  possessory  right.  But 
in  cases  like  the  one  at  bar.  In  which  tbe 
title  and  right  of  possession  is  put  in  issue, 
and  litigated  and  a.djudlcated,  they  do 
look  to  the  Judgment  or  decree  as  tbe  very 
highest  possible  evidence  upon  tbe  ques- 
tion adjudicated,  whether  It  be  of  the  titles 
or  pftssession,  or  both.  Tbe  homestead 
right,  if!  set  up  in  the  former  action  and 
proven,  would  have  been  a  complete  de- 
fense to  the  action  for  the  possesion  of 
the  property.  It  would  have  prevented  tbe 
judgment  or  decree  of  the  supreme  court 
in  favor  of  Culver  and  Arnold  and  against 
Jer«nlah  and  Hannah  Qraham  for  such 
possession.  It  cannot  be  set  up  now  with- 
out Involving  an  inquiry  into  the  correct- 
ness of  that  judgment;  therefore  it  be- 
came re*  judicata  under  the  strictest 
limitation  of  the  rule  as  stated  by  Wells, 
by  the  New  Hampshire  court,  and  also  in 
MaUoney  ▼.  Horan,  supra.  See.  also, 
Fiscbli  T.  Fisi-hll.  1  Blackf.  860;  Ulrlch  v. 
Drlschell,  88  Ind.  S-'SS;  Snapp  v.  Snapp,  87 
K.v.  554,  9  S.  W.  Rep.  705;  Lee  v.  Kings- 
bury, 13  Tex.  67;  Cayce  v,  Powell,  20  Tex. 
767;  Tadldck  v.  Eccles,  Id.  782;  Chilson  v. 
Reeves,  29  Tex.  281 ;  Nichols  v.  Dibrell,  61 
Tex.  540;  and  Miller  v.  Sherry,  2  Wall.  237. 
It  bas  been  suggested,  rather  than  ar- 
gned,  that  the  homestead  right  coald 
not  have  been  pleaded  in  tbe  former  ac- 
tion because  it  was  inconsistent  with  the 
plea  of  title  in  Hannah  Graham.  How 
inconsistent  Is  not  apparent.  Our  stat- 
ute recognizes  tbe  homestead  right  in  the 
property  of  the  wife  as  well  as  in  that  of 
tbe  husband.  It  has  been  urged  In  argu- 
ment that  it  was  incumbent  on  the  com- 
plainants in  the  former  action  to  set  up 
the  homestead  right  of  the  defendants 
therein,  and  that  their  failing  to  do  so 
was  concealing  it  from  the  court,  and 
mislearling  the  court.  This  is  a  strange 
rule  of  pleading.  Complainants  cannot 
know  and  have  no  right  to  dictate  what 
defendants  shall  rely  on  in  defending  ac- 
tions. Both  the  title  and  the  right  of 
present  possession  in  tbe  property  In 
question  was  litigated  in  the  former  ac- 
tion. The  final  result  of  that  litigation 
was  an  adjudication  adverse  to  plalntiRa 
in  error.  It  is  now  sought  to  relitigats 
the  same  matter  on  tbe  ground  that  the 
plaintiffs  in  error  had  a  good  defense  to 
the  former  action  which  they  did  not  pre- 
sent, and  that  the  decree  was  conse- 
quently wrong, — not  wrong  as  being  an 
erroneous  decision  of  the  case  as  pre- 
sented, but  wrong  as  not  being  what  It 
ought  to  have  been  it  sncb  defense  bad 
been  presented.  This  is  tbe  condition  of 
the  matter  now,  however  ingeniously  it 
may  be  disguised.  We  cannot  know  what 
the  Judgment  and  decree  would  have  been 
if  such  defense  had  been  presented;  but 
we  do  know  that  if  any  good  defense  bad 
been  presented  and  established  by  abun- 
dant proof,  or  coateBsed  by  tlie  nppuait* 
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party,  and  the  eonrt  had  erroneonsly 
If^norc^  It,  and  bad  erroneonaly  decided 
the  case  on  other  srounde,  and  bad  ran* 
dered  a  flnal  Jadfrmeut  and  decree  clearly 
erroneous,  the  error  could  not  be  cor- 
rected In  thin  proceeding.  When  the  so* 
preme  court  of  tbe  territory,  the  coart  of 
last  renort,  acted  upon  the  matter,  how- 
ever erroneonely,  no  other  court  could 
question  tbe  correctnees  of  its  decision. 
In  abort,  tbe  Jurisdiction  of  tbe  court  In 
tbe  former  action  la  admitted,  and  is  clear 
from  the  pleadiniCB,  and  its  decree  cannot 
be  collaterally  attacked.  It  is  sought  In 
thia  action  to  have  that  decree  declared 
null  and  void.  It  has  not  been  shown  to 
be  null  and  void,  bat  tbe  contrary.  It  has 
not  even  been  shown  that  it  is  erroneous 
on  tbe  case  presented  in  that  action,  but 
Arroneons  because  defendants  had  a  good 
defense  which  they  withheld.  In  the  lan- 
j^naire  of  Wells,  supra:  "If  one  of  the  par- 
ties neK]<*ct  or  does  not  wish  to  introduce 
a  part  of  his  evidence  when  it  is  known  to 
him,  tbe  isane  cannot,  after  a  flnal  decis- 
ion, be  opened  to  enable  him  to  do  so.' 
And  this  would  seem  to  l>e  tbe  rale  in 
proceedlnxs directly  BttackInK  a  Judgment, 
and  a  fortiori  In  cases  of  collateral  at- 
tack. All  matters  of  difference  between 
tbe  parties  In  Interest  In  this  action  are 
abown  by  tbe  petition  to  have  been  ad- 
judicated in  a  former  action.  Tbe  demnr* 
rer  to  tbe  petition  was  tberefure  properly 
Buatained.    The  judgment  is  aiflrmed. 

GaoESBBCK.C.  J.,  and  Mkrbbll.  J.,  con- 
cur. 


(IS  Uont.  1) 

BOUI.DEK    VaLLRT    DITOR    MININO  ft  MtLI/- 
INO  Co.  T.  Farnham. 

(Supreme  Court  of  MurUana.     March  21,  1892.) 

VbNDOR  AKD  ViKDBS  —  BOSI.   Flt>B    PURCHASEK— 
f  ABOL  COKTRACT — SfKCIFIO  PekTOHMANCB. 

1.  Where  a  person  acquired  land  ol  nrbicb 
his  grantor  claimed  to  be  the  equitabln  owner  by 
reason  of  a  parol  coDtract  with  the  holder  of  the 
legal  title,  but  which  contract  was  repudiated 
hv  the  other  party  thereto,  tbe  fact  that  the 
graatee,  with  full  knowledge  of  the  facts,  took 
poBoession  of  the  land,  and  made  valuable  im- 
provements thereon,  can  add  no  weight  to  his 
claim  to  tbe  land. 

2.  Such  person  Is  not  entitled  to  a  deoiee  of 
speciflo  performance,  though  it  be  shown  that 
part  of  the  purchase  money  was  paid  to  the 
•gent  of  tbe  holder  of  the  legal  title,  payment  of 
part  of  the  purchase  price,  anaccompanied  by 
other  equities,  being  Insufficient  to  take  a  parol 
contract  out  of  the  operation  of  the  statute  of 
frauds. 

Appeal  from  district  court,  Jefferson 
eonnty:  Thomas  J.  Ual.braith,  JndKe. 

Action  by  tbe  Boulder  Valley  Ditch  Min- 
ing ft  Milling  Company  against  Frank 
Fambam.  Judgment  for  defendani. 
Plaintiff  appeals.    Reversed. 

Thomas  Joyea,  tor  appellant.  W,  L. 
Hay,  for  respondent. 

Harwood,  J.  Action  in  the  nature  ot 
ejectment  to  recover  postteBslon  of  two 
lots  situate  In  the  town  of  Boulder,  Jef- 
ferson county.  Plalntifi  Is  a  corporation 
orKaniced  and  existing  under  the  laws  uf 
Ibis  state.  Defendant,  by  answer,  admits 
that  on  July  6, 1888,  and  at  all  times  since 
tbat  date,  tbe  legal  title  ti^  tiie  lots  o( 


land  described  In  tbe  complaint  was,  and 
now  is,  in  tbe  plaintiff;  but  denies  tbat 
at  said  time,  or  at  any  time  since,  plain- 
tiff was  or  is  entitled  to  the  possession  of 
said  land,  or  any  portion  thereof;  and 
denies  tbat  plaintiff  is,  or  has  been  since 
about  April,  1883,  tbe  owner  of  said  land. 
Defendant  tben  seta  forth  in  his  answer 
tbe  facts  whereby  he  claims  to  he  tbe  equi- 
table owner  of  said  premises,  which  tacts 
are  alleged,  In  substance,  as  follows: 
That  during  tbe  month  of  April,  1883, 
plaintiff,  by  and  through  its  dnly-author- 
ised  officers  and  agents,  entered  into  a  pa- 
rol contract  for  tbe  sale  ol  said  described 
lots  to  one  John  Barry,  in  consideration 
of  the  sura  ot  $40.  to  be  paid  by  him  as 
the  whole  purchase  price  thereof;  that 
plaintiff,  at  the  time  of  making  such  bar- 
gain or  contract,  received  from  said  Bar- 
ry the  sum  of  f  10  as  part  payment  of  tbe 
purchase  price  ot  said  lots;  and  tbat  it 
was  farther  agreed  between  plaintiff  and 
Barry  that  tbe  balance  of  said  purchase 
price  should  be  paid  after  plaintiff  ac- 
quired tbe  government  title  to  said  lots 
of  land,  and  tbat,  on  payment  of  said 
balance,  plaintiff  should  execute  and  de- 
liver to  said  Barry  a  good  and  sufficient 
deed  of  conveyance  conveying  said  lots  to 
bim:  tbat  In  tbe  year  1 8S3,  after  plaintiff 
bad  acquired  title  to  said  lots  from  the 
United  States  government,  said  Barry 
tendered  tbe  plaintlH,  and  oOered  to  pay, 
the  balance  of  said  purchase  price,  and  re- 
quested the  delivery  to  bim  of  a  deed  of 
conveyance  of  said  lots,  but  that  plaintiff 
refuued  to  receive  said  balance  of  tbe  pur- 
chase price,  and  refused  to  execute  said 
deed,  whicb  refusal  plaintiff  has  ever  since 
persisted  In;  tbat  said  Barry  and  this 
defendant  have  at  all  times  been  ready 
and  willing  to  pay  the  balance  of  said 
purchase  price,  on  delivery  of  said  deed 
of  conveyance;  tbat  plaintiff  is  able  to 
specifically  perform  said  contract  of  siiie, 
and  make  said  conveyance;  tbat  defend- 
ant has  deposited  in  court,  subject  to  the 
order  of  court  and  plain tlR,  the  balance  of 
the  pnrcbaae  price  of  said  lots;  tbat  on 
the  24tb  of  March,  1888,  the  said  John 
Barry,  by  his  deed  of  that  date,  duly  exe- 
cuted, bargained,  sold,  and  quitrlaimud 
the  said  lots  to  this  defendant,  and  ever 
since  that  date  defendant  has  been,  and 
now  Is,  in  the  actual,  exclusive,  and  ad- 
verse possession  thereof;  that  since  said 
date  defendant  has  paid  all  lawful  taxes 
and  assessments  levied  upon  said  lots,  and 
erected  permanent  improverofnts  thereon 
ot  the  valueof  91,(>00.  It  Is  further  alleged, 
as  a  defense,  that  at  the  time  ot  making 
said  contract  of  sale  of  said  lots  to  John 
Barry,  In  the  mouth  of  April,  188,3,  he  en- 
tered into  actual  possession  thereof,  and 
ever  since  has  held  actual,  exclusive,  and 
adverse  possession  thereof.under  saidcon- 
tract  of  purchase,  until  he  conveyed  the 
same  to  this  defendant,  since  which  time 
this  defendant  has  continued  to  hold  the 
actual,  exclusive,  and  adverse  possession 
of  said  lots:  and  upon  this  statement  of 
adverse  possession  defendant  avers  that 
plaintiff's  action  is  barred  by  the  provis- 
ions of  section  29,  Code  Civil  Proc.  Up- 
on the  defense  thus  set  forth  defendant  de- 
mands a  decr^  requiring  plaintiff  to  ex- 
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ecute  and  deliver  to  bim  a  proper  and 
Bnfficlent  deed  of  conveyance  ot  said  lots, 
or,  npon  failure  bo  to  do,  that  the  court 
cause  tbCBame  to  be  conveyed  in  the  man- 
ner usually  adopted  by  courts  of  equity 
in  BDCh  cases.  Ail  the  allegations  of  de- 
fendant's answer  setting  up  equitable  title 
In  himself  are  denied  by  plaintiff's  replica- 
tion. The  only  issue  tried  was  that  re- 
lating to  the  equitable  title  alleged  by  de- 
fendant, and  all  the  questions  presented 
for  consideration  on  this  appeal  relate  to 
said  alleged  equitable  title.  This  appeal 
Is  taken  from  an  order  overruling  plain- 
tiff's motion  tor  a  new  trial,  and  from  the 
judgment  entered  in  favor  of  defendant. 
Among  the  aflsignments  of  grounds  for 
new  trial  are:  (1)  Insnfflciency  of  evidence 
to  jnstify  the  verdict,  findings,  and  decis- 
ion of  the  court  and  ]urv,  and  tbattlie 
same  are  against  law;  (2)  error  of  law 
occurring  at  the  trial,  and  excepted  to  by 
the  party  moving  for  new  trial. 

The  questions  presented  will  be  deter- 
mined by  a  review  of  the  evidence,  to  see 
whether  or  not  the  same  is  sutllctent  tu 
Hustain  the  equitable  title  to  said  land, 
asserted  by  defendant.  At  the  commence- 
ment of  this  inquiry  it  is  proper  to  ob- 
serve that  the  claim  setup  by  defendant 
ought  to  be  determined  by  a  considera- 
tion of  theequltable  title  to  said  land,  if 
any,  acquired  by  defendant's  grantor, 
Barry,  without  reference  to  any  acts 
which  have  been  done  by  defendant,  Farn- 
hani,  in  the  way  of  taking  possession  of 
said  land,  and  erecting  Improvements 
thereon,  as  alleged  in  his  complaint  and 
shown  by  the  evidence.  There  is  no  rea- 
son shown  whereby  the  fact  that  defend- 
ant, Farnham,  entered  upon  and  took 
possession  of  said  land  in  18S8,  and  erected 
valuable  Improvements  thereon,  should 
be  considered  as  giving  greater  weight  to 
bis  alleged  equitable  title  than  could  have 
been  given  to  the  equitable  claims  of  his 
predecessor  and  grantor,  Barry,  who 
bad  never  taken  actual  possession  of  the 
lots  in  controversy ,  or  erected  any  Improve- 
ments thereon  whatsoever.  In  cases 
where  possession  has  been  delivered  by 
the  vendor,  under  a  parol  contract  for  the 
sale  ot  land,  and  the  purchaser  has  en- 
tered under  such  conditions,  and  made 
valuable  improvements,  in  good  faith, 
relying  upon  the  promise  of  the  vendor  to 
convey,  the  fact  ot  delivery  of  possession, 
and  the  making  ot  mprovements  under 
such  conditions,  has  always  been  given 
great  weight,  as  bearing  upon  the  equi- 
table right  of  the  vendee  to  a  decree  for 
specific  performance.  But  not  so  in  cases 
where  a  party  enters  into  possession  of 
premises  under  an  alleged  right  to  pur- 
chase, where  the  right  to  entry  has  not 
been  expressly  given  to  the  purchaser;  or 
where  the  existence  of  the  alleged  con- 
tract (or  sale  and  purchase  is  a  matter  of 
dispute  between  the  parties,  and  the 
party  taking  possession  has  notice  of  snch 
dispute,  and  good  reason  to  believe  that 
bis  demand  for  specific  performance  of 
Hoch  contract  will  be  resisted.  In  such 
cases,  where  possession  is  taken  and 
Improvements  made,  the  same  adds  no 
weight  to  the  equity  of  the  alleged  pur- 
chaser.   Wbat  are  the  facta   upon    tbia 


point  in  the  case  at  bar?  It  is  shown  by 
tbe  testimony  of  said  Barry,  defendant's 
grantor,  a  witness  called  on  behalf  ot  de- 
fendant, that  the  alleged  parol  contract 
for  the  sale  and  purchase  ot  said  lauds 
was  entered  Into  by  and  between  Barry 
and  one  Elder:  the  latter  acting,  or  as- 
suming to  act,  as  agent  of  plaintiff  in 
making  said  contract.  This  witness  tes- 
tified that  plalntltt  had  repeatedly,  and, 
on  every  occasion  when  the  matter  was- 
presented,  emphatically,  retased  to  recog- 
nise the  alleged  sale  ot  said  lots  to  Barry 
by  said  Elder;  refused  to  receive  tbe  bal- 
ance ot  the  alleged  purchase  price  when 
the  payment  thereof  was  ottered;  and 
that  plaintiff  had  at  all  times,  when  said 
contract  was  asserted  by  Barry,  refused 
to  recognize  the  same  as  binding,  and  re- 
fused to  ratifv  or  carrv  the  same  into 
effect.  The  testimony  shows  that  this 
refusal  on  the  part  of  pliantiff  to  recognize 
said  contract  had  been  persisted  in  from 
the  time  Barry  first  asserted  the  contract 
to  plaintiff's  officers,  about  the  year  1883 
or  1884,  to  the  year  1888,  when  quitclaim 
was  made  by  Burry  of  his  Interest  io  said 
lots  to  defendant,  Farnham;  that  during 
said  period,  on  several  occasions,  Barry 
had  demanded  of  plaintiff's  ofScers  a  rec- 
ognition  of  said  alleged  contract,  and  tbe 
execution  thereof.  It  is  further  shown 
that  defendant,  Farnham,  was  fully  aware 
of  the  facts  relatiue  to  said  dispute,  and 
the  repudiation  of  said  contract  by 
plaintiff,  when  he  procured  the  quitclaim 
deed  ot  Barry's  alleged  Interest  or  claim 
in  and  tu  said  lots,  in  tbe  year  188S,  and 
entered  iuto  possession  thereof,  and  pro- 
ceeded to  make  the  Improvements  there- 
on. Indeed,  it  is  shown  by  defendant's 
witness  Barry  that  defendant,  Farnham, 
was  present  on  one  occasion  when  Barry 
requested  plaintiff  to  carry  out  said  al- 
leged contract  tor  the  sale  ot  said  lots, 
which  was  then  refused.  In  this  regard, 
in  his  testimony,  Barry  says:  "Ifl  could 
have  got  Mr.  Hotter  [plaintiff's  preai- 
dent]  to  take  the  money,  I  would  have 
built  a  house  on  tbe  property.  •  •  • 
Farnham  and  I  were  present.  I  could 
not  get  a  deed  tor  the  lots.  I  went 
into  Helena  to  pay  tor  the  lots,  and  I 
could  not  get  a  deed,  because  they  woald 
not  accept  the  money.  I  told  Mr.  Farn- 
ham that.  He  was  willing  to  take  tbe 
lots  anyway.  I  told  him  ot  the  conversa- 
tion I  had  with  Mr.  Hotter  before,  about 
offering  him  the  money,  and  that  he 
wouldn't  accept  it  or  give  me  a  deed." 

With  this  knowledge,  defendant,  Farn- 
ham, procured  from  Barry  a  quitclaim  ot 
his  interest  or  claim  in  and  to  said  prem- 
ises, and  entered  into  possession  and  made 
the  improvements,  and  now  relies  upon 
such  entry  and  improvements  as  giving 
additional  strength  to  bis  alleged  equity, 
over  and  above  the  claims  of  his  grantor. 
Barry,  in  respect  to  the  premises  In  dis- 
pnte;  but  we  areot  opinion  that  tbe  samo 
should  add  no  weight  to  tbe  equitable 
claims  which  Barry  may  have  acquired  by 
virtue  of  the  alleged  purchase,  or  bargain 
for  purchase,  made  with  Elder  in  18(S, 
and  that  tbe  same  ought  to  bedetermined 
entirely  upon  a  consideration  ot  that  trans- 
action, and  the  acts  of  Barry  In  reference 


Digitized  by 


Google 


Mont.)    BOULDEB  VALLEY  DITCH  MINING  &  MILLING  CO.  e.  FABNHAM.       279 


to  said  premises.  It  Is  proper  to  add  in 
this  connection,  also,  tbat  the  testimony 
of  defendant,  Farnham,  to  the  effect  that 
he  bad  completed  the  erection  and  turnisb- 
Ing  of  a  house  on  said  premises  before  there 
was  any  service  of  papers  on  him  by 
plaintiff,  or  any  member  oragent  of  plain- 
tlB  objected,  is  without  force,  in  view  of 
defendant's  linowledge,  shown  by  the  evi- 
dence of  h la  witness  Barry.  Special  flnd- 
iugs  of  the  jury.  Nob.  7,  8,  9,  10.  and  24, 
relate  to  this  point.  Thejury  found  that  de- 
fendant, Farnham,  erected  Improvements 
on  said  lots  of  the  value  of  between  ¥1,700 
and  >1,800;  that  plaintiff  had  notice  or 
knowledge  of  the  fact  tbat  Farnham  was 
constructing  such  improvements  on  said 
lota;  that,  under  ali  the  circumstances, 
plaintiff  was  bound  to  take  notice  of  the 
fact  that  defendant,  Farnham,  was  en- 
gaged in  erecting  buildings  on  said  lots; 
that  plaintiff,  neither  by  agent  nor  in  any 
other  manner,  objected  to  the  operations 
of  Farnham  on  said  premises;  that  plain- 
tiff did  not  consent  to  delendant's  taking 
possession  of  said  lots,  but  never  made 
any  objection  thereto.  The  force  and 
effect  of  these  findings,  if  any  force  or  effect 
could  be  given  to  them  in  view  of  other 
facts  in  the  case,  is  neutralized  by  findings 
nnmbered  21,  22,  and  23,  wherein  the  jury 
fonnd  to  the  following  effect:  Tbatl>efure 
defendant  took  possession  of  said  land  he 
knew  tbat  plaintiff,  through  its  president, 
had  refused  to  accept  the  balance  of  the 
money  claimed  to  be  due  on  the  lots,  and 
had  refuf-ed  to  give  Barry  a  deed  for  the 
same;  thatdefendant  knew  before  he  com- 
menced to  erect  improvements  upon  said 
land  that  plaintiff  had  repudiated  the  al- 
lied contract;  that  when  defendant  en- 
tered into  possession  of  said  land,  and 
erected  improvements  thereon,  he  did  not 
believe  that  plaintiff  acknowledged,  or 
recognized  as  valid,  the  contract  under 
which  defendant  claims.  These  latter 
findings  are  in  harmony  with  the  evidence 
above  recited,  showing  defendant's  actual 
knowledge  of  plaintiff's  repudiation  of  the 
alleged  contract  for  the  sale  of  said  lots, 
which  defendant  seeks  to  have  enforced; 
and  tbat  plaintiff  had  expressly  refused  to 
recognize  or  carry  out  said  alleged  con- 
tract, or  receive  any  payment  thereon. 
Under  these  circumstances,  defendant  can- 
not assert  with  any  force  tbat  be  was 
misled  by  any  act,  declaration,  or  silence 
of  plaintiff  in  reference  to  said  lots,  or  the 
alleged  contract  for  the  purchase  thereof 
by  Barry;  nor  can  ho  complain  o(  the  fact 
tbat  plaintiff  gave  him  no  notice  to  vacate 
said  lots,  or  refrain  from  taking  posses- 
sion or  making  improvements  thereon. 
It  therefore  becomes  clear  that  defend- 
ant's operations  on  said  lots  in  the  year 
1888  cannot  be  considered  as  strengthening 
In  the  least  the  equitable  claims  acquired 
by  Barry  through  the  alleged  contract  for 
purchase  made  with  Elder  in  18S3.  Wood 
V.  Thornly,S8  111.464;  Parke  v.  Ueewrlght, 
20  Mo.  85;  Pom.  Spec.  Perf.  Cont.  126- 
129;  Pom.  Eq.  Jur.  §§  812,  813, 1409;  Car- 
tin  V.  Hammond,  10  Mont.  1,  24  Pac.  Rep. 
629. 

Did  Barry  acquire  sncb  equitable  rights 
in  and  to  said  premises  as  would  have  en- 
titled bim  to  a  decree  for  speciflc  perform- 


ance? It  has  been  said,  and  advisedly, 
upon  careful  consideration  of  the  case, 
that  Barry  neither  went  into  actual  pos- 
session of  said  premises, nor  made  any  im- 
provements thereon.  The  jury  returned 
a  finding  to  the  effect  that  Barry  went 
into  possession  of  said  land  on  making 
the  bargain  with  Elder  for  the  purchase 
thereof,  in  188.1.  We  are  unable  to  find  any 
evidence  in  the  record  to  support  such  a 
finding.  There  is  ample  evidence  show- 
Inc  the  contrary  fact,  and  no  evidence  in 
support  of  it  to  raise  a  conflict  on  that 
point.  Indeed,  it  would  seem,  from  the 
presentation  of  the  case  made  in  the  brief 
of  counsel  for  respondent,  that  the  allega- 
tion of  Barry  having  taken  and  held  ad- 
verse posses-sion  of  said  lots,  as  averred  in 
the  answer,  was  abandoned,  for  the  rea- 
son, no  doubt,  that  there  was  no  evidence 
produced  tosupport  that  allegation.  Tlie 
evidence  shows,  without  controversy, 
that,  when  the  alleged  parol  t>nrgain  was 
made  by  Barry  with  Elder  for  the  pur- 
chase of  said  lots,  the  same  had  not  been 
platted  as  a  portion  of  tiie  town  of  Boul- 
der. Nor  was  the  same  platted  until  the 
year  1887.  It  is  further  shown  that  up  to 
the  year  1888,  w^hen  defendant,  Farnham, 
commenced  to  build  thereon,  said  land 
was  as  bare  as  the  open  prairie  lands  In 
that  vicinity ;  "that  said  lots  were  simply 
unimproved  vacant  lands."  It  is  not 
asserted  anywhere  In  the  evidence  that 
any  agreement  was  made  to  the  effect  that 
Barry  should  have  immediate  possession 
of  said  lots,  or  that  he  ever  entered  upon 
and  took  actual  possession  thereof;  nor 
Is  it  asserted  that  Barry  did  any  act  in 
reference  to  said  lots,  in  person  or  by 
agent,  which  can  be  construed  as  taking 
and  holding  actual  possession  thereof. 
Under  these  circumstances,  we  must  pre- 
sume that  the  possession  remained  with 
the  holder  of  the  legal  tItlQ  thereof. 
Lamme  v.  Dodson,  4  Mont.  56l).i  As  seen 
by  the  testimony  of  Barry,  he  refrained 
from  building  on  said  lots,  because  the 
validity  of  the  alleged  contract  for  the  sale 
thereof  to  him  was  disputed  by  plaintiff, 
and  in  this  he  acted  with  more  prudence 
than  defendant,  Farnham.  The  only  act 
which  Barry  did,  by  way  of  part  perform- 
ance of  the  alleged  parol  contract  for  the 
purchase  of  said  lots,  was  the  payment  of 
$10  on  the  purchase  price  alleged  to  liave 
been  agreed  upon  therefor.  Of  course, 
this  was  in  fact  no  payment,  so  far  as 
plaintiff  was  concerned,  unless  Elder  was 
authorized  to  act  for  plaintiff  in  making 
such  negotiation  and  receiving  such  pay- 
ment. But  even  granting,  for  the  purpose 
of  the  discussion  of  this  point,  that  Elder 
had  such  authority,  still  part  payment 
alone  Is  not  such  part  performance  of  a 
parol  contract  for  the  sale  of  real  estate 
as  will  sustain  an  action  for  specific  per- 
formance of  the  contract,  because  the 
party  aggrieved  has  an  adequate  remedy 
in  damages.  Ducle  v.  Ford,  8  Mont.  233,^ 
and  cases  cited;  Parke  v.  Lee w right,  su- 
pra; Pom.  Spec.  Perf.  Cont.  §  112,  and 
cases  cited.  See,  also.  Townsend  v.  Hous- 
ton, (Del.,)  reported  in  27  Amer.  Dec.  732, 
followed  by  the  editor's  note,  in  which  is 

>a  Fac.  Rep.  a&S.  <  19  Pac.  Bep.  41i. 
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gathered  a  multitude  of  cases,  to  the  eftect 
that  payment  or  part  or  the  whole  ol  the 
purchase  price,  unaccompanied  by  other 
equities.  Is  not  sufficient  to  take  a  parol 
contract  fur  tiie  sale  of  lands  out  of  the 
operation  of  the  statute  of  frauds. 

It  is  needless  to  go  further  In  the  consid- 
eration of  this  case  to  find  whether  or  not 
It  is  shown  that  Elder  was  authorized  to 
make  contracts  for  the  sale  of  plaintiff's 
land  at  the  time  said  contract  is  alleged 
to  have  been  made,  because,  as  before  ob- 
served, granting  that  point,  defendant's 
case  is  not  sufficient  to  support  a  decree 
for  specific  performance.  The  defense  set 
up  in  this  action  is  purely  an  equitable 
one,  and  the  facts  upon  which  defendant 
Is  eutitled  to  rely  to  support  bis  equitable 
title,  when  admitted,  are  not  sufficient  to 
sustain  a  decree  In  his  favor.  The  flud- 
ings  of  the  Jury  in  the  case,  relating  to  de- 
faudant's  equitable  claims,  were  advisory. 
We  therefore  conclude,  upon  a  full  consid- 
eration, that  the  court  should  have  dlsr»- 
garded  certain  special  findings  of  the  jury, 
above  set  out,  which  are  unsupported  by 
evidence,  and  should  have  pronounced 
ludgment  on  the  remaining  findings  In 
favor  of  plaintiff.  It  is  therefore  ordered 
that  the  case  be  remanded,  with  directions 
to  the  court  below  to  set  aside  and  vacate 
the  Judgment  entered  iu  said  action,  and 
enter  Judgment  in  favor  of  plaintiff,  in- 
cluding costs. 

BuiKB,  C.  J.,  and  Db  Witt,  J.,  concur 


(U  Moat.  S13) 

Work  et  al.  t.  Northkrn  Pao.  B.  Co. 

(Supreme  Court  of  Momiana.    Feb.  8, 18BS.) 

Apnuii— TiMB  OP  Takimo — Admittino  TnuuroBT 

— RBLBASB  or  jDOaMBNT. 

1.  Ter.  Code  Civil  Proc.  {  804.  provides  that 
S  Judgment  should  be  entered  in  a  record  of  the 
court,  to  be  called  the  "Judgment  Book, "  Rev. 
8t.  U.  B.  S  914,  provides  that  courts  must  con- 
form generally  to  the  practice  provided  for  the 
territorial  courts,  "as  near  as  may  be. "  Held, 
that  where  it  was  the  pactioa  of  the  district 
court  of  the  territory,  when  sitting  as  the  dis- 
trict or  circuit  court  of  the  United  States,  to  en- 
ter its  judgments  only  in  a  book  known  as  the 
"Journal  of  Prooeedings, "  such  entry  was  sutU- 
cient  as  between  the  parties,  and  the  time  within 
which  an  appeal  might  be  taken  commenoed  to 
ran  from  such  entry. 

a.  Where  the  record  papers  in  the  case,  and 
verdict  on  which  such  judgment  was  entered, 
were,  after  statehood,  transferred  to  a  state 
court,  in  pursuance  of  the  enabling  act,  and 
Judgment  entered  therein  nunc  pro  tunc  on  the 
same  verdict,  a  satisfaction  of  tihe  first  Judgment 
entered  would  be  a  satisfaction  of  both. 

Appeal  from  district  court,  Gallatin  coun- 
ty; M.  J.  LiDDBLL,  Judge. 

Action  by  .lohn  F.  Work  and  John  F. 
Locke  against  the  Northern  Pacific  Kail- 
road  Company.  Judgment  for  plaintiffs. 
DefRndant  appeals.    Affirmed. 

Cullen,  Sanders  &  SbeItoo,tor  appellant. 
Allan  R.  Joy  and  B.  P.  Cadv*ell,  for  re- 
spondents. 

Habwood,  J.  It  appears  from  the  rec- 
ord on  appeal  In  this  case  tbat  the  action 
was  commenced  on  the  23d  day  of  Decem- 
ber, A.  D.  1887, in  "the  district  court  of  the 
third  Judicial  district  of  the  territory  ol 


Montana,  sitting  for  the  trial  of  causes 
arising  under  the  constitution  and  laws 
of  the  United  States,  at  Boseman,  Mont." 
The  action  was  brought  to  recover  dam- 
ages for  the  alleged  killing  of  350,  and  the 
Injury  of  50,  head  of  sheep  belonging  to 
plaintiffs,  by  the  alleged  careless  and  neg- 
ligent running  of  an  engine  against  and 
upon  said  sheep.  On  the  29th  day  of  May, 
1889,  the  cause  was  tried  in  said  district 
court,  sitting  for  the  trial  of  causes  aris- 
ing under  the  constitution  and  laws  of  the 
United  States,  and  the  Jury  Impaneled 
therein  returned  a  verdict  In  favor  of  the 
plaintiffs  in  the  sum  of  91,200.  The  rec- 
ord of  the  trial  and  determiuation  of  the 
action  In  said  court,  so  far  as  determined 
by  that  court,  is  evidenced  by  certain 
record  entries  certlOe<1  to  this  court  In  a 
supplemental  transcript  thereof,  as  fol- 
lows: "May  term.  Wednesday,  May  2», 
1889.  8rd  day.  Court  opened  pursuant 
to  adjournment.  Present:  Honorable 
M.  J.  Llddell,  Judge;  Geo.  W.  Irvln,  Esq., 
U.  8.  marshal;  T.  A.  Garrett,  clerk. 
John  F  Work  and  John  F.  Locke,  plain- 
tiffs, vs.  The  Northern  Pacific  Railroad 
Company,  defendant.  740.  This  cause 
coming  on  regularly  for  trial  the  plalntlts 
appear  by  their  attorney,  Allan  R.  Joy, 
Esq.,  and  the  defendant  by  its  attorneys, 
Messrs.  O.  F.  Qoddard  and  Charles  8. 
Hartman,  whereupon  the  following  Jnry 
was  duly  sworn  and  impaneled  to  try  the 
issues  iu  said  cause,  to-wit,  A.  Jones,  J. 
A.  L.  Snyder,  Geo.  R.  Utover,  Wni.  Blain, 
John  Smith,  Geo.  L.  Danford,  T.  H.  Wal- 
ters, David  Simpson,  W.  W.  Livingston, 
Joseph  Clancy,  Joseph  Seright,  L.  J. 
Sypes.— twelve  good  and  lawful  men. 
Thereupon  the  plaintiffs  proceeded  to  In- 
troduce their  evidence,  and  there  were 
sworn  on  their  behalf  J.  F.  Locke,  Joseph 
Brinton,  James  Martin,  Joseph  Korunti. 
and  John  F.  Work,  witnesses.  And,  the 
plaintiffs  having  dosed  their  evidence, 
there  was  sworn,  on  behalf  of  the  defend- 
ant, J.  S.  Foley,  witness.  The  defendant 
at  this  time,  and  before  the  introduction 
of  its  evidence,  and  before  said  witness 
was  sworn,  filed  a  motion  for  Judgment 
of  nonsuit;  and,  the  Jury  having  witn- 
drann,  said  motion  was  argued  by  coun- 
sel for  both  parties,  nnil  after  due  consid- 
eration it  was  order>  i  by  the  court  that 
the  motion  for  nonsuit  be  overruled. 
Thereupon  the  Jury  returned  into  court, 
and  the  evidence  being  closed,  after  argu- 
ment by  counsel,  the  court  charged  the 
jnry  in  writing,  and  thereupon  the  Jury 
retired  to  their  room  to  consider  of  tbdr 
verdict.  The  jury  returned  into  open 
court,  both  parties  being  present  by  their 
counsel,  and  rendered  the  following  ver- 
dict, to-wIt :  'John  F.  Work  and  John  F. 
Locke,  pi'ffs,  vs.  The  Northern  Pacific 
Railroad  Company,  defendant.  We  the 
Jury  find  for  the  plaintiffs  In  the  snm  of 
»1, 200/00  dollars.  [Signed]  G.  R.  Stovkr. 
Foreman,' — which  said  verdict  the  court 
ordered  to  be  recorded.  And  after  said 
verdict  was  recorded  the  same  was  read 
aloud  to  the  Jury  by  the  dork  of  said 
court,  and  they  were  asked  If  that  was 
their  verdict,  and  made  answer  that  It 
was.  It  was  then  ordered  by  the  court 
that    the    jury    be    dischar^d    from    the 
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«aBe. "  And  the  further  record  entry  uf 
■aid  trial  court  is  as  tollowH:  "May  term. 
Monday.  June  24.  1889.  28d  day.  Court 
met  purauant  to  adjoamment.  Present: 
Hon.  M.  J.  liiddell,  judge:  D.  C.  Campbell, 
AuBt.  U.  S.  atty. ;  Geo.  W.  Irvln.  U.  S. 
marshal:  T.  A.  Uarrett,  clerk.  John  F. 
Work  and  John  F.  Locke,  pliiintlffs.  The 
N«»rthem  Pacitlc  Railroad  Company,  de- 
fendant. No.  740.  In  this  action,  Jiidg- 
ment  Ih  hereby  entered  in  accordance  with 
the  verdict  of  thejnry  heretofore  entered 
on  the  2Uth  day  ol  May.  A.  D.  1KK9:  and  it 
is  ordered,  adjudged,  and  decreed  that 
the  plaintlffri  recover  from  the  defendant 
the  sum  of  t-welve  hundred  dolltirs  dam- 
aeeri,  together  with  tbecoBiB  of  this  action, 

taxed  at  the  sum   of  f .    U.  J.  Lin- 

DKI.L,  J  udge. " 

The  case  remained  In  that  condlllon  an- 
til  the  state  of  Montana  was  created,  and 
tbe  functions  of  said  trial  court  ceased  by 
operation  of  law.  After  the  organization 
and  admission  ol  the  state  ol  Montana 
into  the  Union,  the  question  as  to  what 
^■ourt  succeeded  to  juriHdictlon  of  this  and 
some  other  cases  pending  in  said  trial 
court  seeniB  to  have  been  a  matter  of  some 
uncertainty  until  the  provisions  of  the  act 
uf  contrress  commonly  known  as  the 
"  Enabling  Act,"  relating  to  this  question, 
were  construed.  Strasburger  t.  Beecher, 
44  Fed.  Rep.  209;  Nickerson  v.  Crook,  45 
Fed.  Rep.  858;  Johnson  v.  Runkerhill  &  8. 
M.  &  C.  Co.,  46  Fed.  Rep.  417.  It  appears 
that  alter  the  creation  ol  the  state  of 
Montana,  and  the  establishment  of  United 
States  courts  therein,  as  provided  in  the 
act  of  congress  mentioned,  the  case  at  bar, 
and  the  records,  papers,  and  other  mat- 
ters pertaining  to  it,  were  transferred  to 
the  United  States  cirauit  court  in  and  tor 
the  district  ol  Montana;  and  atterwarda 
the  same  was  returned  to  the  state  dis- 
trict court  of  the  sixth  judicial  district  of 
Montana  within  and  for  the  county  of 
Oallatin.  No  doubt  this  was  done  in  con- 
sequence of  the  construction  put  upon  sec- 
tion 23  of  said  act  of  congress  entitled  "  .\n 
act  to  provide  for  the  division  of  Dakota 
into  two  states ;  and  to  enable  the  people 
of  North  Dakota,  South  Dakota,  Mon- 
rana,  and  Washington  to  form  constitu- 
tions and  state  governments,  and  to  be 
admitted  into  the  Union  on  an  equal  foot- 
ing with  tbe  original  states;  and  to  make 
donations  of  public  lands  to  such  states," 
approved  February  22, 1889,  in  the  cases 
-Ited  supra.  Co  the  9th  of  December,  1890, 
ulter  the  case  was  returned  to  tbe  state 
court,  a  Judgment  nunc  pro  tunc  was  also 
rendered  by  that  court  In  favor  of  plain- 
tiffs and  against  defendant  on  the  same 
verdict  above  set  out,  as  of  the  date  of 
said  verdict.  May  29,  1889.  This  latter 
Judgment  appellant  appealed  from,  by 
perfecting  its  appeal  February  2.5,  1891, 
and  it  contends  that  said  Judgment  Is  the 
only  judgment  ever  entered  in  said  action, 
while  respondents  contend  that  the  entry 
of  the  latter  judgment  was  a  "useless  for- 
mality,** and  that  the  entry  by  the  trial 
court  made  on  the  24th  day  of  June,  1889, 
as  above  recited,  was  a  final  judgment  in 
said  action,  and  that  thisappeal  ought  to 
i>e  dismissed  for  the  reason  tUn*  the  same 
was  nut  taken  within  one  year  after  the 


entry  uf  such  Judgment.    Section 421,  (X>d» 
Civil  Proc, 

It  the  entry  purporting  to  be  a  Judgment 
made  on  the  24th  uf  June,  1889,  in  the  rec- 
ord of  the  trial  court,  amounts  to  a  judg- 
ment in  this  case,  then  there  is  no  doubt 
that  this  appeal  is  too  late  and  should  be 
dlHmlssed  ou  the  determination  of  that 
fact.  The  practice  in  tbe  trial  and  de- 
termination of  actions  at  law  in  that 
department  of  the  district  court  of  the 
territory  exercising  the  Jurisdiction  of 
a  circait  or  district  court  of  the  United 
States,  would  in  general  be  conformed  to 
the  practice  provided  for  the  territorial 
courts  under  the  Code  of  Civil  Procedure 
of  the  territory  of  Mr)ntana.  Section  914, 
Rev.  St.  U.  S.  The  Code  of  Civil  Proced- 
ure of  Montana  (section .304)  provides  that 
"the  clerk  shall  keep  among  tbe  records 
of  court  a  book  for  the  entry  of  Judg- 
ments, to  be  called  the  'Judgment  Book,' 
in  which  each  judgment  shall  be  entered, 
and  shall  specity  clearly  tbe  relief  granted 
or  other  determination  of  the  action." 
Now  the  judgment  of  .Tune  24,  1889,  "  speci- 
fies clearly  the  relief  granted."  It  is  a 
clear,  concise,  and  certain  expression  of 
the  conclusion  of  law  declared  b.v  tbe 
court  as  a  determination  of  the  action. 
Black,  Judgm.  §§  IS.  The  only  objection 
that  la  urged  as  a  reason  why  the  entry 
of  June  24,  1N89,  should  not  beheld  to  be 
a  judgment  entered,  is  that  it  appears  by 
the  certificate  of  the  clerk  that  such  entry 
was  made  in  a  record  of  said  court  which 
is  termed  tlie  "Journal  of  Proceedings," 
whereas  section  304,  Code  Civil  Proc,  pro- 
vides that  the  judgment  should  he  entered 
in  a  record  of  the  court  to  be  called  the 
"Judgment  Book."  The  certificate  of  the 
clerk  attached  to  the  copy  of  the  record  of 
said  judgment  entered  June  24, 18S9,  certi- 
fies that  "the  above  and  foregoing  is  a 
true  and  correct  copy  of  the  judgment  en- 
tered in  the  above-entitled  cause,  as  the 
same  appears  on  page  189,  volume  No.  5, 
Journal  of  Proceedings,  district  court  of 
the  third  judicial  district  of  the  territory 
of  Montana,  sitting  as  a  court  tor  the 
trial  and  determination  of  causes  arising 
under  tbe  constitution  and  laws  of  the 
United  States,  as  the  same  appears  on 
said  records  now  In  my  possession." 
Whether  another  record  book  was  kept  by 
the  clerk  of  said  court  entitled  "Judgment 
Book,"  or  whether,  if  such  record  was 
kept,  tbe  entry  of  this  Judgment  was  or 
was  not  made  therein,  or  whether  the 
Journal  ofProceediugs  was  also  known  or 
called  the  "Judgment  Book,"  are  ques- 
tions upon  which  this  court  is  not  in- 
formed. But  nsHuniing  that  il  was  the 
practice  of  the  district  court  of  the  terri- 
tory of  Montana,  in  and  for  said  district, 
when  exercising  its  jurisdiction  as  a  di<i- 
trict  or  circuit  court  of  the  United  States, 
to  enter  its  Judgments  onl.v  in  a  book 
known  as  the  "Journal  of  Proceedings," 
we  have  not  been  cited  to  any  authority 
for  holding  that  a  judgment  so  entered 
should  be  disregarded,  espet^iully  where 
the  question  arises  between  the  parties  to 
the  action,  who  are  presumed  to  have 
knowledge  of  all  the  proceedings.  While 
by  the  provisions  of  section  914.  Rev.  St. 
U.  S.,  that  court  would  conform  generally 
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to  the  practice  provided  for  the  territorial 
courts,  "as  near  as  may  be,"  still  in  many 
partlcnlars  sncb  practice  is  not  conformed 
to  in  every  detail.  See  cases  cited  under 
that  section  In  Gould  ft  T.  Notes  on  Rev. 
St.  n.  8.  And  it  this  was  a  question  o( 
practice  pertaining  to  our  own  courts,  or 
the  district  court  of  the  territory  of  Mon- 
tana, exercising  its  Jurisdiction  as  sucli, 
and  not  us  a  Cnited  States  circuit  or  dis- 
trict court,  we  think  the  entry  of  the  judg- 
ment would  be  held  sufficient  as  between 
the  parties  to  the  action,  although  such 
entry  was  made  in  a  book  designated 
"Journal  of  Proceedings"  of  the  court  in 
question  instead  of  "Judgment  Book." 
This  Irregularity  would  not  besuflBcient  to 
invalidate  or  Impair  the  effect  of  the  jndg- 
ment  as  between  the  parties  to  the  action. 
Such  was  the  effect  of  the  holding  in 
Thompson  v.  Blcktord,  19  Minn.  17.  (Gil. 
1.)  See,  also,  Black,  Judgm.  {  HI,  and 
cases  cited. 

We  hold  that  said  record  entry  of  Jnne 
84, 1889,  was  the  entry  of  judgment  in  said 
action,  so  as  to  set  running  the  time  with- 
in which  an  appeal  may  be  taken,  and  this 
appeal,  which  was  not  taken  until  more 
than  one  year  had  expired  after  said  judg- 
ment was  entered,  is  too  late,  (section 
421,  Code  Civil  Proc.,)  and  therefore  must 
be  dismissed.  Wherefore,  it  is  ordered 
that  this  appeal  be  dismissed  at  the  costs 
of  the  appellant. 

Blakb,  C.  J.,  and  Db  Witt,  J.,  concur. 

ON   RBHBARINO. 
(March  21, 1892.) 

Harwood,  J.  Motion  for  rehearing  of 
this  action  has  been  filed  and  carefully 
considered.  Among  the  grounds  upon 
which  rehearing  is  asked,  appellant  urges 
that  if  the  entry  of  June  24, 1889,  amounts 
to  entry  of  judgment  in  said  action,  as 
held  by  this  court,  then  it  follows,  consid- 
ering the  entry  of  the  judgment  upon  the 
same  verdict  by  the  state  court,  that  two 
Judgments  have  been  entered  against  ap- 
pellant for  the  recovery  of  $l,WOoii  one 
and  the  same  cause  nf  action  and  verdict. 
And  appellant  complains  that  having  ap- 
pealed from  the  latter  entry  of  the  judg- 
ment on  said  verdict  by  the  state  court, 
by  the  determination  of  this  appeal,  ap- 
pellant is  turned  away  with  two  Judg- 
ments standing  against  it,  one  of  which 
must  be  unauthorized  and  erroneous. 
This  feature  of  the  case  was  in  no  way 
suggested  on  the  hearing  of  the  appeal, 
nur  was  this  court  asked  to  make  any  or- 
der touching  that  matter.  The  point, 
however,  was  not  overlooked,  but  on  the 
contrary  was  considered;  and  our  view 
of  it  was  then,  and  still  Is,  that  it  would 
be  a  matter  of  supererogation  for  this 
court  to  advert  to  that  condition  of  the 
case,  or  make  any  order  concerning  It. 
The  entry  of  the  second  judgment  by  the 
atate  court  was  an  entry  flunc  pro  tone, 
reciting  the  same  trial,  and  verdict  found 
and  returned  by  the  Jury  on  the  29th  day 
of  May,  1889;  and  the  satisfaction  of  the 
Jrst  Judgment  entered  would,  of  course, 
satisfy  all  other  Judgments  entered  oooc 
pro  tone  on  the  same  recovery,  which  is 
in  fact  one  judgmenttwice  entered.    More- 


over, section  811,  Code  Civil  Proc.,  pro- 
vides: "Satisfaction  of  a  Judgment  may 
be  entered  In  a  clerk's  docket  upon  the 
execution  returned  satlsfled,  or  opon  an 
acknowledgment  of  satistactlob  filed 
with  the  clerk,  made  in  the  manner  of  aa 
acknowledgment  of  a  conveyance  of  real 
property,  by  the  judgment  creditor,  or  by 
his  Indorsement  on  the  face  or  on  the  mar- 
gin of  the  record  of  the  judgment,  or  by 
the  attorney,  unless  a  revocation  of  hla 
authority  is  filed.  Whenever  a  Judgment 
is  satisfied  in  fact,  otherwise  than  upon 
an  execution,  the  party  or  attorney  must 
give  such  acknowledgment  or  make  such 
indorsement,  and  upon  motion  the  court 
may  compel  It,  or  may  order  the  entry  of 
satisfaction  to  be  made  without  it. "  Up- 
on satisfaction  of  said  Judgment,  entry  of 
satisfaction  must  be  made,  showing  a  can- 
cellation or  satisfaction  of  all  judgments 
entered  upon  said  verdict.  For  these  rea- 
sons, we  do  not  regard  the  point  as  one 
upon  which  this  court  should  make  an 
order  on  the  determination  of  the  appeal. 
Upon  careful  consideration  of  all  points 
presented  in  appellant's  motion  for  rehear- 
ing, we  do  not  find  grounds  for  granting 
the  same.    The  motion  la  therefore  denied. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 


■  (U  Mont  571) 

Barnbt  t.  Hats  et  kl. 
(SuprenM  Court  of  Montana.  Feb.  38,  1892.) 
Wiu*— Ex»o0Tioii  or  CoDioiL. 
A  testator,  shortly  before  his  death,  wrote 
a  letter  to  his  lawyer,  which  fnlfilled  every  re- 
quirement of  the  statutes  (Prob.  Piao.  Act,  || 
19, 4S9)  as  to  the  exaoutlon  and  proof  of  an  holo- 
graphta  wllL  The  decedent,  in  such  letter,  an- 
nounces his  recent  msiriage,  and  then  writes: 
"What  I  want  is  that  you  should  obange  nay 
wlU  so  that  she  [Ms  wife]  will  be  entitled  to 
all  that  belongs  to  her  as  i^y  wife.  I  am  In  vary 
poor  health,  and  would  like  this  attended  to  a* 
soon  as  oonvenlent  I  don't  Imow  what  the  law* 
are  in  Montana.  I  don't  Imow  what  ought  to  be 
done,  bat  you  do. "  Held,  that  such  letter  dia- 
dosed  aa  ontntus  testandt,  and  should  be  ad- 
mitted to  probate  as  a  oodlml  to  the  will. 

Appeal  from  district  court,  Tellowston* 
county;  Geosob  B.  Milburn,  Judge. 

Petition  by  Qeorge  M.  Hays  and  Henry 
W.  Rowley  to  probate  the  last  will  and 
testament  of  Charles  E.  Barney,  deceased. 
Petition  denied,  and  proponents  appeaL 
Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowlng  statement  by  Db  Witt,  J. : 

This  case  was  before  us  at  the  June 
term,  1891,  and  the  decision  is  reported  In 
11  Mont. — ,  27  Pac.  Rep.  884.  The  re- 
port of  that  decision  maybe  referred  to  aa 
a  statement  of  the  case  on  this  appeal,  so^ 
faras  It  goes.  We  then  sent  the  case  back 
to  the  district  court  for  a  trial.  It  was 
tried,  and  Judgment  was  rendered  refua- 
ing  to  admit  the  propounded  will  and 
alleged  codicil  to  probate.  From  this 
Judgment  the  proponents,  Hays  and  Row- 
ley, appeal. 

The  district  court  submitted  to  the  jury 
that  tried  the  case  certain  quentions, 
which,  with  their  answers,  are  as  follows: 
"(1)  Was  thedecedent  competent  to  make 
a  last  will  and  testament  at  the  time  ot 
the  execution  of  the  wilt  tiled  by  the  pro- 
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ponents  for  probate  herein  t  Yes.  (2) 
Was  the  decedent,  at  the  time  of  the  exe- 
cution of  said  will,  free  from  duress,  men- 
ace, fraud,  and  undue  influence  t  Yes.  (3) 
"Was  the  said  will  duly  executed  by  the 
decedent,  and  duly  attested  by  the  attest- 
ing witness  t  Yes.  (4)  Did  the  decedent 
write  the  letter  addressed  to  Hon.  E.  N. 
Harwood,  and  which  is  filed  herein,  as 
and  for  a  codicil  to  said  last  will  and  tes- 
tament f  If  so,  was  it  received  by  Mr. 
Harwood  T  Yes.  (6)  Was  the  said  letter 
entirely  written,  dated,  and  signed  by  the 
hand  of  decedent  himself  t  Yes.  (6)  Was 
said  letter  written  on  the  18th  of  Ausrust, 
1890 1  If  not,  at  what  date  was  it  written  1 
Yes.  (7)  Is  the  said  letter  the  expression 
of  the  will  of  decedent  as  to  the  disposi- 
tion he  desired  to  make  of  his  estate? 
Yes.  (8)  Is  the  letter  written  to  Hon.  E. 
K.  Harwood  a  codicil  to  the  last  will  and 
testament  of  decedent,  executed  June  15, 
1889 T  Yes.  (9)  Do  the  said  last  will  and 
the  said  codicil  constitute  the  lasit  will 
and  testament  of  the  decedent?  Yes.  (10) 
Was  decedent  competent  to  make  a  last 
will  and  testament  at  the  time  he  wrote 
the  said  letter?  Yes.  (11)  Was  the  de- 
cedent, at  the  time  of  writine  of  said  let- 
ter, free  from  duress,  menace,  fraud,  and 
nndne  influence?  Yes.  (ll*/'?.)  Was  Mr. 
Barney  of  sound  mind  and  of  disposing: 
memory  from  the  time  of  his  marriage  with 
Miss  Brodie  up  to  the  time  of  his  death? 
Yes.  (113/, )  Dq  YQi,  find  from  the  evidence 
that  the  will  mentioned  in  the  said_  letter 
is  the  identical  will  put  in  evidence  in  this 
ease?  Yes.  (12)  Did  C.  E.  Barney  mail 
said  letter,  or  cause  it  to  be  mailed,  to 
Mr.  Harwood?  Yes.  (13)  If  he  did  not 
mail  the  same,  but  caused  some  one  else  to 
mail  the  same,_whom  did  he  cause  to  mail 
it,  and  how  did  he  cause  such  person  to 
mail  it?  His  wife;  through  the  dairy- 
men. (14)  Did  the  decedent,  Charles  E. 
Barney,  make  a  will  in  the  month  of  June, 
1889?  Yes.  (15)  Was  he  a  single  or  mar- 
ried man  on  said  date?  Single.  (16)  Did 
he  afterwards,  to-wit,  on  or  about  the 
9th  day  of  August,  1890,  intermarry  with 
Ellen  C.  Brodie?  Yes.  (17)  When  did 
Charles  E.  Barney  die,  if  at  all?  October 
2  or  3,  1890.  (18)  Did  said  decedent,  on  or 
about  the  18th  day  of  August,  1890,  write 
a  letter  to  Hon.  E.  N.  Harwood,  in  which 
he  requests  said  Harwood  to  change  or 
modify  some  will  referred  to  in  said  letter, 
or  requesting  him  to  write  a  codicil  to  a 
will?  Yes.  (19)  If  you  find  from  the  evi- 
dence that  said  decedent.  Charles  E.  Bar- 
ney, wrote  such  a  letter,  state  whether 
said  Harwood  complied  with  said  request, 
and  whether  any  change  or  codicil  wa.s 
inade  to  said  will  by  .said  Harwood. 
No."  After  the  return  of  these  findings 
by  the  jury,  the  court  filed  the  following: 
"Findings  of  fact  and  conclusions  of  law 
by  the  court:  The  court  finds  the  follow- 
ing facts  and  conclusions  of  law,  and,  so 
far  as  the  findings  of  the  iury  conflict  there- 
with, they  are  set  aside;  and,  so  far  a'^ 
the  jury  findings  do  not  conflict,  the  jui-y 
findings  are  aflirmed,  and  made  the  fin<i- 
ings  of  the  court.  The  court  finds  thai 
the  will  in  question  was  in  the  possession 
of  Hon.  E.  N.  Harwood,  and  by  him  dr- 
livered  to  the  clerk  of  the  court,  as  was 


also  the  said  letter.  That  from  the  time 
of  the  writing  of  the  alleged  codicil  until 
the  day  of  the  death  of  C.  E.  Barney  the 
said  Barney  was  of  sound  and  disposing 
mind  and  memory.  There  were  two 
sheets  in  said  letter,  or  alleged  codicil; 
and  no  evidence  was  oifered  or  produced 
to  the  effect  that  there  were  only  two 
when  written.  The  letter  or  alleged  codi- 
cil bears  on  its  face  the  year  date  of 
1880, — a  date  prior  to  the  execution  of  the 
will.  0.  E.  Barney  did  not  execute  a  codi- 
cil to  said  will."  "Conclusions  of  law: 
The  said  letter  is  not  a  codicil  in  law. 
The  wUl  was  revoked  by  subsequent  mar- 
riage. The  will  was  not  republished  by 
said  letter.  Neither  said  will  nor  said  al- 
leged codicil  or  letter  should  be  admitted 
to  probate."  The  court  then  found:  "As 
conclusions  of  law,  this  court  finds  that 
said  letter  is  not  a  codicil  in  law.  The 
will  was  revoked  by  decedent's  subsequent 
marriage.  The  will  was  not  republished 
by  said  letter.  Neither  said  will  nor  said 
alleged  codicil  (or  letter)  should  be  ad- 
mitted to  probate."  Judgment  was  ac- 
cordingly rendered  as  follows:  "It  is  fur- 
ther ordered,  adjudged,  and  decreed  bj 
reason  of  the  premises  aforesaid  that  nei- 
ther said  alleged  will,  nor  said  alleged 
codicil,  nor  either  of  them,  be  admitted  to 
probate."  From  this  .iudgment  the  pro- 
ponents of  the  will  appeal. 

O.  F.  Ooddard  and  CuUen,  Bandera  d  8hel- 
ton,  tor  appellants.  Savage  d  Day,  for  re- 
spondent 

De  Witt,  J.,  {after  statinq  the  facts.) 
The  probate  practice  act  (section  22)  pro- 
vides: "The  iury,  after  hearing  the  case, 
must  return  a  special  verdict  upon  the  is- 
sues submitted  to  them  by  the  court, 
upon  which  the  .iudgment  of  the  court 
must  be  rendered,  either  admitting  the 
will  to  probate  or  re.iecting  it."  It  is  not 
disputed  that  the  original  will  was  prop- 
erly executed,  and  was,  before  the  mar- 
riage of  the  decedent,  a  good  and  valid 
will.  It  is  conceded  that  the  marriage 
of  decedent  revoked  that  will.  Section 
459,  p.  384.  Comp.  St.  It  is  clear  that,  if  the 
letter  of  the  decedent  is  a  codicil  to  said 
will,  it  republished  the  will,  and  that  the 
will  and  codicil  together  constitute  the 
last  will  and  testament  of  the  decedent. 
Section  448,  p.  382,  Comp.  St.  The  letter  re- 
ferred to  the  previous  will.  The  whole 
gist  of  the  case,  therefore,  is  whether  said 
letter  was  a  codicil;  that  is,  whether  it 
was  testamentary  in  character.  The 
court  submitted  to  the  jury  a  great  num- 
ber of  questions,  which  seem  to  have  in- 
cluded all  matters  of  fact  in  the  case.  The 
court  also  required  the  .iury  to  determine 
whether  said  letter  was  a  codicil.  The 
iury  said  that  it  was.  The  court  set  aside 
this  finding,  and  held  that  the  letter  was 
not  a  codicil.  The  respondent  now  con- 
tends that  this  finding  of  the  .iury  was  a 
conclusion  of  law,  and  that  the  court  was 
not  bound  thereb.y.  and  that  such  finding 
was  practically  a  nullity.  Appellant  eon- 
fpnda  that  the  court  was  bound  by  all  the 
'indings  of  the  .iury,  and  that  it  was  error 
to   set   them   aside.     The  court   certainly 

ubmitted  all  the  facts  to  the  .iury.  It 
looks  as  if  a  latere  portion  of  the  law  as 
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well  had  Kone  to  the  Jury  for  detennlna- 
tton,  and  that  the  court  was  then  dissat- 
isfied with  the  jury's  view  of  the  law. 
Bat,  passing  this  anomalous  condition  of 
affairs,  and  disregarding  the  submission 
of  law  to  the  jury,  we  will  decide  this  ap- 
peal upon  the  following  view:  The  tacts 
are  all  found.  The  findings  have  never 
been  attacked.  We  take  them  all  as  true. 
On  these  facts,  did  the  court  correctly  con- 
strue the  letter  from  the  deceased  to  his 
attorney?  That  is  to  say,  we  will  pro- 
ceed to  determine  whether  the  said  letter 
was,  under  the  established  facts,  a  codicil, 
and  testamentary  In  character.  It  is 
claimed  that  the  letter  Is  an  holographic 
will  or  codicil.  The  statute  provides  as 
follows:  "Sec.  4S9.  An  holographic  will  Is 
one  that  Is  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator  biniaelf. 
It  is  subject  to  no  other  form,  and  may  be 
made  in  or  out  of  this  state,  and  need  not 
be  witnessed."  "Sec.  19.  An  holographic 
will  maybe  proved  in  the  same  manner 
that  other  writings  are  proved."  It  Is 
perfectly  clear  from  the  findings  that  this 
letter  fulfills  every  requirement  of  the  atat- 
uteH,  supra,  as  to  the  execution  and  proof. 
The  only  question  remaining  is  whether 
It  Is  testamentary  in  character.  A  decis- 
ion of  this  point  was  reserved  on  the  for- 
mer appeal  of  this  case.  "A  will  Is  an  in- 
strument by  which  a  person  makes  a  dis- 
position of  bis  property,  to  take  effect 
after  his  decease."  1  Jarm.  Wilis.  36,  and 
notes.  "A  last  will  and  testament  may 
be  defined  as  the  disposition  of  one's  proj)- 
erty,  to  take  effect  after  death."  1  Redf. 
Wilis,  6.  "Swinburne  deflneH  a  'testa- 
ment' to  be  a  'Just  sentence  of  our  will, 
touching  that  we  would  have  done  after 
our  death.'"  Turner  v.  Scott,  51  Pa.  St. 
132.  Woerner,  In  the  American  Law  of 
Administration,  expresses  the  same  views. 
Chapters.  The  decedent  In  this  case.  In 
the  letter  in  question,  announces  hU  mar- 
riage, and  then  writes:  "What  I  want  is 
for  you  to  change  my  will  so  that  she 
[his  wife]  will  be  entitled  to  all  that  be- 
lottgB  to  her  as  my  wife.  I  am  In  very 
poor  health,  and  would  like  this  attended 
to  as  soon  as  convenient.  I  don't  know 
what  the  laws  are  lu  Montana.  T  don't 
know  what  ought  to  be  done,  but  vou 
do."  Do  these  words  dIscloHe  an  aa/mr;s 
testandl?  The  writer  expreHses  his  wish 
that  his  wife  shall  have  something.  The 
reasonable  construction  of  the  letter  Is 
that  he  wished  her  to  have  a  certain  por- 
tion of  his  estate  after  his  death.  His 
intent  may  be  expressed  by  the  word 
"want,"whlch  he  uses,  or  "wish,"  or  "de- 
sire, "as  well  as  by  the  word8"command" 
or  "direct."  Busby  v.  Lynn,  37  Tex.  150. 
To  be  sure,  what  the  decedent  wrote  was 
that  he  "  wanted  his  will  changed. "  It  Is 
argued  that  it  was  not  changed.  But  did 
not  this  letter  change  it?  The  original 
will  was  the  expression  of  his  intention, 
on  June  15,  ISSfl,  as  to  the  disposition  of 
his  property  after  death.  That  was  his 
"will,"  using  that  word  In  Its  original 
sense  of  "intent,  ""desire,  "or  "command." 
Now.  on  .August  18, 1K90,  he  had  another 
"will"  or  "intent"or  "desire."  That  later 
"v'H"  or  "intent"  or  "desire"  he  clearly 
exp'.ssed  in  hia  letter  of  that  date.    That 


letter  was,  using  the  old  definition,  "bis 
just  sentence  uf  his  will  touching  what  he 
would  have  done  after  his  death."  Can 
any  one  read  the  decedeut'0  letter  and  b» 
In  any  doubt  as  to  what  be  intended 
should  be  the  disposition  of  bis  property 
as  to  his  wife?  We  think  not.  Such  hol- 
ographic win  need  not  be  In  any  particu- 
lar form.  Section  439,  Prob.  Prac.  Act. 
If  the  decedent's  intention  is  clear,  that 
intent  must  not  be  Ignored  because  the 
language  is  not  technical.  The  expression 
of  decedent's  intention  Is  as  clear  as  that 
In  the  case  of  Estate  of  Wood,  36  Oal.  75; 
or  in  the  case  of  Succession  of  Bhrenberg, 
ill  La.  Ann.  2UU.  In  the  latter  case  tb» 
holographic  will  was  as  follows:  ~New 
Orleans,  September  15,  1859.  Mrs.  Supble 
Lnper  is  my  heiress.  O.  Ehrb.nbkus. 
The  legatee's  name  is  correctly  spelled 
lAjeper.  G.  Ehrenbero.  "  On  the  back  of 
this  iDstrument  is  written  the  following: 
"Ehrenberg'a  will,  to  be  opened  by  S.  B. 
Patrick,  who  will  see  it  executed.  A  copy 
of  this  will  is  left  in  the  hands  of  the  heir- 
ess." See,  also,  Clarke  v.  Ransom,  50  Cal. 
595, and  authorities  cited;  also  Kobnett  v. 
Ashlock,  49  Mo.  171 ;  Morrell  v.  Dickey,  I 
Johns.  Cb.  152,  oplniou  by  Chancellor 
Kent;  Cowley  v.  Knapp,  42  N.J.  Law, 
297;  Byers  r.  Hoppe,  61  Md.  206.  No  mo- 
tion for  a  new  trial  was  made  in  the  case 
at  bar.  The  findings  of  tact  were  not  at- 
tacked. Whatever  the  jury  may  have 
found  as  to  the  law  we  do  not  consider. 
But  we  are  of  opinion  that  when  the 
district  court  had  before  it  the  facts  found, 
the  court  should  have  concluded  that 
those  facts  established  the  letter  In  evi- 
dence to  be  a  codicil.  The  Judgment  is 
therefore  reversed,  the  cause  Is  remanded, 
and  the  district  court  is  directed  to  adroit 
to  probate  the  will  of  June  15, 1889.  with 
the  said  letter  of  decedent  as  a  codicil; 
the  two  writings  together  conatitntlng 
the  last  will  and  testament  of  said  Charles 
E.  Barney,  deceased. 

Bt.akb,  C.  J.,  concurs.    Harwood.  J., 
being  disquallfled,  did  not  sit  In  this  case. 


(1  Colo.  Apl>.  4Z7) 
mTcxoi.i.s  v.  St.  CULiB. 

(Court  of  Appeals  of  Colorado.    March  14, 1893.) 

AOBNCT— BVIDIMCB. 

Where  a  minor  purchases  hay  as  agent 
for  bis  father,  and  payment  is  made  therefor, 
and  afterwards  the  father  sells  his  farm,  but 
the  son  remains  thereon,  and  subsequently  pur- 
chases more  hay,  without  stating  who  the  real 
purchaser  is,  and,  after  it  is  partially  delivered 
at  such  farm,  the  seller  learns  that  the  father 
is  not  the  purchaser  or  sole  purchaser,  the  seller 
is  put  on  inquiry,  and  the  mere  statement  of  thd 
son  that  bis  father  will  pay  for  the  hay  is  in- 
sufficient to  establish  the  son's  agency,  and  the 
seller  cannot  recover  for  bay  subsequently  deliv- 
ered. 

Appeal  from  Arapahoe  county  court; 
Grorgb  W.  Mili.br,  Judge. 

Action  to  recover  payment  for  hav  by 
Robert  M.  St.OlaIr  against  Emmett  Nuck- 
olls. Judgment  for  plaintllf.  Defendant 
appeals.     Reversed. 

Hartxell  &  Patterson,  (or  appellant. 
Edos  Miles,  tor  appellee. 
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Beed,  J.  TbiB  suit  was  originally 
brooKbt  before  a  justice  of  the  peace  by 
appellee  to  recover  payment  for  hay  al- 
leged to  have  been  sold  and  delivered  to 
NackollH  ARohrer.  Atrial  was  had  result- 
ing in  a  judument  for  the  plaintiff.  An 
appeal  taken  to  the  county  court.  A  jury 
was  waived,  and  trial  bad  to  the  court, 
resultine  In  a  judgment  for  the  plaintiff 
lor $264.55  agalnat  appellant,  (Kuhrernot 
served,)  from  which  an  appeal  was  prose- 
cuted to  this  court.  There  was  no  con- 
troversy In  regard  to  the  delivery,  quan- 
tity, or  price  of  the  hay ;  the  only  question 
being  as  to  the  liability  of  appellant  for 
the  payment  of  the  debt.  The  bay  was 
sold  and  delivered  in  September,  October, 
and  November,  1889.  The  farm  to  which 
the  hay  was  hauled,  and  where  used,  pre- 
vious to  April,  1889.  was  the  prop«>rty  of 
appellant.  About  that  date  it  was  sold, 
and  became  the  property  of  the  Riverside 
Stock  Farm  Company.  S.  F.  Rohrer  was 
president  and  manager.  Appellant  resid- 
ed in  the  mouutains,  and  was  only  occa- 
sionally at  the  farm.  While  he  was  the 
owner,  a  son.  Marshall,  It  appears,  re- 
mained at  the  farm,  a  youth  of  20  or  21 
years, and  acted  as  tlie  agentof  his  father. 
He  remained  there  after  the  sale.  In  the 
spring,  it  is  shown,  appellant,  through 
the  agency  of  the  son,  bought  bay  from 
appellet^,  and  for  which  payment  was 
made.  The  testimony  of  appellee  shows 
the  son  to  have  been  the  purchaser  of  the 
bay  In  question,  without  having  deflig- 
nated  for  whom,  or  who  was  to  pay  for 
it;  that  appellee  supposed  it  was  for  ap- 
pellant, be  knowing  nothing  of  the  change 
Inofvnershlp;  that  the  faa,y,  until  a  greater 
portion  of  It  had  been  delivered,  was 
charged  to  appellant;  then  that  be  was 
informed  by  Ezra,  a  younger  son,  that 
Ruhrer  was  connected  with  it,  and  that 
bewunid  pay  for  It;  thatthe  bill  was  then 
charged  to  NuekollB  &  Rohrer  aH  part- 
ners; that  payments  were  not  made,  and 
the  delivery  of  the  hay  stopped;  thatthe 
BOO  Marshall  said  his  father  would  pay 
for  it,  upon  which  assurance  the  balance 
was  delivered.  The  testimony  was  con- 
flicting and  unsatisfactory.  Appellant 
could  only  be  charged  by  reason  of  the 
former  transactions  tlirough  the  agency 
of  the  son,  and  a  want  of  knowledge  on 
the  part  of  appellee  as  to  the  change  that 
had  taken  place.  His  llubllily  cannot  be 
predlca  ted  upon  the  promise  of  theyounger 
Nuckolls  that  bis  father  would  pay  it.  No 
agency,  authority,  or  power  of  the  son 
Mr  as  shown  to  bind  the  father  by  a  promise 
to  pay.  It  is  undisputed  that  before  the 
delivery  of  all  the  hay — when  about  three- 
fourths  had  been  delivered — plaintiff  was 
infornied  that  appellant  was  not  the  pur- 
cbaner  or  sole  purchaser.  He  was  suffl- 
cleutly  informed  to  put  him  upon  Inquiry 
as  to  who  was  the  purchaser,  and  as  to 
the  authority  of  the  son  to  bind  the  father 
by  a  promise  to  pay.  II  by  reason  of 
want  of  knowledge  of  the  change,  and 
"eating  upon  ihe  former  course  of  dealing, 
appellant  could  be  made  liable,  bis  liabil- 
'ty  could  only  extend  to  the  time  plaintiff 
wag  informed  or  should  have  been  put 
npon  inquiry;  and  I  cannot  see,  without 
an  established  agency  of  the  son,  bow  the 


defendant  could  have  been  held  liable  for 
hay  delivered  after  that  time.  It  la  doubt- 
ful it  evidence  of  former  dealing  and  want 
of  notice  was  sufficient  to  charge  the  de- 
fendant with  any  part  of  the  bill,  but  we 
do  not  put  the  decision  of  the  case  upon 
that  ground,  but  upon  a  new  trial  evi- 
dence upon  these  points  should  be  more 
satlsfnctory  and  conclusive.  It  was  clear- 
ly erroneous  to  embrace  in  the  judgment 
that  portion  of  the  claim  contracted  after 
notice,  without  proof  of  agency  of  the  son 
and  authority  to  bind  the  father.  The 
judgment  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

1  C0I0.A.  396 


Rockwell  v.  Highland  Ditch  Co. 

(Court  of  Appeals  of  Colorado.  Feb.  28,  1892.) 
Watbe-Riohts— Construction  of  Contbact. 
Defendant  contracted  to  deliver  a  certain 
quantity  of  water  stored  in  a  reservoir  on  its 
land  to  the  two  parties  of  the  second  part  of  the 
contract, — 62>2  inches  to  one,  and  187W  inches  to 
the  otber,— "in  separate  shares  to  each  party,  or 
the  whole  quantity  to  be  delivered  together,  as 
said  second  parties  may  determine;  either  of 
said  parties  have  the  right  to  demand  and  re- 
ceive his  proportionate  share  at  any  time.  "  The 
same  rights  were  reserved  to  the  heirs,  executors, 
administrators,  and  assigns  of  the  second  party. 
Held,  that  the  contract  gave  no  right  of  separa- 
tion or  division  as  to  the  quantity  of  water  to 
be  delivered  except  the  expressed  one  of  the 
right  to  receive  the  total  quantity  in  separate 
shares  to  each  party,  a.s  stated,  or  the  right  to 
receive  the  total  250  inches  at  one  time,  at  the 
election  of  the  second  parties. 

Error  to  district  court,  Boulder  county; 
S.  S.  DowNEK,  Judge, 

Bill  in  equity  by  L.  C.  Rockwell  against 
the  Highland  Ditch  Company.  Bill  dis- 
missed.   Plaintiff  brings  error.    Affirmed. 

L.  C.  Rook  well,  pro  se.  Byron  L.  Can 
and  f.  P.  Secor,  for  defendant  In  error. 

BissELL,  J.  The  refusal  of  the  ditch 
company  to  deliver  water  to  Rockwell 
was  the  fcravamen  of  this  suit.  It  was 
an  equitable  proceeding  to  obtain  a  per- 
petual injunction  to  enforce  bis  claim. 
On  the  bearing,  the  bill  was  dismissed. 
According  to  the  view  which  the  court 
takes  of  the  rights  of  the  parties,  it  will 
not  be  needful  to  refer  to  any  part  of  the 
testimony,  save  In  the  most  cursory 
fashion,  except  a»  to  the  contract  upon 
which  Rockwell's  right  rests,  and  out  of 
which  the  obligations  of  the  ditch  com- 
pany spring.  The  provisions  and  condi- 
tions of  the  contract,  otber  than  a  few  of 
its  specific  clauses,  can  be  easily  under- 
sto(jd  from  a  general  statement  of  them. 
In  May,  1881,  Hetzel  and  Oshorn  were  the 
owners  of  a  quarter  section  of  lard  In 
Boulder  county,  Colo.  In  May  of  that 
year  they  granted  and  conve.ved  the  real- 
ty to  the  Highland  Ditch  Company.  In 
consideration  for  the  grant  and  sale  of 
a  perpetual  water-riglit  for  2.')0  inches  of 
water.  It  would  seem  that  there  was  a 
depres.silon  In  the  land  which  the  company 
propiiHcd  to  improve,  and  turn  into  a 
reservoir  for  the  storage  and  distribution 
of  water  to  their  various  customers,  kf 
is  usual  In  those  cases,  the  contract  ran 
to  the  grantors  of  the  property,  their 
heirs,  representatives,  and  assigns.    It  Is 
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unneceHsary  to  state  the  general  provis- 
ions of  the  agreement  concerninK  the  con- 
struction ol  tlie  ditclies  and  the  delivery  of 
the  water.  It  was  distinctly  provided 
that  the  ditch  company  should  "turnisb 
water  at  such  time  as  Hetzel  and  Osborn 
might  require,  between  the  Ist  of  March 
and  the  1st  of  November,  and  at  one  con- 
tinuous time,  or  at  different  times,  as  said 
second  party  may  elect,  until  the  added 
days  of  all  said  several  times  shall  equal 
sixty  days  in  any  given  year."  It  was 
furtherstipnlated"that  the  proportionate 
quantity  of  water  to  be  delivered  to  each 
of  said  parties  of  the  second  part,  respect- 
Ively,  is  sixty-two  and  one-half  inches  to 
the  said  Jacob  Hetzel,  and  one  hundred 
and  eighty-seven  and  one-half  to  the  said 
Osborn,  to  be  delivered  in  separate  shares 
to  each  party,  or  the  whole  quantity  to 
be  delivered  together,  as  said  second  par- 
ties may  determine;  either  of  said  parties 
to  have  the  right  to  demand  and  receive 
his  proportionate  share  at  any  time. 
That  the  heirs,  executors,  administrators, 
4tnd  assigns  of  said  second  party  shall 
severally  and  jointly  have  the  same  rights 
In  relation  to  each  other  that  second  par- 
ties liave  In  reference  to  each  other. "  Evi- 
-dently,  the  rights  of  the  grantees  of  the 
perpetual  water-right,  and  the  obliga- 
tions of  the  company  with  reference  to  the 
supply,  are  fixed  by  the  terras  of  the  con- 
tract, and  must  be  learned  from  its  pro- 
visions. None  of  the  rights  to  the  waters 
of  a  running  stream,  under  the  constitu- 
tion and  statutes  of  the  state,  which  may 
be  acquired  by  the  user,  can  in  any  man- 
ner affect  the  obligations  or  relations  ol 
the  contracting  parties.  The  company 
wan  the  owner  in  fee  of  the  land  on  which 
the  lake  was  situated,  and  had  an  abso- 
lute title  to  the  water,  with  the  right  and 
privilege  of  sale,  according  to  their  own 
pleasure.  The  accurate  construction  of 
this  contract  is  one  of  some  difficulty, 
but  the  conclusion  arrived  at  seems  to  be 
the  only  one  consistent  with  Its  provis- 
ions. It  is  not  necessary  to  determine 
what  may  be  the  obligations  of  the  orig- 
inal grantees  and  their  subsequent  alienees 
as  between  themselves,  since  the  action 
was  brought  solely  against  the  ditch  com- 
pany by  an  alienee  whose  rights  are  to  be 
measured  by  the  terms  of  the  original 
Instrument.  There  will  be  no  discussion 
about  the  right  of  the  various  owners 
and  alienees,  in  case  of  a  convention  be- 
tween them,  to  insist  upon  a  delivery  of 
the  water  at  such  times  as  they  may 
elect,  and  in  such  quantities  as  they  may 
desire,  subject  to  the  expressed  limits  of 
the  agreement.  The  sole  inquiry,  and  the 
only  question  determined  by  this  decision. 
Is  as  to  the  rights  which  Osborn  acquired 
Tinder  the  contract,  and  whetlier  bis  right 
is  a  divisible  one  without  the  consent  of 
the  company.  The  argument  that  it  is 
the  policy  of  oar  law  to  prevent  restraints 
upon  the  alienation  of  property  rights, 
which  Is  always  persuasive  when  its  ap- 
plication is  possible  and  consistent  with 
the  agreement  cf  the  parties,  can  have  no 
influence  in  the  settlement  of  the  present 
controversy.  The  matter  rests  wholly  in 
contract,  and  the  question  is  a  naked  one 
of   coustructioa.    There  seems  to   be  no 


escape  from  the  conclusion  that  there  was 
an  agreement  to  deliver  62Jj  Inches  to 
Hetzel,  and  1$!%  Inches  to  Osborn.  It  was 
a  contract  to  deliver  two  distinct  and 
speciflc  quantities  of  water  to  the  two 
named  grantees  for  a  definite  period  of 
time,  with  no  right  of  separation  or  di- 
vision as  to  quantity  except  the  expressed 
one  of  the  right  to  receive  the  total  quan- 
tity in  separate  shares  to  each  party,  as 
stated,  or  the  right  to  receive  the  total 
250  inches  at  onetime,  at  the  election  of 
the  grantees.  This  enumeration  of  the 
rights  and  the  definite  relation  of  Hetzel's 
6iJ!i  inches  and  Osborn's  ]87Ji  inches,  with 
an  expressed  inhibition  upon  any  ri(;ht  of 
division  except  that  which  would  give 
each  bis  limited  quantity,  or  to  both  the 
entire  amount  at  one  time,  must  be  taken 
as  a  limitation  upon  the  right  of  division 
which  would  naturally  follow  a  general 
grant  of  a  water-right  to  parties  and 
their  grantees.  The  Intention  of  the  par 
ties  to  the  contract  with  reference  to 
alienees  is  very  clearly  expressed  by  the 
subsequent  provision  that  the  heirs  and 
assigns  shall  enjoy  rights  with  reference 
to  each  other  identical  with  those  which 
Hetzel  and  Osborn  have  with  reference 
to  each  other,  which  are  to  receive  the 
62}i  inches  and  187^  inches  as  two  distinct 
and  specified  quantities  of  water,  and  the 
option  to  receive  the  250  Inches  at  one  and 
the  same  time  if  they  may  so  elect.  The 
Introduction  of  this  last  clause  was  evi- 
dently the  result  of  a  purpose  to  so  limit 
the  right  of  division  as  to  the  alienees, 
whether  by  contract  or  operation  of  law, 
that  they  must  take  as  Hetzel  or  Osborn 
took.— in  two  distinct  and  specified  shares, 
divisible  in  the  quantities  named.  While 
equitable  considerations  and  those  of  con- 
venience and  value  are  often  allowed  to 
control  the  construction  and  interpreta- 
tion of  contracts,  it  Is  only  in  those  cases 
where,  the  Intention  of  the  parties  cannot 
be  clearly  derived  from  the  terms  of  tbeir 
agreement,  or  where  its  provisions  are 
equally  susceptible  of  two  constructions. 
When  the  language  Is  clear,  and  the  in- 
tention  manifest,  they  cannot  be  dlsre- 
ganlcd  in  determining  the  rights  of  the 
parties.  They  rest  upon  contract,  and 
are  totally  unaffected  by  the  evidence 
which  was  Introduced  for  the  foundation 
of  the  contention  that  the  company,  by 
their  conduct,  were  estopped,  as  against 
Rockwell,  to  insist  that  he  had  no  right 
to  claim  the  62J^  inches  of  water  which  he 
bought  from  the  Osborns.  The  case  is 
barren  of  the  facts  which  the  aathorlties 
all  agree  are  essential  to  the  creation  of 
an  estoppel.  What  Rockwell  acquired 
was  gotten  by  a  grant  of  a  part  of  that 
which  restud  in  contract.  He  bousht 
witli  knowledge  of  it,  must  be  charged 
with  notice  of  its  limitations,  and  he 
must  be  held  bound  by  its  provisions. 
There  was  an  absence  of  proof  that  ho 
bought  upon  the  faith  and  strength  of 
any  antecedent  representation  on  the  part 
of  the  company,  or  that  he  was  misled  to 
his  prejudice  by  anything  which  they 
did, upon  which  he  had  a  right  to  rely.  It 
is  unnecessary  to  state  the  whole  ground 
of  an  estoppel.  Enough  has  been  said  to 
show  that  the  plaintiff  in  error  failed   to 
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brins  biinBelf  within  the  protection  of 
that  principle.  Tbere  is  no  error  In  the 
record  upon  whicli  the  judgment  oagbt  to 
be  reversed,  and  It  will  accordingly  be 
affirmed. 

Bbed,  J.,  concurs. 

Richmond.  P.  J.,  took  no  part  in  the 
consideration  of  this  cause. 

1  ColcA.  362  

HocKADAY  V.  Board  Coitnty  Oom'kb  op 

Chaffek  Count*  et  a.1. 
(Court  ofAppeaU  of  Colorado.    Feb.  38,  1893.) 

Constitutional  Law— Counties  —  Indebtednbss 
— ^FoKM  OF  Action— Bill  op  Discovert. 

1.  Const  art.  11,  $  6,  prohibits  a  county  from 
contracting  "any  debt  by  loan  in  any  form,  ex- 
iTept  for  the  purpose  of  erecting  necessary  public 
buildings,  mailing  and  repairing  public  roads 
and  bridges, "  and  forbids  such  indebtedness  ex- 
ceeding in  any  one  year  certain  rates  on  the  tax- 
able property  intheoounty.  Meld,  that  the  draw- 
ing of  warrants  against  a  special  fund  already 
provided,  and  certain  to  be  paid  in  during  the 
fiscal  year,  where  the  amount  of  the  warrants 
does  nut  exceed  the  amount  of  such  fund,  is  not 
the  creatioa  of  a  debt,  within  the  constitution, 
though  it  anticipates  the  revenue  to  be  collected, 
since  the  warrants  are  drawn  against  existing 
values. 

2.  Where  it  was  shown  in  an  action  to  collect 
the  amounts  due  on  certain  county  warrants  that 
the  special  fund  provided  for  the  payment  of 
the  warrants  had  been  illegally  withdrawn  and 
appropriated  to  other  purposes  by  the  county  au- 
thorities, a  proceeding  by  mandamus  would  have 
been  useless,  and  the  action  in  assumpsit  was 
maintainable. 

3.  Payment  on  the  warrants  having  been  re- 
fused, on  their  presentation  to  the  treasurer,  for 
an  alleged  want  of  money,  plaintiff  is  entitled  to 
hare  an  account  of  all  warrants  drawn  od  such 
fund,  la  road  fund,)  of  all  apportionments  of 
taxes  for  road  purposes,  and  of  all  such  taxes  so 
apportioned  for  that  purpose  which  have  been 
collected  and  remain  uncollected,  from  the  time 
of  the  presentation  of  the  warrants  to  the  insti- 
totion  of  the  present  action. 

BissBLL,  J.,  dissenting. 

Error  to  district  court,  Chaffee  county ; 
John  Campbell,  Judge. 

Action  by  Richard  W.  Hockaday  against 
the  board  ol  county  comiiiiKsinners,  and 
John  G.  Hollenbeck,  treasurer,  of  Cliaffee 
county.  Complaint  dismissed.  Plaintiff 
brings  error.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Reed,  J.: 

The  plaintiff  brought  suit  against  the 
defendants  to  collect  from  the  county  the 
amounts  due  on  several  county  warrants 
or  orders,  aggregating  f  1,318.29,  and  the 
interest  on  the  same.  Such  warrants 
were  issned  In  the  years  1884, 1885,  and 
1888,  and  were  drawn  payable  out  of  any 
moneys  in  the  treasury  belonging  to  the 
"Roafl  Fund."  The  warrants  were  pre- 
uented  to  the  treasurer  of  the  connty  for 
pavment  at  various  dates  from  April  28, 
18»4,  to  March  31, 1886,  were  not  paid,  but 
were  indorsed  by  the  treasurer,  "  Not  paid 
for  want  of  funds,"  and  registered  as  re- 
quired by  law.  The  complaint  Is  drawn 
with  great  care  and  great  particularity 
of  detail.  It  Is  alleged  that  on  the  2d  day 
of  October,  1S83,  the  board  of  county  com- 
missioners set  aside  and  designated  of  the 
taxes  of  that  year  Ifl0,953.69  ae  a  road 
fund;  on  the  6th  day  of  October,  1884,  the 


sum  of  f  15,806.18 ;  on  the  8th  day  of  Octo- 
ber, 1885,  the  sum  of  |1 2,062.52,— making 
the  aggregate  for  the  three  years,  f38,- 
4n2.BH,  to  which  was  to  be  added  the  fur- 
ther sum  of  f  4,825.18,  due  the  count.r  of 
Chaffee  from  the  county  of  Lake,  which 
was  by  the  board  of  county  commissioners 
of  the  former  county  set  aside  and  desig- 
nated as  a  part  of  the  road  fund  ;  making 
the  supposed  available  fund  amount  to 
the  sum  of  143,227.57.  That  there  was 
drawn  against  said  fund  for  the  year  end- 
ing December  1,  1884,  |15,3'I4.75;  for  the 
year  ending  December  1,  1885,  f6,384.81; 
and  between  the  1st  day  of  December, 
1885,  and  the  8th  day  of  March,  1888, 
91,515.08,— aggregating  f 23,234.67,  leaving 
a  large  balance;  and  alleging  a  refusal  of 
the  defendants  to  pay  the  warrants  in 
controversy  according  to  the  date  of  pres- 
entation, or  at  all,  and  that  they  and  ail 
of  them  remain  wholly  unpaid  and  over- 
due. It  Is  further  alleged  that  "the  board 
of  commissioners  and  the  said  treasurer 
have  diverted,  and  are  still  diverting,  said 
taxes  apportioned  for  the  payment  of  said 
warrants  to  the  payment  of  certain  other 
road-warrants  not  held  by  plaintiff,  and 
which  were  not  presented  to  the  said 
treasurer  for  payment  until  long  after  the 
presentation  of  plaintiff's  said  warrants, 
and  to  the  payment  of  other  road  and 
other  general  fund  warrants  not  Issued 
until  long  after  the  presentation  of  the 
plaintiff's  said  warrants  for  payment  as 
aforesaid;  that  the  said  board  of  commis- 
sioners and  the  said  treasurer  of  the  said 
Chaffee  county  pretend  that  snid  warrants 
held  and  owned  by  plaintiff  were  Issued  in 
excess  of  the  limitation  fixed  In  the  consti- 
tution of  the  state  of  Colorado  concerning 
the  creation  of  the  county  debts;  whereas 
plaintiff  charges  the  contrary  thereof  to 
be  true,  and  doth  say  that  the  said  war- 
rants held  and  owned  by  plaintiff,  to- 
gether with  all  other  warrants  drawn 
during  the  period  aforesaid  upon  the  said 
road  fund,  were  within  the  apportion- 
ment of  said  taxes  made  for  said  road 
fund,  and  that  said  apportionment  of  said 
taxes  was  by  said  board  of  commissioners 
duly  and  lawfully  made,  whereby  so 
much  of  the  said  annual  taxes  of  the  said 
Chaffee  county  as  was  set  aside  for  a 
road  fund,  for  and  against  which,  to  the 
full  amount  of  said  apportioment,  said 
road-warrants  might  well  nnd  lawfully 
be  drawn,  and  when  so  drawn  said  coun- 
ty became  liable  to  pay  the  same;  and  the 
plaintiff,  by  the  law  of  the  land. is  entitled 
to  recover  against  the  county,  by  its  said 
corporate  name  of  the  '  Board  of  Commis- 
sioners of  Chaffee  County,'  to  the  extent 
of  the  sums  of  money  in  the  said  warrants 
specified,  with  Interest  thereon  as  afore- 
said." The  prayer  of  the  complaint  is  ae 
follows:  "  Wherefore  plaintiff  prays  judg- 
ment against  the  said  defendant  board  of 
commissioners  of  said  Chaffee  county  for 
the  aggregate  sum  of  money  in  plaintiff's 
said  warrants  specified,  with  interest  upon 
each  of  said  sums  from  thedate  of  the  pi-es- 
entatlon  of  said  respective  warrants  to 
the  treasurer  of  said  Chaffee  county  for 
payment  as  aforesaid;  but  if  the  court 
shall  be  of  the  opinion  that  for  any  cause 
plaintiB  Is  not  entitled  to  recover  judg- 
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ment  as  aforesaid  against  tbe  said  com- 
miaslonere,  then  and  in  that  case  plaintiff 
praya  that  an  account  may  be  taken  of 
all  said  warrants  drawn  upon  tlie  said 
road  fund  during  the  period  aforesaid,  and 
of  all  apportionments  of  tbe  taxes  of  said 
Chaffee  county  for  road  purposes  daring 
the  period  aforesaid,  and  of  allsaid  taxes  so 
apportioned  for  that  purpose  which  have 
been  collected  and  remain  uncollected,  as 
well  as  foi*  the  sum  due  from  the  said 
Lake  county  to  the  said  Chaffee  county, 
on  accouia*  of  said  road  fund;  and  that 
the  said  warrants  so  drawn  against  the 
said  fund  be  adjudged  to  be  an  assignment 
of  said  road  fund  to  the  holder  of  said 
warrants;  and  that  tbe  said  board  of 
commissioners  and  the  said  treasurer  be 
md.indercd  and  decreed  to  hold  said  funds  to 
and  for  the  use  of  the  said  holders  of  the 
said  warrants  as  their  rights  may  be  as- 
certained, and  to  pay  the  same  to  the 
holders  of  said  warrants  according  to 
tbeirr  right  and  powers  to  receive  the 
same:  and  that  an  account  be  taken  of 
the  warrants  held  and  owned  by  the  plain- 
tiff as  aforesaid,  with  theinterest  thereon; 
and  that  the  same  be  paid  out  of  said 
funds  according  to  tbe  date  of  tbeir  pres- 
entation to  tbe  treasurer  of  said  Chaffee 
county  for  payment;  and  if  it  shall  ap- 
pear to  the  court  that  the  board  of  com- 
missioners and  the  said  treasurer,  or 
either  of  them,  have  diverted  said  fund,  or 
any  part  thereof,  to  other  or  different  pur- 
poses than  that  for  which  said  taxes  were 
apportioned,  levied,  and  collected,  that 
Judgment  bo  rendered  in  favor  of  plaintiff 
against  the  said  board  of  commiHsioners 
and  against  the  said  treasurer  of  said 
county  lor  such  sum  or  sums  as  may  have 
been  diverted  by  said  board  of  commis- 
sioners or  said  treasurer  to  such  other  and 
different  purposes;"  closing  witb  a  prayer 
for  an  injunction  that  the  defendants  "  be 
restrained  from  paying  out  or  applying 
said  fund  so  apportioned  and  set  awide  as 
aforesaid  to  any  purpose  other  than  the 
payment  nf  said  warrants,  and  then  only 
to  the  payment  of  the  same  according  to 
their  priority  of  presentation  and  demand 
of  payment." 

The  defendants  answered,  first,  denying 
specifically  eiicb  allegation  of  the  com- 
plaint.  "Tliat  the  said  warrants,  and 
each  of  them,  specified  and  set  forth  in 
plaintiff's  complaint,  were  issued,  or  at- 
tempted to  be  Issued,  and  tbe  debt  thereof 
assumed  to  be  contracted,  or  attempted 
to  be  contracted,  by  the  said  board  of 
county  commissionera  of  Chaffee  county, 
In  direct  violation  of,  and  contrary  to, 
the  provisions  of  section  six  (6)  of  article 
eleven  (11)  of  the  constitution  of  the  state 
of  Colorado.  Tliat  at  the  sevenil  dates 
and  times  at  which  said  warrants  were 
issued,  or  attempted  to  be  Issued,  tbe 
limitation  of  the  aggregate  amount  of 
debt  which  could  lawfully  be  contracted 
or  incurred  by  said  county  of  Chaffee  for 
all  purposes,  as  prescribed  by  the  afore- 
said constitutional  provision,  had  been 
reached  and  exfeedcd  by  said  county,  in 
this,  to- wit:  Urst.  That  at  the  several 
times  and  dates  at  which  said  several 
warrants  were  Issued,  or  attempted  to  be 
Issued,  the    total    value  of   the  taxable  | 


property,  real  and  personal,  of  aaid  coun- 
ty of  Chaffee,  was  nut  less  than  on^  mill- 
ion of  dollars,  but  was  of  the  value,  as 
assessed  in  pursuance  of  the  laws  of  tbe 
state  of  Colorado, as  follows,  to-wit:  For 
the  fiscal  year  ending  November  30.  IS.S4, 
$2,302,432;  for  the  fiscal  year  ending  No- 
vember 30,  lK8o,  $2,566,055;  for  tlie  fiscal 
year  ending  November  30,  1SS6,  $2,400,508. 
Hecotid.  That  at  the  several  times  and 
dates  on  which  the  said  warrants  desig- 
nated In  plaintiff's  complaint,  and  each 
of  them,  were  issued,  and  at  the  time  the 
debts,  in  payment  for  which  said  war- 
rants were  isbued,  were  coutrncted,  the 
aggregate  amount  of  indebtedness  of  said 
county,  exclusive  of  debts  contracted  be- 
fore tbe  adoption  of  the  constitution  of 
the  state  of  Colorado,  exceeded  the 
amount  as  limited  by  said  section  six,  (G,) 
article  eleven,  (11,)  of  the  constitution  of 
the  state  of  Colorado.  That  the  total  in- 
debtedness of  said  county,  for  all  pur- 
poses, exclusive  of  debts  contracted  before 
the  adoption  of  the  said  constitution,  at 
the  several  times  and  dates  on  which  sal'- 
warrants  in  the  complaint  mentiuaeu 
were  issued,  exceeded  tbe  sum  of  two 
hundred  and  fifty  thousand  dollars.  That 
no  part  of  the  debt,  in  consideration  of 
which  said  warrants  were  Issued,  was  in- 
curred by  a  vote  of  the  tax-payers  of  said 
county,  and  that  the  issuing  of  each  of 
said  warrants  specilled  in  plaintiff's  com- 
plaint increased  tbe  ludebteduejiis  of  said 
county  in  excess  of  tbe  limit  prescribed  by 
the  said  constitutional  provision.  That 
such  warrants,  and  eacb  of  them,  for  tha 
reasons  aforesaid,  are  void,  and  not  bind- 
ing agulnst  said  Chaffee  county."  Third. 
In  legal  effect  the  same  as  the  second. 
The  fourth  special  defense  in  kubstanre 
tenders  the  same  issues  as  those  made  by 
the  special  denials  of  tbe  allegations  of  the 
complaint  contained  In  tbe  general  an- 
swer. The  Sftn  special  defense  we  do  not 
find  it  necessary  to  consider.  A  replica- 
tion was  filed,  denying  and  traversiug  tbe 
special  averments  of  the  answer. 

For  the  purposes  of  the  trial,  the  follow- 
ing stipulation  was  made:  "'fhat  tlie  d<v 
fendant.  In  its  corporate  capacity,  issueo 
and  delivered  to  the  payees  in  said  war< 
rants  named,  and  the  said  several  war- 
rants in  said  complaint  described,  in  form 
set  forth  In  said  complaint,  and  at  the 
time  and  for  the  amounts  in  said  com- 
plaint stated,  and  that  the  said  warrants 
were  all  drawn  upon  the  road  fund  of 
said  county  of  Chaffee,  and  that  the  issue 
of  said  warrants  was  authorized  by  sale 
board  of  county  commissioners,  so  far  as 
regularity  of  allowance  of  account  and 
order  of  issuance  Is  concerned,  and  tbe 
said  warrants  were  also  dul.v  signed  by 
tbe  proper  officers  of  said  county,  and 
were  afterwards  presented  to  the  county 
treasurer  for  payment,  and  the  payment 
thereof  demanded  of  said  treasurer,  and 
the  said  treasurer  thereupon  refused  to 
pay  the  same,  and  indorsed  thereon  the 
date  of  such  presentation,  and  that  pay- 
ment thereof  was  refused  for  want  of 
funds,  and  the  said  treasurer  thereupon 
registered  said  warrants  In  the  book  of 
registry  for  such  warrants,  in  accordance 
with  the  law  in   such   cases   made  and 
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provided,  and  that  tbe  datea  of  such 
registration  are  con-ectly  set  forth  in  said 
plalntlR'8  complaint,  and  tiiat  said  war- 
rants were  afterwards,  by  tlie  payees 
tberenamedidaly,  under  thnbandsot  each, 
indorsed  to  tlie  plaintiff,  wlio  is  now  tlie 
owner  and  holder  thereof,  and  that  said 
indorsements  were  had  and  made  before 
tbe  cummencetnent  of  this  action  ;"  and  a 
table  showing  the  condition  of  the  road 
funds  of  the  county  from  tbe  31st  day  of 
December,  1K83,  until  the  1st  day  of  Jan- 
uary, 18K7,  by  which  it  appears  that  tbe 
total  credit  to  said  fund  between  those 
daten amounted  to 9i.59,932.1], and  the  total 
debits  to  f40,752.49,  leaving  a  balance 
that  sboald  be  In  tbe  treasury,  or  to  be 
accounted  for,  of  flU,17B.62;  also  a  state- 
ment or  table  showing  that  theaggregate 
indebtedness  of  tbe  county  greatly  exceed- 
ed tbe  constitutional  limit  at  all  tbe  dates 
mentioned. 

There  was  also  introduced  In  evidence 
on  tbe  part  of  the  plaintiff  the  following 
extracts  from  tbe  record  uf  the  acts  and 
proceedings  of  tbe  board  of  county  com- 
missioners of  tbe  county  of  tbe  13th  day 
of  May,  1889,  certified  by  tbe  clerk:  "It 
is  hereby  ordered  that  the  treasurer  be  re- 
quested to  use  the  money  in  the  contin- 
gent and  road  funds  in  the  payment  of 
warrants  outstanding  against  said  funds 
in  tbe  order  tn  which  tbey  have  been 
presented.  And  It  Is  further  ordered  that 
tbe  treasurer  be  requested  to  distribute 
tbe  money  to  be  received  and  now  due 
from  Lake  county  on  account  of  judg- 
ment, as  fullows:  One-third  to  the  con- 
tingent fund,  one-third  to  the  road  fund, 
and  one-third  to  the  general  fund ; "  and 
tbe  futlowing  resolutions  adopted  on  the 
same  date:  "  Whereas,  Chaffee  county  is, 
and  has  been  for  some  time  past,  finan- 
cially embarrasHed,  caused  in  part  by  tbe 
issue  of  warrants  and  bonds  in  excess  uf 
the  constitutional  limit  as  construed  by 
the  supreme  court  of  the  state  in  tbe  case 
of  People  V.  May,  9  Colo.  404, 12  Pac.  Bep. 
83H:  and  whereas,  it  is  the  opinion  of 
this  board,  after  investlgntlDg  the  mat- 
ter, that  at  least  a  portion  of  said  indebt- 
edness contracted  prior  to  January  1, 
18S6,  is  legal  and  binding,  and  should  be 
paid ;  and  whereas,  there  is  now  in  tbe 
bands  of  tbe  treasurer  quite  a  sum  of 
money  and  evidence  of  indebtedness  to 
tbe  credit  of  the  general   and  road  funds, 

to-wit,  in  tbe  general  fund   9 ,  and  tn 

the  road  fund  f ,  as  shown  by  his  re- 
port of  January  1, 1886;  and  whereas,  the 
bands  of  thin  board  are  and  have  been 
practically  tied  to  the  exteut  that  tbey 
have  been  utterly  unable  to  pay  any  of 
the  claims  against  the  county  since  said 
decision  by  the  supreme  court,  and  which 
we  recognize  as  the  law  of  the  state;  and 
whereas,  there  is  now  on  file  a  great  num- 
ber of  claims  against  the  county  for 
services  rendered  and  materials  furnished, 
wbicb  should  bo  paid,  as  well  as  provis- 
ions made  for  tbe  actual  running  ex- 
penses of  tbe  county  in  order  to  prevent 
anarchy,  and  assist  in  the  enforcement  of 
iaw  and  order;  and  whereas,  this  board 
is  desirous  of  providing  ways  and  means 
for  relief,  and  believing  that  tbe  action 
-which  they  are  about  to  take  is  lu  accord- 
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ance  with  law  and  justice:  It  Is  therefore 
ordered  that  the  treasurer  be,  and  be  la 
hereby,  instructed  to  set  apart  all  of  the 
county,  general,  and  road  funds  in  bis 
bands  on  the  lat  day  of  January,  1887,  for 
the  payment  of  the  legal  indebtedness  of 
those  said  Chaffee  county  funds  contracted 
prior  to  and  during  the  year  1886  up  to 
the  time  of  the  rendering  of  tbe  said  de- 
ciaion  of  the  supreme  court  of  the  state; 
said  legal  indebtedness  to  be  hereafter  de- 
termined by  suits  now  pending  and  here- 
after brought,  or  any  other  means  of  as- 
certaining the  same.  And  it  Is  further  or- 
dered that  he  be  instructed  to  open 
anew  accounts  with  tbe  said  funds,  dated 
January  3,  18H7,  and  all  revenue  from 
every  source  collected  for  said  funds  on 
and  after  wald  date  shall  be  placed  in  tbe 
new  accounts,  to  be  used  In  the  payment 
of  warrants  hereafter  drawn  by  the  board 
of  commiHHioners  tn  payment  for  services, 
fees,  materials,  etc.  It  is  further  ordered 
that  all  warrants  or  orders  hereafter  is- 
sued against  said  general  and  road  funds 
shall  be  designated  as  'Series  A'  and 
'  Number  1.'  The  county  hereby  assumes 
to  pay  all  necessary  expenses  incurred  by 
the  county  treasurer  in  tbe  enforcement 
of  the  above  order," — wbicb  was  all  tbe 
testimony  in  the  case. 

Judgment  for  the  defendants,  and  that 
the  complaint  be  dismissed. 

Tener  &  Or&lmuri  and  W.  D.  Wright,  for 
plaintiff  in  error.  O.  R.  Bartenatiea,  for 
defendants  in  error. 

Reed,  J.,  (after  stating  tbe  facta.)  The 
defense  that  tbe  county  was  indebted  in 
excess  of  tbe  constitutional  limitation, 
and  hence  that  the  warrants  in  question 
were  void,  cannot,  in  our  judgment,  pre- 
vail, Tbe  warrants  on  which  suit  was 
brought  were  drawn  upon  and  payable 
out  of  a  specttic  fund,  vii.,  that  created 
for  "  road  purposes. "  In  section  6  of  the 
"Revenue  Act"  (Gen.  St.  §  2S16)  It  Is  pro- 
vided: "Tberesball  be  levied  and  assessed 
upon  taxable  real  and  personal  property 
wltbin  this  state  in  each  year  tbe  follow- 
ing tuxes:  •  •  •  For  the  support  of 
schools,  not  less  than  two  nor  more  than 
five  mills  on  thedollar;  for  road  purposes, 
not  more  than  five  mills  on  thedollar,' 
etc.  This  was  re-enacted,  with  some 
amendments  not  necessary  to  be  noticed, 
(the  power  to  levy  and  tbe  amount  re- 
maining the  name,)  by  tbe  legislature  of 
1885.  tiee  Sess.  Laws  1885,  p.  318,  §  3. 
Second  in  importance  only  to  education, 
under  our  common-schools  system,  is  the 
subject  of  roads  and  bridges,— tbe  welfare 
and  prosperity  of  a  county  or  community 
being  dependent  upon  fai-ilitles  for  travel 
and  communication;  and  it  assumes  tar 
greater  importance  in  a  mountain  region, 
where  greater  obtitacles  are  to  be  over- 
come, and  where  travel  is  almost  ImpoHsi- 
ble,  except  by  artitlclal  routes,  needing 
annually  great  labor,  care,  and  attention. 
Realizing  this  fact,  the  legislature  wisely 
provided  for  a  specific  fund  annually  for 
such  purposes,  which  fund  is  as  specinc 
and  sacrod  for  tbe  purposes  of  its  creation 
as  the  common-school  fund,  and  can  no 
more  be  diverted  and  othurwise  appropri- 
ated   by  county  aatborities.      It  is  true 


Digitized  by 


Lnoogle 


290 


PACIFIC  BErORTER.  Vol.  29. 


(Colo. 


that  it  is  declared  in  the  constltutton  (ar- 
ticle 9,  §  2)  "the  general  assembly  shall,  as 
Boon  as  practicable,  provide  for  the  es- 
tablishment and  maintenance  of  a  thor- 
ough and  uniform  system  of  free  public 
schools  throughout  the  state,"  etc. ;  and 
in  section  3  that  "the  public-school  fund 
of  the  state  shall  forever  remain  inviolate 
and  intact.  •  •  •  No  part  of  this  fund, 
principal  or  interest,  shall  ever  be  trans- 
ferred to  any  other  fund,  or  used  or  ap- 
propriated, except  as  herein  provided," 
etc.  While  there  are  no  such  provisions 
hi  regard  to  a  special  fund  for  road  pur- 
poses in  the  constitution,  there  Is  no  pro- 
hibition. The  state  constitution  is  a  lim- 
itation only  of  the  power  of  the  legisla- 
ture. It  is  a  fundamental  principle  that 
the  state  legislature  has  unlimited  power, 
except  as  restricted  by  the  constitution. 
The  supreme  court  of  this  state  in  People 
V.  Hall,  8  Colo.  497,  9  Pae.  Hep.  34,  said  : 
"Except  as  limited  or  controlled  by  con- 
stitutional provisions,  the  general  assem- 
bly is  omnipotent  in  relation  to  municipal 
corp(jration8  within  the  state.  It  calls 
them  into  being,  and  endows  them  vclth 
whatever  powers  and  privileges  they  pos- 
sess. Ifin  Its  judgment  advisable,  their  ex- 
istence, even,  may  at  any  time  be  absolutely 
terminated.  In  these  and  other  particulars 
it  bowB  only  to  the  superior  behests  of  the 
people,  expressed  in  their  organic  law." 
And  in  Board  of  Sup'rs  of  Sangamon  Co. 
V.  City  of  Springfield,  63  111.  66,  the  court 
said:  "The  taxes  must  be  paid  into  the 
county  treasury,  and  when  there  they  are 
under  the  control  of  the  county,  and  It 
must  be  held  responsible  for  any  propor- 
tion due  to  the  city  or  to  any  third  party. 
The  treasurer  is  the  m«*re  agent,  and  must 
obey  the  authorities,  of  the  county.  The 
direction  in  the  act  that,  when  'the  taxes 
shall  be  paid  Into  the  county  treasury, 
the  treasurer  shall  pay,'  etc.,  Imposes  an 
obligation  upon  the  county,  on  the  refusal 
of  the  treasurer  to  comply  with  the  re- 
quirement. He  Is  commanded  to  perform 
a  purely  ministerial  duty.  The  liability 
of  the  county  arises  from  the  fact  of  hav- 
ing the  possession  of  money  which  right- 
fully belongs  to  another  party.  .\  county 
is  a  public  corporation,  which  exists  only 
for  public  purposes,  connected  with  the 
administration  of  the  state  government, 
and  may  be  controlled  by  the  legislature. 
2  Kent,  Comm.  306.  Snch  a  corporation, 
and  of  poursp  its  revenue,  is  subject  to 
the  control  of  the  legislature.  County  of 
Richmond  v.  County  of  Lawrence,  12  111. 
1.  When,  therefore,  the  legislature  directs 
the  application  of  the  revenue  on  deposit 
in  the  treasury  to  a  particular  purpose, 
or  its  payment  to  any  party,  a  duty  is 
imposed  and  an  obligation  created  upon 
the  county."  See,  also,  Alexander  v. 
People,  7  Colo.  155,2  Pae.  Rep.  S94;  Peo- 
ple V.  Osborne,  7  Colo.  605,  4  Pae.  Rep. 
1074;  Ketchnm  v.  City  of  Buffalo,  14  N.  Y. 
867;  People  v.  Flagg,  46  N.  ¥.401.  That 
the  legislature  Is  exercising  an  acknowl- 
edged constitutional  power  in  directing 
future  county  revenues  to  specific  pur- 
poses, see  People  v.  FIngg,  supra:  Young 
V.  Hall,  9  Nev.  213;  Ksser  v.  Spaulding,  17 
Nev.  303;  People  v.  Power.  25  111.  191:  Mc- 
Donald V.Maddux,  11  Cal.  187;  -McCauley 


v.  Brooks,  16  Cal.  35.     The  legislatare, 

within  the  legitimate  limits  of  Its  power, 
wisely  provided  for  a  speciQc  fund  to  be 
assessed,  levie<l,  collected,  and  applied  to 
road  purposes  only ;  and  such  fund  In  as 
specific  for  that  purpose,  and  as  unavail- 
able for  other  purposes,  as  the  school  fund 
is  made  by  the  constitution.  It  was 
against  this  specific  fund  that  the  war- 
rants In  controversy  were  drawn. 

By  the  stipulation  on  file,  it  is  shown 
that  the  amount  of  the  credits  to  the 
road  fund  in  the  years  1883  to  1886,  both 
Inclusive,  exceeded  in  the  aggregate  the 
outstanding  warrants,  and  warrants 
drawn  against  It,  some  tl9,000,  and  that 
In  each  of  the  years  the  available  road 
fund  exceeded  by  quite  an  amount  the 
warrants  drawn.  Hence,  If  the  fund  had 
been  entirely  devoted  to  the  purposes  of 
its  creation,  and  there  bad  been  no  di- 
version or  misapplication  of  the  fund,  It 
was  at  all  times  solvent,  and  at  the  end 
uf  each  fiscal  year  with  money  In  the  treas- 
ury to  pay  all  warrants  drawn  during  the 
year.  It  is  agreed  that  on  December  31, 
1883,  there  were  outstanding  warrants 
amounting  to  118,926.32.  What  amount 
of  It  had  been  drawn  In  the  year  1883,  and 
what  amount  existed  prior  to  that  time, 
we  are  not  shown;  but  the  assets  of  the 
fund  exceeded  all  the  outstanding  war- 
rants over  $3,000.  At  the  close  of  each  of 
the  folio  wing  years  the  balance  to  thecredit 
of  the  fund  was  much  greater.  It  will  be 
observed  by  the  figures  shown  In  the  stip- 
nlation  that  the  delinquent  tax  uncollect- 
ed on  December  31, 188.3,  was  ¥12,966.39, 
and  that  In  the  following  yeara  It  re- 
mained about  $16,000  or  over;  showing 
that  the  collections  of  former  years  ahoat 
equaled  the  delinquency  of  each  succeeding 
year.  Consequently,  the  fond  was  at  all 
times  solvent,  and  able  to  respond  to  the 
warrants  drawn.  It  was  not  contemplat- 
ed by  the  legislature,  nor  expected,  that 
there  should  be  at  all  times  money  belong- 
ing to  the  fund  actually  In  the  treasury 
to  pay  all  warrants  at  the  time  of  draw- 
ing or  presentation  ;  so  a  system  of  i-egis- 
try  was  provided  whereby  warrants  were 
to  he  paid  In  the  order  of  their  presenta- 
tion. In  People  v.  May,  9  Uolo.  404,  12 
Pae.  Rep.  838,  it  is  said  by  the  supreme 
court:  "Valid  appropriations  of  its  rev- 
enue may  be  made  in  anticipation  of  thecol- 
lection  thereof,  "etc.  Thedrawlng  of  war- 
rants against  a  special  fund  already  pro- 
vided, and  certain  to  be  paid  in  during 
the  fiscal  year,  for  their  payment,  is  not 
the  creation  of  a  debt  or  debts,  within 
the  constitutional  prohibition.  The  aiv 
plication  of  a  special  fund  to  the  purpose  of 
its  creation,  by  the  drawing  of  warrants 
against  such  fund,  unless  the  amount 
drawn  during  the  yearexceeda  the  amount 
provided  for  such  fund,  and  supposed  to 
be  available,  is  not  the  creation  of  a  debt, 
although  it  anticipates  the  revenue  to  be 
collected,  as  they  are  drawn  against  ex- 
isting values;  hencecannot  beclassed  and 
regarded  as  the  debt  of  the  county,  pro- 
hibited by  the  constitution,  unless  In  ex- 
cess, in  some  year,  of  the  money  provided 
for  their  payment  during  that  year. 
Whether  or  not  warrantssodrawu  on  the 
special  fund  in  excess  of  it  can  be  classed 
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with  the  KCDCral  Indebtedness  of  a  coun- 
ty, BO  aa  to  swell  the  aggregate,  and  ren- 
der the  warrantH  void  under  the  constitu- 
tional prohibition,  wo  do  not  find  it  neces- 
sary to  determine  in  this  case;  but,  it 
they  could  in  any  case  be  so  considered. 
It  would  not  invalidate  all  the  warrants 
of  that  year,  but  only  those  drawn  after 
the  fund  was  exhausted,  and  in  excess  of 
It.  As  It  is  shown  by  the  stipulation  on 
file  that  in  the  years  Irom  1883  to  1886  the 
warrants  drawn  did  not  exceed,  but  were 
clearly  within,  the  fund  provided  tortbeir 
payment,  none  of  them  could  become  in- 
valid by  reason  of  the  general  Indebted- 
ness exceeding  the  limit  fixed  by  the  con- 
stitution. 

2.  It  is  urged  in  argument  by  counsel  of 
defendants  in  error  that  this  form  of  action 
would  not  lie.  He  says:  "Another  objec- 
tion to  plaintiff's  recovery  in  this  action 
is  that  the  warrants  are  payable  out  of  a 
particular  fund,  and  are  not  a  charge 
against  the  county  in  tills  action;"  and 
a  long  list  of  authorities  are  cited  in  sup- 
port of  the  proposition.  The  first,  and 
perhaps  the  only,  answer  necessary  to 
this  position,  is  that  no  such  question  was 
raised  In  the  court  below.  It  first  ap- 
pears in  argument.  That  the  form  of  ac- 
tion selected  was  the  proper  one  appears 
to  have  l>een  conceded.  An  answer  was 
pat  In  upon  the  merits,  putting  the  de- 
fense entirely  upon  other  and  different 
grounds.  The  insues  were  made  up,  and 
tbe  case  tried,  without  a  question  as  to 
the  furm  of  action  selected.  This  is  a 
court  of  review,  not  of  original  lurlsdic- 
tion.  Had  the  point  been  raised  by  prop- 
«r  pleading  in  the  lower  court,  and  the 
qaestioo  adjudicated,  tbe  finding  might 
ife  reviewed  here;  but  having  been  waived, 
and  the  propriety  of  the  action  conceded, 
tbe  matter  is  nut  before  this  court.  It  Is 
now  too  late  to  take  advantage  of  mat- 
ter in  abatement  of  the  action.  But  ad- 
mitting, for  tbe  purposes  of  argument, 
that  tbe  question  can  be  raised  in  this 
court,  we  are  confronted  with  the  follow- 
ing facts  and  dlCBculcies:  Conceding,  aa 
we  must,  under  the  authorities,  that 
where  warrants  are  drawn  upon  a  special 
fund,  and  there  is  money  belonging  to  that 
fund  in  the  hands  of  the  proper  ofl9cer, 
who  refuses  to  pay,  nmudawuB  is  the 
proper  proceeding,  and  proof  must  be 
made  of  the  ability  of  the  officer  to  pay, 
what  are  the  conditions  of  this  case?  It 
1b  alleged  In  the  complaint  that  for  the 
years  18S3  to  1887  tlie  amount  of  the  road 
fund  was  largely  in  excess  of  the  war- 
rants drawn  against  it,  and  that  at  the 
beginning  of  the  year  1887  there  was,  or 
properly  should  have  been,  a  large  balance 
beloi])i;ing  to  that  fund  in  the  hands  of  the 
treasurer.  These  several  allegations  are 
all  traversed  by  the  answer,  are  reassert- 
ed in  the  replication,  and  the  further  alle- 
fcation  made,  asserting  in  effect  that  the 
lar^e  balance  should  be  In  the  road  fund, 
and.  if  not  there,  tliat  the  same  had  been 
by  tbe  county  authorities  diverte<l  and 
DilHupplled  to  other  county  purposes.  In 
the  stipulation  of  counsel,  it  is  conceded 
thttt  the  warrants  in  controversy  were 
presented  to  tHe  treasurer,  and  payment 
demanded,    "and    that    payment    tnereof 


was  refused  for  want  of  funds."  Herein 
a  conclusive  and  binding  agreement,  en- 
tered of  record,  that  there  was  no  money 
In  the  road  fund  for  the  payment  of  the 
warrants.  Counsel  for  plaintiff,  knowing 
this  fact  in  advance,  could  not  be  required 
or  expected  to  proceed  by  mitoOauiun, 
which  could  only  be  available  with  the 
money  in  the  treasury,  and  upon  proof 
that  it  was  there,  and  of  a  refusal  tupay. 
By  the  figures  and  abstracts  contained  In 
the  stipulation,  it  Is  shown  that  there 
should  have  been  a  large  balance  In  the 
treasury  to  the  credit  of  tbe  road  fund. 
No  proof  whatever  was  offered  on  the 
part  of  the  defense  to  explain  or  show  to 
what  use  the  fund  had  been  applied,  and 
why  it  was  not  on  baud.  Prima  facie,  a 
case  was  made  sustaining  the  allegations 
In  the  complaint,  that  required  defendant 
to  rebut.  No  effort  was  made  to  do  so. 
Counsel  evidently  relied  upon  the  sup- 
posed invalidity  of  the  warrants  by  rea- 
son of  the  county  indebtedness  exceeding 
the  constitutional  limit,  and  did  not 
think  it  necessary  to  interpose  other  de- 
fenses. The  figures  contained  in  tbe  stip- 
ulation, showing  that  there  should  have 
been  a  large  balance  of  the  special  fund  In 
the  treasury,  and  the  same  documentstip- 
ulatlng  that  there  was  none,  prima  fncie, 
at  least,  established  the  allegations  of  the 
complaint  of  diversion  and  misapplica- 
tion of  tbe  fund  to  other  purposes  by  the 
county  officials;  while  the  abstracts  from 
tbe  record  of  tbe  proceedings  of  the  coun- 
ty commissioners,  put  in  evidence  by  the 
plaintiff,  show  that  the  county  commis- 
sioners, by  resolutions  passed  and  entered 
of  record.  Ignore  and  repudiate  the  war- 
rants, and  open  up  new  accounts,  and 
designate  arbitrarily  the  warrants  that 
shall  be  thereafter  paid.  All  the  evidence 
put  in  shows  tbe  financial  affairs  of  the 
county  to  have  been  inextricably  mud- 
dled, tbe  warrants  drawn  upon  the  spe- 
cial fund  repudiated,  tbe  money  belonging 
to  the  fund  misapplied,  and  an  illegal  and 
roaladraiuistration  of  county  finances.  It 
is  an  old  maxim  "  that  there  Is  a  legal  rem- 
edy of  some  kind  for  each  wrung. "  As 
before  stated,  there  being  no  money  in 
the  hands  of  the  treasurer  belonging  to 
the  special  fund,  and  this  fact  having 
been  conceded  by  the  stipulation  filed,  a 
proceeding  by  mandamus  would  have 
been  futile  and  abortive.  And  now  to 
hold  that  this  or  some  similar  action  by 
the  creditors  of  tbe  county  against  it, 
through  its  corporate  officers,  could  not 
be  maintained,  and  a  general  judgment 
obtained,  would  "be  practically  to  declare 
that  tbe  plaintiff  was  remediless,  and  that 
creditors  of  a  county  could  in  no  way  en- 
force just  claims  if  tbe  authorities  saw  fit 
to  dissipate,  divert,  or  misapply  special 
funds  provided  to  pay  special  warrants. 

Tbe  action  (aside  from  the  equitable 
part  of  it,  that  will  be  hereafter  consid- 
ered) was  an  action  of  Indebitatus  as- 
sanipslt  at  common  law,  and  by  the  Code 
the  common-law  remedy  has  not  been  re- 
stricted, but  enlarged.  This  action  will 
lie  for  "  the  brench  of  all  parol  or  simple 
contracts,  whether  verbal  or  written,  or 
express  or  implied,  for  tbe  payment  of 
money."    1  Chit.  PI.  §  112;  Steph.  PI.  49; 


Digitized  by 


Google 


292 


PACIFIO  REPOBTEB,  Vol.  29. 


{Colo. 


Curtis  T.'Fledler,  2  Black,  4ffl ;  U.  S.  v.  Rna- 
sell,  18  Wall.  623;  Tovfu  ot  Qoeensbnry  v. 
Culver,  19  Wall.  88;  Barker  v,  Cory,  16 
Oblo,  0.  In  Archbold  on  Pleadings  and 
Evidence,  (pp.  23,  24,)  it  is  said:  "11  a 
man  undertake  an  office  or  employment, 
trust  or  duty,  be  thereby,  in  contempla- 
tion of  law.  Impliedly  contracts  with 
those  who  employ  him  to  perform  that 
with  wbich  he  is  intrusted  with  integrity, 
diligence,  and  aklll;  and,  if  he  fall  so  to 
do,  it  is  a  breach  of  contract,  for  which 
the  party  may  liave  his  remedy  by  action 
on  the  case,  or,  in  most  cases,  by  action 
of  uasawpait. "  The  general  rule  is,  when- 
ever a  party  has  been  damnified.by  the  in- 
tentional wrongful  act,  misapplication  of 
money,  or  by  tbe  gross  carelessness  or  cul- 
pable negligence  of  another,  an  action  of 
ussnnipsit  may  be  maintained;  and  under 
the  Code,  abolishing  ull  special  forms  ot 
action,  and  only  giving  one  general  ac- 
tion, it  is  clear  that  wiiere,  priiua  facie,  it 
was  shown  that  the  special  fund  provided 
for  the  payment  of  the  warrants  had  been 
illegaiiy  withdrawn  and  appropriated  to 
other  purposes  by  the  agents  intrusted 
with  tbe  management  of  the  finances,  a 
creditor  could  not  be  expected  to  proceed 
by  a  special  and  extraordinary  remedy  to 
secnre  money  that  had  no  existence  in  a 
special  fund.  The  action  as  brought  was 
maintainable  unless  the  allegations  In  the 
complaint  and  the  proofs  oRered  had  been 
met  by  proper  defenses  and  proofs,  show- 
ing no  misapplication  of  the  npecial  fund, 
no  breach  of  duty,  or  maladministration 
of  the  fund.  See  Stimpson  v.  Sprague, 
6  Me.  470;  Farwell  v.  Rockland,  62  Me.29U. 
In  People  r.  Mayor,  23  Wend.  6S5,  it  was 
said:  "Here  is  a  legal  duty  enjoined  by 
competent  authority,  which  the  corpora- 
tion is  bound  to  discharge.  *  *  *  An 
action  on  the  case  or  Hssttiiipsltvrn]  lie  for 
a  neglect  of  corporate  duty."  See,  also. 
Kills  V.  Henry.  5  J.  J.  Marsh.  248;  Church 
V.  Mumford,  11  Johns.  479.  In  Board  of 
Sup'rsot  Sangamon  Co.,  supra,  It  was  held 
tbut  assniupslt  under  the  common  counts 
could  be  maintained  against  a  county  for 
money  accruing  due  to  the  plaintiff  under 
a  statute  where  there  was  no  restriction 
to  any  other  particular  remedy,  and  that 
when,  by  an  act  of  the  legislature,  the 
county  taxes  were  apportioned  between 
a  county  and  a  city,  and  the  county  treas- 
urer refused  to  pay  the  city  her  portion, 
the  money  due  the  city  from  the  county 
could  be  recovered  In  aiisuwpslt  under  the 
common  counts.  In  this  state,  as  in  tbe 
state  of  Illinois,  there  Is  no  specific  remedy 
prescribed  by  the  legislature  in  proceed- 
ings of  this  character;  hence  the  remedy 
maybe  as  at  common  law,  except  in  so 
far  as  the  common-law  procedure  is  modi- 
fled  by  the  Civil  Code.  Varnum  v.  Martin, 
1.5  Pick.  440.  Under  the  pleadings,  the 
stipulation,  and  otherevldenceof  plaintiff, 
uncontradicted  or  explained  by  the  de- 
fendant, the  court  erred  in  Its  judgment. 
It  shoaid  have  been  for  the  plaintiff. 

8.  By  authenticated  copies  of  the  records 
of  tbe  proceedings  of  the  county  commis- 
sioners, put  In  evidence  by  the  plaintiff, 
the  following  appears  as  ot  date  of  Jan- 
uary 12,  18H7 :  "  And  whereas,  there  is  now 
in  tbe  hands  of  the  treasurer  quite  a  sum 


ot  money  and  evidence  of  indebtedness  to 
tbe  credit  of  the  general  and  road  funds, 

to-wlt,  in  the   general  fund  $ ,  and 

In  the  road  fund  f ,  as  shown  by  his 

report  of  January  1, 1886;"  which  is  fol- 
lowed by  a  resolution  in  regard  to  the  dis- 
position of  the  fund,  etc.,  aa  is  above 
copied  In  the  statement  of  the  case.  Here 
we  find,  by  a  resolution  ol  the  board 
passed  and  entered  of  record,  an  admis- 
sion that  there  was  in  tbe  hands  of  the 
treasurer  "quite  a  sum  of  money  belone- 
ing  to  the  road  fund,"  which  had  been  in 
the  treasury  over  a  year.  As  was  shown 
by  the  report  of  the  treasurer  of  January 
1,  1886,  to  this  there  was  presumably  to  be 
added  the  amount  collected  from  January 
1.  18K6,  to  January  12,  1S87;  for  on  that 
date  the  commissioners  assert  that  tbe 
hands  of  the  board  have  been  tied  to  such 
an  extent  that  they  had  been  unable  to 
pay  any  claims  against  the  county.  Since 
tbe  decision  ot  the  supreme  court  in  Peo- 
ple V.  May,  (December  term,  18S5,)  pay- 
ment of  the  warrants  in  controversy  hav- 
ing been  refused  for  an  alleged  want  ot 
money,  the  plaintiff  was  clearly  entitled 
to  equitable  relief  to  the  extent  of  tbe  dis- 
covery and  accounting  asked,  under  the 
admissions  entered  of  record  and  the  re- 
fusal to  pay.  If  tbe  facts  presented  upon 
the  trial  did  not  warrant.  In  the  judgment 
ot  the  conrt,  a  judgment  In  his  favor,  he 
was  fully  entitled  to  know  why  his  claims 
had  not  been  paid  from  money  admitted 
to  have  been  In  the  treasury,  what  dispo- 
sition had  been  made  of  the  money  belong- 
ing to  the  special  fund  conceded  to  have 
been  in  the  treasury,  and  such  further  in- 
formation as  would,  if  possible,  enable 
him  to  enforce  his  just  claims,  and  collect 
an  unquestioned,  just  demand.  Under  our 
system  of  practice,  It  is  perhaps  unneces- 
sary to  say  that  l>oth  legal  and  equitable 
relief  maybe  granted  in  the  same  suit,  and 
upon  a  proper  prayer  equitable  relief  may 
be  granted  upon  the  facts  stated  in  the 
complaint  at  law.  It  is  very  doubtful  if, 
under  our  present  mode  of  procedure,  a 
separate  and  distinct  proceeding  by  bill  in 
equity  in  aid  ot  an  action  at  law  could 
be  maintained.  By  the  "Supreme  Court 
Judicature  Act"  oi  1873,  (86  &  8"  Vict..) 
consolidating  ail  thi^  superior  courts  into 
one  tribunal,  the  distinction  between  legal 
and  equitable  actions  was  abolished,  and 
the  mode  ot  procedure  was  made  similar, 
if  not  identical,  with  that  of  the  code 
states  of  America,  permitting  all  legal  and 
equitable  causes  of  action  and  defenses  to 
be  united  in  one  proceeding.  Since  the 
passage  of  that  act  it  has  been  held  that 
a  purely  equitable  bill  for  discovery,  only, 
could  not  be  maintained,  and  the  relict 
could  only  be  had  by  the  proper  proceed- 
ing in  the  action  at  law.  At  the  same 
time  it  was  held  "that  all  the  doctrines 
and  rnles  concerning  the  subject-matter 
of  discovery,  •  •  •  which  had  been  ?8- 
tablisbed  by  courts  of  equity,  were  still  in 
force,  and  control  the  same  matters  In 
the  new  procedure, "  and  were  available 
to  plaintiff  and  defendant  alike,  (see  An- 
derson V.  Bank,  2  Ch.  Dlv.  614;  Cashin  v. 
Craddock,  Id.  140:  Hoffmann  v.  Postiil,  L. 
R.  4  Ch.  App.  673;)  and  the  same  has  been 
frequently  held  in  many  code  states.    Tbe 
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pqnitable  rule  In  regard  to  dtscorery  Is: 
"A  bill  for  dlacovery  Is  proper  either  when 
the  cumplainant  therein  has  no  other 
pi-oot  than  that  be  expects  to  elicit  by  ItB 
nieauH  from  the  defendant,  or  when  he 
needa  the  matters  thus  disclosed  to  sap- 
pleitient  and  aid  other  evidence  whicb  he 
lurnishes,  or  whenever  the  court  can  fairly 
BuppoHe  that  facts  and  clrcumstauces  dis- 
covered by  means  of  the  bill  can  be  In  any 
way  material  tu  the  complainant  therein 
in  maintaining  his  cause  of  action  or  de- 
fense of  a  suit."  ]  Pom.  Kq.  Jur,  5191; 
Montagae  v.  Dudman,  2  Ves.  8r.  398; 
Finch  r.  Finch,  Id.  492;  Marsb  v.  Dari. 
8oq,  9  Paige,  680;  Many  v.  Iron  Co.,  id. 
1S8;  Metier  v.  Metier,  19  N.  J.  Eq.  457; 
Turner  v.  Dlckerson.  9  N.  J.  Eq.  140;  Peck 
V.  Ashley,  12  Mete.  (Mass.)  478;  Hoppock 
V.  Railroad  Co.,  27  N.  J.  Eq.  286.  The  di^ 
cnmatHnces  of  this  case,  the  confusion  of 
flnanclal  affairs,  and  the  peculiar  admin- 
istration shown  by  the  pabllc  records  of 
the  proceedings  of  .the  county  commission- 
erti,  certainly  brought  this  case  within  the 
rale  as  above  stated,  and  entitled  the 
plaintiff  to  full  discovery  In  the  premises. 
The  court  erred  in  reluslng  to  grant  and 
compel  the  discovery  asked.  The  judg- 
ment should  be  reversed,  and  cause  re- 
manded. 

RicHMO.ND,  P.  J.,  concurs. 

BissRi.L,  J.,  {disfienttnfr.)  The  algebraic 
representation  of  the  unknown  quantity, 
'x."  probably  well  expresses  the  value 
and  usetnlnesH  of  a  dissenting  opinion  in 
Jodiciai  proceedings.  The  universality  of 
the  custom,  coupled  with  the  importance 
of  the  present  Inquiry,  has  led  to  the  la- 
bor, and  the  possible  incumbrance  of  tbe 
Reports  with  this  opinion. 

I  differ  radically  with  my  associates 
both  in  regard  to  the  law  which  is  appli- 
cable to  the  controversy,  and  in  regard  to 
what  the  proof  tends  to  establish.  The 
stipulation  of  facts  on  which  tiie  case  was 
tried  is  partially  quoted  In  the  principal 
opinion.  It  is  assumed  in  it  that  what  is 
quoted,  together  with  what  is  stated, 
Hopplies  the  requisite  proof  to  support 
the  case  and  Justify  a  reversal.  T  do  not 
subscribe  to  that  statement.  Supplement- 
ing the  quotation  given  In  the  opinion,  I 
now  give  the  balance  of  the  stipulation 
with  i-eference  to  the  warrants  issued  and 
amonnts  collected  according  to  the  terms 
of  tbe  document: 

I>eliiiqnent  tax  dne  said  road  fund: 

Dec.  31,  1S8." $12,966  89 

Cash  on  hand 1,24«  82 

Tax-levy  1868  for  road  fund 10,953  69 

Total $•^,180  40 

Of  the  delinquent  tax  of  1SS3,  the  sum 
of  J3,06(*.S5  was  up  to  that  time,  Dec. 
5,  ist^  declared  unavailable 8,068  &~> 

«3'i09765 

There  were  outstanding  road  warrants 
drawn  on  said  road  fund tlS.9-26  83 

That  in  1S84,  Dec.  Slst,  the  delinquent 
unpaid  tax  due  said  road  fund  was  the 

„»nmof $16,920  16 

Cash  on  hand  347  42 

Hoad-tax  levied  and  payable 1.5,396  18 

Total $32,668  76 


Warranto  drawn  in  1884 $18,818  88 

That  in  1SS5,  Deo.  Slst  the  account  stoodi 

Delinquent  tax  due  the  fund $16,421  56 

Cash  on  hand 8,656  99 

Taxes  levied  due  the  fund 12,052  69 

Total  credit $.')2,I3l  07 

Warrants  issued,  1885 $  5,992  27 

December  81,  1886,  the  account  stood : 

Delinquent  tax  due  the  fund $16,095  58 

Cash  on  hand 5,«2<  21 

Taxes  levied  due  the  fund 8,T48  71 

$30,472  .IP 
Warrants  drawn  in  1886 $~i7515  OS 

That,  in  addition  to  the  credits  above 
mentioned,  tbe  sum  of  $1,637.15  was  cred- 
ited to  that  fund  by  tlio  board  ol  county 
commissioners  from  moneys  collected  from 
Ijake  county;  said  credit  being  given  In 
October,  18S6. 

Following  what  la  above  quoted,  there 
Is  what  la  termed  a  "recapitulation  of 
the  preceding  statement, "  and  a  further 
statement  as  to  the  assessed  valuation  of 
the  property  of  the  county  for  specified 
years,  which  includes  a  statement  of  the 
warrants  outstanding,  dratvn  upon  tbe 
road  fund  tor  the  years  1884, 188-5,  and  1886. 
These  things,  however,  are  simply  u  further 
illustration  of  what  is  contained  in  the 
statement  ali-eady  quoted,  and  goes  nu 
further  for  the  purposes  of  proof  than  that 
Btutement  Itself.  This  addition  to  tbe 
statement  of  facts  contained  in  tiie  orig. 
inal  opinion  is  simply  given  for  the  pur- 
pose of  supporting  the  subsequent  posi- 
tion which  is  taken  by  the  writer,  anb- 
stantially  that  there  was  no  proof  what- 
ever that  there  was  any  money  In  the 
treasury  applicable  to  the  payment  of 
plaintiff's  vcarrants. 

It  is  not  deemed  expedient  to  follow  the 
line  of  argument  or  the  course  of  reason- 
ing adopted  in  tiie  opinion  of  tbe  court, 
nor  to  contest  by  way  of  illustration  or 
argument  any  of  its  positions  speclHcnliy. 
other  than  the  one  which  will  be  firat  re- 
fen-ed  to.  The  views  of  the  writer  will 
then  be  expressed  upon  the  general  toplca 
neceasaril}- embraced  In  the  case,  without 
any  other  reference  or  response  to  the  po- 
sition taken  than  that  which  will  neces- 
sarily arise  from  the  statement  of  the 
views  which  It  is  believed  ought  to  con- 
trol the  case.  The  Judgment  is  not  re- 
versed because  tbe  evidence  which  whs  in- 
troduced required  the  entry  of  a  different 
or  any  other  judgment  than  the  one  dis- 
misbing  the  complaint,  nor  because,  upon 
what  was  proven,  the  plaintiff  should 
have  recovered.  In  the  language  of  the 
opinion,  the  case  Is  reversed  because  the 
court  "erred  in  refusing  to  grant  and 
compel  the  discovery  asked."  I  am  un- 
able to  subscribe  to  that  rule,  or  yield  my 
assent  to  the  position  (hat  the  plaintifl 
was  entitled  to  any  discovery,  or  to  any 
equitable  relief.  Without  yielding  my  as- 
sent to  the  proposition  that  upon  one 
cause  of  action  stated  in  a  single  com- 
plaint and  In  a  single  count  the  plaintiff 
may  have  both  legal  and  equitable  relief, 
when,  from  the  facts  which  he  states,  It  la 
manifest  and  palpable  that  his  canse  of 
action  Is  one  at  law,  it  seems  to  me  very 
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elear  that  In  the  present  case  the  plaintiff 
bas  neither  stated  an  equitable  cause  of 
action,  nor  an  action  at  law  wherein  the 
enforcement  of  hio  rights  either  requires 
or  permits  the  administration  of  any  eq- 
uitable relief  in  any  of  the  forms  or  ways 
formerly  known  to  chancery  practice. 
The  plaintiff  has  brought  an  action  upon 
county  warrants,  which  in  a  limited  sense, 
and  for  the  purposes  of  this  discussion, 
maybe  called  "commercial  paper."  The 
opinion  holds  that  an  action  of  assump- 
sit lies  upon  this  class  of  instruments,  and 
that,  when  concsived  in  the  form  and  un- 
der the  circumstances  where  assumpsit 
lay  at  the  common  law,  such  an  action 
will  be  found  the  appropriate  remedy  for 
the  establisbuient  of  these  rights.  If  that 
be  true,  It  would  appear  easily  demon- 
strable that  equitable  relief  could  not  be 
granted  without  appropriate  allegations 
showing  a  necessity  for  such  procedure. 
Of  these  the  complaint  contains  none.  It 
avers  the  issuance  of  the  warrants,  their 
presentation  for  payment,  and  the  indorse- 
ment, "Not  paid  for  want  of  funds;"  avers 
the  levy  of  taxes  for  road  purposes  for  the 
years  in  question ;  asserts  that  there  are 
moneys  in  the  treasury  applicable  to  the 
payment  of  those  warrants,— enough,  at 
least,  to  cover  the  plaintiff's  claim ;  and  a 
diversion  of  a  portion  of  the  fund  properly 
belonging  to  the  road  classification  to 
other  county  purposes.  This  complaint, 
which  is  nothing  but  a  naked  statement, 
under  the  Code,  of  a  rause  of  action  upon 
warrants,  is  followed  by  one  of  the  most 
remarkable  prayers  furnished  by  the  his- 
tory of  code  pleadings,  t^rst,  it  prays  a 
Judgment  for  so  much  muney;  second, 
It  prays  that  if,  for  any  cause,  the  plain- 
tiff be  not  entitled  to  such  a  judgment,  an 
accounting  may  be  taken,  and  that  the 
county  government  may  be  decreed  to 
hold  the  funds  for  the  plaintiff's  use,  and 
be  decreed  to  pay  them  over  as  faist  as  they 
may  be  collected  if  they  be  properly  ap- 
prtipriable  to  the  payment  of  plalntilT's 
claim ;  third.  It  praj's  that,  in  case  a 
diversion  shall  be  proven,  a  general  judg- 
ment may  be  granted  against  the  county. 
OI  course, it  is  well  understood  that  under 
the  authorities  of  Kayscr  v.  Maugham,  8 
Colo.  232,  6  Pac.  Bep.  803,  and  Becker  v. 
Pugh,  9  Colo.  589,  13  Pac.  Rep.  906,  the 
prayer  of  the  plaintiff  is  of  no  practical 
Importance  for  the  purposes  of  determin- 
ing what  judgment  ought  to  be  rendered. 
It  is  referred  to,  however,  to  show  the 
legal  uncertainty  of  the  pleader  in  regard 
to  the  remedies  to  which  be  was  entitled, 
and  that  it  is  apparent  that  there  was  no 
equitable  relief  necessarily  Incident  to  bis 
cause  of  action  at  law,  as  he  had  stated 
It.  which  he  sought  to  obtain,  and  to 
which  he  had  a  right. 

In  the  firat  ]i]ace,  from  the  statement  of 
facts  in  the  case.  It  is  evident  that  it  was 
uot  a  case  wherein  the  action  of  account 
lay  either  at  thecommon  law  or  inequity. 
It  was  utterly  impossible  for  the  plaintiff, 
under  well-settled  equitable  rules,  to  file 
a  bill  for  an  accounting  against  the  board 
of  county  commissionersand  thetreasurer, 
upon  the  facts  stated  in  hisconiplaint.  He 
holds  evidences  of  indebtedness  drawn  up- 
on a  specitic  fund.    The  taxes  wUicb  the 


county  government  might  collect,  and 
which  the  treasurer  received,  were  ap- 
plicable to  the  payment  of  the  plain  tiff's 
warrants,  providing  the  levy  was  suffi- 
cient for  the  purpose,  and  he  occupied  sucli 
a  position  In  the  order  of  registration  aa 
entitled  him  to  demand  the  money  from 
the  treasurer.  There  is  no  question  of 
accounting  In  the  matter,  so  fur  as  the 
plaintiff  is  concerned;  nor  is  it  one  of 
those  difficult  accounts  upon  which  a 
court  of  equity  will  sometimes  entertain 
a  bill  of  this  description,  even  though  the 
items  are  all  upon  one  side.  Story,  Eq. 
Jur.  §§  45S,  4.59.  If  the  plaintiff  bad  nu 
right  to  an  accounting,  accordiug  to  his 
prayer, — which  is  not  adjudged  by  the 
opinion  of  the  court,— then  the  only 
equitable  relief  to  which  he  could  in  any 
event  have  become  entitled,  and  that 
which  the  court  says  he  bad  a  right  to,  is 
a  discovery.  It  seems  to  be  tolerably 
clear,  under  the  authorities,  according  to 
the  tacts  in  this  case,  that  the  plaintiff 
was  not  entitled  to  that  discovery. 
Without  expressing  any  opinion  as  to 
the  right  to  initiate  proceedings  analogous 
to  those  which  prevailed  in  the  chancery 
practice  prior  to  the  adoption  of  the 
Code,  where  a  party  appears  by  bis  case 
to  be  clearly  within  the  declared  law  up- 
on that  subject,  it  is  enough,  for  the  pur- 
poses of  this  opinion,  to  hold  that  the 
plaintiff  failed  to  bring  himself  within  the 
well-recognized  rules  relating  to  that  pro- 
cedure. It  is  said,  with  the  concurrence  of 
all  the  writers  upon  the  subject,  that,  to 
entitle  a  party  to  a  discovery,  bo  must  be 
remediless  at  law  but  for  the  discovery 
which  he  seeks.  Story,  Eq.  Jur.  §  690. 
The  bill  was  always  addres-ied  to  the  de- 
fendant, from  whom  the  disclosure  was 
sought,  and,  if  the  facts  to  be  discovered 
were  within  the  knowledge  of  any  wit- 
ness, the  bill  did  not  lie,  nor  could  it  be 
maintained  when  the  court  of  law  where 
the  proceedings  were  pending  had  the 
means  of  compelling  the  disclosure.  As 
was  well  said  In  one  of  the  cases  cited 
below:  "It  was  always  an  exceptional 
process,  confined  to  the  necessity  of  the 
case,  and  when  the  necessity  does  not  ex- 
ist there  is  no  room  for  the  practice.  It 
has  always  been  held  that,  when  a  court 
of  lawcould  enforcethe  production  of  doc- 
uments or  any  other  disclosure  required 
by  a  party  of  his  adversary,  that  was  a 
complete  answer  to  a  bill  of  discovery; 
and  now  this  can  be  done  in  all  cases 
more  readily  and  completely  than  was 
possible  by  bill."  Biopelle  v.  Uoellner,  26 
Mich.  102;  Nussbaum  t.  Heilbron,  63  Ga. 
312;  Blatcbley  v.  Coles,  6  Colo.  82.  The 
present  case  would  seera  to  be  brought 
entirely  within  the  scope  and  purview  of 
this  adjudication.  It  is  entirely  clear  that 
the  proof  essential  to  the  plaintiff's  re- 
covery, and  the  only  facts  which  could  be 
within  the  knowledge  of  the  county 
officials,  to-wit,  the  levy,  the  amount  of 
taxes  collected,  the  purposes  to  which  the 
funds  were  put,  the  transfer  of  the 
moneys,  if  any,  from  one  fund  to  another 
upon  the  books  of  the  county,  with  their 
ultimate  disposition  upon  warrants 
drawn  by  the  board,  were  singly  and  col- 
lectively matters  of  record  upon  tbe  books 


Digitized  by 


Google 


Colo.) 


HOCKADAT  9.  BOABD  COUNTY  COM'BS. 


295 


of  the  county,  open  to  the  inspection  ot 
the  plaintiff,  and  producible  and  provable 
under  proper  process  in  a  court  of  law, 
where  the  case  was  to  be  tried.  Oen.  St. 
1883,  p.  285,  §  G67;  Code  1887,  §  885:  Bean 
T.  People,  7  Colo.  200,  2  Pac.  Kep.  009.  It 
cannot  be  expected  or  presumed  that  the 
county  offlcem  would  have  any  knowledge 
of  the  particular  facts  and  conditions 
surrounding  their  various  funds,  except 
as  they  might  be  disclosed  by  their  records 
and  proper  books.  They  were  accesHible 
to  the  plaintiff;  did  not  lie  in  the  knowl- 
edge  or  the  conscience  of  the  defendants, 
to  be  extracted  only  from  tbeni  by  a  bill 
of  discovery;  but  they  were  susceptible 
of  prouf  by  documents  and  books  in  their 
cuBtody,  and  which  they  could  be  com- 
pelled by  process  to  produce.  If  this  be 
true, — and  there  would  seem  to  be  no  es- 
cape from  the  conclusion,— the  judgment 
ought  not  to  be  reversed  because  the 
court  refused  to  grant  a  discovery,  to 
which  the  plalntiti  was  not  entitled. 

I  do  not  agree  with  the  court  either  In 
regrard  tu  the  action  which  ought  to  be 
brought,  or  which  Is  properly  maintaina- 
ble, under  the  circumstances,  nor  as  to  the 
Bcoiie  and  effect  of  the  proof  offered. 
The  constitutional  limitations  upon  the 
power  of  counties  to  con  tract  Indebtedness 
have  been  very  clearly  outlined  and  sharply 
defined  by  recent  adjudications  in  this 
state.  It  is  entirely  well  settled  that, 
whenever  the  limit  has  been  reached,  no 
order  or  warrant  drawn  upon  the  general 
fund  of  the  county  is  or  can  become  a 
valid  corporate  obligation,  whether  It 
be  Issued  In  satisfaction  of  a  voluntary 
contract  entered  Into  l>etween  the  com- 
missioners and  the  creditor,  or  whether 
the  debt  be  incurred  in  the  discharge  of 
what  may  be  termed  the  "necessary  run- 
ning expenses'*  of  the  county,  under  the 
enactments  which  provide  for  the  organ- 
fzatlun  and  government  of  such  corporate 
bodies.  Since  it  is  sliown  by  the  stipula- 
tion, which  was  the  only  proof  offered 
upon  the  trial,  that  Chaffee  county  was 
indebted  to  an  extent  beyond  what  was 
authorized  by  the  constitution  as  con- 
strued by  the  courts,  the  plaintiff  could 
not  recover  without  proof  that  lie  was  the 
bolder  of  a  warrant  which  was  either  in 
terms,  or  by  the  statutory  conditions  of 
its  issue,  a  specific  appropriation  of  a  par- 
ticular fund  thereafter  to  be  created  or 
then  in  existence,  and  therefore  not  with- 
in the  scope  of  the  constltutionnl  inhibi- 
tion. That  orders  may  be  issued  which 
will  remain  unaffected  by  theconstltntlon- 
al  limitation  was  expressly  adjudicated 
in  one  of  the  opinions  which  settled  the 
principal  doctrine.  People  v.  May,  9Coio. 
80, 10  Pac.  Rep.  641 ;  9  Colo.  404,  12  Pac. 
Kep.  838.  It  was  there  decided  that  there 
might  be  a  specific  assignment  of  revenues 
thereafter  to  accrue.  The  assignment 
could  be  made  by  an  apt  writing,  or  it 
could  be  effected  by  a  warrant  drawn  un- 
der such  circumstances  and  in  such  form 
that  the  law  would  give  to  It  the  effect  of 
a  transfer  of  the  funds  to  be  subsequently 
collected.  And  there  Is  In  the  terras  of  the 
decision.  In  the  following  language:  "  It  Is 
general  in  form ;  It  does  not  purport  to 
be  payable  from  any  particular  fund,  or 


oat  ot  the  revenue  from  the  taxes  of  any 
specified  'ear,"— a  manifest  purpose  to 
except  such  warrants  from  the  operation 
of  the  rule  as  declared.  It  was  an  evi- 
dent recognition  of  the  general  plan  of  the 
revenue  statutes,  which  permit  taxes  to 
be  levied  for  a  specified  purpose,  and 
which,  by  the  terms  of  the  act  authoriz- 
ing the  levy,  limit  their  use  and  applica- 
tion to  the  payment  of  county  obliga- 
tions of  a  definite  and  particular  charac- 
ter. Where  warrants  are  drawn  In  pur- 
suance of  this  plan,  it  must  be  true  that 
they  are  to  be  taken  as  an  exception  to 
the  expressed  conBtltutionai  limitation, 
since  they  do  not  amount  to  the  reation 
of  an  indebtedness  against  the  county, 
but  are  an  assignment  of  an  appropria- 
tion ot  a  particular  fund,  to  which  alone 
the  creditor  can  look  lor  the  satisfaction 
of  his  claim.  Under  the  statutes  which 
provide  for  the  administration  of  the  af- 
fairs of  counties,  the  various  boards  are 
given  power,  within  certain  limits,  to 
levy  taxes  for  the  building  of  roads  and 
bridges.  These  revenues  are  to  be  applied 
to  the  purposes  named,  and  those  only; 
and  they  are  to  be  paid  out  of  the  treas- 
ury on  orders  issued  by  the  board,  which 
must  designate  the  fund  on  which  they 
are  drawn,  and  the  purpose  to  which  the 
money  is  to  be  devoted.  The  forms  pre- 
scribed tor  the  levy  and  collection  of  the 
tax;  the  methods  to  be  pursued  in  Its  dis- 
bursement; the  uses  to  wblcli  the  war- 
rants drawn  upon  the  fund  can  be  put; 
the  way  In  which  the  tax  cunbe  paid,  and 
in  which,  when  delinquent,  it  may  be  col- 
lected,—all  serve  to  demonstrate  that  the 
road  fund,  as  such,  Is  no  part  of  the  gen- 
eral revenue  of  the  county,  and,  although 
It  is  to  be  disbursed  by  the  board  which 
is  intrusted  with  the  government  of  the 
corporation,  it  is  only  subject  to  disposi- 
tion by  orders  which  may  be  drawn  on  It 
as  such,  and  that  these  orders  amount  to 
an  appropriation  by  the  county  authori- 
ties. It  Is  equally  apparent  that  since  the 
statute  which  authorizes  the  tax  pre- 
scribes that  the  proceeds  shall  be  devoted 
to  road  purposes  exclusively,  and  shall 
be  distributed  among  the  various  road- 
districts  ct  the  county,  it  amounts  to  a 
legislative  appropriation  fund,  of  which 
the  warrant  is  but  the  legitimate  and  ap- 
propriate expression.  Ketcham  v.Clty  ot 
Buffalo,  14N.Y.  356;  Moody  v.  Cass  Co.,  85 
Mo.  477;  Cook  v.  Putnam  Co.,  70  Mo.  668; 
Mitchell  v.  Speer,  39  Ga.  56;  Mayor  v. 
Ivison,  29  N.  J.  Law,  65;  Hospital  v. 
Higgins,  15  III.  185;  People  v.  Power,  25 
III.  187.  The  logical  result  ot  this  rule  un- 
doubtedly Is  that  the  creditor  who  holds 
his  order  drawn  upon  the  road  fund  must 
look  to  It  alone  for  the  satisfaction  of  his 
claim,  and.  If  there  be  no  moneys  In  that 
fund  applicnbie  to  the  payment  of  his 
warraut, — whether  because  the  warrant 
is  issued  for  a  sum  exceeding  the  amount 
of  the  authorized  levy,  or  because  the  war- 
rants which  had  been  registered  before  it 
was  presented  to  the  treasury  for  pay- 
ment have  absorbed  all themoneyscoUect- 
ed  or  collectible, — he  Is  remediless  In  the 
premises.  Such  was  the  express  adjudi- 
cation In  Missouri  when  warrants  were 
drawn   upon    an    internal    improvement 
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fond.  The  legiBlatlon  In  this  state  upon 
the  subject  uf  roads  and  highways  fully 
Justifies  a  similar  construction.  Under 
these  circumstances  a  warrant  drawn  up- 
on that  fund  Is  not  a  creation  of  an  In- 
debtedness within  the  terms  of  the  consti- 
tutional provision,  but  is  simply  a  trans- 
fer to  the  creditor,  by  a  body  having 
authority  for  the  purpose,  ol  so  ranch  of 
the  moneys  in  the  treasury  belonKlug 
thereto  as  the  order  may  represent.  Socl* 
legislative  appropriation  ■»jI  a  portion  of 
the  revenncs  of  a  county  to  a  definite 
purpose  is  entirely  within  the  control  of 
the  law-makers.  The  powers  and  the  du- 
ties of  these  public  corporations  are  whol- 
ly derived  from  the  lefclslutore,  and  ara 
subordinate  to  its  control.  The  state  is 
taken  to  have  an  interest  in  the  revenues 
of  the  county,  and,  because  of  this  Interest 
of  the  public  In  these  funds,  the  legisla- 
ture must  be  taken  to  have  the  power  to 
direct  their  application.  According  to 
these  views,  the  defense  pleaded  and  prov- 
en by  the  county  of  an  outstanding  in* 
debtedness  would  not  avail  to  defeat  the 
action. 

While  the  pl^a  that  the  county  was  in- 
debted beyond  the  constitutional  limit 
was  no  defense  to  the  action,  and  would 
be  unavailable  an  a  plea  in  bar  In  any 
maintainable  proceeding  which  might 
hereafter  be  instituted  to  enforce  the  lia- 
bility of  the  county  unon  these  warrants, 
there  remain  two  InHurmountable  ob- 
stacles to  the  plaintiff's  recovery  in  the 
present  suit.  Oue  arises  from  the  form  of 
action  which  he  brought,  and  the  roller  be 
pra.ved;  the  other  comes  from  a  want  of 
that  proof  necesRary  to  the  enforcement 
of  bis  right,  whatever  It  may  be,  against 
the  county.  The  plaintiff  attempted  In 
this  proceeding  to  obtain  a  money  Judg- 
ment against  the  county.  If  recovered. 
It  must  necessarily  be  enforced  according 
to  the  provlslonsof  the  statute  concerning 
Judgments  agolnst  a  county.  There  Is  the 
naked  inquiry  whether  an  ordinary  action 
for  the  recovery  of  money,  like  the  old  ac- 
tion of  assttinpsit,  may  be  brought 
against  the  county  on  these  road-war- 
rants, where  there  is  money  in  the  treas- 
ury to  which  the  holder  is  entitled.  On 
this  proposition  there  is  a  very  general 
concurrence  In  the  opinions  of  the  court. 
Some  states,  like  Wisconsin,  undoubtedly 
bold  that  an  action  at  law  may  be 
brought  directly  against  the  county  to 
recover  the  money  due  upon  those  instro- 
ments,  which  are  called  "warrants"  In 
general  parlance,  though  denominated 
"county  orders"  by  the  statutes.  So  far 
asobserved,  however,  thosecases  which  di- 
rectly adjudicate  that  proposition  construe 
statutes  which  contain  express  provisions 
permitting  money  actions  to  be  brought 
on  such  instruments  against  the  counties, 
and  the  decisions  are  expressly  rested 
upon  these  enactments.  In  the  absence  of 
such  a  statute,  the  reasoning  of  those 
cases  which  hold  that  anindnmus  is  the 
appropriate,  and  generally  the  exclusive, 
remedy,  is  satisfactory  and  conclusive. 
All  the  clrcumstanecs  essential  to  entitle  a 
party  to  maadawus  concur  in  this  case. 
There  is  a  specific  legal  right  evidenced  by 
orders  Issued  by  the  county  government 


which  is  possessed  of  auttaorlty  to  deter- 
mine the  Justice  of  the  creditor's  claloi, 
and  his  right  to  awarrant  apon  thetrens- 
ury.  The  order  Is  drawn  upon  a  specific 
fund.  By  the  limitations  which  are  ex- 
pressed in  the  statute,  and  those  neces- 
sarily implied  from  its  purpose  and  general 
provisions,  the  payment  and  the  right  to 
payment  are  dependent  on  the  state  of 
that  part  of  the  treasury.  This  right  is 
still  further  limited  by  the  action  of  the 
creditor  in  presenting  his  warrants  for 
registration;  for  his  claim  Is  thus  made 
dependent  on  the  order  of  the  record,  as 
well  as  the  condition  of  the  funds.  Plain- 
ly, a  general  recovery  could  not  be  had, 
and  there  can  be  for  the  creditor  no  other 
plain  and  adequate  remedy  by  action.  In 
an  ordinary  proceeding  by  suit  under  our 
system  to  recover  money,  the  only  judg- 
ment which  can  bo  rendered  upon  any- 
thing which  possesses  any  of  the  elements 
ol  a  promise  to  pay  is  that  the  plaintiff 
do  have  and  recover  of  the  defendant  so 
much  money.  It  is  iraposslble  that  the 
judgment  specify  and  direct  the  treasurer 
to  pay  so  much  money  to  the  plalntifl  oat 
of  a  road  fund.  It  is  equally  impossible 
to  enter  npon  the  inqnlr.v  as  to  the  num- 
ber of  warrants  outstanding,  and  the  or- 
der of  their  right  of  precedence  as  against 
the  plAlntitf's  claim.  These  difBcnltles 
very  naturally  suggest  the  relevancy  of 
the  inquiry  put  In  the  Ohio  case:  "In  nn 
ordinary  civil  action,  coold  a  judgment 
be  rendered  which  should  be  payable  out 
of  the  funds  ol  said  school-district?" 
These  dlfflciiltles,  then,  demonstrate  that 
the  plaintiff  could  have  no  remedy  by  nn 
action  analogous  to  that  of  tisisamp.tit, 
and  that  he  could  only  obtain  adequate 
relief  by  a  writ  of  iiianOaraus.  The  right 
to  the  writ  under  circumstances  like  the 
present  Is  clearly  established  by  the  au- 
thorities. State  V.  Board,  27  Ohio  St.  DC; 
People  V.  Haws,  21  How.  Pr.  178;  Caaa 
Tp.  V.  Dillon,  K  Ohio  St.  38;  State  v. 
Buffalo  »o.,  6  Neb.  454;  State  v.  Wilson, 
17  Wis.  709:  om.  V.  Councils  of  Pittsburg. 
88  Pa.  St.  60;  Kllcn  v.  Supervisors,  54  Miss. 
254:  Supcrvisorsv.Klion.ul  Miss. 808;  Lake 
V.  Trustees,  4  Denio,  520 ;  People  v.  Super- 
visors, 68  N.  Y.  114.  Although  the  ques- 
tion has  not  iieen  dlrectl.v  adjudicated  in 
this  state,  the  right  to  the  remedy  has 
been  conHldered  by  the  supreme  court,  nua 
has  been  clearly  settled  by  their  adjudica- 
tions. Board  v.  People,  10  Colo.  14,  14 
P'ac.  Rep.  47;  Stoddard  t.  Benton,  6  Colo. 
50& 

It  does  not  appear  to  me  that  the  ques- 
tion discussod  was  either  decided  by  In- 
surance Co.  V.  City  of  Denver,  infra,  nor 
that  It  was  then  before  the  court  for  de- 
termination. It  would  seem  front  the 
opinion  that  tlie  right  to  maintain  an  ac- 
tion at  law  against  the  city  of  Denver 
upon  warrants  drawn  upon  the  sewer 
fund  was  questioned  by  counsel,  who  in- 
sisted that  the  remedy  was  by  maiida- 
muB.  According  to  the  opinion,  however, 
the  case  seems  to  have  gone  oft  upon 
other  grounds,  and  to  have  been  rested 
Bolel.v  upon  the  necessity  for  an  averment 
of  rooneya  In  the  fund,  and  proof  to  sup- 
port It.  It  would  appear  impossible  to 
urge  the  same  objections  to  the  maintA- 
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nance  of  an  action  against  the  city  upon 
)t8  warrants  tliat  readily  RUKK<-'i>t  tliem- 
Helves  when  tbe  leKislation  concernlDK  the 
i-oonty  organisation  and  tbe  creation  o( 
a  ruad  fund  is  considered.  In  the  present 
case  tbe  dltncultles  seem  liisurmonntat>le, 
and  to  justify  tbeconclusiun  that  aiundu- 
mua  Is  tbe  only  appruprinte  and  adequate 
remedy.  To  hold  otberwise  would  be  to 
enlarice  the  rights  of  tbe  holder,  and  give 
him.  ander  the  prorisions  ol  tbe  statute 
relatinK  to  the  enforcement  of  Judicments 
against  county  orfcanlisatlons,  a  claim 
upon  tbe  general  funds  of  the  county  to 
wbicb  he  was  not  entitled  according  to 
tbe  terms  of  bis  contract  and  tbe  pro  vis- 
Ions  of  the  statute,  and  which,  by  neces- 
sary construction,  limited  bis  right  of  re- 
covery. According  to  section  527  of  the 
General  Statutes,  whenever  a  judgment  Is 
rendered  against  the  board  or  against  the 
county  officer,  no  execution  is  to  issue, 
but  a  tax  is  to  be  levied  aad  collected  for 
its  payment,  as  in  the  case  of  other  coun- 
ty charges,  or  a  general  warrant  up(m  tbe 
general  fund  of  the  connty  may  be  inRued 
to  the  bolder  by  the  board.  According  to 
tbe  view  herelnbtfore  expressed  with  ref- 
erence to  warrants  drawn  upon  the  ruad 
fund,  these  are  rights  which  can  under  do 
circumstances  be  acquired  by  tbe  bolder, 
and  wbicb,  under  the  law.  tbe  county 
government  cannot  give  him,— very  co- 
gent reasons  tor  holding  that  his  remedy 
is  not  by  an  action  for  the  recove^v  of 
money,  but  that  he  must  proceed  by  man- 
damus, where  the  writ  can  direct  the 
proper  oflacers  of  the  county  to  pay  to  the 
holder  so  much  money  as  upon  the  hear- 
ing it  may  appear  he  is  entitled  to  receive, 
ft  the  plaintiff  had  chosen  tbe  proper 
remedy  the  peremptory  writ  could  not 
bare  been  ordered  on  the  final  bearing 
It  will  be  observed  that  this  Is  not,  and 
could  not  be,  under  tbe  circumstances,  a 
proceeding  to  compel  the  board  of  county 
commissioners  to  levy  an  autliorlsed  tax, 
and  apply  It,  when  collected,  to  the  xatis- 
factlon  of  thewarrants  wbicb  the  plaintiff 
holds.  If  tbe  action  were  in  all  respects 
regular,  it  could  not  gu  further  than  to 
n-quire  tlie  proper  officer  of  the  county 
to  apply  to  the  satisfaction  of  the  war- 
rants tlie  proceeds  of  the  taxes  collected 
and  in  the  officer's  possession.  This  could 
ooly  be  done  upon  both  allegation  and 
proof  that  moneys  were  In  the  treasurer's 
hnnds  properly  applicable  to  tbe  liquida- 
tion of  tbe  plaintiff's  claim.  There  is  a 
radical  failure  in  both  these  particulars. 
According  to  tbe  decision  in  Insurnnco 
Co.  V.  City  of  Denver,  11  Colo.  434,  IS  Pac. 
Rep.  556,  where  tbe  action  is  brought  to 
recover  on  warrants  drawn  upon  a  spe- 
i-ial  fund  of  a  municipal  corporation.  It  is 
necesnary  to  allege  that  there  Is  money  in 
the  fund  with  which  to  pay  the  warrant 
on  which  tbe  action  is  brought.  Accord- 
ing to  well-established  principles,  all  ma- 
terial allegatiuns  in  a  complaint  must  he 
MUflfalned  by  competent  proof,  and,  if  the 
allegation  is  material,  the  proof  is  like- 
wise essential.  It  is  quite  possible  that 
liy  construction,  if  otiierwisc  there  nrere 
enough  In  the  case  to  warrant  a  reversal, 
tbe  court  might  hold  the  allegations  with 
reference  to  moneys  In  tbe  roaO  fund  suffi- 


cient to  maintain  tbe  action  where  an 
Issue  Is  made  by  answer,  and  tbe  pleading 
bas  not  been  attacked  by  demurrer.  As- 
suming that  thecoraplalntalleged  moneys 
in  the  road  fund,  it  must  be  held  that  tbe 
allegation  was  nut  supported  by  com- 
petent and  sufficient  proof  to  warrant  a 
recovery. 

As  stated,  the  evidence  lay  in  the  stip- 
ulation of  the  parties.  It  nowhere  ap- 
pears in  that  stipulation  that  at  the  time 
of  the  Institution  of  the  suit,  or  at  tbe 
time  of  rendition  of  judgment,  tliera  was 
money  In  tlie  hands  of  the  treasurer  be- 
longing to  the  road  fund  available  for  tbe 
purposes  of  paying  the  plaintiff's  war- 
rants. The  recital  is,  "Payment  thereof 
was  refused  for  want  of  funds."  It  was 
shown  that  from  18S3  to  1886  warrants  to 
the  extent  of  $40,752.49  had  been  iHsued  by 
the  board.  Huch  being  the  plaintiff's  proof 
concerning  the  situation  of  the  warrant 
account,  it  must  l>n  assumed  that  these 
warrants  were  legitimate  claims  upon  the 
road  fund  of  Chaffee  county,  registered  in 
some  order  under  thestatute,  and  entitled 
to  be  paid  by  the  treasurer.  The  situa- 
tion which  the  plaintiff  occupied  In  that 
list  is  not  shown,  and  heuilght  have  been, 
according  to  the  proof,  the  holder  of  the 
last  registered  warrant.  It  he  were  in 
this  position,  ho  was  not  entitled  to  any 
relief,  since  he  failed  to  prove  that  there 
was  money  In  the  fund  sufficient  to  liqui- 
date the  antecedent  registered  claims. 
Tbe  evidence  whicb  he  ottered  upon  this 
I  subject  consisted  solely  of  a  statement 
showing  delinquent  taxes  due  and  the 
tax  levies  made  for  the  various  years 
comprising  the  period  during  which  his 
warrants  were  Issued.  This  evidence  can- 
not be  held  to  justify  a  judgment  against 
the  county  for  a  spet^ified  sum,  nor  could 
it  be  held  to  warrant  the  issue  of  a  per- 
emptory writ  of  mav(]a,mua  to  compel  the 
treasurer  to  pay  moneys  to  tbe  plalntitf, 
since  it  neither  proves  nor  tends  to  prove 
mcmey  In  that  officer's  bands.  It  was 
urged  in  argument  that,  presumptively, 
delinquent  taxes  were  paid,  and  that  those 
levied  were  collected.  Whatever  force 
might  be  given  to  that  presumption  for  tbe 
purpose  of  determining  the  financial  con- 
dition of  the  connty,  it  does  not  consti- 
tute such  proof  of  funds  in  the  treasury  as 
would  warrant  a  court  In  granting  relief 
to  a  plaintiff  who  is  charged  with  the 
burden  of  proving  his  cause.  There  is 
nothing  whatever  contained  in  the  stip- 
ulation, either  in  terms  or  by  Implication, 
which  can  be  said  to  amountto  an  admis- 
sion by  the  county  that  there  was  at  any 
time  within  the  period  mentioned  in  the 
stipniatlon  unappropriated  moneys  in  the 
road  fund  to  which  the  plnlntiff  had  a 
right  to  look  for  payment,  and,  should 
It  be  conceded  that  by  any  sort  of  construc- 
tion the  road  fund  could  at  any  time  have 
l>eeu  deemed  solvent,  it  equally  appeared 
that  there  were  outstanding  warrants  to 
the  extent  of  the  funds  in  tbe  treasury 
and  no  proof  was  offered  upon  which  the 
court  could  rightfully  hold  that  the  plain- 
tiff was  entitled  to  recover  from  that  fund, 
for  he  showed  nothing  (•oneerning  tlie 
registration  of  warrants  which  woi'ud  sus- 
tain a  recovery  by  him.    Itislikewlseplaia 
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that  the  plalntilt  was  not  entitled  to 
recoyer  upon  hlB  allegations  that  funds 
had  been  diverted  in  aucb  fashion  as  to 
entitle  him  to  a  general  jndgnient  against 
the  county.  His  allegations  in  that  re- 
gard were  put  In  issue;  and  the  only 
proof,  If  it  can  be  said  to  riue  to  the  dig- 
nity of  evidence,  which  he  offered,  was  a 
resolution  of  the  board  directing  the 
placing  of  certain  moneys  in  the  funds 
named  in  the  resolution.  It  is  exceedingly 
doubtful  whether,  for  the  purpose  of  a 
judgment  against  the  county,  that  reso- 
iutiou  can  be  deemed  an  admission  to  such 
an  extent  as  to  supply  the  place  of  actual 
proof  upon  the  subject.  It  is  question- 
al^le,  at  best,  whether  the  board  of  county 
commissioners  can  by  such  a  resolution 
make  an  admission  upon  which  a  judg- 
ment can  be  entered.  Without  expressing 
any  definite  conclusion  upon  this  subject, 
however,  it  Is  enough  for  the  purposes 
of  this  dissenting  opinion  to  say  that, 
even  though  it  were  an  admission  which 
bound  the  connty,  it  was  not  followed 
by  proof  of  the  transfer  of  any  moneys 
belonging  to  any  fund  upon  which  the 
plaintiff  bad  any  claim  to  the  general 
fund  of  the  county,  whereby  a  cause  of 
action  as  for  diversion  accrued  in  his 
favor.  It  is  manifest  that,  although  the 
defense  interposed  by  the  county  was  In- 
snfiicient  to  defeat  the  iilaintlff's  right  to 
recover,  he  was  not  entitled  to  maintain 
the  action  which  he  brought;  nor  was 
the  proof  which  he  offered  sufflclent  to 
entitle  him  to  any  relief,  if  by  amendment 
or  construction  the  pleadings  could  be 
harmonized  with  these  views  concerning 
the  proper  proceedings  to  be  taken  to  en- 
force the  liability  of  a  county  on  orders 
drawn  upon  road  funds.  The  judgment 
dismissing  the  plaintiff's  bill  accords  with 
thelaw,and  there  ia  no  error  in  the  record 
which  warrants  its  reversal.  The  Judg- 
ment should  be  afflrmed. 


1  C0I0.A.  357  

STKANG   V    MrRPHT. 

(Cowrt  of  AppealB  of  Colorado.   Feb.  88, 1893.) 
RiOBT  TO  Recoup— Damaobs  from  Samk  Tbans- 

ACTIOS. 

Where  one  of  iwo  partners  gave  his  indi- 
vidual note  in  part  payment  for  some  horses 
purchased  by  the  firm  "and  the  seller  gave  a 
written  warranty  that  the  horses  were  sound  at 
the  time  of  the  sale,  it  was  error  for  the  court,  In 
an  action  by  the  seller  on  the  note,  to  refuse  to 
allow  the  other  partner  to  be  mode  a  party  to  a 
cross-action  for  breach  of  the  warranty,  and  to 
refuse  to  permit  the  firm  to  recoup,  as  the  dam- 
ages sought  to  be  recovered  grew  out  of  the  same 
transaction  Id  which  the  indebtedness  was  con- 
tracted. 

Appeal  from  district  court,  Arapahoe 
county;  David  B.  Graham,  Judge. 

Action  by  W.  B.  Murphy  against  S.  B. 
Strang  on  a  promissory  note.  From  a 
Judgment  refusing  to  allow  F.  L.  Strang, 
as  partner  of  S.  B.  Strang,  to  become  a 
party  to  a  cross-action,  and  to  recoup 
damages  sustained  by  the  firm,  S.  B. 
Strang  appeals.    Reversed. 

Waldron  &  Billhonse,  for  appellant. 

Reed,  J.  In  May,  1887,  the  firm  of 
Btrans  Bros.,  consisting  of  two  persons. 


of  which  appellant  was  a  member,  bought 
from  appellee  six  large  mares,  for  the  sum 
of  91,500.  The  purchase  was  made  lor  the 
firm  iu  the  city  of  Denver  by  the  appellant. 
Payment  was  made  for  the  horses  In  casb, 
except  the  sum  of  9400,  lor  which  appel- 
lant gave  his  Individual  note,  the  follow- 
ing being  a  copy:  "f400.  Denver,  Colo., 
May  11,  1887.  Ninety  days  after  date,  I 
promise  to  pay  to  the  order  of  W.  B.  Mur- 
phy four  hundred  dollars,  at  the  Colorado 
National  Bank  of  Denver,  with  interest  at 
10%  per  annum  from  date  until  paid. 
Value  received.  Non-negotlablo.  S.  Bab- 
ton  !Stba.n».  "  At  the  same  time  the  fol- 
lowing bill  of  sale  and  warranty  was 
made  by  appellee,  and  delivered:  "Den- 
ver, Colo.,  May  11,  1887.  Received  from 
Strang  Bros.,  by  S.  B  Strang,  fifteen  huo> 
dred  dollars,  in  payment  for  one  span 
black  Norman  mares,  (2,780  pounds;}  one 
span  large  bay  mares;  one  spau  large  bay 
mares,  one  halt-breed  Clyde.  These  mares 
are  guarantied  sound  In  every  respect, 
and  Strang  Bros,  are  guarantied  against 
loss  from  any  sickness  affecting  the  mares 
at  date  hereof.  W.  B.  Mdkphy.  "  It  is 
alleged  and  tacitly  conceded  that,  within 
a  few  days,  one — a  very  valuable  mare, 
of  the  value  of  $450— died  from  effects  of 
disease  existing  at  the  time  of  the  sale. 
In  May,  1890,  appellee  brought  suit  upon 
the  note.  The  defendants  set  up  the 
above  facta  in  answer,  and  the  lost,  sus- 
tained by  the  death  of  the  mare,  as  a  set- 
off; and,  by  furtiier  answer  and  cross- 
complaint,  defendant,  after  stating  the 
facts  above  mentioned,  set  ap  the  part- 
nership, the  purchase  of  the  mares  as  a 
partnership  purchase,  the  making  of  the 
note  individually  for  the  partnership  debt, 
the  knowledge  of  the  fact  by  the  plalntilt, 
the  non-residence  of  the  plaintiff,  etc., 
praying  that  Francis  L.  Strang,  the  other 
partner,  be  allowed  to  become  a  party  to 
the  suit  in  the  cross-action,  and  that  the 
firm  might  recoup  the  damages  sustained 
by  the  breach  of  warranty.  Francis  L. 
Strang  joined  in  the  cross-complaint,  veri- 
fied It,  and  asked  to  be  made  a  party. 
The  court  refused  the  motion.  On  motion 
of  plaintiff  apart  of  theansnerwasstiick- 
en  out  and  judgment  entered  as  prayed  in 
the  complaint.  No  evidence  was  intro- 
duced. This  appeal  was  taken,  and  the 
judgment  of  the  court  In  refusing  to  allow 
F.  Jj.  Strang  to  become  a  party,  and  to 
recoup  the  damages  sustained  by  the  Arm, 
Is  assigned  for  error. 

The  purchase  was  made  by  the  firm. 
The  indebtedness  evidenced  by  the  note  of 
appellant  was  a  partnership  indebtedness. 
These  facts  were  known  by  appellee  at  the 
time  of  tlie  transaction,  and  such  knowl- 
edge Is  evidenced  by  the  bill  of  sale  and 
warranty  executed  by  him.  The  promis- 
sory note  of  the  individual  partner,  thuagh 
accepted  by  appellee,  was  only  evidence 
of  the  partnership  indebtedness.  He 
could,  had  the  solvency  of  the  maker  been 
doubtful,  set  up  the  facts,  suei  the  Arm, 
and  have  recovered  against  the  firm  upon 
the  original  consideration  regardiesa  of 
the  note.  There  was  but  one  transac- 
tion. We  think  the  refusal  to  allow  the 
other  partner  to  become  a  party,  and  the 
refusal  to  allow  the  firm    to  recoup  Its 


Digitized  by 


Google 


Colo.) 


COLLINS  t».  McCLUftGi 


299 


damasreB,  as  asked  )A  the  uross-complaint, 
were  errors.  In  2  Pars.  Cont.  (5th  Ed.) 
740,  741,  and  notes,  the  general  doctrine  is 
Mtatetl  to  be  that  the  doctrine  of  recoup- 
ment rests  on  the  equitable  principle  that 
the  defendant  stiail  be  allowed  to  diminish 
or  defeat  the  plaintiffs  by  a  claim  of  bis 
own,  where  both  claims  grow  oat  of  the 
same  contract  or  transaction.  In  Batter- 
man  V,  PiLTce,  3  Hill.  171,  it  is  said:  "For 
the  purposes  of  avoiding  circuity  or  the 
multiplication  of  actions,  and  doing  com- 
plete justice  to  both  parties,  they  are  al- 
lowed— and  compelled,  it  the  defendant  so 
elect — to  adjust  all  their  claims  Krowing 
out  of  tbe  same  contract  in  one  action." 
8ee, also, Hill  T.Soutbwlck.9  G.I. 299:  Ives 
V.  Van  Epps,  22  Wend.  1.55;  Harrington 
T.  Stratton,  22  Pick.  510;  Perley  v.  Balch, 
23  Piclc.  283;  Stacy  v.  Kemp,  97  Mass.  166. 
This  was  the  doctrine  of  recoupment  un- 
der the  practice  at  common  law.  In  our 
supposed  enlightened  system  of  Code  Pro- 
cedure, when  all  matters  of  difference, 
whether  legal  or  equitable,  growing  out 
of  the  same  transaction,  are  expected  and 
required  to  be  adjudicated  and  adjusted 
in  (.me  action,  the  only  question  should  be 
whetlier  the  damages  sought  to  be  recov- 
ered were  a  part  of,  or  grew  out  of,  the 
same  transaction  in  which  the  indebted- 
ness was  contracted.  The  Incident  of  the 
giving  and  accepting  of  the  individual 
note  of  one  partner  as  the  evidence  of  the 
partnership  indebtedness  of  the  firm  in 
the  purchase  of  properi.y  admittedly  pur- 
chased by  the  firm,  should  not  preclude 
the  offsetting  of  damages  in  the  transac- 
tion. By  section  16  of  the  Civil  Code,  it  Is 
provided:  "When  a  complete  determina- 
tion of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the 
court  Rhnll  order  them  to  be  brought  in." 
Section  17  is  as  follows:  "  When  in  a  civil 
action  a  person  not  a  party  thereto,  but 
bavins  an  interest  in  the  subject  thereof, 
makes  application  to  tbecourt  to  be  made  a 
party,  it  may  order  him  to  be  brought  in; 
and  upon  due  servlceupontfaeadverue par- 
ty of  bis  complaint  or  answer  the  same  pro- 
ceedings shall  be  had  as  if  be  bad  been  an 
original  party  to  the  action."  The  action 
was  brought  by  the  payee  In  the  note, 
which  was  made  non-negotiable,  proba- 
bly, to  protect  the  firm  in  case  of  loss  cov- 
ered by  the  warranty.  Had  the  note  been 
made  negotiable,  and  passed  Into  other 
bauds,  no  such  question  could  have  arisen. 
It  is  perhaps  unnecessary  to  say  that,  had 
the  note  been  made  as  evidence  of  an  in- 
dividual indebtedness  of  the  maker,  the 
right  of  the  firm  of  which  he  was  a  mem- 
ber to  recoup  the  claim  is  more  than 
doubtful,  when  the  two  claims  originat- 
ed in  separate  transactions.  But  in  the 
case,  the  counter-claim  originating  in  and 
being  part  of  the  same  transaction,  we 
think  the  court  erred  in  refusing  to  roake 
F.  Lk  Strang  a  party,  and  in  refusing  the 
right  to  prosecute  the  counter-claim  and 
recoup  any  damages  that  might  have 
been  found  to  the  extent  of  the  amount 
dun  upon  the  note;  but  it  is  very  donbt- 
fnl.  onder  the  authnrities,  if  any  excess  of 
loss  over  plaintiff's  demand  could  be 
made  a  basis  for  a  judgment  against  the 
plaintiff  in   the  same  proceeding.    Public 


policy,  reason,  as  well  as  equity,  required 
that  all  matters  pertaining  to  the  trans- 
action should  be  adjudicated  at  the  same 
time.  EegMi-dlng  the  Individual  note  as 
pleaded  and  conceded  to  have  been  but 
the  evidence  of  a  partnership  indebted- 
ness, where  the  consideration  went  to  the 
firm,  we  have  no  trouble  in  arriving  at 
the  conclusion  stated.  To  compel  Its  pay- 
ment, and  leave  the  firm  to  prosecute  a 
separate  action  In  a  foreign  tribunal, 
where  the  result  would  be  doubtful,  would 
be  clearly  Inequitable,  and  not  in  harmony 
with  our  view  of  the  law  and  practice. 
The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  u  new 
trial. 


1  C0I0.A.  348 

Collins  et  nl.  v.  McClubo. 
(Court  of  Appeals  of  Colorado.     Feb.  23,  1S93.) 
Rbal-Estate  Aobnts — Fraud  and  Missbpsbbbn- 

TATIOX— RiaBT  TO  COMMISSIONS — BbTTLBWBNT. 

1.  In  an  action  to  recover  the  balance  of  the 
price  of  property  sold  by  defendants  as  agents  of 
plaintiff,  it  was  sliowu  by  plaintiff  that  he  con- 
versed with  defendants  concerning  a  sale  of  his 
property;  that  he  stated  that  he  would  sell  it  for 
(14,000;  that  defendants'  sifni  as  real-estate 
agents  was  placed  on  the  property;  that  they 
brought  a  paper  to  plaintiff  for  his  signatnre ; 
that  they  represented  to  him  that  one  £.  would 
purchase  the  property  for  (14,000;  that  at  the 
time  he  executed  the  deed  to  £.  he  remarked 
that  the  consideration  expressed  was  $10,000,  to 
which  defendants  replied  that  E.  desired  it  for 
the  purpose  of  booming  the  property ;  that,  out 
of  the  $14,000  received,  plaintiff  gave  defendants 
a  check  for  $390  as  their  commission  on  the  sale; 
and  that,  when  he  subsequently  discovered  that 
defendants  hud  informedE.  that  the  seller's  price 
was  $10,000,  that  E.  had  paid  that  amount,  and 
that  defendants  had  retained  the  $2,000  differ- 
ence, he  demanded  and  obtained  a  return  ot  the 
$.350  check.  Defendants  stated  that  they  pur- 
chased the  land  of  plaintiff  for  $14,000,  without 
commissions;  that  before  a  conveyance  was  made 
to  them  E.  became  a  purchaser  for  $16,000:  that 
plaintiff  wa.<t  fully  informed  of  the  facts,  and 
conveyed  the  property  directly  to  E.  to  avoid 
unnecessary  conveyaucos;  that  the  check  for  $350 
was  a  mere  gratuity ;  and  that,  when  they  sur- 
rendered the  chock,  plaintiff  agreed  that  it 
should  be  in  settlement  of  any  demands  against 
them.  Plaintiff  denied  these  statements,  and 
claimed  that  he  did  not  know  he  was  recogniz- 
iof;  defendants  as  purchasers  when  he  executed  a 
certain  paper  produced  by  defendants  to  show 
that  they  wore  purchasers,  and  not  agents. 
Bclcl,_  that  the  evidence  was  sufficient  to  sustain 
a  finding  by  the  court  that  defendants  were  the 
agents  of  plaintiff. 

2.  In  such  case,  the  evidence,  though  some- 
what oonflioting,  was  sufBcient  to  sustain  a  find- 
ing that  the  surrender  of  the  $350  check  was  not 
a  settlement  of  all  demands  atralnst  defendants. 
which  would  bind  plaintiS. 

3.  Tte  concealments  and  misrepresentations 
of  defendants,  as  agents,  were  of  such  character 
as  to  deprive  them  of  any  right  to  commissions, 
and  to  obbgate  them  to  turn  over  to  plaintiff  the 
*2,000. 

Appeal  from  district  court,  Arapahoe 
county;  J.  A.  Bbntly,  Judge. 

Action  by  James  A.  McClurg  against  S. 
G.  Collins  and  J.  W.  Shackelford,  as  co- 
partners, for  money  bad  and  received. 
Judgment  for  plaintiff.  i>efendant8  ap- 
peal.    Affirmed. 

Benedict  &  PbelpB  and  Boat  &  JackHon, 
for  appellants.  Bartela  <ft  Blood,  for  ap- 
pellee. 
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BicHMOND,  P.  J.  Tbe  complaint  alleges 
that  plaintiff  'was  tbe  owner  of  certain 
real  estate  situate  in  the  city  ol  Denver, 
and  employed  the  defendantB,  who  were 
real-estate  aKents,  tu  find  a  purchaser 
lor  the  property,  aad  to  sell  the  saiue  for 
bim  at  tlie  best  possible  price  that  cuuld 
be  obtained.  That  the  agents  informed 
bim  that  they  could  get  f  14,000  for  the 
property,  and  that  relying  upon  said  de- 
fendants as  his  agents,  and  believing 
tbe  sum  of  $14,000  to  be  tbe  best  price 
which  they,  as  bis  agents,  coold  procure 
tor  said  property,  he  authorized  and  dl 
rected  the  defendants  to  sell  said  property 
for  the  sum  of  f14,000.  Defendants  In- 
formed the  plalntm  that  S.  H.  Elbert  was 
the  purchaser,  and  prepared  a  convey- 
ance, and  Inserted  therein  as  a  considera- 
tion the  sum  of  $16,000,  and  represented 
that  tbey  had  inserted  this  larger  con- 
sideration at  the  request  of  the  pur- 
chaser; that,  relying  upon  these  repre- 
sentations, plaintiff  executed  a  convey- 
ance, and  consummated  the  sale,  receiv- 
ing as  the  purchase  price  the  sum  of 
f  14,000;  that  defendants  actually  received, 
und  Elbert  actually  paid,  the  sum  of  fl6,- 
000  for  tbe  property;  that  this  fact  was 
discovered  after  the  consommation  of  the 
sale,  and  this  action  is  brought  to  recover 
the  sum  of  $2,000.  Defendants,  answering 
the  complaint,  specifically  deny  the  allega- 
tions therein,  and  tor  a  second  defense 
deny  the  agency  and  employment:  admit 
the  sale  for  $16,000  to  Elbert,  and  allege 
that  tbey  became  the  purchasers  at  a  net 
price,  without  any  commissions,  for  tbe 
«um  of  $14,000;  but  that  before  the  con> 
veyance  was  made  to  them  Elbert  became 
the  purchaser,  and  the  property  was  con- 
veyed by  plaintiff  directly  to  Elbert  for 
tbe  purpose  of  avoiding  nnnecessary  con- 
veyances. They  further  aver  that  at  the 
time  that  plaiutIO  made  tbe  conveyance 
be  was  folly  Informed  of  the  facts,  and 
ratified  and  confirmed  all  that  defendants 
bnd  done.  For  a  third  defense,  they  allege 
&  settlement  and  compromise,  by  and  be- 
tween the  parties  to  the  action,  which 
comiiroraise  consisted  In  defendants  re- 
turning to  plaintiff  a  check  for  $350,  which 
plaintiff  had  given  to  del«'ndants  at  the 
time  of  the  execntion  of  the  conveyance  to 
Elbert  as  a  mere  gratuity,  ami  as  ex- 
pressive of  his  good  -will  and  satisfaction 
of  the  sale  which  bad  been  consummated. 
Tbe  replication  is  a  specific  denial  of  tbe 
new  matters  alleged  In  tbe  defense.  A 
Jury  was  waived,  and  the  cause  was  tried 
to  the  court,  and  the  court  found  that 
plaintiff  was  entitled  to  recover  tbe  entire 
$'.{.000,  with  interest;  upon  which  finding 
judgment  was  entered,  and  to  reverse  this 
Judgment  appellants  prosecute  this  ap- 
peal. 

The  cimtentlon  of  appellants  In— First, 
that  tbey  were  never  employed  as  the 
agents  of  plaintiff  to  sell  the  property, 
but  that  the.v  were  purchasers,  and,  as 
evidence  of  this,  thev  produced  the  follow- 
ing paper:  "Office  of  (Collins  &  Shackel- 
ford. Denver.  Colorado,  Mar.  6,  1889. 
Received  of  Collins  &  Shackelford,  for  S. 
U.  Collins,  the  sum  of  $500,  being  part  pni^ 
chase  money  on  the  following  described 
pr.openy :    Lota  No.  1,  2,  3,  4,  6,  and  6,  In 


block  No.  16,  Arlington  Heights.  The 
balance  of  $13,300  to  be  paid  ou  presen- 
tation of  a  good  and  sulBuieut  war- 
ranty deed  and  evidence  of  title,  oo  tbe 
following  terms:  $5,500;  note  of  this  date 
lor$;i,000,  with  interest  at  8  percent,  per 
annum,  due  on  or  before  one  year,  and 
secured  by  trust-deed  on  said  lots,  subject 
to  a  certain  note  of  $5,000  dated  Dec.  2, 
1886,  favor  of  G.  O.  Whatsetfc,  with  Inter- 
est at 7  percent,  per  annum,  and  secured 
by  deed  of  trust  on  said  property ;  which 
said  note  of  $5,000,  and  interest  from 
this  date.  Is  to  be  assumed  by  said  Collins 
or  his  assigns.  In  case  such  evidence  of 
title  is  not  furnished,  the  amount  of  this 
receipt  to  be  refunded.  I  bereby  agree  to 
all  the  above  conditions.  J  amiss  A.  Mc- 
Cluug,  Owner.  S.  O.  Collins,  Purchaser. 
Signed  3—12—89.  "And,  second,  it  tbey  were 
agents,  defendants  say  tbat,  at  the  time 
they  surrendered  the  checic  for  $330,  plain- 
tiff agreed  that  It  should  be  in  settlement 
of  any  demands  against  them:  and  on 
the  14th  day  of  March  they  obtained  a 
deed  directly  from  McClurg  to  Elbert, 
and,  as  they  Halm,  to  avoid  tbe  execution 
of  additional  conveyances.  The  plain- 
tiff's contention  is  that  they  were  his 
agents  from  the  first  to  the  last,  and  that 
he  never  considered  them  in  any  other 
light;  that  be  never  recognized  them  as 
purchasers,  nor  did  be  understand  tbat, 
at  the  time  be  was  executing  tbe  above- 
recited  paper,  he  was  so  recognizing 
them;  that  they  never  intimated,  directly 
or  indirectly,  that  they  were  receiving 
more  than  $14,000  for  the  property,  and 
that  when  he  first  learned  this  he  immedi- 
ately demanded  tbe  return  of  his  checic 
for  $350:  that  at  tbat  time  he  never  ad- 
mitted, directly  or  indirectly,  that  it  was 
in  full  settlement  of  his  claim.  From  tbe 
above  statement,  It  will  be  observed  tbat 
there  were  practically  two  Issues:  First, 
the  employment  and  agency  by  plaintiff 
of  defendants;  and,  second,  was  there 
snch  a  compromise  and  settlement  as 
would  bind  the  plaintiff? 

Plaintiff  testified  that  a  long  time  prior 
to  the  sale  he  hud  various  conversations 
with  the  defendants  concerning  a  sale  of 
the  property ;  that  their  sign  as  real-es- 
tate agents  was  placed  upon  the  proper- 
ty; that  some  time  afterwards,  and  while 
he  was  absent  from  the  state,  and  in  the 
city  of  Washington,  he  received  various 
telegrams.  In  reply  to  which  be  stated 
that  be  would  take  $14,000  tor  six  lots; 
that  thereafter  defendants  brought  to  him 
a  certain  paper  for  his  signature,  and  sub- 
sequently they  brought  to  him  a  deed  of 
conveyance.  In  which  the  consideration 
was  nominated  as  $16,000;  that  at  tbe 
time  of  the  execution  of  this  conveyance 
to  Elbert  he  remarked  tbe  fact  that  the 
consideration  actually  expressed  was  In 
excess  of  the  consideration  to  be  paid,  to 
which  one  of  the  defendants  replied  that 
it  was  for  the  purpose  of  booming  real  es- 
tate; that  they  had  some  convernation 
concerning  commissions,  In  which  he 
asked  them  not  to  press  bim  too  bard  in 
this  particular,  to  which  they  replied  they 
would  not  strike  him  fur  the  r^ular  com- 
missttm,  which  would  be  6  per  cent,  for 
the  first  $5,000,  and  2%  per  cent,  tor  the 
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balance,  bnt  would  strike  for  2Ji  per  cent, 
straight,  and  that  tberenpon  he  gave 
them  a  check  for  f850.  Elbert  tentllled 
that  he  had  paid  for  the  property  f  16,000, 
and  that  he  was  Informed  It  was  the  sell- 
er's prl(!e.  After  discovering  the  fact  that 
defendants  had  received  the  som  of  f  16,000 
aa  the  purchase  price  of  the  property,  Mc- 
Clui*e  called  npon  them,  and,  in  a  some- 
what excited  state.  demundtHl  the  return 
of  his  check  for  9350,  which  was  given 
falm,  and  Immediately  destroyed  by  plain- 
tiff. The  court  found  both  Issues  In  favor 
of  plaintiff,  and  we  are  inclined  to  think 
that  Its  conclnslott  was  correct.  True  It 
is  that  there  is  a  conflict  of  testimony  rel- 
ative to  the  compromise  and  settlement, 
still  rethink  that  there  Is  sufflclent  evi- 
dence In  the  case  to  warrant  the  court  in 
finding  the  Issues  favorable  to  the  plain- 
tiff. Un  the  4th  day  of  March,  1889,  the 
defendants  wired  plaintiff  at  Washington, 
D.  C,  as  follows:  Tan  get  you  fourteen 
thousand  dollars  for  the  six  lots.  Answer 
Immediately."  To  this  dispatch  plaintiff 
answered:  "Will  sell  six  lots  for  fourteen 
thonsand  dollars."  On  the  return  of  plain- 
tiff he  received  the  information  from  the 
defendants  that  Elbert  was  the  purchaser 
for  the  snm  of  $14,000.  It  Is  admitted 
that  this  was  the  sum  that  was  paid  to 
plaintiff,  and  nut  of  which  sum  he  paid  to 
defendants  f.350,  as  cooimUsious  for  their 
services  in  procuring  a  purchaser.  The 
fact  that  the  defendants^  took  the  sum  of 
9330  as  commlHsions  was  by  them  an  ad- 
mission of  the  relation  of  principal  and 
agent  between  the  parties.  The  claim 
made  by  defendants,  that  the  execution 
and  delivery  uf  the  check  for  f  3.50  was  a 
mere  matter  of  gratuity  and  good  will, 
and  not  In  the  nature  of  a  charge  for  serv- 
ices, is.  In  our  Judgment,  unsupported  by 
the  evidence,  and  contrary  to  the  usual 
coHtoni  among  business  men.  It  Is,  to  say 
the  Ifant,  a  draught  upon  the  Imagination 
to  admit  this  claim.  We  deem  It  unneces- 
sary to  recite  further  from  the  evidence  to 
support  our  conclusion  that  the  relation 
of  agent  and  principal  was  fully  estab- 
lished, and  that  the  flndlng  of  the  court 
npon  this  issue  was  correct. 

We  now  come  to  the  second  issue:  Did 
the  surrender  of  the  check  by  defrndants 
to  plaintiff  constltnte  a  settlement  which 
coald  be  pleaded  In  bar  of  his  right  to  re- 
cover the  92.000  received  from  Elbert  over 
and  above  the  amount  accounted  for  to 
hiro?  As  before  said,  upon  this  phase  of 
the  cane  there  Is  some  conflict  of  testimo- 
ny, but  we  are  inclined  to  tl>e  opinion  that 
there  was  sutHcIent  evidence  to  sustain 
the  findings  of  the  court,  and,  under  the 
'weil-recogiiized  rule  of  the  supreme  court 
of  this  state,  we  would  not  be  warranted 
in  disturbing  this  finding.  And,  in  addi- 
tion, we  maj'  say  we  are  clearly  of  the 
opinion  that  the  demand  by  the  defend- 
ants of  the  plaintiff  for  commissions  was, 
nnder  the  circumstances,  clearl.v  illegal. 
They  were  not  entitled  to  receive  it,  and 
lie  was  thorefore  justified  in  demanding 
the  return  of  the  check.  This  action  on 
hlM  part  did  not  amount  to  an  estoppel 
and  a  bar  to  this  action.  An  agent  M>ek- 
inR  tu  uphold  a  transaction  between  him- 
■elf  and  his  principal,  or  a  .principal  to 


avoid  a  transaction  between  himself  and 
his  agrents,  is  bound,  under  the  rnle,  to  as- 
sume the  burden  uf  proof,  and  show  that 
he  gave  to  his  principal  the  same  advice 
in  the  matter  as  an  independent,  disinter- 
ested adviser  would  have  done,  and  that 
he  made  a  full  disclosure  of  all  he  knew  re- 
specting the  property,  and  that  the  princi- 
pal knew  with  whom  he  was  dealing,  and 
made  no  objections,  and,  finally,  that  the 
consideration  was  fair  and  Just.  It  can 
truthfully  be  said  that  the  defendants  did 
not  satisfactorily  establish  the  fact  to  be 
that  the  check  was  received  in  full  settle- 
ment. McClurg  denies  it.  The  conversa- 
tion between  Elbert  and  defendants,  as 
detailed  by  him,  corroborates  MeClurg  in 
bis  statement.  The  entire  transaction  ap- 
pears to  be  tainted  with  wrong,  and  the 
mere  fact  of  the  deed  containing  a  consid- 
eration of  916,000  in  no  sense  can  be 
claimed  as  putting  the  plaintiff  npon  his 
guard.  Especially  so  If  this  be  true,  (and 
the  court  so  found,)  that  they  represented 
to  him  that  the  objectof  so  expressing  the 
consideration  was  to  boom  real  estate. 
"The  most  open,  ingenious,  and  disinter- 
ested dealing  Is  required  of  a  confidential 
agent  while  he  consents  to  act  as  such; 
and  there  must  be  an  nnambiguoua  relin- 
quishment of  his  agency  before  he  can  ac- 
quire a  personal  Interest  in  the  subject  of 
it.  To  leave  a  doubt  of  his  position  in 
this  respect  is  to  turn  himself  into  a  trus- 
tee. It  is  unnecessary  to  recur  to  author- 
ity for  a  principle  so  familiar  or  so  ac- 
cordant with  common  honesty."  Bar- 
tbolemew  v.  Leech,  T  Watts.  472;  Bow- 
man V.  OfBcer,  58  Iowa,  640,  «  N.  W.  Rep. 
28.  When  an  agent  Is  found  recentl.y  aftet 
bis  sale  to  have  acquired  a  beneficial  inter- 
est in  the  property  under  the  purchaser, 
strong  presumption  of  indirection  and  at- 
tempted evaslun  arises,  which  he  is  re- 
quired to  remove  by  good  and  convincing 
evidence.  Walker  v.  Carrington,  74  111. 
446.  The  above  principles  are  certainly 
applicable  to  the  transactions  as  set  forth 
la  the  record.  Bnt  the  general  rule  con- 
trolling the  relation  of  principal  and  agent 
Is  so  plain  and  well  known  that  none  who 
occupy  that  relation  ought  to  make  mis- 
takes or  go  wrong.  Here  the  evidence 
clearly  discloses  that  the  relation  of  prin- 
cipal and  agent  existed;  that  the  plaintiff, 
McClurg,  employed  the  defendants  to  sell 
the  property;  that  they  represented  to 
him  that  they  could  obtain  9U.()00  for  the 
six  lots,  and  that  they  represented  to  El- 
bert that  the  seller's  price  was  916,000; 
that  Elbert  paid  the  916,000;  that  Mc- 
Clurg received  but  914,000,  and  the  92,000 
was  retained  by  the  defendants;  that  the 
discovery  of  the  fact  that  the  property 
was  sold  for  916,000  occurred  after  the  ex- 
ecution of  the  conveyance,  which  was 
made  to  the  vendee  by  the  vendor. 
Agents,  actual  or  constructive,  occupy  a 
relation  oi  trust,  with  peculiar  opportuni- 
ties for  fraud  upon  their  principals.  The 
rules  of  law  In  respect  of  transactions  be- 
tween men  concerning  the  interest  intrust 
are  in  some  particulars  even  more  unfa^ 
vorable  to  the  agents  than  the  rules  relat- 
ing to  attorney  and  client  ore  to  the  at- 
torney. •  »  •  BIgelow,  Frauds,  §  29,'>. 
Having  concluded  that  the  findings  uf 
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the  court  were  correct,  and  that  the  plain- 
tiff was  entitled  to  recover  the  entire  sum 
of  $$2,00U,  the  question  now  arises,  are 
the  detendants  entitled  to  any  compensa- 
tion for  their  Rervices  in  procuring  the 
purchaser  of  the  property  ?  In  Pratt  v. 
Patterson's  Ex'rs,  112  Pa.  St.  475,  3  Atl. 
Rep.  858,  this  doctrine  is  announced:  A 
real-estate  broker's  commissions  are  earned 
whenever  be  has  procured  a  buyer  who 
will  comply  with  the  conditions  Hxed  by 
his  principal  for  the  property  proposed  to 
be  sold,  but  this  rule  depends,  not  only 
upon  the  fact  that  the  broker  Is  to  be  re- 
garded as  the  agent  of  the  seller,  but  that, 
as  such  agent,  he  acts  with  the  utmost 
good  faith  towards  iiis  principal.  The  in- 
tentional concealment  of  important  and 
material  facts  from  the  knowledge  of  his 
principal  by  a  broker  employed  to  sell  real 
estate  will  deprive  him  of  bis  right  to 
commlssiona  for  procuring  a  buyer.  In 
Cottom  V.  Holliday,  59  111.  177,  It  is  said, 
11  an  agent  make  any  protlts  in  the  case 
by  any  concealed  management,  either  in 
buying  or  selling,  or  other  transactions 
on  account  of  his  principal,  the  profits 
will  belong  exclusively  to  the  principal. 
In  Merryman  v.  David,  31  III.  404,  it  is  an- 
nounced that,  where  an  agent  is  author- 
ized to  sell  the  land  of  bis  principal  at  a 
fixed  price,  if  he  sells  it  for  a  higher  price  he 
must  account  to  his  principal  for  the  ex- 
cess. In  Porter  v.  Uilvers,  35  Ind.  295,  the 
court  say  If  an  agent  does  not  perform  his 
duty,  or  is  guilty  of  gross  negligence  or 
gross  misconduct  or  gross  unsklllfulness, 
he  not  only  becomes  liable  to  his  principal 
for  the  damages  the  latter  may  have  sus- 
tained, but  he  also  forfeits  all  claim  to 
commissions.  In  Sea  v.Carpenter,  16  Ohio 
St.  412,  it  is  said  :  Where  an  agent  is  un- 
faithful to  the  trust,  and  abuses  thecon- 
fldeuce  reposed  In  him  by  his  principal, 
where  he  misconducts  himself  In  the  busi- 
ness of  his  agency,  he  may  be  deprived  of 
commission  and  compensation.  "The  agent 
must  act  In  the  utmost  good  faith.  e>ipe- 
cialiy  where  he  is  entitled  to  a  commis- 
sion on  the  procurement  of  a  person  ready 
and  willing  to  purchase.  Any  conceal- 
ment from  his  principal,  In  any  way  bear- 
ing on  the  transaction,  will  defeat  his 
claim  for  compensation.  Bell  v.  McCon- 
nell,370hlo  St. 396;  Wadsworth  v.  Adams, 
138  U.  S.  380, 11  Sup.  Ct.  Rep.  303.  Where 
the  confidential  relation  of  principal  and 
agent  exists,  the  onus  is  upon  the  agent 
to  show  that  the  transaction  was  fair 
and  equitable;  that  he  gave  nil  the  advice 
withiu  his  knowledge  pertaining  to  the 
subject  of  the  sale  and  the  value  of  the 
property ;  and  that  there  was  no  suppres- 
sion or  concealment  which  might  have  in- 
fluenced the  conduct  of  the  principal.  It 
is  tlie  purpose  of  the  courts  to  see  that 
the  agent,  by  reason  of  the  confidence  re- 
posed In  him  by  the  principal,  secures  to 
himself  no  advantage  from  the  contract, 
and  when  the  transaction  is  seasonably 
challenged  a  presumption  of  its  Invalidity 
arises,  and  the  agent  then  assumes  the 
burden  of  making  it  affirmatively  appear 
that  he  dealt  fairly,  and,  in  the  richest  of 
faith.  Imparted  to  his  principal  all  the  in- 
formation concerning  the  property  pua- 
Bessed  by  taim.    A  careful   and  repeated 


readingof  the  record  in  this  e.aee  convlnceii 
us  that  the  defendants  departed  widely 
from  the  general  rule  regulating  the  con- 
duct of  principal  and  agent.  We  are  sat- 
isBed  from  the  evidence  that  they  never 
made  known  to  the  plaintiff,  their  prin- 
cipal, the  precise  consideration  to  be  paid 
for  the  property  by  S.  H.  Elbert.  We  are 
satisfied,  also,  that,  bad  the  plaintiff  ac- 
quiesced, the  defendants  would  have  re- 
tained, not  only  the  $2,000,  but  the  $350 
charged  as  commission ;  but,  being  dis- 
covered in  their  wrong-doing,  they  sought 
to  avoid  further  responsibility  as  agents, 
and  to  retain  92,000,  by  surrendering  f  330, 
which  latter  sum,  they  allege,  was  merely 
given  as  a  good-will  by  plaii^tiff  to  tliem. 
We  cannot  reach  any  other  conclnsion 
than  that  there  was  such  concealment 
and  misrepresentation  in  this  case,  by 
them  as  agents,  as  to  deprive  them  of  any 
right  to  commissions,  and  to  obligate 
them  to  pay  the  f  2,000,  with  interest,  as  in 
the  judgment  it  is  recited.  The  Judgment 
must  be  affirmed. 

-  1  C0I0.A.  401 


Colorado  Consolidated  Land  &  Water 

Co.  T.  Morris. 
(Court  of  Appeala  of  Colorado.    Feb.  38,  189a,) 

Trespass  — Failcrb  of  Pkoof— Afteb-Acqdib£1> 
TiTLB — Evidence. 

1.  Wliere  the  csomplaint  in  an  action  for  in- 
juries to  land  alleges  that  defendant  was  the  re- 
sult ot  a  consolidation  between  two  pre-existing 
corporations,  and  seeks  to  charge  defendant  for 
the  wrong  done  by  one  ot  the  companies  which 
it  absorbed,  but  the  evidence  falls  to  show  which 
corporation  was  the  cause  of  the  injury,  plain- 
tiff cannot  recover. 

2.  Where,  in  an  action  for  injuries  to  land, 
begun  necember  6,  1890,  plaintiff's  title  was 
questioned,  and  he  introduced  his  declaratory 
statement  for  a  pre-emption  claim  filed  in  the 
proper  federal  land-offlce,  and  dated  April  2a, 
18S8,  and  also  a  receiver's  receipt  dated  Deoem- 
ber  16,  ISUO,  for  the  entry  of  the  same  land  as  a 
homestead  under  federal  laws,  and  this  conflict 
of  evidence  was  avoided  by  proof  of  a  relinquish- 
ment by  him  of  the  pre-emption  filing  executed 
December  18,  1890,  he  cannot  maintain  the  suit 
on  the  after -acquired  title. 

S.  It  was  eiror  for  the  court  to  admit  evi- 
dence as  to  injuries  antecedent  to  the  inception 
of  the  title  as  put  in  evidence  by  plaintiff  him- 
self. 

Appeal  from  Montezuma  coanty  court; 
Milton  F.  Morris,  Judge. 

Action  by  James  A.  Morris  against  the 
Colorado  Consolidated  Land  &  Water 
Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

S.  W.  Carpenter,  lor  appellant. 

B1B8BLL,  J.  The  construction  and  op- 
eration of  a  ditch  in  Montezuma  county 
occasioned  the  damages  for  which  the  ap- 
pellee brought  this  suit  against  the  water 
company.  According  to  his  complaint 
and  his  proof,  the  Colorado  Consolidated 
Land  &  Water  Company  was  organised 
on  the  2lBt  day  of  May,  1890.  It  was  the 
result  of  a  consolidation  of  the  Colorado 
Water-Snpply  Company  and  the  Dolores 
No.  2 Land  &  Canal  Company,  Incorporat- 
ed unaerthe  title  of  the  present  defendant. 
Tbere  was  considerable  controversy  in  the 
case  in  regard  to  the  occasion  and  extent 
of  the  injury  done,  but  the  jury  found  a 
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verdict  in  favor  ol  Morris  for  $100,  for 
whicb  judsinent  was  entered.  During  the 
proKi-eas  of  the  trial  Bunie  qiieBtion  waa 
made  concerning  the  plaintiR's  title  tu 
the  proiMirtj^,  which  ralHod  a  doubt  as  to 
hit!  riKht  to  recover.  Tlila  difflcalty  the 
plniutirr  soupcht  to  overcome  by  introduc- 
ing his  declaratory  atateincnt  for  a  pre- 
emption claiai,  tiled  in  the  proper  Uui ted 
States  land-office,  bearing  date  April  25, 
]st>S.  He  likowiae  introduced  a  receiver'a 
receipt,  of  date  December  IG,  1890,  for  the 
entry  of  the  same  identical  land  as  a 
hoiiicptead  under  the  federal  statute.  The 
conflict  in  the  two  evidencea  of  title,  how- 
ever, waa  avoided  by  proof  of  a  relln- 
guiahinent  on  his  part  of  the  pre-emption 
filing,  executed  and  acknowledged  on  the 
J3th  of  Uecember,  1890.  Thesuit  waa  com- 
menced on  the  9th  day  of  December,  1H90, 
by  tho  iasue  and  service  of  a  summons  and 
the  filing  of  a  complaint,  according  to  the 
provisiona  of  the  Code. 

There  are  two  obstuclea  to  the  afBrm- 
ance  of  this  judgment.  The  first  comes 
from  the  proof  offered  coucerning  the  in- 
]ary,  and  the  second  grows  out  of  the 
status  of  the  title  as  the  appellee  proved 
It.  Tlie  allegations  of  the  complaint  very 
properly  charged  that  the  appellant  cor- 
poration was  the  result  of  a  consolida- 
tion betweeu  the  two  pre-existing  corpo- 
rate bodies.  It  was  sought  by  apt  aver- 
ment to  charge  the  consolidated  company 
for  the  wrong  done  by  one  of  tlie  compa- 
nies whicb  it  absorbed.  The  evidence, 
however,  clearly  failed  to  show  by  what 
corporation  the  ditch  which  occasioned 
the  injury  was  constructed.  In  a  case  like 
the  present,  where  the  plaintiff  seeks  to 
hold  a  corporate  body  responsible  for  the 
acts  of  a  corporation  Included  in  it.  It  is 
incambent  upon  him  to  make  proof  that 
the  wrongs  complained  of  were  commit- 
ted by  that  entity,  because  not  otherwise 
under  the  statute  can  the  resultant  body 
be  held  liable.  It  is  no  violation  of  the 
well-established  rules  and  pi-inciples  of  the 
appellate  courta  ot  Colorado  to  treat  this 
as  reversible  error,  since  the  question  de- 
pends neither  upon  the  weiglitnorthe  pre- 
ponderance of  testimony,  but  la  raised  up- 
on the  broad  ground  of  a  complete  failure 
of  proof  In  tbia  essential  porticulur. 

The  situation  and  condition  of  the  title 
which  Morris  put  in  evidence  Is  equally 
conclusive  upon  his  right  to  recover.  He 
brought  hlB  suit  on  the  9tb  day  of  Decem- 
ber, lt<90,  at  which  time,  according  to  the 
record,  he  was  in  the  possession  of  the 
land  under  the  pre-emptlou  filing.  It  is 
wholly  unnecessary  to  determine  the  lim- 
it which  the  law  places  upon  his  right  to 
recover  In  this  sort  of  an  action  upon  the 
basis  of  that  kind  of  a  title,  though  the 
question  suema  to  have  been  determined 
In  Knotb  v.  Barclay,  8  Colo.  300,  6  Pae. 
Bep.  924.  The  plaintiff  failed  to  bring 
himself  even  within  the  terms  of  that  de- 
cision, since,  aubsequent  to  the  Institution 
of  his  suit,  be  abandoned  his  pre-emption 
filing,  and  initiated  a  new  title  by  a  home- 
stead entry  made  four  days  after  the  com- 
mencement of  hia  salt.  It  la  very  clear 
that,  since  lie  voluntarily  surrendered 
whatever  title  he  had  to  the  premises  sub- 
sequent to  the  bringing  of  bis  action,  the 


salt  could  not  be  maintained  on  the  after- 
ucqulred  title.  According  to  all  well-set- 
tled rules,  the  right  of  action  must  exist 
at  the  time  of  the  commencement  of  the 
suit.  Nor  did  the  appellee  bring  himself 
within  any  exception  to  this  rule  by  mak- 
ing proof  of  any  injury  to  improvements 
which  were  on  the  land  while  it  was  In 
bla  rightful  possession. 

Tlie  record  likewise  discloses  In  this  con- 
nection an  error  committed  by  the  court 
in  the  receipt  of  evidence  concerning  the 
injury  antecedent  to  the  inception  of  the 
title  which  the  plaintiff  himself  put  In  evi- 
dence. Clearly,  whatever  damages  he 
may  have  sustained  prior  to  his  home- 
stead entry  on  the  13fh  day  of  December, 
1S90,  could  not  be  recovered  upon  proof 
simply  of  that  title.  If  he  had  any  right 
to  recover  by  reason  of  the  erection  of  im- 
provements or  rightful  occupancy  of  the 
laud  which  would,  under  the  statute,  se- 
cure to  him  a  cause  of  action  for  injuries 
of  this  description,  itwas  incumbent  upon 
him  to  make  proof  of  such  a  title  as 
would  sustain  the  recovery.  Hecomplete- 
ly  failed  In  this  particular,  and  the  judg- 
ment cannot  be  upheld. 

There  are  other  errors  assigned  and  ar- 
gued by  counsel,  but  they  are  not  likely  to 
arise  upon  any  subsequent  hearing  of  this 
controversy,  and  it  Is  wholly  unnecessary 
to  consider  or  dispose  of  them. 

For  the  reasons  assigned,  this  judgment 
must  be  reversed,  and  remanded  for  far- 
ther proceedings  in  conformity  with  this 
oplulon. 

1  CoIcA.  842 

Oebhard  et  al.  v.  Smith  et  rI. 

(Court  of  Appeals  of  Colorado.    Feb.  28,  1893.) 

actiox  0:(  ouakdian's  boxd— llabuiitt  ov 
Sureties — Pleading — Paktibs. 

1.  In  an  action  on  a  guardian's  bond,  the  con- 
ditions or  which  were  that  he  should  faithfully 
discharge  the  oface  "according  to  law,"  render  an 
account  "as  be  shall  be  thereto  required  by  said 
court, "  comply  with  all  the  orders  of  said  court, 
and  render  and  pay  all  moneys,  goods,  etc.,  to 
the  minors  or  any  subsequeut  guardian.  It  was 
sufficient  to  allege  that  he  did  not  faithfully  dis- 
cbarge the  trust  according  to  law,  that  he  did 
not  render  fair  accounts,  and  that  ho  failed  to 
account  for  the  rents  of  certain  realty,  and  to 
take  proper  care  of  and  obtain  suIBclent  rent  for 
the  same;  it  being  unnecessary  to  aver  that  the 
court  had  ordered  him  to  account  and  to  pay  the 
moneys  In  his  hands  to  the  minors  or  his  sua- 
cessors,  and  that   he   had  disobeyed  sucb  orders. 

2.  iTnder  Gen.  St.  i  1589,  providing  that  a 
guardian's  bond  may  he  put  in  suit  from  time  to 
time  against  "all  or  any  one  or  more  of  the 
obligors, "  tho  sureties  may  be  sued  without  first 
recovering  judgment  against  the  guardian,  and 
without  making  him  a  party. 

Appeal  from  dtatrlct  court.  Weld 
county;  S.  8.  Downer,  Judge. 

Action  on  a  guardian's  bond  by  Maud 
C.  Smith  and  others  against  Henry  Geb- 
hard  and  others,  aureties  on  said  bond. 
From  a  judgment  for  plaintiffs,  de'eud- 
ants  appeal.    Afflrmed. 

Pence  &  Pence,  for  appellants.  Z7.  N. 
Baynea,  for  appellees. 

Richmond,  P.  J.  This  was  an  action 
against  the  sureties  on  a  guardian's 
bond.  The  complaint  alleges  that  the 
plaintiffs.  Ella  J.  Smith,  Maud  C.  Smith. 
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KeIHe  M.  Sinlth.  and  Chandler  A.  Smith, 
are  the  Role  and  only  heirs  at  law  ot  Mel- 
Tlna  A.  Hmlth,  deceased,  and  that  said 
plaintiffs,  as  satd  heirs,  are,  and  at  all 
times  herein  mentioned  have  been,  the 
owners  of  certain  real  estate.  That  on 
the  19th  day  of  January,  A.  D.  1884, 
Chandler  Smith  duly  obtained  letters  of 
guardianship  from  the  county  court  of 
Weld  county,  Colo.,  constituting  him  the 
guardian  of  the  persons  and  estates  of 
Ella  J.,  Maud  C,  Nellie  M.,  and  Chandler 
A.  Smith.  That  on  the  l.'ith  day  of  Jau- 
■lary,  A.  D.  1884,  Chandler  Smith,  as  princi- 
pal, and  Henry  Gebliard  and  Henry  H. 
Metcalf,  as  sureties,  signed,  sealed,  and  ex- 
ecuted their  joint  and  several  bond,  in 
words  and  fSgures  as  follows :  "Know  all 
men  by  these  presents,  that  we,  Chandler 
Smith,  as  principal,  and  Henry  Gebhard 
and   Henry   H.  Metcalf,  of  the  county  of 

and  state  of  Colorado,  are  held  and 

flrmly  bound  unto  the  people  ot  the  state 
ot  Colorado  iu  the  penal  sum  of  three 
thousand  dollars,  current  money  of  the 
United  States,  to  which  payment,  well 
and  truly  to  be  made  and  performed,  we, 
and  each  of  us,  bind  ourselves,  our  heirs, 
executors,  and  administrators.  Jointly, 
severally,  and  Qrnily,  by  these  presents. 
Witness  our  hands  and  seals  this  15th  day 
of  January,  A.  D.  1884.  The  condition  of 
this  obligation  Is  such  that.  If  the  above- 
boundeu  Chandler  Smith,  who  has  been  ap- 
pointed guardian  for  Ella  J.  Smith,  Maud 
C.  Smith,  Nellie  M.  Smith,  and  Chandler 
A.  Smith,  minor  heirs  of  Melvlna  A.  Smith, 
deceased,  shall  faithfully  disi-harge  the 
office  and  trust  of  such  guardian  accord- 
ing to  law,  and  ihall  render  a  fair  and 
just  account  of  bis  guardianship  to  the 
county  court  of  the  county  of  Weld  from 
time  to  time,  as  he  shall  be  thereto  re- 
quired by  said  court,  and  comply  with  all 
the  orders  of  said  court,  lawfully  made, 
relative  to  the  goods,  chattels,  and  mon- 
eys of  such  minors,  and  render  and  pay  to 
such  minors  all  moneys,  goods,  and  chat- 
tels, title  papers  and  effects,  which  may 
come  to  the  hands  or  possession  of  such 
guardian,  belonging  to  such  minors, 
which  such  minors  shall  be  thereto  en- 
titled, or  to  any  sul)sequent  guardian, 
should  such  court  so  direct,  then  this  obli- 
gation to  be  void;  otherwise  to  remain  in 
full  force  and  virtue.  [Slufned]  Chand 
i.KR  Smith.  [Seal.]  Hknuy  Okbhard. 
[Seal.]  Henky  M.  Mktcai.f.  [Seal.]" 
That  said  bond  was  duly  approved  and 
filed.  That  all  of  the  defendants  resided 
in  the  county  ot  Arapahoe,  and  that 
Chandler  Smith,  the  principal  in  said 
bond,  is,  and  for  a  long  time  past  has 
Iteen,  a  non-resident  of  the  state  of  Colo- 
rado, absent  therefrom,  and  with  no 
property  in  said  state.  That  on  the  23d 
•lay  of  December,  1887,  by  order  of  the 
county  court  of  Weld  county  sitting  for 
probate  business,  it  was  duly  ordered,  ad- 
judged, and  conslilered  by  said  court,  that 
the  letters  of  guardianship  granted  to 
said  Chandler  Smith  be,  and  the  same 
were,  vacated  and  revoked,  because  of  the 
failure  of  said  guardian  to  discharge  his 
dutv  as  such  guardian.  That  the  plain- 
tiff Ella  J.  Smith  Is  of  full  age.  having  at- 
tained the  age  of  18  years  on  the  18th  day 


of  February,  1887.  That  Maud  C,  Nel.'ie 
M.,  and  Chandler  A.  are  still  minors. 
That  on  the  20th  day  of  March,  1889, 
Daniel  Hawks  was  duly  and  regularly  ap- 
pointed the  guardian  of  the  porsoiis  and 
estates  of  said  minors.  It  is  further  al- 
leged that  on  the  19tb  day  of  January, 
Chandler  Smith,  as  guardian  of  said  es- 
tates, entered  upon  the  discharge  of  his 
duties,  and  filed  his  Inventory  on  the  2oth 
day  of  February,  1884,  In  which  lie  de- 
scribed the  real  property,  shares  of  stock, 
cash  on  hand  belonging  to  the  estate, 
charging  himself  with  thesumol  fl.127.66; 
that  he  continued  to  act  as  guardian  of 
the  persons  and  estate  of  said  minors  un- 
til his  letter  was  revoked,  and  that,  dur- 
ing the  said  time  Chandler  Smith  did  not 
faithfully  discharge  the  office  and  trusts 
of  said  guardian  according  to  law,  and 
did  not  render  fair  and  just  accounts  of 
his  gnardlnnship  to  the  county  of  Weld, 
as  required  by  law;  that  the  only  ac- 
count filed  by  him  an  guardian  was  filed 
on  the  23d  day  ot  December,  1S87,  from 
which  account  it  appeared  that  the  only 
credit  to  which  he  was  entitled  as  said 
guardian  was  the  sum  of  ^734. 15.  for  pay- 
ment made  by  him  for  the  benefit  of  said 
four  minors;  that  he  had  failed  and  neg- 
lected to  discharge  his  duties  as  guardian 
for  the  estate  of  said  minors.  In  that  he 
did  not  account  for  the  rent  of  the  real 
property  ot  said  minors,  or  take  proper 
care  to  obtain  sufficient  rent  for  said 
property,  during  the  years  1885, 1886.  and 
1887 ;  that  thereafter,  and  on  the  23d  day 
of  Decemlier,  1S87,  It  was  found  by  the 
said  court  that  after  charging  said 
Chandler  Smith  as  guardian  with  tht> 
$1,127.66  received  by  him,  and  $50  rent  ot 
real  property  received  for  the  year  1SS4, 
and  fl3fl.40  Interest,  and  after  allowing 
the  credits  so  claimed  by  said  guardian, 
there  was  then  found  to  be  due  by  said 
guardian  to  said  minors  the  sum  of 
f.579.9].  with  interest  thereon  from  the 
201.1  day  of  April.  18S7 ;  and  it  was  fur- 
ther found  and  adjudged  by  said  court 
that  no  report  had  been  made  by  said 
guardian  of  the  renting,  hiring,  or  pro- 
ceeds of  the  land  belonging  to  said  minors 
since  the  year  18K4,  for  which  said  guard- 
ian was  responsible.  It  is  alleged  that  a 
fair  rental  value  ot  said  property  of  said 
minors  for  the  years  1S85, 18S6.  and  1887 
was  $200  per  year,  which  would  have  been 
obtained  had  the  guardian  faithfully  dis- 
charged his  duties  and  carefully  and 
properly  attended  to  the  Interest  of  his 
said  wards;  that  said  guardian  had  neg- 
lected and  failed  to  account  to  said  plain- 
tiffs, or  any  ot  them,  for  the  rental  value 
or  for  any  portion  of  the  said  sum  ot 
money  found  to  be  due  to  them.  To  the 
complaint  a  demurrer  was  interposed— 
First,  bej-anse  the  complaint  did  not  state 
tacts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  and,  second,  that  there  was  a  defect 
of  parties  defendant,  In  this:  thatChandler 
Smith,  the  principal  in  the  bond  sned 
upon,  was  not  made  a  defendant  in  the 
cause.  This  demurrer  was  overruled,  and 
defendants'  answer  practically  denied  the 
averments  in  the  complaint.  Several  de- 
fenses were  set  up.  To  the  second  and 
third  defenses  plalntlfTs  demurred,  which 
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was  BUHtained.  Tilal  was  had  to  a  Jury, 
and  reHulted  In  a  rerdlct  for  plaintiffB  In 
the  Bnm  ot  fl,139.ri0.  Motion  for  a  new 
trial  overruled,  and  Jadgment  entered;  to 
reverse  which  Judgment,  appellants  prose- 
cute this  appeal. 

ApjiPllants'  contention  la  that  the  com- 
plaint railed  tu  state  fncts  aufflclent  to 
uuTistltute  a  caaae  of  action,  and.  In  sup- 
port of  thin  contention,  argue  that 
Chandler  Smith,  principal  In  the  hond, 
dhould  have  been  mnde  a  party  to  the  ac- 
tion. We  do  not  think  it  neccRsary  to 
discuss  the  qn^Htlon  of  non-Julnder  or  mis- 
Joinder  of  pnrties,  as  the  defendants  have 
not  properly  presented  the  question.  But 
defendants  contend  that,  notwithstand- 
ing thi<?,  no  Joint  right  of  action  was 
Rliown  In  the  guanllan  Hawks  and  the 
plaintiff  Ella  J.  Smith,  nor  were  any 
facts  alleged  giving  Ella  J  Smith  the 
right  to  sue,  and  that  there  was  larking 
In  the  complaint  certain  allegations 
which  were  euHential  to  u  cause  of  action 
against  the  sureties,— that  Is,  that  no 
breach  of  the  bond  was  alleged ;  that  it 
does  not  appear  from  the  complaint  that 
the  prnbote  court  ever  ordered  Chandler 
Smith  to  render  any  account;  it  docs  not 
allege  that  he  failed  to  comply  with  nil 
the  orders  of  the  court;  and  tiiat  there 
appears  no  order  of  the  court  ilirectlng 
him  to  pay  anything  to  any  of  the  mi- 
nors, or  to  any  subsequent  guardian.  In 
addition  to  this,  appellants  contend  that, 
before  suit  could  be  instituted  against  the 
Ruretles,  a  judgment  should  have  been  ob- 
tained against  the  principal.  In  other 
words,  it  should  have  appeared  that  pro- 
ceedings had  been  instituted  against 
Clian<ller  Smith,  and  damages  awarded, 
and  that  he  failed  to  pay  the  damages. 
We  are  unable  to  agree  with  this  conten- 
tion. The  condition  of  the  obligation 
waR  in  the  language  of  the  statute,  and 
is  to  the  effect  that  the  said  Chandler 
Smith  shall  faithfully  discharge  the  office 
and  trust  of  such  guardian  according  to 
law,  etc.  He  was  bound,  therefore,  to 
faithfully  discharge  theobligatlon  Imposed 
upon  him  by  the  statute,  regardieHs  of 
any  orders  or  any  demands  for  an  ac- 
counting or  any  proceedings  by  the  heirs 
Of  their  representatives  against  him. 
The  language  of  the  statute  and  the  bond 
Is  brond  enough  to  subject  him  to  nn  ac- 
tion, providing  it  Is  alleged  and  proven 
that  he  did  not  faithfully  discharge  the 
office  and  trust  ot  guardian  accordiug  to 
Jaw.  The  complaint  alleges  that  after  en- 
tering upon  the  duties  of  such  guardian 
be  tiled  an  Inventory,  and  suhHequently 
nied  an  accouut.  and  in  distinct  terms 
avers  that  be  did  not  faithfully  discharge 
the  ofHce  and  trust  ot  such  guardian  ac- 
cording lo  law,  and  did  not  render  fair 
and  Just  accounts  of  his  guardianship,  but 
that  he  failed  to  account  for  the  rent  ot 
real  property  belonging  to  the  estate; 
that  ne  fulled  to  take  proper  care  of  said 
property,  and  to  obtuin  sufflcient  rent  tor 
the  same  for  the  period  of  three  years.  It 
cannot  be  argued  but  that  <me  who  as- 
HunieH  the  position  of  guardian  is  bound 
to  net  faithfully  and  earnestly  in  the  in- 
tere<>«:  ot  his  wards;  that  he  is  bound  to 
account  under  the  Inw  tor  all  moneys  he 
V.29P.D0.5— 20 
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may  receive  belonging  to  the  estate;  that 
tie  in  bound  to  look  after  the  realty,  und 
to  procure  as  great  a  revenue  trom  the 
same  as  he  can.  The  statute  (section 
ISW)  provides  "that  the  bond  shall  bo 
taken  to  the  people  ot  the  state  of  Colo- 
rado, and  shall  not  become  void  upon  the 
first  recovery,  but  may  be  put  in  suit 
from  time  to  time  against  all  or  any  one 
or  more  of  the  obligors,  and  to  the  use 
and  benefit  of  any  person  entitled  by  a 
breach  thereof,  until  the  whole  penalty 
shall  be  recovered  thereon.  •  ♦  •••  we 
think  this  provision  of  the  statute  dis- 
poses  of  the  proposition  that  Chandler 
Smith  shonld  have  been  made  a  party  to 
the  action.  The  language  of  the  statute 
Is,  "put  In  suit  from  time  to  time  agalost 
ail  or  any  one  or  more  of  the  obligors,  to 
the  use  and  benefit  of  any  person  entitled 
by  a  breach  thereof.  •  •  •"  The  further 
contention  of  appellants,  that  there  must 
be  Br)me  order  of  the  court  directing  the 
guardian  to  pay  the  money  found  due  to 
the  heirs  or  his  successor,  cannot  be  sup- 
ported in  reason  or  by  authority.  From 
the  record  we  learn  that  at  the  time 
Chandler  Smith,  the  guardian,  rendered 
his  accounts,  there  was  found  due  from 
him  to  the  estate  a  certain  sum  of  money; 
that  thereafter  It  was  found  upon  investi- 
gation, and  so  adjudged  by  the  court, 
that  he  had  been  guilty  ot  neglecting  his 
duties  in  caring  for  the  realty  belonging 
to  the  estate.  This  is  an  adjudication 
which  clearly  establishes  that  be  bad 
failed  in  his  duty  as  guardian;  that  be 
had  failed  in  the  execution  ot  the  trust  re- 
posed in  him,  and  thereby  occasioned  the 
breach  in  the  obligation,  in  Wolfe  v. 
State,  59  Miss.  388,  it  was  held  that,  the 
bond  being  conditioned  that  the  guardian 
shall  deliver  the  ward's  property  accord- 
ing to  the  order  ot  the  court  or  direction 
of  law,  the  suit  is  maintainable  it  he  die 
after  filing  his  Inventory,  and  before  the 
time  for  another  official  act.  The  case  at 
bar  Is  much  stronger  than  the  one  above 
cited,  which  clearly  Indicates  that  the 
conclusion  we  have  here  reached  Is  cor- 
rect. See  Bonham  v.  People,  102  111.  434. 
We  are  clearly  of  the  opinion  that  a 
breach  of  the  bond  was  duly  alleged,  and 
tiiat  sufficient  appears  In  the  complaiut 
to  constitute  a  cause  ot  action  against 
the  sureties;  that  it  was  not  necessary 
tor  the  action  to  have  been  commenced, 
and  judgment  obtained,  against  the  prin- 
cipal, before  suit  could  be  instituted 
against  the  sureties.  Seeing  no  error  in 
the  record,  the  Judgment  must  be  af- 
firmed. 

1  C0I0.A.  436 

DaMERON    V    DlNGRB. 

(Cowrt  of  Appeals  of  Colorado.  March  14, 1892.) 
RiQHT  TO  Makb  Homestead  Uxtrt — Aubnatiom 
—Public  Policy— Specific  Pbrfohmaxce. 
Act  Conff.  May  14,  1S80,  J  2,  provides  that 
where  any  person  has  contested,  paid  the  land- 
ofBce  fees,  and  procured  the  cancellation  of  any 
homestead  entry  he  shall  be  allowed  30  days  from 
date  of  notification  of  such  cancellation  to  enter 
such  lands.  Held,  that  such  right  of  entry  is 
personal,  and  a  contract  by  such  person  to  relin- 
quish the  right  to  another  is  so  clearly  against 
public  policy  that  equity  (viU  not  decree  specific 
performance  thereof. 
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Error  to  district  conrt,  Arapahoe  coon- 
ty;  A.  J.  RiBiN'a,  Judge. 

Suit  for  Bpcclfic  performauue  by  Cbesley 
A.  Dingee  againHt  Agnea  Uameron.  Decree 
lor  plain  tin.  Defendant  brings  error.  Ke- 
versed. 

Charles  6.  Clement,  for  plaintitt  In  error. 
F.  J.  Mott,  for  defendant  In  error. 

Richmond,  P.  J.  By  the  complaint  In 
this  case  it  is  alleged  that  on  or  about 
the  let  of  August,  1888,  the  defendant  en- 
tered into  an  agreement  with  plaintiff 
whereby,  in  consideration  of  money  ad- 
vanced by  plaintiti  to  defendant  tor  trav- 
eling expenses,  and  tor  money  expended 
in  roaintalDing  and  supporting  lier  for 
several  months,  and  for  the  further  con- 
sideration that  plaintiff  would  defray  all 
expenses  incident  to  the  securing  and 
cancellation  of  a  certain  humestead  en- 
try of  one  Bernard  Lafler  for  the  W.  }i  of 
the  S.  W.  V,  and  the  S.  VV.  ^  of  the  N.  W. 
^,  of  section  28.  township  8  8.,  range  &4 
W.,  a  part  of  the  public  domain  of  the 
United  States,  the  defendant  would  allow 
the  plaintiH  to  institute  and  prosecute. 
In  her  name,  the  necessary  proceedings 
before  the  United  States  lund-ofiice  fur 
the  cancellation  of  the  homestead  entry  of 
said  Bernard  Lafler,  and  that,  upon  the 
cancellation  of  said  homestead  entry,  the 
defendant  would  waive  all  right  to  malce 
entry  for  the  aforesaid  land,  which  right 
would  accrue  by  virtue  of  these  proceed- 
ings, and  would  allow  the  plaintiff  to 
malce  entry  of  suld  land  in  his  own  name; 
that,  in  compliance  with  the  agreement, 
plaintiff  retained  nn  attorney  to  institute 
proceedings  In  the  name  of  the  defendant; 
that  plaintiff  paid  all  expenses  in  connec- 
tion with  the  prosecution  of  the  proceed- 
ings, and  secured  the  cancellation  of  the 
homestead  entry  on  the  24th  day  of  May, 
1890;  that  in  pursuance  of  the  agreement 
I>lalntlff,  relying  on  the  promises  of  de- 
fendant to  waive  her  right  to  make  entry 
on  said  land,  caused  to  be  erected  a  dwell- 
ing-house on  thesame,  and  removed  there- 
to with  his  family,  and  has  since  resided 
there,  and  does  now  reside  there;  that 
be  has  caused  valuable  improvements  to 
be  made,  amounting  in  value  to  about 
$600;  that  be  has  carried  out  all  of  his 
part  of  the  agreement,  but  that  the  de- 
fendant, disregarding  her  agreement,  has 
refused,  and  still  refuses,  to  execute  a  re- 
lease of  her  right  to  enter  said  land,  al- 
though demand  has  been  made  upon  her 
repeatedly  so  to  do;  and  that,  for  the 
purpose  of  defrauding  plaintiff  and  de- 
priving him  of  his  right  to  enter  said 
land,  defendant  did  on  the  24th  day  of 
May,  1890.  maice  and  file  a  homestead 
entry  on  the  same  in  her  own  name,  thus 
unlawfully  depriving  the  plaintiff  of  the 
right  to  malte  entry  and  secure  title  under 
the  settlement  laws  of  the  United  States. 
It  is  further  alleged  that  the  defendant  has 
no  property,  and  Is  insolvent.  Plaintiff 
prays  judgment  that  the  defendant  exe- 
cute and  deliver  to  plaintiff  a  relinquish- 
ment of  the  homestead  entry,  and  that 
defendant  be  enjoined  from  entering  upon 
the  land,  and  in  any  manner  interfering 
with  the  possession  of  the  plaintiff  of  said 
laud,  and  for  costs.    The  return  of  sum- 


mons In  this  case  shows  personal  service, 
July  25,  1890.  Default  entered  August  22, 
1890.  The  flnal  Judgment  is  in  words  and 
figures  as  follows:  "It  is  hereby  ordered, 
adjudged,  and  decreed  that  the  defendant 
execute,  in  due  and  proper  form,  as  re- 
quired by  law,  and  deliver  forthwith  to 
plaintiff,  a  relinquishment  of  homestead 
entry  No.  15.510,  for  the  W.  %,  S.  W.  }i,  and  S. 
W.li.N.  W.  ^.ofsection28,tp.8S.,K.64  W.. 
which  said  entry  was  made  at  the  United 
States  land-office  In  Denver,  Colo.,  on 
May  24, 1890,  and  that  the  defendant  is 
hereby  enjoined  from  entering  upon  Bald 
land,  and  in  any  manner  interfering  with 
the  possession  of  the  plaintiff  of  this  said 
land,  except  by  due  process  of  law,  and 
that  plaintiff  recover  from  defendant  all 
costs  by  him  incurred  in  this  cause."  A 
copy  of  this  order  and  decree  was  served 
upou  the  defendant.  Thereafter  a  peti- 
tion was  filed  by  plaintiff,  ulicglng  viola- 
tion of  the  same, in  this:  that  the  plaintiff 
entered  upon  the  land  in  said  order  men- 
tioned on  April  25,1891.  and  erected  a  house 
ihereon,  and  was,  at  the  date  of  said  or- 
der, continuing  to  reside  thereon,  and, 
upon  information  and  belief,  that  the  de- 
fendant had  failed  to  execute,  in  due  and 
proper  form,  as  required  by  law,  and  to 
deliver  to  plaintiff,  the  relinquishment  ia 
said  order  mentioned.  Defendant  was 
required  to  show  cause,  and  by  her  re- 
turn responded  that,  within  one  or  two 
days  after  the  service  of  the  original  sum- 
mons and  complaint  upon  her  in  this  ac- 
tion, she  called  upon  one  Robert  E.  Bat- 
cliffe,  a  person  whom  defendant  believed 
was  peculiarly  competent  to  advise  her, 
and  consulted  him  as  to  what  action  she 
should  take,  and  that  be  advised  her  that 
she  need  take  no  notice  of  it,  and  need 
not  appear  in  the  action,  but  that,  if  she 
felt  alarmed,  he  would  prepare  an  answer 
and  appear  for  her;  and  thereafter,  and 
before  the  taking  of  a  default  in  said  ac- 
tion, she  paid  Ratcliffe  the  fee  demanded 
for  his  proposed  services,  and  snpposcd 
that  be  liad  made  all  needful  and  proper 
defense  to  said  action,  and  heard  nothing 
more  of  it  until  the  service  upon  her  of  the 
order  of  injunction  in  this  canse;  that 
upon  said  service  she  again  consulted  her 
counsel,  and  was  advised  by  him  to  pay 
no  attention  to  the  order.  She  further 
says  that,  at  the  date  of  said  service  upon 
her  of  said  order  and  decree,  she  was  living 
upon  and  in  the  possession  of  the  tract  of 
land  described  in  plaintiff's  complaint, 
occupying  the  same  aw  a  homestead,  and 
claiming  the  right  to  the  exclusive  posses- 
sion of  the  whole  thereof;  that  shortly 
thereafter  the  house  in  which  she.  was  liv- 
ing was  destroyed  by  fire,  and,  being  un- 
atile  to  rebuild  the  same,  she  temporarily 
left  tiieland,  with  the  intention  of  return- 
ing to  the  same  as  soon  as  she  could  re- 
build; that  at  about  the  time  mentioned 
in  plaintiff's  petition  for  an  attachment 
in  this  cause,  acting  upon  the  advice  of 
her  counsel  that  she  might  lawfully  enter 
upon  said  land  and  rebuild  her  house,  did 
so,  and  has  since  continued  to  occupy  the 
same.  She  admits  that  she  has  not  exe- 
cuted the  relinquishment  as  directed  by 
the  order  of  the  court,  and  denies  any 
intention  of  contempt  or  disobedience  of 
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the  court,  or  of  any  porpoae  to  destroy 
or  impair  its  aotborlty.  Upon  benrluf;, 
the  coort  toand  the  defendant  Koilty  of 
contempt,  in  that  she  had  failed,  neg- 
lected, and  refused  to  execute  and  deliver 
to  plalntin  a  relinquishment  of  her  home- 
stead entry,  as  required  by  the  order  of 
September  25, 189U,  and  sentenced  her  to 
imprisonment  in  the  county  jail  of  Arap- 
ahoe county  for  a  period  of  80  days.  On 
June  29, 1891,  this  order  was  modified,  on 
motion  of  plaintiff,  so  as  to  sen  tence  de- 
fendant to  imprisonment  onttl  relinquish- 
ment is  executed  and  delivered. 

It  is  contended  on  the  part  of  plaintiff 
that  this  alleged  agreement  between  plain- 
tiff and  defendant  was  one  that  It  was 
within  the  power  of  the  conrt  to  decree 
specific  performance  of.  Bat,  while  at- 
tempting to  fortify  this  contention  by 
reason  and  authority.  It  is  distinctly  ad- 
mitted that  the  rellnqnlsbment.  If  execut- 
ed, woold  have  to  be  executed  to  the 
United  States,  and  that  thereby  the  land 
would  again  become  a  part  of  the  public 
domain,  and  open  to  entry  by  any  duiy- 
qnalified  person.  It  can  be  admitted  that 
the  right  of  entry,  under  the  laws  of  the 
United  States,  by  one  who  has  initiated  a 
contest,  and  succesBfully  prosecuted  such 
contest,  is  a  personal  right,  which  he  may 
waive  or  voluntarily  relinquish;  but  that 
is  not  this  case.  Here  the  contest  was 
initiated,  and  snccessfully  prosecuted  ;  but 
thereafter  the  plaintiff  made  entry  as  the 
law  directed  or  permitted,  and  in  pursu- 
ance of  her  right  as  a  successful  contest- 
ant. This  proceeding  Is  inntltnted,  not 
for  the  purpose  of  conipelltng  her  to  relin- 
quish to  the  government  of  the  United 
States,  but  to  the  plaintiff,  the  right  thus 
acquired.  We  are  strongly  inclined  to  the 
opinion  that  it  is  without  the  juriadictiou 
of  the  courts,  either  state  or  national,  to 
decree  a  specific  performance  of  such  a  con- 
tract; and,  if  it  were  not  so,  It  certainly 
is  without  the  power  and  lurisdictiun  of  a 
court  to  direct  a  relinquishment  of  a  right 
to  enter  government  lands,  and  direct  Its 
delivery  to  the  plaintiff,  who  seeks  to  ob- 
tain poHHession  and  title  of  the  same. 
And  we  think  the  authorities  cited  by  de- 
fendant In  error  clearly  support  this  posi- 
tion. In  Welch  v.  Duncan,  7  Dec.  Dep. 
Int.  186, His  said:  "The  law  does  not  con- 
fer on  the  successful  contestant  a  right  to 
control  such  land  for  thirty  days  after 
notice,  nor  the  right  during  such  period 
to  eelect  a  particular  party,  and,  by 
waiver  of  his  preference  right,  at  an  op- 
portnne  moment,  confer  on  such  party  the 
benefits  conferred  by  law  on  the  successful 
contestant.  Such  a  doctrine  Is  not  sanc- 
tioned by  law  or  by  sound  public  policy. 
Tbe  right  conferred  on  a  successful  con- 
testant by  section  2,  Act  May  14,  188U,  is  a 
personal  right,  which  cannot  be  trans- 
ferred to  another. "  The  doctrine  above 
announced  is  followed  by  the  case  of  Kellem 
V.  Ludlow,  10  Dec.  Dep.  Int.  561,  whereinlt 
Is  said  that  "the  right  conleri-ed  on  a  suc- 
cessful contestant  by  section  two.  Act 
May  14, 1880,  Is  a  personal  right,  which 
cannot  be  transferred  to  another." 

The  act  referred  to  reads  aa  follows: 
"Section  1.  That  when  a  pre-emption, 
homestead,   or   timber-culture    claimant 


shall  file  a  written  relinquishment  of  bis 
claim  in  the  local  land-office,  the  land 
covered  by  such  claim  shall  be  held  open  to 
settlement  and  entry  without  further  ac- 
tion  on  the  part  of  thecnmmlssloner  of  the 
general  land-ofHc.e.  Sec.  2.  In  all  cases  where 
any  person  has  contested,  paid  the  land- 
o Sice  fees,  and  procured  the  cancellation 
of  any  pre-emption,  homestead,  ortimber- 
cultura  entry  be  shall  be  notified  by  the 
register  of  the  land-offlce  of  the  district  In 
which  such  land  Is  situated  of  snch  can- 
cellation, and  shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  said 
lands.  •  •  »"  In  the  case  of  Bowman 
V.  Riddle,  1  Cupp,  Pub.  Land  Laws,  204,  it  Is 
held  that:  "Interpleading,  or  the  substi- 
tution of  an  intermedtatecontestantln  tbe 
place  of  the  original  complainant  In  a  con- 
tested case,  cannot  be  allowed."  In  this 
case  the  department  determined  that,  "on 
the  withdrawal  of  theorlglnalcontestant,, 
that  particular  case  is  practically  closed, 
and  no  right  or  privilege  that  had  accrued 
to  him  at  that  date  by  virtue  of  his  compli- 
ance with  the  preliminary  requirements  of 
the  suit  can  be  transferred  to  another  par- 
ty, who  ronst  commence  anew  from  the 
beginning,  and  go  over  the  same  prelimi- 
nary grounds  again."  It  will  he  obHerved 
that  tbe  court  by  Its  decree  has  eliminated 
from  oar  consideration  In  this  case  any 
question  of  contempt,  ho  far  as  tbe  act  of 
tbe  defendant  Is  concerned.  In  entering 
upon  tbe  land  and  re-erectlng  a  house 
thereupon,  and  has  conflne<I  by  its  decree 
and  order  the  act  of  contempt  to  the 
declination  of  defendant  to  make  and  ex- 
ecute a  relinquishment,  and  deliver  the 
same  to  the  plaintitl.  In  the  light  of  the 
decisions  of  the  land-offlce  department, 
we  are  well  satisfied  that  such  a  relinquish- 
ment, so  obtainea  by  the  direct  decree  of 
the  court,  would  not  be  recognized  by  the 
government.  It  does  not  come  within  the 
rule  of  any  carse  cited  by  defendant  In  er- 
ror. Here  we  have  a  statute  conferring 
upon  an  individual  who  prosecutes  a  suc- 
cessful contest  the  right  to  enter  tbe  land 
Involved.  It  Is  declared  by  all  the  an- 
tliiirities  that  this  right,  so  acquired,  is 
simply  a  personal  right, — a  "preference 
right,"  if  we  may  so  term  It,— which  that 
individual,  and  that  Individual  only,  can 
utilize.  He  has  no  right  of  transfer.  He 
Is  nut  compelled  to  waive  It,  and.  until  he 
dues  voluntarily  waive  it,  It  would  seem, 
from  the  above  decision,  that  there  is  no 
power  in  any  of  the  courts  to  compel  him 
to  waive  or  relinquish  it.  It  Is  true  that, 
as  It  appears  from  the  complaint,  the 
plaintiff  relied  upon  tbe  agreement;  but 
It  is  equally  true  that  he  should  have 
taken  cognizance  of  the  statute  at  the 
time  of  entering  Into  the  agreement,  and 
should  have  informed  himself  as  to  the 
proper  mode  and  method  of  procedure, 
whereby  he  could  have  acquired  the  title 
to  the  land  In  question.  Tbe  right  so 
conferred  by  statute  Is  a  right  to  enter 
upon  and  acquire  a  title  to  the  public  do- 
main,—a  right  which,  If  the  party  after 
successfully  contesting  does  not  exercise 
within  SO  days,  he  waives;  a  personal 
right  which  be  can  legally  relinquish  to 
the  government,  and  to  tbe  government 
only.    This  being  true,  how  can  It  be  said 
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tbat  a  coort,  where  the  Kovemment  is 
not  a  party  to  tlie  proceeding)  where  the 
party  in  whose  InterestB  a  rellnquiHhtnent 
should  operate  Is  not  InHtltutlng  the  pro- 
ceedings, acquires  Jurisdiction  to  compel 
a  performance  of  an  act  that  In  no  sense 
coald  be  niiide  to  operate  to  the  benefit  ot 
the  party  seeking  a  decree? 

Ltet  us  reason  a  little  concerning  this 
matter.  This  is  a  special  statute,  con- 
ferring a  special  privilege,  which  privilege 
accrues  providing  the  party  initiates  a 
contest,  pays  the  tees  necessary  to  the 
prosecution  of  the  contest,  and  success- 
fully prosecutes  the  contest, — a  privilege 
to  enter  upon  the  public  domain,  which, 
by  reason  of  the  surcessful  contest,  has 
again  become  public  land  and  subject  to 
entry;  aright  which  is  clearly  a  personal 
right;  a  right  which  the  department  by 
its  decisions  has  determined  cannot  be 
transferred;  a  right  which  cannot  be  re- 
linquished In  the  Interests  of  any  third 
party.  In  other  words,  it  is  a  prosecu- 
tion initiated  by  an  ludlvidnal,  prosecuted 
by  the  consent  of  the  government,  for 
which  the  government  agrees  that  the 
party  successfully  contesting  shall  acquire 
a  certain  privilege.  It  goes  no  further. 
It  has  never  sanctioned,  in  any  declHlou 
that  we  have  been  able  to  find,  the  right 
of  an  individual  to  relinquish  a  claim 
which  had  accrued  to  him  under  the  laws 
of  tho  United  States  for  the  benefit  of 
any  individual.  On  the  contrary,  it  has 
continuously  held  that  by  such  a  re- 
linquishment the  United  States  acquires 
the  right  to  classify  the  land  relinquished 
as  a  part  of  the  public  domain,  and  open 
it  to  any  and  all  bona  fide  claimants. 

The  complaint  in  this  case  alleges  that 
this  was  an  agreement  iDetween  the  plain- 
tiff and  the  defendant,  whereby  the  de- 
fendsmt,  upon  certain  conditions  being  per- 
formed by  the  plaintiff,  was  to  initiate 
and  prosecute  a  contest;  and  that  when 
that  contest  was  successfully  prosecuted, 
and  she  had  acquired  the  right  to  enter 
upon  the  land  imder  the  statute,  then  she  i 
would  simply  waive  that  right  or  re- 
linquish the  same  to  the  government  of 
the  United  States,  and  permit  the  plaintiff 
to  enter  upon  and  acquire  the  title  to  the 
scime.  It  is  but  an  indirect  way  of  saying 
that  she  could,  by  that  agreement,  re- 
linquish her  right  of  entry  to  plaintiff 
himself;  and  certainly  it  appears  from  the 
record  in  tliis  case  that  the  court  has 
gone  so  far  by  its  decree  in  conformity 
with  the  prayer  of  the  complaint,  and 
adjudicated  that  the  defendant  must  exe- 
cute the  relinquishment,  and  deliver  the 
same  to  the  plaintiff,  who,  when  it  may 
suit  his  convenience,  will  file  the  same  in 
the  local  land-office,  and  thereupon  initi- 
ate a  homestead  right  by  filing,  in  his 
own  name  or  another  person's,  upon  the 
land  in  question.  It  requires  a  remark- 
able stretch  of  the  imagination,  and  a 
most  extraordinary  liberality  of  the  con- 
struction of  the  statute  in  question,  and  a 
wide  departure  from  the  universally  ac- 
cepted ruling  of  the  department,  to  admit 
that  such  a  contract  and  such  a  decree 
eouM  be  enforced  and  upheld. 

Coimsel  for  defendant  in  error  Insisted 
that  all  that  was  required  of  the  plaintiff 


in  error  was  tnar.  baring  snccessfnlly con- 
tested the  homestead  entry  of  Bernard 
Lafler,  she  should  do  notliiog.  Bnt  she 
did  do  something.  She  went  on  and  made 
an  entry.  True,  it  was  in  violation  of 
her  agreement,  yet  It  was  an  entry  made 
by  virtue  of  a  statute  conferring  upon  her 
the  personal  privilege  of  so  doing, — a 
privilege  that  she  could  not  tranafer; 
a  privilege  that  sheeonld  not  sell;  a  privi- 
lege tbat  she  coold  not  agree  to  sell;  and, 
after  having  so  entered  the  land,  the 
court  by  its  decree  in  this  case  aays, 
"You  must  make  that  reiinquisbment; 
yon  must  deliver  it  to  the  plaintiff ;  yoo 
must  keep  off  the  land,  and  sorrender 
what  improvements,  or  practically  sur- 
render what  improvements  and  what 
rights,  have  accrued  to  you  by  virtue  ot 
the  land  laws  of  the  United  States."  We 
are  satisfled  that  the  court  had  no  Juris- 
diction to  enter  the  decree,  and  tbat  tho 
complaint  does  not  state  tacts  snfflcient 
to  constitute  a  cause  of  action.  It  is  troe 
there  is  no  expresti  prohibition  ot  aiiena'- 
tlon  of  this  preference  right  or  privilege; 
yet  we  are  satisfied  tbat  the  court  should 
refuse  to  enforce  sncb  a  contract,  not 
from  any  regard  to  the  defendant  in  this 
case,  but  from  motives  of  public  policy 
an<l,  whether  the  contract  beabsolutel- 
void  or  not.  It  is  so  clearly  against  tb  ' 
will  and  policy  of  the  government  that  ft 
court  of  equity  ought  not  to  attempt  tt- 
enforce  it.  The  Judgment  and  decree  of 
the  coort  below  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  dis- 
miss the  complaint  and  discharge  the  de- 
fendant. 


Briohak  et  ai.  y.  Joites  et  ol. 
(Supreme  Court  of  Kanias.    Marcii  5,  1802.) 

ASSIONUBNT  POR  BBNEPIT  OF  CREDITORS— VAl.n>- 
ITT— RBCBIVBRB. 

An  instrument  in  writing  executed  by  in- 
solvent debtors,  whereby  they  place  all  their 
property,  consisting  of  r  stock  of  general  mer- 
chandise, in  the  exclusive  possession  of  a  third 
person,  whom  they  style  a  trustee,  and  by  the 
terms  of  such  instmraent  give  detailed  directions 
as  to  how  the  business  shall  be  conducted  in  the 
future,  and  provide  for  the  payment  of  certain 
creditors  pro  rata,  and  that  the  remainder  shall 
be  returned  to  themselves,  heirs,  or  assigns,  is 
intended  to  and  has  the  effect  to  leave  the  abso- 
lute control  of  their  business  in  their  own  hands, 
nnd  is  absolutely  void.  An  application  on  be- 
half of  a  judgment  creditor  to  have  the  property 
of  the  insolvent  debtors  placed  in  the  hands  of  a 
receiver  ought  to  have  l)een  granted. 
(Syllaiua  ty  Simpson,  G.) 

Commissioners'  decision.  Error  from 
district  court,  Lyon  counir;  Chawlbs  B. 
Graves.  Judge. 

J.  W.  Brigham  &  Co.  recovered  .indg- 
ment  against  Jones  &  Everetts,  and  gar- 
nished D.  W.  Eastman  to  recover  certain 
propertv  belonering  to  defendants.  The 
eamishee  claimed  the  property  as  trustee 
under  a  written  instrument.  _  From  a 
inderment  discharging  the  garnishee,  the 
plnintiflEs    hrinq-   error.      Reversed. 

J.  G.  Hiitchimon.  for  plaintiffs  In  er- 
ror. Cunningham  d  ItcCarty,  tor  defend- 
ants in  error. 

SiMPsow.  C.  The  plaintiffs  in  error, 
Brigham  &  Co.,  on  the  3d  day  of  May, 


Digitized  by 


Lnoogle 


Kan.) 


J3BIGHAM  9.  J0NE3. 


S09 


188R,  at  a  term  of  the  district  court  tor 
Lyon  county,  recovered  judgment  against 
Jonea  &  E<rerett8  fur  9589.84  and  coHtH,  the 
fall  amount  of  which,  and  Interest  there- 
on, except  $1U,  made  on  execution,  re- 
mulDB  unpaid.  On  the  23d  day  of  Octo- 
btr,  1888,  the  plaintiffs  in  error  had  an  ex- 
ecutinn  duly  laaued  on  said  Judgment, 
wliich  was  returned  unHatisBed,  and  after 
Its  return  an  affidavit  was  filed,  and  an 
order  of  garnishment  isaned  by  the  judge 
of  said  district  court,  ordering  D.  W.  East- 
man to  appear  before  said  judge,  and 
make  a  full  and  complete  disclosure  of  all 
property  In  bis  possession  or  under  his 
control  belonging  to  said  Jones  &  Ever- 
«trB,  ur  any  sura  or  sums  that  he  was 
owing  them,  and  in  obedience  to  that  or- 
der Eastman  appeared  before  the  Judge 
flitting  at  chambers,  and  answered  that 
he  had  in  bis  posHeaslon  91,200  worth  of 
merchandise,  which  he  claims  the  right  uf 
poBxesslon  of  by  reason  of  the  following 
inRtrnment,  which  was  duly  flied  in  the 
oillce  of  the  register  of  deeds  of  Lyon 
connty.  This  Instrument  is  as  follows: 
•Whereas,  Jones  &  Everetts,  a  firm  com- 
posed of  O.  P.  Jones  and  E.  W.  Everetts, 
are  Indebted  to  the  following  named,  in 
the  fallowing  sums,  to-wit:  To  the  Citl- 
tens'  Bank  of  Emporia,  on  seven  different 
notes.  In  the  total  sum  of  eighteen  hun- 
dred and  ninety-seven  and  44-100  dollars; 
to  Thomas  &  Jones  an  account  of  abunt 
thirty  dollars ;  to  Robert  Jeff  an  account 
ofahont  thirty  dollam;  to  Jones  &  Ed- 
wards one  note  of  four  hundred  dollars; 
to  G.  W.  Newman  one  note  and  account, 
in  the  total  som  of  two  hundred  and  flfty- 
Bix  and 32-100 dollars.  And  whereas,  much 
of  the  above  indebtedness  is  now  due,  and 
■aid  firm  Is  unable  t«>  pay  thesame:  Now, 
therefore,  to  secure  the  payment  thereof, 
we,  the  said  G.  V.  Jones  and  E.  W.  Ever- 
etts, composing  the  said  firm  of  Jones  & 
Everetts.  do  hereby  assign,  transfer,  set 
over,  and  mortgage  to  D.  W.  Eastman,  as 
tnislee  for  and  on  behalf  of  the  aforesaid 
creditors,  all  our  stock  of  goods,  wares, 
and  mercliandise  of  whatever  nature  and 
kind,  and  kept  for  sale  In  a  certain  two- 
story  frame  building  belonging  to  said  O. 
P.  Jones,  and  situated  in  the  town  of 
Olpe.  Lyon  county,  Kan.,  said  goods  con- 
sifltlng  of  groceries,  tin-ware,  queen's- 
ware,  boots,  shoes,  hnts,  caps,  clothing, 
fancy  goods,  etc.;  also  all  counters, show- 
cases, shelving,  lamps,  stoves,  and  all 
other  flxtures  therein  contained;  also  all 
notes  and  book-accounts  belonging  to 
Bald  Arm.  And  we  hereby  anthorizo  and 
direct  said  trustee  to  take  immediate  and 
exclusive  possession  of  said  goods,  flxt- 
ures, accounts,  and  notes,  and  to  sell  the 
same  in  regular  course  of  business,  or  re- 
tail, or  by  public  auction,  or  in  bulk,  at 
Bach  price  or  prices  as  he  shall  deem  bent. 
Id  order  to  realise  most  out  of  said  goods, 
—all  to  be  sold  for  cash,— and  to  collect 
Baid  accounts  nnd  notes,  by  suit  If  neces- 
sary, and  from  the  money  realized  to  pay 
'rom  time  to  time  the  sums  hereinbefore 
mentioned  pro  rstn,  until  the  same  have 
been  fully  paid,  tixxether  with  all  interest 
thereon;  and.  if  anything  remains,  said 
troRtee  is  to  return  the  same  to  us.  ur  our 
heirs  or  assigns.    tSaid  trustee  Is  autiiur- 


iied  to  use  snch  portion  of  the  proceeds  of 
the  sale  of  said  goods  as  shall  be  neces- 
sary, not  exceeding  50  per  cent,  thereof.  In 
buying  staple  articles  uf  merchandise  that 
may  he  required  to  keep  the  said  stock  In 
merchantable  condition,  to  enable  him  to 
sell  out  to  the  best  advantage;  he  to  keep 
a  strict  account  of  all  receipts  and  dis- 
bursements, which  accounts  shall  at  all 
reasonable  times  be  open  to  the  inspec- 
tion of  all  interested  ;  said  trustee  to  have 
the  use  of  aatd  store  building  for  the  pur- 
pose of  a  store  until  he  shall  have  closed 
oat  such  stock  of  goods.  Witness  our 
hands  this  25th  day  of  January,  1888. 
JoNRB  &  Everetts.  G.  P.  Jones.  E.  W. 
EvRRRTTB. "  And  be  makes  this  further 
statement  about  what  he  has  done,  as 
trustee,  in  pursuance  of  and  by  virtue  of 
the  supposed  authority  conferred  upon 
him  by  this  Instrument:  From  January 
28, 1888,  to  January  7,  1889,  he  sold  f2,765.- 
35  worth  of  goods,  only  91,175.85  of  wnlch 
amount  he  used  In  the  payment  of  the 
debts  named  in  the  deed  of  assignment; 
and  of  the  balance  he  used  91,31U.02in  buy- 
ing goods  to  put  Into  the  stock  to  sell 
again,  and  9!2C1.73  In  other  ways,  as  fol- 
lows: To  0.  P.  Jones,  one  of  the  assign- 
ors, he  paid  ^140,  for  the  rent  of  the  build- 
ing in  which  the  stock  was  at  the  time  of 
the  assign nient;  919.40  he  paid  for  taxes; 
942.63  he  permitted  Jones  &  Everetts  to 
draw  out  on  their  own  account,  and  for 
their  own  purpose;  and  959.69  he  has  on 
hand.  The  whole  amount  of  the  indebt- 
edness named  in  the  deed  of  assignment, 
and  which  It  was  given  to  pay,  is  92,61.5, 
and  the  aggregate  sales  have  nuw  amount- 
ed to  9150.85  more  than  this  amount,  and 
there  is  91,200  worth  of  goods  yet  remain- 
ing, and  still  only  91,175.85  uf  these  debts 
have  bHcn  paid.  The  plaintlffti  in  error 
moved  the  court  to  set  aside  the  instru- 
ment as  void,  and  appoint  a  receiver  to 
take  charge  of  this  stock  of  goodn  and  sell 
them,  and  apply  the  proceeds  to  the  pay- 
ment of  their  judgment,  aud  thiu  the  court 
refused  to  do,  overruled  the  mntinn,  dis- 
missed the  garnlHhment,  and  diHcharged 
the  garnishee.  The  plaintiffs  in  error 
bring  the  case  here  for  review. 

We  shall  not  attempt  to  classify  the 
instrument  in  writing  under  which  East- 
man claims  the  possession  of  the  proper- 
ty. Whether  It  may  be  technically  an  as- 
signment or  a  chattel  mortgage,  the  ob- 
ject, purpose,  and  effect  of  the  Instrument 
Is  to  hinder  and  delay  creditors.  If  the 
sole  purpose  bad  been,  as  claimed  by  the 
defendants  in  error,  to  prefer  certain  cred- 
itors, a  straightforward  chattel  mortgage 
would  answer  all  honest  purposes;  but 
we  have  here  an  instrument,  executed  by 
an  Insolvent  firm,  by  the  terms  of  which 
they  seek  to  put  all  their  property  In  the 
exclusive  possession  of  a  third  person, 
whom  they  call  a  trustee,  and  give  htm 
directions  In  detail  as  to  how  the  business 
shall  be  conducted  In  the  future,  provide 
how  certain  creditors  shall  be  paid,  and 
that  the  remainder  shall  be  returned  to 
themselves,  their  heirs  or  assigns.  In 
other  words,  they  seek  to  continue  In  the 
control  and  directiun  of  (heir  business, 
without  regard  to  the  rights  of  creditors 
not  taken  Into  their  scheme.    It  aeeuts  to 
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08  that  ttalB  Is  aboat  as  plain  an  attempt, 
nut  only  to  prefer  certain  creditors,  but 
at  the  same  time  to  malce  it  impoHsIble 
(or  others  to  collect  their  debts,  as  has 
ever  come  under  our  observation.  We 
think  it  is  void.  It  may  be  that  no  judg- 
ment conld  be  rendered  personally  against 
Eastman,  but  he  could  and  ought  to  have 
been  required  to  turn  this  property  over 
to  a  receiver,  or  to  make  some  other  dis- 
position of  it,  such  as  will  permit  other 
creditors  to  have  their  equal  show  In  the 
race  of  diligence.  The  judgment  is  re- 
versed, and  the  cause  remanded  for  far- 
ther proceedings. 

Peb  Curiam.    It  Is  so  ordered;  all  the 
justices  concurring. 


Smith  v.  Rudd. 

{Su/preme  Court  of  Kansas.  Dec.  6, 1891.)* 
QciTci.Ani  Deed— InTEBEBT  Convetbd  — Notice. 
A  party  receiving  a  quitclaim  deed  for 
real  estate  is  presumed  to  take  it  with  notice  of 
all  outstanding  interests  and  claims  of  which  be 
could  obtain  Icnowledge  by  the  exercise  of  a  rea- 
sonable degree  of  diligence,  in  tlie  examination 
of  all  of  the  public  records  affecting  the  title  to 
the  property  included  in  sucb  deed,  and  from 
inquiries  which  he  might  make  of  persons  whom 
the  records  show  had  redeemed  the  property  from 
tax-sale  and  had  paid  subsequent  taxes  thereon, 
or  were  otherwise  ostensibly  interested  in  suoh 
property. 

{SyUalms  bu  Oreen,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Miami  county;  J.  P.  Hind- 
man,  Judge. 

Ejectment  by  H.  B.  Smith  against  Har- 
riet C.  Rudd.  Judgment  for  defendant. 
Plaintiff  brings  error.    Affirmed. 

Uperrjr  Baker,  lor  plaintiff  in  error.  Car- 
roll &  aheldun,  for  defendant  in  error. 

Gkeen,  C.  This  was  an  action  In  the 
nature  of  ejectment,  brought  by  H.  B. 
Smith  in  the  district  court  of  Miami  coun- 
ty against  Harriet  C.  Budd  to  recover  lots 
13  and  14  in  block  Ml,  in  EileuHvllle,  an  ad- 
dition to  Ossa  watomle.  The  ease  was  tried 
by  the  court,  and  the  following  findings 
of  fact  made:  **(1)  That  upon  and  before 
the  1st  day  of  August,  1870,  L.  Hendrick- 
son  was  the  owner  of  the  properly  in  con- 
troversy, lots  thirteen  (13)  and  fourteen, 
(14,)  In  block  ninety-one,  (91,)  In  Ellens- 
vllle,  an  addition  to  the  town  of  Ossa  wat- 
omle, in  Miami  count.y,  Kansas.  (2) 
That  upon  the  lat  day  of  August,  1870,  L. 
Hendrlckson  and  wife  conveyed  said  prop- 
erty to  S.  S.  Outman,  by  waiTanty  deed, 
for  the  sum  of  thirty  dollars,  which  sum 
was  a  fair  price  tor  said  property  at  that 
time.  (3)  That  the  deed  from  L.  Hen- 
drlckson and  wife  to  8.  S.  Outman  was 
filed  for  record  in  the  office  of  the  register 
of  deeds  of  Miami  county,  Kansas,  and  re- 
corded on  the  19tb  day  of  March,  1887. 
Said  deed  was  acknowledged  before  Fl.  B. 
Smith,  a  notary  public  of  Miami  county, 
Kansas,  and  who  is  now  the  plaintiff  here- 
in. Said  deed  was  delivered  to  S.  S.  Out- 
man by  L.  Hendrlckson  on  the  day  it 
bears    date,    and    L.    Hendrlckson,    the 

'Rehearing  denied  March  6, 1892. 


grantor,  wrote  the  deed;  and,  after  the 
deed  had  been  delivered  to  said  S.  S.  Out- 
man, he  left  it  with  L.  Hendrlckson,  to  be 
by  him  filed  for  record,  and  soon  after  left 
the  state,  going  to  East  St.  Louis,  lilinolB, 
[to  live;]  and  the  said  deed  remained  Id 
the  care  of  the  said  L.  Hendrlcksna  until 
he  delivered  It  to  A.  W.  Rudd  at  the  re- 
quest of  said  S.  S.  Outman,  some  time 
prior  to  the  year  1879;  and  the  said  A.  W. 
Rudd  had  charge  of  said  deed  frono  the 
time  it  was  handed  to  him  by  said  L. 
Hendrlckson  until  the  year  1879,  as  the 
agent  of  the  said  8.  S.  Outman;  and  the 
said  A.  W.  Rudd,  in  the  year  1879,  handed 
the  deed  to  S.  S.  Outman,  the  grantee, 
who  retained  it  In  his  own  personal  pos- 
session from  the  year  1879  to  the  19tb  day 
of  March,  1887,  without  filing  it  for  record. 
(4)  The  said  8.  S.  Outman  now  resides  in 
Linn  county,  Kansas,  where  he  has  resid- 
ed ever  since  the  year  1879.  (5)  The  name 
of  the  said  S.  S.  Outman  was  never  en- 
tered upon  the  tax-rolls  as  the  owner  of 
said  lots,  or  of  either  of  them,  prior  tu  the 
year  1887.  Bnt  for  the  year  1870,  and  each 
year  thereafter  until  the  year  188:^,  (except- 
ing the  years  the  property  escaped  taxa- 
tion , )  the  name  of  L.  ilendrlckson  appeared 
upon  the  tax-rolls  and  assessment  rolls 
as  the  owner  of  the  said  lots,  and  on  the 
tax-roll  and  assessment  roll  of  the  year 
1888  (excepting  the  years  1874  and  1879  and 
1881,  which  years  the  property  escaped 
taxation)  the  name  of  L.  Hendrlckson  ap- 
peared upon  the  tax-rolls  and  assessment 
rolls  as  the  owner  of  the  said  lots.  And 
the  sale-book  In  the  office  of  the  county 
treasurer  shows  that  upon  the  7th  day  of 
May,  1872,  said  lots  were  sold  to  Miami 
county  for  the  delinquent  taxes,  and  were 
redeemed  from  said  sale  by  S.  S.  Outman 
in  September,  1879;  and  the  cash-book  in 
the  office  of  the  county  treasurer  shows 
that  A.  W.  Rudd  paid  the  taxes  on  said 
lots  for  the  years  1875  and  1876  and  lt<r7. 
and  that  S.  S.  Outman  paid  the  taxes  on 
said  lots  for  the  years  1878  and  1880.  (6) 
On  the  27th  day  of  November,  1883,  L. 
Hendrlckson  and  wife  executed  and  deliv- 
ered to  Mary  P.  Smith  (who  was  then 
and  still  is  the  wife  of  the  plaintiff  herein) 
a  quitclaim  deed  for  said  lots,  the  consid- 
eration being  ten  dollars,  paid  by  said 
Mary  P.Smith.  At  that  time  the  said  lots 
had  been  sold  to  the  county  for  delinquent 
taxes,  and  the  amount  paid  to  L.  Hen- 
drlckson for  said  quitclaim  deed,  together 
with  the  delinquent  taxes  then  on  the  lots, 
was  a  fair  price  for  them  at  that  time. 
The  plaintiff,  H.  B.  Smith,  acted  as  the 
agent  of  his  wife,  Mary  P.  Smith,  in  nego- 
tiating the  purchase  of  the  property  from 
L.  Hendrlckson.  Neither  H.  B.  Smith  nor 
Mary  P.  Smith  knew  that  L.  Hendrlckson 
had  previously  executed  a  deed  to  S.  S. 
Outman  for  the  property,  at  the  time 
Mary  P.  Smith  received  the  quitclaim  deed 
from  L.  Hendrlckson  and  wife,  and  paid 
him  the  ten  dollars  for  the  lots.  But  they 
believed  at  the  time  that  she  was  getting 
a  good  title  to  the  property,  subject  to 
the  taxes.  Neither  of  them  examined  the 
treasurer's  sale-book,  or  knew  that  S.  S. 
Outman  had  redeemed  the  property  from 
the  sale  of  May  7. 1872;  bnt  the  said  H.  B. 
Smith,  before  the  said  Mary  P.  Smith  re- 
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celyed  aaiil  qaltclaim  deed  and  paid  said 
Hendrickson  for  said  lotti.dld  examine  the 
records  In  the  oiBce  of  the  register  of 
deeds,  from  which  it  appeared  that  L. 
Hendrickson  was  the  owner  ol  the  prop- 
erty ;  and  he  also  examined  the  ta:c-roll8 
of  the  count3'.  (7)  On  the  8d  day  of  April, 
IBS'!,  said  Mary  P.  Smith  redeemed  said 
lota  from  tax-sale,  and  she  paid  the  taxes 
on  said  lots  for  the  years  1884  and  1S85 
and  1886.  (8)  The  said  lots  were  vacant 
and  unimproved  until  after  the  10th  day 
of  March,  1887,  the  day  the  deed  from 
Hendrickson  and  wife  to  S.  S.  Ontman 
-was  recorded.  On  that  day  the  said  S.  S. 
Outman  flrst  learned  that  L.  HendrlckHon 
and  wife  had  made  the  quitclaim  deed  to 
Mary  P.  Smith,  and  the  plaintiff  then  first 
learned  that  L.  Hendrickson  and  wife  had 
made  the  warranty  deed  to  said  S.  S.  Out- 
man. (»)  On  the  18th  day  of  July,  1885, 
said  Mary  P.  Smith  conveyed  by  war- 
ranty deed  the  lots  in  controversy,  and 
other  real  estate,  to  the  plaintiff,  and  the 
plaintiff,  in  consideration  therefor,  con- 
veyed to  said  Mary  P.  Smith  the  home- 
stead occapled  by  said  H.  B.  Smith  and 
Mary  P.  Smith.  Said  lots  were  conveyed 
to  the  plaintiff,  H.  B.  Smith,  the  better  to 
enable  him  to  sell  them.  (10)  On  the  2l8t 
day  of  March,  1887,  said  S.S.  Outman  took 
actual  possession  of  said  lots  by  fencing 
and  planting  trees.  (11)  Upon  the  2l8t 
day  of  July,  1887,  S.  S.  Ontman  and  wife 
sold  and  conveyed  by  warranty  deed  the 
-lots  In  controversy  to  the  defendant,  Har- 
riet C.  Rudd,  for  the  sum  of  two  hundred 
-and  fifty  dollars,  which  was  a  fair  price 
for  the  lots  at  that  time,  and  at  the  time 
the  defendant,  Harriet  C.  Rudd,  bought 
the  said  lots  of  said  S.  S.  Outman  she 
knew  of  the  deed  from  L.  Hendrickson  and 
-wife  to  Mary  P.  Smith,  and  that  the  plain- 
tiff claimed  to  own  the  lots.  (12)  After 
purchasing  the  said  lots  and  receiving  the 
deed  from  S.  S.  Outman,  and  before  the 
commencement  of  this  suit,  the  defeiidaat, 
Harriet  C.  Rudd,  erected  a  dwelling-house 
and  uut-bulldings  on  said  lot  13,  at  an  ex- 
pense of  five  hundred  and  fifty  dollars, 
and  erected  a  dwelling-house  and  out- 
buildings on  said  lot  14  at  an  expense  of 
three  hundred  and  fifty  dollars.  And  after 
the  erection  of  this  dwelling-house  on  lot 
14,  and  before  the  commencement  of  this 
suit,  the  defendant,  Harriet  C.  Rudd,  con- 
tracted to  sell  said  lot  14  to  one  Franklin 
Allard  for  the  sum  of  four  hundred  and 
fifty  dollars,  and  received  a  payment  of 
thirty  dollars;  and  said  Allard,  in  tiie 
autumn  ol  the  year  1887,  removed  the 
dwelling-house  erected  by  defendant,  Har- 
riet C.  Rudd,  on  lot  14,  from  the  lot,  and 
laid  a  foundation  for  a  dwelling-house 
tbereon.  And  since  the  commencement  of 
this  suit  said  Allard  has  erected  another 
dwelling-house  on  said  lot  14.  The  thirty 
dollars  is  all  that  said  Allard  has  paid  on 
said  contract  for  the  purchase  of  said  lot 
14.  (13)  The  sale-book  in  the  office  of  the 
county  treasurer  of  said  county  shows 
that  lots  13  and  14  and  16  of  block  91,  in 
Ellens viJIe,  an  addition  to  Ossawatomie, 
■were  sold  together  for  the  taxes  of  1871, 
and  tbe  taxes  of  1872  charged  up  to  such 
f*ale,and  that  lots  13  and  14  wore  redeemed 
from  this  sale  by  S.  S.  Outman  September 


20, 1879.  And  the  cash-book  of  th  county 
treasurer's  office  shows  that  the  taxes  on 
said  lots  13  and  14  were  paid  by  A.  W. 
Rudd  for  the  years  1873  and  1876  and  1876 
and  1877,  and  that  the  taxes  on  said  lots 
18  and  14  were  paid  by  S.  S.  Outman  for 
the  years  1878  and  1880;  and  that  the 
taxes  on  lots  13  and  14  were  paid  by  Mary 
P.  Smith  for  the  years  1884  and  1885  and 
1886;  and  said  sale-book  shows  that  said 
lots  13  and  14  were  sold  to  the  county  for 
tbe  taxes  of  1882,  and  that  the  taxes  of 
1883  were  charged  against  these  lots  on 
the  sale-books,  and  that  Mary  P.  Smith 
redeemed  these  lots  from  this  sale.  And 
said  cash-book  shows  that  the  taxes  on 
said  lots  13  and  14  were  paid  by  defend, 
ant,  Harriet  0.  Rodd,  and  the  tax-roll  in 
said  office  shows  that  the  said  lots  13  and 
14  escaped  taxation  for  the  years  1874  and 
1879  and  1881.  And  the  court  finds  froni 
the  testimony  that  said  A.  W.  Rudd,  in 
payingsald  taxes,  was  acting  as  tlieagent 
of  said  S.  S.  Outman,  although  the  cash> 
book  does  not  show  thi&  agency." 

Upon  the  above  fludings  of  fact  the  dis- 
trict court  entered  judgment  In  favor  of 
Harriet  C.  Rudd.  It  is  urged  by  the  plain, 
tiff  in  error  that  upon  the  state  of  facts 
found  by  the  court  he  should  have  had 
Judgment;  that  the  quitclaim  deed  from 
L.  Hendrickson  and  wife  to  Mary  P. 
Smith,  mentioned  In  the  sixth  finding, 
passed  the  title  to  the  property.  It  is 
conceded  that  at  the  time  Mary  P.  Smith 
bought  the  lots  the  property  was  incum- 
bered for  the  amount  of  the  delinquent 
taxes  then  due.  These  taxes,  and  the  sum 
of  flO,  constituted  the  purchase  price. 
This  fact  alone  would  make  it  necessary 
for  her  to  examine  the  records  to  see  what 
taxes  had  been  assessed  against  the  prop- 
erty which  she  proposed  to  purchase.  It 
will  hardly  be  presumed  that  she  bought 
the  lots  without  knowing  the  amount  of 
the  delinquent  taxes.  The  exercise  of  rea- 
sonable diligence  would  have  disclosed  the 
fact  that  on  the  20th  day  of  September, 
1879,  S.  S.  Outman,  the  grantee  In  Che  first 
deed  from  L.  Hendrickson  and  wile,  re- 
deemed the  lots  In  controversy  from  the 
tax-sale  for  the  delinquent  taxes  of  1871 
and  the  subsequent  taxes  of  1872.  The 
tax-sale  book  of  the  county  treasurer 
showed  this  fact,  and  this  was  more  than 
four  years  before  Mary  P.  Smith  took  a 
quitclaim  for  the  same  property.  The 
court  found,  too.  that  A.  W.  Rudd,  acting 
as  the  agent  for  S.  S.  Outman,  paid  the 
taxes  upon  the  same  lots  for  the  years 
1873, 1875,  1876.  and  1877,  and  that  Outman 
paid  the  taxes  himself  for  tbe  years  1878 
and  18S0.  We  think  the  face  that  a  party 
pays  taxes  upon  property  is  evidence  that 
he  claims  some  interest  In  the  same;  but 
the  fact  that  he  is  permitted  by  the  coun- 
ty treasurer  to  redeem  property  sold  for 
taxes  is  a  stronger  evidence  of  Interest. 
Paragraph  6976  of  the  General  Statutes  of 
1889  provides  that  any  owner,  his  agent 
or  attorney,  may  redeem  land  sold  for 
taxes.  Now,  the  fact  that  the  record  in 
the  county  treasurer's  office  showed  that 
Outman  had  redeemed  the  property  from 
tax-sale,  and  had  paid  subsequent  taxes, 
was  sufiicient  notice  to  the  grantee  in  the 
quitclaim  deed  that  be  claimed  some  inter- 
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est  In  the  property,— notice  saflBcIent,  we 
tbiok,  to  pnt  a  peraon  upon  inquiry.  It 
was  Bald  In  the  case  of  Johnson  v.  Wlll- 
laroa.  37  Kan.  382, 14  Pac.  Rep.  5.S7:  "  We 
would  think  that  in  all  caaen,  however, 
whem  a  purchaser  takes  a  quitclaim  deed 
be  must  be  presumed  to  take  it  with  no- 
tice ol  all  outfitandiog  equities  and  inter- 
ests of  which  he  could,  by  the  exercise  of 
any  reasonnble  diligence,  obtain  notice 
from  an  exaiuinntion  of  all  records  aRect- 
Ins  the  title  to  the  property,  and  from  all 
inquiries  which  he  might  mnke  of  persons 
In  the  possesHionof  the  property,  or  of  per- 
sons paying  taxes  thereon,  or  of  any  per- 
son who  might,  from  any  record  or  from 
any  knowledge  which  the  purchaser  might 
have,  seemingly  have  some  interest  in  the 
property.  In  nearly  all  cases  between  in- 
dlviduils.  where  land  is  sold  or  conveyed, 
and  where  there  Is  uo  doubt  about  the 
title,  a  general  warranty  deed  is  given; 
and  It  Is  only  in  cases  where  there  Is  a 
doubt  concerning  the  title  that  only  a 
quitclaim  deed  is  given  or  received.  Hence 
where  a  party  takes  a  quitclaim  deed,  he 
knows  be  is  taking  a  doubtful  title,  and 
la  pat  upon  inquiry  as  to  the  title."  The 
same  principle  was  adhered  to  in  the  case 
of  Merrill  v.  Hutchinson,  45  Kan.  69,  26 
Pac.  Kep.  215.  It  is  insisted  that  this  case 
differs  in  principle  from  the  case  of  John- 
son V.Williams,  supra,  for  the  reason  that 
the  conveyance  from  Mary  P.  Smith  to  the 
plaintiff  was  not  a  quitclaim  but  a  war- 
ranty deed.  We  fail  to  see  thedistinction. 
The  plaintiff  acted  as  the  aigentof  his  wife, 
Mary  P.  Hniith,  in  buying  the  property 
from  L.  Heudrickson.  She  was  bound  by 
bis  knowledge  concerning  the  transaction, 
and  he  accepted  a  deed  to  the  lots  from 
his  wife,  as  the  court  fonod,"  the  better  to 
enable  him  to  sell  them."  Wedonot  think 
the  district  court  erred  In  Its  conclusion 
of  law,  and  therefore  recommend  an  af- 
firmance of  the  Judgment. 

Prr  Curiam.    It  Is  so  ordered ;  all  the 
JnstlceR  concurring. 


(4S  Kan.  S21,  S2t) 

tST.  LouiB  &  S.  F.  Ry.  Co.  V.  Clark. 

(Supreme  Court  of  Kcmacu.    Dec.  5, 189L) 

Nbolibksck  or  Cabiiikb— Livb-Stock  Shipments 
— EviDENOB  or  Contract— Qdestion  fob  Jckt 

— SUFFICIENCT   OP  FlKDISOS— NeW   TrIAL. 

1.  In  an  action  to  recover  damaj^es  for  the 
deatb  of  hoga  which  bad  been  transported  over 
the  railroad,  the  shipper  claimed  and  testified 
that  an  oral  conUract  was  made  for  transportation 
to  a  point  beyond  the  line  of  the  contract! of;  com- 
pany, in  nhich  there  was  no  limitation  of  liabil- 
ity, and  that  the  stock  was  shipped  under  that 
contract;  that,  after  the  stock  was  loaded,  and 
bad  left  the  station,  he  sirned  a  paper  which  he 
could  not  well  read,  and  did  not  read,  but  which 
be  supposed  to  be  a  receipt  containing  nothing 
inconsistent  with  the  contract  under  which  the 
stock  was  shipped.  The  company  contended, 
and  offered  testimony  to  show,  that  the  only  con- 
tract made  with  the  shipper  was  the  written  one 
embodied  in  the  paper  or  bill  of  lading  signed 
by  the  shipper,  and  which,  to  a  great  extent, 
limited  the  liabiUty  of  the  company  for  losses 
that  might  ooonr.  Held,  that  the  court  was  war- 
ranted in  submitting  to  the  Jury  the  question  of 
what  constituted  tbe  contract  of  the  parties,  and 
also  in  defining  what  the  common-law  Uabihty  of 


the  company  was,  in  case  they  duHdd  And   la 
favor  of  the  theory  of  tbe  shipper. 

2  In  charging  the  Jury  as  to  the  common- 
law  liabiUty  of  the  company,  the  court  treated  it 
as  an  insurer  of  the  animals  transported  against 
all  loss  or  injury  from  whatever  cause  except  the 
acts  of  Ood  or  the  pablio  enemy.  In  view  of  the 
testimony  tending  to  show  that  the  loss  maybave 
resulted  from  the  intrinsic  qualities  and  pro- 
pensities of  the  live-stock  transported,  without 
the  fault  of  the  company,  the  court  should  have 
added  a  farther  exception,  relieving  the  company 
from  liability  if  they  found  the  loss  or  injury  wu 
attributable  to  the  nature  and  propensities  ot  the 
animals  themselves,  and  which  the  ordinary 
diligence  of  the  company  could  not  prevent. 

8.  Where  the  special  questions  submitted  to 
the  Jury  are  evasively  and  unfairly  answered, 
and  some  of  the  findings  made  thereon  are  ua- 
supported  by  the  testimony,  it  is  the  duty  of  the 
trial  court,  upon  application,  to  grant  a  new  trial. 
{Syllabus  by  the  Court) 

Error  from  district  coart,  Batler  coun- 
ty; C.  A.  tiBLAND,  Judge. 

The  facta  fully  appear  In  the  (ollowlns 
statement  by  Johnston,  J.: 

This  was  an  action  brought  by  Edward 
Clark  against  the  St.  Louis  &  San  Frnn 
Cisco  Railway  Company  to  recover  dam- 
ages from  the  company  for  negligence  in 
transporting  a  car-load  ot  stock  from 
Andiiver  station.  In  Butler  county,  to 
Kansas  City,  Mo.  It  is  alleged  that  the 
company  entered  Into  a  contract  with 
Clark  to  ship  the  stock  from  Anduver  to 
Kansas  City,  and  in  pursuance  ot  the  con- 
tract the  company  furnished  a  car  to 
Clark  at  the  station  on  March  30,  IRSS. 
and  that  Clark  put  into  the  car,  iu  guod, 
healthy  condition,  60  head  of  tat  hugs, 
which  the  company  contratited  tu  deliver 
in  good  condition  at  Kansas  City;  but 
that,  in  violation  ot  its  contract,  it  had 
tinly  delivered  44  head  of  hogs;  and  that 
by  reason  of  the  negligence  of  the  com- 
pany in  transporting  the  hogs,  and  Its 
failure  to  perform  its  contract,  and  by  its 
delay  In  transporting  the  same,  and  fatl- 
urf  to  deliver  16  ot  tbe  bogs,  the  plaintiB 
has  been  damaged  in  the  sum  ot  $350. 
Atrial  was  had  with  a  ]nry,  and  a  verdict 
was  returned,  awarding  damaeres  to 
Clark  in  the  sum  of  9245.92.  At  tlie  same 
time  the  Jury  returned  into  court  the  fol- 
lowing answers  to  special  qupstUma 
which  had  been  submitted:  "(1)  Was 
plaintiff's  stock  loaded  in  defendant's  cur 
at  Andover  station  to  be  shipped  over 
defendant's  road  to  Cherry  vale,  and 
from  Cherry  vale,  over  the  Southern  Kan- 
sas Railroad,  to  Kausus  City,  Miasourl? 
Answer.  To  Kansas  (Mty.  (2)  Who  load- 
ed the  stock  in  defendant's  car?  A.  Plain- 
tiff and  others.  (3)  Was  the  car  In  which 
said  stock  was  put  iu  good  condition  at 
the  time  the  stock  was  loaded?  A. 
Yes.  (4)  Did  tbe  car-load  of  stock  constat 
ot  cattle  and  hogs?  A.  Yes.  (6)  How 
many  head  ot  hogs  and  how  many  cattle 
were  in  the  car?  A.  60  hogs  and  4  cat- 
tle. (7)  Was  the  car  In  wliich  the  stock 
was  put  a2S-footcar?  A.  A  standard  car. 
(8)  Was  Charles  Nichols,  the  condnctor. 
and  Ed.  Baker,  brakeman,  in  chare^e  of 
the  train  that  contained  said  stock  troui 
Andover  to  Meodosba?  A.  The  deposi- 
tions so  stated.  (10)  To  what  point  on 
defendant's  road  was  said  stock  to  be 
shipped  by  defendant?    A.  Kansas  City. 
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(U)  Over  what  road  was  aalcl  atock  to  he 
Bhlpi>ed  from  Cherryvale  to  KaotiaB  City, 
Miasoari?  A.  Don't  know.  (12)  How 
many  tlmeu  was  the  stuck  watered  be- 
tween Andover  and  Cherryvale?  A. 
Uon't  know.  (13)  What  time  did  the 
train  that  contained  said  stock  leave 
Amlovpr?  A.  About  8  a.  m.,  March  30, 
Is^is.  (14)  What  time  did  the  train  arrive 
atCherryvale?  A.  About  5:15  to  .5:25  p. 
M.,  March  30, 188S.  (15)  Were  the  nipn  in 
charge  of  the  train  that  contained  plain- 
tiff's stock  careful,  competent,  and  skilled 
men?  A.  Don't  know.  (16)  If  the  Jury 
answer  the  last  question  in  the  ueKative, 
ttiey  will  state  fully  what  neglieence 
there  was  on  the  part  of  the  men  in 
charge  of  the  train  that  caused  tlie  load  uf 

plaintiff's  hogs.    A. .     (17)  Uid   the 

men  in  charge  of  the  train  handle  the 
same  in  a  carefol  and  competent  manner? 
A.  Don't  know.  (IK)  If  the  jury  answer 
theiaatprecedingquestion  in  the  negutlve, 
tbey  will  state  fully  in  wbatpartlculartlie 
men  in  charge  of  the  train  lalled  ur  neg- 
lected to  handle  said  train  In  a  competent 

and  carefnl manner.    A. .    (19)  Were 

the  hogs  lost  or  killed  by  or  through  the 
negligence  or  carelessness  of  the  defendant, 
its  agents  or  employes?  A.  Yes.  (201  If 
the  answer  of  the  last  question  be 'Yes,' 
state  fnlly  what  the  agent  or  employes  of 
the  defendant  did  or  omitted  to  do  that 
caused  the  death  of  the  hogs.  A.  They 
failed  to  take  proper  care  of  thera  at 
Cherryvale.  (21)  Uid  the  hogsdlebetween 
Andover  and  Cherryvale,  or  between 
Cherryvale  and  Kansas  City?  A.  At 
Cherryvale.  (22)  Did  the  leaving  of  the 
cattle  loose  In  the  car  with  the  hogs  in 
any  way  contribute  to  the  injury  com- 
plained of?  A.  No  evidence  that  it  did. 
(23)  Was  there  any  negligence  on  the  part 
of  the  defendant,  its  agents  or  employes, 
in  handling  the  car  uf  stock  ?  If  tiu,  state 
fully  in  what  such  negligence  consisted. 
A.  Not  taking  proper  care  of  the  slock." 
The  company  thereupon  auked  the  court 
to  require  the  Jury  to  return  answers  to 
the  nth,  12th,  16th,  and  IStb  special  ques- 
tions submitted  to  thera  by  the  court, 
which  request  was  overruled  by  the 
court,  and  the  Jury  discharged.  Excep- 
tions were-  taken  to  tlie  rulings  of  the 
conrt.  Motions  werv  made  by  the  com- 
pany for  Judgment  upon  the  special  find- 
iDKR,  MDd  also  for  a  now  trial,  both  of 
which  were  overruled,  and  exceptions 
taken.  The  company  alleges  error.  Be- 
Tersed. 

George  R.  Peek,  A.  A.  Bard,  and  Robert 
Dnnliip,  for  plaintiff  in  error.  Sankey, 
('niujibell  <£  Amidoa,  for  defendant  in 
error. 

Johnston,  J.,  {after  stating  the  facts.) 
On  March  .30,  18S8,  at  Andover,  Edward 
Clark  engaged  a  car  of  the  St.  Louis  & 
San  Francisco  Railway  Company,  and 
loaded  thereon  CO  hugs  and  4  head  of  cattle 
for  Hhlpmont  to  Kansas  City.  It  appears 
to  have  been  the  intention  to  ship  thera  by 
the  road  of  the  plaintiff  In  error  to  Cherry- 
vale, and  from  t'hcrryvale  to  Kansas  CUy 
overthe Southern  Kansas  Railroad.  When 
the  Mtock  was  unloaded  from  the  car  at 
Cherryvale  it  was  found  that  16of  the  hogs 


weredead.  Clark  clatrastbat  the  hogs  were 
killed  by  the  negligence  of  the. company, 
and  he  sues  for  the  recovery  of  their  value. 
He  claims  to  have  made  a  parol  contract 
with  the  agent  uf  the  company  on  the  day 
before  the  shipment  was  made,  by  which 
he  was  to  have  a  car  in  which  to  ship 
stock  from  Andover  to  Kansas  City  for 
$32.90,  and  that.  In  pursuance  of  the  con- 
tract, tlie  car  was  furnished  to  and  loaded 
by  him.  On  the  part  of  the  company  it  is 
contended  that  a  written  contract  was 
entered  Into  l>etween  the  company  and 
Clark,  whereby  the  liability  of  the  compa- 
ny for  loss  or  damage  was  limited  to  a 
considerable  extent.  It  is  conceded  that 
a  paper  wlilch  embodies  rules  and  regula- 
tions for  the  shipment  of  property,  and 
also  a  special  contract,  was  signed  by 
Clark  upon  the  day  when  the  stock  was 
shipped ;  and  it  Is  contended  by  the  com- 
pany that  that  contract  must  be  held  to 
embody  all  the  terms  and  conditions  of 
the  prior  oral  agreement,  and  is  the  best 
and  only  evidence  of  the  agreement  of  the 
parties.  It  Is  therefore  claimed  that  the 
court  erred  in  defining  to  the  jury  the  lia- 
bility of  the  railroad  company  at  common 
law  under  the  theory  that  the  plaintiff 
had  entered  into  a  prior  agreement  not 
affected  by  the  terms  of  the  written  con- 
tract, and  that  the  case  should  have  been 
submitted  to  the  jury,  not  upon  the  com- 
mon-law liability  of  the  railroad  compa- 
ny, but  upon  its  liability  under  the  writ- 
ten contract.  The  jury  were  instructed 
that  the  company  might  by  special  con- 
tract relieve  Itself  from  the  strict  liability 
Imposed  upon  it  by  the  law,  but  could 
not  contract  for  exempticms  from  the  con- 
sequences of  its  own  or  its  agents'  negli- 
gence. Tile  jury  were  also  advised  that 
"the  plaintiff  had  a  right  and  had  the 
power  to  make  a  parol  contract  with  the 
defendant  to  ship  his  bogs  to  Kansas  City 
if  the  defendant,  by  its  agent,  chose  to  so 
contract;  and  If  you  find  that  the  plain- 
tiff drove  his  stock — the  hogs  in  question 
— to  the  shipping  yards  of  defendant,  and 
loaded  them  into  a  car  designated  and  set 
apart  by  the  defendant  for  that  purpose, 
and  that  the  defendant  received,  the  car 
thus  loaded  into  its  train, coupled  onto  it, 
and  moved  it  out  on  its  line  and  awny 
from  the  station  where  loaded,  and  on  the 
way  to  its  destination,  all  lu  pursuance  of 
and  in  accordance  with  a  parol  contract 
previously  mad^  and  entered  Into  between 
plaintiff  and  defendant  as  to  price,  rate, 
point  of  destination,  etc;  and  tliat,  after 
nil  this  had  been  dune,  the  defendant  ar- 
bitrarily inserted  in  a  bill  of  lading  or 
written  contract  conditions  and  limita- 
tions as  to  liability,  responsibility,  or 
point  of  destination,  not  in  accordance 
with  the  said  parol  contract,  but  in  con- 
flict therewith;  and  that  the  said  plain- 
tiff signed  said  written  contract  without 
reading  it  and  without  knowing  Its  con- 
tents,—then,  and  In  that  case,  I  instruct 
you  that  the  parol  contract  will  control 
anil  govern  the  parties,  and  settle  their 
rights  as  agoinst  said  written  contract, 
and  said  written  contract  will  noc  super- 
sede or  overturn  or  destroy  the  parol  con- 
tract between  the  parties."  The  question 
of  what  was  the  contract  was  left  to  the 
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jury,  and  we  think  from  an  examination 
Oi!  the  testimony  that  the  court  was  war- 
ranted In  submitting  ^hls  question,  and  In 
defining  the  cummon-law  liability  of  com- 
mon carriers  in  the  transportation  of 
property.  The  testimony  of  Clarlc  Ig  that 
a  complete  parol  contract  had  been  made, 
and  the  stock  had  been  shipped,  before  his 
name  was  attached  to  the  bill  of  lading  or 
contract,  and  that,  after  tbe  stock  was  on 
the  way  to  Kansas  City,  he  returned  to 
the  station,  and  signed  Che  paper,  but 
was  unaware  that  it  was  anything  more 
than  an  ordinary  receipt.  He  states  that 
he  could  not  readily  read  writing,  and  did 
not  read  this  paper,  or  know  that  It  con- 
tained any  limitatious  or  restrictions,  or 
any  conditions  different  from  the  contract 
which  had  been  previously  made,  and  un- 
der which  the  stock  had  been  shipped.  He 
farther  stated  that  he  had  previously 
shipped  stock  over  tbe  road  of  tbe  compa- 
ny  from  that  station  without  any  written 
contract,  and  it  appears  that  the  agent  of 
the  company  admitted  that  stock  was 
sometimes  shipped  from  the  station  with- 
out a  written  contract  between  the  com- 
pany and  the  shipper.  The  agent  also  ad- 
mits that  Clark  asked  for  a  car  to  Kansas 
City,  and  lie  agreed  to  furnish  him  one, 
although  it  appears  from  the  terms  of  the 
written  contract  that  tbe  company  had 
only  contracted  to  carry  the  stock  from 
Andover  to  Cherryvale.  This  testimony 
was  admissible,  and  brings  the  case  with- 
in the  rule  of  Railwa.y  Co.  v.  Beeson,  30 
Kan.  298,  2  Pac.  Rep.  496.  The  testimony 
offered  In  behalf  of  the  compan.v  is  In  con- 
flict with  that  ofCIark  with  respect  to  the 
making  of  the  oral  contract  and  tbe  ship- 
ping of  the  stock  thereunder.  The  agent 
states  that  tbe  only  contract  made  was 
that  which  was  embodied  in  writing,  but 
we  think  the  testimony  was  such  as  to  re- 
quire the  court  to  present  to  the  Jury  tbe 
theory  of  each  party,  and  the  rulea  of  law 
applicable  to  each  theory,  and  the  testi- 
mony presented  to  sustain  the  same. 
This  question  of  dispute  was  very  Impor- 
tant in  determining  the  rights  and  liabili- 
ties of  the  parties  to  this  action.  If  the 
paper  which  was  signed  is  a  valid  and  con- 
trolling contract,  It  restricted  the  liability 
of  the  company  to  a  great  extent,  and 
placed  upon  the  shipper  the  burden  of 
showing  that  the  loss  resulted  from  the 
negligence  of  the  company.  Railroad  Co. 
V.  Piper,  13  Kan.  505;  Kiff  v. Railroad  Co., 
32  Kan.  2(i3,  4  Pac.  Rep.  401.  On  the  other 
hand,  if  the  stock  was  shipped  under  the 
parol  contract,  as  testified  to  by  plaintiff, 
the  company  will  be  held  to  its  cummon- 
law  liability ;  and  when  it  is  shown  that 
the  property  was  received  by  the  compa- 
ny in  good  condition,  and  was  Injured  or 
destroytd  before  Its  delivery,  then  the  bur- 
den of  proof  was  upon  the  company  to 
sbow  tacts  or  circumstances  which  would 
relieve  it  from  liability.  McCoy  v.  Railroad 
Co.,  44  Iowa,  424;  Hart  v.  Railroad  Co., 
(Iowa,)  29  N.  W.  Rep.  .597;  Hussey  v.  Tbe 
KaragosHn,  .S  Wood,  380.  In  charging  the 
Jury  as  to  the  general  liability  of  the  com- 
pany under  the  common  law,  the  court 
treated  the  company  as  an  insurer  of  the 
hogs  and  cattle  transported  against  all  loss 
or  injury  from  whatever  cause  except  the 


acts  of  Qod  or  the  public  enemy.  In  view  of 
the  testimony  in  the  case,  the  court  should 
have  added  a  further  exception,  relieving 
the  company  from  liability  where  the  loss 
or  injury  is  attributable  to  tbe  nature  and 
propensities  of  the  animals  themselves, 
and  which  the  ordinary  diligence  of  the 
company  could  not  prevent.  In  Evans  v. 
Railroad  Co.,  Ill  Mass.  142,  it  Is  said: 
"But  the  transportation  of  horses  and 
other  domestic  animnla  Is  not  subject  to 
precisely  the  same  rules  as  that  of  pack- 
ages and  Inanimate  chattels.  Living  ani- 
mals bare  excitabilities  and  volitions  of 
their  own  which  greatly  increase  the  risks 
and  difflcultles  of  management.  They  are 
carried  in  a  mode  entirely  opposed  to  tlieir 
Instincts  and  bablta.  They  may  be  made 
uncontrollable  by  fright,  or,  notwithstand- 
ing every  precaution,  may  destroy  tliem- 
selves  in  attempting  to  break  loose,  ur 
may  kill  each  other.  If  the  Injury  in  this 
case  was  produced  by  the  fright,  restive- 
ness,  or  viclousness  of  the  animals,  and  if 
the  defendants  exercised  all  proper  care 
and  foresight  to  prevent  it.  It  would  be 
unreasonable  to  hold  them  responsible  for 
tbe  loss."  In  the  American  &  English  En- 
cyclopedia of  Law,  (volume  3.  p.  6,)  It  is 
said:  "In  nearly  all  the  states  the  rule  is 
now  well  established  that  tbe  liability  of 
carriers  of  live-stock  Is  the  common-law 
liability  of  common  carriers  of  other  prop- 
erty, subject  only  to  tbe  qualifleatlon  that 
the  carrier  may  be  excused  from  liability 
where  tbe  loss  is  attributable  to  the  In- 
trinsic qualities  or  nature  of  tbe  animals, 
provided  he  is  himself  free  from  negligence, 
or  Is  exempted  by  a  valid  contract  pro- 
tecting him. "  See  the  man.v  cases  cited  to 
sustain  tbe  text.  "This  Is  in  harmony 
with  the  exception  to  tbe  general  rule 
which  has  always  existed,  excusing  the 
carrier  from  liability  tor  such  losses  as 
arise  by  reason  of  some  Inherent  defect  or 
characteristic  of  the  article  conveyed,  as 
for  natural  decay  of  fruit,  vegetables,  or 
meat,  spontaneous  combustion,  tbe  heat- 
ing of  grain,  and  the  like."  McCoy  r. Rail- 
road Co..  supra. 

It  is  difficult  to  determine  from  the  testi- 
mony In  tbe  record  what  caused  tbedeath 
of  the  bogs  that  were  found  dead  In  the 
car  at  Cherryvale.  The  testimony  tends 
to  show  that  they  were  in  good  condi- 
tion when  they  were  placed  In  the  car; 
but  It  is  shown  that  four  head  of  cattle, 
one  of  which  was  a  male  animal,  were 
placed  in  the  car  with  the  hogs;  and 
Clark's  own  witness  stated  that  it  is  nut 
a  good  practice  to  ship  loose  cattle  with 
live  hogs;  that  they  were  liable  to  move 
around  and  worry  them  to  a  certain  ex- 
tent; and  that  a  person  who  ships  them 
In  that  way  may  expect  to  find  some  of 
the  animals  crippled  and  Injured.  There 
is  some  testimon.v  which  tends  to  staow 
that  when  fat  hogs  are  crowded  and  driven 
around  by  cattle  in  a  car,  they  will 
smother.  The  witnesses  say  that  cattle 
shipped  in  the  same  car  with  hogs  should 
be  tied  up,  or  kept  separate  from  the  hogs. 
Clark  is  unable  to  say  that  he  tied  the 
cattle  when  he  placed  them  in  the  oar 
with  the  hogs:  and  one  witness  who  saw 
them  when  they  arrived  at  Cherryvale 
testified  that  the  cattle  were  loose  io  the 


Digitized  by 


Google 


Kun.) 


ANDEliSON  0.  BUBCHKTX. 


315 


«ar.  This  testimony  required  a  qualifica- 
tion of  the  rale  g:lyen  by  tbe  roart  as  to 
tbe  common-law  liability  of  the  compsny. 
It  la  farther  contended  that  tbe  court 
erred  In  retunlng  to  require  the  ]ury  to 
answer  certain  special  questions  more  def- 
initely; and  there  is  a  further  contention 
that  their  answers  are  so  evaslre  as  to 
show  prejudice,  and  warrant  tbe  court  in 
granting  a  new  trial.  It  appears  from  tbe 
record  that  tbe  court  charged  tbe  Jury 
that  they  might  answer  special  questions 
by  simply  sayinf;,  "We  don't  linow. " 
This  was  error.  Railroad  Co.  v.  Cone,  iST 
Kan.  577. 15  Fac.  Rep.  4»9.  Some  of  tlie 
questions  are  quite  material,  and  there 
was  evidence  upon  which  to  found  an- 
swers to  tbem.  For  instance,  the  jury  are 
asked  )iow  many  times  the  stoclc  were 
watered  between  Andover  and  Cherry  vale, 
and  they  answered,  "  Oon't  Imow,"  al- 
though there  was  undisputed  testimony 
submitted  to  them  that  they  were  wa- 
tered three  times  between  those  stations. 
Tbe  court  should  have  required  an  explic- 
it answer  to  all  material  questions 
which  could  be  readily  answered  from  the 
testimony.  Another  question  was  con- 
cerning the  care,  competency,  and  skill  of 
those  in  charge  of  the  train.  Upon  this 
subject  there  was  testimony,  but  the  an- 
swer of  the  jury  was  "Don't  itnow."  In 
another  question  they  were  asked  over 
what  road  the  stock  was  to  be  shipped 
from  Cherry  vale  to  Kansas  City,  and  they 
answered,  "Don't  know,"  when  there 
was  testimony  offered  to  show  that  It 
was  the  Southern  Kansas.  In  answer 
to  other  inqniries  the  jury  fonud  that  the 
hogs  died  at  Cberryvale,  and  that  tbelr 
death  was  caused  by  the  failure  of  the 
employes  of  the  company  to  take  proper 
cam  of  tbem  at  Cberryvale;  while  the 
only  testimony  that  we  can  find  in  the 
record  with  respect  to  their  death  is  that 
tbey  were  in  bad  condition  and  dead  upon 
their  arrival  at  Cberryvale.  Some  of 
these  findings  are  ansustained  by  the  testi- 
mony, some  of  them  are  inconsistent  with 
each  other,  and  some  of  them  are  evasive. 
For  these  errors  a  new  trial  should  have 
been  granted.  The  judgment  will  be  re- 
versed, and  the  cause  remanded  tor  a  new 
trial.     Ail  tbe  jnstices  concurring. 

ON   BEHBARINO. 

Pbr  Chriam.  We  have  re-examined  the 
qn(>8tinn8  presented  on  the  motion  for  a 
rehearing,  and  find  uo  occasion  to  change 
the  conclusion  reached  on  the  original 
bearing.  There  was  sufficient  testimony 
to  warrant  the  court  in  submitting  to 
the  jury  whether  an  oral  contract  was 
made  between  the  parties  under  which 
the  shipment  was  made,  or  whether  tbe 
writteu  paper,  signed  after  the  stock  was 
shipped,  embodied  all  the  negotiations 
and  understandings  of  the  parties,  and  is 
alone  controlling.  The  testimony  of  the 
defendant  in  error  tends  to  show  that 
there  was  no  agreement  limiting  the  lia- 
bility of  the  company  when  the  stock  was 
accepted  by  the  company  for  shipment, 
and  that  the  bill  of  lading  or  contract 
was  not  signed  until  the  stock  had  passed 
from  the  control  of  the  shipper.  If  the 
oral  agreement   was   complete,    and  tbe 


stock  had  been  accepted  by  ^he  company 
ancondltloaally,  It  Is  difiBcult  to  find  a 
consideration  tor  any  subsequent  agree- 
ment. As  a  general  rule,  tbe  conditions 
of  a  bill  of  lading  limiting  the  liability  of 
tbe  carrier  must  be  agreed  to  by  the  ship- 
per when  the  stock  or  goods  are  accepted 
by  the  carrier.  If,  however,  there  was 
no  oral  agreement  concluded  between  tbe 
parties,  and  It  was  understood  that  the 
terms  and  conditions  were  to  be  settled 
when  the  parties  returned  to  the  station 
after  the  stock  had  been  accepted,  the 
agreement  then  made  would  be  binding 
upon  both  parties.  Then,  again,  if  there 
was  an  habitual  course  of  dealing  be- 
tween the  parties  to  sign  a  receipt  or  con- 
tract embodying  the  agreement  between 
themselves  after  the  shipment  was  made, 
and  that  course  was  pursued  in  this  in- 
stance, the  conditions  ot  such  a  contract 
would  govern.  Uutch.Carr.  §  246.  In  view 
of  some  testimony  in  tbe  case,  this  rule 
might  well  have  been  given  to  the  jury, 
but  If  In  tbe  new  trial  of  the  case  there  is 
testimony  of  like  effect,  an  Instruction  ot 
this  character  may  be  given  at  that  time. 
The  rehearing  will  be  denied. 


Anderson  v.  Burchett  et  al. 
(Supreme  Court  of  Kwnsat.    March  5, 1893.) 

ABBITBATIOX  —  IRKEGUI.AR     AWAKD  —  WaITSB    0» 

Defects— Fleai>ino— Amendment. 

1.  Irregularities  of  arbitrators,  to  whom  is 
submitted  a  controversy,  and  who  anl  iu  good 
faith,  which  are  not  projudiclal  to  the  complain- 
ing jrarty,  will  not  avoid  an  award. 

8.  The  mere  indebtedness  of  an  arbitrator  to 
one  of  the  parties  to  a  controversy,  where  the 
indebtedness  is  small,  and  it  is  not  shown  that 
it  was  insecure,  or  that  its  payment  depended  to 
any  extent  on  the  result  of  the  controversy,  ia 
not  a  sufficient  reason  to  set  aside  an  award, 

R.  Where  a  party  to  an  arbitration  learns 
facts  which  make  an  arbitrator  incompetent,  but 
thereafter  proceeds  with  the  hearing  without  ob. 
jectingto  his  incompetency,  and  takes  the  chances 
of  a  favorable  decision,  lie  will  be  deemed  to 
have  waived  his  objection,  and  will  not  be  per- 
mitted to  raise  the  same  after  an  award  has  been 
made. 

4.  Agreements  between  counsel  with  refer- 
ence to  the  continuance  of  a  cause,  not  reduced 
to  writing,  nor  brought  to  the  attention  of  the 
arbitrators,  are  not  of  themselves  sufficient 
grounds  to  set  aside  an  award. 

5.  Upon  the  bearing  of  a  motion  to  make  the 
award  of  the  arbitrators  a  rule  of  tbe  district 
court,  the  court  permitted  an  amendment  of  the 
plaiiitiS's  petition  or  written  statement  of  facts 
claimed,  so  that  it  should  correspond  with  tbe 
award  made  by  the  arbitrators. 

(Syllabua  by  the  Court.) 

Error  from  district  court,  Clark  county; 
Francis  C.  Price,  Judge. 

Burchett  &  Fraley  having  a  claim 
against  John  M.  Anderson  for  certain 
brick,  the  controversy  was  by  them  sub- 
mitted to  arbitration.  Burchett  &  Fra- 
ley were  awarded  $700.45,  and  from  a  judg- 
ment sustaining  the  award,  Anderson 
brings  error.    Affirmed. 

Dawson  Smith,  for  plaintiff  in  error. 
J.  D.  McFarland  and  W.  A.  McCartney, 
for  defendants  In  error. 

Johnston,  J.  John  M.  Anderson,  who 
was  engaged  in  constructing  a  court- 
house for  Clark  county,   obtained   from 
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Bnmbett  ft  Fraley  brick  to  be  nsed  In  tbe 
coDBtrnctlun  of  tbe  building;.  A  di«note 
arose  between  them  aa  to  the  qnanrity 
and  price  of  tbe  brick  nsed,  and  they 
agreed  to  eabmit  the  matters  In  contro- 
versy to  arbitration,  the  award  to  be 
made  a  rule  of  the  district  court.  Under 
the  agreement,  William  A.  Deeds,  James 
J.  Kennedy,  and  James  D.  Whitfield  were 
designated  as  arbitrators.  Each  party 
gare  an  obligation  that  he  wonld  faith- 
fully submit  to  and  perform  tbe  award  of 
the  arbitrators,  and  it  was  provided  that 
tbe  arbitration  should  be  begun  on  Feb- 
ruary 14,  1889,  and  that  the  award  should 
be  made  on  or  before  March  8, 1889.  After 
the  arbitrators  had  qualified,  Burchett  ft 
Kraley  filed  before  them  a  statemen  t  of  their 
claim,  to  the  effect  that  they  bad  farniebed 
Anderson  504,000  brick,  at  an  agreed  price 
otfti.60  per  1,000,  which  were  of  the  total 
ralne  of  f3.276,  and  that  Anderson  had 
paid  thereon  tbe  sura  of  $2,650,  and  they 
demanded  an  award  of  tbe  difference  be- 
tween these  sums, — $626, — with  interest 
from  the  1st  day  of  December,  1S88.  An- 
derson filed  an  answer,  which  was  a  gen- 
eral denial.  They  entered  upon  the  arbi- 
tration on  tbe  14th  day  of  February,  1889, 
and  continued  tbe  bearing  from  time  to 
time  until  March  8,  1889,  when  they 
reached  a  conclusion,  awarding  Burchett 
&  Fralcy  $700.45,  bat  decided  that  the 
costs  shouliJ  be  equally  divided  between 
the  parties.  Anderson  filed  exceptions  to 
the  award  of  tbe  arbitrators,  alleging 
that  it  was  obtained  by  fraud  and  undue 
means,  and  also  that  there  was  misbe- 
havior on  the  part  of  the  arbitrators 
dvring  the  proceedings.  Testimony  was 
received  upon  tbe  exceptions,  but  tbe 
court  sustained  tbe  award,  and  entered 
Judgment  thereon  in  accordance  with  tbe 
agreement  of  the  parties.  Only  the  legal 
objections  to  the  making  of  the  award  a 
rule  of  the  district  court  have  been 
brought  up  for  review.  The  first  objec- 
tion is  that  all  the  arbitrators  did  not  ex- 
ercise their  judRuient  and  discretion  in  de- 
ciding the  questions  that  arose  during  the 
proceedings.  It  appears  that  Kennedy 
and  Deeds  were  first  selected,  and  that 
they  chose  Whitfield,  the  third  arbitrator, 
who  acted  as  chairman  of  tbe  board,  and 
was  spoken  of  ns  an  "umpire."  Kenned v 
testified  that  It  was  tbe  duty  of  Whitfield 
to  give  the  deciding  vote  when  objections 
were  raised  upon  which  there  was  a  differ- 
ence of  opinion  betWHcn  hlmseir  and 
Deeds.  Once  or  twice  there  were  dlHer- 
ences  of  opinion,  when  the  deciding  vote 
was  given  by  Whltlleld ;  but  the  decisions 
were  satisfactory  to  the  board.  All  the 
arbitrators  were  named  In  the  agreement 
of  tbe  parties,  and  of  course  the  diupu- 
tantH  were  entitled  to  the  wisdom,  dlKcre- 
tion,  and  judgment  of  each  of  the  arbitra- 
tors in  the  determination  of  ail  material 
questions.  Although  tbe  conduct  of  the 
arbitrators  in  this  respect  was  somewhat 
irregular,  we  do  not  think  it  was  prejudi- 
cial. The  only  question  submitted  to  tbe 
arbitrators  was  the  number  of  brick 
whirh  bad  been  furnished,  and  tbe  price 
which  was  to  be  paid  for  the  aame.  Ail 
the  arbitrators  were  present  throughout 
tbe  bearing,  and  all  of  them  agreed  to  tbe 


award  that  was  made^  and  trom  tbe  testi- 
mony it  is  seen  that  tbere  was  no  division 
of  opinion  upon  any  substantial  question 
during  the  bearing.  Another  objection  is 
that  one  of  the  arbitrators  was  not  disin- 
terested and  impartial,  but  was  indebted 
to  one  of  the  contesting  parties,  and  bad 
counseled  with  him  respecting  the  subject- 
matter  of  the  ctmtroversy.  Kennedy  was 
indebted  to  Bnrchett  to  the  extent  of  $50: 
but  mere  Indebtedness  of  an  artritrator  to 
one  of  the  parties  does  not  disqualify 
him.  WalUs  v.  Carpenter,  13  Allen,  19. 
llie  indrtytedness  was  amall,  and  it  Is  not 
shown  that  it  was  Insecure,  or  tbat  Its 
payment  depended  to  any  extent  on  the 
result  of  this  controversy.  Tbe  interest 
of  Kennedy,  U  it  can  be  called  one,  was  so 
remote  and  contingent  that  it  could  not, 
wfl  think,  have  influenced  him  in  his  ac- 
tion, and  nothing  was  shown  in  bis  con- 
duct to  indicate  partiality  or  corruption. 
The  other  objection  made  to  Kennedy  la 
untenable.  It  appears  that,  some  time 
prior  to  the  arbitration,  Burchett  men- 
tioned to  Kennedy  that  Anderson  owed 
him  for  tbe  brick  used  in  building  tbe 
conrt-bouse,  and  Kennedy  suggested  to 
him  to  file  a  lien  on  tbe  building.  Tbe 
matter  of  Hen, however,  was  not  a  subject 
of  controversy,  and  nothing  in  tbe  testi- 
mony shows  that  Kennedy  bad  any 
knowledge  or  preconceived  opinion  re- 
garding tbolndebtedness  existing  between 
tbe  parties  to  this  proceeding.  The  plain- 
tiff In  error  learned  tbe  facts  which  he 
now  claims  disqualified  Kennedy  as  an  ar- 
bitrator, during  the  progress  of  the  trial, 
but  he  did  not  present  his  objection  to  tbe 
board  of  arbitration.  After  proceeding 
In  this  way,  and  taking  the  chances  of  a 
favorable  decision,  he  should  not  be  per- 
mitted afterwards  to  raise  objection.  "If 
a  party  to  an  arbitration  objects  tooneof 
tbe  arbitrators  on  account  of  an  Incompe- 
tency, he  must  make  his  objection  knowD 
as  soon  as  he  receives  knowledge  of  facts 
making  the  arbitrator  incompetent.  If 
he  goes  on  with  the  proceedings,  he  will 
be  considered  to  have  waived  his  objec- 
tion." 1  Amer.  ft  Eng.  Enc.  Law,  673. 
Another  objection  is  tbat  the  plaintiff  ia 
error  was  absent  from  the  hearing  a  por- 
tion of  the  time  on  accitunt  cif  a  stipula- 
tion made  between  the  attorneys.  It  is 
contended  tbat  an  agreement  was  made 
between  counsel  tbat,  if  either  party  could 
not  be  present  at  a  certain  time,  the  cHtm 
should  be  continued,  and  tbat  neither 
should  take  advantage  of  the  absence  of 
the  other.  Tbe  testimony,  however, 
shows  that  the  agreements  of  counsel, 
whatever  they  may  have  been,  were  not 
reduced  to  writing,  nor  was  there  in  fact 
an  agreement  to  continue  the  cause. 
Negotiations  were  bad  between  the  at- 
torneys respecting  tbe  continuance,  but 
they  were  not  of  such  a  character  that  the 
courts  can  recognize  tbem,  or  upon  which 
either  attorney  had  a  right  to  rely. 
More  than  that,  when  tbe  board  resniued 
the  hearing  of  the  case  at  the  appointed 
time,  there  was  no  application  for  a  con- 
tinuance, nor  any  showing  made  of  tbe 
misunderstanding  which  had  arisen  witli 
reference  to  a  further  continuance  of  the 
cause.    The  application  for  a  contiauauca 
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should  have  been  presented  (o  the  arbi- 
trators by  the  plaintiff  lii  error,  and,  hav- 
ing tailed  to  make  Buch  application,  it  la 
now  too  late  to  raise  objection.  The 
court  permitted  an  amendment  of  the 
plalntlffB'  petition  or  statement  of  their 
claim  8o  an  to  correopond  with  the  award 
made  by  the  arbitrators.  Althou^arh  an 
objection  is  made  to  this  ruling,  the  prar- 
tice  Is  permisi^ible.    The  judgment  of  the 


district  court   will   be  atBrmed. 
justices  concnrrinK- 


Mi  the 


McMuLLEN  et  at.  t.  Cabson. 

(Supreme  Cmirt  of  Kanscu.     March  5, 1892.) 

TbiaI/— DiRBCTiso  Verdict— Bin.  of  Salb— War- 
RASTT — Parol  Evidescb. 

1.  In  the  trial  of  a  ca.se  to  the  court  and  a 
Jury,  the  parties  have  the  right  to  submit  all 
qaestions  of  fact  to  the  jury ;  and,  where  there  la 
evidence  which  fairly  tends  to  establish  the  alle- 
gations of  the  defendant's  answer,  it  is  error  for 
the  trial  court  to  direct  a  verdict  for  the  plain- 
tiS. 

2.  Where  a  bill  of  sale  has  been  given  which 
contains  a  warranty  of  title,  all  oral  statements 
made  previous  to  the  giving  of  such  bill  of  sale, 
concerning  the  transaction,  are  inadmissible,  the 
presumption  of  law  being  that  the  written  instru- 
ment contained  the  entire  oontraot,  unless  fraud 
is  shown. 

ISyllabm  by  Qrem,  O.) 

CommiBsloners'  decision.  Error  from 
district  conrt,  Cowley  county;  M.  G. 
Tkovp,  JadKe. 

Action  by  William  Geddes  Curson 
against  Ed.  J.  McMullen  and  John  A. 
Smith  to  recover  damages  for  the  failure 
of  title  to  a  certain  engine.  Verdict  and 
Judgment  for  plaintiff.  Defendants  bring 
error.    Reversed. 

J.  F.  McMuUen,  for  plaintiffs  In  error. 
W.  E.  White,  for  defendant  in  error. 

GiiEEX,  C.  This  was  an  action  to  re- 
cover damages  for  the  failure  of  title  to  a 
traction  engine  alleged  to  have  been  pur- 
chased by  William  Geddes  Carson  from 
Ed.  J.  McMiillcn  and  John  A.  Smith,  as 
partners,  doing  buHlness  under  the  name 
of  Ed.  J.  McMullen  &  Co.  The  facts  in 
relation  to  the  transaction  may  be  briefly 
stated  as  follows:  A  chattel  mortgage 
sale  of  the  engine  In  qupstion  was  adver- 
tised to  take  place  at  Osfurd,  In  Sumner 
county,  on  the  13th  day  of  December,  1S87, 
under  a  mortgage  held  by  the  Oxford 
Bank.  The  plaintiff  below  arrived  at  Ox- 
ford just  after  the  property  had  been  sold 
to  John  A.  Smith  tor  tiie  plaintiffs  in  er- 
ror, who  held  a  chattel  mortgage  given 
Hubsequently  to  that  of  the  Oxford  Bank 
apon  the  same  property.  Smith  gave  J. 
L.  Bowdlsh,  the  representative  of  the  hank, 
a  check  for  956.89,  being  the  amount  due 
the  bank  on  its  claim.  Negotiations  were 
tlien  commenced  between  Carson,  Smith, 
and  Bowdlsh  looking  to  the  sale  of  the 
engine  to  the  flrst-named  party.  This 
was  consummated  by  Carson  agreeing  to 
pay  the  sum  of  9275  for  the  engine,  that 
sum  being  the  amount  McMullen  &  Co. 
had  invested  in  the  property.  Before  the 
transaction  was  completed, Smith  left  Ox- 
ford tor  Winfleld,  leaving  Bowdlsh  tocom- 
plete  tbe  business.    Curson  paid  f200  in 


cash,  and  gave  his  note  to  the  order  of  J. 
L.  Bowdlsh  for  f75,  and  It  seems  that  It 
was  then  understood  that  McMullen  & 
Co.  were  to  assign  to  Carson  their  note 
and  chattel  mortgage,  which  covered  this 
and  other  property.  Carson  demanded  a 
bill  of  sale  of  the  engine,  and,  being  un- 
acquainted with  McMullen  &  Co.,  asked  tor 
one  of  the  bank,  which  was  given  tor 
956.89.  The  cash  payment  and  note  were 
transmitted  to  McMullen  &  Co.  at  Win- 
fleld the  same  day,  and  soon  after  tbey  as- 
signed to  Carson  their  chattel  mortgage, 
and  sent  a  copy  of  the  same,  duly  as- 
signed, to  Bowdlsh,  at  Oxford,  who  de- 
livered it  to  Carson.  On  the  27th  day  of 
June,  1888,  a  prior  mortgagee  commenced 
an  action  in  replevin  against  Carson  to  re- 
cover the  engine.  As  soon  as  summons 
was  served  upon  him  he  notified  Bowdlsh 
and  the  Oxford  Bank  of  the  suit,  and  it 
seems  they  promised  to  defend  the  same, 
but  did  not;  and  a  judgment  was  recov- 
ered, by  default,  against  Carson,  and  an 
order  was  issued  upon  such  judgment  to 
the  sheriff  of  Cowley  county,  who  made 
return  that  he  had  taken  possession  of 
the  engine,  and  delivered  the  same  to  the 
plaintiff  In  the  replevin  act'on.and  collect- 
ed tbe  costs  from  tbe  defendant.  This  ac- 
tion was  commenced  originally  against 
tbe  Oxford  Bank,  J.  L.  Bowdlsh,  and  the 
plaintiffs  in  error.  Carson  alleged  in  bis 
petition  the  purchase  of  the  engine,  the 
failure  of  title,  and  tlie  judgment  of  the 
prior  mortgagee,  and  asked  for  a  judg- 
ment against  the  defendants  for  the  pur- 
chase money,  and  the  amount  paid  for  re- 
pairs while  tbe  engine  was  in  his  posses- 
sion. McMullen  &  Co.  answered  that  they 
sold  to  Carson  the  chattel  mortgage  and 
debt  thereby  secured,  and  not  the  engine. 
The  bank  answered,  admitting  tbe  execu- 
tion of  the  bill  of  sale,  and  alleged  that 
It  had  paid  the  costs  in  tbe  replevin  suit; 
that  tbe  consideration  received  by  It  was 
$!S6.89;  and  pleaded  a  tender  of  tbe  same 
before  suit  was  commenced.  The  case 
was  tried  to  the  court  and  a  jury.  Mc- 
Mullen &  Co.  objected  to  the  Introduction 
of  any  evidence,  on  the  ground  that  tbe 
petition  did  nut  state  facts  sufficient  to 
constitute  cause  of  action.  They  also 
interposed  a  demurrer  to  the  evidence. 
At  the  conclusion  of  ail  the  evidence  the 
court  instructed  the  jury  to  return  a  ver- 
dict In  favor  of  the  plaintiff,  and  against 
McMullen  &  Co.,  for  $275,  and  interest: 
and  upon  his  own  motion  dismissed  the 
action  without  prejudiceastotheotberde- 
fendants.  The  plaintiffs  in  error  bring  tbe 
case  to  this  conrt  for  review. 

We  think  the  court  erred  in  directing 
tlie  jury  to  return  a  verdict  against  the 
plaintiffs  in  error.  The  plaintiff  alleged 
in  his  petition  that  the  defendants  sold 
him  an  Eclipse  traction  engine.  The  de- 
fendants, McMullen  &  Co.,  denied  the  sale, 
so  far  as  thej*  were  concerned,  nnd  alleged 
that  they  sold  to  the  plaintiff  a  certain 
note  and  mortgage  given  by  a  party 
named  Andrews,  in  which  the  engine  In 
question  was  included, with  other  person- 
al property.  The  pleadings  fairly  raised 
an  Issue  of  tact  to  be  tried  by  the  Jury, 
and  there  was  some  evidence  to  support 
the  allegations  ot  tbe   petition  and  au' 
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Bwer,  and  the  court  sboald  bare  submit- 
ted ancb  tacts  to  the  Jury,  under  proper 
inatrnctions.  The  rule  has  been  firmly 
settled  by  this  court  that  the  trial  court 
cannot  direct  a  verdict  from  the  jury  if  the 
evidence  fairly  tends  to  establish  theplain- 
tin's  cause  of  action  or  the  defense  of  the 
defendant;  hut  must  leave  the  weight  and 
credit  of  the  testimony  with  the  jury. 
See  Sullivan  v.  Insurance  Co.,  34  Kan.  17U, 
8  Pac.  Kep.  112,  and  authorities  there  cit- 
ed. It  is  claimed  that  the  court  erred  in 
receiving  parol  evidence  In  regard  to  the 
sale,  because  the  contract  was  expressed 
In  writing.  This  is  the  correct  rule,  and 
has  long  since  been  determined  by  this 
court,  and  requires  no  furtlier  elucidation. 
Abeles  v.  Cochran,  22  Kan.  412;  Itogera 
V.  Perrault,  41  Kan.  385,  21  Pac.  Rep.  287. 
In  the  case  of  Willard  v.  Ostrander,  46 
Kan.  .591,  26  Pac.  Rep.  1017,  we  said  that, 
where  it  was  disclosed  that  a  bill  of  sale 
had  been  given,  the  oral  evidence  in  rela- 
tion to  the  terms  of  the  contract  should 
have  been  excluded,  and  the  defendant 
should  not  have  been  permitted  to  estab- 
lish the  representations  and  statements 
made  previoua  to  the  execution  of  such 
bill  of  sale;  the  presumption  of  law  be- 
ing that  the  written  lustrumentcontained 
the  whole  contract,  and  should  govern, 
unless  there  was  fraud  shown.  It  is  rec- 
ommended that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  that  a  new  tri- 
al be  granted. 

Pn:R  Curiam.    It  Is  so  ordered ;  all  the 
justices  concurring. 


Bryan  v.  Moore. 
(Supreme  Court  of  Kansas.    March  5, 1893.) 

CONTLICTINO    EVIDBSCI — REVIEW  ON   APPEAU 

In  an  action  for  a  balance  alleged  to  be  due 
upon  a  sale  of  goods,  where  the  case  Is  referred 
for  trial  to  a  referee,  and  the  evidence  introduced 
on  tbe  trial  is  conflicting,  but  there  is  sutHcient 
evidence  to  sustain  all  the  findings  of  the  ref- 
eree, and  the  report  of  the  referee  is  conhrmed 
by  the  court,  and  judgment  is  rendered  accord- 
ingly, and  no  material  error  is  shown,  field,  that 
the  judgment  of  the  court  below  will  be  affirmed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  coun- 
ty; J.  P.  HiNDMAN,  Judge. 

Action  by  S.  W.  Moore  against  J.  D. 
Bryan  to  recover  for  goods  sold.  Judg- 
ment for  plaintiff.  Defendant  brings  er- 
ror.   AfHrmed. 

W.  li.  Hrayman,  tor  plaintiff  in  error. 
John  C.  Sheridan,  lov  defendant  in  error. 

Valentine,  J.  This  was  an  action 
brought  in  the  district  court  of  Miami 
county  on  April  28,  1888,  by  S.  W.  Moore, 
against  J.  U.  Bryan,  to  recover  f  1,1 01. Ii9, 
an  alleged  balance  claimed  to  be  due  for  a 
stock  of  goods  composed  principally  of 
drugs  and  medicines,  sold  by  Moore  to 
Bryan  on  November  20, 1885.  The  defend- 
ant answered,  alleging  that  he  had  paid 
to  the  plaintiff,  and  for  him  toothers,  and 
would  have  to  pay  for  him  to  still  others, 
certain  claims  for  which  he,  the  defend- 
ant, was  liable,  the  aggre>;atp  sum  of  $3,- 
2U.,17,  an  amount  in  excess  of  the  value  of 
the   stock   of  goods,   f729.15,  for  which 


amount  the  defendant  asked  judgment. 
The  defendant  also  attached  to  his  an- 
swer a  copy  of  an  agreement  between 
himself  and  Moore  relative  to  the  pur- 
chase of  the  stock  of  goods,  and  the  mode 
of  determining  their  value  as  between 
themselves,  which  agreement  reads  as  fol- 
lows: "Louisburg,  Kansas,  November  20, 
1885.  Substance  of  agreement  between  S. 
W.  Moore  and  J.  D.  Bryan.  Moore  to  sell 
outright  his  entire  stock  of  goods,  fixt- 
ures, etc.,  including  the  business  and  all 
the  appurtenances  thereto,  to  invoice  as 
follows:  Notions,  toilet  articles,  etc.,  at 
fifty  cents  on  the  dollar  of  coat  price.  Al- 
bums and  really  salable  books,  seventy- 
five  cents  on  tbe  dollar  of  cost  price.  All 
staple  articles  at  cost, less  ten  per  cent,  off 
for  damage.  All  these  goods  to  be  in  rea- 
sonably good  condition.  Fixtures  to  be 
invoiced  at  fifty  cents  on  the  dollar  of  the 
cost  price.  All  unsalable  articles  to  go  in 
free.  Badly  damaged,  at  twenty  to  Bfty 
cents  on  the  dollar.  Bryan  to  pay  all  the 
debts  he  is  Indoraer  for  in  full,  and  to  pay 
the  others  ao  far  as  the  overplus  will  go, 
according  to  the  best  arrangements  that 
can  be  made  so  as  to  settle  tliem  if  possi- 
ble. J.  D.  Bryan.  S.  W.  Moore."  The 
plaintiff  replied  to  this  answer,  admitting  . 
the  aforesaid  agreement,  butclaimingthat 
after  its  execution  the  parties  wholly 
abandoned  it,  and  in  invoicing  tbe  goods 
agreed  upon  the  price  and  value  separate- 
ly of  each  and  every  article  included  In  the 
stock  sold  by  the  plaintiff  to  the  defend- 
ant. The  case  was  referred  to  George 
Kingsley,  as  referee,  who  tried  the  case, 
and  made  a  report  which,  omitting  title 
and  signature, reads  as  follows:  "The  un- 
dersigned, George  Kingsley,  heretofore  ap- 
pointed referee  in  this  action  by  the  above- 
named  court  at  its  October  term,  1888,  a 
copy  of  which  appointment,  duly  certified 
by  the  clerk  of  said  court,  with  the  quali- 
fications of  said  referee,  is  hereto  at- 
tached, now  hereby  submits  his  report  of 
the  matters  referred  to  his  hearing  and  de- 
cision. The  said  parties,  plaintiff  and  de- 
fendant, with  their  attorneys  and  wit- 
nesses, met  at  the  oiflce  of  said  referee  in 
Paola,  Kansas,  on  the  morning  of  Decem- 
ber 18,  1888,  and  proceeded  with  the  exam- 
ination of  the  witnesses,  and  concluded 
tbe  taking  of  the  testimony  on  the  even- 
ing of  December  21,  1888.  The  arguments 
of  counsel  were  heard  on  December  31, 
1888.  On  consideration  of  the  evidence 
and  arguments  of  counsel,  I  find  that  ou 
the  20th  day  of  November,  1885,  the  stock 
of  goods  In  question,  with  the  fixtures.  In- 
cluding the  business  and  all  the  appurte- 
nances, were  sold  by  the  plaintiff  to  the 
defendant;  that  on  the  same  day  a  writ- 
ten contract  of  sale  was  entered  Into; 
tbat,  by  the  terms  of  the  sale,  an  iuvuico 
was  to  be  made  of  said  stock  and  fixtureu, 
and  the  basis  of  valuation  was  agreed  up- 
on in  said  contract.  I  further  find  tbat 
the  parties,  at  the  time  of  tbe  making  of 
the  said  Invoice,  mutually  abandoned  the 
specifications  of  the  contract  as  a  mode  of 
estimating  prices  in  the  invoice,  and  that 
the  prices  of  articles  were  fixed  upon  as 
tbe  invoice  was  proceeded  with,  without 
reference  to  the  contract.  I  find  that  in 
the  taking  of  tbe  invoice  there  was  a  re- 
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dnetton  made  from  the  wholesale  prices 
on  goudu  that,  by  thp  terms  of  the  con- 
tract, were  to  be  Invoiced  ranging  from 
five  and  ten  to  twenty-flve  per  cent.,  and 
that  said  goods  and  flxtares  Invoiced  at 
the  total  sum  of  t3,706.97.  I  further  find 
that  the  said  Invoice  was  taken  mostly 
under  the  control  and  Influence  of  the 
plaintiff,  and  that  the  Invoice  was  too 
hlKh,  and  was  not  assented  to  by  defend- 
ant. I  And  that  at  the  date  of  the  sale, 
November  20,  1885,  the  said  stock  of  goods, 
fixtures,  etc.,  were  worth  the  sum  of  f3,- 
3SH).2K.  I  further  find  that,  of  this  amount, 
the  said  defendant  has  paid  the  plaintiff 
the  sum  of  $3,208.60,  leaving  a  balance  still 
unpaid  of  $181.68.  I  therefore  find  for  the 
plaintiff,  and  that  he  Is  entitled  to  a  Judg- 
ment against  the  defendant,  after  all  off- 
sets and  payments  are  allowed,  of  thesald 
sum  of  f  181.68,  and  Interest  on  the  same 
from  the  20th  day  of  November,  1885,  at 
the  rate  of  seven  per  cent,  per  annum,  and 
his  costs  of  suit. "  This  report  did  not  sat- 
isfy either  party.  The  plaintiff  wanted  a 
Judgment  for  a  larger  amount  than  that 
recommended  by  the  referee,  to-wlt,  the 
difference  between  the  invoice  price  of  the 
goods  and  the  amount  paid  by  the  de- 
fendant, to-wlt,  $558.37,  and  Interest,  and 
the  defendant  moved  to  set  aside  the  re- 
port of  the  referee  and  for  a  new  trial; 
but  the  conrt  below  overruled  all  the  mo- 
tions of  both  parties,  and  confirmed  the 
report  of  the  referee,  and  rendered  judg- 
ment accordingly, — the  Judgmentamonnt- 
Ing,  principal  and  interest,  to  $224..33  and 
costs,  in  favor  of  the  plaintiff  and  against 
the  defendant;  and  the  defendant,  as 
plaintiff  in  error,  brought  the  ease  to  this 
court  for  review,  and  the  plaintiff  below, 
who  is  now  the  defendant  in  error,  filed 
a  cross-petition  in  error,  asking  that  the 
Jadgmimt  of  the  court  below  be  modified 
by  increasing  the  amount  thereof  to  at 
least  $358.37,  with  interest  from  Novem- 
ber 20,  1885.  In  all  probability,  both  par- 
ties had  full  knowledge  of  the  values  of 
sacb  floods  as  were  sold  by  the  plaintiff 
below  to  tbe  defendant  below.  Bryan 
was  a  physician,  and  had  been  a  drug- 
gist and  pharmacist  for  many  years.  He 
had  been  a  partner  of  Moore  In  this  same 
basinees  at  the  same  place  for  several 
years,  when  finally  he  sold  out  his  interest 
in  the  business  to  Moore,  and  afterwards. 
and  OD  November  20,  18K5.  Moore  sold 
back  the  entire  business  to  Bryan.  Some 
of  th«  very  articles  which  had  belonged  to 
Bryan  and  Moore  as  partners  were  re- 
transferred  back  by  Moore  to  Bryan.  The 
evidence  upon  the  disputed  points  was 
conflicting,  but  we  are  inclined  to  think 
that  there  was  sufficient  evidence  to  sup- 
port all  the  findings  of  the  referee.  Un- 
questionably, there  was  sufficient  evidence 
to  support  the  finding  that  the  contract 
between  Moore  and  Bryan  was  aban- 
doned at  tbe  time  of  making  the  invoice. 
It  seems  that  the  contract,  when  execut- 
ed, was  delivered  to  Bryan,  that  he  put  it 
away  in  his  sate,  and  that  It  was  never 
afterwards  seen  or  heard  of  until  alter 
this  suit  was  commenced.  It  Is  possible, 
also,  that  there  was  Mufficient  evidence  to 
have  sustained  a  finding,  if  the  referee  had 
made  tbe  same,  that  the  contract  was  not 


abandoned,  bat,  evidently,  upon  this 
point  the  finding  of  tbe  referee  Is  In  ac- 
cordance with  the  great  weight  of  the  tes- 
timony. We  think  there  was  also  suffi- 
cient evidence  to  support  a  finding,  it  it 
had  been  made  by  the  referee,  that  the 
parties,  at  the  time  of  making  the  invoice, 
agreed  upon  the  prices  of  all  the  articles 
contained  in  the  Inventory.  It  would  al- 
most seem  that  the  preponderance  of  tbe 
evidence  was  that  way,  but  still  there  Is 
sufficient  evidence  to  sustain  the  finding 
of  tbe  referee,  as  made.  There  was  also 
ample  evidence  to  support  a  finding,  if  it 
bad  been  made,  that  the  goods  were 
worth  their  full  Invoice  price,  to-wlt,  $3,- 
766.97,  or  even  more;  and  there  was  also 
sufficient  evidence  to  have  sustained  a 
finding  that  the  goods  were  not  worth 
more  than  $3,000.  We  also  think  that 
there  was  sufficientevldenceto  sustain  the 
finding  of  the  referee,  as  made,  that  they 
were  worth  Just  $3,390.28.  There  being 
evidence,  then,  to  sustain  all  tbe  findings 
of  the  referee,  are  such  findings  themselves 
sufficiently  consistent  with  each  other  to 
authorize  the  Judgment  rendered  upon 
them  by  the  court  below?  We  construe 
tbe  findings  to  mean, among  other  things, 
substantially  this:  That  tbe  original  con- 
tract as  to  the  mode  of  estimating  prices 
was  wholly  abandoned;  that  the  prices 
placed  in  the  inventory  were  all  agreed  to 
by  the  plaintiff,  but  not  by  the  defendant; 
that  he,  at  all  times,  Intended  that  tbe 
prices  of  the  articles  inventoried  should 
continue  to  be  open  for  further  considera- 
tion, negotiation,  and  settlement,  and 
never  did  intend  that  they  should  be  finaU 
and  did  not  agree  to  them.  In  this  man- 
ner we  think  the  findings  of  the  referee 
may  be  harmonized,  and,  when  so  harmo- 
nized, they  will  support  and  sustain  the 
judgment  rendered  upon  them  by  the 
court  below.  This  Judgment,  we  would 
think,  does  full  Justice  to  tbe  plaintiff  in 
error,  defendant  below;  bnt  we  are  not 
so  clear  that  it  does  full  justice  to  tbe  de- 
fendant in  error,  plaintiff  below.  How- 
ever, as  the  findings  of  the  referee  are  sus- 
tained by  sufiicient  evidence,  and  as  the 
court  below  has  approved  them,  we  do- 
not  reel  warranted  in  setting  either  them 
or  tbe  judgment  aside,  or  in  modifying  the 
judgment.'  It  will  therefore  be  affirmed. 
All  the  justices  concurring. 


CuRKT  V.  .Tanicrg  et  ah 
(SuprcTTie  Court  of  Kmigas.    March  5, 1893.) 
Vacatino  Judgment — Notice  of  Pleading. 
When   a  party  has   been   properly  served 
with  summons,  he  is  in  court  for   every  purpose 
connected  with  tbe  action,  and   must  take  notice 
of  an  answer  and  cross-petition  filed  by  a  defend- 
ant who  was  made  a  party  to  the  action  after  the 
answer  day  named   in   the  summons.     Kimtiall 
V.  Connor,  8  Kan.  414,  followed. 
{Syllabxit  by  Qreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Marlon  county:  Frank 
DosTKK,  Judge. 

Action  by  Thomas  H.  Stone  against 
August  L.  Janicke,  Dora  Janlcke,  John  F.. 
.Tanlcke,  Mary  A.  Janlcke,  and  S.  H.  War- 
ren, to  foreclose  a  real-estate  mortgage^ 
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Thomas  J.  Curry  filed  croea-petttlon,  set- 
ting np  a  tbird  mortgage  on  the  sanae 
land.  From  the  Judgment  Curry  brings 
error.     Re  versed. 

StHtabattffh,  Hard  &  Dewey,  for  plain- 
tiff in  error.  Kellog/f  &  Sedgwick  and 
King  &  Kelley,  for  defendants  In  error. 

GitEEN,  C.  On  tlie  19th  day  of  January, 
1888,  Thomas  H.  Stone  commenced  an  ac- 
tion against  the  defendants  in  error  and 
S.  B.  Warren,  sole  surTlring  partner  and 
administrator  of  the  partnership  estate  of 
Warren  &  Harrison,  In  the  district  court 
of  Marion  county,  to  foreclose  a  mort- 
gage. Summons  was  personally  served 
upon  the  defendants,  and  they  were  re- 
quired to  answer  the  plaintiff's  petition 
on  or  before  the  20th  day  of  February, 
1888.  On  the  9th  day  of  .March.  1888, 
Thomas  J.  Curry,  who  held  a  third  mort- 
gage upon  the  real  estate  covered  by  the 
plaintiff's  mortgage,  made  application 
to  the  district  court  to  be  made  a  party 
defendant,  and  was  given  permission  to 
filean  answer  and  cross-petition  spttingup 
his  mortgage,  which  was  done.  The  plain- 
tiff and  the  defendant  Warren  each  flied  a 
reply  to  the  answer  and  cross-petition  of 
Curry.  On  the  8th  day  of  April,  1888,  a  Judg- 
ment was  duly  entered,  and  a  finding  made 
that  the  defendonts  in  error  had  been 
duly  and  personally  served  with  sum- 
mons; that  the  plaintiff  had  a  first  lien 
upon  the  mortgaged  premises,  that  the 
defendant  Warren  bad  a  second  lieu,  and 
that  the  plaintiff  In  error  had  a  tbird  lien, 
and  the  court  ordered  the  premises  sold 
to  satisfy  the  several  judgments  and  costs, 
according  to  priority.  On  the  24th  day  of 
July,  1889,  the  defendants  In  error  filed  a 
motion  to  sot  aside  the  flndinss,  decree, 
and  judgment  in  favor  of  the  pluiu tiff  in 
error,  for  the  following  reasons:  "First, 
that  the  court  had  no  jurisdiction;  svc- 
ond,  that  the  summons  did  not  show 
Curry  to  be  a  party;  tiilrd,  because  Curry 
was  made  a  party  by  the  court  after  an- 
swer-day ;  /owrtA,  becanse  the  judgment 
In  favor  of  Curry  was  void;  Ofth,  because 
of  irregularity  in  obtaining  the  Judgment. 
The  court  sustained  the  motion,  and  made 
an  order  vacating  the  findings  and  Judg- 
ment in  favor  of  Curry,  and  directed 
the  return  of  an  execution  wiiich  had  been 
issued  thereon.  This  ruling  of  tlie  court 
is  assigned  as  error.  This  court  said  over 
25  years  ago  that,  when  the  original  sum- 
mons is  served,  the  defendants  are  in 
court  for  every  purpose  connected  with 
the  action,  and  the  defendants  served  are 
hound  to  take  notice  of  every  step  taken. 
Kimball  v.  Connor,  3  Kan.  414.  This 
practice  has  been  followed  since  18G((  in 
this  state,  and  we  do  not  think  the  rule 
should  be  disturbed  now.  It  is  recom- 
mended that  th<i  order  of  the  district 
court  setting  aside  and  vacating  the  Judg- 
ment for  the  sum  of  $1,046  rendered  ou  the 
9th  day  of  April,  1888,  In  favor  of  the 
plaintiff  in  error,  and  against  the  defend- 
ants in  error,  be  reversed,  and  that  the 
case  be  remanded,  with  instructions  to 
the  district  court  to  overrule  the  same. 

Per  Curiam.  It  is  so  ordered;  all  the 
Justices  concurring. 


Shiras  ▼.  EWINS. 

(Supreme  Court  of  Kansas.    Uarch  5, 1893.) 

Watbb  Companies— Vioi,4Tiox  or  Heoulatioss 

— Enforcbmest. 

1.  A  water  company  may  make  reasonable 
rules  for  tbe  government  of  its  customers  in  tlie 
use  of  its  water  supply,  and  enforce  such  rules 
by  sliutting  off  the  customar's  supply  of  water, 
as  a  penalty  for  violation  thereof,  wiien  such 
rules  are  embodied  in  its  contract  with  its  cus- 
tomers, or  such  contract  is  made  subject  to  the 
rules,  and  the  customer  is  furnished  with  a  copy 
thereof;  the  courts  reserviof;  thj  rietit  to  say, 
in  any  particular  case,  whether  or  not  tbe  rules 
are  reasonable. 

2.  In  such  cases  the  company  will  not  be 
put  to  an  action  for  damages  for  infractions  or 
violations  of  its  ruies,  but  may  enforce  them  as 
above  indicated. 

(Syllabus  by  Strang,  O  ) 

Commissioners'  decision.  Error  from 
district  court,  Franklin  county ;  A.  W. 
Bk.nso.v,  .Tudge. 

Ai-tion  by  William  H.  Shiras  ngainst  C. 
T.  Ewing  to  recover  damages  for  a  breach 
of  contract  to  supply  water.  Verdict  and 
judtrmcDt  fordefendant.  New  trial  denied. 
Plaintiff  brings  error.     AflHrmed. 

\V.  Wft/e/5eW,  for  plaintiff  in  error.  John 
W.  Defurfi,  for  defendant  in  error. 


Strang,  C.  Action  for  damages.  Tbe 
plaintiff,  who  was  also  plaintiff  ttelow,  a 
resident  of  the  city  of  Ottawa,  in  this 
state,  contracted  with  the  Cherryvale 
Water  &  Manufacturing  Company  for  a 
supply  of  water  for  the  purpose  of  sprink- 
ling his  lawn,  the  use  of  the  water  to  be 
regulated  by  the  rules  and  regulations  of 
the  water  company.  The  defendant,  C.  T. 
Ewing,  the  assignee  and  successor  of  the 
said  water  company,  by  his  agent,  the 
manager  of  said  water  company,  for  the 
alleged  violation  of  the  rules  and  regula- 
tions of  said  company  by  tbe  plaintiff,  Mr. 
Shiras,  in  the  use  of  the  water  supplied 
him  by  said  company,  shut  off  his  supply 
of  water  for  the  period  of  about  two 
months  from  August  10,  1887.  The  plain- 
tiff alleges  that  the  defendant  unlawfully 
shut  oO  his  supply  of  water,  and  that  be- 
cause of  the  withdrawal  tliereot  a  number 
of  his  shade-trees  died,  and  the  grass  on 
his  lawn  also  died  out.  For  these  be 
claimed  damages.  The  case  was  tried  by 
the  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  for  the  defendant.  Motion 
fur  new  trial  was  beard  and  overruled. 

The  contention  of  the  plaintiff  Is  that 
the  court  misconstrued  the  contract  be- 
tween the  parties.  Piaintitt  claims  that 
because  he  had  paid  the  contract  price  for 
the  water  in  advance,  and  for  the  period 
of  time  during  which  it  was  shut  off,  the 
defendant  had  no  right  to  shut  off  the 
water  during  said  period,  even  though  the 
plaintiff  had  violated  the  rules  of  tbe  com- 
pany tor  the  regulation  of  the  use  of  the 
water  supply:  that  the  doctrine  of  inde- 
pendent covenants  applies,  and  the  plain- 
tiff, having  complied  with  the  principal 
covenant  of  the  contract,  was  entitled  to 
have  the  contract  enforced  as  to  the  Rup- 
ply  of  water,  leaving  the  defendant  to  his 
remed/  by  action  for  damages  for  any 
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▼iolatlon  nf  the  rales  of  tbe  company  io 
the  use  of  tbe  water  supply.    W«  do  not 
think  the  doctrine  of  independent  cove- 
nants applies  to  tbe  contract  between  the 
parties  In  this  caHe,  in  the  sense  In  which 
It  is  souKht  tu  be  applied   by  tbe  plaintiff. 
The  plant  of  tbe  water  company  was  con- 
structed to  supply  the  city  of  Ottawa  and 
the  inhabitants  thereof   with    water.     It 
necessarily  has  a  large  number  of  patrons. 
We  do  not  think  It  reasonable  or  practical 
to  hold  that  for  all  the  violations  of  tlie 
use.  by  Its  patrons,  of  the  water  supplied 
under   its    contracts    therewith,    the   com- 
pany shall  be  put  to  an  action  for  damages. 
To  so  hold  would  be  to  deorive  tbe  com- 
pany of  any  remedy,  and  leave  It  subject 
to  tbe  whim  of  eacb  Individual  patron,  su 
far  as  tbe  use  uf  the  water  supply  Is  con- 
cerned, since  it  would  be  wholly  Impracti- 
cable for  the  company  to  bring  an  action 
for  damaKSS  whenever  ths  rulen,  or  any  of 
tbem,  which   are  a   part   of  the  contract, 
were  violated  by  its  patrons.    It  follows, 
therefore,  that  the  company  must  be  per- 
mitted  to  make  reasonable  rules  for  the 
government  of  its  customers  in  the  use  of 
its  water  supply,  and  enforce  such  rules 
by  sbuttluK  olT  tbe  customer's  water,  as  a 
penalty  for  violation  thereof,  whenever  the 
contract  with  Its  customer  Is  made  subject 
to    such   rules,   tbe  courts  reservlne    the 
right  to  say  in  any  particular  case  whether 
tbe  rules  are  or  are  not  reasonable.    The 
company  in  this  case  made  rules  for  the 
reKulatlon  of  the  use  of  the  water  supplied 
by  them  to  their  patrons.    The  contract  of 
the  plaintiff  with  the  company  was  made 
subject  thereto,  and  the  plaintiff  was  fur- 
nished with  a  copy  of  such  rules  before  the 
▼iulatlon   thereof  complained   of,  and  for 
which   his  water  was  shut  off,  occurred. 
Tbe    evidence    tends  to    prove    that    the 
plaintiff  violated  them.    The  jury  found 
against  him,  and  In  so  finding  determined 
that  be  did  violate  them.    Thecourt  found 
that   the  rules  of  the  company  were  rea- 
sonable.   We  do  not  desiretosay  whether, 
as   a  whole,  they  are  reasonable  or  not. 
Tbe  evidence  strongly  tends  to  show  that 
the  plaintiff's  washer,  whence  he  got  his 
supply  of  water,  was  left  open  all  night, 
and  tbe  water  was  left  to  run  to  waste. 
We  tbink   the  jury  found  that  it  was  left 
to  ran  to  waste.    The  company  prese.nted 
the  plaintiff  a  bill  for  the  water  so  wasted. 
He  refused  to  pay  it.    Tbe  bill,  which  was 
first  93,  w'as  afterwards  reduced  to  f  1..50. 
and  still  he  refused  to  pay  it.    His  refusal 
WHH  not  based  upon  the  idea  that  the  bill 
wan  too  high,  because  he  said  he  would 
not  pay  anything  for  the  water  so  wasted. 
It  ia  true  he  claimed  It  bad  not  been  let  to 
ran    to  waste  by  himself  nor  by  bis  per- 
mission; but,  under  tbe  evidence  as  to  the 
negligent  and  careless  use  of  the  water  by 
the   plaintiff,  it  was  not  difficult  for  the 
Jury  to  believe  that  tbe  wsHher  was  left 
open  by  the  negligence  of  himself  or  his 
family.    Under    the    instructions   of   the 
court  npon  that  question,  and  a  general 
verdict  for  the  defendant,  it  is  undoubted- 
ly true  that  the  jury  so  found.    A  rule  of 
the  company  against  the  unnecessary  and 
OHolnss  waste  of  the  water  supply  Is  cer- 
tainly reasonable.    This  Is  all  we  hold  In 
thia  case.    This  requires  this  court  to  af- 
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firm  the  judgment  of  the  district  court 
herein,  and  we  therefore  so  recommend. 

Per  Cchiam.    It  1b  so  ordered;  all  tbe 
justices  concurring. 


Statb  v.  Shaw  et  al.    (No.  1,344.) 
(Supreme  Cowrt  of  NevacUi.     April  4, 1892.) 
Change  or  Vbnce— Api-eal.  fkom  Order  Oraniv 
iNQ— Dbunquisxt  Taxes  —  Situs  or  Pbofbutt 
Tazkd. 

1.  Geo.  St.  t  SSSa,  does  not  permit  an  ap- 
peal from  an  order  granting  a  change  of  venue, 
but  such  order  tvill  be  reviewed  under  section 
8360,  providing  that,  on  an  appeal  from  a  Judg- 
ment, the  court  may  review  any  Intcrmediato 
order  involving  the  merits,  and  necessarily 
alTectiog  tbe  judgment. 

2.  There  can  be  no  chanare  of  venue  of  an  ac- 
tion for  tbe  colleotion  of  delinquent  taxes  on  real 
estate. 

3.  Under  Gen.  St.  H  1083-1084,  providing  that, 
with  certain  exceptions,  the  assessor,  without  re- 
gard to  the  owner's  residence,  is  to  ascertain  and 
assess  all  the  property  In  his  county  subject  to 
taxation,  cattle  which  were  bom,  bred,  brand- 
ed, and  kept  in  Nye  county  have  tbeir  habitat 
aod  are  assessable  there,  though  portions  of  them 
would  from  time  to  time  wander  into  other  coun- 
ties, and  though  the  owner's  home  ranch  was  In 
Eureka  county,  where  some  of  the  cattle  were 
now  and  then  taken  to  t>e  fattened.  Barnes  v. 
Woodbury,  17  Nev.  38."),  and  Ford  v.  McGregor, 
23  fac.  Rep.  508,  20  Nev.  446,  distinguished. 

Appeal  from  district  court,  Eurekacoun- 
ty ;  A.  L.  Fitzukkald,  Judge. 

Action  by  the  state  against  D.  S.  Shaw 
and  others  to  collect  delinquent  tuxes. 
Judgment  tor  defendants.  Plaintiff  ap- 
peals.   Reversed, 

Jiives  <t  Judfiv  and  Thomas  H.  Wells,  for 
appellant.  Peter  lireeo  and  Thomas 
Wreo,  for  respondents. 

BIGEI.0W,  J.  The  respondents  object  to 
the  consideration  of  the  order  changing 
the  place  of  trial  from  Nyecounty  to  Eure- 
ka couutj',  upon  the  ground  that  such  an 
order  can  only  be  reviewed  upon  a  direct 
appeal  therefrom.  Under  our  present 
practice  act,  however,  such  an  order  is 
not  now  appealable.  Gen.  St.  §  3352.  It 
is  properly  brought  before  the  court  upon 
an  appeal  from  the  judgment,  under  sec- 
tion 3360.  as  an  Intermediate  order  involv- 
ing the  merits  and  necessarily  affecting  the 
judgment.  When  Table  Mountain  G.  &  S. 
MIn.  Co.  V.  Waller's  Defeat  S.  Mln.  Co.. 
4  Nev.  218,  wa?  decided,  the  statute  made 
such  orders  appealable.  Tbe  objection  is 
therefore  untenable. 

2.  After  careful  consideration,  we  are  of 
the  opinion  that  the  sections  of  the  prac- 
tice act  providing  for  a  change  of  the 
place  of  trial  are  not  applicable  to  actions 
to  recover  delinquent  taxes.  Such  an  ac- 
tion is  against  both  the  personal  defend- 
ant and  the  real  estate  assessed.  As  to 
the  latter,  it  is  an  action  In  rem  to  enforce 
a  Hen  for  the  taxes.  Summons  Is  served 
upon  it,  and  all  persons  having  any  in- 
terest in  It  must,  without  further  notice, 
come  In  and  make  defense,  or  they  will  be 
precluded  from  so  doing.  For  the  venue 
of  such  an  action,  title  2  of  the  practice 
act  makes  no  provision,  except  the  gener- 
al one  In  section  2U,  that  all  other  cases 
not  previously  enumerated  shall  be  tried 
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in  the  county  wbere  tbe  defendant  resides. 
In  tax  actions  one  o{  the  defendants — 
the  reHl  estate— must  always  be  situated 
where  tbe  assessment  is  made,  and  where 
Gen.  St.  §  110.5,  provides  that  the  action 
may  be  brought.  The  same  section  fur- 
tlier  provides  that  the  jurisdiction  of  the 
court  shall  be  determined  solely  by  the 
amount  of  delinquent  taxes,  without  re- 
gard to  the  location  of  the  property  or 
the  residence  of  the  persons  to  whom  the 
property  was  assessed.  While  not  clear 
or  happily  expressed,  this  indicates  an  in- 
tention to  exclude,  in  tax  cases,  the  ordi- 
nary rules  concerning  venue.  We  are  fur- 
ther strengtiiened  in  this  view  by  the  fact 
that  there  can  seldom  or  never  be  any 
sufficient  cause  for  changing  the  place  of 
trial  of  such  an  action.  It  is  essentially 
local  in  its  nature.  The  property  and  the 
boolis  and  records  upon  which  the  validi- 
ty of  the  tax  depends  are  in  that  county, 
and  generally  the  witnesses  will  be  found 
there.  A  change  of  the  place  of  trial  must 
necessarily  involve  the  county  in  consider- 
able additional  expense,  which  would  often 
be  greater  than  the  amount  of  tax  in- 
volved, and  of  which  expense  much  could 
never  be  recovered  from  the  defendanls. 
Contemporaneous  construction  is  also  en- 
titled t<»  weight.  Our  revenue  law,  copied 
from  a  California  statute,  has  been  in  force 
here  over  30  years,  and  yet,  so  far  as  our 
knowledge  goes,  no  attempt  has  ever  been 
made,  either  here  or  in  California,  to 
change  the  venue  of  such  an  action. 
While  tlie  record  on  appeal  is  very  defect- 
Ire  upon  this  point,  it  sufficiently  appears 
that  the  place  of  trial  was  changed,  over 
the  plaiutiH's  objections,  and  its  motion 
to  remand  the  case  was  overruled.  Un- 
der the  circumstances,  this  motion  should 
liave  been  granted.  Rogers  v.  Watrous, 
8  Tex.  62. 

3.  Tbe  evidence  In  the  case  shows  that 
the  defendant  Shaw,  in  1880,  owned  and 
resided  upon  a  ranch  in  Eureka  county, 
about  12  miles  north  of  the  Nye  county 
line.  He  was  the  possessory  owner  of 
several  pieces  of  real  estate  In  Nye  coun- 
ty, known  as  "ranches,"  upon  which  were 
situated  cabins  and  corrals  used  in  the 
care  and  management  of  a  band  of  cattle 
running  in  their  vicinity.  No  one,  howev- 
er, lived  upon  these  places,  and  the  cattle 
were  cared  for  and  managed  from  the 
ranch  in  Gnreka  county.  That  year  the 
defendant  was  assessed  in  Nye  county  up- 
on his  possessory  claims  to  tbe  ranches, 
valued  at  f  600,  and  for  1,000  head  of  cat- 
tle, valued  at  fn,000.  This  action  is 
brought  to  recover  the  taxes  due  thereon. 
The  cattle  were  also  assessed,  and  the 
taxes  paid,  in  Eureka  county.  The  de- 
fendant admitted  that  the  sum  of  $21  was 
due  and  owing  upon  the  real  estate,  but 
notwithstanding  this  admission  judgment 
was  rendered  in  his  favor.  No  reason  is 
stated,  and  we  are  unable  to  conjecture, 
why  the  state  was  not  entitled  to  judg- 
ment for  that  amount,  in  any  event. 

The  principal  contention,  however.  Is 
concerning  the  cattle;  the  defendant 
claiming  that  as  his  home  ranch,  from 
which  the  cattle  were  cared  for  and  man- 
aged, was  in  Eureka  county,  they  were, 
under  tbe  law  as  held  in  Barnes  v.  Wood- 


bury, 17  Nev.  383,  and  Ford  ▼.  McGregor, 
20  Nev.  446,  23  Pac.  Rep.  508,  only  snbject 
to  taxation  in  the  latter  county.  But  we 
are  of  the  opinion  that  there  is  a  broad 
and  plain  distinction  between  these  cases 
and  the  one  at  bar.  Subject  to  the  con- 
stitutional requirement  that  tbe  rate 
shall  be  uniform  and  equal,  the  legislature 
has  full  control  over  the  assessment  and 
taxation  of  property.  "It  may  be  as- 
sessed and  taxed  In  the  county  where  it  is 
situated  or  elsewhere,  and  tbe  taxes  made 
payable  where  the  assessment  is  made, 
where  the  property  is  situated,  or  such 
other  place  as  the  legislative  will  may 
have  directed."  Welty,  Assessm.  §  51; 
Dubuque  v.  Railroad  Co.,  47  Iowa,  196. 
The  power  of  the  legislature,  for  purposes 
ol  taxation,  to  separate  the  sHusot  person- 
al property  from  the  owner's  domicile,  is 
undoubted.  Tappan  v.  Bank,  19  Wall. 
490;  Swallow  v.  Thomas,  15  Kan.  68. 
Generally,  in  other  revenue  systems,  it  is 
provided  that  personal  property  shall  be 
taxed  where  the  owner  resides,  if  he  be  a 
resident  of  the  state.  But,  in  pursuance 
of  this  authority  to  regulate  the  matter 
as  It  may  please,  our  legislature  has 
adopted  the  more  equitable  rule  of  taxing 
It  where  It  Is  located,  where  it  receives  the 
protection  of  the  law,  and  where  tbe  ex- 
pense of  such  protection  must  be  incurred. 
With  the  exception  of  money,  gold-dust. 
and  bullion,  which  may,  at  the  owner's 
option,  be  assessed  where  be  resides,  the 
assessor,  without  regard  to  the  owner's 
residence,  is  to  ascertain  and  assess  all 
the  property  in  his  county  subject  to  tax- 
ation. Gen.  St.  §§  1082-1084.  This  being 
the  system  of  assessment  and  taxation 
established  by  the  legislature.  It  must  be 
followed,  without  regard  to  whether  we 
consider  it  the  best  that  could  be  adopted. 
The  only  duty  of  the  court  is  to  ascertain 
and  declare  the  legislative  will,  whatever 
It  may  be.  St.  Louis  v.  FerryCo.,11  Wall. 
429. 

It  being,  then,  the  legislative  will  that 
personal  property  shall  be  assessed  in  the 
county  where  it  is  situated,  without  re- 
gard to  the  owner's  residence  or  any 
other  consideration,  the  only  question 
that  is  left  in  any  case  is  to  determine 
where  it  is  so  situated.  This  is  the  ques- 
tion that  was  involved  in  Barnes  ▼. 
Woodbury,  and  the  only  one.  The  court 
had  no  authority,  and  did  not  attempt,  to 
say  that,  as  the  owner's  home  ranch  was 
in  Eureka  county,  the  cattle  belonging  to 
him  were  consequently  taxable  there;  but 
only  that,  under  the  peculiar  circum- 
stances there  alleged,  they  were  situated 
and  belonged  in  that  county,  and  the 
right  to  tax  them  there  necessarily  fol- 
lowed. Where  personal  property  is  used 
in  different  counties  during  the  year,  or 
stock  Is  driven  from  one  to  the  other,  or 
in  pursuit  of  food  naturally  wanders 
across  the  lines,  there  is  often  difficulty 
in  determining  where,  for  the  purposes  of 
taxation,  its  home  or  situs  is;  but,  as  It 
certainly  may  have  a  situs  or  locality  of 
its  own  as  well  as  real-estate,  (People  v. 
Nlles,  35  Cal.  286,)  this  difficulty  does  not 
relieve  us  from  the  duty  of  endeavoring  to 
ascertain  where  it  is.  Like  all  disputed 
questions  of  fact,  it  must  be  determined 
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by  the  evidence,  In  wblch,  fortunately,  in 
the  case  »t  bar  there  is  but  little  conflict. 
It  aufilciently  appears  that  the  rattle  as- 
Heasod,  or  at  leuHt  a  portion  of  them,  were 
habitually  kept  upon  the  range  In  Nye 
county.  They  were  bred,  born,  branded, 
and  raiued  there.  Evidently  the  most  of 
them  had  never  been  out  of  that  county. 
They  apparently  bad  but  very  little  to  do 
v?lth  the  home  ranch,  where  their  owner 
resided,  nothint;  more  than  that  the  beef 
cattle,  when  gathered  lor  sale,  were  taken 
there,  and  sometimes  poor  ooes  were 
driven  in  lor  feed  Tor  a  short  time,  after 
which  they  were  either  driven  or  turned 
back  upon  the  range.  The  latter,  how- 
ever, was  only  done  occasionall.v,  and  for 
a  mere  temporary  purpose  while  grass 
was  scarce,  and  did  not  change  the  fl/t^s 
of  the  cuttle,  whose  home  or  habitat  was 
in  Nye  conntj'. 

Nor  does  the  fact  that  some  of  the  same 
band  of  cattle  also  ran  In  other  counties, 
or  sometimes  wandered  back  and  forth 
across  the  line,  while  perhaps  making  it 
difficult  to  determine  how  many  of  theui 
properly  belonged  in  the  different  coun- 
ties, justify  the  conclnslon  that  none  of 
tbem  were  asKeHfliible  in  Nye  county.  This 
difBcalty  might  be  a  cogent  reason  with 
the  legislature  for  providing  that  ail  such 
cattle  should  be  assessed  in  the  county 
where  the  home  ranch  is  situated,  but,  as 
already  stated,  so  far  it  has  not  done  so, 
and  courts  and  officers  are  not  authorized 
to  make  the  change.  A  brief  examination 
of  the  cases  already  decided  In  this  court 
will  show  that  it  was  not  because  the 
home  ranch  was  situated  in  Eureka  coun- 
ty that  the  stock  were  held  to  be  assess- 
able there,  but  because  that  was  their 
borne  or  habitat.  Barnes  v.  Woodbury 
was  decided  upon  damurrer  to  the  com- 
plaint. All  know  that,  under  these  cir- 
cumstances, the  courts  must  decide  the 
vase  upon  the  facts  stated  In  the  com- 
plaint, no  matter  whether  they  are  true 
or  false.  In  determining  what  was  decid- 
ed In  that  case,  we  roust  keep  In  mind 
that  it  was  these  facts,  and  not  what 
^vere,  perhaps,  the  real  facts  of  the  case, 
that  governed  the  decision;  for,  as  un- 
derstood by  the  majority  of  the  court,  it 
Is  quite  probable  that  the  complaint  did 
nut  state  the  circumstances  surrounding 
the  stock  exactly  as  they  existed.  In 
their  view,  the  complaint  alleged  that  the 
o^^ner  of  the  cattle  owned  no  land  In 
White  Pine  county,  but  did  own  and  re- 
side upon  land  in  Eureka  county.  Upon 
this  land,  during  the  winter  months,  his 
cattle  were  herded  and  cared  for.  When 
turned  out  in  the  spring  the.v  were  per- 
mitted to  graze  upon  the  public  domain 
In  both  those  counties,  and  at  various 
times  during  the  summer  did  graze  in 
White  Pine  county.  As  stated  by  Haw- 
I.  EY,  J.,  the  ranch  in  Eureka  coun- 
ty was  "where  his  cattle  were  cared 
fur  and  his  business  conducted.  This 
was  Ills  home  ranch,  for  the  '  purpose 
of  herding,  caring  for,  and  managing  s.iid 
cattle.'  This  was  where  his  cattle  be- 
ioBged.  They  were  not  abiding  within, 
aor  did  they  belong  in.  White  Pine  county. 
In  such  a  sense  ns  to  become  incorporated 
with  the  wealth  of  that  county,  or  to 


make  them  a  part  of  its  personal  proper- 
ty. The  property  was,  in  the  eye  of  the 
law,  within  Eureka  county  for  the  pur- 
pose of  taxation,  because  It  belonged 
there."  If  these  wero  the  facts,  it  Is  diffi- 
cult to  sec  how  any  other  conclusion 
could  be  reached  than  that  held  by  the 
majority  of  the  court,  that  the  cattle  were 
4ubjnct  to  taxation  in  Eureka  county. 
That  was  their  home,  and  if  they  were 
found  in  White  Pine  county  it  was  only 
because,  In  the  search  for  food,  they  had 
temporarily  wandered  away  from  that 
home.  Justice  Leo.varu,  however,  under- 
stood from  the  complaint  that,  after  being 
turned  out  In  the  spring,  the  cattle  went 
into  White  Pine  county,  and  remained 
there  during  the  entire  assessing  period, 
and  upon  this  basis  he  concluded  they 
were  properly  assessed  there,  even  though 
the  home  ranch  upon  which  they  were 
kept  and  herded  up  to  April  1st,  and  where 
they  belonged,  was  In  Eureka  county. 
But  whether  we  view  the  complaint  as 
understood  by  him,  or  by  the  majority  of 
the  court,  there  Is  so  wide  a  difference  be- 
tween that  case  and  this  that  it  is  almost 
unnecessary  to  call  attention  to  It;  but 
we  will  simply  say  that  here  the  evidence 
shows  that  the  great  bulk  of  the  cattle 
have  never  been  within  Eureka  county, 
and  In  no  sense  of  the  word  did  they  be- 
long there.  Their  home, tbe\r  habitat,  the 
place  where  they  belonged  and  where  one 
would  exjiect  to  find  them,  was  In  Nye 
county.  The  usual  meaning  of  the  words 
"home  ranch,"  as  used  in  the  range  coun- 
try, is  that  it  is  the  bead-quarters  of  the 
range.  It  Is  the  place  from  which  the 
riders  start  upon  their  rounds  to  rodeo 
and  brand  the  stock,  and  to  which  they 
return  when  through;  for  the  time  being  it 
is  their  home.  But  this  does  not  necessarily 
niakelt  the  homeof  thecattle.  If  gathered 
and  herded  and  cared  for  there  regularly 
eacli  year,  It  would  doubtless  become  such ; 
and  It  was  in  connection  with  these  cir- 
cumstances that  it  was  held  to  cut  some 
figure  in  Barnes  v.  Woodbury.  As  al- 
ready stated,  the  fiction  that  personal 
property  follows  the  person  of  the  owner 
has  no  place  In  our  revenue  law,  except  as 
to  money,  gold-dust,  and  bullion.  All 
other  property  is  to  be  assessed  in  the 
county  where  it  belongs.  Where  it  re- 
mains permanently  in  a  county,  or  only 
leaves  It  for  a  temporary  purpose,  this 
fact  is  conclusive,  and  it  must  be  taxed 
there,  and  cannot  be  taxed  anywhere 
else.  The  principle  is  well  Illustrated  In 
Ford  V.  McGregor,  supra.  There  the 
sheep,  which  were  claimed  to  be  taxable 
In  Nye  county,  were  "controlled,  cared  for, 
and  managed  at  the  home  ranch  "In  Eu- 
reka county,  where  the  owners  resided, 
for  10  months  in  the  year.  The  owners 
had  no  real  estate  in  Nye  county,  and  the 
sheep  were  only  kept  there  about  two 
months  in  the  spring,  grazing  upon  the 
public  domain,  after  which  they  were 
agnln  returned  to  Eureka  county.  There 
would  seem  to  be  here  no  reasonable  ques- 
tion that  the  sttas,  the  home,  of  the  sheep 
was  in  Eureka  county;  and  as  they  could 
not  be  taxed  In  both  counties,  and  the 
legislature  has  made  no  provision  under 
such  circumstances  for  an  equitable  divis- 
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Ion  of  tbe  tax  between  the  coonttea.  It  fol- 
lows that  they  were  not  subject  to  aasess- 
ment  Id  Nye  county.  We  do  not  under- 
stand tbla  situs  to  be  determined  by  the 
residence  ot  tbe  owner,  nor  by  the  fact 
that  he  does  or  does  not  own  real  estate 
In  one  county  or  theotber,  although,  under 
some  circumstances,  these  facts  may  have 
an  Important  bearing  upon  the  question, 
and  tend  to  its  elucidation.  Cnder  the 
evidence  in  this  case,  it  is  certain  that  at 
least  some  of  the  defendant's  cattle  had 
their  situs  in  Nye  county,  and  were  subject 
to  asueRsment  there.  It  follows  that  the 
court  erred  in  not  finding  the  facts  as 
requested  by  the  plaintiff,  and  in  render- 
ing judgment  for  the  defendants.  Judg- 
ment reversed,  and  cause  remanded  to  the 
district  court  of  £ureka  county,  with  di- 
rections to  remand  tbe  case  to  Nye  county 
for  a  new  trial. 

Murphy,  J.,  concurs. 


m  Cal.  137) 

Krnrrick  et  al.  ▼.  Diamond  Creek  Con- 
soubATBD  Gold  Min.  Co.  et «/.  (No.l4,- 
479.) 

(Supreme  Court  of  CaWomia.    March  29, 1893.) 

AonOK  AQAINST  AUOOIATIOX— CeaKOB  OF  VSNUB. 

An  "association,"  tbough  not  invested 
with  corporate  powers,  is  wittiin  Const,  art  12, 
{  16,  which  provides  that  a  "corporation  or  asso- 
ciation" may  be  sued  in  tbe  county  where  the 
cause  of  action  accrues;  and  in  un  action 
brought  against  a  mining  company  in  tbe  county 
where  the  alleged  injury  occurred,  it  is  no  ob- 
jection to  the  venue  that  tbe  complaint  does  not 
show  that  the  company  lias  corporate  powers. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Nevada  coun- 
ty: John  CAX.nwBLi.,  Judge. 

Action  by  James  Keudrick  and  Alice 
Kendrick  against  the  Diamond  Creek  Con- 
solidated Qold  Mining  Company  and  Os- 
car Newbouse.  From  an  order  denying  a 
change  of  venue  defendants  appeal.  Af- 
firmed. 

Niles  Searia  and  Fred  Searls,  for  appel- 
lants. G.  D.  Buckle:^  and  C.  W.  Cross,  (  W. 
D,  Long,  of  counsel,)  for  respondents. 

FooTB,  C.  This  appeal  is  from  an  order 
of  the  court  below  refaslng  to  change  the 
place  of  trial  ol  tbe  cause  from  Nevada 
county  to  tbe  city  and  county  of  San  Fran- 
cisco. It  appears  from  the  complaint  that 
the  Diamond  Creek  Consoliiluted  Uoid 
Minine  Company  is  an  association  of  nu- 
merous persons  Joined  together  for  the 
purpose  of  opening,  developing,  and  work- 
ing gold  mines  in  tbe  county  ot  Nevada, 
state  of  California;  that  Tbe  Injury  com- 

Slained  of  was  inflicted  in  Nevada  county, 
nd  was  occasioned  by  their  neglect  in 
^bat  county,  while  engaged  in  their  busl- 
dess  there.  After  demurrer  filed  to  the 
complaint,  the  court  below  refused  to 
change  the  place  of  trial,  on  the  ground 
"that  the  defendants  are  shown  by  the 
complaint  to  be  an  association,  and  en- 
gaged in  business  as  such  in  the  county  of 
Nevada,  where  tbe  alleged  cause  of  action 
accrued,  and,  as  appears  by  tbe  complaint 
herein,  the  alleged  injury  was  inflicted; 
and  that  as  such  association  they  were, 
under  section  16  ot  article  12  ot  the  consti- 


tution of  the  state  ot  California,  liable  to 
be  sued  in  the  county  of  Nevada,  where 
the  cause  of  action  accrued."  The  only 
argument  made  against  this  ruling 
seems  to  be  that  tbe  complaint  does 
not  make  It  evident  that  the  associa- 
tion mentioned  possessed  any  of  "the 
powers  or  privileges  of  a  corporation,  'and 
that  the  word  "association,  "as used  in  the 
section  of  the  constitution  supra,  was  in- 
tended to  mean  such  an  association  as  did 
possess  such  powers  and  privileges;  and 
that,  unless  such  allegation  descriptive  ot 
the  character  of  the  association  did  ap- 
pear in  the  complaint,  it  would  not  ap- 
pear therefrom  that  such  an  association 
was  meant  as  that  to  which  the  constitu- 
tional provision  had  reference.  The  lan- 
guage of  that  section  of  the  constitntloo 
Is:  "A  corporation  or  association  may  be 
sued  in  the  county  where  the  contract  is 
made  or  is  to  be  performed,  or  where  tbe 
obligation  or  liability  nrises, or  the  breach 
occurs,"  etc.  It  is  evident  that  the  words 
"corporation  or  association"  do  not  con- 
vey the  idea  tbat  the  association  meant 
was  to  have  any  "corporate  powers  or 
privileges,"  and  there  is  nothing  else  in  the 
section  itself  which  gives  color  or  makes 
a  suggestion  that  the  word  "association' 
Is  intended  to  signify  anything  else  than 
tbat  word,  standing  alone,  would  ordi- 
narily be  taken  to  mean.  We  think  tlie 
court  below  was  right,  and  that  Its  order 
should  be  affirmed,  and  so  advise. 

We  concur:    Yanclief,    C.;     Fitzobb- 

AI.D,  C. 

Pkr  Curiam.  For  the  reasons  given  in 
tbe  fnremoing  opinion  tiie  order  appealed 
from  is  alUrmed. 


(«  Cal.  WO 

Brill  v.  Shivelt  et  al.    (No.  14,.558.) 
(Supreme  Court  of  CcUlfomia.    Marvli  2S,  U93.) 

RiS  JODIOATA. 

In  aa  action  to  toreolose  a  mortgage.  • 
subsequent  mortgagee  was  made  a  party  defend- 
ant, and  answered,  praying  that  the  surplus,  if 
any  should  remain  after  paying  the  prior  mort- 
gage, should  be  applied  to  the  payment  of  tbe 
subsequent  mortgage.  Held,  that  tbe  judgment 
in  such  action  was  not  a  bar  to  an  action  to  fore- 
close the  subsequent  mortgage,  which  covered 
two  distinct  tracts  of  land,  one  of  whioh  was  not 
involved  in  the  previous  action. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county  ;  William  P.  Wadb. 
Judge. 

Action  by  Brill  against  Sblvely  and 
others  to  foreclose  a  mortgage.  Jude- 
ment  for  plaiutlft.  Defendants  appeal. 
Affirmed. 

Henry  Hleecher,  W.  I.  Foley,  and  Geo.  I. 
Cochran,  lor  appellants,  hick nel  &  Denis 
and  fi.  P.  Hatch,  for  respondent. 

Sharpstein,  J.  This  appeal  is  from  a 
Judgment  and  order  denying  defendants' 
motion  for  a  new  trial  in  anuction  tof<ire- 
close  a  mortgage  exwuted  by  defendanty 
to  plaintiff.  "The  mortgage  embraces  two 
distinct  tracts  of  land,  which,  for  con- 
venience, we  shall  designate  as  tracts  1 
and  2.  tlpon  tract  2  there  was  a  mort. 
gage  prior  to  plaintiff's,  which  was  forfr 
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closed  before  this  action  was  coininencpcl. 
In  that  action  plaiiitlR  was  made  a  party, 
an  rluSmins  some  Interest  subsequent  to 
and  subject  to  the  lien  of  tlie  plaintiff  fn 
that  action.  The  plaintiff  herein  filed  an 
answer  in  that  action.  In  which  he  set  out 
the  niortfruKO  which  be  held  npon  Raid 
tracts  1  and  2,  and  prayed  that,  If  any  sur- 
plus should  remain  after  applyin'^  the 
KHiae  to  the  amounts  due  on  suld  prior 
raortgace,  the  same  be  appllsd  to  the  pay- 
ment of  the  niortKaRe  of  the  plaintiff  here- 
in, defendant  in  said  action,  to  foreclose 
said  prior  mortgage.  It  nowhere  appears 
that  tract  1  was  in  any  way  involved  In 
the  action  to  foreclose  the  mortfrage  prior 
to  tbt)  plaintiff's  on  said  tract2,  bntappel- 
lants  contend  that  the  }adgment  in  that 
case  Is  a  bar  to  this  action,  and  that  the 
conrt  below  erred  in  holding  thatit  Is  not. 
It  Is  sufficiently  clear  to  as  that  tbe  Judg- 
ment in  that  case  did  not  and  could  not 
affect  any  land  or  Interest  ontside  of  the 
tract  involved  In  that  action.  Tbe  plain- 
titrs  mortgage  embraced  two  tracts,  one 
of  -which  only  was  Involved  In  that  ac- 
tion. The  other  was  as  much  outside  of 
that  action  as  if  it  bad  been  mortgaged  to 
the  plaintiff  In  a  separate  mortgage.  It 
conid  not  be  foreclosed  in  an  action 
brought  to  foreclose  a  mortgage  upon 
another  and  separate  tract  of  land.  No 
bar  to  tblB  action  Is  shown,  and,  no  other 
defence  appearing  In  tbe  record,  tbe  Jndg- 
ment  and  order  must  be  atflrmed. 

We  concur:  McFahland,  T-:  Hakkison. 
Patekson,    J.;     Garouttk.    J.;     De 
VEN.  I. 


Id. 


gs  Cal.  676 

Habbib  et  a/.  T.  Harrison  0t  a/.    (No.l4,- 

874.) 

(Supreme  Court  of  Calif  omia.   March  26, 1898.) 
Watkk  and  Wateb-Couimbs  —  QniiTiNO  Titlb— 

F.TIDBHCE— FlEADIXO— JODOMENT  —  APFOBTION- 
MEST. 

1.  Where  a  witness  in  an  action  to  quiet 
title  to  the  right  to  nee  certain  water,  alleged 
to  flow  natarally  through  a  speoified  stream,  tea- 
tlfled  that  be  bad  measured  tbe  water  in  sucti 
stream,  and  gave  the  result  of  bis  measurement, 
and  defendants  sought  to  show  that  there  was 
more  than  the  average  amount  of  water  in  tbe 
creek  st  the  time  of  such  measurement,  tbe  trial 
conrt  properly  sustained  objections  to  questions 
put  to  such  witness  as  to  the  comparative  amount 
of  water  in  other  streams  at  points  not  stated ; 
notbinKbeing  shown  as  to  their  length,  eta. 

2.  Wbere  tbe  complaint  alleged  a  right  to 
nse  the  water,  and  "also  the  right  to  divert 
from  its  natural  channel,  and  to  use  for  irrig^at- 
ing  and  domestio  purposes,  all  the  waters"  of  the 
stream,  the  words  "also  therigbttodivert,"  etc., 
are  mere  surplusage,  and  do  not  vitiate  tbe  com- 
plaint. 

S.  Wliere  plaintiffs  alleged  that  tbey  were  en- 
titled to  all  the  water  of  tbe  stream,  and  de- 
fendants denied  that  they  were  entitled  to  any  of 
it.  and  the  court  found  that  plaintiffs  were  enti- 
tled to  a  portion  of  tbe  water  only,  and  that,  to 
make  the  water  available  for  irrigating  pur- 
p<*"es,  it  was  "necessary  that  tbe  full  flow  of  the 
stream  be  used  at  once, "  tbere  was  no  error  in 
th«^  decree  apportioning  to  plaintiffs  tbe  full  flow 
of  the  water  every  8>^  days  out  of  7,  and  to  de- 
fendants snuh  flow  the  other  S^  days. 

In  bank.  Appeal  from  superior  conrt, 
San  Bernardino  county;  Joun  Lb  Caup- 
HKL-L.,  J  ndge. 

Cal.Rep.  29-81  P.— 7 


Action  by  William  V.  Harris  and  otberg 
against  A.  Harrison  and  others.  From 
the  Judgment  of  the  superior  court,  de- 
fendants appeal.    Affirmed. 

Willis,  Cole  tft  Craig,  for  appellants. 
Bareloy  &  Wllsoa,  for  respondents. 

McFarlanr,  J.  Thisactlon  wasbrought 
to  qnlet  plnlntlffH'  title  to  the  right  to  the 
use  of  certain  water,  alleged  to  flow 
naturally  through  a  stroam  called  "Har- 
rison Canon."  Judgment  was  rcndei-ed 
for  plaintiffs,  and  defendants  appeal. 

Plaintiffs  and  defendants  are  tbp  own- 
ers of  adjoining  land;  defendants'  land 
lying  on  Harrison  canon,  above  and  to 
the  north  of  the  land  of  plaintiffs.  The 
real  merits  of  tbe  case,  underlying  Inci- 
dental points  of  pleading  and  practice, 
rest  upon  the  issue  whether  or  not  there 
Is  any  water-course  in  Harrison  canon. 
Defendants  undertook  to  maintain  by 
their  evidence  that  the  general  character 
of  Hnrri^on  canon  was  that  of  a  dry, 
sandy  gulch,  with  practically  no  running 
water  in  it,  except  during  great  and  an- 
nsunl  raln-stnrms,  when  temporary  tor- 
rents bring  down  large  masses  of  sand 
and  debris,  which  fill  up  the  galcb  and 
so  change  It  that  It  conld  not  be  said  to 
have  any  well-defined  bed  or  banks;  that 
ordinarily  there  was  no  water  in  the 
canon,  except  a  little  that  oozed  out  of 
two  springs  on  defendants'  land.  In  quan- 
tities too  small  to  form  a  current  strong 
enough  to  flow  down  to  plaintiffs' land; 
and  that  defendants,  by  digging  Into  said 
springs  and  removing  obstructions,  de- 
veloped a  small  stream,  which  they  use 
to  irrigate  their  land.  Plaintiffs  intro- 
duced evidence  tending  to  show  the  con- 
trary of  defendants'  contention;  and 
tending  to  prove  that  there  always  has 
been,  and  is,  a  natural  stream  of  water 
running  down  said  canon  to  und  upon 
plaintiffs'  land.  Independent  of  said  an- 
usual  storms.  Tb«  Judge  of  the  court, 
with  counsel  for  both  parties,  and  a  civil 
engineer,  (Finkle,)  visited  the  premises, 
and  observed  the  various  points  alluded 
to  in  the  testimony.  The  evidence  was  cer- 
tainly very  conflicting;  and,  without  re- 
viewing It  here  in  detail.  It  is  sufficient  to 
say  that  its  character  is  such  that  the 
flndlng  of  the  lower  court  that  there  was 
a  water-course,  as  claimed  by  plaintiffs, 
must  be  taken  as  final. 

We  do  not  think  that  the  conrt  erred  in 
sustaining  the  objections  to  two  certain 
questions  asked  by  appellants  of  the  wit- 
ness Finkle.  The  witness  had  testified 
that  he  had  measured  the  water  In  Har- 
rison canon  when  he  visited  It  with  the 
Judge  of  the  court,  as  above  stated,  and 
had  given  the  result  of  his  measurement; 
and  appellants'  counsel  then  asked  him 
this  qni-stlon :  "  What,  If  any,  comparison 
does  a  flow  of  water  out  of  streams  or 
springs  bear  this  year  to  that  of  the  pre- 
ceding year?"  And  the  witness,  having 
stated  that  he  had  "this  year"  also  meas- 
ured certain  other  named  streams  coming 
from  the  mountains  Into  the  San  Ber- 
nardino valley,  was  then  asked  this  ques- 
tion: "Now,  then,  what,  If  any,  is  the  in- 
crease or  decrease  of  any  of  the  streamii 
that    you  have    mentioned,— City  creek. 
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Plunge  cre«k,  or  the  other  fltreamn  you 
have  mentioned, — on  the  north  Hl<le  of  the 
San  Bernardino  range,  this  year  as  com- 
pared with  the  preceding  years?"  Ob- 
jections to  these  two  qutRtlons  were  sus- 
tained, and,  we  tiiinlt,  correctly.  Appel- 
lants had  the  right  to  show,  if  they  could, 
by  appropriate  evidence,  tiiat  there  was 
more  than  theaverage  amount  of  water  In 
Harrison  canon  at  the  time  Finkle  meas- 
ured it.  This  they  roiglit  iiave  done  by  the 
direct  testimony  of  witnesses  who  knew 
the  fact,  If  there  were  such,  or  i)y  proof  of 
such  circumstances  as  an  unusual  rain-fall 
that  year  at  the  place,  etc.  But  the  com- 
parative amount  of  water  in  other 
streams,  at  points  not  stated,  in  a  range 
of  mountains,  nothing  being  shown  as  to 
their  lengtli,  water-slieds,  etc.,  is  too  gen- 
eral and  remote  to  be  proper  evidence  of 
the  fact  sought  to  be  proven. 

2.  There  is  some  foundation  for  appel- 
lants'criticism  of  the  complaint;  but  we 
think  it  must  be  held  as  sufficient,  at  least 
In  the  absence  of  a  special  demurrer.  The 
averments  are  not  as  direct,  and  are  not 
as  well  connected  in  logical  sequence,  as 
they  should  have  been,  but  it  sufliclently 
appears  therefrom  that  plaintiffs  were  the 
owners  of  certain  laud ;  that  there  was  a 
stream  of  water  naturally  flowing  to  and 
upon  said  land;  and  that,  by  their 
riparian  ownership  of  the  land,  they  were 
entitled  to  have  the  ase  of  said  water  up- 
on said  land.  We  do  not  think  that,  as 
contended  by  appellants,  the  complaint 
merely  declares  on  a  right  acquired  by  ap- 
propriation. The  complaint  contains  this 
language:  "Also  the  right  to  divert  from 
its  natural  channel,  and  to  use  for  irrigat- 
ing and  domestic  purposes,  ail  the  waters 
of  that  certain  stream,"  etc.  So  far  as 
the  sufficiency  of  the  statement  of  the 
cause  of  action  Is  concerned,  the  use  of  the 
words  "right  to  divert"  and  "for  Irriga- 
tion "are  nnnocessary.  If  plaintiffs,  by  vir- 
tue of  their  ownership  of  the  land,  bad  the 
right  to  have  the  natural  flow  of  the 
water,  they,  of  coarse,  had  the  right  to 
divert  and  nse  it  for  irrigating  their  land, 
at  least  as  against  ttie  defendants,  who 
were  opper  riparian  proprietors;  but  the 
nse  of  these  words  does  not  vitiate  the 
statement  of  the  cause  of  action.  So  far 
as  this  point  is  Involved,  they  may  be 
treated  as  surplusage,  although  some  Im- 
portance may  perhaps  be  attached  to 
them  when  considering  the  relative  rights 
of  the  two  sets  of  riparian  proprietors  to 
the  use  of  the  water  of  the  stream  for  ir- 
rigating their  respective  lands. 

3.  The  most  important  question  of  law 
involved  In  the  case,  (alth^vieih  not  much 
argued  In  the  briefs.)  ariises  out  of  the 
form  of  the  judgment.  The  court  found 
"that.  In  order  that  the  water  of  said 
stream  maybe  made  available  forthe  pur- 
poses of  Irrigation  to  advantage,  it  is  nec- 
essary that  the  full  flow  of  the  stream  be 
used  at  once;"  and  it  was  decreed  in  the 
judgment  that  plaintiffs  are  the  owners 
of,  and  entitled  tu  the  full  flow  of,  the  wa- 
ter, every  3%  days  out  of  every  7  days,  and 
that  defendants  are  entitled  to  such  flow 
for  ti}i  days  out  of  every  7,  and  plaintiffs' 
title  to  such  flow  is  quieted.  Appellants 
contend  that  the  above  finding  and  the 


judgment  are  outside  of  the  Issnes  made 
by  the  pleadings.  Plaintiffs  alleged  in 
their  complaint  that  they  were  entitled  to 
the  flow  of  "all  the  waters"  flowing  in 
Harrison  canon;  and  defendants,  in  their 
answer,  dented  that  plaintifis  were  enti- 
tled to  the  flow  of  any  of  said  waters. 
The  court  found  and  decreed,  snbstantial- 
ly,  that  plaintiffs  were  entitled  to  theflow 
of  some  of  said  waters,  but  not  of  all,  and 
that  their  right  to  have  the  waters  of  said 
creek  flow  down  to  and  upon  their  land 
was  subject  to  the  use  of  said  waters  by 
defendants  as  upper  riparian  proprietors. 
Now  a  plaintiff  in  an  action  to  quiet 
title,  or  in  an  action  of  ejectment,  does 
not  lose  bis  case  by  a  failure  to  estab- 
lish his  title  to  the  whole  of  the  prop- 
erty described  in  his  complaint.  He  may 
recover,  upon  sufficient  proof, either  a  seg- 
regated part  of  the  premises  sued  for,  or 
an  undivided  interest  therein.  And  so,  if 
the  judgment  in  the  case  at  bar  had  been 
for  a  certain  part  of  the  continuous  flow 
of  the  stream,  as,  for  Instance,  one-half 
thereof,  or  a  certain  number  of  Inches, 
there  could  have  been  no  objection  to  Its 
form.  In  that  event,  plaintiff  would  have 
simply  recovered,  in  the  ordinary  way,  a 
part  of  the  property  for  which  he  sued. 
But  could  the  court  apportion  the  nse  of 
the  water  between  the  parties,  as  was  at- 
tempted to  be  done  by  the  judgment? 

According  to  the  common-law  doctrine 
of  riparian  ownership,  as  generally  de- 
clared In  England  and  In  most  of  the 
American  states,  upon  the  facts  in  the 
case  at  bar,  the  plaintiffs  would  be  enti- 
tled to  have  the  waters  of  Harrison  canon 
continue  to  flow  to  and  npon  their  land 
as  tbe.v  were  naturally  accustomed  to 
flow,  without  any  substantial  deteriora- 
tion in  quality  or  diminution  in  qnanti- 
ty.  But  In  some  of  the  western  and  son  th- 
westem  states  and  territories,  where  the 
year  is  divided  into  one  wet  and  one  dry 
season,  and  Irrigation  Is  necessary  to  suc- 
cessful cultivation  of  the  soil,  the  doctrine 
of  riparian  ownership  has  by  judicial  de- 
cision been  modified,  or  rather  enlarged. 
BO  as  to  inelade  the  reasonable  ttse  of  nat- 
ural water  for  irrigating  the  riparian 
land,  although  such  use  may  appreciably 
diminish  the  flow  down  to  the  lower 
riparian  proprietor;  and  this  must  be 
taken  to  be  the  established  rule  in  Cali- 
fornia, at  least  where  irrigation  is  thus 
necessary.  Lux  v.  Haggin,  69  Cat.  S94, 10 
Pac.  Bep.  674.  Of  course,  there  will  be 
great  difflcolty  in  many  cases  to  deter- 
mine what  is  such  reasonable  use;  and 
"what  Is  such  rensonahle  use  is  a  question 
of  fnct,  and  depends  upon  the  circumstan- 
ces appearing  in  each  particular  case." 
Lnz  V.  Haggin,  supra.  The  larger  the 
number  of  riparian  proprietors  whose 
rights  are  involved,  the  greater  will  be  the 
difficulty  of  adjustment.  In  such  a  case, 
the  length  of  the  stream,  the  volume  ul 
water  in  it,  the  extent  of  each  ownership 
along  the  banks,  the  character  of  the  soil 
owned  byeach contestant, thearea  sought 
to  be  irrigated  by  each, — all  these  and 
many  other  considerations  must  enter  in- 
to the  solution  of  the  problem ;  but  one 
principle  is  surely  established,  namely, 
that  no  proprietor  can  absorb  all  the  wa- 
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ter  of  the  stream,  no  as  to  allow  none  to 
flow  dowD  to  hlB  neighbor.  In  the  case 
at  bar  only  the  rlKhtsot  two  riparian  pro- 
prietora  are  to  be  considered.  None  other 
are  Involved.  And  the  amoant  of  water 
in  the  stream  Is  so  small  that  it  is  appar- 
ent that  defendants  cuald  not  ase  It  for 
any  usefol  irrigation  without  practically 
absorbing  it  all,  and  leavinff  none  to  flow 
down  to  plaintiffs'  land.  There  was  suffi- 
cient evidence  to  warrant  the  flndlnK  of 
the  court  that  in  order  to  Irrigate,  "it  is 
necessary  that  the  full  flow  of  the  stream 
be  used  atonce. "  But  defendants,  as  well 
as  plaintiffs,  were  entitled  to  a  reasonable 
use  of  the  water  for  irrigation ;  and  the 
rights  of  either  could  be  declared  or  pre- 
served by  an  attempted  division  of  the 
flow  of  the  water  without  reference  to 
time.  The  only  way,  tbereloro,  to  preserve 
those  rights,  and  to  render  them  benefi- 
cial, was  to  decree  to  the  parties  theuHe  ot 
the  full  flow  of  the  stream  during  ulter- 
nate  periods  of  time;  and  we  do  not  see 
why  the  court  could  not  decree  a  division 
of  the  use  of  the  water  according  to  that 
method,  when  there  was  no  other  method 
by  which  it  could  be  done.  And  that  the 
division  was  a  Just  one,  and  not  erroneous- 
ly determined  npon,  seems  clear.  The  evi- 
dence showed  that  the  arable  and  ir^ 
rigable  land  of  each  party  was  about 
eqaal  in  area ;  and  there  is  no  contention 
that  the  division  was  not  equitable,  pro- 
vided that  all  the  other  facts  were  correct- 
ly found  by  the  court. 

We  see  no  difficulty  in  the  point  that  the 
pleadings  do  not  support  the  Judgment. 
We  see  no  reason  why  a  court  of  equity, 
in  a  case  like  this,  could  not  decree  such 
an  adjustment  of  disputed  water-rights  as 
was  decreed  in  this  case  npon  the  ordi- 
nary pleadings  In  an  action  to  quiet  title. 
Under  sncb  pleadings  the  rights  of  the 
parties  to  and  in  the  property  involved 
are  at  issue,  and  the  court  has  Jurisdic- 
tion to  definitely  and  Anally  determine 
them.  The  pleadings  in  this  case,  bow- 
ever,  set  up  the  rights  of  the  parties  to  Ir- 
rigate their  respective  lands  by  the  use 
of  the  water-right  in  litigation ;  and  it  Is 
difficult  to  see  what  farther  pleadings 
were  necessary. 

There  was  some  contradictory  evidence 
as  to  whether  plaintiffs'  ditch  or  flume 
extends  npon  the  land  of  defendants,  and 
there  is  something  on  that  subject  in  the 
briefs;  but  It  Is  sufflclent  to  say,  on  this 
point,  that  the  Judgment  does  not  give 
plaintiffs  any  right  to  maintain  a  ditch  on 
defendant's  land,  or  to  go  on  it  tor  any 
pnrpose.    Judgment  and  order  affirmed. 

Weconcnr:  Ds Haven,  J.;  Sbarpbtein, 
J.;    Patkbson,   J.;    Harrison,    J.;    Qa> 

ROOTTB,  J. 

94    Cttl.    1  _____ 

Stoi.l  et  al.  v.  Beecber  et  al.  (No.  14,462.) 
(Supreme  Court  of  Calif  omia.   Harch  25, 1893.) 

BOUNDABICB— MOmnfBNTS— COUBSES  AMD  DlB- 

TAS0B8— CoinrL,ioT. 
Where,  in  an  action  to  recover  possession 
of  land,  the  eviden'^e  is  cnnflictiag  as  to  ttie  true 
location  of  a  station,  wbicti  is  described  as  a 
natural  monument,  and  is  located  in  a  diSerunt 
place  by  the  courses  and  distances,  the  natural 
monument  will  control. 


In  bank.  Appeal  from  snperlor  conrt, 
Los  Angeles  county;  J.  W.  McKinlbv, 
Judge. 

Action  by  Stoll  and  others  against 
Beecher  and  others.  Judgment  for  plain- 
tiffs.   Defendants  appeal.    Affirmed. 

A.  J.  King  and  R.  Dunnigan,  for  appel- 
lants. D.  L.  Russell  and  W.  8,  Waters, 
for  respondents. 

Patrrson,  J.  This  Is  an  action  to  re- 
cover possession  of  a  tract  of  land  in  Los 
Angeles  county.  It  Is  described  In  the 
complaint  and  In  thejudgmentas  follows: 
"All  that  certain  tract  ot  land  in  said 
connty,  lying  between  Promenade  avenne 
on  the  east,  and  the  line  of  ordinary  high- 
water  mark  of  the  Pacific  ocean  on  the 
west,  and  between  the  lines  ot  Ocean 
avenue  on  the  south  and  Front  street  on 
the  north,  according  to  the  map  of  Bouth 
Santa  Monica,  made  by  Rumble  &  Gaert- 
ner,  surveyors,  •  •  •  to  wtaicb  map 
reference  is  made  for  farther  description 
and  certainty.  The  lines  of  said  Ocean 
avenne  and  of  said  Frontstreet  being  con- 
sidered, however,  us  extended  westerly  to 
the  said  line  of  ordinary  high-water  mark 
on  the  Pacific  ocean."  Judgment  was 
entered  In  favor  of  the  plaintiffs,  and  the 
defendants  have  appealed  from  thejudg- 
ment,  and  from  an  order  denying  their 
motion  for  a  new  trial. 

The  only  point  made  by  appellants  is 
that  the  findings  are  contrary  to  the  avl> 
dence.  There  are  no  speciflcations  In  the 
statement  as  to  the  insufficiency  ot  the 
evidence,  but,  as  no  objection  has  been 
made  on  that  ground,  we  proceed  to  con- 
sider the  merits  ot  appellants'  contention. 
It  Is  claimed  byappellantethatneltherthe 
patent  of  the  Rancbo  la  Ballonu  norths 
deed  of  Nancy  T.  Lucas  Includes  In  its  de- 
scription any  of  the  land  in  controversy. 
Whether  this  contention  be  sound  or  not 
depends  upon  the  qnestlon  as  to  the  prop- 
er location  of  station  31  of  the  Ballona 
raneho.  Appellants  contend  that  It  is  lo- 
cated in  an  arroyo  on  the  bluff  above  the 
sea-shore.  The  question  was  one  of  fact 
to  be  determined  by  the  court  on  all  the 
evidence  in  thecase.  In  finding  that  plain- 
tiffs were  the  owners  of  the  land  In  con- 
troversy, the  court  necessarily  found  that 
the  station  was  not  on  the  bluff,  but  on 
the  seR-».hnre;  and  we  think  the  finding 
Is  Buiiported  by  the  evidence.  The  north- 
west corner  of  the  Ballona  rancho  is  iden- 
tical with  the  south-east  corner  of  the 
Rancho  Santa  Monica  ySan  Vicente.  The 
description  of  the  laud  in  The  patent  of 
the  Santa  Monica  rancho  commences  with 
the  words:  "Beginning  on  the  sea-shore, 
at  station  number  thirty-one  of  the  '  Bal- 
lona' rancho."  Thedecreeof confirmation 
recited  in  the  patent  of  the  Ballona  rancho 
describes  the  land  as  "a  certain  tract  of 
land  in  Los  Angeles  county,  west  of  the 
city  of  Los  Angeles  about  three  leagues, 
and  bordering  on  the  sea-shore,  called  the 
'Ballona."*  The  plat  referred  to  In  the 
patent  shows  that  the  north-west  corner 
of  the  rancho  is  on  the  sea-shore,  as  stat- 
ed in  the  patent  of  the  Santa  Monica  y 
San  Vicente,  and  all  of  the  agreements, 
decrees,  and  conveyances  through  which 
plaintiffs  deraign  title  tend  to  establish 
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the  saine  fact.  Wr!);ht,  a  witnefls  for 
pIaintiBB,t(!8tifled  that  he  was  a  aurveyor, 
and  bad  surveyed  the  land ;  that  the  west 
line  of  the  rancho.aa  shown  In  the  patent, 
Burrey,  and  map,  was  not  the  same  aa  it 
was  shown  to  be  in  theanrvey  and  map 
of  South  Santa  Monica;  that  'the  weat 
line  of  tho  patent  iuclndns  the  land  in  con- 
troversy," Fisher,  a  aurveyor  called  on 
behalf  of  defendants,  testitiad  on  cross- 
examination  that  "the  bonndaries,  aa 
called  fur  in  the  title-deeds  of  plaintltrs, 
(which  are  here  now  shown.)  embrace 
and  include  the  land  in  controversy.  The 
west  line,  as  called  for  in  said  title,  I)eing 
the  Pacific  ocean,  and  the  lands  in  contro- 
versy being  east  of  and  above  the  line  of 
ordinary  hi^b-water  mark  of  said  Pacific 
ocean.  It  tbe  entire  west  line  from  the 
point  where  the  southern  boundary  of  the 
La  Balloua  intersects  or  toocbes  the  Pa- 
cific ocean  was  rnn  in  accordance  with  the 
calls,  courees,  and  distances  as  called  for 
In  tbe  patent  and  survey  of  said  La  Bal- 
lona  rancho,  to  station  thirty-one,  its 
north-west  corner,  then.  In  that  case,  the 
land  in  controversy  would  lie  east  of  and 
above  said  line  so  ran."  All  tbe  witnesses 
testified  that,  if  station  No.  81  were  locat- 
ed at  ordinary  high-water  mark  on  the 
sea-shore,  as  called  for  in  the  survey  and 
patent,  ajid  tbe  west  line  ot  the  rancho 
'Were  rnn  according  to  tbe  calls,  courses, 
and  distances  given  in  tbe  survey,  all  of 
tbe  land  in  controversy  would  be  east  of 
and  above  said  west  line;  and  that,  If  the 
lines  ot  Ocean  avenue  and  Front  street 
were  extended  westerly  to  the  line  of 
ordinary  high-water  mark,  all  tbe  land 
in  controversy  would  li«  between  tha 
lines  ot  said  Ocean  avenue  and  Front 
Ntreet.  so  extended,  and  above  and  east 
of  the  line  ot  onilnary  high-water  mark. 
It  is  true,  four  of  the  live  witnesses  testi- 
fied tliat  stntion  31,  according  to  tbe 
rourses  and  distances  given  in  the  survey 
is  located  in  tbe  arroyo  on  the  bluB ;  but 
tho  most  that  can  l)e  said  is  that  there  la 
a  conflict  In  the  evidence.  Where  there  is 
a  coufiU-t  08  to  the  true  location  ot  a  sta- 
tion, which  is  described  as  a  natural  mon- 
iMiK'nt,  and  is  located  in  a  different  place 
liy  I  he  courses  and  distances,  the  natural 
iiioDument  will  control.  It  is  claimed  by 
iittpftllant  that  the  deed  from  Andres  and 
Hu rael  Machado  to  Nancy  T.  Lucas  did 
not  embrace  the  land  described  In  tbe  com- 
plaint. This  contention  also  is  based 
upon  the  assumiitlon  that  the  south-east 
corner  of  the  Sauta  Monica  y  San  Vicente, 
and  the  north-west  corner  of  tbe  Ballona 
Ih  in  the  arroyo,  and  not  on  the  sea-shore. 
Tbe  deed  and  the  decree  correcting  the 
same,  (entered  long  prior  to  the  com- 
mencement ot  this  action,)  In  describing 
I  he  land,  both  say,  "Commencing  at  a 
point  on  the  sea-shore  of  the  Pacific  ocean, ' 
ftc.  The  description  of  the  land  sought 
lO  be  recovered  was  properly  amended. 
The  assumed  extension  of  the  lines  of  the 
streets  fixed  with  certainty  the  exteriot 
boundaries  ot  the  tract,  and  rendered  it 
unnecGBHary  to  locate  them  by  courses 
and  distances.  The  affidavits  set  out  in 
the  transcript  are  not  authenticated,  as 
required  by  our  rule,  and  need  not  be  con- 
sidered.   A  glance,  however,  is  suflicieut 


to  show  that  they  allege  matters  clearly 
Incompetent. 

Judgment  and  order  afSrmed. 

We  concur:   Shakpstein,  T.  :  HAsaisox. 
T. :  McFamand,  T.  :  Gakoutte,  T. 


91    Cal.   M 

Westebn  Lumber  Co.  v.  Phuxips  et  ai. 
(No.  14,452.) 

(Supreme  Court  of  CdlliSom\a.    March  36, 1892.; 

minob  —  appkabanob  bt  qbneba.l  quardia.x— 
Spbcial  Akswbb— Fikdinos  ov  Faot— Waivkb. 

L  Under  Code  Civil  Free  t  873,  an  infant 
defendant  may  appear  by  his  greneral  Knardian 
in  an  action  to  enforce  a  Hen  for  materials  fur- 
nished for  a  certain  building. 

8.  Where  infant  defendants  hare  no  special 
or  separate  defense,  no  separate  answer  is  neces- 
sary, bnt  joinder  in  the  general  answer  of  de- 
fendants is  snlBnient. 

3.  Code  Civil  Froo.  \  684,  providing  tbat 
"findings  of  fact  may  be  waived  by  tbe  several 
parties  to  an  issue  Ot  fact, "  applies  to  infants 
as  well  as  to  adults. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court.  Loa  Angelni 
county;  Waltkr  Van  Dyke,  Judge. 

Action  by  the  Western  Lumber  Compa- 
ny against  Emma  A.  Phillips  and  others. 
Judgment  for  plaintiS.  Defendants  ap- 
peal.    Affirmed. 

TboamsJ,  Curran,  for  appellants.  Wil- 
son  &  Bulla,  tor  respondent. 

Belcher,  C.  This  is  an  action  to  en- 
force a  lieu  tor  materials  fnmished  for  and 
used  la  the  construction  of  a  bnllding  on 
land  owned  by  tbe  defendant  Emma  A. 
PhiliipB.  The  defendant  Gifford  was  tbe 
contractor  to  erect  the  building,  and  un- 
der contract  with  him,  as  tbe  duly-au- 
thorized aKent  of  tbe  owner,  tbe  materi- 
als were  furnished  by  plaintiff.  Tbe  oth- 
er deft^ndants  were  made  parties  to  tbe  ac- 
tion, because  they  claimed  to  have  some 
interest  lii  tbe  land  sought  to  be  subject- 
ed to  tbe  lien.  Gifford  tailed  to  appear, 
and  bis  default  wasduly  entered.  Two  of 
tbe  other  defendants  were  minors  who 
were  regularly  served  with  snmmons,  and 
appeared  and  answered  by  their  general 
guardian.  The  defendants  Joined  in  the 
same  answer,  and  the  only  Issuch  tendere<I 
thereby  were  as  to  the  furnishing  and  use 
ot  the  materials,  and  as  to  the  sum  which 
would  constitute  a  reasonable  attorney's 
tee.  At  the  trial  witnesses  were  sworn 
and  examined  on  both  sides,  and  at  the  , 
concliitiion  ot  the  testimony  findings  were 
waived,  and  the  case  8ubmitt«d.  There- 
alter  the  conrt  made  and  entered  its  de- 
cree, -whereby,  after  statintr  that  it  ap-  j 
peared  to  the  court  that  all  the  alleea-  ' 
tions  of  the  complaint  were  true,  excei>t 
as  to  the  amount  which  should  be  allowpi! 
as  attorney's  fee,  and  that  .indgment  I 
should  be  entered  in  favor  of  the  plaintiff  I 
for  the  sums  named,  aggregating  $759.37. 
and  tbat  tbe  same  was  alien  on  the  prem- 
ises described,  it  was  ordered,  adjudged, 
and  decreed  tbat  the  said  premises,  or  so 
mnch  thereof  as  might  be  necessary  to 
raise  the  amount  due  the  plaintiff,  be  sold, 
etc.,  and  that  ont  of  the  proceeds  of  the 
sale  the  sheriff,  after  deducting  bis  costs 
and  comtuisHion,  pay  to  tbe  pialutiH  tbe 
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amount  found  due  him,  nitli  interest 
tbereun  from  the  date  ol  tlie  decree;  and 
tbat  it  tbe  proceeda  should  bo  iiiHufflcient 
to  pay  tbe  whole  amount  found  due, 
with  interest,  coHts,  and  expenses  of  sale, 
then  tbat  tbe  cleric  of  tbe  court,  on  the 
comioK  in  of  the  return,  docliet  a  JudK- 
meut  againHt  GIford  for  tbe  amount  of 
the  deficiency.  From  this  judgment  all  of 
the  delendanta,  except  GlUord,  appeal  on 
tbe  judgment  roll. 

The  only  points  made  fpr  a  reversal  are: 
(1)  That  no  guardian  ad  litem  was  ap- 
pointed for  tbe  minors;  (2)  that  tbe  gen- 
eral juniardian  did  not  answer  specially  for 
the  iniuors,  but  joined  in  a  common  an- 
swer with  tbe  other  defendants ;  (8)  tbat 
tbe  minors  could  not  waive  findings  of 
fact;  (4)  that  tbere was  no  personal  judg- 
ment against  the  coutractor,  GlDord. 
We  see  no  merit  in  eitlier  of  tbese  points. 
When  an  infant  is  a  party  to  an  action, 
be  may  appear  by  bis  general  guardian. 
Section  372,  Code  Civil  Troc.  A  general 
guardian  is  authorized — indeed,  it  is  his 
duty — to  appear  for  his  ward.  Gronfler 
V  Pn.vrairol.  19  Cal.  629:  Smith  v.  McDon- 
ald, 42  Cal.  4ii4.  And  tbe  appearance  of  a 
general  guardian  is  sufScient  to  give  tbe 
court  jarlsdiction  of  the  persons  of  tbe 
infant  defendants.  Ricbnrdson  v.  Loupe, 
80  Cal.  49».  22  Pac.  Rep.  227. 

It  is  not  pretended  tbat  tbe  minors  hnd 
any  separate  or  special  defense,  and  we 
know  of  no  rule  of  law  or  pleading  re- 
quiring, in  such  a  case,  tbat  a  separate 
and  special  answer  be  filed  iu  their  behalf. 
The  Code  provides  that  Hndiugu  may  be 
waived  by  the  several  parties  to  an  issue 
of  fact.  Section  634,  Code  Civil  Proc. 
This  provision  includes  all  parties,  and 
must  be  held  to  apply  to  infants  as  well 
as  adults.  But  in  this  case  the  court  did, 
in  effect,  make  and  recite  flndlnes  of  fact 
and  conclusions  of  law  therefrom  in  the 
judgment.  The  judgment  was  sufficient 
in  form  against  Gitford,  but,  if  not,  the 
appellants  were  not  prejudiced  thereby. 
We  advise  that  tbe  judgment  be  affirmed. 

We  concnr:    Vaxclikf,  C.  ;  Foote,  C. 

Pkb  Ci'RiAM.  For  the  reasons  given  in 
tbe  foregoing  opinion  the  Judgment  Is 
affirmed. 


M    Cal.    W 

Goodrich  v.  Lathhop.    (No.  14,421.) 
(Supreme  Court  of  California.    March  26, 1892.) 

Rescission  of  Contract — Neolioemcs — Com- 
pensation. 
1.  Civil  Code,  i  8407,  provides  that  "resois- 
sioD  cannot  t>e  adjudged  for  a  mure  mistake,  un- 
less the  party  against  whom  It  is  adjndpred  can 
be  restored  to  substantially  ttie  same  position  as 
if  the  contract  had  not  been  made."  Plaintiff, 
knowing  that  defendant  bad  a  certain  lot  for 
sale,  went  to  examine  It,  with  a  vlevr  to  pur- 
chase, bat  by  mistake  looked  at  the  wrong  lot, 
wbich  was  satisfactory.  Believing  it  to  be  the 
lot  defendant  had  for  sale,  she  entered  into  a 
written  contract  for  the  purchase  of  defendant's 
lot.  Held,  that  plaintiff's  right  to  rescind  was 
not  defeated  by  tbe  fact  that  the  lot  had  largely 
depreciated  in  value  when  she  discovered  her 
mistake,  and  gave  notice  to  rescind,  the  words 
"same  position"  in  the  statute  being  used  with 
reference  to  the  subject  matter  of  tbe  contract, 
and  not  with  reference  to  a  obange  in  tbe  market 


value  of  the  property  which  was  the  subject  of 
such  contract. 

2.  If,  in  equity,  defendant  is  entitled  to  sny 
relief  by  reason  of  plalntiS's  mistake,  the  ooort 
can  award  full  compensation  therefor,  ander 
Civil  Code,  i  8408,  providing  that,  on  adjudging 
a  rescission,  the  party  to  whom  such  relief  la 
granted  may  be  required  to  make  any  compensa- 
tion to  tbe  other  which  jastlce  may  require. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  Wai.tkk  Van  Dyek, 
Judge. 

Action  by  Goodrich  against  Lathrop. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Reversed. 

C.  E.  Sumner,  tor  appellant.  H.  B.  Wes- 
terumn,  for  respondent. 

Garouttb,  J.  This  is  an  action  by  a 
vendee  to  rescind  a  contract  of  sale  of  real- 
ty, and  to  recover  money  paid  thereunder, 
upon  tlie  ground  tbat  tbe  contract  was 
executed  tlirongh  a  mistake  of  fact.  Judg- 
ment went  for  deienaant,  and  this  is  an 
appeal  from  tbe  Judgment  and  order  den.T- 
ing  a  new  trial.  Plaintiff,  knowing  that 
defendant  had  a  certain  lot  for  sale,  went 
to  examine  the  same,  with  a  view  to  pur- 
chase, hot  b.v  mistake  looked  at  a  differ- 
ent lot,  from  tbe  oue  defendant  bad 
for  sale.  She  did  not  see  defendant's 
lot,  but,  tbe  one  she  viewed  being  sat- 
isfactory, and  believing  it  to  be  tbe  lot  de- 
fendant had  for  sale,  she  entered  Into  a 
written  contract  of  purchase  with  defend- 
ant, the  description  in  said  contract  being 
tor  defendant's  lot.  Later,  upon  ascer- 
taining her  mistake,  she  gave  notice  of 
rescission,  and  brought  this  action  there- 
under. Defendant,  by  his  answer,  conced- 
ed the  mistake,  but  set  out  many  tacts 
tending  to  show  negligence  upon  her  part 
In  viewing  the  wrong  lot,  and  also 
claimed  tbat  the  lot  bad  Inrgel.v  depreciat- 
ed In  value  since  tbe  making  of  the  con- 
tract, and  that  consequently  be  could  not 
be  placed  in  stHtu  quo.  Under  tbe  au- 
thority of  Baraeld  v.  Price.  40  Cal.  542. 
these  facts  present  ample  ground  for  res- 
cission of  tbe  sale,  unless  the  defenses  set 
out  by  the  answer  are  sufficient  to  defeat 
it.  As  to  these  defenses  the  court  found 
"that  said  mistakes  were  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  plain- 
tiff," and  also  that  "defendant  cannot  be 
restored  to  substantially  tbe  same  posi- 
tion as  if  tbecontructhad  not  been  made;" 
and  upon  theseflndlnga  rendered  judgment 
for  defendant.  Section  3407  of  the  Civil 
Code  provides:  "  ifescission  cannot  be  ad- 
judged for  mere  mistake,  unless  the  party 
against  whom  It  Is  adjudged  can  be  re- 
stored to  substantially  the  same  position 
as  if  thecontractbad  not  been  made."  The 
words  "same  position,"  found  in  the  sec- 
tion, are  used  with  reference  to  the  subject- 
matter  of  the  contract;  and  the  fact  that 
the  market  value  of  tbe  property  may 
have  depreciated  while  out  of  the  posses- 
sion of  the  vendor  does  not  defeat  tite 
vendee's  right  of  rescission.  If  the  prop- 
erty can  be  returned  by  the  vendee  In  sub- 
Htuntiully  the  same  condition  as  wlien  h» 
received  It,  then  the  requirements  of  thia 
section  of  the  Code  are  fully  satisfied.  It 
in  equity  and  good  conscience  the  vendor 
is  entitled  to  any  relief  from  the  vendee  by 
reason  of  iier  mistake  in  tbe  premises,  then 
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section  3408  gl'^es  the  court  full  power  to 
do  what  justice  may  require  In  the  nature 
of  compeneatlon.  As  hns  been  previouBly 
noted,  the  defendant  set  out  various  tacts 
and  circumstances  tending  to  show 
that  the  mistake  of  plaintiff  was  occa- 
sioned by  her  own  negligence.  In  response 
to  these  allegations  of  the  answer  the 
court  made  the  single  finding  that  "these 
mistakes  were  caused  by  the  neglect  of  a 
legal  duty  on  the  part  of  plaintiff. "  Con- 
ceding that  the  facta  set  out  by  the  an- 
swer in  this  regard  constitute  a  good  de- 
fense to  the  action,  which  question  we  do 
not  decide,  yet  the  finding  of  the  court  Is 
a  conclusion  of  law,  and  can  only  be  con- 
sidered as  such.  It  follows  that  there  are 
no  findings  of  fact  made  by  the  court  upon 
this  defent^e,  and  we  are  unable  to  deter- 
mine upon  what  fact  or  state  of  facts  this 
conclusion  was  based.  Let  the  juds-ment 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:  De  Haven,  J.:  McFaki^axd. 
J.;  Patkuson,  J.;  Sharpstbin,  J.;  Har- 
bison, J. 

M  CaL  w 

Oaks  v.  Oaks.  (No.  14,544.) 
(Supreme  Court  of  Calif  omia.  March  2B,  1892.) 
Wife's  Befabatb  Pkopebtt. 
In  an  action  to  qaiet  title  it  appeared 
that  a  husband  purchased  property  witn  com- 
munity funds,  and  that  bis  wife  filed  a  declara- 
tion of  bomestead  thereon;  that  the  husband 
then  conveyed  the  premises  to  his  wife  as  a  gift; 
that  subsequently  he  wished  to  sell  the  land, 
but  the  wife  refused  to  ]oin  in  a  deed  unless  be 
paid  her  one-half  the  proceeds  of  the  sale;  that 
they  conveyed  the  premises  by  Joiat  deed,  and 
one-half  tbe  proceeds  were  paid  to  the  wife  by 
tlie  husband's  consent;  that  out  of  this  money 
the  wife  purchased  the  property  in  controversy. 
Held,  that  the  }oint  conveyance  was  an  abandon- 
ment of  tbe  homestead  under  Civil  Code,  J  1243, 
and  the  proceeds  paid  to  the  wife,  and  the  prem- 
ies purchased  with  them,  became  her  separate 
property. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Qreqo,  Judge. 

Action  to  quiet  title  by  W.  J.  Oaks 
against  Carrie  Oaks.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

J.  M.  Wilcoxon  and  Wllcoxou  &  Boiildlo, 
tor  appellant.  W.  B.  Dillard,  for  respond- 
ent. 

j'riDOsiiALD,  C.  Aotion  to  qniet  ploin- 
titfs  title  to  lot  4,  block  lOS,  in  the  city  of 
8an  Luis  Obispo.  The  allesrations  of  the 
e<MnT>Iaint,  which  is  in  the  usual  form,  but 
not  varified,  are  denied  by  the  answer, 
and  defendant,  by  her  cross-complaint, 
avers  title  to  the  lot  In  question  In  herself, 
and  asks  that  ber  title  thereto  be  quieted 
against  plaintiff.  FlalntiH  answered  the 
cross-complaint  by  a  general  denial,  and 
afterwards,  by  leave  of  the  court,  filed  a 
supplemental  answer  thereto.  In  which  be 
sets  up  a  declaration  of  homestead  on 
said  lot,  made  by  him  after  the  commence- 
ment of  this  action.  At  the  trial  plaintifl 
abandoned  his  complaint,  and  tbe  ease 
was  tried  by  the  court  upon  the  cross- 
complaint,  answer,  and  supplemental  an- 
swer thereto,  and  Judgment  given  in  favor 


of  tbe  defendant.  This  appeal  is  taken 
by  plaintiff  on  the  judgment  roll  with  a 
bill  of  exceptions. 

It  appears  that  plaintiff,  who  Is  tbe  hus- 
band of  defendant,  purchased  with  com- 
munity funds  certain  real  property  in  the 
city  of  San  Luis  Obispo,  on  which  he, 
with  his  family,  were  actually  residing 
when  the  defendant  filed  her  declaration 
of  homestead  thereon.  Afterwards,  on 
January  11, 1888,  plaintiff  conveyed  to  de- 
fendant by  deed,  said  premises  as  a  gift, 
and  in  1887  they  were  sold  for  $6,000  in 
excess  of  a  certain  mortgage  lien  thereon, 
or  this  sum  defendant  claimed  $3,000,  and 
refused  to  join  In  tbe  deed  unless  tlie 
same  was  paid  to  her,  and  put  In  her  own 
name.  This  sum  was  then  paid  to  ber 
by  the  purchaser,  with  the  consent  of  the 
husband,  and  thereafter  plaintiff  and  de- 
fendant joined  In  a  conveyance  of  said 
premises.  The  $3,000  received  by  defend- 
ant was  deposited  in  bank  by  ber  In  her 
own  name,  with  plaintiff's  knowledge 
and  consent,  and  thereafter  she  purchased 
for  $2,500  the  lot  In  controversy,  paying 
therefor  out  of  the  said  $3,000,  and  taking 
a  deed  thereof  !n  her  own  ntime.  It  fur- 
ther appears  that  afterthecommeneement 
of  this  action  plaintiff  tiled  for  record  a 
declaration  of  homestead  on  tbe  lot  In 
qneHtion,  but  the  declaration  was  not 
made  with  the  defendant's  consent.  It  is 
contended  by  appellant  that,  as  the  mar- 
riage relation  between  the  parties  herein 
has  never  been  severed,  the  wife  held  the 
proceeds  of  tbe  sale  of  the  homestead 
charged  with  the  same  trust  that  she  held 
the  title  to  the  bomestead,  and  that  when 
such  proceeds  were  Invested  in  another 
home,  It  became,  as  it  bad  always  been, 
community  property.  The  effect  of  the 
deed  from  plaintiff  to  defendant  conveylnif 
the  property  out  of  which  the  homestead 
was  carved  by  the  wife's  declaration,  was 
to  vest  in  her  the  legal  title,  subject  to 
the  husband's  rights  in  the  homestead, 
(Schuler  v.  Society,  64  Cal.  397, 1  Pac.  Rep. 
479;  Burkett  v.  Burkett.  78  Cal.  310.  20 
Pac.  Rep.  715;)  and,  so  long  as  the  prop- 
erty continued  to  be  impressed  with  the 
character  of  a  homestead,  it  could  not  be 
extinguished  during  the  existence  of  the 
marriage  relation,  except  by  tbe  joint  act 
of  husband  and  wife  in  the  mode  pointed 
out  by  the  statute.  In  the  caf>e  before  us, 
the  premises  from  which  the  homestead 
was  selected  by  the  wife  were  afterwards 
sold,  but  the  wife  refused  to  join  In  tbe 
deed  unless  tbe  sum  of  $3,000 — one-half  of 
the  proceeds  realized  from  said  sale — 
were  paid  over  to  ber,  "and  put  in  her  own 
name."  This  the  husband  consented  to, 
and,  after  receiving  said  sum  from  the 
purchaser  In  pursuance  of  such  consent, 
she  joined  with  her  husband  in  a  convey- 
ance to  the  purchaser  of  the  premiKes. 
This  joint  conveyance  was  an  abandon- 
ment of  the  homestead  under  section  1243 
of  the  Civil  Code,  and  the  proceeds  so  re- 
ceived by  her  from  said  sale  became  by 
virtue  of  the  deed  of  January  11, 1886.  her 
separate  property,  and  under  tbe  role  laid 
down  In  Schuler  v.  Society,  supra,  they 
became  her  separate  property  Independent 
of  the  deed.  It  therefore  follows  that  the 
Judgment  decreeing  the  lot  In  controversy 
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to  be  the  eeparftfe  t^roperty  ot  defendant, 
and  the  bnaband's  declaration  ol  home- 
Btead  thereon  to  be  void,  becanee  made 
witboat  ber  consent,  should  be  affirmed, 
and  we  ao  advise. 

We  concur:    Vanolibp,  C;  Footb,  C. 

Per  Curiam.  For  the  reasons  elven  in 
the  foregoing  opinion  the  judgment  Is  af- 
firmed. 


M  CaL  4* 
Green  et  al.  t.  Clif-ford.    (No.  14,276.) 

{Supreme  Court  cf  CaiVomia.    Marcti  26, 1892.) 

FLSADINO— MlCHi.NIC8'  LlBIIS— FUTDINIH— FAB- 
TIES. 

1.  A  coDDt  may  incorporate  by  reference  cer- 
tain general  averments  wuicb  are  in  a  previous 
count  in  the  same  pleading. 

2.  Flaintifl  furnished  materials  to  a  con- 
tractor, wbo  afterwards  abandoned  his  contract. 
In  an  action  tn  enforce  a  lien,  plaintiff,  after  tlie 
time  for  commencing  an  action,  amended  its 
complaint  by  malting  the  contractor  a  party. 
Held  that,  even  if  the  contractor  was  a  neces- 
sary party,  defendant  was  not  prejudiced  by  the 
amendment. 

3.  The  complaint  In  an  action  to  enforce  a 
mechanic's  lien  alleged  that  there  was  due  and 
owing  from  defendant  to  the  contractor,  on  the 
contract,  "an  amount  exceeding  the  sum  due  this 
plaintiff  as  hereinlieforu  stated;"  and  there  was 
a  finding  ot  the  court  to  the  same  effect.  Held, 
that  the  pleading  and  finding  were  full  enough 
to  cover  everything  necessary  on  the  subject. 

4.  A  contractor  is  not  a  necessary  party  to 
an  action  to  enforce  liens  for  ialx>r  and  materials 
furnished  after  the  abandonment  of  bis  contract. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  W.  P.  Wade,  Judge. 

Consolidation  of  several  actions  brought 
by  Green  and  others  against  Mrs.  R.  N. 
Clifford  to  enforce  liens  for  labor  and  ma- 
terials. Judgment  for  plaintiffs.  Defend- 
ant appeals.    Affirmed. 

nells,  Monroe  <ft  Lee,  tor  appellant. 
Wilson  A  Bulla,  JohnasoB  &  Borden,  Smith, 
Winder  &  Smith,  Scarborough  &  J.  F. 
Waterman,  E.  E.  Powers,  and  J.  L.  Mar- 
pby,  for  respondents. 

McFarland,  J.  This  Is  a  consolidation 
of  several  actions  brought  to  enforce  liens 
of  various  mechanics  and  material-men 
against  premises  owned  by  defendant, 
Clifford.  Judgment  was  rendered  in  favor 
of  tbe  plaintiffs,  and  defendant,  Clifford, 
appeals  from  tbe  judgment.  There  was 
no  motion  for  a  new  trial.  There  is  no 
bill  of  exceptions,  and  ail  the  points  made 
by  appellant  arise  upon  tbe  pleadings  and 
findings.  There  were  general  demurrers 
to  all  of  tbe  complaints,  and  also  demur- 
rers on  some  special  grounds.  There  is 
DO  contention  that  tbe  amounts  of  the 
liens  claimed  were  not  correct  and  just. 
Most  of  the  points  made  are  highly  tech- 
nical, and  we  will  not  attempt  to  notice 
all  of  them  In  detail. 

1.  Tbe  appellant,  dlttord,  on  December 
8, 1888,  made  a  written  contract  with  one 
Graham  for  tbe  construction  by  tbe  latter 
of  a  bouse  on  land  owned  by  ber  for 
^1.800.  This  contract  was  recorded  De- 
cember 4,  18S8;  and  immediately  after- 
wards Graham  commenced  work  on  the 
boose,  and  continued  It  until  December  26, 


1888, "  wheii  h«  abandoned  thfl  iontract 
and  fled  the  country."  He  had  given  a 
bond  to  Mrs.  Clifford  tor  the  faithful  per- 
formance of  the  contract,  and  on  said 
bond  one  Sylvester  was  a  surety.  Alter 
tbe  flight  of  Graham  the  building  waB 
completed  under  tbe  supervision  olSylves- 
ter;  and  appellant  contends  that  Sylves- 
ter, as  such  surety,  carried  out  the  said 
contract  of  Graham,  and  that,  therefore, 
the  rights  of  all  the  respondents  must  de- 
pend upon  and  be  measured  by  said  con- 
tract.  Upon  this  contention  many  of  ap- 
pellant's points  rest.  The  court,  howeV" 
er,  found  that  such  was  not  the  fact,  and 
that,  after  tbe  abandonment  by  Graham, 
Sylvester  was  merely  the  agent  and  fore- 
man for  defendant,  Clifford,  and  as  such 
agent  ordered  tbe  labor  and  materials 
mentioned  in  tbe  various  complaints,  ex- 
cept in  that  of  the  plaintiff  tbe  Western 
Lumber  Company.  As  there  is  no  evi- 
dence before  ns,  such  finding  must  be 
taken  as  true.  All  of  the  labor  and  ma- 
terials tor  which  tbe  liens  sued  on  were 
filnd  were  furnished  after  the  abandon- 
ment by  Graham,  and  to  the  appellant 
through  her  agent,  Sylvester, except  those 
furnished  by  said  Western  Lumber  Com- 
pany, which  will  be  separately  noticed 
hereafter.  Hence  the  contention  of  appel- 
lant that  the  Graham  contract  must  con- 
trol the  rights  involved  herein  cannot  be 
maintained,  aiid  all  tbe  incidents  of  that 
contention  fall  with  it. 

2.  Among  the  plaintiffs,  Green  claimed 
and  recovered  the  largest  amount;  and  it 
is  contended  that  all  of  his  complaint,  ex- 
cept the  first  count,  was  fatally  defective. 
Green  had  a  Hen  for  work  done  by  bimself, 
and  be  was  also  tbe  assignee  of  11  other 
lienholders;  and  It  was  necessary  for  him 
to  put  tbe  cause  of  action  upon  each  lien 
in  a  separate  count.  His  first  count  was 
plainly  divided  Into  distinct  paragraphs, 
accurately  designs  ted  by  Roman  numerals 
from  I.  toX.  Paragraph  1. contained  cer- 
tain necessary  averments  as  to  the  land 
owned  by  appellant  upon  wbich  the  build- 
ing was  erected,  etc.  Tbe  subsequent 
counts  commenced  in  this  way:  "Plaintiff 
hereby  refers  to  paragraph  I.  of  the  first 
cause  of  action,  hereinbeture  set  forth,  and 
expressly  makes  said  paragraph  a  part  of 
this  cause  of  action,  as  if  Incorporated 
herein."  And  appellant  contends  that, 
the  judgment  should  be  reversed  because 
paragraph  I.  of  tbe  first  count  was  not 
written  in  full  in  each  of  tbe  other  counts. 
It  has  never  been  tbe  settled  law  here  that 
the  preliminary  averments  of  a  complaint 
can  never  be  made  part  of  subsequent 
counts  by  apt  and  express  reference  and 
without  being  rewritten.  In  tbe  opinion 
of  the  court  in  Pennle  v.  Hildreth,  81  Cal. 
181,  22  Puc.  Rep.  898,  where,  in  a  second 
count,  it  was  averred  "that  certain  para- 
graphs of  the  first  count  are  true, "  the 
pleading  was  hostilely  criticised,  and 
certain  remarks  were  made  which  were 
obiter  dlctn;  but  nothing  upon  the  sub- 
ject was  there  decided.  In  Haskell  v.  Has- 
kell, 64  Cal.  266,  the  court  quotes  approv- 
ingly from  Chitty's  Pleadings,  as  follows: 
"But,  unless  the  second  count  expressly  re- 
fers to  the  first,  no  defect  therein  will  be 
aided  by  tbe  preceding  count. "    And  tbe 
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langnags  which  the  coDrt  Itaelf  iibcb  Ih 
BubstantluUy  to  the  aa  me  effect.  Olcourae, 
each  count  must  attind  by  iteelf;  but  it  la 
not  fatally  defective  because  It  lucor- 
puratea  by  reference  certain  genera  1  aver- 
ments which  are  iu  the  same  pleading, 
and  which  are  necessary  to  all  the  counts, 
if  the  reference  be  ru  plain  and  explicit  as 
to  leave  no  doubt  as  to  the  nieanlns. 
Such  pleading  is  not,  In  general,  to  be 
commended.  It  may  be,  as  it  has  been 
called,  "slovenly,"  but  It  Is  not  bad 
enough  to  upset  a  judgment. 

3.  As  before  stated,  the  Western  Iinmber 
Company,  one  of  the  plaintiffs,  furnished 
the  materials  covered  by  its  lien  to  Gra- 
ham before  be  abandoned  the  contract, 
in  Its  original  complaint,  it  did  not  malce 
Graham  a  party,  but  afterwards,  and 
after  the  statutory  time  for  commencing 
the  action,  It  amended  Its  complaint  by 
inulilng  said  Graham  a  party;  and  appel- 
lant contends  that  this  was  fatal  to  the 
validity  of  the  Judgment.  We  do  not 
know  of  any  law  which  makes  the  con- 
tractor a  necessary  party,  so  far  at  least 
as  the  rights  of  the  owner  of  the  building 
are  concerned;  and  the  contrary  was  sub- 
stantially decreed  in  Lumber  Co.  v.  Gar- 
rettson.  87  Cal.  596,  26  Pac.  Rep.  747.  But 
at  all  events  the  appellant  coulJ  not  be 
prejudiced  by  the  amendment  malting  Gra- 
ham a  party,  although  made  after  the  stat- 
utory time  for  commencing  the  action. 
ft  is  also  contended  that  there  is  no  aver- 
ment In  the  complaint  of  the  Western 
Lumber  Company  of  what  amount.  If  any, 
was  due  from  appellant  toGraham  on  the 
contract.  It  is  doubtful  it  this  point  Is 
raised  by  the  demurrer.  Dut  It  Is  averred 
that  there  is  due  and  owing  from  appel- 
lant to  said  (jraham,  upon  said  contract, 
"an  amount  exceeding  tiie  sum  due  this 
plaintiff  as  hereinbefore  stated  ;"  and  there 
is  a  finding  of  the  court  to  the  same  effect. 
Under  any  view  of  the  law  the  pleading 
and  tindinR  are  full  enough  to  cover  every- 
thing npcessary  in  this  ca<»e  to  have  been 
pleaded  or  found  on  the  subject. 

4.  Graham  was  certainly  not  a  neces- 
sary party  to  the  actions  brought  to  en- 
force liens  for  labor  and  materials  fur- 
nished after  the  abandonment  of  his  con- 
tract. 

6.  Many  points  are  made  as  to  alleged 
variances  between  some  of  the  averments 
of  the  various  coniplalnts  and  the  find- 
ings, but  we  see  no  variances  that  are  ma- 
terial, or  that  prejudice  the  substantial 
rights  of  appellant.  In  a  few  of  the 
counts  for  labor,  it  Is  averred  that  the 
laborers  were  hired  at  certain  specified 
waives  per  day,  but  it  is  alleged  tiiat  the 
hiring  was  by  appellant  through  her 
agent;  and  the  court  found  that  all  the 
amounts  tor  whirh  judgment  was  given 
were  "the  reasonable  value  of  said  work 
and  materials  done  and  furnished." 

So  far,  at  least,  as  appellant's  rights  are 
concerned,  there  are  no  valid  objections 
to  the  conRtltutionallty  of  the  mechanic's 
lien  law.  We  do  not  deem  it  necessary  to 
notice  at  large  tiie  many  other  minor 
points  made  by  appellant.  It  is  sufficient 
to  say  that  we  see  no  error  in  the  record 
-for  which  the  judgment  should  be  re- 
versed.   The  judgment  is  afhrmed. 


We  concor:  Garoutte.  J.:  Hakrison, 
J.:  Sbikpbtbin,  J.;  Db  Haven,  J.;  Pat- 
RRSON,  J. 

^~—^  M  Cal.  n 

STONKSirsR  et  ul.  v.  Kilbubn  et  al.   (No. 

14,629.) 

OSTtqn-mia    Oowrt   of   California.     March    16,    1892.) 

Buj.  or  ExcBPTiona — Refusal  to  Smix—Ar- 

PBAIi— EXCUBABLB  NsOLaOT. 

1.  An  order  ret usiox  to  settle  »  bill  of  ex- 
ceptions becaose,  owing  to  mistake  or  neglect, 
the  same  bad  not  been  presented  within  the  tlma 
prescribed  by  law,  is  appealable.  Eetolium  r. 
Crippen,  81  (^1.  367,  overruled. 

3.  Code  Civil  Proo.  i  473,  declares  that  a 
conrt  may  allow  an  answer  to  be  made  after  the 
time  limited  by  the  Code,  and  may  also  relieve 
a  party  from  a  Jadgment,  order,  or  other  "pro- 
ceeding" taken  against  him  ttarongh  his  mistake 
or  excusable  neglect.  Haction  4  declares  that 
the  provisions  of  the  Code  are  to  be  liberally 
construed.  Held,  that  the  settlement  of  a  bill 
of  exceptions  is  a  proceeding  within  the  meaning 
of  said  section,  and  that  a  coort  has  power,  al- 
though the  bill  mav  not  have  t>een  served  in 
time,  to  allow  a  settlement  upon  a  proper  show- 
ing tbat  the  failure  of  service  resulted  soleir 
from  mistake  or  excusable  neglect,  or  that  the 
settlement  will  promote  jostice. 

8.  iVhere  an  attorney  in  a  canse  asks  that 
80  davs  be  allowed  in  addition  to  the  10  days  al- 
lowed by  law  within  which  to  prepare  and  serve 
a  bill  of  exceptions,  and  the  attorney  for  the 
other  party,  without  making  any  ol^ection,  aft- 
erwards presents  a  stipulation  which  the  first 
attorney  merely  glances  over  without  reading, 
and,  seeing  "thirty  days, "  assumes  it  to  be  m 
conformity  to  his  request,  whereas  in  fact  the 
time  allowed  is  only  'dO  days  after  service  of  tbe 
notice  of  intention  t3  move  for  a  new  trial,  bis 
conduct,  although  negligent,  is,  nnder  the  cir- 
cumstances, and  oonsidwing  that  the  time  al- 
lowed by  such  stipulations  is  usually  expressed 
to  l>e  in  addition  to  the  time  allowed  by  law,  ex- 
cusable. 

Commissioners'  decision.  Department 
2.  Appeal  from  snperior  court, Stanislaus 
county;  John  W.  Akmstronq,  Judge. 

Action  by  A.  G.  Stonesifer  and  otherw 
against  Paris  Kllburn  and  others.  From 
a  Judgment  for  three  of  the  defendants, 
plaintiffs  and  the  other  defendants  ap- 
peal.    Reversed. 

Prinffle,  Hayne  &  Boyd  and  Stonestfer& 
Minor,  for  appellants.  William  Mattbows 
and  C.  C.  Wright,  for  respondents. 

Vanci-ief,  C.  On  June  18,  18S9,  Judg- 
ment was  entered  In  this  case  in  favor  of 
three  of  :he  defendants  and  BKainst  the 
plaintiffs  and  two  of  the  defendants. 
The  parties  in  whose  favor  the  Judgment 
was  given  notified  the  other  parties  of 
the  decision  on  the  17th  day  of  June,  1889. 
On  June  21,  1889,  the  plaintiffs  and  the  two 
defendants  against  whom  Judgment  was 
given  (all  of  whom  are  appellacta)  gave 
due  notice  of  their  intention  to  move  for 
u  new  trial  on  various  grounds,  and  that 
the  motion  would  be  made  upon  a  bill 
of  exceptions  thereafter  "to  be  prepared, 
settled,  and  allowed  by  the  court. "  On 
June  2iS,  1SS9,  a  written  stipulation  was 
signed  and  filed  by  the  attorneys  for  ail 
the  parties,  giving  30  days  after  aervice 
of  notice  of  Intention  to  move  for  a  new 
trial  In  which  to  prepare  a  bill  nf  excep- 
tions. On  the  nd  day  of  August,  1889,  the 
attorneys  for  plaintiffs  Bei-ved  their  draft 
of  tlieir  proposed  bill  ol  exceptions  un  the 
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attorneys  for  defendants,  wbo  received 
the  name  snblect  to  the  objection  that  It 
wag  not  servpd  within  the  time  Btlpnlat' 
ed ;  and  on  October  8, 1S89.  eerved  their 
proposed  RineiidmentH,  with  a  reservation 
therein  of  their  objection  to  a  settlement 
of  tlte  proposed  bill  of  exceptions  on  the 
(cronnd  that  it  was  not  served  in  time. 
After  due  notice  of  the  non-acceptance  of 
the  proposed  amendments  by  plaintiffs, 
and  within  10  days  after  service  thereof, 
plalntifTs  delivered  their  proposed  bill  of 
exceptions,  and  the  proposed  amendments 
thereto,  to  the  clerli  of  the  court,  fortlie 
judge  who  tried  the  action.  On  Novem- 
ber 25th,  and  before  any  further  step*  to- 
wards settling  the  exceptions  had  been 
taken,  the  plaintiffs'  attorneys  served  on 
the  attorneys  for  defendants  the  follow- 
ing notice : 

"Yon  Hill  please  take  notice  that  on  the 
6th  day  of  December,  A.  D.  1889,  at  10 
o'clock  X.  M.,  or  as  soon  thereafter  as 
counsel  can  be  beard,  at  the  conrt-room  of 
this  court,  the  plaintiffs  and  the  defend- 
ants Montgomery  and  Paige  will  make 
application  to  the  court  tor  an  tirder  that 
the  bill  of  exceptions  on  motion  for  a  new 
trial  served  herein  on  defendants  Kllbnm, 
with  the  amendments  proposed  thereto 
by  the  said  defendants  under  objection 
reserved  that  the  said  hill  was  not  served 
Id  dne  season,  be  settled,  allowed,  and  cer- 
tified, and  thereupon  filed  with  the  clerk 
of  said  court,  and  the  motion  tor  new 
trial  beard  thereon,  and  that  the  plaintiffs 
and  said  Montgomery  and  Paige  be  re- 
lieved from  said  objection  on  the  ground 
of  mistake.  Inadvertence,  surprise,  and 
excusable  neglect  as  set  forth  in  the  aflBda- 
vlts  of  A.  Stonesifer  and  Edward  J. 
Pringle,  copies  of  which  are  hereunto  an- 
nexed, upon  which  affldavits  and  the  pa- 
pers on  file  herein  the  said  application  will 
be  based." 

The  affidavits  of  Pringle  and  Stonesifer 
annexed  to  this  notice  are  as  follows: 

"Edward  .T.  Pringle,  being  duly  sworn, 
makes  oath  that  since  the  commencement 
of  this  action  he  has  been  one  of  the  at- 
torneys of  the  plaintiffs  In  the  above-enti- 
tled action,  residing  in  the  county  of  Ala- 
meda, state  of  California,  and  having  his 
law  office  and  place  of  business  in  the  city 
and  county  nf  San  Francisco;  and  that 
Mr.  William  Matthews,  ne  of  the  attor- 
neys of  the  defendants  Kllbnrn,  has  been 
residing  in  the  city  and  county  of  San 
Francisco.  That  In  conducting  the  said 
cause  arrangements  in  reference  to  it  have 
been  made  In  San  Francisco  between  this 
affiant  and  Mr.  Matthews,  and  In  Modes- 
to between  Messrs.  Stonesiler  and  Wright. 
That  relations  of  a  very  friendly  chorac- 
ter  have  always  existed  between  this  affi- 
ant and  Mr.  Matthews,  and.  as  this  affi- 
ant believes,  between  Messrs.  Stonesifer 
and  Wright.  That,  after  giving  notice  of 
Intention  to  move  for  a  new  trial  in  said 
cause,  this  affiant  called  npon  Mr.  Mat- 
thews, and  requested  from  him  an  exten- 
sion of  the  usual  statutory  period  to  pre- 
pare and  serve  a  bill  of  exceptions.  Mr. 
Matthews  readily  consented  to  give  any 
reasonable  time  that  the  affiant  would  re-- 
quire,  and  the  stipulation  giving  thirty 
days'  time  was  written  by  Mr.  Matthews, 


wbo  promised  to  send  the  same  to  Mo- 
desto, to  t>e  signed  and  delivered  by  Mr. 
Wright.  That  this  affiant  did  not  himself 
make  any  memorandum  of  the  terms  of 
the  stipulation,  or  charge  his  memory 
with  the  date  of  Us  maturity,  or  enter  it 
in  his  office  diary,  because  it  was  not  put 
In  his  hands  or  delivered  to  bim,  but  was 
tu  be  sent  to  Modesto,  being  still  subject 
to  Mr.  Wright's  approval;  but  the  affiant 
wrote  Immediately  to  Mr.  Stonesifer,  tell- 
ing bim  generally  of  the  stipulation,  and 
that  It  would  be  signed  and  presented  to 
bim  by  Mr.  Wright,  and  requesting  Mr. 
Stonesifer  to  prepare  the  bill  of  exceptions 
within  the  time  of  the  stlpnlation,  and  to 
submit  the  bill  to  bim  tor  examination. 
That  Mr.  Stonesifer  afterwards  gave  to 
the  managing  clerk  In  the  office  of  the 
affiant  a  memorandum  of  the  day  to 
wblcb  by  said  stipulation  the  time  lor 
serving  of  the  bill  of  exceptions  was  ex- 
tended, stating  that  that  day  was  theSd 
day  of  August,  and  thereupon  entry  to 
that  effect  was  made  on  the  office  diary 
of  affiant.  That  when  Mr.  Stonesifer  pre- 
pared the  bill  of  exceptions,  and  sent  it  to 
San  Francisco  for  examination  by  this 
affiant,  he  stated  in  his  letter  accompany- 
ing the  bill  that  the  last  day  for  serving  it 
was  on  AuKUst  Sd,  and  the  affiant  wholly 
believed  such  statement  to  be  correct, 
and  relied  upon  the  same." 

"C.  A.  Stonesifer,  being  duly  sworn,  de- 
poses and  says  that  he  is  one  of  the  plain- 
tiffs In  the  above-entitled  action,  and  a 
member  of  the  Arm  of  Stonesifer  &  Minor, 
attorneys  tor  plaintiffs,  and  resides  and 
has  his  office  in  the  city  of  Modesto,  coun- 
ty of  Stanislaus.  That  on  the  IMth  day  of 
Jane,  1889,  the  above-named  plaintiffs  and 
defendants  A.  Montgomery  and  Timothy 
Paige  duly  served  and  filed  their  notice  of 
Intention  to  move  for  a  new  trial  herein, 
specifying  therein  that  the  same  would  be 
made  upon  a  bill  of  exceptions  thereafter 
to  be  prepared,  settled,  and  allowed  by 
the  court.  That  on  the  same  day,  and 
at  the  time  of  the  service  of  the  said  notice 
ot  Intention  to  move  for  a  new  trial,  affi- 
ant applied  to  C.  C.  Wright.  Esq.,  of  the 
firm  of  Wright  &  Hazen,  who  reside  and 
have  their  office  In  the  city  of  Modesto, 
county  of  Stanislaus,  attorneys  fordetend- 
ants  Paris,  Quy,  and  Jeanette  Kllbnm,  for 
a  stipulation  extending  the  time  within 
which  plaintiffs  and  said  defendants  Mont- 
gomery and  Palgre  might  prepare  and 
serve  their  proposed  bill  ot  exceptions  to 
thirty  days  in  addition  to  the  time  al- 
lowed by  law,  In  view  of  the  tact  that  the 
testimony  was  rather  lengthy,  and  that 
It  would  take  considerable  time  to  pre- 
pare the  bill  of  exceptions.  That  said 
Wright  replied  to  affiant  that  they  were 
perfectly  willing  to  give  such  time  by  stip- 
ulation, and  any  further  time  plalntlHM 
and  defendants  Montgomery  and  Paige 
might  desire.  That  two  days  thereafter, 
and  on  the  26th  day  ot  June,  said  Wright 
came  into  the  office  ot  affiant,  and  stated 
that  he  bad  Just  received  from  Mr.  Mat- 
thews, who  was  also  one  of  the  attornejrs 
for  defendants  Kllburu,  and  was  residing 
and  having  his  office  in  the  city  and  coun- 
ty of  San  FrMncisco,  a  stipulation  giving 
the  time  previously  agreed  upon  between 
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afflunt  aDd  said  Wrisht.  That  affiant, 
looking  over  the  Btlpulatlon,  and  finding 
It  not  very  legibly  -written,  but  seeing  tbe 
words  'thirty  days,'  at  once  assumed,  as 
well  from  seeing  these  words  in  the  stipu- 
lation as  from  the  fact  that  Mr.  Wright 
had  brought  it  to  him  as  embodying  their 
previous  uuderstanding,  that  the  stipula- 
tioD  gave  thirty  days  in  addition  to  the 
ten  days  allowed  by  law.  That  tbe  stipu- 
lation is  hastily  and  illegibly  written, 
and  is  certainly  not  so  plain  as  to  strike 
the  attention  and  change  the  idea  of  the 
affiant  previously  formed  as  to  its  con- 
tents, without  a  closer  examination  than 
was  given  to  it  under  the  circumstances. 
That  affiant  has  no  doubt  that  Mr. 
Wright  put  the  same  construction  upon 
the  stipulation.  That  In  the  presence  of 
Mr.  Wright,  and  while  tbe  stipulation 
was  lying  before  thero  on  the  table,  affi- 
ant made  the  folio wingentry  In  his  pocket 
diary,  under  date  of  August  3,  1889: 
'Stoneslfer  vs.  Kilburn.  Serve  bill  of  ex- 
ceptions. Last  day;'  and  made  a  similar 
entry  in  the  office  diary  of  Stoneslfer  & 
Minor.  That,  in  fact,  this  affiant  and  Mr. 
Wright,  after  the  first  general  reference  to 
the  stipulation  made  by  Mr.  Wright  as 
aforesaid,  paid  no  further  attention  to  the 
time  allowed,  but  discussed  only  thesabse- 
qnent  part  of  tbe  stipulation,  which  they 
Iiad  not  previously  considered.  That  tbe 
said  stipulation  is  in  the  exact  words  and 
figures  following:  'It  is  agreed  that  tbe 
plaintiff  may  have  thirty  days  after  serv- 
ice of  notice  of  Intention  to  move  for  a 
new  trial  in  which  to  prepare  and  serve 
hill  of  exceptions  In  thereof.  No  objection 
is  to  be  taken  by  either  party  for  the  fail- 
ure to  serve  the  Kadols  with  process,  and 
no  further  papers  shall  be  required  to  be 
served  on  tbem  to  fully  litigate  the  risbtR 
of  tbe  parties  now  In  court.'  That  said 
Wright  then  took  said  stipulation,  and 
filed  it  In  tbe  county  clerk's  office,  as  affi- 
ant Is  Informed;  and  affiant  never  saw 
it  again  until  the  1st  day  of  August,  1SS9. 
That  affiant  subsequently  wrote  to  K.J. 
Prlngle,  Esq.,  one  of  the  attorneys  for 
plaintiffs,  at  bis  office  in  the  city  of  San 
Francisco,  that  a  stipulation  had  been 
signed  extending  the  time  to  plaintiffs  and 
defendants  Montgomery  and  Paige  to 
serve  the  bill  of  exceptions,  and  that  August 
8, 1889,  was  the  last  day  to  serve  it.  That 
affiant  prepared  said  proposed  bill  of  ex- 
ceptions, and  on  tbe  23d  day  of  July,  1889, 
it  was  completed  and  ready  for  service, 
and  could  have  been  served  on  that  day, 
but,  affiant  believing  that  August  8d  was 
tbe  last  day,  be  forwarded  It  to  said  Prin- 
gle  on  that  day  (July  23, 1889)  for  his  ex- 
amination and  service  on  said  Matthews, 
and  again  wrote  said  Pringle  on  that  day 
that  August  8d  was  the  last  day  to  serve 
it.  That  affiant,  at  all  times  from  tbe 
time  of  signing  said  stipulation  until  tbe 
first  day  of  August  thereafter,  believed 
and  so  understood  that  it  gave  thirty 
days  in  addition  to  tbe  time  allowed  by 
law  within  which  to  prepare  and  serve 
said  proposed  bill  of  exceptions,  on  which 
day  tbe  following  letter  was  received  by 
B.  C.  Minor,  of  tbe  said  firm  of  Stoneslfer 
&  Minor,  from  said  Pringle,  to-wit:  'San 
Francisco,    July   81,    '89.    My    Dear  Mr. 


Minor:  Stoneslfer  wrote -to  roe  tlint  tbe 
time  for  serving  bill  of  exceptions  in  the 
Kilburn  case  did  not  expire  until  August 
3d,  and  I  applied  to  Matthews  to-day  for 
an  extension.  Matthews  alarmed  me  by 
saying  that  tbe  time  bad  already  expired, 
and  would  give  no  other  stipulation  tbau 
theiuclosed.  Please  look  immediately,  and 
see  which  of  us  Is  right.  I  think  Stone- 
slfer got  a  stipalation  on  July  Sd  giving 
us  SOdays.  Please  see  bow  we  stand,  and 
let  me  know.  Yoars,  truly,  Edward  J. 
Pbinqlk.'  Tbe  stipulation  referred  to  in 
theaboveletter  is  as  follows:  'it  is  hereby 
stipulated  and  agreed  in  tbe  above-enti- 
tled action  that.  If  tbe  time  to  prepare  and 
serve  hill  of  exceptions  has  not  expired, 
plaintiffs  and  defendants  Palgu  and 
Montgomery  may  have  until  and  includ- 
ing tbe  23d  day  of  August,  1889,  in  which 
to  prepare  and  serve  proposed  bill  of  ex- 
ceptions on  motion  for  a  new  trial.  If  the 
time  has  expired,  this  stipulation  is  void. 
Dated  July  31, 1889.'" 

Tbe  following  connter-affidavits  of 
Messrs.  Matthews  and  Wright  were  filed: 

"  William  Matthews,  being  duly  sworn, 
makes  nath  that  the  stipulation  giving 
tbe  plaintiff  Stoneslfer  and  tbe  defend- 
ants Paige  and  Montgomery  additional 
time  to  prepare  a  bill  of  exceptions  in  sup- 
port of  their  motion  for  a  new  trial  was 
written  by  affiant  in  the  presence  of  Mr. 
Edward  J.  Pringle,  and  that  the  time 
therein  named  as  the  period  within  which 
the  bill  uf  exceptions  should  be  filed  and 
served  was  then  agreed  upon  by  Mr. 
Pringle  and  affiant,  and  according  to  the 
best  of  affiant's  recollection  tbe  said  stipo- 
lation  was  read  by  affiant  to  Mr.  Pringle 
before  said  stipulation  was  sig^ned.  Will- 
iam Matthews." 

"C.  C.  Wright,  oelne  duly  sworn,  de- 
poses and  says  that  he  is  one  of  tbe  at- 
torneys for  tbe  defendants  Paris, Quy,  and 
Jeanette  Kilburn,  in  tbe  above-entitled 
action.  Denies  that  he  understood  tlie 
stipulation  referred  to  In  the  affidavits  of 
E.  J.  Pringle,  Esq.,  and  C.  A.  Stoneslfer, 
Esq.,  in  any  other  or  different  sense  from 
what  its  terms  plainly  import,  or  that 
affiant  ever  put  any  other  constraction 
upon  it.  Admits  that  he  may  have  said, 
and  probably  did  say,  to  said  Stoneslfer, 
on  the  24th  day  of  June,  1889,  that  we 
'  were  willing  to  give  sncb  time  by 
stipulation'  as  might  be  necessary,  but 
alleges  that  it  was  with  theunderi^tanding 
that  the  stipulation  would  he  regularly 
extended  in  the  mode  and  manner  pro- 
vided by  law  and  the  rules  of  this  court. 
That  rule  28  of  this  court  is  the  following, 
to-wit:  'Rule  28.  No  agreement,  consent, 
or  Btlpulatlon  between  tbe  parties  or 
tbeir  attorneys,  in  respect  to  the  proceed- 
ings in  a  cause,  will  be  regarded  by  tbe 
court,  unless  the  same  shall  have  been 
made  In  open  court,  and  entered  by  the 
clerk  in  tbe  minutes  of  that  day's  proceed- 
ings of  court;  or  nnless  the  evidence  there- 
of shall  be  in  writing,  subscribed  by  the 
party  against  whom  the  same  is  alleged, 
or  by  bis  attorney.'  Affiant  does  not  re- 
member the  conversation  fully  which  oc- 
curred between  said  Stoneslfer  and  him- 
self on  tbe  24tb  day  of  June,  1S89,  but 
alleges  tfaat  when  affiaat  signed  said  atlp. 


Digitized  by 


Google 


Cal.) 


STONESIFEB  v.  KILBURN. 


335 


alation  lie  did  so  with  full  underatandtng 
of  its  contents,  and  did  not  know  that 
8alcl  StonesKer  did  not  so  understand  It. 
DenieH  that  in  anything  which  afflunt 
may  huve  said  he  meant  to  mislead  said 
Stoneeifer  or  any  one  else,  and  alleges 
that  he  expected  that,  if  further  time  were 
required  tor  said  purpose,  it  would  be 
applied  for  in  the  regular  way.  Denies 
that  afllant  ever  said  to  said  Stonesifer 
that  said  stipulation  was  In  any  other  or 
different  form  from  what  it  was  and  is; 
and  denies  that  aiflantsaid  It  was  astipu* 
lation  extending  said  time  to  thirty  days 
in  addition  to  the  time  allowed  by  law. 
O.  C.  Wright.  " 

On. December  6th  the  motion  was  heard 
by  the  court,  and  thereafter  (omitting 
immaterial  recitals)  the  court  made  the 
following  order;  It  appearing  to  the 
court  that  the  said  bill  was  not  served  in 
due  aeason  by  reason  of  the  mistake,  in- 
advertence, and  excusable  neglect  of  one 
of  the  attorneys  of  the  plaintiffs  who  bad 
charge  of  the  matter  of  preparing  and 
serving  the  said  hill  nf  exceptions,  but 
that  the  court  has  no  power  to  relieve 
tbe  parties  from  the  objection  bo  made 
by  the  defendants  Kiiburn,  and  the  said 
defendants  stili  insisting  upon  the  said 
objection,  and  the  proceedings  upon  tbe 
said  motion  and  application  having  been 
duly  and  regularly  contlnned  since  the  6tb 
day  of  December,  1889,  it  is  ordered  that 
the  said  motion  be,  and  the  same  is,  for 
the  reason  aforesaid,  hereby  denied,  and 
tbe  application  for  settlement  of  the  said 
bill  oi  esceptioDs  is  refused."  The  appeal 
is  from  this  order. 

1.  It  is  contended  for  respondents  that 
tbe  order  is  not  appealable;  citing  Kctch- 
nin  V.  Crippen,  31  Cal.  3<>7,  and  otiier  early 
cnaes  to  the  same  effect.  But  these  cases 
bave  been  expressly  overruled  on  the 
point  to  which  they  are  cited.  Calder- 
wood  V.  Peyser,  42  Cal.  110;  Morris  v.  De 
Cells,  41  Cal.  331;  Dooly  v.  Norton,  Id. 
440;  Clark  V.Crane, 57 Cal. 63U;  and  Empire 
Gold  Min.  Co.  v.  Bonanza  Gold  Min.  Co., 
67  Cal.  406,  7  Pac.  Rep.  810.  Besides,  in 
this  case  a  writ  of  mandate  was  denied  by 
this  court,  on  the  ground  that,  i(  the 
court  below  erred  or  abused  its  discretion, 
its  action  could  be  reviewed  on  appeal. 
Stonesifer  t.  Armstrong, 86 Cal. 694, 25  Pac. 
Bep.  60. 

2.  It  is  contended  that  the  court  bad  no 
power  to  relieve  appellants  from  the  legal 
elTect  of  their  failure  to  serve  their  pro- 
posed bin  of  exceptions  in  time,  even 
thoDgfa  their  default  was  cauHed  by  their 
excusable  mistake,  and  the  relief  asked  be 
deemed  Jnst.  But  tbe  cases  cited  in  sup- 
port of  this  point  seem  to  go  no  further 
than  to  determine  what  is  the  legal  effect 
of  the  default  in  the  absence  of  a  proper  and 
well-grounded  proceeding  to  be  relieved 
from  11,  and  do  not  determine  that  the 
conrt  has  no  power,  under  any  circum- 
stances, to  relieve  a  party  from  such  legal 
effect.  The  distinction  seems  quite  as 
clear  as  that  between  determining  the 
legal  effect  of  a  Judgment  by  default  and 
adjudging  that  under  no  circumstances 
can  a  party  be  relieved  from  the  legal 
effect  of  such  judgment.  Section  473  of 
tbe  Code  of  Civil   Procedure    provides: 


"The  conrt  •  •  •  may  allow  an  answer 
to  be  made  after  the  time  limited  by  this 
Code;  and  may  also  •  •  •  relieve  a 
party  •  •  •  from  a  iudgment,  order, 
or  other  proceedine:  taken  against  him 
through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect."  Section  4  of 
the  same  Code  declares  that  "its  provis- 
ions and  all  proceedings  under  it  are  to 
be  liberally  construed  with  a  view  to  effect 
its  objects  and  to  promote  justice. "  "The 
settlement  of  a  bill  of  exceptiius  is  a  pro- 
ceeding in  an  action."  Lukes  v.  Logan, 
66  Cal.  3.3,  4  Pac.  Bep.  883;  Irwin  v.  Bank, 
6  Ohio  St.  86;  Wilson  v.  Allen,  3  How.  Pr. 
371:  Rich  V.  HnsBon,  1  Doer,  620;  Wilson 
V.  Macklin.  7  Neb.  52;  Strong  v.  Uarden- 
burgh,25  How.  Pr.4:i8.  In  Irwin  v.  Bank, 
supra,  it  is  said :  "The  word  [proceeding] 
is  generally  applicable  to  any  step  taken 
by  a  suitor  to  obtain  tbe  luterposltlon  or 
action  of  a  court."  lu  Wilson  v.  Allen,  the 
court  said:  "Theterm  'proceeding'  is  gen- 
erally applicable  to  any  step  taken  by  a 
party  in  the  progress  of  a  civil  action ; 
anything  done  from  the  commencement 
to  the  termination  is  a  proceeding."  in 
this  case  respondents  objected  to  a  set- 
tlement of  appellants'  bill  of  exceptions, 
and  moved  tbe  court  to  disregard  it,  on 
thegronnd  that  it  was  not  filed  within 
the  stipulated  time.  These  were  steps 
taken  in  the  action  "to  obtain  the  inter- 
position oraction  of  the  court,"  which,  ac- 
cording to  the  cases  cited,  amounted  to  a 
proceeding  against  the  appellants,  even 
within  the  letter,  and  certainly  within  the 
spirit,  of  section  473  of  the  Code  of  Civil 
Procedure,  and  not  distinguishable  in 
principle  from  a  proceeding  to  obtain  a 
judgment  by  default.  It  is  from  this  pro- 
ceeding that  appellants  ask  relief;  and  I 
think  the  court  had  tbe  power  to  grant  it, 
upon  a  proper  showing  that  the  default 
of  appellants  resulted  solely  from  their  ex- 
cusable mistake  or  neglect,  and  that  the 
relief  will  promote  justice.  Such  a  show- 
ing, if  made,  brought  tbe  matter  within 
the  jurisdiction  conferred  by  section  493  ot 
the  Code  of  Civil  Procedure.  Roland  v. 
Kreyenhagen,  18  Cal.  456;  Ward  v.  Clay, 
82  Cal.  502,  23  Pac.  Rep.  50,  227. 

3.  I  think  the  showing  made  by  appel- 
lants was  sufficient,  aud  that  the  court 
should  have  granted  the  reliof  asked. 
There  appears  to  be  uo  reason  to  doubt 
that  the  failure  t(»  serve  and  die  tbe  pro- 
posed bill  of  exceptions  within  the  stipu- 
lated time  was  caused  solely  and  entirely 
by  an  excusable  inadvertence  of  one  of 
the  attorneys  for  plaintiffs,  (Mr.  Stone- 
sifer,) who  was  also  one  ot  the  plaintiffs 
in  the  action,  and  therefore  directly  inter- 
ested in  having  tbe  proposed  bill  served  in 
time.  Before  reading  the  stipulation, 
(which  had  been  prepared  in  San  Francis- 
co and  sent  to  Mr.  Wright  at  Modesto,) 
Mr.  Stonesifer  had  the  impression  that  the 
time  to  be  allowed  by  it  was  thirty  days 
in  addition  to  the  time  allowed  by  law, 
and  upon  hastily  glancing  ove."  it  and 
reading  "thirty  days,  be  asHumed  that  it 
was  so,  without  carefully  reading  the 
whole  stipulation.  This  was  negligence, 
but  under  tbe  circumstances,  and  consid- 
ering that  the  time  allowed  by  such  stlp- 
ulatiouB  is  generally  expressed  to  be  in 
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addltlnn  to  the  time  allowed  by  law,  and 
that  the  stipulation  could  have  no  other 
effect  than  to  add  to  the  time  allowed  by 
law,  I  think  the  negligence  wa8  excuba- 
ble;  and  bo  thoujjht  the  court  that  heard 
the  motion,  as  appears  by  its  opinion. 
It  certainly  cannot  be  attributed  to  bad 
faith.  It  also  appears  that  the  granting 
of  ♦he  relief  would  be  in  furtherance  of 
iustice.  I  therefore  think  the  order  should 
be  reversed,  and  cause  remanded  for  fur- 
ther proceedinefs. 

We  concur:   Belcbek,  C;   Foote,  C. 

Per  Curiam,  For  the  reasons  given  in 
the  forecroiner  opinion  the  order  appealed 
from  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 


94  Cai.  a  -~— "■ 

Thomson  v.  Bettenb  et  a7.    (No.  14,562.) 
(Supreme  Court  of  California.    March  26, 1893.) 

MOKTGAOES — FOKECLOSURB— DeFICISNOT  JVDO* 
UBKT  AGAINST  MorTOAOOK'S  OKANTEB. 

In  an  action  to  foreclose  a  purctaaHo  money 
mortgage,  brought  against  the  mortgagor  and 
one  B.,  who  purchased  from  him  after  the  mort- 
gage was  given,  it  vras  not  error  to  refuse  a  defi- 
ciency judgment  against  B.  on  the  ground  that  he 
assumed  the  mortgage  debt,  where,  in  his  answer 
and  testimony,  he  denied  that  be  assumed  the 
debt,  and  the  only  evidence  to  the  contrary  was 
the  testimony  of  the  mortgagor  that  in  purchasing 
the  land  and  executing  the  mortgage  he  was  act- 
ing as  agent  for  B.,  and  with  the  purpose  of  con- 
veying to  him,  as  he  afterwards  did ;  that  be  had 
purchased  other  land  for  him  in  the  same  way, 
and  he  had  always  assumed  the  mortgages 
thereon;  and  where  it  does  not  otherwise  appear 
that  the  mortgagor  acted  In  this  particular  trans- 
action as  agent  for  B. 

Commldstoners'  decision.  In  bank. 
Appeal  from  saperiur  court,  San  Diego 
county;  Gicokge:  Pctbrbauob,  Judge. 

Action  by  Eva  R.  Thomson  against 
Philip  A.  Bettens,  Sr.,  and  E.  S.  Babcock 
to  foreclose  a  mirtgage.  From  a  judg- 
ment for  plaintiff  in  part  as  prayed,  the 
court  retastng  to  give  a  deficiency  judg- 
ment against  Babcock,  plaintiff  appeals. 
Affirmed. 

f.  W.  Ewitttr,  for  appellant.  Works, 
Gibson  A  Titua  and  Jobnatoae  Jones,  for 
respondents. 

FooTB,  C.  The  plaintiff,  under  the  name 
of  Eva  R.  Caaody,  before  she  became  by 
marriage  Mrs.  Thomson,  sold  a  piece  uf 
land  to  Philip  A.  Battens,  Hr.,  and  took 
his  promissory  note  for  $3,200,  payable  at 
a  future  date,  with  interest,  and  secured 
to  be  paid  by  a  mortgage  upon  the  land 
transferred  by  deed  to  Bettens.  Eettens 
transferred  It  by  deed  to  E.  S.  Babcock. 
The  note  remaining  unpaid  when  doe, 
Mni.  Thomson  endeavored  to  foreclose 
her  mortgage,  and  to  obtain  a  deficiency 
judgment  for  any  balance  that  the  prop- 
erty might  not  bring  at  sheriff's  sale 
against  Bettens  and  Babcock.  The 
ground  upon  which  It  is  sought  to  hold 
Bal>cock  for  a  deficiency  judgment  Is.  as 
net  out  In  the  complaint,  that  a*^  the  date 
of  the  execution  of  the  note  and  mortgage 
by  Bettens,  and  of  the  dnte  of  the  trans- 
fer of  the  property  by  deed  from  Bettens 
to   Babcock,    the   latter  "assumed    and 


agreed  with  said  Bettens  to  fully  pay  and 
discharge    at   maturity   the    promissory 
note  and  mortgage  set  forth  herein,  and 
all   the  debts  and  obligations  evidenced 
thereby."    The  court  below  found  that  no 
such  assumption  or  agreement  was   made 
by    Babcock,   and    thereupon    refused    to 
render  any  deficiency  judgment   against 
blm,  bnt  ordered  the  mortgage  foreclosed, 
and  a  deficiency  judgment  against  Bet- 
tens.   Babcock.  in  bis  answer,  denied  that 
he  had  undertaken  or  assumed  to  pay  the 
note  and   mortgage.    Bettens,  in   his  an- 
swer, endeavors  to  relieve  himself  of  all 
responsibility  in  the  premises, except  as  to 
theforecloaiire  of  the  mortgage  as  against 
the  property  Involved,  by  claiming  that  be 
was  merely  the  agent  of  Babcock,  and 
bought  the  property  for  him,  and  that  his 
principal  was  therefore  responsible  for  the 
payment  of  the  note  and  mortgage.    Mrs. 
Thomson,  when  ou   the  stand   as   a    wit- 
ness, declared  that  she  never  knew  Bab- 
cock as  a  principal  In  the   transaction, 
either  from  himself  or  Bettens.    Bettens, 
who,  upon  this  state  of  facta,  was  held  by 
the  court  for  the  deficiency.  Is  not  appeal- 
ing or  complaining.    There  Is   uo  direct 
evidence  at  ail  by  which  it  could  be  in- 
ferred positively  tiiat  Babcock   did   agree 
with  Bettens  to  assume  and  pay  the  note 
and  mortgage,  except  what  at  a  casual 
examination  might  seem    such, — that  of 
Bettens  himself.    But  when  wn  come  to 
examine  closely  what  be  says  In  the  light 
of  the  defense  he  made,— that  is,  that  Bub- 
cock   was  principal   and    he   agent. — we 
cannot    say    that    such    agreement    was 
made.    It   was  tor    the   plaintiff    affirm- 
atively to  show  that  Babcock  did  make 
this      agreement    with     Bettens,     which 
would  inure  to  her  benefit,  under  the  rule 
laid  down   In  section  1359,  Civil  Code.    "A 
contract  made  expressly  for  the  benefit  of 
a  third  person  may  be  enforced   by  him  at 
any  time  before   the   parties   rescind  it." 
And  under  that  enunciated  by  Mr.  Justice 
McKek  In   his  concurring  opinion  In  the 
case  of  Biddel  v.  Brizzolara,  61  Cal.  363: 
"  Where  a  purchaser  of  real  estate  from  a 
mortgagor  assumes  payment  of  the  mort- 
gage debt  as  a  part  of  the  consideration 
of  his  contract  of  purchase,  there  arises 
out  of  the  transaction,  upon  the  principle 
of  subrogation,  a  cause  of  action  for  the 
benotlt  of  the  mortgagee, "  etc.    And  see, 
also,  Pellier  v.  Gillespie,  67  Cal.  583.  8   Pac. 
Rep.  185.    But,  as  we  have  seen,  the  plain- 
tiff could  not  and  did  not  give  evidence  as 
to  any  such  express  agreement.    Nor  do 
the  letters  of  babcock,  in  the  record. show 
its  existence.    When  Mr.  Bettens  comes  to 
testify,  although   he  says   that  he  bad  a 
conversation  or  agreement  with  Babcock 
on  the  day  the  land  was  mortgaged  and 
sold  by  blm  to  Babcock,  he  also  says:  "I 
can't  state  any  conversation. "    And  the 
perusal  of  the  record   of   his    testimony 
shows  that  be  was  going  upon  the  gen- 
eral Idea  that  he  was  only  the  agent  of 
Babcock,  and  he  assumes  from   that  that 
Babcock  was  to  pay  the  note  and   mort- 
gage.   He  says  again:  "I  came  to  town 
either  the  same  day  or  shortly  afterwards, 
and  I  Immediately  transferred  this  prop- 
erty to  the  defendant   Babcock,  he  assum- 
ing the  payment  of  the  note.    There  was 
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nothing  Raid  thpn  ttint  T  fcnotr  of.  or  I 
don't  recall  there  •wsb  arythlnff  Raid 
about  It.  It  was  Riniply  underatood  I 
wan  to  transfer  the  propert.v  to  him.  and 
he  asBuniecl  the  pnymrnt  ot  all  obllf^a- 
tiona.  I  always  remained  under  the  im- 
preaslnn  It  was  so  worded  in  the  deed. 
Other  deeds  have  it  where  I  made  par* 
rhasen  of  land  tor  him.  Under  the  same 
transaction  1  made  othi-r  purchafles  for 
him,— a  tjreat  many  thousand  dollars' 
worth.  He  paid  the  half  of  the  others, 
and  asRumed  the  payment  of  the  mort- 
traf^es  when  I  trnnsferred  them  to  him. 
When  I  came  In  after  muklnj];  the  purchase 
from  the  plaintiff,  I  saw  the  defendant 
Babcock  pernonnlly  In  hlH  office.  I  told 
him  I  would  so  out  and  make  a  deed  to 
him  for  thin  property.  He  said,  'All 
rifcht;'  at  least  It  was  assented  to.  I  do 
not  recollect  that  the  note  or  morigaKe 
was  mentioned."  It  seems  as  If  this  wit- 
nesB,  when  he  epenks  of  an  understanding 
or  agreement,  means  one  which  he  alone 
supposed  to  exist,  either  from  the  fact 
that  be  was  acting  as  the  agent  ot  Bab- 
cock, or  from  the  fact  that  all  the  deeds 
he  made  to  Babcock  of  lands,  except  that 
herein  involved,  contained  a  clause  bind- 
ing Babcock  to  assume  the  mortgage 
debt  resting  on  the  property  conveyed  to 
him ;  tor  otherwise  he  could  certainly 
bare  stated  at  least  something  ot  the  lan- 
guage of  such  an  assumption  or  agree- 
ment which  It  Is  claimed  the  defendant 
Babcock  made.  It  Is  not  to  be  said, 
therefore,  that  the  trial  court  acted  with- 
out legal  justification  In  finding  as  It  did 
as  to  the  Issue  nnder  discussion.  For 
thene  reasons  we  advise  that  the  Judg- 
ment and  order  reluulng  a  new  trial  be 
affirmed. 

We  concur:  Vanclibf,  C;  Fitxqer- 
AU>,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  refusing  a  new  trial  are  affirmed. 

(U  Mont  677)  ' 

Cl'SmNG  T.  QriOLBT. 

(Supreme  Court  of  Montana.    Feb.  80, 1893.) 

KxBin«noira— Wagcs— FR/iun  or  T)bbtob. 

1.  Code  Civil  Proo.  |  881,  exempts  from  eze- 
ention  the  eamiDgs  of  the  Judgment  debtor  for 
80  days  next  preceding  the  levy  of  an  execution, 
when  it  shall  appear  tnat  "such  earnings  are  neo- 
eesary  for  the  use  of  hla  family,  residing  in  the 
state,  supported  wholly  or  in  part  by  bis  labor. " 
Held,  where  the  creditor's  earnings  had  been, 
during  a  year  and  a  half  preceding  the  levy,  giv- 
en to  nis  wife,  who  conducted  a  ooarding-hottse 
in  her  name,  and  whose  accnmolaUona  from  her 
own  and  her  busband'a  earnings  during  such 
time,  over  and  above  the  sapport  of  the  family, 
amounted  to  Si, 900,  that  there  was  sulBcient  evi- 
dence to  sustain  a  verdict  of  the  Jury  to  the  effect 
that  the  debtor's  wages  for  80  days  prior  to  the 
levy,  amounting  to  tlSI,  were  not  necessary  for 
the  support  of  the  family. 

9.  Tbe  correct  rule  nnder  such  statute  is  to 
allow  an  investigation  of  tbe  facts  as  to  the 
Bieans  tluoagfa  which  the  debtor's  family  actu- 
ally received  its  sapport  during  tbe  time  in  qnes- 
tloa. 

S.  Where  the  debtor  delivered  his  earnings 
to  his  wifeL  to  be  used  for  the  support  of  the 
fsmily,  and  the  same  wers  necessary  for  that 
T.29P.no.&— 22 


purpose,  in  so  doing  IM  eonld  not  coramit  franfl 
upon  his  creditors. 

Appeal  from  district  court,  Deer  Lodge 
county;  D.  M.  Duhfek,  Judge. 

Action  by  George  Ousbing  against 
James  T.  Quigley.  Judgment  for  defend- 
ant.   Plaintiff  appeals.    Affirmed. 

Brantley  &  Schnmlkow,  tor  appellant. 
Cole  Jt  Wbltehlll,  tor  respondent. 

Harwood,  J.  This  action  was  brought 
to  recover  from  defendant  the  sum  of 
$131 :  said  sum  having  been  earned  by 
and  was  due  plalntitt  from  tbe  Anaconda 
Hroelting  Company,  and  was  collected  by 
defendnnton  or  about  July  18, 1890,  act- 
ing as  sherltt  ot  Deer  Lodge  county,  under 
and  by  virtue  of  an  execution  duly  Issued 
on  a  valid  Judgment  In  faror  of  one 
Menard  against  Gushing,  the  plaintiff  in 
this  action.  Plaintiff  made  a  demand  for 
the  release  of  said  money  on  the  ground 
that  the  same  was  exempt  from  levy  nn- 
der the  provisions  of  subdivision  10  of  sec- 
tion 821,  Code  Civil  Proc.,  alleging  that 
said  money  represented  hla  personal  earn- 
ings during  the  last  80  days  prior  to  said 
lery,  and  was  necessary  for  the  support 
ot  bis  family  residing  in  this  state.  Tbe 
statute  cited  and  relied  on  tor  such  exemp- 
tion reads  as  follows:  "Tbe  earnings  ot 
the  Judgment  debtor  tor  his  personal  serv- 
ices rendered  at  any  time  within  thirty 
days  next  preceding  tbe  levy  ot  the  execu- 
tion, (or  levy  of  attachment,)  when  it 
shall  be  made  appear  by  the  debtor's  affi- 
davit or  otherwise  that  such  earnings  are 
necessary  for  the  use  of  his  family  residing 
in  this  state,  supported  wholly  or  in  part 
by  bis  labor."  When  tbe  case  came  on 
tor  trial  tbe  parties  to  the  action,  by  mut- 
ual admission,  stripped  the  cause  ot  all 
other  issues,  save  and  except  the  issue  as  to 
whether  or  not  said  wages  were  "necessary 
tor  the  use  ot  plalntltt's  family  residing  in 
this  state,  supported  wholly  or  in  part  by 
his  labor."  Upon  the  trial  ot  this  iHsne 
the  Jnry  found  for  defendant,  and  Judg- 
ment was  rendered  In  his  favor  according- 
ly. Plalntitt  moved  for  a  new  trial  on  the 
grounds:  (1)  Insufflcleacy  of  evidence  to 
Justify  the  verdict;  (2)  that  the  verdict 
is  contrary  to  law;  (8)  error  of  law  oc- 
curring at  tbe  trial,  and  excepted  to  by 
the  moving  party.  The  motion  for  new 
trial  was  overruled  by  the  court,  and 
plaintiff  thereupon  appealed  from  the  or- 
der overruling  said  motion  and  from  tbe 
Judgment. 

It  was  shown  by  tbe  evidence  intro- 
duced on  the  trial  that  plaintiff  was  at  the 
time  of  said  levy  a  married  man,  residing 
with  his  family  at  Anaconda,  Deer  Lodf;e 
county.  His  family  consisted  of  his  wile 
and  seven  children.  At  the  timeofnald 
levy,  and  prior  thereto,  his  wife  was  en- 
gaged In  the  business  of  conducting  a 
boarding  and  lodging  house  at  said  place, 
furnishing  board  to  persona  varying  lu 
number  from  16  to  20  during  each  month. 
Plalntitt  at  tbe  same  time  was  working 
at  bis  trade  as  stone-mason  tor  aald  smelt- 
ing company.  The  plalntitt  and  bis  wife 
andchlldren  resided  together  atsaid  boa rd- 
Ing-bouse;  and  the  wages  earned  by  plain- 
tiff were  delivered  to  his  wife,  and  osed  by 
ber  in  tbe  payment  of  bills  contracted  la 
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running  said  boarding-house  busIneBs. 
Daring  tbe  trial  dufendaut  was  permitted, 
over  the  objections  and  exceptions  ol 
plaintiff,  to  ask  plaintiff's  witnesses  con- 
cerning ttie  quantity  and  value  of  proper- 
ty held  in  the  name  of  plalntiB'e  wife,  and 
used  in  running  said  boarding-house  busl- 
Dess,  and  by  said  family  in  common  as  a 
home.  Defendant  was  also  allowed  tn 
Introduce  in  evidence  a  list  of  separate 
property  and  a  declaration  as  sole  trader 
made  by  plaintiff's  wife,  and  recorded  in 
the  ofBce  of  the  county  clerk  and  recorder 
of  said  county.  To  the  introduction  of 
which  evidence  and  documents  plaintiff 
excepted,  and  assigns  tbe  action  of  the 
court,  in  receiving  the  same  in  evidence,  as 
error. 

We  cannot  concur  with  counsel  (or  ap- 
pellant In  the  proposition  that  the  court 
erred  in  tbe  admission  of  said  evidence, 
because  said  property  was  used  as  tbe 
borne  of  plaintiff  and  said  family  in  com- 
mon. The  family  boarded  at  the  table, 
supported  jointly  by  the  business  ot  keep- 
ing boarders  and  the  earnings  of  platntiff. 
Tliis  property,  then,  although  the  title  of 
It  was  in  the  name  of  the  wife,  was  used 
at  the  time  and  enjoyed  by  the  family  tor 
their  common  benefit.  Tbe  question  at 
issue  pertained  to  the  ways  and  means  by 
which  said  family  received  its  support  at 
the  time  in  question,  and  when  It  was 
shown  that  said  property  was  used  in 
the  support  of  said  family  at  the  time  in 
question  the  evidence  as  to  the  kind, 
quantity,  value,  and  use  of  said  property 
became  material.  It  appears  from  the 
evidence  introduced  on  behalf  of  tbe  plain- 
tiff that  no  division  was  made  in  the  earn- 
ings of  the  members  of  said  family.  The 
earnings  of  the  wife,  through  the  boarding- 
bouse  business  carried  on  by  her,  and  tbe 
earnings  of  the  husband  in  his  employ- 
ment, were  thrown  Into  a  common  fund, 
which  was  used  for  the  support  ot  the 
family,  the  carrying  on  of  said  business, 
and  tbe  purchase  of  property;  and  the 
property  thus  ufed  in  common  for  tbe 
benefit  of  tbe  family  seems  to  have  been  a 
material  factor  in  its  support  during  the 
time  in  question.  The  theory  of  appel- 
lant's counsel  appears  to  be  that  this  case 
should  be  considered  and  determined 
wholly  on  the  question  as  to  whether  or 
not  such  an  amount  as  was  earned  during 
the  period  in  question  would  be  required 
tor  the  support  of  tbe  family,  and  if  only 
eufflcient  for  that  purpose  the  case  ought 
to  be  determined  in  favor  of  plaintift,  on 
the  ground  that  It  is  his  duty  to  support 
his  family.  This  would  leave  out  of  con- 
sideration the  question  as  to  whether  or 
not  the  family  was  in  tact  supported  by 
the  earnings  of  the  husband,  or  from  some 
other  source.  The  earnings  might  not  be 
more  than  sufflcient  to  supply  the  family 
at  tbe  time  if  tbe  family  had  no  other 
source  ot  supply,  and  In  that  case  the  ex- 
emption would  surely  apply.  But  it  all 
other  facts  were  excluded  from  considera- 
tiou,theexemption,on  that  theory,  would 
prevail,  where  the  wife  had  a  large  estate, 
nod  it  cunld  be  shown  that  she  bad  act- 
ually supported  herself  and  child  or  chil- 
dren therefrom,  and  that  tbe  husband's 
earnings  were  neither  required  nor  used  lor 


that  purpose,  and  on  that  theory  the  ex- 
emption would  have  to  prevail,  altbongb 
it  could  be  shown  that  tbe  husband  bad  a 
fund  from  past  earnings  or  other  source 
more  than  sufficient  to  supply  all  neceg- 
saries  required  for  the  family  at  thetimein 
question ;  tor  it  tbe  amount  ot  earnlngsat 
the  time  and  the  wants  ofthefainily.only, 
were  considered,  it  would  probably  appear 
in  each  of  such  cases  that  theearnings  were 
not  more  than  sufiBcieut  tor  the  family's 
support,  while  in  tact  tbe  case  might 
be  that  such  earnings  were  neither  neces- 
sary nor  used  tor  the  support  of  the  fami- 
ly. Again,  in  case  the  judgment  debtor's 
family  consisted  of  one  child,  for  instance, 
who  was  wholly  supported  by  some  gen- 
erous relative,  In  such  case,  following  the 
theory  that  we  should  look  only  to  the 
amount  ot  the  debtor's  earnings  and  tbe 
wants  of  his  family,  it  might  be  made  out 
that  his  earnings  were  not  more  than 
sufficient  to  support  his  child,  and,  if 
that  concluded  the  Inquiry,  the  exemption 
must  prevail,  although  the  earnings  were 
not  used  for  that  purpose.  In  our  opin- 
ion the  court  adopted  the  correct  rule, 
and  allowed  investigation  astotbe  means 
through  which  the  family  actually  re- 
ceived its  support  during  the  time  in  ques- 
tion. 

The  court  gave  to  the  jury  the  following 
instruction,  (No.  4:)  "In  determining  tbe 
question  whetiier  the  plaintiff  is  entitled 
to  his  exemption,  you  may  leave  out  of 
consideration  altogether  tbe  question  of 
fraud  in  tbe  gift  by  tbe  plaintiff  to  bis  wife 
of  the  money  with  which  the  property 
upon  which  the  plaintiff  and  bis  family 
resided  in  Anaconda  was  purchased.  Tbe 
question  for  you  to  decide  is  whetber  that 
property  furnished  a  support  to  tbe  plain- 
tiff's family,  so  that  he  is  freed  entirely 
from  the  necessity  ot  contributing  to  its 
support.  Creditors  cannot  rely  upon  any 
question  ot  fraud  in  dealing  with  or  seek- 
ing to  reach  the  property  exempt  tu  beads 
ot  families  under  tbe  law."  The  giving  of 
said  instruction  is  not  complained  of  by 
appellant,  but  it  appears  that  the  court 
modified  the  Instruction  as  originally 
drawn  by  eliminating  therefrom  the  fol- 
lowing clause:  "And  though  it  appear 
that  the  plaintiff  gives  his  wages  to  bis 
wife  for  tbe  express  purpose  of  defeating 
his  creditors,  but  tbat  the  same  is  neces- 
sary for  the  support  of  bis  family  In  whole 
or  in  part,  you  should  disregard  the  fraud 
on  his  part  altogether,  and  still  And  your 
verdict  in  his  favor. "  Appellant  contends 
that  the  court  committed  error  in  exclud- 
ing that  clause  from  the  instruction  before 
delivering  it  to  tbe  jury.  This  assignment 
of  error  ought  to  be  considered  in  connec- 
tion with  other  instructions  given  to  the 
jury.  luHtructions  Nos.  3  and  5,  as  given 
to  the  jury,  read  as  follows:  "(3)  The 
word  'necessary,'  as  used  in  the  statutes 
exempting  tbe  wages  of  the  laboring  man 
'when  necessary  tor  the  support  ot  his 
family,  in  whole  or  in  part,' does  not  mean 
tbat  his  wages  must  be  absolutely  indis- 
pensable to  the  bare  subsistence  of  tbe  fam- 
ily, and  that  the  family  could  not  live 
without  them,  but  is  used  In  a  broader 
and  less  rigid  sense,  looking  rather  to  tbe 
comfort  and   well-being  ot  the  family,  and 
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contemplates  tbe  tamteblng  to  it  wbat- 
ever  to  neceanary  to  Ita  comfort  and  well- 
being,  aa  dlBtinenlahed  from  laxnrlea.  If, 
tbPD,  yon  find  that  the  plalntlB'a  wife,  by 
care  and  economy,  could  aupport  heraelt 
and  ber  children,  providing  a  bareaubsiat- 
ence.  bnt  that,  by  tbe  uae  of  the  wagea  of 
the  plaintitr.ahe  and  her  family  could  have 
a  more  comfortable  aupport,  without  lux- 
ury and  extravagance,  then  you  are  war- 
ranted In  finding  that  the  plalntltTs  wages 
are  necessary  for  the  aupport  of  bin  fam- 
ily, and  therefore  be  la  entitled  to  recorer 
in  this  action."  *(6)  If  you  find  from  tbe 
evidence  that  In  the  month  of  July,  1890, 
tbe  defendant  collected  f  131  of  wages  of 
piaintlfTa  earnings  during  the  thirty  days 
prior  to  that  date,  and  that  the  aame  waa 
partly  neceasary  for  the  aupport  of  bla 
family,  either  directly  or  Indirectly,  yon  will 
find  a  verdlctfor the  plaintiff."  Itecarrlng 
now  to  thelanguage  atruck  out  of  instruc- 
tion No.  4,  on  which  appellant  aaslgna 
error,  we  think  that  clause  waa  not  only 
nnnecesaary,  in  view  of  the  other  instruc- 
tions given,  but  the  language  of  it  was 
incongmoua,  and  not  a  clear  atatement  of 
tbe  law.  If  a  man  is  confronted  with  two 
demands  for  his  earnings, — (1)  to  pay  the 
same  to  hia  creditors;  and  (2)  to  uae  hla 
earnings  for  the  more  pressing  and  para- 
mount demand  of  supplying  the  wants  of 
his  family, — and  he  chooae  the  latter,  and 
obey  the  more  aacred  and  paramount  de- 
mand, with  the  sanction  of  a  statute  which 
expressly  Justifies  and  guaranties  bira 
from  interference  in  carrying  out  this  pur- 
pose, we  do  not  think,  in  such  a  case,  it 
could  be  said,  In  barmony  with  the  condi- 
tions whicb  prompted  his  action,  that  he 
may  have  done  this  "with  the  express  pur- 
pose of  defrauding  his  creditors. "  Nor  do 
we  thluk  it  would  be  In  harmony  with  the 
existing  conditions,  in  such  a  case,  to  aay 
to  tbe  jury,  "You  ahould  diaregnrd  tbe 
fraud  on  bla  part  altogether."  No  aucb 
consideration  is  proper  in  this  connection, 
because  there  could  be  no  frand  in  such 
conduct.  If  it  was  Intended  by  the  lan- 
guage struck  out  of  instruction  No.  4  to 
aay  to  the  Jury  that  if  the  plaintiff  deliv- 
ered hla  earnings  to  bla  wUe  to  be  used 
for  the  support  of  bis  family,  and  the  same 
were  necessary  for  that  purpose.  In  so 
doing  he  could  commit  no  fraud  upon 
hla  creditors,  aucb  Inatruction  would  be 
eminently  proper.  The  court.  In  instruc- 
tlona  Noa.  3,  4,  and  5,  covered  this  ground 
fully,  clearly,  and  fairly,  as  we  believe, 
without  the  language  which  was  struck 
out  of  No.  4,  and  which,  aa  expreased  in 
that clauae,  might  have  been  mlaleadlng. 
Appellant  complalna  that  the  court 
erred  in  giving  to  the  ]nry  inatruction  No. 
8,  which  reads  as  followa:  "Yon  are  In- 
structed that  a  debtor  cannot  voluntarily 
surrender  property  to  his  wife,  nor  can 
she  voluntarily  assume  tbe  posaession  and 
ownership  of  it,  to  the  prejudice  of  his 
creditors.  Such  transactions  are  consid- 
ered In  law  fraudulent  and  void  as  to  tbe 
creditors  of  the  husband.  And  it  yon  be- 
lieve from  tbe  evidence  that  tbe  earnings 
of  tbe  plaintilt  In  this  action  were  volun- 
tarily used  by  bim  in  the  payment  of  some 
of  tbe  bills  incurred  by  his  wife  in  carrying 
oa  ber  business,  and  thereby  the  receipts 


from  sneb  business  were  increased,  and 
sacb  earnings  were  not  necessary  tor  tbe 
support  of  tbe  plaintiff's  family,  then  yon 
will  find  yonr  verdict  for  the  defendant.  ** 
Tbe  first  portion  of  this  Instruction,  il 
viewed  entirely  alone,  might  be  found  too 
nnrrow  a  statement  of  law  applicable  to 
the  case.  Bo  it  would  be  with  many  in- 
structions If  one  clause  or  one  statement 
should  be  taken  out  and  considered  entire- 
ly alone.  But  the  first  part  is  modified 
and  made  applicable  to  the  case  in  ques- 
tion by  the  language  of  the  latter  part  of 
the  aame  Inatruction.  Instmctiona  are  to- 
be  conaldered  together,  aa  laying  before 
the  Jury  a  atatement  of  the  law  applicable 
to  tbe  case  In  nuestion.  This  instruction 
must  be  considered  aa  one  among  tbe 
whole  number,  suggesting  to  the  Jury, 
when  considered  as  a  whole,  the  view  of 
the  law  applicable,  and  to  be  considered 
by  them  in  determining  this  case.  In  that 
view  of  these  instructions,  we  find  no  er- 
ror in  the  giving  of  inatruction  No.  8. 

Lastly,  it  is  contended  by  appellant  that 
the  evidence  la  insufficient  to  support  tbe 
findings  of  tbe  Jury.  This  aaalgnment  of 
error  is  based  on  tbe  theory  heretofore 
adverted  to,  /.  e.,  that  tbe  only  question 
for  consideration  la  the  amount  earned 
and  tbe  amount  necessary  to  support  the 
family,  excluding  inquiry  aa  to  other  re- 
Bonrcea  for  support,  or  the  means  by 
wbich  the  family  was  actually  supplied. 
While  tbe  wants  of  the  family,  and  tbe 
amount  necessary  for  ita  supply,  and  the 
amount  of  the  earnings  in  question,  are 
without  doubt  facta  of  importance  to  be 
inquired  Into  in  such  a  case,  still,  aa  we 
have  heretofore  shown.  In  our  opinion, 
that  is  not  the  end  of  the  inquiry  perti- 
nent. It  is  shown  by  the  evidence  In  this 
case  (chiefly  by  the  evidence  of  the  plain- 
tiff and  hla  wife)  that  the  earnings  and  ac- 
cumulation of  funds  through  the  efforts  ot 
the  plaintiff,  by  his  labor,  and  of  hla  wife, 
by  her  aeparate  buslnesa,  were  placed  to- 
gether and  uaed  together;  and  it  ia  ahown 
by  their  testimony  that  while  they  resided 
at  Anaconda,  during  the  2}i  years  prior 
thereto  and  Including  the  80 days  when  tbe 
earnings  levied  on  were  earned  by  plain- 
tiff, in  addition  to  the  support  of  the  fam- 
ily, their  property,  in  which  their  Joint  ac- 
cumulations were  invested,  was  steadily 
on  the  increase.  Commencing  with  f  1,000 
invested  in  aald  boardlng-bouae  and  home 
property,  they  bad  paid  from  their  Joint 
earnlnga  an  incumbrance  of  $6U0  whicb  ex- 
i8t<>d  thereon,  and  have  expended  about 
$750  for  furniture  put  into  said  house,  be- 
sides aupportlng  tbe  family.  So  that,  as 
shown  by  their  testimony,  their  earnings 
and  investments  during  said  period,  over 
and  above  tbe  support  of  tbe  family, 
amounted  to  more  than  f  1,200,  and  their 
property  altogether  amonnted  in  value  to 
$2,500.  Tbe  Jury  fonnd  on  tbe  whole  case 
that  tbe  wages  levied  on,  amonnting  to 
f  181,  were  not  necessary,  at  tbe  time  tbey 
were  earned,  for  tbesopport  of  tbe  family ; 
and  we  think  there  Is  ample  evidence  to 
sustain  such  finding. 

Each  case  of  this  character  most  rest 
apon  its  own  facts,  exlatlng  at  tbe  time  in 
question.  By  a  alight  change  in  the  alfalra 
of  this  family  tbe  earnings  of  tbe  plaintltl 
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daring  tbe  next  month  may  have  been 
clearly  exempt,  notwltbstandinK  one  or 
both  memberH  ot  the  family  had  Bald  prop- 
erty, which  was  also  exempt  from  execn- 
tlon.  But  we  think  In  this  case  the  ver- 
dict ot  the  jury  was  fully  sustained  by  tbe 
evidence,  and  In  a  large  degree  by  tbe  tes- 
timony of  tbe  plaintiff  aud  bis  wife.  Tbe 
judgment  and  order  overruling  appel- 
lant's motion  lor  new  trial  will  therefore 
be  affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


Arnold  v.  Sinclair. 

(Supreme  Court  of  Montana.     Feb.  38, 1898.) 

Faktnership—  AcconsTiso  —  PtEAOisa—  Final 
Jdooment. 

L  An  action  in  equity  for  the  dissolntion  of 
a  partnership  and  for  an  accounting  is  not  an  ao- 
tiOD  on  a  money  demand ;  and  a  section  of  the 
complaint  in  suoh  an  action,  which  asks  for  judg- 
ment against  defendant  for  such  sum  as  may  be 
found  due  from  defendant  to  plaintiff,  is  imma- 
terial matter. 

8.  In  an  action  in  equity  for  the  dissolution 
of  a  partnership  and  for  an  accounting  the  judg- 
ment of  the  court  dissolved  the  partnership,  and 
adjudged  that  plaintiff  and  defendant  were  each 
entitled  to  one-half  the  assets  of  the  partnership 
after  the  debts  were  paid,  and  appointed  a  ref- 
eree to  take  charge  of  and  sell  the  property  of  the 
firm  to  pay  the  debta,  and  to  divide  the  surplus 
between  plaintiff  and  defendant.  JSeld,  that  the 
judgment  was  final  and  appealable,  and  that  the 
reference  was  merely  for  the  purpose  of  execut- 
ing tbe  judgment. 

Appeal  from  district  court.  Cascade 
county;  Ch^rlks  H.  Bb.ston,  Judge. 

Action  by  Peter  Arnold  against  John 
Sinclair  for  a  dissolution  of  partnership 
and  for  an  accounting.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  de- 
nying n  motion  for  a  new  trial,  defendant 
upi)eals.  Plaintiff  moves  to  diumiss  tbe 
appeal.     Motion  denied. 

The  other  tacts  fully  appear  in  the  fol- 
lowing statement  by  Db  Witt,  J. : 

This  is  an  action  to  cieclare  a  copartner- 
ship dissolved,  and  for  an  accounting. 
The  complaint  alleges  that  in  August, 
1887,  plaintiff  and  defendant,  at  Port  Ar- 
thur. Can.,  entered  into  a  copartnership 
for  the  buHiness  of  dealing  in  wines,  liq- 
uors, and  cigars  at  the  city  of  Great  Falls, 
Mont.  That  under  said  copartnership, 
the  name  of  which  was  "John  Sinclair," 
the  parties  engaged  in  said  bushiess  until 
February  6,  1891.  On  that  day  the  part- 
nership was  dissolved  by  the  withdrawal 
of  the  plaintiff.  That  defendant  paid  in- 
to said  copartnership  as  capital  $1,497.30. 
Prior  to  February  C,  1891,  defendant  had 
wiitbdrawn  the  same  from  the  ijuslneas. 
Tbe  proiltB  of  the  copartnership  to  Febro- 
ury  1. 1891,  were  «1«,7U0.96.  Plaintiff  has 
drawn  out  f  2,785.h5.  Upon  an  accounting 
there  would  bedue plaintiff  from  defendant 
$4,518.35,  or  more.  The  profits  consist  of 
said  sums  so  withdrawn  by  the  partners, 
and  notes,  bills,  accounts,  goods,  wares, 
and  merchandise,  furniture,  fixtures,  re- 
bates, etc.  The  aggregate  value  of  the  et 
fects  ot  tiie  copartnership  is  $21,111.11,  or 
more,  less  liabilities  of  some $4,820.15, leav- 
ing net  profits  of. $16.09K. 73;  and  upon  an 
accounting  there  would  be  due  plain  tiff  $4,- 


618.85, or  more.  That  on  Febroary  6, liSl, 
plaintiff  demanded  of  defendant  a  nettie- 
ment  and  accounting,  which  defendant 
refused.  That  tbe  d^endant  la  in  posses- 
sion of  the  assets  and  property  of  the 
firm.  Tbe  prayer  la  as  follows:  "(1) 
That  the  court  declare  said  copartnership 
to  have  been  dissolved  on  or  about  Feb- 
ruary 1, 1891.  (2)  That  the  defendant  be 
compelled  to  account  with  plaintiff  touch- 
ing the  premises  and  said  copartnership. 
(3)  That  a  receiver  be  appointed,  to  talie 
possession  of  all  the  copartnership  prop- 
erty nnd  effects,  according  to  the  practice 
of  the  court  and  the  statute  in  that  be- 
half  enacted.  (4)  That  tbe  property  of 
said  firm  be  sold,  the  debts  due  it  be  col- 
lected, and  its  business  wound  np.  (5) 
That  the  court  make,  render,  and  enterits 
Judgment  against  defendant  for  such  snni 
as  may  be  found  due  plaintiff  from  defend- 
ant upon  the  settlement  of  said  copart- 
nership affairs.  (6)  That  the  surplus,  aft- 
er all  debts  are  paid,  bu  divided  between 
piaintlK  and  defendant,  according  to  tbeir 
several  interests.  (7)  Andforsncb  other 
and  different  or  other  and  further  relief 
as  may  unto  equity  and  good  conscience 
seem  meet  and  proper,  together  with  costs 
of  suit."  Thu  answer  speciflcaiiy  denies 
the  partnership,  and  all  the  facts,  as  plain- 
tiff alleges  them,  flowing  from  tlie  exist- 
ence of  that  relation.  The  answer  seta  up 
as  the  fact  that  the  only  agreement  tbat 
detendanthad  with  plaintiff  was  tbat  been- 
gaged  bim  as  a  clerli  and  bar-keeper  at  a 
salary  of  $100  a  month  ;  and  that  on  Fel>- 
ruory  6,1891,  he  paid  plaintiff  all  that  was 
due  him  under  such  hiring.  The  denials 
of  tbe  answer  are  made  with  reference  to 
the  complaint's  allegation  and  tbe  an- 
swer's denial  of  the  main  question  of  part- 
nership. For  Instance,  tiie  answer  denies 
that  the  defendant  paid  as  capital  stock 
to  the  said  business  of  any  such  copart- 
nership $1,497.30,  or  any  other  sum.  The 
denial  is  in  respect  to  paying  money  into 
the  alleged  copartnership.  This  is  not  a 
denial  that  said  sum  was  paid  into  the 
business;  a  business,  as  defendant  claims, 
which  was  not  a  copartnership,  as  plain- 
tiff alleges.  So  with  a  long  list  of  denials 
of  items  alleged  by  plaintiff.  They  are 
all  denials  flowing  from  the  denial  of  the 
partnership  relation.  In  fact,  the  whole 
answer  is  a  detailed  denial  of  the  partner- 
ship, and  all  facts  allecred  to  be  connected 
therewith;  and  is  a  setting  forth  of  a  dif- 
ferent relation, — that  is,  one  of  hiring 
plaintiff  by  defendant. 
_  The  case  was  tried  to  a  jury.  The  par- 
ties made  a  stipulation  of  record  that  the 
only  issue  tried  to  the  .iury  is  whether  the 
partnership,  as  alleged,  existed,  and  that, 
if  such  partnership  be  established,  the  ac- 
counting is  to  be  made  before  a  referee, 
which  stipulation  was  approved  by  the 
court.  On  this  issue  the  .iury  found  that 
there  was  such  pai'tncrship.  The  court 
adopted  the  huding  of  the  jury  on  the  is- 
sue of  partnership  t'el  non.  The  court 
then  in  the  decree  found  further  that  the 
issues  are  with  the  plaintiff,  and  that  all 
of  the  material  allegations  of  the  com- 
plaint are  true,  to-wit:  (Then  the  findings 
of  fact  are  set  forth  in  the  decree,  which 
are  briefly  as  follows:)    The  agreement  for 
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the  partnerefalp  Is  fonnd  as  alleged.  The 
profits  and  lusaea  were  to  be  ahared 
equally  by  the  parties.  Said  partnerablp 
«xiBte<l  from  Aogust  20, 1887,  to  Februa- 
ry 1.  1891,  under  the  Arm  Dame  of  "John 
Sinclair."  That  heretofore,  to- wit, on  the 
Ist  day  of  Ft^bruary,  1S91,  pluintlB  wlth- 
<lrew  from  nald  flrm  and  copartnerBblp, 
and  thereof  gare  defendant  notice;  and 
that  there  were  then,  and  now  are,  asseta 
and  effects,  money,  property,  and  choBes 
In  action  of  and  belonging  to  naid  copart- 
nerablp,  all  thereof  being  in  theaclualpoa- 
aeealuD  of  aatd  Ulnclair,  defendant.  Na  ac- 
counting or  settlement  baa  been  made, 
although  demanded  by  plaintiff  on  Febru- 
ary 1, 18U1.  Defendant  is  in  possession  of 
all  the  property  of  the  partnership,  and 
refueea  plaintiff  any  possesaion. 

The  coort  makes  a  conclusion  of  law 
that  the  plaintiff  Is  entitled  to  a  settle- 
ment and  accounting  of  the  copartnerahip 
business  and  affairs,  and  that  he  is  en- 
titled to  the  relief  demanded  In  the  com- 
plaint. The  relief  demanded  is  described 
above.  The  decree  then  proceeds:  "Where- 
fore, the  premises  considered,  the  court 
dotb  order,  adjudge,  and  decree  that 
the  partnership  existing  between  plaintiff 
and  defendant  was  dlRsolved  on  the  1st 
day  of  February,  1891,  and  that  the  de- 
fendant account  to  and  with  the  plaintiff 
touching  the  aforesaid  affairs  and  busi- 
neaa  of  said  copartnership  conducted  and 
carried  on  under  the  flrm  name  of 'John 
itinclair;'  that  a  receiver  be  appointed  by 
the  court  to  take  posaesslnn  of  all  the 
eald  partnership  property  and  eBecta,  and 
that  he  do  such  acta  respecting  the 
property  as  the  court  may  authorise, 
with  Huch  power  and  authority  as  in  equi- 
ty and  according  to  the  practice  of  tbe 
court  rereivem  have  and  en]uy:  that  such 
receiver  bring  and  defend  action  In  hfs 
own  name  as  receiver;  that  he  take  and 
keep  possession  of  said  property  and 
effects,  and  sell,  convey,  transfer,  and 
otherwise  dispose  of  the  same,  or  any 
portion  thereof,  when  authorized  so  to  do 
oy  the  court;  that  he  receive  rents,  collect 
debts  and  claims  due  or  belonging  to  said 
copartnership,  and  compound  and  com- 
promise the  same  when  ordered  or  di- 
rected so  to  do  by  tlie  court ;  and  that 
he  do  generally  such  acts  respecting  the 
property  as  the  court  may  authorize; 
that  the  business  of  said  copartnership 
be  wound  np  and  concluded;  that  a  ref- 
eree be  appointed  to  state  tbe  account  be- 
tween plaintiff  and  defendant  touching 
said  cnfmrtnership,  and  report  the  same 
to  the  court,  and  with  such  power  and 
authority  as  the  law  and  tbe  court  may 
confer  in  tbe  premises;  that,  after  ail  the 
debts  and  liabilities  of  said  partnership  be 
paid  and  discharged,  the  residue  of  the 
said  property,  or  its  value,  be  divided  be- 
tween the  parties  hereto,  according  to 
their  respective  rights  (herein  ;  that  upon 
the  statement  of  said  account  between 
the  parties  the  court  enter  Judgment  in 
favor  of  the  party  entitled  thereto  for 
such  sunt  as  may  be  found  to  be  due  bim. 
It  is  considered  by  thecourtthnttheplaln- 
tin  have  judgment,  and  the  same  Is  here^ 
by  entered  tor  the  sum  of  f  22.80,  his  coats 


In  this  action  expended. "  The  defendant 
moved  tor  a  new  trial,  which  motion  was 
denied.  The  defendant  appeals  to  this 
court  from  the  judgment  and  from  the 
order  denying  the  motion  for  a  new  trial. 

Befr>re  the  appeal  was  brought  on  to 
be  heard  iu  this  court,  the  respondent  first 
movRd  to  dJEmiss  tbe  appeal,  and  in  his 
motion  set  forth  tbe  following  grounds: 
(1)  There  appears  no  final  judgment  In 
said  cause.  (2)  The  court  below  did  not 
make  or  enter  a  final  judgment  in  said 
action.  (S)  No  trial  was  had  within  the 
meaning  of  the  statute  providing  for  ap- 
peals. (4)  Tbe  order  of  the  court  below 
denying  the  motion  for  a  new  trial  was 
and  remains  a  nullity,  and  was  made  prior 
to  the  complete  determination  of  tbe  is- 
sues of  fact  in  the  cause. 

This  motion  to  dismiss  is  the  only  mat- 
ter now  for  consideration. 

Tbos.  E.  Br&dy,  AlcConnell  &  Claybern, 
and  M.  &.  Giinn,  for  appellant. 

Cooper  &  PIffott.  for  respondent,  cited 
Hunter  V. Hunter.  100  111.  519;  Low  v.Min- 
IngCo.,  2  Nev.  75;  Belmont  v.  Ponvert,  3 
Rob.  (N.  Y.)  693;  Price  v.  Nesbit,  1  Hill, 
Eq.  445;  Tuggle  v.  Gilbert.  1  Duv.  340; 
Derckbardt  v.  Rutgers,  45  Mo.  132;  Crow- 
ther  V.  Rowlaudson,  27  Cal.  377;  Harris  v. 
Sugar  Ketining  Co.,  41  Cal.  398;  Hinds  v. 
Gage,  56  Cal.  486;  Williams  v.  Conroy.  52 
Cal.  414;  Scott  v.  Burton,  6  Tex.  822;  Mc- 
Coster  v.  Brady,  1  Barb.  Cb.  330. 

Dk  Witt,  J.,  (after  utating  the  faet8.\ 
There  is  an  appeal  from  the  Judgment  and 
an  appeal  from  the  order  denying  tbe  mo- 
tion for  a  new  trial.  Respondent  con- 
tends tliat  the  Judgment  \»  not  a  final 
one,  hence  that  appeiil  must  be  dismissed; 
and  again,  that.  If  the  judgment  is  not 
final,  the  motion  tor  a  new  trial  was 
premature,  and  hence  that  appeal  must  be 
dismissed. 

We  will  inquire  as  to  the  first  proposi- 
tion. Was  tbe  judgment  final,  and  so  ap- 
peulable;  or  was  it  an  Interlocutory  or- 
der, and  not  appeaiultle?  Under  tbe  stat- 
ute, an  appeal  can  be  taken  only  from  a 
final  Judgment,  and  from  certain  defined 
orders.  Sections  421,  444,  Code  Civil  Proc. 
Whether  a  judgment  is  final  or  not  is 
sometimes  a  matter  diificult  of  determina- 
tion. Mr.  Black,  in  his  work  on  Judg- 
ments, (section  41,)  introduces  his  discus- 
sion of  this  subject  with  these  words:  "In 
drawing  the  distinction  between  final  and 
Interlocutory  adjudications,  the  greatest 
difficulty  has  been  experienced  in  f.be  case 
of  decrees  in  equity ;  tbe  confusion  arising 
principally  from  the  peculiar  nature  of  the 
decisions,  and  the  wide  range  of  means 
which  choncery  possesses  both  for  luform- 
ing  the  mind  of  the  Judge  and  for  acting 
upon  the  parties  concerned.  Many  tests 
of  finality  have  beer  proposed,"  etc.  The 
author  cites  from  Kelley  v.  Stanberry,  13 
Ohio,  408,  commending  the  rule  as  laid 
down  In  that  case  as  follows:  "The con- 
fusion has  sprung  up  from  falling  to  ob- 
serve the  distinction  between  facts  and 
things  to  be  ascertained  preparatory  to  a 
final  decree,  and  facts  and  things  to  be  as- 
certained In  execution  of  final  decree.  Be- 
cause a  final  decree  might   direct  that  cer« 
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tain  rncta  shoald  b«  ascertained  In  ezeca- 
tloD  of  aach  decree,  It  will  not  make  It  In- 
terlocutory;  nor,  on  the  other  hand,  be- 
cause the  decree  finds  the  general  equities 
of  the  cause,  and  reference  Is  had  to  a 
master  to  ascertain  facts  preparatory  to 
final  dispusltion,  will  It  be  regarded  as 
final."  In  all  the  many  cases  that  we 
have  examined  we  find  the  general  tend- 
ency to  be  as  laid  down  lo  the  Ohio  case, 
—that,  if  the  matters  and  things  to  be  as- 
certained after  the  entry  of  the  Judgment 
are  for  the  purpose  of  carrying  that  Judg- 
ment into  execution,  then  such  Judgment 
is  final.  As  is  said  in  Freeman  on  Judg- 
ments, (section  36:)  "If,  after  a  decree  has 
been  entered,  no  further  questions  can 
come  before  the  court  except  such  as  are 
necessary  to  be  determined  in  corryingtbe 
decree  into  effect,  the  decree  isfinai ;  other- 
wise it  is  interlocutory."  We  have  very 
carefully  examined  the  cases  cited  by  re- 
spondent in  his  brief  on  the  motion.  We 
have  also  examined  the  following  cases  in 
New  Tfork :  Swarthont  t.  Curtis,  4  N.  Y. 
415;  QriflSn  v. Cranston, 6  Bosw. 658;  Law- 
rence T.  Farmers'  L.  &.  T.  Co.,  6  Doer,  689; 
Prentiss  v.  Machado,  2  Rob.  (N.  T.)  660; 
Ives  V.  Miller,  19  Barb.  196;  Lawrence  v. 
Fowler,  20  How.  Pr.  407;  Chittenden  v. 
Missionary  Society,  8  IIo w.  Pr.  327 ;  Claris  v. 
Brooks,  2  Abb.  Pr.  (N.  8.)  885;  Tompkins 
T.  Hyatt,  19  N.  Y.  534.  We  arefully  aware 
of  the  modern  tendency  to  allow  but  one  ap- 
peal in  a  case;  that  is,  that  a  case  shall 
come  up  altogether,  and  not  by  piecemeal. 
This,  of  course,  is  outside  of  the  consldera- 
tion  of  the  particular  ordei-s  made  inde- 
pendently appealable;  such  as  un  order 
denying  a  motion  for  a  new  trial,  etc. 
fSectinns  421,  444,  Code  Civil  Proc.  But  the 
statute  of  this  state  recognizes  that  some- 
thing may  occur  even  after  a  final  Judg- 
ment whereby  a  party  may  be  so  ag- 
grieved that  be  should  have  an  appeal; 
and  that  section  provides  for  an  appeal 
from  a  special  order,  made  afterflnal  judK- 
ment.  The  case  at  bar  is  an  action  of  an 
equitable  nature.  Are  all  the  equities  of 
the  parties  determined,  and  nothing  left 
to  be  done  but  to  carry  the  judgment  into 
execution?  We  find  It  remarked  in  sev- 
eral New  York  cases  that,  although  further 
proceedings  before  the  master  are  neces- 
sary to  carry  the  decree  into  effect,  yet,  if 
all  tbe  consequential  directions  depending 
upon  the  result  of  the  proceedings  are 
given  In  the  decree,  it  is  final.  Some  fut- 
ure orders  of  the  court  may  be  necessary 
to  carrj'  it  into  efiect.  So  some  future  or- 
der of  tbe  court  might  be  necessary  to 
carry  into  effect  a  plain  money  judgment 
to  an  action  at  law. 

It  seems,  from  an  examination  of  tbe  de- 
cisions uf  the  courts  wherein  a  Code  prac- 
tice prevails,  that  the  doctrine  of  allowing 
bnt  one  appeal  is  more  strictly  enforced; 
and  thai  the  judgment,  to  be  appealable, 
oiust  finally  determine  tbe  rights  of  the 
parties.  But  this  tendency  of  legislation 
and  decision  thereupon  is  not  In  conflict 
with  tbe  view  that,  even  it  a  Judgment 
.  does  finally  determine  the  rights  of  the 
parties,  there  may  be  still  left  to  the  court 
the  office  of  patting  the  party  into  pos- 
■easion  of  bte  rlgtata  so  determined,  and 


the  carrying  Into  execution  of  such  Jodg-' 
ment.  We  entertain  no  doubt  as  to  the 
correctness  of  those  principles.  Their  ap- 
plication to  particular  facts  of  a  ease  is 
sometimes  difficult.  The  case  at  bar  must 
be  determined  upon  its  own  facts.  The 
case  was  tried  partly  by  a  jury  and  partly 
by  the  court.  The  jury  found  one  issue, — 
the  existence  of  tbe  partnership.  This  the 
court  adopted,  and  found  other  facts,  and 
added  its  conclusions  of  law.  It  is  to  t» 
observed  at  this  point  that  the  decree  re- 
cites that  "  this  cause  came  on  to  be  heard 
and  determined,"  and,  further,  "that  the 
only  issue  now  being  tried  to  said  Jury  is 
whether  or  not  a  copartnership  existed," 
etc.  So  but  one  issue  was  being  tried  by 
the  Jury,  and  the  other  Issues  by  thecourt. 
This  appears  by  tbe  stipulation  of  the 
parties,  approved  by  the  court,  and  by 
the  decree  Itself,  which  determines,  as  ol>- 
served,  many  issues  other  than  that  found 
by  the  Jury. 

On  the  motion  to  dismiss  tbe  appeal  the 
findings  and  conclusions  are  not  attacked, 
and  BO  we  may  take  them  as  correct.  The 
Issue  in  this  case  was  this:  Tbe  plaintiff, 
on  his  side,  contended  that  a  partnership 
had  existed ;  that  It  had  been  dlaeulved 
by  plaintiff's  withdrawal ;  that  the  part- 
nership property  and  assets  were  In  the 
possession  of  defendant ;  that  plaintiff 
was  entitled  to  an  accounting;  that  ha 
was  entitled  to  have  a  receiver  appoint- 
ed, and  the  property  of  the  firm  sold,  the 
debts  of  tbe  firm  paid,  and  the  surplus  di- 
vided between  plaintiff  and  defendant, 
according  to  their  several  interests,  which 
interests,  the  complaint  alleged,  were 
equal.  Thedefense  was  a  denial  of  the  ex- 
istenceof  the  partnership,  and  all  the  facts 
auxiliary  thereto  pleaded  by  plaintiff,  and 
the  setting  up  that  the  relations  of  defend- 
ant and  plaintiff  were  that  of  employer 
and  servant.  The  judgment  of  tbe  court, 
after  adopting  the  finding  of  the  Jury,  de- 
termined every  isHue  above  recited  in  favor 
of  plaintiff,  and  furthermore  found  that 
the  shares  of  the  partners  were  equal.  It 
la  true  that  the  prayer  of  the  complaint. 
In  section  5,  asks  for  Judgment  against 
defendant  for  sucb  sum  as  may  be  found 
due  from  defendant  to  plaintiff.  This  por- 
tion of  the  prayer  is  wholly  out  of  place  in 
the  pleading,  for  the  whole  theory  of  the 
complaint  is  that  plaintiff  wants  the  part- 
nership affairs  wound  up  and  settled,  and 
that  out  of  the  net  assets  of  the  concern 
plaintiff  receive  his  share,  and  defendant 
as  well  receive  his.  The  action  is  not  on 
a  money  demand  by  plaintiff  against  de- 
fendant, as  section  5  of  the  prayer  would 
Indicate.  The  complaint  is  wholly  iucon- 
alatent  with  the  idea  that  there  is  any  in- 
debtedneas  from  defendant  to  plaintiff,  for 
the  reaaon  that  it  alleges  that  plaintiff 
has  drawn  more  money  from  the  alleged 
partnership  than  has  the  defendant.  The 
eomplaiut,  read  as  a  whole,  makes  this 
clear,  and  this  section  6  is  immaterial 
matter.  Davis  v.  Davis,  9  Mont.  275,23 
Pac.  Rep.  716.  The  complaint  does  not  ssk 
Judgment  for  any  amunnt  of  money.  It 
was  not  the  nature  of  tbe  action  fo.-  tbe 
complaint  to  so  pray.  The  complaint 
prayed  for  the  determination  ol  certain. 
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mstters.  Those  matters  were  all  deter- 
mined by  tbe  judKiuent.  tho  complaint 
prayed  for  certain  relief.  Every  Item  of 
«nclt  relief  wae  granted.  Every  rl^lit  al- 
iened, every  rellRi  prayed,  by  plaintiff,  was 
dt^termlned  lu  Mh  favor. 

Now  wliat  remains?  Simply  to  put 
Ijlaiiitiff  into  pogsPBsion  of  that  wlilcii  tlie 
court  linH  determined  tbat  he  is  entitled 
to;  simply  to  execute  tlie judgment,  wbicli 
has  settled  tbe  rights  of  tbe  parties ;  simply 
to  carry  out  tbe  relief  granted.  The  court 
taiiea  posHession  ul  tbe  property  by  its 
receiver.  The  referee,  as  an  accountant, 
states  the  account.  Tbe  court  parcels  to 
this  one  bis  balf,  and  to  that  one  his  liulf, 
and  so  executes  the  judgment.  Wu  are 
of  opinion  tbat  the  facts  of  this  case  fall 
within  the  rule  above  pointed  out,  and 
tbat  the  matters  remaining  to  be  ascer- 
tained are  for  tbe  purpose  of  carrying  out 
tbe  judgment;  not  for  the  purpose  of  fram- 
ing the  judgment.  The  judgment  in  that 
each  party  is  entitled  to  one-half  of  the  as- 
sets of  the  partnership,  after  tbe  debts 
are  paid.  Tbat  is  tlie  determination  of 
tbeir  rights.  That  is  the  judgment.  The 
execution  of  this  judgment  is  all  that  re- 
mains. 

We  are  aware  of  tbe  condition  of  the 
California  decisions  in  this  matter. 
Crowther  v.  Kowlandson,  27  Cal.  376.  was 
ao  action  to  declare  certain  instruments 
roid  Findings  were  made,  and  tbe  case 
was  referred  to  a  master  to  state  an  ac- 
count. In  the  opinion  appears  a  dictum 
to  the  effect  that  tbe  trial  was  not  com- 
plete until  tbe  report  of  the  referee  was 
tiled.  This  dictum  is  quoted  and  treated 
as  a  decision  In  Hinds  v.  Gage,  .56  Cul.  486, 
and  Duff  v.  Duff.  71  Cal.  513, 12  Pac.  Bep. 
670.  The  question  is  also  touched  upon 
In  Harris  v.  Bailrood  Co.,  41  Cal.  393; 
Jones  V.  Clark,  42  Cal.  180;  Clark  v.  Dun- 
nam,  46  Cal.  205;  BateH  v.  Qage,  49  Cal. 
126;  Williams  v.  Conroy,  52  Cal.  414; 
White  v.  Conway,  66  Cal.  383,  5  Pac.  Rep. 
e72;  Dominguez  v.  MascottI,  74  Cal.  269, 
15  Pac.  Bep.  773;  Town  Co.  v.Neale,  78Cal. 
63,  20  Pac.  Rep.  372;  Sharon  y.  Sharon,  79 
Cal.  701,  22  Pac.  Rep.  26,  131.  We  do  not 
understand  that  it  can  be  laid  down  as  a 
funeral  principle  that  a  trial  Is  incomplete, 
and  hence  a  judgment  is  not  final,  simply 
because  a  reference  is  bad  for  some  pur- 
pose :  tha  t  is  to  say,  the  fact  of  a  refer- 
ence being  had  after  judgment  does  not  in 
Itself  determine  tbat  the  judgment  is  not 
final.  Nor  do  we  think  that  tbe  Califor- 
nia cases  intend  to  so  hold,  although  in 
some  of  the  cases  from  that  court  the 
principle  is  announced  so  generally  and 
without  qnallHcation  that  the  reader 
may  be  led  to  conclude  that  the  cunrt 
intended  to  announce  that  the  fact  of  a 
reference  after  judgment  In  Itself  determined 
the  non-final  character  of  the  judgment. 
Bat  the  case  of  Clark  v.  Dunnam,  following 
.lones  y.  Clark,  and  tbelater  cases,  especial- 
ly Sharon  v.  Sharon,  bring  tbe  principle 
nearer  to  what  we  believe  is  the  correct 
role  as  we  have  indicated  above.  A  refer- 
ence after  judgment  does  not,  per  ae,  de- 
termine tbe  character  of  tbe  judgment  as 
to  its  finality.  It  may  be  final,  or  it  may 
be     an     interlocutory    order,   depending 


upon  its  facts.  If  the  reference  be  for  the 
purpose  of  executing  the  judgment  only, 
alter  the  judgment  has  finally  deter- 
mined all  the  rights  of  the  parties,  then 
the  judgment  Is  final.  We  observe,  from 
the  study  of  the  adjudicated  cases,  that 
great  difficulty  arises  In  applying  the 
rule;  but  we  are  of  opinion  that  in  this 
particular  case  the  facts  warrant  us  in 
concluding  that  the  judgment  was  final. 
The  appeal  therefore  lies.  The  motion 
for  a  new  trial  was  not  premature,  and 
the  motion  to  dlsmlRs  the  appeal  mast  be 
denied,  which  is  accordingly  done. 

Blakb,  C,  J.,  and  Harwood,  J.,  concur. 


MiLOT  V.  Rrrd. 
(Supre>ne  Court  of  Montana.  Feb.  38,  1893.) 
UovENANT  or  Warranty— CoNSTBUCTiON. 
A  deed  contained  a  covenant  as  follows: 
"The  party  of  the  Urst  part,  and  his  hoirs,  do 
hereby  covenant  tbat  be  will  forever  warrant  and 
defend  bis  right,  title,  and  interest  in  and  to 
said  premises,  and  the  quiet  and  peaceable  pos- 
session thereof,  unto  the  party  of  tbo  second 
part,  his  heirs  and  assifrns,  af^inst  the  acts  and 
deeds  of  said  party  of  the  first  part,  and  ail  and 
every  person  and  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same. "  Held,  tbat  the 
warranty  was  sufficient  to  compel  tbe  grantor  to 
answer  for  taxes  lawfully  assessed  on  tbe  prem- 
isies,  and  existing  as  a  lien  thereon,  at  the  time 
he  made  and  delivered  the  deed. 

Appeal  from  district  court,  Meagher 
county;  Frank  Hu.nry,  Judge. 

Action  by  H.  A.  Mllot  against  Joseph 
Reed  to  recover  for  certain  taxes  paid. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Smith  &  Boom,  for  appellant.  Water- 
man  &  Callaway,  for  respondent. 

Harwoou,  J.  Tbo  facts  constituting 
the  cause  of  action  in  this  case  are  as  fol- 
lows: On  the  lOtb  of  September,  1890,  de- 
fendant, by  deed  of  conveyance,  duly  ex- 
ecuted and  delivered  to  plaintiff,  con- 
veyed to  him  certain  real  estate  situate 
In  the  town  of  Castle,  Meagher  county, 
Mont.  Said  deed  contained  a  covenant  in 
the  following  words:  "Andtbesald  party 
of  tbe  first  part,  and  his  heirs,  do  hereby 
covenant  tbat  be  will  forever  warrant 
and  defend  his  right,  title,  and  interest  in 
and  to  said  premises,  and  the  quiet  and 
peaceable  possession  thereof,  unto  the  said 
party  of  the  second  part,  his  heirs  and  as- 
signs, against  the  acts  and  deeds  of  said 
party  of  tbe  first  part,  and  all  and  every 
person  and  persons  whomsoever  lawfully 
claiming  or  to  claim  tbe  same."  At  tbe 
time  said  deed  was  made  and  delivered, 
the  real  estate  conveyed  was  subject  to  a 
tax  theretofore  duly  assessed  and  levied 
thereon,  which  tax  was  then  due  and  un- 
paid, and,  at  tbe  time  of  the  delivery  of 
said  deed,  was  a  Hen  and  Incumbrance  on 
said  premises.  That  by  reason  thereof 
plaintiff  paid  outtbesuuiof  f60.69  to  extin- 
guish such  tax  and  satisfy  said  Hen,  which 
sum  of  money  defendant  baa  not  repaid 
the  plaintiff.  Upon  these  facts  averred  in 
tbe  complaint  plaintiff  demanded  judg- 
ment for  the  recovery  of  said  sum  of  mon- 
ey.    Defendant  demurred  tbat  the  corn- 
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plaint  doefl  not  state  facte  sofficlent  to 
cunBtltute  a  cause  of  action.  The  demur- 
rer was  overruled  by  the  court,  and,  on 
default  of  aaawer  or  further  defense  by  de- 
fendant, a  judRinenc  was  entered  against 
bim  tor  the  recovery  of  said  sum,  from 
whioh  Judgmi^nt  this  appeal  is  prosecuted. 
The  contention  uf  appellant  Is  that  the 
covenants  carried  by  the  words  "grant," 
"barRaln,"  and  "sell,"  by  virtue  of  section 
285,  div.  5,  Comp.  iSt.,  do  not  apply  to  the 
conveyance  In  this  case  because  the  deed 
contained  express  covenants  and  warran- 
ties by  the  grantor.  In  support  of  this 
proposition  appellant  cites  the  case  of 
Douglass  V.  Lewis,  131  TJ.  S.  75,  9  Sup.  Ct. 
Hep.  634,  and  other  cases  therein  cited. 
That  is  to  say,  appellant  contends  tliat, 
by  reason  of  the  warranty  expressed  in 
said  deed,  (as  above  quoted,)  the  grantor 
is  presumed  to  have  expressly  warranted 
by  the  terms  of  the  deed,  as  far  as  was  in. 
tended  by  biin,  and  the  warranties  flzed 
by  statute  to  the  words  "grant, "  "bar- 
gain," and  "sell"  are  not  Incorporated  in 
said  deed.  It  clearly  appears,  when  the 
complaint  is  carefully  looked  at,  that 
counsel  have  carried  the  contention  In  the 
case  at  bar  outside  of  the  avprments  of 
the  complaint,  and  that  the  doctrine  laid 
down  in  Douglass  v.  Lewis,  supra,  does 
not  apply  at  all  to  the  case  at  bar,  be- 
cause it  does  not  appear  from  the  com- 
plaint that  said  deed  contained  either  the 
words  "grant,"  "bargain,"  or  "sell." 
The  only  covenant  of  the  deed  set  forth 
in  the  complaint  Is  the  one  quoted  above. 
It  la  true  that  in  the  first  paragraph  of 
the  complaint  it  is  alleged,  as  matter  of 
Inducement,  tbut  on  the  10th  day  of  Sep- 
tember, 1S90,  defendant  granted,  bar- 
gained, sold,  and  conveyed  to  plaintiff  the 
described  premises;  but  this  is  merely  In- 
troductory matter,  and  can  in  no  way  be 
considered  as  an  averment  of  a  covenant, 
or  of  the  words  contained  In  the  deed. 
The  Judgment  in  this  action  was  rendered 
on  the  pleadings;  and,  the  covenant  of 
warranty  set  out  in  paragraph  2  of  the 
complaint  being  the  only  covenant  of  the 
deed  In  view  of  the  court,  such  Judg- 
ment must  rest  entirely  upon  that  express 
covenant,  and  not  upon  a  covenant  im- 
plied, by  provision  of  statute,  from  the 
words  "grant,"  "bargain,"  and  "sell," — 
words  not  shown  to  have  been  used  in 
the  deed  In  question.  Looking  now  at 
the  covenant  of  the  deed  pleaded  in  the 
complaint,  we  And  it  contains  two  dis- 
tinct propositions  of  warranty:  (1)  To 
warrant  and  defend  plaintiff's  "right, 
title,  and  Interest  In  and  to  said  prem- 
ises;" and  (2)  "the  quiet  and  peaceable 
possession  thereof."  To  what  extent? 
"Unto  the  suld  party  of  the  second  part, 
his  heirs  and  assigns,  against  the  acts  and 
deeds  of  said  party  of  the  first  part,  and 
ail  and  every  person  and  persons  whom- 
soever lawfully  claiming  or  to  claim  the 
same."  We  have  no  doubt  that  this  war- 
ranty was  sufficient  to  compel  the  gran- 
tor to  answer  for  the  tsxeslawfully  levied 
on  said  funds,  and  existing  as  a  lien  there- 
on at  the  time  he  made  and  delivered  the 
deed  in  question.  By  his  failure  to  answer 
the  aliegatiooa  of  thecomplaint,  he  stands 


In  view  of  the  law  as  having  confessed 
that  said  tax  was  lawfully  levied,  and 
constituted  a  lien  and  incumbrance  upon 
the  lands  conveyed  by  said  deed  at  the 
time  he  made  said  conveyance.  Esta- 
brook  V.  Smith,  6  Gray,  572;  ReeJ  v. 
Pierce,  58  Anier.  Dec.  701 :  Huyck  v.  An- 
drews, (N.  Y.  App.)  -20  N.  E.  Kt'p.  5S1 ; 
Daggett  V.  neas,  (Wis.)  48  N.  W.  Rep.  127; 
Pierce  v.  Herrold,  (Iowa,)  .<»  N.  W.  Kep. 
815:  Foley  v.  City  of  Haverhill,  (Mass.)  11 
N.  E.  Rep.  5-54.  It  is  our  oidnlon  that 
Judnment  ought  to  be  afflrme<l,and  it  will 
be  BO  ordered,  at  the  cost  of  appellant. 

Blakk,  C.  J.,  and  Db  Witt,  J.,  concur. 


GbAVBS    v.  H.  L.  ORIFFITH  iiSALTT  6 

Banking  Co. 

(Svpreme  Court  of  WcuMngton.    Feb.  88, 1893.) 

Rbvibw  on  Appeal — Cosflictino  Evidence. 

There   being  an   liireconcilable  coaflict  of 

evidence,  a  Judgment  wiX.   not   be   disturbed  on 

appeal,  as  against  evidence. 

Appeal  from  superior  court,  King  coun- 
ty ;  R.  OsBOKN,  Judge. 

Action  by  Willard  Graves  against  the  H. 
L.  Orittith  Realty  ft  Banking  Company  for 
real-estate  commissions.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Wiley,  Hule  A  Scott,  for  appellant. 
Thompson,  Edaen  it  Uumpbiies,  for  re- 
spondent. 

Dunbar,  J.  The  plaintiff  in  this  cose 
alleges  that  he  was  employed  by  the  de- 
fendant (a  corporation  known  as  the  "H. 
L.  Griftlth  Realty  ft  Banking  Company") 
to  sell  certain  real  estate  in  Seattle,  known 
as  tlie  "Gov. Semple  Property;"  "thatde- 
fendant  agreed  with  the  plaintiff  that,  in 
case  the  plaintiff  should  sell  said  property 
tor  f3,500,  S.'iOU  of  whicb  was  to  be  paid 
cash,  and  96UU  each  year  for  five  years,  at 
8  per  cent.  Interest,  with  a  mortgage  to 
secure  the  deferred  payments,  that  it 
would  pay  to  tbe  plaintiff  the  sum  of  f2ii0 
cash,  as  a  commission  for  his  services  in 
finding  a  purchaser  for  said  property  and 
negotiating  a  sale  therefor;"  and  that,  in 
consideration  of  said  agreement,  the  plain- 
tiff found  a  purchaser  who  was  ready  and 
willing  to  comply  with  the  terms  of  sale, 
and  take  said  proi)erty,and  offered  to  pay 
to  defendant  the  sum  of  $500,  and  to  exe- 
cute bis  promissory  notes  secnre<i  by 
mortgage,  etc.,  and  in  every  respect  offered 
to  comply  with  the  terms  of  the  purchase; 
but  the  defendant  refused  to  carry  out  the 
terras  of  the  ctmtract,  refused  to  sell  tbe 
said  property  to  the  purchaser,  and  aban- 
doned the  contract,  and  refused  to  pay  tbe 
plaintiff  the  said  f  200  which  It  agreed  to 
pay  for  tbe  services  rendered,  to  plaintlH's 
damage  in  the  sum  of  S200,  etc.  The  an- 
swer alleges  that  the  agreement  between 
the  plaintiff  and  defendant  was  that  if 
Gov.  Seniple,  the  owner  of  said  property, 
would  ngree  to  sell  the  same,  and  plaintiff 
could  find  a  purchaser  lor  the  property, 
ready  and  willing  to  boy  tbe  same  and 
comply  with  tbe  terms  of  the  sale  as  stat- 
ed above,  the  plaintiff  should  receive  the 
sum  of  ^200  commission,  provided  Gov. 
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Semple  would  a^ree  to  receive  for  the 
Innd  thecoiiBideratlon  of  f3,300,  and  that 
the  plnintlR  knew  at  the  time  tbo  contract 
was  entered  Into  that  It  all  depended  np- 
(lu  the  conKent  of  the  owner,  which  had 
not  yet  been  obtahied ;  and  that  the  own- 
er, being:  applied  to,  refused  to  sell  eald 
laud;  and  that  by  the  terms  of  the  con- 
tract plaintiff  wan  therefore  not  entitled 
to  any  eonimlsHlun  or  other  conipensa- 
tioD.  This  is  denied  by  the  reply,  which 
alle^eB  that  the  defendant,  at  tlie  time  of 
making  tlie  agreement,  informed  plaintiff 
that  It  hud  already  made  arrangements 
with  Gov.  Semple  by  which  said  Semple 
had  airreed  to  sell  said  prnperty.  and  that 
defendant  had  full  power  to  close  up  said 
Bale.  Upon  the  issues  thus  made  the  par- 
ties went  to  trial,  the  case  was  tried  by 
the  Judge  without  the  iotervention  of  a 
}nry,  and  Judgment  was  Kiven  to  plain- 
tiff for  the  amoont  asked  for. 

Tlie  main  contention  here  is  that  the  ev- 
idence does  not  support  the  llndlnKS.  An 
appellate  court,  in  a  law  case,  will  not 
usurp  the  functions  of  a  Jury,  or  of  a  Judge 
acting  in  the  capacity  of  a  Jnry,  and  re- 
verse the  Judgment  because  the  weight  of 
teotimony  seems  to  be  on  the  other  side, 
or  becanse,  in  a  case  of  conflict  of  testi- 
mony, the  Jury  believed  the  testimony  of 
witnesses  that  It  does  not  believe.  This 
doctrine  is  so  elementary  and  so  univers- 
ally pronounced  by  the  courts  that  it 
would  be  idle  to  enlarge  on  it  or  to  dis- 
cuss it  further.  It  Is  sufhcient  to  say  that 
the  Jury  is  the  Judge  of  the  facts.  If  the 
testimony  on  which  the  judgment  is  based 
Is  competent,  and  is  legally  Introduced, 
and  if  conceded  to  be  true  would  sustain 
tbf>  Judgment,  thn  appellale  court  will  not 
Inquire  further  as  to  Its  sntliciency.  The 
question  to  beanswered  here  Is,  was  there 
such  testimony  introduced  in  behalf  of  the 
plaintiff  in  this  case?  We  think  there 
was.  The  point  in  controversy  was 
whether  the  duties  devolving  upon  the 
agent  under  the  agreement  had  been  com- 
plied with  when  the  purchaser  was  found 
'Who  was  ready  and  willing  to  buy  the 
land  upon  the  terms  proposed,  or  whether 
bis  compeuKatlon  depended  upon  this  serv- 
ice and  the  further  contingency  of  the  con- 
sent iif  the  ownerof  the  land  to  sell.  This, 
of  course,  would  depend  upon  the  nnder- 
standing  of  the  partlea  at  the  time  the 
agreement  was  entered  into;  and  their 
nnderrttandlng  can  he  gathered,  primari- 
ly, from  what  was  said  at  the  time  of  the 
asrecroent:  and,  secondly,  by  their  ac- 
tions with  reference  to  the  agreement  aft- 
erwards. Mr.  Ross,  who.  acting  for  de- 
fendant, made  the  contract  with  plaintiff, 
swears  positively  that  the  understanding 
was.  and  that  he  told  plaintiff  in  so  many 
words,  that  he  would  get  the  property  for 
sale  if  he  conld,  and  in  case  he  did,  and 
plaintiir  conld  obtain  a  purchaser  for 
it.  he,  the  plaintiff,  could  have  as  a  com- 
misnion  all  he  could  make  over  $.S,300; 
wliile  the  testimony  of  the  plaintiff  Is 
equally  positive  that  there  were  no  condi- 
tions or  contingencies,  but  that  the  ex- 
preus  contract  was  that.  It  plaintiff  conld 
procure  a  purchaser  for  the  property  for 
the  sum  of  93,r)00,  defendant  would  pay 


him  the  Bum  of  $200:  that  be  thought  tne 
defendant  had  the  property  for  sale.  The 
following  extract  embodies  thecsseDtial 
part  of  his  testimony  on  this  point:  "I 
found  Mr.  Burret,  and  I  asked  him  if  lie 
wanted  to  get  a  snap  on  easy  payments, 
and  I  could  take  the  property  and  turn  it 
over,  and  make  him  some  money.  lie 
looked  it  over,  and  he  says:  'Yes;  I  will 
take  it  at  that  rate.'  I  to<ik  Mr.  Burret  on 
the  19th  day  of  August,  1S00,  into  the  L. 
H.  Griffith  Realty  &  Banking  Company's 
office,  and  Introduced  hira  to  Mr.  Ross, 
and  he  says,  'All  right.'  Mr.  Burret  goes 
out,  and  goes  to  the  bank  to  get  the  mon- 
ey, but  when  Mr.  Burret  was  gone  to  the 
bank  Mr.  Ro><8  says,  'That  man  has  got  a 
lot  of  money.'  He  says, 'He  is  pretty 
well  fixed.'  He  says,  *I  think  1  have  got  a 
snap  for  him  that  he  can  make  some  ii  on- 
ey  out  of.'  Well,  Mr.  Barret  came  back, 
and  he  says,  'I  can't  deliver  that  i)roper- 
ty.'  That  Is  the  first  time  1  knew  any- 
thing about  It.  He  says, 'I  have  got  to 
write  to  Gov.  Semple.  I  will  write  to  him 
rlehtawa.v.  I  guess  it  will  be  all  right.' 
That  is  the  first  time  I  knew  he  conld  not 
deliver  the  property.  I  had  been  working 
then  nine  or  ten  days  on  It. " 

There  Is  also  a  iiat  contradiction 
between  the  testimony  of  Burret  and 
Ross.  Mr.  Burret,  after  relating  his  talk 
with  Graves,  the  pltiintiff  herein,  test  I  ties 
as  follows:  "So  1  and  Mr.  Graves  went  in 
anil  talked  with  Mr.  Ross.  I  asked  him  if 
he  bad  the  property  for  sale,  and  he  said 
he  had.  He  stated  the  terms  just  as  Mr. 
Graves  did.  Says  I,  *I  will  take  the  prop- 
erty. I  have  got  to  go  and  draw  the 
money  to  make  the  first  paymoot.  While 
I  am  gone  you  may  make  out  the  papers.' 
I  told  him, '  While  I  am  gone  for  the  mon- 
ey, make  out  the  papers.'  He  was  to 
make  out  the  papers,  understand,  himself. 
I  said,  'I  will  go  and  get  the  money,  and 
make  the  first  payment,  and  then  give  you 
mortgages  just  as  you  ask  for.'  He  says, 
'All  ritrht,  I  will  make  out  the  papers 
while  you  are  gone.'  1  says, '  I  won't  be 
gone  but  a  little  while; '  and  when  I  came 
back  in  he  says,  'I  don't  know  whether  I 
can  deliver  this  property  just  now  or  not. 
I  think  you  will  have  to  wait  until  to- 
morrow. I  have  got  to  telegraph  to  Gov- 
ernor Semple,  and  find  out  about  it.' 
'Well,'  says  I, 'I  had  the  money  in  my 
hands,"*  etc.  The  witness  then  testified 
that  he  called  several  times  after  the  re- 
quest of  Mr.  Robs,  bat  was  always  in- 
formed by  Robs  that  he  had  not  yet  heanl 
from  the  governor,  and  finally,  after  a 
long  time,  the  matter  was  dropped;  while 
Mr.  RoRB  testifies  that  when  Mr.  Burret 
called  he  Informed  him  that  Semple  would 
not  sell  the  property;  that  he  read  him 
Seniple's  letter  to  that  effect;  that  there 
waB  no  talk  about  making  out  any  pa- 
pers, and  that  Mr.  Burret  did  not  go  out 
of  the  office  and  comeback  again;  that  he 
did  not  bring  any  money  into  the  office, 
nor  state  that  he  would  get  any;  and 
that  he  never  called  at  the  bank  again  for 
any  purpose.  Mr.  Burret  testified  In  re- 
buttal that  Mr.  Ross  did  not  read  to  him 
a  letter  or  part  of  a  letter  from  Gov.  Sem- 
ple.   The  testimony  of  tbe  other  witnesses 
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In  the  oaae  does  not  seem  to  be  material. 
So  that  It  can  plainly  be  seen  that  this  la 
a  case  of  Irreconcilable  conflict  of  testi- 
mony, and  a  case  peculiarly  appropriate 
for  the  exercise  of  jncignient  by  a  Judfje  or 
Jury  who  had  an  opportunity  of  seeing 
and  hearing  the  witnesses,  and  of  judging 
of  the  truth  of  their  statements  by  their 
appearance  on  the  witness  stand,  and 
their  manner  of  testifying.  The  judgment 
will  be  afllrmed. 

Andrrb,  C.  J.,  and  Hoyt,  Stiles,  and 
Scott,  J  J  ,  concur. 


Spurrier  ▼.  Front  St.  Cable  Rt.  Co. 

(Supreme  Court  of  Washiiigton.     Feb.  3,  1892.) 

Btreet  RAILW.LT8 — Collisions — Injdribs  to  Per- 

sosa  Ui<ivi}iQ — Instkdctions — Law  of  the  Boad 

—Witness— COMPETKSci—CoNTBiBnTOBV  N«o- 

LIOENOE. 

1.  In  an  action  for  injuries  caused  by  the  col- 
lision of  a  cable-car  with  plaintiff's  wagon,  the 
court  properly  refused  to  charge  that,  if  plaintiS 
was  guilty  "of  any  negligence  whatever,  or 
concurred  with  the  negii^nce  of  defendant,  if 
any, "  in  causing  the  accident,  then  the  verdict 
must  be  for  defendanc,  as  requiring  too  great  a 
degree  of  care  of  plaintiff. 

2.  Hill's  Code,  i  2064,  requires  persons  driv- 
ing vehicles  on  meeting  on  any  public  highway 
to  turn  to  the  right.  Held,  that  the  court  prop- 
erly refused  to  charge  that  this  statute  ap- 
plied to  "vehicles  meeting  a  street-car,  and, 
where  a  collision  occurs  with  a  vehicle,  and  that 
Yehlcle  is  on  the  wrong  side  of  the  road  at  the 
time  of  such  collision, "  it  is  "prima  fade  evi- 
dence of  negligence  on  the  part  of  the  person 
driving  such  vehicle,  and  will  defeat  any  action 
for  damages  brought  by  such  person,  unless  it 
appears  tbat  it  did  not  contribute  to  prodace  the 
injury  for  which  the  action  is  brought,  and 
plaintiff  be  free  from  the  imputation  of  negli- 
gence In  other  respects. " 

S.  It  was  proper  to  refuse  to  charge  that,  as 
plaintiff  was  on  the  wrong  side  of  the  street  at 
the  time  of  the  accident,  the  presumption  arises 
that  the  collision  was  due  to  her  fault,  since  a 
person  has  a  right  to  travel  on  any  part  of  a  street, 
provided  he  regards  the  rights  of  others. 

4.  The  court  properly  permitted  plaintiff  to 
testify  as  to  the  internal  Injuries  received  by  her. 

.5.  The  burden  of  proving  contributory  negli- 
gence is  on  defendant. 

Stiles,  J.,  di-saentins,  on  the  ground  that  the 
injuries  wore  caused  by  unavoidable  accident. 

Appeal  from  superior  court.  King  coun- 
ty; J.  A.  Stratto.s,  Judge. 

Action  by  Elizabeth  J.  Spurrier  against 
the  Front  Street  Cable  Rail  way  Company. 
Judgment  for  plaintitt.  Defendant  ap- 
peals.   Affirmed. 

.;.  a  Haines,  for  appellant.  Will  H. 
Thompson,  Eduard  P.  Bkiaen,  and  John 
E.  Uuwplirlea,  tor  appellee. 

Ddnbar,  J.  This  action  was  brought  to 
recover  damages  in  the  sum  of  $.3,000,  al- 
leged to  have  been  snstained  by  the  plain- 
tiff in  consequence  of  a  cnlUsion  between  a 
street-car  oi  the  defendant  and  the  wagon 
of  the  plaintiff  on  Second  street  In  the  city 
of  Seattle,  whereby  the  wagon  was  broken, 
and  the  horses,  and  pro]>erty  in  it.  In- 
jured, and  plaintiff  herself  received  bruises 
and  other  jiersobal  injuries.  It  was 
claimed  by  the  plaintiff  that  while  pro- 
ceeding up  Second  street,  where  there  was 


a  steep  hill,  her  horses  got  out  of  breath, 
stopped,  and  refused  to  pull  thn  wagon 
and  load  up  the  hill,  and  that,  in  conge- 
sequence  of  the  refusal  on  the  part  of  the 
horses  to  pull,  the  wagon  was  left  upon 
the  railroad  track,  and  plaintiff  could  not 
get  it  off.  And  while  the  wagon  and 
horses  were  so  standing  upon  the  track 
the  cable-car  of  the  defendant  came  over 
tlie  hill,  and  failed  to  stop,  and  In  conse- 
quence the  damages  complained  of  arose. 
The  defendant  denied  any  negligence  on 
its  part,  and  alleged  contributory  negli- 
gence on  the  part  of  the  plaintiff.  Verdict 
was  returned  in  favor  of  the  plaintiff  for 
$1,000.  Judgment  was  entered,  and  the 
cause  appealed. 

The  principal  contention  of  the  appel- 
lantin  the  argument  of  thecnse  here  Is  that 
the  court  erred  in  refusing  to  give  certain 
Instructions  asked  by  the  defendant;  and 
we  will  examine  that  contention  drat.  Of 
course  they  will  have  to  be  examined  with 
reference  to  the  Instructions  which  the 
court  gave  the  jury  on  its  own  motion. 
The  instructions  asked  for  by  defendant 
were  very  voluminous,  and  made  up  large- 
ly of  statements  of  what  is  claimed  by 
the  parties  to  the  action,  comments  upon 
the  law,  and  the  justice  and  reason  of 
the  law;  statements  that  are  so  general 
that  they  would  tend  to  confuse,  rather 
than  to  assiat,  the  jnry  in  reaching  a 
correct  conclusion  under  tiie  law.  The 
charge  asked  Is  so  lengthy  tbat  want  of 
time  will  prevent  as  from  reviewing  it  In 
detail:  but  an  investigation  of  it  shows 
that  the  same  idea  is  repeated  many 
times  In  different  sections  of  the  charge; 
tbat  in  fact  the  greater  part  of  the  in- 
structions asked  by  defendant  was  sub- 
stantially given  by  the  court;  that  the 
idea  was  expressed  by  the  court  in  plain 
and  compact  language,  and  the  jury 
doubtlesM  fully  nnderstood  it;  and  that  is 
all  the  defendant  had  a  right  to  ask.  It 
this  court  finds  that  a  jury  has  been  prop- 
erly instructed  on  the  law.  It  will  not  re- 
verse the  judgment  because  the  instruc- 
tions were  not  coached  In  any  particular 
form  of  words. 

There  were  some  instructions  asked, 
however,  which  the  court  refused  to  give, 
either  In  form  or  substance;  and  those  we 
will  notice  In  particular.  The  following 
instrucTlon  was  asked:  "The  plaintiff  In 
tills  case  claims  that  the  injuries  and  dam- 
ages suffered  by  her  were  caused  by  the 
negligence  uf  the  defendant,  and  that  she 
herself  wasgullty  of  no  wan  tot  care  or  neg- 
ligence which  contributed  in  any  degree  to 
produce  the  Injury  or  damage.  I  instroct 
you  that  It  is  the  law  that  the  plaintiff 
cannot  recover  in  this  case  unless  she  has 
established  both  of  those  propositiuns 
by  a  talr  preponderance  of  the  evidence, 
that  Is  to  say,  negligence  on  the  part  of 
the  defendant,  and  the  absence  of  contrib- 
utory negllRonce  on  her  part.  It  is  ii  well- 
settled  rule  that,  where  an  Injury  is  caused 
bv  the  mutual  fault  or  the  concurring  neg- 
ligence of  both  parties,  there  can  be  no  re- 
covery by  her  tor  any  damages  resulting 
from  such  injury,  and  therefore  I  farther  in- 
struct you  that  if  it  appears  from  the  evi- 
dence that  the  plaintiff  wus  guilty  of  any 
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negligence  whatever  wblcb  contributed  to 
rause  the  Injury  complained  of  In  this  ac- 
tion, or  eoncarred  wltb  tbe  negllRence  of 
the  defendant,  If  any, In  producing  it,  then 
your  verdict  must  be  for  the  defendant." 
The  latter  part  of  the  instruction  la  too 
broad.  The  person  charged  with  tlie  con- 
tributory nep^ligence  cannot  be  held  to  any 
greater  degree  of  care  than  the  company 
is.  But  the  defendant  asks  the  court  to 
charge  the  Jury  that  the  defendant  cannot 
recover  If  she  is  guilty  of  "  fliiy  negliKence, " 
whatever,  while  In  demand  8  he  asks  the 
court  to  charge  the  jury  that  the  railroad 
company  is  only  held  to  "exercise  ordinary 
care  and  caution."  The  doctrine  of  con- 
tributory negligence  baa  been  carried  to  a 
considerable  extent  by  some  of  the 
courts,  but  we  think  never  quite  to  this 
extent.  Due  and  reasonable  care  and  cau- 
tion were  Imposed  upon  both  the  plnintiR 
and  the  defendant  by  the  instructions  of 
the  court;  and.  while  many  courts  have 
undertaken  to  elaborate  these  expressions, 
and  have  occupied  many  pages  in  deHuing 
them,  It  Is  doubtful  It  any  instruction, 
however  elaborate,  could  convey  to  the 
jury  a  better  understanding  of  the  law, 
and  of  the  rights  of  the  parties  under  the 
law,  than  is  conveyed  by  the  instructions 
of  the  court  In  this  case.  "Due  and  rea- 
sonable care  and  caution,"  said  tbe 
court,  "means  that  degree  of  care  and 
caution  which  might  reasonably  be  ex- 
pected of  a  reasonably  prudent  person  un- 
der the  circumstances  surrounding  him  or 
her  at  tbe  time  in  question."  This  deflni. 
tioo,  we  think,  is  terse,  comprehensive, 
and  correct.  The  first  part  ol  the  instruc- 
tions asked  raised  the  question  whether 
or  not  contributory  negllg^ence  Is  an 
afHrmatlve  defense.  The  conrt  instructed 
tbat  it  was,  and  that  the  burden  of  proof 
was  upon  the  defendant.  On  this  propo- 
sition It  must  be  conceded  that  there  is  a 
great  conflict  of  authority;  but,  without 
attempting  tn  review  the  decisions,  we 
think  the  weight  of  authority,  as  well  as 
tbe  better  reasoning,  sustains  the  view 
taken  by  the  court  below.  This  has  been 
tbe  universal  holding  of  the  supreme 
court  of  tbe  United  States.  Railroad  Co. 
v.  Horst,  93  U.  S.  291;  Railroad  Co.  v. 
tiladmtin,  15  Wall.  401;  Hough  v.  Rail- 
road Co.,  100  D.  8.  213;  Railroad  Co.  v. 
Mares,  123  U.  S.  710,  8  Sup.  Ct.  Hep.  321. 
See,  also,  Whart.  Neg.  (2d  Ed.)  §  425,  aud 
Shear.  &  R.  Neg.  I4th  Ed.)  §  109.  This 
doctrine  haa  also  been  announced  by  the 
supreme  court  of  Washington  Territory, 
reported  In  Railroad  Co.  v.  O'Brien,  1 
WuHh.  St.  599,  21  Pac.  Rep.  32,  and  by  this 
court  in  Railroad  Co.  v.  Hess,  2  Wash.  St. 
38.3.  26  Pac.  Rep.  866. 

Tbe  nineteenth  instruction  asked  for, 
and  which  embodied  in  a  smaller  compass 
all  that  was  asked  In  Instructions  16  and 
17,  is  as  follows:  "The  law  of  the  road  In 
this  state  requires  travelers  In  vehicles, 
when  they  approach  on  the  highway, 
each  to  seasonably  turn  to  tbe  right  of 
the  center  of  the  road.  While  this  rule 
cannot,  from  the  nature  of  tbe  case,  apply 
to  a  street-car  running  upon  a  fixed  track, 
It  does  apply  to  vehicles  meeting  a  street- 
car: and  where  a  collision  occurs  with  a 
vehicle,  and  that  vehicle  is  on  the  wrong 


Bide  of  the  road  at  the  time  of  such  coIIIn. 
Ion,  the  fact  that  it  Is  on  the  wrong  side 
ot  tbe  road  is  prima  facie  evidence  of  neg- 
ligence on  tbe  part  ot  the  person  driving 
such  vehicle,  and  will  defeat  any  action 
for  damages  brought  by  such  person,  un- 
less it  appears  that  It  did  not  contribute 
to  produce  the  Injury  for  which  the  action 
is  brought,  and  the  plaintiff  be  tree  from 
the  imputation  of  negligence  in  other  re- 
8t)ect8. "  None  of  the  cases  cited  by  appel- 
lant under  this  head  are  In  point,  but  art; 
all  cases  growing  out  of  collisions  be- 
tween ordinary  vehicles,  without  fixed 
tracks.  Tbe  section  ot  the  statute  cited 
by  appellant  is  as  follows:  "Sec.  iW.W. 
Whenever  any  persons  driving  any  vehicle 
shall  meet  on  any  public  highway  In  thlH 
territory,  whether  owned  or  kept  by  a 
corporation  or  private  person,  the  per- 
sons so  meeting  shall  seasonably  turn 
their  vehicles  to  the  right  of  the  center  of 
the  road,  so  as  to  permit  each  vehicle  to 
pass  without  interfering  with  or  inter- 
rupting the  other."'  The  very  language 
of  the  law  conclusively  shows  that  It  has 
no  reference  to  railroads.  It  Is  the  duty 
ot  the  person  meeting  the  street-car  to 
keep  off  of  tbe  track  If  he  can,  and  it  makes 
no  difference  In  getting  off  whether  he 
turns  to  the  right  or  to  the  left.  Some- 
times the  situation  might  be  such  that  he 
could  best  avoid  a  collision  by  turning  to 
tbe  right,  while  In  other  cases  It  might  be 
tbe  height  of  folly  to  turn  to  tbe  right, 
and  would  show  the  most  culpable  negli- 
gence and  lack  of  i^rudence.  This  law,  as 
applied  to  tree  vehicles.  Is  founded  on 
good  reasons  and  its  observance  tends  to 
prevent  collisions;  but  it  could  have  no 
application  to  ears  running  on  fixed  tracks, 
and  was  evidently  not  so  intended  by  the 
legislature. 

The  contention  of  the  appellant  that 
the  court  erred  in  refusing  the  seventeenth 
instruction,  for  the  reason  "that,  as  the 
plalntin,  Mrs.  Spurrier,  was  on  the  wrong 
side  of  the  street  at  the  time  of  the  acci- 
dent, the  presumption  arises  that  the  col- 
lision was  due  to  her  fault,"  is  entirely 
without  foundation.  We  do  not  under- 
stand that  there  is  any  right  or  wrong 
side  of  the  street.  A  street  is  a  public 
highway,  made  for  the  convenience,  ac- 
commodation, and  use  of  the  public,  and 
any  person  haa  a  right  to  travel  on  any 
part  of  it,  providing  he  does  so  with  a 
proper  regard  for  the  rights  ot  others,  In- 
cluding, ot  course,  the  rights  ot  street  rail- 
ways; and  on  this  subject  the  Instruction 
o I  the  court  was  full  aud  fair.  We  think 
the  instructions  covered  every  material 
issue  in  the  case,  and  tbat  it  was  a  clear, 
compact,  and  correct  statement  of  the 
law  governing  the  case. 

It  is  also  alleged  that  the  court  erred  In 
permitting  the  plaintiff,  over  objection  of 
tbe  defendant,  to  testify  as  to  Internal  In- 
juries suffered  by  her,  as  such  testimony 
was  merely  her  opinion  on  a  matter  call- 
ing for  expert  testimony.  This  was  not 
expert  testimony,  but  she  was  testifying 
to  a  fact,  and  It  was  certainly  the  best 
character  of  tcHtimony  that  could  have 
been  adduced.  Mrs.  Spurrier  testified  how 
she  was  hurt ;  tbat  she  was  hurt  across 
tbe  hips;  that  she  was  hurt  internally;  and 
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tbat  8be  snfTered  great  patn  from  tbe  in- 
Jnry,  etc.  It  pain  and  Buffering  cannot 
be  proven  by  the  person  who  suffers, 
it  wonid  be  a  bard  matter  to  establlsli  it. 
This  kind  of  testimony  is  almost  univers- 
ally offered  In  cases  of  this  kind,  and 
we  aru  unable  to  find  a  case  where  an  ob- 
jection to  it  has  ever  be«n  sustained. 

Neither  can  this  case  be  reversed  for  tbe 
reason  that  the  verdict  was  excessive.  If 
the  testimony  of  the  plaintiff  as  to  her  In- 
JoritfS  is  true,  this  court  cannot  say  that  a 
verdict  for  ^1,000  is  excessive,  or  is  the  re- 
sult of  passion  or  prejudice. 

So  far  as  the  question  of  negltgeoce  of 
tbe  defendant  Is  concerned,  there  was  con- 
flicting testimony.  The  testimony  went 
to  tbe  Jury  under  proper  instructions. 
That  was  one  of  the  questions  of  fact 
which  the  Jury  bad  to  decide.  They  have 
derided  it  against  tbe  defendant,  and  this 
court  would  not  be  warranted  In  disturb- 
ing their  verdict.  Judgment  is  affirmed, 
and  costs  fur  respondent. 

Andeus,  C.  J.,  and  Scott,  J.,  concur. 

HoTT,  J.,  being  dlsquallfled,  did  not  sit 
in  the  case. 

Stiles,  J.  1  dissent.  I  thiuR  the  evi- 
dence clearly  showed  the  respondent's  in- 
juries to  have  been  the  result  of  an  un- 
avoidable accident,  for  wblcb  neitner 
party  was  tu  blame. 


(3  Wash.  St  665) 

EUNYAN   V.  RUSSET.L  Ot  «/. 

(Supreme  Court  of  Washlnaton.     Feb.  8, 1898.) 

ACOODKTINO — fLSADINO— AnSWBK — EvlDBNOB 
— FUESUHPTIONS. 

1.  Id  an  action  for  an  accounting  ai^ainst  R. 
&  S.  and  L. ,  it  appeared  that  plaintiff  contract- 
ed to  sell  and  deliver  logs  to  R.  &  8.,  who  agreed 
to  saw  them,  sail  tbe  lumber,  and  out  of  tbe  pro- 
ceeds first  pay  the  expense  of  driving  the  logs, 
then  pay  L.,  who  held  a  mortgage  on  the  logs, 
and,  ajter  paying  plaintiff  the  remainder  ot  the 
price,  retain  the  balance  as  their  compensation. 
The  complaint  alleged  tuat  R.  &  B.  were  tbe 
agents  ol  plaintiff,  and  tbat  they  and  L.  refused 
to  account  for  any  portion  of  the  lumber,  or  the 
proceeds  thereof.  The  contraut  was  not  set  out, 
nor  was  there  any  allegation  showing  a  delivery 
of  tbe  logs  by  plaintiff,  or  that  he  had,  in  any 
manner,  complied  with  his  uontraot.  It  was  not 
alleged  that  any  logs  had  been  sawed,  or  any 
money  realized  from  sales  of  lumber,  or  that  L. 
had  in  bis  possession  any  of  plaintiff's  property. 
Held,  that  tbe  complaint  did  not  state  a  cause  of 
action. 

2.  Where  K.  &  S.  answered,  setting  up  the 
contract,  and  alleged  that  plaintiff  failed  to  de- 
liver more  than  one-tenth  of  the  logs,  which 
thoy  marketed  for  $178.65,  out  of  which  they  had 
paid  $23.  S7  for  expenses  of  driving,  and  tbe  bal- 
ance of  $152.78  to  Ii.,  on  account  of  bis  debt,  this 
was  in  itself  an  accounting,  and,  there  being  no 
reply,  they  were  entitled  to  a  dismissal. 

8.  L.  answered,  admitting  foreclosure  of  the 
mortgage,  and  a  sale  of  the  remaining  nine- 
tenths  of  the  logs  to  pay  the  balance  of  his  debt. 
It  appeared  that,  of  the  one-tenth  part  of  tbe  logs 
delivered  to  R.  &  B.,  60  per  cent,  was  of  the 
valne  of  $4  per  thousand  feet,  and  that  the  other 
40  per  cent,  was  worth  $3  per  thousand ;  and  that 
R.  &  S.  purchased  the  balance  of  logs  from  L. 
at  tbe  sale  under  the  mortgage.  The  court  en- 
tered judgment  for  plaintiff  on  the  pleadings  for 
the  valao  of  the  logs  so  sold  under  the  mortgage, 
on  the  presumption  tbat  60  per  cent,  of  them  were 
M  logs,  and  40  per  cent.   IB  logs.    Beid,  that 


there  was  no  basis  whatever  for  such  presump- 
tion. 

4.  It  was  immaterial  tbat  R.  &  8.  filed  their 
bond  on  appeal  before  tbe  notice  of  appeal  was 
given. 

Appeal  from  superior  court,  Lewlacuun- 
ty;  EuwARD  F.  Hu.nter,  Judge. 

Action  by  C.  B.  Runyan  against  E.  Bus- 
sell  and  E.  J.  Russell  for  an  accounting. 
Judgment  (or  plaintiff.  Defendants  ap- 
peal.   Reversed,  and  action  dismissed. 

Reynolds  A  Stewart,  tor  appellants  E. 
Russell  &  Son.  N.  C.  Richards,  for  appel- 
lant J.  S.  Long.  Van  Fossen  Je  Rawage, 
(or  respondent. 

Stileb,  J.  That  tbe  bond  of  the  appel- 
lants Russell  &  Son  was  filed  before  the 
notice  ot  appeal  was  given  is  not.  in  our 
judgment,  good  ground  for  dismimal. 
Our  statute  fully  protects  tbe  respondent 
in  case  the  bond  Is  defective,  or  the  sure- 
ties insufficient,  and  that  Is  all  that  he 
can  reasonably  demand.  Tbe  motion  to 
dismiss  is  therefore  denied. 

The  plalntin  below,  on  tbe  7tb  day  o( 
February,  1890,  assuming  to  be  the  own- 
er of  about  400,000  feet  of  good,  merchant- 
able logs,  part  o(  which  lay  in  tbe  Chehal- 
is  river,  and  tbe  remainder  in  the  east 
branch  of  that  river,  and  all  of  which  he 
had  theretofore  mortgaged  to  defendant 
Long  to  secure  the  payment  uf  fii.^7.65, 
then  past  due,  executed  to  defendants  Hus- 
sell  a  contract  to  sell  and  deliver  tbe  logs 
to  them,  at  their  boom  in  or  near  Che- 
halls,  on  or  liefore  April  1, 1891.  Russell 
&  Son,  on  their  part,  undertook,  with  all 
reasonable  and  convenient  dispatch,  to 
saw  tbe  logs  into  lumber,and  sell  the  lum- 
ber in  the  market,  and  out  of  the  pro- 
ceeds, as  fast  as  realised,  to  pay  Knnyan 
f4  per  thousand  feet  (or  smooth  logs,  and 
$3  tor  rough  ones,  according  to  the 
"Spauldlng  rule'  and  tbe  measurement 
of  a  scaler  to  be  employed  by  Runyan. 
Tbe  first  money  received  by  Russell  &  Son 
fur  lumber  was  to  be  devoted  by  them  to 
the  payment  ot  the  drivers  to  be  em- 
ployed by  Runyan  In  delivering  the  logs; 
and  the  second  money  was  to  be  paid  to 
Long,  until  $837.06,  with  Interest  at  1  per 
cent,  per  month  from  June  1,  1889,  had 
been  so  paid  to  hini.  Both  of  these  iiems 
were  to  be  charged  as  cash  paid  to  Run- 
yan on  account  of  the  purchase  money  of 
tbe  logs.  There  were  clauses  in  the  con- 
tract in  this  language:  "It  la  expressly 
understood  and  agreed  that  no  property. 
Interest,  or  right  in  the  said  logs  or  lum- 
ber specified  in  this  contract,  otherwise 
than  as  holders  o(  an  agreement  to  pur- 
chase as  herein  set  (orth,  is  to  pass  to  the 
parties  of  tbe  second  part  [RnsHell  &  SonJ 
until  tbe  same  bas  been  paid  (or,  as  pro- 
vided tor  in  this  contract;"  and,  "this 
agreement  is  not  to  be  ot  any  binding 
(orce  or  eOect  as  to  the  parties  of  the  sec- 
ond part  until  assented  to  in  writing  by 
the  said  J.  S.  Long."  Long,  in  considera- 
tlnn  of  91  paid  by  Russell  &  Son,  assented 
to  the  agreement  made  between  them 
and  Runyan,  and  agreed  to  bold  them 
responsible  to  him  only  as  set  forth  there- 
in, but  limited  his  assent  in  these  words: 
"But  this  assent  Is  not  to  interfere  with 
tbe  or  any  rights  between  tbe  party  ol 
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the  first  part  and  said  J.  S.  Lonf;. "  On 
the  26th  day  ol  February,  1891,  Runyan 
Hied  blB  complaint  aEoInet  the  RusaeUa 
and  LoDK,  alleging  the  partnership  of 
theRaaaella.  his  own  indebted  0688  to  Long, 
hiB  ownership  of  tlie  logs  and  their  value, 
and  bis  noastructton  of  the  legal  effect 
ol  bis  contract  with  the  Russells,  viz., 
that  tbey  were  his  agents  to  manufacture 
tbeluKs  Into  lumber,  market  the  lumber, 
and  distrlbate  the  proceeds,  they  retain- 
ing the  balance  after  paying  the  expenses. 
Long's  debt,  and  the  agreed  price  of  the 
logs,  as  their  compensation  for  sawing 
and  marketing.  The  contract  was  not  set 
ont,  nor  was  there  any  allegation  show- 
Inga  delivery  of  the  logs  by  him,  or  any 
other  compliance  with  the  contract  as  it 
exiated,  or  that  the  logs  had  been  sawed, 
or  any  money  realized  from  sales  of  lum- 
ber. In  these  matters  It  fell  short  of  being 
a  Rufflclent  complaint  against  any  of  the 
defendants,  and  especially  Long.  But 
the  flftb  paragraph  was  relied  upon  to 
complete  the  statement  of  a  cause  of  ac- 
tion. We  quote:  "  (.5)  That  the  said  Rus- 
sell &  Ron,  and  the  said  J.  S.  Long,  con- 
triving to  defraud  plaintiff,  have  neglect- 
ed and  refused,  and  still  do  neglect  and 
refuse,  to  acconnt  to  plaintiff  for  any  por- 
tion of  said  logs  or  lumber,  or  the  pro- 
ceeds thereof,  but  the  defendants  have 
wrongfully  converte«l  the  same  to  their 
own  ose."  The  prayer  was  that  the  de- 
fendants account,  and  that  plaintiff  have 
g°neral,  equitable  relief.  Both  sides  treat- 
ed the  case  as  an  equitable  action,  al- 
thoQgb  the  conversion  Is  evidently  intend- 
ed to  be  the  basis  of  recovery.  No  fact 
constituting  legal  fraud  is  pleaded,  since, 
oonOMing  Russell  ft  8on  to  have  been 
mere  agents.lt  is  not  charged  that  they 
ever  had  either  Ic^  or  money  upon  which 

a  demand  to  account  could  have  been 
predicated.  Long  certainly  stood  in  no  re- 
lation, asdlsclosed  by  the  complaint,  war- 
ranting the  plaintiff  in  calling  him  to  an 
acconnt,  for  he  is  not  alleged  to  have  had 
any  of  plaintiff's  property  In  his  posses- 
sion. 

Rnssell  ft  Son  answered  separately,  set- 
ting up  the  contract,  and  alleging  Kun- 
yanV  failure  to  deliver  to  them  any  but 
a  small  portion  (abont  one-tenth)  of  the 
logs,  which  they  had  marketed  for  f  17S.65. 
out  of  which  they  had  paid  f  23.87  for  ex- 
pense of  driving,  and  the  balance,  f  152.78. 
to  Long  on  account  of  his  debt.  This 
wag  in  Itself  an  accounting,  and  as  there 
was  no  reply  to  their  answer  Russell  & 
8an  were  entitled  to   be  dismissed. 

Long's  answer  also  set  out  the  contract 
and  his  assent  thereto,  and  alleged  his 
debt,  and  that  It  was  secured  by  a  record- 
ed chattel  mortgage  on  the  logs.  He  fur- 
ther showed  that  he  bad,  as  be  claimed, 
lawfully  foi-eclosed  bis  chattel  mortgage 
in  September,  1890,  and  sold  the  logs  for 
1281,  the  unpaid  portion  of  his  debt,  and 
the  costs,  riuintiff  replied  to  Long's  an- 
swer, admitting  a  pretended  foreclosure 
Bale  of  his  logs,  but  denying  that  any 
lawful  proceeding  had  been  taken  for  that 
purpose.  Other  mattrrs  In  the  reply  were 
Wholly  immaterial,  and  not  responsive  to 
any  new  matter  raised  by  the  answer. 

In  this  state  of  the  pleadings  the  cause 


was  tried.  Plaintiff  introduced  no  testi- 
mony, under  an  Intimation  from  the  court 
that  bis  case  was  admitted  by  the  plead- 
ings. Thereupon  Russell  &  Son  moved  to 
dismiss  as  to  them,  which  motion  was 
denied.  Defendants  thereupon  songht  to 
show  that  no  logs  bnt  those  admitted 
by  the  answer  of  Russell  ft  Son  were  de- 
livered ;  that  the  logs  sold  by  Long  under 
his  foreclosure  were  not  merchantable 
logs,  but  were  water-soaked  and  rotten, 
BO  that  they  were  worth  but  Httle,  of 
which  Rnnyan  had  notice;  that  for  tbe 
reason  that  the  log:s  were  of  such  inferior 
quality  they  notified  him  tbat  these  lugs 
could  not  be  received  under  tbe  contract; 
and  that,  therefore.  Long  sold  them  to 
save  bis  debt ;  all  of  which  was  refused  by 
tbe  court.  But  at  this  point  a  fact  ap- 
peared which  was  not  hinted  at  in  the 
pleadings  on  either  side,  vie,  that  the  de- 
fendants RuHsell  ft  Son  were  tbe  pur- 
chasers at  Long's  foreclosure  sale.  It 
simply  seemed  to  be  assumed  by  court 
and  counsel  to  be  true,  without  any  testi- 
mony on  the  subject.  The  defendants 
offered  to  show  other  tacts,  few  ol 
which  were  relevant  to  the  case  under  the 
pleadings,  but  some  of  which  may  have 
been  pertinent  to  it  as  tried;  but  all  of 
them  were  ruled  out.  And  the  court 
thereupon  rendered  Judgment  for  plaintiff 
upon  the  pleadings,  to  do  which  it  made 
the  following  conclusive  presumptions 
against  the  defendants:  (1)  That  352,258 
feet  of  logs  were  sold  by  Long;  (2)  that  a 
part  of  them,  exactly  proportioned  to  the 
number  of  f 4  logs  delivered  by  Runyan, 
were  of  that  class ;  (3)  that  another  part, 
exactly  proportioned  to  tbe  number  of  93 
logs  delivered,  were  of  that  class.  View- 
ing this  case  from  the  stand-point  of  equi- 
ty, where  the  respondent  himself  placed 
it,  we  should  say  that  none  of  these  pre- 
sumptions should  have  been  indulged  in. 
Under  the  contract  he  was  togeta  certain 
sum  pel  thousand  feet  of  good,  merchant- 
able logs,  as  they  should  turn  out  to  be 
smooth  or  rough,  and  out  of  this  price  tlie 
expenses  of  delivery  and  Long's  debt 
were  to  be  flrst  paid.  Russell  ft  Son 
alone  were  responsible  for  the  price,  and 
then  only  when  Runyan  should  have  de- 
livered them,  and  they  were  merchantable, 
and  had  been  sawed  up  and  sold.  Long, 
at  the  most,  could  only  be  held  to  keep 
bands  off  until  April  1,  1891,  or  to  pay 
such  damages  as  he  might  occasion  by 
selling  under  his  mortgage  at  an  earlier 
date.  No  action  for  an  accounting  could 
lie  against  him  under  any  circumstances, 
and  any  damages  a  court  might  give  for 
his  premature  sale  would  belimlted  to  the 
actual  injury  suffered,  not  by  the  plaintiff's 
loss  of  rotten  or  worthless  logs,  but  by 
his  loss  of  such  logs  ns  Russell  ft  Son  were 
to  convert  Into  lumber.  There  was  noth- 
ing either  in  bis  chattel  mortgage  or  in 
bis  assent  to  tbe  contract  which  bound 
him  to  a  certain  number  of  feet,  or  to 
value  of  the  logs;  and  especially  there 
was  no  basis  whatever  for  presuming 
against  bim  that,  because  about  60  per 
cent,  of  the  logs  admitted  by  Russell  &  Son 
to  have  been  sawed  were  of  the  first  class, 
and  40  per  cent,  of  the  second  class,  tliere- 
fore  tbe  remaining  nine-tenths  of  the  lot 
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were  of  the  two  clanseit  in  precisely  tbe 
flame  proportions.  Aa  to  tbe  liability  ol 
RuBaell  &  Son,  assumlDK  tbem  to  bave 
been  agentH  as  claiiued,  and  therefore  sub- 
ject to  account,  there  Is  no  ground  in  the 
case  presented  for  a  judgment  agaiust 
them.  Respondent  made  no  reply  to  the 
accounting  they  furnished  In  their  answer, 
and  their  allegation  that  they  had  re- 
ceived no  logs  other  than  those  therein 
accounted  for.  But  if  we  admit  It  to  be  in 
tbe  case  that  they  were  the  purchasers  at 
Liong's  sale,  it  would  be  difficult  to  find 
a  reason  why  they  might  not  be  the  suc- 
cessful bidders  as  well  as  another.  Unless 
Long  assented  to  the  contract  they  were 
not  to  be  bound  by  it;  and  if,  disregarding 
bis  assent,  he  sold,  what  principle  could 
make  thera  responsible?  Possibly,  if  some 
fraudulent  collusion  were  made  to  appear 
between  thera  and  Long,  whereby  the 
sale  was  brought  about,  or  if  tbe  sale 
were  void,  and  not  merely  Irregular,  a 
court  of  equity  would  consider  the  logs 
coming  Into  their  hands  as  there  under 
the  contract,  and  not  by  the  purchase. 
But  In  that  contingency  It  must  some- 
where appear  that  the  conditions  *  the 
contract  have  transpired,  viz.,  tli«t  tbe 
logs  were  merchantable,  that  they  bave 
been  sawed,  and  that  the  lumber  has  been 
marketed,  or  that  Russell  &  Son  have  not 
acted  with  reasonable  diligence.  It  is  true 
that  in  his  reply  to  Long's  answer  tbe 
plaintiff  says  that  the  logs  have  been  re- 
duced to  lumber;  but  he  does  not  say 
that  they  had  been  so  reduced  when  the 
action  was  commenced, or  that  any  of  the 
lumber  bad  been  sold;  besides  which,  a 
plain tifl  cannot  be  allowed  to  make  his 
case  by  his  repl.v,  and  this  allegation  was 
not  made  as  agHlnst  Russell  &  Son  at  all. 
The  Judgment  will  be  reversed,  and  the 
action  dismissed  as  to  both  defendants. 

Anders,  C.  J.,  and  Dunbar  and  Hott, 
J  J.,  concur.  Scott,  J.,  did  not  sit  at  the 
hearing  of  this  cause. 


Permstick  v.  Sheriff  of  Pibkcb  CouNTy. 
{Supreme  Court  of  WasMnaton.  Feb.  8, 1893.) 
L1A.BILITT  FOB  Costs  —  Malicious  Fuosecutiok 
— Habeas  Cokpus. 
1.  Code  1881,  S  2103,  provides  that  wherq  any 
person  shall  be  brouRht  before  a  court,  justice  of 
tho  peace,  or  othur  conimitting  magistrate, 
charged  with  the  commission  of  a  crime  or  mis- 
demeanor, and  the  court.  Justice  of  the  peace,  or 
otber  magistrate  trying  the  charge  shall  decide 
the  complaint  was  frivolous  or  malicious,  the 
"judgment  or  verdict"  shall  dosiRnato  who  is 
the  complainant,  and  may  adjudge  that  such 
coniplainant  pay  the  costs ;  and  that  thereupon 
judgment  shall  be  entered  against  such  com- 
plainant, who  shall  be  committed  until  such 
costs  bo  paid  or  discharged  by  duo  process  of 
law.  Held,  that  the  statute  applies  only  to  ex- 
aminations before  committing  magistrates,  and  a 
judgment  against  a  complainant  was  void  which 
was  entered  on  tbe  verdict  of  a  jury  finding  tbe 
complaint  in  a  criminal  case  to  be  malicious, 
and  naming  tne  complainant. 

3.  Tbe  fact  that  the  complainant  against 
whom  such  void  jadgmont  was  entered  did  not 
appeal,  does  not  estop  him  from  maintaining 
luibeas  corpwa  proceedings.  In  ro  RafEerty,  25 
Pac.  Kep.  465,  1  Wash.  St.  3S2,  distinguished. 

Hubeas  corpus  proceedings  by  Leonard 
Permstick  against   tbe  Hberlfl   of  Pierce 


county.    Writ  allowed,  and  petitioner  dls- 
charged. 
A.  J.  HanloD,   for   petitioner. 


Stii.eb,  J.  The  petitioner  is  confined  in 
the  jail  of  Pierce  county  under  a  commit- 
ment of  tbe  superior  court,  which  recites 
that  in  the  case  of  State  v.  Locke  peti- 
tioner was  the  complaining  witness;  that 
the  Jury  trying  Locke  had  returned  tbe  fol- 
lowing as  their  verdict,  viz.:  "We,  the 
jury  in  the  above-entitled  cause,  do  Bnd 
the  defendant,  George  Locke,  not  guilty; 
and  we  further  find  that  the  complaining 
witness  In  the  cause  is  Leonard  Permstick, 
and  that  the  complaint  was  maliciouii, 
and  without  probable  cause;"  and  that 
thereupon  a  judgment  was  entered  upon 
tbe  verdict  that  the  petitioner  pay  the 
costs  of  tbe  trial,  $27.5.85,  and  stand  com- 
mitted to  the  jail  of  the  county  until  v)ay- 
ment.  We  are  of  tbe  opinion  tbat  this 
judgment  was  void,  and  that  petitioner 
is  entitled  to  bis  discharge.  The  judg- 
ment Is  justified  by  reference  to  section 
210.3,1  Code  18S1 ;  but  an  inspection  of  that 
section  does  not  bear  ont  the  claim  assert- 
ed under  It.  The  provision  there  made  is 
applicable  only  to  cases  of  examinatinnH 
before  committing  magistrates.  A 
"charge,"  a  "complaint,"  and  an  "exam- 
ination "  are  spoken  of,  which  do  not  ap- 
ply. In  tbe  sense  intended,  to  an  indict- 
ment or  an  Information,  and  the  proceed- 
ings thereunder.  It  Is  true  that  a  "judg- 
ment or  verdict"  are  mentioned,  in  which 
it  shall  be  designated  who  is  the  complain- 
ant; but  In  the  same  clause  it  Is  pre- 
scribed that  the  "court,  justice  of  the 
peace,  or  other  magistrate"  shall  decide 
whether  tbe  complaint  was  frivolous  or 
malicioas.  None  of  these  maglstratra 
find  verdicts,  and  we  must  suppose  tbe 
use  of  tbe  term  to  have  been  an  inadvert- 
ence. Perhaps  a  better  reason,  however, 
wby  section  21fl;{  should  not  be  sustained 
in  this  case  is  r  at  section  966  was  evi- 
dently intended  by  the  legislature  to  cover 
all  criminal  cases  triable  by  jury,  and  two 
things  are  at  once  observed  as  markedly 
prominent  In  tbat  section :  (1)  That  tbe 
court,  upon  failure  of  the  prosecution,  is 
to  be  satisfied  from  all  the  circumstances 
Ihnt  the  action  of  the  complainant  was 
malicioas,  or  without  probable  cause;  (2) 
tbat  imprisonment  until  the  costs  are 
paid  is  not  a  part  of  the  judgment  there 

'  i  210S.  When  any  person  shall  be  brought 
before  a  court,  justice  of  the  peace,  or  other  com- 
mitting magistrate  of  any  district,  county,  city, 
or  town  in  this  territory  haying  jurisdiction  of 
tho  alleged  offense,  charged  with  the  commission 
of  a  crime  or  misdemeanor,  and  such  complaint, 
upon  examination,  shall  appear  to  be  nnfounded, 
no  costs  shall  be  payable  by  such  acquitted 
party,  but  the  same  shall  be  chargeable  lo  tb« 
county,  city,  or  town  for  or  in  which  the  said 
complaint  is  triable;  but  if  the  court,  justice  of 
tho  peace,  or  other  magistrate  trying  said  charge 
shall  decide  the  complaint  was  frivolous  or  ma- 
liciousi,  the  judgment  or  verdict  shall  also  desig- 
nate who  is  the  complainant,  and  may  adjudf^ 
tbat  said  complainant  pay  the  costs.  In  such  cases 
a  judgment  shall  thereupon  be  entered  for  the 
costs  against  said  complainant,  who  shall  stand 
committed  until  such  costs  be  paid  or  discharged 
by  duo  process  of  law. 
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permitted.  Tbe  jury  in  all  criminal  caBea 
areln  tlie  box  for  bat  one  pnrpose,  viz.,  to 
say  whether  or  not  the  accnsed  in  Rollty; 
and  in  this  Btate  that  fact  Is  emphasized 
by  a  etatnte  (Becttou  1103)  which  pre- 
Rcribee  a  form  of  verdict  covering  bat  the 
one  alternative  which  they  mast  decide. 
We  do  not  find  It  necenfiary  to  paBR  upon 
two  conatltutlunal  questluna  raised  here, 
viz.,  whether  the  petitioner  had  due  pro- 
cess of  law,  and  whether  he  ie  imprisoned 
for  debt.  They  will  be  IntereBtlnjj  when 
occasion  arises  requiring  their  discusalon. 
Tbe  petitioner  Is  not  estopped  to  main- 
tain this  proceeding  by  tbe  fact  that  he 
might  have  appealed  from  tbe  judsment 
against  him.  The  writ  of  habeas  corpus 
is  allowal>le  In  cases  where  tbe  court 
wbicb  rendered  the  judgment  under  which 
tbe  person  Is  held  was  not  a  court  of  com- 
petent iurlsdlction,  or  the  party  may  ap- 
peal if  he  sees  fit.  It  was  Buggested  that 
the  case  In  re  Rafferty,  1  Wash.  St.  882,  25 
Pac.  Hep.  465,  had  some  bearing  upon  this 
point.  But  It  is  not  so.  In  tbe  Rafferty 
Case  it  was  sought  to  have  this  court  in- 
quire into  and  pass  upon  the  question 
whether  tbe  superior  court  had  jurisdic- 
tion of  the  petitioner's  person;  that  is, 
whether  Its  proceedings  were  regular, 
nothing  of  which  was  disclosed  by  tbe 
Juflgment  or  conld  be  Inquired  Into  on 
hahefia  aorpvs.  So,  in  the  Lybarger  Case, 
2  Wash.  St.  131,  25  Pac.  Rep.  1075,  we  were 
aslced  to  pass  upon  the  question  whether 
the  procedure  by  information  was  a  law- 
ful mode  of  obtaining  a  conviction,  and 
we  there  stated  the  limit  of  the  rule  thus: 
"When  the  officer  returns  as  his  authority 
for  holding  a  prisonera  commitment  which 
shows  upon  its  face  that  such  person  is 
committed  by  a  court  of  general  Jurisdic- 
tion in  purauance  of  Its  final  Judgment  for 
a  crime  triable  by  such  court,  we  think  he 
has  brought  himself  within  the  provision 
of  our  statute,  and  that  the  courts  are,  by 
the  terms  thereof,  precluded  from  inquir- 
ing further  into  the  cause  of  detention." 
.\s  applied  to  that  case,  enough  was  said  ; 
but  In  this  one  the  qualification  that  the 
cause  was  triable  by  the  court  must  be 
extended  to  cover  the  condition  that  the 
court's  Judgment  was  one  which,  under 
the  law,  it  had  jurisdiction  to  render.  In 
this  case  the  commitment  shows  on  its 
face  that  the  prisoner  is  detained  for  a 
cause  not  recognized  by  thelawas  ground 
for  r.  Judgment  of  imprisonment,  and  there- 
fore not  within  the  possible  jurisdiction  of 
any  court.  The  case  of  People  v.  Llscomb, 
60  N.  Y.  569, clearly  and  at  length  dlsruBses 
both  tbe  question  of  the  right  to  babeus 
corpus  in  addition  to  that  of  appeal  and 
that  of  the  competency  of  courts  In  such 
cases.  Let  the  writ  Issue,  and  the  peti- 
tioner be  discharged. 

Andebb,  C.  J.,  and  Scott,  Dd.vbak,  and 
HoYT,  JJ.,  concur. 

(3  Wash.  St.  747)         "~~~" 

Fowi.BB  V.  Fairchild,  County  Treasurer. 
{Supreme  Court  of  Washington.  Feb.  83, 1892.) 
Dkuhqubnt  Taxes — Collbotion— Febs. 
Act  March  9,  1891,  providing  for  the  as- 
sessment and  collectioQ  of  taxes,  is  prospective 
only  in  its  operation;  and  section  94,  providing 


for  a  fee  of  2S  cents  fbr  the  registration  of  an  as- 
sessment on  which  taxes  remain  onpald,  doe* 
not  relate  to  delinquent  taxes  for  the  year  1890. 

Appeal  from  superiorcourt.  Pierce  coan- 
ty :  F.  Campbell,  Judge. 

Proceeding  by  Mary  Fowler  for  a  writ 
of  mandate  to  James  C.  Falrchtld,  as 
treasurer  of  Pierce  county,  to  compel  him 
to  receive  delinquent  taxes.  From  a  per- 
emptory mandamus  requiring  him  to  re- 
ceive tbe  amount  tendered,  defendant  ap- 
peals.   Affirmed. 

W.  H.  Snell,  Pros.  Atty.,  for  appellant. 
Staaton  Warbarton,  for  respondent. 

^Tii.KB,  J.  The  respondent  waa  the 
owner  of  certain  real  cHtate  in  Pierce 
county  subject  to  taxation  in  the  year 
1S90.  Taxes  for  that  year  became  delin- 
quent March  1,1891,  by  the  act  of  Jan- 
uary 20th  of  that  year,  (ActB,  p.  1;)  and 
In  the  month  of  June  following  she  ten- 
dered tu  appellant,  who  was  trcBHurer  of 
the  county,  the  exact  sum  for  which  her 
property  waa  taxed,  including  penalties 
and  interest.  But  the  appellant,  assum- 
ing to  exercise  authority  under  section  04 
of  the  act  of  1801,  (page  316,)  demanded 
the  sum  of  25  cents  additional  for  each 
separate  parcel  of  respondent's  land, 
amounting  to  over  f400  in  all,  and  re- 
fused to  receive  the  som  offered,  or  to  issue 
a  receipt,  until  the  registration  fees  should 
be  paid.  At  the  suit  of  tbe  respondent, 
the  superior  court,  by  a  peremptory  man- 
damas,  required  the  appellant  to  receive 
the  amount  tendered  to  him,  holding  that 
in  respect  to  this  matter  of  the  registra- 
tion fee  the  act  of  1891  was  not  applicable 
to  Bsseaaments  levied  for  tbe  year  1890. 
The  court  also  ordered  thecause  to  be  cer- 
tified to  this  court  for  review,  upon  this 
qneetlon  and  some  others.  We  have  ex- 
amined the  act  of  1891i  carefully  from  its 
title  to  its  close,  and  find  no  evidence  of 
intention  on  the  part  of  the  legislature  to 
make  any  of  the  provisions  therein  which 
add  to  tbe  burdens  of  the  tax-payers  of 
the  state,  of  which  there  are  several,  ap- 
ply otherwise  than  prospectively.  It  is 
the  general  rule  that  such  provisions  in  a 
new  revenue  act  do  not  operate  retrospect- 
ively, unless  there  is  very  clear  language 
in  them  to  such  an  effect.  Smith  v.  Hum- 
phrey, 20  Mich.  398.  We  might  argue 
the  point  by  lengthy  reference  to  partic- 
ular Items  of  Internal  evidence  in  tbe  act 
which  could  be  used  to  sustain  tbe  view 
that  thii>  was  not  intended  to  be  any- 
thing more  than  an  ordinary  newly-en- 
acted revenue  law;  but  the  real  intention 
of  the  legislature  is  so  clearly  shown  by  Its 
act  called  "An  act  to  cure  defective  titles 
to  real  estate,"  passed  only  three  days  be- 
fore tha  general  act,  (page  166,)  that  there 
Is  no  room  for  doubt,  .^n  examination  of 
tbe  old  law  and  the  new  one  shows  this 
difference  in  the  matter  of  the  collection  of 
delinquent  taxes:  Under  the  act  of  1890, 
on  the  let  day  of  April  the  treasurer  was 
required  to  return  his  tax-list  of  the  year 
previous  to  the  auditor,  (section  99,)  and 
the  first  mention  of  subsequent  authority 
in  him  to  collect  tbe  delinquent  ta.^es  is 
found  in  section  111,  after  judgment,  and 

'Act  March  9,  1881. 


Digitized  by 


Google 


S52 


PACIFIC  REPORTER,  Vol.  29. 


(Or. 


npon  the  certificate  of  the  aadltor.  Uoder 
the  Code  and  the  amendmentR,  the  system 
was  Bubetantially  the  same,— the  aoditor 
was  the  head  of  It.  Bat  aoder  the  act  of 
1891  the  treasurer  has  become  the  head  of 
the  entire  system  of  collecting  taxes,  both 
before  and  after  delinquency.  He  does 
not  return  his  lists  to  the  auditor,  but 
makes  his  settlements  fur  collections,  and 
delivers  a  copy  or  dupiicatn  of  his  register 
of  delinquent  property.  It  would  thus 
happen  that,  under  the  old  laws,  the  treas- 
urer would  hare  no  books  or  data  of  any 
kind  in  his  office,  possession,  or  official 
knowledge  from  which  he  could  make  up 
such  a  register  as  is  contemplated  in  sec- 
tion 04.  The  legislature,  aware  of  that 
fact,  saw  fit,  in  its  endeavor  to  bring  ail 
the  unpaid  and  dinputed  tax  matters  in 
the  state  into  harmony  and  order,  by  set- 
ting the  county  commissioners  at  work, 
under  the  act  of  March  6th,  to  get  to- 
gether all  unpaid,  lost,  or  strayed  taxes 
into  rolls,  which  were  then  to  be  filed  In 
the  treasurer's  office,  and  the  collection 
proceeded  with  "as  may  by  law  be  pro- 
vided for  tlie  collection  of  taxes  on  real  es- 
tate becoming  delinquent  on  the  roll  of 
1891,"  viz.,  by  the  law  approved  three  days 
iater.  This  covers  the  taxes  assessed  in 
1890  to  a  demonstration,  and,  as  there  is 
no  charge  of  any  fee  for  this  kind  of  regis- 
tration, it  follows  that  the  respondent 
could  not  be  charged  one,  and  her  tender 
to  the  treasurer  was  good. 

The  other  questions  certified  become  un- 
necessary to  the  decision  of  the  case,  under 
the  ruling  made  upon  the  first  one,  and 
we  must  decline  to  answer  them  for  the 
one  reason.  If  for  no  other,  viz.,  that  this 
matter  was  laid  before  us  somewhat  in 
haste,  and  under  a  special  a.-^signment, 
for  the  express  purpose  of  obtaining  a  de- 
cision before  March  1st.  and  some  of  the 
points  submitted  would  require  more  care- 
ful and  exhanstlve  study  than  we  could 
have  time  to  devote  to  them  in  that  short 
period.    The  judgment  is  affirmed. 

ANnEus.  C.  J.,  and  Hoyt,  Scott,  and 
DcNBAK,  JJ.,  concur. 


Statk  v.  Day. 
(Supreme  Coxtrt  of  Oregon.    March  22,  1892. ) 

Assault— EviDBNCE— Declarations  of  Prosecut- 
ing Witness. 
On  a  trial  for  an  assault,  the  complainlDg 
witness  appeared  to  be  afraid  to  testify.  The 
deputy  district  attorney  who  conducted  the  ex- 
amination in  the  police  court  testified  tor  defend- 
ant as  to  certain  facts  at  that  examination,  and 
OD  cross-examination  was  asked  whether  the 
complaining  witness  appealed  to  law  for  protec- 
tion; to  which  ho  answered:  "Yes,  sir;  ho  made 
certain  statements  to  me;  he  laid  the  facts  before 
me,  and  then  said  he  was  afraid  to  testify." 
The  evidence  did  not  conneot  defendant  with 
any  threats  or  hostile  movements  towards  the 
witness.  Held,  that  tbe  admission  of  such  evi- 
dence, against  defendant's  objection,  entitled 
him  to  a  new  trial. 

Appeal  from  circuit  court,  Multnomah 
count.v;  Loyal  B.  Stear.n-es,  Judge. 

Indictment  against  Chung  Foo  and  Joe 
Day  for  assaulting  Hue  Bing  with  a  dan- 
gerous weapon.    On  a  separate  trial  Day 


was  convicted,  and  from  a  Judgment  there- 
on appeals.    Reversed. 

The  other  facta  fully  appear  in  tbe  fol- 
lowing statement  by  Stbahan,  O.  J. : 

The  defendant  was  jointly  Indicted  with 
one  Chung  Foo  for  being  armed  with  a 
dangerous  weapon,  and  assaulting  Sue 
BIng  therewith,  and  npon  a  separate  trial 
was  convicted,  from  which  judgment  of 
conviction  this  appeal  was  taken.  Upon 
the  trial  in  the  court  below  tbe  defendant 
sought  to  Imrieach  the  prosecuting  wit- 
ness, Sue  BIng,  by  making  It  appear  that, 
upon  a  preliminary  examination,  had  in 
the  police  court  of  the  city  of  Portland, 
he  testified  that  he  did  not  know  who  It 
was  that  shot  him,  but  that  lie  had  been 
informed  that  he  was  shot  by  Joe  bay 
and  Chung  Foo.  For  that  purpose,  de- 
fendant's counsel  asked  Sue  Biog.  on  his 
cross-examination,  a  number  of  timeii  if 
he  did  not  so  testify  in  the  police  conrt. 
He  remained  silent,  falling  to  answer 
either  of  said  questions.  The  court  then 
repeated  said  questions  to  the  witness 
several  times,  with  the  same  result.  The 
record  then  recites :  "  Here  the  district  at- 
torne.v  admitted  that  the  complaining 
witness,  Sue  BIng,  did  so  testify  in  the 
police  court. "  After  some  further  qnes- 
tlona,  tbe  court  propounded  this  question 
to  the  witness :  "Did  you  testify —  Didn't 
.vou  swear  before  .Judge  CARETin  the  police 
court  when  you  were  examined  in  this  case 
down  there,  didn't  you  say  before  the  po- 
lice judge,  you  didn't  know  who  shot 
you?  Say  yes  or  no."  To  which  tbe 
witness  answered  :  "Yes,  I  say  I  never  see 
him  before  July  2d.  I  don't  know  him  be- 
fore that  time. "  The  court  then  repeated 
the  question  Hubstanttally,  but,  falling  to 
elicit  an  answer,  he  remarked  to  counstel: 
"Yon  will  have  to  ask  the  witness  so  lie 
can  understand  your  question."  The  dis- 
trict attorney  then  observed  tbe  reason 
he  did  not  testify  In  the  police  conrt  was 
hecauHe  he  was  afraid  they  would  kill  him, 
to  which  defendant's  counsel  objected, 
but  did  not  take  the  ruling  of  the  court 
upon  the  propriety  of  the  district  attor- 
ney's statement  of  the  fact,  nor  was  the 
same  withdrawn.  The  witness  contin- 
ued: "At  jail  I  tell  Jack  Rugg  I  was 
afraid;  that  is  all.  Question  t>y  the  dis- 
trict attorney :  You  no  afraid  now?  .\n- 
swer.  They  tell  me  they  kill  me,  and  tell 
me  to  no  tell  who  shoot  me,  and  they  say 
they  give  me  eighty  dollars  not  to  tell 
who  shoot  me.  Question  by  tbe  difttrlct 
attorney:  Some  «tne  offered  you  eighty 
dollars  if  you  would  not  say  who  shut 
you?  A.  Yes.  Question  by  the  district 
attorney :  Can  you  tell  who  it  was, — what 
Cliinanian  it  was?  A.  Yes.  (The  witness 
here  pointed  out  a  Chinaman  in  the  court- 
room whom  he  said  offered  him  eighty 
dollars  not  to  testify  against  Joe  Day 
and  Chung  Foo  In  this  case.)  Question 
b.v  the  district  attorney:  What  Is  Ins 
name?  A.  Choo  Doo.  Question  by  the 
district  attorney:  What  company  does 
he  belong  to?  A.  I  don't  know."  This 
part  of  the  examination  does  not  appear 
to  have  been  objected  to.  Ju  Guy.  a  wit- 
ness for  the  defendant,  testified  that  be 
was  present  in  tlie  police  court,  and  heard 
Sue  Bing  testify.    Among  other  things  he 
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gald  he  did  not  know  wbo  shot  him.  He 
did  not  know  Chun^  Foo  or  Joe  Day  ebot 
blm.  He  said  he  never  naw  those  two 
men.  The  defenne  also  called  W.  T.  11  Dine, 
deputy  district  attorney,  who  aaid  he 
condncted  the  examination  In  the  police 
court.  His  evidence  aa  to  what  occurred 
in  the  police  court  was  the  8ame,  in  suh- 
stance,  as  .lu  Guy's.  Upon  crosa-examlna- 
tlon.  the  district  attorney  asked  the  wit- 
ness the  following  question :  "  Son  may 
state,  Mr.  Hume,  whether  or  not  he  ap- 
penlrd  to  you  for  protection ; "  to  which 
qoestion  defendant's  connse^  objected, 
which  ob)ecti<in  tMiing  overruled,  an  ex- 
ception was  taken,  and  the  witness  an- 
swered: "Yes,  sir;  he  made  certain  state- 
ments to  me.  He  laid  the  facts  before  me, 
and  then  said  he  was  afraid  to  testily." 

Fraatc  V.  Drake  and  MrOinn,  Se/iiv  & 
Simon,  lor  appellant.  Thos.  A.  Stephens, 
DiBt.  Atty.,  and  W.  T.  Hume,  for  the 
State. 

Stkaran,  C.  J.,  (after  Btntiofr  the  facta.) 
Several  points  in  the  evidence  are  set  ont 
in  the  statement,  which  Indicate  pretty 
clearly  the  course  pursued  by  the  prosecu- 
tion throughout  the  trial,  hut  the  only 
contention  made  by  the  appellant  on  the 
appeal  is  error  by  the  court  in  permitting 
the  deputy  district  attorney  to  answer  the 
qoestion  propounded  to  him  im  his  cross- 
eiamlnation  by  the  state.  By  that  (joes- 
tion  wltnexs  was  required  to  state  wheth- 
er or  not  Sue  Bing  appealed  to  hhn  tor 
protection.  The  witness  said,  in  answer: 
'Yes,  Hir;  he  made  certain  statements  to 
me.  He  Inid  the  facts  before  me,  and  then 
said  he  was  afraid  to  testify."  It  will  be 
olwerved  that  by  the  question  the  nitness 
Is  not  required  to  state  when  or  on  what 
occasion  or  under  what  circnmstances 
this  application  for  protection  was  made, 
oor  against  whom  he  was  to  be  protected. 
The  record  does  not  disclose  any  threats 
or  hostile  movements  on  the  part  of  the 
defendant,  or  any  attempt  to  injure  Sue 
Blng,  and  yet  the  case  evidently  went  to 
the  jury  on  the  assumption  that  the  de- 
fendant was  in  some  way  responsible  for 
Blng's  fears,  when  there  is  not  a  particle 
ol  evidence  In  the  record  tending  to  prove 
snch  fact  or  to  justify  such  an  inference. 
If  the  district  attorney  could  have  proven 
that  the  defendant  attempted  to  bribe  or 
to  intimidate  or  to  tamper  witli  Sue  Biug 
in  any  way.  so  as  to  prevent  him  from 
testifying  tolly  and  freely  upon  the  trial, 
sach  evidence  would  have  been  proper.  It 
would  have  b«en  competent  because  from 
it  the  Jury  might  have  presumed  that  the 
evidence,  if  trnly  and  freely  given,  would 
have  been  adverse  to  the  party  attempt- 
ing to  suppress  it.  Bnt  the  simple  fact 
that  some  one  made  the  attempt  without 
in  any  manner  connecting  the  prisoner 
with  Much  unlawful  interference  is  not 
enoogh.  If  the  prisoner  did  not  do  it  or 
anthorise  it,  be  is  not  responsible,  and 
could  not  be  prejudiced  by  such  unlawfnl 
act.  But,  in  addition  to  this,  no  reason 
Is  perceived  why  the  answerot  the  witness 
Hume  is  not  within  the  rule  of  hearsay 
evidence  referred  to  In  State  v.  Ah  Lee,  18 
Or,  540.  28  Pac.  Rep.  424.  We  fail  to  see 
00  what  rule  of  evidence  the  prisoner  is  to 
v.29p.no.6— 23 


he  affected  or  prejudiced  by  the  soUtaty 
fact  that  the  prosecuting  witness  told 
the  depntv  district  attorney  that  he  was 
afraid  to  testify.  Why  afraid?  Not  from 
any  act  or  word  of  the  defendant,  so  far 
as  the  record  discloses,  and  the  record  con- 
tains all  the  evidence  given  upon  the  trial. 
For  the  reason  Indicated,  the  judgment 
must  be  reversed,  and  a  new  trial  awarded. 


Mpri'BY  v.  City  of  Ai^bina. 

(Supreme  Court  of  Oregon.    March  4,  1893.) 

MUNICIPAl.  COKPOKATIONS  —  CONTRACTS — AUTHOR- 
ITY OF  Officer  to  Modify — Ratificatiox. 

1.  A  contract  witb  a  city  for  grading  a 
street,  which  provides  tbat  the  grade  shall  be 
brougbt  to  a  certain  height,  and  that  the  work 
shall  be  done  under  the  supervision  of  the  city 
engineer,  does  not  confer  upon  the  engineer  au- 
thority to  change  the  grade,  or  modify  in  any 
essential  particular  the  provisions  of  the  con- 
tract, unless  expressly  authorized  by  the  council. 

2.  Where  a  city  council  enters  into  a  con- 
tract with  a  person  for  grading  a  street,  and  the 
engineer,  without  being  authorized  to  do  so,  or- 
ders certain  changes  to  be  made  after  the  worK 
is  completed,  entailing  extra  expense,  the  action 
of  the  individual  members  of  the  council,  in  as- 
senting to  such  changes,  is  not  binding  upon  the 
city,  unless  ratified  by  the  council  at  a  regular 
meeting;  and  the  fact  of  such  a  ratification  la 
not  to  be  inferred  merely  from  the  acceptance  of 
the  work  covered  by  the  contract,  or  the  subse- 
quent use  of  the  street. 

8.  The  fact  that  members  of  the  council  had 
obtained  some  knowledge,  as  Individuals,  that  a 
demand  had  been  made  for  payment  for  extra 
work,  was  not  binding  upon  tbem  when  the  vote 
was  taken  upon  the  acceptance  of  tbe  work,  un- 
less the  demand  was  made  at  the  time  the  vote 
was  taken. 

Appeal  from  circuit  court,  Multnomah 
eonnty;  E.  D.  Shattdck,  Judge. 

This  was  an  action  by  M.  H.  Murphy 
against  the  city  of  Albina  to  recover  on  a 
quantum  meruit  lor  work  done.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

(ieorgeA.  Brorile,  for  appellant.  H'.  T. 
Mulr,  City  Atty.,  tor  respondent. 

Bban,  J.  This  is  an  action  to  recover 
on  a  quantum  meruit  tor  work  and  labor 
alleged  to  have  been  performed  by  plain- 
tiff in  grading,  cutting,  and  filling  one  of 
defendant's  streets  known  as  "Margaret- 
ta  Avenue."  This  is  the  second  appeal  in 
this  case.  For  the  purposes  of  this  ap- 
peal, the  facts  su (Helen tly  appear  in  the 
case  as  reported,  (i!0  Or.  37il,  26  Pac.  Rep. 
234,)  except  from  this  record  it  appears 
that  pliiintiff,  by  his  written  contract, 
was  to  grade  Murgaretta  avenue,  a  pub- 
lic street  of  the  defendant,  to  the  grade 
established  by  the  city,  as  surveyed  and 
established  by  Hulbert  &  McQuinn,  and 
according  to  a  profile  made  by  them,  and 
made  a  part  of  the  contract;  tlie  work  to 
be  d(me  under  the  supervision  uf  the  com- 
mittee on  streets  and  public  property, 
who  should  furnish  the  contractor  with  all 
necessary  heights  and  distances, for  which 
work  he  was  to  receive,  on  the  ap- 
proval In  writing  of  the  committee  on 
streets  and  public  property  and  engineer 
in  charge,  a  certain  rate  per  cubic  yard 
for  all  necessary  excavations  and  fills 
made  by  him ;  reference  being  made  to  a 
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tracing  made  by  the  eni^ineer  in  cliarse> 
as  to  tlie  number  of  yards  of  excavation 
or  fill  required.  The  evidence  tended  to 
show  that  plaintiff  proceeded  to  perform 
his  contract,  the  engineer  in  charge  set- 
ting 8tal(es  along  the  line  of  the  work,  giv- 
ingthe  height  as  establiuhed  by  the  defend- 
ant and  provided  In  the  contract.  After 
he  had  finished  grading  according  to  the 
stakes  set  by  the  engineer,  and  was  ready 
for  laying  sidewalk  and  planking,  the  en- 
gineer made  a  change  in  the  grade  stakes 
of  from  three  to  ten  inches  of  a  rise  in  the 
grade  the  entire  length  of  the  street,  and 
directed  plaintiff  to  bring  the  surface  of 
the  street  up  to  this  line.  Plaintiff  com- 
plained of  the  action  of  the  engineer  in 
changing  the  grade  to  the  mayor  and  two 
members  of  conncil  of  defendant,  and  was 
by  the  mayor  told  "to  go  ahead  and  fin- 
ish his  work  according  to  the  engineer's 
Instructions,  and  quit  his  complaining,  or 
he  would  not  get  paid  for  his  work,  or 
something  to  that  effect."  That  he  did 
finish  the  work  according  to  the  instruc- 
tions of  the  engineer,  and  was  compelled 
to  do  9406.20  worth  of  work  more  than 
called  for  In  his  contract  and  the  estimates 
accompanying  the  same.  That  he  told 
one  member  of  the  council  and  the  mayor 
that,  if  they  did  not  rectify  the  mistake, 
there  would  be  damages  claimed,  and,  on 
the  day  the  street  committee  was  examin- 
ing the  work  after  its  completion,  he  told 
them  he  should  sue  defendant  for  dam- 
ages. That,  after  the  work  was  com- 
pleted, the  defendant  accepted  and  paid 
for  all  the  work  provided  in  the  contract, 
but  refused  to  pay  for  any  extra  work,  as 
ordered  by  the  engineer.  It  does  not  ap- 
pear that  the  council,  as  an  official  body, 
authorized  or  assented  to  the  change  In 
the  contract  or  street  grade  by  the  en- 
gineer, or  directly  ratified  the  same;  nor 
does  It  appear  that  the  common  council 
directed  or  had  knowledge  that  the  plain- 
tiff was  doing  the  extra  work,  or  knew 
that  it  had  been  done  at  the  time  the 
work  under  the  contract  was  accepted, 
unless  it  might  be  inferred  from  the  fact 
that  the  mayor  and  two  members  of  the 
council  knew  of  the  change  in  the  grade; 
and  the  mayor  directed  the  work,  and  a 
majority  of  the  individual  members  of  the 
council  knew  that  plalntlH  threatened  to 
make  some  claim  for  comijcnsatlun  for  the 
extra  work  ordered  by  the  engineer. 

The  errors  complained  of  are  in  the  giv- 
ing and  refusal  of  certain  instructions  by 
the  trial  court.  The  instruction  request- 
ed by  plaintiff,  and  refused  by  the  conrt, 
the  refusal  of  which  we  held  to  be  error  on 
the  former  appeal,  to  the  effect  that,  if  the 
extra  w«»rk  was  ordered  by  the  engineer 
and  performed  by  plaintiff  under  the  di- 
rection of  the  mayor  and  two  members  of 
the  council,  and  the  city,  acting  through 
its  proper  officers,  accepted  the  same,  the 
defendant  is  liable,  was,  in  substance, 
given  in  the  general  charge, — the  court 
adding  an  explanation,  in  Its  opinion, 
proper  and  necessary  to  a  clear  under- 
standing by  the  jury,  ns  to  who  are  the 
proper  officers,  and  how  they  must  act. 
In  order  to  bind  the  city,— and  therefore 
requires  no  further  consideration  here. 
On    this  point  the  former  decision    was 


that  if  the  work  was  performed  in  im- 
proving the  streets  of  defendant  without 
regular  authority,  by  direction  of  some 
person  assuming  to  act  for  It,  and  was 
afterwards  accepted  by  defendant,  this 
would  be  a  ratllicatioQ,  and  equivalent  to 
an  original  authority,  but  as  to  what 
would  constitute  an  acceptance  of  the 
work  was  not  in  the  case,  nor  considered 
or  decided  by  the  court.  The  record  then 
before  us  showed  "that  when  said  work 
[extra  work]  was  completed,  as  ordered 
by  the  city  surveyor,  the  same  was  ac- 
cepted by  the  city  of  Alblna;"  so  that 
the  only  question  was  whether,  under 
such  a  state  of  facts,  the  city  was  liable 
for  the  reasonable  value  of  the  work. 

But  on  the  second  trial  the  question  of 
acceptance  was  the  vital  point  In  thecase, 
and  it  was  therefore  proper  and  necessary 
for  the  court  to  instruct  the  jury  fully 
upon  this  question,  and  the  instruction 
as  requested  by  plaintiff  furnished  no 
guide  for  the  jury  as  to  who  are  the  prop- 
er officers  of  the  city,  and  ns  to  what 
would  amount  to  an  acceptance  of  the 
work.  It  follows,  therefore,  that  this  case 
must  depend  upon  the  correctness  of  the 
instructions  as  given  by  the  court.  The 
jury  was  instructed,  in  effect,  that,  in  or- 
der for  plaintiff  to  recover.  It  must  ap- 
pear that  there  was  work  done  by  plain- 
tiff outside  of  his  contract,  at  the  request 
and  with  the  knowledge  of  a  majority  of 
the  members  of  the  council,  and  that 
plaintiff  made  claim  for  the  extra  work, 
and  the  council,  as  an  official  body,  tw- 
ognjzed  the  claim,  and  accepted  the  work, 
and  that  conversations  with  individual 
members  of  the  council  on  the  street 
would  not  amount  to  a  contract  or  ac- 
ceptance of  the  work,  but,  in  order  to 
bind  the  city,  the  council  must  have  been 
together,  acting  as  a  body;  and  that  if 
plaintiff  did  perform  work  outside  of  bis 
contract,  and  the  council  simply  under- 
took to  accept  of  the  completion  of  the 
contract  and  pay  what  was  earned  under 
It,  the  city  would  not  be  liable  for  any 
extra  work,  although  the  members  of  the 
council  may  have  been  Informed  on  the 
street,  as  Individuals,  that  plaintiff 
claimed  something  for  extra  work.  Cer- 
tainly the  defendant  Is  not  liable  if  it  did 
not,  as  a  municipal  corporation,  contract 
with  or  authorize,  in  any  way,  the  plain- 
tiff to  do  the  extra  work  necessary  to 
bring  the  street  up  to  the  grade  estab- 
lished by  Its  engineer,  or  by  some  coriJO- 
rate  act  ratify  the  contract  or  accept  the 
work.  Though  it  may  be  charged  with 
the  duty  of  regulating  and  repairing  the 
streets,  undoubtedly,  no  action  will  lie 
against  it  for  work  or  labor  put  upon 
them  without  Its  assent  or  authority. 
There  Is  no  room  here  for  the  contention 
that  the  defendant  In  any  way  contracted 
with  or  authorized  plaintiff  to  perform 
this  extra  work.  The  only  contract  it 
made  with  him  was  the  written  one, 
which  provided  expressly  that  the  work 
should  be  done  according  to  the  grade 
as  established  by  Hulbert  &  McQuinn. 
The  provision  In  the  contract  that  the 
work  should  be  done  under  the  supervis- 
ion of  the  committee  on  streets  and  the  en- 
gineer in  charge  conferred  no  authority 
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upon  them,  or  either  of  them,  to  chanife 
or  modify.  In  any  esBential  particular,  the 
provisions  of  the  contract.  BuneBteel 
▼.  Mavor,  22  N.  Y.  162;  Rens  v.  City  of 
Orand  RapidH,  78  Mich.  237.  41  N.  W.  Rep. 
263:  Dillon  v.  Syracnse,  (Sup.)  9  N.  Y. 
Sopp.  98;  Genovese  v.  Mayor,  .5.5  N.  Y. 
Super.  Ct.  397.  When  this  contract  waa 
Hif^nerl  and  executed,  no  officer  of  defend- 
ant had  any  authority  to  change  Its  pro- 
viaiona,  nnleaa  expresnly  authorized  hy 
the  common  council.  That  body  alone, 
or  aorae  one  duly  authorizeil  by  It,  was 
competent  to  change  the  terms  of  the 
contract  or  the  grade  of  the  street.  The 
duty  of  the  engineer  was  to  see  that  the 
terraa  of  the  contract  were  compiled  with, 
and  the  street  brought  to  the  grade  as 
provided  therein;  and  for  that  purpoHe, 
and  that  alone,  he  was  the  agent  of  the 
city.  But,  when  he  assumed  to  change 
the  grade  as  established  by  the  city,  be 
waa  doing  an  nnauthorized  act.  and  one 
In  no  way  binding  upon  the  defendant. 
The  cbanee  made  by  him  was  a  material 
one,  raising  the  surface  of  the  street  from 
three  to  ten  inches  above  that  established 
by  the  city,  and,  If  valid,  Imposed  upon 
the  defendant  a  liability  for  f4G6  worth  of 
work  in  excess  of  Its  contract,  and  that 
without  Its  assent.  If  snch  an  act  Is  valid 
and  binding  on  the  defendant,  there  Is 
but  little  protection  for  municipal  corpo- 
ratiuna  against  the  unauthorized  act  of 
anbordlnate  agents. 

It  was  argued  that  the  act  of  the  Indi- 
vidual members  of  the  council,  In  assent- 
ing to  the  change  of  the  grade  and  direct- 
ing the  plaintiff  to  complete  the  work  ac- 
cording to  the  Instructions  of  the  survey- 
or, la  binding  upon  the  defendant,  and  the 
opinion  upon  the  former  appeal  is  relied 
on  as  the  law  of  this  case.  As  to  every 
point  presented  and  decided  by  this  court 
in  the  former  case,  the  decision  becomes 
the  law  of  the  case,  binding  upon  both 
the  parties  and  this  court,  so  far  as  the 
aame  state  of  facts  is  substantially  pre- 
aented,  but  no  further.  As  we  have  al- 
ready Raid,  the  only  question  presented 
or  decided  on  the  former  appeal  was 
Tvhetber  the  defendant  was  liable  upon 
an  implied  contract  for  work  performed 
on  its  streets  under  the  direction  of  some 
nnnnthorized  person,  after  it  had  accepted 
the  work.  As  to  whether  the  individual 
members  of  the  council  could  bind  the  de- 
fondant,  by  contracts  or  agreements  made 
not  as  an  nnofilclal  body,  or  what  acts 
would  constitute  an  acceptance  of  the 
work,  were  not  presented,  considered,  or 
decided. 

The  opinion  of  the  chief  justice  must  he 
read  with  reference  to  the  question  actu- 
ally before  the  court,  and  the  admissions 
anrl  statements  In  the  record,  and,  when 
BO  rend,  the  doctrine  contended  tor  by 
plaintiff  finds  no  support  therein.  It  Is 
an  elementary  principle  that  the  affairs 
of  a  corporate  body,  private  or  munici- 
pal, can  be  transacted  only  at  a  corporate 
meeting,  regularly  convened,  and  that 
the  act  of  the  individual  members  In  no 
way  bind  the  corporation.  The  only 
existence  of  the  common  coancll  of  a 
mnnlclpal  corporation  Is  as  aboard,  "and 
they    can    do    no    valid  act  except  as  n 


board,  and  such  act  must  be  by  ordinance 
or  resolution,  or  something  equivalent 
thereto."  1  Dill.  Mun.  Corp.  45,5,  note;  15 
Amer.  &  Eng.  Enc.  Law,  102S;  Dey  v.  Jer- 
sey City,  19  N.  J.Eq.412;  Butler  v.  Charles- 
ton, 7  Gray,  12;  Turnpike  Road  Co.  v.Cra- 
ver,  45  Pa.  St.  :WC;  In  re  St.  Helen's  Mill 
Co.,  8  Sawy.  8S;  Zottmnn  v.  San  Fran- 
cisco. 20  Cal.  96;  Oashwiler  v.  Wlllia,  88 
Cal.  11. 

The  contract  with  plaintiff  was  formally 
entered  Into,  b.v  tlie  authority  of  the  com- 
mon council  of  defendant,  and,  if  a  change 
was  desired,  it  could  only  be  made  by  the 
same  parties  that  made  the  contract,— 
the  common  council  or  Its  authorized 
agent  on  one  side  and  plaintiff  on  the  oth- 
er. Declarations  or  agreements  of  one  or 
more,  or  even  all,  of  the  counrilmen,  not 
at  an  official  meeting,  that  they  would 
be  willing  to  consent  tu  a  change  In  the 
grade  and  allow  plaintiff  extra  pay  for 
the  increased  work,  do  not  bind  the  de- 
fendant. The  defendant  could  consent  to 
a  change  In  the  contract  only  by  its  cuun- 
cil  acting  as  a  body  or  through  some  au- 
thorized agent,  and  not  by  the  several 
members  of  the  council  acting  as  indlvld- 
oala.  Turnpike  Road  Co.  v.  Craver,45  Pa. 
St.  386:  Schumm  v.  Seymore,  24  N.  .1.  Eq. 
143.  The  work  then  having  been  per- 
formed by  plaintiff,  without  any  contract 
with  or  authorization  by  the  defendant, 
it  follows  that  It  is  not  liable  unless  It  has, 
hy  some  corporate  act,  ratified  or  assent- 
ed to  the  same.  The  only  body  competent 
to  accept  the  work  or  ratify  the  contract 
is  the  common  council  of  the  defendant, 
and  It  can  only  act  when  duly  convened  in 
some  manner  provided  by  law.  Corpora- 
tions may  be  and  often  are  bound  by  im- 
plied contracts  within  the  scope  of  their 
powers,  to  be  deduced  by  inference  from 
authorized  corporate  acts,  without  either 
a  vote  or  resolution  of  their  governing 
bodies.  1  Dill.  Mun.  Corp.  §  459.  And 
where  a  contract  has  been  entered  Into  In 
good  faith,  and  the  city  has  received  the 
benefit  of  the  performance,  a  ratification 
of  the  unauthorized  contract  may,  under 
some  circamstances,  be  Inferred,  within 
any  formal  action  of  the  corporate  anthor- 
Itles.  But  when  the  work  Is  performed 
upon  a  public  street  of  a  municipality, 
without  Its  assent,  no  Implied  coutract 
can  be  Inferred  from  the  fact  that  the 
street  la  subsequently  used  by  the  public. 
Taft  V.  Montague,  14  Mass.  281;  McDon- 
ald V. Mayor,  68  N.  Y.  23;  Davis  v.  School- 
Dist.,  24  Me.  349;  Pratt  v.  Swanton,  15  Vt. 
147;  Wilson  v.  School-Dlst.,  32  N.  H.  118; 
1  Dill.  Mun.  Corp.  §464.  In  snch  case,  to 
render  the  municipal  corporation  liable, 
the  contract  must  be  ratified  or  the  work 
accepted  by  some  express  act  of  the  coan- 
cll. Any  other  doctrine  falls  to  extend  to 
municipal  corporations  the  privileges  and 
Immunities  that  are  accorded  by  law  to 
other  contracting  parties,  public  or  pri- 
vate. Nor  can  any  Inference  of  acceptance 
or  ratification  be  deduced  from  the  act  of 
tbecouncil  in  accepting  and  paying  tor  the 
work  performed  under  the  written  con- 
tract. This  it  not  only  had  a  right,  but 
by  Its  contract  was  bound,  to  do;  and. 
because  It  complied  with  the  terms  of  its 
contract,  no  Inference  can  be  drawn  that 
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It  Intended  to  accept  any  work  performed 
without  Its  authority  or  aasent.  Town 
of  Durango  v.  Pennington,  8  Colo.  257,  7 
Pac.  Rep.  14.  Before  it  can  beheld  to  hare 
accepted  the  work  performed  by  plalntIB 
by  the  direction  of  the  engineer  and  indi- 
vidual members  of  the  council,  it  must 
appear,  by  some  affirmative  act,  that  it 
accepted  the  work,  or  from  which  each 
acceptance  can  be  inferred.  Mere  Hilence  1b 
notHufflclent;  for,  if  ao,  it  would  require 
a  meeting  of  the  council,  and  an  exprera 
dissent,  every  tiraean  officer  undertakeato 
impose  an  unauthorized  liability  upon  the 
city,  to  enable  the  corporation  to  prevent 
ratification.  Otia  v.  Stockton,  76  Me.  506. 
Of  course,  there  may  be  times  when  a  cor- 
poration, aa  well  as  an  Individual,  should 
act  or  speak, or  when  it  does  speak  by  the 
force  of  circumstuttcea.  But  such  is  not 
thla  cane. 

It  is  urged  that  the  court  erred  In  hold- 
ing that  theknowledge  that  plaintiff  made 
some  claim  for  extra  work,  obtained  by 
individual  members  of  the  council  on  the 
street,  would  not  bind  them  when  they 
came  to  vote  upon  the  resolution  offered, 
to  accept  the  work  performed  under  the 
contract  with  plaintiff,  unless  the  plaintiff 
made  such  claim  at  the  time  the  resolution 
was  under  consideration.  In  support  of 
this  contention,  reliance  is  had  upon  the 
language  of  the  court  In  the  former  opin- 
ion, that  "two  of  the  members  of  the 
council,  and  the  mayor,  who  authorised 
the  work,  had  knowledge  of  their  own 
acts  in  directing  the  work  to  be  done,  and 
when  they  met  and  accepted  It,  it  is  diffi- 
cult to  see  why  the  city  was  not  thereby 
rendered  liable. "  It  will  be  observeti  that 
this  statement  Is  also  based  upon  the  fact 
that  the  work  was  accepted  by  the  coou- 
cil  at  an  official  meeting,  and  It  was  held 
that,  having  so  accepted  the  extra  work, 
the  defendant  was  liable  without  any 
formal  resolution  authorizing  or  ratifying 
the  act  of  the  engineer  and  individual 
members  of  the  council  in  directing  it  tu 
be  don<>,  and  that  the  ratification  wonld 
be  impllerl  from  the  act  of  accepting  the 
work  with  knowledge  that  plaintiff 
claimed  pay  therefor.  But  it  is  not  per- 
ceived bow  knowledge  that  plaintiff 
claimed  pay  for  work  performed  under  an 
unaothori7,ed  contract  can  render  the  de- 
fendant liable  until  It  has  done  some  act 
araoniiting  to  an  acceptance  of  the  work 
or  ratification  of  the  contract.  Even  had 
the  individual  members  of  the  council,  who 
had  knowledge  of  and  directed  this  work, 
agreed  with  plaintiff  to  ratify  the  contract 
at  a  Buhsequent  meeting  of  the  council, 
such  arrangements  would  have  been  con- 
trary to  public  policy,  and  not  binding 
upon  them,  when  they  came  to  act  offi- 
cially upon  the  question.  McCortte  v. 
Bates,  29  Ohio  St.  419.  A  sufficient  answer 
to  the  suggestion  that  the  conclnsion  we 
have  reached  works  a  hardship  upon 
plaintiff,  who  In  good  faith  performed  the 
extra  work,  supposing  that  the  persons 
who  directed  it  to  be  done  were  author- 
ized to  do  so,  is  that  every  person  dealing 
with  the  agents  of  a  municipal  corpora- 
tion must, at  his  peril, see  thatsuch  agents 
are  acting  within  the  scope  of  their  au- 
thority and  line  of  their  duty,  and,  if  he 


make  an  nnauttaortsed  contract,  be  does  so 
at  his  own  risk.  The  courts  cannot  dis- 
regard the  well-settled  rules  of  law,  in  or- 
der to  avoid  an  apparent  iojustice  in  a 
particular  case.  The  judgment  of  the 
court  below  is  therefore  affirmed. 


State  ex  re/.  Shrkman  v.  Gkoroe  et  al. 

(Supreine  Court  of  Oregon.  March  22,  1893.) 
C0N8TITDT10NAL  Law— JiTDiciAL  FowEBs — Ap- 
pointment or  Bbidob  Committex. 
I.  Laws  1891,  p.  688,  which  empowers  cer- 
tain district  court  judges  to  appoint  a  bridge 
committee,  is  not  in  violation  01  article  S  of  the 
constitution,  which  prohibits  the  judicial  de- 
partment of  the  government  from  exercising  the 
functions  of  the  executive. 

3.  The  position  of  bridge  committeeman  is 
not  an  office  within  the  meaainff  of  section  30  of 
article  4  of  the  constitution,  which  provides  that 
no  senator  or  representative  shall,  during  the 
time  for  which  be  may  have  been  elected,  be 
eligible  to  an  office,  the  election  to  which  is 
vested  in  the  assembly.  Following  David  v. 
Water  Committee,  12  Pac.  Rep.  174,  14  Or.  99. 

Appeal  from  eircuii  court,  Multnomah 
county  ;  Erasmits  D.  Sqattdck,  Judge. 

Quo  wurrunto  proceeding  on  the  rela- 
tion of  i).  F.  Sherman  against  M.  C.George, 
E.  A.  King.  J.  L.  Sperry,  C.  H.  Meus- 
dorffer,  William  M.  Ladd,  John  Parker, 
C.  C.  Redman,  and  T.  W.  Pittiuger,  to 
test  their  rights  to  hold  the  positions  of 
bridge  committeemen  of  the  city  of  Port- 
land. From  a  judgment  dismissing  the 
action  plaintiff  appeals.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Lord,  J.: 

This  was  a  proceeding  in  the  nature  of 
a  quo  rvarranto,  brought  by  the  state 
upon  the  relation  of  V.  F.  Sherman,  a 
citizen  and  tax-payer,  to  try  the  title  of  the 
respondents  to  hold  the  office  of  bridge 
committeemen  under  the  act  of  the  legis- 
lative assembly  commonl.r  known  as  the 
"Meusdortfer  Act."  By  section  2  of  said 
act  it  is  provided  that  "  the  power  and  au- 
thurity  given  to  the  cities  named  In  sec- 
tion 1  hereo',  since  consolidated  as  the 
city  of  Portland,  to  construct,  purchase, 
and  hire  and  keep  up  and  maintalD 
bridges  across  the  Willamette  river,  and 
to  issue  and  dispose  of  bonds  therefor, 
shall  be  exercised,  as  hereinafter  provided, 
by  eight  tax-payers  of  Multnomah  coun- 
ty, to  be  appointed  by  the  two  judges  of 
the  circuit  court  for  said  county,  who 
shall  be  styled  the  'Bridge  Committee."* 
The  act  then  directs  that  within  30  days 
after  the  time  it  takes  effect  it  shall  be  the 
dntj' of  said  judges  to  appoint  the  com- 
mltteu  referred  to  in  section  2,  and  to 
cause  notice  of  such  appointment  to  be 
served  on  each  person  appointed.  Within 
20  days  after  notice  of  their  appointment 
the  members  of  the  committee  are  directed 
to  meet,  and  organize  by  the  election  of  a 
presiding  officer  from  their  number,  who 
shall  be  styled  the  "Cbuirman  of  the  Com- 
mittee;" by  the  selection  of  a  clerk,  who 
shall  be  styled  the  "Clerk  of  the  Commit- 
tee;" and  the  appointment  of  a  treasurer. 
The  committee  tbusconstltuted  is  author- 
ized to  fill  any  vacancy  that  may  uccur  in 
that  body  by  death,  resignation,  re- 
moval from  the  city  of  which  he  is  a  reel 
dent,  or  otherwise,  by  appointment  of  a 
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(K-raon   to  be  a  member  thereof  who  !b  a 
liona  Bde  resident  of  the  city  hi  which   re- 
pided  the  member  he  1b  appointed  toanc- 
cee*!.    Whenever,  and,  In  the  judgment  of 
the  committee,  n»  enou  as,  the   several 
hridiseB  are  procured  as  contemplated,  or 
the  limit  of  the  oum  of  money  authorized 
to  be  expended  has  been  reached,  the  act 
commands   the  selection  of  four  peroona, 
whose  duty  It  shall  be  to   malutain,  man- 
nge,    and    keep    the   bridged    in    repair. 
These  shall  be  styled  Individually  "Bridge 
('oramlBsloners,  ~    and      collectively     the 
"BridKeCommlaslon;"  and  thereafter  the 
power  conferred  upon  the  city  by  the  en- 
actment  named  shall  be  exercised  by  said 
commlssiou   In  the  manner  explicitly  pro- 
vide<l.    These    commissionerR  are    to  be 
selected  In  the  first  Instance  by  the  com- 
mittee from  their  own  number,  one  each 
from   the  menibers  who    reside,  respect- 
ively, In  the  cities  of  East  Portland  and 
Albina,  and  two  from  members  who  re- 
side in  the  city  of  Portland,  for  the  several 
terms   of  two,  four,  six,  and  elRht  years. 
In  case  a  sufficient  number  do  not  consent 
to   serve  as  such   commissioners,    the  re- 
mainder may  be  selected  from  the  resident 
tax-pnyers  of    the  respective  cities,   aiul 
thereafter  the  comniisHioners  shall  be  ap- 
pointed  by  the  said  Judges  from  such  tax- 
pa.vers  in  the  following  manner:   If  a  va- 
cancy arises  otherwise  than  by  the  expira- 
tion of  a   term,  for  the   remainder  of  the 
term  :  and  In  case  of  the  expiration  of  a 
term,  for  the  full  term  of  eight  years  there- 
after. The  commission  is  required  to  meet 
at  a  time  and  place  to  be  appointed  by 
the  commlttpe,  and  organized   by  the  elec- 
tion of  a  chairman,  treasurer,  and  clerk, 
as   provided  in  the  case  of  the  committee. 
When  the  commission   is  elected   and   or- 
ganised in   accordance  with   the  Intention 
of   the  law,  the  committee  is  directed   to 
tarn  over  to  it  the  bridges  and  all  prop- 
erty pertaining  thereto  and  remaining  un- 
der the  control  of  the  committee.    It  Is 
then  made  the  duty  of  the  commission  to 
take  entire  possession   and   charge  of  all 
the  property  and   affairs  of  the  commit- 
tee, and  thenceforward   manage  and  con- 
duct the  same.    The  two  judges  of  the  cir- 
cuit   court    of  the    state  of  Oi'cgon  for 
Mnltnomah  county,  acting  in  pursuance 
of  the  authority  conferred  by  the  terms  of 
said    act,  and    within    the   time   therein 
limited,  dul.v   appointed   the  respondents 
to  the  position  of  bridge  committeemen, 
mn  king  the  selection   of  the  different  Indi- 
viduals  with  reference  to  their  places     T 
reBidence    and   other    qualifications    pre- 
R«Tibed.    The  committeemen  met   within 
the  proper  time,  qualified,  and  organized 
in  all  respects  in  conformity  with  the  law. 
On  the  ISth  day  of  November,  1891,  John 
M.     Plttinger    resigned.    The    remaining 
seven  members  of  the  committee,  at   a 
meeting  duly  called,  appointed   T.  W.  Pit- 
tinker,  who  poBBessed  the  requisite  quali- 
fications, as  bis  successor.    After  reciting 
these  and  other  facte,  the  petition  then 
nlie^eH  "that  the  defendants  to  this  ac- 
tion, and  all  and  each  of  them,  ever  since 
their   said  appointment   as  aforesaid,  and 
under  said   appointment,   have  acted   as 
and  claimed   to  be,  and  are  now  acting  as 
and  claiming  to  be,  the  bridge  committee 


of  said  three  cities," etc.,  "as  the  same 
existed  prior  to  said  consolidation,  and 
as  the  same  now  exists,  and  has  existed 
since  said  consolidation;  and  thatsaid de- 
fendants, claiming  to  be  said  bridge  com- 
mittee, are  about  to  Issue,  sell,  and  dis- 
pose of  a  large  amount  of  the  negotiable 
bonds, ■•  etc.,  "as  provided  for  in  said  free 
bridge  act,  which  said  bonds  will  be  a 
burden  upon  the  property  of  the  above- 
named  relator,  and  the  other  citizens  and 
tax-payers  of  the  present  city  of  Portland, 
and  subject  them  to  expensive  litigation. 
Id  order  to  prevent  the  assrssment  and 
collection  of  taxes  upon  their  property  for 
the  payment  of  the  principal  und  interest 
of  such  bonds,"  etc. ;  concluding  with  a 
prayer  for  a  judgmcut  of  ouster.  The  de- 
fendants demurred  to  the  petition  upon 
the  ground  of  the  Insufficiency  of  the  facts 
to  constitute  a  cause  of  actlou.  The 
demurrer  wa.s  sustained  by  the  court  be- 
low, and  judgment  rendered  dismissing 
the  action,  from  which  judgment  this  ap- 
peal is  taken. 

Tbos.  A.  Ntppbena.  Dlst.  Atty.,  and  Pax- 
ton  A  PnOdock,  for  appellant.  Wtu.  T. 
Mulr,  City  Atty.,  for  respondents. 

LoBD,  J.,  {after  stating  the  facts.)  The 
question  prescuted  for  our  determination 
arises  upon  the  snfHclency  of  the  facts  to 
show  the  defendants  are  entitled  to  hold 
the  office  of  bridge  committee,  and  to  ex- 
ercise the  functions  thereof.  Tlie  aim  of 
the  proceeding  Is  to  test  the  constitution- 
ality of  the  method  provided  by  the  act 
(Sess. Lows  1891.  p. 633)  commonly  known 
as  the  "Meusdorffer  Act,"  for  the  appoint- 
ment of  the  bridge  commitiee.  It  Is  in- 
sisted that  the  facts  alleged  show  that 
the  defendants  are  holding  the  ofllceH  of 
bridge  committee,  and  exercising  the  func- 
tions thereof,  without  title  or  legal  right, 
because  the  two  judges  of  the  circuit 
court  for  Multnomah  county,  referred  to 
In  the  act,  are  prohibited  by  article  3  of 
the  constitution  from  exercising  the  ap- 
pointing power,  or  any  function  other 
than  judicial.  This  proceeds  upon  the 
assumption  that  the  act  of  the  twojudges 
of  the  circuit  court  In  appointing  the 
bridge  committee  was  not  a  judicial  duty, 
nor  a  function  pertaining  to  the  judicial 
department  of  the  government.  By  ar- 
ticle 3  of  the  constitution  the  powers  of 
the  government  are  divided  into  three 
separate  departments, — the  legislative; 
the  executive.  Including  the  administra- 
tive; and  the  judicial, — and  any  person 
charged  with  official  duties  under  one  of 
tliese  departments  Is  prohibited  from  ex- 
ercising the  functions  or  powers  confided 
to  either  of  the  other  departments,  except 
as  in  the  constitution  expreKsly  provided. 
It  is  claimed  that  the  two  judges  of  the 
circuit  court,  no  matter  whether  they  are 
referred  to  In  the  Meusdorffer  act  as  In- 
dividuals or  judicial  officers,  are  persons 
charged  with  official  dntles  under  the 
judicial  department  of  the  government,  bm 
the  members  of  the  legislature  are  under 
the  legislative  department;  and  that  by 
force  of  this  constitutional  provision  the 
legislntnre  is  prohibited  from  conferring 
upon  such  Judges,  and  such  judges  from 
exercising,  the  power  of  appointment  con- 
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ferred  by  the  act ;  and  hence  each  act  and 
all  the  appointmeutB  under  it  are  void. 
There  can  be  no  donbt  that  there  are  au- 
thorities to  the  eftect  that  the  exercise  of 
the  power  of  appointment  to  office  is  an 
executive  act,  and  that,  beint;  such,  the 
power  cannot  be  exorcised  by  the  legisla- 
ture or  Judiciary  under  a  constitutional 
provision  distiibuting  the  powers  of  gov- 
ernment into  three  separate  departments, 
lilte  our  own.  But  this  question,  al- 
though not  directly  passed  upon  by  the 
court  in  Biggs  v.  McB  ride,  17  Or.  640,  21 
Pac.  Bep.  878,  nevertheless  received  a  good 
deal  of  its  attention.  The  point  was 
there  made  that  so  much  of  the  act  creat- 
ing the  offices  of  railroad  commissioners 
in  joint  convention  of  both  houses  of  the 
legislature  was  in  conflict  with  the  con- 
stitution, and  void.  After  referring  to 
article  3  and  section  1,  art.  6,  of  the  con- 
stitution, Stbahan,  J.,  said:  "Now,  if  it 
could  beshown  that  the  power  to  appoint 
all  officers  which  are  not  expressly  made 
elective  by  the  people  is  a  part  of  the  chief 
executive  power  of  the  state,  the  appel- 
lant's contention  would  besustained.  But 
no  authority  whatever  has  been  cited  to 
sustain  this  view,  nor  Is  It  believed  that 
any  exists.  On  the  contrary,  the  provls- 
Ions  ot  the  fifth  article  of  the  constitu- 
tion, which  relates  to  the  executive  de- 
partment, all  seem  at  variance  with  this 
view.  The  framers  of  this  instrument 
evidently  designed  that  no  prerogative 
powers  should  be  left  lurking  in  any  of  Its 
provisions.  No  doubt  they  remembered 
something  of  the  history  of  the  conflicts 
with  prerogatives  in  that  country  from 
which  we  inherited  the  common  law. 
They  therefore  deflned  the  powers  of  the 
chief  executive  of  the  state  so  clearly  and 
distinctly  that  there  ought  to  be  no  con- 
troversy concerning  the  method  of  filling 
the  same,  or,  in  some  cases,  of  changing 
the  method  of  an  existing  office. "  After 
proceeding  to  enumerate  several  instances 
in  which  tlio  power  had  been  exercised  by 
the  legislature  in  making  these  appoint- 
laents  to  office,  which  were  in  no  waycon- 
uected  with  the  discbarge  of  legislative 
duties,  he  concluded  his  opinion  upon  this 
point  by  saying:  "The  power  exercised 
by  the  legislature  in  the  appointment  of 
some  of  these  officers  is  almost  coeval 
with  the  constitution.  The  power  thus 
exercised  has  never  been  called  into  ques- 
tion, but  has  been  acquiesced  in  by  every 
department  of  the  government,  and  Is  in 
Itself  a  contemporaneous  construction  of 
the  constitution,  which,  if  the  question 
were  doubtful,  might  be  stifflctent  to  turn 
the  scale  in  its  favor,  fender  any  view, 
such  construction  Is  entitled  to  great 
weight,  and  could  not  be  lightly  re- 
garded." 

Except  as  limited  by  constitutional  re- 
strictions, it  is  agreed  that  the  legislature 
may  exercise  all  governmental  powei-s. 
It  is  the  law-making  power  of  the  estate. 
"Plenary  power  in  the  legislature,  '  said 
Denio,  C.  J.,  "for  all  purposes  of  civil  gov- 
ernment, Is  the  rule.  A  prohibition  to  ex- 
ercise a  particular  power  is  an  exception." 
People  V.  Draper.  1.")  N.  Y.  543.  While  our 
constitution  separates  the  powers  of  gov- 
ernment in'u   iliree  distinct  departments, 


and  prohibits  any  of  them  from  exercising 
any  powers  confided  to  the  other.  It  does 
not  undertake  to  declare  what  shall  be 
considered  legislative,  executive,  or  Judicial 
acta.  As  Walker,  J.,  said:  "That  pro- 
vision declares,  only  in  general  terms,  that 
each  department  of  government  shall  be 
confined  to  the  exercise  ot  the  functions  of 
Its  own  department.  It  does  not  under- 
take to  define  In  any  specific  manner  what 
are  legislative,  executive,  or  judicial  pow- 
ers or  acts.  Like  most  other  provisions 
of  that  instrument,  the  terras  employed 
are  of  the  most  general  and  comprehen- 
sive character.  We  find  no  provision  that 
declares  that  the  appointment  of  a  mu- 
nicipal officer,  however  extensive  his  pow- 
ers, Is  the  exercise  ot  a  legislative  or  ex- 
ecutive power."  People  v.  Morgan,  90  III. 
5C2.  But  it  is  argued  that,  if  it  be  conceded 
that  Biggs  v.  McBride,  supra,  established 
the  principle  that  the  legislature,  in  the 
appointment  of  the  railroad  commission- 
ers, had  notencroached  upon  theexecutire 
department  of  the  government,  they  were 
state  officers,  charged  with  official  dutim 
to  be  exercised  for  the  benefit  of  the  state 
at  large,  and  appointed  for  a  fixed  term, 
while  the  members  ot  the  bridge  commit- 
tee, provided  for  by  the  Meusdorffer  act. 
are  municipal  officers,  or  a  municipal 
board  of  local  authority,  lo  which  the 
state  generally  has  no  interest,  and  ap- 
pointed for  un  indefinite  term.  Hence  It  iu 
claimed,  even  though  the  legislature  may 
exercise  the  power  to  appoint  such  state 
officers  of  general  authority,  that  It  has 
not  the  power  to  make  appointments  to 
fill  municipal  offices  for  an  indefinite  term. 
But  it  seems  to  us  the  force  of  this  conten- 
tion  Is  broken  by  the  case  of  David  v.  Wa- 
ter Committee,  14  Or.  98, 12  Pac.  Rep.  174. 
The  duties  of  that  board  or  committee,  in 
principle,  were  like  the  duties  of  the  de- 
fendant bridge  committee.  If  the  mem- 
bers of  the  water  committee  were  not  offi- 
cers In  the  sense  of  the  constitution,  but 
"no  more  than  agents  of  the  city,"  as 
held  in  that  case,  the  members  of  the  bridge 
committee  must  likewise  be  agents  for  the 
city,  and  not  officers  within  the  meaning 
of  the  constitution.  It  would  be  ditticuic 
to  show  upon  principle  by  a  comparison 
of  the  acts  wherein  they  differ  so  as  to 
make  the  members  of  the  water  commit- 
tee agents,  and  the  members  of  the  bridge 
committee  officers.  That  the  persons 
named  by  the  act  as  the  bridge  committee 
were,  as  TiiAYEii,  J.,  said  of  the  Individ- 
uals designated  as  the  water  committee, 
"officers,  in  the  broad  sense  of  that  term, 
there  can  be  no  question;  but  whether 
they  were  such  officers  as  were  intended 
by  said  section  3,  art.  15,  of  the  constitu- 
tion, is  very  doubtful.  In  order  to  be  such 
officers,  they  must  have  been  elected  or 
appointed  to  an  office  under  the  constitu- 
tion, which  I  understand  to  be  an  office 
provided  for  by  that  Instrument."  The 
same  would  be  true  of  the  bridge  com- 
mittee, so  far  as  this  section  ot  the  consti- 
lution  applies.  But  the  court,  in  Duvid 
V.  Water  Committee,  supra,  based  its  de- 
cision upon  the  principle  decided  in  McAr- 
thur  y.  Nelson,  81  Ky.  G7.  In  that  case  the 
act  authorized  the  judge  of  the  circuit 
court  to  apx)oint  three  commissioners  of 
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the  dlBtrict.  who  should  hold  their  office 
at  the  will  and  pleasare  of  the  jndge.  It 
was  made  the  duty  of  the  cum misRl oners 
to  have  conatructed  a  coart-bouse  at  a 
cost  nut  to  exceed  a  sum  speciBed,  and  to 
enable  them  to  rnise  the  money  they  were 
authorized  to  issue  bonds,  to  redeem  them, 
and  to  lery  an  annual  tax  upon  the  real 
and  personal  propertj'  of  the  district.  In 
determining  the  question  as  to  whether 
such  commissioners  were  officers  or  not, 
under  the  constitution,  Pryou,  J.,  said: 
"Not  do  we  think  it  was  necessary  for  the 
lej^islature  to  prescr1t)e  the  term  of  office 
for  the  commissioners,  although  they  are 
made  a  body  corporate  and  politic,  with 
power  to  sue  and  be  sued,  contract  and 
be  contracted  with,  under  the  style  of 
'Coniniissiuners  of  the  Court-Honse  Dis- 
trict." They  are  not  district  ofHcers,  with- 
in the  meaning  of  section  10  of  article  6  of 
the  constitution,  but  are  mere  agents  of 
the  district,  required  by  the  act  to  dis- 
charge certain  duties  with  reference  to  the 
building  of  a  court-house;  and,  when 
those  duties  end,  their  employment  termi- 
nates. •  •  •  To  hold  that  such  com- 
missioners are  to  be  selected,  and,  when 
selected,  to  be  removed  as  officers  within 
the  meaning  of  the  constitution,  would  be 
determining  by  Judicial  precedent  every 
one  charged  with  the  execution  o(  a  minis- 
terial duty  under  legislative  sanction  an 
officer,  whose  term  must  be  designated, or 
the  appointment  will  be  held  invalid." 
In  com  men  ting  upon  that  case,THArF:R,  J., 
said :  "The  question  Involved  in  that  case 
is  very  similar  to  the  one  here,  and  the 
language  of  the  court  expresses  the  view 
we  entertain  regarding  it, — that  the  mom- 
Ijers  of  the  water  committee  are  no  mure 
than  agents  of  the  city,  required  by  the 
act  to  carry  out  its  provisions,  as  was 
said  In  that  case  regarding  the  commis- 
sioners to  build  the  court-house." 

Within  the  principle  here  decided,  the 
vice  of  the  argument  for  appellant  lies  in 
assaniing  that  the  members  of  the  bridge 
committee  are  officers.  Counsel  proceed 
upon  this  hypothesis,  but  contend  that. 
being  municipal  officers  of  local  or  limited 
authority,  their  appointment  by  the  legis- 
lature cannot  be  sustained,  for  their  du- 
ties are  not  such  as  to  affect  the  state  at 
large,  and  cannot,  therefore,  be  upheld, 
as  in  the  case  of  the  appointment  of  state 
officers  to  discharge  duties  in  which  the 
general  public  arc  Interested.  But  if  the 
members  of  the  bridge  committee  are  not 
officers,  but  agents,  appointed  to  carry 
out  the  provisions  of  the  act,  the  argu- 
ment can  have  no  application.  In  the  ab- 
sence of  constitutional  restrictions,  the 
power  of  the  legislature  over  municipal 
corporations  is  unlimited,  except  so  far  as 
they  are  endowed  with  rights  incident  to 
a  private  corporation.  Dill.  Mun.  Corp. 
(3d  Ed.)  §  60.  But  counsel  for  appellant, 
recognizing  the  effect  of  these  decisions 
upon  the  pending  question,  and  the  prac- 
tice of  our  legislature,  coeval  with  the 
formation  of  the  state  government  to  cre- 
ate and  fill  a  certain  class  of  offices,  fur- 
ther argue  that,  if  it  be  admitted  that  the 
legiHlature  had  power,  under  these  decis- 
ions,— Biggs  V.  McBrlde,  supra,  and  Da- 
vid V.  Water  Committee, — not  only  to  cre- 


ate the  bridge  committee,  but  to  appoint 
the  persons  constituting  the  same,  thia 
power  cannot  be  delegated  by  the  legisla- 
ture to  the  judges  of  the  circuit  court,  to 
be  exercised  by  them  in  the  appointment 
of  the  members  of  the  committee.  It  is 
no  doubt  true  that  the  legislature  cannot 
delegate  the  powers  conferred  upon  it. 
The  general  rule  of  law  t(j  this  effect  is 
unquestioned.  But  this  refers  to  the  dele- 
gation of  the  law-making  power.  It  pro- 
hibits the  delegation  of  authority  to  leg- 
islate, or  to  devolve  upon  others  duties 
which  must  be  performed  by  it  as  a  legis- 
lative body.  Every  law  must  be  executed. 
If  at  all,  by  some  one  charged  with  that 
particular  duty.  Laws  special  in  their 
nature,  and  of  the  kind  in  question,  and 
us  in  David  v.  Water  Comnjittee,  supra, 
may  be  carried  Into  effect  by  agents  ap- 
pointed for  that  purpose.  Within  that 
decision,  nothing  more  nor  less  has  been 
done  in  this  case.  The  legislature  exer- 
cised Its  function  in  enacting  the  law  and 
directing  the  manner  of  Its  execution. 
Nor  Is  the  authority  given  by  the  act  to 
the  two  Judges  of  the  circuit  court  to  ap- 
point the  members  of  the  bridge  commit- 
tee, even  considered  as  officers,  without 
Judicial  precedent  to  sustain  it,  as  not  In 
conflict  with  section  1  of  article  3  of  our 
constitution.  In  Illinois  there  is  a  like 
provision  substantially.  Article  8,  Const. 
III.  (Starr  &  C.  St.  109.)  In  People  v.  Mor- 
gan, 90  III.  558,  the  power  of  the  Judiciary 
to  appoint  certain  officials,  whose  duties 
are  not  strictly  judicial,  or  even  connected 
with  the  business  of  the  courts,  was  fully 
recognized  and  sustained.  A  statute  of 
that  state,  which  authorized  the  judge  of 
the  circuit  court  of  Cook  county  to  ap- 
point assessors  and  commissioners  for  the 
South  park,  located  in  that  county,  was 
held  to  be  constitutional.  The  point  was 
expressly  made  that  the  circuit  Judge 
could  not  appoint  a  park  commissioner, 
on  the  ground  that  be  was  thereby  exer- 
cising an  executive  or  political  function, 
forbidden  by  the  clause  of  the  constitu- 
tion referred  to.  The  point  was,  how- 
ever, overruled,  and  the  power  of  the 
judge  or  Judges  to  make  the  appointment 
was  sustained.  After  giving  numerous 
examples  of  ofKcial  appointments  made 
by  the  Juages  or  courts.  Walker,  J., 
said:  "Tlie  executive  power  in  a  state  is 
understood  to  be  that  i)ower,  wherever 
lodged,  which  compels  the  laws  to  be  en- 
forced and  obeyed.  And  the  instrumen- 
tnllties  employed  for  that  purpose  are 
officers,  elected  or  appointed,  who  are 
charged  with  the  enforcement  of  the  laws. 
But  the  power  to  appoint  is  by  no  means 
an  executivef  unction,  unless  made  so  by  the 
organic  law  orlegislativeenactment.  And 
In  this  case  It  is  not  so  unless  the  power 
is  thus  conferred.  If  it  were  conceded 
that  these  appointments  were  the  exercise 
of  political  power,  would  it  necessarily  bo 
violative  of  any  provision  of  the  constitu- 
tion? The  division  and  allotment  of 
powers  are  not  into  political,  executive, 
and  judicial,  but  Into  legislative,  exec- 
utive, and  judicial.  It  was  uo  doubt  the 
exercise  of  political  power,  os  that  em- 
braces all  governmental  powers  and  func- 
tions, whether  exercised  by  one  depart- 
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ment  or  another,  or  the  officers  of  one  or 
the  other.  Political  power  la  the  policy 
of  government  or  Its  adniiniHtration,  and 
maybe  exercised  either  in  tliefurmation 
or  adinlnlHtratlou  of  Kuvernment,  ortiotb. 
Hence  it  (ollowa  that,  If  it  be  a  political 
power,  that,  of  ItHelf,  in  no  wise  niilllates 
against  its  exercise  by  a  pprson  belonging 
to  the  judicial  department  of  the  govern- 
ment. All  three  departments  aid  in  the 
administration  of  government,  but  per- 
form differpnt  functions.  The  elector  who 
votes  for  an  officer  or  measure  exercises 
political  power,  yet  no  one  would  claim 
that,  because  a  judge  was  a  person  be- 
longing to  the  Judicial  department,  he  was 
prohibited  from  thus  voting.  We  there- 
fore conclude  that,  if  the  power  to  ap- 
point to  office  Is  a  political  function,  this 
article  of  the  constitution  does  not  pro- 
hibit its  exercise  ijfcause  the  power  is  po- 
litical; and,  if  prohibited,  it  must  be  for 
some  other  reason,  or  by  some  other  pro- 
vision, which,  In  terms  or  by  necessary 
implication,  prohibits  such  an  exercise  of 
the  appointing  power."  And  again  he 
says:  "But  this  la  not  a  question  as  to 
what  department  these  officers  belong  to 
orthe  functions  they  perforin,  buttlieques- 
tion  is,  what  department,  in  the  absence  of 
an  election,  canconstitutir>nally  confer  the 
power  on  them  to  perform  public  duties? 
It  is  not  whether  the  general  assembly, 
the  executive,  or  the  judiciary  are  the  best 
qualified  to  select  or  appoint  such  officers, 
but  where  is  the  power  to  do  so  lodged  ? 
The  original  power  to  fill  all  offices  rests 
with  the  people,  but  our  constitution  has 
vested  the  power  In  the  governor  to  till 
all  constitutional  offices  not  provided  for 
by  election  or  otlierwise."  In  People  v. 
Hoffman,  116  111.  589,  5  N.  B.  Rep.  596,  and 
8  N.  E.  Rep.  788,  it  was  held  that  section 
1,  article  2,  of  the  election  law  of  1885,  for 
cities,  etc.,  wiilch  provides  for  the  crea- 
tion of  a  board  ol  election  commissioners 
consisting  of  three  members,  and  directs 
that  they  be  appointed  by  the  county 
court,  is  not  violative  of  that  provision  of 
the  constitution  dividing  the  powers  of 
government  into  three  departments,  and 
prohibiting  any  one  of  such  departments 
from  exercising  powers  propwiy  belong- 
ing to  either  of  the  others.  It  was  there 
urged  that  the  appointmerrt  of  the  com- 
missioners could  not  be  conferred  upon 
the  county  court,  because  such  appoint- 
ment involves  an  exercise  ot  political 
power,  while  the  functions  of  tne  county 
court  are  exclusively  judicial.  But  Ma- 
GRUDF.R,  J.,  said:  "The  reasoning  in  Peo- 
ple V.  Morgan  shows  that  it  was  never  in- 
tended to  vest  in  the  governor  the  selec- 
tion of  such  local  and  municipal  officers aa 
these  commissioners.  The  power  to  ap- 
point officers  of  thlsclass  is  notspeciOcally 
designated  in  the  constitution  as  either  a 
legislative.  Judicial, orexecntivepower.  It 
isnottbereln  specifically  conferred  on  either 
department.  Nor  Is  there  anything  therein 
expressed  which,  either  directly  or  Implied- 
ly, prohibits  the  legislature  from  authoris- 
ing tiie  county  court  to  appoint  the  com- 
missioners. Therefore  the  anthority  con- 
ferred on  that  court  to  do  so  does  not 
make  the  act  Invalid.  The  law-mul<ing 
powers  of  the  states  can  do  any  legisla- 


tive acta  not  prohibited  by  the  state  con- 
stitutions. " 

A  statute  ot  the  Doited  StateH  author- 
izes the  cirruitcoarts  of  the  United  States 
to  appoint  supervisors  of  election  in  cer- 
tain cases  and  under  certain  conditions 
therein  specitled.  In  Ex  parte  Siebold,  100 
U.  S.  371,  the  point  was  made  that  the 
United  States  circuit  courts  bad  not  the 
power  to  appoint  supervisors  of  election, 
on  the  ground  that  the  duties  of  such 
courts  were  judicial,  while  the  supervlgors 
of  election  were  officers  whose  duties  were 
executive  In  their  character.  But  the 
court  held  otherwise,  Mr.  Justice  Bradlet 
saying:  "It  la  no  doubt  usual  and  proper 
to  vest  the  appointment  of  inferior  officers 
in  that  department  of  the  government, 
executive  or  judicial,  or  In  that  particular 
executive  department,  to  which  the  dnties 
of  such  office  appertain.  But  there  is  no 
absolute  requirement  to  this  effect  In  the 
constitution,  and, If  there  were  It  would  be 
difficult  in  many  cases  to  determine  tu 
which  department  an  office  properly  be- 
longed. Take  that  of  marshal,  for  in- 
stance. He  is  an  executive  officer,  whose 
appointment  is,  in  ordinary  cases,  left  to 
the  president  and  the  senate.  But  if  con- 
gress should, as  It  might,  vest  tueappoint- 
ment  elsewhere,  it  would  be  questionable 
whether  it  would  be  in  the  president  alone, 
in  the  department  of  Justice,  or  In  the 
courts.  The  marshal  Is  pre-eminently  tlie 
officer  of  the  conrts;  and  in  case  of  a  va- 
cancy congress  has  in  fact  passed  a  law 
bestowing  the  temporary  appointment  of 
the  marshal  upon  the  justice  of  thecirciiit 
In  which  the  district  where  the  vacancy 
occurs  is  situated."  But,  independent  uf 
theseconsideratious.the  power  to  appoint 
the  bridge  committee  may  be  upheld  an 
the  ground  that  the  two  judges  of  the  cir- 
cuit court  for  Multnomah  county  in  per- 
forming this  duty  act  as  individuals,  and 
not  as  judges.  This  conclusion  the  conrt 
thought  in  PeopIev.Murgan, supra,  uiiglit 
be  drawn  Irom  the  act  authorizing  the 
circuit  judges  of  Cook  county  to  appoint 
park  commissioners;  Wai.kbr.J., in  speak- 
ing for  the  court,  saylug:  "The  power 
might,  no  doubt,  be  sustained  on  the 
ground  that  its  exercise  Is  the  act  of  the 
Individual,  and  not  the  performance  of  an 
official  function;  that  the  act  referring  to 
the  judge  was  only  Intended  to  apply  to 
the  person  who  filled  the  office  at  the 
time  when  tiie  appointment  was  re- 
quired to  be  made,  whether  it  should  he 
•  the  same  or  a  different  person;  thus  be- 
ing the  Individual  act  of  the  Incumbent. 
*  •  *  So  that,  whether  the  appoint- 
ment of  these  park  commissioners  be 
the  exercise  of  a  judicial,  ministerial,  or 
other  function,  whether  it  be  the  act  of 
the  officer  as  such  or  as  an  individual, 
we  are  of  rhe  opinion  that  the  power 
was  well  conferred,  and  might  be  properly 
exercised  by  the  circuit  judge."  In  view 
of  these  consIderatiouH,  our  decisions,  and 
those  of  other  courts,  and  the  power  ex- 
ert;ieed  by  the  legislature  In  making  a  cer- 
tain class  of  appointments,  almost  coeval 
with  the  constitution,  It  is  Immaterial 
whether  the  appointment  by  the  Judges  of 
the  members  of  the  bridge  committee  be 
considered  the  exercise  of  a  judicial,  minis- 
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terial,  or  other  functJon,  or  It  be  the  oct 
uf  the  ]u(l;tPR  aa  nnch  or  as  ludlvldnals,  or 
whether  the  mernbers  of  the  roinnjlttee  be 
considered  as  aRentB  of  the  city,  and  not 
office™;  theresnlt  Is  the  same,  and  afflroiB 
the  validity  of  the  act  granting  the  power. 
The  second  qneutlon  presented  for  oor 
determination  Is  whether  the  appoint- 
ment of  the  defendant  0.  H.  Meusdorffer 
«8  a  member  of  the  bridge  committee  la 
valid,  he  belnR  a  member<if  the  leprislataro 
which  passed  the  act.  The  contention  of 
the  appellant  1h  that  he  was  not  eligible 
to  be  appointed  a  member  of  the  bridge 
committee,  because  such  appointment  is 
in  conflict  with  section  30  of  article  4  of 
the  constitution.  That  provision  is  as 
follows:  "No  senator  or  representative 
shall,  during  the  time  for  which  he  may 
have  been  elected,  be  eligible  to  an  ollice, 
the  election  to  which  is  vested  in  the  leg 
inlative  assembly,  "etc.  Within  the  nieiin- 
ln);i>fthe  constitution,  as  held  In  David 
V.  Water  Committee,  under  a  statute  of 
oimilar  Import,  the  position  of  bridge  com- 
mitteeman le  not  an  office.  He  Is  a  mere 
aKcnt  of  the  city.  So  that,  tnm  over  this 
case  as  we  may,  keeping  in  view  the  wtll- 
rccogniied  rule  that  doubt  must  be  solved 
in  favor  of  the  validity  of  the  law.  and 
that  a  law.  to  be  invalid,  must  clearly 
conflict  with  the  constitution,  we  must 
affirm  the  Judgment. 


PownisR  RivRR  Catti.k  Co.  v.  Board  op 
County  Com'rs  of  Johnson  (Joitnty.* 
(Supreme  Cowrt  of  Wynm^nQ.    Feb.  18, 1892. ) 

TiXiTios  FOB  School  Purposbb  —  Limitations— 
Actios  to  Recoyeb  Back— Pasties — Uumci- 

PAL  CORFORATIONS. 

1.  Taxes  levied  fbr  the  aapport  of  common 
schools  of  the  county  are  not  taxes  for  "county 
purposes, "  within  the  meatiioK  of  Hev.  St.  i  87(58, 
which  provides  that  county  commissioners  may 
lev; a  tax  for  the  support  of  common  schools,  not 
to  exceed  three  mills  ou  the  dollar,  but  that  the 
ai!gregate  tax  "for  territorial  and  county  pur- 
poses" shall  in  no  case  exceed  sixteen  mills  on 
ttie  dollar  per  annum,  and  are  not  to  lie  consid- 
ered in  determining  whether  such  tax  is  excessive. 
'i.  Rev.  St.  t  3055,  provides  that  actions  to 
recover  bdcli  taxes  must  be  brought  against  the 
olDoer  nrho  made  the  collection,  or  his  personal 
representative,  with  a  proviso  that  when  the 
money  derived  from  such  taxes  has  been  paid  over 
to  a  municipal  corroration  for  wbose  use  and 
benefit  it  was  levied,  then  the  action  shall  be 
brongbt  against  snch  corporation.  MeUi,  in  an 
action  to  recover  back  an  illegal  county  tax.  t,bat 
the  term  "municipal  corporation"  does  not  in- 
clude counties,  and  that  the  action  should  have 
b<\'n  brought  ag.Hinst  the  county  ti-easuror,  uj- 
collector,  and  not  the  county. 
CoXAWAT,  J.,  dissenting. 

Error  to  district  court,  Johnson  count.v. 

8nlt  by  the  Powder  River  Cattle  Compa- 
ny against  the  board  tif  county  comm's- 
Hioners  of  Johnson  county  to  recover  back 
certain  tnxes  paid  by  plaintiff.  Judgment 
for  defendant  county  on  Its  demurrer  to 
the  petition.  Plaintiff  brings  error.  Af- 
firmed. 

Laeex  <*  ^^n  Devanter.  tor  plaintiff  In 
«Tror.  H.  S.Elliott,  A.  C.  Cfimphell,  aud 
R-  W.  Breckons,  for  defendant  in  error. 

'Beheorlng  pending. 


Groesbeck.C.  J.  This  suit  was  brought 
in  the  district  court  for  Johnson  county 
by  the  plaintiff  in  error  against  the  defend- 
ant In  error  to  recover  back  taxes,  and 
the  r>enalty  accruing  thereon.  In  the  sum 
of  $5,s;<2.64,  levied  and  collected  for  the 
year  188(5,  and  'nterest  thereon  from  the 
date  of  pa.vment,  December  22,  1886.  The 
defendant  In  error  demurred  in  said  court 
to  the  petitions,  original  and  by  way  of 
amendment,  on  the  ground  that  they  do 
not  state  facts  sufficient  to  constitute  u 
cause  of  action.  This  demurrer  was  sus- 
tained by  the  district  court,  and,  the 
plaintiff  company  not  desiring  to  plead 
further,  lodgment  was  rendered  against  It 

)/  costs,  uiitl  it  brings  error  to  this  court, 
the  facts  allosred  in  the  petitions  sufficient- 
ly appear  in  this  opinion.  Three  ques- 
tions are  submitted  to  us  for  decision  in 
the  piesentation  of  this  case:  (I)  Waa 
the  tax  levy  for  the  year  ISSfi  excessive? 
(a)  Was  the  action  rightfully  brought 
Mgalnst  the  board  of  the  county  commis- 
sioners of  the  county  of  Johnson?  (3)  Do 
the  ullegatluns  in  the  petitions  show  that 
the  tax  was  piild  involuntarily?  We  shall 
dispose  of  these  questions  in  their  order. 

1.  The  following  levy  of  taxes  was  made 
by  the  board  of  county  ctimmlssloneru  for 
said  year  1886:  For  territorial  revenne, 
two  mills  on  the  dollar;  for  county  rev- 
enne for  the  county  of  Johnson,  for  ordi- 
nary county  expenses,  (as  plaintiff  sup- 
poses, )  five  mills  on  the  dollar ;  for  county 
revenue  for  the  support  of  the  poor  and 
lunatic,  two  mills  on  the  dollar;  for  de- 
fraying the  expenses  of  the  district  court, 
live  mills  on  the  dollar;  for  county  rev- 
enue for  roads  and  bridges,  two  mills  on 
the  dollar;  and  a  tax  tor  the  support  of 
common  schools  in  the  county,  of  two 
mills  on  the  dollar,  amounting  In  the  ag- 
gregate' to  the  sum  of  eighteen  mills  on  the 
dollar  of  the  assessed  valuation  of  the 
prot>erty,  real  and  personal,  of  said  coun- 
ty. Other  taxes  for  territorial  and  coun- 
ty purposes  were  levied  by  the  board  un- 
der speciiil  acts  of  the  legislature,  author- 
izing levies  for  special  purposes.  It  is  al- 
leged that  under  the  law  in  force  at  the 
time  of  the  levy  the  taxes  for  the  general 
purposes  mentioned,  territorial  and  coun- 
ty, were  limited  In  the  aggregate  to  16 
mills  on  the  dollar,  and  that  the  board  of 
county  coinmlHsioners  had  no  power  or 
authority  to  levy  for  said  purposes  to  ex- 
ceed said  limit;  and  that  the  levy  of  18 
mills  on  the  dollar,  as  madubysnid  board, 
is  and  was  illegui,  nugatory,  and  void, 
and  tlie  collection  thereof  was  illegal  and 
improper,  and  the  money  collected,  had, 
received,  and  held  by  the  defendant  coun- 
ty under  and  by  virtue  of  said  levy  was 
illegally  and  improperly  collected,  had, 
and  received  by  it.  This  compels  us  to 
construe  the  limitation  prescribed  for  tax- 
ation iu  the  law  as  it  then  stood,  and 
which  has  been  Incorporated  in  section 
ViiH  of  the  Revised  Statutes  of  Wyoming. 
This  section  is  as  follows:  "Sec.  3768. 
There  shall  be  lavled  aud  assessed  upon 
the  taxable  real  and  personal  property 
wltliln  this  territory.  In  each  year,  the  fol- 
lowing taxes:  First.  For  territorial  rev- 
enue, two  mills  on  the  dollar,  when  no 
rate  is  diix-cted  by  the  territorial  board  ot 
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equalization  before  the  date  In  each  year 
when  the  tax  ought  to  be  levied  and  as- 
sessed ;  but  In  no  case  shall  the  tax  for 
territorial  purposes  exceed  tour  mills  on 
the  dollar.  Second.  For  county  revenue, 
for  ordinary  county  expenses,  not  more 
than  live  mills  on  the  dollar.  Third.  For 
county  revenue  for  support  of  the  poor, 
and  lunatic  purposes,  nut  more  than  two 
mills  on  the  dollar.  Fourth.  For  county 
revenue  for  road  purposes,  not  less  than 
one  mill,  nor  more  than  three  mills,  on  the 
dollar.  Fitth.  The  county  commissioners 
f  each  county  shall  levy  a  tax  sufficient 
to  defray  the  expenses  of  the  district 
courts  for  their  respective  counties  during 
each  year.  Sixth.  And,  in  addition  to  the 
ubuve,  the  county  commissioners  shall 
levy  a  poll  tax  of  two  dollars  for  county 
school  purposes,  against  each  person  over 
the  age  of  tweuty-one  yearsand  under  the 
age  (if  fifty  years,  which  shall  be  levied 
and  collected  as  other  taxes;  and  they 
shall  also  levy  a  tax  for  the  support  of 
common  schools  in  their  county,  not  to 
exceed  tliree  mills  on  the  dollar;  but  the 
aggregate  tax  for  territorial  and  county 
purposes  shall  in  no  case  exceed  sixteen 
mills  on  the  dollar  per  annum."  The 
question  is  whether  or  not  the  tax  "for 
the  support  of  the  common  schools  In 
their  county,  not  to  exceed  three  mills  on 
the  dollar,"  is  included  in  the  limitation 
of  sixteen  mills  for  "territorial  and  county 
purposes."  If  it  is,  the  tax  levy  in  John- 
son county  for  the  year  1886  was  excess- 
ive; otherwise  not.  It  is  urged  with 
much  force  that  the  tax  for  the  support  of 
the  common  schools  of  the  county  is  a 
county  purpose,  inasmuch  as  it  Is  levied 
by  the  board  of  county  commissioners, 
and  that  body  has  a  discretion  in  levying 
the  amount,  to  tlie  extent  of  three  mills 
on  the  dollar;  and  because  this  tax  is  lev- 
led  on  all  the  personalty  and  realty  with- 
in the  county,  whether  within  or  without 
the  limits  of  a  school-district;  and,  far- 
ther, it  It  were  not  a  county  purpose.  It 
could  not  be  levied  at  all.  The  moneys 
collected  for  this  purpose,  together  with 
the  poll-taxes,  are  paid  into  the  county 
treasury,  and  are  held  subject  to  the  ap- 
portionment of  the  county  superintendent 
of  schools,  who  is  required  annually,  on 
the  first  Monday  In  December,  to  appor- 
tion this  "county  school  tax,"  and  all 
money  in  the  county  treasury,  belonging 
to  the  "county  school  fund."  in  such  man- 
ner as  to  first  give  each  school-district  In 
his  county,  where  there  are  more  than 
eight  scholars  of  school  age  in  the  district, 
f  150,  for  the  payment  of  teachers  in  such 
district,  and,  second,  to  apportion  to  each 
district,  pro  ra fa,  according  to  the  num- 
ber of  pupils  in  attendance  in  the  schools 
in  said  district,  reported  to  him  by  the 
several  district  clerks.  After  this  appor- 
tionment, the  county  superintendent 
draws  an  order  on  the  county  treasurer 
in  favor  of  the  treasurer  of  each  district 
for  the  amount  of  its  proportion  of  this 
fund,  and  this  draft  is  sent  to  the  treasur- 
er of  the  district.  Dpon  the  approval  of 
the  official  bond  of  such  treasurer  by  the 
board  of  county  commissioners,  the  coun- 
ty treasurer  must  pay  this  draft,  when 
properly  indorsed.    Section  3914,  Rev.  ISt. 


Wyo.  It  will  tbos  be  seen  that  this  fund, 
called  the  "county  school  fund,"  is  set 
apart  for  the  benefit  of  the  several  scbool- 
districts  of  the  county,  and  is  at  no  time 
subject  to  the  disposition  or  management 
of  the  county  board,  whose  sole  duty  i8 
to  levy  the  tax  and  to  approve  the  bond 
of  the  treasurers  of  the  school-districts. 
The  tax  is  for  common-school  purpu.w8, 
and  is  levied  by  the  same  body  tbat  levies 
the  special  school  tax  in  each  scbuol-dis- 
trict.  Is  this  purpose  a  "county  pur- 
pose," in  contemplation  of  the  law?  The 
same  legislature,  in  1869,  that  enacted  tlio 
framework  of  this  law,  enacted  the  achuul 
law,  and  therein  provided  that  the  county 
commissioners,  at  the  time  of  levying  tax 
for  county  purposes,  shall  cause  to  be  lev- 
ied a  tax  for  the  support  of  schools  within 
their  county,  as  provided  by  law,  which 
shall  be  collected  by  the  county  collector 
at  the  same  time  and  in  the  same  manner 
as  territorial  aud  county  taxes  are  collect- 
ed. Section  3964,  Rev.  St.  Wyo.  This  pro- 
vision, with  slight  modification,  has  run 
through  every  compilation  and  revision 
of  our  laws.  It  seems  to  be  a  concurrent 
and  contemporaneous  legislative  construc- 
tion of  tlie  term  "county  purposes,"  that 
excludes  from  such  purposes  the  general 
school-tax  collected  from  ail  the  property 
in  the  county.  It  was  held  by  the  supreme 
court  of  Minnesota  that,  where  a  maxi- 
mum tax  of  three  mills  on  the  dollar  for 
county  purposes  was  prescribed  by  law, 
it  included  only  ordinary  county  expenses, 
and  that  the  tax  for  maintaining  common 
schools  of  two  mills  was  a  district,  and 
not  a  county,  tax.  But  this  school  tax 
was  distributed  in  a  different  manner 
from  our  general  school  tax.  It  soems 
that  each  district  was  paid  the  amonnt  of 
tax  collected  within  its  limits.  McCor- 
mick  V.  Fitch,  14  Minn.  252,  (Gil.  185.)  It 
was  said  by  the  supreme  court  of  Florida 
that  "it  will  be  observed  that,  though  the 
maintenance  of  schools  by  counties  Is  a 
'county  purpose' in  a  special  sense,  the 
law  makes  a  distinction  between  county 
taxes,  raised  for  the  ordinary  purpose  of 
paying  the  expenses  of  maintaining  coun- 
ty government,  and  county  school  taxes, 
raised  for  supporting  schools.  They  are 
deemed  distinct  funds  for  distinct  objects." 
.Tones  v.  Board  of  Pub.  Inst.,  17  Fla.  411. 
But  the  schools  there  were  a  county  charge, 
and  under  the  entire  management,  care, 
and  control  of  a  board  of  public  instruction 
of  the  county,  who  were  authorised  and 
required  to  contract  for  the  erection  of 
school-houses,  and  to  contract  with  teach- 
ers employed  In  the  schools.  They  had 
also,  under  the  law,  the  duty  of  determin- 
ing the  amount  necessary  to  he  raised  by 
annual  tax  for  the  support  of  common 
schools  in  their  county.  There  was  more 
reason  In  holding  that  the  support  of  the 
schools  of  the  coanty  was  a  county  pur- 
pose, in  that  state,  as  they  were  a  county 
burden,  and  yet  the  same  distinction  seems 
to  be  made  there  as  was  made  In  Minne- 
sota. 

if  the  legislature  had  intended  to  have 
the  limitation  of  16  mills  Include  such  "  tax 
for  the  support  of  the  common  scboois," 
the  exception  and  limitation  would  have 
read,  in  effect:  "  But  the  aggregate  tax  lor 
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allpnrpoBea  mentioned  In  this  section  shall 
In  iio  CSHB  exceed  sixteen  mills  on  the  dol- 
lar per  annorn."  It  is  true  that  by  the  law 
paaserl  by  the  lefrtslatlTe  assembly  of  1886 
the  school-tax  limit  and  maximum  was 
raised  one  mill,  and  the  entire  maximum 
limit,  by  the  same  act,  raised  from  fifteen 
to  sixteen  mills;  bnt  it  must  be  recollect- 
ed that  the  territorial  limit  had  before 
bven  raised  from  three  to  (our  mills,  and 
at  the  same  session,  and  in  an  act  talcing 
effect  the  same  day,  the  road-tax  provis- 
ion was  amended  by  providing;  that  the 
maximum  levy  should  be  three  mills,  and 
the  minimum  one  mill, on  the  dollar;  thus 
amending  the  old  law,  which  provided  for 
a  maximum  levy  of  not  more  than  two 
mills  frr  that  purpose.'  It  is  as  reasona- 
ble to  snppose  that  thelefflslature  intend- 
ed to  increase  the  levy  for  territorial  and 
county  purposes  as  well  as  for  common- 
school  purposes,  particularly  as  the  max- 
imum levy  for  territorial  purposes  and  for 
county  road  purposes  had  been  increased 
by  legislation.  A  carefnl  examination  of 
the  section  (3768)  under  consideration 
would  seem  to  indicate  that  throe  distinct 
objects  and  purposes  were  in  view  in  the 
legislation,— territorial  purposes,  county 
purposes,  and  county  school  purposes  or 
common-school  purposes.  The  first  sub- 
division treats  of  and  provides  for  a  terri- 
torial revenne,  the  second,  third,  fourth, 
and  fifth,  respectively,  of  county  revenue 
for  ordinary  county  purposes,  for  poor  and 
lunatic  purposes,  for  rood  purposes,  and 
for  defraying  the  expenses  of  the  district 
court  within  the  county.  Then  follows 
the  sixth  subdivision,  which  provides  that, 
"in  addition  to  the  above,"— that  Is,  in 
addition  to  territorial  and  county  reve- 
nue for  territorial  and  county  purposes, 
— a  poll-tax  shall  be  levied  for  county 
school  purposes,  and  "also"  a  tax  for  the 
support  of  tile  common  schools  In  the 
county.  This  indicates  thatthree  distinct 
purposes  were  in  contemplation  in  this 
legislation.  The  school-districts  are  dis- 
tinct corporate  entities;  and  they  are  cor- 
porations, not  of  the  county,  but  in  the 
connty.  Section  392.5,  Be  v.  St.  Wyo.  The 
"county  school  fund, "so  called,  appears  to 
be  created  by  the  general  school  tax  levied 
by  the  board  of  county  commissioners, 
the  poll-tax.  and  such  fines  and  forfeitures 
as  may  be  paid  into  the  county  treasury 
according  to  law.  The  districts,  in  their 
corporate  capacity,  are  entitled  to  this, 
and  not  the  county.  Not  one  dollar  of 
this  fund  can  be  devoted  to  ony  "connty 
purpose. "  At  the  apportionment  and  dis- 
tribution of  this  fund,  the  several  school- 
districts  become  entitled  to  their  shares  of 
this  fund,  which  requires  but  a  mere  math- 
ematical computation  to  ascertain ;  and 
prior  to  this  time  the  connty  has  not  the 
Bliglitest  interest  or  right  to  any  portion 
of  this  fund,  and  the  county  board  has 
nothing  to  say  in  its  management,  dis- 
bursement, or  distribution.  It  belongs 
to  the  school-districts.  Brown  v.  Nash,  1 
Wyo.  85,  96.  It  Is  within  the  province  of 
the  legislature  to  make  the  education  of 
the  young  a  matter  of  state  or  of  connty 
concern,  management,  and  control;  but 
BQcb  is  not  the  manifest  Intent  of  the  law. 
It  is  made  a    neighborhood   or  schoul-dls- 


tiict  concern,  and  the  care,  managament, 
and  government  of  the  free  schools  are  In* 
trusted  to  local  corporations;  a  recogni* 
tion  of  local  pride,  and  a  bringing  home  to' 
the  people  the  necessity  of  the  great  deb^ 
the  present  generation  owes  to  the  futill*8 
generations.  Indeed,  while  this  general 
aid  is  undoubtedly  of  great  assistance  to 
the  school-districts,  yet  the  local  and  spe- 
cial school-district  taxes  are  generally 
largely  in  excess  of  the  maximum  rate  of 
the  tax  knownasthe''general  school  tax." 
This  general  tax  is  in  the  nature  of  an  aid 
by  the  tax-payers  of  the  county,  and  not 
of  the  county  itself  in  its  corporate  capac- 
ity, to  indigent  and  struggling  districts, 
as  well  as  to  those  more  densely  populat- 
ed. A  sura  certain  is  set  apart  to  each  dis- 
trict which  has  eight  or  more  pupils  of 
school  age  before  the  prorata  distribution 
Is  made.  At  the  time  this  tax  was  levied, 
the  county  board  had  no  voice  or  control 
over  the  formation  of  scliool-distriets. 
That  power  was  lodged  in  the  hands  ot 
the  county  superintendent  of  schools,  and 
tne  theory  of  the  statutes  relating  to 
schools  is  to  keep  them  distinct  and  sepa- 
rate from  county  affairs,  and  to  make 
their  management,  and  the  distribution  of 
school  funds  when  apportioned  and  col- 
lected, a  mutter  of  local  concern,  without 
the  slightest  control  or  interference  of  the 
fiscal  board  of  the  county,  except  in  the 
matter  of  the  approval  of  the  bonds  of  the 
treasurers  of  the  school-districts,— a  duty 
that  devolves  upon  that  body  as  to  pre- 
cinct officers  generally. 

2.  Cnder  our  statute,  the  corporate 
name  of  the  county,  and  under  wliich  it 
must  be  sued,  is  "  the  board  of  the  count.v 

commissioners  of  the  conntv  of  . " 

Section  1795,  Rev.  St.  Wyo.  "There  is  no 
doubt,  then,  that  the  connty  has  been 
sued  In  the  proper  name,  if  this  action  can 
be  maintained  against  it.  The  law  gov- 
erning the  procedure  is  found  in  section 
30.")5  of  our  Revision,  and  is  as  follows: 
"Actions  to  enjoin  the  collection  of  taxes 
and  assessments  must  be  brought  against 
the  officer  whose  duty  It  Is  to  collect  the 
same.  Actions  to  recover  back  taxes  and 
assessments  must  be  brought  against  the 
officer  who  made  the  collection,  or.  If  he 
is  dead,  against  his  personal  nipresenta- 
tlve;  and  when  they  were  not  collected  on 
the  tax-list,  the  corporation  which  made 
the  levy  must  be  joined  In  the  action  :  pro- 
vided,  that  when  tiie  money  derived  from 
said  taxes  or  assessment  has  been  actual- 
ly paid  over  to  any  municipal  corpora- 
tion for  whose  use  and  benefit  it  was 
levied  or  collected,  then  an  action  shall  be 
brought  against  said  municipal  corpora- 
tion to  recoversaid  taxes  or  assessments. " 
Sess.  Laws  1886,  c.  60,  §707;  Rev.  St.  Ohio,  § 
5850.  The  following  provisions  may  be 
found  In  section  8821  of  the  Revision :  "In 
all  cases  where  any  person  shall  pay  any 
tax,  or  any  portion  thereof,  that  shall 
thereafter  be  found  to  be  erroneous  or  ille- 
gal, whether  the  same  be  owing  to  clerical 
errors  orother  errors,  the  board  of  county 
commissioners  shall  direct  the  treasurer 
to  refund  the  same  to  the  tax-payer."  Thia 
section,  it  Is  claimed,  fixes  the  liability  ot 
the  county,  and  the  following  decisions 
have  been  cited  which  are  In  poin  t :  La  u  man 
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T.  County  of  Des  Moines,  29  Iowa,  310,  312, 
815,  Coal  &  Iron  Co.  v.  County  Com'rs,  59 
Md.  255,  261;  City  ol  Indianapolis  v.  Mc- 
Avoy,  86  Ind.  587,  590.  The  llrat  of  thcae 
caues  Is  very  broad,  and  appeara  to  be 
somewhat  modified  by  later  Iowa  decis- 
ions. Dubuque  &  8.  C.  R.  Co.  v.  Board  ot 
Kup'rs  of  Webster  Co.,  40  Iowa,  16;  Butler 
T.  Board,  46  Iowa,  326;  Railroad  Co.  v. 
Lowry,  51  Iowa,  486,  1  N.  W.  Rep.  782; 
Stone  7.  Coun  ty  of  Woodbury,  51  Iowa,  522, 
1  N.  W.  Rep.  745.  Under  similar  provis- 
ions it  is  held  in  Iowa  that  it  malies  no 
difference  whether  or  not  the  taxes  were 
paid  voluntarily  or  involuntarily;  U  er- 
roneous or  illegal,  tbey  must  be  refunded. 
Lniiman  v.  County  of  Des  Moines,  supra; 
Ri'/imrds  v.  Wapello  Co.,  48  Iowa,  507.  In 
tl/iH  later  case  cited  it  was  intimated  that 
opplication  should  be  made  to  the  board 
of  auperYlsors  before  tbe  county  is  put  to 
costs,  and  that  tbe  doctrine  of  the  com- 
mon law  that  he  who  voluntarily  pays  a 
tax  shall  not  afterwards  be  heard  to  say 
that  It  was  illegal  was  based  upon  the  idea 
that  he  should  have  resisted  payment  ot 
theclaim.nnd  that  this  doctrine  pertained 
to  the  remedy,  and  not  to  the  essence  ol 
the  claim ;  and  the  rule  was  there  reiter- 
ated that  the  provision  of  the  Iowa  stat- 
ute (similar  to  section  3821  ol  our  Revis- 
ion) provided  for  the  refunding  of  the  tax 
If  tlie  same  was  erroneously  or  illegally  ex- 
acted or  levied,  even  though  voluntarily 
paid.  If  there  is  any  conflict  between 
these  sections,— section  3055,  Rev.  St.  Wyo., 
which  Is  found  in  our  Code  of  Civil  Pro- 
uedure,  and  section  3821,  which  is  a  part  of 
the  revenue  or  taxation  law, — It  becomes 
necessary  in  this  controversy  to  construe 
them,  and  to  determine  which  should  gov- 
ern. It  appears  that  in  the  cane  of  Du- 
buque &  S.  C.  B.  Co,  V.  Board  of  Sup'rs  of 
Webster  Co.,  supra,  no  point  was  raised 
or  decided  whether  or  not  maodamufi — 
that  being  the  form  of  the  action  pursued 
In  that  case — would  lie;  and  in  the  other 
Iowa  cases  decided,  the  action  was  tor  the 
recovery  of  the  taxes.  It  has  been  repeat- 
edly held  that,  where  there  are  conflicting 
sections  in  the  same  act  the  last  section 
should  govern,  even  in  a  revisory  statute, 
(Suth.  St.  Const.  §  220,  and  eases  cited,) 
and  this  for  the  reason  that,  "being  later 
in  position,  the  prevailing  provision  is 
deemed  a  later  expression  of  the  legisla- 
tive will."  The  learned  author  further 
says:  "This  rule,  and  the  reason  for  it, 
have  been  criticised,  because,  all  the  pro- 
visions of  an  act  being  adopted  at  tbe 
same  time,  there  is  no  priority  in  point  of 
time  on  account  of  their  relative  positions 
in  the  statute.  This  is  strictly  true ;  but, 
in  the  reading  of  a  bill,  matter  near  the 
close  may  be  presumed  to  receive  the  last 
consideration,  and,  if  assented  to,  is  a 
later  conclusion."  But  we  are  relieved 
from  adopting  this  construction,  which 
may  be  correct,  but  which  seems  to  be  a 
rule  that  should  be  established  only  after 
the  most  careful  consideration.  The  sec- 
tion 3821  appears  in  the  corapiliition  of 
1876,  (section  48,  p.  560,)  while  seetion  8055 
was  enacted  in  the  Code  of  Civil  Procedure 
adopted  in  IsSC,  (Sess.  Laws  1886,  c.  60,  p. 
128,)  and  was  not  a  part  of  the  old  Code, 
or  known  to  our  laws  prior  to  that  time. 


Although  both  of  these  sections  ar»  found 
in  our  Revised  Statutes,  the  rule  is  as 
stated  in  Suth.  St.  Const.  §  161:  "Where 
two  statutes  In  pari  materia,  originally 
enacted  at  different  periods  of  time,  are 
subsequently  Incorporated  in  a  ravisioo, 
and  re-enacted  in  substantially  the  same 
language,  with  tbe  design  to  accomplish 
the  purpose  they  were  originally  intended 
to  produce, tbe  times  when  they  first  took 
effect  will  be  ascertained  by  the  courts, 
and  effect  will  be  given  to  that  which  was 
the  latest  declaration  ot  the  will  uf  tbe 
legislature,  it  they  are  not  harmonious." 
The  following  cases  are  cited:  Winn  t, 
Jones,  6  Leigh,  74;  Blackford  v.  Hurst,  X 
Grat.  206;  Hurley  v.  Town  of  Texas,  20 
Wis.  638;  IT.  S.  v.Bowen,  100  U.  S.  508; 
Vietor  V.  Arthur.  104  U.  S.  498;  Bank  v. 
Patty,  16  Fed.  Rep.  751, — and  a  careful  ex- 
amination of  these  authorities  shows  that 
the  auiliur  has  very  clearly  deduced  the 
rule  which  he  lays  down  on  this  subject. 
It  follows,  therefore,  that  the  Code  of  1S86 
being  tbe  latest  declaration  of  the  legisla- 
tive will,  effect  must  be  given  to  it,  and 
tbat,  therefore,  section  8055  must  supplant 
the  provisions  ot  section  3821,  as  tbe  latter 
section  was  enacted  first. 

It  seems  thatsection  3055  is  a  right  given 
by  the  statute,  and  a  specific  remedy  pro- 
vided, and  that  this  right  cart  be  vindi- 
cated in  no  other  way  than  tbat  prescribed 
therein.  Suth.  St.  Const.  S  399;  Shelton 
V.  Piatt,  139  U.  S.  591,  597, 11  Sap.  Ct.  Rep. 
646.  Of  course,  this  section  being  remedial 
in  its  nature.  It  must  be  liberally  con- 
strued. Indeed,  this  Is  required  in  the 
Code  of  Procedure  itself  (section  2338,  Rev. 
St.;)  but  this  liberal  construction  cannot 
so  operate  as  to  defeat  the  plain  legisla- 
tive iutent,  or  to  uphold  an  absurd  con- 
struction. How,  then,  shall  this  section 
3055  be  construed?  It  provides  that  "ac- 
tions to  recover  back  taxes  and  assess- 
meuts  must  be  brought  against  the  officer 
who  made  the  collection,  if  living,  or,  if  be 
is  dead,  against  his  personal  representa- 
tive." So  far,  it  Is  plain.  This  is,  in  sub- 
stance, the  Ohio  statute;  but  we  have  a 
proviso  annexed  to  this  enactment,  which 
it  is  contended  materially  altei-a  the  rem- 
edy It  is  "provided  that,  when  the 
money  derived  from  said  taxes  or  assess- 
ments has  been  actually  paid  over  to  any 
niunicipal  corporation  tor  whose  use  and 
benefit  it  was  levied  or  collected,  then  an 
action  shall  be  brought  against  said  mu- 
nicipal corporation  to  recover  said  taxes 
or  assessments."  This  statute  without 
the  proviso  was  held  in  Ohio  to  hava 
created  new  statutory  rights  of  action, 
not  theretofore  existing,  and  was  enacted 
In  order  to  provide  a  simple  and  speedy 
remedy  to  the  tax-payer.  Stephan  v. 
Daniels,  27  Ohio  St  527.  Before  its  enact- 
ment, in  order  to  recover  taxes  paid  un- 
der protest,  or  involuntarily,  the  tax- 
payer would  have  doubtless  been  com- 
peiled  to  parcel  out  bis  remedies,  to  resort 
to  the  county  for  all  taxes  collected  by  It, 
to  thedlfferent  school-districts  of  the  coun- 
ty for  the  general  school  tax  collected  un- 
der tbe  levy  for  the  support  ot  common 
schools,  and  paid  over  to  them,  and  to 
ask  the  territorial  legislature  for  relie! 
from  territorial  taxes.    Price  T.  Lancaster 
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Co.,  18  Neb.  199,  24  N.  W.  Rep.  705  "In 
Bome  states  provision  is  made  by  law  (or 
the  refunding  by  the  state,  tbrou);b  the 
counties,  of  sums  Illegally  collected  as 
state  taxes,  and  under  such  a  provision 
the  county  may  be  sued  on  a  presumption 
that  the  state  .las  performed  Its  duty  in 
supplyinK  the  means."  Cooley,  Tax'n.  p. 
wi.  The  only  provision  of  our  Inw  is  that 
found  in  section  8836.BeT.St.,whicbBtateB 
that  "each  county  Is  responsible  to  the 
territory  for  the  amount  of  tax  levied 
for  tfrritorlal  purposes,  excepting  Bucb 
amounts  as  are  certlfled  to  be  double  or 
erroneous  assessments ;  and  no  allowance 
or  credit  shall  be  eiveu  .to  any  county  for 
an}-  part  other  than  this  ol  such  tax  levy 
remaining  uncollected."  This  section  was 
amended  by  chapter  46,  and  by  section  10 
of  chapter  72.  Sees.  Laws  1890,  bo  that 
aaid  section  S!*^  shall  read  as  (ullows: 
"Each  county  is  responsible  to  the  terri- 
tory for  the  amount  of  tax  levied  for  ter- 
ritorial purposes,  and  no  allowance  or 
credit  shall  be  given  to  any  county  for  any 
a  part  thereof.  But  this  section,  as  orig- 
inally enacted,  was  restored  and  re-enact- 
ed by  the  later  act,  chapter  36  of  the  Ses- 
sion Laws  for  1890-91. 

The  state  or  territory  had  never  on 
the  statute-books  any  law  allowing  the 
rcfanding  of  state  taxes,  except  (or  er- 
roneous and  double  asspsBmeots.  In  the 
case  of  Laaman  v.  County  of  Des  Moines, 
supra,  it  was  held  that  a  tax  should  be 
refunded,  erroneously  or  Illegally  levied, 
though  voluntarily  paid,  and  that  this 
would  necessarily  Inclnde  state  taxes,  as 
it  waH  presumed  that  the  county  has  al- 
ways state  moneys  in  its  treasury,  and 
that  the  duty  was  npon  the  county  In  the 
first  instance  to  refund  this  money,  and 
all  of  It,  collected  for  the  different  funds: 
but  thi8  decision  has  been  much  modlBed 
and  pxplatned  away  in  recent  lowu  decla- 
1oii«  cited  supra,  particularly  in  Railroad 
Co.  V.  Lowry,  51  Iowa,  486,  4X8,  489,  1  N. 
W.  Rep.  782,  where.  In  the  opinion,  It  was 
said:  "It  may  be  conceded  tor  our  pres- 
ent purpose  that  a  tax  of  this  kind,  when 
declared  Illegal,  must  be  refunded  to  the 
tax -payers  under  Code,  S  '»7il.  But  it  is 
very  clear  that  such  illegal  tax  cannot  be 
refunded  out  of  county  revenue.  Butler  v. 
Board,  46  Iowa,  326.  It  mnst  be  repaid,  if 
at  all.  from  the  special  fund  crented  by 
the  tax  itself."  It  is  clear,  then,  that  the 
couuty  could  not  be  liable  for  state  or  ter- 
ritorial taxes  collected  by  It  under  our 
statutes,  and  under  the  common  law  It 
conld  doubtless  only  be  sued  for  taxes 
paid  over  to  it  by  the  collecting  officer, 
and  received  to  the  ase  of  the  munici- 
pality. Cooley,  Tax'n,  p.  805;  Railroad 
Co.  V.  Buffalo  Co..  14  Neb.  51.  55,  15  N.  W. 
Rep.  539.  It  would  appear  that  the  ob- 
ject of  the  statute,  section  3055,  and  the 
other  sections  of  the  same  chapter,  was 
to  afford  a  simple  and  speedy  remedy  to 
the  tax-payer,  to  allow  him  an  Injunction 
if  the  (ax  was  alleged  to  be  illegal  before 
its  collection,  and  a  right  to  recover  all 
taxes  paid,  after  collection,  from  one 
source,  and  withont  a  multiplicity  of  suits. 
The  only  exception  is  in  the  proviso,  and 
that  is  when  the  tax  money  has  been  paid 
over  to    a  mnnlcipal      corporation,  (or 


whose  use  and  benefit  it  was  levied  and 
collected;  and  then  such  corporation 
must  be  sued.  It  is  insisted  for  plaintiff 
in  error  that  counties  are  included  in  this 
term,  "municipal  corporations,"  and  ^e 
are  compelled  to  give  our  construction  of 
its  use  in  this  proviso.  The  authorities 
cited  by  counsel  for  the  respective  parties 
Hhow  that  these  words  are  employed  la 
different  uses,  in  a  broad  sense,  and  in  a 
proper  or  restrictive  sense.  In  one  cass  It 
has  been  said:  "That  'municipal  corpora- 
tions' especially  refers  to  counties,  school- 
districts,  and  cities,  etc.,  cannot  admit  of 
debate.  It  has  never  been  construed 
otherwise."  Land  Co.  v.  Carroll  Co.,  89 
Iowa,  166.  See  Curry  v.  District  Tp.  o( 
Sioux  City.  62  Iowa,  102. 104, 17  N.  W.  Rep. 
191 ;  Laramie  Co.  v.  Albany  Co.,  92  U.  S. 
808;  Town  o(  Freeport  v.  Board,  41  III. 
499;  Dowlan  v.  Connty  o(  Sibley,  36  Minn. 
480,  81  N.  W.  Bep.  517.  But  In  the  case 
o(  State  T.  Letflngweii,  54  Mo.  465,  the 
court  say:  "We  thus  perceive  that  there 
are  not  only  two  classes  o(  public  civil 
corporations;  bat  the  word  'mnnlcipar 
has  double  meanings, — one  a  narrow, con- 
fined meaning,  us  relating  to  ■tnuDic.lpiam, 
or  (ree  town,  or,  as  we  should  say  in  the 
present  age,  relating  to  cities,  towns,  and 
villages:  and  another  broader  and  more 
usual  signification,  relating  to  the  state 
or  nation.  And  therefore,  while  the 
words  'municipal  corporations'  have  a 
well-defined  meaning,  and  embrace  cities, 
towns,  villages,  and  nothing  more,  the 
words  are  not  at  all  equivalent  to  those 
other  words,  'for  municipal  purposes.' 
The  latter  embrace,  by  the  common 
speech  of  men  before  and  » Ince  the  days 
of  Blackstone.  state  or  national  pur- 
poses. And  therefore,  while  municipal 
corporations  are  for  municipal  purposes, 
there  are  othercorporations  for  municipal 
purposes  that  are  not  strictly  municipal 
corporations."  In  a  prior  Missouri  case 
thecourt  say:  "The  general  accepted  defi- 
nition of  a  '  municipal  corporation '  would 
only  include  organized  cities  and  towns, 
and  other  like  local  organizations,  with 
political  and  legislative  powers  for  the 
local  civil  government  and  police  regula- 
tions of  the  Inhabitants  of  the  particular 
districts  Included  in  the  boundaries  of  the 
corporations."  See  Dillon's  definition 
therein:  "'Thus  an  incorporated  school- 
district  or  connty,  properly  speaking,  is 
not,  while  the  city  Is,  a  municipal  cor- 
poration.' Again,  in  speaking  of  school- 
districts,  road-dlBtrlcts,  counties,  town- 
ships, etc.,  Judge  Dillon  says:  'They  are 
purely  auxiliaries  of  the  state,  and  to  the 
general  statutes  of  the  state  they  owe 
their  creation ;  and  the  statute  confers  all 
the  powers  they  possess,  prescribes  all  the 
duties  they  owe,  and  imposes  all  the  lia- 
bilities to  which  they  are  subject.  Con- 
sidered with  reference  to  the  limited  num- 
ber of  their  corporate  powers,  the  bodies 
above  named  rank  low  down  in  the  scale 
or  corporate  grade  of  corporate  existence; 
and  hence  have  been  frequently  termed 
"qunsl  corporations."  This  designation 
distingnlBhes  them  on  one  hand  from  pri- 
vate corporations  proper,  such  as  cities 
pr  towns  acting  under  charters.'  etc.  Dill. 
Mun.  Corp.  pp.  .30-33.   From  the  (oregoing 
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authorities,  as  well  as  from  the  reason  of 
the  case,  I  am  satiBfied  that  the  term 
inuniclpal  corporutiona'  does  not,  in  Its 
common  acceptation  nl  its  legal  sense,  in- 
clude school-districts  or  corporations 
organized  for  the  purpose  of  education 
only,  either  in  connection  with  our  «om- 
mon-school  system  or  otherwise;  and 
that  the  legislature,  In  rendering  officers 
of  a  municipal  corporation  ineligible  to 
the  offlee  of  county  justice,  never  Intended 
to  include  school  trustees."  Heller  v. 
Stremroel,  52  Mo.  312.  iSee  People  v.  John- 
son, 30  Cal.  99;  People  v.  Sacramento  Co., 
45  Cal.  692.  Say  the  court  in  the  case  of 
Downing  v.  Mason  Co.,  87  Ky.  208,  8  S.  W. 
Rep.  264:  "It  [a  county]  is  not.  In  the 
strict  legal  sense,  a  municipal  corpora- 
tion, like  a  city.  As  a  917^;^/  corporathm 
tt  Is  distinguishable  both  Irom  a  private 
corporation  and  a  municipal  corporation 
proper."  In  short,  the  statement  in  the 
case  of  Land  Co.  v.  Carroll  Co.,  supra, 
is  too  broad,  for  sometimes  the  words 
"municipal  corporations"  are  held  to  in- 
clude counties,  and  not  at  other  times. 
In  Dowlan  v.  County  of  Sibley,  36  MInu. 
430,  31  N.  W.  Rep.  517,  the  word  "munic- 
ipal" was  considered  to  have  been  used 
In  the  sense  of  "political"  or  "public." 
The  term  Is  evidently  to  be  construed 
either  way.  In  the  broad  sense,  or  In  the 
proper  or  restrictive  sense,  with  reference 
to  the  legislative  intent  and  habit  in  the 
same  or  kindred  legislation.  The  con- 
struction binges  on  the  context.  A  care- 
ful examination  of  this  section  30,55  leads 
to  the  belief  that  the  legislature  employed 
these  words  in  their  proper,  limited,  and 
restrictive  sense,  and  not  In  a  broad  sense, 
as  to  include  all  corporations,  political 
and  public;  otherwise, the mlRchlef  sought 
to  be  remedied,  and  the  evil  attempted 
to  be  cured,  would  not  be  affected,  and 
the  proviso  to  the  section  would  abso- 
lutely defeat  the  plain  intent  of  the  legis- 
lature, for  If  the  term  "municipal  corpora- 
tion, "  in  the  proviso.  Includes  counties,  it 
must  necessarily  include  school-districts 
as  well,  and  the  tax-payer  seeking  to  re- 
cover Illegal  or  erroneous  taxes  would  be 
as  perplexed  and  harassed  as  before  the 
passage  of  this  remedial  legislation.  Ue 
would  be  forced  to  sue  the  county  for  the 
moneys  collected  and  paid  over  to  it  for 
its  use  and  benefit,  each  of  a  number  of 
school-districts  In  the  county  for  its  pro- 
portion of  general  school  tax  apportioned 
to  it,  and  to  seek  relief  from  the  legisla- 
ture for  territorial  or  state  taxes  illegally 
levied  or  collected.  Again,  a  proviso 
carves  special  exceptions  only  nut  of  the 
enacting  clause;  and  those  who  set  up 
such  an  exception  must  establish  it  as  be- 
ing within  the  words  as  well  as  the  rea- 
son thereof.  D.  S.  v.  Dlcksou,  15  Pet.  141. 
The  petition  In  the  court  below  shows, 
and  the  law  was  and  bad  been  for  more 
than  four  years  before  the  enactment  of 
section  3055,  that  the  county  treasurer 
jBhould  be  ex  ofBcIo  collector  of  taxes. 
When  the  plaintiff  in  error  paid  its  taxes 
which  It  seeks  to  recover,  the  payment 
was  made  to  the  collector  and  to  the 
county  treasurer,  and,  so  far  as  county 
taxes  proper  were  concerned,  they  were 
then  paid  over  to  the  proper  custodian  of 


the  county,  and  for  Its  use  and  benefit. 
Then,  if  a  county  is  a  "municipal  corpora- 
tion "within  the  meaning  of  the  section  and 
the  proviso,  no  case  could  possibly  arifie 
where  the  collector  of  county  taxes  could 
be  sued.  If,  on  the  other  band,  keeping 
In  view  the  language  Invariably  used  ia 
our  legislation,  treating  towns  and  cities 
as  the  only  municipal  corporations  known 
to  our  laws,  we  hold  that  the  legislature 
used  these  words  in  their  proper  sense,  we 
have  DO  difflculty  In  construing  the 
proviso  of  the  section  reasonably  and 
consistently  with  the  other  parts  of  the 
section.  The  tax  collector,  and  he  alone, 
Is  responsible;  and  the  remedy  must  be 
pursued  against  him,  if  living,  or  his  per- 
sonal representatives  if  dead,  for  the  space 
of  one  year, — the  limitation  of  time  for 
bringing  such  suits  Imposed  by  the  stat- 
ute,— unless  the  remedy  is  sought  against 
a  municipal  corporation,  a  city,  or  town. 
In  which  case,  if  the  tax  money  has  been 
actually  paid  over  by  the  municipal  col- 
lector to  the  municipality  for  whose  use 
and  benefit  It  was  levied  and  collected, 
the  city  or  town  must  be  sued.  Instead  of 
the  collector.  The  taxes  levied  for  such 
municipalities  are  wholly  levied  and  col- 
lected for  their  own  use  and  benefit,  and 
are  disbursed  by  them  ;  hence  there  is  00 
necessity  for  pursuing  the  collector,  as 
there  is  but  one  corporation  to  look  to 
for  the  money.  The  county,  by  law.  Is 
made  the  collecting  agent  for  the  state  or 
territorial  taxes,  for  county  taxes  proper, 
for  the  general  school  tax,  and  for  special 
school-district  taxes,  thus  acting  for 
three  distinct  corporate  entltleb;  while  a 
municipality,  such  as  a  town  or  city,  is 
the  sole  beneficiary  of  the  tax  levied  by  it. 
It  may  be  said  that  this  statute  is  un- 
necessarily severe  upon  collectors,  as  they 
might  not  be  legally  entitled  to  reimbarae- 
ment  for  whatever  they  might  be  com- 
pelled to  pay  In  a  suit  to  recover  taxes. 
It  was  suggested  in  a  very  able  treatiKi^ 
found  in  the  Weekly  Law  Bulletin,  (vol- 
ume 14,  pp.  24S,  261,)  an  (Ihio  publication, 
that  the  collector  could  keep  the  money, 
when  aware  that  the  payment  was  made 
under  protest,  and  with  the  Intention  of 
Instituting  suit,  for  the  year,and  until  the 
action  became  barred  by  the  limitation 
referred  to  and  provided  in  the  act,  and 
thereby  protect  himself;  but  this  pleasing 
construction  was,  so  far  as  the  Ohio  law 
was  concerned,  repudiated  by  the  Ohio 
supreme  court  In  the  case  of  Batterman  v. 
State,  44  Ohio  St.  641, 10  N.  E.  Rep.  678, 
where  It  was  held  that  the  officer,  having 
received  the  moneys  as  treasurer,  and,  It 
seems,  as  collector  also,  must  pay  it  out 
according  to  law;  and  that  any  other 
course  on  hia  part  would  work  infinite 
embarrassment  to  the  state  and  to  the 
several  counties,  municipalities,  towns, 
and  school-districts  entitled  to  portions 
of  the  public  moneys,  as  they  might  be 
left  without  funds  during  the  lillgatlon, 
and  the  administration  of  public  affairs 
be  greatly,  Knot  wholly,  obstructed,  while 
the  money  to  which  they  were  entitled 
was  lylngldlein  tbehands  ot  the  treasurer, 
subject  to  the  perils  Incident  to  such  a  sit- 
uation;  and  that  the  treasurer,  if  he  found 
the  duties  of  bis  position  involving  too> 
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mutdi  hardship,  or  too  moch  liability, 
could  solve  the  problem  by  resignation. 
It  is  not  profitable  to  discuss  this  matter 
at  lensth,  as  the  duty  of  courts  la  to  en- 
force the  laws  as  they  find  them,  it  consti- 
tutional, and  not  to  remodel  them  to  suit 
a  judicial  whim.  The  statute  friving  the 
remedy  may  am)ear  to  be  a  noTel  one.  A 
recent  decision  of  the  supreme  court  of  the 
United  States  shows  that  one  similar  to 
It  has  been  in  operation  In  Tennessee  since 
1873,  and  was  pronounced  by  that  court 
to  be  simple  and  effective.  Tennessee  v. 
Sneed,  96  U.  S.  69.  But  in  that  state,  if 
the  court  determines  that  the  tax  was 
wrongfully  collected,  uiwn  its  certlflcate 
to  tbnt  effect  the  comptroller  isaues  his 
warrant  for  the  same,  which  shall  be  paid 
iu  preference  to  other  claims  on  the  treas- 
ary.  This  act  as  to  state  taxation  has 
been  upheld  by  the  courts  of  Tennessee. 
Sbelton  v.  Piatt,  139  U.  S.  591,  597.  U  Sup. 
Ct.  Rep.  646.  It  Is  true  that  in  several  in- 
stances suits  have  been  brought  against 
the  county  In  its  corporate  capacity,  the 
board  of  the  county  coromissiouerB  In  the 
territory,  and  wltbont  apparent  question, 
for  the  recovery  of  illegal  taxes,  since  the 
adoption  of  the  present  statuteunder  con- 
sideration; but  the  cases  are  few,  and  only 
one  has  been  cited  which  found  its  way 
into  the  tei-ritorial  supreme  court.  This 
qnestton  vras  not  raised  there,  and  it  eeein 
that  the  case  was  submitted  upon  the 
merits,  without  qaestlon  as  to  the  method 
of  procedure.  Fremont  Co.  v.  Moore, 
(Wyo.)  19  Pac.  Rep.  43S.  Although  emi- 
nent counsel  were  represented  in  the  case, 
tbepoint  as  to  the  right  to  sue  the  coun- 
ty was  not  raised  or  alluded  to  Id  the 
briebt  of  counsel  or  the  opinion  of  the 
court.  As  tlie  statute  was  then  a  fresh 
one,  and  new  in  its  application,  and  the 
question  was  not  presented  to  the  court, 
we  do  not  feel  bound  by  the  silence  of  the 
court  on  this  point.  The  disposition  of 
these  two  points  renders  It  unnecessary 
to  discuBS  the  remaining  one, — that  of  vol- 
untary payment,— which  is  a  vexed  ques- 
tion, and  one  that  should  be  presented  to 
the  court  upon  a  fuller  argument,  and  a 
more  careful  consideration  of  the  case. 
For  the  reasons  assigned  herein,  that  the 
tax  was  not  excessive,  and  that  the  ac- 
tion could  not  have  been  brought  or  main- 
tained against  the  defendant  in  error,  the 
Judgment  of  the  district  court  of  .TohnsoD 
county,  sustaining  the  demurrer  to  the 
several  petitions,  and  entering  judgment 
against  the  plaintiff  in  error  on  failure  to 
plead  farther,  ia  atBrmed. 

Merrki.i.,  J.,  concurs. 

CoNAWAT,  J.,  (dissenting:)  With  all  due 
respect  I  have  tn  announce  that  I  cannot 
concur  with  the  majority  of  the  court  in 
this  case;  and, from  the  importance  of  the 
case,  and  the  nature  of  the  questions  in- 
volved, as  well  as  other  considerations, 
it  seems  due  to  the  parties,  and  to  tlie  at- 
torneys who  have  labored  bo  faithfully 
end  well  on  this  case,  that  I  should  state 
the  reasons  for  my  dissent.  I  feel  that  I 
Bhall  not  be  able,  in  the  space  to  which  I 
have  thought  proper  to  limit  myself,  to 
make  the  fallacy  of  the  arguments  in  fa- 
vor of  the  view  opposed  to  my  own  so 


clear  as  It  appears  to  myself.  Some  Im* 
portant  and  pertinent  considerations  have 
been  omitted.  Others  I  have  barely 
touched  upon.  But  a  word  to  the  wise  is 
sufficient.  And  there  are  times  when  a 
suggestion  answers  for  an  argument. 

This  is  an  action  to  recover  taxes  back 
which  were  collected  under  a  levy  alleged 
to  be  excessive  and  illegaL  To  the  peti- 
tion alleging  such  illegality  of  the  levy 
there  is  a  general  demurrer,  which  was 
sustained  by  the  court  below.  From  the 
Judgment  sustaining  the  demurrer  plain- 
tiff prosecutes  his  petition  in  error.  The 
legality  or  illegality  of  the  levy  depends 
upon  the  construction  of  a  section  of  the 
Revised  ijtatutes  of  Wyoming,  which  reads 
as  follows:  "Sec.  3768.  There  shall  be  lev- 
ied and  assessed  upou  the  taxable  real  and 
personal  property  within  this  territory, 
in  each  year,  the  following  taxes,  first. 
For  territorial  r^venne,  two  mills  on  the 
dollar,  when  no  rate  Ib  directed  by  the  ter- 
ritorial board  of  equalization  before  the 
date  in  each  year  when  the  tax  ought  to 
be  levied  and  assessed;  but  in  no  case 
shall  the  tax  for  territorial  purposes  ex- 
ceed four  mills  on  the  dollar.  Second,  For 
county  revenue,  for  ordinary  county  ex- 
penses, not  more  than  five  mills  on  the 
dollar.  Tliird.  For  county  revenue  for 
support  of  the  poor,  and  lunatic  purpos- 
es, not  more  than  two  mills  on  the  dol- 
lar, fourth.  For  county  revenue  for  road 
purposes,  not  less  than  one  mill,  nor  more 
than  three  mills,  on  the  dollar.  Fifth. 
The  county  commissioners  of  each  county 
shall  levy  a  tax  suflicient  to  defray  the  ex- 
penses of  the  district  courts  for  their  re> 
Bpectlvecountles  during  each  year.  Sixth, 
And,  In  addition  to  the  above,  the  county 
coniraissioners  shall  levya  pi>ll-tax  of  two 
dollars  for  county  school  purposes,  against 
each  person  over  the  age  of  twenty-one 
years  and  under  the  ago  of  fifty  years, 
which  shall  he  levied  and  collected  as  oth- 
er taxes;  and  they  shall  also  levy  a  tax 
for  the  support  of  common  schools  in  their 
county,  not  to  exceed  three  mills  on  the 
dollar;  but  the  aggregate  tax  for  terri- 
torial and  county  purposes  shall  in  no 
case  exceed  sixteen  mills  on  the  dollar  per 
annum."  The  aggregate  amount  of  the 
levy  In  question  in  this  case,  under  this 
section,  being  the  levy  for  the  year  1886, 
is  18  mills  on  the  dollar.  Two  mills  of  this 
levy  was  under  the  sixth  subdivision,  for 
the  support  of  common  schools  In  the 
county.  It  is  urged  that  this  is  not  a  tax 
for  territorial  or  county  purposes.  If  it  is 
such  a  tax,  the  levy  is  admitted  to  be  ex- 
cessive; otherwise  it  is  not  excessive.  It 
is  not  questioned  that  the  support  of  the 
common  schools  in  the  counties  respect- 
ively is  a  legitimate  purpose  for  county 
taxation,  and  that  the  legislature  had  au- 
thority to  include  It  in  the  territorial  and 
county  purposes  mentioned  In  section  3768. 
It  is  a  question  of  legislative  intent.  Did 
the  legislature  mean  that  the  county  tax 
for  the  support  of  common  schools  in  the 
county  was  a  tax  for  a  county  purpose? 
The  first  subdivision  provides  for  terri- 
torial revenue.  This  levy  was  either  made 
by  the  territorial  board  of  equalization 
within  the  four-mill  limit,  or,  if  the  board 
did  nut  act.  It  was  fixed  by  tbe  law  at 
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two  mills.  Tn  either  cone  the  hoard  of 
county  coiDmiHHioiiors  Aad  no  control  orer 
the  amount  of  this  levy.  It  1r  a  separnte 
matter  front  the  ctinnty  taxes  levied  by 
the  board,  and  requires  no  consideration 
in  this  connection.  The  levy  of  the  taxes 
for  county  purposes,  over  which  the  board 
had  control,  it  was  its  duty  to  flx  so  that 
such  taxes,  together  with  the  territorial 
tax  already  fixed,  should  not  exceed  in  the 
agKregate  16  mills  on  the  dollar.  I  cnncnr 
with  the  (pinion  of  the  majority  of  the 
court  tliat  the  two-mill  territorial  tax' 
cannot  be  recovered  in  this  action.  It  is, 
the  county  tax,  if  any,  that  is  excessive. 
The  territorial  tax  is  not  excessive  in 
ItHelf,  and  is  not  inseparably  blended  with 
the  county  tax.  The  second  subdivision 
provides  for  the  tax  for  county  revenue 
for  ordinary  county  expenses.  The  coun* 
ties  are  made  bodies  politic  and  corp>j- 
rate,  and  their  ordinary  corporate  powers 
and  fouctionsfixed  by  other  statutory  pru- 
TiHions.  The  ordinary  county  expeuseH 
here  provided  for  are  evidently  such  as  are 
Decesaary  to  the  maintenance  of  the  cor- 
porate existence  of  the  counties,  and  the 
effectual  discharge  of  their  ordinary  cor- 
porate functions.  Each  of  the  remainlns 
four  subdivisions  of  section  3768  provides 
for  a  special  county  tax  for  a  special  pur- 
pose. <^an  a  county  tax  be  for  other  than 
a  county  purpose?  Defendant  in  error 
contends  that  it  may,  and  that  tbecoun< 
ty  tax  for  the  support  of  tiie  common 
schools  in  the  county  is,  in  effect,  not  a 
county  tax,  or  for  county  purposes,  but  n 
school-'llstrlct  tax,  and  for  school-district 
purposes.  It  Is  admitted  that  the  tax  for 
the  support  of  the  poor  and  lunatic  is  a 
county  tax  for  county  purposes;  that  the 
tax  for  road  purposes  is  a  county  tax  for 
County  purposes;  that  the  tax  for  district 
court  expenses  is  a  county  tax  for  county 
purposes.  But  it  Is  denied  that  the  tax 
for  the  support  of  the  common  schools  in 
the  countv  is  a  county  tax  for  county  pur- 
poses. Why  Is  the  line  drawn  at  common 
schools?  Why  is  any  line  drawn  between 
tnxes  levied  by  county  authority  upon  all 
the  taxable  property  in  the  county? 

The  first  revenue  law  of  Wyoming,  ap- 
proved December  10,  1869,  begun  with  the 
section  under  consideration  substantially 
In  its  present  form.  There  have  been  some 
amendments  enacted  since;  but  these 
amendments  are  not  nuch  as  to  affect  the 
quentloii  now  under  discnssion, — whether 
«iur  different  legislatures  have  meant  to 
Include  the  support  of  the  common  schools 
In  the  counties  respectively  under  the  head 
of  county  purposes  in  the  law  requiring 
the  counties  to  levy  a  tax  for  that  pur- 
pose. The  question  is,  what  has  been  the 
intention  of  our  legislaturefl?  The  reve- 
nue law  of  1S69  was  entitled  "An  act  to 
provide  a  territorial  and  county  revenue." 
Leaving  out  of  view  for  the  present  the 
sixth  subdivision  of  this  section  as  the  sec- 
tion occurs  In  that  act,  there  is  not  a  line 
or  a  word  in  the  entire  act  Indicating  a 
departure  from  tbesubject  expressed  in  the 
title,  or  indicating  that  any  portion  of 
the  revenue  provided  for  in  the  act  was  to 
be  considered  as  school-district  revenue, 
or  indicating  thut  the  legislature  by  that 
act  Intended  or  attempted  to  do  anything 


else  than  to  provide  a  territorial  and  conn- 
ty  revenue,  or  tbatthey  had  any  snepicioa 
that  they  were  doing  anything  else.     Sev- 
eral   succeeding    legislatures    have    made 
amendments  to  this  law,  all  referring  to  il 
as  "An  act  to  provide  a  territorial    and 
county  revenue,"  with  nothing  to  indicate 
a  suHplcion  that  the  act  was  anything 
more  or  less  than  or  different  from    wliat 
wati  Indicated  by  Its  title.    And  finally,  in 
the  Revision  of  1K87.  the  section  appears 
as  the  opening  section  of  the  first  chai>ter 
of   title  43,   entitled   "Revenue — Territorial 
and  County."     And   still  not   a  line    or    a 
word  in  the  section  or  the  chapter  or  the 
several  chapters   constituting   the  title,    to 
indii-ate   a    suspicion    on    the   part    of    the 
eoinpllers  or  the  legislature  that  In  adopt- 
ing and   re-enacting  those  chapters    tbey 
were  doing  any  thing  except  to  provide  a 
territorial  and  county  revenue.    The  qaes- 
tion  is,  what  was  the  intention  of  unr  leg- 
islators?   Defendant  in  erroi    derives  an 
argument  from  a  verbal  crittcisro   of    the 
languag^eof  the  sixth  subdivision  of   the 
sectinn  under  consideration.    It  is  arteued 
that  an  Inference  arises  from  the  use  of  the 
words,  "In   addition  to   the  above,"  and 
"also,  "that  the  purpose  of  the  tax  changes 
from  county  purposes  to  some  porpuHe 
which  is  not  a  county  purpose.    The  in- 
ference to  be  Justly  drawn  from  such  ver- 
bal criticism  is  not  a  conclusive  one  or  a 
strong  one,  but,  such  as  It  Is,  in  this  In- 
stance It  tends  precisely  the  contrary  way. 
To  illustrate:    The  first  subdivision  la  ia 
express  terms  for  territorial  revenue.    The 
second  subdivision  Is  in  express  terms  for 
county  revenue  for  ordinary  county   ex- 
peuHes;    an   express  change  of   parpone. 
Now,  it  would  have  been  a  strange  use  of 
language  If   the  stvond  subdivision  bad 
rend  :  "  And,  in  addition  to  the  above,  the 
county  commissioners  shall  also  levy  for 
county   revenue  for  ordinary  county  ex- 
penses not  more  than  Ave  mills  on  tbe  dol- 
lar."   It  wonld  be  asked,  and  pertinently 
asked,  why  is  the  county  tax  for  ordl.nnry 
county  expenses  called    a    tax   In   addition 
to   tbe   territorial  tax?     How   is   it  added 
to   the   territorial    tax?      How    does   it    in- 
crease the  territorial  tax?    Do  our  legisla- 
tors mean  that  a  tax  for  territorial   reve- 
nue Is  a  tax  for  county  revenue?     That 
territorial  revenue  Is  county  revenue?     If 
we  have  authorized  a  subscription  of  four 
dollars  for  any  purpose,  and   then  after- 
wards say  that.  In  addition  t     the  four 
dollars  already  subscribed,  we  will  also 
give  five  dollars  more,  every  one  readily 
understands  thut  the  additional  subscrip- 
tion is  for  tbe  same  purpose  as  tbe  orif;- 
Itiol ;  else  there  Is  no   propriety  In   saying 
that  It  is  In  addition  thereto.    If  for  a  dif- 
ferent purpose,  it  would  not  be  In  addition 
to  the  former.    It  would  not  be  added  to 
it  or  increase  it.    So,  If  the  tax   provided 
for  by  the  sixth  subdivision  is  for  a  gen- 
eral purpose,  different  from   the  taxes  Im- 
mediately preceding,  there  Is  no  propriety 
in  saying  that  It  is  tn  addition  thereto. 

It  is  asked  why  subdivision  6  Is  intro- 
duced by  the  words,  "In  addition  to  the 
above,  "and  no  preceding  subdivision  is. 
I  do  not  know  that  this  question  carries 
any  argumentative  force  for  or  against 
either  view  of  tbe  qaestlon  under  disca»- 


Digitized  by 


Google 


Tfyo.)     POWDJiB  lUVJiU  CATTLE  CX).  t».  BOAUD  OH'  COUNTY  COM'BS.  869 


sion,  or  that  It  requires  any  explanation 
ur  discussion.  It  may  very  well  be  said 
tliatthe  leKlsIatlve  draughtBman  did  not 
happen  to  nse  that  form  of  expression  in 
preceding  subdivisions.  Legislatures  are 
iodrpenilent  in  the  use  of  language,  as  In 
everything  else.  But  the  words  are  used 
iatlie  8i.xth  subdivision  evidently  because 
tlieta.x  therein  authorized,  being  a  tax  of 
tbeBume  general  nature,  was  in  addition 
to  the  above;  that  is,  a  tax  for  county 
purposes.  Thus  the  use  of  the  words,  "in 
addition  to  the  above,"  and  "also,"  indi- 
cate rather  a  continuance  of  the  subject  of 
taxes  for  county  pnrpoaew  than  a  brealciug 
off  from  It.  And  if  the  county  tax  for  the 
support  of  the  com  won  nchools  in  the 
counties  respectively  is  neither  for  a  terri- 
torial nor  a  county  purpose,  with  no  pro- 
priety whatever  can  It  be  Inserted  in  an 
art  to  provide  a  territorial  and  county 
revenue.  Snch  a  thing  may  be  done, — 
Hometimes  is  done.  But  It  is  a  vicious  sys- 
tem of  legislation,  and  all  preHun)ption8 
are  against  it,  and  it  is  now  forbidden  by 
our  coDBtitution.  At  common  law  the 
title  of  the  law  was  rot  fixed  by  the  legis- 
lature,— that  Is,  parliament, — but  by  the 
clerlt  for  convenience  of  reference;  and  so 
was  no  part  of  the  law.  But  our  legisla- 
tures do  fix  the  title,  and  while  it  will  not 
control  express  and  strong  language  in 
the  body  of  the  law,  it  is  of  controlling 
weight,  In  case  of  doubt.  In  ascertaining 
tbe  legislative  Intent.  And,  further,  as  to 
the  language  of  this  sixth  subdiyiston. 
The  latter  part  reads:  "And  they  [the 
county  commissioners]  shall  also  levy  a 
tax  furtbe  support  of  the  common  schools 
In  their  county,  not  to  exceed  three  mills 
on  the  dollar;  but  the  aggregate  tax  for 
territorial  and  county  purposes  shall  in 
DO  case  exceed  sixteen  mills  on  the  dollar. " 
This  last  clause,  commencing  with  "but," 
Ir  immediately  connected  with  and  natu- 
rally refers  to  what  immediately  precedes 
it;  and  It  is  doing  unnecessary  and  wan- 
ton violence  to  language  to  construe  It  oth- 
erwise. It  really  admits  of  no  other  con- 
atruction.  It  Is  not  a  matter  within  the 
scope  of  statutory  construction  to  apply 
a  clause  elsewhere  than  where  It  occurs. 
The  construction  contended  for  by  defend- 
ant in  error  would  simply  wrest  This 
clause  from  its  place  at  the  close  of  the 
•Ixtb  subdivision  of  the  section,  and  the 
close  of  the  section,  and  from  its  place  at 
the  close  of  the  sentence  where  it  occurs, 
sever  It  from  Its  connection  with  the  lan- 
guage and  the  subject-matter  there  where 
It  was  placed  and  retained  by  the  legisla- 
tion of  more  than  two  decades  without 
qnestion  as  to  its  application  or  its  mean- 
ing, and  in  effect  insert  it  in  another  place 
in  the  section,  and  at  another  place  In  the 
sentence.  I  know  of  no  rule  of  construc- 
tion that  win  instify  or  permit  such  vio- 
lence to  the  language,  much  less  to  the 
sabstaoce,  of  legislative  enactuients.  We 
have  been  told  in  argument  how  the  legis- 
lature conld  have  made  their  meaning 
clear,  if  they  intended  the  coanty  school 
tax  to  be  Included  in  the  tax  for  county 
purposes,  by  a  change  in  tbo language.  Is 
It  necessary  to  suggest  that,  if  they  had 
wanted  the  conrlodlng  clause  of  the  sec- 
tion to  apply,  not  at  the  close,  but  In  the 
v,29p.do.6— 24 


body  of  tbe  section,  they  would  have 
placed  it  there;  und  that  that  simple 
change,  without  tbe  change  of  a  word  In 
the  language  used,  would  have  made  the 
meanine  clear  to  apply  the  clause  only  to 
what  preceded  it?  But,  as  they  actually 
placed  the  clause  at  tbe  end  of  the  section, 
tbe  meaning  is  still  clear.  Do  we  need  to 
ask  what  was  the  intention  of  our  legis- 
lators? But  It  Is  urged  that  the  clause 
is  in  the  nature  of  a  proviso,  and  that  it 
is  customary  to  place  provisos  at  the 
close  of  the  sections  in  which  they  occur. 
This  is  a  mistaken  idea.  The  division  of 
matter  into  sections  is  regulated  by  no 
known  rules,  but  is  purely  arbitrary;  and 
provisos  occur  at  ihe  close  of  sections 
when  they  belong  there,  and  in  the  body 
of  sections  when  they  belong  there.  We 
come  upon  examples  of  the  latter  class  in 
scanning  our  revenue  and  school  laws  in 
connection  with  this  case,  (Rev.  St.  §§ 
»S.')R,  3914,  8931,)  and  in  other  laws,  (Id.  §S 
8G73,  374U,  3877.)  and  in  the  state  constitu- 
tion, (article  15,  §  10.)  And  weare  told  that 
provisos  are  to  be  strictly  construed. 
How  this  rule.  If  correct,  and  applicable 
here,  avails  defendant  in  error,  is  another 
obscurity.  The  attorneys  for  defendant 
in  error  have  been  very  liberal  with  them- 
selves in  their  treatment  of  tbe  legislative 
language  under  consideration.  They  hare 
torn  the  concluding  clause  of  tbe  section 
from  its  place  In  the  section,  and  in  the 
sentence,  and  have  inserted  it  in  effect 
where  it  suited  them  better,  although  it  is 
in  the  nature  of  a  proviso.  The.v  have 
supTilemented  the  words,  "in  addition  to 
the  above,"  In  various  ways,  such  as,  "in 
addition  to  the  above  territorial  and 
county  taxes,"  "In  addition  to  the  above, 
—that  Is,  In  addition  to  territorial  and 
county  taxes  for  territorial  and  county 
purposes;"  and  they  have  exhausted  the 
resources  i>f  the  art  of  elocntion  in  the  em- 
phasis and  variety  of  infiections  with 
which  these  interpolated  words  have  been 
ottered, — all  to  Indicate  that  the  "above" 
taxes  only  are  for  territorial  or  county 
purposes,  while  the  tax  below  is  for  nei- 
ther. It  is  not  strict  construction  of  a 
proviso  or  of  any  provision  of  law  to  take 
It  from  its  place,  and  apply  it  elsewhere. 
It  Is  not  judlciul  construction  at  all.  It  Is 
making  a  newlaw.  It  is  legislation.  And 
so  Is  the  addition  tif  words  to,  or  interpo- 
lation of  words  In,  the  language  of  a  stat- 
ute. 

It  is  urged  that  In  the  levy,  collection, 
and  distribution  of  this  tax  the  counties 
are  but  the  agents  of  the  school-districts. 
This  proposition  Involves  the  absurdity 
that  any  school-districts,  either  by  them- 
selves or  through  an  agent,  can  levy  a 
county  tax.  The  tax  under  consideration 
is  not  a  school-district  tax.  It  is  a  coun- 
ty tax.  It  is  levied  by  the  county  com- 
missioners, at  their  own  discretion,  within 
the  three-mill  limit,  upon  all  the  taxable 
property  in  the  county.  It  requires  no 
action  of  the  school-districts  to  put  them 
in  motion  as  to  this  tax.  No  such  action 
conld  have  any  effect.  Neither  can  tbe 
school-districts  prevent  the  tax  or  limit 
It.  The  tax  goes  into  the  same  lund,  and 
Is  bandied  In  precisely  the  same  way,  as 
tbe  poll-tax,  which  is  expressly  "tor  coun- 
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ty  school  pnrpoBes. "  It  ta  a  "connty  school 
tax,"  and  goes  into  the  county  school 
fund.  Rev.  St.  §  3914.  But  why  school- 
districts  should  be  mentioned  In  the  dls- 
cuBsioa  of  section  3768  is  not  apparent. 
No  school-district  is  known  to  this  sec- 
tion, or  to  our  revenue  law,  of  which  this 
section  Is  a  part.  No  school-district  Is 
therein  mentioned  or  referred  to.  No 
school-district  Is  necessary  to  the  doing 
of  a  single  thing  authorized  by  this  law 
to  be  done.  All  school -districts  might  be 
abolished  without  affecting  the  operation 
of  this  section,  or  of  any  portion  of  the 
revenue  law,  in  the  slightest  particular. 
This  tasls  not  to  keep  up  schuol-dlstrlcts. 
It  is  for  the  support  of  the  common 
schools  of  thecounty.  It  would  not  affect 
the  tax  in  the  least,  or  its  levy  or  collec- 
tion, or  change  its  purpose.  If  all  school- 
dietricts  were  abolished,  and  other  means 
employed  for  the  distribution  of  the  bene- 
faction of  the  counties  to  the  common 
schools.  The  tax  is  levied  upon  all  the 
taxable  property  in  the  county.  It  mat- 
ters not  whether  the  property  is  situated 
In  school-districts  or  not.  Is  it  possible 
tliat  any  school-district,  by  itself  or 
tbrdugh  an  agent,  can  tax  property  not 
located,  either  actually  or  constructively, 
within  its  boundaries?  Yet  to  this  ab- 
surdity are  we  driven  by  the  sophistries 
of  defendant  in  error.  And  the  question 
is,  what  was  the  intention  of  our  legisla- 
tures? But  since  the  school-districts  are 
the  agencies  now  employed  for  the  con- 
veyance of  the  county  aid  to  the  common 
schools,  and  since,  however  erroneously, 
they  have  been  made  to  occupy  so  promi- 
nent a  place  in  this  discussion,  let  us  con- 
sider further  how  the  doctrine  of  an 
agency  for  them  in  the  counties  fits  the 
law  and  the  facts  of  the  case.  The  school- 
districts  are  formed  by  the  county  superin- 
tendent. He  Is  required  to  divide  the  set- 
tled portions  of  the  county  into  school- 
districts.  He  must  ascertain,  and,  in  his 
discretion,  decide,  what  portions  are  set- 
tled. He  Axes  the  size,  shape,  and  local- 
ity of  the  districts  In  the  portion  of  the 
connty  which  he  finds  to  be  settled. 
Other  county  officers  levy  this  tax,  fixing 
the  amount  within  the  three-mill  limit; 
and  they  do  this  either  before  or  after  the 
school-districts  are  formed.  It  is  not 
necessary  for  them  to  Inquire  or  to  know 
whether  there  ar«  any  school-districts  in 
the  county  or  not.  They  are  not  raising 
school-district  funds,  but  a"county  scliool 
fund"  for  the  support  of  the  common 
schools  In  the  county.  It  may  be  admin- 
istered through  the  agency  of  school-dis- 
tricts, or  not.  That  Is  immaterial.  Then 
another  county  officer  collects  the  tax, 
and  holds  It  for  distribution.  Then  the 
first  officer  apportions  It  to  the  school- 
districts,  and  gives  orders  for  the  pay- 
ment of  the  money.  In  all  this  no  action 
fs  required  or  Is  possible  on  the  part  of 
the  school-districts.  All  this  may  he  done 
before  the  school-districts  are  formed. 
Any  of  them  may  lapse  or  perish,  or  all  of 
them  he  abolished  by  Icglsintive  action, 
before  the  distribution  of  the  tn.K  trUcs 
place.  In  any  event,  thpy  have  pfisiiively 
no  control  In  theMo  miittcrw,— nothing  lo 
say,  and  nothliig  to  <!o.     .\:.:i   thij  ie  all  ' 


the  counties  do  in  the  matter  of  this  tax. 
Where  is  the  agency?  When  the  school- 
districts  can  do  nothing,  do  they  require 
an  agent  to  do  nothing  for  them?  When 
the  counties  are  required  to  act  in  direct 
and  positive  language  by  the  statute,  can 
It  be  the  meaning  of  the  law  that  they 
are  to  act  as  agents  of  school-districts 
that  may  never  be  In  existence,  or  thnt 
may  lapse  and  perish  at  any  time,  or  be 
abolUhed  by  any  legislature?  Does  the 
county  support  of  the  common  schools 
depend  upon  any  or  all  of  these  con  tln- 
gencies?  What  was  the  Intention  of  our 
legislatures? 

It  is  argued  that  the  legislature  of  1869, 
which  first  used  the  words  "county  pur- 
poses" as  they  occur  in  the  law  under 
consideration,  gave  a  legislative  i-onstruc- 
tion  of  the  words,  excluding  county  school 
purpo8<>s.  In  an  act  providing  for  tbe 
organization  of  school-districts,  passed 
by  that  legislature,  occurs  the  following: 
"Section  1.  The  county  commissioners 
shall,  at  the  time  of  levying  the  tax  for 
county  purposes,  cause  to  be  levied  a  tax 
for  the  support  of  schools  within  the 
county  of  not  more  than  two  mills  on  the 
dollar  of  the  assessed  value  of  all  taxable 
value,  real  and  personal,  within  the  coun- 
ty, which  shall  be  collected  by  the  county 
collector,  at  the  same  time,  and  in  the 
same  manner,  as  territorial  and  county 
taxes  are  collected,  except  that  It  shall  be 
received  In  cash  or  warrants  of  the 
school."  There  are  several  things  in  this 
section  which  are  not  clear.  It  Is  not 
clear  whether  the  words,  "schools  within 
tbe  county, "  mean  the  same  as  "  the  com- 
mon schools  within  their  county,"  in 
section  1  of  the  revenue  law  of  1869,  and  In 
section  3768  of  the  Revised  Statutes.  It 
Is  not  clear  wlipther"all  taxable  value, 
real  and  personal,  within  the  county," 
means  the  same  as  "  all  taxable  property, 
real  and  personal,  within  the  county." 
It  Is  still  more  difflcnlt  to  understand 
where  the  warrants  of  the  school  were  to 
come  from  In  which  this  tax  la  payable; 
such  a  thing  as  warrants  of  a  school  be- 
ing unknown  in  our  law  at  that  time,  or 
before  or  since.  The  section,  taken  alto- 
gether, is  simply  incomprehensible.  And 
this  may  in  a  manner  explain  the  fact 
that  there  has  never  been  any  attempt 
made  to  enforce  It.  But  it  Is  claimed  that 
this  section  "carefully  distinguishes"  be- 
tween a  tax  for  the  support  of  scbools 
within  the  county  and  the  "tax  for  coun- 
ty purposes"  and  the  "territorial  and 
county  taxes"  mentioned  therein.  But 
It  does  not  say  that  the  tax  for  the  sup- 
port of  schools  within  the  county  Is  not 
a  county  tax  for  a  countv  purpose,  and 
is  not  inclurled  in  territorial  and  county 
taxes.  This  Is  only  an  inference.  And 
section  36  of  the  revenue  law,  passed  by 
the  same  legislature,  contains  the  follow- 
ing: "Money  only  Is  re<'eivable  at  the 
county  treasury  for  poll-tax  and  school- 
tax  ;  all  other  county  taxes  may  be  paid 
in  county  warrants."  This  aeemsat  least 
to  do  away  with  the  careful  distinction 
between  county  taxes  and  school  taxes, 
and  is  a  Icgi.slative  construction  the  other 
way:  and  the  "warrants  of  tbe  school" 
are  Ignored. 
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Florida  declBions  and  Minnesota  decia- 
ions  are  quoted  to  show  tliat  tliere  is  a 
distinction  between  taxes  lor  ordinary 
county  expenaea  and  taxes  for  county 
ocbool  pnrpoaea.  Tliey  malie  Bucb  a  dis- 
tinction. So  does  our  statute.  But  it 
makes  the  same  cllMtinction  between  taxes 
[nr  ordinary  connty  exiienses  and  taxes 
for  tbe  support  of  the  poor  and  lunatic, 
for  roads,  and  for  district  court  expenses. 
Tbe  tax  levy  for  ordinary  county  expenses 
is  provided  (or  in  tlie  second  subdivision  of 
flection  3768,  and  all  other  connty  taxes 
for  their  several  Bpec\pl  purposes  are  on  a 
Rimilar  footinK  with  each  other.  They 
are  all  special  county  taxes  to  discharge 
Rpecial  connty  burdens  imposed  by  stat- 
ute. They  are  all  for  county  purposes  in 
thRRume  sense.  It  tbe  county  school  tax 
is  to  be  exclude<]  In  computing  the  aggre- 
gate under  the  16-mill  limit,  there  isno  rea- 
son why  thecounty  road  tax  should  notgo 
with  it,  or  tbe  tax  lor  tbe  support  of  tbe 
poor  and  Innatlc,  or  that  for  district 
court  expenses ;  and  this  is  the  view  that 
1)88  always  prevailed  in  our  courts,  as 
nrell  as  in  our  legislatures.  And  the  ques- 
lioD  has  not  been  overlooked,  as  suggest- 
•>d.  Tbe  first  case  reported.  Involving  this 
point,  was  an  action  to  recover  taxes  back 
which  had  iieen  paid  for  the  years  1873, 
1874,  and  1875.  The  case  has  been  since 
overruled,  or  materially  qualified,  as  to 
another  point,  but  not  as  to  the  matters 
under  discussion  here.  The  caF-;  was  sub- 
mitted on  an  agreed  statement  ~jI  facts, 
of  which  tbe  following  is  a  part:  "It  is 
further  admitted  as  a  fact  that  portions 
of  the  taxes  aforesaid,  paid  by  said  plain- 
tiff, were  poll-taxes,  and  portions  were  ter- 
ritorial taxes,  and  portions  were  (or  the 
county  school  fund  of  said  county;  and 
that  all  of  said  taxes  belonging  to  the 
connty  school  fund  of  said  county  were 
paid  out  and  delivered  to  the  several 
Kchool-dlstrlcts  of  said  county  before  the 
commencement  of  thlH  action,  the  same 
liaving  been  duly  apportioned  to  said  dis- 
tricts.' Moore  V.  County  Com'rM,  2  Wyo. 
8.  Tbe  entire  amonnt  of  the  taxes  was 
all  recovered  back  from  the  county.  In- 
cluding tbe  county  school  tax,  although 
it  had  been  distributed  to  the  school-dis- 
tricts. That  this  county  school  tax  was 
properly  placed  on  tbe  same  footing  with 
other  county  taxes  has  never  before  been 
questioned  since  tbe  decision  cited.  A 
number  of  similar  cases  have  been  before 
our  courts,  and  the  matter  has  been  sub- 
ject toand  basrcceived  the  careful  scrutiny 
of  our  best  legal  and  Judicial  talent.  The 
point  has  not  been  again  expressly  decided 
in  any  reported  opinion,  because  tbe  cor- 
rectness of  the  established  view  has  not 
been  seriunsly  questioned ;  but  It  has  been 
quietly  and  intelligently  acquiesced  in  and 
acted  upon  by  bench  and  bar,  and  by  our 
counties  and  school  districts.  As  to  this 
question  we  might  well  adopt  the  lan- 
guage of  tbe  supreme  court  of  Iowa  In  ref- 
erence to  tbe  doctrine  of  an  old  case  as  to 
a  point  upon  which  there  were  no  recent 
decisions.  Tbe  court  says ;  '  We  will  not 
enter  Into  an  Inquiry  of  tbe  principles  up- 
on which  It  is  founded,  with  the  pnrpnse 
of  vindicating  Its  correctness,  it  lias 
Bt03d  unquestioned  tor  more  than  fifteen 


years,  and  bas  been  doubtless  often  fol- 
lowed by  the  nisi  prius  courts,  and  es- 
teemed by  the  profession  as  a  part  of  the 
body  of  the  laws  of  the  state.  iStability 
in  tbe  laws  is  of  first  importance  to  th^ 
people  and  to  the  courts. "  So  this  county 
tax  for  the  support  of  thecommon  schoolK 
has  been  recognized  as  a  tax  for  a  county 
purpose  by  more  than  two  decades  of  leg- 
islation treating  it  continually  under  the 
head  of  territorial  and  county  revenue, 
and  by  almost  two  decades  of  concurring 
judicial  construction  placing  It  on  the 
same  footing  with  other  county  taxes. 
And,  flaally.  this  construction  bas  been 
adopted,  crystalized,  and  made  permanent 
in  the  state  constitution.  Article  15,  §  5. 
And  the  question  is,  what  was  tlie  inten- 
tion of  our  legislatures? 

Bat  we  are  told  that  tbe  money  arising 
from  tbe  connty  school  taxis  trust  money 
in  tbe  bands  of  the  county  treasurer,  and 
that  the  county  has  no  control  over  it. 
but  must  apply  It  according  to  law,  and 
it  must  go  to  tbe  schooi-distrlrts.  The 
connty  exercises  its  control  In  tbe  most 
material  point  of  determining  the  amount 
of  the  levy.  That  it  Is  trnst  money  in  the 
hands  of  the  treasurer  is  true.  And  It  is 
equally  true  that  each  of  the  other  three 
special  county  taxes  already  mentioned 
produces  trust  money  in  the  hands  of  the 
treasurer,  that  must  be  applied  to  its  spe- 
cial purpose,  according  to  law.  That  In 
the  one  case  school-districts  intervene  as 
a  means  or  agency  in  making  the  applica- 
tion of  the  county  money  to  Its  ultimate 
purpose,  and  in  tbe  other  cases  other 
means  or  agencies  are  employed,  is  imma- 
terial. The  material  considerations  are 
Identical  in  each  case.  Each  Is  a  county 
tax  lor  a  connty  purpose, — the  purpose  of 
discharging  a  burden  Imposed  upon  the 
county  by  the  law.  Therecan  be  no  ques- 
tion that  education  is  a  proper  purpose 
for  state  taxation,  (or  county  taxation, 
and  for  school-district  taxation.  In  Wy- 
oming It  baa  been  made  a  lawful  purpose 
for  state  taxation  to  the  extent  of  main- 
taining a  territorial  and  state  university, 
and  in  encoTiragIng  education  in  other 
ways.  It  bas  been  made  a  lawful  pur- 
pose (or  county  taxation  to  the  extent  of 
requiring  each  county  to  levy  a  tax  f«jr 
the  support  of  the  common  schools  In  the 
county,  not  exceeding  tbree  mills  on  tbe 
dollar  per  annum.  It  has  been  made  a 
lawful  purposefor school-district  taxation 
to  the  extent  of  authorizing  a  heavy  addi- 
tional tax  for  school  purposes  in  the  dis- 
tricts, respectively,  to  be  imposed  by  vote 
of  tbe  electors  thereof.  Taxation  must  be 
for  a  public  purpose;  public  in  its  nature, 
and  public  as  being  a  matter  of  general 
and  common  Interest  to  tbe  district  or 
territory  taxed.  State  taxation  for  state 
educational  Institutions  is  legitimate,  tbe 
peopleof  the  entire  state  being  similarly  in- 
terested. County  taxation  for  the  support 
of  the  common  schools  in  tbe  counties,  re- 
spectively, is  legitimate,  tbe  people  of  each 
connty  being  more  Interested  Intheschools 
within  Its  limits  than  are  the  people  of  the 
state  at  large.  School-district  taxation 
for  the  support  of  the  schools  within  the 
district  is  legitimate,  the  people  of  the  dis- 
trict  being    specially   interested    lu    its 
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schools.  In  thelanguageot  JudgeCooley: 
"It  can  therefore  be  stated  with  emphaflie 
that  the  burden  of  a  tax  mast  be  made  to 
rest  npon  the  atate  at  large  or  upon  any 
particular  district  of  the  state,  according 
as  the  purpose  for  which  it  is  levied  is  of 
general  concern  to  the  whole  state,  or,  on 
the  other  hand,  pertains  only  to  the  par- 
ticular district.  A  state  purpose  must  be 
accomplished  by  state  taxation;  a  coun- 
ty purpose  by  county  taxation ;  or  a  pub- 
lic purpose  for  any  interior  district  by 
taxation  of  such  district.  Thlsis  notonly 
just,  but  it  is  essential."  Cooley,  Tax'n, 
p.  141.  Also  1  Desty,  Tax'n,  pp.  26-3U,  and 
cases  cited  by  both  authors.  So  the  mere 
fact  that  the  tax  In  question  is  a  ciiunty 
tax  settles  the  question  that  it  Is  tor  a 
county  purpose,  or  not  valid  taxation  at 
all.  And  not  a  single  authority  has  been 
cited  to  the  contrary.  The  proposition  Is 
axloraatlc.  No  more  will  we  ask,  wb&t 
was  the  intention  ol  our  legislatures?  It 
Ih  too  plain  tor  query.  If  an  apology  la 
due  for  arguing  at  length  this  proposition, 
which  Is  elementary  in  the  law  of  taxa- 
tion, the  apology  is  found  in  the  earnest- 
ness and  artfulness  with  which  the  oppo- 
8lt3  view  has  been  ursed.  With  all  due 
respect  tor  tba  opinion  of  those  who  differ 
from  me,  I  must  say  that  I  regard  the  levy 
of  the  county  taxes  in  controversy  as  ex- 
cessive, beyond  question. 

The  next  question  is,  who  should  be 
sued, — ^the  collector  or  the  county  ?  There 
are  two  sections,  intimately  connected, 
which  it  seems  necessary  to  consider  to- 
gether In  deterrainlngthlsquestlou.  They 
occur  In  the  Code  of  Civil  Procedure,  and 
section  2838,  on  construction,  applies  to 
them.  "Sec.  2338.  The  provisions  of  this 
title  and  all  proceedings  under  it  shall  be 
be  liberally  construed,  In  order  to  promote 
its  object,  and  assist  parties  In  obtaining 
justice;  and  the  rule  of  the  common  law, 
that  statutes  in  derogation  thereof  must 
be  strictly  construed,  has  no  application 
to  this  title;  but  this  section  shall  not 
be  so  construed  as  to  require  a  liberal 
construction  of  provisions  affecting  per- 
sonal liberty,  relating  to  amercement,  or 
of  a  penal  nature."  The  following  are 
the  sections  to  be  construed :  "860.3054. 
Actions  to  enjoin  the  illegal  levy  of  taxes 
and  assessments  must  be  brought  against 
the  corporation  or  person  for  whose  use 
and  benefit  the  levy  is  made;  and,  If  the 
levy  would  go  upon  the  tax-list,  the  coun- 
ty treasurer  must  lie  joined  in  the  action." 
"Sec.  3055.  Actions  to  enjoin  the  collec- 
tion of  taxes  and  assessments  must  be 
brought  against  the  officer  whose  duty 
It  is  to  collect  the  same;  actions  to  re- 
cover back  taxes  and  assessments  must  be 
brought  against  the  officer  who  made  the 
collection,  or,  It  be  is  dead,  against  his 
personal  representative;  and,  where  they 
were  not  collected  on  the  tax-list,  the  cor- 
poration which  made  the  levy  must  be 
joined  in  the  action:  provided,  that 
when  the  money  derived  from  said  taxes 
or  assessment  has  been  actually  paid  over 
to  any  mnnlclpal  corporation  for  whose 
use  and  benefit  It  was  levied  or  collected, 
then  an  action  shall  be  brought  against 
said  municipal  corporation  to  recover 
said  taxes  or  assessments. "   Plaintiff  In  er- 


ror alleges  that  the  taxes  la  qnestion  here- 
in were  illegally  levied  and  collected,  and 
were  paid  to  and  collected  by  the  collect- 
or for  thense  and  benefit  of  Johnson  coun- 
ty, and  Immediately  paid  over  to  or 
charged  to  himself  as  treasurer  uf  said 
county,  and  afterwards  paid  out  by  him 
forlts  use  and  benefit,  and  npon  warrants 
and  demands  against  it,  and  at  its  in- 
stance and  reqnest,  and  by  its  authority. 
The  statement  is  thus  as  clear  as  general 
allegations  can  make  it  that  Johnson 
county  Is  the  corporation  for  wbose  nse 
and  benefit  the  tax  wits  collected,  and  to 
which  It  has  been  paid  over.  But  It  is 
objected  that  the  county  school  tax  is  not 
under  the  statute,  for  the  use  and  benefit 
of  the  county,  although  alleged  to  be. 
This  objection  Is  sabstantlally  tbe  same 
as  the  objection  that  the  tax  la  not  for 
a  county  purpose,  and  has  been  already 
considered. 

But  tbe  further  objection  is  made  that 
the  county  is  not  a  municipal  corpora- 
tion, within  the  meaning  of  section  3035, 
and  therefore  cannot  be  sued  for  the  tax, 
although  it  were  levied  and  collected  for 
Its  use  and  benefit,  by  its  own  board  ol 
commissioners  and  collector,  and  actual- 
ly paid  over  to  It  and  used  by  It.  Section 
3054,  providing  for  actions  to  enjoin  the 
Illegal  levy  of  taxes  and  assessments,  does 
not  contain  the  word  "  muuicipal. "  But, 
In  case  of  a  proposed  levy  for  tbe  nse 
and  benefit  of  a  corporation  the  action 
to  enjoin  the  levy  must  be  brought 
against  such  corporation,  and.  It  the  levy 
would  go  upon  the  tax-Hat,  the  county 
treasurer  must  be  Joined  in  tbe  action. 
There  is  no  question  that  a  county  is  a 
corporation.  Then,  by  the  theory  of  de- 
fendant In  error,  we  have  this  state  of 
affairs:  A  county  about  to  make  an  ille- 
gal  levy  of  taxes  for  its  own  use  and  ben- 
efit may  be  restrained  from  doing  au  at 
the  suit  of  the  tax-payer.  But  If  tbe  tax- 
payer, through  absence.  Ignorance,  or  any 
cause  or  necessity  whatever,  fails  to  en- 
join the  levy,  and  the  money  is  collected 
and  paid  over  to  the  county.  It  can  never 
be  recovered  back,  though  extorted  by 
the  Illegal  exercise  of  the  taxing  power, 
and  received  by  the  county,  and  used  by 
It.  But  the  remedy  ot  the  tax-payer, 
when  thus  despoiled  by  the  county 
through  tbe  exercise  ot  its  governmental 
powers  of  taxation,  Is  not  against  the 
county,  which  has  got  his  money,  bnt 
against  the  collector,  who  has  not  got  it: 
or  against  his  personal  representative 
who  has  not  got  it,  and  perhaps  never 
saw  it  or  heard  ot  It.  And  it  will  not  do 
to  say  that  the  county  must  reimburae> 
the  collector  or  his  personal  repi-esenta- 
tlve.  If  the  county,  bein?  a  municipal 
corporation,  cannot  be  sued  for  the  recov- 
ery  of  the  illegal  tax,  then  none  of  these 
parties  can  have  any  remedy  against  tbe 
county.  The  primary  sufferer— the  tax- 
payer who  has  been  robt)ed — must  recover 
bis  money  of  the  collector,  if  he  can.  Then 
the  collector  becomes  the  sufferer.  It  the 
tax-payer  fails  to  recover,  he  is  still  the 
sufferer  himself.  And  In  either  event  the 
county  is  wrnngfully  tbe  gainer,  profiting 
by  the  calamity  which  it  has  itself  Inflict- 
ed  upon  one  or  the  other  ol  Its  dtisens.    I 
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'eannot  think  that  thia  ia  what  our  legis- 
lators intended  when  they  enacted  the  sec- 
tions under  consideration,  and  enacted 
further  that  they  should  be  liberally  con- 
strued, in  order  to  promote  their  object 
and  assist  the  parties  in  obtainine  .iustice. 
It  seems  to  me  that  the  proposed  con- 
struction tends  to  the  perpetration  of  in- 
justice, surely  cruel,  and  it  may  be  mon- 
strous, and  that  continually.  And  where 
is  the  necessity  for  this  construction, 
which,  in  justice  and  moderation,  must 
be  characterized  as  not  only  harsh,  but 
calamitous  f  Is  it  true  that,  while  a  coun- 
ty is  a  public  and  political  corporation, 
or,  in  the  laneruage  of  the  statute,  a  body 
politic  and  corporate,  it  may  not  be 
also  a  municipal  corporation  t  That  the 
words  "municipal  corporations"  cannot 
oe  used  to  Include  cuunties  In  tbelr  mean- 
ing? It  l8  evident  that  thiei  questiun  Ih 
largely  one  of  nathorlty.  Abbott's  defl- 
nitioD  f  a  "municipal  corporation"  is:- 
"A  term  embracln{$  that  class  of  cnrpora- 
tloQB  which  are  created  to  administer 
local  gnvernment,  subordinate  to  the  gen. 
eral  Hoverelgnty  of  the  state  or  kinKduui. 
It  includeti  hurougha,  cities.  Incorporated 
towns  and  vlUageH,  and  some  other  forma 
of  public  corporations."  Abb.  Law  Diet. 
There  Is  nothing  in  this  definition  to  ex- 
clude countiea.  They  are  "corporations 
-created  to  administer  local  government, 
subordinate  to  the  general  soverelKnty 
of  the  state. **  Angell  &  Ames  say:  "The 
word  '  corporation '  is,  we  know,  often- 
times significant  of  a  community  clothed 
with  extensive  civil  authority;  and  a 
community  of  that  kind  is  sometimes 
called  a 'political,' sometimes  a  'munici- 
pal.' and  sometimes  a  *  public '  corpora- 
tion." Ang.  &  A.  Corp.  §  14.  Bouvier  de- 
fines a  "municipal  corporation"  thus:  "A 
pulillc  corporation,  created  by  govern- 
ments for  political  purposes,  and  having 
subordinate  and  local  powers  of  legisla- 
tion ;  e.  if.,  a  county,  town,  city,"  etc. 
Bnuv.  Law  Diet.  nU'ck,  in  hlsrecent  Law 
Dictionary,  defines  a  "  municipal  corpora- 
tion" as  "a  public  corporation,  created 
by  government  for  political  purposes, 
and  having  subordinate  and  local  powers 
of  legislation;  e.  ff.,  a  county,  town, city," 
etc.  Dill.  Mud.  Corp.  §  2U,  after  some  gen- 
eral remarks  ou  the  subject  of  corpora- 
tions and  municipal  corporations,  says: 
"We  may  therefore  define  a  'municipal 
corporation,'  Id  its  historical  and  strict 
sense,  to  be  the  incorporation  by  the  au- 
thority of  the  government  of  the  inliabit- 
ants  of  a  particular  place  or  district, 
and  authorising  tliem,  in  their  corporate 
capacity,  to  exercise  subordinate,  specified 
powers  of  legislation  andregulation  with 
respect  to  their  local  and  Internal  con- 
cerns." So  far,  this  description  may  well 
include  counties.  Abbott's  definition 
specifies  counties  us  having  these  subordi- 
nate and  local  powers  of  legislation. 
But  Dillon  distinguishes  between  countips 
aud  municipal  corpoTatiuna  proper,  as  be 
terms  them,  thus:  "Sec.  22.  Corporations 
intended  to  assist  in  the  conduct  of  local 
civil  government  are  sometimes  styled 
'  political,'  souietinies  '  public,'  sometimes 
'civil.'  and  sometimes  'municipal,'  and 
-certain  kinds  of  them,  with  very  restricted 


powers,  'quasi'^  corporations, — all  these 
by  way  of  distinction  from  'private'  cor- 
porations. All  corporations' intended  a« 
agencies  in  the  admlnistratioD  of  civil 
government  are  put>Iic,  as  distinguished 
U'oni  private,  corporations.  Thus  an  in- 
corporated scboul-dlstrlct  or  county,  as 
well  as  city,  is  a  public  corporation ;  but 
the  school- district  or  county,  properly 
speaking,  is  not,  while  the  city  is,  a  mu- 
nicipal corporation."  In  section  10  he  re> 
ters  to  road-districts,  school-districts,  aud 
counties,  as  well  as  to  cities  and  towns, 
as  "our  municipal  institutions."  And  In 
section  2H  be  quotes  from  the  case  of  Ham- 
ilton Co.  V.  Mighels,  7  Ohio  St.  109,  con- 
firming the  distinction  between  municipal 
corporations  proper  and  quasi  corpora- 
tions, such  as  counties.  In  this  quota- 
tion the  court  calls  a  county  a  "municipal 
organization. " 

There  is  a  numerous  line  of  decisions  to 
the  effect  that  counties  are  municipal  cor- 
porations. One  Iowa  case  goes  to  the  ex- 
tent of  saying  that  the  expression  has 
never  been  construed  otherwise.  Land 
Co.  V.  Carroll  Co..  39  Iowa,  166.  The  su- 
preme court  of  the  United  States  contin- 
ually Includes  counties  with  municipal 
corporations.  On  the  other  hand,  there 
are  a  number  of  decisions  of  state  courts 
holding  the  reverse.  In  the  case  of  State 
V.  LetHngwell,  54  Mo.  46-5,  the  opinion 
truatslearuedly  of  the  meaning  ol  the  word 
"municipal."  I  quote:  "  We  thus  perceive 
that  there  are  not  only  two  classes  of 
public  civil  corporations,  but  the  word 
'municipal' has  a  double  meaning,— one 
a  narrow,  confined  meaning,  as  relating 
to  a  muBicipiiim,  or  free  town,  or,  us  we 
should  say  in  the  present  age,  relating  to 
towns,  cities,  and  villages;  and  another 
broader  and  more  usual  signification,  re- 
lating to  the  state  or  nation.  And  there- 
fore, while  the  words  'municipal  corpora- 
tions' have  a  well-defined  meaning,  and 
embrace  cities,  towns,  and  villages,  and 
nothing  more,  the  words  are  not  equiva- 
lent at  all  to  those  other  words,  'for  mu- 
nicipal purposes.'  The  latter  embrace,  by 
the  common  speech  o(  men,  before  and 
since  the  days  of  Blarkstone,  state  or  na- 
tional purposes.  And  therefore,  while 
municipal  corporations  are  for  municipal 
purposes,  there  are  other  corporations  for 
municipal  purposes  that  are  nut  strictly 
municipal  corporations. "  To  this  it  may 
well  be  added  that  t>efore  and  ever  since 
the  time  when  the  celebrated  decree  went 
out  from  C»sar  Augustus  that  all  the 
world  should  be  taxed,  (meaning  en- 
rolled;) aud  when  Joseph,  also,  went  up 
from  Galilee,  out  of  the  city  of  Nazareth, 
into  Judea,  unto  the  city  of  David,  which 
is  culled  Bethlehem,  (because  he  was  of 
the  house  and  lineage  of  David.)  to  be 
taxed,  with  Mary,  his  espoused  wife,— the 
word  "muu/c/p/BDj,"  and  its  derivatives, 
"municipal"  and  "municipality,"  have 
been  used  to  indicate  not  only  urban  dis- 
tricts, but  rural  districts  as  well.  And 
never  was  the  governmental  power  im- 
plied in  the  word  " muntriftlum"  necessHrl- 
ly  confined  in  its  operation  to  the  urbn  or 
''ity  proper.  Municipinm  has  been  freely 
translated  "a  free  city,"  referring  to  the 
time  of  the  Roman  domination,  when  the 
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tree  city  was  tbe  exception.  While  Rome 
was  «xtendinK  bar  empire  by  force  of 
arms,  when  it  was  said  of  ber  that  sbe 
bad  conquered  a  city,  it  often  meant  that 
she  had  Bubjugated  a  tribe  or  a  nation, 
and  had  added  to  her  dominions  •  prov- 
ince. And  when,  in  ber  early  history.  It 
was  said  she  had  tonnded  a  city,  it  meant 
she  had  established  a  colony.  And  if  she 
permitted  the  residents  of  tbe  conquered  or 
ne  w  ly-settled  conn  try  to  exercise  some  gov- 
ernmental powers,  and  hold  some  of  tbe 
offices,  then  their  city,  with  as  much  snr- 
roundlni;  country  as  they  could  bold  with 
the  strong  hand  against  neighboring 
tribes  and  powers,  became  a  mvnicipiutn, 
invested  with  some  powers  of  local  gov- 
ernment and  home  rule,  but  always  sub- 
ject to  tbe  supreme  authority  at  Rome. 
Thus  it  is  in  entire  accordance  with  the 
original  and  early  use  of  the  word  " luu- 
nicTpiam"  and  its  derivatives  that  they 
should  apply  to  state  or  national  mat- 
ters, as  the  MiBsoari  court  says,  and  that 
municipal  law  should  be,  as  Blackatone 
teaches,  the  law  of  a  state  or  a  nation,  as 
distinguished  from  international  law,  and 
should  inclndn,  as  it  does,  the  entire  inter- 
nal polity  or  system  of  administration  of 
a  state  or  government.  And  bow,  in  that 
system  of  administration,  a  subordinate 
public  and  political  corporation,  perform- 
ing eovernmental  functions  to  the  extent 
of  its  territorial  boundaries,  can  be  a 
"municipal  institution, "  in  the  language 
of  Dillon,  or  a  "municipal  organization," 
In  the  language  of  the  supreme  court  of 
Ohio,  and  not  be,  at  tbe  same  time,  and 
in  the  same  sense,  a  "municipal  corpora- 
tion "as  well,  I  leave  for  those  who  are 
skilled  In  polemics  to  discuss.  It  is  be- 
yond my  capacity.  The  problem  is  to  ex- 
plain bow  tbe  municipal  character  can  at- 
tach to  tbe  corporation  as  an  institution 
or  as  an  orgauizntlon,  and  not  attach  to 
it  as  a  corporation  as  well.  At  the  same 
time  It  Is  perfectly  competent  for  any  leg- 
islature or  any  author  to  use  the  words 
in  their  restricted  sense,  as  Including  only 
incorporated  cities  and  villaRes.  This  is 
what  Judge  Dillon  has  done,  it  seems, 
chiefly  for  convenience  of  classitication  or 
limitation  In  treating  tbe  subject.  He 
says:  "Tbe  phrase  'municipal  corpora- 
tions,' In  tbe  contemplation  of  this  treat- 
ise, has  referenre  to  Incorporated  villages, 
towns,  and  cities,  as  distinguished  from 
other  public  corporations,  sucb  as  coun- 
ties, and  quasi  corporations."  Dill.  Mun. 
Corp.  S  22.  Under  tbe  able  leadership  of 
Dillon  this  use  of  the  phraso  Is  evidently 
increasing.  It  Is  adopted  In  tbe  constitu- 
tion of  the  state  of  California,  and  ber 
courts  hold,  in  consequence,  that  In  ber 
laws  this  use  is  to  be  understood,  unless 
tbe  contrary  meaning  appears.  Tbe  same 
Is  true  of  some  other  states.  Oar  own 
constitution  makes  this  distinction  by 
providing  In  one  article  for  tbe  organisa- 
tion of  counties  and  in  another  for  munic- 
ipal corporations.  Tbe  phrase,  bow- 
ever,  has  always  been  a  convenient  one, 
in  its  more  general  sense,  as  Indicating  all 
corporations  exercising  governmental  and 
local  functions;  and  we  have  no  other 
word  to  take  tbe  place  of  "  municipal "  in 
this  nae  of  the  word.    "Public*  will  not 


do.  Some  public  corporations  exercise  no 
govemmencal  functions.  "Political*  la 
not  appropriate.  "Civil"  to  atlU  further 
off.  The  result  to,  it  w*  oae  tbe  words 
"municipal  corporations*  in  either  sense, 
we  must  explain  which,  as  Dillon  has 
done,  in  order  to  be  understood.  And 
when  we  find  the  words  In  any  statute 
law,  or  in  any  treatise,  where  it  Is  not  de> 
fined,  we  must  determine  the  meaning  by 
tbe  connection.  And  tbe  words  in  tbdr 
more  enlarged  application,  including 
counties,  townships,  school-districts, 
road-dlstrlcts,  etc.,  are  so  convenient  in 
use  that  they  can  hardly  be  dispensed 
with,  and  people  will  not  dispense  with 
that  use  of  them,  and  statute  law  cannot 
abolish  it.  And  the  word  "  municipal, "  in 
this  and  similar  connections,  as  signifying 
governmental  and  local,  cannot  be 
spared.  Even  sucb  astute  authorities  as 
Judge  Dillon  and  the  Ohio  supreme  coort 
will  malce  this  use  of  the  word  "munici- 
pal," even  while  protesting  against  It. 
Judge  Cooley  devotes  a  long  chapter  to 
"the  several  grades  of  municipal  govern- 
ments," treating  thereunder  of  incorpo- 
rated cities  and  villages,  and  of  connties, 
towns,  (townships,)  school-districts,  and 
road-districts;  and  he  continually  uses 
tbe  phrases  "municipalities,"  "municipal 
organizations,"  and  municipal  corpora- 
tions,"  to  Include  all  these  governmental 
agencies.  Cooley,  Const.  LIm.  224-312. 
Tbe  same  thing  maybe  observed  of  law- 
writers  generally.  There  never  was  a 
time  when  these  words  were  not  used  In 
this  sense,  and  this  Is  probably  what  the 
Iowa  court  meant  in  saying  they  bad 
never  been  construed  In  any  other.  It  Is 
evident  that  either  use  of  the  words  Is 
proper,  and  sustained  by  good  authority. 
And  which  use  is  meant  in  any  given  case 
must  be  determiued  by  the  connected 
language  and  subject-matter. 

Then  let  us  examine  sections  3054  and 
3055  a  little  further.  These  sections  are  in- 
timately connected,  similar  in  language, 
and  must  be  construed  together.  They 
are  parts  of  one  scheme  to  prevent  and 
remedy  illegal  taxation.  The  proviso  to 
section  3055  reads:  "Provided,  that  when 
tbe  money  derived  from  said  taxes  or  as- 
sessments has  been  actually  paid  over  to 
any  municipal  corporation,  for  whose  use 
and  benefit  it  was  levied  or  collected,  then 
an  action  shall  be  brought  against  said 
municipal  corporation  to  recover  said 
taxes  or  assessments."  Let  us  consider 
further  In  this  connection  the  claim  of  de- 
fendant In  error  that,  admitting  tbe  coun- 
ty to  be  a  municipal  corporation,  it  can- 
not be  sued,  under  this  proviso,  for  tbe 
two-mill  school  tax,  because  this  tax  waM 
not  levied  or  collected  for  tbe  use  and  tien- 
eflt  of  the  county,  but  was  levied  and  col- 
lected for  the  use  and  benefit  of  the  school- 
districts.  If  this  last  proposition  Is  correct 
under  section  3055,  It  mast  also  be  correct 
under  section  8064.  Let  us  not  forget  the 
language:  "Sec. 3054.  Actions  toenjointhe 
illegal  levy  of  taxes  must  be  brought 
against  tbe  corporation  or  person  for 
whose  use  and  benefit  the  levy  to  made; 
and.  If  the  levy  would  go  upon  the  tax- 
list,  tbe  county  treasurer  must  be  Joined 
In  the  action. *  Corpoiations  may  be  sued 
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under  tbia  aection,  whether  they  are  oiunic- 
Ipal  corporatiuns  ur  not;  and  8chu;)l-<1Id- 
tricts  are  admitted  to  be  curpurationN. 
They  are  expremily  made  so  by  statute. 
Then,  aceorilitig  to  the  posltiuii  of  defend- 
ant in  error,  If  plaintiff  in  error,  or  any 
other  tas-payer,  had  proceeded  to  eiijulu 
this  alleged  illegal  levy,  he  would  have 
been  compelled  to  sue  every  scbool-diHtrlct 
In  the  county,  joining  the  county  treas- 
urer, in  order  to  enjoin  the  levy  of  the 
tvi'u-mill  school  tax.  What  actions  he 
ahoald  have  brought  to  enjoin  the  levy  of 
the  other  taxes  alleged  to  be  illegal  defend- 
ant In  error  does  not  dlscusH.  But,  fur- 
ther, suppose  actions  in  this  or  any  other 
case  where  the  levy  of  the  county  school 
tax  1b  claimed  to  be  illegnl  to  be  brought 
against  all  the  scIiool-districtB  in  the  coun- 
ty, joining  the  county  treasurer,  and  sup- 
pose the  school-districts  all  brought  Into 
court  by  proper  processes  to  answer  peti- 
tions for  perpetual  Injunctious  restraining 
them  all  from  levying  a  tax  for  the  sup- 
port of  the  common  schools  in  the  county. 
Wliat  would  tlieir  answers  be?  Would 
they  not  say:  "We  are  not  making  or 
procuring  any  levy  of  any  tax  for  the  sup- 
port of  the  common  schools  of  the  county, 
and  could  not  if  we  wished  to.  It  is  all 
that  we  can  do  to  look  after  the  schools 
within  onr  respective  boundaries.  The 
tax  you  complain  about  rests  in  tlio  dis. 
cretioQ  of  the  board  of  county  commis- 
sioners to  levy  or  not  to  levy.  We  have 
not  the  meaua  of  knowing  what  their 
action  will  be,  or  of  preventing  it  if  we 
knew,  and  knew  it  to  be  illegal;  and  we 
don't  think  you  have.  And  we  think  your 
sworn  petition  must  have  been  verified, 
and  your  nfhdavit  for  an  injunction  must 
bare  been  made  at  a  venture."  Or  sup- 
pose, by  default  or  otherwise,  injuuctions 
against  the  school-districts  and  county 
treasurer  should  be  ordered  and  made  per- 
petual, restraining  them  from  making  or 
procuring  any  levy,  what  possible  effect 
could  that  have  on  the  action  of  the  board 
of  county  commissioners  as  to  the  levy  of 
the  county  tax  tor  the  support  of  the  com- 
mon schools  in  their  county?  Neither 
Hcbool-districts  nor  the  county  treasurer 
could  control  the  action  of  the  board  in 
this  particular  If  they  tried.  The  law 
gives  the  county  commissioners  authority 
to  levy  this  tax,  and  no  school-district  or 
county  treasurer  has  anything  to  say 
about  it.  Should  the  board  proceed  to 
levy  a  tax  excessive  or  otherwise  illegal, 
the  school-districts  cannot  prevent  it. 
The  suits  against  them,  and  the  Injunc- 
tions running  against  them  and  the  coun- 
ty treasurer,  are  simply  nugatory  and 
nseless.  What  a  succession  of  calamities, 
unforeseen  and  numberless,  follows  the 
single  error  of  eating  the  forbidden  fruit! 
What  a  succession  of  absurdities  follow  in 
the  train  of  a  single  error  in  the  construc- 
tion of  a  statute!  All  these  absurd  conse- 
quences follow  from  the  single  error  of 
calling  a  county  tax  for  the  support  of  the 
common  schools  in  the  county  a  school- 
district  tax,  or  a  tax  for  the  use  and  ben- 
efit of  the  school-districts.  And,  besides, 
we  hare  been  told  of  the  hardship  of  com- 
pelling the  tax-payer  to  bring  suits  against 
each  school-district  in  the  county  for  the 


recovery  of  the  Illegal  exaction  after  it 
Iiad  been  distributed.  This  la  a  menacing 
phantom,  but  shadowy,  conjured  up  in 
the  gloomy  atmosphere  of  the  same  error; 
an  error  that  was  laid  to  rest  by  the  decis- 
ion iu  the  case  i>f  Moure  v. County  Cora'rs, 
supra,  and  now  for  the  firat  time  resur- 
rected. There  is  no  school-district  tax  in 
question.  School-district  taxes  can  be  au- 
thorized only  by  the  vote  of  the  electors 
of  a  district.  Tliey  need  not  be  the  same 
in  different  districts,  and  seldom  are.  But 
this  has  nothing  to  do  with  the  tax  not 
exceeding  three  mills  on  the  dollar,  author- 
ized by  the  sixth  subdivision  of  section 
8768  of  tlie  Bevised  Statutes.  This  is  a 
county  tax,  levied  and  collected  by  the 
county,  for  its  own  use  and  benefit,  and 
used  by  it  in  the  discharge  of  its  own  obli- 
gation, created  and  imposed  by  the  law, 
to  do  something  for  the  support  of  the 
common  schools  in  the  county;  as  legiti- 
mate a  purpose  of  county  taxation  as 
poor  and  lunatic,  roads  and  bridges,  or 
district  courts. 

It  Is  argued  that  it  is  the  policy  of  the 
law  to  give  to  the  tax-payer  a  simple  and 
effective  remedy  to  recover  buck  the  illegal 
tax  in  a  single  action  against  the  collect- 
or. I  agree  that  it  is  the  policy  of  the 
law  to  give  the  tax-payer  a  simple  and 
effective  remedy,  but  not  necessarily 
against  the  collector.  It  is  the  poil'-y  and 
declared  purpose  of  the  law  that  the  ille- 
gal tax  should  be  recovered  back;  not 
that  the  collector  should  be  mulcted  in 
damages  after  the  tax  is  out  of  his  reach. 
To  recover  back  the  tax  the  suit  must 
reach  it  where  It  is,  not  grope  for  it  where 
it  is  not,  nor  3'et  seize  upon  some  substi- 
tute for  it,  and  declare  that  the  substitute 
is  the  tax  itself.  When  the  county  has  re- 
ceived the  tax,  how  can  a  judgment 
against  the  collector  or  his  personal  rep- 
resentative be  a  recovery  of  the  tax? 
What  is  such  judgment,  more  than  dam- 
ages against  the  collector  and  in  favor  of 
the  tax-payer?  It  may  be  said  that  the 
collector  would  have  a  right  to  recoup 
from  other  funds  in  his  hands.  However 
this  may  be,  and  it  is  extremely  doubtful, 
to  say  the  least,  the  fact  8tare.<)  us  in  the 
face  that  he  may  go  out  of  ofhce  without 
the  necessary  funds.  He  cannot  withhold 
a  fund  to  await  coutingencies.  He  is 
obliged  continually  to  pay  out  money  col- 
lected for  taxes  according  to  law.  He 
may  die  without  funds,  and  leave  to  his 
personal  representative  a  ruinous  burden, 
and  without  hope  of  relief,  according  to 
the  theory  of  defendant  in  error,  that  a 
county  cannot  be  sued  to  recover  back 
illegal  taxes,  but  that  the  collector  and 
Ills  personal  representative  only  are  lia- 
ble. It  is  the  policy  of  the  law  to  do  jus- 
tice to  the  tax-payer,  but  not  by  doing  in- 
justice tosomeoneelse.  There  Is  evidently 
a  settled  policy  to  do  simple  justice  to  all 
concerned.  There  is  no  just  or  plausible 
reason  why  a  county  collector  should  be 
held  liable  for  the  amount  u(  an  illegal  tax 
honestly,  though  It  may  be  mistakenly, 
collected  by  him,  and  paid  over  to  the 
county, and  used  by  it,  and  which  he  may 
never  be  able  to  recover  back.  There  Is 
no  reason  why  an  incorporated  city  or 
Tillage  should  be  held  to  pay  back  an  ille- 
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gal  exaction,  effected  in  the  name  of  the 
taxing  power,  that  dues  not  apply  with 
equal  force  In  the  case  ot  a  county.  The 
proviso  to  section  3055  shows  a  policy  to 
do  simple  justice,  by  reletisitig  the  collector 
and  his  pei-sonat  reprnsentatlTefrotn  the 
burden  oJ  ala  wsuit,  withprospectivedam- 
agi's,  wlien,  in  the  apparent  discharge  of 
un  impel atlvo  duty  under  tl)e  law,  the  col- 
lector has  collected  and  paid  over  money, 
and  by  holding  liable  the  municipal  cor- 
poration which  has  received  and  used  the 
money  to  which  It  was  not  entitled.  Sim- 
ple justice  and  the  clear  policy  ot  the  law 
require  the  applicatinii  of  the  same  rule  to 
all  corporations  exerciHing  the  govern- 
mental function  of  taxation  within  their 
territorial  limits,  and  that  tlie  phrase 
"mnnictpal  corporations"  should  he  con- 
strued accordingly.  This  is  simple  justice. 
It  it  be  a  liberal  construction  ot  the  phrase, 
the  law  requires  a  liberal  construction  to 
lie  givon  when  necessary  to  enable  the 
parties  to  obtain  Justice.  But  it  is  really 
a  construction  according  to  the  evident 
Intent  and  purpose  of  the  law, rather  than 
a  liberal  construction.  No  word  is  con- 
strued oat  ot  its  usual,  well-establlKhed 
meaning.  But  ltisclalmedthat,The  treas- 
urer being  collector,  as  soon  as  the  tax  is 
collected.  It  is,  in  effect,  paid  over  to  the 
county;  and,  if  the  county  Is  liable  to  suit 
tor  the  money  as  soon  as  collected.  It  ren- 
ders of  no  effect  the  provision  of  the  law 
that  the  collector  or  his  personal  repre- 
sentative may  be  sued  for  it.  As  to  the 
county  taxes,  as  our  statute  stands  at 
present,  this  is  true;  and  it  is  a  matter  ot 
congratulation  that  Itlstrue.  It  would  be 
more  in  accordance  with  simple  Justice  it 
it  were  true  ot  all  taxes,  and  at  all  times, 
and  that  the  person  or  corporation  bene- 
ficially interested  should  always  boar  the 
burden  of  the  litigation,  premising  simply 
that  the  collector  has  acted  in  good  faith. 
But  prior  to  1882  the  sheriff  was  county 
collector.  We  know  not  bow  soon  the 
collection  ot  the  county  taxes  may  be  talt- 
en  from  the  treasurer,  and  given  to  some 
other  officer;  but  this  consideration  ap- 
plies only  to  county  taxes.  The  county 
collector  is  also  collector  ot  state  taxes 
and  school-district  taxes,  as  onr  laws  now 
stand,  and  may  be  constituted  collector 
of  «)tner  taxes  by  any  legislature.  State 
and  territorial  taxes  are  and  have  been 
omtrolled  by  coiisiderutlons  entirely  dis- 
tinct from  those  governing  county  taxes, 
and  not  necessary  to  discuss  now.  This 
leaves  the  school-district  tax  the  onl.y  oth- 
er tax  collected  by  the  county  collector. 
This  tax  can  bo  authorized  only  by  vote 
ot  the  electors  of  the  district.  The  county 
commiHsiouers  are  said  to  mnke  the  levj', 
but  they  have  absolutely  no  discretion  as 
to  the  amount.  They  merely  make  an 
Hrltliinetlcal  calculation  from  datn  fur- 
nished. Their  problem  is  to  ascertain  and 
declare  bow  many  mills  on  the  dollar  ot 
the  assessed  value  ot  the  taxable  property 
of  the  district  will  be  necessary  to  raise 
the  amount  ot  the  tax  voted.  After  the 
tax  is  collected,  and  while  it  Is  in  the 
hands  of  the  collector,  there  seems  to  be 
no  question  that  he  may  be  sued  for  It  it  it 
is  claimed  that  It  Is  illegal.  But  by  the 
theory  ot  defendant  in  error  the  collector 


Is  liable  to  such  suit  after  the  money  is 
paid  over  to  the  school  district,  and  out 
ot  his  reach.  And  a  school-district  taking 
the  necessary  steps  to  procure  the  levy  of 
a  tax  for  its  own  use  and  benefit  may  he 
enjoined,  it  it  is  claimed  such  proceedings 
or  such  tax  would  be  illegal;  but  if  this 
is  not  done,  and  the  district  once  gets  the 
money,  it  can  never  be  recovered  back, 
but  the  innocent  collector  or  his  innocent 
personal  representative  must  stand  the 
loss,  and  repay  the  tax-payers.  8o,  ac- 
cording to  the  contention  ot  defendant  In 
error,  the  county  cannot  be  sued  for  coun- 
ty taxes  illegally  exacted,  nor  the  school- 
district  for  school-district  taxes  illegally 
exacted,  after  they  have  been  received  by 
the  county  or  school-district,  as  the  case 
may  be,  because  neither  school-district  nor 
county  is  a  rounicipal  corporation,  within 
the  meaning  of  the  statate.  Then  the  tax- 
payer is  necessarily  confined  to  his  octlon 
against  the  collector.  If,  as  is  usually  the 
case,  the  tax-list  Is  regular  on  its  face,  and 
the  common-law  rule  preyails  that  such  a 
tax-list  protects  the  collector,  then  the 
tax-pa.ver  l«>ses  his  money  without  reme- 
dy. But  If  it  should  be  held  that  the  com- 
mon-law  rule  is  abrogated  by  the  statute, 
and  the  collector  liable,  then  the  collector 
or  bis  personal  representative  loses  the 
money,  without  remedy;  and  the  county 
or  the  school-district,  as  the  case  may  be. 
becomes  the  beneficiary  and  partlreps  criin- 
ints  in  a  swindle,  or,  rather,  in  a  down- 
right robbery,  perpetrated  under  pretense 
of  taxation,  and  enforced  by  the  strong 
arm  ot  tbe  law.  If  this  Is  the  result  tu 
which  our  successive  legislatures  hare  at- 
tained in  the  cause  ot  justice,  they  have 
toiled  to  little  purpose. 

Sections  3054  and  3055  provide  relief 
against  Illegal  taxes  and  assessments  by 
actions  to  enjoin  their  levy  and  collection, 
and  to  recover  them  bock  when  collected. 
The  provisions  of  these  two  sections  are 
general  In  their  nature.  They  affect  prin- 
cipally the  remedy.  Thej-  do  not  purport 
to  define  what  is  an  illegal  tax  or  assess- 
ment, or  an  Illegal  levy  or  collection. 
They  moy  be  considered,  however,  as 
affecting,  incidentally,  the  right  of  action 
itself.  In  specifying  the  state  of  facts  un- 
der which  an  existing  right  of  action  shall 
be  available  against  certain  persons  or 
corporations.  There  is  a  section  occur- 
ring in  our  revenue  law  applying  only 
to  counties,  and  directly  affecting  and 
enlarging  their  liability.  It  reads:  "See. 
3>S21.  In  all  cases  where  any  person  shall 
pay  any  tax.  or  any  portion  thereof,  that 
shall  thereafter  be  found  to  be  erroneous 
or  illegal,  whether  the  same  be  owing  to 
clerical  errors  or  other  errors,  the  boord 
ot  county  commissioners  shall  direct  the 
treasurer  to  refund  thesHme  to  the  tax- 
payer; or,  in  case  any  real  property  sub- 
ject to  taxation  shall  be  sold  tor  payment 
of  any  such  erroneous  tax,  the  error  in 
tax  may  ntany  time  be  corrected  as  above 
provided,  and  shall  not  affect  the  validity 
of  the  sale,  but  such  property  phall  be  re- 
deemed by  the  county  as  hereinafter  sr  • 
forth."  This  section  is  special  to  coun- 
ties. Section  3055  is  In  entire  harmony 
with  it.  They  both  contemplate  thot  a 
county  which    has  exacted  and  received 
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an  iileenl  tas  shall  restore  It.  Section 
:)orir>  innkea  the  application  of  the  name 
principle  more  general,  and  evidently  in- 
i-lud«8  in  ItH  8cupe  nil  municipal  corpora- 
tions,notin  the  widest  oense  of  tbe phrase, 
aa  including  national  or  state  govern- 
iDtrnts,  cr  in  its  narrowest  and  most  re- 
rttrloted  sense,  as  including  only  incorpo- 
rated rities  and  villages,  hut.  In  the  tlme- 
lionored  and  popular  use  of  the  phrase, 
Including  the  county  itself  and  all  local 
public  corporations  within  It,  which  exer- 
cise local  and  governmental  functions. 

It  is  nrged  that  it  is  necessary  lor  plain- 
tin  to  sliow  payment  under  duress  and 
under  protest,  and  that  this  has  not  been 
•lone.  A  numlier  of  well-considered  cases 
hold  that  what  is  set  up  in  the  petitions 
in  this  case  Is  sofiicient  to  constitute 
Oiiress,  and  that  protest  is  not  necessary. 
But  section  3821  dispenses  with  all  consld- 
erattonfi  of  compulsion  and  protest.  All 
that  is  necessary  ia  that  the  tax  paid 
ahall  thereafter  be  found  to  t)e  erroneous 
or  illegal.  If  the  county  commissioners 
ao  find,  it  is  their  duty  to  direct  the  treaw- 
irer  to  refund  the  tax.  But  it  would  de- 
stroy the  effect  of  the  provision,  and  all 
uniformity  In  its  meaning  and  applica- 
tion, to  leave  this  finding  to  the  absolute 
discretion  of  tbccommissioners.  Such  find- 
ing may  be  by  tho  judgment  of  a  court  of 
competent  Jarls<'  )n,  as  the  result  of 
an  action. 

It  Is  urged  tUut  the  petitions  do  not 
show  a  proper  demand.  It  is  question- 
able whether  a  demand  is  necessary  under 
the  established  Wyoming  practice.  Under 
a  similar  statute  in  Iowa  demand  was 
held  mei^ly  to  affect  the  question  of  costs. 
However  this  may  be,  demand  is  alleged 
in  the  petitions  In  general  terms.  This 
is  sufficient  on  demurrer. 

I  conclode: 

1.  That  the  eonnty  taxes  in  question 
are  excessive  and  illegal. 

2.  That  the  county  of  Johnson  is  a  mu- 
nieipal  corporation,  within  the  meaning 
of  section  3055  of  the  Hevised  Statutes  of 
Wyoming. 

3.  That  this  action  is  properly  bronght 
against  the  board  of  the  county  commis- 
sioners of  the  eonnty  of  .lohnson. 

4.  That  the  trial  eonrt  erred  In  sustain- 
ing the  dem  urrer. 

5.  That  the  iudgraentshould  bereversed, 
and  the  demurrer  overruled,  and  the 
cause  remanded  for  further  proceedings. 


Ghamm  v.  Fishrr. 
(Supreme  Court  of  Wyoming.    Feb.  18,  1893.) 

APPSAL — JUDQMKXTS  AND    FiXAL,  ORDERS — PlSD- 

IN08  BT  Court. 
A  flndinff  by  the  court,  in  replevin,  that 
plaintiff  is  entitled  to  possession  of  tlio  goods 
and  one  cent  damages  Is  not  reviewable  under 
Code,  5  3128,  providintr  for  the  review  of  a  "judR- 
tnent,"  defined  by  section  2057  as  "tlie  Unal  de- 
termination of  the  rif^bts  of  tbe  parties, "  and  a 
"flnal"  order,  which,  under  section  .312(i,  is  one 
"affectinp;  a  substantial  right,"  and  which  "in 
pffect  determines  the  action,  and  prevents  a 
iudgmeat. " 

Error  to  district  court,  Tarbon  county. 

Ueplevin      by    Otto     Granini     against 

Charles  F.  Fisher.    There  was  a  finding 


by  theconrt  in  favor  of  plaintiff,  and  de- 
fendant brings  error.  Petition  in  error 
dismissed. 

Nellia  CortheU,  for  plaintiff  in  error. 
Lncey  &  Vau  L/evaatvi;  for  defendant  in 
error. 

Mbrrki.l,  J.  There  is  a  motion  of  de- 
fendant in  error  in  this  case  to  disnilss 
the  proceeding,  and  to  dismiss  the  peti- 
tion in  error,  for  the  reason  that  no  judg- 
ment or  final  order  was  ever  made  or  en- 
tered in  the  court  below.  It  is  claimed 
that  tbe  proceeding  in  error  is  premature. 
The  Code  provides  (section  3128)  that  "a 
lodgment  rendered  or  flnal  order  made  by 
tbe  district  court  may  be  reversed,  va- 
cated, or  modified  by  the  supreme  court, 
for  errors  appearing  in  the  record."  A 
judgment  is  defined  as  follows:  "A  judg- 
ment is  the  flnal  determination  of  the 
rights  of  the  parties  in  an  action;  and  a 
direction  of  a  court  or  judge,  made  or  en- 
tered in  writing,  and  not  Included  in  a 
judgment,  in  an  order."  Section  2f>n7.  A 
final  order,  which  may  be  appealed  from.  Is 
defined  in  these  words:  "An  order  affect- 
ing a  substantial  right  in  an  action,  when 
such  order  in  effect  determines  the  ac- 
tion and  prevents  a  judgment,  is  a  final 
order,  which  may  be  vacated,  modified,  or 
reversed  as  provided  in  this  chapter." 
Section  31 2<l.  In  this  case  it  is  sought  to 
reverse  what  purports  to  be  neither  an 
order  nor  a  judgment.  This  proceeding  in 
error  Is  pro80(!u ted  b.v  the  plaintiff  in  er- 
ror, by  his  petition  In  error,  from  find- 
ings of  fact  and  findings  of  law,  both  by 
the  court.  These  findings  are  not  lu  the 
form  of  an  order,  and  cannot  be  consid- 
ered as  constituting  an  order,  and  espe- 
cially not  a  flnal  order,  which  may  be  va- 
cated by  proceedings  In  error.  They  do 
not  "determine  the  action  and  prevent  u 
judgment."  They  may  be  sufficient  to 
authorize  a  judgment,  and  may  actually 
authorize  a  Judgment;  but  they  certainly 
do  not  prevent  It.  But  the  principal  con- 
tention of  plaintiff  in  error  upon  the  mo- 
tion to  dlBiniss  ia  that  tbe  findings  consti- 
tute a  judgment.  Tbe  action  Is  replevin. 
The  findings  of  law  are  to  the  effect, 
among  other  things,  that  the  plaintiff  be- 
low (defendant  In  error  bere)  was  entitled 
to  the  possession  of  the  property  in  con- 
troversy, and  to  the  nominal  damage  of 
one  cent.  The  findings  are  certainly  not 
in  the  form  of  a  Judgment,  and  do  not 
purport  to  he  a  judgment.  No  formal 
judgment  was  ever  rendered  or  entered 
upon  these  findings.  But  it  is  urged  that 
these  findings  of  law  that  plaintiff  bolow 
was  entitled  to  the  possession  of  the 
property  and  nominal  damages  is,  in 
itself,  a  judgment.  We  cannot  agree  to 
this  view.  "A  Judgment  Is  the  final  de- 
termination of  the  rights  of  the  parties  in 
action."  These  findings  may  be  said  to 
l)e  a  determination  of  the  rights  of  tbe 
parties,  but  not  final,  until  judgment  Is 
rendered  and  entered  thereon.  The  best- 
considered  cases  hold  that  appellate  pro- 
ceedings are  premature  If  instituted  before 
the  entry  of  the  judgment,  though  after 
its  rendition,  (Home  for  Inebriates  v. 
Kaplan.  [Cal.]  24  Pac.  Rep.  119;  Lodge  v. 
Twell,  135  U.  S.  232,  10  Sup.  Ct.  Rep.  745; 
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Sweet  V.  Merki,  27  HI.  App.  245:)  or  pend- 
ing a  new  trial,  (Colchen  v.  Nlnde,  120  Ind. 
88,  22  N.  B.  Rep.  94;  Webster  v.  Splndler, 
3C  Mo.  App.  355. )  The  findings  ot  fact  and 
of  law  by  the  trial  court  do  not  constitute 
a  judgment  rendered  or  final  order  made, 
in  the  meaning  of  section  3128  ot  the  Code. 
Therefore  the  proceedings  in  error  are  con- 
sidered prematare,  and  the  petition  in  er- 
ror must  be  dismissed.  The  petition  in 
error  is  dismissed,  and  the  cause  is  re- 
luanded. 

CoNAWAY  and  Scott,  JJ.^  concur. 


DoLOBBS  No.  2  Land  i 
Haetman. 


'AL.  Co.  ▼. 


(Supreme  Court  of  Colorado.     Harch  21,  1892. ) 

Emikbnt  Domain— Costs— Fossbssion  befobe 
Paykent. 
1.  Under  the  constitution,  resiwndent,  whose 
property  is  talien  against  his  wlU  through  con- 
demnation proceedings,  is  entitled  to  recover  his 
<!ouit  costs  reasonably  incurred  in  such  proceed- 
ings. The  common-law  rule  forbidding  the  re- 
covery of  costs  by  either  party  in  actions  at  law 
does  not  control. 

'2.  But  trial  courts,  in  this  as  well  as  in 
other  proceedings,  possess  discretionary  power 
to  refuse  a  taxation  in  respondent's  favor  of 
costs  contumaciously  or  unreasonably  incurred; 
and  the  legislature  may  make  a  reasonable  regu- 
lation imposing  upon  him  the  payment  of  costs 
Incurred  upon  an  appeal  by  him  from  the  award. 

3.  The  costs  in  question  are  a  part  of  the  judg- 
ment, which  judgment  is  always  conditional. 
If  petitioner  elects  to  take  the  title,  or  if  he  has 
secured  preliminary  possession  under  the  statute, 
tbe  deposit  which  he  is  required  to  make  covers 
costs  Incurred  by  respondent,  as  well  as  the  value 
of  the  property  taken,  and  no  execution  is  neces- 
sary. 

4.  Where  judgment  is  entered  for  petitioner, 
and  he  obtains  possession  of  the  property  with- 
out payment  of  the  costs  award  ...^  respondent, 
such  possession  is  to  that  extent  illegal. 

(SyUabus  by  the  Court.) 

Appeal  from  La  Plata  county  court. 

Condemnation  proceedings  by  the  Do- 
lores No.  2Land  &  Canal  Company  against 
George  W.  Hartnian.  From  a  Judement 
allowing  defendant  his  costs,  plaintiff  ap- 
peals. Reversed,  and  new  Jndgment  di- 
rected. 

Perry  A  Carpenter,  tor  appeMant.  Ras- 
sell  &  McCloskey,  for  appellee. 

Helm,  J.  Dpon  the  oral  argument,  all 
iiuestions  raised  by  the  assignments  of 
error  and  briefs  were  abandoned  save  the 
one  relating  to  costs.  This  is  a  proceed- 
ing ander  the  eminent  domain  statute, 
and  the  order  of  the  court,  which  for  all 
practical  purposes  constitutes  the  final 
judgment,  allowed  respondent,  Hartman, 
the  owner  of  the  premises  condemned, 
his  court  costs  expended  in  connection 
therewith.  It  is  contended  that,  in  con- 
demnation proceedings  under  our  statute, 
neither  part.y  can  recover  costs,  and  hence 
that  the  order  of  the  court  is  In  this  re- 
spect erroneous.  The  eminent  domain 
act  is  entirely  silent  upon  this  subject; 
and  there  are  decisions  which  hold  that, 
under  these  circumstances,  the  curamon- 
law  rule  forbidding  the  recovery  of  costs 
by  el iher  party  in  actions  at  )aw  is  deci- 
e<ive   against   sacb   recovery.     Metier   v. 


Railroad  Co..  87  N.  J.  Law,  222;  Glfford 
V.  Dartmouth,  120  Mass.  136.  These  cases 
proceed  upon  the  theory  that  condemna- 
tion proceedings  are  governed  by  the  coHt 
rule  prevailing  at  law,  rather  than  that 
existing  in  equity.  If  correct  In  this  par- 
ticular, they  would  settle  the  question  at 
bar,  were  it  not  for  a  constitutional  in- 
hibition, which  is,  in  our  judgment,  perti- 
nent and  controlling.  Section  15  of  the 
bill  of  rights  declares,  inter  mUh,  "that 
private  property  shall  not  rie  taken  or 
damaged  for  public  or  private  use  with- 
out just  compensation, " — a  declaration 
which  is  repeated  at  the  beginning  of  the 
eminent  domain  act.  The  undeniable  In- 
tent of  this  provision  is  to  securethe  land- 
owner, whose  nropeity  is  taken  against 
his  will,  a  fair  compensation  tberefnr. 
It  cannot  have  been  the  purpose  of  the 
constitutional  convention  to  require  pay- 
ment by  the  owner  of  costs  reasonably  in- 
cnrrpd  In  the  proceeding  whereby  his 
premises  are  taken.  In  some  instances, 
such  costs  will  amount  to  nearly  or  quite 
as  much  as  the  compensation  awarded. 
But,  If  the  owner  must  disburse  for  costs 
the  money  received  for  his  land,  the  com- 
pensation cannot  be  regarded  as  "just," 
within  the  meaning  ot  the  constitntional 
guaranty.  However  it  might  he  as  to  at- 
torney's fees  and  other  like  expensei),  we 
do  not  hesitate  to  say  that  the  spirit  of 
the  constitution  clearly  covers  the  class  of 
expenses  usoally  taxed  as  costs.  Hence, 
though  it  be  conceded  that  the  statute  re- 
lating to  costs  in  ordinary  civil  actions 
cannot  apply,  courts  should  nevertheless 
award  them  to  respondents  In  condemna- 
tion proceedings.  We  do  not  assert  that. 
If  respondent  appeals  from  an  award,  the 
legislature  or  court  ma.r  not  make  a  rea- 
sonable regulation  or  order  requiring  him, 
under  proper  circumstances,  to  bear  the 
whole  or  a  part  ot  tbe  costs  ot  the  ap- 
peal. Upon  this  subject,  see  generally, 
Lewis,  Era.  Dom.  §559;  Mills,  Em.  Dou. 
(2d  Ed.)  §  335;  Railroad  Co.  v.  Bull.  2l> 
111.  218:  Railroad  Co.  v.  Gross,  31  Hun. 
83;  Railroad  Co.  v.  Dnnlap,  47  Micb.  456, 
11  N.  W.  Rep.  271.  Nor  does  the  foregoing 
view  burden  petitioner  with  tbe  payment 
of  costs  contumaciously  or  unrea8onabl,v 
incurred  by  a  respondent  during  the  prog- 
ress of  the  proceedings.  Such  costs  are 
not  legitimately  a  part  of  the  constitn- 
tional compensation,  and  trial  courts  pos- 
sess discretionary  power  to  refuse  a  taxa- 
tion thereof.  A  further  question  arises  in 
this  connection  from  the  peculiar  phrase- 
olog.v  employed  in  the  court's  judgment  or 
order.  The  language  Is:  "Ordered  and 
adjudged  that  petitioner  take  and  have 
possession  of,  and  hold  and  use,  •  •  • 
the  premises  described  in  the  verdict  of 
the  jury,  to-wit,  •  •  •  upon  payment 
of  full  compensation  as  ascertained  by 
said   jury,    to-wit.    •    »    •    and    alt    the 

costs  of  this  proceeding,  taxed  at  f . 

and  hereof  let  execution  issue."  A  re- 
versal Is  insisted  upon  on  account  of  the 
concluding  clause,  authorizing  the  issue  of 
an  execution.  The  judgment  in  condem- 
nation proceedings  is  always  conditi'tn- 
al.  Thereunder  petitioner  may  pay  the 
award,  and  take  title  to  the  property;  or 
be  may   abandon   the  proceedings,  and 
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thas  Incur  no  liability  for  the  gum  award- 
ed as  tile  value  ol  the  property.  And  this 
it)  true,  even  in  cases  wbem,  by  virtue  of 
the  statute,  he  has  obtained  preliminary 
pussesalon  pending  trial.  Railroad  Co. 
V.  Lamboro,  8  Culu.  880,  8  Fac.  Rep.  582. 
Tlie  Htatute  provides  preciueiy  how  the 
L-onditlonal  jud^meot  ehall  be  enforced. 
Before  title  paiiHtB,  and  the  petitioner  se- 
cures possession  or  use,  he  must  pay  the 
compenBution  awarded,  including,  under 
the  constitution,  costs  of  respondent  rea- 
sonably incurred,  to  which  event  no  exe- 
cution is  necessary.  It  petitioner  avails 
lilmsext  ot  the  preliminary  possession  pro- 
vision oi  the  law,  he  must  first  deposit  in 
court  a  sum  sufficiently  large  to  cover  tlie 
constitutional  compensation,  which  in- 
cludes the  costs  mentioned;  and  in  this 
event,  also,  no  execution  is  needed.  These 
statutory  requirements  probably  account 
for  tbe  absence  of  any  direct  or  express 
language  in  tbe  act  concerning  execu- 
tions. It  should  perhaps  be  obwerved,  in 
passing,  that  our  statute  differs  some- 
what from  that  ot  Illluois,  referred  to 
in  Railway  Co.  v.  Teters,  68  111.  144, 
and  other  Illinois  cases.  It  is  unneces- 
sary to  determine  at  the  present  time 
whether  an  execution  luiKht  not  issue  for 
costs  incurred  by  respondent  where  there 
has  been  no  preliminary  possession,  and 
where  petitioner  abandons  the  proceed- 
ing, or  for  costs  incurred  subsequent  to 
tlie  final  Judgment.  It  would  seem  that 
the  law  should  furnish  respondent  some 
appropriate  remedy,  under  such  circum- 
stances. Tbe  judgment  in  this  case  di- 
rected payment  of  costs  as  well  as  pay- 
ment ot  tbe  sum  awarded  by  the  Jury  as  a 
condition  precedent  to  the  taking  of  pos- 
Hecsion  and  holding  and  use  ot  the  prem- 
ises. If  such  possession  was  obtained, 
and  tbe  property  is  held  and  used  with- 
out compliance  with  the  Judgment  in  this 
regard,  petitioner's  action  is  so  far  illegal. 
The  fact  that  petitioner  prosecuted  this 
appeal  in  no  way  affects  the  above  con- 
clusion, for  a  deposit  of  the  constitutional 
compensation  awarded  was  a  condition 
precedent  to  possession  and  use  pending 
the  appeal.  The  addition  of  the  execution 
clause  to  the  Judgment  was  improper.  It 
is  barely  possible  that,  under  tbe  peculiar 
circumstances  disclosed,  this  clause  might 
be  treated  as  surplusage;  but  it  is  more 
logical  and  more  in  accord  with  our  prac- 
tice to  reverse  and  direct  a  new  Judgment. 
The  record  order  will  therefore  embody  a 
reversal,  with  directions  to  the  court  be- 
low to  enter  Judgment,  omitting  tbeexe- 
iHition  provision,  nunc  i>ro  tiina.  as  of  the 
date  of  the  former  Judgment.  But  for  ob- 
vious reasons  we  think  appellee  should  re- 
cover his  costs  connected  with  this  ap- 
peal, and  it  Is  so  ordered.  Reversed. 
Judgment  directed. 

16  Colo.  538  


In  re  Gexerai^  .\ppkopriation  Bili^. 
(Supreme  Court  of  Colorado.    Sept.  Term,  1891. ) 

Whss  Statdtes  Take  Effect — Leoislatite 

jouknals. 

Const,  art.  5,   J  19,  provides  that  no  act 

shall  take  effect  until  90  days  aftor  Its  i>assage, 

(except  in  cases   of  emergency,  which  shall   be 

"expressed  in  the  act, ")  unless  the  assembly  shall, 


by  a  two-thirds  vote,  otherwise  direct.  HtXA, 
that  a  bill  lacking  an  emergency  clause,  when 
signed  by  the  executive  and  presiding  officers  of 
the  two  bouses,  does  not  take  effect  until  90  days 
later,  though  the  Journals  of  the  houses  showed 
that  It  contained  such  clause  when  the  final  votes 
were  taken. 

The  opinion  of  the  court  was  in  response 
to  the  following  communication  from  his 
excellency,  the  governor: 

"  To  tbo  Honorable  tbe  Supreme  Court  ot 
tbe  State  ot  Colorado: 

"Sirs:  The  general  appropriation  bill 
passed  by  the  eighth  general  assembly,  a 
certified  copy  of  which  I  herewith  inclose 
yon,  providing  fur  the  orilluary  expenwes  of 
tbe  executive,  legislative,  and  Judicial  de- 
partments of  the  state  government  for 
the  fiscal  years  1S9I  and  18U2,  as  enrolled 
and  approved,  is  without  the  nsnal  emer- 
gency clause:  but,  from  an  examination 
of  the  senate  and  house  Journals,  it  ap- 
pears that  the  said  act  passed  both  houses, 
with  the  emergency  clause,  by  a  vote  of 
two-thirds  of  all  the  members  elected  to 
each  house,  so  that  the  omission  of  said 
clause  from  tbe  enrolled  bill  was  doubtless 
a  clerical  error.  Aside  from  any  express 
emergency  contained  in  the  act,  the  gen- 
eral purposes  and  provisions  thereof 
would  seem  to  indicate  that  the  intention 
of  the  legislature  was  that  it  should  take 
effect  and  be  in  force  from  and  after  its 
passage.  However,  doubts  have  been 
suggeuted  by  members  of  the  executive  de- 
partment, whose  duty  it  is  to  act  in  the 
premises,  as  to  wlietheror  not  warrants 
should  be  drawn  on  tlie  treasurer  of  state 
in  payment  of  salaries  and  other  expenses 
provided  for  In  said  act  until  ninety  days 
after  its  passage.  It  impresses  me  as  of 
the  highest  importance,  not  only  to  the 
officers  named,  but  to  all  the  departments 
of  state  as  well,  to  know  it  the  funds  set 
apart  by  the  act  In  question  can  be  made 
immediately  available,  for  the  purposes 
therein  specified,  to  defray  the  current  ex- 
penses of  these  various  departments.  Kor 
the  reasons  stated  I  am  constrained  to  as- 
sert that  the  occasion  Is  one  ot  mucb  so- 
iemnity,  and  therefore  respectfully  request 
that  your  honoral)le  body  give  me  your 
opinion : 

"(1)  Is  it  necessary,  in  view  of  the  facts 
stated,  that  the  act  in  question  should 
contain,  in  express  language,  an  emergency 
clause, in  orderto  giveit  immediate  effect? 

"(2)  If  so,  is  there  a  sutticient  emergency 
expressed  In  the  act  to  give  it  immediate 
effect? 

"  Very  respectfully, 

rSigned]    "John  L.  Routt,  Governor." 

Per  Ccriam.  It  is  provided  by  section 
19  of  article  5  of  our  state  constitution 
that  "no  act  of  the  general  assembly  shall 
take  effect  until  ninety  days  after  its 
passage,  (except  in  case  of  emergency, 
which  shall  be  expressed  in  the  act,)  un- 
less the  geiierul  assembly  shall,  by  a  vote 
of  two-thirds  of  all  the  members  elected  to 
each  house,  otherwise  direct."  As  the  act 
submitted  by  the  governor  dues  not  con- 
tain an  express  emergency  clause,  or  any 
general  language  applicable  to  the  whole 
act  Indicating  an  intention  on  the  part  ot 


Digitized  by 


Google 


880 


PACIFIC  EEPOETEE,  Vol.  2J>. 


(Colo, 


the  leglBlature  to  hare  It  made  an  excep- 
tion to  the  general  constitutional  rule,  we 
are  of  the  opinion  tbut  it  will  not  talce  et< 
lect  until  ninety  days  after  its  puHMage. 
The  fact  that  the  bouRe  and  senate  jour- 
nals  show  that  the  bill  contained  an 
emerKency  ciauHe  whmi  th<>  final  vote  in 
both  houses  was  taicen  thereon  cannot 
control,  in  the  absence  from  the  bill  of 
such  clause  at  the  time  ic  was  signed  by 
the  executive  and  presiding  officers  of  the 
two  houses.  In  order  that  an  act  shall 
take  effect  at  a  different  time  from  that 
deHignateil  in  the  constitution,  the  leKis- 
latnre  must  so  direct  by  clear  and  explicit 
language,  which  direction  mnst  be  "ex- 
pressed in  the  act. "  Wheeler  v.  Cbobbuclc. 

16  HI. 301 ;  Supervisors  v.  Keady,34  III.  :!9<i. 
We  are  of  the  opinion  that  the  act  sub- 
mitted does  not  contain  language  that 
would  warrant  its  being  held  to  be  with- 
in the  exception  provided  tor  by  thecun- 
stitution. 

17  Colo.  317  

HoixENBECE,  Treasurer,  v.  Stkes,  Treas- 
urer. 

(Supreme  Court  of  Colorado.    March  7, 1893. » 
Boundaries— Gkoouapbical  Limbs  —  Monuhbsts 

AXD    CuURSES. 

In  traciQf;  geographical  lines,  thd  funeral 
rule  is  that  "moaumeuui  control  courses,  and 
a  specific  course  will  control  a  general  course;" 
l>ul,  whore  a  monumwt  is  uncertain,  a  general 
course  may  be  taken  into  consideration,  In  con- 
nection with  other  facts  and  circumstances,  for 
the  purpose  of  ascertaining  and  identifying  such 
monument. 
{Syllabus  by  the  Court.) 

Error  to  district  court.  Summit  county. 

Action  by  the  Eddy  &.  Bisseii  Live-Stock 
Company  against  John  O.  Hollenbeek, 
treasurer  of  Chaffee  county,  and  Joseph 
W.  Sykes,  treasurer  of  Park  county,  to 
determine  which  county  had  the  right  to 
tax  plaintiff's  property.  Judgment  for 
Park  county.  Defendant  Hullenbeck,  as 
the  representative  of  ChaFfee  county, 
brings  error.    AfHrmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Elliott,  J.: 

Action  concerning  the  l>oun<iary  line  be- 
tween Chnffee  and  Park  counties.  This 
cause  WQH  commenced  by  the  Eddy  &  Bis- 
seii IJve-Stock  Company,  plaintiff,  against 
the  treasurer  of  Chaffee  county  aud  the 
treasurer  of  Park  county,  as  defendants. 
In  its  complaint  the  plaintiff  alleged  that 
it  was  the  owner  of  the  following  de- 
scribed real  estate,  to-wit:  "The  south- 
west quarter  of  the  south  cast  quarter, 
and  the  south  half  of  the  south-west  quar- 
ter, of  section  twelve,  (12,)  and  theHuuth- 
east  quarter  of  the  south-east  quarter  of 
section  eleven,  (11,)  in  township  fifteen 
(15)  sonth  of  that  base  line  of  tiie  United 
States  survey  next  south  of  the  northern 
boundary  of  the  state  of  Colorado,  and 
extending  upon  and  along  the  fortieth  de- 
gree north  parallel  of  latitude,  and  in 
raiiare  seventy-five  (.75)  west  of  the  sixth 
principal  meridian  of  said  survey."  It 
was  further  alleged,  among  other  things, 
that  the  revenue  ollicers  of  said  (Chaffee 
and  Park  counties,  respectively,  claimed 
the  right  to  tax  plaintiff's  said  property; 
that  plaiutiU  could  not   determine  such 


conflicting  claims,  but  was  willing  to  pay 
its  taxes  to  the  county  legally  entitled  to 
receive  the  same.  Wherefore  it  prayed 
that  said  county  treasorers  be  required  to 
Interplead  with  one  another  touching  their 
rights  in  the  premises,  to  the  end  that  it 
might  be  determined  In  which  county 
plaintiff's  said  property  is  situate.  The 
defendants  appeared  and  tiled  their  plead- 
ings, claiming,  In  behalf  of  their  respective 
counties,  the  premises  deticribed  In  the 
complaint.  The  venue  of  the  cause  hav- 
ing been  changed  to  the  district  court  of 
jjnnimit  county,  the  issue  between  said 
defendants  was  tried  by  the  court  with- 
out a  jury,  reeuitiog  in  a  determination 
in  favor  of  Park  county.  Treasurer  Hoi- 
lenbeck,  as  the  representative  of  Chaffee 
county,  brings  the  record  to  this  court 
by  writ  of  error. 

C.  S.  Z.iMj',  for  plaintiff  in  error.  Bailey 
A  Wilkin,  for  defendant  in  error. 

(Si.LioTT,  J.,  (after  atatlog  tbe  tiicts.) 
The  assigumeuts  of  error,  tbougb  few 
in  number,  are  ver.v  broad,  and  hence  tbe 
more  difficult  to  determine.  They  are  to 
the  effect  that  the  tinding  of  the  district 
court  is  against  the  evidence;  that  tbe 
decree  of  the  court  is  contrary  to  law ,  and 
attempts  to  establish  a  boundary  line  be. 
tween  the  counties  of  Chaffee  and  Park 
different  from  that  established  b.y  tbe  leg- 
islative acts  of  the  territory  and  state  of 
Colorado.  The  evidence  thns  challenged 
is  every  voluminous,  though  counsel  agree 
that  much  of  it  Is  "utterly  imroaterlnl  to 
tbe  isHue. "  The  record,  as  transmitted 
to  this  court,  is  accompanied  by  a  large 
number  of  maps,  surveys,  proHIes,  and 
photographs  intended  to  represent  the 
topography  of  the  country  in  the  reKiun 
of  the  disputed  boundary.  The  printed 
briefs  and  arguments  of  counsel  do  not 
aid  much  In  separating  the  material  from 
the  immtiterlnl  testimony,  or  in  explain- 
ing the  several  conflicting  exhibits.  Not 
having  had  the  assistance  of  oral  argu- 
ments, an  we  requested,  the  review  of  the 
case  has  been  proceeded  with  under  man.v 
disadvantages.  The  principal  contro- 
versy arises  out  of  tbe  peculiar  phraseol- 
ogy of  the  act  of  the  territorial  legislature 
detining  county  boundaries,  approved  No- 
vember 1,  18(51,  (Sess.  Ijaws,  p.  52.)  Section 
30  of  that  act  proceeds  to  give  the  bound- 
aries of  Park  county,  as  follows:  "(1) 
Commencing  ut  a  point  where  the  second 
correction  line  sonth  intersects  the  Platte 
river;  (2)  thence  south  to  the  third  cor- 
rection line  south;  (3)  thence  wear,  to  the 
summit  of  tbe  snow.v  range,  east  of  the 
Arkansas  river;  (4)  thence,  in  a  northerly 
direction,  along  the  divide  between  the 
Arkansas  and  Platte  rivers, "  etc.  There 
Is  no  controversy  about  the  point  of  be- 
ginning nor  about  the  location  of  the 
third  correction  line  south.  Tlie  dlttlcol- 
ties  are  encountered  in  the  third  and 
fourth  calls,  as  above  given.  At  what 
point  does  the  third  correction  line  south, 
extending  westward  from  the  south-east 
corner  of  Park  county,  interaect"  the  sum- 
mit of  the  snowy  ranirf  east  of  the  Ar- 
kansas river'?"  And,  from  such  point  of 
Interaectlon,  what  is  meant  b.y  "a  north- 
erly direction  along  the  divide  between 
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tbe  Arkansas  and  Platte  rivers?"  From 
a  casual  obaervation  ol  the  map  of  Colo- 
rado, calls  3  and  4  of  section  iiO  would  In- 
dicate that  the  southern  part  of  Park 
county  viraa  In  the  valley  of  the  Platte 
river;  and  thnt,  by  going  directly  west 
frum  the  south-east  corner  of  said  county, 
the  valley  of  the  Arkansas  woald  not  be 
reached  until  "the  summit  of  the  snowy 
rauge  east  of  the  Arkansas  river"  should 
be  passed.  The  iast  two  calls  of  section 
32  of  said  act  Indicate  the  same  thing. 
This  may  have  been  the  understanding  of 
the  territorial  legislature  when  they 
passed  said  act  80  years  ago.  The  coun- 
try was  then  comparatively  uninhabited 
by  white  settlers;  no  special  survey  bad 
beeu  made  nor  bad  accurate  maps  been 
published.  But  It  is  now  well  known 
tbot  the  entire  southern  border  of  Park 
county  lying  immediately  north  of  said 
third  correction  line  is  in  the  valley  of  the 
Arkansas  river,  and  that  the  Mosquito 
spur  of  the  Continental  divide— that  is, 
*the  snowy  range  east  of  the  Arkansas 
ri»er"— ceases,  as  a  "snowy  range,"  sev- 
eral railed  to  the  north  of  said  third  cor- 
rection line.  It  nppearti  that  south  from 
Rntfalf>  |ieaks  the  Mosquito  spur  is  not 
properly  a  snowy  range,  or  a  range  covered 
by  perpetual  snow.  Thence  in  its  south- 
ward course  it  is  somewhat  broken  up  or 
flattened  out,  and  diverges  io'''o  suburdi- 
DDte  ranges,  forming  divides  between  the 
tributaries  to  the  Arkansas  river.  Strict- 
ly speaking,  the  third  correction  line 
Routh,  in  its  westward  extension  from  the 
Houtli-east  corner  of  Park  county,  does 
nut  intersect  any  "divide  between  the 
Arkansas  and  Platte  rivers, "  nor  does  it 
reach  the  summit  of  any  snowy  range 
east  ol  the  Arkansas  river;  hut  It  does 
cross  "divides"  between  certain  tribu- 
taries of  the  Arkansas  river,  and  the  sum- 
mit uf  some  one  of  these  divides  was  nn- 
doabtedly  Intended  by  tlie  third  call,  "the 
summit  of  the  snowy  range  east  of  the 
Arkansas  river."  In  behalf  of  ChaHee 
county,  it  Is  claimed  that  the  summit  of 
the  range  running  in  a  south-easterly  di- 
rection from  the  head-waters  of  Trout 
creek  towards  Ulack  mountain  is  the  ob- 
ject thus  indicated  and  intended  by  said 
third  call.  This  range  leaves  Agate  creek, 
a  tributary  of  the  Platte,  to  the  nortb, 
and  forms  a  divide  between  Badger  creek 
on  the  south-west,  and  Currant  creek  on 
the  south-east,  both  tributaries  of  the  Ar- 
kansas. In  behalf  of  Park  county,  it  is 
claimed  that  the  object  indicated  and  in- 
tended by  said  third  call  is  the  summit  of 
a  range  now  called  the  "Park  Range;" 
that  the  Park  range  is  a  continuation  of 
the  snowy  range  east  of  the  Arkansas 
river;  that  it  runs  nearly  due  south  from 
its  connection  with  the  snowy  range; 
that  it  forms  a  divide  between  Trout 
creek,  a  tributary  of  the  Arkansas,  and 
Agatecreek.  a  tributary  of  the  Platte,  and 
further  on  crosses  the  third  correction  line 
south  and  constitutes  a  divide  between 
Trout  creek  and  Badger  creek,  both  tribu- 
taries of  the  Arkansas.  The  extracts 
from  Hayden's  United  States  Geological 
and  Geographical  Survey  of  Colorado, 
read  in  evidence  by  consent,  describe  the 
Park  range  ol  mountains  lu  a  way  tend- 


ing to  confirm,  in  substance,  the  claim 
thus  made  in  behalf  of  Park  county.  It  is 
evident  that  the  summit  of  the  range  thus 
claimed  by  Park  county  better  satisfies 
the  fourth  call  of  section  30,  since  Us  direc- 
tion is  more  northerly  from  the  point  of 
Intersection  with  the  third  correction  line 
south.  If  the  summltof  the  rangeclaimed 
by  ChaBee  county  be  taken,  the  direction 
is  more  westerly  than  northerly  until  the 
point  of  divergence  between  these  rival 
ranges  is  reached,  near  the  bead-waters 
of  Trout  creek.  If  It  were  certain  what 
specific  range  or  summit  was  intended  or 
referred  to  by  the  third  call,  the  general 
phrase  "northerly  direction"  would  not 
be  controlling;  lor,  as  was  said  in  Grand 
Co.  V.  Larimer  Co.,  »  Colo.  280, 11  Pac.  Rep. 
193,  "roonumRnts  control  courses,  and  a 
specific  course  will  control  a  general 
course."  But,  as  we  have  seen  In  this 
case,  the  specific  range  intended  by  the 
third  call  of  section  30  is  uncertain.  The 
summit  of  such  range,  which  Is  the  monu- 
ment in  this  case,  is  therefore  uncertain : 
and,  for  the  purpose  of  ascertaining  or 
Identifying  such  monument,  the  general 
course  or  direction  of  the  range,  as  indi- 
cated by  the  statute,  may  he  taken  into 
consideration  in  connection  with  other 
farts  and  circumstances.  These  views  are 
not  Inconsistent  with  the  following  cases 
cited  by  counsel :  Shultz  v.  Young.  3  Ired. 
3S5;  White  v.  Gay.  9  N.  H.  126.  There  is 
some  conflict  in  the  testimony  of  the  wit- 
nesses; but  the  trial  court,  which  could 
best  determine  the  prt  ponderance  ol  the 
evidence,  decided  the  issue  In  favor  of 
Park  county.  Its  decision  was  to  the 
effect  that  the  Mosquito  spur  of  the  snowy 
range — the  Park  range— is  a  distinct  and 
continnouB  range  or  chain  of  mountains 
next  and  immediately  east  of  the  Ar- 
kansas river,  extending  from  the  snowy 
range  at  and  between  the  sources  of  the 
Arkansas  and  Platte  rivers  south  ward  be- 
yond said  third  correction  line;  that  tlie 
summit  of  thin  range  Is  the  natural  bound- 
ary between  Chaffee  and  Park  counties; 
and  that  the  lands  of  the  plaintiff  de- 
scribed in  its  complaint  are  located  in 
Park  county.  No  sufficient  reason  ap- 
pears for  disturbing  the  finding  of  the 
trial  court;  Its  Judgment  is  accordingly 
affirmed. 


1  ColaA.  425 

Pawneb  Land  &  Canal  Co.  v.  Jknkinr. 
(Court  ofAppe'ils  of  Colorado.  March  14, 1892. ) 
Review  os  Appeal — OosrucTiyo  Evidence. 
Where,  in  an  action  for  damage  to  crops, 
caused  by  defendant's  failure  to  supply  water  for 
irrigating  purposes,  the  evidence  wus  conflicting 
as  to  whather  the  failure  resulted  from  scannt^  o( 
water  in  the  river  from  whioh  a  ditch  was  taken, 
or  from  a  failure  of  tho  corporation  to  maintain 
a  proper  dam  across  the  river  at  tho  head  of  the 
ditch,  and  to  repair  a  broken  flume,  u  hnding  for 
plaintiff  will  not  be  disturbed. 

Appeal  from  Logan  county  court;  E. 
E.  Ahmour,  Judge. 

Actlou  by  William  S.  Jenkins  against 
the  Pawnee  Land  &  Canal  Company  for 
damages  to  crops  by  the  failure  of  de- 
fendant to  suijply  water  for  irrigating 
purposes.  Judgment  for  plaintiff.  Iie- 
fendunt  appeals.    AtUrmed. 
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E.  M.  Sheridan,  (or  appellant. 

Reed,  J.  The  appellant  is  a  corpora- 
tion owning  a  ditch  fur  the  purpose  o{ 
carrying  and  delivering  water  lor  irriga- 
tion, Icnown  as  the  "Pawnee  Ditch."  Ap- 
pellee was  the  owner  of  80  acres  of  land 
under  the  dllcb,  and  dependent  upon  it  (or 
water.  His  right  to  water  was  by  virtue 
o(  a  purchase  (rom  appellant  of  a  right  to 
water,  to  be  delivered  annually  during 
the  irrigating  season,  supposed  to  besiifli- 
clent  to  irrigate  80  acres.  It  is  alleged  in 
the  complaint  that  in  the  summer  of  1890 
appellant  failed  end  neglected  to  keep  Ita 
ditch  in  good  order  and  condition,  (ailed 
to  (urnish  appellee  the  water  to  >vhich  he 
was  entitled,  failed  to  keep  a  superintend- 
ent on  the  ditch  for  the  purpose  of  supply- 
ing water;  that  t>y  gross  carelessness  and 
negligence  of  the  ditch  company  in  the 
management  nf  the  ditch,  and  its  failure 
to  supply  the  water  necessary  to  irrigate 
hiB  crop  of  that  season,  the  crop  was  in- 
jured and  lost,  damaging  him  $500.  The 
defendant  specifically  denied  each  allega- 
tion of  the  complaint.  Trial  was  had  to 
the  court.  The  issues  were  found  for  the 
plaintiff.  The  finding  was  special  that  the 
corporation  was  careless  and  negligent, 
and  the  ditch  mismanaged,  and  that,  as 
the  result  of  such  neglect  and  mismanage- 
ment, appellee's  crop  was  injured,  damag- 
ing him  in  the  sum  of  $350  and  costs,  for 
which  a  judgment  was  entered,  from 
which  an  appeal  was  taken  to  this  court. 
There  is  no  question  of  law  involved. 
Appellant  contends  that  the  finding  was 
against  the  weight  and  preponderance  of 
the  evidence.  The  evidence  was  conflict- 
ing and  contradictory.  Appellant  intro- 
dnced  testimony  to  show  that  the  failure 
resulted  from  scarcity  of  water  in  the  riv- 
er from  which  the  ditch  was  taken,  and 
not  from  negligence  and  inattention.  Ap- 
pellee's testimony  tended  to  prove  specific 
Acts  of  negligence,  carelessness,  and  mis- 
inanagement;  notably  of  a  failure  of  the 
corporation  to  put  in  and  maintain  a 
proper  dam  across  the  river  at  the  bead  o( 
the  ditch  to  stop  the  water,  and  turn  it 
into  the  ditch;  also  of  a  total  neglect  to 
repair  a  flume  on  the  ditch  that  had  given 
away  or  broken  down.  According  to  the 
well-settled  rule  of  this  court,  as  well  as 
that  of  other  appellate  tribunals,  when 
the  questions  are  purely  of  facts  that  have 
been  determined  by  a  court  or  jury,  it  will 
not  interfere  to  set  aside  the  finding,  un- 
less it  Is  so  manifestly  unjust  as  to  carry 
the  conviction  that  it  was  the  result  of 
bias  or  prejudice.  It  Is  not  enough  that 
this  court  is  of  the  opinion  that  it  would 
have  found  the  (acts  differently  upon  ttie 
evidence.  Although  there  was  a  conflict 
of  testimony,  there  was  sufficient  to  sup- 
port the  tinding.  The  scarcity  of  water 
in  the  stream  was  clearly  shown  by  testi- 
mony of  appellant,  but  this  fact,  instead 
o(  excusing  it  for  acta  of  negligence, 
should  have  prompted  It  to  the  exercise  of 
every  practicable  measure  to  utilise  what- 
ever water  tliore  was.  Under  the  con- 
ditions and  circumstances  shown  in  this 
case  the  results  to  the  uners  of  water,  In 
a  failure  to  supply  it,  are  so  disastrous 
and  irremediable  that  the  party  contract- 


ing to  supply  it  Bhonid  not  be  exonerated 
(rom  a  (allure  to  perform,  except  under 
circumstances  clearly  showing  that  the 
failure  was  chargeable  to  vis  major,  and 
not  to  negligence  and  inattention. 
The  judgment  should  be  affirmed. 


1  C0I0.A.  423 

Holmes  v.  Griffith. 
(Court  ofAvpeaXs  of  Colorado.  March  14, 1S92.) 
Liabilities  of  Agent — Known  Principal. 
In  an  action  against  a  mining  company  and 
its  superintendent  for  services  rendered  as  a 
teamster,  itwas  error  to  render  judfiment  against 
the  superintendent  individually,  where  the  evi- 
dence showed  t/hat  plaintiff  was  employed  by  a 
foreman  of  the  company  to  work  about  the  mine; 
that  thereafter  the  superintendent  directed  h<in  to 
di'lve  a  team  used  in  hauling  wood  and  ore  for  the 
company;  and  that  the  foreman  was  instructed  to 
and  did  keep  the  time  of  plaintiff's  service,  the 
same  as  that  of  any  other  employe  of  the  com- 
pany. 

Appeal  (rom  Clear  Creek  county  court; 
L.  H.  ijHEPARD,  Judge. 

Action  by  Elmer  E.  Griffith  against 
John  C. Holmes  and  theHumboldt  Mining 
&  Milling  C'ompany  for  services  rendered. 
From  a  judgment  for  plaintiff  against  biin 
iudividually,  defendant  Holmes  appeals. 
Reversed. 

A.  D.  Ballis,  (or  appellant.  C.  C.  Post, 
(or  appellee. 

Reed,  J.  This  was  a  suit  brought  to 
i-ecover  wages  for  services  of  appellee  as  a 
teamster.  No  question  was  made  as  to 
the  extent  of  the  services,  or  the  amount 
o(  compeusatlon  due.  The  only  r4iie8tion 
(or  determination  waa  (or  whom  the  aerv- 
icea  were  rendered,— who  owed  the  debt. 
Appellant  was  superintendent  of  theHum- 
boldt Mining  &  Milling  Company,  which. 
It  appears,  was  actually  engaged  In  min- 
ing and  milling;  was  also  superintendent 
of  the  Cleveland  Mining  &  Milling  Com- 
pany, which  was  not  prosecuting  any 
work.  It  waa  shown  by  the  evidence 
that  appellant  was  not  engaged  in  any 
work  individually ;  that  John  W.  Comer 
was  the  foreman  of  the  Humboldt  Con- 
solidated Mining  &  Milling  Company. 
The  team  driven  by  appellee  was  not  the 
property  of  the  Mining  &  Milling  Com- 
pany ;  was  employed  and  controlled  by 
the  company  previous  to  the  employment 
of  appellee.  That  appellee  was  employed 
by  Coiner  on  the  17th  day  o{  February  to 
work  about  the  mine.  That  he  worked 
a  day  and  a  half.  He  was  then  told  by 
the  appellant  to  drive  the  team.  He  was 
not  told,  nor  did  he  ask,  for  whom  it  was 
to  be  driven.  Comer  was  instructed  to 
and  did  keep  his  time,  the  same  as  that 
of  any  other  employe.  The  team  was 
used  in  hauling  ore  and  wood  to  the  mill 
of  the  company  after  appellant's  employ- 
ment the  same  as  before.  It  was  in  evi- 
dence that  the  company  was  to  furnish 
the  driver  for  the  team,  and  that  appellee 
was  employed  and  kept  the  same  as  other 
employes.  Appellee  was  not  paid,  and 
brousht  suit  against  the  company  and 
appellant.  The  court  gave  him  a  judg- 
ment against  appellant  individually  (or 
S102.12,  and  costs  amounting  to  $76.05. 
The  court  erred  in  rendering  a  Judgment 
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against  tbe  appellant.  There  was  no  evi- 
dence whatever  upon  wbich  It  could  be 
predicatud,  and  must  have  been  tbe  result 
of  a  nilHconceptlon  of  the  law.  It  la  a  gen- 
eral rule  of  law  "that  when  an  agent  Is 
duly  constituted,  and  names  bis  principal, 
and  contracts  in  hl»  name,  the  principal 
1h  i-espnnsible,  and  not  tbe  agent. "  2 
Kent.  Coram.  629,  630;  Story,  Ag.  §  2B1. 
"A  person  contracting  as  agent  will  only 
bn  personally  liable  where  be  makPH  tbe 
contract  in  bis  own  name,  or  voluntarily 
incurs  a  personal  renpontiibility,  either 
express  or  Implied.  3  Kent,  Comm.  630; 
Story,  Ag.  §  260.  In  this  case  the  employ- 
ment was  by  tbe  foreman  of  tbe  com- 
pany, for  tbe  company,  and  was  so 
known  to  appellee.  The  only  act  of  ap- 
pellant Bbown  WHS  the  changing  of  tbe 
character  of  the  employment  from  min- 
ing to  driving  the  team.  There  1h  no  evi- 
dence of  any  personal  responsibility  hav- 
ing been  incurred.  Tbe  Judgment  must  be 
reversed,  and  cause  remanded. 

1  C0I0.A.  473  


Equitable  Mut.  Anc.  Abs'n  of  Colorado 

T.  McCliihkby. 
(Court  of  A  ppeals  of  Colorado.    March  14, 1893. ) 

Accident  Insdrince — Cause  of  Death— Rbs 
Obsta. 
Id  an  action  on  an  accident  insarance  pol- 
icy which  insured  against  "bodily  injuries  effect- 
ed through  external,  violent,  or  accidental 
means,  "  it  appeared  that  assured  died  of  pueu- 
monia,  with  symptoms  of  the  traumatic  form. 
Assured  was  a  miner,  and  was  taken  sick  while 
at  work;  but  there  was  no  evidence  of  any  acci- 
dent at  the  mine,  and  assured  made  no  com- 
plaint of  any  injury  at  the  time.  Held,  that  evi- 
dence of  a  statement  relating  to  an  injury,  made 
by  assured  to  his  physician  86  hoars  after  the 
physician  was  Urst  called,  was  not  admissible  as 
a  part  of  the  res  gesUR,  where  such  statement 
did  not  purport  to  nave  been  made  in  connection 
with  tbe  professional  treatment. 

Appeal  from  district  court,  Pitkin  coun- 
ty :  Thomas  A.  Rucker,  Judge. 

Action  on  an  accident  insurance  policy 
by  Margaret  A.  Mc(^luskey  against  the 
Equitable  Mutual  Accident  Association  of 
Colorado.  Plaintiff  had  Judgment,  aud  de- 
fendant appeals.     Keversed. 

Morrison  A  Kohu  and  F.  G.  Salmon,  for 
appellant.  C.  R.  Bell  and  A.  Heitas,  for  ap- 
pellee. 

BissBLL,  J.  Thomas  McCluskey  died  at 
Aspi'B  on  the  7tb  ol  April.  1889.  At  tbe 
time  <if  his  death,  be  was  insured  with  tbe 
Equitable  Mutual  Accident  Association 
by  a  policy  which  indemnified  bim  against 
bodily  Injuries  effected  through  external, 
violent,  or  accidental  means.  The  present 
suit  was  brought  by  his  widow,  Margaret 
A.,  to  recover  on  tbe  policy,  upon  the 
claim  that  bis  death  wax  within  Its  scope. 
Tbe  action  was  contested  by  the  company, 
tried  to  a  jury,  and  JuOgmeut  passed  in 
favor  of  tbe  widow  for  the  anionut  01  the 
insurance.  It  is  clear  from  this  statement 
that  the  principal  inquiry  was  as  to  tbe 
manner  of  McCluskey's  death.  There 
couUl  be  no  recovery  without  proof  that 
be  died  from  Injuries  against  which  the 
company  insured  him.  Whatever  tended 
to  establish  that  fact  would  be  relevant, 
and  must  necessarily  be  received  on  trial. 


unless  It  ought  to  be  excluded  under  some 
established  and  recognized  rule  regulat- 
ing the  admission  of  evidence.  Several  er- 
rors are  assigned,  but  tbe  only  one  which 
it  is  Important  to  consider  is  that  based 
on  tbe  admlssian  of  the  evidence  of  tbe 
doctor  who  testified  concerning  sundry 
statements  made  to  bim  by  the  deceased 
shortly  prior  to  his  death.  The  force  of 
the  objection  which  was  made  to  its  Intro- 
duction will  become  more  apparent  if  It  Is 
preceded  by  what  the  case  discloses  of 
other  proof  offered  on  this  matter. 

There  were  but  two  witnesses,  other 
than  the  physician,  who  gave  testimony 
concerning  the  fact  that  McCluskey  was 
hurt.  Forrester  seems  to  have  been  an 
engineer  on  the  Celeste  mine,  where  Mc- 
Cluskey was  working.  According  to  his 
story,  he  got  a  signal  to  hoist  from  below, 
and  McCluskey  came  up  In  tbebucket  with 
one  W'i throw.  McCluskey  was  assisted 
out  of  tbe  bucket  by  his  companion,  and 
then,  unaided,  went  to  the  water-bncket. 
Forrester  inquired  what  was  tbe  matter, 
and  Mcd'luskey  responded  that  be  was 
hurt,  and  unable  to  work.  Tbe  fact  of  the 
injury  so  far  as  Forrester's  testimony 
goes.  Is  estabilshud  solely  by  tbe  declara- 
tion which  McCluskey  then  made.  There 
were  no  external  indications  of  any  hurt, 
nor  was  there  in  his  manner,  or  In  tbe  cir- 
cumstances attending  the  conversation, 
anything  to  show  the  truth  of  the  state- 
ment. During  his  illness,  which  lasted 
from  tbe  time  he  came  home,  on  tbe  2d, 
to  the  time  of  his  death,  on  the  7th,  he 
was  nursed  by  two  of  his  asBociates,  one 
of  whom,  named  Enfield,  assisted  in  pre- 
paring him  for  the  funeral.  While  doing 
this,  Enfield  noticed  some  evidences  of  a 
bruise  on  McCluskey's  back,  over  the  kid- 
neys. He  describes  the  body  In  that  local- 
ity as  bruised,  and  as  showing  a  slight 
abrasion  of  the  skin.  This  is  all  tbe  evi- 
dence which  tends  to  show  the  hapftenlng 
of  an  accident  or  the  receipt  of  an  injury 
which  would  bring  the  de.nth  within  the 
provisions  of  the  security,  other  than  the' 
evidence  of  tbe  attending  physician,  Har- 
rison, and  another  doctor,  Hiliis,  who 
gave  medical  testimony  on  tbe  subject. 
They  testified  that  McCluskey  died  from 
pneumonia.  They  gave  evidence  concern- 
ing its  different  varieties,  particularly  ex- 
plaining that  sort  known  as  the  "traumat- 
ic." Dr.  Uillls  never  examined  the  pa- 
tient, and  only  testifled  generally  that 
sputa  tinged  with  bright  red  blood,  mixed 
with  air  hubl>les,  was  characteristic  of 
thatform  ol  the  disease.  The  other  physi- 
cian gave  a  description  of  the  sputa,  which 
he  observed.  In  general.  It  would  be  said 
to  resemble  that  which  they  both  agreed 
would  be  present  in  the  traumatic  form. 
Their  medical  deduction  was  that  tb» 
pneumonia  from  which  MnUluskey  suf- 
fered, and  of  which  be  died,  was  occa- 
sioned by  some  injury.  The  attending 
physician  made  no  examination  to  deter- 
mine whether  or  not  his  conclusion  was 
correct,  nor  was  It  very  apparent  that  he- 
reached  this  result  prior  to  the  time  the- 
man  died  and  this  suit  was  instituted. 
The  other  doctor,  of  course,  stated  that, 
where  it  was  patent  the  patient  was  suf- 
fering  from     traumatic    pneumonia,    he- 
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woold  Immediately  Investigate  and  deter- 
mine the  character  and  description  of  the 
injory  which  be  had  sustained,  to  aid  him 
in  hiB  treatment.  From  this  it  is  evident 
that  the  case  was  exceedingly  weak  both 
in  the  matter  of  proof  as  to  the  happening 
of  the  accident,  and  as  to  any  evidence 
which  would  satisfactarily  establish  the 
fact  that  McClusIcey  had  died  from  an  In- 
jury. 

The  case  was  attempted  to  be  strength- 
ened by  proof  of  the  declarations  which 
McCluskey  made  to  the  physician  during 
his  BicknesH.  McClnskey  was  brought 
home  on  the  2d,  and  Harrison  was  called 
to  attend  bim.  He  found  bini  suffering 
from  lobar  pneumonia,  and  be  corameuced 
what  be  regarded  as  proper  treatment. 
On  the  evening  of  the  following,  or  the 
third,  day,  when  he  visited  McCluskey,  he 
had  a  conversation  with  him,  in  which, 
according  to  his  story,  McCluBkey  made 
statements  concerning  the  principal  fact, 
that  he  had  been  Injured.  It  will  bo  ob- 
served that  what  McCUartkey  said  was  not 
in  the  form  of  a  statement  to  his  pbynl- 
cian  ot  his  symptoms,  or  of  his  trouble, 
to  aid  the  doctor  to  make  a  proper  diag- 
nosis of  the  cuse.  It  can,  therefore,  la  no 
sense  be  brought  within  the  law  as  de- 
clared in  some  cases,  which  admit  evidence 
of  the  statements  of  the  patient,  on  the 
hypothesis  that  they  are  made  when  the 
physician  is  first  called,  and  that  they  are 
probably  not  made  for  the  purposes  of 
future  litigation.  In  those  cases,  they 
are  received,  not  as  evidence  of  the  princi- 
pal fact,  nor  as  the  declarations  of  the  de- 
ceased upon  the  subject-matter  of  the  in- 
qnlry,  but  as  a  part  of  the  testimony  of 
the  physician,  and  as  the  basis  upon  which 
he  formulated  the  opinion  as  to  which  he 
Is  testifying.  Railroad  Co.  v.  Sutton.  42 
III.  438;  State  v.  Davidson,  30  Vt.  377. 
Plainly  the  conversation  about  which  the 
doctor  testltieH  cannot  be  brought  within 
the  principle  announced  In  these  author- 
IMes.  It  led  to  no  examination  of  the  pa- 
tient. It  was  not  given  In  evidence  as  a 
part  of  a  professional  statement  ot  the 
patient's  condition,  nor  was  It  used  as  a 
basis  for  any  professional  opinion  con- 
cerning the  Illness  of  which  McCluskey 
died,  which  was  being  expressed  to  the 
jury.  It  leaves,  then,  the  single  Inquiry 
whether  these  statements  by  McCluskey 
can  in  any  sense  be  said  to  be  a  part  of 
the  resfrestai,  and  therefore,  under  the  de- 
cisionM,  admissible  In  evidence. 

The  necessity  to  observe  the  rules  of  ev- 
idence, which  are  the  result  of  the  experi- 
ence of  men  learned  in  the  law.  Is  manifest 
to  ail  who  ai*e  interested  as  suitors  in  the 
conduct  of  conitnon-law  litigations.  They 
measure  and  determine  the  rights  of  prop- 
erty, and  limit  and  control  the  inquiries 
as  to  the  lnterest><  of  the  various  parties. 
The  one  rule  most  tamlliar  to  the  profes- 
sion and  to  suitors,  which  has  never  been 
shaken,  and  scarcely  moditied,  since  the 
birth  of  common-law  procedure,  is  that 
whicii  excludes  from  the  consideration  of 
either  court  or  jury  what  Is  best  described 
as  "hearsay  testimony."  In  the  vigorous 
and  forcible  English  of  Chief  Justice  Mak- 
BHAtA.,  "one  of  these  rules  is  that  hearsay 
evidence  is,  in  ltd  own  nature,  inadmissibie. 


not  only  liecause  it  supposes  that  better 
testimony  might  be  adduced  to  prove  the 
alleged  fact,  but  on  account  of  ItslntHnHlc 
wealcness,  its  incompetency  to  satisfy  the 
mind  of  the  existence  of  the  fact,  and  the 
frauds  which  might  be  practiced  under  its 
color."  MImaQueen  v. Hepburn, 70rancli, 
290.  The  most  dangerous  exceiitlon  in- 
grafted upon  ttie  rule  Is  that  which  ail- 
mits  the  declarations  of  a  party  or  an 
agent  uttered  at  the  time  of  the  principal 
transaction,  and  therefore  taken  to  be  a 
part  ot  it,  because  it  is  supposed  to  be  il- 
lustrative and  evidence  ot  the  principal 
fact  which  la  the  subject  of  the  Inquiry,  it 
probably  had  its  origin  In  the  trouble 
sometimes  experienced  in  criminal caseii  to 
Identify  the  perpetrator  of  a  crime.  The 
desire  of  the  courts  to  prevent  what 
would  l)e  au  evident  miscarriage  of  Justice 
gradually  led  to  the  extension  of  the  rale 
to  civil  controversiea ;  and  it  is  possibly 
as  well  settled  as  any  of  the  rules  ot  evi- 
dence that  the  declaration  of  a  party, 
made  at  the  time  of  an  act  which  may  be 
given  In  evidence,  if  it  be  calculated  to  ex- 
plain, qualify,  or  characterize  the  act  it- 
self, and  Is  so  connected  with  it  that  it 
may  be  taken  as  a  part  of  one  and  the 
Bnme  transaction,  and  is  in  no  sense  a 
narrative  of  something  which  has  paused, 
may  be  proven  as  a  part  of  the  res  f;e<itie. 
Courts  have  gone  a  long  distance  in  tlie 
application  of  the  rule  to  particular  facts, 
but,  for  the  purpoHos  o(  this  opinion.  It  ii> 
wholly  unnpcessary  to  call  In  question  or 
criticise  the  extreme  cases,  or  to  attempt 
the  statement  of  any  general  principle,  or 
limit'  Its  application.  It  is  enough  to  hold, 
which  is  as  tar  as  this  opinion  goes  or  i« 
intended  to  go,  that  the  declarations  of- 
fered in  evidence  were  not,  under  any  of 
the  well-considered  cases,  a  part  of  the  res 
gestie. 

It  will  be  remembered  that  In  reality 
there  was  no  direct  proof  that  McCluslitfy 
was  hurt  at  ail.  The  case  shows  some  lit- 
tle medical  testimony  tending  to  establish 
the  fact  that  McCluskey  died  of  a  poeu- 
moiiia  which  was  prol>ably  traumatic  io 
its  character,  but  Imagined  to  be  suuh  he- 
cause  of  the  character  of  the  sputu  ac- 
companying the  disease.  The  evidence  on 
this  Butiject  was  very  far  from  being  either 
satisfactory  or  conclusive.  What  hap- 
pened at  the  shaft-house,  when  he  was 
brought  to  the  surface.  In  no  way  served 
to  establtfh  the  tact  of  the  Injury,  nnlera 
it  be  taken  In  connection  with  Ills  declara- 
tions. There  was  some  proof  offered  ot 
the  condition  of  his  back,  which  perhaps 
tended  to  show  that  he  might  have  sus- 
tained a  hurt  of  some  kind:  hut  there  was 
nothing  whatever  in  the  case  to  connect 
the  discoloration  observed  upon  his  skin 
with  an.y  accident  immediately  preceding 
his  sickness,  and  to  which  that  illnesit 
might  be  attributed,  nor  any  to  make 
known  how  long  it  had  been  there,  when 
It  was  produced,  or  under  what  circum- 
stances. This  statement  will  serve  to 
manifest  what  Importance  the  Jury  may 
have  attached  to  the  evidence  given  by 
the  doctor,  and  the  gravity  of  the  error 
committed  by  the  court  In  admitting  it, 
when  It  ought  to  have  been  excluded.  Mc- 
Cluskey came  home  on  Wedneaday,  and 
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Dr.  Harrison  waa  called.   Tbe  doctor  pro- 
ceeded to  describe  tbe  condition    of  bla 
langa.    As  the  doctor  puts  It,  "  be  nxam- 
ined  bis  longs  and  chest,  and  thoroughly 
examined  bis  trunk."    The  doctor  made 
no   InqnlrliM,  nor   did    the   pntlent  then 
make   any    statements,   concerning    the 
tronble  or  Its  cause.    Evidently  the  physi- 
cian   did    not   conclude  that  the  disease 
came  Irom  an  Injury,  uince  he  made  no  ex- 
amination to  discover  tbe  truth  In  respect 
of   this    matter.    Tbe   nsnal  course  was 
taken,  the  patient  was  prescribed  for  and 
left  In  the  care  of  nurses  until  evening  of 
the  following  day,  when  tbe  doctor  called 
to    learn   the  condition    of   bis   patient. 
There  are  some  discrepancies  in  tbe  doc- 
tor's testimony,  which  would  leave  the 
matter  in  doubt  as  to  the  time  when  the 
conTersatlon  about  to  be  narrated  was 
bad.    At  one  time  be  puts  It  on  the  even- 
ing of  the  second  day.  and  at  another  on 
tbe  third  day.    As  the  court   views  the 
law.  It  is  not  important  to  settle  which 
account  Is  correct,    in  substance  the  testl> 
mony  was  that   McCluskey  said  he  had 
been  burt  in  tbe  mine;  that  be  was  helped 
down  to  thw  boarding-bo nse,  and   from 
there  to  bis  room.    He  told  the  doctor 
that   ne   was   down    In    Aspen;  that  be 
Toted,  and  then  walked  up  the  mountain 
to  the  mine;  that  he    was   foreman  up 
there,  bad  charge  of  a  gang  ut  men,  and 
was  in  the  performance  of  his  duty  when 
be  received  his  injury.    The  man  was  sick, 
and  on  what  proved  to  be  his  death-bed. 
A  Jury  would  very  naturally  suppose  that 
tbeae  confidential  statements  to  the  physi- 
cian would  be  an  uncolored  and  truthful 
narration  of  what  had  produced  his  elck- 
neea.     The   objection  wbicb    was   later- 
posed  to  tbe  introdoetion  of   that  testi- 
mony onght  to  have  been  sustained.    In 
tbfa  case  the  act  or  tbe  accident,  tbe  ms 
gestae,  was  in  the  mine,  on   the  bill,  and 
out  of  town.    If  any   accident    bad    oe- 
earred,  it  happened  more  than  48,  certain- 
ly more  than  36,  hours  prior  to  tbe  time 
that  the  statement  was  made  to  the  doc- 
tor, and  the  narration  was  no  part  of  the 
thing  Itself:  and  it  is  always  trae  that, 
when  tbe  declarations  are  merely  narra- 
tives of  past  occurrences,  they  cannot  be 
received  In  evidence.    As  was  well  said  in 
People  V.  Davis,  56  N.  T.  96,  by  Gboveb, 
J.:   "The   question  Is,  did  tbe  proposed 
declaration  accompany  tbe  act,  or  was  It 
BO  connected  therewith  as  to  constitute  a 
part  of  It?    If  so.  It  is  apart  of  the  na 
geatto  and   competent;    otherwise,  not.* 
The  same  principle  was  expressed  In  TII- 
■OD  V.  Terwllliger,  66  N.  Y.278,byFoLQBB, 
J.,  who  says:  "To  be  a  part  of  the  res 
Kestie,  they  must  be  made  at  the  time  of 
tbe  act  done,  which  they  are  supposed  to 
ebaracterize;  tbey  must  be  calculated  to 
nnfnid  tbe  nature  and  quallt}-  of  the  acts 
wbicb  they  are  intended  to  explain;  they 
roaat  so  harmonize  with  those  facts  as  to 
form  one  transaction;  there   must  be  a 
traosactton  of  which  they  are  considered  a 
part;  tbey  must  be  concomitant  with  the 
principal  act,  and   so  connected  with  It  as 
to   be  regarded   as   the    result  and  conse- 
qaence  of  co-exlstlng  motives."    This  law 
has  been  laid  down  In  many  cases  and  In 
many  ways,  hut  always  with  the  same 
T.29F.no.6— 25 


general  limitations.  It  Is  not  a  matter  of 
discretion  with  the  presiding  Judge  to  4e> 
termlne  whether  or  not  tbe  declarations 
are  admissible.  That  is  determinable  by 
well-settled  principles  of  law,  which  must 
be  applied  to  each  case  as  it  arises;  there- 
atrlc^Ion  being  that  the  declaration  must 
be  contemporary  with  tbe  principal  trans- 
action, and  derive  some  degree  of  credit 
from  it.  Waldele  v.  lUilroad  Co.,  96  N.  T. 
276;  Tllson  v.  Terwllliger,  56  N.  Y.  273; 
People  v.  Davis,  56  N.  Y.  9.5;  Reg.  v.  Bed- 
dingfleld,14Cox,Crim.Ca8.341;  Meek  v.  Per- 
ry, 8«  Miss.  190-260;  Merkle  v.  Township  of 
Bennington,  68  Mich.  160,  24  N.  W.  Rep. 
776:  Patterson  v.  Railroad  Co.,  64  Mich. 
91. 19  N.  W.  Rep.  761 ;  Lund  v.Inhabltanta 
of  Tyngsborough,  9  Cash.  86;  Martin  v. 
Railroad  Co.,  103  K.  Y.  626,  9  N.  E.  Rep. 
605. 

In  no  light  In  which  these  declarations 
can  be  viewed,  can  they  be  taken  as  a 
part  of  the  principal  transaction,  and 
therefore  receivable  in  evidence.  For  tbe 
error  committed  bytbeeonrtln  admitting 
the  statements  made  by  McClnskey  to  bis 
physician,  this  Judgment  must  be  reversed, 
and  tbe  cause  remanded  for  a  new  trial. 


'^~~~  (S  Ariz.  SM) 

UNfTBD  States  t.  Tidball  et  aJA 

{Supreme  Court  vf  ArUona.   Jon.  80, 1899.) 

▲ffbaIi— Aasioimim  or  Ebkobs— PLBAOise  Bit- 
Ort. 

1.  Rev.  St  par.  MO,  providing  that  "the 
appellant  or  plaintiff  In  error  shall,  in  all  cases, 
file  with  the  clerk  of  the  court  an  assignment  of 
errors,  distinctly  speoilylng  the  ground  on  which 
he  relies  before  be  takes  the  transcript  of  record 
from  the  cleric's  office."  Is  mandatory;  and  an 
assignment  of  errors  will  not  be  considered  by 
the  supreme  court  as  in  the  record,  unless  it  la 
filed  In  strict  compliance  with  such  section. 

a.  Under  Rev.  8t.  par.  787,  providing  that 
*ttae  plea  setting  up  counter-clums  shall  state 
dlstinotly  the  nature  and  several  Items  thereof, 
and  shall  oontorm  to  the  ordinary  rules  of  plead- 
ing, "  the  answer,  in  an  action  by  the  United 
States  on  a  bond,  Is  aufflcient,  where  such  an- 
swer alleges,  by  way  of  set-off,  tbat,  at  and  be- 
fore the  commoncetnent  of  the  action,  the  United 
Htates  was  indebted  to  defendant  in  the  sum  of 
t23,000;  that  of  said  amount  the  sum  of  921,000 
was  due  on  account  of  moneys  advanced  and  by 
defendant  paid  out  for  fees  and  expenses  of  mar- 
shal at  the  instance  and  request,  and  for  the  nie 
and  benefit,  of  the  United  States;  that  In  like 
manner  and  during  the  said  time  the  sum  of 
|1, 000  of  said  indebtedness  was  due  on  account 
of  miscellaneous  expenses  advanced  and  paid  oat 
by  defendant  at  the  instance  and  request,  and  for 
the  use  and  benefit,  of  tbe  United  States;  that 
prior  to  the  suit  defendant  had  duly  presented 
to  the  proper  accounting  officers  of  the  treasury 
department  a  full  statement  of  his  claim  and  ao- 
count  for  allowance,  accompanied  with  proper 
vouchers  for  all  therefor;  and  that  the  whole  had 
been  disallowed. 

Appeal  from  district  court,  flist  dis- 
trict; W.  H.  Barnes,  Judge. 

Action  by  the  United  States  against  Zan 
L.  Ttdbnll,  as  principal,  and  against  John 
C.  Handy,  Jacob  S.  Mansfield,  William  O. 
Davis,  James  H.  Toole,  Charles  R.  Drake, 
Henry  Bueman,  and  Alfred  Otis,  as  sure- 
ties, on  a  bond.  Defendants  pleaded  by 
way  of  set-off.  Judgment  for  defendants. 
Plaintitf  appeals.    Affirmed. 

H.  R.  JeSTords,  D.  S.  Atty.     Bunuxt  4 

•it .  hearing  pending. 
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Martha  and  Ba^er  A  Campbell,  for  appel- 
lees. 

Per  Curiam.  It  appears  from  the  cer- 
tlflca  te  oi  the  clerk  of  the  district  court. 
Indorsed  thereon,  that  the  transcript  filed 
in  this  caxe  was  on  demand  handed  to  the 
United  States  attorney  for  Arizona,  and 
by  blm  taken  from  the  clerk's  office  on  the 
9th  of  September,  1S89.  The  transcript, 
as  delivered,  contained  no  assignment  of 
errors,  and  It  also  appears  from  tho  clerk's 
certlOcate  that  none  bad  previoanly  been 
filed.  The  United  States  attorney  at- 
tempted to  supply  the  omission  by  filing 
with  said  district  clerk  an  assignment  of 
errors,  on  the  81st  day  of  December,  more 
than  three  months  after  deliyery  of  the 
transcript.  This  assignment  has  been 
affixed  to  the  transcript,  with  the  clerk's 
certificate  as  to  Its  filing  in  the  court  be- 
low. In  paragraph  940.  Rev.  St.,  It  is 
provided  that  "the  appellant  or  plaintiff 
In  error  shall  in  all  rases  file  with  the 
clerk  of  the  court  below  an  assignment  of 
errors,  distinctly  specifying  the  ground  on 
which  he  relies,  before  he  takes  the  tran- 
script of  the  record  from  the  clerk's  office, 
and  a  copy  of  such  assignment  of  errors 
shall  be  attached  to  and  form  part  of  the 
record,  and  all  errors  not  so  diutlnctly 
specified  shall  be  considered  by  the  su- 
preme court  as  waived. "  This  court  has 
not  heretofore  bad  occasion  to  pass  upon 
the  effect  of  a  failure  to  file  an  assignment 
of  errors  as  required  by  this  statute.  The 
statute  is  mandatory  in  its  terms,  and 
contains  no  exceptions.  Apart,  however, 
from  the  positive  requirement  of  the  stat- 
ute, a  consideration  of  the  proper  func- 
tion of  an  assignment  of  errors,  as  well 
as  the  evident  purpose  in  requiring  its 
filing  in  the  court  below  before  the  tran- 
script Is  finally  made  up  and  delivered, 
leads  ua  to  the  conclusion  that,  if  it  be 
not  so  filed,  the  omission  may  not  be 
cured  by  a  subsequent  filing.  An  assign- 
ment of  errors  is  designed  to  apprise  not 
only  the  appellate  court,  but  also  the  ap- 
pellee or  defendant  in  error,  of  the  precise 
grounds  of  appeal,  and  in  this  it  sustains 
much  the  same  relation  in  the  appellate 
court  as  that  of  the  complaint  in  thecourt 
below.  The  requirement  that  it  be  filed 
with  the  clerk  below  is  a  wise  one,  If  for 
no  other  reason  than  that  it  gives  to  the 
appellee  or  defendant  in  error  an  oppor- 
tunity for  Its  Inspection  before  the  tran- 
script is  finally  completed  and  given  to 
the  appellant  or  plaintiff  in  error.  We 
bold,  therefore,  that  the  provision  of  the 
statute  requiring  an  assignment  of  er- 
rors to  be  filed  with  the  clerk  below  be- 
fore the  delivery  of  the  transcript  must  be 
strictly  compiled  with,  and,  if  not  so  filed, 
will  not  be  considered  as  in  the   record. 

This  Is  a  snit  on  a  bond  given  by  Zan  L. 
TIdball  to  the  United  States  as  United 
States  marshal  for  the  territory  of  Ari- 
sona,  and  Is  brought  by  the  United  States 
against  said  TIdball  and  the  sureties  on 
said  bond  to  recover  the  sum  of  $21,950.37, 
a  balance  alleged  by  the  United  States  to 
be  due  it  on  account  of  moneys  placed  in 
the  hands  of  said  TIdball  as  marshal  for 
which  he  has  failed  to  account.  Appel- 
im  tbeir  answer  pleaded  by  way  of 


set-off,  and  set  up  that,  at  and  before  the 
commencement  of  the  action,  the  United 
States  was  indebted  to  said  Tidball  in  the 
sum  of  $22,000.  They  averred  that  of  said 
amount  of  indebtedness  the  sum  of  $21,- 
OOO  was  due  said  Tidball  on  account  of 
moneys  advanced,  and  by  blm  paid  out 
for  fees  and  expenses  of  marshal  at  the 
instance  and  request,  and  for  the  use  and 
benefit,  of  the  United  States;  that  In  like 
manner,  and  during  said  time,  the  sam  of 
$1,000  of  said  indebtedness  was  due  on 
account  of  miscellaneous  expenses  ad- 
vanced and  paid  out  by  said  Tidball  at 
the  instance  and  request,  and  for  the  use 
and  benefit,  of  the  said  United  States. 
They  further   averred  that  said  Tidball, 

grior  to  the  commencement  of  the  action, 
ad  duly  presented  to  the  proper  account- 
ing officers  of  the  treasury  department  a 
full  statement  of  his  said  claim  and  ac- 
count for  allowance,  accompanied  with 
proper  vouchers  for  all  therefor,  and  that 
the  whole  thereof  bad  been  by  said  ac- 
counting officers  disallowed  upon  said 
presentation.  Appellaut  demurr«d  to  this 
answer  and  set-off,  upon  theground  that  It 
did  not  state  facts  sufficient  to  constitute 
it  a  good  defense  to  appellant's  caoae  of 
action.  The  demurrer  was  by  the  court 
overruled.  This  ruling  of  the  court,  in 
the  absence  of  an  assignment  of  error, 
presents  the  only  question  tor  our  consid- 
eration in  tbe  record.  In  the  brief  of 
counsel  for  appellant  it  is  urged  that 
this  ruling  of  the  court  was  error,  and 
in  support  of  this  we  are  cited  paragraph 
737,  Rev.  St.,  which  reads  as  follows: 
"The  plea  setting  up  such  connter.clnimB 
shall  state  distinctly  the  nature  and  sev- 
eral Items  thereof,  and  shall  conform 
to  the  ordinary  rules  of  pleading. "  We 
do  not  understand  that  this  statute  re- 
quires any  greater  degree  of  particularity 
in  setting  forth  the  nature  and  various 
items  constituting  a  claim  pleaded  by 
way  of  set-off  than  when  pleaded  in  a 
complaint  in  an  action  based  upon  such 
claim .  Both  plead  ings  m  ust  alike,  in  tbeir 
particulars,  'conform  to  the  ordinary 
rules  of  pleading. "  We  think.  If  tbe  same 
facts  were  set  up  in  a  complaint,  they 
would,  upon  demurrer,  properly  be  held 
to  be  sufficient  statement  of  tbe  cause  of 
action.  The  evident  nature  of  Tldball's 
claim,  made  up,  as  it  was,  of  numerous 
Items,  would,  we  think,  relieve  tbe  pleader 
from  the  necessity  of  greater  particular- 
ity than  that  stated.  A  bill  of  particulars 
would  have  afforded  appellant  such  spe- 
cific Information  as  be  desired  It  asked  for, 
and  would  doubtless  have  been  allowed. 
We  therefore  see  no  error  in  the  ruling  of 
the  court  upon  the  demurrer.  The  Judg- 
ment of  the  court  below  is  affirmed. 

QooDiNa.  C.  J.,  and  Sloan,  Kibbet,  and 
Wells,  JJ.,  concur. 

— —  (3  Arlx.  33S> 

Shutr,  Sheriff,  et  a/.  ▼.  Rbysbb. 
(SuprenM  Court  of  Arizvna.    Jan.  16, 1899.) 

OoaPOBATTOKB  — POWTSR  TO    CONTISS  JUDOlfSHT— 
ArPEAL — DiSMISSAI. — PbACTICB. 

L  The  right  to  confess  Jud^meat  by  •  pri- 
vate oorporatlon  is  a  right  inoident  to  its  power 
to  sue  and  Its  liabtlitv  to  be  sued. 

a.  Ber.  St.  18»7.  i  848,  provides  Uiat  as  •»- 
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peal  maybe  taken  bvKiv'ing  notice  In  open  court, 
and  by  filing  with  the  clerk  an  apiwal-bond  or 
affidavit  in  lieu  thereof.  Held  that,  where  a 
motioD  to  dismiss  the  appeal  was  made  on  the 
ground  that  the  original  transcript  on  appeal 
omitted  any  mention  of  the  filing  of  the  "bond  or 
aSldavit,  "  apitellant  could  file  an  additional  and 
oorreoted  tr;inscript,  showing  that  such  bond  had 
been  duly  filed;  the  jurisdiction  of  the  appellate 
court  vesting  upon  the  concurrence  of  tno  two 
acts  of  giving  notice  and  filing  the  bond. 

d.  Kev.  »t.  1887,  jf  »U7,  provides  that,  in  all 
cases  of  apiieal  to  the  supreme  court,  the  trial 
shall  be  on  a  statement  of  facts,  or  on  a  bill  of 
exceptions,  or  on  u  special  verdict,  or  on  an  er- 
ror m  law,  either  assigned  or  apparent  on  the 
face  of  the  record.  Section  2144  provides  that 
tho  principles,  practice,  and  procedure  govern- 
ing courts  of  equity  shall  govern  proceedings  in 
injunctions.  Held,  that  appeals  in  Injunction 
suits  are  governed  by  the  same  statutory  require- 
ments, under  section  937,  that  govern  appeals  in 
other  cases. 

4.  The  overruling  of  a  demurrer  to  tho  com- 

Slaint,    if  error,  need  not  be  assi^ed  as  such, 
Ping  fundamental  and   apparent  on  the  face  of 
the  record. 

Api>eal  from  district  court,  Gila  county; 

WiLKIAM  W.  POKTKR,  Judge. 

Action  by  William  Keyser  against 
George  K.  tShnte,  sherltf,  and  Adolph  La- 
<lenburg,  Ernest  Thulnian,  and  Abraham 
LtadberKer.  as  conartnerB,  under  the  firm 
name  of  Ladenbere,  Thalman  &  Co.  Judg- 
ment for  plaintili.  Defendants  appeal. 
.Vffirmed. 

Ueorfre  O.  Berry,  lor  appellants.  Ander- 
son, FitzgfraJd  &  Anderaon,  for  apjjeUee. 

KiBBGY,  J.  This  was  a  salt  by  the  ap- 
pellee against  the  appellant  George  E. 
8htite.  sberiH  ot  Gila  county,  and  the  oth- 
er appellants,  judgment  creditors  of  the 
Old  Duraluion  Copper  Mining  Company, 
to  enjoin  them  from  a  threatened  sale  of 
certain  property  under  an  execution 
against  that  company,  being  property  al- 
leged formerly  to  have  been  property  of 
the  company,  bat  ot  which  the  appellee 
now  alleges  himself  to  be  the  owner.  A 
motion  has  been  made  in  this  court  to  dis- 
miss the  appeal  because  (1)  of  a  defect  la 
the  certificate  of  the  clerk  uf  the  district 
court  appended  to  the  transcript.  In  that 
it  omits  to  state  that  the  transcript  is  a 
transcript  of  all  the  proceedings  had  In 
the  cause  and  the  conrt  below:  (2)  the 
transcript  does  not  contain  a  copy  of  the 
appeal-bond  or  affidavit  In  lieu  thereof; 
<3)  the  transcript  does  not  contain  a  copy 
from  tho  fee-book  of  the  costs  accrued ; 
and  (4)  the  transcript  does  not  show  that 
the  assignment  of  errors  was  ever  filed  in 
said  cause. 

An  appeal  to  this  court  from  the  judg- 
ment of  a  district  court  Is  perfected  by 
glvint;  notice  of  appeals  therefrom  in  open 
court,  and  by  filing  with  the  clerk  of  the 
district  court  an  appeal-bond  or  affidavit 
in  lien  thereof  within  20  days  aftor  the 
expiration  of  the  term  at  which  the  judg- 
ment appealed  from  wan  rendered.  Sec- 
tion  849,1  Kev.  St.  Ariz.  1887.    It  appears 

>Rev.  «t.  188",  S  84«:  "An appeal  may  •  •  • 
be  taken  •  *  •  by  tho  appellant's  giving  no- 
tice of  appeal  in  open  court,  which  shall  be  not- 
ed on  tbe  docket,  and  entered  of  record,  and  by 
filing  with  the  clerk  an  appeal-bond  or  aflldavit 
in  lieu  thereof,  •  •  *  within  twenty  days 
after  tbe  expiration  of  the  term. " 


from  the  transcript  originally  filed  here, 
omitting  notice  of  some  irregularities  rel- 
ative thereto,  which  we  deem  to  have 
been  waived  by  the  stipulation  of  the  par- 
ties, that  notice  of  appeal  was  given.  The 
original  transcript  omits,  however,  any 
mention  of  tho  filing  of  an  appeal-bond, 
or  affidavit  In  lieu  thereof;  but  there  ap- 
pears, 111  the  certificate  of  tbe  clerk  of  the 
district  court  whence  this  appeal  comes, 
the  statement  that  an  undertaking  on 
appeal.  In  due  form  and  tliue,  bad  been 
filed,  and  waH  on  file  In  his  office  with  the 
papers  In  the  cause.  Api)ellauts,  after  the 
motion  to  dismiss  had  been  mailc,  offered 
to  file  an  additional  transcript,  (made  by 
the  clerk  of  tbe  district  court,)  which  was 
duly  certified,  from  which  it  appeared  that 
an  appeal-bond  bad  been  filed  witblu  tho 
time  and  In  the  form  prescribed.  Tbe 
jurisdiction  of  this  court  having  vested 
upon  the  concurrence  of  the  two  acts  of 
giving  notice  of  appeal  and  the  filing  of 
a  bond  ae  required,  the  appellants  were 
allowed  to  file  the  additional  transcript. 
The  additional  transcript  also  includes 
the  statement  of  costs  which  bad  been 
omitted  from  the  original  transcript.  Or- 
dinarily, In  the  absence  of  an  assignment 
ot  errors,  this  court  Is  Justified  In  either 
affirming  tbe  judgment  below  or  dismiss- 
ing the  appeal.  Gila  R.  I.  Co.  v.  Wolfley, 
(Ariz.)  24  Pac.  Rep.  2i37;  Sutherland  v. 
Putnam,  (Ariz.)  24  Pac.  Rep.  320;  U.  S. 
v.  TIdball,  29  Pac.  Rep.  385,  (at  this  term.) 
But  this  Is  so  only  when  the  error  Is  not 
fundamental.  If  the  error  be  one  appear- 
ing on  tbe  face  of  the  record,  and  goes  di- 
rectly to  the  foundation  of  tbe  right  of 
the  plaintiff  to  maintain  his  action  at  all, 
then  we  cannot  avoid  considering  It,  even 
though  it  be  not  assigned.  See  section 
937,8  Rev.  St.  Ariz.  1887.  U.  S.  v.  TIdball, 
(at  this  term.)  To  this  extent  we  limit 
the  rule  laid  down  In  Sutherland  v.  Put- 
nam. Tbe  motion  to  dismiss  the  appeal 
is  overruled. 

There  was  a  judgment  in  tbe  court  be- 
low,— a  judgment  perpetually  enjoining 
tbe  appellants  from  selling  tbe  property  In 
dispute  under  the  executions  described  in 
the  complaint.  There  is  In  the  record  nei- 
ther a  statement  of  facts,  a  bill  of  excep- 
tions, Dor  a  motion  for  a  new  trial.  There 
are  several  alleged  errors  argued  by  ap- 
pellants, all  of  them  relating  to  rulings 
of  the  court  below  made  daring  the  prog- 
ress of  the  trial  of  the  case.  It  is  object- 
ed here  that  we  cannot  consider  these 
errors,  because  they  do  not  properly  ap- 
pear of  record.  Appellants  very  strenu- 
ously urge,  however,  that  our  (^ode  dues 
not  require,  in  cases  where  the  relief 
sought  is  merely  injunctive,  that  errors 
occurring  at  the  trial  shall  be  incorporat- 
ed into  tbe  record  in  the  manner  pre- 
scribed in  the  Code  of    Civil  Procedure, 

Rev.  St.  1887,  $  937:  "In  all  cases  of  appeal 
or  writ  of  error  to  the  supreme  court,  the  trial 
shall  be  on  a  statement  of  facts  as  agreed  upon 
by  the  parties  or  their  attorneys,  certified  to  by 
the  judge  of  the  court  below;  or,  should  the  par- 
ties fail  to  agree,  then  the  judge  uf  the  court  be- 
low shall  certify  the  facts,  or  on  a  bill  ot  excep- 
tions to  tho  opinion  of  tbe  judge,  or  on  a  special 
verdict,  or  on  an  error  in  law,  either  assigned  or 
apparent  on  tbe  face  of  the  record. " 
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and  cite  section  2144,  Rev.  St.  lS!fI.  Sec- 
tion 2144  is:  "The  principles, practice, and 
procedure  Koverning  courts  of  equity 
shall  govern  proceedingB  In  Injunctluna, 
when  the  eame  are  not  In  conflict  with 
the  provIsIoDB  of  this  net  or  other  law. " 
Upon  this  appellants  argue  that  the  prac- 
tice and  procedure,  even  upon  appeal  and 
in  the  manner  of  perfecting  It,  are  "gov- 
erned by  the  rules  of  practice  of  the  fed- 
eral courts  of  the  United  States  and  the 
high  court  of  chancery  of  England." 
We  cannot  concur  in  that  view.  Section 
2144  simply  permits  the  supplying  of  any 
matter  of  practice  or  procedure  In  Injunc- 
tion suits,  provisions  for  which  have  not 
been  made  by  our  Code,  and  that  in  sup- 
plying such  omissions  we  shall  be  gov- 
erned by  the  principles,  practice,  and  pro- 
cedure generally  prevalent  In  courts  of  eq- 
uity in  such  cases.  Our  Code  has  pre- 
scribed the  practice  and  procedure  in  all 
cases  of  appeal  from  the  district  courts 
to  this  court.  It  was  not  Intended  to  pre- 
scribe a  different  practice  upon  appeal  In 
injunction  cases.  Title  35,  "Injunctions," 
of  which  section  2144  is  a  part,  is  a  separate 
act  within  Itself,  distinct  from  the  General 
Civil  Code  of  Procedure.  In  it  there  is  no 
provision  at  alt  for  appeal.  The  right  to 
appeal  in  injunction  cases  is  given  by  the 
provisions  of  the  Civil  Code  of  Procedure, 
and,  of  course,  we  think,  governed  and 
regulated  by  it.  It  not,  we  are  at  a  loss 
to  know  to  what  courts  of  equity  we 
should  look  for  our  rules  of  practice  in 
matters  of  appeal  in  Injunction  cases.  We 
see  no  reason  for  preferring  the  practice 
prevailing  in  the  federal  courts  to  those 
of  any  of  the  several  states  where  there 
are  courts  of  chancery.  Besides,  the  fed- 
eral courts  are  not  "courts  of  equity," 
any  more  than  are  the  courts  of  our  ter- 
ritory. There  being  no  statement  of  facts 
and  no  bill  of  exceptions,  the  only  record 
presented  for  our  consideration  is  the 
Judgment  roll. 

The  defendants  demurred  to  the  com- 
plaint. The  demurrer  was  overruled.  If 
this  be  error,  it  is  one  fundamental  and 
apparent  upon  the  record,  and  need  not 
here  be  assigned.  As  a  matter  of  fact,  it 
is  not  assigned.  It  is  alleged  in  the  com- 
plaint that  the  appellant  Shute  is  the 
sheriff  of  GHa  county;  that  the  other 
appellants  are  residents  of  New  York  and 
are  copartners;  that  the  Old  Dominion 
Copper  Mining  Company  Is  a  corporation 
organized  under  tha  laws  of  the  state  of 
Nevir  York,  and  has  heretofore  been  carry- 
lug  on  huBlnesa  in  Arizona  ;  that  on  and 
prior  to  the  23d  of  February,  1S84,  the  Old 
Dominion  (Copper  Mining  Company  was 
the  owner  of  certain  mining  property,  a 
description  ol  which  Is  set  out  In  the  com- 
plaint; that  on  that  day  a  jadgraent  was 
duly  entered  in  the  district  court  of  the 
second  Judicial  district  of  the  territory  of 
Arizona,  in  and  tor  Gila  county,  against 
the  said  Old  Dominion  Copper  Mining 
Company,  in  favor  of  George  Pope  and 
others,  (among  whom  was  the  plaintiff  in 
this  caMe,)  tor  the  sum  of  f  277,878.27,  and 
interest  from  January  31,  1884,  and  f  10 
costs;  that  said  Judgment  was  by  confes- 
sion; that  on  the  26th  day  of  January, 
1S86,  an  execution  upon   said   Judgment 


was  tssoed  to  and  placed  In  tbe  hands  of 
the  sheriff  of  Gila  coaoty,  commanding 
him  to  cause  to  be  made  the  moneys  in 
said  writ  specifled  off  uf  the  lands,  heredit- 
aments, and  real  property  (if  snfflcient 
personal  property  could  not  be  found)  be- 
longing to  said  Judgment  debtor,  the  Old 
Dominion  Copper  Mining  Company,  on 
the  23d  day  of  February,  1S84,  or  at  any 
time  thereafter;  that,  there  not  being 
sufficient  personal  property  of  said  debt- 
or, the  execution  was  levied  on  all  tbe 
right,  title,  and  interest  of  said  judgment 
debtor  in  and  to  the  property  described  in 
the  complaint,  as  the  property  of  the 
Judgment  debtor;  and  that  the  same  was 
duly  sold  under  and  by  virtue  of  said  exe- 
cution and  levy  by  aaid  sheriff  (together 
with  other  real  entate  of  said  debtor)  to 
plaintiff  on  the  20tb  day  of  February, 
1886,  for  $130,000  lawful  money  of  tbe 
United  States,  and  c.ertiflcate  of  sale  was 
duly  issued  therefor;  that  after  tbe  time 
for  redemption  had  expired,  to-wit,on  tbe 
2Iat  of  August,  18S6,  a  deed  was  duly  exe- 
cuted by  said  sheriff  to  plaintiff  for  the 
real  estate  so  sold  by  him  to  tbe  plaintiff: 
that,  by  virtue  ot  said  levy,  sale,  and 
deed,  plaintiff  became  vested  with  all  the 
right,  title,  and  interest  in  said  real  es- 
tate, and  on  the  21st  August,  1886,  entered 
into  and  has  since  remained  in  posses- 
sion thereof,  claiming  the  fee-simple  title 
thereto  under  said  levy,  sale,  and  deed ; 
that  on  the  30th  November,  18S7,  three 
Judgments  were  rendered  in  said  district 
court,  in  and  for  the  county  ot  Cochise,  la 
favor  ot  the  appellants,  other  than  Shute. 
against  the  Old  Dominion  Copper  Mining 
Company,  for  sums  aggregating  $23.822.6y: 
that  executions  were  issued  nn  said  Judg- 
ments on  the  16th  January,  1888,  and 
have  been  placed  in  the  bands  ot  the  ap- 
pellant Shute,  sheriff  of  Gila  county,  and 
that  the  said  sheriff,  not  regarding  the 
rights  ot  plaintiff,  has  levied  the  same  on 
said  property,  and  has  advertised  the 
same  tor  sale  on  the  <ith  March,  1888.  nud 
will,  unless  restrained,  so  sell  tbe  same, 
etc. 

Appellants  discuss  several  questions  Id 
their  very  full  and  able  brief.  They  claim 
that  a  corporation  has  not  the  power  to 
confess  a  judgment,  and  that  they  had  ac- 
quired a  prior  lien  on  tbe  property  in  ques- 
tion by  virtue  of  the  levy  of  certain  writs 
of  attachment.  The  second  proposition, 
because  of  defects  in  the  record, Is  nutprop- 
erly  presented  for  our  consideration.  Ap- 
pellants very  earnestly  contend  that  a 
corporation  has  no  power  to  confess  a 
valid  Judgment;  that,  therefore,  tbe  pre- 
tended Judgment  against  the  Old  Domin- 
ion Copper  Mining  Company  Is  void,  and 
plaintiff's  title  thereunder:  and  couse- 
quentlyhls  cause  ot  action  In  this  ca^e 
must  fail.  Counsel  do  not  cite  us  a  case 
wherein  the  power  ot  a  corporation  to 
confess  a  Judgment  is  denied.  We  do  not 
know,  and  are  not  informed  by  the  rec- 
ord, what  were  the  powers  ot  the  Old 
Dominion  Copper  Mining  Company.  It 
was  a  corporation  organized  under  the 
laws  ot  tbe  state  of  New  York,  whether 
by  special  charter  or  under  general  incor- 
poration laws  does  not  appear.  That  it 
Is  a  private  corporation  fairly  appears, 


Digitized  by 


Google 


Kan.) 


HIGGIKS  «.  BEED. 


lor  It  1b  hardly  coneelvabla  that  a  pnblic 
corporation,  oricaolBed  under  tbe  laws  o( 
New  York,  should  be  engaged  in  business 
iu  Arisona.  It  is  admitted  by  the  de- 
murrer that  It  was  engaged  in  transact- 
ing business  in  Arisona,  necessarily,  then, 
entering  into  contracts.  A  domestic  pri- 
vate corporation  has  the  power  to  sue,  is 
liable  to  be  sued,  and  may  appear  in 
court  and  defend  when  It  Is  sued;  may,  we 
suppose,  of  course  suffer  default  and  ]adg- 
ment  hereby;  and  we  see  no  reason,  in  ab- 
sence of  proof  to  the  contrary,  to  presume 
that  the  same  attributes  dn  not  attach  to 
a  foreign  private  corporation.  There  are 
attributes  so  universally  incident  to  pri- 
vate corporations  in  modem  times  that  it 
would  be  totally  at  variance  with  the 
probabilities  to  presume  otherwise.  In- 
deed, it  is  MBld  by  the  text- writers  that  it 
is  necetusarily  implied  that  a  corporation, 
from  tbe  mere  fact  of  its  incorporation, 
may  sue  and  be  sued.  Field,  Corp.  J  360; 
Mor.  Priv.  Corp.  {  366.  Incident  to  the  right 
to  sue,  and  tbeliability  to  be  sued,  we  think 
is  unquestionably  the  right  to  confess 
judgment.  In  no  cane  to  which  our  at- 
tention has  been  called  has  the  power  of  a 
corporation  to  confess  Jadgraent  been 
donbtod  or  called  In  question.  In  8teb- 
bina  v.  Society,  12  Huw.  Pr.  410,  a 
case  dted  by  appellant,  a  doubt  of 
such  power  was  not  suggested.  Black, 
In  bis  recent  work  on  Judgments,  dls- 
eusaes  the  {lower  of  agents  of  a  corpora- 
tion to  confess  a  Judgment,  but  does  not 
even  Intimate  that  to  confess  a  Judi^ment 
Is  ultra  rlrea  of  a  corporation.  Indeed, 
while  be  does  not  in  terms  assert  that 
power  to  exist,  yet  the  Inference  is  neces- 
sary from  bis  statement  that  the  corpora- 
tion is  bound  by  a  cunfeaeion  of  a  Judg- 
ment by  its  officer  npon  whom  summons 
migbt  have  been  served  in  a  contested  ac- 
tion. 1  Black,  Judgm.S  59;  andseuFreem. 
Judgim.  S  545.  Morawets  lays  down  the 
broad  rule  that  the  managing  agents  of  a 
corporation  have  authority  to  confess 
Judgment  whenever  they  deem  It  to  be  to 
theinterentof  thecorporatlon.  Mor.  Priv. 
Corp.  S  430.  In  Miller  y.  Bank,  2  Or.  291, 
wherein  a  Judgment  by  confession  against 
a  corporation  was  under  dlscnssion,  tbe 
quefitloD  was  whether  the  president  had 
virtate  olBcU  the  power  to  confess  for  bla 
principal;  that  tbe  confession  was  o/tra 
•rlrea   tbe  corporation  was  not  even  eug- 

gested.  In  McMurray  v.  Manufacturing 
o.,  33  Mo.  877,  tbe  questions  were  as  to  tbe 
power,  vlrtute  ofScil,  of  the  president  of  a 
•sorporatlon  to  confess  Judgment,  the  snf- 
Icleney  of  the  statutory  statement  re- 
■luired  to  accompany  such  confession,  and 
'.he  povrer  of  tbe  corporation  to  create  a 
ien  by  anch  a  Judgment,  the  statute  pro- 
sibitInK  it  from  mortgaging  their  prop- 
erty or  g:lving  any  Hen  thereon.  In  Joliet, 
etc.,  Co.  V.  Ingall,  23  111.  App.  45,  a  Judg- 
ment afcalnst  a  corporation  by  confession 
was  nnder  consideration.  Tbe  question 
whether  tbe  corporation  had  the  power 
to  confessa  a  Judgment  was  not  sug- 
gested. Tbe  matter  considered  was  the 
anttaority  of  the  particular  officer  who  did 
lonfesBH  the  Judgment  to  do  so.  And  so 
n  Stokes  t.  Pottery  Co.,  4i  N.  .*.  Law, 
237:  Thew  v.  Manufacturing  Co.,  6  K.  C. 
416;  White  ▼.  Crow,  17  Fed.  iiep.  98.    And 


In  all  these  cases  there  waa  a  direct  attack 
upon  the  Judgment,  and  not  a  collateral 
one,  as  in  this  case.  We  do  not  entertain 
a  doubt  of  tbe  gfeneral  right  of  a  private 
corporation  to  confess  a  Judgment. 

Appellants  further  urge  that  an  insolv- 
ent corporation  cannot  give  a  preference 
to  any  of  its  creditors,  either  by  way  of  a 
confession  of  Judgment  or  otherwise. 
This  question  will  not  avail  appellants  in 
this  case,  and  does  not  require  dlseassion. 
II  It  could  be  interred  from  the  allegations 
ol  tbe  complaint  that  the  Old  Dominion 
Copper  Mining  Company  was  insolvent  at 
tbe  time  of  the  confession  of  the  Judgment 
in  question,  and  we  do  not  say  that  such 
inference  is  warranted, yet  it  appears  that 
appellants  were  not  creditors  until  more 
than  three  years  afterwards.  It  would 
be  only  their  existing  credltora  who  could 
complain  of  the  confession  of  a  Judgment 
by  their  debtor,  and,  moreover,  then,  if 
the  proposition  were  true  that  an  insolv- 
ent corporation  cannot  confess  Judgment 
whereby  a  preference  is  given  to  one  of  its 
creditors,  this  renders  tbe  Judgment  only 
voidable,  and  it  is  not  subject  to  collateral 
attack.  The  demurrer  was  properly  over- 
rnled,  and  wo  find  no  error  apparent  on 
the  face  of  tbe  record.  The  Judgment  will 
therefore  be  affirmed. 

QoooiNO,C.  J.,  and  Sloam,  J.,  concurring. 

■  (48  Kan.  272) 

Hiooiifs  et  al.  v.  Bked  et  al. 
{Supreme  Court  of  Kamta*.    Uaroh  6,  IS93. ) 

POBUON    ElKOCTOBS  — PbOOV  0»   APPOINTMBST— 

RiOHT  TO  Beix  Rsaltt— HorriciBHOT  or  Psri- 
noN— FiLiLcu  TO  QiTi  Bono— JcaiBoicTioN  of 

PSOBATI. 

1.  When  an  executrix  is  appointed  in  an- 
other state,  on  the  estate  of  8  person  dying  oa< 
Of  this  state,  and  no  executor,  executrix,  or  ad- 
nUnistratOF  thereon  is  appointed  In  this  state,  thp 
foreign  executrix  may  iile  an  authenticated  copr 
Of  her  appointment  in  the  probate  court  of  anv 
county  in  this  state  in  which  there  is  re.il  estate 
of  the  deceased,  and  then  may  be  authorized, 
nnder  an  order  of  tbe  court,  to  sell  the  real  estate 
for  the  payment  of  debts  of  tbe  decedent  and  the 
charges  of  administration,  in  tbe  manner  and  up 
on  tbe  terms  and  conditions  prescribed  by  the 
statute  of  this  state. 

3.  Where  a  person  dying  in  the  state  of  Ken- 
tacky  left  a  will  appointing  B.,  bis  wife,  execu- 
trix, which  will  was  8at>sequently  presented  for 
S rebate  to  the  court  of  Kentucky  having  juna- 
lotlon  thereof,  and  such  will  was  probated  in 
due  form,  and  B.,  the  executrix.  In  accordance 
with  the  laws  of  Kentucky,  duly  qualiUed  as  ex- 
ecutrix, and  an  entry  of  suoh  will,  probate,  and 
the  qualification  of  B.  as  the  executrix  was  then 
and  there  duly  made  on  the  journal  of  the  court 
of  Kentucky,  and  thereafter  B.,  tbe  executrix, 
filed  in  the  probate  court  of  the  oounty  in  this 
state  where  real  estate  of  the  deceased  was  sit- 
uated an  authenticated  copy  of  the  will,  and  of 
tbe  journal  entry  of  the  court  of  Kentucky,  show- 
ing that  B.,  the  executrix,  bad  duly  qualified 
before  the  ooort  under  tbe  will,  paragraph  2929, 
Gen.  Bt.  1889,  is  substantially  complied  with, 
ao  far  as  it  requires  an  authenticated  copy  of  tbe 
appointment  of  an  executrix  to  be  filed  in  a  pro- 
bate court  of  this  state  before  any  real  estate  of 
the  deceased  oan  be  sold  under  a  petition  filed  by 
lier. 

8.  Where  •  foreign  executrix  filed  her  peti- 
tion before  the  proper  probate  court  in  this  state 
to  sell  real  estate  for  the  payment  of  debts  of 
the  deceased  and  the  charges  of  administration, 
and  such  foreign  executrix  is  relieved,  under  the 
laws  of  the  state  where  she  is  appointed,  by  the 
1  provisions  of  ttia  will,   from  giving  any  bond 
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with  surety  to  account  for  her  faithful  pjerform- 
ance  of  duty,  aud  the  probate  court  of  this  state, 
ordering  the  sale  of  the  real  estate,  does  DOt  re- 
quire of  the  executrix  any  bond  from  her  to  ac- 
count for  the  proceeds  of  the  real  estate,  and  no 
bond  is  given  by  her  In  this  state,  such  failure  to 
require  or  give  a  new  or  additional  bond  by  the 
executrix  will  not  render  the  proceedings  of  the 
probate  court,  ordering  the  sale  of  the  real  estate, 
invalid. 

4.  The  verified  petition  of  the  executrix  for 
the  sale  of  real  estate  of  the  deceased  in  this 
state  examined,  and  held  sufficient  to  give  juris- 
diction to  the  probate  court  ordering  the  sale 
thereof,  upon  the  authority  of  Bryan  v.  Bauder, 
23  Kan.  95;  Watts  v.  Cook,  24  Kan.  878;  and 
Howbort  V.  Heyle,  27  Fac.  Rep.  IIC,  47  Kan.  — . 

5.  Whoro  a  probate  court  in  this  state  has 
Jurisdiction  to  order  the  sale  of  real  estate  of  a 
decedent  upon  the  petition  of  his  executrix,  and 
the  report  of  sale  filed  in  the  probate  court  is 
signed,  "B.  H.,  Executrix,  per  Johnston  Bros., 
Her  Agents,"  and  is  verified  by  J.  H.  Johnston, 
one  of  the  firm  of  Johnston  Bros.,  and  J.  H. 
Johnston  also  makes  affidavit  that  the  executrix 
did  not  directly  or  indirectly  purchase  tbe  real 
estate,  or  any  part  thereof  or  interest  therein, 
and  all  of  the  proceedings  of  the  court  show  that 
the  executrix  was  not  concerned  in  the  purchase 
of  the  real  estate,  held,  that  while  the  return  of 
the  executrix  of  her  proceedings  under  the  order 
of  sale  ought  to  have  been  verified  by  her  own 
affidavit,  yet  such  failure  or  omission  was  an  ir- 
regularity only,  and  would  not  render  the  sale 
void,  when  subsequently,  under  the  orders  of  the 
probate  courtj  the  executrix  was  directed  to  ex- 
ecute and  deliver  to  the  purchaser  of  the  real  es- 
tate a  good  and  sufficient  deed,  which  was  done 
upon  the  payment  by  the  purchaser  of  a  valua- 
ble consideration  for  the  real  estate,  and  which 
deed,  upon  being  presented  to  the  probate  judge, 
was  indorsed  with  his  official  approval  thereon, 
with  the  seal  of  the  probate  court  attached 
thereto. 

6.  The  itrobate  court  in  this  state  Is  a  court 
of  record,  and  while  it  has  jurisdiction  only  of 
particular  classes  of  tnings,  such  as  the  care  of 
the  estates  of  deceased  persons,  minors,  and  per- 
sons of  unsound  mind,  yet  it  has  general  juris- 
diction of  these  things.  All  presumptions  are  in 
favor  of  the  regularity  of  the  proceedings  of  pro- 
bate courts,  within  their  jurisdiction,  of  these 
classes  of  things.  Howbert  v.  Heyle,  27  Pac.  Kep. 
116,  47  Kan.  — 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  coan- 
ty;  E.  UuTCHi.NSON,  Judge. 

Ejectment  by  John  Higglns,  Mary  Belle 
Perrln,  and  Edward  Higglna,  children  of 
Patrick  Higgins,  deceased,  against  F.  M. 
Beed,  administrator  of  Henry  Boxeil,  de- 
ceased, and  others.  Judgment  for  defend- 
ants.   Plaintiffs  bring  error.     Atllrraed. 

Wells  <ft  Wells,  for  plaintiffs  in  error. 
Waffffener,  Martia  &  Orr,  for  defendants 
In  error. 

HoRTON,  C.  J.  Patrick  Higgins  died 
testate  in  Bourbon  county,  Ky.,on  March 
6, 1S73,  leaving  as  his  sole  heirs  at  law  his 
widow,  Dettie  Uiggins,  and  three  children, 
Mary  Belle  Higgins,  now  Mary  Belle  Per- 
rln, John  Higgins,  and  Edward  Higgins. 
His  will  nominated  Mrs.  Higgins,  his  wife, 
as  his  executrix.  It  was  admitted  to  pro- 
bate In  the  county  court  of  Bourbon  coun- 
ty. In  Kentucky,  on  March  14, 1S73.  At 
the  time  the  will  was  presented  for  pro- 
bate, Mrs.  Higgins  duly  qualified  as  ex- 
ecutrix, aa  provided  by  the  will  and  the 
laws  of  Kentucky.  An  anthentlcatcd 
copy  of  the  will  of  Patrick  Higgins.  de- 
ceased, and  of  the  journal  entry  of  the 


county  court  of  Bourbon  county  showing 
the  probate  of  the  will  and  the  qualifying 
of  Mrs.  Higgins  as  executrix,  having  been 
filed  in  the  probate  court  of  Nemaha  coun- 
t.y  on  December  6,  1875,  that  court,  on  De- 
cember 17, 1875,  acted  upon  a  petition  for 
the  sale  of  (iOO  acres  of  land,  being  the  real 
estate  In  controversy.  The  petition  nod 
schedule  attached  were  personally  signed 
and  verified  by  the  executrix.  Time  was 
fixed  for  the  bearing  thereof,  aud  notice 
given.  The  sale  was  ordered  January  4, 
1876.  It  was  made  on  the  sameday.  The 
court,  finding  that  its  orders  in  the  m>it- 
ter  and  the  law  In  such  a  case  had  been 
strictly  compiled  with,  approved  and  con- 
firmed the  sale,  aud  ordered  a  deed  to  be 
made  by  the  executrix.  On  January  6. 
1S76,  Mrs.  Higgins,  the  executrix,  made  a 
deed  to  Henry  Boxeil,  the  purchaser,  which 
she  acknowledged  before  a  notary  public 
of  Bourbon  county.  Ky.,  on  January  13, 
1876,  and  on  January  18,  187G,  the  deed 
was  approved  by  the  probate  judge  of  Xe- 
maha  county,  and  delivered  to  Henry 
Boxeil.  Immediately  thereafter  It  was  re- 
corded In  the  office  ot  the  register  of  deeds 
of  the  county.  Thl?  action  was  in  the 
nature  of  ejectment,  brought  by  the  chil- 
dren of  Patrick  Higgins,  deceased,  vix., 
John  Higgins,  Mary  Belle  Perrln,  aud  Ed- 
ward Higgins,  a  minor,  who  sues  by  his 
next  friend,  Achilles  Perrin,  against  tbe 
defendants,  for  the  possession  of  the  600 
acres  described  In  the  deed  of  the  execu- 
trix, and  to  recover  $2,000  as  rent  and 
profits  of  the  premises.  The  defendant 
Henry  Boxeil  made  full  answer  of  his  pur- 
chase of  the  real  estate  from  the  executrix 
under  the  proceedingsof  the  probatecourt 
of  Nemaha  county,  and  of  the  subsequent 
conveyance  by  him  ot  several  tracts  there- 
of, but  claimed  to  still  own  220  acres. 
Tbe  defendants  Charles  H.  Bell,  John  X. 
Largont,  Henry  J.  Boxeil,  Mary  Boxeil. 
William  R.  Boxeil,  and  Samuel  Henderson 
filed  their  separate  answers,  claiming  to 
own  parts  of  the  600  acres  by  title  derived 
from  Henry  BoxoU.  The  plaintiffs  died 
separate  replies  to  each  of  tbe  answers. 
On  August  4,  1888,  the  parties  appeared 
In  court,  when  it  was  saggested  that  Hen- 
ry Boxeil  had  departed  this  life  on  July  22, 
1888;  that  F.  M.  Reed  had  been  appointed 
and  qualified  as  administrator  ot  his  es- 
tate; that  Elizabeth  Boxeil.  widow  of 
Henry  Boxeil,  and  Elizabeth  Bronson,  W. 
R.  Boxeil,  John  J.  Boxeil,  Emma  M. 
Reed,  Henry  J.  Boxeil,  and  Mary  Boxeil 
were  tbe  ouly  heirs  of  Henry  Boxeil,  de- 
ceased, who  had  died  intestate.  The  ac- 
tion WHS  then  revived, by  consent,  against 
the  administrator  and  heirs.  Trial  was 
had,  upon  change  of  venue  from  Nemaha 
county,  before  the  district  court  of  Mar- 
shall county,  a  jury  being  waived.  The 
court  made  and  filed  conclusions  of  fact, 
and  thereon  entered  judgment  against  the 
plaintiffs  and  for  the  defendants  for  costs. 
The  plaintiffs  excepted,  and  bring  the  case 
here. 

It  in  contended  by  tbe  plaintiffs  that 
the  probate  court  of  Nemaha  county,  in 
this  state,  had  no  jurisdiction  to  sell  the 
land  In  controversy;  therefore,  that  the 
deed  to  Henry  Boxeil  from  the  executrix, 
acknowledged  January  13,  1876,  but  ap- 
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proved  by  the  probate  court  o(  Nemaha 
county  on  Jainiary  18, 1876,  was  and  Js 
wholly  ▼olvi.aiid  conferred  no  title,  rlKhts, 
or  e(]ultie8.  In  support  of  this  contention 
it  la  claimed  that  Mrs.  HIgKlns,  the  execu- 
trix, prior  to  the  sale  of  the  real  estate, 
bad  nut  filed  in  the  probate  court  of  Ne- 
maha county  an  authenticated  copy  of 
ber  appointment  as  executrix,  and  that 
she  had  not  filed  a  ropy  of  any  bond  ex- 
ecuted by  her  in  Kentucky,  or  given  a  new 
bond  signed  by  residents  of  this  state. 
Paragraphs  2929,  2930,  Gen.  St.  1889.  In 
further  support  of  this  contention  it  Is 
said  that  the  petition  for  the  sale  of  the 
real  estate  was  Insufficient,  and  that  the 
sale  of  the  real  estate,  and  the  report 
thereof,  were  not  made  as  prescribed  by 
the  statute,  (paragraph  2916,  Id.)  Before 
proceeding  to  discuss  the  defects  or  irreg- 
ularities in  the  proceedings  in  the  probate 
court  of  Nemaha  county  concerning  the 
sale  of  the  real  estate  to  Henry  Boxell, 
it  may  be  observed  that  there  is  nothing 
In  the  record  tending  to  show  any  fraud 
on  the  part  of  Mrs.  Higgins,  the  executrix, 
or  that  she  used  the  proceeds  of  the  real 
estate  for  any  other  purpose  than  the  pay- 
ment of  the  indebtedacBH  of  the  estate  of 
Patrick  HIgglns,  deceased.  Just  prior  to 
the  sale  of  tbo  real  estate,  the  several 
tracts  thereof  were  appraised  as  follows: 

North-west  quarter  of  nortta-weat  quarter 

13,  3,  13 $   160  00 

North-east  quarter  14,  2,  18 640  00 

East  half,  north-west  quarter  14,  2,  13 320  00 

Bouth-weat  quarter  14,  2,  18 800  00 

South-east  quarter  14,  a,  13 800  00 

$3,720  00 

Henry  Boxell  was  the  highest  and  best 
bidder  therefor,  and  paid  f -3,000  in  cash  for 
the  same.  This  was  a  (air  price  for  the 
real  estate  at  the  time,  January,  1876,  the 
same  being  open  and  unbrolcen  prairie. 
At  the  time  of  the  death  of  Patrick  Hig- 
gins he  was  indebted  in  the  sum  of  nearly 
JO.OOO.  There  was  devised  by  his  will  to 
Mru.  Higgins  a  small  farm  at  Shawhan 
Station,  Ky.,  but  It  was  mortgaged  for 
$:i.480.  In  1874  she  sold  this  farm  for  $6,- 
510.56,  and,  after  satisfying  the  mortgages 
thereon,  she  used  the  proceeds  of  the  sale 
of  The  farm  in  the  payment  of  the  debts 
of  the  estate,  and  for  the  support  of  her- 
self and  children.  On  July  19, 1876,  Mrs. 
illKKins  was  married  to  James  C.  Blair. 
In  1S82  she  removed  with  her  family,  ex- 
cepting Mary  Belle  Higgins,  now  Perrin, 
who  remained  in  Kentucky,  to  Missouri. 
After  living  there  one  year,  she  removed 
witJi  her  family  to  Harrison  coanty.  In 
Iowa,  and  lived  there  at  the  trial.  She 
did  not  join  with  her  children  in  this  ac- 
tion to  obtain  possession  of  the  property 
sold  by  her,  as  executrix,  to  Henry  Boxell. 
After  fnlly  examining  and  considering  the 
alleged  irregularities  referred  to  In  the 
proceedings  in  the  probate  court  of 
Nemaha  county  attending  the  sale  of  the 
real  estate,  we  are  clearly  of  the  opinion 
that  the  court  had  jurisdiction,  and 
therefore  that  Henry  Boxell  obtained  a 
good  title  to  all  of  the  real  estate  con- 
vej-ed  to  him  by  Mrs.  Higgins,  as  exec- 
utrix. 

Ttae  statutes  of  Kentucky  provide  that 


the  person  nominated  by  a  will  as  the 
executor  or  executrix  shall  not  have  pow- 
er to  act  until  he  or  she  qualifies  by  tak- 
ing oath  and  giving  a  bond  In  the  court 
in  which  the  will  is  admitted  to  record. 
The  statutes  further  provide  that  the 
order  whereby  a  certificate  is  granted  any 
personal  representative  for  obtaining 
probate  or  letters  of  administration  shall 
be  as  effectual  as  the  probate  or  letters 
made  out  in  due  form.  Mrs.  Higgins  duly 
qualified  as  executrix,  as  required  by  the 
statute  of  KeutucKy,  and  under  the  pro- 
visions of  the  will  she  executed  ber  bond, 
but  was  not  required  to  have  any  surety 
thereon.  A  duly-authenticated  copy  of 
the  will,  and  of  the  journal  entry  of  the 
county  court  of  Bourbon  county,  Ky., 
showing  that  Mrs.  Higgins  had  qualified 
as  executrix  of  the  will  of  Patrick  Hig- 
gins, deceased,  was  filed  and  entered  of 
record  In  the  probate  court  of  Nemaha 
county  on  December  6,  1875.  The  will, 
the  probate  thereof,  the  oath,  and  the 
bond  showed  both  the  appointment  and 
the  qualification  of  Mrs.  Higgins  aa 
executrix,  and  was  a  substantial  compli- 
ance with  paragraph  2929,  Gen.  Ht.  1889, 
of  the  executors'  and  administrators'  act, 
and  paragraph  7228,  Gen.  St.  1889,  of  the 
act  relating  to  wills.  The  probate  court 
of  Nemaha  county  ho  treated  the  matter, 
tor  in  the  first  order  made  In  the  case  by 
that  court,  on  December  6, 1875,  it  is  re- 
cited that  there  had  been  filed  "an  Instru- 
ment of  writing  purporting  to  bean  au- 
thenticated copy  of  the  last  will  and 
testament  of  the  said  Patrick  Higgins,  de- 
ceased, with  the  certificate  of  probate  and 
of  appointment  of  executrix."  On  the 
trial  of  the  case,  counsel  for  plaintiffs 
offered  In  evidence  "a  certified  copy  of  the 
will  of  Patrick  Higgins,  deceased,  and  the 
probate  thereof,  and  order  of  appoint- 
ment of  the  executrix,  filed,  approved, 
and  ordered  of  record  December  6,1875," 
in  the  probate  court  of  Nemaha  county; 
and  also  offered  In  evidence  the  bond 
given  by  the  executrix,  reciting  that 
"whereas,  Bettie  Higgins  has  been  ap- 
pointed and  has  qualified  as  the  executrix 
of  the  last  will  and  testament  of  Patrick 
Higgins,  deceased,"  etc.  No  surety  was 
given  upon  the  bond  of  Mrs.  Higgins  on 
account  of  the  direction  of  the  will.  By 
paragraph  2930,  Gen.  St.  1889,  (Execu- 
tors' and  Administrators'  Act,)  it  was  the 
right  of  the  probate  court  of  Nemaha 
county  to  Inquire  whether  or  not  a  new 
or  an  additional  bond  was  necessary  to 
protect  the  proceeds  of  the  sale  of  the  real 
estate.  If  a  new  bond  had  been  ordered, 
its  condition  would  have  been  "to  ac- 
count for  and  dispose  of  the  proceeds  for 
the  payment  of  the  debts  and  legacies  of 
the  deceased  and  the  charges  of  adminis- 
tration, according  to  thelawsof thestate" 
of  Kentucky.  The  probate  court  of 
Nemaha  county  considered  the  matter, 
and  then  decided  "that  no  security  be  re- 
quired of  the  executrix  in  this  court,  ex- 
cept upon  the  showing  of  some  one  inter- 
ested of  a  necessity  therefor."  Para- 
graph 2906,  Id.,  reads  as  follows:  "The 
court  may  require  of  any  executor  or  ad- 
ministrator, if  it  deem  It  necessary,  before 
such  sale,  to  give  an  additional  bond  tc 
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Becnre  the  further  asnets  arising  from  the 
Bale  of  the  real  estate."  The  probate 
court  of  Nemaha  county  considered  tbia 
section  as  appiicabie,  and  decided  not  to 
require  a  bond  except  upon  the  showing 
of  a  "necessity  therefor."  But  the  fail- 
ure of  tlie  probate  court  of  Nemaha  coun- 
ty, before  permitting  tlie  sale  of  the  real 
estate  to  be  made,  to  require  a  new  or  an 
additional  bond  from  the  executrix,  if  one 
was  necessary,  witli  resident  sureties  in 
this  state,  did  not  render  void  tlie  sale  of 
the  real  estate,  which  was  subsequently 
confirmed  by  the  probate  court.  Howbert 
V.  Heyle,  47  Kan.  — ,  27  Pac.  Rep.  110; 
Watts  V.  Cook,  24  Kan.  278.  Paragraph 
32S1,  (iien.  St.  1889,  relating  to  guardians 
and  wards,  makes  the  giving  of  a  bond  be- 
fore the  sale  or  mortgage  of  any  real 
estate  of  a  minor  as  mandatory  as  para- 
graph  2930,  Id.,  relating  to  sales  of  real 
estate  by  foreign  executors;  and  In  Watts 
V.  Cook,  supra.  It  wasi  said:  "Probate 
courts  should  cautiously  observe  the  pro- 
Tisions  of  the  section  quoted,  and  are 
greatly  negligent  in  permitting  sales  or 
mortgages  by  guardians  without  se- 
curity ;  yet  we  cannot  hold  that  the  fail- 
ore  to  give  security  deprives  the  court  of 
jurisdiction.  It  is  an  error  of  a  court  hav- 
ing competent  and  full  Jurisdiction,  sub- 
ject to  reversal  or  avoidance  by  due  pro- 
ceedings. The  absence  oi  the  necurity  did 
not  render  thp  proceedings  void,  but  only 
Irregular."  The  absence  of  a  bond  was 
again  recently  considered  in  Howbert  v. 
Heyle,  supra,  and  followed.  Under  the 
decisions  of  this  court  In  Bryan  v.  Bauder, 
23  Kan.  95,  Fleming  v.  Bale.  Id.  88,  and 
Howbert  v.  Heyle,  supra,  the  defects  or 
irregularities  In  the  petition  for  the  sale  of 
the  real  estate,  and  the  subsequent  pro- 
ceedings thereunder,  are  not  suHlcleut  to 
deprive  the  probate  court  of  Nemaha 
county  of  jurisdiction,  or  to  defeat  Its  ju- 
ristliction,  or  to  render  its  proceedings  or 
the  sale  or  deed  referred  to  void. 

The  report  of  sale  was  filed  in  the  pro- 
bate court,  was  signed,  "Bettie  HIggins, 
Executrix,  per  Johnston  Brothers,  Her 
Agents;"  and  was  verihed  by  J. H.  Johns- 
ton, one  of  the  firm  of  Johnston  Bros.  It 
recited  the  appraisement  of  the  land  by 
the  appraisers,  the  offering  of  each  piece 
separately  at  private  sale,  and  that  Henry 
Boxell,  being  the  highest  and  best  bidder, 
was  the  purchaser.  Each  tract  was  de- 
scribed therein  as  in  the  appralHement, 
but  only  tlie  aggregate  price  of  53,t'0()  cash 
in  hand  was  stated.  The  verlhcatitm 
by  J.  H.  Jf)hn8ton  before  the  probate 
court  was  to  the  effect  that  the  matters 
and  things  set  forth  in  the  report  were 
true,  and  that  the  executrix  did  not  di- 
rectly or  indirectly  purchase  the  real  es- 
tate, or  any  part  thereof  or  interest  there- 
in, and  that  she  was  not  interested  in 
the  property  except  as  stated  in  the  re- 
port, and  that  afHant  had  transacted  the 
business  for  her.  Under  paragraph  2916, 
Gen.  St.  1889,  we  think  the  return  of  the 
proceedings  under  the  order  of  the  sale 
ought  to  have  been  verified  by  the  execu- 
trix, not  by  her  agent;  but  in  view  of 
what  was  actually  done,  and  the  subse- 
quent proceedings,  emiiracing  the  execu- 
tion of  the  deed   by   the  executrix,   which 


referred  to  the  order  of  saleby  Its  date, 
the  court  issuing  the  order,  the  considera- 
tion paid,  etc.,  and  which  was.  on  presen- 
tation to  the  probate  court,  indorsed  by 
the  judge  thereof  with  bis  official  ap- 
proval and  the  seal  of  the  prol>ate  court 
attached, the  omission  of  the  verification  t».v 
the  executrix  was  only  an  irregularity,  not 
affecting  jurisdiction.  It  is  clearly  sbowu 
by  all  the  proceedings,  as  well  as  the  affi- 
davit of  J.  H.  Johnston,  that  the  executrix 
did  not  directly  or  Indirectly  purchase  the 
real  estate.  As  to  Mrs.  Mary  B.  Perrin,  iiee 
HIggins,  the  Qve-yeurs  statute  of  limita- 
tions is  clearly  applicable,  but  It  is  doubt- 
ful if  it  win  apply  to  John  HIggins  or  Ed- 
ward HiKgins,  one  of  whom  was  a  minor, 
and  the  other  a  minor  a  short  time  be- 
fore the  bringing  of  this  action.  Sertioas 
16. 17,  Civil  Code. 

In  conclusion,  we  repent  what  was  said 
in  Howbert  v.  Heyle,  supra:  It  must  l>e 
remembered  that  the  probate  court  in 
this  state  is  a  court  of  record,  (Const,  art. 
3,  §8;  Act  Relating  to  Probate  Courts,!  1;) 
and,  while  it  has  Jurisdiction  only  of  par- 
ticular classes  of  things,  such  as  the  care 
of  the  estates  of  deceased  persona,  minors, 
and  persons  of  unsound  mind,  yet  it  has 
general  jurisdiction  of  these  things. 
Hence  all  presumptions  should  be  in  favor 
of  the  regularity  of  all  the  proceedings 
of  probate  courts,  within  Its  juriBdiction, 
of  the  aforesaid  particular  classes  of 
things,  and  such  proceedings  should  gel. 
dom  be  held  to  be  void  when  attacked  col- 
laterally, as  in  this  case;  never.  Indeed, 
except  where  it  is  shown  afBrmatlvely 
that  the  court  had  no  jurisdiction.  Tlie 
Jndsinent  of  the  district  court  will  Iw 
atUrraed,    All  the  justices  concurring. 


Board  Cou.nty  C!om'bb  of  Franklin  Coun- 
ty V.  Bei.l. 

(Supreme  Court  of  Kansas.    March  5, 1S92.) 

SdEBIFFS— COMPKKSATION. 

A  sheriff  who  was  duly  appointed  as  agent 
of  the  state,  upon  a  requisition  issued  by  the  gov- 
ernor upon  the  chief  executive  of  Washington 
Territory  fur  the  reclamatloD  of  a  fugitive  from 
justice  from  this  state,  who  went  to  said  tiiri- 
tory,  and  received  said  fugitive,  and  returned 
him  to  the  county  In  which  the  crime  was  com- 
mitted, is  entitled  to  recover  for  such  services 
the  fees  and  expenses  allowed  by  paragraph  8006, 
Gen.  Bt.  188U,  beinp  "ten  cents  per  mile,  and 
transportation  and  board  for  prisoner  tinder  req- 
uisition, when  made  by  the  governor,  as  provided 
by  section  314,  c.  S3,  Gen.  St.  1868,"  (now  para- 
graph 637«,  Gen.  St.  1889.) 

{Syllainu  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Franklin  county ;  A.  W. 
Benson,  Judge. 

Proceeding  by  J.  N.  Bell  against  the 
board  of  county  commissioners  of  Frank- 
lin county,  to  recover  for  certain  services. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

F.  A.  Waddle,  for  plaintilt  In  error. 
Wm.  H,  Clark  for  defendant  in  error. 

Simpson,  C.  The  question  to  be  decided 
in  this  casein  most  odinirably  submitted 
on   the   following   agreed     stutemcut  ul 
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facts,  settled  and  signed  by  thetrlal  Judfce, 
am)  attested  by  the  clerk:  "(1)  The  plain- 
tiff is.  and  at  all  times  lierelnafter  referred 
to  was,  the  aherlH  of  Franklin  county, 
Kan.  (2)  That  on  the  9th  day  of  March. 
isss,  a  complaint  was  filed  In  the  office  of 
J.  K.  Ooodln,  Justice  of  the  peace  of  Ot- 
tawa city,  by  the  county  attorney,  charK- 
Ing  one  H.  V.  Scott  with  the  crime  of  for- 
gery. A  warrant  was  duly  issued  there- 
on, and  placed  In  the  hands  of  the  pialu- 
tiff  for  service.  That  H.  V.  Scott  had  at 
tliat  time  fled  from  the  state  of  Kansas, 
and  was  at  Walla  Wnlla.  W.  T.  That 
thereupon  the  county  attorney  of  Franklin 
county  applied  to  the  governor  of  Kansas 
for  a  requisition  upon  the  governor  of 
Washington  Territory  for  the  apprehen- 
sion of  said  H.  V.  Scott,  and  in  said  appli- 
cation the  said  county  attorney  nomi- 
nated the  plaintiff,  J.  N.  Bell,  as  a  proper 
peraon  to  be  appointed  and  commissioned 
as  the  agent  of  the  state  of  Kunsns  to  re- 
ceive said  Scott  when  he  should  be  ap- 
prehended. That  thereupon  a  requisition 
was  duly  Issued  by  the  governor  of  Kan- 
uas  upon  the  governor  of  Washington 
Territory,  and  the  plaintiff  was  appointed 
in  said  requisition  to  receive  said  Scott, 
and  return  him  to  Franklin  county,  Kan., 
all  of  which  he  did  In  dne  time,  and  In  so 
fioing  necessarily  traveled  4,700  miles.  (3) 
That  on  October  1,  1888,  the  plaintiff  pre- 
Hented  his  claim  In  due  form  to  the  defend- 
ant board  for  S5S5.40,  being  for  executing 
■writ,  jail  fees,  railroad  fare  for  prisoner, 
and  board  for  prisoner,  and  mileage  in  the 
case  of  State  of  Kansas  v.  H.  V.  Scott, 
of  which  claim  defendant  allowed  $370. 
and  disallowed  balance,  to-wit,  $215.40,  a 
part  of  claim  for  mileage.  The  amount 
thus  allowed  covers  railroad  fare  for  pris- 
oner, and  board  for  same,  and  ail  expenses 
of  plaintiff.  That  thereupon  plaintiff  ac- 
cepted the  $370,  but  duly  appealed  to  the 
district  conrt  from  the  order  of  the  de- 
()>ndnnt  board  disallowing  the  $21.5.40 
balance,  as  claimed  for  mileage.  (4)  Upon 
the  foregoing  admitted  facts  the  court 
then  and  there  rendered  Judgment  tor  the 
plaintiff  for  $21.'). 4(1,  and  costs,  to  which 
finding  and  Judgment  the  defendant  then 
end  there  excepted.  (5)  That  Indue  time, 
and  on.  to-wIt,  the  same  day,  the  defend- 
ant filed  a  motion  for  n  new  trial,  for  the 
reason  that  the  verdict  is  contrary  to 
law,  and  is  not  sustained  by  the  evidence, 
which  motion  was  by  the  court  ovor- 
rnlcd,  to  which  ruling  the  defendant  then 
niid  there  duly  excepted,  and  for  good 
eaose  shown  was  given  sixty  days  to 
make  a  case  for  supreme  court."  The 
only  question  in  this  case  is.  Was  the 
plaintiff,  acting  In  the  capacity  in  which 
he  was,  entitled  to  10  cents  per  mile,  each 
way.  for  miles  traveled  outside  of  Kan- 
sas? If  he  was,  then  the  Judgment  is  cor- 
rect, and  should  be  afUrnied;  if  he  was 
nut.  then  the  Judgment  is  erroneous,  and 
should  be  reversed. 

The  Judgment  must  be  affirmed.  Sec- 
tions 314  and  315  of  the  Code  of  Criminal 
Procedure  are  as  follows:  "860.314.  Before 
the  governor  of  this  state  shall  demand 
any  fugitive  from  Justice  from  the  execu- 
tive of  any  other  state  or  territory,  the 
cuttuty  attorney  of  the  connty  where  the 


crime  is  alleged  to  have  been  committed 
shall  examine  Into  the  case,  and,  if 
satisfied  that  a  crime  has  been  committed, 
and  that  the  person  charged  is  the  guilty 
person,  he  shall  so  certify  to  the  governor 
upon  the  affidavit,  information,  or  indict- 
ment presented,  and  ask  a  requisition  to 
be  made  in  accordance thernwlth;  and  the 
governor  may  issue  his  warrant,  under 
the  seal  of  the  state,  directed  to  the  agent 
or  messenger  roconimended  by  the  said 
connty  attorney,  commanding  him  to  re- 
ceive such  fugitive,  and  convey  him  to  the 
sheriff  of  the  county  In  which  the  offense 
was  committed,  or  Is  bylaw  cognizable. 
Sec.  815.  The  expenses  which  may  accrua 
under  the  preceding  section  shall  be  paid 
by  the  county  where  the  offense  was  com- 
mitted, except  in  capital  cases  which.  In 
the  opinion  of  the  governor,  demand 
prompt  and  Immediate  action;  and  when 
a  delay  in  procuring  the  necessary  papers 
from  the  county  attorney,  as  heretofore 
provided,  would  operate  to  prevent  tne 
apprehension  of  the  criminal,  tiicn.  and 
in  such  cases,  the  expenses  shall  be  paid 
l)y  tlie  state."  Seition  4  of  the  fees 
and  salaries  act  provides,  among  other 
fees  allowed  the  sheriff,  "ten  cents  per 
mile,  and  transportation  and  board  for 
prisoner  under  requisition,  when  made  by 
the  governor,  as  provided  by  section  814, 
c.  82,  Gen.  St.  l^BS,"  (now  paragraph  5376, 
Gen.  St.  18S9.)  These  three  sections  con- 
strued together  fix  the  liability  of  thecouD- 
ty.  Moon  y.  Commissioners,  80  Kan.  458, 
2  Pac.  Rep.  818.  In  the  latter  case  Moon 
was  an  agent;  but  In  this  case  Bell  Is  the 
slierlff,  and  his  fees  are  determined  by  a 
clause  In  paragraph  3006,  Gen.  St.  1888. 
or  section  4  of  the  fees  and  salaries  act. 
The  law  sends  him  out  of  the  state  as 
sheriff,  and  gives  hira  tees  for  the  special 
service  for  which  b«  is  sent  out  of  the 
state:  and  because  he  is  not  allowed  in 
ordinary  cases  to  perform  services  outside 
of  the  state  does  not  authorise  us  to  dis- 
regard the  positive  terms  of  the  statute  In 
regard  to  tlds  particular  matter.  Counsel 
for  plaintiffs  In  error  seem  to  rest  under 
the  impression  that  some.  If  not  ail,  of 
these  three  sections  were  repealed  by 
chapter  109,  Laws  1x86.  but  this  is  a  mis- 
take. Before  the  passage  of  the  act  of 
1KS6,  thelaw  then  In  force,  being  section 
5,  c.  44,  Gen.  St.  1808,  made  the  state  lia- 
ble for  all  the  expenses  cunsed  by  the  ar- 
rest of  a  fugitive  from  justice  from  an- 
other state.  In  this  state,  on  a  requisition 
issued  by  the  chief  executive  of  another 
state.  By  the  amentiment  of  1886  the 
agent  of  the  executive  authority  making 
the  demand  must  pay  all  the  costs  of  the 
arrest  and  conflnenient  of  the  fugitive  In 
this  state  before  the  fugitive  shall  be  de- 
livered up.  The  object  of  the  law  of  1886 
was  to  relieve  the  state  from  liability  for 
the  costs  and  expenses  of  the  arrest,  iu 
this  state,  of  fugitives  from  otiier  states. 
This  act,  by  express  terms,  repeals  section 
.5,  c.  44,  Gen.  St.  MiGH,  an  act  relating  to 
fugitives  from  justice,  and  all  acts  or 
parts  of  acts  that  makes  the  state  liable 
for  the  costs  and  expenses  of  the  arrest  of 
fugitives  from  other  states,  whose  return, 
is  demanded;  and  does  not  repeal,  nor 
attempt  to,  or  intend  to,  repeal  the  thre«>- 
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Bectlons  above  enumerated.    We   recom- 
mend that  tbe  judgment  be  affirmed. 

Per  Curiam.    Itisao  ordered;   all  tbe 
Justices  concurring. 


Sponable  v.  WooDiiouaB. 

(Supretne  Cmirt  of  Kansas.     March  5, 1893. 

Tax-Saabs  — Purchase  bt  Countt  Treasuhkh. 

A  purchase,  either  directly  or  indirectly, 
by  a  county  treasurer,  at  his  own  sale,  is  in- 
raiid.  The  money  paid  into  tho  county  treasury 
CD  such  purchase  is  forfeited  to  the  public,  and 
cannot  be  recovered  bacli  by  tho  treasurer  from 
the  county,  nor  from  the  owner  of  tho  land,  either 
in  law,  or  in  equity. 

{SyUabua  by  Strang,  C.) 

ConimtsHloners'  decision.  Error  from 
district  court,  Johnson  count,v;  J.  P. 
HiNnMAN,  Judge. 

Action  l)y  Gertrude  A.  Woodhouse 
against  John  VV.  Sponable  to  quiet  title. 
Judgment  [or  plaintiff.  New  trial  denied. 
Delendant  brings  error.     Affirmed. 

Cunt}!!  &  Hlieldoa,  lor  plaintiff  in  error. 
Parker  &  SeHton,  for  defendant  in  error. 

Strang,  C.  Action  to  quiet  title  to  tbe 
N  .  VV.  Jl^  of  section  15,  townsliip  13,  range 
22,  in  Johnson  county,  Kan.  On  the  trial 
ot  the  case  below  it  was  admitted  that 
the  plaintiff,  Gertrude  A.  Woodhouse,  held 
title  to  said  land  tiirough  a  regular  and 
unbroken  chain  of  conveyances  from  the 
government  of  the  United  States  of 
America  to  herself,  and  that  all  of  said 
conveyances  were  duly  recorded  tn  the 
olBce  of  register  ot  deeds  of  Johnson  coun- 
ty, Kan.  It  was  also  admitted  that  said 
Gertrude  A.  Woodhouse  and  her  grantors 
had  been  in  the  actual,  open,  quiet,  and 
peaceable  posHession  of  said  land  for  more 
than  15  years  last  past  before  the  com- 
niencement  of  this  action,  under  a  claim 
ot  title  thereto,  and  were  in  possession 
thereof  when  this  suit  was  begun.  The 
defendant  claimed  under  a  tax-deed  for 
tbe  land  in  dispute,  from  the  clerk  of 
Johnson  county,  Kan.,  to  J.  W.  Spona- 
ble, dated  June  28, 1866,  bused  upon  a  tax- 
sale  certificate  of  May,  1K64,  tor  taxes  ot 
1863,  which  deed  was  Introduced  by  the 
defendant  below  in  support  of  bis  claim. 
It  was  admitted  in  behalf  ot  the  defendant 
below  that  Gertrude  A.  Woodhouse  and 
her  grantors  failed  to  pay  the  taxes  on 
the  land  in  dispute  for  the  years  1SG3, 1868, 
1870,  1871,  and  1874,  and  that  said  taxes 
were  paid  by  J.  W.  Sponable,  which,  to- 
gether with  penalties,  interest,  and  costs, 
amounted  to  ^139.44  December  14,  1874, 
and  that  none  of  said  taxes  were  ever  re- 
turned to  J.  W.  Sponable  by  said  Ger- 
trude A.  Woodhouse  or  her  grantors,  nor 
by  any  one  else.  It  was  admitted  In  re- 
buttal, la  bebalf  ot  the  plaintiff,  that  at 
the  time  of  the  sale  of  the  land  in  contro- 
versy for  the  taxes  of  lfSC3,  on  the  10th  of 
May  of  that  year,  J.  W.  Sponable,  defend- 
ant below,  was  county  treasurer  of  John- 
sou  county,  Kan.,  and  continued  to  hold 
said  office  until  1865.  Tbe  proof  showed  in 
rebuttal  that  W.  M.  Sbean  bid  oft  the  land 


in  controversy  at  treasurer's  sale  fur  taxes 
May  10, 1864,  and  obtained  a  tax-sale  cer- 
tificate; that  on  the  12th  day  of  May, 
1864,  said  Shean  assigned  said  certificate 
to  J.  W.  Sponable,  tbe  defendant  below, 
who  was  at  the  time  treasurer  of  tbe 
county,  and  also  aon-ln-Iaw  of  Sbean.  A 
number  of  other  tax-sale  certificates  is- 
sued to  said  Sbean  and  others  on  tbe  lOtb 
and  11th  days  ot  May,  1864,  for  other  lands, 
were  Introduced  by  the  plaintiff  below  to 
show  that  they  also  were  assigned  on  tbe 
ISth  of  May,  1864,  to  J.  W.  Sponable.  On 
theforegoiugfactsand  the  pleadings  in  the 
case,  the  cause  was  tried  by  thecourt  Jan- 
uary 28, 1889.  and  taken  under  advisement 
until  March  26, 1889,  when  the  court  toond 
for  the  plaintiR  that  the  tacts  stated  in  bis 
petition  were  true.  Tbe  defendant  there- 
upon filed  a  motion  asking  tbe  court  to  as- 
certain the  amountof  taxes  paid  by  him  on 
the  laud,  and  require  the  plaintiff  to  pay 
the  same  to  him,  together  with  interest 
thpreon,  as  allowed  by  law,  before  her 
title  to  the  land  in  controversy  should  be 
quieted.  This  motion  was  overruled.  A 
motion  for  new  trial  was  then  filed,  which 
was  also  overruled. 

The  plaintiff  complains  of  the  action  of 
the  court  In  overruling  the  motion  to  re- 
quire Mrs.  Woodhouse  to  compensate  him 
for  taxes  and  penalties  paid  by  him  on  the 
land  in  dispute,  together  with  Interest 
thereon  before  her  title  sliould  be  quieted. 
It  was  admitted  that  Mrs.  Woodhouse 
not  only  held  title  to  the  land  by  a  regu- 
lar aud  unbroken  chain  of  conveyances 
from  tbe  government  of  the  United  States 
to  herself,  but  that  she  and  her  grantura 
bad  held  the  actual,  adverse,  and  peacea- 
ble possession  ot  the  land  for  more  than 
15  years  before  and  up  to  the  commence- 
ment of  this  action.  Tbe  tax-deed  of 
Sponable  to  said  land  was  made  June  2$, 
18(i6,  and  filed  of  record  tbe  same  day. 
This  action  was  commenced  June  25.  IKSS. 
As  22  years  had  elapsed  from  the  filing  of 
the  tax-deed  before  the  commencement  of 
this  cause,  .Sponable  could  not  enforce 
bis  claim  tor  taxes  in  any  proceeding  com- 
menced by  him  for  that  purpose;  but  be 
claims  that,  as  the  action  to  quiet  title 
is  an  equitable  proceeding,  Mrs.  Wood- 
house's  title  should  not  have  been  quieted 
until  she  bad  done  equity  by  paying  to 
Sponable  the  taxes  be  bad  paid  on  lier 
land,  together  with  the  Interest  allonred 
by  law  thereon.  The  reply  In  the  esse 
alleges  that  the  tax-deed,  and  all  prior 
proceedings  upon  which  it  is  based,  are 
void.  The  evidence  shows  that  tbe  sale 
tor  taxes  was  on  the  10th  day  of  May, 
1864;  tbat  the  land  was  purchased  by, 
and  tax-sale  certificate  issued  to,  W.  M. 
Shean;  and  also  shows  that  the  certifi- 
cate was  transferred  by  Shean  to  Spona- 
ble, the  county  treasurer,  who  sold  tbe 
land  on  the  12th  day  of  tbe  same  month, 
and  but  two  days  after  tho  tax-sale.  The 
assignment  does  not  show  how  much  the 
treasurer  paid  therefor.  It  simply  shows 
tbat  the  transfer  was  made  in  considera- 
tion   of dollars    and   cents. 

There  is  nothing  to  show  that  Shean  oold      ' 
tor  a  larger  sum   than    he    paid,  which 
might  indicate    a    purchase   and    sale  in      I 
good  faitb.    In  bis  deposition  wherein  be 
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pQumeratee  what  be  had  paid  on  theland, 
which  waa  introduced  by  him  as  evidence 
in  the  case,  Sponable  says:  "As  my  rec- 
ollection is,  1  paid  for  the  taxes  named  in 
the  deed,  interest,  and  cost  of  deed,  in  the 
treasury  of  Jolmson  county,  f22. "  He 
doet)  not  say  be  paid  Shean anything;  but 
says  he  paid  it  "In  the  treasury  of  John- 
son county."  That  Is  the  gist  of  the  com- 
plaint, so  tar  as  It  relates  to  this  point; 
tbut  ia,  that  he,  Sponable,  and  not  Sbean, 
was  the  purchaser  at  the  tax-sale;  that 
SSliean  was  simply  used  as  an  instrument 
through  wliom  Sponable  was  to  procure 
the  tax-sale  certificate  to  the  lot.  To  re- 
reinforce  or  corroborate  the  theory  that 
Sponable  was  purchasing  land  at  his  own 
tax-aale,  other  certificates  were  Intrn- 
darteO  to  show  that  other  pieces  of  laud 
were  sold  to  Shean,  and  one  or  two  other 
persuns,  the  certificates  for  which  were  all 
aBsicrned  to  Sponable  on  the  same  day. 
We  think  such  certificates  were  properly 
Introduced  (or  such  purpose.  The  court 
found  for  the  plaintiff  below  that  the  tax- 
title  ^vtLa  void,  and  that  "J.  VV.  Sponable 
has  no  rights,  claim,  lieu,  or  interest  in 
the  land  iu  dispute."  The  court  below 
having  held  the  lax-title  void  upon  the 
ground  that  it  was  based  upon  a  fraudu- 
lent tax-sale,  what  rights  had  Sponable 
left  in  connection  with  such  sale?  The 
fraudulent  connection  with  the  sale  con- 
Histed  in  the  fraudulent  acts  and  Intention 
of  Sponable.  It  ia  agreed  that  such  acts 
rendered  his  tax-title  void.  Whatever  he 
paid  for  such  tax-title,  as  well  as  what 
he  paid  in  taxes  subsequently,  was  pc!d 
b.r  him  pursuant  to  a  voluntary  act  of 
fraud  on  his  part.  Will  a  court  of  etiulty 
aid  him  to  recover  these  payments  back? 
We  think  not.  On  the  other  hand,  we 
think  that  whatever  was  so  paid  was  for- 
feited by  bim  to  the  public,  and  that  he 
cannot  recover  it  back.  Whether,  howev- 
er, the  money  so  paid  by  Sponable  operat- 
ed to  cancel  the  lien  of  the  county  upon 
the  land  for  the  taxes  he  attempted  to 
pay,  ur  the  count.v  still  has  a  lieu  upon 
the  land  for  said  taxes,  we  do  not  under- 
take to  decide.  It  is  sufficient  that  the 
courts  will  not  aid  Sponable  in  an  at- 
tempt to  recover  from  any  one  money  paid 
by  him  pursuant  to  a  fraudulent  purpose 
on  his  part.  The  Iowa  cases  cited  by  the 
plaintiff  in  error  depend  for  their  force  up- 
on a  statutory  provision  of  that  state 
which  "  vests  in  the  purchaser  of  a  tax- 
title  all  the  right,  title,  Interest,  and  claim 
of  the  state  and  county  thereto."  Un- 
der this  action,  the  Iowa  courts  hold  that, 
though  a  ta.x-sale  is  void  us  to  the  owner 
of  the  land,  it  may  be  held  to  pass  the 
right  and  title  of  the  state  and  county 
thereto  to  the  purchaser,  and,  as  the 
purchaser  thuf  obtains  the  lien  of  the 
county,  he  may  enforce  it  though  the  sale 
is  held  void.  We  have  no  such  statute, 
and  do  not  think  the  principle  upon  which 
it  is  based  a  good  one,  since  it  relieves  a 
fraud  of  the  natural  penalty  of  forfeiture 
which  follows  it.  It  Is  recommended  that 
the  Judgment  of  tbe  district  court  be  af- 
firmed. 

Per  CrnuM.    It  Is  so  ordered;  all  the 
juaticea  concurring. 


Hatfield  et  al.  v.  Farniim. 

(Supreme  Court  of  Kansas.    March  5, 1893.) 

Action  on  AoconNT— Countbr-Claim-Judombst 

ox  P1.EADISOS. 

An  action  was  brought  upon  an  occ-ouai, 
the  correctuess  ot  whicu  was  vorifled  by  affidavit. 
Defendants  filed  a  verified  answer,  conceding  the 
account,  but  stating  that  they  purchased  com  - 
morcial  drafts  from  a  banking  firm  of  which 
plaintiff  was  a  partner,  and  that  the  drafts  were 
dishonored  and  protested,  and  they  were  com- 
pelled to  redeem  tbe  same.  The  amount  of  the 
indebtedness  thus  arising  exceeded  plaintiff's 
claim,  and  defendants  demanded  judgment  for 
the  difference.  I'laintlfl  replied  with  a  verified 
denial  ot  the  allegations  of  the  answer.  Both 
parties  declined  to  offer  evidence,  and  submitted 
the  case  upon  the  pleadings.  The  court  gave 
judgment  in  favor  of  the  plaintitT  for  the  amount 
of  his  account.  Held  not  error. 
(Syllabus  by  the  Court. ) 

Error  from  district  court,  Ford  county ; 

A.  J.  Abbott,  Judge. 

Action  by  Itheal  P.  Farnum  against 
Hatfield  &  Smith  on  an  account  for  goods 
sold.  Judgmeutfor  plaintiff.  Defendants 
bring  error.    Affirmed. 

Hiitton  &  Afc(ra/T.v,  for  plaintiffs  in  error. 

B.  H.  Barrlagton,  for  defendant  in  error. 

Johnston,  J.  Itheal  P.  Farnum  brought 
this  action  before  a  Justice  of  the  pea<v  t<* 
recover  from  Hatfield  ft  Smith  fl32.«.'»  for 
merchandise  sold  and  delivered  to  then.. 
Attached  to  the  bill  of  particulars  was  an 
account,  the  correctness  of  which  wast 
duly  verified  by  affidavit.  Hatfielil  '  & 
Smith  answered  by  a  bill  of  particulars, 
which  admitted  the  correctness  of  Kar- 
nura's  account,  but  stated  that  he  was  in- 
del>ted  to  the.ii  in  the  sum  of  $-'1(>.'.)li. 
which  they  claimed.  They  allegesi  that, 
at  the  time  the.v  became  indebted  to  Far- 
num, he  and  two  other  periions  were  en- 
gaged in  the  banking  business  under  tli'.> 
firm  name  of  the  Bank  of  Ford,  and  that 
they  purchased  from  the  bank  three  cuui- 
mei-cial  drafts  aggregating  5210.5)0,  cacli 
of  which  was  dishonored  at  the  place  of 
pfa.vment,  and  Hatfield  &  Smith  were  com- 
pelled to  redeem  th«"m.  They  asked  judg- 
ment for  the  difference  between  $216.90,  the 
amount  of  their  claim,  and  $132.60,  the 
amount  of  Farnum's  account,  together 
with  the  costs  of  the  action.  Their  bill  ot 
particulars  was  also  verified.  Farnum 
replied,  denying  every  allegation  In  the 
answer  or  bill  of  particulars  of  Hatfield  & 
Smith,  except  wherein  they  admitted  his 
account;  and  this  reply  wus  also  verified. 
A  trial  before  the  justice  of  the  peace  re- 
sulted in  a  judgment  in  favor  of  Farnum 
tor  f  134.79,  when  an  appeal  was  taken  to 
the  district  court.  When  the  case  came 
op  for  hearing  in  the  district  court,  each 
party  moved  the  court  tor  judgment  on 
the  pleadings,  and,  each  party  standing 
on  tlie  pleadings  and  offering  no  evidence. 
Judgment  was  rendered  In  favor  ot  Far- 
num for  the  amount  of  his  claim,  f  186.75. 
Hatfield  &  Smith  excepted  to  the  ruling  ot 
tbe  court,  and  bring  the  case  up  for  re- 
view. They  contend  that  they  were  enti- 
tled to  set  off  tbe  partnership  debt  ot  the 
Bank  ot  Ford,  iu  which  Farnum  was  a 
partner,  against  bis  demand  for  merchan- 
dise, and  also  to  a  Judgment  tor  the  bal* 
ance  between  the  two  demands  in  tbeit 
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ta^or;  and  hence  they  arsed  that  the 
iudgment  given  in  favor  of  Farnum  was 
erroneous.  Their  deteiiRS  was  good,  and, 
If  It  had  been  estahlished  by  proof,  they 
would  have  been  entitled  to  a  Judgment 
against  Farnum.  Each  member  of  a  part- 
nership is  aeverallv  liable  for  the  partner- 
ship debts,  and  as  Hatfield  &  Smith  might 
have  miiiutained  an  independent  action 
against  Farnum  alone,  if  a  member  ut  the 
firm  of  the  Bank  of  Ford,  so  they  are  at 
liberty  to  set  up  the  demand  In  the  action 
of  Farnnm.  This  question  has  recently 
been  determined  in  the  case  of  Crane  v. 
King,  (Kan.)  28  Pac.  Rep.  ]OiO.  See,  also, 
Carson  v.  Dames,  1  Ala.  03:  Redman  v. 
Malvin,  23  Iowa,  296;  Pate  v.  Gray,  1 
Hemp.  155;  Dann  v.  West,  5  B.  Mon.  370; 
Newell  V.  Salmons,  22  Barb.  647.  No  proof 
of  the  facts  alleged  in  the  answer,  how- 
ever, were  offered,  and  as  the  pleadings 
stood  they  were  nol  entitled  to  recover. 
It  is  true,  their  answer  was  verified  ;  but 
In  that  answer  the  correctness  of  Far- 
num's  account  and  his  right  to  a  credit 
for  the  full  amount  of  bis  claim,  were  spe- 
cifically admitted.  The  verification  of  Kar- 
Dum's  account  did  not  shut  out  the  de- 
fense of  Hatfield  &  Smith.  Tliey  had  the 
right  to  Introduce  evidence  to  prove  any 
setoff  or  counter-claim  which  they  had 
against  Farnum,  although  they  did  not 
deny  the  correctness  of  his  account. 
Daughman  v.  Hale,  45  Kan.  4>'>3,  25  Pac. 
Bep.  856.  The  demand  of  Farnum  being 
admitted,  no  evidence  was  necessary  to 
his  recovery  on  the  same,  or  at  least  to  a 
credit  of  the  amount  of  his  account.  By 
the  verified  reply  of  Farnum,  he  denied 
that  he  was  a  member  of  the  partnership 
of  the  Banlc  of  Ford,  and  it  devolved  on 
Hatfield  &  Smith  not  only  to  prove  the 
existence  of  the  partnership,  and  that 
Farnum  was  a  member  of  the  same,  but 
also  to  establish  by  competent  proof 
that  the  6anl<  of  Ford  was  indebted  to 
them.  For  some  reason  they  rested  on 
thnir  pleadings  and  offered  no  proof.  It 
is  difilcuit  to  understand  what  their  pur- 
pose was,  but  declining  to  offer  proof  to 
establish  their  set-off,  and  standing  upon 
tlie  pleadings,  no  other  course  was*  left  for 
the  court  than  to  render  judgment  for  the 
plaintiff,  Furnum,  whose  account  was  ad- 
mitted. The  judgment  of  the  district 
court  must  therefore  be  afilrmed.  All  the 
Justices  concurring. 


Glazb  et  ah  v.  Fisrguson. 

f Supreme  Court  of  Kan»a*.    March  6,  1892.) 

XoTi; — W.MVER  of  Demand  and  Notice — 

E  V IDENCE — Su  PPrCIENCY. 
A  jury  Is  authorized  to  infer  from  the  fact 
that  indorsers  of  a  negotiable  pi-omissory  note 
informed  the  indorsee,  at  the  time  of   the  trans- 
fur  of  the  note  to  the  indorsee,  that  they  had  ex- 
ended  the  time  of  payment  by  agreement  with 
the  makers,  and  requested  the  indorsee  not   to 
present  it  fm-  payment  for  30  days,  the  Indorsee 
eonaenting  thereto,  that  the  indorsers  had  waived 
demand,  protest,  and  notice  of  non-payment  of 
said  note. 
(Si/H«fc«M  by  Simpson,  C.) 

CoAimissioners'  decision.  Error  from 
court  of  common  pleas,  Sedgwick  county; 
Jacob  M.  Balukkston,  Judge. 


Action  by  Charles  V.  Fergaaon  against 
Oeorge  Morris.  Sarah  Morris,  George  P. 
Glaze,  George  C.  Gardner,  H.  B.  Gardner, 
and  C.  L.  Andreas,  to  recover  on  a  note. 
Verdict  and  Judgment  for  plaintiff.  De- 
fendants bring  error.     Affirmed. 

Noab  Allen,  J.  M.  Humphrey,  and  Hnr- 
ria  &  VerwilUon,  for  plaintiffs  In  error.  J. 
E.  Hume  and  Bentley  £  Ferguson,  for  de- 
fendant In  error. 

Si.MPSov,  C.  This  action  was  brought 
by  Charles  V.  Ferguson  in  the  comnioo 
pleas  court  of  Sedgwick  county  against 
George  Morris,  Sarah  Morris,  George  P. 
Glaze,  George  C.  Gardner,  H.  B,  Gardner, 
and  C.  Li.  Andresa,  to  recover  on  a 
promissory  note,  of  date  March  17, 18S7, 
for  $400,  with  Interest  from  date  to  ma- 
turity at  8  per  cent.,  and,  if  not  paid  ut 
maturity,  interest  at  12  per  cent.  George 
Morris  and  iSarah  Morrla  are  charged  as 
makers  of  the  note.  George  P.  Glace  was 
the  payee.  The  note  was  given  as  a  part 
of  the  purchase  money  of  lota  1,  3,  5,  and 
7,  In  Gardner's  addition  to  the  city  of 
Wichita,  and  a  vendor's  Men  was  reserved 
in  the  deed  from  Glaze  to  Morris  and  wife 
for  the  amount  of  this  note.  At  the  time 
of  the  commencement  of  the  action 
Andress  was  the  owner  of  the  lota.  This 
note  was  indorsed  by  Glaze  to  George  C. 
Gardner  and  H.  B.  (Jardner,  and  by  them 
indorsed  and  delivered  to  Ferguson,  be- 
fore maturity.  Ferguson,  In  his  peti- 
tion, avers  that,  at  the  time  the  note 
was  indorsed  and  delivered  to  bicn.  Glaze, 
G.  C.  Gardner,  and  H.  B.  Gardner  stated 
to  him  that  the  time  of  the  payment 
thereof  had  been  extended  30  days,  and 
that  this  extension  was  granted  by  their 
consent,  at  the  request  of  the  makers, 
and  that  he  (Ferguson)  agreed  not  tu 
present  the  note  for  payment  to  the 
makers  until  the  expiration  of  SO  days 
after  maturity;  and  that  H.  B.Gardner 
exprcHsIy  agreed  that  it  said  note  was 
not  paid  at  the  expiration  of  30  days 
be  and  G.  C.  Gardner  and  George  P. 
Glaze  would  pay  the  same.  George  C. 
Gardner,  H.  B.  Gardner,  and  Glaze  filed 
answers,  each  pleading  a  general  denial; 
and,  as  the  case  is  here  only  as  to  thene 
parties,  it  is  not  necessary  to  state  the  ac- 
tion of  the  others. 

When  the  ease  was  called  for  trial  thesp 
plaintiffs  in  error  objected  to  the  intro- 
duction of  any  evidence  under  the  peti- 
tion, because  it  does  not  state  facts  autB- 
:-ient  to  constitute  a  cause  of  action 
against  them.  This  objection  was  over- 
ruled, and  this  raises  the  controlling  queo- 
tlon  in  the  case.  The  Jury  found  for  Fergu- 
son, and  returned  a  verdict  for  amonnt  of 
note,  with  interest,  against  the  defendants, 
and  Judgment  was  rendered  on  the  verdict. 
As  th«re  was  no  evidence  tending  to  ahow 
protest,  and  the  service  of  notice  of  dis- 
honor on  G.  C.  Gardner,  H.  B.  Gardner, 
and  Glaze,  the  verdict  of  the  Jury,  under 
the  Inatnictiona  given  by  the  court,  was 
based  upon  the  fact  that  the  time  for  the 
payment  of  the  note  had  been  extended 
for  30  days  by  these  parties,  at  the  request 
of  the  maker,  and  that  they  had  so  in- 
formed Ferguson  at  the  time  of  the  trauH- 
fer  of  the  note  by  them  to  blm.    There  ia 
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fiome  evidence  to  nastaln  tbe  verdict  on 
tbiB  theory.  Tbin  leaveR  tbe  legal  que8- 
ttoD  as  to  whether  or  not  Rocb  an  agree- 
ment dlspeneea  wltb  notice  and  protest  no 
Far  as  tbe  Indorseni  are  concerned ;  and.  If 
it  does,  the  objection  to  tbe  petition  waa 
properly  overraled.  It  stated  a  cause  of 
actlf>D  OKainst  O.  C  Gardner,  H.  B.  Gard- 
ner, and  Glase.  Tbe  plain  tiffs  in  error,  both 
in  the  court  b«>low  and  here,  seek  to  hare 
the  questions  determined  on  a  strict  con> 
stroction  of  the  rules  of  commercial  law, 
as  to  demand  and  notice,  and  consequent- 
ly Ignore  any  theory  of  tbe  case  that  im- 
plies waiver  of  notice  to  the  iudorsers. 
That  the  presentment  of  a  note,  as  well  am 
protest  and  notice,  can  be  dispensed  with 
by  agreement  or  waiver,  is  a  familiar  doc- 
trine of  tbe  text-books.  The  waiver  may 
be  either  verbally  or  by  writing.  It  may 
be  expressed  in  strict  terms,  or  inferred 
from  the  words  or  acts  of  tbe  party.  It 
may  i-esult  from  any  understanding  be- 
tween the  parties  which  Is  of  such  a  char- 
acter as  to  satisfy  the  mind  that  a  waiver 
is  Intended.  "Any  act,  courBe  of  conduct, 
or  language  of  the  drawer  or  Indorser  cal- 
culated to  induce  the  holder  not  to  make 
demand  or  protest,  or  give  notice,  or  to 
pot  him  off  Ills  guard,  or  any  agreement 
of  the  parties  to  that  effect,  will  dispense 
with  the  necessity  of  taking  theHe  steps." 
Daniel.  .\eg.  Inst.  J  11U3,  and  authorities 
cited  In  toot-notes.  "  Where  the  In- 
dor^ers  agree  to  an  extension  of  time  of 
payment,  It  waives  demand,  protest,  and 
notice."  Id.  §  1106.  Rldgway  v.  Day,  13 
Pa.  St.  208;  Barclay  v.  Weaver,  19  Pa. 
Kt.  396:  Bank  v.  Waples.  4  Har.  (Del.)429; 
Bank  v.  Moore,  37  N.  H.  539,— are  the 
canee  cited  to  sustain  tbe  text.  In  the 
case  of  Hudson  v.  Wolcott,  39  Ohio  St. 
61S,  tbe  conrt  say:  "At  tbe  time  of  tbe 
indorsement  the  parties  thereto  were  fully 
Informed  that  the  maker  could  not,  at 
that  time,  make  payment,  nor  probably 
within  30  days;  and  the  inference  is  clear 
that  the  parties,  indorser  and  indorsee.  In- 
tended to  await  payment,  for  that  period. 
If  so,  demand  and  notice  within  that 
period  were  waived.  And  clearly,  demand 
and  notice,  under  the  circumstanceH,  were 
not  required  at  the  end  of  t.be  30  days  by 
any  rule  of  law,  for  the  reason  that  the 
note  bad  long  been  past  due,  and  no  con- 
tract had  been  made  with  tbe  maker  to 
extend  tbe  date  of  payment  to  any  other 
time  than  that  named  In  tbe  note  itself; 
so  that  neither  tbe  ru'e  of  law  in  respect 
to  demand  and  notice  at  maturity  of  com- 
mercial paper  indorsed  before  maturity, 
nor  that  in  respect  to  Indorsement  of 
paper  past  due,  was  applicable  In  this 
case,  alter  tbe  lapse  of  30  days  from  tbe 
date  of  transfer."  This  case  Is  a  stronger 
one  than  the  cited  case,  because  here  the 
indorsers  themselves,  before  tbe  transfer 
of  tbe  note  to  Kergoson,  made  an  agree- 
ment wltb  the  maker  to  extend  the  time, 
and,  according  to  the  adjudicated  facts, 
so  Informed  tbe  defendant  In  error  at  the 
time  of  the  tranxfer.  In  a  subsequent 
case,  that  olMcMouIgal  v.  Brown,  45  Ohio 
St.  4!>9.  1.5  N.  E.  Rep.  860,  the  decision  In 
Hudson  v.  Wolcott  was  affirmed,  and  the 
court  say:  "It  Is  contended,  however, 
tbat  a  new  time  of  payment  was  tlxed  by 


the  extension  to  'nbonttbe  1st  of  April, 
1877,'  and  that  demand  and  notice,  within 
a  reasonable  time  after  the  1st  of  April, 
were  necessary  in  order  to  make  the  in- 
dorser liable.  The  exteusion  to  about  the 
Ist  of  April,  In  our  view,  designated  a 
time  so  Indeflnite  as  to  be  calcdlated  to 
mislead  the  indorsee,  and  put  blm  in 
doubt  and  off  his  guard  in  protecting  his 
rights  as  against  the  indorser.  It  was  be- 
yond the  power  of  the  indorsee  to  deter- 
mine definitely  when  the  note  was  pay- 
able by  the  terms  of  the  extension.  To 
charge  a  drawer  or  Indorser,  demand 
should  be  made  on  tbe  day  of  the  maturi- 
ty of  the  note  or  bill.  If  made  before  the 
note  falls  due  It  is  una  vailing;  and.  It 
made  after,  it  is  generally  Insufficient  tor 
the  purpose  of  charging  the  indorser  or 
drawer.  The  defendant  In  error  having 
contribnted  towards  rendering  the  holder 
of  the  note  Incapable  of  definitely  deter- 
mining tbe  day  of  payment,  and  of  strict- 
ly complying  with  the  rules  of  commer- 
cial law.  In  respect  to  demand  and  notice, 
he  is  to  be  held  as  intending  to  waive 
sach  compliance.  We  have  not  been  able 
to  reach  tbe  conclusion  that  tbe  indorser, 
after  having  received  a  valuable  consid- 
eration, designed  to  place  his  indorsee  In 
a  situation  of  doubt  and  uncertainty,  and 
afterwards  to  hold  him  rigidly  to  the  re- 
quirement of  demand  and  notice,  in  order 
that  he  might  evade  an  indorser's  lia- 
bility." This  applies  with  great  force  to 
the  facts  In  this  case.  Tbe  case  of  Boyd 
V.  Bank,  32  Ohio  !?t.  526,  will  be  found  to 
be  a  very  instructive  case,  citing  many 
authorities  on  the  question  ol  waiver, 
and  going  far  to  support  the  Judgment  In 
this  case.  The  case  of  Bank  v.  Richard- 
son, 5  Plck.435,  holds  that  proof  ol  a  waiver 
of  notice  will  support  the  allegation  of 
actual  notice,  and  that  where  the  in- 
dorser of  a  note  applied  to  a  bank  to 
have  It  discounted,  and  promised  to  at- 
tend to  the  renewal  of  It,  and  to  take  care 
of  It,  and  directed  that  a  notice  to  the 
maker  should  be  sent  In  his  care,  and 
such  notice  was  sent  accordingly,  this 
was  a  waiver  of  regular  demand  and  no- 
tice, or  at  least  from  it  a  Jury  might 
legally  Inter  a  waiver.  Tbe  cases  of  Jones 
V.  Fales,  4  Mass.  251,  and  Fuller  v.  Mc- 
Donald, 8  Me.  213,  are  also  cited  to  sup- 
port this  doctrine.  These  authorities  es- 
tablish the  rule  embodied  In  tbe  Instrac- 
tlons  of  tbe  court,  and  support  tbe  theory 
upon  which  tbe  jury  acted. 

Tbe  case  of  Doollttle  v.  Ferry,  20  Kan. 
230,  is  Invoked  In  support  of  a  contention 
of  the  plaintiffs  In  error.  That  case  holds 
tbat 'parol  testimony  Is  Inadmissible  to 
change  a  simple,  unqualltled  Indorsement, 
whether  In  full  or  In  blank,  into  an  indorse- 
ment without  recourse;"  but  there  is  no 
such  question  here.  The  indorsement  is 
conceded:  it  imports  a  conditional  liabili- 
ty; that  liability  can  be  made  absolute 
by  presentation,  protest,  and  notice  In 
due  time;  and  the  question  here  is,  did 
the  Indorsers  waive  the  performance  of 
certain  things  tbat  fix  liability,  it  not 
waived?  There  is  no  pretense  in  this 
ease,  on  either  side,  that  there  was  any 
parol  agreement,  contemporaneous  with 
the  Indorsement,  that  changed  its  legal 
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impUeation.  If  counari  mean  that  waiver 
ot  demand,  protest,  and  notice  cannot  be 
made  by  parol,  all  the  books  contradict 
tliem.  The  same  question  is  presented  by 
the  demurrer  to  the  evidence  at  the  trial, 
as  raised  by  objection  to  any  evidence  un- 
der the  petition;  and  so  far  as  the  con- 
trolling question  is  concerned  the  instruc- 
tions are  in  line  with  the  authorities 
cited. 

There  is  some  contention  In  the  brief 
of  counsel  fur  plaintiffs  in  error  that  tliis 
note  was  assigued,  and  not  indorxed,  and 
the  ease  o(  Hatch  v.  Barrett,  84  Kan.  223, 
8  Pac.  Rep.  129,  is  cited  In  support  there- 
of. There  are  no  points  in  common  in  the 
cases.  In  the  cited  case  there  was  written 
on  the  back  of  the  note  thei^e  words:  "I, 
James  C.  Rogers,  do  hereby  assign  the 
within  note  to  Charles  B.  Hatch,  of 
Osage  county,  Kansas.  Said  assignment 
is  made  without  recourse  on  me,  either  in 
law  or  eqnity."  In  this  case  the  names  of 
George  P.  Glaze,  George  C.  Gardner,  and 
H.  B.  Gardner  are  indorsed,  without 
other  words.  And  now  we  Invoke  the 
authority  of  Doolittle  v.  Ferry,  supra, 
against  this  contention.  Apart  from  all 
this,  the  fact  ol  indnrsemeut  by  all  three 
of  the  plaintiffs  in  error  was  fully  estab- 
lished at  the  trial,— in  fact  not  controvert- 
ed. It  is  true  that  the  Gardner  brothers 
claimed,  when  on  the  witness  stand,  that 
they  borrowed  money  from  Ferguson, 
and  deposited  the  note  oscullaterul  securi- 
ty, expecting  to  redeem  it  In  a  week  or  10 
days.  If  this  had  been  true  it  would  com- 
pletely demolish  their  defense  that  they 
were  commercial  indorsers,  and  entitled 
to  noti<;e  of  demand,  protest,  and  non- 
payment. But  tliey  did  not  claim  that 
they  had  ever  redeemed  the  note,  nor  do 
they  plead  a  tender  ut  the  amount  bor- 
rowed, and  demand  the  return  of  the  col- 
lateral. Their  whole  defense  rested  on 
the  claim  that  they  were  indorsers,  and. 
as  such,  were  entitled  to  notice  of  demand 
and  non-payment. 

The  instruction  complained  of  in  the 
supplemental  brief  was  not  excepted  to. 
The  claim  that  no  personal  Judgment 
could  be  rendered  on  the  pleadings  against 
the  plaintiffs  in  error  is  not  tenable,  be- 
cause, while  the  prayer  is  a  little  ambigu- 
ous, yet  it  is  easily  susceptible  of  a  con- 
struction that  sustains  the  judgment,  and 
It  Is  our  duty  to  so  construe  it.  We  think 
exact  justice  has  been  done,  and  there  are 
no  prejudicial  errors  in  the  record  ot  the 
judgment,  and  recommend  that  it  be 
affirmed. 

Pkr  Curiam.  It  is  so  ordered ;  all  the 
justices  concurring. 


Christy  v.  Richolron. 

(Supreme  Court  of  Kansas.    March  6, 1893. ; 

Action  to  Rkcovkb  Land— Possession  as  Titlii 

— EVIDENCB— PaIMENT   OP  TaXES. 

1.  Possession,  with  claim  of  ownarshlp,  is 
not  only  evidence  of  title,  but  is  title  itself  in  a 
low  degree. 

2.  The  payment  of  taxes  Is  always  very  strong 
evidence,  prima  fiide,  of  ownership. 

8.  Priority  of  possession  gives  precedence, 


where  no  better  title  can  be  shown  as  belonging 
to  either. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Elk  county: 
M.  G.  Troup,  Judge. 

Action  by  Li»ie  M.  Richolson  against 
CyruH  D.  Christy  to  recover  the  possession 
of  a  certaia  lot.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

h.  a.  Duuthitt  and  li.  Simons,  for 
plaintiff  in  error.  A.  M.  Jackson,  for  de- 
fendant in  error. 

HoKTo.N,  C.  J.  This  was  an  action  In 
the  court  below,  bronght  by  Lixzie  M. 
Richolson  against  Cyrus  D.  Christy,  to  re- 
cover the  posaession  of  lot  98  in  block  62  in 
the  city  of  Howard.  Trial  before  the 
court  without  a  Jury.  Mrs.  Richolson 
claimed  title  and  possession  to  the  lot  in 
controversy  under  an  invalid  tax-deed  of 
the  7th  ol  May,  1878,  and  also  on  account 
ot  Improvements  upon  the  lot  while  in 
possession,  and  the  payment  of  taxeti 
thereon.  John  Cummlngs  convoyed  the 
lot  tor  f60  or  $65  to  W.  G.  Maloney  on  the 
13rh  of  November,  1877.  Un  the  14th  oi 
.June,  188C,  Maloney  and  wife  conveyed  the 
lot  to  Cyrus  D.  Christy,  the  defendant  be- 
low. It  seems  to  be  admitted  that  Chrlii- 
ty's  possession  was  subsequent  to  that  oi 
Mi-s.  Richolson.  but  he  claims  that  Cum- 
mlngs or  Maloney,  or  both,  had  the  prior 
possession  of  the  lot,  and  that  the  trial 
court  erred  in  rendering  judgment  against 
him. 

As  neither  of  the  parties  was  the  own- 
er in  fee-simple  of  the  lot,  the  question  in 
the  case  is,  which  had  the  better  title  or 
prior  possession?  Possession,  with  olaioi 
ot  ownership,  is  not  only  evidence  of  title, 
but  is  title  itself  in  a  low  degree.  The 
payment  of  taxes  is  always  very  strong 
evidence,  prima  facie,  of  ownership.  Pri- 
ority of  poHsession  gives  precedence,  where 
no  better  title  can  be  shown  as  bulongring 
to  either.  Gilmore  v.  Norton,  10  Knn.  491 ; 
Dutfey  V.  Rafterty,  13  Kan.  1;  Miraiiaou  v. 
Boring,  16  Kan.  248;  Mooney  v.  Olaen,  21 
Kan.  691.  The  evidence  introduced  was 
somewhat  conflicting  as  to  the  prior  pos- 
session of  the  parties.  We  think  there 
was  sufficient  evidence  to  sustain  the  find- 
ing and  judgment  of  the  trial  court,  aud 
therefore  we  cannot  interfere.  The  judg- 
ment of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Carr  v.  Uoopbr  et  al. 

(Supreme  Court  of  Kansas.    March  5, 1893.) 

Mechanics'  Liens  —  Vekification  —  Priokities— 
Pbopertt  Subject — Evidence. 

1.  In  an  action  to  recover  for  labor  and  ma- 
terial furnished,  and  to  enforce  a  mechanic's 
lien,  a  jury  trial  was  bad;  and  after  the  verdict, 
finding  the  amount  of  indebtedness,  was  retomed, 
the  court,  over  objection,  allowed  the  introduc- 
tion of  testimony  to  show  the  maldng  and  verifi- 
cation of  the  lien.  Held  not  error;  that  the  ex- 
istence of  a  Hen,  and  the  priorities  ot  the  lien- 
holders,  were  questions  for  the  court,  and  not 
for  the  Jury. 

a.  The  verification  of  the  lien  before  a  notary 
public  who  is  an  attorney,  and  who  has  been 
consulted  by  the  claimant  prior  to  the  verifica- 
tion in  regard  to  the  matters  i  dispute  between 
him  and  the  owner,  when  there  is  no  action  at 
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proceeding  beeiiu  or  pending  between  the  par- 
ties, will  not  InTalidAte  the  lien. 

8.  Where  work  and  material  are  furnished 
in  the  erection  of  five  buildlni^  upon  a  single 
lot  under  an  entire  contract  with  the  owner,  a 
lien  attuches  to  ihe  lot  and  buildings  fur  all  the 
material  aod  labor  furnished ;  and  the  release  of 
a  part  of  such  lot  by  the  contractor  from  the  Hen 
to  enable  the  owner  to  secure  a  loan  thereon 
will  not  defeat  the  lien  on  the  other  portion  of 
the  lot. 

4.  The  evidence  examined,  and  held  to  be 
sufficient  to  sustain  the  findings  and  verdict,  and, 
further,  that  no  material  error  was  committed  in 
its  reception. 
{Syllabus  by  the  Cuurt.) 

Error  from  dlHtrlct  eoart,  Atchison 
county ;  Robert  M.  Baton,  Judge. 

Action  by  J.  W.  Hooper  agulnat  A.  F. 
Groves  and  M.  H.  Ciirr  for  certain  labor 
and  niaterlnl  performed  and  furnished, 
and  to  enforce  a  mechanic's  lien  therefor. 
Verdict  and  Judgment  for  plaintiff.  De- 
fendant M.  H.Carr  lirinKS  error.    Aftlrmed. 

J.  T.  Allensworth  and  L.  F.  Bird,  ior 
plaintiff  In  error.  0.1).  Walker  and  J.  F. 
Tufta,  lor  defendant  In  error. 

JOHNSTON,  J.  J.  W.  Hooper  brought  an 
action  against  A.  F.  Groves  and  M.  H. 
Carr,  copartners  under  the  name  of  Groves 
&  Carr,  for  labor  and  material  performed 
and  Inmlshed  In  plastering  Ave  booses, 
and  building  cbimneya  thereon,  and  In 
constructing  five  cisterns,  in  pursuance 
of  a  verbal  contract,  at  stipulated  prices, 
on  the  east  \'67%  leet  ol  a  lot  In  the  city  of 
AtcblMon.  He  alleged  that  the  contract 
was  made  In  July,  1887,  and  that  the  work 
under  the  contract  was  completed  about 
December  9,  1887,  and  that  the  material 
and  work  furnished  under  the  terms  of  the 
contract  were  of  the  value  of  %7M,  on 
which  there  had  been  paid  9307.10,  leaving 
due  and  unpaid  9426.90.  He  further  al- 
leged that  on  about  the  5th  of  January, 
1888,  he  made  out  and  filed  In  the  otllce  of 
the  clerk  of  the  district  court  a  sworn 
statement  containing  a  list  ot  the  items  of 
material  and  labor,  and  claimed  a  lien  on 
the  real  estate  on  which  the  Improve- 
ments were  made.  Several  other  parties 
who  claimed  an  Interest  in  the  real  estate 
wei-e  made  defendants,  and  they  filed  an- 
»vc-er8  setting  up  the  nature  and  extent  of 
tbeir  interests.  M.  H.Carr  filed  a  separate 
answer,  which  was, first, a  general  denial; 
and  he  further  answered  that  be  had  fully 
paid  all  of  the  demands  of  the  plaintiff 
against  bim  Individually,  as  well  as  against 
A.  F.  Groves;  and,  as  another  defense,  he 
alleged  that  he  had  been  garnished  in 
various  actions  by  the  creditors  of  Hooper 
in  the  sum  of  flOO,  for  the  payment  of 
wblcb  be  will  become  liable  when  judg- 
ment shall  have  been  entered  against  the 
plaintiff;  and,  finally,  be  alleged  that,  by 
reason  of  the  defective  and  unworkman- 
like manner  In  which  the  cisterns  were 
built  by  the  plaintiff,  he  was  damaged  In 
tbe  sum  of  9100.  A  trial  was  bad  before 
the  court  and  a  jury,  and  a  verdict  was 
rendered  in  favor  of  Hooper,  awarding 
liim  $251.79.  Tbe  mechanic's  lien  was  fore- 
closed, and  tbe  priorities  of  tbe  various 
liens  found  to  exist  were  determined.  H. 
M.  Carr  alone  complains  of  the  rulings  ol 
tbe  conrt,  and  he  brings  this  proceeding, 


asking  a  reversal  of  the  ]ndgment  and  de- 
cree of  the  court  upon  several  grounds. 

It  Is  contended  that  the  court  erred  In 
permitting  the  plaintiff  to  prove  the  ex»- 
cntlon  of  the  mechanic's  lien  after  the  ver- 
dict ol  the  jury  had  been  returned.  This 
ohjoctlon  Is  not  tenable.  The  nature  of 
tbe  transaction  between  tbe  owner  and 
the  contractor,  and  the  Indebtedness  ex- 
isting under  the  contract  made  between 
them,  was  submitted  to  and  determined 
by  tbe  jury;  but  the  question  of  tbo  exist- 
ence  of  tbe  Hen,  and  the  determination  of 
tbe  priorities  among  the  lienholders,  was 
for  the  court,  and  not  for  the  jury.  The 
RdmlHHion  of  testimony,  therefore,  to  es- 
taDJisb  liens,  or  to  enable  the  court  to  set- 
tle the  priorities,  was  admissible  after  the 
discharge  of  the  Jury. 

Error  In  assigned  on  tbe  exclusion  of 
some  testimony  concerning  the  manner  In 
which  the  cisterns  wera  conatructed,  and 
the  amount  ol  damage  suffered  by  reason 
of  thedefecttve  character  of  the  work  done 
by  the  contractor.  Home  ol  the  cisterns 
constructed  by  theplalntlffbelow  were  not 
walled  up  with  brick  or  stone,  but  were 
merely  cemented  upon  the  earth,  and  the 
cement  and  lime  cracked  and  fell  off,  so 
that  the  cisterns  would  not  hold  water. 
Others  of  the  cisterns  constnicted  were 
walled  with  brick,  and  cemented  over  tbe 
brick.  8ome  questions  were  asked  by  the 
plaintiff  in  error  as  to  what  was  the  differ- 
ence In  value  between  acistern  constructed 
without  a  brick  wall  and  one  constructed 
with  a  brick  wall,  to  which  objections 
were  sustained.  The  rejection  ot  this  tes- 
timony was  not  error.  According  to  the 
testimony,  the  agreement  between  tbe 
parties,  under  which  the  cisterns  were  con- 
structed, was  that  they  should  be  con- 
structed without  brick  walls,  and  In  the 
manner  In  ^Ich  they  were  built.  The 
court  permitted  a  full  Investigation  of 
whether  the  work  had  been  done  In  tbe 
manner  contracted  for,  and  also  Instruct- 
ed the  jury  that  the  plain  tin  could  not  re- 
over  unless  he  showed  by  a  preponderance 
of  the  evidence  "that  he  performed  the 
labor  In  a  workman-like  manner,  and  lur- 
nlshed  the  material  as  by  his  verbal 
agreement  he  was  bound  to  do."  There 
WHS  ample  proof  to  sustain  the  contract 
claimed  by  Hooper,  and  the  jury  have 
found  that  sacb  a  contract  was  made. 
An  examination  of  the  record,  too,  shows 
that  the  court  allowed  full  Inquiry  as  to 
the  nature  of  the  contract,  the  character 
of  the  materials  furnished  and  the  work 
performed  by  Hooper  under  that  con- 
tract, and  hence  no  substantial  objection 
can  be  made  to  the  rulings  upon  the  testi- 
mony. 

The  plaintiff  In  error  contends  that  tbe 
uffldavit  attached  to  the  statement  or 
claim  of  lien  Is  fatally  defective,  because 
It  was  made  by  the  attorney  of  Hooper. 
It  appears  that  tbe  oath  was  adminis- 
tered by  C.  D.  Walker,  a  notary  public, 
who  had  been  consulted  by  Hooper  sever- 
al times  prior  to  the  verification  of  tbe 
Hen  as  to  the  matters  In  controversy  be- 
tween Carr  and  himself.  There  was  no  ac- 
tion or  proceeding  pending  between  them 
at  that  time.  The  lien  was  subsequently 
perfected,  and  this  action  was  began  b/ 
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Hooper,  tbroosh  his  attorney,  WnlkRr,  to 
toreclofie  tbe  niechanic'a  lien.  The  lien  Is 
required  t  .■  be  veritled  by  affldavir,  and 
an  affidavit  may  be  made  before  any  per- 
Don  aathorized  to  talte  depositions. 
Ainon;;  other  officers,  a  notary  iiablio  is 
authorized  to  talce  depositions;  but  it  Is 
provided  by  statute  that  the  officer  before 
whom  depositions  are  talicn  must  not  be 
an  "attorney  ol  either  party,  or  other- 
wise  Inieredted  in  the  event  of  the  action 
or  proceeding."  Civil  Code,  §  350.  The 
tatcinK  of  a  denosition,  therefore,  or  tbe 
making  of  an  affidavit,  by  or  before  an 
officer  who  is  an  attorney  of  record  of  a 
party  to  an  action  or  proceeding,  and  to 
be  nsed  in  that  proceeding.  Is  unautbor- 
l«od.  Foreman  v.  Carter,  9  Kau.681 ;  War- 
ner V.  Warner,  11  Kan.  121 ;  Tootle  v. 
Smith,  84  Kan.  27,  7  Pac.  Kep.  577:  Swear- 
Ingen  v.  Uowser,  37  Kan.  126, 14  Pac.  Rep. 
4::(6:  Scboen  v.  Sunderland,  39  Kan.  758. 18 
Pac.  Hep.  913.  It  will  be  observed  that 
tbe  prohibition  of  tbe  Code  is  dii-ected 
against  one  who  is  an  attorney  of  a  par- 
ty to  an  action  or  proceeding,  and  tbe 
Code  contemplates  that  the  affidavit  or 
deposition  so  wrongfully  taken  or  made 
Is  lor  use  In  a  pending  action  or  proceed- 
ing. A  notary  public  who  is  an  attorney 
of  either  party  to  an  action,  or  who  is  in- 
terested in  the  event  of  the  action,  is  not 
a  proper  person  before  whom  to  take 
deposidonR  or  verify  pleadings  or  affida- 
vits tu  be  Oled  in  that  action.  In  the  pres- 
ent case,  however,  the  affidavit  was  made 
before  Walker  when  no  action  had  been 
begun:  and  It  does  not  appear  that  he 
was  then  an  attorney  ot  record  ot  Hoop- 
er in  any  pending  case,  or  ever  bad  been. 
He  counseled  Houper  with  reference  to  the 
differences  between  the  parties,  aud  with 
reference  to  tbe  filing  ot  the  lien;  but 
it  was  not  then  certain  that  there  would 
be  M  necessity  to  foreclose  the  lien,  or  that 
any  action  would  ever  be  commenced  by 
Hooper  against  Carr.  As  a  notary  pub- 
lic, he  poHKessed  the  general  power  to  take 
depOKitions  and  affidavits,  without  excep- 
tion or  limitation.  None  ol  the  statutory 
disqualilicatlons  attached  to  him  at  that 
time:  and  tbe  mere  fact  that  he  was  an 
attorney  at  law.  or  that  tbe  affiant  had 
consulted  him  with  reference  to  the  dlffer- 
envt^f  existing  between  tlie  parties,  is  not 
sufficient  to  defeat  the  validity  of  the 
lien  verified  before  him. 

The  labor  and  material  were  furnished 
by  Hooper  upon  an  entire  contract,  and 
npon  Bve  buildings  and  five  cisterns,  all 
situated  upon  a  single  lot  owned  by  the 
plalntitt  In  error.  In  such  case  tbe  lien 
attaches  upon  the  whule  estate  for  the 
value  ot  the  labor  and  material  furnished. 
Worthlev  t.  Emerson,  11G  Mass.  374;  Lax 
V.Peterson,  (MInn.l  44  N.  W.  Rep.  3;  15 
Amer.  &  Eng.  Enc.  Law,  Ti.  The  entirety 
of  the  contract  Is  conceded  by  the  plain- 
tiff in  error,  but  it  appears  that  Hooper 
released  tbe  west  65  feet  ot  tbe  lot  on 
which  two  of  the  honsea  were  erected 
from  any  claim  for  labor  and  material 
used  in  their  construction.  This  was 
done  by  a  receipt  signed  by  him  on  No- 
vember 22, 1887,  prior  to  the  filing  of  the 
Hen.  Tbe  receipt  was  given  upon  the  ap- 
plication ol  Carr,  who  stated  that  he  de- 


sired to  obtain  a  loan  on  that  portion  of 
the  property,  and  could  not  do  so  as  lun;; 
as  any  claim  for  material  and  labor  exisc- 
ed  against  it,  and  that,  If  the  receipt  wag 
signed,  he  would  procure  the  loan,  and 
pay  Hooper  tbe  amount  of  his  claim  from 
tbe  money  BO  obtained.  The  receipt  was 
given,  the  loan  was  made,  but  no  pay- 
ment was  made  to  Hooper.  It  Is  now 
contended  that,  tbe  contract  being  entire, 
a  release  of  a  part  of  tbe  property  from 
the  Hen  discharged  the  whole  ot  it,  and 
that  Hooper  cannot  claim  a  Hen  on  any 
part  of  the  property.  Carr  cannot  avail 
himself  ot  tbe  release,  or  obtain  any  ad- 
vantage nnderit.  As  between  him  and 
Hooper,  there  was  no  consideration  for 
the  same;  and  the  failure  of  Carr  to  carry 
out  the  proposition  of  paying  Hooper 
from  the  money  obtained  on  the  loan  op- 
erated as  a  fraud  on  Hooper,  and  Carr 
can  claim  no  advantage  thereby.  A  par. 
ty  may  waive  bis  lieu  on  a  portion  of  the 
property  against  which  it  exists,  with- 
out aHecting  the  validity  of  the  whole; 
but  ot  course  the  murtgage  given  upon 
that  portion  ot  tbe  lot  released  from  tbe 
Hen  had  priority  over  the  claim  i>f  tbe 
plaintiff.  We  think  the  testimony  was 
sufficient  to  sustain  the  findings  of  tbe 
jury,  and  that  no  substantial  error  was 
committed  by  the  court.  Judgment  at- 
flrmed.    All  tbe  Justices  concurring. 


(tt  iCan.iM) 


Latbak  etoLr,  Bbowr. 

(Supreme  Court  of  Kansat.    March  5, 18W.) 
Nbolioenos — Bef^ratb  Triai.— OFitrioy  Bvi- 

DENGS. 

1.  In  an  action  to  recover  dama{;esoocauioiied 
by  negligenUy  setting  out  a  fire,  ia  which  u  part- 
nership or  an  association  of  persons,  who  were 
engSKod  in  operating  a  railroad  in  uonnectioa 
with  a  railroad  company,  were  made  dofendants 
Jointly  with  the  railroad  company,  it  is  not  pre]- 
ndioiol  error,  nor  an  abuse  of  discretion,  for  the 
trial  court  to  refuse  a  separata  trial,  ander  sec- 
tion i968  of  the  Code,  to  such  persons  composing 
said  partnership  or  association,  for  the  reason 
that  a  different  rule  of  evidenue  applies  to  them 
than  to  the  railroad  company.  wEen  the  evi- 
dence establishing  tbe  origin  of  tbe  fire,  and  the 
culpable  negliseace  of  tlie  parties  in  starling  it, 
is  clear,  convincing,  and  undisputed,  and  when 
tbe  defendants  below  make  no  effort  to  explain 
or  dispute  it,  there  being  no  conflict  in  the  evi- 
dence, there  was  no  room  tor  the  play  of  dUfei^ 
ent  rnlos  as  to  the  burden  of  proof. 

2.  Farmers  who  have  planted  and  oultivated 
orchards  are  competent  witnesses  to  prove  the 
value  of  fruit  trees  in  tbe  orchard  of  a  neighlrar 
that  have  been  destroyed  by  fire,  or  to  express 
opinions  about  tbe  value  of  fruit  trees  ot  a  cer- 
tain kind,  age,  and  condition,  although  they  may 
not  have  seen  or  examined  these  partioalar  trees, 

(SuUatnu  by  Simpson,  O.) 

Commissioners'  decision.  Error  from 
district  court,  Bntler  county;  C.  A.  Le- 
LAND,  Judge. 

Action  by  A.  J.  Brown  against  the  Kan- 
sas City  &  Southwestern  Railroad  Com- 
pany and  L.  D.  Latham  ft  Co.  to  recover 
for  damages  by  fire.  Judgment  lor  plain- 
tiff. Defendants  Latham  &  Co.  bring  ei^ 
ror.    Modified. 

Joseph  O'Hare,  tor  plalntitts  .n  error. 
George  Gardnerand  PeckbauiJi  Pixkbaiu, 
tor  defendant  in  error. 


Digitized  by 


Google 


Kan.) 


LATHAM  t>.  BROWN. 


401 


Simpson,  0.  TWb  was  an  action  aKninst 
the  Kaneae  City  &  Southwestern  Railroad 
Company,  and  other  parties  coraposlna: 
the  flrm  of  L.  D.  Latham  &  Clo.,  com- 
menced In  Cowle.T  coonty,  and  sent  to 
Uutler  county,  to  recover  damafieH  to 
land  lying  in  both  countieH  by  tire  causetl 
by  the  operation  of  a  railroad  by  these 
tmrtles.  The  defendant  in  error  was 
awarded  $842.40  damages,  $200  attorney's 
ffPfl,  and  his  costs.  The  case  Is  here  for 
review,  all  proper  exceptions  being  saved. 
The  record  shows  that  all  the  evidence 
was  Incorporated  withont  reference  to 
the  certificate  of  the  trial  JudRe. 

1.  The  fli-st  error  complained  of  is  the 
rrfusal  of  tite  trial  court  to  allow  L.  D. 
Latham  ft  <'o.  a  separate  trial,  and  sedi- 
tion 268  of  the  Code  is  cited  to  sustain  this 
demand.  That  section  provides  that  "a 
sep-arate  trial  between  the  plaintiff  and 
any  or  all  of  several  defendants  may  be 
allowed  by  the  ronrt  whenever  Justice 
will  thereby  be  promoted."  The  only 
reasons  fflven  by  counsel  for  plaintiffs  in 
error  why  the  trial  court  should  have  ex- 
ei-clsed  the  discretion  granted  by  the  stat- 
ute are — First,  that  there  was  nocommon 
Interest  between  Latham  &  Co.  and  the 
railroad  company:  und,  nefonil,  that  the- 
same  rule  of  law  does  not  apply  to  La- 
tham ft  Co.  as  does  to  the  railroad  com- 
pany. As  a  matter  of  fact  and  as  a  mat- 
ter of  law,  the  first  Is  not  tenable  In  any 
aspect  of  the  case  as  viewed  from  this 
record,  because  the  finding  of  the  Jury  is 
that  L.  D.  Latham.  James  Hill,  James  N. 
Yonnfr,  Henry  E.  Asp,  and  Ed.  P.  Greer, 
and  the  Kansas  City  ft  Southwestern 
Railroad  Company  were  operating  the 
train.  The  second  is  founded  on  the  opera- 
tion of  chapter  155,  Laws  is«5,  now  para- 
graph 1321,  Gen.  St.  1S89,  that  provides 
thut,  in  all  actions  against  any  railroad 
company  organized  or  dotne  business  In 
this  state  for  dama^ces  by  fire  caused  by 
the  operatlnK  of  said  railroad,  proof  that 
the  fire  was  caused  by  the  operating;  of 
said  railroad  shall  be  prima,  fade  evidence 
of  nef^llgence  on  the  part  of  said  railroad. 
Wbllo  it  Is  admitted  that  this  applies  in 
this  case  to  the  Kansas  City  ft  Southwest- 
ern Railroad  Company,  Its  application  to 
l^atham  ft  Co.  is  denied,  they  beingneither 
a  railroad  company  nor  ade  facto  railroad 
company.  The  case  of  Beesou  v.  Busen- 
bark,  44  Kan.  661),  25  Pac.  Rep.  4.S.  is  cited 
in  behalf  of  this  contention,  and  it  Is  urged 
that,  by  the  ruling  of  the  court  denying 
to  Latham  and  others  a  separate  trial, 
they  were  greatly  prejudiced  by  having 
the  same  burden  cast  on  them  as  on  the 
railroad  company,  and  Ihey  were  com- 
p4>llcd  to  disprove  negligence,  when  the 
plnlntiff  below  ought  to  have  been  re- 
quired to  affirmatively  establish  theirneg- 
ligence.  Viewing  this  question  from  the 
stand-point  of  the  evidence,  we  doubt  If 
the  refusal  to  allow  a  separate  trial  bad 
any  prejudicial  effect,  even  if  it  was  error, 
for  we  must  admit  that  we  have  seldom, 
if  ever,  read  a  record  that  shows  so  much 
cnlpable  negligence  in  the  operation  of 
trains,  so  far  as  tire  is  concerned,  as  this 
one  presents.  The  right  of  way,  and  even 
some  of  the  spaces  between  the  ties,  was 
covered  with  tall  dry  grass  and  weeds, 
v.29P.no.7— 26 


and  other  combustible  matter.  Repeated 
Instances  of  engines  throwing  fire  are 
established.  Parties  stood  very  near  the 
cars  as  the  train  passed,  and  one  witness 
testified  that  he  could  have  stepped  oti 
the  ties  into  the  Are  started  by  the  engine. 
This  same  engine  started  the  Are  In  three 
places  some  distance  apart.  In  a  word, 
the  evidence  establishing  the  time,  place, 
and  manner  of  the  Are  was  strong,  con- 
sistent, and  uncontradicted ;  the  defend- 
ants below  not  contesting  this  part  of  the 
case,  except  by  cross-examination.  This 
evidence  was  so  strong,  so  positive,  and 
so  clearly  convincing  that  there  could  be 
no  reasonable  doubt  as  to  the  cause  of 
the  fire  and  the  circumstances  of  its  origin, 
and  hence  there  whs  no  room  for  the  play 
of  separate  rules  as  to  the  burden  ot  proof; 
there  was  no  burden;  there  was  no  con- 
flict; the  defendants  below  offered  no  «v* 
Idence  as  to  the  cause  of  the  flre,  or  the 
circumstances  under  which  It  originated. 
The  section  vests  a  discretionary  power 
with  the  trial  court,  and,  under  any  cir- 
cumstances, the  record  would  have  to 
show  that  the  discretion  had  been  abused 
before  we  could  reverse. 

2.  The  land  of  the  defendant  in  error 
was  about  one-quarter  ot  a  mile  away 
from  the  railroad  track.  It  consisted  ot 
240  acres,  partly  in  Cowley  and  partly  in 
Butler  county.  The  flre  burned,  on  the 
farm  ut  the  plaintiff  below,  140  acres  ot 
grass.  1  house,  1  crib,  20  tons  of  hay,  871 
forest  trees,  a  few  fen<ie  poHts,  101  fruit 
trees,  about  4  years  old,  consisting  of 
peach,  cherry,  and  pear  trees,  and  other 
things  were  destroyed.  The  Jury  returned 
the  following  special  findings :  "  (1 1  If  the 
Jury  find  that  there  was  negligence  on  the 
part  of  the  defendants,  or  any  ol  them, 
who  the  negligent  party  or  parties  were, 
and  of  what  such  negligence  consisted. 
Kansas  City  and  Southwestern  Railroad 
Compan.v,  L.  D.  Latham,  James  Hill, 
James  N.  Young,  Henry  E.  Asp,  Ed.  P. 
Greer.  In  allowing  right  ot  way  to  grow 
np  with  grass  and  weeds  and  combustible 
matter,  and  engines  being  in  bad  repair. 
<2|  If  the  jury  finds  that  plaintiff's  dam- 
age was  cauBKd  from  a  fire  set  out  by  and 
from  railroad  train,  state  how  said  flre 
escaped  or  was  communicated.  From 
coal  dropping  from  fire-box,  and  sparks 
from  smoke-stack.  (3)  It  you  find  that 
said  fire  was  set  out  b.y  a  railroad  train, 
who  was  operating  said  train?  By  Kan  ' 
sas  City  and  Southwestern  Railroad  I  om- 
pany,  and  L.  D.  Latham,  James  Hill, 
James  N.  Young,  Henry  E.  Asp,  Ed.  P. 
Greer.  (4)  What  was  the  condition  of  the 
surface  of  the  laud  adjacent  to  plaintiff's 
orchard,  with  reference  to  the  existence  of 
dry  grass  or  other  combustible  material 
being  thereon,  at  the  time  this  fire  is  al- 
leged to  have  occurred.  Fire-guards  suffi- 
cient for  any  ordinary  occasion  or  pre- 
caution. (5)  Show  what  was  the  condi- 
tion of  the  surface  of  the  lai.d  adjacent  to 
the  bouse  that  was  burned,  with  refer- 
ence to  the  existence  of  dry  grass  or  other 
combustible  material  being  thereon,  at 
the  time  said  fire  occurred.  Prairie  land 
much  tramped  about  the  house,  and  some 
breaking.  (6)  Show  what  was  the  con- 
dition of  the  surface  of  the  land  adjacent 
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to  tbe  Cottonwood  grove  and  timber  that 
la  alleged  to  have  been  burned,  with  refer- 
ence to  the  existence  of  dry  grasB  or 
other  combuHtible  material  being  thereon, 
at  the  time  the  fire  is  alleged  to  have  oc- 
curred. Pastured  close,  and  fire-guards, 
and  some  crab  grass.  (7)  What  was  the 
general  condition  of  the  surface  of  the 
land,  with  reference  to  the  existence  of 
dry  grass  or  other  combustible  material 
being  thereon,  between  the  point  where 
the  fire  is  alleged  to  have  started  and 
plaintiff's  premises,  at  tbe  time  the  Are 
occurred  ?  Prairie  from  the  point  of  the 
railroad  from  which  fire  started  to  the 
premises  mentioned,  and  fire-guard  and 
country  road  between.  (8)  What  was  the 
condition  of  plaintift's  orchard,  with  ref- 
erence to  the  existence  of  dry  grass  or 
other  combuHtible  material  being  thereon, 
at  the  time  the  fire  is  alleged  to  have  oc- 
curred? Some  crab  grass  thereon.  (9) 
What  was  the  condition  of  plaintiff's  Cot- 
tonwood grove  and  timber  at  the  time 
said  fire  is  alleged  to  have  occurred,  with 
reference  to  the  existence  of  dry  grass  or 
other  combustible  material  being  there- 
on? In  as  good  condition  as  usual  with 
farmers.  (10)  What  precaution,  if  any, 
had  plaintiff  taken  to  protect  his  orchard 
from  prairie  flres  at  the  time  this  Are  is 
alleged  to  have  occurred?  If  ha  had  made 
any  fire-guard,  show  its  character  and  ex- 
tent. Fire-guards  from  8  to  16  feet  in 
width  on  the  north  and  west,  and  some 
plowing.  (11)  What  precaution  bad 
plaintiff  taken,  if  any,  to  protect  his  Cot- 
tonwood grove  and  timber  from  prairie 
fires,  at  tbe  time  this  tire  is  alleged  to 
have  occurred?  All  necessary  precaution 
that  a  careful  farmer  would  take.  (12) 
What  precaution,  if  any,  had  pluintlH 
taken  to  protect  the  house  that  is  alleged 
to  have  been  burned  from  prairie  fires,  at 
tbe  time  said  fire  occurred?  He  took 
ever}'  necessary  precaution  as  any  farmer 
would  deem  requisite.  (13)  How  far  was 
it  from  the  point  where  the  fire  is  alleged 
to  have  started  to  plaintlH's  premises? 
About  80  rods.  (14)  If  the  Jury  find  in 
favor  of  the  plaintiff,  against  whom  of  the 
defendants  do  yon  find  ?  Kansas  City  and 
Houthwestern  Railroad  (Company,  and  L. 
D.  Latham,  James  Hitl,  .Tames  N.  Young, 
Henry  E.  Asp,  Ed.  P.  Greer.  (15)  If  the 
jury  find  for  the  plaintiff,  bow  much  do 
you  find  for  the  apple  trees?  ?7.').0O. 
How  much  for  peach  trees?  J194.00. 
How  much  for  cherry  trees?  JiSG.OO. 
How  much  for  pear  trees?  $'25.00.  How 
much  for  cotton  wood  trees?  f  100.00. 
How  much  for  timber?  $11.30.  How 
much  for  the  house?  f.50.00.  How  much 
for  all  other  damage?  $145.00.  Interest, 
$158.00.  (16)  Did  plaintiff  not  know  that 
his  premises  being  covered  with  weeds, 
dry  grass,  and  other  combustible  materia  I, 
that  fire  was  likely  to  escape  from  engines 
on  said  line  of  railroad,  and  spread  and 
burn  bis  premises?  No  proof  of  such 
being  covered  with  more  than  grass  on 
prairie  part.  (17)  Was  the  plaintiff  guilty 
of  negligence  In  not  properly  protecting 
his  property  from  damage  by  fire?  No." 
Complaint  Is  made  of  the  action  of  the 
jury  in  their  answers  to  special  questions 
No8. 5,  6,  7,  9,  11,  and  12,  eepecially,  as 


well  as  some  marmnrs  as  to  the  others; 
but  while  in  some  instances  the  answen 
are  somewhat  confused,  and  In  two  in- 
stances not  direct,  yet  they  compare  fa- 
vorably with  answers  generally  made. 
The  acute  and  technical  lawyer  often  ex- 
pects too  much  from  a  jury  in  this  re- 
gard. The  answers  in  this  case  are  con- 
sistent with  one  another,  supported  to 
some  extent  by  the  evidence,  and  do  not 
evince  a  disposition  to  dodge,  evade,  or 
suppress  the  truth.  The  Instructions  are 
complained  of,  and  we  think  justly  so.  in 
one  respect,  as  the  trial  court  did  not  dis- 
tinctly state  and  make  it  plain  to  the  jury 
the  difference  in  the  degree  of  evidence 
necessary  for  a  recovery  against  the  rail- 
road company  and  the  firm  of  Latham  & 
Co.;  but,  as  we  have  stated  before,  all 
these  criticiams  avail  nothing  in  the  pres- 
ence of  tbe  most  material  and  controlling 
fact  that  the  proof  of  culpable  negligence 
on  tbe  part  of  those  operating  the  rail- 
road was  so  overwhelming  as  to  exclude 
any  thonght  of  prejudicial  error  In  tbi« 
branch  of  the  ease. 

.S.  The  jury  found  expressly,  in  the  seven- 
teenth special  finding,  that  the  defendant 
in  error  was  not  guilty  of  negligence  In 
not  properly  protecting  his  property  from 
fire.  There  la,  in  our  judgment,  abundant 
evidence  in  the  record  to  sustain  that 
finding,  and  we  could  not,  even  if  we  de- 
sired to  do  so.  Ignore  the  finding,  and  tbe 
facts  upon  which  it  Is  based.  'The  most 
serious  complaint  is  made  about  the  char- 
acter of  the  evidence  that  was  allowed  to 
go  to  the  Jury  in  regard  to  the  value  of 
the  property  burned,  and  especially  as  to 
the  value  of  the  fruit  and  other  trees. 
The  substantial  contention  of  coun Jells 
chat  none  but  experts  can  testify  to  the 
value  of  trees,  as  the  question  embraces 
so  many  considerations  as  to  size,  charac- 
ter, condition,  variety,  state  of  cultiva- 
tion, health,  thrift,  soil,  etc.  The  same 
thing  can  be  said  about  grass  or  growing 
crops,  and  much  of  it  can  be  said  about  a 
steer  or  cow,  and  all  and  more  aboat 
land.  This  court  has  In  all  cases  adopted 
tbe  rule  that  when  disputes  arise  in  all 
the  common  and  ordinary  affairs  of  life, 
with  which  a  large  class  of  persons,  such 
as  farmers,  have  daily  concern  and  contin- 
uous experience,  they  are  competent 
witnesses  to  testify  about  the  things 
that  are  the  subject  of  their  labor  and 
care.  The  planting  out  and  care  of  an 
on;hard  is  one  of  the  usual  incidents  of 
farm  life.  The  man  who  labors  and  cares 
for  his  fruit  or  shade  or  ornamental  trees 
for  years  becomes  possessed  of  a  practical 
knowledge  about  trees  that  qualifies  bim 
to  express  an  opinion  as  to  their  value. 
An  expert  nurseryman  may  be  better,  but 
the  man  who  has  succesHfully  planted, cul- 
tivated, and  cared  for  an  orchard  is  good 
enough.  These  witnesses  were  well 
enough  qualified  under  this  rale  to  render 
their  evidence  competent.  There  was 
some  conflict  about  the  value  of  trees  be- 
tween the  farmer  who  had  grown  or- 
chards and  the  nurseryman  that  sella 
sticks,  but  the  jury  wisely  determined  the 
issue  in  favor  of  practical  knowledge  and 
successful  cultivation,  and  the  trial  court 
approved,  and  we  cheerfully  acquiesce  In, 


Digitized  by 


Google 


Nev.) 


WELLAND  c.  WILUAM8. 


403 


tho  flnding.  Other  questtonn  dlBCUBsed 
hy  counsel  for  plaintiffs  in  error  are  not 
believed  to  be  material.  In  view  ol  the  rule 
that  there  Is  some  evidence  to  sustain  the 
findings  and  Judgment.  Of  course,  the 
judgment  must  he  modieed  so  as  to  make 
the  attorney's  fees  chart;eub1e  to  the  rail- 
road company  alone,  anil  not  to  the  other 
defendants.  With  this  modification,  we 
recommend  an  affirmance  of  the  Judg- 
ment. 

Pbb  Curiam.    It  is  so  ordered ;  all  the 
Justices  concurring. 


Wkixaitd  ▼.  WizjUAKs  et  uv. 

(Supreme  Court  of  Nevada.     April  11, 1892.) 

Revikw    on    Appeal— Conflicting    Evidencs — 
T/iABiLrriBS  OP  Co-Tbnants— Evidence  — Pkb- 

SCHPTIONS. 

1.  Where  there  is  a  substantial  conflict  in 
the  evidence,  this  court  will  not  reverse  the  find- 
ings of  the  trial  conrt. 

2.  This  rule  is  not  changed  by  the  fact  that 
the  Judge  that  passed  upon  the  motion  for  new 
trial  did  not  preside  at  the  trial  or  the  case. 

3.  One  co-tenant  is  not  responsible  to  bis  co- 
tenant  for  the  cost  of  improvements  put  upon  the 
common  property,  unless  he  so  agreed,  or  after- 
wards ratified  tbe  act  of  malting  tbem. 

4.  Where  there  is  a  direct  conflict  in  the  evi- 
dence as  to  whether  he  so  agreed,  a  notice  which 
merely  tends  to  corroborate  the  witnesses  by 
showing  the  relations  which  existed  between  tbe 
parties  is  admissible  in  evidence. 

5.  All  facts  not  expressly  found  are  presumed 
to  have   been  found   in  support  of  tho  judgment. 

6.  To  constitute  error  upon   an  implied  find- 
ing there  must  have   been   a   request  for  an  e» 
press  tinding  upon   the   point,  or  it   must   be  a 
signed  as   error   that   the   implied  finding  is  noi, 
supported  by  the  evidence. 

(SylUibua  by  the  Court) 

Appeal  from  district  court,  Lincoln 
county ;  Thomas  H.  Wem.s,  Judge. 

Action  by  Henry  Wellaud  against  Wes- 
ley Williams  and  Mary  WllllamH  to  re- 
cover for  expenses  incurred  in  erecting 
hoisting  works  for  a  certain  mine.  From 
a  judgment  for  defendants,  plaintiff  ap- 
peals.    Affirmed. 

Georfp;  S.  Huwyer  and  J.  Ponjade,  for 
appellant.  T.  J.'  Osborne  and  Hives  & 
Judge,  for  respondents. 

BiGBLOw,  J.  The  plaintiff  owned  one- 
third  of  a  certain  mine,  H.  W.  Turner  one- 
third,  and  the  defendants,  who  are  bus- 
band  and  wife,  the  other  third.  The  plain-- 
tiS,  at  his  own  expense,  erected  hoisting 
-works  upon  the  property,  at  a  cost  of 
about  f5,000,  of  which,  in  June,  18i)0,  he 
had  been  repaid,  from  the  proceeds  of  the 
mine,  about  f  2,000,  at  which  time  tbe  co- 
owners  separately  sold  their  entire  inter- 
est In  tbe  mine  to  a  third  party.  This  ac- 
tion is  brought  to  recover  from  the  de- 
fendants one-tblrd  of  the  balance  of  the 
espeuHe  so  incurred  by  tbe  plaintiff  In  the 
erection  of  the  hoisting  works.  He  bases 
his  right  to  recover  npon  tbe  grounds: 
First,  that  at  the  time  the  works  were 
constructed  the  defendants  agreed  that 
the  plaintiff  should  be  repaid  from  the 
proceeds  of  the  ore  to  be  taken  from  tbe 
mine:  aeeoodlj,  that  the  defendants  were 
bound,    under    tbe    circnnistances,    even 


without  such   an    agreement,  to    repay 
bim  nue-third  of  his  outlay. 

1.  The  court  found  that  the  defendants 
did  not  agree  to  the  erection  of  the  works, 
nor  to  the  plaintiff's  retaining  from  the 
proceeds  of  the  mine  the  expense  of  so  do- 
ing. There  was  a  substantial  conflict  In 
the  evidence  upon  this  point,  and,  even  If 
not  satisHed  with  the  finding,  this  pre- 
vents us  from  looking  into  tlie  evidence 
for  the  purpose  of  determining  where  Its 
weight  lies.  All  that  need  be  said  Is  that 
there  Is  not  such  a  clear  preponderance 
against  the  finding  as  convinces  us  that 
the  court  erred,  or  as  would  Justify  us  lo 
substituting  our  judgment  for  that  of  the 
judg:e  who  heard  the  case.  While  admit- 
ting this  to  be  the  rule,  It  is  contended 
that  It  does  not  apply  here,  because  the 
Judge  who  passed  upon  the  motion  for 
new  trial  did  not  hear  the  evidence  and 
knew  nothing  about  It, except  as  reported 
In  the  statement;  but  we  do  not  under- 
stand that  this  makes  any  difference. 
The  Judge  who  presided  at  the  trial  did 
hear  it,  and  it  Is  his  discretion  and  Judg- 
ment, as  well  as  that  of  the  Judge  who 
heard  the  motion,  that  we  have  no  right 
to  overrule.  Whether  this  should  he  so 
held  in  cases  tried  by  a  Jury,  where  tbe 
presiding  judge  has  had  no  opportunity 
of  expressing  his  opinion  concerning  the 
evidence,  we  need  not  consider.  The  au- 
thorities are  that  even  this  makes  no 
difference.  Altschul  v.  Doyle,  48  Cal.  53(1; 
Macy  V.  Uavlla,  Id.  648;  Rice  v.  Canning- 
ham,  29  Cal.  4!)4;  Hawkins  v.  Beichert,  28 
Cal.  638.  See  Hayne,  New  Trials  &  App. 
§  288. 

2.  In  18K6.  while  the  defendant  Wesley 
Williams  was  the  owner  of  the  defend- 
ants' interest,  the  co-owners  entered  into 
an  agreement  to  work  the  mine  as  the 
majority  might  deem  for  their  best  in- 
terest. He,  however,  soon  became  dis- 
satisfied, objected  to  the  manner  In  which 
the  mine  was  being  worked,  and,  appar- 
ently to  avoid  the  effect  of  this  agreement, 
conveyed  his  interest  to  his  wife,  who 
placed  a  notice  on  the  property  that  she 
would  not  be  responsible  fur  any  indebt- 
edness incurred  upon  the  mine.  This  no- 
tice was  kept  posted  during  all  the  time 
of  tbe  construction  of  the  works  and  u|i 
to  the  sale  in  1890.  The  conrt  admitted 
this  notice  In  evidence,  over  the  plaintiff's 
objection  that  it  was  Immaterial  and  ir- 
relevant, and  this  ruling  is  assigned  as 
error.  As  already  stated,  there  was  a 
serious  conflict  in  the  evidence  as  to 
whether  the  defendants  agreed  to  the  con- 
struction of  the  works ;  Turner  testifying 
for  the  plaintlll  that  they  did,  and  tbe 
defendants  denying  It.  As  tending  to  cor- 
roborate their  version  ol  the  matter,  they 
stated  that  they  had  frequently  and  con- 
tinuously objected  to  the  manner  In 
which  the  property  was  being  managed 
by  their  co-tenants,  and,  In  connection 
with  this  testimony,  offered  this  notice  in 
evidence.  It  musr  be  admitted  that  the 
notice  had  no  direct  bearing  upon  tbe 
question  of  whether  they  did  or  did  not 
make  the  agreement,  but  It  tended  to  Il- 
lustrate the  situation  and  relation  of  the 
parties,  and,  in  the  conflict  of  direct  evi- 
dence, would  naturally  assist  tbe  court  in 
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aetermlnlns;  wbetber  it  was  probable 
that  they  had  conaeoted  to  the  doing  ot ' 
something  to  which  they  bad  all  along 
been  objecting.  As  such  corroborating 
testimony,  we  think  no  error  was  com- 
mitted in  admitting  It.  Freeman  v.  Fogg, 
•(2  Me.  408. 19  Atl.  Rep.  907;  Carpenter  v. 
Wllmot,  24  Mo.  App.  589;  Richardson  v. 
McGoldrick,  4S  Mich.  476,  5  N.  W.  Rep.  672; 
Pennsylvania,  etc.,  Co.  t.  Dandridge,  8 
Gill.  &  J.  248;  Dryer  v.  Brown,  52  Hun, 
321. 

8.  In  the  absence  ot  an  express  or  im- 
plied agreement  between  co-tenants  that 
the  expense  uf  Improvements  made  by 
one  of  them  upon  the  common  property 
is  to  be  repaid,  it  Is  clear,  under  the  au- 
thorities, that  neither  can  maintain  an 
action  against  the  other  to  recover  any 
portion  of  such  expense.  Freem.  Co-Ten. 
§  262;  Calvert  v.  Akirich,  99  Mass.  74:  All- 
em  an  V.  Hawley,  117  Ind.  632,  20  N.  E. 
Rep.  441.  I(  we  admit  (as  we  certainly 
do)  that  circumstances  may  exist  which 
amount  to  a  ratiflcatlon  ol  such  expendi- 
ture, and  which  would  make  the  co-ten- 
ant liable  for  them,  (Pickering  v.  Picker- 
ing, 63  N.H.468;i  Alden  v.Carleton,81  Me. 
858, 17  Atl.  Rep.  299,)  the  answer  is  that 
the  tacts  necessary  to  support  such  a  case 
were  not  found  by  the  court,  and,  in  the 
absence  of  an  express  finding.  It  must  be 
presumed,  without  regard  to  the  evidence, 
that  the  flndings  were  such  as  to  support 
the  Judgment;  and,  further,  if  It  be  said 
that  soch  an  implied  finding  is  contrary 
til  the  evidence,  that  this  Is  not  assigned 
as  an  error  in  the  case.  As  already 
stated,  the  mere  fact  of  the  making  of  the 
liiiprovenieuts  nponthe  common  property 
Is  not  Bufflelent  to  sustain  the  plaintiff's 
Hctioo.  In  addition  he  mnst  show  either 
that  it  was  understood  that  he  was  to  be 
repaid  the  expense  of  making  them,  or 
such  a  voluntary  appropriation  by  his  co- 
tenant  of  the  benefit  derived  from  them 
as,  in  equity  and  good  conscience, 
iiniounts  tea  ratification  and  adoption  of 
the  act  of  making  them. 

The  findings  beiv  do  not  show  that  the 
hoisting  works  were  of  any  value  to  the 
mine,  or  that,  when  the  defendant  sold, 
the  works  were  included  in  the  sale,  or 
that  they  received  any  greater  price  for 
their  interest  in  the  mine  by  reason  of  the 
works  being  there.  Whether,  if  these 
facts,  or  some  of  them,  had  been  found, 
they  would  have  been  sufilcient  to  enable 
the  plaintiff  to  recover,  we  need  not  con- 
sider, because.  If  so.  we  must,  in  support 
of  the  Judgment,  presume  that  they  were 
found  not  to  exist.  The  statute  has  es- 
tablished an  orderly  method,  whereby  a 
losing  party  may  have  a  case  reviewed 
and  Ills  rights  determined.  If  it  is  claimed 
that  the  judgment  is  contrary  to  the  find- 
ings, this  may  be  assigned  us  error.  If  all 
the  Issues  in  the  case  have  not  been  cov- 
ered, flndings  upon  the  omitted  points 
may  be  requested,  when  it  will  become 
the  duty  of  the  court  to  supply  them. 
Hathaway  v.  Ryan,  36  Cat.  191.  If  not  so 
requested,  the  judgment  will  not  be  re- 
viewed upon  thnt  point,  (Warren  v.  Quill, 
9  Nev.  259.)  unless  it  be  upon  an  assignment 
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of  error  that  the  evidence  does  not  sop- 
port,  or  Is  contrary  to,  the  implied  find- 
ing, (More  V.  Lott,  13  Nev.  877.)  Whether 
these  two  cases  are  in  conflict,  or  what 
should  be  the  correct  practice  where  it  Ih 
claimed  that  the  Implied  flndings  are  not 
supported  by  the  evidence,  need  not  be 
considered  here,  because  the  plaintiff  has 
brought  himself  within  neither  ot  them. 
One  or  the  other  course  must  be  pursned. 
for  it  is  nc)t  Bufflclent  to  Justify  a  reversal 
that  the  evidence  shows  generally  that 
the  case  should  have  been  decided  in  favor 
of  the  other  party.  Caldwell  v.  Qreely,  5 
Nev.  260;  Martin  ▼.  Matfleld,  49  Cal.  42; 
Hayne  New  Trials  &  App.  §  150. 

The  only  assignment  of  error  upoo  the 
findings  is  concerning  those  expressly 
found  against  the  plaintift,  and  we  are 
consequently  not  called  upon  nor  permit- 
ted to  review  others  that  mast  be  implied 
in  support  ot  the  Judgment.  The  Judg- 
ment is  affirmed. 

MuRPUY,  J.,  concurs. 


Hbatbman  et  ux.  v.  Bolmks  et  al.     (No. 

14,692.) 
(Supreme  Court  of  CaUfomia.    April  8, 1893. ) 

Homestead  — Use  or,  fob  Bdsixess  Pcbposes— 
Abandonment. 
Plaintiff  executed  aad  duly  recorded  adec- 
laration  of  homestead  on  a  certain  bouse  and  lot 
owned  by  him,  and  afterwards  built  a  large  ad- 
dition to  the  house,  and  then  leased  the  greater 
part  thereof  to  a  woman,  who  used  such  part  for 
a  boarding-house.  Plaintiff  in  tiis  lease  reserved 
several  rooms,  where  he  and  his  family  contlaoed 
to  live,  though  they  took  their  meaJJs  with  tliv 
lessee.  Held,  that  plaintiff  did  not  thereby  ios- 
liis  right  of  homestead.  Laughlin  v.  Wright,  63 
Cal.  118,  and  Maloney  y.  Hefer,  17  Fac.  Rep.  5.% 
75  Cal.  432,  distinguished.  Habiusox  und  Pater- 
SOK,  JJ.,  dissenting. 

Appeal  from  superior  court,  Los  Angeles 
county;  J.  W.  McKim.ey,  Judge. 

Bill  by  W.  F.  Heathman  and  wife 
against  W.  H.  Holmes  and  others  for  an 
injunction.  From  an  order  dissolving  the 
injunction,  plaintiffs  appeal.    Reversed. 

y-;.  C.  Boiverand  J.  D.  Pope,  for  aiipei- 
lants.  ./.  T.  Hnvx,  E.  S.  Messerne,  and  N. 
C  Ward,  for  respondents. 

McFarland,  J.  Plaintiffs  obtained  a 
writ  of  in.innction  en.ioining  the  sale  under  ( 
execution  of  certain  premises  claimed  by 
them  as  a  homestead.  On  motion  ol  de- 
fendants the  injunction  was  dissolved; 
and  from  the  order  dissolving  it  the  plain- 
tiffs appeal.  The  only  question  in  the  cas? 
is  whether  or  not  tbe  premises  constitntc 
the  legal  homestead  of  the  appellants. 
The  evidence  shows,  substantially,  these 
facts:  In  1883,  the  appellant  M.  F.  Heath- 
man  purchased  the  lot  of  land  involved, 
situated  in  the  residence  part  of  the  city 
of  Los  Angeles,  "for  the  purpose  of  erect- 
ing a  dwelling-house  thereon,  and  making 
the  same  a  home  and  dwelling-place  for 
himself  and  family."  IntheBummerotl885 
he  moved  into  the  house  with  his  fa mfiy. 
consisting  of  a  wife  and  daughter,  and  has 
resided  on  the  premises  with  his  famll.r 
continuously  ever  since.  On  February  17, 
1890,  the  said  M.  F.  Heathman  duly  exe- 
cuted a  declaratiuu   of  homestead  upon 
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tbesaM  premises,  which  was  on  the  name 
day  duly  recorded.  However,  In  )S88,  he 
bnilt  a  large  aililition  to  the  houae,  and 
Id  October  ot  that  year  he  leaued  the 
icreater  part  ot  the  hoase  to  Mrs.  Saman- 
tba  Kelly  tor  a  term  of  three  years.  He 
reserved  Irom  the  lease  two  main  rooms 
over  the  parlors,  and  also  a  bath-room, 
and  certain  other  privileges,  and  he,  with 
the  family,  continued  to  live  and  make 
their  home  in  the  house  until  abont  March 
1, 1890,  when  Mrs.  Kelly  forfeited  her  lease, 
and  left  the  bouse;  Heathuian  and  bis 
family  remaining  in  the  house  and  contln- 
alng  to  make  it  their  home.  He  was  not 
the  lessee  of  Mrs.  Kelly  of  the  part  of  the 
bouse  need  by  him  and  his  family  while 
Mrs.  Kelly  was  there,  but  that  part  of  the 
house  was  reserved  from  the  operation  of 
the  lease  from  him  to  her.  The  rooms 
thus  reserved  were  taken  care  of  by  bis 
family,  although  he  and  his  family  took 
their  meals  with  Mrs.  Kelly  at  a  certain 
price  agreed  upon  when  tbe  lease  was 
made,  and  which  was  deducted  from  the 
monthly  rent  due  bira  from  iier.  Tbe  part 
of  tbe  building  leased  by  her  was  used  by 
her  us  a  boarding  and  lodging  house. 
Two  witnesses— the  said  Mrs.  Kelly  and 
one  J.  A.  Kelly — swore  that  the  addition 
to  tbe  bouse  was  built  for  hotel  purposeu, 
and  with  special  reference  to  its  use  as  an 
hotel.  Heathman  tostifled  that  he  built 
tbe  addition  partly  un  account  of  finan- 
cial loss  in  bis  business,  and  partly  be- 
cause, hla  wife  not  being  physically  strong 
enoDgb  to  bear  the  cares  of  housekeeping, 
he  decided  to  adopt  measures  by  which 
his  family  could  have  their  board  furnlHbed 
in  their  own  bouse. 

We  think  tbat  tlie  court  below  erred  in 
dissolving  tbe  Injunction.  We  have  not 
been  referred  to  any  decision  of  this  court 
where  tbe  facts  were  exactly  like  those  in 
the  cane  at  bar;  but  it  has  been  held  here 
that  using  a  building  partly,  or  even 
chiefly,  for  business  purposes,  or  renting 
pan  of  it,  is  not  Inconaisteat  with  tbe 
right  of  homestead,  provided  It  is,  and 
continues  to  be.  the  bona  tide  residence  of 
tbe  taniiiy.  Ackley  v.  ChHmberlaln.16  Cal. 
181 ;  Skinner  v.  Hall,  69  Cal.  195.  10  Pac. 
Kep-  406:  Lubbock  v.  McMann,  82  Cai.  226, 
22  Pac.  Bep.  1145.  In  other  states  this 
rule  has  l>eeD  very  broadly  stated.  In 
Phelps  V.  Rooney,  9  Wis.  70,  for  instance, 
— perhaps  a  somewhat  extreme  case, — the 
homestead  claimant  owned  a  building 
three  stories  high  in  front  and  four  at  the 
rear.  The  court  say  that"  the  style  of  the 
bnildln;;  externally  is  that  of  a  store,  and 
it  Is  situated  in  a  compact  block  on  one  of 
the  principal  business  streets  of  the  city  of 
ifilwankee."  The  basement  and  tbe  first 
story  and  a  room  of  tbe  second  story 
were  rented  and  occupied  by  tenants  as  a 
wholesale  and  retail  store;  tbe  balance  of 
the  second  story  and  the  third  story  were 
occupied  by  tbe  claimant  and  his  family 
as  a  dwelling.  The  property  was  mneli 
more  valuable  for  business  than  for  resi- 
dence purposes.  The  store  would  com- 
mand a  rent  of  91,500  per  annum,  while  the 
rooms  used  as  a  residence  would  not  rent 
for  more  than  925U  or  $300.  But  the  court 
held  tbe  homestead  to  be  good,  saying  : 
"Nor  does  tbe  owner  forfeit  the  benefit  of 


bis  exemption  by  derotioK  some,  even  tbe 
most  valuable,  portion  of  the  building  to 
another  use  than  a  mere  residence  of  his 
family."  And  there  is  no  substantial  dif- 
ference between  the  statutory  provisionb 
there  and  here,  except  that  there  the 
amount  of  land  which  may  be  covered  by 
a  homestead  is  limited.  See,  also,  Bush  v. 
Gordon.  (Kau.)  16  Pac.  Kep.  700.  In  tbe 
case  at  bar  it  is  not  con  tended  by  respond- 
ents that  the  appellants  did  not  continue 
to  reside  in  the  building  and  to  make  it 
their  home,  or  that  they  had  any  other 
residence  or  home.  They  have  never 
ceased  for  a  day  to  reside  there  from  1886 
to  tbe  present  time.  But  it  is  contended 
that  because  for  part  of  that  time  they 
leased  part  of  the  building,  although  re- 
siding themselves  in  the  part  not  leased, 
therefore  they  lost  the  right  of  homestead. 
We  cannot  concur  in  this  view.  To  do  so 
would  be  to  hold  that  appellants  lost 
their  residence  withoot  changing  it,  and 
left  their  home  without  going  away  from 
it.  In  Ackley  v.  Chamberlain,  supra, 
FiRLD,  C.  J.,  said  that  "the  question 
whether  property  devoted  chiefly  to  busi- 
ness purposes  can  be  subject  to  a  home- 
stead clnim  is  full  ofembarrassment;"  bat 
wo  think  that  there  should,  at  least,  be  no 
embarrassment  in  a  case  like  the  one  at 
bar,  where,  after  the  family  had  lived  on 
the  premises  for  years  and  devoted  It  en- 
tirely to  a  home,  it  was  concluded  to  en- 
large tbe  building  for  both  domestic  and 
financial  reasons.  It  would  be  strange, 
indeed,  if  tbe  occupants  of  a  bouse  could 
not  use  part  of  it  for  family  revenue,  no 
matter  bow  favorable  the  opportunity 
might  be  to  do  so,  without  forfeiting  the 
home  itself.  There  is  nothing  In  the  home- 
stead laws  which  prohibits  such  use,  and 
it  has  been  settled  here  that  "the  home- 
stead statute  is  a  remedial  measure,  and 
should  be  liberally  construed."  Schuyler 
V.  Broughton,76  Cal.  624, 18  Pac.  Rep.  436; 
South  wick  V.  Davis,  78  Cal.  604,21  Pac. 
Rep.  121. 

The  contention  of  respondents  rests  al- 
most entirely  on  the  authority  of  Laughlln 
V.  Wright,  63  Cnl.  113,  and  mainly  upon 
some  language  used  in  the  opinion  deliv- 
ered in  that  case.  Tbe  statement  of  facta 
Id  the  opinion  is  very  meagrer;  but  It  ap- 
pears that  the  premises  were  used  pri- 
marily and  principally  as  an  hotel,  and 
that  the  residence  of  the  family  there  was 
merely  "incidental  to  the  buslne.is  of  run- 
ning an  hotel,"  and  that  when  they  he- 
came  financially  embarrassed  "they  sought 
a  residence  elsewhere."  So  far,  therefore, 
as  the  facts  appear  in  that  case,  the  family 
had  never  really  made  the  premises  their 
bona  fide  home.  In  the  opinion  tbe  case 
of  Ackley  v.  Cliamberlain  is  cited  approv- 
ingly, and  tbe  latter  case  is  entirely  incon- 
sistent with  the  conclusion  which  re- 
spondents here  seek  to  draw  from  lan- 
guage used  in  Laughlln  v.  Wright.  Tbe 
case  of  Maloney  v.  Hefer,  75  Cal.  422, 17 
Pac.  Rep.  539,  alno  cited  by  respondents, 
was  materially  different  from  tbe  case  at 
bar.  In  that  case  there  were  two  houses 
entirely  separate  and  distinct  from  each 
other.  The  family  lived  in  one  of  tbe 
houHes  and  rented  the  other;  and  It  was 
merely  held  that  the  homestead  did  not  in- 
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dude  the  house  in  which  the  claimants  did 
not  live.  We  are  satisfied  that  from  the 
facts  developed  in  the  case  at  bar  the  ap- 
pellants are  entitled  to  their  asserted 
homestead  rights,  and  that  the  court 
erred  in  diBSoIving  the  injunction.  Of 
course,  the  decision  here  has  no  effect  upon 
any  right  which  respondents  may  assert 
to  reach  the  excess  of  the  value  of  the 
property  over  the  homestead  valuation. 
The  order  dissolving  the  injunction  is  re- 
versed. 

We  concur;    Bbattt,  C.  J.;  Gaboutte, 
J.;  Du  Haven,  J.;  Shabpstbin,  J. 

Wedissent:  Harrison,  J.;  Patbbson,  J. 


04   Cal    5 

Hill  v.  McKay.    (No.  13,964.) 
(Supreme  Court  <tf  California.    March  26, 1893. ) 

CONSTunCTlON  OF  COSTBAOT— CANOBLLATIOS — 

Bbeach— Mbasvhb  of  Damaqis. 

1.  Plaintiff,  the  owner  of  timher  lands  on  a 
slough,  below  tide-water,  a^ed  with  defend- 
ant's assignors,  who  owned  timber  lands  above 
tide-water  on  the  some  slough,  to  allow  them  a 
right  of  way  for  a  railroad  for  logging  purposes 
across  plaintiff's  land  to  the  slough  below  plain- 
tiff's landing,  for  a  given  period,  at  a  fixed  an- 
nual rental,  defendant's  assignors  agreeing  that 
they  "will,  providing  they  make  landings  and 
deposit  their  lo^  down  stream  from  the  present 
landings  of  plaintiff,  "purchase  yearly  all  logs 
hauled  by"  plaintiff,  "and  deposited  in  said 
slough,  paying  therefor  the  prevailing  market 
price. "  In  case  a  price  could  not  be  agreed  on, 
the  same  to  be  fixed  by  arbitration.  Defendant's 
assignors  built  tbeirroad  and  constructed  a  land- 
ing on  plaintiff's  land  a  short  distance  below  his 
landing,  and  several  years  later  carried  their 
road  240  rods  further  down  the  slougb,  and  set 
up  a  landing  on  loud  other  than  the  plaintiff's. 
Held,  that  the  removal  of  the  landing  did  not  re- 
lease them  from  their  obligation  under  the  con- 
tract to  purchase  plaintiff's  logs. 

2.  The  refusal  of  defendant's  assignors  to 
purchase  plaintiff's  logs  for  any  one  year  ^ter 
tender  of  the  same,  and  the  sale  of  a  part  of  the 
logs  thereafter  by  plaintiff,  did  not  cancel  their 
obligation  to  purchase  the  remainder  during  said 
year. 

8.  Where  defendant's  assignors  refused  to  be 
bound  by  the  contract  to  accept  or  purchase  plain- 
tiff's logs  for  any  one  year,  deposited  in  the 
Blough,  It  was  not  incumbent  on  plaintiff  to  offer 
to  determine  by  arbitration  "the  prevailing 
market  price. " 

<  The  measure  of  damages  for  such  refusal 
to  purchase  plaintiff's  logs  is  the  market  price 
at  the  nearest  market  at  the  time  of  delivery, 
less  the  expense  of  transportation;  and  in  deter- 
mining the  cost  of  transportation  plaintiff  is 
entitled  to  recover  the  additional  expense  of  raft- 
ing his  logs  to  market  caused  by  the  obstructions 
placed  In  the  slough  by  defendant's  assignors 
below  plaintiff's  landing. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Humboldt 
county;  Q.  W.  Hunter,  Judge. 

Action  by  Charles  W.  Hill  against  Re- 
^)ecca  McKay.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Maatick,  Belcher  &  Maatlck,  for  appel- 
lant. J.  D.  H.  CAam Aer/fo,  for  respond- 
ent. 

Vanclieit,  C.  At  and  before  the  time  of 
the  execution  of  the  contract  hereinafter 
wt  out,  the  plaintiff  was  the  owner  of 
limber  lands  adjacent  to  and  Inclading  a 


portion  of  Ryan's  slongb,  In  the  connty  of 
Humboldt.  This  slough  is  connected  with 
Humboldt  bay,  and  is  of  sufficient  size 
and  depth  to  float  rafts  of  saw-logs  from 
plaintiff's  lands.  Near  the  head  of  tide- 
water in  this  slough,  plaintiff  had  a  land- 
ing at  which  he  dumped  logs  into  the 
slough,  and  thence  floated  them  to  mar- 
ket, on  Humboldt  bay.  During  the  same 
time  Allan  McKay,  Alexander  Connick, 
and  John  A.  Sinclair,  copartners  under 
the  name  of  McKay  &  Co.,  were  engaged 
in  the  business  of  logging  on  lands  adja- 
cent to  Kyan's  slough,  above  the  plain- 
tiff's landing,  and  above  tide-water,  where 
the  capacity  of  the  slough  was  considera- 
bly less  than  at  and  below  plaintiff's  land- 
ing. Besides,  at  plaintiff's  landing,  the 
slongh  was  often  obstructed  by  his  logs. 
McKay  &  Co.,  therefore,  desired  to  carry 
their  logs  by  railroad  to  a  point  on  the 
slough  below  plaintiff's  landing,  but,  in 
order  to  do  this,  they  must  acquire  the 
right  of  way  for  their  road  over  plaintiff's 
land.  Under  these  circumstances  the  fol- 
lowing agreement  was  executed:  "Know 
all  men  by  these  presents  that  I,  Charles 
W.  Hill,  of  the  county  of  Humboldt,  state 
of  California,  party  of  the  first  part,  for 
and  In  consideration  of  the  sum  of  three 
hundred  dollars  In  gold  coin  of  tlie  United 
States  to  me  In  hand  paid  by  Allen  McKay, 
of  the  city  and  county  of  San  Francisco, 
and  Alexander  Connick,  of  said  county  of 
Humboldt,  all  in  said  state,  parties  of  the 
second  part,  the  receipt  of  which  Is  hereby 
acknowledged,  and  for  other  good  and 
valuable  considerations,  do  hereby  grant 
to  said  parties  of  the  second  part  a  right 
of  way  two  (2)  rods  in  width  for  logging 
and  lumbering  purposes  over  and  upon 
the  south-west  quarter  of  section  num- 
ber thirty,  (30,)  and  the  north-west 
quarter  of  section  number  thirty-one,  (31,) 
in  township  number  five  (5)  north,  of 
range  number  one(1)  east,  of  Humboldt 
meridian.  Said  way  being  more  particu- 
larly described  as  beginning  at  the  Freese 
dam,  on  Ryan's  slough,  at  the  Intersec- 
tion of  the  west  bank  thereof  with  the 
Humboldt  meridian  line,  and  running  from 
thence  north  along  or  near  said  meridian 
line  one-halt  {%)  miles  (more  or  less)  to  its 
intersection  with  the  west  bank  of  said 
Blough  and  Humboldt  meridian  line,  said 
way  to  be  at  no  point  more  than  two 
hundred  and  sixteen  (216)  feet  from  said 
meander  line.  Together  with  the  right  to 
construct  and  maintain  over  such  way  all 
such  roads,  railroads,  bridges,  or  other 
structures  for  logging  and  lumbering  pur- 
poses as  such  parties  shall  choose.  All  of 
which  said  rights  shall  continue  and  re- 
main In  full  force  and  effect  for  the  period 
of  ten  (10)  years  from  the  date  hereof; 
and  at  the  expiration  of  this  Instrument 
shall,  at  the  option  of  said  parties  of  the 
second  part,  be  renewed  in  periods  of  ten 
(10)  years  each,  not  to  exceed  In  all  the 
full  period  of  thirty  (80)  years  from  the 
date  of  these  presents,  subject  always  to 
the  same  terms  and  conditions.  In  con- 
sideration whereof  said  parties  of  the  sec- 
ond part  agree  to  pay  to  said  party  of  the 
first  part,  in  gold  coin,  on  the  6tb  day  of 
April,  A.  D.  1884,  the  sum  of  three  hundred 
dollars,  and  a  like  sum  annually  thereaft- 
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er.  That  after  the  Ingglnff  seanon  of  tbe 
year  1883  said  partleti  of  the  second  part 
will,  provldlog  they  make  landings  and 
depoHlt  their  logs  down  stream  Irom  the 
present  landings  of  said  party  of  the  first 
part,  purchase  yearly  all  logs  hauled  by 
Maid  party  of  the  first  part,  and  deposited 
In  said  slough,  paying  therefor  the  pre- 
vailing market  rates.  It  is  also  agreed, 
by  and  between  the  parties  hereto,  that, 
providing  they  fall  to  agree  npon  said 
market  rate,  then  it  shall  be  determined 
by  arbitration.  That  each  of  the  parties 
hereto  shall  select  one  person  to  act  as  ar- 
bitrator, and,  if  the  two  arbitrators  foil 
to  agree,  they,  the  arbitrators,  shall  select 
a  third  person,  and  the  decision  of  the  ar- 
bitrators shall  be  final.  Tbe  covenants 
herein  contained  are  to  bind  the  heirs,  ex- 
ecotors,  administrators,  and  assigns  of 
the  respective  parties.  Time  Is  hereby  ex- 
pressly declared  to  be  of  the  essence  of  this 
contract.  Executed  In  duplicate  this  sixth 
day  of  April,  A.  D.  1883,  as  witness  our 
bands  and  seals.  C.  W.  Hill.  [Seal.] 
Allan  McKay.  [Seal.]  Alex.  Co.nnice. 
[Seal.] 

It  is  admitted  that  McKay  and  Oonnlck, 
In  executing  this  agreement,  acted  for  the 
copartnership,  and  that  tlie  copartnership 
was  bound  by  the  agreement.  In  1883 
McKay  &  Co.  constructed  their  railroad 
to  a  point  on  the  slough  about  120  rods 
below  the  plaintiff's  landing,  where  they 
established  a  landing  at  which  they  con- 
tinned  to  dump  their  logs  Into  the  slough, 
until  tbe  latter  part  of  1887,  and  during 
all  that  period  purchased  plaintiff's  logs 
according  to  the  agreement.  During  the 
year  of  1887.  McKay  &  Co.  extended  their 
railroad  from  this  landing  a  distance  of 
about  240  rods  in  a  direct  line  across  a 
bow  In  the  slough,  and  terminating  at  a 
point  on  the  slongh  about  3S5  rods  (by 
way  of  the  stream)  below  their  dam  used 
In  connection  with  their  upper  landing, 
and  there  established  a  new  landing,  at 
which  they  have  ever  since  dumped  all 
their  logs.  Between  their  upper  and  lower 
landings  there  is  a  junction  of  Byan's 
slough  with  Freshwater  slough,  and  it 
was  a  disputed  question  at  tbe  trial,  upon 
which  the  evidence  was  conflicting, 
^vhethcr  the  name  of  the  slongh  below 
this  junction  is  "  Ryan's  "  slough  or  "  FreHh- 
vvater"  slough.  On  September  12,  1888, 
the  defendant  acquired  all  the  copartner- 
ship property  of  McKay  &  Co..  including 
tbe  agreement  above  set  out,  end  it  is  ad- 
mitted that  she  is  bound  by  that  agree- 
ment as  McKay  &  Co.  were  bound  l)y  It 
before  it  was  assigned  to  her.  The  object 
of  this  action  is  to  recover  from  defend- 
ant damages  tor  an  alleged  breach  of  that 
agreement  by  her  in  the  year  1888.  The 
complaint  alleges  that  during  the  year 
1888  the  plaintiff  cut,  hauled,  and  put  into 
Kaid  slough,  below  his  landing,  1,240  saw- 
lugs,  containing  1,078,232  feet  of  merchant- 
able lumber  of  the  value  of  910,782.32, 
>vbich,  on  the  12th  day  of  September,  18S8, 
and  many  times  thereafterdnring  the  year 
l,ss.<t,  he  tendered  to  the  defendant  and 
4leinnnded  that  she  purchase  the  same,  in 
nccurdnnce  with  tbe  terms  of  said  agree- 
ment, which  she  "absolutely  and  unquali- 
fiedly refused  to  do,  and  she  atlU  doeH 
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absolutely  and  unqualifiedly  refuse  to 
purchase  the  same  at  any  price  or  upon 
any  terms  or  conditions:  that  plaintiff 
has  ever  since  been  and  is  now  nimble  to 
sell  the  said  saw  logs;  and  plaintiff  avers 
that  by  the  said  breach  of  said  agreement, 
in  not  purchasing  his  said  saw-logs,  tie 
has  been  and  is  damaged  in  the  sum  of 
»10.782..'52."  The  answer  denies  the  alleged 
tender  of  the  logs;  denies  that  1,240  lugs 
were  all  the  logs  hauled  by  plaintiff,  and 
deposited  in  Ryan's  slough  during  the 
year  1888;  denies  the  alleged  value  of  the 
logs;  denies  that  McKay  &  Co.,  or  defend- 
ant, during  the  year  1S88,  deposited  any 
logs  in  Ryan's  slough  "down  stream  from" 
plaintiff's  landing;  alleges  that,  without 
the  consent  of  defendant,  plaintiff  sold  to 
other  persons  642  of  tbe  logs  hauled  and 
deposited  in  the  slongh  by  him  during  tbe 
year  18S8:  and  denies  all  damages. 

The  case  was  tried  by  a  Jury.  Verdict 
and  judgment  In  favor  of  plaintiff  tor  the 
sum  of  91.590.80,  from  which  defendant 
brings  this  appeal  on  the  judgment  roll 
containing  a  bill  of  exceptions  which 
raises  questions  of  both  law  and  fact. 

1.  Appellant's  counsel  contend  that  de- 
fendant'slower landing,  where  she  and  her 
predecessors  deposited  all  their  logs  diir* 
ing  the  year  1888,  was  not  npon  Ryan's 
slough,  but  was  upon  Freshwater  slough, 
and  that  the  contract  bonnd  them  to 
purchase  plaintiff's  logs  only  while  they 
deposited  logs  in  Byan's  slough  below 
plaintiff's  landing ;  and  upon  this  point 
they  requested  the  following  instruction 
to  the  jury,  which  the  court  refused:  "I 
charge  you  that,  if  you  find  from  the  evi- 
dence that  all  the  logs  that  were  deposit- 
ed by  McKay  &  Co.  or  by  defendant,  dur- 
lug  the  year  1883,  were  deposited  from 
landings  maintained  and  used  by  them  on 
the  stream  formed  by  the  junction  of 
Ryan's  slough  with  Freshwater  slough, 
and  below  said  junction,  then  1  instruct 
you  that  defendantis  not  liable  under  said 
contract  set  forth  in  said  amended  com- 
plaint, and  your  verdict  must  be  tor  the 
defendant." 

Considering  the  admitted  circumstances 
under  which  the  agreement  was  made, 
and  the  conflicting  evidence  as  to  the  ex- 
tent of  Ryan's  slough  below  the  junction 
of  the  two  sloughs,  I  think  the  court  did 
not  err  in  refusing  the  requested  instruc- 
tion. The  object  of  McKay  &  Co.  In  pro- 
curing the  agreement  was  to  enable  them 
to  make  their  landings  on  tide-water  be- 
low plaintiff's  landing,  where  the  slough 
was  of  greater  capacitj',  and  would  not 
be  obstructed  by  plaintiff's  dam  and  logs. 
The  aKroement  on  their  part  to  purchase 
plaintiff's  logs  during  the  tiM-iii  of  the 
lease,  at  the  prevailing  iiinrket  rates, 
"providing  tiiey  make  landings  and  de- 
posit theirlogsdown  stream  troui  the  pres- 
ent landings"  of  plaintiff,  was  evidently 
intended  to  compensate  plaintiff  for  the 
advantage  he  gave  them  in  the  change  of 
the  relative  poHitlons  of  their  respective 
landings,  whereby  they  were  perniltt<Ml  to 
obstruct  the  navigation  of  the  slough  lie- 
low  his  landing  by  their  dam  and  logs. 
B}'  their  agreement  to  purchase  his  luas 
at  market  rates,  he  was  relieved  from  rait- 
ing bis  logs,  and  therefore  their  ubstruc- 
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tlons  below  his  landing  did  not  affect  blB 
Interests.  Besiden,  the  agreement  doen 
not  fix  any  poIatB  below  plaintiff's  land- 
ing at  which  McKay  &  Co.  were  to  eatab- 
llsli  their  landing's.  They  might  have  es- 
tablished a  landing  at  the  point  of  their 
present  lower  landing  in  the  first  instance, 
by  constructing  1240  rods  of  additional  rail- 
road. The  language  of  the  agreement  Is, 
"down  stream  from  the  preseat  landings 
of  said  party  of  the  first  part,"  not  down 
stream  upon  Kyan's  slough.  Ryan's 
slough  is  not  mentioned  In  that  part  of 
the  agreement  relating  to  the  purchase  of 
plaintiff's  logs.  Nor  is  there  anything  else- 
wliei-e  in  the  agreement  limiting  tlie  words 
"down  stream"  to  Ryan's  slough,  while 
the  circumstances  under  which  the  agree- 
ment was  made  plainly  Indicate  that  no 
such  limitation  was  intended. 

On  the  theory  of  defendant's  counsel  the 
question  as  to  whether  or  not  Ryan's 
slough  extends  down  to  and  includes  de- 
fendant's lower  landing  Is  a  material 
question  of  tact.  As  such,  it  was  tacit- 
ly submitted  to  the  jury  on  conflict- 
ing evidence  without  any  instruction  as 
to  the  legal  effect  of  a  finding  upon  it, 
none  having  been  requested,  except  the 
one  under  consideration,  and  another  to 
the  same  effect,  by  defendant's  counsel ; 
yet  the  requested  instruction  assumed 
that  Ryan's  slough  extends  only  to  its 
junction  with  Freshwater,  and  thereby 
took  from  thejury  thequestionasto  wlieth- 
er  it  does  so  or  not.  Therefore,  wheth- 
er the  question  was  material  or  not,  the 
requested  Instruction  was  erroneous;  al- 
though, as  above  Indicated,  I  think  the 
question  was  immaterial;  and,  hud  an  In- 
struction been  asked  to  this  effect,  Judg- 
ing from  the  opinion  of  the  court  on  de- 
fendant's motion  tor  nonsuit,  it  probably 
would  have  been  given. 

2.  It  is  contended  for  appellant  that  the 
defendant  was  not  bound  to  purchase  less 
than  ail  the  logs  hauled  by  plaintiff,  and 
deposited  In  the  slough  in  any  one  year; 
and  that  plaintiff  did  not  tender  to  de- 
fendant all  the  logs  hauled  and  deposited 
In  the  slough  In  the  year  1888,  but  sold  a 
considerable  portion  of  them  to  other 
parties.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  prove  that  all  the  logs 
hauled  or  deposited  in  the  slough  by  plain- 
tiff during  the  year  1888  had  been  tendered 
by  him  either  to  McKay  &  Co.  befo:e  Sep- 
tember V.ith.  or  to  defendant  on  and  after 
'September  12th  of  that  year,  and  that  he 
had  sold  no  logs  to  other  parties  until 
after  they  had  been  so  tendered,  and  after 
McKay  &  Co.,  or  defendant,  had  absolnte- 
ly  refused  to  accept  or  purchase  such  logs, 
or  any  part  thereof,  upon  any  terms 
whatever,  claiming  that  they  were  not 
bound  by  the  agreement  to  purchase  any 
logs  from  plaintiff  during  1888,  because, 
during  that  year,  they  had  deposited  no 
logs  In  Ryan's  slough,  down  stream  from 
plaintiff's  landing.  Under  this  state  of 
the  evidence  counsel  for  the  defendant  re- 
quested two  Instructions  to  the  Jury  which 
the  court  refused  to  give  as  requested,  but 
gave  with  modifying  additions,  as  fol- 
lows, the  additions  being  italicized  :  "  (11 ) 
I  charge  you  that,  if  you  find  from  the 
evidence  that  the  platntitt  did  not  tender. 


to  defendant,  or  offer  to  sell  to  her,  all  the 
logs  hauled  by  blm  and  deposited  in 
Ryan's  slougli  during  the  year  1888,  then 
your  verdict  must  be  for  the  defendant: 
UDlesn  you  further  find  fivm  the  evidence 
that  defendant  or  McKay  &  Co.  absolute- 
ly refused  to  accept  or  purcbase  from 
plaintiff  any  logs  hauled  and  deposited  by 
him  in  ftj'an'B  slouffh  during-  the  year  18^, 
in  which  case  atenderof  said  logs  by  plain- 
tiff would  not  have  been  necessaiy.  (12) 
I  cliarge  you  that  If  y<iu  find  from  the  evi- 
dence tiiat  the  plaintiff,  before  making  the 
tender  to  defendant  alleged  In  the  com- 
plaint, had  sold  to  persons  other  than  de- 
fendant, or  McKay  &  Co.,  a  portion  of  the 
logs  hauled  by  him  and  deposited  in 
Ryan's  slough  during  the  year  1888.  then 
your  verdict  must  be  tor  the  defendant. 
Bat  if  yon  find  from  the  evidence  that,  be- 
fore makinfir  such  sales,  plaintiff  tendered 
to  defendant  all  the  logs  deposited  by  him 
in  Ryan's  slouscb  at  that  time,  during 
that  year,  and  that  the  defendant,  or  Mc- 
Kay *  Co.,  absolutely  refused  to  accept  or 
purchase  from  plaintiff,  under  said  con- 
tract, any  logs  during  said  year,  and  that, 
in  making  such  sales,  plaintiff  was  acting 
upon  such  refusal,  then,  in  that  case,  be 
could  recover  In  this  action."  The  court, 
of  its  own  motion,  further  Instructed  the 
jury  on  this  point  as  follows:  "If  you  find 
from  the  evidence  that  plaintiff  sold  a  por- 
tion of  the  logs  hauled  and  deposited  by 
him  in  Ryan's  slough,  during  the  year 
1888,  to  other  parties  than  the  defendant 
or  McKay  &  Co.,  but  that  no  logs  were 
sold  by  hira  during  said  year  until  after 
he  had  tendered  all  of  his  logs  to  defend- 
ant or  McKay  &  Co.,  or  until  after  defend- 
ant or  McKay  &  Co.  had  unequivocally 
refused  to  accept  from  plaintiff  his  logs 
under  said  contract  during  said  year,  and 
that,  In  making  such  sales  toother  par- 
ties, the  defendant  was  acting  upon  such 
refusal,  then,  In  such  case,  the  plaintiff 
would  be  entitled  to  recover  whatever 
damages  he  may  have  suffered,  if  any,  by 
the  refusal  of  defendant  to  accept  and  pay 
for  the  logs  deposited  b.r  plaintiff  in 
Ryan's  slough  during  the  year  1888.  and 
remaining  therein  at  the  time  this  action 
was  brought." 

Appellant's  counsel  contend  that  the 
court  erred  In  refusing  the  first  two  of 
these  instructions  as  requested,  and  in  giv- 
ing them  as  modified,  aud  also  in  givhig 
the  third.  In  the  first  place,  it  is  urged 
that  these  instructions  are  erroneous,  so 
far  as  they  "laid  down  the  rule  that  plain- 
tiff could  recover  without  proof  of  a  ten- 
der." But  I  do  not  unde:-stHnd  them  as 
laying  down  such  a  rale.  In  the  second 
place,  it  is  said  that  they  are  erroneous 
"In  so  far  as  they  charged  that  a  prior  re- 
fusal by  McKay  &  Co.  would,  in  any  event, 
entitle  plaintlH  to  recover  without  proof 
of  a  tender  to  defendant."  They  do  not 
so  charge.  Nor  does  the  plaintiff,  by  bis 
complaint  or  otherwise,  seek  to  recover 
for  any  breach  of  the  contract  by  McKay 
&  Co.,  before  the  assignment  of  the  agree- 
ment to  defendant.  "The  evidence  olTered 
by  plaintiff  tending  to  prove  a  tender  to 
McKay  &  Co.  prior  to  September  12, 1888, 
aud  their  refusal  to  purchase,  could  have 
had  no  other  effect  in  this  case  than  to 
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ezcase  plaintiff's  sale  of  a  portion  of  the 
logH  banled  In  IKS'!  after  tbey  retased  to 
purcbase.  The  defendant  Is  not  sued  for 
or  on  accoant  of  any  logs  sold  by  plain- 
tiff before  she  became  the  assignee  of  the 
agreement  and  the  owner  of  all  the  part- 
nersliip  property;  but  only  for  not  pur- 
chasing  a  specified  number  of  logs  whicb 
were  alleged  to  be  on  hand  and  In  the 
Hlougb  at  the  times  they  were  tendered  to 
her  on  and  alter  September  12, 1888.  The 
third  of  the  Instructions  under  considera- 
tion limits  the  damages  to  such  as  reunit- 
ed from  defendant's  refusal  to  purchase 
"  the  logs  deposited  by  plaintiff  in  Kyan's 
sloagh  during  the  year  18S^,  and  remain- 
ing therein  at  the  time  this  action  was 
brought."  After  McKay  &  Co.  refused  to 
pnrchase,  It  was  not  only  the  privilege  uf 
the  plaintitt,  but  his  duty,  to  sell  as  many 
of  his  logs  as  be  could  for  the  highest  ob- 
tainable price;  and,  had  he  succeeded  in 
selling  all  for  a  price  equal  to  that  which 
McKay  &  Co.  agreed  to  pay,  be  could 
bavu  recovered  from  tbem  iio  mure  than 
nominal  damages,  (Utter  v.  Chapman,  38 
Cal.  659;  Winans  v.  Lumber  Co.,  G6  Cal. 
61,  4  Pac.  Kep.952;)  but  however  this  may 
be.  no  question  as  to  the  logs  sold  by 
plaintiff  Is  Involved  In  this  caiie,  except 
the  question  as  to  whether  McKay  &  Co. 
nnqnaiifiedly  refused  to  purchase  them 
after  tender  by  the  plaintiff.  The  refusal 
of  McKay  &  Co.  to  purchase,  and  the  sale 
of  a  part  of  the  logs  thereafter  by  plain- 
tiff, did  not  cancel  their  obligation  to  pur- 
cbase the  remainder  during  the  year  1888, 
ISedg.  Dam.  §  7."^;)  and  their  obligation 
to  purchase  the  remainder  during  the 
year  1S8S  devolved  upon  the  defendant  by 
the  express  terms  of  the  lease,  via.,  "the 
covenants  herein  contained  are  to  bind  the 
•    •    •    assigns  of  the  respective  parties." 

3.  Defendant's  counsel  requested  an  in- 
etraclion  applicable  to  the  arbitration 
paragraph  of  the  agreement,  which,  as 
requested,  the  court  rafused.  but  gave 
with  an  addition  as  follows,  the  addition 
being  In  Italics:  "I  charge  you  that,  if  it 
appears  from  the  evidence  that  plaintiff 
and  defendant  failed  to  agree  upon  the 
market  rate  for  said  logs,  nnd  If  the  evi- 
dence fails  to  show  that  plaintiff  demand- 
ed that  sach  rate  should  be  determined  by 
arbitration,  then  your  verdict  must  be  for 
the  defendant;  unless  you  farther  Sad 
fhiin  the  eridt-nce  tha,t  the  defendaat abso- 
lutely and  unqualltledlv  refused  tu  be 
bound  by  said  contract,  and  to  acceptor 
purchase  from  plnlntiff  the  lo/fa  baulefl 
and  deposited  by  him  in  liyan'sslougb  dur- 
ing the  yfar  18SS,  in  which  case  It  was  not 
incumbent  upon  plaintitt, after stich refusal 
of  performance  on  the  part  of  the  defendant, 
ifsueb  refusal  was  wade,  to  offer  to  deter- 
mine by  arbitration  the  prevailing  market 
rate."  The  only  objection  urged  to  the 
addition  made  by  the  court  Is  that  there 
was  noevidence  tending  to  provethe  facts 
therein  hypothetlcally  stated.  But  in 
this  I  think  counsel  are  mistaken. 

4.  Appellant  contends  that  the  court  did 
not  properly  instruct  the  Jury  as  to  the 
measure  of  dnraiiKeK,  and  cnnsequently 
that  the  damages  are  excessive.  I  think 
this  point  should  be  sustaineil  The  evi- 
dence teuded   to  show  that  the  muiket 


for  \oga  nearest  to  the  plaoe  in  Ryan'.'' 
slough,  where,  by  the  contract,  plaintiff 
(vas  to  deliver  and  defendant  to  accept 
the  logs  In  question,  was  at  the  mills  in 
the  vicinity  of  the  city  of  Eureka,  on 
Humboldt  bay,  and  that.  It  there  was  any 
prevailing  market  price  at  the  place  where 
the  logs  were  to  be  delivered,  it  was  the 
same  as  the  market  price  at  the  saw- 
mills on  the  bay,  less  the  costs  of  trans- 
portation. The  court,  of  Its  own  motion, 
instructed  the  Jury  as  follows:  "If  you 
Hnd  for  the  plaintiff  upon  the  issues  sub- 
mitted to  you.  then  you  will  have  to  es- 
timate the  amount  of  damages;  and  I 
charge  you  that  the  measure  of  damages 
In  this  case  Is  the  difference,  if  any,  be- 
tween the  sum  which  the  logs  hauled  and 
deposited  in  Kyan's  slough  by  plfiintlll 
during  the  year  1888,  and  remaining  there- 
in at  the  commencement  of  this  action, 
would  have  brought  in  the  market  here, 
on  Humboldt  bay,  at  the  prevailing  rates 
during  the  year  18S8,  and  the  value  of  said 
logs  to  the  plaintiff  as  they  lay  In  the 
slough,  at  the  time  of  defendant's  refusal 
to  accept  them,  if  such  refusal  was  made." 
As  contended  b.v  counsel  for  appellant,  I 
tbiuk  this  Instruction  is  based  upon  a  mls- 
constrnctiun  of  the  agreement  as  to  the 
price  to  be  paid  for  the  logs4  In  case  there 
was  no  market  price  at  Kyan's  slough, 
where  the  logs  were  to  be  delivered.  In 
that  the  Instruction  allows  nothing  to  be 
deducted  from  the  market  value  at  Hum- 
boldt bay— the  nearest  market — on  ac- 
count of  expenses  of  transportation.  Se<> 
tion  33n  of  the  Civil  Code,  so  far  as  appli- 
cable to  this  case.  Is  as  follows:  "The 
detriment  caused  by  the  breach  of  a  bu.v- 
er's  agreement  to  accept  and  pay  for  per- 
sonal property,  the  title  to  whicb  is  not 
vested  in  him,  is  deemed  to  bo:  (!)"•• 
(2)  If  the  property  has  not  been  resold  in 
the  manner  prescribed  by  section  3049,  the 
excess,  if  any,  of  the  amount  due  from 
the  buyer,  nnder  the  contract,  over  the 
value  to  the  seller,  together  with  the  ex- 
cess, if  any,  of  the  expenses  properly  in- 
curred in  carrying  the  property  to  mar- 
ket, over  those  whicb  would  have  been  in- 
curred for  the  carriage  thereof.  If  the 
buyer  hnd  accepted  It."  The  agreement 
does  not  directly  or  conclusively  fix  the 
price  to  be  annually  paid,  but  provides 
that  defendant  shall  purchase  all  logs  de- 
posited In  the  slough,  "paying  therefor 
tlie  prevailing  market  rates. "  Unless  con- 
trolled by  circumstances  dehors  the  agree- 
ment as  written,  this  means  the  prevailing 
market  rates  at  the  place  and  times  of  de- 
livery, if  that  can  be  ascertained ;  but,  if 
no  market  rate  at  such  place  and  times 
can  be  ascertained,  it  means  the  market 
rates  at  the  nearest  market  at  the  times 
of  delivery,  less  the  expenses  of  transpor- 
tation, (Sedg.  Dam.,  8th  Ed.,  §§  738,  739;) 
this  being  the  rule  in  case  of  a  breach  of 
the  agreement  by  the  buyer,  when  the  title 
has  not  passed.  In  such  case,  "when 
there  Is  no  market  at  the  place  of  deliv- 
ery, the  price  of  getting  the  goods  to  the 
nearest  market  is  to  be  subtracted  from 
the  price  at  that  market  in  order  to  find 
the  value  at  the  place  of  delivery."  Sedg. 
Dam.  §75.1.  By  this  rule  the  value  of  the 
logs  to  plaintiff  (the  seller)  at  the  place 
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of  delivery  was  the  market  value  at  HiitD- 
boldt  bay,  lees  costs  of  transportation, 
"at  such  time  after  the  breach  of  the  con- 
tract as  would  have  sufficed,  with  reason- 
able diligence,  for  the  seller  to  effect  a  re- 
sale," (avil  Code,  §  3353;)  that  Is,  at  such 
time  after  the  breach  as  would  have  suf- 
ficed to  transport  the  logs  to  Humboldt 
bay,  and  resell  them  at  the  market  rate 
there. 

From  the  foregoing  consideration  It 
seems  necessarily  to  follow  that  the 
value  of  the  logs  to  plaintiff  at  the  place 
of  delivery,  and  at  such  time  after  the 
breach  as  would  have  sufficed  to  trans- 
port and  resell  them,  was  precisely  equal 
to  "the  amount  due  from  the  buyer,"  (de- 
fendant,) according  to  the  agreement,  and 
therefore  that  the  plaintiff  was  entitled  to 
only  nominal  damages.  Scdg.  Dam.  753. 
Were  there  any  circumstances  dehors  the 
written  agreement  which  would  warrant 
a  construction  of  the  agreement  different 
from  that  above  given?  The  only  claim 
that  the  evidence  tended  to  prove  any 
such  circumstance  is  to  be  found  in  the 
opinion  of  the  court  upon  denying  defend- 
ant's motion  for  a  nonsuit,  in  which,  as 
to  this,  the  court  said:  "Now,  the  view 
I  talte  of  it  is  that,  under  that  contract, 
considering  the  advantages  which  the 
plaintiff  had  yielded  to  them,  (McKay  & 
Co.,)  they  were  willing  to  take  his  logs 
there  as  he  deposited  them  in  Ryan's 
slough,  and  pay  him  whatever  was  the 
prevailing  market  rate  for  snw-logs  in  the 
vicinity  of  Humboldt  bay  during  the  year 
that  the  deposit  was  made."  This  as- 
sumes, without  evidence,  that  the  pay- 
ment of  the  annual  rent  of  $300,  and  the 
purchase  of  plaintiff's  logs  by  McKay  & 
Co.,  at  their  market  value  iu  the  nearest 
market,  less  the  cost  of  transportation, 
would  not  folly  compensate  plaintiff  for 
the  advantages  which  be  "had  yielded  to 
them."  There  is  not  a  particle  of  evidence 
tending  to  prove  that  f300  per  year  for 
the  right  of  way  for  defendant's  road 
was  not  full  compensation  for  the  grant 
of  that  right.  The  only  other  advantage 
that  plaintiff  yielded  to  McKay  &  Co.  was 
the  privilege  of  establishiDg  their  landings 
and  dumping  their  logs  into  the  slough 
below  his  landing,  and  thus,  to  some  ex- 
tent, obstructing  the  rafting  of  his  logs. 
For  this,  was  not  the  purchase  of  all  his 
logs  at  his  lauding  at  a  price  equal  to  the 
market  value  in  the  nearest  market,  less 
the  cost  of  transportation  to  such  mar- 
ket, adequate  compensation?  He  was 
thereby  relieved  from  rafting  his  logs  to 
market;  yet  realized  from  the  sale  of  them 
at  his  landing  precisely  what  he  would 
have  realized  11  he  had  never  yielded  to 
McKay  &  Co.  any  advantage  whatever. 
This,  certainly,  was  full  compensation  for 
all  advantages  yielded  by  him,  and  there 
is  no  evidence  that  both  parties  to  the 
agreement  did  not  so  consider  and  intend. 
There  was  evidence  on  behalf  of  the  de- 
fendant, however,  which,  if  the  agreement 
is,  iu  any  degree,  ambiguous  or  uncer- 
tain, strongly  tends  to  confirm  the  con- 
struction for  which  the  appellant  con- 
tends, by  showing  the  action  of  the 
parties  under  the  agreement  during  the 
five  years  preceding  theyear  188ti.  Alexan- 


derConnick,  one  of  tbe  parties  to  ttaeagree- 
ment,  testified  that  during  that  period, 
"the  price  of  tlie  logs  In  each  year  was  ar- 
rived at  and  regulated  by  tbe  price  of  lum- 
ber In  the  market.  We  based  the  price 
upon  the  market  rates  here  at  tbe  mill,de> 
llvered  at  the  mill  on  Humboldt  bay.  We 
paid  him  that  market  rate,  less  the  cost  of 
transportation,— the  rafting  them  out. 
That  was  the  market  rate  of  bis  logs  as 
they  lay  in  the  slough  below  his  dam. 
•  *  •  Id  flzing  these  rates,  the  cost  of 
transportation  was  discussed  between 
McKay  &  Co.  and  the  plaintiff."  This  tes- 
timony was  undisputed.  When  the  meaa- 
ing  of  the  language  of  a  contract  Is  con- 
sidered doubtful,  the  acts  of  the  parties 
done  under  it  afford  one  of  the  most  relia- 
ble clews  to  the  intention  of  the  parties. 
Mnlford  v.  Le  Frauc,  26  Cal.  108;  Pio  Pico 
v.  Coleman,  47  Cal.  65 ;  Troett  v.  Adams, 
66  Cal.  218,  5  Pac.  Bep.  96.  Therefore,  con- 
ceding that  the  agreement  is  ambignoas 
or  uncertain  as  to  the  price  to  be  paid  for 
the  logs,  this  practical  construction  of  it 
by  the  acts  of  tbe  parties  more  certainly 
indicates  their  intention  than  does  the 
supposed  inadequacy  of  compensation  for 
advantages  yielded  by  plaintiff,  adverted 
to  by  the  court. 

6.  It  is  contended  for  respondent,  how- 
ever, that  the  defendant  and  her  assignors 
have  so  obstructed  the  slough  below  his 
landing  as  to  make  tbe  expense  of  rafting 
his  logs  to  market  much  greater  than  it 
was  before  they  made  thelrlandings  below 
hls,aDd  much  greater  than  it  would  be  now. 
but  for  such  obstructions;  and,  against 
the  objection  of  defendant's  counsel,  plain- 
tiff was  permitted  by  the  court  to  intro- 
duce evidence  tending  to  prove  this.  Tbe 
ground  of  the  objection  to  this  evidence 
was  that  It  was  Irrelevant  to  any  issue  in 
the  case.  As  to  tbe  effect  of  this  evidence 
the  court  instrncted  the  jury  as  follows: 
"The  testimony  in  relation  to  tbe  condi- 
tion of  tbe  slough,  and  as  to  whether  ob- 
structions have  existed  therein  or  not, 
and,  if  so,  to  what  extent,  was  admitted 
solely  for  the  purpose  of  informing  yon  as 
to  whether  said  logs  could  have  been 
taken  to  the  bay  or  to  market,  and,  if  so, 
with  what  facility  and  at  what  expense, 
and  in  that  connection  to  be  considered 
by  you  with  the  other  evidence,  in  esti- 
mating the  value  of  the  logs  to  the  plain- 
tiff as  they  lay  in  the  slongh,  in  the  fall  of 
1SS8. "  Thus  limited,  I  think  the  evidence 
was  not  Irrelevant.  The  plaintiff  was  en- 
titled to  recover  as  damages  the  excess  of 
the  expenses  of  rafting  his  logs  to  market 
over  and  above  what  such  expenses  would 
have  been  If  no  obstructions  had  been 
placed  in  the  slongh  by  defendant  or  her 
assigns.  In  other  words,  he  is  entitled  to 
recover  a  sum  equal  to  the  additional  ex- 
pense of  rafting  his  logs  to  market  caused 
by  the  obstructions  which  have  been 
placed  In  the  slougb  by  defendant  or  her 
assignors.  For  the  purpose  of  ascertain- 
ing this  sum,  it  would  be  necessary  to 
prove  the  expense  of  rafting  in  an  unob- 
structed condition  of  the  slough,  and  also 
the  expense  of  rafting  in  the  obstructed 
condition  caused  by  defendant  or  her  pred- 
ecessors. The  difference  would  be  the 
true  measure  of  damages.    But  there  was 
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no  evlOence  of  vrliat  would  have  been  the 
«xpen8e  »(  raiting  in  an  unobstructed 
Rtate  of  the  bIourJi,  and  connfiquently  no 
evidence  of  any  difference.  The  plaintiff 
introduced  no  evidence  of  tbe  expense  of 
rafting  In  any  condition  of  tlie  elough, 
and  of  the  nine  witnesaefi  who  testified  on 
toebaif  of  defendant  as  to  such  expense  in 
the  actual  condition  of  the  Rlougb  during 
1S88,  and  since,  one  estimated  It  at  45 
cents  per  1,000  feet,  tire  at  60  cents,  one  at 
GO  cents,  and  two  at  75  cents.  At  75  cents 
iM»r  1,000  feet,  the  transportation  of  the 
1  078.232  feet  alleged  to  have  been  tendered 
t  >  defendant  would  have  cost  $808.67,  yet 
the  verdict  is  $1,590.80.  It  therefore  ap- 
i>enr8  that  tbe  damages  are  excessive.  I 
thinii  the  judgment  should  be  reversed, 
and  a  new  trial  grnnted. 

We  concur:    Fitzqbrald,  C.  ;  Foots,  C. 

Per  Cchiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  Is  re- 
versed, and  a  new  trial  granted. 


94   Cal.    M 

Upton  v.  Upton.    (No.  14,591.) 
iSupremc  Court  of  Calif  omia.    March  36, 1893.) 
Chakob  of  Venue— Disqdauficatiox  of  Jddob. 

Code  Civil  Proc.  S  170,  provides  that  no 
iuAgo  shall  try  a  case  in  which  he  has  been  attor- 
ney for  either  party,  but  that  the  section  shall 
not  apply  to  the  power  of  transferring  tbe  action 
to  some  other  court.  Section  898  provides  that, 
If  the  jud^e  is  disqualified  from  acting,  tbe  cose 
mast  be  transferred  to  a  court  the  parties  may 
agree  upon,  or,  if  they  do  not  agree,  then  to  the 
nearest  oourL  The  constitntion  authorizes  a 
judge  of  any  superior  court  to  hold  a  superior 
court  in  any  ooanty,  at  the  request  of  the  judge 
of  the  superior  court  thereof.  HelcL,  where  a 
superior  court  judge,  who  was  disqualified  to  try 
a  certain  case,  "called  in"  another  judge  to  try 
snob  case,  that  the  parties  were  not  entitled  to 
bave  the  case  "transferred"  to  another  court. 

Department  1.  Appeal  from  superior 
court,  Merced  county;  Joseph  H.  Bodd, 
Judge. 

Action  by  Thomas  Upton  against  Albert 
13.  Upton.  To  an  order  overruling  pluin- 
tiO's  motion  for  a  change  of  venue,  plain- 
tiff excepted.    Affirmed. 

R.  E.  Houffbton,  for  appellant.  T.  C. 
Law,  for  respondent. 

Paterson,  J.  This  ia  an  appeal  from 
au  order  denying  plaintiff's  motion  to 
change  tbe  place  of  trial.  The  motion 
was  made  on  the  ground  that  Hon.  J.  K. 
Law,  judge  of  the  superior  court  of  Merced 
county,  was  dlHqualifled  by  reason  of  bay- 
ing acted  as  attorney  for  defendant  prior 
to  the  time  of  bis  election.  The  notice  ct 
motion  fixed  Saturday,  tbe  7tb  day  of 
March,  1S91,  at  10  a.  m.,  as  the  time  for 
bearing  tbe  motion.  On  that  day  and  at 
that  hour  Hon.  Joseph  H.  Budd,  judge  of 
the  superior  court  of  San  Joaquin  county, 
at  the  request  of  Judge  Law,  held  a  ses- 
sion of  the  superior  court  of  Merced  coun- 
ty, and  called  the  motion  referred  to  for 
bearing  and  determination,  whereupon 
the  plaintiff  insisted  tbnt  Judge  Law 
should  hear  tbe  motion,  because  it  was 
his  duty  to  hear  it,  and  he  bad  no  author- 


ity to  call  in  another  Judge  to  pass  upon 
the  motion,  and  thereby  deprive  the  plain- 
tiff of  his  right  to  have  the  case  trans- 
ferred to  an  adjoining  county.  Tbe  re- 
quest was  denied,  and  an  order  was  made 
by  Judge  Budd  denying  the  motion  to 
change  the  place  of  trial,  to  which  ruling 
the  plaintiff  excepted.  In  passing  upon 
the  motion  tbe  judge  stated  that  he  was 
ready  and  willing  to  try  the  case  at  that 
or  any  other  time  for  which  It  might  be 
set  for  trial. 

Appellant  relies  upon  sections  170  and 
39«,  Code  Civil  Proc:  "No  justice,  judge, 
or  justice  of  the  peace  shall  sit  or  act  as 
such  in  any  action  or  proceeding  •  •  • 
when  he  has  been  attorney  or  counsel  for 
either  party  in  the  action  or  proceeding. 
But  the  provisions  of  this  section  shall 
not  apply  to  the  arrangement  of  the  cal- 
endar, or  the  regulation  of  the  order  of 
business,  nor  to  the  power  of  transferring 
the  action  or  proceeding  to  some  other 
court."  Section  170.  "If  an  action  or  pro- 
ceeding is  commenced  or  pending  In  a 
coujjt,  and  the  judge  or  justice  thereof  Is 
dlsQiialified  from  acting  as  such,  or  If, 
from  any  cause,  the  court  orders  the  place 
of  trial  to  be  changed.  It  must  be  trans- 
ferred for  trial  to  a  court  the  parties  may 
agree  upon  by  stipulation  in  writing  or 
made  in  open  court  and  entered  In  the 
minutes:  or,  If  they  do  not  so  agree,  then 
to  tbe  nearest  court  where  the  II  ke  objection 
or  cause  formaklng  the  order  does  not  ex- 
ist; as  follows:  if  in  the  sut)crlor  court,  to 
anothersuperiorconrt."  Section  398.  It  Is 
undoubtedly  true  that  if  the  motion  had 
been  entertained  by  Judge  f^iAW,  and  there 
had  been  no  other  judge  present,  qualified 
to  hear  the  motion,  it  would  have  been 
his  duty  to  grant  It.  Barnhart  v.  Ful- 
kerth,  59  Cal. 130;  Llvermore  v.  Brundage, 
64  Cal.  299:  Finn  v.  Spagnoll.  67  Cal.  3;t0,  7 
Pac.  Rep.  746.  But  it  has  been  held  here 
that  if  the  Judge  who  Is  holding  court  at 
the  time  the  motion  Is  heard  is  qualified 
to  try  tne  case,  and  ready  and  willing  to 
try  It,  tbe  motion  should  be  denied,  the 
court  saying  that  "the  provision  upon 
which  the  appellant  relies  was  intended 
to  secure  to  litigants  a  trial  before  a  judge 
who  is  not  disqualified  from  acting  as 
such,  and  nothing  more. "  Paige  v.  Car- 
roll, 61  Cal.  216.  We  cannot,  without 
overruling  tliat  case,  sustain  the  ai)pel- 
lant's  contention;  but  we  see  no  reason 
for  departing  from  the  role  there  laid 
down.  It  seems  to  be  sanctioned  by  the 
provision'^  of  tbe  constitution,  which  are 
broad  enough  to  authorize  a  judge  of  one 
superior  court  to  call  in  a  Judge  of  an- 
other superior  court  to  hear  and  deter- 
mine any  matter.  "A  Judge  of  any  supe- 
rior court  may  hold  a  superior  court  in 
auy  county,  at  the  request  of  a  judge  of 
the  superior  court  thereof:  and  upon  tbe 
request  of  the  governor  it  shall  be  his 
duty  so  to  do."  In  view  of  this  constitu- 
tional provision,  and  the  construction 
placed  upon  these  sections  by  our  own 
court,  we  deem  it  unnecessary  to  consider 
tbe  cases  cited  by  appellant  from  other 
states.    Order  affirmed. 

We  concur:  Harrison,  J.;  GARot7TTB,J. 
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TonNG  ▼.  DoNEOAfJ.    (No.  13,900.) 
(Supreme  Con/rt  of  California.    Marcli  8.'>,  18S8.) 

Appsal — Review — Matters  not  Afpauest  of 
Kecokd. 
A  oontention  on  appeal  that  the  court  erred 
in  matter  of  law  in  rejecting  a  part  of  appel- 
lant's counter-claim  cannot  bu  considered  when) 
there  is  no  foundation  for  the  point  in  the  record, 
either  by  exception  or  specification. 

Cninmisaiuners'  decision.  In  bank.  Ap- 
peal  from  superior  court,  Los  Angeles 
county;  Waltrh  Van  Dykb,  Judge. 

Action  by  Frank  C.  Young  agalnxt  D. 
F.  DonPKan.  Judgment  for  pluintiO.  De- 
fendant appeals.    Affirmed. 

liichajri  Dannigan,  for  appellant.  J.  U. 
D&mron,  for  respondent. 

Vanolibf,  C.  Action  to  recover  f  1,769. 
as  tlie  value  of  labor  done  and  materials 
furnished  by  platntlK  In  building  a  house 
for  defendant.  The  answer  of  defendant 
denies  that  the  plaintiff  did  the  amount  of 
loboror  furnished  theamonnt  otmaterials 
alleged  in  the  complaint;  and  also  de- 
nies the  alleged  value  of  the  labor  %tnd 
materials  admitted  to  have  been  dune  and 
furnished,  but  admits  them  to  have  been 
of  the  value  of  $841.70.  Defendant  also 
pleads  a  counter-claim  against  plaintiff 
for  labor  and  materials,  amounting  to 
$l,<t9.75.  The  cause  was  tried  by  the 
court,  and  Judgment  given  for  the  plain- 
tiff in  the  sum  of  *1,1 77.15.  From  this 
Judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial,  the  defendant  ap- 
peals. 

1.  It  is  contended  for  appellant  that  the 
evidence  is  InsufHcipnt  to  Justify  certain 
findings  of  fact,  as  to  which  his  counsel 
admits  that  there  is  a  slight  conflict  of  evi- 
dence. It  seems  to  me,  however,  after  a 
careful  examination  of  the  evidence,  that 
the  conflict  is  substantial  to  a  degree 
which  precludes  consideration  ot  the  ques- 
tion here. 

2.  Appellant's  counsel,  in  bis  brief, 
makes  the  point  that  the  court  erred  in 
matter  of  law  in  rejecting  a  part  of  de- 
fendant's counter-claim;  but  tnere  is  no 
foundation  for  this  point  in  the  record, 
either  by  exception  or  speciflcatioa.  I 
think  the  Judgment  and  order  should  be 
affirmed. 

We  concur.    Temple,  C;    Belcher,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  afSrmed. 


«4  Cal.  22 

In  re  Kennedy's  Estate.    (No.  14,815.) 
{Supreme  Court  of  Calif  amia.    March  M,  1893.) 

EZECUTOBS  AND  ADMINISTRATORS — ALLOWiLNGB  OF 

Claims— Intbuest  on  JuDaMEST— Res  Adjudi- 

cata — Costs. 

I.  Even  though  one  who,  after  his  claim 
against  an  estate  was  rejected  by  the  executor, 
recovered  a  judgment  against  the  estate,  to  be 
paid  in  the  due  course  ol  administration,  was 
entitled  to  interest  from  the  date  of  the  rejection 
to  the  date  of  the  judgment,  the  probate  court 
cannot,  in  ordering  the  judgment  to  be  paid,  al- 
low such  interest,  where  the  same  was  not  in- 
cluded in  the  judgment,  since  the  court,  in  or- 
dering the  claim  paid,  can  base  its  order  only  on 
the  transcript  of  the  judgment. 


2.  Even  If  the  probate  court  conid  othenrlM 
order  the  interest  to  be  paid,  the  judgment  would 
be  a  bar  to  its  recovery,  since  the  olalmant  could 
have  had  it  included  in  the  judgment  when  it 
was  rendered. 

8.  In  such  case,  however,  the  claimant  should 
be  allowed  interest  on  his  judgment  for  cost^. 

Department  1.  Appeal  from  superior 
court,  San  Franclscoconnty ;  John  Hcxt, 
Judge. 

Thomas  E.  Corran,  as  administrator  of 
the  estate  of  Thomas  Cushing,  deceased, 
presented  to  the  probate  court ajudgment 
against  the  estate  of  Philip  Kenne<ly,  de- 
ceased, and  it  was  allowed  as  a  claim  and 
ordered  to  be  paid.  The  court  refused  tu 
allow  interest  on  the  claim  from  the  time 
it  was  rejected  by  the  executor  and  execu- 
trix of  the  estate  nntil  the  date  of  tiie 
Judgment,  or  to  allow  interest  on  the 
judgment  for  costs,  and  Curran  appeals. 
Moditied 

James  G&rtlan,  for  appellant.  (Jhaiies 
F.  Haaloa,  for  respondent. 

Qarouttb,  J.  Thomas  E.  Curran,  as 
administrator  ot  the  estate  of  Thomas 
Cushing,  deceased,  recovered  a  judgment 
in  the  sum  of  $2,642.25  principal  and  $\is 
costs  against  the  executor  and  executrix 
of  the  estate  ot  Philip  Kennedy,  deceased, 
to  be  paid  in  the  due  course  ot  administra- 
tion.  Thereafter  the  probate  court  or- 
dered the  Judgment  and  coats  to  be  paid 
from  the  assets  ot  the  estate,  and  denied 
appellant's  motion  to  allow  him  Interest 
upon  the  amount  of  the  judgment  from 
the  date  of  the  rejection  ol  bis  claim  by 
the  executor  and  executrix  to  the  date  u[ 
the  rendition  of  the  Judgment,  and  also 
denied  his  application  for  interest  upon 
the  amount  of  his  Judgment  tor  costs.  It 
is  from  the  order  of  the  court  in  these  re- 
gards that  this  appeal  is  prosecuted.  It 
would  seem,  under  the  authority  of  Pico 
V.  Stevers,  18  Cal.  376,  that  upon  the  re- 
covery ot  a  Judgment  against  an  pstate 
upon  a  rejected  claim  the  creditor  Is  enti- 
tled to  recover  interest  from  the  dnteuf 
such  rejection.  In  this  case  it  is  not  en- 
tirely clear  from  the  record  that  the 
amount  ot  the  Judgment  recovered  did  nut 
include  such  interest,  but,  conceding  such 
to  be  the  fact,  still  the  probate  court  had 
no  authority  to  order  any  amount  paid 
not  included  in  the  Judgment.  A  certified 
transcript  of  the  docket  of  the  Jurlxin<^>it 
forms  the  claim  which  is  to  be  paid,  and 
furnishes  tlie  evidence  upon  wliich  the 
court  acts  in  ordering  its  pavment.  Con- 
ceding appellant  was  entitled  to  recover 
interest  from  the  date  of  the  rejection  of 
bis  claim,  and  the  amount  of  such  inter- 
est was  not  included  in  the  judgment  ren- 
dered, still  such  judgment  is  a  bar  to  its 
recovery.  If  he  tailed  to  ask  tor  such  in- 
terest in  his  complaint,  or  It  he  aslsed  for 
it,  and  his  prayer  was  denied  by  thecourt, 
in  either  case  the  judgment  Is  a  bar.  In 
the  court  where  the  probate  proceedings 
are  pending  the  question  as  to  the 
amount  to  which  appellant  is  entitled  Is 
res  adjudicata,  Dy  the  Judgment,  and  au- 
thorities are  not  necessary  to  becited  upon 
the  proposition.  We  think  appellant  la 
entitled  to  legal  interest  upon  tlie  amount 
ot  his  Judgment  tor  coats.    Linck  v.  City 
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ot  liltcbfleld,  81  m.  App.  104.  Let  the 
canse  be  reniaiid(>d,  with  directions  to 
the  lower  coort  to  allow  appellant  lejral 
interpat  npon  the  amount  of  bis  coBt-blll, 
and  In  other  respects  let  the  order  be  af- 
firmed, appellant  to  pay  tbe  costs  of  this 
appeal. 

Weconcnr:  Patbbson,  J.;  Harkibon,  J. 


M  cai.  n 
Kurtz  ▼.  Forqdbb  et  al.    (No.  14,625.) 

Owpreme  Court  tff  OaHfomia.    March  88, 1893. ) 

AcnoK  ON  Bond  — Faildke  of  All  Paktibs  to 
Sign— FLBADiNa — Vahianob— Qcestionb  on  Ap- 

PBAIk 

1.  The  fact  that  a  ]olnt  and  several  bond  Is 
signed  by  a  part  only  ol  those  who  are  named 
aa  parties  in  tbe  body  of  the  instrament  does 
not  render  it  invalid,  as  against  those  who  have 
signed,  since  Code  Civil  Proc.  {  883,  allows  any 
or  all  persons  who  are  severally  liable  on  anyin- 
stmment  to  be  proceeded  against  in  the  same  ac- 
tion. Sacramento  v.  Dunlap,  14  Gal.  48],  and 
People  ▼.  Hartley,  21  Cal.  585,  dlstingaished. 

2.  Where  suit  is  brought  on  a  bond  condi- 
tioned for  the  f aitlif ul  performance  of  a  certain 
contract,  it  is  proper  to  admit  tbe  contract  in  ev- 
idence for  the  purpose  of  proving  Its  provisions. 

8.  In  an  action  on  a  bond  alleged  to  have  been 
executed  by  certain  persons,  proof  that  it  was 
executed  by  a  part  only  ot  ue  said  persons  is 
not  a  material  variance,  within  the  meaning  of 
Code  Civil  Proa  i  460,  since  those  whu  executed 
it  oonid  not  thereby  have  been  misled  to  their 
^«]adioe  in  making  a  defense. 

4.  An  alleged  error  in  refusing  to  strilce  out 
a  Judgment  roll  which  had  been  admitted  in  evi- 
dence will  not  he  considered  on  appeal  where 
there  is  nothing  in  the  record  to  show  what  the 
Judgment  roll  was. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  Joh.v  li.  Camp- 
BRCL.,  Judice. 

Action  by  ChrlBtianKurti  agaloat  James 
M.  Forquer  and  others  upon  a  bond. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Alfirmed. 

WilUs,  Cole  A  Cmlg,  for  appellants. 
Parrts  A  Fox,  lor  respondent. 

McFarl&nd,  J.  This  1b  an  action  upon 
a  bund  alleged  to  have  been  executed  by 
tbe  defendants  Forquer  and  Deyo  as  prin- 
cipals, and  tbedefendanta  Allen,  Smith,  and 
Stewart  aa  Bureties,  conditioned  for  tbe 
faithful  performance  by  Forquer  and  Deyo 
of  a  certain  contract  by  which  tbey 
agreed  to  build  and  deliver  to  plaintiff, 
free  of  Indebtedneea,  liens,  etc.,  a  certain 
house.  .ludgment  went  for  plaintiff 
against  Allen,  Smith,  and  Stewart,  and 
tbey  appeal  from  the  Judgment  and  from 
an  order  denying  a  new  trial. 

1.  The  bond  purports  to  be  the  bund  of 
all  tbe  defendants,  but  It  was.  In  fact, 
Bigned  only  by  Allen,  Smith,  and  Stewart; 
and  it  la  contended  that  it  created  no  lia- 
bility against  appellants,  becMuse  not 
signed  by  Forquer  and  Deyo.  Sacramen- 
to V.  Dunlap,  14  Cal.  421,  and  People  v. 
Hartley,  21  Cal.  5K5,  are  cited  to  this  prop- 
osition ;  but  they  are  not  In  point,  because 
In  those  cases  the  bonds  sued  on  were 
strictly  Joint,  and  not  several,  while  in 
the  case  at  bar  the  obligation  is  expreuBly 
Joint  and  several.  Feople  v.  Love,  25  Cal. 
530.  in  such  case  the  obligors  "may,  all 
or  any  of  them,  be  Included  Id  the  same 


action  at  tbe  option  of  the  plaintiff." 
Code  Civil  Proc.  §  8S3.  Where  several  per- 
sons  are  named  In  the  body  of  an  instru- 
ment as  parties  thereto,  It  is  not  neces- 
sarily Invalid  as  against  those  who  have 
signed  It  because  others  named  have  not 
signed.  Such  a  result  would  follow  where 
It  appeared  on  the  face  of  the  instrument 
or  by  proof  that  the  person  sought  to  be 
charged  signed  upon  the  consideration 
that  other  persons  named  would  also 
sign.  Cavanaugh  v.  Casselman,  88  Cal. 
649,  2fl  Pac.  Rep.  515.  Nothing  of  the  kind, 
however,  appears  in  the  cuee  at  bar.  The 
three  sureties,  who  stood  on  the  same 
footing,  did  sign  the  instrument;  and  It  is 
evident  that  tbe  Bignotures  of  tbe  princi- 
pals, who  were  already  bound  by  the  con- 
tract referred  to  in  the  bond,  were  not  nec- 
essary as  a  consideration.  Moreover,  ap- 
pellants delivered  the  bond,  without  the 
signatures  of  the  principals,  to  the  plain- 
tiff. We  think,  therefore,  that  the  sureties 
were  liable,  so  far  as  this  point  is  con- 
cerned. 

2.  There  was  no  error  in  the  admission 
In  evidence  of  the  written  building  con- 
tract between  Forquer  and  Deyo  and 
plaintiff.  The  bond  referred  to  such  a 
contract,  and  it  was  proper  to  show  what 
it  was. 

S.  It  Is  contended  that  there  was  a  fatal 
variance  between  the  averment  of  the 
complaint  and  the  proof,  on  the  sronnd 
that  the  former  shows  a  bond  executed  by 
Forquer  and  Deyo  and  the  other  defend- 
ants, wbile  the  bond  offered  In  evidence 
was  not  executed  by  said  Forquer  and 
Deyo.  Strictly  speaking.  It  is.  perhaps, 
duubtful  if  there  was  a  variance:  because. 
wblle  in  the  body  of  the  complaint  It  Is 
averred  that  tbe  principals  executed  the 
bond,  a  copy  of  tbe  bond  which  is  at- 
tached as  Exhibit  A,  and  made  a  part  ol 
the  complaint,  shows  that  it  was  not 
signed  by  the  principals,  and  the  bond 
offered  In  evidence  was  Identical  with 
Exhibit  A.  Tbis  was  undoubtedly  bad 
pleading,  and  the  complaint  could,  per* 
baps,  have  been  successfully  assailed  by 
a  special  demurrer  on  the  ground  of  am- 
biguity ;  but  it  is  not  clear  that  Exhibit  A 
cannot  be  considered  on  the  point  of  vari- 
ance. Assuming,  however,  that  there  was 
such  a  variance  as  Is  contended  for,  we 
think  it  waH  immaterial,  within  the  mean- 
ing ol  section  469  of  the  Code  ol  Civil  Pro- 
cedure,  which  provides  that  "no  variance 
between  the  allegation  In  the  pleading 
and  the  proof  Is  to  be  deemed  material  un- 
less It  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits."  The 
case  was  fully  tried  on  its  merits,  and  we 
do  not  see  how  appellants  were  misled,  or 
in  what  different  position  tbey  would 
have  been  if  tbe  biidy  o(  the  complaint 
had  corresponded  exactly  with  the  ex- 
hibit. It  would  be  a  vuin  thing  to  re- 
verse tbe  judgment  in  order  to  allow  tbe 
plaintiff  to  make  an  amendment  to  bis 
complaint  which  would  In  no  material 
way  change  the  positions  of  the  parties 
or  the  merits  of  the  case. 

4.  Appellants  assign  as  error  the  refusal 
ol  the  court  to  strike  out  a  certain  Judg- 
ment roll  which  had  been  admitted  In  evl- 
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dence.  With  respect  to  this  point  it  la 
Bufflcient  to  say  that,  as  there  Is  nothing 
In  the  record  to  show  what  said  Judgment 
roll  was,  we  cannot  say  whether  or  not 
It  was  error  to  admit  it.  Dyer  v.  Leach, 
((•al.)  27Pac.  Kep.  598. 

5.  As  to  the  merits  of  the  case,  we  see  no 
reason  to  disturb  the  ]uds;ment.  There 
Avus  sufficient  evidence  to  support  the 
fli)Oinf<s  that  there  were  unsatisfied  in- 
debtedness and  liens  created  by  the  con- 
tractors to  the  extent  found  by  the  court, 
and  that  the  amount  of  money  to  be  re- 
tained by  plaintiff  on  the  buiidlnR  con- 
tract was  appropriated  to  the  satisfac- 
tion of  liens  and  indebtedness  against  the 
buildiiivr.  The  Judgment  and  order  ap- 
pealed from  are  aflSrnied. 

Weconcur:  De  Haven,  J.;  Sharpstbin, 
J.;  Hakhison,  J.;  Gahoutte,  J.;  Patek- 
SGN,  J. 

94  C»^.  105  — ^— ^ 

HicioTTO  V.  Clement.    (No.  14,378.) 
{Supreme  Court  of  California.    March  28, 1S92.) 

Action  op  Claim  and  Delivebt — Whes  Lies — 
Possession  at  Time  of  Suit. 
An  action  of  olsim  and  delivery  cannot  be 
maintained,  under  Code  Civil  Proc.  {  609,  against 
a  constable  "to  recover  possession  of  personal 
propertj,"  which  has  been  wrongfully  attached, 
unless  brought  before  the  property  has  been  sold, 
and  while  it  is  still  In  defendant's  possession. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county ;  Walter  Van  Dyke,  Judge. 

Action  of  claim  and  delivery,  brought  by 
Oiacomo  Riciotto  against  H.  S.  Clement, 
to  recover  possession  of  personal  prop- 
erty, or  for  the  value  thereof,  in  case  de- 
livery cannot  be  made,  together  with 
damages.  .ludgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Henry  Bleeker,  tor  appellant.  Shian  4k 
Ling  and  P.  E.  King,  for  repondent. 

Temple,  C.  Appeal  from  judgment  and 
order  refusing  a  new  trial.  This  Is  an  ac- 
tion of  claim  and  delivery,  to  recover  pos- 
session ol  two  horses  which  plaintiff  al- 
leges defendant  "still  unlawfully  withholds 
and  detains."  The  pleadings  were  veri- 
fied, and  the  defendant  in  his  answer  de- 
nie«  that  he  "unlawfully  withholds  or  de- 
tains ordetained  said  goods  and  chattels. " 
For  a  further  and  separate  defense  he  ad- 
mits the  taking,  and  attempts  to  Justify 
as  constable  under  a  writ  of  attachment 
against  one  Smith,  as  whose  property 
they  were  taken.  He  avers  that  Judg- 
ment passed  against  Smith  in  the  attach- 
ment suit,  and  the  goods  were  taken  by 
him,  as  constable,  under  an  execution 
Issued  upon  the  Judgment,  and  were  sold, 
»)y  virtue  of  the  writ.  .June  6, 1SS9.  This 
suit  was  comtnenced  June  19,  18S9,  which 
was  after  the  goods  had  pasHed  out  of  the 
posscs.sion  of  defendant.  The  i)laintlff, 
tpstifylng  on  the  trial,  states.  In  effect, 
that  the  goods  had  been  sold  and  de- 
livered before  suit  was  comnionccd;  but 
his  attorney  here  contends  that,  as  the 
answer  admits  that  defendant  still  detains 
the  goods,  such  evidence  cannot  be  no- 
ticed. But,  as  we  have  seen,  the  defend- 
ant shows,  in  the  atUrmatlvo  ailegatlous. 


that  he  had  taken  tbe  goods  ander  an 
execution,  and  had  sold  them  June  6.  1889, 
which  was  13  days  before  the  commence- 
ment of  this  action.  Tbe  evidence  came  in 
without  objection:  was  in  fact  put  in  by 
plaintiff  himself.  Does  it  show  that  he 
had  no  cause  of  action?  In  tbe  Code,  the 
action  is  called  "an  action  to  recover  the 
possession  of  personal  property,"  (section 
509,  Code  Civil  Proc. ;)  and  the  provisional 
remedy  {irovlded,  with  all  the  machinery 
^nd  procedure, implies  chat  it  in  to  recover 
property  from  the  defendant  which  he 
unjustly  detains.  The  facts  which  con- 
stitutu  the  plaintiff's  cause  of  action  cer- 
tainly are  those  which  show  that  plaintiff 
is  entitled  to  possession,  and  that  defend- 
ant wrongfully  withholds  the  property 
from  hint.  Quite  often  tbe  plaintiD  may 
choose  whether  he  will  content  himself 
with  damages  for  the  conversion,  or  seek 
to  recover  the  specific  property,  but  the 
two  remedies  are  qnite  distinct.  In  ■what 
is  called  "trover,  present  possession  of 
tbe  property  is  immaterial,  bat  the  relief 
sought  In  claim  and  delivery  cannot  be 
had  from  the  defendant  unless  he  Is  then 
possessed  of  the  property,  which  fact 
must  therefore  constitute  an  essential  ele- 
ment in  plaintiff's  causeof  action.  A  differ- 
ent conclusion  has  been  reached  by  tbe 
courts  in  some  states  by  identifying  tbe 
action  with  tbe  common-law  actions  of 
replevin  or  detinue.  But  there  is  no 
ground  for  this.  It  Is  a  statutory  remedy 
provided  to  enable  one  to  recover  the  pos- 
session of  personal  property  wrongfully 
detained,  with  an  alternate  remedy  if  pos- 
session rannot  be  had.  In  Washburn  v. 
Huntington,  78  Cal.  573,  21  Pac.  Rep.  805, 
this  court  held  that  the  alternate  Judg- 
ment for  value  could  not  be  entered  unless 
It  is  found  that  plaintiff  is  entitled  to  re- 
cover the  property.  Could  be  be  entitled 
to  recover  the  property  upon  a  showing 
that  at  the  time  the  suit  was  commenced 
defendant  did  not  have  the  possession? 
In  New  York  tbe  decisions  have  varied. 
Perhaps  it  may  be  considered  now  to  be 
the  law  In  that  state  that  the  action  will 
lie  although  defendant  was  not  In  pos- 
session at  the  time  the  action  was  com- 
menced. That  view  Is  presented  in  Nichols 
V.  Michael,  23  N.  Y.  264,  and  in  Ellis  ▼. 
Lersner,  48  Barb.  546.  They  seem  to  be 
based  entirely  upon  the  analogies  of  the 
common-law  actions.  The  contrary  is 
maintained  in  Missouri,  (Feder  v.  Abra- 
hams, 28  Mo.  App.  454;)  In  Iowa,  (Coffin  v. 
(3ephart,18  Iowa,  2.57;)  in  North  Carolina, 
(Ilauglitun  V.  Newberry,  69  N.  C.  456:)  in 
MaBHachnsetts,  (Hall  v.  White,  106  Mass. 
599;)  and  In  Michigan,  (Aber  v.  Bratton, 
60  Mich.  357,  27  N.  W.  Rep.  564.)  Perhaps 
the  question  has  not  been  directly  pansed 
upon  In  this  state,  but  in  Hawkins  v. 
Roberts.  45 Cal.  38,  it  is  said:  "If  he  [the 
defendant]  was  not  in  possession,  then 
the  action  of  replevin  in  the  detinet  can- 
not be  supported  against  him."  If  the 
action  of  claim  and  delivery  can  he  said 
to  be  an  action  of  replevin,  it  must  be  in 
the  (/ef/net,  and  not  In  the  cep/t.  At  all 
events,  if  it  was  such  in  that  ease,  it  mnst 
be  so  here.  Perhaps,  if  it  were  found  after 
suit  brought  that  the  defendant  had 
wrongfully  disposed  ol  the  property  be- 
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fore  the  commencenient  of  the  action, 
plaintiff  might  be  allowed  to  amend,  so 
as  to  claim  damages  for  a  wrongful  tak- 
ing or  conTeraion.  Permisslun  to  do 
this  was  not  asked  in  this  case.  If  the 
complaint  mnst  contain  a  logical  state- 
ment of  plaintiff's  cause  of  action,  this 
complaint  does  not  Justify  recovery  for  a 
conversion,  and  the  judgment  should  be 
reversed.  It  is  not  necessary  to  consider 
the  other  points  raised.  We  therefore 
advise  that  the  Jodgment  and  order  be 
reversed. 

Weconcnr:    Footb,  C. ;  Belchbb,  C. 

Per  Cdriam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed. 


94  Cal.  M 

FiHST  Nat.  Bank  of  San  Dieoo  v.  Bab- 
cock.    (No.  14,505.) 
(Supreme  Court  cf  Calif  omla.   March  28, 1893.) 

GUABANTOR  Ot  NOTE— DEMAND. 

A  person  who  Indorses  his  name  on  the 
back  of  a  non-negotiable  note,  to  ^Ive  it  credit, 
is,  ander  Civil  Code,  H  2787,  2807,  2828,  a  guar- 
antor, and  liable,  on  default  of  the  principal, 
without  any  previous  demand  or  notice. 

Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court,  San  Diego  coun- 
ty; Gborog  Puterbal'gh,  Judge. 

Action  by  the  First  National  Bank  of 
San  Diego  against  E.  S.  Babcock,  Jr. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Works,  Gibson  &  Titna,  for  appellant. 
Conklia  &  Hagbes  and  Wellborn,  Parker 
&  Stevens,  for  respondent. 

BEi.rHEK,  C.  This  is  an  action  upon  a 
promiasory  note  made  by  one  Story,  pay- 
able to  the  order  of  plaintiff,  90  days  after 
date,  and  containing  the  folio  wing  provia- 
ino:  "Should  suit  be  commenced,  or  an 
attorney  employed  to  enforce  the  pay- 
ment of  this  note,  I  agree  to  pay  an  addi- 
tional som  of  five  per  cent,  on  principal 
and  accrued  interest  as  attorney's  fees  in 
socb  suit."  The  note  was  executed  at  the 
instance  and  request  of  the  defendant  to 
take  up  another  note,  on  which  he  was 
liable,  and  before  Its  delivery  he  Indorsed 
it,  by  writing  his  name  upon  the  back 
thereof,  and  then  delivered  It  to  the  plain- 
tiff. The  complaint  contains  no  averment 
that  demand  for  the  payment  of  the  note 
WHS  ever  made  on  the  maker,  or  that  no- 
tice of  Its  non-payment  was  given  to  the 
defendant  before  the  action  was  com- 
mence<l:  and  the  answer  denies  that  de- 
fendant, by  his  indorsement  or  otherwise, 
waived  protest,  or  demand,  or  notice  of 
non-payment,  or  that  he  guarantied  the 
payment  of  the  note;  and  a  vers  that  no- 
tice of  non-payment  was  never  given  him 
bythn  plaintiff,  oranyotherperson.  After 
trial  the  court  found  the  facta,  and  as  con- 
clDsions  of  law:  "That  by  the  writing  of 
his  name  upon  the  back  of  said  note,  and 
the  delivery  thereof  to  plaintiff,  the  de- 
fendant, Babcock,  became  and  is  a  guar- 
antor upon  said  note;  that  no  demand  or 
notice  of  protest  was  required  to  be  given 
to  said  defendant;    •    •    •    that  defend- 


ant was  not  exonerated  from  the  payment 
of  said  note  as  snch  guarantor  by  the 
mere  delay  on  the  part  of  plaintiff  in  bring- 
ing BQit  or  to  prosecute  Story  ; "  and  that 
plaintiff  was  entitled  to  recover  from  the 
defendant  the  amount  due  on  the  note, 
after  deducting  certain  credits.  Judg- 
ment was  accordingly  so  entered,  and 
from  it  the  defendant  has  appealed  on  the 
judgment  roll. 

The  principal  question  in  the  case  Is: 
What  liability  did  the  defendant  assume 
by  writing  his  name  on  the  back  of  tbe» 
note;  or,  in  other  words,  did  he  thereby 
become  a  maker,  an  Indorser,  or  a  guar- 
antor of  the  note?  It  1b  contended  for 
appellant  that  he  was  an  indorser,  and 
that  demand  and  notice  of  non-payment 
were  necessary  to  fls  bis  liability.  The 
authorities  upon  this  subject  in  other 
states  are  irreconcilably  conflicting,  and 
the  question  must  be  solved  by  reference 
to  the  decisions  in  this  state  and  the 
provisions  of  the  Code.  In  Biggs  v. 
Waldo.  2  Cal.  485,  Heydenfbldt,  J.,  deliv- 
ered the  opinion  of  the  court,  and  said  : 
"One  who  puts  his  nanie  on  the  back  of  a 
promissory  note,  out  of  the  course  of  reg- 
niar  negotiability,  is  not  an  Indorser,  ac- 
cording to  strict  commercial  meaning. 
He  is  termed  a  '  guarantor,'  and  this  is  so 
whether  bis  inscription  Is  simply  in  blank 
or  preceded  by  the  words,  'I  guaranty,' 
etc."  He  then  went  on  to  discuss  the 
question,  and  concluded  by  saying  that 
the  undertaking  of  snch  a  guarantor  "Is 
attended  with  all  the  liability  and  all  the 
rights  of  an  indorser  stricti  Jarls. "  In 
Pierce  v.  Kennedy, 5  Cal.  139,  the  note  waa 
indorsed  by  Ford,  Lathrop  &  Co.,  out  ot 
the  course  of  regular  negotiability,  and 
the  same  learned  judge  said:  "The  de- 
fendants, Ford,  Lathrop  &  Co.,  were 
guarantors  upon  the  note  which  is  the 
foundation  of  this  action."  He  then  add- 
ed that  their  liability,  according  to  the 
decision  in  Biggs  v.  Waldo,  was  strictly 
that  of  an  indorser.  In  Brady  v.  Reyn- 
olds, 13  Cal.  32,  the  defendant  and  two- 
other  persons  Indorsed  a  promissory  note, 
before  its  delivery,  to  assist  the  maker  in 
obtaining  money  upon  it,  and  It  was  held 
that  they  were  guarantors,  and  Jointly 
liable.  The  court,  by  Field,  J,  said: 
"  Over  their  names  a  contract  of  guaranty 
could  have  been  written  In  terms,"  etc. 
It  is  then  further  said:  "The  decision  of 
this  court  in  Riggs  v.  Waldo,  2  Cal.  485, 
only  goes  to  the  extent  of  holding  that  a 
notice  of  protest  is  as  essential  to  charge 
a  guarantor  as  an  indorser.  It  does  not 
change  the  previous  rule  in  relation  to 
guarantors  In  any  other  respect.  There 
are  words,  it  Is  true,  in  the  opinion  which 
lead  to  the  Inference  that  the  distin- 
guished judge  who  Jlellvered  it  considered 
the  distinction  between  theundertaking  of 
an  indorser  and  that  ot  a  guarantor  more 
nice  and  subtle  than  solid  and  just.  In 
this  we  may  differ  from  him,  for  we  are 
disposed  to  regard  the  undertaking  of  the 
two  as  materially  different.  The  con- 
tract of  both  is  conditional,  but  the  condi- 
tions are  unlike.  The  contract  of  Indorse- 
ment Is  primarily  that  of  transfer;  the 
contract  of  guaranty  is  that  ot  security. 
It  is  unnecessary,  however,  to  question 
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tbe  lantcnsge  or  raMonlng  of  the  opinion. 
The  case  only  decides  that  notice  of  pro- 
test is  equally  necessary  to  fix  tbe  liabili- 
ty of  a  guarantor  as  to  fix  that  of  an  In- 
dorser."  In  Ford  v.  HendrlclcB,  34  Cal. 
678,  the  note  in  Ruit  was  made  by  Hen< 
d ricks,  and  Indorsed  by  one  Reed  before 
delivery;  and  the  court,  by  Sanderson, 
J.,  said:  "As  to  the  relation  of  Reed— 
whether  it  be  that  of  maker,  indorser,  or 
guarantor— there  is  much  conflict  of  au- 
thority; but,  under  tbe  settled  rule  in  this 
state,  he  must  be  regarded  as  a  guaran- 
tor. ••  In  Crooks  v.  Tully,  50  Cal.  254,  the 
note  sned  upon  was  indorsed  by  one  Dur- 
kin  after  it  became  due,  to  obtain  further 
time  for  the  maker  to  pay  it;  and  the 
court,  by  Nileh,  J.,  said:  "The  contract 
of  Onrkin  was  that  of  a  guarantor.  It 
has  been  frequently  so  held  by  this  court." 
It  clearly  appears  from  these  decisions 
that  when  one,  before  the  enactment  of  the 
Codes,  wrote  bis  name  on  the  back  of  a 
promissory  note  for  the  purpose  of  giving 
It  security,  and  not  for  the  purpose  of 
transfer,  bis  undertaking  was  that  of  a 
guarantor,  though  be  was  entitled  to  the 
same  notice  of  demand  and  non-payment 
as  he  would  have  been  if  an  Indorser. 
See,  also,  Jones  v.  Goodwin,  39  Cal.  493. 
In  this  condition  of  the  decisions  the 
Codes  were  enacted,  and  we  must  look 
to  them  to  see  In  what  reapects,  if  any, 
the  rule  above  stated  has  been  changed. 
The  Civil  Code  contains  the  following 
provisions:  "860.2787.  A  guaranty  is  a 
promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person."  "Sec. 
2807.  A  guarantor  of  payment  or  per- 
formance is  liable  to  the  guarantee  im- 
mediately npon  tbe  default  of  the  prin- 
cipal, and  without  demand  or  notice." 
"Hec.  2S28.  Mere  delay  ou  tbe  part  of  a 
creditor  to  proceed  against  the  principal, 
or  to  enforce  any  other  remedy,  does  not 
exonerate  a  gnarautor. "  "Sec.  3108. 
One  who  writes  his  name  upon  a  nego- 
tiable instrument  otherwise  than  as  a 
maker  or  acceptor,  and  delivers  it,  with 
his  name  thereon,  to  another  person,  is 
called  an  'indorser,' and  his  act  is  called 
'indorsement.'"  "8ec.  8117.  One  who 
indorses  a  negotiable  Instrument  before  it 
is  delivered  to  tbe  payee  is  lialile  to  the 
payee  as  an  indorser."  It  will  be  ob- 
served that  the  two  sections  last  quoted 
relate  only  to  negotiable  instruments, 
and,  in  accordance  with  tbe  rule  declared 
by  them,  the  case  of  Fessenden  v.  Sura- 
mera,  62Cal.  484,  was  decided.  Tbey  do 
not  in  any  way  affect  this  case,  tor  tbe 
reason  that  the  note  here  sued  upon  was 
not  a  negotiable  instrument.  Adams  v. 
Seaman,  82  Cal.  636,  23  Pac.  Rep.  53.  This 
being  so,  the  defendant  must  still  be 
treated  and  held  liable  as  a  guarantor, 
Tbe  question,  then,  la,  what  is  now  the 
liability.  In  this  state,  of  a  guarantor? 
As  we  have  seen,  a  Kuaranty  Is  a  promise 
to  answer  for  the  debt  of  another  person, 
and  it  may  be  enforced,  npon  default  of 
tbe  principal,  without  any  previous  de- 
mand or  notice.  It  is  an  absolute  under- 
taking to  pay  tbe  whole  debt,  If  the  prin- 
cipal does  not;  and  no  mere  delay  of  the 
creditor  to  proceed  nzalnst  the  principal, 
or  to  enforce  any  other  remedy,  can  be 


availed  of  as  a  defense.  And  sucb  a  lia- 
bility is  assumed  fi rlrn a  facie  vhpn.aa  in 
this  case,  tbe  guarantor  writes  his  name 
ou  tbe  back  of  a  non-negotiable  note  to 
give  it  credit.  Under  tbe  circuinstan<-e8 
shown  here,  wo  think  the  findings  were 
sufficient,  and  the  court  below  rlghtfail; 
refused  to  allow  any  offset  for  (lamages 
alleged  to  have  been  sustuiued  by  defend. 
unt,  because  plaintiff,  after  demaud  tliat 
be  should  do  mo,  neglected  and  refused  to 
institute  an  action  against  tbe  maker  ol 
the  note,  and  thereby  secure  payment  of  a 
portion  of  the  money  due  thereon.  We 
advise  that  the  judgment  be  affirmed. 

We  concur :    Vanoi.i  rp,  G.  ;  Footb.  C. 

Per  Cdriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


M  CaL  K 

OAixiAno  V.  KII.FOT.    (No.  14,186.) 
{Supreme  Court  of  Calif  omia.    March  28, 1892.) 

SCFFLEMBNTAL  COMPLAINr— tSsaVICS— ReTCBX' 
OF  WSIT. 

1.  Pending  an  action  to  foreclose  a  mort^iie 
plaintiff  gave  defendant  written  notice,  tn  which 
<vas  attached  a  copy  of  a  supplemental  complaint, 
that  on  a  certain  day  he  would  ask  leave  to  file 
such  complaint.  Thematter  the  complaint  was 
Hied  by  leave  of  court,  and  subsequently  a  de- 
fault entered  thereon  against  defendant,  witboat 
any  additional  sarvioe.  Held,  that  the  default 
was  erroneous,  the  defendant  bein^  entitled  to 
service  of  the  complaint  after  it  was  filed. 

3.  A  return  oT  a  writshonredthat  servicewas 
made  on  "Rose"  K.,  "by  delivering  to  Rose  K., 
one  of  tbe  defendants,  personally,  *  *  *  a 
copy."  tTpon  this  return  default  was  entered 
against  "Rosa"  K.,  a  defendant  in  tbe  action. 
Eeld,  that  the  return  and  default  were  prima 
facie  regular,  Rose  and  Ross  iieing  substantially 
the  same  name. 

Department  1.  .Appeal  from  superior 
court,  Merced  county;  C.  U.  MABks, 
Judge. 

Action  by  G.  Galliano  against  RoRa 
Kilfoy  and  others.  From  a  judgment  for 
plaintiff,  defendant  Rosa  Kilfoy  appeals. 
Affirmed. 

R.  Percy  Wright,  for  appellant.  Lair* 
Law,  for  respondent. 

Qarouttr,  J.  This  was  an  action  to 
foreclose  two  certain  mortgages  upon  real 
property.  A  Judgment  by  default  was  en- 
tered against  all  the  defendants,  from 
which  judgment  Rosa  Kilfoy  ap(>eal8. 
Fending  tbe  action  a  supplemental  com- 
plaint was  filed,  asking  judgment  under 
certain  covenants  contained  iu  tlie  mort- 
gages tor  moneys  paid  out  for  tlie  inaat- 
auce  of  tbe  property.  Respondtjut  gave 
appellant  written  notice,  to  which  was 
attached  a  copy  of  the  supplemental  com* 
plaint,  that  upon  a  certain  day  he  would 
ask  leave  of  tbe  court  to  tile  such  com- 
plaint. Thereafter  the  complaint  was 
Hied  by  permission  of  tbe  court,  and  sub- 
sequently a  default  thereon  was  entered 
agalust  appellant,  wlthoutany additional 
service  thereof.  This  was  erroneous.  A 
copy  of  thesnpplementalcomplaintshuaid 
have  been  served  upon  appellant  after  It 
was  filed,  and  the  judgment  shuald  be 
modified  to  tbe  extent  of  the  relief  granted 
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by  that  complaint.  Wasbbnm  t.  Wilkin- 
■on,  59  Cal.  538. 

Appellant  attacks  the  proof  of  aerrlce. 
The  defendant  was  sued  aa  "Rosa"  Kll- 
foy ;  the  retarn  shows  the  nervlce  to  have 
been  made  apon  "Bom"  Kllloy  "by  dellT- 
erlng  to  Roue  Kllfoy,  one  of  the  defend- 
ants, personally,  In  tbecity  and  county  of 
Son  Francsco,  state  of  California,  a  copy," 
etc.  Upon  this  return  a  default  was  en- 
tered against  "  Rosa  "  Kllfoy.  It  was  said 
in  Com.  ▼.  DonoTan,  18  Allen,  671:  "The 
question  whether  one  name  is  Idem  ao- 
Bans  with  another  Is  not  a  question  of 
spelling,  but  of  pronunciation,  depending 
less  upon  the  rule  than  upon  the  usage. '* 
In  various  languages  "Rose"  Is  pro- 
nounced "Rosa,"  and  even  In  this  country, 
in  Tarlouscommnnltiesand  among  various 
classes  of  p<>ople,  that  pronunciation  Is 
maintained.  Indeed,  It  may  well  be  said 
thattheyare substantially  thesamenRme, 
and,  taken  In  connection  with  the  recital 
In  the  return,  her  Identity  as  one  of  the 
defendants,  as  against  nothing  to  the 
contrary,  is  prima,  facie  eotablisbed. 

The  record  is  not  all  before  us,  and  In  Its 
absence  we  cannot  say  that  the  attor- 
ney's tee  allowed  to  plaintiff  was  unrea- 
sonable. 

Let  the  caueebe  remanded  and  the  Judg- 
ment modified  to  the  extent  of  the  relief 
given  by  the  supplemental  complaint,  and 
in  all  otber  respects  let  it  be  affirmed. 

Weconcar:  Fatebson.J.;  Habiuson,J. 


(t  (M.  Unrep.  487) 

UoNAHAN  T.  San  Diego  Codntt.   (No.  14,- 

708.) 
(Supreme  Court  qf  CaHfomia.    March  28, 1803.) 

CONBTABLSS — M1I.BAOH  FbER. 

Under  Aot  March  5,  1870,  providing  that 
constables  sball  receive  mileage  for  "every  mile 
necessarily  traveled,  in  going  only,  in  executing 
an;  warrant  of  arrest,  subpoena,  or  venire,  bring- 
ing up  a  prisoner  on  habeas  corpuM,  taking  prison- 
ers before  a  magistrate  or  to  prison, "  a  constable  is 
entitled  to  mileage  both  for  tbe  distance  traveled 
in  going  to  malce  an  arrest,  and  for  that  traveled 
in  bringing  bis  prisoner  from  tbe  place  of  arrest 
to  tbe  ma^rlstrate  or  to  prison.  Allen  v.  Ifaps 
County,  88  Fao.  Rep.  43,  83  Cal.  187,  followed. 

Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court,  San  Diego  coun- 
ty; W.  Li.  Fierck,  Judge. 

Action  by  T.  J.  Monahan  against  the 
county  of  San  Diego  for  fees  as  constable 
in  criminal  cases.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

UuttB&ker,  Britt  A  Goodrich,  for  appel- 
lant. Leonard  Goodwin  and  Works, 
Gibaon  &  Titua,  for  respondent. 

Van'ci.ibp,  C.  The  plaintiff,  as  a  consta- 
ble, charged  the  defendant  fees  for  services 
In  criminal  cases,  amounting  to  $57S.75, 
and  presented  to  the  board  of  supervisors 
bis  verified.  Itemised  bill  for  this  amount. 
Tbe  board  allowed  his  claim  to  the  extent 
of  f3S4,  bnt  rejected  It  for  the  balance  of 
$194.05,  on  tbe  ground  that  the  charge  for 
tbe  snm  rejected  was  for  "mileage  In  bring- 
ing Tarious  persons  arrested  by  him  from 
the  placeof  arrest  to  thecourt  from  which 
the  warrant  of  arrest  was  Issued,  or  from 
the  place  of  arrest  to  tbe  county  Jail,  In 
v.29p.no.7— 27 


addltloa  to  mileage  for  going  from  the 
place  where  said  process  was  Issued  to  tbe 
place  wbere  the  arr<>et  was  made;  that  is 
to  say,  •  •  •  claimed  mileage  for  botli 
going  to  arrest  such  persons,  and  for 
bringing  such  persons  before  the  magis- 
trate or  to  prison  from  the  place  of  ar- 
rest.* Plaintiff  sned,  and  recovered  Judg- 
ment for  bis  entire  demand.  The  defend 
ant  brings  this  appeal  from  the  Judgment 
on  the  Judgment  roll. 

The  questions  presented  were  decided 
adversely  to  appellant's  contention  in  Al- 
len V.  Napa  C!ounty.  82  Cal.  187,  23  Pac. 
Rep.  48,  following  Cunniugbam  v.  San 
Joaquin  County,  49  Cal.  823.  I  think  the 
Judgment  should  be  affirmed. 

We  concur:    Fitzqbrald,    O.;  Bblob- 

BB,  C. 

Feb  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  la 
affirmed. 

— —  (M  Cal.  va.) 

Cbbb-  t.  FrLEOiNO  et  al.    (No.  14,482.) 

(Supreme  Oofwrt  of  CaJAfomia.   March  38, 1889.) 

HiOHWATB— CLADf  01  Tomr— Dbdioation— Rxp- 
BBBNCE  TO  OrrioiAL  Map. 

1.  A  town  authorized  by  Act  Cong.  March  t, 
18S7,  and  Act  Marcb  3!J,  1868,  (Bt.  1867-«8,  p.  345^ 
to  enter  lands  within  Its  limits  "in  trust  for  tbe 
several  nse  and  benefit  of  the  oocupanta,  *  and, 
after  determining  confliotlog  claims,  to  make 
deeds  to  tbe  proper  parties,  caiised  a  map  of  tlie 
town  to  lie  made  and  adopted  as  ofBcial  which 
embraced  and  showed  a  certain  tract  in  tbe  pos- 
session of  one  M.  to  l>elaid  oft  In  blocks  and  lots, 
with  streets  extending  tturough  it,  though  in 
fact  thare  were  at  tbe  time  no  snob  divisions 
thereof.  Thereafter  it  received  a  patent  embrao- 
ing  the  tract,  and  on  petition  uf  the  assignees  of 
M.,  who  referred  for  description  to  tbe  map,  ex- 
ecuted to  them  a  deed  of  toe  land.  Seld,  that 
tbe  town  could  not  be  regarded  as  having  assert- 
ed a  claim  to  tbe  streets,  and  as  having  deeded  the 
land  subject  to  tbe  reoognitlon  of  such  claim  by 
the  grantees. 

3.  The  mere  mention  of  tbe  streets  as  land- 
marks in  deeds  conveying  parts  of  tbe  land, 
without  describing  it  by  lot  or  block,  or  as 
bounded  by  any  of  the  streets,  is  not  such  an 
adoption  of  the  map  as  to  constitute  a  dedica- 
tion of  the  streets. 

8.  Tbe  fact  that  all  but  one  of  the  streets  were 
opened  and  used  does  not  show  a  dedication  of 
the  one. 

i,  Neither  is  a  conveyance  of  land  in  such 
street  by  deed  describing  it  as  part  of  the  street 
a  dedication. 

5.  Nor  would  a  deed  bounding  land  on  raob 
street  imply  that  tbe  street  is  there  according 
to  the  description. 

Couimissloners*  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Luis  Obispo 
county  ;  V.  A.  Greog,  Judge. 

Action  by  Ernest  Cerf  against  Jacob 
Ffleglng  and  another  to  enjoin  the  open- 
ing of  a  street.  Judgment  for  defend- 
cuits.    Plaintiff  appeals^    Reversed. 

Venable  A  Goodchttd,  for  appellant. 
Win.  Shipaey,  for  respondents. 

Trmplr,  C.  Appeal  from  Judgment  and 
order  denying  a  new  trial.  This  action 
was  brought  against  the  city  of  San  Luis 
Obispo  and  its  street  superlntendpnt  to 
enjoin  the  opening  of  a  street  therein.  The 
city  of  San  Luis  Obispo,  formerly  the 
town  of  that  name,  was  located    upon 
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public  Innda  of  the  United  States,  aiKl  ac- 
quirer] title  under  an  act  of  congre<j8  enti- 
tled "An  act  for  the  relief  of  the  inhabit- 
antR  of  citleM  and  towns, "passed  March  2, 
1867.  March  23, 1868, the  leRislHture  passed 
an  act  defining  the  limits  of  tlie  town,  and 
anthorizin^  her  board  of  trustees  to  enter 
these  lands  "in  trust  for  the  several  use 
and  benefit  of  the  occupants."  St.  1867-W, 
p.  246.  The  statute  authorized  the  board 
to  ascertain  who  were  the  beneficiaries  of 
the  trust,  and  to  determine  conflicting 
claims, and  directed  them  to  execute  deeds 
to  the  proper  parties.  The  act  of  congress 
referred  to  provided  that  the  corporate 
authorities  In  such  cases  might  enter  the 
lands  "in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  accord- 
ing to  their  respective  Interests."  The 
board,  therefore,  was  a  mere  trustee  for 
the  occupants,  and  by  the  terms  of  the  act 
of  congress  were  to  execute  their  trust  un- 
der such  regulations  as  might  be  pre- 
scribed by  the  legislature.  As  early  as 
1866  one  Murray  was  In  possession  of  a 
tract  consisting  of  81.78  acres  within  the 
town  limitB.  At  that  time  the  tract  was 
not  divided  into  blocks  and  lots,  and  no 
streets  extended  through  it.  In  1869  the 
town  trustees  caused  the  town  to  be  sur- 
veyed, of  which  survey  a  map  was  made, 
called  the  "Harris  aud  Ward  Map,"  which 
was  adopted  as  the  official  map,  and  de- 
posited in  the  recorder's  office, in  1870,  but 
not  filed  until  1878.  This  map  embraces 
the  31.78  acres,  and  shows  it  laid  off  into 
blocks  and  lots,  and  the  piece  ol  land  In 
controversy  as  a  part  of  Pacific  street, 
which  is  in  accordance  with  the  claim  of 
defendants.  October  5, 1871,  a  patent  was 
issued  to  the  town  trustees  by  the  United 
States,  in  accordance  with  the  act  of  con- 
grnsB.  The  31.78-acre  tract  was  part  of 
the  land  granted.  November  8, 1870,  a  pe- 
tition was  presented  by  the  successors  in 
interest  of  A.  Murray  to  the  trustees  for  a 
deed  to  said  tract.  The  petition  referred 
for  description  to  an  annexed  map,  which 
was  that  portion  of  the  Harris  and  Ward 
map  which  included  the  Murray  tract.  A 
description  was  also  attached,  defining 
the  boundaries,  which  mentioned  some  of 
the  streets  by  name,  particularly  Pacific 
street.  The  streets  marked  on  the  map, 
except  Pacific,  were  opened  after  the  sur- 
vey, and  have  been  traveled  as  the  neces- 
sitiesofthe  public  required.  Pacific  street, 
also,  except  the  portions  in  controversy 
here,  has  been  opened  and  traveled  for 
many  years.  That  portion  has  never  been 
opened  or  used  as  a  street,  and  no  spcclaJ 
ordinance  or  resolution  has  been  pansed 
by  the  town  trustees  accepting  the  street. 
November  22,  1870,  the  trustees,  acting 
upon  the  above  petition,  granted  and  au- 
thorized the  deed,  "always  saving  and  ex- 
cepting from  the  operation  of  this  convey- 
ance BO  much  as  is  covered  by  streets, 
lanes,  and  alleys."  February  7, 1872,  the 
president  of  the  board  executed  the  deed, 
making  no  reservation  as  to  streets.  In 
1S72  the  recipients  of  the  deed  from  the 
trustees  sold  andconveyed,  by  eight  sever- 
al deeds,  parcels  of  land,  part  of  the  Mur- 
ray tract,  in  which  deeds  reference  Is  made 
to  the  Harris  and  Word  map  as  follows: 
"According  to  the  ofilclal  survey  and  map 


made  by  Harris  and  Ward  on  file  in  the 
recorder's  office  of  said  county."  Febm- 
ary  16, 1874,  the  grantees  of  the  town  exe- 
cuted to  plaintiff  a  deed  to  the  premises  in 
controversy,  describing  it  by  reference  to 
the  lines  of  Pacific  street  and  as  "being a 
part  of  Pacific  street."  It  is  also  foood 
that  in  1872  the  grantees  of  the  town 
agreed  with  E.  H.  Smith  to  sell  him  a  cor- 
ner lot  adjoining  the  land  in  controversy, 
—whether  a  part  of  the  Murray  tract  is 
not  found;  that  Smith  by  mistake  built 
on  the  lot  In  controversy  a  bouse  worth 
$150,  which  Is  still  there;  that  the  gran- 
tees of  the  town  refused  to  convey  to  bim 
because  the  land  was  a  street.  PlaiuUlf 
also  claims  under  E.  H.  Smith,  who  con- 
veyed to  him.  It  is  obvious  that  the  con- 
veyance of  the  title  by  the  city  did  not 
affect  the  tenure  by  which  the  land  was 
held.  The  title  was  atiil  the  possessory 
title,  quieted  by  a  release  to  the  occupants 
of  the  title  of  the  United  States.  It  was 
still  affected  by  the  previous  acts  of  tbe 
owners,  as  thougli  uo  new  title  had  been 
acquired.  But  necessarily,  as  also  by  ex- 
press provision  of  tbe  legislative  act,  the 
trustees  wererequired  to  decide  In  theflrst 
instance  who  were  tbe  occupants,  within 
the  meaning  of  the  act  of  congress.  It  is 
contended  that  the  town,  by  tbe  survey 
and  map  marking  streets  upon  this  land, 
laid  claim  to  them  as  streets,  and,  when 
the  petitioners  annexed  to  tbelr  potition  a 
copy  of  tlie  map.  they  recognised  tbe 
strips  of  land  marked  on  the  map  as 
streets  as  rightfully  so  marked.  That  the 
trustees,  finding  that  theclaimof  thetown 
was  conceded  in  the  petition, awarded  the 
deed,  reserving  the  streets,  is  conceded. 
Itut  can  the  mere  making  of  a  map  be  re- 
garded as  the  assertion  of  a  claim  to  the 
streets?  It  must  be  assumed  that  the 
town  authorities  knew  that  they  did  not 
own  the  streets,  and  could  acquire  no 
right  to  them  by  surveying  and  platting 
them  upon  an  ofilcial  map.  It  is  not  a 
very  unusual  proceeding,  and  may  be  re- 
garded as  a  suggestion  to  the  owner, 
who,  it  may  be  presumed,  could  more 
profitably  dispose  of  his  lands  as  lots  than 
otherwise,  that  it  was  the  proper  subdi- 
vision to  be  made.  The  acts  of  the  offi- 
cials could  certainly  have  no  greater  ef- 
fect. But  the  land-owner  may  adopt  a 
survey  made  by  the  town,  and  convey  lots 
and  blocks  according  to  it,  and  thereby 
perhaps  dedicate  streets  designated  upon 
It.  In  tills  case,  however,  the  only  evi- 
dence which  tends  to  show  that  tbe  owner 
of  the  land  adopted  the  map  Is  the  fact 
that  the  streets  have  been  opened  and  are 
being  used  by  the  public,  except  that  por- 
tion of  Pacific  street  in  question  here. 
H<»w  they  came  to  be  opuued  does  not  ap- 
pear, but  from  the  fact  that  they  have 
been  opened  and  used  for  somp  length  of 
time,  Tvlthont  objection,  we  may  Infer  that 
it  was  by  consentoltheowners.  Bnthow 
can  we  infer  from  that  a  consent  to  the 
use  of  lands  which  liavo  not  been  thriiwn 
open  to  the  public  and  not  used?  Un- 
doubtedly, we  are  at  liberty  to  infer  that 
the  proprietors  did  not  propose  that  all 
the  other  streets  should  be  open,  and  to 
obstruct  Pacific  street  at  this  point.  Cer- 
tainly   they   expected,   at  some  time  or 
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other,  that  Pacific  street  wouM  be  open 
through  it8  entire  extent.  Bat  tlilR  doefi 
not  voHHtitute  the  »nlituig  dedicandl, 
which  luuHt  include,  not  only  a  Keufral 
intention  that  huido  timeorotlier  the  land 
shall  be  surrendered  to  the  UHe  ol  the 
public,  but  a  present  offer.  There  must  be 
the  act  of  RivinK,— the  actual  offer  and 
acceptance.  Property  cannot  l)e  taken 
tor  public  uKe  withoat  coinpensntion  un- 
less the  owner  Is  willing;  and  this  willlnj;- 
nesH  should  be  manifested  by  clear  and 
unuilstakable  acts.  Parties  are  not  to  be 
done  out  of  their  property  by  doubtful 
implications,  no  matter  how  greatly  the 
pnblic  may  he  inconvenienced.  Has  the 
owner  freely  given,  oris  he  liy  some  act 
estopped  from  denying  that  he  has?  is  the 
real  Inquiry  in  every  such  case.  Other- 
wise it  would  constitute  a  taking  io 
invitam  for  public  use  without  compensa- 
tion. It  does  not  appear  that  the  owners 
have  conveyed  any  of  the  land  by  lot  or 
block,  or  as  bounded  by  any  of  the  streets. 
The  only  references  to  streets  are  as  above 
stated.  A  street  maiiped  might  be  as 
good  a  landmark  as  a  street  legally  estab- 
lished, and  such  a  conveyance,  disrogurdtng 
subdivisions,  was  held,  In  People  v.  Reed, 
M  C'al.  70,  22  Pac.  Kep.  474,  to  be  a  with- 
drawal of  an  offer  to  dedicate,  previously 
made. 

A  deed  bonndlug  land  upon  a  street 
merely  existing  upon  a  map  or  plat  made 
by  the  owner  of  the  laud  as  a  convenience 
la  selling,  implies  In  favor  of  the  grantee 
that  the  street  is  there  according  to  the 
description.  There  is  no  such  Implied  cov- 
enant in  a  deed  describing  land  as  bounded 
upon  a  public  highway  established  by  pub- 
lic authority.  The  grantor  In  such  case 
assumes  no  responsibility  In  regard  to  the 
highway.  Each  party  is  equally  well  ac- 
quainted with  the  law  in  accordance  with 
which  the  highway  exists  or  may  be 
abandoned.  And  it  has  been  held,  and 
the  conclusion  seems  reasonable,  that  the 
rule  is  the  same  where  a  highway  has  been 
laid  out,  but  not  yet  opened  by  public 
authority.  In  re  Opening  of  Brooklyn 
.street,  118  Pa.  St.  640.  12  Atl.  Rep.  664; 
Bellinger  v.  Society,  10  Pa.  St.  135.  Much 
less  should  the  mere  mention  of  streets  as 
landmarks,  which  have  been  platted  by 
the  town  authorities  without  leave  of  the 
owners,  have  such  effect.  It  is  plain  that 
the  conveyance  of  the  identical  property 
In  question,  describing  it  as  a  part  of 
Pacific  street,  cannot  have  that  effect.  A 
mere  statement  of  the  owner  of  land  that 
it  constitutes  a  part  of  a  street  is  cer- 
tainly not  an  offer  to  dedicate,  although 
it  may  be  a  probative  fact  of  some  value 
in  determining  whether  he  had  not  pre- 
viously dedicated  it.  Here  the  very  act 
asserts  the  contrary.  He  would  not  have 
conveyed  the  property  for  a  valuable  con- 
sideration, intending  thereby  to  give  It  to 
the  public,  unless  the  grantee  had  a  spe- 
cial interest  in  having  It  so  dedicated. 
Precisely  the  contrary  appears.  There 
was  a  house  upon  It  which  evidently  the 
grantee  desired  to  acquire,  and  presump- 
tively to  hold  and  enjoy  nith  the  land. 
Such  a  dedication  would  be  inconsistent 
with  the  grant,  and  void,  if  so  Intended. 
The  grantor  would  be  dedicating  the  land 


of  another.  I  think  the  case  shouM  be 
remanded,  with  directions  to  set  aside  the 
Judgment  in  favor  of  the  defendnnts,  and 
enter  Judgment  for  the  plaintiff  as  de- 
manded in  bis  complaint. 

We  concur:  Vanclibf,  C.  ;  Brlchku,  C. 

Per  CuniAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  case  is  re- 
manded, with  directions  to  the  court  be- 
low to  set  aside  tiie  judgment  in  favor  of 
the  defendants,  and  enter  Judgment  for 
the  plaintiff  as  demanded  In  his  com- 
plaint. 

"^"^  M  CaL  110 

Sam  Qabhirl  Winb  Co.  v.  Bxrlow  ct  ux. 

(No.  14,486.) 
{SuTpreme  Court  of  Califomia.   March   28,    18M.) 
Appeai.— Review  or  Kvideitok. 
A  verdict  will  not  be  disturbed  on  appeal 
where  the  evidence  is  conUicting. 

In  bank.  Appeal  .rom  superior  court, 
Los  Angeles  county;  Waltkr  Van  Utkie, 
Judge. 

Action  by  the  San  Gabriel  Wine  Com- 
pany against  William  Behlow  and  wife. 
From  a  judgment  for  defendants,  plaintiff 
appeals.     Attirmed. 

Cbapman  <t  Hendiivk,  for  appellant. 
OottachHlk  &  Luckel,  for  respondents. 

SHAHP8TRIN,  J.  i'his  appeal  is  from  an 
order  denying  appellant's  motion  for  a 
new  trial,  in  an  action  brought  to  re- 
cover the  sum  of  f 500,  alleged  to  be  due 
for  the  balance  of  the  purchase  price  of  u 
tract  of  land  sold  by  plaintiff  to  defend- 
ants, for  the  sum  of  $4,500,  upon  whicli 
the  sum  of  f4,000  was  paid;  and  tor  a 
decree  foreclosing  a  vendor's  lien.  The 
plalutitt  alleged  that  the  defendants 
agreed  to  pay  f4,.')00  for  theland,  of  which 
$4,000  was  paid,  and  a  conveyance  of  the 
premises  was  executed  by  plaintiff  to  the 
defendants  upon  a  promise  of  delendants 
to  pay  9500  more.  Defendants  deny  that 
they  ever  agreed  to  pay  more  than  f  4,000 
tor  said  land.  This,  with  some  other 
issues,  was  submitted  to  a  Jury,  whicli 
found  against  the  plaintiff,  and  in  favor  of 
defendants  thereon.  The  grounds  of 
plaintiff's  motion  for  a  new  trial  are  that 
the  evidence  Is  InsuHlcient  to  Justify  the 
verdict  of  the  jury  orflndlugs  of  theconrt; 
and  that  the  decision  Is  against  law;  and 
errors  occurring  at  the  trial  and  excepted 
to  by  plaintiff.  But  the  ground  mainly 
relied  on  is  insufficiency  of  the  evidence  to 
Justify  the  verdict  or  finding  that  the 
amount  for  which  plaintiff  sold  the  prop- 
erty was  $4,000.  or  course,  plaintiff  could 
not  have  sold  the  property  to  defendants 
for  more  than  defendants  paid  or  agreed 
to  pay  for  it.  There  is  evidence  on  the 
part  of  plaintiff  teudlng  to  prove  that  de- 
fendants agreed  to  pay$4,500for  the  prop- 
erty ;  and  evidence  on  the  part  of  defend- 
ants that  they  agreed  to  pay  $4,000  only 
for  the  property.  This  presents  a  conflict 
In  the  evidence,  which,  under  a  weli-settled 
rule  lu  this  state,  precludes  a  review  of  it 
by  this  court.  A  review  of  it  would  in- 
volve a  determination  of  the  relative  cred- 
ibility of  the  witnesses,  and  the  weight 
which  Bboald  be  given  to  the  testimony  of 
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each  rmpeetively.  Tbom  were  matter* 
exclustrely  for  the  lary  and  the  trial  conrt 
tn  cooBlder  and  pass  upon.  We  tail  to 
find  Id  the  record  any  errors  of  law  occur- 
ring at  the  trial  which  were  excepted  to 
by  the  plaintiff.  The  finding  of  the  Jury 
is  nut,  in  our  opinion,  contrary  to  any  of 
the  instructions  of  the  court.  Besides, 
the  court  adopted  the  finding  of  the  ]nry 
as  the  finding  of  the  court.  Order  af- 
firmed. 

We  concur:  Habrmon.  J.;  McFjirland. 
J. :  De  Uaten,  J. ;  Qaboutte,  J. ;  Fatbb- 

BON,  J. 

(M  (M.  108)  """"• 

8an  Gabbibi.  Wine  Co.  v.  Behlow  et  ax. 

(No.  14.490.) 
(Supreme  Court  qf  California.    March  38, 1893.) 

APPEAI/ — RETIEW  of  EVIDEMOB. 

A  verdict  will  not  be  disturbed  on  appea 
where  there  is  evidence  to  support  it 

In  bank.  Appea]  from  superior  court, 
Los  Angeles  county  ■  Walteb  Van  Dvkb, 
Judge. 

Action  by  the  San  Qabriel  Wine  Com- 

Sany  agninst  William  Behlow  and  wife, 
lefendants  set  up  a  counter-claim.  From 
a  judgment  (or  plaintiff  as  tu  the  counter- 
claim, defendants  appeal.    Affirmed. 

Cbapmaa  Ji  Hendrick,  for  appellants. 
Gottscbalk  A  Lnekel,  for  respondent. 

Shabpstbin,  J.  This  appeal  is  from  the 
order  of  the  court  denying  the  motion  of 
appellants  for  a  new  trial,  as  to  their 
counter-claim,  in  an  action  brought  by 
plaintiff  to  recover  f500,  alleged  to  be  a 
balance  doe  plaintiff  from  defendants  for 
purchase  money  of  a  biocic  of  land  In  Ba- 
mona.  The  counter-claim  is  tor  a  breach 
of  covenant  in  t lie  conveyance  against  in- 
cu.Tibrances;  the  alleged  incarabrancecou- 
sistlug  uf  a  prior  conveyance  by  respond- 
ent uf  a  right  of  way  over  said  block  to 
the  San  Gabriel  Valley  Bapid  Transit  Rail- 
way, a  corporation.  Defendants  alleged 
that  they  were  thereby  damaged  f 3,000, 
for  which  they  demanded  judgment 
against  plaintiff.  Among  the  special  Is- 
sues submitted  to  the  jury  was  the  follow- 
ing: "What  is  the  amount  of  damage  to 
said  blocic  from  the  existence  of  said  rail- 
road? Answer.  No  damage."  There  is 
Buliiclent  evidence  to  justify  this  finding; 
and  appellants,  in  their  specification  of 
particulars  in  which  tlie  evidencels  Insuffi- 
cient to  justify  the  special  findings  or  ver- 
dict of  the  jury,  do  not  specify  wherein  the 
evidence  is  Insufficient  to  justify  that  find- 
ing. None  of  the  alleged  errors  of  law  oc- 
curring at  the  trial  could  have  influenced 
the  jury,  in  the  least,  In  reaching  the  con- 
clusion that  the  block  of  land  through 
which  said  right  of  way  had  bee^  granted 
was  not  damaged  thereby.  We  therefore 
omit  the  discusBion  of  such  alleged  errors 
ascuuld  not  have  affected  the  substantial 
rights  of  appellants.  If  they  sustained  no 
damage,  they  were  not  entitled  to  recover 
any,  and  the  order  must  be  affirmed.  Or- 
der affirmed. 

We  concur:  Patbrson,  J.;  Harrison, 
J  ;  McFarlano,  J.;  Db  Hatbn,  J.;  Ga- 

BOUTTE,  J. 


(CaL 
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Pbopub  ▼.  DiLwooD  St  aJ.    (No.  30,859.) 

(Suprvme  Court  cf  OaJi^omfa.    March  28, 189SI) 

Cbiminal  Law— IxsTaoonoNS — CiBODifsTAiiTiAL 

BVIDBaOB— DSOLABATI  OSS. 

1.  On  a  trial  for  grand  larceny  it  was  re- 
versible error  lo  instruct,  on  the  suliject  of  dr- 
cumstantiul  evidence,  tbat  the  jury  should  ba 
regulated  by  the  superior  namber  of  prol»bili- 
ties  on  the  one  side  or  the  other,  whetber  the 
amount  of  such  probabilities  t>e  expressed  in 
words  or  argumeuts,  or  by  figures  and  numbers. 

a.  Declarations  of  a  co-conspirator,  made 
subsequent  to  tbe  crime,  and  in  the  absence  ot 
defendant,  are  not  admissible  in  evidence. 

In  bank.  Appeal  from  superior  coort, 
Fresno  county;  >S.  A.  Holmbs,  Judge. 

Prosecution  against  O.  H.  Uilwood,  .T. 
K.  Ueeitan.  and  E.  W.  Rurnsidea  for  grand 
larceny.  From  a  judgment  entered  on  a 
verdict  of  guilty  defendants  appeal.  Be- 
versed. 

Hinda  St  Meniam,  for  appellants. 

William  H.  Laj'son,  Dep.  Atty.  Gen.,  for 
the  People,  cited  tbe  following  authorities 
on  tbe  point  tbat  the  declarations  of  oneof 
the  defendants,  made  on  the  day  siibHe- 
quent  to  tbe  larceny,  were  admissible  as 
those  of  a  co-conspirator:  Whart.  Crim. 
Ev.  (9th  Ed.)  No.  699.  p.  601;  Scott  v. 
State.  30  Ala.  603;  O'Neal  v.  State.  17 
Beporter,  28.5;  2  Bish.  Crlm.  Proc.  §230; 
12  Amer.  &  Eng.  Enc.  Law,  p.  Hoi;  WlUun 
V.  State.  66  Qa.  5'JI ;  12  Amer.  &  Eng.  Enc. 
Law.  p.  8-14,  tit.  "  Acts  of  Confederates;' 
Lewis  V.  State.  4  Kan.  396. 

Garouttb,  J.  The  defendant  was  con- 
victed of  grand  larcen.v  in  stealing  a  calf, 
and  now  (irosecutes  this  appeal. 

The  court  gave  the  jury  the  following 
instruction  upon  the  subject  of  circum- 
stantial evidence;  "As  mathematical  or 
absolute  certainty  is  seldom  to  be  ot>- 
talned  In  human  affairs,  reason  and  public 
utility  require  that  jnrors,  as  well  as  all 
mankind,  in  forming  their  opinion  of  farts, 
should  be  regulated  by  the  superior  nnm- 
ber  of  probabilities  on  the  one  side  or  the 
other,  whether  the  amount  of  tlieve  prob- 
abilities be  expressed  in  words  or  arga- 
nients,  or  by  figures  and  numbers.*  We 
have  looked  in  vain  in  our  standard 
works  upon  criminal  law  for  an  indorse- 
ment of  the  principle  contained  In  this  In- 
struction of  the  court.  Stnrkie  on  Evi- 
dence, in  dlitcussing  this  question,  at  page 
860,  says:  "It  is  very  possible,  indeed, 
that  mere  coincidences  may  ba  so  namer- 
ous  as,  by  force  of  multiplied  probability, 
to  exclude  all  reasonable  donbt;  but  this 
can  never  happen  in  the  absence  of  circum- 
stances of  a  conclusive  tendency,  unless 
the  probability  be  Increased  to  an  In- 
detinite  extent  beyond  the  reach  of  mere 
calculation.  Whenever  the  probaiiiilty  Is 
of  a  definite  and  limited  nature,  (whether 
in  the  proportion  of  one  hundred  to  one, 
or  of  one  thousand  to  one.  or  an.v  other 
ratio,  is  immaterlnl.)  it  cannot  be  safely 
made  the  ground  of  conviction ;  for  to  act 
upon  it  in  any  case  would  he  to  decide 
that,  for  tbe  sake  of  convicting  rasny 
criminals,  the  life  of  one  innocent  man 
might  be  sacrificed."  This  instruction 
appears  to  have  been  before  the  court  lo 
the  case  of  People  v.  Sansome,  K4  Cal.  44tt, 
24  Pac.  Bep.  143.  and  JaatV»  McFablind, 
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In  that  CBBC,  very  properly  said:  "ThlB  te 
not  only  agoInBt  tlie  settled  rule  as  to  the 
amount  of  proof  nccesfiary  to  convict  tn 
criminal  caaea,  bat  Is  against  tlie  exprens 
\ane\iajfe  of  the  Code.  The  Instruction 
was  nut  oaly  errnneuus,  bnt  of  such  a 
prejudicial  character  that  the  error  was 
incurable  by  the  giving  of  further  Instruc- 
tiuDB  correctly  atatinK  the  law. 

The  court  erred  in  admitting  evidence 
ari  to  the  appearance,  conduct,  and  decla- 
ratiuna  of  one  Deegan,  a  co-defendant,  the 
day  Hubsequent  to  the  larceny,  the  defend- 
ant being  absent.  ConcedinKtbat  Deegan 
and  defendants  were  co-conspirators  in 
BtealiDK  the  calf,  at  this  time  the  theft  has 
been  consummated,  and  the  conspiracy  a 
thing  of  the  past.  The  declarations  of  a 
co-conspirator,  after  the  object  of  the  con- 
Rplracy  bad  been  accomplished,  are  not 
adniisHlble  in  evidence.  The  authorities 
relied  upou  by  respondent  are  cases  where 
a  diapositlon  of  the  stolen  property  and 
a  divlaion  of  the  proceeds  were  a  part  of 
the  scheme  or  plan  of  the  criminals.  The 
facts  of  this  case  do  not  bringit  within  the 
rule  there  discussed.  Let  the  judgment 
and  order  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Weconcur:  McFabland.J.;  DeHaven, 
J.:  Habbibon,  J.;  ISuabi>8ticin,J.;  Pateu- 
SON,  J. 

94  Cal.  lU  ^~'~^ 

People  t.  Khailinq.    (No.  20,876.) 
(Supreme  Court  of  CaWomla.   Karcb  28, 1802.) 

MURDBR— Co!rPE38I0H— Dl8CH.\R0B  OP  JCRT— KAlty 
USB  TO  AORBE — ABUSB  OP  DISCRETION — RbCEIV- 

nio  Tbrdict — H&RKLEss  Ekbor. 

1.  A  voluntary  confession  of  murder  ia  not 
inadinlsslble  beeaase  made  to  free  defendant's 
sister,  then  under  arreat  fbr  the  crime,  from 
SDspiciOD,  especially  where  defendant  testifies  iu 
sell-defense  to  every  fsot  contained  in  the  con- 
fession, and  the  sister  testifies  that  hu  acknowl- 
edged to  her  substaatially  the  some  facts  imme- 
diately after  the  killing. 

2.  The  record  of  the  discbarge  of  a  jury  In  a 
criminal  case  for  failnre  to  agree  cannot  be  Im- 
peaobed  by  extrinsic  evidence  showing  an  abuse 
of  judicial  discretion;  and  the  exclusion  of  a 
transcript  of  the  procuediags,  offered  to  show,  by 
the  answers  of  the  jurors  to  the  court's  questions, 
Uiat  the  judge  abused  his  discretion,  it  error,  is 
harmless. 

S.  The  absence  of  defendant  at  the  discharge 
of  the  jury,  when  waived  by  his  counsel,  does 
not  affect  the  question  of  his  jeopardy. 

i.  Fen.  Code,  i  114Q,  provides  that,  when  tae 
jury  bare  t.nuouDced  that  they  have  a«;reed  on  a 
verdict,  they  must,  on  being  required,  deolare 
tbf  same.  t>ection  1164  provides  that,  where  tho 
verdict  given  is  snch  as  the  court  may  receive, 
the  clerk  must  immediately  i-ecord  it  in  full  upon 
the  minutes,  read  it  to  the  jury,  and  inquire  of 
them  whether  it  is  their  verdict  Held,  that 
wbere  on  a  murder  trial  the  jury  return  a  ver- 
dict of  guilty,  which  is  received  iu  proper  man- 
ner, and  also  written  verdicts  for  tbe  stutoou  the 
pleas  of  former  acquittal,  former  convicLlon,  and 
lotmer  jeopardy,  as  directed  by  the  court,  and 
defendant's  counsel  expressly  waives  tho  rocord- 
ine  thereof  at  tbe  time,  failure  to  cause  thoni  to 
be  recorded  and  read  to  the  jury,  and  have  tbom 
declare  whether  they  are  their  verdicts,  is  barm- 
less  error,  under  section  1404,  providing  that  no 
departure  from  the  form  prescribed  by  tbe  Code 
in  respect  to  any  proceeding  renders  it  invalid, 
unless  it  tends  to  prejudice  defendant  in  regard 
to  a  sQbstantial  right. 


In  bank.  Appeal  from  BU(>erIor  court'. 
Calaveras  county;  C.  V.  Gottschalk, 
Judge. 

John  W.  Smalling  waa  convicted  at 
murder  In  the  firat  degree,  and  appeals. 
Affirmed. 

J.  G.  Swiunerton  and  Paal  C.  Morf,  for 
appellant.  Ira  Bill  Reed,  DIst.  Atty.,  F. 
J.  Sollnnkjr,  and  Atty.  Gen.  Hart,  for  the 
People. 

Garouttr,  .T.  The  appellant  was  con- 
victed of  murder  In  the  Bret  degree,  with 
punishment  fixed  at  Imiirisonment  lor  life, 
and  now  appeals  from  the  judgment.  For 
a  reversal  of  the  judgment  be  relies  npon 
tbe  following  assigned  errors  <if  law:  (1) 
The  court  erred  in  admitting  in  evidence 
the  written  confession  of  defendant,  under 
objection.  (2)  The  court  erred  in  exclud- 
ing Exhibit  B  from  the  Jury,  It  being  the 
evidence  of  what  occurred  un  the  dis- 
charge of  the  jury  at  the  first  trial  of  the 
action,  and  in  sustaining  the  people's  ob- 
jection thereto.  (8)  The  court  erred  in 
denying  defendant's  motion  to  be  din- 
charged  from  custody,  aud  in  pronounc- 
ing Judgment  on  said  defendant.  (4)  Tbe 
court  erred  in  instructing  the  jury  to  find 
for  tbe  people  npon  the  pleas  of  former  ac- 
quittal, former  conviction,  and  former 
Jeopardy. 

The  confession  of  tbe  defendant  was 
clearly  admissible.  It  appears  to  have 
been  an  entirely  free  and  voluntary  state- 
ment. The  tact  that  defendant's  sister 
was  also  under  arrest  for  the  commissiun 
of  the  homicide,  and  that  the  contesHlon 
may  hu^-e  been  made  to  free  her  from  sus- 
picion of  guilt,  is  M  matter  that  in  no  way 
tends  to  invalidate  It  aa  material  and 
competent  evidence.  Again,  this  sister 
testified  at  the  trial  that  Immediately 
subsequent  to  the  commission  of  tbe  hom- 
icide defendant  acknowledged  to  her  the 
facts  of  the  killing,  and  the  facts  as  stated 
by  her  were  substantially  the  same  as 
contained  in  the  written  confession  ad- 
mitted In  evidence.  In  his  defense  the  de- 
fendant went  upon  the  witness  stand,  and 
again  stated,  with  additlunal  matters, 
every  fact  contained  in  the  said  confession. 
Tbus,  from  any  and  every  stund-polnt  of 
the  case,  we  conclude  the  assignment  of  er- 
ror not  well  taken. 

It  Is  claimed  that  the  court  erred  in  ex- 
cluding Exhibit  B  as  evidence  in  the  case. 
Exhibit  B  was  that  portion  of  the  tran- 
script of  the  proceedings  of  the  previous 
trial,  taken  by  the  phonographic  reporter, 
showing  what  occurred  at  the  time  the 
jury  were  diHcharged  by  the  court,  for  the 
reason  that  they  were  unable  to  agree 
upon  a  verdict.  When  this  case  was 
called  tor  trial  counsel  tor  defendant  an- 
nounced themselves  as  not  ready,  by  rea- 
son of  tbe  absence  of  one  Hood,  the  party 
who  acted  as  short-hand  reporter  at  the 
previous  trial,  but  that  if  tbe  district  at- 
torney would  stipulate  to  admit  the  cer- 
tified copy  of  the  reporter's  notes  in  evi- 
dence, in  lieu  of  the  presence  of  the  report- 
er, they  were  ready  to  proceed.  The 
district  attorney  agreed  to  admit  the 
transcript,  to-wlt.  Exhibit  B,  In  evidence, 
whereupon  the  trial  proceeded.  When 
defendant    attempted    to    Introduce  the 
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exhibit  in  evidence,  coannel  tor  tbe  people 
Traived  the  objeetiou  that  It  was  not  the 
bent  evidence,  but  objected  upon  the 
ground  that  it  was  irrelevant,  immate- 
rial, and  incompetent,  and  tbe  court  sus- 
tained the  objection.  We  will  not  enter 
Into  a  discnsHion  as  to  the  effect  of  the 
stipulation,  or  as  to  the  professional  pro- 
prieties which  should  exist  among  attor- 
neys in  carrying  out  stipulations  made  in 
good  faith.  If  the  evidence  was  improp- 
erly rejected,  but  the  defendant  was  not 
prejudiced  thereby,  it  was  not  error;  or  if 
tlie  evidence  had  been  admitted  before 
the  jury,  and  could  not  have  affected  the 
character  of  tbe  verdict,  then  a  violation 
of  the  stipulation,  it  it  occurred,  did  the 
defendant  no  injury.  In  addition  to  the 
plea  ot  not  guilty,  the  defendant  entered 
the  plea  ot  prior  acquittal,  prior  convic- 
tion, and  once  in  Jeopardy,  and  depended 
upon  the  proceedings  ot  tbe  first  trial  tor 
the  facts  to  support  such  pleas.  The 
jeopardy  relied  upon  by  defendant  is  in- 
sisted CO  have  attached  by  reason  of  the 
tact  that  at  such  trial  the  jury  were  dis- 
charged without  legal  necessity,  and  also 
discharged  in  tbe  absence  of  the  defend- 
ant. The  records  ot  the  court  were  intro- 
duced, which  showed  that  the  defendant 
had  once  been  placed  on  his  trial  for  the 
same  offense,  on  a  valid  information,  be- 
fore a  legal  jury,  and  in  a  conrt  of  com- 
petent jurisdiction.  People  v.  Webb,  38 
Cal.  407:  People  v.  Hunckeler,  48  Cal.  334. 
Tids  jeopardy  once  having  attached  was 
a  shield  forever  protecting  the  defendant 
from  a  second  prosecution,  unless  the  jury 
was  prevented  from  rendering  a  verdict 
from  some  legal  necesHity.  It  cannot  be 
questioned  but  that  the  inability  of  a  jury 
to  agree  upon  a  verdict  is  one  ot  those 
necessities  that  will  authorize  a  court  to 
discharge  the  jury,  and  thereby  subject 
tbe  defendant  to  a  second  trial.  At  tbe 
time  Exhibit  B  was  ottered  in  evidence, 
the  record  of  the  previous  trial  had  been 
placed  before  the  jury,  and  one  ot  the  re- 
citals thereof  was  as  follows:  "At  11 
o'clock  and  15  minutes  p.  m.  the  jury  came 
into  court.  Present,  Hon.  C.  V.  Gott- 
scuALK,  judge,  Ira  Hill  Reed,  district  at- 
torney, Ben.  K.Thoni,  sheriff,  A.  L.Kyllie, 
clerl?,  by  Sam.  E.  Redmond,  deputy-clerk. 
Reporter  E.  E.  Hood,  and  defendant's  at- 
torneys, J.  Q.  Swinnerton  and  Paul  C. 
Mort,  defendant's  presence  in  court  being 
waived  by  his  said  attorneys.  Boll-call 
ot  jurors, — ail  found  present.  The  jury 
were  asked  by  the  court  it  they  had  agreed 
upon  a  verdict,  and  they  replied  that  they 
had  not.  The  court,  after  queHtioniiig 
each  one  ot  tlie  jurors  ns  to  the  probabil- 
ity of  tlieir  agreeing  upon  a  verdict,  and 
being  satisfied  that  there  is  no  reasonable 
probability  of  the  jury  so  agreeing,  orders 
tbe  jury  discharged  from  further  consid- 
eration of  the  case. "  Exhibit  B  contained 
a  transcript  of  the  proceedings  occurring 
in  court  at  the  time  the  jury  were  dis- 
charged, showing  the  examination  of  tbe 
jurors  by  the  court  as  to  the  probability 
of  arriviUK  at  a  verdict,  and  it  was  of- 
fered for  the  purpose  ot  showing  by  the 
an&wers  ot  the  Jurors  that  there  was  a 
probability  ot  agreement.  Its  purpose 
was  necessarily  to  impeach  the  recitals  of 


the  record  and  show  a  gross  abuse  ot  dis- 
cretion in  discharging  the  jury  under  the 
circumstances  there  indicated.  A  defend- 
ant is  not  entitled  to  Impeach  the  record 
by  extrinsic  evidence  of  facts,  showing  en 
erroneous  exercise  of  judicial  discretion  In 
discharging  a  jury.  He  is  bound  by  the 
judgment  of  the  conrt  as  declared  by  tlie 
record.  In  U.  S.  v.  Perez,  9  Wheat.  580, 
J  ustice  Story  said :  "  We  think  that  in  all 
cases  of  this  nature  the  law  has  invested 
courts  of  justice  with  the  authority  to 
discharge  a  jury  from  giving  any  verdict, 
whenever  In  their  opinion,  taking  all  tbe 
circumstances  into  consideration,  there  is 
a  manifest  neccKSity  torthe  act,  or  tbe  ends 
of  public  Justice  would  be  defeated. "  In 
the  case  of  People  v.  Green,  13  Wend.  57, 
Chief  Justice  Savage  said:  "The  subject 
has  been  fully  considered  l>y  this  court  in 
several  cases,  particularly  In  People  v. 
Olcott,  2  .lohns.  Cas.  301,  and  People  v. 
Goodwin,  18  Johns.  200.  The  rule  was  laid 
down  by  Mr.  Justice  Kent  In  the  first  of 
these  cases,  which  was  acquiesced  in  by 
Chief  Justice  Spbncrk  in  the  last,  that  the 
question  of  discharging  a  Jury  is  one 
which  must  rest  In  the  sound  discretion  of 
the  court.  Either  the  court  must  deter- 
mine wben  it  is  requisite  to  discharge,  or 
tlie  rule  must  be  inflexible,  that  after  the 
jury  are  once  sworn  and  discharged  no 
other  Jury  can  in  any  event  be  sworn  and 
charged  in  the  same  case.  The  moment 
cases  ot  necessity  are  admitted  to  form 
exceptions,  that  moment  a  door  is  open 
to  the  discretion  of  the  court  to  Judge  ot 
that  necessity,  and  to  determine  what 
combination  of  clrcamstances  will  create 
one."  In  this  case  the  jury  were  out  but 
30  minutes.  In  People  v.  Harding,  53 
Mich.  487,  19  N.  W.  Bep.  165,  Chief  Justice 
CooLBY,  in  speabng  as  to  the  power  of  the 
Judge  to  discharge  the  jury  without  a  ver- 
dict, said:  "The  whole  subject,  however, 
is  referred  to  his  judgment,  and,  when  be 
decides,  uo  one  can  question  his  conclu- 
sion." Counsel  relies  upon  the  case  of  Ex 
parte  McLaughlin,  41  Cal.  219,  as  author- 
ity to  authorize  a  reversal  ot  the  Judg- 
ment ot  the  court  upon  the  necessity  for  a 
discharge  ot  the  Jury,  by  extrinsic  evi- 
dence. This  case  wns  heard  upon  the  rec- 
ord alone,  and  the  language  used  tn  tbe 
opinion,  as  to  the  right  of  the  appellate 
court  to  review  the  judgment  ot  the  trial 
court  upon  this  question,  must  be  limited 
to  a  review  ot  the  facts  as  disclosed  by 
the  record ;  and  especially  does  this  ap- 
pear when  the  entire  opinion  is  carefully 
considered.  It  follows  that  the  admission 
of  Exhibit  B  as  evidence  in  this  case 
would  have  resulted  in  no  benefit  to  the 
defendant,  tor  neither  court  nor  jury  could 
have  considered  it  in  passing  upon  the 
question  of  Jeopardy.  The  record  recital 
is  full  and  complete,  and  clearly  indicates 
the  legal  necessity  contemplated  in  law  to 
justify  the  discharge  of  a  Jury. 

The  tact  that  tbe  defendant  was  not 
present  at  the  time  the  jury  was  rtla- 
charged,  his  presence  having  been  waived 
by  his  counsel,  does  not  aflect  the  ques- 
tion ot  his  Jeopardy;  tor  his  obJ«»ctlon  to 
the  discharge  ot  the  Jury  at  that  time 
could  not  have  defeated  the  validity  of  tbe 
court's  action.   It  follows  that  the  delend- 
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ant  wholly  failed  to  eBtabllsh  his  special 
defense  by  any  evidence,  and,  ander  each 
nircamstauces,  it  waa  tlie  doty  of  the 
cuDrt  to  instract  the  Jury  to  And  for  the 
people  thereon.  Varnes  v.  iState,  20  Tex. 
App.  109;  O'Connor  v.  State,  28  Tex. 
App.  288, 13  S.  W.  Rep.  14. 

There  remains  hat  one  additional  as- 
signinent  for  consideration,  and,  in  a  case 
of  thfi  Importance  of  the  present  one,  it  Is 
a  matter  of  regret  that  it  ever  shunld 
have  arisen.  When  the  Jury  were  about 
to  retire  to  consult  as  to  their  verdict,  the 
court  handed  them  forms  of  verdicts  us 
to  the  pieas  of  former  acquittal,  former 
conviction,  and  once  in  jeopardy,  and  in- 
structed them  to  find  for  the  people  upon 
these  pleas,  and  have  their  foreman  sign 
and  date  them,  and  return  them  into 
court,  with  their  verdict  upon  the  merits 
of  the  case.  The  Jury,  having  retired,  re- 
turned into  court,  and  announced  that 
they  liad  agreed  upon  a  verdict.  The 
foreman  declared  the  verdict  to  be  guilty 
of  murder  in  the  first  degree,  and  fixed  the 
poDiahnient  at  imprisonment  for  life.  The 
clerk  read  the  verdict  to  the  Jury  as  re- 
corded, and  asked  them  if  that  was  their 
verdict,  and  they  all  responded,  "It  is." 
The  bill  of  exceptions  then  recites:  "The 
foreman  also  banded  to  the  court  three 
other  verdicts,  being  the  same  verdicts 
heretofore  set  out  and  delivered  to  the 
jury,  which  verdicts  were  all  signed  by 
the  foreman  and  properly  dated.  The 
court  then  aald :  '  Now,  I  desire  to  know 
ottbeconnsel  In  regard  to  these  verdicts 
found  by  the  Jury,  as  to  the  defendant 
having  been  once  acquitted  of  the  offense 
charged,  and  having  been  once  convicted 
of  the  offence  charged,  and  having  been 
once  In  Jeopardy  for  the  offense  cbarf^ed, 
whether  or  not  it  will  be  understood  by 
counsel  that  these  verdicts  may  be  en- 
tered by  the  clerksubseqnently,— they  hav- 
ing been  brought  in  by  the  foreman  In  fa- 
vor of  the  people  under  the  instructions 
of  the  court,— or  whether  they  Insist  up- 
on having  those  verdicts  now  entered  by 
the  clerk  before  the  jury  are  discharged, 
and  read  to  the  jury  and  have  them  de- 
clare whether  these  are  the  verdicts.'  Mr. 
Swinuerton :  '  We  do  not  insist  on  that,— 
the  recording  at  this  time.'  The  Court: 
'The  clerk  may  then  record  those  verdicts 
afterwards.  They  were  brought  in  under 
the  instructions  given  to  the  jury.'  The 
jury  was  then  discharged.  The  Jury  did 
not  orally  declare,  nor  did  their  foreman 
oor  any  member  of  the  Jury  read  aloud, 
aoy  verdict  on  the  pleas  of  former  acquit- 
tal, former  conviction,  or  former  Jeop- 
ardy. Such  verdicts  were  not  read  aloud  to 
the  jury  by  any  person,  nor  was  anything 
asked  them  to  establish  what  verdict.  If 
any,  they  had  agreed  upon  as  to  the  is- 
•Des  raised  by  such  pleas.  But  counsel  for 
defendant  expressly  waived  the  declaring 
and  recording  of  said  verdicts  at  the 
time,  and  agreed  that  they  might  be  re- 
corded afterwards,  as  appears  in  this  bill 
of  exceptions,  and  all  the  facts  couHtltut- 
ittg  t)ueb  waivers  are  therein  set  forth." 
Under  section  1149  of  the  Penal  Code, 
when  tlie  Jury  have  returned  into  court, 
and  announced  that  they  nave  agreed  up- 
on a  verdict,  they  are  required,  through 
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their  foreman,  to  declare  such  verdict, 
and  under  section  1164^  of  the  Code,  when 
the  verdict  is  so  declared,  and  npon  an 
examination  by  the  court  it  appears  to  be 
correct  in  form,  It  must  then  be  recorded, 
etc.  In  this  case  these  verdicts  were  de- 
clared by  the  jury,  through  their  foreman, 
to  be  their  verdicts,  when,  in  response  to 
the  interrogatory  of  the  court,  the  fore- 
man announced  they  had  agreed  upon  a 
verdict,  and  handed  these  three  verdicts 
to  the  court  as  their  verdicts  upon  these 
special  pleas.  The  court  then  announced 
to  the  counsel,  and  in  the  presence  of  the 
jury,  the  contents  of  these  verdicts,  and, 
necessarily,  each  member  of  the  jury  knew 
what  the  verdicts  In  effect  declared.  In- 
deed, under  the  Instructions  of  the  court, 
the  jury  was  not  at  liberty  to  bring  in  a 
verdict  upon  these  pleas  In  any  other 
form.  After  all  these  proceedings  had 
tiiken  place,  defendant's  counsel  waived 
the  recording  of  the  verdicts  In  the  pres- 
ence of  the  jury;  and,  having  made  such 
waiver,  he  of  necessity  waived  the  declara- 
tion of  the  jury  that  It  was  their  verdict, 
which  the  statute  requires  to  be  made 
subsequently  to  the  record  of  the  verdict. 
In  the  case  of  People  v.  Gilbert,  57  Cat.  96, 
there  was  no  waiver,  nnd  the  verdict  was 
not  recorded  until  after  the  Jury  had  been 
discharged;  and,  while  the  proceeding 
was  irregular,  the  court  decided, especially 
In  the  light  of  sections  1404  and  1258  of  the 
Penal  Code,  that  no  error  existed  which 
would  justify  a  reversal  of  the  judgment. 
This  principle  of  Irregularity  of  procedure 
without  prejudicial  error  was  also  recog- 
nized and  approved  In  People  v.  Sprague, 
53  Cal.  494.  Section  1404  reads:  "Neither  a 
departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any 
pleading  or  proceeding,  nor  any  error  or 
mistake  therein,  renders  it  invalid,  unless 
it  has  actually  prejudiced  the  defendant, 
or  tended  to  his  prejudice,  in  respect  to  a 
substantial  right."  Section  1258:  "After 
hearing  the  appeal  the  court  must  give 
Judgment  without  regard  to  technical  er- 
rors or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the 
parties."  The  record  clearly  shows  that 
irregularities  existed  in  the  manner  in 
which  these  various  verdicts  were  re- 
turned Into  court;  irregularities  occa- 
sioned without  necessity,  and  which  could 
have  been  easily  avoided.  In  cases  of  fel- 
ony, and  especially  where  a  defendant  is 
charged  with  the  crimeof  murder,  the  only 
correct  procedure  is  to  adhei-e  strictly  to 
the  statute.  Any  other  course  1h  a  dan- 
gerous innovation,  which  generally  re- 
sults in  a  miscarriugeof  justice.  We  think 
the  irregularities  here  shown  do  not  affect 
the  validity  of  the  judgment,  and  are  such 
as  come  squarely  within  the  provisions  of 
the  Penal  Code  cited.  Let  the  Judgment 
be  afflrmed. 

We  concur:  McFari.and.J.;  Harrison, 
J. :  Paterbon,  J. ;  Db  Haven,  J. ;  Shabp- 
BTEIN,  J. 


'Pen.  Code,  if  1164,  provides:  "When  the  ver- 
dict given  is  such  as  the  court  may  receive,  the 
clerk  must  immediately  record  it  in  full  upon 
the  minutes,  read  it  to  the  jury,  and  inquire  of 
them  whether  it  is  their  verdict, "  eto. 
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Appeal  of  Kanb. 
(Supreme  Court  of  Monuma.    April  S,  1893.) 

IirSAinTT— JURISDICTIOX— Appbau 

1.  A  person  who  is  adjudged  Insane,  and  of 
whose  person  and  estate  a  gruardian  has  been  ap- 
pointed, is  a  "party  aggrieved"  by  the  order,  and 
may  appeal  therefirom  in  his  own  name. 

ii.  An  oraer  adjudging  a  person  insane  and 
appointing  a  guardian  is  appealable;  and  the 
right  is  not  affected  by  the  pendency  of  a  pro- 
ceeding under  Prob.  rne.  Act,  i  866,  which 
provides  that  an  insane  person  may  apply  to  the 
court  by  petition  "to  have  the  fact  of  his  restora- 
tion to  capacity  Judicially  determined. " 

8.  Act  March  0,  18»1,  (8t.  2d  Bess.  p.  310,) 
proTldes  that  the  clerk  of  the  district  court  may, 
u>  vacation,  grant  letters  of  guardianship  "where 
no  protests  or  objections  are  made  or  filed  there- 
to;" and  that  any  such  act  of  the  clerics  "shall  be 
binding  on  all  the  parties  interested  therein  un- 
til the  next  term  of  the  court  after  they  are  en- 
tered of  record,  when  they  shall  be  read  in  open 
court,  and  approved,  set  aside,  or  modified;  but 
antil  so  set  aside  or  modified  it  shall  have  the 
same  force  and  effect  as  if  done  by  the  coort. " 
Betd,  that  the  statute  does  not  give  the  olarks 
any  Judicial  power,  and  therefore  does  not  au- 
thorize a  clerk  in  vacation  to  adjudge  a  person 
Insane,  and  to  appoint  a  guardian. 

Appeal  from  district  court,  Mengber 
connty;  Frank  Hbnry,  Judge. 

Petition  by  D.  Driscoll  fur  the  appoint- 
ment of  a  guardian  of  tiie  person  and  es- 
tate of  William  Kane,  an  incompetent 
perHon.  An  order  was  made  by  cleric  of 
district  court  appoiotiDg  Drlscoli  guard- 
Ian.     Kane  appeals.     Kevcrsed. 

Thompson  &  Maddox,  for  appellant. 
Waterwa,n  &  Callaway,  for  respondent. 

Blakb,  C.  J.  The  following  petition 
ivaa  filed  April  15,  1891,  in  the  dlHtrlct 
court  of  the  sixth  judicial  district  of  the 
state  for  Meagher  county:  "To  the  Hon- 
orable Frank  Henky,  Judge  of  the  6tb 
Judicial  District  Court,  In  and  for  Mea- 
gher County,  Stateof  Montana:  The  peti- 
tion of  D.  Drisicoll,  of  said  county,  and 
state  of  Montana,  respectfully  shows  that 
he  is  a  friend  of  Wm.  Kane,  a  resident  of 
said  county  ut  Meagher.  That  the  said 
Wm.  Kane  is  the  owner  of,  possesaed  of, 
and  entitled  to  the  poHsesslou  ot,  that  cer- 
tain real  estate.  [Description.]  Tour 
petitioner  would  further  represent  tbut 
the  said  Wm,  Kane  is  a  man  about  60 
years  of  age,  and  ot  dissolute  habits,  and, 
as  your  petitioner  is  Informed  and  verily 
believes,  is  habitually  under  the  influunce 
of  intoxicating  liquors,  and  Is  in  the  habit 
of  using  opiates,  by  renson  of  which  his 
mind  has  become  greatly  Impaired,  and  Is 
therefore  mentally  Incompetent  to  exercise 
control  over  or  to  manage  either  his  own 
property  or  that  of  bis  brother,  Robert 
C.  Kane,  for  whom  he  is  acting  attorney. 
Wherefore  your  petitioner  prays  that  aft- 
er due  legal  procedure  had  In  thepremlses, 
your  honor  appoint  a  guardian  of  the 
person  and  estate  of  the  said  Wm.  Kane." 
The  clerk  of  the  court  upon  the  same  day 
made  an  order  that  the  case  be  beard 
upon  tbe  21st  day  of  April,  1S91,  in  the 
court-room  of  the  court-house  of  the 
county.  Tbe  notice  of  tbe  hearing  was 
served  by  the  sheriff  upon  Kane.  At  the 
time  and  place  which  had  been  appointed. 


Driscoll  was  represented  by  Ms  attorney, 
and  Kane  was  unable  to  appear  by  rea- 
son of  illness.  The  following  order  was 
then  made:  "  And  after  a  full  bearing  and 
examination  upon  said  petition.  It  duly 
appearing  to  said  clerk  that  the  said  Will- 
iam Kane  is  incapable  of  taking  careot 
himself  and  managing  his  property,  and 
that  It  Is  necessary  that  some  competent 
and  suitable  person  shotild  be  appointed 
guardian  of  his  person  and  estate:  and 
that  D.  Driscoll  is  a  fit  and  proper  person 
to  have  care  and  custody  of  the  aaid 
William  Kane,  and  the  management  of 
bis  property;  and  the  said  D.  Driscoll 
consenting:  It  is  hereby  ordered  that  tbe 
said  D.  Driscoll  be,  and  lie  is  hereby,  ap- 
pointed the  guardian  of  tbe  person  and  es- 
tate of  the  said  William  Kane,  and  that 
letters  of  gruardlanship  be  issued  to  him 
upon  bis  giving  a  bond  to  the  said  Will- 
iam Kane,  with  sufficient  sureties,  to  be 
approved  by  the  said  rIerK,  in  the  penal 
sum  of  $1,000,  conditioned  that  he  shall 
faithfully  execute  tbe  duties  of  his  trust 
according  to  law;  and  upon  bis  taking 
and  suliacrlbing  an  oath  that  be  will  per- 
form the  duties  ot  his  office  as  sucb  guard- 
Ian  according  to  law.  B.  W.  Bauqer, 
Clerk.  Dated  at  White  Sulphur  Springs, 
April  2l8t,  A.  D.  ISill."  Afterwards  Dris- 
coll executed  his  bond,  and  took  the  oath, 
according  to  law,  and  another  order  was 
made:  "State  of  Montana,  county  of 
Meagher— 88. :  D.  Driscoll  is  hereby  ap- 
pointed guaraian  ot  tbe  person  and  estate 
of  William  Kane,  an  Incompetent  person. 
Witness:  B.  VV.  Badokr,  Clork  of  the  Dis- 
trict Court  ot  Meagher  County,  Montana, 
with  the  seal  of  the  court  affixed,  tbe  sev- 
enth day  of  May,  1891.  [Seal.]  By  order 
of  the  court.  B.  W.  Badqer,  Ocrk." 
Kane  has  appealed  to  this  court  in  bis 
own  name. 

Driscoll,  as  the  guardian,  moves  to  dis- 
miss this  appeal  upon  these  grounds: 
That  Kane  Is  a  person  wholsducd  in  law, 
and  cannot  sue  or  be  sued,  and  Is  there- 
fore incumpetentto  appeal ;  that  the  order 
complained  of  Is  not  appealable;  that  tbe 
statutory  remedy  of  Kane  is  under  sec- 
tion 8i;0  of  the  probate  practice  act,  and 
that  an  action  Is  pending  lu  the  said  court 
for  the  revocation  of  the  order  appoint- 
ing Driscoll  to  be  the  guardian.  Kane  it 
an  aggrieved  party,  and  has  tbe  right  to 
appeal  in  his  own  name.  Shufflway  v. 
Shumway,  2  Vt.  839;  Angell  v.  Probate 
Court,  11  R.I,  187:  Cuneo  v.  Bessonl,  63 
Ind.524;  Allls  v.  Morton,  4  Gray,  63.  In 
the  last  case  the  appellant  was  tn.<<ane, 
and  an  Inmate  of  an  asylum,  and  appealed 
from  a  decree  ot  the  probate  Judge  ap- 
pointing the  respondents  his  guardians  in 
lieu  of  a  former  guardian,  who  bad  de- 
ceased. The  order  Is  appealable.  Inn»Mc- 
Farland's  Estate,  10  Mont.  44,5,  26  Pac. 
Rep.  185;  In  re  Dewar's  Estate,  10  Mont. 
422,  25  Pac.  Rep.  1025.  The  probate  prac- 
tlce  act  allows  an  Insane  person  to  ap- 
ply, by  a  petition,  to  the  district  court, 
"to  have  the  fact  of  his  restoration  to 
capacity  judicially  determined."  Section 
860.  The  appellant  has  availed  bimiielt 
of  this  statutory  privilege,  and  tbe  matter 
is  pending:  hut  this  does  not  ntr«>rt  In  any 
way  bis  right  to  appeal  from  tbe  orlg' 
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Inal  order  which  is  now  before  as.  The 
motion  to  diHiuiss  the  appeal  maiit  be  de- 
nied. 

Tlie  first  proceedltiKB  were  had  In  vaca- 
tion undpr  tlie  fallowing  provlsionB  of 
tlie  probate  practice  act :  "When it  In  rep- 
reaeuted  to  the  probate  [district]  Judge, 
npon  verified  petition  of  any  relative  or 
friend,  that  any  perBOii  is  insane,  or  from 
any  cause  mentally  incompetent  to  man- 
age his  property,  the  judge  must  canse  a 
notice  to  be  gi  ven  to  the eu pposed  Inconi  pa- 
tent person  of  the  time  and  place  of  hear- 
ing tiie  case,  not  less  than  five  days  before 
the  time  so  appointed,  and  such  person, 
if  able  to  attend,  must  be  produced  before 
him  on  the  hearing."  Section  304.  "Jf. 
after  a  full  hearing  and  examination  upon 
Bnch  petition,  it  appears  to  the  probate 
[dlHtrlct]  judge  that  the  person  in  ques- 
tion is  incapable  of  talking  care  of  hiiuseif 
and  nianatciug  bis  property,  he  must  ap- 
point a  guardian  of  his  person  and  eotate, 
with  the  powers  and  duties  in  this  chap- 
ters peel  fled."  Section  8«5.  The  iegislBtive 
aBKembly  of  the  state,  by  an  act  approved 
March  B,  1891,  conferred  npon  the  clerics  of 
the  district  courts  the  power,  in  vaca- 
tion, to  file  petitions  for  guardianship 
and  grant  letters  of  guardianship  "where 
nil  protcKts  or  objections  are  made  or 
filed  thereto."  St.  2d  Sess.  p.  319,  §  1.  The 
uecond  section  Is  as  follows:  "Any  act 
of  the  clerks,  as  contemplated  in  section 
1  of  this  act,  shall  be  binding  on  all  par- 
ties interested  therein  until  the  next  term 
of  the  court  after  they  are  entered  of  rec- 
ord, when  they  shall  tie  read  In  open 
court,  and  approved,  set  aside,  or  mod- 
iileil;  but  until  so  set  aHlde  or  modified  It 
flbail  have  the  same  force  and  effect  as  if 
done  by  the  court."  The  transcript  does 
not  show  that  any  of  the  acts  of  the  clerk 
of  the  court  below  were  ever  read  in 
open  conrt,  approved,  set  aside,  or  modi- 
lied  under  the  provisions  of  this  statute. 
We  do  not  think  that  the  legislative  as- 
sembly Intended  by  this  language  to 
clothe  the  clerk  of  the  district  court  with 
the  authority  to  hear  evidence  and  deter- 
mine that  the  person  "is  incapat>le  of 
taking  care  of  himself  and  of  managing 
liis  property."  This  Involves  the  exercise 
of  judicial  functions  which  must  precede 
the  appointment  uf  a  guardian.  The 
express  limitation  of  the  action  of  the 
clerk  to  matters  where  there  are  no  pro- 
tests or  objections  demonstrates  that 
there  was  no  intention  to  give  judicial 
powers  to  this  officer.  The  stntute  con- 
cerning the  Insane  must  receive  a  strict 
construction,  and  its  requirements  are 
mandatory.  Territory  v.  Sheriff,  6  Mont. 
29T.  12  Pac.  Rep.  662.  No  judicial  power 
of  this  grave  character  has  been  vested  in 
the  rlerk  of  the  district  court,  and  the 
lodge  thereof  has  the  sole  power,  under 
the  constitution  and  laws  of  the  state,  of 
drantingor  refusing  a  petition  like  that  of 
Drtsooll.  Const,  art.  8,  §§  1.  11,  18.  The 
adjudication  of  the  clerk  thereon  Is  a  nul- 
lity. It  Is  therefore  adjudged  that  the  or- 
der appealed  from  be  reversed,  and  that 
the  case  be  remanded  for  further  proceod- 
InRg. 

Hakwood  and  Vis  Witt,  J  J.,  concur. 


State  ex  rel.  Spat-pino  v.  Bbnton,  Dis- 
trict Judge. 

(Sttpreme  Court  of  Montana.     Feb.  8, 1898. ) 
Wkit  of  PRoniBiTios— Appointment  ot  Admin- 

I8TBATOK— KeMEDY   BY   APPEAI.. 

On  application  for  a  writ  of  prohibition  to 
restrain  a  district  judge  from  any  further  pro- 
ceedings in  tho  administration  of  an  intestate's 
estate,  it  appeared  that  intestate  died  in  the 
county  of  C. ;  that  be  left  property  in  the  coun- 
ties of  C.  and  L. ;  that  on  November  lltli,  O.,  ite 
public  administrator  oC  the  county  of  C,  Hied  a 
petition  for  letters  of  administration  on  the  es- 
tate; that  two  days  later  intestate's  sister  and 
heir,  a  resident  of  the  county  of  L.,  filed  a  peti- 
tion in  that  county  for  letters  of  administration 
to  8.,  her  husband;  that  a  notice  was  given  tbat 
the  hearing  of  the  petition  of  D.  was  set  for  No- 
vember 21st,  in  the  county  of  C. :  that  after  no- 
tice that  the  bearing  of  the  petitions  of  intes- 
tate's sister  and  S.  was  set  for  November  '.25th, 
in  the  county  of  L.,  the  Intestate's  sister  tiled 
objections  to  the  hearing  in  the  county  of  C, 
and  it  was  postponed  to  November  28th;  that  the 
court  in  L.  county  appointed  S.  administrator; 
tbat  supplemental  objections  were  filed  to  the 
hearing  in  the  county  of  C. ,  on  the  grounds  that 
the  court  in  the  county  of  L.  had  adjudged  that 
intestate  was  a  resident  of  that  county,  and  had 
appointed  8.  administrator;  that  the  court  in  C. 
couuty  adjudged  that  intestate  was  a  resident  of 
that  county,  and  appointed  D.  administrator; 
and  that  subsequently  the  court  of  the  county  of 
C.  bad  refused  to  order  D.  to  account  to  8.,  and 
bad  directed  D.  to  sell  the  property.  The  record 
did  not  show  the  evidence  from  which  each  court 
determined  that  the  intestate  was  a  resident  in 
its  jurisdiction.  Held,  that  the  writ  should  not 
issue  at  the  instance  of  8.,  as  it  did  not  appear 
from  the  record  that  the  court  in  the  county  of 
C.  was  without  jurisdiction  to  appoint  the  ad- 
ministrator, and  as  the  relator  bad  an  adequate 
remedy  by  appeal.    Db  Witt,  J.,  dissenting. 

Petition  by  the  state  ex  rel.  William  L. 
Spalding  for  a  peremptory  writ  of  prohi- 
bition to  command  Charles  H.  Benton, 
district  judge  of  the  eighth  judicial  dis- 
trict, to  desist  and  refrain  from  any  fur- 
ther proceedings  in  the  matter  of  the  ad- 
mlnistrntion  ot  the  estate  of  Frederick  S. 
Fish,  deceased.  Oil  motion  of  respondent, 
the  petition  was  dismissed. 

McCoanell,  Clayhfrff  Jt  Giiun,  tor  peti- 
tioner. Doiifflus  Martin  and  Leslie  <fi 
Downing,  for  respondent. 

Bi.AKK,  C.  J.  This  is  an  application  to 
the  conrt,  upon  the  relation  ot  William  S. 
Spulding,  for  a  peremptory  writ  of  prohi- 
bition to  command  the  jndge  of  the  dis- 
trict court  of  the  eighth  judicial  district  of 
the  state  to  desist  and  refrain  from  any 
further  proceedings  in  the  matter  of  the 
administration  of  the  estate  of  Frederick 
•S.  Fish,  deceased.  The  following  facts 
are  recited  in  the  aflidavit  and  exhibits 
which  have  been  filed  :  Said  Fish  died  In- 
testate November  3, 1801,  in  the  county  of 
Cascade,  in  this  state,  and  left  property 
In  sHid  county,  and  also  in  the  county  ot 
Lewis  and  Clarke.  His  heirs  at  law  are- 
two  sisters,  i>arah  E.  Spulding,  a  resident 
of  the  county  of  Lewis  and  Clarke,  and- 
Louisn  M.  Curtis,  a  resident  of  the  state- 
of  Ohio.  Samuel  B.  Dean  was  the  public 
administrator  of  the  county  of  Cascade 
during  the  timss  which  are  mentioned  In- 
the  papers,  and  filed  November  11,  1891,  In- 
the  district  court  of  that  county  ji  peti- 
tion for  letters  of  administration  upon' 
said  estate.    Two  days  thereafter  Suxalk 


Digitized  by 


Lnoogle 


426 


PACIFIC  BEPOBTER.  Vol,.  29. 


(Moot. 


E.  Spalding  filed  ]n  the  district  court  ol 
said  county  o(  Lewis  and  Clarke  her  peti- 
tion that  letters  of  administration  upon 
said  estate  be  issued  to  William  S.  Spald- 
ing, her  huRband.  William  S.  Spalding 
filed  at  the  same  time  bis  petition  for  let- 
ters of  admiomtration  upon  said  estate. 
A  notice  was  given  November  11, 1891,  by 
the  clerk  of  the  district  court  of  Cascade 
county,  that  a  hearing  of  the  petition  of 
Dean  was  set  for  the  21st  day  of  Novem- 
ber, 1891.  A  notice  was  also  given  No- 
vember 13, 1891,  by  the  clerk  of  the  district 
court  of  Lewis  and  Clarke  county,  that  a 
hearing  of  the  petitions  of  Sui'nh  E.  Spald- 
ing and  William  8.  Spalding  was  set  for 
the  2.5th  day  of  November,  ls91.  Prior  to 
November  21, 1891,  Sarah  15.  Spalding  filed 
her  objections,  in  writing,  in  the  district 
court  of  Cascade  county,  to  the  appoint- 
ment of  Dean  as  the  administrator  of  the 
estate,  and  asHigncd  these  grounds  there- 
for: "(1)  That  the  claim  of  Dean,  as  the 
public  administrator,  in  the  premises 
was  subsequent  to  her  right,  and  that  of 
her  appointee,  the  said  William  S.  Spald- 
ing. (2)  That  this  court  has  no  Jurisdic- 
tion to  grant  letters  of  administration  to 
said  Sniuuel  R.  Dean,  as  public  adminis- 
trator, because  the  time  fixed  by  section 
55  of  the  second  division  ol  the  Compiled 
Statutes  ol  Montana  for  the  issuance  of 
letters  to  the  public  admiuistrators  has 
not  expired.  (3)  Because  this  objector, 
and  her  appointee,  William  S.  Spalding, 
bad  made  application  for  letters  of  ad- 
ministration upon  the  estate  of  Frederick 
S.  Fish,  deceased,  as  shown  by  their  peti- 
tion, the  order  of  the  court  fixing  the  day 
tor  the  hearing  of  said  petition,  and  the 
'  notice  given  of  said  hearing,  certified 
copies  of  all  of  which  are  hereto  attached 
and  made  a  part  hereof.  (4)  Because 
said  Frederick  S.  Fish,  deceased,  is,  and 
was  at  the  time  of  his  death,  a  resident  of 
Lewis  and  Clarke  county,  Montana,  and 
left  both  real  and  personal  property  situ- 
ate therein.  Wherefore,  and  for  the  fore- 
going reasons,  this  objector,  Sarah  E. 
Spalding,  prays  that  the  petition  and  ap- 
plication of  said  Samuel  R.  Dean  for  letters 
of  adminiHtrationupon  the  estate  of  Fred- 
erick S.  Fish,  deceased,  be  dismissed  and 
denied."  While  these  matters  were  pend- 
ing, the  judge  of  the  district  court  of  Cas- 
cade county,  upon  the  application  of 
Sarah  E.Spalding,  made  an  order  con  tiuu- 
ing  the  hearing  of  the  petition  of  Dean 
until  the  28th  day  of  November,  1891.  The 
district  court  of  the  county  of  Lewis  and 
Clarke,  at  the  hearing  of  the  petitions  of 
Sarah  E.  Spalding  and  "Williani  S.  Spald- 
ing, made  an  order  appointing  William  8. 
Siiiilding  the  administrator  of  the  estate. 
Afterwards,  Sarah  E.  Spalding  filed  in  the 
district  court  of  Cascade  county  supple- 
mental objections  to  the  petition  of  Dean 
for  letters  ol  administration  upon  the  es- 
tate, and  alleged:  "(1)  That  the  above- 
entitled  court  has  no  Jurisdiction  or  pow- 
er to  grant  letters  to  Samuel  It.  Dean,  tor 
the  reason  that  the  district  court  ol  the 
first  Judicial  district  of  the  state  of  Moo- 
tana,  in  and  tor  the  county  of  Lewis  and 
Clarke,  has  by  Its  Judgment  determined 
that  Frederick  S.  Fish,  deceased,  was  a 
resident  of  Lewis  and  Clarke  county  at 


the  time  of  his  death,  aud  has  further,  by 
Its  judgment,  appoiuted  W.  S.  Spaldlne 
as  administrator  of  the  estate  of  said 
Frederick  S.  Fish,  deceased,  a  certifled 
copy  of  which  is  hereto  annexed  and 
made  a  part  of  this  petition.  (2)  And  tbe 
objector,  Sarah  E.  Spalding,  hereby  pre- 
sents said  order  and  judgment,  a  certified 
copy  of  which  is  hereto  attached,  as  iin 
objection  to  the  appointment  of  Samuel  R. 
Dean  as  the  administrator  of  said  CHtate 
of  Frederick  S.  Fish,  deceased.  Where- 
fore, your  petitioner  prays  that  the  appli- 
cation and  petition  of  said  Samuel  II. 
Dean  for  letters  of  administration  upon 
the  estate  ol  Frederick  S.  Fish,  deceased, 
be  dismissed."  The  objections  were  over- 
ruled, and  the  district  court  of  CaHi-adi! 
county  made  an  order  November  28, 1>>;H. 
tor  the  appointment  of  said  Dean  &s  such 
administrator.  A  motion  was  filed  iu 
said  court  for  an  order  requiring  Dcnn  t<t 
account  for,  pay,  and  deliver  the  prujierty 
belonging  to  said  estate  which  was  io  his 
handH,  or  under  his  control,  to  William  S. 
Spalding,  as  such  administrator.  ThiH 
motion  was  overruled  without  ijrejudicf 
to  the  right  ot  William  S.  Spaldiug  to 
make  anctther  application  of  like  charac- 
ter. It  appears  from  the  inventory  and 
appraisement,  which  were  filed  in  the  dis- 
trict court  of  Cascade  county,  that  said 
Fish  left  therein  personal  property  of  the 
value  of  $2,100.50.  The  district  court  of 
Cascade  county  has  made  an  order  direct- 
ing the  sale  ot  this  property,  and  Dean,  as 
the  administrator  of  said  estate,  has  pub- 
lished notices  that  ho  will  sell  a  certain 
portion  thereof  on  the  6th  day  of  Febru- 
ary, 1892.  It  is  alleged  in  the  affidavit 
that  tbe  district  court  of  Cascade  county 
win,  unless  a  writ  of  prohibition  be  is- 
sued, continue  to  do  and  perform  all  Judi- 
cial acts  In  the  administration  of  the  es- 
tate. In  the  order  for  the  appointment 
of  Dean  as  such  administrator,  it  Is  ad- 
judged and  decreed  that  said  Fish  "was a 
resident  of  the  county  of  Cascade,  state 
of  .Montana,  at  the  time  of  bis  death; 
and  that  he  left  estate  In  the  said  county 
of  Cascade,  and  within  the  jurisdiction  of 
this  court."  The  order  appointing  said 
Spalding  to  be  such  administrator  also 
adjudges  and  decrees  thatsald  Fish"  wasa 
resident  of  Lewis  and  Clarke  county  at  the 
time  of  his  death  ;  and  that  he  left  estate 
in  the  said  county  of  Lewis  and  Clarke, 
and  within  tbe  jurisdiction  of  this  court.' 

The  counsel  for  tbe  respondent  has 
moved  to  quash  the  writ  for  ciie  following 
reasons:  That  the  relator  has  a  plain, 
speedy,  and  adequate  remedy  by  appeal; 
that  no  appeal  has  been  taken  from  tiie 
order  apnointing  Dean  to  be  the  adminii>- 
trator;  that  the  want  of  Jurisdiction  has 
not  been  pleaded  In  the  district  court  of 
the  eighth  Judicial  district;  and  that  no 
cause  of  action  has  been  stated. 

The  Code  of  Ovil  Procedure  declares 
that  the  writ  of  prohibition  "arrests  the 
proceedings  ol  any  tribunal  •  •  *  when 
such  proceedings  are  without  or  in  excess 
ot  tbe  jurisdiction  ot  such  tribunal. 
•  •  •"  Section  579.  This  writ  "may 
be  issued  by  any  court  •  •  •  to  an  in- 
terior tribunal  •  •  •  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate 
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remedy  Id  the  ofdinary  conrae  of  law." 
Section  580.  Are  the  foregoing  proceedings 
of  the  district  court  of  Cascade  county 
without  or  in  excesn  of  its  jurisdiction? 
It  will  be  observed  upon  an  examination 
of  the  records  that  there  is  a  conHict  in  the 
orders  of  the  respective  courts  concerning 
the  jurisdictional  fact  of  the  residence  of 
Fish,  at  thn  time  of  his  death.  The  evi- 
dence which  was  submitted  to  both  tri- 
bunals, and  upon  which  the  jurisdiction  to 
appoint  au  administrator  is  founded.  Is 
not  before  us,  and  we  are  unable  to  de- 
cide this  fundamental  propoHitlon.  The 
udministratlou  of  the  estate  of  Fish  was 
within  the  jurisdiction  of  one  district 
court  only,  and  could  not  be  lawfully  ad- 
ministered under  the  supervision  of  these 
two  tribunals  for  the  counties  of  Cascade 
and  Lewis  and  Clarke,  which  constitute 
separate  and  distinct  judicial  districts. 
This  la  not  asubject  of  concurrent  jurisdic- 
tion of  the  district  courts  of  those  counties. 
Our  statute  and  the  authorities  concur 
respecting  the  use  and  extent  of  this  writ. 
Mr.  Justice  Gray,  in  Smith  v.  Whitney,  IIC 
C.  8.  167,  6  Sup.  Ct.  Rep.  670.  said :  "  A. 
writ  of  prohibition  is  never  to  be  issued 
unless  it  clearly  appears  that  the  inferior 
coort  Is  abont  tu  exceed  its  jurisdiction. 
It  cannot  be  made  to  serve  the  purpose  of 
a  ■writ  of  error  or  certiorari  to  correct  mis- 
takes of  that  court  In  deciding  any  ques- 
tion of  law  or  fact  within  its  jurlgdictlun. 
*  *  *  It  is  often  said  that  the  granting 
or  refusing  uf  a  writ  ot  pruhlbition  Is  dis- 
cretionary, and  therefore  not  the  subject 
of  a  writ  of  error.  That  may  be  true, 
where  there  is  another  legal  remedy,  by 
appeal  or  otherwise,  or  where  the  ques- 
tion of  the  jurisdiction  of  the  court  whose 
action  is  sought  to  be  prohibited  is  doubt- 
ful, or  dependn  on  facts  which  are  not  made 
matter  of  record,  or  where  a  stranger,  as 
he  may  in  England,  applies  for  the  writ  of 
prohibition."  Chief  Justice  Shaw, in  Wash- 
burn V.  Pbllllps,  2  Mete.  (Mass.)  299,  said: 
"Unless  it  appears  upon  the  face  of  the 
proceedings  thattbe  court  has  no  jurisdic- 
tion ut  any  part  of  the  subject-matter  of 
these  charges,  it  is  not  a  case  for  a  pro- 
hibition. *  Mr.  Shortt,  in  taia  treatise  on 
Extraordinary  Remedies,  says:  "if  the 
existence  or  non-existence  of  Jurisdiction 
depends  on  contested  facts  which  the  in- 
ferior tribunal  is  competent  to  Inquire  In- 
to and  determine,  a  prohibition  will  not 
be  granted;  though  the  superior  court 
sbonid  be  of  opinion  that  the  questions  of 
fact  have  been  wrongly  determined  by  the 
coort  below,  and.  If  rightly  determined, 
would  haveonsted  thejnrisdlctlon.  •  •  • 
And  if,  upon  the  record  stating  the  facts, 
it  be  admitted  that  the  judge  below  has 
wrongly  decided  on  the  fact  on  which  bis 
jorisdictlon  depends,  so  that  the  high 
court  can  see  undoubtedly  that  he  had  not 
jurisdiction,  a  prohibition  will  be  grant- 
ed." See,  also,  8  Bl.  Conim.  112;  High, 
Extr.  Rem.  (2d  Ed.)  §§  771,  772,  and  cases 
cited. 

We  have  already  asserted  that  we  can- 
not say,  from  an  Inspection  ot  the  record, 
that  the  district  court  for  the  county  of 
Cascade  has  proceeded  to  act  without  or 
In  excess  of  its  jurisdiction.  It  is  the  con- 
tention of  the  applicant  that  the  district 


court  for  the  county  nt  Lewis  and  Clarke 
has  the  excloslve  jurisdiction  of  thead< 
ministration  of  this  estate,  because  the  or- 
der for  the  appointment  of  Spalding  was 
made  prior  to  that  appointing  Dean,  and 
that  this  fact  was  properly  presented  be- 
fore  the  district  court  lor  the  county  of 
Cascade,  and  disregarded.  It  is  main- 
tained, on  the  other  hand,  that  Fish  died 
within  the  county  of  Cascade,  and  that 
the  first  petition  fur  letters  of  administra- 
tion was  filed  In  the  district  court  thereof, 
and  jurisdiction  of  the  matter  was  thereby 
acquired.  Can  any  ot  these  propositions 
be  upheld?  The  applicant  relies  upon  the 
case  of  Holmes  v.  Railroad  Co.,  fSawy. 
380,  9  Fed.  Rep.  229.  Judge  Sawyeh, 
among  other  things,  said :  "The  appoint- 
ment of  an  administrator  of  an  estnte, 
while  there  is  already  a  legal  administra- 
tor. Is  void.  The  title  to  all  the  estate 
having  already  vested  In  the  existing  ad- 
ministrator for  the  purposes  of  administra- 
tion, there  Is  no  estate  in  existence  which 
can  vest  in  the  second  appointee  by  virtue 
of  his  appointment.  There  is  no  subject- 
matter  upon  which  he  can  act."  The 
learned  judge  further  said:  "In  this  caf>e, 
in  my  judgment,  the  county  court  of  Mult- 
nomah county  had  jurisdiction,  upon  the 
petition  filed,  to  hear  evidence,  and  Inquire 
into,  determine,  and  adjudge  the  fact  of 
inhabitancy  of  Perkins  at  or  inimedlHtely 
before  his  death  :  and  having  made  the  In- 
quiry, and  determined  and  adjudged  the 
fact, the  judgment  is  'conclusive  on  all  the 
world,'  and  "puts  au  end  to  the  Inquiry 
concerning  the  fact  by  deciding  it.'  The 
petition  for  the  appointment  of  an  admin- 
istrator, and  the  proceedings  thereon,  are 
In  the  nature  of  proceedings  in  rem.  'All 
the  world  was  a  part.v' to  the  proceedings, 
and,  consequently,  all  the  world  is  es- 
topped by  the  adjudication  thereon.  Orlg- 
non's  Lessee  v.  Astor,  2  IIow.  SUS."  Some 
of  the  circumstances  which  appear  in 
Holmes  v.  Railroad  Co.,  supra,  should  be 
rememb«red.  One  Perkins  was  drowned 
November  16, 1878,  and  upon  a  petition, 
which  was  regular  In  form,  one  DavlH  was 
appointed  December  16. 187S,  the  adminis- 
trator ot  theestateof  the  deceased  person, 
by  the  county  court  ot  Multnomah  coun- 
ty, and  this  order  was  never  revoked. 
Davis,  as  such  administrator,  commenced 
January  2,  ]S79,an  action  to  recover  dam- 
ages on  account  of  the  death  of  Perkins, 
which  is  alleged  to  have  been  caused  by 
the  negligence  of  the  company.  A  final 
judgment  for  the  company  was  entered 
March  31.  1879,  and  atfirmed  August  11, 
1879,  by  the  supreme  court  of  the  state  of 
Oregon.  Afterwards,  one  Holmes  was  ap- 
pointed September  17,  1879,  the  adminis- 
trator of  the  estate  of  said  Perkins,  by  the 
county  court  of  Jackson  county.  An  ac- 
tion was  then  brought  by  Holmes,  asauch 
administrator.  In  the  circuit  court  of  the 
United  States,  for  the  same  cause,  and 
Judgment  was  entered  against  the  com- 
pany tor  the  sum  of  ¥4,900.  It  was  therein 
adjudged  that  Holmes  was  not  entitled  to 
carry  on  this  litigation,  and  that  the  ap- 
pointment of  Davis  to  be  the  administra- 
tor was  valid.  The  case  does  not  enlighten 
us  respecting  this  Inquiry,  and  the  general 
observations  of  Judge  Sawyub  are  inap- 
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pHeableto  the  facts  betni-e  as.  There  is 
i)ot  an  intimation  in  his  opinion  that  the 
coonty  court  of  Multnuinnh  county  was 
rigbcfnily  in  the  exerciHe  of  thejurisdlction 
ol  tbe  estate  of  said  Perliins,  by  reason  of 
the  prior  anpointnient  of  Davis  ab  the  ad- 
uiiniHtrator.  Tbe  case  of  Uolnies  v.  Rail- 
road Co.,  supra,  Is  not  referred  to  by 
Mr.  Freeman  in  bis  treatise  on  Judf;- 
ments.  Mr.  Blaclc  cites  it  in  support  of 
a  proposition  upon  another  subject.  It 
is  a  familiar  rnle  in  both  civil  and  crim- 
inal cases,  that  tbe  trlhaoal  which 
first  acquires  jurisdiction  retains  it  to 
the  exclusion  of  another  court,  which 
might  have  acted  If  its  process  Lad  been 
invoked.  Taylor  v.  Tnintor,  16  Wall.  366 ; 
Bisb.  St.  Crimes,  §  164;  Brown,  Jur.  §95; 
Withers  v.  Denmead,  22  Md.  135:  Miller 
V.  Commissioners,  119  Mass. 485;  Mason  v. 
PiKgott,  11  111.85;  Sharon  v.  Sharon,  84 
Oal.  424,  23  Pac.  Rep.  IIOU.  The  district 
court  for  Cascade  county  first  obtained  Ju- 
risdiction by  the  filing  of  the  petition  of 
Dean,  but  this  fact  does  not  determine  the 
chief  question  which  is  involved  on  this 
application.  Was  said  Fish,  at  the  time 
of  his  death,  a  resident  of  the  county  of 
Cascade  or  the  county  of  Lewis  and  Clarke? 
The  main  proposition  upon  which  the 
applicant  builds  his  argument  does  not 
appear  to  be  supported  by  the  authori- 
ties. In  Roderigas  v.  Institution,  63  N. 
Y.  463,  Judge  Earl,  for  the  court,  said : 
"Surrogates'  courts  are  courts  of  lim- 
lte<l  and  special  Jurisdiction,  and  yet 
their  Jurisdiction  to  grant  administra- 
tion upon  the  estates  of  deceased  persons 
is  general  and  exclusive.  No  other  courts 
i:an  net  and  discharge  the  same  functions. 
Before  their  proceedings  can  have  any 
validity  or  confer  any  authority,  they 
must  have  Jurisdiction  to  act.  and  this  is 
true  of  ail  courts.  No  court,  no  matter 
how  general  its  Jurisdiction  may  be, 
which  proceeds  without  Jurisdiction  in 
the  particular  case,  can  make  a  valid  rec- 
ord, or  confer  any  rights."  Mr.  Black, 
In  his  treatise  on  .Tudgments,  writes:  "In 
most,  if  not  nil,  of  the  states.  It  is  now  a 
well-settled  rule  that  the  Judgments  or  or- 
ders of  the  probate  court,  when  acting 
within  the  scope  of  its  peculiar  Jurlsdic- 
tlon,  are  flnol  and  con'-lusive  upon  the 
parties  and  privies  (and  when  the  adjudl- 
<atl<)n  Is  In  rem,  then  upon  all  persons) 
until  reversed  or  set  aside  by  some  ap- 
propriate proceeding,  and  not  open  to 
collateral  attack  or  re-examlnation  in  the 
nuineoranyothercourt."  Volume  2,  8  633, 
and  casus  cited.  We  are  asked  by  the  ap- 
plicant to  enforce  these  principles  by  hold- 
ing that  the  order  made  by  the  district 
court  of  the  first  Judicial  district  for  the 
appointment  of  Spalding  as  such  adminis- 
trator could  not  he  Inquired  into  by  the 
district  court  of  the  eighth  Judicial  dis- 
trict, which  was  thereby  ousted  of  its  Ju- 
risdiction in  the  matter.  The  learned 
author  adds  these  words,  which  state 
clearly  the  law  upon  this  subject:  "But 
It  must  always  be  remembered  that  In  or- 
der to  the  conclusiveness  of  a  probate  de- 
tree, — as  in  the  cnse  of  a  sentence  emanat- 
ing from  any  other  tribunal,— it  Is  abso- 
lutely necessary  that  the  court  should 
nave  possessed  Jurisdiction.    There  must 


he  jurisdiction  ot  the  subject-matter  of  the 
proceeding. "  In  Beckett  v.  8«;lover,  7  Cal. 
236,  Mr.  Justice  Heydenfeldt,  for  the 
court,  said:  "The  law  is  compelled  to 
adopt  some  rule  for  determining  when 
this  grant  snail  be  made;  and,  as  tbe 
deceased  could  not  have  been  a  resident 
of  two  or  more  counties  at  the  same  time, 
the  law  makes  bis  residence  at  the  time  of 
his  death  the  test  by  which  to  detern^ine 
tbe  place  wberethe  grant  should  be  made. 
•  *  *  When,  therefore,  the  death  has 
occurred,  and  tbe  probate  court  of  the 
proper  county  gives  proper  notice,  the 
heirs  and  creditors  are  bound  to  know 
the  proceedings.  But  both  parties  Inter- 
ested are  not  t)ound  to  know  anything  ot 
the  proceedings  of  a  court  that  has  no  ju- 
risdiction, becausethefacts  giving  jurisdic- 
tion do  not  exist.  The  persons  interested 
cannot  be  required  to  watch  the  proceed- 
ings of  all  the  probate  conrta  of  the  state, 
at  all  times.''  In  Fisher  ▼.  Bassett.  9 
Leigh,  134,  President  Tuckkr  said :  "Now, 
I  think  the  principles  of  law,  and  the  rea- 
son and  convenience  of  tbe  thing,  all  con- 
spire to  prove  that  the  court  ot  general  ]n- 
rlsdlctlon,  upon  application  for  adminis- 
tration. Is  not  concluded  by  a  grant  of 
administration  by  a  court  having  no  jnris- 
dlctlon.  For  it  Is  a  universal  rule  that  no 
man's  riglit  of  action  (and  such  is  an  ap- 
plication fur  admlnlitratinn)  can  t>e 
barred  or  Impeded  by  a  proceeding  to 
which  he  is  not  a  party.  And  if  the  gen- 
eral court  could  not  grant  administration 
to  the  person  really  entitled  to  It,  because 
the  hustinKs  court,  without  Jnriacliction, 
had  granted  it  to  another,  the  party  enti- 
tled would  be  barred  and  precluded  of  hia 
rights  by  a  sentence  which  he  bad  no 
opportunity  of  contesting.  »  •  •  But 
where  one  of  the  courts  has  jurisdiction, 
and  the  other  has  not.  there  can  be  no 
reason  to  doubt  that  that  which  is  grant- 
ed by  the  court  having  jurisdiction  is 
valid,  and  that  which  emanates  from  the 
court  having  no  jurisdiction  Is.  as  to  the 
former,  a  nullity.  So,  although  the  latter 
Is  first  granted,  yet,  upon  application  to 
the  propter  Jurisdiction,  that  Jurisdiction 
must  treat  as  a  nullity  the  Intruaion  of 
a  tribunal  having  no  Jurisdiction."  In 
Sharon  v.  Sharon,  supra,  Mr.  Justice 
Fox,  as  the  organ  ot  the  court,  said: 
"The  record  shows  that  the  circuit  conrt 
of  the  United  States  (the  court  in  which 
such  action  was  brought)  acquired  Juris- 
diction of  the  persons  and  8ul)Ject-iuatter 
before  the  commencement  of  this  action. 
Ciinseqnently,  no  matter  when  its  Judg- 
ment was  rendered,  whether  before  or 
after  the  date  of  the  judgment  of  any 
other  tribunal  subsequently  acqulrluK  Ju- 
risdiction over  the  sanie  persons  and  sub- 
ject-matter, the  final  Judgment  in  that 
case  became  binding  and  conclusive,  as  to 
that  subject-matter,  upon  all  persons  and 
upon  all  other  courts  and  tribunals  what- 
soever." See.alsti,  the  cases  therein  cited. 
We  have  referred  to  this  opinion,  which  is 
not  directly  In  point,  to  show  that  in 
cases  of  concurrent  Jurisdiction  the  date  of 
the  rendition  of  the  Judgment  is  Immate- 
rial. It  is  not  apparent  upou  tiie  record 
that  the  district  court  of  the  eighth  judi- 
cial district  is  without  jurisdiction,  and 
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w»  are  tberefore  of  opinion  that  It  la  not 
a  proper  case  for  the  Issuance  of  a  writ  of 
pmhlbttion. 

We  can  suHtain  our  action  upon  tbe 
ground  ttaat  tbe  parties  wlio  were  ag- 
grieved by  the  appointment  of  Dean  as 
the  adminiHtratur  of  the  estate  of  Fisb 
bad  an  adequate  remedy  by  an  appeal  to 
this  cuart.  Mr.  and  Mrs.  Spalding  had 
notice  of  the  flllnR  of  tlie  petition  of  Dean 
for  letters  of  administration;  they  filed 
subsequently  their  petitions, in  relation  to 
these  letters,  in  the  district  court  of  the 
eoanty  of  IJewIs  and  Clarke;  they  ap> 
peured  before  the  district  court  of  Cnscads 
county,  and  filed  their  objections  to  the 
granting  of  the  petition  of  Dean,  and  pro- 
cured a  postponement  of  the  hearing 
therein;  In  compliance  with  their  requests 
tlie  letters  of  administration  were  issued 
to  William  8.  Spalding;  they  appeared 
again  before  the  district  conrt  for  the 
county  of  Cascade,  and  filed  supplemental 
objections,  and  also  a  transcript  of  the  pro- 
ceedings in  this  matter  in  the  district 
court  of  the  county  of  Lewis  and  Clarke; 
atierwards  the  order  appointing  Dean  to 
be  Hucb  administrator  was  made.  We 
reiterate  that  the  errors  of  the  district 
court  of  the  eighth  Judicial  district  In 
these  proceedings  could  hare  been  correct- 
ed by  resorting  to  the  statutory  remedies. 
Code  Civil  Proc.  §580.  snpra;  VValcott  v. 
Wells,  (Nev.)  24  Pac.  Rep.  3R7,  and  cases 
cited:  Ex  parte  Pennsylvania,  109  D.  8. 
174,3  8np.  Ct.  Rep.  W;  State  ▼.  Cory,  35 
Minn.  17X,  28  N.  W.  Rep.  217.  It  la  ordered 
that  the  motion  be  sustained,  and  that 
thH  petition  be  dismissed. 

Hakwood,  J.,  concurs. 

De  Witt.  J.,  (difsenttaff.)  Tbineasedoes 
not  present  a  conflict  between  two  courts 
of  i-oncorrent  Jurisdiction,  each  seeking  to 
obtain  Jurisdiction  over  the  same  subject- 
matter.  The  adjudicated  cases  upon  ques- 
tions of  concurrent  jurisdlctioo  are  not 
In  point.  One  conrt  only  has  jurlKdIction 
to  administer  upon  the  estate  of  Fish, 
deceased,  and  that  court  has  exclusive 
jurisdiction.  Under  the  facts  of  tbis  case, 
the  court  which  had  jurisdiction  was  the 
court  of  the  county  in  which  the  deceased 
was  a  resident  at  tlie  time  of  biadentta. 
Section  6,  Prob.  Pr.  Act. 

The  opinion  of  the  majority  of  this  court 
cites  anthorltiea  to  the  effect  that  the 
writ  of  prohibition  will  not  lie,  nnleas  it 
appears  that  the  district  court  of  Cascade 
connty  had  not  Jurisdiction  to  appoint 
Dean  asadminlstrator.  To  this,  of  course, 
I  agree.  But  had  the  Cascade  county 
court  jurisdiction?  Let  us  take  the  point 
of  view  uf  that  conrt  on  the  2Stb  day  of 
November,  18S1.  On  that  dny  an  applica- 
tinn  was  to  be  beard  asking  the  appoint- 
ment of  Dean  as  administrator.  On  that 
liearingit  was  shown  to  that  court,  by  a 
Certified  copy  of  the  order,  that  on  Novem- 
lM;r25, 1891,  W.  S.  Spalding  was  appointed 
adnilnislrator  of  the  eatate  by  the  Lewis 
and  Clarke  county  court.  On  November 
28, 1891, tbe  Cascade  conrt  either  had  juris- 
<ilction  to  appoint  Dean  administrator, 
or  It  had  not.  There  was  no  concurrent 
Iprlgdiction  between  it  and  the  Lewis  and 
Clarke  court.   The  latter  court  bad  acted.. 


It  had  appointed  Spalding.  Its  lurlsdfe- 
tlon  a ppolntinK  Spalding  of  necessity  in- 
cluded the  jurisdictional  fact  that  the 
deceased  was  a  resident  of  JLiew  Is  and  Clarke 
county  nt  the  time  of  his  death.  The  Cas- 
cade court  was  met  upon  the  hearing  of 
November  28,1891,  with  the  judgment  of 
the  Lewis  and  Clarke  conrt  appointing 
Spalding,  and  thus  determining  that  de- 
ceased was  a  resident  of  Lewis  and  Clarke 
county  at  the  time  of  bis  death.  This 
judgment  of  the  Tiowia  and  Clarke  court 
wasnot  attacked.  TbRJurisdictionof  that 
conrt  Is  not  assailed.  Therefore,  its  Juris- 
diction la  admitted ;  the  validity  of  its 
Judgment  Is  necessarily  conceded.  If  this 
be  true,— if  one  conrt  only  bad  jurisdiction, 
and  if  the  jurisdiction  of  the  Lewis  and 
Clarke  conrt  is  thus  conceded,  as  it  mnat 
be  in  the  premises,  what  jurisdiction  had 
the  Cascade  court?  Absolutely  none,  as 
R  matter  of  connie.  The  court  in  which 
the  administrator  is  first  appointed,  as 
long  as  that  appointment  is  not  attacked 
has  jurisdiction  to  the  esdnsion  of  anothei 
court,  even  though  tbe  application  ro 
appointment  was  first  filed  In  the  other 
court.  Therefore  the  order  of  the  Cascade 
court,  appointing  Dean  as  administrator, 
was  without  jurisdiction,  and  It  was  void 
This  Is  the  view  of  the  adjudicated  casec 
See  Holmes  v.  Hallway  Co.,  7  Sawy.  8S(), 
9  Fed.  Rep.  229;  Preero.  Judgro.  §  608; 
Irwin  V.  Scrlher,  18  Cal.  .500;  Griffith  v. 
Fracler,  8  Cranch,  9;  Haynns  v.  Meeks,  20 
Cal.  288;  2  Black.  Jndgm.  S  808;  Ryno'a 
Ex'r  V.  Ryno's  Adm'r,  27  N.  J.  Eq.  522; 
Oh  Chow  V.  Brockway.  (Or.)  28  Pac.  Rep. 
384;  Giddings  v.  Steele,  28  Tex.  749;  An- 
drew  V.  Avory,  14  Qrat.  238;  Crossw 
Ex'rs,  5  48;  People  v.  White,  11  111.341; 
Bolton  V.  Jacks,  6  Rob.  (N.  Y.)  166.  Cases 
holding  a  contrary  view  bave  not  been 
presented  to  us. 

But  It  is  said  that  relator  has  a  plain, 
speedy,  and  adequate  remedy  by  an  appeal 
from  the  order  appointintr  Dean.  We  tind 
in  1  Black,  Judgm.  §  170:  "Avoid  judg- 
ment is  in  reality  no  judgment  at  ail.  It 
Ih  a  mere  nullity.  It  is  attended  by  none 
ofthe  consequences  of  a  valid  adjudication. 
Nor  is  It  entitled  to  the  respect  accorded 
to  one.  It  can  neither  affect,  impair,  nor 
create  rights.  As  to  the  person  against 
whom  It  professes  to  he  rendered.  It  binds 
bim  In  no  degree  whatever.  It  has  no 
effect  as  a  Hen  upon  his  property.  It  does 
not  raise  an  estoppel  against  him.  •  •  • 
It  Ir  not  necessary  to  take  any  ateps  to 
have  it  reversed,  vacated,  or  set  aside. 
But,  whenever  it  is  broogbt  up  against 
tiie  party,  be  may  assail  its  preteuelons, 
and  show  its  worthlessness.  It  la  sup- 
ported by  no  presumptions,  and  may  be 
lupeaebed  in  any  action,  direct  or  collat- 
eral." Sucb  is  tbe  judgment  of  tbe  Cas- 
cade county  conrt  appointing  Dean  as 
admloistrntor.  I  do  not  understand  that 
it  is  necessary  to  appeal  from  a  void  Judg- 
ment. I  am  of  opinion,  under  all  tbe 
circumstances  of  this  case,  that  an  appeal 
from  a  void  judgment  is  not  a  plain, 
speedy,  or  adequate  remedy.  It  is  said  in 
the  opinion  of  the  majoriti'  of  tbis  court: 
"The  diatrictcourt  of  Cascade  connty  first 
obtained  jurisdiction  by  the  filing  of  the 
petition  of  Dean."  The  authorities  cited 
in  this  connection  are  all  rases  of  concur- 
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rent  jurisdiction  between  two  conrts, 
wlik-h  question,  as  abore  remarked,  is 
not  the  one  now  before  this  court:  and  if 
it  be  true  that,  in  case  of  concurrent  Juris- 
dictloD  between  two  courts,  the  one  In 
which  prnceedinKS  are  first  commenced  la 
the  une  that  attains  jurisdiction, this  view 
is  not  authority  for  holding  that,  in  a  case 
between  two  conrts  wherein  one  court 
only  has  jurisdiction,  the  one  in  which 
proceedings  are  first  commenced  secures 
that  jurisdiction.  See  list  of  cases  supra. 
Again,  It  is  said  by  the  majority  opinion 
that  the  chief  question  involved  in  this 
application  was  whether  said  Fisb  was,  at 
the  time  of  bis  death,  a  resident  of  the 
county  of  Cascade  or  the  county  of  Lewis 
and  Ciarite.  It  is  again  said  in  that  opin- 
ion: "The  evidence  which  was  submitted 
to  both  tribunais,  and  upon  which  the 
jurisdiction  to  appoint  an  administrator 
is  founded,  is  not  before  us,  and  we  are 
onable  to  decide  this  fundamental  propo- 
sition." Then,  if  the  court  is  unable  to 
decide  that  fundamental  proposition,  we 
are  thrown  bnclc  to  the  Judgment  of  the 
Lewis  and  Clarlteconrt,  which,  being  prior 
to  the  hearing  of  tbe  Cascade  court,  and 
being  unassailed,  excluded  the  Cascade 
court  from  jurisdiction,  as  the  authorities 
which  I  have  above  cited  hold.  And  tlie 
cases  cited  in  the  majority  opinion  hold, 
as  far  as  they  are  applicable,  the  same 
view.  A  careful  consideration  of  those 
cases  conTinces  me  of  this,  and  renders  a 
discussion  of  them  unnecessary,  but,  for 
tbe  salce  of  illustration,  I  will  notice  one 
of  tlieni,  namely,  Fisher  v.  Bassett,  9 
Leigh,  134.  The  opinion  in  that  case  says : 
"Now,  I  thlnlc  the  principles  of  law,  and 
the  reason  and  convenience  of  tbe  thing, 
ail  conspire  to  prove  that  the  court  of 
general  jurisdiction,  upon  application  for 
administration,  is  not  concluded  by  a 
grant  ol  administration  by  a  court  having 
no  jurisdiction."  Tiiat  is  very  true,  but, 
if  that  case  supports  tbe  view  of  my 
learned  associates,  then  it  must  be  con- 
strned  that  tbe  Cascade  court  is  not  con- 
clnded  by  a  grant  of  administration  by 
the  Lewis  and  Clarke  court,  which  bad 
no  jnrlsdiction.  Now,  it  It  appears  that 
the  Lewis  and  Clarice  court  had  not  Juris- 
diction, then  the  case  of  Fisher  v.  Bassett 
would  be  applicable,  but  the  authorities 
are,  as  above  remarked,  that  the  Lewis 
and  Clarke  r^ourt,  having  first  appointed 
the  administrator,  obtained  jurisdiction 
to  tbe  exclusion  of  the  Cascade  court. 
Tbe  conclusion  of  the  majority  of  this 
court  is  that  "it  is  not  apparent  upon  the 
record  that  tbe  district  court  of  the  eighth 
judicial  district  is  without  jurisdiction." 
But  I  cannot  but  entertain  the  opinion 
that  under  the  facts  as  presented,  and 
under  the  authorities,  it  does  appear  that 
tbe  Cascade  court  acted  without  jurisdic- 
tion, and  that  there  la  no  plain,  speedy, 
or  adequate  remedy  by  appeal,  and  that 
therefore  the  writ  of  prohibition  should 
issue.  

Yavapai  Coontt  v.  U'Neil. 
(SupreiM  Court  <tf  Arizona.    Jan.  lie,  1898.) 

Claims  aoainst  Coviities— Allowancb  ih  Past 
—Actions— Bberifp's  Fkbs. 
1.  Rev.  Bt.  1887,  %  384,  provides  that  a  coun- 
ty may  Im  sued.    Section  tea,  ol.  6,  provides  that 


the  coanty  treasurer  shall  "disburse  tlie  count.r 
moneys  only  on  county  warrants  issued  by  the 
board  of  supervisors,  signed  by  the  chairman 
and  clerk  of  said  board,  or  as  provided  by  law. " 
Section  407  provides  that  "no  payment  shall"  be 
made  by  any  county,  "unless  the  claim  *  •  * 
sball  be  duly  allowed  according  to  the  provis- 
ions of  this  aat. "  Held,  that  no  action  would  lie 
against  a  coun'.y  for  a  claim  until  after  it  is 
presented  for  allowance. 

3.  Rev.  St.  1887,  SJ  578,  579,  408,  provide  that 
all  claims  against  a  county  must  be  dul^  present- 
ed to  the  board  of  supervisors  in  writing.  Sec 
tion  414  provides  that  "the  l)oard  may  allow  tbe 
claim  in  part,  and  draw  a  warrant  for  the  por- 
tion'allowed,  on  the  claimant  signing  a  receipt 
In  full  for  his  account. "  Section  415  proridis 
that  a  claimant  dissatisfied  "with  the  amount  al- 
lowed him  on  bis  account  may  sue  the  county 
therefor."  The  board  of  supervisors  of  defend- 
ant county  allowed  plaintiff's  claim  in  part,  is- 
sued a  warrant  therefor,  and  entered  into  a  writ- 
ten agreement  with  plaintiff  whereby  be  should 
receive  the  warrant  and  receipt  for  tbe  same 
without  affecting  his  right  to  sue  for  the  amount 
not  allowed.  Held,  that  plaintiff,  having  ac- 
cepted an  allowance  of  part  of  his  claim,  had  no 
right  of  action  for  the  balance,  the  agreement 
being  void. 

3.  Rev.  St,  1887,  J  1972,  allowing  a  sheriff  to 
charge  mileage  for  eaohmile  he  may  be  compelled 
to  travel  in  executing  a  criminal  warrant,  does 
not  make  the  county  liaUe  for  mileage  cbarged 
for  travel  beyond  the  territory. 

4.  fVbere  a  statute  requires  that  a  record  be 
kept  of  all  proceedings  of  the  board  of  supervis- 
ors, and  of  all  decisions  and  lesolutions  on  all 
questions  concerning  the  raising  of  money  and 
allowance  of  accounts  against  a  county,  it  w;» 
error,  in  an  action  against  a  county  by  a  sberifT 
for  mileage  forthe  service  of  criminal  subpoenas, 
to  allow  plaintiff  to  testify  that  the  board  of  su- 
pervisors authorized  him  to  serve  tbe  subpoenas, 
the  record  being  the  proper  evidence. 

5.  The  tx>ard  of  supervisors,  in  their  discre- 
tion, can  employ  the  necessary  means  to  secure 
the  attendance,  in  criminal  cases,  of  necessary 
non  resident  witnes.ses  wbo  cannot  be  secured  bv 
the  ordinary  process  of  the  court;  and  where  the 
sheriff  acts  as  tbe  messenger  of  the  board  in  such 
case  be  is  entitled,  in  the  absence  of  any  agree- 
ment with  the  board,  to  a  reasonable  compensation; 
Rov.  St.  lt>8T,  %  579,  cl.  9,  providing  that  con- 
tingent expenses  necessarily  incurred  for  the  ii.v! 
and  benefit  of  the  county  shall  be  a  county  charge. 
GooDiN'o,  C.  J.,  dissenting. 

8.  The  minutes  of  the  board  of  supervisors 
showed  tbe  following  action:  "On  motion  it  was, 
ordei-ed  that  the  sheriff  be  allowed  mileage  to 
subpoena  witnesses  in  Utah  in  the  case  of  *  *  •." 
B.cld,  that  the  minute  entry  was  sufficient  eri- 
dence  of  the  employment  of  the  sheriff  to  serve 
the  subpoenas  in  the  case  referred  to. 

7.  In  an  action  by  a  sheriff  against  a  county 
for  mileage  for  serving  a  criminal  warrant,  a 
witness  for  plaintiff  was  allowed  to  testify  as  to 
the  contents  of  certain  telegrams  relative  to  tlie 
whereabouts  of  the  alleged  criminal.  Held,  that 
the  testimony  was  erroneous,  there  having  been 
no  proper  foundation  laid  for  the  admission  of 
parol  evidence,  and  because  communlcatioas  be- 
tween a  sheriff  and  a  third  person  are  incompe- 
tent to  establish  an  agreement  between  tbe  sher 
iff  and  the  board  of  snpervisors,  relating  to  tbe 
subject-matter  of  suoh  communications. 

8.  Rev.  St.  1887,  i  1978,  provides  that  a  sheriff 
shall  be  entitled  to  charge  mileage  "one  way 
only"  in  ezeouting  a  warrant  The  statute  also 
provides  mileage  one  way  only  "for  removing  a 
prisoner. "  Held,  that  the  execution  of  a  war- 
rant included  both  the  arrest  of  the  prisoner  and 
his  removal  thenoe  to  the  place  named  in  the 
writ,  and  the  offloer  is  not  entitled  to  char^ 
mileage  for  goiiw  to  make  the  arrest,  and  agus 
for  bringing  hack  the  prisoner. 

9.  A  sheriff  or  other  ofBcer  effecting  tbe  a^ 
rest  and  removal  of  the  person  named  in  a  war- 
rant is  entitled  to  he  reimbursed  for  the  ex- 
penses incurred  in  returning  his  prisoner,  or  for 
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hU  transportation  and  subsistence,  excludiog  the 
personal  expense  of  tbe  oUcer;  Bcr.  St.  18ii7, 
j  579,  providing  that  "tbe  expenses  necessarily  in- 
curred in  the  support  of  persons  committed  to  Jail" 
shall  be  a  county  charge. 

10.  Pen.  Code,  J  2054,  provides  that  a  witness 
in  a  criminal  case,  non-resident  of  the  county  in 
which  the  case  is  tried,  shall  not  be  obliged  to 
attend  unless  an  order  to  that  effect  shall  have 
been  indorsed  by  thp  judge  of  the  court  upon  the 
subpoena  requirinpt  auuh  attendance.  Meld  that, 
a  sheriff  not  being  bound  to  serve  a  subpoena 
without  such  indorsement  thereon,  service  there- 
of does  not  entitle  him  to  any  fee  therefor. 

11.  Where  tbe  statute  provides  that  for  each 
mile  necessarily  traveled  "in  executing"  a  war- 
rant there  shall  be  allowed  mileage,  no  mileage 
can  be  allowed  when  an  unsuccessful  attempt  has 
been  made  to  execute  such  warrant.  Qoouisq, 
C.  J.,  and  Wells,  J.,  dissenting. 

Appeal  from  district  coart,  Yavapai 
county  :  J.4MBB  H.  Wriobt,  Judtre. 

Action  by  William  O.  O'Nell  aRainst 
Yavapai  cunnty.  Jadgment  for  plaintifl. 
Defendant  aiipeala.     Reversed. 

Kosa,  HerufJon  &  H&wkinB,  for  appel- 
lant.   BaM  win  &  Johnnton,  for    appellee. 

KiBBBY,  J.  Thla  waa  a  suit  in  the  conrt 
below  by  tlie  appellee  URniDHt  the  appel- 
lant to  recovereompenHutiiin  for  services 
alleged  to  have  been  perfuruied  by  liliu  aa 
Kherifl  of  Yavapai  county.  There  was 
judgment  for  appellee.  Tbe  complaint  is 
in  two  counta, — tlie  first  being  for  a  bal- 
ance alleged  to  be  due  for  serviceii  ren- 
dered during  tbe  quarter  year  ending 
Marcti  31, 1880,  and  tbe  second  for  a  bal- 
ance for  the  quarter  ending  J  une  30,  188S>. 
There  waa  a  demurrer  to  each  count  of 
tbe  complaint  upon  the  ground  that  nei- 
ther of  them  stated  facta  aufBcient  to  con- 
Htltnte  a  cauaeof  action  asrainat  tbe  de- 
fendant. The  demurrer  to  the  Hrst  count 
of  tbe  complaint  waa  suptained.  The  de- 
murrer to  the  second  count  waa  over- 
ruled; and  this  ruling  is  assigned  aa  error, 
and  preaenta  the  first  question  for  our 
consideration. 

It  ia  alleged  In  tbe  second  count  of  the 
complaint  that,  during  the  period  begin- 
ning April  1, 1889,  and  ending  June30,lS89, 
tbe  plaintiff,  aa  sheriff  of  Yavapai  county, 
performed  certain  duties  imposed  upon 
him  bylaw,  tbe  various  items  of  whichare 
t-Dumerated ;  that  on  the  24tb  of  August, 
IR'^,  be  made  out  n  proper  account  there- 
of, and  a  statement  of  his  legal  compensa- 
tion therefor,  in  form  and  verified  as  pre- 
scrit>ed  by  law,  and  on  that  day  presented 
80cb  accoont  and  claim  to  the  board  of 
Dupervisurs  of  Yavapai  county,  tbe  time 
u(  presentation  being  within  six  months 
nezt  after  the  last  item  in  the  account  had 
nccrued ;  that  by  virtue  of  a  contract 
made  between  himself  and  the  county, 
throngh  its  board  of  supervisors,  on  or 
about  tbe  1st  day  of  April,  i889,  the  ap- 
t)eliee  performed,  and  the  county  agreed 
to  pay  for,  certain  specified  services ;  that 
sertain  other  services  for  which  heclnimed 
i.'ompensation  were  imposed  upon  him  b.y 
law;  that,  aa  credits  upon  certain  of  the 
Items  mentioned  in  the  complaint,  the 
county  has  paid  him  sums  aggregating 
16,044.85,  leaving  unpaid  and  due  tbe  aum 
of  $3,442.05;  that  after  the  preaeutation 
of  his  said  accouuta  and  clalma,  as  before 
mentioned,  and  before  the  filing  of  tbia 


complaint,  the  board  of  auperviBors  failed 
and  refused  to  allow  the  same,  except  to 
tbe  extent  of  96,044.85,  and,  after  tbe  pay- 
ment of  that  amount,  rejected  the  residue 
of  his  clnliu;  that  such  accnnnt  and 
claims  have  beeu  presented  to  tbe  board 
of  supervisors  more  than  one  doy  before 
their  rejection ;  that  the  plaintiff  has  nev- 
er been  indebted  to  the  county;  that  be 
bas  never  neglected  to  malce  bis  proper 
returns  and  reports  as  required  by  law, 
and  bas  never  willfully  neglected  or  re- 
fused to  perform  any  of  the  duties  of  his 
office;  that  heretofore,  at  the  regular 
April  term  of  said  hoard,  the  plaintiff  pre- 
sented bis  account  for  9t>02.60,  for  certain 
of  tbe  items  set  out  in  tlie  complaint; 
that  by  mistalte  and  miscalculation  he 
made  bis  claim  for  that  sum,  when  in  fact 
he  was  lawfully  entitled  to  the  sum  of 
$997.50;  that  tbe  plaintiff  is  dissatisfied 
with  the  failure  and  refusal  of  the  board 
of  supervisors  to  allow  bis  claim;  that 
the  sum  of  $5,834.85,  paid  as  credit  upon 
his  claim,  was  paid  by  tbe  board  of  su- 
pervisors, and  received  by  the  plaintiff, 
upon  tbe  express  understanding  and 
agreement  between  the  board  and  tbe 
piaintlH  tbat  the  receipt  of  said  sum 
should  in  no  wise  prejudice  or  otherwise 
affect  the  plaintiff's  right  to  bring  bis  ac- 
tion for  the  recovery  of  the  balance,  and 
that  said  credit  waa  received  by  the  plain- 
tiff under  protest,  and  only  upon  sucb  un- 
derstanding and  agreement.  A  copy  of 
tbe  agreement  referred  to  is  appended  to 
tbe  complaint  as  an  exhibit.  It  is  as  fol- 
lows: "This  agreement  between  the  coun- 
ty of  Yavapai,  throngh  its  board  of  su- 
pervisors, acting  by  its  chairman,  on  tbe 
first  part,  and  Wra.  O.  U'Nell.  sheriff  of 
said  Yavapai  county,  in  the  territory  of 
Arisona.  on  tbe  second  part,  witnessutb ; 
That  whereas,  the  bill  of  the  said  aberiS 
for  feea  and  perquisites  for  tbe  quarter 
ending  July  1,  1889,  as  presented  to  the 
said  board  of  supervisors,  is  for  tbe  sum 
of  $8,199.15;  and  wuereas,  the  said  board 
are  convinced  and  satiafied  tbat,  under 
the  law,  tbe  above  sum  is  too  much  for 
tlie  services  rendered  to  the  said  county, 
bat  tbat  tbe  sum  of  $5,834.85  is  an  ade- 
quate, reasonable,  and  liberal  allowance 
to  said  sheriff  under  tbe  la  w :  Now,  there- 
fore, tbe  said  board,  acting  as  aforesaid, 
hereby  agree  to  draw  their  warrant  and 
warrants  to  said  sheriff  for  said  last 
amount  with  the  express  understanding 
tbat,  should  said  sheriff  be  dissatisfied 
therewith,  and  bring  suit  upon  said  bill 
to  recover  the  whole  thereof,  or  any  sum 
greater  than  that  allowed,  the  amount  so 
paid  shall  be  taken  as  a  general  credit  up- 
on said  original  bill,  and  not  as  an  ac- 
Icnowledgment  of  the  justness  of  each 
and  every  item  or  items  thereof,  but  the 
legality  and  justness  of  each  and  every 
item  and  items  of  the  same  shall  be  deter- 
mined by  and  in  the  courts;  and  should 
the  final  determiuation  of  the  courts  be 
and  find  that  the  said  sum  so  allowed  by 
the  board  be  more  than  the  law  allows 
for  said  services,  then  the  said  county  is 
to  have  a  credit  for  such  difference.  And 
tbe  said  sheriff,  on  his  part,  agrees  to  and 
accepts  the  above  proposition  with  all  of 
its  conditions,  and  lurtlier  agrees  to  talce 
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no  advantoire  of  Buld  payinentn,  bnt  to 
litigate  tlie  aame  aa  a  whole,  and  regard- 
less of  said  payment,  tenting  eacti  and 
every  item  of  tlie  same.  It  is  further  un- 
derstood that  the  receipt  of  snch  said 
Bum  la  no  bar  to  any  action,  and  shall  in 
no  way  or  manner  lessen  the  rights  of  the 
said  sheriff  in  any  proceeding  that  he  may 
hereafter  bring  ngainMt  said  county  of 
Yavapai  upon  said  account."  Section 
578,  Rev.  St.  1X87.  (section  1,  c.  14,  tit.  13, 
"Counties,")  pr<ivIileB  that  "nPcounts  for 
county  cliarges  of  overy  description  must 
be  presented  to  tiie  board  of  supervisors 
to  be  audited  as  prescribed  in  the  act." 
Section  579,  among  other  things,  pro- 
vides that  the  compensntion  of  the  sheriff 
for  executing  process  in  criminal  cases  is 
a  couDt.r  charge,  and  so  "the  expenses 
necessarily  incurred  In  the  support  of 
pensions"  committed  to  jail.  Section  408 
provides  that  every  person  having  a  claim 
against  the  county,  except  for  compensa- 
tion due  to  Jurors  and  witnesses,  or  for 
oflicial  salaries,  by  which  some  express 
provision  of  law  is  made  a  demand 
against  the  county,  shall,  within  six 
months  after  the  last  item  of  the  account 
accrued,  present  a  demand  therefor,  in 
writing,  to  the  hoard  of  supervisors  of 
the  county  against  which  such  claim  or 
demand  is  held,  verified  by  the  affidavit  of 
himself  or  agent,  stating  minutely  what 
the  claim  is  for,  and  specifying  each  sever- 
al item,  and  the  date  and  the  amount 
thereof.  Section  414  pt-tivldes  that  "where 
the  board  [of  supervisors]  finds  that  any 
claim  presented  la  not  payable  by  the 
county,  or  is  not  a  proper  county  charge, 
it  must  be  rejected.  If  they  Hud  it  to  be  a 
proper  couuty  charge,  bnt  greater  in 
amount  tbau  is  Justly  due,  the  board  ma.v 
allow  the  claim  in  part,  and  draw  a  war- 
rant for  the  portion  allowed,  ou  the  claim- 
ant signing  a  receipt  in  full  for  bis  ac- 
count. If  the  claimant  is  unwilling  to  re- 
ceive such  amount  in  full  payment,  the 
claim  may  be  again  considered  at  the  next 
regular  succeeding  session  of  the  board, 
but  not  afterwards."  Section  415  pro- 
vides that  "a  claimant  dissatisfied  with 
the  rejection  of  his  claim  or  demand,  or 
with  the  amount  allowed  him  on  his  ac- 
count, may  sue  the  county  therefor  at 
any  time  within  six  months  after  the  final 
action  of  the  board,  but  not  afterwards. " 
It  will  be  observed  that  the  plaintiB  in 
this  case  had  presented  his  claim  for  the 
items  embraced  in  his  complaint  (except 
as  niodilied  to  correct  au  alleged  error  in 
a  former  account)  to  the  proper  board  of 
Mupervisors;  that  his  claim  had  been  by 
it  considered,  and  allowed  fi>r  a  sum  less 
than  the  amount  claimed  by  him ;  and 
that  he  had,  before  this  suit  was  began, 
received  warrants  for  the  nmonnt  so  al- 
lowed. The  question  presented  by  the  de- 
murrer devolves  upon  us  theconHideration 
of  the  legal  effectof  the  agreement  between 
the  board  of  supervisors  and  the  appellee, 
whereby  he  received  the  sum  allowed  by 
the  board  upon  the  understanding  (and 
the  board  expressly  agree)  that  such  pay- 
ment should  not  operate  to  affect  appel- 
lee's right  to  litigate  the  whole  claim. 
Preliminary  to  that,  however,  is  the  ques- 
tion   whether  the  method  prescribed  by 


the  act  we  have  quoted  from  for  the  al- 
lowance and  enforcementof  claims  against 
the  county  is  exclusive,  or  whether  a 
claimant  may  not,  in  the  flrst  Instance, 
sue  the  county,  without  resort  to  the 
method  prescribed.  In  many  states  it  is 
expressly  provided  by  statute  that  ac- 
tions against  municipal  or  qaasi  munici- 
pal corporatiouB,  upon  any  demand  what- 
soever, cannot  be  muiutalned  until  the 
claim  therefor  shall  have  been  presenteil 
to  the  proper  officer  <tt  the  corporation 
charged  with  the  duty  of  auditing  and  al- 
lowing claims  for  allowance  or  rejection. 
In  our  statute  there  is  no  such  express 
limitation  of  the  right  to  maintain  an  ac- 
tion against  the  county.  By  section  :iKt 
a  county  may  sue  or  be  sued.  The  fiftli 
clause  of  section  522  (of  the  same  title) 
provides  that  the  county  treasurer  shall 
"disburse  the  county  moneys  only  un 
county  warrants  Issued  by  the  hoard  of 
supervisors,  signed  by  the  chairman  and 
clerk  of  said  board,  or  as  provided  by 
law."  Section  41)7  provides  that  "no  pay- 
ment shall  hereafter  be  made  from  tbe 
treasury  of  any  of  the  counties  of  this  ter- 
ritory unless  the  claim  or  demand  shall  be 
duly  allowed  according  to  the  provislonB 
of  this  act."  Construing  these  several 
statutory  provisions  together,  we  tbiiik 
it  a  fair  Inference  that  tbe  legislature  in- 
tended that  the  presentation  of  every 
claim  against  the  county  to  the  board  nl 
supervisors  for  its  action  should  be  a  con- 
dition precedent  to  the  maintenance  hy 
the  claimant  of  au  actiou  thereon;  that 
the  remedy  so  prescribed  for  the  establish- 
ment and  enforcement  of  claims  for  mon- 
ey against  a  county  Is  exclusive.  Upon 
that  part  of  the  claim,  then,  embodied  in 
tbe  complaint,  which  Includes  items  that 
were  not  presented  to  the  board,  and 
which  plaintiff  alleges  were  omitted  by 
mistake,  applying  the  above  rule,  there 
can  be  no  recovery.  That  manner  of  tbe 
presentation,  allowance,  and  payment 
of  claims  against  the  county  prescribed 
by  tbe  statute  from  which  we  have  quot- 
ed, being  exclusive  of  any  other,  tbe  rlgbt 
of  the  plaintiff  to  maintain  this  action  is 
governed  thereby,  and,  as  well,  is  the 
board  of  supervisors. 

It  Is  a  anlntary  rule  that  requires  tbe 
claimant.  If  he  be  dlHsatiefled  with  the  al- 
lowance hy  the  board,  to  either  forego  its 
part  rejected,  or  submit  his  claim  an  a 
whole  to  the  courts.  It  would  be  unfair 
to  the  county  that  he  should  accept  that 
part  of  the  determination  of  the  board 
that  is  to  Ills  advantage,  and  make  tb<s 
other  a  subject  of  litigation.  The  observ- 
ance of  the  rule  that,  when  his  claini  In 
only  partially  allowed,  the  clalmaut  mnst 
accept  the  part  so  allowed  in  satisfaction 
of  his  whole  claim,  or  litigate  it  as  an  en- 
tirety, would  directly  tend  to  the  discour- 
agement of  the  presentation  of  fictitious 
and  extortionate  clHlms  against  the  coun- 
ty. It  is  expressly  provided  that  tho 
board  shall  draw  its  warrant  for  the  por- 
tion allowed  upon  the  claimant  fHinga 
receipt  In  full  for  his  account.  This  is  iiw- 
essarily,  by  construotiun,  prohibitive  of 
the  Issuance  of  the  warrant  upon  any 
other  condition;  and  of  this  the  plaintiff 
must  have  been  as  well  aware  as  was  the 
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board  of  supervlBore,  and  the  effect  of  the 
receipt  by  the  plaintiff  was  to  release  the 
count.v  for  farther  liability.  The  board  of 
Bupervlsors  had,  in  the  premiseH,  only  such 
powers  as  were  expreHuly  conferred  upon 
them,  and  those  neretiHarlly  iuiplled  from 
tboftpexprcssed.  It  not  only  had  not  power 
conferred  upon  It  to  waive  thlH  condition, 
but  that  power  was  distinctly  withheld; 
and,  moreover,  the  allowed  agreement 
npon  the  part  of  the  board  is  wholly  with- 
out consideration.  If  any  llleural  pay- 
mentH  had  been  made,  they  could,  under 
other  proviitions  of  the  statute,  have  been 
recovered  ;  and  theaKreement  of  the  appel- 
lee that  the  county  should  not  be  bound 
by  Its  order  of  aliownnce,  and  that  he 
would  take  no  advantapre  of  it,  gave  to 
the  county  no  rlf;ht  which  it  did  not  al- 
ready have  by  statute.  Section  383,  Rev. 
St.,  Mame  title.  It  follows,  therefore,  that 
the  agreement  between  the  board  of  su- 
pervisors and  the  plaintiff,  providing  that 
the  acceptance  by  plaintiff  of  the  warrant 
fur  a  part  of  his  claim  should  not  operate 
to  affect  the  plaintiff's  right  to  {iroceed  by 
snit  to  establish  his  whole  claim,  is  void, 
unil  for  that  reason  the  demurrer  should 
have  been  sustained. 

While  this  conclusion  requires  ns  to  re- 
verse the  case  without  consideration  of 
the  other  questions  presented,  yet,  as  It  Is 
known  to  each  of  the  members  of  this 
conrt  sitting  as  distiict  judges,  that  ques- 
tions are  constantly  arlsiug  concerning  the 
compensation  of  sheriffs,  we  shall  con- 
sider those  pn-sented  by  this  record.  The 
flrst  item  objected  to  Is  one  for  1678,  for 
mileage  for  2,280  miles'  travel  to  serve 
warrants  of  arrest.  The  plaintiff  was 
allowed  to  testify  that,  when  ho  flrat  re- 
ceived notification  of  the  robbery  alleged 
tu  have  been  committed  by  the  men  In  the 
accomplishment  ef  whose  arrest  he  al- 
leges he  necessarily  traveled  2.260  miles,  he 
went  to  the  district  attorney  of  the  coun- 
ty, and  to  Mr.  Behnn.  the  chairman  of  the 
board  of  supervisors,  and  told  them  he 
wns  going  after  the  train  robbers, — those 
subsequently  arrested;  that  Mr.  Behan 
declined  to  let  him  take  the  proper  depu- 
ties; that  Mr.  Boss,  the  district  attorney, 
was  non-committal,  but  said  that  the  A. 
&  P.  B.  R.  would  pay  for  the  capture; 
that  he  thereafter  began  a  pursuit  of  the 
alleged  robbers,  finally  effecting  their  ar- 
rest in  Utah,  whence  he  returned  them  to 
Prescott,  the  county-seat  of  Yavapai 
county,  Arls.  Other  testimony  relative  to 
the  difficult  character  of  the  country  trav- 
ersed In  effecting  the  capture,  the  man- 
ner of  the  capture,  and  the  dangers  en- 
countered therein  was  permitted,  but  It 
is  not  material  to  the  consideration  of  the 
qnestliin.  Of  the  2,'26(l  miles  alleged  to 
have  been  necessarily  traveled  In  effecting 
this  arrest  a  considerable  proportion  was 
In  Utah.  It  appears  that  the  plaintiff  had 
In  bis  bands  a  warrant  for  the  arrest  of 
the  train  robbers,  issued  by  a  Justice  of 
the  i>eace  of  Yavapai  county,  and  that  it 
was  upon  this  warrant  that  he  assumed 
to  make  the  arrest.  Section  1972,  Bev. 
St.  1H87,  tit.  -Fees  and  Salaries,"  Axes  the 
fees  of  a  sheriff  for  executing  a  warrant 
of  arrest  or  capias,  or  making  an  arrest 
without  warrant,  at  f2.  For  each  mile 
v.29F.no.7— 28 


he  may  be  compelled  to  travel  In  execut- 
ing criminal  process,  summoning  or  at- 
taching witnesses,  80  cents,  to  be  charged 
one  way  only.  By  section  1277  of  the 
Penal  Code  it  is  provided  that  "a  war- 
rant may  be  directed  generally  to  any 
sheriff,  constable,  marshal,  or  policeman 
in  this  territory,  und  may  be  executed  by 
any  <if  those  officers  to  whom  it  may  be 
delivered  In  any  county."  This  section 
confers  npon  the  sheriff,  or  other  officer 
in  whose  hands  the  warrant  may  he,  the 
power  to  exettute  It  anywhere  within  the 
territory ;  butof  course  the  warrant  would 
have  no  extraterritorial  vitality.  The 
statute  prescribes  a  fee  for  executing  the 
writ,  and  mileage  for  the  distance  neces- 
sarily traveled  in  executing  it.  To  exe- 
cute a  warrant  of  arrest  is  to  actually 
effect  the  arrest  by  virtue  of  and  In  obe- 
dience of  the  mandate  of  the  writ,  and 
make  of  the  person  therein  named  the  dis- 
position required.  A  warrant  of  arrest 
issued  out  of  an.v  court  In  ihls  territory 
cannot  be  executed,  in  a  legal  sense,  oat- 
aide  of  the  territory.  Whatever  was  done 
In  Utah  in  the  way  of  pursuit  and  capt- 
ure was  not  there  done,  and  could  not 
there  be  done,  in  the  execution  of  the  writ, 
for  theiv  the  writ  was  not  a  writ.  It  is 
our  conclusion,  then,  that  no  fee  can  be, 
under  the  statute,  charged  for  travel  be- 
yond the  territory.  In  the  execution  of  a 
warrant  of  arrest;  and  to  the  extent  that 
such  fees  were  allowed,  the  Judgment  of 
the  lower  court  Is  erroneous.  Whether 
the  board  of  supervisors  could  make  a 
valid  agreement  to  pay  compensation  for 
such  services  we  need  not  here  decide. 
It  is  sufficient  to  say,  for  the  purpose  of 
this  case,  that  it  did  not  do  so.  The 
chairman  of  the  board,  by  virtue  of  his 
office,  cannot  bind  the  county,  nor  can 
the  district  attorney. 

The  next  item  for  our  consideration  Is 
one  for  Jl, 115.10,  for  services  and  mile- 
age in  the  service  of  certain  subpoenas. 
The  pl.Min tiff  was  allowed  to  testify,  over 
the  objection  of  the  appellee,  that  the 
board  of  supervlsora  authorized  him  to  go 
and  serve  these  subpoenas.  This  was 
error.  The  statute  requires  that  the  clerk 
of  the  board  most  record  all  proceedings 
of  the  board,  and  make  full  entries  of  all 
their  resolutions  and  decisions  on  all  ques- 
tions concerning  the  raising  of  money, 
and  for  the  allowance  of  accounts  against 
the  connty.  Section  394,  Bev.  St.  18S7. 
The  succeeding  section  provides  that  the 
board  must  cause  such  a  record  to  be 
kept.  It  will  be  presumed  that  the  board 
and  its  clerk  have  done  their  duty  in  this 
particular,  and  if  the  board  made  such  an 
order,  or  gave  such  authority,  that  there 
is  a  record  of  It;  and  the  record.  If  there 
be  one.  is  the  best  and  only  evidence  of  the 
tact.  We  are  aware  that  there  is  some 
conflict  of  authority  on  the  question  of 
the  admlsalbility  of  parol  evidence,  or 
other  evidence  than  that  of  the  record 
itself  required  by  statute  of  proceedings  of 
county  boards,  to  prove  the  acts  of  such 
boards.  A  few  have  held  that  the  board 
can  only  speak  by  Its  records;  others  hold 
that  omissions  from  the  record  may  be 
supplied  by  parol  evidence;  and  still 
others  that  parol  evidence  is  of  equal  de- 
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gree  with  the  record.  The  extent,  how- 
ever, to  which  it  is  here  necessary  to  go  is 
that,  when  there  is  a  record  of  tlie  pro- 
ceedingB  of  the  board, — and  it  will  be  pre- 
sumed, in  the  abuence  of  a  sbowinK  to  the 
contrary,  that  there  is  one, — parol  evi- 
dence is  not  eorai)etent  to  prove  the  ac- 
tion of  the  board  of  aupervisorfl.  Of  the 
item  for  f  1,115.10,  a  largnproportion  is  for 
mileage  for  travel  outside  of  the  territory. 
That  part  of  the  charge  would  not,  in 
the  absence  of  an  agreement  by  the  board 
of  supervisors  otherwise,  be  a  propvr 
charge  against  the  county.  It  appears, 
by  the  minutes  of  the  board  of  supervis- 
ors, that  it  toolc  the  following  action: 
"On  motion  it  was  ordered  that  the  sher- 
iff be  allowed  mileage  to  subptena  wit- 
nesses in  Utah  in  the  cases  of  the  train 
robbers."  The  question,  then,  presents 
itself  as  to  the  power  of  the  board  of  su- 
pervisors to  make  such  an  order.  It  is  of 
course  true,  as  elsewhere  said,  that  the 
writs  of  the  several  courts  of  this  territory 
can  have  no  legal  effect  outside  of  our  ter- 
ritorial limits.  It  is  among  tl:e  functions 
of  a  county  government  to  aid  the  local 
courts  In  the  administration  of  justice;  to 
that  end  to  provide  court-houses  for  the 
courts,  and  light,  fuel,  and  attendance 
thereon ;  to  supply  proper  books  and 
stationery;  to  provide  money  for  the  pay- 
ment of  officers  for  summoning  witnesses, 
and  the  arrest  of  criminals.  In  the  exer- 
cise of  this  function  the  board  of  super- 
visors are  circumscribed  by  statutory  pro- 
visions on  these  subjects,  where  there  are 
such  provisions.  It  may  often  happen 
that  the  attendance  of  witnesses  of  great 
importance  resident  out  of  the  Jurisdic- 
tion of  any  of  the  courts  of  the  territory 
may  be  secured  at  those  courts  upon  mere 
notification  to  them  of  the  fact  that  their 
attendance  is  requested.  It  appears  in 
the  train-robber  cases,  spoken  of  in  this 
record,  that  witnesses  not  resident  of  the 
territory  did  appear  after  the  notice  to 
them  that  their  attendance  was  desired. 
Their  absence  might  have  prevented  the 
conviction  of  those  train  robbers.  There 
is  no  express  provision  In  the  statute  for 
the  compensation  of  the  sheriff  for  going 
out  of  the  territory  upon  such  service; 
but  clause  9,  §  579,  provides  that  the  con- 
tingent expenses  necessarily  incurred  for 
the  use  and  benefit  of  the  county  shall  be 
a  county  charge.  To  bold  that  the  board 
of  supervisors  may  not  employ  some  one 
to  notify  such  non-resident  witnesses,  and 
thereby  secure  their  attendance  when  it 
could  not  otherwise  have  been  secured, 
will  in  many  cases  result  in  the  defeat  of 
the  very  purpose  of  the  organization  of 
courts.  We  think  that  the  board  has  tlie 
power,  acting,  of  course,  reasonubly, 
and  in  the  exercise  of  a  careful  discretion, 
to  emploj'  the  necessary  means  to  secure 
the  attendance  of  necessary  witnesses 
who  cannot  be  secured  by  the  ordinary 
process  of  the  court.  The  sheriff,  in  such 
a  case,  acts  not  as  sheriff,  but  as  a  mere 
messenger;  and  wethink, If  hewas actually 
employed  in  that  service,  be  is  entitled  to 
the  compensation  agreed  upon,  if  any  be 
agreed  upon,  between  himself  and  the 
board  of  supervisors.  If  none  was  agreed 
upon,  then  he  would  be  entitled  to  rea- 


sonable compensation,  to  be  fixed  by  the 
court  in  the  event  of  a  suit.  We  thiuk  the 
minute  entry  In  the  record  of  the  pniceed- 
lugs  of  the  board  is  suf&cient  evidence  of 
such  employment. 

The  next  error  complained  of  by  appel- 
lant is  that  the  court  permitted  a  witness 
for  the  plaintiff  to  testify  to  the  conteutD 
of  certain  telegrams  relative  to  the  where- 
abouts of  an  alleged  criminal.  This  wa« 
erroneous,  for  two  reasons:  The  proper 
foundation  was  not  laid  forthe  adiulsBioa 
of  parol  evidence  of  the  contents  uf  u  tele- 
gram ;  and  because  conimunlcationa  be- 
tween a  sheriff  and  a  third  person  are  in- 
competent  to  establish  or  tend  to  estab- 
lish an  agreement  between  the  sheriff  and 
the  board  of  supervisors  relative  to  the 
subject-matter  of  such  communications. 

Among  the  Items  charged  by  the  plain- 
tlR  in  bis  account,  as  sheriff,  against  the 
county,  are  several  for  removing  a  prix- 
oner  from  tlie  place  of  arrest  to  the  coun- 
ty Jail,  as  well  as  tor  mileage  from  the 
county-seat  to  the  place  of  arrest.  Tlie 
statute  provides  compensation  "for  re- 
moving a  prisoner,  for  each  mile  neces- 
sarily traveled,  to  be  cbarged  one  way 
only,  [30  c^uts,]  and  for  each  guard  the 
same.  Insane  persons  are  prisoners  with- 
in the  meaning  of  this  act.  For  each  iniK' 
be  may  be  compelled  to  travel  in  executing 
criminal  process,  summoning  or  attach- 
ing witnesses,  to  be  cbarged  one  way 
only,  30  cents."  To  execute  criminal 
process,  as  we  have  before  said,  is  to  do 
what  is  in  the  writ  commanded.  A  war- 
rant of  arrest  in  the  form  prescribed  b.v 
our  Penal  Code  not  only  commands  the 
arrest,  but  the  bringing  of  the  prisoner  to 
the  place  of  holding  the  court  whence  the 
warrant  issued.  To  execute,  therefore,  a 
warrant,  the  officer  must  not  only  arrest, 
but  "remove"  the  prisoner  from  the  place 
of  arrest  to  the  court  whence  the  writ  is- 
sued. For  this  particnlar  service,  that  is, 
for  arresting  the  prisoner  and  removioi; 
him  thence  to  the  place  named  in  the  writ. 
the  statute  provides  a  compensation  ofiu 
cents  per  mile  necessarily  traveled,  one 
way  only.  It  seems  to  us  that  the  con- 
tention of  plaintiff,  that  his  compensatiua 
for  executing  such  process  is  earned  when 
he  shall  have  effected  the  arrest  merely,  U 
not  tenable;  the  removal  of  the  prisoner 
is  a  part.  In  such  case,  of  the  execution  of 
the  writ.  There  are  many  cases  where  a 
prisoner  may  be  removed,  as  from  the 
territorial  prison  to  the  county-seat  on  a 
reversal  of  a  judgment  of  a  district  court: 
the  removal  from  a  magistrate's  court  to 
the  county  jail  after  a  preliminary  exami- 
nation; upon  the  order  of  a  committing 
magistrate  after  trial  or  upon  a  commit- 
ment; upon  a  change  of  venae,  etc.— and 
it  is  comi>ensation  for  these  removals  that 
the  statute  contemplates,  and  not  the  re- 
movalof  B  prisonerfrom  the  place  of  arrest 
to  the  county-seat.  The  case  of  Sherman 
v.  Santa  Barbara  Co.,  50  Cal.  48-3.  cited  by 
appellee,  is  not  in  point;  the  case  of  Cun- 
ningham V.  San  Joaquin  Co.,  49  Cal.  323,  is 
based  upon  a  statute  differing  from  ours, 
rendering  it  Inapplicable  to  the  question 
before  us;  and  we  do  not  think  that  the 
language  used  in  the  third  clause  of  sec- 
tion 67i),  Rev.  St.  Iii87.  will  warrant  the 


Digitized  by 


Google 


Of.) 


riOSS  •.  LADSi 


constnief  Ion  pnt  npoo  tbe  fe»-bni  hy  tbe 
court  below.  The  wbole  object  of  acctiun 
679  Is  to  make  the  aheritf's  legal  compensa- 
tion and  expenaee,  elsewhere  fixed,  Id 
criminal  cases,  a  county  charge.  For  the 
arrent  of  a  prlsuner,  and  removlnp;  bim  to 
the  conrt  whence  tbe  warrant  Issued.  th« 
only  compensation  to  be  allowed  to  tbe 
aberlff  is  9^  fni*  the  service  of  the  writ, 
and  30  cents  for  each  mile,  counting  nne 
way  only,  necessarily  traveled  in  effecting 
sncb  arrest  and  removal.  In  addition  to 
that, — not  by  way  of  compensation,  how- 
ever, bat  as  necessary  expense  incurred  by 
bim,— the  sheriff,  or  other  olllcer,  effecting 
tbe  arrest  and  removal,  is  entitled  to  be 
reimbursed  tbe  amount  of  expenses  In- 
curred by  him  in  returning  his  prisoner, 
or  fortransportionof  tbe  prisoner,  and  bis 
subsistence,  excluding,  of  eonrse.  In  the 
eetlmateof  expense,  any  part  of  the  per- 
sonal expense  of  the  olBcer. 

Another  objection  to  the  account  is  that 
among  the  items  charged  by  appellee  are 
several  for  mileage  traveled  outside  of 
Tavapai  county  to  serve  subpoenas  in 
criminal  cases  upon  wbich  there  bad  not 
been  Indorsed  the  order  of  the  Jndge  of  the 
district  court  that  the  witness  named  in 
tbe  writ  should  attend,  under  tbe  pruvls- 
ion  of  section  2054,  Pen.  Code.  That  sec- 
tion provides  that  a  witness  in  a  crim- 
ioal  case,  non-resident  of  tbe  county  in 
wbich  tbe  case  is  to  be  tried,  shall  not  be 
obliged  to  attend  unless  an  order  to  that 
effect  shall  have  been  indorsed  by  the 
]ndge  of  tbe  court  upon  tbe  subpoena,  re- 
qolring  such  attendance.  Until  such  an 
order  shall  have  been  indorsed,  the  writ 
lacka  its  chief,  essential  element,— that  is, 
tbe  positive  command  of  tbe  court  (or  at- 
tendance, tor  tbe  violation  of  which  the 
witness  may  be  subjected  to  penalties. 
It  Is  practically  not  a  subpcena,  and  is  In- 
etfe<^tuai  to  accomplish  tbe  purpose  of 
such  a  writ,  without  tbe  indorsement  so 
required.  We  are  of  tbe  opinion  that  tbe 
sheriff  was  not  bound  to  serve  a  writ  of 
subpoena  in  a  criminal  case  upon  a  wit- 
ness non-resident  of  the  county  where  the 
trial  is  to  be  had  unless  it  be  so  indorsed ; 
that  its  service  is  not  contemplated  by  the 
statute;  and,  consequently,  no  tee  can  be 
allowed  therefor  as  a  legal  county  charge. 

Other  items  charged,  which  are  objected 
to,  ate  for  mileage  traveled  In  nnsuccess- 
fol  attempts  to  execute  warrants  of  ar- 
rest. We  think  it  very  clear  that  fees  for 
mileage  cannot  be  allowed  unless  the  offi- 
cer shall  have  executed  tbe  writ.  The 
■tatate  provides  that  for  each  mile  neces- 
sarily traveled  in  executing  the  process 
tbere  shall  be  allowed  30  cents,  to  be 
ebaff^  one  way  only.  The  case  of  Davis 
▼.  Board.  (Uinn.)  36  N.  W.  Rep.  865.  is  re- 
lied on  by  appellee  to  warrant  a  contrary 
construction  of  the  statute.  That  case, 
bowever,  turns  upon  a  provision  of  the 
Minnesota  statute  that  does  not  appear 
In  onr  statote;  and  eyen  then  tbe  reason- 
ing of  that  case  is  not  satisfactory.  The 
mle  we  have  announced  we  think  better 
CMleoIated  to  serve  public  Interests  by  ex- 
citing officers  to  diligence  and  promptness 
In  the  service  of  criminal  process.  These 
Hems,  therefore,  are  not  proper  county 
cbafgeB.    Tbe  Judgment  ot  the  court  be- 


low will  be  rsTcrsed,  and  this  eanae  re- 
manded, with  instruction  to  sustain  tbe 
demurrer  to  the  complaint,  and  take  oth- 
er proceedings  In  accordance  with  tbia 
opinion. 

Sloan,  J.,concurs  In  tbe  foregoing  opin- 
ion. 

Wrlt.8,  J.  I  concur,  except  to  that  part 
of  the  opinion  which  holds  that  an  officer 
having  a  warrant  of  arrest  cannot  receive 
mileage  traveled  In  unsuccessful  attempts 
to  execute  such  warrant.  I  hold  that  the 
officer  should  receive,  by  way  ot  compen- 
sation, such  mileage  actually  traveled  as  is 
reasonable,  where  an  honest  effort  is  made 
to  serve  the  process,  although  be  failed 
to  make  tbe  arrest,  or  return  the  pri» 
oner. 

OooDiNO,  C.  J.  I  concur  In  the  decision, 
and  in  tbe  opinion,  except  that  part  of 
tbe  opinion  that  recognises  authority  In 
tbe  board  of  supervisors  to  send  an  agent 
or  messenger  out  of  the  territory  to  pro- 
cure tbe  attendance  of  witneHses,  and  to 
make  a  contract  binding  the  court  for  the 
expense  thereof;  except,  also,  that  part  ot 
the  opinion  that  holds  a  sheriff  nut  enti- 
tled to  compensation  unless  he  actually 
arrests  a  prisoner  for  whom  be  may  have 
a  writ  or  warrant.  On  these  two  propo- 
sitions I  dissent. 

(22  Or.  202) 

FioRB  ▼.  Lads  et  st. 

(Supreme  Court  of  Oregaik    April  6, 1891) 

Baxks  —  Chktificatb  ot  Dbposit  — Patmbst  oa 

FOROBD  IndOBSEHKXT— EyIDBXCB  or  Cu.ST01t. 

1.  In  an  action  to  recover  money  which  F., 
the  plaintiff,  claimed  to  have  deposited  with  de- 
fendants, he  testified  that  he  delivered  tbe  money 
to  defendants'  teller  on  three  months'  deposit; 
that  the  teller  received  the  money  and  delivered 
to  plaintiff  the  certifioate  ot  deposit,  and  re- 
quested him  to  write  his  name  in  the  signature 
book;  but  that  tie  could  not  write,  and  oflurcd  to 
make  his  mark  in  the  book,  whereupon  A.,  who 
accompanied  plaintiff,  said  he  would  write  plain- 
tiff's name,  and  that  the  teller  allowed  A.  to  slim 
the  name;  that  afterwards  A.,  through  fraud,  ob- 
tained tbe  certificate,  forged  plaintiff's  name 
thereon,  and  presented  the  same,  and  received  the 
money  from  defeudanta.  The  teller  testified  that 
A.  and  plaintiff  were  unlcnown  to  him ;  that  A. 
had  possession  of  the  money  and  delivered  it  to 
the  teller,  saying  he  wanted  to  deposit  it  for 
three  months,  and  gave  his  name  b«  F.,  and  wrote 
his  name  in  the  book,  and  that  the  certlfioata 
was  delivered  to  A. ;  thai  plaintiff  was  standing 
close  by,  and  said  nothing  to  indicate  that  he 
had  any  interest  in  the  money.  Eeld  that,  if  the 
]ary  found  the  facta  to  be  as  testified  to  by  tbe 
teller,  the  plaintiff  could  not  recover. 

9.  Where  it  appeared  from  the  evidence  for 
defendants  that  shortly  after  A.  and  plaintiff  left 
the  t>ank  A.  oame  back,  and  stated  that  he  had 
found  a  place  for  tbe  money,  and  requested  the 
payment  of  tbe  certificate,  which  he  presented 
with  the  name  as  written  in  the  signature  book. 
and  it  was  paid,  it  was  error  to  refuse  to  instruct 
that,  if  the  jury  believed  snoh  evidence,  plaintift 
could  not  recover. 

8.  It  appeared  that  It  was  tlis  Ksoeral  oaaton 
ot  banks,  where  a  parson  unknown  to  a  liank 
brought  money  tor  deposit,  gave  a  name  aa  hia 
own,  and  aakod  tor  a  certifloate,  there  being  no 
suapioioas  drcamstanoea,  to  issue  to  bim  such 
oertiflcate  in  the  name  given,  on  Us  signing  the 
■ignatnre  book,  if  he  oould  write,  witnont  fnr- 
ttMT  Inquiry,  and  pay  the  money  on  return  of  the 
certificate  indorsed  witit  the  name  written  in  the 
signature  book;   bat  that,  where  the  depositor 
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could  not  write  his  name,  It  was  the  custom  to 
ask  questions,  the  answers  to  which  were  entered 
in  the  signature  book  as  a  means  ot  identiiica- 
lion.  Held,  that  it  was  error  to  refuse  lo  In- 
struct the  jury  that,  If  they  found  the  custom  so 
to  be,  such  action  on  the  part  of  defendants'  bank 
was  not  neRliKence. 

Appeal  from  circuit  coart,  Moltoomah 
county:  E.  D.  Shattuck,  Judge. 

Action  tiy  Saverlo  Flore  against  W.  S. 
Laud  and  William  M.  Ladd  to  recover  on  a 
certQln  certificate  ot  deposit.  From  a 
Judgment  entered  on  a  verdict  lor  plaln- 
tlft,  defendants  appeal.    Reversed. 

Williams  &  Wood,  for  appellants.  U.  S. 
Vrant  M&rqaam,  for  respondent. 

Bban,  J.  This  is  an  action  to  recover 
9800  on  a  certificate  of  deposit  issued  by 
defendants,  as  bankers,  on  the  13tb  day  ol 
April,  1S91,  In  tbe  nume  of  Saverio  Flore, 
which  defendants  afterwards  paid  and 
canceled,  as  plaintiff  claims,  wrongfully. 
Judgment  for  plaintiff.  Defendants  ap> 
peal.  The  facts  are  these:  On  April  13, 
1891,  plaintiff,  who  la  an  Italian,  and  can 
neither  read  nor  write  and  only  speak  the 
English  language  with  difficulty,  having 
on  deposit  with  the  Portland  Savings 
Bank  the  sum  of  9800,  was  advised  by  a 
lellow-countrynian,  named  Antcme,  to 
withdraw  his  money  from  this  bank  and 
deposit  It  with  defendants.  Acting  upon 
this  advice,  the  money  was  withdrawn 
from  the  Portland  Savings  Bank,  and 
plaintiff,  accompanied  by  Antone,  went 
into  the  bank  of  defendants  for  the  pur- 
pose of  depositing  tbe  money,  where  it 
was  placed  on  deposit.  As  to  wbo  had 
possession  of  and  delivered  the  money  to 
the  teller  of  defendants,  and  what  trans- 
pired at  the  time,  there  Is  a  direct  conflict 
In  the  testimony  between  the  plaintiff  and 
the  teller,  wbo  are  tbe  only  witnesses 
testifying  on  that  subject.  The  plulntlff 
says  that  he  took  tbe  money,  which  was 
tied  up  in  a  handkerchief,  from  his  pocket, 
and  delivered  it  to  the  teller,  saying  he 
wanted  to  place  It  on  deposit  for  three 
months;  that  the  teller  received  tbe 
money  from  and  delivered  to  him  tbe 
certificate  ot  deposit  describe.!  in  tbe  com- 
plaint, and  requested  him  to  write  his 
name  in  tbe  signature  book  for  identifica- 
tion, bot  be  informed  the  teller  he  could 
not  write,  and  offered  to  make  his  mark 
in  the  book.  Antone,  who  was  present, 
then  spoke  up,  and  said :  "I  will  write  bis 
name,"  and  the  teller  allowed  him  to 
write  the  name  "Saverlo  Fiore"  in  tbe 
signature  book.  He  did  not  know  tbe  use 
of  the  signature  book,  or  that  Antone 
wrote  the  name  "Saverio  Flore"  as  and 
for  his  signature.  Afterwards,  Antone, 
through  fraud,  obtained  the  certificate, 
forged  bis  name  thereon,  presented  and 
re<-elved  payment  thereof.  Tbe  teller  tes- 
tifies that, on  the  day  named,  the  man  tbe 
plaintiff  calls  Antone  and  plaintiff,  both  of 
whom  were  entire  strangers  to  him,  came 
to  the  bank  together.  Antone  bad  pos- 
session ot  and  delivered  to  him  the  money, 
saying  he  wanted  to  deposit  it  for  three 
months,  and  giving  his  name  as  Saverio 
Fiore,  and  wrote  this  name  lu  the  signa- 
ture book,  which  is  used  as  a  means  of 
identifying  depositors.    Tbe  certificate  of 


deposit  described  In  the  complaint  was 
thereupon  issued  and  delivered  to  Antone, 
and  tiietwomen  left  the  bank  together. 
Two  or  three  hours  afterwards.  Antone, 
with  whom  be  had  all  the  deatings,  and 
whom  he  supposed  owned  tbe  mon°y,  re- 
turned, saying  he  bad  found  a  place  where 
he  could  invest  the  money  to  a  better  ad> 
vantage,  and  requested  payment  of  the 
certificate,  which  he  presented,  indorsed 
with  tbe  name  as  written  in  tbe  siguatare 
book,  and  it  was  thereupon  paid  and 
canceled  ;  that  during  all  bis  transactions 
with  Antone,  concerning  the  deposit  of 
tbe  money  and  Issuance  and  delivery  of 
the  certificate,  plaintiff  was  standing 
close  by,  and  did  or  said  nothing  to  indi- 
cate that  he  bad  any  interest  or  owner- 
ship in  the  money.  At  the  time  of  the  de- 
posit ot  the  money,  and  payment  of  the 
certificate,  tbe  teller  supposed  and  be- 
lieved that  tbe  money  belonged  to  the 
person  making  the  deposit,  and  tbathis 
name  was  Saverio  Fiore,  aa  he  represent- 
ed, and  did  not  know  otherwise  nntil  long 
after  the  certificate  had  been  paid.  It  is 
also  In  evidence,  and  about  which  there  is 
no  dispute,  that  it  is  the  general  castom 
ot  banks  in  tbe  city  ot  Portland,  where 
a  person  unknown  to  tbe  bank  brings 
money  for  deposit,  gives  a  name  as  bis 
own,  and  asks  for  a  certificate  of  deposit, 
there  being  no  suspicious  circumstances, 
to  issue  to  him  sncb  certificate  In  tbe 
name  given,  upon  his  signing  the  signa- 
ture book,  if  he  can  write,  without  for- 
tber  inquiry,  and  to  pay  tbe  money  upon 
the  return  of  tbe  certificate  indorsed  with 
tbe  name  as  written  in  tiie  signatnre 
book.  But  where  the  depositor  cannot 
write,  it  is  the  custom  to  ask  certain  ques- 
tions, tlie  answers  to  which  are  entered  in 
the  signature  book  as  a  means  of  Identifi- 
cation. 

The  errors  relied  on  here  are  in  the  giv- 
ing and  refusal  of  certain  instructions  by 
the  trial  court.  The  defendaiitH  requested 
thecourtto  instruct  the  Jury,  among  other 
things,  as  follows:  '(1)  If  the  jury  find 
from  the  evidence  that  the  money  was 
delivered  to  tbe  receiving  teller  by  a  per- 
son other  than  tbe  plaintiff,  and  that  he 
deposited  the  same  and  signed  tbe  signa- 
ture book,  and  thereafter  returned  thecer- 
tlflcate  of  deposit  properly  indorsed,  and 
received  the  money  therefor,  and  tbe  bank 
or  the  paying  teller  had  no  reason  to 
believe  that  he  was  not  tbe  owner  thereof, 
tbe  plaintiff  cannot  recover.  f2)  If  you 
find  from  the  evidence  that  it  Is  a  general 
banking  custom,  or  a  custom  among  the 
banks  of  tbe  city  of  Portland,  where  a 
person  brings  money  to  a  bank  and  asks 
for  a  certificate  of  deposit,  and  signs  the 
Signature  book  with  a  name  which  is  not 
his  own,  and  which  tbe  bank  has  no  rea- 
son to  believe  is  not  his  genuine  name,  to 
cash  such  certificate  upon  return  thereof, 
with  the  proper  Indorsement  thereon, 
without  further  inquiry,  and  that  surh 
were  the  facts  In  this  case,  such  action  on 
tlie  part  of  the  bank  does  not  constitute 
negligence  on  its  part.  (3)  If  you  find 
from  the  evidence  that  the  plaintiff  came 
Into  the  bank  with  a  tbird  person,  in  this 
case,  and  stood  by  while  the  third  person 
deposited  tbe  money,  signed  tbe  signature 
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<iouk,  and  received  the  certlOcate  of  de- 
I>o8it,  without  protest  or  objection  on  hia 
part,  and  that  the  teller  of  said  bank  did 
not  know  or  had  no  reason  to  believe 
that  plaintiff  waa  Interested  therein,  and 
ilefendanta  thereafter  repaid  the  amount 
of  Buch  certificate  to  such  third  person, 
und  upon  the  return  of  such  certificate 
by  blm  properly  Indorsed,  plaintiff  is  es- 
topped In  this  case  and  cannot  recover. " 
Each  of  these  Instraotions  being  refused, 
ao  exception  was  duly  noted,  and  the 
nilinm  of  the  court  thereon  are  now  as- 
signed as  error. 

These  Instructions  were  designed  to 
state  the  law  as  applicable  to  the  facts  as 
contended  for  by  the  defendants,  and  we 
think  should  have  been  given.  If,  as  de- 
fendants claim,  tbe  money  in  dispute  was 
deposited  in  tbe  banlc  by  Antone.  wbo 
represented  bis  name  to  be  Saverlo  Flore, 
which  the  bank  supposed  to  be  true,  and 
the  certificate  of  deposit  was  Issued  and 
delivered  to  him,  intending  thereby  to 
make  It  payable  to  the  person  to  whom 
delivered,  and  that  he  wrote  the  name 
"Saverlo  Flore"  Id  tbe  signature  book  of 
the  bank  as  and  for  his  genuine  slgna- 
tore,  and  afterwards,  upon  return  of  the 
certificate  Indorsed  with  the  name  ap- 
pearing in  the  signature  book,  the  money 
was  paid  to  hlui,  without  any  knowledge 
that  it  belonged  to  some  other  person.lt 
seems  to  us  clear,  In  view  of  the  banking 
ccstora  In  such  cases,  defendants  are  not 
liable  tu  plaintiff  in  this  action,  although 
In  fact  the  money  may  have  belonged  to 
him.  Their  contract  was  with  the  person 
with  whom  they  dealt,  and  who  deposited 
tbe  money  under  the  name  by  which  he 
was  known  at  the  time,  and  their  obliga- 
tion was  to  repay  the  money  to  him  on 
his  order,  upon  the  return  of  the  certifi- 
cate properly  Indorsed.  They  contracted 
with  him  under  the  name  of  Saverlo 
Flore,  bclieTlng  that  to  be  hlw  true  name, 
imued  and  delivered  to  him  the  certificate 
ol  deposit  In  such  name,  thereby  intending 
to  make  it  payable  to  the  person  to  whom 
it  was  delivered ;  and,  ulthough  they  may 
bave  been  mistaken  in  the  name  of  the 
man,  the  person  with  whom  they  dealt 
was  the  person  intended  by  them  as  the 
payee  of  tbe  certificate,  designated  by  the 
name  by  which  be  was  known  in  tlie 
transaction,  aud  when  be  returned  the 
certificate  indorsed  with  the  signature  ap- 
pearing in  the  signature  book,  and  It  was 
paid  without  knowledge  of  the  claim  of 
any  other  person,  and  under  the  belief 
that  the  money  belonged  to  bim,  their 
contract  was  complied  with.  If  Antone 
had  possession  of  the  money,  deposited  It 
iQ  tile  hank,  and  dealt  with  it  as  his  own, 
the  hank  had  a  right  to  assume  without 
turther  inquiry,  unless  there  was  some- 
thing in  tbe  transaction  itself  to  arouse 
suspicion,  that  tbe  money  belonged  to 
blui.  and  tbat  he  was  dealing  in  bis  true 
name,  and  their  contract.  If  the  facts  are 
as  they  claim,  was  to  pay  the  money  to 
hiiu  or  his  order;  and  this  they  havedone, 
andnughtuotnow  to  be  required  to  pay  It 
HiCaiD  to  a  person  with  wliom  they  had 
no  dealings,  and  wbo  was  In  no  way  con- 
nected with  the  transaction.  Ut>»ierts<'n 
T.Coleman,  141  Mass.  231,  4  N.  E.  Rep. 


619;  Bank  y.  Shotwell,  35  Kan.  360,  11 
Pac.  Rep.  141 ;  U.  8.  v.  Exchange  Bank,  45 
Fed.  Rep.  163. 

it  is  argued,  however,  that,  because  the 
certificate  of  deposit  was  In  terms  made 
payable  to  Saverio  Flore,  the  defendants 
were  bound  at  their  peril  toseethatit  was 
paid  to  no  other  person,  and  It  is  Immate- 
rial from  whom  they  received  the  money, 
and  this,  we  suppose,  was  tbe  view  enter- 
tained by  tbe  court  below.  Judging  from 
tbe  entire  charge  to  the  jury.  This  would 
probably  be  so,  if  the  contract  bad  been 
between  the  defendants  and  Saverlo 
Flore,  or  bad  It  been  intended  to  make 
the  certificate  payable  to  blm;  but  here, 
it  defendants' contention  Is  true,  tbe  con- 
tract was  with  the  person  with  whom 
they  dealt,  and  to  whom  the  certificate 
was  issued  and  delivered,  known  in  tbe 
transaction  as  Saverlo  Flore,  and  with 
no  other  person,  nor  was  it  intended  thecer- 
tificate should  be  paid  to  any  other  person, 
unless  by  tlie  order  of  the  persim  dealing 
with  the  bank.  The  obligation  of  the 
bank  was  to  pay  the  money  on  tbe  order 
of  tbe  person  from  whom  It  was  received, 
and  with  whom  the  contract  was  made, 
under  the  name  by  wblch  he  was  known 
at  the  time.  While  a  bank  may  be  bound 
at  its  peril  to  see  that  the  money  of  a  de- 
positor is  only  paid  to  himself  or  order,  it 
may  safely  assume  without  further  in- 
quiry, in  the  absence  of  suspicions  circum- 
stances, that  the  name  by  which  tbe  de- 
positor, if  a  stranger,  is  known  in  tbe 
transaction  is  his  true  name.  The  ques- 
tion In  this  case  Is,  with  whom  did  the 
bank  deal,  and  who  was  Intended  as  tbe 
pay^e  of  the  certificate?  The  name  is 
only  one  means  of  determining  that  fact. 
The  name  used  in  the  transaction  is  only 
one  means  of  identifying  the  person,  and 
is  often  not  the  safest  and  best.  As  was 
sold  in  Robertson  v.  Coleman,  supra: 
"Tbe  name  of  a  person  is  the  verbal 
designation  by  whlcii  he  is  known,  but 
the  visible  presence  of  the  person  aHords 
surer  means  of  identifying  him  than  his 
name."  This  is  not  a  case  where  a  person 
known  to  tbe  bank  represented  a  third 
person,  but,  according  to  defendants'  con- 
tention, is  one  in  which  the  bank  was 
dealing  with  a  person  under  the  assump- 
tion, justified  by  the  circumstances  of  the 
transaction,  that  he  had  given  his  true 
name,  and  was  the  owner  of  the  money, 
and  entitled  to  deposit  and  draw  it,  and 
this  question  ought  to  have  been  put  to 
tbe  jury. 

There  is  yet  another  reason  why  it 
seems  to  us  this  question  should  have 
been  submitted  to  the  jury.  If,  as  defend- 
ants contend,  the  mon'ty  was  in  the  pos- 
session of  .Antone,  and  by  bim  deposited  in 
tbe  bank,  it  was  with  the  knowledge  aud 
consent  of  plaintiff,  wbo  was  present  at 
the  time,  and  who  thereby  either  negli- 
gently or  intentionally  placed  Antone  In 
n  position  to  perpetrate  a  fraud  upon  tbe 
bank,  and  in  such  case  the  loss  should  fall 
upon  the  one  who  has  been  the  occasion 
ol  It.  Allowing  that  plaintiff  Intended  no 
wrong  by  suffering  Antone  to  deal  with 
the  money  as  bis  own,  and  tliat  neither  be 
nor  the  bank  was  in  fault  lu  tbe  matter, 
the  loss  should  fall  upon  bim,  because  by 
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bla  act  be  facilitated  tbe  fraud.  Stout  t. 
BenolBt,  89  Mo.  281.  In  the  language  of 
Lord  Mansfikld  In  Price  v.  Neal,  3  Bnr- 
rowH,  1856:  "It  Is  a  misfortune  which  bus 
happened  wittaoat  the  defendant's  fault 
or  neglect.  If  there  waR  no  neglect  In  the 
plaintiff,  yet  there  Is  no  reason  to  throw 
oft  the  loss  from  one  innocent  man  apon 
another  Innocent  man.  But  in  this  case, 
if  there  was  any  fault  or  negligence  of  any 
one,  it  certainly  was  in  the  plaintiff,  and 
not  Id  the  defendant."  That  portion  of 
the  instruction  of  tbe  court,  that  the  man 
who  controlled  the  money,  whether  he 
was  accompanied  by  other  personp  or  not 
when  be  went  into  the  bank,  and  who 
negotiated  with  and  delivered  the  money 
to  the  teller,  might  properly  be  deemed  by 
the  bank  the  owner  of  the  money,  and  if 
tbe  bank  people,  notwithstanding  this  fact, 
accepted  and  acted  upon  the  statements 
of  Antone,  it  wus  a  question  for  the  jury 
whether  In  so  doing  they  exercised  reason- 
able diligence,  was,  we  think,  when  viewed 
in  tbe  light  of  the  entire  charge  and  plain- 
tiff's testimony,  a  presentation  of  tbe  case 
as  made  by  plaintiff,  and  no  error  of  which 
defendants  can  complain.  It  plaintiff  was 
in  possession  of  the  money,  and  delivered 
it  to  the  teller  for  deposit,  and  the  teller 
allowed  Antone  to  write  plaintiff's  name 
in  the  signature  book,  as  and  for  his  sig- 
nature, it  was,  perhaps,  a  question  for  the 
Jury  whether  the  teller  exercised  reasona- 
ble care  and  diligence  in  so  doing,  al- 
though from  the  evidence  in  this  case  it 
would  seem  there  Is  but  little  room  for 
controversy  on  that  question. 

At  tbe  argument  we  wereurged  to  affirm 
tbe  judgment  in  this  case  for  informality 
in  the  bill  of  exceptions,  in  stating  all  tbe 
evidence  given  on  tbe  trial,  as  extended 
from  the  stenographer's  notes,  in  place  of 
only  so  much  thereof  as  is  necessary  to 
explain  the  exceptions  taken,  but  as  the 
errors  relied  on  arein  tbe givlngand  refusal 
of  certain  Instructions,  which  are  so  stated 
in  tbe  bill  of  exceptions  as  to  be  easily 
understood,  we  do  not  feel  Justified  in 
refusing  to  examine  them,  bat  cannot 
refrain  from  condemning  the  practice, 
which  seems  to  be  frequently  adopted,  of 
making  a  part  of  the  bill  of  exceptions  all 
the  evidence  given  on  the  trial,  when  no 
questions  are  presented  for  review  calling 
for  an  examination  of  the  evidence.  This 
practice  is  in  disregard  of  the  plain  pro- 
visions of  the  statute.  (Code,  §  232.)  as 
well  as  all  rnles  governing  the  preparation 
of  bills  of  exceptions,  (State  v.  Drake,  11 
Or.  .S.%,  4  Pac.  Rep.  1204;  Janeway  v.  Hol- 
ston,  1»  Or.  97,  23  Pac.  Rep.  8.50,)  is  un- 
necessarily expensive  to  litigants,  and  im- 
poses the  arduous  task  upon  this  court  of 
examining  a  vast  amount  of  irrelevant 
and  immaterial  matter.  Tlie  bill  of  excep- 
tions In  this  vasecontains  of  evidence  over 
60  typo-written  pages,  while  the  facts 
upon  which  the  questions  sought  to  be 
reviewed  are  founded  could  have  been 
more  clearly  and  Intelligently  stated  on 
two  or  three.  Such  a  practice  ought  not 
to  be  encouraged,  and,  in  taxing  costs  in 
this  court,  the  clerk  will  be  directed  not 
to  allow  anything  on  account  of  the  evi- 
dence contained  in  the  bill  of  exceptions. 
Judgment  reversed,  and  new  trial  ordered. 


Hummel  et  at.  t.  Friese  et  aJ. 
(.Supreme  Court  vf  Oregon.    March  89, 1893.) 

APPBAI.  —  AfFIBHAMOB  —  COKTLICTINO   EvmBscz. 

Where  the  sole  qneation  is  one  of  fact,  and 

tbe  evidence,  though  conflicting,  supports  tbe 
referee's  report,  the  Jadgmeut  rendered  thereon 
will  be  alBrmed. 

Appeal  from  circuit  court,  Multnomab 
county ;  Loyal  B.  Stear.ns,  Judge. 

Suit  by  W.  F.  Hummel  and  Frank  Hum- 
mel against  A.  H.  Friese  and  Louise  Friese 
to  remove  a  cloud  from  title.  On  conflict- 
ing evidence  the  referee  filed  his  report  for 
plaintiffs,  on  which  Judgment  was  ren- 
dered for  plaintiffs.  Defendants  appeal. 
Affirmed. 

R.  &  E.  B.  WUUama  &  Carey,  E.  Atenden- 
hall,  and  Frank  B.  Jolly,  for  appellants. 
Killia,  Starr  &  Tbomaa.tor  respondents. 

Per  Curiam.  This  is  a  suit  to  remove 
a  cloud  from  title.  The  complaint  lain 
the  usual  form.  The  answer  denies  the 
allegations  of  the  complaint,  and  affirma- 
tively alleges  that  on  February  16, 1>»). 
the  defendant  Louise  Friese  purchased 
from  plaintiffs*  grantor  the  propert.v  in 
controversy,  together  with  other  proper- 
ty adjoining  on  tbe  east,  hut  by  mutaal 
mistake  the  property  in  suit  was  omitted 
from  the  deed.  The  reply  denies  the  al- 
legations of  the  answer.  After  issue  joined, 
the  cause  was  referred  to  Judge  Hurley  to 
report  the  facts  and  the  law.  The  evi- 
dence was  taken  before  him,  and,  after 
argument  by  counsel  and  full  considera- 
tion, he  made  and  tiled  his  report  io  favor 
of  plaintiffs,  whicb  being  confirmed  by  the 
court,  defendants  bring  this  appeal.  Tlw 
question  is  one  of  fact  and  not  of  law,  and 
It  is  HufHcIeut  to  say  that  after  a  careful 
examination  of  the  evidence  we  are  of  tbe 
opinion  that  there  is  no  error  in  the  de- 
cree of  the  trial  court,  and  it  is  therefore 
affirmed. 


BUCHTKI.   v.  BODB. 

(Supreme  Court  of  Oregon.    March  29, 1893.) 
Appeai. — Revibw— Weioht  and  SDrpiciBSCT  or 
Evidence. 
A  decree  in   equity  supported   by  the  evi- 
dence will  be  affirmed  on  appeal,  where  the  only 
question  Is  one  of  fact. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Stearns,  Judge. 

Bill  in  equity  by  Joseph  Bucbtel  against 
Frank  Bode  to  redeem  u  pledge.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Hall  Ji  Showers  and  R.  A  E.  B.  Williaws 
&  <;arey,  for  appellant.  Dolph,  BUHoger, 
Mallory  &  Simon  and  Sears  A  Beach,  for 
respondent. 

Per  Curiam.  This  is  a  suit  to  redeem 
60  Bhares  ot  stock  in  tbe  City  View  Park 
Association,  which  plaintiff  claims  to  have 
transferred  to  defendant  as  collateral  se- 
curity for  tbe  payment  of  a  debt.  The  on- 
ly qnestiou  In  the  case  is  one  of  fact,  and 
is  wbetlier  the  transfer  of  the  stock  was 
as  a  pledge  or  an  absolute  sale.  Tbe  evi- 
dence has  been  carefully  examined,  and  we 
think  it  fully  supports  defendant's  conten- 
tion and  the  decree  of  the  court  below  is 
therefore  affirmed. 
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SALOMON  e.  CBESS. 


Salomon  t.  Chesb  et  al. 
(Supreme  Court  cf  Oregon.    March  29, 1893.) 

RBAI/-B8TATB  AOIKTS  — RlOBT  TO    COMKIBSIONS— 
INSTRPMIISTALITT  IX  ErrECTIMO  SaLB — ^blSTBDO- 

Tioua — Review  ow  Appeal.. 

1.  Wbere  a  motion  for  a  nonsuit  is  deniod, 
the  Judgment  will  be  affirmed  on  appeal,  without 
reviewing  the  weight  and  sufficiency  oX  the  evi- 
dence, if  there  is  some  from  which  the  Jury 
might  find  a  verdict. 

2.  An  instruction  that  a  real-estate  aeent 
Is  not  entitled  to  recover  for  his  services,  if  be 
failed  to  accomplish  the  sale,  and  the  vendee 
was  induced  to  reconsider  his  resolution  and  pur- 
chase by  another  agent,  notwithstanding  that  the 
vendee  may  never  have  looked  at  the  property 
or  thought  of  buying;  it  but  for  plain tiO,  "as  his 
agency  was  not  the  immediate  and  efficient  cuuse 
of  the  sale, "  was  properly  refused,  where  there 
was  no  evidence  that  another  agent  was  instru- 
mental in  efFocting  the  sale,  and  also  because  the 
Jury  were  likely  to  misunderstand  the  last  clause, 
and  regard  it  as  independent  of  the  antecedent 
part  of  the  instruction. 

3.  An  instruction  that  "the  law  regards  only 
proximate,  and  not  remote,  causes  in  a  case  of  this 
kind,  where  two  or  more  brokers  have  the  same 
property  for  sale, "  was  properly  refused  as  too 
general  in  its  terms,  and  leaving  the  jury  to 
speculate  as  to  what  were  such  causes. 

4.  An  instruction  that  "where  two  or  more 
a^nts  have  the  same  property  for  sale,  in  the 
absence  of  collusion  on  the  part  of  the  vendor, 
the  agent  through  whose  instrumentality  the  sale 
ts  carried  to  completion  is  entitled  to  the  com- 
mission," was  properly  refused,  as  assuming  that 
other  agents  were  employed,  where  the  evidence 
upon  that  point  was  conflicting. 

R.  A  single  exception  to  the  refusal  of  sev- 
eral instructions,  requested  as  a  wbolp,  cannot 
be  sustained  unless  each  instraction  is  oorreot 
and  applicable  to  the  evidence.  Murray  r.  Mur- 
ray, 6  Or.  17,  followed. 

Appeal  from  circuit  court,  MoUnoinah 
eonnty;  E.  D.  Suattuck,  Judge. 

This  is  an  action  orl(;!naIly  commenced 
.  before  a  justice  of  the  peace  by  Louis  Salo- 
mon to  recover  $162 alleged  to  be  due  from 
tlie  defendants,  John  M.  Cress  and  an- 
other, to  the  plaintiff  as  coronilasion  for 
•elllDK  certain  real  property  situated  In 
the  city  of  Portland  tor  the  defendants. 
The  answer  denies  the  allegations  of  the 
complaint.  In  the  Justice's  court  the  de- 
fendants had  judgment  fur  their  costs, 
from  which  the  plaintiff  appealed  to  the 
circuit  court.  Upon  a  trial  In  the  circuit 
court,  the  plaintiff  recovered  a  verdict  and 
Judgment  for  the  full  amount  claimed, 
from  which  the  defendants  have  appealed 
to  this  court.    Afflrmed. 

Klllln,  Starr  &  Thomas,  for  appellants. 
MrGinn,  Sears  &  Hlmon,  (or  respondent. 

Strahak,  C.  J.  At  the  eonclusion  of  the 
plaintiff's  evidence  the  defendants  moved 
for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  failed  to  prove  a  case  su£B- 
cieat  to  be  submitted  to  a  jury.  All  of  the 
evidence  offered  by  the  plaintiff  Is  con- 
tained in  the  bin  of  exceptions,  and  this 
presents  a  question  as  to  Its  suSlciency 
which  we  are  t<i  determine  on  this  appeal. 
In  passing  upon  this  question  we  only  ex- 
amine the  record  far  enough  to  ascertain 
whether  or  not  there  was  some  evidence 
on  each  material  iHsue.  We  do  not  assume 
to  weigh  such  evidence  or  to  determine 
its  sufficiency,  but  only  that  there  was 
Bora0  evidence  before  the  Jury  upon  which 


they  might  And  a  verdict  If  they  believed 
the  witnesses.  We  have  carefully  read  all 
the  evidence  In  the  case  at  the  time  the 
motion  for  a  nonsuit  was  submitted,  and 
find  It  very  full  and  explicit  upon  every  is- 
sue. On  this  evidence  the  court  below 
could  not  have  done  otherwise  than  over- 
rule the  motion  for  a  nonsuit,  and  alio tr 
the  case  to  go  to  the  jury. 

2.  The  only  other  exception  in  the  case 
is  to  the  ruling  of  the  court  in  refusing  to 
give  the  Instructions  asked  on  the  part  of 
the  defendants,  which  instructions  are  as 
follows:  "(1)  If  the  services  of  Salomon, 
whatever  they  be,  failed  to  accomplish  a 
sale,  and  afterwards  EHIs  was  Induced  to 
reconsider  his  resolution  by  Colvin,  and 
then  made  the  purchase  as  tbeconsequence 
of  such  secondary orsuperveninginSuence, 
notwithstanding  the  fact  that  Salomon 
first  pointed  out  the  property  to  him, 
and  that  be  (Ellis)  may  never  have  looked 
at  the  property  nor  entertained  a  thought 
of  buying  it  but  for  Salomon,  Salomon  is 
not  entitled  to  recover,  as  his  agency  was 
not  the  immediate  and  efficient  cause  of 
the  sale.  The  law  regards  only  proxi- 
mate, and  not  remote,  causes  in  a  case  of 
this  Iclnd,  where  twoor  more  brokers  have 
the  same  property  for  sale.  (2)  Where  an 
owner  of  real  estate  employs  two  brokers 
to  sell  such  real  estate,  and  then  remains 
neutral  between  them,  and  where  one  of 
such  brokers  brings  to  him  a  purchaser, 
he  may  immediately  convey  the  property 
to  the  purchaser,  and  pay  the  broker, 
without  any  Inquiry  as  to  whether  the 
other  broker  may  not  havehad  something 
to  do  In  effecting  the  sale.  (3)  Where  two 
or  more  agents  have  the  same  property 
for  sale,  in  the  absence  of  collusion  on  the 
part  of  the  vendor,  the  agent  through 
whose  Instrumentality  the  sale  is  carried 
to  completion  Is  entitled  to  the  commis- 
sion. "  "But  the  court  refused  to  give  said 
instructions,  to  which  refusal  by  the  court 
the  defendants  at  the  time  duly  excepted, 
which  exception  was  allowed  by  the 
court." 

These  instruction^  were  not  asked  sepa- 
rately, and  the  ruling  of  the  court  taken 
upon  each,  but  they  were  asked  as  a  whole, 
and,  upon  the  refusal  uf  the  court  to  give 
them,  but  a  single  exception  was  taken. 
This  state  of  the  record  brings  the  case 
clearly  within  Murray  v.  Murray,  6  Or.  17. 
In  that  case  this  conrt,  per  Shatti:ck,  J., 
declared  the  rule  relative  to  exceptions  of 
this  kind  as  follows:  "(1)  When  any  part 
of  a  charge  given  is  sound,  a  general  ex- 
ception to  the  charge  as  a  whole  cannot 
bo  sustained;  (2)  to  maintain  an  excep- 
tion to  a  refusal  to  charge  an  entire  series 
of  propositions,  each  one  of  the  proposi- 
tions must  be  sound;  (3)  an  exception  to 
such  portions  of  a  charge  us  are  variant 
from  the  requests  made  by  the  party,  not 
pointing  out  the  variance,  cannot  be  sus- 
tained." These  propositions  are  fully  sus- 
tained by  authorities,  state  the  correct 
rule  of  practice,  and  cannot  be  departed 
from  by  the  court.  All  the  Instructions  In 
the  series  must  be  sound  and  applicable  to 
the  facts  in  evidence,  or  else  the  exception 
cunnot  be  sustained.  So  far  as  I  can  dis- 
cover from  the  evidence,  Ellis,  the  pur- 
chaser, from  the  time  Salomon  flrst  called 
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His  attention  to  this  property,  was  anx- 
ious, or  at  least  willing,  to  buy  It.  Tbe 
only  question  In  tbe  negotiations  was  his 
ability  to  payor  secure  the  purchase  mon- 
e.v  In  a  manner  satisfactory  to  the  defpnd- 
ants.  There  is  nothing  In  tbe  case,  there- 
fore, to  Justify  the  assumption  In  tlie  first 
instruction  that  Ellis  was  Induced  to  re- 
consider his  resolution  byCoIvln,  nor  does 
it  appear  that  Ellis  made  the  purchase  In 
consequence  of  such  secondary  or  super- 
vening influence;  and  I  think  that  the 
words  in  the  first  instruction, 'Salomon 
is  not  entitled  to  recover,  as  his  agency 
was  not  the  Immediate  and  eEIicient  cause 
of  the  sale, "  though  Id  some  manner  con- 
nected with  what  goes  before,  are  mis- 
leading. The  jury  could  hardly  under- 
stand this  statement  was  dependent  on 
the  antecedent  part  of  tbe  instruction.  It 
was  probably  so  intended  by  the  writer 
of  the  instruction,  but  the  connection 
seems  too  remote  tomakelt  a  safe  proposi- 
tion tobeglven  toajuryinthatform.  The 
words,  "as  his  agency  was  not  the  imme- 
diate and  e£9clent  cause ofthe  sule,''sound 
more  like  a  declaration  that  the  court 
was  asked  to  make  on  the  very  fact  which 
tbe  jury  was  to  try.  Besides  the  state- 
ment in  this  charge  that  "the  law  regards 
only  proximate,  and  not  remote, causes  In 
a  rase  of  tills  kind,  where  two  or  more 
brokers  have  the  same  property  for  sale, " 
is  entirely  too  general  in  its  terms,  and 
leaves  a  wide  field  open  for  tbe  jury  to 
speculate  ou  wbat  are  proximate  and 
what  are  remote  causes  in  a  case  of  this 
kind;  and  it  may  be  observed  that  even 
the  counsel  or  this  court  might  find  it  a 
somewhat  dttflcnlt  thing  to  do,  to  define 
with  accuracy  just  what  are  proximtite 
and  what  are  remote  causes,  within  the 
meaning  of  this  instruction.  We  think 
this  part  of  this  instruction  was  mislead- 
ing, unless  it  was  accompanied  by  some 
definition  of  what  would  be  proximate 
and  what  would  be  remote  causes  within 
the  meaning  of  the  instruction.  From 
this  instruction  alone,  how  could  the  Jury 
know? 

The  second  instruction  seems  to  assume 
as  a  f.'ict,  with  which  the  Jury  had  no  con- 
cern, that  the  owner  of  this  property  had 
employed  two  brokers  to  sell  the  same. 
He  may  and  probably  did  so,  but  It  the 
fact  is  inaterinl,  as  It  is  assumed  to  be  by 
this  instruction, it  was  the  province  of  the 
jury  to  find  It  from  the  evidence.  Therefore 
this  instruction  should  have  submitted 
the  question  hypothetically  to  the  jury, 
and  it  should  have  been  informed  that,  it 
It  found  from  the  evidence  that  the  owner 
of  this  real  estate  had  employed  two 
brokers  to  sell  such  real  estate,  etc.  The 
Instruction  assumes  tbe  existence  of  the 
fact,  and  thus  entirely  excludes  the  delib- 
erations of  the  Jury  from  that  question. 
There  was  some  evidence  on  this  subject 
before  the  Jury.  This  It  had  a  right  to 
consider,  but  this  instruction,  had  It  been 
given,  would  have  effectually  taken  that 
question  from  the  jury.  The  view  we 
have  taken  of  this  case  renders  it  unneces- 
sary to  consider  the  very  interesting  ques- 
tion of  practice  which  was  presented  on 
tbe  argument.  Let  the  Judgment  appealed 
from  be  affirmed. 


Dean  v.  Willamette  Bkidge  Ry.  Co. 
(Supreme  Court  of  Oregon.    March  29, 1893.) 

COSSTITCTIONAL  LaW— JUBT  TkI  AL— DEFAULT. 

1.  Hill'B  Code,  $  S49,  sut>d.  i,  as  amended  by 
Act  ISOl,  (Seas.  Laws  p.  173,)  which  provides 
that  in  certain  actions,  iDclnding  all  actions 
Roundinfr  in  damages  or  tort.  If  no  anstver  be 
filed  within  tbe  time  apocifled,  default  may  be 
entered  against  defendant,  and  plaintiff  may  ap- 
ply at  a  subsequent  term  for  the  relief  demand- 
ed in  the  complaint,  and  in  all  such  c<ises  "the 
court,  without  the  Intervention  of  the  jury,  shall 
assess  the  damages  which  he  shall  recover," 
eto.,  is  not  repugnant  to  tne  constitution,  (Hill's 
Code,  art  1,  f  17,)  which  declares  that  "in  all 
civil  cases  the  right  of  trial  by  jury  shall  remain 
Inviolate,"  since  the  assessment  of  damages  on  a 
confession  by  defendant  of  tbe  cause  of  iu:tion  is 
not  a  "trial"  of  the  action. 

2.  The  above  statute  is  mandatory,  and  it  is 
error  for  the  judge,  in  such  a  case,  to  cnll  s  jury 
to  assess  the  damages. 

Appeal  from  circuit  court,  Multnomah 
county,  E.  D.  Shattuck,  Ju.lge. 

.\ctlon  for  personal  injury  by  Tbomas 
Deau  against  tbe  Willamette  Bridge  Rail- 
way Company.  Plaintiff  had  Judgment  on 
default  of  an  answer,  and  from  the  anHesa- 
ment  of  damages  by  a  jury  defendant  ap- 
peals.   Reversed. 

Dolnh,  Bellinger,  Mallory  &  Simon,  f«ir 
appellant.  AicOiaa,  ISeurs  &  tUmoa,  for 
respondent. 

Lord,  J.  This  la  an  action  to  recover 
damages  for  lujnries  which  tbeplaintiff  al- 
leges he  sustained,  while  a  passenger  on  a 
car  of  the  defendant  company,  as  the  re- 
sult of  its  negligence.  The  facta  show 
that  the  defendant  suffered  a  default,  and 
claimed  under  sul>dl  vision  2,  §  249,  Hill's 
Code,  that  the  court  should  assess  the 
damages.  Upon  demand  by  the  pluintilf, 
the  court  ordered  tbe  clerk  to  call  a  jury 
to  assess  the  damages.  A  jury  was  there- 
upon impaneled,  who,  after  bearing  the 
evidence,  returnfd  a  verdict  for  the  plain- 
tiff. The  defendant  took  no  part  in  the 
proceeding  further  than  making  the  neces- 
sary objections  and  saving  exceptionH  tu 
the  action  of  tbe  trial  court.  Upon  the 
verdict  thus  given  Judgment  was  subsi^ 
quently  entered,  and  from  this  judgment 
the  defendant  has  appealed.  The  error 
upon  which  the  defendant  relies  to  revprse 
the  judgment  is  the  refusal  of  the  trial 
court  to  hear  the  testimony  and  assess  the 
damages  without  the  intervention  of  a 
Jury,  as  provided  by  the  second  subdivis- 
ion of  section  249,  as  amended  bv  tbe  act 
of  1S9I,  (Sess.  Laws,  p.  173.)  That  subdi- 
vision is  as  follows :  "  In  other  actions,  in- 
cluding all  actions  sounding  in  damages 
or  torts,  as  opposed  to  an  action  for  debt, 
if  no  answer  be  filed  with  the  clerk  of  the 
court  within  the  time  specified  In  thesunr.- 
mons,  or  such  further  time  as  may  have 
been  granted  by  the  court  or  Judge  there- 
of, ths  clerk  shall,  upon  a  written  motion 
of  the  plaintiff  being  filed,  enter  the  de- 
fault of  the  defendant,  and  thereafter  the 
plaintiff  may  apply  at  the  first  or  any 
subsequent  term  of  court  for  the  relief  de- 
manded In  tbe  complaint;  and  In  all  such 
cases,  where  judgment  Is  rendered  other- 
wise than  on  a  verdict  in  favor  of  the 
plaintiff.  tb«  court,  without  theinterven- 
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Jon  of  th«  Jury,  ittaall  assess  the  damages 
which  he  shall  recover.  The  court  niaj' 
hear  the  proof  itHelf,  or  make  an  order  of 
reference  to  hear  and  report  the  testi- 
iDoiiy.  The  dcleiidant  shall  not  be  pre- 
cluded, by  reason  of  his  default,  from  of- 
fering proof  hi  mitigation  of  damages.  In 
making  such  asseKsment  of  damages  the 
court  shall  appoint  a  time  theri-fur  upon 
notice  to  the  parties  to  the  action.  The 
party  aggrieved  by  the  assessment  of 
(lamages  shall  have  the  right  to  appeal 
therefrom."  The  language  of  the  statute 
Ig  plain  and  unmistukulile.—thecnurt shall 
ai)8e88  the  damages"  without  the  iuterven- 
tloQ  of  a  Jury. "  Nor  Is  this  controverted, 
tor  It  Is  not  claimed  by  counsel  for  the 
plaintilt  that  the  action  of  the  trial  court 
can  be  sustained  by  any  construction  of 
the  statute.  His  contention  is  that  the 
statute  is  unconstitutional,  in  that  it  de- 
prives the  plain  tier  of  the  right  of  trial  by 
Jury  He  says:  "Notwithstanding  the 
statute,  the  plaintiff,  not  having  waived 
his  right  to  trial  by  Jury,  was  entitled  un- 
der the  constitution  to  have  the  damages 
assesHed  by  a  jury."  In  other  words,  his 
contention'is  that  the  asResHment  of  dam- 
ages  by  a  Jury  after  default  is  a  trial  by 
jury  of  a  civil  case  in  the  sense  of  the  con- 
stitution. The  provision  of  the  constitu- 
tion of  this  state  relating  to  trial  by  jury 
io  civil  cases  is  section  17  of  article  1, 
Hill's  Code,  and  is  as  follows:  "In  all  civil 
cases  the  right  o(  trial  by  Jury  shall  re- 
main Inviolate."  This  provision  of  the 
conRtitutiun  creates  do  new  right  to  trial 
h.v  jury.  It  simply  secures  to  suitors  the 
right  to  trial  by  jury  in  all  cases  where 
that  right  existed  at  the  time  the  consti- 
tntiou  was  adopted.  "This  language  of 
the  constitution,"  said  Boise,  J.,  "indi- 
cates that  the  right  of  trial  by  jury  shall 
continue  to  all  suitors  in  courts  In  all 
cases  in  which  it  was  secured  to  them  by 
the  law  and  practice  of  the  courts  at  the 
time  of  the  adoption  of  the  constitution." 
Tribon  v.  Strowbridge,  7  Or.  158.  Kklly, 
C.J.,said:  "It  was  Intended  asasafeguard 
in  the  trial  of  those  cases  for  which  it  is 
stipulated  that  the  courts  shall  remain 
open,  and  wherein  the  parties  to  the  suit 
shall  have  a  trial  by  due  course  of  law." 
Kendall  r  Post,  8  Or.  ]4«.  A  like  pro- 
vision is  found  in  the  constitution  of  the 
state  of  Indiana.  In  Allen  v  Anderson,  57 
Ind.  389,  it  was  held  that  the  provision  of 
section  20,  art.  1,  of  the  constitntiou  of 
that  state,  that  "in  all  civil  cases  the  right 
of  trial  by  jury  shall  remain  Inviolate," 
was  adopted  in  reference  to  the  common- 
law  right  of  trial  by  jury.  "This provision 
of  the  constitution,"  said  Biddle,  C.  J., 
"was  adopted  in  reference  to  the  common- 
law  right  of  trial  by  jury,  as  the  lauguage 
plainly  imports,  namely,  that  the  right 
'shall  remain  Inviolate,' — that  is,  continue 
OS  it  was.  The  words  'in  all  civil  ac- 
tions' mean  In  all  civil  actions  at  the  com- 
mon law,  as  debt,  covenant,  assumpsit. 
trover,  replevin,  trespass,  action  on  the 
case,  etc. " 

The  question,  then,  for  our  determina- 
tion is  whethersubdivlslon  2  of  section  249 
iri  repugnant  to  the  constitution.  In  that 
it  1  in  pail's  or  destroys  the  right  of  trial 
liy  jury  as  It  existed  according  to  the 
course  ol  commou  law.    When  it  is  under- 


stood what  Is  meant  by  a  trial  by  Jury  at 
common  law,  we  will  be  prepared  to  un- 
derstand whether  the  assessment  of  dam- 
ages by  a  Jury  In  actions  of  tort  upon  de- 
fault is  a  matter  of  right,  or  merely  of 
practice.  In  the  Engiixh  practice,  where 
the  defendant  suffers  a  default  in  a  tort,  a 
writ  of  inquiry  was  generally  directed  to 
the  sheriff,  commanding  him,  "by  the 
oaths  of  twelve  honest  and  lawful  men. 
to  inquire  into  the  damages,  and  return 
such  inquisition  into  court."  Before  the 
writ  was  issued  an  interlocutory  judg- 
ment was  entered  "that  the  plalntiH 
ought  to  recover  his  damages."  In  the 
I  execution  of  the  writ  the  sheriff  acts  as 
Judge,  and  tries,  by  a  jury,  the  amount  of 
damages  the  plaintiff  has  sustained. 
When  their  verdict  Is  rendered,— whicli 
must  be  for  some  damages,— the  sheriff 
returns  the  Inquisition,  and  Judgment  is 
entered  that  the  plaintiff  recover  tlie  dam- 
ages so  asKCHsed.  Steph.  PI.  133, 134;  3  HI. 
Coram.  397,  398.  In  such  case,  as  the  dtt- 
fendant  admitted  by  bis  default  that  the 
plaintiff  bad  a  cause  of  action  as  alleged 
all  that  tile  plaintiff  was  required  to 
prove  or  the  defendant  was  allowed  to 
dispute  was  the  amount  of  damages.  It 
thus  appears  at  common  law,  wliere  tite 
defendant  failed  to  answer,  after  having 
been  duly  summoned,  a  Judgment  by  de- 
fault was  entered  agnmst  him,  which  es- 
tablished the  plaintiff's  right  to  recover 
damages,  and  only  left  to  the  defendant 
the  right  to  dispute  the  amount  of  such 
recovery,  wblcli  was  usually  ascertained 
upon  a  writ  of  inquiry  in  the  manner  de- 
scribed. By  some  of  the  old  authorities  a 
writ  of  inquiry  Is  considered  a  mere  In- 
strument to  Inform  the  conscience  of  the 
court.  In  Bruce  v.  Bawlins,  3  Wils.  62, 
Wii.MOT,  C.  J.,  said:  "This  is  an  inquest 
of  office  to  inform  the  conscience  of  the 
court,  who,  if  they  please,  may  themselves 
assens  the  damages."  In  Beardnor  v. 
Carrington,  2  Wils.  248,  a  like  doctrine 
was  announced  by  the  same  distlnguiuhed 
Judge,  where  he  said:  " There  Is  a  differ- 
ence between  a  principal  verdict  and  a 
writ  of  inquiry  of  damages,  the  latter  be- 
ing only  an  Inquest  of  othce  to  inform  the 
conscience  of  the  court,  and  which  they 
might  have  assessed  themselves  without 
any  Inquest  at  all."  Hewit  v.  Mantell, 
2  Wils.  .S72.  In  7  Vin.  Abr.  301.  it  is  said 
that  "im  demurrer  in  law  the  justices  may 
award  damages  for  the  party  by  their dis- 
cretlou,  or  award  a  writ  to  inquire  ot 
damages  at  their  election. "  "  Where  judg- 
ment is  by  default,  tlie  court  may  give  the 
damages,  without  putting  the  party  to 
the  trouble  of  a  writ  of  inquiry. "  Id.  308. 
"The  court  may  not  only  assess  damages 
originally,  but  increase  the  damngps  pre- 
viously assessed  by  the  Jury.  "  Id.  270.  Ifc 
Finlayson's  Reeves'  History  of  Gnglish 
Law  it  is  said:  "After  a  writ  of  Inquiry, 
the  court  might  either  Increase  or  abridge 
both  the  damages  and  costs,  as  the.v 
pleased,  because  this  was  only  an  inquest 
of  otBce  to  inform  the  court,  who  might 
have  assessed  the  damages  without  an  In. 
quest."  .\nd  in  a  note  it  is  added  :  "There 
was  this  distinction  between  trial  by  jury 
and  mere  iuquisition,  or  inquiry  by  a  jury 
to  assess  damages:  that,  in  the  iattei 
case,  the  iuquisition   was  only  to  iuforui 
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the  mind  of  the  court,  and  It  wna  at  their 
diucretion  whether  they  would  award 
Judgment  for  the  amount  found  by  the 
Jury;  whereas,  upon  trial,  they  had  no 
jurlsdlctiun  tu  Interfere  as  to  the  amount 
of  dama^i^s  In  casss  of  tort,  except  as  to 
costs."  Volume  3,  pp.  567,  WW.  Accord- 
ing to  these  authorities,  the  disliuction  is 
plainly  made  between  a  trial  by  Jury  in  an 
action  for  damages  and  the  proceeding  by 
writ  of  inquiry  to  ascertain  the  damages 
due  from  the  defendant  against  whom  an 
interlocutory  judgment  has  been  entered 
by  default.  In  the  former  case  the  defend- 
ant has  appeared  and  answered  and  put 
in  issue  the  facts  alleged  in  the  declara- 
tion as  the  plaintiff's  cause  of  action,  and 
a  trial  upon  all  such  issues  of  fact  must 
be  by  a  jury;  while  in  the  latter  the  only 
purpose  of  the  writ  in  authori^ingthejury 
to  inquire  Into  the  damages  is  to  inform 
the  mind  or  conscience  of  the  court.  This 
being  its  object,  unless  the  court  choose 
to  issue  the  writ  for  its  own  information, 
it  necessarily  follows  that  it  is  discretion- 
ary with  the  court  whether  it  will  issue 
the  writ,  or,  when  issued,  whether  it  will 
award  the  amount  of  damages  found  by 
the  Jury,  or  assess  the  damages  itself  with- 
out any  inquest.  This  result  proceeds 
upon  the  hypothesis  that,  upon  default, 
the  cause  of  action  upon  which  issue 
might  have  been  joined  stands  admitted, 
and  that  there  is  no  issue  of  fact  to  try, 
'or  nothing  evolved  by  the  pleadings  upon 
which  there  can  bo  a  trial  by  jury. 

Damages  are  the  pecuniary  consequences 
which  the  law  imposes  for  the  breach  of 
some  duty,  or  the  violation  of  some 
right.  When  the  facts  constituting  the 
rights  violated  or  duty  neglected  are  al- 
leged upon  one  side  and  denied  upon  the 
other,  they  form  an  issue  to  be  tried  by  a 
Jnry.  But  when  such  facts  are  admitted 
there  is  no  issue  to  be  tried  by  a  Jury ;  the 
plaintiff's  right  to  damages  stands  con- 
fessed. Blaclcstone  defines  a  trial  to  be 
"the  examination  of  the  matter  of  fact  in 
issue  In  a  cause. "  3  Bl.  Comm.  330.  "The 
decision  of  the  issue  of  fact  is  called  the 
•trial.'"  Steph.  PI.  77.  "By  the  common 
law,"  said  Shipman,  J.,"at  the  date  of  the 
adoption  of  the  constitution  the  trial  of 
all  Issues  of  fact  must  i)e  by  a  jury.  By 
issues  of  fact  are  meant  questions  of  fact, 
as  illstinguishi-d  from  questions  of  law, 
which  the  result  of  the  pleadings  in  each 
case  shows  to  be  in  dispute  or  controversy 
between  the  parties;  and  a  jury  trial  in  is- 
sues of  fact  was  the  right  of  the  litigant." 
Itnymoud  v.  Kallroad  Co.,  43  Conn.  596,  14 
Blatriif.  1.33.  The  common  law  required 
that  the  parties  should  form  an  issue  by 
their  pleadings  before  the  case  could  be 
tried  by  a  jury.  It  is  when  the  parties  by 
their  pleadings  come  to  an  issue  that  there 
is  a  case  to  be  tried  by  a  jury.  When  the 
matter  alleged  as  the  foundation  of  the 
cause  of  action  standi  confessed,  there  Is 
no  matter  of  fact  in  issue  for  the  examina- 
tion of  a  jury.  It  results,  then,  that  tliere 
could  be  no  trial  by  jury  where  there  is 
no  matter  of  fact  in  issue  for  their  exam- 
ination. Said  Daly,  J.:  "If  Issue  has  l)een 
Joined,  the  plnintift,  whether  the  defend- 
ant appear  to  contest  the  trial  or  not,  is 
bound  to  go  on  and  establish  the  truth  of 
the  mutter  put  in  issue;  but  where  the 


plaintiff  talces  Judgment  by  default  for 
want  of  an  answer,  the  cause  of  action 
is  admitted,  and  there  is  no  occasion  for  a 
trial.  A  writ  of  inquiry  or  a  reference  is 
ordered  merely  to  ascertain  the  amountot 
the  plaintiff's  damages."  Randolph  v. 
Foster,  3  E.  D.  Smith,  648.  In  Raymond 
V.  Railroad  Co.,  supra,  it  was  held,  where 
the  defendant  in  a  tort  suffers  a  default, 
that  the  plaintiff  has  no  constitutiunal 
right  to  have  his  damages  assessed  by  a 
jury;  and  that  the  assessment  of  damages 
upon  a  default,  either  on  contract  or  tort, 
stands  upon  a  different  footing  from  th» 
trial  of  issues  of  fact.  The  assessment  uf 
damages  by  a  jury,  when  done,  is  as  a 
matter  of  practice  rather  than  of  right. 
Sinp.MAN,  J.,  said  :  "  But  the  assessment  of 
damages  upon  a  default,  either  in  actions 
of  tort  or  of  contract,  stood  upon  a  dilier- 
ent  footing  from  the  trial  of  issues  of  fact. 
In  the  early  history  of  the  law  the  sub- 
ject of  the  ascertainment  of  damages  was 
in  some  confusion.  The  courts  frequently 
fixed  the  amount  of  damages  on  a  judg- 
ment by  default  and  on  demurrer.  Rolle, 
Abr.  tit.  "Damages."  And,  "though  the 
justices  used  to  awardlnquest  of  damages, 
when  they  give  judgment  by  default,  yet 
they  may  give  damages  if  thev  will." 
Sedg.  Dam.  704;  Vin.  Abr.  "Damages,"!. 
"Courts  have  also  the  right  of  revising  the 
amount  of  damages  which  have  been  as- 
sessed upon  a  writ  of  inquiry."  And 
again:  "The  assessment  of  damages  by  a 
Jury  in  actions  of  tort  was,  however,  a 
matter  of  practice,  and  not  of  right 
Chief  .Instice  WiLMOT  held  that  a  writ  of 
inquiry  in  an  action  of  tort  is  an  inquest 
of  office  to  Inform  the  conscience  of  the 
court,  which  could  itself  have  assessed  the 
damages  without  any  inquest."  Under 
the  English  practice  the  writ  was  issued 
at  the  option  of  the  plaintiff,  and  not  of 
the  defendant.  The  defendant,  bavlDg 
suffered  default,  has  no  election  in  the 
case.  1  Siith.  Dam.  772.  But  it  was  mere- 
ly a  rule  of  practice,  and  not  a  matter  of 
right.  Sawybr,  J.,  said:  "The  rales 
which  govern  the  English  practice  have 
bat  little  application  to  ours.  With  us. 
in  defaulted  actions,  the  court  assess  the 
damages,  unless  for  some  especial  reason 
they  order  an  inquiry  Into  the  damages 
by  a  jury;  and.  in  case  that  is  done,  no 
writ  of  inquiry  issues  to  the  sheriff,  but 
the  question  is  submitted  by  the  court  to 
one  of  tiie  juries  in  attendance.  If  the 
court  undertalce  to  raalce  the  assessment, 
there  is  notliing  in  the  nature  of  the  pro- 
ceeding to  forbid  that  the  question  be  re- 
ferred to  a  master  for  informing  the  con- 
science of  the  court;  and  his  doings,  be- 
ing approved  and  adopted  by  the  court, 
become  theirs.  Such  has  long  been  the 
practice,  and  it  is  one  of  great  conven- 
ience to  both  the  court  and  the  parties.' 
Price  v.  Dearborn,  34  N.  H.  4S«.  From 
these  considerations  it  would  seem  that 
the  provision  of  the  constitution  which 
guaranties  a  trial  by  jury  "'in  ail  civil 
cases'  means  'in  ail  civil  actions'  atrom- 
mon  law,  as  debt,  covenant,  .■issumiisit. 
trover,  replevin,  trespass,  action  on  the 
case,  etc.,"  and  that"  no  "civil  case"  or 
"cau.se  of  action  "can  l>e  tried  by  a  jury 
until  there  has  l)een  an  Issue  of  fact  made 
by  tlie  pleadings   uf    the  parties;    that 
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where,  in  a  tort,  the  plaintiff  takes  Judg- 
ment for  want  of  an  unHwer,  the  cauHe 
of  action  la  admitted,  and,  there  being  no 
i88ae,  there  Ir  no  occaHlon  tor  a  trial  by 
jury;  that  the  purpose  of  a  writ  of  in- 
ijulry  was  merely  to  ascertain  the  amount 
of  the  plaintiff's  damages  fur  the  Informa- 
tion of  the  court,  which  could  itself  have 
assessed  the  damages  without  It,  and  is 
not  a  trial  of  a  civil  case  or  cause  of  ac- 
tion; that  a  writ  of  inquiry,  as  estab- 
lished at  common  law,  was  a  matter  of 
practice,  and  not  of  right,  and  is  subject 
to  the  supervision  of  the  court  or  the  leg- 
islature. 

Prior  to  the  adoption  of  the  constitu- 
tion of  this  state,  construed  in  the  light  of 
onr  inquiries,  the  statute  did  not  give  to 
suitors  the  right  to  have  a  jury  assess 
damages  in  case  of  failure  of  the  defend- 
ant to  answer.  The  statutes  of  the  terri- 
tory of  Oregon  (page  116,  §  47,  subd.  2) 
provide,  among  other  things,  that  where 
the  defendant  is  in  default  In  answering 
the  complaint,  and  "the  action  is  for  the 
recovery  of  damages  only,  or  forspecIHc, 
real,  or  personal  property,  with  damages 
for  the  holding  thereof,  the  court  may 
order  the  damages  to  be  assessed  by  the 
jury ;  or  if,  to  determine  the  amount  of 
damages,  the  examination  of  a  long  ac- 
count be  necessary,  by  reference  as  above 
provided."  This  section  is  substantially 
copied  In  the  Codes  of  18B2, 1N72,  and  1887, 
in  the  latter  of  which  it  is  section  249, 
which  was  amended  by  the  act,  as  above 
stated.  This  amendment  makes  no  sub- 
stantial difference  In  the  original  section, 
other  than  requiring  the  court  to  assess 
the  damages  in  all  actions  sounding  in 
damages  or  tort  upon  default  witbout  a 
jury.  The  language  of  the  territorial 
statute  which  was  in  force  at  the  time  of 
the  adoption  of  the  constltation  is,  npon 
default,  that  "the  court  may  order  the 
damages  to  be  assessed  by  a  Jury,"  indi- 
cating that  the  power  vested  in  the  court 
waa  discretiimary,  either  to  assess  the 
damages  itself,  or  direct  a  Jury  to  assess 
them.  This  construction  is  consistent 
with  the  practice  as  establlslied  at  the 
common  law.  Under  tiiat  practice  the 
power  was  discretionary.  "May"  is 
construed  as  "must"  only  in  cases  where 
the  legislature  meant  to  impose  a  positive 
and  absolute  duty,  and  lot  merely  a  dis- 
cretionary power.  Thompson  v.  Roe,  22 
How.  422.  Viewed  in  the  light  of  the  ob- 
ject of  the  writ,  after  Judgment  by  de- 
fault at  common  law,  this  construction 
of  the  territorial  statute  is  consistent  in 
making  the  power  conferred  discretion- 
ary in  the  court,  either  to  order  the  dam- 
ages to  be  assessed  by  a  jury  or  to  as- 
sess the  damages  itself.  Ko  that  it  can- 
not be  said  with  confidence  that  theplain- 
tiO  bad  the  right  to  demand  a  jury  to  as- 
seas  the  damages  on  ilelnult  under  that 
statute  prior  to  the  adoption  of  the  con- 
stitution. Nor  does  the  amended  statute, 
(subdivision  2,  §  240.)  in  authorizing  the 
court  to  act  without  a  jury  upon  default 
in  the  assessment  of  damages,  conflict 
with  the  constitutional  guaranty  by  de- 
priving the  plaintiff  of  a  trial  by  jury  in  a 
civil  case.  Upon  default,  as  we  have 
ahown,  there  is  no  issue  of  fact  made  by 


the  pleadings  of  the  parties  to  ba  tried  by 
a  Jury.  The  cause  of  action  is  admitted, 
and  there  is  do  occasion  for  a  trial  by 
jury.  The  common-law  right  of  trial  by 
jury,  which  it  w«m  the  purpose  of  this 
constitational  provision  to  secure,  relates 
only  to  those  "civil  cases"  or  "causes  of 
action"  In  which  there  has  beeu  an  issue 
made  by  the  pleadings  of  the  parties; 
where  the  facts  alleged,  constituting  the 
cause  of  action,  are  denied,  and  au  issue 
of  fact  is  formed,  which  must  be  tried  b.y 
a  Jury.  8uch  a  trial  of  an  action  has  no 
application  to  an  inquiry  Into  damages, 
whether  by  the  court  or  by  a  jury,  after 
defuult,  when  the  cause  of  action  stands 
confessed.  So  that  it  is  iramatprlal 
whether  wo  construe  the  territorial  stat- 
ute in  force  at  the  adoption  of  tiie  consti- 
tution as  conferring  or  not  a  discretion- 
ary power  upon  the  court,  after  default. 
The  inquiry  into  damages  by  a  Jury  in 
such  case  does  not  involve  the  trial  of  an 
Issue  made  by  the  pleadings  of  the  par- 
ties, but  Is  a  mere  matter  of  practice,  and 
not  of  right,  which  could  have  been  super- 
seded by  statute  witbout  affecting  the 
common-law  rights  of  the  parties  to  a 
trial  by  jury.  This  being  so,  the  amend- 
ment of  the  section  does  not  impair  the 
right  ot  trial  by  Jury  in  a  civil  case  or 
cause  of  action,  but  Is  a  mere  change  ot 
practice,  which  the  legislature  is  compe- 
tent to  make.  As  an  intent  to  violate  the 
constitution  is  not  to  be  presumed  in  any 
case,  so,  too,  is  every  doubt  to  be  solved, 
and  every  intendment  to  be  given,  in 
favor  of  the  constitutionality  ol  the  stat- 
ute. Guided  by  this  principle,  in  view  of 
the  considerations  suggested,  we  must 
affirm  the  validity  of  this  statute.  The 
indgnient  must  be  reversed,  anft  the  cause 
remanded  for  such  further  proceedings  as 
may  be  .lust  and  proper,  not  inconsistent 
with  this  opinion. 

M11.LS  V.  Mills. 
(Supreme  Court  of  Oregon.    April  5,  1892.) 
Removal  op  Administr.\tob — Interests  Ad- 
verse TO  Estate. 
Wliere  the  widow  and  devisee  of  the  solo 
heir  of  M.   petitioned  for  tlie  removal  of  M.'s  ad- 
ministrator, because  of  his  failure  to  include  in 
his  inventory  certain  personal  property,  and  the 
latter  claims  to  have  purchased  the  same  from 
tlie  heir,  he  should  be  removed,  such  antagonist- 
ic interest  disqaaiif ying  him  to  act  as  adminis- 
trator. 

Appeal  from  circuit  court,  Klamath 
county;  L.  R.  Webster,  Judge. 

Petition  by  Cecil  J.  Mills  for  the  removal 
ot  Frederick  H.  Mills,  administrator  ot 
Warren  H.  Mills,  deceased.  From  a  decree 
for  defendant,  plaintiff  appeals.   Reversed. 

Frank  V.  Drake,  Reddy,  CawpbelJT.  Met- 
son,  W.  H.  Metson,  and  D.  C.  Brownel], 
for  appellant.  N.  B.  Knit^ht,  for  respond- 
ent. 

Bean,  J.  This  Is  a  proceeding  for  the 
removal  of  an  administrator  for  a  failure 
to  file  an  inventory  of  the  estate  of  his 
decedent.  On  January  22,  1890,  W.  H. 
Mills  died  seised  and  possessed  of  a  large 
amount  of  property  in  Klamath  county. 
Or.,  leaving  us  bis  sole  heir  bis  son  War- 
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ren  F.  Mills,  who  lntermarrfe<1  with  the 
.  petitioner  herein,  and  died  In  November 
following:,  leavlnt^  his  wife  as  his  devisee. 
At  the  time  of  his  death.  W.  M.  Mills  and 
one  J.  B.  Rider  owned  a  large  amount  of 
real  estate,  and  were  equal  partners  la 
the  business  of  farming  and  raislnfi;,  bay- 
ing and  selling,  stock,  and  by  their  lessee 
were  in  possession  of  personal  property  of 
the  probable  value  of  f4,000.  On  Jaly  21, 
1890,  Fred  H.  Mills  was  duly  appointed 
atlminlstrator  of  the  estate  of  W.  H.  Mills, 
qualified,  and  entered  npon  the  discharge 
of  his  duties,  but,  In  the  Inventory  filed  by 
trim,  failed  and  neglected  to  Inelade  any  of 
the  personal  property  in  the  possession  of 
W.  H.  Mills  at  the  time  of  his  death.  As  a 
reason  tor  omitting  this  property  from 
the  inventory,  the  administrator  claims 
to  have  purchased  It  from  Warren  F.  Mills 
sabsequent  to  the  death  of  his  father,  and 
of  his  appointment  as  administrator,  and 
by  reason  of  such  purchase  now  claims  to 
be  the  owner  ol  the  property,  and  that  It 
does  not  belong  to  the  estate,  and  there- 
fore should  not  be  included  in  the  Inven- 
tory. The  contention  of  the  petitioner  Is 
that  the  alleged  purchase  by  the  adminis- 
trator of  Warren  F.  Mills  was  not  In  fact 
made,  but,  If  it  was,  the  heir  had  no  Inter- 
est  in  the  property  which  he  could  convey, 
pending  the  settlement  of  the  estate,  and 
that  the  adraiulstrator  is  prohibited  by 
law  (Hill's  Code,  §  1162)  from  purchasing 
property  belonging  to  the  estate.  A  vast 
amount  of  testimony  has  been  taken,  and 
is  in  the  record,  and  learned  and  exhaust- 
ive briefs  have  been  filed,  as  well  as  oral 
arguments  made,  touching  the  questions 
thus  suggested;  bnt,  in  the  view  we  have 
taken  of  this  matter,  it  is  unnecessary  for 
ns  to  enter  upon  an  examination  of  the 
validity  of  the  alleged  sale  by  Warren  F. 
Mills  to  the  administrator.  In  Re  Holla- 
day's  Estate,  18  Or.  168, 22  Pac.  Bep.  750.  it 
was  held  by  this  court  that  a  failure  to 
make  and  return  an  inveutr)ry  of  the  es- 
tate by  an  executor  or  aduiinistrator, 
within  the  time  allowed  by  law,  is  a  vio- 
lation of  duty,  for  which  he  is  subject  to 
removal.  At  the  time  of  the  death  of  W. 
H.  Mills  be  was  in  possession,  and  at  least 
prima  fncie  the  owner,  of  this  property, 
and  it  should  have  l)een  included  in  the 
Inventory  of  his  estate;  and  for  an  inten- 
tional neglect  so  to  do  the  administrator 
is  subject  to  removal,  under  the  decision 
mentioned.  But,  in  addition  to  this,  It  Is 
apparent,  from  the  mere  statement  of  the 
claims  of  the  petitioner  and  the  adminis- 
trator, that  there  is  a  direct  ("onflict  In 
IntereHt  between  the  estate  and  Fred  H. 
Mills,  and  that  he  cannot  act  indifferently 
in  the  matter.  An  adminlstrntorstands  in 
the  position,  so  to  speak,  of  a  trustee,  and 
should  be  a  person  who  can  and  will  care- 
fully guard  the  Interests  of  the  estate,  and, 
at  least,  stand  indilTerent  between  It  and 
claimants  to  the  property.  This  Fred  H. 
Millp  cannot  do,  and  he  must  necessarily, 
II  allowed  to  act  as  administrator,  sacri- 
fice the  interests  of  the  estate,  if  any,  in 
this  property,  or  his  own  interests,  and  It 
Is  expecting  too  much  of  human  nature  to 
assume  the  latter.  We  do  not  conceive 
this  to  be  a  proper  proceeding  In  which  to 
try  the  question  uf  the  title  to  this  prop- 


erty, and  therefore  do  not  express  or  indi- 
cate any  opinion  thereon,  nor,  as  a  fact, 
have  we  examined  the  testimony  furtht-r 
than  to  see  that  there  is  a  real  and  sub- 
stantial controversy,  and  one  which  must 
be_  tried  in  the  proper  foram,  the  estate 
being  represented  by  some  person  as  ad- 
ministrator who  is  in_a  position  to  assert 
its  rifrhts,  if  any.  It  is  sufficient  for  us  to 
know  that  the  interests  of  Fred  H.  Mills 
as  an  individual  and  as  administrator  are 
BO  antagonistic  that  they  cannot  be  repre- 
sented by  the  same  person.  It  follows, 
therefore,  that  the  decree  of  the  court 
below  must  be  reversed,  and  this  cause 
remanded,  with  directions  to  the  county 
court  to  remove  the  administrator,  auil 
appoint  some  suitable  person  In  his  plar.e. 


WiNTERMDTE  6*  «/.  V.  TaCOMA  LIOBT  & 

Wateii  Co. 
{Swpreme  Court  of  WoMMmgUm,    JHa.  18, 1893.) 

ISJrUNOTION  A0AIK8T  WaTSB  COMPAKT— IbSEP- 
ARABLE  ISJURT. 

In  a  anlt  by  the  owners  of  land  bordering 
on  a  fresh-water  lake  to  enjoin  a  corporation 
from  erecting  pumping  works  to  take  water  from 
the  lake  to  supply  tbe  tobabitants  of  a  city,  it 
appeared  tbat  tbe  oitr  bad  no  otber  supply  tliaa 
tbal  farnisbed  by  defendant;  tbat  from  another 
source  defendant  was  able  to  furnish  all  tha 
water  necessary,  except  during  tbe  summer 
months,  and  was  making  arrangements  to  pro- 
cure the  full  necessary  supply  from  a  river, 
which  arrangements  oould  not  be  carried  out  for 
several  years;  and  tbat  in  the  mean  time  tha 
lake  was  tbe  only  source  from  wbich  they  oould 
obtain  the  necessarv  additional  supply,  field, 
tbat  the  injunction  should  not  have  been  granted, 
in  the  absence  of  a  showisgby  plaintiffs  that  the 
loss  of  tbe  amount  of  water  proposed  to  be  takeo 
by  defendant  would  irreparably  injure  their 
land,  by  materially  diminishing  the  volume  of 
water  in  tbe  lake. 

A  ppeal  from  superior  court,  Pierce  coun- 
ty    Frank  Ai.lyn,  .Judge. 

/.t:tion  by  James  S.  Wlnterniute  and 
others  to  enjoin  the  Tacoma  Light  &  Wa- 
ter rorapauy  from  erecting  pumplnc 
works  for  the  purpose  of  taking  water 
from  a  lake  on  which  plaintiffs'  land  bor- 
dered to  supply  water  to  the  Inbabltants 
of  a  city.  .Judgment  for  plaintiffs.  De- 
fondant  appeals.     Reversed. 

Doollttle,  Prltcharrl.  Stevens  £  Gross- 
cup,  for  appellant.  Thnd.  Huston  nnd 
J.  C.  Hninos,  (L.  B.  Stedman,  ol  counsel,) 
for  respondents. 

HoTT,  J.  It  appears  from  the  pleadings 
or  the  nndisputed  proofs  contained  in 
the  record  that  American  lake  Is  a  body  of 
fresh  water  about  10  miles  from  the  city  of 
Tacoma,  and  is  3^  miles  long  and  1  milb 
wide;  that  theareaof  Its  surface  is  between 
eleven  and  twelve  hundred  acres;  that  its 
extreme  depth  Is  over  100  feet,  and  Its  av- 
erage depth  40  feet;  that  the  average  year- 
ly rise  and  fail  of  the  surface  Is  lietn'pcn 
3  and  5  feet;  that  plaintiffs  are  owners  of 
land  bordering  upon  said  lake;  that  de- 
fendant is  a  corporation  eng.iged  in  sup- 
plying water  to  the  city  of  Tuconia:  that 
said  city  has  no  other  supply  than  that 
famished  by  defendant:  that  the  w.itcr 
now  furnished  by  defendant  is  procured 
from  creeks  so  situated   that  the  waif 
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tberetrom  it*  conducted  to  the  said  city  by 
the  force  of  gra  vity ;  tbat  the  sapply  thus 
procured  la  adequate  to  the  wantB  of  the 
defeudant  and  aald  city,  excepting  for  a 
period  of  four  or  flvemonths  of  each  year; 
that  said  defendant  iB  eiiRaged  In  the  per- 
fection and  adoption  of  piano  for  bringing 
an  adequate  supply  of  water  (or  all  Its 
purposes  from  Qreen  river,  and  tbat  it  ex- 
pects to  complete  such  plan<i  and  con- 
■struct  works.  In  accordance  therewith, 
within  the  next  three  or  four  years;  tbat 
until  It  is  thus  enabled  to  procure  water 
from  said  Green  river  It  Is  necessary  to 
add  to  Its  present  supply  In  order  to  pre- 
vent a  water  famine  In  said  city  of  Ta- 
coma  during  a  portion  of  the  year;  that 
the  water  of  said  American  lake  Is  the  on- 
ly water  practically  available  for  such 
purpose;  tbat  to  prevent  such  water  fam- 
ine It  is  necentiary  tbat  said  defendant 
Rbould  take  from  said  lake  during  the 
Bummer  months  such  additional  8up|)ly  of 
water;  that  tbe  amount  wbtch  it  would 
beneccBBary  for  It  thus  to  take  will  not 
exceed  three  millions  of  gallons  per  day ; 
tbat  defendant  is  about  to  erect  works 
for  pumping  such  additional  supply  from 
Bald  lake. 

Tbe  questions  presented  for  considera- 
tion are  as  to  tbe  effect  upon  the  waters  of 
said  lake  of  the  taking  therefrom  the  quan- 
tity of  water  above  specified,  and  what  win 
be  the  result  to  the  property  of  tbe  plain- 
tiffs from  tbiH  effect  npon  the  lake.  Upon 
these  questions  the  proofs  upon  the  part 
of  tbe  respective  parties  are  somewhat 
contradictory.  That  on  the  part  of  the 
plaintiffs  enters  Into  a  somewhat  elabo- 
rate consideration  of  the  surroundings  of 
said  lake,  its  water  supply,  outlets,  etc. 
Tbe  theory  of  tbe  plaintiffs  in  this  regard 
Ib  that  the  waters  of  said  lake  rest  upon 
an  impervious  stratum  of  cement  or  hard- 
pan,  in  the  shape  of  a  basin,  which  Is  sup- 
plied only  by  the  rain-fall  upon  Its  Burface, 
and  a  limited  water-shed  surrounding  the 
lake,  and  covering  an  area  but  JIttle 
greater  than  tbat  of  the  lake  Itself;  that 
there  is  no  outlet,  excepting  tbat  at  its 
higher  stages  tbe  water  overflows  the  rim 
of  this  impervious  stratum  in  certain  de- 
pressed places,  and  percolates  through  the 
gravel  resting  thereon;  that  at  low  wa- 
ter there  is  practically  no  escape  of  the 
waters  of  tbe  lake  excepting  by  evapora- 
tion; that  at  high  water  the  overflow 
above  referred  to  percolates  through  the 
gravel,  and  constitutes  almost  the  entire 
Bupply  of  certain  smaller  lakes  In  tbe  ueigb- 
horhotid,  situated  at  a  lower  level.  With 
tbiH  tlieoryfora  basis,  plaintiffB  show  tbat 
the  taking  of  tbe  proposed  amount  of  wa- 
ter from  the  lake  during  said  summer 
months  will  lower  the  level  thereof  from 
12  to  15  Inches.  There  are  some  vague  tn- 
tlmatioDB  thrown  out  by  the  witnesses 
testifying  to  this  theory  that  not  only  will 
tbe  waters  be  thus  lowered  each  season, 
bnt  that  tbe  water  thus  taken  out  will 
not  be  made  good  from  year  to  year,  and 
that  the  result  will  eventually  be  a  much 
greater  lowering  of  said  level.  But  this 
testimony  is  too  speculative  and  Indeflnite 
to  demand  any  consideration  whatever. 
The  qoestion,  then,  tbat  we  are  called  up- 
on tu  decide,  upon  plaintiffs'  own  theory. 


la,  what  would  be  tbe  effect  npon  tbeir 
property  of  an  increase  in  the  fluctuations 
of  the  waters  of  tbe  lake  during  the  year 
of  from  three  to  five  feet  to  that  of  from 
four  to  Rix  feet?  It  Is  nowhere  made  to 
appear  that  there  is  any  special  reason 
why  any  of  the  property  of  the  plaintiffs 
will  be  damaged  by  such  increase  in  the 
fluctuation  of  the  waters  of  the  lake, 
Tbe  only  rights  which  plaintiffs  are  seek- 
ing to  protect,  upon  their  own  theory,  as 
to  the  waters  of  said  lake,  are,  so  far  as 
the  record  in  this  case  shows,  purely  tech- 
nical and  unsubstantial  ones.  We  are, 
however,  far  from  satisfied  with  tbe 
above-stated  theory  as  to  the  waters  of 
said  lake  and  its  source  of  supply.  Tbe 
testimony  In  support  thereof  was  purely 
theoretical,  having  little  or  no  foundation 
in  actual,  practical  experiment,  while  tbe 
proofs  on  the  part  of  the  defendant  tended 
to  establish  another  and  radically  different 
state  of  facts  upon  these  subjects.  This 
theory  of  tbe  defendant,  like  that  of  plain- 
tiffs, was  largely  speculative,  hut  certain 
facts  wereeetablished  by  the  proofs  which 
it  seems  to  us  were  absolutely  Inconsist- 
ent with  said  theory  of  tbe  plaintiffs,  while 
sustaining  and  tending  strong^'  to  estab- 
llBh  tbe  truth  of  the  theory  of  the  defend- 
ant. These  facts  were  that  during  tbe 
dryest  of  weather,  when  tbe  stage  of  wa- 
ter in  American  lake  was  at  Its  lowest,  the 
other  lakes  above  referred  to,  and  which, 
upon  the  theory  of  tbe  plaintiffs,  derived 
almost  their  entire  supply  from  said 
American  lake,  were  discharging,  thrnugb 
their  visible  outlets,  at  least  6,000,0(10  of 
gallons  per  day.  On  account  of  these 
facts,  we  should,  if  it  were  necessary,  be 
compelled  to  tindagainat  the  theory  of  the 
plaintiffs,  and  in  favor  of  tbe  theory  of  the 
defendant,  as  to  tbe  water  supply  in  said 
lake;  and.  with  defendant's  theory  as  a 
basis.  It  would  become  very  uuccrtaln  as 
to  whether  or  not  the  abxtractlon  of  the 
amount  of  water  proposed  would  appre- 
ciably affect  tbe  stage  of  water  in  said 
lake,  and  the  question  of  Injury  to  the 
plaintiffs'  rights  be  removed  by  one  fur- 
ther degree  of  theoretical  speculation. 
As  above  indicated,  however,  we  are  not 
sntisflpil  that  the  effect  of  the  lowering  of 
the  waters  of  tbe  lake  to  the  extent  shown 
by  the  proofs  on  the  part  of  plaintifls 
would  materially  affect  any  of  their 
rights  as  shore-owners.  Courts  do  not 
seek  to  protect  excepting  against  material 
injury,  and  purely  speculative  and  theo- 
retical injury  connot  ordinarily  be  re- 
dressed in  the  courts.  ERpecially  is  this 
true  when  such  redress  Is  soughtina  court 
of  chancery  by  means  of  the  exercise  of 
the  extraordinary  powers  of  aaid  court. 
It  was  HuggCHted  upon  the  argument  that 
plaintiffs  were  entitled  to  this  remedy  to 
prevent  the  taking  of  such  water  from 
ripening  Into  a  right  by  prescription,  hut 
we  think  the  clrcumMtonces  of  this  case 
show  no  danger  of  sucb  a  result.  Plain- 
tiffs are  not  obliged  to  assert  their  rights, 
as  against  the  nets  of  the  defendant,  until 
the  result  thereof  is  made  to  appear;  and 
they  will  be  In  no  danger  of  losing  tbeir 
rights  because  they  have  not  appealed  to 
tbe  courts  to  prevent  acts  which,  upon 
some  fine-spun  theory,  may  or  may  not 
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reealt  In  possible  injury.  When  the  de- 
fendant has  so  lowered  tbe  waters  of  said 
lake  that  the  property  of  tbe  plaintiffs  Is 
actually  and  materially damaKed  thereby, 
it  will  be  time  for  them  to  ask  the  courts 
to  interfere.  The  case  Is  not  presented  of 
an  act  which,  when  once  done,  cun  never 
be  undone.  In  a  case  of  that  kind,  courts 
will  be  much  more  ready  to  investigate 
theories,  and  therefrom  determine  proba- 
ble results,  than  in  one  like  this,  where, 
before  irreparable  injury  can  be  accom- 
plished, fine-spun  theories  on  the  one  side 
or  the  other  can  be  proven  or  disproven 
by  actual  results.  Courts  will  not  spend 
their  time  in  the  investigation  of  such 
tbeories,  unless  it  is  necessary  to  prevent 
irreparable  injury.  The  conclusion  which 
we  have  come  to  as  to  the  facts  makes  it 
unnecessary  for  us  to  further  discuss  ttte 
law  of  the  case,  and  we  shall  therefore 
postpone  the  discussion  of  tbe  important 
question  of  tbe  nature  of  the  rights  of  ri- 
parian owners  on  fresh-water  lakes  until 
a  case  arises  in  which  a  decision  of  such 
question  is  necessary.  It  is  enough  to 
say,  for  the  purposes  of  this  case,  that,  in 
our  opinion,  tbe  pleadings  and  proofs  fail 
to  show  that  plaintiffs  have  any  right  to 
tbe  relief  prayed  for.  The  judgment  must 
be  reversed,  and  the  cause  remanded  to 
the  court  below,  witli  instruecion  to  dis- 
miss tbe  action. 

Andbks,  C.  J.,  and  Scoit,  Stiles,  and 
Dunbar,  JJ.,  concur. 


State  ex  rel.  Cougill  v.  Sachs,  Judge. 

{Supreme  Court  of  Waghington.     Feb.  9,  1892.) 

Special  J  ddqe— Appointment— Powbb  of  Dis- 
qualified JUOOE. 

1.  Bess.  I.aws,  lg8»-90,  p.  S4R,  §  11,  provides 
that  "a  case  la  tbo  superior  court  of  any  county 
may  be  tried  by  a  judgd  pro  tempore,  who  must 
be  a  member  of  the  bar,  u^eed  upon  in  writing 
by  the  parties  lltiRant  or  their  attorneys  of  rec- 
ord, approved  by  the  court,  and  sworn  to  try  the 
case. "  Held,  that  a  judgment  of  a  judge  pro 
tempore  is  not  invalid  because  it  does  not  ex- 
pressly appear  from  the  journal  entries  that  there 
was  a  written  stipulation  for  the  appointment  of 
tbe  judge,  as  the  lournal  entries  are  presumptive 
proof  that  such  a  stipulation  is  on  file. 

2.  A  party  to  an  action  who  appears  and  tries 
the  action  before  a  judge  pro  tempore  is  estopped 
to  deny  tbe  validity  of  the  appointment  of  such 
lodge. 

3.  A  judge  who  is  diaqnalified  from  acting  in 
a  case  by  Code  18S1,  §  51,  subd.  4,  because  he  has 
been  counsel  for  either  party,  cannot  grant  an 
order  in  the  action  setting  aside  the  judgment 
of  the  judge  pro  tempore;  and  such  an  order  is 
void,  both  as  the  judge  is  disqualified,  and  as  the 
judge  pro  tempore  retains  lurisdiction. 

Certiorari  by  the  state  ex  rel.  Mary 
Congill  against  Morris  B.  Sachs,  as  Judge 
of  the  superior  court  of  Jefferson  county, 
to  review  tne  action  taken  in  the  superior 
court  of  Jefferson  county  iu  an  action  by 
Mary  Cougill  against  the  Farmers'  & 
Merchants'  Insurance  Company,  Incorpo- 
rated. The  order  of  the  superior  court  set- 
ting aside  a  judgment  for  plaintiff  is  va- 
cated . 

Jolin  Trumbully  for  relator, 

St^oTT,  J .  This  la  a  proceeding  by  cer- 
tiorari to  review  tbe  action  taken  in  the 


superior  court  of  Jefferson  county  In  a 
cause  wherein  the  relator  was  plaiotiff 
and  tbe  Farmers'  &  Merchants'  Insurance 
Company,  Incorporated,  was  defendant. 
It  appears  by  the  record  herein  that  said 
action  was  commenced  in  the  district 
court  of  Jefferson  county.  Wash.  T.,  ou 
the  9th  day  of  July,  lsS9;  that  on  the  ISth 
day  of  August,  18>!9,  Morris  B.  Sachs  ap- 
peared as  attorney  for  the  defendant,  and 
filed  a  demurrer  and  motion  for  a  bill  uf 
particulars;  that  afterwards,  at  the  elec- 
tion held  on  the  first  Tuesday  of  Octobpr, 
1889,  the  said  Morris  B.  Suchs  was  elected 
judge  of  tlie  superior  courts  for  the  couo- 
tios  of  Jefferson  and  others,  and  that  after- 
wards he  duly  qualified  and  entered  upon 
the  diKcharge  of  his  duties  as  such  judge; 
that  W.  F.  13ays  sii^ceeded  said  judge  as 
attorney  for  said  defendant,  and  there- 
after, at  the  first  term  of  court  after  bla 
election,  said  judge  declined  to  preside  at 
the  trial  of  said  cause,  in  consequence  of 
his  previous  connection  therewith  as  an 
attorney;  that  afterwards,  on  tlie  liith 
day  of  .Sf'ptember,  1S90,  the  attorneys  for 
said  parties  agreed  to  try  the  case  before 
a  Judge  pro  tempore,  and  agreed  upon  one 
B.  C.  Johnson,  a  member  of  the  bar  of 
this  state,  residing  in  Port  Townsend, 
which  agreement  was  at  said  time  ap- 
proved by  Sachs.  J.,  and  said  auproral 
entered  upon  the  journal  of  said  court; 
that  said  judge  pro  tempore  duly  sub- 
scribed and  toolc  the  oatb  as  by  statute 
provided,  and  ou  the  11th  day  of  Decem- 
ber, 1890,  the  said  cause  was  tried  before 
him  without  a  jury.  Both  parties  were 
present  In  court,  and  no  objection  was 
made  by  either  of  them  to  the  Judge  pro 
tempore.  Judgment  was  rendered  In 
favor  of  the  plaintiff.  Immediately  there- 
after a  motion  was  made  by  tbe  defend- 
ant for  a  new  trial,  whicli  was  ontbel6tb 
day  of  May,  1891,  argued  before  the  Judge 
pnt  tempore  liy  the  attorneys  for  said 
parties,  and  denied.  That  on  tbe  23d 
day  of  June,  1891,  tbe  defendant  filed  a 
motion  to  vacate  the  judgment  rendered 
In  said  cause,  on  the  ground  that  the 
Judge  pro  tempore  was  not  quallBed  to 
act  because  the  parlies  had  not  signed  an 
agreement  for  his  appointment,  which 
motion  was  based  upon  tbe  records  and 
files  in  the  cause.  Said  motion  came  on 
to  be  heard  on  the  27th  day  of  June,  iS91, 
and,  without  any  previous  Intimation, 
was  brought  up  before  Sachs,  J.  The 
plaintiff  objected  to  such  proceedings  on 
the  grounds  that  said  judge  was  disquali- 
fied, that  he  had  not  Jurisdiction,  and 
that  said  cause  was  then  pending  before 
the  Judge  pro  tempore.  But,  notwith- 
standing such  objections,  said  judge  pro- 
ceeded to  hear  the  argument  on  the  mo- 
tion, and  made  an  order  thereon,  which, 
reciting  that  "it  appearing  to  the  court 
that  the  said  Judge  pro  tempore  was  not 
appointed  by  agreement  in  writing, 
signed  by  the  parties  or  their  attorneys, 
and  approved  by  the  court,"  purported 
to  vacate  and  set  aside  the  judgment.  No 
proof  or  showing  was  made  upon  the 
heariuK  of  the  motion  of  any  matters 
other  than  those  appearing  uf  record  in 
said  cause.  But  said  ground  was  sus- 
tained because  the  record  does  not  aUirm- 
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atively  sbow  thnt  the  parties  entered 
into  a  wriCteD  stipulatiun  tor  the  appoint- 
ment o!  Bald  judf;e  pro  tempore.  The 
statute  (section  11,  Sess.  Laws  1889-90, 
p.  343)  pro  rides  that  "a  case  Id  the 
Buperlor  conrt  of  any  county  may  be 
tried  by  a  Judge  pro  tttmpore,  who  mast 
be  a  member  of  the  bar,  agreed  upon  In 
writing  by  the  partieu  litigant,  or  their 
attorneyH  of  record,  approved  by  the 
court,  and  Mworn  to  try  the  ease."  The 
niattero  ■with  reference  to  the  appoint- 
ment of  the  judge  pro  tempore  In  this  case 
are  recited  in  varloaB  journal  entries 
made  therein,  but  it  ie  not  stated  in  any 
of  them,  nor  does  the  record  here  show  In 
any  way  that  the  agreement  aforesaid 
was  submitted  in  writing;  and  the  de- 
fendant contends  that,  as  It  does  not  ap- 
pear that  a  written  agreement  for  such 
appointment  had  been  entered  into,  the 
appuintment  of  the  judge  prt}  tempore 
was  void,  and  that  thU  was  a  matter 
which  could  not  be  waived  by  the  parties. 
This  view  of  the  proceeding  ci;i.n'><)t  be 
unstained.  The  action  of  the  court  in  va- 
cating the  judgment  la  Invalid  for  several 
reasons.  The  presumption  arising  from 
the  journal  entries  is  that  a  written  stip- 
ulation was  entered  into  for  the  appoint- 
ment of  the  judge  prri  tempore,  and  this 
presumption  wub  not  overcome  in  any 
way.  There  is  nothing  in  the  record  here 
showing,  as  a  matter  of  fact,  that  such 
a  stipulation  was  not  on  file  In  the  case 
when  the  motion  to  vacate  was  heard. 
No  such  presumption  can  obtain  from  the 
bare  recital  contained  in  the  order  setting 
aside  the  judgment  to  overrule  the  pre- 
Bomption  in  favor  of  the  regularity  of  the 
prior  proceedings,  which  are  otherwise 
unquestioned.  But,  whatever  the  facts 
were  as  to  said  agreement  having  been  In 
writing,  the  defendant  was  precluded 
from  making  such  an  attack.  He  was 
estopped  by  his  action  in  appearing  and 
trying  the  cause  before  the  judge  pro  tem- 
pore, without  objection,  and  could  not  be 
beard  to  raise  the  question  thereafter. 
The  fact,  if  it  ia  a  fact,  that  the  agree- 
ment was  not  In  writing  would  not  ren- 
der the  appointment  void,  under  the  clr- 
cnnistances,  and  a  party  must  seasonably 
object  thereto  to  take  any  advantage 
thereof,  and,  after  having  failed  toseason- 
abiy  raise  the  question,  no  inquiry  into 
the  tact  will  be  permitted.  It  Has  been 
held  in  other  states  that  a  statutory  pro- 
vision requiring  such  an  agreement  to  be 
in  writing  mav  be  waived  by  the  parties. 
See  Greenwood  v.  State.  116  Ind.  4sr),  19  N. 
E.  Rep.  333;  Curgar  v.  Fee,  119  Ind.  5.36,  21 
N.  E.  Rep.  1080;  Freem.  Judgm.  §  148. 
.'Vnd  there  is  no  good  reason  for  holding 
otherwise.  No  question  of  public  policy 
can  enter  into  the  manner  of  the  appoint- 
ment in  such  a  respect.  The  statute  in 
qaestion  must  be  given  a  reasonable  inter- 
pi-etatiuD.  It  can  have  effect  where  the 
agreement  is  made  out  of  court,  or  pre- 
ceding the  action  of  appointment,  or  ap- 
proval by  the  judge,  and,  unless  the  agree- 
ment is  made  or  consent  given  in  open 
court  in  some  manner,  it  must  be  by  a 
written  stipulation.  In  this  case  consent 
was  given  In  open  court,  and  for  that 
matter  it  was  put  in  writing  at  ttie  time 


In  the  shape  of  a  journal  entry,  altboagh, 
of  course,  it  was  not  signed  by  the  parties 
or  their  attorneys. 

Furthermore,  the  judge  who  granted 
the  motion  to  vacate  had  no  jurisdiction 
in  the  premises.  He  was  disqualified 
from  acting  therein  by  the  provision  con- 
tained In  subdivision  4,  §  61,  Code  1881. 
providing  that  a  judge  Is  disqualified 
when  be  has  been  of  counsel  for  either 
party.  Tbe  statute  autliorlses  him  to 
grant  a  change  of  venue  In  such  casea, 
and  his  right  to  approve  the  agreement 
of  the  parties  for  the  appointment  of  a 
judge  pro  tempore  is  not  questioned  In 
this  ease,  and  there  seems  to  be  no  good 
reason  why  he  should  not  be  allowed  to 
approve  thereof.  The  agreement  of  the 
pai<tlee  Is  the  Important  matter  connected 
with  such  an  appointment,  not  the  n)etli- 
od  by  which  the  agreement  is  evidenced, 
and.  if  the  party  agreed  upon  is  other- 
wise quallHed  under  the  statute,  the  ap- 
proval of  such  an  agreement  by  the  judge 
is  rather  a  matter  of  form  than  otherwise, 
very  like  that  of  directing  a  change  of 
venue  where  the  judge  is  disquallfled.  No 
other  objection  than  the  one  specified  was 
raised  to  the  appointment  of  the  judge 
pro  tempore  in  this  instance,  and  it  ap- 
pears that  he  had  all  the  necessary  requi- 
sites. The  action  had  before  Sachs,  J., 
purporting  to  set  aside  the  judgment, 
was  more  than  irregular,— it  was  void,  be- 
cause said  judge  was  dlsqualihed  under 
the  statute,  he  having  been  an  attorney 
in  the  case.  It  was  also  void  because  the 
cause  had  In  fact  been  transferred  to  said 
judge  pro  tempore,  and  he  would  retain 
jurisdiction  of  It  to  tbe  end.  Ail  subse- 
quent proceedings  therein  should  have 
been  had  before  him  as  If  he  were  the  reg- 
ularly elected  judge.  See  Manufacturing 
Co.  V.  Maxon.  (Neb.)  36  N.  W  Rep.  492; 
Frevert  v  Swift,  19  Nev.  368,  11  Pac.  Rep. 
273;  People  v.  De  la  Guerra,  24  Cal.  73. 
The  order  vacating  the  judgment  Is  set 
aside  and  held  for  naught.  The  relator 
will  recover  her  costs  herein  of  the  defend- 
ant Insurance  company  aforesaid. 

Dunbar  and  Uoyt,  JJ.,  concur.  An- 
ders, C.  J.,  and  Stiles,  J.,  concur  in  the 
result. 


Howell,  v.  City  of  Tacoma  et  a/.    (No. 
404.) 

{Svpreme  Court  of  WagMngton.    Feb.  10, 1893.) 

Municipal  Cokpobations— Improvements— Ab- 
se8suexts— kstoppbl. 
1.  The  charter  o^  a  city,  providing  that  the 
cost  of  street  improvements  shall  be  assessed  up- 
on tbe  lots  and  parcels  of  land  having  a  frontage 
upon  tbe  improved  street,  ratable  according  to 
the  valuation  of  each,  allows  assessments  onlyin 
such  parts  of  tbe  city  as  have  been  platted  into 
lots  and  parcels  extending  back  a  uniform  dis- 
tance from  the  street. 

3.  Tbe  provision  of  a  city  charter,  making 
proceedings  which  relate  to  an  asse'.s.ment  for 
improvements  Dinding  upon  those  who  petition 
for  the  improvemeut,  and  who,  although  given 
an  opportunity  to  appear  and  object  to  the  pro- 
ceedings or  assessment,  fail  to  do  so,  docs  not 
estop  them  from  afterwards  objecting  to  such  un 
assessmentwheu  the  methods  bywhich  the  a.ssess- 
ment  was  reached  were  suuh  as  to  render  it  uu- 


Digitized  by 


Lnoogle 


448 


PACIFIC  EEPOBTEB,  Vol.  29. 


(Wash. 


equal  and  nncoDstitntlonal,  but  only  ^ben   the 
proper  methods  were  employed. 

3.  The  fact  that  a  person  who  applies  to  a 
coart  of  equity  to  set  aside  an  assessmcnc  aii;t)inst 
him  on  the  ground  that  it  is  excessive,  fails  to 
pay  or  offer  to  pay  the  proportion  with  which  ho 
is  properly  chargeable,  does  not  deprive  him  of 
the  right  to  relief,  where  the  assessment  was 
made  upon  a  basis  so  false  and  unwarranted  as 
to  furnish  no  data  upon  which  such  a  proportion 
could  be  ascertained. 

Appeal  from  Bupcrioi*  court,  Pierce 
county;  Fkank  Ali.yn,  Judge. 

Suit  by  Jo8epliu8  S.  Howell  agalnnt  the 
city  of  Tacoma  and  others  to  restrain  the 
collection  of  an  assessuient  lor  certain 
improvements.  From  a  ]ud»iment  Krant- 
inK  the  relief  prayed  tor  defeudautH  ap- 
peal.   AfHrinod. 

5.  C.  MiUiqan,  for  appellantR.  Seymour, 
Oii'ifiia  >K  Luck  wood,  for  respondent. 

HoYT,  J.  The  first  question  presented 
by  the  record  in  this  ciise  la  as  to  the 
legality  of  a  certain  assessment  for  street 
improvements  made  by  the  city  of  Ta- 
coma upon  the  lands  of  the  respondent. 
It  appears  from  the  record,  and  from  the 
admissions  and  briefs  of  counsel,  that  such 
improvement  was  upon  a  street  situated  in 
the  8uburl)nn  part  of  said  city  of  Tacoma, 
where  much  of  the  land  had  not  been 
platted  into  town  lots.  The  city  council, 
in  construing;  the  provisions  of  its  charter, 
determined  that  the  lots  or  parcels  upon 
wliich  they  were  authorized  to  assess  the 
cost  of  the  improvement  were  all  lots  and 
parcels  which  had  a  frontage  upon  the 
street  improved,  and  that  each  of  said 
lots  and  parcels  should  bear  their  ratable 
proportion  of  such  cost  according  to  the 
value  thereof,  regardless  of  the  question 
as  to  the  depth  of  such  lots  or  parcels 
hack  from  said  street,  and  alco  resardlcss 
of  the  extent  of  the  frontage  thereon.  The 
languaee  of  the  charter  thusconstrned  by 
the  city  council  as  contuincd  in  the  Laws 
of  1SS8,  p.  220,  Is  as  follows:  "Such  cost 
and  expense  shall  be  assessed  upon  said 
ioto  and  parcels  of  laud  in  the  followin;; 
manner:  The  cost  and  expense  of  the 
worl:  done  and  materials  furnished  in 
mukiuK  the  entire  improvement  shall  be 
assesHed  upon  the  lots  and  parcels  nf  land 
fronting  upon  the  Improved  street,  high- 
way, or  alle.v  within  the  limits  of  the  im- 
provement thereof,  lengthwise  of  such 
street,  highway,  or  alley,  ratable  accord- 
ing to  tlie  valuation  of  each  of  said  lots 
or  parcels  of  land,  exclusive  of  the  im- 
provements thereon,  as  determined  by  the 
last  annual  assessment  thereof  tor  general 
and  municipal  taxation,  made  previous  to 
such  assessment  of  said  cost  and  expense 
thereon."  And  the  result  in  this  case  o( 
such  interpretation  was  that  along  some 
portions  of  said  street  the  lands  fronting 
thereon  extended  back  less  than  100  feet, 
while  on  other  portions  such  lands  ex- 
tended back  1.000  feet  or  more.  The  con- 
sequence would  necessarily  be  that  some 
of  the  lands  fronting  upon  the  street  would 
pay  a  much  greater  sum  per  foot  front 
than  others.  Tlie  exact  proportion  of 
this  inequality  was  not  made  to  appear 
by  the  record,  for  the  reason  that  the  case 
was  determined  in  the  court  below  upon 
th«  pleadings,  but  from   nu  inspection  of 


Bucb  pleadings,  and  of  the  map  which  by 
consent  was  considered  as  properlya  part 
of  the  record,  it  was  certain  that  the 
lands  of  respondent  were  burdened  with  a 
charge  of  three  or  four  times  as  much  for 
each  foot  of  frontage  an  some  other  lands 
situated  upon  the  street.  The  system  ur 
plan  of  assessing  the  cost  of  street  Im- 
provements npon  the  lots  fronting  there- 
on according  to  their  value,  though  qiicD- 
tloned  by  many  courts,  may.  for  the  pur- 
pose of  this  case,  be  conceded,  but  it  dues 
not  follow  that  assessments  thereunder 
should  be  sustained,  which  are  clearly  un- 
equal, any  more  than  under  any  other 
system.  The  basis  of  all  taxation  Ih 
equality.  And  no  tax  of  any  kind  can  l>e 
sustained  when  it  appears  that  theHcr- 
eral  parcels  nf  property,  properly  charge- 
able with  the  tax,  are  made  to  bear  an- 
equally  the  burden  thereof.  This  proiioai- 
tlon  is  almost  axiomatic.  We  would  cite, 
however,  upon  this  point,  Cooley,  Const. 
LIm.  (5th  Ed.)p.(i'JO.  and  casen  there  cited. 
In  our  opinion,  the  assessment  in  qucKtUm 
violates  this  well-settled  rule.  So  far  as 
appears  from  this  record,  there  was  no 
reason  why  the  lands  of  respondent, 
which  were  situated  at  a  greater  di/!taiice 
from  the  street  improved  than  the  limit  nf 
the  narrowest  strip  charged  with  sndi 
improvement  upon  other  portions  of  the 
street,  should  have  been  made  to  hear 
any  part  of  the  cost  of  the  Improvement. 
And  when  one  of  two  adjoining  strips  of 
frontage  is  assessed  only  to  the  depth  of 
100  feet,  and  the  other  to  the  depth  of  a 
thousand  feet,  it  is  evident  to  all  that 
such  assessment  Is  nut  equal  and  onllorm. 
The  use  of  the  word  "parcels"  in  the  ciiar- 
ter  of  said  city  most  have  a  more  re- 
stricted definition  than  that  given  to  it 
by  said  common  council.  If  said  clause  of 
the  charter  Is  to  stand  the  test  of  consti- 
tutional scrutiny,  it  must  be  held  to  re- 
lateonly  to  ImprovcraentB  in  snch  parts  of 
the  city  as  have  bean  platted  into  lots 
and  parcels  of  substantially  eoual  det)fh 
upon  the  street  to  be  improved,  or  thiit 
under  it  the  common  council  can  establish 
an  assessment  district  extending  hack  a 
uniform  distance  from  the  street  thronsh- 
out  the  entire  length  of  the  improvement, 
and  assess  only  upon  the  lots  and  parrels 
within  such  district.  Whetlier  or  not  it 
will  stand  the  test  when  thus  construed,  it 
is  not  necessary  for  us  now  to  decide,  as 
this  assessment  does  not  meet  any  Inter- 
pretation of  said  clause  consistent  with 
its  constitntionalitv.  See  Washington  Ave- 
nue, 69  Pa.  S*.  362;  City  v.  Rule,  03  P*. 
St.  15,  Seelv  v.  Pittshnrtrh.  8?  Pa.  ft.  3r6. 
Ti4  tax  upon  the  lands  of  tfie  respond- 
ent was  clearly  Illegal.  The  appellants, 
however,  ecmtcnd  that,  even  although 
such  is  the  fact,  plaintiff  was  not  in  a  sit- 
uation to  question  it,  for  the  reason  (1) 
that  he  was  one  of  the  petitioners  for  the 
Improvement,  and  roust  ba  held  to  have 
moved  the  conimou  conn<..l  to  do  what 
they  did,  and  cannot,  therefore,  now  ob- 
ject; (2J  that  under  the  provisions  of  the 
charter  of  said  city  of  Tacoma  the  re- 
spondent was  given  the  opportunity  of 
appearing  and  objecting  to  any  of  the 
proceedings  or  to  the  assessment,  and, 
not  having  done  eo.  he  Is  bound  by  th« 


Digitized  by 


Google 


Wash.) 


TULLIS  V.  SHAMNOK. 


4^ 


action  of  the  council  In  npprovlnp;  of  the 
levy.  The  provisloni)  of  the  charter  In 
that  regard  are  broad  enont^h  to  warrant 
this  contention  on  the  part  of  the  nppel- 
lanta,  bat  aach  conatruction  woolrl,  aa  In 
the  other  caae  cited,  destroy  the  conatitu- 
tionality  of  such  prorialon.  If  It  la  to  be 
held  constitutional,  the  concluxivenvaH  of 
tbe  proceedlngMhad  before  said  city  council 
must  be  held  to  apply  only  to  the  ijue*- 
tion  of  procedure  and  valuation  under  a 
method  vrhlcti.  If  properly  applied,  would 
work  Huhatantial  juF^tice.  It  could  not  be 
extended  bo  aa  to  eatop  one  from  aaaert- 
ivg  righta  aa  against  aucb  aaaesainent 
when  tlie  common  council  had  never  had 
any  jurisdiction  o(  the  pruceedint:,  or  had 
so  far  departed  from  proper  methods  aa 
to  oust  It  of  such  iurisdictlon.  In  the  case 
at  bar  we  thinit  that  the  proceedings 
clearly  show  ancb  a  departure  from  eon> 
stitutlnnal  methods  as  to  render  them 
void,  and  that  for  that  reaauii  reapond- 
ent,  aa  a  petitioner  for  the  work,  la  not 
responaible  therefor,  or  bound  thereliy, 
and  that  for  a  like  reason  the  proceedlnga 
before  tbe  common  council  In  equalizing 
and  approving  the  aaaessment  are  binding 
upon  no  one. 

The  other  objection  of  appellanta  aa  to 
the  proceedings  of  tbe  court  below  is  that 
a  court  of  equity  will  not  set  aside  a  tax, 
nor  restrain  its  collection,  unlesa  the 
party  seeking  the  interposition  of  the 
court  pays,  or  offers  to  pay,  such  propor- 
tion 0*  the  tax  assessed  agalnnt  him  as  in 
equity  he  should.  And  they  claim  that  In 
this  case  the  answer  showed  that  the 
lands  of  respondent  wei-e  benefited  by  the 
improvement,  and  that  in  equity  he 
should  pay  for  such  benefit,  and,  that,  aa 
he  has  not  done  so,  he  could  not  maintain 
this  action.  We  doubt  whether  the  rule 
above  stated  applies  to  a  tax  or  assessment 
absolutely  void,  aa  we  hold  this  one  to  be, 
but,  even  if  it  does,  we  think  the  reasons 
set  out  in  respondent's  complaint  why  he 
has  not  paid  or  offered  to  pay  his  proper 
prop<jrtion  ol  the  cost  of  the  improvement 
is  a  HufHcient  one.  The  whole  assessment 
was  made  upon  a  basis  so  false  and  un- 
warranted that  it  furnished  no  dnta  from 
which  the  Juat  proportion  of  any  of  the 
property  properly  chargeable  with  the 
cost  of  the  Improvement  could  be  deter- 
mined. That  equity  will  interfere  to  set 
aside  such  a  tax,  and  to  prevent  the 
clouding  of  the  title  of  the  owner,  we 
think  clear.  See  Mnyall  v.  City  of  St. 
Paul.  30  Minn.  294,  15  N.  W.  Rep.  170;  Has- 
san V.  Rochester.  C5  N.  Y.  521 ;  Ell  wood  v, 
<'ity  of  Rochester,  122  N.  Y.  229,  25  N.  E. 
Rep.  •-'38. 

•ludgment  of  tbe  court  below  must  be 
affirmed. 

Anubus,  C.  J.,  and  Stiles.  Scott,  and 
Dunbar,  JJ.,  concur. 


Gkioos  v.  Citt  or  Tacoma  et  al.    (No.  406. 

Pierce  et  al.  v.  Same.    (No.  408.) 

(Supreme  Court  of  Washington.    Feb.  10, 1893.) 

Appeal  from  saperior  court,  Pierce  county; 
Fkaxk  Allts,  Judfte. 

These  are  two  suits,  the  first  by  Chauncey  W. 
Griggs  apamst  tbe  city  of  Tacoma  and  others, 
v.29F.no.7— 29 


and  the  second  by  Ebea  Pierce  and  others  against 
the  same,  to  restrain  tbe  collection  of  an  assess 
ment  for  certain  improvements.    From  judgrments 
granting  tbe  relief  prayed  for,  defendants  ap- 
poal.    AtUrmed. 

8-  C.  MlHI(i>tn,  for  appellants  in  uoth  cases. 
DnoUttlc,  Prltchard,  Stevens  A  OroMtnip,  for 
respondents  in  No.  403.  Sevnumr,  Qriggs  & 
Lockwood,  for  respondent  in  No.  406. 

HoTT,  J.  These  cases  present  the  same  ques- 
tions as  that  of  Howell  v.  Uity  of  Tacoma,  No. 
404,  29  Pac.  Rflp.  447,  (Just  decided.)  and  for  the 
reasons  stated  in  the  opinion  in  that  case  the 
juagments  must  be  alBrmed. 

Andbks,  C.  J.,  and  Scorr,  Dunbar,  and  Stiles 
JJ.,  ivnoui. 


TCLLia  et  al.  v.  SaAiraoR  et  al. 

(Supreme  Court  of  Washington,  Feb.  10,  1892.) 

Action  on  Note— Pleading— Rec^'iid—Jcdo- 
MENT  Roli^-New  Trial. 

1.  Where  a  complaint  on  a  note  by  the  as- 
signees thereof  alleged  the  assignment  and  de- 
livery of  the  note  before  suit,  and  that  plaintiffs 
were  the  owners  thereof,  an  answer  denying  each 
and  every  allegation  of  the  complaint,  except 
tbe  making  and  delivery  of  the  note  to  the  payees, 
pi'esented  a  material  issue  as  to  the  ownersbii 
of  the  note. 

2.  Tbe  entry  of  the  Judgment  for  plaiiii  > 
was,  in  substance,  as  follows:  "The  cause  hav- 
ing been  heretofore  submitted  on  plaintiffs*  mo- 
tion to  strike  defendants'  answer  from  the  flies, 
and  tbe  ototion  being  submitted,  the  court  finds 
that  tlie  motion  is  well  taken  in  point  of  law, 
and  the  same  is  hereby  sustained,  and  the  an- 
swer of  defendants  is  hereby  strlckeo  out,  to 
which  rullug  defendants  at  the  time  ei^ceptod, 
and  refused  to  plead  further,  and  elected  to  stand 
on  such  ruling,  and  defendants'  exception  was 
allowed. "  Held,  that  thia  was  a  sufficient  record 
of  the  motion,  and  its  disposition  to  withstand 
motions  by  plaintiffs  to  strike  from  the  tran- 
script tbe  motion  and  the  order  in  tbe  court  be- 
low, on  the  ground  that  suub  motion  and  order 
had  not  been  made  apart  of  the  judgment  roll  by 
bill  of  exceptions  or  statements  of  facts. 

8.  Whore  the  matters  alleged  by  defendants 
as  error  were  involved  in  the  disposition  of  the 
case,  and  had  iieen  presented  to  the  conrt  below, 
a  motion  for  new  trial  was  not  necessary. 

Appeal  from  superior  court,  Fierce  coun- 
ty; F.  C'AMPBP.i.L,  Judge. 

Action  by  H.  H.  Tullls,  W.  T.Soule,  and 
F.  Mclutosb  againHt  R.  M.  Shannon  and 
A.  <iardellu  on  a  note.  From  a  judgment 
for  plaintiffs  on  a  motion  to  strike  the 
answer  from  the  files,  det'eudaats  appeal 
Reversed. 

Pritchard,  Stevens,  Grosscup  &  Se\<- 
mour,  for  appellants.  Chas.  S.  Foqq,  for 
respondents. 

Scott,  J.  This  was  an  action  brought 
by  the  respondents,  as  plaintiffs  in  the 
court  below,  against  tbe  appellants,  as 
defendants.  The  plaintiffs  sought  to  re- 
cover upon  a  promissory  note  made 
payable  to  the  order  of  Birmingham,  Tul- 
lls &  Co.,  and  signed  by  tbe  derendants; 
and  they  alleged  in  their  complaint  that, 
prior  to  the  commencement  of  the  action, 
the  payees  had.  Tor  value  received,  duly 
delivered,  transferred,  and  asaigne<l  said 
promissory  note  to  the  plaintiffs,  who 
are  now  the  owners  and  holders  tliercof. " 
The  answer  denied  each  and  every  allega- 
tion of  the  complaint,  "save  and  except 
that,  about  the  date  alleged,  defendants 
signed  and  delivered  to  the  payees  a  paper 
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wrltinj?,  a  copy  of  which  is  set  forth  In 
the  complaint. "  The  plalntiHs  moved  to 
strike  this  answer  out,  on  the  ground 
that  it  vraa  Bbam  and  frivolous,  and  be- 
cause it  tendered  no  Issue.  The  court 
granted  the  motion  to  strike,  and  the  de- 
fendants declined  to  amend,  whereupon 
judgment  was  rendered  for  the  plaintiffs, 
and  the  defendants  appealed. 

The  first  question  is  presented  by  a  mo- 
tion by  respondents  to  strike  from  the 
transcript  the  motion  made  in  the  court 
below  to  strike  the  answer  from  the  flies, 
on  the  groundH  that  said  motion  Is  not 
a  part  of  the  judgment  roll;  that  it  has 
not  been  preserved  or  made  part  of  the 
record  of  this  cauHe  by  bill  of  exceptions 
or  statement  of  facts;  and  that  it  is  no 
part  of  the  transcript.  They  also  move 
on  the  same  grounds  to  have  the  order 
granting  the  motion  stricken.  A  forcible 
argument  is  made  and  some  authorities 
are  cited  in  support  of  the  position.  But 
we  tliink  the  points  raised  are  rendered 
immaterial  by  the  record  in  the  case,  and 
therefore  do  not  decide  as  to  them  other- 
wise. The  first  paragraph  of  the  journal 
entry  uf  the  judgment  rendered  in  the  ac- 
tion reads  as  follows:  "And  now,  to-wit, 
on  this  80th  day  of  September.  A.  D.  1891. 
this  cause  came  on  for  hearing,  the  plain- 
tiffs appearing  by  Charles  8.  Fogg,  their 
attorney,  and  the  defendants  appearing 
by  their  attorneys  Pritctiard,  Htevens  & 
Orosscup,  the  cause  having  heretofore  been 
submitted  to  the  court  upon  the  motion 
of  plaintiffs  to  strike  the  answer  of  the 
Oefendants  from  the  flies,  and  the  court 
having  examined  the  pleadings  therein, 
and  listened  to  the  argument  of  counsel, 
and  said  motion  having  been  submitted 
and  taken  under  advisement  by  the  court, 
the  court  finds  that  the  motion  is  well 
founded  in  point  of  law,  and  the  same  Is 
hereby  sustained,  and  the  answer  of  said 
deFendants  Is  hereby  stricken  out;  to 
which  ruling  the  defendants  at  the  time 
excepted,  and  refused  to  plead  further, 
and  elected  to  stand  upon  the  ruling  of  the 
court  in  sustaining  said  motion ;  and  de- 
fendants'excepcion  was  allowed."  This 
is  properly  here,  and  it  is  a  sufficient  rec- 
or<1  of  the  wnole  proceeding  regarding  the 
moiton  and  its  disposition.  It  shows 
that  f%  motion  to  strike  the  answer  was 
made,  and  that  -t  was  granted,  and  that 
the  defendants  e.^ ''>pted  thereto.  The 
grounds  of  tue  mouon  are  not  stated, 
but  this  would  iMMke  no  difference.  The 
prevailing  party  would  be  entitled  to  the 
benefit  of  any  reason  sufficient  to  sustain 
the  action  of  the  court  in  tn"  premises.  It 
would  make  no  diDerenoe,  if  it  wasnot  the 
reason  or  ground  upon  wnich  the  court 
was  moved  to  act.  Onder  the  circum- 
stances stated  in  the  record  as  aiuresald, 
It  is  Imuiaterial  whether  or  not  the  mo- 
tion was  in  writing.  It  may  have  been 
made  orally .  for  that  matter,  and  it  would 
be  binding  if  the  other  party  should  ap- 

? ear  and  argue  it  without  objecting  to 
be  form  in  which  it  was  made. 
A  further  motion  is  made  by  respond- 
•nts  to  affirm  the  judgment,  because  no 
motion  for  a  new  trial  was  made.  Other 
grounds  are  stated,  but  they  are  disposed 
of  in  what  has  been  said  upon  the  preced- 


ing motion.  No  motion  for  a  new  trial 
was  necessary.  The  matters  alleged  as 
error  were  involved  in  the  disposition  of 
the  case,  and  had  been  fully  presented  to 
the  court  below.  See  Jenkins  t.  Jones, 
8  Wash. .  27  Pac.  Rep.  1022. 

Appellants  argue  that  the  coart  below, 
in  ruling  that  the  defendant's  answmr  was 
sham  and  frivolous,  and  ordering  it  to  be 
stricken  from  the  files,  must  have  reached 
the  conclusion  that  no  substantial  Issne 
of  fact  was  raised  by  it ;  and  they  con- 
tend that  the  court  erred  in  this,  and  that 
the  answer  admits  nothing  beyond  the  ex- 
ecution and  delivery  of  the  note  to  the 
payees  therein  named.  They  claim  the 
complaint  contained  other  allegations 
which  were  material  to  the  plalntifls' 
cause  of  action,  among  which  are  the  fol- 
lowing: That  the  note  was  delivered, 
transferred,  and  assigned  to  the  plaintiffs; 
that  the  plaintiffs  were  the  owners  and 
holders  of  the  note;  and  that  these  were 
denied  by  the  answer.  They  contend  that 
in  a  suit  upon  a  promissory  note,  by  an 
assignee  thereof  against  the  maker,  the 
allegation  of  the  facts  showing  a  transfer 
to  the  plaintiff,  whether  by  assignment, 
indorsement,  delivery,  or  equitable  assign- 
ment, are  material  allegations,  necessary 
to  be  alleged  and  proved  by  the  plaintiff  as 
the  foundation  of  his  action;  that  a  com- 
plaint omitting  such  allegations  of  trans- 
fer would  be  fatally  bad,  and  would  state 
no  cause  of  action:  and  that  it  follows 
that  a  denial  of  the  transfer  raises  a  ma- 
terial issue  of  fact,  and  therefore  tbe  an- 
swer containing  such  a  denial  is  neither 
sham  nor  frivolous  upon  Its  face,  but  is 
good,  not  only  against  a  general  de- 
murrer or  motion  to  strike  out,  but  is 
equally  Impregnable  against  any  other 
mode  of  attack ;  that  the  answer  in  the 
case  at  bar  is  not  even  susceptible  to  a 
motion  to  make  more  definite  and  cer- 
tain, as  it  is  a  general  denial  of  all  the 
allegations  in  the  complaint,  save  and  ex- 
cept certain  specific  and  definite  allega- 
tions, which  were  clearly  deflned.  In 
speaking  of  this  subject,  Mr.  Bliss  says: 
"When  the  statute,  in  general  terms  and 
without  qualification,  permits  a  general 
or  special  denial,  I  can  see  no  objection  to 
the  admission  of  certain  facts,  and  a  gen- 
eral dental  of  all  others,  provided  it  dis- 
tinctly appears  what  facts  are  admitted 
and  what  denied,  and  so  unequivocally 
that  an  indictment  for  perjury  would  lie 
upon  the  denial.  It  may  be  more  conven- 
ient, it  will  make  a  neater  record,  and  pre- 
sent an  equally  definite  issue  to  tender  it  In 
this  way.^  Bliss,  Code  PI.  (2d  Ed.)  §  33Ia 
In  the  case  of  Burley  t.  Bank.  Ill  U. 
8.  216,  4  Sup.  Ct.  Bep.  341,  under  the  pro- 
visions of  a  statute  of  the  state  of  New 
York  precisely  like  our  own,  to  be  found  in 
2  Hill's  Code  Civil  Proc.,  being  section  194. 
the  court  held  an  answer  substantially  in 
form  like  the  one  here  to  be  good.  Also, 
see  Becker  v.  Sweetser,  15  Minn.  427,  (Oil. 
846;)  Kingsley  v.  Gilman,  12  Minn.  615, 
Gil.  4%:)  Mingst  V.  Bleck,  3S  Hun,  S-'iS. 

No  objection  can  be  raised  to  tbe  form  of 
the  answer.  But  the  respondents  further 
contend  that,  after  the  admission  of  the 
execution  of  the  note  sued  upon,  there  was 
no  allegation  left  in  the  complaint  ayon 
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which  a  material  isane  could  be  raised  by 
a  general  denial.  That  It  could  make  no 
dlOerence  wiietber  there  had  been  a  tech- 
nical Indorsement  or  aHSInnmeut  ol  the 
note  to  the  plaintiffs  or  not,  as  suit  may 
be  maintained  upon  a  promlfiBory  note, 
by  the  owner  of  It.  althoueh  It  may  never 
have  been  Indorsed  by  the  payee,  and  that 
such  ownership  may  be  acquired  by  deliv- 
ery only,  and  without  any  Indorsement 
whatnver.  The  respondents  further  ar- 
gue that,  excepting  the  allegation  admit- 
ted, the  complaint  would  still  be  good 
U  all  the  other  allegations  were  stricken 
out,  save  and  except  the  further  one^thaf; 
plaintiffs  are  now  the  owners  and  holdere 
of  said  promissory  note,  and  that  the 
same  Is  due  and  unpaid  and  owing  from 
defendants  to  plaintiffs,"  and  they  con- 
tend that  this  Is  not  an  issuable  or  trav- 
eraable  averment.  Several  authorities  are 
cited  as  suiiportlng  this  last  proposition. 
Some  of  them  are  cases  where  suit  was 
brooght  by  the  payee  against  the  maker, 
where  there  Is  n  presumption  of  continued 
ownership.  Another  case  cited  is  Qold- 
atein  v.  Krause,  (Idaho,)  18  Pac.  Rep.  232, 
where  ilAva,  C.  J.,  aaya:  "This  action 
was  brought  upon  a  promiaaory  note. 
The  complaint  alleges  the  making  and 
delivery  of  the  note  to  one  Henry  Bern- 
atine,  by  the  defendants,  who  were  copart- 
ners under  the  firm  name  of  Krause  tt 
Buebm,  and  that  the  same  became  due  on 
the  twenty-third  day  ol  August,  1884,  and 
bad  not  been  paid ;  that,  prior  to  the  ma- 
torlty  of  the  note,  Henry  Bematlne  duly 
indorsed  and  delivered  the  note  to  this 
plaintiff,  who  has  ever  since  been  the  own- 
er and  bolder  of  the  note.  Defendants 
Kranse  &  Boehm,  answering,  admit  the 
partnership;  the  making  and  delivering  of 
the  note;  that  the  same  became  due  and 
owing  August  23,  1884,  and  that  the 
aame  Is  not  paid;  but  deny  that  prior 
to  August  20,  1884,  Henry  Bernstine  in- 
dorsed and  delivered  the  note  to  this 
plaintiff,  and  that  plaintiff  la  the  owner 
and  holder  of  the  same."  The  court 
held  that,  aa  the  complaint  alleged,  the 
payee  Indoraed  and  delivered  the  note 
to  tbe  plaintiff,  the  allegation  of  owner- 
abip  was  but  a  conclusion  of  law,  and 
was  Immaterial,  and  that  the  answer.  In 
effect,  admitted  the  transfer  of  the  note, 
and  a  denial  that  the  plaintiff  was  the 
owner  and  holder  raised  no  issue;  and 
auatained  the  action  of  the  lower  court  in 
atrilcing  the  answer.  This  case  sustalna 
the  position  of  appellant.  A  material 
allegation  is  traversable.  And  see  Hast- 
ings V.  Dollarhlde,  18  Cal.  S91;  Allis  v. 
Leonard,  46  N.  Y.  688.  There  can  be  no 
doubt  but  that  the  answer  presented  a 
material  Issue.  The  complaint  alleged 
tbe  assignment  and  delivery  of  tbe  note 
by  tbe  payee  to  tbe  plaintiffs,  and  that 
the  plaintiffs  were  the  owners  and  holders 
thereof.  The  answer  denied  this.  The 
action  being  by  the  assignees,  it  waa  nec- 
essary for  them  to  allege  their  ownership 
is  some  way,  and  prove  it  If  denied. 
Judgment  reversed  and  cause  remanded. 

Akdebs,  C.  J.,  and  Dcnbar  and  Stiles, 
JJ..  concur.  Hovt,  J.,  concurs  in  the  e- 
aulC 
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Hxwaonrm  llAomxsKT— liiABiLirr  or  Iiaxdlobd 

— RsTiaw  ov  APFBAir-OMBonom  mot  Baisso 

Bblow. 
1.  A  penon  employad  about  a  mill,  which  is 
bainK  operated  under  a  lease.  Is  not  entitled  to 
recover  of  ttie  lessor  for  injuries  occasioned  by 
defective  roachlnery,  unless  he  is  ablo  to  show 
that  at  the  time  of  the  Injury  be  was  In  tho  am- 
ploT  of  the  lessor,  or  that  the  lessor  had  agreed 
to  keep  the  machinery  in  repair, 

3.  An  objection  to  an  Instruction,  not  made 
in  the  trial  coart,  will  not  be  oouldered  on  ap- 
peal. 

Appeal  from  superior  court,  Pierce  coun- 
ty; F.  Campbei.1.,  Judge. 

Action  by  Peter  Johnson  against  the 
Tacoma  Cedar  Lumber  Company  to  re- 
cover for  personal  Injuries.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

DooIIWe,  Prttchnrti,  Stevens  &  Gross- 
cup,  and  W.  U.  EOnffer,  for  appellant.  E. 
W.  Taylor,  ( W.  H.  Harrta,  ol  counsel,)  for 
respondent. 

Ddnbab,  J.  This  was  an  action  for 
damages,  brought  by  the  respondent 
against  the  Tacuma  Cedar  Lumber  Com- 
pany, for  the  loss  of  his  arm, caused  by  de- 
fective machinery  in  appellant's  shlngle- 
mlU.  Respondent,  while  attempting  to 
put  some  rosin  on  a  belt,  bad  bis  arm 
caught,  aa  he  alleges,  by  some  loose  lacing 
on  the  belt,  which  resulted  in  tbe  Injury 
complained  of.  The  complaint  alleges 
that  at  the  time  of  the  Injury  the  defend- 
ant was  the  owner,  proprietor,  and  oper- 
ator of  the  mill  in  which  the  accident  oc- 
curred, and  that  the  mill  was  occupied, 
used,  and  operated  by  the  defendant  for 
the  manufacture  of  lumber,  shingles,  etc., 
and  that  defendant,  being  such  owner, 
proprietor,  and  operator,  hired  and  em- 
ployed tbe  plaintiff  as  an  employe  and 
servant  to  work  In  and  around  said  mill 
for  hire,  to  be  paid  by  defendant.  It  is 
not  necessary,  for  the  purposes  of  this 
opinion,  to  notice  the  other  allegations  of 
the  complaint.  Tbe  defendant,  in  its  an- 
swer, among  other  things,  deules  that  at 
the  time  of  the  injury  it  waa  tbe  operator 
of  said  mill,  or  that  it  hired  or  employed 
the  plaintiff  as  an  employe  or  servant  to 
work  in,  around,  or  about  said  mill,  or 
that  it  bad  agreed  to  pay  him  for  such 
work;  but  alleges  that  prior  to  the  time 
at  which  the  plaintiff  entered  into  bis 
services  at  the  said  mill  tbe  defendant 
leased  the  mill  to  one  Barnes  on  certain 
terms  and  conditions  mentioned  in  the  an- 
swer; that  under  said  lease  Barnes  took 
possession  and  exclusive  control  of  tbe 
mill  and  machinery,  and  In  his  own  name, 
and  ouhls  own  account,  used  and  operated 
the  same;  and  that  the  plaintiff  waa  hired 
and  employed  by  tbe  said  Barnes,  and  not 
In  any  wise  by  the  defendant.  Thus  the 
question  who  was  the  operator  of  the 
mill  was  put  squarely  in  issue  by  the 
pleadings,  and  was  one  of  the  contested 
questions  In  the  trial  of  tbe  cause.  Tbe 
Jury  returned  a  verdict  In  favor  of  tbe 
plaintiff  for  $4,000. 

No.  3  of  the  Instructions  was  as  follows: 
"U  you  believe  from  tbe  eTldenca  that  the 
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defendant  was  the  owner  of  said  mill  and 
machinery,  and  that  at  the  time  defendant 
elalma  to  have  leamd  the  property  to  said 
Barnes  there  existed  defects  in  said  ma- 
chinery that  caused  the  injury  complained 
of,  and  that  such  machinery  was  defect- 
iTely  constructed,  and  that  snch  defective 
construction  and  existing  defects,  If  any, 
were  linown  to  defendant  at  the  time,  and 
that  the  defendant  carelessly  and  negli- 
gently allowed  such  defects,  if  any,  to  re- 
main, and  did  not  remedy  the  same,  and 
that  if  such  defects,  if  any,  had  not  so  ex- 
isted, that  the  injnry  complained  of  would 
not  have  happened,  then  defendant  can- 
not release  itself  by  reason  of  any  subse- 
quent lease  to  Barnes."  This  instruction 
was  alleged  as  error  by  the  appellant,  and 
nndoubtedly  is  an  erroneous  statement  of 
the  law.  But  it  is  claimed  by  the  respond- 
ent, and  seems  to  be  a  fact,  as  shown  by 
the  record,  that  no  exception  was  taken 
to  this  particular  instrnction,  and  hence 
the  error  cannot  be  urged  here  for  the  first 
time.  However,  the  converse  of  the  prop- 
osition of  law  stated  in  instruction  No.  3, 
as  given  by  the  court,  is  embodied  in  de- 
fendant's request  No.  8,  which  is  as  fol- 
lows: "If  you  believe  from  the  evidence 
that  the  Injury  to  plaintiff  was  caused  by 
the  defective  condition  of  the  machinery, 
and  without  contributive  negligence  on 
bis  part,  yet,  before  the  plaintiff  can  have 
a  recoveiy  against  this  defendant, he  must 
prove  by  a  preponderance  of  the  evidence 
that  at  the  time  of  the  Injury  the  defend- 
ant corporation  was  then  hirer  or  em- 
ployer of  the  plulntlH,  and  that  there  then 
existed  between  them  the  relation  of  mas- 
ter and  servant."  This  instruction  the 
coui*t  refused  to  give  to  the  Jury.  The  re- 
fusal was  duly  excepted  to,  and  Is  assigned 
as  error  here,  and  must  be  considered. 
This  Instruction,  we  think,  fairly  stated 
the  law  of  the  case.  It  was  one  of  the  ms/- 
terlal  Issues  Involved.  The  complaint  is 
based  on  the  relationship  of  master  and 
servant.  The  allegations  of  the  complaint 
that  the  defendant  was  the  operator  of 
the  mill  at  the  time  of  the  accident,  and 
that  It  hired  and  employed  the  plaintiff, 
were  nut  meaningless  allegations,  but 
they  were  material,  and  essentially  neces- 
sary to  sustain  a  Judgment  in  this  kind  of 
an  action.  If  the  complaint  bad  alleged 
that  the  defendant  was  the  owner  of  this 
mill,  and  that  at  the  time  the  Injury  was 
inflicted  it  was  operated  and  controlled 
by  Barnes  undera  lease,  and  that  plaintiff 
was  employed  by  Barnes,  and  was  work- 
ing for  Barnes,  it  would  not.  In  our  Judg- 
ment, have  stated  a  cau.^e  of  action 
against  the  defendant.  The  fact  that 
these  allegations  are  In  the  answer,  in- 
stead of  the  complaint,  will  not  change 
their  effect  on  the  case  If  they  are  sus- 
tained by  the  proof. 

We  hardly  think  it  is  worth  while  to 
enter  Into  a  dlHrussion  of  the  relative  lia- 
bilities of  landlords  and  tenants,  so  far  us 
the  rights  of  third  parties  are  concerned. 
At  the  common  law,  the  occupier,  and 
not  the  landlord,  was  bound  to  keep  the 

g  remises  in  repair,  and  was  prima  fac/e  Ha- 
le to  third  persons  for  damages  arising 
irom  any  defect.  There  are  some  cases 
which  hold  that,  where  there  is  an  express 


agreement  between  the  landlord  and  tlit 
tenant  that  "the  landlord  aball  keep  hto 
premises  In  repair,  "aoUi  at  in  case  of  recov- 
ery against  the  tenant  the  latter  wonid 
have  bis  remedy  over  against  thelandlord, 
to  avoid  a  circuity  of  action  the  party  in- 
jured by  the  defect  may  have  his  action  in 
theflrstinstanceagainstthe  landlord.  For 
this  class  of  cases,  see  1  Thomp.  Neg.  p. 
317,  and  notes.  But  this  class  of  cases  ii 
not  in  point  here.  It  is  not  alleged  or 
contended  that  there  was  any  agreement 
of  the  landlord  to  keep  the  premises  or 
th«  machinery  in  repair,  nor  that  there 
was  any  hidden  defect  In  the  machinery, 
not  made  known  by  the  landlord,  which 
would  bring  it  within  the  rule  laid  down 
in  that  class  of  cases;  nor  that  the  public 
had  any  right  to  go  on  these  premises;  or 
even  that  the  machinery  was  out  of  order 
or  repair  at  the  time  the  lease  was  execut- 
ed. In  this  case,  according  to  the  allega- 
tions in  the  answer,  the  plaintiff  was 
there  at  the  instance  and  request  of  tbe 
lessee;  and,  says  Shearman  &  Redfleld  on 
Negligence,  (section  711:)  "The  liability 
of  the  landlord,  however,  exists  only  In 
favor  of  persons  who  stund  strictly  upon 
their  rights  as  strangers.  Those  wbo 
claim  upon  tbe  ground  that  they  were 
invited  into  a  dangerous  place  must  seek 
their  remedy  against  the  person  who  in- 
vited them.  If  they  are  the  guests  of  the 
tenant,  he,  and  not  tbe  landlord,  is  the 
person  from  whom  they  must  seek  redress 
for  injuries  caused  by  any  defects  in  the 
premises."  This  statement  of  the  law  by 
Shearman  &  Bedfield  Is  quoted  in  many 
cases  where  this  question  Is  raised,  and 
can  be  conceded  to  state  the  general 
cunseusn.i  of  judicial  opinion.  It  would 
be  as  unreasonable  as  It  Is  nnjnst  to  hold 
the  owner  of  manufacturing  establish- 
ments responsible  for  all  damages  that 
might  occur  by  renson  of  the  machinery 
not  being  kept  In  proper  repair  by  bis 
lessee,  when  he,  by  tbe  very  operations 
and  conditions  of  the  written  lease,  could 
have  no  supervision  over  it.  If  such  a 
rcspoosibllity  would  attach  dnriuK  a 
short  lease.  It  would  also  attach  during 
along  lease, and,  as  no  prudent  maneould 
afford  to  run  such  risks,  the  practical 
result  would  be  to  deprive  the  owner  of 
the  right  to  lease  his  premises.  It  is 
argued  by  the  respnndent  that  this  right 
is  liable  to  abuse,  and  that  sham  leases 
would  be  entered  Into  for  the  purpose  of 
avoiding  respunslbillty  in  cases  uf  thbi 
kind.  It  may  be,  and  doubtless  is,  tme 
that  sham  leases  are  sometimes  pleaded 
for  that  purpose;  bnt  that  cannot  Htfect 
the  principle,  and  the  bona  Sdea  of  the 
lease  transaction  is  a  fact  to  be  proven 
like  any  other  fact  In  the  case.  That  was 
one  of  the  things  to  be  proven  in  this  case. 
If  the  proof  of  the  lease  failed,  and  the 

glaintttf  had  otherwise  made  out  his  case, 
e  could  have  recovered :  but  if  the  lease 
was  proven  to  tbe  satisfaction  of  the  Jnry 
he  could  not  recover.  The  Jury  could  have 
understood  this,  and  would  have  under- 
stood It  had  defendant's  request  No.  I 
been  given.  At  all  events,  it  would  have 
had  a  tendency  to  neutralize  the  effect  of 
instruction  No.  3.  given  by  the  court. 
There  was  testimony  tending  to  establish 
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tbe  lease  an  claimed  by  the  defendant. 
This  court  cannot  uay  that  the  Jury  would 
nut  have  found  for  the  defendant  upon 
that  propoBition,  and  that  the  verdict 
would  not  have  been  for  the  defendant, 
had  they  been  properly  instrncted  upon 
that  point.  For  that  reason  we  must 
cubclude  tliat  the  refuHal  of  tbe  court  to 
iDdtrnot  as  requested  was  prejiidiclnl 
error,  for  which  the  Judument  must  be 
reversed.  As  a  new  trial  will  probably 
develop  new  testimony,  we  will  not  pass 
upon  the  other  questions  raised. 
The  Judgment  is  reversed. 

Andkrs,  C.  J.,  and  Hott    and  Scott, 
JJ.,  concur.    Stilks,  J.,  not  sitting. 


Wheeler  et  a1.  v.  Lager  et  «/. 

{Supreme  Court  of  WcmMngUm.    Feb.  18, 1892.) 

Record  on  Appeal — ^Dismissal — Attobjibt's 
Fees. 

1.  An  appeal  nill  be  dismissed  where  the 
transcript  does  not  contain  a  statement  of  facts 
showinR  all  the  testimony  on  which  the  Judg- 
ment was  baaed. 

2.  Where  appellees  move  for  the  dismissal  of 
the  appeal  because  of  the  InsufBoiency  of  the  rec- 
ord, they  cannot  asb  for  additional  attorney's 
fees  on  the  ground  that  tbe  record  shows  that  the 
fees  allowed  by  the  lower  court  were  iuadeqoate. 

Appeal  from  superior  court.  Pierce  coun- 
ty; Frank  Allyn,  Jad^e. 

Action  by  Wheeler,  Osgood  &  Co.  and 
others  aeainst  Peter  J.  Lager  and  others 
to  foreclose  mechanics'  Ileus,  iludgment 
for  plaintiffs.  Defendants  appeal.  Appeal 
dismisHed. 

E.  R.  York,  for  apnellants.  A.  A. 
Kniaht,  Easterdav  &  Drittain,  SneU  & 
Bedford,  Grigqs  &  Lockwood,  Parker  & 
IVilliamson,  A.  E.  Dunning,  and  /.  S. 
IVhitehouse,  for  respondents. 

Dunbar,  J.  This  was  an  action  for  the 
foreclosure  of  mechanics'  liens.  The  re- 
spondents appeared  specially  and  moved 
to  dismiss  the  appeal  herein  lurthe  reason 
that  the  transcript  does  not  contain  a 
statement  of  facts  showing  ail  the  testi- 
mony on  which  the  case  was  tried  below, 
and  that  no  sach  statement  of  facts  had 
been  settled  or  filed.  The  respondents 
also  asli  for  attorney's  fees  in  addition 
to  the  amountallowed  by  thelowercourt. 
It  appearing  that  the  transcript  does  not 
contain  a  statement  ot  facts,  and  that  the 
evidence  upon  which  the  judgment  was 
based  was  not  before  this  court,  on  the 
authority  of  Enos  v.  Wilcox,  3  Wash.  — , 
2S  Pac.  Rep.364;  Cndwell  v.Banlc,3  Wash. 
— ,  28  Pac.  Bep.  .365;  and  StenRer  v.  Boed- 
er, 3  Wash.  — ,  29  Pac  Rep.  211,— the  ap- 
peal mnst  bedismiBsed.  The  contention 
of  reopondeuts  that  the  record  slunvs  that 
the  attorneys'  fee  allowed  hy  the  lower 
court  Ih  inadequate  is  inronsiatent  with 
the  motion  to  strike  tbe  bill  of  exceptions 
and  dismiss  the  appeal.  If  the  record  in 
not  sufficient  to  show  all  the  facts  in  the 
case,  it  is  not  sufficient  to  show  any  facts. 
That  Is  the  theory  upon  which  the  appeal 
is  dismissed  in  an  equity  case.  This  ap- 
peal is  dismissed  becnnse  the  record  Is  not 
before  the  court,  and  it  cannot  theiefore 


take  notice  of  it  for  any  purpose.    Tbe 
judgment  below  will  not  be  disturbed. 

Anders,  C.  .1.,  and  Scott,  Hoyt,  and 
Stii.eb,  J  J.,  concur. 


Tow.NHEXD  V.  Fi'i.tonIrrioatino  Ditch  Co. 

(Supreme  Court  of  Colorado.     March  21,  1892.) 

Mandamus— Plbadino— Review  on  Appeal. 

1.  Tbe  writ  of  mniidarnus  is  not  an  appro- 
priate remedy  to  secure  a  perpetual  right  to  tbo 
use  of  water  for  irrigation. 

a.  Proceedings  by  nuindamua  to  compel  the 
delivery  of  water  for  irrigation  arc  uecessariiy 
somewhat  summary  in  their  nature;  to  bo  effect- 
ive, the  relief  must  be  immediate:  and  to  this 
end  trial  courts  should  be  liberal  in  matters  of 
pleading  and  practice. 

8.  'Aial  courts,  b.v  seeing  and  hearing  the 
witnesses,  enjoy  superior  advantages  for  weigh- 
ing the  evidence  and  determining  questions  of 
fact. 

4.  In  general,  it  Is  inexpedient   and  contrary 
to  good  practice  to   attempt  to  review  a  cause, 
except  so  fai'  as  counsel  give  assistance  by  brief 
and  argument. 
iSyllabus  by  the  Court.  ) 

Appeal  from  district  court,  Arapahoe 
county. 

Maniiamva  by  Manley  R.  Townsend 
against  the  Fulton  Irrigating  Ditch  Com- 
pany to  compel  the  delivery  of  water  for 
irrigation.  The  alternative  writ  was  is- 
sued in  favor  of  petitioner,  Liut  on  final 
hearing  judgment  was  rendered  for  de- 
fendant.   Plaintiff  appeals.     Affirmed. 

II'.  W.  Cover,  for  appellant.  Uenedlct  & 
Pbelpa,  for  appellee. 

Elliott,  J.  This  appeal  is  entertained, 
as  in  the  case  of  Combs  v.  Ditch  Co.,  28 
Pac.  Beo.  960,  (decided  at  this  term.)  Tlie 
right  of  appeal  not  having  been  qneH- 
tiimed,  this  case  is  not  to  be  considered  u 
precedent  upon  that  question.  The  peti- 
tioner, as  owner  of  certain  agricultural 
land,  avers  that  he  "Is  desirous  of  pro- 
curing a  perpetnal  right  to  use  and  take 
water  to  Irrigate  said  land,  and  particu- 
larly the  right  to  use  and  take  water  for 
the  cultivating  season  of  188S  from  said 
[defemlant's]  ditch."  The  prayer  of  tbe 
petition  is  to  the  effect  that  the  court 
grant  a  writ  ot  maodawna  compelling  the 
ditch  company,  Its  officers  and  agents,  to 
accept  certain  money  tendered  lor  a  cer- 
tain quantity  of  water  for  the  season  of 
1888,  and  to  furnish  such  water  to  peti- 
tioner perpetually,  and  particularly  for 
the  season  of  1K88,  etc.  It  is  scarcely  nec- 
essary to  say  that  tbe  writ  of  lUMDdamuH 
Is  not  an  appropriate  remedy  to  secure  a 
perpetual  right  to  the  use  ot  water  for 
irrigation.  According  to  the  averments 
of  the  petition,  the  right  of  petitioner  to 
water  from  the  defendant's  ditch  for  the 
irrigation  of  bis  land  could,  at  most,  he 
only  an  annnall.v  recurring  right,  depend- 
ent, among  other  things,  upon  an  annual 
tender  of  the  price.  This  was  expressly 
held  in  the  case  of  Wheeler  v.  Irrigation 
Co.,  10  Colo.  5i<6,  17  Pac.  Rep.  487,  and 
again  In  the  case  of  Combs  v.  Ditch  Co., 
supra.  The  petitioner  based  his  claim 
upon  the  constitution  and  upon  the  act 
of  1S77,  §  S7.C.19.  Uen.  Laws;  1  MIUb'  Ann. 
8t.  §  570.    The  provision  reads  as  follows: 
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"Any  company constnicting  a  ditch  under 
the  provitiiouB  ol  this  act  eball  furuish 
water  to  the  claaa  of  peruons  UMinf?  the 
water  In  the  way  named  in  tlie  certificate, 
in  the  way  the  water  is  designated  to  be 
used,  whether  miners,  mill-men,  farmers, 
or  for  domestic  use,  whenever  they  shall 
have  water  In  their  ditch  unsold,"  etc. 
Proceedings  in  cases  of  this  kind  are  nec- 
essarily somewliat  summary  in  their 
nature.  To  be  effective,  the  relief  must  be 
immediate;  and  to  this  end  the  trial 
courts  should  be  liberal  in  matters  of  plead- 
ing and  practice,  lest  the  crops  of  the 
farmer  burn  wblle  counsel  contend  over 
legal  technicalities.  It  was  proper,  there- 
fore, that  the  averments  and  prayer  con- 
ceining  petitioner's  alleged  perpetual  right 
should  have  been  treated  as  surplusage, 
and  that  his  claim  to  water  from  defend- 
ant's ditch  for  the  season  of  1888  should 
have  been  adjudicated  upon  its  merits. 
The  trial  court  having  determined  ad- 
versely to  petitioner's  claim,  this  court  is 
poweiless  to  give  substantial  relief  in  the 
present  action  for  the  reason,  as  above 
stated,  that  the  irrigating  season  of  1888 
has  passed.  The  only  benefit  petitioner 
can  gain  by  this  appeal  is  to  secure  a  fur- 
ther declaration  of  tlie  law  upon  the  sub- 
ject of  irrigation  and  relief  from  costs. 
To  acnoraplish  the  latter  result,  he  must, 
under  the  rules  regulating  appellate  pro- 
ceedings in  this  court,  show  affirmatively 
that  the  trial  court  committed  error 
affecting  his  substantial  rights.  The 
transcript  and  bill  of  exceptions  in  this 
case  contain  over  a  thousand  folios  of 
written,  type-written,  and  printed  matter. 
To  this  record  appellant  has  filed  44  as- 
signments of  error.  Very  few  of  these 
assignments  are  sufficiently  specific  to  en- 
able us  to  find  in  the  record  the  matters 
complained  of;  the  printed  abstract, brief, 
and  argument  filed  in  behalf  of  appellant 
are  very  meager,  and  aid  but  little  in 
pointing  out  the  supposed  errors;  besides, 
we  have  not  bad  the  benefit  of  oral  argu- 
ment. In  general,  it  is  inexpedient  and 
contrary  to  good  practice  to  attempt  to 
review  a  cause,  except  so  far  as  counsel 
give  their  assistance  by  brief  and  argu- 
ment. The  circumstances  of  this  case 
tnrniah  no  exception  to  such  rule.  A  care- 
ful examination  of  the  record,  so  far  as  the 
matters  properly  assigned  for  error  are 
discussed  in  the  briefs  of  counsel,  fails  to 
show  that  the  court  committed  any  error 
affecting  the  substantial  rights  of  peti- 
tioner. The  cause  appeara  to  have  been 
fairly  tried  and  determined  upon  its 
merits.  The  trial  court,  by  seeing  and 
hearing  the  witnesses,  enjoyed  superior 
advantages  for  weighing  the  evidence, 
and  determining  the  questions  of  fact  in- 
volved In  the  controversy.  No  reason  has 
been  shown  why  its  finding  should  l)e  dis- 
turbed. Fortunately  for  the  petitioner, 
the  adjudication,  as  we  have  seen,  is 
limited  to  petitioner's  claim  to  water  for 
the  season  of  18S8  and  to  costs.  It  is  un- 
necessary to  discuss  further  the  questions 
of  law  Involved  in  the  i-ecord.  The  opin- 
ions In  the  following  cases,  some  of 
which  have  been  announced  since  this 
appeal  was  taken,  discuss  and  decide  the 
important    questions  presented    by   this 


appeal:  Canal  Co.  v.  Bright,  8  Colo.  144, 
6  Pac.  Rep.  142;  Wheeler  v.  Irrigation  Co., 
supra;  Reservoir  Co.  v.  Soutbworth,  13 
Colo.  Ill,  21  Pac.  Rep.  1028;  Combs  v. 
Ditch  Co.,  supra;  and  perhaps  other 
cases.  The  judgment  of  the  district  cuurt 
is  affirmed. 

17  Colo.  118 

RocKWELT..  et  ah  v.  Dibtkict  Court  of 

Lake  County  et  al. 
(Supreme  Court  of  Colorado.    Nov.  30, 1891.) 

JlTDOHENT    ON   APPEAI.-BOND — MEROEB  —  EZECO- 

TION — When  IsaDABj.E — Ke8  Judicata. 

1.  Wben  a  Judgment  has  been  affirmed,  and 
the  cause  remanded  by  the  supreme  court  to  tbo 
court  wherein  the  Judgment  was  originally  ren- 
dered, accompanied  by  a  mandate  sbowing  suob 
affirmance,  the  general  rule  is  that  the  prevail 
ing  party  is  entitled  to  have  execution  issue  up- 
on such  Judgment  from  the  court  thus  reinvested 
with  the  custody  of  the  record. 

2.  An  appeal-bond  is  not  a  snbatitnte  for  tlw 
Judgment  appealed  from;  it  serves  tosuspend  the 
enforcement  of  the  judgment  pending  the  appeiil; 
and  the  judgment  creditor  receives  it  as  security 
for  his  judgment,  not  in  satisfaction  of  ft. 

S.  When  a  Judgmenc  has  been  affirmed  bythe 
supreme  court  on  appeal,  and  an  action  on  the 
appeal-bond  has  been  prosecuted  to  Judgment, 
which  latter  Judgment  is  appealed  from,  and  so 
pending  in  the  supreme  court,  held,  that  the 
original  Judgment  is  not  merged  in  or  extin- 
guished by  tno  Judgment  upon  the  appeal-bosd, 
so  as  to  prevent  execution  upon  the  original 
Judgment. 

4.  The  doctrine  of  res  Judicata  is  applicable 
only  to  those  judgments,  decrees,  orders,  or 
mlirjgs  of  record  which  are  so  far  material  and 
final  that  a  review  thereof  may  be  had  through 
the  ordinary  procedure  provided,  such  as  appeals 
or  writs  nf  error;  and  the  granting  or  refusing 
of  other  applications  or  motions  does  not  necessa- 
rily prevent  a  subsequent  renewal  thereof  upon 
the  same  or  dirtorunt  grounds,  where  Jurisdiction 
over  the  subject-matter  remains  in  the  same  tri- 
bunal. In  this  state  no  appeal  lies  from,  or  writ 
of  error  to,  an  oraer'  of  the  district  court  quash- 
ing an  execution. 
(Syllabus  by  the  Court) 

Origiual  application  by  Lewis  C.  Rock- 
well, surviving  plaintiff,  and  Natbao  S. 
Hurd,  surviving  executor  of  William  P. 
Linn,  deceased,  for  a  writ  of  certiorari  to 
the  district  court  of  Lake  county,  and  L. 
M.  Ooddard,  the  judge  thereof,  to  revlev 
the  judgments  of  said  court  In  quashing 
certain  executions.    Judgments  reversed. 

The  otlier  facts  fully  appear  iu  the  fol- 
lowing statement  by  Elliott,  J.: 

In  this  proceeding  the  petition  of  Rock- 
well and  Uurd  shows  In  substance  that  In 
December,  1887,  petitioners  obtained  a 
Judgment  in  the  district  court  of  Lake 
county  against  Butler  and  Wright;  that 
said  judgment  was  brought  to  this  court 
by  appeal ;  that  in  December,  1889,  «aid 
judgment  was  in  all  things  afiirmed  by 
this  court,  (2<)  Pac.  Rep.  462;)  and  thata 
proper  mandate  from  the  supreme  court 
showing  such  affirmance  was  duly  issued 
and  filed  in  the  office  of  the  clerk  of  the 
district  court  about  the  month  of  May. 
1890.  The  petition  further  shows  that 
said  cause  was  thereafter  taken  to  theso- 
preme  court  of  the  United  States  by  writ 
of  error,  said  writ  being  made  a  snperse- 
iJens,  and  that  the  United  States  supreme 
court  in  .January,  1891, dismissed  the  same 
for  want  of    jurisdiction.     The  petition 
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farther  BbowH  that  on  Jaly  81, 1891,  peti- 
tioners applied  for  and  obtained  an  execu- 
tion from  the  clerk  ol  the  district  court  of 
Lake  county  upon  the  Judgment  so  ob- 
tained in  Deoernber,  1SK7,  as  aforefiaid; 
and  that  afterwards,  and  on  August  11, 
1891,  on  motion  of  eali^  Butler  said  execu- 
tion was  by  said  diHtrict  court  recalled 
and  quashed.  It  further  appears  that  ou 
September  JO,  1891,  petitioners  obtained 
an  alias  execution  upon  said  judgment, 
which  alias  execution  was  afterwards, 
and  on  September  25, 1S91,  by  said  district 
court  recalled  and  quashed  on  motion  of 
Boid  Butler.  The  petition  further  shows 
that  the  grounds  upon  which  said  Butler 
procured  the  recalllnt;  and  quashing  of 
said  executions  were  in  substance  as  fol- 
lows: That  petitioners  had  theretofore 
brought  suit  upon  the  appeal-bond  exe- 
cuted by  said  Butler  and  Wright  and  their 
sureties  for  the  appeal  of  the  Judgment  of 
December,  1887,  to  the  supreme  court  of 
the  state  as  aforesaid,  alleging  in  their 
complaint  upon  said  appeal-bond  that 
said  judgment  had  been  duly  affirmed  by 
the  supreme  court  as  aforesaid.  That 
said  Bntler  and  bis  sureties  had  answered 
said  complaint,  in  which,  among  other 
things,  they  had  averi-ed  "that  said  {ndg- 
nient  bad  not  been  duly  affirmed  by  the 
said  supreme  court,  and  that  no  hearing 
or  argument  had  been  beard  by  or  before 
aaid  supreme  court,  as  the  constitution 
and  laws  of  said  state  and  the  laws  of 
the  land  require, "  etc.  That  upon  issue 
Joined  iipon  said  complaint  and  answer 
8aid  cause  was  tried,  resulting  In  a  finding 
and  judgment  in  favor  of  the  petitioners 
and  against  said  Butler  and  his  sureties 
for  tbe  amount  ot  the  original  judgment, 
and  costs,  with  interest  thereon  to  the 
date  of  said  last-mentioned  Judgment; 
and  that  said  judgment  upon  said  appeal- 
bond  was  rendered  before  eitiier  of  said 
executions  was  issued  upon  the  original 
Judgment  as  aforesaid.  That  said  Butler 
and  bis  sureties  had  prayed  and  obtained 
an  appeal  from  said  last-mentioned  judg- 
ment to  the  supreme  court  ot  the  state  of 
Colorado,  and  had  given  another  appeal- 
bond,  duly  conditioned,  etc.,  and  that  said 
last-mentioned  appeal  is  now  pending  and 
undetermined.  On  October  1, 1S91,  applica- 
tion was  made  to  this  court  in  this  pro- 
ceeding for  a  writ  of  certinrnri  to  the  dis- 
trict court  of  Lake  county  and  the  Judge 
thereof,  for  the  purpose  of  reviewing  and 
correcting  the  action  of  said  district  court 
in  tile  matter  of  quashing  said  executions; 
and  thereupon  an  order  to  show  cause 
why  said  writ  should  not  issue  was  grant- 
ed by  this  court  directed  to  said  court  and 
lodge.  The  respondents  appear,  and  de- 
mur to  the  petition  on  the  ground  that 
the  same  does  not  state  facts  sufflcicnt  to 
entitle  tbe  petitioners  to  the  relief  de- 
manded, nor  to  a  writ  ot  certiorari  as 
therein  prayed  for.  The  remaining  facta 
will  HUf&ciently  appear  in  the  opinion. 

L.  C.  KocliweU,  for  petitioners.  Hugh 
Butler  aud  H.  Riddell,  for  respondents. 

Elliott,  J.,  (after  ntatlng  tlie  facts.) 
Tbe  appropriateness  of  this  t)roceeding  as 
a  remedy  for  the  grierance  complained  of 
is  nut  questioned.    The  argument  ot  re- 
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spondents  upon  the  demurrer  fa  directed 
to  the  merits  ot  the  application.  Thus 
the  record  pre8«*nt8  for  determination  the 
single  question :  Arc  petitioners  under 
the  facts  and  cirrnmstancen  stated  In 
their  petition  entitled  to  execution  upon 
their  original  judgment?  When  a  judg- 
ment has  been  ntilrmed  and  the  cause  re- 
manded by  thcHupreme  court  to  the  court 
wherein  the  Judgment  was  originally  ren- 
dered, and  when  the  mandate  ot  tlie  ap- 
pellate court  showing  such  affirmance  han 
been  duly  filed  in  theofficeofthe  clerk  of  the 
lowercourt,theReneralrnleiBthat  the  pre- 
vailing party  is  entitled  to  have  execution 
issue  upon  sucli  judgment  from  the  court 
thus  reinvested  with  the  custody  of  the 
record.  This  is  the  rule  of  the  common 
law,  and  in  this  state  the  express  com- 
mand of  the  statute.  Freem.  Ex'ns,  §§ 
13,  32;  Code,  §  399.  But  it  is  contended 
that  an  exception  to  the  rule  exists  in  thia 
case.  The  exception  is  sought  to  be  main- 
tained upon  several  grounds,  which  will 
be  noticed  in  their  order. 

1.  It  is  claimed  that  the  original  judg- 
ment is  merged  in  the  judgment  upon  the 
appeal-bond ;  or,  in  other  words,  that  by 
accepting  and  obtaining  judgment  upon 
the  appeal-bond  the  original  Judgment 
has  been  extinguished.  It  is  scarcely  nec- 
essary to  diseuas  at  length  the  familiar 
doctrine  of  merger,— the  absorption  of  the 
less  by  the  greater.  Undoubtedly,  the  ap- 
peal-bond has  been  merged  in  the  higher 
security  of  tbejudgment  rendered  thereon. 
But,  even  if  it  be  conceded  that  a  judg- 
ment upon  a  judgment  merges  the  former 
judgment  In  the  latter,  the  concession  is 
not  conclusive  of  the  present  controversy, 
since  no  judgment  has  been  rendered  or 
action  brought  upon  the  original  Judg- 
ment. One  of  the  strongest  reasons  why 
a  Judgment  upon  a  Judgment  in  tbe  same 
Jurisdiction,  and  especially  in  the  same 
court,  should  be  held  to  merge  the  former 
judgment  in  the  latter,  is  that  otherwise 
the  debtor  might  be  subjected  to  int-reased 
costs  and  expenses  by  successive  Judg- 
ments, and  harassed  without  limit  by  a 
multiplicity  of  record  liens,  executions, 
and  other  supplementary  proceedings  for 
tbe  satisfaction  of  a  single,  indivisible 
demand  against  the  same  party,  without 
any  corresponding  beneBt  to  the  creditor. 
Freem.  Judgm.  §  216.  But  such  conse- 
quences could  not  be  entailed  upon  the 
debtor  to  the  same  extent  by  obtaining 
judgment  upon  an  appeal-bond,  even 
though  thereafter  the  original  judgment 
should  continue  in  full  force  and  effect: 
besides,  the  Judgment  upon  the  appeal- 
bond  would  give  the  creditor  the  addi- 
tional beneflt  ot  execution  or  other  relief 
against  the  surety.  It  is  easy  to  demon- 
strate that  a  judgment  upon  an  appeal- 
bond  under  our  practice  does  not  have  the 
uniform  effect  of  extingulHliIng  the  orig- 
inal Judgment.  For  example:  Suppose 
for  any  reason,  in  an  action  upon  an  up- 
peal-bond,  as  b}'  a  failure  to  produce  evi- 
dence, a  judgment  ot  nil  capiat  should  be 
rendered  against  the  plaintiff,  wr>uld  he 
thereby  lose  all  remedy  upon  his  original 
judgment  also?  Again,  suppose  a  judg- 
ment relating  to  a  freehold  should  be  ap- 
pealed from  and  afflruied,  would  a  Judg- 
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ment  opon  the  appeal-bond  dcHtroy  the 
effect  nf  the  orlf^inal  jiidRinent  as  a  inuni- 
meiit  of  title?  Ex«iii|)leH  of  thiH  klud 
niiRht  be  multiplied.  But  <vhen  tbe  bond 
Ih  given  to  secure  a  money  judgment 
merely,  the  quetition  Is  not  ho  <>aHily  dis- 
poRed  of,  and  must  be  ronitiderpd  and  de- 
termined upon  principle,  as  there  are  no 
adjudications  precisely  in  point,— at  least, 
none  have  been  cited  in  argument. 

2.  An  ai>ppal-bond  under  oar  practic* 
has  a  twofold  office:  It  serves  to  suspend 
the  enforcement  of  the  jndKment  pendin<c 
tbe  apiieal,  thus  giving  the  appellant  an 
opportunity  to  have  the  Judgment  re- 
viewed, and  reversed  if  he  can  show  the 
same  to  be  erroneous.  It  serves,  also,  to 
give  tbe  appellee  additional  security  foi- 
his  debt  in  case  tbe  judgment  be  affirmed 
or  the  appeal  disraissed.  The  term  "  debt" 
Is  here  used  In  tbe  sense  that  a  judgment  is 
a  debt  of  record.  2  Bi.  Comm.465;  Freem. 
Judgm.  §  217.  In  order  to  obtain  an 
appeal,  the  statute  provides,  iater  alia, 
that  the  appellant  shall  give  bond  with 
surety  "conditioned  lor  the  payment  of 
the  judgment,  cost,  interest,  and  damages 
in  case  the  judgment  shall  be  affirmed." 
The  statute  further  provides  that  "the 
obligee  In  such  bond  may  at  any  time,  on 
a  breach  of  the  condition  thereof,  have 
and  maintain  an  action  at  law,  as  on 
other  bonds."  Code.  §  8S8.  The  statute 
recognizes  tbe  judgment  as  the  principal 
debt,  and  the  judgment  debtor  as  prima- 
rily liable,  though  as  between  the  obligors 
and  obligee  all  the  obligors  are  equally 
liable  upon  the  bond  Itself.  Anderson  v. 
Sloan,  1  Colo.  4S7.  The  appeal-bond  is  a 
conditional  obligation  whereby  the  obli- 
gors cuvcnant  to  pay  the  judgment  upon 
tbe  happening  of  a  contingent  event,  to- 
wlt,  tlie  affirmance  of  tiie  judgment.  If 
the  judgment  be  affirmed,  the  obligation 
to  pay  becomes  absolute.  It  is  conceded 
that  the  payment,  satisfaction,  or  dis- 
charge of  the  original  judgment  would 
relieve  the  obligors  from  liability.  But, 
the  judgment  debtor  being  primarily  lia- 
ble, it  would  seem  to  be  contrary  to  all 
the  analogies  of  the  law  that  a  judgment 
upoutheappeal-bond  against  the  sureties, 
or  against  the  debtor  and  his  sureties, 
without  satisfaction,  should  operate  to 
satisfy  the  unpaid  original  judgment 
against  the  principal  debtor.  Chlpman  v. 
Martin,  ]3  Johns.  24U;  Bank  of  Chenango 
V.Hyde,  4  Cow.  567;  White  v.  Smith,  33 
Pa.  St.  186;  U.S.  v.  Hoyt,  1  Biatchf.  .326. 
The  judgment  creditor  by  force  of  the  stat- 
ute receives  the  appeal-bond  as  security 
tor  his  judgment;  he  Is  not  required  to 
accept  it  in  satisfaction  uf  bis  judgment. 
In  case  of  a  breach  of  the  condition  of  the 
bond,  the  statute  authorizes  the  obligee 
to  maintain  an  action  thereon, — not  mere- 
ly to  bring  an  action,  but  to  maintain  it, 
— that  Is,  to  recover  judgment  upon  it; 
and  this  authority  Is  given  to  the  obligee 
without  condition,— without  requiring 
him  to  relinquish  any  right  upon  the  orig- 
inal judgment.  There  is  nothing  in  the 
language  of  the  statute  to  indicate  that 
the  action  upon  the  appeal-bond  was 
intended  as  an  alternative,  rather  than  a 
cumulative,  remedy. 

3.  An  appeal-bond  is  in  no  sense  a  sub- 


stltatetor  the  judgment  appealed  from. 
It  operates  to  suspend  tbe  enforcement  of 
the  judgment  for  a  limited  time;  but  it 
does  not  take  the  place  of  nor  nullify  the 
judgment.  Un  thecontrary ,  notwithstand- 
ing the  ap|)eal-bond,  the  judgment  luay  be 
affirmed,  and  thus  all  barriers  to  its  en- 
forcement may  be  removed.  In  that  case, 
does  tlie  appeal  bond  become  void  aud 
without  force  or  effect?  Clearly  not;  It 
then  becomes  for  tbe  flrat  time  an  availa- 
ble security  for  the  payment  of  the  judg- 
ment. While  the  enfoi-ceraent  of  the  Judg- 
ment Is  suspended  by  the  appeal,  tbe  bond 
is  but  a  contingent  security,  and  appellee 
can  have  no  remedy  upon  it.  It  is  only 
when  the  original  Judgment  becomes  en- 
forceable by  affirmance,  or  by  tbe  failure 
of  the  appeal,  that  appellee  can  resort  to 
his  action  upon  the  bond.  Thus  it  is 
apparent  that  the  appeal-bond  is  nut  a 
substitute  for  the  original  judgment.  Its 
vitHlity  depends  upou  the  survival  of  the 
judgment.  Its  fate  is  Inseparably  linked 
with  the  judgment.  It  the  judgment  be 
reversed,  the  obligation  of  tbe  appeul- 
bond  becomes  void;  if  the  judgment  be 
affirmed,  the  obligation  remains  in  fall 
force  and  eflect.  Such,  In  substance,  is 
the  language — such  is  the  legal  tenor  and 
effect— of  the  bond. 

4.  In  some  states  uy  statute  it  was  for- 
merly provided  that  upon  the  levy  of  an 
execution  tbe  defendant  might  give  a 
forthcoming  or  delivery  bond,  and  tbos 
have  the  levy  released  or  discharged; 
that  such  bond  when  forfeited  should 
have  the  force  and  effect  of  a  judgment 
upon  which  execution  might  issue;  and 
that  the  levy  of  an  execution  of  the  latter 
kind  could  uot  be  thus  released  or  (lis 
charged.  Under  such  procedure  it  has 
been  held  that  tbe  original  judgment  was 
merged  in,  or  extinguished  by,  the  statu- 
tory Judgement  based  on  thegiving  and  for- 
feiture of  tli«  l>ond.  Chittyv  Glenn,3T.  B. 
Mon.  4-J4:  Whiting  v.  Beobe,  12  Ark.  54S; 
Frazler  v.  McQueen,  20  Ark.  68;  Brown  v. 
Clarke,  4  How.  4;  Bank  v.  Patton,5  How. 
(Miss.)  237.  Our  Criminal  Code  (Mills' 
.\nn.  St.  §1473)  contains u  provision  where- 
by a  judgment  imposing  a  fine  orcosts  fur 
a  criminal  offense  may  be  replevied  by  the 
giving  of  a  certain  kind  of  recognizance. 
Such  replevin  recognizancu  Is  In  many  re- 
spects similar  to  the  forthcoming  or  deliv- 
ery bonds  above  referred  to.  The  replevin 
recognizance  is  an  engagement  to  pay 
absolutely  within  a  definite  period  with- 
out further  litigation ;  it  is  entered  of  rec- 
ord befiirn  the  court  by  one  or  more  good 
and  sulliclent  freeholders;  it  has  the  force 
and  effect  of  a  judgment,  and  creates  an 
immediate  lien  up»m  the  property  of  the 
parties  acknowledging  the  same;  and  ex- 
ecution may  issue  thereon  without  the 
previous  issue  of  a  BCtre  facias.  It  will 
be  readily  observed  that  there  is  little  or 
no  analogy  between  the  replevin  recog- 
nizance in  criminal  cases  and  the  appeal- 
bond  in  civil  actions.  The  appeal-bond, 
as  we  Iiave  seen,  is  a  conditional,  not  an 
absolute,  obligation;  it  is  not  given  to 
end  litigation,  but  rather  for  the  purpose 
of  continuing  it;  on  the  part  of  appellant 
it  is  given  not  so  much  to  secure  the  pay- 
ment, as  to  enable  him  to  overthrow  it; 


Digitized  by 


Google 


Colo.) 


ROCKWEIX  V.  DISTUICT  COUBT. 


457 


It  is  not  entered  of  record;  itcrcuteHno 
Hen  uiioD  the  property  uf  tboae  HiKnine  It; 
and  the  only  remedy  it  glres  U  that  the 
obligee  may  brinsr  another  suit  upon  It  by 
agsumlng  the  burden  of  proof  io  respect 
thereto.  At  best,  it  gives  a  cause  ol  ac- 
tion which  may  be  the  subject  o(  further 
controversy,  as  is  illustrated  In  tho  prett- 
ent  case.  It  Is  unnecMsary  tu  further  con- 
trast these  provisions.  It  is  njanllest 
tbat  an  appeal-bund  in  civil  actions  under 
our  law  does  not  have  the  force  or  effect 
of  a  judKnient  lilce  the  fortbcomlnf;  or  de- 
livery bond  In  other  states;  nor  Is  there 
any  legal  or  equitable  consideration  why 
a  judgment  upon  it  should  be  held  to  ex- 
tln^ish  the  original  judgment. 

5.  In  Iowa  it  was  provided  by  statute 
that  when  a  Judgment  was  affirmed  by 
the  supreme  court  the  appellee  might  at 
hix  election  have  an  affirmance  with  an 
order  directing  a  priKedendo  for  the  en- 
forcement uf  the  judgment  of  the  district 
rourt  as  though  no  appeal  bad  been 
taken;  or  he  might  have  a  new  Judgment 
rendered  by  the  supreme  court  against 
the  appellant  and  hlH  sureties  upon  his 
svfiersedeaa  bond  fur  the  nniuuut  uf  the 
juilgment.  etc.  In  thn  case  of  Swift  v. 
Conboy,  12  Iowa,  444,  it  was  held  tbat 
when  the  appellant  elected  to  take  the 
latter  course  the  Judgment  of  the  lower 
court  became  merged  in  the  new  judgment 
rendered  iiy  the  supreme  court.  This  doc- 
trine does  not  militate  agulnsc.but  rather 
lortlBes.  the  view  we  have  taken.  In  the 
Iowa  case  by  the  anpeal  the  rocord  was 
transferred  Into  the  supreme  court.  Ap- 
pellee chiise  to  retain  it  there.  There  was 
nu  procedendo,  no  remittitur,  no  remand- 
infc  of  the  cause,  no  mandate  to  the  dis- 
trict court  showing  tbo  afRrmnnce  of  the 
Judgment,  and  hence  nu  reinvesting  of  tho 
lower  court  with  the  custody  of  the  rec- 
ord. Freem.  Ex'ns,  supra.  In  the  case 
now  before  us  the  petition  sbows  that  no 
new  Judgment  was  rendered  in  the  appel- 
late court:  the  judgment  was  simply 
affirmed,  and  the  cause  remanded;  and 
petitioners  have  not  at  the  present  time 
any  other  judgment  than  the  original  one, 
remaining  uf  record  in  the  district  court, 
upon  which  execution  can  issue.  Unless 
tlieycan  enforce  such  original  judgment, 
tile  only  benefit  they  have  gained  by  its 
affirmance,  or  by  the  appeal-bond,  thusfar, 
is  the  privilege  uf  further  litlgatiun. 

6.  Anuther  ground  upon  which  it  is  con- 
tended that  execution  shotild  not  Issue 
upon  the  original  Judgment  is  that,  by  ap- 
pealing from  the  judgment  upon  tlie  ap- 
peal-bond, the  issue  us  to  the  affirmance 
ornoo-afnrmanceof  theoriginal  Judgment 
io  still  pending  and  undetermined,  and 
tbat  until  the  determination  thereof  it 
wonid  be  illegal  and  Inequitable  to  allow 
execution  to  Issue.  It  is  true,  the  petition 
in  this  case  shows  that  in  the  suit  u(>un 
the  appeal-bond  the  defendants  pleaded 
tbat  the  original  judgment  bad  not  been 
duly  affirmed  by  the  supreme  court.  But 
the  petition  does  not  admit  tiie  truth  of 
■inch  plea,  nor  does  it  admit  any  facts 
tending  to  shuw  snch  plea  to  be  true.  On 
the  contrary,  it  Is  expressly  averred  In  the 
petition  tbat  said  original  judgment  was 
io  all  things  duly  affirmed,  and   that  a 


proper  mandate  shuwiug  sucb  afflrmapce 
was  duly  issued  and  filed  in  the  court  be- 
low as  required  by  the  statute.  The  aver- 
ments last:  mentioned  are  conclusive 
against  the  truth  of  the  plea  In  the  action 
upon  the  appeal-bond.  Such  plea  was 
no  more  than  a  plea  of  null  tie}  record, 
which  puts  In  Issue  only  the  existence  of 
the  record.  Rennet  v.  Morley,  10  Ohio, 
102.  The  defendants  could  not  under  such 
a  plea  by  any  nmonnt  of  evidence  over- 
come matters  properly  shown  by  the  rec- 
ord of  the  supreme  court.  This  court 
alone  han  Jurisdiction  to  determine  ques- 
tions relating  to  the  validity  and  effect  of 
its  own  records,  subject  to  the  supreme 
court  of  the  United  States  in  proper  caseti. 
The  petition  sbows  that  the  United 
States  supreme  court  refused  to  entertain 
jurisdiction  of  the  flrst  appeal.  It,  by  the 
mere  tendering  of  such  an  Issue  in  an  action 
upon  an  appeal-bond,  execution  might  be 
stayed  npon  the  original  Judgment,  the 
benefit  of  an  appeal-bond  as  security  to  the 
appellee  would  be  greatly  Impaired.  If  not 
altogether  destroyed.  This  would  cer- 
tainly be  contrary  to  the  purpose  and  in. 
tent  of  Che  statute  providing  for  snch  se- 
curities, and  would  not  be  In  furtherance 
of  justice  or  equity.  Marysvllle  v.  Bu- 
chanan, 3  Cai.  212;  Dibrell  v.  Eastland.  S 
Yerg.  507. 

The  position  assumed  by  counsel  for 
respondents  may  be  sumraarlxed  as  fol- 
lows: When  H  creditor  obtains  Judgment, 
the  debtor  by  giving  bond  may  suspend 
the  enforcement  of  the  Judgment  pending 
the  appeal.  It  a  reversal  be  secured,  both 
the  Judgment  and  the  appeal-bond  will  be 
held  for  naught.  It  the  Judgment  be 
affirmed,  the  creditor  may  have  execution 
upon  the  uriglnal  Judgment,  or  he  may 
have  his  actiuu  upon  the  bund;  but  he 
cannot  pursue  both  remedies.  If  be  brings 
an  action  upon  the  bond,  he  shall  be  bold 
to  have  abandoned  his  original  Judgment. 
But  may  the  creditor  have  immediate 
judgment  and  execution  upon  the  bond? 
Oh,  no;  if  action  be  brought  npon  tbe 
bond,  the  debtor  and  his  sureties  may  In- 
terr)OHe  any  kind  of  defense,  and.  If  defeat- 
ed, may  take  a  second  appeal;  and  still 
the  creditor  shall  not  have  execution  upon 
the  original  Judgment.  With  due  respect 
for  the  able  argumant  of  counsel  in  sup- 
port uf  this  view,  we  cannot  adot)t  it. 
After  much  dulil>eration  we  are  of  opinion 
that  petitioners  are  entitled  to  have  exe- 
cution IsHUH  upon  their  original  judgment. 
The  demurrer  to  the  petition  must  there- 
fore be  overruled. 

Under  the  stipulation  of  counsel  In  open 
conrt  that  the  merits  of  the  controversy 
herein  should  be  beard  and  determined 
upon  the  petition  and  demurrer  aforesaid 
the  same  as  though  the  writ  of  certiorari 
had  actually  issued,  the  several  judgments 
of  the  district  court  quashing  tbe  execu- 
tions upon  petitioners'  original  Judgment, 
as  stated  In  their  petition,  are  reversed. 

U.V   KKHKAKINQ. 

(March  7,  1893.) 

Per  CfRiAM.  Two  prupositiona  only 
are  urged  in  support  of  the  present  nupli- 
catiuu.    The   first   is   that    tbe   supreme- 
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court  commlHfilon  was  an  illegal  body, 
und  hence  the  jiidKinent  upon  which  the 
execution  under  consideration  issued  was 
not  legally  afflrnied.  Dpon  the  authority 
ol  De  Votio  V.  McGerr,  14  Colo.  ."577,  23  Pac. 
Rep.  980,  and  Butler  v.  Rockwell, infra, the 
constitutional  question  is  not  involved, 
and  need  not  be  further  considered. 

The  second  proposition  rests  upon  a 
legal  contention  not  noticed  in  the  opin- 
ion heretofore  filed.  It  is  insisted  that  the 
ruling  ol  the  court  below  in  quaHliing  the 
first  execution  is  res  judicata,  and  that 
therefore  thin  court  cannot  Inquire  wheth- 
er error  was  committed  in  ruling  upon  the 
second  execution,  which  shared  a  similar 
(ate.  Counsel  contend  that  the  correct- 
ness ot  these  Judicial  rulings  could  only 
be  questioned  by  certiorari,  or  by  some 
other  proper  proceeding  to  review  the  or- 
der upon  the  first  execution.  The  doc- 
trine of  ren  JadlcHta  is  applicable  only  to 
those  judgments,  decrees,  orders,  or  rul- 
ings of  record  which  are  so  far  material 
and  final  that  a  review  thereof  may  be 
had  through  the  oi'dlnary  procedure  pro- 
Tided,  such  as  api>eal8  or  writs  ot  error. 
The  grnnting  or  refusing  of  other  applica- 
tions or  motions  does  not  necessarily  pre- 
vent a  subsequent  renewal  thereof  upon 
the  same  or  different  grounds  where  Juris- 
diction over  the  subject-matter  remains  in 
tbe  same  tribunal.  A  dlgnined  and  order- 
ly procedure  has  undoubtedly  prompted 
tbe  recognition  by  courts  of  the  rule  for- 
bidding repeated  applications  to  rehear 
motions  of  the  latter  class  on  grounds 
previously  urged.  But  this  rule  is  not 
based  upon  the  principle  oi  nts  Judicata; 
and  the  entertainment  of  such  renewed 
appliratlon»  is  purely  discretionary  with 
the  court.  A  proper  respect  for  Judicial 
announcements  has  led  to  the  established 
practice  of  submitting  a  preliminary  peti- 
tion to  the  court  for  leave  to  renew  the 
motion  denied.  But  the  court  itself  may 
waive  this  rule  of  procedure;  and  if,  with- 
out objection.  It  entertains  the  motion 
challenging  its  former  ruling  and  recon- 
siders the  same  on  the  merits,  its  action 
will  be  treated  as  if  such  preliminary 
leave  had  been  granted.  Freem.  Jndgm. 
(8d  Ed.)  §§  825,  32H.  In  this  state,  no  ap- 
peal lies  from,  or  writ  of  error  to,  an  or- 
der of  the  district  court  quashing  an  exe- 
cution. True,  there  is  a  statutory  method 
whereby  this  court  can  consider  rulings 
made  below  upon  incidental  matters  sub- 
sequent to  final  Judgment  through  an  ap- 
peal from  or  writ  of  error  to  the  final 
Judgment  itself.  See  Sess.  Laws  18S9,  p. 
73,  amending  section  78,  Code.  But  this 
remedy  is  not  available  to  a  party  who  Is 
satisfied  with  the  judgment,  and  who  only 
asks  tbe  privilege  of  collecting  the  same 
In  the  manner  provided  by  law.  The  or- 
dinary methods  of  review  do  not  apply  to 
such  rulings  as  the  one  now  under  consid- 
eration. Both  of  the  executions  under 
consideration  Issued  from  the  same  court, 
and  both  rullugs  quashing  these  execu- 
tions were  made  by  the  same  judge  at  the 
same  term.  The  judgment  is  in  full  force; 
hence  it  was  not  the  purpose  nor  effect  of 
either  execution  to  revive  a  dormant 
Judgment.  We  do  not  think  the  doctrine 
ol  res  Judicata  applicable;  and,  since  tbe 


court  raised  no  objection  to  the  form  ot 
the  proceeding,  such  objection,  if  any 
there  was,  will  be  treated  as  waived.  It 
has  already  been  observed  in  the  opinion 
heretofore  filed  that  no  question  is  made 
as  to  the  regularity  or  propriety  of  con- 
sidering by  certiorari  the  various  matters 
submitted.  Tbe  judgment  of  this  court 
reversing  the  several  Judgments  of  tbe 
district  court  must  be  adhered  to,  as  di- 
rected by  the  foregoing  opinion. 

17  Colo.  290 

Bdtlkr  et  aJ.  ▼.  Rockwell  et  al. 
(Supreme  Court  of  Colorado.    March  7, 1892.) 

supkemb  codrt  commission — constitutiosiutt 
— Waivek  of  Rights — Okai.  Auoumbst— Lsteb- 

EST  ON  JDDOMCNT. 

1.  The  constitutionality  ot  tbe  late  snpreim 
court  commission  will  not  be  considered  in  i 
private  controversy  which  was  not  referred  to 
the  commission  for  examination,  and  where  ths 
cause,  in  which  the  judgment  sought  to  be  im- 
peached was  rendered,  ban  aL-cording  to  tbe  rec- 
ords of  tbe  supreme  oourt,  and  in  conformity  with 
its  procedure,  passed  to  tbe  jurisdiction  of  ibu 
trial  court;  such  ]udg:ment  being  only  indirectly 
drawn  in  question  throuitb  suit  upon  tbe  appeal- 
bond  given  in  connection  with  the  former  re- 
view thereof. 

2.  In  civil  actions,  privileges  whichrisetotlie 
dignity  of  constitutional  or  statutory  rights  may 
be  waived;  and  where  they  relate  to  procednre 
in  tbe  court,  such  as  oral  arguments,  tbeir  ax- 
eroise  is  subject  to  reasonable  regulation. 

8.  By  a  rule  of  the  supreme  court  a  party  wbo 
interposes  a  timely  written  request  before  the 
court  for  an  oral  argument  upou  the  final  bea^ 
ing  is  entitled  thereto;  but,  if  neither  party 
interpose  such  request  until  after  the  cause  ii 
flually  determined,  he  will  be  held  tohavetvaired 
his  right  thereto:  and  sach  waiver  applies  also 
in  cases  sent  to  the  supreme  oourt  commission 
for  preliminary  consideration  and  report. 

4.  A  judgment  supersedes  the  original  con- 
tract or  cause  of  action,  and  constitutes  a  new 
and  liquidated  debt.  This  debt  and  the  liability 
for  interest  tbereon,  as  provided  by  statute  at  the 
date  of  the  judgment,  are  obligations  binding  ap- 
on  the  debtor  until  the  judgment  is  reversed  or 
satisfied.  It  is  not  in  the  power  of  tbe  legisla- 
ture to  alter  the  rate  of  interest  to  which  a  cred- 
itor is  entitled  upon  his  pre-existing  judgment 
{Syllabii^  by  the  Court.) 

Appeal  from  district  court.  Arapahoe 
county. 

iSuit  by  Lewis  C.  Rockwell  and  others 
against  Hugh  Butler  and  others  on  an  ap- 
peal-bond. Judgment  for  plaintiffs.  De- 
fendants appeal.  Reversed  on  cross-as- 
signment of  error  by  appellees,  and  new 
judEment  directed. 

Hugh  Butler,  for  appellants.  L.  C.  Roek- 
well,  for  appellees. 

Hklm,  J.  On  the  29th  ot  Etecerober, 
1RS7,  judgment  was  rendered  in  tbe  district 
court  of  Lake  county,  in  favor  of  Rock- 
well et  al.,  and  against  Butler  and 
Wright,  for  the  sum  of  f  9.008.33.  Bntler 
and  bis  co-defendant  thereupon  prose- 
cuted an  apneal  to  this  court,  executing 
an  appeal-bond,  with  idullivan  and 
Thatcher  as  sureties.  Upon  review  a 
Judgment  of  affirmance  was  here  entered, 
(Butler  V.  Rockwell,  14  Colo.  125,  23  Pac. 
Rep.  462,)  and  the  cause  was  remanded  to 
the  court  below.  The  present  suit  was 
then  begun  on  the  appeal-bond  thus  exe- 
cuted. Hervice  being  obtained  npon  But- 
ler, one  ot  the  principals,  and  also  opoa 
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the  two  snretlee,  the  cause  was  tried,  and 
jadtcment  was  fluly  rendered  In  favor  of 
plaintltfa  tor  the  amount  of  the  judgment 
In  the  original  cause,  plus  Interest  there- 
on. To  review  the  latter  Judgment,  the 
present  appeal  was  taken.  Tho  sole  de- 
fense relied  on  In  thocourt  below  was  that 
there  had  been  no  affirmance  by  this  court 
of  thejudgmen t,  to  secure  a  review  of  w  hlch 
the  appeal -bond  In  question  wasglven,  and 
therefore  that  no  right  of  action  upon  the 
bond  had  accrued.  This  defense  was  pred- 
icated upon  the  contention  that  the  so- 
prerae  court  commission  was  an  uncon- 
stitutional body,  and  that  opinions  pre- 
pared and  reported  by  it  and  adopted 
by  the  court  were  nullities.  The  answer 
also  alleged  that  the  original  cause  was 
pending  In  thusupreme  court  of  the  United 
States  upon  writ  of  errortothlscourt.  But 
the  latter  feature  of  the  controversy  was 
eliniinated  by  the  undisputed  averment 
In  the  replication  that  since  that  answer 
was  filed  said  writ  of  error  hud  been  dis- 
missed lor  want  of  jurisdiction.  See  But- 
ler T.  Gage,  138  D.  S.  52.  11  Sup.  Ct.  Rep. 
235. 

Doubts  were  entertained  by  many  mem- 
bers of  the  bar  concerning  the  constitu- 
tionality of  the  law  providing  for  the  late 
supreme  court  commission.  But,  since 
that  law  has  been  repealed  and  the  com- 
mission no  longer  exists,  no  general  or 
pnblic  Interest  would  be  subserved  by  a 
decision  of  the  question  now  pressed 
upon  our  attention.  Besides,  for  reasons 
that  will  be  presently  stated,  such  a  de- 
termination. In  connection  with  the  case 
before  us,  would,  to  suy  the  least,  be  uf 
donbtfiil  propriety.  We  suggest  In  pass- 
ing, however,  that  counsel  are  mistaken 
when  they  suppose  that  this  court  abdi- 
cated its  judicial  functions  In  any  of  the 
cases  that  were  referred  to  the  commls- 
sloa  for  preliminary  investigation.  No 
report  from  that  body  was  ever  accepted 
and  promulgated,  pro  forma,  as  the  opin- 
ion of  the  court.  On  the  contrary,  each 
and  every  report  received  thorough  re-ex- 
amination, aided  by  the  printed  argu- 
ments and  abstracts  filed  in  the  cause, 
oral  hearings  also  being  frequently  al- 
lowed. So  that,  as  a  matter  of  fact,  the 
report  as  finally  adopted  expressed  the 
judicial  views  of  this  tribunal.  In  the 
cose  of  He  Votie  v.  McGerr,  14  Colo.  577, 
23  Pac.  Rep.  980,  we  unanimously  declined 
to  Investigate  the  constitutionality  of  the 
commif<nion  statute.  Counsel  in  that  case 
urged  this  challenge  in  the  petition  for  a 
rehearing,  where  the  judgment  complained 
of  followed  a  reference  to  the  commission, 
and  accorded  with  views  reported  by  that 
body.  The  present  contention  that  In  the 
original  cause  of  Butler  v.  Rockwell,  su- 
pra, appellants  did  not  have  their  day  la 
court,  obviously  involves  a  more  remotely 
collateral  attack  upon  thecommiaslon  law 
than  did  the  application  in  the  De  Votle 
Case.  This  is  a  private  controversy  to 
which  the  honorable  commissioners  were 
not  and  probably  could  not  have  been 
made  parties;  It  has  not  been  and  of 
course  cannot  be  referred  to  the  commis- 
sion for  examination;  the  judgment  Im- 
peached Is  not  directly  before  us,  and  the 
cause  In  which  it  was  rendered  has,  ac- 


cording to  our  records  and  in  conformity 
with  our  procedure,  passed  to  the  juris- 
diction of  the  lower  tribunal.  We  now 
discover  no  satisfactory  reason  for  chang* 
Ing  the  view  announced  In  the  De  Votle 
(■use,  and  the  grounds  that  were  then 
deemed  sufficient  apply  to  the  present 
challenge  with  even  greater  force. 

But  there  is  another  cogent  reason  for 
declining  to  entertain  the  foregoing  in- 
quiry. Appellants'  constitutional  objec- 
tion Is  predicated  mainly  upon  the  fact 
that  while  In  Butler  v.  Rockwell,  supra, 
an  oral  argument  was  had  before  the 
commission,  this  court  did  not  have  the 
benefit  of  such  an  argument.  For  this 
reason  It  is  earnestly  claimed  that  appel- 
lants in  that  case  were  deprived  of  on 
Inalienable  right,  and  the  decision  was 
rendered  without  a  proper  judicial  hear- 
ing. Under  a  printed  rule  of  many  years* 
standing  and  uniform  recognition,  this 
court  has  always  granted  oral  arguments 
on  final  hearings  when  timely  requests 
therefor  were  by  either  party  Interposed 
in  the  manner  specified.  It  Is,  therefore, 
wholly  unnecessary  to  consider  whether 
an  oral  argument  here  Is  a  constitutional 
right,  or  whether  the  statute  providing 
therefor  Is  within  the  constitutional  power 
of  the  legislature;  for  the  rule  mentioned 
has  always  been  regarded  as  law,  and 
will  continue  to  be  so  regarded  until  abro- 
gated. It  will  hardly  be  disputed,  how- 
ever, that  in  civil  actions  privileges  such 
as  the  ooe  under  consideration,  even 
where  they  rise  to  the  dignity  of  constitu- 
tional or  statutory  rights,  may  be  waived. 
Nor  can  it  be  successfully  denied  that  the 
exercise  of  such  rights  Is  subjectto  reason- 
able regulation  by  this  court.  The  rule 
above  mentioned  provides  that  any  party 
desiring  an  oral  argument  shall  file  with 
the  clerk  a  written  declaration  of  such  de- 
sire before  the  cause  Is  reached,  so  that  It 
may  he  set  for  hearing  and  timely  notice 
be  given.  During  the  pendency  here  of  the 
original  cause  of  Butler  v.  Rockwell,  no 
application  In  accordance  with  the  rule 
was  made  for  en  oral  argumentbefore  the 
court.  The  flies  were  transferred  to  tho 
commission,  and  the  cause  was  submitted 
by  both  parties  without  objection  to  the 
consideration  of  that  body.  After  the  an- 
nouncement of  one  of  the  reports  present- 
ed, as  the  opinion  of  the  court,  Butler  filed 
his  petition  for  a  rehearing.  Upon  this 
application  no  oral  argument  on  the  mer- 
its before  the  court  was  asked,  though 
such  arguments  were  frequently  granted 
at  that  stage  of  the  proceedings.  Nor  was 
the  objection  specified  in  the  petition,  or 
In  any  way  urged  in  connection  therewith, 
that  the  cause  had  been  decided  without 
such  an  argument.  The  rehearing  was 
denied,  and  a  remittitur  had  been  Issued 
and  placed  in  the  hands  of  opposing  coun- 
sel, though  not  filed  in  the  court  below, 
before  this  objection  was  interposed  or 
application  for  the  oral  hearing  made. 
Thus  it  appears  that,  from  the  time  the 
court  obtained  jurisdictionof  the  cause  un- 
til its  final  determination,  no  demand  or 
request  was  brought  to  our  notice  for  an 
oral  argument  before  us,  nor  was  the  ab- 
sence of  such  an  argument  in  any  way 
made  a  ground  ol  complaint.    Under  the 
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foresoing  circumataoces,  this  partinular 
cballeng«  comes  ton  late.  Jurisdiction 
over  the  subject-matter  la  not  iuvolved. 
Tbe  original  riKht  to  an  oral  argument 
by  virtue  o[  the  rule  of  court,  or  by  virtue 
of  the  statute  or  constitution,  if  this  right 
waH  thus  sanctioned,  will  now  be  treated 
as  waived. 

The  iDdgnient  In  the  case  at  bar  must  be 
affirmed,  so  far  as  the  objections  raised  by 
appellants  are  concerned.  But  appellees 
Insist,  through  tbe  assignment  of  a  cross- 
error,  that  the  allowance  of  Interest  by 
the  lower  court  was  erroneous.  At  the 
time  of  the  rendition  of  tbe  former  Judg- 
ment,  the  statutory  interest  upon  Judg- 
ments was  10  per  cent,  per  annum;  but 
sul)sequent  thereto,  and  prior  to  the  pres- 
ent suit  upon  the  appeal-bond,  tbe  legis- 
lature adopted  an  act  reducing  the  rate  of 
Interest  to  8  per  cent,  per  annum.  The 
district  court  In  entering  Judgment  upon 
the  appeal-bond  computed  Interest  on  the 
original  Judgment  at  tbe  rate  of  10  per 
per  cent,  until  the  new  law  took  effect, 
and  after  that  time  at  tbe  rate  of  8  per 
cent.  In  this  respect  the  court  undoubt- 
edly committed  error.  The  language  ol 
tbe  existing  law  (section  1707,  Gen.  St  ) 
was:  "Creditors  shall  be  allowed  to  re- 
ceive interest  •  •  •  at  the  rate  of  ten 
per  cent,  per  annam  •  •  *  on  anj- 
jndgnient  recovered,  •  •  •  from  the  day 
of  entering  up  said  Judgment  nntil  satls- 
Taction  of  said  Judgment  be  made."  Judg- 
nients  are  sometimes  expressly  declared 
to  oe  contracts.  Cox  v.  Marlatt,  36  N.  J. 
Law,  3SD;  Johnson  v.  Butler,  2  Iiiwa,  535, 
.and  autliorities  cited.  It  la  unquestion- 
ably true  that  a  Judgment  partalces  of  the 
nature  of  a  contract  sufficiently  to  super- 
sede the  original  contract  or  cause  of  ac- 
tion, both  as  to  principal  and  intcrast. 
The  original  contract  or  cansu  of  action 
becomes  merged,  and  the  judgment  eon- 
-stltutes  a  new  and  liquidated  debt.  This 
^ebt,  and  the  liability  for  interest  thereon 
«s  provided  by  statute  at  the  date  of  the 
Judgment,  are  obligations  binding  upon 
the  debtor  till  the  judgment  Is  revei-sed  or 
satisfied.  Freem.Judgra.  §§  217,441 ;  Coxv. 
Marlatt,  supra;  Pronty  v.  Railway  Co. 
26  Hun.  546.  Undoubtedly,  interest  upon 
the  judgment  rendered  in  the  present  suit 
on  the  appeal-bond  accrues  at  the  rate  of 
S  per  cent,  per  annum,  as  provided  by  the 
new  law.  But,  according  to  the  author- 
ities above  cited,  the  legislature  could  not 
thus  alter  the  rate  of  Interest  to  which  the 
^•reditor  was  entitled  upon  bis  pre-existing 
judgment.  For  the  foregoing  error  the 
Judgment  of  the  district  ccjurt  will  be  re- 
versed ;  but  the  cause  will  be  remanded, 
with  directions  to  enter  a  new  Judgment. 
Tiiinc  pro  tone,  as  of  the  date  of  the  former 
Judgment,  with  Interest  computed  in  ac- 
cordance with  the  foregoing  view. 
17  Colo.  28S  


Price  v.  AitcHri.KTA. 
(Supreme  Court  of  Colorado.    March  7, 1892.) 
Contested  Election — Burden  op  Phoop. 
In  a  coDtestei]  election  case   the  burden  of 
proof   is  upoa  the  contestor  to  sustain  by  a  pre- 
ponderance of  the  evidence  tbe  material   aver- 
jiients  of  his  petition. 
{Sullabim  by  Ute  Court.) 


Original  proceedings  by  BarzIIIal  Price 
against  J.  M.  Archuleta  to  contest  his 
election  to  tbe  office  of  county  Judge  of 
Archuleta  county.  Judgment  for  cou- 
testee. 

Reese  McCloskey,  Adair  Wilson,  and 
Late  Peoce,  {or  contestor.  Russell  &  Mc- 
Closkey, for  contestee. 

Per  Curiam.  Barzlllai  Price  and  J.  M. 
Archuleta  were  opposing  Candida t(>8  for 
the  office  of  county  Judge  of  Archuleta 
county  at  the  general  election  in  Novem- 
ber, 1889.  The  official  canvas  showed 
that  Archuleta  had  received  125  votes, 
and  that  Price  bad  received  119  rotes. 
Price  Instituted  this  proceeding  to  con- 
test the  election.  Several  grounds  of  con- 
test are  stated  In  the  petition  of  contest- 
or. Among  other  things.  Itisalleged  that 
the  actual  number  of  votes  cast  at  elec- 
tion precinct  No.  2  in  said  county  was  53, 
but  through  malconduct,  fraud,  and  cor- 
ruption on  the  part  of  the  Judges  and 
clerks  of  said  election  precinct  tbe  poll- 
books  and  tally-sheets  were  changed  »o 
as  to  show  that  63  votea  were  cast,  and 
that  of  these  63  votes  the  contestee  re- 
ceived 61  and  the  contestor  only  2.  It  is 
further  alleged  that  39  of  these  votes  so 
cast  or  reported  to  be  cast  in  said  pre- 
cinct were  Illegal,  and  that  sulUHent 
Illegal  votes  wei-e  received  In  said  precinct 
to  change  the  result  of  the  election.  It  is 
further  alleged  that  sufficient  Illegal  votes 
were  received  at  the  polls  of  precinct  No. 
4  to  change  the  result  of  the  election  ;  that 
the  whole  number  of  votes  received  in 
said  precinct  was  21,  and  that  of  this 
number  the  cuntttstor  received  4,  and  the 
contestee  17;  and  that  of  the  21  votes  so 
received  12  were  Illegal.  The  petition  also 
alleges  Illegal  reglstrutlon  in  said  pre- 
cincts Nos.  2  and  4.  The  answer  of  con- 
testee traverses  the  several  grounds  of 
contest  alleged  in  the  petition,  and,  as  a 
counter-statement,  alleges  that  certain 
Illegal  votes  were  cast  in  favor  of  tbe  con- 
testor in  precinct  No.  1  of  said  county. 
As  the  witnesses  In  this  case,  on  both 
sides,  resided  more  than  300  inllen  from 
Denver,  the  testimony,  by  stipuiutlou  of 
counsel,  was  taken  before  certain  Justices 
of  the  peace  in  Archuleta  county.  After 
much  delay,  and  not  until  this  term  of  tbe 
court,  was  tbe  case  submitted  for  final 
determination  upon  such  testimony  ax 
had  been  thus  taken.  Counsel  having  de- 
clined to  argue  the  case  orally,  we  liave 
taken  up  the  case  for  consideration  and 
decision  within  two  da.vs  after  tbe  filing 
of  tlie  last  brief.  An  examination  of  the 
testlmon.vas  taken  and  filed  shows  that 
nearly  30  different  persons  in  all  (about 
an  equal  number  on  each  side)  testlQed  aa 
witnesses  in  this  case.  On  the  side  of  con- 
testee several  of  the  witnesses  were  his 
family  relatives  and  employes.  On  the 
side  of  contestor  it  appears  that  several 
of  the  witnesses  were  bis  political  friends, 
who  had  been  candidates  with  him  upon 
the  same  party  ticket  at  the  same  election 
for  county  officers,  and  had  recently  had 
election  contests  involving  the  same  ques- 
tions a  I  Issue  in  this  case,  which  they  had 
successfully  prosecuted  before  the  con- 
testor, Price,  sitting   as    county    Judge. 
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The  conflict  of  evidence  is  irreconcilable. 
The  several  wltiieHBen  on  the  opposinK 
Hldefl  have  flatly  and  unequlvocBlly  con- 
tradicted each  other  upon  the  several 
moterlat  matters  In  Isflue.  It  would  serve 
no  practical  or  osefnl  purpose  to  discuss 
the  testimony  at  length  In  tbls  opinion. 
On  the  score  of  animus  there  in  nothing  in 
the  record  upon  which  to  foand  a  distinc- 
tion between  the  witnesses;  and,  without 
Bwlng  or  hearing  them  testify,  we  are  un- 
able to  say  which  of  thera  are  the  more 
reliable.  The  burden  of  proof  is  upon 
coDtestor  to  sustain  by  a  preponderance 
of  the  evidence  the  material  averments  of 
his  petition.  Upon  the  whole  evidence, 
with  oar  opportuni Ilea  tor  Judging  of  its 
weight,  we  cannot  say  that  the  issue  in 
behalf  of  the  contestor  has  been  sustained. 
Jodgment  must  accordingly  be  rendered 
in  favor  of  the  contestee. 

1  ColoA.  446  


Savard  v.  Hrrbbrt. 
(Court  (ff  A  Tppeali  of  Colorado.    March  14, 1893. ) 

COHPXTKRCT  or  WITNESS — TRAKSACTIOHS  WITH 

Decedbxt. 
Under  Oen.  St.  i  8648,  which  provides  that 
in  anyactioQ  against  a  snrviyiDgpartnerno party 
adversely  interested  shall  be  a  competent  witness 
to  testify  to  any  admission  or  conversation  by 
an;  deceased  partner,  unless  some  one  of  the 
anrriviDg  partners  was  also  present  at  the  time 
of  sncb  admission  or  conversation,  where  one 
defends  an  action  as  surviving  partner  and  also 
as  trustee  for  the  administratrix  and  the  beirs  at 
lav  of  his  deceased  partner,  plaintiff  may  testify 
to  conrersations  had  with  the  deceased  partner 
when  the  surviving  partner  was  also  present; 
and  the  faat  that  defendant  was  sued  as  trustee 
of  the  representatives  of  bis  deceased  partner  as 
irell  as  for  r.he  Urm  does  not  bring  him  within 
the  moaning  of  section  3611,  which  provides  that 
DO  person  directly  interested  in  on  action  shall 
testify  in  his  own  behalf  when  any  adverse  party 
defends  as  the  executer  or  administrator,  heir, 
legatee,  or  devisee  of  any  deceased  person,  unless 
when  called  as  a  witness  by  such  adverse  party 

Appeal  from  diHtrict  court,  Arapahoe 
comity;  David  B.  Graham,  Judge. 

Action  on  a  contract  by  J  C,  Herbert 
scalDst  .Tobn  Savard,  as  survivor  of  Roy 
&  Sovard,  copartners.  Plutntitf  had  judg- 
ment, and  defendant  appeals.    Affirmed. 

H.  C.  Cb&rj)iot  and  IV.  N.  Maifuire,  for 
appellant.  E.  W  WHybriffhi,  for  appel- 
lee. 

Richmond,  P.  J.  This  action  was  Insti- 
tuted iiy  J.  C.  Herbert,  plaintiff  below, 
agulnst  Joseph  Ro.v  and  John  Savard, 
copHrtners  as  Roy  &  Savard.  Prior  to 
the  rendition  of  judgment  Joseph  Roy 
died,  and  John  Savard  defended  the  suit 
'or  himself  and  as  trustee  of  the  heirs  at 
law  and  of  the  ndralnlntrntrlx  of  the  es- 
tate of  JoHeph  Roy.  The  complaint  al- 
leges that  on  May  22,  18,^9,  plaintiff  made 
a  contract  with  the  defeudants  Roy  & 
iiavard  to  act  as  their  agent  in  the  sale  of 
»tone,  for  which  he  was  to  receive  as  his 
corapeDsatlon  10  per  cent,  of  all  stone 
•old  or  procured  to  be  sold  by  him  south 
of  Castle  Rock,  In  the  state  of  Colorado, 
Plaintiff  asks  for  judgment  in  the  sum  of 
W.tO.  Answer  was  filed,  admitting  the 
copartnerpihlp,  and  the  employment  of  the 
plaintiff  by  the  defendant,  and  speelflcally 
denying  each  and  every  other  allegation 


in  tbecoinplMint;  and  further  alleges  that 
there  was  a  settlement  of  accounts  be- 
tween the  parties,  at  which  time  there 
was  found  due  to  plaintiff  the  sum  of 
$54.3.3,  which  sum  was  paid  to  the  attor- 
ney of  plaintiff,  and  accepted  in  full  satis- 
faction of  all  claims  and  demands  against 
the  defendants.  The  cause  was  tried  to 
a  jury,  and  resulted  In  a  judgment  in  fa- 
vor of  the  plaintiff  for  the  sum  of  92U3.18. 
Motion  fora  new  trial  was  overruled,  and 
judgment  entered  upon  the  verdict,  to  re- 
verse which  judgment  this  appeal  is  prose- 
cuted. 

During  the  trial  of  the  cause  the  plalntlK 
was  permitted  to  testify  to  the  contract 
entered  Into  between  him  and  the  firm 
«vhen  both  members  of  the  Arm  were 
present.  It  Is  contended  that  this  tesd- 
mony  was  inadmissible,  for  the  reason 
that  John  Savard  vras  defending  not  only 
as  the  surviving  partner  of  the  firm  of 
Roy  &  Savard,  but  also  as  trustee  of  the 
heirs  at  law  and  the  administratrix  of  the 
estate  of  said  Joseph  Roy,  and  cons*^ 
quently  any  testimony  relative  to  conver- 
sations tending  to  establish  a  contract 
wherein  Roy  was  a  party  was  inadmissi- 
ble under  the  provisiouH  of  the  statute. 
The  sections  of  the  statute  referred  to 
read  as  follows:  Six;tioD  3641,  Gen.  St., 
p.  1060:  "That  no  party  to  any  civil  ac- 
tion, suit,  or  proceeding,  or  person  direct- 
ly interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein  of  his  own  mo- 
tion, or  In  his  own  behalf,  by  virtue  of  the 
foregoing  section,  when  any  adverse  par- 
ty sues  or  defends  as  the  trustee  or  con- 
servator of  an  idiot,  lunatic,  or  distracted 
person,  or  as  tbe  executor  or  administra- 
tor, heir,  legatee,  or  devisee  of  any  de- 
ceased person,  or  as  guardian  or  trustee 
of  any  such  heir,  legatee,  or  devisee,  unless 
when  called  as  a  witness  by  such  adverse 
party  so  suing  or  defending."  Section 
8643:  "That  in  any  action,  suit,  or  pro- 
ceeding by  or  against  any  surviving  part- 
ner or  partners.  Joint  contractor  or  con- 
tractors, no  adverse  party  or  person  ad- 
versely interested  in  the  event  thereof 
shall,  by  virtue  of  section  one  of  this  act, 
be  rendered  a  competent  witness  to  testi- 
fy to  any  admission  or  conversation  by 
any  deceaHed  partner  or  joint  contractor, 
unless  some  one  or  more  of  the  surviving 
partners  or  joint  contractors  were  also 
present  at  the  time  of  such  adroisHion  or 
conversation."  If  this  contention  be  up- 
held, it  occurs  to  us  there  could  bo  no  re- 
covery against  a  Arm  when  the  death  of  a 
member  of  the  Arm  should  occur  ponding 
litigation.  Here  the  testimony  discloses 
the  fact  to  be  that  during  the  life  of  the 
Arm  the  plaintiff  entered  into  a  contract 
whereby  he  was  to  receive  a  certain  com- 
IJensation  for  certain  services  rendered; 
that  the  contract  was  made  between  him 
and  both  members  of  tbe  firm,  both  mem- 
bers being  present;  that  suit  was  institut- 
ed to  recover  for  u  sura  of  money  claimed 
by  plaintiff  to  be  due  under  such  contract. 
Now,  because  the  court  saw  proper  t6  di- 
rect that  the  surviving  partner  should  act 
In  the  reprpsentativfi  capacity  of  trustee 
for  the  heirs  at  law  and  the  administra- 
trix,—a  position  the  law  placed  bim  in  . 
.without  such  order,— it  is  said  that  this 
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testimony  is  tnadnilssible,  because  It 
conies  ydtbln  the  prorlslona  ot  section 
8641.  Section  3643  clearly  indicates  that, 
where  the  suit  is  brought  against  anysnr- 
vlvinR  partner  or  Joint  contractor,  the 
testimony  relative  to  any  admission  or 
conversation  by  the  deceased  person  or 
Joint  contractor  shall  not  beadmitted  un- 
less some  one  or  more  of  the  surviving 
partners  or  joint  contractors  were  present 
at  the  time  of  the  admission  or  conversa- 
tion. There  is  no  escaping  the  conclusion 
that  this  testimony  was  clearly  admissi- 
ble, because  it  Is  shown  that  it  was  made 
when  both  partners  were  present,  the  de- 
ceased partner  and  the  surviving  partner. 
If  the  conversation  had  not  been  made  in 
the  presence  of  the  surviving  partner, 
then  the  contention  of  appellant  would  be 
correct.  It  is  true  that  the  surviving  part- 
ner, as  the  representative  of  persons  hav- 
ing an  interest  in  the  share  of  the  de- 
ceased partner,  has  duties  which  he  must 
conscientiously  discharge,  and  it  may  thus 
devolve  upon  him  to  defend  all  suits 
against  the  partnership;  yet  to  the  extent 
of  the  legitimate  debts  and  obligations  of 
the  firm,  the  firm,  and  not  the  individual 
estate  of  the  deceased  partner.  Is  respon- 
sible. In  the  case  of  Eich  v.  Sievers,  73  III. 
194,  this  question  has  received  considera- 
tion. "It  is  olijected  it  was  not  compe- 
tent for  appellee,  of  bis  own  motion,  to 
become  a  witness  in  his  own  behalf,  for 
the  reason  one  ot  the  adverse  party  was 
defending  as  administrator.  The  difficul- 
ty arises  out  of  the  fact  the  administrator 
of  Peter  Eich  was  improperly  joined  with 
the  surviving  malser  of  the  notes  as  a  co- 
defendant.  After  the  death  of  Peter  Eich 
was  suggested,  and  bis  administrator 
made  a  party,  appellants  pleaded  to  the 
merits  of  the  action,  without  objection 
as  to  the  improper  joinder  ot  parties. 
The  action  ot  the  court  in  making  the  ad- 
ministrator a  co-defendant,  and  rendering 
a  joint  judgment  against  him  and  the  sur- 
viving maimer  of  the  notes,  has  neither 
been  assigned  nor  suggested  as  a  cause  of 
error.  The  evidence,  however,  was  com- 
petent as  against  Mrs.Scbuerman,  theoth- 
er  defendant,  and,  being  admissible  on 
one  ground,  the  court  could  not  exclude 
It.  The  effect,  if  Injurious  to  a  co-defend- 
ant, could  be  controlled  by  instructions 
from  the  court."  It  occurs  to  us  that 
this  is  somewhat  analogous  to  the  case 
at  bar.  The  necessity  of  the  surviying 
partner  defending  as  trustee  ot  the  heirs 
at  law  and  the  administratrix  was  wholly 
unwarranted.  The  testimony  was  legiti- 
mate, and  admissible  for  the  purpose  of 
estal>lisblng  a  partnership  obligation, 
against  which  Savard  was  entitled  to  de- 
tend  as  the  surviving  partner,  and  was 
admissible  against  him.  Hence  it  would 
have  been  error  to  have  excluded  it.  The 
question  of  transfer  by  the  plaintiff  ot  his 
contract,  and  thereby  having  terminated 
his  agency,  seems  to  have  been  involved 
at  the  trial,  and  duly  passed  upon  by  the 
Jury;  at  least  the  record  so  informs  us, 
and  We  are  not  prepared,  under  the  rules 
of  practice  of  this  court,  to  interfere  with 
the  verdict  under  the  circumstances.  Nor 
is  it  actively  urged  by  the  attorneys  in 
their  brief  on  the  part  of  appellant.    Aa 


they  say,  the  whole  qnestion  presented  by 
the  record  is  this :  Is  the  testimony  of  a 
plaintlHasto  the  conversation  had  with 
a  deceased  partner  In  the  presence  of  a 
survivor  admissible  in  a  suit  In  which 
the  surviving  partner  is  defending  in  the 
double  capacity  of  surviving  partner  and 
as  trustee  of  the  heirs  at  law?  Having 
determined  that  this  testimony  was  ad- 
missible under  the  statute,  and  seeing  no 
error  which  warrants  a  reversal  of  the 
judgment,  the  Judgment  will  be  afHrmed. 

1  Colo-A.  466 


Chicago  Inv.  Co.  v.  Harrison. 

(Court  of  Appeals  of  Colorado.    Blarch  14, 1892.) 

Pbomissokt  Notes— Action  aounst  an  Assiosor. 

Where  the  holder  of  a  note  sues  the  as- 
signor thereof,  and  alleges  the  statutory  frronnds 
of  the  insolvency  of  the  maker  and  the  responsi- 
bility for  the  delay  in  bringing  suit  on  the  as- 
signor, and  there  Is  no  evidence  that  the  maker 
was  insolvent  or  that  the  delay  was  occasioned 
by  the  assignor,  a  judgment  for  plalntifl  cannot 
be  sustained. 

Appeal  from  Arapahoe  county  court: 
Georog  W.  M1LI.ER,  Judge. 

Action  by  L.  Harrison  against  the  Chi- 
cago Investment  Company.  Judgment 
forplalntitt.  Defendant  appeals.   Reversed. 

Cranatoo  &  Pitkin,  for  appellant.  Bax- 
ter &  Wrlgley,  for  appellee. 

BissKLL,  J.  On  the  20th  ot  December, 
1889,  John  Keys  executed  bis  note  fur 
$290,  payable  to  the  Chicago  Investment 
Company  one  year  after  its  date.  He  se- 
cured this  paper  by  trust-deed  upon  some 
realty  in  the  arst  addition  to  Lafayette 
Heights.  By  Indorsement  and  transfer  the 
title  to  the  paper  was  vested  in  the  appel- 
lee, Harrison.  In  May,  1891,  he  brought 
this  suit  against  Keys  and  the  investment 
company.  To  bring  the  action  within 
the  exceptions  of  the  statute  concerning 
commercial  paper,  and  to  show  a  right 
of  recovery  as  against  the  assignor,  the 
Chicago  Investment  Company,  the  plain- 
tiff alleged  the  insolvency  of  the  mniccr, 
and  by  apt  averment  charged  the  respon- 
sibility for  the  delay  In  bringing  the  suit 
upon  the  company.  The  case  was  tried 
by  the  court,  which  rendered  a  Judgment 
against  the  company  tor  f  307. 

The  rights  of  the  parties  are  fixed  by 
the  statute,  which  has  been  clearly  defined 
and  plainly  Interpreted  by  the  supreme 
conrt  ot  this  state.  Caatagno  v.  Carpen- 
ter, 14  Colo.  524.  24  Pac.  Rep.  3SI2.  The  as- 
signor ot  a  promissory  note  can  never  be 
made  liable  on  the  default  of  the  maker 
unless  the  holder  has  either  first  obtained 
judgment,  and  hud  his  execation  returned 
unsatisfied,  or  by  his  proof  he  bring  him- 
self within  some  one  of  the  statutory  ex- 
ceptions. The  statutory  exception  re- 
lied upon  in  this  case  was  the  insolvency 
of  the  maker.  It  was  not  contended  ou 
the  trial,  nor  is  it  urged  here,  that  the 
maker  had  been  previously  sued ;  and  it 
follows  that  the  plaintiff  could  not  re- 
cover without  proving  that  Insolvency, 
or  establishing  some  legal  excuse  for  bis 
failore  to  use  diligence  in  the  collection  ol 
the  note.  He  did  neither.  Appellate 
courts  are  always  reluctant  to  reverse  a 
case  upon  a  question  of  evidence,  where 
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the  case  has  been  tried  by  tbe  conrt  or  by 
a  jury,  and  will  never  Interfere  where  the 
question  is  one  of  mere  preponderance  or 
weiKht  of  evidence.  The  present  caHe  does 
not  cotne  within  that  rule.  There  was  no 
iegal  testimony  which  entabllshed  the  in* 
solvency  of  the  maker  of  the  note,  nor 
was  any  evidence  given  which  wonid  jus- 
tify that  finding.  Wherever  there  is  an 
entire  want  of  evidence  upon  some  mate- 
rial matter  put  In  Issue,  the  court  will  not 
hesitate  to  set  nalde  the  Judgment  In  fur- 
therance of  the  ends  of  justice.  Fidelity 
Investment  Co.  v.  Carlco  Conrt  of  Ap- 
peals, (Colo.  App.  Jan..  1892.)  28  Pac.  Rep. 
J131.  The  averment  that  tbe  delay  wan 
occaHloned  by  the  acts  of  the  assignor 
wns  not  sustained  by  proof  of  anything 
which  iu  law  can  be  said  to  amount  to  a 
waiver  of  the  statutory  requirement  of 
diligence.  Since  there  was  poof  neither 
of  diligence  nor  of  waiver,  Harrison  was 
not  entitled  to  recover  against  the  invest- 
ment company,  and  judgment  should 
have  passed  i  Its  favor.  For  these  er- 
rors the  cause  must  be  revcraed,  and  re- 
manded for  a  new  trial. 

1  C!olo-A,  430         


BSadburt  et  a/,  v.  Bi]ti,e:r  et  al. 

(Court  ofAppeaU  of  Colorado.    March  14, 1893.) 

MzCHAxics'  Liens — Enforcement — 1'boceouhe — 
CcsTOM — Evidence — Review  on  Appejil. 

1.  In  an  action  to  foreclose  a  mechanic's  Hen 
the  court  can  submit  an  issue  as  to  the  amouut 
due  to  a  jury  for  determination,  regardless  of 
Mills'  Ann.  St.  <|  2891,  providioK  that  tbe  court 
may  proceed  to  hear  and  determine  liens  and 
olaims,  or  may  refer  tbe  same  to  a  referee  to  as- 
certain and  report  on  said  liens  and  claims,  and 
the  sums  due  tbereon. 

2.  Where,  in  an  action  to  foreclose  a  me- 
chanic's lien  on  an  irrigating  ditch,  the  contract 
for  the  construction  of  the  ditch  was  silent  as  to 
the  basis  of  estimates  of  work  and  labor,  testi- 
mony of  custom  was  admissible. 

3.  Error  in  refusing  requests  to  charge  will 
not  be  reviewed  where  the  entire  charge  is  not 
In  the  transcript. 

Appeal  from  district  court,  Pueblo  coun- 
ty; J.  C.  Ei.WELL,,  Judge. 

Action  by  T.  A.  Butler  and  Charles  R. 
Bntler.  doing  buainess  as  T.  A.  Butler  & 
Son,  againut  W.  C.  Bradbury  &  Co.,  a  co- 
partnership, and  the  Colorado  Land  & 
Water  Company,  a  corporation,  to  fore- 
close a  mechanic's  Hen.  Judgment  for 
plaintiffs.    Defendants  appeal.    Affirmed. 

HartieU  &  Patterson,  for  appellants. 
Betts  Ji  Vates,  for  appellees. 

RiCHMO.ND,  P.  J.  In  the  year  1890,  W.  C. 
Bradbury  &  Co.  had  a  contract  for  the 
constractiou  of  an  irrigating  ditch  known 
as  the  "  Bob  Creek  Canal."  Mr.  Bradbury 
let  subcontracts,  among  which  was  one 
to  tbe  appellees,  T.  A.  Itntler  &  Son,  for 
the  doing  of  a  certain  portion  of  work. 
Tbe  contract  was  let  In  the  month  of 
March,  1890,  and  was  completed  the  last 
of  May,  same  year.  At  tbe  completion  of 
tbe  work.  Bradbory  &  Co.  were  unable  to 
aK^ee  with  Butler  &  Son  upon  the  amount 
of  earth,  stone,  and  other  material  exca- 
vated and  Oiled, and  the  prices  to  be  paid 
therefor.  Certain  payments  had  been 
made  In  the  course  of  tbe  work,  and  this 
contention  only  related   to  tbe  final  pay- 


ment to  be  made  by  Bradbury  ft  Co.  No 
sntlHfactory  uTfreement  having  been  ar- 
rived at,  Butler  &  Son,  within  tbe  statu- 
tory time  for  filing  a  lien,  tiled  their  lien 
notice  with  the  proper  authorities,  and 
conimencetl  suit  in  tbe  district  court  of 
Pueblo  county  for  foreclosure  of  the  same. 
To  this  complaint  an  answer  was  filed, 
and  the  case  came  on  for  trial  on  the  lUtli 
day  of  June,  1891.  The  court  summoned 
a  jury,  and  submitted  the  issues  in  thecase 
to  them.  Testimony  was  taken,  and  ver- 
dict found  in  favor  of  plain  Mffs  for  the 
sum  of  92,142.88,  and  upon  this  Judgment 
a  decree  was  entered,  ordering  the  sale  of 
the  canal  unless  payment  was  made,  and 
In  all  respects  complied  with  the  foreclos- 
ure of  a  mechanic's  lien.  The  foregiring  is 
tbe  statement  of  the  rase  as  made  by  ap- 
pellants, and  Is  accepted  as  correct  by  coau- 
sel  for  appellees,  with  the  exception  that 
upi>ellants  erred  in  stating  that  the  decree 
foreclosing  tbe  mechanic's  lien  was  upon 
the  finding  of  the  jury  alone,  and  with  the 
additional  statement  that  the  court,  of 
its  own  motion,  referred  the  issue  as  to 
the  amount  due  plaintiffs  to  a  jury.  To 
reverse  this  decree,  appellants  prosecute 
this  appeal. 

Several  errors  are  assigned,  but  counsel 
forapptilliints  condenses  them  into  three, 
as  follows:  First,  the  action  of  the  court 
lo  submitting  the  whole  Issue  to  a  jury, 
and  entering  up  a  final  decree  upon  the 
verdict  of  the  jury  alone;  secoad,  error  in 
tbe  admission  of  testimony  offered  on  be. 
half  of  the  plaintiffs  in  the  court  below; 
third,  the  refusal  to  give  the  instructions 
offered  by  counsel  for  defendants  in  the 
court  below. 

It  is  contended  by  appellants  that  tbe 
court  should  have  proceeded  to  hear  and 
determine  the  liens  and  claims  of  plaintiffs, 
or  should  have  referred  the  same  to  a  ref- 
eree to  ascertain  and  report  upon  such 
claims  and  liens,  and  the  sums  justly  due 
tbereon;  and,  in  support  of  their  conten- 
tion, they  call  attention  to  section  2891,  2 
Mill's  Ann.  St.,  which  provides  that  tbe 
conrt  may  proceed  to  bear  and  determine 
said  liens  and  claims,  or  may  refer  tbe 
same  to  a  referee  to  ascertain  and  report 
upon  said  liens  and  claims,  and  tbe  sums 
justly  due  thereon.  It  is  insisted  that  thli* 
provision  of  the  statute  is  mandatory; 
that  It  was  not  in  the  power  of  tbe  court 
to  do  otherwise  than  hear  and  determine 
tbe  issues  or  to  refer  the  mutter  to  a  ref- 
eree. L.et  It  be  borne  In  mind,  when  con* 
sidering  this  assertion  on  tbe  part  of  ap- 
pellants, that  they  have  by  their  state- 
ment of  the  case  practically  determined 
that  there  was  but  one  issue  for  the  con- 
sideration of  the  court  or  referee.  They 
say,  "at  the  conclusion  of  the  work,  Tirad- 
bury  &  Co.  were  unable  to  agree  with  But- 
ler &  Son  upon  the  amonntof  earth,  stone, 
and  other  material  excavated  and  filled, 
and  the  prices  to  be  paid  therefor,"  thus 
leaving  for  the  consideration  of  the  court, 
referee,  or  jury  this  question  of  fact.  A 
caretolreadingof  the  testimony  and  record 
in  this  case,  as  well  as  a  review  of  the  con- 
clusions of  the  jury,  satisfactorily  estab- 
lishes the  fact  that  the  only  question  sub- 
mitted to  the  jury  was  the  question  of  the 
amount  due.    Mow  conies  tbe  Inquiry,  un- 
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der  the  statnte,  was  it  in  tlie  powur  of  the 
court  to  submll  thin  iHsne.  involvinx  this 
queHtlun  of  fact,  to  a  jury  for  ItH  rtetermi- 
uatlon,  before  proceeding  to  a  final  decree 
In  the  case?  This  ia  a  proceedinK  to  forp- 
close  u  mechanic's  Hen,  and  consequently 
is  in  the  nature  of  a  proceeding  In  chan- 
cery; and,  belDK  so,  it  was  within  tlie 
Dniveraully  accepted  rule  recognizing  the 
right  of  a  chancery  court  to  submit  ques- 
tions of  fact  to  a  jury  for  itscoosideration. 
It  is  a  proceeding  to  enforce  n  Hen,  or,  in 
other  words,  under  thestatute,  there  la  cre- 
ated a  sort  of  mortgage  or  security  which 
follows  the  (irlginnl  debt  or  obligation, 
and  which  may  be  properly  enforced  on 
the  chancery  side  of  the  court.  Brock  v. 
Bruce,  5  Cal.  279.  When  the  proceeding  is 
declared  expressly  tu  belong  to  a  recog- 
nized class  of  actions,  the  forms  and  rules 
of  procedure  applicable  to  that  class 
will  be  held  to  apply  to  the  enforce- 
ment of  a  lien,  as,  wnere  It  was  provided 
that  the  foreclosure  shall  be  governed  by 
the  rules  of  proceedings  and  decisions  In 
the  courts  of  chancery,  so  tar  as  applica- 
ble, chaucer.v  practice  is  to  be  obnerved. 
The  same  proposition  has  been  held  appli- 
cable  to  suits  under  this  law,  even  In  the 
Absence  of  statutory  direction.  Phil. 
Mech.  Liens,  $  310.  Proceedings  to  enforce 
rights  under  the  mechanic's  lieu  law  are 
in  their  nature  equitable,  and  prior  to  the 
present  Code  were  administered  by  the 
chancery  side  of  the  court,  and  governed 
by  the  rules  of  chancer.y  practice.  The 
distinctive  rules  aud  principles  applicable 
to  legal  and  e<)uirable  rights  and  remedies, 
as  heretofore  distinguished,  are  unaffected 
by  the  abolition  of  forms  under  the  Code 
practice.  Smelting  Co.  v.  Finch,  6  Colo. 
214;  Mining  Co.  v.  Root.l  Colo.  874:  Deck- 
er T.  Miles,  4  Colo.  558.  In  addition  to 
this,  we  are  of  the  opinion  that  the  appel- 
lants are  not  In  a  position  to  complain, 
because  they  were  present  In  court,  were 
famlilarwitb  the  provisions  of  the  statute, 
and.  at  the  time  the  court  directed  a  jury 
to  be  called  for  the  purpose  of  trying  this 
Issue,  they  should  then  and  there  have 
interposed  their  objections,  and  asked 
a  refeienoe  to  a  referee  for  the  purpose  of 
ascertaining  this  amount.  Instead  of 
so  doing,  they  proceeded  to  the  trial  of 
the  rauHe.  Introduced  their  evidence  In  the 
presence  of  the  court  to  the  jury,  submit- 
te<l  their  instructions,  addressed  the  jury, 
and  received  at  the  hands  of  the  court  and 
Jury  a  full  and  complete  consideration  of 
their  entire  claim  in  the  matter.  We  are 
not  prepared,  however,  to  go  so  far  as 
to  say  that  in  this  they  waived  their  right 
to  ol)ject  in  case  the  court  had  submitted 
all  of  the  Issues  Involved  to  the  considera- 
tion of  the  jnrj ,  which  whs  not  done.  The 
finding  of  the  jury  aud  the  adoption  of 
such  tlnding  by  the  court  did  not  neces- 
k'arily  Involve  the  right  of  lien  and  fore- 
closure, which  was  afterwards  determined 
by  the  court. 

The  second  error  is  the  admission  c 
testimony  offered  on  behalf  of  plaintiffs  In 
the  court  below,  which  was  objected  to 
by  defendants.  The  contention  is  that 
testimony  relating  to  general  custom  in 
the  construction  of  railroads  and  canals 
explaining  the  contract  sued  upon  in  this 


case  was  improper.  This  was  an  action 
based  upon  a  parol  contract,  and  It  is 
admitted  by  both  sides  that  the  contract 
so  made  did  not  specify  upon  what  enKi- 
neer's  report  the  estimates  of  work  and 
labor  were  to  be  based ;  and.  in  the 
ab.sence  of  an  agreement  indicating  tbe 
basis  of  estimates,  we  are  clearly  of  tbe 
opinion  that  the  testimony  of  custom  was 
admissible.  It  is  fair  to  assume  that  tlie 
plaiutiffs  did  tbe  work,  expecting  that 
they  would  be  paid  on  the  hasis  of  the 
engineer's  report  governing  the  contrsct 
of  Bradbury  &  Co.  with  the  original  par- 
ties. The  testimony  tended  to  put  tlie 
court  and  jury  in  the  place  of  the  contract- 
ing parties,  so  that  they  might  fully  un- 
derstand the  agreement.  Parties  wlio 
contract  on  a  subject-matter  concerning 
which  known  usages  prevail,  incorporate 
such  osages,  by  implication,  into  tbeir 
agreements,  it  nothing  is  said  to  the  cun- 
trary.  Hostetter  v.  Park,  137  D.  S.  :W,  11 
Sop.  Ct.  Rep.  1.  It  is  obvious  from  tbe 
complaint,  answer,  and  statement  of  tbe 
case  that  the  parties  to  the  contract  cun- 
tempiated  that  the  estimates  should  be 
based  upon  the  report  of  different  engi- 
neers, yet  the  contract,  by  its  terms,  is 
silent;  and  one  or  the  other,  and  not 
both,  must  have  been  in  the  minds  of  the 
parties  at  the  time  the  agreement  was 
entered  Into.  In  the  absence  of  an  express 
agreement  on  the  subject,  extrinsic  evi- 
dence must,  of  necessity,  be  resorted  to,  in 
order  to  find  out  what  wasin  themindsof 
the  parties  at  the  time  of  entering  Into  the 
agreement;  and  what  extrinsic  evidence 
is  better  to  ascertain  this  than  that  o( 
cnstom?  "It  a  personofaparticularoccu- 
patlon,  in  a  certain  place,  makes  an  agree- 
ment by  virtue  ot  which  something  Is  to 
be  done  in  that  place,  aud  this  is  uniform- 
ly done  In  a  certain  way  by  persons  of  tlie 
same  occupation  in  the  same  place,  it  is 
but  reasonable  to  assume  that  tlie  parties 
contracting  abont  it,  and  specifying  no 
manner  of  doing  it  different  from  the  ordi- 
nary one,  meant  that  the  ordinary  one, 
and  no  other,  should  be  followed.  Parties 
who  contract  on  a  subject-matterconcern- 
Ing  which  known  usages  prevail, by  impli- 
cation Incorporate  them  into  their  agree- 
ments, if  nothing  is  said  to  the  contror.r. 
The  evidence  in  the  present  case  did  not 
tend  to  noutracict  tbe  contract,  but  tu 
define  it?  meaning  in  an  important  point; 
and  this, It  Is  settled,  ma.vbe  done."  Rob- 
inson V.  U.  R.,  13  Wall.  363- 

The  third  point.— refusal  to  give  Instruc- 
tions offered  by  counsel  for  defendants  In 
error  In  the  court  below.  Counsel  at  the 
dose  of  tlie  testimony  submitted  two  in- 
structions to  the  court,  both  of  which 
were  refused.  These  instructions  are  em- 
braced in  the  abstract,  and  we  deem  it 
useless  to  recite  them  in  this  opinion. 
The  Instructions  given  by  the  court  are 
not  embraced  In  the  transcript  or  printed 
abstract;  and  whether  the  court  erred  in 
retnsing  tbe  instructions  we  cannot  say, 
as  we  are  unable  to  determine  whether  tbe 
entire  charge  of  the  court  to  tbe  jury  em- 
braced the  instroctions  asked.  It  has 
been  determined  that  in  construing  a 
charge  to  the  Jury  the  entire  charge  must 
l>e  considered,  and   where  appellant  does 
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not  embrace  within  the  tranecript  the  en- 
tire charge  Klv«n  the  i>inpr«ine  court  can- 
not determine  whetlier  or  not  the  Jury 
were  miHied  by  the  charge  to  which  excep- 
tion waH  taken.  McQuown  T.Cavanaagli, 
14  Colo.  18S,  SB  Pac.  Rep.  841;  KHnk  v. 
People,  (Colo.  Sup.)  27  Pac.  Rep.  1062. 

This  dlApoHes  of  nil  the  errors  relied  up- 
on by  appellants  In  their  arKument.  The 
judgment  of  the  court  beluw  mumt  be  af- 
firmed. 


1  C0I0.A.  468 
National  State  Bank  of  Booldeb  t, 

UOWLANU. 

{Court  of  Appeals  of  Colorado.    March  14, 1892. ) 
StATCTB  of  LiHlTATIONa— Patmbnt  bt  Aoemt. 

Wbere  a  person  constitutes  another  person 
his  agent,  with  antbority  to  sell  certain  collat- 
erals and  apply  the  proceeds  to  the  payment  of 
a  note,  a  payment  made  in  punuauce  of  such 
authority  must  be  regarded  as  voluatary,  and 
sufficient,  therefore,  to  take  the  case  out  of  the 
statute  of  limitations. 

Error  to  district  court,  Boulder  county; 
Ll'tber  M.  Goddakp,  Judge. 

Action  by  the  National  State  Bank  of 
Boulder,  a  corporation,  against  Ebenezer 
Rowland,  to  recover  on  a  promissory 
Dute.  There  was  judgment  for  defendant, 
and  plalntiti  thereupon  took  this  writ. 
Reversed. 

O.  F.  A.  Greene,  for  plaintiff  in  error. 
CfNeU  &  Owen,  for  defendant  In  error 

B1S8BLI.,  J.  On  the  6th  of  May,  18<i3, 
the  defendant  In  error, E.Rowland, jointly 
with  the  Black  CHoud  .Mill  Pompany,  exe- 
cuted his  note  for  $4,870,  payable  on  the 
15th  of  June  following  at  ths  National 
State  Bank  of  Boulder.  When  the  note 
was  made,  Rowland  delivered  to  the 
bank,  as  collateral  security  for  its  pay- 
ment, sundry  certificates  of  stock  of' the 
mill  company,  and,  by  a  power  of  attor- 
ney concurrently  executed,  appointed  O. 
F.  A.  Greene  his  agent,  with  power  to  sell 
and  transfer  the  collaterals  at  public  or 
private  sale,  and  apply  the  proceeds.  If 
any,  as  a  payment  on  the  note.  The  pres- 
ent action  was  commenced  on  the  8th  of 
Angast,  1890.  To  ovoid  the  bar  of  the 
statute  of  limitations  the  plaintiff  averred 
two  payments,— one  of  $989.55,  of  date 
August  15, 1884,  and  one  of  $46.66,  of  date 
September  5, 1884.  The  defendant  t<iok  la- 
sue  on  these  allegations,  and  pleaded  the 
statute.  At  the  trial  it  appeared  that  the 
payments  relied  on  were  made  by  Greene, 
the  attorney, and  by  the  bank,  as  follows: 
Under  the  authtjrity  which  has  been  pre- 
viously referred  to,  Greene  sold  the  secu- 
litiea  at  public  sale,  and  indorsed  the  pro- 
ceeds, $989.55,  on  the  note.  The  other 
payment,  of  $46.66,  was  the  indorsement 
by  the  bank  of  the  moneys  which,  Sep- 
tember 5, 1884,  were  to  Rowland's  credit 
on  the  books  of  the  corporation. 

Whether  the  application  by  Greene  of 
wbat  was  realized  on  the  sale  was  a  pay- 
ment which  would  avoid  the  bar  of  the 
statute  In  Rowland's  favor  obviously  de- 
pends upon  the  agency  exercised  by  Greene, 
T.29i'.no.7— 30 


and  the  legal  consequences  flowing  there- 
from. The  effect  of  the  indorsement  by 
the  bank  need  not  be  considered.  It  can 
In  no  sense  be  regarded  as  a  voluntary 
payment,  wliich  under  all  the  cases  is  nec- 
essary when  the  implied  promise  essential 
to  the  removal  of  the  bar  Is  to  be  deduced 
from  the  act.  The  correct  solution  of  the 
other  question  Is  not  free  from  difficulty 
when  considered  with  reference  to  the  pro- 
visions of  the  statute,  the  causes  which 
led  to  Its  enactment,  and  the  reasons  as- 
signed to  take  out  of  its  operation  a  case 
which  has  been  plainly  barred  by  the 
lapse  of  time.  Cpon  authority,  however, 
the  case  is  reasonably  clear.  It  was  long 
ago  decided,  and  the  principle  has  been  in- 
corporated Into  the  statutes  of  this  state, 
that  a  voluntary  payment  by  the  defend- 
ant, who  owes  the  principal  debt,  or  Is 
bound  for  It,  will  stop  the  running  of  the 
statute.  The  case  presents  none  of  the 
difficulties  suggested  when  the  payment  is 
made  by  a  joint  obligor,  or  by  a  partner 
after  the  firm  has  been  dissolved.  Accord- 
iUK  to  a  very  distinguished  line  of  authotv 
ities,  of  which  Van  Keuren  v.  Parmelee,  2 
N.  T.  52!),  Is  a  leading  example,  the  im- 
plied promise  will  not  be  held  to  arise 
where  the  payment  Is  made  In  either  of 
these  cases.  It  Is  equally  true,  as  Is  well 
decided  in  the  case  of  Shepherd  v.  Thomp- 
son, 122  n.  S.  231,  7  Sup.  Ct.  Rep.  1229,  if  It 
appears  that  the  promise  relied  on  Is  a 
mere  acknowledgment  that  the  debt  once 
existed,  contained  in  the  power  Itself,  It 
will  be  Insufficient  to  remove  the  bar.  Ac- 
cordingtothat  eminent  authority  the  sim- 
ple acknowledgment  of  the  debt  would  not 
be  enough.  The  acknowledgment  must  be 
accompanied  by  a  promise  In  some  form 
"proven  In'aclearand  explicit  manner,  and 
in  Its  terms  unequivocal  and  determinate, " 
and  for  such  a  promise  the  old  debt  is  a  suf- 
ficient consideration.  The  promise  which 
the  law  implies  from  a  payment  rests 
upon  totally  different  considerations. 
There  Is  no  promise  to  be  pr<jven,  of  which 
the  terms  must  be  unequivocal  and  deter- 
minate, nor  is  It  to  be  proved  in  a  clear 
and  definite  fashion.  Under  these  circum- 
stances the  promise  to  pay  is  not  to  be 
deduced  from  the  language  used  by  the 
Ijromlsor,  or  contained  In  his  acknowl- 
edgment of  the  debt.  Prot)f  of  payment 
Is  of  itself  ample  to  revive  or  continue  the 
liability,  since  the  legal  consequences  of  a 
promise  definitely  attach  to  the  act.  It  Is 
universally  agreed,  even  In  that  state 
where  they  have  gone  furthest  In  the  eti- 
tablishment  of  the  doctrine  that  a  pay- 
ment by  a  joint  obligor  will  not  raise  a 
promise  by  implication,  that  the  payment 
from  which  the  promise  will  be  ini plied 
need  not  be  made  by  the  principal  debtor, 
but  may  be  made  by  any  one  on  his  be- 
half, providing  it  Is  done  under  his  au- 
thority, or  he  has  ratified  It  according  to 
the  well-settled  law  on  that  subject.  In 
Bank  v.  Ballon,  49  N.  Y.  155,  It  Is  said :  "  It 
Is  not  disputed  that  a  payment  made  by 
an  authorized  agent  would  be  effectual  to 
take  a  case  out  of  the  statute;  and  it  is 
equally  clear  that  Shearman,  though  'be 
principal  debtor  on  the  notes,  might  act 
as  such  agent.  If  authorized  by  the  de- 
fendant, It  was  his  act,  and  an  unequivocal 
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recognition  by  bim  of  the  existence  of  the 
debt.  It  la  only  by  reason  of  their  effect 
as  such  a  recognition  tbat  partial  pay- 
ments are  available  in  cases  of  this  do- 
Bcriptlon." 

It  Is  thus  apparent  tbat  if  the  payment 
relied  upon  be  made  by  the  principal,  or 
by  any  one  on  his  bebalf  who  is  author- 
ized to  act,  it  will  be  operative  to  raise 
the  promise  by  implication,  and  if  made 
within  the  six  years  preceding  the  com- 
mencement of  the  suit  the  delendant  will 
be  liable.  It  is  a  naked  question  of  agency 
and  of  payment.  It  He<^ms,  under  the  decis- 
ions, to  ma  ke  but  little  difference,  in  the  case 
of  a  sale  of  collaterals  and  the  application 
of  their  proceeds,  whetiier  it  be  done  by 
an  agent  specially  authorized  to  act  in 
that  matter,  or  whether  it  be  performed 
by  the  holder  of  the  promise,  so  long  as, 
■!)V  the  terms  of  the  convention,  he  Is  enti- 
tled to  sell,  and  to  apply  as  a  payment 
the  sums  received.  Some  ot  tne  cases  go 
so  far  as  to  declare  that  there  is  no  differ- 
ence between  an  agency  specially  created 
for  the  purpose  of  making  the  sale  and 
applying  the  money,  and  one  arising  by 
operation  of  the  law,  where  the  party 
holding  the  securities  or  the  money  has 
the  legal  right  of  diHposai  and  appropria- 
tion arising  from  the  transaction  Itself. 
It  has  been  so  held  where  goods  have  been 
given  to  the  payee  to  be  sold,  the  proceeds 
to  be  applied  on  the  note,  in  the  case  of  a 
delivery  of  another  note  as  collateral  with 
anthority  to  collect  and  apply,  and  also 
in  the  case  of  a  mortgage  of  property 
with  power  of  sale.  The  courts  say  that 
in  cases  like  these  the  payment  is  not 
made  by  an  intermeddling  stranger,  but 
by  one  who  has  been,  by  the  act  of  the 
promisor,  made  his  agent  to  do  the  iden- 
tical tiling  which  he  performed.  Under 
these  circumstances  the  payment  is  nut 
regarded  as  an  involuntary  one,  but  one 
made  in  obedience  to  the  direction  of  the 
payor,  given  when  he  entered  into  the  ob- 
ligation. Whipple  v.  Blackington,  97  Mass. 
47(t;  Bender  v.  Markle.  87  Mo.  App.  234; 
Porter  v.  Blood,  5  Pick.  53;  Taylor  v.  Fos- 
ter, 132  Mass.  SO;  Sornberger  v.  Lee,  14 
Neb.193,15  N.  W.Rep.345;  Haven  v.  Hath- 
away, 2UMe.  345. 

We  are  driven  in  the  prasent  case  to  no 
such  extreme  position.  To  uphold  a  re- 
covery it  is  only  necessary  to  decide  that 
where  the  payment  is  made  by  the  appli- 
cation ot  the  proceeds  of  the  sale  of  collat- 
erals, and  this  has  been  done  by  un  agent 
authorized  to  do  this  particular  thing,  It 
raises  in  the  law  a  promise  sufticient  to  re- 
move the  bar  of  the  statute,  it  it  be  made 
within  the  six  years  preceding  the  suit. 
All  these  things  concur  in  the  present  cat^e. 
By  an  instrument  in  writing  the  payor, 
Rowland,  expressly  constituted  Qreene  his 
agent,  and  clothed  him  with  authority  to 
sell  tlie  collaterals,  and  apply  the  pro- 
ceeds to  the  payment  of  the  note.  This 
was  done  in  exact  conformity  with  the 
authority  granted,  and  It  must  be  held  to 
be  such  a  voluntary  payment  as  will  take 
the  case  out  of  the  statute.  The  judg- 
ment of  the  court  l)elow  was  not  in  har- 
mony with  the  law  as  herein  declared, 
and  the  case  must  be  reversed  and  re- 
manded tor  a  new  triaL 


Rich  ▼.  Northwebtehn  Cattle  Co.  et  a/. 

{Snprtm/e  Cowrt  of  Kansas.    March  5, 1892.) 

Bcn-mos  on  Evidence  —  Harulbbs  ISkbob— Best 

AND  SeCONDABT  BviDENXE. 

1.  It  is  not  reversible  error  for  the  trial  ooutt 
to  admit  or  exclude  evidence  which  may  be  im- 
material, but  not  prejudiuial. 

3.  When  oral  evidence  bas  been  introduced 
concorning  the  purchase  of  a  school-land  certil- 
cate  b^  the  plainClS  from  a  defendant,  and  it  is 
established  by  tbe  cross-examination  of  the  de- 
fendant that  the  contract  for  such  purchase  ms 
in  writing,  it  is  error  for  the  trial  court,  upon 
proper  motion  bein^  made,  to  refuse  to  exclude 
all  oral  evidence  concerning  the  transaction,  aft- 
er such  written  contract  had  been  read  in  evi- 
dence. When  parties  have  committed  their  en- 
gagements to  paper,  the  law  presumes  that  the 
whole  contract  is  included  in  tbe  written  SKiee- 
munt. 
{Syllabus  by  Oreen,  G.) 

Commissioners'  decision.  Error  from 
district  court,  Cheyenne  county;  Louis 
K.  Pratt,  Judge. 

Suit  by  Max  Rich  against  the  North- 
western Cattle  Company,  Benjamin  Bird, 
and  J.  B.  Hundley  to  recover  a  certain 
school-land  certificate.  Judgment  for  de- 
fendants. Piaintitt  brings  error.  Re- 
versed. 

A/ora/n;?'*  Kester,  for  plaintiff  in  error. 
John  D.  Uuyes,  for  defendants  in  error. 

Green,  C.  Max  Rich  sued  the  North- 
■western  Cattle  Company,  Benjamin  Bird, 
and  J.  B.  Hundley  in  the  district  cunrt 
of  Cheyenne  county,  to  recover  a  certifi- 
cate calling  for  20  acres  of  school  laad 
which  ho  claimed  to  own,  under  an  agree- 
ment with  the  defendants  and  others,  at 
his  share  and  interest  In  section  36  of 
township  3,  in  raoge  38,  in  Cheyenne  coon- 
ty,  which  bad  been  purchased  for  the 
purpose  of  laying  out  a  town-site  by  a 
number  of  parties  who  were  incorporated 
as  the  Northwestern  Town-SiteCompany. 
It  seems  the  section  bad  been  bought  ot  a 
party  by  the  name  of  Bradshaw,  who 
had  previously  secured  it  from  the  stnte. 
One  hundred  and  sixty  acres  in  the  center 
of  tbe  section  were  platted  as  a  towc- 
site,  and  named  "Bird  City."  The  per- 
sons composing  the  company  were  A.  L. 
Burr,  D.  W.  Cave,  R.  M.  Pendarvis,  the 
Northwestern  Cattle  Company.  William 
H.  Dimmick,  and  the  plaintiff.  It  was  al- 
leged In  tbe  plaintiff's  petition  that  pre- 
vious to  the  organization  of  the  town 
company  it  was  agreed  that  the  unplat- 
ted portion  of  the  section  should  be  di- 
vided as  follows:  U.  W.  Cave  was  to 
have  the  undivided  one-fourth  ot  tbe  S.  W. 
J^  ot  the  8.  E.  ]i  ol  the  section.  A.  L.  Burr 
was  to  have  the  W.  Ji  ot  the  N.  W.  «,  and 
the  undivided  one-fourth  of  the  S.  W.  K  ot 
the  8.  E.  v.  R.  M.  Pendarvis  was  to  have 
the  E.  %  ot  the  ».  E.  \L  and  the  undiTide<1 
one-fourth  of  the  S.  vV.  %  of  the  S.  E. }». 
That  the  Northwestern  Cattle  Company 
was  to  have  the  E.  ^  of  tbe  N.  K.  %,  and 
the  undivided  one-tourth  of  the  S.  W.  J^ 
ot  the  S.  E.  )i.  That  the  plaintiff  was  to 
have  as  his  share  the  N.  E.  ^  ot  the  N.  W. 
%,  and  the  N.  W.  Jj[  of  the  N.  B.  \i.  It  was 
further  alleged  that,  with  the  consent  ot  all 
the  parties,  this  agreement  was  modified 
so  as  to  change  the  division  as  to  the 
piaintitt  and  the  cattle  company,  so  tbat 
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the  latter  alioald  hnvA  the  E.  ^  of  tbe  N. 
W.  %  of  the  N.  E.  %,  and  that  the  former 
Rhonid  hare  the  W.  %  of  the  N.  E.  %  of  the 
N.  E.  M,  of  the  sectiun.  That,  Immediately 
followiDK  thlR  last  agreement,  the  plaintiff 
went  into  posfleaelon  of  the  luHt  de8crll)eU 
fluhdiviBlon  nf  the  uection,  and  made  last- 
ing and  valnhle  improvements  thereon. 
The  defendant8  anRwernd,  admitting  the 
plalntiff'8  intereRt  in  the  land,  but  alleKcd 
that  in  the  early  part  of  the  year  18S7,  in 
consideration  of  $2,50<),  the  plaintiff  hr- 
Rigned  and  sold  to  Benjamin  Bird  all  o( 
bin  intereRt  in  the  land.  The  caRe  wan 
tried  to  the  court,  and  reRalted  in  a  judg- 
ment and  finding  in  favor  of  the  defend- 
ants. It  is  flrHt  rlnlmed  that  the  court 
erred  in  requiring  the  plaintiff  to  nnRwer 
the  question,  upon  crosB-examinntion, 
whether  or  not  other  members  of  tbe 
town  company  had  not  given  a  part  of 
their  land  to  the  railronil  company.  We 
do  not  think  this  was  material  error.  It 
was  alleged  that  the  plalntill  was  entitled 
to  20  acres  of  this  section.  The  defend- 
ants answered  that  whatever  interest  the 
plaintiff  had  had  been  sold.  While  it  may 
have  been  wholly  Imniaterlal,  it  was  not 
prejudicial.  It  is  next  urged  that  the 
court  erred  In  refusing  to  allow  the  plain- 
tiff to  answer  the  question:  "What  was 
the  value  of  this  twenty  acres  at  the  time 
he  agreed  to  assign  It  over?"  and  the 
further  Question:  "Whnt  is  the  value  of 
the  land  nowT"  We  do  not  see  how  the 
vaiae  of  the  land  became  important  or 
material.  The  only  material  question 
was  whether  the  piaintlH  had  sold  his  in- 
terest In  the  land,  and  evidence  as  to  its 
value  would  throw  no  light  upon  that 
question.  It  is  next  insisted  that  tbe 
court  erred  in  refusing  to  strilce  out  all  of 
the  oral  evidence  given  by  the  defendant 
Bird  In  regard  to  the  purchase  of  the  land 
from  the  plaintiff,  when  it  was  discloseil 
in  the  evidence  that  the  contract  was  in 
"'riting.  ThiH  is  the  most  serious  ques- 
lion  in  the  case.  It  was  admitted  that 
the  plaintiff  was  entitled  to  (50  acres  of  tbe 
nnplattPd  portion  of  the  section.  It  was 
alleged  in  the  answer  that  the  defendant 
Benjamin  Bird  bought  such  interest,  and 
paid  him  therefor  the  sum  of  J2,300.  The 
evidence  of  Bird,  in  the  first  instance, 
was  to  the  effect  that  the  contract  for  the 
purchase  of  the  plaintiff's  interest  was 
verbal;  bnt  when  his  attention  was  called 
to  the  fact,  upon  cross-examination,  that 
there  was  a  written  contract,  and  it  was 
exhibited,  he  acitnowlodged  that  it  was 
the  contract.  He  said:  "That  is  my  slg- 
natnre,  and  that  is  the  contract.  It  Is  in 
accordance  with  what  I  have  stated.  I 
made  him  sign  the  contract  before  I  sent 
tbe  sight  draft."  When  asked  If  all  the 
land  he  purchased  was  Included  in  that 
contract,  he  answeretl:  "I  suppose  so,  If 
It  was  written  at  that  time.  It  might 
have  been  written  before  that;  I  don't 
know."  The  only  explanation  he  made 
when  the  written  contract  was  read  in 
evidence  was  that  he  had  the  other  40  al- 
ready, but  made  no  statement  as  to  when 
he  bad  purchased  It.  There  was  no  evi- 
dence as  to  any  other  purchase  or  other 
consideration  paid  than  the  $2,500  alleged 
in  tbe  contract,  and  stated  by  the  plain- 


tllf  and  defendant  Bird ;  so  that  It  seems 
from  the  evidence  that  tbe  only  considera- 
tion paid  was  the  one  mentioned  in  the 
written  contract.  II  this  be  true,  we  are 
of  the  opinion  that  the  court  erred  in  re- 
fusing to  exclude  the  oral  evidence  con- 
cerning the  purchase.  If  there  was  a  mis- 
take in  the  written  contract,  it  should  be 
reformed  to  correspond  with  the  true  in- 
tent and  meaning  of  the  parties.  But  it 
was  clearly  incompetent  to  admit  the 
written  contract  as  tbe  agreement  of  the 
parties  concerning  the  sale  of  the  certifi- 
cate of  purchase  in  question,  and  then  re- 
fuse to  exclude  the  oral  evidence  in  rela- 
tion to  the  same  transaction.  Willard  v. 
Ostrander,  46  Kan.  601,  26  Pac.  Kep.  1017. 
It  is  recommended  that  the  judgment  of 
the  district  conrt  i>e  reversed,  and  that  a 
new  trial  be  granted. 

Prr  Curiam.    It  Is  so  ordered;  all  tbe 
Justices  concurring. 


OiTT  OF  AtCHIBOH  V.   LbU. 

(Supreme  Court  of  Kaiuias.    March  S,  1803.) 

MuKiciPAi.  CoRPORATioss— Street  I-wfrovemekts 
-Warrants— LiABiLiTT. 
Whnro  a  city  of  the  first  class  contracts 
for  curbiiii;  and  Ruitcring  a  street,  and  issues  its 
warrants  to  ttie  contractlbr  In  payment  therefor, 
tbe  city  is  primarily  liable  to  the  contractor  on 
said  warrants,  and,  to  reimburse  itself,  must 
levy  and  collect  an  assessment  against  tbe  prop- 
erty liable  tberefor. 

(Hyllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Atchison  county;  W.  D. 
GiLBRKT,  Judge. 

Action  by  Jacob  Leu  against  tbe  city  of 
Atchison  to  recover  on  a  certain  warrant 
Issued  by  defendant.  Verdict  and  judg- 
ment for  plaintiff.  New  trial  denied.  De- 
fendant brings  error.    Aftlrmed. 

W.  D.  Gilbert,  lor  plaintiff  in  error.  H. 
M.  Jackson,  for  defendant  in  error. 

Strand,  C.  This  was  an  action  on  a  cer- 
tain warrant  of  the  city  of  Atchison,  is- 
sued to  Thomas  M.  Hacket.or  bearer,and 
sold  and  transferred  by  said  Hacket  to 
the  plaintiff  below,  Jacob  Leu.  iSald  war- 
rant waR.  issued  to  Hacket  In  part  pay- 
ment tor  work  done  by  him  in  curbing 
and  guttering  Fourth  street,  from  Park 
street  to  Q  street,  in  the  city  of  Atchison. 
The  petition  set  out  tbe  issuing  of  tbe 
warrant  to  Hacket,  tbe  assignment  there- 
of by  Hacket  to  the  plaintiff,  the  levy  of 
tbe  assessment  upon  the  property,  its 
extension  upon  the  tax-roll  of  Atchison 
connty,  its  payment  to  the  treasurer  of 
said  county  April  6, 1884,  and  the  presenta- 
tion of  said  warrant  by  Leu  to  the  treas- 
urer of  the  city  of  Atchison  for  payment 
Angnst  17,  1886,  and  his  refusal  to  pay. 
Tbe  city  filed  a  motion  asking  the  court 
to  require  tbe  plaintiff  to  make  bis  peti- 
tion more  definite  and  certain.  This  mo- 
tion was  overruled.  An  answer  was  then 
filed,  setting  up  the  statute  of  limitations 
as  a  bar,  and  also  alleging  that  no  part 
of  tbe  money  said  to  have  been  collected 
by  tbe  connty  treasurer  as  a  special  as- 
sessment for  the  work  done  by  Hacket 
bad  ever  been  paid  over  by  tbe  county  to 
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the  city  treasnrer.  Reply  was  filed,  deny- 
Ing  new  matter  in  the  answer.  When  the 
case  came  on  tor  trial,  the  city  objected  to 
the  reception  of  any  evidence  nnder  the 
petition  in  the  case,  for  the  reason  that  it 
did  not  state  any  cause  of  action.  This 
objection  was  overruled.  Plaintiff  below 
then  Introduced  his  evidence,  and  rested, 
whereupon  the  city  demurred  to  the  evi- 
dence, which  demurrer  was  overruled. 
The  city  presented  no  evidence,  and  the 
'sourt  directed  a  verdict  for  Leu.  Motion 
ior  new  trial  was  argued  and  overruled. 

There  is  really  but  one  question  in  this 
case.  It  waR  raised  In  divei-s  ways,  but  It  is 
the  same  question  after  all,  whether  raised 
by  the  motion  to  the  petition,  objection 
to  the  evidence  under  tlie  petition,  or  de- 
murrer to  the  evidence  of  the  plaintiff  on 
the  trial.  The  question  la,  was  the  city 
liable  in  this  case,  without  a  showing  nn 
the  part  ol  the  plaintiff  below  that  the 
money  paid  to  the  county  treasurer  on 
the  special  assessment  for  the  work  done 
by  Hacket,  and  for  which  the  warrant 
was  issued  to  him,  was  ever  turned  over 
by  tbe  county  treasurer  to  the  city  ?  It  is 
admitted  that,  if  the  money  collected  on 
such  assessment  reached  the  city  treasury, 
the  city  is  liable,  and  that  the  plea  of  the 
statute  of  limitations  Is  eliminated  from 
the  case.  Tbe  admissions  and  evidence 
show  that  Hacket  guttered  and  curbed 
Fonrth  street  from  Park  to  Q  street,  in 
the  city  of  Atchison;  that  the  warrant 
sued  on  in  this  case  was  regularly  Issued 
to  bim  as  part  payment  therefor;  that  he 
transferred  the  same  to  the  plaintiff  be- 
low, Jacob  Leu;  that  an  assessment  was 
made  to  pay  fur  said  work  upon  the  prop- 
erty liable  therefor,  which  assessment  was 
paid  tu  the  county  treasurer  April  5, 1884; 
that,  on  several  different  occasions,  I.«u 
called  on  the  Haid  treasurer  with  bis  war- 
rant, to  get  the  money  thereon,  and  pay- 
ment to  him  was  refused.  lie  then  pre- 
sented his  warrant  to  the  city  treasurer, 
and  demanded  payment,  which  was  also 
refused.  We  think  these  focts  render  the 
city  liable.  The  city  bad  the  power  to  get 
the  money  from  the  county  treasurer.  It, 
in  all  likelihood,  could  have  got  the  money 
by  asking  for  it.  If  not.  it  could  certain- 
ly have  got  it  by  proper  proceedings  at 
law.  Leu  could  not  get  the  money  out  ol 
the  county  treasury.  There  is  no  process 
of  law  whereby  he  could  have  got  it.  Us 
had  no  claim  against  the  county,  but  tbe 
city  had  a  claim  against  the  county  for 
the  money.  It  was  made  the  duty,  by 
statute,  tor  the  treasurer  of  the  county  to 
pay  such  fund  over  t(j  the  city.  And,  it 
he  did  not  do  so,  it  was  the  duty  of  the 
city  to  compel  him  to  pay  It  over.  The 
money  having  been  paid  to  the  county 
treasurer,  and  it  being  the  duty  of  the  cit.v 
to  see  that  such  fund  was  paid  into  its 
treasury  by  the  county  treasurer,  the  city 
was  liable  to  Leu  on  its  warrant,  wheth- 
er it  got  such  money  from  the  county 
treasurer  or  not.  Tbe  money  was  paid  in- 
to the  treasur.v  of  the  county  April  5, 1884. 
Leu  presented  bis  warrant  to  the  city 
treasurer,  and  demanded  payment  Au- 
gust 17, 1886.  Nearly  two  years  and  a  half 
elapsed  after  the  money  was  paid  Into  tbe 
fioonty  treasury  before  Lea  presented  his 


warrant  to  the  city  for  payment,  and 
|)ayment  was  refused  for  the  reason  that 
the  money  to  pay  it  was  not  in  tbe  treas- 
ury. If  the  money  was  not  in  the  city 
treasury  at  that  time,  it  should  have  been. 
Tbe  city  could  not  neglect  for  more  than 
two  years  Its  duty  to  get  tbe  money  out 
of  the  county  treasury,  and  still  Justify  its 
refusal  to  pay  upon  the  ground  that  it 
did  not  have  the  money  in  the  treasnry  to 
pay  tbe  warrant.  In  tbe  case  of  City  of 
Leavenworth  v.  Mills,  6  Kan.  288,  it  is 
snid:  "The  lot-owners  are  never  directly 
or  primarily  liable  to  tbe  contractor  for 
grading  dune  by  him.  They  are  liable  to 
the  city  only,  and  the  city  is  primarily  lia- 
ble to  tbe  contractor.  When  tbe  city 
fails  to  provide  any  means  for  collecting 
the  value  of  the  gradingfrom  the  lot-own- 
ers, and  paying  tbe  same  to  the  contract- 
or, it  leaves  the  contractor  without  any 
possible  means  of  ever  obtaining  compen- 
sation tor  his  services,  except  by  suing  the 
city.  The  city  is  liable  to  him;  and  tbe 
only  way  by  which  the  city  can  relieve 
itself  from  such  liability  to  the  contractor 
is  by  levying  a  legal  tax.*^  We  think  tbe 
logic  of  this  case  is  that  the  city  shall  be 
primarily  liable  to  the  contractor,  and 
that  it  shall  reimburse  Itself  by  levying 
and  collecting  a  tax  for  tbe  work  from  the 
property  liable  therefor.  This  case  not 
only  requires  tbe  city  to  collect  the  tax, 
but  to  pay  it  to  the  contractors.  Tbe 
contractor  is  no  better  off  after  the  city 
has  made  the  assessment,  and  the  tax  is 
paid  over  to  the  county  treasurer,  than  be- 
fore this  is  done,  if  be  cannot  luok  to  the 
city  for  his  pay,  because  he  has  no  means 
b.y  which  he  can  get  the  muney  collected 
to  pay  his  claim  out  of  the  county  tieaa- 
ury.  In  City  of  Wyandotte  v.  Ziertz,  21 
Kan.  661,  the  oonrt  says.  "The  provision 
of  the  statute  requiring  the  assessment 
to  be  made  against  the  abutting  property 
relates  to  the  ultimate  liability  therefor, 
fur  tbe  purpose  of  raising  a  fund  to  reim- 
burse said  cit.v  fur  the  amount  paid  for 
such  improvements,  and  is  a  question  en- 
tirely between  the  city  and  the  lot-owner, 
and  with  which  the  contractor  or  his  as- 
signs having  nothing  to  do,  and  in  which 
he  has  no  right  or  interest;  that  the  city 
is  primarily  liable  for  the  making  of  said 
improvements,  (City  of  Leavenworth  v. 
Mills,  6  Kan.  298,)  and,  having  executed 
its  contract  to  pay  at  a  speclHed  time,  is 
bound  topayat  cucb  time,  witboutregard 
tothequestiunuf  the  collection  of  tbe  taxes 
assessed  fur  the  purpose  of  meeting  such 
demand."  So,  in  this  case,  we  think  the 
city  is  primarily  liable,  and  must  pay, 
whether  or  not  it  has  recovered  the  mon- 
ey paid  over  to  the  county  treasorer  to 
reimburse  said  city  for  its  payment  on  the 
warrant  for  said  work.  We  do  not  tbink 
the  case  of  Casey  v.  City  of  Leavenworth, 
17  Kan.  189,  cited  by  plaintiff  in  error,  is 
authority  in  this  case.  In  that  case  tbe 
contractors  agreed  to  look  to  a  special 
levy  for  their  pay.  That  case  is  decided 
upon  the  special  circumstances  of  that 
case,  and  Is  distinguished  from  the  case  o^ 
City  of  Leavenworth  v.  Mills,  6  Kan.  2**. 
In  this  case  it  is  not  certain  that  the  city 
had  not  received  the  money  in  question 
from  the  county  treasurer.    The  city  al 
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tempted  to  show  tliat  it  bad  n«ver  re- 
leived  it  from  tbe  county;  hot  from  tlie 
vvhivnre  on  that  Rubject,  gbowing  tlio 
inethoil  of  dolDK  bupineiiH  between  tiie 
city  treasurer  and  the  county  treas- 
nrer,  we  do  not  see  how  tbe  city  treas- 
urer can  tell  whether  he  ever  received 
the  particular  fnud  collected  to  pay  tbe 
warrant  sned  on  or  not.  He  received 
from  the  county  troaeurer  large  Bums  of 
inuDpy  after  the  fund  arlslDK  from  the  as- 
t^eHKtnent  to  pay  for  the  work  represented 
in  part  by  the  warrant  sued  on  was  paid 
Into  tne  county  treanury,  and  all  the  city 
iiTimnrer  knows  about  the  character  of 
tlie  money  ho  received  la  what  the  county 
treiiKurer  told  him.  He  never  received 
liny  information  from  the  city  clerk,  whof>e 
<li)!y  it  was  to  take  triplicate  receipts 
with  the  county  treasurer  for  tbe  money 
Iiaid  by  said  treannrer  into  tbe  city  treas- 
nry.  We  think  the  Judgment  ol  tbe  dta- 
iru-t  court  should  be  affirmed. 

Prk Curiam.    It  Is  so  ordered;  all  tbe 
]u!)tiL'cs  eoacarring. 


Bdri-ixoton  Ins,  Co.  v.  Ross. 
(Supreme  Court  of  Kantaa.    Haroh  5, 1892. ) 

Action  ox  Inscra^ice  Polict — Proofs  of  Lobs — 
Pi.BAiiiNO  AND  PaooF— Nonsuit. 
In  au  action  on  an  Insurance  policy  tn  recov- 
er a  loss    by  lire,  tbe   plaintiff   must  aver   and 
jirove  tbat  proofs  of  loss  were   furnished  williin 
the  time  required  by  the  terms  of  tbe  policy,  or 
ihjt  tlie  condition  requiring  such  proofs  bas  been 
tvaived  by  tbe  company ;  and  if  at  tbe  trial  there 
ii  a  total  failure  to  prove   either  that  tbe  proofs 
w.:re  (inly  made,  or  that  they  were  waived,  it  is 
tbd  duty  of  tbe  trial  court  to  soatain  a  demurrer 
to  the  evidence  and  dismiss  tbe  action. 
{!iyU(U)U8  by  Simp»on,  C.) 

CommissionerB'  dpclsion.  Error  from 
diHtrict  court,  Dickinson  county  -  M.  B. 
Nn-ii()i.8ox,  liudge. 

Action  by  Daniel  M.  Rosa  against  tbe 
BurliuRtoD  Insurance  Company  on  a  pol- 
icy of  insurance.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

Qiiinton  &  Quiuton,iov  plaintiff  in  error. 
K.  X.  Smith  and  B.  C.  Cranston,  for  de- 
fendant in  error. 

Simpson.  C.  Action  by  Ross  against  tbe 
iDBurance  company  to  recover  on  n  policy 
of  loeu  occai^ioned  by  a  fire.  The  fire  oc- 
curred on  tbe  18tb  day  of  July,  1K87,  and 
a  dwelling-bouse  and  all  tbe  household 
furniture  were  totally  destroyed.  The  pe- 
tition alleges  loss,  and  further  avers 
"that  he  promptly  notified  the  said  de- 
fendant company  of  his  loss,  and  proffered 
proof  of  loHB  by  the  fire  aforesaid."  This 
Is  all  tbe  allegation  with  reference  to 
proof  of  loss,  the  petition  containing  no 
tCenerul  averment  that  tbe  terms  and  con- 
ditions of  the  policy  had  been  performed 
and  complied  with.  The  third  defense  of 
the  insumnce  company  alleges  "that 
no  proof  of  any  loss  sustained  by  said 
plaintiff  was  ever  made  to  this  defendant, 
as  required  by  the  policy  set  forth  In  the 
petition,"  Tbe  plaintiff,  replying  to  tbe 
third  defense,  says  "that  after  tlie  fire, 
and  before  tbe  bringing  of  this  suit,  the 
said  delendant  denied  ail.  liability  lor  loss. 


tinder  said  policy. "  At  tbe  trial  tb«  plain- 
tiff testified  as  follows:  "Now,  Mr.  Ross, 
what  did  you  do  in  regard  to  tbe  insur- 
ance on  this  policy?  After  tbe  fire,  what 
did  you  do  then?  Answer.  I  notliied  the 
company.  Question.  Notltied  the  com- 
pany? A.  Yes,  sir,  Q.  How  did  you  no- 
tify tiie  company?  A.  By  letter,  Q.  Did 
you  receive  an  answer?  A.  Yea,  sir.  Q, 
I  will  ask  you  If  that  is  tbe  answer  you 
received  from  tbe  company.  (letter 
banded  witnesa,  and  marked  '  Exhibit  A' 
by  tbe  court.)  A.  Yea,  sir;  that  is  their 
reply.  Q.  After  receiving  this  letter,  what 
occurred  with  regard  to  tbe  payment  or 
adjustment  of  tbe  loss?  A,  Well,  some 
time  afterwards  they  sent  tlielr  adjuster 
there,  Q,  What  occurred?  A,  Ue  came 
there,  and  looke<1  over  tbe  loss  a  little. 
Q.  Who  is  the  adjuster?  A.  Mr.  Egglea- 
ton,  from  Topeka.  Q.  Do  you  know 
where  Mr,  Eggleston  is?  A.  Yes,  sir.  Q. 
Is  this  the  gentleman  sitting  there?  A. 
Yes,  sir,  (Witoess  identides  a  gentleman 
named  Eggleston,)  Q.  Now  what  did  be 
do?  A,  He  looked  at  tbe  house  a  little, 
and  asked  a  few  questions  about  it.  Q. 
What  about?  A.  How  it  got  alire.  Q. 
What  did  you  tell  him?  A,  I  told  him  it 
was  from  the  flue,  so  far  as  I  knew.  Q. 
from  the  flue  of  the  house?  A.  Yes,  sir; 
from  the  flue  of  the  house,  Q.  What  else 
occurred?  A.  Then  he  asked  me  about 
some  Indebtedness  on  the  place.  Q.  Well, 
what  else?  A.  He  wanted  to  know  how 
much  indebtedness  there  was  on  the  place 
at  the  time.  Q.  What  did  you  tell  him? 
A.  I  told  him  there  was  thirteen  hundred 
dollars.  Q.  Did  he  offer  to  adjust  the 
loss?  A,  No.  air,  Q.  What  did  he  say? 
A.  He  said  be  wanted  receipts  of  all 
moneys  I  bad  paid  on  the  notes.  Q,  On 
this  mortgage?  A.  Yes.  sir,  Q,  Did  you 
furnish  them  to  him?  A.  I  did,  but  not 
at  that  time.  Q.  When  did  you?  A,  In 
the  course  of  a  few  days;  I  can't  say  bow 
long,  exactly.  Q.  Did  you  furnish  him 
auy  receipts  at  tbat  time?  A.  Yes,  sir; 
I  showed  them  to  bim.  They  were  not 
all  there;  some  of  them  had  been  de- 
strnyed  by  Are.  Q,  Now,  I  will  ask  you  if 
he  said  anything  about  the  amount  of  in- 
surance on  the  place  at  the  time  the  insur- 
ance was  taken.  A.  He  did  not.  Q.  Did 
he  make  any  objections  to  paying  the  loss 
at  that  time?  A.  Didn't;  didn't  say 
whether  he  would  pay  it  or  not.  Q. 
What  next  occurred?  A.  We  asked  for 
blanks.  Q.  Who  did  ,voa  ask  tor  blanks? 
A.  I  sent  and  asked  for  them,  Q.  You 
may  go  ahead.  What  did  yon  do  next? 
A.  Why,  I  asked  for  blanks.  Q,  How? 
A.  By  letter.  Q.  Did  you  receive  any  re- 
ply? A.  No,  sir,  not  about  the  blanks; 
they  never  mentioned  it.  Q.  What  was 
the  next  thing  done?  A,  I  think  I  asked 
them  for  blanks  three  or  four  times  in 
different  letters.  They  didn't  say  wheth- 
er they  would  send  them,  or  whether  they 
would  not.  Q,  Now,  when  was  tbe  next 
communication  you  received  from  the 
company  or  from  their  agents?  A.  The 
next  was,  I  believe,  when  they  asked 
about  the  notes.  Q,  About  tbenotes?  A, 
Yes,  sir.  Q,  Have  you  that  communica- 
tion? A.  No,  sir.  Q.  Why  haven't  yoa 
got  that?    A.  Tbey   wanted  an   ausyrer 
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on  the  back  part  of  the  letter  they  wrote 
roe,  and  I  wrote  It  on  It  and  sent  it  in. 
Q.  Ton  returned  it  to  them?  A.  Yes.  sir. 
Q.  Well,  what  was  next  done?  A.  I  be- 
lieve that  was  all  that  was  written  until 
the  last  letter  came,  when  they  said  they 
would  not  pay  the  loss.  Q.  I  will  ask 
you,  Mr.  Ross,  if  yoo  received  this  letter 
from  the  company.  A.  Yes,  sir.  Q.  I 
will  ask  yon,  Mr.  Ross,  if  yon  received 
any  communication  from  Mr.  EgRleston. 
A.  Yes,  sir.  (Letter  offered  in  evidence.) 
Q.  I  will  ask  yoo,  Mr.  Robs,  if  that  letter 
was  received  in  this  envelope,  and  in  re- 
ply to  the  letter  you  forwarded.  A.  Yes, 
sir;  It  was.  Q.  Where  did  you  receive  it? 
A.  At  Abilene.  Q.  Whereabouts  at  Abi- 
lene? A.  Post-office,  Abilene.  (Letter 
marked  'Exhibit  B'  by  the  court,  and 
offered  in  evidence.)  Q.  I  understand 
yon  to  say,  Mr.  Ross,  yon  received  this 
letter  through  the  mail?  A.  Yes,  sir.  Q. 
Mr.  Ross,  did  you  receive  that  letter  In 
that  envelope?  A.  I  did;  yes,  sir.  Q. 
Do  you  know  why  it  was  written?  Did 
you  write  a  letter  prior  to  that  time 
to  the  company?  A.  Yes,  sir.  Q.  Is  that 
a  letter  in  answer  to  your  letter?  I 
will  ask  you,  Mr.  Ross,  to  state  what  this 
is.  A.  Well,  we  wrote  to  the  general  ad- 
juster. He  seemed  to  be  a  good  while  in 
comlnac.  It  is  a  card  from  the  adjuster. 
Q.  How  did  yon  receive  it?  A.  Thron^^h 
the  poHt-offlce.  Q.  By  mall?  A.  No,  sir. 
Q.  I  will  ask  you  what  that  card  is. 
Where  did  you  receive  it?  A.  At  Abilene, 
through  the  mail.  Q.  Is  it  a  communica- 
tion received  by  yourself  in  reply  to  any 
letter  you  addrcHsed  to  any  one?  A.  Yes, 
sir;  it  is  about  the  note.  Q.  Do  you 
know,  Mr.  Ross,  whether  Mr.  Bggleston 
Is  adjuster  of  the  company  in  this  state, 
or  was  at  that  time?  A.  Yen,  sir;  I  do. 
Q.  How  do  you  know  it?  A.  He  told  rae 
BO  when  he  was  oat  here.  Q.  Did  you 
have  any  communication— the  first  letter 
Introduced  here  as  Sept.  17tb,  to  which 
this  letter  is  a  reply,  and,  in  which  the 
president  of  the  company  says, '  our  Mr. 
Eggleston.'  Where  did  Mr.  Eggleston 
reside  at  that  time?  A.  Topeka.  Q.  Did 
you  have  any  communication  with  him 
before  became  to  your  pi  ace?  A.  Yes,  sir. 
Q.  Are  these  the  letters  in  reply  to  those 
you  wrote?  A.  They  are."  The  plaintiff 
called  Eggleston  as  a  witness,  who  testi- 
fied as  follows:  "Question.  What  is  your 
occupation?  Answer,  lam  an  insurance 
adjuster.  Q.  Where  do  you  reside?  A.  In 
September,  1887,  I  had  no  particular  resi- 
dence. My  property  Is  In  Topeka,  my 
child  is  in  Burlington,  and  my  wife  is  an 
Invalid  at  the  sea-phore.  Q.  Where  was 
your  residence  as  an  adjuster?  A.  In 
the  field.  Q.  Where  did  your  company 
generally  address  y.iur  letters?  A.  At 
different  points.  Q.  Did  you  adjust  for 
the  state  of  Kansas  for  the  Burlington  In- 
surance Co.  for  the  year  1887?  A.  Yes, 
sir.  Q.  Was  this  matter  referred  to  you  ? 
A.  Yes,  sir;  the  papers  were  sent  to  me 
for  investigation.  Q.  Did  you  write  those 
two  cards?  (Exhibits  C  and  D.)  A. 
Yes,  sir.  Cross-examination:  Question. 
Yon  say  yon  are  the  adjuster  of  the  com- 
pany? Answer.  Yes,  sir.  Q.  What  were 
your  duties  as  adjvster?    A.  To  Investi- 


gate losses.  Q.  What  was  your  antbori- 
ty  as  adjuster  ot  the  company?  A.  My 
authority  was  to  investigate  losses.  Q. 
What  else?  A.  Why,  sometimes  to  make 
out  proofs,  if  in  my  opinion  I  deemed  the 
company  liable.  If  not,  to  do  nothing  to 
waive  any  of  the  conditions  of  the  policy, 
to  so  state  to  the  party,  and  refer  bim  to 
the  conditions  ot  bis  policy;  not  to  either 
admit  or  deny  the  liability,  as  I  have  no 
such  authority.  Q.  Did  you  have  any 
authority  to  waive  the  conditions  In  this 
policy?  A.  No,  sir;  I  have  strict  orders 
to  refer  the  man  to  his  policy, — tbe  condi- 
tions In  it.  Redirect  examination:  Ques- 
tion. Yonr  duty  was  to  make  ont  proofs 
of  loss  for  tbe  policy-holder?  Answer. 
Yes,  sir;  If  in  my  opinion  the  company 
was  liable.  Q.  Doing  that  all  tbe  time? 
A.  Moat  all  of  tbe  time.  Q.  Moat  of  tbe 
time?  A.  I  think  most  of  the  time;  at 
least,  the  greater  portion  of  my  time. " 

Exhibits  A,  B,  C,  and  D  are  as  follows: 
Exhibit  A:  "Loss  Department,  Home 
Office,  Burlington  Insurance  Co.  Organ- 
ised 1860.  John  O.  Miller,  Pros,  and  Gen'l 
Mgr.  Jacob  Alter,  Secretary.  (ClBim  So. 
802.)  Burlington,  Iowa.  July  21,  1887. 
Daniel  M.  Ross,  Esq.,  Abilene,  Kan. — Dear 
Sir:  Your  favor  of  tbe  19th,  reporting 
loss  by  fire.  Is  received.  We  have  referred 
tbe  matter  to  our  general  adjuster  at 
Topeka,  who  will  give  It  attention  as  soon 
as  he  can  so  arrange.  Yours,  truly,  Jobn 
G.MiLi-EH,  President."  Exhibit B:  "Office 
of  Burlington  Insurance  ("o.  Organised 
1860.  Cash  Capital,  9200.000.  John  G. 
Miller,  Pres.  and  Gen.  Mgr.  Jacob  Alter, 
Secretary.  (Stenographic  letter.)  [Copy.] 
Burlington.  Iowa,  Sep.  17,  1887.  Daniel 
M.  Ross,  Esq.,  Abilene,  Kan.— Dear  Sir: 
Replying  to  your  letters  addressed  to  our 
Mr.  Eggleston,  would  say  that,  after  a 
careful  consideration  of  thn  matter,  we 
must  decline  to  entertain  any  claim,  be- 
cause of  false  warranties  In  obtaining  the 
Insurance.  It  Is  our  wish  to  pay  all  hon- 
est claims  in  full,  but  where  a  person  mis- 
represents matters,  as  you  have  done,  we 
shall  rely  on  our  legal  rights  under  tbe 
contract.  Without  waiving  any  of  our 
rights  under  the  contract,  we  remain, 
yours,  truly,  [Signed]  John  O.  Millek, 
President."  Exhibit  C:  "Topeka,  Kas., 
August  1,1887.  Daniel  M.  Ross.  Abilene, 
Kas.— Dear  Sir:  lam  very  busy,  but  I 
hope  to  adjust  yonr  loss  most  any  day 
within  the  next  ten  days.  Don't  fret.  I 
will  get  to  you  as  soon  as  I  can.  Yours, 
Seth  EoobESTON. "  Exhibit  D:  "Marion, 
Kas.,  August  30,  1887.  Daniel  M.  Ross, 
Abilene,  Kas.— Dear  Sir:  When  you  give 
roe  answers  to  the  questions  on  the  back 
of  the  letter  I  wrote  to  you,  I  can't  act 
understanding  all  the  circumstances  nntil 
you  do.  Until  you  do,  without  waiving 
any  of  my  company's  rights  under  this 
policy,  I  remain,  yonre,  truly,  Sfsra  Eo- 
oi.ESTON,  Topeka,  Kas." 

1.  By  any  fair  construction  of  the  plead- 
ings It  Is  not  alleged  that  proofs  ot  loss 
were  made  or  waived  within  the  time  re- 
qnlred  by  the  policy  that  they  should  be 
furnished.  The  allegation  In  the  reply, 
that  "after  the  fire,  and  before  tbe  com- 
mencement of  this  action,  the  defendant 
denied  all  liability  (or  loss  under  said  pol 
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Icy,"l8  not  deflntteenonsrh.  To  be  etfect- 
oal  they  must  liave  alleged  denial  of  liabil- 
ity before  tbe  time  In  which  proofs  uf 
loas  are  to  be  f  arnisbed  by  the  terms  uf 
the  pulley  bad  expired.  At  the  trial  the 
dpfeudant  in  error  failed  to  prove  either 
that  he  made  proofs  of  loss  within  the 
time  so  required,  or  that  tbe  same  was 
waived  by  denial  of  liability  or  otherwise. 
The  evidence  established  that  the  first 
denial  of  liability  was  made  by  letter  from 
tbe  president  of  the  company,  of  date  Sep- 
tember 17,  ] 887,  and  the  Are  occurred  on 
the  18th  of  July  of  the  same  yenr.  The  de- 
nial was  made  after  tbe  60  days  had  ex- 
pired within  which  proofs  could  be  made. 
The  plaintiff  In  error,  tbe  insurance  com- 
pany, demurred  to  the  evidence  because  no 
cause  of  action  was  proved,  and  this  de- 
murrer was  overruled,  and  Judgment 
rendered  for  the  amount  of  the  loss.  The 
overrulinsr  of  the  demurrer  was  error  for 
which  the  cause  must  be  reversed.  There 
was  no  evidence  offered  at  the  trial  that 
proved,  or  tended  to  prove,  that  proofs  of 
loss  had  been  made,  or  that  they  had  been 
waived.  There  was  a  total  failure  uf 
proof  on  a  necessary  and  vital  fact,  ma- 
terial to  the  recovery.  If  there  was  any 
evidence  in  this  record  which,  by  the  most 
liberal  construction,  could  be  held  to  be  a 
waiver  by  the  company  of  that  condition 
of  the  policy  that  required  proofs  of  loss 
to  be  made  within  a  specified  time,  we 
have  failed  to  find  it.  It  may  be  that  tbe 
company  pla.yed  with  the  assured;  yet 
be  ou$;ht  to  bare  performed  this  condition 
while  it  was  In  his  power  to  do  so.  Yet 
■we  cannot  say  from  the  i-ecord  presented 
that  he  was  misled  by  anything  the  com- 
pany, by  Its  ageuts,  said  or  did,  because, 
if  we  coold.  we  would  bold  that  tbe  com- 
pany bad  waived  the  condition  as  to 
proofs  of  loss.  It  is  idle  to  cite  authori- 
ties to  the  proposition  that,  in  actions  of 
this  character,  it  is  necessary  to  a  recov- 
ery that  the  terms  and  conditions  uf  the 
policy  with  regard  tu  proofs  of  loss  must 
be  shown  to  have  been  substantially  com- 
piled with,  or  that  snrh  conditions  had 
been  waived  in  some  manner  recognized 
by  the  law  as  safiicient  for  that  purpose. 
Without  commenting  on  the  pleadings, 
we  say  again  that  at  the  trial  there  was 
a  total  failure  of  proof  on  a  fact  material 
for  the  recovery,  and,  because  of  this,  the 
demurrer  to  the  evideufe  ought  to  have 
been  sustained,  and  the  action  dismissed. 
We  recommend  that  the  judgment  be  re- 
versed, and  the  cause  remanded  with  in- 
structions to  proceed  in  accordance  with 
this  opinion. 

Pkr  CcniAM.    It  is  BO  ordered;  all  the 
justices  concurring. 


Alfrkd  et  ah  v.  Bank  op  Hazelton. 

{Supreme  Court  of  Kansas.    March  S,  1899.) 

FORECLOSl'KB  SlLB — APPRAISEMENT — BUFFICIENCT. 

An  appraisement  of  real  estate  proposed 
to  be  sold  under  the  provisions  of  section  453  of 
the  Uivil  Code  must  be  made  upon  actual  view 
bad  subsequent  to  the  time  the  appraisers  are 
called  and  sworn,  and  an  appraisement  made 
based  only  on  a  view  had  before  the  appraisers 
have  been  duly  qualified  is  insuflScient. 
{.SyUalms  by  the  Court.) 


Error  from  district  court.  Barber  eoan- 
ty;  C.  W.  EI.U8,  Judge. 

The  Bank  of  Hazelton  recovered  judg- 
ment against  W.  C.  Alfred  and  Mary  L. 
Alfred  in  a  suit  to  foreclose  a  mortgage. 
After  sale  of  tbe  land  defendants  moved 
to  set  tbe  sale  aside.  The  motion  was  de- 
nied, and  they  bring  error.    Reversed. 

A.  J.. /ones,  tor  plaintiffs  in  error.  Ed- 
wards A  liable,  for  defendant  in  error. 

Johnston,  J.  The  Bank  of  Hazelton  re- 
covered in  the  district  court  of  Barber 
county  a  judgment  against  W.  C.  Alfred 
and  Mary  L.  Alfred,  and  also  a  decree  fore- 
closing a  mortgage  which  they  bad  given 
to  secure  the  payment  of  the  debt.  In 
pursuance  of  the  judgment  an  order  of  sale 
was  Issaeil  directing  tbe  ofiicer  to  cause 
the  appraisal,  advertisement,  and  sale  of 
tbe  mortgaged  property.  In  due  time  the 
officer  returned  that  the  property  had 
been  sold  In  accordance  with  the  order, 
after  it  had  been  dnly  advertised  and  ap- 
praised. The  Alfreds  moved  the  court  to 
set  aside  the  sale  on  tbe  ground  that  tbe 
property  bad  not  been  appraised  as  tbe 
law  required,  but  their  motion  was  denied. 
The  sufficiency  of  the  appraisement  Is  the 
only  question  presented.  It  appears  that 
the  sheriff  called  an  Inquest  of  throe  house- 
holders, and  administered  to  them  an 
oatb  to  Impartially  appraise  tbe  property 
upon  actual  view;  but  it  also  appears 
that  they  did  not  go  near  to  or  inspect 
the  property  after  they  were  called  and 
sworn.  They  had  frequently  passed  along 
tbe  street  on  wTilch  the  property  was 
situate,  and,  concluding  that  tbey  were 
sufficiently  familiar  with  Its  character  and 
value,  they  appraised  it  without  visiting 
tbe  property  or  seeing  the  same  after  they 
were  called.  It  was  town  property,  and 
some  of  them  were  wholly  unacquainted 
with  tbe  Interior  of  the  bouse,  and  did 
not  know  the  number  of  rooms  therein, 
nor  anything  uf  the  style,  quality,  or  ex- 
pense of  the  finish  upon  them.  Alfred 
testified  that  they  bad  no  means  of  know. 
ing  tbe  actual  value  of  the  property,  and 
bad  appraised  It  at  less  than  its  actual 
value.  The  apprainement  made  does  not 
meet  the  requirements  of  the  statute.  It 
provides  that  "the  officer  levying  such 
execution  shall  call  an  Inquest  of  three 
disinterested  householders,  who  shall  be 
resilient  within  the  county  where  the 
lands  taken  in  execntlon  are  situate,  and 
administer  to  them  an  oath  impartially 
to  appraise  the  property  su  levied  on,  up- 
on actual  view;  and  such  householders 
shall  forthwith  return  to  said  officer,  un- 
der their  hands,  an  estimate  of  the  real 
value  of  said  property."  Civil  Code,  §  453. 
The  appraisement  must  be  made  upon 
actual  view,  and  the  statute  clearly  con- 
templates that  such  view  Ahall  be  made 
after  tbe  appraisers  have  been  duly  qualt- 
.fied  as  such.  An  inspection  made  prior  to 
the  time  when  they  were  called  and 
sworn,  however  thorough  It  may  have 
been,  Is  insufficient.  The  condition  and 
value  of  property  are  subject  to  changes, 
and  tbe  estimate  which  the  appraisers  are 
required  to  iilacenpun  it  is  the  actual  valae 
at  the  time  the  inquest  is  held  and  the  ap- 
praisement la  made,  and  not  tbe  estimate 
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thai  the  same  persons  may  bave  placed 
upoD  tlie  property  on  a  view  had  at  some 
poHt  time,  and  when  they  were  not  qanli- 
tiednsthe  statute  requires.  The  law  plain- 
ly enJoiiiB  on  them  the  duty  of  niakine  an 
actual  view  alter  they  have  been  sworn, 
and  the  conduct  of  tlie  appratsin-s  in  this 
Instance  was  a  plain  violation  ol  the  re- 
quirement. The  judgment  of  the  district 
court  vi'ill  be  reversed,  and  the  cause  re- 
manded, with  directions  to  prant  the  mo- 
tion of  the  plaintiffs  in  error  and  set  aside 
the  sale.    All  the  Justices  concurring. 


Durham  t.  Moore. 
(Supreme  Court  of  Kansas.     March  8, 1892.) 

Vacitiko  Jodombnt  bt  Default — Meritorious 
Defbkse. 
Where  a  defendant  applies,  under  section 
77  of  the  Code,  to  have  a  judKinent  rendered  upon 
service  by  publication  opened  up,  and  asks  to  be 
let  in  to  defend,  ho  must   bring   himself  clearly 
within  the  provisions   of  the  statute.     If  the  an- 
swer filed  fails  to  show  a  meritorious  defense,  It 
is  not  error  for  the  court  to  overrule  saoa  applU 
cation. 
(SyUabus  try  Qreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Johnson  county;  J.  P. 
HiNDMAN,  JudKe. 

Action  by  George  W.  Moore  against 
Thomas  F.  Durham  to  foreclose  a  real- 
estate  oiortiKage.  Judgment  for  pluin- 
tiff,  and  sale  thereunder.  Defendant 
moved  to  have  the  sale  set  aside,  which 
motion  was  denied,  and  be  brings  error 
Atflrmed. 

J.  O.  Pickering,  for  plaintiff  in   error 
John  T.  Little,  fur  defendant  in  error. 

Green,  C.  George  W.  Moore  brought 
an  action  against  Tliomas  F.  Durham  In 
the  district  court  of  .Tobnsun  county  to 
foreclose  a  mortgage  given  to  secur»  two 
promissory  notes.  Service  was  made 
upon  the  defendant  by  publication.  At 
the  September  term  of  the  conrt,  188S,  the 
service  by  publication  was  approved  by  the 
court,  and  a  finding  was  made  of  the 
amount  due,  and  the  raortgapied  prem- 
ises were  ordered  sold  In  six  months,  un- 
der a  special  execution.  The  mortgaged 
premlseH  were  sold  on  the  22d  day  of 
April,  1SS9,  and  the  sale  was  afterwards 
confirmed  bj  the  court.  On  the  18th  day 
of  July,  18S9.  Thomas  F.  Durham  made  a 
special  appearauce,  and  filed  a  motion  to 
set  aside  the  sale  and  the  order  confirm- 
ing the  same,  for  the  reason  that  the 
court  had  no  jurisdiction  either  of  the 
person  of  the  defendant  or  the  subject- 
matter  of  the  action.  Four  days  there- 
after the  plaintiff  filed  a  motion  asking  for 
a  nunc  pro  tunc  order  correcting  the  judg- 
ment so  as  to  show  that  the  land  was  to 
be  sold  without  appraisement.  On  Au- 
gust SOtta  following  Durham  appeared 
specially,  and  rabved  to  strike  the  last  mo- 
tion from  the  flies,  because  the  court  had 
DO  jurisdiction  to  hear  and  determine  the 
matter.  The  court  sustained  the  motion 
of  Durham  to  set  aside  the  sale  and  the 
order  confirming  the  sale,  and  also  over- 
ruled the  motion  of  Durham  to  strike  the 
motion  of  Moore  to  correct  the  record 
from  the  flies.    This  motion    was  after- 


wards sustained,  and  the  record  cor- 
rected so  as  to  show  that  the  mortgaged 
premises  were  to  be  sold  without  ap- 
praisement. On  the  lOtb  day  of  Septem- 
ber, 18K9,  Durham  gave  notice,  filed  hlfi 
affidavit  and  offer  to  pay  costs,  verified 
answer,  and  motiou  to  open  up  the  judg- 
ment, and  be  let  in  to  defend,  under  sec- 
tion 77  of  the  Code.  The  motion  wa» 
overruled,  and  this  action  of  the  court  is 
assigned  as  error.  The  plaintiff  In  error 
attacks  the  snfiicienc.v  of  the  petition  and 
the  findings  and  order  of  the  court  in  the 
firs'  instance.  Under  an  application  ti> 
open  up  a  judgment  we  dunot  understand 
that  a  defendant  is  In  a  positiun  to  attack 
the  regularity  of  the  proceedings.  He  asks 
to  have  the  judgment  opened  up  which 
had  been  rendered  against  him  upon  serv- 
ice by  putiiication.  Now,  It  would  hardly 
be  In  consonance  with  good  reascm  for  the 
defendant  to  say  that  the  Judgment  bs 
asked  to  have  opened  up  was  not  a  judg- 
ment, or  that  no  judgment  was  ever  ren- 
dered, and  all  of  the  proceedings  of  the 
court  were  an  absolute  nullity.  The 
plaintiff  In  error  calls  the  record  be  wishes 
to  have  opened  up  a  judgment,  and  he 
cannot  now  be  heard  to  say  that  it  ia 
void.  This  attack  comes  too  late.  It  la 
urged  that  because  the  court  below  hud 
notice  of  the  application  to  open  up  the 
judgment,  the  defendant  bad  filed  the  afli- 
davlt  required  iiy  law, and  offered  to  pay 
the  costs,  if  the  court  required  him  to  pay 
them,  and  had  filed  an  answer,  it  erred  in 
refusing  to  open  up  the  Judgment.  Tu 
support  the  contention  of  the  plaintiff  In 
error  there  seems  to  be  one  essential  find- 
ing lacking.  The  court  does  not  find  that 
he  filed  a  full  answer  to  the  petition  of 
the  plaintiff.  This  Is  one  of  the  necessary 
requirements  of  the  statute;  and  we  un- 
derstand "a  full  unswer"  to  mean  "not 
wanting  In  any  essential  requisite;  a 
mei'ltorious  answer."  The  answer  filed 
falls  to  show  a  complete  defense  to  the 
petition.  The  defendant  first  denied  the 
allegations  of  the  petition  not  admitted. 
He  then  says:  "Defendant  for  further  an- 
swer and  defense  to  plaintiff's  petition 
states  that  no  notes  or  copies  of  notes, 
and  no  mortgage  or  copy  of  mortgage,  are 
attached  to  the  plaintiff's  petition  at  the 
time  of  filing  this  answer.  He  therefore 
denies  that  be  executed  or  delivered  to 
plaintiff  any  notes  or  copies  of  notes,  or 
any  mortgage  or  copy  of  mortgage,  wbich 
are  attached  to  said  petition.  For  fur- 
ther answer  and  defense  to  plaintiff's  pn- 
tition  defendant  says  that  on  the  22d  day 
of  April,  1889,  the  notes  referred  to  in  said 
petition  amounted  to,  principal  and  inter- 
est, the  sum  of  $C,l)'i3.14;  that  coHts  have 
been  taxed  in  said  cause  at  S.')S.2(),  making 
a  total  sum  of  $6, 571. '34;  that  on  said  date 
there  was  a  pretended  sale  of  real  estate 
made  under  a  special  execution  therefor 
Issued  in  said  cause,  and  said  real  estate 
was  sold  to  the  plaintiff  at  and  tor  the 
price  and  sum  of  $3,000,  leaving  a  balance 
of  said  notes  In  the  sum  of  $3,571. 34;  that 
immediately  after  said  sale,  and  on  tho 
23d  day  of  April,  1S89,  the  said  George  \V. 
Moore  sold,  assigned,  and  transferred  said 
notes  to  one  Allen  Moore,  who  is  now. 
and  has  ever  since  been,  the  owner  and 
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holder  ot  Bald  notes;  and  so  this  defend- 
ant denies  that  be  Is  indebted  to  said 
(ilaintitl  aa  alleged  in  hiM  petition."  It  la 
obvionafrom  a  readinKofthlannawerthat 
the  defendant  did  not  comply  with  the 
statute.  He  aaya  that  on  the  22d  day  of 
April,  1889,  the  notes  referred  to  In  the  pe- 
tition amounted  to  the  sum  of  $0,528.14. 
What  notes?  He  ranat  have  had  in  mind 
some  notea  which  be  had  executed.  Yet 
because  these  notes  had  been  detached 
from  the  petition  lonf;  after  the  suit  had 
hewn  brought  and  judgment  bad  been  ren- 
dered, he  aaw  fit  to  deny  that  he  ever 
«>xecated  any  notes  which  were  then  at- 
tached to  the  petition.  We  do  not  think 
the  plaintiff  in  error  brought  himself 
clearly  within  the  provisions  of  section  77 
of  the  Code,  and  the  district  court  com- 
mitted no  error  in  overruling  his  applica- 
tion to  open  up  the  Judgment.  We  recom- 
mend that  the  order  of  the  court  refusing 
the  application  be  approved. 

Pkr  Cl'RIau.    It  is  so  ordered;  all  the 
Jostices  concurring. 


Modern  Woodmbn  op  Amgiuca  v.  Jameson. 
(Supreme  Court  of  Kansas.    Harcb  5,  1898.) 

MCTUAL  Benefit  Issubaxce—Forfeitubb— Res- 
toration. 
Where  a  member  of  a  mutual  insurance 
company  is  suspended  for  non-payment  of  assess- 
ments, and   neglects   during   his  life-time  to  se- 
oore  his   reinstatement  in   accordance  with   the 
terms  of  bis  t>enefit  certificate  and  the  provisions 
of  the  order,  his  restoration  to   uinmbership  can  - 
not  be  effected  after  his  death  b.v  payment  of 
the  sum  due  from  him  to  tlie  forapnny  at  the  time 
of  his  death,   though  the  period  within   which,   if 
nlive,  he  could  have  secured  his  reinstatement, 
has  not  yet  expired. 
{Syllabus  by  Strang,  O.) 

Commissioners'  decision.  Error  from 
4liBtrict  court,  Franklin  county*  A.  W. 
Bb.nson,  Judge. 

Eiult  by  Mar.v  J.  Jameson  against  the 
Modern  Woodui»'»n  of  America  to  recover 
on  a_t)eQefit  certificate.  Judgment  for 
Tilaintiff.  Defendant  brinfrs  error.  Re- 
■vereed. 

Mechem  &  Smart  au.l  Heas  &  Johnson, 
tor  plaintiff  in  error.  John  W.  Deford,  for 
<lefendant  in  error. 

Strang,  C.  The  plaintiff  is  a  mutual  life 
InHurance  company,  incorporated  under 
the  laws  of  Illinois,  and  doing  business 
iu  the  state  of  Kansas.  July  24, 1K88.  said 
company  executed  and  delivered  to  S.  W. 
Jameson,  husband  of  the  defendant  here- 
tn,  a  benefit  certificate,  by  the  terms  of 
which  it  agreed,  upon  certain  coudltinus, 
to  pay  to  said  Mary  J.  Jameson  the  sum 
of  S2,000,  upon  the  death  of  her  said  hus- 
band, S.  W.  JamesoD.  Said  S.W.  Jame- 
son died  September  20, 1888.  Suit  was  be- 
Kun  on  said  benefit  certificate  by  Mary  J. 
Jameson,  the  beneficiary  therein  named, 
ou  the  6th  day  of  February,  188!).  June 
14,  1889,  the  cituHe  was  tried  by  the  court, 
vriio  made  the  following  findings  of  fact: 

"(1)  The  defendant  is  a  corporation  or- 
ganized under  the  laws  of  Illinois  to  pro- 
mote neighborly  regard  and  fraternal  love, 
to  bestow  substantial  benefits  upon  chil- 


dren, heirs,  and  relatives  o!  deceased  mem- 
bers, and  Is  a  mutual  benefit  association, 
iasulng  benefit  certificates  or  insurance 
policies  upon  the  lives  of  Its  members, 
payable  to  the  person  named  therein  on 
the  death  of  the  member  insured,  upon 
condition  that  certain  dues  and  assess- 
ments are  paid  as  pruvlde<i  in  said  piilicies 
and  certificates.  The  association  has  a 
head  camp,  having  supervision  over  local 
camps,  with  power  to  make  assessments 
upon  members  to  pay  benefits  upon  the 
death  of  members  whose  lives  are  lusured, 
which  Hssessmenta  are  collected  through 
the  local  camps.  The  heud  clerk  is  the 
chief  recording,  corresponding,  and  finan- 
cial officer  of  the  fraternity. 

"(2)  The  liical  camp  is  the  lodge  or  as 
sociatlon  formed  In  each  place  where  It 
may  be  organised,  and  hold  meetings  and 
do  business,  as  may  l>e  proper  under  the 
constitution  and  by-laws  of  the  order. 
Each  local  camp  has  a  local  clerk,  who  is 
its  recording,  corresponding,  and  account- 
ing officer,  and  who  has  power  to  collect 
asHcssmenta  and  reinstate  suspended  mea:> 
bers.  The  head  clerk,  among  other  duties, 
has  the  followiug,  as  provided  b.v  a  by- 
law of  the  fraternity  in  force  when  the 
certificate  sued  on  was  ispued,  and  ever 
since.  He  shall,  as  soon  as  he  has  kn<iwl- 
edge  that  any  neighbor  is  suspended  from 
any  cause,  mall  to  said  neighbor  a  notice, 
post-paid,  to  bis  last-knowii  address, stat- 
ing that  he  stands  suspended  upon  the 
books  of  the  heud  camp,  and  also  Inform- 
ing him  what  it  is  necessary  for  hlra  to  do 
to  become  reinstated.  The  following  by- 
laws were  also  then  and  ever  since  in  force 
governing  said  fraternity:  'Section  A. 
Every  neighbor  shall  be  notified  by  the 
clerk  whenever  an  assessment  is  necessary 
to  nav  benefit  to  the  heirs  of  deceased 
neisrhbor  before  the  lOth  day  of  every  cal- 
endar month.  If  he  fails  to  pay  same 
before  the  first  day  of  the  followingr  month, 
he  shall  stand  suspended,  and  during  such 
suspension  his  benefit  certificate  shall  be 
void.  Sec.  B.  If  all  arrearages  of  everv- 
kind  are  paid  up  within  three  months,  and 
tbe  clerk  is  satisfied  that  his  health  is  not> 
imnaired  a  neighbor  shall  thereby  be  re- 
stored to  his  benefit  certificate,  made 
binding  so  soon  as  said  paymeot  is  re- 
ceived and  recorded  by  the  clerk.  If  the 
clerk  has  reason  to  believe  that  the 
health  of  the  neighbor  is  impaired,  he 
shall  submit  the  matter  to  tbe  camp,  who 
shall  decide  the  matter  by  a  two-thirds 
vote.  Sec.  C.  Should  a  neighbor  be  sus- 
pended more  than  three  months.  It  will 
be  necessary,  to  restore  him  to  beneficiary 
membership,  to  present  a  certlficote  of 
good  health  from  the  camp  physician,  and 
pay  up  all  arrearages  of  every  kind,  and 
he  will  be  fully  restored,  and  his  certificate 
made  binding,  as  soon  as  same  is  received 
and  recorded  by  the  clerk,  but  thereafter 
he  will  be  assessed  at  the  rate  estubllshed 
for  the  age  he  has  attained.  See.  D. 
Should  an.v  clerk-  receive  payment  of  ar- 
rearages, and  reinstate  any  neighbor 
whose  heal>b  is  at  the  time  impaired,  or 
who  has  been  known  to  use  intoxicants 
or  opiates  to  such  an  extent  as  to  be- 
come frequently  intoxicated,  or  under  the 
Influence  of  tbe  same,  or  who  haa  made 
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false  representations  !n  bis  application  to 
become  a  member,  unlens  said  clerk  stiall 
have  flrnt  submitted  the  matter  to  his 
camp,  and  been  aathorized  by  a  two- 
thirds  vote  of  the  members  present  so  to 
do,  he  shall,  upon  conviction  thereof,  after 
an  Investigation  by  hlscamp,  be  expelled. 
To  convict  a  clerit  ander  this  section, 
proof  must  be  prodnced  showinK  that  he 
had  knowledge  of  the  reinstated  iieijih- 
bor's  condition,  or  the  falsity  of  his  repre- 
sentations, at  the  time  or  prior  to  his  re- 
instatement. A  clerk  expelled  under  this 
section  can  never  again  be  admitted  as  a 
member  of  this  fraternity.  Should  a  lo- 
cal camp  reinstate  a  member  known  to  be 
guilty  of  the  oitenses  mentioned  in  this 
section,  or  should  a  clerk  reinstate  such  a 
member,  and  the  local  camp  fail  to  ex- 
pel the  clerk  or  unworthy  member,  the 
head  consul  may,  with  the  concurrence 
of  the  head  advisor,  suspend  the  camp  un- 
til it  shall  perform  that  duty.  The  pro- 
visions of  this  section  shall  also  apply  to 
division  K  of  these  fundamental  laws.' 
On  the  24th  day  of  January,  1888.  S.  W. 
Jameson  was  a  member  of  Fidelity  Camp, 
No.  499;  being  a  local  camp  of  said  order 
nt  Ottawa,  Kan.,  his  residence  and  post- 
office  address;  and  on  that  day,  pursuant 
to  the  rules  and  regular  business  of  the 
association,  the  policy  or  benefit  certifi- 
cate, a  copy  of  which  is  attached  to  the 
petition,  was  duly  issued  and  delivered  by 
the  defendant  for  the  benefit  of  Mary  J. 
Jameson,  wife  of  said  S.  W.  Jameson. 
Said  Jameson  remained  in  good  standing 
In  said  order,  and  paid  all  assessments 
made  against  blm  prior  to  the  assessment 
for  August,  18S8.  He  paid  all  dues  to  De- 
cember B1, 1888,  and  until  his  death  was  in 
good  standing  in  said  order,  except  so  far 
as  such  standing  was  affected  by  the  non- 
payment of  said  August  assessment  next 
herein  referred  to. 

"  (3)  On  August  7, 1888,  the  local  clerk  of 
said  Fidelity  Camp  handed  to  said  S.  W. 
Jameson  a  written  notice  of  an  assess- 
ment which  had  been  duly  made  by  the 
bead  camp  for  August,  1888,  and  which 
notice  was  in  the  following  form : 

"'Be  sure  to  pay  this  before  September 
Ist.  Modern  Woodmen  of  America.  No. 
six.  Neighbor  S.  W.  Jameson:  Tou  are 
herey  notified  to  pay  to  the  local  clerk  of 
your  camp  assessment  number  six.  Total 
$1.0.').  If  it  is  not  paid  before  September 
1st,  1888,  yon  will  stand  suspended  from 
participating  in  all  the  financial  bene- 
fits of  this  fraternity  until  you  become 
reinstated.    No.  115  and  118  are  paid. 

Name.  I  Camp.  |No.  |  Location.}  Ag«.  |  Died.  |  AmrciCas.' 

"[Here  follow  names,  etc.,  of  members 
who  have  died,  giving  particulars  under 
above  heads.] 

"Said  Jameson  did  not  pay  said  assess- 
ment, and  it  never  has  been  paid,  except 
as  hereinafter  stated. 

"  (4)  On  Septemb(>r  20, 1888,  at  8  o'clock 
p.  M.,  said  S.  VV.  Jameson  died  instantly, 
of  paralysis  of  the  heart,  while  In  appar- 
ent good  health,  and  employed  in  his  daily 
avocation.  He  was  found  by  his  wife, 
who.  supposing  him  to  be  in  a  swoon, 
called  in  help,  and  thereby  the  report  was 
started  that  he  was  dangerously  sick.  The 


same  evening  said  Fidelity  Camp  waa  io 
session,  and  the  local  clerk,  among  otbei 
duties,  was  receiving  assessments.  A 
member  of  said  camp,  having  beard  said 
report  conceruiug  Jameson,  tiastened  to 
the  camp  hall,  and  informed  the  clerk 
that  said  Jameson  was  dangeroasly  sick, 
and  aske<l  if  bis  assessments  were  paid. 
Thereupon  said  clerk  handed  to  said 
member  the  duplicate  of  notice,  which 
had  been  given  to  Jameson  on  Au- 
gust 7th,  and  said  that  it  was  unpaid, 
and  that  he  would  receive  the  money. 
Thereupon  said  member  paid  said  assess- 
ment. The  clerk  indorsed  his  receipt  up- 
on said  notice  in  the  usual  way,  and 
handed  it  to  said  member,  who  after- 
wards gave  it  to  said  Mary  J.  Jameson, 
who  thereupon  adopted  said  payment  as 
her  own.  The  clerk,  at  the  time  be  re- 
ceived said  payment,  supposed  said  Jame- 
son to  be  dangerously  sick,  as  he  was  then 
Informed.  He  was,  however,  dead,  and 
had  been  for  about  15  minutes,  altbouRh 
that  fact  was  unknown  to  both  the  mem- 
ber who  paid  and  the  clerk  who  received 
the  dues.  At  the  same  time  said  member 
paid  and  the  clerk  receipted  tor  the  Sep- 
tember assessment  against  Jameson, 
$1.0.0,  due  October  1, 1888. 

"  (5)  Said  local  camp,  in  the  nsuai 
course  of  business,  and  after  knowing  of 
said  death,  transmitted  money  so  received 
on  assessment  against  said  Jameson  to 
the  head  camp,  wlilcb  returned  the  same 
to  the  local  camp.  Said  money  has 
never  been  returned,  nor  the  return  th«re- 
of  offered,  either  to  said  Mary  Jameson, 
or  to  the  member  who  paid  It,  bat  is  still 
retained  by  the  defendant ;  that  is  to  say 
it  is  still  held  by  said  local  camp. 

"(6)  Due  and  proper  proofs  of  death 
and  demand  for  the  benefits  named  were 
made  and  served  on  the  defendant  on  De- 
cember 6,  1888,  but  said  defendant  refused 
to  make  an  assessment  for  or  to  pay  the 
same,  but  expressly  repudiated  said  claim, 
for  the  reason,  as  stated,  that  said  Jame- 
son did  not  comply  with  the  conditionn 
of  the  certificate  or  the  fundamental  laws 
of  the  order,  and  bad  been  suspended  6ev- 
eral  months  before  be  died,  of  which  sus- 
pension he  had  been  notified  by  the  head 
clerk  of  the  fraternity. 

"(7)  No  notice  of  suspension  had  been 
given  said  Jameson,  except  as  stated  in 
the  third  finding  above." 

And  also  the  following  conclusions  of 
law:  "(1)  That  said  S.  W.  Jameson  was 
not  at  the  time  of  his  death  suspended 
from  said  order,  no  notice  of  suspension 
having  been  mailed  to  him  as  required  by 
the  by-laws.  (2)  The  money  was  paid 
and  received  in  good  faith,  in  ignorance  of 
Jameson's  death,  but  after  full  knowledge 
of  all  the  facts  the  defendant  retained, 
and  still  retains,  the  same,  and  Is  thereby 
estopped  from  asserting  a  forfeiture,  if  for- 
feiture had  occurred.  (3)  No  assessment 
having  been  made,  and  no  showing  offered 
of  the  amount  that  would  be  obtained 
thereby,  the  ilefendant  Islinbie  for  the  sura 
of  $2,(H)0,  named  In  said  certificate,  with 
interest  since  December  6, 1S88.  at  the  rate 
of  seven  per  cent,  iier  annum,  for  which 
judgment  is  awarded. " 
—Upon  which,  after  overraling  a  motioo 
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tor  a  new  trial,  the  court  entered  Indg- 
ment  lo  favor  of  Mary  J.  Jameson,  and 
Bgaiust  the  said  company,  for  the  sum  of 
$2,U73.89.  The  company  brings  tbe  case 
tu  this  coart,  and  claims  that  tbe  trial 
court  erred  in  Its  first  and  second  conclu- 
siouBoTIaw.  The  first  conclusion  of  law 
reached  by  the  trial  court  is  bused  upon 
thR  fact  that  no  notice  of  the  susuension 
of  Jameson  was  ever  mailed  to  him,  as 
provided  In  the  by-laws  of  the  asHociatlon. 
The  court  finds  as  a  fact,  however,  that 
the  notice  provided  for  In  the  by-laws 
was,  in  due  time,  delivered  to  Jameson  In 
person  by  the  clerk  of  the  association,  ho 
being  the  same  person  whose  duty  it  was, 
under  the  by-laws,  to  plve  Jameson  n«»- 
tiee  by  mailing  the  notice  to  him.  The 
notice,  therefore,  was  a  proper  notice  as 
to  form,  it  reached  the  hands  of  .lameson 
in  due  time,  and  came  from  the  proper 
pernon,  that  is,  from  the  officer  of  the 
coin|)iiny,  whose  duty  it  was  to  see  that 
he  had  the  notice.  The  qucetlon  arises, 
then,  whether  actual  notice  by  deliveringf 
the  paper  constituting  it,  to  the  party  to 
benutified.  Is  not  as  good  as  u  presump- 
tive notice  that  flows  from  the  act  of  de- 
positing snch  notice  In  tbe  mail,  properly 
stamped  and  addressed.  We  think  it  Is, 
and  that  the  first  conclusion  of  law  Is 
therefore  erroneous. 

We  think  tbe  second  conclusion  of  law 
of  tbe  trial  court  is  also  erroneous.  The 
court  conclndes,  as  matter  of  law,  that 
the  money  paid  September  20,  1S88,  by  the 
friend  of  Jameson,  was  both  paid  and  re- 
ceived in  good  tultb.  We  do  not  see  bow 
that  can  be  true,  for  the  court  finds,  as 
tacts,  that  both  the  friend  who  paid  the 
money  and  the  clerk  who  received  it  be- 
lieved, at  the  time  of  its  payment,  that 
Jameson  was  dangerously  sick.  He  had 
defaulted  in  his  August  payment.  Notice 
bad  been  given  him  by  the  company  that, 
If  the  payment  was  not  made  by  Septem- 
ber 1st,  he  would  stand  suspended,  and 
yet  be  did  not  pay.  September  20th, 
about  8  o'clock,  the  friend  learns  that 
Jameson  was  dangerously  sick,  and  has- 
tens to  the  lodge-room,  where  the  associa- 
tion Is  then  in  session,  and  tells  the  clerk 
that  Jameson  is  dangerously  sick,  and 
asks  If  his  assessments  are  all  paid.  Tbe 
clerk,  by  way  of  reply,  handed  him  a  du- 
plicate copy  of  the  notice  that  had  been 
given  Jameson,  whicb  informed  him  that 
Ills  assessment  for  August  was  $1.05,  and 
that,  unless  paid  by  September  Ist,  he 
would  stand  suspended,  and  also  told  hiro 
that  such  assessment  was  not  paid.  The 
friend  of  Jameson  then  knew,  as  did  the 
clerk,  that  Jameson  stood  suspended,  and 
both  knew  that,  when  a  member  wus  sus- 
pended, be  could  not  be  reinstated  at  a  time 
n'hen  he  was  dangerously  sick.  The  clerk 
knew  by  reason  of  his  oflicial  position, 
and  the  friend  by  reason  of  membership 
io  tbe  company.  Uow,  then,  could  tbe 
money  so  paid  and  received  have  lieen 
either  paid  or  received  in  good  faith? 
Could  the  payment  and  receipt  of  said 
money  by  the  parties  thereto  with  the 
knowledge  that  Jumeson  was  at  tue  time 
suspended  for  non-payment  of  his  August 
iiKsesonient,  and  had  been  for  I'U  days; 
that  he  could  not  be  reinstated  except  up- 


on the  conditions  that  his  health  was 
unimpaired,  and  that  he  paid  up  all  as- 
sessments and  dues  within  three  months; 
and  that  they,  at  least,  believed  him  at 
tbe  time  dangerously  sick, — constitute 
anything  less  than  a  frand,  or  attempt  at 
fraud,  upon  the  company?  It  was  an  at- 
tempt to  reinstate  a  suspended  member, 
In  violation  and  in  fraud  uf  the  provis- 
ions of  the  benefit  certificate  sued  on,  and 
In  violation  of  the  by-laws  of  the  order. 

It  Is  said  the  money  so  paid  was  not  re- 
turned tothe  party  who  paldit,  nor  to  tbe 
beneficiary  of  the  certificate.  But  theltead 
camp,  immediately  on  its  receipt,  not  only 
refused  to  recelveit.butpromptly  returned 
it  to  the  local  camp  to  be  paid  I)ack.  The 
fact  that  It  was  not  actually  returned  by 
the  clerk  of  tbe  local  camp  to  the  friend  of 
Jameson,  from  whom  he  received  it,  Isnot 
at  all  surprising,  when  tbe  circumstances 
under  whicb  It  was  received  are  remem- 
bered. The  fact  that  a  mere  clerk  of  a  lo- 
cal camp,  who  had  received  the  money  in 
the  first  place  in  violation  of  bis  duty  to 
ills  principal,  has  failed  to  hand  it  hack  to 
the  person  paying  the  same,  cannot  oper- 
ate as  a  refusal  by  the  company  to  pay 
the  money  back,  when  his  superiors  In  the 
company  have  returned  it  to  him  to  be 
paid  back,  especially  when  considered  in 
connection  with  tbe  circumstances  under 
which  it  was  paid  to  and  received  by  him. 
But,  beyond  this,  there  Is  still  a  greater 
otistacle  in  the  way  of  recovery  in  this 
case.  As  a  matter  of  fact,  there  was  no 
effort  on  tbe  part  of  any  one,  during  the 
life-time  of  Jameson,  to  pay  up  his  assess- 
ments and  secure  his  reinstatement.  Tbe 
court  below  finds  as  a  fact,  at  tbe  time 
the  attempt  was  made  by  his  friend  and  the 
clerk  to  reinstate  him,  Jameson  was  dead, 
and  had  been  dead  for  15  minutes.  Could 
a  dead  man  be  reinstated?  We  think  not. 
The  very  object  of  reinstatement,  like  the 
issuance  of  the  benefit  certificate  original- 
ly, was  to  insure  against  his  death.  It  is 
said  that  when  Jameson  was  suspended, 
September  1st,  he  had  three  months  in 
which  to  pay  up  and  get  reinstated,  and 
that,  therefore,  be  had  not  ceased  alto- 
gether to  be  a  member  of  the  company. 
This  Is  not  disputed,  lie  was  suspended, 
however,  from  participation  in  tbe  bene- 
fits  of  the  order,  unless,  within  three 
months,  he  availed  himself  of  the  provis- 
ions of  the  company,  by  which  he  might 
aguin  be  permitted  to  participate  in  the 
benefits  of  the  order  without  going 
through  the  preliminary  process  of  mak- 
ing application  for  meniberslilp.  But  if  a 
suspended  member  negli^cts  to  invoke  the 
aid  of  the  provisions  by  which  he  may  re- 
turn to  full  fellowship  In  the  company 
during  his  life-time,  can  a  friend  after  hia 
death,  by  any  act  ot  his,  have  the  suspen- 
sion set  aside,  and  procure  his  restoration 
to  full  fellowship,  though  attempted  with- 
in three  months  from  date  of  suspension? 
We  think  not.  If  still  alive,  he  could  only 
become  restored  to  his  membership  by 
showing  that  his  health  was  not  Im- 
paired. He  could  then  secure  his  rein- 
statement upon  mere  payment  of  assess- 
ments and  dues.  But  prior  death  Is  whol- 
ly Inconsistent  with  any  Idea  of  restora- 
tion to  membership.    Counsel  for  tbe  de> 
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foudant  in  error  cites  Foion  v.  Whltt,  36 
Kan.  760, 14  Pac.  Rep.  275,  to  show  that 
prior  death  Ib  not  inconsistent  with  rein- 
statement. We  have  examined  that  case. 
It  Is  not  in  point.  The  principle  involved 
Is  not  the  same.  In  the  VVhitt  Case,  the 
membership  or  Initiatory  fee  was  ei^ht 
dollars.  Whitt  gave  his  note  for  such  tee, 
due  August  30, 1884.  When  the  note  came 
due,  at  liis  request,  the  company  extended 
the  time  for  payment  until  November  1, 
1884.  On  October  2Cth,  Whitt  died.  Octo- 
ber 30th  a  son  of  his  Inclosed  tbeeight  dol- 
lars to  the  company.  Afterwards  notice 
■was  given  ol  Whitt's  death,  and  the  com- 
pany answered  that  Whitt  was  not  a 
member  of  the  company;  that  his  certifi- 
cate of  membership  had  been  canceled  for 
non-payment  of  said  note.  It  wMI  be  seen 
that  Whitt  was  not  at  any  tln,<j,  either 
before  or  after  his  death.  In  default.  He 
was  not,  therefore,  HUHpended  for  non-pay- 
ment, nor  could  he  be.  because  his  obllKii- 
tion  to  the  company  was  met  when  due. 
There  was  no  question  in  that  case  of  the 
reinstatement,  after  hla  death,  of  a  mem- 
ber actually  suspended  during  his  life-time, 
for  non-payment  of  assessments.  So  with 
the  other  cases  cited.  The  principles  in- 
volved therein  differ  from  the  questions  In 
this  case.  We  think  the  Judgment  in  this 
case  should  be  reversed,  and  therefore  so 
recommend. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


Badger   Ldmbkr   Co.  v.  Marion   Water 
Supply,  Electric  Light  &  Power  Co. 
(Supreme  €ourt  of  Kansat.    Marctt  5, 1892.) 

Mechanic's  Liesj  —  Elbcthio  Light  Poles  is 
Street. 
Ad  electric  llghl  and  power  company  owned 
land,  on  which  was  a  building  and  machinery  for 
generating  electricity,  and  it  had  a  franchise 
from  a  citj  to  use  its  streets  for  the  erection  of 
poles  on  which  to  stretch  wires  and  suspend 
lamps  to  furnish  light  for  the  people  of  the  city. 
Poles  were  purchased  from  plaintiff,  planted  in 
the  streets  of  the  city,  wires  and  lamps  were 
placed  thereon,  and  all  connected  by  the  electric 
light  wires  with  the  machinery  and  premises  of 
the  company.  Held,  tbat  tbe  poles  and  wires 
were  an  appurtenance  of  tbe  premises  of  the  com- 
pany, and  that  tbe  plaintiff  was  entitled  to  a  lien 
upon  tbe  same  for  the  poles  furnished. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Marion  coun- 
ty ,  Frank  Doster,  Judge. 

Action  by  the  Badger  Lumber  Company 
against  Iho  Marlon  Water  Supply,  Elec- 
tric Light  &  Power  Company  to  recover 
for  certain  poles  sold,  and  to  enforce  a 
lien  therefor.  The  court  awarded  a  per- 
sonal judgment  against  defendant,  but  re- 
fused to  enforce  a  lien.  Plaintiff  brings 
error    Reversed. 

Kfiller  if-  Penn,  for  plaintiff  in  error. 
A'/fl«-  Jt  Krlhy  and  Winslow,  McDufHe  & 
Seal,  for  defendant  In  error. 

JonxsTo.v,  J.  The  Badger  Lumber  Com- 
pany brought  this  action  to  recover 
f  227.50.  the  value  of  70  cedar  poles  sold  by 
the  lumber  company  to  the  Marion  Water 
Supplj,  Electric  Light  &  Power  Company, 


which  were  used  to  support  electric  light 
wires  and  lamps,  and  were  connected  with 
tbe  plant  and  property  of  the  defendant; 
and  the  plaintiff  asked  to  have  the  defend- 
ant's property  and  Us  appurtenances 
cbai't^ed  with  a  lien  for  tbe  same.  The 
cause  was  submitted  to  the  court  without 
a  jury,  upon  the  following  agreed  facta: 
"It  is  agreed  tbat  the  defendant  has  erect- 
ed a  system  of  water-works  and  electric 
light  plant  and  machinery  necessary  to 
operate  tbe  same  on  the  real  estate  de- 
scribed in  plaintiff's  petition,  and  has  put 
In  the  proper  machinery  for  furnishing 
electric  light  for  the  city  of  Marlon,  and 
has  a  franchise  from  the  city  to  ose  the 
streets  of  the  city  for  tbe  erecting  of  poles 
and  stretching  electric  light  wires  tbereou 
through  the  city ;  and  that  the  d<!fendant 
erected  its  poles  and  stretched  its  electric 
wires  on  the  same  over  dlRerent  portions 
of  the  city.  That  the  plaintiff  furnished 
poles  for  stretching  the  wires  for  the  elec- 
tric light,  and  that  the  defendant  used  tbe 
same  in  the  streets  of  Marlon,  and 
stretched  Its  electric  wires  upon  tbe  same, 
and  hung  its  lamps  thereon,  and  operated 
and  used  the  same  for  the  purpose  of 
furnishing  electric  light  for  different  por- 
tions of  the  city.  That  none  of  the  ma- 
terial furnished  by  the  plaintiff  was  actu- 
ally placed  upon  tbe  grounds  mentioned 
in  plaintiff's  petition,  but  that  the  poles 
so  furnished  were  all  used  in  the  streets  of 
the  city  of  Marion,  and  were  connected 
■with  tbe  electric  light  machinery  and 
water-works  on  defendant's  premises  by 
electric  light  wires  used  by  tbe  defendant 
for  the  transmission  of  electricity  from  its 
premises  through  the  city.  That  the  ma- 
chinery of  the  electric  light  and  water- 
works is  all  located  on  the  same  premises. 
In  the  same  building,  and  run  by  tbe  same 
engine;  but  tbe  dynamo  for  generating 
electricity,  and  its  machinery,  is  so  cou- 
Btructed  and  arranged  that  it  can  be  uucd 
separate  and  apart  from  the  water-works 
machinery,  and  that  either  tbe  water- 
works or  the  electric  light  plant  can  be 
operated  separately  and  independently 
from  each  other.  And  defendant  has  a  fran- 
chise from  the  city  to  lay  mains  and  pipes 
in  the  streets  of  tbe  city,  and  is  operating 
said  system  of  water-works,  and  furnish- 
ing the  inhabitants  of  said  city  with 
water  by  means  of  said  system  of  water- 
works." The  court  awarded  plalntin  a 
personal  judgment  against  the  defendant 
for  the  amount  claimed,  but  refused  to 
enforce  a  lien  upon  tbe  real  estate  and 
appurtenances  of  the  defendant,  for  the 
reason  "that  no  part  of  tbe  material  for 
which  plalutlff  claims  alien  was  on  the 
real  estate  of  the  defendant,  or  attached 
theret<j  in  any  manner  except  by  the 
wires  stretched  from  the  poles  of  the  de- 
fendant's electric  light  machinery  situated 
on  said  real  estate." 

Tbe  sole  question  presented  here  is,  do 
the  polef!  aud  wires  attached  to  the  build- 
ing and  premises  of  the  defendant  consti- 
tute an  appurtenance  of  the  same  within 
the  meaning  of  the  mechanic's  lien  law? 
The  statute  as  It  existed  prior  to  1S89, 
when  this  cause  of  action  arose,  provided 
that  "any  mechanic  or  other  person  who 
shall,  under  contract  with   the  owner  ol 
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My  tract  or  piece  of  land,    •    • 


per- 


form labor  or  furnish  material  or  ereot- 
ing.  altering,  i>r  repairing  any  building, 
or  the  appurtenance  ot  any  bailding,  or 
any  erection  or  Improvement,  or  shall 
turnish  or  perrorm  labor  In  the  putting  up 
olany  flxturu  in  or  attachment  to  any 
gnch  building  or  improvement,  •  •  • 
orsbatl  boild  a  atone  fence,  or  ahal I  per- 
form labor  or  lornlah  material  for  erect- 
ing, altering,  or  repairing  any  fence,  on 
any  tract  or  piece  of  land,  ahall  have  a 
lien  npon  the  whole  piece  or  tract  of  land, 
the  bnildinKa  and  appurtenances.  In  the 
manner  herein  provided,"  etc.  Ah  will  be 
Keen,  the  statute  Kives  a  lien  for  material 
farnisbed  for  a  building  or  Its  appurte- 
nances, and  the  same  Is  charKeable  upon 
the  land,  building,  and  appurtenances.  If 
the  poles  and  wires  can  be  regarded  as  un 
appurtenance  of  the  power-house,  the 
piuintiff  acquired  a  lien,  and  Is  entitled  to 
enforce  It  against  the  property  of  the  de- 
fendant. What,  then,  is  an  appurte- 
nance? Bouvjer's  definition  is:  "Things 
belonging  to  another  thing  as  principal, 
and  which  pass  as  incident  to  the  princi- 
pal thing.  •  •  •  Thus,  it  a  house  and 
lot  bo  conveyed,  everything  passes  which 
1b  necessary  to  the  full  en)oynient  thereof, 
and  which  is  In  use  as  incident  or  appur- 
tenant thereto."  "The  grant  of  a  thing 
will  Include  whatever  the  grantor  had 
power  to  convey  which  in  reasonably  nec- 
fssary  to  the  enjoyment  of  the  thing 
granted.  Thus,  the  grant  of  a  bouse 
with  appurtenances  pnsses  a  conduit  by 
which  water  is  conducted  to  it."  3 
Waslib.  Real  Prop.  l3d  Ed.)  419;  Farmer 
T.  Water  (k).,  5«  C'al.  11 ;  Meek  v.  Brecken- 
ridKe,  29  Ohio  St.  642;  1  Araer.  &  Eng. 
Enc.  Law,  641.  Here  the  principal  thing 
was  the  power-house,  and  the  poles  and 
wires  attached  thereto  were  an  incident 
to  the  power-house  and  machinery.  They 
were  necessary  to  the  enjoyment  of  the 
principal  thing,  and  Indispensable  n  the 
transmission  of  electricity  and  the  light- 
ing of  the  city.  If  a  conveyance  of  the 
property  of  the  company,  with  the  appur- 
tenances belonging,  had  been  made  by  tlie 
defendant,  we  do  not  doubt  that  the 
poles  and  wires  would  have  pawsed  as  ap- 
purtenant to  the  premises  conveyed.  The 
(act  that  the  poles  were  planted  in  the 
streets  of  the  city,  the  fee  of  which  is  in 
the  pabllc.  will  not  change  their  charac- 
ter, or  make  them  any  the  less  an  appur- 
tenance to  the  premises  of  the  electric  liglit 
company.  The  citj  had  granted  the  com- 
pany a  franchise  to  plant  the  poles  upon 
the  streets,  and  hence  they  were  rightfully 
there;  and  there  can  be  no  question  that 
they  were  owned  by  the  electric  light  com- 
pany. In  Redlon  v.  Barker,  4  Kan.  445,  it 
was  held  that  an  hotel  sign,  attached  to 
a  post  planted  in  the  street  of  a  city, 
seven  or  eight  feet  from  the  front  of  the 
hotel,  and  placed  there  as  a  permanent 
sicn,  was  an  appurtenance  to  the  hotel; 
and  where  the  hotel  and  premises  were 
conveyed  with  the  appurtenances  wlth- 
ont  reservation,  such  conveyance  carried 
the  sign  and  post.  It  was  there  urged 
that,  as  the  owner  of  the  hotel  did  not 
have  the  fee  of  the  street  on  which  the 
post  and  sign  were  standing,  they  could 


not  he  regarde<l  aa  appnrtenancea  to  tbe 
premises ;  but  it  was  said,  as  the  sign  and 
post  were  rightfully  in  the  street,  and  nee- 
eHsary  for  the  uses  and  purposes  of  the 
building  to  which  they  were  incident,  they 
remained  the  property  of  the  owner  of  the 
hotel,  and  when  he  conveyed  the  hotel 
premises  he  parted  with  his  title  to  the 
sign  and  post.  In  Beatty  v.  Parker,  141 
Mass.  523,  6  N.  E.  Rep.  754,  the  plaintiff 
undertook  to  enforce  a  mechanic's  lien  for 
a  drain-pipe  from  the  cellar  of  a  house 
through  the  cellar  wall,  front  yard,  and 
out  into  the  street,  to  a  connection 
with  tbe  sewer.  Tbe  bouse  was  built  up- 
on a  street  of  the  city,  and  "the  piping  In- 
side ot  tbe  house  and  outside  of  it  to  the 
sewer  was  necessary  to  the  use  of  the 
house,  and  was  included  in  the  contract 
for  building  It.  It  extended  27  feet  beyond 
tbe  street  line,  and  the  fee  of  the  street 
was  not  in  the  owner  of  the  house.  The 
court  ruled  that  the  contractor  was  en- 
titled to  a  Hen  for  the  piping,  and  stated 
that  it  is  immaterial  wbetberit  was  inside 
or  outside  tbe  walls  of  the  bouse,  or 
whether  it  was  above  ground  or  under 
ground,  or  whether  It  extended  one  foot 
or  thirty  feet.  It  is  Immaterial  also 
whether  the  fee  of  the  land  in  the  street 
was  or  was  not  in  tbe  owner  of  the  lot. 
It  must  be  assumed  that  the  pipe  was 
rightfully  laid  to  the  sewer,  even  if  the  fee 
of  the  street  was  not  In  the  respondent. 
The  pipe  did  not  become  the  projierty  of 
the  owner  of  the  fee  of  the  street,  but  be- 
longed to  the  owner  of  the  house,  and  he 
had  an  interest  In  the  soil  of  the  street  to 
sustain  his  pipe,  which  would  pass  by  a 
deed  of  tbe  lot."  See.  also,  Pbllbrick  v. 
Ewing,  97  Mass.  134;  Factory  v.  Batch- 
elder,  «  N.  H.  190;  Carpenter  v.  Leonard,  5 
Minn.  1.5.5,(611. 119;)  Milling  Co.  v.Uemick, 
1  Or.  169:  Pullls  v.  Hoffman.  28  Mo.  App. 
fi66;  McDermott  v.  Palmer,  8  N.  Y.  387; 
Amis  V.  Louisa,  9  Mo.  «2t):  Phil.  Mecb. 
Liens,  §  202;  Kneel.  Mech.  Liens.  §83.  The 
defendant  In  error  principall.v  relies  upon 
Pannelee  v.  Hambleton,  19  III.  615.  to  de- 
feat the  lien  and  sustain  the  judgment 
that  was  rendered.  The  court  there  held 
that  a  person  who  performed  labor  upon 
a  vault  under  a  sidewalk  adjacent  to  a 
building  was  not  entitled  to  a  Hen.  Tbe 
vault  Is  there  held  to  be  an  appurtenance 
to  tbe  building,  but,  as  the  appurtenance 
was  in  tlie  street,  and  not  upon  tbe  lot  on 
which  the  building  stood,  the  lieu  was 
denied.  The  case  Is  not  an  authority 
here,  and  Is  based  upon  an  Illinois  stat- 
ute, which  provided  that  both  the  build- 
ing and  appurtenance  shall  be  upon  the 
lot  nought  to  be  subjected  to  the  Hen. 
Our  statute  does  not  require  that  the 
appurtenance  shall  be  upon  the  land,  but 
authorizes  a  Hen  where  the  structure  or 
Improvement  is  appurtenant  to  the  land 
or  building.  While  the  lien  rests  upon  a 
i>tatute,  and  the  remedy  muHt  be  confined 
within  tbe  terms  of  the  statute,  .yet  such 
provisions  are  to  receive  a  liberal  con- 
struction in  the  interest  of  justice,  and  we 
think  the  term  "appurtenances,"  as  used 
in  the  statute,  fairly  includes  the  poles 
and  wire  attached  to  the  premises  of  the 
defendant,  and  that  the  piuintiff  is  en- 
titled to  tbe  lieu  which  he  claimed.    The 
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ludKnient  of  the  diatrto.t  court  will  be  re- 
versecl,  and  cause  remanded,  with  in- 
structions to  enter  judf!:raent  in  favor  ol 
tbe  plaintiff.    All  the  justices  concurrlnK. 


McEi.ROY  V.  Continental  Ins.  Co.  of  Citt 

OP  New  York. 

(Supreme  Court  of  Kansas.     March  5, 1893.) 

Inscrancb  —  Conditions   of    PoLicr  —  Lihitino 
Time  or  Buino. 

1.  When,  in  a  policy  of  insurance,  the  par- 
ties have  stipulated  "that  no  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall 
be  sustainable  in  any  court  of  law  or  equity, 
•  •  *  unless  commenced  within  twelve 
months  next  ensuing  after  the  fire, "  no  recovery 
can  be  had  unless  the  action  in  which  recovery 
is  sought  is  coraraenced  witbin  such  a  time,  and 
the  statute  of  limitations  of  this  state,  and  their 
exceptions,  have  no  application  to  the  conven- 
tional limitation  prescribed  by  the  policy. 

2.  Wbun  a  policy  of  insurance  contains  such 
a  stipulation,  and  a  fire  occurred  on  September 
15,  1887,  and  an  action  was  commenced  on  the 
policy,  to  recover  the  loss,  on  the  28th  of  Deocm- 
ber,  1S87,  and  dismissed  by  the  plaintiff,  without 
prejudice  to  a  further  action,  on  the  18th  day  of 
October,  1888,  and  this  action  was  commenced  on 
tbe  -38111  day  of  October,  1888,  held.  It  was  too 
late. 

(,Syllai>iu  by  Simpson,  C.) 

Commissioners*  decislun.  Error  from 
district  court,  Wabaunsee  county  ;  Will- 
iam Thompson,  Judse. 

Action  by  Elizabeth  McEIroy  asalnst 
the  Continental  Insurance  Company  of 
tbe  city  ot  New  Yorl:.  Judgment  for  de- 
fendant on  demurrer  to  the  petition. 
Plniotlff  brings  error.    Affirmed. 

J.  B.  Barnes  and  A.  H.  Case,  tor  plain- 
tiff in  error.  E.  Hagnn,  tor  defendant  in 
error. 

Simpson,  C.  Action  on  a  fire  policy 
Issued  by  defendant  company  to  plaintiff 
for  f2.000.  The  loss  liy  Ore  occurred 
September  15, 18S7.  On  the  28th  day  of 
December,  18S7,  the  plaintiff  commenced 
an  action  In  the  district  court  of  Wabaun- 
see county  ai^alnst  tbe  defendant  com- 
pany, and  that  action  was,  upon  motion 
of  plaintiff,  on  the  18th  day  of  October, 
188S,  dismissed  withont  prejudice  to  a  fur- 
ther action.  The  petition  does  not  allege 
that  the  actions  are  the  same,  and  that 
the  first  failed  otherwise  than  on  the  mer- 
its, but  uses  the  expression:  "This  suit 
was  commenced  In  this  court  on  the  2Sth 
of  October,  1888."  The  policy  contained 
this  agreement:  "It  is  hereby  covenanted 
and  agreed  that  no  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim  shall 
be  sustainable  in  any  court  ot  law  or 
equity  until  after  an  award  shall  have 
been  obtained  by  arbitration  or  appraisal 
in  the  manner  above  provided,  nor  unless 
commenced  within  twelve  months  next 
ensuing  after  the  fire,  exclusive  of  any 
time  consumed  in  arbitration  or  ap- 
praisal." This  action  was  commenced 
the  IStli  day  ot  October,  1X88.  The  trial 
court  sustained  a  demurrer  to  the  peti- 
tion on  the  ground  that  it  does  not  state 
tacts  enfiicient  to  constitute  a  cause  ot 
action  against  the  defendant,  and  that 
ruling  Is  brought  here  for  review. 

1.  The  theory  of  the  demurrer  is  that 
the  parties,  by  their  agreement, have  fixed 


a  limitation  ot  time  within  wbicta  an  ae- 
tion  on  tbe  policy  can  be  commencvd.  and 
this  action  not  having  been  brought 
within  that  time,  any  cause  of  action 
which  plaintiff  in  error  might  have  had 
on  the  policy  by  reason  of  the  loss  by  tire 
is  barred  by  the  limitation  created  by  the 
agreement.  Against  this  contention  it  ig 
said  that  section  23of  the  CodeolClvii  Pro- 
cedure, that  reads:  "If  any  action  be 
commenced  within  due  time,  and  a  judg- 
ment thereon  for  the  plaintiff  be  reversed, 
or  if  the  plaintiff  fail  in  such  action  otlier- 
wlse  than  upon  the  merits,  and  the  tiin« 
limited  for  the  same  shall  have  expired, 
the  plaintiff,  or,  if  he  die,  and  the  cause  of 
action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year 
after  the  reversal  or  failure," — applies  as 
well  to  the  limitations  made  by  the  agree- 
ment as  to  those  made  by  tbe  statnte.  In 
this  court  it  was  agreed  on  tbe  argument 
tliat  both  8ide.s  had  waived  that  part  of 
tlie  limitation  contained  in  the  policy  asto 
arbitration  or  appraisal,  leaving  the  con- 
trolling question  In  thecase  to  be  whether 
or  not  section  23  of  theCode  applied  to  pe- 
riods ot  limitntlon  created  by  the  agree- 
ment of  parties.  There  is  some  conten- 
tion In  the  brief  of  the  plaintiff  iu  error. 
although  none  at  the  bar,  that,  as  this 
policy  gave  the  assured  (50  days  within 
which  to  tnal{e  proofs  ot  loss,  this  time 
otdO  days  must  be  deducted  from  the  12 
months  prescribed  by  the  agreement,  but 
the  weight  of  the  well<'onsldered  cases  is 
against  such  a  construction.  See,  not- 
ably.  Chambers  v.  Insurance  Co.,  51  Conn.  ' 
17;  King  v.  Insurance  Co.,  47  Hun,  1; 
Insurance  Co.  v.  Wells,  88  Va.  736,  .1  S.  E. 
Rep.  349;  Travelers'  Ins.  Co.  v.  California 
Ins.  Co.,  (N.  D.)  4.5  N.  W.  Rep.  703;  Brad- 
ley V.  Insurance  Co.,  28  Mo.  A  pp.  7;  John- 
son V.  Insurance  Co.,  91  III.  92.  But  in 
considering  the  cases  cited  a  proper  dis- 
crimination must  always  be  observed  be- 
tween those  policies  that  read,  "after  the 
loss,"  "from  the  loss,"  "from  the  time  the 
loss  occurs, "  and  this  policy,  that  reads, 
"within  twelve  months  titter  tbe  fire  shall 
have  occurred." 

On  the  other  question.  While  it  Is  ad- 
mitted that  parties  to  a  contract  may,  by 
express  agreement,  fix  a  limitation  of  time 
within  which  any  action  for  its  breach 
shall  be  commenced,  even  if  the  time  fixed 
is  less  than  that  allowed  by  statute,  and 
that  in  such  cases  ot  agreement  the  statu- 
tory limitations  do  not  apply,  yet  it  Is  in- 
sisted that  the  exceptions  to  thestatutory 
limitations  do  apply  in  such  cases.  This 
seems  to  us  to  be  an  unreasonable  conten- 
tion, and  not  supported  by  anv  authority 
to  which  our  attention  has  been  called. 
The  case  of  Riddlfsbarger  v.  Insurance 
Co.,  7  Wall.  380,  says  "that  the  rights  ol 
the  parties  flow  from  the  contract.  That 
relieves  them  from  the  general  limitations 
ot  the  statute,  and,  as  a  consequence, from 
Its  exceptions  also. "  In  the  cane  of  Wil- 
kinson V.  Insurance  Co.,  72  N.  Y.  499,  the 
policy  sued  upon  contained  a  provision 
that  no  suit  for  the  recovery  of  any  loss 
thereunder  shall  be  sustainable  in  any 
court  of  law  or  chancery,  unless  it  shall  be 
commenced  within  12  monthsafter  theioiU 
occur,  any  statute  ot  limitation  to  tb( 
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contrary.  Tbe  action  was  commeDced 
more  than  two  years  after  the  loss  oc- 
curred. To  aroid  thelimitationcontalnpd 
in  tbe  policy  the  plalntifT  alleged  that  the 
insurance  company  bad  been  enjoined  by 
a  court  of  competent  jurlBdlctlon  from 
paylnp:,  and  a  third  party,  who  claimed 
to  own  the  policy,  from  receiving,  the 
amount  ol  tbe  Iorh.  Section  105  of  the 
Code  of  New  York  contains  a  provision 
saving  the  rights  of  partied  stayed  by  In- 
junction. The  court  says:  "It  is  to  be 
observed  that  this  claim  Is  not  justified  by 
tbe  terms  of  the  conti  act.  The  provision 
fixing  tbe  time  within  which  an  action 
muBt  he  brought  la  distinct,  definite,  and 
unqualified.  The  contract  contains  no 
eaving  of  the  right  of  action  after  the  ex- 
piration of  a  year  from  the  loss  for  any 
cause  whatever,  and,  unless  the  bringing 
of  the  action  within  the  time  limited  by 
the  contract  was  waived  by  the  defend- 
ant, or  was  excused  and  made  impossible 
liy  the  act  of  God  or  of  the  law,  the  reme- 
dy of  the  plaintiff  has  been  lost."  The 
cocrt  further  says.  In  commenting  npon 
Baving  thu  rights  stayed  by  an  injunction: 
'This  provision  does  not  aid  the  plaintiff. 
The  exception  has  no  application  where  a 
limitntlon  is  pi-escrlbed  b.v  the  contract  of 
tlie  parties,  but  only  applies  to  cases  gov- 
erned by  tbe  limitations  In  the  general 
law:"  citing  tbe  case  In  7  Wall,  and 
others.  The  last  case  is  affirmed  in  Arthur 
v.  InRurance  Co.,  78  N.  Y.  462,  the  facts  be- 
in^  similar  to  the  one  we  are  now  consid- 
ering. In  the  case  of  Wilson  v.  Insurance 
Co.,  27  Vt.  99,  the  policy  contained  the 
one-year  limitation.  The  loss  occurred  on 
tlieetb  day  of  May,  1849.  On  the  Ist  day 
o(September,lS49,  tbe  plaintiff  commenced 
an  action  on  the  policy  to  recover  the  loss. 
On  the  second  Tuesday  of  March,  1851,  the 
plaintiff  was  obliged,  without  fault  on  his 
part,  to  submit  to  a  nonsuit.  On  t^e20th 
of  August  be  commenced  this  suit.  The 
court  says:  "A  stipulation  in  a  policy 
of  insurance  that  no  action  shall  be  sus- 
tainable unless  commenced  within  twelve 
months  after  the  loss  la  binding,  and  bars 
asnlt  commenced  alter  that  time,  even 
thongn  a  prior  suit  was  commenced  with- 
in twelve  months,  and  failed  without 
faolt  on  the  part  of  the  plaintiff."  RKri- 
PiGLD,  C.  J.,  commenting  on  such  a  stipu- 
lation, remarks:  "This  stipulation  is  too 
explicit  to  allow  of  any  escape  fi-om  its 
import  by  construction.  It  is  not  that  an 
action  shall  be  commenced  within  twelve 
months,  but  that  no  recovery  shall  be  had 
uniew  socb  action  Is  commenced  within 
twelve  montbs  after  the  loss.  Such  ac- 
tion can  only  signify  the  action  In  which 
recovery  is  sought.  That  must  be  this 
action,  and  all  actions  in  which  a  recov- 
ery Is  claimed.  And  there  is  no  provision 
for  any  exception  on  account  ol  the  failure 
of  any  such  action,  and  without  such  a 
provision  in  the  contract  theconrt  cannot 
impart  one  without  subjecting  the  con- 
tract to  virtual  disregard  at  the  mere  will 
or  caprice  of  the  parties.  No  court  of  law 
conld  relieve  the  party  from  the  perform- 
ance of  a  condition  of  this  nature,  unlens 
It  be  on  proof  of  the  fraud  of  the  other 
party.  If  the  party  could  have  any  relief 
lo  sncb  case,  which  is  questionable,— too 


qoestlonable  to  be  hopeful, — tt  would  not 
be  here."  To  the  same  effect  is  the  case  of 
Brown  v.  Insurance  Co.,  7  R.  I.  301.  The 
court  says:  "Th"  statute  of  limitations 
has  no  application  in  an.vof  Its  provisions 
to  the  clause  in  question,  and.  indeed,  the 
only  argument  against  the  clnuHe  Is  that 
it  sets  up  for  the  coutract  a  different  law 
of  limltotion  from  that  which  the  law  Im- 
poses. We  have  held  that  the  contracting 
parties  have  a  right  to  do  this  in  reference 
to  a  policy  of  fire  insurance,  and  we  know 
of  no  right  that  we  have,  from  a  consider- 
ation of  general  equity,  to  import  into 
thelrcontract  qoalitying terms  which  they 
have  not  seen  fit  to  adopt.  "  It  seems  to 
us  that,  If  it  be  conceded,  as  it  has  by 
many  courts  of  last  resort,  including  the 
supreme  court  iif  the  United  States,  that 
the  parties  to  an  insurance  contract  can 
stipulate  as  to  the  time  within  which  an 
action  shall  be  brought  to  recover  a  loss. 
Independent  of  tbe  limitations  prescribed 
by  the  statute,  tben  that  stipulation  alone 
must  govern,  because  it  Is  both  unreason- 
able and  illogical  to  say  that  the  general 
limitetions,  that  are  almost  universal  la 
their  operation  upon  all  causes  of  action, 
cannot  control  tbe  conventional  limita- 
tion fixed  in  the  policy, but  tbatthe  excep- 
tions to  the  general  limitations  prescribed 
by  the  statute,  that  are  contingent,  inci- 
dental, and  entirely  dependent  npon  the 
general  limitations,  do  apply  to  and 
control  the  stipulation  of  the  parties.  We 
are  of  opinion  that  the  trial  court  ruled 
rightly  In  sustaining  the  demurrer  to  the 
petition,  and  recommend  that  the  judg- 
ment be  affirmed. 

PRR  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


State  Ins.  Co.  of  Des  Moinbh  v.  Stoffels. 

(Buvreme  Cowrt  of  Kantcu.    Hitrch  5, 1808.) 

Irsvranct  Pouct— Conditions— liiMiTiNO  Tmw 
or  BRiNoiNO  AcnoN— SranNO  Asma  StnoioNs 

— S^FTTCT. 

1.  A  Stipulation  in  a  policy  of  inRnranre, 
limiting  the  tune  witliin  which  suit  may  be  com- 
mencetT tbercoD,  is  binding  on  the  policy-holder; 
and  where  the  provision  in  the  policy  is  that  |^no 
actiuTi  shall  be  sustained  thereon  unless  com- 
menced within  six  months  next  after  the  fire, " 
the  limitation  shall  commence  to  run  from  the 
date  of  the  Ore.  and  not  from  the  ezpiratffin  of 
the  period  within  which  the  company  may  pay 
tbe  loss. 

2.  Where,  on  a  policy  containing  such  a  lim- 
itation as  above,  suit  is  begun  in  time  by  the 
filing  of  a  petition  and  prirrlpe,  and  the  issu- 
ance and  service  of  a  summons,  which  summons, 
and  tbe  service  thereof,  are,  on  motion,  set  asido 
by  tbe  court,  and  afterwards,  and  after  the  limit- 
ation has  run,  a  new  summons  is  issued  and 
served,  the  action  is  too  late,  and  cannot  be 
sustained. 

(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Coffey  county.  Charles  B. 
Gba.'tbs.  Judee. 

Action  by 'E.  Stoffels  against  the  State 
Insurance  Company  of  Des  Moines,  Iowa, 
to  recover  on  a  policy  of  insurance. 
Verdict  and  judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

iied/nood  <£  ./Dn&/as,  tor  plalntilt  in  er<^ 


Digitized  by 


Google 


480 


PACIFIC  BEPOBTER,  Vol.  29. 


(Kan. 


ror.    O.  E.  Manchester,  for  defendant  In 
error. 

Stkano,  C.  The  plaintlH  below  began 
an  action  In  the  district  court  of  Coffey 
county  to  recover  the  amount  of  an  in- 
Burancp  policy  iaaued  by  the  said  insur- 
ance company,  whereby  it  ajtreed  to 
Indemnity  the  said  plaintiff  against  1os8 
or  damage  by  fire  on  two  frame  buildings 
in  the  city  of  Burlington,  Coffey  county, 
Kan.,  to  the  amount  of  ?700.  The  jury 
trying  the  case  returned  a  verdict  agalnHt 
the  company  In  the  sum  of  ftiiSO,  and  also 
returned  answers  to  certain  sprciui  ques- 
tions submitted  to  them  as  fol'ows: 
"Question  I.  What  was  the  date  of  the 
fire  which  burned  the  buildings  insured  in 
the  Insurance  policy  in  this  case?  An- 
swer. Noveralier  23.  1887.  Q.  2.  At  what 
time  did  the  plaintiff  furnish  to  thedefend- 
ant  the  proof  of  loss,  a.s  required  by  the 
conditions  of  said  policy?  A.  December 
5,  1887.  Q.  3.  AVbat  wan  the  date  of  the 
summons  that  was  served  upon  said  de- 
fendant In  this  case?  A.  August  'J,  1S88. 
Q.  4.  Was  anything  said,  done,  or  writ- 
ten by  the  defendant  to  plaintiff  or  to 
Casper  StoffelB,  waiving  the  conditions  of 
said  insurance  policy  as  to  the  proof  of 
loss?  Yes.  If  you  answer,  'Yes,'  state 
tally  what  was  so  said,  done,  or  writ- 
ten. A.  The  statement  written  by  Mr. 
Black,  an  agent  for  said  insurance  com- 
pany, and  signed  by  Casper  Stoffels,  as 
agent  tor  plaintiff,  which  was  a  complete 
statement  ot  the  condition  of  anairs,  and 
accepted  by  Mr.  Black,  and  no  demand  for 
further  proof,  wo  hold  was  a  waiver  of 
any  further  proof  of  loss  on  part  of  plain- 
tiff. Q.  o.  What  was  the  actual  value  at 
the  time  of  said  fire  of  the  one-stor.v  frame 
building  with  oneand  one-half  story  addi- 
tion in  the  rear  thereof,  situated  on  the 
east  side  of  tlie  east  half  of  lot  10,  block 
40,  city  of  Burlington,  and  insured  in  said 
policy?  A.  Five  hundred  and  flftv  dol- 
lars, (fi>50.00.)  Q.  6  What  was  the  act- 
ual value  at  the  time  of  said  Ure  of  the 
one-story  addition  on  the  west  side  of 
said  building,  referred  to  in  last  interroga- 
tory above?  A.  Two  hundred  and  Hft.y 
dollars,  (f 250.00.)  Q.  7.  How  much  of 
said  last  described  building  was  situated 
on  the  west  half  of  said  lot  10.  in  block 
40.in  said  city  ot  Burlington,  Kansas?  A. 
Two  feet  and  five  inches.  Q.  8.  What 
wns  the  value  at  the  time  ot  said  fire  of 
the  part  of  said  omnibus  buildines  sitn- 
ated  on  the  west  half  of  lot  10.  block  40, 
in  said  city  of  Burlington,  Kansas.  A. 
Fifteen  dollars,  {J15.00.)  Q.  9.  Did  Black, 
the  agent  of  said  defendant,  on  the  .5th 
day  of  December,  1887,  at  Burlington, 
Kansas,  sa.v  to  Casper  Stoffels  as  the 
agent  of  tbn  plaintiff,  that  be  would  not 
admit  or  deny  the  liability  of  the  com- 
pany, but  that  the  company  would  re- 
quire the  assured  to  compl.y  with  all  the 
teruis  and  conditions  ot  said  insurance 
policy,  or  words  to  that  effect?  A.  No. 
Q.  10.  What.tf  anything,  was  said  ordone 
Ity  said  defendant  or  its  agent  afier  the 
.5th  day  of  December,  1S87,  In  reference  to 
said  insurance  before  the  commencement 
of  this  suit?  A.  Nothing."  Motion  for 
new  trial   vvas  overruled,  and  judgment 


entered  on  said  verdict  tor  tlie  amount 
thereof.  The  company  brings  the  case  to 
this  court,  and  alleges  (I)  that  the  action 
was  not  commenced  In  time,  nnder  the 
limitation  clause  in  the  petition;  and  (2) 
that  no  proof  of  loss  was  made  within 
the  period  required  by  the  policy.  There 
are  also  some  other  questions  raised  in 
the  case. 

Was  the  action  begun  in  time?  The 
policy  sued  on  In  this  case  contains  the 
following  provision:  "That  no  suit  or  ac- 
tion against  the  company  for  the  reouv- 
ery  of  any  cloim  under  or  by  virtue  of 
this  policy  shall  tie  sustained  in  any  court 
of  law  oreqiilt.v  unless  commenced  within 
the  term  of  six  mouths  next  after  the  fire 
shall  have  occurred;  and, in  case  such  suit 
or  action  shall  be  commenced  against  the 
company  after  the  end  of  six  months  next 
after  the  Are  or  damage  shall  have  oc- 
curred, the  lapse  of  time  shall  be  taken 
and  admitted  as  conclusive  evidence 
against  the  validity  of  the  claim  attempt- 
ed to  be  enforced,  any  statute  of  llniltEi- 
tion  to  the  contrary  notwitUstanding. " 
The  property  insured  In  the  policy  eiicd 
on  was  destroyed  November  23. 1887.  The 
summons  in  tho  case  was  issued  on  the  2il 
da.v  of  August  1888,  and  served  on  the  3d 
more  than  eight  months  after  the  fire.  If 
the  limitation  in  the  policy  is  to  be  made 
effective  from  the  date  of  the  fire,  the  ac- 
tion is  too  late,  unless  saved  by  the  coni- 
menccuient  of  a  prior  action.  The  lan- 
guage of  the  limitation  clause  Is  not  am- 
biguous, but  is  so  definite  and  distinct  as 
to  admit  of  no  construction  save  a  literal 
one.  It  says  no  action  shall  be  sustained 
unless  commenced  within  the  term  of  six 
months  nest  after  the  Ure  shall  have  tic- 
currcd.  It  is  nduiittcd  in  this  caHe  that 
tlie  limitation  in  the  policy  Is  binding  on 
the  parties, and  that  It  eliminates  all  stat- 
utes of  limitations.  This  language  of  the 
policy  sued  on  differs  from  the  lnngnn{<e 
of  those  policies  in  which  the  limitation 
takes  effect  from  the  time  when  the  "ac- 
tion accrues"  or  the  "loss  accrues,"  or 
which  use  some  other  more  general  and 
leas  definite  language,  which  must  be  con- 
strued by  the  courts.  The  language  in  this 
policy  needs  no  construction,  and  In  fact 
admits  of  none.  But  this  very  question 
has  just  been  decided  by  this  court  in  tlic 
case  of  McElroy  v.  Insurance  Co.,  48  Kan. 
— ,  29  Pac.  Rep.  478.  In  that  case  the 
court  holda  that,  nnder  a  policy  contain- 
ing a  clause  like  the  one  in  the  policy  sued 
on,  except  as  to  the  period  of  limitation, 
the  suit  must  be  brought  within  the  stip- 
ulated period  ot  limitation,  or  it  will  be 
too  late.  The  period  of  limitation  wan 
"twelve  months  next  ensuing  after  the 
fire;"  and  the  court  said  it  took  effect 
from  the  date  of  the  fire,  and  not  from  the 
date  of  the  expiration  of  the  period  the 
company  had  in  which  to  pay  the  loss. 
Mr.  Commissioner  Simpson,  who  prepared 
the  opinion  of  the  court  in  that  case,  cltetl 
authorities  sustaining  the  opinion  of  the 
court  upon  that  question.  In  addition  to 
autlioritles  there  cited,  the  following  cases 
are  here  presented  as  sustaining  that 
view:  Moeaman  v.  Insurance  Co.,  (8up. 
Ct.  Wash.)  27  Pac.  Rep.  77;  Insurance  Co. 
v.  Barr,  94  Pa.  St.  345;  Insurance  Cu.  v. 
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'WetBB,  106  Pa.  St.  20;  Fullam  v.  InBurnnce 
Co.,  7  Gray,  61.  It  is  claimed  In  tlii8  caae 
that  the  action  was  l^eKua  in  time,  under 
any  construction  of  the  limitation  clause 
In  the  policy,  because  the  record  shows  an 
action  was  commenced  on  the  policy  sued 
on  herein  on  the  7th  of  May  after  the  flre, 
whi;;Ii  was  within  time.  The  record  shows 
the  filing:  of  a  petition,  the  iHsuuuceund 
service  of  a  summons  on  the  7th  of  May, 
1888,  between  the  same  parties;  but  it  al- 
so shows  that  oa  motion  of  the  defendant 
company  the  saramons  and  the  service 
thereof  were  set  aside  by  the  court,  and, 
BO  far  as  this  court  knows,  without  any 
objection  or  exception  on  the  part  of  the 
plaintiff  below.  There  having  been  no 
objection  to  the  action  of  the  court  below 
In  setting  aside  said  summons  and  service, 
and  no  exception  thereto,  and  no  appeal 
having  been  taken  from  the  order  of  the 
court  therein,  the  Judgment  of  the  court, 
thus  expressed,  settled  the  law  of  that 
case,  and  the  plaintiff  In  error  cnunot  now 
Question  It.  Alter  the  summons  and  serv- 
ice thereof  were  net  aslda  by  the  court  be- 
low there  was  nothing  left  in  that  court 
except  the  petition  and  priecipe,  and  the 
case  stood  then  as  though  there  never  bad 
been  anything  done  therein,  except  to 
file  a  petition  and  priecipe;  and  it  will 
not  be  pretended  that  the  mere  filing  of  a 
petition  and  praecipe  constitutes  the  eoni- 
tnencement  of  an  action.  As  bearing  upon 
this  proposition,  we  cite  McElroy  v.  In- 
surance Co.,  supra,  and  cases  there  cited 
npnn  the  question  of  the  commencement  of 
a  new  or  socond  action,  and  also  the  fol- 
lowing: O'Laughlin  v.  Insurance  ('o.,  3 
McCrary.  54.5,  11  Fed.  Bep.  280.  The  case 
not  having  been  commenced  in  time,  under 
oar  view  of  the  law,  cannot  be  main- 
tained. It  Is  therefore  unnecessary  to  ex- 
amine the  question  relating  to  proof  of 
loss,  or  the  otherquestions  relating  to  the 
admission  of  testimony.  It  is  recommend- 
ed that  the  Judgment  of  the  district  court 
be  reversed. 

Prr  Curiam.    It  is  so  ordered ;  all  the 
justices  concurring. 


Kacffman  v.  Maikk  et  al.  (No.  14,571.) 

(Supreme  Court  of  California.    April  2, 1898. ) 

Appeal  pbom  Order  Granting  New  Trial — 
Master  asp  Sehvant — Injdkies  to  Servant — 
Contributory  Neouoence  — Evidence — Non- 
expert   Testimony  —  Admissions  —  Inbtrcc- 

TIONS. 

1.  Where  aa  appeal  is  taken  from  an  order 
granting  a  new  trial,  the  court  Is  not  coniiDed  to 
Ronsicieriag  the  ground  on  which  such  order  is 
made,  but  will  review  the  entire  record,  except 
that  where  the  evidence  is  conflicting,  and  the 
trial  court  excludes  the  question  of  the  insnOI- 
clency  thereof  as  a  ground  for  granting  the  new 
trial,  the  supreme  court  will  not  re-examine  the 
evidence. 

2.  Where  plaintiff,  an  employe  of  defendant, 
while  at  work  threw  a  towel  over  a  certain  shaft, 
which  was  not  a  part  of  the  machinery  with 
which  his  service  was  connected,  and  was  never 
intended  for  the  use  to  which  he  put  it,  defend- 
ants are  not  liable  for  injuries  sustained  by  plain- 
tiff in  attempting  to  draw  the  towel  from  the 
sliaft  while  the  machinery  was  in  motion. 

3.  Where  the  testimony  of  a  witness  that  he 
informed  the   foreman  of  the  condition  of  the 
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shaft  was  admitted  to  show  knowledge  of  defend- 
ants, it  was  error  to  admit  the  opinions  of  the 
witness  concerning  the  shaft,  or  to  permit  him 
to  testify  as  to  bis  motives  in  telling  the  fore- 
man. 

4.  It  was  error  to  admit  the  testimony  of 
machinists  as  to  whether  the  shaft  would  be 
more  dangerous  if  it  were  jagKtid  and  split  on  the 
end,  since  the  jury  was  cupuble  of  docidiug  suc> 
question  without  the  aid  of  experts. 

6.  Under  Const,  art.  8,  J  19,  forbidding  ]adge> 
to  charge  Juries  with  respect  to  matters  of  fact, 
it  was  error  for  the  trial  court  to  chargo  that 
as  a  "general  rule,  the  statements  of  the  wit- 
nesses as  to  verbal  admissions  of  a  party  should 
be  received  by  the  jury  with  great  caution,  as 
that  kind  of  evidence  is  subject  to  much  imper- 
fection and  mistake,"  such  conclusion  being  an 
inference  of  fact  to  be  made  by  the  jury  from  the 
peculiar  circumstances  of  each  particular  case. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county ;  Ueouob  Putkrhauoh, 
Judge. 

Action  by  Kauffman  against  Maler  and 
others.  Judgment  for  defendants.  Plain- 
tiff appeals.    Affirmed. 

Mhx  Lowenthal,  Geo.  J.  DeiiiN,  and  J.  L. 
Murpby,  for  appellant.  Chapman  &  lieu- 
(irtck  and  Hntton  &  Swanwick,  for  re- 
spondents. 

Harrison,  J.  The  plaintiff  broDKht  this 
action  against  the  defendants  to  recover 
damages  for  personal  Injuries  alleged  to 
have  resulted  from  their  neeligence.  He 
was  in  their  employ  at  the  time  of  the  In- 
jury, and  the  negligence  charged  upon 
them  was  their  permitting  the  shaft  of  a 
wheel  to  protrude  Into  the  room  where  he 
was  at  work,  by  reason  of  which  hia  sleeve 
was  caught  upon  the  Jagged  end  of  the 
shaft,  causing  him  to  be  carried  around  it, 
whereby  his  arm  was  so  Injured  as  to  re- 
quire amputation.  The  plaintiff  recovered 
Judgment  In  the  court  below,  and  a  now 
trial  was  granted  upon  the  motion  of  the 
defendants,  and  from  this  order  the  plain-, 
tiff  has  appealed.  Inthelrstateraent  upon 
the  motion  for  a  new  trial  the  defendants 
have  assigned  various  errors  of  law  on  the 
part  of  the  court,  as  well  as  many  partic- 
ulars in  which  the  evidence  is  claimed  to 
be  insufficient. 

].  In  its  order  granting  a  new  trial  the 
court  Included  the  following  as  a  part 
thereof,  viz.:  "The  new  trial  is  hereby 
granted  upon  the  following  ground  spe- 
cifically, and  upon  no  other  ground  or 
grounds,  no  error  being  by  this  court 
deemed  to  have  occurred  at  the  trial  im 
account  whereof  a  new  trial  should  be 
granted  to  defendants,  except  such  ground 
above  referred  to,  which  ground  is  as  fol- 
lows. t<i-wit :  The  court  erred  in  denying 
defendant's  motion  for  a  nonsuit,  which 
motion  should  have  been  granted  on  the 
sole  ground  that  the  placing  of  the  towel 
on  the  shaft,  as  shown  by  the  evidence, 
constitute)]  such  contributory  negligence 
on  his  part  as  to  preclude  him  from  recov- 
ering in  this  action.  On  all  other  grounds 
embraced  in  said  motion,  save  said  ground 
aforesaid,  said  motion  for  a  new  trial  is 
denied."  The  proposition  of  theappellant 
that  this  court  Is  limited  upon  this  appeal 
to  a  consideration  of  the  grounds  specified 
In  the  order  granting  the  new  trial  is  un- 
tenable. A  party  has  the  right  to  move 
for  a  new  trial  upon  any  or  all  of  the 
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grounds  permitted  by  the  atatnte;  and, 
U  the  record  on  which  his  motion  la  baaed 
diacloaea  more  than  one  gruuud  tor  wljich 
a  new  trial  should  be  Kranted,  the  court 
cannot,  by  statinf;  in  Its  order  that  the 
motlou  is  granted  upon  one  ground  only, 
and  denied  upon  the  others,  deprive  the 
other  party  of  the  right  to  a  review  by 
this  court  of  the  entire  record.  Theaction 
of  the  court  below  is  limited  to  granting  or 
refusing  a  new  trial,  and,  excepting  those 
cases  in  which  it  is  JustlUed  in  limiting  the 
new  trial  to  one  or  more  designated  issnea, 
the  effect  of  an  order  granting  a  new  trial 
ia  to  place  the  cause  in  the  position  it  held 
before  any  trial  had  been  had.  Upon  an 
appeal  from  thst  order  this  court  will  re- 
view the  entire  record  upon  which  the  or- 
der was  based,  and,  if  there  be  found  any 
error  in  the  record  which  would  havejua- 
tified  the  court  in  making  the  order,  the 
order  will  be  affirmed, upon  thesame  prin- 
ciples that  an  order  sustaining  a  demurrer 
to  a  defective  complaint  will  be  sustained, 
even  though  the  ground  upon  which  the 
trial  court  sustained  it  may  be  held  unten- 
able. A  motion  for  a  new  trial  is  a  pro- 
ceeding in  the  nature  of  a  new  action, 
wherein  the  statement  or  bill  of  exceptions 
corresponds  to  the  complaint,  and  the 
apeciflcations  of  error  to  a  demurrer  there- 
to, and  the  action  of  the  trial  court  in 
sustaining  the  motion  is  to  be  treated  on 
the  same  principles.  If  there  be  any 
grounds  upon  which  its  action  can  be  up- 
held, the  order  will  be  sustained,  irrespect- 
ive of  the  particular  ground  given  by  that 
court,  whether  in  an  opinion  or  by  a 
statement  in  the  order  itself.  A  contrary 
rule  might  work  great  injustice.  If  a  new 
trial  is  granted,  the  former  decision  is  set 
aside,  and  the  party  whose  motion  has 
prevailed  is  not  "aggrieved,"  and  has  no 
ground  for  an  appeal.  By  the  order 
granting  the  new  trial  the  judgment  is  va- 
cated, and  the  cause  is  in  the  same  condi- 
tion as  when  the  issues  were  Joined.  But 
if,  upon  an  appeal  from  that  order,  the 
action  by  this  court  is  limited  to  a  review 
of  merely  the  ground  designated  by  the 
lower  court,  and  that  ground  should  be 
beld  Insutliclent,  the  moving  party  would 
be  deprived  of  the  new  trial  to  which  the 
record  might  show  that  be  ia  manifestly 
entitled.  This  rule  has  a  limitation  in 
cases  where  one  of  the  grounds  upon  which 
the  new  trial  is  sought  is  the  insufllciencT 
of  the  evidence  to  justify  the  verdict  or 
decision.  If  in  such  a  case  the  trial  court 
in  its  order  granting  a  new  trial  excludes 
this  as  a  ground  of  its  action,  by  direct 
language,  and  the  record  shows  tbatthere 
was  a  conflict  of  evidence,  ttilscourt, upon 
the  same  principles  that  cause  it  to  affirm 
an  order  granting  or  denying  a  new  trial 
upon  that  ground,  will  accept  the  concln- 
Blon  of  the  trial  court,  and  not  re-examine 
the  evidence. 

2.  The  plaintiff  was  employed  In  the 
malt-room,  and  at  the  time  of  the  injury 
was  engaged  in  cleaning  the  elevator,— an 
endless  belt,  with  buckets  attached  there- 
to, lor  carrying  the  malt  from  this  room 
tothe  upper  portion  of  the  building.  This 
devator  passed  Into  a  hopper  about  a 
toot  in  depth  below  the  surface  of  the 
floor,  into  which  tbe  malt  was  shoved  in 


order  that  It  might  be  taken  np  by  tbe 
buckets  attached  to  the  elevator,  and  was 
carried  around  a  wheel,  whose  shaft,  an 
inch  and  a  half  in  diameter,  and  abont 
six  feet  above  the  floor  of  the  room,  pro- 
jected into  the  room  about  eighteen  inches 
beyond  the  timbers  upon  which  it  rested. 
The  end  of  the  shaft  had  been  battered  by 
hammering,  so  that  it  had  a  crown  a  lit- 
tle larger  than  the  shaft  itself,  with  Its 
edges  Jagged  and  rough.  On  this  day, 
after  the  malt  that  had  been  spread  upon 
the  floor  had  been  all  carried  to  the  upper 
part  of  tbe  building,  the  plaintiff  com- 
menced to  clean  tbe  elevator,  and,  having 
an  endless  towel  upon  his  shoulder  which 
impeded  him  in  his  work,  he  threw  it  over 
the  projecting  end  of  the  shaft,  and  went 
across  tbe  room  to  get  a  broom.  After 
he  left,  the  engine  started,  and  on  bis  re- 
turn he  saw  the  towel  going  around  with 
tbe  shaft,  and  as  he  was  to  work  directly 
under  the  shaft,  thinking  that  the  towel 
in  its  movements  might  interfere  with  his 
work,  he  attempted  to  remove  it,  and  In 
so  doing  was  in  some  way  caught  by  the 
shaft,  and  sustained  the  injury  com- 
plained of.  At  the  close  of  tbe  plalntifTa 
case  the  defendants  asked  for  a  nonsuit, 
upon  the  gronnd  that  the  evidence  showed 
that  the  injury  was  not  the  result  of  any 
negligence  on  their  part,  but  resulted  solely 
from  an  act  of  the  plaintiff  unconnected 
with  his  employment.  The  plaintitt'a 
right  to  recover  from  the  defendants  lor 
Injuries  received  by  him  from  defective  ma- 
chinery depends  upon  the  negllgfence of  the 
defendants  In  respect  to  the  machinery 
upon  which  upon  which  he  was  employed 
to  work,  and  cannot  be  maintained  by 
nhowing  negligence  on  their  part  In  refer- 
ence to  other  machinery  with  which  bla 
employment  had  no  connection,  unless 
such  machinery  was  in  some  way  inci- 
dental to  the  service  in  which  he  was  en- 
gaged. The  fact  that  certain  machinery 
furnished  by  an  employer  is  defective  does 
not  furnlab  a  basis  for  recovery  for  an  In- 
jury, unless  that  machinery  is  the  proxi- 
mate cause  of  the  injury.  The  negligence 
for  which  the  employer  la  held  responsible 
labia  failure  to  supply  his  employe  with 
suitable  machinery  for  the  service  for 
which  be  ia  employed ;  but,  if  that  ma- 
chinery is  sufflcient,  it  is  no  ground  of  ac- 
tion that  other  machinery,  not  furnished 
tor  his  service,  is  defective,  or  that  tbe 
employe  makes  use  of  tbe  machinery 
which  Is  turniHbed  bim  in  a  mode  unau- 
thorized by  his  employment,  or  for  a  pur- 
pose not  contemplated  by  the  employer. 
"If  the  servants  undertake  to  use  machin- 
ery or  instruments  for  purposes  for  which 
they  were  not  designed,  and  for  which  tbe 
employer  had  no  reason  to  suppose  they 
would  be  UBed.itis  their  own  faultor  folly 
if  harm  comes  from  it. "  Felch  v.  Allen, 
98  Mass.  676. 

The  act  of  the  plaintiff  in  hanging  the 
towel  upon  the  shaft  had  no  connection 
with  the  service  for  which  he  was  em- 
ployed, but  was  an  act  done  by  bim  for 
bis  own  convenience,  and  In  which  be 
voluntarily  selected  the  meana  by  which 
he  would  subserve  that  convenience.  The 
projecting  shaft  was  not  a  part  of  the 
machinery   with    whicb   his   service  "mua 
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connected,  and  was  never  1nten<1ed  for  the 
use  to  which  he  applied  it.  Even  i(  its 
condition  vnaa  such  that  the  delendants 
would  have  been  liable  (or  an  injury 
sastalDed  by  one  ot  their  employes  in  case 
he  had  accidentally  come  in  contact 
with  it  while  engaKed  In  the  service  for 
which  he  was  employed,  that  condition 
does  not  establish  any  neKligencc  on  their 
part  towards  the  plaintiff  In  the  present 
case.  The  plaintiff  was  not  Injured  by 
any  accidental  contact  with  it  while  en- 
gaged in  his  employment,  but  his  injury 
was  the  result  of  an  unauthorized  act  ot 
bis  own,  which  be  did  for  his  own  con- 
Tenience,  and  at  bis  own  risk.  He  was 
looking  for  a  place  on  which  to  bang  his 
towel,  and,  seeing  this  projection,  availed 
faimself  of  It  as  being  the  most  convenient. 
The  defendants  cannot  be  held  liable  for 
the  injury  received  in  taking  it  off,  any 
more  than  U  lie  had  thrown  it  across  a 
«aw,  or  hung  it  upon  a  sharp  book,  and 
been  injnred  in  Its  removal.  Not  being 
nnder  the  necessity  of  making  use  of  the 
Hhait  for  any  purpose  connected  with  his 
employment,  whatever  risk  attended  his 
selection  ot  it  tor  his  own  purposes  was 
a  risk  assumed  by  himsell.  As  his  selec- 
tion of  it  as  a  place  on  which  to  hang  his 
towel  could  not  have  been  contemplated 
by  the  defendants,  they  were  under  nu  ob- 
ligation to  make  it  suitable  for  that  pur- 
pose, and  cannot  be  held  liable  for  the  in- 
Jury  he  sustained  therefrom.  See  Penn- 
sylvania Co.  V.  Lynch,  90  111.  333;  Rail- 
road Co.  V.  Sentineyer,  92  Pa.  St.  27«; 
Bailroad  Co.  v.  Estes,  37  Kan.  736.  16  Pac. 
Bep.  131 :  Cahill  v.  Hilton,  106  N.  Y.  512, 13 
N.  E.  Rep.  339;  Electric  Light  Co.  v.  Mur- 
phy, 115  Ind.  571,  18  N.  E.  Rep.  30; 
Iron  Co.  V.  Burke.  12  111.  App.  869; 
i^hear.  &  R.  Neg.  S  207.  The  proximity  ot 
the  shaft  to  the  place  where  he  was  work- 
ing was  but  an  Incident,  and  does  not 
affect  the  liability  ot  the  defendants. 
That  proximity  donbtless  determined  his 
selection  ot  it  as  the  place  on  which  to 
hang  the  towel ;  but,  as  this  was  a  use 
of  the  shaft  never  intended  by  the  defend- 
ants. Its  selection  by  him  for  such  use  can- 
not render  them  liable  tor  the  injury  any 
more  than  if  it  had  been  at  the  end  ot  the 
room  opposite  totheplaceln  which  he  was 
at  work.  When,  therefore,  it  appeared 
from  the  testimony  of  the  plaintiff  that 
tbelnjury  received  by  him  resulted  from  his 
voluntary  act, unconnected  with  the  serv- 
ice for  which  bn  was  employed,  the  court 
should  have  granted  the  nonsuit  asked 
by  the  defendants,  and  its  order  granting 
a  new  trial  for  the  error  committed  in  re- 
fusing this  motion  must  be  affirmed. 

8.  For  the  purpose  ot  showing  that  the 
defendants  had  knowledgeol  the  character 
of  the  shaft,  the  witness  Geiger  was  al- 
lowed to  testify  that  previous  to  the  in- 
jury to  the  plaintiff  he  had  informed  the 
foreman,  Geisner,  .of  its  character.  He 
'was  then  asked  "What  made  you  tell  Au- 
f(ust  Geisner?"  to  which  objection  was 
made  by  the  defendants.  The  court  re- 
served its  ruling  npon  the  objection,  and 
allowed  the  witness  to  answer,  who  said : 
"  1  told  Geisner  that  the  shaft  was  of  no 
value  there,  and  It  should  be  cut  off;  and 
it  was  said  then  tbat  I  had  nothing  to  say 


about  it,  and  ft  was  left  as  of  yore.  As 
foreman,  it  was  Geisuer's  business  to  look 
out  and  do  what  was  stated  to  him,  but 
nothing  was  done  tbere.  He  was  the  head 
man  in  the  malt-house."  After  the  an- 
swer bud  been  given,  the  court  overruled 
the  objection  to  the  question,  and  allowed 
the  testimony  to  remain.  The  reason  for 
permitting  this  witness  to  give  testimony 
of  what  he  had  told  Geisner  was  merely 
that  the  knowledge  ot  the  defendants  con- 
cerning the  condition  ot  the  shaft  might 
be  shown  as  a  fact  from  which  their  negli- 
gence could  be  inferred,  but  the  motives 
which  prompted  the  witness  to  inform  the 
foreman,  as  well  as  tbe  opinions  of  the 
witness  concerning  tbe  shaft,  were  imma- 
terial, and  should  not  have  been  allowed 
In  evidence. 

4.  A  witness  (Ekman)  having  been 
shown  to  be  a  machinist,  and  conversant 
with  machinery,  was  asked  the  following 
question:  "Question.  It  that  shaft  on  the 
end  had  been  pounded  or  battered,  or  was 
In  a  battered  or  splintered  condition, — 
tbat  is,  having  something  in  the  nature  of 
a  crown,  tbat  made  it  wider  there  than  it 
was  in  further,  nearer  the  wall, — would 
tbat  make  Itdangerous  ornot?"  to  which 
he  answered:  "Answer.  If  the  shaft  was 
battered  or  split  or  splintered,  in  motion 
It  would  be  dangerous. "  Also  the  folio w- 
ing question:  "Question.  It  this  shaft  was 
smooth,  and  a  towel  bad  been  bung  upon 
It,  and  it  in  motion,  would  there  be  any 
danger  in  drawing  tbat  towel  off?"  to 
which  he  answered :  "Answer.  If  tbe  shaft 
is  smooth,  and  the  towel  bung  on  the 
shaft  in  motion,  it  would  not  be  danger- 
ous to  take  it  off.  If  tbe  shaft  were  not 
smooth,  it  la  likely  to  come  in  contact 
with  clothing,  and,  if  it  comes  in  contact 
with  clothing,  will  certainly  wind  tbe 
clothing  up."  Another  witness  (Johnson) 
was  asked:  "Question.  What  is  your 
opinion  as  to  whether  a  shaft  protruding 
about  eighteen  inches,  at  the  height  men- 
tioned by  him,  into  a  room  where  work- 
men are  working,  against  which  they 
might  come  in  contact.  If  the  surface  of 
the  same  is  Jagged,  rough,  and^  broken,— 
whether  it  Is  dangerous  ornot;"  to  which 
he  answered:  "Answer.  It  is.  Q.  Why  is 
It  so?  A.  it  Is  very  likely  to  catch  tbe 
clothing  ot  tbe  operator."  These  ques- 
tions were  objected  to  by  the  defendants 
upon  the  ground  tbat  they  were  incompe- 
tent, irrelevant,  and  immaterial,  and  not 
a  subject  of  expert  testimony ;  but  their 
objections  were  overruled.  The  court 
erred  in  not  excluding  this  testimony.  An 
answer  to  the  qnestions  did  not  involve 
the  knowledge  of  any  science  or  art,  and 
was  not  the  subject  of  testimony  by  an 
expert  in  machinery.  The  facts  sought  to 
be  shown  by  the  questions  did  not  in- 
volve a  knowledge  of  the  construction  or 
working  of  machinery,  or  in  any  respect 
depend  upon  such  knowledge.  Whether  it 
is  dangerous  fur  a  nbaft  with  a  rough  Hur- 
face  or  end  to  project  into  a  room  n'here 
there  are  workmen  who  may  come  into 
contact  with  it,  is  not  in  any  case  to  be 
determined  by  expert  testimony,  but  de- 
pends in  every  instance  upon  the  circum- 
stances of  the  particular  case,  and  must  be 
determined  by  the  Jury  from  all  the  facts 
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of  that  csBe.  Whetber  a  towel  can  be 
Bafely  taken  from  a  smooth,  revolving 
Bbaft  1b  a  matter  of  common  observa- 
tion, and  Is  not  tn  be  determined  by  one 
who  1b  an  expert  In  machinery,  any  more 
than  by  an  expert  In  any  other  branch  of 
knowledge.  Such  questions  are  to  be  de- 
termined by  the  Jury  themselves,  either 
from  their  own  experience  in  matters  of 
common  observation,  or  from  all  the  evi- 
dence in  the  case,  and  cannot  be  asked  of 
witneBses,  even  If  such  witnesses  are  ex- 
perts In  some  particular  art  or  science. 
Sappenfleld  v.  Railroad  Co.,  91  Cal.  60,  27 
Pac.  Bep.  590.  If  the  court  permits  the 
Jury  to  be  influenced  by  the  judgment  of 
such  witnesses,  it  deprives  the  litigants  of 
their  right  to  have  the  Jury  render  Its  ver- 
.llct  upon  the  facts  in  the  case,  and  to  this 
extent  substitutes  the  Judgment  of  the 
expert  for  what  should  be  the  Judgment  of 
the  Jury. 

6.  Evidence  was  given  at  the  trial  tend- 
ing to  show  that  abortly  after  the  injury 
the  plaintiff  had  made  statements  t.i  the 
effect  that  It  was  the  rcRult  or  his  own 
fault,  and  that  the  accident  had  been 
brought  about  by  a  different  cause  from 
that  shown  a»  the  present  trial.  In  It3 
instructions  to  the  jury  the  court  said : 
"The  court  instructs  the  jury  that,  al- 
though parol  proof  of  the  verbal  admis- 
sions of  a  party  to  a  suit,  when  It  appears 
that  the  admlRsions  were  understaiiOlngly 
and  deliberately  made,  often  afford  satis- 
factory evidence,  yet  as  a  general  rule 
(he  statements  of  the  witnesses  as  to  the 
verbal  admissions  of  a  party  should  be 
received  by  the  Jury  with  great  caution, 
as  that  kind  of  evidence  la  subject  to  much 
imperfection  and  mistake.  The  party  him- 
self may  have  been  misinformed,  or  may 
not  have  clearly  expressed  his  meaning,  or 
the  witness  may  have  misunderstood  him; 
and  It  frequently  happens  that  the  wit- 
ness, by  unintentionally  altering  a  few 
expressions  really  used,  gives  an  effect  to 
the  statement  completely  at  variance  with 
what  the  party  did  actually  say.  But  it 
Is  the  province  of  the  jury  to  weigh  such 
evidence,  and  give  it  the  consideration  to 
which  it  is  entitled  in  view  of  all  the  other 
evidence  In  the  case."  In  thus  Instructing 
the  Jury  the  court  disregarded  the  provis- 
ion of  the  couRtltntifm  that  "judges  shall 
not  charge  juries  with  respect  to  mutters 
of  fact,  but  may  state  the  testimony  and 
declare  the  law."!  While  It  Is  a  matter  of 
common  knowledge  that  the  statements 
of  a  nitness  as  to  the  verbal  admissions 
of  another  are.  liable  to  be  erroneous,  and 
for  that  reason'  should  be  received  with 
caution,  yet  such  conclusion  Is  only  an 
inference  of  fact  which  must  be  made 
by  the  Jury,  and  Is  not  a  presumption  or  a 
conrluHion  of  law  to  be  declared  by  the 
court.  The  reasons  which  are  to  be  urged 
in  favor  of  receiving  such  statements  with 
raution  are  l)a8edupon  human  experience, 
and  vary  in  strength  and  vonclnsiveness 
with  the  facts  and  circumstances  of  each 
case,  and  their  sufficiency  in  any  particular 
case  is  an  Inference  which  the  reason  of 
the  jury  makes  from  those  facts  and  cir- 
cumstances; hut  there  Is  no  role  of  law 
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which  directs  the  Jury  to  Invariably  make 
such  an  inference  from  the  mere  fact  that 
the  proof  of  the  admission  is  by  oral  testi- 
mony. That  deduction,  called  a  "pre- 
sumption," which  the  law  expressly  di- 
rects to  be  made  from  particular  facts,  is 
uniform,  and  not  dependent  upon  the 
varying  conditions  and  circumstances  ol 
individual  cases.  To  weigh  the  evidence 
and  find  the  facts  In  any  case  is  the  prov- 
ince of  the  jury,  and  that  province  is  in- 
vaded by  the  court  whenever  it  instructs 
tbetn  that  any  particular  evidence  which 
has  been  laid  before  them  Is  or  is  not  en- 
titled to  receive  weight  or  consideration 
from  tbem.  People  v.  Walden,  51  Cal.  588; 
People  v.  Fong  Ching,  78  Cal.  173,  20  Pac. 
Rep.  396;  Mauro  ▼.  Piatt,  62  III.  450;  Com. 
V.  Oalllgan,  113  Mass.  202;  McNeil  v.  Bai^ 
ney,  51  Cal.  603 ;  People  t.  Dick,  84  Cal.  6G6. 
The  instruction  above  quoted  is.  In  sub- 
stance, an  argument  to  thejnry  with  "re- 
spect TO  matters  of  fact"  that  had  been 
presented  at  the  trial,  and  a  coraraent  by 
the  court  upon  the  weight  which  they 
should  give  to  that  testimony.  Whether 
the  facts  and  circumstances  proved  In  tlie 
case  were  sufficient  to  cause  the  reason  of 
the  jury  to  make  this  inference  was  fair 
matter  of  argument  tor  the  counsel  of  the 
respective  parties;  but  the  court  forsook 
Its  judicial  position  when  It  assumed  the 
ofHre  of  commenting  upon  the  weight  and 
credibility  of  this  evidence.  The  closlug 
paragraph  in  the  instruction,  to  the  ef- 
fect that  It  was  for  the  Jury  to  give  to  the 
evidence  the  consideration  to  wbirli  It  was 
entitled,  did  not  obviate  the  error,  as  by 
its  remarks  the  court  had  in  substance 
said  to  tbem  that  as  matter  of  law  the 
evidence  was  not  entitled  to  any  great 
consideration.    The  order  is  afflrmed. 

We  concur:  Sharpbtbin,J.;  Gaboi'ttb, 

J. .  ilcFABLA.ND,  J. 


M  Cal.  «> 
In  Tf.  Richardson's  Estate.  (No.  14,610.) 
^Supreme  Court  of  CaZifomia.  March  96,  \m.} 
What  Constitdtbs  Wilu 
Deceased  wrote  his  sister  aa  folloirs: 
"Nina:  I  nroto  you  yesterday  hastily.  Answer 
my  letter  at  once.  I  want  to  know  eTorrthin; 
about  mother,  and  all  about  you,— your  children. 
I  have  reached  the  point  of  perfect  independence, 

rscuniarily.  My  health  is  probably  ruiued,  and 
want  to  anticipate  possibilities.  You  and  your 
childreo  get  everything.  Your  boy  I  want  given 
the  best  o.'  educations.  I  would  like  bim  toga 
to  Harvard.  •  •  •  Write  me.  As  soon  as  I 
possibly  can,  I  will  be  in  iiavannah. "  Ileld, 
that  the  letter  was  not  testamentary  in  charau- 
ter,  and  made  no  diajrasitioa  of  the  estate  of  tb« 
deceased. 

Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county;  W.  H.  Clark,  Judge. 

In  tlie  matter  of  the  estate  of  C.  B.  Rich- 
ardson, deceased.  From  ajndgmentdeny- 
ing  a  petition  for  the  probate  of  the  will, 
and  refusing  to  allow  letters  of  adralnls- 
trutlnn  with  the  will  annexed,  Mrs.  Har- 
dee appeals.    Affirmed. 

Smith,  Winder  &  Smith,  tar  appellant. 
Wella,  Monroe  Ji  Lee,  for  public  adminis- 
trator. A.  J.  King,  tor  ai>HeuC  heirs  and 
contestants. 
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Foots,  C.  This  appeal  la  taken  trom  a 
judgment  or  decree  denying  the  petition 
for  the  prubatfc  of  a  will,  and  refusing  to 
allow  letterB  of  admlnlBtratlon  with  the 
will  annexed  to  be  iBaued.  That  which  la 
propounded  aa  a  will  la  a  letter  written 
and  sent  In  duo  cuurse  of  mall  by  the  de- 
ceased in  hlB  life-time  from  Loa  Angeles, 
Col.,  to  his  sister,  Mrs.  Hardee,  In  Sa- 
vannah, Ga.  It  reads  thus:  "Loa  Angeles, 
Cal.,  October  1, '90.  Nina:  I  wrote  you 
yesterday,  hastily.  Answer  my  letter  at 
once.  1  want  tn  know  everything  about 
mother,  and  all  about  you,— your  chil- 
dren. I  hare  reached  the  point  of  perfect 
independence,  pecuniarily.  My  health  is 
probably  ruined,  and  I  want  to  anticipate 
possibilities.  You  and  your  children  get 
everything.  Tour  boy  I  want  given  the 
best  of  educations.  I  would  like  him  tu 
go  to  Harvard.  I  wonid  like  to  have  him 
a  lawyer.  Don't  bring  him  up  a  prej- 
udiced sontbemer,  but  teach  honor,— 
make  it  dearer  than  life,  and  be  roust, 
with  the  blood  in  his  veins,  be  n  man. 
Write  me.  As  soon  as  I  possibly  can,  I 
will  be  in  Savannah.  Brother."  We 
think  it  necessary  to  determine  but  one 
point  made  by  the  appellant,  which  is  that 
the  second  conclusion  of  law  is  not  war- 
ranted by  the  findings.  It  reads  thus: 
"Tbat  said  document  is  not  testamentary 
In  Its  character,  and  makes  no  testament- 
ary disposition  of  the  estate  or  property 
of  said  deceased."  The  language  of  the 
letter,  which  is  propounded  as  the  last  will 
and  testament  of  the  deceased,  is  not,  to 
our  minds,  testamentary  in  its  character. 
There  is  nothing  in  the  circumstances  and 
purroundlngs  of  the  writer  which  unmis- 
takably evince  That  It  was  his  Intention 
that  the  letter  in  question  should  be  a 
testamentary  disposition  of  his  estate  to 
bis  Bister  Nina  and  her  children.  It  may 
be  that  he  wished  to  be  informed  of  some 
fact  or  tacts  before  be  made  a  will,  for  in 
tbis  letter  he  shows  a  desire  to  bear  from 
bis  sister  at  once  in  answer  to  a  letter 
written  the  day  before.  He  was  not  iti 
extremi/>,  nor  \fi  there  anything  to  show 
tbat  he  contemplated  immediate  or  very 
proximate  dissolution,  which  might  neces- 
sitate a  final  disposition  of  bis  estate. 
Again,  even  in  a  document  such  as  this,  if 
intended  as  a  will,  It  would  be  likely  that 
some  expression  in  the  shape  of  "I  wish 
or  I  desire"  my  property  to  go  to  such  or 
such  a  person,  would  very  naturally  be 
used  if  the  intention  existed  to  make  the 
InHtmment  a  testamentary  disposition, 
ratber  thah  to  say,  "You  and  your  chil- 
dren get  everything;"  tor  the  tirst  ex- 
pressions would  show  a  disposition  at 
tbat  time  to  have  his  estate  go  to  certain 
persons.  The  last  expression  might  be 
used  in  a  letter  like  this,  by  une  who  had 
already  made  a  formal  will,  which  may 
have  been  lost  or  destroyed,  or  might  be 
■with  reference  to  making  a  formal  will,— 
that  is, "  You  and  yi»ur  children  get  every- 
thing by  a  formal  will,"  or  "will  get 
everything  by  a  will  I  shall  make."  This 
construction  of  the  language  is  as  consist- 
ent with  a  proper  interpretation  of  It  as 
is  that  contended  for  by  the  appellant. 
It  is  not  for  courts  to  declare  that  to  be  a 
testamentary  disposition  ol    his   estate, 


when  it  does  not  clearly  appear  tbat  ancb 
was  the  Intention  of  the  Individual  execut- 
ing it.  The  court  below  was  Justified,  un- 
der the  findings,  in  this  conclusion  of  law. 
We  advise  that  the  Judgment  or  decree 
be  aflSrmed. 

We  concur:    6eix»br, C;  Vanclibi.C. 

Prb  Cttriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  or  de- 
cree is  affirmed. 


M  Cal.  n 
People  ex  rel,  Willis  et  a/.v.HowABD 
et  Hi.    (No.  14,447.) 
(Supreme  Court  of  CaUfomta.    March  30, 1808.) 

PUBLia  LiBRABIXR — OOVEBKMCHV. 

In  proceedings  to  determine  the  right  to 
manage  and  control  a  public  library,  It  appeared 
that,  prior  to  March  88,  1878,  there  had  been  a 
private  voluntary  asBoclation  wbiuh  had  estab- 
lished and  maintained  in  L.  a  library  for  the  use 
of  its  members.  In  1874  an  act  was  passed  pro- 
viding for  the  establishment  of  a  public  library 
in  L.,  and  by  its  provisions  the  library  was  con- 
trolled by  nine  regents,  who  were  elected  by  the 
city  connoil.  Mai-oh  /S8,  1^,  the  act  was  re- 
pealed by  the  city  cowt^p;  and  the  mayor  and 
council  were  constitQte3~ trustees  of  the  library. 
March  S8,  1878,  the  city  council  elected  a  board 
ol  regents,  and  April  6th  the  board  duly  organ- 
ized, and  the  same  day  the  library  association 
made  over  to  the  public  library  thus  organized 
all  the  l>ooks  belonging  to  the  association.  Held, 
tnat  this  library  did  not  come  under  Acts  1880, 
p.  281,  which  put  in  the  charge  of  trustees  tberein 
provided  for  all  libraries  established  by  author- 
ity of  that  act. 

Commissioners'  decision.  In  bank.  Ap- 
peal irom  superior  court,  Los  Angeles 
county;  Lucien  Shaw,  Jndgfe. 

Proceedings  on  the  relation  of  F.  R. 
Willis  and  others  against  F.  H.  Howard 
and  others  to  determine  the  right  to  man- 
age and  control  the  Los  Angeles  public 
library.  From  a  Judgment  for  defendants 
the  relators  appeal.    Affirmed. 

W.  H.  H.  Hart,  Atty.  Gen.,  and  WllUs  A 
Appel,  for  appellants.  F.  W.  Howard, 
for  respondents. 

Te-mple,  C.  The  relators  were  elected 
trustees  of  the  public  library  of  the  city 
of  Los  Angeles,  December  1, 1890,  under  an 
act  of  the  legislature  passed  In  ISSO,  enti- 
tled "An  act  to  establish  free  public  libra- 
ries and  reading-rooms. "  The  defendants 
were  appointed  by  the  city  council,  as 
provided  by  the  city  charter  adopted 
and  approved  in  1889.  Whether  the  city 
charter  or  the  act  of  1880  controls  is  the 
only  question  involved.  We  find  in  re- 
spondents' brief  what  purports  to  be  the 
opinion  of  the  learned  Judge  of  the  trial 
court,  which  we  approve  and  recommend 
for  adoption  us  the  opinion  of  this  court. 
In  accordance  with  which  we  think  the 
Judgment  should  be  affirmed.  The  opinicm 
is  a-)  follows: 

"This  Is  a  proceeding  to  determine 
whether  the  relators  or  the  defendants 
have  the  right  to  manage  and  control  the 
Los  Angeles  public  library.  The  case  Is 
submitted  tn  the  court  for  decision  upon 
the  facts  stated  in  the  pleadlngH.  On 
March  4,  IS74,  a  special  act  was  passed  by 
the  legislature,  providing  for  the  establish- 


Digitized  by 


Google 


PACIFIO  EEPOBTER,  Vol.  29. 


(CaL 


ment  ot  a  public  library  in  the  city  of  Los 
AnKelen.  Acts  1873-74,  p.  274.  Under  tbis 
law  the  present  Los  An^^elea  public  library 
was  first  organized  and  establlsbed.  By  its 
provisions  tbe  library  was  controlled  by 
nine  regents,  wbo  were  elected  by  the  coon- 
cll.  This  act  ol  1874  was  repealed  by  the 
city  charter  ot  1878.  and  diflerent  provis- 
ions were  made  in  the  charter  forthe man- 
agement and  control  ol  the  library.  The 
mayor  and  council  were  constituted  the 
trustees  of  the  library,  and  had  thecontrol 
and  management  thereof.  Tbe  library 
continued  tu  be  managed  according  to  the 
provisions  of  the  charter  of  1878,  until  the 
adoption  of  the  charter  ol  1SS9.  This 
charter  provides  that  the  library  shall  be 
continued  in  existence,  and  shall  be  man- 
aged by  five  directors,  to  be  appointed  by 
the  mayor,  and  confirmed  by  the  council. 
The  defendants  were  duly  appointed  di- 
rectors of  tbe  library  under  tbe  last  char- 
ter, and  ever  since  then  have  been,  and 
still  are,  as  such  directors,  in  thecontrol 
and  management  of  the  library.  The 
constitution  of  1879  provides  that  'cities 
heretofore  or  hereafter  organized,  and  all 
charters  thereof  framed  or  adopted  by 
authority  of  tbis  constitution,  shall  besnb- 
Ject  to  and  controlled  by  general  laws.' 
Article  11,  §  6.  In  1SK0  a  general  law  was 
passed,  entitled  'An  act  to  establish  free 
public  libraries  and  reading-rooms.'  It 
contains  tbe  following  provisions:  'Sec.  2. 
Tbe  municipal  authorities  ot  any  Incor- 
porated city  ot  tbis  state  are  autborized 
and  empowered,  by  a  resolution  duly 
ptissed  for  that  purpose,  to  levy  and  col- 
lect, as  In  other  cases,  annually,  a  tax, 
not  to  exceed  one  mill  on  the  dollar,  for 
the  purpose  of  establishing  and  maintain- 
ing In  such  city  free  public  libraries  and 
reading-rooms,  and  purchasing  sucb 
books,  journals,  and  other  publications 
as  may  be  necessary  therefor.'  '  Sec.  5.  In 
a  city  of  less  than  one  hundred  thousand 
population  five  trustees  shall  be  elected 
at  tbe  same  time,and  in  the  same  manner, 
as  the  other  town  ofiBcers  are  elected. 
They  shall  hold  ofi^ce  the  same  length  ot 
time,  to  carry  Into  effect  the  provisions  ot 
this  act.*  'Sec.  8.  The  trustees  of  any 
library  or  reading-room  established  or  ac- 
quired by  aothority  ot  tbis  act  shall  take 
charge  ot  tbe  same,  and  ot  all  real  and 
personal  property  thereunto  belonging.' 
'Sec.  14.  An  act  entitled  "An  act  to  es- 
tablish and  maintain  tree  public  libraries 
and  reading-rooms,"  approved  March  18, 
1878,  is  hereby  repealed.  All  libraries  and 
rending-rooms  heretofore  established  by 
authority  of  tbe  last-named  act,  in  any 
city,  shall  be  turned  over  to  tbe  charge, 
custody,  and  administration  of  such  trus- 
tees as  may  be  constituted  or  appointed 
therein  under  the  provisions  of  this  act.' 
Acts  18S0,  p.  231.  The  relators  were  duly 
elected  trustees,  under  the  provisions  of 
the  act  of  1880,  aforesnid,  at  the  last  city 
election,  anil  have  duly  qualified  as  such 
trustees,  and  upon  that  ground  claim  tbe 
right  to  the  control  and  management  of 
the  public  library  in  question. 

"The  organization  of  the  library  under 
the  act  of  1874  did  not  take  place  until 
March  28, 1878.    Prior  to  that  time  there 


bad  been  a  private  voluntary  association, 
known  aa  tbe  'Los  Angeles  Library  As- 
sociation,' wblch  had  established  and 
maintained  a  library,  not  tor  the  public, 
but  for  the  use  of  Its  members.  On  March 
28, 1878,  the  city  council  elected  a  board 
of  regents,  as  provided  by  the  act  of  1874, 
and  on  April  6,  1878,  this  board  duly 
organized,  and  the  same  day  tbe  library 
association  made  over  to  the  public 
library  thus  organized  ail  the  books  be- 
longing to  tbe  association.  Thus  began 
the  present  free  public  library.  It  was 
not  therefore  established  under  the  au- 
thority of  the  act  ot  March  18,  1878,  nor 
under  the  act  of  1880.  The  relators  insist 
that,  the  act  ot  18s0  being  a  general  law, 
its  provisions  apply  to  all  libraries  exist- 
ing in  cities  as  public  libraries,  and  that 
trustees  elected  under  the  act  of  1880  have 
the  legal  right  to  manage  and  control  all 
public  librnries  in  such  cities,  and  that, 
therefore,  they  have  the  legal  right  to 
the  control  of  the  Los  Angeles  public 
library.  The  defendants  contend  that  the 
act  of  1880  applies  solely  to  libraries  es- 
tablished under  its  provisions,  and  not  to 
those  existing  prior  to  1880,  and  eatab- 
lislied  prior  to  that  time  under  apecial 
laws  and  cbarters.  At  the  time  this 
library  was  established  as  a  public 
library,  there  was  no  constitutional  in- 
hibition of  the  enactment  of  local  or  special 
laws  for  such  purposes.  The  provision 
of  the  present  constitution,  makint; 
cities  and  charter  cities  subject  to  general 
laws,  does  not  apply  to  this  case ;  for  it 
is  oianifest  that  they  can  be  subject  only 
to  auch  general  laws  as,  by  their  termB 
or  by  necessary  implication,  are  made  to 
apply  to  cities,  or  generally,  throughout 
the  state.  So  also  It  is  clear  that  public 
libraries  in  cities  are  not  necessarily  sub- 
ject to  a  general  law  wtairh,  by  its  own 
terms,  does  not  apply  to  all  libraries  gen- 
erally, but  only  to  a  particular  class  of 
libraries.  lo  order  to  be  subject  to  such  a 
law,  they  must  be  of  tbe  class  Included  in 
tbe  law.  Tbe  act  ot  1880  does  not  apply 
to  all  libraries,  but  only  to  such  as  may 
be  established  under  its  provisions.  It 
does  not  give  to  the  trustees  elected  un- 
der it  any  powers  over  other  libraries. 
Tbe  language  used  is, '  The  trustees  of  any 
library  established  or  acquired  by  an- 
tbority  of  this  act  shall  take  charge  of  tbe 
same.'  They  are  not  authorized  to  take 
charge  of  any  library  established  under 
the  act  of  1874.  Therefore  the  Los  Angeles 
public  library  is  not  affected  by  tbe  act  of 
1880,  because  it  is  not  of  the*  class  men- 
tioned in  that  act.  Where  there  is  do 
general  law  on  a  given  subject  to  whicb 
the  charter  relates,  tbe  provisions  of  tbe 
charter  must  be  allowed  to  prevail.  Tbe 
defendants  being  rightfully  appointed  un- 
der the  provisions  of  the  charter,  they  are 
entitled  to  the  charge  and  control  of  Ibis 
library.  The  judgment  will  tbei-efore  be 
in  favor  of  the  defendants." 

We  concur:    Vanclibf,  C. ;  Foote,  C. 

Pkr  Curiam.  For  the  reasons  i^ven  la 
the  foregoing  opluion  the  judgment  and 
order  are  atlirmed. 


Digitized  by 


Google 


Oal.) 


IK  BE  OBOOME'S  ESTATE. 


487 


M  Cal.  M 

la  re  Groomr'b  Ebtate.    (No.  14,666.) 
(Supreme  Court  of  Calif  omUu    March  28, 1893. ) 

PUBUO  XiASDB— HOXESTEAD  ENTBIEB — CbEATIOK 

OF  Tbcst. 

1.  Under  Rev.  St.  U.  8.  {  2290,  which  pro- 
vides that  a  person  applying  for  the  benefit  ol 
the  homestead  law  shall  make  afSdavit  before  the 
register  or  receiver  "that  such  application  Is 
laaAe  for  his  ezclasive  ase  and  benefit,  and  that 
his  entry  is  made  for  the  purpose  of  actual  set- 
tlement and  cultivation,  and  not  either  directly 
or  indirectly  for  the  use  or  l>eueflt  of  any  other 
person, "  an  agreement  by  a  partner  to  file  on 
land  under  the  United  States  homestead  law,  and 
take  the  title  for  the  benefit  of  the  partnership, 
la  ill^al  and  void. 

2.  Where  a  partner  files  on  land  and  after- 
wards make  a  parol  agreement  that  the  land  shall 
belong  to  the  partnership,  such  agreement,  not 
being  la  writing  as  required  by  Ciril  Code,  i 
853,  does  not  create  any  trust,  or  vest  in  bis  part- 
ners any  estate  in  the  land. 

ConnnlBslooers' decision.  In  bank.  Ap- 
peal from  saperlor  conrt,  San  Luis  Obispo 
county ;  V.  A.  ORBoa,  .ladf^e. 

Petition  of  Jnlla  Groome,  widow  of 
Thomas  B.  Grnome,  deceased,  praying 
that  certain  land  might  be  set  apart  na  a 
borne  for  herself  and  minor  daoshter. 
Petition  denied.  Petitioner  appeals.  Or- 
der reversed. 

F.  A.  Dora  and  Wm.  Sbifjs^,  for  appel- 
lant. WUcoxon  &  BoaJdln,  tor  respond- 
ents. 

BEumER,  C.  In  Jaly,  1886,  Thomas  B. 
Groome,  under  the  homestead  laws  of  the 
United  States,  flied  a  homestead  claim 
npon  160  acres  of  public  land  in  San  Lais 
Obispo  county.  At  tlietlmeof  fllln((  his 
claim,  he  was  living  on  the  land  flled  upon 
with  bis  family,  and  continued  to  do  so 
thereafter  till  he  died.  In  1887  he  com  mat- 
ed his  homestead,  and  paid  the  govern- 
ment for  the  land,  and  in  December,  1890, 
a  ISO  vera  ment  patent  therefor  was  issued 
and  delivered  in  his  name.  In  May,  1890, 
be  died  intestate,  leaving  surviving  bim 
his  widow,  Julia  Groume,  and  one  daugh- 
ter, then  16  years  of  age.  In  August,  1890, 
letters  of  administration  upon  his  estate 
were  duly  issued  to  bis  widow,  who  quali- 
fied and  entered  upon  the  discharge  of 
ber  duties.  In  December,  1890,  apprais- 
ers of  the  estate  were  duly  appointed,  and 
in  May,  1891,  an  inventory  and  appraise- 
ment of  all  the  property  of  the  estate 
n-ere  made  and  returned  to  the  court. 
This  inventory  Included  the  160  acres  of 
land  above  mentioned,  and  the  tract  was 
appraised  at  the  sum  of  SSOO.lts  then  cash 
▼alne.  Daring  his  life-time  no  homestead 
was  ever  selected  by  the  decedent  or  his 
wife  under  the  la  ws  of  this  statu.  On  May 
29, 1891,  the  widow  preaentfld  and  tiled  in 
conrt  her  petition,  alleging  that  at  thn 
time  of  his  death  her  deceased  husband 
was  the  owner  of  the  said  160  acres  of 
land,  and  that  the  same  was  then  com- 
munity property  of  herself  and  huRhand, 
and  pra3'lngthat  the  court  make  an  order 
Rclectin)?,  designating,  and  setting  apart 
the  said  real  proiierty  as  a  home  for  the  use 
of  herself  and  minor  daughtpr.  To  this 
petition  one  L.  T.  Almstead  flled  written 
oppoHltion,  and  alleged  therein  "that  the 
real  property  deHpribed  in  said  petition 
was  owned  by  and  belonged  to  said  de- 


ceased, this  opponent,  and  one  John  Mln- 
tem,  who  were  partners  at  the  time  said 
decedent  died ;  that  the  same  was  and  la 
now  partnership  property;  »  •  •  that 
said  decedent  only  had  afive-slxteentbH  in- 
terest in  said  partnership."  Wherefore  be 
prayed  that  the  prayer  of  the  petition  be 
iiut  granted.  When  the  petition  came  on 
to  be  heard,  the  petitioner  Introduced  her 
proofs.  Including  the  United  States  patent 
to  her  deceased  husband,  dated  December 
2i),  1890,  and  rested.  Almstead  was  then 
allowed,  against  the  objection  of  peti- 
tioner, to  testify  as  follows:  "I  Icnow  the 
land  described  in  the  petition  in  this  pro- 
ceeding. In  the  year  1884  it  was  public 
land  of  the  ITnited  States.  It  was  claimed 
by  the  Atlantic  &  Paciflc  Railroad 
Company.  Levi  Sprague  had  possesHloo, 
and  had  a  fence  on  about  40  acres  of  it.  I 
bought  Sprague's  right  and  possession. 
Shortly  alter  that  I  formed  a  partnership 
with  Thomas  B.  Groome,  now  deceased, 
and  John  Mlntern,  tor  the  purpose  of  ac- 
quiring land  and  stock-raising.  My  Inter- 
est in  the  partnership  was  elght-slx- 
teentha,  Groome's  flve-sixteenths,  and 
Mintern's  three-sixteenths.  I  turned  this 
land  Into  the  partnership,  and  we  placed 
thereon  the  house,  fencing,  and  other  im- 
provements now  on  the  land.  In  theyear 
188K  we  found  out  that  the  Atlantic  & 
Pacific  Railroad  bad  no  right  to  the  land, 
and  we  copartners  then  agreed  that 
Groome  should  file  on  it  under  the  Cnlted 
States  homestead  law,  and  get  the  title 
for  the  benefit  of  the  partnership,— the 
partnership  to  pay  all  expenses.  Groome 
then  moved  onto  the  land,  and  in  July, 
1886,  filed  on  it  under  the  United  States 
homestead  law.  In  theyear  1887  Groome 
commuted  said  homestead  and  paid  the 
government  forthelandoutof  the  partner- 
ship  funds,  and  he  charged  the  money  so 
paid  to  the  partnership  on  the  firm  books; 
and  thereafter,  in  settlement  of  our  ac- 
copnts,  Groome  agreed  that  the  land  be- 
longed to  the  partnership.  Since  the  year 
1884  the  partnership  has  used  all  of  said 
land  for  partnership  purposes,  except  the 
dwelllng-hoose  and  buildings  and  garden. 
We  cultivated  a  portion  each  year,  and 
the  remainder  we  need  tor  pasture.  Said 
partnorship  is  solvent,  having  property 
at  the  value  of  about  $15,000,  and  being 
indebted  in  the  sum  of  $1,400."  The  court 
found  the  facts  to  be  as  above  set  forth, 
and  as  testified  to  by  Almstead,  and  then 
as  a  coucluslon  of  lawfonnd:  "That  at 
the  time  of  his  death  said  Thomas  B. 
Groome  was  not  the  owner  of  said  land. 
That  said  land  was  not  the  community 
property  of  said  deceased  and  his  wife, 
■lulia.  That  said  Thomas  B.  Groome,  at 
the  time  of  his  death,  held  the  legal  title 
to  said  land  in  trust  for  said  partnership 
composed  of  Almstead,  Mlntern,  and 
Groome;  and  said  partnership  was  then 
and  Is  now  the  owner  of  tbeequitable  title 
to  sold  lond."  An  order  was  accordingly 
entered  denying  the  prayer  of  the  petition, 
from  which,  and  from  an  order  refnslng  a 
new  trial,  tlie  petitioner  appeals. 

It  Is  very  clear,  we  think,  that  the  rul- 
ings complained  of  wei*e  erroneous.  Sec- 
tion 2'.'90  of  the  Revised  Statutes  of  the 
United  States  provides  that  a  person  ap. 
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plying;  for  the  benefit  of  the  homestead 
law  aball  make  affidavit  before  the  r^Kister 
or  receiver  "  that  such  apptlcatiun  Is 
made  for  his  esclaslve  use  and  benetlt,  and 
that  his  entry  Is  made  for  the  purpose  of 
actual  settlement  and  cultivation,  and 
not  either  dii-ectly  or  Indirectly  tor  the  use 
or  benefit  of  any  other  person. "  If,  there- 
fore, Groome,  before  or  at  the  time  of  mslc- 
ing  his  application  to  file  on  the  land, 
agreed  with  his  partners  to  "file  on  it  un- 
der the  United  States  homestead  law  and 
get  the  title  for  the  benefit  of  the  partner- 
ship, "the  agreement  was  In  contraven- 
tion of  the  spirit  and  policy  of  the  law, 
and  hence  illegal  and  void.  Kreamer  v. 
Earl.  91  Cal.  112,  27  Puc.  Rep.  735.  And  If, 
after  Groome  acquired  the  title,  he  made 
a  pami  agreement  in  settlement  of  the  ac- 
counts "that  the  land  belonged  to  the 
partnership,"  such  agreement  did  not 
create  any  trust  or  vest  in  his  partners 
any  estate  in  the  land.    Civil  Code,  §  K62. 

Again,  as  the  decedent  had  the  apparent 
legal  titletotheiandandwasrusldiugon  it 
at  the  time  of  his  death,  and  It  was  inven- 
toried and  appraised  as  a  part  of  his 
estate,  the  question  of  adverse  ownership 
could  not  be  considered  in  a  proceeding 
nice  this,  but  mast  be  tried  and  determined 
in  another  forum.  Estate  of  Burton,  63 
Cal.  36;  Id.,  64Cal.42s,  1  Pac.Rep.702.  We 
advise  that  the  orders  appealed  from  be 
reversed,  and  the  cause  remanded  forfurth- 
er  proceedings. 

We  concnr:    Vanci.ibf,  C;  Temple,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  orders  appealed 
from  are  reversed,  and  the  cause  remand- 
ed tor  further  proceedings. 


M  Cal.  77  ^^^^ 

First  Nat.  Bank  op  San  Luis  Obispo  v. 

BiMJCE  et  ah    (No.  14,433.) 
(Supreme  Court  cf  CaHfomia.    March  26, 1893.) 

HoHBSTBAJ}— Liability  to  Bale  ron  Moutqaos 
Debt. 
Civil  Code,  %  1241,  subd.  4,  provides  that 
the  homestead  shall  be  subject  to  sale  In  satisfao- 
tion  of  judgments  obtained  on  debts  secured  by 
mortgage  on  the  premises  executed  and  recorded 
before  the  declaration  of  homestead  was  filed  for 
record.  Held,  that  premises  occupied  by  a  hus- 
band and  wife  were  not  subject  to  sale  on  execu- 
tion in  satisfaction  of  a  judgment  touaded  on  a 
dobt  secured  by  mortgage  thereon  which  was  ex- 
ecuted by  the  husband  before,  but  not  recorded 
until  after,  a  declaration  of  homestead  had  been 
made  by  the  wife,  even  though  such  declaration 
wns  made  by  her  with  full  knowledge  of  her  hus- 
band's intended  removal  from  the  premises,  and 
with  the  intention  on  her  part  to  remove  there- 
from with  him. 

Comniisslnners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Ran  Luis  Obispo 
county;  V.  A.  Greog,  Judge. 

Action  by  the  First  National  Bank  of 
San  Luis  Obispo  against  A.  L.  Bruce  and 
I.  A.  Bruce  on  a  note  and  mortgage. 
Judgment  for  plaintiff  against  A.  L.  Bruce, 
and  in  favor  of  defendant  I.  A.  Bruce 
ngainst  plaintiff.  Plaintiff  appeals.  Af- 
firmed. 

W.  H.  Spencer,  for  appellant,  John  A. 
KimbiiU  and  H.  M.  Swinativtou,  for  re- 
spondents. 


FiTZOERALD,  C.  On  April  12.  1889,  de- 
fendant A.  Li.  Bruce  mortgaged  the  prem- 
ises described  in  thecomplaint,  and  valued 
at  92,000,  to  secure  the  payment  of  a 
certain  promissory  note  executed  by  bin 
to  plaintiff  for  the  sum  of  f  500.  On  April 
28,  1S90,  said  mortgage  was  dulyrecurded. 
On  April  7,  1890,  defendant  I.  A.  Brnce, 
wife  of  said  A.  L.  Bruce,  who,  with  her 
husband  and  children,  was  then,  and  tor 
two  years  prior  thereto  had  been,  actual- 
ly residing  on  and  using  said  premises 
(which  werecommon  property)  as  a  home, 
declared  a  homestead  theraon,  without 
any  knowledge  on  her  part,  It  that  be 
material,  at  the  time  of  such  declaration, 
that  tliey  had  been  prevlonsly  mortgaged 
by  her  husband  to  plaintiff.  In  July, 
1889,  the  defendant  A.  L.  Bruce  made  and 
filed  his  homestead  application  and  claim 
under  tlie  homestead  laws  of  the  United 
States,  on  certain  land  adjoining  said 
premises,  and,  in  February,  It^O,  hehanled 
several  hundred  feet  of  lumber  on  said 
claim,  with  which  he  afterwards  built  a 
house  thereon,  commencing  the  constroc- 
tion  thereof  about  the  1st  ot  March,  and 
coranleting  the  same  between  the  lOtb  and 
l7th'ot  April  following.  On  April  17, 1890, 
defendants  moved  with  their  children  and 
household  goods  from  the  land  described 
in  thecomplaint  Into  the  house  bnilt on 
the  United  States  homestead  claim  re- 
ferred to,  where  they  continued  thereafter 
to  reside  and  make  their  home  for  about 
five  months,  when  they  abandoned  the 
United  States  homestead  claim,  and  re- 
turned to  the  land  described  in  the  com- 
plaint, where  they  have  ever  since  resided. 
It  farther  appears  that  at  the  time  the  de- 
fendant I.  A.  Bruce  filed  her  said  declara- 
tion of  homestead  on  said  premises,  she 
had  full  knowledge  of  all  her  hasband's 
acts  In  relation  to  said  United  States 
homestead  claim,  and  that  she  Intended 
to  move  with  him  therefrom  to  said 
claim,  which  she  afterwards  did  on  April 
17th  following.  This  action  is  brought 
to  foreclose  the  above-mentioned  mort- 
gage, and  I.  A.  Bruce,  the  wife,  la  Joined 
as  a  party  defendant.  Judgment  was 
given  In  favor  of  plaintiff  against  defend- 
ant A.  L.  Bruce  for  the  full  amount  ol  the 
note,  with  interest  and  costs,  and  in  favor 
of  the  defendant  I.  A.  Bruce  against  plain- 
tiff for  costs.  The  appeal  is  taken  by 
plaintiff  upon  the  Judgment  roll  alone. 

The  only  question  presented  by  this  ap- 
peal is  whether,  upon  the  facts,  as  above 
stated,  the  premises  in  question  aresub- 
Ject  to  execution  or  forced  sale  in  satis- 
faction ot  a  Judgment  or  decree  founded 
on  a  debt  secured  by  mortgage  thereon, 
executed  by  tlie  hiisband  botore,  but  not 
recorded  until  after,  the  declaration  of 
homestead  was  made  by  the  wife,  such 
declaration  having  been  made  by  her  witli 
full  knowledge,  at  the  time,  of  her  has- 
band's intended  removal  from  the  pri'in- 
ises,  and  with  the  intention  on  her  part 
to  remove  therefrom  with  him.  Section 
1241  of  the  Civil  Code  provides  that  "the 
homestead  is  subject  to  execution  or 
forced  sale  in  satisfuction  of  Judgments 
obtained  *  •  •  (4)  On  debts  secured 
by  mortgages  on  the  premises,  executed 
and  recorded  before   the   declaration  at 
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homeBte&d  was  flletl  for  record."   Kfr.  Jus- 
tice McFari.and,  In  construiDg  the  forego- 
ing Mnbdivision  ot  said  section.  In  Bank  v. 
Gerry,  91  Cal.  95,  27  Pac.  Rep.  531,  uses  the 
toIlowlnKlanKiiage:    "It  makes  no  difter- 
ence  tbat  the  mortgaKe  (it  It  was  a  mort- 
gage on  the  land)  in  the  caHe  at  bar  was 
esecnted  by  the  husband  before  the  legal 
title  vested  In  the  wife;  the  mortKHRewaa 
not  recorded  'before  the   declaration  of 
homestead  was  filed.'  and   therefore  can- 
not be  enforced  against  the  wife's  cialni 
ol  boniMjtead.    And  the  wife  has  a  right 
in  the  homestead  which  she  can  protect, 
not  only  against  tlie  hnsbaad's  creditors, 
bnt  against  the  hnsband  himself.    The  r»- 
spondent  could  have  protected  his  mort- 
gage by  simply  recording  It.    It  Is  simply 
a  matter  of  statutory  provision."    But 
It  is  contended  by   appellant   that  there 
should   have  existed,  at  the   time  of  such 
declaration,  "au   honest  intention  on  the 
part  of  the  husband  and  wife  to  make 
the  premises  described  In  the  declaration 
tbeir    permanent    home.      Neither    enter- 
tained   any    such   intention.    They   were 
then  almost  ready  to  remove  to  adjoin- 
ing lands  for  tbe  purpose  of  acquiring  title 
thereto  under  the  homestead  laws  of  the 
United  States.    Ten  days  after  filing  the 
declaration  they  did  remove  to   the  ad- 
Joining  land  with  their  household  goods, 
and  there  made  their  home  until  after  tbe 
commencement  ol  this    action."    At  the 
time  tbe  declaration  was  made,  the  claim- 
ant, with  her  husband  and  children,  act- 
ually occupied  and   usiKi   the  premises  In 
queKtion  as  a  home.    It  therefore  follows 
tbat  her  right  under  the  statute  to  declare 
a  bomestead  thereon   wan  absolute  and 
anguentionable;  and  as  she  exercised  it,  as 
■he  had  the  right  to  do.  independen  tly  of 
her  husband,  for  their  joint  benefit,  she 
cannot  he  held  to  answer  for  his  acts  and 
declarations  to  take  up  a  residence    on 
some  other  land.     Assuming,  then,  tlie 
existence  of  the   other  necessary  condi- 
tions, her  declaration   under  these  clrcum- 
stRnces   created    a    valid   and  subsisting 
bomeatead,  under   our  statute,  and  her 
rtu:ht  to  make  such  declaration  was  in  no 
wny   affected  by  her   intended    removal, 
at  the  time,  with  her  husband,  which  she 
afterwards  carried  Into  effect;  and  her  re- 
moval in  pursuance  otsuch  intention  was 
but  tbe  performance  of  a  solemn  duty  im- 
posed on  her  by  her  obligations  as  a  wife, 
and  In  this  respect  she  was  subject  to  his 
control.    Our  homestead  laws  were  wise- 
ly Intended  to  empower  the  wife  to  pre- 
serve and  protect  the  home  for  the  Joint 
benefit  of  herself  and   husband,  not  only 
ajEainst     the    husband's    creditors,    but 
"against  the  husband   himself, "  and  this 
she  would  be  powerless  to  effect  If,  by  per- 
forming her  duty  as  a  spouse,  she  could 
be  held  to  account  for  the  husband's  acts 
and  declarations  showing  an  intention  to 
the  contrary  of  that  evidenced  by  her  sol- 
emn declaration  in  writing.    The  residence 
of    tbe  husband  Is  made  by  law  the  resi- 
dence of  the  wife.    According,  then,  to  ap- 
pellant's contention.  If  tbe  husband  in- 
tended, when  tbe  wife  made  her  declara- 
clon,  to  move  from   tbe  premlHes    and 
tntce  op  his  residence  elsewhere,  snob  dec- 
laration would  be  loTalld,  because,  as  she 


Intended  to  perform  her  duty  as  a  wife  by 
moving  with  him,  she  could  not,  In  the 
faceof  such  a  legal  impediment,  "have  hon- 
estly Intended  to  occupy  them  as  a  per* 
munent  home."  This  position  is  totally 
at  variance  with  the  letter  and  spirit  of 
the  homestead  laws.  That  they  subse- 
quently abandoned  the  adjoining  land, 
and  returned  to  tbe  premises  occupied  by 
them  when  tbe  bomestead  was  declared, 
furnishes  a  striking  Illustration  of  the  wis- 
dom and  polic.v  of  the  law  in  thus  ena- 
bling the  wife,  independently  of  the  hus- 
band, to  preserve  and  protect  tbe  home, 
not  only  against  the  husband's  creditors, 
but "  against  tbe  husband  himself. "  The 
eonrt,  in  finding,  If  such  finding  was  nec- 
essary, that  the  defendants  intended  to 
remove  from  the  premises  when  the  decla- 
ration was  made,  and  tbat  they  after* 
wards  carried  such  Intention  Into  effect, 
evidently  meant  to  say  that,  as  tbe  bus* 
band  Intended  to  and  did  removefrom  tbe 
premises,  the  wife,  as  was  her  duty,  also 
Intended  to  and  did  remove  with  him. 

The  Juugment  should  be  affirmed,  and 
we  so  advise. 

We  concur:    Tbuplb,  C.  ;  Brixbbb,  G. 

Prr  Coriam.  For  the  reasons  given  In 
the  foregoing  opinion  tbe  judgment  Is 
affirmed. 

— — —  (94  Cal.  128) 

YooN'o  ▼.  Brady.    (No.  14,455.) 
(Supreme  Court  of  CdHfomia.    March  2S,  1S93.) 

RSOIPTIOH  OW  BVIDBXGE— RunCTTii. — Imfeaoh- 
lUMT  or  WiTNISg. 

1.  In  anumptU,  where  the  Issae  was  wbet]|> 
er  plaintitr  paid  money  for  defendant  »t  bis  re- 
quest, and  whether  the  latter  promised  to  repay 
him.  defendant  denied  on  cross-examination  hav- 
ing uiy  recollection  of  certain  admissions  as  to 
■nch  indebtedness.  Beld,  that  the  testimony 
offered  by  plaintiff  in  relnittal  was  properly  «x* 
oluded,  as  it  was  part  of  his  oritrinsf  ease. 

9.  As  evidence  to  Impeach  defendant,  it  was 
inadmissible,  no  proper  foundation  having  been 
laid  by  calling  his  attention  to  tbe  circamstancea 
under  which  tbe  alleged  admissions  were  made. 

Commlsslouers'  decision.  In  bank.  Ap« 
peal  from  superior  court,  San  Diego  coun- 
ty;  JonN  B.  Aitkb.v,  Judge. 

Assumpsit  by  A.  E.  Young  against 
Francis  Brady.  Judgment  lor  defendant. 
Plaintiff  appeals.    Atflrmed. 

Hendrick  A  Younkia  and  A.  H.  Sweet, 
tor  appellant.  Parish,  Mossholder  A 
Lewis,  for  respondent. 

Vanci.iicf.  C.  Action  of  aaaumpatt  for 
money  alleged  to  have  been  loaned  by 
plaintiff  to  defendant.  Judgment  for  de- 
fendant,from  which,  and  from  an  order  de- 
ny iTiK  his  motion  for  a  new  trial,  the  plain- 
tiff bi-ings  this  appeal. 

The  evidence  for  plain  till  tends  to  prove 
money  paid  or  expended  for  the  defend- 
ant, rattier  than  money  loaned;  but  no 
point  la  made  on  this  ground.  Whether 
the  money  had  been  paid  for  the  defend- 
ant, or  at  his  request,  and  whether  he 
had  promised  to  repay  it,  were  the  prin- 
cipal questions  contested  at  tbe  trial. 
The  defendant  testihed  that  no  money 
bad  been  paid  or  expended  by  piaintlB- 
tor  him,  or  at  bis  request.    On  cross-ezr- 
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amlnatton  he  teatifled  that  he  was  at 
plalntifT's  house  probably  half  a  dozeu 
times  while  he  was  building  a  linuse  on  a 
piece  o{  public  land,  which  he  had  entered 
US  a  pre-emptloner,  In  the  vicinity  of  plain- 
tiff's residence,  and  that  he  was  at  plain- 
tiff's house  on  the  evening  after  he  enteretl 
the  land.  He  was  then  asked  the  follow- 
ing question :  "Do  you  recollect  having 
any  conversation  there  with  Mr.  Young, 
rplalutiff]  In  the  presence  of  Miss  Qreen, 
during  this  time,  in  reference  to  huw 
thankful  you  were  that  be  had  secured 
this  claim  [the  pre-emption  claim]  for 
you,  and  that  you  were  going  to  reim- 
burse him  as  soon  as  you  could?  An- 
swer. No,  sir;  never  had  such  a  conversa- 
tion." The  plaintiff  called  Miss  Green  In 
rebuttal,  who  testified  that  Hbe  had  lived 
with  plaintiff  since  she  was  a  child,  and 
recollected  the  time  defendant  took  pos- 
sesHlon  of  the  land:  that  she  had  heard 
conversations  between  plaintiff  and  de- 
fendant, at  plaintiff's  bouse,  at  different 
times,  within  10  days  after  defendant 
took  possession  of  the  land,  about  that 
land,  or  the  purchase  of  land.  8be  was 
then  asked  whether,  at  any  of  those 
times,  she  heard  a  conversation  between 
them  "in  reference  to  repaying  Mr.  Young 
the  money  Young  had  advanced  to  Mrs. 
Barton,  •  •  •  wherein  the  defendant 
stated  that  be  was  exceedingly  thankful 
to  Mr.  Young  for  obtaining  for  him  the 
land,  and  that  he  would  endeavor  to  pay 
him  the  money  which  plaintiff  had  paid 
to  Mrs.  Barton  as  soon  as  he  possibly 
could,  at  least  by  the  time  be  would 
make  bis  proof  upon  the  land ; "  and  ask- 
ing the  witness  to  confine  herself  "to  the 
conversation  in  reference  to  bis  thankful- 
ness to  Mr.  Youug  for  securing  the  land, 
and  that  be  would  pay  the  money  that  he 
had  paid  Mrs.  Barton  as  soon  as  he 
could,  or  by  tbe  time  that  he  would  make 
his  proof  upon  the  land."  Upon  objec- 
tion by  defendant's  counsel,  the  court  ex- 
cluded this  proffered  testimony,  on  the 
grounds  (1)  that,  as  admissions  of  the 
defendant  they  were  part  of  plaintiff's 
original  case,  which  should  not  have  been 
withheld  for  tbe  purpose  of  rebutting  the 
eviJence  on  the  part  of  the  defendant; 
and  (2)  that,  as  evidence  to  impeach  the 
defendant,  the  proper  foundation  had 
not  been  laid  for  its  admission.  The  pro- 
priety of  this  ruling  is  the  only  question 
presented.  The  court  was  not  asked  to 
permit  the  plaintiff  to  reopen  his  case  for 
tbe  purpose  of  introducing  this  testimony; 
therefore  the  court  did  not  err  in  excluding 
it  as  a  part  of  plaintiff's  original  case. 
Kohler  v.  Wells,  26  Cal.  607 :  Water  Co. 
Crary,  25  Cal.  506;  sections  607,  2042,  Code 
Civil  Proc.  As  evidence  to  impeach  the 
defendant,  a  proper  foundation  had  not 
been  laid  for  the  admission  of  any  ma- 
terial part  of  it.  The  defendant  had  not 
been  asked  whether  in  any  conversation 
with  plaintiff,  in  the  presence  of  Miss 
Green,  or  at  plaintiff's  house,  he  had  said 
anything  about  reimbursing  or  repaying 

glalntltf  for  any  money  advanced  or  paid 
y  plaintiff  to  Mrs.  Barton;  nor  any- 
thing as  to  the  nature  of  tbe  favor  or 
service  the  plaintiff  bad  done,  for  which 
be  (defendant)  had  aald  he  waa  thankful. 


That  the  defendant  was  thankful  torsome 
undisclosed  favor  or  service  in  aHslsting 
him  to  secure  his  land  claim,  and  for 
which  he  intended  "to  reimburse"  plain- 
tiff, was  wholly  Irrelevant  to  any  mate- 
rial Issue,  ft  had  no  tendency  to  prove 
that  plaintlO  had  loaned  money  to  de- 
fendant, or  paid  or  expended  money  for  or 
on  account  of  the  defendant;  and  there- 
fore tbe  answer  of  the  defendant  to  tbe 
question  of  plaintiff's  counsel  as  to  thi« 
collateraf  irrelevant  matter  was  conclusive 
upon  the  plaintiff.  Pierce  v.  Schaden,  Si 
Cal.  540.  I  think  tbe  Judgment  and  order 
should  be  affirmed. 

Weconcur:  Fitzqerald.C.;  Bci.cheb,C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  ]adgnieut  and 
order  are  afHrmed. 

Db  Haven,  J.,  did  not  participate  in  the 
foregoing  decision. 

M  Cal.  m 

(No.  14,481.) 


MOSGROVE  V.  HaXRIS. 


(Supreme  Court  of  Caltfomia.   March  30, 1892.) 

FaAUDaLBNT  CONVETAXCES  —  ChASOE  OF  POSSES- 
SION— Rbplgvu<  of  Attacheo  Pbopektt— Evi- 
dence. 

1.  One  L.  sold  plaintiff  a  lot  of  boga,  which 
were  on  his  ranch  in  another  countv  than  that  in 
which  tbe  sale  was  made,  tbe  ranch  being  in  the 
possession  and  ocoupanoj  of  L.  Plaintiff  nerer 
saw  tbe  bogs,  bat  had  them  inspected  by  his 
agent  before  purchasing  tbem.  After  the  sale, 
and  until  they  wero  attached  as  tbe  property  of 
L. ,  they  remained  on  the  ranch  In  charge  of  tlie 
same  persons  who  had  cbnrge  of  them  before  tbe 
sale,  though  they  were  requested  after  tbe  sale 
to  take  charge  of  them  for  plaintiff,  and  consent- 
ed to  do  so.  Held,  that  tbe  court  was  warranted 
in  finding  tbe  sale  fraudulent  as  against  L.'s 
creditors,  on  tbe  ground  that  there  was  not  as 
Immediate  delivery  and  actual  and  oonliDoed 
change  of  possession. 

2.  In  replevin  for  property  seized  by  defend- 
ant as  sheriff  on  attacnment  against  one  from 
whom  plaintiff  bad  purchased  tbe  property,  it 
being  claimed  that  the  sale  was  fraudulent,  de- 
fendant may,  to  show  tbe  indebtedness  of  the 
seller  to  che  attaching  creditor,  introduce  tbe 
Judgment  in  the  action  by  such  creditor  against 
tbe  seller,  though  tbe  service  on  the  seller  tbciv- 
in  was  by  publication,  since  the  judgment  isused 
to  effect  the  attached  property  only. 

In  bank.  Appeal  from  superior  court. 
Orange  county;  J.  W.  Townbr,  Judire. 

Action  by  one  Mosgrove  against  one 
Harris  to  recover  the  possession  of  per- 
sonal property.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

C.  C.  Stepbeas  and  Z.  B.  Weat,  for  appel- 
lant. Victor  Moutgomeijr,  lor  respond- 
ent. 

Sharpbtein,  J.  Action  to  recover  the 
possession  of  certain  personal  property. 
Plaintiff  claimed  and  obtained  thedellvery 
of  the  property  to  him  as  provided  io 
chapter  2,  tit.  7,  Code  Civil  Proc.  The 
defendant  io  his  answer  denies  that  plain- 
tiff Is  the  owner  or  ever  was  in  the  posses- 
Blon,  or  entitled  to  the  possesiiUm,  of  said 
personal  property;  and  alleges  that  nr. 
(defendant,)  as  slieriff  of  tbe  county  <>t 
Orange,  duly  levied  upon  and  attached 
said  property  under  and  by  virtue  ol  a 
writ  of  attachment  duly  ioaued  out  of  tlM 
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■nporior  coofl  of  saM  county.  In  an  action 
wherein  the  Conimeroial  Bank  ol  Santa 
Ana  was  {>laintift.  and  John  Lcberry  and 
Claude  E.  Weber  were  defendants.  The 
court  found  that  on  the  Int  day  of  March, 
1S90,  John  Leberry  was  the  sole  owner  of 
all  the  personal  property  described  In  the 
complaint,  and  that  on  the  5th  day  of 
March.  1890,  he  sold  said  property  to  the 
plaintiff  (or  a  valuable  consideration. 
"That  such  sale  was  not  followed  by  an 
Iramediate  or  any  delivery  of  said  prop- 
erty to  said  plaintiff,  and  was  not  fol- 
lowed by  an  actual  and  continued  change 
of  posaesslon,  or  any  change  of  poHsesslon 
whatsoever,  but  that  the  posHession  of 
said  property  remained  in  the  possession 
of  said  Leberry  and  ils  employes."  On 
the  13th  day  of  March,  1890,  the  defendant, 
as  such  sheriff,  and  under  and  by  vlrtne  ot 
such  writ  of  attachment,  levied  upon, 
Httached,  and  took  into  bis  poRRessIon 
the  property  described  In  plaintiff's  com- 
olalnt  as  the  property  of  John  Leberry, 
xbe  defendant  in  the  said  writ,  who  at  the 
time  of  such  taking  by  the  defendant 
herein  had  the  control  and  possession  of 
said  property  until  the  defendant  herein, 
as  sheriff,  took  the  same  from  the  posses- 
Biou  of  said  Johu  Leberry,  his  agents  and 
employes.  On  the  18th  day  of  March,  189U, 
plaintiff  demanded  of  defendant  the  pos- 
session of  said  property,  and  at  the  same 
time  exhibited  a  bill  of  sale  dated  March 
t,  1890,  from  John  Leberry  to  plaintiff; 
but  defendant  rf'fused  to  deliver  the  pos- 
session of  said  property  to  plaintiff,  and 
on  the  21st  day  of  March.  1890,  plaintiff 
commenced  this  action  to  recover  the  pos- 
Bension  of  said  property,  and  made  an 
affldavlt,  and  executed  and  filed  an  un- 
dertaking, and  procured  an  order  to  the 
coroner  ot  said  county  to  take  from  de- 
fendant said  property,  and  delivered  the 
Bame  to  the  said  coroner,  who  on  or 
about  the  25th  day  of  February.  1890, 
took  said  property  from  the  possnssion  of 
defendant,  and  delivered  the  same  to  the 
plaintiff  herein,  who  still  holds  and  retains 
the  same.  Defendant  in  bis  answer 
claimed  the  redelivery  to  him  of  said  prop- 
erty, and  demanded  the  return  or  its  value 
in  case  a  redelivery  could  not  be  hud.  The 
value  ot  said  property  Is  found  to  be  $620. 
As  coudusions  of  law  the  court  found: 
(1)  That  thesale  of  the  property  described 
In  plaintiff's  complaint  from  John  Leberry 
to  the  plaintiff  was  fraudulent,  and  there- 
fore void  as  to  said  Commercial  Bank  of 
Santa  Ana;  (2)  that  the  defendant  herein 
is  entitled  to  the  return  of  said  personal 
property,  and  to  recover  the  possession 
thereof  from  the  plaintiff;  and  that.  In 
case  such  return  cannot  be  had,  he  is  en- 
titled to  recover  the  sum  of  $620..50,  the 
value  thereof,  from  plaintiff,  toxether 
with  costs  of  suit;  and  judgment  was  en- 
tered accordingly.  Plaintiff  moved  for  a 
new  trial  on  a  statement.  Said  motion 
was  denied,  and  from  said  judgment  and 
order  denying  said  motion  tor  a  new  trial 
plaintiff  appeals. 

'  Appellant's  main  contention  here  Isthat 
the  finding  of  the  court  "that  such  sale 
[by  Leberry  to  plaintiff]  was  not  followed 
by  an  Immediate  or  any  delivery  of  said 
property  to  said  plaintiff,  and  was  not 


followed  by  an  actaal  and  continued 
change  of  possession  or  any  change  of 
possession  whatsoever,  but  that  the  pos- 
session of  the  property  in  the  said  Leberry, 
his  agents  and  employes,"  Is  not  justified 
by  the  evidence.  There  Is  evidence  tending 
to  prove  that  on  the  1st  day  of  March, 
1890,  John  Leberry  sold  to  plaintiff  the 
personal  property  In  controversy,  to-wlt, 
159  hogs.  The  sale  of  the  property  was 
negotiated  at  the  city  ot  Los  Angeles,  but 
the  hogs  were  on  a  ranch  near  Newport, 
In  Orange  county,  and  the  ranch  was  In 
the  possession  and  occupancy  of  Leberry. 
the  owner  of  the  hogs.  The  plaintiff 
never  saw  the  hogs,  but  had  them  In- 
spected by  his  agent  Lowe,  before  pur- 
chasing them.  The  hogs  alter  the  sale  re- 
mained upon  the  ranch  of  Leberry  In 
charge  of  the  same  persona  who  had 
charge  of  them  before  the  sale,  although 
they  were  reijuested  after  the  sale  to  take 
charge  of  them  for  plaintiff, and  consented 
to  do  so  and  did  so  until  the  hogs  were 
attached  by  the  defendant.  We  think  the 
evidence  ot  Immediate  delivery  and  actual 
and  continued  change  ot  possession  ot 
the  property  In  this  case  much  weaker 
than  It  was  In  Engles  v.  Marshall.  19  Cal. 
320,  therefore  we  cannot  disturb  the  find- 
ing of  the  court  upon  that  Issue, 

At  the  trial  the  defendant  offered  "In 
evidence  the  judgment  In  the  case  of  Com- 
mercial Bauk  V.  John  Leberry,  No.  152,  In 
the  superior  court  of  the  county  of 
Orange,  Including  the  complaint,  sum- 
mons, affldavlt  of  service  of  the  summotis, 
and  judgment,  for  the  purpose  of  showing 
Indebtedness  of  said  Leberry  to  the  said 
bank."  To  the  Introduction  of  said  judg- 
ment In  evidence  the  plaintiff  objected 
"upon  the  ground  that,  as  against  him, 
the  judgment,  having  been  obtained  by 
the  publication  o!  summons  In  an  action 
to  which  he  was  not  a  party,  could  not 
prove,  or  tend  to  prove,  any  Indebtedness 
of  Leberry  to  the  said  bank,  that  is,  as 
against  the  plaintiff,  and  as  Incompetent, 
Irrelevant,  and  Immaterial;  and  further, 
that,  even  If  personal  service  had  been 
made  upon  Leberry,  the  judgment  roll 
would  not,  as  against  the  plaintiff,  tend 
to  prove  any  Indebtedness  ot  Leberry  to 
the  bank."  The  objection  was  overruled, 
and  plaintiff  excepted.  A  judgment  en- 
tered in  an  action  In  which  the  service  ot 
summonH  is  by  publication,  in  any  action 
In  which  property  is  attached,  cannot  bo 
used  as  evidence  in  another  proceeding 
not  affecting  the  attached  property.  This 
action  does  affect  the  attached  property, 
and  nothing  beyond  it;  therefore  the 
judgment  was  admissible  In  evidence. 
The  objection  to  the  introduction  of  the 
affldavlt  tbrtbe  writ  of  attachment  was 
properly  overruled.  Judgment  and  order 
affirmed. 

We  concur:  De  Raven,  J.;  McFar- 
LAND,  J.;  HARBraoN,  J.;  Garoottb,  J.; 
Fatbrson,  J. 

— —  M  Cal.  m 

Martin  et  al.  v.  Llovd  et  al.    (No.  14,380.) 

ISupreme  Court  of  CaHfornla.    March  80, 1892.) 

Dbxd — Description— Bona  Pidb  Purchaser. 

1.  In  November,  1884,  the  owner  of  a  tract 

of  land,  Inolading  the  strip  in  dispute,  contract- 
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tA  to  adt  a  portion  of  the  land  to  D.  and  W.  A 
part  of  the  description  of  the  land  mentioned  in 
tlie  contract  was  as  follows:  "Bouaded  on  the 
east  by  the  road,  IB  feet  wide,  between  the  lands 
of  Price  and  the  party  of  the  first  part,  and  a 
continnation  of  the  west  line  of  said  road  north- 
erly to  the  barranca, "  etc.  D.  entered  into  pos- 
session of  the  land,  but  subsequently,  after  soma 
litigation  07er  the  contract,  Judgment  was  ren- 
dered in  the  grantor's  favor,  in  June,  1886,  the 
owner  entered  into  a  contract  with  K.,  and  three 
year  later  conveyed  the  piece  to  her  by  a  descrip- 
tion sobstantiallythe  same  as  that  in  the  con- 
traotwith  D.  and  W.  Plaintiffs  derive  title  from 
R.  In  September,  1886,  the  owners  of  the  large 
tract  sold  it  to  one  of  defendants,  "excepting  a 
tract  of  land  heretofore  agreed  to  be  conveyed 
by  L.  Snodgrass  to  D.  and  W.,  known  as  the 
'  Danlap  Place,'  particularly  described  as  fol- 
lows: 'Commencing  at  the  bridge  at  the  Grave- 
yard tMirranca  on  Telegrapb  road;  thence  ronning 
east  along  tbe  N.  line  of  said  road  to  B.  W.  cor- 
ner 01  Mrs.  Price's  land;  tbence  N.  to  Gi-aveyard 
barranca:  thence  down  center  of  same  to  place 
of  beginning.'"  Held,  that  the  language  used  in 
the  deed  to  defendant  showed  an  intention  to  ex- 
cept the  "Dunlap  Place,"  and  tbat  the  latter 
part  of  the  description  was  not  intended  to  and 
did  not  limit  the  boundaries  of  tbat  place. 

2.  The  fact  that  the  contract  to  convey  to  D. 
&  W.  was  not  re(:ordcd  until  after  defendant's 
purchase,  was  not  material,  since  the  latter  was 
pat  on  inquiry  as  to  the  "Dunlap  Place"  by  bis 
contract  and  deed. 

In  bank.  Appeal  from  Huperlor  court, 
Ventora  county;  B.  T.  Wili-i.\M8,  Judgre. 

Action  to  qnlet  title  hy  S.  C.  Martin  and 
others  aealnat  Lewis  M.  Lloyd  and  otbera. 
Judgment  for  plalutitTs.  Uiefeudaots  ap- 
peal.    Affirmed. 

Blackatock  &  Shepherd,  for  appellants. 
J.  Hainer  and  K .  JJ.  Wilde,  for  renpond* 
ents. 

McFart.and.  ThJs  la  an  action  to  quiet 
title.  Judxroeut  went  for  plaintiffs,  and 
defendants  appeal  from  the  Judgment  and 
from  an  order  denying  a  new  trial. 

The  land  in  dixpute  Is  a  narrow  wedge- 
shaped  piece,  with  the  point  to  the  south, 
and  widening  ns  It  runs  northerly.  The 
nor  therly  end  of  the  piece  Is  aceriain  ravine, 
called  the  "San  Juan"  or  "Graveyard" 
barranca.  On  the  east  side  of  the  strip  in 
dispute  there  Is  apiece  of  land  called  the 
"Price  Tract,"  which  commences  at  the 
lower  or  southerly  end  of  the  land  in  dis- 
pute, and  runn  along  It  northerly  about 
one-third  of  the  distance  up  to  the  barran- 
ca. Along  the  west  side  of  the  Price  tract 
there  is  a  road  16  feet  wide,  which  stops 
at  the  northerly  line  of  said  Price  tract. 
Now,  the  contention  of  iilalntlffs  Is  that 
the  easterly  line  of  the  land  In  contest  is 
the  westerly  line  of  said  road  as  far  as  It 
extends,  and  a  prolongation  of  said  line 
northerly  to  the  barranca.  The  directhm 
of  such  line  would  be  several  degrees  east  i 
of  north.  The  defendants  contend  that 
the  true  easterly  line  of  the  land  in  contest 
commences  at  the  south-west  comer  of 
the  Price  tract,  on  the  easterly  side  of  the 
road,  and  runs  diagonally  across  the  said 
road,  due  north,  to  the  said  barruuca. 

It  Is  true,  as  appellants  contend,  that 
this  Is  not  an  action  to  reform  a  deed; 
{ind,  being  an  action  to  quiet  title,  plaln- 
ilffs  were  called  upon  to  show  title  In 
tliemi-clves.  .^nd  the  qnestlon  to  he  deter- 
UilufcU  was  whether  or  not  the  exception 


In  a  certain  deed  to  defendant  Lewis  M 
Lloyd  included  the  land  in  contest.  On 
November  2S,  18S4,  one  Larkin  Snodgrass 
owned  a  large  tract  of  land, — 1,280  acres, 
— Including  the  land  In  contest  in  thin 
case:  and  on  that  day  be  entered  into  a 
written  contract  to  sell  a  certain  part  of 
said  large  tract  to  Alice  L.  Dunlap  and 
Susan  A.  Watkins.  The  part  of  the  descrip- 
tion of  the  land  mentioned  in  said  contract 
which  it  is  necessary  to  here  state  Is  as 
follows:  **•  •  •  Bounded  on  the  east 
by  the  road,  16  feet  wide,  between  the 
lauda  of  Price  and  the  party  of  the  flrat 
part,  and  a  continnation  of  the  west  line 
of  said  road  northerly  to  the  barranca 
known  as  the  'Graveyard  Barranca;' 
tbence  southerly  along  the  center  of  said 
barranca,  or  corporate  limits  to  the  town 
of  San  Buenaventura,  to  the  northerly 
line  of  the  public  road;  and  thence  easter- 
ly along  said  road  to  the  westerly  line  of 
said  road  between  the  lands  of  the  party 
of  the  first  part  and  lands  of  Price." 
Thereupon  Mrs.  Dunlap  entered  upon  the 
full  poHHCSsIon  of  the  land  described  in 
said  contract,  resided  upon  and  cultivated 
it,  and  it  became  and  was  commonly 
known  as  "The  Dunlap  Place."  Some 
time  afterwards  there  was  litigation  over 
this  contract,  which  finally  terroinatcl 
in  favor  of  Snodgrass;  and  on  June  5,1^'SC, 
Snodgrass  and  Cooper  and  Brooks,  who 
then  each  owned  ontf-third  of  the  larse 
tract,  entered  into  a  contract  with  Mary 
E.  Redrup  to  sell  her  the  said  Dunlap 
place.  The  description  in  the  contract 
with  Redrup  was  substantially  the  same 
astnatin  the  contract  with  Dunlap;  the 
part  in  the  description  in  the  contract 
with  Redrup  material  here  being  as  fol- 
lows: •••  •  •  To  the  west  line  of  the 
road  running  between  lands  of  the  parties 
of  the  first  part  and  Price,  and  thence 
northerly  along  the  west  line  of  said  rond 
and  the  prolongation  of  said  line  to  tlie 
said  San  Juan  barranca.'  The  land  thna 
agreed  to  be  sold  to  Redrnp  was  identical 
with  the  land  formerly  agreed  to  be  Hold 
to  Dunlap  and  Watklns,  and  knnvvii  ns 
"The  Dunlap  Place."  On  May  13,  1SS'.». 
Snodgrass,  Brooks,  and  Cooper  conveyed 
by  deed  to  Mrs.  Redrup  the  land  men- 
tioned in  said  tract,— the  description  in 
the  deed  being  the  same  as  that  In  the  con- 
tract: and  on  August  4, 18S9,  Mrs.  Itedriip, 
by  deed  with  the  same  description,  ct»n- 
ve.red  said  land  to  the  plalutiffs  In  this 
action.  The  Bald  contract  between  Snod- 
grass and  Dunla;)  and  Watkins  was  re- 
cor'led  June  14,  18S7;  and  the  snid  c<in- 
tract  with  Mrs.  Redrup  was  recop<le<l 
November  1, 1887.  The  deeds  ahove  men- 
tioned were  recorded  Immediately  after 
their  execution. 

If, therefore,  the  foregoing  facts  were  the 
only  facts  to  he  considered  in  the  case,  if 
IH  clear  that  the  easterly  line  of  the  plain- 
tlffn'  land  Is  the  westerly  line  of  the  lO-foot 
road  adjoining  the  Price  tract,  extended 
northerly  tothesald  barranca.  But  there 
are  other  facts  upon  which  appellants  baan 
their  contention.  On  September  8,  1886. 
Snodgrass,  Brooks,  and  Cooper  entared 
into  a  written  contract  with  the  defend- 
ant l.ewlB  M.Lloyd,  by  which  they  agreed 
to  sell  to  him  the  said  Urge  tract  of  land 
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liereln  lint  deflcrlbed,  excepttng  and  reserr- 
InS,  boweTer,  several  plecei  of  land  wliidi 
had  tberetofore  been  conveyed,  or  whidi 
the  grantors  had  contracted  to  convey; 
and  among  sudi  exce[»tlon8  was  the  said 
Donlap  place,  described  simply  as  "about 
60  acree,  known  as  the  'Dunlap  Tract.'" 
Three  days  thereafter,  on  September  11. 
1886.  they  executed  a  deed  ol  conveyance 
of  aald  large  tract  to  said  Lloyd  in  pur^ 
niance  of  aald  contract,  and  In  the  deed 
the  exception  of  the  Donlap  tract  was  as 
follovrs:  "Also  exceptins  a  tract  of  land 
heretofore  agreed  to  be  conveyed  by  L. 
Snodgraes  to  Mrs.  Alice  Dunlap  and  Mrs. 
W'atklns,  known  as  the  'Dunlap  Place,' 
particularly  described  ae  follows:  'Com- 
mencing at  the  bridge  at  the  Graveyard 
bammca  on  Telegraph  road ;  thence  ron- 
aicg  east  along  the  N.  line  of  said  road 
to  8.  W.  corner  of  Mrs.  Price's  land; 
thence  N.  to  Graveyard  barraaca;  thence 
down  center  of  same  to  place  of  begln- 
nlng.'"  Ifthlsdeecription  bad  followed  the 
contract,  and  had  stopped  with  the 
words  "Donlap  Place,"  there  would  have 
been  no  difflcnlty  as  to  its  meaning.  But 
it  is  contended  by  appellants  that  the  lat- 
ter part  of  thedescription  controls  the  first 
part:  that  the  words  "to  S.  W.  corner 
of  Mrs.  Price's  land"  carries  the  line 
across  the  road;  and  that  "thence N.  to 
Graveyard  barranca"  carries  the  line 
running  northward  diagonally  back 
across  the  road  In  a  courne  due  north  to 
the  barranca.  In  the  absence  of  proof 
whether  or  not  the  le-foot  road  was  up- 
on, and,  therefore,  a  part  of,  the  Price 
tract,  It  mlgnt  be  that  the  grantor,  hy  the 
pbrane  "8.  W.  corner,"  meant  a  point  on 
the  west  side  of  the  road,  in  which  case 
the  descriptions  in  the  Lloyd  deed  and 
the  Dunlap  contract  would  be  substan- 
tially the  same.  Uut,  paseing  that  uncer- 
tainty, and  admitting  that  by  the  8.  W. 
comer  was  meant  a  point  on  the  east  side 
of  the  road,  still  it  is  by  no  means  clear 
that  "thence  N."  means  "due  north." 
Assuming  that  "N.,"  as  here  used,  stands 
for  "north,"  and  not  for  some  other 
word  exprenalng  generally  a  northerly  di- 
rection, still  such  M  word  means  "due 
north"  only  when  that  construction  la 
necessary  for  certainty,  or  when  there  Is 
nothing  else  to  show  that  it  was  not  osed 
in  that  strict  sense.  Irwin  v.  Towne,  42 
Cal.  884;  Devi.  Deeds,  §  1035.  The  main 
thing  to  be  got  at  Is  the  intention  of  the 

J>arties  to  the  instrument;  and,  when  the 
anguage  need  is  not  absolute,  we  must 
construe  it  with  reference  to  the  sltna- 
tlon  of  the  parties  and  the  character  and 
condition  of  the  subject-matter  of  the  con- 
tract. This  16-foot  rnad  runs  nearly  north 
and  south;  and  if,  as  appellants  contend, 
the  grantors.  In  describing  the  land,  ar- 
rived at  a  point  on  the  east  line  of  said 
road,  it  is  almost  impossible  to  believe 
that  by  the  words  "thence  N.  to  Grave- 
yard barranca"  they  meant  a  line  due 
north,  which  would  run  diagonally 
tbroogb  and  across  the  road.  It  would 
be  a  much  more  reasonable  construction 
to  say  that  they  meant  northerly  along 
.the  side  of  the  road  on  which  the  line 
commenced;  and  under  such  a  construc- 
.tion.  the  plaintjtfs  would,  get  what  they 


claim,  and  a  strip  the  width  of  the  road  In 
oddition.  We  say  this  much  to  show 
that  the  latter  part  of  the  description 
is  uncertain:  and  the  rule  is  clear  that 
when  R  general  description  Is  certain,  and 
a  particular  description  uncertain,  the 
former  prevails. 

There  is  no  question  that  the  general 
description  Is  entirely  certain.  In  the 
original  Donlap  contract,  the  land  is  ac- 
curately bounded  on  the  east  by  the  lA* 
foot  road  and  a  continuation  ot  the  west 
line  thereof,— a  most  probable  and  nat- 
ural boundary.  Afterwards,  and  down 
to  the  time  of  the  deed  to  Lloyd,  it  was 
always  known  as  the  "Dunlap  Place," 
having  its  eastern  boundary  on  the  road. 
The  court  soflnds,  and  the  evidence  shows 
it.  It  was  shown  by  the  testimony  of 
some  of  the  grantors  and  others,  that 
Dunlap  was  cnltivatiug  the  Dunlap  place 
"right  up  to  that  road  "  at  the  time  of  the 
sale  to  Lloyd,  and  that  Lloyd  then  had 
actual  knowledge  where  the  said  bound- 
ary was.  Andlf  hebadnothadsuchactual 
knowledge,  as  his  contract  and  deed  re- 
served the  Dunlap  place,  he  was  pnt  upon 
Inquiry  as  to  what  that  "place"  was. 
We  think,  therefore,  that  the  lanirnage 
osed  shows  the  intent  of  the  parties  to 
except  the  real  Dunlap  place,  and  that  the 
latter  part  ot  the  description  was  not  in- 
tended to  and  does  not  limit  the  bound- 
aries ot  that  place.  A  reservation  in  a 
grant  Is  to  be  interpreted  In  favor  ot  the 
grantor,  and  the  general  rule  is  that.  M 
two  parts  of  a  grant  are  irreconcilable, 
the  first  prevails.  Civil  Code,  §§  1069,  1071). 
The  case  at  bar  resembles  very  much  the 
case  of  Haley  -v.  Amestoy.  44  Cal.  182.  The 
description  Involved  In  that  case  was: 
"All  the  undivided  two-thirds  (^)  of  all 
the  lands  known  by  the  name  ot  jRanchq 
de  San  Vicente,' lying  and  being  situated 
In  the  county  ot  Los  Angeles  and  state  of 
Calitomta;  the  lands  ot  said  raucho  being 
known  and  described  as  follows."  Then 
follows  a  particular  description  of  course* 
and  distancea,  etc.  This  particular  de- 
scription, it  adopted,  would  have  left  out 
a  large  portion  ot  the  rancho.  The 
rancho,  however,  was  well  known  by  its 
name.  The  court,  in  its  opinion,  after 
some  discussion  ot  the  question  whether 
the  particular  description  was  unrertnin. 
proceeds  as  follows:  "But,  however  this 
may  be.  we  are  of  the  opiulon  that  the 
rancho  is  well  described  Ly  name,  and 
that  the  particular  description  was  not 
intended  to  be  used  lu  the  sense  uf  restric- 
tion. The  language  is,  [giving  the  gen- 
eral description  as  above  stated.]  This 
language  indicates  that  the  dominant 
idea  in  the  mind  of  the  grantor  when  the 
deed  was  made  was  of  the  rancho  ot  San 
Vlncente  as  a  whole,  aodnot  of  the  par* 
tlcnlar  lines  or  marks  by  which.  It  might 
be  described.  Thltt-  being  so,  the  deed 
must  be  held  to  convey  twQ-thirds  of  the 
whole  rancho.  however  erroneous  may  be 
the  particular  description."  And,  in  ac- 
cordance with  the  views  expressed  In  that 
case,  we  think  the  language  Involved.  In 
the  case  at  bar  must  be  bpld  as  embracing 
the  whole  Dunlap  place,  notwithstanding 
an.vthing  contained  in  the  iitLempted  par- 
ticular description.    The  conclusion  of  th« 
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conrt  below  In  favor  of  respoDdents  was. 
Id  our  opinion,  rl^ht. 

Tbe  minor  points  in  tbe  case  are  not  of 
BDfBcient  importance  to  affect  tbe  correct- 
ness of  tbe  Judgment.  It  was  of  no  con- 
sequence that  tbe  contract  to  convey  to 
Dunlap  and  Watkina  was  not  recorded 
until  after  Lloyd's  purchase.  His  con- 
tract and  deed  pat  bim  on  inquiry,  and 
were  tbe  equivalent  of  actual  notice.  The 
co-defendants  of  Lewis  M.Lloyd,  to  whom 
be  conveyed  certain  interests  in  tbe  land, 
occupy  a  position  no  different  from  that 
of  Lloyd  himself.  The  court  did  not  err  in 
denying  defendauta'  offer  to  introduce  the 
Jndgment  roll  in  a  certain  action  of  isnod- 
grrass  V.  Parks,  79  Cal.  55,  21  Fac.  Rep.  429, 
which  was  an  action  to  foreclose  a  mort- 
gage upon  certain  described  premises.  In 
tbe  first  place,  plaintiff  was  not  in  privity 
with  tbe  parties  to  that  action;  and,  in 
the  second  place,  the  complaint  therein 
does  not  purport  to  describe  the  "  Dunlap 
Place."  And  for  tbe  same  reasons  there 
was  no  error  in  sustaining  plaintiff's  ob- 
jection to  a  certain  homestead  declaration 
made  at  one  time  by  Mrs.  Dunlap.  Other 
rnlingB  on  admission  of  evidence  are  not 
necessary  to  be  specially  noticed. 

The  court  reserved  some  ohjectlons  to 
offered  evidence,  and  ruled  upon  them  at 
tbe  final  decision  of  tbe  case;  and  appel- 
lants contend  that  such  practice  was 
erroneous,  and  a  ground  for  reversal  of 
the  judgment.  In  Mayo  t.  Mazeauz,  :iS 
Cal.  448,  sucb  practice  was  severely  criti- 
cised, but  was  not  held  to  he  ipso  facto  a 
cause  for  reversal.  Tbe  better  practice  is, 
no  doubt,  to  rule  upon  questions  involv- 
ing the  admissibility  of  evidence  as  they 
arise;  but  it  happens  sometimes  that  the 
determination  of  the  merits  of  tbe  case 
tnrns  upon  a  question  touching  the  rele- 
vancy or  incomi>etency  of  certain  offered 
evidence,  and  in  such  event  it  would  be 
entirely  proper  for  the  court  to  take  tbe 
question  under  advisement,  where  neither 
party  could  be  prejudiced  by  such  a 
course.  On  the  other  band,  the  practice, 
which  seems  nowadays  to  be  too  freely 
indulged  in,  might  in  some  cases  serionsl.y 
embarrass  a  party  who,  not  knowingwhat 
tbe  final  ruling  would  be,  could  not  de- 
termine what  further  evidence  he  should 
introduce.  Therefore,  whether  such  prac- 
tice would  be  ground  for  reversal  in  any 
given  case  would  depend  upon  the  partic- 
ular circumstances  of  that  case.  In  the 
case  at  bar  we  cannot  see  that  appellants 
were  at  all  prejudiced  by  tbe  practice  com- 
plained of. 

Judgment  and  order  denying  a  new 
trial  atfirmed. 

We  concur:  Patbr80n,J.  ;  Sharpstbin, 
J.;  Harrison,  J.;  Gabodtts.  J.;  Db 
Haven.  J. 

M  Cat.  SU  

People  y.  Mcrhav.  (No.  20,848.) 
(Supreme  Court  of  CdHfortiia.  March  81, 1892.) 
UonoN  VOB  Nbw  Trial — Tbstimont  or  Jdrob6. 
Wberedefendant  was  convicted  of  murder, 
and,  OD  appeal,  tbe  supreme  court  reversed  tbe 
order  of  the  court  below  denying  a  new  trial, 
with  instructions  to  tbe  lower  court  "to  rehear 
the  motion,  allowing  defendant  to  introduce  the 
evidence    excluded    on    tlie    former    bearing,    and 


the  people  to  rebut  the  same  by  other  evidence, 
if  it  is  desired,"  and  tbe  motion  was  again 
beard,  and  defendant  was  permitted  to  introducfl 
evidence  that  the  jury  read  newspaper  articles 
during  tbe  trial  which,  it  was  claimed,  tended 
to  influence  their  verdict,  the  trial  court  proper- 
ly permitted  tbe  people  to  show  by  tbe  jnrors 
themselves  that  tbe  newspaper  articles  had  not 
influenced  their  verd  let.  Da  Haven  and  Hab- 
KisoN,    JJ.,  dissenting. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Diego  coun- 
ty;  W.  L.  Pierce,  Judge. 

J.  M.  Murray  was  convicted  of  murder, 
and  appeals  from  an  order  of  tbe  conrt 
below  denying  a  new  trial.    Affirmed. 

Huasaker,  Britt  &  Goodrich,  for  appel- 
lant.   Att^'.  Gen.  Httrt,  for  the  People. 

FooTR,  C.  Tbe  defendant  was  tried  and 
convicted  of  tbe  crime  of  murder.  He 
appealed  to  this  court  from  tbe  judgment 
rendered  in  tbe  premises,  and  from  an  or- 
der refusing  a  new  trial.  The  judgment 
was  atflrmed,  but  the  order  denying  a 
new  trial  was  reversed.  The  case  Is  re- 
ported in  85  Cal.  360-361,  24  Pac.  Kep.  66C, 
where  it  was  said,  among  other  things: 
" Tbe  order  denying  the  defendant  .i  new 
trial  is  reversed,  with  instructions  to  tbe 
court  below  to  vacate  the  same  and  re- 
bear  the  motion,  allowing  the  defendant 
to  introduce  the  evidence  excluded  on  the 
former  bearing,  and  tbe  people  to  rebut 
tbe  same  by  other  evidence,  if  it  is  desired." 
Accordingly  tbe  motion  for  a  new  trial 
was  again  heard,  and  the  evidence  wbicli 
showed  that  the  jury  bad  read  newspaper 
articles  during  tbe  trial  which,  It  is 
claimed,  bad  a  tendency  to  influence  tbeir 
verdict,  was  allowed  to  be  introduced  In 
tbe  defendant's  behalf.  Tbe  people  then 
showed,  over  tbe  objections  of  tbe  defend- 
ant, by  tbe  jurors  themselves,  that  tbe 
reading  of  those  articles  bad  not  tended 
to  nor  bad  influenced  them  in  any  way 
prejudicial  to  the  defendant  in  rendering 
tbeir  verdict.  The  admission  of  this  re- 
butting evidence  is  urged  b.y  tbe  defendant 
as  prejudicial  error;  and  upon  the  deter- 
mination of  that  question  tbe  wbole  mat- 
ter turns. 

In  tbe  former  decision  this  court  said: 
"An  attempt  on  the  part  of  any  persoo, 
whether  through  tbe  medium  of  a  newa- 
paper,  or  otherwise,  to  influence  a  jnry 
liy  any  improper  means  to  bring  In  a  ver- 
dict against  a  defendant  is  a  palpable  vio- 
lation of  his  right  to  a  fair  and  impartial 
trial,  and  If  it  appears  to  the  court  to 
have  bad  such  an  effect  a  new  trial  abould 
be  granted.  There  can  be  no  doubt  as  to 
the  intention  or  palpable  effect  of  the  ar- 
ticles above  set  out.  It  was  the  clear  in- 
tention of  the  publishers  of  this  paper  to 
Intimidate  thejury,  and,  by  abusing  other 
inrors  who  had  returned  verdicts  of  ac- 
quittal, to  induce  them  to  find  the  defend- 
ant guilty,  and  impose  npou  bim  the  ex- 
treme penalty  of  tbe  law.  Whether  they 
bad  that  effect  upon  tbe  Jury  or  not  wasa 
question  that  tbe  defendant  had  a  right 
to  have  determined  by  tbe  court  on  bis 
motion  for  a  new  trial.  Tbe  defendant 
sbonld  have  been  allowed  to  make  tbe 
proof,  with  leave  to  tbe  people  to  show, 
if  possible,  that  these  particular  articles 
were  not  read  by  tbe  Jury,  or,  U  they  were. 
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tbat  they  were  not  In  any  way  Influenced 
by  them.  People  v.  Goldeneon,  76  Cal. 
828,853,10  Pac.  Rep.  161."  The  evidence 
of  the  jorora  was  In  support  o(  tbelr  ver- 
diet,  and  it  is  plainly  evident  the  appellate 
conrt  Intended  that  the  trial  court  Hbould 
penult  the  defendant  to  introduce  tlie  evi- 
dence be  did  on  the  beariuK  of  the  motion, 
and  tbat  the  people  might  show,  if  they 
could,  either  that  the  prejudicial  articles 
in  the  newspaper  were  not  read  by  the 
jnry,  or  tbat,  if  they  bad  read  them,  that 
"tbey  were  not  in  any  way  ioflneDced  by 
them."  Id  obedience  to  this  command  of 
the  superior  tribunal,  the  court  below  al- 
lowed the  people  to  rebut  what  might  be 
a  presumption  that  tlie  jury  were  influ- 
enced by  the  articles  which  they  bad  read, 
and  to  show  by  their  evidence,  if  it  could 
be  done,  that  the  jnry  had  not  been  thos 
infloenced,  and  thus  sustain  tbeir  verdict. 
This  view  of  the  matter  is  In  accordance 
with  the  case  of  People  v.  Uoldenson,  76 
Oal.  352.  U  Pac.  Rep.  161,  and  cases  cited, 
where  it  is  said:  "One  of  the  grounds 
upon  which  defendant  aslced  for  a  new 
trial  was  that  the  jury  had  been  guilty  of 
uiiacondnct,  by  whicii  a  fair  consideration 
of  the  case  had  been  preventeo.  Tbeanb- 
Btance  of  the  misconduct  charged  consist- 
ed  in  the  jurors  having  disobeyed  the  ad- 
monition of  the  court  abontreadingnews- 
paper  articles,  during  the  trial,  which 
reflected  on  the  defendant.  All  of  the  ju- 
rors filed  ntfldavits  denying  fully  the 
charge  of  misconduct  preferred,  and  in- 
sisting that  no  admonition  of  the  court 
had  been  disobeyed,  and  that  no  newspa- 
per articles,  or  anytliina;  else,  save  the  evi- 
dence and  the  charge,  inflnenced  them  in 
finding  their  verdict.  These  aiiidavits 
were  allowable,  and  are  conclusive  upon 
the  point  made.  People  v.  Hunt,  59  Cal. 
430;  People  v.  Dye,  62  Cal.  523."  In  thus 
following  the  views  of  the  appellate  court 
we  perceive  no  prejudicial  error  on  the 
part  of  the  court  below,  and  advise  that 
the  order  denying  a  new  trial  be  affirmed. 

We  concur:    Bblcher,  C;  Vanolikf,  O. 

Per  Curiam.    The  order  denying  a  new 
trial  is  affirmed. 

Garouttr,  J.    I  concur  in  the  jndgment. 


Db   Havkn,   J.;    Harri- 


(No. 


We  dissent: 
BON,  J. 
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FBANCieco  V.  AouiRRR,  Sheriff,  et  al. 
13,956.) 

(Supreme  Court  of  Callfomta.    March  80, 1892.) 

AssioNMEXT  roR  Benefit  of  Cueditors— Riobts 
OF  AssiosBi — Bill  of  Sals  —  Chasqe  of  Pos- 
session. 
1.  B.,  being  Indebted  to  sandry  persons,  ex- 
ecated  a  billotsaleof  certain  fumitare  to  defend- 
ant in  satisfaction  of  an  existing?  debt,  and  at  tbe 
fame  time  received  from  defendant  a  lease  of  the 
fDmiture  for  a  iriven  term,  at  ttie  expiration  of 
which,  E.  refosing  to  deliver  possession,  defend- 
ant seized  the  property  under  claim  and  delivery. 
On  tbe   morning  of   the  same   day,  and  before 
seizure,  E.  executed  an  assignment  of  "all   her 
property"  to  plaintiff  for  the  benefit  of  creditors, 
which  was  filed  for  record  before  the  seizure, 
but  plaintill  did  not  attemf4  to  talce  possession 
Cal.Rep.  29-31  P.— 10 


nntn  several  days  thereafter,  when  he  found  the 
slieriff  in  possession  under  defendant's  suit,  and 
sued  the  sheriff  and  defendant  for  conversion. 
/lelii.  that  while  defendant's  title  could  not  be 
"•"serted  nsninKt  E.'s  creditors,  in  tlie  absence 
of  an  "actual  and  continued  change  of  posseii- 
sion, "  as  required  by  Civil  Code,  i  8440,  yet  such 
title  being  good  as  against  E.,  and  plaintiff  be- 
ing merely  E.'s  representative,  he  obt.ained  no 
greater  rights  than  those  possessed  by  E.  at  the 
lime  of  the  assignment,  and  could  not  recover, 
the  statuta  concerning  assignments  conferring  no 
special  power  on  the  assignee.  Beattt,  C.  J.. 
and  Fatersox,  J.,  dissenting. 

2.  The  sheriff,  being  only  the  agent  of  de 
fendant  in  the  seizure  under  olaim  and  delivery, 
is  not  liable  in  tbe  absence  of  defendant's  Ua 
bility. 

In  bank.  Appeal  from  superior  court 
L>08  Angeles  county;  J.  W.  McKinley, 
Judge. 

Action  by  Francisco  against  Aguirra, 
sheriff,  and  another.  Jndgment  for  plain- 
tiff.   Defendants  appeal.    Reversed. 

Anderson,  Fitzgeritld  &  Aarieraoa,  for 
appellants.  Thomas  J.  Carraa  and 
James  M.  Damrttn,  for  respondent. 

Harrison,  A.  In  October,  1888,  Mrs.  M. 
E.  Edmonston,  being  the  owner  of  certain 
housebolcl  furniture  then  situate  in  the 
Ramsay  House,  at  Los  Angeles,  ezecnted 
a  bill  of  sale  thereof  to  Martha O'Hara  for 
tbe  sum  of  98'25,  and  at  tbe  same  time  re- 
ceived from  her  a  lease  of  tbe  same  furni- 
ture until  February  1, 1888,  that  being  the 
(late  at  which  a  lease  of  the  Ramsay 
House  would  expire.  On  the  1st  day  of 
February,  18H9,  Mrs.  O'Hara  made  de- 
mand of  Mrs.  Edmonston  for  the  posses- 
sion of  the  furniture,  and,  npon  being  re- 
fused such  possession,  on  the  next  day 
began  an  action  of  claim  and  delivery 
therefor.  At  the  time  of  making  the  bill  of 
sale  Mrs.  Edmonston  was  indebted  to 
various  parties,  and  on  the  morning  of 
February  2d  made  an  assignment  to  the 
plaintiff  for  the  benefit  of  her  creditors, 
which  was  filed  for  record  in  the  record- 
er's office  at  10  minutes  after  9  o'clock  of 
that  morning.  Tbe  plaintiff  did  not,  bow- 
ever,  take  posBesslon  of  the  furniture  on 
tbat  day,  and  later  in  the  day  the  defend- 
nnt  Aguirre,  as  the  sheriff  of  the  county, 
took  the  property  under  directions  there- 
for given  by  the  plaintiff  in  the  action  of 
Mrs.  O'Hara,  and,  "when  the  plaintiff 
went  there  two  or  three  days  later,"  be 
found  the  sheriff  In  poKsesslon  under  tbos>> 
proceedings.  The  defendant  In  tbat  ac- 
tion not  having  demanded  a  redelivery  of 
the  property,  the  sheriff,  on  the  9th  ol 
February,  turned  the  property  over  to 
Mrs.  O'Hara.  The  present  action  was 
brought  by  the  plaintiff  against  the  sher- 
iff and  Mrs.  O'Hara  for  a  conversion  of 
the  property,  in  whicb  a  verdict  and  judg- 
ment was  rendered  in  his  favor,  and  from 
which  and  an  order  denying  a  new  trial 
the  defendants  appealed.  The  question 
presented  npon  the  appeal  is  the  validity 
of  the  sale  from  Mrs.  Edmonston  to  Mrs. 
O'Hara,  and  tbe  right  of  the  plaintiff  to 
question  such  validity.  At  the  trial  tbe 
court  Instructed  the  Jury  as  follows:  "In 
this  case.  If  you  should  And  from  the  evi- 
dence that  the  transfer  made  by  Mrs. 
Edmonston  to  Mrs.  O'Hara  was  in  faot 
an  actual  sale  of  the  property  in  question. 
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but  tbat  tbe  Tendor,  Mrs.  Erlmonston, 
did  not  make  an  Immediate  and  actual  de- 
livery of  the  property  so  sold  to  the  ven- 
dee, or  if  such  delivery,  then  that  tbe 
same  waH  not  followed  by  an  actual  and 
continued  chan|;e  of  tbe  possession  of  the 
property  so  sold,  then  Boch  a  transfer 
would  be  wholly  void  as  aKalnst  this 
plaintiff,  and  would  not  affect  any  rights 
acquired  by  him  as  assignee  of  the  said 
Mrs.  Edmonston.  If  the  jury  should  find 
from  tbe  evidence  tbat  tbe  instrument  ex- 
ecuted by  Mrs.  Edmonston  to  Mrs. 
O'Hara,  and  designated  as  a  '  bill  of  sale,' 
was  in  fact  made  lor  tbe  purpose  of  secur- 
ing an  indebtedness  tben  existing  between 
the  parties  and  to  become  due  thereafter, 
then  such  a  transaction  would  not  con- 
stitute an  actual  sale  of  tbe  property,  but 
would  be  more  la  tbe  nature  of  a  mort- 
gage. In  that  event,  unless  it  appears  to 
your  minds  that  such  mortgage  was  given 
to  secure  the  purchase  price  of  tbe  proper- 
ty so  mortgaged,  then  tbe  transfer  would 
be  void  as  to  this  plaintiff."  Other  in- 
structlons  of  the  same  Import  were  given 
by  the  court. 

Upon  the  execution  of  tbe  bill  of  sale  to 
Mrs.  O'Hara.  the  title  to  the  property 
therein  described  vested  in  her,  and.  al- 
though  without  an  actual  delivery  and  a 
continued  change  ol  posscssioo,  sucb  title 
conid  not  be  asserted  by  her  against  the 
creditf>rs  of  her  vendor,  yet,  as  between 
the  parties  to  the  instrument,  she  could  at 
any  time  maintain  an  action  to  recover 
the  possession  from  ber  vendor,  Irrespect- 
Ive  of  such  ooD-delivery.  The  plaintiff, 
as  tbe  voluntary  aRsiguee  of  Mrs.  Edmon- 
ston, acquired  no  greater  right  inthe  prop- 
erty than  she  bad  at  tbe  time  of  the  as- 
signment. As  the  statute  stood  at  tbe 
date  of  this  assignment  to  tbe  plaintiff. an 
assignee  for  tbe  benefit  of  creditors  was 
selected  by  tbe  assignor,  and,  sul:i]ect  to 
the  statutory  restrictions,  acquired  only 
those  powers  or  rights  in  reference  to  the 
property  assigned  which  were  embraced 
in  the  Instrument  of  assignment. 

Upon  the  principle  that  an  assignor 
cannot  confer  upon  his  assignee  any  great- 
er right  than  be  himself  bad  in  tbe  proper- 
ty, it  is  held  in  an  almost  unbroken  line  of 
authorities  that,  in  tbe  nt)sence  of  any 
statute  giving  such  power,  tlie  assignee 
cannot  maintain  an  action  to  recover 
property  tbat  had  been  conveyed  by  his 
assignor  in  fraud  nf  his  creditors.  This 
rule  rests  upon  the  ground  that  tbe  as- 
signee is  merely  the  representative  of  bis 
asRlgnor,  and  does  not  represent  tbe  cred- 
itors, and  that  notwithstanding  the  as- 
signment ttaey  are  not  bound  to  accept  its 
provisionH,  but  may  themselves  subject 
such  properly  to  the  satisfuction  of  their 
debts.  This  right  Is  held  by  tliem,  not  aa 
benetlclarieH  under  tbe  assignment,  or  by 
virtue  of  any  of  its  provisions,  bu  t  as  cred- 
itors of  the  assignor,  and  wholly  Inde- 
pendent of  Its  provisions.  "Under  the 
common  law  of  assignments  the  assignee 
stands  in  the  place  of  tbe  assignor,  and 
can  assert  no  claim  to  property  which  the 
assignor  might  not.  The  aRnignment, 
therefore,  does  not  carry  with  It  to  tbe 
trustee  the  title  to  property  which  the  as- 
•ignor  has  previously  transferred  in  fraud 


of  bis  creditors,  for  tbe  purpose  of  hinder- 
ing, delaying, anddefraudingthem."  Bur- 
rill,  AHHlgnm.  §  no.  See,  also.  Wait. 
Fraud.  Conv.  §  115;  Brownel!  v.  Curtis,  10 
Paige,  219;  Estabrook  v.  Mnssei-Hmith,  18 
Wis.  551;  Hawks  v.  Pritzlutf,  51  Wis.  160. 
7  N.  \V.  Rep.  S0.3;  Vandyke  v.  Christ.  7 
Watts  &  s.  373;  Marks'  .\ppeai,  85  Pa.  St. 
233,  Honsel  v.  Cremer,  13  Neb.  2»S,  14  N. 
W.  Rep.  399;  Keller  v.  Smalley,  63  Tex. 
520;  Heinrichs  v.  Woods,  7  Mo.  App.  23C; 
Browning  v.  Hart,  6  Barb.  Ul ;  Leach  v. 
Kelsey,  7  Barb.  470;  Warner  v.  .1  affray,  96 
N.  y.  254;  Flower  v.  Cornish, 25  Minn.  473; 
Wakeman  v.  Barrows,  41  Mich.  3K3,  i  N. 
W.  Rep.  50;  Stewart  v.  Platt,101  U.S.780; 
Wilson  V.  Randall,  14  R.  I.  621.  The  ques- 
tion has  been  presented  more  frequently 
In  cases  in  which  tbe  assignee  has  sought 
to  recover  property  held  by  way  of  a  mort- 
gage executed  by  tbe  assignor,  but  which 
was  invalid  by  reason  of  failure  to  observe 
eome  of  the  requirements  of  the  statute  in 
reference  to  such  mortgages.  In  these 
cases  the  same  prlncIpleH  have  been  aaseri- 
ed  as  in  other  transfers  which  are  declared 
fraudulent  as  against  creditors,  since  it  is 
only  by  reason  of  a  statutory  exception 
tbat  personal  property  can  be  transferred 
by  mortgage,  and,  unless  tbe  Btatutory 
reqnlremeats  are  followed,  the  transfer  is 
sniiject  to  the  general  provlKion  requiring 
a  delivery  and  change  of  posspssioo.  In 
Van  Heuscn  v.  Radcliff,  17  N.  Y.  580,  tlie 
owner  of  certain  furniture  bad  madear.hat- 
tel  mortgage,  w  hicb  was  not  recorded  as  re- 
quired by  statute,  and  afterwards  made  a 
general  assignment  to  the  defendant  for 
the  benefit  of  his  creditors;  but  the  court 
held  that  tbe  defendant  was  not  a  hoiiA 
Sde  purcbaser,  and  could  not  retain  the 
|)roceeds  of  the  property  for  tbe  benefit  o* 
the  creditors  of  bis  assignor,  saying: 
"■When  a  conveyance  is  said  to  be  void 
against  creditors,  tbe  reference  is  to  anch 
parties  when  clothed  with  their  ludgments 
and  executions,  or  such  other  titles  as  tbe 
law  has  provided  tor  the  collection  of 
debts.  The  beneficiaries  under  the  volun- 
tary assignment  to  the  defendant  are  no( 
in  a  condition  to  claim  the  rights  of  cred- 
itors, or  to  question  the  prior  dispositions 
of  their  debtor,  which  he  could  not  him- 
self have  avoided."  In  some  statea  pro- 
vision has  been  made  by  statutes  giving 
express  authority  tothe  assignee  to  main- 
tain aptlons  for  the  recovery  of  property 
that  haa  been  dlHposed  of  by  his  assignor 
in  fraud  of  hiscreditors,  and  declaring  that 
for  such  purposes  tbe  assignee  shall  repre- 
sent the  creditors.  See  Bnrrill,  Assignm. 
§395.  In  otherstates  the  assignee  has  been 
held  to  have  such  right,  upon  the  grounJ 
that  by  virtue  of  statutory  proviHions  tbe 
assignment  partakes  so  far  of  the  natura 
of  a  proceeding  In  bankroijtey  that  the 
assignee  succeeds  to  the  same  rights  as 
does  an  assignee  in  bankruptcy.  In  New 
Jersey  this  rule  Is  upheld  upon  the  ground 
that  tbe  statutes  provide  that  tbe  as- 
signor shall  recelvea  full  discharge  and  re- 
lease as  to  all  of  the  creditors  who  come 
In  under  tbe  assignment,  (Plllsbury  v. 
KIngon,  33  N.  J.  Eq.  299,)  although  in 
that  state  it  Is  he!d  tbat,  except  in  cases 
of  actual  fraud,  tbe  assignee  is  In  tbe  same 
position  as  bis  ttsaignor,  and  tbat  be  can- 
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not  avail  hlniBfilf  oT  a  mere  atatntory ' 
francl,  euch  as  a  {allure  to  have  a  rbattel 
mortgajre  properly  recorded.  Shaw  ▼. 
Glen,  37  N.  J .  Eq.  32.  Tlie  etatates  ol  this 
state  concerniiig  aHHlgnmentBfor  the  bene- 
fit of  creditors  give  no  special  power  to 
tlie  nssiurnet!,  and  exprensl.v  declare  that 
tlif  aKsigiiment  is  to  bo  subject  to  the  pro- 
riKioiiH  ot  the  Code  respectlnjr  fraudulent 
transfers.  One  of  thess  provisions  Is  that 
which  rpqnlrps  an  actnnl  delivery  and  con- 
tiiujpd  ctiangp  of  possession, *  thus  placing 
the  iiKsigninent  upon  the  same  footing  as 
iiiiy  other  transferor  pprsonal  property. 
Whether  the  plaintiff  herein  could  have 
HacceHsfoIly  defended  an  action  against 
iilm  by  Mrs.  0'i:iara  had  he  taken  posses- 
Birin  of  the  property  at  the  time  of  the  as- 
Rltrnment,  need  not  be  determined.  He 
did  not  take  such  possession,  but  merely 
"went  down  to  the  house,  and  looked 
tliroiiL'h  tlio  hnupe  at  the  furniture,  and 
left  Mrs.  Edmonston  in  possessiiin."  This 
wag  couHlstent  with  his  recognition  of  the 
riKbts  of  Mi's.  O'Hnrn,  since  the  assign- 
ment from  Mrs.  Edmonston  purports  to 
tsHlRn  to  him  only  "all  of  her  property;" 
and,  it  the  plaintiff  had  Intended  to  claim 
thig.  be,  by  leaving  her  in  possession,  did 
tbesatne  act  which  he  now  charges  upon 
the  defendant  as  fraudulent.  The  pinin- 
titf  is  not  himself  a  creditor  of  Mrs.  Ed- 
munston,  and,  instead  of  having  succeed- 
ed to  the  interest  of  any  of  lier  creditors, 
Mh  relation  to  her  estate  as  assignee  for 
tbelr  benefit  would  itself  preclude  him  from 
succeeding  to  their  interest.  Neither  is  he 
aperwon  upon  wliom  her  estat  has  de- 
volved for  the  benefit  of  others  than  hlm- 
Belf.  An  estate  Is  said  to  "devolve"  upon 
aootber  when  by  operation  of  law,  and 
without  any  voluntary  act  of  the  previous 
owner.  It  passes  from  one  person  to  an- 
ther; bnt  it  does  not  devolve  from  one 
Denion  to  another  as  tne  result  of  some 
positive  act  or  agreement  between  them. 
Thi!  word  Is  itself  of  Intransitive  slgnifica- 
tloD,  and  does  not  include  the  result  of  an 
act  which  is  intendeii  to  produce  a  partic- 
ular elTect.  It  implies  a  result  without 
the  Intervention  of  any  voluntary  actor. 
ItiRtunces  of  its  appropriate  use  are  found 
when  speaking  of  the  succession  of  estntes 
npon  death,  or  upon  a  clianireof  offlcinl  In- 
cumbents: also  In  proceedings  in  bankrupt- 
cy or  insolvency,  whereby  the  actoropera- 
tion  of  law  the  estate  of  the  bankrupt 
derolves  upon  his  assignee.  Merrill  v. 
Burlbnrt,  68  Cal.  494;  Brown  v.  Bank  of 
Napa,  77  Cal.  B44,  20  Pnc.  Rep.  71. 

Tbe  question  presented  in  this  case  did 
not  arise  upon  the  facts  presented  In  In- 
(tram  v.  Smith,  83  Cal.  234,  23  Pac.  Rep. 
298.  The  assignee  in  thatcase  was  In  pos- 
»«wion  of  the  property  that  had  been  as- 
■igned  to  bim,  and  was  seeking  to  defend 

'Civil  Code,  H  8440,  provide*  that  "every  trans- 
Mr  of  personal  property  •  •  Is  conclusively 
Pfesnmed,  if  made  by  a  person  having  •  •  • 
possession  •  •  •  and  not  accompanied  by  im- 
mediate delivery,  and  followed  by  an  actual  and 
^tinned  uhange  of  possessioa,  ♦  •  •  to  be 
fraudulent,  and  therefore  void,  against  •  »  • 
sreditors  while  he  remains  in  possession.  •  • 
snd  against  any  person  on  whom  bis  estate  de- 
volves in  trust  for  tbebenefit  of  others  UtAkhlm- 
Mf,    •   •    •n 
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that  possession  against  a  promlsBory  note 
in  the  hands  of  Smith,  which  bad  been 
executed  by  Smiley  without  any  considera- 
tion therefor.  Smiley  could  himself  have 
maintained  the  same  action,  as  the  note 
to  Smith's  hands,  having  been  given  with- 
out consideration,  was  not  enforceable 
against  him,  and  Ingram,  as  bis  assignee, 
had  the  same  right  that  Smiley  had  to 
protect  the  estate  received  by  him  under 
the  assignment  against  a  claim  upon  this 
note,  either  by  a  defense  to  a  suit  thereon, 
or  by  an  action  for  its  cancellation.  There 
is  a  manifest  difference  between  defending 
against  a  fraudulent  claim  property  that 
has  been  actually  received  under  the  as- 
Bignment,  and  seeking  to  recover  prop- 
erty to  which  the  assignor  could  assert 
DO  title,  even  though  bis  creditors  might 
subject  it  while  in  bis  possession  to  tbe 
payment  of  their  debts  against  him.  The 
statement  in  Ingram  v.  Smith  that  the 
estate  of  Smiley  had  devolved  upon  the 
plaintiff  fortbe  benefltof  the  creditors  was 
but  a  dintani,  since  the  right  of  Ingram  to 
maintain  the  action  did  not  depend  upon 
the  mere  fact  that  he  was  the  asHlgnee 
of  Smiley,  but  arose  from  the  fact  that, 
being  in  possession  of  property  under  a 
trust  which  he  had  assumed,  he  was  hound 
to  protect  it  for  the  benefit  of  tbe  bonefl- 
clarles,  and  had  the  same  right  to  de- 
fend it  against  a  false  claim  as  if  it  bad 
belonged  to  himself.  In  Manuf'g  Co.  v. 
Wright,  22  Fed.  Rep.  631,  It  was  held  that 
although  the  assignee  had  no  right  to  re- 
cover property  that  had  been  fraudulently 
conveyed  by  bis  assignor,  yet  be  bad  tlie 
right  to  resist  a  fraudulent  claim  against 
property  In  his  hands,  the  court  say- 
ing: "It  is  the  duty  of  the  assignee  in  the 
performance  of  his  trust  to  defend  this 
property  against  allunjUMtadverseciaims. 
He  takes  the  property,  not  as  a  pur- 
chaser,  but  subject  to  all  rights  and  equl< 
ties  subsisting  against  it  in  favor  of  third 
parties,  and  In  that  sense  be  Is  said  to  sue* 
ceed  only  to  tbe  rights  ol  his  assignor. 
The  right  of  creditors  to  attack  a  mort- 
gage as  fraudulent,  growing  out  of  equi- 
ties existing  in  their  behalf,  does  not  pass 
to  the  assignee  in  the  absence  of  statu- 
tory provisions  to  that  effect,  and  none 
such  are  found  In  thestatuteeof  Iowa.  In 
tbe  present  case  the  right  of  tbe  assignee 
to  defend  against  a  foreclosure  of  the 
mortgage  Is  not  based  upon  a  transfer  of 
the  rights  and  equicies  of  the  creditors, 
but  upon  tbe  fact  that  tbe  title  of  the 
property  has  been  vested  In  him  in  trust 
for  the  creditors,  and  that,  having  ac- 
cepted the  trust,  he  is  charged  with  the 
duty  of  protecting  the  property  against 
all  fraudulent  claims." 

As  tbe  plaintiff  bud  no  right  to  the  fur- 
niture, as  against  the  dalm  of  Mrs. 
O'Hara,  he  could  not  maintain  an  action 
against  her  for  it>*  crmversiou.  The 
sheriff  was  only  her  agent  in  the  matter, 
and,  in  the  absence  of  any  liability  on  her 
part,  was  not  himself  liable  to  the  piam- 
titf.  The  judgment  and  order  denying  a 
new  trial  are  reversed. 

We  concur:  McFarland,  J.;  Shahp- 
STEiN,  J.;  Gaboutte,  J.;   De  Haven.  J. 

BzkTTT,  C.  J.   I  dissent. 
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Paterson,  J.,  {dfasfntlDg.)  I  am  on- 
able  to  concur  in  the  views  expresRed  by 
the  majority  in  this  case.  I  think  the 
Jadi^nient  should  be  affirmed. 

It  is  nut  denied  that  the  conveyance 
was  void  as  to  creditors  under  section 
8440  ot  the  Civil  Code;  but  it  is  claimed 
that  the  assignee  acquired  no  greater  right 
than  the  assignor  had  in  the  property  at 
the  time  ot  the  sale,— that  the  assignee  is 
merely  the  representative  of  his  assignor, 
and  does  not  represent  the  creditors.  It 
must  be  admitted  that  under  the  common 
law  ot  assignments  the  assignee  stands 
In  the  place  of  the  assignor,  and  can  assert 
no  right  to  the  property  which  the  as- 
signor did  not  have;  hut  the  rule  ot  the 
common  law  is  not  applicable  here;  the 
rights  of  the  parties  are  to  be  determined 
under  the  statute  relating  to  assignments 
for  the  benefit  of  creditors.  The  duties 
and  powers  of  assignees  under  the  stat- 
ute are  verj'  dificrent  from  the  duties  and 
powers  of  assignees  at  common  law. 

Section  3449,  Civil  Code,  provides  that 
an  insolvent  debtor  may  execute  an  as- 
signment ot  property  to  one  or  more  as- 
Bignees,  in  trust  for  the  satisfaction  ot  his 
creditors,  subject,  however,  to  the  pro- 
visions of  the  Code  relative  to  trusts  and 
fraudulent  transfers;  and  section  3439 
provides  that  "every  transfer  of  property 
or  charge  thereon  made,  every  obli;«ation 
incurred,  and  every  judiclHl  proceeding 
taken,  with  Intent  to  doloy  or  defraud 
any  creditor  or  other  peraon  of  his  de- 
mands, is  void  against  all  creditors  ot  the 
debtor,  and  their  successors,  and  against 
any  person  upon  whom  the  estate  ot  the 
debtor  devolves  in  trust  tor  the  benefit  ot 
others  than  the  debtor."  It  cannot  be 
questioned  that  the  estate  of  the  debtor  in 
this  case  devolved  upon  the  assignee  in 
trust  for  the  benefit  of  others  than  the 
debtor  himself.  The  case  is,  therefore, 
within  the  letter  and  spirit  ot  the  stat- 
ute. The  transfer  ot  the  property  was 
fraudulent,— it  was  absolutely  void  as  to 
creditors, — and,  as  the  statute  declares. 
It  was  void  as  to  the  assignee  upon  whom 
all  the  estate  of  Mrs.  Edmonaton  de- 
Tolved. 

In  Ingram  v.  Smith,  8S  Cal.  237.  28 
Pac.  Rep.  298,  the  court  said  that  the  note 
there  under  consideration  was  "void 
against  all  ot  Smiley 'a  creditors,  and  also 
the  plaintiff,  upon  whom  the  estate  of 
Smllny  devolved  for  the  benefit  ot  the  cred- 
Itora. "  It  may  be  that  this  statement 
was  mere  dictum,  but  it  is  evidently  in  ac- 
cord with  the  letter  and  the  spirit  of  our 
statute.  In  Hanes  v.  Tiffany,  25  Ohio  St. 
652,  the  court  said:  "It  is,  however,  con- 
tended that,  as  the  mortgage  is  good 
against  the  mortgagor,  it  is  also  good 
against  the  aHHignee  for  the  benefit  of  cred- 
itors; that  the  latter  stands  in  no  better 
sitiiutlon  than  his  assignor.  The  correct- 
neMs  of  this  position  at  common  law  is  ad- 
mitted, but  not  so  under  the  statute.  The 
mortgagee  not  having  possession  ot  the 
mortgaged  property,  the  statute  declares 
the  mortgoge  void  as  against  thecredltors 
of  the  mortgagor.  The  assignee  took  the 
property  under  the  assignment,  and  held 
it  for  the  exclusive  benefit  of  creditors. 
The  mode  ot  providing  tor  creditors  by 


way  of  assignment.  In  trast  fur  their  bene- 
fit, is  recognized  and  regulated  by  statute; 
and  we  see  no  good  reason  why  their 
rights  may  not  be  as  effectually  asserted 
through  the  assignee  as  they  coiilJ  be  by 
Judgment  and  execution  in  case  there  bad 
been  no  assignmeot. "  In  PillHbury  v. 
Kingon,  33  N.  J.  Eq.  2S7,  Mr.  Justice 
Depuk considered  the  leading  cases  bearing 
upon  the  question,  and,  among  other 
things,  said  :  "  No  rule  ot  law  is  better  set- 
tled than  that  a  conveyance  Id  fraud  of 
creditors  is  good  as  between  the  partiesto 
it.  .  *  *  *  It  is  equally  clear  that  such 
conveyances  are  also  unassailable  by  those 
who  bold  a  derivative  title  from  tbetraud- 
ulent  grantor,  and,  in  virtue  ot  their  title, 
become  simply  representatives  ot  bis  in- 
terest. •  •  •  The  material  question  for 
present  consideration  is  whetlier  those 
who  hold  by  a  title  derived  from  the 
grantor,  but  who  in  virtue  of  that  title 
become  the  representatives  otthecreilltors 
ot  the  grantor  as  a  class, — as,  for  instance, 
the  executors  or  administrators  of  an  in- 
solvent estate  or  an  assignee  for  the  bene- 
fit of  the  grantor's  creditors, — will  not  be 
allowed,  in  the  interest  of  creditors,  to 
have  a  standing  in  court,  to  avoid  the 
fraudulent  grants  and  conveyances  of  the 
debtor  tor  the  benefit    of  his   creditors. 

*  *  *  In  none  of  the  cases  was  the  de- 
cision placed  on  any  language  in  the  stat- 
ute speciall.v  empowering  the  asBignee  to 
avoid  the  fraudulent  conveyance  of  the 
assignor.  In  fact,  neither  of  tboHe  stat- 
utes contained  any  express  provision  tor  , 
setting  aside  conveyances  of  the  assignor  I 
In  fraud  ot  creditors,  and  that  tact  was 
unsuccessfully  pressed  upon  the  attention 

of  the  court  by  the  counsel  who  argued 
against  the  authority  ot  the  assignee  to 
exercise  that  power.  The  capacity  ot  the 
assignee  to  appear  in  court  for  that  pur- 
pose was  in  express  words,  or Interentially 
adjudged  on  the  ground  that  the  assignee 
of  an  insolvent  was  a  representative  of 
creditors,  and,  aa  socb,  was  entitled  to 
take,  for  their  benefit,  the  same  advantage 
ot  the  statute  ot  Elizabeth  as  tbecreditors 
might  have  taken.  *  *  *  In  Bayard 
y.  Boffman,  4  Johns.  Cb.  450,  Chancellor 
Krnt  decided  that  an  assignment  ot  all 
the  debtor's  estate,  real  and  personal,  in 
trust  for  all  his  creditors,  included  stock 
which  the  debtor  had  before  that  volun- 
tarily assigned,  to  the  injury  of  his  cred- 
itors, and  that  the  assignee  might  file  a 
bill  to  set  aside  the  fraudulent  transfer  for 
the  benefit  ot  the  creditors.  •  •  •  An 
assignment  underthe  act  ot  the  legislature 
ot  this  state  diners  In  most  important 
particulars  from  an  assignment  made  by 
a  debtor  at  common  law  tor  the  benefit  ot 
bis  creditors.  Its  title  indicates  the  legis- 
lative purpose  to  establish  a  system  for 
securing  an  equal  and  Just  division  ot  the 
estates  of  debtors  among  their  creditors, 
and  that  purpose  is  clearly  evinced  by  the 
provisions  of  the  act.  At  common  law,  a 
debtor  might  assign  the  whole  or  a  por- 
tion of  his  property  for  the  benefit  of  all 
or  a  part  of  his  creditors.  By  ourstatute, 
an  assignment  under  the  act  transfers  all 
the  property  ot  the  assignor,  whether  it 
be  described    in   the   Inventory    or   uot; 

*  *    *    and  all  preferences  ot  one  creditor 
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oTer  another  are  forbidden.  At  common 
law  an  nBslKnment  by  a  debtor  to  his 
trostceto  paj-ble  debts  might  berpsclnded 
by  the  mutnal  consent  of  the  debtor  and 
the  trustee,  where  the  creditors  had  not 
directed  the  assignment  or  assented  to  it, 
orchanged  their  situation  in  consequence 
o(  it.  A  deed  of  assignment,  under  the 
statute  executed,  delivered  and  accepted 
by  the  assignee,  creates,  ipso  facto,  a  trust 
lor  the  benefit  of  creditors,  not  to  be  snr- 
rendered  or  destroyed  except  by  their 
consent,  and  a  court  of  equity  willexecnte 
it  by  appointing  new  trustees,  if  neces- 
sary. Under  such  an  assignment,  the 
trustee  at  common  law  was  compelled  to 
use  the  assignor's  uaroein  suits  to  recover 
the  property,  or  npon  the  choses  in  action 
assigned.  By  the  statute  the  assiguee 
may  bring  suit  in  his  own  name.  •  •  • 
Regarding  the  substantial  nature  of  the 
transaction,  the  doctrine  of  the  English 
courts,  with  respect  to  the  representative 
character  of  the  assignee  of  an  insolvent, 
may  very  properly  be  applied  in  favor  of 
an  assignee  under  the  assignment  act,  and 
tho  latter  be  regarded  as  representing 
creditors  so  far  as  to  enable  him  to  take 
proceedings  In  their  t>ehalf,  to  set  aside 
conveyances  in  fraud  of  creditors,  where 
snch  property  is  needed  for  the  payment 
of  debts.  •  •  •  Nor  will  any  era  barrasB- 
meot  be  experienced  in  the  fact  that  the 
property  which  has  fraudulently  been 
conveyed  away  may  be  in  excess  of  what 
is  required  for  the  payment  of  debts.  As 
is  indicated  in  the  opinion  of  this  conrt  in 
Miller  V.  Mackenzie,  29  N.  J.  Eq.  29.5,  such 
fraudulent  conveyances  will  be  set  aside 
00  further  than  is  necessary  for  the  satis- 
faction of  the  demands  of  creditors,  and 
the  surplus,  if  there  be  any,  will  not  be  re- 
stored to  the  fraudulent  debtor,  but  will 
be  returned  to  the  grantee  to  whom  the 
fraudulent  conveyance  was  made. "  The 
statutes  of  New  Jersey  seem  tobeidenticai 
'vith  our  own  on  this  subject.  The  re- 
iiorter,  in  a  note  added  to  the  report  of  the 
case  just  referred  to,  has  collated  a  large 
number  of  authorities  bearing  on  the  sub- 
ject, and  shows  that  the  preponderance  of 
iudicial  opinion  is  in  favor  of  the  views  ex- 
pressed by  the  court.  There  is  nothing  in 
Sbaw  V.  Olen,  87  N.  J.  Fq,82,  indicating 
an  intention  to  overrule  Pillsbury  v.  Kin- 
gou.  On  the  contrary,  the  court  spoke 
approvingly  of  the  decision,  but  distin- 
guished It  from  the  case  then  under  consid- 
eration, saying :  "But  In  cases  unaffected 
by  fraud,  he  [the  assignee]  is  bound  by 
the  equities  to  which  the  property  assigned 
was  liable  when  it  came  to  hla  hands  from 
Ills  assignor.* 

N  Cal.  txs 

Ybnckh:  ▼.  Tbnbkk.    (No.  14,485.) 

(Supreme  Court  of  California.    March  81, 1892.) 

DlVOKCB — CanBLTT — KviDBNCl. 

In  an  action  for  divorce  on  the  groand  of 
■xtreme  cruelty  plaintiff's  testimony  that  delend- 
tnt  charged  her  with  iiifldelity,  called  her  vile 
names,  and  oommanicated  to  her  a  loathsome  dis- 
aMe,  was  sufficiently  corrot>orated,  as  required 
l>y  CivU  Code,  {  180,  by  a  letter  written  by  de- 
fendant to  plaintUt,  charging  her  with  having 
committed  Mnltery  with  a  certain  peraon;  by 
tlM  testimony  of  •  witness  that  plaintiff  came  to 
Us  itors^  eryinc,  and  saring  that  defendant  had 


threatened  her,  and  called  her  vile  names;  that 
he  (witne!<a)  sent  for  defendant,  and  informed 
him  of  his  wife's  complaints  and  charges,  and 
that  defendant  did  not  deny  them ;  and  by  the 
testimony  of  a  physician  that  be  treated  plaintiff 
for  tbedisensewhich  she  claimed  defendant  oom- 
municated  to  her. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court.  Placer 
county;  B.  F.  MTBhS,  Judge. 

Action  by  Carrie  S.  Venjike  against  Fred- 
erick W.  Venzke  for  divorce.  Judgment 
for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Jo.  Hamilton  and  Geo.  W.  BaiuHton,  for 
appellant.  John  M.  Fnlweiler  nixii  Bea  P. 
Tabor,  for  respondent. 

Vanclibf,  C.  Action  for  divorce  on  the 
groand  of  extreme  cruelty,  in  which  the 
judgment  was  in  favor  of  the  plaintiff. 
The  defendant  appeals  from  the  judgment 
and  from  an  order  denying  hla  motion  tor 
a  new  trial.  The  complaint  charges  that 
the  cruelty  was  inflicted  upon  the  plaiu- 
tiff  by  calling  her  vile  and  opprobrious 
names,  and  charging  her  with  infidelity 
to  her  marriage  vows,  and  by  communicat- 
ing to  her  a  loathsome  venereal  disease, 
which  for  a  long  time  caused  her  great 
and  grievous  bodily  suffering  and  inju- 
ry. Among  others  the  court  made  the 
following  hnding:  "(5)  That  the  defend- 
ant, for  more  than  two  years  before  the 
commencement  of  this  action,  had  been  ' 
guilty  at  extreme  cruelty  towards  the 
plaintiff,  and  treated  her  iu  a  cruel  and  In- 
human manner,  calling  her  vile  and  op- 
probrious names,  and  charging  her  with 
Infidelity  to  her  marriage  vows. " 

The  only  point  urged  here  by  appellant's 
counsel  is  that  the  findiug  numbered  6  is 
not  justified  by  the  evidence;  not,  iiow- 
ever,  because  the  testimony  of  the  plain- 
tiff did  not  sufficiently  tend  to  prove  it, 
but  because  her  testimony  in  that  reE<poct 
was  not  corroborated.  The  sole  question, 
therefore,  to  be  determined  is,  was  the 
plaintiff's  testimony,  as  to  cruelty,  cor- 
roborated? I  think  defendant's  letter  to 
the  plaintiff  of  May  2,  1889,  tends  to  cor- 
roborate her  testimony  as  to  his  having 
charge  her  with  adultery  with  one  Phelps. 
The  witness  Dixon  testified,  that  in  No- 
vember, 1S88,  the  plaintiff  came  to  his 
store,  crying,  and  saying  that  defendant 
bad  threatened  her,  and  called  her  vile 
and  opprobrious  names,  whereupon  the 
witness  sent  for  defendant,  and  Informed 
him  of  the  complaint  his  wife  bad  made 
against  him,  and  explained  to  bim  fully 
what  his  wife  had  charged  him  with  do- 
ing and  Raying  to  her;  and  that  defend- 
aut  did  not  deny  the  truth  of  his  wife's 
complaint  or  charges  against  bim.  This 
testimony,  though  indefinite  as  to  the 
character  of  tbe  threats,  and  as  to  what 
names  he  had  called  her,  yet  tends  to 
prove  that  he  had  called  her  vile  names, 
and  had  threatened  her  with  some  degree 
of  punishment,  and  thereby,  In  a  slight  de- 
gree, at  least,  corroborates  her  testimony 
as  to  his  cruel  treatment.  Dr.  Reuda  tes- 
tified that  as  plaintiff's  pbyslctan  he  had 
treated  her  for  gonorrhea,  with  which  she 
was  afflicteo,  \n  August.  1887.  This  saffi* 
eiently    oorxolsorated    bw    testimony    tii«t 
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ebe  bad  tbat  dtoeaas.  A«  to  this  disease, 
the  plaintiff  testified  that  she  did  not 
know  what  it  was  nntll  defendant  In- 
formed her,  and  advised  her  to  be  treated 
for  It  by  Dr.  Beada,  telling  berat  the  same 
time  tbat  be  bad  consulted  the  doctor  and 
(onnd  that  be  bad  the  same  disease.  Th« 
defendant,  on  croas-ezamlnatton,  wbile 
testifjringin  his  own  behalf,  admitted  that 
he  bad  the  disease,  and  that  he  had  con- 
sulted Dr.  Renda  in  regard  to  It,  and  did 
not  deny  that  he  bad  advised  his  wife  tu 
consult  the  doctor,  bat  said  he  had  taken 
the  disease  from  his  wife.  When  plain- 
tiff's counsel  asked  Dr.  Reada  what  be 
knew  about  defendant's  case  defendant 
objected,  under  section  1881  of  the  Ckide  of 
Civil  Procedure,  and  refused  to  consent  to 
the  doctor's  examination  as  to  any  infor- 
mation acquired  wbile  treating  him.  The 
degree  of  corroboration  required  by  section 
ISO  of  the  Civil  Code  has  never  been  defined ; 
and  It  has  been  said  tbat  "in  the  very 
nature  of  tbe  case  it  would  be  Impossible 
to  lay  down  any  general  rale  as  to  tbe  de- 
gree of  corroboration  which  will  be  requi- 
site. Hence  the  statuteonly  requires  that 
there  shall  be  some  corroborating  evi- 
dence." Evans  v.  Evans.  41  Cal.  1U4; 
Cooper  T.  Cooper.  88  Cal.  45,  25  Pac.  Rep. 
1062.  According  to  these  cases,  I  think 
tbe  testimony  of  the  plaintiff  as  to  ex- 
treme cruelty  was  sufficiently  corroborat- 
ed, and  that  the  Judgment  and  order 
■should  be  affirmed. 

We  concur :    Footb,  O.  ;  FirzasBALD,  C. 

Pbr  Curiam.  For  tbe  reasons  given  in 
the  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


(S4  Cal.  227)  ^~"~" 

Andrrson  t.  Yoakum  et  al.    (No.  14,289.) 

{Supreme  Court  ef  California.    March  81, 1893.) 

QortcLim  Dbed — Construotio — Ama-Ao- 

QCIBED   TiTIA 

A  gmntor  In  a  quitclaim  dee<I,  who  at  the 
time  of  the  execution  thereof  had  simply  filed 
his  application  to  pnrchose  the  land  from  the 
state,  had  no  interest  subject  to  transfer,  and 
his  idter-aoqntred  title  did  not  vest  in  his  gran- 
tee, even  thoueh  the  deed  purported  to  convey  to 
the  grantee  all  the  ''estate,  right,  title,  and  in- 
terest which  the  grantor  mignt  thereafter  ao- 
quire  in  and  to"  the  premises. 

Department  1.  Appeal  from  superior 
court,  Tulare  county ;  W.  W.  Cross,  J udge. 

Action  by  Mary  E.  Anderson  against  J. 
El.  Yoakum  and  others  to  quiet  title.  J  udg- 
ment  tor  defendants.  From  an  order  de- 
nying her  motion  for  a  new  trial  plaintiff 
appeals.    Affirmed. 

Justin  Jacobs,  for  appellant.  Cbaa.  O. 
Latnbersoa,  for  respondents. 

Oarovttb,  J.  This  is  an  action  to  qnlet 
title.  Plaintiff  appeals  from  the  Judgment 
and  order  denying  her  motion  tor  a  new 
trial.  Respondents  are  successors  in  in- 
terest of  one  McKenna.  At  the  time  Mc- 
Kenna  prepared  his  application  to  pur- 
chase tbe  land  involved  in  this  lltlgntion 
from  the  state,  and  prior  to  the  filing  of 
such  application,  be  remised,  released, 
and  quitclaimed  his  interest  in  the  pruper- 
tr  to  appellant  by  deed  duly  executed  and 


acknowledged.  Tb«  babevdam  claose  In 
said  deed  was  as  follows:  "To  have  and 
to  bold  all  and  singular  tbe  above  men< 
ttoned  and  described  premises,  togetber 
with  the  appurtenances,  nnto  the  said 
party  of  the  second  part,  bar  heirs  and 
assigns,  forever;  and  also  any  estate, 
right,  title,  or  interest  which  the  said 
party  of  the  first  part  may  hereafter  ac- 
quire in  and  to  tbe  above-described  prem- 
ises."  Subsequently  to  the  date  of  said 
deed,  McKenna's  application  to  pnrehuBs 
was  approved,  a  certificate  was  issaed  to 
bim,  and  bis  assignee  of  sucb  certificate 
obtained  tbe  patent  wbicb  now  rests  in 
tbe  respondents.  The  only  question  In- 
volved in  this  appeal  is,  did  the  deed  of 
McKenna  to  plaintiff  vest  bis  after- 
acquired  title  in  her?  In  other  words,  did 
the  certificate  of  purchase  to  McKenna 
inure  to  tbe  benefit  of  plaintiff  by  reason 
of  her  deed?  In  Cadierque  v.  Duran.  49 
Cal.  356,  it  was  expressly  decided  that  a 
party  who  has  simply  filed  his  application 
to  purchase  has  no  interest  in  the  realty 
subject  to  transfer,  and  to  the  same  effect 
is  People  V.  Blake,  84  Cal.  614,  22  Pac.  Rep. 
1142,  and  24  Pac.  Rep.  813.  In  Morrison  v. 
Wilson,  W  Cai.  344,  It  was  held  that 
words  used  in  a  deed  conveying  the  prop- 
erty in  fee-simple  absolute  will  be  con- 
strued to  convey  only  the  present  interest 
of  the  grantor,  and  not  to  pass  an  after- 
acquired  title,  if  a  clause  is  Inserted  declar- 
iuK  that  as  to  title  it  is  only  a  quitclaim 
deed ;  and  to  the  same  effect  is  Montgom- 
ery V.  Sturdlvant,  41  Cal.  290.  While  these 
cases  sastain  the  principle  that  the  legal 
effect  of  words  of  conveyance  may  be  lim- 
ited and  restricted  by  subsequent  recitals 
In  a  deed,  we  have  been  referred  to  no  case 
holding  that  a  covenant  by  a  grantor  in 
a  deed  of  quitclalrn  and  release,  that  any 
after-acquired  title  shall  vest  in  the  grran- 
tee,  has  the  effect,  of  itself,  to  vest  such 
title  in  the  grantee  upon  its  acquisition  by 
the  grantor.  Tbe  habendum  clanse  ofa 
deed  refers  to  and  acts  upon  the  Interest 
conveyed,  most  frequently  limiting  and 
qnallfying  sucb  Interest,  but,  as  we  have 
already  shown,  the  grantor  here  had  no 
interest  whatever  in  the  realty  at  tbe  date 
of  his  deed  to  plaintiff ;  and  it  follows  that 
no  title,  either  present  or  future,  vested 
in  her  through  this  conveyance.  Let  the 
lodgment  and  order  be  affirmed. 

We  concur:  Patbrson,J.;  Habribom.J. 


— — ^  (98  Cal.  623) 

Sak  Oabriei.  Yallrt  Land  ft  Watbb  Go. 

T.  WiTMBR  Bros.  Co.    (No.  14,824.) i 
(SupreiM  Court  tf  CaJAfonOa.   March  81, 18991) 

BlSHTS  OV  UORTOAOOBS— Tazbs  OIT  U0STaAOaB>f 

1.  In  an  aotion  to  recover  taxes  assessed  to 
defendant  on  its  mortgage  interest,  but  which 

filaintiff,  as  owner,  paid  to  prevent  becoming  do- 
inquent,  the  validity  of  Uie  tax  was  questioned 
on  the  ground  that  the  description  of  the  mnrt- 
gaged  land  varied  from  that  contained  in  the 
mortgage.  The  mortgage,  dated  March  8,  1SS7, 
described  the  land  according  to  the  government 
survey.  The  land  had  afterwards  been  divided 
by  plaintiff  into  blocks  and  town  lota,  and  th« 
subsequent  aaaessment  described  the  land  aasucb 
blocks  and  lots.  It  was  agreed  that  the  land  as- 
sessed oonstltQted  the  identical  land  dusurilMd  is 

.'Uehesring  granted. 
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the  mortgage,  and  uo  more,  and  that  the  ai' 
sessmeDt  was  in  substantial  conformity  with 
the  statute,  and  in  proper  form  (or  the  osaeas- 
ment  of  a  mortgage  interest  in  town  lota.  Held, 
that  the  deacriiition  was  sufficient. 

2.  PoL  Code,  S  3627,  which  gives  the  owner 
of  the  property  ihe  privileg;e  of  deducting  the 
amount  of  the  taxes  so  paid  from  the  mort- 
gage, is  permissive,  and  not  mandatory,  and 
does  not  prohibit  an  action  to  recover  the  same. 

3.  Under  Pol.  Code,  U  3627,  3«28,  which  re- 
quired the  mortgage  to  be  assessed  to  the  per- 
son who  owned  k  on  the  first  Monday  of 
March,  where  defendant  owned  the  mortgage 
on  that  da^,  the  subsequent  assignment  thereof 
did  not  reheve  defendant  of  its  liability  for  the 
payment  of  the  taxes.  Hab&ison'  and  Patek- 
SON,  JJ.,  dissenting. 

4.  PoL  Code,  $8  1837,  2654,  reqnired  road 
taxes  and  special  school  taxes  to  be  levied  by 
the  supervisors,  and  to  appear  on  the  assess- 
ment book,  and  section  8789  made  such  book 
prima  facie  evidence  of  the  assessment,  and  of 
the  amount  of  unpaid  taxes,  and  of  the  fact  that 
all  the  forms  of  law  in  relation  to  the  assess- 
ment and  levy  had  been  complied  with.  Held, 
that  where  the  assessment  book,  in  due  form, 
was  in  evidence,  and  there  was  no  evidence 
tending  to  overcome  such  prima  facie  evidence, 
there  was  sufficient  proof  of  the  validity  of 
sndi  road  and  school  taxes. 

In  bank.  Appeal  from  snperior  court, 
Los  Aneeles  county;  Lucien  Shaw,  Judsre. 

Action  by  the  San  Gabriel  Valley  Land 
■&  Water  Company  aerainst  Witmer  Bros. 
Company  to  recover  taxes  paid  by  plain- 
tiff, but  which  had_  been  assessed  to  de- 
fendant. From  a  iudsrment  for  plaintiff 
and  an  order  refusing  a  new  trial  defend- 
ant appeals.  Judgment  and  order  af- 
fiiTned. 

Dooner  &  Burdett,  for  appellant.  /«</- 
son,  Hester  &  Russell,  for  respondent. 

Per  Curiam.  When  this  case  was 
pending  in  department,  an  opinion  was 
prepared  by  Commissioner  Vanclief. 
After  full  consideration  in  bank,  we  adopt 
that  opinion,  and  the  conclusion  ^  therein 
reached;  and  for  the  reasons  therein  given 
the  judgment  and  order  appealed  from 
are  aJOSimed.  The  said  opinion  is  as  fol- 
lows: 

"The  plaintiff  having  paid  the  taxes, 
amounting  to  $185.12,  assessed  to  the  de- 
fendant on  its  mortgage  interest  in  land, 
brought  this  action  in  a  iustiee's  court  to 
recover  the  sum  so  paid  from  the  defend- 
ant. The  cause  was  properly  transferred 
to-  the  snperior  eourt  for  trial,  and  judg- 
ment passed  for  plaintiff.  The  defendant 
appeals  from  the  .iudgment,  and  from  an 
order  denying  its  motion  for  a  new  trial. 
The  material  facts  found  bv  the  court  and 
stimilated  by  the  parties  are  as  follows: 
One  Sanborn,  being  the  owner  of  two  hun- 
dred and  forty  acres  of  land,  situate  in 
Los  Angeles  county,  mortgaged  the  same 
on  the  14th  day  of  March,  1887,  to  Hall 
and  Stilson  to  secure  the  payment  of 
$20,000,  and  the  mortgage  was  duly  re- 
corded. On  May  7,  1888,  Hall  and  Stilson 
assigned  the  mortgage  and  debt  thereby 
secured  to  the  defendant,  and  defendant 
continued  to  own  them  until  June  7.  1889, 
when  it  assigned  them  to  the  State  Loan 
&  Trust  Company,  a  corporation.  Before 
the  taxes  were  assessed  upon  the  land  or 
mortgage  for  the  year  1889,  the  plaintiff 
became  the  owner  of  the  land  subject  to 
the  mortgage,  and  divided  it  into  blocks 


and  lots.  Whll«  the  defendant  was  the 
owner  of  the  mortgage,  to-wit,  on  Marota 
4,  1889,  the  taxes  in  question  were  asseased 
to  defendant  on  its  mortgage  interest. 
On  July  24, 1889,  the  plaintiff,  as  successor 
in  interest  of  the  mortgagor,  paid  the 
mortgage  debt  in  full  to  the  State  Loan  & 
Trust  Company,  without  any  deduction 
or  provision  on  account  of  the  taxes  on 
the  mortgage  interest  assessed  to  defend- 
ant. On  December  19,  1889,  the  tax  col- 
lector demanded  the  taxes  ($186.12)  of  the 
defendant  by  sending  it  a  bill  for  the 
amount.  On  the  following  day  the  de- 
fendant inclosed  the  bill  in  a  letter  to  the 
plaintiff,  stating  that  it  (defendant)  had 
no  interest  in  the  mortgaged  premises. 
Thereupon  the  plaintiff  requested  the  de- 
fendant to  pay  the  taxes  assessed  to  it, 
but  defendant  refused,  and  failed  to  pay 
the  same  or  any  part  thereof.  On  Decem- 
ber 30,  1889,  the  plaintiff,  to  prevent  the 
taxes  from  becoming  delinquent,  and  to 
remove  the  lien  thereof  from  its  land,  paid 
them. 

"L  The  yalidity  of  the  tax  is  questioned 
upon  the  ground  that  the  description  of 
the  mortgacred  land  varies  essentially 
from  that  contained  in  the  mortgage. 
The  mortgage  describes  it  as  'the  north- 
west quarter,  and  the  west  half  of  the 
north-east  qnarter,  of  seetion  thirteen, 
(13,)  township  one  (1)  south,  of  range 
twelve  (12)  west,  of  the  San  Bernardino 
meridian,  containning  two  hundred  and 
forty  (240)  acres.'  As  the  land  had  been 
divided  by  plaintiff  into  blocks  and  town 
lots  before  the  assessment  of  the  taxes  for 
1889,  it  is  80  described  in  the  assessment 
book.  It  is  agreed,  however,  that  the 
blocks  and  lots  assessed  to  the  defendant 
constitnte  the  identical  land  described  in 
the  mortgage,  and  no  more;  and  that  the 
assessment  was  in  substantial  conformity 
with  the  requirements  of  section  3651  of 
the  Political  Code,  and  in  proper  form  for 
the  assessment  of  a  mortgage  interest  in 
town  lots.  As  the  taxes  were  paid  before 
thev  became  delinquent,  they  were  not 
increased  by  costs  of  advertisement  or 
sale  in  lots.  I  think  the  assessment  de- 
scribed the  mortgasred  land  in  accordance 
with  the  statute,  and  with  such  particu- 
larity and  certainty  as  to  afford  the  de- 
fendant the  means  of  identification,  and 
so  as  not  to  mislead  him.  This  was  suffi- 
cient.   Cooley.  Tax'n.  282-286. 

"2.  It  is  claimed  that  respondent's  ex- 
clusiye  remedy  was  to  deduct  the  amount 
of  the  taxes  from  the  mortgage  at  the 
time  of  payment,  on  the  basis  of  the  levy  of 
the  preceding  year,  in  pursuance  of  section 
3627 1  of  the  Political  Code.  _  But  the  stat- 
ute giving  that  privilege  is  permissive, 
and  not  mandatory,  in  its  terms.  It  has 
been  expressly  decided  by  the  circuity  court 
of  the  United  States  for  the  district  of 
California  that,  under  section  4,  art.  13,  of 
tbe  constitution  of  California  of  1879.  it  is 
the  duty  of  the  mortgagee,  and  not  of  the 
mortgagor,  to  pay  the  taxes  levied  on 
the  mortgage  interest;    that' the  constitn- 


1  S<'Ction  3627  provides  that  the  owner  of  the 
premisps  may  pay  the  taxes  Ipviod  on  <:hi>  Innd. 
and  such  pnyment  shall  constitute  a  payment 
on  the  mortgage  debt. 
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tlon  and  statute  give  the  mortgager  the 
right  to  pay  the  tax,  and  deduct  It  frum 
the  debt;  but  that  he  is  not  bound  to  do 
BO :  and  that  If  the  mortgagee  dispute  the 
tax,  and  decline  to  allow  it,  and  the 
whole  mortgage  debt  is  paid  by  the  mort- 
gagor, without  deduction  of  the  tax,  the 
mortgagor,  it  afterwards  compelled  to 
pay  it  to  relieve  his  property  of  the  lien, 
may  recover  the  amount  paid  from  the 
mortgagee,  whose  debt  it  is.  BIythe  v. 
Luning,  7  Sawy.  506.  507, 14  Fed.  Rep.  281. 
The  principle  of  this  decision  Is  in  accord- 
ance with  the  well-settled  rule,  that 
'  where  the  plaintiff,  either  by  compulsion 
of  law,  or  to  relieve  hiniself  from  liability, 
or  to  save  himself  from  damage,  has  paid 
money,  not  officiously,  which  the  defend- 
ant ought  to  have  paid,  u  count  in  as- 
ivmpf>it  for  money  paid  will  be  supported.' 
Bailey  v.  Bussing,  28  Conn.  4«2;  Exall  v 
Partridge,  8  Term  R.  310.  In  such  case, 
'the  law  implies  a  request  on  the  defend- 
tuit's  part,  and  a  promise  to  repay,  and 
the  plaintiff  has  the  ^ame  right  of  action 
as  if  be  had  paid  the  money  at  the  defend- 
ant's express  request.'  Nichols  v.  Buclt- 
uam,  117  Mass.  491;  Nutter  v.  Seyden- 
strlclier,  11  W.  Va.  535.  The  right  of  con- 
tribution or  reimbursement  for  money 
necessarily  paid  for  another's  benefit  does 
not  necessarily  depend  upon  contract, 
but  may  arise  from  the  equity  of  the  case. 
Freem.  Co-Ten.  §  322.  See,  also.  Hay  v. 
Hill,  65  Cal.  383,  4  Pac.  Rep.  378. 

"3.  It  is  also  insisted  that  there  is  no 
proof  of  the  validity  of  the  'road-tax'  or 
of  the  'special  school-tax'  which  were  in- 
cluded in  the  sum  sued  for.  Each  of  these 
is  required  to  be  levied  by  the  supervisors 
and  to  appear  upon  the  assessment  book, 
(Pol.  Code,  §§  1837,  2654;)  and  the  assess- 
ment book  itself  is  prima  facte  evidence, 
not  only  of  the  assessment  and  of  tho 
amount  of  the  unpaid  taxes,  but  also  of 
the  fact  that  all  the  forms  of  law  in  rela- 
tion to  the  assessment  and  lew  have  been 
complied  with.  (Pol.  Code.  §  3789;  Modoc 
Co.  V.  Churchill,  75  Cal.  172,  16  Pac.  Rep. 
771.)  The  assessment  book  in  due  form 
was  in  evidence,  and  there  was_  no  evi- 
dence tending  to  overcome  the  prima  facie 
case  proved  bv  it. 

"(4)  It  is  further  claimed  that  the  lia- 
bility of  the  defendant  to  pay  the  tax  was 
discharged  bv  his  assiernment  of  the  mort- 
gage before  the  levy  of  the  tax.  But  the 
law  required  the  mortgage  to  be  assessed 
to  the  person  who  owned  it  on  the  first 
Monday  of  March,  (Pol.  Code,  §§  3627, 
3H'2S;)  and  such  person  could  not  escape 
the  otillgation  to  pay  the  tax  by  mere  as- 
Hignment  of  the  mortgage.  The  personal 
obligation  to  pay  taxes  does  not  depend 
npun  tlie«"ontinued  ownership uf  the  prop- 
erty assessed  until  after  the  levy  of  the 
tax.  or  until  the  time  for  payment  ar- 
rives I  think  the  judgment  and  order 
should  be  affirmed. 

"We concur:  Belcbbb,  C;  Fitzobrald, 
C." 

BATtrasos.  J.,  (dissenting.)  1.  Although 
the  interest  in  the  land  represented  by  the 
mortgage  was  assessed  as  of  the  first 
Monday  of  March,  ISSO.and  the  tax  which 


was  afterwards  levied  upon  that  Interest 
became  by  relation  a  lien  upon  the  land 
as  of  that  date,  yet  until  the  tax  was 
levied  there  was  no  liability  or  obligation 
for  its  payment  created  against  either  the 
property  or  its  owner.  This  tax  was 
levied  on  the  first  Monday  in  October  of 
that  year,  (Pol.  Code,  §  3714;)  but  prior 
to  that  date  the  plaintiff  had  paid  the 
mortgage  debt  and  caused  the  mortgage 
to  be  canceled.  The  constitution,  (article 
13,  §4,)  and  the  statute  passed  in  pursu- 
ance thereof,  (Pol.  Code,  $3627,)  authorlE- 
Ing  the  assessment  of  a  tax  upon  the 
mortgage,  provide  that,  "If  the  owner  of 
the  property  shall  pay  the  tax  so  levied 
on  such  security.  It  shall  constitute  a  pay- 
ment thereon,  and  to  the  extent  of  such 
payment  a  free  discharge  thereof;  provid- 
ed that,  if  any  such  security  or  indebted- 
ness shall  be  paid  by  any  such  debtor  or 
debtors  after  assessment  and  before  the 
tax  levy,  the  amount  of  such  levy  may 
likewise  be  retained  by  auch  debtor  or 
debtors,  and  shall  be  computed  according 
to  the  tax  '.evy  for  the  preceding  year.* 
There  is  no  provision  In  the  constitution 
or  statute  which  gives  to  the  mortgagor 
the  right  to  be  reimbursed  for  this  pay- 
ment in  any  other  mode,  and  under  the 
familiar  rule  that,  when  the  right  and  the 
remedy  are  purely  statutory,  the  remedy 
provided  by  the  statute  Is  the  only  mode 
of  preserving  the  right,  if  the  plaintiff 
would  Insist  upon  this  right  he  should 
have  deducted  tho  amount  of  the  tax  from 
the  debt  at  the  time  that  he  paid  the  debt. 
In  the  absence  of  the  constitutional  pro- 
vision there  would  be  no  obligation  upon 
the  mortgagee,  as  between  him  and  the 
owner  of  the  land,  to  pay  the  tax  upon 
the  mortgage,  and  the  owner  of  the  land 
would  not  be  able  to  compel  such  pay- 
ment by  him.  The  obligation  created  by 
Such  tax  exists  only  in  favor  of  the  state, 
and  the  tax  is  a  charge  upon  the  property 
against  which  It  is  assessed,  and  not  a 
personal  obligation  against  the  mort- 
gagor. With  the  exception  of  poll-taxes, 
taxes  are  always  levied  upon  property, 
and  not  against  individuals,  and  the  mort- 
gage tax  is  a  tax  upon  the  security,  and 
not  against  the  mortgagee.  The  mort- 
gage is  made  by  the  constitution  "an  in- 
terest in  the  property  affected  thereby," 
and  the  entire  tax  against  the  property  is 
divided  between  the  mortgagee  and  the 
owner.  The  provision  that  the  value  of 
the  security  shall  be  assessed  and  taxed 
to  the  "owner  thereof  creates  no  differ- 
ent obligation  upon  the  mortgagee  from 
that  which  is  created  upon  the  owner  of 
the  property  by  the  provision  requiring 
the  value  of  the  property  to  be  taxed  to 
the  "owner  of  the  property."  Tho  tax  is 
not  a  debt,  and  thei-e  is  no  personal  obli- 
gation created  by  it.  It  is  a  burden  im- 
posed by  the  state  upon  property  within 
its  limits;  but  that  burden  is  a  charge 
against  the  property,  and  not  against  the 
individuals  who  own  the  property,  and 
follows  the  property  through  all  changes 
In  its  ownership,  and  is  eventually  paid 
by  the  individual  whole  the  owner  when 
the  tax  la  collected.  "A  debt  is  a  sum  of 
money  due  by  contract,  express  or  im- 
plied.   A  tax  is  a  charge  upon  persons  or- 
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(troperty  to  raise  money  for  public  pur- 
poses; It  Ih  not  founded  upon  contract;  It 
does  not  establish  tbe  relation  ot  debtor 
and  creditor  between  tbe  tax-payer  and 
tbe  state;  It  does  nut  draw  interest;  it  is 
not  tbe  subject  ol  attacbmcnt,  and  it  is 
not  liabie  to  set-off.  It  owes  its  existence 
to  the  action  of  tbe  leKislatlve  power,  and 
'does  not  depend  for  Us  validity  or  enforce- 
ment upon  tbe  individual  asHent  of  the 
tax-ptiyer.  ItoperateaynynWtura."  Perry 
T.  Washburn,  20  Cal.  350.  Nor  Is  its  char- 
-acter  affected  by  the  tact  thut  the  statute 
authorizes  a  personal  action  to  be  brought 
for  its  recovery.  Such  procedure  is  merely 
tbe  statutory  method  prumcribed  for  Its 
collection,  and  does  not  create  a  debt  or 
personal  obligation  iigalnstthH  Individual 
to  whom  it  is  asHessed.  Meriwether  v. 
Garrett,  102  U.  S.  514.  In  the  absence  of 
statutory  authority,  an  action  for  the  re- 
covery of  a  tax  cannot  be  maintained; 
(City  of  Camden  v.  Allen,  26  N.  J.  Law, 
3il8;)  whereas,  if  the   tax  was  a   debt  or 

gersonal  obligation,  its  collection  could 
e  enforced  by  suit  without  statutory  au- 
thority. See,  also.  City  of  A  ugusta  v.  North, 
57  Me.  392;  Shaw  v.  Peckett.  26Vt.  482; 
Peirce  ▼.  City  of  Boston,  3  Mete.  (Mass. )  620. 
2.  The  taxes  levied  against  the  property 
are  divided  between  the  mortgagee  and 
tbe  owner,  and  become  a  lien  upon  both 
tbe  land  and  the  security  aa  ot  tbe  first 
Monday  in  March,  and  remain  a  lien  there- 
on until  paid.  It  tbe  owner  of  the  land 
parts  with  the  property  during  that  period, 
be  Is  exonerated  from  any  liability  to  the 
state  for  the  payment  of  this  tax,  and  the 
Individual  who  is  tbe  owner  ot  the  land 
when  tbe  tax  becomes  payable  must  dis- 
charge tbe  lien,  if  be  would  save  it  from 
sale  by  the  collector.  The  purchaser  may 
pretect  himself  against  this  Ifen  by  proper 
covenants  in  the  deed  from  hisgrautor,  as 
be  would  against  any  other  lien  or  incum- 
brance; but,  it  his  conveyance  is  a  naked 
qnitdaim,  he  cannot  cnll  upon  his  vendor 
for  remuneration  for  the  amount  of  the 
tax  BO  paid,  any  more  than  for  the  pa.v- 
ment  of  any  other  Incumbrance  which 
was  not  a  personal  obligation  against  the 
vendor.  The  tax  against  the  mortgage  Is 
In  all  respects  identical  In  character  with 
the  tax  against  the  land.  It  Is  levied  and 
assessed  in  the  same  manner  and  at  tlie 
same  time,  Is  a  lien  upon  the  same  proper- 
ty, and  collected  by  the  same  means.  The 
same  results,  therefore,  must  follow  the 
transfer  ot  the  security  as  follow  the  trans- 
fer of  the  land.  The  vendor  is  thereby  ab- 
solved from  all  obligations  for  the  tax 
prnvloualy  levied  thereon,  and  when  the 
tax  is  payable  it  must  be  paid  by  the  indi- 
vidual who  is  at  tbe  time  the  owner  ot  the 
security.  By  the  transfer,  all  relations  be- 
tween the  mortgagee  and  the  owner  of  the 
land  terminate,  and  the  assignee  of  the 
mortgage  is  substituted  In  the  place  of  the 
mortgagee,  with  all  the  rights  andol)liga- 
tions  previously  resting  upon  the  mort- 
gagee. The  provision  in  tbe  constitution 
that  "tbe  taxes  so  levied  may  be  paid  by 
eitherparty  to  such  security"  refers  to  this 
assignee,  and  not  tu  the  original  mort- 
gagee. Itis  oniythe"owner''ottbe8ecuri- 
ty  that  Is  permitted  to  pay  tbe  tax  levied 
upon  tbe  property,  and  have  tbe  amount 


BO  paid  become  a  part  of  the  debt  secured, 
but,  if  the  original  mortgagee  to  whom 
the  mortgage  has  been  assessed  has  as- 
signed tbe  mortgage,  be  is  not  the  "own- 
er" of  the  security,  or  of  any  debt  to  be 
increased  by  the  payment  of  such  tax,  and 
consequently  is  not  the  "party"  to  the  se- 
curity referred  to  in  the  above  provision 
of  the  constitution.  For  tbe  same  reasons 
the  provision  in  tbe  constitution  that  a 
payment  by  the  owner  of  the  ijroperty  of 
the  tux  levied  on  the  security  shall  consti- 
tute a  payment  thereon,  and  to  the  extent 
of  such  payment  a  full  discharge  thereof, 
is  applicable  only  to  tbe  bolder  ot  tbe 
mortgage  in  cafe  ot  an  assignment,  and 
not  to  the  original  mortgagee.  Conse- 
quently, It  such  payment,  be  made  by  the 
owner  of  the  property  after  assessment 
and  before  the  tax  levy,  bta  right  to  reim- 
bursement can  be  enforced  only  against 
the  holder  of  the  mortgage,  and  not 
against  the  original  mortgagee,  and  only 
in  the  mode  pointed  out  in  tbe  constitu- 
tion. 

3.  If  it  can  be  maintained  that,  by  vir- 
tue ot  bis  relations  to  the  land,  there  was 
an  Implied  obligation  upon  the  mortgagee 
to  discharge  the  lien  thereon  created  b.v 
tbe  tax  upon  his  security,  that  obligation 
by  the  transfer  of  the  security  became  only 
a  secondary  obligation  upon  bim.  The 
primary  obligation  tor  tbe  tax  is  upon  the 
security  itself,  and  the  owner  of  that  se- 
curity Is  the  individual  to  whom  the  own- 
er of  the  land  must  look  primarily  for  the 
discharge  ot  the  lien.  The  constitution 
refers  to  him  alone,  and  the  provision 
that.  It  the  debtor  pays  tbe  indebtedness 
"after  assessment  and  before  thetax  levy," 
the  amount  of  the  tax  may  be  "retained" 
by  bim.  Implies  that  he  mast  "retain"  it 
from  the  bolder  ot  the  security,  or  lose 
the  right  to  proceed  against  any  other  per- 
son for  reimbursement.  Tbe  owner  ot  the 
land,  having  in  his  custody  this  fund — the 
mortgage  debt — out  of  which  to  discharge 
the  lien  of  the  tax,  must,  in  equity,  apply 
it  to  that  purpose,  or  lose  any  right  he 
may  bave  to  resort  to  other  securities. 
Tbe  most  favorable  position  which  the 
owner  can  claim  that  the  original  mort- 
gagee holds  towards  him  in  reference  to 
this  mortgage  tax  Is  that  he  is  undersome 
obligation  to  ultimately  discharge  this 
lien,  but  this  is  only  tbe  position  ot  a  sure- 
t.y,  and  as  a  surety  he  is  entitled  to  have 
this  fund  applied  to  tbe  payment  ot  the 
tax,  or  be  discharged  therefrom.  Civil 
Code,  §§  2840,2849.  The  payment  by  tbe 
plaintiff  of  the  mortgage  debt,  without 
making  any  deduction  for  the  mortgage 
tax,  was  a  voluntary  surrender  by  hlra  ot 
a  security  which  he  held  for  the  purpose 
of  protecting  himself  and  his  property 
against  the  burden  ot  the  tax,  and  such 
payment  must  be  regarded  as  a  release  by 
him  ot  any  liability  which  he  would  claim 
against  tbe  defendant.  In  Blythe  v.  Lun- 
ing,7  Sawy. 506.14  Fed. Hep.  281.  tbe  mort- 
gagor sought  to  avail  himself  ot  the  very 
remedy  pointed  out  by  the  constitution, 
by  deducting  the  estimated  amount  of  the 
mortgage  tax,  but  the  mortgagee  refused 
to  cancel  the  mortgage,  except  upon  pay- 
ment of  the  full  amount  ot  tbe  mortgage 
debt.    In  that  case  tbe  mortgagor  and 
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moTtgBgeo  -were  the  respective  owners  of 
the  land  and  of  the  secuiity  at  the  time  ot 
the  asHeosraent,  an  well  as  at  the  tiice  of 
the  payment,  and  there  was  no  question 
presented  Involving  the  riRht  or  liability 
ol  any  other  person  than  the  mortgaRor 
and  mortKngee,  and  the  court  held  that 
the  payment  of  the  tax  by  the  mortRngor, 
under  the  circnnistances  of  that  case,  v?as 
mode  under  duress,  and  could  Vie  recov- 
ered in  an  action  therefor.  In  my  opin- 
ion, the  judgment  and  order  should  be  re- 
versed. 

Paterbon,  J.    I    concur  lu  the  views 
expressed  by  Haeuibon,  J. 


(M  Cal.  2ES) 

Peoplb  V.  Dixon.    (No.  20,880.) 

(Supreme  Court  of  California.    April  1, 1898. ; 

EviDBNCB    or    Conspirators  —  Declarations  — 

CkOSS-EXAMINATION— STRIKIStt  OOT  ANSWER. 

1.  Wbere,  in  a  trial  for  horse  stealing,  D. 
and  S.  were  Jointly  charged  with  defendant,  and 
a  witness  testided  to  facts  showing  a  conspiracy 
between  these  parties,  a  statement  made  by  D., 
as  a  «x>-coiispirator,  before  the  commission  of  the 
crime  waa  complete.  In  the  absence  of  defendant, 
was  properly  admitted  in  evidence  acalnst  d»- 
fendant. 

2.  The  rule  that,  where  no  objection  Is  made 
to  an  interrogatory,  a  motion  to  strike  out  the 
answer  will  not  be  entertained,  does  not  apply 
where  the  answer  Is  not  responsive  to  the  ques- 
tion put  to  the  witness. 

3.  A  witness  cannot  testify  to  the  acts  and 
declarations  of  third  parties  (in  the  absence  of 
defendant,  and  unauthorised  by  hbn)  in  attempt- 
ing to  influence  the  witness  to  leave  the  oountry 
■»  as  to  avoid  testifying  in  the  case. 

4.  Where  it  was  attempted  to  show  by  such 
witnens  that  he  was  induced  to  leave  home  to 
avoid  testifying,  defendant  had  a  right  to  ask 
him,  on  crosa-oxamination,  if  the  true  reason 
why  he  left  home  at  that  time  was  not  on  ac- 
count of  his  fatber. 

6.  Such  witness,  together  with  several  as- 
sociates of  defendant,  were,  several  weelis  sub- 
sequent to  the  alleged  larceny,  arrested  for  horse 
stealing  in  Oregon,  and  defendant  exerted  him- 
self to  secure  the  liberty  of  the  witness.  Held, 
tbat  declarations  of  defendant  concerning  his  de- 
termination to  release  such  witness,  and  oon- 
oemir;  bis  arrangements  to  break  into  jail  for 
that  Durpose,  were  not  admissible,  being  too  re- 
mote." 

In  bank.  Appeal  from  superior  court, 
Lassen  county ;    W.  T.  Masten,  Judge. 

Ellery  DIxun  was  convicted  ot  grand 
larceny,  and  appeals.     Reversed, 

A.  L.  Shinn,  H.  P.  Clement,  and  CVarir  A 
Jones,  for  appellant.  Atty.  Gen.  Hurt,  for 
the  People. 

Hahcuttk,  J.  Defendant  was  convicted 
of  the  crime  of  grand  larceny,  and  appeals 
from  the  judgment  upon  a  bill  of  excep- 
tions. Counsel  for  appellant  relies  upon 
many  allegeO  errors  of  law  committed  by 
the  trial  court  for  a  reversal  ot  the  Jndi;- 
ment.  The  assignments  of  error,  based 
upon  the  orders  of  the  court  refusing  to 
set  aside  the  information,  resetting  the 
case  for  trial,  and  denying  the  application 
for  a  continuance,  are  not  well  taken. 
The  court  committed  no  error  In  admit- 
ting the  evidence  of  the  witness  Buck- 
master  as  to  the  statement  of  Otis  Dixon, 
made  in  the  absence  of  the  defendant. 
Otis  DIzon  waa  Jointly  charged  with  tbe 


defendant  and  one  Arthur  Sylvester  with 
the  crime  of  grand  larceny  in  stealing  the 
horses  described  in  the  information.  The 
witness  bad  already  testified  to  facts 
tending  to  show  a  conspiracy  between 
these  parties,  and  bis  subsequent  testi- 
mony pointed  in  the  same  direction.  Tbe 
evidence  of  conspiracy  was  sufficient  to 
go  to  the  ]ury,  and,  the  commission  of  tbe 
crime  not  yet  being  complete,  any  state- 
ment of  a  co-conspirator  was  admissible 
asrainst  the  defendant.  In  People  v. 
Geiger,  49  Cal.  649,  tills  court  said:  "We 
think  there  was  sntficlent  evidence  of  tbe 
conspiracy  between  Alexander  and  tbe 
defendant  to  Justify  the  court  In  admit- 
ting in  evidence  the  declarations  of  tbe 
former,  made  previous  to  the  alleged  kill- 
ing. The  question  of  conspiracy  was  then 
submitted  to  the  Jury  with  Instrucfion 
to  disregard  the  declarations  of  Alex- 
ander unless  the  conspiracy  was  satis- 
factorily proved.  This  was  tbe  proper 
practice.*  See,  also.  People  v.  Collins,  64 
Cal.  295;  People  v.  Bentley,  76  Cal.  409. 17 
Pac.  Bep.  436.  Otis  Qoodlow  testlfleo 
that  Joshua  Buckmaster  and  Henry 
Goodlow  arrived  at  the  ranch  of  witness' 
father  in  Oregon.  The  next  morning  be 
(the  witness)  went  out  into  the  fielii,  and 
saw  the  horses  alleged  by  this  informa- 
tion to  have  been  stolen.  "Question. 
What  did  you  do?  You  drove  theiu  up 
Answer  Yes,  sir;  and  I  asked  'Josh 
whose  horses  tbem  was,  and  he  said  they 
were  Rllery  Dixon's,"  Counsel  for  appel- 
lant made  no  objection  to  the  question, 
but  moved  to  strike  out  the  answer  as  in- 
competent and  hearsay,  which  motion  the 
court  denied.  This  ruling  was  error. 
Bnckmaster's  statements  to  the  witness 
could  not  be  admitted  In  evidence  against 
the  defendant,  Dixon.  It  has  been  decided 
by  this  court  that,  where  no  objection  is 
made  to  an  Interrogatory,  a  motion  to 
strike  out  the  answer  comes  too  late. 
People  V.  Long,  43  Cal.  446;  People  T. 
Hamario,  K4  Cal. 485,  24  Pac.  Rep.  283.  The 
rule  is  a  stsiutary  one,  and  should  he  up- 
held unless  good  cause  to  tlie  contrary 
appears.  In  this  case  the  reason  ot  tlie 
rule  is  not  present,  and  appellant  should 
have  the  benefit  of  its  exception.  Tbe  an- 
swer of  the  witness  was  not  responsive  to 
the  question  addressed  to  blm,  and  for 
that  reason  the  principle  laid  down  In  the 
foregoing  cases  has  no  appllration.  It 
WHS  attempted  to  be  shown  liy  tbe  evi- 
dence of  the  witness  Uoodlow  that  tbe 
defendant  Uixon  and  Otis  and  Ira  Dixon 
persuaded  and  induced  him  to  leave  that 
section  of  the  state.  It  was  shown  by  th9 
witness  that  Ira  Dixon  and  one  Sylvester 
each  gave  him  money,  presumably  to  be 
used  In  leaving  the  country.  This  charac- 
ter of  evidence,  to  the  extent  that  it 
showed  tbe  acts  and  declarations  of  tbe 
defendant,  was  admissible,  but  as  to  any 
evidence  of  acts  or  deciaratiuns  oi  third 
parties  in  attempting  to  influence  the  wit- 
ness, not  in  the  presence  of  the  defend- 
ant, and  nnautborlKud  by  blm,  it  was 
error  to  odrait  it.  Upon  cross-examina- 
tion the  witness  was  asked  "It  the  reason 
why  he  left  home  that  time  was  not  on  ac- 
count of  bis  father. "  An  objection  was 
sustained  to  tbe  questJon,  which  ruling  is 
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«rror.  If  tt  was  proper  to  show,  by  tbe 
examination  of  the  wltneas  in  chief,  that 
tbe  defeodaat  Induced  him  to  leave  the 
country  for  the  purpose  of  escapinK  the 
effect  of  blB  evidence  as  a  witueas  at  the 
trial,  then  the  Question  asked  by  the  de- 
fense was  in  tbe  direct  line  of  cross-ex- 
amination as  tending  to  neatralize  and 
dissipate  the  effect  of  the  previous  testi- 
mony of  the  witness  as  to  the  cause  of  his 
absence.  Borne  weeks  subsequent  to  tbe 
date  of  the  alleged  larceny  charged  in  the 
Information,  "Josh"  Buclsmaster,  Arthur 
Sylvester,  a  half-brother  of  defendant, 
and  others  were  arrested  In  Oreson  for 
stealing  horses  there,  and  while  in  confine- 
ment, ponding  examination  and  trial,  the 
defendant,  Dixon,  earnestly  exerted  bim- 
self  in  various  ways  in  attempting  to  se- 
cure Bnckmastcr's  liberty.  IJnder  objec- 
tion of  defendant  his  statements  to  vari- 
ous persons,  made  at  that  time,  "that  be 
bad  promised  a  party  one  thousand  dol- 
lars to  release  'Josh  '  from  juil:"  "that  he 
had  made  arrangements  to  break  Into  the 
Jail  and  get  him  away:"  and  much  more 
to  tbe  same  effect. — were  offered  in  evi- 
dence. This  character  of  evidence  placed 
the  defendant  In  a  bad  light,  and  tended 
strongly  to  prejudice  the  minds  of  the 
Jnrors  against  him;  but  it  appears  to  be 
entirely  too  remote  to  be  admitted  in  tbe 
case.  It  Is  only  upon  the  conjecture  that 
bis  deep  interest  in  the  escape  of  Buck- 
master  from  prison  was  owing  to  his  fear 
that  the  prisoner  might  reveal  bis  (defend- 
ant's) previous  criminal  history  that  the 
evidence  could  be  In  any  manner  adml.ssi- 
ble.  It  could  as  readily  bo  conjectured 
tbat  his  conduct  was  attributable  to  the 
nnwise  and  unscrupulous  zeul  of  an  over- 
zealous  friend,  or  that  his  contemplated 
assistance  to  Buckmaster  was  occasioned 
by  his  desire  thereby  to  indirectly  assist 
bis  brother,  who  at  that  time  was 
charged  with  the  same  crime.  The  evi- 
dence was  damaging  to  defendant,  and 
in  its  nature  so  remote  and  conjectural 
that  the  objection  to  its  admission  before 
the  jnry  should  have  been  sustained. 
Daring  one  of  those  conversations  to 
which  allusion  has  just  been  made,  a  wit- 
ness testified  iliiit  he  asked  the  defendant 
"if  he  did  have  anything  to  do  with  that 
Iiotse-stealing  business  or  handling  of  the 
horses."  "He  said  he  did,  and  I  asked 
him  why  it  was  he  did  It,  and  he  said, 
'  Well,  he  had  been  rnnning  a  real-estate 
office  in  Bieber,  and  tbat  he  had  been 
running  behind,  and  was  in  debt  some, 
and  was  superintendent  of  a  Sunday 
school,  and  that  nobody  would  suspicion 
bim,  and  that  was  just  as  good  a  way  to 
make  money  as  he  knew  of.' "  These 
statements  of  the  defendant  to  tbe  wit- 
ness, if  1  hey  referred  to  the  "horse-steal- 
ing bnslness"  for  which  Buckmaster  was 
then  in  jail,  were  clearly  incompetent.  II 
the  questions  and  answerH  referred  to  a 
general  scheme  or  plan  of  horse  stealing, 
or  to  horse  stealing  as  a  business,  then 
the  evidence  was  properly  admitted.  The 
record  is  not  clear  as  to  the  exact  connec- 
tion in  which  the  statements  were  made, 
although  it  does  appear  that  at  this  time 
the  public  bad  no  Information  as  to  tbe 
larceny   of  tbe   horses  involved    in   tbe 


cbarge  against  defendant,  and  STflo  tbe 
owner  thereof  did  not  at  tbat  time  know 
that  his  horses  were  stolen. 

We  see  no  error  in  tbe  instructions  of 
the  court.  One  of  the  charges  given  to 
the  jury  atthe  requestof  thepeoplelsln  the 
nature  of  a  hypothetical  question, embrac- 
ing practically  tbe  prosecution's  theory 
of  the  case.  It  includes  a  large  portion  of 
the  evidence,  and  is  necessarily  long 
drawn  out,  and  somewhat  obscure  and 
uusatislactory.  Wliile  we  cannot  say 
that  it  is  erroneous,  the  practice  of  giving 
such  instrnctions  is  not  to  be  commended. 
It  is  not  calculated  to  enlighten  the  jury 
upon  the  law  which  should  galde  them  In 
their  deliberations  In  the  iury-rooni,  and 
as  a  general  rule  such  instructions  furnish 
ample  grounds  for  the  reversal  ol  judg- 
ments In  criminal  cases.  I«t  tbe  judg- 
ment be  reversed,  and  tbe  cause  remanded 
(or  a  new  trial. 

We    concur:    MoFari.and,    J.:   Sbakp^ 

BTRIN,    J.;    PaTBBSON,    J.;    HABUISON,    J. 

liB  Havrn,  J 

M  Cal.  2tT 

QooDi.BTT  V  St.  Ei.mo  Ixvbbtmbnt  Co. 

et  al.    (No.  14,427.1 
(Supreme  Cowrt  of  Coii/omia.    April  3, 18IKL) 

MORTOAGES  —  rOREOLOBX-'RE — DeFICIENOT       JcOO- 

MENT— Associations. 
1.  In  a  suit  to  foreclose  a  mortgaije  of  land, 
given  to  secure  notes  of  an  association  for  tbe 
purchase  money  of  such  laud,  the  uomplaint  in 
the  caption  named  tbe  association  and  tbe  Indi- 
vidual members  as  defendants,  and  process  was 
served  respectively  on  the  association  and  on  each 
of  its  members,  and  a  general  appearance  was 
entered  by  each.  The  complaint  did  not  clearly 
indicate  whether  proceedings  were  intended 
merely  against  the  association  or  against  its 
members  personally,  and  it  concluded  with  the 
prayer  "that  plaintiff  have  Judgment  against  the 

g arsons  persoup.Uy  liablefor  said  debtfor  anyde- 
cionc;  that  may  remain  after  such  sale. "  The 
answers  of  defendants  admitted  tbe  genuineness 
and  due  execution  of  the  articles  of  association, 
and  did  not  deny  the  existence  of  the  partner- 
ship relationship  amon<;them.  Held,  tbat  plain- 
tiff was  entitled  to  a  deficiency  Judgment  against 
those  persons  who  were  moinbers  of  such  asso- 
ciation at  the  date  of  the  execution  of  the  notes 
in  suit. 

a.  WTicre  the  decree  and  pleadings  do  not 
clearly  show  who  were  the  members  of  the  asso- 
ciation when  such  obligation  was  incurred,  the 
court  will  not  modify  the  decree,  but  remand 
tlie  cause  for  further  proueedings. 

8.  A^  plaintiff  in  a  foreclosure  suit  does  not, 
by  causing  a  sale  under  the  decree  of  foreclosure 
before  taliing  an  appeal,  thereby  waive  his 
right  to  appeal  from  that  part  of  the  decree  fix- 
ing personal  liability  for  a  deficiency  of  proceeds 
of  such  sale. 

Jn  bank.  Appeal  from  superior  court, 
San  Bernardiuo  county;  C.  W.C.Roweli., 
Judge. 

Suit  by  J.  B.  Goodlett  against  the  St. 
Elino  Investment  Company  and  others, as 
partners,  for  foreclosure  of  mortgage  of 
lands  given  to  secure  notes  issued  in  re- 
spect of  a  sale  of  such  lands.  The  decree 
ordering  foreclosure  and  sale  thereunder 
further  ordered,  in  event  of  a  detlcleucy, 
that  judgment  be  docketed  against  the  St. 
Elmo  Investment  Company  for  that 
amount.  Against  this  order  plaintiff  ai>- 
peala.    Keversed. 
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Byron  Waters,  for  appellant,  Barclay, 
Wilson  &  Carpenter,  Willis  A  Cole,  Samuel 
Minor,  and  Fredii'k  Jk  Sose,  tor  respond- 
ents. 

Beatty,  C.  J.  This  Is  a  salt  to  foreclose 
a  mortgagM.  The  cause  was  tried  In  the 
superior  court  without  a  Jury,  and  flnd- 
ings  expressly  waived  by  the  parties.  The 
court  made  nnd  entered  a  decree  In  favor 
of  the  plaintlH.  adjudging,  among  other 
things,  "that  there  is  due  to  plaintirf  up- 
on the  mortgage  debt  mentioned  in  the 
complaint,  and  still  remains  unpaid,  the 
sura  of  f  12,68:^.07  in  gold  coin  of  the  United 
States,  for  principal  and  Interest  of  said 
del)t,  together  with  the  sum  of  f  634.15,  at- 
torneys' fees,  fixed  by  the  conrt,  aggregat- 
ing a  total  sum  of  f  18.307.22  due  and  un- 
paid to  plaintiff  upon  said  notes  and 
mortgage,  and  that  the  defendant  the  St. 
Elmo  Investment  Company,  an  associa- 
tion composed  of  Robert  N.  C.  Wilson, 
Charles  B.  Bedick,  A.  M.  Thornton,  F.  H. 
Liowell,  and  Samuel  Merrill,  and  transact- 
ing business  under  said  name  as  St.  Elmo 
Investment  Company  as  a  common  name, 
is  personally  liable  therefor,  and  for  all  of 
the  said  debt,  to-wit,  the  sum  of  f  13,807.22. 
It  is  further  ordered  and  adjudged  that 
the  her«1narter  described  property  be  sold 
according  to  law,  and  that  the  proceeds 
of  such  sale  be  applied  to  the  payment 
of  the  cost  of  this  action  incurred  by  plain- 
tiff, taxed  at  JS0.71,  and  to  the  payment 
of  the  expenses  of  such  sale,  and  to  the 
payment  to  plaintiff  of  the  said  sum  of 
f  13,307.22  so  adjudged  to  be  due  as  above 
stated,  and  that  any  overplus  of  said  pro- 
ceeds which  may  remain  after  such  appli- 
cation be  paid  to  the  defendant  the  St. 
Elmo  Investment  Company.  Upon  the 
other  bund,  if  such  proceeds  of  such  sale 
are  Insufficient  to  pay  all  of  said  sums, 
that,  upon  the  returu  of  the  execution 
herein  showing  such  Insufllclency,  that 
the  clerk  of  this  court  docket  a  judgment 
in  favor  of  plaintiff  and  against  the  said 
association  defendant  the  St.  Elmo  Invest- 
ment Company  for  the  amount  of  such  de- 
ficiency. "  From  this  judgment  the  plain- 
tiff appeals,  claiming  that  it  is  erroneous 
on  Its  face  In  not  ordering  the  deflciency 
Judgment  to  be  docketed  against  the  in- 
dividuals composing  the  St.  Elmo  Invest- 
ment Company,  as  well  as  against  the  as- 
sociation itself,  and  asking  that  thedecree 
be  modified  so  as  to  grant  that  relief. 

The  record  upon  which  the  appeal  is  pre- 
sented consists  of  the  amended  complaint 
of  the  plaintiff,  the  demurrers  and  an- 
swers of  the  several  defendants,  and  the 
decree,  without  any  hill  of  exceptions. 
The  judgment,  therefore,  cannot  be  held 
erroneous  unless  it  conflicts  with  or  falls 
short  of  the  uncontradicted  allegations  of 
the  complaint,  or  is  self-contradictory. 
We  see  nothing  in  the  judgment,  consid- 
ered by  itself,  and  without  referenceto  the 
pleadings,  that  Is  erroneous.  Itis  evident- 
ly based— as  regards  the  dellciency — upon 
section  38S  of  the  Code  of  Civil  Procedure, 
but  tlie  contention  of  appellant  that  nei- 
ther that  section  nor  section  414  has  any 
application  to  an  action  to  foreclose  a 
mortgage  is  not  sustained  by  the  decision 
which  he  cites, — Bowen  v.  May,  12  Cal. 


8S1.  There  was  no  qoesHon  In  that  cas» 
as  to  the  proper  form  of  a  deficiency  judg- 
ment against  the  parties  personally  liable 
for  the  secured  debt,  and  we  see  nu  reason 
why.  It  an  association  of  persons  trans- 
acting business  under  a  common  Dame 
contracts  a  debt  which  is  secured  by  the 
mortgage  of  one  or  more  of  the  associates 
or  of  a  third  person,  the  mortgagee  in 
bis  action  to  foreclose  may  not,  if  he 
chooses  to  do  bo,  proceed  against  the  as- 
sociation under  section  388  for  the  pur- 
pose of  obtaining  a  deficiency  Judgment 
binding  only  the  joint  property  of  the  as- 
sociates. The  question,  therefore,  is  wheth- 
er this  appellant  did,  as  contended  by  re- 
spondents, sue  the  St.  Elmo  Investment 
Company,  or,  as  he  contends,  sne  the  in- 
dividuals composing  that  association. 
To  solve  this,  question,  recourse  must  be 
had  to  the  amended  complaint,  the  cap- 
tion of  which  is  as  follows:  "J.  B.  Good- 
lett,  Plaintiff,  vs.  The  St.  Elmo  Invest- 
ment Companv,  Rol)ert  N.  O.  Wilson, 
Charles  R.  Redick,  F.  H.  Lowell,  Samuel 
Merrill,  and  F.  H.  Lowell,  trustee  of  Raid 
St.  Elmo  Investment  Company,  and  H. 
A.  Barclay,  Defendants."  The  allegations 
which  follow,  so  far  as  they  are  material 
to  the  present  Inqulr.y,  are:  "That  on 
the  17th  of  March,  18S7,  Samuel  Merrill, 
Robert  N.  C.  Wilson,  Charles  R.  Bedick,  A. 
M.  Thornton,  and  F.  H.  Lowell  formed  a 
syndicate  of  themselves  for  the  purpose 
of  acquiring,  subdividing,  and  selling  in 
small  lots  and  parcels  the  whole  of  said 
property  hereinafter  mentioned,  with  oth- 
er lands  adjacent  thereto;  and  with  a 
view  to  that  end  entered  into  articles  of 
agreement,  in  form  and  substance, "  etc. 
As  to  the  contents  of  this  agreement, 
which  is  set  out  at  length  in  the  com- 
plaint, it  is  sufficient  to  say  that  it  shows 
that  the  persons  by  whom  it  is  subscribed 
— being  the  same  persons  above  named — 
have  associated  themselves  in  businessfor 
the  purpose  of  subdividing  and  selling  cer- 
tain tracts  of  land  previously  contracted 
for  by  different  members  of  the  associa- 
tion, (one  of  said  tracts  being  the  land  of 
this  plaintiff,  which  was  subsequently  con- 
veyed to  the  trustee  of  the  St.  Elmo  In- 
vestment Company,  and  by  him  mort- 
gaged to  plaintiff  to  secure  the  deferred 
installments  of  the  purchase  price,  which 
mortgage  this  suit  is  brought  to  fore- 
close;) that  they  haveeach  subscribed  93.- 
000  to  the  capital  of  the  association ;  that 
it  is  to  be  known  as  the  "St.  Elmo  Inreitt- 
ment  Company;"  that  for  the  purpoan  of 
transacting  its  business  Charles  B.  Bedick 
shall  act  as  chairman,  A.  F.  Thornton  as 
secretary,  F.  N.  Lowell  as  treasurer  and 
general  manager,  subject  to  the  advice  of 
all  the  members  acting  as  a  board  of  di. 
rectors;  that  the  shares  of  the  associn- 
tion  shall  be  represented  by  certificates  of 
$1,000  each,  to  be  issued  by  the  treasurer 
on  receipt  of  the  money  subscribed,  which 
certificates  muy  be  transferred  by  the 
holder,  whose  assignee  shall  be  entitled 
to  all  the  rights  of  the  original  holder; 
that  the  capital  may  be  increased  to  any 
extent  deemed  proper  by  the  members; 
and  that  on  the  consummation  of  its  ob- 
jects the  capital  of  the  association  and  a 
ratable  share  of  the  profits  shall    be  re. 
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funded  to  tbe  members.  It  ia  next  alleeed 
iu  the  amended  complaint  that  on  tbe  4th 
of  May,  1887,  F.  H.  Lowell,  acting  lor  and 
oo  behall  of  said  asaociation,  and  as  Its 
trnstee,  obtained  a  conveyance  of  plain- 
tiff's land,  and  at  tbe  same  time  executed 
tbe  notea  of  tbe  asaociation  for  tlie  de- 
ferred Inbtallmentn  of  tbe  purcliase money, 
RecurinR  tbe  same  by  a  mortgage  of  said 
land.  The  only  remaining  allegations  of 
the  complaint  that  need  be  stated  here  are 
contained  iu  paragraphs  11  and  12,  which 
are  as  follows:  (11)  "That  the  defend- 
ants have  or  claim  to  have  some  interest 
in  and  to  said  mortgaged  premities  aspur- 
tbascrs,  mortgagees,  judgment  creditors, 
or  otherwise,  wliicb  interest  or  claim  is 
snbsfquent  to  and  subject  to  the  lien  of 
plaintiff's  mortgage."  (12)  "That  ail  of 
tbe  defendants  other  than  said  St.  Elmo 
Investment  Company  have  acquired,  and 
now  own,  some  intereat  in  or  to  tbe 
sbares  and  certiflcates  of  ownership  in 
said  tit.  Elmo  InveHtnient  Company,  men- 
tioned In  said  articles  of  association." 
Tbe  prayer  of  the  complaint  is,  in  general 
terniti,  "that  plaintiff  have  judgment 
against  the  persons  personally  liable  for 
Bald  debt  for  any  deficiency  that  may  re- 
main after  such  sale." 

From  this  statement  of  the  contents  of 
tbe  amended  complaint  it  will  be  seen 
that  it  lea  vet)  tbe  intention  of  the  pleader 
in  some  doubt.  It  presents  some  indica- 
tions, especially  in  the  caption,  of  an  in- 
tention to  proceed  against  the  associn- 
tlou  as  a  separate  defendant;  but,  on  tbe 
other  band,  there  la  nothing  in  the  body 
of  the  complaint  clearly  indicative  of  an 
intention  to  proceed  under  section  388  of 
tbe  Code  of  Civil  Procedure,  or  to  forego 
the  right  of  plaintiff  to  a  deficiency  judg- 
ment against  the  Individual  members  of 
tbe  association.  We  think,  however, 
that  it  ia  not  very  material  what  tbe  in- 
tention of  the  pleader  may  have  been  with 
respect  to  this  matter.  The  real  question 
is  whether,  apon  the  nncontrndlcted  alle- 
gations of  tbe  complaint,  the  plaintiff 
was  entitled  to  n  deficiency  Judgment 
aicainst  tbe  individual  members  of  tbe  as- 
sociation, all  of  Them  having  been  duly 
served  with  process,  or,  what  amounts  to 
tbe  same  thing,  having  appeared,  and  an- 
swered to  the  merits.  The  answers  of  the 
defendants  do  notputin  issue  tbe  genuine- 
ness and  due  execution  of  the  artli-les  of 
ageociation  of  the  St.  Elmo  Investment 
Compan.v  as  set  ont  in  the  complaint;  iu 
other  words,  tbe  formation  of  the  com- 
pany, Its  date,  its  original  membership, 
and  the  terms  of  association  are  admit- 
ted,  and  it  does  not  aeem  to  be  contro- 
verted that  tbe  members  sustain  towards 
each  other  the  relation  of  partners,  and 
were  Jointly  liable  as  such  to  third  per- 
BOHH  upon  obligations  of  the  company,  in- 
curred while  tbe.v  were  such  members. 
The  defendant  Morrill  alone  alleges  that 
he  asRlgned  his  shares,  and  ceased  to  be  a 
member  of  tbe  company  as  soon  as  its 
Hhares  were  issued;  but  he  docs  not  malte 
It  clear  that  this  was  prior  to  the  execu- 
tion of  the  notes  and  mortgage  In  suit. 
The  authority  of  Lowell  to  ma  Ice  the 
notes  sued  on  in  the  name  or  on  behalf 
of  the  company  is  denied  in  the  several 


answers,  bat  tbe  Judgment  of  tbe  court 
distinctly  and  necessarily  implies  that  he 
bad  such  authority,  and  that  the  notes 
bound  the  company,  and  therefore  bound 
its  members.  We  think  that  on  the  fiud- 
ings  implied  in  tbe  decree  and  the  admis- 
sions in  tbe  pleadings  the  plaintiff  was  en- 
titled to  a  deficiency  Judgment  against 
those  persons  who  were  the  members  o' 
tlie  St.  Elmo  Investment  Company  at  tbe 
date  of  the  execution  of  the  notes  iu  suit, 
and  that,  if  the  defendants  Wilson,  Re- 
dick,  Merrill,  Lowell,  and  Thornton  were 
such  members,  the  court  had  Jurisdiction, 
by  reason  of  their  general  appearance  in 
the  action,  to  render  such  Judgment 
against  them.  But  we  do  not  think  it 
clear,  either  from  tbe  decree  or  the  plead- 
ings, or  both  combined,  wbo  were  tbe 
members  of  the  association  when  tbe 
obligation  was  incurred,  and  therefore  we 
are  not  Inclined,  upon  tbe  record  before 
us,  to  modify  the  decree  as  requested.  We 
think  it  safer  to  reverse  tbe  Judgment  for 
tbe  error  of  tbe  court  in  failing  to  order 
that  deflcioncy  docketed  against  the  mem- 
bers of  the  St.  ElmoInvestmentCompany, 
and  to  remand  the  cause  for  further  pro- 
ceedings. 

Uur  attention  has  been  called  to  tbe  fact 
that  plaintiff,  before  taking  this  appeal, 
caused  execution  to  be  issued  and  the 
mortgaged  premises  sold,  and  it  seems  to 
be  claimed  that  this  is  a  waiver  of  his 
right  to  appeal  from  the  Judgment.  Wo 
do  not  think  that  this  action  amounts  to 
a  waiver.  Plaintiff's  right  to  sell  the 
mortgaged  property  was  absolute,  and 
could  be  exercised  without  prejudice  to 
his  right  to  appeal  from  that  part  of  the 
decree  fixing  the  personal  liability  for  a 
deficiency  of  the  proceeds  of  such  sale. 

The  Judgment  of  the  superior  court,  so 
far  as  It  directs  the  docketing  of  a  defl- 
ciency  judgment  against  the  St.  Elmo  In- 
vestment Company,  is  reversed ;  in  other 
respects  It  Is  affirmed.  The  cause  is  re- 
manded, with  directions  to  the  superior 
court  to  find  upon  the  evidence  ttefore 
it,  and  such  other  evidence  as  tbe  par- 
ties may  snbmit,  who  were  the  mem- 
bers of  the  St.  Elmo  Investment  Company 
at  tbe  date  of  the  execution  of  the  noten 
in  emit,  and  to  order  the  docketing  of  a 
deficiency  judgment  accordingly. 

We  concur:  De  Havrn,  .T. ;  Srakp- 
BTtJiN  J. :  McPahland,  J.;  Hari:i3o.\,  J.; 
Gabouttb,  J. 


Palmer  v.  St.  ISlmo  Intestment  Co.  et  al.    (No. 
14,410.) 

(Suirreme  Cmvrt  of  California.    April  8, 1893. ' 

In  bank.  Appeal  from  superior  court,  Saa  Ber- 
uaraino  I'lanty ,  C.  W.  C.  Howell,  Judsc. 

Suit  by  S.  E.  A.  Palmer  against  the  St.  Elmo 
Investment  Company  and  others,  as  partners,  for 
foreclosure  of  mort^f^e  of  lands,  and  to  recover 
amounts  of  certain  notes.  The  decree  ordering 
foreclosure  and  sale  thereunder  further  ordered, 
in  event  of  deficiency,  that  judgment  be  docketed 
against  the  tjt.  Elmo  Investment  Company  for 
that  amount.  Against  this  portion  of  decree 
plaintiff  appeals.    Beversed. 

Byron  Waters,  for  appellant.  Barclny,  WlUnn 
4  Carpenter,  WllUa  &  Cole,  Snmuel  Minor,  and 
Fredick  &  Rost,  for  respondents. 
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Bbattt,  C.  3.  This  case  Is  In  all  essenUal  re- 
•peoU  tiie  same  as  the  case  of  Ooodlett  ▼.  Invest* 
ment  Co.,  (No.  14,427,)  39  Fao.  Rep.  605,  (this  day 
decided,)  aod  on  the  authority  of  that  case  the 
Judgment  of  the  superior  court,  so  far  as  It  di- 
rects the  docketing  of  a  deficiency  Judgment 
against  the  St.  Klmo  Investment  Company,  is  re- 
versed ;  in  other  respects  it  is  affirmed.  The  cause 
is  remanded,  Kith  directions  to  the  superior 
court  to  find  upon  the  evidence  before  it,  and 
such  other  evidence  as  the  parties  may  submit, 
who  were  the  members  of  the  St.  Elmo  Invest- 
ment Company  at  the  date  of  the  execution  of 
the  notes  in  suit,  and  to  order  the  doclieting  of  a 
deficiency  judgment  accordingly. 

We  concur;  Di  Haybn,  J.;  Bharfstsut,  J.; 
HcFaslxnd,  J.,  Haphison,  J.;  Qasoutu,  J. 

(»4  Csl.  280) 

Glassrll,  v.  Colfman*  et  «/.   (No.  14,277.) 
(Supreme  Court  o;'  California.    April  2, 1898.) 
Vendor  and  Vendsb  —  Rescission  o»  Conteact 
BT  Vendor  — LiABii.iTT  of  Vbndbb's  Gdaran* 

TORS. 

1.  Where  plaintilt  contracts  to  sell  land, 
and  the  intendiug  vendee  executes  an  Install- 
ment note  for  the  price,  but  fails  to  perform  his 

Cof  the  contract,  whereupon  plaintiff  notifies 
that  be  (plaintiff)  has  elected  to  rescind  the 
contract,  plaintiff  has  no  longer  a  right  of  action 
on  the  oontract  or  on  such  installment  note,  but 
only  a  right  of  action  for  the  breach  of  the  con- 
tract. 

2.  Where  defendants  guarantied  the  payment 
of  part  of  the  installment  note,  such  payment 
"to  be  made  only  in  the  event  that"  plaintiff 
"shall  have  the  rignt  to  revert  to  •  •  *  these 
Euarautors  by  reason  of  the  failure"  of  the  ven- 
dee to  comply  with  his  part  of  the  contract, 
plaintiff,  on  such  rescission  by  him,  has  no  right 
of  action  against  defendants,  their  liability  being 
subsidiary  to  that  of  the  intending  vendee. 

8.  Notice  by  plaintiff  to  the  vendee,  after  his 
notice  that  he  elected  to  rescind  the  contract, 
that  he  elected  to  consider  the  whole  of  the  prin- 
cipal sums  named  in  the  installment  note  as  im- 
mediately due  and  payable  as  provided  therein, 
did  not  affect  defendaoVs  liability. 

In  bank.  Appeal  from  ^nperlor  coart. 
Lob  Angeles  county,  Lucibn  Shaw, 
Judge. 

Actlun  by  Andrew  Glassell  against  N. 
D.  Coleman  and  others.  Judgment  (or 
defendants.    Plalntm  appeals.    Affirmed. 

Smith,  Winder  A  Smith,  for  appellant. 
A.  .tf.  Stephenn.Jas.  O.  Gnrrisoa,  and  Gib- 
soo  Jt  Creifihton,  {Frank  O.  Burnett,  of 
counsel,)  lor  respondents. 

Harrison,  J.  Tbe  plaintiff  and  the  de- 
fendant Wilson  entered  Into  an  BKi'ee- 
ment,  bearing  date  September  1, 1888,  by 
wblch  the  plaintlSagrecd  tosell  and  Wilson 
to  purchase  a  tract  of  land  in  Los  Ang- 
eles county  tortbesum  of  $1S2.000,  payable 
in  Installments,  of  which  the  sucund,  of 
$50,000.  was  to  be  paid  on  or  before  10 
years  from  the  date  of  the  agreement,  and 
the  third,  of  $125,000,  on  or  before  15  years 
from  said  date.  Said  Installments  were 
to  bear  interest  at  the  rate  of  6  per  cent, 
per  annum,  pa.vable  yearly;  but  It  was 
provided  that  of  said  Interest  Wilson  need 
pay  only  $1,000  for  the  first  year  and  only 
$3,000  for  each  of  the  second  and  third 
.years.  Other  provlslonH,  not  necesuHry  to 
ne  mentioned  here,  were  made  in  tbe  con- 
tract In  reference  to  the  payment  by  Wil- 
son  of  Interest  and  taxes,  and  for  the  ex- 
penditure by  bim  of  money  in  improving 


the  land,  and  Its  subdivision  and  sale  in 
parcels.    The  agreement  provided  tliaCa 
writing  "somewhat  In  the  form  of  a  prom- 
issory iiote"  should  be  executed  by  Wil- 
son, "expressing  the  terms  oftbeobllea- 
tion  as  to  the  payment  of  the  second  and 
third  installmeiitf). "  separate  froui  and  In 
addition  to  thecontract,  as"  an  additional 
evidence"  of  such  obligation,  and  in  pur- 
suance of  this  clause  Wilson  executed  to 
the    plaintiff    the  following  Instrauient: 
"Los    Angeles,    Cal  .  September    1,    I8k8. 
This  obligation  witneseeth  a>i  follows :  On 
or  before  ten  (10)  years  after  this  date,  for 
value  received,  1  promise  to  pay  to  An- 
drew Glassell,  of  this  city,  or  order,  at  this 
city,  the  principal  sum  of  flfty  thousand 
($50,000)  dollars,  and  also  on  or  before  fif- 
teen years  after  this  date,  for  value  re- 
ceived, I  promise  to  pay  to  said  Glassell, 
or  order,  at  said  city,  the  further  princi- 
pal sum   of  one  hundred  and  twenty-Qve 
thousand  ($125,000)  dollars,  with   Interest 
on  both  sums  from  date  until  paid  at  the 
rate  of  six  per  cent.  (6  percent.)  per  an- 
num ;  Interest  to  ne  paid  yearly,  except  as 
hereby    modified,  to-wJt:    For    the  first 
year  only  one  thousand  ($1,000)  dollars  of 
the  accruing  Interest  on  said  two  sums 
shall  be  required  to  be  paid  within  that 
year.    •    •    •     [Other    provisions    relat- 
ing to  the  payment  of  Interest  onaitted.] 
If  default'  be  made  at  any  time  for  the 
space  of  six  months  in  the  payment  of  the 
interest  as  herein  provided,  the  whole  prin- 
cipal sum  shall  thereupon   become  due  at 
the  option  of  Glassell.    This  note  is  given 
as  an  additional  security  for  the  payment 
of  the  second  and  third  installments  of 
purchase  price,  payable  as  per   contract 
between  tbe  parties  hereto,  of  tbe  same 
date  herewith,  for  sale,  etc., of  land  In  Los 
Angeles  county,  Cal.,  and    any  and    all 
payments  made  by  said   Wilson   to  said 
Glassell  on  said  second  and  third  Install- 
ments, as  required  by  said  contract,  ahall 
be   considered,  for    all   intents  and    pur- 
poses, as  credits  upon  this  obligation."    At 
the  same  time  the  respondents  herein  exe- 
cuted   to   the   plaintiff  their  obligation, 
written  upon  the  same  sheet  of  paper,  and 
immediately  after  the  above  obligation  of 
Wilson,  as  follows,   to-wit:    "For  value 
received,  the  nndersigned  Jointly  and  sev- 
erally guaranty  the  payment  of  this  noto 
according    to  Its  terms  and  conditions, 
but  only  to  the  extent  of  the  sum  of  twen- 
ty-five thousand  ($25,000)  dollars,  and   in- 
terest on  said  twenty -five  thousand  ($25.- 
0001  dollars  at  tbe  rate  of  six  percent. 
(6  per  cent.)  per  year  from  the  date  of  this 
note,  or  from  the  dateof  the  last  payment 
of  the  accrued  interest  on  this  note,  if  any 
such   payments  of  Interest  nhall  be  maile; 
the  payments  of  said  twenty-five  thousand 
($25,000)   dollars,   and    Interest    thereon 
however,  to  be  made  only  in  the  eveni 
that  the  within   mentioned  Glassell  sh.-i.: 
have  the  right  to  resoi-t  to  this   note  ttn) 
these  guarantors  by  reason  of  the  fnilurr 
of  the  within   mentioned    H.  T.  D.  WHson 
to    comply   with    his   obligation,    as    ex- 
pressed  in  the  contract  for  tbe  purchnHO 
and  sale  of  land  between  bim  and   said 
Glassell,  of  even  date  with   this  note,  and 
therein  referred  to,  and  of  the  forfe'.ture 
consequent     upon    sm^h    failure."      Tba 
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OKrepRient  between  the  plalntifl  and  Wil- 
son provided  tbattbe  plaintllTshonId  con- 
vey the  land  to  Wilson  apon  bis  payment 
of  the  entire  purchase  price  of  the  whole 
tract,  aud  performance  of  the  other  obll- 
ftatious  assamed  by  blm,  and  contained 
also  the  following  daoae:  "It  is  farther 
agreed  that  time  la  of  the  essence  of  this 
contract,  and  in  the  event  otafallnreto 
comply  with  the  terms  hereof  by  the  said 
party  of  the  second  part  the  party  of  the 
Hret  part  shall  he  released  from  all  obliga< 
tlons  in  lawor  equity  to  convey  said  prop- 
erty, and  said  party  of  the  second  part 
shall  forfeit  all  right  thereto,  and  to  all 
moneys,  promissory  notes,  or  other  con- 
siderations tberefur  paid  or  delivered  to 
said  first  party  under  this  contract; 
*  *  *  and  said  flrst  party  shall  especial- 
ly have  tbe  right  to  retain  and  own  •  •  • 
tbe  above-mentioned  written  money  obit- 
Katlouof  the  said  second  party  to  the  said 
first  party  for  the  payment  of  the  princi- 
pal and  interest  of  said  second  and  third 
inHtallments  referred  to  In  the  contract, 
ood  designated  sei^ond  and  third  install- 
ment  note,  together  with  tbe  right  to  en- 
force the  collection  thereof  as  against 
said  Wilson  and  tbe  guarantors  on  said 
note,  hot  only  to  the  extent  as  expressed 
in  the  guaranty  indorsed  said  note." 
The  plaintiff  and  the  defendants  herein 
had  made  an  agreement  in  September, 
1S87,  for  the  parehase  and  sale  of  the  said 
tract  of  land  at  a  much  higher  price,  but 
owing  tu  the  collapse  of  tbe  "boom"  dur- 
iiig  that  year  the  vendees  thereunder  were 
(leBirous  of  being  released  from  Its  obliga> 
tlons,  and,  as  tbe  result  of  negotiation 
therefor  between  them  and  the  plaintiff, 
be  executed  to  them  a  full  release  and  dls< 
charge  therefrom  ;  and,  at  the  same  time,  I 
In  consideration  thereof,  tbe  foregoing  in- 
stmnieota  were  executed  by  tbe  defend- 
ants as  a  substitute  for  the  agreement  of 
IWt.  Wilson  failed  to  make  the  expeudl 
tnres  agreed  by  him,  or  to  pay  the  laxeb 
on  the  land,  or  any  of  tbe  interest  provid- 
ed by  the  installment  note,  and  the  plali>- 
tllT,  on  the  10th  of  September,  1S89.  and 
again  January  30, 1890,  gave  him  a  written 
notice  In  tbe  following  terms:  "I  have 
elected,  and  do  elect,  to  claim  and  insist, 
and  do  hereby  claim  and  insist,  on  tbe  ab- 
Bolote  forfeiture  ot  all  your  interests, 
claims,  and  rights  mentioned  in  or  pro- 
vided tor  in  said  contract,  and  yon  are  es- 
pecially notified  that  I  now  claim  to  be  re- 
leased from  all  obligations  in  la  w  or  equity 
to  convey  the  real  property  mentioned  in 
mill  contract,  and  that  I  claim  that  you 
bave  forfeited  all  right  thereto,  and  to  all 
moneys,  promisBo-y  notes,  and  considera- 
tions therefor  or  for  said  contract  paid  or 
delivered  to  lue  under  or  parsuant  to  said 
contract,  and  that  I  retain  and  bave  and 
ciniro  absolutely  all  the  rlghtR,  property, 
anil  privileges  provided  for  In  said  con- 
tract lor  my  benefit  in  the  event  of  your 
j'oniplete  forfeiture  therein  provided  for." 
The  iilalntltf  also,  "  upon  the  expiration  ot 
><ix  mt>ntb8  from  and  after  tbe  siiid  Sep- 
tfiiiber  1.  1SS9,"  notified  Wilson  that  he 
i:\nne  find  Hccted  to  consider  the  whole  ot 
ilie  pi-iiiHpal  snms  named  In  the  install- 
"xnt  note  as  immediately  due  and  pay- 
<>1>Il'.    It  is  also  alleged   in  the  complaint 


that  by  reason  of  the  talJare  of  Wilson  to 
comply  with  Its  obligations,  as  expressed 
said  agreement,  the  plaintiff  has  been 
damaged  to  the  extent  of  f50,000,  and 
that  he  notified  tbe  i-espondent  of  such 
failure,  and  has  demanded  of  them  tbe 
payment  of  (25,000,  for  which  he  prays 
judgment  against  all  ot  the  defendants. 
The  respondents  herein  (the  defendants 
other  thun  Wilson)  demurred  to  tbe  com- 
plaint for  Its  insufficiency  upon  the  ground 
that  it  stated  no  cause  of  action  against 
them,  and,  tbe  court  having  sustained 
their  demurrer,  Judgment  was  entered  dis- 
missing the  action,  from  which  plaintiff 
has  appealed. 

1.  The  allegations  In  tbe  complalntln  ref- 
erence to  the  agreement  of  September.  1887, 
cannot  be  considered  for  tbe  purpose  of 
determining  whether  tbe  plaintiff  lias  any 
cause  of  action  ag>ilnst  the  respondents 
arising  out  of  the  breach  of  the  agreement 
of  September,  1888.  It  is  alleged  in  tbe 
complaint  that  the  agreement  of  1887  was 
canceled,  and  that  those  of  1S)^8  were  exe- 
cuted as  asubstitnte  for  it.  Even  If  its 
cancellation  was  upou  the  consideration 
that  the  others  should  be  executed,  tbe 
parties  to  the  latter  are  bound  only  by 
'the  obligations  which  they  bave  therein 
assumed. 

2.  The  liability  of  the  respondents  is  lim- 
ited by  the  terms  of  their  guaranty.  Be- 
ing only  gunranton)  for  Wilson,  their  lia- 
bility can  under  no  contingency  be  greater 
than  his,  or  greater  in  extent  than  that 
which  they  have  themselves  assumed. 
Unless  he  Is  liable  upon  the  contract  which 
the.v  have  guarantied,  they  cannot  be  held 
liable  tbereou,  nor  are  they  liable  upon 
any  contract  or  obligation  which  he  may 
bennder  to  the  plaintiff  that  is  not  within 
tbe  terms  of  their  guaranty. 

3.  Upon  tbe  election  by  the  plaintiff  to 
rescind  the  contract  by  claiming  a  lorfelt- 
nre  by  Wilson  of  all  bis  rights  under  the 
contract,  the  contr&ot  Itself,  and  each  of 
ItH  provisions  or  terms,  ceased  to  be  a  sub- 
slHting  or  enforceable  obligation  against 
Wilson.  The  only  right  of  action  against 
him  then  remaining  to  the  plaintiff  was 
for  damages  for  his  breach  of  the  contract. 
The  plaintiff  could  not  have  a  right  of 
action  on  the  contract  and  at  the  same 
time  one  for  Its  breach.  An  action  for 
damages  for  the  breach  Of  a  contract  nec- 
essarily ImplleH  that  the  contract  has  been 
terminnted.  Wilson's  Ilabllit.v  to  the 
plaintiff  upon  his  agreement  to  pay  the 
purchase  price  for  the  land  ceased  with 
the  plaintiff's  rescission  of  bis  right  to 
receive  the  land  upon  such  pa.vment. 
Whether  his  obligation  for  such  purchase 
money  was  expressed  in  the  contract  of 
sale,  or  in  tbe  promissory  note  executed 
contemporaneously  therewith,  is  immate- 
rial. Each  instrument  was  executed  as  a 
part  of  the  same  transaction,  and  tbe 
forfeiture  of  his  right  to  the  land  wrought 
an  entire  failure  of  the  consideration  for 
his  promise  to  pay  for  tbe  land-  Irrespect- 
ive of  the  instrument  In  which  the  promise 
was  contained.  The  writing  "somewhat 
in  the  form  of  a  promisRory  note,"  which 
the  contract  provided  should  be  executed 
by  Wilson  to  the  plaiotlh',  was  by  the 
terms  of  the  contract  to  be  only  an  "addi- 
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tlonal  ev!(lence  oftho  obligation"  to  pay 
the  second  and  tbird  installments ;  and  the 
installment  note  itself  purports  in  terms 
to  be  given  only  "as  additional  security 
lor  the  payment"  of  those  inHtalliiients. 

4.  By  the  terms  of  their  agreement  the 
respondents  "guarantied  the  payment  ot 
this  note  acconling  to  its  terras  and  con- 
ditions," to  the  extent  of  ♦2i5,000,  but  lim- 
ited this  liability  to  the  condition  that  the 
plaintiff  should  have  "the  right  to  resort 
to  this  note"and  to  them  by  reason  of  the 
failure  of  Wilson  to  comply  with  his  obli- 
gations as  expressed  in  the  contract  "re- 
ferred to  in  the  note,"  and  ot  the  forfeiture 
consequent  upon  such  failure.  The  only 
provision  in  the  contract  relating  to  the 
right  of  the  plaintiff  (o  "resort  to  this 
note"  is  the  one  wliich  provides  that  upon 
a  rescission  of  the  contract  ot  purchase, 
and  the  forfeiture  of  all  Wilson's  rights 
under  the  contract,  the  plaintiff  may  "re- 
tain and  own  "the  note,  and  also  "the 
right  to  enforce  the  collection  thereof  as 
against  said  Wilson  and  the  guarantors 
on  said  note;"  but  only  to  the  extent  as 
expressed  In  the  guaranty.  Neither  by 
this  provision  in  tlie  contract,  nor  by  the 
installment  note  itself,  was  there  Imposed 
upon  Wilson  any  other  obligation  than 
to  pay  the  purchase  money  for  the  land 
therein  named  ,  and  the  plaintiff's  "right 
to  enforce  the  collection  thereof"  termi- 
nated with  Wilson's  obligation  to  pay 
such  purchase  money,  ""The  right  to  en- 
force its  collection  "  was  only  a  right  cor- 
relative to  the  obligation  to  pay  it,  and 
did  not  create  a  right  to  collect  from  Wil- 
son any  liability  other  than  that  which 
rested  upon  the  consideration  for  which 
the  note  was  given.  The  plaintiff  bad  no 
right  of  action  on  the  note  for  any  dam- 
ages sustained  from  Wilson's  breach  of  bis 
agreement  to  purchase.  Wilson's  liability 
for  such  damages,  as  we  have  seen,  was 
Independent  of  and  inconsistent  with  any 
liability  on  the  note.  The  obligation  ot 
the  reRpoudents,  being  subsidiary  to  that 
of  Wilson,  and  being  limited  to  such  por- 
tion of  his  lia  billty  on  the  note  as  they 
bad  guarantied,  it  follows  that  upon  the 
termination  of  his  liability  thereon  by 
virtue  of  the  forfeiture  claimed  by  the 
plaintiff  all  liability  of  the  respondents  to 
the  plaintiff  ceased  at  the  same  time.  The 
plaintiff's  right  of  action  against  Wilson 
for  damages  arising  from  the  breach  of 
the  contract  of  purchase  Is  entirely  inde- 
pendent of  his  right  ot  action  on  the  note, 
and,  as  the  respondents  have  not  guaran- 
tied any  liability  of  Wilson  for  such  dam- 
ages, the  plaintiff  has  shown  no  right  of 
action  against  them. 

5.  The  notice  by  the  plaintiff  to  Wilson, 
after  his  notice  that  he  elected  to  rescind 
the  contract,  that  he  elected  to  consider 
the  whole  of  the  principal  sums  named  in 
the  Installment  note  us  immediately  due 
and  payable,  had  no  other  effect  than  to 
huHten  the  maturity  of  the  installments 
therein  provided  for,  and  did  not  affect 
the  linhllity  ot  the  respondents.  Upon  the 
maturity  of  tiie  forfeiture  at  the  expira- 
tion of  the  six  months' grace  allowed  by 
the  contract  after  such  notice  their  liabili- 
ty upon  the  note  terminated  with  the  lia- 
bility ot  Wilson  thereou. 


We  are  of  the  opinion  that  the  complaint 
fails  to  state  a  cause  of  action  against  the 
respondents,  and  that  the  court  below 
correctly  sustained  their  demurrer.  The 
judgment  Is  affirmed. 

We  concur:  McFarland,  J.;  Db  Ha- 
ven, J.;  Sharpstein,  J.;  Patehsok,  J.; 
Garoutte,  J. 

(64  C«I.  M91 

Carmaw  v.  Ross.i 
(Supreme  Court  of  Colifomia.    Oct.  24,  1883.) 
Actios  to  Recover  Persosai,  Pbopkett— Plead- 

INO — TBIAL— CONTUADICTOBT   FlSDlSOS. 

1.  An  averment  in  an  action  to  recover  pos- 
session of  personal  property,  that  "plaintiff  was 
and  is  the  owner  and  in  tbo  pusscssion  of  the 
property  sued  for, "  does  not  stats  a  cause  of  ac- 
tion. 

2.  An  answer  in  an  action  to  recover  ^rson- 
al  pro^rty,  which  denies  an  avermeDt  in  the 
complaint  that  plaintiff  is  the  owner,  is  not  de- 
murrable for  not  stating  facts  sufficient  to  con- 
stitute a  defense. 

3.  Where  a  demurrer  to  an  answer  was  sus- 
tained generally,  and  defendant  did  not  amend, 
a  trial  by  the  court,  as  if  issues  of  fact  had  been 
Joined,  was  irregular  and  erroneous. 

4.  In  an  action  for  the  recovery  of  personal 
property,  findings  that  each  party  was  in  posses- 
sion of  the  property  are  so  contradictory  that  a 
Judgment  thereon  must  be  reversed. 

Appeal  from  superior  court,  Stanislaas 
county. 

Action  by  John  Carman  against  Franic 
H.  Ross  to  recover  possession  of  personal 
property.  Demurrer  to  complaint  over- 
ruled. Demurrer  to  answer  sustained. 
Judgment  for  plalntllf.  Defendant  ap- 
peals.   Reversed. 

Wright  &  Bageo,  for  appellant.  Mad- 
dux A  tUmmons,  for  reepondeot. 

Per  Cdriau.  The  demurrer  to  the  com- 
plaint should  have  been  sustained.  This 
action  is  to  recover  possession  of  specific 
personal  property,  and  It  is  averred  in  the 
complaint  that  the  plaintiff  was  and  i« 
the  owner  and  in  the  possession  of  the 
property  sued  for.  This  is  an  averment 
tliat  the  plaintiff  was  in  the  possession  of 
the  property  sued  for  when  this  action 
was  commenced.  This  being  the  case,  the 
plaintiff  had  no  cause  ot  action.  We  do 
not  think  that  this  is  cured  by  any  other 
averment  in  the  complaint. 

The  answer  was  demurred  to  on  the 
ground,  among  others,  that  It  did  not 
state  facts  sufficient  to  constitute  a  defense. 
The  demurrer  was  sustained  generally. 
We  are  ot  opinion  it  was  not  well  talcen, 
on  the  general  ground  above  stated,  for 
the  answer  does  deny  that  the  plaintiff  is 
the  owner  of  the  property  described  in  the 
complaint.  The  otherground  ofderaurrer 
Is  su  Indefinitely  stated  that  we  cannot 
tell  to  what  portion  of  the  answer  it  re- 
lates, and  therefore  say  nothing  In  regard 
to  it. 

The  defendant  refused  to  amend  his  an- 
swer. Nevertheless,  the  court  below  pro- 
ceeded to  try  the  case  as  if  issues  had  been 
joined  in  It  by  proper  pleading.    This  trial 

>  This  case,  filed  October  24,  1883,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  oases  in  volume 
64,  California  Keports. 
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was  entirely  irrefralai^  and  erroneous. 
Tbe  canae  Heemu  tu  bave  been  tried  as  1( 
issues  of  fact  had  been  made  up,  when  in 
fact  no  such  issaes  had  been  joined. 

The  flndlnsa  are  contradictory.  The 
court.  In  effect,  found  that  each  party  was 
in  possefision  of  the  property  sued  for 
when  tne  action  waa  commenced.  We 
cannot  see  how  any  judgment  could  have 
liceQ  pronounced  on  such  a  contradic- 
tion. Judgment  reversed,  and  cause  re- 
manded for  proceedings  In  conformity 
with  this  opinion. 


M  Cal.  m  —~— 

BtTTTK.  County  v,  Botdston.i 
(Supreme  Court  of  California.    Aug.  89, 1888.) 
EuixEXT  Domain  —  Compeksatio:;  —  Pbocbodbb. 

1.  Code  Civil  Proc.  S  12^>  provides  that,  in 
condemnation  proceedinfcs,  the  court,  with  or 
without  a  jury,  must  ascertain  and  assess  (1)  the 
value  of  the  land ;  (2)  the  d  amage  by  reason  of  sev- 
erance: and  (8)  the  1>eneflt.  Held,  that  these 
elements  of  compensation  must  be  separately  as- 
sessed, and  that  nntil  such  assessment  a  judg- 
ment of  condemnation  is  void. 

2.  The  fact  that  subdivision  4  of  the  same 
section  requires  that,  when  lands  are  condemned 
lor  a  railroad  right  of  way,  the  cost  of  fencing 
the  line  shall  lie  assessed  as  damages,  does  not, 
b;  implication,  preclnde  an  assessment  for  tbe 
cost  of  fencing  in  other  cases,  if  fences  are  ren- 
dered necessary  hy  the  taking. 

8.  Although  there  was  a  "No-Fence  Law"  (St. 
1873-74,  p.  810)  in  the  county,  under  which  no 
person  is  l>onna  to  fence  land,  tbe  cost  of  fencing 
tbe  remainder  of  land,  for  restraining  the  cattle 
of  tbe  owner  and  other  purposes,  by  one  whose 
land  has  been  condemned,  may  be  considered  as 
an  elenent  of  injury. 

4.  A  finding  of  facts  which  supports  all  the 
material  allegations  of  the  complaint  is  insufB- 
oient  to  support  a  judgment  of  condemnation,  when 
tbe  complaint  itself  contains  no  allegations  of 
value,  damages,  or  benefits,  and  no  findings  are 
made  on  the  question  of  damages. 

Appeal  from  superior  court,  Butte 
county. 

Action  by  Butte  county  against  R.  W. 
Boydston  to  cundemn  land.  From  a 
judgment  for  plalntltt  defendant  appeals. 
Reversed. 

Reerdan  A  Freer,  for  api>ellant.  F.  C. 
Lvsk,  for  reupondent. 

McKbe.J.  Thecase  In  band  arises  ont  of 
a  proceeding  under  title  7,  pt.  3,  Code  Civil 
Proctocondemnpartofatractof  iandbe- 
lonfilngtothe  defendant  for  a  private  way. 
Ass-jining  that  the  appropriation  of  pri- 
vate property  forsuch  a  purpose  is  a  taking 
for  public  use,  for  which  the  power  of  emi- 
nent domain  may  be  exercised,  (Sherman 
V.  Bnick.  32  Cal.  255,)  and  that  the  county 
In  which  such  a  road  Is  to  be  opened  rep- 
resents the  n»e,  yet  the  power  must  be  ex- 
ercised In  the  manner  provided  by  the 
Code  of  Civil  Procedure,  under  which  tlie 
proceeding  has  l)een  commenced.  By  sec- 
tion 1248  of  that  Code  it  is  provided  that 
the  court  In  which  tbe  proceeding  has 
been  brought  must  hear,  with  or  without 
a  Jury,  such  legal  testimony  as  may  be 
offered  by  any  of  the  parties  to  the  pro- 
ceeding; and  upon  such  testimony  ascer- 

■This  case,  filed  Aagust  39,  1888,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
PaciAc  Reporter  may  cover  all  cases  in  volume 
M,  California  Reports. 
CaLRep.  29-31  P.— 11 


tain  and  asseBs  (1)  tbe  value  of  the  land 
sought  to  be  condemned,  and  of  any  im- 
provements upon  It  at  tbe  date  of  the 
issuance  of  tbe  summons  In  tbe  proceed- 
ing; (2)  the  damages  which  may  accrne 
to  the  remaining  land  by  reason  of  its 
severance  from  tbe  part  sought  to  be  con- 
demned, and  the  opening  of  the  road  in 
the  manner  proposed  by  the  plaintiff; 
and  (3)  the  benefit,  if  any,  which  the  open- 
ing uf  tlie  road  may  be  to  those  portions 
of  the  defendant's  land  which  may  be  sev- 
ered from  the  part  to  be  appropriated. 
These  constitute  tbe  elements  of  the  com- 
pensation to  which  an  owner  of  land  Is 
eutltled,  where  his  land,  or  any  part  of  It, 
is  proposed  to  be  taken  and  appropriated 
for  a  public  use.  And,  when  these  things 
shall  have  been  Judicially  ascertained  and 
assessed.  If  the  benefit  shall  be  less  than 
the  damage,  the  former  must  be  deducted 
from  the  latter,  and  the  remainder  shall 
be  the  damages  assessed.  On  the  other 
hand,  if  the  benefit  Hhull  exceed  or  be  equal 
to  the  damage,  the  owner  shall  be  entitled 
only  to  the  value  of  the  land  to  be  taken. 
But  the  value  of  the  land,  the  damage.  If 
any,  and  the  benefit,  if  any,  must  l)e  sep- 
arately assesssd,  in  order  that  the  com- 
pensation may  be  adjudged  and  paid. 
Until  such  an  assessment,  adjudication, 
and  payment  or  tender  of  compensation, 
the  owner  cannot  be  deprived  of  his  land, 
nnd  any  Judgment  of  condemnation  ren- 
dered against  him  would  be  Illegal  and 
void.  Sections  1251-1253,  Code  Civil  Proc. 
In  tbe  proceeding  under  review  tbe  law 
was  not  compiled  with.  There  is  not  In 
the  record  of  the  case  any  assessment  on 
damage,  nor  any  finding  that  no  damage 
was  sustained.  There  Is  a  finding  of  facts 
which.  It  Is  admitted,  "sustains  all  the 
material  allegations  of  the  complaint," 
but  the  complaint  itself  contains  no  alle- 
gations of  value,  damage,  or  benefit. 
Upon  this  finding  the  court  held,  as  a  con- 
clusion of  law,  that  that  portion  of  de- 
fendant's land  sought  to  be  condemned 
was  necessary  for  the  ruad,  and  that  it 
should  be  condemned  upon  payment  to 
the  defendant  of  fl50,  each  party  paying 
bis  own  costs.  It  Is  stipulated  that  this 
sum  of  $150  was  found  as  damages;  but 
whether  the  sum  was  for  the  value  of  the 
land  to  be  appropriated  to  the  road,  nr 
for  damage  for  any  injury  to  the  remain- 
ing land,  or  for  tbe  excess  of  damage  over 
benefit,  nowhere  appears  in  the  findings  or 
by  an  assessment.  The  defendant  was  en- 
titled to  have  his  compensation  ascpr- 
tained  and  assessed  according  to  law,  and 
for  that  purpose  tbe  mode  designated  by 
the  law  must  be  pursued.  Without  an 
oBsessment,  as  far  as  practicable,  for  each 
source  of  damage  separately,  and  without 
payment  or  tender  of  the  compensation 
assessed,  no  judgment  of  condemnation 
could  be  legally  entered.  Section  1248, 
subd.  6,  and  section  1253,  supra.  The  Judg- 
ment Is  therefore  erroneous,  and  must  be 
reversed.  But  a  question  arises  out  of 
the  record,  wblch  will  again  come  up  at 
another  trial,  and  we  are  asked  to  pass 
upon  it. 

It  appears  that  at  the  hearing  of  the 
evidence  the  defendant  offered  to  prove 
that  the  opening  of  tbe  road  would  divide 
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bis  farm  In  socb  a  way  as  to  make  it  hec- 
eaunrv  for  him  to  fence  ills  remulnInK  land. 
To  tiiis  tlie  plaintiff  objected ;  tlie  objec- 
tion was  BUBtained  by  the  court  npon  tlie 
Kround  tliat  the  cost  of  fencing  wiis  not 
an  element  of  damage;  and  that  ralInK  ia 
aHsigned  as  error.  It  Is  contended  that 
the  ruling  was  correct,  because  the  cost  of 
fencing  is  excluded  by  law,  as  an  element 
of  damage,  in  all  condemnation  proceed- 
ings, except  where  a  railroad  company 
seeks  to  condemn  land  for  the  purpose  of 
its  railroad.  In  such  a  proceeding  the  court 
is  required  "  to  ascertain  and  assess  tbecost 
uf  good  and  suiBcient  fences  a  long  the  lines 
nt  the  railroad,  and  of  cattle-guards 
where  fences  may  cross  the  Hup  of  the 
road,"  (section  1248,  subd.  4,  supra;)  but 
it  is  not  required  to  do  so  in  any  other 
case,  and  therefore  it  is  insisted  the  de- 
fendant was  nut  entitled  to  prove  the 
necessity  or  the  cost  fur  fencing  his  land. 
But  this  provision  as  to  railroad  com- 
panies does  not  affect  the  right  of  the 
owner  to  the  compensation  to  which  he  is 
entitled.  The  object  of  the  provision  was 
to  secure  the  performance  of  a  duty  im- 
posed by  law  upon  railroad  companies  on 
land  talcen  for  the  purpose  of  their  roads. 
Section  485.  Civil  Code.  That  duty  the 
state  enforces  by  a  s|)eclal  assessment  in 
the  condemnation  proceedings,  and  the 
duty  must  be  performed  either  by  the  rail- 
road company  or  the  land-owner.  The 
assessment  may  be  paid  to  the  land-owner 
by  the  company,  or  It  may  elect  to  give 
bond  in  double  the  amount  of  the  assess- 
ment, for  the  building  of  such  fences  and 
cattle-guards  as  may  be  needed  upon  the 
land  taken  for  the  road  within  18  months 
after  the  railroad  is  built  on  the  land. 
Section  1251,  Code  Civil  Proc.  If  the  com- 
pany  fails  to  build,  the  land-owner  may 
sue  upon  the  bond.  But  if  payment  of 
the  assessment  be  made  to  the  land- 
owner, and  he  tails  to  build  and  maintain 
snch  fences,  etc.,  the  law  makes  him  liable 
to  the  company  for  any  injuries  which 
may  be  sustained  by  reason  of  his  animals 
running  at  large  upon  the  railroad,  and 
relieves  and  exonerates  the  company  from 
any  damage  or  loss  arising  out  of  the  kill- 
ing or  maiming  of  his  cattle,  trespassing 
upon  the  road,  unless  It  be  proved  that 
the  loss  or  damage  was  caused  wholly  by 
the  fault  or  negligence  of  thecompanv. 
Section  4a5,  Civil  Code.  The  special  as- 
sessment In  a  railroad  case  is  therefore 
made  in  the  Hue  of  a  duty  imposed  by 
law,  and  not  In  the  way  of  damages  to 
the  land-owner  for  an  Injury  to  his  land. 
But  in  the  present  proceeding  there  can 
be  no  flHHessment  against  the  plalntiiT  for 
the  enforcement  of  a  legal  duty,  for  the 
county  of  Butte  Is  not  bound  to  fence 
public  or  private  roads.  Any  assessment 
made  in  the  proceeding  must  therefore  be 
made  to  the  defendant  in  the  way  of  dam- 
ages for  an  injury;  and  there  is  no  law 
known  to  us  which  excludes  a  defendant 
in  a  case  from  the  right  of  showing  by 
legal  testimony  the  extent  of  an  injury 
which  is  the  sutijcct  for  ascertainment  and 
assessment.  .\ll  the  provisions  of  the  law 
under  consideration  must  be  read  and 
construed  so  as  to  correspond  with  sec- 
tion 14,  art.  1,  of  the  constitution,  which 


provides  that  "private  property  sball  not 
be  taken  or  dainaeed  for  pnblic  nse  with- 
out compensation  havin?  been  Tnade  or 
paid  into  court  for  the  owner."  That 
constitutional  provision  Is  broad  enough 
to  Include  all  cases  in  which  private  prop- 
erty is  attempted  to  be  taken  under  tlie 
power  of  eminent  domain.  And  the  legis- 
lature, in  carrying  out  the  provision,  has 
established  the  rule  that,  where  you  take 
all  a  man's  property  for  the  public  nse, 
you  must  pay  biiu  its  value;  but  where 
only  a  part  of  it  is  taken  you  must  pay 
the  value  of  that  part  and  the  damages, 
less  benefits,  for  the  injury  which  the  tak- 
ing and  appropriation  of  the  part  may 
cause  to  his  remaining  land.  Injury  to 
what  remains  is  therefore  a  proper  sul>- 
Ject  of  compensation.  The  right  of  owner- 
ship is  unlimited  except  by  the  right  of 
the  state  as  regulated  liy  the  constitution 
and  laws;  and,  when  the  state  exercises 
its  right,  the  owner  has  the  legal  right  to 
prove,  by  legal  testimony,  any  or  the 
acts  or  things  which  may  constitute  in- 
Jury  to  what  remains  of  his  land  by  the 
act  of  appropriatiun.  It  is  argued  that 
the  cost  of  fencing  cannot  be  considered 
as  a  e'ement  of  such  injury,  because  the 
plaintif.'  has  what  is  called  a  "No-Fence 
Law,"  (St.  1873-74,  p.  310;)  and  therefore 
neither  plaintiff  nor  defendant  is  bound  to 
fence.  But  under  such  a  statute,  as  at  the 
common  law,  while  no  man  was  bound 
to  fence  his  lands  against  the  cattle  of  an- 
other, there  may  be  a  nece8sit.v  or  fencing 
in  his  own  cattle,  or  otherwise  protectlrn; 
hip  land,  (Rust  v.  Low,  (5  Mass.  94;)  and, 
if  the  act  of  taking  from  him  part  uf  his 
laud  tor  the  public  use  forces  upon  him 
the  necessity  of  protecting  what  romains, 
he  should  be  entitled  to  show  It.  Yoo 
cannot  take  a  man's  laud  for  a  public 
Iiighway,  to  run  in  such  a  way  as  to  ex- 
pose bis  remaining  land  to  unlawful  or 
other  encruHcliments,  and  arbitrarily  say 
to  him,  "There  is  no  necessity  fo?  protect- 
ing your  land  by  fences  or  otherwise. "  In 
the  language  of  the  supreme  court  of  Illi- 
nois, "the  injuries  which  the  proprietor 
suffers  by  having  his  farm  divided  so  an 
to  make  it  Inconvenien'  to  pass  to  and 
from  Its  different  parts,  and  to  compel 
him  to  erect  additional  fences,  and  all 
other  injuries  of  a  like  charaoter  ucch- 
sioned  by  the  construction  of  a  public 
work  through  It,  aru  as  proper  subjects  of 
inquiry,  in  estimating  the  damages  sns- 
tained  thereby,  as  is  the  value  of  the 
land  actually  appropiiated  to  public 
use."  Railroad  v.  Carpenter,  14  111.  192. 
"  What  the  public  take, "  says  the  supreme 
court  of  New  Hampshire,  "is  not  simply 
the  land  covered  by  the  road,  but  The 
right  to  make  and  maintain  the  road; 
and  the  Injury  to  the  whole  tract  may 
much  exceed  thevalue  of  the  land  actually 
taken.  The  land  may  be  Inconveniently 
divided,  and  additional  fencing  may  be  re- 
quired. A  just  and  fair  compensation  for 
the  right  taken  would  be  the  actual  dam- 
age done  to  the  whole  land,  and  such  is  the 
compensation  which  in  equity  the  land- 
owner ought  to  receive."  In  re  Washing- 
ton  Road  Co. ,36  N.H.134.  So  where  a  com- 
mittee had  been  appointed,  under  a  stat- 
ute of  Massacbusetta,  to  locate  a  road  ad- 
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]a<lKed  to  he  necwaary,  and  to  estimate 
the  damages  any  person  may  sustain  In 
bis  property  by  the  laylnfc  oat  of  the 
road,  It  was  held  that  In  esttmattnK  the 
damages  the  committee  were  nut  cunQned 
to  the  value  of  the  land  covered  by  the 
road  and  the  expense  of  fencInR  the  ground, 
etc.,  hut  the  owner  was  entitled  to  show 
any  other  actual  dainege,  and  the  eHtlma- 
tlon  ouKht  to  be  according  to  the  damage 
which  he  will  In  fact  suxtain  in  bis  prop* 
ertv  by  the  openlnK  of  the  road.  Com.  v. 
Coombs.  2  MaHR.  489:  Oooley.  Const.  Lim. 
566;  Railroad  Co.  v.  Scott,  1  Penny.  503. 
Taking  part  of  a  man's  land  and  for  public 
use  may  not,  in  fact,  force  upon  him  the 
necessity  to  fence  the  remainder  of  his 
Kfound;  but  be  has  the  legal  right  to 
show  that  such  a  necessity  will  arise  out 
of  the  appropriation,  and,  if  the  necessity 
Bball  be  proved  as  a  fact,  the  expeuHe  in- 
cident to  it  is  a  matter  for  tbA  court  In 
estimating  the  damage  to  which  the 
owner  is  entitli'd.  The  court  erred  in  ex- 
cluding the  evidence.  Judgment  and  or- 
der reversed,  and  cause  remanded  tor  a 
new  trial. 

Ross,  J.,  Shakpstbin,  J.,  McKinstry, 
J.,  Myrick,  J.,  and  Thornton,  J.,  con- 
curred. 


Iron  Silver  Mi.t.  Co.  ▼.  Campbbli.  et  al. 

(Supreme  Cowrt  (xf  Colorado.  March  21,  1893.) 
ConTuciisa  MiNiiro  CLiLiMS— Plsadivo. 
In  an  action  tot  the  pcssesslon  of  oertaln 
mlninft  claims  the  complaint  stated,  on  informa- 
tion and  belief,  that  defendant  claimed  to  own 
certain  mining  property,  wherein  was  a  vein  of 
mineral  with  itv  top  within  the  boundaries  of  the 
claim,  which  vein  extended  downward  into  and 
throagh  plaintiffs'  claims.  The  complaint  fur- 
ther alleged  that  such  vein  was  nearly  flat,  with 
a  dip  of  not  more  than  15  degreea  from  the  hori- 
zontal, and  that  this  formation  wu  common  to 
the  district  where  the  claims  of  both  parties 
were  situated.  It  also  stated  the  direotlon  and 
extent  of  the  veins  of  defendant,  and  that  no  apex 
existed  within  the  boundaries  of  defendant's 
claim,  and  that  there  was  no  contiouity  of  veins 
claimed  by  it.  Plaintiffs  introduced  the  patent 
under  whloh  thOT  claimed,  and  defendant  moved 
for  a  nonsuit.  Held,  that  by  the  patent  plaintlffii 
established  a  prima  fade  right  to  the  premise* 
in  controversy,  and  none  of  these  alfogationi 
could  be  deemed  an  admission  that  plaintiff.' 
vein  had  no  top  within  the  boundaries  of  the? 
claim,  as  required  by  the  United  States  law,  m 
against  such  presumption. 

Appeal  from  district cotirt,  Lalce  county. 

Action  by  Peter  Campbell  and  others 
against  the  Iron  Silver  Mining  Company. 
Judgment  for  plaintllfa.  Defendant  ap- 
peals.    Affirme<l. 

The  other  facts  fully  appear  in  the  tol 
lowing  statement  by  Hayt,  C.  J. : 

This  is  an  appeal  from  the  Judgment  of 
tbe  Lake  county  district  court  in  an  ac- 
tion for  the  possession  of  mining  pruperty 
In  the  nature  of  an  action  of  ejectment, 
and  for  damages.  The  writ  was  Instituted 
by  appellees,  Peter  Campbell  et  al., 
against  appellant,  the  Iron  JSilver  Mining 
Company,  to  recover  possession  of  the 
Louisville  mining  lode  claim.  The  plain- 
tiffs derive  title  through  a  government 
patent,  and,  after  alleging  tbe  entry  and 
oaster  by  tbe  defendant,  charge  that  "the 
T.2ftp.no.8— 33 


said  defendant  company  asserts  the  right 
to  expel  the  plaintiffs  and  their  workmen 
from  said  shaft  and  claim,  and  to  mine, 
extract,  remove,  sell,  and  dispose  of  the 
valuable  ores  aforesaid  upon    the  claim 
and  pretense  that  the  vein,  lode,  or  de- 
posit   of     mineral     underlying    the   said 
lyoulBvlIIe  claim,  and  Into  which  the  said 
plaintlffH' shaft  penetrated,  is  In  fact  tbe 
Iron  and  Iron   Hat  lode  claim;  that  tbe 
said  defendantcuuipany  claim  to  own  au<l 
possess  the  said  Iron  and  IronHatclalms. 
They  assert  that  there  is  therein  disclosed 
a  lode,  vein,  or  deposit  of  valuable  min- 
eral,  with   its  top,  end,  or  apex  within 
the  boundary  Hues  of  the  said  claims  ex- 
teuding    downward    vertically,  and   that 
from   tbe  top,  end,   or    apex    thereof  the 
said  vein  or  lode  extends  continuously  in 
its  course  downward  in  an  easterly  direc- 
tion beyond  the  side  lines  of  the  said  Iron 
or  Iron  Hat  claims,  and  into  and  through 
the  said  Louisville  claim,  and  that  the 
body  of  mineral  penetrated  by  the  said 
vein  or  lode,  having  its  apex  as  aforesaid, 
is  the  identical  vein  reached  and  i>ene- 
trated  by  said  Louisville  shaft.    But  the 
plaintiffs  show  that  the  lode  or  vein  of 
mineral  disclosed  in  said  Iron  and  Iron 
Hat  claims,  or  either  of  them,  is  an  al- 
most flat  deposit  of  mineral,  with  a  dip  of 
not  more  than  fifteen  degrees  from  the 
horizon  to  the  east.     That  the  same  is 
common   to  said   California  mining   dis- 
trict, and  is  almost  imiformly  found  be- 
tween a  foot  wall   of  limestone  and  a 
hanging  wall  of  porplwry.     That  when- 
ever the  hanging  waif  of  porphyry  Is  pen- 
etrated, the  contact  with  the  same  with 
the  foot  wall  of  limestone  is  found.    At 
and  within  this  contact  the  mineral   Is 
usually  found.  That  the  said  body  or  vein 
of  mineral  extends  beyond  the  side  lines 
of  the  said  Iron  and  Iron  Hat  claims,  both 
easterly  and  westerly,  and  the  top,  end, 
or  apex  is  not  found  within  them.    And 
the  plaintiffs  further  show  that  there  is 
no  continuous  or  unbroken  body  or  vein 
of  mineral  from  either  the  said  Iron  or 
Iron  Hat  claims;    that  there  Is  a  totally 
barren  line  of  said  contact  extending  from 
a  distance  of  at  least  two  hundred  feet 
between  the  vein  or  lode  of  mineral  found 
in  the  said  last-named  claims;    and  the 
body  of  mineral  in  the  said  Louisville 
claim  Is  a  separate  and  distinct  body,  vein. 
or  lode  from  that  found  In  tbe  said  Iron 
or  Iron   Hat  claims,  and  has  not  Its  top, 
end,   or  apex    within   said  claim."    The 
defendant  answered,  and   the  cause  wat- 
tried  to  a  jury.    The  following  farts  were 
either  conceded  at  the  trial  or  established 
without  substantial  conflict:  The  appel- 
lant Is  shown  to  have  been  at  the  time  the 
OTnei  In  fee  of  two  mining  claims,  knowr 
as  the  "Iron"  and  "Iron  Hat"  locations. 
It  Is  also  the   owner  of  another   claim, 
culled  the  "Codfish  Balls,"  which  extends 
In  the  name  direction,  and  which   adjolnf> 
the  Iron  Hat  claim  on  the  west.    It  also 
owns  a  claim  described  In  the  complaint, 
and    called    the  "Porphyry,"    which  lien 
immediately  to  the  east  of  and   adjoining 
the  Iron   lode,  its  end  lines  being  practi- 
cally a  continuation   of   the  end   lines  ol 
the  Iron  claim   to   the  east.    The  Louis- 
ville lode,  tbe  property  of  appellees,  is  a 
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clairn  300  by  1,500  feet  In  dimensions,  lo- 
cated practically  east  and  west,  its  west 
end  line  being  nearer  to  the  property  of 
the  appellant  than  any  other  portion  of 
it,  but  that  line  beinc  more  than  a  thou- 
sand teet  east  of  the  nearest  portion  of  the 
Iron  lode.  The  appellant  company  began 
operations  upon  the  iron  mine  near  its 
north  end  line,  and  followed,  us  it 
claimed,  a  contact  vein  from  that  point 
eastwards  indefinitely,  such  vein,  how- 
ever, consisting,  as  claimed  by  the  appel- 
lees, for  a  great  part  of  the  distance  sim- 
ply of  a  line  of  contact  or  jointure  be- 
tween two  different  formations,  to-wlt, 
porphyry  and  llmestoae.  The  appellant 
rau  its  workings  practically  1,700  feet 
from  the  Iron  mine  easterly,  descending 
into  the  earth  at  an  angle  of  10  to  12  de- 
grees below  the  horizontal  until  It  came 
beneath  and  intersected  the  bottom  of 
the  shaft  of  the  appellees  on  the  Louisville 
claim.  It  excluded  the  appellees  from 
the  possession  of  such  worliings  as  they 
bad  made  at  this  point.  The  appellant 
attempted  to  justify  the  trespass  of 
which  the  appellees  complained  by  assert- 
ing that  it  was  the  owner  in  fee  of  a  con- 
tinuous unbrol(en  vein  ol  metatliferous 
bearing  ores,  the  apex  of  which  was  sit- 
uated within  its  patent  claims,  and  which 
In  its  downward  course  extended  outside 
of  and  beyond  its  vertical  side  lines,  and 
(ntered  the  premises  claimed  by  appellees 
under  their  Louisville  patent,  and  that  it 
was  lawfully  entitled  to  follow  such  vein 
and  extract  the  mineral  therefrom,  to  be 
found  witbiu  the  vertical  boundaries  of 
the  appellees'  mine.  The  apex  of  this 
vein  was  asserted  to  enter  the  Iron  claim 
at  its  north  end  line,  after  which  it  pro- 
ceeded In  a  north-westerly  direction,  leav- 
ing the  Iron  claim,  and  passing  out  of  its 
west  side  line  into  the  Iron  Hat  claim  at 
a  point  Ave  or  six  hundred  feet  south  of 
its  end  line;  that  it  continued  in  the 
same  direction  diagonally  across  the  Iron 
Hat  claim  into  the  Codfish  Balls  claim, 
the  side  lines  of  which  it  also  crossed  in 
a  similar  dlreftiou.  Dpon  the  trial  appel- 
lees offered  the  patent  of  the  Louisville 
claim,  together  with  a  deed  from  the  pat- 
entees to  plaintiffs,  and  rested.  A  judg- 
ment of  nonsuit  was  then  moved  and  over- 
ruled. Thereupou  a  trial  was  had,  result- 
ing in  a  verdict  and  judgment  for  the 
plaintiffs. 

L.  S.  Dixon,  G.  G.  Symes,  and  F.  W. 
Owers,  for  appellant.  Pattemoa  & 
Thomas,  for  appellees. 

Hatt,  C.  J.,  (after  stating  the  facts.) 
The  trial  in  the  district  court  was  a  pro- 
tracted one.  Upon  this  trial  many  excep- 
tions were  resurved  to  the  rulings  of  the 
Court,  and  upon  these  exceptions  numer- 
ous errors  have  been  assigned  in  this 
court.  Fortunately,  however,  we  are  re- 
lieved from  reviewing  all  errors  assigned 
save  oue.  the  other  assignments  having 
been  expressly  waived  by  counsel  at  the 
oral  argument  recently  had  before  this 
court.  JPiain tiffs,  relying  upon  the  patent, 
at  the  trial  introduced  the  suuie  in  evi- 
dence, together  with  their  deed  from  the 
patentees,  and  rested  their  case.  Thereup- 
on the  defendant  interposed  a  motion  tor 


a  nonsuit,  which  was  overruled,  to  which 
ruling  an  exception  was  dniy  reserved. 
The  question  upon  which  an  opinion  Is  de- 
sired may  be  determined  In  connection 
with  this  rulins.  C<»upled  with  the  state- 
ment made  in  the  complaint  in  suppuit  of 
the  action  for  iioases^lun  and  damages  are 
certain  allegations  made  fur  the  purposH 
of  obtaining  equitable  relief.  The  motion 
for  a  nonsuit  is  predicated  upon  the  latter 
allegations,  and  upon  the  following  pro- 
vision of  the  United  states  Statutes: 
"The    locators   of   all    mining   locations 

*  •  *  shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  Hur- 
face  included  within  the  lines  of  their  loca- 
tions, and  uf  all  veins,  lodes,  and  ledges 
throughout  tlieir  entire  depth,  the  top  or 
apex  of  which  lies  innide  of  such  surface 
lines  extended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may 
so  far  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the 
vertical  sidelines  of  such  surface  locations. 

•  •  •"  The  argument,  in  brief,  is  this: 
Onder  the  statute  Itis  said  that  tiiepatent 
conveys  only  such  veins,  lodes,  or  ledges 
as  have  their  tops  or  apexes  within  the 
exterior  lines  of  the  patented  premises. 
Plaintiffs,  as  it  is  claimed,  have  admitted 
by  the  pleadings  that  the  vein  upon  which 
a  patent  to  the  Louisville  location  was 
secured  has'  no  top  oi  apex  within  the 
boundaries  of  such  location.  Therefore  it 
is  argued  that  the  patent  is  either  void, 
or  that,  at  best, it  conveys  no  right  to  the 
mineral  in  controversy.  In  other  words, 
that  plaintiffs,  by  their  admisMious.  have 
stated  themselves  out  of  court  notwith- 
standing their  patent.  Defendants  do  not 
claim  the  evidence  to  be  sufficient  to  show 
that  they  themselves  have  the  top  or  apex 
of  any  vein  which  will  entitle  them  to  go 
within  the  territory  em  braced  in  the  Lonis- 
vllle  patent.  Their  claim,  in  this  regard,  is 
based  upon  the  position  of  the  parties  as 
plaintiffs  and  defendant  in  this  suit.  The 
action  being  in  the  nature  of  an  action  of 
ejectment,  plaintiffs,  it  is  urged,  must 
recover,  if  at  all,  upon  the  strength  of 
their  own  title,  and  not  upon  the  weak- 
ness of  that  of  the  defendant. 

In  determining  the  question  thus  raliWMl. 
we  will  first  consider  the  force  and  effect 
of  the  patent  itself,  and  then  the  nature  uf 
the  allegations  of  the  complaint  relied  up- 
on as  admisHlons  against  plaintiffs.  There 
can  be  no  higher  evidence  of  title  than  a 
patent  from  the  United  States  govern- 
ment. In  favor  of  tlie  validity  and  integ- 
rity of  such  an  instrument  we  must  pre- 
sume that  all  antecedent  steps  necessary 
to  its  issuance  were  duly  taken.  See  An- 
derson V.  BartelH,  7  Colo.  256,  3  Pac.  Rep. 
225.  and  cases  cited.  Should  we  concede, 
then,  fur  the  purposes  of  the  argument, 
that  under  the  statute  no  patent  to  a  lode 
claim  can  be  lawfully  acquired  unluss  such 
vein  has  its  top  or  apex  within  the  exte- 
rior lines  of  the  location,  then, In  tbiscase, 
the  presumption  obtains  that  the  Louis- 
ville vein  does  have  atop  or  apex  with- 
in such  territory.  This  presumption  is 
certainly  conclusive  against  the  defend- 
ant unless  the  plaintiffs  have  admitted  the 
contrary,  as  tlie  answer  contains  no  aver- 
ments against  the  patent.    In  Quinby  v. 
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Conlan,  l*H  U.  8.  42U,  it  la  Bald :  "It  would 
lead  to  cndleas  litlgatlOD,  and  be  fruitful 
of  eril,  if  a  supervieory  power  were  vested 
In  the  courts  over  the  action  of  ihenumer- 
OU8  ottlcerB  of  the  land  rtepartiiu-iit  on  mere 
queatious  of  fact  presented  for  their  dftor- 
minatlon.  It  is  only  when  these  otticers 
have  misconstrued  the  law  ap|>ll<'al)l&  to 
the  caoe,  as  ostabllshed  before  the  depart- 
ment, and  thus  have  denied  to  parties 
rl^litB  which  upon  a  correct  construction 
would  have  been  conceded  to  them,  or 
where  misrepresentations  and  frau<I  havu 
been  practiced,  necessarily  affecting  their 
Judgment,  that  the  courts  can,  in  a  proper 
proceedioK.  Interfere  and  refuse  to  give 
eSect  to  their  action.  Un  this  subject  we 
have  repeatedly  and  with  emphasis  ex- 
pressed ouropinion.and  the  mattershould 
he  deemed  settled."  In  Smelting  Co.  v. 
Kemp.  104  U.  S.  6.16,  It  was  held:  "(1) 
A  patent,  duly  signed,  conntersigiicd,  and 
sealed,  for  public  lands  wlilch,  at  the  time 
it  was  issued,  the  land  department  had, 
under  the  statute,  authority  to  convey, 
cannot  be  collaterally  impeached  in  an  ac- 
tion at  law;  and  the  finding  of  the  depart- 
ment touching  the  existence  of  certain  facts, 
or  the  performance  of  certain  antecedent 
acts,  upon  which  the  lawful  exercise  of 
that  authority  may,  in  a  particular  case, 
depend,  cannot  iu  a  court  of  law  be  ques- 
tioned. (2)  If,  in  the  issuing  of  a  patent, 
the  officers  of  that  department  take  mis- 
tal<en  views  of  the  law,ordraw  erroneous 
conclusions  from  the  evidence,  or  act  from 
either  imperfect  views  of  duty  or  corrupt 
motives,  the  party  aggrieved  cannot  set 
up  such  matters  in  a  court  of  law  to  de- 
feat the  patent.  He  must  resort  to  a 
court  of  equity,  where  he  can  obtain  relief 
if  his  rights  are  injuriously  affected  by  the 
existence  of  the  patent,  and  he  possesses 
Ruch  equities  as  will  control  the  legal  title 
rested  in  the  patentee.  A  stranger  to  the 
title  cannot  complain  of  the  act  of  the 
govei'nment  in  regard  thereto.  ■*  In  Sey- 
mour v.  Fisher,  16  Colo.  188.  27  Pac.  Rep. 
240,  it  was  held  that  no  proposition  with 
reference  to  mineral  land  is  better  estab- 
lished tlian  that  such  land,  where  helQ  un- 
der a  valid  location,  is  no  longer  subject  to 
exploratiou  and  entry, and  tbatastranger 
going  thereon  tor  the  purpose  of  interfer- 
ing In  any  way  with  the  locator's  posses- 
sion is  a  trespasser.  If  this  be  true  prior 
to  a  patent,  a  fortiori  does  the  rule  apply 
to  patented  property? 

Appellants  strongly  rely  upon  the  case 
of  Patterson  v.  Hitchcoclj,  3  Colo.  533. 
The  only  point  decided  In  that  case  which 
has  any  bearing  upon  the  questiou  here 
presented  has  reference  to  tlie  departure 
Ufa  vein  from  the  side  lines  of  the  loca- 
tion, the  court  holding  that,  if  the  vein 
does  so  depart  or  terminate  at  any  point 
within  the  location,  the  location  beyond 
such  point  is  defeasible,  if  not  absolutely 
void,  before  patent.  What  the  rule  would 
be  after  patent  Is  not  stated.  That  it 
might  be  different  is  clearly  implied  by  the 
language  of  the  opinion.  In  tlie  course 
of  itsreasoning  thecourtsaid:  "To  arrive 
at  the  intention  of  the  legislature  we  must 
consider  the  act  as  a  whole,  accepting  the 
broader  or  doubtful  expressions  of  one 
section  as  limited  or  explained  by  other 


sections.  *  This  rule  will  bo  found  excep- 
tionably  valuable  in  the  case  at  bar. 
Beading  from  the  statute  the  section  re- 
lied upon  in  connection  with  other  sec- 
tions of  the  act,  and  we  Bnd— First,  that 
congress  has  expressly  provided  for  the 
exploratiou  and  purchase  of  all  lauds  be- 
longing to  the  United  States  containing 
valuable  mineral  deposits;  second,  that 
two  methods  only  are  provided  i)y  which 
title  to  veins  containing  what  are  usually 
denominated  the  precious  metals  may  be 
acquired,  the  one  applying  to  veins  or 
lodes  of  quartz  or  other  rock  In  place,  and 
the  other  to  placer  claims.  Ueynoids  v. 
Mining  Co.,  116  IJ.  S.  687,  6  Sup.  Ct.  Rep. 
601,  is  authority  for  saying  tliat  the  stat- 
ute in  reference  to  placer  claims  was  not 
intended  to  apply  to  veins  like  the  ones 
found  in  the  Louisville  location.  Such 
veins  must  therefore  be  located  under  the 
first  provision,  if  at  all,  and  under  this 
provision  the  patent  to  the  Louisville 
location  was  In  fact  issued.  It  is  claimed, 
however  that  plaintiffs,  by  the  allega- 
tions or  their  complaint,  liave  shown 
affirmatively  that  they  have  no  right  to 
the  Vein  In  controversy.  We  are  of  the 
opinion  that  the  languoga  of  the  com- 
plaint will  not  warrant  the  construction 
sought  to  be  placed  upon  it  by  api>ellant. 
In  the  complaint,  after  an  allegation  of 
the  citizenship  of  plaintiffs  and  one  of  the 
corporation  of  the  defendant  company,  it 
is  stated  "that  some  time  during  the 
month  of  February,  A.  D.  1879,  one  Albert 
J.  .Tohnson,  being  a  citizen  of  the  United 
States,  over  the  age  of  twenty-one  years, 
entered  upon  those  premises  hereafter 
described,  the  same  constituting  a  part 
and  parcel  of  the  unappropriated  public 
domain  of  the  United  States,  and  began 
to  prospect  and  explore  the  same  for 
valuable  mineral  deposits;  that  by  means 
of  a  shaft  sunk  to  the  depth  of  more  than 
ten  feet  from  the  lowest  part  of  the  rim 
thereof  at  the  surface  the  said  Johnson 
cut,  discovered,  and  disclosed  a  vein,  lode, 
or  iedge  of  mineral  in  rock  in  place,  and 
carrying  silver  and  other  metals."  After- 
wards, and  near  the  close  of  the  pleading, 
the  statements  relied  upon  by  the  defend- 
ants as  admissions  appear.  These  allega- 
tions, when  abstracted,  are:  First.  A 
statement  upon  information  and  belief  of 
the  claim  of  defendants.  It  would  be 
manifestly  improper  to  assume  for  any 
purpose  that  the  plaintiffs  here  admit  the 
truth  of  those  matters  which  they  allege 
upon  information  and  belief  as  the  basis 
of  the  claim  to  the  vein  advanced  by  tlie 
defendants.  Second.  A  statement  by  the 
plaintiffs  tliat  the  deposit  of  mineral  in 
the  defendants'  claim  is  nearly  flat,  with 
a  dip  of  not  more  than  15  degrees  Irom  the 
horizontal,  and  that  this  fornintlon  is 
common  to  the  California  district,  the 
mining  district  in  which  both  plaintiffs' 
and  defendants' claims  are  situated.  Here, 
again,  it  would  require  a  strained  con- 
struction of  the  language  employed  to 
hold  that  It  is  equivalent  to  an  admission 
that  plaintiffs  had  no  top  or  apex  of  the 
vein  within  the  side  lines  of  their  location. 
Third.  An  allegation  of  the  direction  and 
extent  of  the  veins  of  the  defendant  com^ 
pany,  and  that  no  top  or  apex  existed 


Digitized  by 


Google 


516 


PACIFIC  EEPORTER,  Vol.  29. 


(Culo. 


wlthtn  the  exterior  lines  ofsnch  claims. 
Fotirth.  A  statement  of  tlie  want  of  con- 
tinuity of  the  veins  heloriRlng  to  the  de- 
fendant company.  These  allej^atioDS, 
when  considered  singly  or  together,  lank 
very  much  of  being  an  admission  that 
plaintiffs  have  no  top  or  apex  within  the 
exterior  Hues  of  their  claim. 

The  plaintiffs,  by  the  introduction  of 
their  patent,  established  a  primn  fncie 
right  to  the  possession  of  the  premises  in 
controversy,  and  we  are  unable  to  find 
any  admission  In  the  complaint  sufficient 
to  overcome  such  prima  facie  showing. 
Appellants,  relying  upon  a  claim  of  right 
to  follow  tJKBlr  vein  Into  the  territory  In- 
cluded within  the  side  lines  of  plaintiffs' 
claim,  were  properly  held  to  have  had  the 
burden  of  proving  such  claim.  There 
was  no  error  in  overruling  the  motion 
for  a  nonsuit,  and,  as  this  is  the  oidy 
error  relied  upon,  the  final  Judgment  for 
the  plaintiffs  will  be  affirmed. 


17  Colo.  302 

McIlTEBKET  T.  OTTT  of  DENVER  Ct  Ol. 

(Supreme  Court  of  Colorado.    Feb.  18,  1892.) 

Writ    of    Prohibition— Whbm    Issusd— Discrb- 

TION    or    Court  — PoLiCB    Courts  —  Constitu- 

TIONAL    Law  —  MUNICIPAI,    ORDINANCBS  —  TBUlI. 

BT  JuBT— Liquor  licensbs— Penai-tibs  —  Sbn- 

TENCB. 

1.  In  this  country  the  writ  of  prohibition  is 
not  granted  in  any  case  ex  debito  justitifB,  bat 
rests  in  Uie  sound  discretion  of  the  court.  Such 
discretion  should  only  be  favorably  exercised, 
however,  when  the  ordinary  forms  of  relief  are 
insufficient,  and  never  if  the  complaininf;  party 
has  another  adequate  remedy  at  law. 

3.  The  only  inquiries  permitted  upon  prohi- 
bition are  whether  the  inferior  tribunal  is  exer- 
cising a  Jurisdiction  it  does  not  possess,  or,  hav- 
ing Jurisdiction  over  the  subject-matter,  has  ex- 
ceeded its  legitimate  powers, 

3.  Under  the  constitution  there  may  be  dif- 
ferent classes  or  frrades  of  police  courts;  and,  if 
the  statute  provtdiug  for  each  class  be  applica- 
ble to  all  cities  of  the  size  designated,  it  is  not 
in  confiict  with  the  constitutional  provision  in- 
hibiting local  or  special  legislation.  The  police 
court  act  of  ItiS.'i  (Sess.  Laws,  p.  290)  does  not 
create  a  special  court  for  the  city  of  Denver 
alone,  and  is  valid  in  this  respect. 

4.  The  legislature  may  dolEgate  to  municipal 
corporations  power  to  adopt  and  enforce  ordi- 
nances on  matters  of  special  local  importance, 
though  general  statutes  exist  relating  to  the 
same  subjects.  The  same  act  may  constitute  a 
crime  against  the  public  law  of  the  state,  and 
also  a  petty  offense  against  a  municipal  regula- 
tion. The  two  offenses  in  such  case  being  differ- 
ent, each  may  be  punished  without  violation  of 
the  constitutional  inhibition  against  placing  one 
twice  in  Jepoardy  for  the  same  offense. 

5.  Where  trial  by  jury  is  a  coastitutlonal 
right,  it  is  doubtful  if  a  statute  permitting  this 
right  to  be  exercised  only  upon  an  appeal,  there 
being  no  unreasonable  restrictions  connected 
with  the  appeal,  is  legal.  But  under  the  police 
court  statute,  supra,  the  right  of  appeal,  and 
jury  trial  in  connection  therewith,  is  ao  nnrei>- 
sonably  clogged  with  restrictions  that  the  rule 
mentioned,  even  if  valid,  would  not  be  applica- 
ble. 

6.  The  provisions  of  the  constitution  guaran- 
tying trial  by  jury  and  the  like  in  criminal  cases 
were  adopted  with  reference  to  the  procedure 
theretofore  generally  existing;  and  if,  In  a  given 
class  of  offenses,  trials  without  a  jury  were  the 
prevailing  rule,  this  rule  is  not  (wanged  by  the 
constitution. 

7.  Violations  of  mwudpal  ordinances  consti- 
tute! a  cin.is  ot°  offenses  that  were  in  general 


thronghoat  the  coontry,  proceeded  against  snin- 
marilv  before  the  constitution,  and  toe  right  of 
trial  0^  jury  in  connection  therewith  does  not 
now  exist.  This  is  true,  even  where  the  act  con- 
stituting the  local  offense  is  also  a  public  misde- 
meanor, under  a  statute. 

8.  A  particular  offense,  which  was  unknown 
before  the  adoption  of  the  constitation,  is  now 
triable  by  jury  or  not  according  to  its  sfatiM,  as 
naturally  falhiig  withm  a  class  of  offenses  tliat 
were  or  were  not  theretofore  so  tried. 

0.  The  declaration  of  the  statute,  conferring 
exclusive  power  upon  the  city  to  license  and  reg- 
ulate tii>p&ng-hon8es,  that  all  laws  of  the  state 
concerning  Sunday  closing  shall  be  in  force  in 
said  city,  was  employed  for  the  purpose  of 
avoiding  exclusive  control  of  the  particular  sub- 
ject by  the  city  conncil.  The  oSender  may  be 
proceeded  against  under  either  the  city  ordinance 
or  the  general  statute,  or  both. 

10.  An  ordinance  providing  that,  upon  a  sec- 
ond conviction,  the  hcense  and  the  money  paid 
therefor  shall  be  forfeited,  and  remain  forfeited, 
though  upon  appeal  and  trial  de  novo  an  acquit- 
tal takes  place,  is  so  oppressive  and  unreasona- 
ble that  in  this  particular  it  is  void. 

11.  The  statutory  power  to  enforce  ordinances 
"by  a  proper  fine,  imprisonment,  or  other  penal- 
ties" does  not  permit  the  infliction  of  both  fine 
and  imprisonment  as  substantive  punishments 
for  the  same  offense. 

(SyUabut  hy  the  Court.) 

Original  application  by  Michael  Mcln- 
emey  for  a  writ  of  prohibition  to  the 
city  of  Denver,  the  police  magistrate's 
court  of  that  city,  and  George  L.  Soprls. 
Writ  awarded. 

H.  B.  O'Reilly  and  CaldweU  Yeaman,  for 
petitioner.  F.  A.  WUliatna  and  C  B. 
Whitford,  for  respondents. 

Helm,  J.  Petitioner  has  been  a  second 
time  found  guilty  of  violating  an  ordinance 
prohibiting  the  keeping  open  in  the  city 
of  Denver  of  dram-shops  and  tippling. 
houses  between  the  hours  of  12  o'clock 
midnight  on  Saturday  and  5  o'clock  a.  k. 
on  the  following  Monday.  The  police 
magistrate  has  overruled  an  application 
to  set  the  conviction  aside,  but,  though 
intimating  what  his  judgment  would  be, 
has  not  yet  pronounced  the  same.  This 
judgment,  under  the  ordinance,  may  in- 
clude both  fine  and  imprisonment.  A  for- 
feiture of  petitioner's  license  to  sell  liq- 
uors, and  of  the  money  paid  therefor,  aJso 
follows  this  second  conviction.  While 
there  is  contrariety  of  expression  among 
the  English  decisions  concerning  the  writ 
ol  prohibition  and  its  uses,  the  weight  of 
authority  in  England  probably  sustains 
the  positiona  urged  upon  us  by  counsel 
for  petitioner,  viz.,  that  this  writ  is  a  writ 
of  right,  and  that,  when  one  of  the  recog 
nixed  grounds  appears,  a  superior  conr 
must  issue  the  same,  notwithstanding: 
adequate  relief  might  ultimately  be  «ib. 
tslned  by  appeal  or  by  some  other  ivme- 
dy.  ishortt.  Inf. 439  et  seq.  But  the  Ainer* 
lean  cases  fully  authorise  thu  conclusions 
reached  by  Mr.  Higli  in  his  work  on  Ex 
traordinary  Legal  Remedies,  that  the  writ 
Is  not  granted  ex  debito  Jusiitiie,  but 
rests  in  the  sound  discretion  of  the  court, 
(section  76.'i;)  also  that  it  should  tte  made 
use  of  only  when  the  ordinary  forms  i>! 
relief  are  insufficient,  and  never  If  the  com- 
plaining party  has  another  adequate  reme- 
dy at  law,  (sectionn  770.  771.)  The  latter 
practice  baa  been  adopted  by  this  court, 
and  the  subject  may  fairl.y  be  treated  as 
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utare  detlsta  In  tbiB  statp.  Leonard  v, 
Bartela,  4  Colo.  95.  But  neither  In  England 
n<ir  in  America  la  this  proceeding  Hllowed 
to  Buperaede  the  ordinary  tunctloiiB  of  an 
appeal  or  writ  of  error;  the  only  Inquiry 
permitted  belnjt  whether  the  inferior  tri- 
bunal la  e.xerclHlna;  a  jurlndictlon  it  doen 
not  poHsesB,  or,  having  jurlt)<lictl<in  over 
the  8 uliject- matter,  ban  exceeded  Its  legiti- 
mate powerH.  High,  Extr.  Rem.  §  7K1. 
The  jarladlctlonal  challenge  In  the  case  at 
bar  Is  made  upon  two  grounds:  First, 
that  the  legislative  act  under  which  the 
police  court  of  Denver  ezlsta  la  unconeti- 
tiitional,  and  therefore  that  renpondent 
Soprls  la  Illegally  attempting  to  exercise 
judicial  power;  Necoac/,  thattbe  ordinance 
relating  to  Sunday  closing  Is  Invalid,  and 
the  procedure  provided  for  the  police 
magistrate  illegal ;  hence,  even  if  the  court 
he  lawfully  constituted,  it  is  exercising  a 
Jurisdiction  for  which  there  is  no  warrant 
of  law. 

While  these  questions  might  be  recon- 
sidered upon  a  trial  de  novo  in  the  county 
court,  and  likewise  by  this  court  upon 
writ  of  error  to  the  county  court,  in  view 
of  the  fact  that,  besides  an  illegal  forfei- 
ture, an  illegal  imprisonment  might  in  the 
mean  time  be  sutlered,  we  are  not  prepared 
to  say  that  the  remedies  thus  provided 
are  adequate.  We  conclude  that,  under 
all  the  circumstances,  our  discretionary 
power  in  the  prenilsea  should  t)efayorBhly 
exerclseil,  and  will  proceed  to  consider  the 
questions  of  Jurisdiction  presented.  The 
art  to  which  the  police  court  of  Denver 
3we8  Us  existence  la  found  In  Sess.  Laws 
1885.  p.  290.  Section  1  of  thia  act  declares 
that,  "Id  all  cities  in  this  atate  containing 
a  population  of  twenty-live  thousand  or 
moreinha bi tan ta.whether  organized  under 
a  special  charter  or  a  general  act,  •  •  • 
there  are  hereby  created  and  established 
certain  courts,  to  be  called  '  police  magis- 
trates'courts.'"  We  cannot  concede  the 
correctness  of  counsel's  contention  that 
the  legislature  in  this  provision  attempt- 
ed to  evade  a  constitutional  mandate  by 
creating  a  Hpeclal  court  for  a  particular 
city  under  the  disguise  of  a  general  law. 
It  luay  be  true,  as  asserted  in  argument, 
tliat  Denver  was  the  only  city  then  hav- 
ing'J.5,000  inhalUtants;  but  the  language 
employed  tendH  to  negative  the  Idea  that 
the  act  was  passed  solely  with  reference 
to  Denver,  for  It  provides  for  "courts, " 
not  a  court,  and  refers  to  "all  cities"  of 
the  requimite  size,  "whether  organized  un- 
der a  special  charter  or  a  general  act," 
etc.  It  is  perhaps  a  little  unfortunate 
that  the  police  courts  are  spoken  of  as 
"hereby  created  and  established."  But 
these  words  must  be  construed  in  the 
light  of  section  26,  art.  6,  of  the  constitu- 
tion, which  deals  exclusively  with  ttie  sub- 
ject of  police  courts,  and  simply  autlior- 
izes  the  legislature  "to  provide  for  creat- 
ing" them.  In  view  of  this  constitutional 
provision,  and  in  accordance  with  recog- 
nized rules  of  construction,  we  conc^lude 
that  the  legislative  intent  was  to  provide 
for  the  eHtahllshment  of  police  courts  In 
cities  that  might  thereafter  attain  the  req- 
uisite population,  a  well  as  In  those  which 
were  then  sufHciently  large. 

Nor  la  the  act  obnoxious,  as  claimed,  to 
CoIo.Rep.  27-29  P.— 23 


section  25.  art.  6,  and  section  2S,  art.  6,  of 
the  constitution.  True  it  la  that  tbelegls- 
iatnre  has  provided  for  three  classes  ot 
police  courta,  differing  aomewhat  from 
each  other  in  their  organlcation.  But, 
since  the  atatutes  referred  to  apply  to  all 
cities  or  towns  In  the  respective  classes 
deslgnuied  thereby,  they  cannot  be  regard- 
ed as  local  or  special  laws;  and  nothing 
more  need  be  said  of  this  objection,  In  so 
far  as  section  25  is  concerned. 

There  may  be  doubt  as  to  whether  sec- 
tion 28,  art.  6,  of  the  constitution  waa  ln> 
tended  to  cover  police  courta.  But,  If  we 
assume  that  these  courts  are  Included,  it 
Is  certain  that  they  may  be  divided  into 
different  clai<se8  or  grades.  Section  26  of 
the  same  article  directs  the  legislature,  as 
we  have  already  seen,  to  "provide  for  the 
creation"  of  "such"  police  courts  "for  cit- 
ies and  towDB  asmaybedeemed  from  time 
to  time  necessary  or  expedient,"  with  Ju- 
risdiction over  all  violations  of  ordinances 
in  the  different  cities  and  towns,  "respect- 
ively." The  peculiar  phraseology  thus 
employed  indicates  clearly  that  the  con- 
stitutional convention  had  in  mind  the 
consideration  which  is  emphasized  by  an- 
other constitutional  provision,  (section 
13,  art.  14,)  that  cities  and  towns  must,  of 
necessity,  be  divided  into  different  claHMea. 
organized  in  a  different  way,  and  clothed 
with  somewhat  ditfarent  governmental 
powers  and  authority.  The  palpable  fact 
that  a  police  court,  Rdapte<l  to  the  wants 
of  a  city  of  2,000  inhabitants,  mi^iht  be  ut- 
terly insufficient  lor  a  city  of  25,000  or  50,- 
000  people.  Is  here  recognized  by  the  fram- 
ers  of  theconstltutiou.  This  provision 
sanctions  pollcecourts differing  somewhat 
In  organization  and  procedure  for  differ- 
ent ciassesof  citieaaud  towns.  As  already 
observed,  each  of  the  statutes  relating  io 
these  courts  applies  allUe  to  all  cities  or 
towns  ot  thepartlcuiarsizeorclass  therein 
designated;  and, so  far  as  the  present  con- 
stitutional objections  are  concerned,  we 
shall  bold  that  the  police  court  challenged 
in  this  case  Is  legally  established.  Rogers 
V.  People.  9  Colo.  4!j0,  12  Pac.  Rep.  843. 

We  encounter  greater  difficulty  in  dis- 
posing of  the  remaiuing  general  objection 
urged  by  counsel  for  petitioner,  viz.,  that 
the  ordinances  through  which  petitioner's 
conviction  tool:  place  are  invalid,  and 
therefore  the  police  court  is  proceeding  il- 
legally, (ireat  reliance  is  placed  upon  the 
proposition  that  since,  by  general  statute, 
the  act  with  which  petitioner  is  charged 
is  made  a  misdemeanor  punishable  by  in- 
dictment or  information,  trial  byjnry.etc, 
the  ordinances  involved  areobnoxionstoa 
numberof  constitutional  provisions  touch- 
ing criminal  cases.  The  legislature  may 
undoubtedly  delegate  to  municipal  cor- 
porations power  to  adopt  and  enforce  by* 
laws  or  ordinances  on  matters  of  special 
local  importance,  even  though  general 
statutes  exist  relating  to  the  sauie  sub- 
jects. An  ordinance  must  be  authorized, 
and  must  not  be  repugnant  to  a  statute 
in  force  over  the  same  territorial  area; 
but  if  there  be  no  other  conflict  between 
the  provisions  ot  the  statute  and  ordi- 
nance, save  that  they  deal  with  the  same 
subject,  both  may  be  given  effect.  The  re- 
sulting or  correlative  doctrine  is  now  too 
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tirmly  establiahed  to  admit  of  serious 
question  tliat  tlie  same  act  may  constitute 
two  offenses,  viz., a  crime  against  tlie  pub- 
lic law  of  the  state,  aud  also  a  petty  of- 
fense against  a  local  municipal  rcKuiation. 
The  weight  of  authority  likewise  fairly 
sustains  the  view  that  a  prosecution  and 
punisbmeut  for  one  of  these  offenses  Is  no 
bar  to  a  proceeding  for  the  other,  though. 
If  it  be  not  so  provided  by  statute,  every 
fair-minded  Judge  will,  when  pronouucing 
judgment  in  the  second  prosecution  or 
proceeding,  consider  a  penalty  already 
suffered.  Since  the  act  constitutes  two 
distinct  offenses  against  separate  jurisdic- 
tions, it  is  analogous  totliose  cases  where 
the  same  act  Is  punishable  under  a  con- 
gressional statute,  and  also  under  a  state 
law.  The  offenses  being  different,  there  is 
no  violation  of  the  constitutional  Inhibi- 
tion against  putting  one  twice  in  Jeopardy 
for  the  same  offense.  These  views  have 
already,  in  Bnl)staDce,  been  sanctioned  by 
this  court,  (Hughes  v.  People,  8  Colo.  'iiVi, 
9  Pac.  Rep.  50,)  aud  they  are  sustained  by 
the  following,  among  other,  authorities: 
Cooley,  Const.  Lim.  (5th  Ed.)  241,  242,  and 
note  1;  Dili.  Mun.  Corp.  §§  .%7,  3GS.  and 
note  1;  Bish.  St.  Crimes,  §  23;  Whart. 
Crim.  P1.&  Pr.§440;  State  v  Lee,  29  Minn. 
4.53, 13  N.  W  Rep.  913;  Waldo  v.  Wallace. 
12  Ind.  509;  State  v  City  of  Topelia,  36 
Kan.  76, 12  Pac.  Rep.  310;  Greenwood  v. 
State,  6  Baxt.  567;  Howe  v.  Treasurer,  37 
K  J.  Law,  145;  Mayor,  etc.,  v.  Allaire,  14 
Ala.  400;  Hamilton  v.  State,:)  Tex.  A  pp. 
643;  Shafer  v.  Mumma,  17  Md.  331;  State 
V.  Sly,  4  Or.  277;  Johnson  v.  State, 59  Miss. 
543:  Wragg  v.  Penn.  Tp.  94  III.  11;  Mr- 
Laughlin  v.  Stephens.  2  Crancb,  C.  C.  148; 
City  V.  Catferata,  24  Mo.  96;  Rogers  v. 
Jones,  IWend.  238;  Cross  v.  North  Caroli- 
na, 132  U.  S.  131,  10  Sup.  Ct.  Rep.  47. 

But  we  are  told  that,  admitting  that 
the  same  act  may  be  an  offense  against 
each  of  twodltferentsoverelgnties  oriaws, 
and  that  the  actor  may  be  punished  for 
each  of  the  offenses,  it  does  not  follow 
that  the  procedure  may  be  different;  and 
it  is  confidently  asserted  that  summary 
proceedings  without  a  Jury,  In  cases  like 
the  present,  cannot  be  constitutionally 
sustained.  This  court  has  already  adopt- 
ed the  view  that  In  prosecutions  for  the 
violation  of  a  municipal  ordinance,  where 
the  offensive  act  is  not  also  a  misdemean- 
or by  general  statute,  the  constitutional 
provisions  relating  to  indictments  and 
trial  by  jury  in  criminal  cases  do  not  ap- 
ply; and  the  fact  that  imprisonment  in 
the  first  instance  may  be  a  part  of  the 
penalty  does  not  affect  tbe  conclusion. 
City  of  Greeley  v.  Hamman,  12  Colo.  94,  20 
Pac.  Rep.  1.  But  tbe  opinion  in  that  case 
expressly  disclaims  any  intimation  as  to 
the  result,  when  "the  offense  mentioned  In 
the  ordinance  is  also  covered  by  a  public 
criminal  statute."  See,  also.  City  of  iJu- 
rango  v.  Reinsberg,  16  Colo.  327,  26  Pac. 
Rep.  .S20.  Thepreclsequestlonnuwsubmit- 
ted  Is  therefore  one  of  first  Impression 
here. 

There  is  excellent  authority  for  the 
proposition  that  an  ordinance  providing 
for  summary  proceedlnRB  without  a  jury 
.^9,  in  that  respect,  void,  If  the  offensive  act 
be  also  a  statutory  misdemeanor,  punish- 


able by  Indictment  and  Jtiry  trial.  A  unm- 
ber  of  the  decisions  holding  th!«  view  de- 
clare, however,  that  if  tbe  defendant  is  en- 
titled on  appeal  to  a  trial  by  Jury,  and 
there  be  no  reasouable  limitation  con- 
nected with  the  appeal,  tbe  constitutional 
provisions  are  satisfied.  1  Dill.  Mun. Corp. 
(3d  Ed.)  §  439.  But,  if  the  offender  against 
a  municipal  ordinance  has  a  constitu- 
tional right  to  a  trial  by  Jury,  the  correct- 
ness of  the  latter  proposition  is  extremely 
doubtful.  As  a  distiugulshed  jurist  has 
well  said:  "If  congress  [or  a  state  legis- 
lature] has  the  power  to  deprive  the  de- 
fendant of  his  right  to  a  trial  by  jury  fur 
one  trial,  and  to  put  him,  if  convicted,  to 
an  appeal  to  another  court  to  secure  a 
trial  by  jury,  it  is  difHcult  to  see  why  it 
may  not  also  have  the  power  to  provide 
several  trials  by  a  court  without  a  jury, 
or  several  successive  con  victious  before  al- 
lowing a  trial  by  jury.  In  my  judgment, 
the  accused  is  en  titled,  not  to  be  first  con- 
victed by  a  court  and  then  to  be  acquitted 
by  a  Jury,  but  to  be  convicted  or  acquitted 
in  the  first  instance  by  a  jury."  Mr.  Jus- 
tice Blatchfokd  in  Re  Dana,  7  Ben.  4; 
Callan  v.  Wllsoo,  127  U.  S.  540,  8  Sup.  Ct. 
Rep.  1301.  But  It  is  unnpcessary  to  pro- 
long this  feature  of  the  discussion;  for  it 
cannot  be  said  that  tbe  appeal  which  pe- 
titioner would  be  entitled  to  take  from  a 
judgment  of  the  police  magistrate  against 
him  in  the  case  at  bar  is  not  unreasonably 
clogged  with  restrictions.  He  must  first 
execute  a  bond,  with  approved  auretins, 
conditioned,  not  merely  for  bis  appear- 
ance la  the  appellate  court,  but  also  for 
the  payment  of  any  judgment  rendered  on 
appeal ,  and  be  must  likewise,  as  a  condi- 
tion precudent  to  the  appeal,  pay  all  costs 
accrued  in  the  police  court. 

The  question  then  recurs.  Is  the  propo- 
Bition  tenable,  in  view  of  settled  legal  prin- 
ciples, that,  solely  because  aa  act  in  viola- 
tion of  a  municipal  by-law  is  also  a  mis- 
demeanor under  a  public  statnto  punish- 
able by  indictment  and  jury  trial,  a 
summary  proceeding  for  the  former  offense 
is  unconstitutional?  Why  should  the  ex- 
istence or  adoption  of  a  general  statute 
on  the  same  subject  change  the  rule  relat- 
ing to  summary  proceedings  for  violation 
of  an  ordinance,  where  sucli  proceedings 
are  valid  before  or  without  the  statute? 
It  does  not  alter  the  relation  of  the  ordi- 
nance towards  the  constitution  ;  it  does 
not  change  the  nature  or  gravity  of  the 
local  offense.  It  is  a  legislative  recogni- 
tion that  the  act  referred  to  is  of  aufficieiit 
importance  to  receive  legislative  notice 
and  condemnation,  but  It  Is  not  logically 
a  legislative  declaration  that  the  offense 
agoinst  the  ordinance  Is  to  be  afterwards 
treated  as  of  the  same  Importance  or 
grade.  The  local  Injury  is  precisely  the 
same  whether  a  general  statute  on  the 
suliject  exist  or  not;  and  the  intrinsic  and 
logical  difference  between  an  offense 
against  a  municipal  ordinance  and  one 
against  a  pul)lic  law  Is  not  affected  by  the 
fact  that  both  may  spring  from  the  same 
act. 

We  will  content  ourselves,  tor  the  pres- 
ent, with  a  reference  to  two  serious  ob- 
jections to  the  view  urged  upon  us  in  this 
behalf  oy  petitioner's  counsel: 
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First.  ThiB  view  entatis  Ibe  foHowiDS 
eorioas  result:  An  ordinance  providing 
for  a  Bninxnar,y  proceeding  without  a  Jnry 
and  the  fttatute  autttoriziDfi:  tiie  ordinance 
are  to-day  perfectly  constitutional  and 
TBiid,  l>ut  to-morrow  a  statute  declaring 
the  Rame  act  a  public  misdemeanor  takes 
effect,  and,  without  any  claim  of  an  im- 
plied lej^ielatiye  repeal,  presto, change,  the 
former  law  and  the  ordinance  at  once  be- 
come anconBtltntlonal  and  void.  That  is 
to  say,  althongh  the  first  statute,  and  the 
ordinance  thereunder,  are,  in  and  of  them- 
Belves,  perfectly  constitutional,  the  pas- 
tage  of  an  additional  general  law  rendors 
tbera  both  unconstitutional.  Thesnppus- 
ititious  case  above  put  iu  not  far-fetched  ; 
for  conduct  that  baa  long  been  a  subject 
of  local  municipal  regulation,  but  was  not 
regarded  as  a  misdemeanor  at  the  com- 
moo  law,  is  frequently  raised  by  leglsla- 
tores  to  the  dignity  of  a  public  criminal 
oBe&se. 

SeeoDdlj.  II  the  proposition  arged  by 
eoonael  in  this  behalf  be  correct,  the  fol- 
lowing offenses  against  municipal  ordi- 
nances must  be  pro«ecuted  by  Jury  trial, 
ih.:  The  injuring orobstructlng  of  streets 
or  alleys,  the  obstructing  or  polluting  of 
sewers,  the  establishing  of  offensive  trades 
or  manufactories,  assaults,  assaults  and 
batteries,  disturbances  of  the  peace,  unla  w- 
fol  asRemblages,  riots,  routs.  Indecent  ez- 
posnres,  the  keeping  of  gambling-houBes, 
of  boaseB  of  prostitution,  soliciting  on  the 
street  by  prostitutes,  carrying  concealed 
weapons,  disturbances  of  Sunday  wor- 
•bip,  banco  and  confidence  steering,  the 
practice  of  fa kiring  devices  in  fraudulent- 
ly Belling  articles  on  the  sidewalk,  etc.; 
for  these  and  other  acts,  which  are  here 
and  everywhere  regarded  as  matters  very 
properly  within  the  cogniisance  of  local 
municipal  government,  are  also  misde- 
meanors under  the  statute,  and  subject  to 
trial  by  jury.  Vagrancy  is,  we  believe,  the 
only  statutory  misdemeanor  that  is  like- 
wise a  matter  of  local  municipal  cogni- 
unce,  wherein  a  Jury  trial  is  not  accorded 
onder  the  statute.  It  is  needless  to  say 
that  a  judicial  recognition  of  the  right  to 
a  tiial  by  Jury,  in  all  the  local  offenses 
above  enumerated,  would  seriously  impair 
the  usefulness  and  efficiency  of  city  gov- 
ernments. Whatever  may  be  the  view 
concerning  the  gravity  of  the  offense 
agalnat  a  state  law,  the  very  fact  that  the 
leKlslntare  anthorizes  the  city  to  deal  with 
the  same  snbject  by  ordinance  Indicates 
that,  to  the  legislative  mind,  the  act  also 
properly  constitutes  one  of  those  petty 
offenses  regarded  as  local  iniuries.  The 
poblic  welfare,  requiring  the  maintenance 
of  peace  and  good  order  as  well  as  of  care- 
ful sanitary  regulations  In  cities  and 
towns,  renders  summary  proceedings  in 
many  cases  a  necessity ;  and  we  are  not 
now  prepared  to  inaugurate  the  revolu- 
tion that  must  follow  the  announcement 
of  the  doctrine  that  a  jury  trial  is  an  in- 
dispensable prerequisite.  It  is  banlly  nec- 
essary to  say  that  such  a  trial  is  not  al- 
ways essential  to  "due  process  of  law, "or 
tbat  it  is  not  implied  in  the  principle  that 
•very  man  judicially  adjudged  against 
shall  have  " his  day  In  court. "  We  have 
beretofoie  declared  tbat  the  framers  of  the 


eoDBtitntlon  attached  to  the  terms 
"crime,"  "crimes,"  and  "criminal  prosecu- 
tions," therein  employed,  their  ordinary 
legul  mean'ng;  also  tbat  by  statute  when 
that  instrument  was  written,  as  well  as 
at  present  in  this  state,  the  definition  of  a 
"crime"  given  by  Blackstone,  and  gener- 
ally adopted  elsewhere,  was  and  is  a  part 
of  our  law.  Section  689,  Gen.  St.,  reads: 
A  crime  or  misdemeanor  consists  io  a  vio- 
lation of  a  public  law,  in  the  commission 
of  which  there  shall  be  a  union  or  joint 
operation  of  act  and  intention,  or  criminal 
negligence."  But  an  ordinance  is  not,  in 
the  constitutional  sense,  a  public  law.  It 
is  a  mere  local  rule  or  by-law,  a  police  or 
domestic  regulation,  devoid  in  many  re- 
spects of  the  characteristicB  of  public  or 
general  laws.  City  of  Greeley  v.  Ham- 
man,  sapra,  and  authorities  cited.  Again, 
the  provisions  of  the  constitution  relating 
to  trial  by  Jury,  being  twice  in  jeopardy, 
proceedings  by  indictment  orinfnrmutlon, 
and  the  like,  In  criminal  cases,  were  adopt- 
ed with  reference  to  the  procedure  hereto- 
fore generally  existing  in  this  country.  If, 
in  a  given  class  of  offenses,  trials  without 
a  jury  were  formerly  the  prevailing  rule, 
this  rule  is  not  changed  by  the  constitu- 
tion. Cooley,  Const.  Lim.  (5th  Ed.jSUO, 
note  3;  Sedg.  St.  &  Const.  I^aw,  note,  p. 
4S7,  note,  p.  491,  and  p.  497;  Pom.  Const. 
Law,  S  a4«;  Proff.  Jury,  $  m;  State  v. 
Glenn,  .54  Md.572:  Ex  parte Kibnrg,  10  Mo. 
App.447;  People  v.  McCarthy, 45  How.  Pr. 
97;  Howe  v.  Treasurer,  supra;  McGearv. 
Woodruff,  33  N.  J.  Law,  215;  State  v.  City 
of  Topeka,  supra;  Inwood  v.  State,  42 
Ohio  St.  186;  Hill  v.  Mayor.  72  Ga.  819; 
Williams  v.  Augusta,  4  Ga.  509;  Floyd  v. 
Commissioners,  14  Ga.  866;  Shaferv. Mam- 
ma, supra;  Ward  T.  Farwell,  97  111.  698; 
City  of  Greeley  v.  Hamroan,  Bupra. 

The  inquiry,  therefore,  is  not,  was  the 
act  complained  of  a  public  misdemeanor 
by  statute  or  at  the  common  law?  but 
does  the  oftenee  charged  belong  to  a  class 
of  offenses  that  were  usually  proceeded 
against  Bummarlly?  A  careful  examina- 
tion of  authorities  has  led  UB  to  the  con- 
clusion tbat,  both  in  this  county  and  in 
England,  the  transgression  of  municipal 
regulations,  enacted  under  the  police  pow- 
er for  the  purpose  of  preserving  the  health, 
peace,  and  good  order,  and  otherwise  pro- 
moting the  general  welfai'e,  within  cities 
and  towns,  had,  for  more  than  a  century 
prior  to  the  adoption  of  our  constitution, 
been  generally  proeecnted  without  a  jury 
Sedg.  St.  &  Const.  Law,  pp.  496,  497,  also 
notes  on  pp.  487,  491 ;  Pom.  Const.  Law.  § 
3J6;  Proff.  Jury,  §  95 ;  Williams  v.  Augusta, 
supra ;  State  v.  Lee,  supra ;  State  v. 
Glenn,  supra;  Ex  parte  Uollwedell,74  Mo. 
400;  State  v.  Conlin,  27  Vt.  318;  State  v. 
Noble,  20  La.  Ann.  325;  State  v.  City  of 
Topeka,  supra;  Byers  v.  Com.  42  Pa.  St. 
89;  Howe  V.  Treaeurer,  supra;  Shafer  v. 
Mumiiin,  supra;  McGearv.  Woodruff,  su- 
pra; Ex  parte  Kiborg,  supra;  State  v. 
Sly,  supra ;  Floyd  v.  CommlsBloners,  su- 
pra. 

Some  rases  there  are  which  hold  that  a 
new  offense  created  by  statute  since  the 
adoption  of  the  constitution  is  not  cov- 
ered by  constitutional  guaranties  re- 
lating to  trial  by  Jury  and  the  like:  the 
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theory  adopted  belnp:  that  these  suaraD- 
tlea  apply  only  to  npeclBc  cages  In  which 
thtt  rights  named  bad,  previous  to  the 
constitution,  been  recognized.  But  we 
think  it  a  sounder  view  that  tlie  prhicipla 
referred  to,  in  wlintpver  words  It  may  be 
stated,  is  more  conipruliennive;  and  that 
It  includes  all  statutory  oHensen  created 
since  the  adoption  of  the  constitution 
which  belong  to  the  classeR  of  canes  there- 
toforetrlabIebyJury,etc.  Proff.  Jury,§  9S, 
and  cases  cited;  State  v.  City  of  Topeka, 
supra;  Duffy  v.  People,  6  Hill,  79.  It  will 
be  observed  that  we  have  also  recognized 
tiie  converse  of  the  proposition  lust  above 
stated.  That  Is  to  sny,  that  ttiough  a 
particular  oHense  may  have  been  unknown 
to  the  common  or  statutory  law  before 
the  adoption  of  our  constitution,  yet.  It 
It  clearly  belongs  to  a  class  of  offenses 
that  were  theretofore  not  triable  by  Jury, 
the  constitutional  gnaranties  relating  to 
Jury  trial  do  not  apply.  People  v.  McCar- 
thy, supra.  To  illustrate:  Suppose  the 
legislature  creates  a  new  felony  hitherto 
onlinown,  and  afflxesapenalty  of  20 years' 
imprisonment  In  the  penitentiary,  ought 
this  court  to  hesitate  in  declaring  that 
the  constitutional  guaranty  of  a  jury 
trial  applies?  Suppose,  on  the  contrary, 
a  city  counsel  ordains  that  to  deposit 
banana  peels  on  the  sidewalk  shall  ije  an 
offense  punishable  by  a  line  of  live  dollars, 
or,  upon  second  conviction,  by  two  days' 
Imprisonment  In  the  city  jail,  must  we  de- 
clare tbut  the  constitutional  right  to  a 
trial  by  Jury  attaches  simply  because  the 
speciflc  act  was  not  noticed,  and  hence  not 
punished  summnrlly,  before  the  conslltu- 
tloo?  The  act  of  which  petitioner  stands 
charged  under  the  ordinance  is,  in  the 
Judement  of  the  city  council  of  Denver, 
InconslHtent  with  the  peculiar  solemnity, 
peace,  good  order,  and  quiet  that  slionid 
characterize  the  Sabbath  day  within  the 
city  limits ;  and  the  violation  of  the  ordi- 
nance unqtiestionalily  belongs  to  the  clasH 
of  petty  offenses  agnlnst  local  police  regu- 
lations that  were  not  generally  triable  by 
Jury  before  the  adoption  of  our  constltn- 
tion. 

Another  objection  urged  on  behalf  of  pe- 
titioner Is  that  since  the  statute  clothes 
the  city  with  exclusive  power  to  license 
and  regulate  tippling-houaes.but  provides 
that  "all  the  laws  of  the  state  concerning 
Sunday  closing  shall  be  In  force  in  said 
city,"  the  council  Is  not  authorized  to  leg- 
islate upon  the  speciflc  snltject  of  Sunday 
closing;  and  that  for  this  reason  thu  or- 
dinance under  which  the  present  proceed- 
ing takes  place  is  void.  We  cannot  accept 
the  correctness  of  this  proposition.  In  our 
judgment,  the  plain  intention  of  the  legis- 
lature was  to  say  that,  while  the  city 
council  may  legislate  on  the  subject  of 
Sunday  closing,  yet  its  action  In  the  prem- 
ises shall  not  be  exclusive.  This  iangnage 
was  employed  for  the  purpose  of  avoiding 
exclusive  control  of  Sunday  closing  by 
the  city  council,  under  the  rule  of  con- 
struction as  tu  similar  statutes  heretofore 
announced  by  thiscourt.  Hetzer  v.  People, 
4  Colo.  45:  Hoffsmlth  v.  People,8Colo.  175, 
ttPac.  Rep.  157;  Hngers  v.  People,  supra; 
City  of  Greeley  v.  Humiuan,  supra.  See, 
also,  Cunninghaui  v.  People,  1  Colo.  App. 


— ,27Pac.  Rep.«4».  Section  20of  theordl- 
nance  relating  to  tippllng-bouses  ordain? 
that,  upon  a  second  conviction,  the  license 
Issued  by  the  city  to  sell  liquors  and  the 
money  paid  therefor  shall  be  forfeited  ab< 
Rolutely,  and  remain  forfeited,  notwith- 
standing defendant  may,  upon  a  trial 
de  novo  on  appeal  in  the  county  court,  tie 
acquitted  of  the  offense;  that  ia  toaay, 
the  ordinance.  In  effect,  punishes  the  In- 
dividual for  an  offense  of  which  he  Is  ]a- 
dlclully  found  to  be  entirely  innocent. 
Whatever  may  be  correctly  claimed  with 
reference  to  the  general  power  to  revoke 
licenses,  it  is  evident  that,  in  the  present 
instance,  the  forfeiture  is  intended  by  the 
council  to  be  a  penalty  tor  the  commis- 
sion of  a  wrongful  act;  and  we  know  at 
no  principle  that  would  sustain  for  a 
moment  a  forfeiture  for  a  wrongful  act. 
where  the  licensee  has  been  Judirially  ac- 
quitted of  such  act.  This  feature  of  the 
ordinance  is  so  oppressive  and  unreasona- 
ble that  It  must  be  held  void.  Cooley, 
Const.  Uta.  248,  Dill.  Mun.  Corp.  §  319  et 
seq. 

Une  only  of  the  remaining  objections 
presented  by  counsel  tor  petitioner  will  re- 
ceive specific  consideration.  The  ordi- 
nance, in  addition  to  a  revocation  of  tlie 
lIcenRe  and  forfeiture  of  the  license  fee,  au- 
thorizes both  Une  and  imprisonment  tu  be 
imposed  as  substantive  penalties  in  the 
same  case.  The  power  to  provide  reason- 
able pecuniary  penalties— fines— for  the 
violation  of  by-laws  may  be  implied  ;  and 
by  some  courts  it  Is  held  that  the  power 
to  "license  and  regulate"  conveys  also 
power  to  revoke  In  accordance  with  terms 
imposed  upon  Issue  of  the  license;  butclear 
legislative  authority  is  an  essential  condi- 
tion precedent  to  the  infliction  of  other 
penalties.  Dill.  Mun.  Corp.  §§  S36.  838. 
And  whatever  penalties  the  charter  design 
nates  are,  of  course,  exclusive.  Id.  $  830. 
We  say  nothing  of  by-laws  relating  to  the 
collection  of  taxes.  The  act  under  which 
the  police  conrt  of  Denver  is  organized  ex- 
pressly provides  for  commitment,  not  to 
exceed  90  days,  till  the  "  flne.  penalty,  and 
costs"  are  fully  paid.  This  Imprisonment 
is  simply  a  means  for  enforcing  the  penal- 
ty adjudged.  Imprisonment  in  the  first 
Instance,  as  a  pnrt  of  the  Judgment,  ia  not 
affirmatively  authorized,  though  there  It 
languagethat  luightpcrbaps  be  constroed 
as  a  recognition  of  other  penalties  beside* 
fines.  But  the  authority  of  the  council  oi 
Denver,  so  far,  at  least,  as  substantive 
penalties  are  concerned,  must  be  fouud  in 
the  charter  amendment  of  1S9],  enacted 
after  the  police  magistratestatute  became 
a  law,  and  liefore  the  adoption  of  the  or- 
dinance. By  this  amendment,  the  council 
is  given  "power  to  make  all  ordinances* 
needful,  and  "to  enforce  the  same  by  a 
proper  flne,  imprisnument,  or  other  penal- 
ties." SPSS.  Laws  1891,  p.  75,  §  1.  Does 
this  language  sanction  the  penalties  pro- 
vided hy  the  ordinance?  Discarding  from 
consideration  for  the  present  the  revoca- 
tion of  the  license,  does  this  statute  per- 
mit "fine  and  imprlHouraent"  tor  the  samt 
offense?  The  statute  of  1891  confers  the 
power  to  punish  violations  of  ordinances 
by  a  fine  or  by  iraprlsonraent,  or  by  "oth- 
er i)enHlties."    II  the  words  "other  pen- 
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nltlen"  n  ere  omitted, a  slnffle  oBense  could 
be  puiiiHlied  by  either  flne  ur  impriaoD' 
inent,  but  not  by  both  floe  and  Imprlson- 
ment.  Therefore,  U  the  council  had  pow- 
er to  provide  lor  "floe  and  ImprlBunment." 
such  power  mast  be  conferred  by  the 
wordB  "other  penaltleB."  But  thla  Ian- 
gUHge  was,  In  our  JudfcmeDt,  employed  io 
contradiatinctton  to  "  ilneH  and  imprisoa- 
mentB."  The  expression  Ih  "or  other  pen- 
altleB,"/.  e..  penalties  other  than  flnea  ur 
imprifionnientii.  To  say  that  the  phraae 
"other  penalties"  may.  In  a  given  case.  In- 
clnde"flne  and  IraprlBunmeut"  totcetber, 
whereas  It  cuuUl  not  include  either  flne  or 
ImprlBooment  separately,  would  be,  at 
least,  paradoxical.  No  such  dlHtlnction 
1b  advocated  by  counsel  fur  reHpondents, 
and  its  recoRDition  could  hardly  be  JuBti- 
fled.  The  "other  penalties"  referred  to 
are  penalties  that  do  not  Include  either  of 
the  two  previously  dealKnated,  such  as 
revocation  of  licenses,  forfeitures,  distress 
and  Bale,  and  the  like.  8ince  the  statute 
does  not  authorise  the  punlBhinent  by  flne 
and  Imprisoiiment,  this  provision  of  the 
ordinance  iB  alBO  void. 

We  Bball  not  prolong  this  opinion  with 
a  dlscuBsioD  of  the  query  as  to  whether  or 
not,  when  one  of  the  "other  pennltleB"  Is 
prescribed  tor  the  violation  of  a  particular 
<ird1nance,  either  flne  or  imprlBoninent 
can,  in  the  sante  case,  be  coupled  there- 
with. It  has  been  held  that  licenseB  such 
as  the  one  under  consideration  are  not  to 
be  regarded  as  property;  hence,  in  effect, 
tbat  the  revocation  thereof,  according 
to  terins  therein  contained, Ih  nota  (urfelt- 
ure.  Hnrber  V.  Baugb,  43  Iowa,  514;  but, 
contnt,  see  State  y.  Town  Council,  6  Bicb. 
Law,  404.  It  is  unnecessary  tor  the  pur- 
poses of  tbe  present  decision  to  determine 
this  question,  or  to  consider  tbe  preciRe 
extent  of  the  power  possesBed  by  the  coun- 
cil in  connection  with  the  revocation  of 
Hi-enaeB.  Tbat  part  of  the  ordinance  re- 
lating to  penaltleB  is,  in  our  judgment, 
fatally  defective.  The  writ  of  prohibition 
Bhould  therefore  issue  in  the  present  caae, 
and  it  iB  BO  ordered.    Writ  awarded. 


1  C0I0.A.  508         

Pendleton  v  Smibsabrt. 

(Court  of  A  ppeals  of  Colorado.    March  28, 1892. ) 

AcTioyt  on  Note— Plbawso  AND  Proof— Variamcb 
— Bona  Fidb  Holder— Opfeb  to  Pkove. 

1.  Flaintifl,  a  bona  fide  purchaser  of  a  note 
for  value,  before  maturity,  and  witbout  notice  of 
any  defense,  brought  suit  thereon,  and  the 
maker,  defendant,  answered  tbat  the  note  was 
elven  without  consideration,  and  for  eamblincr 
losses.  On  the  trial,  defendant  testified  that  he 
delivered  tbe  note  as  accommodation  paper,  to 
save  the  credit  of  the  payee,  under  a  promise 
that  It  should  not  t>e  used  or  transferred.  Held, 
that  the  court  properly  directed  a  verdict  for 
plaintiff. 

2.  Plaintiff,  having  offered  the  note,  and 
proved  that  he  received  ii  before  maturity,  for 
valne,  with  the  indorsements  thereon,  and  with- 
ont  notice  of  any  defense,  made  a  prima  facie 
case,  and  cast  the  burden  on  deten^nt  of  dis- 
proving the  genuineness  of  the  indor&emeDts. 

8.  The  court  properly  rejected  defendant's 
offer  "to  show  the  character  of  the  business  car- 
ried on  in  this  place  [payee's  bucket  shop] 
•  •  ♦  in  detail.  •  •  •  We  will  then  say 
ihnf  Krowfn;  out  of  the  evidence  will  be  such 
c^rf-nmstances,  together  with  the  evidem-e  that  is 


already  in  the  case,  •  •  •  tbat  itwill  besuffi- 
oient  to  go  to  tbe  jury  on  the  matter  of  notice  to 
plaintiff  as  to  the  consideration  of  this  note  at 
the  time  he  received  it;"  such  offer  being  too  in- 
definite, and  the  character  of  tbe  payee's  busi- 
ness constituting  no  defense  to  the  note  andei 
defendant's  admissions. 

Appeal  from  district  court,  Arapahoe 
county;  Oburob  W.  Alt.e.n,  ,Tudge. 

Action  by  Jacob  H.  Smissaert  against 
Irn  W.  Pendleton.  Judgment  for  plaintiff. 
Defendant  appealH.    Atiirmed. 

A.  W.  Hille  and  lahum  li.  Uouie,  for  ap- 
pellant.   Uoud  &  Fo  wler,  for  appellee. 

Richmond,  P.  J.  This  was  an  action  to 
recover  overdue  intereet  on  a  promisBury 
note.  By  the  complaint  It  la  alleged  tbat, 
on  the  28ih  day  of  October,  A.  D.  1886,  at 
Denver,  Colo.,  the  defendant.  Ira  W. 
Pendleton,  made  his  prorolBHory  note  In 
writing  on  that  date,  and  thereby  prom- 
ised to  pay,  to  the  order  of  one  tieorge  M. 
Cheney,  95,000,  on  or  before  five  years 
after  date,  with  Interest  at  6  per  cent,  per 
annum.  Tbe  note  Is  Bet  out  in  tbe  com- 
plaint,  and  is  in  words  and  figures  as  fol- 
lows: "f5,UU0  Denver,  Colo.,  Oct.  28. 
18H<i.  On  or  before  five  years  after  date, 
for  value  received.  I  promise  to  pay  to 
the  order  of  George  M.  Cheney,  Esq.,  five 
thousand  (95,000)  dollars,  with  Interest 
at  six  per  cent,  per  annum,  payable  an- 
nually. Interest  and  principal  payable  at 
Denver.  Isa  W.  Pknoletox."  And  in- 
dorsed on  the  back :  "  Without  reconrse 
to  me.  Okorub  M.  Cheney.  Interest 
paid  to  April  28, '89.  H.  h.  Prbntick." 
This  note,  it  is  alleged,  was  thereafter 
transferred  by  Cheney  to  Prentice,  and  by 
Prentice  transferred  to  plaintiff,  for  a 
valuable  consideration,  and  that  be  la 
DOW  the  owner  thereof :  that  on  the  28tb 
day  of  October,  A.  D.  1889,  there  became 
due,  and  there  is  now  due,  on  said  note 
9450  intei-est;  that  defendant  has  not  paid 
tbe  same,  nor  any  part  thereof.  For  a 
first  defenae  defendant  answered  tbat,  as 
to  whether  the  note  described  in  the  com- 
plaint was  indorsed  by  George  M.  Cheney 
or  U.  L.  Prentice,  or  transferred  tor  value, 
or  at  ail,  to  plaintiff,  who  became,  or  now 
Is.  the  owner  thereof,  he  has  not  now  and 
cannot  obtain  Hutllcient  knowledge  orin- 
toriiiation  upon  which  to  base  a  belief. 
For  a  third  defense  it  Is  alleged  that  Pren- 
tice and  Cheney  kept  what  is  commonly 
known  as  a  "bucket  shop,"  where  people 
were  generally  Invited  for  the  purpose  of 
gambling  in  different  comraoditlea:  that 
tliey  printed  and  received  telegrams, — 
gave  prices  in  tbe  Chicago  market;  tbat 
they  kept  a  report  of  bets  and  moneys  ad- 
vanced and  risked  by  different  persons' 
and  that  the  gambling  was  upon  tbe 
future  riae  or  fall  of  the  commodities,  by 
the  prices  In  the  Chicago  market  of  any  of 
these  comnioditleH  at  such  future  time  as 
they  might  desire;  that  a  certain  amount 
01"  money  was,  in  every  instance,  required 
to  t>e  put  up  as  a  margin,  to  cover  any 
I0S.S  which  the  person  bo  gambling  might 
sustain;  that  this  defendant  gambled  in 
the  bucket  shop  of  Prentice  and  Cheney 
on  the  price  of  grain  in  the  Chicago 
market,  as  quoted  and  posted  in  the 
gambling  house;    that  no  delivery    was. 
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ever  Intended,  made,  or  demanded :  that 
uo  grain  was  ever  sold,  or  ever  Intended 
to  be;  tbat  tbe  whole  buHinetiH  wum  beta 
and  wngers  on  niarginH,  dep'/nding  for 
proUts  or  louses  on  the  fluctuations  of  tbe 
prices  of  grain  in  said  market;  that  this 
note  for  $5,U00,  so  transrerrcd,  waf>  given 
In  satisfaction  of  losses  made  by  defend- 
ant while  so  dealing  or  gambling  with 
Cheney  and  Prentice.  A  demurrer  was  in- 
terposed to  tbe  second  defense,  which  was 
sustained.  A  reply  was  made  to  the  third 
defense,  and  upon  the  issues  thus  made 
trial  was  had,  and,  by  direction  of  the 
court,  verdict  was  rendered  for  plaintiff  in 
the  enni  of  $450. 

It  is  contended  by  appellant  tbat  this 
note  is  absolutely  void  in  the  hands  of  an 
innocent  holder,  and  it  is  insisted  in  tbe 
pleading  that  It  was  given  in  satlslaction 
of  losses  sustained  liy  defendant  while 
gambling  in  the  rise  and  fall  of  wheat  In 
the  Chicago  market.  Elaborate  briefs 
have  been  tiled  in  support  of  this  conten- 
tion. Upon  the  trial  of  the  case  plaintiff 
introduced  the  note  in  evidence,  and  there- 
upon rested.  Thereafter  thedefense  called 
Ira  W.  Pendleton,  the  maker  of  the  note, 
who  testitled  as  follows:  "I  am  engaged 
in  mining,  principally,  now.  I  knew  the 
firm  of  Neff,  Prentice*  Co.,  in  the  year  1886. 
I  had  transactions  with  them,  dealing  in 
options  in  wheat  in  a  bucket  shop  they 
had  here.  My  transactions  were  not 
limited  in  any  way.  •  •  •  The  doors 
were  alway  open  lor  anybody  that  came. 
The  transactions  were  private, — they 
kept  the  curtains  down  generally.  They 
advertised  to  deal  in  all  kinds  of  grain, 
atocks,  oil,  and  pork."  He  then  says: 
"I  had  a  conversation  with  Mr.  Smis- 
Baert  after  this.  He  came  to  see  me,  and 
said  that  l»e  held  this  note,  and  I  told  him 
It  was  not  worth  the  paper  it  was  written 
on;  that  I  had  never  received  a  cent  on  it 
In  any  way,  shape,  or  manner.  It  was 
only  put  in  their  hands  in  truat,  with  a 
promise  that  they  wonid  never  use  It; 
that  they  wanted  to  get  a  little  credit  at 
the  First  National  Bank,  and  they  were 
In  a  place  where  they  were  liable  to  fail  If 
I  did  not  assist  them.  They  got  me  into 
the  back  room,  and  told  me  I  should 
never  lose  a  cent  by  it,  with  a  promise 
tbat  it  should  never  go  on  record,  and 
that  they  should  merely  show  these  pa- 

Fers.  I  did  not  tell  that  to  Mr.  Smissaert. 
told  bini  the  note  was  worthless,  and  I 
would  not  pay  it.  I  believe  I  did  tell  him 
why  it  was  worthless  I  don't  remember 
exactly,  word  tor  word,  what  I  said.  I 
tried  to  state  the  tacts  in  the  case.  Mr. 
NeS  is  the  agent,  more  than  any  other, 
that  caused  me  to  give  this  note.  He  was 
president  of  Neff,  Prentice  &  Co.,  and  they 
merely  wanted  to  use  it  to  get  a  little 
credit  at  the  First  National  Bank,  and,  I 
suppose,  make  these  telegraphs.  I  told 
Mr.  Smissaert,  if  1  remember,  that  the 
note  was  worthless,  and  why  It  was 
worthless.  Idon't  know  that  I  stated  all 
these  particular  facte,  but  I  told  him  the 
note  was  worthless,  and  I  would  never 
pay  it.  He  said  the  note  was  not  due; 
It  was  the  Interest  he  wanted.  I  told  him 
I  would  pay  no  Interest;  that  I  would 
not  have  anything  to  do  with  it.     X  no- 


ticed those  Indorsements.  Tbe  indorse- 
ment says:  'Interest  paid  till  1888.'  I 
never  paid  any  of  the  interest  on  tbat.  I 
knew  Mr.  Smissaert  before  I  met  biin  io 
regard  to  this  note.  I  had  some  little 
mining  stock  transactiODs  with  him.  I 
met  him  several  times  at  my  office.  He 
knew  where  my  office  was,  on  UoUaday 
street,  near  ]5tb.  He  came  to  my  house 
after  this  transaction.  I  met  him  on  ttie 
street  only,  before  that,  but  never  met  bim 
In  any  place  of  business.  I  don't  remem- 
ber of  anything  more  on  the  street  than 
passing  the  day,  and  probably  talking 
about  the  mining  property.  He  knew 
what  my  bosinees  was,  but  I  could  not 
say  that  be  knew  that  I  was  dealing  in 
grain  and  options  In  grain.  I  kept  tliat 
secret.  1  don't  know  whether  Mr.  Smis- 
saert had  any  knowledge  of  the  firm  of 
Neff,  Prentice  &  Co."  Mr.  Smissaert,  who 
wascalled  on  behalf  of  defendant,  testified: 
"I  am  the  plaintiff.  I  traded  for  the  note 
offered  in  evidence  about  the  13th  nf 
March,  1889.  I  can  fix  the  date  from  pa- 
pers in  my  pocket.  I  paid  property  for 
tills  note,— a  honse  and  two  lots,  wordi 
f5,200.  The  value  of  tbe  note  at  that 
time  was  f  5,000.  I  got  $2,000  cash  and  the 
note  for  the  house  and  lots.  It  was  stated 
to  me.  at  the  time  I  bought  the  note, 
that  tbe  note  was  secured  by  property  in 
Duluth.  Minn.,  worth  $17,000;  and  tbat  it 
was  a  six  per  cent,  note  for  five  years. 
•  •  •  It  took  three  or  four  days  to 
make  the  trade.  Those  indorsementa 
were  on  the  note  at  the  time  I  received 
It,  exactly  as  they  arc  now.  I  am  sore  of 
tbat.  There  is  no  nhance  that  I  can  be 
mistaken  on  thJM  point." 

In  the  light  of  this  testimony  we  are 
unable  to  se  what  relation  the  business  of 
Neff,  Prentice  &  Cheney,  or  Prentice  and 
Cheney,  had  to  tbe  transaction.  We  can- 
not understand  why  the  defendant  sbunid 
have  put  himself  forth  in  the  record  as  a 
gambler  in  grain  options,  or  sbunid  have 
admitted  that  he  had  dealt  in  those  cum- 
modlties,  and  met  extraordinary  losseB. 
He  does  not  testily  in  support  of  tbe  de- 
fense, but  says  that  it  was  au  accommo- 
dation paper  executed  by  him,  secured  by 
a  mortgage  upon  propert,v  In  Duluth, 
Minn.,  which  he  loaned  to  tbe  Arm  for  the 
purpose  of  saving  their  credit,  with  tbe 
promise  that  they  would  not  use  It  or  in 
any  way  utilize  It,  save  and  except  to 
show  it.  Under  the  testimony  it  is  evi- 
dent that  the  defense  could  nut  be  legiti- 
mately relied  upon  to  defeat  recovery 
He  cannot  be  hoard  to  insist  upon  the 
validity  of  the  defense  that  the  note  greir 
out  of  a  gambling  trnnsnction,  because 
be  has  established,  by  his  own  testimony, 
and  by  tbat  of  bis  witness,  SmiBsaert, 
that  It  is  not  true.  The  fact  that  the 
plaintiff  testified  that  he  Is  a  bona  Ode 
purchaser,  for  value,  without  informa- 
tion of  any  defense  of  any  kind  or  cha^ 
acter  to  the  note,  that  he  bought  it  before 
maturity,  paying  Its  full  face  value,  1b 
undisputed.  He  declares  himself  to  be  the 
owner  o(  the  note,  and  swears  that  the 
indorsements  were  on  the  note  at  tbe 
time  he  received  it.  We  are  not  called 
upon  to  tleclde  whether  or  not  dealing  in 
tbe   rise  and  fall   in  the  prices  of  grain 
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tairough  the  Instrumentality  of  fcwcket 
shops  is  contrary  to  good  policy,  or  in 
Tiolatiou  of  the  express  provislooH  of  oar 
statute.  The  testimony  of  defendant  re- 
lieves us  entirely  from  this  burden  and 
labor,  and  we  are tqually  confident  that  au- 
thoritlesinsupport  of  thecnnclualon  of  this 
court  are  unnecessary.  Plaintiff  swears 
that  be  was  n  bona.  Ode  pnrchaser;  that 
he  purchased  for  value,  before  maturity, 
■without  notice  of  any  defense  or  defects. 
The  note  contained  no  indorsements, 
marks,  or  signs  wherewith  the  plaintiff 
could  be  charged.  The  defendant  swears 
that  he  delivered  it  as  accommodation 
paper,  under  a  promise  that  It  should 
not  bo  used  or  transferred,  but,  never- 
tbeief<8,  having  permitted  it  to  pass  out 
of  bis  hands  into  the  commercial  world, 
he  stands  charged  with  the  obligation 
to  pay. 

It  iH  said  that  tbecourt  erred  In  charg- 
ing the  jury  to  return  its  verdict  In  favor 
of  plaintiff  for  the  sum  of  $450;  and  that 
the  court  erred  in  refiiHlng  to  instruct  the 
Jury  as  requested  by  defendant.  We  are  not 
prepared  to  admit  this,  because  we  think 
the  testimony  Introduced  on  behalf  of  the 
plaintiff  and  defendant  clearly  warrnnted 
the  court  in  directing  a  verdict  for  plain- 
tiff for  the  sum  claimed.  The  instruction 
asiced  and  refused  is  in  words  and  figures 
as  follows:  "The  court  Instructs  the  jury 
that  the  note  In  controversy,  on  which  It 
is  alleged  by  the  plaintiff  that  one  and 
a  half  year's  interest  is  due,  and  for  which 
interest  this  suit  is  brought,  is  made  pay- 
able to  George  M.  Cheney,  and  that  the 
plaintiffclaims  title  to  said  note  by  indorse- 
ment from  said  Cheney  to  one  H.  L. 
Prentice,  and  by  said  Prentice  to  plaintiff, 
anr]  that,  to  entitle  the  plaintiff  to  re- 
cover In  this  action,  the  plaintiff  must 
prove  the  genuineness  of  the  indorsement 
of  Bald  note  by  said  Cheney  to  said  Pren- 
tice, and  also  the  genuineness  of  the  In- 
dorsenient  of  said  note  by  said  Prentice 
to  plaintiff;  that,  if  the  plaintiff  has  failed 
to  provethegenuinenesB  of  either  of  said  in- 
dorsemeuts,  the  jury  will  find  for  the  defend- 
ant." Defendant  was  not  en  titled  to  thisin- 
etroction.  Plaintiff  proved  that  he  received 
the  note,  before  maturity,  without  notice 
of  any  defense,  and  with  the  Indorsements 
upon  the  note,  and  he  thereby  made 
prima  fncle  proof,  thus  casting  upon  the 
defendant  the  burden  of  disproving  the 
genuineness  of  thelndorsenientsif  he  could. 
In  Wyman  v.  Bank,  5  Colo.  30-33.  it  Is 
said :  "The  possession  of  the  paper  by  the 
defendant  as  such  indorsee  Imported, 
prima  fac]»,  that  it  was  acquired  In  good 
faith  for  full  value,  in  the  usual  course  of 
business,  before  maturity,  and  without 
notice  of  any  clrcumstaxces  Impeaching 
its  validity,  and  that  such  bolder  was  the 
owner  thereof,  and  entitled  to  recover  the 
foil  nmountagainst  all  priorpnrties;  and, 
although  the  burden  of  proof  might  be 
shitted  during  the  course  of  the  trial,  yet, 
when  such  possession  is  once  shown,  the 
harden  of  proof  is  then  upon  the  one  seek- 
ing to  impeach  any  of  the  elements  of  va- 
lidity or  rights  of  the  holder  which  such 
possession  implies."  In  Poormnn  v.  Mills, 
§5  Cal.  119,  it  is  held  that,  "  where  a  prom- 
Isaory  note  is  Indorsed  In  blank,  the  title 


and  right  of  action  pass  by  dell  venr,  and 
the  note  is  payable  to  the  bearer.  •  •  • 
The  presumption  Is  that  the  Indorsee  of  a 
promissory  note  is  a  holder  for  value,  and 
the  burden  of  proof  Is  on  the  party  deny- 
ing that  It  Is  so  held."  In  University  v, 
Boorman,  56  Wis.  657. 14  N.  W.  Kep.  819,  it 
is  held  that,  "In  an  action  upon  a  promis- 
sory noteby  an  Indorsee, theproduction of 
the  note,  duly  Indorsed  to  the  plaintiff,  is 
prtma  fade  proof  of  the  assignment  there- 
of to  him  before  due,  and  for  a  valuable 
cousideratlon. "  Hays  v.  Hathorn.74  N. 
Y.  487.  In  Daniels,  Neg.  Inst.  §  633.  this 
doctrine  Is  announced:  "A  bill  or  note 
payable  to  bearer,  or  Indorsed  In  blank, 
may  be  transferred  like  currency  by  mere 
delivery."  Section  812;  "The  mere  posses- 
sion of  negotiable  instruments  produced 
in  evidence  by  the  indorsee,  or  by  the 
assignee  where  no  indorsement  is  neces- 
sary, imports,  prima  facie,  that  he  acquired 
it  hona  Me,  for  full  value,  in  the  usual 
course  of  bnsiness,  before  maturity,  and 
without  notice  of  any  circumstances  im- 
peaching its  validity;  and  that  he  Is  the 
owner  thereof,  entitled  to  recover  the  full 
amount  against  all  prior  parties.  In  oth- 
er words,  the  production  of  the  instru- 
ment, and  proof  that  it  is  genuine, 
(where,  indeed,  such  proof  is  nece«8ary,i 
prima  facie  establishes  his  case;  and  he 
may  there  rest  It."  Section  1200:  "Posses- 
sion is,  in  Itself,  prima  facie  evidence  of 
the  right  of  the  party  to  sne  and  receive 
the  money  when  ho  holds  under  a  legal 
title,  and  also  that  the  title,  although  not 
expressly,  is  actually,  vested  In  him  ,  and, 
therefore,  in  order  to  defeat  his  suit.  It 
must  be  shown  that  he  is  a  mala  Ode 
holder." 

It  is  insisted  by  appellant  that  the  court 
erred  In  rejecting  proof  offered.  The  offer 
was  as  follt>ws:  "We  propose  to  show 
the  character  of  the  business  carried  on  in 
this  place,  as  alleged  In  our  third  defense, 
in  detail,  and  In  particular.  We  will  then 
say  that  growing  out  of  the  evidence  will 
be  such  circumatunces,  together  with  the 
evidence  that  Is  already  in  the  case.  In  con- 
nection with  the  evidence  of  Mr.  Pendle- 
ton, that  it  will  be  sufBclPut  to  go  to  the 
Jnr.y  on  the  matter  of  notice  to  Mr.  Snils- 
snert  as  to  the  consideration  of  this  note 
at  the  time  he  received  it."  We  think  the 
action  of  the  court  in  declining  to  admit 
evidence  thus  offered  was  correct.  The 
offer  itself  was  too  indefinite;  but,  if  it 
were  not,  the  court  could  not  have  con- 
sidered It  because  the  character  of  the 
place  run  by  Cheney  nnd  Prentice  would 
not,  in  the  face  of  his  own  testimony,  con- 
tribute to  support  his  contention.  The 
appellant  admits  that  he  gave  the  note. 
He  gave  it  to  be  used,— true,  not  to  be 
transferred,  but  to  be  used  by  the  payee 
In  obtaining  credit  In  the  First  National 
Bank.  The  evidence  tends  to  show  \v 
knew  it  had  been  used.  This  Is  established 
by  the  letter  of  the  Cnlon  National  Bank. 
If  It  Is  true  that  It  was  without  consid- 
eration, as  is  claimed,  still  we  do  not  see 
how  that  would  contribute  to  defeat  the 
right  of  recovery  by  Smissaert,  who  took 
the  note  in  question,  which  imported  a 
consideration,  and  paid  for  it  a  valuable 
cohsideration  by  way  of  exchange  befor* 
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its  matarlty.  We  are  clearly  of  the  opin- 
ion tbat  the  appellant,  defendant  below, 
by  his  admiaalon  warranted  the  reenlt 
reached  by  the  coart  and  Jury,  and  we  see 
no  error  in  the  record  which  aathorises 
na  in  disturbing  the  verdict. 
The  Judgment  must  be  afSrmed. 


a  Colo.  A.  «»)  ^~^~^ 

Dbnteb  ft  B.  Q.  R.  Co.  T.  Db  Witt. 
(Court  of AppealtcfCotondo.    March  14, 1893.) 

Cabbibbs — Failubb  to  Dblivxb  Qood»— Bvi- 
dbmox — daju.ob8. 

I.  One  of  two  railroad  rontee  by  which  ex- 
preaa  matter  might  be  forwarded  to  R.  terminat- 
ed at  D.  Goods  were  expressed  to  R.  "vis  D. " 
Held}  that  the  word  "Tia"  did  not  designate  a 
terminal  point,  and  that  the  express  company 
was  liable  for  detaining  the  goods  at  D.  without 
notifying  the  consignee  at  R.,  for,  if  there  was 
no  pablio  carrier  from  D.  to  R.,  it  was  the  duty 
of  the  company  to  carry  tbe  goods  to  the  nearest 
available  point,  and  then  noufy  the  oooslgaee. 

9  Evidence  that  it  was  the  custom  of  the 
express  company  to  stop  all  goods  at  D.  marked 
"R.  via  D. "  was  Immaterial  where  there  was  no 
evidence  that  the  consignee  had  known  of  such 
local  costom. 

8.  In  an  action  by  a  traveling  salesman 
against  an  express  company  for  damages  for  de- 
lay in  the  delivery  of  goods,  evidence  of  tbe  loss 
01  plaintift's  time  and  Its  value  was  inadmissi- 
ble, as  such  loss  was  not  a  damage  resulting 
from  the  delay,  and  was  too  remote. 

Error  to  Arapahoe  county  court; 
Oburob  W  Millbb,  Judge. 

Action  by  Marshall  De  Witt  against  the 
Denver  &  Rio  Grande  Railroad  Company 
tor  failure  to  perioral  a  contract  lor  the 
carriage  ol  goods  within  a  reasonable 
time.  Judgment  tor  plaintiff.  Defendant 
brings  error.    Reversed. 

Wolcolt  Jk  Vnile  and  H.  F  May,  for 
plaintlR  in  error.  S.  C  Hinsdale,  tor  de- 
fendant in  error. 

Rerd,  J.  Defendant  In  error  was  a 
traveling  salesmun  of  dry  goods  by  sam- 
ples, the  goods  sold  to  be  afterwards  de- 
livered About  the  12th  of  July,  18N8,  he 
had  sold  goods  for  delivery  In  the  town  of 
Itlco,  and  ordered  them  fi'om  a  house  in 
Denver.  PlalntIB  In  error,  it  appears, 
was.  In  addition  to  its  ordinary  buslnuss, 
doing  an  express  business  over  its  lines  of 
railroad.  Tbe  town  of  Rico  la  shown  to 
have  been,  not  upon  a  railroad,  but  some 
40  miles  west  of  It,  the  nearest  station 
where  goods  were  carried  at  that  time 
being  Rockwood,  from  which  stages  ran 
to  Rico.  It  also  appears  that  there  were 
two  railroad  routes  by  which  goods 
might  be  forwarded  to  Rico,  one  icnown  as 
the  " Northern, "  the  other  as  the  "South- 
ern, "the  distance  Irom  Rocicwuod  to  Rico 
being  much  shorter  than  from  any  point 
on  the  northern  route.  Durango  is  an 
Important  business  point  on  the  southern 
route,  some  40  or  60  miles  south  of  Rock- 
wood,  which  was  tbe  terminus  of  the  rail- 
road at  tbat  time.  The  goods  were  put 
up  by  tbe  Denver  bouse,  directed  to  de- 
fendant at  Rico  "via  Durango;"  were  de- 
livered to  plalntifi  to  be  carried  by  ex- 
press, and  a  receipt  or  shipping  bill  taken. 
In  the  ordinary  course  of  transportation 
ttie  goods  should  have  reached  Rico  in 
two,  oratmoHt  tliree,  days.  The  goods 
Were  stopped  by  piaintitl'a  agent  at  Du- 


rango, there  being  no  pnblle  carrier 
from  that  point  to  Rico.  No  notice  waa 
given  by  the  agent  to  the  consignee 
of  such  arrival  or  detention;  be  wait- 
ing at  Rico,  and  daily  expecting  the 
arrival  of  the  goods.  Failing  to  arrive, 
he  instituted  inquiries,  and  after  a  time 
learned  tbefacts  from  tbe  agent  at  Duran- 
go, who  declined  to  forward  the  goods 
except  upon  payment  of  three  dollars  tor 
carriage  to  that  point.  The  payment 
was  made,  and  the  goods  forwarded  to 
Rockwood,  reaching  Rico  eight  or  ten 
days  after  shipment.  The  suit  was 
brought  tor  damages  for  a  failure  to  per- 
form the  contract  within  the  proper  time. 
It  is  contended  by  the  plaintiff  that,  the 
defendant  having  selected  tbe  route,  and 
the  package  being  directed  "via  Duran- 
go," the  contract  was  compiled  with  by 
the  transportation  to  Durango,  and  the 
detention  proper  until  called  for  by  con- 
signee. This  contention  cannot  prevail. 
"  via,"  "by  the  way  of,"  is  never  used  to 
designate  a  terminal  point,  bnt,  when  there 
are  two  or  more  available  routes,  to 
designate  by  which  the  thing  should  be 
conveyed.  The  plainly-marked  destination 
was  Rico.  The  contract  was  to  carry  to 
that  point  If  its  lines  of  business  extended 
there;  If  not,  to  deliver  to  another  carrier, 
if  any  such  there  was;  if  there  was  no 
such,  to  carry  to  the    nearest  available 

Foint  or  station,  and  notify  the  consignee, 
t  appears  in  evidence  that  Rockwood 
was  the  point  to  which  goods  by  express 
were  carried  by  rail  at  that  time,  and 
there  delivered  to  parties  runningcoaches, 
to  be  carried  and  delivered  at  Rico.  Tocom- 
ply  with  Its  contract,  plaintiff.  In  tbe  ab- 
sence of  other  instructions,  was  required  to 
forward  the  goods  by  its  ordinary  route, 
and  use  reasonably  available  means  to  en- 
able the  goods  to  reach  their  destination. 
This  was  not  done,  nor  was  notice  given 
of  the  detention.  Take  an  extreme  but 
parallel  case:  A  package  of  goods  is 
shipped  by  express  co  Kansas  City,  Mo., 
directed  "via  Pueblo,"  a  designation  of 
the  route.  Will  it  be  contended  tbat  tbe 
carrier  could  terminate  the  transporta- 
tion at  Pueblo?  So  with  Durango.  n 
point  on  the  route.  The  point  to  which 
the  gooils  were  to  be  carried  was  beyond 
the  terminus  of  Its  route.  Its  responsibili- 
ty would  only  cease  upon  the  delivery  of 
The  goods  in  good  order  to  the  next  car- 
rier at  such  terminus.  This  principle  of 
law  is  so  well  known  and  established 
that  authorities  in  its  support  seein  on- 
necessary.  An  almost  parallel  case,  but 
with  the  facts  more  In  favorof  appellant's 
position  than  this  case,  is  Rawson  v. 
Holland,  59  N.  1'.  611.  The  carrier  at  New 
York  received  goods  marked  "Day  & 
Lathrup,  Dryden,  Michigan, via  Ridgway," 
but  contracted  to  carry  only  to  Detroit. 
The  goods  were  carried  to  tbe  terminus  of 
the  line,— Detroit;  were  not  forwarded  or 
offered  tor  carriage  to  any  line  by  which 
they  could  reach  their  destination;  were 
stored  and  burned.  In  a  very  able  and 
carelully-wrltten  opinion  by  Andrbwb,  J., 
the  carrier  was  held  liable  for  their  value. 
8eel,al80,  Judeon  v.  RiillroadCorp.,4A)len, 
520;  Grlndle  v.  Express  Co.,  $7  Me.  SI7. 
Tbe  contract  entered   into  «nd   recelpi 
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given  for  theKOodBcnntalnfttbefnIlowinir: 
"To  beforwarded  to  Ita  agency  nearest  or 
most  convenient  to  deatlnatlon  only,  and 
there  delivered  to  other  parties,  to  com- 
plete the  trnniiportotlon."  There  1b  no 
mUitaklng  ttaU  language,  or  the  duties  as- 
iinmed  by  it. 

There  was  some  evidence  Introduced  to 
show  that  It  WHS  the  custom  of  the  ex- 
press company  to  stop  all  goods  at 
Durango  marked  "Rico,  via  Durango." 
This  custom  or  osage  could  In  no  way 
affect  appellee.  It  is  a  general  rule  that  a 
local  usage  must  be  shown  to  have  been 
known  to  the  party  before  he  will  be 
bound  by  it.  No  proof  of  such  knowledge 
was  attempted. 

Under  the  case  made,  appellee  was  clear- 
ly entitled  to  damages  for  the  detention 
and  failure  of  appellant  to  perform  its 
contract.  Appellee  testified  that  be  lost 
npon  the  goods,  in  reselling  by  reason  of 
the  detention,  f8;  that  he  was  detained  In 
Blco  seven  days  while  waiting  for  the 
goods,  and  fover  an  objection)  that  his 
time  was  worth  $12.69  per  day.  It  was 
error  to  allow  evidence  of  the  loss  of  time 
and  its  value  per  day.  The  charge  of  the 
court  upon  the  same  point  was  erroneous. 
It  is  not  a  damage  resulting  from  the  fail- 
ure to  perform ;  Is  too  remote  and  Incon- 
sequential to  be  considered  ;  one  not  con- 
templated by  either  party  in  entering  Into 
the  contract.  See  Ang.  Carr.  §  490; 
Browne,  Carr.  §  085;  Sedg.  Dam.  §  856; 
Woodger  v.  Railroad  Co.,  L.  B.  2  C.  P.318: 
Saw-Mill  Co.  V.  Nettleship,  L.B.8C.P.499; 
Cory  V.  Shlp-Bnlldlng  Co.,  L.  R.8  Q.B.181. 
An  Improper  rule  for  the  measure  of  dam- 
ages having  been  adopted,  the  Judgment 
must  be  reversed. 


1  G0I0.A.  468 
Gasbidt 


et    Ok    V.    HABBKLfiON. 


(Court  of  Appeals  of  Goloraio.    March  14, 1898. ) 

Obattsi.  Mortoaoes— Prioritt  —  Delat  in  Tak- 

nio  PosssssioK  ON  Dkvadlt— Replevin— Intex- 

VSMTIOS  or  BUBSBQUBNT  MOBTOAOEES— RbCHV- 
BB8. 

1.  A  chattel  mortgage  taken  duringr  the  life 
of  ft  prior  mortgaKe,  and  with  full  knowledge  of 
it,  is  subject  to  the  lien  of  such  mortgage,  and 
confers  no  greater  rights  upon  the  bolder  than 
those  possessed  by  the  mortgagor. 

2.  The  holder  of  a  senior  chattel  mortgage  is 
under  no  obligation  as  to  diligence  in  acquiring 
possession  of  the  property  upon  the  maturity  01 
nis  mortgage,  as  against  one  who  after  the  maturi- 
ty of  the  mortgage,  but  with  knowledge  of  its 
existence,  takes  another  mortgage  as  a  security 
merely  for  a  pre-existing  debt,  Brereton  v.  Ben- 
nett, 25  Pac.  Rep.  810,  15  Colo.  2S4,  distingalsbed. 

8.  Where  the  holder  of  a  chattel  mortgage 
sues  to  recover  the  mortgaged  property  after  the 
title  thereto  has  become  vested  in  him  by  de- 
fault, subseqaent  mortgagees  should  not  be  al- 
lowed to  intervene,  since  they  would  not  be  enti- 
tled in  such  an  action  to  a  judgment  against  the 
mortgagor,  nor  to  an  adjudication,  as  against  the 
plaintiff,  concerning  the  posseasion  of  the  prop- 
erty. 

4.  Where  the  interveners  ask  foe  the  appoint- 
ment of  a  receiver,  the  fact  that  a  consent  15  aft- 
erwards filed,  and  the  receiver  is  appointed  on 
such  consent,  does  not  relieve  them  from  liabil- 
ity for  the  costs  of  the  receivership. 

Error  to    district  court.  Las   Animas 
county;  J.  C  Odntek,  Judge. 
Tbis  was  an  action  of  repleviu  brouglit 


by  W.  H.  Harrelson  against  Samnel  T. 
Smith.  James  Cassidy  and  others  after- 
wards intervened.  From  a  Judgment  for 
plaintiff,  Cassidy  and  the  other  interven- 
ers bring  error.    Affirmed. 

The  other  facts  fully  appear  In  the  UA- 
lowing  statement  by  Bibbbll,  J. : 

On  the  7th  of  August,  188V,  Harrelson, 
the  defendant  In  error,  brought  an  action 
of  replevin  against  SamuKl  T.  Smith  to  re- 
cover possession  ot  22  head  of  horses  and 
a  herd  of  range  cattle, branded  with  what 
Is  known  as  the  "Curry-Comb"  brand  on 
the  right  side,  and  certain  described  ear- 
marks. Tbe  cattle  were  running  on  what 
is  known  as  the  "Carrlto  Bangs,"  in  Las 
Animas  county,  along  a  creek  by  that 
name,  and  in  a  very  extensive  country  of 
almost  100  miles  square.  Harrelson  based 
his  right  to  recover  on  a  chattel  mortgage 
dated  November  19,  1888,  given  by  Smith 
to  secure  a  promissory  note  o(  fl3,440. 
The  mortgage  was  recorded  in  the  proper 
county,  and  Is  without  any  formal  defects. 
The  later  mortgagees,  whose  claims  will 
be  subsequently  stated,  bad  both  con- 
structive and  actual  notice  of  the  mort- 
gage. A  large  number  of  these  holders  ot 
subsequent  securities  came  into  the  litiga- 
tion by  filing  their  petitions  ol  interven- 
tion. These  need  only  be  stated  generally 
to  present  the  facts  which  render  tbe  law 
expressed  In  tbe  opinion  applicable.  One 
mortgage  was  executed  to  Cassidy  and 
Lee  on  the  2lBt  of  November  following  the 
date  of  the  Harrelsun  security.  The  re- 
maining seven  mortgages  were  all  execut- 
ed after  the  maturity  of  tbe  Harrelson 
note,  and  between  the  dates  ol  June  0  and 
July  10,  1889,  Inclusive.  The  case  wab 
tiled  to  the  court,  and  upon  the  concla- 
slon  of  the  testimony  It  made  four  findings 
of  fact,  which  were,  substuotlally,  that 
Harrelson  did  not  take  possession  of  the 
property  within  a  reasonable  time  after 
tbe  maturity  ot  the  note;  that  the  mort- 
gages of  the  Interveners  were  all  given  to 
secure  pre-existing  debts,  without  a  new 
consideration  passing  at  tbe  time  ot  their 
execution;  that  all  f>f  the  Interveners  bad 
notice  and  knowledge  of  the  Harrelson 
mortgage,  and  took  their  securities  with 
full  knowledge  ot  Its  existence.  Upon  tbese 
facts  the  court  rnudered  judgment  that 
Hnrrelson  was  entitled  to  the  possession 
of  the  property,  and  dismissed  the  peti. 
tlous  of  Intervention.  Couslderoble  testi- 
mony was  introduced  on  the  trial  to  sop- 
port  a  contention  made  by  Harrelson  that 
be  bad  taken  possession  of  tbe  property 
in  May,  1889.  The  complaint,  however, 
alleged  that  at  the  time  of  the  commence- 
mnnt  ot  the  suit,  on  the  7tb  ot  August, 
Smith  was  In  possession.  The  interven- 
ers excepted  to  the  jadgment,  and  sued 
out  the  writ,  which  brings  tbe  case  here. 

J.  M.  John,  for  plaintiffs  in  error.  Cs/ct- 
ire//  Yeaman,  for  defendant  in  error. 

BisBBLL.  J.,  {after  stating:  the  facta.) 
The  facts  remove  this  case  "largely  from 
the  region  ot  dispute  and  disagreement 
which  generally  characterise  the  decisions 
concerning  the  rights  ot  holders  ot  mort- 
gages on  chattels.  Th«»  date,  record,  and 
validity  ot  tbe  Harrelson  mortgage  were 
either  conceded  or  established,  and  tbey 
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gave  to  the  holder  of  that  security  an  un- 
questiunable  and  prior  lien  on  the  proper- 
ty, unless  it  was  subsequently  loHt.  The 
mortgage  was  executed  ou  the  19tfa  day 
of  November,  1S88,  and  recorded  in  the 
•  proper  office.  It  was  Riven  to  secure  an 
indebtedness  about  wliich  there  is  no  dis- 
pute. The  finding  of  tlie  court  that  all 
the  subsequent  mortgagees  bad  knowledge 
of  the  existence  of  tills  security  is  abun- 
dantly sustained  by  the  record.  It  only 
remains  to  ascertain  the  legal  status  u! 
the  subsequent  lienors.  Their  position  is 
sharply  defined  and  clearly  outlined  by 
the  authorities.  Cassidy  and  Lee,  who 
took  tbelr  security  on  the  21st  day  of  No- 
vember, 1888,  received  it  during  the  life  of 
the  Harrelson  mortgage,  and  with  full 
.  knowledge  of  its  existence.  In  determin- 
ing their  rights,  no  consideration  need  to 
be  given  to  the  question  of  diligence  on 
Harrelson's  part  in  taking  poHsessJon  of 
the  property.  Since  they  took  their  secu- 
rity during  the  life  of  the  prior  mortgage, 
and  with  full  knowledge  of  it,  they  took 
subject  to  its  lien,  and  ac()uired  no  other 
or  greater  rights  in  the  property  itself 
than  were  possessed  by  the  mortj^agor. 
■  They  were  not  boati  tide  purchaBers  for 
value,  and  the  mortgage  remained  valid 
■and  bIndinK  as  affalnst  them,  and  they 
took  subject  to  its  provisioiis,  and  ac- 
quired only  the  right  of  i-edemption  as  it 
.inured  to  the  mortgagor.  These  circum- 
stances dispose  of  the  claim  of  the  inter- 
veners Ca8sid.v  and  Lee,  and  as  against 
them  the  adjudication  that  Harrelson 
bad  the  right  of  possession  was  clearly 
accurate.  Arnold  v  Stock,  81  111.  407; 
Cunningham  v.  Manufacturing  Co..  17  ill. 
A  pp.  610;  Bank  v.  Sprague,  21  N.  J.  Eq. 
530. 

The  other  mortgages  which  were  the 
subjects  of  the  different  petitions  of  inter- 
vention were  given  at  various  dates  lie- 
tween  the  6th  of  June  and  the  10th  of  July, 
and  after  the  note  secured  by  the  Harrel- 
son mortgage  had  matured.  One  of  the 
principal  contentions  on  the  trial  and  on 
the  appeal  was  based  on  the  delay  on  the 
part  of  Harrelson  to  take  possession  of 
the  property  subsequent  to  the  maturity 
of  his  mortgage.  Very  considerable  evi- 
dence was  introduced  on  this  subject,  and 
be  made  a  strong  attempt  to  show  that 
he  had  initiated  proceedings  to  get  control 
of  the  property  late  in  May,  and  just  be- 
fore the  note  became  due.  In  the  view 
which  the  court  takes  of  the  law  govern- 
ing the  case,  slight  consideration  need  be 
given  to  either  of  these  mattei-s.  It  is  un- 
doubtedly true  that  the  evidence  which 
Harrelson  offered  to  show  the  attempt 
on  bis  part  to  obtain  possession  late  In 
May  ought  not  to  have  been  received, 
and  that  it  could  not  have  been  made  tbe 
basis  of  a  judgment  In  his  favor.  It  was 
in  flat  contradiction  to  the  averments  of 
his  complaint,  which  stated  that  the  de- 
fendant Smith  w€t8  in  possession  when  be 
commenced  the  suit  on  the  7th  ol  August, 
more  than  two  months  afterwards.  He 
could  not,  under  the  well-settled  rules  of 
pleading,  be  permitted  to  make  proof 
against  his  case  as  he  had  laid  it.  The 
plaintiffs  in  error,  however,  were  not 
harmed  by  this  proceeding,  since  the  court 


fonnd  the  fact  the  other  way.  and  It  la  not 
entirely  clear  that  the  quesliuu  is  well 
saved  by  the  record.  It  is  equally  true 
that  all  the  evidence,  as  well  hh  the  flnd- 
ing  of  the  court,  on  the  subject  of  Harrel- 
son's diligence  in  obtaining  posneasion  of 
the  property  after  the  maturity  of  his 
paper,  could  be  eliminated  from  tbe  rec- 
ord, and  tbe  judgment  stjll  stand.  The 
interveners  are  in  no  position  to  raise  this 
question  of  diligence.  Whatever  may  be 
the  general  rule  requiring  the  mortgagee, 
upon  the  maturity  of  bis  paper,  to  be  dili- 
gent in  acquiring  possession  of  the  prop- 
erty ilf  he  desires  to  prevent  the  accretion 
of  rights  by  creditors  and  bona  Odu  pur- 
chasers for  value,  he  Is  under  no  such  obli- 
gation, as  against  subsequent  lienors  who 
have  taken  their  security  with  no  other 
consideration  passing  between  the  parties 
at  the  time  of  Its  execution  than  the  pre- 
existing debt  which  the  Instrument  is  de- 
signed to  protect.  This  question  has  re- 
ceived exhaustive  consideration  by  the 
supreme  court  of  the  Ignited  States,  and, 
in  an  opinion  which  reviews  the  authori- 
ties Kcnerally,  they  declare  the  law  to  be 
that  the  holders  of  these  subsequent  secu- 
rities hold  the  goods  open  to  "the  same 
equities  and  exceptions  as  to  title"  as 
could  be  asserted  against  them  if  they 
were  in  the  hands  of  the  mortgagor.  It 
is  laid  down  as  a  general  principle  that  to 
bring  the  holder  of  the  security  within 
the  law  which  defines  the  rights  of  a  cred- 
itor, or  a  purchaser  for  valuable  consider- 
ation, there  must  be  some  new  considera- 
tion moving  between  the  parties,  and  not 
merely  a  new  security  given  for  an  old 
debt.  Bank  v.  Bates,  120  C  S.  556,  7  Sup. 
Ct.  Rep.  679 ;  De  Lancey  v.  Stearns.  66  -N. 
Y.  157;  Jones  v  Graham,  77  N.  Y.  62S; 
Atchison  V.  Graham,  14  Colo.  217,  23  P.tc. 
Rep.  876;  McKee  v.  MiningCo..  8  Colo.  392. 
8  Pac.  Rep.  501;  Gerow  v.  Castcliu.  11 
Colo.  .560,  19  Pac.  Rep.  505;  Tiffany  v.  War- 
ren, 37  Barb.  571 ;  Boyd  v.  Beck.  29  Ala. 
704:  Paine  v.  Mason.  7  Ohio  St.  198. 

It  Is  quite  iirobable  that  the  decisions 
In  this  state  have  gime  to  the  limit  of  tbe 
most  advanced  authorities  in  defining  the 
rights  and  duties  of  the  parties  to  such 
Instruments.  The  cases  of  Knox  r.  Mc- 
Farran,  4  Colo.  586,  and  Bank  v.  McClel- 
land, 9  Colo.  608,  13  Pac.  Rep.  723.  which 
are  relied  on  by  the  plaintiffs  in  error,  are 
not  in  conflict  with  the  rule  here  an- 
nounced. It  is  quite  true  that  a  pre-exist- 
ing debt  is,  under  tbe  law  of  this  state,  a 
good  consideration  for  the  transfer  of 
property, and  likewise  may  be  a  good  con- 
sideration for  a  lien  upon  chattels.  But 
neither  of  the  cases  referred  to  calls  for  an 
expression  of  the  limitation  here  applied 
to  the  doctrine,  and  rendered  necessary 
by  tbe  proof,  and  it  will  not  he  assumed 
that  the  court,  in  stating  a  general  princi- 
ple, necessarily  intended  to  exclude  excep- 
tions which  are  so  well  supported  by  tbe 
current  of  eminent  authority. 

The  decision  in  Brereton  v.  Bennett,  15 
Colo.  254, 25  Pac.  Rep.  310,  does  not  antago- 
nize the  present  conclusion.  The  supreme 
court  has  undoubtedly  held,  following  the 
line  of  the  Illinois  authorities,  that,  as 
against  either  creditors  or  bon&  Ode  pur* 
chasers  for  value,  a  matured    mortgage's 
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fiaudalent  perse,  anlesa  tbre  rights  thereby 
acquired  have  been  asserted  by  the  um- 
auuiptlonot  posBesHioii  of  the  property.  In 
the  liRbt  uf  this  principle,  what  the  court 
said  in  that  case— "whatever  may  have 
been  his  rights,  bad  be  acted  promptly, 
tbey  were  forfeited  by  this  delay,  ami  the 
inurtgaKe  became,  in  law,  fraudulent  as 
to  other  murteage  creditors"— would  un- 
doabtedly  be  true  in  the  case  of  a  contest 
between  two  mortgagees,  where  the  sub- 
sequent mortgage  was  based  upon  a  new 
consideration,  and  given  after  the  maturi- 
ty of  the  original  mortgage,  and  without 
knowledge  of  its  existence,  on  property  in 
poBsession  ot  the  mortgagor.  And  tbe 
quotation  upon  which  so  much  reliance 
wag  placed  was  undoubtedly  uttered  by  the 
court  without  reference  to  particular  facts 
resembling  those  presented  by  this  contro- 
versy. Brereton's  original  mortgage  was, 
by  the  acts  and  evident  intention  of  the 
parties,  superseded  by  a  new  note  and  an- 
other security  executed  in  place  ot  that 
made  in  June.  Bennett  did  not  take  his 
mortgage  during  the  life  of  the  substitut- 
ed Instrument  nor  for  an  antecedent  debt. 
Be  tools  without  notice  of  that  lien.  He 
was  a  boDu  Sde  purchaser,  for  a  valuable 
consideration,  under  all  the  authorities. 
These  questions,  therefore,  of  notice  and 
of  diligence,  as  presented  by  tbe  present 
record,  were  not  considered  by  the  court, 
and  the  phase  now  under  discussion  was 
not  before  them  for  decibion.  It  will  not, 
therefore,  be  assumed  that  the  general 
statement  wblch  is  quoted  was  Intended 
to  decide  the  rights  of  a  mortgagor  who 
has  acquired  his  security  during  tbe  life  of 
another  instrument  which  tbe  boldt^r  has 
a  present  right  to  enforce,  and  with  knowl- 
edge of  its  existence  or  subsequeut  to  its 
maturity,  and  as  a  security  (or  a  pre-exist- 
ing debt.  If  the  record  or  the  decision 
could  be  fairly  said,  by  either  phraseology 
or  intendment,  to  cover  the  question  here 
decided,  it  would  be  the  duty  ot  this  court 
t<>  follow  it,  and  its  binding  force  would 
be  recognized.  But  inasmuch  as  that  case 
didnotinvolvethequestion  herein  decided, 
and  there  Is  nothing  in  the  language  ot  It 
which  necessarily  controls  the  determina- 
tion ot  this  element  of  the  proposition,  we 
bare  no  hesitancy  in  reaching  a  conclusion 
borne  out  by  such  eminent  authority. 

But  two  other  matters  i-emaiu  to  be 
considered  in  order  to  dispose  ot  all  the 
questions  which  need  be  determined  on 
this  hearing.  It  seems  to  be  contended  by 
the  plaintiffs  In  error  that  the  court  erred 
in  dismissing  the  petitions  of  intervention. 
The  argument  is  that  since  the  interveners 
vere,  in  any  event,  mortgagees  and  pos- 
Kssed  of  some  rights  as  against  the  orig- 
inal defendant  Smith,  and  might,  under 
some  circumstances,  have  a  claim  upon 
any  fund  resulting  from  the  disjiositlon  of 
the  mortgaged  property,  they  were  enti- 
tled to  a  judgment  upon  these  several 
qaestions.  According  to  the  view  which 
tbe  court  takes  ot  the  rights  of  the  parties 
Under  these  various  securities,  this  cannot 
be  conceded.  Whatever  rights  the  Inter- 
veners bad  were  those  ot .  second  or  subse- 


qnrnt  mortgagees  ot  personal  property 
after  tbe  title  thereto  had,  by  default,  be- 
comevested  in  the  prior  lienors.  This  right 
Is  entirely  analogous  to  that  enjoyed  by 
the  mortgagor,  which  is  simply  the  right 
of  retlemption,  or  possibly,  under  some  cir- 
cumstances, the  right  to  enforce  a  claim 
agalnnt  any  surplus,  or  to  attack  the  sale 
because  of  some  fraud  or  wrong  commit- 
ted In  the  enforcement  of  the  prior  mort- 
gusees'  rights.  Without  attempting  to 
define  or  express  all  tbe  rights  which,  as 
second  lienors,  they  may  have,  it  Is  enough 
to  say  that  they  are  not  entitled  In  this 
action  to  a  Judgment  against  Smith  on 
their  notes,  nor  to  an  adjudication  as 
against  Harrelson  concerning  tbe  posses- 
sion of  the  property.  ITnder  the  allega- 
tions ot  the  various  petitions,  the  Judg- 
ment ot  dismissal  was.  under  the  law,  a 
proper  flndiug  and  entry. 

The  plaintiffs  In  error  Insist  that  the 
costs  of  the  receivership  should  not  be 
taxed  against  them.  It  appears  that,  up^ 
on  the  presentation  ot  the  petitions  of  in- 
tervention, the  interveners  made  applica- 
tion to  tbe  court  for  the  appointment  of  a 
ree-eiver  to  take  charge  of  the  property  in- 
volved In  the  contest  for  possession.  The 
order  was  made,  and  a  receiver  was  ap- 
pointed, but  the  order  appears  to  have 
been  based  on  a  consent  filed.  This  view 
does  not  exclude  the  idea  that  the  receiver 
was  appointed  at  tbe  instanceof  theinter- 
yuners,  who  must  be  held  responsible  tor 
the  coHts  necessarily  accruing  from  this 
proceeding.  It  Is  probably  true  that  there, 
are  many  items  ot  expense  whirh  would 
be  incurred  in  the  care  and  custody  of  tbe 
cattle,  and  in  the  shape  of  ordinaryez- 
pensea  incident  to  the  running  of  a  herd, 
which  could  not  legitimately  be  taken  as 
a  part  of  the  costs  of  the  receivership. 
Under  the  circumstances,  the  only  costs 
which  should  be  taxed  against  tbe  inter- 
veners because  of  the  application  are  those 
which  are  tbe  legitimate  and  unavoidable 
Incidents  to  the  appointment.  The  fees 
allowed  the  officer,  his  necessary  disburse- 
ments, and  whatever  are  the  usual  and 
customary  outlays  of  persons  holding  such 
a  position,  and  caring  for  similar  proper- 
ties, are  all  that  should  be  held  to  be  in- 
cluded in  such  an  order  as  that  entered. 
There  is  nothing,  however,  in  the  record 
to  show  what  expenses  were  taxed  as 
costs,  nor  whether  tbe  court  committed 
any  error  in  this  particular.  It  is  quite 
possible  that  Qnal  action  may  not  have 
l)een  taken,  and  it  will  not  be  assumed,  in 
tbe  absence  of  a  showing,  that  any  items 
were  included  in  the  costs  which  could  not 
be  legitimately  embraced  in  tbe  taxation, 
nor  that  the  court  exceeded  its  power,  or 
exercised  an  unwarranted  and  illegal  dis- 
cretion in  the  matter.  The  general  order 
taxing  the  costs  was  undoubtedly  correct. 
There  is  nothing  in  tbe  form  of  the  judg- 
ment complained  ot  In  respect  ot  this  mat- 
ter which  requires  that  the  Judgment, 
should  be  disturbed.  Tbe  court  did  not 
err  in  Its  findings  ot  tact  or  Its  conclusions 
ot  law,  and  entered  the  proper  Judgment 
thereon.    It  must  be  affirmed. 
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HuRD  T.  Atkins. 
(Court  of  AppcnU  of  Colorado.    M  arch  14, 1893. ) 

Review   on    Appeal — Evide.nce  — Remakks    of 
CovNSEii — Ehkoxeous    Ikstructioss  —  Action 

AGAINST  ClEKK  op  CoORT— EXCESSIVE  FEES. 

1.  Where  tbere  is  sufficient  evidence  to  base 
a  verdict  upon,  the  verdict  will  not  be  disturbed 
on  appeal. 

2.  Wber«  suit  is  broDght  Mainst  a  clerk  of 
a  court  for  fees  alleged  to  have  Been  excessively 
and  corruptly  charged,  and  the  evidence  shows 
that  he  received  lees  which  he  neglected  to  cred- 
it on  his  books,  ttie  question  as  to  whetber  this 
was  done  inadvertently,  or  for  the  purpose  of 
compelling  payment  of  such  fees  a  second  time, 
is  for  the  jury. 

8.  The  fact  that  one  or  more  instructions 
given  in  the  trial  of  a  cause  are  erroneous  does 
not  warrant  a  reversal,  where  the  charge  as  a 
whole  presents  a  fair  statement  of  the  issues. 

4.  Alleged  improper  remarks  made  by  coun- 
sel in  bis  argument  will  not  be  considered  on  ap- 
peal, unless  incorporated  in  the  record. 

Error  to  district  court,  Arapahoe  coun- 
ty: J.  A.  Bgntly,  Jodge. 

Action  by  Natban  S.  Hard  against 
Horace  H.  Atkins,  clerk  of  court.  There 
was  jodfirnient  lor  defendant,  and  plain- 
tiff brings  error.    Afflrined. 

A.  B.  ini-nman  and  W.  T.  Hnghea,  for 
plaintiff  in  error.  Teller  &  Orabood,  for 
defendant  In  error. 

BicHMOND,  P.  J.  This  was  an  action  to 
recover  damages  from  the  clerk  of  the  dis- 
trict court  of  Clear  Creek  county,  Colo., 
for  fees  excessively,  illegally,  and  corrupt- 
ly charged.  To  the  complaint  a  demurrer 
was  Interposed,  and  overruled.  There- 
after defendant  answered.  Trial  was  had 
to  a  jur.v,  resulting  In  a  verdict  for  de- 
fendant, upon  which  Judgment  was  en- 
tered. Much  has  been  said  in  the  argu- 
ment of  the  respective  parties  as  to  the 
nature  of  this  action,  and  whether  or  not 
the  complaint  contained  a  cause  of  ac- 
tion. It  is  Insisted  on  the  one  side  that 
it  is  necessarily  an  action  under  the  stat- 
ute, and  on  the  part  of  plaintiff  in  error 
that  It  is  not  such  an  action.  We  deem 
it  wholly  unnecessary,  for  the  purposes  of 
this  opinion,  to  pass  upon  the  question 
whether  It  be  an  action  under  the  statute, 
at  th(3  common  law,  or  by  virtue  of  the 
provisions  of  some  one  or  more  English 
statutes  which  are  at  present  In  force  in 
this  country.  The  complaint  charges  that 
the  defendant  was  clerk  of  the  district 
court  of  Clear  Creek  county;  that  there 
was  a  certain  case  pending  In  said  court, 
and  that  plaintiff  paid  and  advanced  to 
defendant  as  costs  in  that  case  live  dol- 
lars; and  afterwards  plaintiff  paid  costs 
from  time  to  time  until  all  the  costs  In 
the  case  were  fully  paid  and  satisfied; 
that  the  defendant,  for  the  purposes  of 
extortion  and  oppression,  wrongfully 
charged  plaintiff  with  various  items  of 
costs;  that  he  issued  fee-bills,  which  were 
placed  In  the  hands  of  the  sheriff  of  the 
county,  requiring  him  to  collect  the  sum 
of  974.2$,  with  perhaps  one  or  more  items; 
that  on  August  24,  1S89,  plaintiff.  In  order 
to  prevent  a  levy  upon  his  property,  paid 
to  the  sheriff  the  sum  of  $76.10;  that  in 
pursuance  of  a  system  of  practice  by  the 
defendant  as  clerk  of  the  court,  for  the 
purposes  of  extortion  and  oppression,  be 
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failed  to  credit  the  plaintiff  with  the  vari- 
ous sums  paid  in  satisfaction  of  bis  de- 
mands for  costs  upon  his  tee  ^<r^"ks. 
From  a  careful  reading  of  the  complaint 
containing  the  averments  as  above  set 
forth,  we  are  unable  to  reach  any  other 
conclusion  than  that  the  plaintiff  in  this 
case  songht  to  charge  the  defendant  with 
corruptly  proceeding  with  the  duties  of 
his  ofHce,  with  wrongfully  and  oppressive- 
ly and  unlawfully  exacting  fees  to  which 
he  was  not  entitled  ;  and  by  the  answer 
and  the  complaint  this,  it  occurs  to  us. 
was  the  main  and  In  fact  the  only  issue 
presented  for  the  considerMtion  of  the 
jury.  The  testimony  is  snrflcient  In  oar 
judgment  to  sustain  the  finding.  The 
universal  and  accepted  rale  of  practice  in 
the  appellate  court  of  this  state,  which 
rule  we  are  obligated  to  recognise  and 
sustain,  is  that  where  there  is  sufflcient 
testimony  upon  which  the  verdict  might 
be  properly  based  or  founded  the  appel- 
late court  will  not  disturb  the  verdict. 

It  can  beadinlttedtbat  therecord  shows 
that  the  defendant,  as  clerk  of  the  court, 
received  fees  In  payment  of  costs  which  he 
neglected  to  credit  upon  his  fee-book  to 
the  account  of  the  plaintiff.  But  whether 
this  was  un  error  of  the  head  and  not  of 
the  heart,  and  wh.theritwas  through  a 
system  of  practice  indulged  in  by  him, 
whether  it  was  done  for  the  purpose  of 
wrongfully  oppressing  the  plaintld,  and 
extorting  money  from  him,  were  qura- 
tlons  which  In  our  judgment  were  prop- 
erly submitted  to  the  consideration  of  a 
jury. 

Much  has  been  said  with  reference  to  the 
instructions  given  by  the  court,  and  in- 
structions asked  by  plaintiff  which  the 
court  refused.  It  is  not  tbe  practice  of 
this  court  when  reviewing  instructions  to 
incorporate  t.hnm  into  the  opinion,  unless 
it  appears  to  be  necessary  for  the  purpose 
of  pointing  out  errors  committed  at  the 
trial.  \Ve  have  reviewed  with  some  care 
the  instructions  given,  and  have  reached 
the  connlusive  opinion  that  the  issues  pre- 
sented by  the  language  of  the  complaint 
and  the  denial  of  tbe  answer  were  fairly 
and  impartially  presented  to  tbe  jury. 
Perhaps  It  can  be  said  with  considerable 
force  that  one  or  more  of  the  Instructions, 
considered  separately  from  the  whole 
charge  to  the  jury,  might  be  said  to  be 
erroneous,  but,  as  has  frequently  been 
said,  when  the  charge  U  considered  in  Its 
entii-etv,  and  by  the  charge  the  issues  are 
fairl.v  and  impartially  presented,  and  the 
instructions  do  not  tend  to  mislead  or 
mystify  the  jurors  In  tbeir  deliberations, 
the  appellate  court  will  not  disturb  tbe 
verdict. 

It  is  argued  by  plaintiff  in  error  that 
the  judgment  should  be  reversed,  because 
the  attorney  for  defendant,  over  the  objec- 
tions of  plaintiff,  commented  upon  the 
general  character  of  the  defendant  in  his 
address  to  the  Jury.  There  is  some  doubt, 
or  at  least  there  is  a  dispute  shown  by 
tbe  record,  and  so  asserted  in  tbe  oral 
argument,  as  to  whether  the  defendant 
did  so  comment.  But  if  he  did,  and  we 
admit  that  the  record  supports  the  asser- 
tion of  the  attorney  for  piaintlff  in  error, 
yet  nevertheless  the  character  of    those 
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r(>mark0  Ib  not  embraced  within  th«  rec- 
ord, nor  Ih  the  lani^uBge  used  broiif^bt  to 
tbe  attention  of  this  court  In  Bach  a  way 
BB  to  warrant  hb  In  couBiderlns  it.  If  the 
exact  worda  were  Incorporated  Into  the 
record,  we  niiKht  then  ho  able  to  de- 
termine whether  or  not  by  bo  doln^  the 
defendant  In  error  bad  Rone  beyond  hla 
iPRttlniate  privilege  in  tbe  dlBctiSBlon  of 
thecawe  to  the  jury,  and  created  Buch  an 
error  as  would  warrant  a  reversal  of  the 
judfcment.  It  Ib  true  that  an  attorney 
baa  no  right  to  introduce  before  the  Jnry 
facts  upon  wbleh  to  bane  a  denunciation 
of  the  conduct  of  the  opposite  party,  but 
It  does  not  follow  that,  because  sncli  Is 
permitted  or  done,  the  appellate  court 
vrill  be  justified  in  reversing  the  Judgment. 
In  the  case  of  Railrond  Co.  v.  Moynahan, 
8  Colo.  58,  5  Pac.  Rep.  811,  the  conrt,  in 
commenting  upon  the  conduct  of  counsel 
in  that  particular  case,  said :  "It  is  an  at- 
torney's duty  and  privilege  to  show  np  In 
their  true  light  such  acts  and  conduct  of 
the  opposite  party  as  are  deserving  of 
crlticiBm  or  condemnation,  but  be  must 
not  depart  from  the  evidence  for  snch 
purpose,  and  surreptitiously  introdnce  be- 
fore the  Jury  such  Irrelevant  matters." 
Tbe  conduct  of  counsel,  it  was  held  in  this 
case, 'n  as  cleanly  reprehensible,  but  was 
Insiifilcient,  under  thn  circumstances  of  tbe 
case,  to  Justify  a  reversal. 

Counsel  forplaintirr  In  error  has  present- 
ed his  side  of  this  question  with  ability, 
and  we  have  carefully  reviewed  the  entire 
record,  both  printed  and  written,  and  feel 
warranted  In  saying  that  theiv  is  suffi- 
cient evidence  to  support  the  verdict,  that 
the  Instructions  of  the  conrt  fairly  pre- 
sented the  law  governing  the  Issues  In  the 
case,  and  that  snfflcieot  error  does  not 
appear  In  tbe  record  to  warrant  a  re- 
versal of  the  Judgment.  The  Judgment 
must  be  affirmed. 

2Colo.A.  1   .  


CoLouAUo  Springs  Live-StockCo.  ▼.  God- 

DI.VG. 

{Court  of  Appeals  of  Colorado.  March  28,  lRf)2  ) 
Rbtibw  OS  Appeai/— Actios  fob  Bbbacb  op 

CJOXTBACT. 

1.  Where  the  evideoce  in  a  cause  Is  not  pre- 
served by  bill  of  exceptions,  the  court  oannot  de- 
termine any  matters  suggested  as  error  except 
that  predicated  on  the  iDSufflctency  of  the  com- 
plaint. 

2.  The  oomplalnt,  in  an  aotioa  of  breach  of 
contract  of  sale  and  purchase  of  hay,  which  obli 
gated  defendant,  averred  substantial  perform- 
ance by  plaintiff,  failure  by  defendant  to  receive 
at  time  and  place  of  delivery,  and,  arerring  sub- 
sequent sale  and  the  difference  between  contract 
and  selliuR  price,  claimed  to  recorer  that  loss  as 
damages  resulting  from  non-ix)rformance.  Held, 
tbat  plalDttff  bad  properly  lud  bis  case. 

Appeal  from  district  court,  Weld  coun- 
ty; S.  8.  Downer,  Judge. 

Action  by  Talmal  F.  Godding  against 
tbe  Colorado  Springs  Live-Stork  rioro- 
pany  to  recover  damages  for  breach  of 
contract.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

James  W.  McCreery  and  William  Hani- 
eon,  for  appellant.  B.  L.  Carr  and  F,  P. 
liecor,  for  appellee. 

Bibsrll,  J.    This  Jndgment  cannot  be 
v.29p.no.8— 84 


Bnccessfully  assailed.  The  testimony  was 
not  preserved  by  a  olll  of  exceptions,  and, 
without  It,  there  can  be  no  determination 
of  any  matters  suggested  as  error  save 
tbat  predicated  on  the  insufilciency  of  the 
complaint.  It  Is  quite  poBslble  tbat  this 
pleading  Is  In  some  respects  Inartificial, 
and  that  an  unusually  careful  pleader 
might  have  Inserted  some  further  allega- 
tions. They  were  not  absolutely  esseutinl 
to  tbe  statement  of  a  cause  of  action,  and, 
If  the  pleading  was  defective  In  this  par- 
ticular. It  could  only  be  reached  by  a 
technical  demurrer  put  in  before  the  issues 
were  mnde  up.  Thedefendants  answered, 
and  the  cause  was  tried  without  a  Jury. 
In  the  condition  of  the  present  record  it 
will  he  assumed  that  sufficient  evidence 
was  introduced  on  the  bearing  to  justify 
tbe  Judgment  which  the  court  rendered, 
and  that  due  proof  was  made  of  all  facts 
essential  to  a  recovery  which  were  admis- 
sihle  under  the  pleadings.  It  was  an  ac- 
tion brought  against  the  live-stock  com- 
pany to  recover  the  damages  which  the 
appellee  claimed  to  have  sustained  from 
the  broach  of  a  contract  by  the  company 
for  the  purchase  of  a  lot  of  hay,  which 
had  been  contracted  for  between  the  com- 
pany and  one  John  E.  Godding.  It  Is  true 
that  the  contract  was  In  many  respects 
executory,  since  It  covered  the  crops  that 
were  to  be  cut  on  Godding's  ranch  for 
three  successive  years.  It  is  wholly  un- 
necessary to  discuss  the  question  of  the 
assignability  of  the  contract,  though  that 
might  probably  be  maintained  under  the 
authority  of  La  Rue  v.  (Iroezinger,  84  Cal. 
281,24  Pac.  Rep.  42,  since  the  complaint 
states  that  the  transfer  was  with  tbe 
knowledge  and  consent  of  the  company. 
It  would  serve  no  useful  purpose  to 
analyse  the  complaint  and  state  Its 
contents  for  the  purposes  of  dem- 
onstrating, according  to  the  rule  in 
Herlort  v.  Cramer,  7  Colo.  483,  4  Pac.  Rep. 
896,  that  the  complaint  presents  no  suoi 
substantial  defects  as  that — taking  the 
facts  to  be  admitted — ^It  can  be  said  to 
present  no  cause  of  action.  The  contract 
Itself  is  set  out,  and  that  in  terms  certain- 
ly obligated  the  company  t<»  take  what- 
ever alfalfa  was  cut  by  Godding  on  his 
ranch  during  any  of  the  years  specified  in 
the  agreement.  The  complaint  substan- 
tially avers  performance  cm  the  part  of 
Godding  or  his  assignee,  the  failure  of  the 
company  to  accept  the  property  at  the 
time  and  place  where  by  the  agreement  It 
was  to  be  delivered,  and  alleges  the  dam- 
ages resulting  from  the  company's  non- 
performance. It  avers  that  the  hay  was 
sold,  and  the  difference  between  the  con- 
tract and  the  selling  price  is  stated,  and 
that  loss  Is  what  the  plaintiff  seeks  to  re- 
cover. That  the  plaintiff  could  recover, 
and  that  this  was  the  measure  of  his  dam- 
ages if  the  proof  corresponded  with  the 
allegations,  there  Is  no  question.  Gordon 
r.  Norrls.  4!»  N.  H.  876;  2  Schonler,  Per. 
Prop.  p.  544.  It  will  be  assumed  that  the 
proof  was  ample,  and  the  court  justified 
in  its  conclusion.  Thereare  no  other  mat- 
ters which  need  be  considered  to  determine 
the  rights  of  these  parties  on  the  record, 
and  the  Judgment  will  therefore  be  alf 
firmed. 
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Cbcrch  y.  Atchison,  T.  &  S.  F.  R.  Co. 

(.Supreme  Court  of  OMahoma.   Jan.  Term,  1892.) 

Cabbibbs  of  Goods— Cosnbctiko  Likes— Lia- 
BiuTT  vox  Loss— Plbaoiko. 

1.  Where  the  oomplalnt  of  the  plaintiff  does 
Dot  state  facts  sufBcient  to  constitute  a  cause  of 
action,  and  an  objection  is  made  by  the  defend- 
ant to  the  introduction  of  any  evidence  under  the 
complaint  for  that  reason,  the  objection  to  the 
Introduction  of  evidence  should  be  sustained,  and 
the  plaintiff,  on  application,  permitted  to  amend, 
on  such  terms  as  the  court  deems  just. 

2.  Where  property  is  delivered  to  s  carrier, 
oonsigned  to  a  point  beyond  its  line,  and,  in  or- 
der to  reaoti  the  place  of  destination,  such  prop- 
erty must  pass  over  the  lines  of  several  connect- 
ing carriers,  in  the  absence  of  any  arrangement 
eonstituUng  the  carriers  partners  or  joint  under- 
takers, each  carrier  is  liable  only  for  loss  or  in- 
jury occurring  on  its  own  line;  and,  in  the  ab- 
sence of  such  partnership  or  joint  arrangement, 
the  last  carrier  in  the  chain  of  connecting  carri- 
ers Is  not  liable  for  property  it  never  received. 

ISvUotms  by  th*  Court) 

Appeal  from  district  court,  Oklahoma 
county :  John  G.  Clark,  Judge. 

Action  by  Willlani  O.  Church  afiralnst 
the  Atchison,  Topeka  &Santa  FeRallroafl 
Company  to  recover  tor  a  tool  cheat  and 
contents.  Verdict  and  judgnienrtor  plaln- 
titf.    Delendant  appeals.    lie  versed. 

Henry  E.  Asp,  for  appellant.  R.  R.  Con- 
nella,  for  appellee. 

Seat,  3.  This  is  a  cane  which  was 
brought  by  the  appellee,  in  Oklahoma 
county,  to  recover  of  the  defendant  9263.25 
tor  the  non-delivery  of  a  tool  chest  and 
contents.  A  trial  was  had  and  a  verdict 
and  judgment  rendered  for  the  appellee  for 
that  sum.  The  defendant  brings  the  case 
here  on  appeal,  and  asks  for  a  reversal  of 
the  Judgment  tor  various  reasons,  only 
one  of  which  it  will  be  necessary  to  notice. 

The  plaintiff  below  went  to  trial  on  the 
following  complaint,  to-wlt:  "(1)  The 
plaintiff  complains  nf  the  defendant  In  the 
above-entitled  cause,  for  that  said  defend- 
ant, at  the  times  hereinafter  mentioned, 
was  a  common  carrier  of  goods  and 
freights  for  hire,  from  Fort  "Worth,  in  the 
itate  of  Texas,  to  Purcell,  Indian  Terri- 
tory, by  its  connecting  line,  the  Quit,  Colo- 
rado &  Santa  Fe  Railroad,  and  from 
thence  on  to  Oklahoma  City,  Oklahoma 
territory,  and  from  thence  on  to  Wichita 
in  the  state  of  Kansas;  and  said  defend- 
ant, by  its  connecting  line,  the  Gulf,  Colo- 
rado &  Santa  Fe  mad,  connected  with 
the  Texas  &  Paciflc  Railroad  Company  at 
said  city  of  Fort  Worth,  which  said  Texas 
&  Pacific  Railroad  Is  also  a  common  cai> 
rier  for  hire,  and  it  and  Its  connecting  line 
of  road,  the  Missouri  Pacific  Railroad,  Is 
being  operated  as  such  common  carrier 
from  said  Fort  Worth  to  Little  Rock,  in 
the  state  of  Arkansas.  (2)  On  the  13th 
day  of  December,  A.  D.  18X9,  one  C.  H. 
Whltemore,  living  and  residing  in  the  city 
of  Little  Rock,  Ark.,  nnder  the  instruction 
of  this  plaintiff,  did  deliver  to  the  Missouri 
Pacific  Railroad  Company,  at  said  city  of 
Little  Rock,  Ark.,  and  said  railroad  did 
receive  as  such  common  carrier,  on  the 
aforesaid  date,  one  tool  chest,  containing 
sundry  goods  and  articles,  an  Itemized  list 
of  which  is  hereto  attached,  and  marked 
'  Exhibit  D/  and  made  a  vart  of  this  petl- 
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tlon,  said  goods  being  of  the  value  of  two 
hundred  and  sixty-three  and  25-100  dollars 
(f  263.25;)  the  same  to  be  transported  by 
said  Missouri  Pacific  Railroad  and  con- 
necting lines  of  roads,  as  common  carriers, 
to  William  O.  Church,  at  Oklahoma  City, 
Ok.  Ter.,  and  there  to  be,  in  good  order, 
delivered  to  said  Church,  this  plaintiff,  (or 
a  certain  reward  to  be  paid  by  this  plain- 
tiff. (8)  That  said  Missouri  Pacific  Rail- 
road and  Its  connecting  line,  the  said 
Texas  A  Paciflc  Railroad,  did  receive  and 
convey  said  tool  chest  and  Its  contents 
from  Little  Rock,  Ark.,  to  Fort  Worth, 
Tex.,  and  the  agent  of  said  Texas  ftPacifie 
Railroad  at  Ft.  Worth,  Tex.,  did  on  or 
about  the  23d  day  of  December,  1889,  de- 
liver, in  good  order,  said  tool  cheKt  and 
contents  to  this  defendant's  counectins 
line  of  road,  the  Gulf,  Colorado  ft  Santa 
Fe,  to  be  trancported  over  the  Gult,  Colo- 
rado &  Santa  Fe  Railroad,  and  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad,  and  In 
good  order  by  them  delivered  to  this 
plaintiff  at  Oklahoma  City,  Ok.  Ter.,  for  a 
certain  reward  to  be  paid  to  them  by  tbia 
plaintiff.  (4)  That  on  or  about  the  SOtb 
day  of  December,  A.  D.  1889,  this  plalntlO 
was  notified  by  defendant's  agentat  Okla- 
homa City,  Ok.  Ter.,  that  such  goods  were 
then  in  the  depot,  and  to  coll  and  pay  the 
charges,  and  receive  thesame.  This  plain- 
tiff  sent  his  drayman  for  the  goods,  with 
a  check  for  the  charges,  which  check  was 
received  in  payment  of  the  freight  charges 
by  this  defendant,  and  defendant  gave  a 
receipt  tor  said  goods,  and  an  order  to  the 
frelglitman  for  said  goods,  which  goods 
could  not  be  found,  and  this  defendant 
failed  to  deliver  said  goods  to  this  plain- 
tiff, or  any  part  of  same,  and,  by  said  fail- 
ure on  the  part  of  thisdetendant  todelivrr 
said  goods  to  this  plaintiff,  this  plaintlB 
has  suffered  a  loss  In  the  sum  of  $263.S. 
(5)  That  said  contract  for  the  transporta- 
tion of  said  goods  was  evidenced  by  a 
written  bill  of  lading,  which  this  plalntIK 
is  unable  to  attach  to  this  patitiouast 
part  of  the  same,  for  the  reason  that  it 
was  turned  over  to  defendant's  agent  (or 
the  purpose  of  tracing  up  the  goods  by, 
and  defendant  has  failed  to  return  the 
same  to  this  plaintiff.  (6)  This  plalntlO 
has  demanded  of  defendant  the  value  of 
said  goods,  which  defendant  refused  to 
pay,  and  has  never  paid  the  same,  or  any 
part  thereof,  and  this  plaintiff  has  been 
damaged  by  the  loss  of  said  goods  In  the 
sum  of  9263.25. "  The  defendant  answered, 
denying  each  and  every  allegation  of  the 
complaint,  and  setting  up  new  matter,  to 
which  the  plaintiff  filed  his  reply.  At  the 
threshold  of  the  trial,  and  before  any  evi- 
dence was  Introduced,  defendant  objected 
to  the  Introduction  of  any  evidence  under 
the  pleadlpgs,  tor  the  reason,  among  oth- 
ers, that  "the  petition  does  not  state  facrs 
sufficient  to  constitute  a  cause  of  action." 
Unless  the  complaint  states  a  cause  ol 
action  the  objection  of  the  defendant 
should  have  prevailed,  and  the  plaintiff, 
upon  request  by  him,  and  on  such  terms 
as  the  court  should  deem  just  and  proper, 
should  have  been  permitted  to  amend. 
The  practice,  however,  of  answering  a 
complaint  which  does  not  state  a  cause  of 
action,  and  then  interposing  an  ablectioB 
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to  tbe  Intrndnclion  of  any  evidence,  after 
a  jury  has  been  sworn  to  try  tbe  case,  is  a 
bad  one,  and  should  not  be  encouraged  by 
the  coarts.  The  better  practice  is  to  raise 
an  objertlun  by  demurrer  before  any  an- 
swer is  tiled:  but  as  the  defendant  In  this 
case  had  a  rlxht  tu  malte  the  objection 
lielore  any  evidence  was  given  to  the  Jury, 
and  did  so  malce  it,  we  think  It  was  tlie 
duty  of  tbe  court  to  examine  and  rule  up- 
on tb«  objection;  and,  if  found  to  be  well 
taken,  to  instruct  the  jury  to  find  for  tbe 
defendant,  unless  tbe  plaintiff  took  a  non- 
suit, by  leave  of  the  fourt,  before  such  In- 
struction was  given  to  the  jury.  The  gen- 
eral rale  Is  that  every  fact  necessary  to  be 
proven  to  entitle  the  plaintiff  to  recover 
mnst  be  averred  In  his  pleading.  Has 
that  rule  been  observed  in  this  case? 
There  is  no  allegation  in  the  complaint 
that  the  defendant  was  the  agent  of  the 
Missouri  Pacific,  or  of  any  of  tht  connect- 
ing lines  of  road.  There  Is  no  allegation 
that  there  was  any  partnership  existing 
between  the  defendant  and  any  of  the 
connecting  lines  of  road.  There  Is  no 
allegation  that  the  defendant  was  or  be- 
came bound  by  any  contract  with  the  Mis- 
souri Pacific,  or  any  of  the  connticting 
lines,  to  carry  the  freight.  And  while  an 
inference  might  be  drawn,  from  what  is 
said  to  the  notice  to  the  plaintiff  by  the 
defendant's  agent,  to  call  at  thedepotand 
get  the  goods,  that  they  had  been  received 
by  the  defendant,  which  might  be  held 
sufficient  for  judgment,  yet  there  Is  no 
afHrmative  averments  that  thegoodswere 
ever  delivered  to  or  received  by  the  defend- 
ant. Its  agent  or  servants.  While  we  do 
not  favor  too  technical  a  construction  of 
the  pleadings,  and  maintain  that  courts 
should  be  liberal  in  allowing  amendments 
in  furtherance  of  justice,  yet,  being  unable 
to  find  that  the  complaint  stated  a  con- 
tract, a  partnership  or  an  agency  creating 
any  liability  on  the  part  of  the  defendant, 
or  of  any  receipt  of  the  goods  by  the  de- 
.endant,  we  are  of  the  opinion  that  the 
objection  to  the  introduction  of  any  evl- 
dPDce  should  be  sustained.  The  judgment 
of  tbe  court  is  therefore  reversed,  and  the 
cause  remanded,  with  costs. 


State  ex  re/.DuNKi.K.  Sheriff,  v.  Beard, 

Auditor.     (No.  1,350.) 
(Supreme  Cmurt  of  Nevada.    April  2,  1892.) 

CoMPE\SATIOX  OF  ShKKIFF. 

The  legislature  of  1891,  in  revising  and  re- 
pealing the  previous  revenue  laws,  substaatially 
re-enacted  Gfen.  St.  18S.5,  §  11(51,  by  providing  in 
section  183  of  the  general  revenue  law  (St.  1891, 
p.  183)  that  a  sherill  might  retain  as  compensa- 
tion for  the  collection  of  licenses  6  per  cent,  of 
eacb  license  sold.  Held,  that  such  re-enactment 
did  not  repeal  or  modify  St.  1889.  p.  80,  provid- 
ing tliat  tbe  sheriff  of  Eureka  county  should  re- 
ceive an  annual  salary  of  94,000,  which  should 
be  the  only  compensation  allowed  for  any  and 
all  services  and  ex  officio  services  rendered  by 
him ;  nor  did  it  entitle  tbe  sberilf  of  snch  county 
to  extra  compensation. 

Appeal  from  district  court.  Eureka 
county;  A.  L.  Fitzgerald,  Judge. 

Application  by  the  state  ex  rel.  L.  A. 
Dunkie,  as  sheriff  of  Eureka  county,  for  a 
writ  of  mandate  to  W.  S.  Beard,  as  audi- 
tor of  Eureka  county,  to  compel  him  to 


draw  a  warrant  in  favor  of  tbe  relator  for 
f338.S«i,  as  salary  due  blm  for  October, 
1891.  Application  denied.  Relator  appeals. 
Affirmed. 

The  relator,  as  license  collector  of  said 
county, bad  collected  license  araountlngto 
the  sum  of  S2,7Kl.»i4,of  which  be  had  failed 
to  pay  Into  the  treasury  the  sum  of 
$166.92,  which  be  claimed  to  retain  as 
commissions  for  collection.  The  auditor 
refused  to  draw  a  warrant  except  for  the 
sum  due  after  deducting  said  commission. 

TbrtmaK  Wreu,  for  appellant.  Peter 
Breen,  Dist.  Atty.,  tor  respondent. 

BiQBiAiw,  J.  Tbe  question  Involved  in 
this  appeal  is  whether  the  relator,  as 
sheriff  of  Eureka  county,  is  entitled  to 
retain  the  commissions  provided  for  in 
section  138  of  tbe  revenue  law  of  1891,  fur 
the  collection  of  licensee.  St.  Nev.  1891,  p. 
182.  In  1889  (St.  1889,  p.  80)  tbe  legislature 
provided  that  the  sheriff  of  that  county 
should  receive  for  his  services  to  the 
county  an  annual  salary  of  $4,000.  Sec- 
tion 2  of  the  act  provides  that  this  salary 
shall  be  tbe  only  compensation  allowed 
or  paid  for  any  and  all  services  and  ex 
o/Hcfo  services  of  every  kind  and  charac- 
ter rendered  by  said  officer.  This  act  ap- 
plies only  to  Enreka  county,  and  in  its 
application  is  a  special  and  local  act. 
The  act  of  1891  is  a  general  statute,  re- 
vising, codifying,  and  repealing  the  reve- 
nue laws  previously  in  force  In  the  state. 
Section  133  of  the  act,  which  provides  In 
general  terms  that  the  sheriff  may  retain 
as  compensation  for  the  collection  of 
licenses  6  per  cent,  of  each  license  sold.  Is 
substantially  an  amendment  of  section  8.5 
of  the  previous  revenue  law,  (Gen.  St.  188.'), 
§  1161,)  which  also  provided  for  the  sher- 
iff's compensation,  and  which  was  in  force 
when  the  Eureka  salary  law  of  1889  was 
enacted.  That  after  the  passage  of  tbe 
latter  act,  and  until  the  re-enactment  of 
the  revenue  law  in  1891,  the  sheriff  of 
Enreka  county  was  not  entitled  to  this 
commission,  is  admitted,  and  is  absolutely 
clear.  Did  the  legislature  intend  by  this 
re-enactment  to  restore  it  to  blm  ?  To  our 
mind  it  is  plain  that  they  did  not,  and 
this  intention,  If  discoverable  under  tbe 
rules  established  for  the  interpretation  of 
statutes,  must  control.  One  of  these  rules 
is  that  a  general  statute,  without  nega- 
tive words,  will  not  repeal  the  particular 
provisions  of  a  former  one,  unless  the  two 
acts  are  irreconcilably  inconsistent.  In 
considering  this  rule  in  Sedg.  St.  Const.  98, 
the  author  says:  "The  reason  and  philos- 
ophy of  the  rule  is  that,  when  tbe  mind  of 
the  legislator  has  been  turned  to  tbe  de- 
tails of  a  subject,  and  be  has  acted  upon 
it,  a  subsequent  statute  In  general  terms, 
or  treating  tbe  subject  in  a  general  man- 
ner, and  not  expressly  contradicting  tbe 
original  act,  shall  not  be  considered  as 
intended  to  affect  the  mere  particular  or 
positive  previous  provisions,  unless  it  is 
absolutely  necessary  to  give  the  latter  act 
snch  a  construction.  In  order  that  its 
words  shall  have  any  meaning  at  all." 
Mr.  Bishop  states  it  thus:  "Ordinarily, 
If  there  are  a  general  statute  and  one  local 
or  special,  on  tbe  same  subject.  In  conflict- 
ing terms,  neither  abrogates  the  other 
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bat  botli  stand  togefhnr ;  the  former  fnr- 
nlehlDK  the  rn*e  tor  tbe  particular  locality 
or  case,  and  the  latter  for  tbe  onezcepted 
plans  and  InBtances.  And  It  is  immaterial 
which  la  the  later  In  date."  Blah.  Writ. 
T^awfi,  §  1126.  Tbe  caeea  In  which  this  prin- 
ciple has  been  applied  are  numberless.  In 
Williams  v.  Pritchard,  4  Term  R.  2,  (de- 
cided in  1790,)  an  act  of  parliament  bad 
authorized  persons  to  embanlc  portions  of 
the  soil  under  tbe  river  Thames,  and  bad 
declared  that  such  land  should  be  exempt 
from  taxation.  Afterwards  the  land-tax 
act  by  general  terras  provided  that  all  the 
land  in  tbe  kingdom  should  be  taxed,  but 
it  was  held  that  this  did  not  Include  tbe 
land  which  had  been  previously  exempted. 
In  Blain  v.  Bailey,  25  Ind.  165,  it  was  held 
that  an  act  exempting  a  certain  class  of 
property  from  municipal  taxation  is  not 
repealed  by  a  subsequent  one,  giving 
cities  the  power  to  tax  all  property  with- 
in their  limits.  Tbe  two  acts  are  to  be 
construed  together,  the  former  as  creating 
nn  exception  to  tbe  general  terms  of  tbe 
latter.  In  Board  v.  Cutler.  6  Ind.  354,  it 
appeared  that  the  legislature  had  passed 
an  act  allowing  the  auditor  of  Lagrange 
connty  a  salary  of  f700  a  year,  which  was 
tn  be  in  full  satisfaction  for  all  services 
which  be  might  perform  as  such  officer. 
Subsequently  new  duties  in  connection 
with  tbe  school  fund  were  i>laced  npon 
tbe  auditors,  and  as  compeosatlon  for 
these  a  curamisslon  was  allowed.  It  was 
held  that  these  acts  evinced  no  Intention 
that  tbe  auditor  of  Lagrange  county 
should  have  these  commisslonH  in  addi- 
tion to  his  salary,  but  that  they  were 
payable  generally  to  the  other  auditors  in 
the  state.  In  People  v.  Qnigg,  59  N.  Y.  88, 
Itis  Buid :"  Laws,  special  and  local  in  their 
aijpllcation,  are  not  deemed  repealed  by 
general  legislation,  except  upon  the  clear- 
est manifestation  of  an  Intent  by  tbe  legis- 
lature tu  effect  such  repeal;  and  ordina- 
rily an  exprcHS  repeal  by  some  Intelligible 
i-eference  to  the  special  act  is  necessary  to 
accomplish  that  end."  State  v.  Elko  Co., 
23  Pac.  Rep.  935,  decided  in  this  court,  is 
also  In  point  as  holding  that  an  amenda- 
tory act  passed  for  one  purpose,  but 
which,  upon  tbe  point  In  question,  merely 
repeats  the  language  of  the  amended  act, 
will  not  be  held  to  repeal  or  override  an- 
other act  which  was  Intended  to  establish 
a  different  rule  from  that  contained  in  the 
original  act.  That  the  same  principle  Is 
applicable  to  acts  which  revise  and  repeal 
former  acts,  as  does  the  revenue  law  of 
1891,  as  well  as  acts  whicb  in  terms  amend 
former  ones,  see  Blain  v.  Bailey,  supra; 
Dutcber  v.  Crowell,  5  Uilman,  445.  In  tbe 
former  case  it  is  said:  "Now,  we  cannot 
suppose  that  the  legislature,  by  re-enact- 
ing a  provision  in  the  same  language 
which  was  employed  In  a  repealed  stat- 
ute. Intended  to  import  to  it  a  wider 
scope,  or  other  meaning,  than  that  which 
tbe  same  words  were  previously  Intended 
to  import,  especially  when  the  effect 
would  be  to  accomplish  what  is  not 
favored  in  law,— the  repeal  of  another 
statute  by  Implication."  It  is  unneces- 
sary, however,  to  multiply  authorities 
fnrtber.  It  Is  sufficient  to  say  that  it 
clearly  appears  that    the  legislature   of 


1891,  in  revising  and  repealing  tbe  former 
revenue  laws,  did  not  bnve  In  mind  and 
did  not  Intend  In  any  way  to  repeal  or 
modify  the  act  specially  applicable  to  the 
salaries  of  the  otficers  of  Eureka  county. 
Abundantscope  is  left  for  tbe  operation  of 
section  I3>S  of  the  revenue  law,  when  it  ap- 
plies only  to  the  sheriffs  of  otlier  couuti^, 
who  are  not  paid  salaries  io  Ilea  of  all 
other  compensation. 
The  judgment  is  aflBrmed. 

MoBPHT,  J.      concur. 


Craio  V  Board  of  Me»icai.  Ezaminebs 

OF  State  of  Montana. 
(Supreme  Court  of  Montana.    April  5,  1893.) 

PHT8I0IAN8  AND  BCBOBONa  —  LlCBNSB — EiXAMIXA- 
TIOX— CONSTITUTIOKAL  IiAT. 

1.  Act  Feb.  28,  188U,  j|  8,  provides  that  "every 
t)erson  wishing;  to  practice  medicine  or  surgery 
in  any  of  tbeir  flppanments  within  this  territory 
shall  do  80  oalyupon  complying  with  the  reqaire- 
ments  of  this  act.  If  s  graduate  in  medicine, 
such  person  shall  present  his  or  her  diploma  to 
tbe  territorial  looard  of  examiners,  for  verifica- 
tion as  to  its  genuineness.  If  the  diploma  is 
found  geauine,  and  is  issued  by  a  medical  sdiool 
legally  organized  and  in  ^od  standing,  •  •  • 
and  if  the  person  presenting  and  claiming  such 
diploma  be  the  person  to  vrhom  the  same  was 
originally  granted,  then  the  territorial  board  of 
examiners  shall  issue  the  certificate  to  that 
effect,  and  such  certificate  shall  oe  coDclasive 
as  to  the  rlgbt  cf  the  lawful  holder  thereof  to 
practice  medioine  and  surgery  within  this  varri- 
tory;  and  any  person  coming  to  ttie  territory  may 
present  bis  or  her  diploma  to  any  member  uf  the 
board  of  examiners,  who  may  issue  a  certificate, 
good  until  the  next  regular  meeting  of  the  board. 
If  not  a  graduate,  the  person  pra  :ticlng  medicine 
01  surgery  wlt>  in  this  territory,  nnless  he  or  she 
shall  have  lieen  in  continuous  practice  in  this 
territory  (or  a  period  of  not  less  than  tan  years. 
*  *  *  shall  appear  before  said  territorial  board 
of  examiners,  and  submit  to  such  examination  as 
may  be  required."  Section  4  provides  that  "all 
persons  entitled  to  practice  under  the  ten-year 
provision  mentioned  in  section  three  of  this 
aot,  and  all   persons  hereafter  commenoing  the 

Eractice  of  medicine  and  surgery  in  any  of  its 
ranches  in  the  territory,  shall  apply  to  said 
board  for  a  certificate  so  to  do,  and  such  appli- 
cant, at  the  time  and  place  designated  by  such 
board,  or  at  the  regular  meeting  of  said  txiard, 
shall  submit  to  an  examination. "  Held,  that 
graduates  of  medical  schools,  who  commence  to 
practice  medicino  in  Montana  after  the  passage 
of  the  act,  as  well  as  persons  who  are  not  gradu- 
ates, are  required  to  submit  to  ui  examination. 
State  V  Board,  25  Pac  Uep.  410,  10  Mont.  143, 
approved. 

2.  Such  act  is  not  in  conflict  with  Const.  U.S. 
art.  4,  S2,  providing  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immnnities 
of  citizens  In  the  several  states;"  nor  does  it 
"abridge  the  privileges  or  immunities  of  oltiaeos 
of  the  Onlted  States,**  within  (Jonst.  Amend.  14, 
§  1.  State  V.  Dent,  9  Sup.  Ot.  Rep.  231,  followed. 

Appeal  from  district  «onrt,  Lewis  and 
Clarke  county;    Hoback  R.  Btjck,  Judge. 

James  Craig  applied  to  the  board  of 
medical  examiners  for  a  certificate  author- 
izing him  to  practice  medicine  and  suxgeiT. 
The  board  refused  to  grant  such  certifi- 
cate, unless  applicant  submitted  to  and 
successfully  passed  an  examination.  De- 
cision of  _  board  affirmed  by  district  court, 
and  applicant  appeals.    Affirmed. 

Thompson  &  Maddox,  for  appellant 
Corbett  &  Wellcome,  iat  respondent. 
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Blakr,  C.  J.  ThiB  case  wa»  tried  upon 
an  agreed  atatement  of  facte,  and  It  ap- 
pears that  the  appellant  Is  a  cititen  ot  the 
IJulted  State8,and  a  reaideutot  thia  state; 
that  he  reinored,  in  April,  1891,  from  the 
state  of  Maine,  where  he  had  been  engaged 
14  .vears  in  the  practice  of  medicine  and 
.snrKery  ;  that  he  applied  for  and  received 
from  the  renponrient  a  uertiflcate,  dated 
April  2*2,  1891.  which  entitled  bim  to  prac- 
tice his  proleB«ion  until  the  next  regular 
meeting  of  the  board ;  and  that  reepond- 
«nt  demanded,  and  appellant  paid,  the 
mm  ot  $15,  which  it  retained.  The  r^ 
malnder  of  the  Btatement  iaaa  folio ws: 
'That  Bald  respondent  board  at  said  time, 
aa  a  cunditlon  precedent  to  granting  such 
<;ertiflcat«,  required  appellant  to  sabmlt 
to  and  BncoesBfnliy  pasB  an  examination 
!n  the  hrauches  designated  in  section  4  of 
ihe  act  ot  February  28.  1889.  entitled  'An 
act  to  regulate  the  practice  of  medicine  in 
the  territory  ut  Montana,  and  to  provide 
for  the  examination  and  isBuing  of  certiQ- 
cates  to  persons  desirous  of  practicing  the 
same,  and  for  the  panishment  of  persons 
riulatlng  the  provisions  of  thia  act.'  That 
appellant  refosed  to  submit  to  aach  exam- 
ination, or  to  any  examination  whatever. 
That  said  reHpondent  board  thereupon  re- 
fused to  grant  to  appellant  acertlflcate  to 
practice  medicine  and  Hurgery  in  the  state 
of  Montana.  That  prior  to  such  refusal 
OD  the  part  of  the  respondent  board,  the 
appellant  presented  his  diploma  to  said 
board  for  veriltration  as  to  its  genulne- 
oefM.  That  said  respondent  board  found 
appellant's  diploma  to  be  genuine,  and  to 
have  been  iesued  by  a  medical  school  leKal- 
1;  organized  and  In  Kuod  standing,  whose 
teachers  wera  graduates  ot  a  legally  or- 
sanited  school,  and  that  appellant  was 
'hesame  pemon  to  whom  such  diploma 
was  originally  Issued,  which   facts   were 

egnlarly  found  In  appellant's  favor,  with- 
•n  tliti  meuiiinc;  of  section  3  of  the  said  act 
ol  February  28,  1S89.  That  a  quorum  of 
the  members  of  said  respondent  board 
were  prexent and  conducted  the  said  Octo- 
ber, 1S!)1.  meeting.  That  appellant  Is, 
and  Binee  the  7th  day  of  .Tune,  1876,  has 
l)een,  a  grf;.r'nteln  medicine,  within  the 
meanlnc  of  -cetlon  2of  the  said  act  of  Feb- 
ruary 2H,  las^a.  That  a  certiflcate  was  not 
{granted  to  appellant  by  said  respondent 
board  solely  upon  the  ground  of  appel- 
'nnt's  retnsal  to  submit  to  the  examina- 
tion referred  to  In  paragraph  7,  supra,  and 
for  no  otlier  cause. "  The  appellant  clainiH 
that  the  board  of  raedlcnl  examiners  is 
not  authorlzod  by  the  statute,  supra,  to 
require  him  to  pass  an  examination  as  a 
"ondition  precedent  to  the  issuance  of  a 
.Permanent  certificate  empowerine  him  to 
practice  medicine  and  surgery  within  the 
ftate.  The  appellant  became  a  resident 
•jf  this  state  about  two  years  after  the 
lassaee  <if  the  act,  nod  this  language  ot 
'he  fourth  HPCtion  Is  applicable:  "All  per- 
sons entitled  to  practice  under  the  ten-year 
prorlfilon  mentioned  in  section  threeof  this 
act,  and  all  persons  hereafter  commencing 
the  practice  of  medicine  and  surgery  In 
tny  of  Its  branches  in  the  territory,  shall 
«pply  to  said  board  for  a  certificate  so  to 
<lo,  and  such  applicant,  at  the  time  and 
place  designated  by  said  board,  or  at  ttie 


regular  meeting  ot  said  board,  sball  sub- 
mit to  an  examination  in  tne  following 
branches,  tu-wit,  anatomy,  phyatolocy, 
chemistry,  histology,  materia  medloa,  ther- 
apeutics,  preventive  medicines,  practice  uf 
medicine,  surgery,  obstetrics,  dlseaaeB  of 
women  and  children,  diseases  of  the  nerv- 
ous system,  diseases  of  the  eye  and  ear, 
medical  jurisprudence,  and  such  other 
branches  as  the  board  shall  deem  advlna- 
ble,  and  present  evidence  of  [having  prac- 
ticed the  required  terra  ot  ten  years,  or  of] 
having  attended  three  (8)  courses  ot  lect- 
ures of  at  least  four  (4)  montba  each. 
8aid  board  shall  cause  such  examination 
to  be  both  scientific  and  practical,  bat  of 
sufficient  thoruugbness  and  severity  to 
teat  the  candidate's  fltiieaa  to  practice 
medicine  and  surgery.  When  desired, said 
examination  may  beconducted  In  the  pres- 
ence ot  the  dean  of  any  medical  school,  or 
the  president  of  any  medical  society  of 
this  territory.  After  exaniiuatton,  said 
board  shall,  If  the  candidate  has  been 
found  qualified,  grant  a  certiflcate  to  such 
candidate  to  practice  medicine  andsnrgery 
In  the  territory  of  Montana,  which  said 
certiflcate  can  only  be  granted  by  the  con- 
sent of  not  less  than  four  (4)  members  ut 
said  board,  and  which  said  certificate 
sball  lie  signed  by  the  president  and  secre- 
tary of  said  board,  and  atte«ted  by  a  seal 
thereof-"  Tberecan  be  no  controversy  re- 
spectingtbe  meaningof  these  clauses  when 
viewed  by  themselves:  but  the  appellant 
cimtends  that  we  must  consider  the  entire 
statute,  and  that  the  third  section  timlts 
Its  operation  to  non-graduates.  This  sec- 
tion provides  "that  every  person  wishing 
to  practice  medicine  or  surgery  in  any  of 
their  departments  within  this  territory 
shall  do  so  oul.r  upon  complying  with  the 
requirements  of  this  act.  It  a  graduate  in 
medicine,  such  person  shall  present  his  or 
her  diploma  to  the  territorial  board  ol  ex- 
aminers, for  verification  as  to  Its  Kenuine- 
uchs.  If  the  diploma  is  found  genuine,  and 
is  Issued  by  a  medical  school  legally  or- 
ganized and  In  good  standing,  whose  teach- 
ers are  graduates  ot  a  legally  organized 
school,  which  fact  the  territorial  board  of 
examiners  shall  determine,  and  If  the  per- 
son presenting  and  claiming  such  diploma 
be  the  person  to  whom  the  same  was  orlg- 
iDRlly  granted,  then  the  territorial  board 
of  examiners  shall  Issue  Its  certificate  to 
that  effect,  and  such  certificate  sball  be 
conclusive  as  to  the  rlKht  ot  the  lawful 
holder  thereof  to  practice  me<llcine  and 
surgery  within  its  territory;  and  any  per- 
son coming  to  the  territory  may  present 
his  or  her  diploma  to  any  member  ot  the 
board  of  examiners,  who  may  Isaue  a  cer- 
tificate, good  until  the  next  regular  meet, 
ingot  the  board.  If  not  a  graduate,  the 
person  practicing  medicine  or  surgery 
within  this  territory,  unless  be  or  she 
shall  have  been  in  continuous  practice  in 
this  territory  for  a  period  of  not  less  than 
ten  years,  of  which  fact  he  orshe  shall  pre- 
sent to  the  territorial  board  of  examiners 
satisfactory  evidence  of  the  same  in  the 
form  of  affidavits. sball  appear  before  said 
territorial  board  of  exarainerH,  and  submit 
to  such  exam-ination  as  may  be  required." 
The  president  and  secretary  of  the  board 
ot  examiners  are  authorised  to  admioister 
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oaths  to  appli(!ants  for  certificates  and 
witneaseci,  and  the  act  requires  "roeetliiKs 
for  examination  "  to  be  held  at  the  capital 
and  "other  central  points."  Section  2. 
A  graduate  in  medicine,  who  comes  to  the 
state  after  the  enactment  of  this  law,  may 
present  his  diploma,  and  obtain  a  certifi- 
cate, which  is  goo6  until  the" next  regular 
meeting  of  the  board."  The  fourth  section 
declares  that  "all  persons  hereafter  com- 
mencing the  practice  of  medicine  and  sur- 
gery " — thereby  Ignoring  all  distinctions  be- 
tween graduates  uf  medical  schools  and 
non-graduates — "shall  submit  to  an  ex- 
amination." There  are  no  other  clauses 
which  mention  in  direct  terms  those  who 
are  not  residents. 

7he  question  was  inquired  Into  when 
the  subject  was  before  this  court  In  State 
T.  Board.  10  Mont.  162,  25  Pac.  Rep.  440, 
and  it  was  adjudged  that  these  provis- 
ions required  the  examination  of  all  grad- 
ttate8"who  commence  to  practice  medi- 
cine in  this  state  after  the  passage  of  this 
act."  "We  approve  this  construction  of 
the  statute.  The  appellant  maintains 
that,  it  this  view  be  sound,  the  act 
creates  an  unjust  discrimination  against 
the  rights  and  privileges  of  the  cltlEens  of 
another  state,  and  is  in  conflict  with  the 
constitution  of  the  United  States,  of  the 
fourteenth  amendment,  to-wlt :  "  The  cltl- 
een  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states.  "  Article  4,  §  2.  "  No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of 
citizens  of  the  TTnited  States;  nur  shall 
any  state  deprive  any  person  of  life,  liber- 
ty, or  property,  without  due  process  of 
law."  Ckinst.  Amend.  14,  §  1.  Legislation 
similar  to  that  under  conslderntion  has 
been  thoroughly  discussed  in  many  cases, 
and  uniformly  upheld  by  the  court.  It  is 
founded  upon  the  police  power  of  the 
slate.  We  refer  to  some  of  the  leading 
authorities,  which  cover  every  point  sug- 
gested by  the  counsel  for  the  appellant. 
State  V.  Dent,  25  W.  Va.  1, 129  U.  8.  114,  9 
Sup.  Ct.  Rep.  231;  Kx  parte  Spinney,  10 
Nev.  323;  Harding  v.  People,  10  Colo.  387, 
15  Pac.  Rep.  7i!7;  Fox  v.  Washington,  2 
Wash.  T.  297,  5  Pac.  Rep.  603;  Logan  v. 
State,  5  Tex.  App.  306;  People  v.  Blue 
Mountain  Joe,  129  III.  370,  21  N.  E.  Rep. 
923;  Eastman  t.  State,  109  Ind.  278,  10  N. 
E.  Rep.  97;  State  v.  Green,  112  Ind.  462, 14 
N.  E.  Rep.  352.  The  case  of  State  v.  Dent, 
supra,  was  affirmed  by  the  supreme  court 
oftbeUnltedStates,  and  Mr.  Justice  Fir  ld, 
for  the  court,  said:  "It  is  undoubtedly 
the  right  of  every  citizen  of  the  Doited 
States  to  follow  any  lawful  calling,  busi- 
ness, or  profession  he  may  choose,  subject 
only  to  such  restrictions  as  are  imposed 
upon  all  persons  of  like  age,  sex,  and  condi- 
tion. This  right  may  In  many  respects  be 
considered  as  a  distinguishing  feature  of 
our  republican  institutions.  Here  all 
vocations  are  open  to  every  one  on  like 
conditions.  All  may  be  pursued  as 
sources  otllvelihood  ;  somereqairing  years 
of  study  and  great  learning  for  their  suc- 
cessful prosecution.  The  Interest,  or,  as 
it  is  sometimes  termed,  the  '  estate,' ac- 
quired In  them,— that  is,  the  right  to  con- 
tinue their  prosecution,— l8  often  of  great 


value  to  the  possessors,  and  cannot  be 
arbitrarily  taken  away  from  them,  any 
more  than  their  real  or  personal  property 
can  be  thus  taken.  But  there  is  no  arbi- 
trary deprivation  of  such  right  where  its 
exercise  is  not  permitted  because  of  failure 
to  comply  with  conditions  imposed  by 
the  state  tor  the  protection  of  society. 
The  power  of  the  state  to  provide  for  the 
general  welfare  of  its  people  antborizes  it 
to  prescribe  all  such  r^nlations  as,  in  ItR 
judgment,  will  secure  or  tend  to  secnre 
them  against  the  consequences  of  igno- 
rance and  Incapacity  as  well  as  of  decep- 
tion and  fraud.  As  one  means  to  this  end 
It  has  been  the  practice  of  different  states, 
from  time  immemorial,  to  exact  in  many 
pursuits  a  certain  d^reeof  skill  and  learn- 
ing upon  which  the  community  may  con- 
fidently rely;  their  posBesalon  being  gen- 
erally ascertained  upon  an  examination  of 
parties  by  competent  persons,  or  Inferred 
from  a  certificate  to  them  in  the  form  of 
a  diploma  or  license  from  an  institution 
establl.abed  for  Instruction  on  the  Rub- 
jects,  scientific  and  otherwise,  with  which 
such  pursuits  have  to  deal.  The  nature 
and  extent  of  the  qualifications  required 
must  depend  primarily  upon  the  Jodg- 
ment  of  the  state  as  to  their  necessity.  It 
they  are  appropriate  to  the  calling  or 
profession,  and  attainable  by  reasonable 
study  or  application,  no  objection  to  their 
validity  can  be  raised  becausenftheirstrin- 
gency  or  dlfflinlty."  We  concur  in  tbiB 
opinion,  which  has  not  been  criticised,  and 
it  is  needless  to  multiply  citations.  It  is 
ordered  and  adjudged  that  the  judgment 
be  affirmed. 

Harwood  and  Ob  Witt,  JJ.,  concur. 


ibl'ATE   V.  BlESMAN   et  Sl. 

{Supreme  Cowrt  of  Montana.     March  28,  1S93.) 

Rbcookizance— Dismissal  op  Appeai. — Liabiutt 
OP  IScRBTiEs — Action  on  Bond. 

1.  Crim.  Prac.  Act  $  608,  provides  that,  in 
oases  of  oonviction  before  a  justice  of  tbe  peace, 
ttao  court  shall  enter  judgment  against  defend- 
ant for  fine  and  costs.  Section  510  provides  that 
defendant  ma^  appeal  to  the  district  court  hj 
entering  into  a  recognizance,  with  security  to 
appear  "and  pay  all  judgments  for  fine  and  cosb 
that  may  be  rendered  against  him  in  such  case.  * 
Section  515  provides  that,  "if  the  judgment  of  tbe 
oonrt  shall  be  affli'med  or  modiflpd,  or  if,  npon 
trial  in  the  district  ooort,  the  defendant  shall 
be  convicted  and  any  fine  assessed,  judgment 
shall  be  rendered  for  sucb  fine  and  costs,  in  both 
courts,  against  thedefendant  and  his  securities." 
Defendant  was  convicted,  and  sentenced  to  pa; 
a  fine  in  a  justice's  court,  and  committed.  He 
appealed,  and  was  released,  on  filing  a  bond, 
with  sareties,  conditioned  that,  if  defendant 
"will  appear  in  the  said  district  court  on  the 
trial  therein,  and  pay  all  judgments  for  fine  and 
costs  that  may  be  rendered  against  him  in  th« 
district  court  in  such  case, "  then  to  be  void.  On 
motion  of  defendant,  his  appeal  was  dismissed 
by  the  district  court;  whereupon  the  court  de- 
clared the  bond  forfeited,  and  the  facts  of  such 
forfeiture  were  dnly  entered  on  the  records  of 
the  court.  No  surrender  of  defendant  was  made 
by  his  sureties.  BtUd,  in  an  action  on  the  bond 
for  the  fine  levied  in  tbe  justice's  court,  that  tb* 
■uretlea  were  liable;  the  dismissal  of  the  appeal, 
being  an  affirmation  of  the  justice's  judgment, 
did  not  release  suoh  sureties.  Da  Witt,  J.,  dis- 
senting. 

3.  In  such  action  it  is  not  necessary  to  trw 
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in  the  complaint  that  a  demand  for  payment  was 
made  on  tbe  sureties. 

Appeal  from  district  court.  Deer  Lodge 
county :  David  M.  DriBFicE,  Jadge. 

Tbe  state  ot  Montana  aKainat  August 
Btesman  and  others.  Judgment  for  de- 
fendants.    The  state  appeals.    Reversed. 

if.  J.  Haskell.  Atty  Gen.,  for  tbe  State. 
J.  R.  Boorman  and  Word,  Hailtlt  <£ 
Word,  for  respondents. 

Blakb,  C.  J.  Tbe  complaint  alleges 
that  a  complaint  was  filed  July  15,  IMDO, 
In  the  justice's  court  of  Deer  Lodge  coun- 
ty, which  charged  Biesman  with  the  crime 
ot  unlawfully  obstructing  the  public  hich- 
way.  He  was  convicted,  and  sentenced  to 
pay  a  flue  and  the  costs,  a  ad  remanded  to 
tbe  custody  of  tbe  sheriff  to  stand  com- 
mitted until  the  same  should  be  satisfied. 
Biesman  then  filed  a  notice  ot  appeal, 
and.  In  order  to  secure  his  release,  entered 
Into  a  recognizance  undertaking,  which 
contained  these  recitals  and  conditions: 
"  WhereuB,  on  the  18th  day  of  July,  A.  D. 
1S90.  one  August  Biesman  was  convicted 
of  obstructing  a  public  highway,  before 
J.  M.  Hartwell,  Esq.,  justice  of  the  peace 
in  and  for  Deer  Lodge  county,  state  of 
Montana,  and  was  fined  the  sum  of  S5.00, 
together  with  costs,  amounting  to  the 
sum  of  9101.35;  and  whereas,  the  said  Au- 
gust Biesman  is  dissatisfied  with  said 
judgment,  and  Is  desirous  of  appealing 
from  the  said  Judgment  to  the  district 
court  ot  tbe  third  judicial  district  of  the 
state  ot  Montana,  in  and  tor  Deer  Lodge 
county:  Now,  therelore,  the  condition  of 
the  above  obligation  is  such  that  if  tbe 
said  August  Biesman,  the  said  defendant 
In  said  action,  will  appear  in  tbe  said  dis- 
trict court,  on  the  trial  therein,  and  pay 
all  judgments  for  fine  and  costs  that  may 
be  rendered  against  blm  in  tbe  district 
court  In  such  case,  tben  this  obligation  to 
be  null  and  void;  otherwise  to  remain  in 
full  force  and  effect."  Afterwards  this 
recognizance  was  approved  and  filed,  and 
Bicsinan  was  released  from  the  custody 
ot  the  officer,  and  the  appeal  was  perfect- 
ed. The  case  was  set  for  trial  In  tbe  court 
below  on  tbe  8th  day  of  Heptember,  1890, 
and  continued  until  the  10th  day  of  Sep- 
tember, 1K90.  The  complaint  says  that  on 
the  last-named  day  "the  defendant  ap- 
peared by  Ilia  attorney,  J.  R.  Boarman, 
and,  on  motion  of  the  defendant,  the  court 
permitted  said  appeal  to  be  dismissed, 
and  said  appeal  was,  by  the  judgment  of 
said  court.  (Hsmissed ;  that  the  court  duly 
declared  said  appeal-bond  ot  the  defend- 
ants forfeited  and  the  facts  of  the  said 
forfpiture  duly  entered  upon  the  records  of 

the  court;  that  on  the day  of , 

1H90,  said  defendant  August  Biesman  paid 
on  said  judgment  of  $101.35  the  sum  of 
$44.40,  leaving  a  balance  due  and  unpaid 
ot  $146.95."  This  action  wus  brought  to 
recover  from  Biesman  and  his  sureties  the 
said  sum  of  $140.95.  The  court  below  sus- 
tained a  demurrer  to  the  complaint,  upon 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  causK  of  action,  and 
entered  a  judgment  for  the  defendants  for 
their  costs. 

The  respondents  contend  that  the  com- 
plaint fails  to  state  facts  sufficient  to  con- 


stitute a  cause  of  action,  In  this:  that 
there  Is  no  allegation  that  a  demand  for 
the  payment  of  tbeamountln  controversy 
was  made  upon  the  sureties.  They  cite 
Morgan  V.  Menzies,  60  Cal.  341,  65  Cal.  243, 
3  Pac.  Rep.  807,  but  these  decisions  have 
been  qualified  in  Coburn  v.  Broolcs,  78  Cal. 
443,  21  Pac.  Rnp.  2,  and  It  is  held  that  an 
averment  to  this  effect  Is  not  required. 

The  principal  question  which  has  been 
discussed  by  counsel  Is  more  difficult,  and 
the  authorities  are  inharmonious.  It  is 
conceded  that  the  sureties  upon  this  recog- 
nizance are  entitled  to  stand  upon  the 
strict  letter  of  their  contract,  and  that 
their  liability  cannot  be  enlarged  by  im- 
plication. The  observations  ot  the  su- 
preme court  of  Illinois  In  Shreffler  v.  Na- 
delhotfer,  133  III.  552,  25  N.  E.  Rep.  630, 
should  be  considered  In  this  connection: 
"It  is  not  meant  by  this  rule,  however, 
that  the  courts.  In  endeavoring  to  ascer- 
tain the  precise  terms  of  the  contract  act- 
ually mode  by  a  surety,  may  not  resort 
to  the  same  aids,  and  invoxe  the  same 
canons  of  Interpretation,  which  apply  in 
case  of  other  contracts."  The  criminal 
practice  act  provides  that,  In  all  cases  of 
conviction,  the  court  shall  enter  his  judg- 
ment for  the  fine  and  costs  against  the  de> 
fendaut,  and  may  commit  him  until  the 
judgment  is  satisfied.  Section  50S.  Such 
perHon  may  appeal  to  the  district  court 
"by  entering  into  recognizance  with  sulfi- 
cieut  security,  conditioned  that  he  will 
appear  in  the  district  court  on  the  trial 
tiierein.aud  pay  all  judgments  tor  fine  and 
costs  that  may  be  i-enderod  against  him 
in  such  case."  Section  510.  "If  the  judg- 
ment of  tbe  court  shall  be  affirmed  or 
modified,  or  It,  upon  trial  In  the  district 
court,  tbe  defendant  shall  be  convicted. 
and  any  fine  assessed,  judgment  shall  be 
rendered  for  such  fine  and  costs  in  both 
courts  against  tbe  defendant  and  his  se- 
curities."  Section  515.  The  respondents 
assert  that  no  judgment  for  the  payment 
of  any  fine  and  costs  was  ever  rendered 
against  Biesman  in  tiie  district  court,  and 
that  the  dismissal  ot  the  appeal  released 
them  from  all  liability.  The  appellant 
insists  that  the  ruling  of  the  court  below, 
within  the  meaning  ot  tbe  conditions  of 
the  recognizance,  was  the  rendition  of  a 
judgment  whicli  was  binding  upon  Bies- 
man and  hia  securities.  This  Is  a  case  of 
first  impression  In  our  court,  and  we  have 
ctmcluded  to  follow  the  doctrines  which 
seem  to  be  applicable  to  the  facts,  in  the 
light  of  the  reason  of  the  law.  Biesman 
appeared  by  his  attorney  In  the  proper 
district  court,  and,  afteracontinnance,  vol- 
untarily dismissed  his  appeal.  What  were 
tbe  consequences  of  his  conduct?  What 
Is  tbe  sound  construction  ot  the  statute 
under  whicli  the  undertaking  was  given? 

The  case  of  Harrison  v.  Bank,  3  J.  J. 
Marsh.  375,  was  decided  in  the  year  1830, 
and  the  bond  was  conditioned  to  pay  "in 
case  said  judgment  shall  be  affirmed  in 
said  court  of  appeals,"  and  the  appeal 
was  dismissed.  Judge  Bvck.n'ER,  In  the 
opinion,  said:  "The  main.  If  not  the  only, 
object  in  requiring  an  appeal-bond  Is 
to  secure  to  the  plaintiff  In  the  judgment 
the  payment  of  such  judgment,  with  costs 
and  damages,  when  awarded,  unless  It 
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Bliould  be  reversed  by  the  appellate  court, 
and,  to  attulo  that  object,  Rach  must  be 
ronsiderpd  to  be  Its  legal  effect.  In  every 
cane  where  It  has  been  executed  In  the 
words  of  the  act,  or  in  other  words  sub- 
stantially tlie  same.  In  such  cases  we 
must  remember  that  qui  hieret  la  litera 
bieret  in  cortlce;  we  must  regard  sub- 
stance, and  not  form,  or  the  law  will  have 
been  in  vain :  and,  under  that  view  of  it, 
the  dismission  must  be  considered  as  a 
rlrtual  affirmance  of  the  Judgment.  A 
different  interpretation  of  the  law  would 
lead  to  fraud  and  iujustice,  subjecting  cred- 
itors In  muny  Instiiuces  to  the  entire  loss 
of  their  debts.  Appeals  would  be  taken 
without  an  expectation  of  successful  prose- 
cution by  principals,  and  the  bonds  en- 
tered Into  by  snreties  without  the  tear  of 
responsibility. " 

In  the  year  1840  the  case  of  McConuel  t 
Swailes,  2  Scam.  571,  was  decided,  and 
the  court,  by  Mr.  Justice  Breusr,  said  ■ 
"This  court  does  not  entertain  a  doubt 
bnt  that  the  dismissal  of  an  appeal  or 
certiorari  Is  equivalent  to  a  regular,  tech- 
nical affirmance  of  the  Judgment,  so  as 
to  entitle  the  party  to  claim  a  forfeiture  of 
the  bond,  and  have  his  action  therefor. 
The  bond  given  in  such  easels  conditioned 
'to  pay  the  debt  and  costs.  In  ease  the 
Judgment  shall  be  affirmed  on  the  trial 
of  the  appeal.'  What  is  the  object  of  this 
requirement,  and  what  its  meaning  and 
Intention?  Manifestly,  to  secure  the  oppo- 
site party  in  his  debt  and  costs,  in  case 
the  Judgment  shall  not  be  reversed,  in  case 
he  shall  be  in  the  circuit  court  the  suc- 
cessful party.  By  a  dismissal  of  the  ap- 
peal, either  by  the  court,  or  by  the  act  of 
the  appellant  himself,  the  appellee  la  the 
successful  party."  Chief  .Tuatice  Field  In 
Karth  v.  Light,  15  Cal.  324,  approved 
Harrison  v.  Banlc,  supra,  and  said*  **A 
Judgment  may,  in  the  contemplation  of 
the  statute,  be  said  to  be  affirmed  when, 
by  any  action  of  the  appellate  court,  it  Is 
no  longer  open  for  review,  whether  that 
bo  either  by  a  dismissal  of  the  appeal  or 
by  a  direct  decree  of  atUrmauce.  •  •  • 
By  the  statute,  the  undertaking  providing 
for  the  liability  of  the  sureties,  upon  the 
condition  of  the  afflrmance  of  the  judg- 
ment, operates  as  a  stay ;  and  if  by  a  mere 
neglect  to  prosecute  an  appeal,  and  for 
that  reason  suffering  It  to  be  dismissed, 
after  the  respondent  has  been  deprived  of 
his  rights  under  the  Judgment  by  the  un- 
dertaking, the  sureties  could  be  released, 
upon  the  pretense  that  the  Judgment  was 
not  affirmed,  it  is  evident  that  great  In- 
justice would  be.  in  many  Instances,  per- 
petrated, and  a  fraud  practiced  upon  re- 
spondents." Chase  v.  Beraud,  29  Cal.  138; 
Simpson  V.  Prather,  5  Or.  SB;  Garrick  v. 
Chamberlain,  97  111.  620.  We  think  that 
the  proceedings  which  are  set  forth  In  the 
complaint  constitute,  according  to  the 
statute,  an  afiirmance  of  the  Judgment  uf 
the  Justice  court  against  Blesnian. 

8om»»  of  the  authorities  to  the  contrary 
are  collated  In  Freas  v.  Engelhrecht,  3 
Colo.  885.  While  we  respect  highly  the 
courts  in  which  these  views  prevailed,  it 
Is  annecessar.v  to  examine  and  compare 
the  conflicting  opinions.  The  complaint 
alleges  that  the  appeal  was  "by  the  Judg- 


ment of  said  court  dismissed,"  and  that 
"  the  court  duly  declared  the  said  appeal- 
bond  ofdefendnntforfelted,  and  the  facts  of 
said  forfeiture  duly  entered  upon  the  rec- 
ords of  the  court."  It  can  be  implied 
from  these  allegations  that  "the  proper 
steps  authorizing  such  forfeiture  bad  been 
taken."  Friedline  v.  State,  93  Ind.  368. 
After  Blesman  had  been  committed  lu  pur- 
suance of  the  sentence  of  the  Jnstlce  fortha 
non-payment  of  the  fine  and  costs  assessed 
against  him,  he  was  released  through  the 
execution  of  this  obligation  by  respond- 
ents. The  responsibility  of  the  sureties 
then  attached.  People  v.  Wolf,  16 Cal.  385; 
People  V.  Penniman,  37  Cal.  273.  The 
statute  draws  the  distinction  between  the 
affirmance  of  a  Judgment  and  the  convic- 
tion of  a  defendant  upon  a  trial  iu  the  dis- 
trict court,  and  in  both  cases  Judgment 
shall  be  rendered  for  a  fine  and  "the  costs 
In  both  courts  against  the  defendant  and 
his  sureties."  Crira.  Prac.  Act,  §§  RIO,  515, 
supra.  This  was  the  duty  of  the  court 
below  when  the  appeal  was  dismissed. 
The  word  "required,"  which  Is  used  In  the 
recognizance  and  these  sections,  has  been 
defined  In  many  cases.  Gray  v.  Palmer, 
28  Cal.  416;  McLanghlin  v.  Doherty,  54  Cal. 
519;  Thomas  v.  Anderson,  55  Cal.  43.  A 
judgment  is  "rendered"  when  the  court 
makes  an  order  therefor.  The  complaint 
may  be  ambiguous  in  this  respect,  and 
may  not  state  with  certainty  all  the  pro- 
ceedings of  the  court  below,  but.  as 
against  this  demurrer,  a  cause  of  action 
has  been  alleged.  The  recognizance  was 
forfeited,  and  the  facts  thereof  were  en- 
tered upon  the  records,  and  all  presump- 
tions arelnfnvor  of  the  regularity  of  these 
proceedings,  and  that  the  conrt  below  per- 
formed  its  duty.  It  is  the  theory  of  the 
law  that  the  defendant  in  criminal  pro- 
ceedings Is  under  the  control  of  the  court, 
and  In  actual  or  eonstrnctlve  custody. 
Blesman  was  In  the  custody  of  his  sure- 
ties. People  V  Genet,  HQ  N.  Y.  81 ;  Lee  v. 
State,  51  Miss.  666;  Koch  v.  Coots,  48 
Mich.  80,  4  N.  W.  Rep.  534;  Reese  v.  D.  S.. 
9  Wall.  13.  In  the  last  case  Mr.  Justice 
Field  for  the  court  said:  "By  the  recog- 
nizance the  principal  is.  in  the  theory  of 
the  law,  committed  to  the  custody  of  the 
sureties  as  to  Jailers  of  his  own  cho<i8lng, 
not  that  he  Is,  in  point  of  fact  In  this 
country,  at  least,  subjected,  or  can  be  sub- 
jected, by  them  to  constantimprlsonnient; 
but  be  is  so  far  placed  in  their  power  that 
they  may  at  anytime  arrest  him  upon  the 
recognizance,  and  surrender  hini  to  the 
court,  and,  to  the  extent  necessary  to  ac- 
complish this,  may  rcHtraln  him  of  his  lib- 
erty "  The  respondents  have  not  paid 
any  sum  by  reason  of  their  recognizance, 
and  have  not  surrendered  Biesmao  In  open 
court  or  to  the  sheriff.  We  are  authorized 
to  weigh  the  circumstances  under  which 
the  sureties  assumed  this  responsibility. 
Shreffler  t  NadelhoFfer,  supra.  If  the  re- 
spondents can  secure  the  release  of  their 
principal  from  the  custody  of  the  officer, 
and  escape  liability  in  this  action,  by  the 
dismissal  of  the  appeal,  it  Is  clear  that  Ihe 
administration  of  justice  will  be  obstruct- 
ed. The  court  erred  in  entering  a  judg- 
ment for  the  respondents,  under  these  con- 
ditions.   It  is  ordered  that  thejudgmeat 
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be  reversed,  and  that  tho  cause  be  remand* 
ed.  with  dlrectlonn  to  the  court  below  to 
overrule  the  demurrer. 

Harwoou,  J.,  concurs. 

Db  Witt,  J.,  {difisentlDfr)  The  recog- 
nizance given  on  the  appeal  in  thiM  case, 
Irom  the  }uHtic«'a  court  to  the  diHtrict 
court,  wa)>.  In  form  and  oubHtance,  that 
required  by  the  statute.  Section  r>10,Crini. 
Prac.  Act.  It  undertook  to  pay  all  Jiids- 
mentH'  for  fine  and  costo  that  mttrht  be 
rendei'ed  agaioRt  Bleemnn  In  the  dlHtrlct 
conrt.  The  breach  atlepced  in  the  com- 
plaint In  thia  case  la  that  the  appeal 
was  dtsmisiiied  In  the  diHtrict  court  on 
the  motion  o(  the  appellant,  the  de- 
fendant In  the  justice's  court.  The  de- 
fendants in  this  case,  Mahan  and  Walker, 
are  soreties  on  the  bond,  on  appeal  from 
the  justice's  Judgment.  It  is  a  principle  of 
law  That  requires  nothing  more  than  the 
statement  that  sureties  may  stand  strictly 
upon  their  undertaking.  The  reaHon  tor 
this  is  made  apparent  by  the  numerous 
decisions  to  that  effect.  I  refer  to  Brandt, 
Snr.  c.  19.  with  many  casefl  and  iiiHtances 
cited.  This  court  also  has  held  that 
doctrine  in  Barry  v.  Larable,  7  Mont.  170, 
MPac.  Kop.fiW. 

Was  the  dismissal  of  the  appeal  in  the 
district  coort  In  this  case  such  a  breach  of 
the  condition  of  the  bond  that  it  will  hold 
the  defendants,  under  the  terms  of  their 
understaklng?  Was  a  judgment  for  tine 
and  costH.  in  the  lanijuaKeof  theboad  and 
the  Ntatute,  rendered  In  the  district  court 
against  BieHinan,  or  can  the  dismissal  of 
the  appeal  be  construed  as  such  a  judg- 
.nnnt  for  fine  and  costs?  I  observe  the 
difference  between  the  Hta lute  providing 
tor  civil  and  that  regulating  criminal  ap- 
peals. Sections  423.  424,  427.  Code  Civil 
Pix)o.,  are  in  reference  to  appeals  in  civil 
cases.  Section  423  provides  for  a  bond  for 
costs  and  damages  on  the  appeal,  or  on 
a  dismissal  thereof.  Sections  4^4  and  427 
provide  for  a  bond  for  a  stay  of  the  Judg- 
ment below  pending  the  appeal,  and  in 
each  section  the  bond  is  to  be  to  the  effect 
that  the  appellant  will  satisfy  the  judg- 
ment If  it  be  affirmed  or  the  appeal  dis- 
missed. A  party  appealing  from  a  civil 
judgment  in  a  Justice's  court  (section  823, 
Code  Civil  Proc.)  must  give  a  bond  condi- 
tioned, nmuntr  other  things,  that  he  will 
prosecute  the  appeal  to  effect.  A  dismis- 
sal would  not  be  a  prosecution  to  effect. 
So  it  Is  obMerved  that,  in  all  civil  cases,  the 
bond  must  guaranty  against  the  dismis- 
sal. But  Huch  provisions  are  absent  from 
Be«*tion  510,  Crim.  Prac.  Act,  under  which 
the  recognizance  in  question  wns  given. 
That  statute  does  not  require  the  sureties 
to  undertake  to  pay  any  fine  or  costs 
upon  a  dismissal  of  the  appeal.  This 
omission  seems  to  be,  to  some  extent,  sig- 
nificant. 

But  the  attorneys  for  the  state  argue 
that  a  dismissal  of  the  appeal  Is,  in  effect, 
an  affirmnnce  of  the  judgment  appealed 
from.  They  cite  section  43'J,  Code  Civil 
I'roc.  That  provision  Is  not  found  In  the 
criminal  practice  act.  But,  even  without 
the  aid  of  a  statute,  I  nm  of  opinion  that, 
on  general  principles,  the  dismissal  of  an 


appeal,  where  no  second  or  further  appeal 
lies.  Is  practically  an  afHrniance  of  the 
Ju<lgment  appealed  from.  In  any  event.  [ 
am  willing  to  adopt  that  doctrine  for  the 
purposes  o(  this  case.  It  was  so  held  in  the 
following  cases:  Usborn  v,  HendrlekKon.  U 
Cul.  175;  Karth  v.Llght,  ].5Cal.  324;  Ilow- 
land  v.  Kreyenhngen,24  Cal.  o'2;  Cluniibi-r- 
lain  V.  Reed,  16  Cal,  207;  Kills  v.  linll,  2!5 
<'nl.  100;  Chase  v.  Berand.  29  Cal.  13!) : 
Sutherland  v.  Phelps,  22  III.  92:  Haner  v. 
Town  of  Polk,  6  Wis.  349;  Hardee  v.  .Sto- 
vall,  1  (ia.  92;  Manler  v.  Llndsey,  .3  Bush, 
94;  McConnel  v.  Swallcs,  2  Hcam.  571; 
Harrison  v.Bank,3J.  J.Marsh.  :}70;  Simp- 
son V.  Prather,  5  Or.  ««;  Cobbs  v.  Gil- 
christ, 80  Va.  50»;  Beecher  v. Lewis,  84  Va. 
OtIO,  6  S.  E.  Rep.  8C7.  In  New  York  It  has 
been  held  that  the  dismissal  of  an  appeal 
was  not  an  afiirmance  of  the  Judgment. 
Watson  V.  Husson,  1  Duer,242.  and  Drum- 
mond  V.  Husson,  14  N.  Y.  fiO.  But  that  rul- 
ing n-as  upon  the  construction  of  partic- 
ular statu  ten. 

The  Qui-uties  on  the  bond  which  we  are 
considering  are  not  held  by  the  letter  of 
their  obligation,  for  they  did  not,  in  terms, 
agree  to  pay  the  judgment  of  the  juHtice's 
court.  In  case  the  appeal  was  dismissed. 
They  agreed  to  pay  a  judgment  of  the 
district  court  which  should  be  rendered. 
The  only  construction  of  the  facts  upon 
which  they  can  be  bound  Is  that,  if  the 
dismissal  of  the  appeal  was  an  affirmance 
of  the  judgujcnt  of  the  justice's  court,  such 
affirmance  was  a  Judgment  of  the  diHtrict 
court  for  flue  and  co»f8  contemplated  by 
the  statute  and  the  recogniiSHnce.  I  note 
the  following  cases:  The  California  cases 
last  above  cited  and  the  following  cases 
next  below  referred  to.  It  was  held  In 
these  cases  that  a  dismissal  of  the  appeal 
was  an  afiirmance  of  the  judgment  below, 
and,  furthermore,  that  on  such  nftlrmancu 
the  sureties  on  the  appen.I-ljond  were 
bound.  Why  was  It  so  held?  Because 
in  McConnel  v.  Swalles  the  bond  was  to 
the  effect  that,  "in  case  the  judgment  be 
aftirraed."  the  sureties  would  pay.  Oar- 
rick  V.  Chamberlain,  97  111.  627,  affirms  Mc- 
Connel v  Swalles,  but  does  not  decide 
anything  further,  and  makes  no  nearer 
approach  to  the  proposition  at  bar.  The 
same  Is  true  in  Harrison  v.  Bank,  Simp- 
son V.  Prather,  Sutherland  v,  Phelps,  aud 
Karth  v.  Light,  as  In  McConnel  v.  Swalles. 
Karth  v.  Light  is  the  only  one  of  the  Cali- 
fornia decisions  which  I  have  cited  in 
which  I  And  the  terms  of  the  bond  set  forth. 
The  other  California  cases  hold  that  the 
sureties  are  bound  by  an  affirmance  of  the 
Judgment,  by  virtue  of  a  dismissal  of  the 
appeal,  but  do  not,  in  the  decision,  recite 
the  terms  of  the  bond.  Kartb  v.  Light 
was  decided  on  the  ground  that  the  bond 
undertook  to  pay  on  an  affirmance  of 
judgment  below,  that  a  dismissal  was  an 
affirmance;  therefore,  that,  by  virtue  of  the 
affirmance,  the  breach  had  ensued,  and 
the  sureties  were  held.  The  Inter  Califor- 
nia cases,  without  Informing  the  reader 
what  the  terms  of  the  bond  were,  affirm 
this  doctrine,  and  It  is  fair  to  assume 
that  they  were  decided  on  thesame  ground 
as  Karth  v.  Light,  and  that  the  bonds  In 
those  cases  provided  as  did  that  in  Kartb 
T.    Light.      In    Wooldi-idge    v.    RawliiiK-j, 
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(Tex.  Sup.)  14  S.  W.  Rep.  667,  the  bond,  on 
appeal  from  the  jiKlf^ment  ot  a  Justice  of 
the  pence,  waa  conditioned  for  the  proee- 
cutioD  of  the  appeal  to  effect.  The  appeal 
was  dlRinlRiied.  In  an  action  on  the  bond 
It  was  held  that  the  sureties  were  liable, 
and  for  the  reason  that  the  dlsmlsHiil  was 
a  failure  to  prosecute  to  effect.  But  In  the 
case  at  bar  there  was  no  condition  to 
prosecutB  to  effect,  and  therefore  no  con- 
dition broicen  by  the  dismiHsal.  I  can 
admit  the  doctrine  of  those  cases,  and  still 
find  no  application  of  their  reasoning  to 
the  caseatbar;  fortheliond  before  ua  does 
not  provide  that  the  sureties  will  pay  the 
amount  if  the  Judgment  be  affirmed.  In 
that  respect  the  cases  cited  are  dlstin- 
goished  from  the  one  before  us.  Admit 
that  the  dismissal  in  the  district  court  of 
the  appeal  from  the  Jnstice  was,  in  this 
case,  an  affirmance  of  the  Judgment  of 
the  Justice.  Then  what  do  the  sureties 
agree  to  pay  or  that  shall  be  paid?  They 
do  not  promise  to  pay  the  Judgment  of 
the  justice's  court  which  had  been  ren- 
dered ;  nor  do  they  promise  to  pay  that 
Judgment  if  it  is  afUrmed.  as  was  in  the 
case  in  the  decisions  above  cited.  They 
undertake  tu  pay  a  judgment  of  the  dis- 
trict court  which  is  to  be  rendered.  The 
trial  in  the  district  court  is  not  a  review. 
It  is  a  trial  de  novo,  on  which  judgment  is 
to  be  rendered.  Such  trial  never  took  place. 
No  judgment  was  ever  entered  upon  such 
trial  whii-b  was  the  contemplated  Judg- 
ment which  the  defendants  herein  under- 
took to  see  paid.  The  result  In  the  district 
court  was  simply  an  affirmance  of  the  Judg- 
ment below;  simply  that  the  judgment 
below  should  be  freed  from  the  effects 
worked  upon  it  by  the  taking  of  the  ap- 
peal. The  dismissal  in  the  district  court 
only  declared  that  the  justice's  judgment 
should  stand  as  It  was  before  the  appeal 
was  taken.  The  affirmance,  by  virtue  of 
the  dismissal,  created  no  new  judgment. 
It  simply  offlrmed.nnd  finally  established, 
what  was.  "What  was"  was  a  judgment 
of  the  justice's  court.  This  the  sureties 
did  not  undertake  to  answer  for. 

The  affirmance  remitted  the  parties  to 
their  position  under  the  old  Judgment.  In 
Haner  V.  Town  of  Polk,  cited  above,  the 
opinion  says:  "We  suppose  the  legal 
effect  and  operation  of  dismissing  the 
appeal  was  to  restore  the  judgment  ren- 
dered by  the  jnstice.  And  we  think  it  was 
Irregular  and  improper  for  the  circuit 
court,  after  having  lost  jurisdiction  of  the 
cause  by  dismissing  It,  to  go  on  and  va- 
cate and  set  aside  the  Justice's  judgment." 
In  Manier  v.  Lindsey,  supra,  the  court 
says.  "But,  in  any  event,  on  dismissing 
the  appeal,  the  law  remitted  the  appellee 
to  bis  original  judgment,  and  did  not 
allow  another  judgment  by  the  circuit 
court  for  the  amount  of  that  judgment." 
In  People  v.  Dick,  39  Cal.  104, 1  find  :  "On 
the  simple  afBrmance  of  an  order  or  Judg- 
ment appealed  from,  no  order  of  the  ap- 
pellate court,  directing  the  court  from 
which  the  appeal  is  taken  to  proceed  to 
enforce  the  Judgment,  is  necessary  to  re- 
invest that  court  with  Jnrisdictlon.  Its 
jurisdiction  is  simply  suspended  by  the 
appeal,  and,  on  the  return  of  the  remit- 
titur Irom  the  appellate  court,  the  appel- 


late court  loses  its  Jurisdiction  of  the  case, 
and  the  coort  from  which  the  appeal  was 
taken  resumes  its  Jarisdiction  as  fally 
and  absolutely  as  though  no  appeal  or 
suspension  of  its  Jarisdiction  bad  ever  oc- 
curred." The  court  says  in  Ex  parte 
Knox,  17  S.  C.  218:  "When  the  Judgment 
of  the  circuit  court  is  simply  affirmed.  It 
may  he  seen  that  the  Judgment  in  the 
cause  in  which  it  is  rendered  Is  only  a 
Judgment  of  the  circuit  court,  unrevoked." 
The  authorities  that  1  have  reviewed  are- 
appeals  from  a  court  of  record  to  the  su- 
preme court,  wherein  the  supreme  court 
was  a  reviewing  court.  How  much  more 
forcible  Is  the  reasoning  when  the  appeal 
is  to  the  district  court,  which  does  not 
review  the  judgment  below,  but  tries  the 
case  de  novo.  Such  trial  de  novo,  a  Judg- 
ment upon  which  the  sureties  on  the  bond 
undertook  to  indemnify  against,  was 
never  had.  The  opinion  of  the  majority 
of  the  court  in  this  case  remarks:  "The 
statute  draws  the  distinction  between 
the  afflrmance  of  a  Judgment  and  the 
conviction  of  a  defendant  upon  a  trial  In 
the  district  court,  and  In  both  cases  judg- 
ment shall  be  rendered  for  a  fine  and 
'  the  costs  in  both  courts  against  the  de- 
fendant and  his  sureties.'  Sections  510, 
.515,  supra.  This  was  the  duty  of  the 
court  below  when  the  appeal  was  dis- 
missed." But  the  district  court  did  not 
purport  to  render  a  Judgment  for  a  fine 
and  costs,  unless  constructively;  that  is, 
that  the  affirmance  was  such  Judgment. 
But  ot  this  sufficient  above.  The  dlHtrict 
court  simply  declared  the  bond  forfeited. 
That  is  all.  If  It  had  entered  Judgment 
"against  defendant  Blesman  and  his  sure- 
ties," why  the  present  action  ?  Why  not 
have  issued  execution  on  such  judgment, 
if  there  was  one,  against  the  defendant  in 
this  action  ? 

The  contention  in  the  case  at  bar.  It 
seems  to  me,  reduces  Itself  to  one  very 
simple  point.  I  have  reviewed  cases 
which  have  held  that  if  a  bond  provides 
that  the  sureties  will  pay  on  an  affirm- 
ance of  the  Judgment  below,  and  if  the 
appeal  be  dismissed.  It  Is  an  afflrmance, 
and  therefore,  for  that  reason,  the  sure- 
ties are  bound.  Again,  if  the  bond  is  con- 
ditioned that  the  sureties  will  pay  if  the 
appeal  Is  not  prosecuted  to  eBect,  and  the 
appeal  is  dismissed, it  is  not  prosecuted  to 
effect,  and  therefore,  and  for  that  reason, 
the  sun-ties  are  liable.  To  demonstrate 
the  Inapplicability  of  those  decisions  to 
the  case  at  bar  requires  no  elaborate  rea- 
soning. It  Is  wholly  apparent.  Those 
cases  are  good  law.  on  their  facts.  But 
they  are  of  no  Interest  upon  a  wholly  dif- 
ferent state  of  facts.  The  bond  before  us 
contained  no  such  conditions  as  those  in 
the  eases  above  notlceil.  To  sustain  a  for- 
feiture of  this  bond,  it  must  be  held  that 
an  affirmance  in  an  appellate  court  is  a 
judgment  of  the  appellate  court  for  fine 
and  costs;  whereas  the  whole  tenor  ot 
precedent  and  reason,  as  far  as  I  can  And 
It. — and  I  find  no  authority  to  the  con- 
trary, nor  has  any  been  suggested  to  me, 
—is  that  a  judgment  of  affirmance  is  an 
establishing,  a  confirming,  a  rendering 
unrevoked,  or,  using  the  word  under  dis- 
cussion, which  is  a  plain  and  unequivocal 
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one,  an  "a(Brmlne,''of  tbe  Jadgrmeut  be- 
low. If  tbe  Bureties  In  the  case  at  bar  had 
undertaken,  as  did  those  In  tbe  cases 
reviewed,  that  they  would  pay  If  the  Judg- 
ment  was  affirmed,  or  the  appeal  was  not 
prosecuted  to  eUect,  those  CHses  would 
be  wholly  in  point,  and  I  would  conti- 
nently follow  them.  What  these  sureties 
'looked  to  was  a  judginent  for  fine  and 
«o«ts  in  the  dlstrir.t  court,  and,  when  such 
a  JudKHient  is  rendered,  it  will  be  ample 
time  to  pursue  the  sureties  on  the  unrter- 
takint;  into  which  they  entered.  It  Is  surf- 
cested  that  undesirable  results  would 
flow  from  the  view  that  I  hold.  But, 
when  one  considers  all  the  provisions  of 
the  statutes  in  reference  to  undertakinKs, 
It  would  seem  that  the  condition  whlr-h 
the  legislature  left  in  section  510  of  the 
Criminal  Practice  Act  was  by  design,  and 
not  by  accident;  but  even  if  it  were  by 
accident.  It  Is  not  the  provlnceof  tliecourt 
to  remedy  that  which  seems  to  be  a  mis- 
take In  a  co-ordinate  branch  of  the  gov- 
ernment, I  am  of  opinion  that  the  de- 
murrer In  the  district  court  WHS  properly 
sustained,  and  that  tbe  judgment  tliould 
be  affirmed. 


McMastkb  y.  Montana  Union  Rt.  Co.i 
(Supreme  Court  of  'Montana.     March  28, 18B3.) 

BaIUK}1.D  COHFAXIBS  —  IXJCBIBS  TO  Stook — 

OitiiZiNO  ox  Public  Doiunr. 

L  In  an  action  against  a  railroad  oompany  to 
reoover  the  value  of  four  horses  of  plaintiff,  al- 
leged to  bave  been  negligently  killed  by  defend- 
ant, the  answer  admitted  the  killtog,  denied  neg- 
ligence, and  pleaded  contributory  negligence. 
Defendant  tendered  evidence  that,  though  not  so 
obliged  by  law  or  contract,  it  had  built  and 
maintained,  for  the  accommodation  of  neighbors 
at  the  place  of  accident,  a  sufficient  fence  and 
gates.  Plaintiff  thereupon  gave  rebutting  evi- 
dence, showing  that  the  gates  were  either  broken 
down  or  left  open  so  as  to  admit  stook  upon  the 
tniek,  and  that  his  horses,  which  had  been  turned 
ont  to  graze  upon  the  public  domain,  had  strayed 
through  them  upon  defendant's  track.  No  objec- 
tion to  this  evidence  was  taken  by  either  party 
at  the  trial,  and  defendant  asked  the  ]ury  to  retnm 
special  findings  of  negligence,  if  any,  of  defend- 
ant The  jury  found,  iTiter  alia,  that  defendant 
was  negligent  in  not  keeping  its  gates  closed 
and  locked.  Held,  that  defendant's  objection  to 
■uoh  evidence  on  the  ground  that  there  was  no 
fonndation  laid  in  the  pleadings  for  its  Introduo- 
tion  could  not  be  sustained  on  appeal. 

a.  Where  there  is  conflicting  evidence  as  to 
the  state  of  the  weather  at  the  time  and  place  of 
the  accident,  whether  clear  or  thick,  and  the  en- 
gineer neither  sounded  alarms  nor  applied 
brakes,  tbe  jury  were  rij;htiy  instructed  that  It 
was  "the  duty  of  the  engineer  to  keep  a  lookout 
for  obstructions  on  tbe  track,  and  to  use  all  appli- 
ances ac  his  command  to  avoid  accident;  that  if 
he  failed  to  see  an  animal  when  he  should  see  it, 
and  thereby  injures  it,  or,  if  seeing  it,  be  does 
not  use  the  appliances  at  his  command  to  avoid 
injuring  it,  then  the  company  is  liable. " 

3.  The  grazing  by  plaintiff  of  his  horses  on 
tbe  public  domain  was  not,  of  itself,  contributory 
negligence  precluding  him  from  recovering  for 
their  loss  by  reason  of  defendant's  negligence. 

Da  Wm,  dissenting. 

Appeal  from  district  conrt,  Deer  Lodge 
coanty,  Datid  M.  OunFRR,  Judge. 

Action  by  James  R.  McMaster  against 
Montana  Union  Railway  Company  to  re- 
cover damages  for  tbe  negligent  killing  ol 

>Voi  corrected  opinion,  see  80  Fao.  Rep.  208, 


fonr  horses.  Judgment  for  plaintiff.  Mo- 
tion for  new  trial  overmlad,  and  defend- 
ant company  appeals.    Affirmed. 

J.  S.  Shropshire,  for  appellant.  Tbeo 
dare  Jirantlejr  and  W.  H.  Trippet,  for  re- 
spondent. 

Hakwood,  J.  Action  to  recover  dam- 
ages for  tbe  alleged  killing  of  four  head  of 
horses  by  the  negligent  and  careleHs  run. 
Ding  of  an  engine  nnd  cars  against  and 
over  them  by  defendant's  ngenUund  serv- 
ants, in  the  operation  of  its  railroad.  De- 
fendant answered  plaintiff's  complaint, 
not  denying  the  killing  of  said  animals,  as 
alleged,  by  the  running  of  defendant's  en- 
gine and  cars  against  and  upon  them,  but 
denying  that  the  Injury  happened  through 
the  negligent  or  careless  conduct  of  de- 
fendant or  its  agents  or  employes  lu  the 
operation  of  its  rniiroad.  And  for  a  fur- 
ther defense  defendant  alleged  that  such 
Injury  happened  through  plnintltt's  own 
careleHsness,  which  contributed  thereto. 
Upon  tliese  two  points  of  Issue,  as  we  are 
Informed  by  appellant's  brief,  the  cause 
was  tried.  The  Jury  returned  their  verdict 
In  favor  of  plaintiff,  assessing  damages  In 
the  sum  of  f700.  Defendant  moved  for  a 
new  trial,  which  motion  was  overraled, 
and  appeal  was  taken. 

The  main  proposition  to  be  considered 
upon  this  appeal  is  whether  or  not  the 
verdict  Is  supported  by  sufticient  evidence. 
Appellant  contends  that  it  appears  from 
tbe  evidence  that  tbe  killing  of  said  ani- 
mals happened  through  unavoidable  acci- 
dent, without  negligence  on  the  part  of 
unpellant ;  or,  as  appellant's  counsel  states 
the  proposition,  "II  defendant  was  in  the 
exercise  of  ordinary  care,  and  the  killings 
of  the  animals  resulted  notwithstanding, 
then  there  Is  no  liability ;"  and  appellant 
contends  that  the  evidence  sbowa  tbe 
state  of  facts  Involved  In  this  premise.  On 
the  other  hand,  respondent  Insists  that 
the  verdict  Is  supported  by  the  evidence, 
which  he  asserts  shows  negligence  and 
carelessness  attending  the  killing  of  the 
animals  In  question,  and  that  respondent 
In  no  way  contributed  thereto.  It  ap- 
pears that  the  killing  of  the  animals  in 
question  happened  near  a  place  called 
"Kohr's  Siding, "on  the  line  of  defendant's 
railroad,  In  Deer  Lodge  county.  Plaintiff 
resides  about  Ave  miles  distant  from  that 
place.  The  borsesin  question  were  turned 
out  by  plaintiff  to  graze  upon  the  com- 
mons In  the  vicinity  of  his  ranch;  and 
between  2  and  4  o'clock  on  the  morn- 
ing of  September  24, 1890,  they  were  killed 
at  the  point  aforesaid,  by  being  struck  by 
an  engine  and  train  of  cars  running  over 
defendant's  railroad.  It  appears  to  be 
conceded  that  said  stock  went  upon  de- 
fendant's railroad  track  without  the  fault 
or  negligence  of  the  plaintiff,  (leaving  ont 
of  consideration  now  the  point  made  by 
appellant  that  the  turning  of  said  stock 
loose  upon  the  commons  amounted  to 
contributory  negligence  on  the  part  of 
plaintiff.)  The  evidence  shows  that  tbe 
railroad  company  had  inclosed  its  right  of 
way  at  the  place  in  question  by  a  fence; 
but  it  Is  also  shown  that  at  said  place  the 
lines  of  said  fence  were  severed  by  gate- 
ways, and  tbe  evidence  seems  to  be  qnite 
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coDCluBive  thHt  Buch  gates  were  broken 
down,  and  lylngon  tbet^round.or  at  least 
upen  so  as  to  admit  of  siock  paaslngfreely 
through  thefenceupon  said  railroad  track, 
at  the  time  in  question.  Appellant  Insists 
that  such  gates  were  opened  or  broken 
dovtn  by  others  than  Its  agents,  and  with- 
out Its  knowledfre  or  permission;  but  It  Is 
not  contended  that  plaintiff  was  in  any 
way  guilty  of  opening  said  gates,  or  care- 
lessly leaving  the  same  open.  The  testi- 
mony of  plaintiff's  witnesses  tends  to 
show  that  uaid  gateways  were,  and  had 
been  for  some  time  prior  to  the  killing  of 
said  animals,  left  open.  The  testimony 
of  defendant's  section  foreman  Is  to  the 
effect  that  for  some  time  prior  to  the  kill- 
ing of  said  animals  said  gates  were  found 
open  almost  every  morning,  and  were 
often  closed  by  the  sectionmen  of  defend- 
ant: and  that  said  gates  were  found  open 
on  the  morning  after  the  killing  ol  said 
stock. 

The  Jury  was  asked  by  defendant  to  re- 
turn special  findings,  and.  among  others. 
It  was  asked  to  find  by  what  act  or  default 
defendant  was  negligent  in  killing  said 
animals,  it  such  killing  was  found  by  the 
Jury  to  be  attributable  to  the  carelessness 
or  negligence  of  defendant.  In  answer  to 
this  the  jury  stated,  among  other  things, 
that  defendant  was  negligent  la  not  keep- 
ing said  gates  closed  and  locked.  This 
finding  Is  complained  of  as  unreasonable, 
and  not  founded  upon  evidence.  There 
being  no  law  requiring  defendant  to  fence 
Its  riktht  of  way  sufficiently  to  keep  stock 
from  going  thereon,  defendant's  view  of 
the  case  is  no  doubt  correct  in  assuming 
that  plaintiff  could  not  rely  upon  any  such 
duty  on  the  part  of  delcndant,  nor  rely 
upon  the  fact  that  said  railroad  right  of 
way  was  not  inclosed,  to  Involve  defend- 
ant in  liability  for  killing  the  stock  in 
question.  There  was,  however,  much  evi- 
dence introduced  in  reference  to  said  fence, 
and  without  objection  by  either  party 
Plaintiff  does  not  contend  that  It  was  the 
duty  of  defendant  to  keep  its  right  of  way 
inclosed  so  as  to  prevent  stock  from  going 
thereon,  hor  that,  by  reason  of  the  ab- 
sence of  such  inclosure,  plaintiff  conld  re- 
cover for  the  injury  alleged.  But  it  seems 
that  defenant  relied  to  some  extent  upon 
the  fact  of  having  constructed  the  fence  in- 
closing its  right  of  way  as  evidence  of  due 
care  on  its  part  In  the  attempt  to  keep 
stock  from  going  thereon,  and  evidence 
was  Introduced  as  to  the  construction  and 
keeping  in  repair  of  such  fence  by  defend- 
ant. As  against  such  evidence,  plaintiff 
introduced  testimony  tending  to  show 
the  condition  of  the  gateways  as  above 
mentioned.  This  evidence  tended  to 
present  to  the  minds  of  the  jury  a  state 
of  facts  by  which  it  was  apparent  that 
when  animals  came  along  to  such  gate- 
ways they  could  freely  pass  in  and  stray 
along  the  railroad  track,  and,  having 
passed  beyond  the  gateways,  were  then 
fenced  in  close  to  said  track,  so  that  they 
could  not  retreat  to  the  open  country  on 
the  approach  of  a  train.  (Considering  that 
this  circumstance  may  have  increased  the 
danger  to  stock,  as  compared  to  no  fence 
at  all,  and  considering  the  further  fact, 
«thown  by  the  testimony  of  defendant's 


witnesses,  that  after  killing  the  stock  In 
question  defendant  made  and  enforced  a 
rule  to  the  effect  that,  if  said  gates  were 
not  kept  closed  and  locked  by  those  wiio 
had  the  privilege  of  using  the  same,  the 
railroad  company  would  fasten  said  gates 
as  stationary  parts  of  the  fence;  and 
that  this  rule  had  the  effect  of  keeping 
said  gateways  closed  ever  since  the  killing 
of  said  stock.  Considering  further,  that, 
if  the  conditions  were  such  that  said  gates 
could  not  be  kept  closed,  then  open  cross- 
ways  over  defendant's  right  of  way,  with 
the  usual  "cattle-guards,"  to  prevent 
stock  from  passing  upon  defendant's  rail- 
road, within  the  Inclosure,  could  l)e  pro- 
vided, if  necessary ;  and  considering,  in 
reference  to  what  wonld  be  the  exercise 
of  due  care  under  the  rireumstances. 
whether  the  arrangement  last  mentioned 
would  not  be  less  dangeroos  than  that 
described  as  existing,  and  that  the  fact  of 
said  gates  being  often  left  open  was 
known  to  defendant's  agents  and  em- 
ployes,— considering  these  circumstances 
shown  to  the  Jury,  we  cunnot  say  ihac 
its  special  finding,  above  mentioned.  Is 
unreasonable  or  groundless  in  its  premise. 
Plaintiff  was  in  no  way  responsible  for  the 
existence  or  continuance  of  those  condi- 
tions respecting  said  Inclosure;  and  there- 
in the  case  at  bar  is  entirely  unlike  the 
case  of  Railroad  Co.  v.  Mosler  ( Ind.  Sup.) 
17  N.  B.  Rep.  109,  cited  by  appellant,  in 
which  the  gateways  had  been  put  in  for 
the  use  of  the  owner  of  an  adjoining  past- 
ure, and  it  was  held  that  such  owner, 
"for  whose  benefit  a  private  crossing  is 
maintained,  and  who  is  supposed  to  be 
fully  cogniisnnt  of  the  condition  of  the 
gate,  and  the  use  to  which  It  Is  put,  must, 
therefore,  as  between  himself  and  the  com- 
pany, see  to  it  that  the  gate  is  kept  in 
proper  condition,  and  that  it  is  kept 
closed."  We  should  unhesitatingly  hold 
the  same  view  in  a  proper  case.  The  case 
of  Railway  Co.  v.  Etzler,  (Ind.  Sap.)  19  N. 
E.  Rep.  615,  cited  also  by  appellant,  was 
determined  undera  statute,  as  appears  by 
the  statement,  which  provided  that  "own- 
era  of  land  separated  by  a  railroad  may  of 
right  maintain  crossings  over  such  rail- 
road, and  impose  upon  the  owner  the 
duty  of  repairing  and  keeping  up  gates 
thereto,  and  that  railway  companies,  in 
the  absence  of  negligence,  shall  not  be  lia- 
ble for  Injuring  and  killing  stock  at  such 
farm  crossings;''  and  it  was  held  that  un- 
der said  statute  a  railroad  company  was 
not  liable  for  injury  to  stock  entering  upon 
the  track  at  such  points,  in  the  absence  of 
negligence  on  the  part  of  the  company  or 
its  employes;  and  there  was  no  negligence 
charged  in  that  case.  Plaintiff,  however, 
does  nut  rest  his  case  altogether  upon  the 
circumstances  shown  to  exist  in  reference 
to  said  fence andgatevvays,butappeara  to 
have  brought  the  same  to  view  as  clrcnro- 
stances  bearing  on  the  case,  as  against 
the  proposition  of  defendant  that  it 
had  "maintained  a  good  and  sufiirlent 
fence  on  both  sides  of  Its  track,  although 
it  was  not  required  to  do  so  by  law;" 
and,  as  before  observed,  the  evidence  con- 
cerning said  fence.  v>roduced  by  each  par- 
ty, was  introduced  without olijei-tlon  from 
either.    For  this  reason  we  cannot  sus* 
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tain  the  proposition  of  appellant'a  coanael 
tbat  uo  foundation  wait  laid  In  the  plead> 
in^  for  the  In  trod  action  of  aach  evidence. 
FasBing  to  the  other  branch  of  the  cape, 
the  jury  found  also  tbat  there  was  neKli- 
gence  on  the  part  of  appellant's  engineer 
of  the  paanenger  train,  in  tbat  be  made 
no  effort  to  stop  said  train  before  striking 
plaintiff's  horsen.  Appellant  InnUts  that 
the  eridenne  shows  that  at  the  time  and 
place  of  killing  said  animals  the  condition 
of  the  weather  and  the  darkness  was  such 
that  defendsnc'B  agents  and  employes 
conld  not,  by  the  exercise  of  ordinary  care 
and  diligence,  have  seen  suL-h  stock  on  the 
right  u(  way  in  time  tn  avoid  striking  the 
same.  It  was  shown  tbat  two  trains 
passed  over  defendant's  road  daring  the 
night  in  question, — a  passenger  and  a 
freight  train,— either  one  or  both  of  which 
may  have  struck  some  of  said  injured 
animals.  As  to  the  freight  train,  it  Is 
shown  by  the  testimony  of  the  engineer 
and  fireman  who  accompanied  tbat  train 
that  as  it  passed  along  the  place  in  ques- 
tion said  train  struck  one  animal,  and  to 
the  best  of  tbelr  knowledge,  only  one, 
which  animal  was  shown  not  to  have 
been  one  of  plaintiff's  horses.  The  tenti- 
muny  of  said  witnesses  Is  to  the  effect 
that  said  freight  train  was  running  slowly 
as  it  passed  said  place  where  plaintiff's 
horses  were  killed,  niitnely,  at  the  rate  of 
about  10  miles  per  hour;  that  they  ob- 
served an  animal  on  the  track,  lodged  in 
the  cross-ties  over  a  culvert;  that  the 
brakes  were  applied,  and  the  power  of  the 
engine  reversed,  and  said  train  brought 
to  a  stop  just  as  the  engine  reached  and 
ran  partly  upon  said  animal;  that  they 
saw  other  horses  running  away  from  the 
track,  but  tbey  stated  to  the  best  of  their 
knowledge  said  train  struck  no  other 
animal.  This  testlraouy.  in  view  of  tlie 
fact  that  said  train  was  proceeding 
slowly,  and  came  to  a  stop  at  said  place, 
would  seem  to  come  from  ^^itnessea  who 
had  quite  favorable  opportunity  to  ob- 
serve  what  happened,  and,  it  having  been 
shown  that  the  animal  struck  by  the 
train  was  not  one  of  plaintiff's  horses, 
this  testimony  tends  to  show  that  the 
killing  of  plaintiff's  horses  happened  by 
some  other  means.  The  passenger  train 
in  question  was  run  from  Butte  north- 
ward to  Garriiion,  during  the  night  in 
question,  and  passed  by  Kohr's  siding  be- 
tween 3  and  4  o'clock  of  the  morning  in 
question.  The  testimony  of  the  engineer 
and  Bremnn  who  accompanied  said  pas- 
senger train  Is  to  the  effect  that  when 
said  train  passed  Kobr's  siding  It  wan  run- 
ning at  the  rate  of  35  or  40  miles  per  hour; 
that,  as  this  train  passed  said  place,  two 
horses  were  struck  by  it,  and  thrown  off 
the  track,  and  tbat  other  {inlmals  might 
have  been  struck  by  said  train;  tbat  the 
animnle  ctruck  were  not  observed  in  time 
to  avoid  running  upon  them,  because  the 
darkness  was  increased  by  fog  or  mlat  in 
the  atmosphere  at  the  time  and  place,  and 
for  that  reason  the  engineer  and  fireman 
were  unable  to  see  as  far  as  usual  In  front 
of  the  train;  that,  bad  the  weather  been 
clear,  the  engineer  could  have  seen  seven 
or  eight  car-lengths  in  front  of  bis  engine, 
and  with  these  conditions,  and  the  exer- 


cise nf  care,  be  could  have  aeen  tald 
animals,  and  frightened  them  from  the 
track  by  sounding  the  whistle,  and  avoid- 
ed striking  them ;  but  because  the  night 
was  stormy,  and  rain  or  mist  was  falling, 
and  fog  prevailing,  the  animals  were  not 
observed  In  time  to  sound  a  whistle  before 
they  were  struck  and  passed,  and  there- 
fore no  whistle  was  sounded,  or  other 
alarm  attempted.  Uther  testimony  was 
also  introduced  by  defendant  to  the  effect 
tbat  the  weather  was  stormy,  and  rain  or 
mist  was  falling,  and  fogprevaillng,at  the 
time  in  question.  Testimony  was  also 
Introduced  by  defendant  that  there  was 
some  curvature  of  the  railroad  track  at 
the  place  in  question,  but  it  is  not  shown 
by  such  testimony  that  the  view  of  the 
engineer  la  obstructed  by  reason  of  sucb 
curvature.  The  testimony  Introduced  by 
the  plnintin  Is  to  tbe  effect  that  sucb 
curvature  Is  slight,  and,  notwithatandlDg 
the  same,  tbe  truck  lies  in  plain  and  un- 
obstructed view  approaching  from  either 
direction  to  the  place  where  snid  animals 
were  killed.  Plaintiff  introduced  testi- 
mony tending  to  prove  tbat  early  on  the 
morning  following  tbe  killing  of  said 
animals  there  were  no  visible  signs  of  rain 
or  mist  having  fallen  during  the  nigbt  pre- 
vious; there  being  no  dampness  then 
visible  on  the  ground,  vegetation,  or 
other  objects,  at  tbat  place.  Plaintiff 
produced  a  witness,  who  testified  that  he 
rode  from  Butte  on  said  passenger  train, 
on  tbe  morning  in  question,  and  left  said 
train  at  Deer  Lodge,  about  four  miles 
from  Kohr's  siding  This  witness  testi- 
fied that  he  observed  the  weather  particu- 
larly at  that  time,  as  he  left  the  train,  and 
walked  towards  bis  home,  and  that  it 
was  clear ;  that  said  train  passed  Kohr's 
siding  between  8  and  4  o'clock;  tbat  the 
weather  was  not  stormy,  and  it  was  not 
dark,  nor  was  any  fog  prevailing  when 
be  left  said  train  at  Deer  Lodge;  that 
ne  observed  the  weather  particularly 
when  be  left  the  train  at  Deer  Lodge; 
that  he  was  unable  to  state  positively  the 
state  of  tbe  weather  at  Kohr's  siding,  bat 
could  state  that  the  weather  was  clear  a 
Kbort  distance  from  there.  Plaintiff  also 
Introduced  a  report  In  writing,  made  by 
Smith,  the  engineer  of  said  freight  train 
which  passed  along  by  Kohr's  siding 
about  2  o'clock  on  the  same  nIgbt  In 
which  said  Smith  reported  the  striking  of 
tbe  horse  found  over  the  culvert,  and  in 
which  report  he  stated  that  the  weather 
was  clear  at  the  time  and  place  of  striking 
said  animal.  Said  Smith  testified  at  the 
trial,  however,  and  In  his  testimony 
stated  that  the  weather  was  "stormy, 
rainy,  and  misty"  at  the  time  said  freight 
train  passed  Kohr's  siding.  McDuffy,  the 
fireman  on  the  engine  of  the  freight  train. 
In  describing  the  condition  of  the  weather 
at  Kohr's  siding  when  said  Freight  train 
passed  that  place,  stated  that  "there  was 
a  alight  tog  that  would  hinder  your  sight 
to  a  slight  extent.  It  was  not  so  very 
dense;"  and  in  another  part  of  his  testi- 
mony, he  says  of  the  weather  at  the  time, 
"There  was  a  slight  mlstatKobr'a  siding, 
as  we  passed  there. " 

Plaintiff's  horses  were  found  l.ylng  be- 
side the  track,  bearing  the  appearance  of 
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bavins;  been  Btrack  by  a  passing  train ; 
and  the  position  which  these  animals 
occupied,  as  respecting  one  another,  when 
found,  was  shown  to  be  as  follows:  Pro- 
ceeding northward  in  the  same  directioo 
in  which  said  passenger  train  was  run- 
ning, the  distance  from  where  the  first 
animal  was  found  to  the  last  was  shown 
to  be  about  800  feet;  the  distance  between 
the  first  and  second  being  more  than  500 
feet.  It  is  clearly  shown  what  might  have 
been  done,  by  the  exprclHC  of  ordinary  care, 
towards  preventing  the  destruction  of 
said  animals,  if  the  weather  nas  clear; 
and  from  these  facts  it  appears  that,  in 
case  the  weather  was  clear,  It  is  very 
nicely  the  destruction  could  have  been 
prevented  by  the  exercise  of  due  care.  The 
testimony  of  the  engineer  and  fireman  ac- 
companying said  passenger  train  Is  to 
that  effect;  that  said  stock  was  up  and 
moving,  and  that  no  alarm  was  sounded, 
and  no  effort  made  to  stop  or  reduce  the 
speed  of  the  train.  The  evidence  is  con- 
flicting as  to  the  state  of  the  weather  at 
the  time  and  place  in  question.  The  Jury 
had  before  it  the  testimony  of  Patterson, 
who  rode  on  said  passenger  train  from 
Butte  to  Deer  Lodge,  which  was  to  the 
effect  that  the  weather  was  clear  a  short 
distance  from  the  particular  place  where 
said  animals  were  killed,  and  that  it  was 
not  dark  at  the  time,  being  al>out  hall 
past  8  o'clock  of  a  .September  morning. 
There  is  no  dispute  about  the  time  said 
train  passed  Kobr's  siding.  The  report  of 
the  engineer  of  the  freight  train,  which 
passed  the  place  about  the  hour  of  2 
o'clock  of  the  same  night,  was  to  theeffect 
that  the  weather  was  clear  at  said  place 
and  time.  This  report  was  made  immedi- 
ately after  the  occurrence,  and  Engineer 
8mltb,  in  his  testimony,  makes  no  expla- 
nation as  to  his  having  willfully  mis- 
stated the  condition  of  the  weather  in 
said  THport,  or  as  to  his  having  been  mis- 
taken in  such  statement.  The  report  was 
made  to  the  superintendent,  was  a  formal 
statement  of  tlie  conditions  and  circum- 
stances attending  his  striking  the  animal 
in  the  culvert,  and  the  question  as  to  the 
state  of  the  weather  was  distinctly  asked, 
and  the  answer  was  set  down.  The  testi- 
mony of  the  other  witnesses  was  to  the 
effect  that  early  on  tiie  following  morning 
there  was  no  indication  of  rain  or  moist- 
are  having  fallen  during  the  night  previ- 
ous. Kome  of  appellant's  witnesses  testi- 
fied that  a  fog  prevailed  In  spots,  or 
"banks  of  fog,"  in  low  places,  and  thnt 
one  of  the  alleged  "banks  of  fog"  pre- 
vailed where  said  animals  were  killed  at 
the  time  of  striking  them.  Counsel  for 
appellant  Insists  that  the  weather  may 
have  been  clear  a  short  distance  away, 
and  nevertheless  foggy  at  the  time  and 
place  said  animals  were  killed.  If  this 
condition  was  in  fact  true,  (although  de- 
fendant's witnesHes  are  not  in  harmony  on 
that  point,)  It  is  then  made  to  appear  by 
the  theory  of  appellant's  counsel  tlint  the 
parties  In  chari^e  of  said  passengpr  train 
ran  the  same  through  a  mere  "hank  of 
fog, "  without  the  precaution  of  sounding 
a  whistle,  at  the  same  high  rate  of  speed 
which  might  be  proper  if  the  view  was 
clear,— at  such  a  rate  of  speed  that  there 


was  no  escape  for  stock  which  happened 
to  be  upon  the  track,  although  such  stock 
was  moving  when  the  train  approached, 
— so  fast  that  there  was  no  time  to  even 
sound  a  whistle  before  the  destruction 
was  accomplished  and  passed  by.  The 
Jury  did  not  adopt  the  theory  of  api^el- 
lant,  and  Investigation  of  tb«  evidence 
shows  to  us  that  there  Is  testimony  tend- 
ing to  lead  to  a  different  conclusion.  We 
cannot,  therefore,  sustain  the  assignment 
that  there  Is  no  evidence  to  support  the 
verdict. 

Appellant  requested  the  court  "to 
charge  the  jnry  that  the  testimony  as  to 
the  circumstances  of  the  killing  of  said 
animals  was  uncontradicted;  that  it  was 
to  the  effect  that  the  killing  was  an  un- 
avoidable accident;  and  that  it  failed  to 
show  negligence  on  the  part  ot  the  train- 
men; and  that  the  jury  should  so  And." 
The  court  refused  to  so  instruct  the  Jury, 
and  appellant  assigns  such  refusal  as 
error.  This  request  is  based  on  the 
theory  of  the  case  and  the  showing  of  the 
evidence  contended  for  by  appellant, 
which  we  have  been  unable  to  find  borne 
out  by  our  investigations  thereof,  and 
therefore  must  conclude  that  the  court 
committed  no  error  In  such  refusal.  The 
court  gave  the  jury  an  Instruction  to  the 
effect  that  it  was  the  "duty  of  the  en- 
gineer to  keep  a  lookout  for  obstructions 
on  the  track,  and  to  use  all  appliances  at 
his  command  to  avoid  accident;  that,  if 
he  failed  to  see  an  animal  when  he  should 
see  it,  and  thereby  Injures  it,  or  if,  seeing 
It,  he  does  not  use  the  appliances  at  his 
command  to  avoid  injuring  it,  then  the 
company  is  liable,  unless  it  appears  from 
the  circumstances  surrounding  the  case 
that  the  use  of  these  means  to  stop  the 
train  would  Injure  the  lives  of  the  pas- 
sengers."  Appellant  complains  that, 
"while  such  Instructions  may  state  the 
law  correctly  as  a  general  rule,  It  certain- 
ly Is  too  broad  when  taken  In  connection 
with  the  particular  circumstances  attend- 
ing this  case."  We  think  this  and  the 
other  Instruction  complained  of  by  appel- 
lant fall  under  the  same  observations 
which  we  have  made  as  to  the  refusal  of 
tlie  court  to  give  the  Instruction  request- 
ed, the  complaint  being  based  on  his 
view  of  the  evidence,  which  we  have  been 
unalile  to  adopt. 

Appellant  argues  that  respondent  com- 
mitted an  act  amounting  to  negligence 
which  contributed  to  the  destruction  of 
said  horses  by  turning  them  out  to  graie 
on  the  public  domain  In  the  vicinity  of 
bis  ranch.  We  cannot  concur  in  this 
Iiro])osit]on.  Stock-raising,  by  utilizing 
the  vast  open  ranges  of  this  country,  is. 
and  has  been  since  its  settlement,  one  of 
the  principal  Industries,  which  contributes 
tothe  prosperity  of  the  common  carrier  as 
well  as  to  the  individual  cltlsen.  Numer- 
ous statutes  have  been  passed  from  time 
to  time  during  the  history  of  Montana 
regulating  the  industry  ot  stock-raising, 
and  clearly  recognizing  and  sanctioning 
the  matter  of  allowing  stock  to  graie  on 
the  public  domain  as  proper  and  lawful. 
The  whole  theory  of  the  general  legisla- 
tion of  this  state  is  against  the  proposi- 
tion advanced  by  appellant's  counsel.    It 
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is  oar  opinion  tbat  the  Jadgment  ongbt 
to  be  affirmed. 

Blaxk,  C  J.,  and  Habwood,  J.,  concur. 

Dk  Witt,  J.,  idiaaeatlBfr.)  It  Is  claimed 
that  oegllKence  by  defendant  is  shown  In 
two  rei)pt>cta: 

1.  In  not  keeping  the  gates  mentioned, 
doBed  and  locked.  In  the  complaint  the 
negligence  alleged  is  as  lollowe:  "That 
the  said  defendant,  by  its  agents  and 
servants,  not  regarding  Its  duty  In  that 
respect,  so  carelessly  and  negligently  ran 
and  managed  said  locomotive  and  cars 
on  the  said  23d  day  ol  September,  A.  D. 
1!^,  that  the  same  ran  against  and  over 
the  eald  horses  of  the  said  plaintiff,  and 
killed  and  destroyed  the  same."  This  la 
denied  by  the  answer.  Negligence  In  leav- 
log  the  gates  open  or  nnlocked  is  not 
mentioned  In  any  pleading  in  the  case.  It 
is  not  the  cause  ol  action  set  np  in  the 
complaint.  Defendant  was  summoned  to 
court  to  answer  for  damages  alleged  to 
have  been  caused  by  operating  its  loco- 
motive and  cars.  The  Jury  found  that  it 
was  negligent  in  this  respect.  But  of  this 
hereafter.  They  also  fonnd  that  the 
defendant  was  negligent  in  a  wholly 
dWerent  matter,  i.  e.,  in  leaving  some 
gates  open  and  nnlocked.  The  respond- 
ent's counsel  recognised  tbat  the  Jury  had 
gone  outside  of  the  case,  and  fonnd  dam- 
ages for  an  act  that  plaintiff  bad  notcom- 
plaineil  of  in  his  pleading,  and  had  not 
made  bis  cause  of  action.  Oounsel,  there- 
fore, on  his  argument  on  the  appeal 
stated  that  he  abandoned  any  claim  that 
bis  verdict  should  be  sustained  by  virtue 
of  tbe  finding  of  negligence  as  to  the 
gates,  or  the  evidence  in  that  behalf. 
Why,  under  such  circumstances,  should 
the  matter  of  the  gates  be  treated  as  in 
tbe  ease?  The  defendant  was  under  no 
obligation,  by  law  or  contract,  to  build 
or  maintain  a  fence  along  Its  right  of 
way.  This  action  arose  before  the  act  of 
the  last  session  of  the  legislature.  It 
seems,  however,  that  it  did  build  and 
maintain  snch  a  fence.  It  put  in  these 
gates  at  the  request  of  and  for  the  ac- 
commodation of  the  neighbors  at  this 
point,  not  for  any  use  of  its  own.  It 
would  not  seem  that  building  the  fence 
and  putting  In  tbe  gates  was  negligence. 
The  defendant  did  not  use  the  gates,  or, 
In  using  them,  leave  them  open.  They 
were  opened  and  left  open  by  some  one 
other  than  the  defendant.  That  person 
is  not  shown  to  be  the  one  for  whose  acts 
tbe  defendant  was  responsible.  The  de- 
fendant's servants  frequently  voluntarily 
closed  the  gates,  when  they  found  them 
open.  Because  they,  without  a  duty  upon 
them  so  to  do,  closed  them  whenever 
they  fonnd  them  open,  was  it  negligence 
on  their  part  thattheydidnotalways  And 
them  when  they  were  opened  by  persons 
ether  than  themselves?  It  seems  to  me 
Dot.  But  they  were  negligent  In  not  keep- 
log  the  gates  locked  and  closed,  It  is  held. 
Htbey  locked  them,  and  retained  the  key, 
the  result  would  be  the  same  as  11  there 
Were  no  gates;  and  I  do  not  understand 
that  it  is  claimed  that  it  was  negligence 
to  build  tbe  gates.    I(  Utav  hung  the  key 


on  the  fence,  or  provided  every  passei 
with  a  key,  the  result  would  be  the  same 
as  if  there  were  no  locking. 

But  as  to  keeping  the  gates  closed:  Tbe 
place  was  In  the  country,  away  from  any 
town.  If  it  was  the  company's  duty  to 
keep  the  gates  closed,  there  was  but  one 
effectual  method  of  performing  this  duty. 
That  was  to  keep  a  servant  at  every  gate 
along  the  line,  (and  the  evidence  shows 
that  they  were  very  numerous,)  to  close 
them  after  careless  paesers,  who  were 
strangers  to  the  defendant.  Is  the  defend- 
ant liable  for  such  strangers'  acts?  If  this 
be  the  law,  the  defendant  must  put  a 
guard  over  its  entire  property  to  protect 
It  from  negligent  acts  of  third  persons, 
which  negligent  acts  may  result  In  injuries 
to  others,  and  for  which  the  defendant  Is 
to  be  held  liable.  I  do  not  understand 
that  such  duty  rests  upon  tbe  defendant. 
The  Jury  found  that  it  did,  to  besure;  but 
respondent's  counsel  promptly  abandoned 
any  such  ground  in  this  court.  In  that  I 
think  that  he  was  correct.  I  agree  with 
him  that  in  the  matter  of  the  gates  no 
negligence  was  either  pleaded  or  proved. 
In  ijweeny  v.  Railway  Co.,  29  Pac.  Rep. 
16,  (last  terra,)  the  allegation  of  tbe  com 
plaint  as  to  negligence  was  that  plaintiff 
was  working  for  defendant  under  defend- 
ant's car,  and  that  defendant  carelessly 
and  negligently,  and  without  any  notice 
or  warning  to  plaintiff,  backed  or  ran  an 
engine  against  said  car,  and  set  it  in  mo- 
tion, and,  while  so  in  motion  by  reason  of 
said  careless  and  negligent  act  of  defend- 
ant, the  car  ran  over  plaintiff,  etc.  After 
a  careful  examination  of  the  evidence  in 
that  case,  this  court  held  that  there  was 
a  failure  of  proof  that  thedefendant  moved 
the  car  without  warning,  as  alleged,  and 
that,  therefore,  the  evidence  was  Insuffi- 
cient to  support  the  verdict.  So  in  the 
case  at  bar,  theallegatlon  ofthe  complaint 
is  tbe  negligence  in  running  the  locomotive 
and  cars.  Proof  in  reference  to  tbe  gates 
does  not  tend  to  support  the  said  allega- 
tion. 

2.  I  will  now  examine  tbe  cause  of  action 
as  alleged  and  relied  upon  by  the  plain  tllTs 
attorney.  The  four  horses  were  killed  In 
the  night  between  September  23  and  24, 
1890.  It  may  be  taken  as  conceded  that 
they  were  killed  by  defendant's  passenger 
train  No.  6,  which  passed  Kohr's  siding, 
the  place  of  the  accident,  at 3  :35  a.  m.  The 
horses  did  not  get  onto  the  track  or  rlghtot 
way  of  defendant  through  any  negligence 
of  defendant.  It  may  be  considered  ae 
conceded  that  they  did  not  get  there 
through  any  fault  of  plaintiff.  Underthese 
circumstances,  what  happened?  Plain- 
tiff's witnesses  do  not  testify  as  to  the 
facts  atthe  time  ofthecollision.  For  those 
facts  we  must  go  to  defendant's  wit- 
nesses. The  train  came  along,  abont  its 
business,  at  3:35  a.  m.  Thetrack  was  near 
the  river.  The  engineer  testifies  that  he 
was  In  his  position  on  the  right  side  of  the 
cab.  That  the  track  curved  slightly  to 
the  left.  He  was  running  at  35  miles  an 
hour,  which  was  not  a  dangerous  or  un- 
usual rate.  His  schedule  time  was  35  to  40 
miles  an  hour  at  that  point.  The  head- 
light was  burning.  He  saw  one  horse  on 
his  side,  and  the  fireman  saw  one  on  his. 


Digitized  by 


Google 


544 


PACIFIC  BEPOBTEB,  Vol.  29. 


(Moat 


The  engrlneer  thinks  that  he  strack  the 
horses  on  the  curve.  The  night  was  dark 
and  misty  and  foggy  at  the  time  and  place 
ol  the  accident.  lie  could  not  possibly  see 
to  exceed  two  car-lengtns,  or  60  fpet.  The 
train  was  equippe<l  with  air-brakes,  and 
the  engineer  had  it  under  control.  He  saw 
The  horses  about  60  feet  ahead  of  the 
engine,  on  the  track.  He  wasun  the  right 
side  of  tlie  engine.  The  tnick  curved 
slightly  to  the  left.  It  Is  not  lu  evidence 
that  there  has  yet  been  invented  any  con- 
trivance to  make  the  rays  of  light  travel 
through  tlieatiuosphcro  onacurve.  That 
being  the  case,  I  am  obliged  to  take  it  as 
true  that  the  light  from  the  head-light 
shone  on  right  lines,  and,  it  tbecurve  went 
to  the  left,  the  track  left  the  area  of  illu- 
mination of  the  light.  Naturally  the  engi- 
neer's observation  could  not  extend  ns  far 
along  the  track  as  it  would  if  the  track 
VI  ere  straight,  so  that  the  light  would 
shine  down  it  in  a  straight  line.  If  it  bad 
been  light  and  clear,  the  engineer  says 
that  he  could  have  seen  seven  or  eight  car- 
lengtb.s;  and  that,  if  he  could  have  seen 
the  hoi-sos  ten  car-lengths  ahead,  he  could 
have  slowed  np  sulBclently,  and  have 
alarmed  the  horses,  so  as  to  avoid  striking 
them.  Having  but  60  feet  of  space,  and 
running  at  35  miles  an  hour,  he  could  not 
stop  or  whistle  or  ring  a  bell ;  that  is,  he 
could  not  give  his  attention  to  stopping 
the  train,  and  sounding  alarms  at  once,  in 
that  distance,  and  at  that  rate.  His  first 
attention  was  given  to  applying  his  air- 
brakes. The  following  is  his  language: 
"I  did  not  blow  the  whistle,  for  the  reason 
that  I  did  not  have  time.  I  did  not  have 
time  to  ring  the  bell  either.  In  an  emer- 
gency, the  first  thing  we  do  is  to  apply  the 
air-brakes.  That  is  where  our  safety  lies. 
I  did  not  have  time  to  turn  tbeqi.  If  I 
should  have  done  anything,  J  should  have 
applied  m.y  brakes.  1  got  hold  of  them.  I 
had  my  air  on  them  ]ust  as  I  was  going 
by,  and  I  let  it  off  when  I  saw  that  it  was 
all  safe."  So  it  is  testified,  and  it  is  not 
questioned,  that  the  engineer  did  Ills  duty 
initettiug  to  his  brakes.  Then  he  was 
past  the  horses,  the  danger  was  over,  the 
damage  was  done.  There  was  then  no 
occasion  for  the  bell  or  the  whistle;  and, 
tiefore  undertakins  to  use  tlie  brakes, 
there  was  no  opportunity  to  sound  the 
whi.stle  or  bell.  The  fireman's  testimony 
is  corroboi-ative  of  that  of  the  engineer. 
This  is  all  the  direct  evidence  of  facts  at 
the  time  of  the  accident,  if  this  evidence 
is  true,  no  reasonable  l>elng  can  read  it, 
and  discover  any  negligence  in  the  con- 
duct of  defendant.  And,  moreover,  re- 
spondent's counsel  does  not  undertake  to 
claim  that  there  is  auy  evidence  of  negli- 
gence it  this  testimony  is  true.  He  take» 
another  position,  viz.,  that  the  engineer 
and  fireman  did  not  tell  the  truth  as  to 
the  circumstances  of  the  killing.  He  says 
that  they  were  manufacturing  a  case. 
This  Is  a  grave  charge.  It  can  scarcely  be 
Indulged  as  a  presumi>tion  or  assumption 
in  regard  to  any  unlmpenched  witnesses. 
These  witnesses  are  unimpeached  by  any 
direct  testimony.  Respondent  finds  their 
impeachment  in  circunistancos,  and  holds 
that  the  jury  were  the  judges  of  their  cred- 
ibility, and  that  their  conclusion  is  fiuat. 


or  course,  circumatances  may  Impeach  a 
witness  more  conclusively  than  words. 
The  circumstances  which  respondent  calls 
to  his  aid  are  in  two  classes.  I  will  ex- 
amine them : 

I.  It  was  sought  tn  impeach  defendant's 
witnesses  by  evidence  that  the  weather, 
instead  of  being  misty  and  foggy,  as  tbe 
engineer  and  fireman  testified,  was  clear. 
If  this  be  true,  much  of  the  foaudation  of 
the  defense  is  demolished,  and  defendant's 
main  witnesses  are  impeached  apon  a 
very  mat<>rlal  point,  and  the  jury  were  jus- 
tified In  ignoring  their  testimony,  as  they 
did.  Let  us  see.  Witness  Ramsdeli  testi- 
fies that  tbe  weather  was  bright  and  clear 
at  9  or  10  o'clock  of  the  morning  of  the 
24th.  Byron  Wood  says  that  tbe  weather 
was  smoky,  but  tlie  sun  was  shining  so 
ns  to  cast  a  shadow  on  the  afternoon  of 
tlte  23d  and  the  morning  of  the  24th. 
That  in  tbe  morning  there  was  no  evi- 
dence of  rain  having  fallen  in  tbe  night. 
He  passed  tbe  night  at  Deer  Lodge,  four 
or  five  miles  from  Kobr's  siding.  He 
would  not  pretend  to  say  how  the  weath- 
er was  at  the  place  of  the  accident,  as  he 
was  not  there.  He  should  think  that  day- 
light would  show  at  2  ur  3  o'clock  a.  m. 
on  September  24th.  This  was  an  impeach- 
ing witness.  Possibly  tbe  value  of  bis  tes- 
timony may  be  to  some  extent  gauged  by 
his  statement  that  daylight  shows  three 
or  four  hours  before  suurlse.  .T.  H.  Meyers 
came  from  Phihpsburg,  50  miles  from  tlie 
place  of  the  accident,  on  themorning  of  tim 
24th,  passing  Kohr's  siding  at  about  10  a. 
M.  The  weather  was  clear.  Peter  Pnttcr- 
son,  a  passenger  ou  No.  5,  left  the  train  at 
Deer  Lodge,  about  five  miles  before  the 
train  struck  the  horses.  Tbe  weather 
was  not  stormy.  He  could  not  say  that 
it  was  cloudy.  Does  not  remenil)er  wheth- 
er the  stars  were  shining.  Tliere  was  im 
fog  at  Deer  Ix>dge,  He  does  not  know 
how  it  was  at  Kohr's  siding,  four  or  five 
miles  away,  and  later  than  the  time  of  bin 
observation.  Joseph  Smith  was  at  Kobr's 
sIdinK  at  8  p.  M.  ot  the  23d  and  at  7  a.m. 
the  24th.  The  weather  was  good,  and  no 
fog.  Snch  is  the  evidence  adduced  to 
show  that  the  defendant's  witneeses  falsi- 
fied when  they  said  that  tiiere  was  foe 
and  mist  at  tbe  place  of  the  accident  at 
):35a.  M.  Not  an  impeaching  witness  tes- 
tifies as  to  the  weather  at  the  time  and 
place  of  the  accident.  They  are  as  far 
away  as  50  miles  fl;  distance  and  10  hours 
in  time.  The  one  who  gets  the  nearest  in 
time— probably  withiu  15  minates — is  4  or 
5  miles  distant;  and  the  witness  nearest 
in  place  is  several  hours  removed  in  time. 
The  place  ot  the  accident  was  In  the  val- 
ley by  tbe  river.  Is  it  not  within  tbe 
most  ordinary  knowledge  that  it  could  be 
perfectly  true  that  rolst  and  fog  could 
hang  over  the  railroad  track,  by  the  river, 
at  such  an  hour  as  3:3.)  a.  m.,  and  still, 
miles  away,  and  hours  later  and  earlier, 
the  weather  be  clear?  This  is  too  plain 
to  merit  discasslon  or  comment.  There 
was  not  in  this  showing  a  scintilla  of  evi- 
dence tending  to  Impeach  the  testimony 
ot  the  engineer  and  fireman  of  train  No.  a. 
There  was  no  conflict  of  evidence  as  to 
tlie  mist  and  fog  at  Kohr's  siding  at  3:35 
A.  M.,  and  for  a  considerable  period  each 
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side  ol  that  exact  time.  The  evidence  was 
al)  one  way,  and  was  with  the  defendant. 
But  aKaIn,  train  No.  9  pasBed  thia  point 
on  the  morning;  of  the  24tb,  between  2  and 
3  o'clock,— about  an  hour  before  the  acci- 
dent. The  en^lDeer  and  11  reman  of  9  testi- 
fied on  the  trial  that  the  weather  was 
then  tof^gy  and  nilHty.  To  impeach  this 
engineer  of  train  9,  a  report  of  bin  was 
introduced  in  eyidence,  in  which  be  re- 
ports the  weather  at  that  time  as  clear, 
iirant  that  his  report  was  true,  and  that 
his  testimony  on  tbe  trial  was  false,  and 
that  be  was  successfully  impeached.  What 
did  tbls  amount  to  at  most?  Simply 
tbMt  there  was  not  foR  or  mist  at  the 
place  of  the  accident  an  hour  earlier  in  the 
niglit  than  tbe  time  of  the  accident.  Can 
this  be  held  as  evidence  that  the  fo^  and 
mist  did  not  come  up  dnrioK  the  hour, 
and  be  present  when  train  5  appeared  up- 
on the  scene?  This  would  be  indulging  in 
meteorological  presumptions  unwarrant- 
ed by  any  evidence  in  this  case,  or  any  ex- 
perience of  manliiDd.  Again,  granting 
tbat  the  engineer  of  No.  9  was  impeached, 
does  that  Impeacli  tbe  engineer  and  fire- 
man of  No.  5?  If  BO,  tbat  would  bereform> 
ioK  the  old  maxim,  so  tbat  It  could  be 
said  of  a  collection  of  witnesses  on  one 
side  of  a  case,  anus  talana,  omnea  faM. 
AiEaln.  grant  that  there  was  no  evidence 
of  rain  In  tbe  morning:  that  does  not 
tend  to  show  that  fog  and  mist  were  not 
pr«>8entin  tbe  night,  and  which  fled  before 
tbe  san.  Tbe  whole  evidence  seeking  to 
contradict  tbe  alleged  presence  of  fog  and 
mist  at  the  time  and  place  of  thn  accident 
has  not  the  substantiality  of  a  cobweb. 
There  was  absolutely  nothing  in  it  upon 
which  a  jury  could  And  an  Impeachment 
of  tbe  credibility  of  defendant's  witnesses. 
2.  As  to  tbe  other  circumstances  of  Im- 
peachment: Respondent  argues  that  the 
places  in  which  tbe  horses  were  killed  es- 
tablish that  tbe  manner  of  their  taking 
off  was  other  than  as  detailed  by  the  de- 
fendant's witnesses.  He  says  that  first 
one  was  killed ;  the  second  was  killed  at  a 
point  543  feet  further  on ;  tbe  next,  132  feet 
beyond;  and  tbe  last.  125  feet  further. 
Tbat  this  fact  shows  that  tbe  engine 
chased  the  horses,  taking  them  single- 
handed,  picking  them  off  one  by  one,  as  It 
was  able  to  reach  and  slaughter  them, 
after  the  manner  of  tbehlatorical  battle  of 
tbe  Horatil  and  the  Cnrlatli.  But  what 
is  the  evidence  that  the  borsns  were  killed 
at  these  points?  In  the  flrst  place,  not  a 
witness  testifies,  nor  a  clrcnmstance 
shows,  tbat  the  horses  were  killed  at 
these  points  by  tbe  train;  and.  In  tbe  sec- 
ond place,  not  one  of  the  horses  was 
killed  by  the  train.  At  9:30  a.  m.  of  the 
24th  the  section  foreman  found  the  homes, 
all  crippled.  In  the  ditch,  and  bo  badly 
hnrt  that  tliey  could  not  live,  and  be  killed 
and  burled  them  nil.  The  measurements 
from  which  we  take  tbe  above  figures 
were  made  a  week  or  ten  days  after  the 
killing,  and  were  to  the  places  of  their 
respective  sepultures.  It  Is  not  shown 
that  they  were  burled  where  they  were 
strnck.  It  Is  not  shown  how  far  they 
were  thrown  by  the  terrific  force  that  met 
them,  nor  how  far  they  moved  in  their 
crippled  condition  between  3:85  asd  9:30 
v.29p.no  8—35 


A.  U.  They  were  all  alive  when  the  fore- 
man found  them.  To  hold  that  it  appears 
that  they  were  struck  by  tbe  locomotive 
at  the  particular  places  where  they  were 
afterwards  burled  is.  In  the  light  of  tbe 
facts,  a  pure  assumption.  So  tbe  whole 
fabric  of  impeachment  dlssulves.  Defend- 
ant's witnesses  are  left  uncontradicted, 
and  their  testimony  shows  that  there  was 
no  negligence  of  defendant  in  this  accident. 
It  seems  to  be  considered  In  the  majority 
opinion  tbat  it  may  have  been  negligence 
to  ron  tbe  train  on  card-time  through  a 
bank  of  fog:  but  I  supposed  tbat  the  the- 
ory of  the  afflrmance  of  thia  case  was  tbat 
the  fog  did  not  exist.  I  am  of  opinion 
that  the  judgment  should  be  reversed, and 
a  new  trial  ordered. 


Bkko  v.  Boston  &  M.  Co.vsoijdated  Cop- 
per &  SiLVEK  MiN.  Vo. 

(Supreme  Court  of  Montana.    April  18,1893.) 

INJUKT  TO  EmPLOTB  —  EtIDENCB  OF  Neoliqence. 

Plaintiff's  testimony  showed  that  he  was 
a  common  laborer,  engaged  in  taking  away  rock 
and  debris  caused  by  blasting  in  defendant's 
quarry.  On  the  day  of  the  accident,  defendant, 
by  its  workmen,  put  a  charge  of  three  Itegs  of 
powder  in  a  rock,  and  fired  tbe  fuse.  Plaintiff 
waa  warned,  and  be,  with  the  foreman  under 
whom  he  was  working  and  the  rest  of  the  crew, 
sought  a  place  of  safety.  Plaintiff  bad  no  knowl- 
edge of  the  amount  of  tbe  charge,  or  tbe  length 
of  tbe  fnse,  or  the  time  required  to  explode  tbe 
blast.  He  was  working  ,In  a  department  other 
than  that  of  blasting.  After  waiting  a  while, 
and  the  l>last  not  exploding,  the  foreman  said: 
"I  gu3ss  tbe  blast  is  dead.  We  might  as  well 
torn  ont,  and  go  to  work. "  They  went  back  to 
woric,  when  the  blast  exploded,  injuring  plain- 
tiff. Seld,  that  tbe  court  erred  in  granting  a 
nonsuit,  Uiere  being  sufficient  testimony  of  de- 
fendant's negligence  to  ^o  to  the  jury. 

Appeal  from  district  court.  Cascade 
county;  Crari.rs  H.  Bbnton,  Judge. 

.\ctlon  by  Henry  P.  Berg  against  the 
Boston  &  Montana  Consolidated  Copper 
&  Silver  Mining  Company.  Judgment  for 
defendant.    Flalntiff  appeals.    Keveraed. 

Banm  4t  fi/sAop,  lor  appellant.  Couper 
A  Pigott,  for  respondent. 

Db  Witt,  J.  This  action  is  for  damages 
for  personal  Injuries  received  by  plaintiff 
when  In  the  employ  of  defendant,  alleged 
to  have  occurred  through  defendant's  neg- 
lig^ence.  Defendant  was  engaged  In  tak- 
ing rock  from  a  quarry.  It  was  necessary 
to  blast  the  rock.  Plaintiff  was  a  com- 
mon laborer,  working  at  handling  the  rock 
and  debris  thrown  down  by  the  blasting. 
He  was  not  engaged  In  tbe  blasting  de- 
partment of  tbe  labor.  Thecourt  granted 
defendant's  motion  for  a  nonsuit.  Plain- 
tiff appeals. 

Tbe  question  before  this  court  Is  not  as 
to  the  weight  of  the  testimony,  but  sim- 
ply whether  it  wns  aaflicient  to  go  to  tbe 
jary.  A  motion  for  a  nonsuit  is  practically 
a  demurrer  to  the  evidence.  It  admits 
the  truth  of  plaintiff's  testimony.  The 
rale  as  to  aubmitting  a  question  of  negli- 
gence to  the  jury  Is,  as  we  understand  It, 
that.  If  the  question  of  negligence  Is  a 
fairly  diaputed  question  of  fact,  it  must  be 
resolved  by  the  jury,  but  that,  if  the  evi- 
dence la  pertcotly  clear  to  tbe  effect  that 
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there  was  no  neellgence,  the  mntter  la  for 
the  court.  It  the  district  court  was  cor- 
rect in  granting  the  nonsuit,  it  must  be 
that  the  only  reaHonnble  conclusion  from 
the  evidence  was  that  thpre  waR  no  negli- 
gence by  defendant.  In  this  case  there  Is 
certainly  evidence  that  one  Robert  Bald- 
win wtis  the  foreman  under  whom  plain- 
tin  wan  working.  Plaintiff  testified  to 
this.  Defendant  may  have  been  oDle  to 
auccessfnlly  contradict  this  testimony, 
but  It  did  not  do  so.  It  cannot,  there- 
fore, be  said  that  It  BO  clearly  appeared 
that  Baldwin  wan  not  the  foreman  as  to 
warrant  the  court  in  bo  holding.  80  mnch 
for  that  important  fact  In  the  case. 

On  the  afternoon  of  the  accident,  defend- 
ant, by  its  workmen,  put  a  charge  of 
three  kegs  of  powder  into  the  rock.  The 
fuse  was  fired,  an  alarm  was  duly  given, 
and  plaintiff,  with  the  foreman,  Baldwin, 
and  the  rest  of  the  crew,  sought  a  place 
of  safety  in  a  carpenter  shop  at  a  dis- 
tance. Plaintiff  did  not  know  the  amount 
of  the  charge,  the  length  of  the  fuse,  or 
the  time  required  for  the  fire  to  reach  and 
explode  the  blast,  nor  is  he  chargeable 
with  the  duty  to  know  any  of  these  mat- 
ters. He  was  working  in  a  department 
other  than  that  of  blasting.  After  re- 
maining in  the  carpenter  shop  for  from 
10  to  12  minutes,  and  the  blast  having 
not  yet  exploded,  the  foreman  said:  "I 
guess  tnat  the  blast  is  dead.  We  might 
as  well  turn  out,  and  go  to  work."  The 
plaintiff  heard  this  remark.  This  Is  sub- 
stantially the  testimony.  At  least— and 
this  la  sufficient  In  the  matter  of  a  non- 
suit— there  is  evidence  that  these  were  the 
facts.  The  foreman  started  to  go  back  to 
the  work,  and  towards  the  blast.  Plain- 
tiff did  not  follow  at  once,  but  turned  and 
took  a  drink  of  water,  and  then  followed 
the  foreman.  The  plaintiff  and  the  fore- 
man were  near  each  other,  and  not  far 
from  the  blast  when  it  exploded.  Injuring 
them  both.  These  are  facts  as  to  which 
there  was  evidence.  Is  it  clear  that  there 
was  no  negligence  by  defendant,— so 
clear  that  It  was  the  duty  of  the  court 
to  determine  the  matter  at  once  without 
the  aid  of  the  Jury?  It  Is  not  necessary 
to  decide  whether  the  words  of  the  fore- 
man were  an  order  to  plaintiff  to  return 
to  work.  We  are  of  opinion  that  the  de- 
cision In  Kelley  v.  Cable  Co..  7  Mont.  70, 
14  Pac.  Bep.  633,  is  decisive  of  the  motion 
for  a  nonsuit  in  this  case.  In  that  case 
the  plaintiff,  Kelley,  was  a  laborer  In  the 
mine  of  defendant.  It  was  his  duty  to 
go  on  shift  at  night,  and  work  at  remov- 
ing material  thrown  down  by  the  miners 
daring  the  day.  On  the  night  of  the  acci- 
dent be  went  to  work  as  usual,  and  In 
performing  his  labor  an  explosion  took 
place;  it  not  being  clear  whether  from  a 
missed  chargeor  a  piece  of  powder  having 
been  nccldentally  dropped  among  the 
debris  in  which  plaintiff  was  working. 
The  opinion  of  the  court,  among  other 
things,  says:  "It  Is  well  settled  that  this 
foreman,  having  the  authorlt.v  to  employ 
and  discharge  the  plaintiff,— in  fact,  hav- 
ing actually  employed  him  and  set  him  to 
work  on  many  previous  occasions,  and  on 
tblavery  night,— under  such  circumstances 
the  negligence  of  the  foreman  would  be  the 


negligence  of  the  defendant  cor|ioratlon. 
This  is  really  admitted  to  be  the  law  and 
the  fact  b.y  the  counsel  for  respondent. 
Spelnian  v.  Iron  Co.,  56  Barb.  155.  The 
prima  facte  presumption  Is  that  the  de- 
fendant has  discharged  Its  duty  to  plala- 
tiff  In  this  case.  Hence  this  presumption 
must  be  overcome  by  proof  of  fault  on 
the  part  of  defendant,  by  showing  either 
that  the  foreman  knew,  or  ought  to  have 
known,  that  the  danger  to  which  the 
plaintiff  was  exposed  was  extraordinary ; 
that  la,  that  there  was  a  charge  of  blast- 
ing powder  in  the  mine,  where  be  was  sent 
to  work,  which  had  not  been  fired. 
Wood,  Mast.  &  S.  §368.  If  the  danger  is 
such  that  the  master,  by  the  use  of  rea- 
sonable and  ordinary  care,  as  It  is  defined 
Id  the  Diamond  Case,  (13  Pac.  Rep.  367,) 
heretofore  quoted,  might  have  known  of  It, 
his  liability  Is  the  same  as  if  he  had  known 
it  actually.  Wood,  Mast.  &  S.  §§  .S45,  34S. 
398,  and  cases  cited.  And  in  regard  to  the 
ascertainment  of  the  condition  of  thia 
blast  the  plaintiff  had  a  right  to  presume 
that  the  defendant  bad  done  its  duty,  and 
tu  act  on  that  presumption  in  going  to 
work  In  the  cross-cut,  where  the  blasts  bad 
been  fired,  as  he  was  ordered.  Wood. 
Mast.  &  8.  §  356;  Gibson  v.  Railroad  Co., 
46  Mo.  170,  and  cases  cited ;  Wonder  r. 
Railroad  Co.,  32  Md.  411;  Railroad  Co.  t. 
Gildersleeve,  33  Mich.  136.  If  the  defendant 
or  Its  foreman  knew,  or  by  the  use  ol  rea- 
sonable diligence  might  have  known,  of 
the  existence  of  the  danger  from  this  on- 
exploded  blast,  it  was  his  bounden  duty 
to  convey  soch  information  to  the  plain- 
tiff. Baxter  y.  Roberta,  44  Cal.  190-193; 
Spelman  v.  Iron  Co.,  56  Barb.  165. "  80 
In  the  case  at  bar  it  would  have  required 
but  little  diligence  on  the  part  of  the  fore- 
man to  have  known  of  the  danger  from 
this  nnexploded  blast.  It  is  lu  evidence 
that  the  fuse  used  would  burn  a  foot  a 
minute.  The  foreman  could  have  readily 
known  the  length  of  the  fuse  beyond  the 
powder,  and  very  near  bow  much  time 
was  required  to  explode  the  blast  or 
make  it  certain  that  the  blast  was  dead. 
He  could  have  kept  time  after  the  fuse 
was  fired.  Three  kegs  of  powder  in  rock 
are  a  dangerous  agent.  As  above  ob- 
served, these  facts  are  all,  as  the  case  now 
stands  on  motion  for  a  nonsuit,  admitted. 
It  cannot  be  held  that  Itso clearly  appears 
that  defendant  was  free  from  negligence 
that  the  court  was  justiSed  in  taking  the 
matter  from  the  jury,  and  deciding  the 
case  as  an  undisputed  qnestion  of  tact.  It 
Is  ordered  that  the  judgment  he  reversed, 
and  that  the  case  be  remanded  for  a  new 
trial. 

-3LAKG,  C.  J.,  and  Uakwood,  J.,  concur. 


RDTHKRPonD  et  8,1.  V.  Hn.L  e«  «/. 

(Supreme  Court  of  Oregon.    April  5, 1893.) 

PaBT!»ER8HIP— WHiT  CoSSTlTCTES. 

Tbe  mere  act  of  executing  and  ti '.  i?  arti- 
cles of  incorporation  by  three  persons  under  the 
laws  of  Oregon,  witbout  doing  anytbing  further 
towards  effecting  an  organization  or  carrying  OD 
the  proposed  business,  does  not  create  a  partner- 
ship between  the  signers  of  such  articles,  so  as 
to  make  the  others  liable  lor  debts  incurred  by 
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one  of  the  sigrners,  who  assumed  to  do  business 
ander  tile  proposed  corporate  name. 

Appeal  from  clrcnlt  court,  Moltnomab 
county;  E.  D.  Sdattcck,  Jud^e. 

Actlou  by  James  A.  Rutherford  and 
Stephen  G.  Smith  against  J.  W.  Hill,  B.  P. 
Eurtaart,  aud  Sherman  Martin,  an  part- 
ners under  the  name  and  style  of  "The 
Hlmes  Printinj?  Company."  From  a  Judg- 
ment on  a  verdict agalnstthem,  defendants 
Hill  and  Earhart  appeal.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Straha.n,  C.  J.: 

The  defendants  are  sued  as  partnere  un- 
der the  firm  name  and  style  of  "The  Hlmes 
Printing  Company."  The  complaint  does 
not  anywhere  allege  that  the  defendants 
entered  into  an  agreement  of  copartner- 
ship, but  in  lieu  thereof  the  following  facts 
are  alleged  :  "That  the  defendants,  on  or 
about  the  3d  day  of  September,  1890, 
executed,  acknowledged,  and  filed  In  the 
office  of  the  clerk  of  the  county  court  of 
Multnomah  county  and  in  the  office  of  the 
secretary  ofstate  at  Salem,  Oregon,  certain 
articles  of  Incorporation  as  the  Hlmes 
Printing  Company ;  that  the  defendants, 
in  violation  of  the  laws  for  the  formation 
of  corporations  subsisting  in  the  state  of 
Oregon,  negligently  failed  to  provide  a 
stock-book  and  to  secure  stock  subscrip- 
tions to  said  corporations;  that,  in  spite 
of  their  said  violation  of  the  law,  the  de- 
fendants undertook  to  carry  on  the  busi- 
ness provided  for  In  said  articles  of  incor- 
poration, appointed  one  George  H.  Hlmes 
superintendent  of  their  said  business,  and 
anthorized  him  and  the  defendant  Sher- 
man Martin  to  represent  them  In  all  the 
transactions  of  said  business;  that  said 
business  was  carried  on  under  the  firm 
nameand  title  of 'The  Hlmes  Printing  Com- 
pany;' that  between  May  1  and  Septem- 
ber!, 1891,  the  plaintiff,  at  the  Instance  and 
request  of  the  defendants,  through  their 
agents,  the  aforesaid  Hlmes  and  the  de- 
fendant Martin,  performed  certain  labor 
and  services  for  the  defendants,  of  the  rea- 
sonable and  agreed  value  of  $213.14,  which 
sum  the  defendants  promised  to  pay;  that 
the  plaintiffs  performed  the  aforesaid  work 
relying  on  the  credit  and  representations 
of  the  defendants  for  their  payment." 
Earhart  and  Hill  answered  separately, 
and  each  of  them  denied  every  material 
allegation  of  the  complaint,  except  they 
did  not  deny  executing  and  filing  the  arti- 
cles of  incorporation  of  the  Hlmes  Print- 
ing <,'ompany.  The  jury  returned  a  ver- 
dict against  the  defendants  Earhart  and 
Hill  for  the  amount  claimed,  upon  which 
judgment  was  entered,  from  which  this 
appeal  was  taken. 

O'eorge  H.  Durham  and  J.  F.  Wntsoa, 
for  appellants.  Wallace  McCummant,  for 
respondents. 

Stkaban,  C.  J.,  (after  statln/f  the  fkets.) 
At  the  conclusion  of  thn  evidence,  the  de- 
fendant? Hill  and  Earhart  asked  the  court 
to  instruct  the  jury  as  follows:  "(1)  The 
execution  and  nilngof  theartlcles  of  incor- 
poration of  the  Himes  Printing  Company 
by  said  Hill  and  Earhart,  in  connection 
with  the  defendant  Sherman  Martin, 
would  not  itself  make  tliem  partners  with 
Martin,  or  render  them  liable  in  this  ac- 


tion. (2)  Said  defendants  Hill  and  Ear- 
hart cannot  be  charged  in  this  action,  un- 
less it  has  been  shown  by  a  preponderance 
of  the  evidence  that  they  had  notice  of 
their  being  held  out  as  such  partners,  and 
plaintiffs  also  had  notice  thereof,  before 
or  at  the  time  they  performed  the  labor 
and  services  alleged  in  the  complaint,  and 
performed  the  same  on  the  faith  thereof. 
(3)  The  plaintiffs  cannot  recover  In  this 
action  against  Hill  and  Earhart  unless  it 
has  been  proved  by  a  preponderance  of  the 
evidence  that  said  Hill  and  Earhart  were 
partners  In  said  printing  company  at  the 
time  the  contract  for  said  labor  and  serv- 
ices was  entered  into,  or  at  the  time  the 
same  were  performed,  or,  at  the  time  the 
contract  was  entered  into,  or  said  labor 
and  services  performed,  undertook  to  car- 
ry on  said  business  of  said  company,  or 
were  interested  as  partners,  or  appointed, 
or  participated  In  the  appointment  of, 
George  H.  Hlmes  as  superintendent  of 
said  business,  or  anthorized  him  or  said 
Martin  to  represent  them  In  the  transac- 
tion of  said  business,  or  requested,  through 
said  Himes  or  Martin,  the  plaintiffs  to  per- 
form said  labor  and  service.  "  No.  4  was. 
In  effect,  a  direction  to  the  jury  to  return 
a  verdict  for  the  defendants  Hill  and  Ear- 
hart. The  defendants  excepted  to  the  rul- 
ings of  the  court  In  refusing  to  give  each 
of  the  foregoing  instructions.  The  court 
then  instructed  the  Jury  as  follows:  "I 
cannot  agree  with  you,  Mr.  Durham,  and 
Judge  Watson,  that  there  may  not  be  some 
other  reasons  why  parties  should  not  be 
bound  than  such  as  usually  arise  from  an 
estoppel.  Since  this  case  has  been  going 
on,  it  has  occurred  to  me  whether  or  not 
this  may  not  furnish  a  class  of  itself  for 
pronouncing  a  man  to  be  a  partner.  As 
a  general  rule  the  doctrine  of  estoppel  has 
got  to  be  made  out  according  to  the  au- 
thorities you  have  read:  but  I  am  inclined 
to  the  opinion  that  the  mere  act  of  filing 
articles  is  Itself  a  holding  out  and  notice 
to  the  world  that  they  are  associated  In 
the  business  that  is  carried  on  under  the 
name.  1  do  not  feel  very  certain  about  It, 
but  my  best  conception  of  this  matter  is 
that  it  ought  to  be  considered  the  rule." 
An  exception  to  this  Instruction  was  duly 
noted.  The  court  also  gave  the  following 
instruction:  "If  yon  And  from  theevidence 
In  this  case  that  these  two  defendants  and 
Sherman  Martin  filed  articles  of  incorpora- 
tion for  the  purpose  of  carrying  on  the 
printing  business  under  the  name  of '  The 
Hlmes  Printing  Company,'  and  that  there- 
after one  of  these  men,  to-wit,  Sherman 
Martin,  took  up  the  business  contemplat- 
ed by  this  corporation,  and  carried  it  on 
under  that  name,  and  incurred  liabilities, 
then  all  these  incorporators  that  signed 
the  articles  are  liable,  and  your  verdict 
shonid  be  for  the  plaintiffs  for  the  amount 
claimed:  provided,  you  further  find  that, 
before  they  performed  the  labor  and  ren- 
dered the  services,  they  ascertained  the 
fact  of  these  articles  being  filed,  and  acted 
on  the  faith  of  the  association  of  these  de- 
fendants with  Sherman  Martin, — that  they 
were  induced  thereby  to  perform  the  labor 
end  render  the  services."  An  exception 
was  also  taken  to  this  Instruction.  There 
was  no  evidence  whatevc  before  the  jury 
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that  these  defendants  had  anything?  to  do 
with  the  business  of  the  Hinies  Printing 
Company,  or  in  anyway  authorized  the 
same,  except  to  sign  the  articles  of  incor- 
poration. They  appointed  no  agents  and 
employed  no  laborers,  parchased  no  mate- 
rial, nor  did  they  have  any  knowledge 
that  any  businesn  was  conducted  under 
that  name,  except  the  company  did  some 
printing  lor  thedefeniiantH'll;  and,  when 
a  bill  was  presented  to  him  torthesamn,  it 
bad  at  the  top,  printed  in  bold  letters, "  The 
HImes  Printing  Company,  Incorporated. 
Geo.  H.  Himes,  superintendent.  Sher- 
man Martin,  Manager. "  There  was  no  evi- 
dence before  the  Jury  that  the  plaintiffs 
had  any  actual  knowledge  of  the  filing 
of  the  articles  of  incorporation  at  the  time 
they  performed  the  services  sued  for. 

The  sole  question,  therefore,  seems  to  be 
whether  or  not,  where  three  or  more  per- 
sons sign,  acliuowledge,  and  file  articles  of 
Incorporation  under  the  laws  of  this  state, 
and  do  nothing  farther  towards  effecting 
an  organization  or  carrying  on  tiiu  pro- 
posed business,  and  one  of  them  assumes 
to  do  business  under  the  proposed  cor- 
porate name,  and  incurs  liabilities,  the 
other  persons  who  signed  said  articles  are 
liable.  Appellants  maintain  that  in  such 
case  there  is  no  liability  on  the  part  of 
those  who  do  not  participate  in  the  bnsi- 
ness  either  directly  or  Indirectly,  while  the 
respondents  seek  to  maintain  the  reverse 
of  this  proposition;  and  this  contention 
pi'esents  the  only  question  we  need  con- 
sider on  this  appeal. 

The  respondents  contend  that  the  exe- 
cuting and  filing  of  the  articles  of  incor- 
poration, and  the  assumption  of  the  cor- 
porate name  by  one  of  the  parties,  under 
which  he  does  business,  create  a  partner- 
ship between  ail  the  persons  signing  said 
articles,  and  to  sustain  this  view  they  rely 
upon  these  authorities:  Whipple  v.  Par- 
ker, 29  Mich.  380;  Jessup  v.  Carnegie,  44 
N.  Y.  Super.  Ct.  26u;  Coleman  v.  Coleman, 
78  Ind.  346;  Pittis  v.  Atkins,  60  111.454; 
Smith  V.  Warden,  86  Mo.  382;  Garnett  v. 
Bichardson,  35  Ark.  144;  Lindl.  Partn.  5; 
Abbott  v.  Smelting  Co..  4  Neb.  416;  John- 
son V.  Curser,  34  Minn.  355.^  Some  other 
authorities,  similar  in  principle  to  these, 
might  be  cited,  but  they  add  nothing  to 
this  side  of  the  question.  Without  stop- 
ping to  distinguish  these  cases  from  the 
one  now  before  us,  we  think  the  decided 
weight  of  authority,  as  well  as  the  better 
reason,  is  the  other  way.  Fay  v.  Noble,  7 
Cusli.  188,  is  an  early  ease,  in  which  it  was 
held  that  the  subscribers  for  and  holders 
of  stock  in  a  manufacturing  corporation 
which  has  been  defectively  organized,  and 
transacted  business  under  snob  defective 
organization,  do  not  thereby  become  part- 
ners, general  or  special,  in  such  business. 
In  Trowbridge  V.  Scudder,  11  Cush.  83,  It 
was  held  that  the  stockholders  of  a  cor- 
poration do  not  become  liable  as  partners 
on  notes  given  by  the  treasurer  of  the  cor- 
poration merely  because  after  organizing 
they  transacted  no  business.  In  Bank  v. 
Almy,  117  Mass.  574,  it  was  held  that  the 
members  of  a  corporation  were  not  liable 
as  partners  b.y  reason  of  having  trans- 
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acted  bnsinesR  b^ore  the  whole  capital 
stock  was  paid  in,  as  required  by  statute. 
In  Humphreys  v.  Mooney,  5  Colo.  282,  in 
considering  the  question  now  before  tbe 
court,  it  was  said:  "The  doctrine  of  a 
partnership  liability  In  such  case  Is  nut 
found  in  law  or  reason,  and  Is  repugnant 
to  the  very  purposes  of  the  statute  author- 
izing a  corporation,  one  object  of  which  la 
to  limit  individual  liability."  Substantial- 
ly the  same  doctrine  is  announced  in  Coal 
Co.  V.  Maxwell,  22  Fed.  Bep.  197;  Bank  v. 
Padgett.  69  Ga.  159;  Bank  v.  Palmer,  47 
Conn.  443:  Ward  v.  Brlgham,  127  Mass  24; 
Bank  V.  Walker,  66  N.  Y.  424;  Jessup  v.  Car- 
negie. 80  N.  Y.  441;  Blanchard  v.  Kaull,  44 
Cal.  440;  Mor.  Corp.  §748.  And  17  Amer.  & 
Eng.  Rnc.  Law,  866,  after  stating  that 
the  rule  contended  for  by  respondents  had 
been  adopted  by  quite  a  large  number  of 
cases,  remarks :  "But  tbe  weight  of  au- 
thority perhaps  sustalus  the  contrary  rule 
That,  If  they  were  acting  under  the  suppo- 
sition that  they  were  Incorporated,  and 
were  assuming  only  tbe  liability  of  stock- 
holders, and  not  that  of  partners,  they 
will  not  be  held  liable  as  such;"  and  a 
long  list  of  cases  la  cited  to  sustain  this 
proposition. 

It  is  not  doubted  that  cases  mightarise, 
and  can  readily  be  imagined,  where  the 
incorporators  sought  to  be  charged  might 
take  such  part  In  conducting  the  business, 
or  iiold  themselves  out  to  the  world  as 
partners  or  as  principals  in  the  business, 
that  they  would  beheld  liable;  but  this 
would  grow  out  of  their  conduct  in  carry- 
ing on  tbe  business,  and  not  out  of  the 
mere  fact  of  slgolng  and  filing  the  articles. 
If  the  appellants  could  be  held  liable  in 
this  case,  such  liability  would  rest  on  the 
mere  act  of  signing  and  filing  the  articles, 
and  not  upon  any  participation  in  tlie 
business,  either  directly  or  indirectly.  It 
would  have  to  rest  upon  the  theory  that, 
by  tbe  mere  signing  the  articles  with  Mar- 
tin, they  constituted  him  their  general 
agent,  to  proceed  to  conduct  the  business 
contemplated  by  the  proposed  corpora- 
tion, thus  creating  a  liability  for  any  act 
of  his  done  within  the  scope  of  the  powers 
of  the  proposed  corporation.  No  author- 
ity to  which  our  attention  has  been  di- 
rected has  gone  so  far,  and  we  feel  safe  in 
saying  that  none  can  be  found  to  support 
that  doctrine.  We  therefore  reverse  the 
Judgment,  and  remand  the  cause  for  such 
further  proceedings  as  are  not  inconsist- 
ent with  this  opinion. 


Nkmits  v.  Conrad  et  ah 

(Supreme  Court  of  Oregon.    March  29,  1893.) 

False  Imprisonment — What  Cosstitctes — Pho- 
OEss — Waivbb  or  Irreoclabitt — Flbadixgs. 

1.  Defendants  filed  an  affidavit  andundertak 
lag  for  the  arrest  of  plaintiff  as  an  absconding 
debtor.  The  bail  given  by  plaintiff  on  his  ar- 
rest being  irregular  and  void,  defendants'  attor- 
ney ordered  a  second  warrant  and  arrest  Held, 
that  defendants  woro  not  liable  to  plaintiff  a« 
for  false  imprisonment,  though  the  second  ar- 
rest was  illegal,  if  it  was  without  defendants' 
knowledge  or  authority. 

2.  Where  plaintiff,  on  being  arrested  on  ir- 
regular process,  gave  tmil,  the-  liregularity  was 
waived,  and  an  action  for  false  imprisonmeDt 
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cannot  b«  maintained  before  the  process  is  set 
■aide. 

8.  Plaintiff  cannot  recover  for  false  imprison- 
ment, by  showing  that  the  imiirlsonment  was 
unlavrful  l>ecaiue  of  a  retnaal  to  receive  bail  on 
a  lawful  arrest,  where  such  facts  are  not  pleaded. 

Appeal  from  circuit  court,  Mnltnomab 
county;  E.  D.  Shattcck,  Jndgre. 

Action  for  false  ImprlBonment  by  Bu- 
dolph  Nemits  agatnst  Peter  Conrad  and 
otberB.  DefendantR  had  Jndginent,  and 
plaintiff  appeals.    Afflrmvd. 

V.  K.  Strode  and  B.  M.  Smith,for  appel- 
lant. McOtan,  Sears  JtSimoa, for  respond- 
ents. 

Bean,  J.  This  Is  an  action  tor  false 
Imprisonment,  bronsht  hem  by  plaintiff 
on  appeal  from  a  Judgment  of  nonsolt 
enter^  against  falm  In  the  conrt  below. 
The  record  Is  In  confuHlon,  but  from  the 
bill  of  exceptions,  interpreted  In  the  llprht 
of  the  briefs  andarEuments  of  counsel,  the 
facts  appear  to  be  that  on  AnRust  22, 
1891,  defendants  Conrad  and  Schafer  com- 
menced an  action  In  a  Justice  court  against 
plaintiff  on  an  account,  and  at  the  same 
time  filed  an  affidavit  and  undertaltiiig  In 
due  form  for  the  arrest  of  plaintiff  as  an 
absconding  debtor.  A  warrant  of  nrrest 
was  Issued  by  the  justice  of  the  peace,  and 
placed  In  the  hands  of  a  deputy-sheriff  for 
service.  The  plaintiff  was  arrested,  and 
taken  to  the  office  of  defendants' attorney, 
where  arrangements  were  made  for  ball, 
and  the  attorney  prepared  a  bail-bond, 
and  gave  it  to  the  officer  to  be  executed 
by  the  sureties.  The  undertaliing  was 
afterwards  signed  by  two  sureties,  but 
not  executed  In  the  manner  provided  by 
la  w.  bnt  the  officer  discharged  the  philn- 
tiff  from  arrest.  A  short  time  afterwards, 
the  attorney,  learning  of  the  action  of  the 
officer  In  discharging  the  plaintiff,  caused 
another  warrant  to  be  Issued  by  the  jus- 
tice, and  placed  In  tlie  hands  of  the  consta- 
ble for  service.  Upon  this  warrant,  the 
plaintiff  was  again  arrested,  whether  be- 
fore or  after  midnight  Saturday  night 
does  not  clearly  appear,  and  placed  In  jail 
nntii  the  Tolluwing  Monday,  when  he  was 
taken  before  the  court,  and  npon  giving 
a  proper  undertaking  was  diacharged. 
From  this  statement  It  appears  that  the 
court  issuing  the  process  under  which 
plaintiff  was  arrested  had  jurisdiction  of 
the  action  and  of  the  parties.  The  affida- 
vit for  the  warrant  set  forth  the  neces- 
sary facts  to  enable  It  to  Issue.  The  prop- 
er undertaking  was  given,  and  there  was 
a  full  compliance,  so  far  as  this  record 
BhowB,  with  ail  the  requirements  of  the 
law,  to  jastify  the  issuing  of  the  process. 
The  arrest  was  therefore  under  lawful 
process,  and  so  long  as  it  remained  in  force 
•was  a  complete  justification  to  the  defend- 
ants. The  Issuing  of  the  second  warrant 
was.  at  most,  only  an  Irregularity,  and 
until  set  aside  no  action  will  lie  for  false 
Imprisonment  by  reason  of  the  arrest 
thereunder.  A  void  process  Is  no  justifica- 
tion for  an  arrest,  but  an  irregular  and 
voidable  one  Is  a  complete  defense  until 
Bet  aside.  **  Before  an  action  for  false  Im- 
prisonment under  process  of  conrt  can  be 
maintained,  "says  Mr.  BIgelow,  "it  Is  nec- 
essary that  the  writ  should  Ite  set  aside. 


unless  It  appears  to  be  absolutely  void. 
For,  If  the  process  Is  merely  voidable,  it  la 
valid  uutil  quashed;  and  hence  the  arrest 
must,  till  then,  he  legal.  "  BIgelow,  Torts, 
131 :  Day  v.  Bach,  87  N.  Y.  5t(,  and  nntlior- 
ItlPS  cited;  BIgelow,  Lead.  Cas.  2S0.  In 
this  case  no  application  was  made  to  have 
the  process  set  aside,  but  plaintiff  ap- 
peared, and  put  In  bail.  Having  done  so, 
and  by  neglecting  to  move  to  be  dis- 
charged, he  consented  to  the  process,  and 
waived  all  Irregularities  In  the  manner  of 
Its  issue.  Forster  v.  Orr,  17  Or.  447,  21 
Pac.  Bep.  440;  Matoon  v.  Eder,  6  Cnl.  57. 
It  Is  clear,  therefore,  plaintiff  is  not  en- 
titled to  maintain  this  action  on  account 
of  any  irregularity  In  the  proceedings  In 
the  justice  court.  That  court  had  juris- 
diction, and  although  its  procendings  may 
have  been  irregular,  and  could  have  been 
set  aside  on  application,  they  aHord  a 
complete  justification  for  the  arrest  until 
set  aside. 

It  is  argued  that, If  the  arrest  was  made 
on  Sunday,  It  was  illegal,  and  the  warrant 
or  process  Is  no  defense  or  justifiratlon. 
Conceding  this  to  be  true,  it  does  not 
appear  that  the  arrest  was  made  by  the 
direction  or  with  the  knowledge  of  the 
defendants.  The  trespass,  if  any,  was 
therefore  committed  by  the  officer,  and 
not  by  the  defendants.  The  defendants 
were  not  responsible  for  tlie  manner  in 
which  the  officer  executed  the  process,  un- 
less he  was  acting  by  their  direction  at 
the  time.  They  had  sued  out  and  caused 
to  he  delivered  to  hire  a  valid  profesH.nnd 
were  only  responsible  for  the  validity  of 
the  process  and  for  good  faith  In  suing  it 
out.  "There  is  no  law  or  justice, "  says 
the  conrt  in  Adams  v.  Freeman,  i)  Johns. 
118,  "that  a  party  who  sues  out  and  deliv- 
ers to  the  sheriff  a  valid  process  should  be 
responsible  for  the  Irregularity  of  the 
sheriff  in  executing  the  process,  unless  It 
appear  affirmatively  that  the  sheriff  acted 
under  his  orders  when  he  committed  the 
trespass.  The  party  who  sues  out  pro- 
cess from  a  competent  court  Is  responsible 
only  for  the  validity  of  the  process  and  for 
good  faith  In  suing  it  ont.  He  is  not  to 
answer  for  the  acts  of  the  officer  beyond 
the  authority  of  the  precept,  unless  he 
makes  those  acts  his  own."  Roth  v. 
.Smith,  41  111.  314;  Steam-Slilp  Co.  v.  Will- 
iams. (;9  Ga.  251. 

It  also  appears  that  when  plaintiff  was 
arrested  by  the  constable  he  was  taken  to 
the  apartments  of  defendants'  attorney, 
who,  being  asleep  at  the  time,  was 
aroused,  when  plaintiff  asked  to  be  al- 
lowed to  give  bail,  but  the  attorney  said 
It  was  too  late,  and  directed  the  constable 
to  put  hlni  in  jail.  From  this  fact  it  is 
urged  that  the  subsequent  detention  of 
plaintiff  constituted  false  Imprisonment, 
even  if  the  arrest  had  been  regular  in  every 
rewpect  up  to  that  time,  'fhere  are  no 
allegations  in  the  complaint  upon  which 
this  claim  can  be  sustained.  The  com- 
plaint alleges  a  wrongful  and  unlawful 
imprisonment  in  a  civil  action  In  a  justice 
court,  and  not  a  lawful  arrest,  which 
afterwards  became  unlawful  by  reason 
•if  a  refusal  to  receive  bail.  The  plaintiff 
must  recover  upon  tlie  case  as  made  by 
his  complaint  or  not  at  all.    To  admit 
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evldence  of  harsh  or  Improper  treatment 
of  plaintiff,  or  any  other  act  by  which  a 
lawful  Imprisonment  becomes  unlawful, 
the  facts  sbould  be  alleged  In  the  com- 
plaint, BO  that  the  defendant  may  be 
informed  of  the  nature  of  the  charge 
against  him,  and  come  prepared  to  meet 
it  by  proof,  if  he  so  desires.  !Steara-Ship 
Co.  V.  Williams,  69  Ga.  251.  There  is  noth- 
ing in  the  evidence  tending  to  show  any 
liability  on  the  part  of  defendant  Lacy. 
The  judgment  is  therefore  affirmed. 


CoLB  V.  Nei.'Stadter  et  a/. 
(Supreme  Court  of  Oregon.    March  89,  1893.) 

LiBKT. — Pl.EADINO   OF   IXXDENDO. 

A  complaint  for  libel  in  writing,  to  an  insur- 
ance company  for  which  plaintifF  was  adjuster, 
and  otherwise  publishing,  a  letter,  reciting,  "The 
insulting  remarks  offered  to  our  representative 
*  •  *  by  your  adjuster  •  •  •  at  his  office, 
in  the  matter  of  •  *  *,  warrants  us  to  with- 
hold any  new  business  from  your  local  agent 
here, "  states  no  cause  of  action,  though  It  al- 
lege that  defendant  meant  by  the  letter  to  im- 
pute to  plaintiff  a  lack  of  business  ability  and 
skill,  and  a  want  of  honesty  and  iutegrity  in  bis 
business,  etc. ;  as  such  meaning  cannot  be  given, 
by  innuendo,  to  the  words  used. 

Appeal  from  circuit  court,  Multnomah 
county ;  E.  D.  Shattcck,  Judge. 

Action  by  Oliver  H.  Cole  against  Henry 
Neustadter  and  others.  A  demurrer  to 
the  complaint  was  sustained,  and  plain- 
tiff appeals.    Affirmed. 

The  other  facts  fully  appear  Id  the  fol- 
lowing statement  by  Strauan,  C.  J. : 

Tbis  is  an  action  to  recover  damages  for 
libel.  The  questions  presented  arlHe  on 
the  sufficiency  of  the  complaint,  which  is 
given  entire,  as  follows: 

"  The  plain  tiff,  by  leave  of  the  court  lo  that 
behalf  first  had  and  obtained,  now  maices 
and  files  this,  his  second  amended  com- 
plaint, and  against  the  defendants  above 
named  complaining,  and  for  cause  of  action 
alleges:  That  at  and  during  all  the  times  in 
this  complaint  mentioned  the  defendants 
Henry  Neustadter,  David  Neustadter, 
Jacob  H.  Neustadter,  Slguiund  Feucht- 
wanger,  and  Isaac  Oppenheimer  were,  and 
still  are,  copartners  doing  business  under 
the  firm  name  and  style  of  Neustadter 
Bros.,  and  were  and  are  extensively  en- 
gaged in  the  wholesale  dry  good  business 
in  the  city  of  New  York,  state  of  New 
York,  and  m  the  city  of  San  Francisco, 
state  of  California,  and  in  the  city  of  Port- 
land, state  of  Oregon,  and  throuvrhouc  the 
states  of  California,  Oregon,  Wasbington, 
and  Idaho,  and  have  and  maintain  branch 
houses  for  the  conduct  of  their  said  busi- 
ness in  each  of  the  cities  above  named ; 
and  have  paid,  and  will  pay, large  sums  of 
money  annually  for  insurance  of  their 
property  against  loss  by  fire,  a  portion  of 
which  moneys  have  heretofore  been  (taid 
to  insurance  compaules  with  which  this 
plaintiff  has  and  had  busiuesa  relations, 
as  hereinafter  more  particularly  stated, 
and  that  at  and  during  all  the  said  times 
the  defendant  liemhard  Neustadter  was, 
and  still  is,  the  duly-appointed  and  acting 
manager  at  Portland,  Or.,  for  the  said 
firm  of  Neustadter  Bros.  That  for  more 
than  seven  years  last  past  the  plaintiff 


has  been,  and  still  Is,  engaged  at  Port- 
land, Or.,  and  elsewhere  throughout  tbe 
states  of  Oregon,  Washlngtoo,  Idaho, 
and  Montana,  in  the  business  of  adjustlnj? 
losses  by  Are  to  property  covered  by  In- 
surance, and  as  such  has  been  employed 
by  various  tire  insurance  companiea  en- 
gaged in  the  business  of  insuring  property 
against  loss  by  fire  In  said  states,  and  in 
the  state  of  California  and  elsewhere; 
and  that  during  all  of  said  time  the  busi- 
ness of  plaintiff  has  been,  and  still  is,  that 
of  an  adjuster  of  fire  losses.  That  during 
said  time  the  plaintiff  has  been  employed  as 
such  adjuster  by  tbe  Liverpool  &  London 
&  Globe  Insurance  Company,  the  North 
British  &  Mercantile  Insurance  Company, 
the  German-American  Insurance  Com- 
pany, the  New  Zealand  Insurance  Com- 
pany, and  by  various  other  insurance 
companies  engaged  in  said  business  in  said 
places;  that  the  said  liuslness  of  plaintiff, 
for  its  successful  operation,  required  pecul- 
iar skill,  and  a  thorough  knowledge  of  the 
business  of  fire  insurance,  which  are  only 
acquired  by  long  and  careful  study  there- 
of, and  which  skill  and  knowledge  tbis 
plaintiff  has  at  all  of  suid  times  possessed, 
and  still  possesses.  That  plaintiff  is,  and 
during  all  the  times  herein  mentioned  has 
been,  a  person  of  good  repute,  and  during 
all  said  time  has  maintained,  and  still 
maintains,  among  fire  Insurance  com- 
panies, and  among  those  engaged  In  the 
fire  insurance  business  on  the  Pacific  coast 
and  elsewhere,  and  particularly  among 
tbe  people  of  the  city  of  Portland,  where 
this  plaintiff  has  during  all  said  time  re- 
sided,and  still  resides,  a  reputation  forskiil, 
ability,  and  good  judgment,  and  honesty 
and  integrity  in  the  conduct  of  his  said  busi- 
ness and  in  the  performance  of  tbe  duties 
of  his  said  employment,  and  has  by  bis 
fidelity  and  skill,  and  the  faithful  and  dili- 
gent discbarge  of  his  duties  and  obliga- 
tions devolving  upon  him  by  reason  of  his 
said  employment,  gained  and  secured  the 
confidence  and  esteem  of  those  by  whom 
he  has  been  employed,  and  of  the  people  in 
general  throughout  the  said  states,  and 
had  thereby  established  for  himself  in  said 
states  a  large  and  profitable  business  In 
the  adjustment  of  fire  losses,  which  has 
heretofore  and  prior  to  the  commission  of 
the  acts  by  the  defendants,  as  bereinafter 
complained  nl,  yielded  to  plaintiff  large 
profits,  aud  nhlch  bosiness  and  the 
profits  thereof  would  reasonably  Increase 
in  tbe  future;  and  that  plaintiff  was  in 
the  full  enjoyment  of  the  said  reputation 
and  the  benefits  thereof  at  the  time  of  the 
commission  of  the  acts  hereinafter  com- 
plained of  by  the  defendants  herein.  That 
the  continued  success  and  increase  of  the 
said  business,  and  the  profits  thereof,  de- 
pend solely  upon  the  retention  by  plaintiff 
of  the  said  reputation  and  the  good-will 
and  esteem  of  those  with  whom  he  has 
had  business  relations,  and  of  the  public 
iu  general.  That  by  reason  of  the  large 
business  done  by  the  defendants  Neu- 
stadter Bros.,  and  the  extensive  business 
relations  existing  between  them  and  other 
business  houses  and  firms  In  the  states 
above  named,  tbe  said  defendants  are  able 
to.  and  do,  control  the  placing  of  a  large 
amount  of  risks  of  fire  insurance,  in  ad- 
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ditlon  to  the  riskB  carried  by  them  on 
their  own  property,  by  reason  whereof 
their  Kood-wlll  and  influence  are  ot  great 
pecuniary  value.  That  all  the  aforenald 
facta  were  at  all  of  the  timea  herein  men* 
tloned  well  known  to  the  defendants 
herein. 

"And  plaintiff  farther  nays  that,  on  and 
prior  to  the  date  of  the  fire  hereinafter 
mentioned,  to-wit,  on  the  6th  day  of  De- 
cember, 1890,  the  firm  ot  Le  Lee  &  Co.,  being 
the  same  persona  referred  to  in  the  letter 
hereinafter  net  forth,  were  the  proprietors 
of  a  retail  dry  goods  store  and  business 
in  the  said  city  of  Portland,  and  that  their 
goods  and  property  in  said  store  were  In- 
sured against  loss  or  damage  by  Are  In 
the  following  fire  insurance  companies, 
to-wit:  The  Liverpool  &  London  & 
Globe  Insurance  Company,  the  Norwich 
Union  Fire  Ins.  Society, and  the  Commercial 
Insnrancu  Company ;  and  that  nn  the  said 
date  a  fire  occurred  whereby  a  partial  loss 
to  the  said  goods  was  suffered ;  that 
thereupon  this  plaintiff  was  employed  by 
the  insurance  companies  above  named  to 
adjust  said  loss;  and  that  thereafter,  and 
under  and  by  virtue  of  the  provisions  of 
the  policies  of  insurance  covering  said 
loss,  one  Victor  Stedaker  was  appointed  by 

said  insurance  companies,  and  one — 

Strauss  appointed  by  said  insured,  and  the 
two  so  appointed  selected  one  Daniel  ^c- 
Allen,  the  three  so  selected  to  act  as  ap- 
praisers ofsaldloss,  and  toadjusttbe  same 
between  the  said  insurance  companies  and 
said  Insured;  and  that  the  said  appraisers 
at  once  assumed  the  duties  of  their  ap- 
pointment, and  in  connection  with  this 
plaintiff,  as  such  adjuster,  proceeded  to 
settle  and  determine  the  amount  of  said 
loss,  with  the  full  assent  and  concurrence 
of  the  said  assured,  and  of  said  insurance 
companies  interested;  that  while  they 
were  so  engaged  the  defendant  Bern- 
hard  Neostadter  unwarrantably,  and 
without  any  right  whatever,  attempted  to 
interfere  with  the  said  appraisers  in  the 
adjustment  of  said  loss,  and  undertook  to 
influence  their  decision  therein ;  and  that 
this  plaintiff  then  politely,  but  firmly,  in- 
formed him  that  be  would  not  be  permitted 
to  do  so;  that  the  defendants  Neustadter 
Bros,  were  creditors  ol  said  firm  of  Le 
Lee  A  Co.,  aud  that  one  of  the  clerks  of 
said  Neustadter  Bros,  was  employed  by 
said  Strauss  as  his  clerk  in  making  said 
appraisul  and  adjustment  of  said  loss; 
that  after  the  items  of  suld  loss  bad  been 
written  in  the  books  of  said  appraisers, 
and  bad  been  checked  off,  and  before  the 
same  had  been  added  up  or  said  appraisal 
finally  made,  and  on  the  16th  day  of  De- 
cember, 1K90.  the  said  defendant  Bernhard 
Nenstadter  came  to  the  office  of  the  plain- 
tiff, in  the  city  of  Portland,  Or.,  and  with- 
out right,  and  impertinently,  inquired  of 
this  plaintiff  what  he,  plaintiff,  was  going 
to  do  about  theadjustment  and  appraisal 
of  said  loss;  and  that  tliereupuu  this 
plaintiff  said  to  said  defendant:  'Mr. 
Ben  Neustadter,  I  have  hud  one  or  two 
Interviews  with  you  in  regard  to  this  mut- 
ter, [meaning  the  adjustment  of  the  said 
loss,]  aud  I  don't  want  any  more  of  your 
damned  interference  in  this  case.  Do  you 
understand?'     Whereupon  the  said    de- 


fendant replied  that  he  thonght  be  did, 
and  withdrew  from  said  office;  and  that 
the  above  was  the  only  conversation  be* 
twoen  the  plaintiff  and  said  defendant, 
and  that  said  language  was  the  lan- 
guage referred  to  in  the  letter  hereinafter 
mentioned.  And  plaintiff  further  says 
that  thereafter,  and  on  the  ISth  day  ot 
December,  1890,  at  Portland,  Or.,  and  at 
San  Francisco,  Cal.,  and  elsewhere,  the 
said  defendants,  falsely,  maliciously,  and 
wrongfully,  and  with  Intent  to  bring 
obloquy  on  the  plaintiff,  and  to  bring  him 
into  contempt  and  ridicule,  and  to  dam- 
age and  injure  him  In  his  good  name  and 
business  and  social  standing,  and  his  repu- 
tation, and  to  diminish  the  esteem  in 
which  the  plaintiff  was  held  by  those 
with  whom  he  did  business,  and  the  pub- 
lic in  general,  and  to  cause  this  plaintiti 
to  be  discharged  from  his  said  employ- 
ment, and  to  prevent  others  from  employ- 
ing him  In  the  future,  and  to  deprive 
plaintiff  of  the  profits  and  increase  of  said 
business,  aud  to  destroy  said  business  and 
to  cause  the  ruin  of  plaintiff,  did  compose, 
write,  and  publish  of  and  concerning  this 
plaintiff  In  his  said  business,  employment, 
and  calling  the  following  false,  defama- 
tory, and  libelous  matter,  that  is  to  say; 
'Neustadter  liros.  Portland,  Oregon, 
Dec.  18,  1890.  Liverpool  &  London  & 
Globe  Ins.  Co.,  Mr.  G.  Rosenblatt,  Agent, 
City— Dear  Sir-  The  insulting  remarks 
offered  to  our  representative  manager,  Mr. 
B.  Neustadter,  by  your  adjuster,  O.  H. 
Cole,  at  his  office,  in  the  matter  ot  Le  Lee 
&  Co.,  warrants  us  to  withhold  any  new 
business  from  your  local  agent  here. 
Yours,  respectfully,  Neustadter  Broth- 
ers.' 

"That  the  above  letter  was  sent  to  and 
received  by  the  agent  of  said  Liverpool  & 
London  A  Globe  insurance  Company  at 
said  Portland,  Or.,  and  at  San  Francisco, 
Cal.,  and  a  letter  similar  thereto  in  all  re- 
spects, save  the  address,  was  at  the  same 
time  sent  to  and  received  by  the  agents 
at  Portland,  Or.,  and  at  San  Francisco, 
Cal.,  of  the  Commercial  Fire  Insurance 
Company  and  the  Norwich  Onion  Insur- 
ance Company,  aforesaid,  and  was  also 
sent  to  and  received  by  divers  other  per- 
sons and  insurance  companies  both  at 
Portland,  Or.,  and  San  Francisco,  Cal., 
the  names  ot  whom  are  unknown  to  this 
plaintiff;  and  that,  by  reason  of  the  publi- 
cation tliereof,  as  aforesaid,  the  same  has 
come  to  the  knowledge  of  divers  and 
sundry  other  persons  and  companies  with 
whom  the  plaintiff  had  business  relations, 
and  by  whom  the  plaintiff  was  well  and 
favorably  known, but  the  names  of  whom 
this  plaintiff  is  not  now  able  to  state; 
and  that  the  defendants  meant  and  in- 
tended by  said  letter  to  Impute  to  this 
plaintiff  lack  of  business  ability  and  skill 
necessary  to  properly  conduct  his  said 
business,  and  to  adjust  said  loss,  and  to 
transact  said  business  of  an  adjuster  ot 
fire  losses,  and  lack  of  honesty  and  Integ- 
rity in  his  said  business,  and  that  plaintiff 
was  not  a  fit,  proper,  or  competent  per- 
son to  be  employed  in  said  husiuess,  and 
that,  if  the  plaintiff  was  so  employed  in  the 
future,  the  defendants  would  withhold  all 
business  and  patronage  of  their  own,  and 
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Btieh  baslnem  and  patronage  as  they  could 
control  from  any  and  all  InBurance  com- 
panies continuing  to  employ  the  plaintiH; 
and  that  the  same  was  so  underntoud  by 
those  by  whom  it  was  received,  and  to 
whoHe  knowledge  it  came,  as  aforesaid. 
That  said  natter  and  said  imputations 
were  and  are  wholly  false,  untrue,  and 
defamatory,  and  were  and  are  well  known 
by  defendants  so  to  be.  That  during  the 
time  the  plaintiff  has  resided  and  done 
business,  as  aforesaid,  in  and  about  Port- 
land, he  has  been  employed  by  not  less 
than  30  fire  insurance  companies  as  such 
adjuster,  the  names  of  whom  are  too 
numerous  to  state.  And  plaintiff  alleges 
that  all  of  said  companies,  or  nearly  so, 
who  had  theretofore  so  employed  him, 
wonid  have  continued  so  to  do,  had  it  not 
been  for  the  said  false  and  defamatory 
publication;  and  that,  in  fact,  the  only 
companies  by  whom  the  plaintiff  has  been 
employed  since  the  said  publication  were 
and  are  the  Liverpool  &  London  &  Globe 
Insurance  Co.,  the  New  Zealand  Insur- 
ance Co.,  the  Fireman's  Fnnd  Insurance 
Co.,  and  the  Lancaster  Insurance  Co.,  and 
that,  by  reason  of  the  premises,  the  plain- 
tiff has  lost  much  business  and  employ* 
ment  which  he  would  otherwise  have 
obtained,  and  has  failed  to  obtain  em- 
ployment in  bis  said  business  and  calling 
from  those  by  whom  he  had  tornierly  been 
employed,  except  as  aforesaid,  and  from 
others  whose  names  are  unknown  to 
plaintiff,  but  who  would  otherwise  have 
employed  plaintiff;  and  that  plaintiff  has 
thereby  been  deprived  and  will  bedeprived 
of  such  business  and  employment,  and  the 
gains  and  profits  thereof,  and  of  the  rea- 
sonable increase  thereof  whlcti  plaintiff 
would  otherwise  have  enjoyed,  and  has 
otherwise  been  damaged  in  his  business 
reputation,  good  name,  and  social  and 
business  standing  thereby:  and  that,  by 
reason  of  the  premises,  the  plaintiff  has 
suffered  damage  in  the  full  sum  <if  $5,000. 
Wherefore  plaintiff  prays  judgment 
against  defendants  for  the  full  sum  of  Ave 
thousand  dollars,  with  the  costs  and 
disbursements  hereof."  The  court  sus- 
tained a  demurrer  to  this  complaint  on 
the  ground  that  the  complaint  does  not 
contain  facts  sufflcient  to  constitute  a 
cause  rt  action,  from  which  judgment  the 
plaintiff  has  brought  this  appeal. 

J,  B.  Thompson  and  L.  L.  McArthur, 
tor  appellant.  Cox,  Teal  &  Minor,  for  re- 
spondents. 

Strahan,  C.  J.,  (Hfter  statiog  the  facta.) 
There  is  hut  one  question  presented  by  this 
appeal,  and  that  is  the  sufflciency  of  the 
complaint.  The  determination  of  this 
question  involves  a  brief  examination  of 
the  law  of  libel,  but  at  the  threshold  wo 
are  met  by  the  difficulty  that  no  certain 
and  precise  definition  of  libel,  or  whatcon- 
stitutes  libel,  exists.  A  late  writer  on  tbe 
subject,  says  that  the  attempts  which  have 
been  made  to  define  libel,  or  a  libel,  are  su 
many  as  to  be  practically  innumerable, 
yet  they  have,  in  reality,  t)een  nnavaillng; 
no  detinition,  properly  so  called,  of  libel, 
or  a  libel,  exists.  Townsh.  Sland.  &  L.  § 
20.  Many  of  the  attempted  deflnitiona  are 
collected  by  this  author  in  a  note  to  sec- 


tion 21.  It  Is  said  that  a  libel  is  a  censori- 
ous or  ridiculing  writing,  picture,  or  sign 
made  with  a  mischievous  and  malicious 
intent  towards  governments,  magistrates, 
or  individuals.  People  v.  Croswell,  3  Johns. 
Cas.  336;  Steele  v.Sonthwick,9  Johns.  214; 
Cooper  V.  (Jreeley,  1  Denio,  347.  So  it  is 
said  to  be  a  malicious  publication  in  writ- 
ing, signs,  or  pictures  imputing  to  an- 
other something  which  has  a  tendency  to 
injure  his  reputation,  to  disgrace  or  de- 
grade him  in  society,  and  to  lower  him  In 
the  esteem  and  opinion  i>f  the  world,  or  tu 
bring  him  into  public  hatred,  contempt, 
or  ridicule.  State  v.  Jenndell,  5  Har. 
(Del.)  475.  It  is  again  decided  that  every 
publication  by  writing,  printing,  or  paint- 
ing which  charges  or  Imputes  to  any 
pei-son  that  which  renders  him  ilahle  to 
punishment,  or  which  Is  calcalated  to 
make  him  Infamous,  odious,  or  ridiculous, 
Is  prima  facie  a  libel,  and  Implies  malice  in 
the  publisher.  White  v.  Nicbolls,  3  How. 
266.  Dexter  v.  Spear,  4  Mason,  115,  defines 
it  almost  to  thesameeffect.  Another  case 
says  that  a  publication,  to  be  a  libel,  must 
tend  to  Injure  the  plaintiff's  reputation, 
and  expose  hira  to  public  hatred ,  con  tempt, 
and  ridicule.  Armentrout  v.  Moranda,  8 
Blackf.  426.  Other  cases  say  a  libel  Is  a 
malicious  publication,  expressed  either  in 
printing  or  writing,  or  by  signs  and  pict- 
ures, tending  to  either  blacken  the  memory 
of  one  dead,  or  the  reputation  of  one  who 
is  alive,  and  expose  him  to  public  hatred, 
contempt,  or  ridicule.  Com.  v.  Clap,  4 
Mass.  163;  Root  v.  King,  7  Cow.  613.  It  is 
apparent  from  these  definitions  that  the 
publication  complained  of  In  this  case  is 
not  libelous  per  se.  The  argument  in  this 
court  proceeded  on  that  assumption,  and 
counsel  for  appellant  seemed  to  concede 
that,  unless  the  alleged  libelous  matter 
were  In  some  way  aided  by  the  matter  al- 
leged by  way  of  inducement,  or  by  the 
innuendoes,  tbe  action  must  fail.  It  is  tbe 
office  of  the  inducement  to  narrate  the  ex- 
trinsic circumstances  which,  coupled  with 
the  language  published,  affects  Its  con- 
struction, and  renders  it  actionable.  When 
standing  alone  and  not  thus  explained,  the 
language  would  appear  either  not  to  con- 
cern the  plaintiff,  or,  it  concerning  him, 
not  to  affect  him  Injuriously.  Townsh. 
Sland.  &  L.  §  808.  But  much  of  the  former 
prolixity  allowed  in  plendings  in  actions 
for  libel  and  slander  Is  doubtless  dispensed 
with  and  rendered  wholly  useless  by  sec- 
tion 90,  Hill'sCode,  which  provides  that,  in 
an  action  for  libel  or  slander,  it  shall  not 
be  necessary  to  statein  the  complaint  any 
extrinsic  facts  for  the  purpose  of  showing 
the  application  to  the  piaintifC  of  the  de- 
famatory matter  out  of  which  the  cause 
or  action  arose,  but  that  It  may  be  stateil 
generally  that  the  same  wnii  published  of 
or  concerning  the  plaintiff.  But  the  Code 
has  not  dispensed  with  the  necessity  of  in- 
ducement or  innuendoes  where  they  are 
necessary  to  show  the  defamatory  meaning 
of  the  words.  Wallace  v.  Bennett,  1  Abb. 
N.  C.  478;  Stewart  v.  Wilson,  23  Minn.  449; 
De  Witt  v.  Wright.  57  Cal.57«;  Blaladell  v. 
Raymond,  14  How.  Pr.  265;  Wachter  v. 
Qnenzer,  29  N.  Y.  547:  Carroll  v.  White.  33 
Barb.  615;  Wilson  v.  Fitch,  41  Cal.  S63; 
Frank  v.  Dunning,  38  Wis,  270. 
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But  In  tlilH  case.  concedinK  oil  that  la  al- 
leged by  way  o(  hiducemunt  to  be  true,  the 
writlnx  does  not  appear  to  have  been 
defamatory  or  libelous.  It  is  by  the  Innu- 
endo, taken  In  connection  with  the  Induce- 
ment and  the  allesred  libelous  matter,  that 
the  plalDtiB  seekri  tosuatBlnfalsconiplaiut. 
In  this  class  of  actions  the  ordinary  rule 
undoubtedly  is  that  the  words  claimed  to 
be  libelous  are  to  be  construed  accordinfc 
to  their  ordinary  and  usual  Import  and 
meanbiK'  It  is  only  where  the  meaning  Is 
doubtful  or  equivocal  that  the  pleader 
may,  by  innuendo,  point  the  lunKua^e  to 
the  sense  in  which  lie  wishes  It  to  be  un- 
derstood. Townsh.Slaud.&  L.  §  142.  The 
libelous  words charKed  are:  "TheinsultinR 
remarks  offered  to  our  representative 
manager,  Mr.  B.  Nenstadter  by  your  ad- 
juster, O.  H.  Colo,  at  his  otflce,  in  the  mat- 
ter ot  Le  I.«e  &  Co.,  warrants  us  to  with- 
hold any  new  business  from  your  loral 
asenthere."  Innuendo:  "  That  the  defend- 
ants meant  and  Intended  by  saUl  letter  to 
Impute  to  this  plaintiff  a  lack  of  business 
ability  and  skill  necessary  to  properly 
conduct  his  said  business  and  to  a<lJnBt 
said  loss,  and  to  transact  said  business  of 
an  adjuster  of  tire  losses,  and  lack  ot  hon- 
esty and  inteKrIty  In  his  said  business, and 
that  the  plaintiff  was  not  a  fit,  proper,  or 
competent  person  to  ho  employed  in  said 
business,  and  that,  if  the  plaintiff  was  so 
employed  in  the  future,  the  defendants 
would  withhold  all  business  and  pa  tronage 
of  their  own,  and  such  business  and  pat- 
ronage as  they  could  control,  from  any 
and  all  insurance  companies  continuing:  to 
employ  the  plaintiff;  and  that  the  same 
was  sij  understood  by  thnse  by  whom  it 
was  received,  and  to  whose  knowledge  it 
came. as  aforesaid."  The  office  of  an  Iduu- 
endo  in  pleadiuK  is  well  uuderstood.  It 
may  serve  for  an  explanatlun,— to  point  a 
meaning  where  there  Is  precedent  matter, 
expressed  or  necessarily  understood  or 
known, — but  never  to  establlHh  a  new 
eharKe.  It  may  apply  what  Is  already 
expressed,  but  cannot  add  to,  enlarxe,  or 
change  the  sense  of  the  previous  words. 
Barham  v.  Nethersull,  Yel.  22:  Van  Vech- 
ten  V.  Hopkins,  5  Johns.  211:  Hays  v.  Mitch- 
ell, 7  Blackf.  117;  Patterson  v.  Edwards, 
2  Uilman,  720;  Weed  v.  Blbblns.  32  Barb. 
315;  Thomas  v.  Croswell,  7  .lohns.  264; 
McC'laughr.v  v.  Wetmore.  6  .Johns.  82; 
Holton  V.  Mossy,  80  Vt.  36.5;  Bell  v.  Pub- 
llshins  Ass'D,  3  Abb.  N.  C.  157.  The  collo- 
qitinm,  or  matter  by  way  of  Inducement, 
is  pleaded  at  Rreat  length  in  the  com- 
plaint, but  there  are  no  facts  alleged 
tending  to  show  that  the  language  used 
in  the  alleged  libel  could  have  any  such 
signiflcatlun  as  Is  averred  in  the  innuendo. 
The  words  themselves  have  no  such  im- 
port, and  the  extrinsic  facts  alleged  do  not 
show  that  they  were  used  in  any  sucli 
sense.  The  w(jrd8  are  not  equivocal  In 
themselves,  have  no  covert  meaning,  are 
plain  and  nnambigiiouR.  In  such  case  they 
most  be  taken  to  have  been  used  In  their 
ordinary  signification,  and  no  authority 
can  be  found  for  allo-vrlug  their  meaning 
to  be  totally  changed  by  means  of  an  In- 
nueodo.  The  words  used  make  no  defam- 
atory charge  against  the  Dialntlft.  For  a 
reason  which  appeared  suiiiclent  and  sat- 


isfactory to  the  defendants,  tbey  proposed, 
in  the  future,  to  withhold  new  business. 
This  they  had  the  right  to  do,  whether  the 
reason  given  was  such  as  ought  to  have 
influenced  business  men  or  not.  They  had 
the  right  to  do  it  without  giving  any  rea- 
son. Payne  V.  Ballruad  Co..  13  Lea,  507; 
Cooley,  Torts,  pp.  278,  6s«.  lu  whatever 
light  the  appellant's  contention  may  be 
regarded,  we  think  It  is  not  sustained  by 
authority,  and  that  the  court  below  did 
not  err  in  sustaining  the  demurrer;  and  its 
Judgment  must  be  affirmed. 


SxEWAnr  V.  Altstock. 

{Supreme  Court  of  Oregon.    March  29, 1803.) 

FUBI.IC  Lands— Patbmts— Attack  bt  Homestead 

ClaIHANT— PLBADIXe. 

While  a  homestead  claimant  Ib  In  such 

grivity  with  the  title  of  the  nnited  Btates  that 
e  may  attack  a  patent  for  the  land,  still  his 
complaint  must  show  that  the  land  was  nnappro- 
priRted  public  land  of  the  United  Btates;  that 
he  was  a  qualified  claimant  within  Rev.  Bt.  C. 
8.  $2289;  and  that  he  had  oomplied  with  the 
provisions  of  section  2890;  and  a  mere  general 
statement  that  he  had  taken  the  proper  and  nec- 
essary steps  towards  obtaining  and  perfecting 
title  thereto  under  the  general  homestead  laws 
presents  no  material  fact. 

Appeal  from  circuit  court,  Multnomah 
county;  Luvai.  B.  8tbab.ns,  Judge. 

Crossbill  by  Thomas  Stewart  against 
Marks  Altstuck  for  Injunction,  etc.  From 
a  decree  entered  on  the  overruling  of  a  de- 
murrer to  the  complaintdefendantappeals. 
Reversed. 

The  other  tacts  fully  appear  In  the  fol- 
lowing statement  by  Stbaban,  V.  J. : 

This  litigation  was  originally  com- 
menced by  the  present  defendant  against 
the  plaintiff  herein,  and  was  In  the  form 
of  an  action  of  ejectment  to  recover  all  uf 
lot  No.  37  and  the  south  four-fifths  of  lot 
No.  18.  in  the  city  of  Eastwood,  county  ot 
Multnomah,  stateof  Oregon.  The  defend- 
ant In  that  action  filed  his  answer  sub- 
stantially admitting  that  be  was  witboot 
a  defense  at  law,  but  alleged  that  he  was 
entitled  to  the  interposition  of  a  court  of 
equity  to  makegood  his  defense,  and  there- 
upon, as  plaintiff,  filed  his  cross-bill,  by 
which  he  alleged  la  substance  that  tbereal 
property  sought  to  be  recovered  In  the 
original  action  Is  a  part  of  the  N.  W.  %  of 
section  5.  in  township  1 8.,  range  8  E.,  Wil- 
lamette meridian  ;  that  said  real  property 
was  covered  and  included  in  the  grant  of 
land  made  to  the  Northern  Pacific  Hail- 
road  Compon.v  by  act  ot  congress  of  July 
2,  18«4,  entitled  "An  act  granting  lands  to 
aid  in  the  construction  of  a  raili-uad  and 
telegraph  lines  from  Lake  Superior  to  Pa- 
get Kuund,  on  the  Pacific  coast,  by  the 
northern  route, "and  the  acts  and  joint 
resolutions  of  congress  supplementary 
thereto,  and  that  by  virtue  of  said  grant 
the  title  to  said  land  was  conveyed  to  the 
Northern  Pacillc  Railroad  Company ;  that 
the  congress  of  the  United  States,  hy  act 
of  July  25,  lt<6G,  entitled  "An  act  granting 
laud  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  the  Central' 
Pacific  Kailroad  In  California,  to  Port- 
land, Oregon,"  and  an  act  amendatory 
thereof,  (July  25,  18C8,)  granted  certain- 
lands    to   the   Oregon  Central    Bailroadi 
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Company,  and  that  the  Oregon  &  Cali- 
fornia Railroad  Company,  as  suoceBsor  to 
the  said  Oregon  Central  Railroad  Com- 
pany, erroneously,  taleely,  fraudulently, 
and  illegally  claimed  the  laud  mentioned 
in  the  Bald  complaint  and  first  above  de- 
scribed as  beins  covered  by  said  last, 
named  grant,  and  belonging  toit,  the  said 
Oregon  &  California  Railroad  (Jonipany, 
by  reason  and  virtue  of  said  grant;  that 
the  said  Oregon  &  California  Railroad 
Company  erroneously,  falsely,  and  fraudu- 
lently HPlected,  listed,  and  certified  the 
said  land  first  above  described  as  belong- 
ing to  and  included  in  its  said  grant; 
that  the  oBlcial  agents  of  the  United 
States,  whose  duty  it  was  to  carry  Into 
effect  said  grant,  and  execute  conveyances 
to  the  lands  conveyed  thereby  when  earned, 
relying  upon  and  bellRvlng  such  false  and 
fraudulent  representations,  caused  to  be 
executed  and  delivered  a  patent  and  con- 
veyance of  said  parcel  of  land  first  above 
described  to  the  Oregon  &  California 
Railroad  Company  on  the  7th  day  of  May, 
1871.  which  conveyance  was  first  recorded 
in  the  records  of  deeds  of  said  county  and 
state  on  the  3d  day  of  February,  IS!)!;  that 
the  defendant  herein,  Marl<s  Altstocli's, 
only  claim  to  said  real  estate  is  by  virtue 
of  claiming  by  mesne  conveyances  from 
and  under  the  said  Oregon  &  California 
Railroad  Company;  that  the  said  real 
property  never  was  included  in  or  covered 
by  the  said  grant  of  July  25,  1866,  under 
which  the  said  Oregon  &  California  Rail- 
road Company  and  its  successors  claim, 
and  that  neither  the  said  company  nor  its 
successors,  nor  any  of  them,  ever  had  any 
title  thereto;  that  said  conveyance  from 
the  United  States  to  the  Oregon  &  Cali- 
fornia Railroad  Company  was  Irregularly, 
erroneously,  and  illegally  issued  and  made, 
and  was  issued  and  made  by  mistalie,  in 
the  belief  aud  with  the  intention  of  con- 
veying only  such  land  as  was  included  in 
the  last-named  grant,  and  that  such  con- 
veyance was  and  is  void ;  that  tlie  line  of 
definite  location  of  said  Northern  Pacific 
Railroad  was  duly  fixed  opposite  said 
land,  and  maps  of  the  routes  of  said  road 
duly  filed  in  the  proper  office  of  the  land 
department  of  the  United  States  prior  to 
the  time  that  the  Oregon  Central  Railroad 
Company  or  its  successors  did  the  same  as 
to  thegrant  of  thesaid  last-named  compa- 
ny ;  that  the  congress  of  the  United  States, 
by  an  actorSeptembcr29,1890,entitled"An 
act  to  forfeit  certain  lauds  heretofore 
granted  for  the  purpose  of  aiding  in  the 
construction  of  railroads,  and  for  other 
purposes,"  duly  forfeited  to  the  United 
Stales  that  part  of  the  said  grant  of  the 
Northern  Pacific  Railroad  Company  which 
embraced  and  covered  the  parcel  of  land 
herein  first  above  described,  and  that  the 
same  then  became,  and  eversince  hasbeen, 
government  land,  and  the  sole  property  of 
the  United  States,  open  to  homestead  set- 
tlement, subject  only  to  the  rights  of  this 
plaintiff  as  hereinafter  stated,  of  all  of 
which  foregoing  facts  the  defendant  had 
due  notice;  that  thisplnlntitf  settled  upon 
and  took  possession  of  thesaid  real  estate 
on  the day  of  April,  1891,  as  a  home- 
stead under  the  settlement  laws  of  the 
United  States,  and  ever  since  baa  been  and 


now  is  in  the  exclusive  and  actual  posses- 
sion of  the  same,  and  has  taken  and  now 
is  taking  the  proper  and  necessary  steps 
towards  obtaining  and  perfecting  title 
thereto  from  the  United  States  under  the 
general  homestead  laws.  Wherefore  this 
plaintiff  prays  that  said  proceedings  at  law 
be  stayed,  and,  upon  trial,  lor  a  decree  per- 
petually enjoining  the  same  by  final  de- 
cree, and  decreeing  that  the  said  patent 
and  conveyance  from  the  United  States 
to  the  Oregon  &  California  Railroad 
Company,  so  far  as  it  affects  the  parcel  of 
land  mentioned  in  thesaid  complaint  and 
first  above  described  herein,  and  all  con- 
veyances therefor  subsequent  to  said  pat- 
ent, to  be  null  and  void ;  that  the  pluintilt 
Is  entitled  to  the  possession  of  said  land, 
and  to  his  costs  and  disbursements  herein, 
and  for  such  other  and  further  relief  as 
may  be  equitable.  The  defendant  de- 
murred to  this  complaint,  which  being 
overruled,  a  final  decree  was  entered  in 
favor  of  the  plaintiff,  from  which  the 
defendant  appealed. 

J.  V.  Beach,  for  appellant.  F.  K.  Strode, 
for  respondent. 

Strahan,  C.  J.,  {after  atattofr  the  facts.) 
The  questions  presented  by  this  appeal 
arise  on  the  demurrer  to  the  cross-bill,  and 
to  that  our  attention  must  be  directed. 
It  appears  from  this  complaint  that  the 
real  property  in  controversy  lies  within 
the  grant  made  by  congress  to  the  North- 
ern Pacific  Railroad  Company.  By  act 
July  2, 18r'>4,  (13  St.  c.  217,  p.  365,)  congress 
Incorporated  the  Northern  Pacific  Rail- 
road Company,  and  after  providing  for 
the  organization  of  said  corporation,  de- 
fining the  line  of  its  road,  the  third  section 
of  the  act  made  a  grant  of  land  to  aid  in 
its  construction.  By  this  section  congress 
granted  to  said  company,  by  its  corporate 
name,  for  thepnrpose  of  aidingthe  objects 
of  said  corporation,  every  alternate  sec- 
tion of  public  land,  not  mineral,  designat- 
ed by  odd  numbers,  to  the  amount  of  30 
alternate  sections  per  mile  on  each  side  of 
said  railroad  line,  as  said  company  may 
adopt,  through  the  territories  of  the 
United  States,  and  10  alternate  sections 
per  mile  on  each  side  of  said  railroad 
where  the  line  thereof  passes  through  any 
state  and  the  United  States  have  foil 
title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  from  pre-emp- 
tion or  other  claims  or  rights  at  the  time 
the  line  of  said  road  is  definitely  fixed,  and 
a  plat  thereof  filed  in  the  ofiice  of  the  com- 
missioner of  the  general  land-oflSce.  In 
St.  Paul  &  P.  R.  Co.  V.  Northern  Pac.  R. 
Co..  139  U.  S.  1, 11  Snp.  Ct.  Rep.  .S89,  the 
supreme  court  considered  the  nature  of 
this  grant,  aud  held  it  to  be  a  grant  fo 
prteaenti,  in  the  nature  of  a  float  nntil  the 
route  should  be  determined,  and  after 
that  attaching  to  specific  sections,  capa- 
ble of  identification,  except  as  to  sections 
which  were  specifically  reserved.  And  In 
Buttg  V.  Railruad  Co.,  119  U.  S.  55,  7  Sup. 
Ct.  Rep.  100,  the  construction  of  this  grant 
was  again  before  the  court,  and  it  was 
held  that  where  the  general  route  of  the 
road  provided  for  in  section  6  of  the  act  of 
July  2, 1864,  was  fixed,  and  Information 
thereof  was  given  to  the  land  department 
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by  flWttg  &  mhp  thereof  with  the  secretary 
of  the  Interior,  the  statute  withdrew  from 
sale  or  pre-emption  the  odd  sections  to 
the  extent  of  40  miles  on  each  side  thereof; 
and  by  way  of  precautionary  notice  to 
the  public  an  executive  withdrawal  was 
a  wise  exercise  of  authority.  The  statute 
and  these  authorities,  talcen  in  connection 
with  the  allegattonH  of  the  complaint,  are 
sulBclent  to  show  that  the  lands  in  con- 
troversy were  separated  and  severed  from 
thepnbllc  lands  of  the  United  States  by  the 
location  of  the  line  of  the  road  and  the 
filing  of  a  map  or  plat  thereof  in  the  prop- 
er land  department  at  WashlnKton. 

The  next  question  requiring  attention  is 
the  effect  of  the  act  of  July  25,  1866.  grant- 
ing; land  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Cen- 
tral Pacific  Railroad  in  California  to  Port- 
land.  Or.,  (14  St.  at  Large,  p.  239.)  By 
tbls  act  every  alternate  section  of  public 
land  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  20  alternate  sec- 
tions per  mile  (10  on  each  side)  of  said  rail- 
road line  were  granted,  and  it  is  by  virtue 
i>f  this  grant  that  the  defendant  claims 
title.  By  this  act  congress  granted  public 
land  only,  and  not  land  that  had  been 
theretofore  granted  or  appropriated  by 
authority  of  congress  in  any  way.  Said 
f^rant  did  not  extend  to  or  include  any 
lands  not  public,  and  no  lands  not  includ- 
ed or  covered  by  the  terms  of  the  grant 
conld  pass  thereunder.  In  Newhall  v. 
Sanger,  92  17.  S.  761,  construing  a  similar 
grant,  the  court  said:  "The  words 'pub- 
lic lands'  aro  habitually  used  in  onr  legis- 
lation to  describe  such  as  are  subject  to 
sale  or  other  disposal  under  general  laws; 
that  they  were  so  employed  in  this  in- 
stance is  evident  from  the  fact  that  to 
them  alone  could  the  order  withdrawing 
lands  from  pre-emption,  private  entry, 
and  sale  apply."  And  It  was  held.  In  the 
early  case  of  Wilcox  v.  JackHon.  13  Pet. 
4ftS,  that  a  tract  lawfully  appropriated  to 
any  purpose  becomes  thereafter  severed 
from  the  public  lands,  and  that  no  subse- 
quent law  or  proclamation  will  be  con- 
strued to  embrace  it  or  to  operate  upon 
it,  although  no  exception  be  made  of  it; 
and  this  doctrine  was  reaffirmed  In  Leav- 
enworth Railroad  Co.  v.  D.  S.,  92  U.S. 
733.  And  tbls  court,  in  Brown  v.  Corson, 
10  Or.  388,  19  Pac.  Rep.  60,  and  21  Pac. 
Rep.  47,  In  construing  the  terms  of  the 
grant  now  under  consideration,  in  effect 
held  that  a  piece  of  land  that  had  been 
pre-ein  pted  prior  to  the  time  the  com  pany  's 
right  attached  under  the  grant,  though 
within  the  limit  and  In  an  oda  section, 
was  excepted  out  of  the  grant,  and  that 
the  railroad  company  acquired  no  rights 
to  such  land,  even  If  the  same  were  after- 
wards abandoned,  and  no  attempt  made 
by  the  pre-emption  claimant  to  perfect  his 
title  by  compliance  with  the  law.  And  a 
sabsistlng  homestead  entry,  valid  upon  Its 
face,  whose  legality  has  been  passed  upon 
by  the  land  authorities,  and  their  action 
remains  unreversed,  precludes  it  from  a 
subsequent  grant  by  congress.  Railroad 
Co.  V.  Whitney,  132  U.  S.  357. 10  Sup.  Ct. 
Rep.  112.  The  question  we  have  to  con- 
sider, then,  is  the  effect  to  be  given  to  a 
patent   issued  tor  lands  not  granted,  or 


that  were  Excepted  out  of  the  grant  under 
which  the  patent  issued.  In  such  case  the 
patent  passes  do  title,  and  is  simply  void. 
Morton  v.  Nebraska,  21  Wall.  660;  Sher- 
man v.  Bulck, 93  U.  S.  209;  Doe  v.  Winn,  11 
Wheat.  380;  Field  v.  Seabury,  19  How. 
323;  Simmons  v.  Waguer,  101  U.  8.  260; 
Klsseli  V.  President,  etc.,  18  How.  19;  Foss 
V.  Hinkell,  78  Cal.  158,  20  Pac.  Rep.  393; 
Doolan  v.  Carr,  125  U.  S.  618,  8  Sup.  Ct. 
Rep.  1228;  Stoddard  v.  Chambers,  2  How. 
284,  317;  Reichart  ▼.  Felps,  6  Wail.  160. 
The  plaintiff  has  not  yet  shown  himself  to 
be  a  qualified  homestead  claimant,  nor 
has  he  shown  any  compliance  with  t-he 
law  granting  homesteads  to  actual  set- 
tlers upon  the  public  lands  of  the  United 
States,  or  that  the  lands  in  controversy 
were  public  lands  of  the  United  States,  and 
open  to  settlement  under  the  homestead 
act;  but  assuming  for  the  present  that  he 
niight  do  so  by  an  amendment  of  his  com- 
plaint, and  the  question  is  presented 
whether  or  not  he  would  be  in  such  privi- 
ty with  the  title  of  the  United  States  as 
to  enable  him  to  attack  the  patent  under 
which  the  defendant  holds,  and  show  its 
invalidity.  On  this  point  we  had  some 
doubt  at  first,  but  the  authorities  seem  to 
go  to  that  extent.  Foss  v.  Hinkell,  supra, 
was  a  case  Involving  this  principle,  and  It 
was  held  that  the  claimant  stood  in  such 
relation  to  the  land  that  he  might  attack 
a  void  patent  which  had  been  issued  to 
the  railroad  company,  through  which  the 
adverse  party  claimed  title.  Doolan  v. 
Carr,  125  D.  S.  618,  8  Sup.  Ct.  Rep.  1228.  In 
the  latter  case  the  court  held  that  In  an 
action  at  law  such  extrinsic  facts  may  be 
proven  as  tend  to  show  the  patent  is  void. 
But  the  important  question  remains. 
It  is  not  to  every  person  indiscriminately 
that  the  privileges  of  the  homestead  act 
are  extended.  It  is  confined  to  any  person 
who  is  the  head  of  a  family,  or  who  hasar- 
rived  at  the  age  of  21  years,  and  is  a  citi- 
zen of  the  United  States,  or  who  has  filed 
his  Intention  to  become  such,  as  required 
by  the  naturalization  laws;  or  he  must 
be  a  person  owning  and  residing  on  land, 
who  is  allowed  to  enter  other  land  lying 
contiguous  to  his  land,  which  shall  not 
with  the  land  so  already  owned  and  occu- 
pied exceed  in  the  aggregate  160  acres.  Rev. 
St.  U.  S.  5  2289.  The  plaintiff's  complaint 
Is  fatally  defective  for  the  reason  that  the 
laugage  employed  fails  to  bring  the  plain- 
tiff within  the  words  of  this  section.  Un- 
less he  Is  such  a  person  as  is  specified  in 
some  one  of  the  clauses  of  this  section  it 
could  not  be  claimed  that  he  acquired  any 
rights  by  virtue  thereof.  To  enable  a  per- 
son in  all  respects  qualified  under  section 
2289,  supra,  to  acquire  the  rights  and 
atatva  of  a  homestead  settler  he  must 
show  a  compliance  with  section  2290,  Rev. 
St.  U.  S.  By  that  section  any  person  ap- 
plying for  the  benefit  of  the  preceding  sec- 
tion shall,  upon  application  to  the  regis- 
ter of  the  land-offlce  in  which  he  is  about 
to  make  such  entry,  make  affidavit  before 
the  register  orreceiver  thatheistheheadof 
a  family,  oris  21  years  or  more  of  age,  or  has 
performed  service  in  the  army  or  navy  of 
the  United  States,  and  that  such  applica- 
tion is  made  for  his  exclusive  use  and  ben- 
efit, and   that  his  entry  is  made  for  the 
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Actual  purpose  of  settlement  and  cultiva- 
tion, and  not  either  directly  or  indirectly 
for  tlie  use  or  benefit  of  any  other  pernon, 
and.  in  addition,  he  must  show  the  lands 
were  unappropriated  public  lands  of  the 
United  States.  The  complaint  is  defective 
in  falling  to  show  a  compliance  with  this 
section.  It  could  hardly  be  contended 
that  a  person  could  acquire  a  title  to  the 
public  lands  of  the  United  States  without 
tt  compliance  with  the  statutes  under 
which  such  rlf^ht  is  alleged  to  have  be<>n 
acquired.  It  is  true, the  complaint  alleges 
that  the  plaintiff  has  taken,  and  is  now 
tai(iug,  the  proper  and  uecesaary  steps 
towards  obtaining  and  perfecting  title 
thereto  from  the  United  States  under  the 
general  homestead  laws;  but  this  allega- 
tion presents  no  material  fact.  What  are 
tbeproper  and  necessary  steps  in  such  case 
Is  purely  a  question  of  law,  and  to  enalile 
the  court  to  determine  that  question  the 
tacts  must  be  alleged;  that  is,  the  plain- 
tiff must  allegf*  what  he  did  in  that  behalf, 
and  then  the  court  can  determine  whether 
the  steps  taken  are  proper  and  necessary. 
The  principles  announced  in  Larsen  v.  Rail- 
way &  Nav.  Co.,  19  Or.  240, 23  Pac.  Rep.  974. 
tend  to  this  result.  It  might  be  assumed 
that  these  defects  could  be  supplied  or  ob- 
viated by  an  amendment  of  the  complaint 
In  the  court  below,  and  If  It  appeared  pos- 
sible we  would  feel  constrained  to  remand 
the  cause  so  that  the  plaintiff  could,  if  so 
advised,  apply  to  that  court  for  such  per- 
mission ;  but  in  this  rase  such  a  step  could 
not  avail  him.  To  give  him  any  standing 
to  contest  the  defendant's  title  within  the 
rule  laid  down  by  the  uutborlties  on  that 
subject  he  must  be  able  to  allege,  in  addi- 
tion to  the  matters  above  enumerated, 
that  at  the  time  of  his  setMenient  the 
lands  In  controvers.v  were  unappropriated 
public  lands  of  the  United  States.  Unless 
they  were  so,  by  the  very  language  of  the 
homestead  act,  tbej'  could  not  be  settled 
upon  or  taken  by  virtue  of  its  provisions. 
Whether  the  defendant  is  within  the  act 
of  March  3, 1887,  (Supp.  Rev.  St.  U.  S.  p. 
31.<S,)orthe  provisions  of  the  act  of  Sept. 
20, 1890,  (Supp.  Rev.  St.  U.  S.  p.  808.)  we  do 
not  find  it  necessary  to  determine.  The 
facts  are  not  now  before  us  sufficient  to 
enable  us  to  determine  that  question. 
That  the  present  plaintiff  shows  himself 
not  to  be  entitled  is  as  far  as  we  need  in- 
quire. It  follows  from  what  has  been  said 
that  the  decree  appealed  from  must  be  re- 
versed, and  the  cross-bill  dismissed. 


Park  v.  MtunicLi.  et  al. 
(Supreme  Court  of  Washingtmi.    Feb.  19, 1893.) 
AssiMPsiT— Commissions  to  Aobnt— Report  op 

REFEIIEK— JUDOMSNT  ON  InDKMNITT   BoND. 

1.  An  action  by  an  agent  against,  his  principal 
{or  commlsBionB  is  not  an  action  tor  money  had 
and  received,  but  for  money  due:  and  an  allega- 
tion in  tho  complaint  in  such  an  action,  that  the 
principal  has  collected  the  proceeds  ot  sales 
made  by  the  a^t^nt  and  has  appropriated  them  to 
(lis    own  use,  does  not  charf^o  a  conversion. 

2.  In  an  action  for  commissions  it  appeared 
that  plaintiff  was  employed  as  agent  to  obtain 
orders  (or  safes  on  a  blank  form  furnished  to 
him;  that  whore  the  sale  was  for  cash  the  con- 
ditions of  the  order  made  no  difference,  but 
where  a  sale  was  on  time  it  was  expressly  stip- 


ulated that  the  title  to  the  safe  should  not  pass 
until  the  whole  price  was  paid;  that  his  compen- 
sation was  to  be  whatever  he  could  obtain  for 
goods  above  a  certain  percentage,  which  wan  to 
be  net  to  his  employer:  and  that  he  was  to  re- 
ceive tSO  every  week,  which  was  to  be  charged 
against  bis  commissions  when  earned.  Held,  that 
the  commissions  of  the  agent  on  safes  sold  on 
time  were  not  earned  when  the  order  was  taken, 
but  became  due  as  payments  were  made  to  bis 
employer. 

8.  In  an  action  for  oommiasions  amounting  to 
$758.96,  defendant  counter-claimed  for  ^■il.iii; 
and  a  referee,  who  was  appointed  and  charged  to 
find  tbe  facts  and  the  law,  found  simply  that 
plaintiff  was  entitled  to  1800,  and  recommended 
judgment  in  that  amount.  Beld,  that  a  judgment 
confirming  tbe  report  of  the  referee  wonld  be  re- 
versed on  appeal,  as  the  report  should  have  stat- 
ed what  items  the  referee  allowed  for  and  against 
each  party. 

4.  A  referee's  fee  of  iiO  cents  per  foiiu  .. 
taking  testimony,  as   allowed   by  Code,  $  514,  is 
not  increased  by  the  employment  of  a  stenogra- 
pher and  type- writer  to  act  as  amanuensis  to  the 

6.  Hill's  Code,  S  817,  providing  that  tbe  in- 
demnity bond  of  a  defendant  in  an  attachment 
proceeding  "shall  be  part  of  the  record,  aud,  if 
judgment  go  against  defendant,  the  same  shall 
be  entered  against  him  and  sureties, "  authorizes 
jadgment  against  the  sureties  without  notice  to 
them. 

Appeal  from  superior  court, Pierce  coun- 
ty :  FiiANK  All,yn,  Judge. 

Actiou  by  R.  J.  Park  against  W.  E. 
MIgheli  and  D.  Richards,  copartners,  for 
commissions.  Plaintiff  attached  defend- 
ants' property,  and  to  release  the  attach- 
ment defendants  gave  au  indemnity  bond, 
with  Charles  Wilson  and  H.  O.  Plercy  aa 
sureties.  Judgment  for  plaintiff,  entered 
OD  the  report  of  a  referee.  Defendants  and 
their  sureties  appeal.     Reversed. 

H.  W.  Lueilem,  for  appellants.  TbomaM 
Carroll  and  Cbttrlea  Lytle,  for  respondent. 

Stiles,  J.  The  respondcn  t  insists  that 
this  is  an  action  for  money  bad  and  re- 
ceived, but  we  do  not  so  view  it.  The 
money  received  by  the  appellants  from  the 
pnrcJ'aser  of  each  safe  belonged  to  them 
and  their  relation  to  respondent  was  tha 
of  debtors  for  bis  earned  commissions. 
The  allegations  to  the  effect  that  appel- 
lants had  collected  certain  sums,  the  pro- 
ceeds of  sales  made  by  respondent,  and  ap- 
propriated them  to  their  own  use,  did  not 
charge  a  conversion.  It  was  ail  their 
money,  and  they  had  a  right  to  appropri- 
ate It.  These  allegations  need  n4)t  have 
been  made,  but,  being  made,  they  did  not 
change  the  cause  of  action,  and  It  re- 
mained an  actiou  for  commissions  simply. 

The  contract  under  which  respondent 
went  to  work  for  the  appellants  was.  In 
substance,  that  he  was  to  obtain  written 
orders  for  safes  on  a  blank  form  furnished 
him.  Where  the  sale  was  for  cash,  the  con- 
ditions of  tho  order  made  no  difference; 
but,  wherever  there  was  a  sale  on  time.  It 
wa»  expressly  stipulated  that  the  title  to 
the  safe  should  not  pass  until  the  whole 
price  was  paid.  Time  was  of  the  essence 
of  tho  contract,  and  all  payments  made 
were  to  be  taken  as  forfeited  In  case  there 
was  a  failure  to  make  any  additional 
payment,  and  the  safe  might  be  retaken. 
A  list  of  prices  of  safes  was  furnished  re- 
spondent, and  his  compensation  was  to  be 
whatever  he  could  obtain  for  goods  above 
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a  certain  percentage,  which  was  to  be  net 
to  hl8  employers.  In  Bome  cases  be  was 
to  pay  freight.  The  main  qaestion  here 
arises  as  to  when  his  commission  was 
earned,  tor,  after  pursuing  the  business 
five  or  six  months,  be  HUddenlr  qultlt;and 
this  suit  was  for  the  full  amount  of  all  his 
commissions  for  all  ordern  taken  bj  him, 
up  to  the  day  of  his  stopping  work,  with- 
out  regard  to  whether  any  money  had 
been  collected  by  bis  employers  or  not. 
The  appellants,  bowerer,  contend  that 
tbey  were  to  pay  bim  only  as  they  were 
paid.  The  referee  found  for  the  respond- 
ent on  this  point,  but  we  are  unable  to 
agree  with  him.  The  complaint.  In  the 
first  place,  was  not  drawn  upon  that  the- 
ory, as  Is  clearly  shown,  by  the  care  which 
Is  taken  to  allege  that  all  the  money  had 
been  collected  by  appellants  for  safes  sold, 
so  as  to  cut  off  any  defense  on  that 
ground.  Again,  It  was  stipulated  that 
respondent  should  receive  f  60  every  seven 
days,  which  was  to  be  charged  up  against 
bis  commissions  when  earned, — an  ar- 
rangement which  it  was  idle  to  make  If, 
the  moment  he  sent  In  an  order  which 
was  accepted,  he  became  entitled  to  be 
paid  a  commission  In  cash.  The  evidence, 
so  far  as  It  shows  anything  conclusively, 
Is  all  afcalnst  the  respondent  In  thin  mat- 
ter. His  own  statement  of  fals  under- 
standing of  the  contract  ia  his  way,  of 
course,  but  there  Is  nothing  in  the  facta 
to  justify  bis  constrnntion  of  the  agree- 
ment. 

The  cause  should  be  retried  upon  the 
following  constructloD  of  the  contract: 
(I )  Respondent  was  entitled  to  have  f  25 
per  week  fur  the  two  weeks  he  worked  at 
Seattle,  and  whatever  be  earned  in  com- 
misHlons  above  that  amount.  (2)  For 
each  additional  week  be  waa  engaged 
until  he  quit  work  he  was  entitled  to  $60. 
(8)  For  each  safe  sold  for  cash  be  should 
be  at  once  credited  with  his  commisRlon. 
(4)  At  each  payment  made  upon  a  safe 
auld  on  time  he  should  be  credited  with 
hl«  proportion  of  It  as  commission  earned 
by  bIm;  this  should  apply  to  safes  re- 
turned or  retaken,  the  sum  received  as 
rent  being  considered  as  the  proceeds  of  a 
sale.  (6)  Whereorderswere  not  accepted, 
or  the  purchasera  refused  to  take  and  pay 
anything  for  the  safes,  there  was  no  com- 
mission earned.  (0)  Respondent  should 
not  t>e  charged  with  attorney's  collc-ctlon 
fees  or  the  costs  or  expenses  of  suits.  (7) 
No  reduction  from  the  original  percentage 
allowed  respondent  should  be  made,  un- 
leaa,  before  the  sale  In  which  It  Is  made, 
be  bad  notice  from  appellants  that  sncb 
reduction  would  be  made  upon  that  class 
of  goods.  (8)  Freights  for  which  respond- 
ent was  chargeable  should  be  debited  to 
bIm  when  the  amount  was  paid.  (9)  The 
f 50  per  week  advanced  should  be  treated 
as  a  guarantied  commission  or  salary,  not 
to  be  returned,  except  by  charging  it 
against  commissions  earned.  (II)  No  in- 
terest should  be  allowed  to  either  party. 

We  reverse  this  case,  because  it  is  an  ac- 
tion at  law  tried  by  a  referee,  who  was 
charged  to  And  the  fftcts  and  the  law. 
Ue  found  no  faots,eKcept  tbcMe  pertaining 
to  tbe  making  of  th«  contract  and  its 
terms.  If  he  bad  found  the  other  facta,  we 


might  ourselves  be  able,  under  the  view 
we  take  of  the  law,  to  reach  a  proper 
judgment.  But  it  Is  not  our  duty  to  wade 
through  this  mass  of  figures  and  explana- 
tions to  reach  a  statement  of  these  ac- 
counts which  tbe  referee  was  employed  to 
make.  The  court  below  should  have  re- 
fused to  receive  or  consider  the  report  of 
tbe  referee  until  the  facts  in  detail  were 
found,  and  should  have  returned  tbe  testi- 
mony to  bim  for  that  purpose.  The 
amount  sued  for  was  $768.96,  and  the  d»- 
fendantsset  up  a  counter-claim  for  $521.27. 
The  referee  simply  finds  that  tbe  plalntlD 
is  entitled  to  $800,  and  recommends  Judg- 
ment in  that  amount.  He  must  have  had 
some  data  from  which  to  arrive  at  that 
sum,  an<l  he  should  have  given  the  court 
tbe  benefit  of  them  by  stating  clearly 
what  items  be  allowed  for  and  against 
each  party.  In  other  words,  he  should 
state  the  account  between  them.  It  is 
only  by  so  doing  that  the  court  can  Intel- 
ligently review  bis  action,  and  decide 
whether  to  conflnn  or  reject  It.  Code, 
(254. 

Tbe  matter  of  the  tees  of  referees  is  fixed 
by  section  614  of  the  Code,  and  it  would 
seem  that  In  this  case  an  excessive  fee  was 
allowed.  The  same  section  limits  the  rate 
per  folio  for  taking  testimony  to  20  cents. 
In  this  case  a  larger  price  was  charged 
and  allowed.  "Two  copies  "are  Included 
in  tbe  bill,  and  they  probably  increase  the 
apparent  rate.  But  the  referee's  fee  is 
simply  for  writing  the  testimony.  If  ha 
employs  a  stenographer  and  type-writet 
to  act  as  his  amanuensis,  tbe  tee  is  not  In* 
creased. 

Judgment  against  tbe  sureties  upon  a 
forthcoming  bond,  in  an  action  where  an 
attachment  Is  levied,  Is  authorised  by  the 
statute,!  without  notice  to  them.  Tbe 
brief  of  appellants  fairly  bristled  with 
points  which  have  no  foundation  in  tbe 
record,  either  before  the  court  or  the  ref- 
eree, and  we  cannot  notice  them  here. 
Tbe  Judgment  is  reversed,  and  a  new 
trial  granted  upon  the  testimony  taken 
before  the  referee. 

Anders,  C.  J.,  and  Hott,  Dunbab,  and 
Scott,  JJ.,  concur. 

— —  a  Wa»h.  St.  734) 

Ntman  v.  Berrt.i 
(Suprenw  Cowt  vf  WaaiMaigton.    Feb.  U,  1893.) 

COBPOBATIOKB— AUIOKMBIIT  VOB  BBMBIIT  Of 

Crbditobb. 
Coda  1881,  o.  148,  providing  for  Bsaigm- 
ngents  by  insolvent  debtors,  and  Uiat  no  assign- 
ment of  any  debtor  otherwise  tban  as  therein 
provided  shall  be  legal  or  binding  as  agaiqst 
creditors,  does  not  include  assignments  by  cor- 
porations, and  a  oommon-law  assignment  oy  an 
Insolvent  oorporation  Is  valid. 

.  Appeal  from  superior  court.  Pierce  conn- 
iji  Frank  Allyn,  Jadge. 

Action  by  H.  J.  Nyman  against  John 
W.  Berry  for  an  injunction  and  the  cancel- 
lation of  a  deed  of  assignment  made  by  the 
Tacoma  Brick  Company  to  tbe  defendant 

I  HUl'*  Code,  I  817,  provides  that  defendant's 
indemnity  bond  In  an  attachment  jatioeedtng 
*sball  be  part  of  the  record,  and,  if  Jadgment  go 
against  the  defendant,  the  tama  ahall  be  c&tared 
agatast  Umaad  ■uietiea.* 

'Rehearing  donto<L 
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asastiignee.  Injunction  denied.  Judgment 
for  defendant.  Flaintltl  appeals.  Af- 
firmed. 

Palmer  <fe  Palmer,  for  respondent. 
Pritchard,  Stevens,  Grosscup  £  Heymour 
for  appellant. 

Stilgb,  J.  The  decision  ot  tbis  case 
seems  to  be  left  b.v  the  parties  to  depend 
upuu  a  single  question,  viz.,  whether  in 
this  state  a  common-la  w  assignment,  made 
May  22, 1890,  by  an  insolvent  corporation, 
of  all  Its  property,  to  a  trustee  for  the  bene- 
fit of  all  its  creditors,  was  valid  and  suffl- 
cient  to  vest  in  the  trustee  the  title  to  real 
estate  of  the  insolvent  so  as  to  prevent  a 
judgment  creditor  of  the  corporation, 
Tvho  obtained  his  judgment  after  tlie  date 
of  the  deed,  from  subjecting  such  real 
estate  to  the  payment  of  his  judgment. 
No  question  is  made  but  that,  were  It  not 
for  tlio  existence  of  the  insolvent  debtor's 
sections  of  the  Code  of  1881,  (chapter  143,) 
such  an  assignment  could  be  made  by  a 
corporation ;  and  no  suggestion  is  offered 
that  the  deed  in  question  would  not  have 
been  a  good  and  suflicient  general  assign- 
ment  at  common  law.  The  respondent,  it 
is  true,  seems  to  have  been  somewhat 
doubtful  of  his  position,  and  has  from 
time  to  time  resortAd  to  proceedings  in 
the  superior  court  which  could  only  have 
justification  on  the  theory  that  he  was 
acting  under  the  Insolvent  law;  but  bis 
final  appeal  is  to  his  rights  under  bis  deed, 
and  we  certainly  think  he  must  stand 
there,  as  in  no  respect  whatever  did  the 
assigning  corporation  comply  with  the 
Insolvent  law,  or  place  itself  or  its  proper- 
ty within  the  jurisdiction  of  the  court. 
The  inquiry  here  is,  then,  simply  whether 
the  insolvent  law  of  the  Code  applied  to 
a  corporation.  I'hls  law  was  a  state  vol- 
untary bankruptcy  act,  and  resulted,  in 
the  absence  of  fraud,  in  the  final  discharge 
ot  the  debtor,  which  is  not  usual,  as  ap- 
plied to  Insolvent  corporations.  "Every 
Insolvent  debtor  may  be  discharged  from 
bis  debts"  is  the  provision  of  the  first  sec- 
tion. The  reason  for  this  arbitrary  release 
of  debtors  Is  that  it  Is  not  deemed  good 
public  yjollcy  that  men  who,  while  they 
have  failed  in  business,  have  dealt  hcmest- 
ly,  should  be  kept  In  perpetual  fear,  in  their 
future  efforts  to  recover  themselves  finan- 
cially, by  the  threats  of  unsatisfied  credit- 
ors. But  this  reason  has  no  application 
to  a  corporation,  the  existence  of  which  Is 
based  upon  capital  and  property,  and  has 
no  future  when  these  are  swept  away  by 
insolvency  and  the  surrender  of  its  assets 
for  distribution  to  creditors.  It  may  live 
for  some  purposes,  but  there  is  no  ob- 
ject in  keeping  it  alive,  and  fn-eing  it  from 
debt,  as  in  the  case  of  a  natural  person. 
Further,  in  the  body  of  this  act  we  find 
nnmeroDB  provisions  which  are  manda- 
tory upon  the  debtor,  but  which  seem  to 
be  Impossible  of  compliance  by  a  corpo- 
ration. The  varlooB  oaths,  one  of  which 
is  set  out  In  exact  words  In  section  2017, 
must  be  taken  by  the  debtor,  and  the  pa- 
pers must  be  signed  by  him.  No  person 
can  apply  for  recognition  as  an  insolvent, 
tbroutch  an  agent  or  attorney  in  fact, 
(section  2045.)  yet  a  corporation  can  act 
in  no  other  way  than  by  agents.    Exemp- 


tions and  homesteads  are  provided  for, 
(section  2019,)  which  a  corporation  does 
not  have.  Wbeucharge^offraud  aremade 
against  the  debtor,  be  may  be  interrogat- 
ed, and  must  answer  in  writing;  and 
when  the  debtor,  after  an  assignee  has 
been  appointed,  refuses  to  deliver  up  any 
part  of  his  property,  he  may  be  impris- 
oned until  the  delivery  is  effected.  Neither 
of  these  provisions  could  bn  applied  to  a 
corooration,  nor  is  there  an.v  implication 
that  they  could  be  made  to  cover  any  of 
its  agents.  Section  2051  seems  to  make 
the  greatest  extension  of  the  purpose  of 
the  act  intended,  wberein  it  authorises 
one  member  of  a  firm  to  execute  a  part- 
nership assignment.  No  mention  is  made 
of  corporations,  nor  is  there  any  language 
in  the  act  which  would  seem  Intended  to 
comprehend  them,  except  the  use  of  the 
word  "debtor."  Of  course,  if  the  purposes 
of  the  law  do  not  extend  to  corporations, 
section  2052,  which  declares  that  no  assign- 
ment of  any  insolvent  debtor  otherwise 
than  what  is  provided  In  chapter  16-3  shall 
be  legal  or  binding  upon  creditors,  has  no 
force,  as  applied  to  them.  The  view  we 
here  take  is.  we  think,  supported  some- 
what by  tbefact  that  both  in  the  national 
bankruptcy  acts,  and  In  many,  if  not 
all,  of  the  state  insolvent  laws,  corpora- 
tions are  specifically  mentioned,  as  com- 
ing within  their  provisions,  the  require- 
ments as  tn  debtors,  and  their  duties,  ex- 
aminations, penalties,  etc.,  being  made 
applicable  to  the  officers  of  the  corpora- 
tions. The  statute  of  Nevada,  enacted  in 
1881,  has  all  the  features  of  our  chapter 
163,  In  nearly  identical  language;  but  it 
has  also  a  clear  and  distinct  reference  to 
corporations,  which  appears  to  have  been 
regarded  as  necessary  to  the  completion 
ot  the  law.  Gen.  St.  Nev.  (1885)  §  3882. 
As  acts  of  this  kind  are  in  derogation  of 
the  natural  right  of  thn  owner  of  property 
to  dispose  of  it  as  be  sees  fit,  in  the  ab- 
sence of  fraud,  they  are  to  be  construed 
strictly;  and,  unless  the  intention  to  in- 
clude a  certain  class  of  owners  is  clear, 
they  should  not  beheld  to  apply.  It  fol- 
lows that  the  judgment  is  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Dunbab,  and 
Scott,  JJ.,  concur. 


Kansas  Loan  &  Inv.  Co.  v.  Hctto  et  at. 
(Supreme  Court  of  Kartsaa.    March  5, 1893.) 

CoUNTBB-CLAIM— Pl/EADINO. 

Where  ao  action  Is  brought  to  recover  dam- 
ages for  the  removal  of  a  house  from  real  es- 
tate upon  which  the  plaintiff  claims  a  mortgage, 
and  the  defendants  answer  by  a  general  denial, 
and  also  set  up  a  counter-claim,  alleging  that 
they  have  been  prevented  from  maldng  a  loan  by 
reason  of  the  bringing  of  such  action,  and  have 
been  thereby  damaged,  and  the  plaintitF  tails  to 
reply  or  appear  when  the  case  is  set  for  trial,  it 
is  error  for  the  trial  court  to  render  Judgment 
in  favor  of  the  defendants,  and  against  the  plain- 
tiff, upon  such  answer,  for  the  reason  that  it 
does  not  state  facts  sufBcient  to  constitute  a 
counter-claim  or  a  cause  of  aotion  for  al&nna- 
tive  relief. 
(SjfUabus  by  Qreen,  C.) 

Commissioners'  decision.  Error  from 
district  conrt,  Kingman  coanty;  S.  W. 
Lbsue,  Judge. 


Digitized  by 


Google 


Kan.) 


JOHNSON  e.  CITY  OF  WINFIELD. 


559 


Action  by  the  Kansae  Loan  &  Invest" 
nient  Company  against  Thomas  Hutto 
and  Ella  B.  Hutto  to  recover  damafces 
for  the  removal  of  a  house  from  certain 
land  held  nnder  mortgage.  Judgment 
for  defendants.  New  trial  denied.  Plain- 
tiff brings  error.    Modified, 

Edwin  White  A/o ore.  for  plain tlH  in  er- 
ror. J>.  M.  Cookling  &  S'oa,  for  defendants 
In  error. 

Orbg.v,  C.  The  Kansas  Loan  &  Invest- 
tnent  Company  brought  an  action  against 
tbe  defendants  in  error  to  recover  dam- 
ages for  the  removal  of  a  house  from  the 
land  upon  which  it  claimed  to  have  a 
mortgage.  The  defendants  answered  by 
a  Kooeral  denial,  and  also  set  up  a  coun- 
ter-claim, in  which  they  alleged  that  they 
faa.d  been  damaged  by  the  bringing  of  the 
sait;  that  they  had  been  prevented  from 
obtaining  a  loan  of  $800  upon  the  prem- 
ises upon  which  the  house  in  question  bad 
been  placed;  that  the  mortgage  company 
through  which  they  had  negotiated  a  loan 
refused  to  make  the  same  when  It  was 
ascertained  that  an  action  had  been  com- 
menced ;  by  reason  of  which  the  defend- 
anta  had  been  damaged  in  the  sum  uf 
9500.  No  reply  Was  filed  to  the  answer  of 
the  defendants.  The  case  was  assigned 
for  trial  at  the  April  sitting,  1889,  of  the 
district  court  of  Kingman  county,  on  the 
fourth  day  of  the  term.  The  defendants 
announced  themselves  ready  tor  trial. 
The  plaintiff  did  not  appear.  The  d<>fend- 
ants  waived  a  Jury,  and  a  judgment  was 
entered  upon  the  counter-claim  of  the  de- 
fendants for  the  sum  of  f500.  A  motion 
for  a  new  trial  was  made  within  three 
days,  and  overruled.  The  plaintiff  in  er- 
ror brings  the  case  here  upon  the  ground 
that  the  }udgment  of  the  district  court  is 
not  sustained  by  the  pleadings. 

It  is  argued  that  the  answer  did  not 
state  facts  sufficient  to  constitute  a  coun- 
ter-claim or  a  cause  of  action  for  affirma- 
tive relief.  It  is  urged  that  the  liability 
alleged  in  the  counter-claim  shows  upon 
the  face  of  the  answer  that  it  did  not  ex- 
ist at  the  time  the  action  was  brought, 
but.  If  there  were  any  liability,  It  arose 
subsequently  and  as  a  confiequence  of  the 
action;  that  the  defendant's  claim  for 
damages  did  not  arise  out  of  the  transac- 
tion set  forth  in  the  petition,  and  had  no 
connection  witb  it,  as  required  by  section 
95  of  the  Code.  A  "counter-claim  "  Is  sub- 
stantially a  cross-action  by  the  defendant 
against  the  plaintiff,  growing  out  of  or 
connected  with  the  subject-matter  of  the 
action.  It  must,  in  some  way,  be  con- 
nected with  the  subject  of  the  action 
stated  in  the  petition.  4  Aiuer.  &  Eng. 
Enc.  Law,  331.  The  plaintiff  placed  its 
right  to  recover  damages  from  the  delend- 
antR  npon  the  ground,  as  alleged  In  its  pe- 
tition, that  they  removed  a  certain  bouse 
from  the  premises  upon  which  it  held  a 
mortgage.  The  allegations  of  the  plain- 
tiff's petition  constituted  one  state  of 
facts.  The  defendantn  alleged  that,  be- 
cause they  had  been  sued  by  the  plaintiff, 
they  were  unable  to  obtain  a  loan,  and 
bad  therefore  been  damaged  in  conse- 
quence  of  such  suit.  The  facts  stated  in 
the  answer  had  no  connection  witb  tbe 


"foundation  "  or  subject-matter  of  thescit 
of  the  plaintiff,  and  hence  cannot  be  re- 
garded as  a  counter-claim.  They  did  not 
arise  out  of  the  original  transaction,  and 
had  no  connection  with  it.  The  defend- 
ants'claim  did  not  exist  until  the  plain- 
tiff commenced  its  action.  It  is  true  that 
a  defense  may  be  set  np  which  may  not 
have  accrued  until  after  the  commence- 
ment of  the  action;  but  as  we  under- 
stand the  nature  ot  a  counter-claim,  being 
a  cross-demand  against  the  plaintiff  and 
In  favor  of  the  defendant,  it  must  have  an 
existence  at  the  time  suit  wascommenced. 
It  Is  the  assertion  of  a  separate  claim 
or  demand  against  the  plaintiff,  and  does 
not  necessarily  answer  or  destroy  the 
original  cause  of  action  stated  in  the  peti- 
tion. We  think  that  the  court  erred  In 
rendering  judgment  upon  the  defendants' 
counter-claim.  It  is  recommended  that 
the  judgment  of  the  district  court  be  mod- 
ified by  striking  out  the  sum  of  f  500,  and 
that  the  costs  of  this  court  be  equally  di- 
vided between  tlie  parties. 

Per  Curiam.    It  Is  so  ordered ;  all  the 
Justices  concurring. 


City  of  Standia  v.  Siorbee. 
{Supreme  Court  of  Kansas.    March  6, 1893.) 

RbCORD  on  AFFIAL — DlSUIBSAI.. 

(7here  the  only  record  on  appeal  Is  an  on- 
authenticated  original  bill  of  exceptions,  the  ap- 
peal will  t>e  dismissed. 

Error  from  dlstrlctconrt,  Republic  coun- 
ty; Fred  W.  Storois,  Judge. 

Action  by  the  city  of  Scandia  against  J. 
"M.  iSigsbee.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.     Dismissed. 

/>.  Jtf.  Thorp,  for  plaintiff  In  error.  J.  P. 
Heatoa,  for  defendant  in  error. 

Per  Curiam.  Thiscasecannot  be  consid- 
ered, for  the  reason  that  nothing  has  been 
brought  here  but  the  original  bill  of  ex- 
ceptions and  it  has  no  attestation  of  the 
clerk.  Upon  the  authority  ot  State  v. 
Hastle,  44  Kan.  437,  2i  Pac.  Rep.  953,  and 
the  cases  there  cited,  the  appeal  is  dia- 
missed. 


Johnson  v.  City  of  Winfield. 

(Supreme  Court  of  Kansas.  March  5, 1893.) 
Violation  op  Obdinancb — Complaint. 
A  complaint  filed  in  the  police  court, 
charging  the  defendant  with  a  violation  of  a  city 
ordinance,  for  willfully  refusing,  as  the  agent  of 
a  water  company,  to  supply  the  complainant  with 
water,  a  tender  being  made  in  actual  money  for 
that  purpose,  that  does  not  state  that  the  water 
company  was  under  a  legal  obligation  by  ordi- 
nance to  supply  such  water,  and  does  not  In  ex- 
press words,  or  by  fair  implication,  allege  that 
the  tender  was  sufficient,  or  was  the  amount  of 
the  legal  or  contract  price  of  the  water  supply 
desired,  is  bad,  and  it  is  error  not  to  sastain  a 
motion  to  quash  it. 

(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Cowley  county;  M.  O. 
Tboup,  Judge. 

Prosecution  by  the  city  of  WInfield 
against  D.  A.  Johnson  for  the  violation  of 
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AB  orfllaance.  From  a  Jndgment  on  eon- 
▼Ictlon  defendant  appenla.    Reversed. 

Eaton,  Pollock  A  Love,  for  appellant. 
Mnddea  A  Buekman,  for  appellee. 

Simpson,  C.  Tbe  appellant,  D.  A.  John- 
son, was  convicted  in  the  district  court  of 
Cowlejr  county  of  a  violation  of  the  pro- 
▼Islous  of  an  ordinance  of  the  city  of  Win- 
Oeld.  The  complaint  charges  that  the  ap- 
pellant, as  agent  of  the  WInAeld  Water 
Company,  said  company  being  engaged  in 
supplying  water  to  the  inhabitants  of  said 
city  for  domestic,  sanitary,  and  other  pur- 
poses, under  a  franchise  from  said  city,  as 
provided  by  certain  ordinances  of  said 
city,  did,  upon  tender  being  made  him  in 
actual  money  by  thecomplalnant  for  such 
purpose,  nnlawfully  refuse  to  supply  wa- 
ter to  thecomplalnant  for  hydrant snp- 
{>ly,  as  provided  by  ordinance,  for  two 
ots,  60  feet  front  each.  In  said  city,  said 
company  then  having  hydrant  connection 
with  such  lots,  such  lots  being  owned  by 
the  complainant,  contrary  to  and  in  viola- 
tion of  section  Nu. of  ordinances  No. 

465  and  4.57  of  said  city  of  Wlnfleld.  In  tbe 
police  court  a  motion  was  made  to  qnash 
the  complaint  upon  the  ground,  among 
others,  that  it  was  indefinite,  uncertain, 
did  not  describe  the  property,  did  not 
charge  a  particular  violation  of  anyone 
section  of  any  one  ordinance,  did  not  al- 
lege the  violation  of  an  ordinance,  or  make 
any  substantial  statement  of  the  pro- 
visions of  the  ordinance  alleged  to  be  vio- 
lated. This  motion  was  overruled,  and  a 
trial  had,  at  which  the  appellant  was  con- 
victed. He  appealed  to  the  district  court, 
and  in  that  court  renewed  his  motion  to 
quash  the  complaint  for  the  reasons  above 
set  forth.  This  motion  was  overruled  in 
tbe  district  court,  and  he  was  tried  and 
convicted,  and  appeals  to  this  court. 

While  Boine  latitude  must  be  allowed 
la  the  construction  of  complaints  flied  in 
tbe  police  court,  charging  persons  with  a 
violation  of  city  ordinances,  all  the  com- 
mon safeguards  and  ordinary  require- 
ments of  criminal  pleading  ought  not  to 
be  entirely  dltsregarded.  As  we  view  it, 
the  complaint  should  have  stated  that  a 
sufficient  tender  was  made.  Words  ought 
to  have  been  used  that  would  have  con- 
veyed the  Idea  that  all  money  required 
was  tendered,  or  the  amount  of  tbecbarges 
of  the  water  company  should  have  been 
stated,  and  followed  by  an  allegation 
that  the  amount  so  specified  was  ten- 
dered. Any  word  or  expression  that 
means  that  a  RufDcient  sum  was  tendered 
would  be  all  that  the  most  strict  rules  of 
pleading  would  require.  Again,  the  obli- 
gation of  the  water  company  to  do  the 
act  and  perform  the  very  thing  that  its 
agent  is  accused  of  unlawfully  refUHlnar  to 
do  must  be  positively  alleged  In  the  com- 
plaint, because  if  it  Is  not  in  the  nature  of 
a  public  obligation  to  the  city,  or  to  tbe 
public  thereof,  or  to  some  of  the  inhab- 
itants, created  by  law  or  contract,  and  to 
tbe  refusal  to  perform  or  non-perforra  ia 
attached  a  penalty,  it  would  not  state 
any  public  offense.  This  complalat.  In- 
stead of  averring  positively  an  obligation 
on  the  part  of  the  water  company  to  do 
the  particular  act   refused   to   be  done. 


simply  states  tbat  the  company  was  en- 
gaged in  supplying  water  to  tbe  inhab* 
Itants  of  said  city  for  domestic,  sanitary, 
and  other  purposes,  and  omits  all  mention 
of  Its  obligations  Imposed  by  ordinance 
or  otherwise.  These  motions  to  quash 
were  each  made  at  the  proper  time,  and 
ought  to  have  been  sustained.  We  hava 
less  than  usual  besitatlon  In  declaring 
that  themotion  toquash  was  erroneously 
overruled,  In  view  of  other  errors  occur- 
ring at  the  trial  that  would  have  com- 
pelled a  reversal  of  the  judgment.  If  the 
complaint  could  have  been  sustained.  We 
recommend  that  tbe  judgment  be  reversed, 
and  the  cause  remanded  to  tbe  district 
court,  with  inatrnctlons  to  qnash  tbe 
complaint  and  to  discbarge  the  appellant. 

Prb  Curiam.    It  is  ao  ordered;  all  tbe 
JuBtlcea  concurring. 


CiTT  or  TOPKKA   T. 


W  Ren.  SO 
COWEC. 


(SuproM  Court  qf  Kanta*.    Uarch  6,  189S.) 
BTKnm— PBascBimoK— Ubbr. 

1.  User,  to  coreate  a  title  by  prescription  to  a 
inibllc  street,  must  be  nnder  a  olaim  oi  right  l>y 
the  public,  adverse  to  tbe  right  of  the  owner,  ana 
oontinued  without  substantial  Interruption  at 
change  tor  a  period  equal  to  the  statutory  lim- 
itation in  respect  of  actions  for  the  recovery  of 
real  estate. 

8.  Tlie  findings  examined,  and  held,  that  they 
■how  no  prescriptive  right  in  the  dty  to  the  laaa 
in  oontroversT  as  a  part  of  its  streets. 

8.  Alao,  held,  that  there  is  nothing  in  the 
findings  sulBcient  to  justify  the  conclusion  that 
the  land  in  controversy  was  ever,  in  any  way, 
dedicated  to  the  city  by  Cowee  for  a  street. 
{ISylUjbua  by  Strang,  C.) 

Commissioners'  decision.  Emir  from 
circuit  court,  Shawnee  county;  J.  B. 
Johnson,  Judge. 

Ejectment  by  John  Q.  Cowee  againat  tbe 
city  of  Topeka.  Judgment  for  plaintilf. 
Defendant  brings  error.    Atlirmed. 

&  B.  laenbart  and  J.  G.  Slonticker,  tot 
plaintiff  in  error.  E.  f.  Htlton  and  J.  Q. 
Waters,  for  defendant  in  error. 

Stbano,  C.  Action  in  ejectment  for  tbe 
recovery  of  the  possession  of  a  tract  of 
land  80  feet  by  225  feet,  part  of  a  larger 
tract  fully  described  in  the  petition  in  tbe 
case.  The  case  was  tried  by  tbe  circuit 
court  of  Shawnee  county,  reeulting  in  a 
judgment  lor  the  plaintiff  below.  Motion 
for  a  new  trial  was  iteard.  and  overruled. 
Tbe  court  below  made  tbe  following  Ond- 
lugs  of  fact:  "(1)  That  the  plalutitt  be- 
came the  owner  of  part  of  the  land  in  con- 
troversy on  June  8,  1868,  and  tbe  remain- 
der on  May  5, 1871.  (2)  That  taxes  have 
been  assessed  on  the  entire  tract  of  land 
belonging  to  the  plaintiff  by  its  descrip- 
tion as  a  tract  224  feet  by  225  feet  every 
year  since  then,  and  these  taxes  have  aU 
be^n  paid  by  tbe  plaintiff,  and  which  In- 
cluded the  tract  In  controversy.  (8)  Tbat 
tbe  land  in  controversy  has  never,  at  any 
time,  been  platted  or  laid  off  Into  blocks, 
lots,  streets,  or  alleys  by  the  owner  or 
proprietor  thereof,  nor  baa  any  owner  or 
proprietor  at  any  time  ever  consented  to 
sach  platting  or  laying  utf  of  anch  land. 
(4)  Tbe  land  tn  controveray  ia  level  lyliv 
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land,  as  Is  also  that  adjacent  to  it.  Prior 
tu  the  biinginp;  ol  thiH  action,  said  land 
was  never  cultivated  or  InrloHed,  nor 
■was  it  at  any  time  occupied  or  Improved 
by  the  plolntiff  in  any  mannrr.  (5)  Tliat 
there  has  been  a  traveled  way  «*r  road 
over  the  land  In  controversy  ever  since 
]8R9,  which  was  started  asa  random  road, 
uver  which,  since  then,  there  has  been 
travel  IncreatilnK  In  amount  with  the  In- 
crease in  population;  thHt  at  the  time 
each  road  was  started  It  was  the  habit 
and  custom  of  the  people  in  the  vicinity  of 
the  land  In  controvei-sy  to  make  roads 
over  such  lands  situated  as  this  land  is, 
for  and  at  their  convenience,  across  lots, 
diaKODolly  over  lots  and  blocks,  chanfjlng 
the  course  of  roads  as  the  country  became 
fenced,  and  It  was  In  this  manner  that  the 
road  was  started  over  the  land  in  ques- 
tion;  that  the  width  of  such  traveled 
road  over  the  land  in  question  was  not 
more  than  twenty  feet.  (6)  The  city  of 
Topeka  Is  a  city  and  municipal  corpora- 
tion of  the  first  class,  and  has  been  such 
eversincetheyenrlSSl.prlorto  which  time 
't  xvas  a  city  of  thespcond  class,  and  si  tnat- 
ed  in  the  county  of  Shawnee.  (7)  That  in 
Jaly,  1SH9,  one  Zenas  Kln^  made  and  filed 
a  plat  of  what  he  called  '  Kind's  Addition 
to  the  City  of  Topeka,'  -which  Included  all 
tbe  land  of  plaintiff  described  in  the  peti- 
tion, and  the  land  in  controversy,  and  in 
and  by  which  plat  tbe  said  land  of  plain- 
tiff was  laid  off  into  blocks,  lots,  streets, 
and  alleys,  and  that  particular  portion, 
being  the  land  In  controversy,  whs  plat- 
ted by  KlnR  as  Twelfth  street;  that  King, 
in  the  explanation  to  said  plat,  declares 
that  the  same  was  not  to  be  constrnnd 
ajirainst  the  rights  of  any  person  or  per- 
sons claiming  the  whole  or  any  part  of 
such  portion  of  said  additions  as  are  con- 
tained within  tbe  bounds  of  the  red  dot- 
ted lines  exhibited  thereon,  or  as  against 
the  riptht  of  way  of  any  public  highway; 
that  within  such  dotted  lines  was  tlie  en- 
tire land  of  plaintiTf,  as  described  in  his 
netitlon.  (8)  That  then-after.  on  Kebrn- 
arv  28,  1871.  April  15,  1875.  and  February 
25.  1882,  tbe  city  of  Topeka  passed  and 
published  three  certain  ordinances,  annez- 
insr  and  takin«r  into_  the  city  of  Topeka 
the  said  Rin^s  addition;  and  under  these 
ordinances  it  was  claimed  and  asserted  by 
the  city  that  the  land  of  plaintiff  was  an- 
nexed, taken  into,  and  made  a  part  of  the 
oitv  of  Topeka;  that,  other  than  these 
three  ordinances,  no  other  ordinances  were 
had.  taken,  or  made  to  take  into  the 
said  city,  and  annex,  as  a  part  thereof, 
any  of  the  lands  of  plaintiff  described  in 
petition.  (9)  In  1879  the  citv  of  Topeka 
•Traded  the  land  in  controversy  as  a  street, 
potting  ditches  along  tbe  Bides,  and  in 
the  same  year  constructed  a  stone  cross- 
walk along  tbe  west  side  of  Western 
avenue,  crossing  Twelfth  street,  and  one 
on  the  north  line  of  Twelfth  street,  cross- 
ing Western  avenue,  and  ever  since  that 
time  said  city  has  maintained  said  cross- 
walks. (10)  That  March  6, 1882,  tbe  peti- 
tion of  ttairty-oue  persons  was  presented 
to  the  city  council  of  the  city  of  Topeka 
asking  for  the  opening  of  Western  avenue 
l>«tweeD  Tenth  avenue  and  Twelfth  street. 
This  petition  was  referred  to  the  commit- 
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tee  on  streets  and  walks,  and  on  March 
13, 1882,  the  committee  reported  that  the 
owners  of  all  the  property  affected  by  the 
street  named  being  closed  purchtiHed  with 
a  knowledge  that  James  Brewer's  house 
stood  in  the  middle  of  the  street  as  laid 
out,  and  paid  price  accordingly,  and,  in 
the  opinion  of  said  committee,  'it  is  not 
doing  justice  to  tbe  tax-payers  of  the  city 
to  levy  a  general  tax  for  the  benefit  of  the 
few,  and  vre  would  recommend  that  the 
city  pay  the  snm  of  five  hundred  dollars, 
provided  the  interested  parti(«  raise  the 
balance,'  which  report  on  March  13,  1882, 
was  adoptwl."  "(12)  That  in  the  year 
1882  the  city  of  Topeka  duly  passed  an  or- 
dinance vacating  five  feet  on  tbe  north  side 
of  Twelfth  street,  from  Western  avenue  to 
West  street,  which  West  street  lies  several 
streets  west  of  Fillmore  street.  (13)  On 
January  8,  1888,  Sarah  Caldwell  and  oth- 
ers presented  the  following  petition  to  the 
mayor  and  councilman  of  defendant:  'The 
undersigned  would  respectfully  represent 
to  your  honorable  body  that  they  are 
freeholders  of  said  city,  owning  lots  on 
the  east  side  of  Fillmore  street,  between 
Eleventh  and  Twelfth  streets,  in  said  city 
of  Topeka,  Kansas;  that  they  were  in- 
doced,  among  other  reasons,  to  buy  said 
lots,  and  make  their  homes  thereon,  by 
the  fact  that  King's  addition  to  the  city 
of  Topeka,  on  file  in  tbe  office  of  the  regis- 
ter of  deeds  of  Rhawnee  county,  Kan., 
shows  an  alley  In  tlie  rear  ol  said  lots; 
that  said  alley  has  never  been  opened, 
but,  on  the  contrary,  is  now  fenced  up  by 
one  John  Armstrong,  who  claims  to  own 
the  ground  thus  shown  and  marked  on 
said  plat  as  an  alley ;  that  these  petition- 
ers, by  the  fencing  up  of  said  alley,  are 
greatly  annoyed  and  hindered  In  the  en- 
joyment and  use  of  their  property,  said 
city  lots,  on  the  east  side  of  Fillmore 
street,  between  Eleventh  and  Twelfth 
streets,  in  said  city  of  Topeka,  Kan.,  by 
them  purchased  according  to  the  plat 
above  mentioned.  Wherefore  your  peti- 
tioners humbly  request  and  petition  your 
honorable  body  to  take,  at  the  earliest 
possible  moment,  the  necessary  steps  to 
have  the  alley  in  the  rear  of  said  lots 
atiove  mentioned  opened  up,' — which  pe- 
tition was  referred  to  a  committee  of  three 
councllmon.  That  on  Fehmary  9,  I88;i, 
the  committee  submitted  their  report,  rec- 
ommending that  H  committee  of  three 
property  owners,  not  connected  with  the 
council,  lie  appointed  to  confer  with  the 
parties  to  whom  the  property  belongs, 
and  ascertain  the  cost  to  the  city  of  open- 
ing said  streets,  without  consideration  on 
the  part  of  the  city,  and  report  at  an  early 
date.  That  such  committee  of  property 
owners  was  duly  appointed.  That  oh 
August  13, 1883,  the  special  committee  of 
property  owners  above  mentioned  sub- 
mitted their  report  in  writing  to  tbe  conn- 
ell,  which  report  was  rend,  and  ordered 
filed,  and  is  as  follows:  'To  tbe  Honora- 
ble Mayor  and  Councllmen  of  the  City  of 
Topeka:  Tbe  undersigned  appraisers, 
duly  appointed  by  your  honorable  body 
on  Jane  4. 1883,  for  the  purpose  of  assess- 
ing the  value  and  damages  of  land  to  be 
appropriated  for  the  use  of  the  city  of  To- 
peka tor  streets  and  avenues,  and  more 
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folly  described  in  ordinance  number  484, 
approved  May  22,  18S3,  a  copy  or  which  Is 
hereto  attached,  marked  "Exhibit  A,"  re- 
spectfully submit  tbeir  report:  On  the 
12th  day  of  June,  1883,  the  underslKned 
appraisers  took  and  subscribed,  respective- 
ly, the  oath  of  offlce,  which  oath  is  hereto 
attached,  and  marked  "Exhibit  B."  On 
the  13th  day  of  June,  1883,  we  served  writ- 
ten notice  as  required  by  law  to  James 
Brewer,  John  Armstrong,  F.  W.  Giles, 
and  J.  Q.  Cowee,  owners  of  the  several 
parcels  of  land  to  be  appropriated  by  said 
city,  as  aforesaid.  Said  board  of  apprais- 
ers met  on  June  25, 1883,  at  the  hour  of 
two  o'clock  p.  M.,  on  the  premises  de- 
scribed in  the  ordinance  hereinbefore  men- 
tioned, and  assessed  the  value  of  damages 
of  the  several  pieces  of  ground,  and,  after 
careful  Investigation  of  the  title  in  and 
to  the  several  piemises,  set  aside  said  first 
appraisement.  Tliereupou,  on  the  18th  of 
August,  1883,  said  board  of  appraisers 
caused  new  notice  to  be  issued  and  served 
upon  James  Brewer,  F.  W,  Giles,  John 
Armstrong,  and  J.  Q.  Cowee,  the  three 
former  persons  residing  in  the  city  of  To- 
peka,  and  J.  Q.  Cowee,  residing  at  Grand 
Haven,  Osage  county,  Kan.  On  tlie  23d 
day  of  August,  J883,  at  two  o'clock  P.  M., 
the  undersigned  appraisers  met  at  the 
place  described  io  the  ordinance  hereinbe- 
fore mentioned,  and,  upon  actual  view, 
assessed  the  value  and  damages  of  the 
several  parcels  of  land  to  be  appro- 
priated for  the  use  of  the  city  of  Topeka 
for  streets  and  avenues,  as  follows :  To 
James  Brewer,  damages  for  opening  King 
street  and  Western  avenue,  $2,400.00;  to  F. 
TV.  Giles,  damages  for  opening  Western 
avenue,  $56.00;  to  John  Armstrong, 
damages  for  opening  Western  avenue, 
9150.00;  to  J.  Q.  Cowee,  damages  for  open- 
ing Western  avenue,  $.S50.00.  The  loca- 
tion, and  also  number  of  feet  to  be  appro- 
priated off  of  the  several  pieces  of  ground, 
are  shown  up  on  the  plat  marked  "C," 
and  made  a  part  of  this  report.  We  sub- 
mit also  to  your  consideration  the  fol- 
lowing: Mr.  J.  Q.  Cowee  will  deed  to  the 
city  of  Topeka  so  much  of  bis  land  as  is 
necessary  for  the  opening  of  Western 
avenue  and  Twelfth  street  for  the  snm  of 
$650.00,  and  we  would  recommend  to  your 
honorable  body  the  purchase  at  that 
price;  it  being  in  our  judgment  necessary 
that  Twelfth  street  be  opened  to  the  pub- 
lic, and  we  deem  the  price  reasonable.  All 
of  which  is  respectfully  submitted.  J.  N. 
Stricki.er,  T.  L.  Btringham,  S.  Gijnthkk, 
Board  of  Appraisers.'  That  the  persons 
comprising  the  above  board  of  appraisers 
were  the  committee  of  three  property 
owners  before  mentioned,  and  which  re- 
port was  approved  by  the  mayor  and 
councilmen  of  defendant.  (14)  That  the 
first  formal  steps  taken  by  the  mayor  and 
councilmen  of  defendant  to  open  Twelfth 
street  to  the  east  and  to  the  west  of  the 
land  in  controversy  was  In  1883.  (15) 
That  in  the  year  1884  the  city  of  Topeka 
built  a  sidewalk  on  the  western  line  of 
Western  avenue,  over  that  part  of  the 
land  of  plaintiff  as  described  in  the  peti- 
tion, and  extending  from  the  north  line  of 
plaintiff's  property  to  the  north  side  of 
Twelfth  street,  which  was  charged  on  the 


tax-roll  of  Shawnee  county  against  theen- 
tire  tract  described  In  the  petition  of  the 
plaintiff,  and  which  plaintiff  paid.  (16) 
That  in  the  year  18S9,  and  after  the  com- 
mencement of  tills  suit,  the  city  of  Topeka 
built  a  sidewalk  on  the  north  line  of  the 
land  in  controversy,  and  which  was 
charged  on  the  tux-rolls  of  Shawnee  coun- 
ty against  the  entire  tract  of  plaintiff  de- 
scribed In  bis  petition.  (17)  That  in  April, 
1889,  the  cit.v  of  Topelca,  by  ordinance, 
authorized  the  Topeka  Rapid  Transit 
Railway  Company  to  lay  down  its  tracks 
in,  and  operate  its  line  of  street  railway 
along  and  over.  Twelfth  street,  and  that 
year.  Immediately  thereafter,  said  railway 
company  laid  down  its  tracks  in  Twelfth 
street,  and  over  the  land  in  controversy, 
and  ever  since  then  has  operated  its  line 
of  railway  along  and  over  the  same.  (18) 
That  the  plaintiR  is  a  farmer  living  upon 
his  farm  in  Osage  county,  Kan.,  twenty- 
seven  miles  from  the  city  of  Topeka; 
that  he  purchased  the  entire  tract  de- 
scribed in  the  petition  with  the  intention 
and  design  of  some  day  building  a  resi- 
dence tbereou  and  coming  to  Topeka  to 
live;  that  he  has  lived  In  Osage  county 
for  thirty-five  years,  and  during  all  of  that 
time  has  been  in  the  habit  of  coming  to 
Topeka,  sometimes  at  very  frequent  in- 
tervals, and  at  other  times  not  so  often: 
that  in  the  last  ten  years  he  has  only  vis- 
ited or  seen  the  land  described  in  the  peti- 
tion of  the  plaintiff  but  twice;  that  he 
never  had  any  actual  notice  from  the  city 
or  any  one  else  concerning  the  building  of 
the  sidewalks  which  werelaid  on  hlH  prop- 
erty hereinbefore  stated,  and  bis  first  act- 
ual knowledge  of  any  such  sidewalks  was 
when  be  discovered  the  tax  therefor,  when 
be  came  to  pay  his  taxes,  and  which 
charges  he  paid;  that  in  the  year  1883, 
after  the  cross-walks  were  built  and 
ditches  dug,  and  in  the  spring  of  1889,  he 
went  upon  the  premises,  and  for  the  first 
time,  on  bis  last  visit,  had  any  actual 
knowledge  that  the  cross-walks  hereinbe- 
fore found  had  been  laid  across  his  proper- 
ty; that  he  never  knew  or  had  actual 
knowledge  of  any  ditch  having  been  dng 
or  made  by  the  city  over  the  laud  in  ques- 
tion until  so  informed  on  this  trial;  that 
he  had  no  knowledge  of  the  platting  of  his 
lots  by  King  in  the  plat  heretofore  found, 
except  as  he  has  ascertained  on  this  trial; 
that  he  has  never  authorized  or  consented 
to  the  same;  and  that  the  plaintiff  did 
not  know  that  the  railroad  was  built,  or 
going  to  be  built,  until  he  saw  it  in  the 
spring  of  1889.  (19)  That  the  land  in  con- 
troversy is  correctly  described  in  the  peti- 
tion, and  lies  in  and  is  that  part  of  what 
may  be  termed  Twelfth  street,  commenc- 
ing at  the  east  line  of  Western  avenue, 
and  extending  westward  225  feet,  and  being 
80  feet  wide. "  "(21)  Ever  since  the  filing 
of  the  plat  of  King's  addition  to  the  city 
of  Topeka,  in  1869,  Twelfth  street,  both 
east  and  we«it  of  the  land  in  controversy, 
has  been  an  open  public  street,  eighty  feet 
wide.  (22)  That  during  the  last  ten  years 
the  plaintiff  has  been  in  the  city  of  Topeka 
at  least  Ufty  times,  and  several  times  in 
enchyear."  "(25)  Theland  in  controversy 
llns  two  blocks  south  and  five  blocks  west 
of  the  aouth-west  corner  of  the  square  on 
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wblch  the  Kansas  state  capitol  Is  butlt. 
(26)  In  1889  the  dty  of  Topeka  instituted 
proceedings  for  the  condemnation  of  cer- 
tain property,  and,  amons  others,  con- 
demned lands  claimed  by  pluintilf,  iur  the 
purpose  of  opening  Western  avenue,  and 
the  same  was  described  in  such  procei>d- 
ings  as  *  a  tract  119  feet  wide  oft  of  the 
east  side  of  his  tract  of  laud,  and  running 
south  in  Western  avenue  to  the  north  line 
of  Twelfth  street,'  and  awarded  plaintiff 
therefor  the  sum  of  f850,  which  sum  the 
plaintiff  at  the  time  accepted  and  still 
holds,  and  being  that  portion  on  the  plat 
within  red  dotted  lines." 

Upon  said  findings  of  tact,  the  court 
found  the  issues  in  favor  of  the  plaintiff 
below,  and  entered  Judgmeut  accordingly. 
Both  parties  are  satistied  with  the  facts 
as  found  by  the  court,  but  the  city  chal- 
lenges the  conclusions  of  law  arrived  at 
by  tbe  trial  court.  It  contends  that  the 
facts  as  found  by  the  court  show  that  the 
land  In  controversy  belongs  to  the  city  as 
a  part  of  Twelfth  street.  Its  Srst  cliilm  Is 
that  the  land  became  established  as  a 
part  of  Twelfth  street  by  prescription; 
and,  second,  that  It  became  and  is  a  part 
of  such  street  by  dedication. 

Under  the  findings  of  fact,  has  the  city 
obtained  title  to  the  land  In  controversy, 
as  a  part  of  Twelfth  street,  by  prescrip- 
tion? We  think  not.  Prescription  is  a 
mode  of  acquiring  title  by  long-continued 
enjoyment.  By  some  authors.  It  is  held  to 
be  based  upon  a  prior  forgotten  grant; 
by  others,  as  applied  to  streets  and  high- 
ways, a  grant  is  not  considered  the  (oun- 
dation  of  the  claim,  bnt  it  is  baRed  upon 
a  presumed  prior  record  made  according 
to  law.  Chief  Justice  8uaw  says  the  right 
by  prescription,  as  applied  to  a  street,  is 
founded  upuu  the  presumption  that  the 
way  was  "at  some  anterior  period  laid 
out  and  established  by  competent  author- 
ity." The  period  during  which  it  takes 
I  he  user  or  enjoyment  to  ripen  in  a  right 
by  prescription  varies  with  the  decisions 
of  the  different  states.  But  it  seems  to  be 
pretty  well  settled  that  the  user  must  be 
for  a  period  of  time  equal  to  that  fixed  by 
statutes  as  the  periods  of  limitations  In 
respect  of  real  actions.  3  Kent,  Comm. 
442;  Arnold  v.  Foot,  12  Wend.  330;  Hart 
V.  Vose,  19  Wend.  365:  Ford  v.  Whitlock, 
27  Vt.  265;  Pue  v.  Pue.  4  Md.  Ch.  386; 
Watkins  v.  Peck,  13  N.  H.  360;  Strickler  v. 
Todd,  10  Serg.  &  R.  63;  Sargent  v.  Bal. 
lard,  9  Pick.  261;  Curtis  v.  Keesler,  14 
Barb.  511 ;  and  Tinkham  t.  Arnold,  3  Me. 
120. 

The  user,  then,  to  create  a  title  by  pre- 
scription to  a  public  street,  ninst  be  under 
a  claim  of  right  by  the  public,  adverse  to 
the  right  of  tbe  owner,  and  contin- 
ued without  substantial  Interruption  or 
change,  for  a  period  equal  to  the  statu- 
tory limitation  in  respect  of  actions  for 
the  recovery  of  real  estate.  Elliott,  Roads 
&  8. 137.  In  Shellhouse  v.  State,  110  Ind. 
509,  11  N.  E.  Rep.  484,  the  court  says: 
"Before  a  highway  can  be  established  by 
prescription,  it  must  appear  that  the  gen- 
eral public,  under  a  claim  of  right,  and 
not  by  mere  permission  of  the  owner,  used 
some  defined  way,  without  interruption 
or   substantial  change,  for  a  period  of  20 


years  or  more."  In  Wallace  v.  Fletcher, 
30  N.  H.  484,  it  was  held  that  the  enjoy- 
ment or  user  necessary  to  create  title 
by  prescription  must  be  under  claim  of 
right,  with  the  knowledge  and  acquies- 
cence of  the  owner,  and  uninterrupted. 
In  State  v.  Tucker,  36  Iowa,  485,  It  was 
said  that,  "to  establish  a  highway  by 
prescription,  there  must  have  been  a  gen- 
eral, uninterrupted  use  of  the  same,  as 
such,  by  the  public,  under  claim  of  right, 
for  a  period  equal  to  that  tor  the  limita- 
tions of  real  actions."  The  court  in  Gra- 
ham V.  Hartnett,  10  Neb.  618,  7  N.  W.  Rep. 
280,  says:  "The  existence  of  a  legal  pub> 
lie  road  over  the  premises  of  a  private 
person  may  be  shown  by  the  user  alone, 
but,  in  such  case,  the  user  must  have  been 
with  the  knowledge  of  the  owner,  and 
continued  the  length  of  time  necessary  to 
bar  an  action  to  recover  title  to  the  land." 
In  State  v.  Mitchell,  58  Iowa,  567,  12  N. 
W,  Rep.  598,  the  court  says:  "A  highway 
cannot  be  established  by  user  alone,  al- 
though the  owner  of  the  land  had  knowl- 
edge of  such  use,  unless  the  owner  also 
had  express  notice  that  a  highway  was 
claimed,  independent  of  the  mere  use. " 
State  V.  Green,  41  Iowa,  693;  TurnplkcCo. 
V.  Piper,  77  Pa.  St.  432;  Pentland  v.  Keep, 
41  Wis.  490;  Blaiichard  v.  Moulton,  'Kt  Me. 
434;  Talbott  v.  Grace,  30  Ind.  889;  Tucker 
V.Conrad,  103  Ind.  349,2  N.  E.  Rep.  803; 
Stewart  v.  Frink,  55  Amer.  Rep.  618;  Bod- 
flah  V.  Bodflsh,  105  Mhhh.  317;  Jones  v. 
IJavis,  35  Wis.  376;  and  Herhold  v.  City  of 
Chicago,  108  III.  467. 

The  findings  in  the  case  show  that  there 
has  been  more  or  less  travel  on  the  part 
of  the  public  across  and  over  the  land  In 
controversy  since  1869,  but  there  Is  noth- 
ing in  tbe  findings  to  show  that  the  de- 
fendant had  any  knowledge  of  the  user  of 
his  land  by  the  public  for  such  period,  nor 
for  any  period  equal  to  tbe  period  of  the 
statute  of  limitations  for  real  actions  In 
this  state.  There  is  nothing  In  the  find- 
ings to  show  that  the  occupancy  by  the 
public  of  the  land,  sncb  as  it  was,  was 
adverse  to  any  right  or  use  of  such  land 
by  the  plaintiff  until  1879,  when  the  city 
graded  the  land  as  a  street,  and  put 
ditches  along  the  sides  thereof,  and  con- 
structed cross-walks  thereon.  And  the 
findings  show  that  the  owner  had  no 
knowledge  of  this  having  been  done  until 
tbe  spring  of  1889. 

The  twenty-first  finding  is  pointed  oat 
by  the  city  as  evidence  that  the  land  in 
controversy  is  a  public  street.  Said  find- 
ing reads  astollows:  "Ever  since theflling 
of  the  plat  of  King's  addition  to  the  city 
of  Topeka,  in  1869,  Twelfth  street,  both 
east  and  west  of  the  land  in  controversy, 
has  been  an  open  public  street  80  feet 
wide."  This  is  somewhat  modified  by  the 
fourteenth  finding,  which  is  as  follows: 
"That  the  first  formal  steps  taken  by  the 
mayor  and  councllmen  of  the  defendant 
city,  to  open  Twelfth  street  to  the  east 
and  to  the  west  of  the  land  in  controversy, 
was  in  1888."  If  this  finding  Is  true,  the 
city  took  no  steps  to  open  Twelfth  street 
east  and  west  of  this  land  until  1883,  and, 
of  course,  could  not  have  opened  Twelfth 
street  across  the  land  in  controversy  until 
1883.    From  all  of  these  facta,  as  found  by 
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tlie  court,  it  cannot  be  said  that  any  of 
tbe  conditions  opon  which  the  right  to  a 
street  by  prencriptlon  depends,  had  any 
existence,  except  tbe  mere  user  by  the  pub- 
lic without  any  Icnowledge  ol  tbe  owner. 
Such  user  under  the  law  cannut  ripen  into 
a  prescriptive  rifht. 

Under  the  facts  found  by  the  court,  is 
the  city  entitled  to  the  land  in  question 
by  reason  of  its  having  been  dedicated  to 
said  city?  Again  we  must  answer  in  the 
negative.  Dedication  is  a  setting  apart 
of  land  for  the  public  use.  Dedication  is 
either  statutory  or  common-law  dedica- 
tion. There  was  no  statutory  dedication 
in  this  case.  The  plat  filed  by  Zentis  King 
was  not  filed  with  either  the  knowledge 
or  consent  of  Mr.  Conee,  the  owner  of  tbe 
land,  and  he  bad  no  knowledge  of  its 
having  been  filed  until  after  tbe  cora- 
inencement  of  this  suit,  and  not  until  the 
trial  of  the  same.  The  plat  itself  notified 
the  public  that  it  was  not  Intended  to 
affect  the  land  in  dispute.  Mr.  Cowee  was 
a  non-resident  of  Topeka,  living  in  Osage 
county,  and  saw  this  land  but  twice  dur- 
ing the  10  years  last  before  suit  brought. 
Common-law  dedications  are  either  ex- 
press or  implied.  There  is  nothing  in  the 
findings  ol  the  trial  court  that  points  to- 
wards an  express  dedication  of  the  land 
by  Cowee.  On  the  other  hand,  the  facts 
found  negative  the  existence  of  aa  express 
dedication.  If.  then,  there  has  been  any 
dedication  of  the  land  to  the  public  for  a 
street,  such  dedication  is  an  Implied  one, 
or  dedication  in  pais.  Such  dedication 
rests,  if  at  all,  upon  acts  of  the  owner 
which  forbid  his  denial  of  the  existence  of 
the  street  over  the  land  in  controversy. 
As  said  by  the  supreme  court  of  the  United 
States,  "the  law  considers  it  in  the  nature 
of  an  estoppel  in  pnis."  "He  who  claims 
"gainst  the  owner  of  the  fee  an  easement 
in  lands  must  show  either  a  grant,  a  con- 
tinned  user  for  20  years,  or  facts  from 
which  an  intent  to  dedicate  the  land  can 
be  fairly  inferred."  Elliott,  Roads  &  S.  96. 
"  He  who  induces  the  public  to  believe  his 
land  a  gift,  or  knowinxly  permits  them 
to  use  or  treat  it  as  their  own,  until  they 
have  so  accustomed  themselves  and  ad- 
justed their  property  and  nccomnodated 
their  business  to  It,  tbat  tbey  cannot, 
without  detriment,  be  dispossessed,  con- 
fers that  which  he  can  no  more  resume 
without  a  wrong  than  he  can  rightfully 
seize  what  was  acquired  otherwise  than 
by  his  gift."  "In  such  cases  the  party  is 
estopped  on  grounds  of  public  policy  and 
good  faith  from  repudiating  his  own  rep- 
resentations."  Id.  98.  What  acts  of  tbe 
owner  of  the  land  in  controversy  in  this 
case  evidence  an  intention  to  dedicate  the 
land  in  question  to  the  city  for  a  street?  "We 
are  unable  todiscover  any  in  tbe  flndlngsof 
tbe  court.  These  findings  show  tbat  he 
purchased  the  land  of  which  this  land  is  a 
part  for  a  residence  lot,  upon  which  some 
day,  when  ready,  be  proposes  to  build  a 
homeforbiuiself.  That  be  has  maintained 
tbat  purpose  ail  tbe^e  years  since  he  ob- 
tained the  land  is  further  evidenced  by  tbe 
fact  tbat  b«  has  never  sold  any  portion 


of  It.  Tbn  whole  tract  is  only  324  feet  by 
225  feet.  What  facts  among  those  foand 
by  the  court  are  pointed  out  by  tbe  plain- 
tiff in  error  as  constttotlng  matter  of  es- 
toppel on  tbe  part  of  defendant,  Cowee? 
It  cannot  be  said  tbat  be  permitted  and 
encouraged  the  public  to  use  the  land  as 
and  for  a  street,  because,  under  the  find- 
ings, he  knew  nothing  of  such  user  until 
shortly  before  the  commencement  of  his 
suit  to  recover  the  possession  of  tbe 
same.  It  is  claimed,  however,  tbat  he  is 
estopped  by  the  fact  that  the  city  ap- 
poin  ted  viewers  to  condemn  a  portion  of 
his  land  to  open  up  Western  arenae,  and 
tbat  the  notice  described  the  land  to  be 
condemned  as  a  strip  off  of  the  east  side 
of  Cowee's  land,  and  down  to  Twelfth 
street ;  and  tbat  said  viewers  reported 
damages  to  Cowee  in  the  sum  of  $350, 
which  he  accepted  from  tbe  city.  The 
statement  in  the  notice  tbat  tbe  land  to 
be  condemned  ran  down  to  Twelfth  street, 
was  the  declaration  of  the  city,  and  not 
of  Cowee.  Could  Cowee  be  estopped  by 
tbe  declaration  of  tbe  city  tbat  said  con- 
demnation proceedings  would  extend 
from  some  point  to  Twelfth  street?  We 
think  not.  He  must  be  estopped  by  his 
own  acts  or  declarations,  or  by  tbe 
declarations  of  others  in  bis  presence,  and 
under  such  circumstances  as  that  his 
silence  may  be  construed  aa  an  assent 
thereto. 

Again,  it  is  said  that  be  bailt  a  livery 
stable  on  bis  land  fronting  on  Twelfth 
street.  This  barn  was  not  erected  until 
aftor  this  snit  was  begnn,  and  after  the 
defendant  bad  thereby  emphatically  de- 
clared that  he  claimed  the  land  in  dispute. 
The  findings  of  the  court  show  that  tbe 
city  has  aHsessed  the  land  in  controversy 
for  tiixatlon  each  year  since  Cowee  pur- 
chased it,  and  tbat  he  has  at  all  tiroes 
paid  tbe  taxes  thereon.  This  constitutes 
a  strong  indication  that  tlie  city  has  not 
claimed  the  land  as  a  part  of  her  streets. 
There  are  some  other  facts  found  by  the 
court,  in  tbe  shape  of  petitions  to  tbe  city 
council  fortbeestablishmentof  streets  and 
lanes  in  the  neighborhood  of  this  land, 
that  strongly  Indicate  that  the  people  liv- 
ing about  theland  did  not  consider  Twelfth 
street  open  across  this  land.  But  as  tbe 
law  requires  tbe  city  to  establish  a  dedica- 
tion of  this  land  to  tbe  public  for  a  street 
by  theowner  thereof  before  itcan  maintain 
its  claim  thereto,  and  as  we  do  not  think 
there  is  anything  in  the  findings  that  con- 
cludes the  owner,  we  will  not  go  more  in- 
to the  details  of  such  findings.  We  find  no 
reason  in  the  record  why  the  Judgment 
of  the  circuit  court  should  be  reversed, 
and  therefore  recommend  that  It  be  af- 
firmed. McCormick  v.  Mayor,  etc.,  45  Md. 
512:  Sbeilhouse  v.  State,  110  Ind.  509, 11  N. 
E.  Rep.  4»4;  Herhold  v.  City  Of  Chicago, 
108  111.  467 :  Morgan  v.  Railroad  Co.,  96  V. 
S.  716;  Tucker  v.  Conrad,  103  Ind.  349.  2  N. 
E.  Rep.  803;  and  State  T.Tucker,  36  Iowa. 
485. 

Prb  Curum.  It  Is  so  ordered;  all  the 
Justices  concurring. 
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PisBCB  et'  al.,  Cuanty  Commlaslonen,  v. 
Smith  et  al. 

iSujyreme  Court  qf  Karitas.    Uaroh  5, 1893.) 
'Oomrrr    Boabd  —  nNAUTBomixiD    Fobcbasb    of 

Bridoss— Injunction— Who  mat  Bui — Comsti- 

TUTIONAL  Law — Titles  ov  Laws. 
1.  An  action  to  restrain  the  board  of  cunnty 
commissioners  of  Barber  coanty  from  porchasin); 
certain  bridges,  nnder  chapter  61,  Sesa.  Laws 
1891,  cannot  be  maintained  by  private  persona 
baving  no  otber  interest  than  one  common  to  all 
the  resident  tax-payers  of  the  county. 

i.  Bsfore  the  board  of  ooanty  oommlssioners 
«»n  be  restrained  by  injnnotion  from  the  perform- 
ance of  an  act  tbat  is  claimed  to  be  uuautborized 
by  law,  and  injurious  to  those  seelcing  to  prevent 
its  performance,  some  step*  must  be  taken  by  the 
commissioners,  as  a  hoard,  that  are  plainly  in- 
'dicative  of  their  determination  to  do  or  perform 
the  act  complained  of.  Mere  threat*  or  declars- 
tions  of  Intention  to  do  or  perform  the  act  inquea- 
tion  are  not  sufficient  to  oonstitnte  groanda  for 
«n  Inlunction. 

8.  Chapter  81  of  the  Sasslon  Law*  of  IBOl  1* 
not  in  violation  of  either  section  16  or  17  of  arti- 
cle 2  of  the  co-istitution  of  thla  state,  or  of  *ec- 
tlon  1  of  article  II. 

(Suli  ttnu  by  Simpson,  C.) 

CummlgBlonere'  declBloo.  Error  from 
district  court,  Barb«rcoanty;  Okorgk  W. 
McKat,  JudRC. 

Action  by  R.  M.  Hmlth  and  otticra 
against  D.  L.  Pierce  and  others,  eoanty 
«oniml8BlonerR  of  Barber  county,  to  en- 
join them  truni  purchastngcertain  bridges. 
Defendants'  motion  to  dissolve  tbe  In- 
junction was  overruled,  as  was  also  their 
demurrer  to  the  petition,  aud  they  bring 
«rr«>r.    Keversed. 

Lywan  H .  Be  Geer,  R.  A.  Cameron,  and 
i4. ./.  «/offe«,  tor  plain  tiffs  In  error.  W.W. 
&  Snoddy,  (or  defendants  In  error. 

RIMP80N,  C.  B.  M.  Smith  and  18  other 
persons,  who  describe  themselves  as  tax- 
payers of  Barber  county,  commenced  an 
action  against  tbe  board  of  connty  com- 
mlssioners  of  that  county,  the  object  of 
which  was  to  perpetually  enjoin  tbe  board 
of  county  commissioners  from  parchas- 
tng  any  or  all  bridges  built  on  the  public 
highways  of  said  county  nnder  and  by  vir- 
tue of  the  terms  of  an  act  entitled  "An  act 
concerning  bridges  In  Barber  county, 
KansaH,"  published  March  11,  1891,  that 
reads  as  folluwa:  "Section  1.  Tbat  the 
county  commlBsioners  of  Barber  county, 
Kansas,  are  hereby  authorized  to  pur- 
chase, at  their  true  value,  any  or  all 
bridges  built  oo  tbe  public  highways  ol 
said  connty,  by  any  township  or  private 
person  or  persons,  and  pay  tor  the  same 
Id  county  bonds;  said  bonds  not  to  draw 
over  6  per  cent.  Interest,  and  made  pay- 
able not  under  ten  years;  or  said  bonds 
may  be  sold  at  not  less  than  par,  and  the 
proceeds  applied  for  the  payment  of  said 
bridges."  In  the  absence  of  the  district 
Judge  from  tbe  county,  a  temporary  in- 
junction was  allowed  by  the  probate 
Judge.  Issued  and  served  on  the  board. 
Afterwards  a  motion  was  made  before  the 
district  judge  to  dissolve  the  injunction, 
and  a  demurrer  to  the  petition  was  flled, 
claiming  tbat  tbe  petition  did  not  state 
(acts  BufQclent  to  constitute  a  cause  o( 
action.  The  motion  to  dissolve  the  In- 
junction and  tbe  demurrer  to  the  petition 
were  both  overruled  by  the  trial  court, 


and  these  are  the  errors  complained  of. 
Three  questions  have  been  discussed  by 
counsel  in  their  briefs  and  at  tbe  bar. 

1.  Tbe  first  of  these  Is  whether  the  plaln- 
tlBs  below  have  such  a  peculiar  Interest 
In  tbe  subject-matter  of  tbe  action,  aside 
from  tbe  general  public,  that  they  can 
maintain  such  an  action  as  this.  This 
court  has  always  held  tbat,  before  a  pri- 
vate citizen  can  be  allowed  to  maintain 
an  action  ot  this  character,  be  must  allege 
and  show  some  Interest,  personal  and 
peculiar  to  bimsell,  tbat  is  not  shared  by 
or  does  not  affect  the  general  public;  and 
It  Is  not  enough  tbat  his  damages  are 
greater  than  those  sustained  by  tbe  gen- 
eral public,  thus  differing  only  In  degree; 
but  they  must  be  different  In  kind. 
School  DIst,  V.  Nell,  86  Kan.  617.  14  Pac. 
Bep.  253,  and  authorities  cited;  MIkesell 
V.  Durkee,  84  Kan.  509,  0  Pac.  Rep.  27K; 
Hcbool-Dlst.  T.  Bhadduck,  26  Kan.  467. 
Ever  since  the  case  of  Craft  v.  Jackson  Co., 
5Kan.  51S,  this  court  has  consistently  held 
that,  If  the  lujury  Is  one  that  peculiarly 
affects  a  person,  he  has  his  right  of  action, 
but'if  it  affects  the  whole  community  alike, 
the  remedy  Is  by  proceedings  instituted 
by  some  pnblto  ofUcer.  The  only  reason 
siven  why  these  defendants  In  error  have 
a  peculiar  Interest,  different  In  kind  from 
tbe  balance  o{  the  people  of  the  county  of 
Barber,  Is  that  they  live  and  have  prop- 
erty In  townships  In  which  no  bridges 
have  been  built,  and  consequently  they 
will  be  compelled  to  pay  tuxes  to  pur* 
chase  bridges  to  be  used  und  enjoyed  by 
tbe  people  of  other  townships.  This  is 
not  snfficlent.  Under  tbe  operation  o(  tbe 
general  law  authorising  tbe  board  o( 
county  commissioners  to  build  or  pur- 
chase bridges,  the  people  ot  all  tbe  other 
townships,  except  tbe  one  in  which  the 
bridge  Is  located,  are  affected  the  same 
way.  If  this  board  o(  county  commis- 
sioners purchase  the  bridges,  as  author- 
Ixed  by  the  act  of  1891,  they  become  coun- 
ty bridges,  and  every  tax-payer  in  the 
county  pays  his  proportionate  share  of 
tbe  purchase  money  In  the  way  of  taxes. 
It  Is  alleged  that  these  defendants  In  error 
are  the  principal  tax-payers  in  their  re- 
spective townships.  To  this  we  reply  in 
the  language  of  Craft  v.  Jackson  Co.: 
"The  amount  of  taxes  he  pays  is  Immate- 
rial. A  pecuniary  interest,  however  small, 
as  mut;h  entitles  him  to  have  his  griev- 
ances heard  and  adjudicated  as  though  be 
controllHd  half  of  the  revenue  of  the  coun- 
ty." It  is  not  tbe  amount  involved,  but 
the  peculiar  personal  Interest  In  the  sub- 
ject-matter ot  the  action,  different  in  kind 
from  the  general  public,  that  determines 
bis  right  to  maintain  such  a  suit.  Both 
the  motion  to  dissolve  the  injunction  and 
the  demurrer  to  the  petition  ought  to 
have  been  sustained,  because  as  to  these 
plaintiffs  below  no  cause  of  action  Is  al- 
leged in  the  petition. 

2.  The  petition  does  not  allege  that  any 
official  action  bad  been  taken  by  the 
board  towards  purchasing  the  bridges. 
Tbe  strongest  allegations  are  that  "the 
said  defendants  have  determined  to  buy 
the  bridges;"  "that  tbe  defendants  have 
determined  to  have  an  adjourned  or  spe- 
cial  meeting  on  thp  1st  dny  of  Jnne,  1891, 
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and  at  said  meeting  purchase  all  of  eald 
brldgeH,  and  Isbup  and  deliver  bonds  lu 
puyment  thereof;"  "that  the  defendants 
are  about  to  purchase  the  bridges." 
These  are  not  sufficient.  Troy  ▼.  Com- 
missioners, !t2  Kan.  5U7,  4  Pac.  Rep.  ]009, 
and  authorities  cited;  Chaitiss  v.  City  of 
Atchison,  3d  Kan.  276,  18  Pac.  Rep.  195; 
Andrews  v.  Love,  47  Kan.  — ,  26  Pac.  Rep. 
740;  Stouter  v.  Commissioners,  47  Kan. 
— ,  27  Pac.  Rep.  1000.  All  these  cases 
bold  that,  before  an  injunction  can  issue 
against  an  officer  or  tribunal,  nome  official 
steps  towards  the  performance  of  the  act 
claimed  as  Injurious  must  be  alleged  and 
shown.  For  this  reason  the  demurrer 
and  motion  to  dissolve  the  injunction 
ought  to  have  been  sustained. 

3.  Finally,  it  is  claimed  that  the  law  of 
of  1891,  authorizing  the  board  to  pur- 
chase the  bridges,  is  unconstitutional.  It 
is  claimed  that  it  violates  section  16  of 
article  2  of  the  constitution  in  two  re- 
spects, to-wit,  it  contains  more  than  one 
subject,  and  the  subject  is  not  clearly  ex- 
pressed by  its  title.  The  title  is  compre- 
hensive enough  to  embrace  everything 
connected  with  bridges,  their  mode  and 
manner  of  constructlou,  purchase,  and 
payment;  and  it  embraces  but  one  sub- 
ject, and  that  is  "bridges."  It  is  said 
that  it  violates  section  17  of  the  same  ar- 
ticle, because  the  subject  Is  one  where  a 
general  law  could  have  been  made  to  ap- 
ply. It  is  doubtful  if  sucli  a  condition, 
with  reference  to  bridges,  exists  in  any 
other  county  In  the  state.  To  say  tha 
least,  it  is  an  unusual  condition  of  affairs, 
because  the  law  and  the  rule  is  that  coun- 
ties and  townships  build  bridges,  and  not 
private  individuals;  hence  this  is  one  of 
the  cases  in  which  the  legislature  must 
determine  whether  their  purpose  can  or 
cannot  be  accomplished  by  a  general  law. 
State  V.  Hitchcock,  1  Kan.  178.  It  is 
claimed  that  it  violates  the  spirit  of  sec- 
tion 1,  article  11,  of  the  constitution  ;  but 
as  this  act  does  not  undertake  to  provide 
for  a  rate  of  assessment  or  taxation,  but 
only  authorizes  the  purchase  of  bridges 
and  issue  of  bonds  in  payment  thereof, 
that  section  is  nut  attacked  or  threatened 
with  infringement.  We  recommend  that 
the  judgment  be  reversed,  and  the  cause 
remanded,  with  instructions  to  dissolve 
the  injunction  and  sustain  the  demurrer. 

Per  Curiam.  It  is  so  ordered ;  all  the 
justices  concurring. 


HoKTON  et  a/,  v.  Wilder  et  a/. 
(Supreme  Court  of  Kansas.    March  5,  1893.) 

COBPORATIONS— ELIOIBIUTT  OF  DiREOTOBS — ELBC- 
TIONB — NoN-RBSIDBNTS. 

1.  In  all  elections  for  directors  of  a  corpora- 
tion created  by  or  existing  under  the  laws  of 
Kansas,  at  least  three  of  those  chosen  by  the 
stockholders  most  be  citizens  and  residents  of 
the  state. 

8.  At  an  annual  meeting  of  stockholders  of 
a  Kansas  corporation  11  directors  were  to  be 
chosen.  Two  laoUons  of  the  stockbolders  were 
contending  for  the  controi  of  the  corporation. 
One  fitction  divided  Its  oiunnlative  votes  among  0 
non-resident  candidates,  and  the  other  cast  its 
cumulative  vote  for  6  non-resident  candidates, 
each  party  casting  a  few  votes  for  S  residents 


and  oitiiens  of  Kansas.  The  result  of  the  ballot 
was  that  11  non-residents  received  a  very  large 
majority  of  the  votes  cast.  The  uhairman  ol  the 
meeting  decided  and  declared  that,  as  the  law 
required  B  members  of  the  board  to  be  residents 
and  citizens  of  the  state,  the  8  citizens  of  KanMW 
V3ted  for  were  dulyeleoted  as  directors,  and  that 
of  the  other  ^ntlemen  voted  for  the  H  who  re- 
ceived the  higbest  number  of  votes  cast  were 
elected.  The  directors  so  declared  elected  duly 
qualified,  and  entered  upon  the  discharge  of 
Uieir  official  duties.  The  8  non-resident  candi- 
dates who  received  a  large  majority  of  the  votes 
cast,  but  had  not  been  declared  elected,  brought 
a  proceeding  in  quo  warranto  to  obtain  the  pos- 
session of  tbe  oinces  held  by  the  8  resident  di- 
rectors. Meld,  that  they  could  not  maintain  tho 
proceeding,  and  were  not  entitled  to  the  relief 
which  they  soaght. 

(SyUaims  by  the  Court.) 

Original  qao  warranto  proceedings  by 
D.  K.  BortoQ,  B.  B.  Parsons,  and  W.  L. 
Frost  to  contest  tbe  right  of  E.  Wilder,  J. 
F.  Scott,  and  D.  L.  Laltin  to  the  positions 
of  directors  in  a  certain  company.  De- 
murrer to  the  bill  sustained. 

Gleed  4^.  Gleed,  tor  plaintiffs.  Roasiag- 
toa.  Smith  A  Dallas,  fur  defendants. 

Johnston,  J.  This  is  a  proceeding  in 
the  nature  of  quo  H-arraoto,  brought  by 
D.  K.  Horton,  D.  E.  Parsons,  and  W.  L. 
Frost,  contesting  the  right  of  the  defend- 
ants, E.  Wilder,  J.  F.  Scott,  and  D.  L. 
Lakiu,  to  the  positions  of  directors  in  tbe 
San  Diego  Land  &  Town  Company.  In 
their  petition  tbe  plaintiffs  substantially 
allege  that  the  San  Diego  Land  &  Town 
Company  Is  a  Kansas  corporation,  under 
the  by-laws  of  which  11  directors  are  to  be 
chosen  annually  by  the  stockholders,  and 
that  the  annual  meeting  of  the  corpora- 
tion was  duly  called  and  held  In  the  city 
of  Topeka,  Kan.,  on  April  25,1891.  It  is 
alleged  that  the  meeting  was  called  to 
order  by  the  president,  and,  upon  exami- 
nation, it  was  found  that  84,966  shares  of 
stock  were  represented  out  of  a  total  capi- 
tal stock  of  89,998  shares.  At  the  opening 
of  the  meeting  the  president  made  the  fol- 
lowing statement:  "Before  proceeding  to 
a  ballot  in  accordance  with  tbe  vote,  it 
seems  to  me  proper  to  state  the  law,  as  I 
understand  it,  governiug  the  election  of 
directors  in  a  case  such  as  the  present. 
This,  as  all  matters  pertaining  to  our  cor- 
poration, is  controlled  in  tbe  first  instance 
by  tbe  laws  of  Kansas,  and  also  by  tbe 
by-law  of  tbe  corporation  adopted  in  ac- 
cordance with  the  said  statute  law.  Tbe 
by-laws  of  this  company,  clearly  within  the 
authority  and  purview  of  the  statutes  of 
the  commonwealth,  establish  the  number 
of  directors  of  the  San  Diego  Land  & 
Town  Company  at  eleven.  We  are  also 
subject  to  the  provisions  of  paragraph 
1190  of  the  General  Statutes  of  Kansas, 
1889,  which  provides  that  'every  corpora- 
tion created  by  or  existing  under  the  laws 
of  this  state  shall  have  at  least  three  of  its 
directors  citizens  and  residents  of  this 
state.'  This  provision  is  mandatory,  and 
cannot  be  contravened  or  coutroiled  by 
the  will  of  the  corporation,  whether  ex- 
pressed in  by-laws  or  otherwise.  This 
election  is  also  conducted  under  the  pro- 
visions of  section  1185  of  the  General  Stat- 
utes of  Kansas,  which  provides"  for  the- 
cumulative  method  of  voting  for  directors 
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and  trustees  of  corporations.  The  presi- 
dent proceeded:  "I  think  it  mj  duty, 
therelore,  lor  the  Inlorniatlon  of  all  8tock- 
holders,  and  In  order  that  there  may  be 
no  mlaupprehenslon  on  thla  point,  to  call 
attention  to  tliese  provlslonH  of  law  re- 
-quiring  that  at  least  three  nf  ourdlrectora 
shall  be  citizens  and  residents  of  the  state 
-of  Kansas.  And  this  should  be  kept  in 
mind  in  any  action  which  the  stockholders 
may  choose  to  take  under  section  1185, 
providing  for  accumulative  Toting.  It  is 
perhaps  unnecessary  to  say  that  if  the 
stockholders  will  specify  in  their  ballots 
the  residences  of  the  persons  for  whom 
they  cast  their  votes,  such  information 
will  be  of  assistance  to  the  offlcers  of  the 
meeting  in  the  discharge  of  their  duties." 
The  vote  was  taken  by  the  cumulative 
method,  and  from  the  proceedings  it  is 
seen  that  rhe  stockholders  were  divided 
into  two  parties,  each  seeking  to  control 
the  election  of  ofticers  and  the  manage- 
ment of  the  company.  One  party  appears 
to  have  divided  itscumulative  voteamoug 
six  directors,  and  the  other  to  have  cast 
the  cumulative  vote  of  thatinterestforfive 
directors,  each  party  casting  a  few  votes 
tor  three  residents  and  citizens  of  Kansas. 
The  following  is  the  result  of  the  lialiot: 

Benj.  KimbaU 103,850 

J.  C.  Soley 103,8.50 

B.  F.  CheDey 84,000 

Warren  Sawyer 82,9as 

F.E.  Peabody Sl.-^SS 

DwiKhtBraman 79,926 

S.  W.  Richardson 79,»a4 

H.  8.  Maffltt 79,924 

D.  K.  Horton 79,9*} 

D.E.  Parsons 79,923 

W.  L.Frost 78,498 

KWUder 18 

J.  F.  Soott 6 

D.  L.Lakln 6 

The  president  then  stated  that  the  law 
required  three  members  of  the  boanl  to  be 
residents  and  citizens  of  the  state  of  Kan- 
sas, and  as  the  only  three  Kansas  gentle- 
men voted  for  were  Messrs.  E.  Wilder,  J.  F. 
Scott,  and  O.  L>.  Lakin,  be  declared  them 
to  be  duly  elected  as  directors  of  the  cor- 
poration; and  that  of  theother  gentlemen 
voted  for  the  eight  who  received  the  highest 
number  of  votes  cast  were  Ben].  Kimball, 
J.  C.  Soley,  B.  P.  Cheney,  Warren  Sawyer, 
F.  E.  Peahody,  Dwight  Braman,  S.  W 
Richardson,  and  H.  S.  Maffltt,  and  he  de- 
clared that  they  were  duly  elected  direct- 
ors of  the  corporation.  The  stockholders 
voting  for  the  plaintiffs  protested  against 
the  declaration  of  the  election,  and  Im- 
mediately thereafter  the  directors  so  de- 
clared elected  duly  qualified  by  taking  the 
oath  of  office.  The  plaintiffs  bring  this  ac- 
tion asking  that  Wilder,  Scott,  and  Lakin 
be  adjudged  to  have  no  right  to  the  of- 
fices of  directors;  that  they  be  ousted 
therefrom;  and  that  Judgment  be  entered 
awarding  the  offlcee  to  plain  tiffs,  who  claim 
that  they  were  legally  elected  to  the  same. 

The  validity  of  the  election  of  the  8  per- 
sons who  received  the  highest  number  of 
Totee  is  not  assailed  in  this  proceeding. 
The  theory  of  the  action  is  that  not  only 
were  those  8  persons  elected,  bat  that  the 
plaintiHs  also  were  elected  at  the  same 
time,  there  being  11  directors  to  be  chosen. 
The  plaintiffs  were  eligible  to  be  elected. 


and  each  of  them  received  a  large  majority 
of  the  votes  cast,  and  almost  as  many  as 
the  8  directors  whose  election  is  not  con- 
tested. It  it  were  not  for  the  statute  re- 
quiring that  a  certain  number  of  directors 
of  every  corporation  created  aud  existing 
under  the  laws  of  the  state  shall  be  resi- 
dents and  citizens  of  the  state,  no  ques- 
tion could  arise  as  to  the  election  of  plain- 
tiffs, or  to  their  right  to  the  offices;  but  a 
Judgment  awarding  them  the  places  they 
seek,  if  given  at  all,  must  be  entered  in 
violation  of  a  positive  statutory  enact- 
ment. The  provision  referred  to  was 
enacted  in  1874,  and  the  portion  which  re- 
lotes  directly  to  this  subject  is  as  follows: 
"Every  corporation  created  by  or  exlnting 
nnder  the  laws  of  this  state  shall  have 
aud  keep  a  general  oiUce  for  the  transac- 
tion of  business,  and  shall  keep  such  office 
within  this  state,  and  shall  have  at  least 
three  of  its  directors  citizens  and  residents 
of  this  state,"  etc.  Qen.  St.  1889,  par. 
IIUO.  The  pleadings  of  the  plaiutitfs  dis- 
close that  only  11  directors  are  to  be 
chosen,  that  8  of  those  chosen  and  in- 
stalled are  neither  residents  nor  citizens  of 
Kansas;  and  that  the  plaintiffs  theni- 
selvesare  non-residents  of  the  state.  In 
the  face  of  the  statute  quoted  the  pialn- 
.tiffs  invoke  thu  action  of  this  court  to  in- 
stall them  as  directors  of  the  corporation, 
and  thus  make  up  the  entire  directorate 
of  the  corporation  of  persons  who  do  not 
reside  In  Kansas,  and  are  not  citizens  of 
the  state.  The  statute  is  positive  and 
mandatory,  and  its  requirements  cannot 
be  overlooked.  It  forms  a  part  of  the  law 
relating  to  the  qualiflcatiou  and  election 
of  directors  in  private  corporations, 
which  stockholders  must  observe,  and  the 
authorities  should  enforce.  The  legisla- 
ture has  declared  In  plain  terms  that  Kan- 
sas corporations  must  keep  their  general 
offices,  including  their  records  and  books, 
within  the  limits  of  the  state,  and  that  at 
least  three  directors  of  each  corporation 
must  be  citizens  and  residents  of  the  state 
which  created  it,  and  by  virtue  of  whose 
laws  it  exhits.  The  obvious  purpose  of  the 
statute  Is  that  the  records  and  transac- 
tions of  the  corporation  shall  be  accessible 
to  the  public  for  all  proper  purposes,  and 
that  some  of  its  principal  officers  shall  be 
within  the  jurisdiction,  and  subject  to  the 
visltorlal  authorities,  of  the  state.  The 
policy  of  the  statute  is  salutary,  and  Its 
validity  Is  not  attacked.  The  courts  and 
their  process  should  not  and  cannot  be 
used  to  aid  in  defeating  that  policy,  or  to 
violate  Its  requirements.  It  has  been 
said  that  "if,  from  a  plaintiff's  own  state- 
ment, or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  the 
state,  there  the  court  says  he  has  no  right 
to  be  assisted."  Gerlach  v.  Skinner,  34 
Kan.  89,  8  Pac.  Bep.  257.  In  Weston  v. 
Lane,  40  Kan.  479,  20  Pac.  Rep.  260,  the 
plaintiff,  who  had  received  a  majority  of 
the  votes  cast  tor  the  office  ot  clerk  of  a 
school-district,  qualified  as  the  law  re- 
quires, and  demanded  the  office,  but  the 
incumbent  refused  to  surrender  the  same 
upon  the  ground  that  the  plaintlH  was 
under  a  contract  with  the  district  to  erect 
a  school  building,  and  was  engaged  in  its 
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performance,  and  that  the  rtatutea  lorbld 
a  member  of  a  bcIiooI  board  from  entering 
Into  or  carrying  out  any  contract  with 
tbe  district  over  wblcta  the  board  has  ea- 
pervlslon  or  contrdl.  He  brought  a  pro- 
ceeding in  QUO  warranto,  and  asked  the 
court  to  aid  hini  In  obtaining  the  office. 
It  was  there  held  thut,  although  the  plain- 
tiff was  not  Ineligible  for  election,  and  al- 
though he  received  a  majority  of  tlie  votes 
cant,  a  performance  of  the  daties  of  tbe 
oHice  would  be  a  tranRgresBlon  of  the  law 
which  would  subject  him  to  removal  and 
to  punishment.  It  was  remarked  that 
"the  court  is  vested  with  some  discretion 
in  granting  this  extraordinary  remedy, 
and  It  would  exercise  its  discretion  un- 
wisely to  assist  the  plaintiff  in  violating 
the  law  as  he  proposes. "  This  authority 
applies  to  the  case  presented  by  the  plain- 
tiffs, and  the  fact  that  the  opposite  fac- 
tion of  stockholders  was  equally  at  fanit 
in  voting  fur  non-residents  does  not  aid 
the  plaintiffs,  nor  give  them  any  better 
standing  in  this  proceeding.  Neither  tbe 
resident  nor  the  non-resident  directors 
declared  to  have  been  elected  are  here  ask- 
ing affirmative  relief,  as  are  the  plaintiffs. 
Tile  right  of  the  non-resident  directors  to 
their  offices  is  not  before  us  for  considera- 
tion. The  plaintiffs,  as  has  been  stated, 
do  not  attempt  to  impeach  their  right, 
nor  do  they  usk  to  set  aside  that  election. 
If  that  question  was  before  us,  it  is  tbe 
opinion  of  the  writer  that  the  conduct  of 
tbe  election  by  both  parties  was  snch  as 
to  defeat  its  validity.  The  attention  of 
all  the  stockholders  present  was  called  to 
the  provision  of  statute  which  required 
the  election  of  at  least  three  Kansas  di- 
rectors; but  in  the  struggle  for  supremacy 
between  the  factions  this  requirement  of 
the  statute  was  practically  ignored.  As 
the  validity  of  the  election,  however,  is 
not  directly  ini'oived  In  this  proceeding, 
the  court  docs  not  decide  as  to  the  rights 
of  parties  other  than  the  plaiutitfB.  It  is 
said  that  the  advantage  of  cumnlattve 
voting  will  be  greatly  restricted  by  the 
election  of  two  classes  of  directors,  resi- 
dent and  non-resident.  Cumulative  voting 
is  authorized  bv  statute,  and  this  provis- 
ion, as  well  as  that  requiring  a  portion  of 
the  directors  to  be  citizens  and  residents, 
must  be  construed  together,  and  effect 
given  to  both.  There  will  be  no  difficulty 
except  where  non-resident  directors  are  to 
be  chosen;  but  where  both  resident  and 
non-rpsident  directors  are  to  be  voted  for, 
that  method  of  cumulative  voting  mustbe 
employed  by  which  at  least  three  residents 
and  citizens  shall  be  elected.  We  think 
the  plaintiffs  are  not  entitled  to  the  relief 
which  they  ask,  and  therefore  the  demur- 
rer interposed  to  their  petition  will  be 
sustained.    All  the  justices  concurring. 


State  v.  Nolan. 

{Supreme  Court  of  Kansas.     March  5, 1893.1 

Ausox — Opisiov  Evidence— IJI8TBUCTI0S8— Pus- 

I8HMBNT— COSSTITUTIOSAI.  LaW. 

1.  It  la  incompetent  for  a  witness  to  testify, 
npoD  a  criminal  trial  against  a  defendant  cbarged 
with  arwn,  tbat  "be  thought  the  house  was  set 
on  flire  by  some  one ; "  but  where  all  the  evidence 
Introduced  tended  to  prove  the  buming  of  the 


house  was  not  aocidental,  or  the  resnlt  of  care- 
lessness, such  opinion  or  tielief  so  testifie<l  to  1» 
not  sufficiently  material  or  prejudicial  to  require 
a  revei-sul  of  the  conviction. 

2.  The  defendant  was  charged  with  arson  in 
the  first  degree,  under  section  49  of  the  act  re- 
lating to  crimes  and  punishments.  All  of  the 
evidence  admitted  upon  the  trial  tended  to  show 
that  tbe  dwelling-house  burned  in  the  night- 
time, and  bad,  at  the  time  it  was  set  on  fire  and 
burned,  a  human  being  therein,  who  was  burned 
up  with  tbe  house.  Held,  that  it  was  not  error 
for  the  court,  in  its  instructions  to  the  jury,  to 
refer  to  arson  in  the  first  degree  only. 

8.  Under  tbe  various  statutes  of  the  state 
relating  to  crimes  and  punishments,  criminal 
procedure,  tbe  penitentiary  and  Jails,  taken  and 
construed  together,  the  legislature,  in  tbe  revis- 
ion of  tbe  statutes  in  1868,  intended  thereby  to 
provide  for  tbe  punishment  of  a  person  guiliy  of 
arson  in  the  first  degree  by  confinement  to  bard 
labor  in  the  penitentiary  of  the  state. 

4.  Where  a  person  is  convicted  of  arson  in 
tbe  first  degree  ne  may  be  aentenoed,  under  the 
statutes  of  this  state,  by  confinement  and  hard 
labor  in  tbe  penltentiarr  of  tbe  state  for  not  leas 
than  10  nor  more  than  21  years,  and  such  a  sen- 
tence is  not  in  violation  of  the  constitution  or 
laws  of  the  United  States. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Atchison 
county;  Robbrt  M.  Eaton,  Jndge. 

Prosecution  againHt  George  Nolan  for 
arson.  From  a  jndgmen  .  on  conviction 
defendant  appeals.    Attirmed. 

P.  Ji.  Wafcgener,  for  appellant.  J.  N. 
Ives,  Atty.  Geo.,  and  T.  Si.  Pierce,  for  the 
State. 

HoRTON,  C.  J.  On  the  night  of  Sunday, 
the  7th  day  of  December,  1K!)0,  the  dwell- 
ing-house, of  Edward  Farris,  a  colored 
man.  in  Walnut  township,  in  Atchison 
county,  in  this  state,  was  burned.  The 
size  of  tbe  house  was  12  by  16.  It 
was  built  of'  box  lumber.  The  floor  was 
pine.  The  ceiling  was  plastered.  The 
house  had  one  room  only,  with  two  win- 
dows. The  east  window  was  located 
near  the  center  of  the  east  end,  and  the 
west  window  was  near  the  south-west 
corner.  Tbe  door  of  the  house  was  on  the 
sunth  side,  nine  feet  from  the  edge  of  tbe 
diiur  tu  the  corner.  The  roof  ran  up  to 
an  angle  of  a  flve-foot  pitch.  At  tbe  time 
the  tire  commenced  there  werein  the  house 
two  children  of  Edward  Farris.^AIaud, 
two  years  of  age;  and  Ethel,  four  months 
of  age.  There  was  a  stove  in  the  bouse 
at  the  west  end,  two  feet  from  the  wall. 
There  was  a  stove-pipe  running  from  tbe 
stove  up  through  a  hole  in  the  ceiling  of 
the  house.  Tbe  pipe  was  a  six-inch  one. 
There  was  a  place  two  feet  square  for 
the  pipe  to  run  through  the  ceiling;  and 
at  the  top  of  the  roof  the  square  was  ten 
Inches.  The  pipe  at  the  roof  had  sheet- 
iron  around  it,  and  this  was  nailed  to  the 
roof.  A  little  after  6  o'clock  p.  m.  on  the 
7th  of  December,  1890,  Edward  Farris. 
with  his  wife  and  a  friend,  left  bis  bouse, 
and  went  down  to  Mr.  Potter's,  a  neigh- 
bor, who  lived  a  quarter  of  a  mile  away. 
He  left  hU  little  children  in  the  house  at 
the  time;  Maud  being  on  the  bed  in  the 
north-east  corner  of  tbe  huuse,  and  Ethel, 
the  baby,  in  a  cradle  or  box,  (it  bad  been 
a  trunk,  bat  It  was  used  to  lay  the  baby 
in,  and  was  12  inches  high.)  When  Farris 
left  the  bouse,  the  cradle  was  against  tbe 
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•onth  wall,  and  tbere  was  a  little  tire  only 
Id  the  stove.  Farrla  teetlficw:  "Too 
could  not  tell  there  was  any  fire  In  the 
stove,  nnleasyon  raked  among thfianbes." 
Alter  Farris  Imd  been  down  to  Potter's 
about  30  minutes,  be  saw  a  light  in  the  di- 
rection of  hlH  house.  He  started  fur  his 
house  as  fast  as  he  could,  and  found  it 
"burning  very  lively."  He  tried  to  get  in 
at  the  door,  but  be  could  not  on  account 
of  the  Are.  The  wind  was  in  the  nortb- 
weat,  blowing  around  the  south  Bide  uf 
the  house.  He  then  went  to  the  east 
window,  and,  after  knocking  the  window 
in,  got  inside,  and  tried  to  get  the  little 
bahy,  but  could  not,  because  the  south- 
west comer  of  the  house  fell  on  the  child, 
which  was  burned  up.  He  succeeded  in 
getting  his  other  child,  Maud,  out  of  tbe 
bed.  When  Farris  first  reached  tbe  house 
tbe  flames  were  going  up  about  tbe  eaves, 
and  the  west  end  of  tbe  bouse  was  on 
fire,  and  it  was  also  burning  around  tbe 
iloor  on  the  south  side.  He  did  not  see 
any  fire  on  the  roof  when  he  first  got  to 
tbe  bouse,  nor  any  fire  around  the  stove 
or  stove-pipe.  For  light  Farris  used  a 
lamp  and  coal-oil,  bat  on  the  night  of  the 
fire  he  did  not  light  the  lamp,  and  no  light 
was  burning  in  the  bouse  when  he  left  it. 
George  Nolan,  also  a  colored  man,  lived 
about  three  quarters  of  a  mile  from  Ed- 
ward Farris'.  About  a  month  before  the 
honse  was  burned  there  had  been  a  quar- 
rel between  Farris  and  Nolan.  Nolan  was 
chnrged  with  arson  In  tbe  first  degree  for 
setting  fire  to  and  burning  the  bouse.  He 
was  convIcted''of  arson,  as  charged, "and 
was  sentenced  to  the  penitentiary  of  tbe 
state  at  hard  labor  for  u  period  of  10 years. 
He  appeals  to  this  court. 

Pearson  Potter,  a  witness,  examined  on 
behalf  of  tbe  state,  testified  as  follows: 
"  When  you  got  to  the  house,  did  yon  no- 
tice bow  the  fire  had  started?  Answer. 
Yes,  sir.  Question.  Did  It  appear  to  have 
been  started  accidentally,  or  was  it  set 
on  flre?  A.  Well,  I  think  it  was  SPt  on 
fire  by  some  one."  Of  course,  tbe  opinion 
or  belief  of  this  witness  about  tbe  house 
having  been  set  on  fire  should  not  have 
been  received  by  the  court,  and,  upon  tbe 
request  of  the  defendant.  It  should  have 
been  taken  away  from  tbe  Jury.  Such  ev- 
idence is  wholly  incompetent.  Tefft  v. 
Wilcox,  6  Kan.  46;  Monroe  v.  Lattin,  25 
Kan.  351;  Kallroad  Co.  v.Peavey,  29  Kan. 
170.  Bnt  In  this  case,  in  view  of  all  the 
evidence  presented,  we  cannot  say  that  It 
was  Bufilclently  material  to  be  prejudicial. 
It  credit  Is  given  to  the  evidence  Intro- 
daeed  upon  the  trial  on  the  part  of  the 
prosecution,  it  is  clearly  apparent  that  the 
flre  was  not  accidental,  or  tbe  result  of 
carelessness.  It  did  not  come  from  tbe 
atove  or  stove-pipe,  and  tbere  was  no  light 
In  tbe  bouse  to  cause  a  fire.  When  Farris 
returned  to  the  bouse  It  was  on  fire. 
The  oldest  child  was  still  on  the  bed,  and 
therefore  there  Is  no  probability  that  that 
child,  by  matches  or  otherwise,  bad  any- 
thing to  do  with  setting  tbe  bouse  on  flre. 
Nu  such  claim  Is  made.  "On  an  appeal, 
the  court  must  give  judgment  without  re- 
gard to  technical  errors  or  defects  or  to 
exceptions  which  do  not  affect  the  sub- 
stantial rights  of  tbe  parties."    Section 


293,  Crim.  Code;  State  v.  Winner,  17  Kan. 
298;  State  v.  Showers,  34  Kan.  269.  8  Pac 
Rep.  474. 

It  is  contended  that  tbe  instructions  of 
the  conrt  and  the  form  of  tbe  verdict 
were  erroneous,  because,  it  Is  urged,  tbe 
defendant  might  have  been  found  guilty 
of  arson  in  the  second  degree  under  sec- 
tion 51  of  Crimes  and  Punishments, or  sec- 
tion 54  of  that  act;  or  of  arson  in  the 
third  degree,  under  section  58  of  tbe  act. 
We  think  otherwise.  Arson  In  the  night- 
time, under  section  49  of  Crimes  and  Pun- 
ishments, does  not  Include  aruon  in  the 
day-time,  as  defined  in  sertions  51,  .54,  or 
58.  State  t.  Bebee,  17  Kan.  4U2.  Again, 
in  this  case.  It  Is  clearly  established  that 
tbe  bouse  burned  in  the  night-time,  and 
that  there  was  in  it  at  tbe  time  of  tbe  flre 
two  children,  one  of  whom— the  baby — 
burned  up.  If  the  defendant  was  guilty  of 
setting  fire  to  or  burning  the  house  of 
Edward  Farris,  as  alleged  In  the  informa- 
tion, be  was  clearly  guilty  of  arson  In  tbe 
first  degree;  not  of  arson  In  the  second 
or  any  other  degree.  State  v.  Rhea,  ^ 
Kan.  576:  State  v.  Hendricks.  32  Kan.  559, 
4  Pac.  Rep.  1050;  State  v.  Mize,  3(>  Kan. 
1S7, 13  Pac.  Itep.  1.  It  is  next  contended 
that  the  conrt  committed  several  errors  In 
permitting  tbe  state  to  Indorse  the  names 
of  wltnt-sacs  upon  tbe  Information  at  tbe 
trial,  and  also  In  giving  and  refusing  other 
instructions.  We  have  examined  these 
alleged  errors  with  great  care,  and  do 
not  perceive  any  error  therein,  or  any- 
thing to  justify  comment  thereon. 

In  addition  to  the  facts  already  stated, 
it  appears  from  tbe  evidence  before  the 
]ury  that  Nolan  told  Ed.,  (meaning  Ed- 
ward Farris,)  "If  be  didn't  mind,  hie 
house  would  be  burnt  down  first;"  and 
also  that  on  the  evening  of  the  fire  Nolan 
borrowed  coal-oil  from  Joseph  Lyle,  stat- 
ing that  be  was  golnir  to  "burn  Ed.'s 
bouse,  or  kill  blm;"  and  Immediately 
after  the  fire  Nolan  pretended  Ignorance 
of  the  entire  occurrence  to  three  different 
persons,  while  in  fact  he  was  the  first  per- 
son to  Hickman's, a  near  neighbor  of  Far- 
ris, stating  that  Ed.'s  house  was  on  fire." 
Home  of  this  evidence  appears  to  us  unrea- 
sonable and  hardly  credible,  but  the  jury 
bad  the  witnesses  before  them.  They 
were  the  triors  of  all  the  questions  of  fact, 
and  their  verdict  has  received  tbe  approv- 
al of  the  trial  court.  We,  as  judges  of 
tbe  appellate  court,  cannot  say  that  the 
witnesses  for  tbe  state  committed  pei-jury, 
or  brush  their  evidence  away  as  worth- 
less,—as  wholly  incredible.  ""Testimony 
on  paper  Is  not  like  testimony  from 
tbe  lips;  and  when  twelve  jurymen  who 
hear  the  living  voice,  and  xee  tlie  man 
who  utters  it.  believe  some  and  disbelieve 
others,  and  the  judge,  who  has  the  same 
opportunities  of  judgment,  declares  that 
bethinks  that  the.v  ought  to  have  so  be- 
lieved and  dl.sbelleved.  It  seemw  very  like 
trifilug  with  the  sacredness  of  jury  trials 
for  us,  who  know  nothing  but  the  written 
Btorv  of  what  was  said  and  dune,  and 
that  story  too  often  imperfect  and  Incom- 
plete, to  decide  that  ail  this  Is  wrong,  and 
that  jury  and  judge  ought  to  have  be- 
lieved and  found  the  other  way."  Rail- 
way Co.  T.  Kunkel,  17  Kan.  145. 
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Tbe  further  contention  Is  that  the  sen- 
tence of  the  defendant  to  confinement  and 
bard  labor  In  tbe  penitentiary  of  the  state 
is  in  violation  of  tbe  constitntion  of  tbe 
United  States,  and  not  authorized  hy  any 
statute  of  this  state.  Tbe  argument  in 
sappurt  of  this  Is  tbnt  a  public  offeasp, 
within  the  nieanine  of  any  statute  of  the 
state,  is  any  act  or  omission  for  which 
the  laws  of  the  state  prescribe  a  punisb- 
meut;  tbat  pabtic  offenses  are  divided 
into  felonies  and  misdRmeanors ;  tbat  a 
felony  is  an  offense  punishable  by  death, 
or  confinement  and  hard  labor  in  tbe  pen- 
itentiary ;  tbat  all  other  public  offenses 
are  misdemeanors;  tbat  offenses  com- 
mitted against  the  laws  of  the  state  are 
punished  in  the  county  in  which  the  of- 
fense is  committed,  except  as  may  be  oth- 
erwise provided  bylaw;  and  that  every 
person  who  is  convicted  of  any  degree  of 
arson  is  to  be  punished  as  follows:  "In  the 
first  degree,  by  confinement  and  hard  la- 
bor not  less  than  ten  years,  nor  more  than 
twenty-one  years, "etc.  Sections  3,  4,5, 
and  20,  Grim.  Proc. ;  section  60  of  Crimes 
and  Punishments.  Therefore,  it  is  con- 
cluded that,  as  there  is  no  express  provis- 
ion of  tbe  statute  providing  a  person  con- 
victed of  arson  in  the  first  or  any  other 
degree  shall  be  punished  by  confinement 
and  bard  labor  in  the  penitentiary,  the 
crime  of  arson  is  not  a  felony  under  tbe 
statute,  but  a  misdemeanor  only,  if  any- 
thing, and  punishable.  If  at  all,  in  tbe 
county  in  which  the  offense  is  committed. 
Tbe  argument  of  counsel  for  the  defendant 
against  any  confinement  in  the  peniten- 
tiary for  the  crime  of  arson,  very  forcibly 
presented, Is  plausible,  and  upon  first  pres- 
entation seems  of  considerable  force.  But 
a  consideration  of  other  statutes  fa  par/ 
materia  shows  that  the  construction  con- 
tended for  would  not  only  be  unfortunate 
to  the  state,  in  opening  tbe  doors  of  the 
penitentiary  to  hundreds  of  convicts  con- 
fined therein,  but  cannot  be  sustained. 
Thereare  only  two  places  of  imprisonment 
provided  by  law,— the  penitentiary,  (sec- 
tion 2,  art.  7,  Const. ;  paragraphs  3584,  6456, 
Gen.  St.  1K89,)  and  the  county  jail,  (para- 
graph 3534,  c.  53,  p.  1031,  Gen.  St.  1SS9.) 
Section  60,  Crimes  and  Punishments  Act, 
reads:  "Every  person  who  shall  be  con- 
victed of  any  degree  of  arson  shall  be  pun- 
ished by  confinement  to  hard  labor  as  fol- 
lows: First.  In  the  first  degree,  by  con- 
finement and  hard  labor  not  less  than  ten 
years  nor  more  than  twenty-one  years. 
Second,  In  the  second  degree,  by  confine- 
ment and  hard  labor  not  less  than  seven 
nor  exceeding  ten  years.  Third.  In  the 
third  degree,  by  confinement  and  hard 
labor  not  less  than  five  nor  more  than 
seven  years.  Foartli.  In  tbe  fourth  de- 
gree, by  confinement  and  hard  labor  not 
more  than  four  years,  or  by  imprisonment 
in  the  county  Jail  not  less  than  six 
months."  The  obvious  meaning  of  this 
section  is,  when  its  provisions  are  con- 
strued together,  that  by  use  of  the  words, 
"by  confinement  and  hard  labor"  for  a 
term  of  years,  the  legislature  plainly  In- 
tended that  the  imprisonment  therefor 
should  not  be  in  the  county  lull.  Impris- 
onment in  the  county  jail  cannot  be  con- 
strued in  tlie  fourth  subdivision  to  mean 


the  same  "as confinement  and  bard  labor"^ 
in  the  first  clause  of  this  subdivision. 
"Confinement  and  hard  labor  not  more 
than  tour  years"  is  used  disjunctively 
with  the  clause,  "imprisonment  In  tbe 
county  jail  not  less  than  six  months." 
See,  also,  sections  426-435  of  tbe  Crimes 
and  Punishments  Act.  Section  434  of  this 
act  reads:  "A  sentence  of  confinement 
and  hard  labor  for  a  term  less  than  life 
suspends  all  civil  rights  of  tlie  person  su 
sentenced  daring  the  term  thereof,  and 
forfeits  all  public  offices  and  trusts,  au- 
thority and  power;  and  a  person  sen- 
tenced to  such  confinement  for  life  shall 
thereafter  be  deemed  civilly  dead.  It  is 
not  credible  that  tbe  legislature  of  1868, 
or  any  legislature  since  that  date,  in- 
tended that  imprisonment  in  a  county  jail, 
with  labor  or  without,  suspends  all  tbe 
civil  rights,  and  forfeits  ail  tbe  public 
otflces,  trusts,  and  authority,  of  a  person 
restrained  therein.  Again,  tbe  General 
Statutes  of  Kansas  were  revised  in  1868. 
The  statutes  establishing  the  Code  of 
Criminal  Procedure  and  relatinsr  to  crimes 
and  punishments  took  effect  October  31, 
1868.  At  that  time  there  was  a  statute  in 
force  concerning  the  state  penitentiary. 
This  took  effect  March  17,1868.  Chapter?;, 
p.  607,  Gen.  St.  1868.  This  statute  expressly 
provided  that  every  ahle-liodied  convict 
of  the  penitentiary  aliould  be  assigned  to 
and  kept  at  some  employment  suitable  to 
his  strength  for  at  least  eight  hours  per 
day,  and  It  was  made  the  duty  of  tbe 
warden  to  use  every  proper  means  to  fur- 
nish employment  to  the  prisoners  in  the 
penitentiary  most  beneficial  to  the  pub- 
lic, and  beat  suited  to  their  several  capaci- 
ties. Provision  was  also  made  in  tbe 
statute  lor  carrying  on  manufacturing  and 
mechanical  business  in  the  penitentiary 
by  convicts.  At  the  time  the  statute 
defining  felonies  and  misdemeanors,  and 
providing  for  the  punishment  of  aison, 
went  Into  force,  the  act  concerning  county 
jails  also  took  effect ;  but  this  act  made 
no  provision  tor  the  keeping  of  prisoners 
in  any  county  jail  at  hard  labor  or  other 
work.  Therefore,  on  the  31pt  day  of  Oc- 
tober, 1868,  when  the  statutes  relating  to 
crimes  and  punishments,  and  providing 
for  the  punishment  of  arson  in  tbe  first 
degree  at  confinement  and  hard  labor, 
took  effect,  the  only  place  provided  by 
statute  for  tbe  confinement  of  prisoners 
at  hard  labor  was  in  tbe  penitentiary  of 
tbe  state;  not  in  the  county  jail, or  at  any 
other  place.  When  the  legislature  ex- 
pressly provided  that  arson  In  the  first  de- 
gree should  be  punishable  by  confinement 
and  hard  labor  not  less  than  10  years  nor 
more  than  21,  we  must  assume  tbe  legis- 
lature intended  that  the  legislature  in- 
tended that  the  confinement  and  hard 
labor  would  be  at  the  place  where  the  leg- 
islature had  provided  hard  labor  or  like 
employment  must  be  exacted  of  convicts. 
The  only  place  In  this  state  where  prison- 
ers were  then  confined  at  hard  labor  was 
in  the  penitentiary;  and,  if  the  statutes 
referred  to  by  counsel  for  the  defendant 
be  read  and  construed,  as  the}'  should  be, 
with  other  statutes,  and  with  those  re- 
lating to  the  penitentiary  and  jails,  it  in- 
evitably follows  that  the  legislature  in- 


Digitized  by 


Google 


Kan.) 


STATE  «.  FLACK. 


571 


tended  tbe  offense  of  araoa  In  the  flrat  de- 
fl;ree  uhoald  be  panluhable  by  confinement 
and  bard  labor  in  tbe  penitentiary;  other- 
wise tbe  provlaion  in  regard  to  tbe  pun- 
tsbment  of  arson  in  tbe  first  degree  baa  no 
force,  and  is  meaningless.  This  construc- 
tion baa  been  recognised  by  all  o{  tbe  dia- 
trict  courts  of  the  state,  and  also  by  thia 
coart.  ever  since  tbe  adoption  of  tbe  stat- 
ute of  1868, — over  23  years. 

Wbile  we  fully  recognize  tbe  rule  to  be 
"that  tbe  penal  and  criminal  statutes  are 
to  be  strictly  constmed  in  those  particu- 
lars which  are  against  pernons  charged 
with  their  violation,  bat  liberally  con- 
strued in  those  particulars  which  are  in 
their  favor,"  yet  we  are  not,  tor  tbe  pnt^ 
pose  of  liberating  convicts  and  releasing 
parties  gnllty  of  crime,  to  unneceasarily 
strain  any  statute  by  construction  so  as 
to  give  it  no  force  or  meaning.  Id  1863 
John  Millar  was  convicted  in  Leaven- 
worth county  for  the  otfenHe  of  assault 
with  Intent  to  kill.  He  was  "sentenced  to 
two  years  at  hard  labor  in  the  peniten- 
tiary of  the  state."  At  that  time  the 
statute,  while  defining  a  felony  to  be  any 
offense  for  which  tbe  offender  was  liable 
to  be  punished  by  confinement  and  hard 
labor,  provided  that  any  one  guilty  of  as- 
sault with  intent  to  kill  might  be  pun- 
ished by  confinement  and  hard  labor  for 
a  term  not  exceeding  10  years,  but  did  not 
state  that  tbe  confinement  was  to  be  in 
the  penitentiary.  It  was  urged  by  Millar, 
upon  his  appeal  to  this  court,  that  there 
was  no  statute  of  the  state  authorizing 
bis  pnoishment  "by  confinement  In  tbe 
penitentiary."  But  in  tbe  case  this  court 
decided  that  "the  term  'penitentiary' is 
an  English  word  in  common  nse,  signify- 
ing a  prison  or  place  of  punishment,  and 
means  the  place  of  punishment  in  which 
convicts  sentenced  to  confinement  and 
hard  labor  are  confined  by  tbe  authority 
of  tbe  law."  Miller  v.  State,  2  Kan.  174. 
Our  conclusion  therefore  is  that,  under 
the  various  statutes  of  the  state,  taken 
and  construed  together,  the  sentence  of 
the  defendant  to  confinement  and  hard 
labor  in  the  penitentiary  of  the  state  la 
fully  authoriied  by  the  laws  of  Kansas, 
and  therefore  not  in  violation  of  the  con- 
stitution or  the  laws  of  the  United  States. 
The  Judgment  of  tbe  district  court  will  be 
affirmed.    All  tbe  Justices  concurring. 


<48  Kan.  146) 


State  t.  Flack. 


(Aipreme  Court  of  KanvM.    Haroh  B,  1893.) 

IliBCBST— limiCTWSNT— COHPBTSNCT  OV  JUBOBS— 

Hiiicoin>DOT. 

1.  A  criminal  information,  cbarging  tbe  de- 
fendant witb  committing  the  oSenu  of  larceuy, 
la  not  insolBoient  be:^aaBe  it  doea  not  give  the 
fall  diristian  name  of  the  alleged  owner  of  tbe 
stolen  property,  but  alle^^os  that  It  belonged  to 
"W.  A.  Tomlinson;"  nor  la  there  any  variance 
between  the  proof  and  tbe  allegations  where  the 
evidence  on  the  trial  shows  that  the  Arat  name 
of  W.  A.  Tomlinson  is  "William. " 

%.  Where  it  is  shown  by  the  answers  of  Jurors 
npon  their  «o(r  dire  that  they  belong  to  a  so- 
ciety for  the  prevention  of  larceny,  and  to  reclaim 
stolen  property,  and  to  bring  offenders  to  Justice, 
bnt  there  is  nothing  in  the  rules  of  tbe  associa- 
tion or  elsewhere  that  would  require  them  to 
prosecute    or   convict  as    innocent   peraon,   or 


would  anthorlaa  a  ceavfotlaa  avon  leas  or  weaker 
evidence  than  Is  reoairea  in  other  cases,  and 
nothing  that  would  affect  their  duties  as  ]urors, 
held,  that  the  trial  court  aid  not  err  in  overrul- 
ing the  defendant's  ohallenges  on  tbe  ground  of 
such  membership. 

8.  Wbere  some  of  the  members  of  the  Jury, 
during  their  deliberations  npon  their  verdict,  ai« 
taicen  by  the  bailiff,  under  the  orders  of  the  court, 
from  the  jury-room  to  the  water-closet  and  re- 
turned, and  nothing  of  a  prejudicial  character  oc- 
curs during  such  separation,  'MIA,  that  tbe  trial 
court  did  not  err  in  refusing  to  set  aside  tbe  ver- 
dict and  to  grant  a  new  trial  because  of  such 
separatien. 
(SvUabiM  by  the  Court) 

Appeal  from  district  court,  Miami  coun- 
ty;  John  T.  Burris,  Judge. 

Prosecution  against  George  Flack  for 
larceny.  Verdict  of  guilty,  and  judgment 
thereon.    Defendant  appeals.    Afiirmed. 

Carroll  A  Shaldon,  for  appellant.  J.N. 
Ivps,  Atty.  Qen.,  and  W.  U.  Browa»,tot 
tbe  State. 

Vai.bntinb,  J.  This  was  a  criminal 
prosecution  npon  an  information  filed  in 
the  district  court  of  Miami  county  on 
July  28,  1891,  charging  the  defendant, 
George  Flack,  with  the  larceny  of  an  iron 
eray  gelding,  and  a  saddle  and  bridle,  the 
property  of  W.  A.  Tomlinson.  A  trial  wae 
had  before  the  court  and  a  Jury,  and  the 
defendant  was  found  guilty,  and  sen- 
tenced to  imprisonment  in  the  peniten- 
tiary for  the  term  of  four  years;  and  from 
this  sentence  be  now  appealn  to  this  court. 

Tbe  first  objection  urged  against  tbe 
proceedings  in  tbe  court  below  is  that  the 
information  upon  which  tbe  defendant 
was  tried  IsiuBufflclent,  tor.thereason  that 
It  does  not  give  tbe  full  Christian  name  of 
the  alleged  owner  of  the  stolen  property: 
and  it  is  also  claimed  that  npon  tbe  trial 
there  was  a  variance  between  the  allega- 
tions and  the  proof  in  this:  that  tbe  in- 
formation alleged  that  tbe  stolen  proper- 
ty belonged  to  W.  A.  Tomlinson,  while  in 
fact  and  according  to  the  evidence  Intro- 
daced  on  the  trial  it  belonged  to  William 
A.  Tomlinson.  W.  A.  Tomlinson  and 
William  A.  Tomlinson,  however,  was  one 
and  the  same  person,  and  there  was  no 
other  W.  A.  Tomlinson  in  that  county, 
BO  far  as  is  shown.  These  objections  are 
untenable.  Ferguson  v.  Smith,  10  Kan. 
.S»6.  401.402;  State  v.  Rook,  42  Kan.  419, 
22  Pac.  Rep.  626.  It  is  selrlom,  at  the  preti- 
ent  time,  that  tbe  full  Christian  name  of 
any  man  is  used.  The  iniorraation  In  thlu 
case  was  signed  and  filed  by  "W.  U. 
Browne,"  county  attorney.  It  was  veri- 
fied by  blm  in  the  same  manner.  It  was 
sworn  to  before  "A.  P.  Williams,"  clerk  of 
the  district  court;  and  tbe  defendant's 
transcript  brought  to  this  court  is  certi- 
fied to  by  "A.  P.  Williams, "clerk  of  the 
district  court;  and  there  is  nothing  in  the 
record  to  show  what  the  full  Christian 
name  of  either  the  county  attorney  or  the 
clerk  of  tbe  district  court  is.  Besides,  tbe 
sheriff  who  had  the  defendant  in  charge 
waB''R.  E.  Matthews,"  and  the  defend- 
ant's counsel  were  Mr.  "Carroll"  and  "W. 
H.  Sheldon"  and  "E.  J.  Sheldon;"  and 
nine  of  the  Jnrors  that  tried  tbe  case  were 
"A.  J.  Ticknor,  J.  D.  Lindsay.  N.  B. 
Strainer,  J.  L.  Moore,  J.  W.  Wbitaker, 
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W.  A.  Wngna,  B.  P.  Cook,  J.  Q.  W.  Yeater, 
and  W.  H.  Underbill, "  and  thera  la  noth- 
ing in  the  record  to  indicate  wiiat  ttte  full 
Ohrlatian  namea  ot  any  ot  tbeae  peraons 
were. 

Tiie  defendant  claims  that  the  court  be- 
low erred  in  oyerrulluK  hie  challenges  to 
certain  Jurora  for  cause.  A.  J.  Tlcknor, 
belonged  to  a  society  which  he  aaya  is 
called  "The  Uaage  Township  Anti-Thief 
Society,"  and  J.  L.  Moore  belonged  to  a 
Roclety  which  be  says  is  called  "The  Anti- 
Thief  Horse  Apsoclatlon."  Neither  of 
them  had  ever  taken  any  oath  In  connec- 
tion with  such  association.  This  associa- 
tion seems  to  be  a  matter  of  local  concern. 
These  two  jurors  seem  to  have  been  com- 
petent In  every  respect  except  that  they 
belonged  to  this  association.  It  does 
not  appear  that  they  could  not  try  the 
case  impartially.  On  the  contrary,  it 
would  seem  from  their  answers  to  nnes- 
tlons  upon  their  voir  dire  that  they  could 
try  the  defendant,  or  any  person  charged 
with  larceny,  as  impartially  as  though  be 
were  charged  with  any  other  offense. 
There  were  still  others  who  had  been  sum- 
moned as  jurors,  and  who  were  first  chal- 
lenged for  cause  by  the  defendant  and 
then  peremptorily,  and  who  did  not  serve 
asjnrors,  who  belonged  to  an  ussoclatlon 
called  "The  Protective  Association."  Thla 
association  seems  to  be  a  more  general 
organisation,  and  it  would  aeeui  that  the 
duties  of  its  members  are  to  protect  prop- 
erty from  larceny,  and  to  reclaim  it  if 
stolen,  and  to  bring  the  offeuders  to  jus- 
tice; but  there  is  nothing  In  the  rules  of 
The  association  or  elsewhere,  so  far  as  is 
shown,  that  requires  any  member  to  prosk 
ecute  an  Innocent  man,  or.  If  such  member 
were  a  Juror,  to  convict  any  one,  unless  he 
were  shown  to  begollty  by  as  full,  com- 
plete, and  convincing  evidence  as  Is  re- 
quired by  law  In  any  other  case.  It 
would  seem  that  their  duties  as  jurors  are 
not  affected  by  their  raemborshlp  In  this 
association.  They  would  not  convict 
any  person  upon  any  less  evidence  or  any 
weaker  evidence  than  they  would  If  they 
were  not  members  of  such  organlEHtion. 
We  cannot  say  that  the  court  below  erred 
In  overruling  thedefendant's  challenges. 

It  Is  next  claimed  that  error  was  com- 
mitted and  prejudice  Intervened  because 
of  the  separations  at  different  times  of 
some  of  the  jurors  during  their  delibera- 
tions. It  was  about  18  hours  after  the 
Jury  retired  for  deliberation  before  they 
Anally  agrcfd  upon  a  verdict,  and  during 
this  time  jurors  were  occasionally  taken 
to  the  water-closet  and  returned;  and 
these  are  the  separutions  of  which  the  de- 
fendant complains.  The  affidavit  of  the 
bailiff  concerning  this  matter,  omitting 
title.  Is  as  follows:  "Wm.  Whitehead,  of 
lawful  age,  being  first  duly  sworn,  on 
oath  says  that  he  was  the  bailiff  of  the 
jury  In  the  above  case,  and  had  charge  of 
said  jury  while  deliberating  upon  their 
verdict;  that  said  jury  were  kept  to- 
gether all  the  time  during  their  delibera- 
tions, and  the  Instances  mentioned  In  the 
affidavit  of  defendant's  attorney  of 
jurors  being  allowed  to  separate,  were 
each  and  all  Instances  and  occasions  when 
jurymen    were  compelled   to   go   to  the 


water-closet,  and  the  aald  balltff  took 
them  to  the  water-closet,  under  the  orders 
and  Instructions  of  the  court;  and  that 
said  jurors  were  not  absent  from  the  jury- 
room  longer  than  was  absolutely  neces- 
sary to  attend  to  the  wants  of  nature  in 
each  case,  and  their  absence  could  not 
have  exceeded  five  minutes  at  any  time. 
Wm.  Whitehead.  Subscribed  and  sworn 
to  before  roe,  this  0th  day  ot  October,  1891. 
A.  P.  Williams,  Clerk. "  It  does  not  ap- 
pear that  anything  of  a  prejudicial  char- 
acter occurred  during  any  of  the  separa- 
tlims  of  the  jurors,  and  we  would  think 
that  nothing  of  such  a  character  did  oc- 
cur; and,  in  our  opinion,  the  court  belo'^ 
did  not  err  in  refusing  to  set  aside  the  ver- 
dict and  to  grant  a  new  trial  because  of 
such  separations.  When  the  jury  finally 
agreed  upon  their  verdict  they  were 
polled,  and  each  member  answered  for 
himself  that  the  verdict  of  the  jury  was 
his  verdict.  It  is  also  claimed  that  the 
court  below  erred  In  refusing  to  sustain 
the  motion  of  the  defendant  to  require  tbA 
stenographer  of  the  court  to  furnish  a 
transcript  of  the  evidence  to  him  tor  ose 
on  his  appeal  to  the  supreme  court,  and 
this  for  the  reason  that  he  was  unable 
financially  to  pay  tor  a  transcript.  We 
think  the  decision  of  the  court  below  In 
this  respect  was  correct.  The  judgment 
of  the  conrt  below  will  be  affirmed. 
All  the  justices  concurring. 


Harrison  et  al.  v.  Harrison. 

(Supreme  Court  of  Kan»a».  April  9, 1892.) 
Tbiai.— Pbejudioiai,  Remarks  or  Jcdoe. 
Where,  during  the  progress  of  a  trial  to 
the  court,  the  ]t>dge  informed  the  defendant,  be- 
fore he  had  introduced  all  of  his  evidence,  that 
the  court  was  ready  to  decide  the  case  without 
further  evidence,  that  he  did  not  think  additional 
testimony  would  sfleot  the  decision,  but  would 
hear  anything  of  a  different  nature  from  that  al- 
ready offered,  held  that,  under  the  facts  and  clr- 
cumstaticcs  of  this  case,  where  the  evidence  pre- 
ponderated largely  in  favor  of  the  defendant,  and 
the  decision  of  the  court  was  against  him,  the 
remarks  of  the  court  had  a  tendency  to  mislead 
the  losing  party,  and  prevent  him  from  having  a 
fair  and  impartial  trial. 

(SyUabua  by  Qreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Butler  county;  T.  O.Shix.n, 
Judge. 

Action  by  Emily  C.  Harrison  against 
William  Harrison  foralimony.  Judgment 
for  plaintiff.  Defendant  died,  and  thecaso 
was  revived  in  the  name  of  his  adminis- 
trators, Charles  S.  Harrison  and  V. 
Brown.  Defendants  bring  error.  He- 
versed. 

Redden  £  Schuinadwr,  for  plain  tiffs  in 
error.  Clogston  A  Hamlltna,  Fuller  4: 
Cubbisoo,  and  George  Gardner,  tor  defend- 
ant in  error. 

Green,  C.  Emily  C.  Harrison  sued  Will- 
iam Harrison  tor  alimony  alone,  in  the 
district  court  of  Butlercounty.  Shcbased 
her  claims  for  relief  upon  three  grounds: 

(1)  Abandonment  for  more  than  one  year; 

(2)  failure  upon  the  part  ot  the  defendant 
to  provide  for  her;  and  (3)  that  the  de- 
fendant had  been  guilty  of  extreme  cruelty 
towards   her.    The   defendant   answered 
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that  the  plaintiff  bail  been  paid  fl.60O, 
with  the  agreement  that  it  was  to  be  ac- 
cepted by  ber  as  lier  lull  share  ol  tbe  de- 
fendants property.  The  defendant  also 
alleged  that  tbe  plaintiff  had  abandoned 
him ;  that  ohe  was  guilty  o(  gross  neglect 
ot  duty  and  extrpme  cruelty.  He  asked 
to  be  divorced  from  the  plaintiff.  The 
case  was  tried  in  October,  1888.  Thecourt 
allowed  the  plaintiff  f  1,500  alimony,  and 
refuaed  the  deleudant  a  divorce.  A  mo- 
tion lor  a  new  trial  was  filed  and  over- 
ruled by  the  court.  A  record  was  made 
and  tiled  in  this  court.  Subsequently  tbe 
d^eodant  died,  and  the  case  was  revived 
In  the  name  of  bis  administrators,  who 
now  ask  for  a  reversal  of  tbe  Judgment  •>! 
the  district  court.  It  appears  from  tbe 
record  that  tbe  plaintiff  testified  in  her 
own  behalf,  and  rested.  The  defendant 
then  offered  bis  evidence.  Ten  or  eleven 
witneosea.  besides  the  defendant  himself, 
gave  their  evidence  orally,  and  the  deposi- 
tions of  ten  witnesses,  taken  inCallforula, 
were  offered  and  read  to  the  court.  A  t 
the  conclusion  of  tbe  reading  olthedeposi- 
tlons  thecourt  announced  to  the  parties 
that  he  was  ready  to  decide  the  case  with- 
out further  evidence  being  introduced,  but 
would  permit  the  parties  to  offer  any  evi- 
dence tbey  desired  to  submit.  Thedefend- 
ant'B  counsel  informed  the  court  that  he 
had  other  and  further  evidence  he  desired 
to  Introduce,  and  thi»  plaintiff  also  an- 
nounced that  she  had  more  witnesses 
ready  to  testify  in  her  behalf,  but  If  the 
court  did  not  desire  to  hear  tbem,  and  was 
ready  to  decide  the  case,  she  would  nut 
occupy  the  time  of  the  court  io  introduc- 
ing further  evidence.  The  court  then  stat- 
ed **  that  It  did  nut  think  further  testimo- 
ny would  affect  tbe  decit«iou,but  it  counsel 
had  anything  of  a  different  nature  it 
would  gladly  be  heard,  and.  If  desired,  all 
other  testimony  would  be  beard,  and  di- 
rected counsel  to  proceed,  if  further  testi- 
mony was  desired  to  be  introduced."  The 
defendant  did  not  offer  any  further  testi- 
mony. The  cuurt  then  rendered  Judgment 
without  hearing  argument  ofcouusi;!.  It 
is  urged  that  the  defendant  below  did  not 
have  atnll,  fair,  and  impartial  trial;  that 
bis  counsel  was  misled  by  tbe  statement 
ot  the  court  "that  it  did  not  think  further 
tentimony  would  affect  the  decision. " 
The  evidence  was  not  evenly  balanced. 
Twenty-one  witneBses  had  given  evidence 
favorable  to  the  defendaut.  The  plaintiff 
had  offered  no  evidence  but  her  own. 
From  tbe  great  weiglit  of  evidence  the 
natural  Inference  would  have  been  drawn 
from  the  statement  of  the  court  that  suffl- 
cient  evidence  had  been  offered  to  entitle 
the  defendant  to  a  favorable  decision,  and 
he  did  not,  therefore,  offer  further  proofs. 
We  can  readily  see  how  a  party  mieht  be 
misled,  where  the  preponderance  uf  the  ev- 
idence was  largely  In  favor  of  the  party 
wbo  bad  not  yet  closed  bis  case,  by  such 
a  remark  from  the  court  as  appears  in  this 
record.  The  statement.  In  our  judgment, 
made  as  it  was  before  the  defendant  bad 
rested,  was  well  calculated  to  mislead  the 
losing  party  upon  the  trial.  The  rule  and 
practice  of  courts  is  quite  well  understood 
to  be  that  when  the  trial  Judge  is  satisfied 
with    tbe  correctiiess  of  tbe  position  of 


connsel  upon  a  legal  proposition,  In  order 
to  save  time  he  will  so  Inform  him,  and 
will  then  give  the  opposing  counsel  an 
opportunity  to  answer  the  position  as- 
sumed to  be  correct.  So,  when  the  Jndg» 
is  a  trior  of  the  facts  as  well  as  of  tbe  law, 
and  informs  counsel  that  he  does  not  care 
to  hear  any  further  evidence,  it  would  be 
a  very  natural  inference,  especially  when 
the  evidence  is  largely  in  bis  favor,  that 
the  court  Is  satisfied  with  the  sufficiency 
«if  the  evidence  already  adduced.  Tbe  de- 
fendant in  this  case,  we  think,  had  reason 
to  assume  from  tbe  remarks  of  the  court 
that  no  further  testimony  was  necessary 
to  establish  his  defense.  As  to  the  meth- 
ods and  practice  of  introducing  evidence, 
we  realize  that  great  discretion  is  necessa- 
rily committed  to  the  trial  court;  but  to 
preserve  the  impartial  administration  of 
Justice  tbe  Judge  should  at  all  times  be 
guarded, and  refrain  from  making  any  ob- 
servations during  the  progress  of  tbe  trial 
which  might  have  a  tendency  to  mislead 
counsel  in  presenting  hisprools.  From  the 
statements  and  reititations  in  the  record 
we  are  of  the  opinion  that  the  defendant 
below  did  not  have  a  fair  and  impartial 
trial,  that  the  action  and  statements  of 
the  trial  Judge  were  calculated  to,  and 
doubtless  did,  mislead  counsel  in  tbe  pres- 
entation of  the  evidence,  and  therefore 
recommend  that  the  Judgment  ot  the  dis- 
trict court  be  reversed,  and  that  a  new 
trial  be  granted. 

Pkr  CnaiAM.    It  is  so  ordered;  all  tbe 
Justices  concurring. 


Champion  Macb.  Co.  ▼.  Updykb  et  al. 

(Supreme  Court  of  Kansat.  April  9, 1892.) 
Vacatiom  op  Attachment  —  Review  oji  Afpeai. 
1.  Where  a  motion  to  vacate  an  attachment 
is  made  before  a  ]ud|;e  of  the  district  court  be- 
cause the  erounds  alleged  therefor  are  untrue, 
and  he  makes  a  finding  upon  conflicting  oral  and 
written  evidence  that  the  grounds  are  untrue, 
such  finding  Is  as  conclusive  upon  the  supreme 
court  as  is  the  verdict  of  a  jury  based  on  like  ev- 
idence. 

'i.  Where  the  defendants  deny  the  grounds 
alleged  for  attachment,  and  move  to  discharge 
the  same,  the  burden  Is  upon  the  plaintiff  to 
prove  the  charges  of  dishonest;  and  fraud  al- 
leged against  defendants. 

3.  The  evidence  in  tbe  case  examined,  and 
held  to  be  sufficient  to  sustain  the  finding  made 
by  the  judge  in  f;ivor  of  the  defendants. 

(SylUxbug  by  the  Court.) 

Error  from  district  court,  Clark  county; 
C.  W.  Ellis.  Judge. 

Proceedings  in  attachment  by  the 
Champion  Machine  Company  against 
Dpdyke  &  iStone.  There  was  an  order 
vacating  and  setting  aside  an  order  ot 
attachment.  Plaintiff  brings  error.  Af- 
firmed. 

E.  Sample  and  Hurd  &  Dunlap,  for 
plaintiff  in  error.  W.  B.  WiUtamii  &  Son 
and  W.  C.  Webb,  tor  defendants  in  error 

Johnston.  J.  This  proceeding  Is  brought 
to  review  an  order  of  the  Judge  of  the  dis- 
trict court  ot  Clark  county,  vacating  and 
setting  aside  an  order  of  attachment.  Up- 
dyke  &  (jtone  were  dealers  in  hardware, 
farm  machinery  and  implements,  at  Ash* 
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land,  and  carried  n  stock  ot  goods  rang- 
ing Id  valoe  Irom  fB.OOO  to  #9,000.  They 
became  embarrassed  in  1888,  and  tlie 
Champiou  Mactiine  Company,  one  of  their 
creditora,  procured  the  issuance  of  an  at- 
tachment, and  caused  It  to  be  levied  upon 
tbeir  stocic  of  goods.  Tbe  amount 
claimed  by  the  plaintiffs  was  only  $154.44, 
and  the  grounds  of  attachment  were  that 
the  defendants  were  about  to  dispose  of 
their  property,  and  had  disposed  of  tbeir 
property,  with  the  intent  to  defraud, 
binder,  and  delay  their  creditors;  and 
also  that  they  had  fraudulently  contract- 
ed the  debt  for  which  action  was  brought. 
Th«  defendants  flied  an  atiidavit,  denying 
the  grounds  alleged  for  attachment,  and 
moved  the  court  to  discharge  the  same. 
A  hearing  was  bad  upon  oral  and  written 
testimony  before  tbe  Jndge  at  chambers, 
and,  finding  that  the  grounds  for  the  at- 
tachment were  untrue,  tbe  judge  vacated 
and  discharKed  the  attachment.  The 
plaintiffs  complain  of  this  order. 

It  is  contended  that  tbe  order  of  attach- 
ment was  properly  dissolved  upon  the  evi- 
dence, and  also  because  it  was  Illegally 
Issued.  The  ground  of  illegality  Is  that 
the  petition  shows  that  the  debt  of  de- 
fendants to  plaintiff  was  not  due  when 
the  action  was  begun,  and  that  no  order 
«f  attachment  was  granted  by  tbe  court 
or  judge,  as  is  required  to  be  dune  where 
the  debt  is  not  due.  The  allegations 
and  actions  of  the  plaintiff  are  inconsist- 
ent and  faulty  In  this  respect.  No  applica- 
tion for  an  order  of  attachment  was  made 
to  tbe  court  or  judge,  and  none  such  was 
granted.  It  1b  stated  in  the  petition  that 
on  September  6, 1887,  the  defendants  exe- 
cuted and  delivered  to  plaintiff  scverol 
promissory  notes,  aggregating  fl,042.44, 
which  matured  at  dlHerent  times,  runuing 
from  January  1,  18S9,  up  to  January  1, 
1890.  The  notes  are  copied  at  length  In 
the  petition,  and  tlie  plaintiff  states  the 
time  when  each  will  mature,  and  the 
amount  which  will  then  be  due  on  each. 
This  action  was  beKun  on  December  7, 
1888.  24  days  before  any  of  the  notes  be- 
came due,  and  nearly  13  months  before 
tbe  laPt  one  became  due.  The  petition, 
alter  alleging  the  amount  due  upon  each 
note,  states  that  all  of  the  claims  thereon 
are  Just,  true,  and  remain  wholly  unpaid, 
and  that  "piaintifl  Is  the  lawful  and  pres- 
ent holder  of  each  and  every  of  tbe  said 
notes;  that  the  said  notes  were  made, 
executed,  and  delivered  by  tbe  said  de- 
fendants to  the  said  plaintiff  for  certain 
goods,  wares,  and  merchandise,  sold  and 
delivered  by  said  plaintiff  to  said  defend- 
ants on  or  about  April,  1887;  that  the  said 
goods,  wares,  and  merchandise  were  so 
sold  by  said  plaintiff  to  said  defendants 
upon  represent/! tions  made  by  said  de- 
fendants at  said  time  as  to  tbeir  financial 
standinir  and  responsibility,  all  of  which 
representations  were  untrue  and  false  in 
fact,  and  the  said  defendants  Icnew  at  tbe 
time  that  the  same  were  false  and  untrue; 
that,  upon  learning  that  tbe  representa- 
tions so  made  by  defendants  were  untrue 
and  false,  the  plaintiff  immediately  offered 
to  and  did  disaflirm  and  rescind  said  con- 
tract of  sal^,  and  offered,  and  now  offers, 
to  tbe  said   defendants  tbe  said   notes; 


that  tbe  defendants  were  Indebted  to  tbe 
said  plaintiff  in  the  sum  of  $1,042.44,  for 
goods,  wares,  and  merchandise  sold  and 
delivered  to  them  by  said  pluintilf,  as 
aforesaid;  that  there  Is  now  due  to  tbe 
said  plaintiH  from  the  said  defendants 
therefor  a  balance  of  f  154.44, "  for  whicb 
latter  sum  judgment  is  nslced,  with  inter- 
est from  Decetuber  5,  188;s. 

It  will  be  seen  that  plaintiff  still  claims 
to  be  the  holder  ot  the  notes;  that  the 
defendants  are  still  Indebted  upon  the 
notes:  that  they  are  Just,  true,  and  cor- 
rect claims;  and  that  they  remain  wholly 
unpaid.  If  they  were  then  existing  claims 
against  defendants,  the  plaintiff's  debt 
was  not  due,  and  the  attachment  was 
Illegally  issued.  There  are  other  aver- 
ments, however,  indicating,  to  some  ex- 
tent, that  plaintiff  is  not  claimlog  upon 
the  notes,  but  has  disaflirined  the  notes, 
nnd  the  contract  of  sale  In  pursuance  of 
which  tlie  notes  were  given;  but  the  pe- 
tition does  not  state  whether  payments 
were  made,  or  property  returned  and 
credited,  upon  the  original  debt  represent- 
ed  by  the  notes;  neither  does  it  show 
how  the  debt  was  reduced  to  9154.44. 
That  is  the  only  sum,  however,  for  which 
judgment  is  claimed,  and  It  is  alleged  to 
be  past  due.  Tbe  petition  Is  very  ambigu- 
ous and  indefinite  as  to  how  the  alleged 
reKclssion  was  effected,  and  as  to  how  the 
debt  alleged  in  one  part  of  the  petition  to 
be  extant  was  diminished  to  tbe  small 
amount  for  which  Judgment  was  aslced. 
Looking  Into  tbe  testimony  we  see  that 
the  question  of  alleged  rescission  is  still  a 
controverted  one,  but  the  petition  itself 
affords  bat  little  light  on  tbe  subject.  It 
Is  stated  that  tbe  defendants  misrepre- 
sented their  financial  condition  when  the 
goods  were  purchased,  and  upon  this 
ground  the  right  to  disaffirm  Is  claimed. 
It  appears  that  these  representations, 
whether  true  or  false,  were  made  nearly 
two  years  prior  to  the  alleged  dlaafflrm- 
ance,  and  that  during  this  period  other 
business  transactions  were  had  between 
the  parties.  Although  the  petition  is  in- 
definite, no  motion  was  made  against  it 
for  that  reason;  and,  althouKh  tha  afB- 
davit  for  attachment  may  not  fully  state 
the  nature  of  tbe  plaintiff's  claim,  that 
was  not  made  a  specific  ground  for  the 
discharge  of  the  attachment.  In  view  of 
the  way  these  defects  are  raised,  it  cannot 
be  said  that  the  order  of  attachment  was 
Illegally  issued.  It  is  evident  that  the 
trial  judge  did  not  rest  his  judgment  on 
these  defects,  as  a  hearing  was  had  on  the 
merits  of  the  motion,  and  manifestly  be 
found  the  grounds  alleged  for  attachment 
to  he  unsustained. 

The  evidence  in  the  case,  although  not 
satisfactory  In  some  respects,  is  of  such  a 
character  thatthefln.lingof  the  Judge  can- 
not be  disturbed.  The  testimony  in  the 
record  Is  partly  oral  and  partly  written, 
and  much  of  that  which  was  taken  in  the 
form  of  affidavits  and  depositions  was  In- 
competent. It  was  also  conflicting  as  to 
the  grounds  laid  for  attachment;  and,  as 
the  judge  was  the  trior  of  the  facts,  a  find- 
ing  made  by  him  upon  a  conflict  of  testi- 
mony is  binding  upon  us.  Hegwer  v.  Kitf, 
31  Kan.  440,  2  Pac.  Rep.  653,  Is  cited  as  an 
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antborlty  that  this  court  ia  not  bound  by 
the  finding  of  the  district  court,  and  that 
we  may  weigh  the  testimony  and  deter- 
mine its  sufSciency.  In  that  case,  how- 
eTer,  the  testimony  was  all  contained  in 
affidavits,  and,  where  that  is  true,  this 
court  Is  as  competent  as  the  district  indge 
to  determine  what  facts  are  established 
by  the  testimony;  but  where  the  testi- 
mony la  partly  oral  and  partly  in  writing, 
and  tbpre  Is  testimony  tending  to  sustain 
the  finding  and  order  of  the  district  Judge, 
his  finding  thereon  is  as  binding  upon  the 
court  us  if  it  had  been  made  by  a  jury. 
Urquhart  v.  Smith,  5  Kan.  447 ;  Doggett 
V.  Bell,  -42  Kan.  296,  4  Pnc.  Rep.  292:  Curtis 
V.  Davis,  44  Kan.  144,  24  Pac.  Rep.  60. 

The  testimony  is  not  clear  or  satisfac- 
tory as  to  the  original  contract  between 
the  parties,  as  to  the  authenticity  of  the 
reports  made  to  commercial  agencies  on 
the  flnaneial  standing  of  defendants,  as 
to  what  was  shown  by  their  book-ac- 
counts tliat  Were  used  on  the  hearing,  as 
to  the  consideration  for  some  of  the  con- 
veyances made  by  defendants  during  the 
time  they  were  in  business,  nor  as  to  the 
transfers  and  assignment  made  about  the 
time  this  action  was  begun.  The  princi- 
pal contention  is  thatthedebt  was  fraudu- 
lently contracted,  through  the  misrepre- 
sentations of  the  defendants.  The  orig- 
inal contract,  upon  which  the  indebted- 
ness arose,  was  made  in  December,  1886, 
almost  two  years  before  the  commence- 
ment of  the  attachment  proceedings.  A 
written  statement,  admitted  to  have  been 
made  by  Updyke  at  that  time,  as  to  the 
financial  condition  of  the  firm,  appears  to 
have  been  substantially  correct.  The 
same  may  be  said  of  the  other  reports  as 
to  the  condition  of  the  Qrm  that  are  ad- 
mitted by  defendants  to  have  been  made. 
Olconrse.they  arenotchargeable  with  rep- 
resentations made  by  others,  and  of  which 
they  bad  no  knowledge.  The  agent  of  the 
plaintiff  says  that  an  oral  statement  was 
made  on  December  20,  1886,  when  the  orig- 
inal contract  was  made,  with  reference  to 
the  financial  ability  of  the  members  of  the 
firm,  which,  If  mnde,  were  untrue,  but 
Updyke  denies  that  such  statements  were 
made;  and  the  fact  that  they  were  not  in- 
cluded in  the  written  one  tends  to  sustain 
hla  denial.  He  also  denies  that  be  made 
other  exaggerated  statements  of  their  con- 
dition that  were  attributed  to  him.  It  is 
difficult  to  reconcile  the  contradictory 
statements  fonndin  the  testimony,  hut  the 
district  judge  had  a  better  opportunity  for 
determining  the  real  facts  in  the  case  than 
we  have,  and  there  is  testimony  to  sustain 
the  claim  of  the  defendants  that  the  con- 
tract was  fairly  made,  and  that  they  had 
not  transferred,  and  were  not  about  to 
transfer,  their  property  with  the  Intention 
to  hinder,  delay,  and  defraud  their  cred- 
itors. The  dealings  between  the  parties 
were  considerable,  and  the  dt-bt,  which  at 
one  time  was  quite  large,  has  been  reduced 
to  the  sum  of  f  154.44.  Then  there  is  the 
testimony  of  Cpdyke,  that  be  offered  to 
turn  over  to  plaintiff  all  of  the  mowlng- 
macblnes  on  hand  at  the  cost  price  in  Ash- 
land, wblch, if  accepted,  would  have  about 
discharged  the  entire  Indebtedness.  It  is 
true  that  conveyances  were  made  to  sev- 


eral parties  to  whom  tbe  defendants  were 
indebted,  and  an  assignment  for  the  bene- 
fit of  all  the  creditors  appears  to  have  been 
made.  The  testimony  tends  to  show  that 
tbe  debts  secured  or  paid  by  transfers 
made  prior  to  or  about  the  time  of  their 
business  failure  were  bona  Ode,  and  their 
right  to  honestly  prefer  creditors  cannot 
be  denied.  Some  of  theconveyances  made 
were  not  promptly  recorded,  and  perhaps 
the  most  serious  objection  that  Is  made  to 
the  action  of  the  defendants  is  tbe  trans- 
fer by  Dpdykeof  some  individnal  property 
in  Michigan  and  Kansas,  about  a  year 
prior  to  the  failure.  It  is  contended  that 
the  transfer  was  made  without  any  con- 
sideration. There  is  no  testimony  what- 
ever as  to  the  consideration  for  the  trans- 
fer of  the  Michigan  property,  and,  al- 
though Updyke  was  the  witness  of  tiie 
plaintiff,  and.  In  answer  to  questions  pro- 
pounded by  plaintiff,  stated  that  the  con- 
veyance was  made  to  bis  wife,  they  did 
not  inquire  of  him  respecting  the  consider- 
ation, and  did  not  show  by  any  testimony 
that  it  was  without  consideration.  The 
mere  fact  that  the  transfer  was  made  to 
the  wi'e  does  not  show  dishonesty,  and, 
the  defendants  having  denied  the  grounds 
for  attachment,  the  burden  rested  upon 
the  plaintiff  to  sustain  the  allegations 
which  hu  had  made,  and  to  show  that  the 
conveyance  was  without  consideration. 
McPIke  V.  Atwell,  34  Kan.  142,  8  Pac.  Rep. 
lis;  Becker  v.  Langford,  39  Kan.  35,  17 
Pac.  Rep.  648;  Grocery  Co.  v.  Records,  40 
Kan.  119, 19  Pac.  Rep.  846.  In  an  abstract 
found  in  the  record,  the  stated  considera- 
tion for  the  sale  of  IJpdyke's  Kansas  land 
Is  one  dollar,  but  it  also  shows  that  the 
land  was  conveyed  subject  to  a  large  in- 
cumbrance. What  the  real  consideration 
was  is  not  shown.  Updyke  was  called  aa 
a  witness  by  the  plaintiff,  and  was  inter- 
rogated as  to  this  property,  but  they 
stopped  short  of  inquiry  concerning  the 
conditions  of  this  sale,  and  did  not  ask 
him  anything  about  tbe  consideration. 
It  devolved  on  the  plaintiff  to  establish  a 
want  of  consideration,  and,  as  fraud  is 
not  presumed,  it  devolved  on  them  to 
prove  the  charges  of  fraud  which  had  been 
made.  We  have  read  the  large  volume  of 
testimony  taken  in  the  case,  competent 
and  incompetent,  and,  while  some  of  the 
matters  are  not  satisfactory,  we  cannot 
say  that  tbe  finding  and  order  of  the  judge 
are  clearly  erroneous.  The  finding  being 
in  favor  of  the  defendants,  their  testi- 
mony, although  contradicted,  is  to  be 
taken  as  trne,  and  all  reasonable  infer- 
ences are  to  be  drawn  in  support  of  that 
finding.  In  this  view  we  feel  compelled  to 
say  that  the  finding  is  not  without  sup- 
port, and  hence  the  order  of  the  district 
judge  will  be  aflSrraed.  All  the  justices 
concurring. 

MoLiNB  Plow  Co.  v.  Updykb  et  a/. 

(Supreme  Court  of  Kansas.     April  9, 1892.) 

l)l88OLDTI0X  OP  ATTACHMBIJT  — RkVIEW  ON  APPEAI. 

1.  Where  an  atSdavit  made  to  obtain  an  at- 
tachment is  indefinite  in  alleging  the  nature  of 
plaintiff's  claim,  and  a  motion  is  made  to  dis- 
charge the  attachment  because  the  grounds  laid 
for  tbe  same  are  untrue,  and  no  mention  is  mad* 
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in  the  motion  of  thn  defect  of  Indefiniteness  in  1 
tbe  affidavit,  such  defect  cannot  be  raised  for  the  | 
first  timft  in  the  supreme  court,  nor  can  it  be  con- 
sidered in  a  review  of  the  order  of  the  district 
judee  made  upon  such  motion, 

3.  The  evidence   in   the  case  examined,  and 
held  to  be  sufficient  to  sustain  a  finding  made  by 
tbe  district  jadee  that  tbe  grounds  alleged  In  tbe 
affidavit  for  attacbmont  are  untrue. 
(SyUahus  by  Oie  Court.) 

Error  from  dletrlct  court,  Clark  coanty; 
O.  W.  Em.is,  Judge. 

ProeeeUliiKs  in  attncliment  by  the  Mo- 
llne  Plow  Company  aKuiuRt  Updyke  & 
Stone.  Attachment  dlscbarged.  Plalotitf 
brlntcR  error.     Afflrined. 

K  SHwpIeHXid  Hurd  A-  DiinJap, ior  plain- 
tiff In  error.  W.  B.  WiJUmun  £  Soa  and 
W.  C.  Webb,  for  defendants  in  error. 

Johnston,  J.  The  Moline  Plow  Compa- 
ny brought  thiB  action  against  Tpdyko  & 
Stonp  to  recover  JSS4.82.  In  their  petition 
they  Ret  forth  a  promissory  note  executed 
by  defendants  July  4,  ISSS,  lor  f  475.56,  and 
asked  Judgment  thereon  ;  and  fur  a  second 
cause  of  action  they  allege  that  during  tbe 
year  ISRS  they  shipped  and  delivered  to 
the  defendants  a  largeamonnt  of  agricult- 
ural implemcnis,  the  ownership  of  which 
was  to  remain  In  the  plaintiff  until  pay- 
ment In  cash  whs  made  by  the  defendants, 
and  that  defendants,  after  getting  posses- 
sion of  the  implements,  sold  the  same,  and 
utterly  failed  to  account  for  the  proceeds. 
Although  it  is  alleged  that  a  schedule  of 
tbe  implements  furnished  la  attached  as 
an  exhibit  to  the  petition,  no  exhibit  is 
attached,  but  plaintiff  asked  judgment  on 
that  oause  of  action  for  $40U.2ti.  At  the 
commencement  of  the  action  plaintiff  flled 
an  affidavit  to  obtain  an  order  of  attach- 
ment. In  which  It  is  alleged  that  the  ac- 
tion is  brought  tor  the  recovery  of  $s,S4.xi2 
against  the  defendants,  "for  the  value  of 
agricultural  implements  belonging  to  the 
plalntilT,  and  disposed  of  by  the  defendant 
and  unaccounted  for,  and  for  amount  due 
on  a  promissory  note  executed  by  Updyke 
&  Stone  July  4,  ISSS."  It  further  charges 
that  the  "defendant"  has  transferred,  and 
Is  about  to  transfer,  "his"  property  with 
tbe  intent  to  defraud,  hinder,  and  delay 
"his"  creditors,  and  that  the  debt  for 
which  the  action  was  brought  had  been 
fraudulently  contracted.  Upon  this  affi- 
davit an  order  of  attachment  was  Issued 
and  levied  upon  the  property  of  the  defend- 
ants. They  denied  the  truth  of  the  allega- 
tions in  plaintiff's  aflldavit,  and  moved  to 
discharge  the  order  of  attachment.  A 
hearing  was  had  upon  tbe  merits  of  the 
motion  before  the  judge  of  the  district 
court,  who  sustained  the  motion,  and  dis- 
charged the  attachment.  The  plaintiff 
complains  of  this  order. 

Defendants  urge  that  tbe  order  was 
properly  made  because  of  the  insufficiency 
of  the  afHdavit,  and  also  because  of  the 
lnsufflclenc3-  of  the  evidence  to  sustain  the 
allegations  in  the  affidavit.  The  aver- 
ments of  the  affidavit  respecting  tlie  nat- 
ure of  the  iilaintiff's  claim  are  vague  and 
defective,  and  the  same  may  be  said  re- 
specting the  second  cause  of  action  in  the 
plaintiff's  petition.  The  affidavit  states 
tliat  there  Is  an  Indebtedness  of  1884.82, 


tor  the  value  of  agrlcultoral  Implements 
and  for  the  amount  of  a  promissory  note, 
withuut  stating  what  was  tbe  valoe  of 
the  implements  or  the  anioootof  tbe  note. 
Turning  to  the  petition,  however,  werao 
learn  tbe  amount  o(  tbe  note,  and  inter 
that  tbe  balance  of  the  claim  was  for  the 
value  of  the  agricultural  implements. 
There  is  nothing  in  the  petition,  however, 
to  show  what  the  implements  were,  tbe 
price  for  which  they  were  sold,  nor  all  o( 
the  terms  ot  sale.  We  think,  bowever, 
that  It  cannot  be  held  here  that  tbe 
deteots  in  tbe  affidavit  are  sufficient  upon 
which  to  predicate  the  discharge  of  tbe 
attachment.  The  defective  character  ol 
the  affidavit  was  not  inserted  as  oneot 
tlie  grounds  to  vacate  the  attachment, 
and  it  appears  not  to  have  been  considerpd 
by  the  judge  of  the  district  court  at  tlie 
hearing.  An  affidavit  for  attachment  may 
be  amended  for  indeflnlteness,  and,  if  ob- 
jection was  made  to  tbeaffldavit  on  that 
ground,  the  plaintiff  would  have  been  per- 
mitted to  amend,  and  hence  it  would  be 
unjust  to  the  plaintiff  to  permit  tbe  de- 
fendants to  raise  the  question  for  the  first 
time  in  this  court.  On  the  merits  of  tbe 
motion,  however,  tbe  holding  must  be  In 
favor  ot  tbe  defendants. 

This  case  was  heard  upon  tbe  same  tea 
timony  as  Machine  Co.  v.  Updyke,  29  Pac. 
Hep.  573,  (just  decide<l.)  Tbere  is  testimo- 
ny to  sustain  the  finding  of  the  juilee, 
and.  following  the  decision  in  that  case, 
there  must  be  an  affirmance  of  tbe  judg- 
ment ot  the  district  judge  in  this  case. 

All  tlie  justices  concorring. 


Capitol  Ins.  Co.  v.  Bask  of  Br.tjE  Morsn.i 
{Supreme  Court  of  Kansas.    April  9,  1893.) 

Mdtoai.  Fibb  Insukaxce  Companibs — Policies— 
Copies  of  By-Laws  Attacbbd. 
Paragraph  MS~  of  the  General  Statutes  of 
18S9  requires  tbat  all  policies  issued  by  mutual 
fire  insurance  companies  organized  under  tha 
laws  of  this  state  shall  have  attached  therelo 
printed  copies  of  the  by-law*  of  the  company, 
which  must  be  signed  by  the  president  and  secra- 
tiiry  of  the  companyaa  well  as  the  assured.  The 
signatures  of  the  president  and  secretary  attacbed 
to  the  policy  only  ura  not  sufficient,  notwitb- 
standing  the  fact  that  the  by-laws  are  printed  on 
the  same  sheet  of  paper.  Where  the  bylaws  are 
not  slpnod  in  accordance  with  the  statute,  by  the 
president  and  se<tretary  of  the  company  and  th« 
assured,  they  do  not  l>ecome  a  part  of  tbe  policy. 
(.Syllabus  by  Green,  C.) 

Ooiiimlssloners'  decision.  Error  from 
district  court,  Linn  county:  CO.  Frk.sch, 
Judge. 

Action  on  two  fire  Insurance  policies  by 
the  Bank  of  Blue  Mound  against  the  Cap- 
itol Insurance  Company.  Judgm>>ut  for 
plaintiff.  Defendant  brings  error.  Af- 
firmed. 

D.  R.  nite,  for  plaintiff  in  error.  Jamea 
D.  Saoddy,  fur  defendant  in  error. 

Grern.  C.  This  was  an  action  npon 
two  insurance  policies  issued  by  the  Cap- 
itol Insurance  Company,  a  mutual  fire  In- 
surance corporation  organised  under  tbe 
laws  ot  this  state,  and  assigned  to  the 
Bank  ot  Blue  Mound.  The  first  policy 
was    made   to  Mills   &  Allen,  lor  $1,0U0 

'  Rehearing  pending. 
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npoo  a  Htock  of  drugs,  and  covered  a 
period  ol  one  year  from  the  27th  day  ot 
November,  1887.  The  application  for  in- 
surance stated  thnt  the  property  was  not 
mortgaged.  The  second  policy  was  ineued 
on  The  7tb  day  of  January,  1888,  to  W.  B. 
Clark,  for  the  HUin  off  330,  and  was  upon  his 
building  in  Bine  Mound.  In  the  applica- 
tion of  Clark  for  insurance  it  was  stated 
that  there  was  an  incumbrance  on  the 
property  for  $500.  On  the  7th  day  of 
June,  1888,  Mills  &  Allen  mortgaged  the 
property  covered  by  the  first  policy  for 
«oOO,  and  on  the  23d  day  of  February,  l^SS. 
Clark  placed  a  mortgage  upon  his  build- 
ing and  the  land  described  in  his  policy 
for  $480.50;  and  on  the  2l8t  day  of  April, 
1888,  be  gave  another  mortgage  for  f  2,234 
upon  the  same  pr<iperty.  On  the  2d  day 
ot  November,  1888,  the  property  described 
lu  both  polieies  was  wholly  destroyed  by 
fire.  At  the  time  of  the  Are  all  of  the  mort- 
gages mentioned  were  existing  liens  upon 
the  property  described  in  the  respective  pol- 
icies. Printed  upon  the  firat  page  of  the 
policies  issued  were  the  by-laws  of  the  in- 
surance company,  one  of  which  provided  : 
"Each  and  every  policy  Issiied  by  this 
company  shall  be  absolutely  null  and  void 
In  any  and  every  of  the  cases  following, 
to-wit:  •  •  •  Third.  When  there  shall 
be  any  cliange  in  the  title,  ownership,  or 
possession  of  any  building  insured,  or 
land  upon  which  such  building  is  sit- 
uated, or  premises  containing  any  sub- 
ject insured,  or  said  subject,  or  any 
Item  thereof,  shall  become  incumbered 
by  any  lien.  Judgment,  attachment,  or 
otherwise,  or  when  the  interest  of  the 
assured  in  said  subject,  or  any  item 
thereof,  shall  be  or  become  other  or  differ- 
ent from  that  stated  in  the  application 
for  Insurance. "  On  the  face  of  the  policies 
the  following  reference  is  made  to  the  by- 
laws and  the  applications  of  the  insured  : 
"And  it  is  hereby  mutually  understood 
and  agreed  by  and  between  this  company 
and  the  assured,  that  this  policy  is  made 
and  accepted  in  reference  to  the  by-laws 
of  this  company,  a  copy  ot  which  is  given 
on  the  first  page  of  this  contract:  to  the 
application  of  the  assured,  acopy  of  which 
is  given  on  the  second  page  of  this  con* 
tract;  and  tlie  conditions  herein  expressed 
and  referred  to, — all  of  which  are  hereby 
declared  to  be  a  part  of  this  contract,  and 
are  to  be  used  and  resorted  to  in  order  to 
determine  the  rights  and  obligations  of 
the  parties  hereto,  iu  nil  cases  not  other- 
wise specially  provided  (or  in  writing." 
The  Bauk  of  Blue  Mound  brought  a  sep- 
arate suit  upon  each  one  of  the  policies, 
and  they  were  consolidated  and  tried  to- 
gether before  a  jury,  and  resulted  In  a  ver- 
dict and  judgment  against  the  insurance 
company  for  the  amount  of  the  respect- 
ive policies. 

It  is  claimed  by  the  plaintitt  in  error 
that  the  reference  upon  the  face  ot  the  in- 
surance policy  to  the  by-laws  was  in  effect 
a  compliance  with  the  statute,  which 
reads:  "  Every  policy  shall  have  attached 
thereto  a  printed  copy  of  the  note  and  ap- 
plication, also  a  printed  copy  of  the  by- 
laws and  regulations  of  the  company, 
which  shall  be  signed  by  the  president 
and  secretary  of  the  company  and  the  in- 
v.29P.no.8— 37 


sored,  and  shall  become  a  part  ot  the  con- 
tract between  theinsurer  and  the  insured." 
Paragraph  3437,  Gen.  St.  That  when  the 
insured  mortgaged  their  property  the  pol- 
icies became  void  under  the  provisions  of 
the  by-laws. 

It  is  contended,  on  the  other  band,  by 
the  defendant  in  error,  that  the  policies 
were  issued  by  a  mutual  fire  insurance 
company  urpfanixed  under  chapter  132  of 
the  Laws  of  188.=>;  thatthe  company  issued 
policies  of  insurance,  and  took  cash  pre- 
miums instead  ot  notes;  that  the  by-laws 
were  not  signed  by  the  president  and  sec- 
retary, nor  by  the  insured ;  that  tlie  fail- 
ure of  the  company  to  have  the  by-laws 
properly  signed  was  a  waiver  of  the  right 
to  have  tbein  considered  as  a  part  of  the 
contract.  Hence  It  claimed  thatthe  two 
policies  were  issued  without  any  stipula- 
tions as  to  liens  or  incumbrances. 

The  manifest  purpose  and  object  ot  the 
legislature  in  requiring  every  policy  issued 
by  a  mutual  fire  insurance  company,  or- 
ganized under  the  laws  of  this  state,  to 
have  a  copy  of  the  by-la ws  and  regula- 
tions, signed  by  the  president  and  secre- 
tary as  well  as  the  assured,  attached  to  it, 
was  to  have  the  attention  of  the  insured 
called  to  all  of  the  terms  and  conditions 
of  the  contract.  It  has  been  the  practice 
among  insurance  companies  to  issue  poli- 
cies coupled  with  so  many  conditions  and 
8ti]iulHtionB  that  unless  a  policy-holder 
makes  it  a  business  to  read  and  scrutinize 
his  policy  carefully  he  will  very  often  find 
himself  without  protection  against  fire, 
tor  which  he  has  paid  bis  premium.  It 
was  doubtless  the  object  of  the  legislature 
to  remedy  this  existing  evil,  as  it  would 
naturally  be  presumed  that  a  person 
would  not  ordinarily  attach  bis  signature 
to  an  instrument  without  first  having 
read  it.  Wc  think  it  would  be  far  better 
if  the  legislature  would  go  a  step  further, 
and  adopt  a  form  of  policy  which  would 
make  it  obligatory  upon  all  insurance 
companies  doing  business  in  the  state  to 
state  all  of  the  conditions  of  the  policy 
in  the  body  of  the  contract,  and  prohibit 
the  making  of  exhibits,  such  as  by- 
laws and  applications,  a  part  of  tbe 
policy,  unless  incorporated  in  full  on  the 
face  ot  the  policy  itself.  The  statute 
required  that  the  by-laws  should  be 
signed  by  the  officers  of  the  company 
and  the  insured.  This  was  not  done. 
The  contention  ot  the  plaintiff  in  error 
that  the  signatures  ot  tbe  president  and 
secretary  were  attached  to  the  policy,  be- 
cause the  by-laws  were  printed  on  thesame 
sheet,  and  that  tliey  had  thereby  signed 
the  by-laws,  is  not  good.  The  adoption 
ot  such  a  rule  of  construction  would  ren- 
der the  law  nugatory.  Besides,  it  does 
not  appear  from  the  policy  before  us  that 
tbe  by-laws  were  signed  by  the  insured; 
hence  they  did  not  become  a  part  of  the 
policy.  It  appears  from  the  policy  itself 
that  it  was  issued  under  chapter  132  ot  the 
Laws  of  1885.  It  follows  from  the  views 
expresued  concerning  the  law  ot  this  case 
that  the  judtiment  of  tbe  district  court 
should  be  affirmed. 


Per  Ourl^m.     It  Is  so  ordered; 
Justices  concurring. 


all  tbe 
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<48  Kan.  t97) 

QAPiToi.  lim.  Oo.  r.  Baiik  or  Plkasantom.i 

CSupreme  Court  qf  Kansas.    April  B,  1898.) 

l[iiTu.u<  TiBH  Ihsurahcb  Companibs — AcnoH  ON 
FoucT — Etidxnob. 

1.  Capitol  Ins.  Co.  ▼.  Bank  of  Blue  Hound, 
(lust  decided,)  48  Kan.  — ,  S»  Fao.  Rep.  676,  fol- 
lowed. 

a.  Where  a  plaintiff  brings  an  action  upon  a 
flre  insurance  policy  to  recover  for  the  loss  of  a 
buildiuK  destroyed  oy  flre,  and  alleged  in  his  pe- 
tition that  "he  made  out  and  delivered  to  the  In- 
surance company  proofs  of  loss  In  regular  form,  as 
required  by  the  policy,  and  that  he  had  done  and 
performed  all  of  the  conditions  of  the  policy, " 
and  further  alleged  that  the  insuranoe  company 
"denied  all  liability  under  the  policy,"  it  is 
competent  for  him,  in  support  of  his  petition,  to 
introduce  upon  the  trial  of  his  action  a  letter 
from  the  insurance  company,  written  by  an 
officer  thereof  having  authority  so  to  do,  inform- 
ing him  "that  the  company  had  received  his 
proofs  of  loss,  but  denied  all  liability  upon  the 
policy,  and  held  his  proofs  of  loss  subject  to  his 
order, "  as  showing  that  the  company  had  re- 
oeived  from  him  proofs  of  loss,  and  made  no  ob- 
leotlon  to  the  form  thereof,  but  offered  to  return 
tiie  same  to  him  because  the  company  denied  all 
Uabilitv. 

8.  The  cases  of  Railroad  Co.  ▼.  Caldwell,  8 
Kan.  m,  and  Ilitchell  ▼.  Mllhosa,  11  Kan.  617, 
followed. 
{SyUainu  by  the  Court.) 

Error  from  district  court,  Idnn  connty; 
C.  O.  French,  Judge. 

Action  on  a  fire  inaurance  policy  by  the 
Banic  of  Pleasanton  against  tbe  Capitol 
Insurance  Company.  Judgment  tor  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

D.  Jt.  nite,  for  plaintiff  In  error.  S.  H. 
Allen,  for  defendant  Id  error. 

HoRTON,  C.  J.  This  was  an  action  In  tbe 
court  below  brought  by  the  Banlc  of 
Pleasanton  to  recover  9400,  and  interest, 
upon  a  flre  Insurance  policy  issued  by  tbe 
Capitol  Insurance  Company.  Tbe  policy 
was  issued  on  tbe  14th  day  of  Jane,  l(fi)8, 
on  a  one-story  frame  building,  situate  in 
Bine  Mound,  Linn  county.  In  this  state. 
A  premium  of  f  16  was  paid  in  cash  to  tbe 
insurance  company  at  the  time  the  policy 
was  obtained.  Tbe  building  was  de- 
Btro3fed  by  flre  on  tbe  2d  of  November, 
1888.  Tbe  case  was  tried  to  tbe  court 
without  a  Jury  by  consent  of  tbe  parties. 
Judgment  was  rendered  in  favor  of  tbe 
bunk  and  against  tbe  Insurance  company 
(or  $414,  and  costs.  The  Insurance  com- 
pany complains  of  the  Judgment  and  rul- 
ings of  the  trial  court.  As  tbe  by-laws 
of  the  Insurance  company  attached  tu  tbe 
policy  were  not  slgnt-d  by  tbe  president 
and  secretary  of  tbe  company  or  the  in- 
sured, as  prescribed  by  tbe  statute  under 
which  tbe  policy  was  issued,  we  cannot 
consider  them  as  a  part  of  the  policy,  and 
therefore  one  question  only  remains  for 
our  consideration.  Capitol  Ins.  Co.  v. 
Bank  of  Blue  Mound,  (Just  decided,)  48 
Kan.  — ,  29  Pac.  Rep.  576. 

It  is  alleged  that  the  bank,  over  the  ob- 
Jection  of  the  Insurance  company,  intro- 
duced evidence  upon  the  trial  tending  to 
show  a  waiver  by  tbe  company  of  the 
proofs  of  loss  required  by  the  policy.  In 
Its  petition  the  bank  alleged  that  "it  made 
out  and  delivered  to  the   insurance  com- 

*  Rehearing  pending. 


pany  proofs  of  loos  In  regolar  form,  and 
that  it  had  done  and  performed  all  of  the 
requirements  and  conditions  of  the  policy. ' 
It  also  alleged  in  tbe  petition  that  the  in- 
surance company  "denied  all  liability  un- 
der the  policy. "  The  policy  required  that 
the  Insured,  after  sustaining  any  loss  or 
damage  by  fire,  "should  give  notice  in 
writing  forthwith  of  its  loss  to  the  com- 
pany, accompanied  with  a  copy  of  tbe 
written  portion  of  the  policy."  The  insar- 
ance  company,  in  Its  answer,  denied  all  of 
the  allegations  contained  in  the  petition, 
but  admitted  the  execution  of  tbe  policy 
sued  on,  and  then  alleged  a  breacb  of 
tbe  conditions  thereof  under  the  policy  of 
the  company,  on  account  of  misstate- 
ments,  or  false  representations,  in  tbe  ap- 
plication ut  the  bank,  concerning  the  own- 
ership or  title  of  tbe  property  Insured  and 
an  alleged  incumbrance  thereon.  As  a 
rule,  a  waiver  of  proofs  of  loss  cannot  be 
proved  unless  it  is  within  the  issues  made 
by  tbe  pleadings.  Insurance  Co.  ▼.  John- 
son, (Knn.)  27  Pac.  Bep.  100;  Insurance 
Co. y. Thorp,  (Kan.)  28  Pac.  Bep.  891.  On 
December  8, 18S8,  about  85  days  after  tbe 
building  had  been  destroyed  by  fire,  tbe 
insurance  company,  through  one  of  its 
officers,  wrote  to  the  bank  as  follows: 
"  We  are  advised  by  our  attorneys,  after  a 
careful  examination,  that  we  are  not  lia- 
ble to  you  under  our  policy,  No.  4,207,  for 
any  loss  or  damage  to  property  as  stated 
in  your  purported  proofs  of  loss.  Deny- 
ing liability  as  we  do,  we  bold  said  proofs 
of  loss  subject  to  your  order."  It  appears 
from  the  evidence  introduced  before  the 
letter  was  admitted,  tbat  tbe  bank  bad 
shown  it  bad  sent  proofs  of  loss  after  tbe 
flre  to  the  Insurance  company,  and  that  It 
had  received  from  tbe  company  tbia  letter 
in  answer.  This  letter,  therefore,  was 
competent  as  tending  to  show  that  tbe 
Insurance  company  had  received  tbe 
proofs  of  loss  as  alleged,  and  took  no  ex- 
ception to  their  form,  but  "denied  all  lia- 
bility under  the  policy,"  and  offered,  for 
tbat  reason,  to  return  the  proofs.  Tbis 
case,  therefore,  differs  from  the  cases 
cited,  holding  that  in  absence  of  proper 
issues  proof  of  waiver  cannot  be  made. 
Again,  tbis  case  was  tried  by  the  conrt 
without  a  Jury.  Tbe  evidence  of  tbe  de- 
nial ot  all  liability  under  the  policy  was 
the  letter  or  writing  from  the  insurance 
company.  Eren  If  there  was  any  variance 
between  the  Issues  presented  and  the  evi- 
dence received,  such  variance  is  so  slight 
in  this  case  that  tbe  petition  might  be 
considered  as  amended  to  conform  to  the 
facts  proved.  Ballroad  Co.  v.  Caldwell, 
8  Kan.  344;  Mitchell  y.  Milboan.  11  Kan. 
617. 

The  Judgment  ot  tbe  district  court  will 
be  affirmed. 

Yalentinb,  J.,  concurring. 

Johnston,  J.  I  concur  in  the  Judgment 
of  affirmance,  and  I  rest  my  concurrence 
on  the  second  and  third  propositions  of 
the  syllabus,  upon  tbe  grounds  stated  in 
the  dissenting  opinion  in  Insurance  Co.  ▼. 
Thorp,  48  Kan.  — ,  28  Pac.  Bep.  993. 
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BuRNES  et  hI.  v.  City  or  Atchison  et  at. 
TlARRis  \.  tjAMB.    Chicago  &  A.  B.  Co.  v. 
Same. 
(Supreme  Court  of  Kaiisas.     April  9, 1893.) 

APPOINTMBST  of  ReCEIVBK  —  CORPOBATIOSg — AC- 
TION BT   STOCKHOLDEK. 

A  city  which  was  a  stockholder  in  a  bridge 
corporation  brouKht  an  action  against  the  corpo- 
ration, and  its  officers  and  stoclibolders,  alleging 
the  making  of  fraudulent  contracts  by  the  man  ■ 
agers  of  the  corporation,  and  that  dividends 
were  being  paid  on  unpaid  stock,  and  asking  the 
canoellation  of  certain  stock.  On  the  application 
of  the  city,  and  over  the  objection  of  the  defend- 
ants, a  receiver  was  appointed  for  the  sole  pur- 
poao  of  prosecuting  this  and  other  like  suits  on 
behalf  of  the  city ;  but  the  receiver  was  not  per- 
mitted to  take  possession  of  any  property,  nor 
charged  with  the  preservation  of  any  funds; 
neither  was  be  empowered  to  manage  its  business 
or  close  up  its  affairs.  The  bridge  corporation 
was  not  insolvent,  and  the  city  was  not  inuapac- 
itated  to  prosecute  any  proceeding  for  the  en- 
forcement of  its  rights.  The  receiver  was  sub- 
stituted for  the  city,  and  made  the  sole  plaintiff 
in  the  action,  filed  pleadings,  and  obtained  a 
judgment  against  the  bridge  corporation  and 
other  dcfenilants.  Held,  upon  a  review,  that  the 
appointment  of  a  receiver,  and  bis  substitution 
as  plaintiff  instead  of  the  city,  was  without  au- 
tbority;  odA,  fitrtherheld,  that  the  city  is  a  com- 
petent party 'in  any  proceeding  to  protect  its 
rights  as  a  stockholder,  and  may  maintain  an 
action  in  ita  own  name  to  obtain  any  equitable 
remedy  to  which  it  is  entitled. 
ISuUiibus  bu  the  Court.) 

Error  from  district  court,  Atcbleon 
county;  W.  D.  Gilbert,  Judge. 

Action  by  the  city  ot  Atchison  and 
Oeorge  W.  Howell,  receiver,  against  I^wis 
C.  Burneo  and  others.  Action  by  tbu  city 
of  Atchison,  the  Chicat^o  &  Atchison 
Bridge  Company,  and  Oeorge  VV.  Howell, 
receiver,  against  W.  H.  Harris.  Action 
by  the  city  of  Atchison  and  George  W. 
HoTvell,  receiver,  and  others  against  the 
Chicago  &  Atchison  Bridge  Company. 
Jadgtiients  for  plaintiffs.  Delendants 
bring  error.    Reversed. 

Wafrgvjier,  Martin  &  Orr,  for  plaintitTs 
in  error.  Smith  <S  Solomon,  W.  D.  Gil- 
bert, T.S.Brown,  and  W  D.  Webb,  for  de- 
fendants  in  error. 

Johnston,  J.  In  December,  18S6,  an  ac- 
tion was  brought  by  the  city  of  Atchison 
against  the  Chicago  &  Atchison  Bridge 
Company,  Lewis  C.  Burnes,  and  other 
stockholders  in  the  bridge  company, 
charing  fraud  In  the  contracts  and 
transactions  of  the  bridge  company,  and 
in  the  issuance  of  the  capital  stock  of  the 
same,  and  asking  a  recovery  of  the  unpaid 
balance  due  upon  the  stock,  and  the  can- 
cellation ot  that  which  was  fictitious  and 
fraudulent.  In  the  amended  petition, 
which  was  filed  in  July,  1887.  it  was  sub- 
stantially alleged  that  the  Chicago  &  At- 
chison Bridge  Company  of  Missouri  was 
organised  with  a  capital  stock  of  91.00U,- 
(HM),  for  the  purpose  of  building  a  bridge 
acrosH  the  Missouri  river  at  the  city  of 
Atchison;  that  the  Chicago  A  Atchison 
Bridge  Company  of  Kansas  was  incorpo- 
rated for  the  purpose  of  building  a  bridge 
across  the  Missouri  river  at  the  city  of 
Atchison,  with  a  capital  stock  of  fl. 000.- 
000;  that,  for  the  purpose  of  raising 
money    with    which     to     construct    the 


bridge,  the  Chicago  &  Atchison  Bridge 
Company  ot  Missouri,  on  June  1,  1872, 
executed  1,200  bonds,  of  the  denomination 
of  f  1,000,  and  each  bearing  interest  at  the 
rate  of  7  per  cent,  per  annum,  and  execut- 
ed a  mortgage  deed  upon  the  bridge 
approaches,  together  with  the  franchises 
and  right  of  way  for  the  bridge,  to  secure 
the  payment  of  the  bonds;  that,  as  a  fur- 
ther secnrlt.y,  the  Chicago  &  Atchison 
Bridge  Company  of  Kansas  executed  a 
large  mortgage  to  secure  the  payment  of 
said  bonds;  that  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds  mentioned 
was  guarantied  by  the  Hannibal  &  8t. 
Joseph  Railroad  Company,  the  Central 
Branch  Union  Pacific  Railroad  Company, 
and  tlie  Chicago  &  Southwestern  Railway 
Company;  that  the  consolidation  of  the 
two  bridge  companies  was  effected  on 
July  18,  1S73,  with  a  capital  stock  of 
91,200,000,  and  the  consolidated  corpora- 
tion took  the  name  of  tiie  Chicago  & 
Atchison  Bridge  Company;  that  the  city 
of  Atchison  subscribed  to  the  capital 
stock  of  the  bridge  company  to  the 
amount  of  f  100,000,  and  received  therefor 
the  stock  of  the  company  in  the  like  sura ; 
that  the  Chicago  &  Atchison  Bridge  Com- 
pany entered  into  a  contract  with  the 
American  Bridge  Company  of  Chicago  on 
April  3, 1874,  for  the  construction  of  a  rail- 
road and  wagon  bridge  across  the  Mis- 
souri river  at  the  city  of  .Atchison,  where- 
in it  was  agreed  that  theAmerlcan  Bridge 
Company  should  furnish  the  material  and 
construct  the  bridge,  and  in  payment 
should  receive  91,200,000  of  the  first  mort- 
gage bonds  of  the  Chicago  &  Atchison 
Bridge  Company,  and  f  1,200,000  of  the  full- 
paid  capital  stock  of  the  same  company, 
and  f  100,000  of  the  bonds  of  the  city  ot 
Atchison ;  that  the  American  Bridge  Com- 
pany thereupon  began  the  construction  of 
the  bridge,  and  completed  the  same  about 
September,  1875,  at  a  cost  not  exceeding 
$450,000,  and  upon  the  completion  thereof 
the  Chicago  &  Atchison  Bridge  Company 
delivered  to  the  American  Bridge  Com- 
pany the  bonds  and  capital  stock  in 
accordance  with  the  said  agreement; 
that  when  the  bonds  and  stock  were  so 
delivered,  and  during  the  time  <>t  con- 
structing the  bridge,  a  conspiracy  existed 
between  the  American  Bridge  Company 
and  the  directors  of  the  Chicago  &  Atchi- 
son Bridge  Company  to  swindle  and 
defraud  the  city  of  Atchison  out  of  9100,000 
of  bonds,  and  that  the  difference  between 
the  sum  »t  9450,000  and  the  amount  of  the 
bonds  and  stock  of  thecompany  was  divid- 
ed up  between  the  officers  and  directors  of 
the  two  bridge  companies;  that  none  of 
the  stockholilers  in  the  Chicago  &  Atchison 
Bridge  Company,  except  the  city  of  Atchi- 
son, paid  anything  for  the  stock  sub- 
scribed by  them,  and  that  the  city  was 
Ignorant  of  this  fact  until  within  the  two 
years  preceding  the  beginning  of  this  ac- 
tion; that  the  first  mortgage  bonds  of  the 
Chicago  &  Atchison  Bridge  Company  were 
worth  91.000,000,  and  that  the  capital 
stock  was  worth  9000,000,  In  cash,  at  the 
time  of  the  delivery  of  the  same  to  the 
American  Bridge  Company,  and  the  bonds 
of  the  city  of  Atchison  were  worth  par  at 
the   same   time;    that   the   consolidated 
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company  Iseued  Ita  bonds  to  the  amonnt 
o(  $200,000  In  excess  of  what  It  was  au- 
thorized by  law  to  Issue;  that  the  stock 
was  divided  out  among  various  persons 
without  consideration  or  payment,  and 
the  city  alone  of  all  the  stockholders  has 
paid  into  the  corporation  the  amount  of 
its  capital  stock;  that  since  the  comple- 
tion of  the  bridge  its  earnings  have 
amounted  to  not  less  than  $2,000,000, 
and  that,  after  the  payment  ot  expenses, 
repairs,  taxes,  and  dividends,  there  re- 
mains the  sum  of  fSOO.OOO  which  should  be 
appropriated  as  dividends  on  the  legiti- 
mate stock  of  the  company;  that  the  city 
has  received  as  dividends  ou  its  stock  only 
the  sum  of  $5,000,  white  other  stockhold- 
ers have  received  $55,000;  that  the  presi- 
dent and  managers  ot  the  company  in 
1885  took  out  of  the  treasury  $200,000. 
and  paid  oft  outstanding  bonds  to  that 
amount;  that  the  company  has  refunded 
Its  bonded  indebtedness  at  a  rate  of  6  per 
cent,  per  annum  by  the  Issuance  of  mort- 
gage bonds  payable  30  years  from  Janu- 
ary 1,1885;  that  on  August  13, 1«86,  the 
city,  by  Its  attorney,  made  a  demand 
upon  the  president  and  directors  to  com- 
pel each  stockholder  to  pay  in  to  the  treas- 
ury ot  the  company  the  tall  face  value  ot 
the  stock  held,  and  that,  in  case  they 
failed  to  do  so  within  10  days,  suit  beinsti- 
tuted  against  each  stockholder  for  the  re- 
covery of  the  face  value  of  bis  stock ;  that 
the  bridge  company  has  failed  to  comply 
with  the  demand,  and  that  the  defendant 
stockholders  took  their  stock  with  full 
knowledge  that  it  was  unpaid  and  fraud- 
ulently issued  to  them  or  to  their  asHign- 
ors.  The  city  prays  judgment  that  the 
stock  held  by  the  defendants  be  declared 
void  and  canceled ;  that  the  bridge  com- 
pany be  required  to  render  an  account  of 
its  receipts  and  expenditures;  and  that  a 
receiver  be  appointed  to  furthnr  prosecute 
the  action  against  the  stockholders,  to 
collect  from  all  the  amount  ot  stock  held 
by  them,  and  tor  such  other  relief  as  in 
egaity  the  plaintiff  is  entitled  to. 

The  Bufflclency  of  the  allegations  of  the 
petition  were  challenged  by  demurrers  filed 
by  the  defendants,  each  of  which  was 
overruled  by  the  court;  after  which  an  an- 
swer was  filed  by  the  Chicago  &  Atchison 
Bridge  Company,  admitting  the  allegation 
with  reference  to  its  incorporation,  and 
that  the  city  of  Atchison  was  duly  incor- 
porated; but  denied  that  the  city  ever 
subscribed  to  the  capital  stock  ot  the  Chi- 
cago &  Atchison  Bridge  Company,  and 
alleged  that  it  acquired  $100,000  of  the 
stock  from  the  American  Bridge  Company. 
It  admitted  the  contract  with  the  Ameri- 
can Bridge  Company  for  the  construction 
of  the  bridge  across  the  Missouri  river, 
and  alleged  that  the  city  had  actual  notice 
ot  the  existence  of  the  contract,  and  of  all 
the  terms  and  conditions  of  the  same; 
that  the  contract  was  recognized  in  sev- 
eral ordinances  passed  by  the  city;  and 
that  the  $100,000  honds  of  the  city,  voted 
to  aid  in  the  building  of  the  bridge,  were 
deposited  with  a  trustee  in  the  city  of  New 
York,  to  be  delivered  to  the  American 
Bridge  Company,  under  the  terms  and 
rondiriouB  of  the  contract  between  the 
Chicago    &    Atchison     Bridge   Company 


and  the  American  Bridge  Company.  It 
also  alleged  that  the  action  was  barred 
by  the  statute  of  limitations,  because  ttiat 
during  all  the  time  from  1876  down  to  the 
institution  of  the  action  the  city  had 
knowledge  ot  the  contracts  and  the  con- 
ditions of  the  same;  that  it  became  and 
was  a  party  to  the  contracts,  and  that  it 
ratified  and  iTonfirmed  the  action  of  the 
Chicago  &  AtchlRon  Bridge  Company  in 
entering  Into  contracts  with  the  American 
BridgeCompany ;  tbatltknew  theamount 
that  was  to  be  paid  to  the  American 
Bridge  Company  for  the  construction  ot 
the  bridge,  and  acquiesced  therein. 

The  aiiegations  with  reference  to  the 
issuance  of  the  bonds  and  stock  of  the 
bridge  company  are  admitted,  and  It  Is 
alleged  that  the  bonds  were  executed  and 
delivered  with  the  consent  and  authority 
of  the  city;  and,  further,  that  the  city  con- 
sented to  and  ratified  the  action  otthe 
bridge  company  with  full  knowledge  ot 
the  fact  that  the  stock  ot  the  ChicacO  A 
Atchison  Bridge  Company  was  to  be  used 
as  part  payment  for  the  construction  of 
the  bridge,  and  with  knowledge  that  it 
had  no  other  assets  whatever  than  tlie 
stock  and  bonds  with  which  to  construct 
the  bridge.  It  alleges  that  the  $1,200,000 
first  mortgage  bonds  were  not  secured  by 
a  lien  upon  any  property  other  than  the 
franohi&es  for  building  a  bridge  over  the 
Missouri  river,  and  at  that  time  were  not 
worth  to  exceed  the  sum  of  $10,000.  It  ad- 
mits that  it  has  paid  off  $200,000  of  the 
mortgage  bonds,  and  alleges  that  the 
mayor  of  the  city  has  been  designated  by 
the  city  to  act  as  a  member  of  the  board 
of  directors  of  the  bridge  company,  and  as 
such  director  has  represented  the  city  for 
the  past  10  years  in  all  the  proceedings  of 
the  board  ot  directors,  and  the  city,  as  a 
stockholder,  hud  been  fully  Informed 
with  reference  to  the  refunding  of  the 
mortgage  indebtedness,  and  of  all  the  pro- 
ceedings ot  each  meeting  ot  the  company, 
and  has  consented  and  acquiesced  therein. 
It  alleges  that  the  matters  and  things  in 
controversy  in  this  action  were  adjudi- 
cated iu  a  former  action  between  the  city 
and  the  bridge  company  in  18S5,  and  that 
sincesaid  adjudication  there  has  been  paid 
to  the  city,  as  dividends  upon  its  stock, 
the  sum  of  $7,000,  and  since  tlie  Institution 
of  this  action,  and  during  the  ptendency 
thereof,  the  city  has  received  from  the 
bridge  company  the  sum  of  $2,000  as  divi- 
dends from  the  net  earnings  uf  the  bridge. 
It  denies  that  any  demand  has  ever  been 
madeupon  the  board  of  directors  to  prose- 
cute actions  upon  liabilities  due  the  bridge 
company,  and  states  that,  if  it  Is  deemed 
by  the  court  that  an.r  liability  exists 
agalnxt  any  of  tbestockholders.it  is  ready 
and  willing  to  institute  actions  against 
them,  and  to  obey  any  orders  made  by 
the  court  herein.  It  further  alleges  that 
It  is  advised  that  the  presHUt  holders  of 
the  stock  ot  the  company  are  boim  Ode 
holders  thereof  tor  value,  and.  further, 
that  the  city  has  no  authority  to  liold 
stock  In  the  bridge  company,  and  has  no 
right  or  standing  as  a  stockholder  in  the 
company;  that  the  stock  held  by  it  is  in 
violation  of  its  charter;  and  it  asks  judg- 
ment that  the  stock  of  the  city  be  canceled. 
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WUHaia  H.  Harria  filed  a  separate  an- 
■werand  crosa-petltlun  alleeloK  that  he 
paid  the  par  value  for  his  stock,  without 
any  knowledge  or  Information  concerning 
the  construction  contracts;  and,  further, 
that  the  city  of  Atchison  bad  no  power  or 
authority  to  subscribe  to  the  stock  of  the 
bridge  company,  and  was  not  entitled  to 
dividends  thereon;  and  he  asks  that  the 
stock  may  be  canceled,  and  the  city  be  re- 
quired to  pay  back  the  dividends  which  it 
has  received  thereon.  Each  of  the  other 
defendants  filed  a  separate  answer,  adopt- 
ing the  allcgutlone  of  the  answer  of  the 
Chicago  &  Atchison  Bridge  Company. 
On  January  6, 1888,  the  city  moved  the 
court  for  the  appointment  of  a  receiver, 
and  upon  the  hearing  of  the  motion  It 
was  made  to  appear  that  on  January  8, 
1888,  the  United  States  circuit  court  for 
the  district  of  Kansas,  In  an  action  by  the 
trustee  of  the  holders  of  the  mortgage 
bonds  against  the  bridge  company,  ap- 
pointed a  receiver  of  the  property  of  the 
bridge  company.  Including  the  franchises, 
rights  of  way,  and  all  other  property  con- 
nected with  the  bridge  of  the  company, 
and  directed  him  to  collect  all  rents  and 
moneys  whatsoever,  and  apply  the  same 
ander  the  order  and  direction  of  that 
court.  It  was  then  conceded  that  John 
C.  Tomllnaou,  who  was  appointed  re- 
ceiver, had  duly  quallfled  and  entered  upon 
the  dischargeof  bis  duties  as  such  receiver. 

At  the  conclusion  of  the  bearing,  the 
Indge  of  the  district  court  of  Atchison 
county  denied  the  application  of  the  city 
for  a  receiver  to  take  the  possession  and 
custody  ol  the  bridge  property,  franchises, 
rents.  Issues,  and  profits  of  the  Chicago  ft 
Atchison  Bridge  Company,  and  to  manage 
and  operate  tbe  same,  but  ordered  that 
George  W.Howell  be  appointed  receiver  for 
tbe  purpose  "only  of  instituting  and  pros- 
ecuting this  and  other  suits  to  cancel  stock 
beld  by  various  parties,  claiming  to  be 
•toekbolders  In  said  Chlcaeo  ft  Atchison 
Bridge  Company,  and  The  stock  Issued  by 
•aid  company  or  the  offlcers  thereof,  or  to 
institute  suits  to  recover  the  value  of  all 
atock  issued  by  said  Chicago  &  Atchison 
Bridge  Company  or  the  officers  thereof.  In 
such  form  and  Jurisdiction  as  may  be 
deemed  advisable  "  Tbe  city  of  Atchison 
thereupon  moved  to  substitute  the  receiv- 
er as  plaintiff,  which  motion  was  sus- 
tained, and  Oeorge  W.  Howell,  as  receiver, 
became  tbe  plaintiff  In  tbe  action,  and  filed 
bis  amended  petiti<m  therein.  In  wblcli  he 
alleged  the  order  of  appointment,  his  siib- 
atitntlon  as  receiver,  and  adopted  the  alle- 
gations of  the  amended  petition  filed  by 
tbe  city.  Tbe  defendants  opposed  the  ap- 
pointment of  a  receiver,  as  well  as  the  sub- 
atltntlon  of  the  plaintiff,  and  demurred  to 
the  receiver's  amended  petition  lor  want 
of  snfllclent  facts,  and  because  he  had  no 
legal  capacity  to  sue.  This  demurrer,  as 
well  as  that  of  a  llkecharaeter  filed  by  the 
other  defendants,  was  overruled  by  tbe 
court.  Separate  answers  were  then  filed 
by  tbe  defendants,  wblcb,  among  other 
allegations,  denied  tbe  right  or  authority 
of  tbe  receiver  to  pruaecute  the  action, 
and  setting  forth  tbe  prior  appointment 
of  a  receiver  In  tbe  federal  court.  In  Oc- 
tober, 1888,  the  canae  was  tried  without  a 


Jury,  when  findings  of  tact  were  made  by 
the  court,  and  tbe  conrt  atated,  aa  eoncln- 
slons  of  law— Ffret,  "that  as  to  tbe  de« 
fend  ants  O.  C.  Burnes,  J.  W.  Parker,  Ben- 
jamin F.  Strlngfellow.  R.  M.  Manley,  and 
B.  P.  Waggener  tbe  action  Is  barred  by 
tbe  statute  of  limitations;"  second,"  that, 
as  to  the  remainder  of  the  Indlvldunl  de- 
fendants, the  capital  stock  held  by  these 
In  the  <%lcago  &  Atchison  Bridge  Compa- 
ny is  deemed  to  have  been  issued  without 
consideration,  and  will  be  adjudged  and 
decreed  to  be  canceled  and  held  to  be  null 
and  void;"  third,  "aaSi  stock  la  ordered 
to  be  brought  into  court  and  canceled;" 
fourth,  "tUe  Chicago  ft  Atchison  Bildge 
Company  Is  enjoined  from  recognising  Hold 
atock,  or  paying  any  dividends  thereon.' 
Judgment  was  entered  by  tbe  conrt  In  ac- 
cordance with  the  conclusions  of  law. 
Exceptions  were  taken  to  the  ruling  of  the 
conrt  upon  the  demurrers  to  the  pleadings, 
upon  the  appointment  of  a  receiver,  and 
the  substitution  of  the  receiver  as  plaintlB 
In  the  action,  as  well  as  to  many  rulings 
upon  the  evidence  and  the  findings  of  fact 
and  law.  Motions  for  Judgment  on  tbe 
findings  of  tact  and  for  a  new  trial,  sepa- 
rately filed  by  the  defendants,  were  over- 
ruled and  denied,  and  the  defendants  sepa- 
rately excepted  to  the  rulings  thereon.  A 
case  made  was  settled  and  signed  by  the 
court  at  the  Instance  of  the  defendants, 
and  three  petitions  in  error  have  been  filed 
therewith,  which  will  be  considered  to- 
gether. 

The  findings  of  the  court  covered  a  wide 
range,  and  many  questions  thereon  are 
elaborately  dlscuHned  by  counsel.  Al- 
though we  have  given  much  attention  to 
some  of  these,  we  find  that  they  cannot  be 
properly  considered  or  decided  on  account 
of  an  objection  with  which  we  are  met  at 
the  threshold  of  the  Inquiry.  The  action 
was  prosecuted  by  an  unauthorized  per- 
son, termed  a  "receiver, "  and  the  Judg- 
mentconiplalned  of  was  given  In  his  favor. 
The  deienaants  below  resisted  the  ap- 
pointment of  George  W.  Howell  as  receiv- 
er, objected  to  his  substitution  as  plaintiff, 
and  to  the  pleadings  which  he  filed,  chal- 
lenged his  right  to  conduct  the  litigation 
by  objections  to  the  testimony,  and  to  tbe 
findings  and  Judgment.  If  tbe  appoint- 
ment of  tbe  receiver  was  unwarranted 
and  If  be  had  no  authority  to  prosecute 
the  action,  then  there  was  no  plaintiff  In 
the  proceeding,  as  tbe  receiver  was  substi 
tuted  for  tbe  city  of  Atchison,  after  wblcb 
It  dropped  out  of  the  case  as  plaintiff,  and 
the  action  proceeded  on  the  pleadings  filed 
by  thereceiver  and  upon  tbe  Issues  formed 
between  blm  and  the  defendants.  Tbe  ap- 
plication of  the  city  was  for  a  receiver  to 
tal<e  possession  of  the  bridge  property, 
franchises,  rents.  Issues,  and  proflts  of  the 
Chicago  ft  Atchison  Bridge  Company,  and 
to  manage  and  operate  tbe  bu.siness  of  the 
company,  and  also  to  prosecute  this  and 
other  proceedings  against  tbe  stockhold- 
ers and  ufUcers  ol  the  company,  to  remedy 
tbe  alleged  wrongs  that  were  stated  In 
the  pleadings.  The  court  denied  the  mo- 
tion of  the  city  for  a  receiver  to  take  po»- 
spRHlon  of  the  property,  or  to  manage  and 
operate  tbe  same,  but  did  appoint  the  re- 
ceiver for  the  sole  purpose  of  instituting 
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and  prosecuting  "thUand  other  suits." 
for  the  benefit  of  the  city  of  Atchison.  It 
thus  appears  that  the  court  limited  the 
functions  of  the  receiver  to  being  a  mere 
repreiientative  of  the  city  of  Atchison,  and 
posBibly  this  may  be  accounted  for  on  the 
ground  that  a  receiver  of  the  property  of 
the  bridge  company  bad  been  appointed 
by  the  federal  court  a  few  days  before  the 
appointment  of  Howeii,  who  was  tlien  in 
the  custody  and  control  of  the  bridge  and 
all  other  property  of  the  company.  Why 
the  receiver  was  appointed  merely  to  pros- 
ecute this  action  for  the  city  is  not  easily 
seen.  The  city  is  not  insolvent,  nor  inca- 
pacitated to  prosecute  any  action  or  pro- 
ceeding for  the  enforcement  of  Its  rights, 
or  to  protect  it  from  the  wrong-doing  of 
any  otticer  or  stockholder  of  the  bridge 
company,  or  of  any  other  person.  The 
statute  gives  the  city  authority  "to  sue 
und  bo  sued,"  and  it  baa  no  need  of  a  rep- 
resentative or  receiver  to  appear  in  court 
in  its  behalf  or  tosue  for  it.  According  to 
the  allegations  and  the  proof,  the  Chicago 
&  Atchison  Bridge  Company  is  solvent; 
but,  if  a  receiver  of  its  property  was  nec- 
essary or  allowable  for  any  reason,  it  was 
already  provided  with  one.  There  is  some 
contention  that  the  receiver  of  the  federal 
court  was  appointed  and  given  control  of 
the  property  of  the  company  merely  to 
thwart  the  action  of  the  state  court,  and 
that  be  Is  entitled  to  no  precedence  over 
George  W.  Howell,  appointed  as  receiver 
In  this  proceeding;  but  that  question  is 
wholly  immaterial,  since  the  court  refused 
to  appoint  Howell  as  a  receiver  of  the 
property,  and  only  appointed  him  to  bring 
this  proceeding  in  behalf  of  the  city.  He 
was  not  aathorized  to  take  charge  of  the 
assets  of  the  corporation,  and  neither  was 
he  empowered  to  manage  its  business  or 
close  u]!  its  affairs.  He  is  not  charged 
with  the  protection  of  any  fund  or  the 
preservation  of  any  property.  Instead  of 
being  the  representative  of  all  persons 
Interested  in  the  litigation,  he  is  the  cham- 
pion of  the  plaintiff,  and  adverse  to  all  the 
other  parties  to  the  controversy. 

We  are  referred  to  section  254  of  the  Civil 
Code  as  an  authority  for  the  appoint- 
ment; but  the  remedy  there  provided  Is  a 
provisional  one,  to  be  exercised  where 
there  is  property,  funds,  or  rights  in  ac- 
tion to  be  protected,  managed,  and  dis- 
posed of,  and  also  where  corporations 
have  been  dissolved  or  have  forfeited  their 
rights.  This  section  affords  no  warrant 
for  the  appointment  of  a  receiver,  such  as 
has  i>een  made,  nor  does  defendant  in 
error  call  our  attention  to  any  authority 
which  would  authorize  the  appointment 
under  the  general  equitable  jurisdiction 
of  the  court.  If  a  receiver  of  the  property 
bad  been  appointed  for  any  sufficient  rea- 
son, be  might  have  been  empowered  to 
collect  what  was  due  on  unpaid  stock, 
or  to  correct  the  alleged  wrongs  of  the 
officers  and  managers  of  the  corporation, 
and  for  these  purposes  might  have  been 
authorized  to  institute  legal  proceedings; 
but  the  appointment  in  such  a  case  would 
have  been  only  an  incident  to  the  matter 
in  controversy.  The  receivership  in  this 
case,  however,  is  not  an  incident  to  the 
matter  involved ;  neither  does  tiie  receiver 


sustain  the  relation  to  the  court  nor  per- 
form the  functions  ordinarily  sustained 
and  performed  by  a  receiver.  A  receiver 
is  an  officer  of  tlie  court,  and  should  be  an 
indifferent  person  between  the  parties  to 
a  cause.  He  is  appointed  in  behalf  of  all 
the  parties,  and  not  as  the  agent  or  repr«- 
senlative  of  either  party,  and  should  exer- 
cise his  functions  "in  the  interest  of  neither 
plaintiff  nor  defendant,  but  for  the  com- 
mon benefit  of  all  the  parties  in  interest." 
High,  Rec.  §  1;  Beach,  Rec.  §  2;  27  Myer, 
Fed.  Dec.  22.  In  this  case  the  receiver  was 
appointed  as  the  mere  agent  or  repre- 
sentative of  the  plaintiff  alone,  and  the 
powers  conferred  on  him  were  to  be  exer- 
cised in  direct  antagonism  to  all  the  de- 
fendants. There  seems  to  have  been 
doubt  in  regard  to  the  position  the  re- 
ceiver occupied  in  the  minds  of  the  parties 
and  tlie  trial  court.  In  some  cases  he  is 
treated  as  the  receiver  of  the  bridge  com- 
pany, and  as  bringing  tlie  action  for  the 
benefit  of  tlie  corporation,  and  yet  he 
prosecutes  and  obtains  a  judgment 
against  the  corporation.  In  other  in- 
stances be  is  spoken  of  as  a  receiver  prose- 
cuting the  action  for  the  benefit  of  the 
city  of  Atchison,  and  the  findings  and 
judgment  of  the  court  recite  that  this  was 
the  purpose  of  the  appointment,  and  that 
his  function  was  to  prosecute  the  suit  for 
the  benefit  of  the  city  of  Atchison,  and 
against  the  Chicago  &  Atchison  Bridge 
Company. 

It  is  said  that  the  equitable  jurisdiction 
of  the  court  to  appoint  receivers  is  not  to 
be  doubtingly  exer<;ised,  and  never  where 
there  is  any  other  adequate  remedy ;  but 
In  this  case,  as  has  been  stated,  there  is 
neither  authority  nor  necessity  for  pro- 
viding the  city  of  Atchison  with  a  repre- 
sentative or  receiver.  It  is  a  competent 
party  in  any  proceeding  to  protect  its 
rights  as  a  stockholder,  and  if  the  officers 
of  the  corporation  have  made  fraudulent 
contracts,  or  are  engaged  in  transactions 
which  will  result  to  the  Injury  of  the  cor^ 
poration  or  the  city,  as  one  of  its  stock- 
holders, it  may  maintain  an  action  in  its 
own  name  to  protect  its  own  or  the  inter- 
ests of  the  corporation,  or  to  obtain  any 
equitable  remedy  to  which  it  is  entitled. 
Ordinarily,  an  action  to  enforce  rights  or 
prote<'t  the  interests  of  n  corporation 
should  he  brought  in  the  corporate  name; 
but  where  the  officers  or  managers  of  the 
corporation  refuse,  upon  proper  request, 
to  bring  such  action,  it  may  be  brought 
in  the  name  of  the  stockholders.  4  Amer. 
&  Eng.  Enc.  Law,  280,  and  cases  cited. 

it  Is  conceded  by  both  parties  that,  if  a 
cause  of  action  exists  in  favor  of  the  city 
in  this  case,  it  may  be  prosecuted  in  the 
name  of  the  city;  and,  if  that  is  true, 
what  reason  is  there  for  the  appointment 
of  a  representative  of  the  city,  and  what 
authority  is  there  for  the  substitution  of 
another  as  plaintiff  iu  its  stead?  The 
counsel  for  the  receiver  argue  at  great 
lengtli  and  cite  numerous  authorities  to 
sustain  the  right  of  the  city  as  astock- 
liolder  to  bring  the  action,  and  thereby 
has  furnished  an  argument  against  the 
appointment  of  a  receiver,  and  his  substi- 
tution in  the  place  of  the  city.  It  a  caase 
of  action  exists  in  favor  ol  a  stockholder. 
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and  the  corporation  relanes  to  proceed 
upon  proper  reqnest,  the  city,  as  a  stock- 
holder, iB  a  real  and  competent  party  to 
brlnt;  the  action,  and  there  la  no  neceoHlty 
or  reason  in  anbatituting  a  next  friend  or 
receiver  to  sue  for  it. 

The  principal  cauae  of  complaint  la  the 
contract  which  was  made  between  the 
Chicago  &  Atchlaon  BrIdKe  Company  and 
the  i^merican  Bridge  Company,  by  which 
all  the  stock  and  bonds  of  the  former  were 
Kiven  to  the  latter  for  the  building  of  the 
bridge;  but,  if  a  cause  once  existed  in  fa- 
vor of  the  city  by  reason  of  the  vice  In 
that  contract  and  the  fraud  of  the  parties 
thereto,  it  may  have  been  validated  byac- 
quietjceuce  and  ratification  on  the  part  of 
the  city.  It  in  a  familiar  rule  of  equity 
that  voidable  contracts,  tainted  with  vice 
iu  their  origin,  may  become  valid  by  the 
subaequent  acquiescence  and  adoption  of 
the  patties.  The  contract  In  question  was 
made  in  1874,  and  the  bridge  was  complet- 
ed under  thatcontract  In  1875. and  it  seems 
from  the  testimony  that  the  city  was  then 
acquainted  with  all  the  terms  and  condi- 
tions of  the  contract  andtheconslderation 
which  was  to  be  paid  for  the  bridge. 
With  this  knowledge,  the  city  has  re- 
mained silent  until  recently,  has  partici- 
pated in  numerous  meetings  of  the  stock- 
iiolders,  and  has  accepted  payments  of  div- 
idends on  the  stock  which  it  acquired 
through  the  contract.  It  Is  claimed  in 
behalf  of  the  city  that  it  had  no  knowl- 
edge of  what  such  a  bridge  would  cost  un- 
til within  two  years  prior  to  the  com- 
mencement of  the  action;  and,  further, 
that  it  had  no  knowledge  until  then  of 
the  overvaluation  of  the  bridge,  and  of  the 
alleged  wrongful  absorption  of  the  pro- 
ceeds of  the  stock  and  bonds  by  the  parties 
concerned  in  the  contract.  On  the  other 
hand,  it  is  contended  that  at  the  time  the 
contract  was  made  the  company  had  no 
property  except  the  franchise  to  build  the 
bridge;  that  its  stock  and  mortgsgebcmds 
had  no  market  value ;  that  various  efforts 
to  secure  tbe  building  of  the  bridge  for  the 
stock  and  bonds  were  unavailing;  and 
that  finally  the  American  Bridge  Cora  panj' 
was  procured  to  build  It  for  the  considera- 
tion mentioned.  It  is  claimed  that  tbe 
transaction  was  made  openly  and  in  good 
faith,  and  upon  the  most  favorable  terms 
for  the  Chicago  &  Atchison  Bridge  Com- 
pany that  could  be  secured,  and  also  with 
the  full  knowledge  and  approval  of  all  in- 
tewsted  parties,  including  the  city. 
Whether  the  city  is  not  chargeable  with 
knowledge  of  what  tbebrldge  would  cost, 
and  whether  there  was  any  fraud  iu  the 
transaction  of  thoseinterestedin  the  build- 
ing of  the  bridge,  and  whether  the  city  has 
not  by  its  knowledge  of  these  transactions 
and  its  delay  in  repudiating  the  same,  as 
well  as  by  receiving  and  retaining  the 
fruits  of  tbe  transactions,  waived  the  vice 
In  the  same,  are  questions  which  should 
only  be  investigated  when  tbe  real  parties 
are  before  the  court.  If  the  validity  of  the 
contract  is  to  be  investigated,  it  would 
seem  that  tbe  American  Bridge  Company 
should  he  made  a  party.  It  was  an  im- 
portant factor  in  the  transaction,  the  city 
received  its  stock  from  that  company, 
and  all  the   other    stockholders  derived 


their  title  throngb  the  same  source.  Tbe 
other  questions  In  thecase  which  have  been 
so  much  discussed  cannot  be  investigated 
in  this  proceeding,  and  can  only  be  consid- 
ered when  tbe  issues  are  framed  between 
the  real  and  the  necessary  parties  to  the 
controversy.  The  judgment  of  thedistrict 
court  will  be  reversed. 
All  the  justices  concurring. 


PiTLLERTox  et  al.  V.  Hill. 
{Supreme  Court  of  Kansas.     April  9, 1899.) 

GUABANTT  OP  NOTE— EVIDEHOB  TO  EXPLAIN. 

1.  A  Stranger  to  a  promissory  note,  who  writes 
bis  name  across  tbe  back  thereof  before  it  is  de- 
livered to  the  payee,  incurs,  prirna  fade,  the 
liability  of  a  gaarantor. 

3.  But  parol  proof  may  lie  received  to  show 
the  exact  liability  of  such  indorser,  by  showing 
tbe  agreement  and  understanding  of  the  parties 
at  tbe  time  of  sucb  indorsement. 
(Syllai/vs  by  Strang,  C. ) 

Commissioners'  decision.  Error  from 
district  court,  Oraham  county;  Lotns  K. 
Pratt,  Judge. 

Action  by  S.  H.  Fullerton  and  others 
against  W.  B.  Hill,  A.  L.  and  Mary  J. 
Dunnwoody  on  a  promissory  note,  and 
for  the  foreclosure  of  a  mortgage  given 
by  A.  L.  and  Mary  J.Dunnwoociy.  Judg- 
ment for  plaintiffs  against  A.  L.  and  Mary 
J.  Dunnwoody.  and  in  favor  of  W.R.  Hill, 
against  plaintiffs  for  costs.  To  the  Judg- 
ment in  favor  of  Hill,  plaintiffs  bring  error. 
Afflrined. 

W.  W.  &  W.  F.  Guthrie,  for  plaintiffs  In 
error.    Z.  V.  Tritt,  for  defendant  In  error. 

Strano,  C.  This  action  was  brought 
by  the  plaintiffs,  as  plaintiffs  in  the  court 
below,  upon  a  promissory  note  executed 
to  them  by  A.  L.  Uunnwoody  and  Mary 
Dunnwoody,  and  indorsed  by  the  defend- 
ant W.  R.  Hill.  Tbe  action  was  also  for 
the  foreclosure  of  a  real-estate  mortgage 
given  by  A.  L.  Dunnwoody  and  wife  to 
aecure,  in  part,  said  note.  Htii  answered, 
and  alleged  that,  at  the  time  he  indorsed 
the  note,  he  did  so  only  upon  tbe  special 
agreement  with  the  plaintiffs  and  theoth- 
er  defendants  that,  it  be  would  Indorse  tbe 
note,  they  would,  when  one-half  the 
amount  of  said  note  was  paid,  surrender 
said  note,  and  take  a  new  note  for  thebal- 
ance,  secured  by  a  mortgage  to  be  given 
by  the  Dunnwoodies  upon  certain  real 
estate.  He  also  says  that,  subsequent  to 
his  indorsement  of  the  note,  one-half  of 
said  note  was  paid,  and  the  mortgage 
was  given  by  the  Dunnvr oodles  and  taken 
by  the  plaintiffs  as  agreed,  but  that,  in- 
stead of  surrendering  the  old  note  and 
taking  a  new  one,  the  plaintiffs  retained 
the  old  note,  and  took  the  mortgage  as 
security  for  the  balance  due  thereon.  A 
reply  was  Bled,  denying  generally  tbe  al- 
legations of  Hill's  answer,  and  thecase 
went  to  trial  on  the  issue  made  by  Hill. 
Judgment  was  taken  for  plaintiffs  against 
A.  L.  and  Mary  J.  Dunnwo(jdy  forthe  bal- 
ance due,  and  tbe  mortgage  was  fore- 
closed. The  trial  was  by  the  court,  which 
found  in  favor  of  Hill,  that  he  was  not 
liable  on  the  note,  and  he  recovered  judg- 
ment for  bis  costs.  Motion  for  new  trial 
was  overruled,  and  the  plaintiffs  bring  the 
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case  here,  and  allege  for  error  the  overruU 
Ing  by  the  cnort  of  the  objection  to  the 
reception  of  evidence  under  the  answer  of 
defendant  Hill.  And,  secondly,  they  al- 
lege that  the  court  permitted  Hill,  over 
their  objection,  to  Introduce  evidence  lu 
proof  of  a  concurrent  parol  agreement 
lluiting  bis  written  liability  on  the  note 
sued  on. 

The  first  inquiry  In  this  ease  Is,  what  is 
the  character  of  UlU's  liability  onthenote 
sued  on?  Hill  was  a  stranger  to  the  note. 
What  liability  did  he  incur  by  writing  his 
name  across  the  back  thereof?  This  ques- 
tion was  settled,  in  this  state,  at  a  very 
early  day.  In  the  case  of  Finnan  v. 
Blood,  2  Kan.  497,  this  court  declarer  that 
the  liability  Incurred  by  an  irregular  in- 
doraenient  of  a  promissory  note,  that  is, 
the  writing  of  his  name  by  a  stranger  to 
the  note  across  the  back  thereof.  Is  prima, 
facie  that  of  a  Kuarantor.  Judge  King- 
man, delivering  the  opinion  of  the  court, 
says:  "If  the  note  is  designed  for  the 
payee,  then  he  cannot  be  held  as  an  In- 
dorser.  He  Is  a  stranger  to  the  note.  He 
must  be  held  either  as  an  original  prom- 
isor or  guarantor.  Holding,  then,  that, 
in  settling  this  question  for  the  first  time, 
It  is  well  to  follow  those  decisions  that 
seem  best  to  Intt-rpret  the  original  under- 
standing ol  the  parties,  we  tlilnk,  in  the 
absence  of  proof,  Wilder  and  Morrow 
should  be  held  as  guarantors."  Wilder 
and  Morrow,  strangers  to  the  note,  had 
written  their  names  across  the  back  of 
said  note.  They  sustained,  primn  facie, 
the  same  relation  to  the  note  sued  on  in 
that  case  that  Hill  does  to  the  note  sued 
on  in  this  case.  The  case  of  Fuller  v.  Scott, 
8  Kan.  2-5,  follows  the  Firman  Case.  In 
that  case  it  is  said :  "The  Indorsement  of 
the  name  of  a  third  person  upon  the  back 
of  a  promissory  note  Is  prima  facie  evi- 
dence ol  a  contract  of  guaranty. "  In  the 
case  of  Whittenhall  v.  Korber,12  Kan.  620, 
the  Firman  Case  is  again  recognized,  and 
referred  to  as  stating  the  law  on  thisques- 
tlon.  Bee,  also,  Sarbach  v.  Jones, 20  Kan. 
497;  Withers  v.  Berry,  25  Kan.  373;  Talley 
V.  Burtis,  45  Kan.  151,  25  Pac.  Rep.  603. 
and  cases  there  cite<J. 

The  llabillt}  of  Hill  being  fixed,  prima, 
facie,  as  that  of  guarantor  instead  of  that 
of  commercial  Indorser,  parol  testimony 
may  be  given  to  show  his  exact  relation 
to  the  other  parties  to  the  note,  and  the 
exact  liability  assumed  by  him  when  he 
put  his  name  thereon.  Firman  v  Blood, 
supra:  "The  difference  is  this:  in  Massa- 
chusetts he  Is  presumed  to  be  an  original 
promisor,  in  Ohio  he  is  presumed  to  be  a 
guarantor,  but  In  either  state  parol  evi- 
dence Is  received  to  rebut  Ihe presumption, 
and  show  what  liability  it  was  intended 
be  should  assume,  and  what  relation  he 
should  sustain  to  the  paper."  In  Fuller  v. 
Scott,  8  Kan.  25,the  court  says :  "  The  li- 
ability Incurred  by  a  stranger  to  a  prom- 
issory note,  by  writing  bis  name  across 
the  back  thereof.  Is  that  of  an  implied 
guaranty,  unless  the  same  is  ineonHisteut 
with  the  understanding  of  the  parties; 
clearly  recognizing  the  right  to  show,  by 
parol  proof,  the  exact  llahllity  so  incurred, 
according  to  the  understanding  of  the 
parties,  at  the  time  of  the  Indorsement 


and  delivery  of  the  note.  In  Withers  v. 
Berry,  supra,  one,  a  stranger  to  a  note, 
who  bad  written  his  name  across  the 
back  thereof,  was  permitted,  when  sued 
thereon,  to  show  that,  at  the  time  the 
note  became  due,  the  maker  thereof  was 
solvent,  and  that  the  note  could  have  been 
collected  of  him  by  the  exercise  of  reason- 
able diligence,  but  that  afterwards  the 
maker  became  Insolvent;"  and ench show- 
ing was  held  a  good  defense.  In  the  case 
of  Talley  V.  Burtis,  45  Kan.  147,  25  Pac. 
Rep.  603,  the  same  principle  Is  recognixed. 
Counsel  cite  the  case  of  Doollttio  v.  Ferry, 
20  Kan.  230,  to  show  that  oral  testimony 
may  not  be  received  to  affect  the  llubillty 
of  the  Indorser  on  a  note.  The  distinction 
between  that  case  and  this  is  that  in  this 
case  Hill  was  a  stranger  to  the  note  he 
Indorsed,  and  in  law  became,  prima  facie, 
a  guarantor  thereof;  while,  in  the  case 
cited.  Ferry  and  Watson  were  the  payees 
In  the  note,  and  by  their  Indorsement  be- 
came liable  as  commercial  Indomers. 
Their  Indorsement  carried  with  It  the  title 
to  the  note,  while  In  the  case  at  bar  Hill's 
Indorsement  did  not  in  any  way  affect  the 
title  to  the  note.  A  different  rule  prevails 
In  the  cases  because  of  the  different  liabil- 
ities incurred  by  the  Indorsement  of  a  note 
by  tbe  payees  therein  and  by  a  stranger 
to  the  note.  We  think  the  defense  of  Hill 
was  one  that  could  properly  be  set  up  and 
proven  In  the  case,  and,  the  court  having 
made  a  general  finding  in  favor  of  Hill 
thereon,  tbe  case  must  be  affirmed,  and  It 
is  so  recommended. 

Per  Curiam.    It  la  so  ordered;  all  tlie 
Justices  concurring. 


Drakk  et  al  v.  Green  et  al. 

(Supreme  Court  of  Kaneaa,  April  9, 1893.) 
Mkchanics'  Lieks — Amendment  of  Statemest. 
A  statement  for  a  mechanic's  lien,  filed 
before  tbe  law  of  1889,  autborizinR  such  state- 
menta  to  be  amended,  went  into  eflect,  cannot  be 
amended  after  the  statutory  period  for  filing  tbe 
same  has  elapsed,  so  as  to  change  the  description 
of  the  property  sought  to  be  charged  to  a  distinct 
and  separate  lot  from  that  described  in  the  state- 
ment, as  originally  filed  in  tbe  office  of  the  clerk 
of  the  district  court. 

(SyllcUms  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
court  of  common  pleas,  Sedgwick  county ; 
Jacob  M.  Bai.ukrbton,  Jadge. 

Action  by  M.  T.  Green,  George  L.  Pratt, 
and  George  D.  Cross,  partners  as  the  Chi- 
cago Lumber  Company,  against  Sarah  J. 
and  Hiram  T.  Drake,  to  foreclose  a  me- 
chanic's lien.  Judgment  for  plaintiffs. 
Defendants  bring  error.     Reversed. 

J.  E.  Hume,  fur  plaintiffs  In  error. 

Green,  C.  This  was  an  action  to  fore^ 
close  a  mechanic's  lien,  brought  by  the 
Chicago  Liumbur  Company  in  the  common 
pleas  court  of  Sedgwick  county  against  the 
plain tiffH  in  error.  Tbe  mechanic's  lien 
was  properly  Hied  in  the  office  of  the  clerk 
of  the  district  coart  on  tbe  24th  day  of  Oc- 
tober, 1S87,  to  cover  lot  25.  on  Burns  ave- 
nue. In  Ford's  second  addition  to  tlie  city 
of   Wichita,  for  fl,332.33,  on  account  o( 
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materinl  furnlBliPd.  The  petition  HllPRed 
that  the  butldInK  wsb  completer!  on  the  2<1 
(lay  of  September,  1K«7,  and  that  a  Rtate- 
nient  for  a  lien  was  filed  In  the  oftlceof  the 
ciert(  of  the  discrlct  court,  giving  the  date 
of  tlie  flIliiK,  and  alleging,  as  a  descrlp- 
ilon  of  property,  "lot  25,  on  liurns  ave- 
nue, in  Ford'H  necond  addition  to  Wichita, " 
and  that  on  the  24th  day  of  October, 
18M7.  the  plaintiff  fnrniahed  Sarnh  J. 
Dralte  a  copy  of  the  statement  of  the 
lien.  The  defendants  below  answered  by 
a  gf'neral  denial,  except  that  It  was  ad- 
mitted that  Sarah  J.  Drake  owned  the 
property  described  In  the  petition.  It 
was  admitted  on  the  trial  that  Jackson 
and  Plank  were  the  contractors,  and  that 
the  Chicago  Lumber  Company  bad  fur- 
nished the  lumber  and  material  ns  claimed 
in  the  petition.  There  was  no  question 
raised  about  the  filing  of  the  lien  or  the 
service  of  a  copy  upon  the  owner  of  the 
property  attempted  to  becbarged  with  the 
lien.  During  the  progress  of  the  trial  it 
was  disclosed  that  the  Improvements  for 
which  the  material  was  furnished  were  for 
a  building  on  lot  24,  Payne  avenue,  in 
Ford's  second  addition  to  the  city  of  Wich- 
ita, and  that  the  last-described  tract  of 
ground  was  a  distinct  lot  from  the  land 
described  in  the  lien  and  petition.  The 
plaintiffs  moved  to  amend  the  statement 
for  a  lieu,  as  well  as  the  allegation  of  the 
petition,  BO  as  to  conform  to  the  facts, 
and  the  court  allowed  the  same,  over  the 
objections  of  the  defendants,  and  gave 
Judgment  for  the  plaintiff  for  the  amount 
claimed. 

It  is  flrst  urged  that  the  lien  law,  as  It 
existed  prior  to  the  law  passed  In  1K»9,  did 
not  permit  any  such  amendments  to  be 
made,  and  that  the  eaactment  allowing  a 
lien  to  be  amended  could  have  no  retro- 
spective effect;  that  the  act  of  the  legisla- 
ture can  only  be  construed  to  have  a  pro- 
spective operation,  unless  it  is  obvious  from 
the  statute  Itself  that  the  legislature  in- 
tended otherwise.  Chapter  168,  Sess. 
Laws  1889,  provided  that  any  lien  state- 
ment might  be  amended  by  leave  of  the 
court  in  furtherance  of  justice,  the  same  as 
pleadings,  except  as  to  the  amount  claimed. 
We  think;,  under  the  unbrokencurrent  of  au- 
thorities, a  mechanic's  lien  statement  can- 
not be  so  amended,  after  the  statutory 
period  for  filing  has  elapsed,  as  to  change 
thedeHcriptionof  the  property  entirely,  un- 
less upon  express  statutory  authority.  15 
Aniei.  &  Eng.  Enc.  Law,  178 :  2  Jones, 
Liens,  §  1455;  Phil.  Mech.  Liens,  §  426; 
James  V.  Van  Horn.  39  N.  J.  Law,  356. 
Cun  It  be  claimed  that  the  law  of  1889  au- 
thorized the  amendment'/  We  think  not. 
The  enactment  isprospective  in  Its  nature, 
and  cannot  t)e  well  cnuBtruedto  have  a  re- 
trospective operation.  It  has  even  tieen 
questioned  whether  the  legislature  would 
have  the  power  to  give  the  law  such  an  ef- 
fect. Swayzev.  Wade,  25Kan.5n9.  Thegeii- 
eral  ruleot interpretation  isthat  "statutes 
are  not  to  be  so  constrned  as  to  have  a 
retrospective  effect  nnless  such  construc- 
tion be  required  in  the  mostexplicit terms, 
the  presumption  being  that  they  are  to 
operate  prospectively. "  15  Amer.  &  Eng. 
Enc.  Law,  ISO.  Mr.  Chief  Justice  Fri.i.KU 
said,  in  the  case  of  SShreveport  v.  Cole,  129 


U.  8.  43,  9i^up.  Ct.  Rep.  210:  "Constitn- 
tions  as  well  as  statutes  are  construed  to 
operate  prospectively  only,  unless,  on  the 
face  of  the  instrument  or  enactment,  the 
contrary  intention  is  manifest  be.vond  a 
reasonable  question."  V\'e  think  the 
amendment  of  the  mechanic's  lien  state- 
ment was  unauthorized,  and  that  thecourt 
erred  in  allowing  it  to  be  made.  It  is 
recommended  that  the  judgment  of  the 
court  be  reversed,  and  tbut  a  new  trial  be 
granted. 


PRR  Curiam.    It  is 
Justices  concnrrtng. 


■o  ordered;  all  the 


Layson  et  al.  v.  Oranob. 

(Supreme  Court  of  Kansas.  April  9, 1802.) 
What  Conrtitdtbs  HoMssTEAn. 
Where  a  debtor  owns  a  house  and  three 
lots,  oontainlug  less  than  one  acre,  within  the 
limits  of  a  city,  upon  which  he  resides  with  his 
family,  and  also  had  a  carpenter  shop  which  he 
afterwards  oooverted  into  rooms,  which  he  rent- 
ed to  a  family,  but  did  not  lease  any  portion  of 
the  ground,  but  simply  gave  the  tenant  the  riRht 
of  ingress  and  egres.s  to  and  from  the  premises, 
and  reservea  the  basement  to  such  boildint;  for 
his  ovra  use,  as  well  as  the  lot  upon  which  the 
building  was  situated,  held,  that  the  whole  prop- 
erty is  a  homestead,  and,  as  suoh,  is  exempt  from 
forued  sale  upon  execution. 

(.Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Shawnee  coaoty;  John 
Guthrie,  Judge. 

Action  by  Thomas  A.  Grange  against 
W.  L.  Layson  and  others  to  enjoin  the 
confirmation  of  the  sale  of  a  lot  on  execu- 
tion. Judgment  for  plalutlB.  Defendants 
bring  error.     Affirmed. 

Bradford  A  Uuhoo,  for  plaintills  in 
error.  O.  C.  Clemens,  tor  defendant  In 
error. 

Gkrbn,  C.  The  question  presented  by 
the  record  in  this  case  is  one  of  houiestead 
exemption.  Thomas  A.  Grange  owned 
three  lots,  adjoining  each  other,  on  Lime 
street,  in  the  city  of  Topeka.  The  tract 
contained  less  than  one  acre.  He  resided 
on  these  lilts  with  his  family,  iu  a  house 
located  upon  the  north  subdivision. 
Across  the  rear  end  of  the  three  lots  he 
had  a  corral  fenced  off  for  his  cow  and 
liorae.  His  well,  cistern,  coal-house,  and 
other  outbuildings  were  all  located  upon 
the  same  number  as  his  bouse.  Upon  the 
south  lot  the  defendant  in  error  had  a 
building  which  he  had  used  for  several 
years  as  a  carpenter  shop.  Having  met 
with  an  accident,  which  incapacitated 
him  from  working  at  his  trade  as  a  car- 
penter, he  procured  Bome  lumber,  and 
raised  the  roof  of  the  shop  and  converted 
it  into  a  story  and  a  half  house,  con- 
taining four  rooms,  which  he  rented 
to  a  family  for  f  10  per  month,  reserv- 
ing the  basement,  in  which  he  manu- 
factured hominy  during  the  winter  sea- 
son. The  tenant  procured  water  from' 
Grange's  well  and  cistern,  and  kept  his 
coal  in  u  chicken-house  back  of  the  latter's. 
residence.  Grunge  reserved  the  entire- 
ground,  so  that  the  tenant  only  had  the- 
right  of  ingress  and  egress  to  and  from. 
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the  rented  pi-emises.  Somt)  Bis  months 
alter  the  building  had  been  occupied  by 
the  tenant  the  plaintiffs  in  error  levied  an 
execution  npon  the  snuth  lot,  and  It  was 
Bold,  and  bid  in  by  the  judgment  creditor. 
The  defendant  in  error  then  commenced  an 
action  to  restrain  the  plaintiffs  in  error 
from  proceeding:  further,  and  upon  a  final 
hearing  the  court  below  granted  a  perpet- 
ual injunction. 

The  only  queutlon  presented  is  whether 
or  not  the  property  levied  upon  was  ex- 
empt as  the  homestead  of  the  defendant  in 
error.  The  language  of  the  constitution 
is  that  "one  acre  within  the  limits  of  an 
incorporated  town  or  city,  occupied  as  a 
reBideoce  by  the  family  of  the  owner,  to- 
gether with  all  the  improvements  on  the 
same,  shall  be  exempt  from  forced  sale 
under  any  process  of  law,  and  shall  not 
be  alienated  without  the  joint  consent  of 
the  husband  and  wife,  wiien  that  relation 
exists."  Const,  art.  15,  §  9;  Gen.  St. 
1889,  par.  235.  It  seems  to  be  conceded 
that  the  three  lots  would  have  been  ex- 
empt so  long  as  the  carpenter  shop  was 
used  as  such  by  the  defendant  in  error. 
Did  the  remodeling  of  the  building  and  the 
renting  of  it  change  the  homestead  right? 
It  must  be  observed  that  under  the  find- 
ings of  the  trial  court  the  claimant  of  the 
homestead  right  reserved  the  land,  and 
only  leased  the  four  rooms.  He  still  re- 
tained ail  of  the  ground  and  the  use  ut  the 
basement.  It  was  the  same  as  if  be 
had  rented  rooms  in  his  house  to  a 
family,  except  that  the  building  rented 
Avas  detached  from  the  house  actual- 
ly occupied  by  the  debtor  and  his  fam- 
ily. It  has  been  derided  by  this  court 
that  the  homestead  character  is  not  de- 
stroyed where  a  part  of  the  building  is 
leased  to  another  for  a  purpose  not  incon- 
sistent with  the  homestead  right.  We 
thinlc  the  principle  is  the  same  where  the 
rooms  rented  are  in  a  detached  building, 
upon  exempt  property.  Counsel  forplain- 
tiffs  in  error  rely  upon  the  case  of  Ashton 
v.  Ingle,  20  Kan.  670,  tosupporttheir  claim 
that  the  property  levied  upon  is  not  ex- 
empt. To  this  claim  it  is  suliiclent  to  say 
that  in  that  case  this  court  said:  "Where 
bouses  and  lots  are  rented  for  a  money 
i-ent,  •  •  •  with  the  intention  that 
such  houses  and  lots  shall  become  the 
h<«mes  and  residences  of  such  tenants  and 
their  famlles,  and  they  actually  do  become 
the  homes  and  residences  of  such  tenants 
and  their  families,  the  owner  certainly 
cannot  then  claim  that  such  houses  and 
lota  are  a  part  of  his  own  residence, 
although  they  may  adjoin  the  same."  In 
this  case  no  land  was  leased.  The  defend- 
ant in  error  still  retained  the  possession 
nt  all  of  his  ground.  The  supreme  court 
of  Illinois,  in  the  case  of  Stevens  v.  Hol- 
liDgsworth,  74  111.202,  said:  "The  inten- 
tion of  the  legislature  in  enacting  the 
homestead  exemption  law  was  not  to 
save  a  mere  shelter  for  the  debtor  and  his 
family,  but  it  was  to  give  him  full  enjoy- 
ment of  the  whole  iotof  ground  exempted, 
to  be  used  in  whatever  way  he  might 
think  best  for  the  occupancy  and  support 
of  his  family,  whether  in  the  way  of  culti- 
vating it  or  by  the  erection  of  buildings 
upon  it,  either  for  carrying  on  bis  own 


business  or  for  deriving  income  in  tlie  way 
of  rent."  This  court  has  recently  held 
that  it  mnl(es  no  difference  if  a  part  of  the 
homestead  has  been  used  for  some  other 
purpose,  not  inconsistent  with  the  own- 
er's  homestead  interests,  where  the  part 
claimed  as  not  being  a  part  of  the  home- 
stead has  not  been  totally  abandoned  by 
the  debtor.  Hoffman  v.  Hill,  47  Kan.  — , 
28  Pac.  Rep.  623.  See,  also,  Bebb  v. 
Crowe,  39  Kan.  342,18  Pac.  Rep.  223;  Rush 
v.  Gordon,  38  Kan.  535,  16  Pac.  Rep.  700; 
Morrissey  v.  Uonohue,  32  Kan.  646,  6  Pac. 
Rep.  27;  Hogan  v.  Manners,  23  Kan.  551; 
Lazell  V.  Lazell,  8  Alien,  575;  Mercier  v. 
Cbace.1I  Allen, 194;  In  re  Tertelling.  2  Dill. 
389;  Thorap.Homest.&  Ex.  $  120;  Uubbell 
v.Canady,58  111.  425.  We  think  the  lot  lev- 
ied upon  and  sold  was  exempt,  and  that 
the  confirmation  was  properly  enjoined. 
We  recommend  an  aSirmance  of  the  judg- 
ment. 

Pkr  Curiam.    It  la  so  ordered ;  all  the 
justices  concurring. 


German  Ins.  Co.  of  Frkeport  v.  York. 

(Supreme  Court  of  Kansas.    April  9, 1893.) 

PlBB  ISSORANCE — WaIVER  OP  CONDmOXB  —  COX- 
YETANCB  OF  HOMESTEAD  —  SeVEBABLB  CON- 
TRACT. 

1.  Where  it  was  stipulated  in  a  policy  of  flra 
insurance  "that,  if  tlie  property  insured  shall 
hereafter  become  mort^ged  or  iccumbered,  ivith- 
out  the  conseDt  of  the  coiupanv  indorsed  thereoD, 
it  shall  be  null  and  void, "  and  the  insured  sold 
and  conveyed  the  property  for  the  sum  of  t6,000, 
(5,000  of  which  was  paid  in  cash,  and  the  pur- 
chaser gave  to  his  grantee  a  mortgage  for  (1,000 
upon  the  premises  to  secure  the  balance  of  the 
purchase  price,  and  tiie  vendor  and  vendee  went 
to  the  local  agent  of  the  insurance  company  and 
notified  bim  of  the  terms  of  the  same,  and  filled 
out  an  assignment  of  the  policy  to  the  purchaser, 
which  was  transmitted  to  the  home  office,  and 
consent  was  given  to  the  sale,  but  the  company 
had  no  notice  other  than  the  knowledge  of  the 
lozal  agent  of  the  giving  of  the  mortgage  until 
after  the  property  was  destroyed,  /leld,  Uiat  the 
assent  given  by  the  company  to  the  sale  and 
transfer,  and  the  notice  to  the  local  agent  of  the 
giving  of  the  mortgage,  was  an  assent  to  the 
terms  of  the  sale  and  the  incumbrance  of  the 
property  for  the  purchase  price,  and  that  the 
giving  of  the  mortgage  did  not  avoid  the  policy. 

2.  The  execution  of  a  deed  of  the  homestead, 
which  is  signed  by  the  husband  alone,  and  there 
fore  void,  will  network  a  forfeitnreof  anyrights 
under  a  fire  insurance  policy. 

S.  Where  a  separate  valuation  has  been  placed 
upon  diSeront  subjects  of  insurance,  as  tSOO  on  a 
dwelling-house,  and  t30U  on  household  furniture, 
the  contract  is  severable,  and  not  indivisiDle. 
(SyUabUB  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Cloud  coanty;  Tueodorg 
Laino,  Judge  pro  tew. 

Action  on  a  Are  insurance  policy  by  C. 
W.  York  against  the  German  Insurance 
Company  o(  Freeport,  III.  Judgment  lor 
plaintiff.  Defendant  brings  error.  Modi- 
fied. 

Sheafor  &  Botaiord  and  Q.  W.  Baraett, 
for  plaintiff  in  error.  Kevaett,  Peck  i 
Matsoa,  for  defendant  in  error. 

Grekn,  C.  This  was  an  action  brought 
by  C.  W.  York  In  thedistrict  court  of  Ooud 
county  upon  a  policy  of  insurance  against 
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fire  iBsued  by  the  German  Insurance  Com- 
pany for  f  1,000;  $R00  being  upon  a  dwell- 
iuK-houBe  and  9200  upon  the  contents. 
The  policy  was  made  to  Clinton  L.Mosher, 
dated  the  Slat  day  of  May,  1886,  and  as- 
signed to  the  defendant  In  erroron  the  7th 
day  of  May,  1887,  he  having  purchased  the 
premises  upon  which  the  house  was  sit- 
uated on  that  date.  A  mortgage  was  exe- 
cuted by  York  and  wife  to  Mosher  to  se- 
cure fl.OOO  of  the  purchase  price.  It  ap- 
pears from  the  pleadings  and  findings  of 
fact  that  the  assign uient  of  the  policy  was 
assented  to  by  the  insurance  company  on 
the  1st  day  of  June,  1887,  and  the  proper 
Indorseuient  was  made  on  the  policy.  The 
insurance  company  claimed  that  it  had 
no  notice  of  the  mortgage  at  the  time  of 
this  indorsement.  The  court  found,  how- 
ever, that  the  local  agent  of  the  insurance 
company  bad  notice  of  the  terms  and  con- 
ditions of  the  sale.  The  policy  contained 
a  condition  that,  If  the  property  should 
thereafter  be  mortgaged  or  Incumbered 
without  the  consent  of  the  company  being 
indorsed  thereon,  the  policy  should  become 
null  and  void.  The  policy  contained  the 
further  provision  that  no  agent  or  em- 
ploye of  the  company,  or  other  person, 
should  have  power  or  authority  to  alter 
or  change  the  terms  of  the  policy,  or  make 
any  indorsement  thereon.  On  the  24th 
day  of  September,  1887,  C.  W.  York  exe- 
cuted a  deed  to  Kohler,  Marvin,  and  Sad- 
dler for  the  premises  covered  by  the  policy, 
but  bis  wife  did  not  sign  the  deed  with 
him,  although  it  was  their  homestead  at 
tho  time.  On  the  8th  day  of  December  of 
the  same  year  the  plaintiff  bplow  made  a 
chattel  mortgage  to  the  samepartlesupon 
all  of  the  personal  property  described  in 
the  insurance  policy,  to  secure  the  pay- 
ment of  ^l.-fJOO.  The  property  was  de- 
stroyed by  fire  on  the  9th  day  of  March, 
1888.  Proof  of  loss  was  sent  to  the  com- 
pany on  the  Ist  day  of  May,  1888,  and  on 
the  14th  day  of  May  the  adjusting  agent 
of  the  company  acknowledged  the  receipt 
of  the  proof  of  loss,  but  demanded  more 
specific  and  fuller  details  of  the  loss.  On 
the  19tb  of  the  same  month,  in  answer  to 
a  letter  from  the  attorneys  of  the  plaintiff, 
who  desired  to  know  if  the  company  pro- 
posed to  pay  the  loss,  the  adjusting  agent 
wrote  that  the  question  was  premature, 
for  the  reason  that  the  insured  bad  not  as 
yet  made  proof  in  accordance  with  the 
puliny.  The  plaintiff  afterwards  prepared 
another  proof  of  loss,  which  was  trans- 
mitted to  the  company ;  and  on  the  2d 
day  of  June  the  adjusting  agent  wrote  the 
plaintiff  that  the  proof  wus  not  such  as 
bad  been  reanested,  and  demanded  a  strict 
compliance  with  all  of  the  conditions  of 
the  policy.  The  case  was  tried  to  the 
court,  and  special  findings  of  fact  made, 
and  judgment  was  rendered  against  the 
company  for  the  amount  of  the  policy  and 
Interest.  A  motion  tor  a  new  trial  was 
made  and  overruled.  Thecoropany  brings 
the  case  here  for  the  review  of  assigned 
errors. 

The  first  contention  of  plaintiff  In  error 
Is  that  tbe  policy  of  insurance  is  void  by 
reason  of  the  mortgage  executed  by  York 
to  Mosher,  without  the  consent  of  thecom- 
pany.    This  mortgage  was  given  as  part 


of  the  purchase  price  of  the  premises  npon 
which  tho  insured  property  was  situated. 
The  company  assented  to  the  sale  and 
transfer  of  the  policy  to  York.  We  fall  to 
see  how  the  risk  was  In  any  way  increased. 
York  paid  $5,000  in  cash  for  the  farm,  and 
gave  a  mortgage  for  $1,000  for  thebalnnce 
of  the  purchase  price  to  Mosher.  It  was 
all  one  transaction.  The  company  had 
notice  of  the  sale,  and  this,  we  think,  in- 
cluded all  that  took  place  concerning  the 
transfer  of  the  title  from  Mosher  to  York. 
In  the  case  of  Insurance  Co.  v.  Ashton,  31 
Ohio  St.  477,  it  was  held  that  the  consent 
given  by  the  company  to  a  sale  and  trans- 
fer of  title  was  an  assent  to  the  terms  upon 
which  the  same  were  made,and  hencethat 
the  execution  of  the  mortgage  did  not 
avoid  the  policy.  In  addition  to  this  the 
court  found  that  the  local  agent  was  in- 
formed by  York  of  the  terms  of  the  pur- 
chase of  the  insured  property,  and  that 
York  had  given  Mosher  a  mortgage  for 
$1,000  on  the  land.  We  think  the  consent 
to  the  transfer  of  the  policy,  coupled  with 
the  fact  that  the  local  agent  was  advised 
of  the  sale  and  the  execution  of  the  mort- 
gage, were  sufficient  to  operate  as  an  as- 
sent npon  the  part  of  the  company  to  tho 
giving  of  the  mortgage. 

It  is  next  claimed  that  the  deed  given 
by  York  to  Kohler,  Marvin,  and  Saddler 
violated  the  policy.  A  suflicient  answer 
to  this  contention  is  that  the  deed  pur- 
ported to  convey  the  homestead,  and  it 
was  signed  by  tbe  husband  alone,  and 
was  therefore  void.  When  we  say  an  in- 
strument is  void  we  mean  that  it  has  no 
force  and  effect.  A  void  deed  could  not, 
therefore,  aRect  the  policy  of  Insurance. 
No  title  passed  by  the  void  instrument,  so 
tlie  land  still  remained  the  property  of 
York. 

The  further  claim  is  made  that  a  pol- 
icy of  insurance  must  be  considered  as  an 
entirety,  and  that  the  mortgaging  of  any 
part  of  the  property,  either  personal  or 
real,  avoids  the  entire  policy.  The  trial 
court  found  that  York  executed  a  chattel 
mortgage  to  Kohler,  Marvin,  and  Saddler 
on  all  of  the  personal  property  described 
in  the  Insurance  policy  after  the  assign- 
ment of  the  policy  to  him.  If  plaintiff  in 
error  be  correct  In  its  contention,  this 
would  avoid  the  policy,  l>eca  use  there  is 
nothing  to  show  that  the  company  con- 
sented to  the  givine  of  this  mortgage. 
While  the  policy  sued  upon  in  this  case 
shows  that  the  premium  was  a  gross 
sum,  the  Insured  estate  consisted  of  real 
and  personal  property,  and  there  was  a 
given  amount  of  insurance  upon  each  kind 
of  property.  Now,  if  there  had  been  a 
total  loss  of  one  kind  of  property  and  the 
other  had  been  saved,  it  Is  clear  that  the 
company  would  only  be  called  upon  to 
make  good  the  loss  of  the  property  de- 
stroyed, and  the  liability  of  the  company 
would  be  limited  to  that  alone.  To  this 
extent  we  think  it  fair  to  say  that  tnecon- 
tract  is  di visible.  Two  kinds  of  property 
constituted  the  sut)]ect-matter  of  the  con- 
tract, and  the  insurance  company  placed 
a  fixed  valuation  upon  each,  for  which  it 
agreed  to  become  responsible  in  case  of 
loss.  In  a  well-considered  case,  decided 
by  tbe  court  of  appeals  of  New  York,  Mr. 
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JoBtice  FOLGBR  Bald:  "It  is  plain  from 
the  fact  of  a  separate  valuation  having 
been  pat  by  the  parties  upon  tlie  different 
subjects  of  tbe  insurance  that  they  looked 
upon  tbem  as  distinct  matters  of  con- 
tract. Tbe  eHect  of  the  separate  valua- 
tion was  to  make  them  so.  No  matter 
bow  much  value  there  might  have  been 
In  any  one  of  those  subjects,  even  to  tbe 
whole  amount  of  the  policy,  bad  It  been 
totally  destroyed  the  defendants  could 
not  have  been  made  liable  to  an  amount 
greater  than  that  named  in  the  policy  as 
the  valuation  of  It.  Thus  It  was,  at  the 
inception  of  the  contract,  distinguished 
from  the  other  subjects  of  insurance,  and 
the  contract  so  made  as  to  be  capable  of 
application  to  It  alone.  So.  too,  if  but 
one  of  tbe  subjects  of  Insurance  had  been 
burned,  tbe  defendants  (ceteris  fiaribns) 
could  not  have  avoided  liability  to  pay 
for  that  up  to  the  value  put  upon  it;  and, 
if  not  wholly  destroyed,  but  so  far  dam- 
aged as  to  reach  in  deterioration  the  value 
put  upon  It  in  tbe  policy,  tbe  defendants 
would  have  to  pay  that  damaije;  and 
that  subject  would  no  longer  form  a  part 
of  tbe  general  matter  Insured,  and  hence 
not  a  part  of  the  continuing  contract. 
Thus  there  would  of  necessity  be  a  sever- 
ance of  tbe  contract  worlced  out  by  the 
operation  of  its  own  terms.  Again,  tbe 
principle  in  the  case  of  a  contract  about 
several  things,  but  with  a  single  consid- 
eration in  gross,  is  this:  th>\t  we  are  not 
able  to  say  that  the  party  would  have 
agreed  for  one,  or  for  more  than  one,  yet 
less  than  all,  of  them,  without  he  could  at 
the  same  time  acquire  aright  to  have  them 
all.  But  our  daily  experience  and  observa- 
tion shows  that  an  Insurance  company 
is  as  ready  to  insure  buildings  without  in- 
suring the  contents,  and  tbe  contents 
without  insuring  the  buildings,  as  to  in- 
sure them  together;  so  that  tliut principle 
does  not  press  so  hard  in  consld(*ring  such 
a  contract  as  that  hefoi-e  us.  Besides,  it 
is  a  rule  that  an  agreement  embracing 
several  particulars,  though  made  at  one 
time,  and  about  one  affair,  may  yet  have 
the  nature  and  operation  of  several  differ- 
ent contracts;  as,  when  they  admit  of 
being  separately  executed  and  closed,  as 
we  have  Instanced  Just  above,  when  the 
contract  may  be  takandistrlbutlvely.eacb 
subject  being  considered  as  forming  the 
matter  of  a  separate  agrec-ment  after  it  is 
so  closed.  Per  Washington,  J.,  Perkins 
v.  flart,  11  Wheat.  2:^T-231 ;  Roderaer  v. 
Hazlehuret,  9  GUI.  294.  In  our  Judgment, 
this  rule  upplies  fitly  to  the  contract 
in  hand.  It  admits  of  being  separately 
executed  and  closed  aa  to  each  of  the 
separate  subjects  of  insurance.  When  one 
species  of  the  property  insured  is  burned, 
the  contract  to  insure  as  to  that  may  be 
performed  as  to  that  alone.  The  InHured 
has  paid  tlie  premium.  A  fire  doing 
damage  to  that  subject, that  damagemay 
be  paid  for  by  the  insurer,  and  that  sub- 
ject be  thus  put  out  of  the  contract,  while 
it  remains  /n  Oerl  as  to  all  tbe  other  sub- 
jects named  in  it.  When  there  are  sev- 
eral subjects  of  insurance,  [there  are  14 
here,]  separately  valued,  on  which  a  gross 
sum  is  insured,  not  exceeding  the  aggre- 
gate uf  tbat  valuation,  for  the  insurance 


of  which  a  premium  in  gross  Is  paid,  it  ts 
easy  to  see  what  is  tbe  rate  of  premlnm 
on  the  whole  valuation,  and  what  is  the 
amount  of  premium  on  each  subject  in- 
sured. This  being  so,  it  seems  fanciful 
to  say  that,  if  tbe  facts  thus  easily 
reached  were  stated  in  detail  In  the  con- 
tract, it  would  be  severable,  while  not  be- 
ing specifically  spread  out  it  is  entire." 
See,  also,  as  sustaining  the  doctrine  tbat 
an  insurance  contract  Is  divisible,  and 
tbat  a  breach  of  tbe  condition  only 
affects  the  class  of  property  whicb  is  the 
immediate  subject  of  the  act  of  incum- 
brance: Schuster  t.  Insurance  Co..  102 
N.  T.  261.6  N.  E.  Rep.  406;  Clark  v.  In- 
snrance  Co.,  6  Gush.  342;  Insurance  Co.  v. 
Spankneble,  62  III.  53:  Knight  v.  Insur- 
ance Co.,  26  Ohio  St.  664;  Koontc  v.  In- 
surance Co..  42  Mo.  126;  Loehner  v.  In- 
surance Co..  17  Mo.  248;  Insurance  Co.  v. 
Schreck,  27  Neb.  527.  43  N.  W.  Rep.  340;  In- 
surance Co.  V.  Grimes,  (Neb.)  50  N.  W. 
Rep.  168.  We  are  aware  of  tbe  fact  that  a 
number  of  states  have  held  that  a  con- 
tract of  insurance  is  not  divisible;  but 
we  think,  where  a  separate  valnation  Is 
fixed  upon  the  different  kinds  of  property 
insured,  the  better  rule  Is  to  bold  tbat  the 
contract  is  severable,  and  not  entire  and 
indivisible.  It  follows  from  this  view  of 
the  law  in  this  case  that  the  policy  of  in- 
surance upon  the  dwelling-house  for  f 800 
should  be  held  good.  As  to  the  personal 
property  covered  by  the  policy,  we  think 
the  giving  of  tbe  cbattel  mortgage  avoid- 
ed the  policy  upon  the  household  furni- 
ture. We  deem  it  unnecessary  to  notice 
the  other  assignments  of  error,  as  they  do 
not  affect  the  substantial  rights  of  the 
plaintiff  In  error.  It  is  recommended  that 
tbe  judgment  of  the  district  court  be 
modified  by  striking  out  the  f  200  and  la- 
terest  computed  thereon  for  the  amount 
of  the  policy  upon  the  personal  property, 
and  that  the  costs  of  this  court  be  divided 
equally  between  the  parties. 

Pkr  Curiam.    It  is  so  ordered;  alltlie 
justices  concurring. 


Menger  v.  Board  of  County  Com'rb  op 
Douglas  County. 

(Stipreme  Court  of  Kansas.    April  9, 1898.) 

Sonoot,  Lands — Taxation — Delinquent   Halk. 

School  lands  belongiDg  to  the  state  of 
Kansas  are  not  sabject  to  taxation,  but,  after 
their  sale  to  Individuals,  they  then  become  taxa- 
ble; but  prior  to  the  amendment  of  the  laws  in 
1879,  if  a  purchaser  of  school  lands  from  the  state 
made  default  in  the  payment  of  any  ol  the  pur- 
chase money,  he,  ipso  facto,  forfeited  all  his 
right  and  interest  in  and  to  the  land,  and  the 
land  at  once  bocame  school  land  again,  belong- 
ing to  the  state,  and  not  subject  to  taxation:  and, 
if  while  the  land  so  belonged  to  the  state  it  was 
taxed  and  sold  for  the  taxes,  both  the  tax  and 
the  sale  were  absolutely  void,  and  the  tux-sale 
purchaser  afterwards,  when  the  illegality  was 
discovered,  had  the  right  to  have  all  the  taxes 
paid  by  him  refunded. 
{Syllabus  by  the  Court.) 

Error    from    district    court,    Douglas 
county;  A.  W.  Benso.v,  Judge. 
Action  by  Anna  O.  M.  Menger  against  the 
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board  of  coontyeomiDiulonera  of  Dontc- 
Ibh  coonty,  Kan.,  to  recover  for  taxes 
paid  at  tax-aalea,  and  anbaeqaent  taxea, 
costs,  expenses,  and  statutory  Interest. 
Judgment  for  defendant.  Flalntltf  brings 
error.    Beveraed. 

Joseph  E.  RIg/ra  and  Jobo  Hateblngs, 
for  pialntlH  In  error.  W.  W,  Nevlaon,  for 
defeudant  In  error. 

Vai.rntinb.  J.  This  was  an  action 
brought  In  the  district  court  of  Doaglas 
rounty  on  August  15, 1887,  by  Anna  O.  M. 
Monger  against  the  board  of  county  com- 
missioners of  said  county  to  recover  for 
taxes  paid  at  tax-sales,  and  subsequent 
taxes  paid,  and  consequent  costs  and 
expenses  and  statutory  Interest;  the  con- 
tention of  the  plaintiff  being  that  all  sncli 
taxes  and  tax-sales  were  Illegal,  and  that 
all  the  consideration  for  her  payments  bad 
failed  because  of  such  Illegality.  The  de- 
fendant answered,  setting  forth  a  general 
denial,  and  also  pleading  the  two,  three, 
and  five  years'  statutes  of  limitations. 
The  case  was  tried  before  the  court  with- 
out a  Jury, and  the  court  made  the  follow- 
ing findings  and  conclnsions  of  fact  and 
law  to-wlt : 

"Findinga  ol  fact:  (11  The  lands  de- 
scribed in  the  first  caose  of  action  in  the 
petition  (N.  E.  Ji.  S.  36,  T.  14,  R.  18)  were 
assessPd  for  taxation  for  the  year  ].<:I76,  and 
at  the  tax-sale  of  1877  sold  to  C.  A.  Menger 
for  said  taxes  then  delinquent,  and  costs 
and  penalties,  and  a  tax-sale  certificate  Is- 
sued accordingly.  Prior  to  March  25, 
1N71,thlB  was  public-school  1aDd,uudertbe 
provisions  of  section  1  of  the  constitntlon 
and  section  ?,  of  the  act  of  admission.  On 
that  day  said  land  was  sold  as  provided 
by  law  In  such  cases  by  the  county  treas- 
urer to  John  F.  Schott,  who  made  the 
payments  due  thereon  to  Man.-h  'Jo,  1872, 
and  not  thereafter,  leaving  a  larger  part 
of  the  purchase  money  unpaid.  The  same 
lands  were  again  sold,  as  school  lands,  on 
October  25, 1879,  by  the  county  treasurer 
to  another  person,  who  has  not  yet  made 
default.  (2)  The  lands  described  In  the 
second  cause  of  action  (the  S.  %  of  H.W  %, 
sec.  38,  T.  14,  B.17)  were  assessed  for  taxa- 
tion, and  taxes  levied  thereon  for  the  year 
187V  and  at  the  tax-ealps  of  1880  sold  to  C. 
A.  Menger  for  the  taxes  of  1879,  then  de- 
linquent, and  pensltles  and  costs,  and  a 
tax-sale  certiflcate  issued  accordingly. 
Prior  to  September  11,  1869,  thiii  was  a 
part  of  said  public  school  land,  and  was 
on  that  day  sold,  as  provided  by  law,  by 
the  county  treasurer  to  J.  W.  Mc Williams, 
and  payments  made  to  Include  February 
28,  1872,  and  not  afterwards,  leaving  a 
large  part  of  the  purchase  money  unpaid. 
In  June,  1881,  the  said  quarter  section  was 
again  sold  by  the  county  treasurer  as 
school  lands  to  another  person,  who  has 
not  made  default.  (8)  The  lands  de- 
scribed in  the  third  caose  of  action  were 
assessed  for  taxation,  and  taxes  levied 
thereon,  for  the  year  1877,  to-wlt:  The  8. 
E.  }i,  sec.  36,  T.  14,  B.  18;  and  at  the  tax- 
sales  of  1878  said  lands  were  sold  to  C.  A. 
Mangerfor  said  taxes,  then  delinquent,  and 
penalties  and  costs,  and  a  tax-sale  cer- 
tificate issued  accordingly  prior  to  March 
25,  1871.    This  was   part  of   said  public 


school  lands,  and  on  that  day  It  was  sold 
by  the  county  treasurer,  in  the  manner 
provided  by  law,  to  John  F.  Schott,  who 
made  the  payments  thereon  to  include 
March  25, 1872,  and  not  afterwards,  leav- 
ing a  large  part  of  the  purchase  money 
unpaid.  On  November  80, 1880,  said  land 
was  again  sold  as  school  land  by  said 
county  treasurer  to  another  person,  who 
has  not  made  default.  (4)  The  holder  of 
said  certificates  duly  paid  the  subsequent 
taxes,  and  made  the  assignment  thereof 
to  Anna  O.  M.  Menger,  as  alleged  in  the 
petition,  and  tax-deeds,  copies  where- 
of are  attached  to  the  petition,  were  is- 
sued to  the  plaintiff  thereon.  (6)  The  pur- 
chaser of  said  lands  at  the  several  tax- 
sales  knew  they  had  been  public-school 
lands,  but  from  the  offer  thereof  for  sale  for 
taxes,  and  the  assessment  and  taxation 
thereof,  supposed  they  had  been  sold,  and 
were  no  longer  school  lands.  Soon  after 
the  deeds  were  made,  the  plaintiff  learned 
of  the  sales  by  the  treasurer  as  school 
lands  hereinbefore  stated,  and  afterwards, 
to-wlt,  July,  1886,  she  presented  a  dnly- 
verifled  Itemised  account  In  writing  of  the 
amounts  so  paid  on  said  sales,  and  after- 
wards on  said  certificates  and  the  costs  of 
said  deed  to  the  county  board,  and  de- 
manded the  allowance  and  payment 
thereof,  with  interest  as  allowed  by  law 
when  such  refunding  is  made.  This  bill 
was  considered  by  the  board,  and  Anally 
rejected  at  the  July  session,  1887;  and 
thereupon  this  suit  was  brought  August 
16,  1887.  (6)  The  plaintiff  discovered  the 
supposed  illegality  of  said  several  tax- 
sales,  that  Is,  that  said  lands  had  again 
been  sold  as  school  lands  soon  after  said 
tax-deeds  «ere  Issued,  butthe  precise  date 
of  such  discovery  is  not  shown  or  alleged. 
(8)  The  said  tax  purchaser  did  not  pay, 
or  offer  to  pay,  the  Installments  due  the 
state  on  said  school  lands,  or  In  any  man- 
ner comply,  nor  offer  to  comply,  with  the 
terms  of  the  certlflcates  of  purchase  there- 
tofore issued  on  the  sale  of  the  same  as 
such  school  lands,  nor  did  his  assigns,  the 
plaintiff.  i)ay,  or  offer  to  pay,  the  same,  or 
to  comply  with  the  terms  of  said  certifi- 
cates. (9)  No  notice  of  the  default  of  said 
first  purchasers  at  said  school-land  sales 
was  ever  given  to  or  served  upon  the  pur- 
chaser at  said  tax-sales,  who  was  a  resi- 
dent of  the  county  of  Douglas. " 

"CoDclusloiis  of  law:  (1)  i^aid  lands  be- 
came taxable  from  the  date  of  the  first 
sales  thereof  as  school  lands,  (Gen.  St. 
1868,  j  14,  p. 945;  Laws  1876,  §  14, art.  14,  c. 
122;  Oomp.  Laws  1885,  S  217,  p.  861,)  and 
were  therefore  subject  to  the  taxes  for 
which  they  werR  sold,  unless  the  forielture 
for  non-payment,  provided  In  section  16, 
c.  122,  Lawn  1876,  rendered  such  taxation 
void.  See  State  v.  Emmert,  19  Kiin.  546. 
(2)  When,  after  such  forfeiture,  the  lands 
were  regularly  taxed  and  sold  forthe  non- 
payment of  such  taxes,  and  the  tax  pur- 
chaser pays  the  balance  of  the  purchasa 
money  to  the  proper  authorities,  and  re- 
ceives a  patent  from  the  state,  bis  title 
cannot  be  questioned  by  any  private  indi-° 
vldnal.  The  state  did  not  assert  the  for- 
feiture until  lung  after  the  tax  purchase 
had  been  made,  and  never  refused  to  re-' 
celvefrom  the  Mengars  the  Jnstallments' 
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due  on  the  school-land  sale.  These  install- 
ments might  have  been  accepted  if  offered, 
and  the  tax  parchaaer  would  have  ac- 
quired thereby  just  the  rights  that  he  con- 
tracted for.  Balcer  v.  Newland,  25  Kan.  25. 
(S)  The  tax  purchaser,  having  had  a  rea- 
sonable opportunity  to  make  these  pay- 
ments before  the  second  sales  of  the  proi)- 
erty  as  school  land,  and  not  having  done 
or  offered  to  do  so,  cannot  now  recover 
the  amounts  paid  on  the  tax-sale,  and 
Judgment  must  be  rendered  for  the  defend- 
ant." 

Upon  these  findings  and  conclusions  the 
court  below  rendered  judgment  In  favor 
of  the  defendant,  and  against  the  plaintiff, 
for  costs;  and  the  plaintiff,  as  plaintiff  in 
error,  brings  the  case  to  this  court  for  re- 
view. Tt  will  be  seen  that  tlie  only  ground 
upon  which  the  court  below  held  that  the 
plaintiff  could  not  recover  the  amount  of 
the  taxes  paid  by  her  and  her  assignors 
was  that  the  lands  upon  which  sucli  taxes 
were  levied  were,  at  the  time  of  the  levy 
and  afterwards,  subject  to  taxation,  and 
the  taxes  were  valid.  Is  this  view  of  tbe 
law  correct?  It  must  be  remembered 
that  the  lands  taxed  In  this  case  were 
originally  school  lands,  and  therefore  not 
at  that  time  subject  to  taxation.  They 
were  all  sold,  however,  as  school  lands, 
to  Individuals,  prior  to  the  year  1872,  and 
then  became  taxable.  But  the  purchas- 
ers, after  the  year  1872,  failed  to  pay  the 
Installments  of  the  purchase  money  com- 
ing due  upon  them,  and  they  thereby  for- 
feited Ipso  iacto,  instantly  and  absolutely, 
all  their  interests  In  and  to  the  lands. 
State  V.  Emmert,  19  Kan.  546;  Flint  v 
Commissioners.  4.S  Kan.  656,  23  Pac.  Itep. 
1048.  By  these  defaults  the  lands  at  once  be- 
came school  lands  again,  belonging  to  the 
state,  and  not  subject  to  taxation.  In 
the  last  case  above  cited,  which  was  de- 
cided on  May  10, 1890,  it  was  held  as  fol- 
lows: "School  lands  sold  in  1869,  to  be 
paid  for  in  ten  annual  Installments,  fol- 
lowed by  default  in  1873,  became  at  once 
Ipso  facto  forfeited  to  the  state,  and  a  sale 
thereof  for  taxes  in  1874  was  void;  and, 
when  the  illegality  of  such  snle  was  ascer- 
tained, the  purchaser  at  said  tax-sale  had 
a  right  to  have  such  purchase  money 
and  taxes  paid  subsequently,  but  before 
ascertaining  the  Invalidity  of  such  sale,  re- 
funded, with  Interest  thereon.  Syllabus." 
This  was  the  law  prior  to  the  time  when 
any  of  these  lands  were  sold  us  school 
lands,  and  at  least  up  to  March  2,  1879, 
when  the  law  was  amended.  See  Gen.  St. 
1868,  c.  84,  §§  14, 16;  Laws  1876,  c.  122,  art. 
14,  §§  14, 16.  The  taxes,  therefore,  levied 
upon  these  lands  after  the  year  1872,  and 
up  to  the  year  1879,  while  they  were  school 
lands,  and  while  they  belonged  to  the 
state,  were  absolutely  void;  and  the  pur- 
chasers at  the  tax-sales  in  the  years  1877, 
1878,  and  1880,  for  such  taxes,  obtained  no 
Interest  In  the  lands  whatever.  All  such 
taxes  which  the  tax-sale  purchasers  paid 
at  the  times  of  the  tax-sales  and  BDbse- 
qently  were  absolutely  void.  The  decis- 
ion by  the  trial  court  In  this  case  was  ren- 
dered before  the  decision  in  the  case  of 
Flint  V.  Commissioners  was  rendered  by 
this  court.  Following  the  last-mentioned 
decision,  the  Judgment  of  the  court  below 


will  be  reversed,  and  cause  remanded  foi 
further  proceedings. 
All  the  Justices  concurring. 


GREBNr.RfCS  T.  ROCHB. 
{Supreme  Cowrt  of  Kansas.    April  9, 1S93.) 
Vbndor  and  Vkndxb — Statute  or  Fbados. 
Where  a  contract  for  the  purchase  and  sale 
of  real  estate  is  made,  and  the  vendor  executes  a  tl  - 
tie-bond  for  the  conveyance  of  the  property  to  the 
vendee,  and  the  vendee,  with  the  consent'of  tbo 
vendor,  accepts  the  title-bond,  takes  possession  of 
the  real  estate,  exercises  acts  of  ownership  over 
it,  and  pays  a  portion  of  the   purchase   money, 
the  vendor  may  afterwards,  when  the  remainder 
of  the  purchase  money   becomes  due,  maintaiD 
an  action  therefor   against  the  vendee,  notwith- 
standing the  statute  of   frauds.    The  acts  of  the 
vendor,  in  couneotlon  with  those  of  the  vendee, 
are  sufBoient  in  such   a  case   to  take  the  con- 
tract out  of  the  statute  of  frauds,  and  to  make  it 
binding  upon  both  parties. 
(Syllabv^  by  the  Court) 

Error  from  district  court,  Lane  county; 
v.  H.  Qrinstrad,  Judge. 

Action  by  Maurice  Roche  against  J.  R. 
Greenlees  to  recover  an  alleged  balance 
due  on  the  sale  of  certain  i-eal  estate,  and 
to  sell  the  real  estate  to  satisfy xuchclaim. 
A  demurrer  to  the  petition  was  overruled, 
and  defendant  brings  error.    Afflruied. 

B.  H.  Tracy  and  C.  D.  Filsbury,  for 
plaintiff  in  error.  T.  J.  WomaASk,  for 
defendant  in  error. 

Valrntink,  J.  This  was  an  action 
brought  In  thedlstrlct  court  of  Lane  coun- 
ty on  .Tanuary  14, 1889,  by  Maurice  Roche 
against  J.  R.  Ureenlees  to  recover  a  judg- 
ment for  91,350,  an  alleged  balance  due  on 
the  sale  of  certain  real  estate,  with  inter- 
est, and  to  sell  the  real  estate  to  satisfy 
such  judgment.  The  original  foundation 
for  the  action  was  a  certain  title-bond 
stipulating  for  the  conveyance  ol  such  real 
estate  by  Koche  to  Greenlees  upon  certain 
terms  and  conditions,  which  bond  was 
signed  only  by  Roche.  This  bond  was 
attached  to  and  made  a  part  of  the  plain- 
tiff's petition.  The  defendant  demurred 
to  such  petition  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  demurrer  the 
court  overruled,  and  fur  the  reversal  of 
this  ruling  the  defendant,  as  plaintiff  In 
error,  has  t)rought  the  case  to  this  court. 

The  only  question  which  has  been  pre- 
sented either  to  the  court  below  or  to  this 
court  is  whether  the  petition  of  the  plain- 
tiff t>elow  stated  facts  sufficient  to  take 
the  contract  made  by  the  parties  tor  the 
sale  and  purchase  of  the  real  estate  out  of 
the  statute  of  frauds.  The  contract  was, 
ol  course,  only  an  executory  one,  relating 
to  the  purchase,  sale,  and  conveyance  of 
certain  real  estate  upon  certain  terms  and 
conditions,  and  was  not  an  executed  con- 
tract of  purchase  and  sale;  and,  as  it  was 
signed  only  by  the  vendor,  and  not  by  the 
vendee,  the  vendor  cannot  maintain  an 
action  upon  it  against  the  Vendee  unless 
there  are  still  other  facts,  extraneous  t» 
the  contract,  but  taking  place  berauae 
thereof,  which  will  take  the  contract  out 
of  the  statute  of  frauds.  Guthrie  v.  An- 
derson. 47  Kan.  383,  28  Pac.  Rep.  164.  Tlie 
tacts  alleged  in  the  plaintiff's  petition  and 
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relied  on  by  blm  to  take  the  case  out  of 
the  Btatnte  of  frauds  are  the  {Dllowinfc: 
Roche,  the  vendor,  executed  the  bond, 
signed  his  name  to  It,  delivered  it  to  the 
vendee.  Greenlees,  who  accepted  the  same, 
paid  the  vendor  $450  of  the  purchaise  tnun- 
ey  for  the  property  to  be  conveyed,  ac- 
cepted and  received  the  posseHSinn  of  the 
property,  exercised  acts  of  ownership  over 
it.  placed  it  in  the  hands  of  severe]  real- 
estate  asrents  for  sale,  and  agreed  that  if 
it  Bbonid  be  sold  he  would  execute  war- 
ranty deeds  to  the  purchasers  for  the 
premises;  nnd  he  is  still  in  the  possession 
of  the  bond,  holding  it  as  a  valid  and 
existing  oblli^ation  aKainst  tbe  plaintltl. 
and  is  still  in  the  exclusive  possession  of 
the  property,  ezercisiuK  acts  of  absolute 
ownei'ship  over  it;  and  all  this  the  plain- 
tiff, as  vendor,  permits  the  vendee  to  do, 
and  claims  only  the  remainder  of  the  pur- 
chHse  money,  and  a  lien  upon  the  land 
tberefor,  and  tenders  to  the  vendee  a  good 
and  safSuient  warranty  deed  for  the  land 
in  <:umplinnce  with  the  terms  of  the  bond, 
and  asks  that  the  land  shall  be  sold  for 
tbe  purpose  of  satisfying  the  remainder 
of  the  purchase  money.  Are  all  or  any  of 
these  things  sufficient  as  a  part  perforra- 
ance  of  the  original  contract  to  take  tbe 
catie  ont  of  tbe  statute  of  frauds?  The 
acts  uf  part  performance  must  be  those  of 
tbe  plaintiff,  who  in  this  case  is  the  ven- 
dor. R  Amer.  ft  Eng.  Enc.  Law,  740; 
Browne,  St.  Frauds,  §  4o3.  They  need 
not,  however,  be  the  acts  of  the  plaintiff 
alone  or  exclusively,  but  they  may  in 
some  cases  be  his  acts  in  connection  with 
the  acts  of  the  defendant;  and  they  need 
not  in  all  cases  l>o  acts  of  commission,  but 
they  may  in  some  cases  be  acts  of  permit)- 
Sion.  They  must,  however,  be  acts  done 
or  permitted  by  the  plaintiff,  which  he 
woald  not  have  done  or  permitted  except 
for  the  contract.  Tbeqaestion  then  arises, 
what  acts  of  part  performance  to  take  the 
case  out  of  the  statute  of  frauds  can  be 
attributed  to  the  plaintiff  as  his  acts? 
For,  as  before  stated,  the  exclusive  acts  of 
the  defendant,  independent  of  the  plain- 
tiff's acts,  in  and  of  themselves  alone, 
cannot  be  considered.  Tbe  acts  of  the 
plalntin  lor  this  purpose  are  these:  He 
executed  the  bond  to  the  defendant  com- 
pelling himself  to  convey  the  property  to 
the  defendant  whenever  the  defendant 
should  comply  with  the  conditions  of  the 
bond  ;  and,  timenot  being  of  tbe  essence  of 
the  contract,  the  bond  is  still  valid  and 
binding  upon  tbe  plaintiff.  He  permitted 
the  defendant  to  take  the  exclusive  pua- 
sesslon  of  tbe  property  under  this  bond, 
and  to  exercise  acts  of  absolute  owner- 
ship over  It  from  the  time  when  the  bond 
was  first  executed,  which  was  on  May  10, 
18K7,  up  to  tbe  commencement  of  this 
action,  which  was  on  January  14, 1889,  and 
he  still  permits  the  defendant  to  have  the 
exclusive  possession  of  the  property,  and 
to  exercise  such  acts  of  ownership  over  it. 
All  these  acts  were  done  and  permitted 
because  of  the  contract,  and  they  certainly 
would  not  have  been  done  or  permitted 
except  for  the  contract.  They  were  acts 
for  the  benefit  of  the  defendant,  and  in 
derogation  of  the  plaintiff's  unquestioned 
riglit  of.  absolute    dominion  over   what 


was,  when  tbe  bond  was  executed,  his  own 
exclusive  property.  This  certainly  was 
sufficient  to  take  the  contract  out  of  tht> 
statute  of  frauds.  Wharton  v.  iStonten- 
burgh,  35  N.  .J.  Eq.  266,  276,  277,  and  cases 
there  cited;  Walker  v.  Owen,  79  Mu.  563; 
Steininger  v.  Williams.  63  Ga.  475,  476; 
Harris  v.  Knickcrbacker.  5  Wend.  638; 
Lawivnce  v.  Railroad  Co.,  36  Hun,  467; 
Steenrod  v.  Railroad  Co.,  27  W.  Va.  1; 
Browne,  St.  Frauds,  §  471,  and  cases  there 
cited.  But  if  the  plaintiff  does  nut  have 
his  remedy  for  tbe  remainder  of  the  pur- 
chase price,  then  what  remedy  has  be? 
Or  is  he  without  remedy?  He  has  lost 
the  use  of  his  property  since  May  10, 1887, 
when  the  bond  was  executed,  and  the  de- 
fendant baa  bad  the  benefit  of  the  use 
thereof;  and  all  this  was  under  and  In 
pursuance  of  the  contract.  Now,  is  the 
plaintiff  to  lose  ail,  and  is  the  defendant 
to  have  the  benefit  of  all  without  com? 
pensatlun?  And  after  tbe  plaintiff  has 
lust  all  this,  how  shall  be  regain  the  pos- 
session of  what  was  formerly  his  property, 
or  shall  he  loBO  that  too?  Must  be  com- 
mence an  action  in  tbe  nature  of  eject- 
ment, and  prosecute  it  to  its  tlnal  termina- 
tion in  the  courts?  Is  all  this  a  proper 
construction  of  tbe  statuteenacted  for  the 
prevention  of  frauds?  Unless  it  can  be 
held  that  the  plaintiff  may  recover  in  this 
action  the  remainder  of  the  purchase 
money  with  interest,  then  tbe  statute  eur 
acted  for  the  prevention  of  frauds  will  be 
converted  into  an  instinment  for  the  fos- 
tering and  protection  of  frauds.  The  de- 
cision of  tbe  court  below,  overruling  the 
defendant's  demurrer  to  tbe  plalntilf's 
petition,  will  be  affirmed. 
AH  the  justices  concurring. 


CoGBHALL  et  al.  V.  Pittsburgh  Bollek- 

MlLUNQ  Co. 

(Supreme  Court  of  Kansas.     April  9, 1803.) 

Appeal — Revibw  op  Conflictino  Evidencb — Ac- 
tios o^f  Contract— EriDKNOK. 

1.  Tbe  pleadings,  evidence,  and  proceeding* 
examined,  and  held,  that  tbe  petition  of  tbeplaln- 
tifl  below  clearly  stated  a  cause  of  action,  and 
tbe  evidence  tending  to  prove  the  plaintiff's  case 
dearly  proved  a  cause  of  action ;  and  that,  after 
a  trial  and  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  and  after  the  case  has  been  brought 
to  the  supreme  court,  the  supreme  court  cannot 
consider  contradictory  or  conflicting  evidence,  as 
in  sucn  a  case  the  questions  as  to  what  the  evi- 
dence proved  and  what  it  disproved  were  ques- 
tions solely  for  the  juiy  and  the  trial  court. 

2.  Tbe  trial  court  did  not  err  in  refusing  to 
permit  tbe  following  question,  propounded  by 
tbe  defendants  to  one  of  the  defendants  as  a  wit- 
ness, to  be  answered,  to-wit,  "Did  you  ever  ac- 
cept this  proposition  of  his?"  The  defendants 
should  have  asked  their  own  witness,  who  was 
also  a  party,  only  what  was  said  and  what  was 
done,  and  then  let  tbe  witness  state  the  facts, 
and  not  merely  his  conclusions. 

3.  Other  matters  considered,  and  held,  that 
no  material  error  was  committed  by  tbe  trial 
court. 

(SylUibua  hy  Vie  Court) 

Error  from  district  court,  Crawford 
county ;  George  Chandler,  J  udge. 

Action  by  tbe  Pittsburgh  RoUer-MilllnK 
Company  against  W.  H.  Cogshall  and  C. 
8.  Henning,  partners  doing  buBlness  under 
-tbe  firm  name  of  Cogshall  &  Henning,  to 
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recover  for  an  nlloKed  bread)  of  contract. 
Ja«]Kii>eDt  for  plaintiff.  Defendants  bring 
error.    Affirmed. 

Van  Syckle  &  Littick,  for  plaintiffs  In 
error.  Van  Oundy  &  CJiggitt,  for  defend- 
ant in  error. 

Vai.entixb.  J.  This  was  an  action 
brought  in  the  district  court  of  Crawford 
county  on  March  1,  1S8S,  hy  the  Pitts- 
burgh Ruller-xVlilling  Company  against  W. 
H.  Cogshall  and  C.  t>.  HenninK,  partners 
doing  buHiness  nnder  the  firm  name  of 
CoKBhall  &  Henuing,  to  recover  fur  an 
alleged  breach  of  a  contract  to  sell  and 
deliver  10  car-loads  of  corn  at  Cheroltee, 
in  Crawford  county.  A  trial  was  had  be- 
fore the  court  and  a  jury,  and  the  jury 
found  generally  in  favor  of  the  plaintiff 
and  against  the  defendants,  and  assessed 
the  plainiiff's  damages  at  {247.50,  and  the 
court  rendered  judgment  accordingly; 
and  the  defendants,  as  plaintiffs  in  error, 
have  brought  the  case  to  this  court  for 
review. 

Errors  are  assigned  in  tills  court  as  fol- 
lows: "(IjThe  said  court  erred  In  over- 
ruling the  defendants'  demurrer  to  tne  pe- 
tition of  the  plaintiff,  which  demurrer 
should  have  been  sustained  by  the  court 
for  the  reason  therein  set  forth  and  for  the 
ground  thereof.  (2)  The  court  erred  In 
overruling  the  demurrer  of  the  defendants 
to  the  evidence  of  the  plaintiff,  as  said  de- 
murrer should  have  been  sustained  for  the 
causes  therein  set  forth  and  the  grounds 
thereof.  (3)  The  court  erred  in  ovRrruling 
the  defendants'  motion  for  s  new  trial, 
which  motion  should  have  been  sustained 
for  the  reasons  therein  set  forth,  and  upon 
each  and  every  ground  thereof."  The 
grounds  upon  which  the  defendants'  mo- 
tion for  a  new  trial  was  based  are  as  fol- 
lows: "(1)  For  error  in  the  assessment 
of  the  amount  of  the  recovery,  said 
amount  of  recovery  being  too  large.  (2) 
Because  the  verdict  is  not  sustained  by 
sufficient  evidence.  (3)  Because  the  verdict 
is  contrary  to  law.  (4)  For  error  of  law 
occurring  at  the  trial,  and  excepted  to  by 
the  defendants  at  the  time."  In  this  court 
It  Is  claimed  that  the  petition  of  the  plain- 
tiff below  did  not  state  focts  sufficient  to 
constitutes  cause  of  action;  that  the  evi- 
dence introduced  on  the  trial  did  not 
prove  any  cause  of  action ;  that  the  court 
below  erred  in  the  admission  and  exclu- 
sion of  evidence;  and  that  the  verdict  is 
excessive.  There  is  really  so  little  ground 
for  any  claim  of  material  error  that  we 
scarcely  know  what  to  say.  The  petition 
of  the  plaintiff  below  clearly  stated  a 
cause  of  action,  and  the  evidence  tending 
to  prove  the  plaintiff's  case  clearly  proved 
a  cause  of  action.  But  probably  the  prin- 
cipal cause  for  complaint  is  this:  There 
was  much  contradictory  evidence,  and  the 
evidence  of  the  defendants  appears  from 
the  record  brought  to  this  court  to  be 
fully  as  strong  and  convincing  as  that  of 
the  plaintiff.  These  matters,  however, 
we  cannot  consider.  As  to  what  the  evi- 
dence proves  a -.id  what  it  disproves,  where 
there  is  a  conflict,  are  questions  solely  for 
the  Jury  and  the  trial  court,  and  the  jury 
and  the  trial  court,  that  see  the  witnesses 
and  hear  tliem   testify,  are  much  better 


qualified  to  determine  these  questions 
than  we  are.  Borne  slight  errors  were 
committed  during  the  trial,  but  not  one 
of  them,  or  all  of  them  together,  would 
autborizea  reversal  of  the  judgment  of  the 
court  below.  Tbey  were  slight  and  imma- 
terial. Some  of  the  supposed  errors, 
however,  of  which  the  plain tilTs  in  error, 
defendants  below,  complain,  are  not  errors 
at  all.  For  instance,  it  was  not  error  for 
the  court  below  to  refuse  to  permit  the 
following  question,  propounded  by  the 
defendants  to  the  defendant  Hennlng,  to 
be  answered,  to-wlt,  "Pid  you  ever  accept 
this  proposition  of  his?"  The  defendants 
should  have  asked  their  own  witness,  who 
was  also  a  party,  only  what  was  said 
and  what  was  done,  and  then  let  hira 
state  the  facts,  and  not  merely  conclu- 
sions. It  was  shown,  however,  by  the 
testimony  of  this  same  witness,  that  he 
did  not  accept  tlie  proposition;  but  it 
was  also  shown  on  the  other  side  by  the 
testimony  of  the  plaintiff  below  that  be 
did.  It  Is  now  claimed  that  the  verdict  of 
the  Jury  is  excessive.  This  claim  was, 
perhaps,  not  fairly  made  in  the  court  be- 
low. But,  treating  it  as  having  been  spe- 
cifically made  in  that  court,  and  overruled, 
then,  did  the  court  commit  such  an  error 
by  overruling  it  as  will  require  a  reversal 
or  modification  of  its  judgment  by  this 
court?  The  defendants  below  agreed  to 
furnish  10  cars  of  sbelied  corn  at  Cherokee. 
Tliey  furnished  one  car,  and  then  tailed 
and  refused  to  furnish  the  remainder, — the 
nine  other  cars, — claiming  that  they  never 
agreed,  and  were  nnder  no  obligation,  to 
furnish  more  than  one  car.  They  were  to 
furnish  the  corn  on  the  cars  at  the  price  of 
84  cents  per  bushel,  which  was  about  the 
market  price  at  the  time  of  the  agree- 
ment; but  corn  Immediately  advanced  in 
price.  It  is  .supposed  by  the  defendant  in 
error,  plaintiff  below,  that  the  verdict  of 
the  Jury  was  rendered  upon  the  following 
theory:  Each  car  would  bold  about  <mO 
bushels  of  shelled  corn,  or  the  9  cars 
would  hold  about  4,650  bushels,  and  the 
Jury  estimated  the  price  of  the  com  when 
it  should  have  been  delivered  at  about  39 
cents  per  bushel,  and  allowed  as  damages 
about  5  cents  per  bushel.  The  evidence 
tended  to  show  that  some  cars  would 
hold  more  and  some  less  than  550  bushels 
of  shelled  corn,  but  that  cars  of  average 
capacity  would  hold  about  that  amount; 
and  the  evidence  also  tended  to  show  that 
at  about  the  time  when  this  corn  was  to 
be  delivered  the  price  went  up  as  high  as 
38  cents  per  bushel  on  the  street,  and  that 
It  would  have  taken  3  or  4  cents  more  per 
bushel  to  have  shelled  It  and  put  it  Into 
the  cars  according  to  the  contract,  which 
would  have  made  it  cost  from  41  to  42 
cents  per  bushel  on  the  cars.  The  jury 
probably  allowed  for  the  corn  at  the  rate 
of  89  cents  per  bushel,  although  this  is  not 
definitely  shown.  The  jury  may  have  es- 
timated the  cars  as  holding  more  than  5.50 
bushels,  and  the  com  worth  less  than  30 
cents  i)er  bushel.  We  ha  ve  considered  all 
that  counsel  for  the  plaintiffs  in  error  have 
said  with  respect  to  the  different  kinds  of 
corn,  the  different  kinds  of  value,  the  fluc- 
tuations In  the  prices  of  corn  at  Cherokee, 
and  the  causes  for  such  fluctuations,  the 
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Buppoaeci  hearsny  teatlmony  of  Boas,  Ihe 
BuppoBed  Irrelevant  teatlniony  of  Lanyon, 
the  Memphis  matter,  etc.,  and,  taking;  all 
these  matterB  and  others  Into  considera- 
tion, still  we  do  not  think  that  anythloR 
occurred  In  the  case  that  wonid  require,  or 
even  antburise,  a  reversal  of  the  Juilgraent 
of  the  court  below.  The  Judgment  of  the 
court  below  will  therefore  be  affirmed. 
All  the  juBticeH  concurring. 


SouTHKRN  Kan.  Ry.  Co.  v.  Pavey. 

(Supreme  Court  of  Kcmtas.    April  9, 1893.) 

IxjCKiBs  TO  Passenoebs— Startiso  Train— Evi- 
dence— Ikstbcctions. 

1.  The  plaintiff's  evidence  tended  to  show, 
among  other  tbin^s,  as  follows:  The  plaintiff 
and  her  husband  were  passeneers  on  the  defend- 
ant's railroad  train  from  Chanute  to  Ottawa, 
with  tickets  from  Chanute  to  Topeka.  They  had 
with  them  ttieir  baby,  and  a  basket,  and  some 
wraps,  llie  conductor  punched  their  tickets,  and 
gave  them  checks,  and  told  them  they  would 
have  to  change  cars  at  Ottawa.  Afterwards,  on 
arriving  at  or  near  Ottawa,  the  conductor  took 
up  their  checks,  and  shortly  afterwards  the 
brakeman  called  out  "Ottawa I"  and  shortly  aft- 
erwards the  train  came  to  a  full  stop.    They  then 

gathered  up  ttielr  wraps  and  the  baby  and  the 
asket,  and  started  towards  the  rear  end  of 
the  car  to  get  off.  Neither  had  ever  before  been 
in  Ottawa,  nor  had  either  of  them  any  knowl- 
edge of  the  place  or  of  the  station.  The  con- 
ductor and  tbe  brakeman  saw  them  passing  out 
of  the  car,  but  said  nothing,  nor  did  tbey  make 
any  inquiries,  nor  did  they  see  any  other  people 
acting  as  though  they  were  about  to  leave  the 
train.  They  believed  that  they  bad  arrived  at 
the  station,  and  were  Intending  to  leave  tbe  train 
for  that  reason.  The  husband  got  off  first  with  tbe 
baby,  and  plaintiff  was  following  him.  While 
tbe  was  standing  on  the  next  to  the  last  step, 
and  was  in  the  act  of  stepping  upon  the  last  step, 
the  ti-ain  started  suddenly  with  a  jerk,  and  threw 
her  down  on  the  ground,  and  she  was  thereby 
injured.  She  heard  no  signal  for  starting  tbe 
train,  and  knew  of  none.  This  was  on  one  of 
the  public  streets  of  Ottawa,  and  it  was  darlt  at 
tbe  time,  and  about  8  or  4  o'clock  in  the  morn- 
ing. There  was  no  station  there,  nor  any  plat- 
form upon  which  to  alii;ht,  nor  any  lights.  They 
believed  that  they  were  acting  carefully  in  their 
attempt  to  leave  the  train.  The  train  had  not  ar- 
rived at  tbe  station,  however,  but  had  stopped 
only  at  a  railroad  crossing.  Held,  that  the  evi- 
dence was  sufficient  upon  which  the  jury  might 
find  that  tbe  defendant  was  guilty  of  culpable 
negligence  causing  the  injury,  and  that  the  plain- 
tiff was  not  guilty  of  any  culpable  contributory 
negligence. 

2.  And,  further  held,  under  the  facts  of  this 
case,  that  the  court  below  did  not  commit  any 
material  error  in  admitting  evidence  concerning 
a  certain  rule  of  the  railroad  company,  nor  in 
giving  or  refusing  instructions,  nor  in  striking 
oat  certain  special  questions  which  the  defend- 
ant requested  the  court  to  submit  to  the  jury. 

(Syllabua  by  the  Court.) 

Error  from  district  court,  Franklin 
county;  A.  W.  Benron,  Jndge. 

Action  by  Riita  C.  Pavey  against  the 
Southern  Kansas  Railway  Company  to 
reeuver  for  personal  lojurleB.  From  a 
Judgment  on  a  verdict  for  plaintiff,  defend- 
ant brines  error.    AHlriiied. 

Geo.  R.  Peck,  A.  A.  Uurd,  Bobert  Dun- 
lap,  and  W,  Lftthfield,  for  plalntlttin  error. 
H.  P.  WelHh,  J.  G.  Waters,  A.  H.  Case. 
and  Charles  Curtis,  tor  defendant  In  error. 

Vai.k.vtinb,   J.     This   was  an   action 
brought  In  the  district  court  of  Franklin 
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county  on  October  8,  1887,  by  Bllla  C. 
Pavey  against  the  Southern  Kanaaa  Rail- 
way Company,  to  recover  for  personal  In- 
jnries  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  negligence  of  the 
railway  company.  The  case  was  trletl  be- 
fore the  court  and  a  Jury,  and  the  verdict 
and  flndings  of  the  Jury,  and  the  Judgment 
of  the  court,  werg  In  favor  of  the  plaintiff 
and  against  the  defendant  for  9>J,000  as 
damnges;  and  the  (lefendiint,  as  plaintiff 
In  error,  brings  the  case  to  this  court. 

The  first  ground  urged  for  reversal  is 
that  there  was  no  negligence  shown  ou 
the  part  of  the  defendant,  and  that  the 
evidence  showed  that  the  jplalntlff's  inju- 
ries were  caused  by  her  own  negligence. 
There  wasno  great  conflict  In  theevldence, 
but  still  there  was  some  conflict,  and, 
as  the  verdict  and  findings  of  the  Jury  and 
the  Judgment  of  tbe  court  were  In  favor  of 
the  plaintiff  and  against  the  defendant,  we 
must  take  the  evidence  on  the  part  of  the 
plaintiff  as  true,  and  must  consider  all  tbe 
evidence  on  the  part  of  the  defendant 
where  it  conflicts  with  the  plaintiff's  evi- 
dence as  not  true;  and,  viewing  theevl- 
dence In  this  light,  and  taking  the  case  as 
made  out  by  the  plaintiff,  the  facts  am 
substantially  as  follows:  The  plaintiff 
was  a  married  woman,  about  26  years  of 
age  when  the  injurj*  occurred.  Had  resided 
In  Wilson  county.  The  family  consisted  of 
herself,  her  husband,  and  a  baby.  But 
they  concluded  to  change  their  place  of 
residence  to  Topeka,  and  they  were  on 
their  way  from  Wilson  county  to  Topeka 
for  that  purpose  when  the  Injury  occurred, 
which  was  on  March  16,  1887.  On  the 
night  of  March  15,  1887,  they  purchased 
tickets  from  the  defendant  «t  Chanute  for 
transportation  from  that  place  to  Topeka, 
and  wont  into  one  of  the  defendant's  cars 
forming  a  part  of  one  of  its  trains  going 
from  that  place  northwardly.  Besides 
the  baby  which  they  carried  with  them, 
they  also  had  some  wraps,  and  a  basket, 
with  the  baby's  things  in  It.  After  start- 
ing on  their  Journey  the  rondnctoron  that 
train  punched  their  tickets,  and  gave  them 
checks,  and  told  them  that  they  would 
have  to  change  cars  at  Ottawa.  It  was 
then  In  tbe  night-time  and  dark.  When 
the  train  arrived  at  or  near  Ottawa  the 
conductor  took  up  thelrchecks,  and  short- 
ly afterwards  the  brakeman  called  out 
"Ottawa."  and  shortly  afterwards  the 
train  came  to  a  full  stop.  At  that  time 
they  were  sitting  about  the  middle  of  the 
car,  and  the  train  consisted  of  the  engine 
and  about  veven  cars,  one  being  a  sleeper. 
When  the  train  stopped  they  gathered  up 
their  wraps  and  the  baby  and  the  basket, 
and  started  towards  the  rear  end  of  the 
car  to  get  off.  They  had  never  before  been 
In  Ottawa,  and  had  no  knowledge  of  the 
place  or  of  the  station.  The  conductor 
was  sitting  across  the  aisle,  and  about 
three  seats  back  of  where  they  sat,  and 
they  passed  him  as  they  went  to  tbe  door; 
and  they  met  the  brakeman  at  the  door 
as  they  were  going  out,  and  passed  him. 
Neither  tbe  conductor  nor  the  brakeman 
BHld  anything  to  them,  nor  did  they  make 
any  luqnirles  of  any  one,  nor  did  they  see 
any  other  people  acting  as  thouKb  they 
were  about  to  leave  the  train.    Tbey  be- 
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Iteyed  that  they  had  arrivRd  at  the  sta- 
tion, and  tbey  were  intending  to  leave  the 
train  torthat  reason.  Plaintiff's  husband 
got  off  the  car  first  with  the  baby,  and  she 
wasfollowlng  him.  While  she  was  stand- 
ing on  next  to  the  last  step,  and  was  in 
the  act  of  stepping  upon  the  last  step,  the 
train  started  suddenly  with  a  jerk,  and 
threw  her  down  on  the  ground.  She  had 
heard  no  signal  for  starting  the  train, 
and  knew  of  none.  This  was  in  one  of 
the  public  street  of  Ottawa,  named  "Wal- 
nut Street."  It  was  then  about  3  or  4 
o'clock  in  the  morning,  and  was  dark. 
There  was  no  station  there,  nor  any  plat- 
form upon  which  to  alight,  nor  any  lights. 
They  believed  that  they  wore  acting  cai-e- 
fnlly  in  their  attempt  to  leave  the  train. 
The  train,  however,  bad  not  arrived  at 
the  station.  It  had  arrived  only  at  or 
near  the  crossing  of  the  Missouri  PaciOc 
Bailwa},and  It  stopped  for  that  reason. 
The  station  was  still  further  north  about 
two  blocks,  and  across  the  Marias  desCyg- 
nes  river.  The  plaintiff  was  injured  by 
the  fall;  wtis  hurt  in  her  left  hip;  lost  the 
use  largely  of  her  left  lower  limb,  and  has 
had  to  use  crutches  ever  since;  and  her 
back  is  also  affected.  Besides  the  general 
yerdict  of  the  jury,  which  was  sinriply  in 
favor  of  tlie  plaintiff  and  against  the  de- 
fendant, and  assessing  the  plaintiff's  dam- 
ages at  S6,0<)0,  the  jury  also,  upon  special 
Interrogatories  presented  to  them  by  the 
court  at  the  request  of  the  defendant, 
made  the  following  findings:  "(1)  Where 
did  the  plaintiff  get  off  the  train  at  the 
time  she  received  the  injury?  Answer. 
Near  Hecond  and  Walnat  street,  opposite 
Sbaner  House.  (2)  Was  she  ordered  or 
instructed  or  invited  by  any  of  defendant's 
employes  to  get  off  at  that  place?  If  so, 
by  whom?  A.  She  was;  by  the  brake- 
man  and  conductor.  (3)  Was  she  induced 
by  any  act  of  defendant's  employes  to 
get  off  at  that  place?  A.  Yes.  (4)  If  so, 
by  what  act  or  acts  of  defendant's  em- 
ployes was  she  Induced  to  get  off  there? 
A.  By  the  conductor's  instructing  her  to 
change  cars  at  Ottawa,  and  the  brake- 
man  calling 'Ottawa  I 'and  their  neglecting 
to  interfere  with  her  when  leaving  the  car. 
(5)  Did  the  conductor  or  brakeoian,  or 
either  of  them,  on  that  train, see  her  when 
she  got  off?  A.  I'es.  (6)  Could  the  plain- 
tiff, when  she  got  off  the  platform  of  the 
car,  or  before  getting  off,  ha  vo  seen  that 
there  was  no  station  or  platform  at  that 
place?  A.  No.  (7)  Whh  the  injury  com- 
plained of  by  the  plaintlH  the  result  of  neg- 
ligence on  the  partof  the  defendant  or  any 
of  its  employes?  A.  Yes.  (8)  If  so,  who 
were  the  employes  of  the  defendant  that 
were  guilty  of  such  negligence?  A.  The 
conducturand  brakeman.  (9)  What  were 
the  acts,  if  any,  of  defendant's  employes 
that  caused  the  plaintiff's  injury  ?  A.  In- 
atructing  her  to  change  cars  at  Ottawa; 
calling  'Ottawa!'  prior  to  a  stop,  and  then 
starting  before  plaintiff  had  time  tn  aligbt 
from  the  car;  by  silently  consenting  for 
her  to  leave  the  car.  (10)  Was  the  negli- 
gence of  defendant's  employes,  If  any, 
slight  or  gross  or  ordinary?  A.  Gross. 
(11)  Could  the  plaintiff  have  avoided  the 
injury  by  the  exercise  of  ordinary  care  and 
prudence  on  her  part  7    A.  No.    (12)  Could 


she  bare  avoided  the  Injury  by  the  exercise 
of  great  care?  A.  No.  (13)  Did  she  ex. 
ercise  that  degree  of  caution  that  a  pru- 
dent person  would  under  similar  circom- 
stances?  A.  Yea.  (14)  Did  the  conductor 
or  brakeman  in  charge  of  that  train,  or 
eitherof  them, call 'Ottawa!'  just  beforeor 
at  the  time  of  stopping  at  tlie  Missouri 
Pacific  Railroad  crossing?  A.  Yes.  (15) 
If  so,  which  called  it?  A.  The  brakeman. 
(16)  Did  the  brakeman  call  'Bailroad 
Crossing! '  in  the  car  in  which  the  plaintiff 
was  riding,  just  before  or  at  the  time  the 
train  stopped  for  the  Missouri  Pacific  Rail- 
road crossing,  and  where  plaintiff  got  off 
the  train?  A.  No.  (17)  Did  the  brake- 
man  on  that  train,  after  it  left  the  Bur- 
lington junction,  call 'Ottawa,  the  next 
station! '  in  the  car  in  which  plaintiff  was 
riding?  A.  No.  (18)  Did  the  brakeman 
call 'Ottawa! '  in  each  car  of  the  train 
except  the  sleeper,  after  crossing  the 
Missouri  Pacific  Railroad  crossing?  A. 
Yes.  (19)  Was  the  plaiutiB  guilty  of  any 
negligence  in  getting  off  the  train  at  the 
place  where  she  received  the  injury?  A. 
No.  (20)  Did  her  negligence  contribute  In 
any  degree  to  the  Injury?  A.  No.  (21) 
What  amount  of  actual  damages,  if  any, 
did  the  plaintiff  sustain?  A.  Six  thou- 
sand (96.000)  dollars.  (22)  What  amount 
by  the  way  of  exemplary  damages  do 
you  find,  if  any.  for  the  plaintiff?  (This 
question  was  stricken  out  by  the  court, 
to  which  defendant  excepted.)  (23)  What 
amount  of  damages  for  pain  and  sutferlns 
do  you  find  for  the  plaintiff?  (Stricken 
out  by  the  court.  Defendant  excepts.) 
(24)  What  amount  of  damages  for  men- 
tal suffering  do  you  find  for  the  plain- 
tiff? (Stricken  out  by  the  court.  Defend- 
ant excepts.)  (2o)  How  long  did  the 
train  on  which  the  plaintiff  was  riding 
stop  at  the  railroad  crossing  in  Ottawa? 
A.  A  short  time.  ('J6)  Did  the  engineer 
give  any  signal  before  starting  the  train 
on  which  plaintiff  was  riding,  after  the 
stop  at  the  Missouri  Pacific  Railroad 
crossing  in  Ottawa?  If  so,  what  signals 
were  given?  A.  Two  short  whistles.  (271 
In  what  coach  of  the  train  was  the  plain- 
tiff riding  when  it  came  Into  Ottawa,  and 
in  what  part  of  the  coach  was  she  then 
sitting?  A.  One  of  the  passenger  coaches, 
and  near  the  middle  of  the  car.  (28)  Did 
the  plaintiff  remain  in  her  seat  in  thncar 
until  the  car  came  to  a  full  stop  at  the 
railroad crossingin Ottawa?  A.  Sbedld." 
This  court  cannot  say  as  a  matter  of  law 
that  no  culpable  negligence  was  shown  as 
against  the  defendant,  or  that  the  iujary 
to  the  plaintiff  was  caused  by  her  own 
negligence,  or  even  that  she  was  guilty  of 
any  culpable  contributory  negligence. 

It  is  next  claimed  that  the  court  below 
erred  in  admittingevldence  showing  a  cer- 
tain rule  of  the  railroad  company,  which 
reads  as  follows:  "Conductors  must  pre- 
vent passengers  from  endangering  them- 
selves by  Imprudent  exposure."  It  had 
already  been  show  by  the  evidence  of  one 
of  the  defendant's  witnesses,  partly  on  his 
examination  in  chief  and  partly  on  bis 
cross-examination,  that  under  the  rules  of 
the  company  It  was  the  duty  of  both  the 
conductor  and  the  brakeman  to  prevent 
all  danger  to  passengers;  and  therefore 
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It  coald  nrtt  bare  been  material  error  for 
the  plaintiff  to  nhuw  subatantlally  tbe 
same  tbInR.  Besides,  onder  the  facts  of 
this  case,  we  do  not  think  that  it  woald 
have  been  material  error  for  the  court  to 
have  allowed  this  evidence  to  be  Intro- 
duced, even  it  no  previous  evidence  of  the 
same  character  had  been  intnidaced  by 
the  defendant.  We  can  ImaKiue  eaoea, 
however,  where  the  Introduction  of  such 
evidence  would  be  erroneous,  bat  we  do 
not  think  that  the  present  case  la  one  of 
sach  cases. 

It  Is  next  elnimed  that  the  court  below 
erred  In  Klvln^  and  refuaInK  instructions. 
It  is  claimed  that  the  coort  erred  in  refus- 
Infc  to  give  one  certain  instruction  asked 
for  by  tbe  defendant;  and  also  In  piving 
five  different  and  Isolated  portions  of  the 
general  charge.  We  think,  however,  no 
material  error  was  committed.  Tbe  gen- 
eral charge  was  full  enough  to  cover 
everything  that  was  necessary  to  be  given 
to  the  jury,  and  seems  generally  to  be 
Tery  fair  as  towards  both  parties.  If  we 
should  copy  tbe  charge  in  tall  it  would 
show  that  there  Is  but  little  foundation 
for  any  claim  of  error  concerning  inntruc- 
tione,  either  given  or  refnsed,  but  it  Is  too 
long  to  be  copied  In  this  opinion.  We 
shall  copy  one  portion  thereof,  however, 
which  furnishes  the  strongest  ground  for 
a  claim  of  material  error  of  any  that  can 
be  fonnd  in  any  otiier  portion  of  the  gen- 
eral charge  or  of  the  instructions  given, 
and  that  portion  reads  as  follows:  "If  the 
brakeman  upon  the  platform  saw  her  de- 
scend the  steps  as  if  to  get  off  the  train, 
and  failed  to  warn  her  of  the  danger,  theKe 
are  matters  from  whisb  the  Jury  nre 
authorized  to  find  negligence  on  the  part 
of  tbe  company,  and  sufUclent  to  author- 
ise n  recovery, unless,  as  before  stated,  she 
herself  was  also  guilty  of  negligence  di- 
rectly contributing  to  the  injury.  '  This 
Instructionis  erroneous  In  this  pnrticnlar: 
There  was  no  evidence  Introduced  to 
khow  that  the  brakeman  wun  upon  the 
platform  while  the  plaintiff  was  descend- 
ing tbe  steps  as  if  to  get  oft  tbe  train,  or 
that  he  saw  her  descending  the  steps,  un- 
less by  very  remote  Inference.  Ho  did, 
however,  under  the  plaintiff's  evidence, 
see  the  plaintiff  and  her  husband  with  the 
wraps,  their  basket,  and  their  baby,  go 
oat  of  the  car  as  if  to  get  off  tbe  train, 
-which  is  substantially  tbe  same  tbing  as 
Is  mentioned  in  tbe  Instruction  of  the 
court;  and  yet,  notwithfltandlng  the  fact 
that  he  saw  all  these  things,  he  still  failed 
to  warn  her  or  her  husband  of  any  dan- 
ger, or  to  give  them  any  information.  It 
Is  possible  that  he  saw  her  descending  the 
steps,  bnt  the  evidence  does  not  show  it, 
unless  by  possible  inference.  From  what 
he  did  see,  however,  wa  think  it  was  just 
as  much  bis  duty  to  have  warned  the 
plalntilT  of  the  danger  as  it  would  have 
been  it  he  bad  seen  her  descending  the 
steps.  The  court,  In  its  general  charge, 
stated  the  issues  correctly,  and  the  jury 
had  tall  knowledge  with  regard  to  the 
matters  upon  which  they  were  to  find. 
The  court  Instructed  the  Jury  In  substance 
that  the  burden  of  proof  rested  upon  the 
plaintitf;  that,  in  order  for  her  to  recover, 
it  waa  necessary  for  her  to  prove  her  case 


by  a  prepondarance  of  tbe  testimony. 
And  the  court  also  instrncted  tbe  Jury 
that  they  were  the  exclnsive  Judges  of  all 
questions  of  fact,  of  the  weight  of  the  tes- 
timony and  the  credibility  of  the  wit- 
nesses; and  It  would  therefore  seem  that 
the  Jury  could  not  possibly  have  been  mis- 
led to  the  prejudice  of  tbe  defendant  by 
this  slight  error  of  fact  contained  In  the 
foregoing  instruction  of  the  court.  We 
think  the  error  was  immaterial. 

It  is  also  claimed  that  the  court  below 
erred  in  striking  out  tbe  special  questions 
numbered  23  and  24,  which  the  defendant 
requested  the  court  to  submit  to  tbe  Jury. 
In  some  cases  a  refusal  to  submit  such 
questions  might  be  erroneous,  but  In  this 
case  we  are  Inclined  to  think  It  was  not. 
There  was  no  evidence  tending  to  show 
particularly  what  damages  arose  from 
pain  or  suffering,  either  physical  or  men- 
tal, and,  it  the  Jury  found  any  damages 
for  pain  or  suffering,  they  found  them 
only  as  actual  damages.  The  entire  dam- 
ages allowed  in  this  case  were  only  96,000, 
and  the  Jury,  by  their  special  findings, 
show  that  they  allowed  the  same  only  as 
actual  damages,  and  we  cannot  say  that 
that  amount  is  excessive,  or  even  appar- 
ently so;  hence,  while  it  might  be  error  in 
some  cases  for  the  court  to  refuse  to  sub- 
mit questions  to  the  Jury  similar  to  the 
ones  above  mentioned,  we  cannot  say 
that  sach  refusal  Is  erroneous  in  the  pres- 
ent case.  We  cannot  say  that  any  mate, 
rial  error  was  committed  by  the  trial 
court  in  this  case,  and  therefore  Its  Judg- 
ment will  be  affirmed.  All  tbe  Justices 
concurring. 

RizER  T.  Board  of  CIodnty  I.'om'rs  of 

Davis  County  et  al. 
(Supreme  Court  of  Kansas.     April  »,  1893.) 

ACTIOJt  BT   COCNTT    TkCABCBER  AOAtXST    COUNTT 

Board  and  Buketies— Misjoinder. 
A  cause  of  action  against  tbe  board  of 
county  commissioners  of  a  county  in  favor  of  one 
who  had  been  treasurer  thereof,  tor  an  account- 
ing and  settlement  of  bis  accoants  as  such  treas- 
urer, cannot  bo  Joined  with  a  cause  of  action  in 
his  favor  against  tbe  sureties  on  bis  official  bond, 
for  wrongfully  converting  property  deeded  by 
bim  in  trust  for  the  protection  of  said  sureties 
from  loss,  as  sureties  on  said  official  bond. 
(SyUabua  by  Strang,  O.) 

Commissioners'  decision.  Error  from 
district  court,  Geary  county;  M.  B.  Nica. 
OLSON,  Judge. 

Action  by  Robert  O.  Rlcer  against  the 
board  of  commissioners  of  Davis  county, 
A.  W.  Oallen,  H.  Mitchell,  John  Oross, 
Moses  Waters,  J.  K.  Wright,  A.  Clough, 
and  R.  E.  Laurenson  for  an  accounting 
and  settlement  othisaccoonts  as  treasurer 
(]f  the  county.  From  a  Judgment  for  de- 
fendants on  demurrer  to  the  petition, 
plaintiff  brings  error.    Affirmed. 

Thomas  Dever,  for  plaintiff  in  error.  J, 
R.  McClare  and  J.  Y.  Humphrey,  tor  ie- 
tendants  in  error. 

Strang,  C.  Robert  O.  Riser  was  elected 
treasurer  of  Davis  county  in  1875,  and  took 
possession  of  said  office  in  October,  1876, 
holding  tbe  same  antll  October,  1880.  At 
that   time  his   accounts,  as   treasurer  of 
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said  connty,  were  onadjuMted,  aod  tbe 
coanty  claimed  that  be  was  a  defaulter  In 
tbe  Bum  of  fllJOO.  Rizer  dented  that  he 
was  A  defaulter,  or  tbat  he  was  indebted 
tothecoaoty.  But  to  satisfy  his  bonds- 
men, rlefendantH  with  tbe  couuty  herein, 
pendinK  an  investigation  of  bis  said  ac- 
counts, be  made  a  deed  of  certain  real  es- 
tate in  trust  to  Jacob  Callen,  for  the  aae 
of  bis  said  bondsmen  in  case  tbey  should 
suffer  loss  by  reason  of  having  become 
sureties  on  his  bond.  At  tbe  time  said 
deed  was  made  said  saretles  agreed  In 
-  writing  with  the  plaintiff  to  carefully  in- 
vestigate and  determine  the  true  status  of 
tbe  plaintiff's  accounts  with  said  coanty, 
before  disposing  of  any  of  tbe  property 
conveyed  in  said  deed  of  trust  for  their 
use,  and  if  it  was  found,  as  plaintiff  be- 
lieved, that  he  was  not  Indebted  to  said 
county,  to  release  and  return  said  prop- 
erty to  tbe  plaintiff ;  and.  If  It  should  be 
found  tbat  tbe  plaintiff  was  indebted  to 
said  coanty  In  a  sum  less  than  tbe  value 
of  tbe  property  conveyed,  tbey  should  re- 
turn to  bim  the  balance  of  the  proceeds  of 
said  property.  Afterwards,  without  any 
attempt  on  tbe  part  of  said  sureties  to  as- 
certain the  true  statns  of  the  accounts  of 
tbe  plaintiff  with  said  county,  and  with- 
out consulting  with  the  plalntlB.  they 
paid  the  commissioners  of  said  connty  a 
large  sam  of  money  to  compromise  the 
alleged  claim  of  said  coanty  against  the 
plaintiff  as  such  treasurer,  and  for  that 
purpose  disposed  of  tbe  entire  property  in 
said  deed  of  trust  conveyed,  and  never 
returned  to  tbe  plaintiff  any  of  the  pro- 
ceeds thereof.  At  the  time  tbat  the  money 
was  paid  by  said  sureties  to  tbe  coanty, 
tbe  said  sureties,  and  the  board  of  county 
commissioners  of  the  county,  agreed  with 
the  plaintiff  to  adjust  and  settle  bis  ac- 
counts as  treasurer  of  said  county,  and,  If 
It  should  be  found  that  the  plaintiff  was 
not  indebted  to  said  county,  the  said 
board  of  commlSHloners  would  pay  tbe 
money  so  paid  to  tbe  county  back  to  bIm ; 
and,  it  he  should  be  found  Indebted  to  said 
county  in  a  sum  less  than  the  amount 
they  received  for  the  county,  they  prom- 
ised to  pay  back  to  hira  any  surplus  over 
and  above  his  actual  indebtedness.  But, 
when  the  plaintiff  sought  a  settlement 
with  said  commissioners,  they  put  him  olf 
from  time  to  time,  and  finally  wholly  re- 
fused to  settle  with  him.  In  .lanuary, 
1887,  the  plaintiff  presented  a  full,  com- 
plete, and  true  statemen  t  of  his  accounts, 
as  said  treasurer,  with  said  county,  to 
the  board  ofcounty  commissioners  thereof, 
showing  said  county  to  be  Indebted  tu 
him,  on  his  original  accounts  as  treasurer, 
in  the  sum  of  911.674.9U.  besides  interest, 
amounting  in  all  to  917,2.S2.^U.  The  refusal 
of  tbe  board  of  county  commissioners  to 
adjust  bis  accounts  and  settlu  with  the 
plain tlR;  the  neglect  of  said  sureties  to  in- 
vestigate said  accounts, and  determinethe 
true  status  thercQf,  as  between  the  said 
county  and  tbe  plaintiff,  as  treasurer 
thereof:  tbe  compromise  by  said  sureties 
with  the  county  of  the  alleged  claim  of 
said  county  against  the  plaintiff,  without 
consulting  him ;  tbe  disposal  of  the  prop- 
erty in  the  deed  of  trust  conveyed,  in  vlo- 
*Mft*on  ol  their  agreement  with  the  plain- 


tiff, and  the  refusal  of  aald  anrettea  to  ac- 
count to  tbe  plaintlfl  for  said  property; 
and  all  the  acts  of  said  board  of  coanty 
commissioners,  and  of  said  suretiefi,  con- 
cerning tbe  accounts  of  tbe  plaintiff  as 
treasurer  with  said  coanty,  and  all  their 
acts  in  relation  to  the  said  property  of  tbe 
plaintiff, — were  in  pursuance  of  a  frand- 
ulent  conspiracy  and  design  on  the  part 
of  all  of  said  defendants  to  defraud  the 
plaintiff  out  of  tbe  amount  due  him  as 
treasurer  of  said  coanty,  and  oat  of  all  tbe 
property  conveyed  by  bIm  intrust  tor  said 
sureties.  The  plalntitf  first  learned  of  the 
conspiracy  and  design  on  the  part  of  tbe 
defendants  to  so  cheat  and  defraud  him 
within  two  years  prior  to  tbe  commence- 
ment ot  this  ault.  Tbe  defendants  de- 
murred to  the  petition  filed  in  the  case, 
which  demurrer  was  sustained.  An 
amended  petition  was  then  filed,  which 
was  demurred  to,  and  this  demurrer  was 
also  sustained. 

Tbe  questions  arising  on  the  demurrer 
are  tbe  only  ones  in  tbe  case.  An  exami- 
nation of  the  petition  Bacisfies  us  that  there 
are  two  or  more  causes  ot  action  improp- 
erly joined  therein.  The  petition  states 
a  cause  of  action  in  favor  of  the  plaintiff 
against  tbe  coanty  of  Davis  upon  his  ac- 
counts with  said  county  as  treasurer 
thereof,  and  prays  for  an  accounting  with 
said  connty,  and  for  a  judgment  against 
said  county  for  tbe  sum  of  f  17,230.20.  It 
also  states  a  cause  of  action  In  favor  of 
tbe  plaintiff  against  the  defendants,  other 
than  the  board  of  connty  commissioners, 
as  sureties  on  bis  offlcial  bond  as  treas- 
urer, for  wrongfully  converting  property 
deeded  byblm.in  trust,  for  their  protection 
against  loss  on  account  of  having  become 
sureties  on  said  bond.  And  tbe  petition 
prohubiy  states  a  cause  of  action  against 
the  board  of  county  commisslonera  of  said 
county  and  the  other  defendants  for  so 
much  money  as  was  paid  by  said  sureties 
to  tbe  board  of  county  commissioners  to 
compromise  the  alleged  claim  of  said 
county  against  the  plaintiff.  At  least, 
the  petition  states  two  causes  of  action, 
one  against  tbe  county  alone,  and  another 
against  the  sureties  on  the  official  bond, 
the  defendants  other  than  tbe  county 
commissioners.  Tbe  cause  of  action 
against  the  coanty  for  an  accounting  in 
no  wine  affects  the  sureties  on  the  plain- 
tiff's  bond.  He  could  not  have  a  cause  of 
action  against  the  sureties  on  his  official 
bond  tor  any  sum  the  county  might  owe 
him  as  treasurer  thereof,  and  since  this 
cause  of  action  cannot  affect  any  ol  the 
defendants,  other  than  tbe  board  of  coan- 
ty commisgioners,  and  is  joined  with  a 
cause  of  action  against  the  other  defend- 
ants, it  follows  that  the  two  causes  of  ac- 
tion are  improperly  joined.  The  language 
of  section  83  of  tbe  Code  Is:  "But  tbe 
causes  of  action  so  united  must  all  belong 
to  one  of  these  classes,  and  must  affect  all 
the  parties  to  tbe  action,  except  an  action 
to  foreclose  mortgages  and  other  Hens." 
In  Hentig  v.  Association,  45  Kan.  462,  25 
Pac.  Rep.  S78,  the  court  says:  "It  Is  one 
ot  the  necessary  prerequisites  to  tbe  onit- 
Ing  of  different  causes  of  action  that  all 
the  causes  of  action  mnst  affect  all  the  par- 
ties to  tbe  action."    ISee  Pom.  Rem.  3 479; 
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Bllas,  Code  PI.  §  128;  Hanb  ▼.  Morgan.  1 
Kan.  293.  Since  nor  riewa  upon  tbia  quoa* 
tion  a£Brni  the  JudKment  of  the  district 
«ourt  on  the  demnrrer,  we  will  not  con- 
sider the  other  qnestions  raised  by  the 
demnrrer,  bnt  sagisest  that  perhaps  Jacob 
Callen  may  be  a  neremary  party  to  a  set- 
tlement of  the  qaestion  Arrowing  out  of 
the  property  conveyed  by  the  deed  of  trust 
in  which  he  was  made  the  trustee.  It  Is 
recommended  that  the  judgmpnt  of  the 
diatrict  court  be  affirmed. 

Prr  Ccriam.    It  la  so  ordered ;  all  the 
JDStices  concurring. 


McKiNSTRY  T.  Cartek  et  al. 
(Supreme  Court  of  Kariaaa.    April  9, 1898.) 

Partition — Variance  betwbbk  Jcdgment  anu 
Pleadings — Need  or  Exception  — Revibw  on 
Appeal. 

A  personal  Judgment  rendered  against  a 
party  in  a  partition  action,  which  is  not  sup- 
ported by  the  pleadings,  cannot  be  sustained ; 
and,  if  the  error  of  the  coart  in  rondering  such 
a  personal  Judgment  Is  apparent  Intbe  transcript 
brooght  to  this  ooort,  no  exception  is  necessary 
to  have  the  judgment  of  tke  district  court  re- 
viewed and  reversed. 
(Syllabiu  by  the  Court.. 

Error  from  district  court,  Comanciie 
county:  Dawson  Smith,  Judge,  pro  teat. 

Action  by  James  McKlnstry  against 
'William  Carter,  Frank  Thornton, Tbonias 
B.  Campbell,  Caltba  C.  Campbell,  and  Ida 
B.  Carter  to  recover  an  interest  In  land. 
From  a  Judgment  for  defendants,  plaintiff 
brlnfTS  error.     Modltled. 

A/cKlnstry  &  H  tee,  for  plaintiff  in  error. 
T.  G.  Chambers  and  W.  S.  Denton,  for  de- 
fendants In  error. 

HoRTON,  C.  J.  This  action  was  com- 
menced in  the  court  below  by  James  Mc- 
Kinntry  to  recover  an  interest  in  certain 
real  eHtate  situate  in  that  county,  or  its 
value,  if  partition  could  not  be  made.  He 
claimed  under  a  conveyance  from  W.  B. 
Colcord,  who.  be  alleged,  was  interested 
with  W.  H.  Carter,  Thomas  B.  Campbell, 
and  Frank  Thornton  in  the  real  estate 
dearribed  In  his  petition.  The  case  was 
tried  before  the  court  witli  a  Jury,  and  the 
Jury  found,  among  other  things,  that  W. 
R  Colcord  owned  at  one  time  an  undivid- 
ed one-fourth  Interest  In  the  laud  In  dis- 
pute, subject,  however,  to  certain  assess- 
ments or  moneys  due  from  him  to  Carter, 
Campbell,  and  Tbornton,  bis  co-tenants; 
that  Colcord  subsequently  made  a  convey- 
ance of  his  interest  in  the  land  to  Mr.  Mc- 
Kinetry,  the  piuiutltf.  The  trial  court  de- 
creed a  partition  of  the  land,  giving  Mr. 
McKinstry  a  ooe-fourth  Interest  therein, 
upon  the  payment  of  9694.17.  The  court, 
however,  rendered  Judgment  in  favor  of 
W.  H.  Carter  against  Mr.  McKinstry  for 
the  sum  of  f481.67,  the  same  also  being  de- 
creed a  lien  upon  the  interest  uf  Mr.  Mc- 
Kinstry in  the  land.  The  evidence  intro- 
duced upon  the  trial  in  not  preserved  in 
the  record,  and  all  tbat  we  have  before  ns 
are  the  pleadinxs.  verdict,  findings  of  the 
jury,  and  the  Judgment.  Where  the  error  of 
the  court  is  apparent  upon  the  record  in 
the  rendition  nt  a  judgment,  no  exception 


Is  necessary  to  bring  tbe  case  to  tbis  court 
for  review.  Lender  t. Caldwell,  4  Kan.  889; 
Zane  v.  Zane,  6  Kan.  1S4;  WooUey  v.  Van 
Vollcenburgh,  IS  Kan.  20;  Brown  T.  Tup- 
peny,  M  Kan.  SO.  The  peruonal  judgment 
rendered  against  Mr.  McKinstry  is  not 
supporte<]  by  the  pleadiugrs,  and  the  Judg- 
ment must  be  modified  to  the  extent  of 
relieving  him  from  the  payment  of  tbe 
same.  Kimball  v.  Connor,  3  Kan.  415; 
Green  v.  Dunn,  5  Kan.  254;  Railroad  Co. 
v.  Combs,  25  Kan.  729.  Upon  the  trial,  on 
tbe  19th  day  of  September,  1S8S.  after  the 
platntiflbad  introduced  all  of  his  evidence, 
each  of  the  defendants  filed  a  separate  de- 
murrer thereto.  Tbe  court  anstained  the 
demurrers  of  Thomas  B.  Campbell,  Caltba 
C.  Campbell,  and  Ada  B.  Carter,  and  ren- 
dered Judgment  in  their  favor  for  costs. 
Tbe  petition  In  error  was  Bled  in  this  court 
on  September  21. 1889. 

In  tbe  alMsence  of  all  tbe  evidence,  the 
question  whether  the  trial  court  commit- 
ted error  in  sustaining  the  demurrers  can- 
not be  considered.  The  record  does  not 
show  that  the  motion  for  a  new  trial  was 
filed  within threedaysafterthe  i9th  of  Sep- 
tember, 1888.  As  to  the  parties  in  whose 
favor  the  demurrers  were  sustained,  this 
proceeding  is  brought  too  late,  under  the 
provisions  of  section  550  of  the  Civil  Code. 
More  than  a  year  elapsed  after  the  rendi- 
tion of  the  Judgment  complained  of  as  to 
them,  before  this  proceeding  was  com- 
menced in  this  court.  As  these  parties  are 
not  properly  parties  plaintiff  or  defendant 
in  this  court,  within  the  time  prescribed 
by  the  statute,  the  proceedings  of  thetrini 
court  concerning  the  partition  of  the  prop- 
erty in  dispute  cannot  now  be  inquired  in- 
to. "Parties,  whether  plaintiffs  ordefend- 
ants  in  the  district  court,  who  are  affected 
by  errors  alleged  in  the  proceedings  in 
that  court,  must  be  made  parties  to  pro- 
ceedings In  this  court  before  these  errors 
can  he  inquired  into."  Ferguson  v. Smith. 
10  Kan.  394;  Bassett  v.  Woodward,  l.t 
Kan.  .<U1.  The  judgment  of  the  district 
court  will  be  modified,  as  herein  stated, 
and  the  costs  divided ;  all  tbe  justices  con- 
curring. 

MissocRi  Pac.  Ry.  Co.  V.  Hkxnino. 
(Supreme  Court  of  Kansru.    April  9,  1898.) 

Justice  Codrt — Bit.i.  or  Particulars — Requisites 
— Attorneys'  Ji'bes— Special  Verdict. 
1.  Technical  precision  is  not  required  In  the 
statement  of  a  cause  of  action  in  a  bill  of  partic- 
ulars in  a  justice's  court.  The  most  liberal  oon- 
struotion  will  be  given  to  it,  and  a  cause  of  ac- 
tion stated  in  the  most  j^neral  way  will  be  sus- 
tained, in  order  to  uphold  a  judgment  Inberently 
right.  Railway  Co.  v.  Taylor,  17  Kan.  586,  cited 
and  followed. 

8.  Attorneys'  fees  allowed  In  an  action  to 
recover  damages  for  negligently  setting  out  a 
flre  by  the  careless  operation  of  a  railroad  are 
a  part  of  the  judgment  in  favor  of  the  injured 
party,  and  need  not  he  found  separately  by  the 
jury,  except  in  answering  a  special  interrogatory. 
(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Nemaha  county:  R.  C.  Bas- 
sett, Judge. 

Action  b.v  Herman  Henning  against  the 
Missouri  Pacific  Railway  Company  to 
recover  for  hay  burned  through  defend- 
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ant's  neiarlivrence.  From  a  Judgmenfc  on  a 
verdict  for  plaintiff,'  defendant  brings 
error.    AfBrmed. 

Waggener,  Martin  &  Orr,  for  plaintiff  In 
error.  J£.  M.  Emery,  for  defendant  in 
error. 

Simpson,  C.  Henning  commenced  tbls 
action  before  a  Justice  of  the  peace  in 
Nemaha  county,  and  obtained  Judgment. 
The  railway  company  appealed  to  the 
district  court,  and  Henning  again  ob- 
tained a  Judgment.  The  case  was  tried 
before  the  justice  and  the  district  court  on 
tbefolloving  billot  panicuiars:  "Plaln- 
tiO  allq^s  that  the  Missouri  Faclflc  Rail- 
way Company,  the  defendant.  Is  and  was 
at  the  time  hereinafter  set  out  a  corpora- 
tion created  by  the  laws  of  the  state  of 
Kansas,  and  on  the  29th  day  of  Septem- 
ber, 1888,  had  the  management  and  con- 
trol of  a  line  of  railroad  extending  through 
this  county  of  Nemaha,  and  running  said 
line  from  the  eastern  to  the  western 
boundary  through  said  county,  and  that 
on  the  29th  day  of  September,  1888,  the 
said  company,  while  running  one  of  its 
trains,  carelessly  and  negligently  failed  to 
employ  suitable  means  to  prevent  the  es- 
cape of  Are  from  the  engine  that  was  run- 
ning the  train,  and  also  permitted  dead 
and  dry  grasH  and  other  combustible  ma- 
terials to  remain  on  the  right  of  way  of 
the  defendant,  near  the  track  of  Its  road, 
BO  that  by  reason  of  its  carelessness  and 
negligence,  as  aforesaid,  Are  escaped  from 
the  engine  of  the  company  and  set  fire  to 
the  dry  grass  and  other  material  on  the 
right  of  way,  and  by  reason  of  the  continu- 
ous body  of  dry  grass  and  other  material, 
and  without  any  fault  of  the  plaintiff,  it 
was  communicated  to  the  premises  of  the 
plaintiff,  whereon  be  had  hay  stacked,  and 
then  and  there  burned  and  destroyed  24 
tons  of  prairie  hay  belonging  to  this 
plaintiff,  of  the  value  of  ninety-six  (996.00) 
dollars.  Plaintiff  further  says  that  he  has 
had  to  employ  and  hire  an  attorney  to 
prosecute  said  claim,  and  that  950  is  a 
reasonable  attorney's  fee,  and  that  the 
same  Is  due  to  the  plaintiff  from  the  de- 
fendant by  reason  of  the  burning  of  the 
bay  aforesaid.  Wherefore  plaintiff  prays 
Judgment  against  the  Missouri  Pacitlc 
Railway  Company,  acorporatlon  as  afore- 
said, for  the  sum  of  ninety-six  ($96.00) 
dollars  damages,  and  fifty  (950)  dollars 
attorney's  fee.  In  all  the  sum  of  one  hun- 
dred and  forty-six  dollars."  The  Jury 
returned  a  general  verdict  for  Henning  for 
9134,  and  made  the  following  special  find- 
ings: "(1)  What  was  the  cause  of  the  fire. 
Answer.  By  defendant  operating  one  of 
Its  trains  overtheir  road.  (2)  Did  the  fire 
escape  by  accident?  A.  No.  (8)  Didtheflre 
escape  by  reason  of  the  negligence  of  the 
engineer?  A.  Yes.  (4)  Did  the  Are  escape 
by  reason  of  theengine  being  out  of  order? 
A.  No.  (5)  If  question  number  3  is  an- 
swered 'Yea,'  then  state  fully  in  what  the 
negligence  consisted.  A.  In  allowing  Are 
to  escape  or  be  thrown  from  engine.  (6) 
If  question  number  41b  answered  'Yes,' 
then  state  fully  in   what  particular  tbe 

engine  was  out  of  order.    A.  .    (7) 

Did  the  engine  that  Is  claimed  to  have  set 
oat  tbe  fire  complained  of  have  at  tbe 


time  suitable  and  approved  appliances  for 
preventing  the  escape  of  fire?  A.  Yes.  8. 
Were  sucb  appliances  at  said  time  in  good 
repair?  A.  Yes.  9.  If  question  nnmbei  8 
is  answered  'No,'  then  state  iu  what  the 
bad  repair  consisted.    A. ." 

Tbe  railway  company  brings  the  case 
here  for  review,  and  the  first  error  com- 
plained of  is  the  ruling  of  tbe  trial  court, 
against  the  objection  of  the  company,  to 
the  introduction  of  any  evidence  under 
the  bill  of  particulars,  for  the  reason  that 
It  did  not  state  a  cause  of  action  In  favor 
of  Henning  agaiuBt  the  railway  company. 
Counsel  for  the  railway  company  now 
argue  this  question  in  the  light  thrown 
upon  it  by  the  evidence  and  special  find- 
ings of  tbe  jury,  while,  to  determine  tbe 
sufficiency  of  the  allegations  in  tbe  bill  of 
particulars,  and  hence  test  the  ruling  of 
the  court  below,  it  must  be  considered 
wholly  and  entirely  with  reference  to  tbe 
specific  averments  of  the  bill  of  particu- 
lars, for  the  ruling  of  tbe  trial  court  was 
made  before  any  evidence  was  produced. 
If  the  bill  of  particulars  did  state  a  cause 
of  action  against  the  railway  company, 
the  ruling  below  was  right,  and  is  not 
affected  by  the  claim  that  some  other  act 
of  nt-gligence  was  proven  than  the  one  al- 
leged. If  such  a  defect  as  that  exists  in 
this  record  as  It  is  now  presented,  it  can 
be  disposed  of  without  reference  to  tbia 
particularqnestiou.  Confining  this  aBsign- 
ment  of  error  to  Its  proper  limits,  we  have 
to  say  that  this  court  has  universally 
refused  to  be  technical  in  the  construction 
or  consideration  of  pleadings  before  a 
justice  of  the  peace,  but  take  a  liberal 
view  of  them,  and  allow  some  latitude  in 
sucb  matters,  because  as  a  rule  tbey  are 
not  drafted  by  professional  men,  and  tbe 
brneflcial  purposes  of  prompt,  speedy, 
and  convenient  litigation  about  small 
matters  would  be  greatly  hindered  and 
delayed  by  their  strict  construction. 
We  think  tbe  bill  of  particulars  stated  a 
cause  of  action  against  the  railway  com- 
pany. It  alleges  that  tbe  company  was 
running  one  of  its  trains  carelessly  and 
negligently;  it  alleges  that  the  company 
failed  to  employ  suitable  means  to  pre- 
vent the  escape  of  fire  from  the  engine 
that  was  hauling  the  train  ;  It  alleges  that 
the  company  permitted  dead  and  dry 
grass  aod  other  combustible  material  to 
remain  on  the  right  of  way  and  near  tbe 
track ;  that  by  reason  of  Its  carelessness 
and  negligence  fire  escaped  from  the  engine 
and  communicated  to  the  dry  grass,  etc. 

2.  The  only  evidence  Introduced  to 
prove  the  amount  of  attorneys'  fees  was 
that  of  an  attorney,  who  testified  that  be 
was  acquainted  with  the  value  of  attor- 
neys' fees  in  this  city  In  the  prosecution  of 
suits.  He  then  was  asked  what  would  be 
a  reasonable  attorney's  fee  for  the  prep- 
aration of  this  case  and  a  trial  in  tbe  Jus- 
tice's court,  afterwards  an  appeal  to  tbe 
district  court,  and  a  trial  to  tbe  Jury, 
where  there  were  three  attorneys  on  tbe 
other  side.  Tbe  railway  company  object- 
ed because  incompetent  and  no  proper 
foundation  laid  for  asking  the  question. 
This  objection  was  overruled  and  excepted 
to.  It  Is  said  In  support  of  this  objection 
that  tbe  witness  was  not  Bbown  to  be  an 
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attorney  In  thia  case,  nor  to  have  knowB 
anything  about  the  laaaM,  the  amonnt 
Involved,  or  the  length  of  time  consumed 
In  the  trial,  nor  that  he  had  ever  tried  a 
similar  cam,  nor  of  the  extent  of  the  aerv- 
tees  rendered ;  and  there  was  nothing  to 
ahow  bis  qnallflcatlona  to  testify  aM  an 
expert  except  the  bare  fact  that  he  wae  an 
attorney.  In  view  of  the  fact  that  this 
action  is  oneof  the  most  ordinary  suits  that 
are  brought,  and  that  they  are  instl  tuted  in 
almost  every  commanity  In  the  state,  and 
that  every  lawyer  in  practice  knows  the 
amount  of  service  that  an  attorney  per- 
forms In  auch  a  case,  and  the  further  tact 
that  the  amonnt  allowed  as  attorneys' 
fees  la  very  reasonable,  we  do  not  think 
there  la  much  merit  or  force  In  these  objec- 
tions. The  witness  Introduced  testlfles 
that  be  Is  an  attorney;  and  that  be  was 
acquainted  with  the  value  of  attorneys' 
fees  at  the  place  of  trial  in  the  prosecution 
of  suits  Is  perhaps  enough  to  qualify  him 
to  testify.  His  last  statement  Is  a  very 
general  and  sweeping  one.  He  was  not 
cross-examined  as  to  his  quallflcatlons 
or  want  of  them,  and  under  the  circum- 
stances we  think  that  there  was  such  an 
affirmative  showing  of  qualification  as 
to  Justify  the  trial  court  in  overruling  the 
objections. 

8.  It  la  next  claimed  that  the  general 
verdict  of  the  Jury  Is  against  the  Instrnc- 
tlono  of  the  court  and  the  special  findings, 
and  Instruction  No.  10  is  confidently  relied 
on  to  sustain  the  contention.  It  Is  as  fol- 
lows: "(10)  The  hill  of  particulars  allege 
that  the  defendant  negligently  failed  to 
employ  suitable  means  to  prevent  the  ea- 
cape  of  fire  from  Its  engine,  and  also 
permitted  dry  grass  and  combustible 
material  to  remain  on  Its  right  of  way,  by 
reason  vl  which  acts  fire  escaped  from  Its 
engine,  and  set  fire  to  the  property  of  the 
plaintiff,  causing  the  damage  alleged.  All 
of  these  facta  must  be  established  by  a  pre- 
ponderance of  the  evidence,  or  plaintiff 
cannot  recover.  The  mere  fact  that  grass 
was  permitted  to  remain  on  the  track 
would  not  of  Itself  antborize  a  recovery." 
It  will  be  seen  that  this  Instruction  is 
baaed  upon  a  strict  construction  of  the 
bill  of  particulars,  and  it  may  be  further 
stated  that  the  particular  act  of  negli- 
gence was  not  specifically  set  up  lu  the  bill 
of  particulars.  The  Jury  do  find,  however. 
In  answer  to  special  interrogatories,  that 
the  fire  that  did  the  injury  escaped  by 
reason  of  the  negligence  of  the  engineer  in 
allowing  It  to  escape  or  be  thrown  from 
the  engine.  Now,  the  bill  of  particulars 
doaa  charge  that  the  fire  was  set  "  while 
running  one  of  Its  trains  carelessly  and 
negligently, and  falling  to  employ  suitable 
means  to  prevent  the  escape  of  the  fire  from 
.the  engine. "  This  means.ln  the  light  of  the 
■alvdence,  that  the  engineer  was  careless  and 
negligent.  That  while  the  engine  was  in 
Xood  order,  and  bad  suitable  and  approved 
appliances  for  preventing  the  escape  of 
the  fire,  still  the  negligence  of  the  engineer 
permitted  it  to  escape.  We  conatrne  the 
Instruction  to  mean  that  aa  to  the  partic- 
ular acts  of  negligence  stated  therein  they 
.'inuat  be  proved,  or  no  recovery  can  be  had. 
It  la  undeniable  that  the  bill  of  particulars 
did  not  charge  In  specific  terms  that  the 


fire  escaped  by  tbe  negligence  of  ttie  encl- 
neer,  and  as  a  matter  of  technical  construc- 
tion there  may  be  a  variance  between  tbe 
special  findings  and  tbe  averments  of  the 
bill,  but,  as  we  have  said,  we  will  not,  in 
this  class  of  pleadings,  rule  strictly,  and 
we  find  no  prejudicial  error  arising  out  of 
the  operation  of  thIa  Inatrnctlon. 

4.  The  attomeya'  fees  are  made  a  part 
of  the  judgment  by  tbe  plain  words  uF  tbe 
statute,  and  they  are  payable  to  the  plain- 
tiff, and  not  to  the  atturneys.  They  can 
protect  themselves,  if  required,  by  a  stat- 
utory Hen. 

6.  The  claim  that  the  law  la  unconstitu- 
tional by  taking  away  the  deleuae  of  con- 
tributory negligence  is  fully  met  by  the 
case  of  Railway  Co.  v.  Merrill,  40  Kan. 
404, 19  Pac.  Rep.  793.  We  are  satisfied  that 
substantial  Justice  has  been  done,  and 
recommend  anafflrmanceot  tbe  judgment. 

Feb  Curiam.  It  Is  so  ordered;  all  tbe 
Justices  concurring. 


'  (48  Kan.  460) 

Ottawa  UNrvERsmr  r.  Board  or  OooirrT 
CoM'BS  or  Frankun  Coumtt. 

{Supreme  Court  of  Kan»a$.  April  9, 1893.) 
Uhivbbsitt  Lands— Exbhptioh  vkok  Taxatiox. 
No  port  of  the  •aoUon  of  Indian  lands 
granted  by  congress  to  the  Ottawa  Dnlveislty, 
and  upon  wbicb  the  anlverslty  is  located,  is  ex- 
empt from  taxation,  except  that  wbtch  remains 
and  is  used  as  a  site  for  tne  university. 

(SyUainu  by  the  CowrU) 

Error  from  district  court,  Franklin 
county;  A.  W.  Brnbon,  Judge. 

Petition  by  tbe  Ottawa  University 
against  the  board  of  county  commission- 
ers of  Franklin  county,  Kan.,  asking  that 
taxes  be  remitted  from  all  lands  in  Onl- 
verslty  addition.  Plain tltf  brings  error 
from  a  judgment  exempting  only  that 
portion  of  the  real  estate  designated  as  a 
"college  campus. "    Atfirmed. 

Tbe  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  Joh.nston,  J.: 

This  was  an  appeal  from  an  order  of  the 
board  of  county  commisslonera  of  Frank- 
lin county  relating  to  the  aeseBsment  and 
taxation  of  certain  real  estate  of  the  Otta- 
wa University.  Prior  to  1887  a  portion  of 
tbe  land  which  had  been  granted  to  tbe 
Ottawa  University  was  platted  aa  an  ad- 
dition to  tbe  city  of  Ottawa,  and  some  of 
the  lota  which  were  unsold  were  in  1887 
placed  on  the  tax-roll  by  the  assesBor  of 
the  city  of  Ottawa.  In  March,  1888,  the 
president  of  tbe  university  filed  with  the 
county  board  a  petition  asking  that  the 
taxes  be  remitted  from  all  lands  in  the 
University  addition.  The  county  board 
denied  the  petition,  and  ordered  that  all 
the  lands  be  placed  upon  tbe  tax-roll  for 
BssesBment  and  taxation,  except  10  acres 
on  wbicb  the  college  building  was  situat- 
ed. From  this  order  an  appeal  was  taken 
to  the  district  court,  where  a  hearing  waa 
had  in  January,  1889.  The  following 
findings  of  fact  and  conclusions  of  law 
were  made  by  the  court :  "  By  the  terms  of 
tbe  treaty  of  1862  with  the  Ottawa  In* 
diaua  (12  St.  at  Large,  p.  1237)  certain 
lands  of  the  Ottawaa  were  aet  apart  fur  a 
school.    By  the  subsequent  treaty  of  1867 
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(15  St.  at  Large,  p.  517)  certain  provfBfona 
were  made  for  'Ottawa  UniverBlty;'  that 
Institatlon  having  been  dniy  Incorpurated 
as  a  college  under  the  lawa  of  Kansas, 
and  located  upon  the  lands  set  apart  for 
school  purposes  by  the  former  treaty,  and 
recognised  as  the  beneficiary  thereunder. 
By  an  act  of  congress  for  the  relief  of  cer- 
tain Indians  in  the  central  superintenden- 
cy,  approved  Jnne  10,  1872,  and  a  later  act 
approved  March  3,  1«73,  said  lands  were 
sold,  and  the  proceeds  applied  to  the  ben- 
efit of  said  tribe,  and  for  other  purposes 
named,  except  640  acres,  which  were  pat- 
ented in  tee-Klmple  to  the  university  under 
date  of  January  24, 1HS4.  This  tract  com- 
priseii  part  of  several  different  sections, 
but  forms  one  compact  body,  south  of  and 
adjoining  the  city  of  Ottawa,  on  which 
stand  the  University  buildings.  The  act 
of  congress  jirovlding  for  the  Issuance  of 
the  patent  (chapter  319,  17  St.  p.  625.)  ap- 
proved March  3, 1N73,  contains  this  provis- 
ion :  '  Provided,  however,  that  the  section 
on  which  the  University  stands,  or  any 
part  of  it  which  may  remain  as  a  site  for 
an  institution  of  learning,  shall  remain 
tree  from  taxation,  until  the  legislature  of 
Kansas  shall  otherwise  order.'  At  the 
time  this  act  of  congress  was  passed,  the 
said  640  acres  bad  been  occupied  as  a  site 
for  the  school  and  for  general  farming  pur- 
poses, and  had  been  so  occupied  and  used 
for  about  eight  years.  The  school  was 
located  near  the  northern  boundary  of 
the  land  fronting  upon  a  street  of  the 
city.  The  land,  except  a  small  field  about 
the  building,  was  devoted  to  pasturage 
for  hire,  to  the  growing  of  nursery  stock, 
and  to  general  farming  purposes,  rented 
at  different  times  to  various  persons,  and 
managed  by  the  board  of  trustees.  The 
rents  and  prolits  from  the  land  have  been 
appropriated  to  the  expenses  of  the  insti- 
tution and  for  improvements  and  repairs. 
On  the  2d  day  of  March,  1885,  a  tract  of 
160  acres,  inclndinga  ca/npnsol 32.96  acres, 
on  which  the  buildings  stand,  was  laid  off, 
platted,  and  recorded  by  the  pluintitrs  as 
a  town-site,  the  streets  of  the  city  being 
extended  through  it,  and  lots  and  blocks 
designated  thereon,  uniform  with  the 
plan  of  the  original  town  of  Ottawa. 
This  plat  was  named  'University  Addi- 
tion to  Ottawa,'  and  numerous  lots  have 
been  sold  and  many  buildings  erected  In 
such  addition,  and  it  is  now  a  part  of  the 
city  of  Ottawa.  It  is  in  this  addition 
that  tbe  lots  are  situated  on  which  the 
taxes  are  asked  to  be  remitted.  No  part 
of  said  lands  are  now  used  exclusively  for 
educational  purposes  or  as  a  sitefor  said  in- 
stitution, except  tbecampus  of  thirty-two 
and  ninety-six  one-hundredths  acres,  and 
that  is  used  as  such  grounds  usually  are, 
forthe  convenIence,'health,  and  recreation 
of  pupils,  professors,  and  others  connected 
with  the  school.  The  exemption  from 
taxation  contained  in  the  act  of  congress 
above  quoted  applies  only  to  that  which 
"shall  remain  as  a  site  of  an  institution  of 
learning."  The  claim  that  this  whole 
farm,  carried  on  and  leased  for  general 
agricultural  purposes  for  profit,  and  this 
town-site,  put  upon  tbe  market  for  sale, 
and  already  largely  occupied  and  Im- 
peovtd.  viitJ  Qumeroos  streets  intersect- 


ing it,  fa  a  part  of  the  site  of  tbe  college, 
seems  wholly  untenable,  and  must  be  re- 
jected. Statutes  exempting  property  from 
taxation  are  strictly  construed,  to  the  end 
that  public  burdens  shall  be  equalized. 
Hil.  Tax'n,  74,  75.  It  should  also  be  ob- 
served that  by  a  new  act  to  provide  for 
assessment  and  taxation  the  legislature 
has,  since  the  act  of  congress  was  passed, 
declared  what  property  shall  be  assessed, 
and  It  is  contended  that  the  legislature 
has  thus  'otherwise  ordered,'  but  I  do  not 
now  decide  that  proposition.  Under  the 
constitution  of  the  state  propert.vmustbo 
actually  used  for  tbe  religious,  education- 
al, or  scientific  purposes  named,  in  order 
to  fall  within  the  exemption.  Our  su- 
preme court  long  ago  put  a  strict  con- 
struction upon  the  language,  by  holding 
that  when  lands  belonging  to  a  college 
were  cultivated  and  leased  for  the  sup- 
port of  the  school  the  use  was  indirect 
and  not  exclusive,  and  that  theexemption 
did  not  attach.  St.  Mary's  College  v. 
Growl,  10  Kan.  442.  So.  also,  a  house  used 
as  a  residence  for  a  pastor  was  held  nut 
to  be  used  exclusively  for  religious  pur- 
poses, and  so  not  exempt  from  taxation. 
Vail  V.  Beach,  10  Kan.  214.  See,  also,  Wash- 
burn College  Case,  8  Kan.  .144.  It  is  also 
claimed  in  the  petition  that  this  properti^ 
is  exempt  because  the  proceeds,  under' 
the  act  of  congress,  are  set  apart  exclu- 
sively as  an  endowment  fund,  aud  that, 
by  tbe  statutes  of  this  state,  (section  8,  c. 
107,  fourth  subdivision,)  such  endowment 
fund  is  exempt.  In  other  words,  because 
this  land  maybe  converted  Into  exempt 
property.  It  Is  already  exempt.  It  will  b« 
time  enough  to  claim  this  exemption  when 
it  is  converted  as  intended.  All  property 
not  expressly  exempt  must  be  taxed.  Sec- 
tion 1,  o.  107,  Gen.  St.  In  the  Washburn 
College  Case  the  court  said,  'an  intention 
to  occupy  ^  not  equivalent  to  occupa- 
tion,' and  BO  here  an  intention  to  sell  is 
not  a  sale.  Besides,  when  the  sale  takes 
place  the  land  will  still  be  taxable;  only 
the  proceeds  will  be  exempt.  Tbe  consti- 
tution, however,  exempts  from  taxutioii 
all  property  used  exclusively  for  educa- 
tional purposes.  The  legislature  has  un- 
dertaken to  limit  this  to  five  acres.  Gen. 
St.  c.  107,  S  8.  Now,  it  is  the  use  that  de- 
termlnes  the  exemption,  (see  St.  Mary's 
College  Case,  10  Kan.  442,)  and,  if  so  ex- 
clusively used,  the  constitution  gives  com- 
plete immunity  from  taxation,  whatev- 
er may  be  the  qnantit.y.  This  Is  express- 
ly BO  decided  in  the  case  last  referred  to. 
In  that  case  a  tract  of  320  acres  was  in- 
closed and  used  as  a  farm,  and  for  teach- 
ing Indians  agriculture,  and  thecourtshtd: 
'  We  suppose  it  will  be  conceded  that,  If 
tbe  pri»perty  was  used  exclusively  for  the 
purpose  of  teaching  the  Indians  agricult- 
ure, it  would  be  exempt.'  The  statnte 
then  in  force  attempted  to  limit  the  ex- 
emption to  forty  acres,  instead  of  five,  as 
at  present,  but  the  principle  is  tbe  same: 
and  it  se>ms  quite  clear  that  when  the  use 
is  exclusive  and  actual  the  law-making 
power  cannot  limit  the  quantity  without 
violating  the  constitution.  As  It  appears 
in  this  case  that  the  campus  of  thirty-two 
and  niney-aix  one-hnndreths  acres  is  act- 
ually used  excluaively  for  educational  pur- 
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poseii,  and  the  qnanttty  does  not  Bceni  un- 
reasonable, tbe  order  of  the  cominlaaton- 
«r8  should  be  so  niudifled  as  to  cxeraptthe 
campus  as  designated  on  the  plat.  In 
all  other  respects  the  order  appealed  from 
will  be  afflrmed."  Upon  these  flndinKB 
and  conclusiona  the  court  entered  judg- 
ment modifying  the  order  of  the  board  of 
connty  comraisaioners  so  aa  to  exempt 
from  taxation  that  portion  of  the  real  es- 
tate of  the  Ottawa  University  which  had 
been  designated  aa  a  college  cainpaa,  con* 
talning  32.96  ncres,  and  also  adjudging 
that  all  other  real  estate  shall  be  placed 
on  the  tax-roll  for  assessment  and  taxa- 
tion. The  Ottawa  University  complains 
of  this  judgment. 

W.  Llttlefield,  for  plaintiff  in  error.  F. 
A.  Waddle,  for  defendant  in  error. 

Johnston,  J.,  (after  statiofc  the  facts.) 
The  findings  of  fact  and  the  reasoning 
and  conclusions  of  the  district  court  are 
convincing,  and  satisfy  us  that  a  correct 
result  was  reached.  Under  our  statutes, 
all  property  in  the  state,  real  and  per- 
«onal,  not  expressly  exempt  therefrom,  is 
anbject  to  taxation ;  and  any  person 
claiming  immunity  from  the  common  bnr- 
dena  of  taxation,  which  should  rest  equal- 
ly upon  all,  must  bring  himself  clearly 
within  the  exemption ;  and  hence  it  la  held 
that  a  provision  creating  an  exemption 
ishonld  be  atiictly  construed.  Comnils- 
Hioners  v.  Brackenrldge,  12  Kan.  114; 
Waahbnrn  College  v.  Commiaaionera  of 
Shawnee  Co.,  8  Kan.  344.  It  la  not  con- 
tended here  that  the  lands  and  lota  of 
the  Ottawa  University  are  exempt  un- 
der the  constitution  and  lawsoi  the  state, 
but  it  is  claimed  that  they  are  exempt 
under  the  terms  uf  the  act  of  congress.  It 
provided  "that  the  section  on  which  the 
Ottawa  Unirerslty  atanda.  or  any  part  or 
it  which  may  remain  aa  the  aite  of  an  in- 
■titution  of  leaning, ahall  remain  free  from 
taxation  until  the  legialature  of  Kansas 
ahall  otherwise  order. "  The  right  to  the 
exemption  depends  upon  the  interpreta- 
tion which  should  be  placed  on  this  pro- 
vision. It  will  beobservedthat  the  words 
'~ section"  and  "aite"  are  both  used  in  the 
provision,  and  it  is  obvioua  that  they  are 
not  aynonynioua  terma.  Congreas  evi- 
dently contemplated  that  the  wh€>le  aec- 
tion  on  which  the  university  was  located 
would  not  always  be  retained  as  a  site  for 
the  university,  and  therefore  provided, not 
that  the  whole  section  should  be  exempt, 
but  that  only  ancb  "part  of  it"  as  re- 
mained a  site  for  the  univeraity  ahould  be 
exempt  from  taxation.  If  It  had  been  In- 
tended that  the  whole  section  should  be 
exempt  from  taxation,  no  necessity  would 
have  existed  for  the  distinctions  that  were 
made  between  the  words  "section"  and 
"site,  "and  there  would  have  been  no  ne- 
cessity for  providing  that  such  part  of  the 
nectionaawaa  set  apart  and  remained  aa  a 
site  ahould  be  exempt  from  taxation.  If 
it  had  been  the  purpose  to  provide  for  an 
exemption  of  the  whole  040  acrea, congress 
probably  would  have  said  so  in  plain 
terms,  by  enacting  "that  the  section  on 
which  the  Ottawa  University  stands 
•  *  •  shall  remain  free  from  taxation 
until  the  legislature  o!  Kanaaa  ahall  other- 


wise order. "  Instead  of  making  n  plain 
declaration  of  thia  kind,  and  for  the  evi- 
dent purpoae  of  limiting  the  exemption,  it 
waa  provided  that  only  no  much  of  the 
section  as  should  be  used  aa  a  site  for  the 
university  should  be  aoexenipt.  The  trial 
court  has  found  up<m  aufflclent  evidence 
that  no  part  of  the  section  "remains  na 
the  aite"  of  the  university,  except  the  cam- 
pus ot  32.96  acres.  This  determines  the  ex- 
tent of  the  exemption  until  such  time  aa 
"the  legislature  of  Kanaaa  shall  otherwise 
order."  Judgment  affirmed. 
All  the  juaticea  concurring. 


Morrison  et  al.  v.  Wells. 

{Supreme  Cawrt  of  Kansag.    April  9, 1893.) 

Recobd  on  Appkal  — Motion  fob  N«w  Trial — 
CosTBACT  —  CoNSTBUCTioN  — Tims  01  COMPLB- 
TIOX. 

1.  When,  in  the  record  of  a  case  made,  the 
followiafr  recital  appears  immediately  after  the 
Journal  entry,  "Whereupon  the  plaintiffs  duly 
filed  their  motion  to  set  aside  their  judgment 
and  for  a  new  trial, "  such  reoord  sufficiently 
shows  that  the  motion  for  new  trial  was  illed  in 
time. 

2.  At  law,  when  the  parties  to  •  written 
contract  have  conditioned  the  payment  of  money 
upon  the  completlonof  certain  work  upon  a  build- 
ing by  a  time  Used  therein,  time  is  of  the  es- 
sence of  such  contract.  But  if  time  is  not  held 
to  be  ot  the  essence  ot  the  contract,  and  the  par- 
lies have  a  reasonable  time  within  which  to  per- 
form, yet,  the  question  of  reasonable  time  being 
one  of  fact,  if  found  against  the  plaintiffs  on  the 
trial,  they  ore  concluded  by  it,  unless  this  court 
can  say  that  such  finding  is  not  supported  by  the 
evidence. 

(SyllainM  by  Strang,  C.) 

Commiasloncra'  decision.  Error  fron> 
district  court.  Barton  county;  Anskl  K. 
Clark,  Judge. 

Action  by  Morrison  Bros,  against  Em  rau 
C.  Wellsto  recover  nn  alleged  subscription. 
Judgment  for  defendant.  Fiaiutitfa  bring 
error.    Afflrmed. 

Juines  VV.  Clark  and  Cole  Bros.,  for 
plaintiffs  in  error.  Maber  4t  Osmond  and 
Thus.  U.  Bain,  for  defendant  in  error. 

Strang,  C.  Thia  action  was  brought 
by  Morrison  Bros,  to  recover  the  sum  of 
f  200,  alleged  to  have  been  subscribed  by 
the  defendant,  Emma  0.  Wells,  for  the 
benefit  of  the  plaintiffs,  together  with 
other  Bubticriptions  of  other  persons, 
amounting  in  all  tu  94,000,  as  Inducement 
to  the  erection  by  the  plaintiffs  of  anhotel 
In  the  city  of  Great  Bend,  Kan.  The 
action  was  begun  before  a  magistrate, 
who  gave  the  plaintiffs  a  judgment.  De- 
fendant appealed  to  the  district  court, 
where  the  case  was  tried  by  the  court 
without  a  jury,  resulting  in  a  judgment 
for  the  defendant.  The  plaintiffs  briUK 
the  case  to  tills  court.  The  defendant 
challenges  the  case  made,  and  says  that 
it  does  not  ahow  that  the  motion  for  a 
new  trial  was  filed  within  the  time 
allowed  by  law,  and  that  the  case  cannot, 
for  that  reason,  be  considered  by  thia 
court.  The  record  shows  that  the  case 
came  on  for  trial  on  tlie  23d  of  February, 
]88y,  and  the  journal  entry  shows  that  the 
judgment  waa  rendered  on  the  same  day, 
though  the  motiou  for  new  trial  recites 
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that  the  judgment  vran  rendered  on  the 
26th  of  Febrnary.  The  record  does  not 
Btate  when  the  motion  for  new  trial  was 
filed,  but  the  following  statement  is  incor- 
porated in  the  record,  immediately  follow- 
ing the  journal  entry:  "Whereupon  the 
plaintiffs  duly  filed  their  motion  to  set 
aside  the  jadgmeut  in  said  cause,  and  for 
a  new  trial,  which  said  motion  was  In 
words  and  figures  following."  Then  fol- 
lows the  motion. 

Is  this  case  properly  in  this  court?  We 
think  it  Is.  This  court  held  In  Hill  v. 
Wand,  47  Kan.  340.  27  Pac.  Rep.  988.  that 
the  sentence,  "thereupon  the  defendants 
filed.  In  writing,  their  motion  for  a  new 
trial,"  Immediately  following  the  verdict 
In  the  record,  must  be  conntrued  to  mean 
that  the  motion  for  a  new  trial  was  filed 
Immediately  after  the  return  of  the  ver- 
dict. That  case  Is  declsire  of  this.  But  in 
this  case  the  recital  In  the  record  Is,  In 
one  respect,  somewhat  more  complete 
than  in  the  case  cited.  In  this  record  the 
recital  Is,  "whereupon  the  plaintiffs  duly 
filed  their  motion."  The  word  "duly" 
means  "properly;  regularly;"  and,  in  this 
connection, Indicates  that  the  motion  was 
regularly  and  properly  filed.  The  contract 
sued  on  in  this  case  contains  conditions 
precedent,  to  be  performed  by  the  plain- 
tiffs, before  the  liability  of  the  defendant 
attaches.  It  Is  conceded  that  these  con- 
ditions were  not  performed  within  the 
time  designated  In  the  contract  for  their 
performance.  If,  therefore,  time  is  of  the 
essence  of  the  contract,  the  defendant  was 
not  liable,  unless  she  may  be  said  to  have 
waived  the  conditions.  The  contract 
reads  as  follows:  "We,  the  undersigned 
owners  of  real  estate  adjacent  to  lots 
thirteen,  (13.)  fourteen,  (14,)  fifteen,  (15,) 
and  sixteen,  (16,)  In  block  seventy -seven, 
city  of  Great  Bend,  Kansas,  In  considera- 
tion of  the  erection  by  Morrison  Brothers 
apon  said  lots  of  a  modern  three-story 
stone  with  galvanized  Iron  trimmings  and 
brick  hotel,  containing  not  less  than  fifty 
(60)  sleeping-roomH,  agree  to  pay  to  .said 
Morrison  Bros,  the  sum  of  four  thousand 
(f4,000.0u)  dollars,  each  paying  the  sum  set 
opposite  his  or  her  name  when  said  build- 
ing Is  under  roof  and  plastered,  provided 
the  same  Is  plastered  on  or  before  the  first 
(1st)  day  of  December,  A.  D.  1887.  This 
snbscription  to  be  null  and  void  if  the  said 
Morrison  Bros,  don't  begin  work  on  or 
before  the  first  day  of  April,  1887,  and  con- 
tinue till  completed.  Said  hotel  to  be 
between  80  and  90  feet  wide  and  between 
8.5  and  100  feet  long,  and  to  cost  abont 
$2,'),0<)0  when  finished, and  to  be  completed 
January  Ist,  188S.     Morrison  Bros." 

The  first  condition  precedent  may  be 
found  In  the  first  part  of  the  contract, 
and,  stripped  of  immaterial  words,  it 
reads  as  follows:  "We  agree  to  pay  to 
said  Morrison  Brothera  the  sum  of  f4,000, 
when  said  building  is  under  roof  and 
plastered,  provided  the  same  Is  plastered 
on  or  before  the  Ist  day  of  December, 
1887."  The  condition  upon  which  the 
money  Is  to  be  paid  Is  that  the  building 
shall  be  plastered  on  or  before  the  1st  day 
of  December,  18S7.  There  Is  nothing  In  the 
Bul)ject-matter  of  the  contract  that  tends 
to  make  time  of  the  essence  thereof.    Out- 


side of  the  express  terms  of  the  contract, 
it  would  not  seem  to  make  any  serious 
difference  to  the  defendant  whether  the 
building  was  plastered  on  or  before  the  lat 
da.v  of  December  or  a  few  days  later.  So 
far  as  we  can  gather  from  the  record,  the 
defendant  would  not  suffer  any  by  the 
delay.  But  have  not  the  parties  to  tlie 
contract,  by  fixing  a  time  within  which 
the  building  should  be  plastered,  and 
making  the  payment  of  the  subscription 
conditioned  thereon,  made  time  an  essen- 
tial element  of  the  contract?  The  parties 
sobscrlblug  had  a  right  to  make  the  pay- 
ment of  their  subscriptions  dependnut  upon 
any  conditions  they  might  require  to  be 
inserted  in  the  contract.  They  said,  "We 
win  pay  our  subscriptions  provided  the 
hotel  is  plastered  by  December  1,1887." 
Docs  not  this  proviso  create  a  condition 
precedent  that  must  be  performed  before 
any  liability  to  pay  their  subscriptionH 
could  attach  to  the  subscribers?  And 
must  not  the  condition  be  performed 
according  to  the  stipulation  of  the  con- 
tract as  to  time  as  well  as  to  all  other 
particulars?  We  think  so.  In  Warren 
V.  Bean,  6  Wis.  120,  the  court  says: 
"Where  a  party  contracts  to  perform  cer- 
tain work  or  labor  in  a  specified  manner, 
and  by  a  specified  time,  the  time  is  as 
much  the  essence  of  the  contract  as  the 
manner  in  which  the  work  or  labor  Is  to 
be  performed."  This  was  an  action  on  a 
contract  under  which  the  plaintiff  agreed 
to  do  certain  work  on  a  lumber  slide  on 
the  Wisconsin  river  during  the  winter 
months  of  1851.  He  failed  tu  show  on  the 
trial  that  he  completed  the  job  during  the 
winter  months  of  1851,  but  recovered  a 
judgment,  which  was  reversed,  the  court 
saying :  "  On  an  examination  of  this  agree- 
ment, we  have  no  kind  of  doubt  but  the 
plaintiff's  right  to  recover  depended  apuo 
his  performing  the  contract  on  hie  part 
according  to  its  terms,  or  his  showing 
some  good  excuse  for  not  doing  so."  In 
Allen  V.  Inhabitants  of  Cooper,  22  Me.  135. 
the  court  declares  that,  "if  there  was  an 
agreement  In  the  first  instance  as  to  the 
time  witiiin  which  the  contract  was  to  be 
performed,  and  there  has  been  no  waiver  of 
It,  time  Is  of  the  essence  of  the  contract." 
The  contract  lu  this  case  was  for  laying  out 
and  building  a  public  road,  and  the  work 
was  to  be  done  within  that  and  the  next 
year.  On  the  trial  below  the  court  was 
asked  to  instruct  the  jury  that  time  was 
of  the  essence  of  the  contract,  but  the 
court  refused  to  give  such  instruction.  A 
judgment  was  had  for  the  plaintiff,  and 
reversed,  because  It  did  not  appear  that 
theplaintlff  had  performed  intlme.thoatjh 
the  road  was  used  by  the  public.  The 
case  of  Jones  v.  U.  S.,  96  U.  S.  24,  was  up- 
on a  contract  for  the  supply  of  cloth.  B.v 
the  terms  of  the  con  tract  the  cloth  was 
to  be  delivered  In  installments  of  a  certain 
number  of  yards  per  month.  Several  In- 
stallments of  the  cloth  were  delivered  on 
time  and  paid  for.  The  mill  then  burned 
down.  Jones  got  other  parties  to  make 
the  cloth  for  him,  but  his  delivery  wan 
delayed  beyond  the  time  specified  In  the 
contract.  In  the  mean  time  cloth  of  like 
kind  and  quality  had  declined  In  price, 
and  the  quarter-master  refused  to  accept 
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and  pay  tor  the  balaDceof  tlwelotb,  and 
the  coort  held  that  time  was  ol  the  es- 
BPnce  ol  the  contract;  and  the  quarter- 
maater  was  not  bound  to  accept  and  pay 
for  the  cloth,  becauBe  not  deilrered  ac- 
cording to  the  stlpnlatlons  in  the  con- 
tract. Blsb.  Cont.  §  1344,  says:  "And,  In 
general,  In  a  court  of  law,  the  time  within 
which  a  contract  is  to  be  performed  IB  as 
much  the  essence  ol  it  as  any  other  part." 
In  Cromwell  v.  Wilkinson,  18  Ind.  36o.  the 
court  says :  "  At  la  w,  time  is  of  the  essence 
of  tbe  contract,  and  strict  performance  Is 
icenerally  required."  In  that  case  there 
■was  an  ordinary  written  contract  by  the 
terms  of  which  Wilkinson  was  to  sell  and 
deliver  to  Cromwell  a  certain  nomber  of 
bogs,  of  a  certain  weight,  between  the 
let  and  10th  of  December.  Cromwell  ad- 
vanced $400.  The  hogs  were  not  delivered 
according  to  contract.  Cromwell  sued  to 
recover  back  his  advancement.  Jndg- 
ment  went  against  blm  for  costs,  and 
was  reversed,  because  there  was  no  show- 
ing on  the  trial  that  Wilkinson  tendered 
the  hogs  in  time,  under  the  conditions  of 
the  contract.  In  Potter  v.  Tnttte,  22 
Conn.  512,  the  court  says  that  a  court  of 
equity  will  hold  parties  to  the  time  fixed 
in  their  contract,  unless  there  is  a  mistake 
or  other  excuse  falling  wltnin  tbe  legiti- 
mate province  of  such  court.  It  says: 
"When  parties  have  deliberately,  by  their 
agreements  or  covenants,  fixed  the  time  lor 
the  performanceof  an  act,  a  court  of  equity 
will  be  very  cautious  bow  it  interferes  in 
disregard  of  it,  and  will  not  do  this  unless, 
by  reason  of  mistake,  or  for  other  cause, 
falling  within  the  legitimate  province  of 
aucb  court,  it  shall  see  that  essential 
lostlce  demands  tbe  exercise  ol  its  Jurisdic- 
tion. "  It  thus  seems  that,  under  the  law, 
time  sbonld  be  considered  essential  in  the 
condition  precedent  in  this  case.  We  do 
not  think  there  was  any  waiver  in  the 
case.  Nothing  was  done  on  said  building 
on  the  strength  of  any  statement  ol  tbe 
defnndant  outside  of  her  contract  ac- 
knowledging liability.  Thecondltionshad 
all  been  performed  before  any  verbal 
promise  to  pay  was  made  by  defendant. 
And  besides,  she  supposed,  at  tbe  time  of 
ber  several  verbal  statements,  that  the 
building  was  completed  according  to  con- 
tract, and  was  so  Informed  by  the  plain- 
tilTs. 

There  Is  another  feature  In  this  case 
that  vre  think  would  require  this  court  to 
aflSrm  it,  even  if  we  should  hold  that  time 
was  not  essential  to  the  condition  pre- 
cedent of  the  contract.  If  the  contention 
of  tbe  plaintiffs  that  time  is  not  of  the 
essence  of  the  condition  precedent  is  true, 
and  they  were  entitled  to  recover  If  they 
performed  within  a  reasonable  time,  yet 
what  was  a  reasonable  time  was  a  fact 
to  be  found  by  tbe  court;  and.  as  the 
coart  made  a  general  finding  against  tbe 
plaintiffs,  they  are  concluded  by  it,  unless 
this  court  can  say  tbe  evidence  docs  not 
support  the  finding.  Some  of  tbe  evidence 
shows  the  plastering  was  not  even  sub- 
stantially completed  until  about  the  last 
of  December,  and  not  absolutely  complet- 
ed antil  some  time  after.  The  evidence 
shows,  also,  that  the  hotel  was  substan- 
tially completed  by  tbe  1st  of  February,  a 


month  aftar  It  sbonld  have  been  ander  the 
strict  letter  of  the  contract,  and  that  it 
was  not  absolutely  completed  until  some 
time  later.  This  matter  of  a  reasonable 
time  having  been  submitted  to  tbe  court 
and  found  against  tbe  plaintiffs,  this 
court  cannot,  under  the  facts  as  disclosed, 
say  that  the  plastering  was  done  within 
a  reasonable  time,  nor  that  the  building 
was  completed  within  a  reasonable  time, 
under  the  contract,  and  therefore,  lor  this 
reason,  the  case  must  be  affirmed.  It  Is 
so  recommended. 

Per  Curiam.    Is  so    ordered;  all    tbe 
Juaticea  concurring. 


(48  Kan.  41«) 

BmrH,  Sheriff,  v.  Deerb  et  at. 
ISupreToe  Court  oj  Kansat.    April  9, 1892.) 

F.LBOL  EVTDBNOa  VAKTIXe  CONTRAOr. 

Parol  evidence  of  what  was  said  or  done 
l>ef  ore  and  at  tbe  time  of  making  a  written  con- 
tract is  not  admissible  to  alter,  vary,  or  coutrv 
diet  tbe  express  terms  of  the  written  contract 
(SylUUma  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Reno  county;  L.  Houk, 
Judge. 

Replevin  by  Deere,  Mansur  ft  Co.  against 
J.  L.  Smith,  as  sheriff,  to  recover  certain 
personal  property  held  by  him  under  or- 
ders of  attachment.  Judgment  for  plain- 
tiffs.   Defendant  brings  error.    Reversed. 

Jamea  MeKinatry  and  C.  M.  WilJlama, 
for  plaintiff  in  error.  Whiteside  Jk  Gleaaoa, 
for  defendants  in  error. 

Simpson,  C.  Deere,  Mansur  ft  Co.  com- 
menced this  action  in  replevin  to  recover 
the  possession  otcertain  personal  property 
which  was  held  by  J.  L.  Smith,  sheriff  of 
Reno  county,  under  certain  orders  of  at- 
tachment sued  out  by  the  creditors  of 
Balllnger  Bros.,  dealers  in  farm  imple- 
ments, wagons,  buggies,  etc.  The  case 
was  tried  by  a  Jury.  No  special  findings 
were  made,  but  a  general  verdict  returned 
in  favor  of  Deere,  Mansur  &  Co.  Motion 
for  a  new  trial  was  made  and  overruled, 
and  the  sheriff  brings  the  case  here  for  re> 
view. 

Tbe  controlling  question  is  whether  cer- 
tain written  contracts  about  buggies, 
wagons,  plows,  and  other  agricultural 
Implements  were  contracts  of  absolute 
sale,  or  of  sales  on  commission.  Balllnger 
Bros,  were  local  traders  in  such  imple- 
ments. Deeere,  Mansur  ft  Co.  were  manu- 
facturers or  wholesale  dealers,  from  whom 
Balllnger  Bros,  purchased  or  had  tor  sale 
on  commission  such  wagons,  buggies, 
plows,  and  other  implements.  As  to  two 
of  these  written  contracts,  the  parties 
were  allowed  to  offer  proof  of  their  under- 
standing of  their  terms,  and  of  their  cus- 
tom and  actions  in  regard  to  them  as  con- 
tracts for  the  sale  of  the  articles  specified 
in  them  as  commission  sales,  and  about 
these  two  there  is  but  little  contention. 
The  fight  clusters  about  tbe  contract  for 
plows  principally,  dated  November  1,1886. 
This  contract  was  made  by  Balllnger 
Bros,  wltb  Anderson,  a  traveling  agent 
of  Deere,  Mansur  ft  Co.,  but  was  subject 
I  to  tbe  approval  of  Ueere,  Mansur   ft  Co. 
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They  refused  to  approve  It,  bot  In  pubae- 
quent  conversations  with  Balllnger  at 
Kansas  City,  by  the  general  manairer. 
Fuller,  and  at  Hntcblnnon,  by  Anderson, 
the  contract  was  amended  or  added  to  by 
providing  that  farnierH'  nnteH  should  be 
turned  over  by  Balllnger  Bros,  ascollateral 
security  for  all  goods  covered  by  the  con- 
tract as  they  are  sold.  This  contract, 
when  thus  amended,  was  approved  by 
Deere.  Manaur  6c  Co.,  but  on  the  trial  they 
were  permitted  to  prove,  over  the  objec- 
tions  of  the  plaintiff  in  error,  that  there 
was  a  contemporaneous  verbal  contract 
that  all  j^oods  were  to  be  sold  on  commts- 
Mon  by  Balllnger  Bros.,  and  that  title  to 
the  goods  was  to  remain  in  Deere.  Man- 
8ur  &  Co.  until  they  were  paid  for.  We 
think  that  the  admlssinn  of  such  parol  ev- 
idence, tending,  as  it  does,  to  alter  and 
vary  the  terraH  of  the  written  contract, 
was  prejudicial  error.  It  is  truethat  there 
is  some  evidence  tending  to  show  that  In 
the  .lune  following  there  was  a  settlement 
between  Deere,  Mansur&  Co.  and  Balllnger 
Bros.,  In  which  Balllnger  Bros,  were  cred- 
ited with  the  goods  ou  hand  at  the  time 
of  the  settlement,  and  that  thereafter 
they  were  held  subject  to  their  order;  but 
we  cannot  sny  that  thU  controlled  the 
]ury,  in  view  of  the  admission  of  the  parol 
evidence  complained  of:  it  seems  that  this 
violation  of  a  well-settled  rule  of  evidence 
—"that  what  was  said  before  and  at  the 
time  of  making  a  written  contract  is  not 
admissible" — requires  a  reversal  of  this 
Judgment,  no  matter  how  liberal  this  and 
other  courts  of  final  resort  may  be  In 
their  views  regarding  the  setting  aside  of 
written  contracts  tiy  subsequent  parol 
agreements.  We  recommend  that  the 
judgment  be  reversed,  and  a  new  trial 
granted. 

Per  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


Missouri  Pac.  By.  Co.  v.  Kimball. 
(Supreme  Court  0/ iCansa*.    April  9,  1892.) 

Review  on  Appeal — Cask  Certified  fsom  Dis- 
tbiot  codrt. 
Where  a  case  is  brought  to  the  supreme 
court  upon  the  certificate  of  the  district  judge 
that  there  is  a  coustitutional  question  involved 
In  the  action,  and  the  amount  sued  for  is  less 
than  $100,  exclusive  ol  costs,  no  other  question 
can  be  considered  than  the  one  assigned  in  the 
certificate  of  the  jndge;  and,  where  such  consti- 
tutional question  has  already  been  passed  upon 
adversely  to  the  plaintiff  in  error,  the  judgment 
must  be  affirmed. 

{Syllabus  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Wilson  county;  L.  Still- 
well,  Judge. 

Action  by  Charles  M.  Kimball  against 
the  Missouri  PaciSc  Railway  Company 
to  recover  the  value  of  a  fence  claimed  to 
have  been  built  along  the  right  of  way  of 
the  railroad.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

J.  H.  Klcbartls  and  C.  E.  Bentoti,  fur 
plaintiff  in  error.  J.  K.  Demo8»,  for  de- 
fendant In  error. 

Gkebn,  C.  The  plaintiff  in  error  brings 
this  case  here  upon   the  certificate  of  the 


trial  Judge  that  there  was  a  constitationnl 
question  Involved  in  the  action.  The  suit 
was  brought  to  recover  the  valne  of  a 
fence  claimed  to  have  been  built  along  the 
right  of  way  of  the  railroad  operated  by 
the  plaintiff  In  error.  The  action  was 
based  upon  the  pro  visions  of  paragraphs 
1317-1320  of  the  General  Statutes  of  1i^. 
and  the  amount  in  controversy  was  less 
than  f  100,  exclusive  of  costs.  Thn  validity 
of  that  statute  was  challenged  In  the  dis- 
trict court.  Since  the  trial  of  this  case  In 
the  court  below  the  statute  has  been  up- 
held. Railway  Co.  v.  Harrelson,  44  Kao. 
253,  24  Pac.  Rep.  465.  The  conatitutionBl 
question  upon  which  the  case  was  brought 
here  having  been  settled  by  this  court,  ne 
cannot  pass  upon  the  other  questions  dis- 
cussed by  counsel.  The  object  of  the  law 
was  to  limit  appeals  and  proceedings  In 
error,  where  the  amount  in  cuntrovemy 
did  not  exceed  $100.  The  legislature  made 
certain  exceptions,  such  as  cases  covering 
tax  or  revenue  laws,  or  where  there  was 
a  constitutional  question  to  be  settle! 
The  supreme  court  obtaius  jurlRdictlon  of 
this  case  through  the  certificate  of  the 
district  jndgethat  there  Is  aconstitutionBl 
question  to  be  determined.  Our  jurisdic- 
tion is  limited  to  that  question,  and,  it 
having  already  been  decided  adversely  to 
the  plaintiff  in  error,  it  follows  that  tin 
judgment  of  the  district  court  ahoatd  be 
affirmed. 

Prr  Curiam.    It  is  so  ordered ;  all  tbe 
justices  concurring. 


City  or  Topicka  v.  Sells. 
(Supreme  Court  of  Kansas.    April  9, 1892.) 

McNiciPAi.  Improvements —  Oscanob  op  Grade— 
RiOBTs  OP  Pkopebtt  Owners. 
If  a  city  of  the  first  class  desires  to  confine 
a  property  owner,  whose  buildings  have  been 
damaged  by  a  change  of  tbe  established  grade  of 
a  street,  to  the  statutory  remedy  of  an  appeal 
from  the  award  of  the  appraisers,  the  city  an- 
thorities  must  proceed  in  substantial  compliance 
with  section  IS  of  the  lawgovemlng  cities  ol  tne 
first  class:  and  if  they  fail  to  do  so,  or  so  ad.  as 
to  induce  the  property  owner  to  believe  that  he 
will  not  be  damaged,  and  it  transpires,  after  the 
expiration  of  the  time  within  which  he  can  take 
an  appeal,  that  his  property  is  damaged,  he  can 
maintain  an  action  for  damages,  tbe  statute  mak- 
ing the  city  liable  therefor  In  express  terms. 
(Syllabus  by  Slmpsmi,  C.) 

ConuniHsioners'  decision.  Error  from 
district  court,  Shawnee  county;  John 
Guthrie,  Judge. 

Action  by  Lewis  Sella  against  the  city 
of  To|>eka  to  recover  damages  to  proper- 
ty caused  by  changing  the  grade  of  the 
street.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

&'.  B.  Isenhart,  for  plaintiff  in  error,  .-l. 
liemeo,  for  defendant  in  error. 

SiMPso.v,  C.  This  is  an  action  l)y  Sells 
against  thecltyof  Topeka  to  recoverdam- 
ages  to  property  occasioned  by  a  change 
of  a  grade  on  Kansas  avenue.  Sells  owni* 
lota  75  and  77  unsaid  street, and  Improved 
the  same  by  the  construction  of  two  largo 
brick  store  buildings.  The  property  is 
situated  on  the  west  side  of  Kansas  ave- 
nue, between  Third  and  Fourth  strcetd. 
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Before  he  commenced  the  erecHon  of  these 
bDlIdlngi)  he  took  great  precaution  to 
have  them  bnilt  to  conform  to  the  grade 
of  the  street,  as  they  were  designed  for 
basiness  purposes.  Similar  precautions 
were  also  talcen  about  the  construction 
of  a  sidewalk,  composed  of  broken  stone 
and  awphalt.  These  buildings  and  side- 
walks were  constructed  in  18S3  or  1884. 
On  March  l,lSK6,an  ordinance  was  passed, 
the  material  parts  of  which  are  as  follows: 
"An  ordinance  establishing  the  grades 
of  certain  streets  and  avenues,  and  repeat- 
ing ordinances  Nos.  198. 215, 251. 315,  and  338. 
Belt  ordained  by  the  mayor  and  council- 
men  of  the  city  of  Topeka:  Section  1. 
That  the  grades  of  the  several  streets  and 
parts  of  streets  hereinafter  mentioned  are 
hereby  established  as  8i)ecifled  In  this  or- 
dinance. Sec.  2.  That  the  figures  herein 
named  indicate  the  height  of  grade  eleva- 
tions of  the  respective  block  corners  as 
noted  by  the  points  of  orientation  at  the 
intersection  of  streets  in  feet  or  tenths  of 
feet  above  the  city  datum.  Sec.  3.  That 
the  grade  along  the  line  of  the  block  shall 
be  a  straight  line  from  any  given  named 
point  to  the  next  nearest  named  point. 
•  •  •  Sec.  8.  That  the  grade  elevations 
at  the  corners  of  the  intersection  of  Third 
strKCt  with  several  cross-streets  shall  be 
as  follows:    •    •    • 

S.E.     8.  W.    N.W. 
4».6       S0.<       48.2" 

In  dne  time  a  notice  of  appraisement  was 
given,  and  It  stated  : 

"The  following  shows  the  elevation  of 
grade  under  the  proposed  ordinance,  the 
cut  or  fill  to  be  made  as  provided  lor  un- 
der the  proposed  ordinance,  and  the  cut 
or  fill  in  the  established  grade  as  It  now 
exists  atench  respective  block  corner  with- 
in the  abovp-descrlhed  territory:  •  •  • 
Proposed  ordinance  cut  or  fill : 


N.  R. 
Kanaaa  avemie 47.0 
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1   '*i 

"  •  So 

■  'a* 
II. 


> 
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By  this  notice  It  would  appear  that  at 
the  two  points  mentioned  in  the  notice 


nearest  to,  and  in  a  straight  line  with,  Mr. 
Sells'  building,  there  wasproposed  to  be  at 
the  nearest  point,  on  the  south,  viz.,  the 
north-west  comer  of  Kansas  avenue  and 
Fourth  street,  a  fill  upon  or  raising  of  the 
established  grade  of  two-tenths  of  a  foot, 
or  two  and  one-third  inches,  and  at  the 
nearest  point  on  the  north,  to-wit,  the 
south-west  corner  of  Kansas  avenue  and 
Third  street,  a  fill  of  one-tenth  of  a  foot, 
or  one  and  one-fifth  inches.  By  the  ordi- 
nance it  was  provided:  "Sec.  3.  That  the 
grade  along  the  line  of  the  block  shall  be 
a  straight  linefrom  anj' given  namad  point 
to  the  next  nearest  named  point  "  It  will 
be  seen  by  the  notice  given  that  the  grade 
in  front  of  Sells'  property  was  not  to  be 
lowered  below  theestabllsbedgradeat  the 
time  be  built,  but,  on  the  contrary,  it  would 
he  raised  between  one-tenth  of  a  foot  and 
two-tenths  of  a  foot  along  the  entire  line 
between  Third  and  Fourth  streets.  The 
jury,  in  response  to  a  question  submitted 
to  them  at  the  request  of  the  city,  special- 
l.yflnd  that  the  grude  whs  lowered  in  front 
of  Sell's  premises  about  18  Inches.  A  ver- 
dict was  returned  andajudgment  rendered 
in  favor  uf  Sells  for  f  1,200.  Amotion  for 
a  new  trial  was  overruled,  and  all  excep- 
tions saved  necessary  to  raise  the  ques- 
tions discussed  in  this  court.  The  law 
governing  cities  of  the  first  class  provides : 
"Sec.  18.  Themnyor  and  council  shall  have 
the  power  to  establish,  by  ordinance,  the 
grade  of  any  street,  alley,  lane,  or  avenue 
within  the  city  ;  and  when  the  gradeof  any 
street,  alley,  lane,  or  avenue  shall  have 
been  so  established,  or  shall  have  been 
heretoforeestabllshed.aud  the  grade  there- 
of accepted,  by  the  council,  such  grade 
shall  not  be  changed  until  declared  neces- 
88 ry  by  resolution  by  a  three-fourths  vote 
of  all  the  council  elected,  and  not  then  un- 
til the  damage  to  property  owners,  which 
may  be  caused  by  such  change  of  grade, 
shall  have  been  assessed  by  three  disinter- 
ested appraisers,  who  shall  he  appointed 
by  the  mayor,  with  the  consent  of  ihc 
council,  for  that  purpose,  who  shall  make 
such  appraisement  and  file  their  report 
under  oath  with  the  city  clerk  within 
twenty  days  after  receivlug  notice  of  their 
appointment  from  the  city  clerk;  and  the 
city  clerk  shall  give  notice  to  interested 
property  owners,  by  publication  in  the 
otflclal  paper  of  the  city,  for  at  least  ten 
days  prior  to  the  assessment  of  damages, 
which  notice  shall  specify  the  names  of 
the  appraisers,  the  time  when  the,v  will 
meet  to  make  such  appraisement,  and 
the  name  of  the  street  between  the  points 
wherein  such  change  ofgradeis  tobemade, 
and  the  amount  of  damages  so  assessed 
shall  be  deposited  with  the  cit.y  treasurer, 
subject  to  the  order  of  said  property  own- 
er or  owners,  or  their  agent  or  agents,  be- 
fore any  such  change  uf  grade  shall  be 
made;  and  any  person  feeling  himself  ag- 
grieved by  such  amount  of  damages  may 
appeal  therefrom  within  ten  days  after 
confirmation  of  aald  report  by  the  coun- 
cil, tty  serving  a  written  notice  npon  the 
mayor,  or  in  bis  absence  the  acting  may- 
or, or  In  his  absence  the  city  clerk,  of  such 
intention  to  appeal  to  the  district  court, 
and  by  executing  a  boud  to  the  city,  con- 
ditloued  to  faithfully  prosecute  such  ap- 
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peal  to  a  final  determination  thereof,  and 
to  pay  all  coets  bo  incurred  in  case  Buch 
appellant  does  not  recover  a  Judgment 
greater  tban  the  damagen  awarded  by 
said  appraisert).  The  taking  of  such  ap- 
peal shall  nut  operate  in  any  manner  to 
prevent  the  change  of  said  grade;  and  the 
coHt  and  expense  of  changing  the  grade  of 
Bald  Htrect  and  grading  the  eauie  shall  be 
paid  by  the  city."  The  principal  conten- 
tion of  the  city  In  this  court  is  that  this 
action  at  law  cannot  be  mHintained  ;  that 
Sells'  only  remedy  was  an  appeal  from  the 
award  of  the  appraisers.  This  contention 
Is  based  upon  well-considered  cases  that 
hold  "that  If  a  statute  gives  a  right  to 
compensation  for  damages  for  which  no 
remedj'  before  existed,  and  a  remedy  is 
provided  to  which  the  party  injured  may 
resort,  that  remedy  is  exclusive."  It  Is 
said  that  this  rule  applies  to  this  case; 
that  the  law  governing  cities  of  the  firat 
claBB  gives  a  remedy  where  none  existed 
before;  that  before  the  passage  of  this 
law  no  damages  could  be  recovered  In 
this  state  for  a  change  of  the  grade  of  a 
street;  and  that  now  the  only  remedy  is 
by  an  appeal  from  the  award  of  the  ap- 
praisers. 

We  propose,  first,  to  consider  the  nature 
and  extent  of  the  llal>llity  Imposed  by 
law  on  cities  of  the  first  class  for  dam- 
ages In  cases  of  this  character.  Para- 
graph 362  of  the  Genernl  Statutes  pro- 
vides that  after  a  grade  has  been  estab- 
lished it  shall  not  be  changed  until 
declared  necessary  by  resolution  by  a 
three-fourths  vote  of  all  the  council  elect- 
ed, and  not  then  until  the  damage  to 
property  owners,  which  may  be  caused 
by  such  chauge  of  g'-ade,  shall  have  been 
assessed  by  tliree  disinterested  property 
holders,  etc.  The  statute  provides  for  no- 
tice to  be  given  to  all  property  owners  of 
the  time  and  place  of  the  meeting  of  the 
appraisers,  and  gives  a  party  aggrieved  the 
right  of  appeal.  In  plain  terms,  the  duty 
is  cast  upon  tlie  city  of  making  a  proper 
appraisement  of  damages.  It  seems  by 
the  language  of  the  section  that  the  prop- 
er performance  of  such  duty  is  a  condition 
precedent  to  the  exercise  of  the  right  to 
chauge  the  grade.  Hence  In  the  perform- 
ance of  such  duty  the  city  must  substan- 
tially conform  to  all  the  requirements  of 
the  law  In  this  respect,  because  the  doc- 
trine may  be  considered  established  "that 
where  a  duty  is  a  corporate  one,  thnt  Is, 
one  which  rests  upon  the  municipality  In 
respect  of  its  special  or  local  interests, 
and  not  as  a  public  agenc.v,  and  Is  abso- 
lute and  perfect,  and  not  discretionary  or 
Judicial  in  ItB  nature,  and  is  one  owing  to 
the  plaintiff,  or  In  the  performance  of 
which  he  Is  8i)eclally  interested,  that  the 
corporation  is  liable  in  a  civil  action  fur 
the  damages  resulting  to  individnals  by 
Its  neglect  to  perform  its  duty."  2  Dill. 
Mun.  Corp.  (4th  Ed.)  §  980,  and  authorities 
cited.  ThisstatntelroposessucbH  linbility 
on  the  city  of  Topeka  when  it  changes  an 
established  grade.  If, In  such  an  attempt, 
the  city  authorities  fairly  comply  with  all 
the  obligations  and  requirements  of  the 
law  with  respect  to  the  appraisement  of 
damages,  we  agree  with  counsel  for  the 
city    that    in    such    an   event    the   unly 


remedy  of  the  aggrieved  property  owner 
is  by  an  appeal  from  the  award.  Notice 
to  the  owner  is  of  the  essence  of  all  pro- 
ceedings affecting  property,  and  the  vital 
complaint  here  is  that  the  notice  given  to 
Sells  did  not  inform  blrathat  the  proposed 
change  of  the  grade  of  the  street  in  front 
of  his  property  was  to  be  lowered,  but 
did  acquaint  him  with  the  fact  that  it 
was  to  be  slightly  raised,  and  this  was  in 
effect  a  notice  to  him  that  his  property 
would  not  be  materially  injured  by  such 
chauge.  When  the  change  was  made, 
however,  and  the  street  made  to  conform 
thereto.  It  was  found  that  the  street  in 
front  of  his  buildings  was  lowered  lii 
inches.  The  city,  therefore,  did  not  give 
him  notice  of  what  they  intended  to  do, 
nor  did  the  city  authorities  conform  to 
the  terms  of  the  notice  given.  Appraisers 
were  appointed  to  assess  the  damages, 
and  they  acted  in  accordance  with  the 
terms  of  the  notice,  and  In  their  report 
say  that  on  the  west  side  of  Kansas  ave- 
nue, south  from  thecorner  of  Fourth  street, 
"  the  proposed  grade  will  conform  to  ex- 
isting improvements,  "and  report  no  dam- 
ages; so  that  it  is  plain  that  the  question 
of  the  amount  of  damages  to  the  property 
of  Sells,  by  lowering  the  grade  of  the 
street  In  front  of  bis  buildings  about  18 
Inches,  was  never  submitted  to  the  ap- 
prHlsement  required  by  the  statute,  or 
ever  entered  the  minds  of  the  appraisers, 
and  that  this  was  caused  by  the  neglect 
of  the  city  authorities,  or  by  their  arbi- 
trary change  after  the  report  of  the  ap- 
praisers had  been  made.  In  any  event 
Sells  had  no  notice  or  Intimation  that  so 
injurious  a  change  of  grade  was  either 
contemplated  or  was  to  be  made  until 
work  on  the  street  began  to  Indicate  the 
extent  of  the  alteration  in  the  grade.  The 
controlling  question,  therefore,  in  this 
ease  is,  has  there  been  such  an  omission  of 
duty  upon  the  part  of  the  city,  by  reason 
of  these  things,  as  will  make  It  liable  in  a 
conim<m-law  action,  such  as  this,  for  dam- 
ages to  tiie  iirop3rt.y  of  Sells?  There  are 
many  well-considered  cases  that  so  hold. 
Among  them  is  the  case  of  Healey  v.  City 
of  New  Haven,  49  Conn.  394,  which  says: 
"A  question  is  made  whetherthe  defendant 
is  liable  In  this  furm  of  action.  The  stat- 
ute in  terms  makes  the  city  liable  for  the 
damages, 'to  be  ascertained  in  the  man- 
ner provided  for  ascertaining  damages 
done  by  laying  out  or  altering  highways 
therein.'  The  defendant  contends  that, 
wiien  a  statute  creates  a  right  and  gives 
a  renied.v,  that  remedy  alone  must  be  re- 
sorted to.  The  principle  invoked  is  more 
eBpecially  applicable  to  cases  where  the 
statute  makes  an  act  lawful  in  Itself  un- 
lawful; but  it  is  not  applicable  to  this 
case,  for  the  reason  that  the  statute  gives 
the  plaintiff  no  remedy.  It  simply  points 
out  a  method  by  which  the  city  may 
ascertain  the  amount  of  damages.  The 
charter  (6  Sp.  Laws,  p.  486,  §  28)  provides 
that  damages  in  cases  of  laying  out  or 
altering  highways  shall  be  assessed  by 
the  board  of  compensation  or  by  the  com- 
mon council.  Section  SOprovldes  that  the 
sum  assessed  shall  be  paid  to  the  land- 
owner, or,  if  he  refuses  to  receive  It,  shall 
be  deposited  for  him  in  the  city  treasury. 
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In  all  this  the  city  must  clearly  take  tbe 
Initiative.  It  Is  Its  duty  to  move  in  tbe 
matter.  Now,  suppoBe  it  does  move,  and, 
having  ascertRined  the  damages,  refuses 
to  pay.  \Vbat  remedy  baa  tbe  plainttCf. 
The  statutes  beiuG;  silent,  tbe  law  supplies 
the  remedy.  There  is  certainly  no  ucra- 
sion  to  resort  to  a  mandamus,  (or  nutb- 
ing  remains  to  be  done  but  to  pay  tbe 
money.  But  suppose  the  city  refuses  to 
have  tbe  damages  assessed,  as  In  this  case. 
AVhat,  then,  is  the  remedy  ?  The  defend- 
ant answers,  a  niHntiaiuua.  Not  neces- 
sarily. That  writ  lies  only  when  there  is 
no  other  remedy.  We  thlnlj  an  action  for 
the  damages  is  a  more  direct,  mure  com- 
plete, and  less  expensive,  remedy.  The  pro- 
ceeding by  assessment  la  not  a  remedy  for 
the  piaintitf.  Ue  cannot  Institute  it  nor 
control  it,  and  if  instituted  by  the  city  he 
cannot  compel  its  continuance.  It  wan 
in  no  sense  designed  for  his  benefit,  but 
is  rather  In  the  nature  of  a  proceeding 
against  him  or  against  his  property  In 
reui.  The  constitution  prohibits  the  tak- 
ing of  private  proporty  (or  public  use 
without  compensation.  It  being  neces- 
sary to  take  private  lauds  for  highways, 
this  proceeding  was  designed  as  an  expe- 
ditious and  Inexpensive  method  of  ascer- 
taining the  damages  to  be  paid.  The  the- 
ory is  that  tbe  damages  shall  be  ascer- 
tained and  paid  before  the  land  Is  taken. 
But  the  city  cannot  escape  responsibility 
by  omitting  this  proceeding  and  taking 
the  land  In  the  first  instance.  iShould  U 
attempt  to  do  so,  it  would  be  no  answer 
to  a  soft  that  the  statute  makes  proris- 
iou  for  ascertaining  the  damages.  In  such 
a  case  tbe  plaintiff  would  hardly  be  re- 
(^nired  to  resort  tO'  «  mandamus.  The 
statute  provides  the  same  remedy  for  both 
cases,  the  original  taking  of  the  land,  and 
the  subsequent  damage  to  the  adjoining 
land  by  changing  the  grade,  not  for  tbe 
land-owner,  hut  for  the  party  taking  the 
land  or  doing  the  damage.  The  cases  are 
analogous,  the  only  difference  being  that 
in  Connecticut  the  damages  In  the  latter 
case.  In  tbe  absence  of  a  statute  to  the 
contrary,  are  presumed  to  have  been  esti- 
mated and  paid  when  tbe  land  was  orig- 
inally taken.  The  cases  are  so  nearly 
alike  that  the  same  principle  should  apply 
to  both.  The  city  may  and  should  resort 
to  the  statutory  mode  of  assessing  dam- 
ages in  all  instances,  and  its  failure  to  do 
so  will  be  no  defense.  If  it  takes  land  or 
makes  Improvements,  thereby  causing 
damage  where  damages  are  provided  (or, 
without  complying  with  the  statute,  its 
proceedings  are  unlawiul.  It  cannot  with 
good  grace  turn  the  plaintiff  out  of  court 
and  say  to  him,  "ITou  ought  to  have 
resorted  to  a  mandamus  to  compel  us  to 
do  our  duty."  If  a  recovery  in  this  ac- 
tion results  injuriously  to  the  city,  it  is 
not  through  any  fault  of  the  plaintiff. 
But  it  is  not  certain  that  it  need  be  so. 
There  is  no  difficulty  In  estimating  dam- 
ages, deducting  the  benefits,  and  we  do 
not  now  see  that  this  suit  will  of  itself 
prevent  the  city  from  assessing  damages 
and  benefits  In  respect  to  other  parties. 
Of  course,  the  city  cannot  be  deprived  of 
its  right  to  resort  to  the  statutory  pro- 
ceeding without  its  consent;  bat  having 


waived  that  right,  as  It  has  In  this  case,  it 
cannot  complain  of  an  ordinary  action  at 
law.  A  new  trial  is  advised.  In  the  case 
of  City  of  Elgin  v.  Eaton,  83  111.  535, 
the  court  say:  "In  this  case  the  city 
entered  upon  tbe  improvement  of  the 
street  after  the  adoption  o(  our  present 
constitution,  and  before  tbe  passage  of 
our  eminent  domain  law.  The  rights  of 
the  parties  were  then  fixed,  and  cannot  be 
altered  by  subsequent  legislation,  and  the 
right  to  recover  damages  was  given  by 
thecoDStitution ;  and  inasmuch asthedty 
(ailed  to  bare  them  assessed  as  they  might 
have  been  under  the  eminent  domain  law, 
then  in  (orce,  the  action  will  lie  (or  their 
recovery.  See  People  v.  McRoberts,  62 
111.  38.  Failing  to  provide  compensation 
for  the  damages,  the  city  became  liable  to 
an  action.  Clayburgh  v.  City  o(  (Chicago, 
25  111.  535.  Thefailuretobavetbedamages 
ascertained,  l(  there  were  any,  and  pro. 
vide  the  means  to  pay  tbe  same,  was  an 
omission  of  duty  which  rendered  the  body 
liable  to  an  action."  City  of  Lafayette  v. 
"Wortroan,  107  Ind.  404,  8  N.  E.  Rep.  277, 
construes  a  section  of  the  Indiana  statute 
very  similar  to  ours,  and  says:  "Counsel 
for  the  city,  tbe  appellant  here,  makes  the 
point  that  upon  tbe  facts  stated  the  ap- 
pellee might  have  enjoined  the  common 
council  from  proceeding  with  the  change 
o(  grade,  and  the  Improvements  com- 
plained o(,  until  his  damages  wei-e  assessed 
and  paid,  but  that,  having  waived  bis 
right  to  so  enjoin  the  common  council,  his 
only  remaining  remedy  is  a  resort  to  the 
writ  o(  mandamus  to  compel  the  city  to 
have  bis  damages  assessed  under  the  stat- 
ute having  relstlon  to  the  government  o( 
cities,  (citing  the  cases  o(  Trustees,  etc., 
V.  Mayor,  etc.,  33  N.  J.  Law,  13,  and  Macy 
V.  City  o(  Indianapolis,  17  Ind.  267;)  and 
tbat  consequently  the  demurrer  to  the 
complaint  ought  to  have  been  sustained. 
In  response  to  tbe  point  thus  made,  it  is 
argued  that  the  complaint  was  in  (nrm 
as  well  as  in  legal  e((ect  only  a  demand 
for  consequential  damages  resulting  from 
tbe  negligent,  unskillful,  and  unmechan- 
Ical  manner  in  which  the  improvements  In 
question  were  made;  citing  the  cases  of 
City  of  Logansport  v.  Wright,  25  Ind.  512; 
City  o(  Indianapolis  v.  Hnffer,  30  Ind.  235; 
Weis  V.  aty  of  Madison.  75  Ind.  241 ;  City 
of  Evans ville  v.  Decker,  84  Ind.  325;  Town 
of  Princeton  v.  Gele8ke,931nd.  102;  City  of 
Crawfordsville  v.  Bond,  96  Ind.  236;  and 
other  CBHCS  bearing  on  the  same  general 
question  of  the  liability  of  cities  (or  dam- 
ages caused  b.y  negligent  and  unskillful 
streetJmprovements. 

The  non. liability  of  cities  for  injuries 
and  inconveniences  to  the  owners  of  prop- 
erty as  a  consequence  of  Improvements 
made  upon,  and  changes  in  the  grade  of, 
their  streets  and  alleys,  when  the  law 
providing  for  such  improvements  and 
changes  has  been  fairly  compiled  with, 
continues  to  be  substantially  as  It  was 
when  the  case  of  Macy  v.  City  of  Indianap- 
olis, supra,  was  decided,  but  since  tbat 
time  a  clause  has  been  attached  to  one  of 
the  sections  of  the  statute  defining  the 
power  and  duties  of  cities,  in  the  following 
words:  "Provided,  that  when  the  city 
authorities    have    once    established    tbe 
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grade  of  any  street  or  alley  In  the  dty.iinch 
Krnde  shall  not  be  changed  nntll  the  dam- 
ages occasioned  by  such  change  shall  have 
been  assessed  and  teadered  to  the  parties 
Injured  or  affected  by  such  change,  and 
such  damages  shall  be  collected  by  the 
city  trotn  the  party  or  parties  asking  such 
chanKO  of  grade  in  the  manner  provided 
for  the  collection  of  strti't  improve- 
ments." Rev.  St.  1881,13073.  The  cities 
of  the  state  consequently  have  not  now, 
and  since  the  enactment  of  this  provision 
have  not  had,  the  lawful  right  to  change 
the  grade  of  a  street  or  alley  which  has 
once  been  regularly  established,  without 
first  having  the  damages  which  will  result 
to  adjacent  property  holders  assessed  and 
tendered.  City  of  Lugansport  v.  Pollard, 
5U  Ind.  151;  City  of  Koliomo  v.  Mahan, 
100  Ind.  242;  Mattlngly  v.  Cityof  Plym- 
outh, Id.  545.  It  follows  that  the  ■obaDK'f 
of  the  established  grade  of  a  street  or  al- 
ley by  a  rity,  without  first  having  the 
prospective  damages  aeseHsed  and  ten- 
dered, has  become  nn  unlawful  act,  an 
athrmative  wrong  or  misfeasance,  for 
which  damages  may  be  recovered  by  any 
party  whose  property  may  thereby  be 
Injured.  The  case  of  Noyes  v.  Mason 
City,  53  Iowa,  418,  5  N.  W.  Rep.  693,  Is  a 
strong  one  in  this  direction.  It  reads: 
"The  remaining  grounds  of  demurrer  In 
various  forms  present  the  question  wheth- 
er this  action  can  be  maintained,  there 
being,  as  claimed  by  the  appellee,  u  statu- 
tory remedy  which  shonld  have  been  fol- 
lowed. If  this  last  proposition  is  true, 
that  is,  if  there  Is  a  statutory  remedy,  it 
will  be  conceded  this  action  cannot  be 
mnintalued.  Public  corporations  being 
creatures  of  the  statute,  and  having  n'.> 
powers  except  such  as  are  expressly  grant- 
ed, or  necessarily  and  fairly  Implied  In  or 
incident  to  the  powers  grunted. (I  Dill.  Mnn. 
Corp.  §  55.)  it  follows  that  It  would  be 
competent  for  the  general  assembly  to 
provide  In  terms  that  a  city  or  town 
should  not  have  the  power  to  establish  or 
grade  the  streets.  This  being  true,  it  fur- 
ther follows  that  such  power,  if  granted, 
must  be  exercised  in  the  manner  provided 
by  the  charter.  The  power  to  establish 
and  grade  streets  in  the  tirst  instance  is 
conferred  in  express  terms,  and  without 
qitalitication  or  limitation.  Code,  §  465. 
If  there  were  no  other  statute  defining 
and  limiting  such  power.  It  would  be  con- 
ceded that  the  defendant  was  not  limited 
to  the  establishment  of  a  single  grade, 
but  that  it  could  alter  or  change  the  same, 
and  the  plaintiff  would  have  no  redress, 
howevermucb  be  may  have  been  damaged 
by  the  change,  unless  the  work  was  done 
negligently,  and  because  of  such  negligence 
the  damages  were  sustained.  But  the 
statute  or  charter  does  not  stop  there. 
The  power  to  alter  and  establish  a  grade 
is  expressly  granted.  The  petition  states 
the  grade  was  unlawfully  changed.  la 
this  true?  Section  469  of  the  Code  pro- 
vides: First,  that  the  city  or  town  may 
alter  the  established  grade;  second,  if  any 
property  owner  has  built  in  accordance 
with  B-.ich  grade,  and  is  damaged  by  the 
alteration,  the  city  or  towu  shall  pay 
said  damages,  which  shaP  be  assessed  by 
three  appraisers,  one  of  whom  shall  be 


selected  by  the  city  or  town  and  one  by 
the  property  owner,  and   if   they  disagree 
they  shall  select  a  third  appraiser;  third, 
if  the  owner  fails  to  appoint  an  appraiser 
In  ten  days  after  receiving  notice  to  do  so, 
the  city  or  town  shall  select  all  the  ap- 
praisers; fourth,  the  appraisement,  when 
completed,  shall  be  returned  to  the  city  or 
town;  and,  Sfth,  the  city  or  town  author- 
ities may  confirm   or  annul   the  appraise- 
ment ;  if  annulled,  all  the  proceedings  shall 
be  void ;  if  confirmed,  the  property  owner 
may  appeal  to  the  circuit  court.    Under 
this  statute  the  city  or  town  may  change 
the  establiebed  grade,  and  may  proceed  to 
the  extent  of  passing  the  required  ordi- 
nance and   making  the  necessary  surveys, 
butif  thechangewiil  damage  private  prop- 
erty the  city  or  town  cannot  excavate  or 
fill  up  the  streets  so  as   to  conform  them 
to  such  changed  grade  uutil  the  damages 
are  assessed  in  the  manner  provided.    The 
city  or  town  Is  required   to  serve  a  notice 
on  the  owner  of  the  property  affected  to 
choose  an  appraiser.    This  was  not  done, 
nor  were  any  appraisers  appointed,   nor 
were  the  damages  assessed  or  tendered  to 
the  plaintiff  in  the  case  at  bar.    Without 
taking  any  of  the  steps  required  by  the 
statute,  the  grade  was  changed,  and  the 
defendant     proceeded     to    excavate    the 
streets,  and  remove  earth  tht-refrom,  thus 
causing  the  damages  sought   to  be  recov- 
ered.   This  was  an  unlawful  act,  because 
the  granted  power  was  not  exercised  In  a 
lawful  manner.    This  being  so,  an  action 
lies.    Hempstead   v.  Des  Moines,  52  Iowa, 
303,  3  N.  W.  Rep.  123;  Dora  v.  City  of  Mil- 
waukee,  42  Win.  lOS.    If   this  be  not  true, 
then  the  plaintiff  has  no  remedy,  although 
the  statute  iu  terms  declares  be  is  entitled 
to  damages  if  bis  property  has  been  in- 
jured by  the  change  of  grade.    It  is  inti- 
mated be  should  have  Invoked  the  aid  <if  a 
court  of  chancery,  and  enjoined   the  de- 
fendant, or  by  maDdHttius  compelled  it  to 
appoint    appraisers.    Possibly    either   or 
both   of  these  remedies  could   have  been 
adopted,  but  we  do  not  think  the.v  were 
the  only  ones  open  to  him.    Ordinarily, 
at  least,   mnndHtnua    will  not  He   where 
there  is  a   plain,  speedy,    and    adequate 
remedy  in  tlie   ordinary  course  of   law. 
Code,  §  3376.    And   tliis  la  true  as  t<i  an  in- 
junction  unless   the  Injury  Is  irreparalile 
and  the  party  sought  to  be  enjoined  is  in- 
solvent.   The    argument    that    either   of 
these  remedies  should   have  been  adopted 
proves  too  much;  for  neither  of   them  is 
contemplated  bythe  statute  which  creates 
the  right,  and  Is  said  to  have  provided  an 
exclusive  remedy  by  appeal  for  the  en- 
forcement of  such   right.    Suppose  the  ap- 
praisement was  regularly  made  as  provid- 
ed by  statute,  and  annulled  by  the  defend- 
ant,'asithad  au  undoubted  right  to  do, 
the  property  owner  cannot  take  any  ap 
peal  in  such  case.    Suppose  the  defendant 
had  done  so,  and  afterwards  proceeded  to 
excavate  the  streets,  and  the  plaintltfV 
property  was   thereby  injured,  no   appeal 
would  lie  In  such  case.    Is  he  without  aay 
remedy  t    If  not,  what  is  itt    In  our  opin- 
ion he  at  least  has  the  one  adopted  in  this 
case.    If  a  city  or  town  desires  to  confine 
the  property  owner  tc  the  statutory  rem- 
edy of  appeal,  they  must  proceed  as  the 
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statute  directs.  Having  done  bo,  and 
confirmed  the  appraisement,  it  may  be 
that  an  appeal  Is  the  only  remedy  the 
owner  has,  it  be  is  unwiUlnK  to  accept  the 
appraisement."  The  case  ol  Wrisht  v. 
Corporation,  4  Crancb,  C.  C.  534,  holds  that 
a  party  wbuse  property  is  injured  by  grad- 
ing a  street  and  raising  tbe  earth  so  as  to 
ubstruct  tbe  entrance  to  his  dwelling- 
house  can  maintain  a  special  action  upon 
the  case,  notwithstanding  the  city  at- 
teropte<l  to  appraise  and  ascertain  the 
damages;  the  appraisement,  however,  be- 
ing informal  and  void.  Thecasesof  Hemp- 
stead V.  Des  Moines,  52  luwa,  303,  3  N.  W. 
Rep.  128,  and  Benton  v.  Milwaukee,  50 
Wis.  308,  7  N.  W.  Kep.  241,  are  directly  in 
point.  These  cases  are  supported  by  a 
number  of  others  that  bold  that  where  a 
railroad  company  wos  authorised  to  lay 
tracks  along  the  streets  of  a  city,  paying 
abutting  owners  damages  occasioned 
thereby,  the  amount  to  be  ascertained  in 
a  certain  manner,  and  the  railroad  com- 
pany omitted  to  perform  the  duty  imposed 
on  It  In  this  respect, a  common-law  action 
can  be  maintained  against  the  railroad 
company.  Notably  among  these  cases 
that  we  have  examined  are  the  following: 
Dickson  v.  Railroad  Co.,3MacArthur,  362; 
Mulholland  t.  Railroad  Co.,  (iO  Iowa,  740, 
13  N.  W.  Rep.  726:  Wilson  v.  Railroad  Co., 
67  Iowa,  509,  25  N.  W.  Rep.  754.  Separate 
and  apart  from  these  adjudicated  cases,  it 
seems  on  principles  of  abstract  justice  that 
this  action  ought  to  be  maintained;  that 
wben  a  city  is  charged  with  the  ascertain- 
ing and  tendering  or  paying  of  all  damages 
to  private  property  occasioned  by  the 
change  of  an  established  grade  of  a  street, 
and  a  plain  path  of  procedure  is  marked 
out  for  them  to  tread  by  legislative  au- 
thority, and  they  entirely  disregard  tbe 
requirements  of  the  law,  and  act  In  such 
a  manner  that  tbe  property  owner  is  mis- 
led, and  the  city  authorities  themselves 
are  mistaken  in  tbe  practical  effect  of  their 
proceedings,  or  are  so  bewildered  by  doubt 
that  they  finally  resort  to  arbitrary  ac- 
tion to  accomplish  that  wbicli  they  not 
only  failed  to  do  by  their  proceedings, 
bat  neglected  to  give  notice  to  the  prop- 
erty owners  to  be  affected  thereby,— 
this  legal  i-emedy  can  be  followed.  If  this 
be  not  so,  then  we  will  have  to  permit  tbe 
abutting  property  owners  to  submit, 
notwitbstandlngthetact  thatthe  declared 
policy  of  the  state,  as  embodied  in  this 
statute,  is  that  they  shall  l)e  allowed  all 
damages  that  they  may  sustain  by  reason 
of  the  change  of  an  established  grade. 
The  statute  confers  a  positive  right  to 
such  damages.  The  power  of  the  city  to 
change  tbe  grade  is  dependent  on  tbe  con- 
dition  that  all  just  damages  be  first  paid 
or  tendered.  It  is  tbe  primary  duty  ol  the 
city  to  set  on  foot  and  pursue  the  mode 
prescribed  by  the  statute  In  the  ascertain- 
ment of  such  damages.  In  pursuing  these 
steps  they  give  a  notice  that  not  only  mis- 
leads a  property  owner,  but  one  that  they 
tliemselres  grossly  violate  and  depart 
from,  and  then,  when  tbe  property  owner 
awakes  to  the  fact  that  his  property  Is  in- 
jured by  the  change  of  grade,  tbe  depart- 
ure of  the  city  from  the  terms  of  Its  own 
notice  Is  made  a  pretext  for  a  denial  to 
T.29p.no.9— 39 


tbe  abutting  owner  of  hia  ligiit  to  tbe 
damages  done  his  property.  The  statute 
was  passed  for  the  benefit  of  tbe  city,  the 
operative  machinery  of  the  law  was  given 
into  the  custody  of  tbe  city  the  better  to 
enable  it  to  accompllsb  tbe  purposes  of 
tbe  statu U),  and  tbe  city  authorities  can- 
not openly  omit  to  do  the  things  required 
of  tbem,  and  then  bio  protected  against  all 
claims  for  damages  that  arise  out  of  their 
own  neglect  of  duty. 

We  think  this  action  is  properly  brougnt 
and  can  be  successfully  maintained.  This 
decides  the  main  controversy  in  the  case; 
the  principal  complaint  being  that  the 
demurrer  of  the  city  to  the  petition  was 
overruled.  Tlie  instructions  of  the  court 
with  reference  to  the  measure  of  damages 
are  objected  to.  The  city  did  not  request 
any  Instruction  as  to  the  measure  of  dam- 
ages. The  court  gave  these  two  para- 
graphs: "That  if,  in  consequence  of  such 
change,  tbe  owner  suDered  loss  or  dam- 
age to  bis  buildings,  he  is  entitled  tore- 
cover,  in  an  action  like  this,  the  amount 
of  such  damage;"  and  "in  such  cases  the 
damage  the  plaintiff  is  entitled  to  recover, 
if  any,  is  such  damage  as  result  to  the  plain- 
tiff's property  from  the  change  of  grade.  If 
it  was  damaged."  The  evidence  produced 
consisted  of  Sells'  declarations  that  tbe 
buildings  were  worth  flO,000  before  the 
change  of  grade  and  $5,000  after  tbe 
change,  and  the  other  witnesses  on  behalf 
of  the  plaintiff  were  experts,  who  testified 
to  the  cost  of  lowering  the  floors  and  ad- 
justing the  buildings  to  tbe  change  of 
grade;  and  this  course  is  approved  by  this 
court  in  the  case  of  City  of  Topeka  v. 
MarUnean,  42  Kan.  387,  22  Pac.  Bep.  419. 
Each  one  of  these  witnesses  made  the  cost 
of  adjusting  the  building  to  tbe  change  of 
grade  greater  than  the  verdict  of  the  jury 
by  several  hundred  dollars.  Tbe  city 
offered  no  evidence  as  to  damage  or  value, 
so  that  It  is  doubtful  that  the  instruction, 
if  erroneous,  was  prejudicial.  In.  this 
feature  this  case  is  very  similar  to  Douk- 
1ns  V.  Geiler,  32  Kan.  499,  4  Pac.  Rep.  1039. 
The  city  can  urge  that  the  instruction 
given  was  a  misstatement  of  tbe  law  as 
applicable  to  the  facts  developed  on  the 
trial,  but,  not  having  requested  a  differ- 
ent instruction,  they  cannot  be  allowed 
to  claim  here  that  the  neglect  or  omission 
to  give  a  particular  instruction  not  re- 
quested is  reversible  error.  The  Instruc- 
tion was  not  as  definite  and  precise  as  It 
ought  to  have  been,  but  there  Is  sufficient 
in  the  record  to  demonstrate  that  the 
evidence  was  proper  and  the  case  tried  on 
the  right  theory  as  to  the  measure  of 
damages,  and  tbe  failure  of  the  trial  court 
to  give  the  precise  rule  In  the  language  of 
tbe    books    did    not    prejudice   the    city. 

Complaint  is  made  tbnt  evidence  was 
allowed  to  go  to  the  jury  relative  to  the 
cost  and  value  of  the  broken  stone  and  as- 
phalt sidewalk.  Tbe  street  commissioner 
testified  that  be  "cut  away  tbe  old  walk ; 
we  cut  it  down  to  grade."  In  other 
words,  a  valuable  sidewalk  was  entirely 
destroyed  by  the  officers  of  tbe  city,  and 
Sells  was  compelled  to  construct  a  new 
one.  Tbe  court  gave  no  instructions  on 
the  question,  and  the  jury  returned  a  lump 
sum.    Wc  assume  that  the  jury  considered 
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the  sidewalk  Item  lo  connection  with  the 
other  elements  of  damage,  and,  as  slde- 
walks  are  built  at  the  cost  of  theabut- 
tlnK  property,  we  do  not  think  this  was 
error.  This  covers  all  the  questions  raised 
or  discussed  by  the  city  that  are  Impor- 
tant, and  we  recommend  that  the  judg- 
ment be  afHrmed. 

Per  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


Wist  v.  Gra.nd  Loone:  A.  O.  U.  W. 
(Supreme  Court  of  Oregon.    April  18,  1898.) 

MCTUAL  Benefit  Insuran'CB— Bbkeficiaribs — Bx- 
Laws— Amendment— Retroactive  Effect. 
1.  An  application  for  admission  to  member- 
ship in  a  mutual  benefit  association  provided  that 
compliance  by  the  applicant  with  all  existing 
regulations  of  the  order,  and  such  as  it  should 
therealter  adopt,  should  be  the  condition  upon 
which  he  should  be  entitled  to  benefits  of  the 
order.  Held,  that  a  subsequent  amendment  of 
the  laws  of  the  society,  to  the  effect  that  each 
member  "shall  designate"  the  person  to  whom 
the  beneficiary  fund  due  at  his  death  "shall  be 
paid, "  who  "shall  in  every  Instance"  be  a  mem- 
ber of  his  family,  a  blood  relation,  or  a  person 
dependent  upon  him,  was  not  retroactive  in  its 
effect,  and  did  not  require  the  substitution  of 
such  relation  or  dependent  person  for  one  ^hu 
had  been  previously  designated  as  beneficiary. 

8.  It  retroactive,  such  amendment  did  not 
apply  to  a  member  who  had  no  family,  blood  re- 
lations, or  persons  dependent  upon  him,  and  bis 
previously  designated  beneficiary  was  entitled  to 
the  fund. 

Appeal  from  circuit  conrt,  Multnomah 
county ;  E.  D.  Shattd:;k,  Judge. 

Action  by  Philip  Wist  against  tbe  Grand 
L>odge  of  the  Ancient  Order  of  United 
Workmen  of  Oregon  and  Washington. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    AfHrmed. 

VV.  IJ.  Hare,  George  H.  Durham,  and  H. 
G.  Piatt,  for  appellant.  Ronald  &  Piles 
and  IV.  iS.  Relfe,  tor  respondent. 

Lord,  J.  This  Is  an  appeal  from  a  judg- 
ment of  tbe  circuit  conrt  tor  Multnomah 
county  in  favor  of  tbe  plaintiff,  in  an  ac- 
tion brought  to  recover  the  sum  nt  $2,0OU, 
tbe  amount  alleged  to  be  due  on  a  benefit 
certificate  which  liad  been  issued  by  the 
defendant  society  to  Frederick  Freeman, 
for  tbe  beneQt  of  the  plaintiff.  The  cause 
was  tried  by  stipulution  before  the  court, 
without  the  Intervention  of  a  jury.  The 
facts  found,  In  substance,  show  that  at 
different  times  during  his  membership  In 
the  association  Frederick  Freeman  held 
two  of  its  benefit  certificates.  In  the  first 
certificate  which  whs  issued  to  him  be  had 
designated  his  wife,  Anna  Freeman,  as  his 
beneficiary,  but  when  she  ceased  to  be  his 
wife  he  surrendered  that  certificate,  and 
took  a  second  certificate,  in  which  be  des- 
ignated tbe  piaiutirr,  Philip  Wist,  as  his 
beneficiary.  His  application,  upon  which 
the  certificate  was  issued,  expressly  pro- 
vided that  "compliance  on  his  part  with 
all  the  laws,  regulations,  and  require- 
ments which  are  or  may  hereafter  be  en- 
acted by  said  order  is  tbe  express  condi- 
tion upon  which  I  am  entitle<]  to  partici- 
pate in  the  beneficiary  fund,  and  have  and 
enjoy  ail  the  other  benefits  and  privileges 


o(  said  order. "  In  Jaly,  1888,  the  society 
changed  its  law  relating  to  tbe  classes  of 
persons  who  might  be  designated  as  bene- 
ficiaries to  read  as  follows:  "Each  mem- 
ber shall  designate  the  person  or  persons 
to  whom  the  beneficiary  fund  due  at  his 
death  shall  be  paid,  who  shall  In  every 
instance  be  one  or  more  members  of  bis 
family,  or  some  one  related  to  him  by 
blood,  or  who  shall  be  dependent  upon 
him."  A  circular  letter  of  tbe  grand  re- 
corder, issued  in  1S89.  and  a  tew  mouths 
before  Freeman's  death,  notified  the  mem- 
bers ol  his  jurisdiction  of  the  change  in  tbe 
law  relative  to  beneflcinries.  Shortly 
thereafter  Freoman  died  in  good  standing, 
with  all  dues  and  assessments  required  of 
him  fully  paid  and  discharged.  The  plain- 
tiff, Philip  Wist,  was  not  a  member  of  bis 
family,  nor  related  to  him  by  blood,  nor 
dependent  upon  faim.  Freeman  never 
changed  his  last  beneficiary  certificate 
after  It  was  Issued  to  him.  There  is  no 
claim  that  he  did  not  comply  with  all  the 
laws  of  the  order,  except  that  be  did  not 
change  his  beneficiary  certificate  by  desig- 
nating some  one  of  the  spacified  Classen, 
which  tbe  circular  letter  undertook  to  de- 
clare that  membera  holding  such  certifi- 
cates must  do;  otherwise  that  they  were 
worthless.  At  the  date  the  certificate  waa 
Issued  to  Freeman  iu  which  he  bad  deslj;- 
nated  tbe  plaintiff  as  his  beneSclary,  and 
continuously  up  to  the  date  of  his  deatb. 
Freeman  had  no  family,  nor  any  one  related 
to  biro  by  blood,  or  dependent  upon  him. 
The  plaintiff  was,  at  tbe  time  he  was  des- 
ignated as  beneficiary  in  the  certificate, 
and  now  Is,  a  member  of  the  order,  and 
Freeman,  when  he  died,  was  Indebted  tu 
theplaintiff  In  thesum  ot  $650.  The  la  w^ 
of  tbe  order  in  force  long  prior  to  tlie 
death  of  Freeman,  as  well  as  at  present, 
provides:  "In  tbe  portion  of  this  fund, 
namely,  two  th<iusand  dollars,  to  which 
the  beneficiaries  of  a  deceased  member  are 
entitled,  tbe  members  themselves  have  no 
individual  property  right;  it  does  not  ci>n- 
Btitiite  a  part  of  their  estate  to  be  admin- 
istered, nor  have  they  any  right  or  con- 
trol over  the  same,  except  the  power  to 
designate  tbe  person  or  persons  to  whom, 
as  beneficiaries,  the  same  shall  be  i>ald  at 
the  death  of  the  member.  Tbe  beneH- 
ciarles  thus  designated  haveno  vested  right 
in  said  sum  until  the  death  of  the  mem- 
ber gives  such  right,  and  the  designation 
may  be  changed  by  tbe  member,  in  tbe 
method  pi-escrlbed  by  tbe  laws  ot  tbe  or* 
der,  at  any  tlmn  lietore  his  death. "  This 
declaration  ot  the  law  of  tbe  order,  in  re- 
spect to  the  rights  of  beneficiaries  in  the 
fund  to  be  accumulated  as  not  being  a 
vested  rigbt.  Is  In  accord  with  the  general 
principles  of  the  law,  as  declared  by  the 
conrtB,  applicable  to  benefit  or  charitable 
associations.  E.^cept  as  restricted  by  tbe 
constitution  and  bylaws  of  the  order,  a 
member  may  exercise  his  power  of  appoint- 
ment witliout  other  limit;  he  may  desig- 
nate as  bis  beneficiary  whomsoever  be 
may  cliooae,  or  he  may  change  such  bene- 
ficiary, by  designating  another  at  his 
pleasure.  The  only  limitation  on  the  ex- 
ercise ot  this  valuable  and  important 
power  Is  the  organic  law  of  the  society, 
or  the  rules  and  reeulations  adopted  in 
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compliance  therewith.  Duiiiigrthe  lifetime 
of  the  member  his  beneficiary  has  no  vest- 
ed Intereat  In  the  land  to  be  ticcumnlated 
and  paid  nt  his  death,  which  would  pre- 
vent him  from  chanKlng  Hucb  Iwneflclary 
without  hia  coHMent,  or  which  would  pre- 
vent the  Boclety  from  chauginK  Ita  rulea 
and  permitting  chauKea  of  beneflcinrles. 
The  laws  of  the  society  In  reHppct  to  the 
change  of  beneficiaries  are  for  the  protec- 
tion of  its  own  Interests  and  welfare,  and 
as  agalnstsuch  laws  the  beneficiaries  have 
no  sach  vested  rights  or  Interest  in  the 
fund,  during  the  life  of  the  member,  aa  will 
prevent  the  society  from  determining  the 
course  of 'such  fund.  In  consequence  of 
this  right  of  a  change  of  beneficiary  by 
the  member,  all  that  the  beneficiary  can 
have  dnrlng  hla  life  la  a  mere  expectancy, 
dependent  upon  the  will  of  the  holder  of 
the  certificate.  It  la  these  conaiderutions 
that  constitute  the  distinction  between 
benevolent  organizations  and  the  regular 
life  ioaurancn  companies.  This  distinction 
has  been  thus  expressed  by  Mitchgll,  J. : 
"The  essential  difference  between  a  certifi- 
cate of  memiiership  In  a  beneficiary  associ- 
ation and  an  ordinary  lite  policy  la  that 
In  the  latter  the  rights  ot  the  beneficiary 
are  fixed  by  the  terms  of  the  policy,  while 
lu  the  former  they  depend  upon  the  certifi- 
cate and  the  rights  of  the  members  under 
theconstitution  and  by-la  wr of  tbesuciety. 
In  the  one  case  the  rights  of  the  bene- 
ficiary are  fixed  and  vested  from  the  mo- 
ment the  policy  takes  effect.  In  the  other 
they  are  subject  to  such  cfaangea  aa  the 
law  of  the  asaoclation  authorises  the  mem- 
ber to  make.  All  that  a  beneficiary  has 
during  the  lite  of  the  member,  owing  to 
bis  right  of  revocation,  la  a  mere  expect- 
ancy, dependent  upon  the  will  and  pleas- 
are  of  the  holder  of  the  certificate.  This 
expectancy  Is  not  property."  Society  v. 
Burkhart,  110  Ind.  192,  10  N.  G.  Rep.  79  and 
11  N.  E.  Rep.  449.  So  that  it  appears  that 
the  designation  of  beneficiaries  by  mem- 
bers of  such  associations  takes  effect  only 
upon  the  death  of  such  members, and  that 
the  certificate  only  confers  upon  the  bene- 
ficiary a  contingent  expectation,  liable  to 
bedlvested  either  by  the  death  of  the  bene- 
ficiary before  the  member,  or  by  a  revoca- 
tion of  the  appointment  and  a  naming  of 
anotner  beneficiary.  Upon  the  death  of 
the  member  the  certificate  takes  effect,  ao 
far  aa  to  vest  in  the  beneficiary  an  abao- 
lote  right  to  the  benefit  money.  Bac.  Ben. 
Soc.  §  2.55.  Nor  have  the  members  of  such 
societies,  as  such,  any  Interest  or  property 
in  the  benefit  fund,  bat  simpl.v  the  power 
to  appoint  some  one  to  receive  It.  But 
while  it  la  true  that  the  rights  of  the  mem- 
bers of  benefit  societies  in  the  sums  agree<l 
to  be  paid  at  death  is  simply  the  power 
to  appoint  a  beneficiary,  and  that  the  con- 
Btitntiun  or  charter  and  the  by-laws  are 
the  foundation  and  source  of  such  power, 
yet,  aa  Mr.  Bacon  says,  "the  cases  must 
not  be  understood  to  hold  that  the  mem- 
Ijer  of  a  benefit  society  has  not  a  property 
right  In  the  contract  of  membership,  un- 
der which  he  has  the  power  to  designate 
a  recipient  ot  the  benefit  to  be  paid,  be- 
cause of  such  membership  and  under  the 
contract.  The  right  of  the  member  in  this 
contract   is   a  valuable   one,  which    the 


conrta  will  at  all  times  recognlce  and  pro-' 
tect,  although,  strictly  speaking,  sucli 
member  baa  no  property  interest  in  the 
itenefit  paid,  or  aubject  of  the  power.  The 
membership,  which  Includes  the  right  to 
pay  the  agreed  consideration  and  to  ap- 
point a  person  to  take  the  benefit,  must 
be  regarded  as  a  species  of  property,  and 
1b  to  be  distinguished  from  the  benefit  or 
sura  paid  itself,  in  which  the  member  has 
no  property.  "    Bac.  Ben.  Soc.  $  237. 

At  the  time  when  Freeman  designated 
the  plaintiff  as  his  beneficiary,  and  the 
society  Issued  to  him  a  certificate  accord- 
ingly, It  was  a  valid  exercise  of  his  power 
of  appointment.  There  was  at  that  date 
no  rule  or  regulation  of  the  society  in  con- 
flict mlth  hia  right  to  ranke  such  deHigno- 
tlon  of  hla  friend  and  fellow  member  bis 
beneficiary ;  and  if  Freeman  bad  died  with- 
out revoking  his  appointment  of  the 
plaintiff  before  the  society  had  enacted 
the  law  In  question,  limiting  the  appoint- 
ment ot  beneficiaries  to  a  certain  specified 
class,  there  is  no  doubt  or  dispute  as  to 
Its  liability.  The  general  rule  undoubt- 
edly Is  that  a  designation  of  a  beneficiary, 
valid  at  its  Inception,  remains  ao:  and  as 
Freeman  never  revoked  the  appointment 
of  the  plain  tiff  us  his  beneficiary,  unlesa 
the  after.enacted  law  required  Freeman 
to  change  bis  beneficiary  so  as  to  conform 
to  the  classes  apeclfied,  and  become  a  part 
ot  hia  contract,  and  the  law  la  valid  in  so 
far  as  it  affected  hla  contract,  the  appoint- 
ment of  the  plaintiff  as  his  beneficiary  Is 
still  valid,  and  the  certificate  took  effect 
upon  the  death  of  Freeman,  and  vested 
in  the  plaintiff  an  absolute  right  to  the 
benefit  money.  The  contention  for  the 
defendant  is  that  the  law  enacted  by  the 
society  subsequently  to  the  Issuance  of 
Freeman's  benefit  certificate,  relating  to 
the  person  whom  a  member  Is  entitled  to 
designate  as  his  beneficiary,  became  a  part 
of  hla  contract,  and  required  him  to  make 
a  designation  of  a  beneficiary  in  con- 
formity therewith,  and  that  on  hia  failure 
to  do  so  before  his  death,  without  leaving 
any  one  capable  ot  taking  such  benefit 
certificate,  it  reverted  to  the  beneficiary 
fund  of  the  supreme  lodge.  This  conten- 
tion is  founded  on  the  assumption  that 
the  law  in  question  was  retroactive,  and 
intended  to  annul  the  appointment  of 
beneficiaries  theretofore  made  by  mem- 
bers which  did  not  belong  to  the  classes 
specified  in  such  law.  The  benefit  certifi- 
cate which  was  issued  to  Freeman  was 
based  upon  hla  written  application.  By 
his  application  he  agreed  to  comply  with 
"all  laws,  regulations,  and  requirements 
which  are  or  hereafter  may  he  enacteil;" 
and  in  consideration  of  this,  among  other 
things,  the  defendant  issued  to  him  a 
beneficiary  certificate.  Reading  the  two 
together,  as  constituting  his  contract. 
Freeman  agreed  with  the  society,  as  a 
part  thereof,  that  he  would  comply  with, 
or  be  bound  by.  Its  laws  of  future  enact- 
ment as  If  they  were  already  existing. 
But  It  Is  apprehended  that  contracts  of 
this  kind  dlffor  but  little.  It  any,  from  con- 
tracts In  other  such  societies,  where  the 
power  is  reserved  to  alter  or  amend,  en- 
act or  repeal.  Its  laws.  A  person  who  be- 
comes a  member  of  such  an   assuclatiou  Is 
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bound  to  take  notice  of  its  laws,  and  es- 
pecially those  which  aSect  his  rights  and 
interests.  These  laws  are  elements  uf  his 
contract,  and  determine  the  extent  ot  his 
datles,  rlKhts,  and  liabilities.  The  right  of 
such  societies  to  alter,  amend,  or  repeal 
laws,  or  to  enact  others  consistent  with 
the  purpose  for  which  they  are  organized, 
is  well  recoKnlsed.  The  power  is  essential 
to  their  continued  existence  and  well-be- 
ing, and  except  as  restrained  by  the  fun- 
damental law  of  their  organizations,  may 
be  exercised  at  all  regular  meetings.  This 
power  to  amend  laws,  or  to  repeal  them, 
is  Inherent  and  continuous  for  all  proper 
objects.  No  member  has  a  right  to  pre- 
sume that  the  laws  ol  his  order  will  re- 
main unchanged,  when  the  promotion  of 
Its  Interests  and  welfare  may  require  a 
change.  "The  power  of  the  society  to 
enact  its  laws,"  says  Mr.  Nlblaclc,  "is  con- 
tinuous, residing  in  all  regular  meetings 
of  tlie  society  as  long  as  it  exists.  Any 
meeting  can,  by  a  majority  vote,  modify 
or  repeal  the  law  of  a  previous  meeting, 
and  no  meeting  can  bind  a  subsequent  one 
by  irrepealable  acts  or  rules  of  procedure. " 
Nibl.  Mut.  Ben.  Soc.  §  124.  80  that  it 
may  be  said  that  the  power  to  alter  or 
amend  laws,  or  to  repeal  them,  when  ex- 
ercised in  a  proper  way,  and  for  the  wel- 
fare of  the  society,  is  an  incident  of  its 
existence,  and  that  when  so  exercised 
such  laws  are  binding  on  Its  members, 
except  when  forbidden  by  the  organic  act 
of  the  society  or  contrary  to  the  laws  ot 
the  land.  As  Elliott,  C.  J.,  said:  "We 
do  not  affirm  that  a  beneflt  society  may, 
by  a  change  in  its  by  laws,  arbitrarily  re- 
pudiate an  obligation  created  by  a  policy 
ot  insurance;  hut  we  do  affirm,  where  a 
change  is  regularly  made  in  it  by  its  by- 
laws, and  the  motive  which  Influences  the 
change  is  an  honest  one,  to  promote  the 
welfare  of  the  society,  and  the  members 
are  all  given  an  opportunity  to  avail 
themselves  of  the  change,  no  actionable 
wrong  is  done  the  members  or  their  bene- 
ficiaries." SnpreraeLodgev.  Knight,  (Ind. 
Sup.)  20N.  E.  Rep.  479.  There  is  no  power 
in  the  society  to  amend  or  enact  laws 
which  shall  work  any  repudiation  of  Its 
obligation.  It  resides  in  the  society  for 
the  purposes  of  carrying  out  the  olijects 
for  which  it  was  formed,  and  when  the 
power  is  expressly  reserved  in  the  charter 
it  is  not  construed  as  intended  to  reserve 
the  power  to  avoid  Its  contracts,  or  work 
the  destruction  of  vested  rights.  So  that 
a  party's  contract  of  Insurance  may  be 
modified  or  varied  by  a  subsequent  law, 
and  he  be  bound  by  it,  either  through  the 
reserved  power  In  the  society  to  amend  or 
enact  such  law,  or  by  his  contract  with 
reference  to  future  enactments,  when  it 
does  not  operate  as  a  repudiation  of  Its 
Contracts,  or  a  complete  deprivation  ot  the 
member's  rights. 

As  the  rights  of  the  plaintiff  arc  derived 
from  the  contract  of  Freeman  with  the 
society,  and  as  his  benefit  certificate,  des- 
ignating the  plaintiff  as  his  beneficiary, 
was  issued  before  the  enactment  of  the 
law  limiting  the  persons  whom  a  member 
is  entitled  to  designate  as  his  beneficiary, 
it  now  becomcH  necessary  to  examine  this 
subsequent  law,  and    ascertain  whether 


it  is  applicable  to  benefit  certificates  of 
members  which  were  issued  before  its  en- 
actment, and,  if  so,  to  what  extent.  That 
law  provides:  "Each  member  shall  desig- 
nate the  person  or  persons  to  whom  the 
beneficiary  fund  dne  at  bis  death  shall  be 
paid,  who  shall,  in  every  instance,  be  one 
or  more  members  ot  his  family,  or  some 
one  related  to  him  by  blood,  or  who  shall 
be  dependent  upon  him."  This  language 
is  wholly  prospective  in  Its  operation.  It 
is  only  intended  to  affect  the  power  to 
appoint  beneficiaries,  and  limit  Its  exer- 
cise, after  the  law  passed.  *  Each  mem- 
ber shall  designate"  refers  not  to  a  past 
but  a  future  act  to  be  performed  by  him; 
that  Is,  whenever  a  member  shall  exercise 
his  power  ol  appointment  under  this  law, 
he  "shall  designate"  a  beneficiary  of  the 
classes  enumerated.  It  applies  as  well  to 
old  members,  revoking  a  former  appoint- 
ment, and  naming  another  as  his  benefi- 
ciary, as  to  now  or  old  members  who 
have  never  exercised  their  power  to  ap- 
point a  beneficiary.  The  law  does  not  un- 
dertake by  Its  terms  to  disturb  whet  has 
been  dune;  it  does  not  nullify  previous 
appointments;  it  only  undertakes  to  limit 
to  the  classes  specified  the  power  to  desig- 
nate benoflclnrles,  whenever  It  shall  be  ex- 
ercised by  a  member.  It  is  a  settled  rule 
of  construction  that  laws  will  not  bn  In- 
terpreted  to  be  retrospective  unless  by 
their  terms  It  is  clearly  intended  to  be  so. 
They  are  construed  as  operating  only  on 
cases  or  tacts  which  come  Into  existence 
after  the  laws  were  passed.  "Every  stat- 
ute," it  has  been  said,  "which  takes  away 
or  impaira  vested  rights  acquired  under 
existing  laws,  or  creates  a  new  obligation, 
or  imposes  a  new  duty,  or  attaches  a  new 
disability  in  respect  of  transactions  or 
considerations  already  passed,  must  be 
presumed,  out  of  respect  to  the  legisla- 
ture, to  be  intended  not  to  have  a  retro- 
active operation."  End.  Interp.  St.  §  273. 
Rights  will  not  be  Interfered  with  unless 
there  are  express  words  to  that  effect.  It 
is  not  enough  that  upon  some  principles 
of  interpretation  a  retroactive  construc- 
tion could  be  given  to  the  law,  but  the 
intent  to  make  It  retroactive  must  be  so 
plain  and  demonstrable  as  to  exclude  Its 
prospective  operation.  "It  Is  not  enough 
that  general  terms  are  employed,  broad 
enough  to  cover  past  transactions, "  for 
laws  "are  to  be  construed  as  prospective 
only, "  if  possible.  Sedgw.  St.  &  Const. 
Law,  161.  In  fact,  so  great  is  the  disfavor 
In  which  such  laws  are  held,  and  so  gen- 
erally are  they  condemned  by  the  courts, 
that  they  will  not  construe  any  law,  no 
matter  how  positive  in  its  terms,  as  in- 
tended to  Interfere  with  existing  contracts 
or  vested  rights,  unless  the  Intention  that 
it  shall  so  operate  Is  expreijsly  declared 
or  is  to  be  necessarily  implied.  As  the  law 
of  the  society  is  prospective  In  Its  oper- 
ation. It  did  not  affect  Freeman's  con- 
tract with  the  defendant.  It  did  not  by 
Its  terms  nor  by  implication  require  him  to 
change  his  policy.  It  would  only  have 
affected  his  contractin  the  event  he  should 
have  revoked  the  appointment  of  the 
plaintiff  as  his  beneficiary,  and  then  only 
to  the  extent  of  requiring  him  to  appoint 
a  beneficiary  that  should  belong  to  the 
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Bpeclfled  c1aB8C8.  There  Is  not  a  word  In 
the  law  requiring  any  member  to  make  a 
cbaDKe  ot  his  beneficiary,  or  in  case  of  his 
fall  are  to  do  bo,  as  contended  lor  by  the  ap- 
l)ellant,  that  hla  benefit  certificate  should 
revert  to  the  society.  It  may  be  noneeded 
that  Freeman  wati  bound  by  all  aubae- 
qucnt  laws  enacted,  but,  aa  the  law  In 
question  la  not  retroactive.  It  does  not 
aOect  hla  contract.  It  only  affecta  bim, 
or  any  other  member  of  the  Roclety,  in  the 
iaaueofceriiflcatea  after  its  paaaage.  While 
tberelano  pretenae  that  thla  contract  was 
a  cover  for  apeculation.or  a  wager  policy, 
it  may  bo  conceded  that  the  object  ot  the 
law  was  to  discourage  wager  policies. 
And  it  was  said  by  counsel,  uuleaa  it  was 
held  "that  the  faoclety  could  amend  its 
laws  so  as  to  discourage  wager  pollciea,  it 
will  be  Involved  In  a  mace  of  difBculties." 
By  givingthls  law  a  prospective  operation 
It"  will  greatly  cut  oH  the  opportunities  for 
such  specnlatiou  in  life  insurance  policies, 
and  will  in  a  great  measure  remedy  the 
evil  it  was  designed  to  abate,  without  de- 
nying the  power  of  the  society  to  amend 
its  laws, or  to  enact  others  for  the  promo- 
tion of  Its  interests  and  welfare. 

But  we  may  go  further  and  admit  that 
the  law  Is  retroactive;  that  it  was  Intend- 
ed, as  claimed  by  counsel,  to  affect  certifi- 
cates naming  beneficiaries  not  of  tite 
classes  enumerated,  and  requiring  the 
holders  of  such  certlflcates  to  designate 
others  conformably  to  such  law;  other- 
wise, upon  their  failure  to  so  do,  that  the 
fund  pnyahle  under  their  certificates  to 
such  beneficiaries  as  do  not  l>elong  to  any 
of  such  classes,  would  descend  under  the 
laws  of  the  society  or  revert  to  It,  and 
still  we  do  not  think  such  a  law  would  be 
construed  to  affect  the  certificate  of  P"ree- 
man,  or  the  class  to  which  he  belongs,  or 
their  beneficiaries.  It  is  only  addressed 
retroactively  to  those  who  can  com- 
ply with  its  terms;  for  while  it  might 
have  the  effect  to  modify  or  vary  the  con- 
tracts of  all  such,  it  does  not  operate  as  a 
destruction  of  their  power  to  appoint  a 
beneficiary,  or  as  a  repudiation  of  the  ob- 
ligation ot  the  society.  They  can  comply 
with  its  terms  and  make  the  change  of 
beneficiary  and  preserve  the  fund  for  bis 
benefit.  Tlie  case  Is  different  with  Free- 
man, or  those  belonging  to  his  class, 
»who,  prior  to  the  time  the  law  was  enact- 
ed, had  appointed  the  plaintiff  as  his  ben- 
eficiary, and  who  from  the  time  of  such 
appointment,  continuously  up  to  his 
death,  had  no  family,  nor  any  one  related 
to  hiro  by  blood,  nor  dependent  upon  bim. 
It  was  not  possible  for  him  to  comply 
with  the  terms  of  the  law  by  naming  an- 
other beneficiary.  To  give  the  law  such  a 
construction  as  would  include  his  class 
would  operate  as  a  complete  deprivation 
of  their  rights,  and  an  absolute  repudia- 
tion by  the  society  of  its  obligations. 
Such  an  injastlce  will  never  be  tolerated, 
if  by  any  construction  it  can  be  avoided. 
We  are  bound  to  construe  a  law,  If  we 
can,  so  as  to  make  it  operative  withont 
Impairing  the  obligation  of  existing  con- 
tracts, or  divesting  vested  rights.  We 
may  therefore  assume,  for  the  purposes  of 
the  case,  that  the  law  was  retroactive, 
and  intended  to  require  a  change  of  beue- 


flciaries,  limiting  them  to  the  classes  speci- 
fied, and  still  we  would  be  bound  to  con- 
strue it  BO  as  to  make  it  operative  and 
valid,  which  can  only  be  duoe  by  confin- 
ing its  operation  to  those  members  who 
could  make  the  change.  Su  averse  are 
courts  to  giving  a  law  a  retroactive  op- 
eration that  even  where  the  retroactive 
character  of  the  law  is  clearly  Indicated 
on  Its  face,  they  always  subject  it  to  the 
most  circumscribing  construction  that 
can  possibly  be  made,  consistent  with  the 
intention  ot  the  leglslatnre.  In  Hedger  v. 
Kennaker,  3Metc.  (Ky.)  258,  the  court  says: 
"It  has  been  said  by  this  court  that  retro- 
spective statutes  have  ever  been  regarded 
as  impolitic  and  unwise  as  they  are,  in  gen- 
sral,  unjust  and  oppressive.  And  although 
such  statutes  have  been  held  valid  under 
the  constitution,  they  have  always  been 
subjected  to  such  a  construction  as  would 
circumscribe  their  operation  within  the 
narrowest  possible  limits,  consistent  with 
the  mantfesc  Intention  of  the  legislature, 
to  be  drawn  from  the  language  used." 
The  argument  of  counsel  that  Freeman's 
"failure  to  designate  a  beneficiary"  before 
his  death  operated  to  vest  the  fund  In  the 
society, assumes  that  be  failed  todo  some- 
thing which  under  the  law  he  could  have 
done,  or  neglected  to  do,  and  which  would 
nave  prevented  such  result,  and  preserved 
the  fund  for  the  benefit  of  his  beneficiary. 
As  we  have  assumed,  only  for  their  sake, 
that  the  law  Is  retroactive,  this  argument 
only  strengthens  our  construction,  that  It 
should  be  construed  as  only  applicable  to 
those  who  could  make  the  change,  and  re- 
fused or  neglected  to  do  it,  before  they 
should  he  visited  with  the  consequences  ot 
forfeiture.  Nor  dues  the  case  upon  which 
counsel  rely  support  their  contention.  I 
refer  to  the  case  of  Supreme  Commaudery 
V.  Ainsworth,  71  Ala.43G.  There  the  leg- 
islature provided  that  a  policy  should  bo 
rendered  void  in  case  the  holder  of  the  cer- 
tificate committed  soicide.  In  that  case 
the  certificate  was  accepted  by  the  as- 
sured, "subject  to  the  laws  of  the  order 
now  in  force,  or  which  hereafter  may  be 
enacted  by  the  supreme  commandery;" 
and  the  court  said,  by  BmcKGt.L,  J,: 
"Parties  may  contract  in  reference  to  laws 
ot  future  enactment,— may  agree  to  be 
bound  and  affected  by  them  as  they  would 
be  bound  and  affected  if  such  laws  wore 
existing:  they  consent  that  such  laws 
may  enter  into  and  form  parts  of  their 
contracts,  modifying  or  varying  them. 
•  •  "  The  statute  prescribing  the  con- 
dition of  official  bonds,  and  the  bonds  of 
executors,  administrators, and  guardians, 
extends  the  liability  of  the  surety  to  the 
performance  by  the  principal  of  such  du- 
ties as  are  required  of  him  by  existing 
laws,  or  by  any  law  passed  subsequent  to 
the  execution  of  the  bond.  There  Is  no  in- 
justice In  the  statute.— nothing  retrospect- 
ive in  its  operation."  But  the  court,  as  If 
having  in  mind  the  case  at  bar,  added: 
"While  a  subsequent  law,  because  of  the 
assent  of  the  member,  may  add  new  terms 
or  conditions  to  a  certificate, — terms  or 
conditions  reasonably  calculated  to  pro- 
mote the  general  good  of  the  membership, 
and  may  be  valid  and  binding,— It  doss 
not  follow  that  a  law^  operating  a  destrac- 
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Hon  of  the  certificate,  or  a  deprivation  of 
all  rights  under  It,  would  be  of  any  foree." 
Korn  V.  Society,  6  Cranch,  192. 

In  our  view  of  the  case,  therefore,  we  do 
not  think  that  the  law  in  question  Is  re- 
troactive, or  that  it  affects  the  certificate 
of  Freeman,  or  the  rights  of  his  beneficiary 
under  It,  or,  if  it  be  considered  to  have  a 
retroactive  operation,  that  It  applies  to 
certificates  held  by  those  members  who 
cannot  comply  with  Its  terms,  and  whom 
to  construe  it  to  include  would  operate  as 
a  complete  destruction  of  their  certificate 
and  their  rights  under  it,  and  as  a  repu- 
diation by  the  society  of  its  obligation. 
It  follows  that  the  Judgment  must  be  af- 
firmed. 


Rybbro  v.  Portland  Cable  By.  Co. 

{Supreme  Court  of  Oregon.  April  5, 1898.) 
Street  Railroads — Neqlioexce. 
Ttie  servants  of  defendant,  a  cablecarline, 
were  at  work  in  an  open  manhole  constructed  in 
a  turntable  in  a  public  street.  Plaintiff  was 
driving  along  the  street,  and  just  before  reaching 
the  manhole,  in  order  to  avoid  it,  turned  to  its 
left,  partly  on  defendant's  track,  where  he  was 
struck  by  defendant's  car,  and  injured.  The 
space  on  the  right  of  the  manhole  was  blocked 
op  at  the  time  with  another  team.  There  was  no 
one  on  guard  to  warn  off  approaching  teams,  and 
it  was  deducible  from  plaintiff's  ovideace  that 
he  might  have  approached  so  near,  before  discov- 
ering bis  danger,  that  ho  could  neither  escape 
nor  recede,  under  the  impression  that  he  would 
be  able  to  pass  on  the  right  side.  There  was 
some  evidence,  though  slight,  of  negligence  on 
the  part  of  plaintiff.  Held,  that  the  case  was 
properly  submitted  to  the  jury. 

Appeal  from  circuit  court,  Multnomah 
county ;  K.  D.  Shattuck,  Judge. 

Action  by  K.  M.  Byberg  against  the 
Portland  Cable  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing Rtateinent  by  Strahan,  C  J. : 

This  is  an  action  to  recorerdamages  for 
negligence.  After  alleging  the  corporate 
existence  of  the  defendant,  the  complaint 
proceeds:  "That  ou  the  2d  day  of  May, 
1891,  the  plaintiff,  who  Is  an  expressman, 
and  was  such  at  the  time  of  the  happen- 
ing of  the  injury  hereafter  referred  to,  was 
lawfully  driving  along  Fifth  street,  a  pub- 
lic street  of  the  city  of  Portland,  with  his 
express  wagon  and  one  horse;  that,  while 
so  passing  along,  he  approached  a  deep 
hole,  which  had  been  negligently  left  open 
by  the  snld  defendant  corporation  in  its 
turntable,  which  was  on  said  street,  and 
of  the  existence  of  which  the  plaintiff  was 
without  knowledge  until  his  near  ap 
proach  thereto,  and  of  the  existence  of 
which  the  defendant  had  full  knowledge; 
that  there  was  no  sign  or  notice  of  tlie 
existence  of  such  dangerous  place  in  said 
street  at  the  timeof  the  plaintiff's  said  ap- 
proach; that  the  plaintiff  was  compelled. 
In  order  to  avoid  entering  said  hole,  to 
turn  his  horse  and  wagon  across  the  track 
of  the  said  defendant;  and  that  while  so 
doing,  and  In  the  exercise  of  due  care  and 
caution,  and  while  exercising  every  exer- 
tion toavoid  a  catastrophe,  and  while  go- 
ing in  the  only  direction  in  which  such  ac- 
cident might  be  avoided,  his  said  wagon 


was,  by  the  approaching  car  of  said  de- 
fendant, negligently,  carelessly,  and  with- 
out due  care  and  caution,  run  into,  over- 
set, broken,  and  damaged,  and  the  plaiu- 
tlff  himself  was  thrown  out  oyer  the  seat 
upon  said  wagon,  and  his  face  and  body 
severely  bruised,  and  be  was  made  sick 
and  sore,  and  will  for  some  tim«  so  con- 
tinue."  There  was  a  further  allegation  of 
damage  in  the  sum  of  $50  for  injury  to 
wagon,  and  damage  in  the  sum  of  $50,  be- 
cause "he  will  be  prt^vented  from  using  his 
said  wagon,  bj-  means  of  which  he  eanis 
his  livelihood,  for  the  space  of  two  weeks," 
and  injurlestoself;  Inall  |250.  Thedefend- 
ant's  answer,  after  alleging  its  right  and 
franchise  duly  granted  by  theclty  of  Port- 
land to  run  its  cars  on  said  North  Fifth 
street,  proceeds:  "And  defendant  further 
alleges  that  on  the  2d  day  of  May,  1S!)1. 
under  and  by  virtue  of  said  power  and  for 
a  long  time  prior  thereto,  it  was  operat- 
ing street  cars  by  cable  along  N'orth  Fifth 
street,  in  said  city,  under  and  by  virtue  of 
its  said  franchise,  having  constructed  its 
street  railway  along  said  street  to  a  polat 
near  H  street,  where,  for  the  necessary 
operation  of  its  said  railway  and  cars,  it 
had  couHtructeda  turntable;  that  in  said 
table  there  was  a  trapdoor  of  siitflcient 
size  to  admit  the  person  of  a  man  to  de- 
scend beneath  said  table  to  oil  the  machin- 
ery, and  remove  filth  and  dirt  that  will 
accumulate  beneath  the  same;  that  un 
said  2d  day  of  MajslSOl,  at  about  the 
hour  of  eleven  o'clock  in  the  forenoon, 
two  of  its  employes  were  engaged  In  re- 
moving the  dirt  from  beneath  said  table, 
one  being  beneath  the  same,  and  the  other 
standing  at  tlie  trapdoor,  which  was  then 
open,  and  on  the  west  side  of  said  turnta- 
ble; that  while  so  engaged,  and  while  a 
car  of  the  defendant  was  just  entering  up- 
on said  turntable,  the  plaintiff,  although 
warned  by  said  employe,  who  was  stand- 
ing at  sutd  trapdoor,  not  to  approach, 
which  suid  warning  was  given  while  the 
plaintiff  wasmore  than  twenty  feet  away, 
and  while  there  was  plenty  of  room  un 
the  east  side  of  said  street  to  pass,  wbicb 
said  east  side  was  then  unobstructed,  aeg- 
Ilgently,  willfully,  and  unnecessarily  at- 
tempted to  pass  between  said  open  traj)- 
doorand  said  car  of  the  defendant;  that  in 
sodolcg  plaintiff  ran  Intothecarufdefeod- 
ant,  broke  the  end  thereof,  and  marred 
and  injured  the  same,  to  the  extent  of 
twenty-five  dollars;  that  the  approach  of 
the  plaintiff,  at  said  time,  was  without 
cause,  and  unexpected,  so  that  said  car. 
although  moving  slowly,  could  not  l>e  en- 
tirely stopped;  that  plaintiff  was  driving 
at  a  good  speed,  but  had  plenty  of  time  to 
either  entirely  stop  before  reaching  said 
turntable,  or  to  turn  to  the  easterly  tliere- 
of;  that  defendant  has  been  compelled  to 
repair  said  car  ata  costof  twenty-flvedol- 
iars. "  The  reply  denied  the  new  matter 
In  the  answer.  A  trial  before  a  jury  re- 
sulted In  a  verdict  and  judgment  for  the 
plaintiff,  from  which  defendant  appealed. 
During  the  progress  of  tlie  trial  in  the 
court  below,  and  at  the  conclusion  of  the 
plaintiff's  evidence,  the  defendant  raovol 
for  a  nonsuit,  for  tlie  reason  the  )>laio tiff's 
evidence  did  not  prove  a  case  sutflcient  to 
be  submitted  to  a  jury,  which  motion  he- 


Digitized  by 


Google 


Or.) 


MOBSE  «.  MAGBUM. 


615 


\nf;  overroled,   an   exceptton    was   dnly 
taken. 

H.  B.  Northap,  for  appellant.    Sears, 
UeGlan  &  Simon,  for  respondent. 

Strahas,  C.  J.,  (after  titatloif  the  facts.) 
There  is  bnt  one  question  presented  by 
this  record,  and  that  is  the  action  of  the 
court  in  overrulln;;  the  defendant's  mo- 
tion (or  a  nonsuit,  made  at  the  conclusion 
of  the  evidence  on  the  part  of  the  plaln- 
tlfl.  This  motion  brings  up  the  evidence 
ou  the  part  of  the  plaintiff,  and  requires 
m  to  say  whether  or  not  there  was  any 
evidence  before  the  Jury  at  the  time  the 
motion  was  made,  talcin;;  the  raost  favor- 
able view  of  it,  that  would  Justify  a  ver- 
dict in  favor  of  the  plaintiff.  In  dlBposinR 
of  this  motion,  we  are  to  assume  that 
the  witnesses  were  credible,  and  that 
their  statements,  as  given,  are  true.  The 
appellant's  contention  is  directed  to  two 
points:  First,  that  there  was  no  evidence 
before  the  Jury  showing  that  the  appel- 
lant was  negligent  at  the  time  of  the  in- 
Jury;  and,  second,  that  the  evidence  In- 
troduced on  the  part  of  the  plain  tIB  shows 
that  he  was  guilty  of  negligence  directly 
contributing  to  the  injury.  We  have  at- 
tentively considered  the  evidence  bearing 
upon  the  flrst  question,  and,  without  at- 
tempting to  state  its  effect,  there  was  some 
evidence,  though  slight,  of  negligence  on 
the  part  of  the  plaintiff.  If,  as  the  evi- 
dence tends  to  prove,  the  space  on  theeust 
Ride  of  the  turntable,  and  between  it  and 
the  sidewalk,  was  blocked  up  with  an- 
other team.  It  left  no  passway,  except 
over  and  across  the  west  side  of  the  turn- 
table and  a  part  of  the  street.  It  the  man- 
hole was  open  at  the  time,  as  is  admitted 
hy  both  sides,  It  is  possible  the  plaintiff 
might  have  approached  so  near  it  before 
discovering  it  that  he  could  neither  escape 
nor  recede,  under  the  impression  that  he 
vroald  be  able  to  pass  on  that  side;  and 
if  there  was  no  one  on  guard  to  warn  off 
approaching  teams  while  the  hole  was 
kept  open,  it  would  probably  be  such 
want  of  care  as  would  subject  the  defend- 
ant to  liability  in  case  of  injury;  and  on 
this  theory,  though  the  evidence  is  not 
strong,  nor,  If  we  were  called  upon  to 
weigh  It.  at  all  satisfactory.  It  was  pos- 
sible for  the  Jury  to  give  it  such  effect  as 
to  find  the  verdict  it  did. 

2.  On  the  second  question,  or  the  plain- 
tilt's  contributory  negligence,  the  same 
reasoning  applies.  The  manhole  being 
open,  and,  so  far  as  appeared  at  the 
time  the  motion  for  a  nonsuit  was  made, 
no  one  there  to  guard  or  give  warning  to 
approaching  teams,  the  plalntiR  might 
have  advanced  so  far  that  the  collision 
was  inevitable,  under  the  impression  that 
he  could  safely  pass.  We  do  not  say  that 
this  Is  the  best,  or  even  the  most  probable 
or  reasonable,  view  of  the  evidence,  l>nt  it 
is  one  the  Jury  might  and  probably  did 
adopt,  and  on  this  motion  we  are  unable 
to  say  affirmatively  that  they  erred.  It 
was  their  province  to  take  that  view  of 
the  evidence,  it  they  thought  it  the  most 
reasonalile,  and  we  could  not  reverse  the 
IndKiiient  on  that  ground  without  directly 
Invading  their  province.  It  Is  true  when 
■acb  a  question  comes  t)efore  us,  and  there 


is  no  evidence  on  a  material  issue,  we 
have  several  times  felt  constrained  to 
order  a  nonsuit;  but  It  has  been  solely  on 
the  ground  that  there  was  no  evidence 
before  the  jury  which,  within  the  princi- 
ples already  stated,  could  have  author- 
ized or  Justified  a  verdict  tor  the  plaintiff. 
Id  what  we  have  said  no  account  is  taken 
of  the  state  of  the  case  after  the  defend- 
ant introduced  the  evidence  on  its  part. 
We  have  referred  entirel.v  to  the  evidence 
on  the  part  of  the  plaintiff  at  the  time  the 
motion  for  a  nonsuit  was  made.  What 
verdict  the  Jury  ought  to  have  rendered 
oil  the  whole  case  it  is  not  our  province  to 
decide.  It  involves  the  credibility  of  the 
witnesses  on  both  sides,  as  well  as  the 
effect  of  the  evidence,  which  were  matters 
exclusively  for  the  jury.  Finding  no  error 
In  the  judgment  appealed  from,  the  same 
must  be  atflrmed. 


Morse  v.  Macrum  et  al. 
(Supreme  Court  of  Oregon.    April  6, 1893.) 

WlIXS — CONSTBCCTIOX— RlOnTSOrDBVISBBS— Dis 
TRIBCTION. 

1.  Testator,  by  the  second  clause  of  his  will, 
directed  the  sale  of  certain  realty,  one  half  of 
the  proceeds  thereof  to  be  turned  over  to  H.,  as 
trustee,  and  the  income  thereof  to  be  paid  ever^ 
three  months  to  plaintiff  during  her  liletime,  ant 
made  final  disposition  of  the  fund  after  plaintiff's 
death.  By  the  third  clause,  he  bequeathed  to 
H.J  as  trustee,  $10,000,  the  income  thereof  "to  be 
paid  at  the  end  of  every  three  months"  to  plain- 
tiff, she  to  receive  "the  sum  of  $375  per  quarter 
annum  therefrom;"  if  the  income  derived  from 
said  $10,000  "does  not  reach  $375  per  quarter  an- 
num, then  the  deficient^ is  to  be  paid"  out  of  tlie 
residuary  estate.  Held  that,  the  bequest  in  tlM 
second  clause  of  the  will  being  complete  in  it- 
self, no  part  of  plaintifl's  $375  provided  under 
the  third  clause,  in  case  of  deficiency,  uould  be 
made  up  from  the  proceeds  derived  from  the  be- 
quest provided  by  the  second  clause,  such  defi- 
ciency being  chargeable  to  the  residuary  estate 
only. 

2.  Such  deficiency  being  variable,  and  unde- 
termined in  amount,  there  can  be  no  division  q/^ 
the  residuum,  or  final  settlement  of  the  estate<i 
until  after  plaintifl's  death. 

Appeal  from  circuit  court,  Multnomais 
county;  L.  B.  Steahss,  Jndg:e. 

Action  by  Harriet  N.  Morse  against  I.  A. 
Macrum  and  Ralph  W.  Hoyt,  executors 
of  the  will  of  Levi  C.  Millard,  detreased, 
Ralph  W.  Hoyt,  trustee,  Mrs.  Jessie  N. 
Millard,  and  the  Boys'  &  Girls'  Aid  Socie- 
ty, a  corporation.  From  an  order  of  the 
circuit  court  afflrmlng  an  order  of  the 
county  court  construing  testator's  will, 
Mrs.  Jessie  N.  Millard,  one  of  tiie  legatees, 
appeals.    Reversed. 

The  other  tacts  fully  appear  In  the  fol- 
lowing statement  by  Sthaban,  C.  J. : 

This  proceeding  Involves  the  construc- 
tion ot  the  will  of  Levi  C.  Millard,  de- 
ceased. Those  clauses  of  the  will  the  con- 
struction of  which  are  Involved  in  this  suit 
are  set  out  la  biei; verba.  After  providing 
for  the  sale  of  certain  real  estate,  the  tes- 
tator continues,  in  the  second  subdivis- 
ion: "The  proceeds  of  such  sale  to  be  ap- 
plied as  follows:  One-half  I  give  and  be- 
queath to  my  nephew  Ralph  W.  Hoyt,  as 
trustee,  to  be  invested  by  him  in  such 
manner  as  to  him  shall  seem  fr,  and  the 
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income  to  be  derived  therefrom  to  he  paid 
every  three  niontha  to  my  sister,  Harriet 
N.  Morse,  daring  her  lifetime,  and  in  the 
event  of  her  death,  leaving  her  nusband 
BiirvlviDS  her,  then  the  income  derived 
from  said  snm  of  money  to  ho  paid  every 
three  months  in  equal  proportions  to  ber 
daughters,  Eugenia  Morse,  Emma  Morse, 
and  Harriet  Morse,  or  to  the  burvivors  of 
them,  or  either  of  them;  and  after  the 
death  of  both  their  father  and  mother,  it 
is  my  will  that  said  principal  sum  bedivided 
equally,  share  and  share  aliice,  amouK  stild 
danpchtersof  my  sister,  Harriet,  or  the  sur- 
vivor of  them,  or  eitherof  them  ;  and  in  the 
event  snld  EuKenia  Morse,  Emma  Morse, 
and  Harriet  Morse,  or  either  of  them,  do 
not  survive  both  their  father  and  mother, 
then  it  is  my  will  that  said  principal  sum 
be  paid  by  said  trustee  to  the  Boys'  & 
Girls' Aid  Society  of  Oregon."  After  dis- 
posing of  the  other  half  of  the  proceeds  of 
said  real  estate,  the  will  contains  this  prf>- 
vislon:  "Third.  I  give  and  bequeath  to 
my  nephew,  Balpb  W.  Hoyt,  as  trustee, 
the  sum  of  ten  thousand  dollars,  which 
sum  Is  to  be  Invested  by  him  In  such  man- 
ner as  to  him  shall  seem  tit,  and  the  In- 
come derived  therefrom  to  be  paid  at  the 
end  of  every  three  months  to  my  sister, 
Harriot  N.  Morse,  It  being  my  will  that 
she  receive  the  sum  of  three  hundred  and 
seventy-flve  dollars  per  quarter  annum 
therefrom;  and  In  the  event  the  Income 
derived  from  said  sum  often  thousand  dol- 
lars does  not  reach  the  sum  of  three  hun- 
dred and  seventy-five  dollars  per  quarter 
annum,  then  the  deficiency  is  to  be  paid 
by  my  executors  out  of  my  residuary 
estate.  After  the  death  of  my  said  sister, 
Harriet  N.  Morse,  in  the  event  of  ber  hus- 
band surviving  her,  then  it  is  my  will  that 
the  income  derived  from  said  ten  thou- 
sand dollars  be  paid  each  quarter  annum 
to  her  daughters,  Eugenia  Morse,  Emma 
Morse,  and  Harriet  Morse,  or  to  the  sur- 
vivors of  them,  or  either  of  tliem,  In  equal 
proportions,  share  and  share  alike;  and 
after  the  death  of  both  their  father  and 
mother,  then  that  said  sum  of  ten  thousand 
dollars  be  equally  divided  among  the  afore- 
said daughters  of  ro.v  sister,  or  the  surviv- 
ors ol  said  daughters,  or  either  of  thorn  ; 
and  in  the  event  the  snld  Engonia,  Emma, 
and  Harriet  Morse,  or  either  of  them,  do 
not  survive  both  their  mother  and  father, 
then  it  is  my  will  that  said  sum  of  ten 
thousand  dollars  be  paid  by  said  trustee 
to  the  Boys*  &  Girls'  Aid  Society  of  Ore- 
gon." The  twenty-third  clause  of  said 
will  Is  as  follows:  "All  the  rest,  residue, 
and  balance  of  my  estate,  real,  personal, 
or  mixed,  after  satisfying  all  the  bequests, 
charges,  and  legacies  hereinbefore  made 
by  me,  I  direct  shall  be  converted  by  my 
e.xpcutors  herelnofter  named  into  money, 
and  the  amount  realized  therefrom  by 
them  I  give  and  bequeath  in  manner  fol- 
lowing: I  give  and  bequeath  to  my 
nephew  Ralph  W.  Hoyt,  as  trustee,  forty 
per  centum  thereof,  to  be  Invested  by  him 
in  such  manner  as  to  him  shall  seem  fit, 
and  the  income  to  be  derived  therefrom  Is 
to  be  paid  every  three  months  to  my  sis- 
ter, Harriet  N.  Morse,  and  In  the  event  o! 
her  death,  leaving  her  husband  surviving 
her,   then  the  income   of   said  forty  iier 


centum  shall  be  paid  every  three  months 
to  her  daughters,  Eugenia  Morse,  Emma 
Morse,  and  Harriet  Morse,  or  to  the  sur- 
vivors of  them,  or  either  of  them,  in  equal 
proportions,  share  and  share  alike:  and 
after  the  death  of  both  their  father  and 
mother,  It  is  my  will  that  said  forty  per 
centum  of  the  residue  of  ray  estate  shall 
be  equally  divided,  share  and  share  alike, 
among  said  daughters  of  my  sister  Har- 
riet N.  Morse,  or  the  survivors  of  said 
daughters,  or  either  of  them ;  and  In  the 
event  that  the  said  Eugenia,  Emma,  and 
Harriet  Morse,  or  either  of  them,  do  not 
survive  their  father  and  mother,  then  It  is 
my  will  that  said  forty  per  centum  of  my 
residuary  estate  be  paid  by  said  Ralph 
W.  Hoyt  to  the  Boys'  &  Girls'  Aid  Society 
of  Oregon.  It  Is  my  will  that  forty  per 
centum  of  the  sum  of  money  realised  by 
my  executors  out  of  the  rest,  redid ue,  and 
balance  of  my  estate  be  paid  by  them  to 
my  sister-in-law,  Mrs.  Jessie  N.  Millard, 
and  her  six  children  hereinbefore  named, 
in  equal  proportions,  share  and  share 
alike:  provided,  however,  that  the  por- 
tion thereof  coming  to  such  of  tlie  said 
children  that  are  minors  is  to  be  retained 
by  my  executors,  and  invested  iiy  them 
until  said  minors  attain  their  legal  major- 
ity, and  the  principal  sum,  together  with 
the  accumulated  interest,  shall  be  paid  to 
each  of  said  children  when  they  arrive  at 
their  majority.  In  the  event  of  any  of 
said  children  dying  befoi-e  reaching  their 
legal  majority,  then  it  is  my  will  that  the 
sum  devised  to  said  child  so  dying  shall 
be  paid  to  their  mother,  Mrs.  Jessie  N.  Mil- 
lard. The  remaining  twenty  per  centum 
of  the  rest,  residue,  and  balance  of  my 
estate  I  give  and  bequeath  to  the  Boys' 
&  Girls'  Aid  Society  of  Oregon."  The  sec- 
ond clause  of  the  will,  which  directs  the 
sale  of  certain  real  estate,  and  the  conver- 
sion thereof  into  money,  gives  one  hall 
thereof  to  the  testator's  sister-in-law, 
Mrs.  JesHie  N.  Millard,  and  her  six  chil- 
dren, in  equal  proportions,  share  and 
share  alike,  the  part  going  to  said  minors 
to  be  retained  by  the  executors  until  said 
minors  should  attain  their  majority,  and 
then  to  receivethe  same,  with  the  accumu- 
lated Interest.  By  the  sixth  subdivision  of 
said  will  the  testator  makes  substantial 
and  liberal  provisions  for  his  sister-in-law 
Mrs.  JeHse  N.  Millard,  differing  mainly  in 
the  provision  for  Mrs.  Morse  in  that  Mrs. 
Millard  and  her  children  receivethe  money 
bequeathed  to  them  at  once,  without 
waiting  until  the  death  of  any  one,  and 
not  the  interest  thereon.  Tlie  county 
court,  where  this  provision  originated, 
ordered  that  the  income  from  the  |14,7.^  In 
the  hands  of  thetrusteecontributeto  make 
up  the  said  quarterlypaymentof$,37.i, pay- 
able to  the  plaintiff,  and  that  this  Income, 
together  with  the  income  from  the 
flO.OOO,  shonid  flrat  be  resorted  to  to 
make  up  to  the  plaintiff  the  f.373  per  quar- 
ter, before  the  residuary  estate  should  be 
resorted  to,  and  that  the  deficiency,  it 
any,  should  be  made  up  from  the  renidue 
of  the  estate  until  the  residue  of  the  estate 
shall  be  divided,  and  40  per  cent,  of  said 
residue  of  said  estate  shall  be  paid  over 
to  said  Ralph  W.  Hoyt,  trustee  for  said 
plaintiff,  when  all  pa^'mcnts  by  said  ex- 
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ecatora  to  plain  tlftBhaU  cease.  Upon  ap- 
peal to  the  circuit  coart  this  order  of  tbe 
county  court  was  affirmed,  from  which 
this  appeal  'was  taken. 

Tbomaa  N.  iitroBg,tor  Harriet  N.  Morse. 
C2)/«s.  H.  Carey,  for  I.  A.  Macram  and 
Ralph  W.  Hoyt,  executors.  Win.  B.  Oil- 
bert,  for  Boys'  &  Girls'  Aid  Society.  G. 
G.  OaiaaaaB,  tor  Mrs.  Jessie  N.  Mil- 
lard. 

Straran,  C.  J.,  (after stating  the  facta. 
The  first  contention  of  the  plaintiff  is 
that  both  the  county  and  circuit  courts 
erred  In  decreeing  that  the  proceeds  or 
interest  accruing  from  the  trust  fund  of 
$4,750,  placed  In  the  hands  of  Ralph  W. 
Hoyt,  as  trustee,  should  be  made  to  con- 
tribate  to  tbe  f!i76  which  is  payable  to 
Mrs.  Morse  quarterly.  This  must  be  de- 
termined by  ascertaining  the  intention  of 
tbe  testator,  to  be  derived  from  the  lan- 
Ruapre  of  the  will  Itself,  and,  if  this  cannot 
be  done,  then  by  resorting  to  the  recog- 
nised rules  of  interpretation  in  sucb  case. 
Tbe  language  used  is  plain  and  unum- 
biguouB,  and  if  there  beany  uncertainty 
as  to  the  meaning  of  the  several  pro- 
visions of  the  will  under  consideration.  It 
grows  out  of  the  various  clauses,  as  they 
may  be  thought  tu  affect  each  other,  and 
what  connael  suppoHcd  to  be  the  testa- 
tor's Intention,  'flie  second  clause  or  sub- 
division of  the  will  directs  the  sale  of  cer- 
tain real  properly  of  the  testator,  and 
then  provides  that  one-half,  which  is  ad- 
mitted to  be  $4,750.  should  be  turned 
over  to  Ralph  W.  Hoyt,  as  trustee,  and 
the  income  derived  therefrom  was  to  be 
paid  over  every  three  months  to  the  plain- 
tiff daring  her  lifetime.  By  the  same 
clause  of  the  will  tbe  testator  disposes  of 
the  tncome  after  the  death  of  the  plaintiff, 
and  finally  of  the  fund  itself.  This  t>e- 
quest  is  complete  in  itself,  and  Is  in  no 
wise  dependent  on  any  other  portion  of  the 
will  for  its  construction  or  execution,  and 
there  is  not  the  slightest  reason  to  think, 
from  tbe  language  here  used,  that  this 
fond  Is  to  contribute  to  make  up  any 
other  bequest  contained  in  the  will  in 
favor  of  the  plaintiff.  But  tbe  defendants' 
contention  is  otherwise.  They  insist  that 
the  entire  sum  which  tbe  plaintiff  was  Co 
receive  quarterly,  under  the  will,  is  only 
$87.5,  and  that  this  amount  is  to  be  made 
up  from  the  income  arising— -ryrst,  from  the 
$4.7i>0;  and,  ser-oucf,  from  the  $10,000,  set 
apart  by  the  third  subdivlHlon  of  the  will; 
and  that  the  residuary  estate  cannot  be 
resorted  to  until  the  income  from  both  of 
tliesefundsisexbausted.  But  thelanguage 
used  by  the  testator  precludes  this  con- 
struction. The  testator,  by  this  clause, 
placed  $10,000  in  the  hands  of  a  trustee, 
and  directed  that  the  income  to  be  derived 
therefrom  be  paid  to  bts  sister,  Harriet 
N.  Morse,  every  three  months,  and  then 
continues:  "It  being  my  will  that  she  re- 
ceive the  sum  of  $376  per  quarter  there- 
from,'—that  Is,  from  the  $10,000.  And 
then  It  Is  further  provided :  "In  the  event 
that  the  income  derived  from  tlie  said 
■nm  of  ten  thousand  dollars  does  not 
reaeb  tbe  sam  of  $376  per  quarter,  •  •  • 
then  tbe  deficiency  Is  to  be  paid  by  my 
executors  ont  uf  my  residuary  estate." 
Tbia  language  Is  too  plain  to  admit  of 


construction.  Its  Import  is  obvloiis. 
"The  deficiency  is  to  be  paid  by  my  execn- 
tors  out  of  my  residuary  estate." 

2.  The  only  remaining  question  relates 
to  the  time  of  closing  up  the  estate.  It 
is  evident  from  the  tenor  of  the  whole  will 
that  tbe  testator  did  not  expect  an  early 
settlement  of  tbe  estate  by  the  executors. 
The  conditions  of  the  will  render  it  impos- 
sible to  close  the  estate  until  some  of  the 
beneficiaries  under  the  will  shall  have 
pasned  away.  The  second  subdivision  of 
the  will  clearly  contemplates  that  both 
Mr.  and  Mrs.  Morse  shall  be  removed  by 
death  before  the  fund  of  $4,760  can  be 
divided  among  tbe  three  daughters,  or  the 
■urvlvors,  if  any  of  tbem  be  dead,  or,  if  all 
of  them  be  dead  at  that  time,  then  to  tbe 
Boys'  ft  Girls'  Aid  Society  of  Oregon. 
S.O,  also,  the  bequest  under  the  third  sub- 
division of  the  will  contemplates  that 
both  Mr.  and  Mrs.  Morse  shall  be  removed 
by  death  before  the  $10,000  therein  men- 
tioned can  be  divided  between  their 
daughters,  Eugenia,  Emma,  and  Harriet, 
or  to  tbe  survivors  of  them,  or  either  of 
them,  share  and  share  alike;  and  If 
neither  of  tbe  daughters  survive  both 
father  and  mother,  then  the  $10,000  goes 
to  the  Boys'  ft  Girls'  Aid  Society  of  Ore- 
gon. These  provisions  of  the  will  cannot, 
therefore,  be  executed  until  tbe  happening 
of  the  events  authorising  a  division  of  this 
part  of  the  estate,  or  Its  payment  to  tbe 
aid  society  on  the  bap{>enlng  of  the  con- 
tingency which  authorises  Its  payment 
to  them.  It  was  suggested  upon  tbe 
argument  that  tbe  twenty-third  snbdi- 
vision  contemplated  an  early  settlement  ot 
the  estate.  We  do  not  think  It  practica- 
ble to  set  apart  40  per  cent,  of  tbe  residue 
of  the  estate  to  Ralph  W.  Hoyt,  trustee, 
so  long  as  the  plaintiff  lives,  for  tbe  rea- 
son that  the  residue  of  the  estate  must 
contribute  to  make  up  tbe  $375  payable 
quarterly  to  Mrs.  Morse.  This  payment 
is  to  continue  during  her  life,  and  any 
deficiency  that  may  arise,  or  any  sum 
that  is  not  realized  from  tbe  $10,000,  Is  a 
charge  upon  tills  residue,  as  we  have  al- 
ready sngKCSted;  so  that  this  twenty- 
third  clause  of  tbe  will,  providing  for  a 
division  of  the  estate,— 40  per  ct-nt.  to 
Hoyt,  as  trustee,  the  Income  therefrom  to 
be  paid  to  Mrs.  Morse,  and  after  ber  and 
her  husband's  death  the  principal  to  bedl- 
vlded  among  their  daughters,  or  tbe 
survivor  of  either  of  them,  etc.,  and  40  per 
cent,  to  Mrs.  Millard  and  her  children  In 
equal  portions,  but  the  children  not  sev- 
erally to  receive  their  portions  until  they 
respectively  attain  their  majority,— can- 
not be  carried  into  effect  until  after  the 
death  of  Mrs.  Hariiet  M.  Morse.  The 
residuary  estate  will  be  released  from  tbe 
charge  by  that  event,  as  Mrs.  Morse's 
daughters  will  then  only  receive  the  In- 
come from  the  two  sums  set  apart  for 
them  in  Hoy  t's hands,  whatever  that  may 
be,  subject  to  any  other  provision  In  tbe 
will  in  their  favor.  Another  cause  of 
delay  is  the  minority  of  some  or  all  of 
Mrs.  Millard's  children.  Their  portion  is 
to  be  paid  to  them  severally  when  tbey 
attain  their  majority,  and  they  cannot 
receive  it  before.  Until  tbe  happening  of 
that  event  tbe  executors  ol  the  will  must 
have  charge  ot  tbelr  Interests,  carefull/' 
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keeping:  the  moneys  of  the  estate  at  inter- 
eat  under  the  direction  ol  the  connty 
court.  Somettiing  waa  eaid  by  counsel, 
on  the  argument,  as  to  the  time  from 
which  the  will  spealcs.  Though  not 
strictly  necessary  to  the  disposition  of 
either  question  now  before  us,  it  may  be- 
come material  in  the  farther  execution  of 
the  will.  The  general  rule  is  that  a  will 
speaks  from  the  death  of  the  teutator,  and 
not  from  its  date,  unless  Its  language,  by 
a  fair  construi^tion,  Indicates  a  contrary 
intention.  Canfleld  v.  Bostwick,  21  Conn. 
550;  Gold  v.  Judsou,  Id.  616. 

Liet  the  decree  appealed  from  be  re- 
yersed,  and  a  decree  entered  in  accordance 
with  this  opinion. 


DoDD  V.  St.  John  et  al. 

(Supreme  Court  of  Orea<m.    April  11, 1893.) 

Jf'AHiLT  EzPEysBS— Liability  op  Wife. 

The  purchase  price  of  a  bug^y,  which  was 

purchased  by  a  husband  for  the  use  or  his  family, 

and  taken  and   used   by  his  family,  is  a   family 

expense,    under  Hill's   Code,    $  2874,  providing 

that  "the  expenses   of  the  family    •    •    •    are 

chargeable  upon   the   property  of  both   husband 

and  wife,    or  either   of  them,    and   in   relation 

thereto  they  may  be  sued  jointly  or  separately. " 

Appeal  from  circuit  court,  Linn  county; 
R.  P.  Boise,  Judge. 

Action  by  Charles  H.  Dodd,  doing  busi- 
ness under  the  firm  name  and  style  of 
Charles  H.  Dodd  &  Co.,  against  William 
St.  John  and  Cynthia  St.  John.  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  jStrahan,  C.  J. : 

The  substance  of  the  amended  complaint 
is  as  follows:  That  the  plaintiO  on  the 
1st  day  of  October,  1888,  was,  ever  since 
has  been,  and  now  is,  doing  business  in  the 
state  of  Oregon,  with  headquarters  at 
Portland,  Or.,  under  the  firm  name  and 
style  of  Charles  H.  Dodd  &  Co.,  and  that 
the  sole  and  only  member  interested  in 
and  compoHlng  the  said  firm  known  as 
Charles  H.  Dodd  &  Co.  is  now,  and  at  all 
times  since  January  1st,  1880,  has  been, 
Charles  H.  Dodd  only.  That  on  the  lltb 
day  of  October,  18S8,  and  for  a  long  time 
priorthereto.thesaid  defendants  were,  ever 
since  hare  been,  and  now  are,  husband 
and  wife;  that  In  the  state  of  Oregon,  on 
the  nth  day  of  October,  1SS8,  the  plaintiff, 
at  the  special  instance  and  request  of  the 
defendant  William  St.  John,  sold  and  de- 
livered to  him,  the  said  defendant  William 
St.  John,  for  the  use  of  himself  and  his 
wife,  Cynthia  A.  St.  John,  and  their  minor 
children,  and  for  the  especial  use,  enjoy- 
ment, and  benefit  of,  and  as  a  necessary 
for,  the  family  of  said  defendant,  one  cer- 
tain boggy,  a  family  vehicle,  at  and  for 
the  agreed  price  of  $102.50,  and  that  said 
defendant  William  St.  John  purchased 
said  bnggy  for  the  sole  use  of,  and  as  a 
family  expense  and  as  a  necessary  for,  his 
family,  consisting  of  himself,  bis  wife,  the 
said  defendant  Cynthia  St.  John,  and  their 
minor  children;  that  the  said  buggy  was 
and  is  a  necessary  and  family  expense,  in- 
curred bysald  defendant  William  St.  John, 
for  the  use  and  benefit  of  his  said  family 
as  aforesaid,  and  that  said  defendant  Cyn- 


thia St.  John  is  liable  for  the  said  sum  of 
9102.50,  and  the  whole  thereof.  That  the 
said  bnggy,  the  said  family  vehicle,  was 
used,  and  has  been  used  and  enjoyed,  and 
is  now  in  the  use  and  enjoyment  of  the 
said  defendants,  William  St.  John  and 
Cynthia  St.  John,  and  their  minor  chil- 
dren, and  has  been  so  nsed  by  them  ever 
since  the  sale  and  delivery  thereof  to  de- 
fendant William  St.  John,  as  ainresaid. 
That  William  St.  John  and  Cynthia  St. 
John  are  members  of  the  United  Presby- 
terian church,  at  OakviUe,  Linn  connty. 
Or.,  and  are  regular  attendants  at  the  re 
Uglous  services  of  said  church,  and  that 
said  buggy  was  purchased  especially  for 
the  use  of,  and  conveyance  of,  said  defend- 
ants and  their  family  to  and  from  their 
residence  to  said  church,  and  is  and  was  a 
family  expense,  and  necessary  to  the  rank, 
profession,  and  station  in  life  of  said  de- 
fendants and  their  family.  That  nu  part 
of  said  sum  of  91u2.50,  nor  of  the  interest 
thereon,  has  been  paid,  and  that  there  is 
now  due  and  owing  for  said  bug^y,  as 
aforesaid. from  the  said  defendants  to  this 
plaintiff  the  sum  of  $102.50,  with  Interest 
thereon  at  the  rate  of  8  per  cent,  per  an- 
num from  October  11,  1888,  until  paid. 
The  court  below  sustained  a  motion  to 
strike  out  portions  of  this  complaint,  and 
then  sustained  a  demurrer  to  the  residue, 
and  entered  a  final  Judgment  in  favor  of 
the  defendants,  from  which  this  appeal 
was  taken. 

Geo.  W.  Wright  and  D.  R.  N.  Blackburn. 
for  appellant,  W.  R.  BUyeu,  for  respond- 
ents. 

Strahan,  C.  J.,  (after  stating  the  facts.) 
This  action  is  founded  on  section  2874, 
Hill's  Code,  which  is  as  follows:  "The  ex- 
penses of  the  family  and  the  education  of 
the  children  are  chargeable  upon  the  prop- 
erty of  both  husband  and  wife,  or  either  of 
them,  and  in  relation  thereto  they  may  be 
sued  jointly  or  separately."  This  statute 
is  a  wide  departure  from  the  common  law 
and  from  the  legislation  of  most  of  the 
states.  Whether  its  enactment  was  wise 
and  its  provisions  beneficent  in  their  op- 
eration is  not  for  the  court  to  determine; 
that  in  some  instances,  at  least,  it  works  a 
great  hardship  on  the  wife,  in  subjecting 
her  to  a  liability  which  she  did  not  con- 
tract, tor  expenses  of  the  family,  cannot 
be  doubted.  But  the  power  of  the  court 
in  the  premises  is  confined  to  its  construc- 
tion and  enforcement  incases  as  they  shall 
arise.  The  first  case  in  this  court  under 
this  statute  was  Watkins  v.  Mason,  11  Or. 
72,  4  Pac.  Rep.  524.  It  was  (or  a  batcher's 
bill,  and  the  wile  was*  held  liable.  In  that 
case  there  was  nothing  to  charge  the  wife 
except  that  she  was  the  wife  of  O.  P.  Ma- 
son, and  the  meats  were  nsed  in  their 
household.  After  referring  to  some  Iowa 
cases  the  court  remarks :  "  If  by  the  la  w  of 
these  cases  the  meat  sold  by  the  appellant 
to  O.  P.  Mason  for  family  use  was  used  in 
the  family,  then  Mary  Mason,  the  wife,  ia 
liable."  Phipps  v.  Kelly,  12  Or.  213.  6  Pac. 
Rep.  707,  was  the  next  case  in  this  court 
under  that  statute.  It  was  a  suit  in  eq- 
uity to  charge  the  property  of  the  wife, 
and  after  holding  that  under  this  statute 
a  plaintiff  might  sue  either  at  law  or  In 
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equity,  the  coart,  per  Lono,  J.,  satd: 
"Family  expenseB  may  Inclnde  necessa- 
rlcB,  and  more.  In  Sniedley  v.  Felt,  41 
Iowa,  500,  the  court,  In  cominentinff  on  a 
BtBtuteidenticalwlth  this, said:  'Thelan- 
Koage  of  the  Htntatc  Is  general.  It  applies 
to  the  expenses  of  the  tamlly  without  lim- 
itation or  qualification  as  to  the  Idnd  or 
amount.  •  •  •  What  is  necessary  de- 
pends very  much  upon  the  wealth,  habits, 
and  social  position  of  the  party;  -what  is 
a  family  expense  depends  upon  none  ot 
these  considerations.  •  •  •  The  only 
criterion  which  thestatutefurnlshesls,  was 
the  expenditure  a  family  expense?  was 
It  incurred  tor,  on  account  of,  and  to  be 
used  in,  the  family?'"  The  question  was 
again  before  this  court  in  Black  v.  SIppy, 
15  Or.  574,  IB  Pac.  Bep.  418,  where  it  was 
held,  among  other  things,  that  the  wife  is 
liable  for  goudu  for  family  use,  although 
sold  to  the  husband  on  hia  Indlviduul 
credit.  In  Holmes  v.  Page,  10  Or.  232.  23 
Pac.  Rrp.  061,  the  question  was  again  pre- 
sented, and  the  court  held  that  where 
goods  are  bought  as  family  expenses,  and 
are  so  used,  either  husband  or  wife  is  lia- 
ble in  an  action  for  them,  and  the  subject 
was  agaiu  referred  to  in  Davis  v.  Davis,  20 
Or.  85,  25  Pac.  Rep.  140,  in  which  case  it 
was  remarked  that  "whatever  family  ex- 
penses were  incurred  while  either  of  the 
parties  owned  This  property  were  a  charge 
npon  It."  That  was  a  case  where  Mrs. 
Davis  held  the  legal  title,  and  while  the 
title  was  in  her  she  paid  certain  family 
expenses,  and  it  was  thought  equitable 
that  this  money  should  be  relumed  to  her 
before  a  general  creditor  of  her  husband 
could  be  allowed  to  subject  this  property 
to  the  payment  of  the  husband's  debt, 
on  the  ground  that  the  conveyance  to  the 
wife  was  fraudulent.  The  real  contention 
in  this  case  is  whether  or  not  the  buggy 
mentioned  in  the  complaint  is  a  "family 
expense,"  within  the  meaning  of  this  stat- 
ute,—not  whether  it  is  a  necessary  family 
expense.  The  word  "  necessary  "  does  not 
occur  in  the  statute,  which  relieves  the 
case  of  the  question  whether  the  expense 
was  a  necessary  one  or  not.  The  statute 
Is  broad  enough  to  subject  the  wife  to  lia- 
bility for  articles  that  are  purchased  and 
used  in  the  family,  whether  they  were  nec- 
essary or  not.  In  fact,  the  urticles  may 
have  been  entirely  unnecessary,  or  such  as 
the  family  ought  to  have  dispensed  with, 
or  they  may  have  been  of  no  utility;  still, 
if  they  were  purchased  and  ased  in  the 
family,  we  do  not  see  on  what  ground 
the  liability  of  the  wife  could  be  avoid- 
ed. In  Fitzgerald  v.  McCarty,  55  Iowa, 
702,  8  N.  W.  Rep.  640,  the  court  was  called 
upon  to  state  the  rule  by  which  the 
Jury  was  to  determine  what  were  "family 
expenses"  within  the  statute,  and  it  was 
held  that  it  was  essential  to  constitute  a 
family  expense  that  the  thing  for  which 
the  expenditure  was  incurred  should  have 
been  kept  for  use  in  the  family.  It  is  the 
"expenses  of  the  family"  which  under  the 
statute  are  chargeable  on  the  property  of 
both  husband  and  wife.  This  implies,  we 
think,  that  the  expense  must  have  been  in- 
cnrred  for  something  used  In  the  family, 
or  kept  for  use  or  been  beneBcial  thereto. 
The  same  statute  Is  in  force  in  Illinois, 


and  In  Von  Platen  v.  Krueger,  11  lU.  App. 
627,  it  received  the  same  construction,  and 
It  was  further  held  that  what  would  be 
included  In  the  term  "family  expenses," 
must  be  determined  by  the  circumstances 
or  each  case.  In  Smedley  v.  Felt,  43  Iowa, 
6U7,  a  debt  was  incurred  for  a  piano,  and 
the  wife  was  held  liable  under  this  stat- 
ute. It  was  held  in  McCormlck  v.  Muth, 
49  Iowa,  536,  that  a  reaping  machine  did 
not  constitute  a  family  expense  within 
the  statute,  and  was  not  cliargeable  on 
the  wife's  separate  property.  Nor  do  fam- 
ily expenses  include  money  borrowed  to 
purchase  or  pay  for  articles  which  in 
themselves  were  in  fact  proper  items  of 
family  expense.  Davis  y.  Rltchey,  (Iowa,) 
8  N.  W.  Rup.  669.  Nor  is  a  breaking  plow 
a  family  expense,  (Russell  v.  Long,  52 
Iowa,  250,  3  N.  W.  Rep.  75;)  nor  is  money 
advanced  to  the  husband  and  used  by 
him  for  the  payment  of  family  expenses, 
(Shermau  v.  King,  51  Iowa,  182,  1  N.  W. 
Rep.  441.)  On  the  other  hand,  in  Schrader 
v.  Hoover,  (Iowa,)  45  N.  W.  Kep.  7.S4,  a 
physician's  bill  was  held  to  be  a  family  ex- 
pense within  the  statute,  and  to  enable 
the  doctor  to  recover  against  the  wife  it 
was  not  necessary  for  him  to  allege  and 
prove  that  such  services  wore  needful  and 
proper  for  her.  So  in  Frost  v.  Parker,  65 
Iowa,  178,  21  N.  W.  Rep.  507.  an  organ, 
though  purchased  by  the  busbaml  for  a 
resale,  but  never  actually  sold  by  him, 
but  used  in  the  family  for  about  seven 
years  as  organs  are  ordinarily  used,  was 
held  to  be  a  family  expense.  So  was  the 
rent  of  a  house  occupied  by  the  family  as  a 
residence.  lUingworth  v.  Hurley,  33  111. 
App.  304.  So,  also,  a  lady's  gold  watch 
and  chain,  a  ring,  and  other  small  articles 
of  jewelry,  purchased  by  the  husband  and 
used  by  members  of  hia  family,  wore  held 
to  be  articles  of  family  expeuses  within 
the  statute,  (Marquardt  v.  Flaugher,  60 
Iowa,  148,  14  N.  W.  Rep.  214 ;l  and  so  was 
a  sewinc:  machine  a  family  expense, — Far- 
rar  v.  Emery,  (Iowa,)  3  N.  W.  Rep.  50. 

What  are  "expenses  of  the  family  "  must 
bo  determined  according  to  the  facts  of 
each  particular  case,  as  it  shall  be  present- 
ed. In  many  cases  the  question  must  be 
determined  by  the  use  made  of  the  article 
purchased.  If  the  article  was  purchased 
and  brought  into  the  family  and  used 
there,  It  Is  a  family  expense.  Enough  Is 
alleged  In  the  complaint  to  show  that  the 
buggy  was  so  used,  and  the  court  erred 
in  sustaining  the  demurrer.  When  the 
facts  are  developed  before  a  jury,  with 
proper  instructions  from  the  court,  the 
Jury  can  readily  determine  the  question. 
The  judgment  must,  therefore,  be  re- 
versed, and  the  cause  remanded  for  such 
further  proceedings  as  may  be  accordintr 
to  law  and  the  practice  of  the  circuit 
court. 


Vedder  t.  Marion  County. 
(Supreme  Court  of  Oregon.    April  18, 1892.) 

Establishment  and  Vacation  op  Higbwatr— Ps- 
TiTioN  —  Desiqxation  Or  Termini  —  Posting 
Copies  or  Notice. 
1.  Hill's   Code,  §  406S,  provides  that  a  peti- 
tion for  the  establishment  of  a  oounty  road  shall 
be  aocompauied  by  "proof  that  notice  has  been 
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■Ivan  \>y  sAvertlsement,  posted  at  tbe  place  of 
nolding  county  court,  and  also  in  three  public 
places"  in  the  vicinity  of  the  proposed  road. 
Held,  that  it  is  suffluient  to  post  copies  of  theno- 
Uoe.  Hinard  T.  Douglas  Co.,  »  Or.  SUB,  and  £ing 
y.  Benton  Co.,  10  Or.  512,  disapproved. 

2.  Application  vras  made  for  the  establish- 
ment of  a  county  road  to  run  from  the  N.  W. 
comer  of  the  donation  land  claim  of  E.,  in  sec- 
tion 25,  township  5  B.  of  range  1  W.,  in  M.  coun- 
ty, to  a  point  116  rods  north  therofrom,  in  the 
center  of  the  county  road  leading  from  tjhuck's 
mill  to  the  town  of  W.,  both  in  M.  county.  Pe- 
titioners also  asked  for  tbe  vacation  of  so  much 
of  the  present  county  road  from  Shuck's  mill  to 
the  town  of  Woodbum  as  is  between  tbe  termini 
of  the  proposed  road,  and  wnich  runs  diagonally 
across  the  land  claim  owned  by  V.  Held,  that 
the  terminal  points  of  the  portion  of  tbe  road 
proposed  to  be  vacated  were  sufficiently  desig- 
nated. 

Appeal  from  circuK^  court,  Marlon  coun- 
ty ;  R.  P.  BoisK,  JudRe. 

TlieotherfactHfullyappear  In  the  follow- 
Ibk  statement  by  Strahan,  0.  J. : 

Tills  la  a  proceeding  by  writ  of  review 
•on  the  petition  of  Q.  W.  Vedder,  to  Inquire 
Into  tlie  rpfnilarlty  and  an Blciency  of  cer- 
tain proceedinf^B  had  In  the  county  court 
of  Marlon  county,  Or.,  In  the  matter  of 
laylnii  out  a  certain  county  road,  and 
also  vacating  a  portion  of  a  county  road 
lu  said  county.  The  petition  presented  to 
tbe  county  court  is  as  follows:  "To  the 
county  court  of  the  state  of  Oregon,  for 
the  county  of  Marion.  The  undersigned, 
your  petitioners,  respectfully  ask  for  the 
location  and  establishment  of  a  county 
road  commeneInK  at  the  N.  W.  corner  of 
tbe  donation  land  claim  of  W.  EaAtham,  In 
rsectlon  25,  township  5  S.,  of  rauKe  1  W.,  in 
the  said  county  of  Marlon;  thence  north, 
about  116  rods,  to  the  center  of  the  coun- 
ty road  lending;  from  Shuck's  mill,  In  said 
Marlon  county,  to  tbe  town  of  Woodbnrn, 
in  said  county.  Application  will  also  be 
made,  at  the  same  time,  to  said  court,  to 
vacate  all  that  portion  of  the  present 
county  road  leading  from  said  Shuck'smlll 
to  said  town  of  Woodhurn,  which  Is  situ- 
ated between  the  termini  of  said  pro- 
posed road,  and  which  runs  dlu^ronnlly 
acroHH  the  laud  claim  at  present  owned  by 
G.  W.  Vedder  and  Joseph  Shafer,  respect- 
ively. In  said  Marion  county.  Your  peti- 
tioners further  represent  that,  thirty  days 
last  prior  to  said  3d  day  of  June,  1801, 
they  cans^fd  to  be  posted.  In  the  manner 
provided  by  law  for  road  notlceH,  three 
several  copies  of  the  road  notice  hereinaft- 
er set  out.  lu  three  several  public  places, 
in  the  vicinity  of  saki  proposed  road,  and 
one  copy  also  of  said  notice  they  at  the 
same  time  caused  to  be  duly  posted  on  the 
bulletin  board  at  the  door  of  the  court- 
house of  said  Marion  county."  This  peti- 
tion was  signed  by  28  householders  of  Mar- 
ion county.  Or.,  who  resided  In  the  vicin- 
ity of  said  proposed  road.  The  petition 
was  filed  in  the  county  court  of  Marlon 
county,  on  the  3d  day  of  June,  1891. 

"  Koad  notice.  To  all  persons  concerned, 
notice  Is  hereby  elven  that  application 
will  be  made  by  the  undersigned  to  the 
county  court  for  Marlon  county,  Oregon, 
at  their  next  session,  to  be  held  on  the  Bd 
day  of  June,  1891,  at  the  courthouse  In 
said  county,  to  lay  out  and  establish  a 
county  road,  couimeuclns  at  tbe  north- 


west comer  of  the  donatlnn  land  claim  of 
W.  Eastham,  in  section  25,  in  township  5 
a.,  rautte  1  W.,  in  said  county  of  Marlon: 
thence  north,  about  116  rods,  to  the  center 
of  the  old  road  leading;  from  Shuck's  mill, 
in  said  Marlon  county,  to  the  town  of 
Woodburn,ln  said  Marlon  county.  Appli- 
cation will  also  be  made,  at  tbe  same 
time,  to  said  court,  to  vacate  all  that  por- 
tion of  tbe  present  county  road  leading; 
from  said  Shuck's  mill  to  said  town  of 
Woodbum,  which  is  situated  between  the 
termini  of  said  proposed  road,  and  wtalcli 
runs  diagonally  across  the  land  claims  at 
present  owned  by  G.  W.  Vedder  and  Jo- 
seph Shafer  respectively,  in  said  county 
of  Marion. "  This  notice  was  also  signed 
by  the  28  petitioners.  There  are  several 
affidavits  In  tbe  record  filed  to  prove  the 
service  of  the  notice,  but  they  are  all  about 
In  the  same  form.  This  will  serve  as  a 
sample  of  the  same:  "State  of  Oregon, 
county  of  Marlon— ss.:  I,  D.  A.  McKee. 
being  duly  sworn, say  that  I  posted  three 
copies  of  the  annexed  road  notice  in  three 
public  places  in  tbe  vicinity  of  said  pro- 
posed road  as  follows:  On  the  4th  day  of 
May,  1891,  to-wit:  One  of  said  notices  I 
posted  on  a  large  fir  tree  near  the  forks  of 
the  road  leading  from  Shuck's  mill  to  Ger- 
vais,  on  the  side  of  said  tree  facing  the 
road,  where  the  traveling  public  could  see 
and  read  tbe  same.  The  second  notice  I 
posted  ou  a  large  llrtree  on  tbe  road  from 
Shuck's  mill  to  Gervals,  about  one-fourth 
of  a  mile  west  of  where  the  first  copy  of 
said  notice  was  posted,  as  aforesaid,  and 
on  the  side  of  said  tree  facing  said  road, 
and  witbin  tbe  distance  of  the  traveling 
public  who  pass  on  said  road  that  would 
easily  enable  them  to  see  and  read  said 
notice.  The  third  copy  of  said  notice  I 
posted  on  a  lar«re  fir  tree  on  the  same  road 
that  the  second  copy  of  said  notice  waa 
posted,  as  aforesaid,  at  the  southeast  cor- 
ner of  B.  F.  McKee's  land,  and  on  the  sida 
of  said  'ree  facing  said  road,  where  the 
traveling  public  could  easily  see  and  read 
the  same."  This  affidavit  was  signed  by 
said  McKee,  and  properly  verified.  G.  W. 
Vedder,  one  of  tbe  petitioners,  filed  a  like 
affidavit,  showing  he  posted  three  copies 
of  the  notice  at  various  places,  which  are 
specified,  along  the  line  of  said  proposed 
rond,  and  a  fourth  copy  he  posted  on  the 
bulletin  board  in  the  hall  of  the  court- 
house of  said  Marion  county,  near  the 
courthouse  door,  all  being  public  places 
in  the  vicinity  of  said  proposed  road.  On 
the  same  day  tbe  sheriff  of  said  county 
also  posted  a  copy  of  said  notice  on  said 
bulletin  board.  On  the  8d  day  of  June, 
1S91,  the  county  court,  aft;r  reciting  In  its 
record  the  various  jurisdictional  matters 
enabling  it  to  net,  made  an  order  appoint- 
ing viewers  and  a  surveyor  to  view  said 
road,  as  well  us  the  proposed  vacation, 
and  required  tliem  to  meet  at  the  place  of 
beginning  of  sold  road  on  the  18th  day  of 
June,  18SJ1.  Thereafter  the  viewers  re- 
tuioied  Into  court  their  report,  accompa- 
nied by  a  survey  of  said  road,  recommend- 
ing the  proposed  road  be  established,  and 
that  tbe  part  specified  in  tbe  petition  b» 
vacated  as  prayed  for  by  the  petitioners. 
Ou  the  8th  day  of  July,  1891,  four  persons 
appeared  in  said  county  court,  and  made 


Digitized  by 


Google 


Or.) 


VEDDER  e.  MARION  COUNTT. 


621 


affidavit  Id  sabataiice  that  McKee  was 
not  a  aherin  or  depaty  BlieriO  nor  specially 
appointed  by  the  Hberitf.  or  by  any  court 
or  Judge,  to  eerve  said  notices,  and  tbat 
Vedder  was  a  petitioner.  Baeed  un  said 
affidavit,  the  persona  malting  the  same 
appeared  spnclally  through  and  by  their 
attorney,  and  moved  to  quash  and  Met 
aside  the  prool  ot  service,  which  motion 
was  allowed  by  the  court,  and  the  pro- 
ceedings dlsmlBsed  at  the  costs  ot  the  peti- 
tioners; and  thereupon  said  petitioners 
■ned  out  this  writ  of  review.  Thereafter, 
un  the  return  of  said  writ  to  the  circuit 
court,  with  all  the  proceedings  annexed, 
said  court  found  no  error  in  the  proceed- 
ings ot  the  county  conrt,  and  affirmed  Its 
Judgment,  from  which  the  appellants  have 
brought  this  appeal.    Reversed. 

BoBham&Holmea,  tor  appellant.  O.  G. 
Bingham,  Diat.  Atty.,  and  Wat.  M.  Kaiser, 
for  respondent. 

Htrahan,  C.  J.,  (after  stating  the  facta 
an  above.)  Inasmuch  as  none  ot  the  pa- 
pers in  this  record  are  claimed  to  be  de- 
fective in  form,  It  will  be  most  convenient 
to  notice  the  separate  objections  urged  by 
counsel  in  support  ot  the  ruling  of  the 
conrt  below,  and  thus  confine  the  discus- 
sion to  the  narrowest  limits. 

1.  The  first  objection  made  is  to  the 
proof  of  the  service  of  the  notices,  copies 
ot  the  original  being  posted,  and  not  orig- 
inal notices.  The  statute  on  the  snbject 
of  notice  Is  as  follows:  "When  any  peti- 
tion shall  be  presented  tor  the  action  of 
the  county  court,  for  laying  out,  altera- 
tion, or  vacation  ot  any  county  road,  it 
shall  be  accompanied  by  satisfactory  proof 
that  notice  has  been  given  by  advertise- 
ment, posted  at  the  place  of  holding  coun- 
ty court,  and  also  in  three  public  places 
in  the  vicinity  of  said  road  or  proposed 
road,  thirty  days  previous  to  the  pres- 
entation of  said  petition  to  the  county 
court,  notifying  all  persons  concerned  that 
application  will  be  made  to  the  said  coun- 
ty court,  at  their  next  session,  for  laying 
ont,  altering,  or  vacating  such  road,  as 
the  case  may  be. "  Uill's  Code,  §  406.3.  The 
next  section  empowers  the  county  court 
to  act  upon  the  presentation  of  such  peti- 
tion, and  proof  that  notice  has  been  given 
as  provided  in  the  last  section,  etc.  It 
will  be  observed  that  the  section  is  entire- 
ly silent  as  to  whether  the  notices  posted 
shoald  be  copies  or  originais,  and,  in  the 
absence  of  a  legislative  requirement  nn 
tbat  snbject,  we  must  in  this,  as  in  all 
cases  when  we  are  called  upon  to  construe 
an  act  ot  the  legislature,  be  governed  by 
the  language  used,  or,  if  that  be  uncertain 
or  impracticable,  then  by  the  ordinary 
rules  ot  Interpretation.  In  this  case,  both 
reason  and  ail  of  the  analogies  of  the  law 
tend  to  sustain  the  practice  of  posting 
copies.  Practically,  where  several  notices 
are  written  at  the  same  time,  by  the  same 
band,  and  each  is  a  counterpart  of  the 
other,  in  a  general  sense  each  might  be 
said  to  be  a  copy.  At  least,  there  is  noth- 
ing in  the  simple  tact  ot  so  preparing  them 
as  necessarily  to  nialieone  an  original  and 
the  others  copies.  But  we  must  here  as- 
sume, because  the  record  so  recites,  that 
the  notices  posted  were  copies,  and   the 


question  Is  whether  or  not  the  posting  ot 
copies  Is  sufficient.  When  the  petitioners 
present  their  petition  to  the  county  court 
tor  Its  action,  it  must  be  accompanied  by 
satisfactory  proof  tbat  notice  has  been 
given  by  advertisement  posted,  etc.  This 
popttng  is  nothing  more  than  a  statutory 
method  of  constructive  service.  If  per- 
sonai  service  had  been  authoiiced  or  re- 
quired, according  to  all  the  analogies  ot 
the  law,  it  would  have  been  by  serving  a 
copy  of  the  notice;  and  no  reason  can  be 
suggested  that  is  at  all  satisfactory  why 
a  party  may  not  be  constructively  served 
by  posting  a  copy  when  the  law  does  not 
expressly  require  a  different  method.  No- 
tices generally  are  served  by  copy.  Hill's 
Code,  §S  527,  629.  Notices  ot  appeal  to  this 
court  are  served  hy  copy,  (Hill's  Code,  § 
687,)  and  so  is  a  summons,  (Hill's  Code, 
§  66.)  If  the  evidence  ot  a  copy  is  a  suffi- 
cient foundation  forthemost  solemn  judg- 
ments and  proceedings  in  the  courts  ot 
general  as  well  as  appellate  jurisdiction, 
no  good  reason  appears  why  it  is  not 
sufficient  authority  to  enable  the  coun- 
ty court  to  act  in  laying  out  a  county 
road.  Minard  v.  Douglas  Co.,  9  Or.  206, 
was  relied  upon  by  counsel  tor  the  re- 
spondent as  an  authority  on  this  point. 
The  language  of  the  conrt  in  that  case 
does  not  directly  declare  that  the  notices 
posted  must  be  originals,  though  the  im- 
plication Is  pretty  strong  that  the  writer 
of  that  opinion  thought  tbat  to  be  the 
correct  rule;  and  since  its  prom  (ligation 
the  bar  has  generally  regarded  that  case 
as  establishing  that  doctrine.  But  if  tbat 
rule  is  deducible  from  that  case,  it  can- 
not receive  our  sanction  or  approval,  and 
to  that  extent  that  case  may  be  regarded 
as  no  longer  authority.  And  we  deem  it 
a  fitting  occasion  to  say,  in  relation  to 
that  case  as  well  as  the  case  of  King  v. 
Benton  Co.,  10  Or.  512,  which  followed  it, 
that  they  introduced  a  degree  of  strictness 
and  technicality  into  the  practice  in  the 
matter  of  the  location  of  county  roads 
that  renders  it  unnecessarily  onerous  and 
expensive,  and  which  is  at  variance  with 
the  entire  course  of  procedure  which  bad 
prevailed  here  since  the  territorial  days, 
and  up  to  the  time  those  cases  were  de- 
cided. Nor  did  the  court  seem  to  notice 
or  give  any  weiaht  whatever  to  the  prin- 
ciples of  contemporary  construction,  in 
such  case,  which  Is  frequently  allowed  to 
have  a  controlling  effect  In  such  matters. 
Viewing  these  cases  in  that  light,  the  tend- 
ency is  now  to  limit  their  doctrines,  or,  at 
least,  to  see  that  they  are  not  extended. 

2.  The  other  question,  that  a  petitioner 
Is  incompetent  to  make  proof  ot  the  post- 
ing of  notices,  was  not  insisted  upon,  for 
the  reason  it  had  already  been  decided  ad- 
versely to  the  respondent  in  Oaines  v. 
Linn  Co.,  21  Or.  — ,  28  Pac.  Rep.  181. 

3.  Whether  it  is  a  proper  practice  to 
unite  in  the  same  application  a  request 
for  the  location  of  a  county  road  and  the 
vacation  of  a  part  of  a  road  we  need  not 
consider,  because  there  is  no  objection 
made  by  the  proceeding  on  that  ground. 
We  can  readily  Imagine  a  case  where  the 
location  of  the  new  road  would  virtually 
supersede  the  old,  or  render  it  useless  or 
unnecessary.   In  such  case  we  see  no  ob]ee<- 
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tion  to  onch  practice.  On  the  other  hand, 
ir  there  in  no  connection  ur  relation  what- 
ever between  the  two,  no  doubt  the 
better  practice  would  be  to  prosecute 
them  bj-  separate  prooeedines-  But  par- 
ticular ob]e<:tlon  is  made  to  that  part  of 
the  petition  relating  to  the  vacation  ut 
the  part  of  the  county  road  mentioned, 
on  the  ground  that  the  terminal  points 
arenotsufiiciently  specified.  The  objection 
is  merely  technical,  but  it  is  not  sound. 
The  road  is  clearly  Identitied.  It  is  tlie 
present  county  road  leading  from  said 
Shuck's  mill  to  said  town  of  VVoodburn, 
and  the  part  to  be  vacated  Is  situated  be- 
tween the  termini  ol  said  proposed  road, 
bat  runs  diagonally  across  the  land  claim 
at  present  owned  by  G.  "W.  Vedder  and 
Joseph  Shafer,  respectively,  in  said  Mar- 
lon county.  This  description  may  not  be 
quite  intelligible  without  reference  to  the 
survey.  The  proposed  road  does  not  run 
across  these  farms.  The  old  one  does,  but 
the  terminal  points  are  the  same,  and,  talc- 
ing the  two  descriptions  together,  the  lat- 
ter is  rendered  sufficiently  certain.  The 
judgment  appealed  from  is  reversed,  with 
directions  to  the  circuit  court  to  remand 
the  case  to  the  county  court,  to  be  there 
further  proceeded  with  In  accordance  with 
this  opinion. 

Ex  parte  Abbott. 
(Supreme  Cmirt  of  Calif <yrnia.    April  18,  1892.) 

PnjJIBHMBST  FOR  CoSTPHPT. 

Bt.  1891,  p.  53,  (amonding  Pen.  Code,  S 
130d,)  providing  that  a  judgment  that  defendant 
pay  a  fine  may  also  direct  that  he  be  imprisoned 
until  the  line  bo  sutisfled,  does  not  apply  to  cases 
of  contempt;  section  11  providing  that  the  Penal 
Code  "does  not  affect  any  power  conferred  by 
law  upon  any  •  •  *  tribunal  or  officer,  to  im- 
pose or  inflict  punishment  for  contempt.  " 

In  chr.mbers.  Appeal  from  superior 
court,  Lofl  Angeles  county;  B.  N.Smith, 
Jud^e. 

Amus  Abbott  was  convicted  of  con- 
tempt of  court,  and  appeals.    Affirmed. 

Mr.  Steplieus,  for  petitioner.  Mr.  York, 
for  respondent. 

Beatty,  C.  J.  Petitioner  was  duly  con- 
victed in  the  superior  conrt  of  Los  Angeles 
of  a  contempt  of  its  authority,  and  sen- 
tenced to  pay  a  fine  of  $400,  and,  in  de- 
fault of  pa.vroent,  to  be  imprisoned  in  sat- 
isfaction of  the  fine  one  day  for  every  $2 
of  the  tine  unpaid.  In  pursuance  of  said 
judgment  he  has  been  committed  to,  and 
is  imprisoned  in,  the  county  jail.  Ho  asks 
to  be  discharged  upon  the  ground  that, 
since  the  recent  amendment  of  section  1205 
of  the  Penal  Code,  (St.  IS91.  p.  52.)  the 
superior  courts  have  no  power  in  con- 
tempt cases  to  imprison  the  defendant  in 
satisfaction  of  a  tine  for  a  longer  period 
than  five  days. 

The  whole  question  to  be  decided  Is 
whether  this  amendment  to  the  Penal 
Code  applies  to  cases  of  contempt.  In  my 
opinion  it  does  not.  Section  1205  of  the 
Penal  Code,  since  the  amendment  referred 
to,  is,  as  it  was  before,  to  be  read  in  con- 
nection with  section  11  of  the  same  Code, 
which  expressly  declares  that  "this  Code 
does  not  affect  any  power  conferred  by 
Ihw  upon  any   •    •    •    tribur  ,         -ttticer, 


to  impose  or  inflict  punishment  for  a  con- 
tempt." The  power  to  punish  for  con- 
tempt of  court,  and  its  limitations,  must, 
therefore,  be  sought  elsewhere  than  in 
the  V>enal  Code,  and  they  are  found  in  the 
':ode  of  Civil  Procedure,  §  1209  et  seq.  The 
limit  of  punishment  there  prescribed  is  a 
flue  not  exceeding  $500,  or  imprisonment 
not  exceeding  five  doys,  or  both.  Section 
1218,  Code  Civil  Proe.  The  power  con- 
ferred  by  this  section  Is  not  affected  by 
any  of  the  provisions  of  the  Penal  Code. 
In  Ex  parte  Crittenden,  02  Cal.  535,  it  was 
held  that  the  court  irapoalnir  a  fine  for 
contempt  has  the  power  to  make  and  en- 
force a  judgment  sacb  us  that  in  question 
here,  and  that,  as  I  understand  the  de- 
cision, without  reference  to  or  aid  from 
section  1205,  or  any  other  provision  of  the 
Penal  Code.  That  decision  has  never  been 
overruled  or  questioned,  to  my  knowl- 
edge, and  remains  the  law  by  which  I 
must  be  bound  In  deciding  this  applica- 
tion.   The  prisoner  Is  remanded. 


Schallert-Ganahl  Lumber  Co.  et  al.  v. 

Nkal  et  al.     (No.  14,788.) 
(Supreme  Court  of  California.    March  30, 1892.) 

Appealablb  Obdbb — MooiFtED  Judgment — Me- 
chanics'   lilENS  —  Al.lX>WANCB    OF    ATTOKNBV'S 

Fee. 

1.  Under  Ck>de  Civil  Free.  {  1105,  providing 
that,  in  actions  to  enforce  liens,  the  superior  court 
must  allow,  as  a  part  of  the  costs,  the  money 
paid  for  filing  and  recording  the  lien,  and  reason- 
able attorneys'  fees  in  the  superior  and  saprcme 
court,  such  oosts  and  attorneys'  foes  to  be  allowed 
to  each  lien  claimant  whose  lien  is  established, 
attorneys'  fees  in  the  supreme  oourt  are  not  costs, 
within  Sup.  Ct.  Rule  ^,  providing  that,  where 
an  order  of  reversal  or  modification  contains  no 
directions  as  to  costs  of  appeal,  the  clerk  will 
insert  in  the  remittitur  a  judgment  that  appel- 
lants recover  the  costs. 

2.  Under  section  1195,  the  allowance  of  at- 
torneys' fees  in  Hen  cases  is  in  the  hands  of  the 
superior  court,  and  though,  on  appeal  from  a 
judgment  allowing  a  lien,  the  superior  court  is 
directed  to  modify  the  judgment  as  to  a  certain 
Item,  it  may  still  allow  the  lien  claimant  attor- 
neys' fees  in  the  supreme  court. 

8.  Where,  after  the  modification  by  the  sn- 
perior  court,  in  aocordance  with  the  directions 
of  the  supreme  court  in  the  remittitur,  of  a  judg- 
ment allowing  a  lien,  an  order  is  made  allowing 
the  lien  claimant  an  attorney's  fee  in  the  su- 
preme court,  an  appeal  will  not  lie  from  the 
judg3ient  as  modified,  as  such  order  is  a  special 
order  after  final  judgment,  and  itself  appealable. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county. 

Action  by  the  Schallert-Oaonhl  Lumber 
Company  and  others  against  Jameti  A. 
Neai  and  others.  From  an  order  allowing 
I)iaintifls  an  attorney's  fe«,  and  from  the 
Judgment  as  modified,  defendants  appeal. 
Appeal  from  Judgment  dismissed. 

Telfair  Crelgbtoa  and  Joba  W.  Mitchell, 
for  appellants.  H.  A.  Barolajr,  for  re- 
spondents. 

Garocttb,  J.  This  is  a  motion  to  dis- 
miss an  appeal,  and  the  facts  are  as  fol* 
lows:  Plaintiffs  are  material  men,  and 
brought  this  action  to  foreclose  certain 
liens  for  materials  furnished  defendant 
Neal.  Judgment  was  recovered  as  prayed 
for  in  the  complaint,  and,  upon  an  appeal 
tu  this  court,  that  Judgment  was  affirmed 
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In  all  respects  except  as  to  an  item  of 
f4d.50,  and  to  that  extent  the  trial  0001*1 
was  directed  to  modify  tlie  Judgment. 
Upon  the  filing  of  ttie  remittitur  in  tlie 
lower  court,  tlie  judKuieut  was  modltled 
in  accordance  with  the  directions  therein, 
and  the  court  also  by  an  order  allowed 
the  attorneys  for  respondents  a  lee  of 
f  100  for  services  in  defending  the  cause  in 
this  court,  which  amount  was  added  to 
the  Indgment.  It  la  from  this  order,  and 
the  judgment  as  modified,  that  defendants 
have  now  appealed,  and  the  motion  to 
dismiss  such  appeni  is  the  matter  under  in- 
vestigation ;  respondents  insisting  that  iu 
such  case  there  Im  no  appeal  authorized  by 
law.  It  seems  quite  clear  that  the  court 
had  the  power  to  malce  an  order  allowing 
the  successful  party  in  this  action  n  rea- 
sonable attorney's feefor  services  rendered 
in  this  court.  Section  1195  of  the  Code  of 
Civil  Procedure  contains  this  provision : 
"The  court  [meaning  the  superior  court] 
must  also  a  How,  as  a  part  of  the  costs,  the 
mouey  paid  for  filing  and  recording  the 
lien,  and  reasonable  attorn«<ys'  fees  in  the 
superior  and  supreme  courts,  such  coats 
and  attorneys'  fees  to  be  allowed  to  each 
lien  claimant  whose  lien  is  established," 
etc..  It  needs  but  a  cursory  examination 
of  the  foregoing  provision  of  the  statute 
to  determine  that  the  attorney's  fee  re- 
ferred to  is  not  considered  a  part  of  the 
costs,  but  as  a  matter  separate  and  dis- 
tinct therefrom.  Still  it  beara  some  resem- 
blance to  costs,  inasmuch  as  it  Is  an  inci- 
dent to  the  judgment.  This  is  the  view  of 
the  matter  taken  by  this  conrt  in  Kapp 
V.  Gold  Co.,  74  Cal.  532.  16  Pac.  Kop.  825, 
and   in    Mclntyre  v.  Trautner,  78  Cal.  449, 

21  Fac.  Rep.  15,  and  is  undoubtedly  the 
true  principle. 

It  would  seem  from  the  foregoing  riewa 
that  role  24  of  this  court,  which  provides 
that,  "in  all  cases  In  which  the  Judgment 
or  order  appealed  from  is  reversed  or  mod- 
ified, and  theorder  of  reversal  or  modifica- 
tion contains  no  direction  as  to  costs  of 
appeal,  the  clerk  will  enter  upon  the  recc)rd 
and  Insert  in  tlie  remittitur  a  Judgment 
that  appellants  recover  the  costs  of  ap- 
peal," has  no  application  to  the  case  at 
bar;  tor  this  Is  not  a  question  of  costs, 
and,  in  additiou  thereto,  said  section  1195 
of  the  Code  places  the  matter  in  the  hands 
of  the  superior  court.  In  the  case  of  West 
Coast  Lumber  Co.  v.  Newkirk,  80  Cal.  281, 

22  Fac.  Bep.  231,  and  in  other  recent  decis- 
ions, this  court  directed  the  lower  court, 
opnn  the  return  of  the  remittitur,  to  allow 
respondent  a  reasonable  attorney's  fee, 
under  section  1195  of  the  Code  of  Civil  Pro- 
cedure, for  services  iu  this  court;  but  such 
order  would  appear  to  be  without  the 
power  of  this  court  to  make,  and  therefore 
not  binding  upon  the  trial  court.  The 
matters  which  we  have  referred  to  possi- 
bly are  not  directly  involved  in  the  merits 
of  this  motion,  but  they  are  to  some  ex- 
tent connected  therewith,  and,  we  think, 
necessitated  some  notice.  The  appeal  in 
this  case  Is  taken  from  the  order  allowing 
the  attorney's  fee,  and  also  from  the  judg- 
ment as  modified.  The  order  niodijying 
the  Judgment,  by  adding  thereto  the  sniu 
of  f  100,  was,  in  effect,  the  same  order  as 
tlie  one  allowing  an  attorney's  fee  oi  f  100, 


for  such  order  of  Itself  modified  the  Judg- 
ment to  that  extent.  The  appeal  from 
the  modified  judgment  should  be  dismissed, 
for  the  order  made  by  the  court  for  the 
allowance  of  an  attorney's  fee  of  $100  is  a 
special  order,  made  after  final  judgment, 
upon  which  tbudefendant  is  entitled  to  an 
appeal  to  this  court.  It  stands  upon  the 
same  plane  as  an  order  made  upon  a  mo- 
tion to  retax  costs ;  and  in  Dooly  v.  Nor- 
ton, 41  Cal.  442,  this  court,  by  Justice 
Spkaoue,  said:  "The  motion  to  retax 
costs  is,  in  effect,  a  motion  to  modify  the 
Judgment,  and,  however  the  order  may  be 
considered  when  it  is  made  before  the  en- 
try of  judgment,  it  seems  clear  to  me  that 
when  it  is  made  after  the  entry  of  judg- 
ment it  is  an  order  after  final  judgment  as 
fully  in  every  sense  as  an  order  modifying 
the  judgment  in  any  other  respect. "  Sfe, 
also.  Empire  Gold  Min.  Co.  v.  Bonanza 
Gold  Mln.  Co..  67  Cal.  406,  7  Fac.  Rep.  810. 
This  question  is  reviewed  in  extenao  by 
Mr.  Hayne  in  his  work  on  New  Trial 
and  Appeals,  (volume  2,  §  197,)  where  the 
decisions  of  this  court  bearing  upon  the 
question  are  all  cited,  and  the  principles 
announced  in  Dooly  v.  Norton,  supra,  are 
declared  by  the  author  to  be  the  true  rule. 
For  the  foregoing  reasons  let  the  motion 
to  dismiss  the  appeal  from  the  modified 
Judgment  be  granted,  and  the  motion  to 
dismiss  the  appeal  from  the  order  denied. 

Weconcnr:    Sharpstbin,  J.;  Haskisom, 
J.;  McFabland,  J.;  Db  Hatbn,  J. 


M  Cal.  IM 
Blaebblge  t.  Hall,  (Wbitworth  at  al.. 

Interveners.    No.  18,974.) 
(Supreme  Court  of  Calif  omia.    March  80, 1892.) 

APPIAX.— ABATKMBNT  by  DBiTH— Sdbstitdtiou 
OP  Parties. 
In  ejectment,  plalntiti  claimed  under  a 
deed  by  which  the  land  had  been  conveyed  to 
him  and  to  bis  successor  in'  the  office  of  bishop 
of  a  certain  church.  There  was  judgment  for 
the  defendant  In  the  trial  court;  and,  after  an 
appeal  tberefrom  had  been  perfected,  plaintiff 
died,  and  bis  successor  as  bishop  was  substituted. 
It  was  not  contended  that  the  bishop  was  a  cor- 
poration sole.  Held,  that  the  appeal  would  be 
dismissed,  as  such  successor  had  no  interest  there- 
in; plaintiff's  personal  reprBsentatives  alone  be- 
ing entitled  to  bo  substituted  as  plaintiffs. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  Waltkr  Van  Dyke, 
Judge. 

Ejectment  by  George  A.  Blakeslee 
against  H.  C.  Hall.  Wbitworth  and  oth- 
ers intervened.  Judgment  for  defendant 
and  interveners.  Plaintiff  appeals.  Ap- 
peal dismissed. 

J.  D.  Bicknell  and  E.  L.  Kelly,  for  appel- 
lant, timitli.  Winder  4k  Smith,  for  re- 
spondents. 

McFarland,  J.  This  Is  an  action  of 
ejectment  against  defendant.  Hall,  to  re- 
cover certain  land  In  the  city  of  Los 
Angeles.  Whitworth  and  others  Inter- 
vened. Judgment  was  rendered  against 
plaintiff,  and  he  appealed  from  the  judg- 
ment and  from  an  order  denying  a  new 
trial.  Plaintiff  claimed  title  under  a  cer- 
tain deed  of  conveyance  of  the  land  in 
contest  executed  by   Lijdia  Bebbeck   oa 
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February  8, 18R6.  The  only  languagp  In 
the  deed  nrhicb  dealsnateH  the  grantee,  or 
the  purpoees  of  the  Krant.  1r  the  tolluw- 
Ing:  "LLydia  Bebbeck,  ot  the  county  of 
IjOS  Angelefl,  state  of  California,  widow, 
grant  to  George  A.  BlakeHlee,  of  Galien, 
Berrien  connty,  Michigan,  and  to  bia  bug- 
censor  Id  otflce  as  bishop  ot  the  Beurgan- 
Ized  Church  of  Jesun  Christ  of  Latter  Day 
Saints,  all  that  real  property,"  etc.  By 
the  deed  there  was  reserved  to  said  Lydla 
the  puBsesslon  and  rente  and  pruflts  of 
the  land  during  her  life,  and  also  a  lease  to 
defendant,  Hall,  which  expired  March  15, 
1889.  Un  March  23, 1887,  the  said  Lydia 
died,  and  upon  the  distribution  ot  her  es- 
tate the  said  land  went  to  the  InterTeu- 
era,  unless  It  went  to  the  present  appel- 
lant through  said  deed  to  Blakeslee.  De- 
fendant, Hall,  is  In  possession  under  said  in- 
terveners. The  court  below  found  that 
the  deed  was  procured  from  said  Lydia, — 
who  was  sick  at  the  time  with  an  Incura- 
ble disease,  from  which  she  afterwards 
died,— by  the  undue  influence  of  one  Mills, 
who  was  her  pastor  and  spiritual  ad- 
viser, both  being  members  of  said  Be- 
organlced  Church,  and  also  found  that 
there  was  no  corporation,  sole  or  other- 
wise, to  which  the  deed  was  made;  that 
there  was  no  Krautee,  etc.  We  need  not 
examine  Into  the  correctness  of  all  the  rul- 
ings of  the  court  below,  as  they  appear  in 
the  statement  on  motion  for  new  trial,  be- 
cause we  think,  for  the  reasons  hereinafter 
stated,  that  respondents'  motion  to  dis- 
miss the  appeal  should  be  granted. 

After  the  appeal  had  been  perfected,  and 
the  cause  was  In  this  court,  counsel  tor 
appellant  suggested  the  death  of  said 
plalutlff,  Blakeslee;  and,  on  their  motion, 
E.  L.  Kelly,  who  had  been  elected  as 
bishop  ot  the  said  Beoriranized  Church, 
was  substituted  as  appellant  In  the  ac- 
tion, whereupon  respondents  moved  to 
dismiss  the  appeal,  upon  the  ground  that 
said  Kelly  has  nu  interest  In  the  litiga- 
tion. (It  Is  asserted  In  respondents' brief 
on  the  motion,  and  not  denied  in  the  brief 
ot  appellant,  that  appellant  declined  to 
substitute  the  personal  representatives  of 
Blakeslee.)  It  the  deed  was  made  to 
Blakeslee  as  a  natural  person,  then  the 
personal  representatives  are  alone  inter- 
ested in  the  litigation,  and  are  alone  en- 
titled to  be  substituted  as  appellants.  It 
the  deed  Is  to  be  construed  as  Intending 
to  run  to  Blakeslee  as  bishop,  and  to  his 
successor  iu  otHce  as  bishop,  then  the 
word  "successor"  is  valueless,  and  does 
not  convey  to  or  continue  In  said  Kelly 
any  estate  in  the  land,  unless  the  bIf>hop 
of  said  church  was  and  is  a  corporation 
sole.  But  there  is  no  pretense  that  there 
was  or  is  any  such  corporation.  Such  a 
corporation  could  be  created  in  this  state 
only  by  compliance  with  the  provisions  ot 
the  Civil  Code  on  that  subject,  (section 
602;)  and  it  does  not  appear  that  there  is 
any  different  law  In  the  state  ot  Illinois, 
or  that  there  Is  any  law  there  at  all  for 
the  formation  or  existence  ot  such  a  cor- 
poration. At  all  events.  It  is  not  contend- 
ed that  said  bishop  was  a  corporation. 
It,  therefore,  the  use  of  the  word  "suc- 
cessor" in  the  deed  excludes  the  intent  ot 
the  grantor  to  convey  a  tee  to  Blakeslee 


and  his  heirs,  he  took  at  best  but  an  es- 
tate for  life.  Under  any  view,  therefore, 
Kelly  has  no  estate  in  the  land,  and  no 
interest  in  the  litigation.  The  appeal  is 
dismissed,  with  a  stay  of  remittitur  for 
30  days. 

We  concur:  Dk  Haven,  J.;  Patebson, 
J.;  Garouttb,  J.;  Habuison,  J.;  Shabp- 
STBIN,  J. 

^^~~"  M  Cal.  M« 

Whitney  v.  Kelley  et  al.  (No.  14,531.) 
(SuprerM  Court  of  Calif  omAa.  March  80, 1893.) 
Sbttixo  Aside  Jodoiieiit— Who  kat  Sub. 
The  grantee  In  a  deed  parporting  to  convey 
land  tben  In  possession  of  defendant,  under  a 
Judgment  In  favor  of  defendant  against  the  gran- 
tor, rendered  in  an  ac^ljn  to  wbicn.  such  grantee 
was  not  a  party,  cannot  sue  to  set  aside  the 
Judgment. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county;  Osobqb  Potbbbauoh, 
Judge. 

Action  by  W.  W.  Whitney  against  Rob- 
ert Kelley  and  others  to  set  aside  a  Imlg- 
ment  ousting  ttaem  from  their  title  to  cer- 
tain real  estate.  Judgmentfordefendants. 
Plaintiff  appeals.    Affirmed. 

Sprigg  &  Harber,  for  appellant.  Pap- 
Hall,  Mossbolder  A  Lewia,  Worlis,  Gibson 
&  Tltua,  and  Lace  &  McDonald,  for  re- 
spondents. 

Oarouttr,  J.  This  is  an  appeal  from  a 
Judgment  dismisslngan action, a  demurrer 
to  the  complaint  having  been  anstained, 
and  the  plaintiff  declining  to  amend.  In 
September,  1886,  some  of  the  defendants 
and  the  grantors  of  othera,  claiming  title 
to  the  land  Involved  in  this  suit,  brought 
an  action  against  the  grantors  ot  plaintilf 
to  establish  by  Judicial  decree  the  trne 
boundary  line  between  the  lands  ot  the 
respective  parties  to  that  suit.  The  Judg- 
ment therein  rendered  determined  the 
boundary  line,  and  adjudged  the  plaintiffs 
to  be  the  owners  ot  the  tract  ot  land  in- 
volved in  the  present  action.  PlulntllT,  as 
grantee  ot  the  defendants  in  that  action, 
now  files  his  complaint  to  set  aside  that 
Judgment,  upon  the  ground  that  It  was 
procured  through  certain  frauds  practiced 
upon  the  defendants  tnerein,  the  plaintiffs 
grantors.  The  complaint  further  alleges 
that  "said  lot  was  duly  conveyed  to  plain- 
tiff for  value,  before  the  commencement  of 
this  action,  and  that  he  is  now  the  owner 
and  entitled  to  tho  possession  thereof," 
and  further  adding  that  the  defendants 
herein  have  no  title  thereto  other  than 
that  obtained  by  said  Judgment.  This  is 
nn  action  to  set  aside  a  Judgment  upon 
the  ground  of  fraud,  brought  by  a  plain- 
tiff,who  was  not  a  party  to  the  suit  in 
which  the  Judgment  was  rendered,  but  is 
a  grantee  of  the  defendants  in  said  action. 
It  is  Insisted  that  as  such  he  hasno  stand- 
ing before  a  court  ot  eqnit>,  and.  It  that 
be  trne,  the  Judgment  must  be  affirmed. 
The  question  here  presented  is  one  of  im- 
portance, and,  as  tar  as  we  are  advised, 
one  not  directly  adjadicat<>d  upon  iu  this 
state.  Owing  to  the  fact  that  there  is 
not  an  entire  uniformity  In  the  decisions 
upon  the  question,  it  is  enveloped  in  some 
doubt,  but  we  believe  the  better  rule  and 
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the  weight  of  authority  support  the  prin- 
ciple ot  law  as  adduced  In  Freeman  on 
JndKmentB,  (aectlon  512,)  where  It  Is  said: 
"No  person  will  be  permitted  to  proceed 
in  enulty  asainst  a  JudRinent  or  decree  to 
which  he  was  not  a  party,  and  which  did 
not  at  its  rendition  affect  any  ot  bis  rights, 
li  the  parties  to  an  adjudication  are  sat- 
iBfled  with  It,  no  outside  perHons  will  be 
permitted  to  Intermeddle  with  It,  at  law 
or  equity."  .ludge  Story,  in  his  work  on 
Kqulty  Jurisprudence,  (section  1040^,) 
speaking  upon  this  subject,  says:  "Ko  an 
asHlguraent  of  a  bare  right  to  flie  a  bill  in 
equity  for  a  fraud  committed  upon  the  as- 
Blgnor  will  be  held  void,  as  contrary  to 
public  policy,  and  as  sa-voring  ot  the  char- 
acter of  maintenance.  •  •  •  Indeed,  it 
baa  been  laid  down  as  a  general  rule  that, 
where  an  equitable  interest  is  assigned  in 
order  to  give  the  assignee  a  locaa  standi 
in  fudicio  In  a  court  ot  equity,  the  party 
assigning  such  right  must  have  some  sub- 
stantial possession  and  some  capability 
ot  personal  judgment,  and  not  a  were 
naked  right  to  overset  a  legal  instrument 
or  to  maintain  a  suit."  The  principle 
here  announced  is  supported  In  Cross  v. 
Bank,  66  Cal.  462,  6  Pac.  Rep.  94:  Son- 
born  X.  Doe,  (Cal.)  28PJIC.  Rep.  10.5;  French 
Y.  Shotwell,  6  Jithns.  Ch.  565;  Marshtill  v. 
Means,  12  Qa.  61:  Prosser  v.  Edmonds,  1 
Young  &  C.  496;  Graham  v.  Railroad  Co., 
102  U.  S.  154;  Crocker  v.  Bellangee.  B  Wis. 
667. 

The  case  of  Prosser  v.  Edmonds,  supra, 
is  the  leading  case,  and  the  principle  there 
involved  Is  practically  the  same  as  is  in- 
volved here.  In  that  case  the  lord  chief 
baron  said:  "But  in  a  case  where  a  party 
assigns  bis  whole  estate,  and  afterwards 
makes  an  assignment  generally  of  the 
same  estate  to  another  person,  and  the 
second  assignee  claimsto  set  aside  thefirst 
assignment  as  fraudulent  and  void,  the 
assignor  himself  making  no  complaint  of 
fraud  whatever,  it  appears  to  me  that  the 
right  ot  the  second  assignee  to  make  such 
claim  would  be  a  question  deserving  of 
great  consideration.  •  •  •  In  such  a 
case  a  second  assignment  Is  merely  that 
of  a  right  to  file  a  bill  In  equity  for  a  fraud. 
•  •  »  In  the  presentcase  it  Islraposslble 
that  the  assignee  can  obtain  any  benefit 
from  his  security,  except  through  tiie 
medium  of  the  court.  He  purchases  noth- 
ing but  a  hostile  right  to  bring  parties  in- 
toa  courtof  equity, as  defendants  to  a  bill 
filed  for  the  purpose  of  obtaining  tbefrults 
ot  his  purchase.  •  •  •  Robert  Todd, 
when  he  assigned,  was  In  possession  of 
nothing  but  a  mere  naked  right.  He  could 
obtain  nothing  without  filing  a  bill.  No 
case  can  be  found  which  decides  that  such 
a  right  can  be  the  subject  of  assignment, 
whether  at  law  or  equity."  In  Graham 
▼.  Railroad  Co.,  supra,  a  case  where  sub- 
sequent creditors  attempted  to  set  aside  a 
conveyance  secured  by  fraud  practiced 
against  the  debtor.  Justice  Buaolby,  in 
the  opinion  of  the  court,  said :  "  It  seems 
clear  that  subsequent  creditors  have  no 
better  right  than  subsequent  purchasers 
to  question  a  previous  transaction  in 
which  the  debtor's  property  was  obtained 
from  him  by  frand,  which  be  has  acquiesced 
in,  and  which  he  has  manifested  no  desire 
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to  disturb.  Tet,  fn  saeb  a  ease,  subse- 
quent purchasers  have  no  such  right;" 
also  quotlnj;  from  French  v.  Shotwell, 
wherein  Chancellor  Kknt  said:  "If  the 
party  himself,  who  is  the  victim  of  fraud 
or  usury,  chooses  to  waive  bis  remedy  and 
release  the  party,  it  does  not  belong  to  a 
subsequent  purchaser  under  blm  to  recall 
and  assume  tberemedy  for  blm.  If  a  judg- 
ment was  fraudulent  by  collusion  between 
the  parties  to  it,  on  purpose  to  defraud  a 
subsequent  purchaser,  the  case  would  pre- 
sent a  very  different  question.  But  if  the 
judgment  was  fraudulent  only  as  between 
the  parties,  it  is  for  the  injured  party  alone 
to  apply  the  remedy."  In  this  case  of 
Graham  v.  Railroad  Co.  the  learned  justice 
entered  Into  an  exhaustive  review  of  the 
autborltles  upon  the  question,  and  ap- 
proved the  case  of  Crocker  v.  Bellangee, 
snpra,  wherein  it  is  expressly  held  that  a 
subsequent  purchaser  cannot  attack  a 
conveyance  made  by  his  grantor  upon  the 
ground  of  fraud  practiced  upon  such  gran- 
tor. Prosser  V.  Edmondslsnlsoapproved; 
and  after  reviewing  the  case  of  Dickinson 
V.  Burrell,  L.  R.  1  Eq.  337,  the  opinion  con- 
tinues: "Surely  there  is  here  no  overrul- 
ing ot  Prosser  v.  Edmonds,  even  if  such 
overruling  could  a  vail  against  the  Wiscon- 
sin decisions."  The  cases  of  Dickinson  ▼. 
Burrell,  supra,  and  McMabon  v.  Allen,  35 
N.  Y.  403,  upon  a  careful  examination, 
seem  to  some  extent  to  be  opposed  to  tiie 
principle  announced  in  the  text-books  and 
authorities  cited;  but  the  true  doctrine, 
based  upon  reason  and  authority,  appears 
to  be  that  the  right  to  complain  of  frand 
should  not  be  recognised  by  a  conrt  of 
equity  as  a  marketable  commodity.  In- 
deed, the  leading  case  of  Dickinson  v.  Bur- 
rell and  thedecislons  following  in  Its  wake 
recognize  that  principle  as  correct;  but 
Lord  RoMiLLY  In  the  Dickinson  Case  at- 
tempts this  distinction.  He  says:  "If 
James  Dickinson  had  sold  or  conveyed  the 
right  to  sue  to  set  aside  the  Indenture  of 
December,  1860,  without  conveying  the 
property,  or  his  interest  in  the  property, 
which  is  the  subject  of  that  Indenture, 
that  would  not  have  enabled  the  grantee, 
A.  B.,  to  maintain  this  bill;  but  it  A.  B. 
had  bought  the  whole  of  the  IntcreHtof 
James  Dickinson  in  the  property,  then  it 
would.  The  right  of  suit  is  a  right  inci- 
dental to  the  property  conveyed."  It  Is 
difficult  to  appreciate  the  distinction  thus 
attempted  to  be  drawn  in  the  two  cases. 
The  one  Is  an  assignment  of  a  right  to  ac- 
quire property  by  setting  aside  a  fraudu- 
lent conveyance  of  it,  and  the  other  a  con- 
veyanceof  the  property,  with  an  incidental 
right  ot  setting  aside  the  prior  fraudnlent 
conveyance.  But  the  conveyance  of  the 
property  in  its  then  status  is  neither  more 
nor  less  than  an  assignment  ot  a  right 
of  action  for  the  fraud;  for  at  that  time 
tbe  grantor  had  no  other  interest  In  or 
pertaining  to  the  proi)erty. 

Applying  these  principles  to  the  facts  ot 
the  case  at  bar,  what  will  be  the  result? 
It  may  be  conceded  that  the  right  to  set 
aside  this  judgment  by  the  plaintiff,  upon 
the  ground  of  fraud,  rests  upon  the  same 
plane  as  If  it  were  a  conveyance  rather 
than  a  judgment.  In  the  former  case  the 
lodgment  decreed  the  defendants  herein 
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to  be  the  owners  of  the  land.  Tn  the  ab- 
sence of  any  showing  to  the  contrary,  It 
mast  be  assumed  that  the  pleadings  justi- 
fied such  a  decree,  and.  In  addition  there- 
to, we  have  the  allegation  here  that  plain- 
tiff Is  entitled  to  the  possession  of  the 
land,  and  that  It  was  conveyed  to  him  for 
value.  We  then  have  this  plaintiff  as  the 
grantee  of  parties  against  whom  a  Judg- 
ment existed,  declaring  them  to  have  no 
title  In  a  tract  of  laud;  not  being  in  pos- 
session, bringing  this  action  years  after 
the  rendition  of  such  Judgment,  to  set  it 
aside,  upon  the  ground  of  fraud  practiced 
against  his  grantors  in  the  securing  of  it. 
In  Proaaer  v.  Edmonds, supra.  Lord  Abin- 
GGR  said  :  "Where  an  equitable  Interest  is 
assigned.  It  appears  to  me  »  •  •  the 
party  assigning  that  right  must  have 
some  substantial  possession,— some  ca- 
pability of  personal  enjoyment."  And 
again  be  says:  "Robert  Todd,  when  he 
assigned,  was  in  possessiou  of  nothing 
but  a  mere  naked  right.  He  could  obtain 
nothing  without  filing  a  bill."  As  we 
have  already  seen,  this  principle  was  In- 
dorsed by  Judge  Story;  and  in  the  pres- 
ent case  it  can  well  be  said  that  plaintiff's 
grantors,  when  they  con  veyed,  were  in  pos- 
session of  nothing  but  a  mere  naked  right, 
and  could  obtain  nothing  without  filing  a 
bill.  If  plaintiff's  grantors  had  nothing  but 
amerenalced  right  to  file  a  bill  to  set  aFide 
this  Judgment,  then  this  plaintiff,  their 
grantee,  can  have  uo  title.  It  is  essential 
that  a  party  complaining  in  equity 
should  have  some  present  substantial 
Interest  in  the  subject  matter  of  the  suit. 
He  must  have  a  direct  interest  in  the  re- 
salt  of  the  litigation,  and  bis  complaint 
must  clearly  indicate  that  fact.  The 
plaintiff  here  has  no  interest  in  this  land, 
for  his  grantors  had  no  interest  when 
they  transferred  to  him.  If  the  court 
Hhould  set  aside  the  judgment,  plaintiff 
would  get  no  title  therebj',  and  conse- 
quently he  stands  here  upon  a  bare  nalced 
right  to  bring  an  action  to  set  aside  a 
judgment  upon  the  ground  of  fraud  prac- 
ticed upon  his  grantors,  and  uo  case  in  tbe 
books  can  be  found  to  sustain  such  posi- 
tion. This  judgment  is  not  void,  but  only 
voidable  at  the  desire  and  motion  of  the 
parties  defrauded,  and  can  only  be  avoided 
by  a  decree  of  a  competent  court.  The 
conveyance  to  the  plaintiff  did  not  avoid 
the  effect  of  tbe  judgment.  The  title  and 
all  tbe  title  still  remained  in  the  judgment 
plain tiHs,  and  a  bona  Ode  purchaser  from 
them  would  have  obtained  a  perfect  and 
complete  estate.  As  the  grantors  bad  no 
Interest  to  couvey,  the  grantee  received 
nothing  by  the  conveyance.  Tbe  gran- 
tors had  the  right,  by  appealing  to  the 
proper  court,  to  secure  a  decree  whereby 
the  title  would  return  to  them,  but  by  neg- 
lect or  desire  they  could  lose  or  waive  such 
right.  There  is  nothing  in  this  complaint 
to  Indicate  but  that  these  grantors  prior 
to  tlie  conveyance  expressly  waived  their 
right  to  bring  an  action  to  set  aside  tbe 
Judgment  upon  the  ground  of  fraud.  If 
they  chose  to  waive  that  right,  it  isneither 
Justice  nor  sound  policy  that  a  subse- 
quent purchaser,  with  notice  of  the  Judg- 
ment, should  be  allowed  to  investigate 
tlie  meritti   of  tbe  original   transaction. 


The  one  fact  that  they  conveyed  to  the 
plaintiff  is  DO  sufScient  negative  of  tbe 
existence  of  such  waiver.  Such  convey- 
ance might  not  even  indicate  hostility  to 
the  judgment.  It  certainly  bad  no  weak- 
ening effect  upon  tbe  title  created  and 
declared  by  the  judgment.  FiaiatiB's 
grantors  bad  no  power,  by  conveyance  or 
otherwise,  to  nullify  the  effect  of  this 
judgment,  except  by  a  direct  assault  upon 
it  in  a  court  of  equity.  Tbey  had  tbe 
right  to  make  the  assault,  and  that  is  all 
the  right  tbey  possessed.  They  had 
neither  the  title,  the  possession,  nor  the 
right  of  possession ;  and,  under  such  cir- 
cumstances, their  conveyance  to  plaintiff 
carried  nothing  but  a  mere  naked  right  to 
bring  an  action  to  set  aside  a  judgment 
for  a  fraud  practiced  upon  them.  A  plain- 
tiff with  such  a  rigbt  has  no  equity,  and  ia 
not  entitled  to  recognition  in  a  court  of 
equity.    Let  tbe  judgment  be  affirmed. 

We  concur :  Db  Haven,  J. ;  McFaki^ni>, 
J. ;  Fatebson,  J. ;  Suabfstein,  J. 

Harrison,  J.  I  concur  in  the  judgment. 
Tbe  plaintiff  cannot  maintain  an  action 
to  set  aside  the  judgment  complained  of, 
unless  the  defendants  in  that  action  had 
such  right,  and  it  is  incumbent  on  him  to 
set  forth  bis  right  of  action  as  fully  as  it 
would  be  for  them,  had  they  sought  such 
relief.  In  an  action  to  set  aside  n  jodg* 
ment  for  fraud,  the  plaintiff  must  not  only 
show  l>y  his  complaint  the  facts  constitut- 
ing the  fraud  which  give  him  his  right  to 
the  relief,  but  must  also  show  that  he  bas 
a  defense  to  the  original  action  upon  the 
merits,  and  that  be  is  able  to  present  to 
tbe  court  the  evidence  constituting  that 
defense.  It  is  not  sufficient  to  merely  al- 
lege these  matters  as  ultimate  factx,  or  to 
aver  them  in  the  form  of  an  affidavit  of 
merits,  but  the  facts  themselves — those 
constituting  tbe  fraud,  those  constituting 
his  defense,  and  those  constituting  bis 
ability  to  present  them  to  tbe  court — must 
be  incorporated  into  his  complaint,  so 
that  the  court  may  determine  that.  It  his 
allegations  are  admitted  by  the  other 
party,  the  plaintiff  would  have  been  en- 
titled to  a  Judgment  in  bis  favor  in  the 
original  action.  "  A  bill  to  set  aside  a  de- 
cree for  Fraud  must  state  the  decree,  and 
the  proceedings  which  led  to  it,  with  tbe 
circumstances  of  fraud  on  which  it  ia  im- 
peached." 2  Daniel,  Ch.  Pr.  "ISSS;  Story, 
Kq.  Fl.  §  428.  "Tbe  bill  should  state  par- 
ticularly the  facts  to  be  proved,  the  names 
of  the  witnesses,  and  show  tbe  bearing 
and  relevancy  of  the  proposed  proofs.  It 
should  also  show  when  and  how  the  facta 
discovered  came  to  the  knowledge  of  the 
plaintiff,  and  why  no  motion  for  a  new 
trial  waa  made  in  the  court  trying  tbe 
case. "  Mulford  v.  Cohn,  18  Cal.  46.  If  the 
plaintiff  seeks  tomnlutain  theactlon  upon 
the  grounds  of  newly-discovered  evidence, 
he  "must  describe  the  new  evidence  very 
distinctly  and  specifically,  and  state  when 
it  waa  discovered,  and  its  bearing  on  the 
decree.  It  is  not  sufficient  that  be  expects 
to  prove  certain  facts;  he  must  state  the 
exact  evidence  to  establish  them."  1  Dan- 
iel, Cb.  Fr.  *1.578,  note  1 ;  Dexter  v.  Arnold. 
6  Mason,  312;  Livingston  v.  Noe,  1  Lea, 
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65;  Batler  t.  VaBBanlt,  40  Cal.  76.  An  ac- 
tion of  tblo  nature  must  be  brought  with- 
in the  time  preecrlbed  for  an  appeal  from 
the  original  judxnient,  (Allen  r.  (Surrey,  41 
Gal.  318;  EranH  x.  Bacon,  U9  Mass.  :!13;) 
and  all  who  were  partlen  to  the  oriijinal 
jadgment  must  be  niado  parties  to  the  ac- 
tion to  Het  It  auide,  (Harwood  v.  Railroad 
Co..  17  Wall.  78.)  The  complaint  herein  Is 
defective  in  all  of  the  foregnlug  reqiiialtea. 
The  former  judgment,  and  "the  procefld- 
Inga  which  led  to  It,  "arenotsetfortb.elther 
generally  or  speciflcally.  There  la  but  a 
single  reference  to  the  judgment,  wherein 
Its  effect  la  averred,  but  the  form  of  the 
judgment  la  not  preHcnted  In  the  com- 
plaint. The  complaint  also  falls  to  show 
whether  the  court  had  jurisdiction  of  the 
defendants;  theavermeut  thatoneof  them 
'*received''noBammon8  is  not  incoDsistent 
with  the  fact  that  the  court  may  have 
had  jurisdiction  over  him.  The  fraud 
which  is  alleged  consists  of  averments 
that  the  complaint  was  drawn  **  with  the 
Intent"  that  the  defendant  should  not  sus- 
pect the  real  object  of  the  action,  and  that 
the  plaintiffs  "represented  to  Lilian  Cullen 
and  other  detendants"  that  they  were 
Joined  as  defendants  therein  as  a  matter 
of  form  only,  and  that  they  need  not  ap- 
pear or  answer  therein.  Not  only  is  this 
averment  defective  in  not  setting  forth  the 
original  complaint  itself,  so  that  the  court 
can  determiae  whether  the  "intent"  with 
which  It  was  drawn  Is  such  as  the  plain- 
tiff alleges,  and  In  not  showing  In  what 
manner  the  plaintiffs  therein  made  the 
"representations"  charged,  but  the  entire 
ayerraent  is  made  upon  information  and 
belief,  without  setting  forth  the  sources  of 
the  Information  or  the  grounds  for  the  be- 
lief. Other  averments  essential  to  his 
cause  of  action  are  also  made  upon  infor- 
mation and  belief. 

In  an  action  ut  this  nature  It  Is  incum- 
bent upon  the  plaintiff  to  make  his  aver- 
rnents  with  such  deflniteness  and  certain- 
ty, particularly  those  relating  to  the  fraud 
which  Is  charged,  that  the  court  will  be 
able  to  determine  whether  he  has  the 
right  to  have  Its  former  Judgment  set 
aside.  The  solemn  Judgment  of  a  court  Is 
not  to  be  set  aside  upon  the  mere  allega. 
tlons  of  a  defendant  that  he  has  been  in- 
formed and  believes  that  It  was  frand- 
nlently  obtained.  The  court  must  be  In- 
formed whether  his  information  was  re- 
liable, or  only  a  street  rumor,  and  the 
Information  must  be  set  forth  in  bis  com- 
plaint, so  that  it  may  be  known  whether 
Ills  belief  had  a  substantial  basis,  or  was 
only  the  result  of  excessive  credulity.  It 
is  not  a  snfflcient  answer  to  this  rule  that 
the  Code  permits  a  complaint  to  be  made 
opon  information  and  belief.  The  provis- 
ion of  the  Code  that  causes  In  equity,  as 
well  as  those  at  law,  are  to  be  presented 
under  the  same  form  of  pleading,  has  not 
ebanged  the  principles  under  which  equi- 
table relief  shall  be  granted.  When  a 
plaintitl's  right  tosnch  relief  depends  upon 
facta  which  are  quasi  jarlsdictional  In 
their  nature,  such  as  his  personal  stntus, 
bis  freedom  from  negligence  or  laches,  the 
(raudolent  or  ineqaltable  conduct  of  the 
party  against  whom  that  relief  is  sought, 
or  matters  in  respect  to  which  the  court 


may  exercise  Its  discretion,  or  which  it 
must  determine  have  an  existence  before 
It  can  entertain  bis  complaint.  It  Is  as  es- 
sential under  the  present  system  as  under 
any  other  that  those  matters  should  be 
presented  by  such  positive  and  verified  al- 
legations that  the  court  may  determine 
their  Bulflcleucy.  Tbeplalntiff  cannot  sub- 
stitute his  own  judgment  for  that  of  the 
court,  and  a  complaint  In  which  these  Ju- 
risdictional facts  are  rested  upon  the  In- 
formation and  belief  of  the  plaintiff  does 
not  state  facts  sufficient  to  show  that  be 
nan  a  right  of  action. 

The  plaintiff  does  not  show  that  he  has 
sought  this  relief  with  snfflcient  prompt- 
ness. He  doesnot  allege  when  he  acquired 
any  Interest  In  the  land,  or  from  whom 
he  acquired  It;  his  averment  being  that  it 
was  duly  conveyed  to  him  for  value,  "be- 
fore the  commencement  of  this  action." 
Such  an  allegation  is  consistent  with  a 
conveyance  before  the  former  action,  or 
from  persons  other  than  the  defendants  In 
that  action.  Neither  does  the  plaintiff  al- 
lege when  he  received  the  Information 
which  is  the  basis  of  this  action,  or.  In- 
deed, that  he  knows  or  can  produce  any 
evidence  which  will  vary  the  former  Judg- 
ment; his  only  averment  being  that  In 
September,  1889,  It  was  "Intimated"  to 
him  that  the  land  could  be  Identifled  by 
one  Wheeler,  and  that,  if  the  judgment  Is 
set  aside, he  can  produce  bis  evidence;  but 
he  does  not  show,  except  by  recital,  the 
nature  or  effect  of  the  evidence  that  he 
expects  to  produce.  Dnder  the  foregoing 
principles  the  complaint  failed  to  state  a 
cause  of  action,  and  the  demurrer  was 
properly  suMtained.  Upon  the  question 
discussed  by  Mr.  Justice  Qauouttk  I  ex- 
press no  opinion. 


94  Cat.  217 
Southern    Caukornia    Lumber    Co.    v. 

Ocean  Beach  Hotel  Co.  (No.  14,586.) 
(Supreme  Court  of  CaHfoniia.  March  31, 1893.) 
Execution— TiMB  or  Sale. 
Coda  Civil  Proc.  H  681,  688,  provide  that 
a  person  In  whose  favor  judgment  is  given  may 
have  a  writ  of  execution  for  its  enforcement 
returnable  at  any  time  not  less  tban  10  nor  more 
than  60  days.  Section  684  provides  that,  when  a 
judgment  requires  the  sale  of  property,  the  same 
may  be  enforced  by  a  writ  reciting  suoti  Judg- 
ment, and  directing  the  sale.  Held,  that  a  writ 
issued  under  said  section  684  is  not  an  execution, 
and  the  sale,  therefore.  Is  not  Invalidated  by  be- 
ilig  made  after  the  time  limited  for  the  return. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county:  E.S.  Torrance,  Judge. 

Salt  by  the  Southern  California  Lumber 
Company  against  the  Ocean  Beach  Hotel 
Company,  to  foreclose  a  material  man's 
Hen  upon  a  block  of  land.  Plaintiff  ob- 
tained Judgment,  and  a  sale  of  the  land. 
From  an  order  afterwards  made  upon  de- 
fendant's  motion  to  vacate  the  sale,  plain- 
tiff  appeals.    Reversed. 

Welfboro,  Stevens  A  Wellborn,  for  ap- 
pellant. Works,  Qibaon  <ft  Titua,  for  re- 
spondent. 

Harrison,  J.  On  December  1,  1888,  the 
plaintiff  obtained  a  judgment  againBt  the 
defendant,  foreclosing  a  material  mau*s 
lien  upon  a  block  of  land  in  the  city  of  San 
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Dtego,  and  directing  a  sale  ot  the  prop- 
erty, and  the  application  ol  the  proceeds 
to  the  payment  of  the  amouDta  adjud^d 
to  be  due.  On  October  8,  1889,  a  writ  for 
the  enforcement  of  this  judgment  was 
isaued,  and  placed  in  the  hands  of  the 
aberift  of  the  cunnty.  By  the  writ  the 
slierifi  was  commanded  to  proceed  to  ad- 
vertise for  sale  and  sell  the  property,  and 
to  malce  and  file  his  report  of  the  sale  with 
the  cleric  of  the  court  within  60  days  after 
bis  receipt  thereof.  In  obedience  to  this 
command  the  sheriff  publiahed  and  poated 
notice  that  he  wonid  sell  the  property  on 
a  day  named,  and  within  the  time  limited 
for  the  return  of  the  writ,  but  no  aaie  waa 
ever  made  pursuant  to  that  notice;  "ac- 
tion thereon  having  been  indefinitely  post- 
poned pnrauaut  to  an  agreement  by  the 
partiea,  plaintiff  and  defendant,  that  there 
should  be  no  sale  prior  to  February  24, 
1890. "  The  sheriff  retained  the  writ,  and 
subsequently  again  published  and  posted 
notice  that  he  would  sell  the  property 
thereunder  on  February  24, 1890;  and  on 
that  day  he  sold  the  whole  block  to  the 
plaintiff  for  the  sum  of  f451.40.  The  biocic 
sold  consisted  ot  64  lots,  as  shown  by  an 
official  plat  on  file  in  the  office  of  the  coun- 
ty recorder,  and  at  the  time  of  the  sale 
was  of  the  value  of  95,000.  On  February 
21, 1891,  the  defendant  moved  the  court  to 
vacate  and  set  aside  the  sale  made  by  the 
sheriff,  as  aforesaid,  upon  two  grounds: 
(1)  Because  the  property  consisted  of  54 
lota,  and  was  sold  as  a  whole.  (2)  Be* 
cuuae  the  property  was  advertised  for  sale 
and  sold  after  the  return  da:;  of  the  writ. 
The  court  overruled  the  motion  on  the 
first  ground,  ami  suatained  it  on  the  sec- 
ond ground,  and  thereupon  made  and  en- 
tered its  order  vacating  the  sale.  From 
thlB  order  the  plaintiff  appeals 

The  Code  of  Civil  Procedure, In  the  chap- 
ter headed  "The  Execution,"  provides: 
"Sec.  6Sl.  The  party  in  whose  favor  judg- 
ment is  given  may,  at  any  time  within 
five  years  after  the  entry  thereof,  have  a 
writ  of  execution  Issued  for  its  enforce- 
ment. Sec.  082.  The  writ  of  execution 
must  be  issued  in  the  name  of  the  people," 
etc.  "Sec.  683.  The  execution  may  be 
made  returnable  at  any  time  not  less 
than  ten  nor  more  than  sixty  days  after 
its  receipt  by  the  aherlff,"  etc.  "Sec.  684. 
♦  •  ♦  When  the  judgment  requires  the 
sale  of  property,  the  same  may  be  en- 
forced bj'  a  writ  reciting  such  judgment, 
or  the  material  parts  thereof,  and  directing 
the  proper  officer  to  execute  the  judgment 
by  making  the  aale,  and  applying  the  pro- 
ceeds in  conformity  therewith. '  The  only 
process  provided  in  thia  atate  for  the  en- 
forcement of  a  judgment  forecloalng  a  lieu 
upon  specific  property  is  that  prescriijed 
by  the  section  of  theCodelastqnoted.  The 
writ  here  In  question  was  issued  in  the 
name  of  the  people,  and  pursuant  to  the 
provisions  of  that  section.  It  is,  howev- 
er, claimed  by  appellant  that  a  writ  eo 
issued  is  not  an  execution,  within  the 
meaning  of  section  683,  and  hence  that 
there  is  no  limitation  of  time  within  which 
It  mnst  be  made  returnable  A  writ  of 
execation  is  defined  to  be  "  process  author- 
ising tbeseisure  and  appropriation  of  the 
property  of  a  defendant  for  the  aatisfac- 


tion  of  the  lodgment  against  him. "  And. 
Law  Diet.  When  issued  upon  a  jodgmeDt 
running  generally  agaioat  the  property  of 
The  defendant,  it  is  an  authority  to  the 
sherlH  to  seize  of  the  property  of  the  de- 
fendant a  sufficient  amount  to  satisfy  the 
judgment.  As  the  Judgment  itself  does 
not  specify  the  property  which  Is  to  be 
taken,  none  of  the  property  of  the  defend- 
ant Is  affected  thereby,  or  charged  with 
the  lien  of  the  judgment,  until  it  is  talten 
by  the  sheriS  under  the  writ.  "Until  a 
levy,  property  is  not  affected  by  the  execu- 
tion." Code  Civil  Froc.  §  688.  As  the 
sheriff  cannot  Justify  an  interference  with 
the  poasession  by  the  defendant  of  any  ol 
his  property,  except  upon  the  production 
of  a  writ  therefor,  it  is  incumbent  upon 
him  to  shuw  that  a  aeliure  ot  the  particu- 
lar property  is  within  the  scope  of  hia 
writ,  and  if,  by  the  terms  ot  the  writ, 
such  seiiure  is  authorized  only  within  a 
limited  period  of  time,  a  seizure  after  that 
time  has  expired  is  onautborlzed,  and  the 
sheriff  is  liable  for  a  trespass.  If,  however, 
the  sheriff  has  taken  the  property  within 
the  lifetime  of  the  writ,  it  has  then  be- 
come lawfully  subject  to  be  applied  In  sat- 
isfaction ot  the  Judgment,  and  a  aale  there- 
of may  be  made  at  any  time  thereafter. 
Bur.  Jnd.  Sales,  §  872.  "Wherever  some 
statute  doR8  not  provide  otherwise,  an 
officer  who  has  entered  upon  the  execution 
of  the  writ  before  the  return  day  thereof 
by  a  seizure  ot  or  levy  upon  property 
may,  after  the  return  day,  and  after  the 
actual  return,  continue  to  hold  the  prop- 
erty, and  may  prosecute  such  further  pro- 
ceedings as  may  be  necessary  to  convert 
such  property,  whether  it  he  real  or  per- 
Honal.lnto  money  for  the  purpose  of  satis- 
fying the  judRment."  Freem,  Ex'na,  §  100. 
The  levy  may  be  made  at  any  time  daring 
the  last  day  of  the  writ,  and  the  property 
will  be  thereafter  leg:allv  held  by  the  sheriff 
against  any  claim  or  complaint  of  the 
Judgment  debtor.  A  writ  of  venditioni 
exponas  is  sometimes  issued,  but  its  issu- 
ance ia  not  necessary  to  Justify  a  sale,  as 
the  writ  itself  Is  only  a  direction  to  per- 
form a  duty  which  already  exists,  and  the 
Bberitt  acquires  no  atlditlonal  anthorit;r 
from  its  iBsa&nce,  "By  the  levy  a  lien  is 
created  whose  duration  is  not  limited  to 
the  return  day  of  the  writ,  and  from  the 
it  must  necessarily  follow  that  the  ofBcer 
has  authority,  notwithstanding  the  paa- 
sage  ot  such  return  day,  to  make  hts  levy 
productive  by  a  sale  of  the  realty  levied 
upon;  and  thia  authority  is  not  depend- 
ent on  the  iasuiuK  ot  a  venditioni  exponas, 
for  thia  writ  does  nothing  more  than  to 
compel  performance  of  a  pre-exiatiug 
duty."  Freem.  Gx'n8,§ 63.  This  reata  up- 
on the  principle  that  the  levy  is  the  essen- 
tial act  by  which  the  properly  is  set  apart 
tor  the  satisfaction  of  the  judgment,  and 
taken  into  the  custody  ol  the  law,  and 
that,  after  It  has  been  taken  from  the  de- 
fendant, his  interest  ia  limited  to  its  appli- 
cation to  the  Judgment,  irrespective  of  the 
time  when  it  may  be  sold.  A  decree  or  a 
decretal  order  tor  the  aale  of  certain  spe- 
cific property,  made  by  a  court  of  equity, 
differs  materially  from  a  common-law 
judgment.  Inatead  of  running  against  the 
entire  property  of  the  Judgment  debtor,  it 
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«peclfieB  the  property  ^vblcb  the  cuart  di- 
rectfs  to  be  sold  for  theparpose  oi  can-jtng 
Its  judgmeDt  into  effect;  and  thu officer, 
In  executing  thlu  order,  acts  under  the  di- 
rect mandate  of  the  court,  without  the 
power  or  necpsnltj  of  taliinR  any  property 
from  the  posBPSBlon  of  the  defendant. 
'Such  a  lodgment  under  the  chancery  syci- 
tem  was  not  carried  into  effect  by  a  writ 
•of  execution,  but  a  certified  copy  thereof 
was  furnished  to  the  master  as  bis  au- 
tburity  for  mailing  the  sale,  and  the  mas- 
ter waa  at  liberty  to  exercise  his  discretion 
Jn  regard  to  the  time  and  place  at  which 
the  sale  should  be  made.  Wilt.  Mortg. 
Furec.  §617;  Blossom  t.  Railroad  Co.,  8 
Wall.  208.  This  prncticeprevalled  in  many 
parts  of  this  state  until  the  amendment  in 
1871  to  section  6S4.  Code  Civil  Proc.  Hey- 
man  t.  Babcock,  80  Cal.  '167. 

Jn  1874,  by  an  amendment  to  section  6^4, 
Code  Civil  Proc.,  authority  was  for  the 
first  time  given  for  the  iesnance  of  any- 
thing in  the  nature  of  a  process  fur  the 
purpose  of  enforcing  a  judgment  directing 
a  »ale  of  real  property.  In  the  amend- 
ment thus  made  there  is  preserved  the  dis- 
tinction between  the  mode  of  executing  a 
common-law  judgment  and  a  decree  in 
equity.  The  process  hy  which  the  decree 
in  to  be  enforced  is  not  termed  a  **  writ  of 
execution,"  as  is  that  which  Is  to  enforce 
the  ordinary  money  judgment,  but  the 
section  provides:  "When  the  Judgment 
requires  the  sale  of  property,  the  same 
may  be  enforced  by  a  '  writ'  reciting  such 
judgment,  or  the  material  parts  thereof, 
and  directing  the  proper  officer  to  execute 
the  judgment  by  making  the  sale  and  ap- 
plying the  proceeds  in  conformity  there- 
with." This  writ  is  neither  styled  an  exe- 
cution,nor  is  It  such  In  its  nature,  and  the 
proviaion  of  section  683,  Code  Civil  Proc, 
requiring  the  execution  to  be  marie  re- 
turnable within  60  days,  is  inapplicable. 
Even  though  the  process  thus  authori;sed 
should,  under  the  provisions  of  section 
681,  Code  Civil  Proc,  be  termed  a  writ  o( 
execution,  it  does  not  follow  that  the 
same  incidents  attend  it  asattend  the  pro- 
cess issued  to  enforce  a  common-law  judg- 
ment. The  character  of  the  writ  is  to  be 
determined  by  the  functions  to  be  per- 
formed under  its  authority,  rather  than 
by  its  name.  In  order  to  enforce  the  writ 
of  execution  which  Is  Issued  upon  a  com- 
mon-law judgment,  It  is  necessary  for  the 
officer,  before  he  can  sell  the  property  of 
the  defendant,  to  Indicate  by  some  act  of 
bis  the  particular  property  which  he  in- 
tends to  appropriate  for  that  purpose. 
This  act  Is  called  a  "levy,"  and,  as  we  have 
seen,  must  be  made  in  the  lifetime  of  the 
writ.  When,  however,  thejudgment  itself 
designates  the  property  which  is  to  be 
sold,  there  Is  no  occasion  for  a  levy. 
"  The  only  object  of  a  levy  Is  to  create  a 
Hen  upon  the  land,  ur,  in  other  words,  to 
subject  the  lands  to  the  payment  of  the 
plaiutltf's  debt.  It  this  baa  already  been 
done,  a  levy  fs  supererogatory.  If  the 
sale  hns  been  ordered  by  a  court  of  chan- 
cery in  a  suit  in  which  all  the  parties  in 
interest  were  before  the  court,  there  Is  no 
need  of  any  levy,  for  the  right  to  sell  the 
land  has  attached  as  a  consequence  of  the 
proceedings  in  the  suit.    Hence,  under  a 


decree  foreclosing  a  mortgage,  no  levy 
need  be  made  on  the  mortgaged  prem- 
ises." Freem.  Ex'ns,  §  280.  The  officer,  in 
making  the  sale,  is  only  executing  the 
directions  of  the  court,  and  bis  act  is  at- 
tended with  the  same  result  as  bis  sale 
after  a  levy  under  a  common-law  execu- 
tion. In  both  cases  the  property  has  been 
specifically  Impressed  with  the  burden  of 
satisfying  the  judgment,  and  the  judg- 
ment debtor  is  not  affected  by  the  time 
within  which  this  sale  shall  be  made.  The 
same  reasons  which  uphold  the  validity 
of  a  sale  by  the  sheriff  after  the  return  day 
of  the  writ,  where  the  levy  was  made  in 
Its  lifetime,  uphold  a  sale  in  cases  where 
no  levy  Is  required.  Having  the  right  to 
sut>Ject  the  property  to  a  sale  for  the  sat- 
isfaction of  the  judgment,  the  time  within 
which  it  may  be  done  Is  but  directory,  and 
under  the  control  oi  the  conrt.  The  court 
has  at  all  times  such  control  of  its  process 
aa  to  prevent  it  from  becoming  a  source 
cf  injury,  but,  in  the  absence  of  some 
showing  that  injury  has  resulted  from  a 
delay  in  making  the  sale,  it  should  not  be 
seT  aside  merely  because  it  was  not  made 
before  the  return  day  of  the  writ.  As  the 
ground  upon  which  the  respondent  herein 
axked  to  nave  the  sale  set  axlde  was  that 
it  was  made  after  the  return  day  of  the 
writ,  and  na  this  was  the  only  ground 
upon  which  the  court  made  the  order,  it 
should  be  reversed.    It  is  so  ordered. 

We  concur:    De  Haven,  J.;  Patebson, 
J. ;  Oabouttk,  J. 


M  Cai.  221 
Willamette  Steam  Mili.s  Co.  et  al.  v. 

Lor  Anqbleb  College  Co.  et  al,    (No. 

13,639.) 
{Supreme  Court  of  CaHfomla.  March  31, 1893.) 
Mechanics'  Liens — Comtbact  Void  roii  Want  of 
Record — Pbactice— Piling  Claim. 
1.  Under  Code  Civil  Proc.  j;  1195,  authorizing 
any  number  of  porsons  claimiog  liens  on  the 
same  property  to  join  tnem  in  one  action,  after 
such  consoliaation  they  should  be  treated  as  a 
single  action,  and  the  decision  be  embodied  in  a 
single  set  of  findings  and  judgment,  rather  than 
a  separate  finding  and  judgment  on  each  claim, 
a.  Code  Civil  Proc.  $  1188,  provides,  inter 
alia,  that  where  the  amount  to  be  paid  for  any 
building  exceeds  $1,000  the  contract  shall  be  in 
writing,  signed  by  the  parties,  and  "shall,  before 
the  work  is  commenced,  be  fllea  In  the  office  of 
the  county  recorder.  "  Held,  that  where  a  con- 
tract provided  for  the  erection  of  a  building  "con- 
formable to  drawings  and  specifications  >  •  • 
hereto  annexed, "  but  the  drawings  and  specifica- 
tions were  not  filed  with  the  contract,  the  con- 
tract was  void,  and  cannot  serve  as  a  basis  in  de- 
termining  the  rights  of  those  claiming  mechan- 
ics' liens  on  the  building. 

S.  The  contract  is  void,  also,  where  It  pro- 
vides that  "the  last  payment  shall  be  made  86 
days  after  completion  of  the  work, "  without 
specifying  the  amount  of  such  payment,  since 
Code  Civil  Proc.  i  1184,  requires  that  "at  least 
twenty-five  per  cent,  of  the  whole  contract  price 
shall  be  made  payable  at  least  85  days  after  tba 
completion  of  the- contract. " 

4.  Code  Civil  Proa  {  1187,  as  amended  in 
1887,  (St.  ft  Amend.  1887,  p.  164,)  provides  that 
every  person  save  the  original  contractor,  claim- 
ing a  lien,  must  within  SO  davs  after  the  comple- 
tion of  the  building  file  his  claim  with  the  coun- 
ty recorder.  Held  that,  where  the  contract 
between  the  owner  and  contractor  was 'void  be- 
causa  not  properly  filed,  ueobaaios'  UeMUed  b9- 
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fore  the  aotnal  enmpletion  of  the  hallding  were 
premature,  and  cannot  be  enforced. 

In  bank.  Appeal  from  aaperlor  court, 
Lo8  Angeles  county;  William  P.  Wadb, 
Judg;e. 

Action  by  the  Wtllamette  Steam  Mills 
Company  and  others  against  the  Loa 
An^elea  Cullege  Company  and  others. 
From  a  Judgment  for  plaintiffs,  and  an 
order  denying  a  new  trial,  defendants  ap- 
peal.   Modified. 

Graves,  O'Melveny  A  Sbankland  and  JR. 
H.  F.  Variel,  for  appellanta.  Johnson  & 
Borden,  Coarey  Jt  Swanwlck,  J.  W.  Mitch- 
ell, R.  Onnnigan,  Reymert,  OrHla  <ft  Iley- 
mert,  and  V.  McFarland,  for  respondents. 

Harrisok,  J.  Action  for  the  foreclosure  of 
several  mechanics'  liens.  The  Los  Angeles 
College  Company  entered  Into  an  agree- 
ment with  W.  E.  Lane,  bearing  date  Sep- 
tember 8, 1887.  for  the  erection  of  a  college 
bnildingfor  the  sum  of  $23,000;  but  the 
agreement  was  not  executed  until  Octo- 
ber 6th,  on  which  latter  day  it  was  filed 
In  the  office  of  the  county  recorder  for 
Los  Angeles  county.  The  document  then 
filed  made  reference  to  certain  drawings 
and  specifications  as  "hereunto  annexed," 
but  they  were  not  filed  in  the  recorder's 
office.  Lane  entered  upon  the  perform- 
ance of  the  contract,  bnt  abandoned  it 
March  0,1888:  and  thereupon  the  college 
company  took  posisesiiion  of  the  premises, 
occupied  and  used  the  same  continnuusly 
thereafter,  and  caused  the  building  to  be 
completed  on  the  21st  of  April.  At  vari- 
ous dates,  the  earliest  being  March  19tb 
and  the  latest  May  ath,  claims  tor  me- 
chanics' liens  were  filed  by  the  respective 
respondents  herein,  and  afterwards  eight 
separate  actions  were  commenced  for  their 
enforcement.  When  the  causes  came  on 
for  trial  the  court  made  an  order  that 
they  be  consolidated,  and  their  trial  was 
had  under  such  order;  but  the  court  made 
separate  findings  for  each  cause,  and  ren- 
dered a  separate  Judgment  fur  each  plain- 
tiff for  the  sale  of  ttie  premises  to  satisfy 
the  amount  of  bis  claim.  The  actions  are 
brought  here  upon  un  appeal  by  the  col- 
lege company  from  the  several  Judgments, 
and  an  order  denying  a  new  trial,  and  are 
presented  in  a  single  record,  embracing 
the  several  judgments,  and  a  single  utats>- 
ment  of  the  case,  prepared  and  settled  for 
all  the  actions. 

1.  The  practice  adopted  by  the  court 
below  in  making  separate  findings  and 
Judgments  is  not  only  inconsistent  with 
its  order  consolidating  the  actions,  but  is 
itself  attended  with  great  Inconvenience, 
and  the  possibility  of  serious  complica- 
tion. The  provision  of  section  1195,  Code 
Civil  Proc,  authorizing  such  consolida- 
tion, is  placed  In  the  same  category  with 
that  permitting  the  several  claimants  to 
Join  as  plaintiffs  in  one  action ;  and  after 
the  order  of  consolidation  bad  been 
made  the  court  should  thereafter  have 
treated  the  actions  as  a  single  action  by 
the  respective  plaintiffs  against  thedefend- 
nnts,  nnoi  embodied  its  decision  in  a  single 
Bet  of  findings,  upon  which  a  single  judg- 
ment should  have  been  entered.  By  this 
course  the  court  would  have  very  greatly 
abrldsed  the  record,  and  facilitated   its 


examination  here,  and  would  also  tinv» 
avoided  certain  InconelstencieH  in  the  find- 
ings of  fact  which  it  has  made  upon  the 
same  evidence.  In  five  of  the  cases  the 
court  has  found  that  the  building  was  oc- 
cupied by  the  owner  on  the  7th  of  March, 
but  in  one  it  finds  such  occupancy  to  have 
been  on  the  6tb  of  March,  and  in  two  It 
makes  no  finding  whatever  upon  the  sub- 
ject. Inasmuch,  however,  as,  under  the 
view  we  take  of  the  case,  the  time  when 
such  occupancy  began  is  Immaterial,  these 
Inconslsteut  findings  do  not  constitute  a 
reversible  error.  A  moreserious objection, 
however,  is  presented  by  the  fact  that  sep- 
arate Judgments  were  entered  in  favor  of 
the  respective  claimants  at  different  dates 
ranging  from  March  21st  to  May  1st.  If 
upon  these  Judgments  sales  of  the  proper- 
ty should  be  made  at  different  times,  there 
might  be  different  purchasers,  and  the  re- 
spective titles  acquired  bysucb  porchasers 
would  necessitate  further  litigation,  for 
the  purpose  of  determining  which  was 
the  superior.  As  the  court  had  tried  the 
causes  as  a  single  action,  it  should  have 
incorporated  into  Its  findings  all  the  facts 
that  were  in  issue,  directing,  if  necessary  in 
any  particular  case,  an  amendment  of  the 
pleadings,  for  the  purpose  of  having  them 
conform  to  the  proofs,  and  thereafter 
should  have  rendered  a  single  judgment, 
directing  a  sale  of  the  property,  and  the 
application  of  Its  proceeds  to  the  satisfac- 
tion of  the  amounts  to  which  it  found 
that  the  claimants  were  respectively  enti- 
tled. 

2.  The  contract  between  Lane  and  the 
college  company  is  in  the  form  of  an  or- 
dinary building  contract,  and  provides 
that  the  contractor  will  do  the  work  con- 
tracted for  "conformably  to  the  drawings 
and  specifications  made  by  R.  B.  Young, 
architect,  and  signed  by  the  parties,  and 
hereto  annexed."  The  insertion  of  this 
clause  In  the  contract  made  the  drawings 
and  specifications  an  essential  part  tbere- 
pf,  as  material  as  was  the  price  of  the 
work  or  the  terms  of  payment,  and  until 
they  were  "annexed"  to  the  contract,  so 
that  its  entire  terms  conid  be  ascertained 
by  mere  inspection  and  without  oral  testi- 
mony, the  contract  was  only  inchoate 
and  not  complete,  and  could  not  form  the 
basis  of  a  recovery.  Worden  v.  Ham- 
mond, 37  Cal.  63.  Being  by  virtue  of  Its 
terms  a  part  of  the  contract  itself,  it  was 
necessary  for  the  parties  thereto,  or  one  of 
them.  If  It  was  desired  that  the  contract 
should  be  the  basis  of  his  liability  or  the 
measure  of  Ills  right  of  recovery,  to  cause 
the  same  to  be  filed  In  the  recorder's  office; 
and  a  failure  to  do  so  destroyed  the  va- 
lidity of  the  contract.  Holland  v.  Wilson. 
76  Cal.  484, 18  Pac.  Rep.  412.  It  is  quite  as 
important  for  the  owner  as  for  the  con- 
tractor to  see  that  the  contract  is  so  filed, 
since  without  it  his  liability  has  no  con- 
tractual limit.  It  does  not  appear  from 
the  record  whether  the  drawings  and 
specifications  were  in  fact  annexed  to  the 
original  contract,  but  it  is  stipulated  that 
they  were  not  filed  In  the  recorder's  ofllca, 
and  consequently  the  contract  itself  was 
not  filed.  In  1887  the  legislature  amended 
section  1183,  Code  Civil  Proc,  by  provid- 
ing that  Instead  of  flUag  the  entire  coo- 
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tract  In  the  recorder's  ofEce,  as  had  been 
previously  required,  there  might  be  filed 
a  raemoraudum  thereof,  "setting  forth  the 
names  of  all  the  parties  to  the  contract, 
a-descrlptlon  of  the  property  to  be  affect- 
ed thereby,  together  with  a  statement  of 
the  general  character  of  the  work  to  be 
done,  the  total  amount  to  be  paid  there- 
under, and  the  amounts  of  all  piirtlal  pay- 
ments, together  with  the  times  when  such 
payments  shall  be  due  and  payable." 
Alter  this  amendment  was  made,  the 
owner  or  the  contractor  coald  satisfy  the 
statute  by  fiUns  either  the  contract  or 
auch  memorandum ;  bot  if  he  tiled  the  con- 
tract  be  must  still  file  the  whole  of  it,  in- 
cluding the  drawings  and  specincatlnns,  if 
they  were  made  a  part  thereof,  while,  If 
be  preferred  to  file  the  memorandum,  such 
memoraudnm  must  contain  all  the  mat- 
ters which  are  prescribed  in  the  statute  as 
the  equivalent  of  the  contract.  Section 
1184,  Code  Civil  Proc,  declares :  "  The  con- 
tract price  shall  by  the  terms  of  the  con- 
tract De  made  payable  in  installments  at 
specified  times  after  the  commencement  of 
the  worlc,  or  on  the  completion  of  specified 
portions  of  the  work,  or  on  the  comple- 
tion of  tile  whole  work,  provided  that  at 
least  twenty-five  per  cent,  of  the  whole 
contract  price  shall  be  made  payable  at 
least  tbirty-flve  days  after  the  final  com- 
pletion of  the  contract.  ♦  •  •  In  case 
such  contracts  and  alterations  do  not 
conform  substantially  to  the  provisions 
of  this  section  the  labor  done  and  mate- 
rials furnished  by  all  persons  except  the 
contractor  shall  be  deemed  to  have  been 
done  and  furnished  at  the  personal  in- 
stance and  1-equest  of  the  person  who  con- 
tracted with  the  contractor,  and  they 
sball  have  a  lien  for  the  value  thereof." 
The  contract  In  the  present  case  falls  to 
coutorm  to  the  requirements  of  this  sec- 
tion. Instead  of  providing  that  at  least 
36  per  cent,  of  the  whole  contract  price 
shall  be  payable  at  least  35  days  after  the 
final  completion  of  the  contract,  its  pro- 
vision is,  "  the  last  and  final  payment  to 
be  made  tbirty-flve  days  after  completion 
of  the  work  according  to  contract,  *  with- 
out specifying  the  amount  of  that  pay- 
ment. It  is  previously  provided  in  the 
contract  that  "seventy-five  percent. of  the 
cost  of  material  and  work  completed  at 
the  time  of  paj'ment  is  to  be  paid  on  the 
first  and  third  Saturdays  of  each  month, 
as  the  work  progresses ;"  but  there  is  no 
provision  that  at  least  25  per  cent,  shall 
be  made  payable  35  days  after  the  com- 
pletion of  the  contract.  There  is  a  mani- 
fest difference  between  setting  forth  the 
"amount^  that  is  to  be  paid  at  any  par- 
ticular date,  and  stating  that  a  certain 
percentage  of  the  "cost"  will  be  so  paid. 
Although  the  "cost"  and  the  "contract 
price"  of  the  work  contracted  for  may  be 
the  same,  yet  there  Is  uo  necessary  con- 
nection between  the  two.  It  is  easy  to  see 
that  a  contract  might  be  entered  into  at 
such  a  figure  for  the  entire  work  that  a 
payment  of  75  per  cent,  of  the  cost  of  the 
material  and  work  completed  at  stated 
times,  as  the  work  progressed,  would  ez- 
banst  the  entire  contract  price  at  or  be- 
fore the  completion  of  the  building,  so 
that  there  would  be  nothing  with  which 


to  meet  the  liens  that  might  be  filed  with- 
in 8(1  days  thereafter.  It  Is  snfflcient,  bow- 
ever,  to  say  that  the  statute  requires  this 
provision  In  the  contract,  and  that  a  fail- 
ure to  observe  this  requirement  is  fol- 
lowed by  a  fallare  to  receive  the  benefits 
provided  by  the  statute. 

Whether  the  document  which  was  filed 
in  the  recorder's  office  Is  to  be  regarded 
as  the  original  contract,  or  as  a  memo- 
randum thereof,  Is  Immaterial.  A  mem- 
orandum of  thecontractcan  haveno  high- 
er force  than  the  contract  itself,  and  if  the 
contract  falls  to  comply  with  the  require- 
ments of  the  statute  the  memorandum 
itself  mast  be  equally  insufiiclent.  As  a 
memorandum,  merely,  the  document  so 
filed  was  Insntflclent  by  reason  of  Its  fail- 
ure to  set  forth  "a  statement  of  the  gen- 
eral character  of  the  work  to  be  done;" 
the  only  statement  In  that  regard  being 
that  it  is  to  be  "conformable  to  the  draw- 
ings and  specifications  made  by  R.  B. 
Young,  architect,  and  signed  by  the  par- 
ties, and  hereto  annexed,"  and  that  it  is 
to  be  "three  stories  high."  It  does  not 
set  forth  the  material  of  which  the  build- 
ing was  to  be  constructed,  or  any  item 
from  which  its  "general  character"  can 
be  ascertained ;  and  the  reference  to  the 
drawings  and  specifications  which  in  -un- 
other  part  thereof  It  states  "are  Inteuled 
to  co-operate  so  that  any  works  exhibited 
In  the  drawings,  and  not  mentioned  In  the 
speciflcatluns,  or  vice  vema,  are  to  be  ex- 
ecuted the  same  as  If  they  were  luentioned 
In  the  specificutlons  and  set  forth  In  the 
drawings, "  without  havlug  the  specifica- 
tions and  drawings  filed,  renders  the  doc- 
ument as  ineffective  for  a  memorandum  as 
for  the  contract  itself.  The  finding  of  the 
court  that  there  had  not  been  filed  in  the 
recorder's  ofhce  a  contract  or  meinoran- 
dura  containing  the  statements  required 
by  the  statute  was  therefore  correct,  and 
the  effect  of  such  finding,  under  the  provis- 
ion of  section  1183,  Code  Civil  Proc.,i  was 
to  render  the  contract  "wholly  void"  for 
all  purposes.  It  cannot  be  the  basis  of  a 
recovery  by  the  contractor  against  the 
owner,  nor  can  It  be  looked  to  for  the  pur- 
pose of  dpterrainlng  the  amount  for  which 
the  owner  Is  liable,  or  when  any  payment 
Is  to  be  made.  In  any  action  against  bim 
by  a  laborer  or  material  man,  their  rights 
are  to  be  determined  by  other  rules,  and 
Irrespective  of  any  provision  of  such  con- 
tract. 

3.  It  is  provided  in  section  1183  that  the 
laborers  and  material  men  "shall  have  a 
Men  upon  the  property  upon  which  they 
have  bestowed  labor  or  furnished  mate- 
rials, for  the  valne  of  such  labor  done  and 
materials  furnished,  whether  at  the  in- 
stance of  the  owner  or  of  any  other  per- 
son acting  by  his  authority,"  and  also 
that  "every  person  having  charge  of 
*    *   *    the  construction  of  any  building 

'Code  Civil  Proc.  g  1188,  proviaes,  inter  alio, 
that  where  the  amount  to  be  paid  for  any  build, 
ing  by  the  owner  to  a  contractor  exceeds  $1,000 
the  contract  shall  be  in  writing,  subscribed- by 
the  parties  thereto,  and  "shall,  before  the  work 
Is  commenced,  be  lUed  in  the  otBue  of  the  county 
recorder  of  the  county,  or  city  and  county,  where 
the  property  is  situated;  *  •  •  otberwisa,  it 
shall  be  wholly  void. " 
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*  *  *  shall  be  held  to  be  tbe  agent  of 
the  owner  for  the  purposes  of  this  chap- 
ter."  The  sanae  section  proTities  a  mode 
in  which  the  owner  may  limit  his  liability, 
viz.,  by  cansiiig  the  contract  to  be  died  in 
the  recorder')]  office;  but  itis  only  "in  case 
of  a  contract  for  the  worl{,''du1y  filed, 
that  the  amount  of  the  lien  is  limited  by 
the  contract  price,  and  such  limitation  re- 
mains even  though  the  contractor  "shall 
fail  to  perform  his  contract  in  tall,  or  shall 
abandon  the  samp  bpfore  completion." 
Section  1200,  Code  Civil  Proc.  It,  however, 
the  owner  does  notchonse  to  avail  himself 
of  this  mode  of  limiting  his  liablilty.  "the 
labor  done  and  materiuis  furnished  by  all 
tbe  persons  aforesaid,  except  the  contract- 
or, shall  be  deemed  to  have  been  done  and 
fomished  at  the  personal  instance  of  the 
owner;  and  they  shall  have  a  lien  tor  the 
value  thereof."  In  order,  however,  that 
tbe  laborer  or  material  man  may  preserve 
and  enforce  this  lien,  he  must  file  his  claim 
therefor  in  the  recorder's  office,  with  as 
much  specification  and  within  the  same 
time  as  It  he  had  himself  made  a  direct 
contract  tor  such  labor  or  material  with 
the  owner.  Lumber  Co.  v.Schmitt,  74  Cal. 
625. 16  Pac.  Kep.  516.  Section  11S7.  declares 
that  "every  person,  save  the  original  con- 
tractor, claiming  the  benefit  of  this  chap- 
ter, must  within  thirty  days  after  the 
completion  ot  any  building"  file  bis  claim 
of  lien  with  the  county  recorder.  If  the 
contract  is  "  wlioUy  void, "  there  is  neither 
a  "contract "nor an  "original contractor;" 
and  in  such  case  every  person  claiming  a 
lien  must  file  his  claim  within  SOdaysafter 
the  completion  of  the  building,  as  he  is  re- 
quired to  do  whenever  he  mai<ea  a  direct 
contract  with  tbe  owner  in  person. 
Sparks  v.MiningCo.,65  CaI.3S9;  Schwarts 
V.  Knigbt,  74  Cai.  4.32,  16  Fan,  Bep.  235. 
Tbe  filing  ot  a  claim  before  the  completion 
of  the  building  is  premature,  and  confers 
no  right.  Roylance  v.  Hotel  Co.,  74  Cal. 
273,  2U  Pac.  Rep.  573,  In  the  absence  ot 
any  statutory  qualification  or  definition 
of  the  term  "completion,"  there  would  be 
no  room  for  its  couxtraction  by  the  court, 
but  it  would  he  construed  to  mean  actual 
completion,  and  would  be  a  question  ot 
fact  to  be  determined  in  each  case.  The 
statute  has,  however,  provided  that  a 
substantial  completion  Is  all  that  is  re- 
quired in  any  case,  whether  the  work  be 
done  at  the  direct  Instance  ot  tbe  owner 
or  under  tbe  provisions  ot  a  contract  be- 
tween him  and  an  original  contractor,  by 
declaring  that  a  "trivial  imperfection" 
shall  not  lie  deemed  such  a  laclt  of  comple- 
tion as  to  prevent  the  filing  ot  a  lien. 
Harlan  v,  Stufflebeem,  87  Cal.  508,  25  Pac. 
Kep.  686.  What  constitutes  a  trivial  im- 
perfectioD  is  still  a  question  of  fact  in  each 
instance.  So,  too,  theprovision  that  "ces- 
sation from  labor  for  thirty  days  "shall 
be  deemed  equivalent  to  a  completion  is 
by  tbe  express  terms  of  the  statute  made 
applicable  to  an  "unfinished  contract"  as 
well  as  to  an  "unfinished  building."  These 
are  the  only  nnlversal  exceptions  to  the 
rule  requiring  that  the  lien  shall  not  b« 
filed  until  aftercompietion  ot  tbe  bnllding. 
Tbe  statnte  bas,  however,  in  a  limited 
class  ot  cases,  made  another  exception  to 
the  rule  which  requires  actual  completion 


of  the  building  before  the  claim  ot  lien  can 
be  filed.  In  this  exception,  however,  it 
has  placed  a  limitation  to  the  extent  ot 
the  exception,  malciiig  It  applicable  only 
In  certain  designated  cases,  ho  that,  if  any 
one  would  avail  himself  of  the  exception, 
he  must  show  that  he  is  within  the 
limited  class  tor  which  the  exception  was 
made.  It  is  provided  in  section  1187  that 
"In  case  of  contracts"  the  occupation  or 
nse  otthe  building  by  tbe  owner,  or  bis 
acceptance  ot  the  building,  shall  be 
deemed  conclusive  evidence  of  coiupletiou. 
This  exception  to  the  general  rule  is  by  its 
terms  of  limited  application,  and  cau  be 
Invoked  in  behalf  of  the  claimant  only  "in 
case  ot  contracts;"  and  the  "contract" 
which  Is  here  referred  to  Is  tbe  one  be- 
tween the  owner  and  him  who  is  termed 
the  "original  contractor,"  under  which, 
and  subject  to  whose  terms,  the  laborer 
and  the  material  man  must  enforce  their 
liens.  One  object  of  this  provision  is  ap- 
parent,— that  tbe  owner  and  thecontract- 
or  shall  not,  by  a  secret  agreement  be- 
tween themselves,  abandon  the  original 
contract  before  its  completion,  or  dis- 
pense with  tbe  completion  of  the  building 
according  to  its  original  plan,  and  there- 
by, by  being  able  to  show  that  tbe  build- 
ing has  never  been  in  fart  completed,  pre- 
vent the  laborer  and  material  man  from 
enforcing  their  liens.  Another  reason  for 
tbe  provision  Is  tonnd  in  the  require- 
ment of  the  statnte  that  in  all  contracts 
the  owner  shall  retain  25  per  cent,  of  the 
contract  price  until  the  expiration  ot  35 
days  after  the  time  fixed  in  the  contract 
tor  its  completion;  and,  in  order  that  tbe 
30  days  witnin  which  others  than  the  con- 
tractor may  file  their  claims  ot  lien  shall 
commence  at  the  same  time  wltb  the  85 
days.  It  is  provided  that  his  occupancy  or 
use  ot  the  building  shall  be  conclusive 
evidence  of  such  completion.  Such  necn- 
pancy  or  use  would  moreover  be  as 
notorious  a  fact,  and  moi-e  readily  estab- 
lished by  the  claimant,  than  the  fact  of 
actual  completion.  The  occupation  or 
use,  however,  which  under  tbe  statnte  is 
to  be  deemed  conclusive  evidence  of  com- 
pletion, roust  be  open,  entire,  and  ex- 
clusive, and  not  of  such  a  character  as 
would  be  consistent  with  a  continuance 
by  the  contractor  in  the  completion  of  his 
contract;  and  whether,  in  any  particular 
case,  there  has  been  such  occupation  or 
use,  must  be  determined  from  the  facts  of 
that  case,  aji  in  the  ordinary  case  must  be 
determined  the  fact  of  actual  completion. 
The  owner  must  be  shown  to  have  acted 
towards  the  contractor,  and  in  reference 
to  the  building,  in  such  a  way  as  by  neces- 
sary implication  to  give  notice  that  the 
building  bad  been  accepted  by  him  in 
satisfaction  of  the  contract.  A  continu- 
ance by  the  contractor  In  the  work  of 
completing  his  contract,  while  tbe  bulld- 
Ingor  a  portion  thereof  should  bnoccupied 
by  the  owner,  or  even  used  by  him  for  the 
purpose  tor  which  it  was  intended,  would 
prevent  such  occu^^atlon  or  use  from  being 
regarded  as  conclusive  evidence  of  com- 
pletion. The  provision  ot  the  statute  that 
this  conclusive  evidence  of  completion 
shall  be  applicable  only  "In  case  of  con- 
tracts" makes  It  essential  that  tbe  claim- 
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ant  who  wonld  invoke  the  provision  in 
support  of  his  claim  of  lien,  filed  before 
the  actual  completion  of  the  liuildlni;, 
shall  Khow  that,  at  the  time  of  such  oc- 
cupation or  use  by  the  owner  there  was  a 
HubslHtlng  and  valid  contract  under  which 
the  bnildins  was  belnR  constructed.  If 
there  was  no  orisinal  contract  tor  Ua  con- 
struction, or  if  the  one  which  bad  been 
actually  entered  Into  had  become  "wholly 
void,"  the  condition  which  the  statute 
has  prescribed  for  the  application  of  the 
exception  did  not  exist,  and  the  claim 
could  not  be  filed  until  after  the  actual 
completion  of  the  buildlnK.  or  until  after 
there  had  been  a  cessation  from  labor  for 
30  days  upon  theandnlshed  building.  The 
court  finds  In  the  present  case  ithat  the 
college  building  was  not  actually  com- 
pleted until  the  21st  of  April;  and  it  finds 
that  the  notices  of  lien,  with  the  excep- 
tion of  those  filed  on  behalf  of  the  plaintiff 
Willamette  Steam  Mills  Company,  the 
plaintiff  Thompson,  and  the  plaintiffs  Mc- 
Leod  &  O'Leary,  were  filed  prior  to  that 
date.  It  follows,  with  the  exception  ol 
the  three  plaintiffs  above  named,  that 
Judgment  should  have  been  rendered  In 
favor  of  the  appellants. 

4.  The  motion  on  the  part  of  the  college 
company  to  amend  its  answer  was  prop- 
erly refnsed,  for  the  reason  that  the  mat- 
ters songht  to  hepresentud  In  such  amend- 
ments were  immaterial.  Inasmuch  as,  by 
a  failure  to  file  the  contract  in  the  re- 
corder's office,  it  became  wholly  void,  it 
was  not  available  as  a  defense  for  any 
purpose,  either  to  determine  the  amount 
of  the  contract  price,  or  to  limit  the  lia- 
bility of  the  appellant,  or  as  the  founda- 
tion of  a  rl^ht  to  complete  the  building 
according  to  its  terms. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed  as  to  the  respondents 
the  Los  Angeles  Planing  Mill  Company, 
the  California  Door  Company,  the  Harper- 
Reynolds  Company,  B.  A.  Breakey,  and 
Charles  B.  Tldball  et  a1.,  and  the  court  is 
directed  to  enter  judgment  upon  its  find- 
ings in  favor  of  the  appellant,  as  against 
the  said  respondents;  and  as  to  the  re- 
spondents Willamette  Steam  Mills  Lum- 
bering &  Manufacturing  Company, Robert 
Thompson,  and  McLeod  &  O'Leary,  the 
order  denying  a  new  trial  is  affirmed,  and 
the  court  below  Is  directed  to  enter  its 
Jndgment,  directing  a  sale  of  the  premises 
described  in  the  action,  and  the  applica- 
tion of  the  proceeds  thereof  to  the  satis- 
faction of  the  amounts  for  which  it  Bnda 
that  the  said  respondents,  respectively, 
are  entitled  to  liens  thereon. 

We  concur:  Gauouttb,  J.;  McFar- 
i.AND,  J.;  Patkkson,  J.;  Sbaupstbin,  J. 
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Willamettk  Steam  Mim.s  Co.  et  al.  v. 

Kkkmrr  et  al.     (No.  13,690.) 
(Supreme  Court  of  California.    March  31, 1893.) 
Mbchaxics'  Liens— Coxtkaot  Void  for  Wast  or 
Recokd — Desckii'tios  o»   PnoPBRTT  —  Plead- 
ings. 
1.  Where  a  contract  for  the  erection  of  a 
baildlng  is  void,  under   Code  Civil  Proc.  5   ll88, 
for  not  having   been   recorded,  claims   lor   me- 
chanics' liens  thereon  may  be  filed  within  80  days 


after  the  aotual  completion  of  the  building,  irre- 
spective at  previous  acceptance  or  occupancy  by 
the  owner.  Willamette  Hteain  Mills  Co.  v.  Lm 
AuReles  College  Co.,  (Cal.)  29  Pac.  Rep.  629,  fol- 
lowed. 

a.  Code  ClvU  Proc.  i  1187,  reanlres  that 
claims  for  mecbanios'  I  lens  on  a  baildlng  be  filed 
with  the  county  recorder,  containing  "a  descrip- 
tion of  the  property  to  be  charged,  sufficient 
fur  idontlllcation. "  HelcL,  that  where  a  claim  de- 
scribed the  property  as  "lot  6  in  biocli  28  of  the 
Huber  tract,  said  lot  situate  at  the  southwest 
corner  of  Hope  and  Eighth  streets, "  the  descrip- 
tion was  Bufflcienlly  definite,  though  the  baila- 
ing  was  partially  on  lot  Sand  partially  on  lot 
7  of  the  blook,  and  was  at  the  ''north»iBt"  comer 
of  Hope  and  Eighth  streets. 

8.  Where  the  complaint  for  the  foreolosure 
of  a  Hen  alleged  that  the  building  was  situated 
on  "lot  6,"  and  the  proofs  showed  that  a  portion 
stood  on  lot  7,  the  complaint  should  tiave  t>een 
amended  to  conform  to  the  proofs,  and  a  decree 
should  not  have  (Men  entered  for  a  sale  only  of 
that  portion  of  the  trailding  on  lot  6. 

4.  Code  Civil  Proo.  {  1185,  provides  that  "the 
land  upon  which  any  building  is  constructed,  to- 
gether with  a  convenient  space  about  the  same, 
or  so  much  as  may  be  required  for  the  conven- 
ient use  and  occupation  thereof,  to  be  determined 
by  the  court  on  rendering  judgment, "  is  subject 
to  the  lien.  Held  that,  where  one  claims  a  lien 
on  more  land  for  its  convenient  use  than  that  oo  - 
copied  by  the  building,  appropriate  allegations 
thereof  mast  be  made  in  the  complaint 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  Wiluam  P.  Wade, 
Judge. 

Action  by  the  Willamette  Steam  Mills 
Company  and  others  against  M.  Kreroer 
and  another  to  foreclose  mechanics'  liens. 
Plaintiffs  had  judgment,  and  defendants 
appeal.    Reversed. 

Well8,  Gathrli'  &  Lee,  for  appellants. 
Johnson  «ft  Borden,  Barclay,  Wilson  A 
Carpenter,  aod  Adams  Jt  Rliodea,tor  re- 
spondents. 

Harrison,  J.  In  August,  1887,  the  ap- 
pellants made  a  contract  in  writing  with 
one  Lane  for  the  construction  of  a  frame 
baildlng.  Lane  commenced  work  under 
the  contract  in  August,  but  the  contract 
was  not  filed  in  the  recorder's  office  until 
October.  The  court  finds  that  the  build- 
ing was  completed  February  23,  1888,  and 
also  that  in  January  it  bad  been  accepted 
by  the  architect  as  finished,  und  that  npon 
such  acceptance  it  bad  been  occupied  by 
the  appellants  prior  to  its  actual  comple- 
tion. Claims  of  lien  in  behalf  of  the  three 
plaintiffs  herein  were  filed  in  the  recorder's 
office  on  the  8th,  15tb,  and  17tb  days  of 
March,  respectively ;  and,  the  said  claim- 
ants having  thereafter  begun  separate 
actions  tor  their  enforcement,  the  three 
actions  were  consolidated,  and  upon  their 
trial  judgment  was  rendered  in  favor  nt 
the  plaintiffs,  from  which,  and  from  an  or- 
der denying  a  new  trial,  th9  defendants 
have  appealed. 

The  lot  of  land  upon  which  The  building 
was  constrncted  is  situated  at  the  north- 
east corner  of  Hope  and  Eighth  streets,  in 
Los  Angeles,  and  Is  a  portion  of  block  28 
of  the  Huber  tract,  having  a  frontage  on 
Hope  street  of  about  70  feet.  Block  28  has 
a  frontage  of  300  feet  on  Hope  street,  and 
bad  been  mapped  intoO  Bul)dlvisions,  with 
a  frontage  of  50  leeteach  upon  that  street. 
Kremer  bad  at  one  time  owned  the  whole 
of  the  block,  but,  prior  to  making  the  con- 
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tract  with  Lane,  had  sold  and  conveyed  all 
except  this  lot,  embracing  lot  6  and  a 
part  of  lot  7  of  the  original  subdivision. 
The  bulldlngin  queMtion  was  placed  about 
24  feet  north  from  Eighth  otreet,  and  was 
of  such  dimension  that  Itcovered  portions 
uf  lot  6  and  lot  7.  In  the  claim  of  lien 
filed  by  the  California  Door  Company,  one 
of  the  plaintiffs  herpln,  the  lot  upon  which 
the  building  was  constructed  is  described 
as  "lot  6  In  block  28  of  the  Huber  tract, 
Baid  lot  being  situate  at  the  southwest 
corner  of  Hope  and  Eighth  streets,  in 
said  city;"  the  description  in  the  other 
claims  locating  the  lot  at  the  northeast 
corner  of  these  streets. 

1.  The  failure  to  file  the  contract  In  the 
recorder's  ofUce  before  the  work  was  coni- 
menred  rendered  the  contract  "wholly 
void,"  (Code  Civil  Proc.  §  1183;) and  under 
the  principles  announced  In  Willamette 
Steam  Mills  Co.  t.Lob  Angeles  CoIlegeCo., 
(Cal.,  No.  13,639,)  29  Pac.  Rep.  629,  the  plain- 
tiffs could  file  their  claim  of  lien  at  any 
time  within  30  days  after  the  actual  com- 
pletion of  the  building,  irrespective  of  its 
previous  acceptance  and  occupancy  by  the 
owner. 

2.  The  time  at  which  the  bailding  was 
completed  was  a  question  of  fact,  to  be  de- 
termined by  the  trial  coart.  Upon  this 
question  the  evidence  before  it  was  con- 
flicting, and  we  must  accept  its  determina- 
tion as  correct.  Whether  the  Items  of 
work  which  were  done  after  the  date  at 
which  the  appellant  claims  the  building 
was  completed  were  a  "trivial  Imperfec- 
tion "  was  also  a  matter  of  fact,  to  be  de- 
termined by  that  court.  Harlan  v.Stnffle- 
beem,  87  Cal.  508,  25  Pac.  Bep.  686.  It  can- 
not be  said,  as  matter  of  law.  that  any 
failure  of  completion  Is  a"  trivial  imperfec- 
tion." 

8.  The  statute  (Code  Civil  Proc.  §  1183) 
provides  that  material  men  and  laborers 
performing  labor  upon,  or  furnishing  ma- 
terials to  be  used  lu  the  construction  of,  a 
bailding,  etc.,  shall  have  a  lien  "upon  the 
property  upon  wliich  they  have  bestowed 
labor  or  furnished  materials;"  and  section 
1187  requires  that  ev?ry  person  claiming 
the  benefit  of  the  chapter  shall,  within  30 
days  after  the  completion  of  the  building, 
file  for  record  with  the  county  recorder  of 
the  county  In  which  such  property  is  situ- 
ated a  claim  containing  "a  description  of 
the  property  to  be  charged  with  the  Hen, 
enflicient  for  identification. "  In  the  pres- 
ent case  the  "property "  upon  which  the 
plaintiffs  bestowed  labor  and  furnished 
materials,  and  npon  which  they  claim  a 
Hen,  Is  the  "building"  which  was  con- 
structed nnder  the  contract  with  Lane; 
and  the  description  of  that  "property" 
which  they  are  required  to  give,  in  their 
claim  of  lien,  is  only  such  a  description  as 
would  be  "sufficient"  for  Identification. 
We  are  of  the  opinion  that  the  description 
of  the  property  in  the  claim  of  Hen  filed  by 
the  California  Door  Company  is  a  sulB- 
cient  compliance  with  the  statute.  It  is 
stated  therein  that  the  materials  bad  been 
furnished  and  used  in  a  building  which 
Kremer  had  caused  to  be  constructed  un- 
der a  contract  with  Lane  "npon  lot  6 In 
block  28  of  the  Huber  tract,"  in  Los  An- 
geles.   The  further  statemeot   that  said 


lot  was  "situate  at  the  sooth  west  comer 
of  Hope  and  Eighth  streets  In  said  city," 
Instead  of  at  the  northeast  corner,  was 
Immaterial,  and  would  have  been  rejected 
as  a  false  call  In  a  deed  of  conveyance. 
As  it  did  not  appear  that  the  appellants 
had  caused  the  construction  of  any  other 
building  at  the  intersection  of  Hope  and 
Eighth  streets  than  the  one  at  the  north- 
east corner,  the  further  statement  that 
the  building  was  In  block  28  of  the  Huber 
tract  fully  identified  its  location.  Nor  was 
the  Bufflcienc.v'  of  the  description  impaired 
by  the  statement  that  the  building  was 
on  lot  6  in  that  block.  The  greater  por- 
tion of  it  was  in  fact  upon  that  lot:  and 
the  building  intended  was  thus  sufficiently 
identified,  notwithstanding  it  extended  a 
short  distance  beyond  the  line  of  division 
between  the  two  lots.  If  there  had  been 
a  building  upon  each  of  the  lots,  and  the 
plaintiff  had  stated  that  the  building  upon 
which  he  claimed  the  lien  was  upon  lot  6, 
be  might  have  been  precluded  from  enforc- 
ing a  lien  against  the  one  npon  lot  7,  but 
in  the  absence  of  any  ambiguity  or  uncer- 
tainty the  statement  must  be  held  suffi- 
cient whenever  it  can  be  determined  from 
it  what  liullding  was  intended  ;  and  as  a 
general  rule  the  sufficiency  of  the  descrip- 
tion is  a  question  of  fact,  to  be  determined 
by  the  trlail  court.  The  claimant  is  not 
required,  before  filing  his  claim  of  Hen,  to 
make  an  accurate  survey  of  the  lot  upon 
which  the  building  stands,  at  the  risk  of 
losing  his  lien  if  he  makes  a  slight  mistake 
la  giving  Its  boundaries;  nor  is  he  even  re- 
quired to  give  the  boundaries  of  the  lot. 
Mr.  Phillips,  in  his  treatise  on  Mechanics' 
Liens,  (section  379.)  says:  "The  best  rule 
to  be  adopted  is  that  If  there  appear 
enough  in  the  description  to  enable  a 
party  familiar  with  the  locality  to  identify 
the  premises  intended  to  be  described  with 
reasonable  certainty,  to  the  exclusion  of 
others,  it  will  be  sufficient.  There  Is  great 
reluctance  to  set  aside  a  mechaniCH' 
claim  merely  for  loose  description,  as  the 
acts  generally  contemplate  that  the  claim- 
ants should  prepare  their  own  papers; 
and  It  Is  not  necessary  that  the  descrip- 
tion should  be  either  full  or  precise."  See, 
also,  Kennedy  v.  House,  41  Pa.  St.  39 :  Mc- 
Cllntock  V.  Rush,  63  Pa.  St.  205;  North- 
western  Cement  4:  Concrete  Pavement  Co. 
V.  Korwpgian-UanlHh,  etc..  Seminary,  43 
Mlun.  449,  45  N.  W.  Rep.  868;  Cleverly  v. 
Moseley,  148  Mass.  280,  19  N.  E.  Rep.  394; 
Seaton  v.  Hixon,  .S5  Kau.  663,  12  Pac.  Rep. 
22;  HotaUng  v.  Cronise,  2Cal.  60;  Tredin- 
nick  V.  Mining  Co.,  72  Cal.  78, 13  Pac.  Rep. 
152. 

4.  In  an  action  to  foreclose  the  Hen,  It  Is, 
however,  necessary  that  the  property 
which  the  plaintiff  seeks  to  subject  to  a 
sale  therefor  should  be  definitely  described, 
and  that  the  judgment  should  specifically 
designate  the  property  affected  l)y  the  Hen 
and  directed  to  be  sold ;  otherwise  the  offi- 
cer executing  the  judgment  can  neither 
point  out  the  property  which  he  offers  for 
sale,  nor  place  the  purchaser  in  possession 
thereof,  and  the  deed  which  be  may  exe- 
cute will  not  convey  any  title;  and,  as 
the  judgment  must  follow  the  complaint, 
it  is  essential  that  the  complaint  should 
itself  contain  such  specific  duscrlptioii.    lo 
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the  complaint  of  the  Lob  AnKeles  Planing 
Mill  ('oinpany  It  l8  alleged  that  the  bnlld- 
Ing  Ir  "upon  that  certain  lot  or  parcel  of 
land  Bitoate  In  the  city  of  nud  county  of 
Los  AngeleB,  state  of  Calltornla,  at  the 
north  wetit  corner  of  Eighth  and  Hope 
streets."  A  conveyance  In  which  that 
was  the  only  description  would  be  void 
for  uncertainty,  in  the  complaints  of  the 
titber  plaintiffs  the  lot  Is  described  afl  "lot 
six  (6)  In  block  twenty-eight  (28)  of  the 
Uuber  tract  In  Bald  city;"  one  of  said 
complaints  stating  that  said  lot  Is  "situ- 
ate at  the  corner  of  Hope  and  Eighth 
streets,  In  said  city, "  and  the  other,  that 
It  Is  at  the  northeast  corner  of  said  streets. 
The  court,  however,  fonnd  that  the  build- 
ing Is  upon  the  lot  In  said  city  "on  the 
northeast  corner  of  Eighth  and  Hope 
streets;  said  lot  being  more  particularly 
described  as  lot  6,  and  the  southerly  ten 
feet  of  lot  7,  block  28,  of  the  Ruber  tract." 
In  Its  decree  It,  however,  directs  that  only 
that  part  of  the  building  which  is  upon 
lot  6  shall  be  sold  In  this  respect  the 
court  erred.  The  statute  gives  n  lien  upon 
the  entire  building  for  any  portion  of  the 
labor  done  or  materials  furnished  there- 
for; and  there  is  no  provision  for  a  lien 
upon  a  portion  of  a  building,  or  for  the 
sale  of  a  part  of  a  building  to  satisfy  a 
lion  npon  the  whole.  We  have  already 
seen  that  the  claims  of  lien,  as  filed,  were 
sufficient  to  embrace  the  entire  building, 
and  when  it  was  shown  that  the  building 
was  upon  more  land  than  was  described 
in  the  complaint,  the  court  should  have 
directed  ameudments  to  be  made  to  the 
complaints,  so  that  they  might  conform 
to  the  proofs,  and  should  then  have  direct- 
ed a  sale  of  the  entire  building,  and  such 
land  as  It  should  determine  to  be  required 
for  the  convenient  use  and  occupation 
thereof. 

5.  The  statute  (Code  Civil  Proc.  S  1185) 
provides  that  "the  land  upon  which  any 
building  is  constructed,  together  with  a 
convenient  space  about  the  same,  or  so 
much  as  may  be  required  for  the  conven- 
ient use  and  occupation  thereof,  to  be  de- 
termined by  the  court  on  rendering  Judg- 
ment," is  also  subject  to  the  lien.  The 
amount  of  laud  thus  to  be  made  subject 
to  the  Hen  Is  an  Issuable  fact,  (Qreen  v. 
Chandler,  64  Cal.  626,)  and  can  be  deter- 
mined by  the  court  only  when  such  isBue 
is  presented  by  the  pleadings.  The  land 
upon  which  the  building  Is  constructed  Is 
necessarily  subject  to  the  Hen,  to  the  ex- 
tent of  the  owner's  interest  therein  ;  but  if 
the  plaintiff  would  claim  that  more  than 
that  is  required  for  the  convenient  use  and 
occupation  of  the  building,  and  have  the 
same  sold  in  satisfaction  of  his  lien,  be 
must  make  appropriate  averments  there- 
for. Although  the  finding  of  the  court 
that  the  southerly  10  feet  of  lot  7,  and  the 
northerly  39  feet  of  lot  6,  are  required  for 
the  convenient  use  and  occupation  of  said 
building,  was  In  accordance  with  evidence 
Introduced  therefor,  neither  of  the  com- 
plaints made  any  such  averment;  and  be- 
fore making  such  finding  the  court  should 
have  directed  the  complaints  to  be  amend- 
ed therefor. 

The  judgment  and  order  denying  a  new 
trial  are  vacated,  and  the  court  below  la 
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directed  to  permit  the  plaintiffs  to  amend 
their  complaints  In  the  matters  indicated 
in  this  opinion,  and  thereupon  to  enter  Its 
Judgment  In  their  favor  upon  the  fludings 
already  made. 

We  concur:    GAnotJTTE,     J.;    McFar- 

LANO,  J.;  F4TER80N,  J.;  SUABPBTUI.V,  J. 
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Gaob;  et  at.  v.  Downey  et  al.  (No.  14,411.) 
(Supreme  Court  of  California.    March  81, 1899.) 

JnOOMENT — CONTKADIOTION — ReS  JUDICATA— LIM- 
ITATION or  Actions  against  Adhinistbatob — 
Adveuse  Possession. 
1.  Wliere  a  court  Inadvertently  determines  two 
matters  standing  in  snch  opposition  as   to  bo  In- 
capable of   an   harmonious  construction,  as,  toe 
instance,  that  the  same  properly  belongs  abso- 
lutely to  eaoh  of  two  persons,  the  decision  Is  of 
no  effect. 

S).  A  widow  sued  her  husband's  administrator 
for  land,  which  she  alleged  was  known  as  the 
"Valle  de  ISan  Jose  and  Agua  Caliento, "  and  was 
comprised  in  the  Pico  and  Warner  grants.  It  was 
alleged,  also,  that  the  property  Included  in  the 
said  mortgage  was  the  same  set  apart  as  a  home- 
stead to  Warner  and  his  family;  and  that,  when 
the  mortgage  was  foreclosed,  the  husband  bought 
the  property  in  his  own  name.  The  court  decreed 
that  the  husband's  title  to  certain  land,  known 
as  "Warner's  Ranch,"  should  vest  In  the  plain- 
till  as  her  separate  estate,  being  the  same  land 
set  apart  as  a  homestead,  the  same  included  In 
the  sheriff's  deed  to  the  husband  under  foreclos- 
ure, and  being  the  Ranoho  de  Valle  de  Han  Joae 
and  A^a  Caliente,  excepting  the  Moss  league. 
It  was  stipulated  by  the  parties  that  the  Moss 
league  was  Included  In  a  patent  known  as  the 
"Portilla  Patent, "  and  that  all  the  balance  of  the 
land  included  therein  had  been  set  apart  for  the 
Warner  homestead,  together  with  the  land  in- 
cluded in  the  Warner  patent.  The  land  in  the 
sheriff's  deed  was  described  as  the  "Valle  de 
Baa  Jose  and  Agua  Caliente, "  the  latter  being 
a  part  of  the  former.  The  Warner  grant  was  of 
the  Valle  de  Ban  Jose,  and  comprised  the  entire 
valley.  Including  Agua  Caliente,  being  bounded 
by  the  mountain  on  all  sides.  The  decree  fur- 
ther described  the  land  as  "Warner's  Ranch," 
and  declared  what  was  included  therein.  It  ap- 
peared also  by  the  repoit  of  the  commissioners 
appointed  to  set  apart  the  Warner  homestead 
that  the  Valle  de  Baa  Josewas  known  as  "  Wamsr 
Ranch, "  and  the  parol  evidence  tended  strongly 
to  the  same  point.  Plaintiff  also  admitted  It  In 
her  pleadings  in  subsequent  litigation.  At  the 
date  of  the  decree  there  was  no  land  other  than 
the  Valle  de  Ban  Jose  or  the  Warner  homesteiul 
to  which  the  description  "Warner's  Ranch"  could 
apply.  Held,  that  the  decree  Included  all  the 
land  covered  by  the  Warner  homestead. 

3.  Code  Civil  Proo.  S  1573,  declaring  that  an 
action  for  the  recovery  of  any  estate  sold  by  an 
administrator  must  be  brought  within  three  years 
after  final  settlement,  does  not  apply  where  the 
sale  was  invalid,  and  the  xxirchaser  hod  never 
gone  into  possession. 

4.  Where  a  person  who  obtains  an  interest  in 
land  from  a  cotenont  does  not  go  Into  actual  i>os- 
session,  but  relies  upon  the  possession  of  the  ten- 
ant, his  possession  cannot  be  deemed  adverse  to 
the  other  tenant,  especially  where  there  is  noth- 
ing to  show  that  the  latter  knew  he  was  claim- 
ing adversely. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county :  Georqb  Pdtbbbauqh, 
J  adge. 

Ejectment  by  Henry  T.  Gage  and  others 
against  John  G.  Downey  and  others. 
There  was  Judgment  for  defendants,  uud 
plalntlHs  appeal. 

Henrs  T.  Oiiffe.  Swtth,  Winder  &  Smith, 
and  (Jlassell,  Stnitb  &  Futtou,  tor  appel- 
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lants.    Levi  Chase,  Bicknell  &  White,  and 
O'Brien  &  Morrison,  for  respondents. 

Oaruuttr,  J.  TbiB  ts  an  action  of  eject- 
ment. Judgment  went  for  the  defendants, 
ami  this  appeal  Is  prosecuted  from  snch 
Jadgraent  and  tbe  order  denying  plaintiff's 
motion  for  a  new  trial. 

The  facts  of  the  case  are  set  forth  In  de- 
tail In  79  Cal.  140.  21  Pac.  Rep.  527, 855, 
when  the  cause  was  previously  before  this 
court,  and  U  will  not  be  necessary  to  re- 
cite them  liere.  The  declsioo  of  this  court 
at  that  time  settled  the  rights  of  the  par- 
tics  to  a  larKe  portion  of  the  lands  in- 
volved in  this  litigation,  and  then  re- 
manded the  cause  for  a  new  trial  as  to  a 
one  fourth  interest  of  the  land  included  In 
the  Portilla  patent,  such  one  fourth  being 
the  interest  claimed  by  plaintiffs  as  hav- 
ing passed  to  the  children  of  John  Rains 
at  the  time  of  his  decease,  by  virtue  of  be- 
ing community  property  and  he  dying  in- 
testate. At  the  subsequent  trial  of  this 
cause  In  the  lower  court,  that  court  very 
properly  confined  Itself  to  an  examination 
of  the  single  question  presented  to  It  for 
investigation,  and  the  only  matter  which 
will  occupy  oar  attention  here  will  be  as 
to  the  cori-ectnesR  of  the  determination  of 
that  question  by  the  trial  court. 

It  is  very  much  to  be  regretted  that  the 
former  decision  of  this  case  by  this  court, 
found  in  79  Cal.,  21  Pac.  Rep.,  supra.  Is  not 
more  explicit  and  more  aatisractory  as  to 
some  matters  there  considered  and  deter- 
mined. At  the  first  trial  it  was  stipulated 
(and  the  stipulation  is  In  the  present  rec- 
ord) that  the  Moss  league  was  afterwards 
embraced  in  the  Portilla  patent,  and  that 
"all  the  balance  of  the  land  Included  in  the 
Portilla  grant  was  set  off  to  Warner  as  a 
homestead,  together  with  the  land  In- 
cluded In  the  patent  of  the  United  .States 
to  J.  J.  Warner."  It  will  thus  be  seen 
that  under  this  stipulation  we  have  all  the 
land  Included  In  the  Warner  patent  and 
all  the  land  Included  in  the  Portilla  pat- 
ent, except  the  Moss  league,  set  apart  to 
Warner  as  a  homestead. 

At  the  time  of  the  death  of  John  Rains 
the  title  to  the  Warner  grant  stood  in  bis 
name.  Subsequent  thereto  the  widow, 
Mrs.  Rains,  brought  an  action  in  San  Ber- 
nardino county  against  the  administrator 
of  the  estate  and  the  children,  claiming 
said  land  as  her  separate  property.  This 
court  in  its  previous  opinion,  construing 
the  complaint  in  that  case, said,  "The  lan- 
guage used  amounts  to  stating  that  the 
right  involved  and  claimed  here  la  the 
right  to  the  tract  set  apart  as  a  home- 
stead described  in  tiie  pleadings;"  and 
again,  "The  title  to  the  land  was  in  con- 
troversy as  between  the  personal  repre- 
sentative and  the  children  of  John  Rains 
on  the  one  hand,  and  his  widow  on  the 
other,  and  it  was  determined  in  favor  of 
the  widow."  The  question  as  to  the  effect 
of  the  San  Bernardino  decree  is  further 
considered  at  length  by  the  court,  but  we 
have  Hufflciently  noticed  It  for  present  pur- 
poses. We  then  have  the  stipulation  of 
counsel  that  the  Warner  homestead  includ- 
ed all  the  land  embraced  In  both  patents, 
save  the  Moss  league;  and  we  have  the 
decision  of  this  court  that  ail  the  land  in- 


cluded in  tbe  Warner  homestead  was  ad- 
Judged  to  be  the  separate  property  of  Mrs. 
Rains  (the  widow)  by  tbe  San  Bernardino 
decree,  which  would  only  leave  tbe  title 
to  tbe  Moss  league  standing  in  the  heirs 
of  Johu  Rains.  In  a  subsequent  portion 
of  the  opinion  of  the  court  this  language 
is  used:  "The  defendants  acquired  one 
half  of  tbe  land  granted  and  afterwards 
patented  to  Portilla.  Tbe  other  half  be- 
longed to  John  Rains.  He  died  intestate, 
and  It  was  acquired  during  coverture,  and 
therefore  community  property.  The  title 
to  one  fourth  of  the  land  embraced  In  tbe 
Portilla  patent  thus  vested  In  the  surviv- 
ing children  of  John  Rains."  This  con- 
clusion is  absolutely  inconsistent  with  the 
decision  of  the  court  In  a  former  part  of 
the  opinion,  wherein  it  is  determined  tbat 
the  San  Bernardino  decree  gave  Mrs.  Kalna 
good  title  to  ail  of  tbe  property  covered 
by  the  Warner  homestead,  to  wit,  all  of 
the  Warner  grant  and  all  of  tbe  Portilla 
grant  except  the  Moss  league.  If  Mrs. 
Rains  had  title  to  the  Portilla  grant  except 
tbe  Moss  league,  then  the  surviving  chil- 
dren of  Johu  Rains,  deceased,  conld  not 
have  had  tltleto  one  fourth  of  the  Portilla 
grant.  Counsel  representing  both  skies  of 
the  case,  very  properly  in  the  IntereHt  of 
their  respective  clients,  now  claim  the  law 
of  the  case  upon  this  question  tobeeii- 
tablished  in  their  favor.  We  can  only  say 
that  where  a  decision  of  the  court  by  in- 
advertence determines  two  principles  of 
law,  standing  in  such  opposition  to  each 
other  as  to  be  incapable  of  an  harmonlons 
construction,  effect  can  be  given  to  neither, 
and  as  to  such  matter  the  law  of  the  case 
has  not  been  established. 

As  already  suggested,  tbe  lower  court 
having  explicitly  followed  tbe  directions 
of  this  court  given  upon  the  previous  ap- 
peal, and  having  thereby  limited  the  inves- 
tigation at  th»  last  trial  to  tbe  status  ot 
the  one  fourth  interest  In  the  Portilla 
grant,  claimed  to  have  passed  to  the  chil- 
dren of  John  Rains  at  his  decease,  it  would 
seem  that  its  determination  as  to  such 
matter  could  properly  be  the  only  subject 
for  review  upon  this  appeal.  Such  being 
the  fact,  whatever  interest  tbe  plaintiff 
Cornelia  de  Foley  now  claims  by  virtue  of 
her  deed  from  her  mother,  Mrs.  Carillo 
Bains,  dated  June  6,  18S3,  Is  a  matter  en- 
tirely immaterial  at  this  time.for  it  Involves 
an  interest  in  the  Portilla  grant  outside  of 
tbe  limits  placed  for  this  Investigation. 
Again,  counsel  have  at  great  length  de- 
voted themselves  In  their  argument  to  the 
proper  construction  of  the  deed  from  Mrs. 
Carillo  Rains  to  defendants'  grantors, 
which  deed  Is  dated  December  3, 1868.  We 
thlnic  tbe  matter  of  minor  Importance, 
tbe  Investigation  being  limited  as  already 
suggested.  If  the  consideration  of  plain- 
tiff Foley's  title  under  the  deed  from  her 
mother  was  the  matter  at  Issue,  then  the 
construction  of  thlsdeed  from  Mrs.  Carillo 
Bains  to  defendants'  grantors  would  be 
very  material,  as  showing  that  at  tbe 
date  of  the  Foley  deed  Mrs.  Carillo  Rains 
had  no  Interest  in  the  land,  having  previ- 
ously parted  with  it  under  her  deed  as 
aforesaid.  I'laintiffs  must  recover  upon 
the  strength  of  their  own  title,  and  the 
presence  or  absence  ot  title  in  defendants 
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la  not  material,  and  whatever  Intereat  tbe 
plalntlffR  have  here  la  euch  Interest  aa  was 
not  cut  off  by,  bnt  Burvlved,  the  San  Ber- 
nardino  decree.  We  are  entirely  Batlsfled 
with  the  prevloua  decision  of  this  court  aa 
to  the  effect  of  the  Santa  Clara  Judgment, 
to  wit,  that  It  resulted  only  In  setting 
aside  certain  deeds,  etc.,  and  thereby  plac- 
ing Mrs.Carlllo  Rains  In  the  Bume  position 
afaefonnd  herself  Iroraediately  sabseqnent 
to  tbe  date  of  the  San  Bernardino  decree, 
and  the  deed  made  by  the  administrator 
thereunder.  Consequently  these  plaintiffs 
now  have  oil  the  Interests  of  the  children 
of  John  Rains,  deceased,  (unless  since  lost 
by  operation  of  law,)  to  this  one  fourth 
of  tbe  land  Inclosed  In  the  Portllla  patent, 
nnlesB  tbe  San  Bernardino  decree  adjudi- 
cated It  against  them.  It  the  plaintiffs' 
Interest  survived  that  decree,  Mrs.  CarlUo 
Bains'  deed  to  defendants'  grantors  did 
not  carry  it.  It  would  seem,  therefore, 
tbe  effect  and  scope  of  this  decree  In  a 
matter  of  great  importance  to  a  proper 
solution  of  tbe  merits  of  tbe  pending  ap- 
peal. 

Whatever  rights  the  plaintiffs  have  in 
this  land  came  to  them  as  heirs  at  law  of 
John  Rains;  for  whatever  Interest  he  may 
have  had  In  this  property  at  the  time  of 
bis  death,  it  having  accrued  to  him  by 
purchase  during  coverture,  and  be  having 
died  Intestate,  one  half  theraof  would  pass 
to  the  surviving  children.  It  Is  now  con- 
cede<l  that  under  the  San  Bernardino  de- 
cree the  plaiutlffs  have  no  rights  by  virtue 
of  tbe  Warner  patent.  Whatever  Interest 
the  widow  Rains  or  the  Rains  estate  had 
In  the  Poi'tilla  grant  came  by  reason  of  a 
deefi  from  Vicente  Carlllo  (who  owned  the 
grant  at  tbe  time)  to  John  Rains  for  an 
nndlvided  one  half  interest  thereof.  Vfe 
will  then  proceed  to  an  examination  of 
that  decree,  to  ascertain  what  portion,  if 
any,  of  tbe  Portllla  grant  was  there  ad- 
judicated to  be  the  separate  property  of 
MrH.  Rains,  the  widow. 

That  was  an  action  brought  by  Mre. 
BainsagalnstDunlap,  the  administrator  of 
theestateof  John  Rains,  deceased,  and  the 
children  of  John  Rains,  for  the  purpose  of 
obtaining  a  decree  that  certain  property 
claimed  by  Dunlap,  as  administrator  of 
said  entate,  was  her  separate  property. 
Tbe  complaint  alleged  that  on  tbe  29tb  of 
November,  185S,  John  Rains  loaned  to 
Jonathan  J.  Warner  tbe  earn  of  91,800, 
and  as  a  security  took  a  mortgage  from 
Warner  and  wife  to  that  certain  tract  of 
land  situated  in  the  county  of  San  Diego, 
Cal.,  known  as  the'Valle  de  San  Jose  and 
Agua  Callentt9,''andbelDgthe  lands  grant- 
ed to  Jose  Antonio  Pico  by  Juan  B.  Alva- 
rado,  governor  of  tbe  department  of  tbe 
Californlas,  by  deed  of  grant  of  June  8, 
1940,  and  to  John  J.  Warner  by  Manuel 
Micheltorena,  governor  as  aforesaid,  by 
deed  of  grant  of  date  November  28, 1844; 
tbe  property  and  right  included  In  said 
mortgage  being  the  land  set  oft  and 
partitioned  as  a  homestead  by  commis- 
aionera  tor  that  purpose  in  tbe  case  of  J. 
Morn  MosB  v.  Jonathan  J.  Warner  and 
Anita  Gale  Warner.  The  complaint  fur- 
ther alleged  that  Raid  money  loaned  was 
her  separate  property,  thatsald  mortgage 
was  foreclosed,  and  said  Bains  bought  tbe 


property  at  aberifTs  sale  for  tbe  amount 
of  tbe  Judgment,  and  received  tbe  deed 
therefor  in  bis  own  name.  After  trial  the 
court  rendered  the  following  Judgment: 
"And  it  is  ordered,  adjudged,  and  decreed 
that  all  right,  title,  and  interest,  claim 
and  demand,  whatsoever,  which  the  Bald 
John  Rains  had  and  held  at  tbe  time  of 
bis  death,  of,  in,  and  to  a  certain  tract  of 
land  situate  in  tbe  county  of  San  Diego, 
state  ot  California,  known  aa  '  Warner's 
Ranch,'  and  hereinafter  described,  do  rest 
and  vest  in  the  plaintiff  Muria  Merced 
Williams  de  Bains,  as  her  s«pariite  and 
undivided  property,  free  of  all  claim  and 
demand  and  incumbrances  whatsoever 
created  by  her  snid  husband,  John  Rains, 
in  said  tract  ot  land,  being  tbe  same  set 
apart  as  a  homestead  for  said  Jonathan 
J.  Warner  and  wife  by  commissioners  ap- 
pointed for  such  purpose  by  tbe  district 
court  of  the  first  Judicial  district  of  the 
state  of  California  for  San  Diego  county  in 
the  case  of  J.  Mora  Moss  v.  J.J.Warner 
et  al.,  which  partition  by  said  commis- 
sioners was  filed  In  said  court  and  ap- 
proved and  confirmed  on  September  24, 
1856,  and  being  the  same  lands  Included  in 
the  deed  of  the  sheriff  ol  San  Diego  connty 
to  John  Rains  of  date  September  8,  1861. 
recorded  in  the  county  recorder's  office  of 
San  Diego  county,  on  September  12,  1861, 
at  10  o'clock  A.  M.,  and  said  lands  being 
all  that  part  of  the  Rancbo  de  Valle  de 
San  Jnae  and  Agua  Callente  granted  to 
Jose  Antonio  Pico  by  Juan  B.  Alvarado, 
governor  of  the  department  ot  the  Callfor- 
nias,  by  grant  of  January  8, 1840,  and  to 
tbe  said  Warner  by  tbe  said  name  of  Juan 
J.  Warner,  by  Manuel  Micheltorena,  gov- 
ernor as  aforesaid,  by  grant  of  date  No- 
vember 28,  1844,  which  lies  to  the  north 
and  east  of,"etc.,the  portion  not  Included 
being  tbe  Moss  league.  In  accordance 
witli  the  terms  of  this  decree,  the  land  de- 
scribed as  and  adjudged  to  be  the  separate 
property  of  Mrs.  Rains  consisted  of  "War- 
ner's Ranch,"  and  more  definitely  de- 
scribed as  (I)  being  the  same  land  set 
apart  to  Warnerand  wlfeas  a  homestead; 
(2)  being  the  aame  land  Included  in  the 
deerl  from  the  sheriff  under  the  foreclosure 
sale  to  Rains;  (8)  being  the  Rancho  de 
Valle  de  San  Jose  and  Agua  Calleutegrant 
to  Pico  by  Gov.  Alvarado,  Jannary  8, 
1840,  and  to  Warner  by  Gov.  Manuel  Mi- 
cheltorena by  Krant  ot  November  28,  1844, 
(excepting  therefrom  the  Moss  league.) 
This  decree  of  the  San  Bernardino  court 
was  entered  March  12,  1863. 

There  con  be  no  question  ns  to  the  ex- 
tent of  the  land  Included  In  tbe  Warner 
homestead,  for  it  is  a  stipulated  fact  in 
the  case  that  tbe  Warner  homestead  era - 
braced  all  tbe  land  included  In  both  the 
Warnerand  Portllla  patents,  except  the 
Moss  league.  Consequently,  to  the  extent 
of  the  homestead  deaui-iptlon  found  in  the 
decree,  we  know  exactly  what  land  was 
there  vested  In  the  widow.  The  descrip- 
tion of  the  land  Included  in  the  deed  from 
tbe  sheriff  to  Rains  consists  of  "that  cer- 
tain tract  of  land  known  as  tbe  '  Valle  de 
San  Jnse  and  Agua  Callente,' and  being 
the  land  grunte<i  to  Jose  Antonio  Pico  by 
Juan  J.  Alvarado,  governor  of  the  de- 
partment ol  tbe  Californlas,  by  deed  of 
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jcrant  of  date  January  8,  1840,  and  to 
John  J.  Warner  by  Manuel  Michelturena, 
governor  aforeaaid,  by  deed  of  i^rant  of 
date  November  28,1844."  It  will  be  ob- 
served that  the  description  of  the  land  in 
the  BheriCf's  deed  Is  the  same  as  the  third 
dem-riptlon  set  out  in  the  decree,  except 
that  in  addition  it  includes  the  land  cov- 
ered by  the  Moss  leaRue.  The  Agna  Cal- 
lente  described  the  land  granted  to  Pico 
January  8,  1840,  and  appears  to  have 
comprised  the  northern  portion  of  the 
Valle  de  San  Jose.  The  expedieute  for- 
warded to  Governor  General  Mlcbelto- 
rena  by  Warner  contained  his  application 
for  the  place  known  by  name  as  "Valle 
de  San  Jose, "  "surrounded  by  the  moun- 
tain, and  which  is  vacant."  Upon  No- 
vember 28, 1814,  said  Mlcheltorena  by  bis 
order  recited  :  "  Whereas.  Juan  Jose  War- 
ner, Mexican  by  naturalization,  has  peti- 
tioned for  his  own  personal  benefit,  and 
that  of  his  family,  the  land  known  by  the 
name  '  Valle  de  San  Jose,'  bounded  on  the 
east  by  the  entrance  into  San  Felipe  and 
the  mountain,  on  the  west  by  the  moun- 
tain and  canon  AKuanga,  and  on  the 
north  bounded  by  the  mountain,  and  the 
boundaries  on  the  south  being  the  Carrizo 
and  the  mountain,  •  •  •  1  have  re- 
solved to  grant  him  the  said  land,  declar- 
ing it  by  these  presents  his  property."  It 
will  thus  be  seen  that  thegrant  to  Warner 
referred  to  in  the  decree,  known  as  the 
place  "  Valle  de  San  Jose, "  covered  the  en- 
tire valley,  for  it  is  bounded  at  all  points 
of  the  compass  by  the  mountain,  and  It 
also  necessarily  covers  the  Agua  Callente 
or  Pico  grant.  The  remaining  descrip- 
tion of  the  land  covered  by  the  decree  is 
the  place  known  as  "Warner's  Bauch," 
and  the  decree  Itself  in  terms  declareH 
what  land  is  included  in  the  description 
"  Warner's  Ranch. "  It  also  appears,  as 
early  as  18Q6  by  the  report  of  the  commis- 
siouers  appointed  to  set  apart  the  Warner 
homestead,  that  the  "Valle  de  San  Jose" 
was  known  as  "Warner  Ranch."  The 
oral  evidence  tends  strongly  to  the  same 
point.  The  admiHsicins  of  Mrs.  Oarlllo 
Rains  in  her  pleadings  in  subsequent  litiga- 
tion clearly  indicates  thatshesoconsidered 
It,  and  in  truth,  at  the  date  of  the  decree 
In  1863,  there  was  no  tract  of  land  other 
than  the  Valle  de  San  Jose,  or  the  Warner 
homestead,  (which  was  the  same  tract 
less  the  Moss  league,)  to  which  the  de- 
scription "Warner's  Ranch"  could  apply. 
We  cunclude  that  the  evidence  is  entirely 
convincing  that  "Warner's  Ranch"  and 
the  "Valle  de  San  Jooe"  refer  to  the  same 
tract  of  land,  which  tract  comprises  the 
Moss  league  and  the  Warner  homestead, 
and  which,  therefore,  include  all  the  land 
embraced  wihtin  the  Warner  and  Portilla 
patents,  and  that  the  San  Benardino  de- 
cree included  all  the  land  covered  by  the 
Warner  homestead.  We  leave  this  branch 
of  the  case  b.y  quoting  with  approval 
from  the  opinion  of  Mr.  Justice  Thorxto.\ 
upon  the  previous  appeal,  (79  Cal.  153,  21 
Pac.  Rep.  .531 :)  "The  complaint  [referring 
to  the  San  Bernardino  Case]  intended  to 
challenge  John  Rains'  right  and  title  to 
this  land,  and  to  bring  them  to  judicature, 
and  tills,  we  think,  was  done  by  the 
lUeader.    So  that  the  parlies  claiming  un- 


der Rains  might  deny  by  their  answer  ber 
right  to  the  land,  and  offer  in  evidence 
any  title,  whether  derived  from  Portilla 
or  any  one  else,  to  the  land,  which  would 
show  the  land  to  bo  a  part  of  bis  estate. 
The  title  to  the  land  was  In  controversy 
in  this  suit  as  between  the  personal  repre- 
sentative and  the  children  of  John  Rains 
on  the  one  band,  and  bis  widow  on  the 
other,  and  it  was  determined  in  favor  ol 
the  widow,  (plaintiff.)  John  Rains  ac- 
quired his  interest  in  the  Portilla  grant 
after  his  foreclosure  at  the  sberiB's  sale 
under  the  decree  of  foreclosure  In  the  ac- 
tion to  foreclose  bis  mortgage  taken  from 
Warner  and  wife;  and  if,  after  Mrs.  Bains 
obtained  the  deed  of  the  administrator 
under  the  decree  in  the  San  Bernardino 
Case,  she  had  brought  an  action  against 
John  Rains  to  recover  the  land  embraced 
in  the  decree,  and  he  had  set  up  against 
her  his  Portilla  title,  she  might  have  de- 
feated it,  it  not  by  the  decree  just  above 
mentioned,  by  showing  that  the  Portilla 
interest  was  acquired  by  him  with  money 
belonging  to  her  as  her  separate  estate.  In 
our  judgment,  the  decree  under  considera- 
tion conclusively  determined  that  the  land 
embraced  in  it  belonged  to  Mrs.  Rains,  and 
that  the  estate  of  Rains  had  no  title  to 
it  acquired  from  any  sonrce,— whether  Por- 
tilla or  Pico,  or  any  one  else. "  It  is  a 
stipulated  fact  that  defendants  have  title 
to  the  uudivided  one  half  of  the  land  in- 
cluded in  the  Portilla  patent,  and  there- 
fore defendants  would  have  title  to  an  un- 
divided one  half  of  the  Moss  league.  The 
rem  aining  one  half  of  the  Moss  league,  being 
in  Rains  at  the  time  of  bis  death,  de- 
scended to  his  heirs,  as  follows:  One  half 
thereof,  or  twenty-five  one-hundredtha  of 
the  entire  league,  to  Mrs.  Rains.  There 
were  five  children.  Isaac  died  a  minor, 
intestate  and  without  issue,  pending  ad- 
ministration, and  his  Interest  pnesed  to 
the  brothers  and  sisters  in  equal  shares. 
Estate  of  Donahue,  36  Cal.  329.  This 
would  vest  twenty-flve  one-bundredtbs 
in  the  four  children,  which  interest  is  now 
represented  by  the  plaintiffs  here. 

Section  1573  of  the  Code  of  Civil  Procedure 
provides:  "  No  action  for  the  recovery  of 
any  estate  sold  bj'  an  executor  or  admin- 
istrator under  the  provisions  of  this  chap- 
ter can  be  maintained  by  any  heir  or  other 
person,  claiming  under  the  decedent,  nn- 
less  It  be  commenced  within  three  years 
next  after  the  settlement  of  the  final  ac- 
count of  the  executor  or  administrator." 
During  the  progress  of  the  administration 
of  tbe  Raiua  estate,  the  administrator, 
under  order  of  the  court,  sold  to  one  Car- 
lisle tbe  interest  of  tbe  estate  in  and  to 
the  Portilla  grant.  Tbe  defendants  Insist 
that,  by  virtue  of  the  foregoing  section, 
tbe  Rains  heirs  having  failed  to  bring  any 
action  against  Carlisle  or  bis  grantees  for 
the  recovery  of  this  land,  and  the  time  for 
bringing  such  action  having  long  since 
expired,  the  title  thereto  vested  absolutely 
In  Carlisle,  and  therefore  there  is  au  oat- 
standing  title  which  is  sntflcient  to  defeat 
plaintiffs  In  ejectment.  The  fact  that  this 
probate  sale  was  not  merely  Irregular, 
but  entirely  void,  appears  to  be  immate- 
rial. Hnrinn  v.  Peck, 33  Cal.  521 ;  Ganabiv. 
Sober,  68  Cal.  87,  8  Pac.  Bep.  050.    It  ap- 
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pears  that  Carlisle  never  eotered  Into  pos- 
session of  tbls  land  nnder  bis  purchase, 
and  to  bold  that  under  the  circumstances, 
as  li«re  depicted,  the  interest  ol  the  heirs 
was  transferred  to  Carlisle  would  be  novel 
in  the  extreme,  but  we  do  not  deeio  It  nec- 
essary to  discuss  that  question.  Here  it 
is  conceded  tl]at  no  title  vested  in  Carlisle 
nnder  the  probate  sale,  and  that  the  facts 
exist  which  under  this  section  of  the  Code 
deprive  plaintiffs  of  the  right  to  brlnK  an 
action  for  the  recovery  of  the  land.  These 
are  the  only  salient  existing  facts,  and 
they  do  not  establish  title  in  any  one. 
The  provision  of  the  Code  does  not  pur- 
port to  affect  the  question  of  title  to  the 
realty,  but  simply  refers  to  a  right  of 
action.  It  is  purely  a  statute  of  repose. 
It  would  seem  that  defendants,  in  order 
to  defeat  plaintiffs'  right  of  recovery, 
coDld  no  more  rely  upon  this  defense  than 
tbey  could  upon  the  defense  of  title  in 
John  Doe  by  an  adverse  possession  for  the 
statutory  time.  The  right  to  bring  this 
action  is  entirely  distinct  from  any  ques- 
tion of  Carlisle's  title.  This  section  of  the 
Code  creates  a  statute  of  limitations,  a 
persona]  privilege,  and,  if  the  Rains  heirs 
Rboald  bring  an  action  to  recover  the 
land,  oon  conatut  that  Carlisle  would 
take  advantage  of  the  plea  afforded  b.v 
the  statute.  It  appears  that  Carlisle 
never  took  possession  of  the  land  under 
his  deed.  Perchance  he  recognised  the 
fact  that  he  obtained  no  title  thereunder, 
and  makes  no  claim  to  title.  If  such  be 
the  fact,  an  action  by  the  heirs  was  not 
demanded,  and  the  title  is  still  in  them 
and  their  grantees.  We  conclude,  there- 
fore, that  the  facts  relied  upon  In  this  re- 
gard do  not  constitute  any  defense  to 
plaintiffs'  cause  of  action. 

The  Portilla  patent  is  dated  January  10, 
188U.  The  defendant,  the  Merchants'  Ex- 
change Bank,  was  made  a  party  to  the 
action  by  an  amended  complaint  filed 
October  20, 1885,  more  than  live  years  sub- 
sequent to  the  issuance  of  the  patent,  and 
the  trial  court  found  that  as  to  the  de- 
fendant bank  the  plaintiff  Foley  was 
barred  from  any  right  of  i-ecovery,  by 
reason  of  an  adverse  possession  of  five 
years.  The  defendants  sued  in  the  origi- 
nal complaint  were  John  G.  Downey  and 
John  Doe,  Richard  Roe,  etc.,  fictitious  de- 
fendants. Almost  two  years  after  the 
filing  of  the  complaint,  a  summons  was 
served  on  ttie  Merchants'  Exchange  Bank. 
Subsequently  the  service  of  tbis  summons, 
upon  motion  of  tiie  bank,  was  quashed, 
and  the  complaint  was  then  amended  by 
substituting  said  bank  as  defendant  in 
lieu  of  Jobn  Doo,  Richard  Roe,  etc.  Some 
five  yenrs  later  plaintiffs  moved  to  set 
aside  the  original  order  quashing  the  sum- 
mons. It  is  unnecessary  to  pass  upon 
these  proceedings  In  detail.  It  is  suffi- 
cient to  say  we  believe  the  original  action 
of  the  court  in  quashing  the  service  of 
summons  Justified,  and  are  satisfied  that 
the  said  bank  was  not  a  party  to  the 
action  until  October  20, 1885.  Concedlni; 
these  facts,  the  evidence  is  insufficient  to 
support  the  finding  of  adverse  posHcsHlun. 
At  the  time  the  defendant  bank  obtained 
an  interest  in  this  land  from  the  grantees 


of  Downey,  the  plaintiff  Foley  was  a  co- 
tenant  of  Downey,  and  subsequently  she 
became  a  cotenant  of  the  bank.  The 
bank  was  never  in  the  actual  possession 
of  the  land,  and  for  Its  adverse  possession 
relies  upon  the  possession  of  its  cotenant. 
Downey;  but  this  claim  would  be  equally 
open  to  platntin  Foley.  There  is  no  evi- 
dence tliat  Downey  was  acting  for  the 
bank  in  his  claim  of  adverse  possession, 
and  especially  no  evidence  that  plaintiff 
Foley  knew  tliat  Downey  was  clalmine: 
an  adverse  puasesslon  for  the  bank  as 
against  her.  It  is  not  clear  that  one  co- 
tenant  in  possession  can  create  a  tit1«  by 
adverse  ponsession  for  himself  and  a  sec- 
ond cotenant  out  of  possesBion,  as 
against  a  third  cotenant.  In  Miller  t. 
Myles,  46  Cal.  539,  the  court  said:  "The 
tenant  out  of  possession  has  a  right  to 
assume  that  the  possession  of  his  coten- 
ant is  bis  possession  until  Informed  to  the 
contrary,  either  by  express  notice,  or  by 
acts  and  declarations,  which  may  pos- 
sibly be  equivalent  to  notice  under  certain 
circumstances.  But  until  he  has  notice, 
either  actual  or  constructive,  in  some 
form  that  the  possession  of  his  cotenant 
has  become  hostile,  it  will  be  deemed  in 
law  to  have  been  amicable,  notwith- 
standing the  tenant  in  possession  may  in 
fact  have  been  holding  adversely."  8ee 
Packard  v.  Johnson,  67  Cal.  182;  Aguirre 
V.  Alexander,  58  Cal.  28.  The  notice  to 
plaintiff  in  tbls  case  to  support  the  ouster 
is  purfly  constructive,  and  to  support 
such  character  of  notice  the  evidence  mnst 
be  entirely  convincing.  In  Winterbnrn 
V.  Chambers,  91  Cal.  180,  27  Pac.  Rep.  658. 
the  court,  in  discussing  this  question, 
said:  "It  is  the 'intent' which  determines 
the  character  of  the  possession  ;  but  it  is 
essential  that  this  intent  be  In  some 
mode,  either  by  actual  or  presumptive 
notice,  directly  or  indirectly  communi- 
cated to  the  other  cotenant.  Tbis  irtent 
is  not  the  secret  purpose  of  tbe  occupant, 
but  is  the  purpose  which  the  acts  them- 
selves manifest,  and  the  acts  done  must  be 
manifested  to  the  person  against  whom 
the  ouster  is  directed."  While  the  evidence 
here  may  have  been  sufficient  to  support 
a  finding  of  adverse  possession  in  favor  of 
defendant  Downey,  there  is  nothing  to 
be  found  in  the  record  to  Indicate  that 
Downey's  "Intent"  extended  beyond  his 
own  interest  in  the  land,  or  that  plaintitt 
Foley  had  any  notice  of  the  existence  of 
such  an  indent  in  the  mind  of  Downey, 
even  if  he  were  possessed  of  it.  We  think 
the  findings  of  the  court  upon  the  ques- 
tion of  tbe  statute  ot  limitations  arising 
under  the  probate  sale  to  Carlisle,  and 
under  the  claim  of  adverse  possession  by 
the  defendant  Merchants' Exchange  Bank, 
are  not  supported  by  the  evidence.  The 
judgment  and  order  are  affirmed  as  to  the 
land  embraced  in  tbe  said  one  fourth  of 
the  Pf)rtill8  patent,  except  as  to  the 
twenty-five  one-hundred ths  of  the  Moss 
league,  and  as  to  said  interest  the  judg- 
ment and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:    Harrison,  J. ;  Mcr.\RLAND, 
J.;  Sharpstein,  J.;  Paterbon,  J. 
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People  t.  Naole.    (No.  20,892.) 
(Supreme  Court  of  California.    April  1, 1893.) 

Criminal  Law— ArPEAL— Bupficiesct  of  Evi- 
dence. 
On  trial  for  larceny,  where  there  was  some 
evidence  tending  to  sbow  defendant's   Kuilt,  a 
verdict  of  guilty  will  not  bo  disturbed  on  tbe 
ground  of  the  Insafficienoy  thereot. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
J,  0.  Hbbbabd,  Judge. 

MagKle  Na^le  waB  convicted  of  petit  lar- 
ceny, and  appeals.    Affirmed. 

Alex  Caw/jbuII.  Jr.,  for  appellant.  Attjr. 
Oen,  Bart,  for  the  People. 

Per  Curiam.  Appellant  was  convicted 
of  petit  larceny  under  an  Information 
charging  grand  larceny,  and  now  iDsista 
tbe  evidence  is  insufficient  tn  justify  the 
verdict.  There  was  some  evidence  before 
the  Jury  tending  to  sbow  the  guilt  of  the 
defendant,  and,  anderthose  circumstances, 
we  will  not  disturb  tbe  verdict. 

Let  tbe  Judgment  and  order  be  affirmed. 


M  Cal.  JS4 

Montgomery  v.  Pacific  Coast  Land  Bn- 

keau.    (No.  14,454.) 
(Supreme  Court  of  Califomia,    April  2, 1892.) 

TSRIfS  OF  AUCTI03I  SaLB — AXNOUSCBMENT  IN  CaT- 
ALOGDE — FniNCIPAL    AND    AOENT— RaTIFICAIIOX 

of  aosnct — authobitt  of  agent — evidence — 
Pdblic  Lands— Sale  of  Boldieh's  Homestead 
BEFORE  Patent — Liabilities  of  Vendee— Ad- 
vice OF  Attornbt. 

1.  The  terms  of  a  publio  auction  sale  of  land 
were  announced  in  advance  In  a  printed  cata- 
logue, in  which  a  number  of  dilferent  tracts  be- 
longing to  different  owners  was  described,  and 
at  the  end  of  each  description  were  stated  the 
terms  of  sale.  At  the  end  of  the  catalogue,  after 
all  the  descriptions,  was  the  following:  "Title 
perfect.  Instrument  of  sale  at  purchaser's  ex- 
pense. Ten  days  allowed  for  search  of  title.  A 
deposit  of  ten  per  centum  will  be  required  on  the 
fall  of  the  hammer, "  etc.  Held,  that  the  portion 
at  the  catalogue  quoted  applied  generally  to  each 
separate  tract  described  therein. 

2.  Wbere  defendant,  assuming  to  act  as  plain- 
tlfC's  agent  to  sell  land,  receives  from  an  intend- 
ing purchaser  a  portion  of  tbe  purchase  price, 
and  plaintiff  tenders  a  conveyance  to  such  pur- 
chaser, and  notifies  defendant  in  writing  not  to 
return  the  money  so  received,  it  is  a  ratitlcation 
of  defendant's  agency. 

3.  The  fact  that  defendant  assumed  to  he 
plaintiff's  agent  is,  as  against  defendaat,  jyrltna 
facie  evidence  that  he  had  written  authority  so 
to  act. 

4.  Where  a  tract  of  land  was  patented  by  the 
United  States  as  an  additional  soldier's  home- 
stead, and  the  entry  was  made  In  tbe  name  of  the 
soldier  by  his  attorney  in  fact,  acting  under  an 
irrevocable  power  dated  two  years  before  the 
entry,  to  which  was  added  a  relinquishment  of 
dower  by  the  soldier's  wife,  and  after  the  entry 
and  Its  approval,  but  before  patent,  the  land  was 
conveyed  in  the  soldier's  name  to  plaintiff's 
grantor,  plaintiff's  title  is  good  at  law. 

6.  Such  conveyance  was  not  such  an  assign- 
ment of  the  soldier's  homestead  right  before  en- 
try in  violation  of  the  homestead  act  as  to  ren- 
der the  title  liable  to  be  annulled  at  the  suit  of 
the  United  Slates. 

6.  'Wbcro  an  intending  purchaser  of  land 
pays  part  of  the  price,  which  is  to  be  returned 
to  him  if  the  title  is  found  to  boimperfect,  while, 
if  it  Is  perfect,  he  is  to  complete  the  purchase, 
the  fact  that  he  is  advised  by  an  attorney  that 
tbe  title  is  imperfect,  and  acts  thereon  in  good 
faith,  does  not  exempt  him  from  damages  for  tbe 


breach  of  his  contract  If  the  title  Is  in  fact  per- 
fect. 

7.  Whore  such  portion  of  the  purchase  price 
is  paid  to  an  agent  of  tbe  owner  of  the  land,  and 
the  agent,  on  the  representations  of  the  intend- 
ing purchaser  that  the  owner's  title  Is  not  per- 
fect, returns  it,  and  the  title  is  afterwards 
shown  to  be  perfect,  the  agent  Is  liable  to  his 
principal  for  the  money  bo  paid  to  him. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county;  Ubokqb  Putkbbadoh, 
Judge. 

Action  by  Z.  Montgomery  against  tbe 
Pacific  Coast  Land  Bureau  to  recover 
money  alleged  to  have  been  paid,  received 
by  deienddnt  to  plaintiff's  use.  Judgment 
for  defendant.  Plaintiff  appeals.  Re- 
versed. 

Hunaaker,  Britt  &  Ooodrlcb  and  Z.  Mont- 
gomery, for  appellant. 

Wellborn,  Parker  dk  Stevens,  for  re- 
spondent. 

In  support  of  bis  position  tbat.  wbere  a 
person  agrees  to  c<iniplete  a  purchase  of 
land  if  tbe  title  thereto  be  perfect,  tbe  fact 
that  he  was  advised  by  an  attorney  tbat 
tbe  title  was  imperfect  would  justify  his 
refusal  to  perform  tbe  contract,  respond- 
ent cited  the  following:  Turner  v.  Mc- 
Donald, 76  Cal.  180, 18  Pac.  Rep.  202;  Pbil- 
lips  V.  Day.  82  Cal.  24,  22  Pac.  RAp.  976; 
Phelps  V.  Prusch,  83  Cal.  627.  23  Pac.  Rep. 
1111 ;  Hellreigel  t.  Manning,  97  N.  Y.  69. 

Beatty,  C.  J.  tu  April,  18S6,  the  defend- 
ant, a  California  curporation,  was  en- 
gaged at  tlie  city  of  San  Diego  in  tlio  buiii. 
neisB  of  selling  lands  upon  commisaiun. 
Ou  tlie  24tbof  tbat  month  Itsoid  at  public 
auction  to  A.  and  S.  Hart  a  tract  of  land 
belonging  to  the  piaiutiB  for  f 9,000.  Tbe 
terms  of  sale  were  announced  and  adver- 
tised in  advance  by  means  of  a  printed 
catalogue,  in  which  a  number  of  different 
tracts  belonging  to  different  owners  was 
deHcrlbed.  At  the  end  of  each  description 
were  stated  the  terms  upon  which  It 
would  he  sold.  I.e.  the  portion  of  the  price 
to  be  paid  in  cash, time  of  payment  of  bal- 
ance, and  rate  of  Interest  on  deferred  pay- 
ments. The  terms  of  sale  of  plainti&'s 
land,  so  announced,  were  as  follows: 
"Terms,  one-half  cash;  balance  iu  one  to 
three  years,  and  interest  at  ten  per  cent." 
After  the  description  of  other  tracts,  to 
be  sold  on  different  terms  as  to  credits, 
and  at  the  end  of  the  catalogue,  was  tbe 
following:  "Title  perfect.  Instruments 
of  sale  at  purchaser's  expense.  Ten  dayx 
allowed  for  search  of  title.  A  deposit  of 
ten  per  centum  will  be  required  on  the  fail 
of  the  hammer;  balance  of  cash  payment 
on  delivery  of  deed  ;  and,  if  not  so  paid. 
( unless  for  defect  of  title, )  then  said  ten  per 
centum  to  be  forfeited,  and  tbe  sale  to  be 
void.  For  maps,  catalogues,  and  further 
particulai's,  apply  to  Pacitic  Coast  Land 
Bureau,  branch  office,  6th  BtrCi?t  V»n  Die- 
go. R.  J.  Pb.nnkll,  Auctioneer."  »V«.  re- 
mark, in  passing,  with  respect  to  a  ques- 
tion that  seems  to  be  raised  in  the  argu- 
ment, that  there  Is,  in  our  opinion,  no 
doubt  tbat  this  last  quoted  portion  of  tbe 
catalogue  applies  geDerully  to  each  sepa- 
rate tract  described  therein,  and  not  mere- 
ly to  that  one  which  immediately  precedes 
it.  We  hold, in  other  words,  that  itstates 
in  part  tbe  terms  of  sale  of  plain  tiff's  tract 


Digitized  by 


Google 


Cal.) 


MONTGOMEBT  t.  PACITIC  COAST  LAND  BUREAU. 


641 


of  land  BB  well  as  of  otbera  described  In 
the  catalogue.  Such,  Indeed,  eeems  to 
have  been  the  conetractlon  acted  upon  by 
all  the  parties  to  the  transaction,  for  im- 
mediately ensuing  the  sale  the  Harts  paid 
to  defendant  the  sum  ot  $900,-10  per  cent, 
ot  the  porcbase  price,— and  they  at  the 
same  time  placed  in  the  bauds  ot  their 
legal  advisers  an  abstract  ot  plain tiO's 
title  to  the  land,  for  the  purpose  of  ob- 
taining their  opinion  as  to  its  Tulidlty.  Be- 
ing advised  that  the  title  was  defective, 
they,  or  their  attorneys,  stated  their  ob- 
jections to  representatives  of  the  plaintiff, 
who  insisted, notwithstanding  such  objec- 
tions, that  bis  title  was  perfect,  and  de- 
manded the  completion  ot  the  sale.  Id 
this  connection  be  tendered  a  deed  of  con- 
veyance to  the  purchasers,  to  tiie  sufH- 
cleucy  of  which  they  made  no  objection, 
bnt  which  they  declined  to  accept  solely 
upon  the  ground  that  the  title  of  plaintiff 
was  not  perfect.  Dpon  the  same  ground 
they  demanded  of  the  defendant  there- 
turn  of  the  9900,  deposited  at  the  time  their 
bid  was  accepted.  lu  compliance  with 
tills  demand,  the  defendant,  after  being 
notified  by  plaintiff  not  to  do  so,  returned 
said  $900  to  tlie  Harts,  and  the  plaintitf 
thereupon  commenced  this  action  to  re- 
cover the  same  as  money  had  and  received 
to  Ills  use.  The  cause  was  tried  without 
u  jury.  The  findings  and  judgment  of  the 
superior  court  were  In  favor  of  defendant, 
and  plaintiff's  motion  for  a  new  trial  was 
denied.  The  appeal  Is  from  the  judgment 
and  from  the  order  denying  a  new  trial. 

The  complaint  alleges  in  general  terms 
the  receipt  by  defendant  of  $900  to  the  use 
of  plaintiff,  and  the  answer  and  finding  of 
the  court  negative  this  allegation.  The 
findings,  therefore,  support  the  judgment. 
But  the  appeUant  contends  that  the  re- 
fusal of  a  new  trial  was  erroneous,  because 
the  superior  court  erred  in  admitting  evi- 
dence OTer  his  ob.iections,  and  because  the 
evidence  properly  admissible  does  not  sus- 
tain the  findings.  There  is  included  in  the 
bill  of  exceptions  an  opinion  of  the  supe- 
rior iudge,  delivered  prior  to  the  filing  of 
his  findings  of  fact  and  conclusions  of  law, 
which  shows  very  clearly  that  the  princi- 
pal ground  of  his  decision  was  that  plain- 
tiffs title,  although  it  may  be  good,  was 
not  so  free  from  doubt  as  to  enable  him  to 
enforce  its  acceptance  by  the  purchasers 
of  the  land.  He  also  holds,  apparently, 
that,  according  to  the  evidence,  the  $900 
in  controversy  was  not  received  by  de- 
fendant for  plaintiff's  use.  but  solely  for 
the  use_  and  benefit  of  the  defendant  itself. 
In  addition  to  these  grounds,  upon  which 
the  decision  of  the  superior  court  is  rested 
in  the  opinion  referred  to,  the  respondent 
contends  that  the  order  denying  a  new 
trial  must  be  afiirmed,  for  the  reason,  if 
for  no  other,  that  there  was  no  evidence 
that  plaintiff  ever  gave  the  defendant 
written  authority  to  sell  his  lands,  and, 
consequently,  that  it  does  not  appear  that 
defendant  was  the  plaiatiff's  agent  in  the 
sale  of  said  land,  or  that  the  10  per  cent, 
of  the  purchase  price  was  received  for  his 
use  or  benefit.  It  is  true  that  the  record 
contains  no  direct  evidence  of  an  anteced- 
ent written  authorization  to  defendant  to 
make  the  sale,  and  we  concede  that  with- 
v.29p.no.9 — 41 


out  such  antecedent  written  aatbority, 
or  a  subsequent  ratification  by  plaintiff 
of  the  sale  made  In  his  name  before  the  re- 
turn of  the  money  to  the  purchasers,  be 
could  not  haveclalmed  itof  the  defendant. 
But  here  there  la  evidence  ot  such  ratifica- 
tion. Before  the  money  had  beenreturned, 
(June  21,1886.)  the  plaintiff  had  tendered  a 
conveyance  (May  2x,  1880)  to  the  purchas- 
ers, and  had  notified  the  defendant  in  writ- 
ing not  to  return  the  money.  Aside  from 
this,  we  think  that,  as  against  one  wbo 
assumes  to  be  the  agent  of  another,  that 
tact  is  sufficient,  prima  facie,  to  justify  the 
Inference  that  be  was  duly  authurieed  to 
do  what  be  claimed  the  authority  to  do, 
and  that,  where  the  question  of  agency  In 
fact  becomes  material,  the  burden  is  upon 
him  to  rebut  the  presumption  arising  from 
his  claim  of  authority.  In  other  words,  we 
bold  that  where  one  sells  land  of  another, 
claiming  autliority  to  do  so,  this  Is,  aa 
agaiPHt  hlni,  at  least  prima  facie  evidence 
of  written  authority. 

As  to  the  grounds  upon  which  the  supe- 
rior court  expressly  rested  its  decision,  we 
tblok  that  neither  is  suttlclent  to  sustain 
it.  The  evidence  shows  that  the  title  of 
the  plaintiff  to  tbe  land  In  controversy 
was  in  fact  perfect, and  that  this  appeared 
from  the  abstract  and  public  records  of 
San  Diego  county  at  tbe  time  of  the  sale. 
The  land — a  tract  of  80  acres— had  been 
patented  by  tbe  United  States  as  an  addi- 
tional soldier's  homestead.  The  entry 
was  made  in  the  name  of  the  soldier,— • 
Cook,— by  bis  attorney  in  fact,  acting  un- 
der an  Irrevocable  power  dated  two  years 
before  the  entry,  to  which  was  added  a  re- 
liDqulshuieiit  of  dower  by  Cook's  wife. 
After  the  entry  and  its  approval,  but  be- 
fore patent,  the  land  was  conveyed  in  the 
name  of  Cook  to  plaintiff's  grantor.  It 
was  admitted  that  the  legal  title  was  in 
the  plaintiff,  but  in  tbe  opinion  of  the 
lawyers  who  advised  the  Harts  the  terms 
of  the  power  under  which  the  land  had 
been  entered  and  conveyed,  and  the  cir- 
cumstances of  the  transaction,  were  such 
as  clearly  to  evince,  and  to  put  any  pur- 
chaser upon  notice,  that  Cook  bad  virtu- 
ally and  in  effect  made  an  assignuient  of 
his  homestead  right  before  the  entry,  con- 
trary to  tbe  terms,  or  at  least  to  the  clear 
policy,  of  the  law  of  tlio  ITiilted  States; 
that  tlie  patent  had  therefore  been  fraud- 
ulently obtained,  and  could  at  any  time  be 
annulled  ut  the  suit  of  the  United  States. 
This  opinion,  wo  think,  was  erroneous. 
In  the  case  of  Kose  v.  Lumber  Co.,  73  Cal. 
88.5.  15  Pae.  Hep.  19,  this  court  decided  that 
a  patent  of  the  United  States,  issued  un- 
der similar  circumstances,  was  not  void, 
and  placed  its  decision  upon  the  ground 
that  there  bad  been  no  violation  of  the 
terms  or  the  spirit  ot  the  law.  Upon  the 
same  ground  it  must  be  held  tbat  plain- 
tlB's  title  is  not  only  good  at  law,  but 
that  It  is  secure  against  a  suit  in  eqnity 
to  annul  tbe  patent. 

But  tbe  superior  court,  irrespective  ol 
the  question  of  the  actual  validity  ot  tbt 
title,  which  It  held  not  to  be  necessarily 
Involved,  decided  that  the  purchasen 
were  justified  In  refusing  tbe  conveyanc« 
and  In  demanding  back  their  deposit,  and. 
therefore,  tbat  defendant  was  bound  t( 
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restore  It,  because  of  tbe  opinion  of  coun- 
sel of  admitted  standing,  ability,  and  rep- 
utation Tbat  tlie  title  was  not  safe.  We 
thinii,  howHver,  that  upon  the  authority 
of  Winter  v.  Stock,  29  Cal.  413,  it  must 
be  held  otherwise.  A  purchaser  of  real 
property  doeti  well  to  obtain  professional 
advice  as  to  the  validity  of  the  title,  but 
he  must  tal^e  tbe  rial:  of  tbe  soundness  of 
tbe  advice  upon  which  be  acts.  It  may 
turn  out  to  be  erroneous,  and,  it  ho,  tbe 
fact  that  it  was  given  and  acted  upon  In 
good  faith  will  not  exempt  bim  from 
damages  for  the  breach  of  his  contract. 
None  of  tbe  later  cases  cited  by  respond- 
ent are  in  contiictwith  this  view.  Wehave 
not  been  cited  to  any  decision,  and  we 
know  of  none,  which  holds  that  where  the 
facts  arc  all  admitted  and  appear  of  rec- 
ord, an  erroneous  opinion  tbat  a  title  Is 
invalid  will  justify  a  purchaser  in  receding 
from  bis  bargain.  From  this  view  of  the 
law  It  follows  as  a  necessary  consequence 
that,  when  the  plaintiff's  title  was  shown 
to  be  perfect,  and  lie  tendered  a  sufficient 
conveyance,  he  became  entitled  to  demand 
and  receive  from  the  purchasers  the  cash 
payment  provided  for  In  tbe  terms  of  sale, 
and,  as  a  part  thereof,  tbe  9»00  in  the 
hands  of  defendant, less  its  proper  charges 
and  commissions. 

It  may  be  conceded  tbat  as  to  this  de- 
posit tbe  defendant,  pending  tbe  examina- 
tion of  tbe  title,  was  a  stakeholder  for  tbe 
parties  and  for  its  own  protection.  But 
when  tbe  title  was  shown  to  be  perfect 
tbe  deposit  then  became,  according  to  tbe 
terms  of  sale,  a  portion  of  the  cash  pay- 
ment, and  the  property  of  tbe  plaintiff,  less 
the  charges andcommissions of  the  defend- 
ant. Thereafter  the  defendant  could  not 
return  it  to  tbe  purchaser  except  at  its 
own  risk.  Having  done  so,  and  having 
made  a  mistake,  it  cannot  escape  its  ]u3t 
liability  to  the  plaintiff. 

We  think  the  court  erred  In  admitting  In 
evidence  the  opinions  of  the  attorneys 
who  pronounced  plaintiff's  title  unsafe, 
and  in  admitting  evidence  as  to  the  mean- 
ing of  tbe  printed  terras  of  tbe  sale.  We 
also  think  tbat  on  the  evidence  the  find- 
ings and  Judgment  should  have  been  tor 
tbe  plaintiff.  The  judgment  and  order 
appealed  from  are  reversed. 

We  concur:  DbHavrn,  J.;  Sbarpstbin, 
J.;  Patbrson,  J.;  MoFakland,  J.;  Ga- 
BOUTTB,  J. ;  Hakkison,  J. 


94  Cal.  304 

People  t.  No  Sam  Chuko  et  al.    (No. 

20,876.) 

{.Supreme  Court  of  Calif  amia.    April  6, 1893.) 

Criminal  Law— Former  Jeopardy. 

Defendants  have  been  placed  in  "jeopardy" 

where  they  have  heen  tried  lor  iJctit  larceny,  but 

before  verdict  the  court,    believing  thoy  nave 

been  guilty  of  a  greater  offense,  which  includes 

the  crime  charged,  dismisses  the  case;  and  thoy 

cannot  be  reaiTestcd  and  tried  for  the  same  or  a 

higher  offense,  involving  the  same  facts. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  D.J. 
MuHPBY,  Judge. 

On  the  trial  in  the  police  court  of  Ng 
Sam  Chung  and  Woo  Sing  for  the  offense 
of  petit  larceny  tbe  evidence  showed  that 


tbe  offense  charged  was  grand  larceny, 
and  the  court  dismissed  tbe  case.  There- 
after they  were  charged  in  tbe  superior 
court,  and  convicted  of  grand  larceny, 
and  appeal.    Reversed. 

Robert  Ferra.1  and  F.  E.  Stranahan,  for 
appellants.  Wm.  S.  Baruea  and  Atty. 
Geo.  Hart,  for  the  People. 

Gaboutte;,  J.  The  defendants  were 
prosecuted  in  tbe  police  court  of  the  city 
and  county  of  San  Francisco  for  the 
offense  of  petit  larceny,  in  stealing  one 
gold  bracelet  of  tbe  value  ot  $27,  tbe  prop- 
erty of  Jeong  Koong.  A  jury  trial  was 
waived ;  and  after  tbe  evidence  was  con- 
cluded, upon  tbe  suggestion  of  tbe  prose- 
cuting attorney  that  the  property  was 
taken  from  tbe  person  of  said  Koong,  and 
tbat  therefore  the  offense  was  grand  lar- 
ceny, the  court  ordered  the  action  dis- 
missed. The  defendants  were  thereafter 
placed  upon  trial  in  the  superior  court  up- 
on a  charge  of  grand  larceny,  upon  an  In- 
formation alleging  the  same  facts  set  out 
in  tbe  complaint  in  the  police  court,  and 
the  further  fact  that  the  property  was 
taken  from  tbe  person  of  said  Jeong 
Koong.  In  addition  to  their  pica  of  not 
guilty,  tbe.v  plead  that  the.v  had  been 
once  In  jeopardy,  and  the  determination 
of  that  question  is  the  only  matter  in- 
volved upon  this  appeal. 

The  solution  of  the  question  as  to 
whether  a  defendant  has  been  placed  In 
jeopardy  in  many  cases  is  a  matter  of 
considerable  difficulty,  especially  in  the 
light  of  tbe  variance  existing  in  the  de- 
cisions of  the  courts  upon  the  subject. 
Bishop,  in  bis  work  on  Criminal  Law, 
(section  1027,)  states  the  general  rule  to 
be:  "When  the  indictmentlssufflcient  and 
tbe  proceedings  are  regular,  before  a 
tribunal  having  jurisdiction,  down  to  the 
time  when  the  jeopardy  attaches,  there 
can  be  no  second  Jeopardy  allowed  In 
favor  of  the  state  on  account  of  any  lapse 
or  error  at  a  later  stage."  In  1  Benn.  & 
H.  Lead.  Crim.  Cas.  p.  537,  the  correct  rule 
for  tbe  determination  of  the  question  as 
to  the  existence  of  a  prior  Jeopardy  forthe 
same  offense  is  thus  stated:  "A  former 
conviction  or  acquittal  of  a  minor  oBense 
is  a  bar  to  a  prosecution  for  tbe  same  act, 
charged  as  a  higher  crime,  whenever  the 
defendant,  on  trial  of  tlie  latter,  might  be 
legally  convicted  of  the  former,  had  there 
been  no  other  prosecution."  The  author 
Illustrates  by  sa.ying:  "If,  therefore,  a 
person  has  been  Indicted  and  convicted  of 
manslaughter,  lie  cannot  be  again  prose- 
cuted for  the  same  homicide,  charged  as  a 
murder;  for,  though  these  crimes  are  not 
exactly  the  same,  yet,  as  the  person,  when 
on  trial  For  murder,  might,  under  tbe  rules 
of  law,  have  been  convicted  of  man- 
slaughter, if  the  evidence  failed  to  sustain 
the  more  serious  offense,  it  would  follow 
that  if  he  had  been  already  convicted  of 
manslaughter,  in  a  prior  indictment  for 
tbat  crime  alone,  he  might  on  the  trial  for 
murder  be  convicted  of  the  same  identical 
crime,  and  thus  he  punished  twice."  Tbe 
correctness  of  the  converse  «)f  tbe  forego- 
ing rule  is  eveu  more  manifest,  viz..  a  con- 
viction or  acquittal  of  a  higher  offense  is 
a  conviction   or   acquittal   ot  all   lesser 
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oRenses  necefworHy  included  ttierein. 
Blob.  Crim.  Law,  §  1057,  fully  Indorses  the 
principle  laidduwn  in  the  authority  Just 
qaoted.  The  author  says:  "Where  the 
conFlctlon  or  acquittal  la  upon  an  indict- 
ment covering  no  more  than  one  of  the 
smaller  crimes  Included  within  a  larger, 
will  it  bar  fresli  proceedings {orthelarger? 
If  it  will  not,  then  the  prosecutor  may 
begin  with  the  smallest,  and  obtain  suc- 
cessive convictions,  ending  with  the  lar- 
gest, while,  if  he  had  begun  with  the  lar- 
gest, he  must  there  stop, — a  conclusion  re- 
pugnant to  good  sense. "  The  same  princi- 
ple is  declared  in  Wbart.  Crim.  Law,  §  568. 
In  the  case  of  State  v.  Wiles,  26  Minn.  381, 
4  N.  W.  Rep.  615,  we  find  the  lacts  and  tlie 
legal  principles  similar  to  those  involved 
in  this  appeal.  The  defendant  was  con- 
victed of  a  misdemeanor  by  a  Justice  of 
the  peace,  in  stealing  a  hat  of  the  value 
of  four  dollars.  Unbsequently,  he  was 
prosecutea  for  a  felony  in  stealing  tbe  bat 
from  a  sbop.  The  court  held  that  the  first 
conviction  was  a  bar  to  tbe  second  prose- 
cution; petit  larceny  being  necessarily  in- 
cluded in  the  second  offense  charged.  In 
this  case  tbe  defendants  are  charged  -with 
grand  larceny,  ia  stealing  a  bracelet  of  the 
value  uf  $27  from  tbe  person  of  oneKoong. 
This  offense  as  uecessarily  Includes  petit 
larceny  as  the  stealing  of  a  hat  of  tbe 
valoe  ut  four  dollars  from  a  shop  includes 
petit  larceny,  or  as  the  offense  of  an  as- 
sault with  a  deadly  weapon  includea  a 
simple  assault.  Aside  from  the  question 
of  jeopardy,  there  can  be  no  doubt  that, 
under  tbe  Information  filed  against  the 
defendants  In  this  case,  they  could  have 
been  convicted  of  petit  larceny,  if  the  evi- 
dence at  the  trial  bad  failed  to  show  that 
tbe  property  watt  taken  from  tbe  person 
of  said  Koong.  It  follows  tbat,  if  defend- 
ants were  placed  io  Jeopardy  by  reason  of 
tbe  proceedings  in  the  police  court,  their 
trial  in  the  superior  court  was  a  second 
jeopardy,  and  they  are  entitled  to  their 
discharge.  It  appears  the  defendants  were 
tried  upon  a  charge  of  petit  larceny  by  a 
court  of  competent  jurisdiction,  and  upon 
the  conclusion  of  the  evidence  the  court, 
believing  that  another  offense  bad  been 
committed,  refused  to  render  a  judgment, 
but  dismissed  the  action  of  its  own  mo- 
tion. If  the  evidence  in  the  case  proved  a 
petit  larceny,  tbe  court  should  have  found 
tbe  defendants  guilty;  if  the  proof  was 
lacliiDg  to  establish  such  offense,  it  should 
have  found  the  defendants  not  guilty. 
Jeopardy  had  attached  to  tbem  long 
before  the  court  dismissed  the  action; 
and  It  could  not  deprive  tliem  of  any 
benefit  to  be  derived  from  that  jeopardy 
by  refusing  to  allow  the  case  to  go  to 
Judgment,  even  though  it  was  aware 
that  by  reason  of  an  error  of  law  com- 
mitted during  the  progress  of  the  trial, 
or  l»y  reason  of  iusuflicieucy  of  tlie  evi- 
dence to  support  the  charge,  a  mistrial 
would  be  the  necessary  result.  In  this 
case.  If  the  police  court  had  rendered  a 
Judgment  of  conviction, it  would  not  have 
been  void,  but  voidable  only.  Under  a 
voidable  judgment  of  conviction  a  defend- 
ant is  not  only  in  jeopardy,  but  in  Jail ; 
and  such  a  judgment  accomplishes  all  tbe 
purposes  contemplated   by  any  Judgment, 


until  Bucces-sfuny  attacked.  There  is  no 
good  reason  to  be  urged  that  after  these 
proceedings  In  tbe  police  court  the  defend- 
ants could  have  been  again  arrested  and 
tried  upon  the  charge  of  petit  larceny 
upon  the  same  facts.  Such  a  prosecution 
could  have  been  had  unless  the  previous 
proceeding  caused  Jeopardy  to  attach. 
It  is  thus  apparent  tbat  Jeopardy  did  at- 
tach: and,  under  the  standard  authorities 
which  we  have  cited,  it  was  a  fatal  bar 
to  the  prosecution  in  tbe  superior  court. 
The  case  of  People  v.  Hunckelur,  48  Cal. 
331,  Is  directly  in  point  upon  many  of  tbe 
matters  herein  discussed.  Let  the  Judg- 
ment and  order  be  reversed,  and  the  cause 
remanded,  with  directions  to  discbarge 
the  defendants  and  dismiss  tbe  proceed- 
ings. 

We  concur:  De  Haybn.  J.;  McFau- 
LANn,  J.;  Uabbison,  J.;  JSharpstein,  J. ; 
Patehbon,  J. 


M  Cal.  317 

Tkebka  v.  Owens,  Collector.    (No.  14,264.) 

(Supreme  Cov/rt  of  California.    April  U,  189S.) 

Ikbioation  Distbiots — Assessments —  StmuissiON 

TO  Eleotoks. 

1.  Under  St  1887,  p.  29,  i  87,  authorizing  the 
board  of  directors  of  irrigation  districts  to  pro- 
vide for  tbe  payment  of  certain  enumerated  ex- 
penses by  a  levy  of  assessments,  and  giving  tbe 
board,  for  the  purposes  of  the  levy,  the  powers 
possessed  by  boards  of  supervisors;  and  section 
41,  providing  for  the  submission  to  the  Dlectorsof 
the  question  whether  a  special  assessment  shall 
be  levied  for  the  purpose  of  raising  money  to  be 
applied  to  any  of  the  purposes  provided  in  the 
act;  and  8t  1883,  p.  304,  g  25,  subd.  13,  giving 
boards  of  supervisors  power  to  levy  taxes  on  the 
property  of  any  district  for  road  purposes,  etc., 
provided  that  no  tax  should  be  levied  on  a  dis- 
trict until  the  proposition  to  levy  the  same  had 
been  submitted  to  the  electors  of  the  district, 
— an  assessment  cannot  be  levied  by  the  direct- 
ors without  a  previous  authorization,  by  a  vote 
of  the  electors  of  the  district. 

2.  The  provision  that  the  directors  may  call 
an  election  for  tbe  purpose  of  submitting  such 
question,  "when  in  tboir  judgment  it  may  l>e  ad- 
visable, "  merely  means  that  if,  in  their  judg- 
ment, an  assessment  is  advisable,  they  shall  call 
an  election. 

In  banit.  Appeal  from  superior  court, 
Stanislaus  county;  Wii.mam  O.  Minob, 
Judge. 

Action  by  one  Tregea  against  one 
Owens,  collector  of  tbe  Modesto  irriga- 
tion district,  to  recover  an  assessment 
paid  uiidur  protest.  Judgment  for  defend- 
ant.   Plaintiff  appeals.     Reversed. 

iSc/ie7/  tit  Eastia  and  Bond  Ji  Fishback, 
for  appellant.  C.  C.  Wright,  C.  A,  Stoaeai- 
fer,  and  .4.  L.  Rhodes,  for  respondent. 

Harhibon,  J.  The  directors  of  the 
Modesto  Irrigation  district  levied  an  as- 
sessment September  19, 1888,  of  33 J^  cents 
upon  each  hundred  dollars  in  valuation  of 
tbe  real  propert.v  within  said  district, 
"for  the  purpose  of  defraying  the  expenses 
of  tbe  organisation  of  said  district,  and 
payment  of  tbe  salaries  of  olllcers  and 
employes  of  said  district  for  the  year 
1888."  Under  this  assessment  the  defend- 
ant, as  collector  of  said  district,  proceeiled 
to  collect  the  same,  and  for  tbat  purpose 
was  about  to  sell  certain  property  belong- 
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ing  to  the  plaintiff,  when  the  plaintift,  for 
the  pnrpoHe  of  preventing  the  property 
from  being  sold,  paid  to  him  under  pro- 
test the  snm  of  SS3.16,  and  theraafter 
broiiKht  this  action  to  recover  the  amount 
MO  paid,  upon  the  ground  that  the  asaeas- 
meat  was  Illegal,  and  that  the  money  was 
paid  by  him  under  duress.  The  act  (St. 
1887,  p.  %)  under  which  these  proceedings 
were  taken  provides  for  raising  money 
from  tolls  and  charges,  and  also  by  as- 
sessments upon  the  property  within  the 
district.  As  the  tolls  and  charges  are  to 
be  collected  from  the  use  ot  the  canal,  It  Is 
obvious  that  until  the  canal  has  been  con- 
structed the  only  mode  by  which  the  di- 
rectors can  raise  money  tor  any  purpose, 
except  from  the  sale  ot  bonds.  Is  by  meanH 
ot  asseflsraent.  ThlsassesBmeut, although 
referable  to  the  power  of  taxation.  Is  dis- 
tinct from  a  tax,  and  Is  not  subject  to  the 
contltutional  provisions  respecting  taxa- 
tion, but  maybe  levied  upon  all  real  prop- 
erty within  the  district,  without  deduct- 
ing from  the  value  ot  such  property  the 
amoantofany  mortgages  existing  thereon. 
In  re  Bonds  Madera  Irrigation  Oist., 
(Cal.)  28  Pac.  Kep.  272.  Mectlon  87  of  the 
act  referred  to  declares  "that,  for  the  pur- 
pose of  defraying  the  expenses  ot  the  or- 
ganisation ot  the  district,  and  ot  the  care, 
operation,  management,  repair,  and  im- 
provement of  such  portions  of  said  canal 
and  works  as  are  completed  and  in  use. 
Including  salaries  of  ufflcers  and  employes, 
the  board  •  •  •  may  provide  for  the 
payment  of  said  expenditures  by  a  levy  of 
assessments  therefor,  •  •  •  and  the 
board  shall  have  the  same  powers  awi 
functions,  for  the  purposes  of  said  levy,  as 
are  now  pousessed  by  boa  rds  of  super  visors 
in  this  state. "  We  have  not  been  referred 
to  any  statate  which  confers  upon  the 
boards  ot  supervisors  the  power  to  levy 
an  aasessment,  as  distinct  from  a  tax; 
but  section  25,  siibd.  13,  of  the  county 
government  act,  (St.  1883,  p.  804.)  deOnes 
the  powers  ot  boards  of  supervisors  In  the 
matter  ot  levying  taxes,  and  gives  them 
power  "to  levy  taxes  upon  the  taxable 
property  of  their  respective  counties  tor 
all  county  purposes,  and  also  upon  the 
taxable  property  of  any  district  for  the 
construction  and  repair  of  roads  and  hl(;h- 
ways  and  other  purposes:  provided,  that 
no  tax  shall  be  levied  upon  any  district 
until  the  proposition  to  levy  the  same  has 
been  submitted  to  the  qualified  electors  of 
such  district,  and  received  a  majority  ot 
all  the  legal  votes  cast  upon  such  proposi- 
tion." It  is  thus  seen  tiiat  boards  ot  su- 
pervisors are  not  authorized  to  levy  a  tax 
upon  any  district  tor  district  purposes 
without  a  previous  approval  thereof  by 
the  voters  of  that  district,  at  an  election 
held  for  that  purpose. 

The  Wright  act  has  been  framed  upon 
the  theory  that  the  electors  of  an  Irriga- 
tion district  shall  themselves  determine 
the  amount  which  they  will  payfortheex- 
penses  of  the  local  Improvement,  whether 
by  the  Issuance  of  bonds,  for  the  payment 
ot  which  an  annual  assessment  Is  to  be 
levied,  (sections  15-17,)  or  by  a  contribu- 
tion of  money  to  be  paid  b.y  a  single  as- 
sessment, (section  41;)  and  this  theory  Is 
further  shown  by  the  provisions  ol  sec- 


tion 37,  which  limit  the  power  of  the  di- 
rectors in  levying  nn  assessment  to  such 
as  are  possessed  by  boards  ot  supervisorB 
iu  levying  a  tax  upon  a  district  within 
their  county.  Section  41  provides  for  sob- 
mitting  to  the  qnallfled  electors  of  the  dis- 
trict the  question  whether  a  "special  as- 
sessment" shall  be  levied  for  the  purpose 
of  raising  money  "to  be  applied  to  any  of 
the  purposes  provided  in  the  act."  If  tbA 
directors  desire  to  raise  money  tor  tba 
purpose  specified  in  section  87  by  "levy  of 
assessments  therefor, "  rather  than  from 
tolls  and  charges,  such  assessments  are 
the  "special  assessments"  referred  to  in 
section  41,  and  must  be  previously  author- 
ized by  a  vote  of  the  electors  within  the 
district.  The  provision  that  the  direct- 
ors may  call  an  election  for  the  purpose  of 
submitting  such  question,  "when  in  their 
Judgment  it  may  be  advisable,"  does  not 
mean  that  they  may  levy  an  assessment 
according  to  their  will,  and  submit  the 
question  of  such  levy  only  when  in  their 
Judgment  it  may  be  advisable;  but  it 
means  that,  when  In  their  Judgment  it 
may  be  advisable  to  levy  an  assessment, 
they  shall  call  an  election  tor  the  purpose 
ot  submitting  to  the  electors  wirhin  the 
district  the  question  whether  the  assess- 
ment shall  be  levied.  The  directors  are  the 
governing  body  ot  the  district,  and  the 
body  by  which  the  assessment  la  to  be 
levied.  Tliey  are  also  to  determine,  in  the 
first  place,  whether  it  is  advisable  to  levy 
an  assessment  for  any  ot  the  purposes 
provided  in  the  act,  and  also  the  araoant 
ot  such  assessment;  but  before  they  can 
levy  it  thoy  must  obtain  the  consent  of 
the  electors  of  the  district,  as  provided  in 
section  41.  If  the  directors  have  thepower 
to  levy  an  assessment,  irrespective  of  the 
will  of  the  electors,  the  provisions  ot  sec- 
tion 41  for  an  election  to  determine  such 
question,  which  require  that  "  the  notice 
must  specify  the  amount  ot  money  pro- 
posed to  be  raised,  and  the  purpose  tor 
which  it  is  Intended  to  be  UB«d,"  would  tte 
meaningless,  for  the  directors  could  levy 
the  assensment,  even  It  the  vote  of  the  dis- 
trict was  adverse  thereto.  This  section  is 
intended  to  supplement  the  provisions  ot 
section  87,  which  limit  the  powers  ot  the 
directors  in  making  the  levy  to  such  as 
are  possessed  b.y  boards  ot  supervisors, 
by  providing  a  mode  in  which  the  will  ot 
the  electors  of  the  district,  required  under 
subdivision  18  ot  section  26  ot  the  county 
government  act,  may  be  ascertained  for 
the  purpose  of  euiding  the  action  ot  the 
directors  of  the  irrigation  district. 

In  the  complaint  herein  the  plnlntlff  al- 
leged "that  said  levy  ot  assessment  was 
made  by  said  board  of  directors  without 
calling  a  special  election,  or  submitting  to 
the  qualified  electors  of  the  district  the 
question  whether  or  not  a  special  asaesa- 
ment  should  be  levied  for  the  purpose  ot 
raising  said  sum  ot  money,  or  any  other 
sum  ;  that  no  election  was  held  in  said  dis- 
trict authorizing  said  directors  to  make 
said  levy  ot  assessment. "  Upon  the  mo- 
tion ot  the  defendant  the  court  below 
struck  this  averment  from  the  complaint, 
and.  upon  the  plaintiff's  offering  to  prove 
the  tacts  therein  alleged,  excluded  the  evi- 
dence.   Inasmuch  as  it  wasessentialtctbe 
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validity  of  the  asscBBment  that  an  election 
therefor  Rhould  have  been  held,  it  was 
proper  for  the  plaintiff.  In  or(l«r  to  estab- 
llBh  the  illcKiillty  of  the  nHHessiiient,  to 
allege  and  Hhow  that  It  wn"*  madn  with- 
out Buc'h  election,  and  the  action  of  the 
court  In  BtrlkInK  the  averment  Irom  his 
complaint  vraB  error,  and  for  this  error 
the  ju(lK>ueut  and  order  denying  a  new 
trial  ave  reversed. 

We  concur:  Pb  Uatbn,  J.;  McFar- 
i.AND,  J.;  Gahouttb,  J.;  Paterson,  J.; 
Bbarpbtein,  J. 


91  Cal.  Ul  '■'" 

Caupbel.!.  V.  West  et  al.  (No.  14,501.) 
iSu/preme  Court  of  Cdlifomia.  April  16,  1898.) 
Appbait— Onectiomb  not  Raised  Below. 
A  merely  techoloal  error,  which  might 
have  been  corrected  on  application  to  the  court 
below,  will  not  work  a  reversal  of  B  judgment, 
where  no  sucti  application  was  made. 

In  banlc. 

On  rehearing.  For  former  report,  see  20 
Pac.  Rep.  219. 

Per  Curiam.  The  point  urged  in  sup- 
port of  the  petition  for  a  rehearing;  In  this 
case  was  not  overlooked  in  deciding  the 
appeal.  If  the  tact  that  the  amended 
complaint  was  served  on  the  defendants, 
and  not  on  their  attorney,  was  in  any 
degree  prejudicial  to  them,  they  should 
have  sought  relief  by  motion  in  the  su- 
perior court  before  appealing  from  the 
judgment.  We  will  not  reverse  a  Judg- 
ment for  a  merely  technical  error,  which 
could  be  corrected  in  the  superior  court, 
when  no  such  application  has  been  made. 

Rehearing  denied. 

94  Cal.  3W  

Martin  ▼.  California  Cent.  Rt.  Co.    (No. 

14,052.) 
(Supreme  Court  of  California.    April  IS,  1892.) 
Injubibs  to  Trainman— DsrECTivB  Couflikos— 

ETIDBSCE— ISSTKCCTIOXS. 

1.  In  an  action  for  injuries  causing  tbe  death 
of  a  braKeman  while  attempting  to  couple  cars, 
it  was  alleged  that  the  injuries  were  caused  by 
the  negligence  of  defendant  railroad  company 
in  using  a  "Miller  hook"  coupling  in  connec- 
tion with  a  "Potter  drawhead  coupling, "  either 
of  whioh  was  safe  when  used  in  connection  with 
one  of  its  own  kind,  but  dangerous  when  used 
with  one  of  the  other  kind.  It  appeared  that 
defendant  knew  of  the  dangerous  nature  of  the 
couplings.  Held,  that  the  question  of  contrib- 
ntory  negligence  was  properly  submitted  to  the 
Jury. 

2.  An  instmctioD  that  though  decedent  was 
engaged  in  a  dangerous  business,  requiring  con- 
stant and  watchful  care  on  his  part,  and  that  he 
should  act  with  rapidity  and  promptness,  still, 
it  he  did  not  always  bear  this  in  mind,  and  act 
upon  it,  and  was  thereby  injured,  he  could  re- 
cover, appears  to  be  based  upon  the  doctrine  of 
emergency  or  sudden  danger,  of  which  there  was 
no  evidence,  and  Is  erroneous;  and  an  injury  so 
received  would  be  the  direct  result  of  contrib- 
utory negligence  on  bis  part. 

S.  The  fact  that  this  character  of  coupling  was 
in  general  use  among  railroad  companies  only  tends 
to  show  ordinary  care  In  its  selection,  and  is  not 
conclusive  evidence  that  defendant  was  not  neg- 
ligent. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Camp- 
bell, Judge. 

Action  by  Louisa  T.  Martin  against  the 


California  Central  Railway  Company  to 
recover  damages  for  the  death  of  plain- 
tiffs husband  by  defendant's  negligence. 
Judgment  for  platutllT.  Defendant  ap- 
peals.   Reversed. 

Elmer  E.  Unwell  and  A.  lirtwon,  for 
appellant.  iVuters  A  Uird,  for  respond- 
ent. 

Gakovtte,  J.  This  action  arose  out  of 
injuries  resulting  in  the  death  of  Arthur  A. 
Mortiii,  huRhand  of  respondent,  who  at 
the  time  of  bis  death  was  a  brakeman  In 
the  employ  of  appellant.  While  attempt- 
ing to  conple  a  caboose  car  and  a  freight 
car,  the  cars  came  together,  and  be  was 
instantly  killed.  The  cause  of  action  is 
based  upon  the  theory  that  appetluut  did 
not  use  ordinary  care  in  the  selection  ol 
the  couplings  for  the  cars  as  operated, 
and  that  said  Martin  met  his  death  by 
reason  of  such  fact.  The  special  negli- 
gence alleged  against  appellant  consisted 
in  the  use  of  a  "Miller  hook  coupling" 
upon  the  caboose  car,  in  connection  with 
a  "Potter  draw-head  coupling"  upon  the 
freight  car;  that  while  each  of  the  coup- 
lings, when  used  in  connection  with  one 
of  its  own  kind,  was  practically  safe  and 
entirely  proper,  yet  when  used  in  connec- 
tion with  one  of  the  other  character  the 
act  of  coupling  cars  became  so  dangerous 
that  it  Indicated  a  lack  of  ordinary  care 
in  the  selection  of  the  apparatus,  and  the 
employer  should  be  held  responsible  for  all 
Injuries  rpHultIng  therefrom  to  the  em- 
ploye. Appellant  denies  the  nnfltn'>es  of 
theroncliinery ;  alleges  that  deceased  knew 
the  character  of  it,  and  assumed  the  risk, 
and  also  that  he  was  guilty  of  contribu- 
tory negligence;  and  in  this  connection 
appellant  Insists  that  the  following  Inatru- 
tlons,  given  by  the  court  to  the  Jurj*,  were 
erroneous:  "(1)  The  Jury  are  Instructed 
that  In  this  case  it  Is  claimed  by  the  de- 
fendant that  deceased  knew  the  nature, 
kind,  and  character  of  the  couplings  used 
on  tlie  caboose  car  mentioned  in  the  com- 
plaint, and  that,  having  such  knowledge, 
he  should  hare  so  acted  as  to  have  avuid- 
ed  injury  by  said  coupling  appliances; 
and,  falling  to  do  so,  he  was  gnilty  of  con- 
tributory negligence.  Thequestlon  of  ueg- 
lignce  Is  for  the  Jury  to  decide,  under  all 
the  evidence  in  the  case,  even  if  it  appears 
that  said  deceased  Martin  knew  the  char- 
acter, kind,  and  dangerous  nature  of  the 
said  coupling.  While  It  Is  a  circumstance 
to  be  taken  Into  consideration  by  you,  it 
is  not  necessarily  a  decisive  oue.  (2)  It 
the  service  to  be  performed  by  said  Martin 
In  making  said  coupling  was  of  a  charac- 
ter to  require  that  his  exclusive  attention 
should  be  fixed  upon  It,  and  that  he  should 
act  with  rapidity  and  promptness,  the 
law  does  not  require  that  he  should  al- 
ways bear  in  mind  the  nature,  kind,  and 
dangerous  character  of  said  coupling  ap- 
pliances, or  be  prepared  at  all  times  to 
avoid  it.  Taking  all  the  facts  into  ac- 
count, it  is  for  yon  to  determine  whether 
said  Martin  was  guilty  of  such  negligence 
as  contributed  directly  to  his  death.  If 
you  find  he  was  not  guilty  of  such  negli- 
gence, and  that  the  accident  was  caused 
by  the  neglect  of  the  defendant,  then  your 
verdict  should  be  tor  plaintiff.* 
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Appellant,  In  effect,  contends  that 
knowlcdt^e  upon  the  part  of  Martin  of  the 
character  of  the  coupling,  and  the  danger 
attendant  upon  the  uhc  of  it,  of  iteelf,  will 
defeat  a  recovery  hy  plaintiff,  notwlth- 
Htanding  appellant  may  have  been  guilty 
of  the  groa  test  negligence  in  the  selection 
of  the  machinery.  The  principle  nt  law 
embraced  In  such  contention  is  entirely 
too  broad  In  its  scope.  Sliear.  &  R.  Neg. 
§215,  reads:  ".Such  rulings  were  unjust, 
because  a  servant  has  the  same  right  that 
any  one  else  has  to  complete  his  contract 
in  reliance  upon  Its  original  terms.  A 
party  to  any  other  contract  having  mu- 
tnal  obligations  Is  allowed  to  perform 
fully  his  part,  notwithstanding  the  failure 
of  the  other  party  to  lulBIl  a  condition 
precedent,  without  necessarily  waiving 
his  right  tu  insist,  upon  performance  of 
such  condition  at  a  later  period.  *  *  * 
The  real  question  to  be  determined  In  such 
case  is  whether,  under  all  the  circumstan- 
ces, the  master  had  a  right  to  believe,  and 
did  believe,  that  the  servant  intended  to 
waive  his  objection  to  the  unfitness  of  hia 
fellow  servant,  or  the  defect  in  the  materi- 
als provided  tor  the  worit,  and  to  accept 
an  implied  contract  exempting  his  master 
from  liability.  This  is  a  question  of  fact, 
not  of  law,  and  it  must  be  left  to  the  jury, 
at  least  if  not  entirely  free  from  doubt." 
In  Hawley  v.  Railway  Co.,  8a  N.  Y.  .373, 
where  the  plaintiff,  an  engineer,  was  In- 
jured by  reason  of  a  defective  roadbed, 
knowing  at  the  time  its  dangerous  condi- 
tion, the  court  said :  "  We  think,  under  all 
the  circumstances,  and  upon  all  the  evi- 
dence given  on  both  sides,  that  It  was  a 
question  tor  tbejury  to  determine,  whether 
the  plaintiff  acted  with  reasonable  pru- 
dence and  discretion  in  venturing  to  run 
his  engine  over  the  road.  •  •  *  It 
would  be  a  very  aujust  rule  which  would 
allow  a  roaster  to  shield  himself  from  re- 
sponsibility for  the  consequences  of  his 
own  negligence  by  alleging  those  acts,  not 
inevitably  or  Imminently  dangerous,  to 
have  been  negligent,  which  his  servant 
performed  by  bis  express  orders. "  These 
views  are  fully  supported  in  McMahon  v. 
Iron-Ore  Co.,  24  Hun,  4S.  In  that  case  the 
court  said:  "It  would  seem  to  be  unrea- 
sonable that  one  who  has  undertaken  a 
service,  which  in  itself  has  some  elements 
of  danger,  whenever  he  shall  see  that  the 
danger  has  been  increased  through  some 
negligence  of  his  employer,  must  either 
stop  his  employment  or  be  deemed  to  have 
accepted  the  increased  risk.  We  do  not 
think  that  this  is  the  rule.  And  it  seems 
to  us  that  the  plaintiff  had  a  right  to  go 
to  the  jury  on  the  question  whether  he 
was,  under  the  circumstances,  justified  in 
going  on  with  his  work."  The  foregoing 
cases,  and  many  others  tending  to  sup- 
port this  principle,  arc  cited  and  approved 
in  Ma&ree  v.  Railroad  Co.,  7S  Cal.  430,  21 
Pac.  Rep.  114.  Conceding  that  the  de- 
ceased knew  the  character  nnd  dangerous 
nature  of  the  couplings  usi^d  upon  these 
cars,  we  think,  under  the  evidence  dis- 
closed by  the  record,  and  in  view  of  the 
authoritioR  cited,  the  question  of  his  neg- 
ligence was  still  an  open  one,  and  should 
have  been  presented  to  the  jury  for  their 
conuideratiou.    It  follows  that  respond- 


ent's instrnetlon  to  this  effect  fg  correct, 
and  that  appellant's  Instructions  to  the 
contrary  are  not  the  better  law. 

The  second  instruction  given  to  the  jury 
was  clearly  erroneous,  and  counsel  for  re- 
spondent has  nresented  no  authority  tu 
support  it.  It  appears  to  be  based  upon 
the  doctrine  of  emergency  or  sudden  dan- 
ger, but  there  Is  nothing  in  the  facts  of  tbis 
case  to  demand  the  application  of  that 
rule.  There  was  no  sudden  danger,  do 
emergency.  The  danger  that  surrounded 
Martin  at  the  time  of  his  death  was  tbe 
danger  incident  to  the  act  of  coupling  tbe 
cars.— a  danger  which  was  ever  present 
when  he  was  engaged  in  the  performance 
of  that  duty.  In  effect  the  instruction 
told  the  jury  that  notwithstanding  the 
deceased  was  engaged  in  a  dangerous  bus- 
iness, requiring  constant  and  watchful 
cure  upon  his  part  to  save  himself  from  In- 
jury, still,  if  he  did  not  always  bear  these 
things  In  mind,  and  act  upon  them,  and 
WRS  thereby  Injurpd,  he  could  recover.  An 
injury  received  under  such  circumstances 
would  be  the  direct  result  of  contributory 
negligence  upon  the  part  of  the  party  in- 
jured, and  would  defeat  a  recovery. 

The  instruction  asked  by  appellant,  that 
if  this  character  of  coupling  was  in  pfcner- 
al  use  among  railroad  companies,  then  it 
was  not  negligence  upon  the  part  of  ap- 
pellant to  use  it,  was  properly  refused. 
Such  general  use  was  evidence  tending  to 
show  ordinary  care  In  the  selection  of  the 
coupling,  but  not  conclusive  evidence. 
Let  the  judgment  and  order  be  reversed, 
and  the  cause  remanded  tor  a  new  trial. 

Weconcur:  Harrison,  J.;  Sharpsteix, 
J.;  Patekbon,  J.;  McFakland,  J.;  Ob 
Uavkn,  J. 


People  v.  Forrestiek  et  al.    (No.  20,860.} 
(Supreme  Court  of  CaHfomia.    April  1, 1893.) 

Department  1.  Appeal  from  superior 
court,  clt.v  and  county  of  San  Franclscu; 
F.  M.  Angkli.otti.  Judge. 

Louis  Forrestier  and  Person  Francisco 
were  convicted  of  larceny,  and  appeal. 
Affirmed. 

Carroll  Cook  and  J.  A.  SplnettI,  for  ap- 
pellants.    Att.y.  Gen.  Hart, for  respondent. 

Per  Ci'RiAAf.  Appellants  were  convicted 
of  the  crime  of  grand  larceny,  and  appeal 
from  the  judgment  and  order  denyinfi;  a 
motion  for  a  new  trial.  For  a  reversal  of 
the]udgment,variouB  rulings  of  thecourt In 
the  admission  and  rejection  of  evidenceare 
relied  upon.  We  have  carefully  examined 
the  specifications  of  error  presented,  and 
find  nothing  to  justify  a  new  trial.  Let 
the  judgment  and  order  be  affirmed. 


M  Cal.  3SJ 

Dear  v.  Weineke.  (No.  14,426.) 
{Supreme  Court  of  Calif  omia.  April  11,  1893.1 
AssEssMEST  Book— ScFFiciExcr  of  Extht. 
Under  Pol.  Code,  J  8fi50,  prescribing  the 
manner  In  which  property  must  be  listed  [or  as- 
sessment in  the  assessor's  l>ook,  but  providing 
tbat  a  failuro  to  enumerate  personal  propeity  in 
detail  should  not  invalidate  the  assessment,  an 
entry  by  the  assessor  in  his  book,  as  foUovrs, 
"Value  of  personal  property,  exclusive  of  money 
and  solvent  credits,  tl$|T25,"  is  a  sufficient  form 
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of  assessment    Ban  Pranolsoo  v.  Pennie,  29  Pac. 
Rep.  66,  followed. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county. 

Action  by  P.  Dear  aRalust  H.  W.  Wel- 
neke.  Juclj;;u)ent  for  detendant.  PlalntiO 
appealB.    Affirmed. 

Veakitt  &  Stor.y,  for  appellant.  Joha- 
stone  Joaea,  Diet.  Atty.,  and  J.  L,  Cope- 
laod,  for  respondent. 

Per  Curiam.  This  action  was  brought 
to  recover  certain  taxes  claimed  to  have 
been  paid  under  duress,  and  which  it  is  de- 
clared  by  the  appellant  were  not  collect!- 
ble  by  reason  of  the  asuesBment  being  in- 
valid. The  Individual  whose  perBonal 
property  was  aRsessed  gave  a  list  of  it  in 
detull,  as  he  statefl  In  his  complaint,  to 
the  assessor,  but  that  ofHcial  did  not  list 
the  property  In  detail,  but  made  this  en'- 
tryin  the  assessment  book:  "Value  of  per- 
sonal pro|>erty,  exclusive  of  money  and 
solvent  credits,  $15,726. "  The  complaint 
is  densurred  to  as  not  stating  facts  suffl- 
cieDt  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and,  the  plain- 
tiO  not  desiring  to  amend  bis  complaint, 
judgment  passed  for  the  defendant,  from 
which  the  present  appeal  is  prosecuted. 
The  only  question  involved  is  whether  the 
form  of  the  assessment  set  out  in  the  as- 
sessar's  book  was  sufficient,  under  sec- 
tioni  3650  of  the  Political  Code,  and  that 
it  was  sufficient  Is  in  effect  decided  In  San 
Francisco  v.  Pennie,  (No.  12,92:1,)  29  Pac. 
Rep.  66,  and  upon  the  authority  of  that 
ease  the  judgment  mnst  be  affirmed. 


M  Cal.  308 

Pkoplb  V.  Fleming.    (No.  20,886.) 
Oupreme  Court  of  California.    April  7, 1893.) 

Assault  with  Intent  to  Commit  Rape— Ixtent— 
isscfficienot  of  evidence. 
Where,  on  a  prosecution  for  assaolt  with 
intent  to  commit  rape,  it  appears  that  defendant, 
in  bis  endeavors  to  have  sexual  intercourse,  com- 
mitted an  assault  or  battery,  but  the  female  tes- 
tifies that  when  she  was  exhausted,  and  her  op- 
position and  refusals  had  ceased,  he  voluntarily 
left  her  bed,  and  abandoned  his  project,  the  evi- 
dence is  insufSclent  to  show  an  intent  to  have 
carnal  knowledge  by  means  of  force  sutBcient  to 
overcome  the  female's  resistance,  and  a  }nd);- 
ment  of  conviction  will  be  reversed;  Fen.  Code, 
i  261,  defining  "rape"  as  "an  act  of  sexual  in- 
tercourse accomplished  with  a  female,  not  the 
wife  of  the  perpetrator,  •  *  *  where  she 
resists,  but  her  resistance  Is  overcome  by  force 
or  violence. " 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county ;  B.  N.  Smith,  Judge. 

Samuel  J.  Fleming  was  convicted  of  as- 
sault with  latent  to  commit  rape,  and  ap- 
peals.    Reversed. 

T.  J.  Carran  and  C.  W.  Pendleton,  for 
appellant.  James  McLncblan  and  Atty. 
Gen.  Hart,  for  the  People. 

Garouttb,  J.  The  defendant  was  con- 
victed of  an  assault  with  intent  to  commit 
rape,  and  now  appeals  from  the  Judgment 


'  Which  prescribes  the  manner  in  which  prop- 
erty must  l>e  listed  for  assessment  in  the  assess- 
or's boon,  but  providing  that  failure  to  enumer- 
ate in  detail  the  personal  property  would  not  in- 
validate tbe  assessment. 


and  order  denying  his  motion  for  a  new 
trial.  The  prosecuting  witness  was  a 
servant  girl  of  the  age  of  24  years,  doing 
the  housework  for  defendant  and  his  fam- 
ily. The  errors  of  law  relied  upon  by 
counsel  tor  a  reversal  of  the  judgment  are 
not  wdl  taken,  and  the  only  question  re- 
maining is  whether  or  not  the  evidence  Is 
sufficient  to  support  the  verdict  of  the  jury. 
The  events  which  occurred  at  tbe  time  the 
alleged  assault  was  committed,  as  depict- 
ed by  the  prosecuting  witness  and  the  de- 
fendant, are  directly  contradictory  In  all 
essentials;  and  under  those  circumstances 
the  finding  of  the  jury,  to  the  extent  that 
It  involved  the  veracity  of  these  two  par- 
ties, will  not  be  disturbed.  Tlie  teHtimony, 
as  disclosed  by  the  record, upon  all  sollent 
matters  pertaining  to  the  commission  or 
the  offense,  consists  of  the  evidence  of  the 
prosecuting  witness  alone;  still,  if  her  evi- 
dence was  sufficient  to  prove  the  crime, 
and  the  Jury  gave  credence  to  it,  the  ver- 
dict should  be  upheld.  People  v.  Muyes, 
66  Cal.  597,  6  Pac.  Rep.  691.  After  a  care- 
ful examination  of  tbe  evidence  of  the 
prosecuting  witness,  conceding  it  to  be 
true  in  all  particulars,  we  conclude  that  it 
does  not  establish  a  prima  titcie  case  of 
the  crime  of  assault  with  intent  to  com- 
mit rape.  Section  261  of  the  Penal  Code 
reads:  "Rape  Is  an  act  of  sexual  inter- 
course accomplished  with  a  female,  not 
the  wife  of  the  perpetrator,  under  eitlier 
of  the  following  circumstances:  •  •  ♦ 
(3)  Where  she  resists,  but  her  resistance 
is  overcome  by  force  or  violence. "  In  Sus- 
sell  on  Crimes,  (volume  1,  p.  692,)  the  au- 
thor quotes  with  approval  the  principle 
laid  down  In  Rex  v.  Lloyd,  7  Car.  &  P. 
318,  wherein  It  was  held:  "In  order  to  find 
the  prisoner  guilty  of  an  assault  to  com- 
mit a  rape,  you  [the  Jury]  must  be  satis- 
fied that  the  prisoner,  when  be  bad  bold  of 
the  prosecutrix,  not  only  desired  to  grat- 
ify his  passions  upon  her  person,  but  that 
he  intended  to  do  so  at  all  events,  and 
notwithstanding  any  resistance  on  her 
part."  In  the  case  of  State  v.  Hagerman, 
47  Iowa,  152,  the  court  said:  "The  assault 
must  have  been  made  with  intent  to  com- 
mit a  rape,  notwithstanding  all  possible 
resistance  that  could  be  made.  The  Intent 
must  have  beeu  to  perpetrate  the  crime 
at  all  events,  regardless  of  what  tbe 
prosecutrix  might  or  could  do  to  pre- 
vent It."  This  principle  of  law  is  sup- 
ported by  the  great  weight  of  authority, 
and  cannot  be  questioned.  It  would 
subserve  no  good  purpose  here  to  recite 
the  evidence  of  the  prosecutrix  as  to 
the  res  gestie  of  tbe  accusation.  By  her 
testimon.v  It  Is  apparent  that  the  defend- 
ant desired  to  have  sexual  Intercourse 
with  her,  and  that  be  committed  either  an 
assault  or  h  battery  upon  her,  of  a  tech- 
nical character  at  least,  while  engaged  in 
his  solicitations  and  blandishments;  but 
these  things  may  all  be  true,  and  be  en- 
tirely foreign  to  any  intention  on  his  part 
to  commit  tbe  crime  of  rape  by  the  use  of 
force  to  the  extent  of  overcoming  all  re- 
sistance she  might  offer.  In  the  case  of 
Com.  V.  Merrill,  14  Gray,  415,  the  facts 
were  very  similar  to  the  facts  adduced  by 
this  record,  and  the  court  reversed  tbe 
judgment  upon  tbe  weakness  of  the  evi- 
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dence,  and  ordered  a  new  triel.  In  that 
case  the  coart  aald:  "We  think  It  en- 
tirely clear  that  the  evidence  at  the  trial 
o!  this  case  fell  lar  short  of  proving  any 
Intent  by  the  prisoner  to  liave  carnal 
l<nowleUKe  of  the  proeerutrix  by  force 
and  againut  her  will.  There  was  ample 
proof  of  gross  Indecency  and  lewdness, 
and  of  an  attempt,  by  long-continued  and 
ui gent  solicitations  and  inducements,  to 
lead  the  prosecutrix  to  consent  to  the 
wish  of  the  prisoner  to  have  sexual  inter- 
course with  lier.  These  facts  would  have 
been  sufficient  to  warrant  a  jury  in  flnd- 
Ing  the  prisoner  guilty  of  an  assault. 
•  •  •  It  is  therefore  necessary  that  the 
acts  and  conduct  of  the  prisoner  should 
be  shown  to  be  sqcb  that  there  can  be  no 
reasonable  doubt  as  to  the  criminal  in- 
tent. If  the  acts  and  conduct  are  equivo- 
cal or  equally  couBi><tent  with  the  absence 
of  the  felonious  intent  cbar.i2:ed  in  the  in- 
dictment, then  It  Is  clear  that  they  are 
insufficient  to  warrant  a  verdict  of  guilty." 
As  was  said  in  Pefferling  v.  State,  40  Tex. 
4S>3:  "There  is  a  manifest  distinction  be- 
tween an  assanlt  to  commit  a  rape  and 
an  assault  with  intent  to  have  an  Im- 
proper connection.  Any  such  violent  or 
indecent  familiarity  with  the  person  of  a 
female  against  her  will,  where  the  latter 
is  the  extent  of  the  purpose  and  intent  of 
the  aggressor.  Is  an  aggravated  assault, 
and  should  be  punished  as  such."  This 
principle  was  also  approved  In  the  late 
case  of  People  v.  Manchego,  80  Cal.  306,  22 
Pac.  Rep.  22.S.  Upon  an  examination  of 
the  record  In  the  case  of  People  v.  Urown, 
47  Oai.  447,  we  find  more  eviilence  to  sup- 
port the  verdict  than  in  the  present  case, 
yet  the  court  said:  "The  evidence  fulls 
wholly  short  of  establishing  the  crime 
charged  upon  the  defendant. " 

In  the  light  of  the  evidence  before  us, 
we  thiiil{  the  conduct  of  tlie  defendant  did 
not  indicate  that  settled  purpose  to  use 
whatever  force  was  necessary  upon  the 
prosecutrix  to  accomplish  the  consumma- 
tion of  bis  desires;  and  that  is  the  test 
the  law  demands  in  order  that  his  guilt 
should  be  adjudged.  It  can  bardiy  be 
said  that  the  defendant  used  force  to  any 
degree,  and,  from  all  the  clrcumstancps  of 
the  affair,  it  would  appear  that  physical 
force  was  not  an  element  in  bis  mind  in 
attempting  to  carry  out  bis  intentions. 
There  was  no  duress  upon  the  part  of 
the  prosecntrix,  no  fear  of  personal  vio- 
lence, for  there  were  no  threats  of  violence. 
The  defendant  sought  only  to  nccomplisli 
his  purpose  by  promises,  persuasions,  and 
arguments.  The  intent  to  commit  the 
rape  is  the  vital  element  in  the  case.  A 
rape  was  not  accomplished;  hence  the  In- 
tent of  the  defendant  must  be  determined 
from  his  acts  and  conduct.  If  lie  had  in- 
tended to  use  force  in  carrying  out  his 
purpose,  why  was  It  not  done?  Why 
was  not  the  crime  of  rape  committed  ?  It 
is  conceded  the  woman  was  not  pos- 
sessed of  a  sufficient  power  of  resistance, 
if  he  had  used  physical  force.  The  law 
says  there  is  no  intent  to  commit  rape  un- 
less a  defendant  is  resolved  to  use  ail 
force  necessary  to  carry  out  his  designs. 
He  could  have  carried  out  his  designs  by 
using  force,  but  at  the  very  moment  when 


his  BuccesB  wa«  assured,  when,  according 
to  her  statement,  she  was  exhausted,  and 
her  refusals  and  opposition  to  his  desires 
had  entirely  ceased,  at  that  moment  be 
voluntarily  left  her  bed,  and  retired  to 
an  adjoining  room,  where  he  passed  the 
remainder  of  the  night.  His  departure 
was  no  flight,  for  there  was  no  alarm: 
there  was  nodangerof  discovery;  and  the 
conduct  of  the  defendant  at  this  time  was 
entirely  inconsistent  with  that  of  th<« 
would-be  ravisher.  The  acts  and  conduct 
of  tlie  defendant  were  not  only  equivocal 
and  consistent  with  the  absence  of  a  felo- 
nious intent  to  commit  a  rape,  but  the 
evidence  preponderates  to  the  effect  that 
the  accused  depended  for  success  in  the 
accomplishment  of  his  design  upon  the 
solicitations  and  blandishments  of  the 
seducer,  rather  than  upon  the  physical 
force  necessary  to  constitute  the  crime 
here  charged.  See  8ta(e  v.  Canada,  68 
Iowa,  307,  27  N.  W.  Rep.  28S;  People  v. 
Royal,  53  Cal.  62.  Let  the  judgment  and 
order  be  reversed,  and  the  cause  re- 
manded. 

Weconcnr:  Bkattt,  C.  J.;  De  Haven 
J.;  McFarland,  J. ;Patei<so.n%  J.;  Harri- 
son, J.;  iJHARPSTbriN,  J. 


Bishop  v.  Pebrin, 
(Supreme  Court  of  Arizona,    Jan.  36,  1393.) 

FoHciBLE  Ejjtbi  asd  Dbtaineb— Whbst  Appeal 
Lies. 
Under  Rev.  Ht  par.  2026,  no  appeal  lies  from 
the  judgment  of  the  distriut  court  in  cases  of 
forcible  entry  and   detainer  except  where  dam- 
ages exceeding  $100  are  allowed. 

Appeal  from  district  court,  Coconino 
county;  Edmund  W.  We:l.L8,  Jadge. 

Action  by  John  Bishop  against  E.  B. 
Perrln  for  forcible  entry  and  detainer. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Appeal  dismissed. 

Hemdon  &  HHwkins  and  Nonia  £  KJIa- 
worth,  for  appellant.  Baldwin  &  Joba- 
stoa,  for  appellee. 

Per  Curiam.  The  action  of  forcible 
entry  and  detainer  Is  one  existing  by  vir- 
tue of  the  statute  solely  on  that  subject. 
It  does  not  exist  independent  of  the  stat- 
ute. Paragraph  2016,  Rev.  St.  18«7,  pro- 
vides  as  follows:  "On  the  trial  of  any 
case  of  forcible  entry  or  of  forcible  detainer 
under  the  provisions  of  this  act,  the  only 
issue  shall  be  as  to  the  right  of  actual  pos- 
session, and  the  merits  ot  the  title  shall 
not  be  inquired  into."  A  probate  judge 
or  a  justice  of  the  peace  may  try  au  action 
under  this  statute.  They  cannot  try  any 
action  where  the  title  to  real  estate  comes 
in  question.  The  action  is  summary  In  Its 
character.  Paragraph  2026  provides: 
"After  trial  upon  the  merits  the  proper 
judgment  shall  be  rendered  upon  the  law 
and  the  facts,  or  upon  the  verdict  of  the 
jury,  as  the  cape  may  be;  and  the  judg- 
ment of  the  district  court,  Anally  disi)OS- 
Ing  of  the  cause,  shall  be  conclusive  of  the 
litigation,  and  no  fnrther  appeal  shall  be 
allowed,  except  where  the  judgment  shall 
be  for  damages  in  an  amount  exceeding 
one  hundred  dollars. "    This,  by  implica- 
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tlou,  gives  a  liRht  ol  appeal  when  the 
damages  exceed  $100,  bat  prohibits  an  ap- 
peal where  the  damageH  are  less  than  9100. 
The  appeal  Is  granted  on  account  o(  the 
excess  of  damages  over  flOO,  but  In  no 
case  on  account  of  the  finding  and  judg- 
ment on  the  "right  of  actual  posseHRlon," 
the  thing  tu  be  determined  by  the  action. 
The  damages  are  the  Incident.  Since  the 
statute  does  not  provide  for  an  appeal  in 
any  case  to  correct  any  error  affecting  the 
main  question  occurring  on  the  trial  In  the 
district  court,— that  is,  the  right  of  actnal 
poRsesHlon,— but  does  provide  for  an  ap- 
peal where  the  damages  exceed  SlOU,  we 
muHt  conclode  that  no  appeal  was  in- 
tended In  any  other  case  arising  under 
this  statute.  The  narrow  compass  of  the 
issue,  and  the  summary  manner  provided 
for  deciding  It,  strengthens  this  view. 
We  are  further  of  the  opinion  that  the 
general  statute  providingfor  appeals  does 
not  apply  to  any  case  arising  under  this 
special  statutory  cause  of  action  and  pro- 
ceeding, except  in  the  one  Instance  where 
the  damages  exceed  flOO. 


History  Co.  v.  Dougherty. 
(Supreme  Court  of  ArUunxa.    Jan.  30, 1893.) 

APPKil/— JURISDICTIOSAI,    AMOUXT  —  PLEADING  — 

Fbadd— Action  on  Contkaot— Eviubncb. 

1.  Be7.  Ht.  1687,  S  846,  provides  for  appeals 
to  the  supreme  court  from  the  floal  judgments  of 
the  district  court  in  all  civil  cases,  whereas  sec- 
tion 5U2  limits  such  appeals  to  cases  in  which 
thf)  amount  involved  exceeds  flOO.  Held,  that 
appeals  from  final  judgments  should  be  allowed 
in  all  civil  cases,  as  the  statutes  should  be  coa- 
stnied  in  favor  of  the  enlarged  rather  than  the 
limited  right,  and  that  section  5S8,  granting  cer- 
tain imwers  to  the  supreme  court  in  cases  appeal- 
able under  section  593,  extended  to  all  cases  ap- 
pealable under  section  846. 

3.  In  an  action  on  a  contract  for  the  sale  of 
books,  defendant's  answer  alleged  that  he  made 
an  oral  agreement  to  purchase  one  book;  that 
plaintiff's  agent  fraudulently  substituted  for  the 
oral  agreement,  and  presented  for  his  signature, 
a  certain  different  contract,  being  the  contract 
sued  on;  and  that  be  signed  it  under  the  impres- 
sion that  his  intention  hud  been  truthfully  rep- 
resented by  the  agent  in  the  written  contract. 
Held,  that  the  answer  was  demurrable,  as  the 
use  of  the  word  "fraudulently"  was  an  Insaffl- 
cient  allegation  of  f  rand,  in  the  absence  of  alle- 
gations of  fact  showing  that  the  defendant  could 
not  read,  and  that  the  agent  either  concealed 
from  defendant  the  contents  of  the  memorandum, 
or  falsely  read  it  to  him. 

3.  In  such  case,  defendant  testified  that  plain- 
tiff's Eigunt  stated  to  him  that  plaintiff  intended 
to  print  a  history  of  Arizona;  that  the  work  was 
to  consist  of  89  volumes ;  that  he  was  gathering 
dnta  therefor,  and  writing  sketches;  that  the 
agent  asked  him  to  take  a  copy ;  that  he  con- 
sented to  do  so,  when  the  agent  asked  him  to 
sign  an  order;  and  that  the  agent  wrote  it,  and 
banded  It  to  defendant,  who  signed  it  without 
reading  it.  There  was  no  evidence  that  defend- 
ant oonld  not  read,  or  that  anything  was  said  or 
done  either  to  prevent  defendant  from  reading 
the  coutraot  before  signing,  or  to  induce  him  not 
to  read  it.  Held,  that  the  court  erred  in  finding 
for  defendant. 

4.  Evidence  that  plaintiff's  agent,  at  the  time 
of  making  the  contract  with  defendant,  was  so- 
liciting subscriptions  for  the  39  volumes,  and  no 
less,  was  irrelevant. 

Appeal    from    district   court,  Yavapai 
eoQDty ;  Jaurs  H.  Wright,  Judge. 


Action  by  tbe  History  Company  against 
John  W.  Dougherty  on  a  contract  for  the 
sale  of  books.  From  a  demurrer  to  the 
answer,  and  from  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Ross  &  Vanhom,  for  appellant.  Bald- 
will  &  Johnson,  for  appellee. 

KmBEY,  J.  This  was  a  suit  In  the  court 
below  upon  an  alleged  contract  of  pur- 
chase by  the  appellee  from  tbe  appellant 
of  a  complete  set  of  the  literary  works  of 
Hubert  Howe  Bancroft, then  In  the  course 
of  publication  by  appellant.  The  price 
alleged  to  have  been  agreed  upon,  and 
which  was  sued  for  in  tills  suit,  was  $170.- 
60.  There  was  Judgment  for  the  appellee 
In  the  court  below. 

It  Is  objet^ted  to  our  consideration  of 
this  appeal  thatthisconrtbasnot  juriedlc- 
tlon,  because  tbe  judgment  appealed  from 
Is  notonefrom  which  an  appeal  Isallowed, 
In  that  the  "matter  In  dispute"  does  not 
exceed  $200.  The  several  statutory  pro- 
visions bearing  upon  the  question  of  ap- 
peaif  to  this  court  areas  follows:  Section 
1869.  Rev.  St.  U.  S..  (of  onr  organic  act.) 
is:  "Writs  of  error,  bills  of  exceptions, 
and  appeals  shall  be  allowed  from  tbeflnal 
decisions  of  the  district  courts  to  tbe  su- 

ftreme  court  of  all  the  territories,  respect- 
vely,  under  such  regulations  as  may  be 
prescribed  by  law."  Section  592,  Rev.  St. 
Ariz.  1887,  is:  "The  supreme  court  shall 
bave  appellate  jurisdiction  in  ail  cases 
where  tbe  matter  in  dispute  exceeds  one 
hundred  dollars,  where  the  legality  of  any 
tax,  toll,  or  Impost,  or  municipal  One  is  in 
question, and  in  allcriinluai  casesamonnt- 
iug  to  felony ,  or  on  questions  of  law  alone. " 
Section  593  provides  that  "tbe  supreme 
court  shall  have  jurisdiction  to  review  up- 
on appeal,  or  other  proceedings  provided 
by  law,  (1)  a  judgment  in  an  action 
or  proceeding  commenced  In  the  district 
courts,  when  the  matter  In  dispute  ex- 
ceeds two  hundred  dollars,  or  when  the 
possession  of  tenements  or  land  Is  in  cou* 
troversy.  or  brought  Into  that  court  from 
another  court,  and  to  review,  npon  ap- 
peal from  such  Judgment,  any  intermedi- 
ate order  involving  the  merits,  and  neces- 
sarily alfectingthe  judgment;  (2)  au  order 
granting  or  refusing  a  new  trial,  sustain- 
ing or  overruling  a  demurrer,  or  affecting 
a  substantial  right  In  an  action  or  pro- 
cee<iing. "  The  foregoing  sections  (592  and 
593)  are  parts  of  title  14,  approved  March 
10, 1887.  Section  84(i,  Rev.  St.  Ari«.  18S7, 
is:  "An  appeal  or  writ  of  error  maybe 
taken  to  tbe  snpreme  court  from  any  final 
Judgment  of  the  district  court  rendered  in 
civil  cases."  Section  846  Is  a  part  of  title 
15,  but  was  approved  February  14,  1887. 
A  comparison  of  these  several  statutory 
provisions  discloses  un  irreconcilable  con- 
flict. Section  1869  of  our  organic  act,  we 
think,  refers  only  to  "district  courts" 
which  are  mentioned  in  and  created  by 
tliat  act  itself,  and  not  to  courts  estab- 
lished under  the  provisions  of  section  1874 
of  the  organic  act,  as  are  our  several  dis- 
trict courts  in,  of,  and  for  the  t>everal  coun- 
ties. The  "district  courts"  created  by  the 
organic  act  are  those  vested  with  thesame- 
jurisdlctloD  in  certain  cases  as  is  vested  In 
the  circuit  and  district  courts  of  tbe  Unit- 
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ed  States,  (see  section  1910,  organic  act.) 
and  wblcb  under  the  provisions  of  section 
1865,  Rev.  St.  U.  S.,  and  of  the  act  of  con- 
gress of  1891,  (section  6,  c.  131,  Sapp.  Rev. 
St.  D.  S.  p.  893,)  hold  two  terms  annually 
at  such  places  within  such  district  as  may 
be  designated  by  the  chief  justice  and  his 
associates.  This  appeal  is  from  the  dis- 
trict court  of  the  third  judicial  district  in 
and  for  the  county  of  Tavapai.  No  such 
court  is  created  by  our  organic  act.  It 
has  its  existence  by  the  act  of  the  legisla- 
tive assembly  of  the  territory,  and  its  jn- 
risdiction,  and  as  well  tiie  right  and  the 
manner  of  appeal  from  its  judgments,  are 
deHned  solely  by  the  legislature.  Section 
1869  of  the  urganic  act,  therefore,  has  no 
application  to  this  particular  appeal :  and 
resort  can  alone  be  had  to  our  own  legis- 
lative enactments  on  the  sulijects,  to  de- 
termine the  right  of  appeal  in  this  case. 
We  are  aware  that  the  organic  act  of  Ari- 
zona does  not  expressly  provide  for  dis- 
trict courts ;  but  the  supreme  court  of  the 
United  States,  in  the  Case  of  Lothrop,  118 
U.  S.  113,  6  Sup.  Ct.  Rep.  9S4,  practically 
holds  that  the  district  courts  created  by 
title  23,  Rev.  St.  D.  S.,  do  exist  here.  It 
will  be  noted  that  section  846,  which  pro- 
vides for  appeals  generally,  without  re- 
gard to  the  character  of  the  action,  In 
which  the  judgment  appealed  from  is  ren- 
dered, was  approved  February  14,1887; 
tiiat  is,  before  the  enactment  of  sections 
592  and  5»3.  The  provisions  of  section  846, 
and  of  5M2  and  ri93,  are  Irreconcilable,  and 
the  pruvisiuus  of  sections  592  and  593  are 
repugnant.  Ordinarily  the  rules  of  statu- 
tory construction  would  require  us  to  give 
effect  to  the  latest  enactment  of  the  legis- 
lature; that  being  its  last  expression  of 
its  intention,  and  hence  to  prevail.  Ap- 
plying this  rule  the  provisions  of  section 
846  must  give  way  to  those  of  sections 
592  and  593.  But.  as  we  have  noted,  the 
provisions  of  sections  592  and  593  are  re- 
pugnant to  each  other,  and  they  are  parts 
of  the  same  act  of  the  legislature.  The 
several  parts  of  the  Revised  .Statutes  of 
1887  were  compiled  by  a  coramissiun  ap- 
pointed for  that  purpose  under  the  provis- 
ions of  an  act  of  the  territorial  legislature 
approved  January  17,  1887.  That  com- 
mission was  authorized  to  revise  the  laws 
of  this  territory,  eliminating  therefrom 
dllcrude,  useless,  Imperfect,  and  contradict- 
ory matter,  and  Inserting  such  new  pro- 
visions as  they  may  deem  necessary  and 
proper.  Section  3275,  Rev.  St.  Ariz.  1887. 
The  commission  was  required  by  the  same 
act  to  report,  as  soon  as  they  may  have 
been  prepared,  laws  on  any  particularsub- 
Ject.  Section  3276,  Id.  The  coramission 
was  authorized  to  remain  in  session  aft-^r 
the  adjournment  of  the  legislative  session 
to  prepare  the  Revised  Laws  for  publica- 
tion. Section  32S0,  Id.  Pursuant  to  these 
provisions  the  commission  met,  and  pro- 
ceeded to  the  discharge  of  their  duties. 
They  reported  from  time  to  time,  as  they 
were  prepared,  the  several  parts  of  the 
Revised  Statutes,  and  they  were  generally 
approved  by  the  legislature  in  the  order 
of  their  presentation.  Nothing  appears  in 
the  Revision  itself,  nor  in  the  provisions 
authorizing  It,  to  Indicate  that  any  part 
should  take  precedence  over  any  other, 


from  the  mere  accident  that  all  were  not 
simultaneoasly  expressed  as  the  will  of 
the  legislature.  On  the  other  hand,  we 
think  it  fair  to  presume  that  it  was  the  in- 
tention at  the  legislature,  by  its  very  act 
of  appointing  the  revision  commission, 
that  the  result,  as  finally  completed, 
should  constitute  one  continuous,  consist- 
ent, homogeneous,  simultaneous  compila- 
tion of  our  statutory  law.  For  the  pur- 
pose of  construction,  at  least,  where  it  Is 
not  otherwise  provided,  we  may  consider 
tiie  entire  Code  pertaining  to  the  estab- 
lishment of  courts,  the  deUnition  of  their 
jurisdiction,  and  the  procedure  and  prac- 
tice therein,  as  one  act,  adopted  and  ap- 
proved on  the  same  day,  and  by  the  same 
enactment. 

But  with  this  view  the  diSicnlt.v  of  the 
attempt  to  reconcile  the  provisions  of  sec- 
tions 592  and  593  with  each  other,  as  well 
as  with  the  provisions  of  section  846,  still 
remains.  Section  .592,  standing  alone,  we 
think,  confers  upon  this  court  appellate 
Jurisdiction  in  all  cases,  provided  that, 
when  the  subject  of  litigation  is  capable 
of  pecuniary  computation,  the  matter  in 
dispute  must  exceed  in  value  or  amount 
f  1()0,  unless  the  legality  of  a  tax,  impost, 
toll,  or  municipal  fine  Is  drawn  in  ques- 
tion. Conant  v.  Conant,  10  Cal.  253; 
Dumphy  v.  Guindon,  13  Cal.  29.  And  here 
it  may  be  noted  that  there  has  evidently 
been  an  error  in  transcribing  this  section. 
Alter  the  words  "one  hundred  dollars," 
thereshould  be u semicolon, and  theclause, 
"or  questions  of  law  alone, "  should  read, 
"on  questions  of  law  alone."  See  cases 
above  cited,  and  Comp.  Laws  Ariz. 
§  2839.  If  the  amount  in  section  593 
were  $100,  instead  of  $200,  the  repug- 
nancy between  sections  592  and  593  wontd 
be  reconcilable.  We  can  conceive  of  no 
reason  why  this  difference  in  amount 
should  have  occurred.  By  reference  to  the 
Compiled  Laws  of  1877,  it  will  be  seen 
whence  the  provisions  of  the  Revision  of 
1887  were  derived.  Sections  23S9,  2340, 
Comp.  Laws  1877.  Theexpresslon,"  w.'iere 
the  matter  in  dispute  exceeds  one  hundred 
dollars,"  has  in  the  Rerision  of  1887,  §  592, 
been  added  to  section  2339  In  the  compila- 
tion of  1877.  In  re-enacting  section  2340, 
"one  hundred  dollars,"  there  appearing, 
was  made  "two  hundred  dollars"  in  sec- 
tion ,593  of  the  Revision  of  18S7.  We  cannot 
avoid  tbeconciuston  that  an  unintentional 
error  has  crept  in, and  that  "two  hundred 
dollars,"  in  section  593,  Rev.  St.  1887, 
should  read  "one  hundred  dollars."  So 
reading  it,  our  construction  of  sections 
592  and  593  is  that  section  592  confers  ap- 
pellate juriiidlction  upon  this  court  in  ail 
cases,  provided  the  amount  in  dispute.  If 
capable  of  pecuniary  computation,  ex- 
ceeds $100.  unless  the  legality  of  a  tax, 
toll,  impost,  or  municipal  fine  is  In  ques- 
tion, and  unless,  in  criminal  cases,  the 
crime  is  of  less  grade  than  felony.  Sec- 
tion 593  simply  authorizes  this  court.  In  a 
case  appealed  under  the  provisions  of  sec- 
tion 592,  to  review,  not  only  the  judgment 
itself,  but  any  Intermediate  order  involv- 
ing the  merits,  and  necessarily  affecting 
the  judgment. — orders  granting  or  refus- 
ing a  new  trial,  sustaining  or  overruling 
a   demurrer,  or  affecting   a   substantial 
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rlgbt  in  the  action  or  proceeding  so  ap- 
pealed. 

Still  the  conflict  between  the  sections 
692  and  59R,  as  construed,  and  section  S46, 
as  to  theamount  In  dispute,  remains.  Sec- 
tion 846  provides  for  appeals  irom  the  final 
judgments  in  all  civil  cases.  Section  592 
limits  the  right  to  certain  cases.  The 
right  sought  to  be  given  by  these  pro- 
visions is  to  have  an  erroneous  judg- 
ment of  the  district  courts  reviewed  and 
corrected  by  the  supreme  court.  Section 
K46  gives  the  right  in  all  cases.  Section 
592  is  inconsistent  with  that,  and  limits 
the  right.  In  such  a  case,  applying  a  well- 
known  rule  of  statutory  coustruction,  we 
construe  in  favor  of  the  enlarged  light, 
rather  than  ol  the  limited  one.  Our  con- 
struction of  the  statute  on  the  subject  of 
appeals,  then,  is  that  an  appeal  from  the 
final  judgment  of  the  district  court  in  all 
civil  cases  Is  allowed ;  that,  upon  such  ap- 
peal from  a  final  Judgment,  this  court 
may  review  any  intermediate  order  In- 
volving the  merits,  and  necessarily  affect- 
ing the  judgment, — orders  granting  or  re- 
fusing new  trials,  sustaining  or  overruling 
demurrers,  or  affecting  any  substantial 
rights  of  the  parties, — and  may  render 
HMch  judgment  or  make  such  order  therein 
as  may  be  proper  to  save  the  rights  of  the 
parties.  Of  course,  in  special  proceedings, 
this  right  of  appeal  may  be  expressly  lim- 
ited, as  we  decided  in  Uishop  v.  Perrin,  29 
Pac.  Kep.  648,  (at  this  terra.) 

The  contract  uf  purchase  was  in  writ- 
ing. Appellee  answered  by  ttie  general 
denial;  and,  second,  that  the  alleged  con- 
tract in  writing  was  bad  and  obtained 
by  means  of  the  imposture,  deceit,  and 
fraud  of  the  appellant.  Appellee  alleges 
in  bis  answer  that  on  or  about  the  17th 
day  of  April,  1888,  he  was  approached  by 
an  agent  of  appellant,  who  represented  to 
appellee  that  appellant  was  about  to 
publish  a  book  which  would  contain  cer- 
tain biographical  sketches  of  prominent 
and  distinguished  gentlemen  of  the  terri- 
tory, and  among  them  a  memoir  of  the 
appellee;  that  said  agent  procnred  from 
appellee  information  of  and  concerning 
certain  facts  and  reminiscences  touching 
the  life,  career,  and  business,  and  ante- 
cedents of  appellee,  to  the  end  that  appel- 
lant might  make  publication  thereof  in 
said  book,  whereupon  said  agent  impor- 
tuned appellee  to  subscribe  for  and  receive 
one  copy,  and  no  more;  that  appellee, 
being  disposed  to  read  of  and  concerning 
himself,  agreed  to  subscribe  for  said  book, 
and  then  and  there  appellee  orally  con- 
tracted and  agreed,  but  In  no  other  way, 
with  appellant,  to  receive  and  pay  for, 
when  delivered,  one  copy,  and  no  more, 
of  said  book  ;  that  appellee,  as  said  agent 
then  well  knew,  neither  made  nor  intended 
to  make  any  other  or  different  contract; 
that,  after  the  making  of  said  oral  con- 
tract, said  agent  forthwith  deceitfully  and 
fraudulently,  and  with  intent  to  cheat,  de- 
fraud, and  circumvent  appellee,  substituted 
for  and  in  place  of  said  oral  agreement, 
and  presented  to  appellee  for  his  signa- 
ture, a  certain  other  and  different  contract, 
being  the  contract  sued  on:  that  appel- 
lee, relying  upon  the  fidelity  and  common 
honesty  of  said  agent,  and  believing  that 


said  agent  bad  lu  said  written  contract 
truthfully  represented  the  wish  and  in- 
tention of  appellee,  and  not  suspecting  the 
said  fraudulent  substitution,  signed  said 
contract  under  that  impression ;  that,  if 
appellee  had  known  of  such  substitution, 
he  would  not  have  signed  it;  that,  upon 
the  discovery  of  the  fraud,  fie  promptly  re- 
pudiated the  alleged  contract,  and  refused 
to  accept  the  books.  This  answer  was 
duly  verified.  Appellant  demurred  to  the 
answer,  which  demurrer  was  overruled, 
and  this  is  the  first  error  complained  of. 
The  allegations  in  this  answer  of  the 
representations  by  the  appellant  of  its  in- 
tentiou  to  publish  biographical  sketches, 
including  that  of  appellee,  as  pleaded,  are 
wholly  iri-elevant,  and  should  be  stricken 
out.  It  is  not  alleged  that  these  represen- 
tations were  false,  or  that  appellee  was 
Induced  to  subscribe  because  of  bis  dispo- 
sition to  read  uf  and  concerning  himself  in 
the  book;  nor  can  fraud  be  predicated 
upon  a  representation  of  an  existing  Intent 
to  hereafter  do  or  not  do  a  particular 
thing.  It  does  not  appear  but  that  the 
biographical  sketch  of  appellee,  among 
those  of  other  prominent  and  dis- 
tinguished gentlemen  of  the  territory, 
appears  in  the  book,  and.  Inasmuch  as 
the  data  therefor  were  furnished  by  appel- 
lee himself,  we  cannot  know  but  that  the 
gratification  he  experiences  from  reading 
of  and  concerning  himself  ampl.v  recom- 
penses him  for  the  trouble  he  incurred  in 
furnishing  the  data,  and  the  price  he 
agreed  to  pay  for  the  book.  There  re- 
mains of  the  answer  simply  that  appellee 
made  an  oral  agreement,  and  that,  im- 
mediately thereupon,  appellant  fraudu- 
lently substituted  ,a  written  memoran- 
dum expressing  an  entirely  different  eon- 
tract.  The  application  of  the  epithet 
"fraudulent"  to  a  transaction  is  not  a 
sufficient  allegation  to  a  pleading  of  fraud. 
It  is  not  unusual  that  the  terms  of  a  con- 
tract subsequently  reduced  to  writing 
should  first  have  been  orally  agreed  upon, 
and  the  subsequent  written  contract  is  a 
substitution.  There  is  no  allegation  in 
this  answer  that  the  substitution  was 
accompanied  by  any  act  or  characterized 
by  any  omission  of  appellant's  agent  that 
would  warrant  the  inference  that  any  im- 

?08itIon  upon  appellee  had  been  practiced, 
t  does  not  appear,  and  we  cannot  as- 
sume, that  appellee  could  not  read.  His 
expressed  willingness  to  read  of  and  con- 
cerning himself  iu  the  book  negatives  such 
an  assumption.  It  does  not  appear  that 
appellant's  agent  concealed  from  him  the 
contents  of  the  memorandum,  or  that  he 
falsely  read  it  to  appellee.  It  seems  that, 
if  in  fact  there  bad  been  a  substitution  of 
a  different  agreement  for  the  one  appellee 
alleges  be  made.  It  was  due  to  the  utter 
carelessness  and  negligence  of  appellee 
himself.  Negligence  on  the  part  of  the 
appellee  would  not  be  a  ground  for  with- 
holding relief  against  fraud,  if  fraud  actu- 
ally existed;  but,  as  we  have  said,  there 
is  no  proper  allegation  of  fraud.  Courts 
will  not  undertake  to  protect  men 
against  such  a  total  want  of  caution  and 
care  as  appears  in  this  case,  from  appel- 
lee's own  allegations.  There  was  noth- 
ing in  the  relation  of  the  parties  to  war- 
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rantBUch  cbllillikecoDfldence  In  the  fidelity 
and  common  boneaty  of  appellant's  aKent 
ae  that  displayed  by  appellee.  The  mere 
BU^i^estlon  that  the  oral  contract',  which 
appellee  Bays  was  complete,  be  reduced  to 
writing,  oajD;bt  to  bare  prompted  appellee 
to  a  reasonable  degree  ol  care  in  its  exe- 
cution. The  demurrer  to  the  answer 
should  have  been  sustained.  Tbere  was  a 
trial  and  finding  tor  defendant.  There 
was  a  motion  for  a  new  trial,  wbicb  was 
overruled. 

We  would  not  disturb  the  finding  of  the 
lower  court  If  there  was  simply  a  conflict 
of  evidence.  The  defendant  testified  that 
appellant's  agent  called  on  him,  and 
stated  the  Intention  of  appellant  to  pub- 
lish a  history  of  Arizona,  In  which  was 
to  be  incorporated  biographies  of  promi- 
nent and  distinguished  men  of  the  terri- 
tory, and  that  be  (appellant's  ugentl  was 
getting  data  therefor;  that  the  agent 
asked  bim  if  be  would  take  a  copy;  that 
the  agent  pretended  to  be  making  sketches 
— to  be  writing— at  the  time;  that  ap- 
pellee said  be  would  take  a  copy,  and 
started  to  leave  the  room,  when  the  agent 
recalled  him,  and  said,  "Walt  a  moment, 
and  I  will  get  you  to  sign  an  order;" 
that  the  agent  thereupon  wrote  it,  hand- 
ed it  to  app«>llee,  who  thereupon  signed 
it  without  noticing  it,  and  shored  it  back. 
Long,  the  agent,  testified  that  he  met 
appellee  in  Prescott,  and  stated  to  him 
that  lie  desired  to  gather  Information  to 
be  used  by  Bancroft  in  the  completion  of 
his  history  of  Arizona  ;  that  appellee  gave 
him  some  general  Information;  that  be 
did  not  agree  or  represent  that  the  blog- 
raby  of  appellee  would  be  published  in 
the  work;  that  be  there  explained  the 
character  and  scope  of  the  Bancroft  series, 
and  solicited  his  subscription  therefor; 
that  he  explained  that  the  complete  work 
consisted  of  30  volumes,  28  of  which  were 
then  issued;  that  nothing  was  said  In 
regard  to  bis  subscription  for  one  volume; 
that  appellee  then  designated  the  style  of 
binding  he  wanted:  that  he  (the  agent) 
then  sat  down  in  Mr.  Dougherty's  pres- 
ence, and  filled  out  the  contract,  style  of 
binding,  and  terms  of  payment;  that  ap- 
pellee then  took  the  contract,  looked  It 
over,  and  signed  it.  It  was  admitted  at 
the  trial  that  the  31  volumes  had  been 
consigned  by  appellant  to  appellee,  and 
that  appellee  refused  to  accept  them.  The 
contract  itself  was  introduced  in  evidence. 
There  is  some  other  testimony  In  the 
record,  but  It  is  all  Incompetent,  and  need 
nut  be  considered.  In  the  cross-examina- 
tion appelipe  admits  that  the  agent  ex- 
(ilained  to  him  that  the  work  consisted  of 
u  number  of  volumes,  embodying  the  his- 
tory of  all  the  states  and  territories  and  of 
Old  Mexico.  Taking  the  statements  of 
appellee  as  absolutely  true,  we  think  the 
'•ourt  should  have  found  for  the  appel- 
lant. The  written  contract  was  the  only 
evidence  of  the  contract  as  finally  made, 
unless  it  be  vitiated  by  fraud.  There  is 
no  evidence  that  appellee  could  not  read. 
Nothing  was  said  or  done  to  prevent  ap- 
pellee reading  the  contract  before  signing, 
or  to  induce  him  not  to  read  it.  It  was 
handed  to  him,  and  he  had  every  oppor- 
tunity to  read  it.    No  statement  of  any 


kind  was  made  to  him  by  appellant's 
agent  of  the  contents  of  the  contract  be- 
fore be  signed  it.  The  contract  was  not 
misread  to  him.  Even  it  it  be  conceded 
that  appellee  contracted  orally  tor  the 
one  book,  nevertheless  that  contract  waa 
merged  In  the  written  one,  and  the  writ- 
ten one  must  prevail.  A  person  of  ordi- 
nary Intelligence  la  bound  to  know  the 
contents  and  nature  of  an  Instrument  be 
signs,  unless  he  was  Imposed  opon  by 
some  fraudulent  device  in  the  procura- 
tion of  his  signature. 

Appellant  complains  of  the  rejection  o( 
testimony  of  certain  witnesses,  to  the 
effect  that  appellant's  agent,  about  the 
time  of  the  transaction  in  this  case,  solic- 
ited subscription  tor  the  entire  39  vo'- 
umes,  and  not  for  any  less.  This  was  Irrel- 
evant, and  was  properly  rejected.  The  ■ 
judgment  of  the  district  court  for  Yava- 
pai county  Is  reversed,  and  that  court  is 
directed  to  grant  a  new  trial  and  to  sds- 
taln  the  demurrer  to  appellee's  second  an-  , 
Bwer. 

OooDTN'G,  C.  J.,  and  Kibbey  and  Wells, 
J  J.,  concur. 


BOOAN  ▼.  PlOiVATARO. 

(Supreme  Court  of  Arizona.    Jan.  80, 1888.) 
Appbal— Tbmfobabt  Injukotior. 
An  appeal  to  the  sapreme  court  will  not 
lie  from  an  order  dissolving  a  temporary  restraiii- 
log  order. 

Appeal  from  district  conrt,  Pima  coon- 
ty ;  KiCHAKD  E.  ShOAN,  Judge. 

Proceeding  by  George  H  Bogan  agalagt 
Salvator  Pignataro  for  an  injunction. 
From  an  order  dissolving  a  temporary 
restraining  order,  plaintiff  appeals.  Af- 
firmed. 

Harnes  A  Martin,  for  appellant. 
Fr&Bcia  J.  Heitey,  for  appellee. 

Prr  Cttbiam.  This  is  an  appeal  from  an 
order  of  the  court  below,  disBolving  a 
temporary  restraining  order.  In  the  caw 
of  History  Co.  v.  Dougherty,  29  Pac.  Rep. 
(149,  (decided  at  this  term.)  we  held  tbat 
this  court  has  appellate  jurisdiction  in  ap- 
peals from  final  judgments.  The  order 
here  appealed  from  is  not  a  final  judg- 
ment; hence  this  court  hasnojurisdictioo, 
and  the  appeal  is  dismissed. 


Sloan,  J.,  not  sitting. 


Ex  parte  Murpht. 
(Supreme  Court  of  Otdalwmta.  Jan.  Term,  1 

TRRBITORIAL    ConRTS  —  FBDBRAI.    JtTRISDICTIOX— 

Tbkbitohial   Btatutbs  —  Chanqb  op  Vbsub— 
Review. 

1.  Under  Organic  Act,  |  9,  which  provides 
tbat  writs  of  error  and  appeals  shall  be  allovred 
in  all  cases  fi-om  the  final  decisions  of  the  dis- 
trict courts  of  tho  territory,  bail  pending  an  ap- 
peal in  a  criminal  ca.se  on  the  federal  side  of  a 
territorial  court  will  be  allowed  as  provided  bv 
the  statute  of  the  territory,  there  being  no  fed- 
eral statute  on  the  subject. 

2.  Tlie  overruling  of  an  application  made  be- 
fore trial  for  a  change  of  venue,  on  account  of 
alleged  prejudice  of  judge,  is,  at  most,  an  error 
reviewable  on  appeal  or  writ  of  error,  and  can- 
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not  be  considered  on  h-fxbeaa  Ki/rp\is.    Ex  parte 
HarloQ,  (Okl.)  27  Pac.  Rep.  »»,  followed. 
Clark,  J.,  dissenting. 

Jamee  M.  Marphy  was  convicted  of  per- 
jnry,  and  aentenceil,  and  his  motion  for 
appeal  denied.  He  petitioned  for  writ  of 
habeas  corpaa,  and  also  prayed  tlie  court 
tn  Tiz  amount  of  bail  petidini;  appeal. 
Uranted  in  part. 

AmoB  Green,  for  petitioner.  Eoraoe 
Speed,  tor  the  United  States. 

Green,  C.  J.  The  petitioner  for  a  writ 
of  habeas  corpus  in  tills  case  was  con- 
victed of  the  crime  oJ  perjury  on  the  fed- 
eral side  of  the  district  coart  of  Oklahoma 
connty,  and  on  the  4tb  day  of  January, 
1K92,  was  sentenced  to  impriHonment,  at 
bard  labor,  in  the  penitentiary,  at  Colum- 
bus, Ohio,  for  a  term  of  four  years,  and 
that  he  pay  a  fine  of  one  dollar.  At  the 
time  of  pronouncinf;  Judgment  affalnst  the 
petitioner  he  prayed  an  appeal  to  this 
court  from  such  Judgment,  and  moved  the 
court  to  fix  the  amount  of  his  bail  bond, 
as  provided  by  the  statutes  o(  Oklahoma ; 
which  motion  was  denied  by  the  court, 
on  the  ground  that  there  was  no  federal 
statute  autborlzluK  such  action,  and  that 
the  atatutes  of  Oklahoma  did  not  apply 
to  prosecutions  on  the  federal  side  of  the 
court.  The  petitioner  now  prays  that 
this  coart  may  fix  the  amount  of  his  bail 
bund  in  order  that  be  may  be  enabled  to 
perfect  his  appeal  as  prayed  in  the  court 
below.  Without  stopping  to  discuss  the 
propriety  of  presenting  the  questions  in- 
volved by  Wirt  of  habeas  corpus,  in  view 
uf  tbeir  importance,  and  for  the  purpose 
of  determiniuK  the  proper  practice  of  the 
district  courts  in  criminal  cases,  when 
exercising  the  jnrlfldicti<m  of  district  and 
circuit  courts  oftheUnited  S^tutes,  the  case 
will  be  considered  as  one  regularly  before 
this  court,  and  dlnposed  of  as  such. 

Section  9  of  the  organic  act  provides, 
inter  alia,  as  follows:  "Writs  of  error, 
billa  of  exception,  and  appeals  shall  be  al- 
lowed in  all  fanes  from  the  final  decisions 
of  said  district  courts  to  the  supreme 
court  under  such  regulations  as  may  bn 
prescribed  by  law,  but  in  no  case  removed 
to  the  supreme  court  shall  trial  by  Jury  be 
allowed  In  said  coart.  •  •  •  Tn  addi- 
tion to  the  jurisdiction  otherwise  con- 
ferred by  this  act,  said  district  courts 
shall  have  and  exercise  exclusive  original 
jurisdiction  over  all  uRenses  against  the 
laws  of  the  United  States  committed 
within  that  portion  of  theCherokee  outlet 
not  embraced  within  the  boundaries  of 
Bald  territory  of  Oklahoma  as  herein 
defined,  and  in  all  civil  cases  between  clti- 
aene  of  the  I7nited  States  residing  In  such 
portion  of  tlie  Cherokee  Outlet,  or  betmeen 
citlsens  of  the  United  States,  or  of  any 
state  or  territory,  and  any  citizen  oJ  or 
person  or  persons  residing  or  found  there- 
in, when  the  value  of  the  thing  In  contro- 
versy or  damages  or  money  cliiiroed  shall 
exceed  one  hundred  dollars.  Writs  of  er- 
ror, bills  of  exceptions,  and  appeals  shall 
In  all  such  cases,  civil  and  criminal,  be 
allowed  from  the  district  conrts  to  the 
supreme  court  in  like  manner,  and  be  pro- 
ceeded with  in  like  manner,  as  in  cases 
arising  within  the  llmtta   of  said    terri- 


tory." It  Is  manifest,  from  the  provisions 
of  the  organic  act,  that  congress  intended 
that  appeals  and  writs  of  error  should  be 
allowed  in  all  cases,  civil  and  criminal, 
from  the  final  Judgments  of  the  district 
courts  to  this  court;  and  that  such  ap- 
peals and  writs  of  error  shonld  be  prose- 
cuted under  such  regnlatlons  as  should  be 
prescribed  by  law ;  and  these  provisions 
of  the  organic  act  apply  as  well  to  cases 
on  the  federal  side  as  on  the  territorial 
side  of  the  district  courts.  But  under  the 
regulations  of  what  law  are  such  appeals 
and  writs  of  error  to  be  prosecuted,  when 
the  Judgment  is  rendered  on  the  federal 
side  of  the  district  court,  and  in  a  criminal 
case?  In  Clinton  v.  Englebrecht,  13  Wall. 
4S4,  it  was  held  that  the  district  and 
supreme  courts  of  the  territories  are  not 
courts  of  the  United  States,  but  legisla- 
tive courts  of  the  territories ;  and  that  Ju- 
rors summoned  into  them  under  the  acts 
of  congress,  applicable  only  to  the  courts 
of  the  United  States,  were  wrongly  snm- 
moned,  and  a  judgment  on  their  verdict 
could  not  be  sustained,  and  that  the  stat- 
utes of  The  territories  control  in  such 
cases.  In  Reynolds  v.  U.  S.,  98  U.  S. 
146,  the  indictments  on  which  the  de- 
fendant was  convicted  of  bigamy,  on 
the  federal  side  of  the  district  court,  was 
found  by  a  grand  Jury  of  15  persons,  im- 
paneled pursuant  to  the  statutes  of  Utah ; 
and  it  was  objected  that  the  grand  Jury 
was  not  legally  impaneled,  and  that  the 
indictment  was  not  legally  fonnd.  But  It 
was  held  that  the  Bevised  Satntes  of  the 
United  States,  providing  for  Impaneling 
grand  Juries,  and  prescribing  the  number 
of  persons  of  which  they  shall  consist, 
nut  fewer  than  16  aor  more  than  23,  apply 
only  to  the  circuit  and  district  courts  of 
the  United  States,  and  not  to  the  district 
court.s  of  the  territories;  and  that  the 
grand  jury  was  legally  impaneled  under 
the  statutes  of  Utah,  and  the  Indictment 
was  legally  loand.  In  Miles  v.  U.  S.,  10.3 
U.  S.  304,  which  was  an  Indictment  for  the 
crime  of  bigamy,  on  the  federal  side  of  the 
district  court  of  Utah,  the  statutes  of 
that  territory  were  applied  on  the  trial  of 
the  Jurors  to  determine  their  competency 
to  sit  In  the  case,  and  also  on  the  trial  of 
the  case  to  determine  the  com  potency  of  the 
wife  to  testify  against  her  husband ;  and 
it  was  held  by  the  supreme  court  of  the 
United  States  to  be  no  error,  but  the 
proper  and  correct  practice. 

If  these  cases  settle  any  rule  of  practice, 
and  they  certainly  do,  it  Is  that  the  prac- 
tice in  the  district  courts,  when  exercising 
the  powers  and  jurisdiction  of  circuit  and 
district  courts  of  the  United  States  in 
criminal  cases,  as  to  all  matters  of  prac- 
tice not  provided  for  by  some  law  of  the 
United  States,  which  Is  applicable,  should 
conform  to  the  statutes  of  the  territory; 
and  this  rule  applies  as  well  to  appeals 
and  writs  of  error  as  to  the  drawing  and 
impaneling  of  the  grand  jury  which  finds 
the  indictment  upon  which  the  defendant 
Is  convicted.  The  statutes  of  Oklahoma, 
which  furnish  the  regulations  prescribed 
by  law  for  appeals  In  ciimlnal  canes,  pro- 
vide as  follows:  "An  appeal  to  the  su- 
preme court  may  be  taken  by  the  defend- 
ant, as  a  matter  ol  right,  from  any  judg- 
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meot  against  Iiitn ;  and  upon  the  appeal 
an.v  decision  o(  tlie  court  or  intermediate 
order  luade  in  tlie  progress  ot  ttie  case 
may  be  reviewed.  •  •  •  If  tlie  crime  of 
wliicli  tbe  defendant  is  convicted  be  a 
bailable  one  tiie  court  stiail,  at  tiie  time  of 
entering  judgment,  notify  tbe  defendant 
of  Ills  rigtit  to  an  appeal,  and  fix  the 
amount  of  liis  bail  bond."  These  provis- 
ions of  the  statute  apply  to  the  case  of 
the  petitioner,  and,  as  a  matter  of  riglit, 
be  is  entitled  to  bave  the  amount  of  his 
bail  bond  fixed,  in  order  that  he  may  per- 
fect his  appeal  to  this  court,  sliould  he  de- 
sire to  do  so.  But  tbe  district  court  of 
Oklahoma  county,  still  being  in  session 
for  the  term  at  which  the  Judgment  was 
rendered,  should  fix  the  amount  of  the 
bail  bond,  and  approve  the  sureties,  and 
allow  tbe  petitioner  a  reasonable  time 
within  which  to  perfect  his  appeal.  The 
petitioner  also  asks  to  be  discharged  from 
imprisoniiient  on  the  judgment  of  the  dis- 
trict court,  for  the  reason  that  before  the 
trial  he  made  an  application  for  a  change 
of  venue,  on  account  of  the  alleged  preju- 
dice of  the  judge,  and  which  application 
was  denied;  and  it  is  claimed  that  the 
court  had  no  jurisdiction,  after  the  mak- 
ing of  such  application,  to  try  the  peti- 
tioner, and  render  the  judgment  ou  which 
be  is  now  imprisoned.  The  overruling  of 
the  application  fur  a  change  of  venue, 
even  though  such  application  was  author- 
ized bylaw,— and  as  to  which  question 
no  opinion  is  now  expressed,— did  not 
oust  the  court  of  its  jurisdiction  in  tlie 
case,  and  was,  at  most,  but  an  error  re- 
vlewaljie  on  appeal  or  writ  of  error,  and 
cannot  be  considered  ou  babeaf  corpus. 
The  law  has  been  so  held  by  this  court. 
Ex  parte  Harlan,  27  Pao.  Eep.  »20.  The 
petitioner  will  be  committed  to  the  cus- 
tody of  the  marshal  to  await  the  further 
orders  ot  the  district  court. 

Skay,  J.,  concurs.    Clare,  J.,  dissents. 


State  v.  Kief. 

(Supreme  Cowrt  of  Montana.    April  18, 1892.) 

Laroknt — Brinoino  Stolen  Goods  into  Btatb. 

An  indictment  under  Comp.  Bt  div.  4,  % 
85,  which  provides  that  "every  person  who  shall 
feloniously  steal  the  property  of  another  in  any 
other  state,  territory,  or  country,  and  shall  bring 
the  same  into  the  territory  of  Montana  may  be 
convicted  and  punished  in  the  same  manner  as  if 
the  larceny  had  been  committed  in  this  terri- 
tory," alleged  that  defendant  feloniously  stole 
certain  property  in  Canada,  and  brought  it  into 
Montana,  "and  that  he  *  *  *  did  then  and 
there,  fin  Montana,]  •  •  »  feloniously  steal 
•  •  •  the  said  personal  property. "  Held,  that 
the  term  "feloniously"  was  used  in  the  indict- 
ment in  reference  to  the  laws  of  Montana,  and  it 
was  not  necessary  to  show  that  tbe  act  committed 
by  defendant  in  Canada  was  felonious,  under  the 
laws  of  that  country.    Da  Witt,  J.,  dissenting. 

Appeal  from  district  court,  Dawson 
county;  Geoboe  R.  Milburn,  Judg^. 

Indictment  against  Richard  Kief.  From 
an  order  directing  a  verdict  of  not  guilty, 
the  state  appeals.    Reversed. 

Henri  J.  BaakeH,  Atty.  Gen.,  and  Stre- 


veil  &  Porter,  tor  the  State.    Ulddleton  & 
Light,  for  respondent. 

Blake,  C.  J.  The  indictment  alleges 
that:  "Richard  Kief,  at  Wolsey,  and 
within  the  dominion  ot  Canada,  on  the 
13th  day  of  August,  A.  D.  188S.  did  feloni- 
ously steal,  take,  and  carry  away  the  fol- 
lowing dCHcrihed  personal  property,  [de- 
scrip  tion  of  mures,]  the  property  of  Robert 
Mitchell,  the  said  Robert  Mitchell  then 
and  there,  to  wit,  at  tbe  date  last  afore- 
said, residing  at  Wolsey,  within  tbe  said 
dominion  of  Canada,  which  said  property 
was  of  tbe  value  of  two  hundred  dollars; 
and  that  he,  the  said  Richard  Kief,  did 
afterwards,  and  ou  the  22d  day  ot  October. 
A.  D.  1SS8,  bring  the  said  property,  above 
described.  Into  tbe  said  county  of  DawBon, 
in  tbe  then  territory  of  Montana,  (uuw 
state  ot  Montana,)  and  that  he,  theatiid 
Ricbard  Kief,  did  then  and  there,  to  vrit. 
at  the  said  county  of  Dawson,  then  terri- 
tory (now  state)  of  Montana,  on  tbe  said 
22d  day  of  October,  A.  D.  1SR8,  feloniously 
steal,  take,  and  carry  away  the  said  per- 
sonal property  above  described,  [descriii- 
tion  of  mares;]  the  same  being  then  and 
there  tbe  property  of  the  said  Robert 
Mitchell,  and  which  said  property  was 
then  and  there  ot  the  value  of  two  hun- 
dred dollars.  AH  of  which  is  contrary  to 
the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Montana."  It  is 
conceded  by  counsel  that  this  indictment 
has  been  framed  under  the  following  stat- 
ute: "Every  person  who  shall  feloniously 
steal  the  property  ot  another  in  any  other 
state,  territory,  or  country,  and  shall 
bring  the  same  into  tbe  territory  of  Mon- 
tana, may  he  convicted  and  punished  in 
the  same  manner  as  if  such  larceny  had 
been  committed  In  this  territory ;  and.  Id 
ever.v  such  case,  such  larceny  may  he 
charged  to  have  been  committed  in  any 
county  into  which  or  through  which  such 
stolen  property  snail  have  been  brought." 
Comp.  St.  dlv.  4.  §85.  Upon  the  trial  tbe 
court  instructed  tbe  jury  to  return  a  ver- 
dict of  not  guilty,  upon  tbe  ground  that 
no  evidence  had  been  offered  to  provethat 
the  taking  of  the  property  In  Canada  was 
a  violation  ot  the  law  ot  that  country. 
The  state  brings  this  ruling  before  us  on 
appeal. 

To  comprehend  this  question  the  doc- 
trine of  the  common  law  should  be  consid- 
ered, and  the  necessity  tor  this  statute  ex- 
amined. Mr.  Russell,  in  bis  work  on 
Crimes,  says:  "It  should  be  further  ob- 
served that  there  are  some  exceptions  to 
the  rule  that  a  larceny  is  committed  in 
every  county  or  jurisdiction  into  which 
the  thief  carries  the  goods;  for  if  the  orig- 
inal taking  be  such  whereof  the  common 
law  cannot  take  cognisance,  as  If  tbe 
goods  be  stolen  at  sea,  the  thief  cannot  be 
indicted  for  the  larceny  in  any  county  Into 
which  be  may  carry  them.  So  if  a  larceny 
be  committed  out  ot  the  kingdom,. tbouKb 
within  tbe  king's  dominions,  bringing  tbe 
stolen  goods  into  this  kingdom  will  not 
make  it  larceny  here.  •  •  •  So  if  a 
larceny  be  committed  In  France  the  party 
cannot  he  tried  in  England,  though  be 
bring  tbe  goods  here.    A  similar  excep- 
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tlon  prevailed  formerly  where  the  original 
taking  was  In  Scotland  or  Ireland ;  and  It 
appears  to  have  been  bolden  that  a  thlpt 
who  bad  stolen  goods  in  Scotland  could 
not  be  Indicted  in  the  county  of  Cumber- 
land, where  he  was  taken  with  the  goods. " 
Volume  2,  •]  19. 

There  has  been  a  conflict  in  the  courts 
of  the  states  of  the  Dnion  in  the  applica- 
tion of  this  principle  of  the  common  law. 
It  was  held  as  early  aa  the  year  1794,  in 
State  V.  Brown,  1  Hay  w.  (N.  C.)  100,  that 
a  party  who  stole  a  horse  in  the  territory 
south  of  the  Ubio  CDuld  not  be  convicted 
of  larceny  in  the  state  of  North  Carolina, 
to  which  he  had  taken  the  property.  In 
People  V.  Gardner,  2  Johns.  477,  it  ap- 
peared that  the  defendant  had  been  con- 
victed of  felony  in  the  state  of  New  York 
for  stealing  a  horse,  which  was  orif;inally 
taken  In  the  state  of  Vermont.  The  bu- 
preme  court,  in  the  year  1.S07,  said:  "We 
are  of  opinion  that  the  prisoner  cannot 
be  tried  for  this  offense  in  this  state. 
When  the  original  taking  is  out  of  the 
jurisdiction  of  this  state  the  offense  does 
not  continue  and  accompany  the  posses- 
sion of  the  thing  stolen,  as  it  dues  in  the 
case  where  a  thing  is  stolen  in  one  county, 
and  the  thief  is  found  with  the  property 
in  another  county.  »  •  •  The  prisoner 
can  be  considered  only  as  a  fngitivo  from 
insticn,  from  the  state  of  Vermont."  To 
the  same  effect  is  People  v.  Schenck,  2 
Johns.  479.  By  reason  of  these  decisions 
a  statute,  of  which  section  85,  supra,  is  in 
substance  a  copy,  was  enacted.  In  Peo- 
ple V.  Burke,  11  Wend.  129,  which  was  de- 
cided in  the  year  1834,  Chief  Justice Savaqe 
cited  thisstatute,audsaid:  "That  the  stat- 
ute Is  ctinstitutionul.und  within  the  prop- 
er sphere  of  legislative  action,  I  cannot 
doubt.  It  is  not  justly  liable  to  the  objec- 
tion that  we  undertake  to  punish  offenses 
committed  againnt  another  government. 
It  is  not  the  larceny  in  Canada  which  we 
punish,  but  the  larceny  committed  in  the 
state  of  New  York,  in  every  place  into 
which  the  stolen  property  has  been 
brought.  In  this  respect  the  statute  rec- 
ognizes the  common  law,  by  which  the 
possession  of  stolen  property,  in  contem- 
plation of  law,  remains  in  the  owner,  and 
the  thief,  therefore,  is  guilty  of  theft  in 
ever.v  place  into  which  he  carries  the  stolon 
Kooda."  The  statement  contains  tiiese 
facts:  "The  prisoner  was  indicted  for 
grand  larceny,  being  charged  with  having 
stolen  money  in  the  town  of  Gates,  in  the 
county  of  Monroe,  in  this  state,  at  the 
general  sessions  in  which  county  he  was 
tried.  On  the  trial  it  appeared  that  the 
money  in  question  was  stolen  by  tbe  pris- 
oner at  York,  in  Upper  Canada,  from 
which  place  became  to  the  town  of  Gates, 
where  a  part  of  the  stolen  money  was 
found  in  bis  possession."  The  doctrine  of 
People  V.  Gardner,  supra,  has  been  ap- 
proved by  the  courts  of  several  states. 
Simmons  V.  Com..  5  Bin.  617;  Simpson  v. 
State.  4  Humph. 456;  Deal  v.  State,15Ind. 
378.  In  Stanley  v.  State,  24  Ohio  St.  166,  it 
was  held  that  a  thief  who  brings  stolen 
goods  from  the  dominion  of  Canada  into 
tbe  state  of  Ohio  does  not  commit  larceny 
"Within  tbe  state.  In  Com.  v.  Uprichard, 
3  Gray,  434,  it  was  held  that  a  person  who 


stole  goods  In  the  province  of  Nova  Sco- 
tia, and  brought  them  to  the  state  of 
Massachusetts,  could  not  be  convicted  of 
lai'ceny  under  the  laws  of  thestnte.  The 
same  court,  however,  in  Com.  v.  Holder,  9 
(•ray,  7,  held  that  the  stealing  of  goods  in 
the  state  of  Bhude  Island,  and  bringing 
them  into  tbe  state  of  Massachusetts,  was 
punishabin  as  larceny  in  the  latter.  This 
ruling  bad  been  announced  in  Com.  v.  Cui- 
iins,  1  Mass.  116,  and  Com.  v.  Andrews,  2 
Mass.  14.  See,  also,  Reg.  v.  Madge,  9  Car. 
&  P.  29;  3  Greenl.  Ev.  (14th  Ed.)  §  1.''.2; 
1  Bisb.  Crim.  Law,  (4th  Ed.)  §§  107-109; 
Com.  V.  Macloon,  101  Miihh.  1;2  Whart. 
Crim.  Law.  (6th  Ed.)  §§  1812-1817;  State  v. 
Brown,  8  Nev.  208. 

In  Cum.  V.  Cullins,  supra,  Mr.  Justice 
Sedgwick  said:  "The  court  were  clearly 
ot  opinion  thatstealinggoodsinone  state, 
and  conveying  the  stolen  goods  into  an- 
other state,  was  similar  to  stealing  in  one 
County  and  conveying  the  stolen  goods  in- 
to another,  which  was  always  bolden  to 
be  felony  in  both  counties. "  This  doctrine 
has  been  recognized  in  numerous  decisions. 
Cuminiugs  v.  State,  1  Uar.  &  J. .340;  Ham- 
ilton V.  State,  11  Ohio,  4;i3;  State  v.  Bart- 
iett.  11  Vt.  650;  State  v.  Underwood,  49 
Me.  181;  Watson  v.  State,  36  Miss.  608; 
State  V.  Ellis,  3  Conn.  185;  State  v.  Ben- 
nett, 14  Iowa,  479.  In  State  v.  Bartlett, 
supra,  it  appears  that,  "upon  tbe  trial  in 
the  court  below,  testimony  was  intro- 
duced, tending  to  show  that  the  respond- 
ent stole  the  oxen  in  the  province  of  Low- 
er Canada,  and  drove  them  into  this  conn- 
t.y,  where  he  sold  them."  The  Indictment 
is  not  published  in  the  report.  Mr.  Jus- 
tice Krupirj.d,  in  the  opinion,  said:  "The 
only  remaining  ground  urged  by  the  re- 
spondent's counsel  is  that  an  indictment 
for  larceny  cannot  be  sustained  here, 
where  tbe  original  caption  was  In  the  prov- 
ince of  Canada.  If  this  question  were  en- 
tirely new,  and  to  be  now  decided  upon 
the  weight  of  authority  at  common  law, 
I  confess  I  should  Incline  to  tbe  view  taken 
by  tbe  respondent's  counsel;  for  it  is  ex- 
pressly laid  down  by  ail  tbe  English  law 
writers  upon  this  subject."  The  court 
then  quotes  from  Russell  on  Crimes,  supra, 
and  proceeds:  "But  In  this  state  the  rule 
has  been  too  long  settled,  and  recognized 
by  too  long  and  uniform  a  course  of  prac- 
tice and  decision,  to  be  now  changed,  un- 
less it  be  by  act  of  the  legislature. "  In 
State  V.  Underwood,  supra,  tbe  indict- 
ment charged  the  defendants  with  the 
crime  ot  larceny.  In  the  statement  the  re- 
porter SB.vs:  "Tbe  articles  stolen  were  al- 
leged to  be  the  property  of  one  Christian 
Brahn,  and  tbe  evidence  on  the  trial  sus- 
tained tbe  allegation.  It  was  alleged  in 
the  indictment  that  tiie  property  was 
stolen  from  said  Brahn  'at  Eastport,  in 
the  county  of  Washington.'  There  was 
testiuiou.y  to  prove  that  the  property  was 
stolen  from  the  owner,  from  a  vessel  to 
which  be  belonged,  then  at  St.  Andrews, 
in  tbe  province  of  New  Brunswick;  that 
the  defendants  were  followed  to  Eastport, 
and  the  property  found  in  their  posses- 
sion." The  court,  by  Mr.  Justice  Hatha- 
way, said  :  "Tbe  allegations  in  tbe  indict- 
ment were  that  they  stole  certain  goods 
in  the  county  ot  Washington,  the  proper- 
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ty  of  tt  eertatn  person  named.  It  was 
necessary  (or  the  government  to  prove  the 
propertjf  In  the  goods,  and  all  the  mate- 
rial alleeations  In  the  indictment,  as  al- 
leged. It  vk'as  Incumbent  on  the  govern- 
ment to  provethatthedefendautsactually 
took  and  carried  away  the  goods,  felo- 
niously, in  that  connty,  or  had  such  felo- 
nious possession  of  them  there  as  would, 
according  to  the  laws  of  this  state,  consti- 
tute, 'in  legal  contemplation,'  a  telonioua 
caption."  Mr.  Bishop,  upon  this  subject, 
writes:  "Since  larceny  consists  ol  any 
asportation  of  the  goods  'ol  another 
through  trespasB,  by  one  who  simulta- 
neously nieand  tosteal  them,  the  complete 
otfeose  is  committed  in  every  locality  in 
which  such  asportation,  trespass,  and  in- 
tent to  steal  concur.  So  that  the  same 
?;oodB  may  thus  be  stolen  successively,  by 
he  same  person,  in  as  many  countries, 
states,  and  counties  as  he  can  carry  them 
Into  or  through ;  and  he  may  be  Indicted 
in  any  place  wbereln  these  things  tran- 
aplred  together,  within  the  jurisdiction  ot 
the  prosecuting  power,  at  its  election. 
Such  is  the  doctrine  of  principle,  judicially 
Bustalued  in  a  part  of  our  states.  •  •  • 
No  judge  has  maintained,  In  words,  that 
the  laws  of  a  foreign  state  or  country 
could  so  operate  with  ns  as  to  exempt  a 
man  from  punishment  for  violating  our 
own  laws  on  our  own  soil,  yet  many  have 
held  this,  in  etft^ct,  refusing  to  convict  one 
ol  the  larceny  of  goods  in  our  own  state  If 
be  had  first  stolen  them  in  another  state 
or  country,  from  which  he  brnuRht  them 
here. "    BIsh.  Dlr.  ft  Forms,  §  6U7. 

Statutes  have  been  enacted  In  England, 
and  In  many  states  of  the  Dnion,  to  re- 
move every  doubt  relating  to  this  ques- 
tion of  jurisdiction,  and  punish  parties 
who  have  been  guilty  of  acts  which  have 
been  described  in  the  cases  already  cited. 
The  foregoing  section  ot  onr  criminal 
laws,  which  was  enacted  February  23, 
1SS7,  belongs  to  thlsrlassof  legislation. 
We  bnve  already  referred  to  the  opinion 
ot  the  court  upon  this  statute  in  People  v. 
Bnrke,  supra.  In  Com.  v.  Macloon, supra, 
Mr.  Justice  ORATsald:  "Yet,  if  the  legis- 
lature see  fit  to  provide  that  the  bringing 
Into  the  state  of  goods  taken  without 
right  from  the  owner  In  a  foreign  coun- 
try shall  be  punished  here  as  larceny.  It  Is 
within  their  constitutional  authority  to 
do  BO."  In  Hemmaker  v. State, IS!  Mo. 453, 
(decided  in  the  year  1849,)  Judge  Napton, 
for  the  court,  said  :  "Our  statute  was  ob- 
viously intended  to  punish  offenses  com- 
mitted against  our  criminal  laws,  and 
not  those  which  were  committed  without 
the  Jurisdiction  of  the  state.  If  the  legis- 
lature think  It  expedient  to  declare  that  a 
person  who  is  guilty  of  grand  larceny  in 
another  state  or  country,  and  brings 
within  our  jurisdiction  the  stolen  goods, 
shall  be  considered  as  guilty  ot  grand 
larceny  here,  it  is  clearly  within  their  con- 
Btltutional  power  to  make  such  enact- 
ment. •  »  •  The  legislature  punish  the 
offense  committed  in  this  state  by  bringing 
the  stolen  property  into  it;  and,  in  doing 
Bo,  they  merely  codify  a  settled  principle 
of  the  commonlaw, applicable  to  different 
counties,  and  extend  it  hereto  neighbor- 
ing states  and  foreign  countries."     In 


State  V.  Bntler,  67  Mo.  61,  wblcta  was  de- 
termlned  In  the  year  1877,  It  was  urged 
that  this  statute  was  nnconstltutional; 
but  the  case  of  Hemmaker  v.  State,  an- 
pra,  was  affirmed.  See,  also.  People  t. 
Williams,  24  Mich.  156. 

Most  of  the  precedents  of  Indictments  In 
the  reports  do  not  set  forth  the  facts  which 
occurred  in  any  foreign  country  or  state. 
People  T.  Burke,  supra;  Hemmaker  v. 
State,  supra;  State  v. Underwood,  supra; 
State  V.  Newman,  9  Nev.  48;  State  v.  Bar- 
nett,  16  Or.  77,  14  Pac.  Rep.  737.  Mr. 
Bishop  writes:  "Under  the  correct  doc- 
trine, It  not  being  important  to  consider 
of  the  other  cases,  the  sufficient  and  bet- 
ter way  is  to  frame  the  Indictment  with- 
out any  reference  to  what  took  place  In 
other  localities,  simply  for  the  larceny  in 
the  county  of  the  jurisdiction.  Where, 
as  in  some  states,  there  Is  a  statute  on 
the  subject,  its  terms  will,  ot  course.  Hit 
la  the  foundation  ot  the  proceeding,  be 
pursued."  Dlr.  ft  Forms,  §  608.  Our  stat- 
ute, supra,  declares  that  "such  larceny 
may  be  charged  to  have  been  commit- 
ted In  any  county  Into  which  or  through 
which  such  stolen  property  shall  have 
been  brought."  This  indictment  alleges 
that  KInf  "did  feloniously  steal,  take, 
and  carry  away"  the  property  of  Mitchell, 
within  the  dominion  of  Canada,  and  bring 
the  same  Into  the  said  county  of  Dawson. 
What  is  the  difference,  if  any,  in  the  mean- 
ing ot  the  word  "feloniously."  which  Is 
employed  in  two  rianses  of  the  indict- 
ment? This  isthe  decisive  point  which  de- 
termines the  rule  of  proof  wbicb  should 
govern  the  court  npon  the  trial.  We  con- 
fess that  the  authorities  cannot  be  recon- 
ciled, and  that  the  question  is  environed 
by  extreme  difficulties.  The  court  below 
evidently  followed  Com.  v.  Uprlcbard, 
supra,  and  Stanley  v.  State,  supra,  la 
which  the  facts  relating  to  the  stolen 
property  are  like  those  of  the  case  at  bar. 
Chief  Justice  Shaw,  In  Com.  v.  Dpilchard, 
supra,  said:  "Laws  to  pnnisb  crimes  are 
essentially  local, and  limited  to  the  bound- 
aries of  the  state  prescribing  them.  In- 
deed, this  case  and  the  cases  cited  proceed 
on  the  ground  that  the  goods  were  ac- 
tually stolen  In  this  state.  The  commis- 
sion ot  the  crime  In  Nova  Scotia  was  not 
a  violation  of  our  law,  and  did  not  sub- 
ject the  offender  to  any  punishment  pre- 
scribed by  onr  law.  This  indictment  pro- 
ceeds on  that  ground,  and  alleges  the 
crime  of  larceny  to  have  been  committed 
In  violation  of  the  laws  of  this  common- 
wealth,  and  within  the  body  of  this  coun- 
ty. It  is  only  by  assuming  that  bring- 
ing stolen  goods  from  a  foreign  country 
Into  this  state  makes  the  act  larceny  here 
that  this  allegation  can  be  sustained; 
but  this  Involves  the  necessity  ot  going  to 
the  law  in  force  In  Nova  Scotia  to  ascer- 
tain whether  the  act  done  there  was  felo- 
nious, and  consequently  whether  the 
goods  were  stolen.  So  tbat  It  Is  by  the 
combined  operation  of  the  force  of  both 
laws  that  it  is  made  felony  here.  •  •  • 
But  what  are  stolen  goods?  Are  we  to 
look  to  our  own  law,  or  to  the  law  of 
Nova  Scotia,  to  determine  what  Is  a  felo- 
nious taking,  what  Is  the  Hnlmm  timndi, 
and  tbe  like?    It  we  look  to  tbe  law  of 
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Nova  Scotia,  and  that  law  la  different 
from  ours,  In  defining  and  prescribing 
theft,  then  we  may  be  called  on  to  punish 
aa  a  crime  that  which  would  be  innocent 
here.  If  we  look  to  our  own  law,  then  a 
taking  and  carrying  away  of  goods  In 
Nova  Scotia  under  circumstances  which 
would  not  be  criminal  there  might  bepun- 
lahable  here."  Judge  McIlvaixe,  for  the 
court,  In  Stanley  v.  State,  supra,  said: 
"The  theory  of  the  law,  upon  which  the 
propriety  of  the  conrk-tlou  Is  claimed,  Is 
based  on  the  assumption  that  the  prop- 
erty was  stolen  In  Canada  by  the  prisoner. 
B.v  what  rule  shall  it  be  determined 
whether  the  acts  of  the  prisoner,  whereby 
he  acquired  the  possession  of  the  goods  In 
Canada,  constituted  the  crime  of  larceny? 
By  the  laws  of  this  state?  Certainly  not. 
The  criminal  laws  of  this  state  hnve  no 
extraterritorial  operation.  If  the  acts  of 
the  prisoner,  whereby  he  came  in  possos- 
Bion  of  the  property  "described  in  the  In- 
dictment, were  not  inhibited  by  the  laws 
of  Canada,  it  is  perfectly  clear  that  he 
was  not  guilty  of  larceny  there.  It  mat- 
ters not  that  they  were  such  as  would 
have  constituted  larceny  If  the  transac- 
tion had  taken  place  in  this  state.  *  •  • 
I  have  no  doubt  the  legislature  might 
make  It  a  crime  for  a  thief  to  bring  Into 
this  state  property  stolen  by  him  in  a 
foreign  country;  and.  In  order  to  convict  of 
such  crime,  it  would  be  necessary  to  prove 
the  existence  of  foreign  laws  against  larce- 
ny. The  existence  of  such  foreign  laws 
would  be  aniugredlentin  the  statutory  of- 
fense. "Our  leglsla  tl  ve  nssem  biy  has  defl  ned 
the  crime  which  the  learned  Judge  men- 
tlonedln  bis  opinion,  and  these  decisions  of 
Massachusetts  and  Ohio  hold  that  the 
laws  of  the  foreign  country  do  constitute 
a  material  element  thereof.  Upon  the 
other  hand,  the  court  in  Hemmaker  v. 
State,  supra,  said:  "In  the  determination 
of  the  character  of  the  offense,  there  Is  no 
necessity  for  inquiring  what  may  be  lar- 
ceny under  the  laws  of  the  country  wliere 
the  offense  was  committed."  In  State 
V.  Underwood,  supra,  the  court  further 
said :  "The  laws  of  the  foreign  country  are 
not  included  among  the  elements  which 
constitute  the  crime  for  which  the  defend- 
ants were  Indicted.  They  were  not 
charged  with  violating  the  laws  of  the 
foreign  country,  and  those  laws  could  not 
be  legally  Introduced  on  the  part  of  the 
prosecution  In  the  proceedings  against 
the  defendants.  Whether  or  not  the  de- 
fendants were  guilty  otstealing  the  goods 
must  bo  first  determined  according  to  our 
laws  concerning  larceny;  and,  if  they 
were  thus  guilty,  then  the  guilty  posses- 
sion of  the  goods  here  was  larceny  here." 
In  People  v.  Staples,  91  Cal.  23.  27  Pac. 
Rep.  52t.  the  defendant  was  convicted  of 
the  crime  of  grand  larceny  In  the  superior 
court  of  the  county  of  Los  Angeles;  and 
Chief  Justice  Beatty,  in  the  opinion 
said:  "The  information  chareres.  in  plain, 
direct,  and  unequivocal  terms,  that  the 
defendant  did,  in  the  territory  of  Ari- 
zona, unlawfully,  willfully,  and  feloniously 
take,  steal,  and  carry  away  from  the  pos- 
session of  one  Margaret  McGregor  a 
v.2yF.no.9— 42 


watch  and  chain  of  the  value  otaeventy- 
five  dollars,  then  and  there  being  the  per- 
sonal property  of  said  Margaret  McGreg- 
or, and  that,  after  having  so  unlawfully 
taken  and  stolen  said  watch  and  chain, he 
did  bring  the  same  Into  the  county  of  Los 
Angeles.  This  states  the  exact  offense  de- 
fined in  section  497  of  the  Penal  Code,  the 
jnrlbdictlon  of  which  is,  by  section  789, 
conferred  upon  any  county  of  the  state 
into  or  through  which  the  stolen  property 
has  been  brought.  •  •  •  It  is  contend- 
ed that  the  evidence  does  not  sustain  the 
verdict  beca-.]se  (1)  there  was  no  evidence 
as  to  the  laws  of  Arizona  defining  larceny. 
•  •  •  As  to  the  first  objection,  we  say 
that  the  laws  of  Arizona  have  no  bearing 
upon  the  question  whether  our  laws  have 
been  violated.  We  do  not  assume  to  pun- 
ish offenses  against  the  laws  of  other 
states  and  territories.  When  we  under- 
take to  punish  as  larceny  the  bringing  into 
this  state  goods  that  have  been  stolen 
In  another  state  or  country,  we  mean 
goods  that  have  been  stolen  according  to 
our  definition  of  larceny,  for  which  we  look 
to  our  own  laws  exclusively,  and  not  the 
laws  of  other  countries.  '  The  sections  of 
the  Penal  Code  which  are  referred  to  In  the 
opinion  of  Chief  Justice  Beatty  are  sim- 
ilar to  section  85,  supra. 

We  have  endeavored  to  present  fairly 
the  views  of  the  Jurists  upon  both  sides  of 
this  long  controversy,  and  it  is  not  pos- 
sible to  add  anything  to  the  arguments, 
which  have  been  exhaustive  and  profound. 
We  have  concluded  that  the  intention  of 
the  legislative  assembly  can  be  most  effec- 
tuolly enforced byadhering  to  the  doctrine 
that  the  term  "feloniously,"  in  the  In- 
dictment, should  be  defined  according  to 
the  statute  of  this  state,  and  that  tiie 
laws  of  the  dominion  of  Canada  do  not 
enter  into  the  offense  charged  against 
Kief,  and  are  therefore  InadmlMsible.  It  is 
competent  to  introduce  testimony  as  to 
the  conduct  of  Kief  with  relation  to  the 
property  described  In  the  Indictment,  both 
in  Canada  and  Dawson  county.  The 
court  below  committed  an  error  in  its 
ruling  and  Instructions  to  the  Jury.  It  is 
therefore  ordered  that  the  Judgment  be 
reversed,  and  that  the  cause  be  remanded 
for  a  new  trial. 

Harwood,  J.,  concurs. 

Dtt  Witt,  J.,  (dissenting.)  The  mle  as 
laid  down  by  the  opinion  of  the  court 
seems  to  be  sustained  by  authority,  and 
has  the  virtue  of  practicability,  but  I 
doubt  the  logic  of  the  conclusion.  De- 
fendant Is  charged  with  lelonionsly  steal- 
ing the  prop°rty  in  the  dominion  of  Cana- 
da, and  bringing  it  into  this  state,  which 
is  an  offense  by  statute.  What  la  "feloni- 
ous stealing"  in  Canada?  It  would  seem 
that  there  is  one  method  only  of  answer- 
ing this  question:  that  Is,  to  ascertain 
from  the  laws  of  Canada  what  "felonious 
stealing"  Is  in  that,  country.  See  Chief 
Justice  Shaw,  In  Com.  v.  Dprlchard,  3 
Gray,  4.'?4.  and  an  able  opinion  and  review 
of  the  authorities  in  Stanley  v.  State,  24 
Ohio  St.  166. 
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Ward  et  a,h  v.  Boakd  of  Com'ks  of  Gal- 
latin County  et  a.1. 
(Supreme  Court  of  Montana.     March  28,  189B.) 
Action  to  Set  Aside  Tax  Salb— Validity  of  As- 
sessment— Waiver  op  Defects — 8ai,b  fob  Per- 
sonal Tax. 

1.  Where,  In  an  action  to  set  aside  a  tax  sale, 
plaintiffs  allege  that  their  lands  were  sold  for  a 
certain  sum  claimed  to  be  due  for  delinquent 
taxes,  but  that  the  amount  was  excessive,  since 
it  included  taxes  levied  on  personal  property, 
the  complaint  is  not  demurrable  on  the  ground 
of  ambiguity  and  uncertainty,  since  the  excess 
can  be  ascertained  by  computation. 

2.  The  omission  of  the  dollar  mark  from  an 
assessment  roll  does  not  vitiate  the  assessment 
where  the  position  of  the  figures,  or  some  other 
fact,  indicates  the  meaning  of  the  numerals, 

S.  Where  plaintiffs  allege  that  their  real  es- 
tate consists  of  two  distinct  parcels,  but  fail  to 
aver  that  they  so  returned  the  same  in  their 
statement  to  the  assessor,  they  cannot  he  heard 
to  complain  that  the  land  was  improperly  listed 
as  one  tract. 

4.  Equity  will  not  interfere  with  the  sale  of 
land  for  delincjuent  taxes  on  account  of  certain 
in'cgularities  in  the  assessment,  where  the  mis- 
takes could  have  been  rectified  by  appearing  be- 
fore the  county  commissioners  sitting  as  a  board 
of  equalization.  Railway  Co.  v.  Patterson, 
(Mont )  24  Fac.  Rep.  704,  followed. 

5.  at.  16th  8ess.  p.  82.5,  i  U,  provides  that, 
where  a  tazpa.rer  fails  to  pay  bis  taxes  within  a 
curtain  time.  It  shall  be  the  duty  of  the  tax  col- 
lector to  seize  any  personal  property  belonging 
to  such  taxpayer,  and  sell  the  same  as  provided- 
by  law.  St.  15th  Ex.  Boss.  p.  93,  S  28,  pro- 
vides that,  where  sufficient  personal  property 
Cbunot  be  found  to  pay  the  tax,  the  treasui-er  may 
collect  such  tax  by  attachment,  garnishment,  or 
otherwise.  St.  15th  Ex.  Sess.  p.  88,  $  2,  de- 
clares that  every  tax  levied  under  the  provisions 
ol  the  act  becomes  a  lien  against  any  and  all 
property  assessed.  Held,  that  it  was  not  neces- 
sary for  a  tax  collector  to  seize  personal  prop- 
erty, or  commence  an  action  against  a  taxpayer, 
before  proceeding  to  sell  his  land  for  delinquent 
taxes. 

Appeal  from  district  court,  Oallatln 
county;  Frank  K.  Abmbtkono.  Jadge. 

Suit  by  T.  C.  and  J.  D.  Ward,  partners 
as  Ward  Bros.,  against  the  board  o(  com- 
raisstoners  o(  tlie  county  of  Gallatin  and 
J.  L.  Patterson,  tretiKurer,  to  set  aside  a 
tax  sale,  etc.  Judgment  for  defendants. 
PlalntiHn  appeal.    Afflrmed. 

Luce  &  Luce,  for  appellants.  H.  C. 
CockTin,  for  Henri  J.  Haskell. 

Blake,  C.  J.  Tbe  complaint  alleges 
"that  In  the  year  1889,  at  the  proper  time, 
and  as  required  by  law,  tbe  plaintiffs 
made  out  and  delivered  to  the  assessor" 
of  the  county  of  Gallatin,  "upon  bis  requi- 
sition, a  list  and  statement  of  all  the  real 
and  personal  property  in  their  possession 
or  under  their  control  In  said  county, 
which  by  law  they  were  required  to  list 
for  taxation,"  to  wit:  The  E.  Ji  of  the  N. 
W.  \,  and  tbe  E.  ^  of  the  8.  W.  %,  and  tbe 
S.  E.  ]i  of  section  3,  township  2  S.,of  range 
5  E. ;  and  also  the  S.  W.  ^  of  section  22  In 
said  township;  and  also  15  horseh,  16 
cattle,  and  1  wagon.  It  is  further  alleged 
that  "the  said  real  estate  In  said  section 
i1  constituted  one  distinct  parcel  of  land, 
and  the  said  real  estate  in  said  section  22 
constituted  another  and  separate  and  dis- 
tinct parcel  of  land ;  •  •  •  that,  not- 
withstanding the  facts  aforesaid,  the  said 
assessor  did  not  determine  nor  fix  the  true 


value  of  either  of  said  parcels  of  land 
separately,  or  of  said  personal  property, 
or  tbe  value  of  said  property  in  an,v  man- 
ner or  at  all;  •  •  *  that  tbe  said  as- 
sessor, before  the  first  Monday  of  Septem- 
ber of  said  year  of  18S9,  did  make  out  and 
deliver  to  the  county  clerk  of  said  county 
a  so-called  assessment  list  and  roll,  but 
the  same  did  not  contain  the  value  of  any 
or  either  of  the  several  parcels  of  land  or 
species  of  property  contained  in  said 
statement  and  list  or  roil.  •  •  •  The 
said  assessor  did  not  separately  assess  tbe 
value  of  tbe  several  tracts  and  parcels  of 
land  above  described.  »  •  •  There  was 
no  assessed  valuation  of  any  of  tbe  fore- 
going described  real  estate,  or  any  of  said 
personal  property,  during  said  year  A.  D. 
1889;  and  there  was  no  levy  of  any  tax 
against  said  property  of  the  plaintiffs,  or 
any  thereof,  made  during  the  said  yi'ar  of 
1889;  and  no  tax  became  due  or  payable 
from  the  plaintiffs,  or  either  of  them,  upon 
an.v  of  said  property  during  said  year  of 
ISSy."  It  is  furtlier  alleged  "that  said 
county  treasurer  did  not  during  said  year 
of  1889.  or  at  an.T  time,  or  at  all,  com- 
mence any  proceedings  to  collect  the  tax 
claimed  to  be  due  from  plaintiffs  upon  the 
said  personal  property  listed  as  aforesaid; 
nor  did  he  sell  or  attempt  to  sell  any  of 
said  personal  property  tor  any  tax  due 
or  claimed  to  be  due  thereon,  or  on  any  of 
said  property,  for  the  year  1SS9,  •  •  • 
That  therpafter,  upon  tbe  17th  day  of 
February,  A.  D.  18JX),  and  for  20  days 
thereafter,  Sundays  and  legal  holidays  ex- 
cepted, the  suid  James  L.  Patterson,  as 
treasurer  of  said  county  of  Gallatin,  with 
out  any  right  or  authority,  and  without 
having  given  the  notice  prescribed  by  law, 
offered  tbe  said  lands,  and  all  thereof,  for 
sale,  to  pay  the  taxes,  interest,  costs  of 
publication,  and  penalties,  which  he 
claimed  to  be  due  and  owing  from  the 
plaintiffs  as  for  taxes  upon  said  property, 
and  delinquent  for  the  year  1889.  •  •  • 
No  notice  of  such  offering  for  sale  of  said 
lands,  and  no  list  of  the  land  and  lots  sub- 
ject to  sale  for  taxes,  was  ever  given  or 
published  by  the  said  treasurer,  stating 
the  amount  of  tax  due  on  each  parcel  of 
land, or  any  thereof,  after  adding  the  law- 
ful penalty  and  costs  of  advertising  or 
otherwise,  or  stating  any  sum  or  amount 
whatever  as  being  due  tbereon  for  taxes 
or  otherwise,  and  no  other  notice  or  list 
was  given  or  published  than  tbat  con- 
tained in  '  a  certain  paper  hereinafter  set 
forth.  Tbat  said  treasurer,  "under  and 
by  virtue  and  authority  alone  of  the  pro- 
ceedings, offer,  and  notice  aforesaid,  sold 
and  bid,"  March  13,  1890,  "the  whole  of 
said  real  estate  off  to  and  in  the  name  of 
the  said  county  of  Gallatin  for  the  sunt  of 
9220.72;  and  thereafter,  on  the  date  last 
aforesaid,  the  said  treasurer  issued  to  tbe 
county  of  Gallatin  a  certificate  of  pur- 
chase for  tbe  whole  of  said  pieces  and  par- 
cels of  land,  •  •  •  which  certificate  is 
now  held  by  said  county,  and  Is  on  file  in 
the  ofl^ce  of  the  clerk  and  recorder  thereof ; 
and  that  in  making  said  sale  and  so  bid- 
ding off  said  lands  the  said  treasurer  did 
not  offer  nor  sell  tlie  same  in  separate 
parcels,  but  all  together,  as  if  the  same 
were  only  one  parcel  of  laud."    It  is  fur- 
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ther  aHeged  "that  Raid  landa  were  not  bo 
aold  nor  bid  oO  for  the  amonnt  of  taxes 
doe  or  claimed  to  b«  dne  ther«un,  or  due 
or  claimed  to  be  due  apon  either  of  eald 
parceU,  oi  for  the  Interest,  penalties,  and 
costs  thereon,  but  for  a  sum  equal  to  the 
Whole  amount  of  taxes  claimed"  to  be 
doe  "apon  said  real  estate,  and  for  taxes 
claimed  to  be  due  also  upon  said  personal 
property  tor  said  year  1889,  together  with 
cbe  costs  and  ehantes  and  penalties  apon 
the  whole  amount  of  said  taxes.  Said 
pieces  and  parcels  of  land  were  not  offered 
for  sale  or  sold  by  said  treasurer  for  the 
taxes  aopald  or  claimed  to  be  unpaid 
thereon,  or  for  the  taxes  unpaid  or  claimed 
to  be  anpald  on  each  of  said  parcels  uf 
land,  but  for  the  whole  am<junt  of  the 
taxes  claimed  from  these  plaintiffs  upon 
all  of  their  property  aforesaid,  real  and 
petaonal,Tor  the  year  1889;  and  the  sum  so 
demanded  by  said  treasurer  for  taxes  paid 
upon  said  lands  was  greatly  in  excess  of 
the  amount  of  taxes  claimed  to  be  unpaid 
thereon  as  aforesaid,  includins  costs  and 
charges  aforesaid."  It  Is  further  alleged 
that  "at  the  date  of  f^aid  sale  of  the  said 
real  estate  to  the  said  Gullatin  county, 
the  same  was  not  subject  to  sale  for  any 
taxes  whatever;  •  •  •  that  said  cer- 
tiflcate  of  sale  *  »  •  was  wrongfully 
and  unlawfully  Issued  by  said  treasurer 
to  said"  county;  "that  the  said  sale  and 
certificate  of  sale  cast  a  cloud  upon  the 
title  of  the  plaintiffs  to  the  satd  real  es- 
tate; *  *  *  and  that.  If  said  cloud  Is 
allowed  to  continue  upon  the  title  of  said 
real  estate,  its  value  will  be  greatly  de- 
preciated, and  the  plaintiffs  greatly  dis- 
commoded and  damnified  thereby,  the 
said  real  estate  being  of  great  value,  to 
wit,  of  the  valueof  f5,000."  The  prayer  Is 
that  the  sale  he  adjudged  void,  that  the 
certificate  be  canceled,  and  that  the  treas- 
urer be  enjoined  from  executing  any  deed 
to  said  lands  under  the  sale  and  certlfl- 
cate  of  purchase. 

The  demurrer  stated  the  following 
grounds;  "That  said  complaint  is  ambig- 
uous and  uncertain  in  that  It  cannot  be 
ascertained  therefrom  what  part  uf  said 
sum  of  12*20.72,  taxes,  penalty,  and  costs, 
1b  claimed  to  be  excessive  as  against  said 
lands;  •  •  ♦  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action."  The  demurrer  was  sus- 
tained, and,  the  plaintiffs  having  elected 
to  stand  upon  their  complaint.  Judgment 
waB  entered  in  favor  of  the  county  of  Gal- 
latin. 

It  appears  from  the  complaint  that  the 
appellants  allege  clearly  that  the  por- 
tion of  the  said  sum  of  f  220.72  which  was 
claimed  to  be  excessive  was  the  amount 
which  bad  been  Included  therein  by  reason 
of  the  taxes,  penalty,  and  costs  that  have 
been  levied  upon  their  personal  property. 
The  precise  amount  thereof  is  not  directly 
mentioned,  but  can  be  ascertained  by 
computation.  The  entire  pleading  Is 
"easy  of  comprehension,  and  free  from 
reasonable  doubt,  which  is  all  that  Is  nec- 
essary. "  Salmon  ▼.  Wilson,  41  Cal.  602. 
Applegartb  v.  Dean,  68  Cat.  491, 18  Pac. 
Bep.  687 ;  Kraner  t.  Halsey,  82  Cal.  209,  22 
Pac.  Rep.  1137.  This  cause  of  the  de- 
murrer should  .have  been  overruled,  and  we 


presume  that  this  was  the  rnllns  of  the 
court  thereon. 

The  real  controversy  before  us  relates 
to  the  proposition  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  It  is  alleged  that 
Exhibit  A  "  is  a  true  and  correct  copy  of 
BO  much  of  said  assessment  roll  and  list 
as  contains  the  entry  of  the  said  real  es- 
tate and  personal  property,  as  made  on 
said  assessment  roll  and  list  by  said  as- 
sessor." The  part  which  Is  relevant  to 
this  Investigation  appears  in  the  follow- 
ing form : 
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It  seems  proper  to  direct  oor  attention 
to  what  Is  not  set  forth  in  the  eomplalnt. 
There  la  no  averment  ot  a  tender  by  the 
appellants  of  any  earn  In  payment  of  any 
portion  of  the  taxes  which  waa  doe  from 
them  for  the  year  1889,  and  It  Is  not 
claimed  that  their  property  waa  exempt 
from  taxation  by  Tlrtne  ot  any  provtslon 
of  the  constitution  or  a  statute.  Nor  is  It 
alleged  that  the  appellants  ever  sought 
redress  by  any  appeal  to  the  board  ot 
equalisation  of  Oallatin  county.  It  Is 
maintained  that  the  assessor  did  not 
comply  with  the  requlrementH  of  this  stat- 
ute.   "It  shall  be  the  duty  of  the  assessor 
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to  determine  and  fix  the  trae  valoe  of  all 
items  of  property  Included  In  aucb  Rtate- 
mpnt,  and  enter  or  caaee  to  be  entered  tbe 
same  opposite  eucb  UemB,  respectively, 
ao  that,  when  completed,  such  Htatement 
shall  truly  and  distinctly  set  fortb  •  •  » 
the  number  of  acres  of  land,  giving  full  de- 
scription, location,  and  the  value  thereof." 
St.  16th  Uess.  p.  223,  §  5.  The  appellants  in- 
slat  that  the  figures  in  tbe  foregoing  col- 
umns of  value  do  not  designate  dollars  or 
cents,  and  that  tbe  assessment  is  void. 

Tbe  first  case  which  we  have  examined 
with  reference  to  thin  question  is  that  of 
Lawrence  v.  Fast,  20  III.  339.  A  judgment 
had  been  entered  aeainst  delinquent  lands 
for  tbe  taxes,  and  tbe  court  said  that  In 
no  part  thereof  "does  the  word 'dollar,' 
'cent,'  or  'mill,'  occur,  nor  any  abbrevia- 
tion, character,  or  sign  representing  either 
of  these  words  or  any  other  denomination 
of  money."  Tt  was  held  that  the  use  of 
numerals  was  Insufiicient,  and  that  the 
judgment  was  fatally  defective.  Mr.  Jus- 
tice Brrebf:,  in  a  dissenting  opinion,  said : 
"It  Is  certain  to  every  ordinary  intent 
that  tbe  flgares  in  tbe  proper  columns  in- 
dicated cents  or  dollars  and  cents.  The 
most  common  man  would  so  understand 
them,  and  could  not  be  raislud  by  them." 
The  doctrine  of  tbe  court  was  followed  In 
Lane  V.  Bommelmann,21  111.147:  Gibson  v. 
City  of  Chicago,  22  III.  567;  and  Eppingerv. 
Kirby.  23  III.  523.  Tbe  case  of  Lawrence  v. 
Fast,  supra,  was  approved  in  Bandoipb 
T.  Metcolf,  6  Cold.  400,  in  whicb  a  judg- 
ment of  condemnation  of  land  was  ren- 
dered for  the  nonpayment  of  taxes.  In 
the  opinion  Mr.  Justice  Shackglford 
said:  "This  question  came  before  the  su- 
preme court  of  the  United  States,  reported 
in  Woods  V.  Freeman,  1  Wall.  398,  In 
whicb  it  was  held,  where  there  was  no 
mark,  word,  or  character  on  the  record  of 
tbe  judgment,  to  indicate  tbe  amount  of 
the  taxes  for  which  it  was  rendered 
against  the  land,  the  judgment  was  void. 
Tlie  facts  of  that  case  are  very  similar  to 
the  case  under  consideration."  We  do 
not  so  understand  the  decision  in  Woods 
V.  Freeman,  supra.  Mr.  Justice  Davis,  in 
the  opinion,  said:  "In  the  construction  of 
local  statutes  affecting  the  titles  to  real 
estate  this  court  recoKnizea  the  binding 
force  of  the  interpretation  given  by  the 
highest  judicial  tribunal  of  a  state.  This 
question  has  been  expressly  decided  by  the 
supreme  court  of  Illinois."  Tbe  court 
then  cited  Lawrence  v.  Fast,  supra,  and 
Lane  v,  Bomnielmann,  supra,  and  held 
accordingly.  The  opinion  proceeds  no 
further.  Tbe  supreme  court  of  California, 
in  Hurlbott  v.  Butenop,  27  Cal.  SO,  held 
thatflgnres  in  an  assessment  roll,  without 
any  statement  whether  they  stand  for 
cents,  dollars,  or  eagles,  do  not  fix  any 
vaiuatlon  to  property  therein  described. 
Similar  views  have  been  repeatedly  an- 
nounced by  that  tribunal.  Bruly  v.  Sea- 
man, 30  Cal. 610;  Peonle  v.  Savings  Union, 
31  Cal.  132;  People  V.  Hastings,  34  Cal. 
571;  Garwood  v.  Hastings,  38  Cal.  216. 
See,  also.  In  re  Rector,  etc.,  of  Church  of 
tbe  Holy  Sepulchre,  61  How.  Pr.  315.  The 
Bopreme  court  of  Minnesota,  in  Tldd  v. 
Rlnes,  26  Minn.  201,  2  N.  W.  Rep.  4B7,  in 
which  the  validity  of  a  tax  judgment  was 


involved,  cited  with  approval  these  decis- 
ions of  the  courts  of  Illinois  and  California. 
There  is  eminent  natbority  upon  tbe 
other  side  of  the  contention.  Id  Cahoon 
V.  Coe,  53  N.  H.  618,  tbe  court  expressed 
its  concurrence  In  the  dissenting  opinion 
of  Mr.  Justice  Brebsb,  supra,  and  said: 
"We  are  satisfied  that  tbe  figures,  taken 
In  tbe  connection  in  which  they  stand, 
must  be  understood  to  mean  dollars  or 
cents,  or  dollars  and  cents,  tbe  ordinary 
denominations  of  our  money. "  In  State  v. 
Mining  Co.,  8  Nev.  15,  the  court  said: 
"  Upon  principle  we  think  the  opinion  of 
Judge  Brecsr  presents  tbe  more  reasona- 
ble and  common  sense  view  of  the  ques- 
tion, especially  as  applied  to  the  facts  of 
this  case. "  It  is  stated  In  tbe  opinion  by 
Mr.  Justice  Oarber  that  "the  plaintiff 
offered  as  evidence  portions  of  the  original 
and  delinquent  quarterly  assessment  roHs. 
Tbe  defendant  objected  to  their  Introduc- 
tion, on  tbe  ground  '  that  there  are  no 
dollar  marks  placed  to  the  flgares  and 
numbers  purporting  to  Indicate  tbe 
amount  of  the  tax  due  or  assessed,  or  to 
any  figures  or  numbers  therein,  and  thatit 
has  no  other  marks  indicating  what  Is 
meant  by  those  figures  or  numbers.'  The 
evidence  was  received,  and  nn  exception 
taken."  See,  also.  Bird  v.  Perkins,  38 
Mich.  28.  The  soprume  court  in  Illinois, 
in  the  later  cases  of  Chickering  v.  Faile,  38 
III.  342,  and  Elston  v.  Kennicott,  46  111. 
187,  has  explained  fully  its  position,  and 
pointed  out  distinctly  the  grounds  on 
which  Lawrence  v.  Fast,  supra.  Is  based. 
Chief  Justice  Brresr,  in  the  opinion  in 
Elston  V.  Kennicott,  supra,  said:  "Tbe 
plea  for  bis  failure  to  pay  tbe  taxes  for 
that  year  is  that  tbe  taxes  were  not  legaU 
ly  assessed,  tbe  assessment  roll  not  con- 
taining the  dollar  mark.  •  •  •  This 
very  question  came  before  this  court  in  the 
case  of  Chickering  V.  Faile,  "supra,  "where- 
in it  was  held  that  the  want  of  the  dollar 
mark  in  tbe  aBsessmeut  roll,  to  designate 
the  amount  of  the  valuation  or  tbe  taxes, 
would  not  render  tbe  assessment  or  tbe 
collector's  warrant  invalid  and  illegal. 
It  was  further  said,  we  would  not  apply 
the  want  of  a  word  or  character  to  tbe 
numerals  to  Indicate  the  sum  of  taxes  due 
as  a  defect  to  anything  prior  to  the  appli- 
cation of  tbe  collector  for  a  judgment 
against  delinquent  lands,  and  would  not 
even  apply  it  to  the  judgment  were  it  not 
that  tbe  judgment  must  find  the  sum  for 
which  it  is  rendered,  and  that  this  rule  is 
inflexible.  To  all  of  the  proceedings  prior 
to  the  Judgment  for  taxes  all  persons 
know  what  the  numerals  represent,  and 
act  upon  them  accordingly.  •  •  •  This 
want  of  the  dollar  mark  is  no  defect  to 
any  matter  or  thing  prior  to  the  applica- 
tion of  the  collector  for  a  Judgmeot 
against  the  delinquent  lands.  •  •  • 
Who  is  to  say,  at  this  stage  of  the  pro- 
ceeding, that  tbe  aosessment  ia  llleKai  for 
the  want  of  this  mark?  He  who  shall 
take  tbe  risk,  takes  it  at  bis  peril.  It  is 
sufficient  for  the  taxpayer  to  know  bis 
property  is  assessed  for  taxation  in  a 
mode  he  well  understands.  His  property 
is  charged  with  a  tax  which  he  must  dis- 
charge. •  •  •  On  this  point  westiil  hold, 
as  thia  court  has  constantly  held,  that  a 
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Judgment  for  taxes  in  which  the  amonntof 
the  taxes  does  not  appeareltberby  the  use 
otapt  wurdaortberecoKiiixed  dullarmark, 
-caniiotbe  sustained.  This  rule  isfounded, 
as  we  have  already  observed,  nn  the  ne- 
-L-esslty  that  a  judgment  should  be  for  a 
detlnite  sum,  so  expressed  as  not  to  be  left 
tu  conjecture.  But  when  it  is  sought  to 
invalidate  the  payment  of  taxes  on  anal- 
ogous Kruuuds.  other  principles  are  to  be 
-roiisltlered.'*  We  <•  re  of  the  opinion  that 
the  most  reasonable  conclusion  upon 
these  facts  and  the  weight  of  authority 
are  opposed  to  the  contention  of  the  ap- 
pellants, and  that  the  omission  :>t  the  dol- 
lar, when  the  position  o{  the  figures,  the 
value  of  the  property,  or  some  other  fact 
Indicates  the  meaning  of  the  numerals  in 
said  exhibit,  is  an  Informality  which  does 
not  ritiate  the  assessment.  St.  15th  Ex. 
iiess.  p.  92,  §  24.  Notwithstanding  this 
holding,  we  desire  to  add  that  we  do  not 
sanction  this  careless  method  of  transact- 
ing business  of  such  public  Importance. 
Our  statutes  do  not  contemplate  the  en- 
tering of  a  judgment  or  similar  proceed- 
ings which  bare  been  prescribed  in  Illinois 
or  other  states,  and  the  conditions  of  this 
«ase  are  analogous  to  tliem.  The  word 
"dollar"  is  used  in  the  certifiuate  of  sale, 
which  appeant  as  an  exhibit  of  the  com- 
plaint. 

It  is  claimed  that  the  said  parcels  of 
)and  were  not  valued  separately,  but  in  a 
lump,  and  that,  therefore,  the  assessment 
la  a  nullity.  If  this  objection  were  tena- 
ble, the  appellants  have  not  alleged  the 
facts  whirl)  are  essential  to  enable  them 
to  take  advantage  thereof.  In  Cadwalder 
V.  Nash,  73  Oal.  43,  14  Pac.  Rep.  .SS5.  it  is 
adjudged  that  "where  the  owner  himself 
returns  the  property  as  a  whole  he  cannot 
be  heard  to  complain  that  it  has  been  im- 
properly listed  In  that  manner."  While 
the  complaint  alleges  that  the  real  estate 
■consisted  of  two  distinct  parcels,  there  Is 
no  averment  that  the  appellants  so  re- 
turned the  same  in  their  "list  and  state- 
ment" to  the  assessor.  In  the  recent  case 
of  Dear  v.  Vamum,  80  Cal.  S6,  22  Pac.  Rep. 
76,  it  is  said:  "Tiie  complaint  does  not 
•  •  •  disclose  the  contents  of  the  writ- 
ten statement  furnished  by  plaintiff  to  the 
assessor,  nur  alle^n  that  the  Hssessment 
^tdnot  conform, iu  its  description  of  prop- 
erty, to  the  description  contained  in  the 
statement  furnished  by  plaintiff,  nor 
show  wherein  It  differed  therefrom.  As- 
suming the  statement  furnished  to  have 
been  such  as  the  law  required,  It  must  be 
presumed,  in  support  of  the  assessment, 
unless  the  contrary  is  alleged,  that  the 
description  In  the  assessment  was  identic- 
al 'with  that  contained  in  the  statement. " 
It  can  be  presumed  under  the  authorities 
that  the  assessor  of  Qallatin  county 
adopted  the  description  of  the  land  which 
had  been  prepared  by  the  appellants. 
Brewing  Co.  v.  Meriden,  48  Conn.  248. 
The  principles  which  were  laid  down  in 
Railroad  Co.  ▼.  Patterson,  10  Mont.  90, 
24  Pac.  Rep.  704,  are  applicable,  and  tiie 
appellants  could  have  obtained  an  ade- 
nuHte  remedy  on  account  of  these  irregu- 
larities by  appearing  before  the  board  lor 
the  correction  of  the  assessment  roll.  The 
following  section  of  the  statutes  should 


be  considered  upon  this  branch  of  the  ap- 
peal: "An  entry  is  required  to  be  made 
npon  the  tax  list  showing  what  It  Is,  and 
for  what  county  and  the  year  it  is;  and 
the  county  clerk  shall  attach  to  the  list  bis 
warrant,  under  bis  band  and  official  seal, 
in  general  terms,  requiring  the  treasurer 
to  collect  the  tax  therein  levied  according 
to  law ;  and  no  informality  In  the  above 
requirements  shall  render  any  proceedings 
for  the  collection  of  taxes  illegal,  and 
such  list  shall  befull  and  sofflolent  author- 
ity fur  the  treasurer  to  collect  all  taxes 
contained  therein."  St.  15tb  Ex. Seas. S  24. 
We  hold  there  was  a  valid  assesanient  of 
the  property  of  the  appellants,  and  that 
the  same  was  aobject  to  taxation  by  vir- 
tue of  the  laws  in  force  during  the  year 
1889. 

It  is  farther  declared  that  "every  tax 
levied  under  the  provisions  of  this  act  la 
hereby  made  a  lien  against  any  and  all 
the  property  assessed,  and  such  liens  shall 
attach  at  the  time  of  such  assessment, 
and  shall  not  be  satisfled  or  removed  until 
such  taxea  am  paid."  St.  15th  Ex.  Bess, 
p.  83,  §  2.  The  complaint  alleges  that  no 
tax  was  levied  against  the  property  of 
the  appellants  during  the  year  1H98,  and 
the  brief  asserts  that  there  was  no  juris- 
diction In  the  board  of  county  commis- 
sioners to  act  in  this  matterin  the  absenca 
of  a  proper  valuation  and  assessment. 
This  allegation  of  the  appellants  depends 
upon  propositions  which  we  have  deter- 
mined to  be  unsound. 

The  next  inquiry  relates  to  the  author- 
ity of  the  county  treasurer  of  Gallatin 
county  to  sell  the  real  estate  without  a  re- 
sort  to  other  remedies.  The  statute  pro- 
vides that,  "if  any  such  taxpayershall  fail 
or  refuse  to  pay  the  taxes  against  him  on 
or  before  the  last  day  of  December  follow- 
ing the  levy  thereof,  ten  per  cent,  nf  such 
taxes  Bhull  be  added  thereto,  and  collected 
as  a  portion  of  said  taxes,  and  it  shall  be 
the  duty  of  the  tax  collector,  immediately 
after  the  first  day  of  .lanuary,to  sei«e  any 
personal  property  belonging  to,  or  which 
may  have  been  assessed  to,  any  taxpayer 
who  shall  then  be  delinquent,  and  sell  the 
same  as  provided  by  law."  St.  IBth 
Sess.  p.  225.  §  9.  "In  cases  where  sufflcien: 
personal  property  liable  to  seizure  cnunot 
be  found  to  pay  the  tax  assessed  against 
any  person,  ♦  •  •  the  treasurer  may 
sue  for  and  collect  such  tax  by  attach- 
ment, garnishment,  or  otherwise."  St. 
15th  Ex.  Sess.  p.  SIS,  §  28.  The  last  section 
confides  in  the  officer  the  power  of  core  - 
mencing  and  maintaining  a  civil  action, 
but  its  exercise  has  been  made  a  subject 
of  discretion.  Could  the  tax  collector  of 
Gallatin  county  proceed  rightfully  against 
the  real  («tate  of  the  appellants  after  his 
failure  to  seise  and  sell  their  personal 
property?  The  authorities  In  the  negative 
are  controlled  by  statutes  which  ore  unlike 
the  provisions  before  us.  The  legislatures 
in  some  states  have  declared  in  express 
terms  that  tbe  land  of  the  delinquent  tax- 
payer shall  not  be  sold  until  hia  peraonal 
property  has  iteen  seized  and  disposed  o^ 
or  there  has  been  a  retnrn  by  some  oMcer 
that  the  purty  had  no  goods  which  conid 
be  fonnd.  No  requirementa  of  this  nature 
are  embodied  in  our  laws,  and  no  constv 
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qnencea  arrectingrthe  owners  ot  property 
attacU  to  the  omlBslon  ot  the  tax  collector 
to  discharge  his  doty  In  tbla  regard.  Mr. 
Couley,  in  bis  work  on  Taxation,  says: 
"Under  aome  tax  lawa  the  same  officer 
who  collects  the  taxes  is  empowered  to 
make  sale  of  the  lands  of  delinquents.  In 
such  cases  no  return  is  required,  though 
the  filing  of  some  official  document  show- 
ing the  delinquency  Is  sometimes  provided 
for.  Such  a  document  takes  the  place  of 
a  collector's  return,  and  will  be  governed 
by  the  rules  above  laid  down.  If  none  Is 
required  by  law,  the  collector  is  allowed 
to  proceed  and  sell  lands  on  his  own 
knowledge  of  the  delinquency."  Page  309. 
Under  the  statute  in  effect  in  the  year 
1889  the  county  treasurer  was  the  col- 
lector of  taxes  in  Qallatin  county  and 
"every  tax"  which  was  due  from  the  ap- 
pellants was  a  lien  upon  their  real  prop- 
erty. The  legislature  has  prescribed  a  co- 
ordinate or  cumulative  remedy  by  cloth- 
ing the  officer  with  the  power  to  seize 
and  sell  the  personal  property  of  delin- 
quent taxpayers,  but  we  do  not  think  it 
was  the  intention  that  the  land  which  had 
been  assessed  should  not  be  sold  until  this 
authority  had  been  exercised.  State  v. 
Newark,  42  N.  J.  Law,  38;  Thompson  v. 
Roe,  22  How,  422;  Smith  v.  Jones,  40  Ga. 
S9:  Plant  V.  Elchberg,  65  Ua.  &4. 

The  form  of  the  notice  of  the  sale  of  the 
real  estate  by  the  treasurer  is  in  accord- 
ance with  the  statute,  (St.  15th  Ex. 
Sess.  p.  94,  §  30.)  "The  county  treasurer 
shall,  on  or  before  the  fifteenth  day  of 
January  in  each  year,  make  out  and  pub- 
lish a  list  of  all  lands  •  •  •  subject  to 
sale,  describing  such  lands  *  *  *  ?? 
the  same  are  described  on  the  tax  roll. 
•  •  • »  The  appellants  contend  that 
each  parcel  of  land  is  liable  solely  for  the 
tax  which  had  been  assessed  against  it, 
and  that  this  amount  shall  be  stated  m 
the  notice.  In  the  case  at  bar,  however, 
under  conditions  for  which  the  appellants 
are  responsible,  the  lands  compriseone 
tract  for  the  purposes  of  taxatipn.  Wnen 
the  provisions  of  the  law  relating  to  the 
revenue  are  construed  together,  it  is  clear 
to  me  that  all  the  taxes  which  have  been 
assessed  against  the  personal  property  of 
the  appellants  can  be  collected  bv  the  sale 
of  their  real  estate,  but  a  majority  of  the 
court  is  of  a  contrary  opinion.  It  is  dim- 
cult  to  reconcile  the  provisions  of  this 
statute  with  the  section,  supra,  declaring 
the  extent  and  duration  of  a  lien  for  taxes 
against  "any  and  all  the  property  de- 
scribed." The  taxes  have  not  been  paid, 
and  the  lien  against  the  property  of  the 
appellants  has  not  been  extingmshed. 
The  language  of  the  statute  concerning 
the  mode  of  collecting  delinquent  taxes  by 
the  sale  of  real  property  should  be  inter- 
preted to  enforce,  if  possible,  the  entire 
obligation  of  the  citizen  to  the  state. 
The  objeetion  that  there  is  no  denomina- 
tion of  dollars  or  cents,  according  to  the 
notice,  must  be  overruled  for  the  foregoing 
reasons.  ,     .      ,, 

The  treasurer  bid  off  the  lands  for  the 
county  of  Glallatin.  and  issued  a  cMtificate 
of  purchase,  and  apparently  followed  the 
statute.  St.  15th  Ex.Sess.  p.  96,  §  36.  The 
appellants,    in    their    brief,    attack    the 


form  ot  this  document,  hat  this  subject 
cannot  be  Inquired  into  npon  this  appeal. 
If  one  ot  the  appellants  offered  to  redeem 
any  part  of  the  property  therein  de- 
scribed, and  tendered  a  sufficient  sum  of 
money,  the  court  would  give  an  ampla 
remedy.  An  examination  of  the  whole 
record  would  fix  this  amount,  and  the 
form  ot  the  certificate  would  not  bean 
obstacle.  The  complaint  does  not  present 
any  Issne  respecting  the  regulnrity  of  tbe 
certificate,  or  its  legal  effect,  but  allPKes 
that  the  treasurer  had  no  right  to  make 
any  Instrument  of  this  character.  We 
cite  again  the  case  of  Railroad  Co.  v. 
Patterson,  supra,  and  hold  that  tbe  ap- 
pellants cannot  Invoke  the  aid  of  an  in- 
junction, when  they  do  not  oBer  to  do 
equity  by  tendering  any  part  of  the  taxes 
which  they  owe  to  the  county  of  Gallatin 
and  the  state.  Tbe  complaint  does  not 
state  facts  sufficient  to  constitute  a  causi 
of  action.  It  Is  therefore  ordered  and  ad- 
judged that  tbe  judgment  be  affirmed. 

Harwood,  J.,  {eoDcnrrlng.)  One  oftlip 
grounds  upon  whicb  appellants  insist  that 
the  assessment  and  levy  of  tbe  tax  on  th>' 
lands  in  question,  and  the  sale  thereof  t. - 
enforce  payment  of  said  tax.  is  void,  is  be- 
cause two  distinct  and  separate  parcels  of 
land  were  assessed  and  valued  for  taxa- 
tion in  one  item  and  as  one  parcel ;  aad 
that  afterwards,  in  all  the  proceedings  for 
enforcing  said  tax,  the  two  parcels  of  land 
were  treated  as  one.  It  appears  from  the 
allegations  ot  tbe  complaint  that  plain- 
tiffs made  and  delivered  to  tbe  assessor  a 
list  of  all  their  real  and  personal  property, 
in  which  list  they  returned  a  description 
ot  said  lands.  It  is  not  directly  alleged  in 
said  complaint  that  plaintiffs  described 
and  stated  the  value  of  said  real  estate  in 
one  item  as  one  parcel  of  land ;  hut  that, 
I  think,  is  the  fair  inference  to  be  gathered 
from  paragraph  4  of  the  complaint.  It  is 
nowhere  alleged  that  plaintiffs  returned 
their  real  estate  in  separate  parcels,  or 
with  separate  valuations,  which  ought  to 
have  been  distinctly  alleged,  if  true,  in  or- 
der to  form  a  basis  for  asserting  the  propo- 
sition they  contend  for,  that  said  lands 
should  have  been  assessed  and  the  Hen 
thereon  for  the  tax  levied  enforced  agaiont 
the  same  by  separate  parcels;  and,  as  be- 
fore remarked,  the  inference  we  draw  from 
the  allegations  of  the  complaint  is  that 
the  land  was  returned  by  plaintiffs,  and 
valued  as  a  parcel  of  "478  aires  of  land." 
This  was  asserted  by  respondent  in  bis 
brief  and  argument  as  the  allegation  of 
the  plaintiffs'  complaint,  whicb  proposi- 
tion was  not  denied  by  appellant  in  the 
treatment  of  the  question  before  this 
court.  Such  return  of  said  real  estate  in 
bnlk  appears  to  have  been  adopted  by  the 
assessor  and  other  officers  of  that  county; 
and  in  tbe  assessment,  levy,  and  other 
proceedings  had  in  reference  to  the  tax 
tbereon  for  that  year  said  lands  were 
treated  as  one  parcel.  No  effort  was  made 
by  appellants,  by  appeurance  before  the 
board  ot  equalUation,to  have  each  parcel 
of  said  land  separately  assessed  aod 
valued;  and,  having  been  the  author  of 
such  assessment,  and  introduced  into  it 
tbe  irregularity  complained  ol,  we  think, 
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applying  the  maxim  that  one  should  not 
be  allowed  to  take  advantage  of  his  own 
wrong,  plaintiffs  ouerht  not  to  be  heard  to 
assert  such  irregrularitv  as  a  ground  for 
avoiding  said  tax.  But,  as  a  general 
proposition  of  law,  I  dn  not  agree  that, 
under  the  provlBions  of  the  statute  regu- 
lating taxation  at  tbe  time  In  qiK'stion, 
every  tax  levied,  whether  on  tbe  specific 
parcel  of  real  property  or  not,  became  a 
<llrect  Hen,  generally  or  convertlbly,  to  be 
applied  on  any  or  every  parcel  uf  real  es- 
tate assetiaed  to  the  same  party.  I  think 
the  provisions  of  the  statute  contem- 
plated and  provided  for  the  assessment 
•>t  each  distinct  parcel  of  real  estate  sepa- 
rately, and  for  a  direct  lien  on  each  parcel 
■  or  the  tax  levied  thereon.  Section  2  of 
>,ald  act  (Ex.  Sess.  Laws  1887,  p.  S3) 
;irovides:  "Every  tax  levied  under  the 
provisions  of  this  act  is  hereby  made  a 
Jien  against  any  and  all  the  property  as- 
sessed, and  such  Hen  shall  attach  at  the 
time  of  such  assessment,  and  shall  not  be 
Matisfled  or  removed  until  such  taxes  are 
paid. '  It  this  provision,  considered  alone, 
leaves  any  doubt  as  to  the  point  In  ques- 
tion, it  is  made  clear  by  other  provisions 
of  the  same  act,  when  all  are  looked  at 
and  constrned  together.  Section  13  pro- 
vides that,  as  to  real-estate  assessment. 
tbe  county  clerk  shall  set  forth  In  a  book 
to  be  "known  as  the 'Real  Property  As- 
sessment Book,'  lists  of  all  lands  in  his 
county  subject  to  taxation,  showing  the 
iiames  ol  the  owners.  If  known.  If  tbe 
names  of  the  owners  be  unknown,  it  shall 
be  so  stated  opposite  the  description  of 
eacb  tract  or  parcel  of  land  by  township, 
range,  section,  and  subdivision  thereof,  or 
numbers."  By  the  provisions  of  section 
16,  tbe  assessment  list  of  each  individual 
Is  required  to  contain  "his  or  her  or  their 
lands,  to  be  designated  by  subdivision, 
township,  range,  section,  and  any  division 
or  part  of  sections,  and,  wberesuch  part  is 
not  a  government  division  or  subdivision, 
then  some  other  description  to  define  it; 
and  his  town  lots,  naming  the  town  in 
which  they  are  situate,  and  their  proper 
description  by  number  and  block,  or  other- 
wise, according  to  tbe  system  of  number- 
ing In  the  town."  Section  25  provides 
that,  "Immediately  after  the  assessment 
roll  Is  corrected,  the  county  clerk  shall 
make  out  an  abstract  thereof,  containing 
tbe  whole  amount  of  eacb  species  of  prop- 
erty, and  the  value  of  the  same,  together 
with  the  total  valuation  of  all  property 
assessed."  Section  30  provides  that  "the 
county  treasurer  shall  •  •  •  make  out 
and  publish  a  list  of  all  lands  and  town 
lots  subject  to  sale,  describing  such  lands 
and  town  lots  as  tbe  same  are  described 
In  the  tux  roll,  with  the  accompanying  no- 
tice, stating  that  so  much  of  each  tract  of 
land  or  town  lot  described  in  said  list  as 
may   t)e  necessary   for  that    purpose  will 

*  •    *    be  sold  by  him  at  public   auction 

•  •  •  fortbetaxesandcharges  thereon. " 
The  same  section  provides  for  notice  "to 
all  persons,  companies,  or  corporations 
who  have  or  claim  any  estate,  right,  or 
title,  or  interest  In,  or  claim  to,  or  lieu  up- 
on, any  of  the  several  pieces  or  parcels  of 
land"  in  the  list  which  will  be  sold  at  pub- 
lic aaction,  to  procure  tbe  amount  of  de- 


.linqnent  taxes  due  thereon;  in  which  no- 
tice is  required  to  be  inserted  "a  descrip- 
tion of  each  parcel  of  land,  as  the  same 
appears  in  the  tax  roll,  stating  also  the 
total  taxes  due  on  each  parcel,  adding 
penalty  and  cost  of  advertising."  Section 
35  provides  that  when  the  last  publication 
of  said  notice  shall  have  been  made  ac- 
cording to  law  "the  notice  shall  be  deemed 
to  have  been  served,  and  the  treasurer 
shall  have  acquired  full  and  complete  .iu- 
risdiction  to  enforce  against  each  piece  or 
parcel  of  land  in  said  published  list  de- 
scribed the  taxes  accrued,  penalties,  and 
costs  upon  it,  then  delinquent. "  SectioL 
37  provides  that  "the  person  who  offers  to 
pay  the  amount  due  on  any  parcel  of  land 
for  the  smallest  portion  of  the  same  is  to 
be  considered  the  highest  bidder, "  etc. ; 
and  It  is  provided  by  Hectlon  .39  that  the 
purchaser  shall  receive  from  the  county 
treasurer  making  such  sale  a  certificate  of 
the  purchase,  showing  "how  much  and 
what  part  of  such  tract  or  lot  was  sold, 
and  stating  tbe  amount  of  each  kind  of 
tax,  interest,  and  cost  for  eacb  tract  or 
lot  for  which  tbe  same  was  sold."  Sec- 
tion 41  provides  for  redemption  at  any 
time  before  the  expiration  of  three  years 
from  the  date  of  sale,  by  "  payment  to  the 
treasurer  of  the  proper  county,  to  be  held 
by  him  subject  to  the  order  of  tbe  pur- 
chaser, of  tbe  amount  for  which  the  same 
was  sold. " 

I  think  these  provisions  of  said  act 
make  plain  the  proposition  that  the  legis- 
lature Intended  that  each  distinct  parcel 
of  land  should  be  assessed  separately,  and 
separately  charged  with  a  direct  lien  for 
the  taxes  levied  tbereon,  and  may  be  re- 
deemed from  that  lien  by  payment  of  tbe 
tax  levied  on  such  parcel  according  to  tbe 
listing  and  assessment  thereof.  This  is 
shown  by  tbe  many  provisions  of  the 
statute  cited.  It  is  a  just  provision,  too, 
because  others,  besides  the  legal  owner, 
may  have  interests  in  a  parcel  of  land, 
which  they  wish  to  protect  by  payment 
of  tbe  tax  before  sale,  or  redemption  of 
the  parcel  after  sale;  and,  under  the  con- 
trary view,  such  Interests  could  not  be 
protected  without  payment  of  all  taxes 
assessed  against  ail  other  property  of  the 
delinquent.  It  may  be  further  observed 
that  a  delinquent,  unable  to  pa.v  the  tax 
on  all  tbe  lands  assessed  to  bim, could  not 
save  one  parcel  from  sale,  or  redeem  one 
parcel,  without  payment  of  the  whole 
tax,  unless  the  provisions  of  the  statute 
which  wc  hare  cited  are  substantially 
followed.  But  while  It  is  the  right  of  the 
owner  to  have  his  real  estate  assessed  and 
taxed  by  separate  parcels,  these  pro- 
visions of  thestatuteand  tbe  rights  which 
flow  therefrom  ought  to  be  applied  with 
reason  in  connection  with  tbe  subject  un- 
der regulation  and  the  other  provisions  of 
the  act.  When  the  owner  returns  lists  of 
his  property  under  tbe  provision  requir- 
ing him  to  make  and  return  thesame,  this 
action  on  bis  part  in  a  manner  makes 
him  a  party  to  the  listing  and  assessment 
of  such  land.  And,  moreover,  the  law 
has  provided  a  board  of  equalization 
clothed  with  power  to  correct  such  irregu- 
larities, to  whom  the  owner  may  apply 
for  such  correction;  and    we  think   the 
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holding  that  be  cannot  Ignore  these  pro- 
viaiona  which  otfer  a  remedy,  to  which  be 
should  resort  before  he  can  appeal  to  the 
court  for  relief,  is  the  proper  ruling.  In 
the  case  at  bar  it  appears  from  the  com- 
pliiint  that  the  laud  in  question  was  sold 
for  an  item  of  tax  levied  on  personal  prop- 
erty returned  and  valued  at  f950.  The 
land  sold,  I  tliinlc,  was  not  chargeable  by 
way  of  direct  lien  for  said  personalty 
tax,  to  be  enforced  by  sale  of  said  real  es- 
tate as  for  tax  levied  thereon.  Ttie 
imuunt  of  the  tax  on  said  personal  prop- 
erty 'was  easily  ascertainable.  The  ai^ 
pellants  could  have  ascertained  the  same 
and  tendered  payment  of  the  amount 
properly  assessed  upon  said  lands,  with 
interest,  penalty,  and  costs  accrued,  and 
demanded  a  certificate  of  redemption  on 
payment  thereof,  before  commencement  of 
this  action.  Railroad  Co.  y.  Garland,  5 
Mont.  146,  3  Pac.  Rep.  134:  Railroad  Co.  ▼. 
Patterson.  10  Mont.  90,  24  Pac.  Rep.  704. 
If  that  had  been  done,  and  redemption 
had  not  been  allowed  by  the  proper  offi- 
cers, plaintiffs  would,  upon  proper  show- 
intr  of  the  facts,  have  been  entitled  to  re- 
lief to  the  extent  of  compellinsr  the  allow- 
ance of  redemption  by  cancellation  of  the 
certificate  of  the  sije,  or  other  proper 
remedy,  on  payment  of  the  amount  for 
which  said  lands  are  properly  charered. 
But  such  facts  are  not  shown.  Plaintiffs 
proceeded  upon  the  theory  that  they 
could  avoid  the  whole  tax,  and  have 
directed  the  allesration  of  the  complaint 
to  that  end;  and  careful  consideration 
leads  me  to  the  eonclnsion  that  the  show- 
ing made  by  the  complaint  is  insufficient 
to  sustain  their  action.  I  therefore, 
with  these  modifications  of  the  views  ex- 
pressed in  the  opinion  of  Chief  Jnstice 
Blake,  concur  in  the  conclusion  that  the 
iudsrment  of  the  trial  court  should  be 
affirmed. 

Dk  Witt,  J.  I  concur  In  the  observa- 
tions of  Harwood,  J.,  and  the  atBrmance 
of  the  judgment. 


Denver,  T.  &  0.  R.  Co.  v.  De  Graff. 

(Court  of  Appeals  of  Colorado.    March  28. 1893. ) 

Railkoad  Compahibs — PiRBS — EnsBNCB — ^Plead- 

mo  Statotb. 

1.  Id  an  action  for  damans  against  a  rail* 
road  company  fop  burning  plaintiff's  grass,  al- 
leged to  have  been  caused  by  fire  escaping  from 
defendant's  engine,  the  only  evidence  intro- 
duced by  plaintiff,  connecting  defendant  with  the 
burning,  was  the  testimony  of  two  witnesses. 
One  of  these  witnesses  testified  that  on  the  day 
after  the  lire,  in  endeavoring  to  ascertain  where 
the  lire  originated,  he  found  the  "grass  bad  been 
burned  to  a  point  but  a  few  steps  from  the  rail- 
road traclc. "  The  other  witness  testified  that  on 
the  day  of  the  fire  be  saw  a  train  of  oars  pass 
the  point  where  he  was  at  work,  (which  was  near 
the  railroad  track,)  and  about  half  an  hour  after- 
wards saw  smoke,  but  uould  not  tell  In  what  di- 
rection it  was.  Held,  that  the  evidence  was  in- 
sufllcient  to  entitle  plaintiff  to  a  verdict. 

S).  Where  B  complaint  states  a  cause  of  action 
ander  a  general  statate,  it  Is  not  necessary  to 
plead  or  refer  to  such  statute  in  the  oomplaiut. 

S.  Under  Oen.  St.  1883,  p.  813,  $  2798,  which 
provides  that  "every  railroad  company  operating 
Its  line  of  road,  or  any  part  thereof,  within  the 
state,  shall  be  liable  for  all  damages  by  fire  that 
U  set  out  or  oaused  by  operating  any  such  line  of 


road,  or  any  part  thereof,  and  such  damages  may 
be  recovered  by  the  party  damaged  by  the  proper 
action  in  any  court  of  competent  jurisdiction,'* 
plaintiff  is  not  required  to  prove  negligence  on 
the  part  of  defendant  in  order  to  recover  dam- 
ages for  burning  his  grass. 

Appeal  from  district  court,  EI  Paso 
county;  Wilmam  Harrison,  Judge. 

Action  by  David  De  Qraff  against  the 
Denver,  Texas  A  Gull  Railroad  Company 
for  damages  for  burning  plaintiH's  grass, 
alleged  to  have  been  caused  by  fire  escap- 
ing from  defendant's  engine.  From  a  ver- 
dict of  the  Jur^i  rendered  in  favor  of  plain- 
tiff, defendanl  appeals.    Reversed. 

Teller  A  Orubttofl.tor  appellant.  T.  A. 
McMorrta,  for  appellee. 

Rbkd,  J.  This  was  an  action  at  law, 
brought  by  appellee  to  recover  damage 
for  the  burning  and  consequent  loss  of 
near  2,000  acres  of  native  grass  or  pastur- 
age, witbin  an  icclosure  or  fences,  in  Octo- 
ber, 1880,  the  flre  being  alleged  to  have 
originated  from  flre  escaping  from  the  en- 
gine of  appellant  at  a  point  from  one  to 
three  miles  distant  from  the  grass  con- 
Bomed.  Theextentof  the  territory  burned 
over  was  conceded,  aud  there  la  no  conflict 
of  testimony  in  regard  to  the  value,  the 
defendant  below  introducing  no  testi- 
mony upon  the  point.  TTie  jury  found  for 
the  plaintiff  (appellee)  in  the  sum  of  $641.- 
66,  and  Judgment  was  entered  upon  the 
verdict.  Prior  to  March  31,  1887,  the  fol- 
lowing statute  was  in  force,  (Gen.  SL 1883, 
8  2798,  p.  812:)  "That  every  railroad  com- 
pany operating  its  line  of  road,  or  any 
part  thereof,  within  the  state,  shall  be  lia- 
ble for  all  damages  by  flre  that  is  set  out 
or  r^'ised  by  operating  any  such  line  of 
roau,  or  any  part  thereof,  and  such  dam- 
ages may  be  recovered  by  the  party  dam- 
aged by  the  proper  action  in  any  court  of 
competent  Jurisdiction,"  etc.  By  an  act 
of  theabove  date,  (Sess.Laws  1SS7,p.S68,) 
the  above  statute  was  re-enocted  and 
amended  so  as  to  allow  the  party  dam- 
aged and  the  railroad  company  Jointly  to 
appoint  appraisers  to  estimate  the  dam- 
age caused  by  the  fire,  etc.  The  amend- 
ment need  not  be  considered,  as  the  act  was 
passed  several  months  after  the  alleged 
burning  occurred.  The  object  of  the 
amendment  was  to  facilitate  adjustment 
of  losses,  and  prima  facte  establish  the 
amount  of  damage  sustained.  It  has 
never  been  held,  norcan  it  be,  that  a  party 
damaged  must  avail  himself  of  the  provis- 
ion as  a  condition  precedent  to  right  of  re- 
covery. Counsel  for  appellant  seem  to 
have  been  mistaken  in  supposing  the  sta^ 
ute  above  cited  to  have  been  repealed  by 
the  act  of  1887.  We  can  find  no  evidence 
of  a  repeal,  directly  or  by  implication.  In 
substance,  it  was  enacted  in  1874,  passed 
in  its  present  form  in  1877,  and  amended 
and  added  to  in  1887.  The  statute  is  sim- 
ply declaratory  of  the  common  law,  except 
tbat  it  eliminates  the  question  of  negli- 
gence,— which  was  at  common  law  an  im- 
portant factor,— and  makes  the  llaltitity 
absolute,  "if  the  flre  was  set  out  or  caused 
by  operating  any  such  line  of  road, "  re- 
gardless of  the  question  of  negligence. 

It  is  contended  by  appellantinargument 
tbat,  no  reference  having  t>een  made  in 
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the  complaint  to  the  8tatnte,''the  plaintiff 
iB  therefore  concloBlvely  presumed  to  rely 
npon  the  common  law."  With  this  we 
cannot  agree.  It  was  a  general  statute, 
— need  not  be  pleaded  or  referred  to.  If 
the  complaint  stated  a  cause  of  action 
under  the  statote,  that  was  suificlent. 

2.  It  Is  contended  that  no recorery  could 
learally  be  had  for  want  of  proof  of  negli- 
gence. We  think,  as  above  stated,  that 
the  necessity  of  such  proof  was  obviated 
by  statute.  This  conclusion  Is  warranted 
by  the  language  of  the  stntote,  It  being 
sn  plain  that  no  construction  Is  necessary. 
This  position  Is  also,  we  think,  sustained 
by  the  supreme  court  in  Kallroad  Co.  v. 
De  Busk.  12  Colo.  290,  20  Pac.  Rep.  752, 
where  the  statute  was  also  declared  con- 
stitutional. 

In  regard  to  the  proof  necessary  to 
eatahlish  the  principal  fact,  viz.,  that  the 
fire  was  communicated  by  the  operating  of 
the  road,  we  think  the  doctrine  of  Inference 
—from  clrcnmstancBS— has  been  carried 
as  far  or  further  than  was  legRlly  allowa- 
ble, without  in  any  way  criticising  adjudi- 
cated cases.  See  Ballroad  Co.  v.  De  Busk, 
supra.  We  think  the  rule  should  be  limit- 
ed, not  extended.  Country  juries  have, 
invariably,  shown  themselves  Inimical  to 
lines  of  road  operated  adjacent  to  or 
through  their  property,  and  probably.  In 
must  cases,  for  satinfactory  rcnsons;  bub 
under  an  ironclad  statute,  preventing  the 
corporation  from  exonerating  itself  from 
blame  in  cases  of  fire,  juries  should  not  he 
allowed  to  Infer  or  presume  the  fire  to 
have  so  originated,  for  want  of  positive 
proof  of  some  other  origin,  and  base  a 
verdict  upon  inference  or  guess.  The  fact 
of  the  origin  of  the  fire,  like  any  other  ma- 
terial fact,  should  be  established;  and 
while  the  jury,  within  certain  limits,  may 
be  left  to  Infer  the  fact  from  the  clrcnm- 
atances  proved,  such  proof  should  be  suftl- 
dent  to  rebut  the  probability  of  the  fire 
having  originated  In  any  other  manner. 
Corporations  are  certainly  entitled  to 
legal  protection  to  this  extent.  Fires 
may.  either  intentionally  or  accidentally, 
originate  in  many  ways,  especially  in  the 
fall.  That  devastating  tires  occur  fre- 
quently, perhaps  annually,  in  districts 
remote  from  railroads,  is  a  fact  estab- 
lished by  experience  and  observation; 
hence  the  necessity  of  limiting  Inference 
and  presumption.  The  testimony  in  this 
case  was  clearly  Insuflicient  to  establish 
the  fact  that  the  Are  originated  in  operat- 
ing the  railroad.  That  It  originated 
somewhere  in  its  vicinity  Is  established. 
The  testimony  of  reliable  witnesses,  who 
resided  near  it  or  were  near  It,  particular- 
ly that  of  Mr.  Erickson,  whose  residence 
was  nearest,  was  that  on  the  next  day 
they  drove  over  the  ground  that  had  been 
burned  over,  to  ascertain  in  that  way 
where  the  fire  originated,  and  found  It 
bad  been  burnt  to  a  point  "but  a  few 
steps  from  the  railroad  track."  This 
might  have  resulted  bad  the  fire  originat- 
ed at  any  other  point  in  the  vicinity.  Mr. 
HIggs,  who  was  at  work  upon  a  barn  for 
Erickson,  saw  the  smoke;  could  not  tell 
in  what  direction  it  was;  judged  it  to  be 
east  of  Erickson 's  house.  "I  recollect  see- 
ing a  train  of  cars  pass  that  day.     It 


was  before  I  saw  the  smoke.  It  seems  to 
me  It  was  directly  after  dinner.  •  •  • 
I  saw  the  smoke  probably  half  an  hour 
after  I  saw  the  train,  or  It  may  not  be  so 
long.  ■"  This  was  all  the  evidence  connect- 
ing the  railroad  with  the  burning,  except 
that  of  James  Sherman,  which  was  so 
"hazy,"  contradictory,  and  improbable, 
and  In  one  particular  Impeached,  that  It 
should  have  been  entirely  Ignored  by 
court  and  jury.  He  seems  tu  have  been 
the  "missing  link,"  that  was  picked  up  in 
some  manner,  and  put  In  to  supply  an  Im- 
portant link  In  the  evidence.  He  could 
give  no  Intelligent  account  of  himself. 
Said  that  at  that  time  he  was  employed 
by  a  man  residing  at  Chico;  had  been 
in  such  employment  two  months:  board- 
ed with  bis  employer,  yet  could  not  re- 
member his  name,  etc.:  and  that  on  that 
particular  16th  day  of  October  he  was  on 
horseback  at  the  point  and  at  the  time 
the  fire  originated;  that  it  was  about  12 
o'clock  noon;  that  he  was  hunting  two 
horses  that  had  strayed;  that  he  did  not 
expect  to  find  them  In  that  locality;  that 
he  was  going  to  Colorado  Springs,  where 
he  had  no  business,  etc.  He  testitled  that 
a  train  passed  him  150  or  200  yards  dis- 
tant. "I  saw  the  fire  catch  in  to  the  grass. 
It  caught  from  The  train,  as  I  supposed." 
On  cross-examination,  he  said:  "I  met 
the  train,  and  passed  on,  and  then  I 
looked  back,  and  saw  the  Are  burning.  Be- 
fore I  looked  back  I  had  passed  about  a 
quarter  of  a  mile,  I  guess.  At  the  time 
the  fire  caught  the  grass,  I  can't  say 
whether  I  was  just  looking  at  the  train  or 
not.  1  was  <>oming  Into  the  Springs,  and 
the  train  passed  rau.  A  short  time  after 
it  passed,  I  looked  back,  and  there  was  a 
tire  In  the  grass;  there  was  no  fii-e  there 
when  I  passed."  The  two  statements  of 
the  same  fact  are  so  at  variance  as  to  be 
worthless.  He  also  testified  that  be 
stopped  thatnight  nt  theSpaiding  House, 
which  was  contradicted  by  the  clerk  and 
hotel  register.  He  also  said:  "It  was  a 
very  windy  day.  If  1  remember  right." 
Erickson  testified  that,  when  he  first  saw 
the  smoke,  "  there  was  but  little  wind  at 
that  time.  •  •  •  The  fire  burned  slow- 
ly for  an  hour  and  a  half,  and  then  a 
strong  wind  started  up,  and  it  burned 
fast."  Taken  as  a  whole,  his  testimony 
was  entitled  to  no  credit  whatever.  There 
was  no  legal  ba<(is  for  the  verdict;  no 
competent  evidence  upon  which  it  could 
be  predicated ;  and  must  have  been  the  re- 
sult of  prejudice,  and  should  have  been  set 
aside  by  the  court.  The  letter  allowed  In 
evidence  by  the  court,  over  the  objection 
of  the  defendant,  from  Grover,  superin- 
tendent, should  have  been  rejected.  It 
contains  no  acknowledgment  of  any  lia- 
bility whatever:  offers  to  pay  J200,  rather 
than  have  litigation  over  the  matter. 
The  rule  is  well  settled  that  offers  of  this 
kind,  unaccepted,  are  not  competeut  evi- 
dence. What  effect  it  had,  if  any,  cannot 
be  known.  The  jury  may  have  regarded 
it  as  conclusive,  and,  without  instruc- 
tions, us  an  admission  of  all  facts  neces- 
sary to  l»e  proved,  except  as  to  the 
amount  of  damage.  For  the  causes 
stated  the  judgment  must  be  reversed, 
and  cause  remanded. 
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Love  v.  Tomunsos. 

{Court  of  Appeals  of  Colorado.    March  28, 1893. ) 

FKAUDUt,E!<T  Cos  VET  AJiCES— Evidence — Intent— 

Depositions. 

1.  Where,  in  an  actiou  to  recover  personal 
property  taken  under  execution  against  plain- 
tiff's vendor,  the  defense  is  that  the  sale  to  plain- 
tiff was  made  with  intent  to  hinder,  delay,  and 
defraud  the  vendor's  creditors,  hoth  the  vendor 
and  his  agent  who  made  the  sale  may  be  asked, 
as  witnesses,  whether  the  sale  was  made  with 
that  intent. 

2.  Objections  to  interrogatories  in  a  deposi- 
tion cannot  be  taken  for  the  first  time  when  the 
deposition  is  read  on  the  hearing. 

Appeal  from  district  court,  Larimer 
county;  Ai.bbbt  P.  RiTTENnouBE,  Judge. 

Action  by  Oeorge  W.Tomlinson  against 
Eph.  Love  to  recover  personal  property 
talccn  under  execution  aKainst  plainttff'H 
vendor.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Afllruied. 

E.  A.  liulJard.  for  appellant.  J.  M.  Da- 
vidson, for  appellee. 

RiCQMOXD,  P.  J.  This  was  an  action  to 
recover  tlie  possession  of  51  head  of  horses 
and  45  head  of  cattle,  of  the  alleged  value 
off3,07o,  and  damaKes  in  the  sum  of  $35 
tor  the  unlawful  detention.  Suit  was  in- 
stituted by  tlie  appellee,  George  W.  Tom- 
linson,  who  filed  his  complaint  July  8, 1KS7. 
Appellant,  Love,  defendant  below,  filed 
bis  answer  to  the  complaint,  alleging  that 
be  was  the  duly  and  legally  qualifled  sher- 
iff of  Larimer  county,  and  tliat  on  the  22d 
day  of  June,  1887,  one  John  Delay  com- 
menced an  action  in  tbe  county  court  of 
that  county  agnlnst  John  T.  Wray  to  re- 
cover tbe  sum  nf  $1,639.88,  with  interest, 
due  Delay  on  account  of  payment  made 
on  a  certain  promissory  note  executed  by 
Wray  and  by  Delay  as  surety ;  that  «n 
attachment  writ  was  issued  In  said  cause, 
and  levy  made  upon  the  property  men- 
tioned in  the  complaint,  as  the  property 
of  Wray ;  that  on  the  10th  day  of  Septem- 
ber, 18S7,  in  said  county  court,  Judgment 
was  rendered  in  favor  of  Delay  for  the  full 
Bum  claimed,  and  tbe  attachment  wassus- 
talued.  It  is  further  alleged  that  Wray 
was  and  continued  to  be  the  owner  of  tbe 
goods  and  chattels  described,  and  that  be- 
ing then  and  there  insolvent,  and  contriv- 
ing and  intending  to  hinder,  delay,  and  de- 
fraud bis  creditors,  and  confederating  and 
conspiring  with  plaintiff,  Tomlinson,  be 
caused  to  be  made  a  pretended  and  fraudu- 
lent sale,  without  any  consideration  what- 
ever, of  said  goods  and  chattels,  to  plain- 
tiff. Trial  was  had  of  tbe  issue  thus  pre- 
sented, and  verdict  rendered  for  the  plain- 
tiff, with  damages  for  the  sum  of  $3.5. 
Motion  for  anew  trial  overruled,  and  Judg- 
ment entered, to  reverse  which  this  appeal 
is  prosecuted.  The  assignments  are: 
Firat.  That  the  court  erred  In  overruling 
the  motion  for  a  new  trial;  second,  that 
the  court  erred  in  admitting  testimony  of 
witnesses,  to  wh'ch  appellant  objected  at 
the  time  of  trial;  third, that  the  Judgment 
was  contrary  to  the  law.  Appellant,  in 
bis  brief,  discnsses  principally  the  error  in 
admission  of  testlmon.v. 

During  the  progress  of  tbe  trial  the  dep- 
ositions of  John  H.  Young  and  J.  T. 
Wray  were  read,  and,  at  tbe  time  of  the 


reading  of  the  depositions  of  Young,  de- 
fendant objected  to  interrogatories  11  and 
1'2,  wfaicb,  as  appears  from  tbe  abstract,, 
were  as  follows:  "Question  11.  State 
whether  or  not  you  acted  in  good  faith  In 
selling  said  horses  and  cattle  to  said  Tom- 
liniion.  Q.  12.  Was  or  was  not  the  sale 
made  with  an  intent  on  your  part  to  aid 
or  assist  tbe  said  J.  T.  Wray  in  bindering,. 
delaying,  or  defrauding  any  of  his  credit- 
ors?" Also,  during  tbe  trial  and  tbe  read- 
ing of  the  deposition  of  Wray,  defendant 
objected  to  the  following  Interrogatory: 
"Q.  In  authorizing  your  agent  to  make 
the  sale,  did  you  have  any  Intent  to  hin- 
der, delay,  or  defraud  your  creditors,  or 
any  of  them?"  It  further  appears  that, 
during  the  trial,  Tomlinson  was  recalled, 
and  testified  us  follows,  to  which  defenct- 
ant  objected:  "I  did  not  have  any  other 
purpose  In  buying  this  property  from 
Wray  than  my  own  special  benetlt."  It  1» 
insisted  that  tbe  testimony  responsive  to 
this  interrogatory  was  inadmissible.  It 
will  be  observed  that  the  objection  is  not 
made  to  the  testimony,  but  to  the  Inter- 
rogatory: that  is,  so  far  as  the  deposi- 
tions of  Wray  and  Young  are  concerned. 
Young  was  tbe  agent  of  Wray,  had  charge 
of  tbe  property,  was  authorized  by  Wray 
to  make  a  sale,  and  in  pursuance  of  the 
authority  made  the  sale  of  the  property 
mentioned  in  the  complaint  to  Tomlin- 
son. Wray  was  the  owner  of  the  prop- 
erty, and  indebted  to  Love,  who  was  seek- 
ing to  subject  the  property  to  the  satisfac- 
tion of  his  Judgment.  The  sole  question 
in  issue  was  whether  or  not  the  transfer 
BO  made  by  Young,  as  the  agent  of  Wray, 
to  Tomlinson,  was  made  with  intent  to 
hinder,  delay,  and  defraud  creditors.  This 
Issue  was  determined  In  favor  of  plaintiff, 
and  it  Is  Insisted  that  the  testimony  re- 
ceived in  response  to  the  Interrogatories 
propounded  was  calculated  to  influence 
tbe  jury,  and  for  that  reason  thejudgment 
should  be  reversed.  It  may  be  true  that 
interrogatories  of  this  character  are  not 
permissible,  and  we  can  concede  that  there 
is  a  division  of  opinion  in  tbe  courts  upon 
this  question.  The  objection,  in  our  opin- 
ion, to  the  interrogatories,  comes  too  late. 
The  taking  of  the  depositions,  tbe  pro- 
pounding of  interrogatories  on  tbe  part  of 
plaintiff,  ara  all  admitted  to  be  regular^ 
and  In  conformity  with  the  provisions  of 
the  statute.  The  Interrogatories  were 
crossed  by  the  defendant,  and  the  entire 
depositions  were  taken  without  objection 
on  tbe  part  of  defendant  until  tbe  trial. 
We  think  they  should  have  tieen  made  at 
the  time  they  were  submitted.  A  party 
objecting  to  an  Interrogatory  filed  before 
the  Issuing  of  a  ooiumission  to  take  a  dep- 
osition should  specify  the  ground  of  th» 
objection,  in  order  that  tbe  adverse  party 
may  have  an  opportunity  to  very  the  in- 
terrogatory. Allen  V.  Babcock,  15  Pick. 
56.  If  an  answer  to  an  interrogatory  con> 
tain  n  detail  of  facts  which  tbe  opposite 
party  did  not  anticipate,  and  touching 
which  be  was  not  prepared  to  file  cross 
interrogatories,  the  objection  lies  to  the 
form  of  the  interrogatory,  and  not  to  the 
extent  of  the  answer;  and  it  is  too  late  after 
the  party  objecting  bas  Joined  in  the  com- 
mission, and  filed  cross  interrogatories. 
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'Weeks,  Dep.  §  399.  But,  not  begeliiK  the 
<lueHtion,  we  are  prepared  to  aHHert  that 
the  In  terrogatorleB  propounded  wereprop- 
«r  and  legitimate.  In  the  case  o(  Seymour 
V.  Wilson.  14  N.  y.  567,  It  was  held:  "On 
-an  iBBue  of  fact  bb  to  whether  an  auBlitn- 
nient  or  transfer  of  property  was  made  to 
binder,  delay,  or  defraud  creditors,  it  is 
competent,  where  the  assignor  is  a  wit- 
ness, to  inquire  of  him  whether,  in  making 
The  aBsignment  or  transfer,  be  intended  to 
delay  or  defraud  bis  creditors."  Aud,  con- 
tinuing, Dgnio,  0.  J.,  said :  "  Fraud  against 
cruditors  always  consisted  iu  the  corrupt 
intent  of  the  parties  to  tlie  transaction. 
•  •  •  In  this  case  the  party  who  made 
the  allejceil  fraudulent  transfer  was  a  com- 
petent witness,  and  he  was  examined  as 
to  the  facts  of  the  transaction  by  the 
plaintiff,  who  Boui^ht  to  set  aside  the  con- 
veyance. It  may  be  that  tlie  circumstan- 
ces disclosed  by  him  would  lead  to  the 
conclusion  that  the  asHl^ument  was  fraud- 
ulent, notwithstundinf^uny  thing  which  ho 
might  say  as  to  his  motives  in  making  it. 
That  was  a  question  for  the  referee  to  de 
termine  after  he  had  heard  all  the  testimo- 
ny respecting  it,  and  it  ia  one  upon  which 
we  express  no  opinion.  There  are  cases 
which  present  circumstances  in  themselves 
conclusive  evidence  of  a  fraudulent  intent; 
and  there  uo  proof  of  innocent  motives, 
however  strong,  will  overcome  the  legal 
presumption.  •  •  •  But  where  the  facts 
do  not  necessarily  prove  fraud,  but  only 
tend  to  that  conclusion,  the  evidence  of 
the  party  who  made  the  conveyance, 
when  be  is  so  circumstanced  as  to  be  a 
competent  witness,  should  be  received  for 
what  it  may  be  considered  worth."  Cun- 
ningham V  Freeborn,  11  Wend.  241.  This 
doctrine  is  supported  by  the  following 
cases:  Stearns  v.  Goaselin,  58  Vt.  38,  3 
Atl.  Rop.  193;  Snow  v.  Paine.  114  Mass. 
52U;  Wbeelden  v.  Wilson,  44  Me.  11;  Hale 
T.  Taylor,  45  N.  H.  406;  Anderson  v.  Wehe, 
«2  Wis.  401.  22  N.  W.  Rep.  584;  Greer  v. 
iitate,  S&  Ind.  421:  Berkey  v.  Judd,  22 
.Minn.  287;  1  Whart.  Ev.  §§  482.  508;  Bedell 
▼.  Chase,  34  N.  Y.  :186.  Tbe  foregoing  au- 
thorities, we  think,  satisfactorily  estab- 
lish the  right  of  plaintiff  to  propound  the 
interrogatories  objected  to.  and  fully  sus- 
tain tlie  right  of  Young  to  testify  as  to  bis 
intention  and  purpose  at  tbe  lime.  It 
must  be  borne  in  mind  that  Young  was 
tbe  agent  of  Wray,  authorized  to  make 
the  sale  of  the  property ;  that  he  did  make 
tbe  sale  of  the  property,  and  was  a  party 
to  the  transaction  which  the  plaintiff 
sought  to  attack.  It  is  true  that  a  wit- 
ness is  not  to  be  permitted  to  testify  as  to 
the  motive  by  which  another  peraon  is  or 
has  been  actuated,  yet,  where  a  party  is 
examined  as  to  his  own  conduct,  he  may 
be  asked  as  to  his  motive;  his  testimony 
AH  to  such  motive  being  based,  not  on  in- 
ference, but  on  consciousness.  1  Whart. 
Ev.  §  508.  The  objection  to  tbe  testimony 
of  Tomlinson,  to  the  effect  that  he  did  not 
have  any  other  purpose  In  buying  this 
property  from  Wray  than  his  own  special 
benefit,  we  think,  is  without  force,  as  it 
was  perfectly  competent  for  him  to  prove 
the  circumstances  of  the  transaction,  and 
wliether  or  not  he  in  good  faith  purchased 
the  property  forhissule  benefit,  or  whether 
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he  was  directly  or  Indirectly  interested 
in  the  conspiracy  with  Wray  and  Young 
to  hinder,  delay,  and  defraud  tbecreditoM 
of  Wray. 

A  thorough  reading  of  the  record  con- 
vinces US  that  the  cause  was  fairly  tried 
to  tbe  jury  under  the  InstructiouB  of  tbe 
court,  to  which  not  the  slightest  objection 
or  reference  has  been  made,  and  we  do  not 
feel  that  there  is  anything  apparent  in 
the  record  which  would  warrant  us  in  dis- 
turbing tbe  verdict;  and  so  far  as  the  evi- 
dence is  concerned,  under  tbe  repeated  rul- 
ings of  this  court  and  the  supreme  court, 
we  would  not  be  justified  In  reversing  tbe 
judgment.  That  there  was  sufficient  and 
proper  evidence  upon  which  the  verdict  ot 
the  jury  was   based,  cannot   he  doubted. 

Tbe  judgment  must  be  affirmed. 


2  ColcA.  14 

Victoria  Gold  Min.  Co.  v.  Fuaskr  et  al. 

{Oourt  of  Appeals  of  Colorado.    March  28, 1893.) 

CORPORATIOXa— POWERg  OF  OFFICERS— RATIFICA- 
TION. 

1.  The  general  manager  of  a  milling  com- 
pany has  no  power,  by  virtue  of  his  oiHce,  to 
Dino  the  company  by  contracts  for  the  purchase 
ot  machinery. 

2.  In  an  action  against  a  milling  company 
for  tbe  price  of  macbinery  sold  on  the  order  of 
defendant's  general  manager,  plaintiff  cannot  re- 
cover unless  be  shows  either  that  the  manager 
bad  authority  to  bind  defendant  by  the  purchase 
or  that  defendant  ratified  it. 

3.  In  such  case  it  was  error  to  refuse  to  charge 
that,  where  a  person  deals  with  a  corporation 
through  one  of  its  members,  he  does  so  at  bis 
peril,  and  it  is  bis  duty  to  see  that  the  person 
with  whom  he  transacts  his  business  is  actually 
such  agent,  and  that  what  he  did  was  within  tbe 
scope  of  bis  autbority. 

Appeal  from  district  court,  Arapahoe 
county;  Alvin  Marsh,  Judge. 

Action  by  David  K.  Fraser  and  another 
against  tbe  Victoria  Gold  Mining  Com- 
pany to  recover  the  price  of  goods  sold 
and  delivered.  Judgment  for  plaintiffs. 
Defendant  appeals.    Reversed. 

M.  B.  Carpenter  and  VV.  N.  Mc8tni,  for 
appellant.   H.  D.  Tbompaon,  tor  appellees. 

BissBLL,  J.  It  is  impossible  to  uphold 
this  judgment.  It  is  unsupported  by  the 
evidence,  though  It  was  entered  upon  the 
verdict  of  a  jiiry.  The  law  by  which  the 
rights  and  correlative  obligations  ot  tbe 
parties  are  to  be  measured  was  neither 
accurately  nor  adequately  expressed  by 
the  instructions.  Some  time  in  the  latter 
part  of  the  year  1889,  Fraser  &  Chalmers, 
tbe  appellees,  were  a  copartnership  doing 
business  in  the  city  of  Denver.  On  that 
date  they  sold  a  Huntington  mill  for  $765, 
on  the  order  of  one  A.  J.  Ware.  It  is  their 
contention  that  the  mill  was  sold  to  tbe 
appellant,  tbe  Victoria  Gold  Mining  Com- 
pany. Tbe  company  disputes  the  asser- 
tion, and  contends  that,  it  the  mill  was 
sold  at  all.  It  was  sold  under  such  circum- 
stances that  the  law  would  make  the 
transaction  a  sale  to  Ware,  who  would  be 
responsible  for  the  purchase  price.  Mani- 
festly, under  this  issue,  tbe  principal  inquiry 
was  as  to  the  agency  of  the  individual 
making  the  purchase.  Nothing  is  more 
clearly  settled  than  that  a  person  who 
deals  with  tbe  agent  of  a  corporate  body 
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mast  advlae  bimself  as  to  the  extent  and 
scope  of  the  powers  of  the  agent,  unless, 
by  reason  ol  bis  antecedent  dealings  with 
the  company,  or  the  nature  of  the  busi- 
ness done  and  the  character  of  the  agency 
Itself,  there  Is  such  an  authority  by  Im- 
plication thai:  he  has,  under  the  law,  the 
right  to  rely  upon  these  appearances,  and 
actual  proof  of  power  Is  thereby  dispensed 
with.  Appellate  tribanals  wlU  never  dis- 
turb a  judgment  entered  upon  the  verdict 
of  a  Jury  on  a  mere  question  of  weight 
or  preponderance  of  testimony ;  but  wher- 
ever, as  In  this  case,  there  Is  an  absolnte 
want  of  proof  on  some  fundamental  point 
which  the  plaintiff  must  establish  to  en- 
title him  to  recover,  neither  a  verdict  nor 
a  judgment  Is  ever  held  conclusive  on  the 
appellate  tribnnal.  The  only  testimony 
tending  to  establish  the  tact  that  the  mill 
was  bought  for  the  company,  or  that 
Ware,  who  purchased  it,  was  the  agent 
of  the  corporation,  with  such  authority  to 
buy  as  would  necessarily  bind  It,  was 
that  made  by  the  proof  that  Ware  was 
the  general  manager  of  the  milling  com- 
pany. It  was  a  corporation  carrying  on 
the  milling  business  In  Breckenridge,  with 
a  large  plant  of  several  mills.  The  defend- 
ant proved  that  under  its  charter  and  by- 
laws Ware  was  without  authority  to 
make  any  contracts  on  behalf  of  the  cor- 
poration, unless  he  was  thereunto  previ- 
ously authorized  by  the  board  of  direct- 
ors. It  was  established  that  no  such  au- 
thority had  ever  been  conferred  on  Ware, 
and  that  he  bad  never  been  authorised  by 
the  board  to  buy  any  mill.  Qnder  thin 
showing  there  was  no  proof  of  any  agency 
which  would  bind  the  company  in  the 
transaction,  unless  it  can  be  said  that 
authority  to  buy  a  mill  Is  necessarily  to 
be  inferred  from  the  appointment  of  a  per- 
son to  act  as  the  manager  of  the  mill  com- 
pany. There  are  two  reasons  why  this 
implication  should  notarise:  First,  there 
was  no  proof  that  managers  of  milling 
companies  usually  possess  powers  from 
which  the  inference  might  be  drawn  as  a 
matter  of  law ;  and,  e^pconri,  it  is  within 
the  experience  of  every  person  familiar 
with  mining  operations  that  the  man- 
ager of  a  mill  company  has  no  such  power 
unless  It  he  directly  conferred.  To  hold 
otherwise  would  be  to  say  that  such  a 
manager,  whose  manifest  duty  It  is  to 
run  the  mill  which  is  furnished  him,  may 
of  his  own  accord  extend  the  operations 
and  plant  of  the  company  beyond  the 
limits  of  either  their  plans,  their  purposes, 
or  their  capital.  It  cannot  be  said  as  a 
matter  of  law  that  any  such  powers  are 
to  be  Implied  from  the  title  and  the  duties 
incident  to  the  appointment.  Under  these 
circumstances  It  wastheduty  of  the  plain- 
tiff to  show  that  the  manager,  as  such, 
had  the  specific  and  broad  power  neces- 
sary to  bind  the  company  by  the  pur- 
chase. It  is  quite  true  that  under  the 
well-established  doctrine  of  ratification 
the  company  might  be  made  liable  by  the 
receipt  of  a  mill  thus  purchased,  if  they 
appropriated  It  to  their  own  use,  or  did 
any  other  thing  to  which  the  law  would 
affix  the  responsibility  arising  from  the 
adoption  of  the  unauthorized  act.  There 
was  no  itroof  of  that  description  oflered. 


It  may  be  conceded  that  there  was  some 
showing  that  the  mill  was  shipped  to  tlie 
company  at  Breckenridge  by  Ware's  order, 
but  this  wag  not  followed  by  any  proof 
tlint  the  compan.v  ever  received  It,  or  that 
they  ever  appropriated  it.  In  fact  the 
proof  was  that  the  mill  went  onto  prop- 
erty in  which  the  company  had  no  Inter- 
est. Even  though  it  t>e  conceded  that 
Ware  received  it  after  its  shipment  in  tlie 
name  of  the  corporation,  this  alone 
would  not  amount  to  such  a  ratification 
as  is  essential  to  the  establishment  of  the 
corporate  liability. 

The  Jury  were  not  correctly  instructed. 
They  were  told  substantially  that  Ware 
was  the  manager  of  the  company,  and 
that  if,  as  such  manager,  ho  ordered  the 
mill  shipped  to  it,  and  it  was  thus  shipped 
and  delivered,  the  plaintiff  might  recover. 
This  is  not  the  law :  nor,  if  it  were,  la  it 
applicable  under  the  proofs,  for  there  eras 
no  evidence  of  any  delivery  to  the  com- 
pany which  would  make  them  liable  (or 
the  goods,  and  It  omitted  the  essential 
element  of  acceptance.  The  defendant  re- 
qnested  Instrnctlons  relative  to  the  law  of 
agency.  Tbey  asked  that  the  jury  be 
told,  when  a  person  dealt  with  a  corpora- 
tion through  one  of  its  members  he  did  It 
at  his  peril,  and  it  was  his  duty  to  see  to 
it  that  the  person  with  whom  he  transact- 
ed bis  business  was  actually  such  agent, 
and  that  what  he  did  was  withia  the 
scope  of  his  authority.  That  this  Is  the 
law,  and  that  they  were  entitled  to  have 
tbe  jury  instructed  upon  this  subject,  is 
undoubtedly  true.  The  court  neither  gave 
the  Instructions  which  were  asked  nor 
any  which  were  the  equivalent  of  them. 

The  Instruction  given  on  the  legal  force 
and  effect  of  tlie  by-laws  of  tbe  company 
Is  probably  not  available  as  error  on  thlii 
hearing,  since  no  assignment  is  based  on 
It.  It  is  not  deemed  necessary  to  express 
all  the  rules  which  must  govern  the  settle- 
ment of  this  controversy,  for  they  will 
probably  be  correctly  laid  down  on  tiie 
next  trial.  Since  the  judgment  is  wholly 
unsupported  by  the  necessary  proof  of  a 
most  material  averment,  and  the  court 
erred  in  Instructing  the  jury  as  to  the  law, 
this  case  must  be  reversed  and  remanded. 
■  17  Colo.  IW 

RuBT  Chief  Mi.niko  &  Milling  Co.  v. 

UURLEY. 

(Supreme  Court  of  Colorado.    March  7,  ISM.) 

Effect  op  Appearance — Mini.vo  Corporatioxs— 
Liabilities— Debts  (if  Inxorporatobs. 

1.  A  Keneral  appearance  and  the  filing  of  an 
answer,  after  denial  at  a  motion  to  quasb  the  re- 
turn upon  the  summons,  constitute  a  waiver  of 
all  irregularities  or  defects  in  the  issne,  service, 
or  return  of  the  process. 

2.  H. ,  T.,  and  8.  own  and  operate  certain 
mining  properties.  After  incurring  debts,  lor 
some  of  wnich  H.  and  T.  give  their  personal 
promissory  notes,  they  organize  a  corporation. 
The  mines  are  then  deeded  to  the  corporatioo, 
neither  of  the  notes  mentioned  having  bet«me  a 
lien  thereon,  H.  and  T.  becoming  the  olHcers  and 
almost  exclusive  stockholders  of  the  compan.T. 
Held,  that  moneys  paid  by  H.  in  taking  up  tho 
notes  constitute  no  legal  claim  against  the  cor- 
poration, and  a  recovery  must  be  disallontKl. 

iSyllubua  by  Uie  Court.) 

Appeal  from  district  court,  Arapahoe 
county. 
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Salt  by  Charles  P.  Gnrley  against  the 
Ruby  Chief  Mining  &  Milling  Company  to 
recover  for  money  advanced,  articles  fur- 
nished, and  services  rendered.  Jadgmeiit 
for  plaintiff.  Detendnut  appeals.  Be- 
versed. 

Rogers  <ft  Ciithbert,  fur  appellant.  M. 
B.  Carpenter,  for  appellee. 

HuLM,  J.  The  first  qnestjon  presented 
by  counsel  for  appellant  reqaires  but  little 
attention.  It  Is  based  upon  alleged  irreg- 
nlarlties  in  the  service  of  process.  When 
the  motion  to  quash  the  return  upon  the 
summons  was  denied,  a  general  appear- 
ance was  made  on  behalf  of  appellant, and 
an  answer  was  filed  traversing  the  aver* 
ments  of  tbe  complaint.  The  defects,  If 
any,  in  the  service  were  thus  waived.  By 
appellant's  action  the  court  obtained  ju- 
risdiction in  the  premises  ns  fully  as  if 
there  bad  been  no  irregularity  in  the  issue, 
service,  or  return  of  the  summons.  The 
principle  of  waiver,  under  such  circum- 
stances, has  been  frequently  recognized  by 
this  court  Railway  Co.  v.  De  Busk,  12 
Colo.  294,  20  Pac.  Rep.  752.  Prior  to  Sep- 
tember, 1885,  three  men  (Hawkes,  Taylor, 
and  Smith)  owned  and  operated  certain 
mining  properties  in  Gunniison  county.  At 
the  date  referred  to  these  parties  organ- 
ized the  appellant  company.  They  de^:'.ed 
the  properties  mentioned  to  the  company, 
and  received  stock  from  the  company  in 
payment  therefor.  But  a  very  few  shares 
of  stock  were  owned  by  other  persons,  and 
Hawkes,  Taylor,  and  Smith  became  the 
officers  and  managers  of  the  company.  A 
corfvoration  was  thus  substituted  in  place 
of  the  original  mining  partnership  or  joint 
ownership.  Work  upon  the  mines  was 
then  resimied,  and  carried  on  in  the  name 
of  the  corporation.  In  February,  1887, 
the  present  suit  was  brought  by  appellee, 
as  assignee  of  Hawkes,  one  of  the  three 
parties  above  mentioned,  to  recover  for 
moneys  advanced,  articles  furnished,  and 
services  rendered  to  the  company  by 
Hawkes.  As  it  is  conceded  that  the  judg- 
ment for  $4,078  includes  but  two  items. 
viz.,  a  draft  for  $4,000,  and  $78  expended 
for  certain  specified  articles,  the  rest  of  the 
account  wUl  receive  no  further  attention. 
It  appears  without  controversy  that  in 
January,  1886. — over  three  months  after 
tlie  organization  of  the  company, — 
Hawkes  advanced  bythe  draft  inquestlon 
the  sum  of  |4,000,  which  was  used  In  the 
paj'ment  of  outHtanding  obligations.  Nor 
is  there  any  dispute  concerning  the  actual 
expenditure  of  tbe  remaining  978.  But  it 
is  strenunnsly  contended  on  behalf  uf  ap- 
pellant that  these  moneys  were  paid  in 
pursnance  of  an  agreement  made  when 
tbe  company  was  organized.  Under  this 
agreement,  so  it  is  said,  each  of  tbe  three 
principal  stockholders  was  to  advance 
money,  in  proportion  to  the  quantity  of 
stock  received  by  him,  for  the  payment  of 
all  debts  theretofore  incurred  in  working 
the  properties,  and  outstanding  at  the 
datp  of  incorporation,  as  well  as  for  the 
discharge  of  corporate  debts  thereafter  ac- 
cruiDf?.  Being  practically  the  exclusive 
owners  of  all  stock  Lssued,  they  preferred 
to  llqiiltiate  tbe  debts  in  this  way  so  that 
no  liability  should  attach  to  tlie  company. 


Thus  it  was  believed  tbe  credit  of  tbo  com- 
pany would  be  kept  good,  and  the  value 
of  the  stock  would  be  enhanced.  If  the 
properties  turned  out  well  in  the  end, 
they  would  receive  compensation  through 
dividends  or  sales;  if,  on  tbe  contrary,  the 
enterprise  proved  a  failure,  the  money  ad- 
vanced was  simply  lost.  It  is  further 
claimed  In  the  interest  of  appellant  that 
besides  the  9i,000  contributed  by  Hawkes, 
who  held  over  half  tbe  stock,  Taylor  also 
paid  In,  in  pursuance  of  this  agreement, 
over 93,000  for  himself  and  Smith,  and  that 
no  demand  for  reimbursement  had  been 
or  would  be  made  upon  the  compan.v.  The 
testimony  of  Taylor,  tending  to  establish 
the  foregoing  agreement,  is  corroborated 
directly  or  indirectly  by  that  of  two  other 
witnesses,  viz.,  Mainard  and  Smith.  Cer- 
tain conduct  of  Hawkes  is  also  consistent 
with  the  existence  of  such  an  agreement. 
Hefrankly  admits  that  when,  as  he  claims, 
be  loaned  tbe  company  the  94,000,  he  nei- 
ther asked  for  nor  received  any  security, 
and  that  he  did  not  even  request  a  prom- 
issory note,  or  any  other  instrument,  evi- 
dencing the  transaction.  Besides,  while 
declaring  that  he  mentioned  the  fact  to 
the  directors  personally,  Hawkes  further 
admits  that  it  was  not  called  up  for  con- 
sideration at  any  meeting  of  the  board, 
nor  in  any  way  otficiiilly  acted  upon, 
though  at  least  one  meeting  was  after- 
wards held.  But,  on  the  utiier  hand, 
Hawkes  testifies  squarely  and  positively 
that  no  such  agreement  was  entered  into 
and  that  the  money  was  advanced  to  the 
company  as  a  loan.  There  are  a  few  cir- 
cumstances tending  to  corroborate 
Hawkes,  and  tbe  jury  must  have  resolved 
the  conflicts  of  testimony  In  tbis  regard  in 
his  favor. 

If  our  decision  rested  solely  upon  the  ex- 
istence or  nonexistence  of  the  agreement 
in  question,  we  mighl  decline  to  disturb 
the  verdict  upon  the  weight  or  preponder- 
ance of  evidence.  But  it  appears  without 
dispute  that,  prior  to  the  organization  of 
the  company,  the  parties  had  incurred,  in 
connection  with  the  properties,  certain 
obligations  that  remained  outstanding. 
Hawkes  himself  estlmateB  the  amount  of 
these  obligations  at  94,500.  Taylor  fixes 
the  amount  at  about  the  same  figure. 
Among  these  old  debts  were  two  promis- 
sory notes,  executed  by  Taylor  and 
Hawkes  individually  to  the  bank  at  Crest- 
ed Butte,  whereby  money  had  been  raised 
and  used  in  the  settlement  of  incidental 
claims.  Payments  upon  these  notes,  ag- 
gregating 92,728.06,  were  made  by  the 
bank  out  of  the  proceeds  of  Hawkes'  94,000 
draft.  These  notes  were,  as  suggested, 
the  individual  obllgatl(ms  of  Taylor  and 
Hawkes.  Moreover,  as  also  suggested, 
they  i-epresented  debts  that  were  not  con- 
tracted by  tbe  corporation.  Neither  the 
notes  nor  the  older  debts  they  superseded 
ever,  so  far  as  we  are  advised  by  the  rec- 
ord, became  liens  upon  the  property  sold 
to  the  company.  There  Is  no  evidence  be- 
fore us  showing  that  thecompan.y  assumed 
these  notes,  or  became  liable  for  their  pay- 
ment. Hawk<>8  testifies  that  he  purchased 
the  94.000  draft,  and  that,  while  Taylor 
wrote  the  letter  in  which  it  was  inclosed, 
he  (Hawkes;  carried  it  to  the  post  otUce, 
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and  mailed  It.  More  than  a  year  elapsed 
after  the  dratt  wua  received  by  tbe  bank 
before  tbiH  ault  was  commenced,  yet  tbere 
isnotbltig  to  show  that  Hawkes  during 
that  period,  or  down  to  the  present  time, 
ever  coraplalnf>d  of  tbe  maunpr  in  which 
the  funds  were  applied ;  nnr  does  he  make 
any  pretense  of  ignorance  concerning  this 
application.  It  is  difficult  to  discover,  un- 
der the  circumstances  disclosed,  upon  what 
principle  the  company  can  be  charged 
with  the  92,7(KI  thus  applied  to  the  pay- 
ment of  the  individual  notes  of  Hawkes 
and  Taylor.  As  to  more  than  half  tbe 
amount  recovered  by  appellee  it  is  there- 
fore not  a  question  of  conflicting  testi- 
mony ;  and,  even  if  it  were  concede*!  that 
the  remainder  of  the  draft  might,  under 
the  evidence,  be  regarded  as  having  been 
used  in  discharging  debts  of  tbe  company, 
it  is  obvious  that  the  judgment  must  be 
reversed.  Upon  a  retrial  oi  the  cause,  the 
evidence  relating  to  the  balaucH  of  the 
draft,  as  well  as  that  pertaining  to  the 
$78,  may  be  different,  or  possibly  addi- 
tional facts  may  be  brought  out  concern- 
ing the  two  notes  paid  by  tlie  draft,  and 
we  do  not  feel  warranted  in  discussing  the 
remaining  propositions  advanced  by  ap- 
pellant, or  in  directing  a  judgment.  It 
will  be  time  enough  to  consider  thu  powers 
of  the  president  and  stockhuldBrs  of  cor- 
porations, and  also  the  subject  of  corpo- 
rate ratification,  when  such  consideration 
becomes  a  necessity.  The  judgment  of  tbe 
<ll8trict  court  is  reversed,  and  the  cause  re- 
manded. 


17  Colo.  338 

AI.M3N  V.  Glynn. 

(iSupreme  Court  of  Colorado.    March  7, 1693.) 

Elections  asd  Voters — Australian  Ballot  Law 
—Errors  iu  Ticket — Waiver — Nominatioxs — 
Contest— QcBSTioNS  Ijtvolved. 

1.  Laws  1891,  p.  113,  §  20,  provides  that, 
whenever  it  shall  appear  by  aifidavlt  of  a  uaudl- 
date  or  his  agent  that  an  error  or  omission  has 
oocarrod  in  the  publication  of  the  names  or  de- 
scriptions of  candidates  for  offlco,  or  in  the 
printing  of  the  sample  or  official  ballots,  the  dis- 
trict court  may  correct  such  error.  It  also  pro- 
vides that  tbe  county  clerk,  oity  clerk,  or  town 
olerk,  as  the  case  may  be,  may,  on  his  own  mo- 
tion, correct,  without  delay,  any  error  in  ballots 
which  may  lie  discovered,  and  be  corrected  with- 
out the  interfering  with  the  timely  distribution 
of  the  ballots.  By  other  sections  it  Is  provided 
that  the  name  of  every  candidate,  whose  name 
has  been  properly  certified,  shall  be  ou  one  and 
the  same  ballot;  that  sample  ballots  shall  be  in 
the  county  clerk's  possession  seven  days  before 
election,  subject  to  inspection,  and  the  olBcial 
tmliots  ^uur  days  before  election.  It  is  also  pro- 
vided for  the  posting  of  sample  ballots.  Ilcld 
that,  where  a  candidate  has  omitted  to  make  ob- 
jection to  an  error  in  a  ballot  prior  to  election, 
he  will  not  be  entitled,  after  election,  to  base  a 
contest  on  such  error. 

3,  In  a  proceeding  to  contest  the  election  of 
a  district  Judge,  the  right  of  the  contestant  to 
hold  over,  on  the  ground  that  he  was  duly  ap- 
pointed to  that  oHlce  by  the  povemor,  and  was 
acting  as  such  judge  at  the  time  the  contestee 
assumed  to  discbarge  the  duties  of  the  office,  will 
aot  be  considered. 

8.  Where  the  law  provides  severe  penalties 
against  county  clerks  for  violation  of  its  pro 
visions,  failure  on  the  part  of  a  clerk  to  make 
proper  publicalioa  of  nominations,  or  priutiui; 


the  names  of  candidates  tinder  the  wrong  party 
device,  will  not  invalidate  the  ballots. 

Helm,  J.,  dissenting. 

Proceeding  by  Charles  L.  Allen  to  con- 
test the  election  of  James  Glyun  to  the 
office  of  district  judge  of  the  thlrteentb 
judicial  district.  On  motion  to  strike  out 
parts  of  the  complaint. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  Hayt,  C.  J. : 

This  is  an  original  proceeding,  instltnted 
in  this  court  for  the  purpose  of  contesting 
an  election  in  the  thirteenth  judicial  dis- 
trict. In  1K91  the  legislature  adopted,  in 
a  modified  form,  the  Australian  ballot  law. 
At  tbe  recent  election,  the  first  held  since 
the  provisions  of  tbe  new  law  became  op- 
erative, Charles  L.  Allen, conteslor,  James 
Glynn,  contestee,  and  William  T.  iikelfon 
were  opposing  candidates  for  the  office  of 
district  judge  of  the  thirteenth  judicial 
district  of  this  state.  The  former  received 
bis  nomination  at  the  hands  of  the  Repub- 
lican party  of  the  district,  Skelton  was 
nominated  by  the  Democrats,  while  Glynn 
ran  as  candidate  of  a  third  party,  com- 
monly styled  the**  People's  Party. "  From 
the  petition  filed  it  appears  that  tbe  offi- 
cial count,  made  by  the  state  canvassing 
board,  gave  contestee  862  votes,  contestor 
86U.  and  Skelton  50S.  Contestee  having 
been  declared  elected,  this  proceeding  has 
been  instituted  by  contestor.  The  follow- 
ing provisions  of  the  stntute  are  necessary 
to  a  correct  understanding  of  the  opinion, 
(Sees.  Laws  1891,  p.  143  et  seq.:) 

"iSectlonl.  All  ballots  cast  in  eleotions 
for  public  officers,  or  for  the  decision  of 
any  question  submitted  to  electors,  within 
this  state, shall  be  printed  and  distributed 
at  public  expense.  The  printing  of  ballots 
and  cards  of  instruction  tor  the  voters  in 
each  county,  and  the  delivery  of  the  same 
to  the  election  officers  as  hereinafter  pro- 
vided, shall  be  a  county  charij;e,  the  pay- 
ment of  which  shall  be  provided  for  in  the 
same  manner  at  the  payment  of  other 
county  expenses,  but  the  expense  of  print- 
ing and  delivering  ballots  and  cards  of 
instruction  to  be  used  In  municipal  elec- 
tions shall  be  a  charge  upon  tbe  city  or 
town  in  which  such  ele<;tion  shall  beheld." 

"Sec.  13.  All  certificates  of  nomination 
which  are  in  apparent  conformity  with 
the  provisions  of  this  act  shall  be  deemed 
to  be  valid,  unless  objection  thereto  shall 
be  duly  made  in  writing  within  three  days 
after  the  filing  of  the  same.  In  case  such 
objection  Is  mads,  notice  thereof  shall 
forthwith  be  mailed  to  all  candidates  who 
may  be  affected  thereby,  addressed  to 
them  at  their  respective  post-office  ad- 
dresses, if  any,  or  place  of  residence,  as 
given  in  tbe  certificate  of  nomination. 
The  officer  with  whom  tbe  original  certifi- 
cate was  filed  shall  pass  upon  the  validity 
of  such  olijectlun,  and  his  decision  shall  be 
final:  provided,  such  officer  shall  decide 
such  objection  within  at  least  forty-eight 
hours  after  the  same  is  filed,  and  any  ob- 
jection sustained  may  he  remedied  or  de- 
fect cured  upon  the  original  certificate,  ur 
by  an  nmendinent  thereto,  or  by  filing  a 
new  certificate  within  three  days  after 
such  objection  is  sustained." 

"sice.   IS.    •    •    •    Upon    each    ballot. 
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commencing  not  less  than  two  Inches  bs- 
low  the  bottom  line  o(  the  duplicate  stub, 
shall  be  printed  the  caption  and  device,  U 
any,  with  thn  name  thereunder  of  each 
office  to  be  filled,  at  the  then  ensuing  elec- 
tion, and  the  name  or  names  of  such  can- 
didates therefor,  respectively,  as  may 
have  been  certified  therefor  in  the  certifi- 
cates hereinabove  mentioned.  Each  set  of 
nominations  shall  be  arranged  in  a  list 
ruunln{7  lengthwlBe  of  the  ballot,  with  the 
appropriate  designation  of  the  political 
party,  committee,  or  persons  mnklnf<:  such 
nominations,  as  set  forth  in  the  certificate 
thereof;  and  it  shall  be  lawfnl  to  designate 
each  or  any  set  of  nominations  in  the  cer- 
tificate thereof,  and  upon  the  ballots,  by 
an  appropriate  emblem  or  design,  such  as 
a  flag,  eagle,  rooster,  or  other  device,  as 
may  be  set  forth  in  the  certificate  of  nomi- 
nation :  provided,  no  two  sets  of  nomina- 
tions shall  have  the  same  device  thereon, 
and  each  political  party  shall  have  the 
prior  right  to  use  the  device  used  by  it  at 
the  last  previous  general  election.  Kach 
set  of  nominations  shall  be  arranged  on 
such  ballot,  side  by  side,  lengthwise,  with 
the  name  of  each  office  In  each  set  ot  nom- 
inations in  a  parallel  line,  and  Juet  above 
the  name  of  the  candidate  for  such  office; 
and,  when  there  is  no  nominee  in  any 
particular  set  of  nominations,  a  bianic 
shall  be  left  under  said  office.    •    •    • 

"Sec.  20.  Whenever  it  shall  appear,  by 
affidavit  of  a  candidate  or  his  agent,  that 
an  error  or  omission  has  occurred  in  the 
pobllcatlon  of  tlie  names  or  description  ot 
the  candidates  nominated  for  office,  or  in 
the  printing  of  the  sample  or  official  bal- 
lots, the  district  or  county  court,  or  a 
judge  thereof,  el  ther  in  term  time  or  in  vaca- 
tion, may,  upon  petition  of  such  candidate 
or  his  agent,  by  order  require  the  county 
clerk,  city  clerk,  or  town  clerk,  charged 
with  the  duty  In  respect  to  which  an  error 
or  omission  haa  occurred,  to  forthwith 
correct  such  error,  or  to  forthwith  show 
cause  why  such  error  should  not  be  cor- 
rected, costs,  including  a  reasonable  at- 
torney's fee,  may  be  taxed,  iu  the  discre- 
tion of  such  court  or  Judge,  against  either 
party.  The  count.y  clerk,  city  clerk,  or 
town  clerk  shall  also,  on  tbeir  own  motion, 
correct,  withont  delay,  any  error  in  all 
ballots  which  he  or  they  may  discover,  or 
which  shall  be  brought  to  his  or  their  at- 
teution,  and  which  can  be  corrected  with- 
out interfering  with  the  timely  distribu- 
tion of  the  ballots  as  herein  provided. " 

"Sec.  26.  On  receiving  his  ballot,  the 
voter  shall  forthwith,  and  without  leav- 
ing the  Inclosed  space,  retire  alone  to  one 
of  the  voting  shelves  or  compartments  so 
provided,  and  shall  prepare  his  ballot  by 
marking,  in  ink,  in  the  appropriate  mar- 
gin or  p'ace,  a  cross  (X)  opposite  the  name 
of  the  candidate  of  his  cholcefor  each  office 
to  be  filled  ;  and,  In  case  of  a  question  sub- 
mitted to  a  vote  of  the  people,  by  marking 
in  the  appropriate  margin  orplace  a  cross 
(X)  against  the  answer  which  he  desires 
to  give:  provided,  that  where  a  voter 
desires  to  vote  tor  all  the  nominations  In- 
cluded in  one  set  of  nominations,  instead 
of  marking  a  cross  opposite  the  name  of 
each  candidate,  he  may  mark  a  cross  (XI 
above  such  list  of  nomlnutions,  and  near 


to  the  device,  emblem,  or  design  designat- 
ing sncb  list  of  nominations,  if  such  device, 
emblem,  or  design  there  be,  and  such  mark 
shall  indicate  that  the  voter  cast  his  bal- 
lot for  all  the  nominations  In  the  list  un- 
der such  device.    •    •    •" 

"Sec.  36.  Every  public  officerupon  whom 
any  duty  is  imposed  by  this  act,  who  vio- 
lates his  said  duty,  or  who  neglects  or 
omits  to  perform  the  same,  shall  be  pun- 
ished, except  as  otherwise  in  this  act  spe- 
cially provided,  by  imprisonment  in  the 
county  Jail  for  a  term  not  exceeding  one 
year,  or  by  a  fine  ot  not  less  than  one  hun- 
dred dollars  and  nut  more  than  three  thou- 
sand dollars,  or  by  both  sncb  fine  and  Im- 
prisonment.   •    •    •" 

H.  B.  Johnson  and  H.  N.  Haynea,  for 
contestant.     H.  Rlddell,  tor  respondent. 

Hatt,  C.  J.,  (after  station  the  faetfi.) 
This  Is  the  first  contest  iustltnted  in  this 
court  under  the  new  election  law,  the  Aus- 
tralian ballot  system.  Questions  affect- 
ing the  freedom  and  purity  of  elections  are 
of  vital  importance  under  our  system  of 
government.  While  the  present  contest  is 
important  to  tliecontestants  and  the  peo- 
ple of  the  thirteenth  Judicial  district,  it  is 
of  stiligreaterimportanceon  account  of  its 
effect  upon  the  cause  of  ballot  reform.  It 
Its  to  be  noted  at  the  outset  that,  in  com- 
mon parlance,  the  Australian  ballot  sys- 
tem is  a  name  applied  indiscriminately  to 
enactments  of  different  states,  widely  dis- 
similar In  many  important  particulars,  so 
that  with  ns  the  name  is  of  little  signifi- 
cance. It  is  doubtful  if  any  state  has  yet, 
or  will  in  thn  future,  adopt,  without 
change,  the  Australian  ballot  law  as  it  is 
found  In  the  island  of  its  birth.  Some  of 
Its  essential  features  have  been  discarded 
as  inapplicable  to  our  institutions  and 
theory  of  government.  The  act  under 
which  this  contest  must  be  determined 
contains  44  sections.  It  will  only  be  nec- 
essary, however,  to  refer  to  a  few  ot  these 
sections  In  this  opinion.  B.v  the  first  sec- 
tion provision  Is  made  for  printing  and 
distributing  all  ballots  by  public  officers 
at  public  expense.  Section  2  excepts  cer- 
tain school  and  special  elections  from  the 
requirements  of  the  first  section.  Sections 
3  to  12,  inclusive,  provide  in  detail  the 
manner  of  making, certifying,  and  publish- 
ing nominations.  Section  13  provides  the 
mode  in  which  objections  to  certlBcates  of 
nominations  may  be  made  and  deter- 
mined, and  also  provides  bow  defects  in 
such  certificates  may  be  cured.  Section  14 
relates  to  acceptances  of  nominations, 
while  by  the  next  section  provision  is  made 
for  filling  vacancies  in  nomlnatUms. 

Turning  to  the  complaint,  we  find  that 
paragraphs  12  to  15,  inclusive,  against 
which  (and  paragraphs  16  and  17)  this  mo- 
tion to  strlkelB  interposed,  relate  exclusive- 
ly to  the  manner  in  which  certain  candi- 
dates were  nominated  and  tlieirnamcs  pub- 
lished,and  the  wayin  which  Olyun's  name 
was  placed  upon  certain  tickets.  Para- 
graphs 16  and  17  have  reference  to  thenum- 
ber  of  legal  votes  received  and  registered. 
If  the  alleeations  contained  in  these  Intte" 
paragraphs  are  to  be  taken  as  true,  then 
it  appears  that  contestant  received  a  ma- 
jority of  all  the  legal  votes  cast.    It  is 
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probable  these  paraerapbe  wera  Included 
in  tbe  motion  to  sti-lke  out  by  mistake. 
Tbe  allegatlone  appear  to  be  legal  and 
proper,  and,  so  far  as  tbe  motion  applies  to 
them.  It  will  be  overruled  without  iurther 
comment.  Tbat  parto!  the  motion  which 
Is  directed  to  paragraphs  12  to  15,  inclu- 
aive,  raises  the  pi-liicipal  question  upon 
whicb  we  are  called  to  pass  at  this  time. 
It  is  alleged,  in  substance,  la  these  para* 
icrapbs,  that  contestce,  Glynn,  was  orig- 
inally nominated  by  100  independent  vot- 
ers of  the  district.  These  independents  se- 
lected, as  the  name  by  which  they  were  to 
be  deeiKnated,  "People's  Party,"  and 
adopted  tbe  device  or  design,  "Emblem  of 
Justice."  That  one  Qultnam  Brown  was 
nominated  as  a  candidate  for  district  at- 
torney by  the  same  persons  and  at  tbe 
same  time.  The  certificate  of  these  nomi- 
nations was  duly  Qled  in  the  ofHce  ol  the 
secretary  ot  state.  Some  time  after  this 
had  been  done,  500  or  more  independent 
voters,  residing  principally  in  Arapahoe 
county,  and  none  of  tliem  in  the  thirteenth 
Judicial  district,  placed  in  nomination  a 
candidate  for  justice  of  the  supreme  court, 
and  selected  as  their  name  the  "People's 
Party  for  Colorado,"  and  as  their  emblem 
or  device,  "Cottage  Home.  "  A  certitlcate 
ot  tills  nomination  was  also  duly  filed  in 
tbe  office  of  the  secretary  of  state.  Nei- 
ther the  contestee  nor  bis  nsHociate, 
Brown,  accepted  the  first  nomination  as 
required  by  law.  To  remedy  this  omis- 
sion, certain  persons,  chosen  by  the  orig- 
inal convention  to  fill  vacancies,  selected 
contestee  and  said  Brown  for  the  offices  of 
district  judge  and  district  attorney,  re- 
spectively, and,  the  candidates  having  ac- 
cepted, their  names  were  certified  by  tlie 
secretary  of  state  to  the  several  county 
clerks  as  thus  duly  nominated.  lu  four  of 
the  five  counties  of  the  district  there  was 
no  printed  notice  given  by  any  newspaper 
or  publication  advising  the  electors  of  the 
oaminatiouof  either  contestee  or  his  asso- 
ciate. In  the  fifth  county,  this  being  the 
county  ot  Wp.sliington,  their  nominations 
were  published  under  the  device  "Emblem 
of  Justice, "  as  a  separate  set  of  nomina- 
tions. In  this  county  tbe  official  bnilots 
were  printed  containing  four  columns  «*r 
sets  of  nominations,  v\z.:  First,  the  He- 
publican  list,  under  the  device  "Eagle," 
containing  the  nameof  contestor ;  second, 
the  UemocraUc  list,  under  the  device 
"RooHter,"  containing  the  nameof  Will- 
lam  T.  Skelton:  third,  n  list  designated 
as  "People's  Party,"  under  the  device 
"Cottage  Home,"  containing  tiie  name  of 
acandidnteforsupremejudgeonly ;  fonrth, 
a  list  also  designated  "People's  Party," 
under  the  device 'Emblem  of  Justice,  "con- 
taining the  name  uf  contestee  and  others, 
in  the  remaining  counties  of  the  district 
tbe  official  ballots  were  printed  with  three 
parallel  columns, — the  first  and  second 
contaiulngtbe  Kepublicanand  Democratic 
lists,  respectively ;  and  the  tiilrci,  designat- 
ed "People's  Party,"  under  the  device 
"Cottage  nome, "  containing  the  name  of 
John  U.  Croxton  for  supreme  judge,  con- 
testee for  district  Judge,  Quitnam  Brown 
fordistrict  attorney,  and  other  candidates. 
It  is  claimed  tliat  about  150  ballots  in 
Bald  four  counties,  of  which  100  were  in 


the  county  of  Tuma,  were  erroneously 
counted,  certified,  and  returned  as  votes 
cast  for  contestee  for  the  office  of  judge 
of  the  thirteenth  judicial  district;  tbat 
said  ballots  were  marked  by  said  electors 
at  said  election  only  by  a  crass  in  ink,  un- 
der the  device  "Cottage  Home;"  that 
there  was  no  other  mark  to  indicate 
that  said  voters  desired  to  vote  for  con- 
testee; that  all  tbe  other  ballots  which 
were  counted,  certified,  and  returned  for 
contestee  were  marked  by  a  cross  against 
his  name,  as  printed  under  the  device 
"Cottage  Home, "  and  not  under  theem- 
blem  or  device  "Emblem  of  Justice,"  as 
was  the  case  with  tl)e  county  of  Wash- 
ington. It  isfurther  alleged  that  thestate 
board  of  canvassers  certified,  as  the  re- 
sult of  tbe  returns  submitted  to  them,  tbat 
contestee  received  a  plurality  of  two  votes. 

The  position  of  contestor  with  reference 
to  tbe  130  ballots  with  tbe  device  "Cottage 
Home"  is  that  said  ballots  should  not 
have  been  counted  for  contestee,  siace  un- 
der the  law  It  Is  claimed  that  there  was 
no  possible  way  of  voting  for  him  e.xcept 
by  placing  a  cross  to  the  right  of  his  name. 
If  this  position  can  be  maintained,  It  fol- 
lows that  contestor  Is  shown  to  have  been 
elected  regardless  of  those  allegations  of 
tbecomplalnt  wliii-h  relate  to  certain  other 
alleged  Irreuularities.  In  support  of  the 
position  taken  by  contestor,  our  attention 
is  directed  to  the  provisions  of  section  IS 
of  theact;  the  arguments  based  upon  this 
section  being  that  the  nominations  of 
Glynn  and  Brown  constituted  a  single  set 
of  nominations;  that  the  persons  who 
filed  the  certificate  selected  a  name  and 
also  a  device,  and  nominated  a  candidate 
for  district  judge,  and  a  candidate  for  dis- 
trict attorney,  and  no  other  candidates; 
while  those  who  placed  in  nomination 
John  H.  Croxton selected  adifferent  device 
and  a  different  name,  both  said  device 
n:id  name  beingquite  dissimilar  from  that 
selected  by  tbe  (ilynn  and  Brown  conven- 
tion. 

It  is  said  that  there  is  absolutely  noth- 
ing in  the  statute  which  justified  tbe 
placing  of  the  names  ot  (rlyun  or  Brown 
in  the  list  or  set  ot  nomiaations  with  the 
name  of  John  H.  Croxton  under  the  device 
"Cottage  Home. "  The  argument  further 
proceeds  to  assume  that,  for  the  purpose 
of  preventing  the  putting  in  one  list  of 
nominations  for  different  uffices,  made  at 
different  times  and  by  different  persons, 
not  connected  by  party  ties,  the  statute 
expressly  provides,  when  there  is  no  nom- 
inee of  any  party, or  set  ot  nominations,  a 
blank  shall  be  left  under  said  ofilce.  It  is 
said,  therefore,  that  under  the  device 
"Cottage  Home, "  and  under  the  nameof 
John  H.Cruxton,ascnndidate  forsupreine 
judge,  a  blank  should  have  been  left  for 
district  judge,  and  for  district  attorney; 
no  nominations  having  been  made  for 
either  of  said  offices  by  tbe  persons  who 
nominated  John  H.  Croxton,  or  by  any 
persons  who  selected  tbe  device  "Cottage 
Home. " 

If  the  contention  of  counsel  be  correct, 
and  If  it  be  admitted  that  these  names 
were  improperly  printed  upon  certain 
bnilots,  does  It  follow  that  such  ballots, 
after   having   been  voted,  should  not  be 
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counted  for  the  persons  for  whom  they 
were  cost?  Anexaraiiiatlon  of  the  statute 
shows  that  provisions  for  the  correction 
of  certain  defects  and  Irregularities  are 
therein  made.  By  section  13  o(  the  act  it  is 
provided  that  certificates  sliail  be  deemed 
valid  unlHBS  written  oiajectlon  be  Bled 
within  a  time  fixed,  and  that  when  such 
objections  are  filed  the  candidate  shall  be 
notified  of  the  same.  It  further  provides 
that  the  officer  with  whom  the  certificate 
is  filed  shall  pass  upon  the  validity  of  the 
objection  made,  and  that  his  decision 
shall  be  final;  and,  in  case  any  objection 
shall  be  sustained,  the  certificate  may  be 
ameniled  or  a  new  certificate  filed.  lo 
considering  this  phase  of  the  present  con- 
troversy, we  have  to  do  more  particularly 
with  another  section,  and  refer  to  section 
13  merely  for  the  purpose  of  showing  the 
liberal  tenor  of  the  act,  so  far  as  the  vot- 
er is  concerned.  In  section  20  it  is  provided 
that  whenever  it  shall  appear  by  afiidavit 
of  a  candidate  or  his  agent  that  an  error 
or  omission  has  occurred  in  the  publica- 
tion of  the  names  or  description  of  candi- 
dates nominated  for  office,  or  in  the  print- 
ing of  the  sample  or  official  ballots,  the 
district  or  county  court  may  correct  such 
error.  By  this  section  it  is  further  pro- 
vided that  the  county  clerk,  city  clerk,  or 
town  clerk,  as  the  case  may  be,  may,  on 
his  own  motion,  correct,  without  delay, 
any  error  in  all  ballots  which  he  or  they 
may  discover,  or  which  shall  be  brought 
to  his  notice,  and  which  can  be  corrected 
without  Interfering  with  the  timely  dis- 
tribution of  the  ballots.  By  other  sec- 
tions It  is  provided  that  thename  of  every 
candidate,  whose  name  has  been  properly 
certified,  shall  be  on  one  and  the  same  bal- 
lot; that  sample  ballots  shall  be  in  the 
county  clerk's  possession  seven  days  be- 
fore election,  subject  to  public  inspection, 
and  official  ballots  four  days  before  elec- 
tion. It  is  also  provided  for  posting  of 
sample  ballots,  etc.  An  examination  of 
these  sections  will  show  that  the  legisla- 
ture has  made  ample  provision  forthecor- 
rectlon  of  ballots  prior  to  the  election ; 
and  it  would  seem  to  be  the  duty  of  the 
candidate  to  make  such  objection  In  sea- 
Bonabie  time.  It  is  believed  that  It  would 
not  be  in  the  interests  of  a  fair  expres- 
sion of  the  will  of  the  people  to  allow  a 
candidate  to  lie  by,  and  not  point  out 
such  objections  as  he  may  have  to  the 
form  of  the  ballot  until  after  the  election 
has  been  held.  If  this  be  true,  contestor 
should  have  spoken  before  the  election. 
The  fundamental  object  of  all  election 
laws  is  the  freedom  and  purity  of  the  bal- 
lot. It  is  to  be  observed  that  the  voter 
has  no  control  whatever  over  the  publi- 
cation of  the  names  of  candidates  or  the 
form  of  the  ballots.  If,  for  some  defect  in 
these  particulars,  the  ballot  must  be  re- 
jected, the  door  would  be  open  to  fraud. 
To  defeat  the  will  of  the  people.  It  would 
only  be  necessary  to  have  the  county  clerk 
furnish  the  electors,  or  some  ol  them,  with 
tickets  slightly  variant  from  those  pre- 
scribed by  law.  It  would  seem  to  be  the 
purpose  of  this  section  to  give  the  oppos- 
ing candidate  ample  opportunity  to  see 
that  his  opponent's  name  was  not  upon 
an  unauthorized  ticket,  or  under  a  device 
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to  the  use  of  which  he  was  not  entitled. 
We  do  not  think  that  those  decisions 
which  have  been  cited,  holding  that  all 
provisions  of  the  statutes  are  mandatory, 
and  that  ballots  should  be  rejected  that 
are  not  in  all  particulars  In  conformity  to 
the  requirements  of  the  act,  are  entitled 
to  much  weight.  In  view  of  the  provisions 
of  this  act.  In  order  to  make  such  decis- 
ions controlling.  It  should  appear  that  the 
proTlsion  for  objection  and  amendment 
was  equally  ns  liberal  in  those  states  as 
under  our  statute.  It  may  be  said  that 
all  provisions  of  such  laws  are  manda- 
tory in  the  same  sense  that  they  place  a 
doty  upon  those  who  come  within  their 
terms.  But  it  does  not  follow  that  an 
election  should  be  invalidated  because  of 
every  departure  on  the  part  of  public 
officers  from  the  terms  of  the  act.  Bow- 
ers V.  Smith,  (Mo.  Sup.)  17  S.  "W.  Rep. 
761.  We  do  not  feel  at  liberty  to  place  a 
narrow  construction  upon  this  act.  To 
overthrow  the  expressed  will  of  a  large 
number  of  voters  for  no  fault  of  theirs, 
as  we  are  asked  to  do,  would  be  to  defeat 
the  purpose  of  all  ele<>tion  laws,  which  is 
to  obtain  a  full  and  fair  expression  of  the 
wishes  of  the  voters.  Kellogg  v.  Hick- 
man, 12  Colo.  256,  21  Pac.  Rep.  325. 

Something  is  predicated  upon  the  fact 
that  certain  voters  put  a  cross  opposite 
the  name  of  Glynn  upon  the  tickets 
claimed  to  be  Irregular.  This  was  neces 
sary  under  the  statute  whenever  a  voter 
did  not  wish  to  rote  tor  all  the  names  in 
a  particular  set  of  nominations.  If  he  de- 
sired to  vote  the  entire  ticket,  it  was  only 
necessary  for  him  to  put  a  cross  near  the 
emblem;  but,  if  there  was  the  name  of  a 
single  candidate  he  did  not  wish  to  vote 
for  included  in  the  list,  he  was  practlcali.r 
compelled  to  check  the  name  of  every  can- 
didate voted  for,  in  order  that  his  ballot 
might  not  be  counted  for  the  candidate 
falling  under  his  displeasure.  It  affirma- 
tively appears  from  this  petition  that  all 
tickets  voted  had  printed  thereon  in  paral- 
lel columns  the  names  of  Glynn,  Allen,  and 
Skelton.  Now,  if  the  voters,  by  putting 
a  cro.ss  near  the  emblem  upon  the  People's 
ticket,  did  not  thereby  intend  to  vote  for 
all  the  candidates  whose  names  were 
beneath,  including  Glynn's,  we  would  cer- 
tainly have  found  a  cross  opposite  the 
name  of  the  opposing  candidate,  Allen  or 
Skelton,  according  as  the  choice  of  the 
voter  may  have  fallen  upon  the  one  or 
the  other  of  these.  It  is  certainly  unrea- 
sonable to  suppose,  ns  the  argument  as- 
sumes, that  voters  to  the  number  of  150 
did  not  wish  to  vote  for  any  candidate 
for  this  important  office. 

There  is  no  basis  for  any  claim  of  fraud- 
ulent intent  on  the  part  of  the  county 
clerks,  or  either  of  them.  On  the  con- 
trary, it  appears  that  Glynn  was  pat  In 
nomination  by  an  Independent  party,  and 
that  he  ran  against  the  nominees  of  both 
of  the  old  parties,  to  which  parties  the 
clerks  owed  allegiance.  For  failure  to 
publish  the  names  of  candidates  as  re- 
quired, and  for  violations  of  the  statute 
with  reference  to  the  printing  of  tickets, 
severe  penalties  are  prescribed  by  the  act. 
Under  these  circumstances,  we  do  not  be- 
lieve that  the  court  would  be  Justified  in 
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rejecting  theee  150  ballots  becaaee  of  the 
failure  of  the  county  clerks  to  make  the 
proper  publication,  or  for  the  reaRon  that 
they  Improperly  printed  the  name  of  con- 
testee  under  the  device  "Cottage  Home." 
The  case  of  Bowers  v.  Smith,  supra,  is 
Htrlutly  in  point.  In  that  case  the  Union 
Labor  party,  not  havIuK  polled  the  requi- 
site vote  in  the  next  preceding  election, 
was  not  entitled,  as  a  party,  to  put  a 
ticket  in  the  field.  A  ticket  baying  been 
nominated,  however,  duly  certified,  and 
ballots  printed  and  furnished  to  voters 
with  such  nominations,  the  court  held 
that  objection,  because  of  Insufficiency  of 
votes  at  the  previous  election,  must  be 
made  before  such  ballots  were  polled,  and 
not  afterwards. 

There  is  but  one  other  matter  reached 
by  this  motion.  It  is  alleged  in  the  com- 
plaint  that  the  contestor  was  duly  ap- 
pointed to  the  oSice  of  district  judge  by 
the  governor,  and  that  he  was  the  quali- 
fied and  acting  district  judge  at  the  time 
contestee  assumed  to  discharge  the  duties 
of  said  office.  This  being  an  election  con- 
test pure  and  simple.and  nota  proceeding 
in  the  nature  of  quo  warranto  under  the 
Code,  no  question  as  to  vontestor's  (Al- 
len's) right  to  hold  over  under  the  orig- 
inal appointment  can  be  considered;  and, 
for  tbe  reasons  already  given,  parugrapha 
12  to  15,  inclusive,  will  be  stricken  out. 
Paragraphs  10  and  17  being  properly  in 
tbe  complaint,  the  motion,  as  to  these 
paragraphs,  wilt  be  overruled. 

Hblu,  J .,  (dlasentlnff.)  It  is  only  after 
the  most  careful  examination  that  1  ven- 
ture to  differ  from  my  associates  upon  the 
leading  question  considered  in  the  forego- 
ing opinion;  and  I  would  content  myself 
with  a  mere  declaration  of  dissent,  were  it 
not  for  the  fundamental  importance  and 
far-reaching  effect  of  the  view  promulgat- 
ed. The  vital  necessity  to  good  govern- 
ment for  legislation  in  the  direction  of 
ballot  reform  is  a  matter  of  such  universal 
recognition  that  a  discussion  of  the  sub- 
ject would  be  a  waste  of  words.  The  peo- 
ple of  this  state,  through  their  last  legis- 
lature, undertook  to  purge  our  elections 
of  the  demoralizing  and  disgraceful  fea- 
tures that  have  too  often  characterized 
them.  The  purpose  of  theelection  statute 
thus  adopted  is  to  secure  a  tree  and  hon- 
est expression,  through  the  ballot,  of  the 
electors'  wishes.  This  statute  is  designed 
to  prevent  the  perpetration  of  frauds  upon 
tbe  voter  in  casting  his  vote,  as  well  as 
to  do  away  with  antecedent  bribery  and 
other  improper  influences,  together  with 
subsequent  frauds  in  the  count  and  re- 
turn. Legislation  which  has  tor  its  ob- 
ject the  accomplishment  of  either  of  these 
ends  is  firmly  grounded  upon  the  bed  rock 
of  public  policy  and  necessity.  This  iiind 
of  legislation  is  therefore  peculiarly  enti- 
tled to  such  judicial  construction  as  will 
effectuate  its  purpose,  unless  sound  legal 
principles  imperatively  forbid.  Among 
the  various  devices  resorted  to  for  the 
purpose  of  defeating  the  real  will  of  the 
voter,  perhaps  none  have  In  the  past  been 
more  successful  than  that  of  printing  and 
circulating  at  the  polls  tickets  correspond- 
ing  In    form    and    appearance    to   those 


adopted  by  a  particular  political  party, 
but  containing  one  or  more  names  of  op- 
posing candidates  instead  of  the  regular 
party  nominees.  In  cities,  especially, 
where  many  electors  are  congregated, 
comparatively  few  even  know  thenames  of 
ail  the  candidates  nominated  by  their  re- 
spective parties.  They  go  to  the  polls  in- 
tending to  vote  "straight  tickets:"  that 
is,  to  vote  for  all  the  regular  nominees  of 
the  political  organiiations  to  which  they 
render  allegiance.  But  by  the  device  men- 
tioned hundreds  of  voters  were  deceived, 
and  without  their  knowledge  or  consent 
made  to  cast  ballots  for  candidates  repre- 
senting opposing  political  principles.  The 
evil  in  this  respect  became  so  great  that 
years  ago  the  legislature  was  forced  to 
recognize  it,  and  did  so  by  adopting  legis- 
lation looking  to  its  suppression.  In 
enacting  the  ballot  law  of  1891  the  gener- 
al assembly,  by  the  provisions  involved 
In  this  discussion,  sought  to  preserve 
what  had  been  gained  in  the  direction  of 
this  particular  reform.  Those  provisions 
require  that  all  lists  of  nominations,  regu- 
larly made  and  certified,  whether  by  con- 
vention or  by  petition,  shall  be  printed  in 
separate  columns,  upon  a  single  ballot; 
also  that,  when  no  candidate  is  selected 
for  a  given  ofilce,  a  blank  shall  be  left  upon 
the  ballot  under  the  name  of  the  office. 
It  authorizes  the  adoption  by  the  conven- 
tion, or  by  the  petitioners,  as  the  case 
may  be,  of  a  device  or  emblem  to  represent 
each  list  of  nominations;  and,  when  an 
emblem  Is  thus  selected,  it  commands  tbe 
printing  thereof  upon  the  ballot  at  the 
head  of  the  list  of  nominations  it  is  chosen 
to  represent.  The  act  then  prescribes  two 
methods  of  expressing  the  voter's  prefer- 
ence upon  his  ballot.  He  may  place  a 
mark  or  cross  thereon  opposite  the  em- 
blem at  the  head  of  a  particular  list  of 
candidates,  or  in  lieu  thereof  he  may  place 
checks  opposite  the  names  of  all  candi- 
dates for  whom  he  desires  to  vote,  no  mat- 
ter upon  what  lists  these  names  appear. 
If  he  chooses  the  former  method,  and 
places  a  cross  opposite  the  emblem,  he 
thereby  signifies  his  Intention  of  voting 
for  the  entire  list  lawfully  printed  beneath 
the  emblem,  and  his  vote  is  so  counted. 
The  statute  guaranties  to  him  that  every 
name  on  that  list  represents  a  candidate 
regularly  chosen  by  his  party,  or  by  the 
petitioners  with  whom  he  desires  to  affili- 
ate in  that  pnrticniar  election.  If  Demo- 
cratic in  principle,  be  has  a  right  to  rely 
upon  the  fact  that  tbe  names  of  candi- 
dates found  on  the  ticket  under  the  title 
"Democratic  Party, ""  and  under  the  em- 
blem adopted  by  that  party,  are  the  regu- 
lar nominees  of  the  party.  Every  line  of 
the  statute  bearing  upon  the  subject  sanc- 
tions this  view.  But  if,  despite  such  a 
disregard  of  the  law  as  is  alleged  in  this 
ease,  the  vote  can  be  effective,  the  statute 
upon  which  the  voter  relies  is  grossly  mis- 
leading, and  becomes  potent  in  accom- 
plishing a  dangerous  and  wicked  deception. 
If  be  may  not  depend  upon  the  trnthfnl- 
ness  of  the  ballot  in  this  respect,  this  fea- 
ture of  the  law  cannot  be  too  soon  abro- 
gated. 

The  placing  of  different  sets  of  nomina- 
tions iu  separate  columns  on  the  ticket 
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and  the  emblem  device  were  not  features 
of  the  original  Australinn  ballot  sys- 
tem, nor  are  these  proTisions  found  in  all 
the  states  which  have  enacted  that  sys- 
tem In  substance.  Strong  considerations 
commend  the  vtrisdom  of  this  addition  to 
the  original  law.  But  whether  it  be  wise 
or  unwise  is  a  legislative,  and  not  a  judi- 
cial, question.  The  courts  must  enforce 
the  provisions,  if  valid,  as  they  And  them ; 
and  such  a  view  should  be  taken,  if  pos- 
sible, as  tends  to  promote,  and  not  to  de- 
feat, their  evident  purpose. 

The  averments  of  the  petition  stricken 
out  by  the  opinion  of  the  court  plead  sub- 
stantially the  following,  among  other, 
facts,  vl«. :  That  in  four  of  the  five  counties 
of  the  thirteenth  judicial  district  the  name 
of  contestee,  a  candidate  for  the  office  of 
district  judge,  was  printed  upon  a  list  of 
nominations  and  under  an  emblem  where  it 
did  not  belong;  and  that  electors  placing 
a  cross  opposite  the  emblem  were  by  this 
means  deceived,  and  upwards  of  100  votes 
In  one  of  these  counties  alone  were  fraud- 
ulently obtained  and  counted  for  him,— 
his  apparent  majority  in  the  entire  dis- 
trict upon  the  official  count  being  only  2. 
It  Is  not  alleged  that  contestee  affirma- 
tively perpetrated  or  connived  at  the  ille- 
gal proteedinK,  and,  so  far  as  the  aver- 
ments are  concerned,  there  may  perhaps 
have  been  no  premeditated  and  intentional 
wrong.  There  was  nevertheless  a  fraud 
Jn  law  which  tended  to,  and  probably  did, 
deceive  voters.  That  contestee  was  the 
candidate  of  certain  petitioners  whochose 
the  name  "People's  Party,"  and  a  device 
called  "Emblem  of  Justice,"  while  the  list 
in  which  his  name  was  illegally  printed 
was  headed  "People's  Party, "  under  the 
emblem  "Cottage  Home,"  coupled  with 
the  further  fact  that  the  petitioners,  styl- 
ing themselves  the  "People's  Party  of 
Colorado, "  who  adopted  the  emblem  "Cot- 
tage Home,"  and  in  whose  list  his  name 
was  printed,  made  nu  nomination  for  the 
oilice  of  district  judge  of  thethirteenth  dis- 
trict, are  matters  of  no  significance  what- 
ever, so  far  as  this  discussion  isconcerned. 
Two  different  sets  of  petitioners,  meeting 
at  different  times  and  places,  selected  dilTer- 
ent  party  names  and  emblems,  and  named 
different  candidates  for  different  offices. 
Political  associations  casting  10  per  cent, 
of  the  votes  at  the  last  preceding  election 
are  treated  by  the  statute  as  organised 
parties;  butthestatute  recognizes  no  polit- 
ical or  party  afflliation  whatever  between 
the  signers  of  different  petitions.  The  case 
should  be  considered  precisely  as  if  the 
illegality  had  resulted  from  placing  the 
name  of  a  Republican  nominee  in  the  list 
of  Democratic  candidates,  and  under  the 
Democratic  emblem ;  or  by  inserting  the 
name  of  a  "Prohibition "nominee,  by  peti- 
tion, In  a  list  of  "People's  Party"  candi- 
dates, also  named  by  petition,  and  under 
the  "People's  Party"  emblem;  and  the 
principle  involved  would  be  in  no  wise  dif- 
ferent If  the  name  thus  illegally  placed  in 
the  wrong  list  were  substituted  for  that 
of  a  regular  nominee,  instead  of  filling  a 
space  which  the  statute  imperatively  com- 
mands to  be  left  vacant. 

Such  Illegal  acts,  whether  intentional  or 
nnlntentiunal,  as  are  here  detailed,  will,  if 


tolerated,  open  wide  the  very  door  t*» 
fraud  the  legislature  sought  to  close. 
Not  only  is  the  candidate  who  might  oth- 
erwise he  chosen  cheated  out  of  his  elec- 
tion, but  above  and  beyond  this  circum- 
stance, and  of  vastly  greater  public  Im- 
portance, is  tbeconsideration  that  by  this 
means  the  honest  voter  blmseil  is  also 
grossly  defrauded.  I  do  not  forget  that 
the  opinion  of  the  court  assumes  that  the 
conclusion  there  reached  tends  topromote 
the  interests  of  tlie  voter.  The  reason 
given  for  the  assumption  Is  that  under  a 
different  view,  "to  defeat  the  will  of  the 
people.  It  would  be  only  necesnary  to  have 
the  county  clerk  furnish  the  electors,  or 
some  of  them,  with  tickets  slightly  variant 
from  those  prescribed  by  law."  With  all 
due  respect  to  the  learning  of  my  worthy 
and  able  associates,  I  ask,  what  is  "the 
will  of  the  people,"  and  howls  chat  will 
disclosed?  I  contend  that  when  the  voter, 
either  by  fraud  or  negligence.  Is  led  to  vote 
for  a  candidate  he  does  not  intend  to  favor, 
his  will  is  not  declared ;  on  the  contrary, 
that  his  vote  is  made  to  express  a  choice 
directly  in  conflict  with  his  will.  Neither 
does  it  follow  that.  If  my  position  in  this 
regard  be  maintained,  all  tickets  "slightly 
variant  from  those  prescribed  by  law" 
would  be  thrown  out.  There  are  doubt- 
less minor  directions  in  the  statute  which 
are  not  so  mandatory  as  that  a  non-com- 
pliance therewith  will,  in  contests  after 
the  vote  has,  without  objection,  been  cast 
and  counted,  require  that  such  vote  be 
disregarded.  Bat  it  is  clear  that  the  sub- 
ject with  which  we  are  uow  dealing  does 
not  constitute  one  of  tbesemlnor  features. 
I  consider  it  entirely  superfluous  to  argue 
or  to  cite  authority  upon  the  proposition 
that  the  statutory  provisions  under  con- 
sideration are  mandatory.  If  these  pro- 
visions be  not  vital  as  well  as  mandatory, 
ft  would  be  difficult  to  name  any  portion 
of  the  act  that  is.  Tlie  voters  of  Yuma 
county,  who  were,  according  to  the  alle- 
gation, deceived  and  defrauded,  might  just- 
ly, if  the  remedy  were  appropriate,  now 
appear  with  con testor  before  this  court, 
demanding  a  vindication  of  their  rights 
also  under  the  law.  In  this  connection  I 
desire  to  emphasise  the  fact  that  the  en- 
tire ballot  would  not  be  rejected.  When 
the  voter  hasdeclaredhlsiutent  by  placing 
a  mark  near  the  emblem,  his  vote  counts 
for  all  the  names  properly  on  the  list 
beneath  that  emblem.  Each  and  every 
candidate  for  whom  be  intended  to  vote 
receives  the  full  benefit  of  his  ballot.  His 
action  is  only  disregarded  as  to  the  name 
illegally  printed  in  the  list;  the  name  of  a 
candidate  for  whom  the  legal  presumption 
obtains,  in  view  of  the  statute,  that  he 
did  not  intend  to  vote.  No  vote  inten- 
tionally given  is  thrown  out.  The  court 
simply  refuses  to  count  a  vote  the  elector 
jld  not  intend  to  cast. 

The  argument  that  a  legal  fraud  was 
perpetrated  upon  the  150  voters  who 
placed  crosses  opposite  the  "Cottage 
Houie"  emblem  does  not  assume,  as  the 
opinion  suggests  it  does,  that  these  voters 
did  not  intend  to  vote  tor  a  candidate  for 
district  judge.  This  argument,  as  I  under- 
stand  and  have  endeavored  to  state  it, 
simply  assumes,  in  accordance  with  the 
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intent  of  the  law,  that  the  voter  placing  n 
croBB  opposite  the  emblem  wishes  to  cajst 
a  straight  ballot  for  all  the  regular  party 
or  petition  nominees,  and  that  hedoes  not 
wish  to  support  a  candidate  whose  name 
is  sarreptitloualjr  and  illegally  placed  in  the 
wrong  list.  Besides,  it  is  certainly  less 
unreatinnable  to  suppose,  if  soppositiona 
of  (act  are  to  be  indulged,  that  some  of 
these  1.50  voters  were  actually  deceived  by 
the  placing  of  contestee's  name  in  the 
wrong  list,  than  to  suppose  that  all  of 
them  fully  understood  the  actual  facts, 
and  intended  to  favor  him.  But  if  3 
of  the  total  150  were  thus  deceived,  and  if 
legal  notice  be  now  taken  of  the  fraud, 
contestee's  election  Is  defeated.  Some- 
what corroborating  the  lattersuppositlon 
of  fact  is  the  averment  of  the  petition  that 
each  and  every  of  the  remaining  660  votes 
counted  for  contestee  in  the  four  counties 
where  the  ofBcial  ballots  were  Illegally 
printed  were  given  by  placing  a  mark  or 
cross  opposite  his  name.  While  there  is 
nothing  conclusive  in  these  figures,  they 
tend  to  show  that  the  voters  who  thought 
of  him,  and  intended  to  vote  for  him,  did 
not  risk  a  cross  opposite  th<4  emblem. 
There  Is  no  necessity  for  commenting  at 
the  present  time  upon  the  resuU,  where  the 
name  of  a  candidate  is  printed  in  the 
wrong  list,  but  where  the  voter  neverthe- 
less iudlcat»«  his  purpose  to  favor  such 
candidate  by  placing  a  check  beside  hia 
name. 

The  opinion  filed  does  not  deny  the  fact 
that  contestee's  name  was  Illegally 
printed  In  a  list  of  names  and  under  an 
emblem  where  It  did  not  belong.  But  it 
Is  claimed  that,  because  contestordid  not 
have  the  official  ballot  in  the  four  coun- 
ties where  the  illegality  existed  corrected 
before  the  election,  he  should  not  now  be 
heard  to  complain;  that  Is  to  say,  the 
opinion,  in  effect,  holds  that  the  duty  Is 
imposed  upon  each  and  every  candidate 
for  office  not  only  to  see  that  his  own 
name  is  correctly  printed  in  the  proper 
list,  but  also  to  see  that  his  opponent's 
name  is  not  fraudulently,  ignorantly,  or 
negligently  placed  in  the  wrong  column. 
A  candidate  for  office  on  the  state  ticket 
roust,  at  his  peril,  see  that,  in  every  one 
of  the  65  counties  of  the  state  no  Illegality 
of  this  kind  In  favor  of  his  opponent  ex- 
ists. 

Waiving  for  a  moment  the  important 
consideration  of  fraud  upon  voters,  I  ob- 
serve that  Bucb  a  burden  should  not  be 
imposed  upon  the  candidate  unless  it  be 
sanctioned  by  plain  statutory  authority. 
For  this  authority  reference  is  made  to 
sections  17  and  20  of  the  election  statute. 
Section  17,  among  other  things,  provides 
fur  the  preparation  of  sample  official 
ballots  by  the  county  clerk  in  each  coun- 
ty, which  are  kept  subject  to  Inspection 
during  seven  days  preceding  the  election. 
By  section  20  provision  is  made  that  a 
candidate,  or  bis  agent,  may  have  any 
"error  or  omission  "  In  the  official  ballot 
corrected.  It  Is  also  made  the  duty  of  the 
county  clerk,  on  his  own  motion,  to 
rectify  any  imperfections  he  may  himself 
discover,  or  that  may  otherwise  be 
brought  to  his  attention.  Upon  these 
provisions  alone  la  reliance  placed  for  the 


declaration.  In  effect,  that,  because  eoo- 
testor  did  not  discover  and  complain  of 
the  Illegality  before  the  election,  he  has 
waived  the  right  to  be  now  heard. 

Undoubtedly,  a  candidate  who  dis- 
covers, by  means  of  the  sample  ballot  thus 
exhibited,  that  his  opponent's  name  is, 
through  mistake  or  fraud,  printed  In  a 
list  where  It  should  not  be,  may  object 
and  have  the  proper  correction  made. 
But  I  find  no  intimation  that,  if  he  falls 
to  discover  the  "error  or  omission" 
whereby  such  a  wrong  upon  himself  and 
the  voter  is  perpetrated,  he  shall  be  held 
to  have  waived  the  objection.  If  the 
legislature  had  intended  the  latter  refinit 
to  follow,  such  Intent  would  have  been 
plainly  expressed.  This  observation  la 
founded  upon  a  well-known  rule  of  con- 
struction, and  its  present  applicability  Is 
vindicated  by  the  language  employed  in  a 
preceding  provision  of  tbe  same  act.  Sec- 
tion 13  declares  that  "all  certificates  of 
nomination  which  are  in  apparent  con- 
formity with  the  provisions  of  this  act 
shall  be  deemed  to  be  valid,  unless  objec- 
tion thereto  shall  be  duly  made  In  writing 
within  three  days  after  tbe  filing  of  the 
same."  It  then  provides  the  procedure 
tor  investigating  such  objections,  and 
also  for  curing  defects.  It  thus  appears 
that  the  precaution  was  taken  by  tbe 
framers  of  the  law  to  state  that  a  waiver 
should  follow  the  omission  to  Interpose 
timely  written  objection  to  certificates  of 
nomination;  and  this  precaution  relates 
to  a  matter  obviously  of  far  less  Impor- 
tance than  the  careful,  accurate,  and  hon- 
est preparation  of  official  ballots. 

The  opinion  filed  strongly  relies  upon 
the  case  of  Bowers  v.  Smith,  (Mo.  Kup.) 
17  S.  W.  Rep.  761.  That  case  is  radically 
different  from  tlie  case  at  bar.  Three 
lists  of  candidates,  named,  respectively. 
Democratic,  Kepubllcan,  and  Uaioo 
Labor,  were  printed  upon  tbe  official  bal- 
lot in  the  city  of  Sedalla,  Mo.  Nu  ques- 
tion relating  to  emblems  arose.  There 
was  no  pretense  that  tbe  name  of  con- 
testee was  illegally  printed  In  a  list  where 
It  did  not  belong.  There  was  no  conten- 
tion that  voters  were  Induced  to  support 
men  not  their  choice.  The  position  taken 
by  contestor  was  that,  since  the  Union 
Labor  party  did  not  cast  the  requisite 
43  per  cent,  of  the  votes  polled  at  the 
preceding  election,  it  was  not  authorized, 
as  a  party,  to  name  any  list  of  candidates 
whatever:  and  that  because  it  did  name 
a  list  of  candidates,  and  that  list  was 
printed  upon  the  official  ballot,  the  entire 
vote  was  rendered  void.  The  effort  was 
not  to  have  the  votes  for  a  Union  Labor 
candidate  rejected.  The  contention  was 
that  all  the  votes  polled  In  the  city.  Demo- 
cratic and  Republican  as  well  as  Union 
Labor,  should  be  thrown  out.  Unless 
this  were  done,  contestor  gained  nothing, 
because  contestee  was  his  Republican,  not 
bis  Union  Labor,  opponent.  The  facts 
and  circumstanses  thus  presented,  and 
the  contention  thus  made,  are  so  radically 
different  from  tbe  facts  and  contention 
withwhich  we  have  to  deal  that  It  Isobvi- 
ous  the  reasoning  of  the  court  In  that 
case  should  not  be  here  applied.  More- 
over,  that   opinion    limits   tbe    rule    of 
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waiver  announced  to  objections  "totbe 
preaence  on  the  official  ballot  of  namea 
not  properly  entitled  to  be  there,"  dis- 
claiming any  Intimation  as  to  the  result 
had  the  name  ol  a  candidate  been  omitted 
from  that  ballot;  and  it  might,  in  my 
judgment,  with  equal  propriety,  have 
extended  the  disclalraer  to  cases  where 
names  that  belong  on  the  ofllsial  ballot 
are  Illegally  placed  In  a  list  ot  candidates 
nominated  hy  another  party.  I  believe 
that  the  supreme  court  of  Mlssunrl,  If  cod> 
fronted  with  the  Identical  question  now 
before  us,  would  not  employ  the  reason- 
ing or  reach  the  conclusion  stated  in  its 
opinion.  It  may  also  be  a  matter  of  some 
significance  that  the  constitution  of  Mis- 
souri does  not,  as  does  ours,  command 
the  legislature  to  "pass  laws  to  secure  the 
purity  of  elections,  and  guard  against 
abases  ot  the  elective  franchise. "  Section 
11,  art.  7.  Neither  has  the  case  of  Kellogg 
v.  Hicltman,  12  Colo  256,  21  Pac.  Rep.  3^5, 
which  is  also  mentioned  in  the  opinion 
filed,  any  resemblance,  In  principle,  to  tlie 
case  at  bar.  The  question  there  presented 
was  simply  whether,  under  the  former 
law,  certain  ballots  cast  and  counted  for 
respondent  should  be  disregarded  In  the 
election  contest  solely  because  they  were 
printed  on  "pale  yellow  paper,  three  and 
three-fourths  inches  wide,"  when  the  stat- 
ute prescribed  "plain  whlt3  paper,  not 
more  than  two  and  one-halt  inches  wide." 
It  appears  that  the  pale  yellow  paper 
happened  to  be  the  only  kind  conveniently 
obtainable.  No  Intentional  fraud  was 
charged  in  connection  with  the  prepara- 
tion of  the  ballots,  nor  was  it  claimed 
that  any  voter  could  have  thns  been  de- 
ceived and  led  to  cast  a  ballot  in  favor  ot 
a  candidate  for  whom  he  did  not  Intend 
to  vote.  A  majority  of  the  court  in  that 
case  held  that,  though  the  law  regarding 
ballots  was  not  strlctl.v  complied  with, 
yet  the  returns  in  question  should  not  be 
rejected  in  the  election  contest.  Per- 
suasive as  are  some  of  the  legal  objections 
to  a  recognition  of  ballots  not  prepared  In 
accordance  with  law,  it  cannot  be  denied 
that  the  ruling  of  the  court  in  that  in- 
stance tended  to  the  enforcement  of  the 
will  of  the  voters  casting  the  yellow  bal- 
lots; but  the  view  of  the  court  in  this  in- 
stance tends,  as  I  have  tried  to  show,  to 
defeat  the  will  of  the  voters  casting  the 
particular  ballots  challenged.  There,  a 
ballot  prepared,  not  in  accordance  with 
law,  but  which  could  not  In  any  way  have 
deceived  the  voter,  was  voted;  here,  the 
very  essence  of  the  contention,  as  I  under- 
stand it,  is  that  the  ballot  as  prepared 
was  calculated  to  and  did  deceive  the 
voter. 

The  preparation  of  official  ballots  by 
public  ofHcers  is  an  important  feature  of 
the  new  act.  It  Is  strictly  In  line  with  the 
leeislatlve  endeavor,  otherwise  shown  by 
the  act,  to  prevent  fraud  and  deception 
upon  the  voter.  The  trouble  and  expense 
thus  incurred  will  be  vastly  more  than 
compensated  by  the  result,  provided  the 
law  in  this  regard  be  intelligently  and 
honestly  executed.  But  when  the  statu- 
tory directions  are  disobeyed;  when  either 
dishonestly  or  negligently  illegal  ballots 
are  prepared ;  and  when  such  disobedience 


and  illegality  rosnlt  In  deceiving  the  voter, 
—the  beneflcent  legislative  design  Is  nulli- 
fied. I  cannot  believe  that  the  will  of  the 
legislature  can  be  thus  defied,  and  the  in- 
terest of  the  voter  be  thus  sacrificed,  with 
impunity.  To  say  that  because  the  gov- 
ernment has  undertaken  to  prepare  a  bal- 
lot for  the  voter's  use,  though  through 
disobedience  of  law  this  ballot  becomes  an 
instrument  of  fraud,  he  shall  have  no  re- 
dress, and  the  candidate  fraudulently  ben- 
efited shall  reap  the  fruits  of  tiie  fraud, 
would,  in  my  judgment,  be  a  most  Impo- 
tent and  Indufensibleconclnslon. 

The  opinion  of  the  court  mentionB  pro- 
visions relating  to  the  punishment  of  offi- 
cers charged  with  misconduct  in  the  prep- 
aration of  ballots  and  the  conducting  of 
elections.  Snch  provisions  there  are,  and 
the  statute  would,  indeed,  be  weak  with- 
out them.  But  they  are  not  sufficient. 
They  were  not  intended  or  expected  to  re- 
dress wrongs  like  thu  one  now  charged; 
their  office  is  to  prevent  a  perpetration  of 
the  wrong,  and  to  prevent  its  repetition, 
if  perpetrated.  The  punishment  of  an  offi- 
cer who  ignorantly  or  dishonestly  con- 
nives at  the  preparation  of  a  fraudulent 
ballot,  while  the  party  in  whose  interest 
the  frand  is  perpetrated  reaps  the  benellt 
thereot,  fails  short  of  satisfying  the  re- 
quirements either  of  Justice  or  law.  Such 
Iiunishment  is  Inadequate  satisfaction  to 
the  man  who  would  have  been  lawfully 
elected  but  for  the  fraud;  and  it  is  even 
poorer  satisfaction  to  the  voter  who  has 
been  fraudulently  induced  to  cast  a  ballot 
contrary  to  his  intention.  I  do  not  think 
these  provisions,  always  difficult,  as  they 
are,  to  enforce,  will  have  the  effect  of 
averting  the  injustice  and  wrong  above 
referred  to,  and  of  preventing  the  opinion 
filed  from  practically  destroying  the  use- 
fulness of  one  of  the  most  important  and 
beneflcent  features  of  the  statute. 

I  am  not  prepared  to  admit  the  asser- 
tion made  in  argument  that  there  is  no 
authority  In  the  statute  for  a  refusal  by 
the  judges  of  election  to  count  votes  ille- 
gally obtained  in  the  manner  here  alleged. 
But  if  it  were  true  that  the  judges  of  elec- 
tion are  powerless  in  this  respect,  and 
that  the  law  is  thus  defective,  all  the 
greater  reason  exists  for  taking  notice  of 
the  fraud,  and  neutralizing  its  result, 
through  quo  warranto  or  election  contest 
proceedings.  Firmly  believing  In  the  cor- 
rectness of  the  foregoing  views,  I  can  do 
no  less  than  dissent  from  the  conclusion 
announced  by  a  majority  of  the  court. 

OS  REHBARINO. 

Pkr  Curiam.  The  petition  for  a  rehear- 
ing in  this  case  is  supported  by  an  able 
and  exhaustive  argument,  which  we  have 
carefully  considered.  As  a  result  of  our 
examination,  we  are  convinced  of  the  cor- 
rectness of  the  views  announced  in  the 
original  opinion,  and  of  the  result  then 
reached.  Counsel  Insist  that  "150  ballots" 
should  not  be  counted  for  ()lynn  because 
of  the  errors  of  the  public  officers  charged 
with  the  duty  of  providing  the  ballots. 
These  errors,  withont  doubt,  arose  from 
the  fact  that  the  People's  party  in  the 
thirteenth  judicial  district  selected  a  differ- 
ent emblem  from  the  one  chosen  by  the 
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state  conventlun  of  the  People's  party  for 
Colorado,  and  the  county  clerks,  throuRh 
Inadvertence,  caused  the  official  tickets  to 
be  printed  without  reference  to  such  differ- 
ent emblems.  Is  it  possible  that,  by  any 
refinement  of  reasoning,  this  position  of 
counsel  can  be  shown  to  be  right?  that 
the  ballots  of  150  legal  voters  can  be  re- 
jected, for  what,  at  most,  are  but  irregu- 
larities on  the  part  of  public  officials,  and 
the  expressed  will  of  the  voters  of  the 
district  be  thereby  thwarted?  In  speak- 
ing of  this  action  of  the  clerks  as  an  irregu- 
larity merely,  we  do  so  advisedly;  for, 
aside  from  the  distinction  attempted  to  be 
drawn  between  the  names  the  "People's 
Party"  and  the  "People's  Party  for  Col- 
orado," the  only  reason  assigned  for  the 
rejection  of  these  ballots  is  tliat  the  name  of 
Ulyun  was  pi-iuted  and  voted  under  a  de- 
vice to  the  use  of  which  he  was  not  enti- 
tled. As  to  the  first  objection, It  is  appar- 
ent that  both  conventions  were  conven- 
tions of  the  "People's  Party."  and  the 
addition  of  the  words  "for  Colorado"  in 
the  one  instance  is  quite  Immaterial.  And, 
as  to  tlie  difference  in  the  emblems  or  de- 
vices chosen,  it  is  not  clear  that  Glynn 
was  not  as  much  entitled  to  have  his 
name  printed  under  the  one  chosen  by  the 
state  convention,  and  adopted  by  the  ma- 
jority of  the  county  clerks,  as  under  the 
one  selected  by  the  convention  held  in  the 
thirteenth  judicial  district.  Counsel  say 
that,  since  the  year  1H83,  ballots  with  a 
designated  beading, containing  names  not 
belonging  thereon,  have  been  denounced 
as  fraudulent,  and  the  counting  of  such 
names  prohibited  by  statute;  and  our  at- 
tention is  called  to  the  following  provis- 
ion: "When  a  ballot,  with  a  certain  des- 
ignated heading,  contains  printed  thereon, 
in  place  ol  another  name  not  found  on  the 
regular  ballot  having  such  heading,  such 
name  shall  be  regarded  by  the  judges  as 
having  been  placed  thereon  for  the  pur- 
pose of  fraud,  and  such  ballot  shall  not 
be  counted  for  the  name  so  found."  Sess. 
Laws  1883,  p.  187.  It  is  conceded  that 
this  statute  was  repealed  at  the  last  ses- 
sion of  the  legislature,  and  prior  to  the 
time  of  holding  the  election  under  consid- 
eration. The  repeal  furnishes  a  stronK  ar- 
gument against  the  deduction  of  counsel, 
unless  it  can  be  shown  that  some  provis- 
ion similar  In  effect  has  been  enacted  In  lieu 
thereof.  The  provision  of  the  new  statute 
relied  upon  as  accomplishing  the  same  re- 
sult as  the  former  statute  is  found  in  sec- 
tion 18,  and  reads  as  follows:  "When 
there  is  no  nominee  in  any  particular  set 
of  nominations,  a  blank  shall  be  left  un- 
der said  office."  This,  in  our  judgment, 
falls  far  short  of  the  declaration  contained 
in  the  repealed  statute.  It  would  have 
been  a  very  simple  matter  for  the  legisla- 
ture to  have  provided  that  ballots,  like 
those  used  in  tills  instance,  should  not  be 
counted,  or  that  names  found  in  lists 
where  they  do  not  belong  should  be  reject- 
ed. This  has  not  been  done.  Moreover, 
it  has  been  held  that,  when  the  wording  of 
a  statute  has  been  radically  changed,  the 
change  of  language  indicates  a  change  of 
intent  on  the  part  of  the  legislature. 
Heinssen  v.  State,  14  Colo.  228,  23  Pac. 
Rep.  995. 


Again,  the  reason  for  the  repeal  of  the 
provision  of  theformer  statute  Is  obvious. 
At  the  time  of  its  enactment  the  prlntiup 
of  tickets  was  not  under  the  direction  of 
the  public  officers.  Any  person  might 
procure  tickets  to  be  printed  contaiuint; 
such  names,  and  such  names  only,  as  be 
chose  to  have  placed  thereou.  Fre- 
quently "mixed  tickets"  were  procured, 
and  secretly  kept  until  the  day  of  the  elec- 
tion, and  then  substituted  for  the  regular 
tickets,  and  the  voters,  no  doubt,  often 
dek:eived  thereby.  Under  the  new  law,  ax 
we  have  seen,  the  printing  of  all  tickets 
is  under  the  direction  of  public  officers. 
Moreover,  by  section  17  of  the  present  act, 
sample  ballots  are  required  to  be  printed, 
and  in  the  possession  of  the  officers 
charged  with  the  duty  of  pi-eparlng  xucb 
ballots,  seven  days  before  the  election, 
subject  to  public  inspection.  Ample  pro- 
vision is  also  made  tor  the  posting  of  such 
ballots  in  each  precinct.  (Jnder  these  cir- 
cumstances, the  chances  for  deceiving  the 
voter  are  reduced  to  the  minimum. 

In  order  to  show  that,  in  our  former 
opinion,  we  made  no  unwarrantabl«  de- 
duction from  the  opinion  of  the  supreme 
court  of  Missouri  in  the  case  of  Bowers  v. 
Smith,  It  is  only  necessary  for  us  to  quote 
the  following  passage  from  the  Missouri 
court:  "It  must  have  been  already  noted 
that  the  questioned  act  of  the  county 
clerk  consisted  of  admitting  names  to  the 
official  ballot,  not  of  excluding  any. 
There  is  a  substantial  difference  in  prin- 
ciple between  admitting  and  excludloK 
such  names.  Under  the  latest  English  act 
before  us,  the  rulings  of  such  officers,  ad- 
mitting nominees  to  the  official  ballot, are 
declared  to  be  final;  but  rulings  deuyiiig 
such  right,  when  claimed,  are  subject  to 
review  by  competent  outside  authority. 
The  error  of  the  officer,  if  any  there  be,  ta 
vastly  different.  In  Its  practical  couse- 
quences,  when  he  thereby  admits  another 
name  on  the  ticket,  from  bis  error  in  re- 
jecting a  nominee.  In  our  statute  it  Ir 
provided  that'  wheneveritshall  appear  by 
affidavit  that  an  error  or  omission  has 
occurred  in  the  publication  of  the  names 
or  description  of  candidates  nominated 
for  office,  or  in  the  printing  of  the  ballots, 
the  circuit  court  of  any  county,  or  the 
Judge  thereof  in  vacation,  or,  if  the  cir- 
cuit judge  is  then  absent  from  the  rounty, 
a  judge  of  the  county  court,  may,  upon 
application  by  any  elector,  by  order,  re- 
quire the  clerk  of  the  county  court  to  cor- 
rect such  error,  or  to  show  cause  wh; 
such  error  should  not  be  corrected.'  Kev. 
St.  1889,  §  4778.  In  accordance  with  tbe 
spirit  of  the  law  prevailing  In  this  couDtr.T 
respecting  popular  elections,  we  think  it 
should  be  held  that  where  a  candidate  for 
public  office  causes  no  timely  objection  to 
be  made,  as  required  by  the  section 
quoted,  he  must  be  regarded  as  having 
waived  any  objection  that  may  exist  to 
the  presence  on  the  official  ballots  of 
names  not  properly  entitled  to  be  there." 
As  to  the  argument  that  these  views 
would  entail  upon  each  candidate  tlic 
necessity  of  visiting  each  precinut  in  his 
territory  for  the  purpose  of  making  an 
examination  of  the  official  ballots,  we  an- 
swer that,  until  there  is  &  decided  change. 
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tbe  seal  of  those  holdlns  autagoniBtIc 
optnioDS  may  be  aafely  relied  upon  to  ex- 
•ise  any  error  In  the  priDtinR  of  tickets 
/hereby  voters  would  be  liable  to  be  mis- 
led. It  must  be  prpsnmed  that  public  ofH- 
cerB  charged  with  tlie  conduct  of  elections 
will  act  honestly,  and,  while  it  may  not  be 
poBHible  to  provide  absolutely  against 
fraud,  we  believe  that  experience  will 
show  that  the  views  heretofore  announced 
will  advance  the  cause  of  ballot  reform  in 
this  state. 

The    petition  for   a   rehearing  will    be 
denied. 


City  of  McPhbrbon  ▼.  Nichoijs. 

{Supreme  Court  of  Kansas.    April  9, 1898.) 

Judicial  Notice — Citt  Ordinances  —  Contracts 
bt  cltt— buildino  used  as  hospital. 

1.  In  an  action  by  an  Individual  against  a 
city  of  tiie  second  class,  certain  city  ordinances 
were  Introduced  in  evidence  on  the  trial,  but 
the  record  does  not  contain  them  nor  show  the 
contents  thereof.  Held,  that  they  cannot  be  con- 
sidered by  the  supreme  court;  and  held,  gener- 
allj-,  that  in  no  case  brought  originally  in  any 
court,  except  a  city  court,  can  ths  court  talie  ]u- 
diciai  notice  of  city  ordinances,  but  they  must 
be  proved  a.<!  facts  by  competent  evidence. 

8.  A  city  of  tbe  second  class  has  power,  un- 
der section  31  of  the  act  relating  to  cities  of  the 
second  class,  through  and  under  proper  ordinances 
and  by  its  proi>er  igents,  to  contract  with  per- 
sons to  perform  services  at  a  place  used  sub- 
stantially as  a  pest-house  during  a  smallpox  ep- 
idemic, in  taking  care  of  persons  afflicted  with 
the  small-pox,  and  also  to  pay  for  infected  bed- 
clothing  and  other  articles  taken  by  the  city. 

3.  As  the  record  in  the  present  case  shows 
that  city  ordinances  were  introduced  in  evidence, 
and  as  such  ordinances  have  not  been  brought  to 
tbe  supreme  court,  it  must  be  presumed,  in  order 
to  sustain  the  Judgment  of  the  court  below,  that 
they  gave  to  the  mayor  and  other  officers  of  the 
city,  and  to  others  acting  under  them,  all  the 
power  that  such  persons  attempted  to  exercise ; 
and  therefore  heUi,  under  the  facts  of  this  case, 
that  the  plaintiff  may  recover  for  her  services 
rendered  during  the  small-irax  epidemic,  and 
for  the  infected  bedclothing,  etc. ,  taken  liy  the 
city. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  MePherson 
county ;  Frank  Doster,  Judge. 

Action  by  Josie  Nichols  against  the  city 
of  MePherson  to  recover  for  the  use  of 
her  house,  for  services  rendered,  and  for 
bedclothing  and  furniture  used  and  ap- 
propriated. Judgment  lor  plaintiff.  De- 
fendant brings  error.     Affirmed. 

\Y.  J.  Travis  and  D.  C.  Welch,  for  plain- 
tiff In  error.  Atilliken  &  Gallee,  for  defend- 
ant In  error. 

Vai.enti.se,  J.  This  was  an  action 
brought  In  the  district  court  of  MePher- 
son county  by  Josie  Nichols  against  the 
city  of  MePherson,  to  recover  for  the  use 
of  her  liousefor  2B  days  during  the  months 
of  February  and  March,  1888,  and  for  her 
services  during  that  period  of  time,  and 
also  fur  bedclothing  and  furniture  used 
during'  that  period,  and  afterwards  taken 
and  appropriated  by  the  city.  The  case 
was  tried  before  the  court  and  a  Jury,  and 
the  plaintiff  recovered  for  her  services,  ^78 ; 
aod  for  the  articles  taken,  $103.75;  total, 
$241.75;  and  nothing  for  the  use  of  her 
house,  as,  for  some  reason,  the  court  took 


that  Item  away  from  the  Jury;  and  the 
defendant,  as  plaintiff  In  error,  brings  the 
case  to  this  court  for  review. 

It  appears  that  In  the  month  of  Februa- 
ry, 1888,  a  sraall-pox  epidemic  occurred  In 
the  citv  of  MePherson.  At  the  same  time 
the  plaintiff,  Josie  Nichols,  owned  and  kept 
an  hotel  known  as  tbe''Tremont  House." 
')n  February  19th,thecltyauthoritiestook 
the  possession  and  charge  of  this  hotel, 
and  converted  it  substantially  Into  a  pest- 
house;  and  it  remained  in  the  charge  of 
the  city  authorities  for  about  26  days, 
during  which  time  the  plaintiff,  at  the  re- 
quest, as  she  claims,  of  tbe  city's  author- 
ized agents,  devoted  her  services  largely 
to  taking  care  of  persons  afflicted  with 
the  small-pox;  and  at  the  expiration  of 
such  period  the  city  authorities  took  the 
possession  of  much  of  the  infected  bed- 
clothing and  other  articles,  and  took 
them  to  the  county  poor-house,  agreeing, 
as  the  plaintiff  claims,  that  the  city  would 
pay  her  for  the  same.  The  city  claims, 
however,  that  whatever  it  or  its  officers 
or  agents  did  they  did  merely  as  overseers 
of  the  poor,  and  as  agents  of  the  county. 
Man.v  of  the  questions  discussed  by  coun- 
sel for  the  plaintiff  in  error  in  their  brief, 
and  also  In  their  oral  argument,  cannot 
be  considered  by  this  court,  as  it  clearly 
appears  from  the  record  that  we  do  not 
have  all  the  evidence  before  us  which 
was  Introduced  on  the  trial  of  tbe  rase. 
It  Is  true  that  the  record  states,  at  the 
close  of  the  evidence  brought  to  this  court, 
as  follows:  "This  was  all  the  evidence 
given  In  the 'case;"  but  we  know  from 
other  portions  of  the  record  that  this  Is 
not  true.  It  Is  claimed  by  the  defendant 
in  error,  plaintiff  below,  that  certain  city 
ordinances  were  Introduced  in  evidence, 
and  the  record  shows  this  to  be  the  case. 
and  the  court  belowcharged  the  jury  upon 
the  theory  that  such  was  true,  and  coun- 
sel for  the  plaintiff  in  error,  defendant  be- 
below,  admit  in  their  brief  that  such  ordi- 
nances were  Introduced  in  evidence;  and 
yet  no  such  ordinances,  nor  any  ordi- 
nances, are  found  in  the  record.  This  dis- 
credits the  statement  above  quoted,  that 
"this  was  all  tbe  evidence  given  In  the 
case."  How  much  more  of  the  evidence 
baa  been  omitted  from  the  record  we  can- 
not tell.  Probably,  however,  we  have  all 
the  oral  testimony  taken  by  the  stenog- 
rapher, and  probably  the  foregoing  state- 
ment that  "this  was  all  the  evidence  given 
in  the  case"  was  Intended  to  mean  that  It 
was  simply  all  the  oral  testimony  given 
In  tbe  case.  Now,  as  these  ordinances  are 
not  In  the  record.  It  Is  impossible  for  us  to 
know  just  what  they  contained.  We  can- 
not take  Judicial  notice  of  them.  12  Amer. 
&  Eng.  Enc.  Law,  168;  City  of  Austin  v. 
Walton,  (Tex.  Sup.  June  17. 1887.)  5  S.  W. 
Rep.  70;  Garland  v.  City  of  Denver,  (Colo. 
Sup.  Oct.  16, 18S8,)  19  Pac.  Rep.  46(1;  Rail- 
road Co.  v.  Young,  (Ga.  Nov.  9, 1888,)  7  S. 
E.  Kep.  912;  Central  Savings  Bank  of  Bal- 
timore v.  Mayor,  etc..  (Md.,  June  19,1890,) 
20  Ati.  Rep.  283.  In  no  case  brought  orig- 
inally in  any  court,  except  a  city  court, 
can  the  court  take  Judicial  notice  of  city 
ordinances,  but  the.v  must  be  proved  as 
facts  by  competent  evidence. 

Tbe  first  ground  upon  wbicb  error  is 
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predicated  Is  the  ruling  of  tlie  court  below 
holding  tliat  the  defenrlant.  the  city  of  Mc- 
Pherson,  might  be  liable,  mider  the  facts 
of  this  case,  for  the  plaintiff's  services,  and 
for  tbe  aforesaid  articles  of  bedclotblnii;, 
etc.  The  city  of  McPherson  is  a  city  of 
tbe  second  class,  and  It  is  claimed  that, 
under  tbe  statutes  of  Kansas,  no  such  city 
can  be  made  liable  in  any  case  lilce  the 
present;  and  it  is  also  claimed  that,  if  a 
city  can  be  made  liable  in  any  case,  no 
city  could  be  made  liable  under  the  facts 
of  this  ca^e.  The  statutes  referred  to  are 
sections  21  and  31  of  the  second-class  city 
act,  (Uen.  St.  1889,  pars.  777,  7.S7,)  and  sec- 
tions 1  and  2  of  tbe  act  tor  the  relief  of  the 
poor,  (Gen.  St.  1«89.  pars.  4027,  4028.)  We 
think  that  section  31,  above  referred  to, 
gives  ample  power  in  such  cases.  It  reads 
asfoilows:  "Sec. 31.  The  mayor  and  coun- 
cil of  each  city  governed  by  tills  act  shall 
have  the  care,  management,  and  control 
of  the  city  and  Its  finances,  and  shall  have 
power  to  enact,  ordain,  alter,  modify,  or 
repeal  any  and  all  ordinances  not  repug- 
nant to  the  constitution  and  laws  of  I'bis 
state,  and  such  as  it  shall  deem  expedient 
for  the  good  government  of  the  city,  the 
preservation  of  tbe  peace  and  good  order, 
the  suppression  of  vice  and  immorality, 
the  benefit  of  trade  and  commerce,  and 
tbe  health  of  the  inhabitants  thereof,  and 
such  other  ordinances,  rules,  and  regtila- 
tions  as  may  be  necessary  to  carry  such 
power  into  effect. "  See,  also,  paragraphs 
817  and  818  of  the  General  Statutes  of  1889, 
as  giving  further  authority  to  cities  uf  the 
second  class  with  respect  to  health,  dis- 
ease, hospitals,  contagions,  quarantine 
regulations,  etc.  Now,  as  the  record 
shows  that  ordinances  were  introduced  In 
evidence,  and  as  such  ordinances  have  not 
been  brought  to  this  court,  we  must  as- 
sume, in  order  to  sustain  the  judgment  ot 
the  court  below,  that  they  gave  to  the 
mayor  and  tbe  other  officers  of  the  city, 
and  to  others  acting  under  them,  ail  the 
power  that  such  persons  attempted  to  ex- 
ercise, and  that  as  the  city  authorities 
really  had  charge  of  the  plaintiff's  house 
for  tbe  aforesaid  26  days,  and  through 
their  agents  employed  her  to  perform 
all  the  services  which  she  did  in  fact 
perform,  and  afterwards  took  the  bed- 
clothing,  etc.,  and,  according  to  her  ev  - 
dence,  agreed  that  the  dt.r  should  pay  her 
for  the  same,  we  must  hold  that  the  city 
Is  liable  therefor.  No  material  error  hav- 
ing been  shown,  tbe  Judgment  of  the  court 
below  will  be  afiirmed. 
All  tbe  Justices  concurring. 


Jones  et  al.  v.  Ross  et  at. 

(Supreme  Court  of  Kaiisas.    April  9, 1893.) 

IifjcNCTioK  —  Action  fob  Damages  —  Deniai,  of 
Corporate  Existesck— Necessity  of  Pkoop. 

1.  An  actiou  for  damages  growing  out  of  a 
suit  Itor  a  perpetual  injunction,  commenced  be- 
fore final  Judgment  in  the  injunction  proceeding, 
is  prematurely  brought,  and  cannot  be  main- 
tained. 

2.  When  the  answer  denying  the  allegations 
of  corporate  existence  and  the  execution  of  writ- 
ton  instruments  contained  in  tiie  petition  is  veri- 
fied, they  must  be  proved  upon  the  trial;  and  it 
is  error,  with  such  an  answer  in  tbe  case,  to  ren- 
der Judgment  against  a  corporation  without  any 


proof  of  Its  corporate  existence;  and  it  Is  also 
error,  with  a  verified  answer  on  file,  to  receive 
in  evidence   written     instruments  without  any 
proof  of  their  execution. 
(SylJobug  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Hamilton  county;  A.  J. 
Abbott,  Judge. 

Action  by  T.  D.  Ross  and  J.  W.  Phillips 
against  Dan  Jones,  Coolldge  State  Bank, 
J.  H.  Borders,  and  T.  H.  Curren  for  dam- 
ages arlKing  out  of  a  suit  for  a  perpetual 
Injunction.  Judgment  for  plaintiffs.  De- 
fendants bring  error.    Reversed. 

Smith  &  Solomon,  tor  plaintiffs  in  error. 
T.  D.  Ross,  for  defendants  in  error. 

Stranq,  C.  August  28, 1S88,  Dan  Jones 
obtained  from  the  probate  judge  of  Ham- 
ilton county  an  order  of  injunction  re- 
straining  the  defendants,  T.  D.  Ross  and 
J.  W.  Phillips,  and  one  David  Kraemer, 
from  enforcing  a  judgment  rendered  be- 
fore a  Justice  of  the  peace  in  said  county 
in  favor  of  Ross  and  Allen  and  against 
said  Dan  Jones.  To  obtain  tbe  order  of 
Injunction,  .Tones,  as  principal,  and  the 
Coolldge  State  Bank  and  T.  H.  Curren,  ait 
sureties,  exe(!uted  aud  filed  with  the  dis- 
trict court  a  bond  to  tbe  defendants  In  the 
injunction  proceeding,  in  tbe  sum  of  $500, 
to  pay  all  damages  tbe  defendants  should 
sustain  by  reason  of  said  Injunction  pro- 
ceeding. While  the  order  of  Injunction 
was  in  force,  Ross  and  Phillips  violated 
its  provisions,  on  account  of  which  a  war- 
rant was  issued,  upon  which  tliey  were 
arrested  and  placed  in  custody  of  an  oBl- 
cer,  who  for  16  days  nominally  held  them 
In  charge.  On  the  34th  of  November,  1888, 
a  motion  to  vacate  tbe  Injunction  order 
was  heard  by  Hon.  A.  J.  Abbott,  judge 
of  tlie  district  court  of  said  county,  at  his 
chambers  at  Garden  City,  in  Finney  coun- 
ty, and  said  motion  was  sustained  and 
said  order  of  Injunction  vacated.  After- 
wards, December  6, 1888,  this  suit  was  in- 
stituted to  recover  damages  alleged  to 
have  been  sustained  by  the  plaintiffs  he- 
low  on  account  of  haid  injunction  pro- 
ceedings. A  petition  was  filed,  alleging 
the  injunction  proceedings,  that  the  Cool- 
ldge State  Bank  was  a  corporation,  and 
the  damages  sustained,  and  setting  up 
the  bond  In  the  Injunction  proceeding. 
A  general  denial  was  filed  and  verified. 
On  the  trial,  which  was  had  by  the  court 
without  a  jury,  tbe  defendants  not  being 
represented,  the  petition,  bond,  and  jour- 
nal entry  in  the  injunction  proceedings 
were  introduced  to  support  theallegations 
of  the  plaintiffs'  petition.  The  plaintiffs 
then  teHtlfied  in  relation  to  their  damages. 
They  claimed  as  damages  S5  each  per  day 
for  the  time  they  were  under  arrest  for 
violating  the  order  of  injunction  issued  by 
Huld  probate  judge,  amounting  to  $>160: 
(50,  attorney's  fee  for  vacating  the  injunc- 
tion; $15,  traveling  expenses  iuconnectloa 
with  the  vacating  of  said  order;  and  $275, 
tor  loss  of  business  during  tbe  period  they 
were  in  cuHtody  under  arrest, — amounting 
In  all  to  $.iOO.  They  alleged  that  the  Cool- 
ldge State  Bank  was  a  corporation;  but 
they  offered  no  proof  on  the  subject,  nor 
did  they  prove  the  execution  of  the  injunc- 
tion bond  ottered  in  evidence.    There  Is 
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nothing  In  the  record  to  connect  the  de- 
fendant BorderB  with  the  caHe,  either  in 
the  pleadings  or  Id  the  evidence,  except 
that  he  la  named  as  a  defendant  in  tlic 
title  of  the  case.  Judgment  was  rendered 
for  theplalntiffa  for  f240  on  a  general  find- 
ing of  the  court  in  favor  of  the  pialutiffs. 
A  motion  for  a  new  trial  was  filed,  wblcti 
was  argued  and  overruled,  and  the  case 
comes  here  for  review. 

Tlie  injunction  complained  of  in  this  case 
-was  allowed  as  a  provisional  remedy.  It 
wao  a  suit  to  perpetually  enjoin  the  collec- 
tion of  a  Judgment,  and  there  is  nothing  in 
the  record  to  show  that  it  has  ever  been 
brought  to  a  final  trial.  The  temporary 
injunction  was  vacated,  on  motion,  at 
chambers.  This  court  in  Brown  v.  Smelt- 
ing Co.,  32  Kan.  628,  4  Pac.  Bep.1013,  says: 
"In  a  suit  tor  a  perpetual  injunction,  a 
right  of  action  doe»  not  accrue  on  an 
undertaking  given  on  the  issue  of  a  tem- 
porary injunction  or  reHtrainlng  order 
tintil  a  final  Judgment  in  the  suit  in  which 
It  was  Issued  was  rendered  ;  and  suit  com- 
menced on  such  undertakinf;  before  such 
entry  of  Judgment  is  prematurely  brought, 
and  cannot  be  maintained." 

Again,  the  petition  In  the  case  alleges 
that  the  C!oolidge  State  Bank  Is  a  corpo- 
ration, and  sets  up  the  Injunction  bond 
filed  in  the  injunction  proceeding  com- 
plained of,  and  the  journal  entry  of  the 
vacation  of  said  injunction.  The  answer 
In  the  case  was  verified.  No  proof  was 
offered  in  support  of  the  allegation  that 
the  Coolidge  State  Bank  was  a  corpora- 
tion; nor  was  the  execatiun  of  the  in- 
junction bond  proven;  and  the  alleged 
journal  entry  of  the  vacation  of  the  Injunc- 
tion at  chambers  was  not  In  any  way 
Identified.  The  answer  being  verified,  no 
Judgment  could  be  obtained  against  the 
bank  without  proof  of  its  incorporation. 
No  proof  being  offered  of  the  execution  of 
the  injunction  bond,  itconld  not  properly 
be  received  In  evidence  for  any  puroose. 
The  action,  being  based  upon  the  iinunc- 
tion  bond,  failed  when  proof  of  the  execu- 
tion of  said  bond  failed.  And,  lastly,  thd 
journal  entry  of  the  vacation  of  the  In- 
junction not  being  identified,  there  is 
nothing  In  the  record  to  show  that  the  In- 
junction is  not  still  in  force;  and  certainly 
an  action  for  damages  based  upon  an  in- 
junction wrongfully  allowed  cannot  be 
maintained  while  such  injunction  remains 
untried,  and  still  In  force.  We  do  not 
think  it  necessary  to  say  anything  about 
the  character  of  damages  claimed  and  re- 
ceived. We  recommend  that  the  judgment 
of  the  district  court  be  reversed. 

Per  Cuhu  m.  It  la  ao  ordered ;  all  the 
justices  concurring. 


MnsHRusH  T.  Zakrer  et  al. 
(Supreme  Court  of  Kansas.    April  9,  1898.) 
Bbvibw  ox  Appeal. 
Where  a  case  is  tried  to  the  court,  and  a 
general  finding  is  made  in  favor  of  the  defend- 
ants, and  DO  special  findings   are  requested   or 
made,  the  general   finding   includes  every  mate- 
rial fact  necessary  to  sustain   a  judgment  based 
upon  such  finding;  and,  wheru  there  is  some  ev- 
idence to  support  the  general  finding  and  judg- 


ment, fhey  will  not  be  disturbed  by  the  supreme 
court 
(SyUabus  by  Qreen,  O.) 

ComralBsloners'  deciaion.  Error  from 
district  court,  Shawnee  county;  John 
Guthrie,  Judge. 

Action  by  Jacob  Mushrush  against 
Henry  Zarker  and  A.  M.  Fuller,  sheriff,  to 
enjoin  the  sale  of  certain  land.  From  a 
judgment  for  defendants,  plaintiff  brings 
error.    Affirmed. 

Hnzen  &  Iseobart  and  Eugene  Wolfe, 
for  plaintiff  in  eror.  Vance  &  Campbell, 
for  defendants  In  error. 

Grisen,  C.  Jacob  Musbrush  owned  l(12Ji 
acres  of  land  in  Menokeu  township,  in 
Shawnee  county,  upon  which  he  resided 
with  his  family  until  the  fall  of  1887.  In 
November,  1885,  be  leased  tu  J.  D.  Small 
one  acre  In  the  soutli-east  corner  of  the 
farm,  near  the  Menoken  depot,  for  the 
term  of  four  years,  for  the  purpose  of  car- 
rying on  the  business  ol  buying,  selling, 
shipping,  and  doing  a  general  grain  busi- 
ness. The  lessee  was  to  have  the  priv- 
ilege of  erecting  cribs,  scales,  and  bins 
upon  the  leased  ground.  This  lease  was 
assigned  to  the  Capital  Elevator  Com- 
pany in  1888.  Cribs,  bins,  and  scales  were 
erected,  and  a  general  grain  business  was 
conducted,  on  the  leased  premises.  In  the 
fall  ol  18S7  the  plaintiff  in  error  removed 
his  family  to  Lawrence  for  the  purpose  of 
educating  his  children.  He  leased  a  por- 
tion of  his  farm  to  his  brother-in-law  lor 
crop  rent,  but  reserved  some  rooms  In  the 
house,  in  which  he  stored  some  household 
goods,  and  occupied  with  members  of  the 
family,  as  occasion  required.  He  culti- 
vated a  portion  of  the  farm  himself,  and 
worked  upon  the  premises  during  the 
farming  season.  Henry  Zarker  obtained 
a  JudKment  against  Musbrusb  in  July, 
18SS,  upon  which  an  execution  was  issued, 
directed  to  the  sheriff  of  Shawnee  county, 
which  was  levied  upon  a  fraction  leas 
than  two  acres  ol  land,  including  the 
leased  ground,  in  the  south-east  comer  of 
the  premises.  The  plaintiff  in  error  noti- 
fled  the  sheriff  that  hn  claimed  the  whole 
tract  as  his  homestead .  He  served  another 
notice  a  short  time  before  the  sale  that 
the  land  levied  upon  was  a  part  of  the  160 
acres  selected  as  his  homestead  from  tiie 
162J^  acres:  and  that  the  sheriff  might  levy 
his  execution  upon  the  remainder  of  the 
farm,  consisting  of  a  strip  of  land  73  links 
wide,  containing  2}^  acres,  on  the  north- 
ern boundary  of  the  place,  the  meander- 
ing center  of  which  was  Soldier  creek, 
which  counsel  for  defendant  In  error  la 
pleased  to  describe  as  "a  strip  almost  en- 
tirely in  the  bed  of  that  classic  sti-eani,. 
crooked  as  a  ram's  horn,  and  as  worth- 
less as  a  lease  on  the  shifting  clouds." 
This  action  was  commenced  by  the  plain- 
tiff in  error  to  enjoin  the  sale  of  the  land 
levied  upon  b.v  the  sheriff,  because  it  was 
alleged  tu  be  a  part  of  the  homestead,  and 
therefore  exera  pt  from  forced  sale.  The  de- 
feiidants  below  denied  that  the  tract  lev- 
ied upon  was  a  part  of  the  homestead  ol 
the  plaintiff.  The  case  was  tried  by  the 
court,  and  resulted  in  a  general  finding 
and  Judgment  for  the  defendants.  There 
were  no  special  findings  of  lact.    It  is  ear- 
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nestly  contended  by  couneel  tor  plaintiff  in 
error  that  tbeland  levied  upon  wasnntsub- 
]ect  to  Hale  upon  execution ;  that  there  had 
been  no  abandonment  of  the  homestead, 
or  any  portion  ot  it,  by  the  debtor  and  his 
family.  Thiu  inTolveo  a  queHtion  of  fact. 
That  question  was  submitted  to  the  trial 
court,  and  a  general  finding  was  made  in 
favor  ot  the  defendants  below.  We  are 
strongly  impressed  with  the  argument  of 
counsel,  and  are  inclined  to  the  position 
taken  by  them  upon  the  law  of  the  case, 
but  unfortunately  the  record  is  in  such  a 
condition  that  we  cannot  extend  relief 
to  the  plaintiff  in  error.  We  cannot  say 
there  was  an  utter  lack  of  evidence  to 
support  the  general  finding  uf  the  court. 
No  special  findings  were  asked  or  made  by 
the  court;  so  we  only  have  the  general 
finding  and  judgment  ot  the  trial  court  to 
guide  us.  We  must  adhere  to  the  long- 
established  principles  and  the  numerous 
decisions  of  this  court  that  the  general 
finding  ot  the  court  trying  the  case  in- 
cludes in  it  every  material  fact  necessary 
to  sustain  it,  and  that,  where  there  is  any 
evidence  to  support  such  general  finding, 
a  judgment  based  thereon  cannot  be  dis- 
turbed by  the  supreme  court.  We  recom- 
mend an  affirmance  of  the  judgment. 

Pek  Curiam.    It  is  so  ordered ;  all  the 
justices  concurring. 


Westchester  Fire  Ins.  Co.  v.  Coverdale. 

(Suprem*  Court  of  Kansas.     April  9,  1893. ) 

FOKEION      iNBURAyCE      COHFANIES  —  SeRVICB      OF 

Summons — Action  on  Policy — Riqhtsof  Mobt- 

OAOEB. 

1.  Where  an  action  Is  commenced  against  an 
insurance  company  of  another  state  or  of  a  foreign 
government  doing  business  in  tbis  state,  and  the 
only  service  obtained  upon  the  company  is 
through  the  superintendent  of  insurance  of  the 
state,  the  summons  must  be  directed  to  the  su- 
perintendent, and  require  the  defendant  to  an- 
swer by  a  certain  day,  not  less  than  40  days  from 
Its  date ;  but  the  form  of  the  summons  is  the 
same  as  prescribed  in  section  59  of  the  Code,  ex- 
cept it  is  directed  to  the  superintendent  of  in- 
surunce,  and  not  to  the  sheriff  of  the  county 
where  the  action  is  pending. 

3.  An  insurance  company  issued  a  policy  ot 
Are  insurance  to  C.  upon  his  frame  building.  A 
loan  and  investment  company  held  a  mortgage 
thereon,  and  at  the  issuing  of  the  policy,  the  in- 
surance company,  with  the  consent  of  the  owner 
of  the  premises,  made  a  written  indorsement  or 
stipulation  thereon  to  tha  effect  that  the  loss,  if 
any,  was  payable  to  the  loan  and  investment 
company.  It  stated,  in  substance,  that  the  insur- 
ance, as  to  the  interest  therein  of  the  mortgagee 
only,  should  not  be  invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  owner,  and  that  when- 
ever the  company  should  pay  the  mortgagee  any 
sum  for  loss,  claiming  that,  as  to  the  mortgagor 
or  owner,  no  liability  therefor  existed,  the  com- 
pany should  be  subrogated  to  all  the  rights  of  the 
mortgagee  in  any  securities  held  for  the  mort- 
gage debt,— not  affecting,  however,  the  right  of 
the  mortgagee  to  recover  the  whole  of  his  claim, 
—or  that  the  company  might,  at  its  option,  pay 
the  whole  of  said  claim,  and  take  an  assignment 
of  the  mortgage  at  the  time  of  such  payment. 
Meld,  that  the  loan  and  investment  company  has, 
by  the  "mortgage  clause"  of  the  policy,  a  con- 
tract with  the  insurance  company,  and  the  mort- 
gagor cannot  maintain  an  action  on  the  policy 
unless  the  mortgage  is  paid,  or  the  owner  has 


authority  from  the  loan  and  investment  company 
so  to  do. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  coun- 
ty; J.  T.  H  BR  HICK,  .ludge. 

Action  by  W.  T.  Coverdale  against  the 
Westchester  Fire  Insurance  Company  to 
recover  on  a  policy  of  insurance.  From  a 
judgment  tor  plaintiff,  defendant  brings 
error.    Keversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Uorton.  C.  J. : 

On  the  6th  day  of  August,  18SS.  the  West- 
chester Fire  Insurance  Company,  doing 
business  in  this  state,  issued  its  policy  of 
insurance  for  fSUO  on  a  2}i  story  frame 
building,  on  lot  5,  block  67,  In  the  city  of 
Wellington,  owned  by  W.  T.  Coverdale. 
Attached  to  the  policy,  and  as  a  part 
thereof,  was  the  following  written  "mort- 
gageclauae^orstlpulatiou  :  "  Loss,  if  any, 
payable  to  the  Southern  Kansas  Farm 
Loan  and  Investment  Company,  mort- 
gagee, or  assigns, as  hereinafter  provided; 
it  being  hereby  understood  and  agreed 
that  this  Insurance,  as  to  the  Interest  ot 
the  mortgagee,  shall  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  insured,  nor  by  the 
occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by 
the  terms  of  this  policy :  provided  that, 
in  case  the  mortgagor  or  owner  neglects 
or  refuses  to  pay  any  premium  due  under 
this  policy,  then,  on  demand,  the  mort- 
gagee shall  pay  the  same:  provided,  also, 
that  the  mortgagee  shall  notify  this  com- 
pany of  any  change  of  ownership  or 
Increase  of  hazard  which  shall  come  to 
his  or  their  knowledge,  and  shall  have 
permission  tor  such  change  of  ownership 
or  increase  of  hasard  duly  indorsed  on 
this  policy:  and  provided,  further,  that 
every  increase  ot  hazard  not  permitted  by 
the  policy  to  the  mortgagor  or  owner 
shall  be  paid  tor  by  the  mortgagee  on  rea- 
Bouffttle  demand,  and  after  demand  made 
by  this  company  upon  and  refusal  by  the 
mortgagor  or  owner  to  pay,  according  to 
the  established  schedule  of  rates.  It  is, 
however,  understood  that  tbis  company 
reserves  the  right  to  cancel  this  policy,  an 
stipulated  in  the  printed  conditions  in  said 
policy,  and  also  to  cancel  this  agreement, 
on  giving  ten  days'  notice  of  their  Inten- 
tion to  the  mortgagee  named  therein; 
and,  from  and  after  the  expiration  of  the 
said  ten  days,  tbis  policy  shall  be  null  and 
void.  It  is  also  agreed  that  whenever  this 
company  shall  pay  the  mortgagee  any 
sums  for  loss  under  tbis  policy,  and  shall 
claim  that,  as  to  the  mortgagor  or  own- 
er, no  liability  therefor  exists.  It  shall  at 
once,  and  to  the  extent  of  such  payment, 
be  legally  subrogated  to  all  the  rights  ot 
the  party  to  whom  such  payments  shall 
be  made,  under  any  and  all  securities  held 
by  such  party  for  the  payment  ot  said 
debt.  But  such  subrogation  shall  be  in 
subordination  to  the  claim  of  said  party 
for  the  balance  of  the  debt  so  secured,  or 
said  company  may,  at  its  option,  pay  the 
saia  mortgagee  the  whole  debt  so  secured, 
with  all  the  Interest  which  may  have 
accrued  theraon  to  the  date  ot  such  pay- 
ment, and  shall  thereupon  receive  from 
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tho  party  to  whom  Buch  payment  shall  be 
made  an  aaalgnment  and  transfer  of  said 
debt,  with  all  secarities  held  by  said 
parties  for  the  payment  thereof.  To 
attach  to  policy  No.  216,183  of  the  West- 
chester Insurance  Company  of  New  York, 
Issued  at  its  Wellington,  Kas.,  agency. 
A.  H.  SHiiiLEY,  Agent."  The  building 
■was  destroyed  by  Are  in  September,  1888. 
On  the  aid  day  of  April,  1889,  W.  T.  Cov- 
erdale  broiight  bis  iiction  against  the 
Westchester  Fire  Insurance  Company  to 
recover  9800,  the  amount  of  the  insurance. 
His  petition  alleged,  among  other  things, 
that  the  policy  of  insurance  was  issued  to 
him  In  consideration  of  ¥20  paid  by  him ; 
that  the  property  therein  insured  was 
destroyed  by  Are  In  September,  1888;  that 
he  had  kept  and  performed  the  covenants, 
provisions,  and  conditions  of  tho  policy: 
and  that  he  was  entitled  to  recover  from 
the  iusurHnce  company,  on  such  policy  of 
insurance,  9800,  with  interest  from  the  1st 
of  October,  18»8.  He  attached  to  this 
petition,  and  made  a  part  of  it, as  Exhibit 
A,  the  policy  of  insurance,  with  the  "writ- 
ten mortgage  clause"  or  stipulation 
referred  to.  Upon  a  prmcipe  filed  with  the 
clerk,  requesting  a  summons  to  issue 
against  the  Westchester  Fire  Insurance 
Company,  and  to  be  directed  to  the  super- 
intendent of  insurance  of  the  state,  a  sum- 
mons in  the  following  form  was  issued  by 
the  clerk  of  the  district  court  of  Sumner 
county.  "State  of  Kansas,  Sumner  coun- 
ty— Bs. :  The  state  of  Kansas  to  the  super- 
intendent of  insurance  within  and  for  the 
state  of  Kansas,  greeting :  You  are  hereby 
commanded  to  notify  the  Westchester 
Fire  InsuranceCompanyof  New  York  that 
it  has  been  sued  in  the  district  court 
within  and  for  the  county  of  Snmner,  in 
the  19th  judicial  district  of  the  state  of 
Kansas,  and  must  answer  the  petition 
filed  by  the  plaintiff,  W.  T.  Coverdale,  on 
or  before  the  3d  day  of  June,  1889,  or  the 
said  petition  will  be  taken  as  true,  and 
judgment  rendered  accordingly.  And 
return  this  writ  on  theSd  day  of  May,  A.  D. 
1889.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  aflSxed  the  seal  of  said 
court  at  my  office  at  Wellington,  In  said 
county,  this  23d  day  of  April,  A.  D.  1889. 
Tom  Donohue,  Clerk  of  the  District  Court. 
By  J.  D.  Decrkk,  Deputy.  [Seal.]  No. 
5182.  Smraons.  [Indorsed  on  the  back.] 
W.  T.  Coverdale,  Plaintiff,  vs,  Westchester 
FirelnsuranceCompany,  Defendant.  Iltne 
defendant  fail  to  answer,  the  plaintiff  will 
take  judgment  for  $800,  withinterest  there- 
on at  the  rate  of  7  per  cent,  per  annum 
from  the  1st  day  of  October,  1888,  ond  costs 
of  suit.  ToM  Donohue,  Clerk.  By  J.  D. 
Deckeh."  Hon.  D.  W.  Wilder,  the  super- 
intendent of  insurance  for  the  state,  after 
receiving  the  summons,  returned  to  the 
district  court  that  he  iiad  received  the 
same  on  the  23d  day  of  April.  1889,  at  3 
o'clock  p.  M. :  that  he  forwarded  a  duly- 
certified  copy  thereof  on  the  25th  day  of 
April,  1889,  to  Mr.  J.  G.  Cndprhlll,  the 
secretary  of  the  Westchester  Fire  Insur- 
ance Company  of  New  York,  at  New  i'ork 
city,  there  being  no  general  agent  of  the 
company  in  this  state.  Subsequently, 
Messrs.  Ware,  Biddle& Corey,  attorneys  at 
law,  made  a  special  appearance  fur  the 


insurance  company,  and  asked  that  the 
summons,  service,  and  return  thereof  be 
set  aside,  upon  the  ground  that  the  sum- 
mons was  not  Issued  in  conformity  with 
law,  and  that  the  service  and  return  there- 
of were  not  sufficient.  On  the  7th  flay  of 
June,  1889,  the  motion  to  quash  the  sum- 
mons, and  to  set  aside  the  service  and 
return  thereof,  was  overruled,  in  the  ab- 
sence of  Messrs.  Ware,  Blddle  &  Corey,  and 
without  any  answer  being  filed;  and,  in 
the  absence  of  the  attorneys  of  the  insur- 
ance company,  the  plaintiff  below,  having 
introduced  some  evidence,  obtained  judg- 
ment against  the  Insurance  company  for 
f  838.35.  The  court  directed  execution  to 
issue  therefor.  The  insurance  company 
brings  the  record  to  this  court,  and  com- 
plains of  the  proceedings  of  the  court 
below. 

E.  Z^.  Ware,  for  plaintiff  in  error.  Elliott 
i&  Woods,  for  defendant  in  error. 

RTON,  C.  J.,  (after  stating  the  facts.) 
Any  error  apparent  in  the  final  judgment 
of  a  district  court  maj'  be  corrected  by 
proceedings  in  this  con,  t,  although  no  ex- 
ception was  taken  thereto  by  the  party 
complaining,  and  no  appearance  by  him 
at  the  trial  and  Judgment,  and  no  motion 
made  to  set  aside  the  Judgment.  This 
case  Is  properly  here  for  the  decision  of 
this  court.  Woolley  v.  Volkenburgh,  16 
Kan.  20;  Zane  v.  Zane,  5  Kan.  134;  Len- 
der v.  Caldwell,  4  Kan.  339;  Koehler  v. 
Ball,  2  Kan.  160. 

Section  59  of  the  Civil  Code  provides 
"that  the  summons  shall  be  diret'ted  to 
the  sheriff  of  the  county,  and  command 
him  to  notify  the  defendant  or  defendants 
named  therein  that  he  or  they  have  been 
sued,  and  itiust  answer  the  petition  filed 
by  the  plaintiff,  giving  his  name,  at  a 
time  stated  therein,  or  the  petition  will  be 
taken  as  true,  and  judgment  rendered  ac- 
cordingly; and,  where  the  action  is  on 
contract  for  the  recovery  of  money  only, 
there  shall  be  Indorsed  on  the  writ  the 
amount  to  be  furnished  In  the  prieclpe  for 
which,  with  Interest,  judgment  will  be 
taken,  it  the  defendant  fail  to  answer." 
According  to  paragraph  33.54,  Gen.  .St. 
18S9,  where  the  insurance  company  of  an- 
other state  or  foreign  government  is  sued, 
the  summons  must  be  directed  to  the 
superintendent  of  insurance,  and  shall 
require  the  defendant  to  answer  by  a  cer- 
tain day,  not  less  than  40  days  from  its 
date;  hut  the  form  of  the  summons,  ex- 
cept its  direction  to  the  superintendent 
of  insurance,  must  be  the  same  as  that 
provided  for  in  section  59  of  the  Civil 
Code.  Upon  the  face  of  the  policy,  at- 
tached to  and  made  a  part  of  the  petition, 
is  an  express  contract  between  the  South- 
em  Kansas  Farm  Loan  &  Investment 
Company,  the  mortgagee  of  W.  T.  Cover-, 
dale,  and  the  Westchester  Fire  Insurance 
Company.  This  contract  Is  certainly 
legal  in  all  of  its  terms.  It  provides  that 
if  there  is  any  loss  under  the  terms  of  the 
policy  Issued  on  the  6th  day  of  August, 
1888,  such  loss  is  payable  to  the  loan  and 
investment  company,  the  mortgagee,  not 
to  any  one  else.  Under  the  "mortgage 
clause"  of  the  policy,  if  the  premises  de- 
scribed in  the  petition  have  been  destroyed 
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by  fire,  aB  alleged,  the  loan  and  invest- 
ment comoany  may  maintain  an  action 
for  ttie  loss  In  its  own  name.  Its  interest 
Ib  dlHtinct  from  tliat  of  Coverdttle,  the 
owner  of  the  premiRes.  Insarauce  Co.  v. 
Olcott,  97  111.  439.  The  loan  and  invest- 
ment company  is  not  a  party  plaintiff  or 
defendant  In  this  action.  There  were  no 
allegations  in  the  petition  that  the  mort- 
gage referred  to  bus  been  paid,  or  that 
the  loan  and  Investment  company  has 
transferred  or  assigned  its  claim  for  loss 
to  the  plaintiff  below.  As  under  the  ex- 
press language  of  the  policy,  or  the 
"mortgage  clause,"  all  loss  is  payable 
directly  to  the  loan  and  Investment  com- 
pany, Coverdule  is  not  entitled  tu  recover 
upon  the  allegations  contained  in  its  pe- 
tition. He  is  not  the  payee,  and,  in  order 
to  recover,  he  must  allege  the  payment  of 
the  mortgage  held  by  the  loan  and  invest- 
ment company,  or  tliat  the  rights  of  such 
company  have  been  trauHlerred  or  as- 
signed to  him.  Under  the  "mortgage 
clause"  the  loan  and  Investment  company 
Is  entitled  to  receive  the  full  amount  of 
the  insurance  money,  without  any  regard 
toCoverdale.  If  Coverdale  were  permitted 
to  recover  upon  the  allegations  of  his  pe- 
tition, construed  in  connection  with  the 
policy  of  insurance,  which  is  a  part  there- 
of, the  Judgment  would  be  no  barto  an  ac- 
tion by  the  loan  and  investment  company 
forthe  amountof  the  loss.  Clearly,  two  ac- 
tions cannot  be  maintained  upon  the  same 
policy  by  different  parties  for  the  recovery 
of  the  whole  amount  insured.  Insurance 
Co.  v.  Olcott,  supra;  Hastings  v.  Insur- 
ance Co.,  73  N.  Y.  141.  In  the  latter  case 
it  was  said:  "In  case  the  loss  is  payable 
to  a  third  person,  who  has  no  interest  in 
the  property  insured,  but  only  claims  the 
insurance  as  collateral  security  for  liabili- 
ties inourred  prior  to  the  insurance,  the 
latter  only  can  maintain  an  action  on  the 
policy  as  an  appointee  of  the  owner  who 
is  authorized  to  recei  ve  the  same.  Frinic  v. 
Insurance  Co.,  31  How.  Pr.  30,  45  Barb. 
3S4;  Cone  v.  Insurance  Co.,  3  Thomp.  &  C. 
33,  39;  Merwin  v.  Insurance  Co.,  7  Hun, 
C59,  affirmed  in  court  of  appeals,  72  N. 
Y.  603:  May,  Ins.  460;  Fland.  Ins.  441. 
442.  The  rules  laid  down  in  the  authori- 
ties cited  have  no  application,  however, 
to  a  case  where  a  provision  has  been  In- 
serted in  the  policy  which  places  the  mort- 
gagee upon  another  and  a  different  foot- 
ing Irom  that  of  a  mere  assignee  or  ap- 
pointee to  receive  the  lose.  The  mortgage 
i-iause  was  agreed  upon  for  this  very  pur- 
pose, and  created  an  Independent  and  a 
new  contract,  which  removes  the  mort- 
gagees beyond  the  control  or  the  effect  of 
any  act  or  neglect  of  the  owner  of  the 
property,  and  renders  such  mortgagees 
parties  who  have  a  distinct  interest, 
separate  from  tlie  owner,  embraced  in  an- 
other and  a  different  contract.  The  tend- 
ency of  the  recent  cases  is  to  recognize 
these  distinctions,  and  thus  protect  the 
rights  of  tlie  mortgagee,  when  named  in 
the  policy,  and  the  interest  ol  the  owner 
and  of  the  mortgagee  are  regarded  as  dis- 
tinct subjects  of  insurance.  Excelsior 
Fire  Ins.  Co.  v.  Boyal  Ins.  Co.,  5.5  N.  Y. 
:U3;  Insarnnce  Co.  v.  Allen,  43  N.  Y.  392." 
The  Judgment  of  the  district  court  will  be 


reversed,  and  the  case  remanded  for  fur- 
ther proceedings  in  accordance  with  the 
views  expressed  herein.  All  the  judges 
concarring. 

FAGRRBBRa  et  al.  v.  Johnson. 
{SupreTne  Court  of  Kansas.    April  9, 1S02.) 
Appeal— A88I0NMERT  of  Bkross. 
To  secure  a  review  of  a  cause  in  tlie  su- 
preme court  the  plaintiff  in  error  should  speoific- 
ally  call  attention  to  the  errors  and  grounds  re- 
lied on  for  reversal. 
{Syllabus  by  the  Court.) 

Errorfrom  district  court,  Pottawatomie 
county:  William  Thompson,  Judge. 

Beplevin  by  John  W.  Johnson  against 
the  mei-cantlle  firm  of  O.  Fagerberg  & 
Bro.  From  a  judgment  for  plaintiff,  de- 
fendants bring  error.    Affirmed. 

R.  S.  Hick,  for  plaintiffs  in  error.  Tbos. 
A.  Fulrcblld  and  Sialtb  St  Badgl^;  for 
defendant  in  error. 

Johnston,  J.  The  mercantile  firm  of  O. 
Fagerberg  &  Bro.  brought  an  attachment 
proceeding  against  Charles  Johnson,  and 
caused  two  promissory  notes  to  be  at- 
tached by  a  constable.  John  W.  Jobnsun, 
who  claimed  the  ownership  of  the  notes, 
and  that  they  were  sold  and  nsnlgned  to 
him  before  they  were  due,  brought  an  ac- 
tion of  replevin  against  the  constable  and 
the  mercantile  firm  of  O.  Fagerberg  &Bro. 
to  recover  the  notes,  and  at  the  February 
term,  18S9,  of  the  district  court  of  Potta- 
watomie county  recovered  ajudgment.  On 
April  26, 1889,  the  mercantile  firm  filed  a 
petition,  aslcing  a  new  trial,  on  the  ground 
of  fraud  in  obtaining  the  judgment,  and 
because  of  surprise  and  newly-discovered 
evidence.  Afterwards,  by  leave  of  the 
court,  an  amended  petition  was  filed. 
Attached  to  the  petition,  and  made  a  part 
thereof,  was  a  large  volume  of  testimony, 
most  of  which  had  been  used  upon  the 
former  trial.  Johnson  demurred  to  the 
original  petition,  and  also  to  the  amended 
petition,  upon  the  ground  that  the  allevia- 
tions of  the  same  were  insufflcient,  which 
demurrers  were  sustained  by  the  court. 
U.  Fagerberg  &  Bro.  excepted  to  the  rul- 
ings, and  come  here  contending  that  both 
the  original  and  amended  petitions  state 
sufficient  tacts,  and  that  the  demurrers  to 
them  should  have  been  overruled.  No 
oral  argument  was  made  when  the  case 
was  presented,  and  there  is  none  con- 
tained in  the  brief  which  was  filed.  After 
a  brief  statement  of  the  action  of  the 
court,  the  plaintiffs  in  error  say  In  their 
brief  that  the  demurrers  should  have  been 
overruled,  and  to  sustain  the  same  they 
state:  "See  the  petition  and  amended 
petition  for  a  new  trial,  commencing  at 
page  3  of  the  record. "  The  petition  and 
the  amended  petition,  together  with  the 
evidence  which  has  been  attached  to  the 
same  and  made  a  part  thereof,  extend 
from  page  3  to  page  103  of  the  record,  and 
the  testimony  attached  constitutes  70 
pages  of  this  record.  The  errors  com- 
plained of  are  not  specifically  pointed 
out,  and  the  case  Is  not  presented  in  such 
a  manner  ai  to  require  an  examination 
of  the  record  nnd  of  the  errors  of  which 
complaint  is  made.  Association  v.  Martin, 
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39  Kan.  760.  18  Pac.  Bep.  941;  State  v. 
Dnreln,  47  Kan.  — ,  27  Pac.  Rep.  148.  Not- 
'wittiBtandlDg  the  Imperfect  preaentatlon 
of  the  case,  we  have  examined  the  record, 
and  find  that  It  diHcloseB  no  error.  The 
Judgment  of  the  district  coart  will  be 
affirmed.    All  the  jnattoes  concurring. 


State  v.  Stotfki.. 

(Supreme  Court  of  Kaniag.    April  9, 1803.) 

Criminal  Law  —  Objsctiojjs  to  Complaint — In- 

TOBMATION  — VBRI7I0ATIOR— HOBBBBT — InSTBDO- 
TIONS. 

1.  The  prellmioai7  complaint  made  before  a 
macrlstrate  to  obtain  a  warrant  has  serred  its 
purpose  when  the  arrest  of  the  defendant  has 
been  accomplished.  An  objection  to  the  saffl- 
ciency  of  the  allegations  of  the  complaint,  made 
after  a  preliminary  examination  has  been  had 
upon  the  charge  stated  in  the  warrant,  is  unavail- 
inR. 

3.  The  reriflcatlon  of  an  information  by  a 
county  attorney  npon  knowledge  and  belief  la 
a  substantial  compliance  with  the  reqairements 
of  the  Criminal  Code. 

3.  An  Information  alleging  that  the  defend- 
ant violently  and  feloniously  took  and  stole  prop- 
erty from  the  person  and  in  the  presence  of  an- 
other, with  the  intent  to  steal  the  same,  and  that 
the  owner  suffered  it  to  be  taken  through  fear  of 
Injury  to  bis  person  and  properUr,  and  to  the 
persons  of  the  members  of  his  family,  threat- 
ened to  be  inflicted  at  divers  times  prior  to  and 
at  the  time  of  the  taking  of  the  property  by  the 
defendant,  does  not  charge  the  offense  of  rob- 
ben''  In  the  second  degree,  although  it  may  be 
suffloient  to  charge  robbery  in  the  first  degree. 
One  at  the  distinguishing  characteristics  between 
robbery  in  the  Ilrst  and  second  degrees  is  that 
in  the  first  the  property  is  delivered  and  suffered 
to  be  taken  through  fear  of  immediate  Injury, 
while  in  the  second  it  is  through  fear  of  injury 
to  be  inflicted  at  some  future  time. 

4.  It  is  the  duty  of  the  court  to  charge  the 
jury  in  writing  in  a  criminal  case;  and  where, 
after  a  cause  is  submitted,  the  court  recalls  the 
jury,  and  gives  further  oral  insb'uctions  in  ref- 
erence to  the  law  of  the  oas?,  and  verbal  expla- 
nations of  the  written  Instructions  that  had  al- 
ready been  given.  It  is  error,  and,  upon  proper 
exceptions,  is  satBcient  to  compel  a  reversal  of 
the  Judgment. 

(Syllabus  by  the  Court) 

Appeal  from  district  coort,  Seward 
county;  THBonoHE  Botkin,  Judge. 

Prosecution  against  .lotau  Stotfel  for 
robbery.  From  a  Jadgmenton  conviction 
of  grand  larceny  he  appeals     Reversed. 

J.  K.  lieauchump  and  T.  S.  Brown,  for 
appellant.  J.  N.  Ives,  Atty.  Gen.,  and  T. 
W.  Ma  rsball,  for  the  State. 

Johnston,  J.  .John  Stoffel  was  prose- 
cuted upon  a  charge  of  robbery,  and  con- 
victed of  grand  larceny.  He  appeals,  and 
bis  first  ground  of  error  Is  that  the  orig- 
inal complaint  filed  before  the  magistrate 
charged  him  with  stealing  the  animal 
*•  la wfnlly,"  instead  of  "unlawfully;"  and 
bence  he  urges  that  no  crime  was  commit- 
ted, and  no  reason  exists  for  bis  arrest  or 
prosecution.  The  word  "lawfully"  Is  the 
one  used  in  the  record,  but  from  the  other 
terms  employed  in  describing  the  offense 
it  would  appear  that  this  defect  was  a 
clerical  error.  However,  it  is  unimpor- 
tant now,  as  the  warrant  was  the  basis 
of  the  preliminary  examination,  and  not 
the  complaint.  It  served  its  purpose  when 
the  arrest  of  the  defendant  was  accom- 


plished, and,  it  he  desired  to  challenge  its 
Bn£Bciency,  he  should  have  done  so  by  a 
motion  to  quash  the  warrant.  Bedmond 
V.  State.  12  Kan.  172;  State  v.  Keedy,  44 
Kan.  190,  24  Pac.  Bep.  66, 

An  objection  Is  made  to  the  verification 
of  the  Information.  It  was  verified  npon 
the  knowledge  and  belief  of  the  county 
attorney.  This  is  a  substantial  compli- 
ance with  the  requirements  of  the  Crimi- 
nal Code.  Oen.  St.  1889.  par.  5131 ;  State  v. 
Montgomery,  8  Kan.  351;  State  v.  Null,  15 
Kan.  404. 

It  is  contended  In  argument  that  the 
court  erred  In  overruling  a  plea  in  abate- 
ment. It  is  claimed  that  this  plea  raised 
the  question  that  the  information  charged 
a  different  and  higher  grade  of  offense 
than  the  one  stated  In  the  warrant  upon 
which  the  defendant  was  arrested.  The 
confused  state  of  the  record,  however, 
with  reference  to  when  and  In  what  re- 
spect the  Information  was  amended,  pre- 
cludes a  determination  of  this  question. 
Another  sufllclent  reason  is  that  the 
grounds  that  were  stated  in  the  plea  in 
abatement  cannot  be  ascertained  from  the 
record. 

It  is  contended  that  the  defendant  was 
tried  for  an  oflense  not  charged  In  the 
information.  It  charges  "that  on  the  5tb 
day  of  March,  A.  D.  1890,  in  the  county  of 
Grant  and  state  of  Kansas,  one  John 
Stoffel  did  then  and  there  unlawfully,  felo- 
niously, forcibly,  and  violently,  from  the 
person  and  In  the  presence  of  one  Karl 
Gall,  then  and  there  being,  by  putting  him 
in  fear  of  injury  to  his  person  and  proper- 
ty, steal,  take,  and  carry  away  from  the 
person  and  in  the  presence  of  the  said 
Karl  Gall  one  medium-sized  black  mare, 
three  years  old,  of  the  value  of  $100,  in  the 
possession  and  in  the  control  of  the  said 
Karl  Gall,  property  belonging  to  Karl 
Gall,  Jr.,  and  against  the  will  of  the  said 
Karl  Gall,  and  from  the  premises,  person, 
and  presence  of  the  said  Karl  Gall,  with 
the  intent  feloniously  to  steal,  take,  and 
carry  said  mare  away,  suffered  by  the  said 
Karl  Gall  to  he  taken  and  carried  away 
through  fear  of  great  Injury  and  harm  to 
the  person  and  property  of  said  Karl  Gall, 
and  to  the  persons  of  the  members  of  bis 
family,  threatened  to  be  Inflicted  by  the 
said  John  Stoffel,  at  divers  times  prior  to 
and  at  the  time  of  the  taking  of  said 
mare  by  the  said  John  Stoffel,  with  the  fe- 
lonious Intent  of  him,  the  said  John  Stof- 
fel, in  so  doing,  him,  the  said  Karl  Gall, 
then  and  there  to  rob,"  etc.  The  case 
was  tried  upon  the  theory  that  the 
offense  charged  was  robbery  In  the  second 
degree,  and  the  court  instructed  the  Jury 
that  the  defendant  was  charged  with  a 
Tioiatlon  of  section  74  of  the  crimes  act, 
which  reads:  "Every  person  who  shall 
be  convicted  of  feloniously  taking  the  per- 
sonal  property  of  another.  In  his  presence, 
or  from  his  person,  which  shall  have  been 
delivered  or  suffered  to  be  taken  through 
fear  of  some  injury  to  his  person  or  prop- 
erty, or  to  the  person  of  any  relative  or 
member  of  his  family,  threatened  to  be 
inflicted  at  some  different  time,  which  fear 
shall  have  been  produced  by  the  person  so 
receiving  or  taking  such  property,  shall 
be  adjudged  guilty  of  robbery  in  the  sec- 
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ond  decree. "  Gen.  St.  1889,  par.  220.3.  In 
this  respect  the  court  erred.  It  Is  proba- 
ble that  the  charge  Is  sufflcient,  under  sec- 
tion 73  of  the  crimes  act,  to  constitute  rot)- 
bery  in  the  first  decree,  'out  certainly  it 
docs  not  come  wltliin  tlie  statutory  defl- 
nition  of  robbery  In  the  second  degree.  It 
will  be  observed  that  the  information  al- 
leges that  Gall  suffered  the  property  to 
be  taken  through  fear  of  Injury  to  him- 
self and  to  members  of  his  family, 
"threatened  to  be  Inflicted  by  the  said. I  ohu 
Stoffel  at  divers  times  prior  to  and  at  the 
time  of  the  talcing  of  the  said  mare." 
The  phrase  used  in  section  74,  "at  some 
different  time,"  means  "at  some  future 
different  time."  One  of  the  distlngalshing 
characteristics  between  robbery  in  tlio 
first  and  second  degree  is  that  In  the  one 
case  the  property  is  delivered  or  suffered 
to  be  talien  through  fear  of  some  immedi- 
ate injury,  while  in  the  other  Itisthrougii 
fear  of  injury  to  he  inflicted  at  some  fut- 
ure and  different  time.  This  was  the  in- 
terpretation placed  by  the  suiireme  court 
of  Missouri  upon  a  statute  of  that  state 
which  is  substantially  similar  to  ourown. 
The  construction  was  placed  upon  the  Mis- 
souri statute  in  l.S6u,  and  we  are  inclined 
to  follow  it.  Statu  V.  Jenkins,  36  Mo.  372; 
Kelley,  Crim.  Law,  §§  !)77,  CM.  According 
to  the  allegations  of  the  Information,  the 
time  for  the  Infliction  of  the  threatened 
injuries  had  passed.  Gall  may  have  been 
put  In  fear  of  Immediate  injury,  but  it  can- 
not be  snid  from  the  averments  of  the 
charge  that  he  suffered  the  property  to 
be  taken  through  fear  of  injury  to  be  in- 
flicted at  some  future  time.  In  view  of 
the  fact  that  the  defendant  was  found 
guilty  of  grand  larceny  only,  this  error  is 
not  of  great  importance,  and  may  not 
have  been  prejudicial  to  the  rights  of  the 
defendant. 

The  most  serious  complaint  of  the  de- 
fendant, and  one  of  which  must  be  held  fa- 
tal, is  the  action  of  the  court  In  giving 
oral  instructions  to  the  jury.  Several 
hours  after  the  case  had  been  submitted 
the  court  sent  for  the  Jury,  and  learned 
that  they  did  not  fully  understand  the 
law  of  the  case,  or  the  written  Instruc- 
tions which  had  been  given.  The  conrt 
then.  In  answer  to  inquiries  and  upon  Its 
own  motion,  proceeded  to  orally  charge 
the  jury  at  considerable  length  as  to  what 
constitutes  felonious  intent,  and  the  un- 
lawful taking  of  the  property  of  another, 
as  well  as  to  what  are  the  duties  of  a  juror 
in  measuring  the  value  of  testimony. 
Explanations  of  some  portions  of  the 
general  charge  were  made,  and  In  some 
cases  the  court  modified  the  rules  of  law 
orig^inally  stated  to  the  jury.  The  defend- 
ant at  the  time  excepted  to  the  giving  of 
the  oral  instructions  and  explanations. 
The  action  of  the  court  was  a  plain  vio- 
lation of  the  statute.  For  good  reasons, 
a  conrt  Is  required  in  criminal  cases  to  re- 
duce its  instructions  to  writing,  and  file 
them  amon^  the  papers  of  the  cause. 
Crlm.  rode,  §  236.  This  is  an  Imperative 
requirement,  and  it  has  been  held  that  its 
violation  Is  reversible  error.  State  v. 
fluber,  8  Kan.  447:  State  v.  Potter,  15 
Kan.  302;  City  v.  Jansen,  21  Kan.  560; 
Rich  v.  Lappin,  48  Kan.  666,  23  Pac.  Rep. 


10.S8.  Other  errors  are  assigned,  but  In 
view  of  the  fact  that  there  roust  be  anoth- 
er trial  they  do  not  require  attention. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  an- 
other trial.    All  the  justices  concurriug. 


Powers  v.  McCue,  District  Judge. 

(Supreme  Court  of  Kansas.    April  9, 1S93.) 
Criminal  Law  —  AprsAL  — Bill  of  Exceptioss. 

1.  Exceptions  mast  lie  reduced  to  writing  at 
the  term  the  decision  is  made. 

2.  After  all  of  the  proceedings  of  a  criminal 
cause  are  concluded,  except  tiie  passing  of  seu- 
tenco,  wtiich,  at  the  instance  of  the  defendant,  is 
continued  to  a  subsequent  term,  such  continu- 
ance does  not  carry  with  it  tho  right  to  present 
and  settle  a  bill  of  exceptions  beyond  the  term 
at  which  the  rulings  were  made  and  excepted  to. 

(SyUabus  by  the  Court) 

Original  proceeding  in  taandamus  by  6. 
V.  Powers  against  J.  D.  McCue,  judge  of 
the  eleventh  judicial  district,  to  compel 
him  to  sign  an  alleged  bill  of  esceptiuns. 
Writ  denied. 

S.  M.  Porter,  for  plaintiff. 

HoRTON,  C.  J.  This  Is  an  application 
for  a  peremptory  mtindarnas,  brought  by 
G.  V.  Powers  against  Hon.  J.  D.  .McCue. 
judge  of  the  eleventh  judicial  district,  to 
compel  him  to  sign  an  alleged  bill  of  ex- 
ceptions in  a  criminal  cause  tried  in  tlie 
district  court  of  Montgomery  county, 
wherein  the  state  of  Kansas  was  the  plain- 
tiff andG.  F.  Powers  the  defendant.  Pow- 
ers was  convlctedof  a  violation  of  the  pro- 
hibitory liquor  law  of  the  state.  The 
trial  commenced  on  the  5th  day  of  March. 
1891, — the  March  term  of  the  district  court 
of  Montgomery  county  for  1891.  Ou  March 
6th  the  Jury  returned  a  verdict  of  guilty 
against  Powers.  On  March  8th  he  filed 
his  motion  for  a  new  trial.  The  inotidn 
was  heard  on  the  28tl)  of  March,  1891,  and 
overruled.  On  the  same  day  Powers  was 
called  upon  to  answer  why  judgment 
should  not  be  pronounced  against  bim. 
He  thereupon  made  application  to  the 
court  for  a  continuance,  and  the  court 
passed  the  rendition  of  sentence  until  the 
following  June  term.  On  the  22d  day  of 
June,  1891,  Powers  was  sentenced  to  pay 
a  fine  of  flOO,  and  tu  be  confined  In  the 
county  jail  of  Montgomery  county  for  3«» 
days.  Immediately  after  sentence  bad 
been  pronounced  he  gave  notice  of  appeal 
to  this  court.  On  the  26th  day  of  June, 
1891,  during  the  June  term  of  the  court  for 
1891,  Powers,  by  Ills  attorney,  S.  M.  Por- 
ter, Esq.,  presented  what  he  claimed  tu 
be  a  bill  of  exceptions,  purporting  to  con- 
tain the  instructions  and  all  of  the  evi- 
dence given  upon  the  trial,  together  with 
his  exceptions,  and  demanded  that  the  dis- 
trict Judge  should  settle  and  signthesaine. 
The  judge  refused  so  to  do,  upon  the 
ground  that  the  bill  of  exceptions  was  nut 
presented  at  the  proper  term  of  the  court. 
The  bill  of  exceptions  was  not  presented 
at  the  March  term  of  the  court  for  1891, 
at  which  term  the  decisions  excepted  to 
were  rendered,  and  therefore,  as  no  de- 
mand was  made  tor  the  allowance  of  the 
bin  until  the  June  term  for  1891,  the  pres- 
entation and  demand  were  made  too  late. 
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Section  3D0  of  tbe  Civil  Code  reads:  "Tlie 
party  objecting  to  tbe  decision  must  ex- 
cept Ht  the  time  the  decision  is  made,  and 
tlnne  may  be  given  to  reduce  the  exception 
to  writing,  but  not  beyond  the  term." 
Section  210  of  the  Criminal  Code  reads: 
"On  the  trial  of  any  Indictment  or  infor- 
mation tor  a  criminal  offense,  exceptions 
to  any  decision  of  the  court  may  be  made 
in  the  same  cases  and  manner  provided 
bylaw  in  civil  cases;  and  bills  of  excep- 
tions shall  be  settled,  signed,  and  filed  as 
Duw  allowed  by  law  In  civil  actions;  and 
tiiesame  proceedlnRS  may  be  had  to  com- 
pel or  procure  tbe  signing  and  sealing  of 
such  bills,  and  tbe  return  thereof,  as  In 
civil  cases."  Under  these  provisions  of 
the  statute,  the  party  objecting  to  the  de- 
cision of  a  district  court  must  not  only 
except  at  tbe  time  the  decision  Is  made,  but 
must  reduce  the  exception  to  writing,  and 
present  the  samefor  allowance  attheterm 
tbe  decision  is  excepted  to,— not  beyond 
the  term.  Brown  v.  Rhodes,  1  Kan.  339; 
Gallaher  v.  South  wood.  Id.  Ill;  State  v. 
Bohan,  10  Kan.  28;  State  v.  Smith.  88 
Kan.  194, 16  Pac.  Rep.  254.  In  the  case  of 
State  V.  Powers,  tried  in  the  court  below, 
all  of  the  proceedings  except  the  Judgment 
'were  concluded  at  the  March  term  of  the 
court.  Therefore,  as  the  motion  for  a  new 
trial  bad  been  overruled  at  tbe  March 
term,  and  as  Powers  knew  he  would  be 
sentenced  at  tbe  June  term  upon  tbe  ver- 
dict, there  was  no  reason,  independent  of 
the  statute,  for  delaying  the  presentation 
ol  the  bill  of  exceptions  beyond  the  March 
term.  In  Butler  v.  McMlllen,  13  Kan.  385, 
It  Is  said  In  tbe  opinion  that  "exceptions 
most  be  reduced  to  writing  at  the  term." 
In  Oblo,  from  the  Code  of  which  ours 
was  to  a  considerable  extent  borrowed,  it 
has  been  ruled  that  the  continuance  of  a 
motion  for  a  new  trial  to  a  subsequent 
term  does  not  carry  with  it  the  right  to 
make  a  bill  of  exceptions  as  to  rulings  up- 
on the  trial.  Kline  v.  Wynne,  10  Ohio  St. 
223;  Morgan  v.  Boyd,  13  Ohio  St.  271. 
In  the  latter  case  it  was  decided  that 
"where  a  party  presented  his  bill  of  excep- 
tions for  allowance,  and  also  filed  a  mo- 
tion tor  a  new  trial  In  the  case  during  tbe 
trial  term,  and  suffered  his  application  and 
motion  to  be  continued  to  the  next  term 
of  court  without  objection,  he  thereby 
lost  the  benefit  of  bis  application  for  tbe 
allowance. '  The  peremptory  writ  prayed 
for  against  tbe  district  judge  will  be  de- 
nied, with  costs. 
All  tbe  justices  concurring. 


LoPER  et  at.  V.  State. 
(Supreme  Court  of  Kansas.    April  9, 1893.') 
CocNTY  Treasurer— Dbpalcatios— Suspension — 
DuTTT  TO  Deliver  Papers— Compexsatios—Lia- 
BiuTT  OP  Sureties. 

1.  A  judgment  for  more  ttkan  tbe  pleadings 
show  the  plaintiff  is  entitled  to  recover  is  erro- 
neous. 

2.  Where  the  board  of  county  commissioners 
of  a  county,  for  the  preservation  and  protection 
of  tbe  public  funds,  suspends  a  county  treasurer 
from  his  office,  and  appoints  another  person  as 
acting  county  treasurer,  to  do  and  perform  all  of 
the  duties  and  assume  all  tbe  responsibilities  of 
the  office,  and  it  appears  at  the  time  of  such  order 
tlie  county  treasurer  Is  a  defaulter,  such  suspen- 


sion and  the  appointment  of  an  actidg  county 
treasurer  is  such  a  removal  of  the  county  treas- 
urer from  office  as  requires  him,  under  paragraph 
1703,  Gen.  8t.  1889,  to  deliver  to  the  acting  coun- 
ty treasurer,  as  bis  successor,  all  the  books, 
papei-s,  and  moneys  In  bis  bands  by  virtue  of  his 
office. 

S.  In  such  a  case,  wbere  the  acting  county 
treeanrer,  under  the  order  of  the  board  of  county 
commissioners,  continues  to  discbarge  all  of  tbe 
duties  of  the  office  of  county  treasurer  to  the  end 
of  the  term  for  which  the  county  treasurer  was 
elected,  tbe  county  treasurer  is  not  entitled  to 
bis  salary  after  the  date  of  bis  suspension,  and 
the  taking  possossinn  of  tbe  office  by  the  acting 
treasurer,  as  bis  successor. 

4.  Where  two  banks  of  a  county,  having  a 
population  of  more  than  25,000  Inhabitants,  make, 
through  their  officers  and  directors,  tbe  official 
bond  of  a  county  treasurer,  with  tbe  agreement 
that  such  treasurer  shall  deposit,  during  tiis 
term  of  office,  the  moneys  in  his  hands  by  virtue 
of  bis  office  in  about  equal  proportions  in  the 
banlcs  for  their  use  and  benefit,  as  other  deposits, 
and  the  board  of  county  commissioners  fails  to 
designate,  as  the  statute  requires,  some  responsi- 
ble bank  in  the  county  for  the  county  treasurer 
to  make  bii  deposits,  and  subsequently  the  treas- 
urer becomes  a  defaulter,  tbe  sureties  upon  his 
official  bond,  having  obtained  an  advantage  or 
profit  by  their  agreement  with  the  county  treas- 
urer, cannot  limit  or  lessen  their  liability  upon 
the  bond,  because  tbe  statute  was  not  complied 
with  by  the  county  commissioners. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Brown  coun- 
ty ;  R.  C.  Bassett,  Judge. 

Action  by  the  state  against  James  A. 
Loper,  David  Auld,  A.  G.  Otis,  D.  C.  New- 
comb,  Julius  Kuhn,  R.  A.  Park,  and  J.  W. 
Parker  to  recover  on  the  official  bond  of 
Loper,  as  treasurer  of  Atchison  county. 
From  a  judgment  fortbe  state, defendants 
bring  error.    Reversed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  Horto.v,  C.  J. : 

At  the  general  election  held  in  Atchison 
county.  In  this  state.  In  November,  1881, 
James  A.  Loper  was  elected  to  the  office 
of  county  treasurer  of  that  county  for  a 
period  of  two  years,  commencing  on  the 
second  Tuesday  of  October,  1882.  On  the 
3d  day  of  October,  18S2,  be  executed  his 
official  bond,  conditioned  according  to 
law,  which  was  signed  by  himself  and  by 
R.  A.  Park,  A.  O.  Otis,  Julius  Kuhn,  David 
Auld,  D.  C.  Newcomb,  £.  K.  Blair,  and 
James  W.  Parker,  as  sureties.  The  bond 
was  duly  approved  and  filed.  At  the  gen- 
eral election  of  November,  1883,  James  A. 
Loper  was  again  elected  county  treas- 
urer of  Atchison  county  for  the  period  of 
two  vears,commenciugon  the  second  Tues- 
day of  October,  1884.  On  the  14th  day  of 
October,  1884,  he  made  and  executed  his 
official  bond,  which  was  duly  approved. 
It  was  signed  by  himself  and  J.  M.  LInley, 
A.  G.  Otis,  Julius  Kuhn,  J.  W.  Parker,  R. 
A.  Park,  David  Auld,  C.  U.  Foster,  and  D. 
C.  Newcomb,  assuretles.  On  November  10, 
188."),  the  board  of  county  commissioners 
of  Atchison  county  caused  au  investiga- 
tion to  be  made  of  the  treasurer's  office, 
and  the  examiners  reported  a  deficiency 
existing  Thereupon  the  county  commis- 
sioners, at  the  Instance  of  the  sureties  up- 
on the  second  official  bond,  which  were 
the  same,  with  one  or  two  exceptions, 
as  the  sureties  upon  the  first  official  bond, 
suspended     Loper    from     exercising    tbe 
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dotlea  of  tbe  office  of  coanty  treasarer, 
and  appointed  Charles  W.  Rust,  the 
deputy  treasurer,  to  take  charge  of  the 
office  and  tbe  funds  thereof.  On  the  18th 
of  November,  lS8o. the  county  comraissloo- 
ers,  at  the  instance  of  tbe  same  sureties 
upon  tbe  ufflcial  bond  of  James  A.  Loper, 
appointed  8.  A.  Frnzler  asactine  treasurer 
of  Atchison  county,  with  the  full  salary  of 
treasurer,  in  abMolute  charge  of  the  oHlce. 
After  James  A.  Loper  had  been  suspended, 
and  Charles  W.  Rust  appointed  to  take 
charge  of  tbe  office  and  the  funds  thereof, 
be  exercised  the  duties  of  tbe  office  and 
remained  in  charge  until  tbe  appointment 
of  8.  A.  Frazier,  as  acting  county  treas- 
nrer,  and  after  such  appointment  Frazier 
discharged  the  duties  thereof.  On  the  lOtta 
day  ot  August,  1886,  an  action  was  com- 
menced in  the  district  court  of  Atchison 
county  by  the  state  of  Kansas  against 
James  A.  Loper  and  bis  sureties,  David 
Anld,  A.  G.  Otis,  D.  C.  Newcomb,  Julius 
Kuhn,  R.  A.  Parle.  J.  W.  Parker,  J.  M. 
Llnley,  and  C.  G.  Foster  to  recover  for  an 
alleged  defalcation  of  f  :n,436.99,  with  In- 
terest thereon  from  November  10, 1885. 

On  the  19th  day  of  March,  18K7,  a  second 
amended  petition  was  filed  in  tbe  case, 
which,  after  alleging  the  election  and 
qnallficatlon  of  James  A.  Loper  as  county 
treasurer  for  tbe  terms  hereinbefore 
stated,  and  also  the  execution  and  accept- 
ance of  his  second  official  bond  as  such 
county  treasurer,  among  other  things 
charged  that  Loper,  as  county  treasurer, 
received  the  tas-rolls  for  1882  and  1883, 
together  with  other  large  sums  of  money, 
aggregating  $453,834.78,  and  wan  entitled 
to  credit  tliereon  In  the  sum  of  $440,8'.)1.45, 
leaving  a  balance  due  of  $12,448.33  on  Oc- 
tober 10,  1884,  for  wblcb  judgment  was 
claimed.  J.  M.  Linloy  and  C.  G.  Foster 
were  omitted  as  defendants  in  this  peti- 
tion. In  the  second  count  or  cause  of  ac- 
tion It  was  charged  that  Loper  entered 
upon  a  second  term  of  office  on  October 
14, 1KH4,  and  riH'Plveil  the  tax-rolls  of  1884, 
amounting  to  $271, 0H1.8rj.and  other  moneys 
properly  pnyublo  and  chargeable  to  blm, 
as  Huch county  treaHurer,  In  thesum  of  $.10,- 
072.B5;  that  an  investigation  of  the  treaa. 
uror's  olticu  was  made  on  November  10, 
1885,  and  a  deficiency  found  In  his  office; 
and  thereupon  that  the  county  commis- 
Nioners,  by  due  authority,  suspended  and 
removed  Loper  as  such  treasurer,  and 
that  he  refused  to  accountfor  said  moneys 
In  the  sum  of  $I2.44;<.8:).  Each  count  or 
cause  of  action  claimed  the  same  amount 
of  (letlcloncy,  but  for  different  official  terms 
and  upon  "different  bonds.  The  parties 
made  defendants  in  the  second  amended 
petition  are  the  same  parties  who  signed 
both  of  the  official  bonds.  A  third  count 
or  ennse  ot  action  was  contained  In  tbe 
second  amended  petition  tn  recover  $500, 
but,  as  that  count  was  stricken  out  with 
the  consent  of  the  plaintiff,  no  further  ref- 
erence need  be  made  to  it.  Separate  mo- 
tions were  filed  by  tbe  defendants  to  re- 
quire tbe  plaintiff  to  make  the  petition 
more  definite  and  certain.  These  were 
overruled,  and  thereafter  the  defendants 
severally  filed  answers  to  tbe  second 
amended  petition,  which  contained, 
among    other    things,    admissions   that 


James  A.  Loper  exercised  tbe  dntles  of 
county  treasurer  of  Atchison  county  from 
October  10, 1882,  until  November  10. 1885: 
that  he  was  then  suspended  from  the  ex- 
ercise of  bis  duties  as  county  treasurer  by 
order  of  the  county  commisslonerB  of 
Atchison  county;  that  be  accounted  (or 
and  paid  over  to  the  several  funds  entitled 
to  the  same  the  sum  of  $440,891.45.  The 
answer  further  alleged  that  on  the  lOtb  of 
November,  1885,  the  county  commissioners 
stated  tbe  amount  of  defalcation  of 
James  A.  Loper  on  that  date  at  tbe  snm 
of  $13,448.45;  that  since  that  day,  and 
prior  to  tbe  commencement  of  tbis  action, 
be  bad  paid  over  to  S.  A.  Frazier,  acting 
county  treasurer,  $4,011.46.  Tbe  answer 
also  alleged  that,  after  allowing  Loper 
tbe  credits  to  wbicb  be  was  entitled,  tbe 
claims  of  tbe  county  commlHsioners 
against  blm  amounted  to  tbe  sum  of 
$11,828.28  only,  and  that  tbis  included 
erroneous  items  and  charges,  wbicb.  after 
being  deducted,  left  a  net  balance  on  such 
account  of  $6,843.60  only.  Tbe  fourth 
countintbeanswer  alleged  that  there  was 
no  deficiency  In  the  accounts  of  James  A. 
Loper  during  his  first  term  of  office,  and 
further  stated  that  be  bad  paid  out  dur- 
ing that  term  of  office  $30,000  in  excess  of 
all  liabilities.  Tbe  fifth  count  alleged 
that  James  A.  Loper  was  entitled  tu 
the  salary  of  $4,000  a  year,  and  that 
be  had  received  no  part  of  his  salary  after 
October  14,  1885,  and  asked  that  this  sum 
be  applied  upon  any  deficiency,  if  any  such 
deficiency  existed  in  his  accounts,  as  coun- 
ty treasurer.  The  sixth  count  of  tbe  an- 
swer alleged  that  the  county  rommiasion- 
ers  had  been  negligent  in  designating  a 
responsible  bank  in  Atchison  coanty  for 
James  A.  Loper.  as  treasurer,  in  which  to 
deposit  bis  official  tuuda;  and  further 
alleged  that,  If  any  deficiency  occurred  ou 
account  of  any  moneys  coming  into  hia 
bands  as  county  treasurer,  tbe  same  was 
wholly  caused  by  tbe  acts  and  conduct 
of  the  board  of  county  coumlssioners  of 
Atchison  county. 

To  the  answer  a  reply  was  filed,  con  talo- 
ing  a  general  denial  <if  tbe  2d,  3d,  4tb,  oth, 
and  6tli  counts  of  the  answer,  and  alleg- 
ing, substantially,  that  the  official  bonds 
of  James  A.  Loper  were  executed  at  tbe 
Instance  of  the  First  National  and  the 
Atchison  Savings  Banks,  and  that  the 
sureties  upon  both  official  bonds  were 
offlcera  and  parties  interested  in  thuse 
banks,  and  that  James  A.  Loper  agreed 
with  siicb  banks,  and  the  sureties  thereon, 
to  deposit  the  official  funds  received  hy 
him  in  said  banks  In  equal  proportions  as 
other  deposits.  The  reply  also  contained 
the  application  of  the  sureties  upon  tlie 
official  bonds  to  have  .Tames  A.  Loper  sus- 
pended as  county  treasurer,  and  other 
parties  to  be  appointed  as  acting  treas 
urers.  and  that  the  county  com raissloners, 
in  sucb  suspension  and  removal,  acted  in 
accordance  with  tbe  wishes  of  the  sure- 
ties on  tbe  official  bonds.  The  case  was 
taken  on  change  of  venue  to  Brown  coun- 
ty, in  this  state,  on  May  19,  1888,  and, 
upon  the  motion  of  the  plaintiff,  the  case 
was  referred  to  B.  A.  Seaver,  an  attorney 
at  law,  to  take  the  proof  therein,  and  to 
report  to  tlie  court  bis  condosions  ot  fact 
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and  law.  The  defendants  objected,  and 
protested  against  the  reference,  and  ex- 
cepted thereto.  The  hearing;  before  the 
reteree  commenced  on  the  3d  day  of  Au- 
gust, 1888,  in  the  court-house  at  Hia- 
watha, in  Brown  county.  The  defend- 
ants again  objected  to  the  reference,  and 
demanded  a  trial  before  a  Jury.  This  was 
denied,  and  the  referee  proceeded  with  the 
case.  After  the  referee  had  made  his  re- 
port to  the  district  court,  judgment  was 
entered  thereon  against  the  defendants 
for  f 8,586.66,  with  $1,()70.69  as  interest, 
making  a  total  of  f  10,257.35;  $350  were 
allowed  as  the  referee's  lees,  and  fl62  as 
lees  for  the  stenographer.  Ail  of  the  de- 
fendants excepted,  and  bring  the  case 
here. 

«e/ieca  Heath  and  W.  W.  &  W.  F.  Guth- 
rie, for  plaintiffs  in  error.  «V.  T.  Blund, 
James  W.  On,  and  H.  At.  Jackson,  tor  the 
State. 

HoBTON,  C.  J.,  {after  stating  the  facta.) 
The  first  error  complained  of  is  the  refusal 
of  the  court  to  require  the  plaintiff  below 
to  make  more  definite  and  certain  the  sec- 
ond amended  petition.  If  there  was  any 
error  in  such  refusal,  it  is  wholly  Imma- 
terial, in  view  of  the  subsequent  pleadings 
which  were  filed.  The  answer  of  the  de- 
fendants below  contained,  as  a  part  there- 
of, a  statement  of  the  accounts  of  James 
A.  Loper,  as  county  treasurer,  as  shown 
by  the  books  in  the  clerk's  office  of  Atchi- 
son county  of  the  date  of  the  17th  of  May, 
1886,  embracing  over  12  pages.  This  state- 
ment purported  to  give  the  Items  of  cred- 
its and  debits  for  and  against  I^oper,  as 
county  treasurer.  In  detail,  and  also  in  the 
aggregate.  With  this  statement  in  the 
answer,  and  with  the  allegations  of  the 
answer  concerning  the  same,  the  defend- 
ants were  fully  apprised  of  the  specific 
claims,  and  each  item  thereof,  against 
Loper  ns  county  treasurer.  The  reply  to 
the  answer  stated  theoffl(;lal  action  of  the 
board  of  county  commissioners  of  Atchi- 
son county  on  November  10, 1885,  and  on 
November  18th  of  the  same  year,  in  sus- 
pending James  A.  Loper  as  county  treas- 
urer, and  in  appointing,  in  the  first  In- 
stance, C.  W.  Bust  as  acting  county  treas- 
urer, and  In  the  second  instance  of 
appointing  In  bis  place  S.  A.  Frazier  as 
acting  county  treasurer.  Therefore  in  the 
reply  the  defendants  were  fully  informed 
of  the  official  action  of  the  county  com- 
missioners as  to  any  suspension  or  remov- 
al of  Loper  as  county  treasurer. 

The  next  complaint  Is  that  tbe  trial 
court  had  no  power  to  make  the  reference 
of  the  case  against  the  objections  of  the 
defendants.  It  is  also  urged  that  tne  de- 
fendants were  entitled  to  a  trial  by  jury. 
It  has  been  frequently  decided  by  this 
court  that  tbe  state  constitution  entitles 
a  party  to  a  Jury  trial  only  in  such  cases 
as  prior  to  the  constitution  be  had  a  right 
to  a  jury  in.  Ross  v.  Commissioners,  16 
Kan.  411.  Under  the  provisions  of  section 
'J92  of  the  Code,  a  reference  was  not  only 
proper,  but,  in  a  case  like  this,  necessary. 
The  petition  alleged,  in  the  first  cause  of 
action,  that  in  1882  and  1883  Loper.  as 
county  treasurer,  received  tax-rolls  and 
other  large  sums  of  money,  aggregating 
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$453,834.78,  and  that  he  was  entitled  to 
credits  thereon  of  $440,891.45.  Tbe  peti- 
tion further  alleged,  as  a  second  cause  of 
action,  that  Loper  received  as  county 
treasurer.  In  1^84,  tax-rolls  amounting  to 
$271,061.85.  and  other  moneys  amounting 
to  $30,072.55,  and  that  of  these  sums  he 
failed  to  account  for  $12,443.33.  Then  the 
answer  set  up  an  itemized  statement  made 
out  by  the  clerk  of  Atchison  county  of  tbe 
accounts  of  James  A.  Loper,  as  county 
treasurer,  in  detail,  during  the  time  he 
served  as  county  treasurer.  The  answer 
contained  tbe  further  allegation  that  Lo- 
per, during  bis  first  term  of  office,  paid  out 
as  county  treasurer  the  sum  of  $30,000  in 
excess  of  all  moneys  received  by  him. 
Tbe  reply  contained  a  general  denial  to 
the  new  matters  alleged  In  tbe  answers. 
Upon  the  pleadings,  and  the  issues  framed 
thereby,  an  examination  of  mutual  ac- 
counts was  required.  In  such  a  case  the 
court  may  direct  a  reference  when  the  par- 
ties do  not  consent. 

Farther  complaint  is  made  that  there- 
port  of  the  referee,  and  tbe  Judgment  rnn- 
dered  thereon,  are  not  sustained  by  the 
pleadings.  It  appears  that  the  total 
claims  alleged  In  the  second  amended  peti- 
tion, as  originally  filed,  aggregated  $754,- 
469.18.  The  reply  did  not  increase  or  vary 
this  amount.  The  referee  reported  that 
Loper  was  entitled  to  credits  aggregating 
$754,142.83.  Therefoie  the  credits  to  which 
Loper  was  entitled,  under  the  findings  of 
the  referee,  were  $326.35  less  than  the  debts 
or  charges  against  him  as  alleged  lu  the 
second  amended  petition.  The  tax-rolls 
of  1884,  according  to  the  proof,  were  $6,- 
344.61  less  than  alleged;  therefore  tbe  total 
charges  of  $754,469.18  were  decreased  by 
the  proof  before  the  referee  of  that  amount, 
thereby  making  the  charges  less  than  the 
credits.  While  the  case  was  being  heard 
by  the  referee,  and  when  It  appeared  that 
the  credits  to  which  Luper  was  entitled 
exceeded  the  charges  against  him  in  the 
petition,  defendants  requested  tbe  referee 
to  stop  the  further  taking  of  evidence. 
Thereupon  the  plaintiff  asked  leave  of  the 
referee  to  amend  Its  second  count  or  cause 
of  action  by  incrcanlng  the  snm  of  $30,072.- 
55,  alleged  to  have  been  received  by  Louer 
as  county  treasurer,  to  $40,072.5,5.  The 
referee  refuspd  to  stop  the  hearing  or  al- 
low the  amendment  requested,  but  pro- 
ceeded with  the  case.  He  subsequently 
made  his  report  to  the  court,  showing  the 
total  charges  against  Loper  as  county 
treasurer  at  $763,351.35,  and  stating  his 
credits  at  $754,142.88,  leaving  a  balance  of 
$9,208.52,  which  balance  be  reduced  by 
other  credits  to  $8,172..57.  When  the  ref- 
eree's report  was  examined  by  the  district 
court,  the  court  allowed  the  motion  of  de- 
fendants to  change  the  $30,072.55  charged 
to  Loper  to  $40,072.45,  thereby  increaRiug 
the  claims  of  the  second  cause  of  action 
$10,000.  Tbe  court  then  entered  Judgment 
against  the  defendants,  Including  interest, 
for  $10,2.57.35.  The  amendment  of  $10,0tH) 
allowed  by  the  court  did  not  Increase  the 
claims  of  the  petition  sufficiently  to  sus- 
tain tbe  findings  of  tbe  referee  and  the 
judgment  rendered.  The  petition,  as 
finally  amended,  alleged  the  total  claims 
or  charges  against  Loper  at  $764,469.18, 
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made  ap  of  the  tnllo-vring  surns :  f  453, 334.- 
78,  f271,0C1.85.  $40,072.55.  The  charge  ot 
f  271,061.86  for  the  tax-rolls  of  1884  must  be 
reduced,  under  the  findings  of  the  referee, 
to  f264,727.24,  being  f6,344.61  less  than 
stated  in  the  petition.  Therefore  this  Hnm 
must  be  deducted  from  9764,469.18,  leaving 
9758,124.57  aa  the  only  charges  of  the  peti- 
tion established  by  proof,  nnder  the  find- 
ings of  the  referee.  The  total  credits  al- 
lowed by  the  referee  were  9754,142.83.  If 
the  credits  proved  be  deducted  from  the 
charges  of  the  petition  as  finally  amended, 
the  recovery  or  judgment  would  be  about 
94,000,  not  98,172.57.  as  reported  by  the  ref- 
eree, or  98,586.66,  as  increased  by  the  court. 
But,  if  the  counts  or  causes  of  action  of 
the  petition  be  considered  separately,  a 
less  favorable  showing  is  made  for  the 
plaintiff.  So  examined  and  considered, 
the  findings  of  the  referee  and  judgment 
cannot  be  sustained  under  the  allegations 
of  the  petition  as  amended,  and  the  proofs. 
The  second  count  or  cause  of  action  in  the 
petition,  as  amended,  charged  Loper,  as 
county  treasurer,  with  the  tax-rolls  of  1884, 
amounting  to  9271.061.8.'),  and  other  mon- 
eys, amounting  to  940,072.33,  total,  9311,- 
134.4U:  bnt  the  tax-rolls  of  1884  amount- 
ed to  9264,727.24  only,  being  96,344.61  less 
than  stated  in  the  petition.  This  sum  de- 
ducted from  9311.134.40  leaves 9304,790.79  as 
the  charges  in  the  second  cause  of  action 
of  the  petition,  construed  with  the  proofs 
and  findings  of  the  referee.  The  referee  re- 
ported upon  the  first  count  or  cause  of  ac- 
tion in  the  petition  910.58  only  asthe  deficit, 
and  stated  that  Loper  was  entitled  to  cred- 
its duriiighls  second  term  of  office  for  9305,- 
306.65,  making  his  credits  nearly  9500  in  ex- 
cess of  the  charges  established  under  the 
second  count  or  cause  of  action  of  the  peti- 
tion. Therefore  the  finding  of  the  referee 
ot  98,161.99,  with  Interest,  against  Loper 
under  the  second  count  or  cause  of  action 
In  the  petition,  is  clearly  erroneous,  if  the 
allegations  of  the  petition  and  reply,  even 
as  amended,  are  to  have  force  or  effect. 
It  appears  from  the  findings  of  the  referee 
that,  at  the  close  of  the  first  official  term 
of  Loper,  942,515,88  were  In  bis  bands  as 
county  treasurer,  which  were  carried  for- 
ward  to  the  like  funds  In  his  second  term, 
or  rather  turned  over  by  him  from  bis  first 
term  to  his  second  term.  This  sum  should 
have  been  alleged  In  the  second  count  or 
cause  of  action  of  the  petition.  Out  of 
nbandant  caution,  this  sum  might  have 
been  included  in  both  causes  of  action.  It 
is  elementary  that  a  plaintiff  cannot  re- 
cover beyond  the  allegations  of  his  plead- 
ings. 

It  is  urged  that  the  report  of  the  referee 
and  the  judgment  of  the  court  below  may 
be  sustained  under  the  decision  of  Harve.T 
Co.  V.  Munger,  24  Kan.  205;  but  that  case 
does  not  control,  because  it  appears  from 
the  findings  of  the  referee  that  the  amount 
of  deficit  for  the  first  term  was  910.58  only, 
and  that  the  credits  ot  the  second  term  ex- 
ceeded the  amount  ot  deficit  alleged  for 
that  term.  After  the  referee  filed  his  re- 
port, the  court  might  have  allowed  the 
pleadings  to  he  amended  as  now  desired, 
upon  such  terms  as  were  just  and  proper, 
and  then  ordered  another  reference,  if 
farther   proof   was   necessary.     But  the 


amendment  granted  by  the  conrt  did  not 
go  far  enough.  It  did  not  increase  the 
charges  against  Loper  suflaclently.  It  is 
suggested  upon  the  part  ot  the  plaintiff 
that  the  report  of  the  refereeand  the  judg- 
ment may  be  sustained  upon  the  answer 
filed  to  thesecond  amended  petition,  which 
contains  the  statement  of  the  charges 
against  Loper  as  county  treasurer  made 
out  and  certified  to  by  the  county  clerk. 
It  is  possible,  if  there  were  no  other  an- 
swer than  that  contained  in  the  third  de- 
fense, which  includes  this  statement,  we 
might,  construing  the  allegations  ot  such 
defense  most  strongly  against  the  pleader, 
uphold  the  findings  of  the  referee  and  the 
judgment  rendered;  but  two  difficulties 
prevent:  First.  If  that  defense  be  consid- 
ered an  admission  of  the  certified  state- 
ment as  correct,  then  a  few  items  only  are 
in  dispute  between  the  parties,  and  no  ref- 
erence of  the  case  ought  to  have  been 
made.  Mostof  these  items  raiseqnestions 
of  law  only.  Second.  The  fonrth  defense 
set  forth  the  payment  of  930,000  by  Loper, 
as  county  treasurer,  during  his  first  term 
ot  office,  in  excess  ot  any  deficit.  When 
the  case  was  before  the  referee,  all  that 
the  defendants  below  were  required  to  do 
to  entitle  them  to  judgment  was  to  estab- 
lish that  the  credits  during  the  first  and 
second  official  terms  of  Loper  were  in  ex- 
cess of  the  charges  against  him.  If  it  be 
conceded  that  the  third  defense  was  an 
admission  of  the  accounts  certified  to  by 
the  county  clerk,  there  are  other  allega- 
tions in  the  answer  that  the  balance 
claimed  from  Loper  was  overpaid. 

It  is  suggested  upon  the  part  ot  the 
plaintiff  that  this  court  may  pass  apon 
the  case  as  If  the  amendments  which  ought 
to  have  been  made  were  in  fact  made  be- 
fore the  case  went  to  the  referee.  Kail- 
road  Co.  V.  Caldwell,  8  Kan.  244;  Hawley 
v.  Histed,  10  Kan.  266;  Organ  Co.  v.  Las- 
ley,  4(1  Kan.  52i,  20  Pac.  Kep.  228;  Lemon 
V.  Pryden,  43  Kan.  477,  23  Pac.  Rep.  641. 
We  cannot  do  this,  because  the  defendants 
objected  in  every  possible  way  to  the  in- 
sufficieut  allegations  ot  the  petition  before 
the  referee  and  the  court.  At  the  very 
first  opportunity  they  bad,  they  filed  a 
motion  asking  the  petition  to  be  made 
more  definite  and  certain.  This  was  over- 
ruled, and  the  ol)jection8  which  they  com- 
menced at  their  first  appearance  in  the 
court  below  were  kept  up  in  all  the  pro- 
ceedings ot  that  court,  and  are  vigorously 
insisted  upon  again  in  this  court.  If  the 
case  had  been  tried  by  ail  the  parties  as  if 
the  pleadings  bad  been  amended,  or  it  no 
objection  had  been  taken  to  the  proof  v  f 
all  the  charges  of  the  official  terms  of 
Loper,  as  county  treasurer,  we  might  con- 
sider the  pleadings  as  amended  tocouform 
to  the  facts  proved ;  bnt  we  cannot  do 
this  now.  Green  v.  Dunn,  5  Kan.  254; 
Pratt  V.  Brockett,  20  Kan.  201.  If  the  pe- 
tition was  merely  detective,  or  if  the  vari- 
ance In  the  proof  was  trivial  only,  under 
some  ot  the  decisions  ot  this  court,  we 
might  pass  upon  the  case  as  it  amended. 
Railway  Co.  v.  Montelle,  10  Kan.  119; 
Pape  V.  Bank,  20  Kan.  440;  Bunk  v.  Hage- 
man.  31  Kan.  599,  3  Pac.  Rep.  324;  City  ot 
Topeko  v.  Sherwood,  39  Kan.  690, 18  Pac. 
Rep.   933;  Grandstaff  v.  Browo,  23  Kan. 
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176.  Bnt  we  cannot  now  ctannge  the  peti- 
tion by  allnwlDS  amendmeuts  of  $8,000  or 
910,000  more  than  reqaested  of  the  court 
below,  with  DO  opportaaity  for  either 
party  to  preaont  other  or  further  evidence. 
If  the  court  had  allowed  the  amendments 
now  aug'Keated.the  defendants  might  have 
aaked  and  obtained  a  farther  reference,  80 
that  additional  proof  conid  bare  been  re- 
ceived. On  account  of  the  errors  referred 
to.  the  jadKOient  of  the  district  court  must 
be  reversed. 

There  areTarious  other  importaot  ques- 
tioDB  discussed  in  the  briefs,  and,  in  view 
of  another  tiial.  It  Is  deemed  advisable  to 
comment  upon  some  of  them.  It  Is  con- 
tended that  Loper  was  only  suspended, 
and  therefore  was  not  required  by  the 
statute  to  deliver  to  either  Rust  or  Fra- 
iler the  moneys  In  his  hands  by  virtue  of 
bis  oltlce;  that  this  action  was  prema- 
turely brought,  becauHe  no  sufficient  de- 
mand was  made  for  any  balance  claimed ; 
and  that,  as  Loper  was  saspended  and 
not  removed,  he  was  entitled  to  his  salary 
until  the  end  of  his  term.  It  is  also  con- 
tended, as  the  law  requires  the  appoint- 
ment of  a  depository  in  all  counties  of  the 
population  of  Atchison,  and  the  daily  de- 
posit of  the  treasurer's  funds  therein,  that 
the  Horetlcs  of  I^oper  signed  his  oftiuial 
bonds  with  this  la  w  as  a  part  of  the  con- 
tract, and  that  the  failure  of  the  county 
commissioners  to  designate  such  deposi- 
tory, and  compel  tha  daily  deposit  of  the 
treasurer's  funds,  limited  or  discharged 
tlie  sureties  from  liability.  It  appears 
that  on  November  18,  1885,  at  the  instiince 
of  the  sureties,  the  county  commlHsioners, 
having  previously  suspended  James  A. 
I^per  as  county  treasurer,  appointed  S. 
A.  Fraxler  acting  county  treasui^r,  "to 
forthwith  take  possession  of  the  county 
treasurer's  otUce,  the  books,  papers,  mon- 
eys, and  records  thereof,  and  to  do  and 
perform  all  the  duties  and  assume  all  the 
responsibllltlea  of  acting  county  treasurer 
(.luring  the  further  suspension  of  .lames 
A.  Loper,  county  treasurer,  and  until  the 
further  order  of  the  board. "  This  order, 
made  with  the  consent  of  the  parties  now 
complaining,  was  fully  authorized,  under 
the  provlMons  of  paragraph  1709,  Gen.  St. 
1889;  State  v.  Majors.  16  Kan.  440.  In- 
stead of  using  the  word  "suspension,"  un- 
der the  facts  disclosed,  the  order  should 
have  been  absolute  removal.  Fracier  was 
appointed  the  acting  county  treasurer, 
and  the  sureties  agreed  to  become  respon- 
sible as  bis  bondsmen  for  all  his  acts.  He 
was  such  a  successor  nt  Loper  that  under 
paragraph  1703,  Gen.  St.  1889,  be  was  en- 
titled to  have  received  from  him  all  mon- 
eys In  his  hands  by  virtue  of  his  office. 

Prior  to  the  commencement  of  this  ac- 
tion in  the  court  below  Loper  was  well 
acquainted  with  the  proceedings  of  the 
county  commissioners,  his  suspension  from 
office,  the  appointment  of  an  acting  coun- 
ty treasurer,  the  claims  made  against  him, 
and  at  no  time  has  he  offered  or  tendered 
to  his  successor  In  office,  or  to  any  one 
else,  any  of  the  balance  alleged  to  be  dne; 
therefore  we  do  not  think  the  action  was 
prematun-ly  brought,  or  that  any  defense 
can  be  made  for  him  upon  the  ground  that 
be  bad  not  resigned  or  been  removed  from 


oflQce.  His  suspension,  succeeded  by  the 
appointment  of  Frasler  in  the  terms  of  the 
order  referred  to,  was  in  one  sense  n  re- 
moval from  office ;  at  least  such  a  removal 
as  Is  embraced  in  paragraph  1703,  Gen.  St. 
1889.  If  the  county  commiasloners  had 
suspended  Loper  as  county  treasurer  tem- 
porarily, for  the  purpose  of  exauilning  the 
public  funds,  and  then,  if  these  bad  been 
found  correct,  he  had  resumed  the  dis- 
charge of  bis  official  duties,  much  that  is 
said  in  the  briefs  of  defendants  about  his 
right  to  his  salary  would  have  fonre.  But 
the  commissioners  did  not  suspend  him 
merely.  They  appointed  Frazier  as  acting 
county  treasurer,  as  bis  successor  during 
such  suspension,  and  such  acting  county 
treasurer  discharged  all  the  duties  of  the 
office  to  the  end  of  Loper's  term.  If  the 
county  commissioners  had  made  an  order 
of  absolute  removal.  It  would  not  have 
accomplished  broader  results  In  this  re- 
spect. If,  after  suspension.  It  were  deter- 
mined that  a  county  treasurer  was  not  in 
default,  but  had  been  unjustly  suspended, 
he  would  be  entitled  to  be  reinstated,  and, 
of  course,  entitled  to  his  salary  to  the  end 
of  his  term  of  office.  But  if,  for  the  pres- 
ervation and  protection  of  the  public 
funds,  a  county  treasurer  is  suHpended  or 
removed,  and  it  appears  upon  uxamlDa- 
tion  that  such  suspension  or  removal  is 
fully  justified,  the  officer,  whether  suspend- 
ed or  removed,  ought  not  to  be  entitled 
to  any  salary  after  such  suspension.  If 
the  allegations  In  the  reply  are  true,  that 
the  officers  and  persons  Interested  In  the 
First  National  and  the  Atchison  Savings 
Banks  exe<:uted  theofUcial  bonds ofLoper, 
as  county  treasurer,  with  the  agreement 
that  I<oper  was  to  deposit  the  official 
funds  In  about  equal  proportions  lu  the 
banks  for  their  use  and  benefit,  as  other 
deposits,  or  If  the  sureties,  with  full  no- 
tice thereof,  permitted  this  to  be  done,  they 
cannot  limit  or  lessen  their  liability  by 
charging  or  proving  the  failure  of  the 
county  commissioners  to  designate  a  de- 
pository for  the  public  funds.  Parties 
cannot  make  an  arrangement  favoring 
the  violation  of  a  statute  regulating  the 
duties  of  a  public  officer,  and,  having  ob- 
tained an  advantage  or  profit  thereby, 
ask  that  their  liability  upon  the  official 
bond  of  such  officer  be  lessened  or  dis- 
charged because  tbe  statute  was  not  com- 
plied with.  State  v.  McCrillus,4  Kan. 250; 
State  V  Magill,  Id.  416;  Clougb  v.  Hart, 
8  Kan.  487;  Mnnley  v.  City  of  Atchison,  » 
Kan.  358.  The  judgment  of  the  district 
court  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
Ail  tbe  Jastices  concurring. 


McLLAKBY  et  al.  T.  Homes. 

(Supreme  Court  of  Kansas.    April  8, 1898.) 

RBPLBTIN — EVIDKNCE — PbBSUMPTIONS   ON  APPEAL 

— Wbonoful  Ezecutios— LiABiuTr  of  Juoq- 

MBVT  CrBDITOB. 

1.  fVbere  there  Is  any  conflict  in  the  evi- 
dence, the  supreme  court,  In  reviewiog  a  Judg- 
ment, will  assume  that  the  evidence  supporting 
the  claim  of  the  party  tor  whom  the  lower  court 
found  is  troe,  and  that  contrary  evidence  is  un- 
true. •> 

3.  A  judgment  creditor,  as  well  as  a  consta- 
ble, is  liable  for  exempt  property  seized  and  sold 
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on  execation  by  the  latter  at  the  instance  of  the 
former. 

8.  In  replevin  to  recover  a  gray  mare  and  a 
sorrel  mare,  the  fact  that  the  record  reveals  the 
word  "gray"  In  one  place  instead  of  the  word 
"sorrel, "  will  not  invalidate  the  judgment  where 
the  record  recites  that  judgment  was  rendered 
for  plaiutiS  for  the  return  of  a  gray  mare  and  a 
sorrel  mare,  or  the  value  thereof. 
W  Pac.  Rep.  817,  47  Kan.  99,  affirmed. 

On  rehearlug. 

Per  Curiam.  This  case  was  dismissed 
by  this  court  on  October  10,1891.  47  Kan. 
99,  27  Pac.  Rep.  817.  In  due  time  the 
plalntilfB  In  error  moved  for  a  rehearing, 
for  a  reinstatment  of  the  case,  and  for  a 
decision  upon  the  merits;  but  a  decibion 
upon  the  luerits  would  not  be  of  any  bene- 
fit to  the  plaintiffs  in  error.  It  would  re- 
sult in  an  affirmance  of  the  Judgment  of 
the  court  below.  It  appears  that  on  Sep- 
tember 7,  1888,  a  judgment  was  rendered 
by  a  Justice  of  the  peace  of  Rooks  county 
in  favor  of  J,  F.  Mullaney  and  against 
Oliver  Humes  for  97,  debt  and  damages, 
and  for  costs  of  suit,  f75.95;  and  immedi- 
ately afterwards  the  Justice  of  the  peace 
Issued  an  execution  on  the  Judgment,  and 
placed  It  in  the  hands  of  C.  E.  Burbaus, 
constable,  for  collection.  Burhans  Im- 
mediately went  to  the  residence  of  Humes 
tor  the  purpose  of  levying  upon  sufficient 
of  bis  personal  property  to  satisfy  the  ex- 
ecution. Humes  at  the  time  was  a  mar- 
ried man, and  had  a  wife  and  twochlldren. 
He  also  had  12  bead  of  horses,  or,  to  be 
more  accurate,  12  animals,  male,  female, 
old  and  young,  of  the  horse  kind,  and  also 
S3  bead  of  neat  cattle;  but  all,  or  very 
nearly  all,  of  this  property  was  mortgaged 
to  seciiredebts.  It  doe« not  appear  wheth- 
er Humes  had  any  other  property  or  not. 
Hnmes  objected  to  the  constable's  taking 
any  of  his  property.  Upon  this  subject 
Burhans  testitlerl,  amouK  other  things,  as 
follows:  "Question.  Did  you  levy  that 
execution  on  thepropertyof  Humes?  An- 
swer. I  went  over  there  for  the  property, 
and  be  didn't  consent  to  let  It  go,  and  I 
illdn't  take  it  that  time.  And  then  my 
wife  was  sick.  I  could  not  leave  home.  I 
had  Mr.  Swan  go  in  my  place, — deputized 
him.  Q.  State  how  you  were  received 
when  you  went  to  levy  tbatexecution.  A. 
He  said  he  would  not  let  any  property  go. 
Q.  Make  any  threats  against  you?  A. 
No,  sir."  BurhauH  did  not  levy  upon  any 
of  the  property,  but  returned  the  execution 
Afterwards,  and  on  September  12,  18S8, 
—just  five  days  after  the  rendition  of  the 
judgment, — the  JustIi;eof  the  peace  Issued 
another  execution,  and  placed  It  In  the 
hands  of  R.  W.  Swan,  as  special  constable, 
for  the  purpose  that  he  might  execute  the 
same.  Swan  went  to  the  residence  of 
Humes,  and  he  testified  that  he  levied  up- 
on about  10  horses  and  about  28  head  of 
neat  cattle  to  satisfy  the  foregoing  execu- 
tion; and  that  he  left  the  property  in  the 
bands  of  Humes,  as  his  agent,  to  take  care 
of  until  he  should  call  for  it.  He  testified, 
among  other  things,  as  follows:  "Ques- 
tion. At  the  time  you  went  and  told  him 
you  would  leave  It  In  his  care  as  vour 
agent?  Answer.  He  said  he  would  not 
consent  for  that  property  to  go.    Q.  You 


say  that  you  told  him  that  yon  would  leave 
it  there  as  your  agent  after  you  bad  levied 
upon  It?  A.  Yes,  sir.  Q.  What  answer 
did  Humes  make  about  holding  the  prop- 
erty safely  for  you?  A.  He  said  be  would 
hold  the  property.  In  case —  I  under- 
stood, in  case  he  didn't  file  his  appeal 
bond  by  Monday,  that  I  was  to  come 
back,  and  he  was  to  satisfy  the  execution. 
That  is  what  he  told  me."  But  Humes 
testified  that  no  such  levy  was  ever  made; 
that  he  never  consented  to  any  such  levy, 
or  to  any  levy,  or  that  he  would  hold  the 
property  for  Swan,  or  that  It  might  ever 
be  sold  on  execution.  Humes  testified, 
among  other  things,  as  follows:  "Ques- 
tion. I  will  get  you  to  state  it  you  didn't 
turn  over  the  mares  and  all  other  proper- 
ty to  the  constable  when  he  went  there. 
Answer.  No,  sir;  1  never  did.  Q.  Didn't 
you  tell  the  constable  that  yon  considered 
he  had  levied  upon  and  was  then  holding 
these  horses?  If  you  were  only  allowed, 
yon  would  keep  them  a  day  or  two  more? 
A.  No,  sir;  I  didn't.  Q.  Didn't  you  run 
oft  the  stock  atter  you  had  agreed  with 
tbeconstable, — afteryou  agreed  you  would 
keep  It  safely  for  him  ?  A.  I  never  agreed 
that  I  would  keep  It  for  him.  Q.  Didn't 
you  run  the  stock  away  after  the  consta- 
ble had  levied  on  It,  and  left  it  in  your 
charge?  A.  No, sir;  I  didn't,  ♦  •  •  A. 
Yes,  sir.  The  way  he  came  there,  the  con- 
stable came  and  wanted  It.  Mullaneybad 
failed  to  put  up  a  bond  to  secure  him, — In- 
demnifying bond  to  take  this  stock, — and 
I  told  the  constable  1  would  not  let  It  go. 
1  wanted  to  know  what  kind  of  bond  he 
put  up.  He  said  bo  didn't  know,  but  I 
understood  the  justice  told  him  the  bond 
was  good.  *  •  •  Q.  When  did  they  do 
that?  Before  this  execution  was  levied  or 
afterwards?  A.  That  Is  what  I  under- 
took to  tell  you.  He  came  there,  and  said 
he  was  going  to  take  the  stock,  and  I 
would  not  let  him—  Q.  Who  did?  A. 
Swan.  Q.  Who  IsSwan?  A.  The  deputy 
constable.  Q.  I.ievied  on  it?  A.  No,  sir; 
he  never  levied  on  it.  •  •  *  Q.  Now, 
Mr.  Humes,  isn't  it  a  tact  that  Swan  bad 
gone  there  as  constable,  and  levied  on  this 
stock,  and  told  you  ho  would  hold  you  re- 
sponsible for  Its  safe-keeping?  A.  He  did 
not.  He  says,  'Mnllanpy  is  trying  to  bull- 
dose  you  right  through.'  He  says,  'I  will 
not  serve  any  papers  on  you  at  all  until 
the  ten  days  Is  up.'"  After  Swan  was  at 
Humes'  residence,  Humes  sold,  subject  to 
the  mortgages,  or  permitted  the  mort- 
gagees to  take,  nearly  ail  the  aforesaid 
property.  When  Swan  returned  to  Humes' 
residence,  as  he  afterwards  did,  he  ob- 
tained the  possession  of  two  mares,  two 
cows,  and  two  colts.  On  the  day  the 
property  was  to  be  sold  by  Swan  as  con- 
stable, Humes  appeared,  objected  to  the 
sale  of  the  mares  and  cows,  for  the  reason, 
as  he  claimed,  tliat  they  were  exempt  from 
execution,  and  he  warned  all  persons  pres- 
ent not  to  purchase  them.  The  constable, 
however,  Hold  them;  and  Afullaney,  who 
was  theplalntiff  in  theexecntion,and  who 
was  present,  and  had  knowledgeof  all  the 
facts,  purchased  one  of  the  mares.  Humes 
then  commenced  this  present  action,  which 
Is  replevin.  In  the  district  court  of  Rooks 
county,  against  both  Swan  and  Mullaney, 
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for  the  recovery  of  the  two  marea  and  the 
two  cows.  The  sheriH,  however,  was  un- 
able to  obtain  the  poHseBHion  of  the  prop- 
erty by  virtue  of  the  writ  of  replevin,  and 
waa  therefore  unable  to  deliver  the  pos- 
aeaaion  of  the  property  tu  Hnmes.  On  the 
trial,  which  was  before  the  court  without 
a  jury,  the  flndinKS  and  judgment  were  in 
favor  of  Humes  and  against  both  the  de- 
fendants Mullaney  and  Swan  for  a  return 
<it  the  property  or  its  value,  to  wJt,  f  240, 
and  for  costs  of  salt;  and  Mullaney  and 
Swan,  as  plaintiffs  in  error,  bring  the  case 
to  this  court  tor  review. 

As  the  court  below  found  generally  in 
favor  of  Humes  and  aguiast  the  defend- 
ants beluw,  we  must  assume,  in  all  cases 
where  there  is  any  conflict  In  the  evidence, 
that  the  evidence  trending  to  support  the 
clairo  of  Humes  Is  true,  and  that  all  the 
evidence  upon  the  other  aide  or  against 
Homes'  claim  is  not  true;  and,  viewing 
the  evidence  in  this  light,  then  certainly 
nothing  happened  that  would  estop 
Humes  from  claiming  that  the  property 
in  controversy  was  exempt;  and  it  was 
pzeropt.  Taking  this  view  of  the  evi- 
dence, no  levy  was  made  upon  any  of 
Humes'  property  until  the  constable. 
Swan,  finally  took  the  two  mares,  two 
cows,  and  two  calves  into  his  possession 
for  the  purpose  of  selling  the  same.  And 
this  was  probably  In  fact  the  only  levy 
that  was  ever  made.  We  must  so  con- 
sider It.  under  the  evidence  and  findings. 
There  are  many  objections  that  might  be 
urged  against  the  validity  of  the  con- 
stable's alleged  or  supposed  levy  upon  the 
8  to  12  horses  and  upon  the  25  to  33  neat 
cattle,  but  it  is  not  necessary  to  state 
them.  Taking  tbe  evidence  of  Humes  as 
true,  the  property  was  certainly  exempt 
from  the  execution  under  the  statutes  of 
this  state  and  the  decisions  of  this  court. 
Hico  V.  Nolan,  33  Kan.  28,  5  Pac.  Rep. 
437:  Gardner  v.  King,  37  Kan.  671, 15  Pac. 
Rep.  920. 

Mullaney  was  the  plaintiff  in  the  execu- 
tion levied  upon  the  property  of  Humes, 
and  it  was  at  his  instance  that  the  execu- 
tion was  issued  and  levied ;  and  Swan, 
the  constable,  was  simply  his  iigent  in  tbe 
seizure  and  sale  of  the  property;  hence 
Mullaney,  as  well  as  Swan,  is  liable  for  all 
the  property  wrongfully  seized  and  sold. 

It  is  further  claimed  that  tbe  judgment 
is  for  the  recovery  of  two  gray  mares, 
when  In  fact  there  was  only  one  gray 
mare  and  the  other  was  a  sorrel  mare. 
It  is  true,  the  record  by  mistake  uses  tbe 
word  "gray"  In  one  place,  where  itshould 
have  naedthe  word  "sorrel,"  but  yet.  from 
the  whole  of  the  record.  It  can  easily  be 
known  what  was  Intended,  and  the  rec- 
ord can  easily  be  corrected  by  changing 
the  word  "gray"  Into  the  word  "sorrel." 
And,  further,  the  record  shows  that  at 
the  conclusion  of  the  trial  the  following 
proceedings  were  had,  to-wlt:  "There  be- 
ing no  further  evidence,  the  court  took 
the  case  under  advisement;  and  on  the 
4th  da.v  of  December,  1888,  the  court  ren- 
-dered  judgment  for  plaintiff  against  both 
«aid  defendants,  for  the  return  of  the  sor- 
rel mare,  or  for  fl25;  for  the  return  of  the 
vrey  mare,  or  for  f&»;  lor  the  return  of 
the  two  calves,  or  for  f  15  each ;  and  for 


all  costs  of  this  action. "  This  certainly 
shows  in  detail  what  kind  of  Judgment 
was  rendered  by  the  trial  court,  and  In 
this  the  word  "gray"  was  not  sned 
where  the  word  "sorrel"  was  intended, 
or  where  the  word  "sorrel"  should  have 
been  used.  No  material  error  was  com- 
mitted by  the  court  below,  and  upon  the 
merits  of  the  case  the  judgment  of  the 
court  below  should  be  afiirmed.  Tbe 
motion  of  tbe  plaintiffs  in  error  will  there- 
fore be  overruled. 


Oriswold  et  al.  v.  Huffakbr. 
(Supreme  Court  of  Kansas.    April  9, 1892.) 

What  Cosstitutbs  Homestead — Hiohwats — 
Dedication— Estoppel. 
Tbe  owner  ot  a  strip  of  land,  whose  acts 
have  been  suoh  as  to  estop  him  from  dunylng  tbat 
it  is  a  public  road,  and  have  induced  the  public 
to  use  it  as  such,  and  have  caused  the  ofBcers  of 
tbe  township  and  the  overseer  of  the  road  dis- 
trict in  whicn  It  is  situate  to  work  and  improve 
it,  is  entitled  to  bold  as  a  homestead  a  tract  nf 
land  on  both  sides  of  snob  strip  of  land,  consist- 
ing of  less  than  80  acres.  28  Fac.  Rep.  096, 
affirmed. 

On  rehearing. 

Per  Cl'riam.  It  Is  conceded  that  tbein- 
junctlon  asked  for  by  the  plaintiff  below 
should  be  denied  unless  the  premises  levied 
upon  were  a  part  of  his  homestead  at  the 
time  of  the  levy.  In  1860  a  strip  90  feet  in 
width  separated  the  two  tracts  of  land 
which  are  claimed  by  plaintiff  below  as  his 
homestead.  This  strip  at  that  timewasa 
street  In  Quindaro.  If  these  90  feet,  or  if 
60  feet  thereof ,  were  a  public  street  In  Quin- 
daro at  the  time  of  the  levy,  then  the 
homestead  did  not  extend  on  both  sides 
of  the  same.  "Whenever  several  lots  or 
pieces  or  parcels  of  land  claimed  to  be  held 
and  occupied  as  a  homestead  are  not  con- 
tiguous, but  are  separated  by  lands  in 
which  the  person  claiming  tbe  homestead 
has  no  title  or  interest,  as  by  lands 
owned  by  another,  or  by  a  street,  alley, 
or  other  public  ground  in  a  town  or  city, 
such  several  lota  or  pieces  or  parcels  of 
land  cannot  be  included  in  or  constitute 
one  and  the  same  homestead. "  Randal  v. 
Elder,  12  Kan.  257.  If,  however,  the  90- 
foot  strip  had  been  vacated,  or  If  all  of  it 
not  vacated  was  a  public  highway  mere- 
ly, the  homestead  could  extend  on  both 
Hides.  "An  easement  may  be  created  upon 
or  through  the  land,  such  as  a  common 
road,  a  railroad,  or  a  water  privilege, 
without  in  any  manner  affecting  its  char- 
acter as  a  homestead. "  Randal  v.  Elder, 
supra.  Ou  the  30th  of  August,  1873,  a  pe- 
tition containing  a  description  of  the  land 
in  controversy,  signed  by  plaintiff  below 
and  nine  others,  was  filed  in  the  office  of 
the  county  clerk  of  Wyandotte  count.v, 
and  presented  to  the  board  of  commis- 
sioners of  that  county,  asking  tbat  tbe 
lots,  blocks,  streets,  and  alleys  within  the 
boundaries  therein  described.  In  tbe  town 
of  Quindaro,  not  occupied  for  the  purposes 
of  a  town  or  village,  be  vacated,  with  the 
exception  of  60  feet  on  the  west  side  of 
Kansas  avenue,  from  Walnut  avenue  to 
Seventh  street.— a  part  of  the  strip  above 
referred  to,  which  they  asked  to  be  de- 
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dared  a  public  Iiighway.  On  tbe  3d  of 
September,  1873,  this  petition  was  consid- 
ered by  tbe  board  of  county  commission- 
era,  and  then  tbe  matters  were  continued 
for  final  bearing  until  tbe  9th  of  October, 
1873.  On  that  day  it  was  shown  to  the 
board  that  all  the  parties  in  interest  bad 
had  due  notice,  and  consented  thereto. 
Thernon  the  board  allowed  tbe  prayer  of 
the  petitioners,  and  vacated  the  several 
portions  of  the  town  site  of  Quindaro.and 
the  additions  thereto,  as  fully  described 
In  the  order.  By  that  order  It  was  under- 
stood that  the  30-foot  strip  was  absolute- 
ly vacated,  and  the  60-foot  strip  vacated 
as  a  public  street,  and  changed  to  a  public 
highway.  Since  1873  a  part  of  what  was 
designated  as  "Kansas  Avenue, "on  the 
plat  of  tbe  town  siteof  Quindaro.has  been 
used  as  a  public  highway,  and  has  been 
worked  and  kept  In  repair  by  and  under 
the  supervision  of  the  road  overseer  of 
one  of  the  road  districts  of  the  township 
of  Quindaro,  within  the  limits  of  which  the 
land  is  situated,  and  by  tbe  township 
officers  of  the  township,  the  same  in  all 
respects  as  other  roads  and  highways  in 
tbe  road  district.  The  levy  was  not  made 
until  theSlst  day  of  January,  188S.  The 
Judgment  upon  which  the  levy  was  made 
was  rendered  on  tbe  1st  day  of  August, 
1887.  The  30-foot  strip  was  considered 
by  all  of  the  township  and  county  officials 
as  vacated  from  the  9th  of  October,  1873, 
and  tbe  69-foot  strip  was  considered  by 
the  township  and  county  officials  as  va- 
cated as  a  public  street  from  the  9th  of 
October,  1878.  Thereafter  the  60-foot  strip 
was  used  and  occupied  as  a  highway  only 
for  about  14  years  before  the  levy. 

It  seems  to  be  admitted  in  tbe  brief  filed 
for  a  rehearing  that  the  hoard  vacated  30 
feet  of  the  strip,  or  at  least  attempted 
so  to  do.  Tbe  only  defect  alleged  In  the 
vacation  as  to  the  30  feet  is  the  want  of 
official  or  proper  notice;  but  this  defect 
cannot  apply  to  parties  who  were  present 
and  consented,  nor  can  It  apply  to  any 
creditors  of  these  parties.  If  they  seek  to 
step  in  and  stand  in  their  shoes.  If  the 
board  bad  authority,  upon  proper  notice 
or  publication  being  given,  to  vacate  30 
feet  of  the  strip,  it  had  the  authority,  if 
the  parties  interested  were  present  and 
consented,  to  vacate  the  30  feet  without 
notice,  at  least  so  far  as  the  parties  pres- 
ent are  concerned,  and  those  who  claim 
through  or  under  them.  If  the  board  had 
tbe  authority  to  vacate  30  feet,  then  it  bad 
the  authority  to  vacate  all  the  street, — 
tbe  whole  90  feet.  If  it  could  vacate  the  90 
feet,  it  could  absolutely  vacate30feetof  the 
street,  and  then  vacate  tbe  other  60  feet  as 
a  street,  or  grant  the  prayer  of  the  peti- 
tion which  it  did  In  this  case, if  tbe  parties 
interested  were  present  and  consented. 
If  present  and  consenting,  no  notice  was 
necessary.  At  least,  the  parties  present 
and  consenting,  and  those  claiming 
tbrongh  or  under  them,  by  deed,  judg- 
ment, execution,  or  otherwise,  cannot 
complain  of  any  want  of  notice.  The  va- 
cation of  a  public  street  of  a  city  or  town, 
and  the  changing  of  such  a  street  into  a 
highway,  might  under  some  cases  be  bene- 
ficial to  the  contiguous  landowner.  In 
other  cases  the  street  might  be  more  valu- 


able to  bim  than  the  public  highway,  on 
account  of  the  mode  of  grading  or  repair- 
ing adopted  by  cities.  In  the  brief  for  the 
rehearing.  It  is  said  that  "it  is  wrongfully 
assumed  that  tbe  board  declored  tbe  sixty- 
foot  strip  to  be  a  public  highway. "  The 
record,  we  think,  sustains  this  construc- 
tion. Tbe  original  petition  asked  forcer- 
tain  lots,  blocks,  streets,  and  alleys  to  be 
vacated,  and  also  asked  for  60  feet  of  the 
street  referred  to,  to  be  declared  a  high- 
way. The  proceedings  before  the  board,, 
of  tbe  date  of  the  9th  of  October,  iSTd^ 
show  that  the  prayer  of  tbe  petition  wa» 
granted,  and  tbe  subsequent  nse  of  the  60 
feet  of  the  strip  as  a  puDlic  highway  fur- 
ther shows  that  it  was  intended  that  tbe 
street  should  be  vacated  as  a  street,  and 
changed  and  used  as  a  highway  only.  All 
that  we  intended  to  decide  In  the  former 
opinion  was  that  the  parties  to  tbe  pro- 
ceedings of  vacation  of  the  30-foot  strip, 
and  the  changing  of  tbe  60-foot  strip  from 
a  street  to  a  public  high  way,  are  in  no 
condition,  in  view  of  their  agreements  and 
actions  before  the  board  of  county  com- 
missioners, and  the  subsequent  acts  of  tbe 
township  and  county  officials,  to  question 
such  vacation  or  change.  If  the  parties 
interested  in  a  matter  pending  before  a 
board  of  county  commissioners,  and  con- 
cerning which  tbe  board  has  authority  to 
act,  consent  to  a  vacation  or  other  order, 
such  vacation  or  order  is  binding  upon 
the  parties  present  and  consenting,  even  If 
the  proceedings  are  so  irregular  as  not  to 
control  or  estop  others, not  properly  sum- 
moned or  noticed.  In  this  case,  no  one 
owning  any  lands  described  in  the  proceed- 
ings of  the  board  of  county  commissioners 
of  the  9tb  of  October,  1873,  Is  complaining. 
But  a  creditor  uf  plaintiff  below  contends 
that  those  proceedings  are  so  irregular  or 
imperfect  as  not  to  vacate  or  change  tbe 
60-foot  strip  of  the  former  street  into  a 
highway,  merely.  We  do  not  think  that 
a  creditor  of  a  party  consenting  to  tbe 
proceedings  referred  to  can  Insist  upon 
any  want  of  notice,  or  irregularity  there- 
in. Since  the  »th  of  October,  1873,  except- 
ing the  part  of  tbe  former  street  which 
was  wholly  vacated,  tbe  balance  of  the 
street  has  been  deemed  a  public  highway 
only.  Therefore  we  perceive  no  good 
reason  to  change  ur  modify  tbe  Judgment 
heretofore  rendered  by  this  court.  There 
are  some  things  stated  in  tbe  opinion 
which  we  do  not  approve.  But  It  Is  not 
necessary  to  affirm  all  of  the  language  of 
tbe  commission  to  support  the  judgment 
rendered  by  tbe  court  below.  The  motion 
for  a  rehearing  will  be  overruled. 


Zeininorr  v.  Schnitzler. 
(Supreme  Court  of  Kansas.    April  9, 1898.) 

FLB^kOiNO — Vamahcb— Party  Waix. 

1.  No  variance  between  the  allegations  in  a 
pleading  and  the  proof  is  material,  unless  it 
has  actually  misled  the  adverse  party  to  his 
prejudice. 

2.  Wliere  the  owner  of  a  stone  foundation 
and  brick  wall,  which  he  allexes  is  built  on  the 
division  line  on  certain  lots  In  the  city,  brings 
an  action  to  recover  one  half  of  the  cost  thereof 
against  tbe  owner  of  tbe  adjoining  lot,  who  has 
permanectly  appropriated,  in  the  conatruotion  of 
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his  own  bnildiog,  one  half  of  such  fouDdation 
and  wall,  it  is  competent  upon  the  trial  to  show 
that  the  defendant  was  present  when  the  divis- 
ioE  line  was  designated  by  the  city  surveyor,  and 
made  no  objection  to  the  construction  of  the  foun- 
dation and  wall  while  work  was  going  on,  and 
also  that  he  agreed  to  pay  one  half  of  the  ex- 
penses of  such  foundation  and  wall  when  be 
should  use  the  same, 
as  Pac.  Rep.  1007,  affirmed. 

On  rehearing. 

Pek  CuniAM.  In  1S85  Friti  Schnltsler 
■was  the  owner  of  lot  18,  on  Market  street, 
in  the  city  of  Wichita,  in  this  state. 
Charles  Zeininger  was  the  owner  of  the 
adjoining  lot,  No.  16,  on  Marlcet  street. 
In  the  spring  ot  1865,  Schnitzler  built  a 
stone  foundation  and  brick  wall,  intend- 
ing it  to  be  upon  the  division  line  between 
lots  16  and  18.  About  two  years  after- 
wards, Charles  Zeininger  erected  a  brick 
building  on  his  lot  16,  and  in  the  construc- 
tion of  his  building  appropriated  one  half 
of  the  foundation  and  brick  wall  built  by 
Schnitzler.  The  petition  which  was  filed 
by  the  plaintiff  below  alleged  thathe  "was 
the  owner  ot  a  certain  stone  foundation 
and  brick  wall  on  the  division  line  be- 
tween lots Nos.  16 and  18,  on  Market  street, 
in  the  city  of  Wichita,  being  the  south 
wall  ot  the  brick  building  located  on  said 
lot  No.  18,"  and  that  "the  defendant, 
Charles  Zeininger,  erected  a  certain  brick 
building  on  said  lot  No.  16,  and  In  the 
construction  of  said  building  used  the 
south  halt  ot  the  stone  foundation  and 
brick  wall,  built  by  the  plaintiff,  as  the 
north  wail  ot  the  brick  building  erected  ou 
lot  No.  16;  that  the  defendant  then  and 
there  permanently  appropriated  the  south 
kalf  of  said  wall  to  bis  own  exclusive  une 
as'  a  part  of  said  last  above  mentioned 
building."  The  defendant  below  filed  an 
answer  containing  n  general  denial  only. 
The  city  engineer  testiHcd  that  In  measur- 
ing the  lot  of  Schnitzler  the  latter  was 
allowed  about  two  feet  on  account  of  a 
surplus  in  the  block.  This  surplus  was 
given  to  Schnitzler  because  he  told  the  city 
engineer  he  had  bought  it.  It  also  ap- 
peared that  Zeininger  was  present  when 
the  stakes  were  put  down  at  the  corners 
of  the  lota,  and  was  frequently  present 
during  the  construction  of  the  foundation 
and  wall.  Upon  the  motion  tor  a  rehear- 
ing. It  was  strenuously  insisted  that 
Schnitzler  has  been  guilty  of  fraud  in  in- 
ducing the  city  engineer  to  allow  him  a 
greater  part  of  the  surplus  of  the  block 
than  he  was  entitled  to,  and  therefore 
that,  as  the  foundation  and  brick  wail 
were  not  built  exactly  upon  the  division 
line  between  lots  16  and  18,  Schnitzler  is 
not  entitled  to  any  Judgment.  It  ap- 
pears from  the  evidence  that  Zeininger 
acted  in  good  faith.  It  the  surplus  had 
been  distribute  pro  rata  among  the  lots, 
and  not  added  more  to  one  lot  than  to 
another,  the  correct  division  line  between 
lots  16  and  18  would  be  a  little  different 
than  the  one  upon  which  tlie  foundation 
and  brick  wall  were  erected ;  but  no  al- 
legation of  fraud  was  contained  in  the 
answer  against  Schnitzler  in  fixing  the  di> 
vision  line.  Zeininger  did  not  usethetoun- 
dution  and  brick   wall  until  one  or  two 


years  after  It  was  constructed.  When 
the  case  was  presented  to  this  court  the 
only  errors  alleged  were  as  follows:  "(1) 
The  court  erred  in  admitting  evidence  for 
the  purpose  of  proving  an  estoppel;  (2) 
upon  the  tindlngs  of  fact  the  defendant 
was  entitled  to  u  judgment  in  his  favor; 
(3)  the  court  eri-ed  in  refusing  the  instruc- 
tion requested  by  the  defendant;  (4)  that 
the  defendant  below  w us  under  no  liabil- 
ity to  the  plaintiff,  legally  or  equitiably." 

In  the  former  opinion  handed  down,  we 
ruled  that  the  trial  court  committed  no 
<>rror  in  admitting  evidence  showing  that 
Zeininger  was  present  at  the  construc- 
tion of  the  foundation  and  brick  wall, 
and  made  no  objection,  and  afterwards 
used  this  wall  in  the  construction  ot  his 
own  building.  There  was  no  error  in  ad- 
mitting the  evidence  complained  of.  The 
findings  of  tact  certainly  sustain  the  judg- 
ment, because.  If  the  foundation  and  wall 
were  not  built  upon  the  correct  division 
line,  yet  if,  without  any  fraud,  they  were 
built  upon  the  present  location,  with  the 
consent  or  agreement  of  Zeininger,  it  is 
too  late  for  him  to  make  objection.  It 
appears  from  the  evidence  that  R.  H. 
Brown,  who  was  city  engineer  of  Wichita 
in  1887,  In  July  of  that  yeat,  made  a 
survey  of  Zeiuhiger's  lot,  with  reference 
to  the  north  line  of  the  same.  At  that 
time  be  found  the  foundation  and  brick 
wail  to  be  upon  Zeininger's  lot,  not  upon 
Schnitzier's.  Zeininger  built  upon  the 
same  after  this  time;  and  therefore,  with 
full  knowledge  of  all  the  facts,  he  used  the 
foundation  and  brick  wall  without  objec- 
tion, or  notice  to  Schnitzler  of  any  trouble 
or  mistake. 

Defendant  below  only  asked  one  Instruc- 
tion. This  was  that  no  verdict  could  be 
rendered  for  the  plaintiff  unless  the  party 
wall  was  constructed  upon  the  exact  di- 
vision line  between  lots  16  and  18.  This 
is  not  the  law,  if  the  parties,  without 
fraud,  consented  that  any  particular  line 
should  be  designated  as  the  division  or 
party  line.  Such  a  line  may  be  used  as 
the  division  line,  it  the  parties  consent. 

lu  view  of  what  we  have  said,  the  third 
point  presented  is  not  tenable.  It  does 
not  appear  that  Schnitzler  acted  secretly, 
orintended  to  deceive  Zeininger  or  any  one 
else.  He  may  have  been  mistaken  about 
his  right  to  buy  any  surplus;  but  it  the 
so-called  party  wall  was  erected  upon  the 
wrong  lot,  publicly,  openly,  and  without 
any  deception  or  fraud,  and  thereafter 
Zeininger  used  the  same  as  a  party  wail, 
this  might  have  been  shown  undf^r  the 
petition  without  being  such  a  variance 
from  its  allegations  as  to  be  prejudicial. 
It  is  probable  if,  in  the  answer  of  Zein- 
inger, fraud  had  been  alleged  against 
Schnitzler,  and  this  had  been  established, 
Zeininger  might  have  succeeded,  but  there 
is  not  anything  in  the  case  showing  other 
than  good  faith.  If  by  mistake  Schnitzler 
erected  a  foundation  and  brick  wall  upon 
the  lot  of  Zeininger,  with  the  latter's  con- 
sent, Schnitzler  would  have  been  entitled 
to  remove  the  same  to  his  own  premises 
wiien  his  attention  was  called  thereto; 
but  long  after  the  party  wall  was  erected, 
and  at  a  time  when  Zeininger  must  or 
ought  to  have  known  all  the  facta  in  the 
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caae,  he  made  ase  of  and  appropriated  a 
part  of  It  (or  himself. 
The  motion  tor  a  rehearing  will  be  denied. 


Crane  t.  Ring  et  at. 

(Supreme  Court  of  Kansas.    April  9, 1892.) 

8alb— Fartnbbship— Pleadino  akd  Pboof — 
Vabiance. 
Under  a  complaint  alle^ng  that  plaintiff 
sold  goods  to  defendaut,  proof  that  he  sold  them 
to  a  firm  of  which  defendant  was  a  partner  is 
not  a  material  variance,  where  defendant,  in  his 
answer,  admits  the  partnership:  since  CiTil 
Code,  $  138,  provides  that  no  variance  between 
the  pleading  and  proof  Is  material,  unless  it  act- 
nally  misleads  the  adverse  party  to  his  prejudice. 
38  Pac.  Rep.  1010,  affirmed. 

On  rehearing. 

Pkr  Curiam.  The  question  in  this  case 
is  one  of  pleading  only.  Tlie  answer  de- 
nied that  the  contract  set  out  In  the  petW 
tion  was  ever  made;  alieged  that  the 
transaction  was  a  different  one;  stated 
what  It  was:  that  It  was  a  dealin.s  be- 
tween Bing  &  Smith  and  Crane  &  Toms, 
and  not  between  Ring  &  Smith  and  Crane 
alone;  cave  the  name  of  each  member  of 
Crane  &  Toms;  and  was  verified.  It 
seems  tu  be  conceded  that  If  Ring  &  Smith 
had  alleged  in  their  petition  that  the 
goods  sold  and  delivered  to  him,  and 
amounting  to  fl,185.37.  was  a  sale  tu 
Crane  &  Toms  as  partners,  and  nut  to 
Crane  only,  then  the  instruction  of  the 
conrt  complained  of  would  nut  have  been 
erroneous.  It  is  urged  that  the  facts  con- 
stituting the  cause  of  action  were  not 
stated  in  ordinary  and  concise  language 
when  the  sale  was  charged  to  Craue  only, 
and  not  to  the  firm  of  Crane  &  Toms; 
therefore  it  is  said  that  the  petition  gave 
no  notice  tu  Crane  that  he  was  being 
sued  upon  a  contract  made  with  Crane  & 
Toms,  who  were  partners.  If  the  answer 
had  been  a  general  denial  only,  there 
would  be  much  force  In  the  argument  of 
counsel  for  Crane,  but  the  pleadings  ad- 
mitted that  there  was  a  partnership  con- 
sisting ofCraneandToms.  Cndertbefliid- 
ing8ofthejiiry.it  is  Immaterial  whether 
the  contract  sued  on  was  with  Crane 
alone,  or  witii  Crane  &  Tunis,  because  all 
the  pleadings  must  be  construed,  and,  un- 
der our  practice,  substance  is  more  re- 
garded than  mere  forms.  If  the  contract 
sued  on  was  with  Crane  only,  the  plaintiff 
below  was  entitled  to  his  Judgment.  If 
the  contract  was  with  Crane  &  Toms, 
tlie  defondant  below  could  not  have  been 
snrprlRed,  in  view  of  his  answer,  and 
therefore  we  thinit,  considering  the 
pleadings,  that  the  judgment  was  not  er- 
roneous. It  would  have  been  useless  to 
hare  allowed  the  case  of  plaintiff  below 
to  abate,  and  permit  him  to  file  a  new  pe- 
tition alleging  a  contract  with  Crane  & 
Toms.  We  can  well  understand  that  in 
many  cases,  where  the  answer  simply 
denies  the  allegations  of  a  petition,  that 
it  would  be  improper  and  prejudicial  to 
allege  a  contract  with  an  individual  only, 
and  recover  on  a  contract  with  partners. 
But,  upon  the  pleadings,  this  is  not  such 
a  case.  The  motion  for  a  rehearing  will 
be  ovarraled. 


Bkadle  v.  Kansas  Cttt,  Ft.  S.  &  M.  R.  Co. 
(Supreme  Court  of  Kanseu.    April  9, 1893.) 

FlBADIKO — CONBTBUOTION — DeMDBRBB. 

When  the  language  of  a  petition  is  of 
doubtful  import,  and  it  is  challenged  before  trial 
by  a  demurrer,  the  rule  is  to  construe  the  plead- 
ing against  the  pleader,  npon  the  groand  tliat, 
as  he  himself  selects  the  language,  he  should 
make  his  meaning  clear.  Draper  v.  Cowles,  37 
Ean.  484,  cited  and  followed. 
(SyUabw!  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Bourbun  county:  C.  O. 
French,  Judge. 

Action  by  C.  S.  Beadle  against  the  Kan- 
sas City,  Ft.  Scott  &  Memptiis  Railroad 
Company.  Frum  a  judgment  for  defend- 
ant on  demurrer  to  the  petition,  plaintiff 
brings  error.    Affirmed. 

E.  F.  Ware,  for  plaintiff  In  error.  Il"a/- 
iHce  Pratt  and  C.  W.  B'&ir,  for  defendant 
in  error. 

Simpson,  C.  Beadle  commenced  this  ac- 
tion at^alnst  the  railroad  company  on  the 
27th  day  of  March,  1888.  His  petition  con- 
tained 613  causes  of  action.  He  claims  as 
assignee  of  the  firm  of  Beadle  &  Henning. 
The  first  cause  of  action,  as  originalli- 
filed,  (audit  differs  from  the  others  only 
in  date,  amount,  and  locality,)  read  as 
follows:  "On  or  about  the  I4th  day  of 
July,  1885,  at  Cherokee,  in  the  county  of 
Crawford,  Kan.,  the  said  firm  of  Beadle  & 
Henuing  did  deliver  to  the  defendant  33,400 
pounds  of  coal,  all  loaded  on  one  car,  and 
consigned  to  J.  S.  Watson,  at  Emporia, 
in  the  state  of  Kansas,  to  be  by  the  defend- 
ant transported  to  the  station  of  Girard, 
on  its  line  of  road.  The  defendant  did  re- 
ceive and  transport  said  coal  to  said  sta- 
tion, but  charged  and  collected  of  the  said 
firm,  througli  its  consignee,  as  a  condition 
precedent  to  said  service  and  the  delivery 
of  said  coal,  a  chorge  of  8  dollars  and  25 
cents,  when  at  the  same  time  the  rate 
charged  by  the  defendant  for  similar  serv- 
ice to  the  Keith  &  Perry  Coal  Company 
and  others  was  only  $5  and  01  cent,  which 
last  sum  was  a  maximum  reasonable  rate; 
thereby  overcharging  the  said  firm,  unlaw- 
fully and  unjustly,  the  sum  of  93  and  24 
cents.  The  said  defendant  has  not  repaid 
said  overcbarge  or  any  part  thereof,  al- 
though due  demand  therefor  has  been 
made,  wherefore  plaintiff  asks  judgment 
for  three  times  said  sum,  to  wit,  $9  and  72 
cents,  as  provided  by  law,  with  interest 
thereon  at  7 per  cent,  per  annum  from  said 
last-mentioned  date."  A  demurrer  was 
interposed  to  all  the  causes  of  action  set 
np  in  this  petition,  and  it  was  sustained. 
The  petition  was  then  amended  by  strik- 
ing out  the  demnnd  for  triple  damages, 
and  asking  only  for  actual  damages  al- 
leged to  have  been  sustained.  The  first 
count  of  the  amended  petition  read  as  fol- 
lows- "On  or  about  the  14th  day  of  July, 
1885,  at  Cherokee,  In  the  county  of  Craw- 
ford, Kan.,  the  said  firm  uf  Beadle  &  Hen- 
ning did  deliver  to  the  defendant  33,400 
pounds  of  coal,  all  loaded  on  one  car,  and 
consigned  to  J.  S.  Watson,  at  Emporia, 
in  the  state  of  Kansas,  to  be  by  the  defend- 
ant transported  to  the  station  of  Olrard, 
on  its  line  of  road.  The  defendant  did  re- 
ceive and  transport  said  cual  to  said  sta- 
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tlQD,  but  cbarKed  and  collected  of  the  said 
flrm,  through  its  conslgDee,  as  a  condition 
precedent  tu  said  service  and  the  delivpry 
of  said  coal,  a  charge  of  8  dollars  and  25 
cents,  when  at  the  same  time  the  rate 
charged  hy  the  defendant  to  the  Keith  & 
Perry  Coal  Company,  and  others,  was  on- 
ly f5  and  01  cent,  which  last  sum  was  a 
maxlmnm  reasonable  rate;  thereby  over- 
ebarging  the  said  Hrm,  unlawfully  and  un- 
justly, the  sum  of  fS  and  24  cents.  The 
said  defendant  has  not  repaid  said  over- 
charge, or  any  part  thereof,  although  due 
demand  has  been  made,  wherefore  plain- 
tiff aslcs  Judgment  for  said  sum,  with  in- 
terest thereon  at  7  per  cent,  per  annum 
from  said  last-mentioned  date."  To  this 
amended  petition  n  demurrer  was  filed 
and  sustained,  and  the  case  brought  here 
to  review  the  ruling  of  the  trial  court  on 
the  demurrer  to  the  amended  petition. 

The  law  under  which  relief  Is  sought  is 
found  in  paragraphs  1333,  1342,  Gen.  St. 
1889.  They  read  as  follows:  "(1333)  No 
railroad  company  shall  charge,  demand, 
or  receive  from  any  person,  company,  or 
corporation,  for  the  transportation  of 
any  property,  or  for  any  other  service,  n 
greater  sum  than  it  shall  at  the  same  time 
charge,  demand,  or  receive  from  any  other 
Tjerson,  company,  or  corporation,  for  a 
like  service  from  the  same  place,  or  upon 
like  condition  and  under  similar  circum- 
stances; and  all  concessions  of  rates, 
drawbacks,  and  contracts  forspeclal  rates 
shall  be  open  to  and  allowed  all  persons, 
companies,  and  corporations  alike.  Nor 
shall  it  charge  more  for  transporting 
freight  from  any  point  on  Its  line  than  a 
fair  and  just  proportion  of  the  price  it 
charges  for  the  same  kind  of  freight  trans- 
ported from  any  other  point."  "(1342) 
Any  railroad  company  which  shall  violate 
any  of  the  provisions  of  this  act  shall  for- 
feit for  every  such  offense,  to  the  person, 
company,  or  corporation  aggrieved  there- 
by, three  times  the  actual  damages  sus- 
tained by  the  said  party  aggrieved,  to- 
gether with  the  costs  of  suit  and  a  reason- 
able attorney's  fee,  to  be  fizeil  by  the 
court;  and  if  an  appeal  be  taken  from  the 
judgment,  or  any  part  thereof,  it  shall  be 
the  duty  of  the  appellate  court  to  include 
in  the  judgment  an  additional  reasonable 
attorney's  fee  for  services  in  appellate 
court  or  courts."  It  is  contended  that 
the  Btatntes  of  the  state  have,  by  their  ex- 
press terms,  abrogated  the  common  law 
in  cases  of  dlscrlminHtion  and  unreasona- 
ble charges,  and  that  the  amended  peti- 
tion makes  a  case  under  the  statute,  no 
matter  what  may  have  been  the  intention 
of  the  pleader,  and,  if  it  Is  a  statutory  ac- 
tion, each  and  every  cause  of  action  set 
forth  in  the  petition  sliows  on  the  face 
ttiereot  that  It  is  barred  by  the  statute  of 
liraltutionH.  An  action  to  recover  dam- 
ages under  paragraph  1333,  Gen.  St.  1881), 
is  one  upon  a  statute  for  a  penalty,  and  Is 
barred  within  one  .vear,  under  subdivision 
4  of  section  18  of  the  Code.  The  court  be- 
low, construing  the  petition  to  have  been 
drafted  under  the  statute,  and  setting  up 
statutory  cnuBes  ot  action,  sustained  the 
demurrer,  on  the  theoiy  that  the  petition 
showed  on  Its  face  Chat  the  causes  of  ac- 
tion were  barred  by  the  statute  of  limita- 


tions, and  held,  in  effect,  that  no  sncb  ac- 
tion could  be  brought  at  common  law; 
the  statutory  remedies  being  exclusive. 
"While  we  have  to  sustain  the  ruling  of  the 
court  on  the  demurrer,  on  the  theory  that 
"when  the  language  is  of  doubtful  import, 
and  the  pleading  ischallengod  before  trial, 
then  the  rule  Is  to  construe  the  pleading 
against  the  pleader,  and  this  upon  the 
ground  that,  as  he  htuiself  selects  the  lan- 
guage, he  should  make  his  meaning  clear," 
( Draper  V.  Co  wles,  27  Kan.  484,  and  author- 
ities cited,)  we  do  not  want  to  be  under- 
stood as  assenting  to  tliedoctrine  that  the 
common-law  remedy  against  common  car- 
riers for  charges  In  excess  of  reasonable 
rates  has  been  abrogated  by  the  statute, 
or  that  all  remedies  for  injuries  of  this 
character  are  now  exclusively  statutory. 
We  Jo  hold,  with  the  trial  court,  that 
this  petition  is  based  upon  the  statute, 
and  states  statutory  causes  of  action ;  but 
that  Is  the  extent  to  which  we  go.  We 
recommend  an  affirmance  of  the  judgment. 

Pbr  Curiam.    It  Is  so  ordered;  all  the 
justices  concurring. 


Harris  v.  Harprr. 

(Supreme  Court  of  Kansas.     April  9, 1892.) 
Lea«b  Signed  bt  Lessbe  onli — Staxutb  o> 

FUACDS. 

Where  the  lessee  sigoed,  and  the  lessor 
accepted,  a  written  lease,  wtiich  was  subse- 
quently carried  into  execution  by  both  parties,  it 
will  be  considered  as  a  binding  obligation,  and 
not  within  the  statnte  of  frauds. 
(Syllabus  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Lyon  county ;  Cuakles  B. 
Ghavus,  Judge. 

Action  by  K.  M.  Harper  against  John- 
son Harris  for  the  forcible  detainer  of  cer- 
tain land.  Verdictand  judgment forplaln- 
tltf.    Defendant  brings  error.    Affirmed. 

Cuaaiugbam  &  UcCarty,  for  plaintiff  in 
error.    J.  Jay  Buck,  for  defendnn  t  in  error. 

Urrbn,  C.  This  was  an  action  for  the 
forcible  detainer  of  a  farm  In  Lyon  county, 
brought  by  E.  M.  Harper  against  John- 
son Harris.  Some  time  in  the  fall  of  1887 
the  parties  agreed  upon  the  terms  of  a  lease 
of  the  farm  in  question  to  March  1, 1889. 
On  the  22d  day  of  February,  1888,  Harris 
signed  a  written  lease  for  the  premises, 
and  gave  it  to  Mrs.  Harper  for  her  signa- 
ture. She  did  not  sign  the  lease,  but  re- 
tained it  in  her  possession,  and  Harris  bad 
no  knowledge  or  notice  that  the  lease 
was  not  signed  by  her  until  the  12tb  day 
of  December,  1888.  In  the  latter  part  of 
August,  or  the  fore  part  of  September,  of 
the  same  year,  there  were  negotiations 
pending  between  the  parties  looking  to 
the  leasing  of  the  farm  for  another  year 
from  March  1,  1889;  Harris  being  under 
the  impression  that  the  lease  had  been 
signed  by  both  parties.  The  leasing  for 
another  year  was  not  consummated,  and 
Harris  sent  word  to  Mrs.  Harper  some 
time  in  September,  1888,  that  he  wonld 
not  take  the  place  for  another  year.  On 
the  19th  day  of  December,  Mrs.  Harper 
gave  notice  to  Harris  to  vacate  the  leased 
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premises  on  the  28th  day  of  February, 
1889.  and  on  the  19th  of  March  following 
KHve  the  three-days  notice  to  vacate,  un- 
der the  forcible  entry  and  detainer  act. 
The  case  was  oriicinally  commenced  before 
a  justice  of  the  peace,  tried  there,  and  ap- 
pealed to  the  district  court,  where  it  was 
again  tried,  and  resulted  in  a  verdict  and 
judgment  against  Harrin,  who  brings  the 
case  here. 

It  is  first  contended  by  the  plaintiff  in 
error  that  the  original  leasing  was  oral, 
and  for  more  than  a  year,  and  was  there- 
fore void,  under  the  statute  of  frauds; 
that  the  holding  thereunder  hy  the  lessee, 
as  a  matter  of  law,  became  and  was  a 
leasing  from  year  to  year;  that  no  proper 
notice  was  given  to  terminate  the  ten- 
ancy, as  was  required  by  sections  5  and  6 
of  the  act  in  relation  to  landlords  and  ten- 
ants, being  paragraphs  3613  ana  3614  of 
the  General  Statutes  of  1889;  that  the  real 
qnestion  in  the  case  is  whether  or  not  the 
plaintiff  in  error  waived  snch  notice  by 
sending  to  the  defendant  In  error  word 
that  he  would  not  take  the  place  for  an- 
other year.  It  is  urged  that  there  WHS  not 
sufficient  evidence  to  establish  the  tact  of 
a  waiver  or  an  estoppel  upon  him  to  deny 
that  he  ever  had  notice.  We  do  not  agree 
witli  counsel  that  the  lease  was  void.  The 
plaintiff  in  «rror  had  himself  signed  tbe 
contract,  and  each  party  had  acted  under 
it.  He  had  gone  Into  possestiion  of  the 
farm,  and  must  have  cultivated  It  for  one 
season,  and  then  commenced  negotiating 
for  the  occupancy  of  it  for  another  year. 
No  qnestion  was  raised  by  either  party  as 
to  the  respective  rights  of  each  under  the 
lease.  It  was  recognized  by  the  lessor 
and  the  lessee.  So  far  as  we  know,  each 
party  had  fully  performed  all  of  the  condi- 
tions of  the  lease.  The  jury  found  spe- 
cially that  np  to  December  13,  1«8S,  both 
parties  regarded  the  writing  of  February 
22, 1888,  as  their  valid  lease,  and  that  they 
had  acted  under  It.  This,  in  our  opinion, 
withdrew  the  lease  wholly  from  the  oper- 
ation of  the  stntute  of  frauds.  We  do  not 
think  that  the  Hignliig  of  the  lease  by  Mrs. 
Harper  was  essential  to  make  it  valid,  un- 
der ail  of  tbe  facts  of  this  case.  Tbe  plain- 
tiff in  error  signed  the  same,  and  she  ac- 
cepted it.  This  made  it  a  contract  in  writ- 
ing, and  bound  the  parties  after  they  had 
acted  under  it.  "The  accceptance  of  a 
deed  makes  it  a  contract  in  writing,  bind- 
ing upon  the  grantee,  jnst  as  the  accept- 
ance by  a  lessee  of  a  lease  in  writing, 
signed  by  only  the  lessor,  makes  it  a  writ- 
ten contract, binding  upon  the  lessee;  and 
n  suit  can  be  instituted  upon  it,  and  the 
same  rights  maintained,  as  though  it 
were  also  signed  by  the  grantee. "  Schmu- 
cker  V.  Sibert.  18  Kan.  111.  This  case  is 
much  stronger  than  the  one  just  cited.  The 
plaintiff  In  error  signed  the  lease,  and  it 
was  accepted  and  adopted  by  the  lessor, 
9ndthu8  became  a  binding  obligation  upon 
both  parties.  The  view  that  wetake  of  the 
tenancy  ofthe  plaintiff  in  error  to  the  prem- 
ises in  question  renders  It  unnecessary  to 
consider  any  other  assignments  of  error. 
Holding,  as  we  do.  that  the  lease  was 
operative  and  t>tndlng,  no  notice  to  quit 
was  necessary,  and  it  was  therefore  imma- 
terial whether  or  not  there  was  a  waiver 


of  a  notice  to  terminate  the  tenancy  opun 
the  part  of  the  plaintiff  in  error.  We  rec- 
ommend an  affirmance  of  the  judgment. 

Per  Cubiam.    It  Is  eo  ordered ;  all  tbe 
justices  concurring. 


Glbabon,  Sheriff,  et  al.  v.  Wilson  et  al, 

{Supreme  Court  of  Kansas.    April  9, 1893.) 

Fbaudulent  Cosvetances  —  Chattel  Moktoaob 
— PLEADirO — Pkiorities  op  Ckeditors. 

1.  If  adetondant  alleges  that  there  is  fraud  in 
the  execution  of  a  chattel  mortgage,  under  whicb 
the  plaintiff  claims  personal  property,  or  the 
value  thereof,  it  devolves  upon  him  to  prove  the 
fraud. 

2.  A  mere  general  averment  "that  a  chattel 
mortgage  was  not  executed  in  good  faith,  but  for 
the  purpose  of  hindering,  delaying,  and  defraud- 
ing creditors, "  without  stating  any  specific  facts, 
presents  no  issue  for  trial. 

8.  Whore  a  creditor  commenced  an  action 
against  a  debtor  by  attachment  proceedings,  and 
obtained  a  judgment  therein  and  a  sale  of  the 
property  attached,  such  iudgment  Is  not  binding 
upon  another  creditor,  who  has  a  prior  and  valid 
chattel  mortgage,  when  such  prior  mortgagee  is 
no  party  to  the  attachment  action,  or  any  of  its 
proceedings. 

4.  Under  a  chattel  mortgage,  the  mortgagee 
may  place  tbe  mortgagor  in  possession  of  the 
mortgaged  property  as  his  agent,  and  make  sale 
of  the  merchandise  for  his  benefit,  and  such 
agent  may  receive  compensation  for  his  services. 
Frankbouser  v.  Ellett,  22  Kan.  127;  Bliss  v. 
Couch,  46  Kan.  400,  26  Fao.  Rep.  706. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  McPbersOD 
county ;  Fbank  Doster,  Judge. 

Action  l)y  Heath,  Darrah  &  Co.  against 
Wallace  Gleason,  sheriff  of  McPbersoD 
county,  and  the  Simmons  Hardware  Com- 
pany. Heath  having  died,  his  adminis- 
trator, Amos  £.  Wilson,  was  made  a 
party  plaintiff.  From  a  judgment  on  a 
verdict  for  plaintiffs,  defendants  bring 
error.    Affirmed. 

Frank  O.  White  and  Valle  Reyburn,  for 
plaintiffs  in  error.  M.  P.  Simpson,  W.  J. 
Travis,  and  D.  P.  Lindsay,  lor  defend- 
ants in  error. 

HoHTON,  C.  J.  Prior  to  August  16, 1887, 
the  firm  of  Watson  &  McCormlck  had 
been  engaged  In  a  genera)  hardware  and 
agricultural  implement  business  In  Mar- 
quette, McPherson  county,  in  this  state. 
To  secure  indebtedness,  they  e.tecuted 
chattel  mortgages  upon  their  stock  in 
trade,  as  follows,  to-wit:  (1)  Bank  of 
Marquette,  $470;  (2)  Baker  Wire  Com- 
pany, f  1,988;  (31  Smoky  Valley  Bank, 
fl.054;  (4)  Wyeth  Hardware  Company, 
»402;  (5)  Townley  Metal  Company,  $329.60. 
These  mortgages  were  executed  in  the 
order  recited,  and  the  amounts  purport- 
lug  to  b3  secured  by  these  exceeded  the 
value  of  the  stock  of  goods  mortgaged. 
A  mortgage  subordinate  to  the  mort- 
gages named  was  tendered  to,  and  de- 
clined by,  the  Simmons  Hardware  Com- 
pany. On  January  10,  1888,  un  actUm  on 
its  claim  for  $424.65  was  begun  by  the 
Simmons  Hardware  Company,  in  the  dis- 
trict court  of  McPher&on  county,  against 
Watson  &  McC'ormick,  and  a  writ  of  at- 
tachment levied  upon  tbe  stock  of  mer- 
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chandise  embraced  in  the  chattel  mort- 
cages.  The  stock  waB  sold  by  order  o( 
the  district  conrtln  theattachmentactlon, 
which  ripened  Into  Jndgment  In  tar  or  o( 
the  SimmoDB  Hardware  Company.  On 
the  14th  of  April.  1888,  Heath,  Darrah  & 
V.O.,  who  composed  the  Smolcy  Valley 
Bank,  began  this  action  to  recover 
$1,886.12  for  the  stock  of  merchnndise 
taken  and  sold  by  the  sheriff  of  McPher- 
Hon  county  for  the  benefit  of  the  Simmons 
Hardware  Company  in  the  attachment 
proceedings  against  Watson  &  McCor- 
mick.  They  claimed  both  under  their 
mortgage  and  nnderthe  chattel  mortgage 
of  the  Baker  Wire  Company,  assigned 
to  them.  On  the  trial  of  the  action,  it 
was  agreed  between  the  parties  that,  if  the 
plaintiffs  were  entitled  to  recover,  the 
amount  of  their  recovery  should  be,  on 
their  Hrst  cause  of  action,  $832.12;  and  on 
their  second  cause  of  action,  $69.19.  At 
the  close  of  the  evidence  the  court  In- 
structed the  Jury  to  return  a  verdict  for 
the  plaintiff  belowfor  the  amounts  agreed 
upon  by  the  parties,  as  the  defendants 
bad  tailed  to  provetraud.  The  defendants 
below  excepted,  and  complain  of  various 
rulings  of  the  trial  court.  Attached  to 
the  petition  of  the  plain tlfl  below,  and 
made  a  part  thereof,  were  copies  of  the 
chattel  mortgages  executed  to  the  Baker 
Wire  Company  and  to  Heath,  Darrah  & 
Co.  These  mortgages  were  filed  with  the 
register  of  deeds  of  McPherson  county,  as 
required  by  law,  several  months  prior  to 
the  attachment  proceedings  of  the  Sim 
mons  Hardware  Company.  The  Baker 
Wire  Company  took  Immediate  possession 
of  the  stock  of  hardware  under  their  chat- 
tel mortgage,  and  placed  Watson  &  Mc- 
Cormick  In  charge  of  the  same  aa  their 
agents. 

It  is  contended  that  the  trial  court 
erred  in  holding  the  burden  of  proof  was 
upon  the  defendants  below.  The  amend- 
ed answer  of  the  defendants  expressly 
admitted  the  taking  of  the  goods,  wares, 
and  merchandise  mentioned  in  the  peti- 
tion, and  also  admitted  the  execution  and 
delivery  of  the  chattel  mortgages  re- 
ferred to,  and  made  a  part  of  the  peti- 
tion, but  attempted  to  justify  the  tak- 
ing by  reason  of  the  attachment  proceed- 
Ing:s,  and  then  alleged,  in  general  terms, 
that  the  chattel  mortgages  "were  not 
executed  in  good  faith,  but  for  the  pur- 
pose of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  Watson  &  McCor- 
mick."  The  court  required  the  plaintiffs 
to  prove  the  amount  due  upon  the  mort- 
gages, which  was  finally  agreed  upon  by 
the  parties,  and  also  to  prove  the  assign- 
ment of  the  mortgage  of  the  Baker  Wire 
Company  to  Heath,  Darrah  &  Co.  There- 
fore the  burden  of  proof  was  upon  the  de- 
fendants that  the  mortgages  were  fraudu- 
lently executed.  There  was  no  error  in  this 
ruling,  tor  two  reasons:  First.  The  par- 
ty who  alleges  fraud  roust  make  proof 
thereof;  second,  the  allegations  that  the 
mortgages  "were  fraudulently  executed" 
were  mere  legal  conclusions,  not  a  state- 
ment of  any  facts,  and  had  no  force.  No 
Issue  was  preaeufed  thereby,  and  no  proof 
was  admlssil)le.  Leavenworth,  L.  &  G.  R. 
Co.   T.  Commissioners  of  Douglas  Co.,  18 


Kan.  169;  State  v.  Williams.  39  Kan.  517, 
18  Pac.  Rep.  727. 

in  view  of  the  pleadings,  the  admis- 
sions In  the  amended  answer,  the  agree- 
ment of  the  parties,  and  the  absence  of 
any  sufficient  allegation  of  facts  charging 
fraud  in  the  execution  of  tlie  chattel  mort- 
gages referred  to,  the  trial  court  commit- 
ted no  error  In  instructing  the  jury  to  find 
for  the  plaintiffs  below. 

The  vigilant  creditor  Is  entitled  to  the 
advantage  secured  by  his  watchfulness 
and  attention  to  his  own  Interests.  Ran- 
dall V.  iShaw,  28  Kan.  419;  Bliss  v.  Couch, 
46  Kan.  40U,  26  Pan.  Rep.  706. 

Under  a  chattel  mortgage  the  mortgagee 
may  place  the  mortgagor  in  possession  of 
the  mortgaged  property  as  his  agent, 
and  make  sale  of  the  merchandise  tor  bis 
benefit,  and  such  agent  may  receive  com- 
pensation for  his  services.  Frankbouser 
V.  Eiiett,  22  Kan.  127;  Bliss  v.  Couch, 
supra. 

The  plaintiffs  below  were  not  estopped 
from  maintaining  their  action,  or  recover- 
ing judgment,  on  acount  of  the  attach- 
ment action  and  other  proceedings  of  the 
Simmons  Hardware  Company,  through 
Watson  &  MeCormick.  They  were  not 
parties  or  privies  to  that  action,  and 
therefore  not  bound  in  any  way. 

We  have  examined  the  other  matters 
suggested  In  the  briefs,  but  do  not  think 
they  require  comment.  The  jndgment  of 
the  district  court  will  be  aflflrmed.  All 
the  justices  concurring. 


Plumb  et  aJ.  v.  Bank  of  Enterpribr. 

(Supreme  Court  of  Knttsas.     April  9, 1893.) 

Assignment  or  Stock  Certificate — Peksoxal 

LlABILITT   or  ASSIO.NOR — COKPOKATB  RECORDS— 

Failcre  TO  Pass  By-Laws. 
1.  A  valid  transfer  of  corporate  stock  can 
ouly  be  made  on  the  books  of  the  corporation, 
and  the  mere  assignment  and  delivery  of  stock 
certificates  will  not  divest  the  trunsfener  of  in- 
dividual liability  on  the  stock  sold. 

a.  Where  a  corporation  failed  to  provide  oy- 
laws  regulating  the  transfer  of  stock,  and  kept  as 
its  onl;  registry  of  stock  and  stockholders  a  book  of 
stock  certificates,  and  on  the  stubs  of  the  certifi- 
cates issued  a  memorandum  was  made  of  the  date 
of  the  issue,  the  number  of  tho  certificate,  the 
number  of  shares  included,  and  the  name  of  the 
person  to  whom  issued,  and  it  was  the  common 
usage  of  the  compan.v  in  recording  transfers  of 
stock  to  note  the  transfer  upon  the  stub  of  the 
old  certificate,  then  take  up  the  old  and  issue  a 
new  certificate  to  the  transferee;  the  number  of 
tlie  new  certificate  being  specifically  referred  to 
on  the  stub  of  the  old  one,  and  by  turning  to  the 
stub  of  the  new  certificate  any  one  could  ascer- 
tain to  whom  the  stock  had  been  transferred,  the 
time  of  the  transfer,  the  form  of  the  issue,  and 
that  the  new  certificate  had  been  issued  in  lieu 
of  the  old  one, — held,  that  this  was  a  sufficient 
record  of  transfers,  within  the  meaning  of  tho 
statute.  And  further  Iteld,  that  a  stockholder 
who  sold  his  stock,  but  permitted  his  name  to 
stand  upon  the  books  of  the  company  as  one  of 
its  stockholders,  and  who  knew,  or  must  be  held 
to  have  known,  the  common  usage  of  the  com- 
pany as  to  the  recording  of  transfers,  is  not  in 
a  position  to  complain  that  no  by-law  had  been 
enaeiod  prescribing  the  manner  of  transfer;  nor 
can  he  claim  exemption  from  individual  liability 
to  the  creditors  of  the  corporation  on  the  stock 
which  he  sold. 

(Syllabua  by  the  Court.) 
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Error  from  dietrlct  conrt,  Dickinson 
county ;  M.  B.  Nicholson,  Judge. 

Proceeding  by  tlie  Bank  of  Enterprise 
against  Carrie  S.  Plumb,  executrix,  and 
Amos  H.  Plumb,  executor,  of  tbe  estate  of 
P.  B.  Plumb,  deceased,  to  enforce  de> 
ceased's  Individual  liability  as  stockholder 
of  tlie  Kansas  HarvesterCompany.  From 
a  judgment  fur  plalntlCf,  defendants  bring 
error.    Affirmed. 

T.  N.  Sedgwick,  for  plaintiffs  in  error. 
J.  H.  Mahaa,  for  defendant  in  error. 

Johnston,  J.  Ttiis  was  a  proceeding  to 
enforce  the  Individual  liability  of  the  sev- 
eral Htockliolders  of  tbe  Kansas  Harvester 
Company,  a  corporation  organized  under 
the  laws  of  Kansas.  On  October  12, 1888, 
tbe  Bank  of  Enterprise  recovered  a  judg- 
ment against  tbe  Kansas  Harvester  Com- 
pany for  $1,339.06,  and  execution  was  at 
once  Issued  upon  tbe  judgment,  and  the 
return  of  the  same,  made  October  23,  188S, 
disclosed  the  fact  that  tbe  company  had 
no  property  whereon  to  levy,  and  was  in 
fact  insolvent.  Steps  were  then  taken  to 
obtain  an  execution  aeainst  tbe  property 
of  Preston  B.  Plumb  and  other  stockhold- 
ers of  the  Kansas  Harvester  Company, 
and  upon  a  bearing  had  on  July  2,  IStJU,  it 
was  found  that  at  the  time  of  the  ren- 
dition of  the  judgment  against  the  corpo- 
ration Preston  B.  Plumb  held  stock  of  the 
corporation  in  the  sum  of  f  1,350,  which 
was  fully  paid  up,  and  that  he  was  liable 
to  tbe  bank  upon  the  stock  for  the  full 
sura  of  Sj,35U,  and  execution  was  accord- 
ingly autbiirlzed  to  be  issued  against  tbe 
property  of  Plumb.  Exceptions  were  taken 
to  the  findings  and  order  of  the  court, 
and,  P.  B.  Plumb  having  departed  this 
life  since  proceedings  In  error  were  begun, 
upon  the  consent  of  parties  un  order  of 
revivor  has  been  made,  by  which  Carrie  S. 
Plumb, executrix,  and  Amos  H.  Plumb,  ex- 
ecutor, of  the  estate  of  P.  B.  Plumb,  de- 
ceased, Iiave  become  plaintiffs  In  error. 

The  questions  presented  for  review  are 
few  and  easily  solved,  (t  is  conceded  that 
P.  B.  Plumb  purcliase<l  the  stock  of  the 
corporation,  as  claimed,  and  bis  individ- 
ual liability  to  the  extent  of  the  stock  held 
by  him  is  not  denied,  providing  be  did  not 
divest  himself  of  liability  by  a  transfer  of 
tbe  slock  before  the  judgment  was  ob- 
tained. It  was  shown  upon  the  hearing 
that  certificates  in  the  corporation  were 
issued  to  P.  B.  Plumb,  which  he  held  until 
April  or  May,  1888,  when  he  assigned  and 
delivered  the  certificates  of  stock  to  Rich- 
ard A.  Elmer,  of  New  York,  who  was  then 
solvent,  and  abundantly  able  to  meet  any 
liability  that  could  arise  against  him  as  a 
stockholder  In  the  Kansas  Harvester  Com- 
pany. No  transfer  of  the  shares  of  stock 
was  made  upon  the  books  of  the  com- 
pany, nor  does  it  appear  that  any  effort 
was  made  to  secure  a  transfer.  Does  tbe 
mere  assignment  of  stock  certificates  trans- 
fer the  stock,  and  divest  the  assignor  of 
individual  liability  thereon  to  creditors? 
The  statute  respecting  the  transfer  of  cor- 
porate stock  is  us  follows:  "The  stock  of 
any  corporation  created  under  this  act 
shall  be  deemed  personal  estate,  and  shall 
be  transferred  only  on  the  books  of  the 
corporation,  lu  such  manner  as  tbe  by- 


laws may  prescribe;  and  no  person  shall 
at  any  election  be  entitled  to  vote  on  any 
stock  unless  the  same  shall  have  been 
standing  in  tbe  name  of  tbe  person  so 
claiming  to  vote,  npon  tbe  books  of  the 
corporation,  at  least  thirty  days  prior  to 
such  election ;  but  no  shares  shall  be  trans- 
ferred until  all  previons  assessments 
thereon  shall  be  fully  paid.  "  Gen.  St.  1889, 
par.  1184.  Under  this  provision,  the  mere 
assignment  and  delivery  of  tbe  certifi- 
cates of  stock  is  ineffectual  to  a  valid 
transfer  of  the  same.  Manufacturing  Co. 
V.  Hale,  89  Kan.  23,  17  Pac.  Rep.  601.  It 
may  be  sufficient,  as  between  the  trans 
ferrer  and  the  transferee,  and  also  as 
against  the  corporation  itself.  If  It  had 
notice  of  such  assignment  and  delivery; 
but  such  Irregular  transfer  does  not  di- 
vest the  transferrer  of  bis  individual  lia- 
bility as  a  stockholder  to  creditors.  The 
registration  of  stock  required  by  statute 
is  In  part  for  the  benefit  of  the  public, 
and  to  provide  creditors  with  a  record  of 
those  who  are  individually  liable  in  case 
the  corporation  becomes  unable  to  meet 
its  obligations.  Under  onr  constitution 
and  statutes  the  individual  liability  stands 
as  a  sort  of  surety  for  the  corporate  lia- 
bility, and  creditors  of  the  corporation 
are  supposed  to  contract  with  reference 
to  tbe  individual  responsibility  of  the 
stockholders.  Tbe  general  rule  is  that  tbe 
books  of  the  corporation  furnish  evidence 
as  to  what  persons  are  entitled  to  the 
rights  and  privileges  of  stockholders,  and 
as  tu  whom  creditors  may  look  for  pay- 
ment In  the  event  of  the  insolvency  of  the 
corporation.  Creditors  of  a  corporation 
are  presumed  to  have  relied  upon  the 
books;  and,  where  u  stockholder  snllu  his 
stock,  but  permits  his  name  to  stand  upon 
the  books  of  the  corporation  as  one  of  its 
stockholders,  beis  in  no  condition  to  claim 
exemption  from  individual  liability.  If  be 
has  attempted  in  good  faith  to  have  tlie 
transfer  recorded,  and,  having  done  all  In 
bin  power  to  that  end,  fails,  other  condi- 
tions would  arise;  but  where  be  negligently 
permits  the  stock  to  stand  upon  the  books 
in  bis  own  name,  and  fails  to  do  that 
which  is  necessary  to  transfer  tbe  legal 
title  of  the  stock  in  accordance  with  tbe 
statute,  he  is  not  released  from  Individoiit 
llul>illty  by  the  mere  assignment  and  de- 
livery of  the  certificates.  Manufacturing 
Co.  V.  Hale,  supra ;  Richmond  v.  Irons, 
121  U.  S.  27,  58,  7  Sup.  Ct.  Rep.  788;  Hawk- 
ins V.  Glenn,  131  D.  8.  319,  335,  9  Sup.  Ct. 
Rep.  739;  Thorap.  Llab.  Stockh.  §  217.  and 
cases  cited  ;  Cook,  Stocks,  §§  258-261,  and 
canes  cited;  Lowell,  Transf. Stocks,  §S  189- 
192;  Mor.  Priv.  Corp.  §§  170-172,  S56,  and 
cases  cited. 

Exemption  from  individual  liability  is 
claimed  on  tbe  ground  that  no  provision 
was  made  by  the  corporation  for  the 
transfer  of  stock.  The  comoany  had  no 
by-laws  regulating  the  transfer  of  stock, 
and  no  book  especlallly  provided  for  the 
transfer  of  stock.  The  only  registry  kept 
by  the  company  was  the  book  of  stock 
certiflcMtes,  and  the  record  was  kept  upon 
the  stubs  of  the  certiflcntes  Issued.  This 
record  showed  tbe  date  of  issue,  the 
number  of  the  certificate,  the  uumber  of 
shares  Included,  and  the  name  of  the  per> 
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Bon  to  whom  iRsned.  The  practice,  in  ease 
ot  a  sale  of  Btock,  was  to  note  the  trans- 
fer apon  the  stab  of  the  old  certificate, 
then  take  up  the  old  and  Issue  a  new  cer- 
tificate to  the  transferee.  The  number  of 
the  new  certificate  was  speclflnally  referred 
to  on  the  stub  of  the  old  one;  and  by 
tumlns  to  the  stub  of  the  new  certltl- 
cnte  any  one  could  ascertain  to  whom  the 
stock  had  been  transferred,  the  time  of  the 
transfer,  and  the  form  of  the  Isene,  and 
that  the  new  had  been  Issued  in  lieu  of  the 
oil]  certificate.  This,  we  think,  was  a 
sufficient  record  of  the  transfer,  within  the 
meaning  of  the  statute.  Fisher  t.  Jones, 
82  Ala.  117,  Siilouth.  Kep.  13.  The  statute 
does  not  provide  the  nature  ot  the  book 
to  be  kept,  nor  the  manner  in  which  stock 
shall  be  transferred,  but  provides  that  It 
shall  be  done  In  such  manner  as  the  by- 
laws may  prescribe.  The  method  pursaed 
by  the  Kansas  Harvester  Company  is  the 
common  mode  of  keeping  a  register  of 
stockholders  in  a  corporation;  and  a 
stockholder  who  knew,  or  most  be  held 
to  have  known,  of  this  mode,  is  not  in  a 
position  to  i^omplaln  ot  the  want  ot  facili- 
ties to  register  the  transfer,  or  that  no  by- 
law had  been  enacted  prescribing  theraan- 
ner  of  transfer.  As  to  a  stockholder,  the 
common  usage  of  the  corporation  supplies 
the  place  of  such  a  by-law,  and  a  member 
of  a  corporation  can  hardly  claim  exemp- 
tion from  liability  on  account  ot  its  neg- 
lect to  enact  one.  These  are  the  only  ma- 
terial matters  presented  for  oar  consider- 
ation, and,  finding  no  error  In  the  record, 
the  order  and  judgment  of  the  district 
court  will  be  affirmed. 
All  the  Justices  concurring. 


Statu  v.  Baktley. 

(Supreme  Court  of  Kansas.    April  9,  1892.) 

HuKDER  IN  Second  Degbee— Peremptort  Cbal- 
LEXOES—CoSTiSL'ASCK— Absent  Witnesses. 

1.  Where  there  is  doubt  as  to  whether  the 
Indictment  in  the  case  charges  murder  in  the 
first  or  second  deipree,  the  assumed  errors,  aris- 
ing out  of  the  arraignment  of  the  defendant  with- 
out a  copy  of  the  indictment  having  been  served 
on  him,  and  from  the  limitation  of  the  defendant, 
in  the  selection  of  the  Jury,  to  eight  peremptory 
challenges,  are  not  material,  because  the  state 
iusisteaali  the  way  through  the  trial  that  the 
indictment  did  not  charge  murder  in  the  first  de- 
gree, and  the  court  instrocted  the  jury  that  U 
did  not  charge  murder  in  the  first  degree,  and 
that  they  could  not  find  the  defendant  guilty  of 
murder  in  the  first  degree. 

2.  In  homicide  of  any  degree  less  than  murder 
In  the  first  degree,  the  defendant  is  entitled  to 
but  eight  peremptory  challenges,  and  the  clerk 
of  the  district  court  is  not  required  to  deliver  a 
copy  of  the  indictment  to  the  defendant,  unless 
first  demanded  by  him. 

8.  Where,  upon  an  application  for  a  contin- 
uance, on  account  of  the  testimony  of  an  absent 
witness,  the  state  consents  that  the  facts  sot  up 
in  the  usadavit  in  support  of  the  application  shall 
be  read  in  evidence,  in  behalf  of  the  defendant, 
as  the  deposition  of  the  absent  witness,  the  de- 
fendant is  not  entitled  to  a  continuance  on  that 
ground. 

4.  When,  on  an  application  for  a  continuance 
to  procure  the  testimony  of  an  absent  witness, 
the  facts  sot  up  In  the  aOldarlt  In  support  of  the 
application  are,  by  consent,  read  in  evidence. 
In  behalf  of  the  party  making  the  application, 
■as  the  deposition  of  the  absent  witness,  it  is 
<rror  for  the  court  to  permit  alleged  statements 


of  the  witness,  made  out  of  court,  to  be  Introdiioed 
to  impeach  bis  evidence  in  his  said  deposition, 
his  attention  at  no  time  having  been  called  there- 
to, and  be  having  had  no  opportunity  to  explain 
them. 
(Syllabiu  by  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court.  Brown  connty;  J.  F. 
Thompson,  Judge. 

Indictment  against  Francis  M.  Hartley 
for  murder.  He  was  convicted  of  man- 
slanghter  in  the  second  degree.  Motion 
for  new  trial  was  denied,  and  he  appeals. 
Reversed. 

Jawe/i  FaHooo,  for  appellant.  J.  A'. 
Ives,  Atty.  Gen.,  and  W.  F.  Means,  for  the 
Htate. 

Strang,  C.  November  16.  1888,  the 
grand  Jury  of  Brown  county  returned  an 
Indictment  charging  Francis  Bartley  and 
one  Elbert  L-awson  with  the  killing  of  one 
Thomas  Moore  on  the  4th  day  of  that 
month.  The  defendant  and  JLawson  left 
the  country  soon  after  the  killing,  and 
neither  of  them  retnrned  nntil  the  defend- 
ant was  brought  hack,  on  a  requlsilion, 
from  Tennessee,  where  he  was  arrested  in 
the  summer  of  ISOl.  Lawson  has  never 
been  back.  Bartley  was  tried  at  the  No- 
vember term  of  the  Brown  county  court 
in  1801,  and  convicted  ot  manslaughter  in 
the  second  degree.  A  motion  for  new 
trial  was  overruled,  and  lie  was  sentence<l 
to  serve  a  period  of  five  years  in  the  peni- 
tentiary. From  this  judgment  and  sen- 
tence he  appeals  to  this  court. 

Counsel  for  the  defendant  alleges  the 
following  errors  on  the  part  of  the  trial 
court:  "(1)  The  court  erred  in  requiring 
the  defendant  to  be  arraigned,  no  copy  of 
the  indictment  ever  having  been  served  on 
him;  (2)  in  limiting  the  defendant  to 
eight  peremptory  challenges  in  selecting 
the  Jury;  (3)  in  overruling  the  defendant's 
application  for  a  continuance:  (4)  in  re- 
ceiving incompetent  testimony;  (5)  ingiv- 
ingand  refusing  instructions.  The  circum- 
stances of  the  case  are  briefly  as  follows: 
In  the  afternoon  of  November  4.  1888.  the 
defendant,  Elbert  Lawson,  and  Charles 
D.  Short  drove  from  Baker  to  Horton, 
arriving  there  about  5  o'clock,  and  re- 
maining until  towards  6  o'clock,  when 
tliey  drove  across  the  line  into  Atchison 
connty,  to  a  place  called  the  "Log ("a bin," 
a  place  where  liquor  was  sold.  Aftur  tak- 
ing several  drinks  of  beer,  they  drove 
back  to  South  Horton  to  a  bouse  of  ill 
fame,  known  as  "No.  89."  There  were 
but  two  persons  ut  this  place  when  they 
arrived,— Kittle  Stewart  and  Hattie  Case, 
Inmates  of  the  place.  A  few  minutes  after 
the  arrival  ot  the  defendant  and  bis  com- 
panions, Thomas  Moore  and  William 
Dougherty  drove  up,  hitched  their  team, 
and  entered  the  place.  Both  parties  were 
in  the  house  some  minutes,  when  Short 
was  taken  sick  and  went  out  on  the 
porch.  Bartley  went  out  off  ot  the  porch, 
and  out  in  the  bushes,  on  an  errand  per-' 
sonal  to  himself.  Moore  and  Dougherty 
left  the  house,  going  out  through  the  gate 
to  the  vicinity  of  their  team,  and  Dougher- 
ty coronienced  to  untie  the  team,  when 
Lawson  said,  "Which  one  of  you  fellows 
drawed  a  gun  on  the  party  sitting  there?" 
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This  qnestlon  was  aflked  by  Lawaon  of 
Moore  and  Dougherty  In  relation  to 
drawing  a  gun  on  Hartley.  Moore  said, 
"Whoever  said  we  drawed  a  gun  on  any- 
body la  a  liar.  "  La  WHon  replied,  "  I  won't 
take  that  oH  of  any  roan,"  and  Immedi- 
ately fired  at  Moore.  So  far  there  is  no 
dispute  as  to  the  conversation  just  previ- 
ous to  the  shooting.  The  state  claims 
that  when  Lawaon  fired  hecalled," Frank, 
where  Is  your  gun?"  and  that  Hartley 
arose  from  where  he  was  sitting,  and 
said,  "Here  it  is,  and  I  will  use  it,"  and 
thereupon  fired  at  Moore;  that  Moure 
turned  round  and  said,  "My  God,  Will, 
they  hare  killed  me,"  and  fell.  The  de- 
fense claim  that  Lawaon  fired  both  shots; 
that  when  he  fired  the  first  shot  be  said, 
"Frank,  where  Is  your  gun?"  bnt  that 
Frank  made  no  reply,  and  Lawson  moved 
a  few  steps,  and  fired  the  second  shot. 
When  the  shooting  occurred,  Dougherty 
ran  into  the  timber,  and  went  up  to  Hor- 
ton  proper.  The  defendant,  Lawson,  and 
Short  got  into  their  buggy,  and  drove 
back  to  Baker,  left  the  wagon  at  the  sta- 
ble where  they  got  It,  and  went  out  into 
the  country,  and,  after  hiding  around  a 
few  days,  left  the  community  entirely, 
Hartley  going  to  Washington  Territory, 
Oregon,  Colorado,  Texas,  and  back  to  his 
father's  home  In  Tennessee.  He  says  be 
left  because  he  was  afraid  of  a  mob;  that 
before  he  left  he  sent  a  party  to  see  coun- 
sel, and  was  advised  to  go  away  for  the 
time  being. 

The  first  and  second  asalgnmenta  of 
error  go  to  the  arraignment  of  the  pris- 
oner, without  a  copy  of  the  indictment 
first  having  been  served  on  him,  and  to 
the  ruling  of  the  court  in  limiting  the  de- 
fendant to  eight  peremptory  challenges, 
instead  of  allowing  him  twelve.  Both  of 
these  objections  are  based  upon  the  theory 
that  the  indictment  in  the  case  charges 
murder  in  the  first  degree.  We  think 
counsel  is  in  error  in  regard  to  the  charac- 
ter of  the  indictment,  and  that  it  only 
charges  murder  in  the  second  degree. 
But,  whatever  its  character  may  be  in 
that  respect,  the  state  Insisted  all  the  wa^' 
through  the  trial  that  it  charged  ouly 
murder  in  the  second  degree,  and  the 
court,  in  its  charge  to  the  jury,  said  it 
charged  only  murder  In  the  second  degree, 
and  instructed  the  jury  that  they  could 
not  find  the  defendant  gallty  of  murder  in 
the  first  degree.  It  follows,  therefore, 
that  there  is  no  material  error  in  either 
of  these  assignments.  The  next  assign- 
raent  relates  to  the  overruling  by  the 
court  of  the  defendant's  motion  for  a  con- 
tinuance. The  defendant  asked  a  contin- 
uance because  of  the  absence  of  certain 
persons,  who,  he  alleged,  were  material 
witnesses  in  his  behalf.  He  showed  dili- 
gence in  trying  to  prf)cai"e  tlieir  evidence, 
and  set  out  in  his  affidavit  what  each  of 
the  witnesses  would  testify  to,  if  present 
in  court.  The  state  elected  to  admit  such 
afiidavitaa  the  deposltlona  of  the  absent 
witnesses.  The  defendant  still  Insisted 
upon  his  right  to  a  continuance,  not- 
withstanding the  offer  of  the  state  to  ad- 
mit his  afildavit  as  the  depositions  of  the 
absent  witnesses.  The  court  ruled 
against  bim,  and  required  him  to  go  to 


trial.  Was  such  ruling  error?  This  ques- 
tion is  settled,  both  by  our  statute  and 
the  decisions  of  this  court,  against  the 
claim  of  the  defendant.  That  portion  of 
our  statute  more  particularly  material  in 
that  regard  reads  as  follows:  "If  there- 
upon the  adverse  party  will  consent  that 
on  the  trial  the  facts  alleged  in  the  affida- 
vit shall  be  read  and  treated  as  the  depo- 
sition of  the  absent  witness,  •  *  •  ni» 
continuance  shall  be  granted  on  the 
ground  of  the  absence  of  such  evidence. " 
Code  Civil  Proc.  §  317.  Here  is  a  posi- 
tive statutory  declaration  that,  if  the 
opposite  party  will  consent  that  the 
facts  alleged  in  the  affidavit  shall  be 
read  in  evidence,  no  continuance  shall 
be  granted,  'l^hls  court  has  passed  upon 
this  question  in  the  following  cases,  and 
held  that  under  the  statute,  when  the 
facts  alleged  in  the  afildavit  for  continu- 
ance are  admitted  as  the  deposition  of  the 
absent  witness,  the  party  applying  is  not 
entitled  to  a  continuance  on  account  of 
such  absent  witnesses.  Thompson  v. 
State,5  Kan. 1.^0;  State  v.  Dickson, 6  Kan. 
209;  State  v.  Adams,  20  Kan.  311;  State 
V.  Rhea,  25  Kan.  579;  Santord  v.  Gates,  ?H 
Kan.  405,  16  Pac.  Rep.  807;  Rice  v.  Hodge. 
20  Kan.  168;  Brown  v.  Johnson,  14  Kan. 
377. 

The  nest  assignment  relates  to  the  ad- 
mission of  evidence  of  the  atatementa  of 
Charles  D.  Short,  made  before  the  grand 
jury,  to  impeach  the  testimony  of  said 
Short  in  his  deposition  road  in  evidence 
in  behalf  of  thedefendant.  This  is  tbemost 
aerioua  question  raised  in  the  record  of 
the  case.  While,  perhaps,  this  esact  ques- 
tion has  never  been  passed  upon  by  this 
court,  the  court  has  paasedupon  questions 
so  nearly  analogous  to  this  one  as  to 
render  them  controlling  in  this  case.  To 
defeat  the  application  tor  a  continuance, 
the  statute  not  only  provides  that  the  state 
must  consent  that  the  facts  alleged  in  the 
affidavit  Id  support  of  the  application  for 
a  continuance  shall  be  read  in  evidence, 
but  that  they  ahall  be  read  aa  the  depoai- 
tion  of  the  absent  witness  or  witnesses. 
It  Is  apparent  that  the  law-making  power 
intended  that  the  facts  so  admitted  in 
evidence  as  the  evidence  of  the  absent  wit- 
ness should  have  all  the  force  and  effect  of 
a  deposition  of  such  witness  regalarly 
taken.  That  being  our  view  of  the  stat- 
ute, the  question  arises:  Would  the  state- 
men  ta  of  Charles  D.  Short  before  the  grand 
jury  have  been  admissible  to  impeach  the 
evidence  of  said  Short  in  behalf  of  the  de- 
fendant it  such  evidence  consisted  of  his 
deposition,  regularly  taken,  and  in  the 
absence  of  any  cross-examination  of  said 
Short  in  relation  to  his  said  statements 
before  the  grand  Jury.  We  think  not. 
This  question  was  settled  by  this  court  in 
the  case  of  Greer  v,  Higglns,  20  Kan.  420. 
In  that  case  the  court  says:  "Where  the 
deposition  of  a  witness  has  been  read  in 
evidence,  and  the  opposing  party  pro- 
duces another  and  conflicting  deposition 
by  the  same  witness  in  another  action 
between  the  same  parties,  of  a  prior  date, 
and  offera  to  introduce  the  aame  to  im- 
peach the  witness,  and  the  court  of  its 
own  motion  excludes  the  testimony, 
held,  not  error,  as  the  witness  sought  to 
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be  Impeached,  and  the  party  to  be  aHect- 
ed  thereby,  are  entitled  of  right  to  any 
explanation  which  the  witness  can  Klve  of 
the  atatementB  imputed  to  him.  The  at- 
tention of  the  witness  must  be  first 
called,  on  cross-examination,  to  such 
prior  contradictory  stutoments. "  The 
questions  decided  In  the  following  cases 
are  so  closely  analo{>oiis  to  the  one  in  this 
case  as  to  bu  practically  controlling  here: 
Machine  Co  v.  Clark,  15  Kan.  493.  In  that 
case  the  court  says  "that  it  is  error  for 
the  court  to  allow  one  party  to  attempt 
to  impeach  the  testimony  of  the  witness 
of  the  other  party  by  reading  to  the  jury 
a  portion  of  a  deposition  formerly  taken 
of  the  witness,  without  first  havlnj;  culled 
the  attention  of  the  witness  to  any  portion 
of  the  deposition,  and  without  giving  the 
witness  any  opportunity  to  explain."  In 
State  V.  Cleary,  40  Kan.  288, 19  Pac.  Rep. 
77B,  the  court  held  that,  "before  a  witness 
can  be  impeached  by  contradictory  state* 
mentsmadein  bis  evidence  on  a  former 
trial,  such  contradictions  must  be  called 
to  his  attention  ;  and  it  Is  error  to  intro- 
duce them  without  having  laid  any  foun- 
dation." See,  also.State  v.  Small,  26  Kan. 
209.  The  state  insists  that  it  was  not 
error  to  introduce  the  statements  of  Short, 
made  before  the  grand  jury,  without 
having  cross-examined  him,  and  laid  the 
foundation  therefor,  because,  as  the  evi- 
dence of  Short,  Introduced  In  behalf  of  the 
defendant,  consisted  of  facts  stated  in  de- 
fendant's application  for  a  continuance, 
which  were  admitted  as  the  depositions 
of  the  witnesses  therein  named,  and  the 
state  therefore  had  no  opportunity  to 
cross-examine  Mr.  Short  and  lay  a  founda- 
tion for  the  admission  of  his  statements 
made  before  said  grand  jury,  the  rule  In 
relation  to  laying  a  foundation  for  the  ad- 
mission of  such  evidence  should  not  pre- 
vail. It  must  not  be  forgotten,  however, 
that  tbu  state  has  admitted  the  facts 
stated  in  the  affldavit  for  continuance  as 
the  deposition  of  Short,  and  by  so  doing 
has,  under  our  statute,  forced  the  defend- 
ant to  trial  without  the  personal  presence 
of  Short  as  a  witness  in  bis  behalf,  and 
that,  having  done  so,  it  would  be  unjust 
to  the  defendant  to  thus  force  bim  to  trial 
without  his  witness  in  court,  and  then, 
because  he  was  not  there,  and  the  state 
could  not,  on  that  account,  cross-exam- 
ine him,  and  lay  the  foundation  for  the 
admlsslun  of  impeaching  declarations 
made  elsewhere,  relax  the  rule  that  re- 
quires a  foundation  to  be  laid  for  the  ad- 
mission of  such  statements.  Such  a 
course  would  deprive  the  defendant  of 
the  right  under  the  law  to  have  his  wit- 
ness explain  any  statements  Imputed  to 
bIm  outside  of  his  evidence  In  court. 
It  was  held  In  New  York,  in  the  case  of 
Hubbard  v.  Briggs,  31  N.  Y.  518,  and  also 
in  Ohio,  In  the  case  of  Runyan  v.  Price, 
15  Ohio  St.  1,  that  where  a  deposition  of  a 
deceased  witness  was  read  In  evidence  by 
consent,  another  and  conflicting  deposi- 
tion of  the  Bunie  witness,  at  a  prior  trial, 
could  not  be  read  In  order  to  Impeach  the 
wltnosH,  as  the  attention  of  the  witneuR 
bad  not  been  vailed  to  the  conflict.  These 
cases  were  cited  and  approved  by  this 
court   in    Greer  t.  Higgins,   20  Kan.  425. 


For  these  reasons  we  think  the  conrt 
erred  in  allowing  the  statements  of 
Cbarles  D.  Short  made  before  the  grand 
Jury,  to  be  given  In  evidence,  to  Impeach  his 
testimony  on  the  trial  of  the  case  in  be- 
half of  the  defendant.  As  this  case  goes 
back  for  a  new  trial,  we  desire  to  call  at- 
tention to  the  cases  of  State  v.  Hendricks, 
32  Kan.  559,  4  Pac.  Ksp.  1050;  State  v. 
Rhea,  25  Kan.  57«;  State  v.  Mowry,  37 
Kan.  369, 15  Pac.  Rep.  282;  State  v.  Mlae, 
36  Kan.  187,  13  Pac.  Rep.  1 ;  and  State  v. 
Estep.  44  Kan.  575.  24  Pac.  Rep.  986,— in 
regard  to  instructions  relating  to  the 
degree  of  the  offense  charged  In  the  Indict- 
ment. It  Is  recommended  that  the  Judg- 
ment of  the  district  court  bo  reversed, 
and  the  case  remanded  for  a  new  trial. 

Per  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


FlTZOBRALD  V.  CHICAGO,  K.  &  W.  R.  CO. 
(Supreme  Court  of  Kaiisus.     April  9,  1892.) 

COXDEMNATION    FOR    RAILROAD  —  ENTRY    BBFORB 

Giviso  Bond  —Waiver — Damages— Patmext. 

1.  Where  right-of-way  commiBsionerB  ap- 
pointed to  condemn  lands  for  a  railroad  file  their 
report  awarding  damages  to  the  owner  of  the 
lands  appropriated,  and  the  owner  appeals  from 
said  award  to  the  district  court,  and  the  com- 
pany enters  upon  the  land,  and  grades  Its  road- 
bed before  giving  a  bond  to  secure  such  judgment 
as  may  be  obtained  against  it  on  such  appeal, 
but  afterwards,  on  the  trial  of  the  question  on 
such  appeal,  tenders  the  owner  a  Judgment,  which 
tender  is  accepted,  and  judgment  entered,  and 
the  company  pays  said  Judgment  to  the  owner, 
which  Is  received  by  him,  such  payment  is  a  full 
satisfaction  for  all  damagies  growing  out  of  the 
entry  upon  said  land  for  grading  purposes,  not- 
withstanding such  entry  was  made  before  the 
bond  to  secure  the  judgment  on  the  appeal  was 
given. 

2.  And  where  the  right-of-way  commissioners 
were  authorized  to  condemn  for  right  of  way  a 
strip  of  land  100  feet  wide  and  more,  where,  be- 
caase  of  cuts  and  fills,  more  than  100  feet  were 
necessary  for  the  proper  construction  of  the  road- 
bed, and  the  petition  filed  in  the  case,  on  the  ap- 
peal from  the  award,  alleged  that  the  company 
had  appropriated  from  100  to  200  feet '  across  the 
owner's  farm  for  its  right  of  way,  and  on  the 
trial  of  the  appeal  a  judgment  was  tendered  by 
the  defendant,  and  accepted  by  the  plaintiflF,  and 
afterwards  paid  by  the  company  to  the  plaintiff, 
and  received  by  him,  such  payment  oovered  all 
damages  that  oould  arise  on  account  of  an  ap- 
propriation of  an  amount  of  land  within  the  scope 
of  such  petition. 

{SyUabua  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Pratt  county;  S.W.Les- 
lie, Judge. 

Action  by  Carlos  F.  Fitzgerald  against 
the  Chicago,  Kansas  &  Western  Railroad 
Company  to  recover  damages  foran  entry 
on  his  land.  Verdict  and  judgment  for 
defendant.  New  trial  denied.  Plaintiff 
brings  error.    Atflrmed. 

Cbarles  H.  Apt,  for  plaintiff  in  error. 
Gforge  R.  Peck,  A.  A.  Hurt),  and  Robert 
DuDlap,  for  defendant  in  error. 

Strang,  C.  This  action  was  begun  in 
the  district  court  of  Pratt  county,  on  the 
fith  day  of  August,  1887,  to  recover  dam- 
ages for  the  entry  upon  and  appropriation 
ol  land  of  the  plaintiff  by  the  defendant. 


Digitized  by 


Google 


704 


PACIFIC  KEPORTEB,  Vol.  29. 


(Kan. 


Tho  positton  of  the  plnlntlff  ie — First,  that 
he  is  entitled  to  damans becanae  the  com- 
pany had  appropriated  a  portion  ol  his 
land  for  the  right  of  way  of  Its  railway, 
wltboot  having  given  a  bond  to  secure 
BDCh  judgment  aa  might  be  obtained  on 
the  appeal  from  the  award  of  damages; 
and,  second,  that  he  was  entitled  to  dam- 
ages because  the  company  had  appropri- 
ated more  land  than  was  condemned.  On 
the  trial  of  this  case  It  was  shown  that 
when  the  proceeding,  on  the  appeal  from 
the  award  ot  the  condemnation  proceed- 
ings, was  called  (or  trial,  the  company 
o^ered  to  confess  Judgment  for  the  sum  of 
9400  in  favor  of  the  plaintiff;  that  the  offer 
was  accepted  by  the  plalntlfl,  and  judg- 
ment entered  accordingly;  that  said  judK- 
ment  had  been  paid  and  satisfied  In  full. 
It  further  appeared  that  the  condemna- 
tion proceedings  authorized  the  taking  of 
morb  than  100  feet  of  land  for  the  right  of 
way,  where,  on  account  uf  cuts  and  tills, 
more  was  necessary  to  the  proper  con- 
struction ot  the  road.  The  plaintiff, In  bis 
appeal  from  the  proceedings  of  the  right- 
of-way  commissioners.  Hied  a  petition  set- 
ting forth  bis  claim  for  damages,  in  which 
he  claimed  damages  for  a  strip  of  land 
taken  from  one  to  two  hundred  feet  wide. 
On  the  trial  the  court  refused  certain  in- 
structions asked  by  the  plaintiff,  and  In- 
structed the  Jury  to  return  a  verdict  (or 
the  defendant.  Motion  for  new  trial  was 
overruled,  and  the  plaintiff  brings  the  case 
here  for  review. 

The  first  contention  of  the  plaintiff  in 
error  is  that  the  defendant  in  error  was 
a  trespasser,  and  liable  (or  damages  to  the 
plaintiff  In  error,  for  the  reason  that  it 
had  no  right  to  go  upon  the  land  of  the 
plaintiff  in  error  at  the  time  it  did  to  com- 
mence its  grading,  because  it  bad  not  exe- 
cuted and  filed  the  bond  to  indemnify  the 
plaintiff,  as  required  b.vstatnte.  This  was 
probably  true.  But  the  matter  was  adju- 
dicated and  settled  in  the  appeal  case.  In 
that  case  tho  plalntifi  claimed  damages 
for  the  land  appropriated  by  the  company 
for  Its  right  of  way,  and  the  company 
tendered  a  judgment  for  such  damages, 
among  others,  which  the  plaintiff  accept- 
ed, and  judgment  was  entered  according- 
ly. This  judgment  was  subsequently  paid 
by  the  company,  and  receipted  by  the 
plaintiff,  and  constituted  a  full  payment 
for  all  damages  for  any  trespass  conimit- 
ted  by  entering  upon  said  premises  for 
purposes  of  grading  the  roadbed  of  said 
railway,  as  well  as  for  the  land  appro- 
priated. The  bond,  which  it  is  alleged 
was  not  given  until  after  the  company 
had  entered  upon  the  lands  of  plaintiff  for 
grading  purposes,  is  only  provided  by  the 
statute  as  a  security  for  the  payment  of 
any  judgment  that  may  be  obtained 
against  the  company  on  the  appeal  from 
the  award  of  the  commissioners,  and  Is  of 
noconspiinence  alter  the  judgment  Is  paid. 
And  if  the  compnny  goes  ahead  and  ap- 
proprlat''8  the  right  of  way,  and  grades 
Its  roadbed  without  giving  any  bond  at 
all,  but  8ubHe()uentiy  actually  pays  what- 
ever judgment  is  obtained  against  them, 
and  the  plaintiff  in  the  judgment  receives 
the  same,  such  payment  is  complete  satis- 
faction for  any  damages  growing  out  of 


the  former  en  try  and  appropriation  of  the 
land.  The  ownerof  theland  need  not  per- 
mit the  company  to  enter  upon  the  prem- 
ises for  the  purpose  o(  grading  the  right 
of  way  until  it  has  given  the  bond  required 
on  an  appeal  from  tiin  award  of  damages 
by  theconderanation  commisslonern.  Un- 
til such  bond  is  given,  he  can  enjoin  the 
company  from  entering  thereon. 

The  second  contention  o(  the  plaintiff  in 
error  is  that  he  is  entitled  to  damages  be- 
cause the  company  iinally  appropriated 
more  than  100  feet  ot  land  (or  a  portion  of 
Us  right  of  way  across  his  farm.  We 
think  the  plaintift  Is  also  concluded,  in 
this  matter,  by  the  trial  on  the  appeal. 
The  condemnation  comoiissionem  were 
authorined  to  condemn  a  strip  of  land 
moretlian  100  feet  wide  where,  on  account 
of  cuts  and  fills,  a  wider  strip  was  neces- 
sary to  the  proper  construction  ot  the 
roadbed.  In  the  plaintiff's  petition  set- 
ting forth  his  claim  for  damages,  on  his 
appeal  from  the  commissioners'  award, 
he  alleges  that  the  company,  which  had 
already  graded  its  roadbed,  had  appro- 
priated a  strip  ot  land  from  100  to  200  feet 
wide  across  his  farm.  There  Is  no  pretense 
in  this  case  that  the  company  took  more 
than  the  amount  the  plaintitt  tbns  alleged 
In  his  appeal  case  It  had  taken.  We  there- 
fore think  that,  when  the  plaintir(  accept- 
ed a  judgment  tendered  on  said  petition, 
it  covered  ail  damages  that  could  arise  on 
account  of  an  appropriation  by  the  com- 
pany of  an  amount  of  land  within  the 
scope  ot  such  petition.  That  being  true, 
the  <-ourt  was  right  in  Its  instruction  to 
the  jury  to  return  a  verdict  for  the  defend- 
ant; and,  If  so,  it  committed  no  error  in 
refusing  instructions  asked  by  the  plain- 
tift. There  are  several  other  cases  men- 
tioned in  this  record.  We  do  not  know 
just  why  the  agreement  that  they  are  to 
follow  the  judgment  in  this  case  is  incor- 
porated into  this  record.  Ot  course,  they 
are  not  here  in  such  a  way  as  that  we  can 
act  upon  them,  but  the  court  helow  can 
enforce  the  agreement  In  relation  thereto. 
It  is  recommended  that  the  judgment  of 
the  court  below  be  afHrmed. 

Fbr  CiRiAM.    It  is  Ro  ordered;  all  the 
justices  concurring. 


Bruw  et  al.  v.  Ci.bme.nt  et  al. 
(Supreme  Court  of  Kangas.    April  9, 1893.) 

IMSURANCB— Death  of  Beneficiart— Riqbts  or 
Legatee. 
Where  W.  C.  procures  a  benefit  certificate 
upon  bis  life  In  an  iasurance  company,  in  which 
J.  C,  the  wife  of  W.  v.,  is  named  as  buneliciary, 
and  J.  C.  dies  oeforo  W.  C.  does,  but  during 
her  lifetime  makes  a  will,  devisin?  all  her  prop- 
erty to  W.  O.  for  and  durinpr  his  i.fe,  and,  after 
his  death,  to  her  daughter  P.  A.  C,  and  during 
his  lifetime  W.  C,  who  survives  his  wife  but  a 
few  months,  also  makes  a  will,  girinK  the  pro- 
ceeds of  said  benefit  certificate  to  F.  A.  C,  and 
said  wills  have  been  properly  probated,  the  pro- 
ceeds of  said  certificate,  when  paid  by  the  insur- 
ance company,  pass  to  and  become  the  property 
of  F.  A.  C. 
{Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Brown  county;  R.  C.  Bab- 
sett,  Judge. 
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Suit  by  Louise  Brew,  Margaret  Miller, 
Anna  Sprugue,  Mary  Cbundler,  Nellie 
Dunn,  and  William  Clement  affainat  Fran- 
ces A.  Clement,  John  Schilling,  lier  guard- 
Ian,  an<l  Ira  Lacock,  to  recover  part  of 
the  pi.  i>edB  of  a  beneflt certificate.  From 
a  judgment  tor  delendanta, plain ti0a  bring 
error.    AtHrmed. 

C.  W.  Johnson  and  S.  F.  Newlon,  for 
plalntitfe  in  error.  James  Falloon,  for  de- 
tendanta  in  error. 

Stbano.C.  On  the  33d  day  of  December, 
1878,  William  Clement  became  a  member  of 
the  National  Temperance  Kellef  Union,  a 
mutual  insurance  company,  organJziKl  un- 
der the  laws  of  Missouri.  Inhiscertlticate 
of  membership  therein  his  wife,  Joanna 
Clement,  was  named  as  beneficiary.  On 
the  29th  day  of  September,  1S84,  Joanna 
Clement  made  a  will,  by  which  she  gave 
the  use  of  all  her  property  to  her  husband, 
William  Clement,  during  bis  liletime,  after 
which  her  dangbter  Frances  August  Clem- 
ent, was  to  have  the  use  of  the  same  dur- 
ing her  life,  wben  It  was  to  be  divided  be- 
tween the  other  children  of  said  Joanna 
Clement  according  to  further  provisions 
of  her  said  will.  On  the  date  of  said  will, 
William  Clement  consented  in  writing  to 
the  provisions  thereof:  and  on  April  24, 
1885,  the  said  William  Clement  also  made 
a  will,  in  which  be  provided  that,  if  he 
Bboald  survive  his  wife,  the  proceeds  of 
said  beneflt  certificate  should  go  to  his 
daughter  Frances  August  Clement.  Jo- 
anna Clement  died  December  9,  l^iSS,  and 
William  Clement  died  May  18, 18S6.  Au- 
gust 28, 1886,  Frances  A.  Clement  was  ad- 
judged to  be  a  feet>Ie-minded  person,  and 
not  competent  to  transact  business,  and 
John  Schilling  was  appointed  and  quali- 
lled  as  her  guardian.  August  30,  1886, 
after properuotice  to  all  the  heirs,  the  said 
wills  of  Joanna  and  WliUam  Clement  were 
duly  probated,  and,  the  executors  named 
therein  having  refused  to  serve,  and  all 
tije  persons  next  of  kin  to  said  testators 
having  renounced  their  right  of  adminis- 
tration, John  Schilling  was  appointed  ad- 
ministratorwithtbe  wiUsannexed.  March 
26, 1889,  suit  was  begun  In  the  name  of 
John  Schilling,  guardian  of  Frances  Au- 
gust Clement,  and  the  other  heirs  of  Will- 
iam and  Jnauna  Clement,  against  the  Na- 
tional Temperance  Union  on  the  said  bene- 
flt certificate, to  recover  theamounttbere- 
of,  which  suit  was  afterwards  compro- 
mised, and  the  company  paid  the  sum 
namnd  in  the  certificate  to  the  attorneys 
for  the  plaintiffs  tlierein,  who  turned  the 
amount,  less  their  fees,  over  to  John 
Schilling.  The  plaintiffs  brought  tbis  suit 
to  recover  their  moieties  of  the  proceeds  of 
said  benefit  certificate,  as  joint  heirs  with 
said  Frances  August  Clement.  The  ques- 
tion in  this  case  is,  who  is  entitled  to  the 
proceeds  of  the  benefit  certificate  issued 
by  the  National  Temperance  Union  on  the 
life  of  William  Clement?  Is  Frances  Au- 
gust Clement,  or  her  guardian,  John  Schil- 
ling, for  her,  entitled  to  the  whole  of  the 
proceeds  of  said  certificate,  or  are  the 
other  heirs  of  William  and  Joanna  Clem- 
ent, named  as  plaintiffs  in  this  case,  enti- 
tled to  equal  shares  therein  with  said 
T.29F.no  10—45 


Frances  August  Clement?  The  solution  of 
this  question  depends  upon  the  effect  to 
be  given  to  the  wills  of  Joanna  and  William 
Clement.  The  beneflt  certificate  named 
Joanna  Clement  as  beneficiary  therein; 
that  Is,  l>y  the  terms  of  said  certificate,  the 
amount  of  Insurance  therein  covenanted 
to  be  paid  upon  the  death  of  William 
Clement  was  to  be  paid  to  his  wife,  Joan- 
na Clement.  But  Joanna  Clement  did  not 
survive  her  husband,  and  the  insurance 
upon  his  liTe  could  not,  therefore,  be  paid 
to  her.  During  the  lifetime  of  said  Joan- 
na Clement  she  made  a  will,  and  devised 
the  use  of  all  her  property  to  ber  husband 
during  his  lifetime,  and  to  her  daughter 
Frances  Clement  after  him,  during  her  life- 
time, with  a  provision  for  final  distribu- 
tion of  what  remained  upon  her  decease 
among  her  other  children.  William  Clem- 
ent survived  his  wife  but  a  few  months. 
Before  bis  decease,  however,  he  made  a 
will,  by  which  be  gave  to  Ids  daughter 
Frances  August  Clement  the  proceeds  of 
the  benefit  certificate  upon  his  life.  There 
Is  nn  question  of  the  enforcement  of  a  con- 
tract between  the  Insurance  company  and 
any  one  here.  The  Insurance  company  la 
not  a  party  to  tblssult,  Therels  no  ques- 
tion in  the  ease  as  to  the  right  of  the  as- 
sured, or  the  beneficiary  named  In  the  cer- 
tificate, to  change  the  beneficiary  named 
in  the  certificate,  or  control  the  disposi- 
tion of  the  proceeds  of  said  certificate,  as 
against  the  insurance  company,  or  In  con- 
travention of  any  of  Its  rights  under  the 
certificate  or  its  by-laws.  The  Insurance 
upon  the  life  of  William  Clement,  guaran- 
tied by  the  company  under  its  certificate, 
was  paid  by  the  company,  and  thereafter 
became  a  part  of  the  estate  of  either  Jo- 
anna Clement  or  William  Clement.  The 
certificate  was  payable  to  Joanna  Clem- 
ent, not  to  her  and  ber  heirs.  If  she  had 
survived  ber  husband,  the  proceeds  there- 
of would  have  been  her  property,  to  l»e 
disposed  of  by  her  as  she  should  wish. 
Though  she  did  not  survive  her  husband, 
she  did  during  her  lifetime,  by  will, 
point  out  and  direct  the  disposition  to  be 
made  of  her  property  after  ber  decease. 
Said  will,  we  tbink.  Is  broad  enough  to 
cover  and  include  any  Interest  she  may 
have  had  in  said  beneflt  certificate  at  the 
time  of  ber  death ;  and  by  the  terms  there- 
of all  her  property  went  to  her  husband, 
William  Clement,  during  his  lifetime,  and 
afterwards  to  .Frances  August  Clement. 
If,  however,  as  probably  was  the  case, 
upon  the  decease  of  bis  wife  before  hlra. 
the  proceeds  of  the  policy  on  bis  life  be- 
came, at  his  death,  a  part  of  his  estate, 
then  William  Clement  had  a  right  during 
his  lift-time  to  direct,  by  will,  the  disposi- 
tion thereof  after  his  decease;  and  as,  by 
bis  will,  be  also  gave  the  proceeds  of  said 
policy  to  bis  daughter  Frances  August 
Clement,  and  as  the  wills  of  both  Joanna 
Clement  and  William  Clement  were  prop- 
erly probated,  and  no  appeal  therefrom 
was  ever  taken,  we  think  her  title  there- 
to Is  complete.  We  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

FebCuuiam.    It  is  so  ordered;  all  the 
justices  concurring. 
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94  Cal.  420 

MouLTON  V.  Harris.    (No.  14,457.) 

(Supreme  Court  of  California.    April  80,  1893.) 

Past  Fekfokmakce  or  Okal  Contract  fob  Sale 
OP  Land — Matehiauty  of  Svidbnce. 

1.  Where  de&ndant  orally  agreed  to  sell 
plaintiff  land,  and  plaintiff,  by  her  agents,  took 
possession  of  the  land  witb  defendant's  consent, 
and  made  valuable  ImprovemeDts  thereon,  it  is 
sofflcient  part  performance  to  talie  the  contract 
out  of  the  operation  of  the  statute  of  frauds. 
Calanchini  v.  Branstetter,  84  Cal.  258,  H  Pao. 
Bep.  149,  followed. 

2.  Where  defendant  contended  that  he  did 
not  agree  to  sell  the  land,  but  that  his  agreement 
was  to  sell  a  band  of  horses  running  on  the  land, 
to  take  land  of  plain  tifi  at  a  certain  figure,  part 
of  which  was  to  be  paid  in  horses,  to  assume 
part  of  a  mortgage  debt  incambering  plaintiff's 
land,  and  to  give  his  note  tor  the  balance,  and 
the  pleadings  admitted  plaintiff's  ownership  of 
the  land,  the  trial  court  properly  excluded  evi- 
dence that  the  land  which  defendant  got  from 
plaintiff  was  not  plaintiff's. 

8.  There  was  no  error  prejudicial  to  defend- 
ant in  excluding  evidence  that  he  had  paid  part 
of  his  note  for  the  balance,  where  the  note  was  a 
Joint  one  in  favor  of  plaintiff  and  another,  sad  it 
was  assigned  by  plaintiff's  copayeee,  without 
her  authority,  and  the  evidence  showed  that  plain- 
tiff never  knew  of  such  payment. 

4.  The  issue  being  whether  defendant 
agreed  to  sell  his  land,  it  was  error  to  exclude 
an  instrument  signed  by  plaintiff,  in  which  she 
agreed  that,  if  the  mortgage  that  defendant  had 
executed  in  satisfaction  of  the  mortgage  on  plain- 
tiff's land  should  exceed  a  certain  sum,  she 
would  pay  the  Interest  on  such  excess. 

ComtnisBionerH'  decision.  Uepartment 
2.  Appeal  from  superior  court,  Yuba 
county;  Pbilip  W.  Kgtbeu,  Judge. 

Action  by  Lina  Moulton  agaiust  E.  A. 
Harris.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

H.  M.  Albery  and  T.  J.  Bart,  lor  appel- 
lant. John  T.  Harrlngaa,  tor  respond- 
ent. 


29. 


(CaL 


FooTR,  C.  This  action  was  brought  to 
enforce  the  specific  performance  of  a  con- 
tract for  the  conveyance  of  land.  Under 
the  Undings,  which  are,  as  we  think,  sup- 
ported by  the  evidence,  it  appears  that  the 
plaintiff,  the  vendee,  took  possesHion  of 
the  land  by  her  agents,  with  the  consent 
of  the  vendor,  and  made  valuable  improve- 
ment thereon,  on  the  faith  of  the  con- 
tract. This  is  sufficient  part  performance 
of  the  contract  (It  being  oral)  to  take  it 
out  of  the  operation  of  the  statute  of 
frauds  under  the  rule  announced  in  Calan- 
chini V.  Branstetter,  84  Cal.  253,  24  Pac. 
Rep.  149. 

The  most  strenuous  contention  of  the 
defendant  for  the  reversal  of  the  order  re- 
fusing a  new  trial  seems  to  be  as  to  the 
rulings  of  the  court  upon  the  admission  or 
rejection  of  proffered  evidence.  The  con- 
tention of  the  plaintiff  Is  that  she  traded 
her  tract  of  land— about  800  acres,  in  Co- 
lusa county— for  a  band  of  horses  and  the 
land  of  the  defendant  in  Lassen  county; 
that,  putting  her  land  at  $16,000,  and  the 
defendant's  horses  at  9S.000,the  defendant 
agreed  toasnuraea  mortgage  on  her  lands 
for  over  $.5,000,  and  make  her  a  title  to  his 
land  in  Lassen,  which  was  valued  at  $2,- 
675;  that,  as  he  could  not,  on  account  of 
certain  litigation,  give  her  at  that  time  a 
perfect  title  to  the  land,  he  agreed  to  give 
her  a  note  lor  the  sum  last  above  men- 


tioned, which  was  not  tobepaid  except  la 
the  event  the  defendant  should  find  it  im- 
possible to  make  title  to  the  Lassen  coun- 
ty land  to  the  plaintiff;  and  she  now 
waives  a  good  title,  and  asks  simply  for  a 
conveyance  of  that  land.  The  contention 
of  tlie  defendant  Is  that  he  never  did  agree 
to  sell  tlie  land  In  Lassen,  but  that  the 
note  represented  a  part  of  the  purchase 
price  which  he  was  to  pay  for  the  land  of 
plaintiff.  As  a  part  of  his  evidence  he 
stated  that  he  was  to  assume  the  payment 
of  but  $3,000  of  the  mortgage  debt  on  the 
plaintiff's  land,  and  that  he  was  only  to 
pay  interest  on  that  much  of  it,  and  that 
the  plaintiff  agreed  to  be  responsible  for 
the  rest  of  the  sum  due  on  the  mortgage, 
and  to  pay  the  interest  on  it.  The  evi- 
dence of  the  defendant  was  Intended  to 
show  that  be  did  not  agree  to  sell  the 
land,  but  that  his  agreement  was  to  sell 
his  band  of  horses,  then  running  on  that 
land,  and  to  take  the  plaintiff's  land  at 
$16,000.  to  pay  $8,000  In  horses,  $3,000  of 
the  mortgage  debt  and  Interest  then  in- 
cumbering the  land  of  plaintiff,  and  to  give 
this  note  for  $2,675  for  the  balance  of  the 
purchase  price  of  plaintiff's  land.  The 
pleadings  admit  the  ownership  of  her  land 
by  the  plaintiff,  and  there  is  nothing  set 
up  In  the  answer  as  to  any  failure  on  the 
part  of  the  plaintiff  to  perform  her  con- 
tract. The  only  matter  at  issue  is,  did  or 
did  not  the  defendant,  at  the  time  the  con- 
tract was  entered  into  for  the  purchase  or 
trade  for  the  plaintiff's  land,  agree  to  give 
in  part  consideration  and  payment  there- 
for his  land  In  Lassen  county?  It  follows, 
therefore,  that  all  the  evidence  offered  on 
the  part  of  the  defendant,  going  to  show 
that  the  land  in  Colusa  county  which  he 
bought  from  the  plaintiff  was  not  hers  in 
fact  or  equity,  as  against  her  father's  cred- 
itors, was  entirely  Irrelevant  and  immate- 
rial, and  was  properly  ruled  out  by  the 
trial  court. 

It  Is  insisted  that  the  proof  offered  to 
show  a  payment  of  the  note  tor  $2,675 
ought  to  have  been  admitted  to  show 
that  the  contract  was  as  defendant  as- 
serts. But  the  proof  showed  thatthe  note 
was  a  joint  one  In  favor  of  the  plaintiff 
and  one  Meyers,  and  that  she  never  au- 
thorized its  assignment  by  Meyers  to  any 
one,  and  never  received  a  cent  upon  It, 
and  that  Meyers  transferred  it  without 
any  authority  from  her,  or  knowledge 
that  he  had  done  so.  Besides,  the  defend- 
ant was  permitted  to  say  that  he  paid  to 
the  assignee  of  Meyers  $500;  and  It  Is  plain 
from  the  statement  as  made  l)y  defendant 
that  this  sum  was  all  he  ever  claimed  to 
have  paid  on  the  note,  and  that  the  plain- 
tiff never  knew  of  it,  or  authorized  it.  We 
see  no  error  prejudicial  to  defendant  in 
this. 

The  only  reversible  error  which  we  per- 
ceive in  the  record  la  the  ruling  of  the 
court  which  excluded  from  its  considera- 
tion a  written  agreement,  which  reada 
thus:  "This  agreement  made  this  26tb 
day  of  November,  1880,  net  ween  J.  Meyers 
and  Lina  Moulton,  of  the  county  Of  Co- 
lusa, state  of  California,  the  parties  of  the 
first  part, and  E.  A.  Harris,  of  said  county 
and  state,  the  party  of  the  second  part, 
witnessetb,  that  whereas,  a  certain  inden- 
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tnrt  of  morti^a^  between  E.  A.  Hariis  of 
the  first  part,  and  the  Colnsa  County 
Bank  of  the  Recond  part,  dated  the  26th 
day  ol  November,  A.  D.  18S0,  for  the  sum 
of  95,325;  now,  therefore,  It  it)  understood 
and  agreed  between  the  atoresald  parties 
that  the  said  parties  of  the  first  part  will 
pay  or  cause  to  be  paid  to  the  said  party 
of  the  second  part  all  the  interest  on  said 
sum  that  may  accrne  on  all  amounts  over 
and  above  $8,000.  Jacob  Mbyerb.  Lina 
Moui.TON."  The  defendant,  to  show  that 
he  did  not  sell  his  land  In  Lassen,  had  tes- 
tified previously  that  he  was  to  give  bis 
horses  at  98,000,  to  assume  $3,000  of  the 
mortgage  on  plaintiff's  land,  and  give  bis 
note  for  the  balance  of  $16,000.  And  also, 
to  corroborate  this  statement,  be  bad 
shown, in somepriornegotiatiODB  between 
btmseir  and  one  Meyers,  acting  for  the 
plaintiff,  the  execution  of  a  written  mem- 
orandnm  of  agreement  setting  out  these 
matters.  Now,  if  it  could  be  made  to  ap- 
pear that  the  plalntlfi  had  signed  an 
agref'roent  at  the  time  the  transaction  be- 
tween herself  and  the  defendant  took 
place,  in  which  she  agreed  to  pay  interest 
on  all  over  $3,000  of  the  mortgage  that 
the  defendant  had  just  executed  in  satis- 
factton  of  the  mortgage  which  existed  on 
berlnnd,to  the  Colusa  County  Bank,  It 
would  tend  to  show,  as  we  think,  that  he 
was  telling  the  truth  when  he  said  that 
the  horses  at  $8,000,  the  assumption  of 
$3,000  of  the  mortgage  debt,  and  the  $2,- 
675  note  were  in  oonBideratinii  of  the  sale 
of  plaintiff's  land,  worth  $16,000,  and  that 
his  land  in  Lassen  was  not  part  of  the 
cnnsideratiou.  He  ought,  as  it  seems  to 
08,  to  have  had  considered  by  the  court 
all  facts  and  circumstances  which  went  to 
throw  lifrht  on  the  true  nature  of  the  con- 
tract he  had  made,  as  upon  that  depended 
the  determination  of  the  issue  as  to 
whether  he  had  agreed  to  make  title  to 
his  land  in  Lassen  county  as  part  consid- 
eration for  the  land  of  plaintiff.  But  up- 
on no  other  ground  could  this  evidence 
have  been  admissible  under  the  pleadings 
as  they  stand,  and  which  the  court,  as  we 
think,  properly  refused  to  allow  to  be 
amended.  For  the  reasons  stated,  the  or- 
der should  be  reversed,  and  we  so  advise. 


We  concur: 
ALD.  C. 


Vancijef,   C;    Fitzoer- 


Pbr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  is  re- 
versed. 


W  Cal.  870 

Krausb  V.  Spieorl.    (No.  14,626.) 

(Supreme  Court  of  California.    April  28,  1893.) 

M AU0IOU8  Prosecution — Aukest  for  Slander- 
False  Impkisosment. 

..  Defendaot  charged  plaintiff  before  a  mag- 
istrate with  having  committed  slander  of  and 
concerning  defendant,  and  procured  a  warrant 
to  issvo,  whereupon  plaintiff  was  arrested  and 
imprisonod,  and  on  hearing  dischargod.  Held, 
in  an  action  for  malicioas  prosecution,  that  plain- 
tiff bad  no  uause  of  action;  defendant's  charge 
belore  the  magistrate  not  famishing  any  ground 
for  the  issuance  of  the  warrant  of  arrest,  there 
having  been  no  imputation  of  any  criminal  act 
Iherein. 

2.  But  by  the  issuance  of  such  warrant,  and 
tbe  arrest  and  impriaomnent  thereunder  of  plaln- 
Cal.Rep.  29-31  P.— 13 


tiff,    a  causa  of  action  for  false  Imprisonment 
arose  in  his  favor. 

CommisHloners' decision.  Department  I. 
Appeal  from  superior  court,  San  Joaquin 
county;  A nskl,  Smith,  Judge. 

Action  by  E.  E.  Krause  against  Tony 
Spiegel.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

F.  J.  Kierce,  {Wbeaton,  KaUoch  & 
Kierce,  of  counsel,)  for  appellant.  Jamea 
H.  Bttdd,  for  respondent. 

Bblgbbr,  C.  It  Is  alleged  In  the  com- 
plaint In  this  case  that  In  December,  1S87, 
tbe  defendan  t  appeared  before  a  justice  ol 
the  peace,  and  falsely  and  maliciously, 
and  without  reasonable  or  probable 
cause,  made  n  verified  complaint,  charg- 
ing plaintiff  "with  having  coraiuitted 
slander  of  and  concerning  defendant," 
and  procured  the  justice  to  issue  a  war- 
rant for  the  arrest  of  plaintiff  upon  said 
charge;  that  the  justice  issued  the  war- 
rant accordingly,  and  plaintiff  was  ar* 
rested  and  imprisoned  thereunder  for  six 
hours,  when  be  was  released  by  the  jus- 
tice upon  his  own  recognizance;  that 
thereafter  plaintiff  was  examined  before 
the  justice  upon  thesald  charge  of  slander, 
and,  no  one  appearing  to  prosecute,  be 
was  acquitted  and  discharged ;  that  tbe 
said  charge,  and  the  arrest  of  plalntlD 
thereunder,  was  extensively  published  by 
the  procurement  of  defendant,  and  by 
reason  thereof  plaintiff  was  greatly  in- 
jured In  his  business,  credit,  and  reputa- 
tion; that  defendant  well  knew  he  had  no 
cause  for  the  arrest  of  plaintiff,  and  that 
he  swore  to  the  warrant  for  the  purpose 
and  with  the  intent  of  harassing  and 
annoying  plaintiff,  and  that  the  same  did 
harass  and  annoy  him :  and  that,  by 
reason  of  the  premises,  plaintiff  suffered 
damage  in  the  sum  of  $10,000,  for  which  be 
asked  judgment.  The  action  was  com- 
menced more  than  a  year  after  the  alleged 
discharge  of  tbe  plaintiff,  and  the  defend- 
ant demurred  to  the  complaint  upon  tbe 
grounds  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  that 
several  causes  of  action  were  improperly 
united ;  and  that  each  of  the  causes  of  ac- 
tion sued  upon  was  barred  by  the  pro- 
visions of  section  340.  snbd.  8,  of  the  Code 
of  Civil  Procedure.  The  court  below  ruled 
that  the  complaint  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action 
for  malicious  prosecution,  and  that  tbe 
causes  of  action  stated,  so  far  as  they 
were  for  false  Imprisonment  and  libel, 
were  barred  by  the  prorlslonB  of  the  stat- 
ute pleaded.  The  demurrer  was  accord- 
ingly sustained;  and,  the  plaintiff  declin- 
ing to  amend,  judgment  was  entered  that 
he  take  nothing  by  bis  action,  and  that 
defendant  recover  his  costs.  From  that 
judgment  the  plaintiff  appeals. 

The  only  question  is,  did  tbe  complaint 
state  a  cause  of  action  for  malicloue 
prosecution  ?  The  rule  is  general,  and  sup- 
ported by  all  the  decisions  and  text-bookE 
upon  the  subject,  that  when  one  mali- 
ciously, and  without  reasonable  or  proba- 
ble cause.  Institutes  or  prosecutes,  in  a 
court  having  jurisdiction  of  tbe  matter,  a 
criminal  proceeding  against  another,  the 
proceeding,  when  terminated  in  favor  ol 
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the  arrc^ased,  fdrnlahea  the  basis  tor  an  ac- 
tion for  inaHclous  proaecntlon.  In  some 
of  the  states  it  has  been  held  that,  if  the 
court  had  no  jurisdiction  of  the  criminal 
proceeding,  still  an  action  tor  malicious 
prosecution  might  be  maintained;  but  In 
other  stateti  a  contrary  rule  has  been  de- 
clared. See  3  LawBon,  Rights,  Rem.  &  Pr. 
§  1088;  4  Walt,  Act.  &  Det.  p.  838;  and 
cases  cited.  In  some  cases  it  has  been 
held  that  where  one  maliclontily,  and 
without  probable  cause,  charged  another 
with  a  crime,  for  which  he  was  arrested 
and  held  to  answer  or  pat  upon  trial,  an 
action  for  malicious  prosecution  would 
He,  though  the  facts  charged  did  not  con- 
stitute a  crime.  A  leading  case  of  this 
class  is  Dennis  v.  Ryan,  65  N.  Y.  385. 
There  the  plaintiff  bad  been  Indicted,  upon 
the  testimony  of  the  defendant,  for  the 
crime  of  forgery,  and  acquitted  upon  the 
ground  that  the  acts  complained  of  did 
not  constitute  the  crime  alleged  or  any 
crime.  The  action  was  for  malicious 
proserutlon  In  falsely  and  mallcioosiy 
charging  and  causing  the  plaintiff  to  be 
Indicted,  arrested,  and  tried  for  the  crime 
of  forgery.  The  plaintiff  recovered  Judg- 
ment, and  on  appeal  the  judgment  was 
affirmed  by  a  divided  court.  So,  in  sev- 
eral rases,  it  has  been  held  that  an  action 
for  malicious  prosecution  might  be  maln- 
talDed,  though  the  information  or  indict- 
nieut  were  detective,  and  no  conviction 
could  be  had  thereunder;  "tor  in  either 
caxe,  whether  the  indictment  be  good  or 
bad,  the  plaintiff  Is  equally  subjected  to 
the  disgrace  of  it,  and  put  to  the  same 
expense  in  defending  himaelt  against  It." 
3  Lawson,  Rights,  Rem.  &  Pr.  §  1090. 
This  case  is  not  like  any  of  those  before 
referred  to.  Here  no  criminal  prosecution 
was  commenced  or  prosecuted  against  the 
plaintiff.  The  only  charge  made  before 
the  magistrate  was  that  the  plaintiff  had 
Slandered  the  defendant.  This  was  not  a 
charge  of  a  criminal  act,  and  It  furnished 
no  gronnd  whatever  tor  the  Issuance  of  a 
warrant  of  arrest.  But  when  the  war- 
rant was  Issued,  and  the  plaintiff  was  ar- 
rested and  imprisoned  under  it,  a  cause  of 
action  tor  false  imprisonment  at  once 
arose  in  his  favor;  and,  if  suit  had  been 
brought  in  time,  it  coald  without  doubt 
have  been  maintained.  There  is,  bow- 
ever,  a  distinction  between  an  action  for 
false  imprisonment  and  an  action  for 
malicious  prosecution.  Under  the  old 
practice  the  former  was  called  an  "action 
of  trespass, "  and  the  latter  an  "action  on 
the  case;"  and  under  our  statute  the 
former  is  barred  in  one  year,  (section  340, 
subd.  8, Code  Civil  Proc.,)  and  the  latter  In 
two  years,  (McCuslcer  v.  Walker,  77  Oal. 
212, 19  Pac.  Rep.  383.)  No  case  has  been 
called  to  our  attention  in  which  It  was 
held  that  an  action  for  malicious  prosecu- 
tion could  be  maintained  upon  facts  sim- 
ilar to  those  presented  here,  and  there  are 
several  cases  holding  to  the  contrary.  In 
Babn  v.  Schmidt,  64  Cul.  286,  it  is  said: 
"In  Leigh  v.  Webb,  3  Esp.  164, Lord  Ri.do.n 
moved  that  if  a  party  makes  a  complaint 
before  a  justice,  which  the  justice  con- 
ceives to  amount  to  a  felony,  and  issues 
his  warrant  against  the  party  complained 
against,  and  the  tacts  do  not  amount  to 


felony,  no  action  tor  mallciom  proseeatiAD 
will  lie  against  the  party  who  made  the 
complaint."  And  it  is  further  said:  "We 
are  unable  to  find  any  English  case  is 
which  Leigh  v.  Webb,  supra,  has  been 
overruled,  or  the  soundness  of  the  viewg 
expressed  by  Lord  Eldon  even  ques- 
tioned." In  .\tcNeely  v.  Drlskill,  2  Flackf. 
25>),  it  appeared  that  Driskill  bad  been  ar- 
rested on  a  warrant  issued  by  a  justice  of 
the  peace  on  an  affidavit  of  McNeely, 
which  did  not  authorize  the  justice  to  is- 
sue it,  and  had  been  discharged.  There- 
upon, Driskill  brought  an  action  agalDiit 
McNeely  for  wrongfully  and  maliciunsly 
prosecuting  him  on  a  charge  of  larceny, 
and  obtained  judgment.  On  appeal  tlie 
court  said:  "The  affidavit  shows  a  state 
of  facts  on  which  an  action  of  trorer 
might  have  been  maintained,  but  it  con- 
tains no  charge  of  larceny  against  any 
person.  The  appellant  had  lost  bis  pro|)- 
erty,  and  wished  to  recover  it.  He  states 
that  fact  to  a  justice  of  the  peace.  Tbe 
justice  forms  bis  judgment  upon  the  tacts 
stated.  He  issues  bis  mandate  to  an  olii- 
cer  to  search  tor  the  property,  and  to 
bring  the  person  in  whose  poasesttion  it 
may  be  found  before  himself  or  some  other 
justice  of  tbe  peace,  etc.  This  was  an  er- 
ror, but  it  is  tbe  error  of  tbe  justice,  and 
not  of  tbe  appellant;  and  if  a  justice  of 
the  peace,  by  mistake  of  judgment,  con- 
ceives an  act  to  be  felony  which  is  not 
felony,  and  in  consequence  of  that  mistnkp 
causes  an  innocent  person  to  be  arrested 
and  imprisoned,  tbe  law  will  not  hold  tbe 
person  who  made  the  complaint  respon- 
sible, in  this  form  ot  action,  for  the  conse- 
quences of  such  errors."  In  Turpin  r. 
Reray,  8  Blackf.  216,  the  court  said:  'An 
action  for  a  malicious  prosecution  ciin 
only  be  supported  for  the  malicious  prose- 
cution of  some  legal  proceeding  before 
some  judicial  officer  or  tribunal.  If  the 
proceedings  complained  of  are  extrajadi- 
cial  the  remedy  la  trespass,  and  not  ao 
action  on  the  case  for  a  malicious  prose- 
cution." In  Bennett  v.  Black,  1  Stew. 
(Ala.)  494,  it  was  said:  "The  court  are  of 
opinion  that  if  a  justice  of  the  peace,  or 
any  other  judicial  officer  to  whom  appli- 
cation may  be  made  for  a  warrant  for 
the  apprehension  of  offenders  againat  tbe 
criminal  law  of  the  land,  was  by  mistake 
of  judgment  to  conceive  that  to  be  felony 
which  from  the  facta  sworn  to  did  nut 
amount  to  that  offense,  and  should  the 
party  complained  against  be  committed 
to  jail,  it  would  not  subject  the  party 
complaining  to  an  action  ot  this  sort, 
[malicious  prosecution.]  It  it  could,  it 
would  subject  every  prosecutor  to  an  ac- 
tion for  tbe  mistakes  of  the  criminal 
judge,  which  is  too  unreasonable  to  be  ad- 
mitted." In  Newman  v.  Davis,  58  Iowa, 
447, 10  N.  W.  Rep.  852,  the  action  was  for 
malicious  prosecution,  and  in  tbe  com- 
plaint it  was  alleged  that  the  defendunt, 
before  a  magistrate,  "falsely,  mallciouBly, 
and  with  intent  to  injure,  harass,  and  op- 
press said  plaintiff,  made  information  on 
oath,  accusing  said  plaintiff  of  using  abu- 
sive language,  such  as,  'You  are  a  liar  and 
thief,'  and  then  and  there  maliciously, 
and  with  intent  to  injure,  harass,  and  op- 
press said  plaintiff,  procured  a  warrant 
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to  be  tflBned  by  Batd  magistrate,  and 
placed  in  the  bandd"  ot  a  cunatable,  and 
that  plnlntiB  wns  arrested  ander  the  war* 
rant  and  afterwards  discharged.  It  was 
held  on  appeal  that  "  where  tbe  complaint 
did  not  charge  the  cominlsslon  of  any  apn- 
dfiu  orfense,  und  the  facta  stated  did  not 
Impate  any  crime,  bat  tbe  Justice  of  the 
peace,  by  mistake  of  judgment,  and  think- 
ing a  crime  was  charged,  caused  tbe  ar- 
rest of  tbe  party,  tbe  law  will  not  bold 
the  person  who  made  tbe  complaint  re- 
sponsible, in  an  action  for  malicloas  proH- 
ecation,  for  the  consequences  of  such  er- 
ror." But  it  is  said  In  Hahn  t.  Schmidt, 
supra,  tbnt  "In  order  to  constitute  a  de- 
fense to  an  action  for  mallcions  prnsecn- 
tlon  tbe  facts  stated  In  tbe  complaint,  U 
tliey  do  not  constitute  a  crime,  mast 
nevertheless  be  true."  In  support  of  this 
proposition,  several  cases  are  cited,  but 
they  are  all  cases  in  which  a  crime  bad 
been  distinctly  charged,  and  the  facts 
stated  were  insufficient  to  constitnte  a 
crime.  Tbe  rnle  declared  bas  no  applica- 
tion to  tbls  case. 

In  our  opinion  tbe  complaint  here  did 
not  state  a  cause  of  action  for  uiallclous 
prosecution,  and  tbe  demurrer  was  prop- 
erly sastained.  We  advise  that  the  Judg- 
ment be  affirmed. 

We  concur:    Tbufle,  C;  Vanclikf,  C. 

Peb  Cubiam.    For  the  reasons  given  In 
tbe  foregoing  opinion  the  Judgment  Is  at- 
firmed. 
(M  Cal.  45)  — ^— 

People  t.  Lbmperlk.    (No.  20,855.) 
(Supreme  Court  of  CcMfomia.    March  96, 1899.) 

HOMIOIDB — EXFBBT  TbSTIMOHT— InBTKCOTIONI. 

1.  Where  tbe  only  proof  m  to  the  competency 
of  a  witness  as  an  expert  waa  taia  atatement  that 
be  waa  a  pbyaician,  and  had  some  experience  dur- 
ing tbe  hut  two  yean  In  gunshot  wouods,  it  waa 
error,  on  a  trial  for  murder,  to  allow  blm  to 
testily,  from  examination  of  deceased,  that  he 
thongbt  "the  pistol  Jat  tbe  time  of  tbe  discbarge 
that  caused  deceased's  death]  was  about  four  feet 
•  •  •  from  the  wounded  man;  •  •  •»  a 
physician  not  being,  as  such,  an  expert  in  snob 
matters. 

9.  Where  there  tvas  no  witness  to  the  homi- 
cide except  defendant,  who  testified  that  de- 
ceased was  coming  at  him  with  a  brick  raised 
to  strike  him,  when  he  raised  bis  pistol  to  fright- 
en deceased,  and  it  went  off,  and  the  only  con- 
tranr  statement  of  the  killing  was  an  alleged 
ooDfeasionof  defendant  to  tbeeSect  thatdecee^ed 
grabbed  him,  whereupon  he  fired  at  deceased 
once  and  then  threw  the  pistol  away,  tbe  ad- 
mission of  tbe  medical  testimony  on  the  distance 
of  the  pistol  was  harmless  error. 

S.  Where  proper  instructions  are  asked  for, 
it  is  not  necessary  that  they  should  be  given  in 
the  exact  language  in  which  they  are  requested, 
it  iMingsnflicientif  theyare  given  substantially. 

4.  Where  the  court  substantially  embodied 
in  its  charge  to  the  Jury  part  of  Pen.  Ck>de,  S 
nos,  that  "If  you  find  tbat  defendant  fired  the 
fatal  shot,  then  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  Justify  or  excuse 
the  killing,  devolves  upon  the  defendant,"  it 
was  error  to  omit  from  the  charge  the  following 
qaallfying  portion  of  such  section:  "Unless  the 
proof  on  the  part  of  the  proseoution  tends  to 
(how  that  the  crimn  committed  only  amounta  to 
manslaughter,  or  that  the  defendant  waa  Jostl- 
ttable  or  excusable.  * 

Commisaioners'  decision.  In  bank.  Ap- 
peal Irum  •ai>erlor  court,  eltg  and  county 


of   San   Francisco;  J.  C.   B.   Hbbbabd, 

Judge. 

Charles  W.  Lemperle  was  convicted  of 
manslaughter,  and  appeals.    Reversed. 

Davis  Londerbaek,  lor  appellant.  Vfm, 
S.  BarBesHod  and  W.  EL.  a.  Hart,  Atty. 
Gen.,  for  tbe  State. 

Temple,  C.  Tbe  defendant  was  ar- 
raigned and  tried  for  tbe  crime  of  murder, 
and,  having  been  found  guilty  of  man- 
slaughter, appeals  from  tbe  Judgment  and 
from  the  order  refusing  a  new  trial.  The 
only  error  alleged  Id  regard  to  the  admis- 
sion of  evidence  consists  in  permitting  a 
medical  witness  to  testify,  from  bis  ex- 
amination of  the  deceased,  the  distance  of 
tbe  deceased  from  the  muzile  of  tbe  pletol 
at  the  time  of  its  discharge.  Tbe  witness 
said:  "I  should  think  tbe  pistol  was 
about  four  feet— that  Is,  the  muiile  of  the 
pistol,  not  including  the  length  of  tbe 
arm— about  four  feet  from  the  wounded 
man,  as  near  as  I  can  tell."  The  only 
proof  of  the  competency  of  tbe  witness,  as 
an  expert,  was  that  be  was  a  physician, 
and  bis  statement,  "  I  have  bad  some  ex- 
perience as  to  gunshot  wounds  In  tbe  last 
two  years. "  Tbat  tbe  ruling  was  errone- 
ous there  can  be  no  doubt.  A  physician 
Is  not,  as  such,  an  expert  upon  such  mat- 
ters. If  he  found  that  the  flesh  was 
burned  or  contained  unbnrned  powder,  he 
would  know  that  the  pistol  must  have 
been  near,  but  this  is  mutter  of  common 
observation,  and  not  a  matt«^r  of  special 
knowledge.  Tbe  facts  beingstated.it  was 
for  thejnry  to  judge.  Peopiev.Wefltlake,63 
Cal .  30.S ;  People  v.  Smith,(Cal. )  29  Pac.  Rep. 
64;  1  Greenl.Ev.§440,undcaseacited.  But 
while  it  was  plainly  error,  it  is  simply 
Impossible  to  see  how  it  could  have  preju- 
diced tbe  defendant.  There  were  no  wit- 
nesses to  tbe  homicide,  except  the  defend- 
ant. His  testimony  in  his  own  behalf  was 
tbat  tbe  deceased  whs  coming  at  him  with 
a  brick  raised  to  strike  bira.  and  he  raised 
the  pistol  to  frighten  the  deceased  away, 
and  it  went  off.  The  only  contrary  state- 
ment was  an  alleced  confession  to  a 
policeman,  to  the  effect  that  deceased 
grabbed  him  by  tbe  throat,  and  he  fired 
at  him  once  and  threw  his  pistol  over  the 
fence.  There  is  certainly,  therefore,  noth- 
ing In  the  medical  opinion.  Improperly  ad- 
mitted, inconsistent  with  defendant's  evi- 
dence or  theory  of  defense,  and  nothing 
which  could  strengthen  the  claim  of  tbe 
prosecution.  The  court  gave  an  instruc- 
tion substantially  embodying  section  1105. 
Pen.  Code,  but  omitting  the  qualification 
contained  in  the  statute:  "Unless  the 
proof  on  the  part  of  the  prosecution  tends 
to  show  that  tbe  crime  committed  only 
amounts  to  manslaughter,  or  that  the 
defendant  was  Justifiable  or  excusable." 
These  words  were  inserted  hi  the  statute 
as  a  qualification  of  the  rule  laid  down, 
and  it  would  be  going  a  long  way  for  the 
court  to  say  that  it  is  of  no  effector  value. 
Certainly  the  purpose  of  this  qualification, 
U  it  serves  any,  is  not  accomplished  by 
tbe  general  charge  as  to  reasonable 
doubt,  which  may  arise  upon  a  considera- 
tion of  the  whole  case.  Without  this 
qualification  the  Jury  might  be  led  to  be- 
lieve tbat  they  must  look  to  evidence  In- 
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troduced  by  the  defendant  only,  for  miti- 
gating cireumatanceB  or  for  evidence  to 
jDstily  or  excoRe  tbe  act.  Tbe  leglnlature 
must  have  entertained  that  opinion,  or 
they  would  not  have  added  the  qualiflcn- 
tlon.  The  instruction  that,  "to  justify  a 
person  for  klllluK  another  upon  the 
ground  of  aelt-defenae,  the  klllins  must  be 
done  under  a  well-founded  belief  that  it 
was  absolutely  necessury  for  such  person 
to  kill  the  deceased  to  save  himself  from 
great  bodily  harm,"  is,  when  Taken  in 
connection  with  other  parts  of  the  charge, 
not  a  ground  for  reversal.  Although  not 
highly  commendable,  it  has  several  times 
been  held  by  this  court  not  to  be  errone- 
ous. People  V.  Bruggy,  (Cal.)  29  Pac. 
Rep.  26.  and  cases  there  cited :  People  v. 
Westlake,  62  Cal.  303.  As  to  the  excep- 
tions that  certain  instructions  asked  were 
not  given  in  the  very  language  in  which 
they  were  proposed,  the  record  shows 
that  they  were  given  substantially.  It  is 
impossible  to  see  how  tbe  defendant 
could  have  been  injured  by  the  changes 
made.  Under  the  circumstances,  it  is  not 
necessary  to  comment  at  length  upon  the 
line  of  argument  which  the  court  permit- 
ted the  district  attorney  to  pursue  In  his 
closing  speech.  It  was  certainly  very 
unfair  to  draw  any  conrlaalons  adverse  to 
tbe  defendant  from  thefactthathehadnot 
stated  certain  Important  matters,  con- 
tained in  his  testimony  on  tbe  trial,  at 
the  coroner's  Inquest.  He  was  not  sworn 
at  the  inquest,  and,  althouKh  taken  there 
by  the  oilieers,  he  was  dumb,  unless  speech 
was  given  him  by  the  jnry,  who  were  con- 
ducting an  ex  parte  examination,  and 
called  whom  they  pleased  ns  witnesses. 
Even  the  remarks  of  the  court  seemed  to 
imply  that  it  was  proper  to  claim  that 
defendant  bad  failed  to  make  the  same 
statements  before  the  coroner.  It  was 
an  unfair  inference.  Some  of  tbe  remarks 
of  this  court  in  the  case  of  People  v. 
Lee  Chuck,  78  Cal.  317,  20  Pac.  Rep.  719, 
would  be  appropriate  here.  The  Judg- 
ment and  order  should  he  reversed. 

We  concur:    Footb,  C;  Bklcher,  C. 

Per  Curiam.  For  tbe  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed. 


U  Cal.  SM  ~~~~~ 

Seliqman  v.  Armando.    (No.  14,613.) 

(Supreme  Court  of  California.    April  9, 1893. ) 

Replevin — Vaiub    o»   GkJODS— Jodombjjt    fob 

VaLUB    ONLT  —  PLBADINa  —  RVIDBNCB — Re  VIBW 
ON  AFPBU.. 

1.  In  replevin  to  recover  a  portion  of  a  stock 
of  goods  transferrod  to  defeodant  in  fraud  of 
creditors,  a  finding  that  such  portion  was  of  the 
value  of  $5(X)  will  not  be  disturbed  on  appeal, 
where  it  appears  that  the  original  value  of  the 
debtor's  stock  was  t2,5(K):  that  she  had  sold,  in 
tbe  ordinary  course  of  business,  goods  of  the 
value  of  only  $000,  and  that  the  value  of  hor  re- 
maining stock  was  but  ifSOO,  and  the  original 
value  of  the  stock  convoyed  was  11,100. 

2.  The  testimony  of  a  witness  that  he  found 
in  defendant's  store  a  large  number  of  the  goods, 
but  that  they  were,  with  the  exception  of  a  few 
articles,  so  intermiDgled  with  the  goods  of  de- 
fendant that  they  wero  not  distinguishable,  war- 
ranted a  finding  that  the  goods  were  so  confused 
and  mixed  that  they  could  not  be  returned,  and 


made  It  nnnecessary  ttiat  the  judgment  should 
be  In  the  alternative. 

8.  Defendant  was  not  prejadieed  by  a  re- 
fusal to  permit  her  to  traaskud  whether  she  knew 
when  she  took  the  goods  that  insolvency  was 
contemplated,  when  she  ha  J  already  testified 
that  she  did  not  know  that  the  debtor  was  in- 
solvent, and  that  she  made  no  inquiry  Into  her 
financial  condition,  but  sunposed  that  the  busi- 
ness was  "going  good. " 

4.  An  objection  that  a  complaint  in  replevin 
does  not  sufflciently  describe  the  property  can- 
not be  made  For  the  first  time  on  appeal,  but 
should  have  been  the  ground  for  a  demurrer. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  Walt gb  Van  Dtke, 
Judge. 

Replevin  by  Carl  Sellgman,  receiver  in 
insolvency  of  Pauline  Calori,  against 
Mary  Armando,  to  recover  certain  goods 
alleged  to  have  been  fraudulently  tranK- 
ferred  to  defendant  by  said  insolvent. 
Tbe  complaint  alleged  that  said  Pauline 
Calori  was  "in  possession  of  a  large  stock 
of  groceries  belonging  to  her;  "that,  prior 
to  filing  her  petition  in  Insolvency,  slie 
"removed  and  secreted  a  large  portion  of 
said  stock  of  groceries,  of  tlie  value  of 
about  $500,  so  held  by  her,  for  the  pur- 
pose of  defrnudiug  her  creditors;"  and 
that  said  defendant,  "for  the  purpose  of 
assisting  her  in  defrauding  her  creditors, 
received  said  stock  of  groceries  into  his 
store  baltding.'*  There  was  no  other 
description  of  the  property.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Smith,  V.lnder  &  Smith,  for  appellant. 
Graff  &  Latham,  for  respondent. 

Patbrson,  J.  The  appellant  relies  for  a 
reversal  of  the  Judgment  upon  her  speci- 
fications of  the  insufficiency  ol  tbe  evi- 
dence to  support  tlie  findings.  We  have 
read  the  testimony,  and  think  tliere  is 
abundant  evidence  to  support  all  the  find- 
ings of  the  court.  While  it  Is  true  tbe 
only  direct  testimony  as  to  the  value  of 
the  goods  taken  is  that  of  the  defendant, 
there  is  sufficientevldence  in  the  statement 
to  support  the  finding  of  the  court  that 
the  property  was  worth  $500.  Defendant 
testified  that  she  paid  Mrs.  Calori  f  335  for 
the  property,  and  that  the  price  agreed 
upon  was  "a  little  less  than  she  bad 
paid."  Mrs.  Cnlori,  one  of  the  witnesses, 
testified  that  the  goods  in  the  store  one 
week  before  the  attachment  was  levied 
were  worth  about  $2,500,  and  that  at  the 
time  of  the  attachment  the  stock  was 
worth  no  more  than  $S00.  According  to 
tbe  testimony  of  the  defendant  tbe  goods 
sold  In  the  ordinary  course  of  buslnexs 
during  the  week  previous  to  the  attach- 
ment did  not  exceed  in  value  the  sum  of 
$600.  There  is  enough  in  the  defendant's 
own  testimony  to  support  tlie  finding 
that  she  was  aware  of  the  fact  that  Mrs. 
(^alorl  was  insolventat  the  time  the  goods 
were  removed  from  the  store.  Washburn 
v.  Huntington,  78  Cal.  577,  21  Pac.  Rep. 
305. 

It  is  claimed  that  there  ia  nothing  to 
show  that  the  defendant  "confused  and 
mixed  said  goods  with  a  stock  of  grocer* 
les  owned  by  her  in  said  building,  so  that 
the  same  were  iindlsthiguishable. "  C.  H. 
Plummer,  a  salesman  for  Newmark  &  Co., 
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testified  that  beezantlned  the  goods  in 
the  store  o(  tbe  defendant,  and  found  a 
large  nnmber  of  articles  whtcli  bad  been 
sold  to  Mrs.  Calorl,  but  tbat  tbe  goods 
taken  from  the  Calorl  store  were,  with  the 
exception  of  a  few  articles,  bo  InterniinKled 
with  tbe  goodn  of  the  defendant  that  they 
were  not  distingaisbable.  It  was  not  nec- 
essary, therefore,  that  the  JadKinent  should 
buin  tlie  alternative  form.  Caruthera  y. 
Hensley.  90  Oai.  559,  27  Fac.  Rep.  411. 

Tbe  defendant  was  not  prejudiced  by 
tbe  ruling  of  the  court,  snstalnlng  tbe  ob- 
jection to  tbe  question.  "  Did  you  know  at 
tbat  time  that  Mrs.  Calori  contemplated 
going  into  Insolvency?"  The  defendant 
bad  testified  previously  that  she  did  not 
know  that  her  sister,  Mrs.  Calori,  was 
insolvent,  and,  in  reply  to  subsequent 
questions,  stated  that  she  made  no  in- 
quiry with  regard  to  the  financial  con- 
dition of  Mrs.  Calori,  and  supposed  tbat 
the  business  was  "going  good  with 
them." 

While  tbe  complaint  cannot  be  regarded 
as  a  modd  of  pleading,  we  think  it  is 
sufficient  to  support  the  Judgment.  The 
objections  now  urged  against  it  should 
have  been  made  by  demurrer  on  tiie 
ground  of  uncertainty.  No  demurrer  to 
the  complaint  was  filed.  Judgment  and 
order  affirmed. 

Weooncnr:  Sbarpstrin,  .T. ;  Habribon, 
J.;  McFakland,  J.;  Oarootte,  J.;  De 
Hayen,  J. 

M  Cat.  32S  — — 

Pennib  v.  Visheb  et  al.    (No.  14,327.) 

(Supreme  Court  of  California.    April  11, 1893.) 

Cbadob  of  Vbsqb— Qcietimo  TiTLB— Situs  of 
Lakd— Residbnob  of  Defendants — Ofbhixo 
Dbfaclt— Grounds— Waivek. 

1.  It  is  no  ^oand  for  a  obaoge  of  venue  In  a 
suit  to  quiet  title  to  land  tbat  neither  the  land 
is  situated  nor  tbe  defendants  reside  in  the  coun- 
ty wherein  it  was  instituted. 

2.  A  written  notioe  of  a  motion  for  a  change 
of  venue  does  not  comply  with  the  requirement 
of  Code  Civil  Froc  i  S96,  that  such  motion  shall 
be  demanded  in  writing. 

8.  Where  a  demurrer  and  moMon  for  a  change 
of  venue  were  iMth  properly  overraled,  it  was 
not  error  to  first  overrule  the  demurrer. 

4.  It  is  not  ground  for  opening  a  default  that 
it  was  entered  while  a  motion  for  a  change  of 
venue  was  pending,  and  before  the  expiration  of 
10  days  from  the  time  a  demurrer  was  overruled ; 
that  no  notice  was  given  defendant  of  tbe  time 
when  the  demurrer  would  be  argued  and  submit- 
ted, or  tbat  it  bad  beensubmitted  and  overruled; 
and  that  defendsnt  and  his  counsel  Tvere  mistak- 
en in  believing  that  they  were  entitled  to  such 
time  and  notice. 

5.  A  default  is  not  waived  by  a  subsequent 
stipulation  on  tbe  part  of  plaintiff's  attorney 
with  defendant's  attorney,  in  open  court,  to 
argue  and  submit  defendant's  motion  for  a 
change  of  venue,  and  by  the  argument  and  sub- 
mission thereof. 

In  bank.  Appeal  from  superior  court, 
Sacramento  connty;  J.  W.  Armstrong, 
Judffe. 

Bill  in  equity  by  James  C.  Pennie,  ad- 
ministrator C.  t.  a.  of  Charlen  McLaughlin, 
deceased,  against  Sebastian  Ylsher  and 
others,  to  cancel  certain  contracts,  to 
quiet  tbe  title  of  plaintiff  to  certain  land, 
and  to  restrain  defendants  from  asserting 
title  thereto  or  disturbing  tbe  possession 


thereof.  D.  M.  Vance,  one  of  tbe  defend- 
ants, gave  written  notice  tbat  he  would 
move  for  a  change  of  venue,  and  ask  that 
the  plac?  of  trial  be  changed  from  the  su- 
perior court  of  iSRoramento  county  to  the 
superior  court  of  Sun  Joaquin  county,  on 
the  ground  that  the  action  was  "brought 
for  the  recovery  of  real  property,  and  to 
quiet  title  thereof,  and  that  none  of  said 
real  property  "  was  situated  "in said  coun- 
ty of  Sacramento,"  but  was  "situated  In 
said  connty  of  San  Joaquin;"  and  tbat 
neither  he  nor  any  of  the  defendants  resid- 
ed in  said  county  of  Sacramento,  but  that 
be  and  other  codefendants  resided  in  tbe 
county  of  San  Joaquin.  The  motion  was 
based  upon  the  "affidavit  of  D.  M.  Vance, 
and  upon  the  disclaimer  by  tbe  defendants 
In  said  action  of  their  right  and  title  In 
and  to  all  tbe  lands  situated  in  said  Sac- 
ramento Connty."  The  motion  was  de- 
nied, the  demurrer  of  said  defendant  to 
tbe  complaint  was  overruled,  and  there 
was  a  Judgment  by  default.  Defendant 
moved  to  open  the  default  on  the  follow- 
ing grounds:  That  no  notice  was  Kiven 
biro  of  the  time  when  the  demurrer  would 
be  argued  and  submitted,  or  tbat  it  bad 
been  submitted  and  overruled:  tbat  tbe 
default  was  entered  before  the  usual  time 
allowed  defendant  within  which  to  file  an 
answer  after  an  adverse  decision  upon  a 
preliminary  motion  or  demurrer;  that  the 
default  was  entered  while  the  motion  for 
a  change  of  venue  was  pending;  that  It 
was  error  to  enter  Judgment  by  default 
before  dlspoHluR  of  a  motion  for  h  change 
of  venue;  that  the  default  was  premature- 
ly entered  while  the  motion  for  a  change 
of  venue  was  pending,  and  before  the  ex- 
piration of  10  days  from  the  time  the  de- 
murrer was  overruled  and  the  motion  for 
a  change  of  venue  was  denied,  and  before 
the  question  of  tbe  Jurisdiction  of  tbe 
court  was  decided;  mistake  of  defendant 
and  bis  counsel  in  relying  upon  and  believ- 
ing that  plaintlB's  attorney  would  stipu- 
late, as  advised  by  the  clerk,  that  said 
motion  and  demurrer  would  be  argued 
and  submitted  on  the  same  day,  and  at 
suchatlmeas  would  beconvenientfor  both 
parties  and  their  attorneys;  surprise  and 
mistake  in  believing  that  the  rules  of  court 
required  notice  to  be  given  the  adverse 
party  upon  the  overruling  of  his  domnrrer, 
and  that  after  the  issue  was  decided  tbe 
defendant  would  be  allowed  at  least  10 
days  In  which  to  file  bis  answer;  and  that 
the  default  was  waived  by  the  stipulation 
in  open  court,  on  the  part  of  plaintiff's  at- 
torney with  defendant's  attorney,  to  argue 
and  submit  the  motion  tor  a  change  of 
venue  after  said  default  was  entered,  and 
tbe  subsequent  argament  and  submission 
of  said  motion  and  judgment  thereon. 
The  motion  to  open  the  default  was  de- 
nied, and  said  defendant  appeals.  Af- 
firmed. 

Aaios  n.  Carpenter,  for  appellant.  Wil- 
son <§  Wilson,  tor  respondent. 

Sbarpbtei.v,  J.  D.  M.  Vance,  one  of  tbe 
defendants  In  the  above-entitled  action, 
appeals  from  an  order  denying  his  motion 
to  set  aside  the  default  entered  against 
blm,  and  from  tbe  Judgment  entered  Id 
said  action.    Appellant  demurred   to  tbe 
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plaintiff's  eomplalot,  and  moved  for  a 
cbange  of  the  place  of  trial,  upon  an  affi- 
davit Htutlns  the  grounds  upon  which  his 
motion  was  bnaed.  The  motion  was  over- 
ruled, and  ibat  rullnn;  Is  complained  of  as 
beln;;  erroneous.  We  think  the  gronnds 
specified  for  a  vhanee  of  the  place  ot  trial 
insufficient;  and,  were  they  not,  there 
does  not  appear  to  have  been  a  demand 
for  the  cbauRo  In  writing:,  such  as  is  re- 
quired by  section  396  of  the  Code  of  Civil 
Procedure.  Estrada  v.  Orena,  54  Cal.  407  ; 
Byrne  v.  Byrne,  B7  Cal.  348.  The  demur- 
rer was  overruled  before  the  motion  tor  a 
change  of  the  place  of  trial  was.  Both 
were  properly  overruled,  and  the  order  in 
which  they  were  overruled  could  not  in 
any  way  affect  tbe  substantial  rights  of 
the  piirtleti,  Hs  It  might  have  done  if  tbe 
motion  to  change  the  place  of  trial  bad 
been  granted  after  the  deraurrerwaa  over- 
raled.  As  it  is,  it  appears  to  be  nothing 
more  serious  than  a  harmless  irregularity, 
which  we  are  bound  to  disregard. 

After  appellant's  demurrer  was  over- 
ruled, his  default  was  entered,  for  failure 
to  answer,  and  he  moved  to  set  It  aside. 
Tbe  grounds  upon  which  that  motion  was 
based  were  inHufficIcnt  to  entitle  the  mov- 
ing party  to  have  the  default  set  aside, 
and  there  was  no  abuse  of  tbe  discretion 
of  the  court  in  den.ving  it. 

Judgment  and  order  affirmed. 

We  concur:  McFarland,  J.;  Pater- 
son,  J.;  Gakol'tte,  J.;  Ue  Uatgn,  J. 


M  CaL  341 

Ma  LONE  V.  Ror. 


(No.  18,946.) 


(Supreme  Court  of  California.    April  26,  1898.) 
Dkbd  Absolute  in  Fohm— Whek  a  Moutoaob. 

lu  an  action  to  quiet  title  the  Issne  was 
whether  a  deed  from  defendant  to  plsintifC, 
wbich  was  absolute  on  its  face,  was  security  for 
a  loan.  Defendant  was  in  possession  of  the  prop- 
erty under  a  contract  of  pnrL-hase  from  G.,  to 
whom  he  was  indebted  for  the  price.  Defendant 
applied  to  plaintiff  for  a  loan  to  pay  oS  this  in- 
debtedness. Plaintiff  paid  Q.  the  purchase 
money,  and  tbe  latter  conveyed  the  property  to 
derendaat.  On  the  following  day  defendant  exe- 
cuted the  deed  in  question,  and  at  the  same  time 
filaialifl  gara  him  an  agreement  to  reconvey  the 
and  to  defendant  if  the  amount  specified  was 
paid  within  one  year.  Plaintiff  testified  that  he 
tool;  a  deed  to  the  property,  so  that,  if  defend- 
ant uould  not  pay  the  money  in  a  year,  ptaintifl 
might  be  saved  the  expense  of  foreclosinc;  that 
be  told  defendant  he  did  not  wish  the  prop- 
erty, but  that  all  he  wanted  was  a  repayment  of 
his  money.  Plaintiff  further  testified;  "My 
agreement  with  defendant  was  that  he  should 
bave  the  benefit  of  the  ranch  for  tbe  year,  but 
the  money  was  to  go  to  pay  the  interest  on  the 
principal  sum  he  owed  me. "  "I  didn't  expect  at 
tbe  time  that  I  should  have  to  take  the  place; 
I  thought  he  would  redeem  it."  There  was  no 
evidence  that  plaintiff  had  possession  of  the  land 
during  the  year,  other  than  that,  at  the  request 
of  defendant,  be  executed  a  lease  of  the  land 
and  some  60  of  defendant's  milch  cows  to  M. 
Held,  that  the  deed  was  intended  by  both  par- 
ties as  a  mere  security  for  the  debt 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Del  Norte 
county;  J.  E.  Murpht,  Judge. 

Action  by  Jobn  Malone  against  George 
ti.  Roy  to  quiet  title  to  a  tract  of  land. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 


L.  F.  Cobunt,  for  appellant.  Lacaa  <ft 
Miller,  {Sawyer  &  Burnett,  ot  coansel,)  for 
respondent. 

VANCi.inF,  C.  This  is  an  action  to  quiet 
plaintiff's  alleged  title  to  a  tract  of  iand 
containing  3G0  acres,  situate  in  the  county 
of  Del  Norte,  and  known  as  tbe  "Gordon 
Ranch,"  in  which  the  judgment  of  tbe 
trial  court  was  in  favor  of  the  plaintiff. 
Defendant  appeals  from  the  judgment, 
and  from  an  order  denying  bis  motion  for 
a  now  trial. 

The  pluintifi  claims  title  to  tbe  land  by 
a  grant,  bargain,  and  sale  deed  to  blm 
from  tbe  defendant, dated  January  4, 1888, 
reciting  a  paid  consideration  of  #7,532.60, 
which,  upon  its  face,  appears  to  be  abso- 
lute. But  tbe  defendant  contends  that 
the  deed  was  intended  merely  as  security 
for  a  debt  which  defendant  owed  to  plain- 
tiff for  money  loaned  by  the  latter  to  tbe 
former,  and  therefore  that  it  is  only  a 
mortgage.  The  court  found  that  tbe  deed 
was  not  intended  as  security,  bat  that  it 
was  intended  to  be  what  it  purports  to 
be, — an  absolute  conveyance  of  the  legal 
title.  Does  tbe  evidence  justify  this  find- 
ing? is  the  only  question  presented  for  de- 
cision. 

Prior  to  tbe  Sd  day  of  January,  1»88,  the 
defendant  did  not  bave  the  legal  title  to 
the  land,  but  bad  been  in  possession  there- 
of several  years,  under  a  contract  to  pur- 
chase from  one  Gordon,  to  whom, on  Jan- 
uary 3, 18>j8,  he  was  still  indebted  for  a 
balance  of  tbe  purchase  money,  which 
then  amounted  to  about  $6,550.  A  few 
days  prior  to  this  date  ho  applied  to 
plaintiff  for  a  loan  of  money  sufficient  to 
pay  Gordon,  and  thereby  to  procure  a 
deed  for  tb<3  land,  offering  a  mortgage  on 
tbe  land  as  security.  Plaintiff  at  first 
consented  to  loan  the  money  tor  two 
years,  with  interest  at  the  rate  of  IJi  per 
cent,  per  month,  compounded  annually; 
but  tile  negotiations  finally  resulted  in  the 
following  transactions:  On  January  8, 
1888,  plaintiff  paid  defendant's  debt  to 
Gordon  for  balance  of  purchase  money, 
and  Gordon  then  conveyed  the  land  to 
defendant.  On  the  following  day  (Jan- 
uary 4th)  defendant  executed  to  plaintIR 
the  deed  in  question,  and  at  tbe  same  time 
plaintiff  executed  to  defendant,  on  a  sepa- 
rate paper,  tbe  following  instrument: 
"Crescent  City.  Cal.,  Jan.  4, 1888.  Where- 
as,  George  G.  Roy  has  this  day  made  and 
executed  a  deed  to  John  Malone,  of  the 
Gordon  Ranch,  In  Del  Norte  county.  Cal., 
consisting  of  tLu  following  described 
pieces  or  parcels  of  land,  to  wit.  [here  fol- 
lows description;]  containing  360  acres  of 
land,  with  the  tenements,  etc., for  tbe  sum 
of  seven  thousand  fivehundred  and  thirty- 
two  dollars  and  fifty  cents:  Now,  there- 
tore,  this  witnessetb  that  if  the  said 
George  G.  Roy  shall,  on  or  before  tbe  4th 
day  of  January,  1889,  pay  to  the  said  Jobn 
Mulone  thefull  sum  of  seven  thousand  five 
hundred  and  thirty-two  dollars  and  fifty 
cents,  ($7,532.60,)  then  the  said  Jobn  Ma- 
lone will  reconvey  tbe  above-described 
premises  to  the  said  George  G.  Roy.  And 
if  tbe  payment,  as  above  specified,  shall 
not  he  paid  on  the  4th  day  of  January, 
1SS9,  thou  tbls  obligation  shall  be  void. 


Digitized  by 


Google 


dal.) 


MALONE  c.  ROT. 


ns 


and  the  sold  Boy  agrees  to  Biirreiider  the 
same  to  the  said  John  Malune.  John 
Malone."  The  price  ($7,532  50)  lor  which, 
according  to  this  Inetrunient.  plaintill 
agreed  to  reconvey,  ia  composed  of  the 
principal  sum  paid  Gordon,  and  tlie  inter- 
esl  thereon  for  one  year,  at  l)i  per  cent, 
per  month,  together  with  the  estimated 
'axes  on  the  laud  lor  the  ttanie  year. 

Defenilant  testified  that  the  deed  was 
given  as  mere  secarity  for  the  payment  of 
his  debt  to  plaintiff,  and  one  year's  inter- 
est thereon,  at  the  rate  of  1]^  per  cent,  per 
month,  and  his  testimony  is  corroborated 
and  strengthened  by  nnmerous  circnm- 
Btances,  but  most  effectlFeJy  by  the  testi- 
mony of  the  plaintiR.  On  his  own  behalf 
plaintiff  testified:  "I  recognize  the  deed 
Just  filed  in  evidence,  and  Icnow  the  laud 
therein  described,  and  am  still  the  owner 
thereof.  Have  not  disposed  of  it  since, 
and  am  still  In  possession  of  it,  and  was 
at  the  time  of  the  commencement  of  this 
action."  On  cross  examination  he  testi- 
fied as  follows:  "The  consideration  for 
the  deed  was  97,682.50.  Question.  As  mat- 
ter of  fact,  Mr.  Malone,  the  money  yon 
paid  was  96,670?  Answer.  I  bought  the 
Indebtedness  that  defendant  owed  Gor- 
don, and  the  Interest  for  a  year  at  one 
and  a  quarter  (IV)  per  month  was  added; 
the  taxes  wore  also  added,  and  this  made 
97,532.60.  My  business  now  is  farming. 
At  the  time  the  deed  was  passed  it  was 
loaning  money,  buying  and  selling  land. 
I  made  quite  a  business  of  loaning  money, 
and  my  usual  rate  is,  and  has  been  for 
several  years  past,  one  and  one  quarter 
per  cent,  per  month.  Several  days  prior 
to  the  execution  of  this  deed  (Plaintiff's 
Exhibit  A)  either  the  defendant,  or  Mr. 
Miller  for  blm,  asked  me  for  a  loan  of  96,- 
600.  There  was  a  good  deal  of  talk  abunt 
It.  Mr.  Miller  was  then  my  attorney,  bnt 
he  came  to  me  In  regard  todefendant.  He 
was  actine  us  attorney  for  defendnnt,  to 
see  if  I  would  pay  off  theGordon  Indebted- 
nesH,  which  I  through  Mr.  Miller  agreed  to 
pay  off.  At  first  I  was  to  be  secured  by 
a  mortgage  on  the  premises  for  two  years. 
Mr.  Miller,  as  defendant's  attorney,  and 
defendant  came  to  m»  separately  several 
times,  and  at  last  I  agreed  to  give  him 
two  years  by  bis  giving  me  a  deed,  and 
paying  one  and  a  quarter  (IJ^)  per  cent. on 
it.  After  that  defendnnt:  refused  to  take 
two  years.  All  he  wanted  was  one  year 
to  pay  mn  back.  I  told  Mr.  Roy  (defend- 
ant] I  would  pay  the  indebtedness  off  if 
he  would  give  me  a  deed  to  the  property, 
and  pay  the  Interest  and  principal  in  one 
year.  Then  I  agreed  I  should  give  defend- 
ant a  written  agreement,  providing  that 
if  he  paid  me  T  shou'.d  deed  back  the  place 
to  him.  and,  if  not,  the  agreement  should 
last  no  longer.  They  wanted  me  to  accept 
a  mortgage,  but  I  would  not,  on  account 
of  the  time  it  would  take  to  foreclose  it  if 
thpy  didn't  pay  It  at  the  end  of  the  year. 
I  first  agreed  with  either  Mr.  Miller  or  de- 
fendant to  take  a  mortgage  for  two  years, 
and,  at  defendant's  suggestion,  the  time 
wai  reduced  to  one  year.  Q.  Your  object, 
then,  as  I  understand  It,  Mr.  Malone,  in 
taking  the  deed  and  the  bond  In  place  of 
the  mortgage,  was  to  prevent  the  trouble 
of  foreclosiog,  and  the  expense  attached 


thereto?  A.  Tes,  sir;  that  there  was  to 
be  no  more  expense  or  trouble  about  It. 
Q.  To  secure  the  payment  of  this  money? 
A.  No,  sir;  a  deed  of  this  property,  and 
that  It  be  paid  me  my  money  back  in  one 
year  I  should  deed  back  the  place  to  blm, 
and,  if  not,  there  was  to  be  no  more  trou- 
ble. The  deed  was  given  aa  bona  Ode.  1 
bad  a  doubt  that  If  I  took  a  mortgage  he 
might  put  me  to  more  trouble,  and  I 
would  not  accept  It,  and,  to  save  expense 
and  trouble,  I  took  a  deed  in  case  be  could 
not  raise  the  money  In  one  year,  and  dur- 
ing this  year  defendant  had  the  rents  and 
profits  of  the  ranch.  Q.  Wasn't  that  a 
part  of  the  consideration  of  the  deed?  A. 
No,  sir;  the  deed  bad  nothing  to  do  with 
it.  He  had  the  rents  and  profits  through 
Giacominl.  I  rented  the  place  to  Olaco- 
miol,  and  he  paid  me  9800  down,  which 
amount  I  gave  defendant  credit  tor  on  an- 
other debt  he  owed  me  ontsldeof  this  land 
indebtedness  at  that  time.  The  rent  was 
920  per  cow.  I  don't  remember  how  many 
cows  there  were.  I  think  the  rent  came 
to  91,140  for  the  year.  All  the  expense  I 
recollect  of  defendant  paying  was  95  to- 
wards fixing  the  fence.  Mr.  Giacominl 
fixed  some  fence  for  which  I  paid  him,  and 
at  my  request  defendant  repaid  me.  De- 
fendant also  bought  some  nails  and  milk- 
pans  to  be  used  on  the  ranch.  I  paid  for 
no  repairs  or  Improvements  myself  during 
that  year,  because  defendant  had  the  priv- 
ilege of  paying  me  the  97.000,  and  that  I 
should  deed  the  ranch  back  to  him  within 
the  year.  I  knew  when  I  received  this 
deed  January  4, 1888,  there  was  a  lawsuit 
pending  In  this  court  relativeto  this  prop- 
erty. •  •  •  Q.  You  remember  that  dur- 
ing that  time  these  negotiations  were  go- 
ing on  to  obtain  this  money  from  you, 
that  you  told  defendant  that  yon  didn't 
want  the  place  at  all;  all  you  wanted  was 
your  money  and  Interest?  A.  Yes,  sir;  I 
may  have  told  him  that.  Q.  That  was  a 
fact;  yon  only  wanted  your  money  back 
nnd  Interest?  A.  1  think  I  said  so,  sir. 
From  the  time  the  deed  was  made  I  have 
considered  myself  in  possession  of  the 
ranch.  Dffeudant  was  to  have  the  use  of 
the  ranch  for  one  year  from  the  date  of 
the  deed  placed  to  bis  credit,  and  he  has 
had  It.  Through  Mr.  Giacominl  he  has  re- 
ceived credit  for  the  ranch  and  cattle  both 
up  to  the  time  I  went  to  receive  the  ranch 
from  Glaromini.  I  can't  say  whether  It 
was  November  1st  or  .Tanuary  1st.  but 
think  is  was  January  1st.  My  agreement 
with  defendnnt  was  that  he  should  have 
the  benefits  of  the  ranch  tor  the  year,  but 
that  the  money  was  to  go  to  pay  the  in- 
terest on  the  principal  sum  be  owed  me. 
I  did  not  consider  the  place  good  security 
for  9x,000.  I  gave  all  I  could  lor  the 
place.  I  didn't  expect  at  the  time  that  I 
should  have  to  take  the  place.  I  thought 
he  would  redeem  It. "  Upon  redirect  ex- 
amination he  said:  "After  the  deed  was 
made  I  did  not  consider  defendant  indebt- 
ed to  me  in  any  sum  in  connection  with 
this  deed.  I  did  not  take  any  new  or 
other  eviilence  of  IndebteduesB  from  him, 
but  defendant  promised  and  agreed  to  pay 
me,— to  repay  me.  It  was  understood  be- 
tween defendant  and  mysell  that  be  would: 
pay  witbln  the  year,  and  that  U  be  dl)}  so- 
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I  would  redeed  that  property  to  blm.  Q. 
Tbe  question  I  want  to  get  at  la,  wan 
there  any  existing  promlaea  between  you 
and  the  defendant  that  he  would  pay  you 
any  money?  A.  The  only  agreement  there 
waR  between  us —  I  gave  him  the  agree- 
ment,—1  gave  defendant  an  agreement  to 
the  effect  that  if  he  paid  me  bacic  my  mon- 
ey and  interest  I  should  redeed  tlic  place 
back  to  him ;  there  was  uo  existing  debt 
at  that  time. " 

There  is  no  evidence  that  plaintiff  bad 
pOBsesBlon  of  the  land  during  the  year, 
other  than  at  the  request  of  defendant 
be  executed  a  lease  ol  the  land  and  some 
60  of  defendant's  milch  cows  to  one  Gla- 
comini,  as  dictated  by  defendant,  the 
whole  rent  reserved  being  for  defendant's 
use,  and  defendant  made  or  puid  for  all 
repaint  during  the  term  of  the  lease.  It 
seems  clearly  apparent  from  plaintiff's  tes- 
timony alune  that  the  deed  was  Intended 
by  both  parties  as  mere  security  for  a 
debt,  and  none  the  less  so  because,  In 
plaintiff's  opinion,  it  is  not  a  mortgage. 
That  It  is  amoitgageis  a  concluHion  of 
law  from  the  fact  that  at  the  time  it  was 
executed  it  was  intended  merely  aa  securi- 
ty for  the  payment  of  defendant's  debt  to 
the  plaintiff.  To  this  effect  the  law  Is  too 
firmly  established  to  require  citation  of 
authorities.  And,  as  there  is  no  substan- 
tial conflict  of  evidence  as  to  the  Intention 
of  the  parties  in  this  respect,  the  finding  of 
the  trial  court  that  tiie  deed  was  not  in- 
tended as  security  for  any  debt  is  not  jus- 
tified  by  tlie  evidence.  I  think  the  judg- 
ment and  order  should  be  reversed,  and 
the  cause  remanded  for  a  uew  trial. 

We  concur.    BKr.cHeR,  C. ;  Footb,  C. 

Pbb  Curiam.  For  tbe  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  tbe  cause  remand- 
ed tor  a  new  trial. 


M  Cal.  SM 

In  re  Schmidt's  Estatk.    (No.  14,849.) 
(Supreme  Court  of  CaHfomia.    April  36,  1893.) 

Al/LOTUBNT  OF    HOMESTEAD— DURATION  OF  RlQBT 
— TiTLB  IN  HeiBS, 

1.  Deceased  left  an  estate  consisting  of  a 
small  amount  of  personal  property  and  six  ad- 
jacent lots,  which,  with  their  improvements, 
were  valued  as  follows :  Lot  1 ,  (700 ;  lot  2,  $1 ,  000 ; 
lots,  <300;  lot  4,  tSUO;  lot  5,  $400;  lot  (5,  2800. 
There  was  a  dwelling  bouse  on  each  lot,  except 
on  No.  1.  The  house  on  lot  No.  6  bad  been  used 
by  deceased  as  a  place  of  residence.  Deceased 
made  no  provision  for  his  wife  by  will,  and  no 
homestead  was  selected  by  either  of  them  during 
his  lifetime.  The  widow  filed  a  petition  pray- 
ing that  lots  1,  a,  and  5,  which  were  adjuceat, 
be  set  apart  to  her  as  a  homestead.  It  appeared 
at  the  hearing  that  the  whole  property  was  In- 
cumbered by  a  mortgage  fortl,.500,  and  that,  in- 
cluding the  mortgage,  claims  against  the  estate 
had  already  been  presented,  exceeding  (8,000. 
The  court  denied  the  prayer  of  the  petition  as 
to  the  lots  aslied  for,  but  set  apart  lot  No.  6  for 
a  homestead.  Held,  that  the  court  properly  ex- 
ercised its  discretion,  under  Code  Civil  Proc.  $ 
1465,  which  provides  that  if  no  homestead  has 
been  selected,  designated,  and  recorded,  "the 
court  must  select,  designate,  and  set  apart,  and 
cause  to  be  recorded,  a  homestead, "  etc. 

3.  Code  Civil  Proc.  i  1463,  relaOng  to  "pro- 
vision for  the  support  of  the  family, "  provided 
that  "when  properly  is  aet  apart  for  the  use  of 


the  family,  in  accordance  with  the  provisions  of 
this  chapter,  if  the  decedent  left  a  widow  or 
surviving  husband,  and  no  minor  child,  such 
property  is  the  property  of  the  widow  or  surviv- 
ing husband,"  etc.  In  1881  this  section  was 
amended  by  adding  to  it  the  following:  "if  the 
property  set  apart  be  a  homestead  selected  from 
the  separate  property  of  the  deceased,  the  court 
can  only  set  it  apart  for  a  limited  period,  to  oe 
designated  in  the  order;  and  the  title  vests 
in  the  heirs  of  the  deceased,  subject  to  such  or- 
der. "  Held,  that  the  amendment  related  to  home- 
steads selected  and  set  apart  by  the  court,  and 
not  to  those  selected  and  recorded  while  the  hus- 
band and  wife  were  both  living. 

Commissioners'    decision.     Department 

2.  Appeal  from  superior  court,  Alameda 
coauty;  John  Ellswokth,  Judge. 

Petition  by  Lina  Schmidt,  widow  ot 
John  P.  Schmidt,  deceased,  praying  that 
three  lots  be  assigned  to  her  as  a  home- 
stead. Petition  denied  as  to  the  lots 
prayed  for,  but  an  order  was  made  as- 
signing one  lot.  Petitioner  appeals.  Af- 
firmed. 

F.  J.  CasMbuD,  tor  appellant.  A.  Mop- 
gaatbal,  for  respondents. 

Bei.cheb,  C.  Tbe  deceased,  Schmidt, 
died  testate  in  January.  1891,  leaving,  sur- 
viving him,  his  widow,  Lina  Schmidt,  the 
appellant,  and  three  adult  children.  Issue 
of  a  former  marriage.  His  estate  con- 
sisted of  a  parcel  of  land,  described  as  six 
adjacent  lots,  situate  on  Pacific  avenue 
and  Walnut  street,  in  the  city  of  Alameda, 
and  a  small  amount  of  personal  property. 
The  lots  were  his  separate  property,  and 
In  the  inventory  and  appraisement  re- 
turned and  died  the  values  placed  upon 
them,  and  tbeimprovementsthereon,  were 
as  follows:  Lot  1,  9700;  lot  2,  $1,000;  lot 

3,  $800;  lot  4,  980U;  lot  5,  f400;  lot  6,  fSOO. 
The  lot  at  the  corner  of  ttie  streets,  de- 
scribed as  "Lot  1,"  was  vacant,  and  on 
each  of  the  other  lots  was  a  one-story 
frame  dwelling  house.  Prior  to  his  dnatb, 
four  of  these  houses  were  rented  by  de- 
ceased to  tenants,  and  tiie  other  one,  sit- 
uate on  lot  6,  was  occupied  by  himself  aa 
his  place  ot  residence.  Deceased  and  bis 
surviving  wife  were  married  about  five 
years  before  his  death,  and  they  lived  to- 
gether as  buHband  and  wife  in  his  said 
house  on  lot  6  until  May  8, 1890,  when  she 
left  him,  and  thereafter  lived  separate  and 
apart  from  him.  Deceased  made  no  pro- 
vision for  bis  wife  in  his  will,  and  she  had 
no  property  of  her  own.  No  homestead 
was  selected,  designated,  or  recorded  by 
deceased  or  his  wife  during  bis  life.  After 
the  will  had  been  admitted  to  probate, 
and  the  inventory  and  appraisement  of  the 
estatereturned  and  filed,  Mrs.  Schmidt  pre- 
sented to  the  court  her  petition,  asking, 
uniong  other  things,  that  the  vacant  lot 
and  the  two  lots  adjacent  thereto,  nam- 
Itered  1,  2,  and  5,  be  set  apart  to  her  as  a 
homestead.  At  thehearingofthepetitlon, 
it  wasshowntbattbe  whole  property  was 
incumbered  by  a  mortgage  for  $1,500,  and 
that,  Including  the  mortgage,  claims 
against  the  estate  had  already  been  pre- 
sented, exceeding  the  sum  ol  $3,000.  It  was 
also  shown  that  the  property  was  ap- 
praised at  its  full  value,  and  that  there 
was  no  material  difference  between  the 
lota,  as  regards  their  um  tor  a  homeetead. 
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and  that  the  sale  cf  the  remaining  lots 
would  not  be  affected,  whichever  one 
Bbould  be  aelccted  and  net  apart  as  a 
homestead.  The  court  denied  the  prayer 
of  the  potltlon  as  to  the  Iota  asked  for, 
bat  made  an  order  settinK  apart  to  the 
petitioner,  as  a  homestead  fur  and  during; 
her  natural  life,  lot  6.  The  appeal  is  from 
this  order. 

1.  It  Is  claimed  by  appellant  that  where 
separate  premiHea  are  equally  adapted  to 
use  as  a  homestead  tlie  court  has  no  dis- 
cretion, bat  is  bound  to  set  apart  the 
premises  selected  by  the  applicant,  and 
that  iu  this  case,  if  the  condition  of  the 
estate  did  not  warrant  the  granting  of 
appellant's  petition  In  full,  then  the  court 
should  have  set  apart  to  her  lot  2  instead 
of  lot  6.  In  support  of  this  point  the  only 
authority  cited  is  Estate  of  Walkerly,  81 
Cal.  579,  22  Pac.  Bep.  888.  In  that  case 
the  court  set  apart  to  the  widow  and 
cliild,  lor  a  limited  time,  the  residence  of 
the  deceased,  which  was  his  separate  prop- 
erty, and  was  of  the  value  ul  $18,000.  The 
estate  was  of  the  value  of  $50,000,  over  and 
above  all  the  indebtedness.  This  court 
held  that  there  was  no  limitation  as  to 
value  in  setting  apart  a  probate  home- 
stead for  u  limited  time,  and  it  was  said: 
"This  was  a  matter  within  the  discretion 
of  the  court  below,  and,  unless  it  appears 
that  such  discretion  has  been  abused,  we 
think  this  courtshould  not  interfere.  The 
estate  here  is  a  large  one,  and  we  cannot 
say,  from  the  evidence  before  us,  that  the 
court  below  abused  its  discretion  in  the 
matter."  The  Code  provides  that  if  no 
homestead  has  been  selected,  deMignnted, 
and  recorded,  "the  court  must  select, 
designate,  and  set  apart,  and  cause  to  be 
recorded,  a  homestead,"  etc.  Section 
146,1,  Code  Civil  Proc.  The  obvious  pur- 
pose of  this  statute  is  to  provide  tho  fami- 
ly of  the  deceased  with  a  home,  where 
they  may  live  and  be  protected  as  against 
creditors  and  heirs;  and  it  is  made  the 
duty  of  the  court  to  select  and  set  apart 
for  that  home  such  part  of  the  estate, 
consisting  of  a  dwelling  house  and  the 
land  on  which  the  same  is  situated,  as  iu 
view  of  the  value  of  the  estate,  and  all  the 
circumstances  surrounding  it,  shall  seem 
Just  and  proper.  The  court  is  not  bound 
by  the  wishes  of  the  applicant,  but  should 
exercise  Its  owu  discretion  and  good  Judg- 
ment; and,  unless  that  dlHcretiou  is 
abused,  its  action  will  not  be  disturbed 
on  appeal.  Here  the  whole  estate  was  of 
small  value,  and  the  court  set  apart  to 
the  petitioner  the  bouse  and  lot  where  she 
and  her  husband  resided  till  she  left  him, 
and  wliere  he  continued  to  reside  till  he 
died.  This  seems  to  have  been  the  proper 
thing  to  do,  and  at  any  rate  we  can  see  In 
It  no  abuse  of  discretion. 

2.  It  is  also  claimed  that  the  court  erred 
In  setting  apart  the  homestead  for  and 
during  tne  lifetime  of  appellant  only,  and 
not  absolutely.  In  support  of  this  point 
the  case  of  Mawson  v.  Mawson,  5Q  Cal. 
539,  and  sections  1463  and  1468  of  the  Code 
of  Civil  Procedure,  are  cited  and  relied  up- 
on. Mawson  v.  Mawson  was  decided  in 
1875,  and,  in  construing  the  sections  re- 
ferred to  as  they  theu  stood,  it  was  held 
that  there  was  a  distinction  between  a 


homestead  selected  from  the  separntp 
property  of  the  deceased,  and  recorded 
during  his  or  her  lifetime,  and  a  home' 
stead  selected  and  set  apart  from  the  sep' 
arate  property  of  the  deceased  by  the 
probate  court;  that  in  the  former  case 
the  homestead  selected  could  only  be  set 
apart  for  a  limited  period,  and  that  in  the 
latter  case  the  liomestnad  selected  vested 
absolutely  In  the  survivor,  if  there  were 
no  minor  cliildren.  The  court,  however, 
said:  "It  is  somewhat  difficult  to  under- 
stand upon  what  ground  the  legislature 
discriminates  between  homesteads  select- 
ed and  i-ecorded  in  the  lifetime  of  the  par- 
ties, and  those  to  be  set  apart  by  the  pro- 
bate court  out  of  the  separate  estate  of 
the  deceased.  But  these  provisions  are  in 
no  respect  inconsistent  with  each  other. 
The  language  Is  Incapable  of  any  other 
interpretation  than  that,  if  a  homestead 
be  set  apart  by  ttie  probate  court  out  of 
the  separate  estate  of  the  deceased  hus- 
band, it  shall  belong  to  the  widow  and 
minor  children,  if  there  be  any,  while  on 
the  other  hand  It  is  equally  clear  that  If 
the  homestead  be  selected  and  reitorded 
while  the  husband  and  wife  are  both  liv- 
ing, oat  of  the  separate  estate  of  either, 
'it  vests,  on  the  death  of  the  person  from 
whose  property  it  was  selected,  in  his  or 
her  heirs,  subject  to  the  power  of  the 
probate  court  to  assign  It  for  n  limited 
period  to  the  family  of  the  decedent.'  It 
is  our  duty  to  admiuister  the  statute 
law  as  we  find  it,  and  not  to  account  for 
its  incongruities."  At  the  time  this  decis- 
ion was  rendered,  section  1408  read  as  fol- 
lows: "When  property  Is  set  apart  for 
the  use  of  the  family,  In  accordance  witii 
tlie  provisions  of  this  chapter,  if  the  dece- 
dent left  a  widow  or  surviving  husband, 
and  no  minor  child,  such  property  is  the 
property  of  the  widow  or  surviving  hus- 
band," etc.  In  1881  the  section  was 
amended  by  adding  to  It  the  following: 
"If  the  property  set  apart  be  a  homestead, 
selected  from  the  separate  property  of  the 
deceased,  the  court  can  only  Eet  it  apart 
for  a  limited  period,  to  be  designated  in 
the  order;  and  the  title  vests  in  the  heirs 
of  the  deceased,  subject  to  such  order." 
Appellant  contends  that  this  amendment 
relates  to  homesteads  selected  and  record- 
ed while  the  husband  and  wife  were  both 
living,  and  not  to  so-called  probate  home- 
steads, selected  and  set  apartby  the  court, 
and  that  It  was  not  intended  to,  and  did 
not  in  fact,  change  the  rule  declared  in 
Mawson  v.  Mawson.  We  cannot  agree  tu 
this  construction,  for  the  reason  that  if  it 
be  correct  the  amendment  was  altogether 
useless  and  onealied  for;  a  similar  provis- 
ion being  then  found  in  section  1474  of  the 
same  Code.  In  our  opinion,  it  was  intend- 
ed by  the  amendment  to  change  the  rule 
declared  In  Mawson  v.  Mawson,  and  to 
take  from  the  court  the  power  to  set 
apart  homesteads  selected  from  the  sep- 
arate property  of  the  deceased,  except  for 
a  limited  period.  And  this  view  seems  to 
be  In  harmony  with  the  subsequent  decis- 
ions of  this  court.  In  Lord  v.  Lord,  66 
Cal.  84.  aPac.  Rep.  96,  the  court  below  had 
set  apart,  as  a  homestead,  property  that 
was  partly  community  and  partly  sepa- 
rata property.     The  order  was  reversed^ 
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and  on  pnge  87,  65  Cal.,  and  pa<<;e  98,  8 
Pac.  Rep.,  it  is  said:  "The  proreedln)]:s 
In  this  case  were  taken  under  section  1465 
of  the  Code  of  Civil  Procedure,  as  amend- 
,ed  in  1880.  This  section  received  a  legisla- 
tive cunstmction  in  tiarmony  with  the 
views  we  have  above  expres^^ed,  by  the 
amendment  ol  section  1468,  approved  Feb- 
ruary 19, 1881,  wherein  it  is  provided  that, 
where  separate  property  is  set  apart,  it  Is 
set  apart  for  a  limited  period  only ;  the 
title  vesting  in  the  heirs,  subject  to  the  or- 
der setting  apart."  In  the  case  of  In  re 
Noah,  73  Cal.  5SX),  15  Pac.  Rep.  290,  the  de- 
ceased had  made  no  provision  in  his  will 
for  bis  widow.  The  estate  was  all  sepa- 
rate property  of  the  deceased.  The  only 
real  estate  was  a  four-story  brick  building 
used  for  business  purposes.  The  widow 
asked  for  an  order  of  sale  of  the  property 
and  for  an  allowance  of  f  5,000,  In  lieu  of  a 
homestead.  The  petition  was  denied , 
and  in  sustaining  the  order  this  court,  on 
page694,73CdI.,and  paf;e292,15  Pac.  Rep., 
said:  "Here  no  homestead  was  selected 
daring  the  lifetime  of  the  decedent.  More- 
over, the  appellant  sought  to  have  set 
apart  to  her  a  homestead  out  of  the  sep- 
arate property  of  deceased.  In  such  cases 
the  court  can  only  set  apart  a  homestead 
'for  a  limited  period,  to  be  designated  In 
the  order;  and  the  title  vests  1u  the  heirs 
of  the  deceased,  subject  to  such  order.* 
Code  Civil  Proc.  S  1468.'*  In  the  case  of 
In  re  Lahiff's  Estate,  86  Cal.  151,  24  Pac. 
Rep.  850,  a  homestead  was  set  apart  to 
the  surviving  husband  ont  of  the  separate 
property  of  his  deceased  wife.  The  case 
was  appealed  to  this  court;  and  on  page 
153,  86  Cal.,  and  page  851,  24  Pac.  Rep.,  it 
Is  said:  "No  homestead  having  been  se- 
lected and  recorded  during  the  lifetime  of 
the  decedent,  it  was  the  duty  of  the  court 
to  designate  and  set  apart  a  homestead 
ont  of  the  community  property,  if  there 
was  any  such ;  if  not,  then  out  ot  the  sep- 
arate property  of  thedecedent.  CodeCivil 
Proc.  §  14«5.  •  •  •  If  there  was  no  mi- 
nor child,  then  it  was  for  the  surviving 
husband  alone.  Code  Civil  Proc.  §  1468. 
But  if  tak«<n,  as  this  was,  from  the  sepa- 
rate property  of  the  decedent.  It  could  be 
for  only  a  limited  period,  as  was  done  in 
this  case." 

It  is  objected  for  appellant  that  the  ques- 
tion presented  here  was  not  involved  In 
either  of  the  cases  above  cited,  and  that 
the  language  quoted  was  therefore  obiter 
<Ue.tntn.  Conceding  this  to  be  so,  still  we 
think  the  provisions  of  the  Code  referred 
to  were  correctly  construed.  If  follows, 
in  onr  opinion,  that  the  order  appealed 
from  should  be  affirmed. 

Weconcur:  Vancuef.C;  Fitzgerald, C. 

Per  Chriam.  j?or  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  is  affirmed. 


«4  Cal.  tu 
Shbrek  v.  Superior  Court  or  Lassen 
County.    (No.  14,825.) 
(Supreme  Court  of  Cnlifomia.    April  36,  1892.) 

Apfbal  fbom  Jcstioe's  Coubt— Extent  or 

Review— Jhdome.nt. 
1.  The  constitutional  provision  that  the  su- 
perior courts  "shall  have  appellate  Jurisdiction 


Id  such  cases  arising  In  Jnstlces*  and  other  in- 
ferior courts,  in  their  respective  counties,  as 
may  be  prescribed  by  law, "  limits  tbe  exercise  of 
their  Jurisdiction  to  the  extent  and  mode  which 
the  le^rislature  may  prescribe. 

3.  Under  Code  Civil  Proc  {  9S0,  provldins 
that,  on  appeal  from  a  Justice's  court  heard  upon 
a  statement  of  the  case,  the  superior  court  "may 
review  all  orders  affecting  the  Judgment  appealed 
from,  and  may  set  aside  or  confirm  or  modify  any 
or  all  proceedings  subsequent  to  and  dependent 
upon  such  Judgment,  and  mav,  U  necessary  or 
proper,  order  a  new  trial, "  the  asp^rior  court, 
on  appeal  by  plaintiH  from  a  ludgmeu'.  of  a 
justice  for  defendant  setting  aside  a  Judtnndnt 
previously  rendered  for  plaintiff,  and  dismissing 
the  action,  cannot  reverse  the  Judgment  appealed 
from,  and  afBrm  the  Judgment  set  aside,  but  can 
only  reverse  said  Judgment  and  order  a  new 
trial,  since  the  last  Judgment  is  the  only  one  ap- 
pealed from,  and  the  former  Judgment  does  not 
affect  it,  and  for  tbe  furtner  reason  that,  when 
the  Judgment  was  set  aside,  it  ceased  to  exist, 
and  there  Is  no  such  Judgment  to  afflrm. 

In  bank. 

Certiorari  by  Joslah  Shercr  to  review 
the  action  of  the  superior  court  of  Lassen 
connty  In  entering  a  Judgment  against  pe- 
titioner on  appeal  from  a  Justice's  court. 
Judgment  annulled. 

Spencer  A  Rulier  and  Henry  N.  Clement, 
for  petitioner.  A  L.  Sblnn,  tor  respond- 
ent. 

Harrison,  J.  Certiorari  to  review  the 
action  of  tbe  superior  court  of  Lasnen 
connty  in  entering  Judgment  against  the 
petitioner  In  a  cause  appealed  from  tbe 
Justice's  court  of  township  No.  1,  in  that 
county.  Whatever  Irregularities  or  errors 
were  committed  in  the  justice's  court  can- 
not be  examined  upon  this  proceeding. 
The  writ  is  directed  to  a  review  of  the  ac- 
tion of  thesuperiorcourt,  and  its  functions 
are  limited  to  such  acts  of  that  court  as 
were  In  excess  of  its  jurisdiction.  The  pro- 
vision of  the  constitation  that  tbe  supe- 
rior court  "shall  have  appellate  jurisdic- 
tion In  sncb  cases  arising  in  justice's  and 
other  Inferior  courts  In  their  respective 
counties  as  may  be  prescribed  by  law" 
limits  the  exercise  of  its  Jurisdiction  to  the 
extent  and  mode  which  the  legislature 
may  prescribe.  The  superlorcourt  cannot 
acquire  jurisdiction  of  a  cause  pending  In 
a  justice's  court,  except  in  conformity  with 
the  steps  prescribed  by  the  statute  for 
taking  an  appeal  from  that  court,  nor  can 
It,  after  such  appeal  baa  been  taken,  exer- 
cise any  other  jurisdiction  in  the  cauHe 
than  has  been  authorized  by  statute. 
Within  the  limits  thus  prescribed,  how- 
ever, its  errors  In  the  exercise  of  its  juris- 
diction, however  gross  or  glaring  they 
may  be,  must  be  submitted  to  as  a  purC 
of  the  sacrltice  which  every  Individual  Is 
compelled  to  yield  to  the  Infirmities  ot 
human  government.  After  its  appellate 
jurisdiction  has  once  been  acquired,  its  ac- 
tion witblu  the  limits  of  that  jurisdiction, 
unless  in  direct  contravention  of  some 
positive  statute.  Is  entitled  to  all  the  pre- 
sumptions ol  regularity  that  attach  to 
the  exercise  of  Its  original  jurisdiction.  It 
appears  from  the  statement  of  the  case 
upon  whlcb  the  appear  was  heard  by  tbe 
superior  court  that  on  July  25,  1891,  Judg- 
ment had  been  rendered  In  the  Justice's 
court  In  favor  of  the  plaintiff,  and  that  on 
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AnguRt  1, 1891,  apoD  motion  of  the  drtend- 
ant,  thn  justice  set  aoide  tbe  said  Jodii;- 
roent,  and  afterwards,  on  the  same  day, 
-when  the  raae  came  un  tor  trial,  gave  and 
entered  Judgment  dlsmiaelng  the  action 
and  allowing  tbe  detendant  his  cofita. 
Thereupon  the  plaintiff  appealed  to  the 
Buperlor  court,  and  etated  in  his  notice  of 
appeal  that  be  appealed  "from  the  judg- 
ment entered  herein  on  the  iRt  day  of  Aa- 
guBt,  1891,  in  faror  of  the  defendant,  and 
agaiuBt  this  plaintiff,"  and  that  "said  ap- 
peal Ih  taken  on  qnestlona  of  law  alone, 
and  from  the  whole  of  said  Jailgment. 
In  due  time  thereafter  a  statement  of  the 
case  was  prepared  and  settled  by  the  Jus- 
tice, and  when  tbe  matter  was  heard 
thereon  in  the  superior  coart  that  court 
rendered  and  filed  its  decision  that  tbe 
Judgment  of  July  25th  be  affirmed,  and  the 
judgment  of  August  Ist  be  reversed,  and 
thereupon  caused  to  be  entered  in  its  rec- 
ords the  following  judgment:  "This  cause 
came  on  regularly  to  be  heard  on  the  7th 
day  of  October,  1K91,  on  appeal  from  Jus- 
tice's court  of  township  No.l,  of  the  coun- 
ty of  Lassen,  state  of  California,  on  ques- 
tions of  law  alone;  and  the  cause  having 
been  submitted  to  the  court  for  its  decis- 
ion, and  the  court  on  the  2eth  day  of  Oc- 
tober, 1891,  bavlug  made  and  filed  its  de- 
cision affirming  the  Judgment  given  and 
made  in  said  Justice's  court,  on  July  25, 
1S91,  in  favor  of  plaintiff,  It  is  ordered,  ad- 
Judged,  and  decreed  that  the  plaintiff,  H. 
L.  Hoagjand,  du  have  and  recover  of  the 
defendant,  Josiah  Sherer,  the  sum  of  nine- 
ty-five and  five  one-bundredths  dollars, 
and  bis  costs  herein  taxed  at  912.Jt5. " 

Section  9S0.  Code  Civil  Proc,  provides: 
"Upon  an  appeal  heard  upon  a  statement 
of  the  case  the  superior  court  may  review 
all  orders  affecting  the  Judgment  appealed 
from,  and  may  set  aside  or  conflrra  or 
modify  any  or  all  proceedings  subsequent 
to  and  dependent  upon  such  Judgment, 
and  may,  if  necessary  or  proper,  order  a 
new  trial.  When  the  action  is  tried  anew 
on  appeal  tbe  trial  must  be  conducted  in 
all  respects  as  other  trials  in  the  superior 
court."  In  tbe  present  case  the  Judgment 
appealed  from  Is  the  one  which  was  en- 
tered A  ngust  1, 1891 ;  and,  as  there  were  no 
proceedings  subsequent  to  or  dependent 
upon  such  Judgment,  the  action  of  the 
court  was  limited  to  a  review  of  the  or- 
ders "affecting"  that  Judgment,  or  to  the 
granting  of  a  new  trial.  It  had  no  Juris- 
diction to  cause  tbe  judgment  Appealed 
from  to  be  entered  In  its  own  records,  nor 
could  It  enter  its  own  judgment  upon  the 
merits  of  tbe  case,  except  upon  a  new 
trial.  While,  upon  certiorart  to  the  jus- 
tice's court.  It  would  have  had  authority 
to  annul  the  order  of  August  Ist,  vacating 
the  previous  judgment,  and  also  the  Judg- 
ment of  that  date,  yet,  upon  an  appeal 
from  the  fudgmeiit  of  August  Ist,  It  was' 
limited  to  a  review  of  that  judgment,  and 
if  in  Its  judgment  tbe  justice  bad  erred  in 
vacating  the  Judgment  of  July  25th,  and 
rendering  the  Judgment  appealed  from,  it 
should  have  reversed  the  Judgment,  and 
ordered  n  new  trial.  It  could  not,  how- 
ever, upon-  an  appeal  from  the  judgment 
of'  August  lat,  affirm  tbe  Judgment  ren- 
dered by  tbe  juatice  on  July  25tb;  for  the 


reason  that  there  had  been  no  appeal  from 
that  judgment,  and  also  because,  having 
been  vacated  in  the  justice's  court,  there 
was  no  Judgment  of  that  date  to  be  af- 
firmed. If  In  the  Judgment  of  the  superior 
court  the  Justice  erred  in  vacating  the 
Judgment  and  rendering  the  Judgment  ap- 
pealed from,  it  should  have  ordered  a  new 
trial,  and  the  parties  could  then  have  ob- 
tained its  own  judgment  upon  the  merits 
of  thecontroversy.  It  is  therefore  ordered 
that  the  judgment  aforesaid,  entered  in 
the  superior  court,  be,  and  the  same  is 
hereby,  annulled,  and  thatconrt  is  directed 
to  proceed  upon  the  appeal  before  it  as  Is 
indicated  in  this  opinion,  and  to  render 
its  judgment  accordingly. 

We  concur:  Db  Hatbn,  J.;  Gaboutte, 
J.;  McFabx.and,J.;  Patkbson.J.,  Sha&p^ 

BTBIN,  J. 

(U  Cal.  362) 

Stbinbart  et  al.  y.  National  Bank  or 
D.  O.  Mills  &  Co.    (No.  14.502.) 

(Supreme  Court  of  CaHfamia.    April  87,  1893.) 

BA.NK8— KOTB  FOR  COLLBCTION  —  ChABQINO    MaK- 

Kx's  Account— Pathbst—Bvidbncb. 

1.  Id  an  action  aftainst  defendant  bank  to  re- 
cover the  amount  of  a  note.  It  appeared  defend- 
ant received  the  note  from  the  payee  for  collec- 
tion ;  that  the  maker  was  a  cnstomer  of  defend- 
ant, and  tbat  the  next  morning  defendant's  olerk 
presented  tbe  note  for  payment;  tbat  tbe  maker 
wrote  across  its  face,  "Fleaae  charee  the  same 
to  my  account;"  and  tbat  the  olerk  thereupon 
wrote  on  tbe  back  of  tbe  note,  "Charged  ao- 
count;"  and  then  stamped  thereon  the  date  and 
name  of  defendant.  The  stamp  mark  meant 
"Canceled."  The  clerk  obarged  the  amount  of 
the  note  In  the  maker's  pass  book,  and  also  in  his 
account  in  defendant's  Journal.  Tbe  same  day 
defendant  drew  its  cheoir  in  favor  of  the  bank 
tbrouKb  whicb  plaintiffs  sent  the  note,  and  after 
business  hours  mailed  tbe  check  and  a  letter  of 
advice  to  such  bank.  At  tbe  time  the  note  was 
presented  for  payment  the  maker  was  insolvent, 
but  defendant  bad  no  knowledge  of  that  fact. 
The  afternoon  of  the  same  day  tbe  maker  made 
an  assignment,  and  immediately  after  ascertain- 
log  tbe  fact  defendant  procured  tbe  letter  from 
tbe  post  office,  and  canceled  tbe  check,  and  re- 
turned the  note  by  mall  to  plaintiffs'  bank. 
There  were  no  Indorsers  on  the  note,  and  neither 
plaintiffs  nor  their  bank  bad  any  knowledge  of 
the  transactions  between  defendant  and  the 
maker  until  the  check  had  been  canceled.  When 
the  note  was  presented  to  the  maker  he  had  no 
money  to  his  credit  with  defendant,  but  was 
indebted  to  it  In  a  conaiderable  sum.  Held,  that 
such  transaction  did  not  constitute  payment  of 
the  note. 

'Z.  The  maker  of  tbe  note,  after  testifying 
that  he  made  the  assignment  on  Pebrnary  18th, 
was  allowed  to  testify  that  It  took  his  lawyer 
abont  half  an  honr  tovnite  the  assignment;  that 
he  went  to  bis  lawyer  about  4  o'clock;  and  that 
be  had  a  consultation  about  his  affairs  with  the 
lawyer  In  tbe  morning.  Beld,  that  this  was  not 
error. 

Commlsstoners' decision.  Departments. 
Appeal  from  superior  court,  Sacramento 
county;  John  W.  Abmstrono,  Judge. 

Action  by  William  Stelnhart  and  others 
against  the  National  Bank  of  D.  O.  Milla 
&  Co.  to  recover  tbe  amount  of  a  certain 
note.  From  a  judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Rotbciiild  &  Acb.lov  appellants.  i>eo<' 
aoa  A  Oatman,  for  respondent;  ' 
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Belcher,  C.  This  is  an  action  to  re- 
cover the  Buni  of  f860,  money  alleijed  to 
have  been  received  by  tbe  delendant  to 
and  for  the  use  of  the  plaintiffs.  The 
court  below  gave  judgment  for  the  rtefpnd- 
ant,  from  which,  and  from  an  order  re- 
fusing a  new  trial,  the  plaintiffs  appeal. 
The  facts  of  the  caee,  as  found  by  the 
court,  are  as  follows:  On  the  17tb  day  of 
December,  18S8,  one  G.  Politz  made  his 
promissory  note  to  the  plaintiffs  for  9S00, 
payable  two  months  after  date  at  the 
bank  of  defendant.  They  delivered  it  to 
the  London,  Paris  &  American  Bank  of  San 
Francisco  for  collection,  which  bank  for- 
warded it  to  thedefendantatSacramento, 
to  be  presented  for  payment,  and  it  was 
received  Sunday,  the  17th  day  of  Febru- 
ary, 1S89.  Tbe  maker  was  a  customer  of 
the  defendant,  and  on  the  morning  o'  the 
]8tb  he  deposited  with  the  defendant  $400 
on  genera]  account.  While  he  was  at  the 
bank,  at  the  time  be  made  the  deposit,  a 
clerk  of  the  defendant  presented  the  note 
for  payment.  The  maker  wrote  across 
the  face  of  tbe  note:  "Plpose  charge  the 
same  to  my  account.  G.  Politz."  The 
clerk  then  wrote  on  the  back  of  the  note: 
"Charged  account.  LiITTlkfield."  The 
clerk,  Littlefleld,  then  stamped  these 
words  on  the  back  of  the  note,  within  a 
square:  "National  Bank  of  D.  O.  Mills  & 
Co.,  February  18, 1889,  Sacramento,  Cal." 
Tbe  square  and  words  were  In  red  Ink, 
and  understood  to  mean  "Canceled."  The 
clerk  then  charged  the  amount  of  the  note 
In  the  pass  book  of  the  maker,  and  in  the 
journal  of  the  defendant,  in  bis  account. 
Before  the  close  of  the  business  hours  of 
the  day  the  defendant  drew  its  check  in 
favor  of  the  London,  Paris  &  American 
Bank,  upon  the  Bank  of  California,  and 
after  the  close  of  business  hours  inclosed 
its  check  in  an  envelope,  with  a  letter  of 
advice,  addressed  to  the  London,  Paris 
&  American  Bank.  At  tbe  time  of  this 
transaction  Polits  bad  no  money  or 
other  funds  on  deposit  with  the  defend- 
ODt.  Some  time  previous  he  had  made 
bis  note,  payable  one  day  after  date  to 
the  defendant,  to  cover  overdrafts,  for  the 
sum  of  93,.^00,  which  was  accredited  to  his 
acoouut.  Allowing  this  note  as  a  credit  in 
account  with  Politz,  and  charging  him 
with  the  amount  of  said  check,  thejournal 
of  the  defendant  at  tbe  close  of  tbe  basi- 
neas  hour  on  that  day  showed  a  nominal 
credit  in  his  favor  of  9367;  bat  intact  he 
bad  overdrawn  bis  account  in  excess  of 
his  note,  then  overdue,  and  moneys  de- 
posited, more  than  92,000.  At  the  time 
the  defendant  received  from  Politz  tbe 
note  for  93,500  to  cover  overdrafts  be  was 
In  good  credit,  but  In  fact  insolvent,  and 
was  insolvent  on  tbe  I8tb  day  of  February, 
1889,  at  tbe  time  of  the  transaction  out 
of  which  this  action  arose;  and  about  5 
o'clock  of  tbe  afternoon  of  that  day  he 
made  a  g^eneral  assignment,  under  the 
provisions  of  the  Civil  Code,  for  tbe  ben- 
efit of  bis  creditors.  Tbe  defendant  knew 
nothing  of  the  insolvency  of  Politz  until 
after  the  assignment  was  made.  On  tbe 
same  day,  and  immediately  after  ascer- 
taining that  he  bad  made  an  assignment, 
tbe  defendao  t  procured  the  envelope  from 
tbe  post  office  containing  the  check,  and 


canceled  It,  and  Immediately  indorsed  oo 
tbe  back  of  tbe  note  these  words: 
"Charged  in  error.  F.  Milleb,  Cashier." 
"Canceled  In  error.  F.Milleu,  Cashier. — ** 
and  immediately,  on  the  same  evening, 
returned  the  note  by  mail,  with  letter  of 
advice  as  to  what  bad  been  done,  to  tbn 
London,  Paris  &  American  Bank  of  San 
Francisco.  There  were  no  Indorsers  on 
the  note  due  plaintiffs.  Neither  tbe  plain- 
tiffs nor  the  London,  Paris  &  American 
Bank  knew  or  had  any  notice  of  the 
transaction  between  the  defendant  and 
Politz,  or  of  the  drawing  of  tbe  draft  by 
tbe  defendant,  until  after  the  check  had 
been  canceled,  and  tbe  defendant  bad  de- 
clined to  advance  the  money  to  pay  tbe 
note.  The  defendant  did  not  receive  any 
money  orotber  valuable  thing  from  Politt 
to  or  for  tbe  use  of  the  plaintiffs,  and  they 
have  lost  no  rights  by  tbe  acts  of  tbe  de- 
fendant. 

Upon  these  facta,  tbe  principal  question 
presented  for  decision  is,  did  the  transac. 
tion  between  Politz  and  the  defendant 
constitute  a  payment  of  the  note?  The 
appellants  contend  that  it  did,  and  that 
theflndlng  that  "the  defendant  did  not  re- 
ceive any  money  or  other  valuable  thing 
from  Politz  to  or  for  the  use  of  the  plain- 
tiffs, and  they  have  lost  no  rights  by  the 
acts  of  the  defendant,"  was  not  justified 
by  the  evidence.  The  above  is  the  only 
finding  objected  to,  and  we  do  not  think 
the  contention  in  regard  to  it  can  be  sus- 
tained. It  is  not  disputed  that  when  th& 
note  was  presented  to  Politz  for  payment, 
and  he  wrote  on  it,  "Please  charge  the 
same  to  my  account,  **  he  had  no  money 
in  the  bank  to  his  credit,  but  was  indebt- 
ed to  it  in  a  considerable  sum.  The  re~ 
quest  was  therefore,  in  effect,  that  the  de- 
fendant advance  or  loan  to  him  tbe  mon- 
ey to  make  the  payment,  and  trust  him 
till  he  could  pay  it  back.  Tills  the  defend- 
ant, supposing  him  at  the  time  to  be  of 
good  creilit,  seems  to  have  been  willing  to 
do,  but  when,  near  the  close  of  the  busi- 
ness day,  it  learned  that  he  had  made  an 
assignment  for  the  benefit  of  his  creditors, 
and  was  insolvent,  it  changed  its  mind, 
and  concluded  not  to  advance  the  mone,v. 
It  thereupon  got  back  its  check,  and  oia- 
celed  it.  At  this  stage  tbe  transaction 
was  unknown  to  the  plaintiffs,  and  was 
incomplete,  and  as  against  Politz  the  de- 
fendant bad  a  clear  right,  we  think,  to  do 
as  it  did.  Aud  if  it  be  assumed,  as 
claimed  by  appellants,  that  the  transac- 
tion amounted  to  a  contract  on  the  part 
of  defendant  to  advance  the  money  to  pay 
the  note,  still  it  had  a  right  to  rescind  the 
contract  if  its  consent  thereto  was  given 
by  mistake,  (section  1(K9,  Civil  Code;)  and 
thut  It  was  so  given  is  shown  by  the  evi- 
dence and  findings.  As  against  the  plain- 
tiffs, the  test  as  to  whether  the  note  was 
paid  or  not  is,  could  they  afterwards  have 
maintained  an  action  upon  it  against  Po- 
litz, the  maker?  It  is  settled  law  in  this 
state  that,  when  a  creditor  takes  a  note 
or  check  for  an  antecedent  debt.  It  does 
not  operate  to  extinguish  tbe  debt,  unless 
it  is  received  by  express  agreement  as- 
payment.  GrllBtb  v.  Grogan,  12  Cal.  817: 
Welch  V.  Allington,  23  Cal.  822;  Brown  v. 
Olmsted,  60  Cal.  162;  Bank  T.  McDonald^ 
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Bl  Cal.  84;  ComptoJr  D'Enconipte  de  Paris 
▼.  Dreabach,  78  Cal.  15,  20  Pac.  Rep.  28.  If, 
then,  the  check  of  tht*  defendant  bad  been 
forwarded  to  and  actually  received  by  the 
plaintiffs,  It  would  not,  until  collected, 
have  paid  their  note,  and  released  the 
maker  from  liability  thereon.  And  the 
tact  that  the  note  was  mutilated,  and 
marked  "Canceled,"  did  not  affect  the 
plaintiff's  right  to  sue  upon  It,  since  this 
matter  could  all  be  explained  and  account- 
ed for.  Section  1982,  Code  Clrll  Proc.  In 
our  opinion,  therefore,  the  note  was  not 
paid,  and  the  finding  objected  tu  was  jus- 
tlfled  and  proper. 

The  appellants  also  make  the  point  that 
the  court  erred  In  the  admission  of  evi- 
dence. Polits  was  called  as  a  witness  for 
defendant,  and  testified  that  he  made  an 
assignment  on  the  I8th  day  of  February, 
1889.  He  was  then  asked  by  counsel  tor 
defendant:  "How  long  were  you  prepar- 
ing or  having  that  assignment  prepared?" 
The  question  was  objected  to  as  irrele- 
vant and  Immaterial,  the  objection  was 
overruled,  and  an  exception  taken.  The 
witness  answered:  "It  took  my  lawyer 
about  half  an  hoar  to  write  it.  I  went  to 
bim  about  four  o'clock.  I  had  a  consulta* 
tlon  with  my  legal  adviser  about  my 
attain  before  that.  I  think  it  was  the 
same  morning."  The  witness  then  went 
on  to  say  that  his  consultation  In  the 
morning  was  not  about  making  an  as- 
signment, and  that  be  then  thought  he 
was  able  to  pay  all  bis  debts  in  the  ordi- 
nary course  of  hnslness.  We  are  nnable  to 
see  that  there  was  any  error  In  the  ruling 
complained  of,  and,  If  there  was,  that  the 
appellants  were  In  any  way  prejudiced 
thereby.  We  think  the  Judgment  and  or- 
der should  be  affirmed,  and  so  advise. 

We  concur:    Vanclief,  O.  ;  Pootb,  C. 

Feb  Ccriam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 

CM  Cal.  SS2)  ~~~^ 

IB  n  Walkbrlt'b  Estate.  (No.  14,834.) 
(Supreme  Court  q/  Calif omia.    April  90, 1893.) 

PBOBATC  PrOCEEDINQS — APPBiLLA.BI,B  ObDBBS. 

1.  An  order  of  the  superior  court  sitting  as 
a  court  of  prohate,  denying  an  executor's  motion 
to  vacate  an  order  denying  his  petition  for  an 
allowance  for  eztiaordinaiy  services  rendered 
by  him,  and  to  restore  the  cause  to  the  calendar, 
is  not  uppealable;  the  general  rule  being  that  ap- 
peals can  only  be  taken  from  such  Judgments  or 
orders  In  probata  proceedings  as  are  mentioned 
in  Code  CivU  Proc.  I  063,  subd.  8,  specifying 
the  Judgments  and  orders  from  which  an  appeal 
may  be  taken. 

8,  Buoh  order  is  not  a  "special  <nd«r,  made 
after  final  Judgment,"  within  the  meaning  of 
Code  Civil  Proc.  i  96d,  subd.  8,  allowing  an  ap- 
peal to  the  supreme  court  from  such  an  order  of 
the  superior  court. 

In  bank.  Appeal  from  superior  court, 
elty  and  conuty  of  San  Francisco;  John 
Hunt,  Jndge. 

Cotnmbas  Bartlett  filed  a  petition  for  an 
allowance  against  an  estate  forextraordi- 
nary  services  rendered  by  him  as  exeeater, 
and  from  am  order  denying  his  motion  to 
vacate  an  order  denying  the  petition  and 


to  restore  tbecanse  to  the  calendar  he 
appeals.    Appeal  dismissed. 

Noble  Uamtltoa,  Josepti  A.  Joyce,  anA 
R.  Si.  F.  Soto,  for  appellant.  H.  C.  Fire- 
bHii/rh  and  Frederick  B.  n  Aftncty,  lor  re- 
spondents. 

McFarland,  J.  In  this  estate,  one  of 
the  executors,  Columbus  Bartlett,  filed  a 
petition  praying  to  he  allowed  a  certain 
sum  of  money  for  alleged  extraordinary 
services  rendered  by  him  as  sncb  executor. 
Objections  were  made  to  the  allowance 
prayed  for  by  the  other  executors,  and  by 
various  parties  interested  In  the  estate; 
and,  the  mati%r  having  been  heard,  the 
court,  on  March  11, 1S91,  made  an  order 
denying  said  petition.  Afterwards,  on 
March  30,  1891,  the  said  Bartlett  made 
and  served  notice  of  motion  tovaratesald 
order  of  March  11th,  and  to  restore  the 
cause  to  the  calendar,  upon  the  ground 
that  no  findings  had  been  filed  or  waived; 
and  that  the  court  make  flndinga,  and 
that  Judgment  be  entered  thereon  as  re- 
quired by  law.  Tbis  motion  was  after- 
wards beard,  and  on  May  29,  1891,  the 
court  made  an  order  denying  it;  and 
from  this  last  order,  denying  the  motion 
to  vacate,  etc.,  said  Bartlett  has  under- 
taken to  appeal  to  this  court.  Respond- 
ents move  to  dismiss  the  appeal  upon  the 
ground,  among  others,  that  the  said 
order  denying  the  said  motion  to  vacate 
is  not  an  appeal  able  order.  The  order  ap- 
pealed from  Is  clearly  not  appealable. 
The  general  rule  Is  well  established  that 
appeals  can  only  be  taken  from  such 
Judgments  or  orders  In  probate  proceed- 
ings as  are  mentioned  In  subdivision  Sot 
section  963  of  the  Code  of  Civil  Proced- 
ure;^ and  the  order  appealed  from  in  the 
case  at  bar  is  not  one  of  those  there  men- 
tioned, (^onst.  Cal.  art.  6,  g  4;  Kstate  of 
Calahan,  60  Cal.  232;  Estate  of  Dean,  Id. 
613;  In  re  Moore,  86  Cal.  58,  24  Pac.  Rep. 
816;  in  re  Wlard,  83  Cal.  619,  24  Pac.  Rep. 
45.  The  only  modification  of  the  rule  es- 
tablished by  the  cases  Just  cited  is  to  be 
found  in  Appeal  of  Bauquier,  88  Cal.  803, 
26  Pac.  Rep.  178,  532.  In  that  case  there 
was  a  regular  contest  and  trial  over  the 
question  of  issuing  letters  testamentary 
to  an  executrix,  and  an  appeal  to  this 
court  from  an  order  denying  a  new  trial; 
and  this  court  merely  held  that  "in  all 
cases  In  which  the  superior  court,  when 
sitting  as  a  court  of  probate,  is  anthor- 
ixed  to  entertain  a  motion  for  a  new  trial, 
an  appeal  will  lie  from  Its  order  therein." 

'Code  Civil  Proc.  {  S63,  subd.  S,  allows  an  ap- 
peal ttom  the  superior  to  the  supreme  court  "from 
a  Judgment  or  order  granting,  refusing,  or  revok- 
ing letters  testamentary  or  of  administration,  or 
of  guardianship;  admitting  or  refusing  to  admit 
a  will  to  probate;  or  against  or  in  favor  of  the 
validity  of  a  will,  or  revoking  the  probate  there- 
of ;  or  against  or  in  favor  of  setting  apart  prop- 
erty, or  making  an  allowance  for  a  widow  or 
obild;  or  against  or  in  favor  of  directing  the  par- 
tition tale  or  ooaveyanoe  of  real  property:  ot 
settling  an  aooount  at  an  executor  or  administra- 
tor or  guardian;  or  refusing,  allowing,  or  di- 
recting the  distribution  of  an  estate,  or  any  part 
thereof;  or  the  payment  of  a  debt,  claim,  legate, 
or  distributive  share;  or  oonflrming  or  refosing 
to  confirm  a  report  of  an  appraiser  setting  apari 
the  homestead. 
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But  as  In  the  case  at  bar  the  attempted 
appeal  ia  not  Irom  an  urder  made  on  a 
niotiun  for  a  new  trial,  the  Bauqiiler  Case 
doeti  not  apply.  And  that  the  order  here 
appealed  from  is  not  a  "stieeiai  urder, 
made  after  final  Judgment,"  within  the 
meaning  of  the  second  aubdivisiun  of  said 
section  963,  is  also  settled  by  the  authori- 
ties flrat  above  cited.  If  it  were  other- 
wise, the  third  subdivision  of  said  section 
could  be  entirely  disregarded  by  slraply 
assuming  that  a  probate  order  not  there- 
in mentioned  was  a  final  Judsrment,  and 
that  an  order  refusing  to  vacate  it  was 
a  "Bpecial  order  made  after  tlna}  judg- 
ment. "    The  appeal  ia  dismissed. 

Weconcnr:  DkHaven.J.;  Sharpsteix, 
J.;  Harhison,  J.;  Garouttu,  J.;  Tater- 
BON,  J. 

»4  Cal.  868  -^— — 

Welsh  v.  Plumas  County.  (No.14,434.) 
{Supreme  Court  of  California.  April  27, 1893.) 
Toli,  Roa]>8— Acceptanob  or  Fraucbisb. 
Under  act  March  17,  1886,  which  anthor- 
ized  certain  persons  to  "coustruot"  a  toll  wagon 
road  between  certain  points,  tbe  taking  posses- 
sion of  a  public  road,  already  built,  between  tbe 
same  points,  was  not  an  acceptance  of  the  fran- 
chise. 

Commissioners'  decision.  Department2. 
Appeal  from  superior  court,  Plumas  coun- 
ty;  G.  G.  CI.OUOH,  .Tudge. 

Action  by  P.  R.  Welsh  against  Plnmaa 
county  to  qnlet  title  to  a  certain  road. 
From  a  Judgment  tor  defendant,  plaintlH 
appeals.    Affirmed. 

Goodvia  &  Goodwin  and  Jnbn  Gale,  for 
appellant.  17.  S.  Webb  and  Atty.  Gen. 
Hart,  for  respondent. 

Foots,  C.  Tbe  plaintiff  brought  this 
snit  under  section  73H,  Code  Civil  Proc. 
having  in  view  tbequieMng  of  his  allegeii 
title  to  a  wagon  road  in  Plumas  county, 
as  against  the  adverne  claim  of  that  coun- 
ty. Thecourt  below  sustained  a  demurrer 
to  the  complaint, ISIed,  and  gave  Judgment 
thereon  for  tbe  defendant.  Upon  an  ap- 
pe.'il  being  taken  by  the  plaintiff  tu  this 
court,  tbe  judgment  was  reversed.  80  Cnl. 
338,  22  Pac.  Rep.  254.  In  that  case  the  ac- 
ceptance of  the  franchise,  as  tendered  by 
the  act  of  tbe  legislature,  ander  whirh  the 
plaintiff  claimed  the  title  to  the  wagon 
road,  wascouceded  by  the  demurrer.  But, 
in  the  present  instance,  the  case  was  tried 
upon  Its  merits,  and  the  findings  ot  facts, 
which  we  think  are  amply  sustained  by 
the  evidence,  show  that  there  never  was 
any  acceptance  of  the  franchise,  as  ten- 
dered by  the  legislative  enactment,  nncler 
which  alone  the  road  could  be  acquired 
by  the  plaintiff  through  his  grantor.  The 
title  of  tlie  act  in  question  is:  "An  act  to 
authorize  the  construction  of  a  wagon 
road  from  the  Cold  Spring  House,  in  Butte 
eounty,  to  Greenville,  in  Plumas  county." 
The  otiject  had  in  view  in  the  act  mnst 
have  been  the  construction  of  a  wagon 
road  between  those  two  points.  It  was 
iiaid  In  the  former  opinion  in  thin  case, 
where  under  the  pleadings  it  was  conced- 
ed that  the  plaintiff  had  constrncted  the 
road,  that  tbe  manifestation  of  acceptance 
of  tbe  franchise  was  tbe  b  uilding  of  the  road 


within  the  time  mentioned  in  tbe  act,  80 
Cal.  3;«,  22  Pac.  Rep.  ^A.  But,  when  the 
evidence  was  introduced  on  the  present 
trial,  it  appeared  that  neither  the  plaintiff 
here,  who  succeeded  to  the  rigbts  of  the 
original  grantees,  nor  his  grantor,  ever 
built  or  constructed  any  road;  tliat  bis 
grim  tor  took  possession  and  used  a  pub- 
lic road  already  constructed  by  the  money 
of  the  taxpayei-8,  paid  out  by  the  county 
authorities;  bnt  that  be  did  nothing  to- 
wards building  tbe  road,  which  shoalil 
have  been  done  to  manifest  acceptance  of 
tbe  grant.  It  will  not  be  presumed  that 
thelegislatureintended  to  turnover  to  the 
grantees  in  the  ace,  private  IndivlduRls, 
for  their  personal  beneUt,  a  public  road 
already  constructed  by  the  county  by 
means  of  public  money  ;  bnt  rather  that 
It  Intended  what  tbe  title  of  the  act  under 
which  the  grant  is  made  reasonably  Im- 
ports, that  is,  thnt  the  parties  were  to 
construct  and  maintain  a  road  between 
two  given  points.  This  is  in  accordance 
with  the  rule  that  a  private  act,  where 
there  is  doubt  in  respect  to  its  interpreta- 
tion. Is  to  be  construed  most  beneficially 
to  tbe  public  Interesta.  Bartram  v.  Turn- 
pike Co..  25  Cal.  283;  Spring  Valley  W.  W. 
T.  Sau  Francisco.  62  Cal.  122.  To  consti- 
tute acceptance,  it  was  necessary  that  the 
private  parties  should  Indicate  such  ac- 
ceptance by  bnllding  the  road  under  the 
grant  of  the  legislative  act.  It  is  not  to 
be  presumed  that  the  legislature,  as  tiie 
appellant  seems  to  think,  was  intent  upon 
making  a  valuable  franchise  for  private 
individuals,  but  that  the  Intention  was  to 
facilitate  public  travel  and  convenience  by 
the  construction  of  an  additional  road  be- 
tween the  points  to  and  from  which  tli<> 
road  already  constructed  by  thu  county 
ran.  Private  gain,  and  not  the  pablie 
good,  would  have  been  sabserved  by  al- 
lowing private  individuals  wholly  to  ap- 
proprlatea  pnbllc  road  already  constructed 
by  thecounty,  and  to  charge  tolls  for  travel 
thereon  from  the  taxpayers  who  had  con- 
tributed to  construct  it.  We  are  of  opin- 
ion that  the  view  taken  by  the  trial  court 
ot  tbe  act  in  question  was  right,  and 
should  be  upheld,  as  the  finding  ot  oon- 
acceptance  is  conclusive  in  support  of  tbe 
Judgment,  and  as  it  was  wan-anted  by 
the  evidence,  it  becomes  unnecessary  \>- 
discuss  any  other  point  made  bytheai* 
pellant.  We  are  of  opinion  that  the  judg- 
ment and  order  should  be  affirmed,  and 
so  advise. 
We  concur :  Fitzgerald.  C.  ;  Vanojef.  C 

Per  Curiam.  For  tbe  reasons  eiven  in 
the  foregoing  opinion  tbe  judgment  and 
order  are  affirmed. 


City  of  Miles  City  ▼.  Kgrx  et  «/. 
(Supreme  Court  of  Montana.     May  2,  1894. . 

CoMPLAiXT — Violation  or  Citt  Ordisascb— Ne- 
CKS8ITT  TO  State  Title. 
Cnder  Uomp.  St.  div.  5,  §  407,  providing 
that,  in  a  snit  "for  tbe  recovery  of  any  fine  or 
penalty  under  any  ordinance  of  a  city, "  it  shall 
be  sulncient  to  state  In  tbe  complaint  "the  UUe 
of  the  ordlnauue,  without  reciting  the  same  at 
length,"  a  complaint  is  defective  which  does  not 
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rectte  any  part  of  Ihe  drdlnance,  or  state  It* 
tlUe. 

Appeal  from  district  court,  Custer  coun- 
ty; Oeorge  R.  Milbcrn,  Jud^e. 

Red  Kern  and  others  were  convicted  be- 
fore a  police  magistrate  of  being  disorder- 
ly. In  violation  of  an  ordinance  of  the  city 
of  Milee  City.  Upon  appeal  to  tbe  dis- 
trict court  they  were  acquitted,  and  the 
city  of  Miles  City  appeals.    AfDrmed. 

MMdleton  &  Light,  for  appellant.  Stn' 
ten  A  Porter,  for  respondents. 

Blarr,  C.  J.  The  followlns;  complaint 
was  subscribed  and  sworn  to  before  the 
police  magistrate  of  the  city  of  Milos  City, 
and  filed  January  28, 1891 :  "  In  the  police 
maglBtrate's  court  in  and  for  the  city  of 
Miles  City,  county  of  Custer,  state  of  Mon- 
tana. The  City  of  Miles  City,  Plaintiff, 
Against  Red  Kern,  George  Hockens,  HI 
Astle,  Wm.  Bement,  Jessie  Karnest,  De- 
fendants. Complaint;  criminal.  Person- 
ally appeared  before  me  this  28th  day  of 
Janaary,  A.  D.  eighteen  hundred  and  nine- 
ty-one, Fd.  Jackson,  chief  of  police,  who, 
being  first  duly  sworn,  complains  and 
says,  on  Information  and  belief,  that  one 
Red  Kern.  Ueo.  Hockens,  Hi  Astle,  Wm. 
Bement,  ana  Jessie  Earnest,  on  or  about 
tbe  27tta  day  of  January,  A.  D.  eighteen 
hundred  and  ninety-one,  at  Miles  City, 
tbe  coanty  of  Custer,  state  of  Montana, 
committed  a  violation  of  sec.  1  of  ordi- 
nance No.  10  of  ordinance  of  said  city, 
In  that  tbe  said  Red  Kern,  Geo.  Hockens, 
HI  Airtle,  Wro.  Bement,  end  Jessie  Earnest 
did,  then  and  there  being,  unlawfully  and 
mallcionsly  disturb  the  peace  and  quiet  of 
the  neighborhood  of  HI  Astle's  saloon 
and  North  6th  street.  In  the  vicinity  of 
said  saloon,  by  loud  and  unnsnal  noises, 
tamaltuons  and  offensive  conduct,  fight- 
ing and  threatentngto  fight, — all  of  which 
l8  contrary  to  tbe  form  of  the  ordinance 
In  Burh  case  made  and  provided,  and 
against  tbe  peace  and  dignity  of  the  city 
of  Milra  City."  The  defendants  were  con- 
victed, and  sentenced  by  tbe  pollen  magis- 
trate to  pay  a  fine  and  costs.  Afterwards 
they  appealed  to  the  district  court  of  0ns- 
ter  eonnty,  and  upon  the  trial  objected 
to  the  Introdnctlon  of  any  testimony,  on 
tbe  gronnds  that  the  complaint  did  not 
state  a  pnbllc  offense:  that  the  power  of 
tbe  city  of  Miles  City  to  prosecute  under 
this  ordinance  is  limited,  and  depends  up- 
on the  strict  construction  of  the  statute; 
and  that  tbe  complaint  did  not  set  forth 
tbe  title  of  tbe  ordinance,  as  required  by 
law.  The  court  below  sustained  the  ob- 
jections, and  instructed  tbe  jury  to  return 
a  verdict  of  not  guilty,  and  judgment  was 
entered  for  the  defendants.  The  city  at- 
torney excepted  to  thin  roling,  and  brings 
tbe  matter  t>efore  this  conrt.  A  question 
has  been  raised  tonehing  tbe  right  of  the 
city  of  Miles  City  to  appeal,  which  has 
not  been  tnlly  argned,and  will  not  be  con- 
sidered and  determined,  and  we  will  not 
inqolrelntotbe  merita  of  this  proposition. 
Tbis  la  an  action  which  has  been  com- 
menced onder  an  ordinance  of  an  incor- 
porated city,  which  ia  entitled  as  follows: 
"Ordinanre  concerning  offenses  agalust 
good  order  and  morals."  Mr.  Bishop 
wri tea  apon  tbis aobject:  "Always,  by  tbe 
T.29F.no.lO— 46 


eommon-lnw  rules,  the  by-laws  of  mnnlc- 
ipal  corporations  are  private,  not  public, 
laws,  and  they  must  be  averred  In  plead- 
ings upon  them,  and  proved  like  other 
facts  at  the  hearing;  and  this  is  so,  even 
though  the  act  of  incorporation  Is  deemed 
public,  or  a  statute  requires  the  courts  to 
notice  it  Judicially."  St.  Crimes,  (2d  Ed.) 
S406,andca8e8  cited.  Chief  JuptlceGiLFiL- 
LAN,  in  City  of  Winona  v.  Burke,  28  Minn. 
854,  said:  "Courts  do  not  take  Judicial 
notice  of  city  ordinances.  •  •  •  Such 
ordinances  should  be  pleaded  and  proved." 
Knth.  St.  Const.  (2d  Ed.)  8  296;  Qoodricta 
V.  Brown,  80  Iowa.  291 :  Garland  v.  Den- 
ver, 11  Colo.  634, 19Pac.  Rep.  460;  Green  v. 
Indianapolis,  22  Ind.  192.  The  rules  of  the 
common  law  have  been  modified  by  stat- 
ute, in  order  that  a  complaint  of  this 
character  may  be  simplified.  It  Is  provld* 
ed  in  this  state  as  follows:  "In  any  suit 
brought  for  the  recovery  of  any  fine  or 
penalty,  under  any  ordinance  of  a  city  or 
town,  it  shall  be  sufficient  to  state  in  tbe 
complaint  or  affidavit  the  title  of  the  or- 
dinance, without  reciting  the  same  at 
length.  The  afildavlt  shall  state,  in  addi- 
tion, the  nature  and  character  of  the  of- 
fense charged."  Comp.  8t.  div.  5,  §  407. 
It  will  he  observed  that  the  complaint 
does  not  recite  any  part  of  tbe  ordinance 
of  the  city  of  Miles  City,  or  state  Us  title. 
The  statute  is  mandatory  in  this  respect, 
and  this  complaint  does  not  conform  to 
the  requirements  of  any  system  of  proce- 
dure. It  is  ordered  that  tbe  Judgment  be 
affirmed. 

Habwooo  and  Da  Witt,  J  J.,  concur. 

— —  (12  Mont  44) 

Wau.  v.  Helena  St.  Rt.  Co. 
ISuprtme  Court  of  ilf ontano.    March  88,  18B9. ) 

Bnan  Rah-boaiw— iH^mms  to  Pbbsons  oh 
Tbaox. 
In  an  action  against  a  street  railway  oom- 

5 any  for  personal  inJDjries,  It  appeared  that  the 
river  of  one  of  its  cars  was  about  15)^  years  old, 
who  lacked  the  strength  needful  for  his  employ- 
ment ;  that  the  horses  were  trotting  at  the  rate  of  7 
miles  per  hoar,  In  violation  of  a  city  ordinance; 
that,  when  the  oar  approached  a  crossing,  plain- 
tiS,  a  man  SI  jears  old,  attempted  to  cross;  that 
some  vehicles  obstructed  his  view;  that  plaintiff 
passed  safely  between  the  vehicles,  and  partially 
over  the  railroad  track,  when  he  was  struck  In 
the  breast  by  the  pole  of  the  car,  knocked  down, 
and  dragKOO  a  distance  of  SO  or  40  feet;  that  a 
competent  driver  could  have  stopped  the  car, 
under  these  circumstances,  within  15  feet  of  the 
point  of  collision,  and  within  a  leas  distance  if 
the  rate  of  speed  had  been  under  6  miles  per 
hour.  HeZ<L  that  a  verdict  for  plaintiff  would  be 
sustained.    Di  Witt,  J.,  dissenting. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Wili.iam  H.  Hdnt,  Judge. 

Action  by  Michael  Wall  against  the 
Helena  Street  Railway  Company  for  per- 
sonal injuries.  Judgment  for  plaintiff. 
Defendant  apneals.    Affirmed. 

Hvnry  O.  Mclnttre,  for  appellant,  cited 
on  the  proposition  that,  where  it  appears 
from  the  evidence  that  the  injury  was 
caused  by  plaintiff's  own  act,  the  harden 
is  on  him  to  show  thatsnch  act  was  witta- 
ont  fault  on  bis  part:  Kennon  v.  Gilmer, 
4  Mont.  488,  2  Pac.  Rep.  21 ;  Railroad  Co. 
V.  Tniestra,  21  Fia.  700.  728.  and  brief  on 
page  713;   Kallroad  Co.  r.  Wbltaerek  86 
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Ohio  St.  627;  BoblRon  T.  Gary,  28  Ohio 
St.  241;  Railway  Co.  v.  Spicker,  61  Tex. 
427;  Railway  Co.  v.  Foreraau,  (Tex.  Sup.) 
11  S.  W.  Rep.  326;  Hudson  v.  Railway 
Co.,  (Mo.  Sup.)  14  S.  W.  Rep.  15;  Railroad 
Co.  V.  Calderwoofl,  (Ala.)  7  South.  Ren. 
360;  Belton  t.  Baxter,  54  N.  Y.  245;  Abhott. 
Trial  Ev.  p.  596;  Beach.  Contrib.  Neg.  p. 
432;  2  Thump.  Neg.  p.  1178;  Whart.  Neg. 
§§  426,  427;  3  Lawson.  Kights.  Rem.  &  Pr. 
p.  2144;  McCann  v.  Railroad  Co.,  (Super. 
N.  Y.)  3  N.  Y.  Supp.  418;  Dunn  v.  Rail- 
road Co.,  98  Mo.  652, 11  S.  W.  Rep.  1009. 

Beary  C.  Smith  and  William  U.  Gar- 
diner, for  respondent,  on  the  question  of 
negligence,  cited  Pope  v.  Railway  Co.,  99 
Mo.  400-405, 12  S.  W.  Rep.  891 ;  Dorman  v. 
Railroad  Co.,  (City  Ct.  Brook.)  1  N.  Y. 
Supp.  3.34.5  N.  Y.  Supp.  769;  Brown  v. 
Railway  Co.,  (Super.  N.  Y.)  4  N.  Y.  Supp. 
192;  Hays  v.  Railway  Co.,  70  Tex.  602-607, 
8  S.  W.  Rep.  491;  Railway  Co.  v.  Stout, 
17  Wall.  657-664;  Gaynor  v.  Railway  Co., 
100  Mass.  208-212;  Nelson  v.  Railway  Co., 
60  Wis.  320-324, 19  N.  W.  Rep.  52;  Railway 
Co.  V.  McElwee,  67  Pa.  St.  311,  315;  Da  vies 
V.  Steamship  Co.,  89  Cal.  280,  26  Pac.  Rep. 
827;  Belton  v.  Baxter,  58  N.  Y.  411;  2 
Redf.  R.  R.  p.  231 ;  Williams  v.  Grealy,  112 
Mass.  79;  Kelley  v.  Transit  Co..  18  Mo. 
App.  151-156.  affirmed  in  95  Mo.  279-284,  8 
S.  W.  Rep.  420;  Railway  Co.  v.  Steen.  42 
Ark.  321,  and  cases  cited  on  page  328; 
Troy  V.  Railway  Co.,  99  N.  C.  298,  0  8.  E. 
Rep.  77;  Railroad  Co.  v.Gladmon,  15  Wall. 
401-405;  Railway  Co.  v.  Sympklns,  54  Tex. 
615;  4  Amcr.  &  Eng.  Enc.  Law,  p.  75;  1 
Shear.  &  R.  Neg.  99,  and  cases ;  Hilz  v. 
Railway  Co.,  101  Mo.  36,  13  S.  W.  Rep.  946; 
Hanlon  v.  Railway  Co.,  104  Mo.  381,  16  S. 
W.  Reo.  2AS;  Kelley  v.  Railway  Co.,  75  Mo. 
138;  Needbam  v.  Railway  Co.,  37  Cal.  421. 

Blarb,  C.  J.  This  Is  an  appeal  from 
the  Judgment  and  order  of  the  court  over, 
ruling  the  motion  for  a  new  trial.  The 
judgment  was  entered  on  the  verdict  of 
the  Jury  for  the  plaintiff  lor  the  sum  of 
f2,500,  as  damages  for  personal  Injuries 
alleged  to  have  been  sustained  through 
the  neglect  of  a  servant  of  defendant,  a 
street  railway  company.  The  following 
facts  appear  to  have  been  proved  by  a 
fair  preponderance  of  testimony:  About 
3  o'clock  in  the  afternoon  ul  January  23, 
1890,  a  car  drawn  by  two  hordes  was  be- 
ing driven  on  defendant's  track  to  the 
south  of  Main  street,  in  the  city  of  Hel- 
ena. The  driver  was  a  boy  about  15% 
years  old,  who  lacked  the  strength  need- 
ful for  this  employment,  and  was  work- 
ing temporarily  in  the  place  of  another. 
At  this  time  the  horses  were  trotting  at 
the  rate  of  seven  miles  per  hour,  which 
was  a  violation  of  an  ordinance  that  pro. 
hibited  such  speed  above  the  rate  of  six 
miles  per  hour.  When  the  car  approached 
the  south  crossing  of  Grand  street  the 
plaintiff,  a  man  31  years  old,  attempted 
to  go  from  the  west  to  the  east  side 
of  Main  street.  Some  cabs  were  standing 
on  each  side  of  the  crossing  near  the  west 
sidewalk,  and  a  vehicle  was  also  going 
«outh  in  advance  ofand  between  the  plain- 
tiff and  the  car,  and  his  view  was  thereby 
obstructed.  The  plaintiH  passed  safely 
between  the  cabs,  and  in    front   of  the 


horses  attached  to  the  vehicle,  and  par- 
tially over  the  railroad  track,  when  be 
was  struck  in  the  breast  by  the  pole  of 
the  car,  and  knocked  down  and  dragged 
or  pushed  a  distance  of  80  or  40  feet.  A 
competent  driver  could  have  stopped  the 
car,  under  these  circumstances,  within  15 
feet  of  the  point  of  collision,  and  within  a 
less  distance  if  the  rate  of  speed  had  been 
under  6  miles  per  hour.  The  time  during 
which  these  events  occurred  was  less  than 
a  minute.  The  plaintiff  received  severe 
and  dangerous  Injuries  after  he  was 
knocked  down.  While  he  was  held  or 
pressed  between  the  scraper  and  the 
wheel,  the  bystanders  raised  the  front  end 
of  the  car  to  remove  the  plaintiff  from  his 
position,  hot  were  compelled  by  a  move- 
ment of  the  horses  to  drop  it  before  be 
was  rescued. 

What  principles  of  law  are  applicable  to 
a  case  of  this  nature?  The  appellant 
maintains  that  the  plaintiff  did  not  exert 
a  properdegreeoi diligence,  and  was  guilty 
of  contributory  negligence;  that  the  driver 
performed  promptly  nnd  faithfully  all  his 
tasks;  and  that  theinjuries  complained  of 
were  caused  by  this  act  ol  the  bystanders, 
for  which  the  company  was  not  responsi- 
ble. During  the  trial  a  motion  for  a  nonsuit 
was  submitted  and  overruled.  The  ques- 
tions raised  by  the  appellant  are  embraced 
within  the  general  rule  that  brings  them 
within  the  province  of  a  Jury.  In  Scbler- 
hold  V.  Railroad  Co.,  40  Cal.  447,  the  court 
said:  "The  fact  of  negligence  is  generally 
an  inference  from  many  tacts  and  circum- 
stances, all  of  which  It  is  the  province  of 
the  Jury  to  And.  •  »  •  It  Is  not  the 
duty  of  the  court  In  sunh  caees,  any  more 
than  in  any  other,  to  usurp  the  province 
of  the  jury,  and  pass  upon  the  tacts;  and 
the  nonsDlt  could  only  be  granted  in  each 
cases  where  the  evidence  of  the  miscon- 
duct on  the  part  of  the  injured  party  Is  ho 
clear  and  irresistible  as  to  put  the  case  on 
a  par  with  those  cases  where  a  nonsuit 
is  granted  for  a  failure  to  Introduce  evi- 
dence sufficient  to  go  to  the  jury  upon 
some  point  essential  to  the  plaintiff's 
case. "  In  Newcomb  v.  Protective  Depart- 
ment. 146  Mass.  604, 16  N.  E.  Bep.  555.  the 
court  said :  "  Wbatis  a  contributing  cause 
of  an  accident  is  usually  a  question  for  a 
Jury,  to  be  determined  by  the  facts  of  the 
particular  case;  and  such  It  has  been  held 
to  be  In  many  cases  like  the  one  before 
US. "  Other  cases  to  this  effect  are  cited  in 
the  above  and  the  following  authoritiea, 
which  have  been  consulted  in  pursuin}; 
this  Investigation:  Jamison  v.  Railroad 
Co.,  55  Cal.  593;  Franklin  v.  Road  Co.,  85 
Cal.  70,  24  Pac.  Rep.  723;  Massoth  v.  Canal 
Co.,  64  N.  Y.  532;  McClaln  v.  Railroad  Co., 
116  N.  Y.  467,  22  N.  E.  Rep.  1063;  WellH  v. 
Railroad  Co.,  (Sup.)  12  N.  Y.  Supp.  67; 
Langhoff  v.  Railroad  Co.,  19  Wis.  489. 

What  were  the  respective  rights  of  ap- 
pellant and  renpondent?  In  Scblerhold  v. 
Railroad  Co.,  supra,  the  court  said:  "The 
drivers  of  street  cars,  through  a  densely- 
populated  city,  ought  always  to  have 
their  teams  under  their  Immediate  and 
absolute  control,  and  are  bound  to  drive 
In  such  a  manner,  if  possible,  as  to  Injure 
no  one."  Messrs.  Shearman  &  Redfleld, 
in  their  treatise^ on  Negligence, say:  "But, 
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Inaemuch  as  the  Injuries  whteb  are  earoed 
by  a  rallrond  car  are  more  eeriooB  tuan 
those  inttlnted  by  most  other  ▼ebidea,  it 
seems  that  a  greuter  degree  of  care  Bbould 
be  required  of  car  drivers  than  of  most 
other  drivers.  They  are  bound  to  watch 
persons  on  the  truck,  or  approaching  the 
same,  and  to  stop  in  the  shortest  time 
possible,  BO  as  to  avoid  coming  Into  col- 
lision with  them."  Volume  2,  (4th  Ed.) 
§  462.  In  Moebus  v.  Herrmann,  108  N.  Y. 
352, 15  N.  E.  Rep.  415,  the  court  said  :  "A 
person  on  foot  has,  however,  a  right  to 
cross  the  street  where  he  pleases;  and  the 
inquiry  is  the  same,  whether,  under  the 
circnmstances  in  any  given  case,  be  does 
so  with  due  caution.  ♦  ♦  •  The  duty 
imposed  upon  a  wayfarer  Bt  the  crossing  < 
of  a  street  by  the  track  of  a  railroad,  to 
look  both  ways,  does  not,  as  a  matter  of 
law,  attach  to  such  penton  when  about 
to  cross  from  one  side  to  the  other  of  a 
city  street.  The  degree  of  caution  he 
must  exercise  will  be  affected  hy  the  situa- 
tion and  surrounding  circnmstances.  In 
the  former  case,  there  Is  obvious  and  con- 
stantly impending  danger,  not  easily  or 
likely  to  be  under  the  control  of  the  en- 
gineer; in  the  latter,  the  vehicles  are  man- 
aged without  difficulty,  and  injuries  are 
Infrequent."  In  Wright  v.  Railroad  Co., 
4Allen,290,thecoart  suld:  "The  exception 
taken  to  the  admission  In  evidence  of  the 
city  ordinance  regulating  the  rate  of 
speed  of  the  defendant's  cars  cannot  be 
maintained.  All  persons  traveling  in  the 
street  would  have  a  right  to  expect  the 
ordinance  to  be  observed,  and  to  govern 
themselves  accordingly."  In  Hanlon  v. 
Railroad  Co.,  129Mas8.311,  the  court  said: 
"There  was  evidence  that  the  car  which 
struck  the  plaintiff  was  driven  at  a  siieed 
prohibited  by  an  ordinance  of  the  city; 
•  •  •  and  the  jury  were  told  that,  If 
they  were  satisfied  that  the  rate  of  speed 
••sceeded  that  allowed  by  the  city  ordl- 
rance,  such  violation  of  the  ordinance 
would  be  evidence,  but  not  conclusive  evi- 
dence, of  negligence."  This  Instruction 
was  approved,  and  the  case  was  affirmed, 
In  Newconib  v.  Protective  Department, 
supra.  These  views  are  announced  in 
other  cases.  Railroad  Co.  v.  Dunn,  7S  111. 
201 ;  Faher  v.  Railway  Co.,  29  Minn.  467,  13 
N.  W.  Rep.  902;  LIddy  v.  Railroad  Co.,  40 
Mo.520;  Kelni  v.  Transit  Co.,  90  Mo.  321, 28. 
W.  Rep,  427.  The  instructions  of  the 
court,  which  covered  fully  every  issue,  are 
in  accord  with  the  foregoing  authorities. 
The  Jury  were  instructed  that  the  plain- 
tiff must  prove  the  negligence  of  defendant 
by  a  preponderance  of  evidence,  or  he 
could  not  recover.  A  satisfactory  defini- 
tion was  given  of  "negligence"  and  "con- 
tributory negligence."  The  5th,  6th,  and 
7th  instructions  were  as  follows:  "(5)  A. 
man  in  attempting  to  cross  a  thorough- 
fare In  a  city  is  bound  to  exercise  reasona- 
ble care  and  caution,  so  as  to  a  void  injury; 
and,  on  the  other  hand.  It  is  the  duty  of  a 
street  car  company  so  to  conduct  its  busi- 
ness and  run  its  cars  as  to  avoid,  as  far 
us  practicable,  by  the  exercise  of  ordinary 
prndence  and  caution,  doing  Injury  to 
pedestrians.  The  driver  of  a  street  car 
should  keep  safe  control  of  his  team,  and 
hia  position  should  he  such  as  to  enable 


him  to  readily  apply  his  brake.  He  should 
run  at  a  reasonable  rate  of  speed,  and  be 
vigilant  in  observing  the  track,  to  the  end 
that  collisions  may  be  avoided  ;  and  it  is 
the  duty  of  a  street  railway  company  to 
employ  servants  who  are  fit  and  capable 
for  the  positions  tht-y  are  intrusted  to  ful- 
fill. (6)  To  entitle  the  plaintiff  to  recover 
In  this  snit,  it  must  appear  from  the  evi- 
dence that  the  Injury  complained  of  was 
occasioned  by  the  want  of  a  ttentlon,  care- 
lessness, or  negligence  on  the  part  of  the 
defendant  or  its  inervants,  as  charged  In 
the  complaint,  and  was  not  simply  the 
result  of  an  accident;  and  If  the  jury  be> 
Ileve,  from  the  evidence,  that  the  injury 
resulted  from  an  accident  which  could 
not  have  been  foreseen  or  guarded  against 
by  the  exercise  of  ordinary  and  reasona- 
ble care  and  prudence  nn  the  part  of  the 
defendant,  then  the  plaintiff  cannot  re- 
cover, and  the  Jury  should  find  for  the  de- 
fendant. (7)  The  rule  of  law  Is  that  a 
person  is  liable  only  for  those  consequences 
which  flow  naturally  and  directly  from 
his  acts,  or  which  he  could  have  foreseen 
or  reasonably  anticipated  as  the  result 
of  his  conduct.  Therefore,  in  this  case,  it- 
the  jury  believe  from  the  evidence  that  the 
plaintiff  was  struck  down  by  the  defend- 
ant's car,  and  that  In  endeavoring  to  ex- 
tricate him  therefrom  the  persons  so 
endeavoring  had  the  cur  slip  from  their 
hold,  whereby  the  car  fell  upon  the  plain- 
tiff, and  so  caused  the  Injury  complained 
of  herein,  then  the  defendant  is  not  liable 
for  such  consequence,  and  the  jury  should 
And  for  the  defendant.  But  if  you  And 
from  the  evidence  that  he  was  struck 
down  by  defendant,  acting  negligently, 
through  Its  servant,  as  defined  in  these 
instructions,  or  if  you  find  that  the  plain- 
tiff was  Injured  by  defendant's  negligence 
In  not  stopping  Its  car  sooner  than  It 
did  after  plaintiff  was  struck  down,  then 
the  defendant  would  be  liable  in  damages 
to  plaintiff."  We  have  quoted  these  In- 
structions because  they  express  In  a  lucid 
and  Impartial  style  the  law  which  should 
be  applied  to  the  evidence  in  the  case. 
The  jury  decided  by  their  verdict  that  the 
plaintiff  used  reasonable  care  and  caution 
In  trying  to  cross  a  public  street  upon 
this  occasion,  that  the  ear  was  moving  at 
a  greater  rate  of  speed  than  Is  allowed  by 
the  ordinance  of  the  city  of  Helena,  that 
the  driver  was  not  a  suitable  person, 
and  that  through  the  negligence  of  defend- 
ant the  plaintiff  had  sustained  serious  In- 
juries. We  are  of  opinion  that  there  was 
ample  testimony  to  justify  the  conclu- 
sion of  the  jui'y.  It  Is  ordered  that  the 
judgment  and  order  overruling  tbe  mo- 
tion for  a  new  trial  be  affirmed. 

Harwood,  J.,  concurs. 

De  Witt,  J.,  {dissenting.)  This  action 
is  for  damages  sustained  by  plaintiff,  al- 
leged to  be  caused  by  defendant  negligent- 
ly striking  plaintiff  with  its  horses  and 
street  car,  throwing  him  upon  the  ground, 
running  against  him  with  the  car,  and 
dragging  him  upon  the  frozen  ground. 
Plaintiff  bad  verdict  and  Judgment  for 
$2,500.  A  motion  for  a  new  trial  was  de- 
nied.   From  this  order  and  the  Judgment 
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tbe  defendant  appeals.    I  will  state  the 
facts  and  discuss  the  law  together. 

The  plaintiff  undertook  to  cross  Main 
street,  from  west  to  east,  in  tbe  city  of 
Helena,  about  2:30p.m.  Defendant's  street 
car  was  coming  up  the  street,  and  up  a 
slight  grade,— about  u  water  grade,— go- 
ing south.  The  car  was  running  at  about 
seven  miles  per  hour.  On  the  west  side  of 
the  car  was  another  vehicle,  going  in  the 
same  direction.  The  evidence  is  uncertain 
whether  it  was  a  baggage  wagon  or  a 
hack.  I  will  call  It  a  baggage  wagon,  for 
the  sake  of  descrifitlon.  When  the  acci- 
dent occurred  the  baggage  wagon  horses 
were  in  advance  of  the  car  horses,  about 
six  or  eight  feet,  and  between  tbe  baggage 
wagon  and  the  car  was  a  space  of  about 
three  feet.  There  Is  some  evidence  that, 
at  the  same  time,  another  vehicle,  called 
by  one  of  the  witnesses  a"  Democrat  Wag- 
on," was  passing  north,  on  the  east  side 
of  tbe  street,  and  about  opposite  the  bag- 
s:ag:e  wagon.  This  is  the  testin:uny  of 
one  Arlington,  a  back  driver,  who  was  ait. 
ting  on  tbe  seat  of  his  bark,  which  was 
standing  on  the  side  of  the  street.  His 
opportunity  for  observation  was  as  good 
as.  If  not  better  than,  that  of  any  of  the 
witnesses.  Other  witnesses  testified  as 
to  the  presence  of  this  democrat  wagon. 
Others  did  not  see  It.  But  all  agree  as  to 
tbe  baggage  wagon  going  south  on  the 
west  side.  PlalntltT  passed  In  front  of  tbe 
baggage  wagon,  and  directly  onto  the  car 
track.  He  passed  rapidly  before  the  bag- 
gage wagon.  One  witness  says  he  jumped 
over  or  ran  over  in  front  of  it.  Plaintiff 
himself  says:  "I  had  plenty  of  time,  I 
thought,  and  passed  right  In  front  of  It; 
and  it  was  going  prettyfast,  andl  stepped 
quick,  and  cleared  It,  as  I  expected."  The 
evidence  is  clear  that  it  was  quick  work 
for  tbe  plaintiff  to  pass  the  baggage  wag- 
on. He  accomplished  it,  but  he  was 
obliged  to  be  quick.  Having  cleared  the 
baggage  wagon,  be  was  upon  the  car 
track,  with  the  car  horses  close  upon  him. 
When  he  passed  tbe  horses  of  tlie  baggage 
wagon,  he  had  Just  about  as  far  to  go  to 
tbe  middle  of  the  track  as  thenar  horses 
had  to  reach  the  same  point,  which  was 
tbe  point  of  collision,  and  which  point 
man  and  horses  reacliecl  at  about  the  same 
Instant.  Whether  the  democrat  wagon 
was  beyond  the  car  track,  and  obstructed 
plaintitf's  further  passage  across  tbe  street. 
Is  not  an  admitted  fact.  Arlington,  tbe 
hack  driver,  testifies  that  the  democrat 
wagon  was  In  that  position,  and  that  its 
driver  shouted  to  plaintiff,  and  plaintiff 
pulled  his  foot  back,  and  tbe  pole  of  the 
car  struck  him  ;  but  this  is  not  supported 
by  tlie  testimony  of  the  witnesses  general- 
ly. But,  In  any  event,  this  Is  conceded, — 
that  the  plaintiff  had  to  be  very  quick  to 
clear  tbe  baggage  wagon,  and  that  then 
the  car  horses  were  very  close  to  hlui. 
Tbe  plaintiff  says:  "At  the  same  time  I 
saw  the  car,  and  I  was  trying  to  clear  it, 
to  make  a  junipto  get  onto  the  otherslde, 
end  saw  that  the  car  was  onto  me. "  He 
Said  that  he  noticed  that  the  horse  on  the 
further  side  "raised,"  as  he  calls  it.  He 
sew  tbe  car  and  turned,  and  they  were 
Hght  onto  him.  It  is  a  fair  statement  of 
tbe  evidence  that,  wben  tbeplaiutIB  bad 


qalckl^  cleared  the  baggage  wagon,  b« 
was  directly  before  tbe  car  horses,  and 
that,  as  he  blmsell  describes  It,  they  were 
right  onto  htm,— so  close.  Indeed,  that  be 
then  tried  to  save  himself  by  endeavoring 
to  seize  the  pole  of  tbe  car.  One  witness 
says  that  tbe  east  side  horse  struck  him, 
and  then  the  pole  struck  bim.  But  the 
great  majority  of  the  testimony  is  that  tlie 
pole  struck  bim  first.  The  end  of  tbe  pnle 
rode  about  three  feet  from  tlie  ground 
when  the  car  was  being  pulled  by  tba 
borses.  The  pole  struck  plaintiff  about 
as  high  as  tbe  armpits.  The  plairitlff  was 
about  5  feet  10  Inches  In  height.  One  wit- 
ness explains  the  reason  wby  the  man  was 
struck  so  high  upon  the  supposition  that 
the  driver  checked  tbe  horses,  which  raised 
the  pole.  When  plaintiff  was  strnck,  he 
went  down  upon  the  ground.  It  seeme 
that  the  horses  jumped  over  him.  The 
plaintiff  was  then  down  upon  the  east 
rail.  That  side  of  the  car  then  came  up  to 
him.  In  front  of  tbe  wiieel  was  a  snow 
scraper.  Tbe  scraper,  wben  in  use,  rode 
close  to  the  rail.  When  raised,  It  was  four 
Inches  above  the  rail.  The  portion  of  the 
oar  where  the  snow  scraper  was  placed 
came  against  plaintiff,  and  be  was  shoved 
upon  theground  forsomedtstance.  AVhen 
extricated,  he  wasfouad  between  tbesuow 
scraper  and  the  wheel.  He  wus  severely 
Injured.  Tbe  street  on  which  tbe  accident 
occurred  was  a  thoroughfare.  The  time 
was  the  middle  of  the  afternoon.  There 
were  a  considerable  number  of  vehicles  on 
the  street.  Tbe  plaintiff  saw  the  baggage 
wagon  coming  up.  He  says  that  it  was 
smaller  than  the  car.  His  recollection  is 
that  it  was  a  carriage  with  the  top  part- 
ly down.  He  says  that.  If  he  had  been 
looking  in  that  direction,  be  does  not 
know  whether  be  would  have  seen  the  car 
or  not.  He  says:  "  It  seems  to  me  as  if  I 
could  have  seen  it  II  it  were  just  tbe  other 
side,  but  I  think  It  was  further  back.  It 
seems  to  me  as  It  I  could  have  seen  it." 
The  testimony  of  the  other  witnesses  is 
that  tbe  car  horses  were  six  or  eight  feet 
back  of  tbe  baggage  wagon  horses.  Tiiea 
the  car  must  have  been  just  the  otherslde 
of  the  wagon.  PluintlH  further  says:  "I 
did  not  notice  tbe  car  until  I  got  by  the 
carriage.  I  think  I  might  have  seen  tlie 
car  from  tbe  sidewalk,  If  I  had  looked.' 
That  he  could  have  seen  It.  If  he  had 
looked,  Is  apparent  from  theconccded  fact 
that  it  was  larger  than  the  wagon  or  car- 
riage, as  plaintiff  calls  the  vehicle.  There 
is  a  great  amount  of  testimony  as  to  how 
quickly  a  horse  car  could  bestopped.  The 
minimum  testified  to  was  eight  feet,  with 
a  dry  rail,  and  all  the  conditions  favora- 
ble. The  evidence  Is  conflicting  as  to 
wliether  the  rail  was  dry  or  wet.  The 
testimony  Is  voluminous  as  to  whether, 
by  the  exercise  of  due  care,  the  car  could 
have  been  stopped  in  time  to  prereDt 
shoving  the  plaintiff  on  the  ground.  Bat 
that  portion  of  the  evidence,  as  to  shovizwr 
plaintiil,  I  shall  not  consider  at  this  mo- 
ment. 

For  the  purpose  of  applying  the  law,  u 
I  conceive  it  to  be,  to  the  facts,  the  acci- 
dent is  divisible  into  two  periods:  111 
The  knocking  down  (^  plain tifl:  and  (I'l 
the  shoving  bim  In  front  of  tbe  car.    The 
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taete  as  to  the  9t»t  perfod  I  have  folly 
stated,  and  will  now  consider  tbem  In 
connection  with  the  law. 

It  iB  nrged  by  appellant  that  plaintiff, 
by  bis  own  contriltotory  negllKence,  pat 
himmlf  into  a  dangerouii  position,  and 
iB  therefore  precluded  from  recoTering. 
There  ia  auine  diversity  anions  courts  ol 
last  resort  as  to  whether  contributory 
neeligence  is  a  matter  of  defense,  or 
whether  plaintiff  should  allege  and  prove 
bimselt  to  be  free  from  such  contributory 
oegligence.  But  that  question  has  been 
long  at  rest  in  this  court.  It  ia  tbe  doc- 
trine of  this  Jurisdiction  tbat  contributo- 
ry neglisence  is  a  matter  of  defense,  and 
that  plaintiff  need  not  allege  or  prove  its 
absence.  Higiey  v.  tiilnier,  8  Mont.  97. 
My  examination  of  the  deciHions  and  the 
text  writers  leads  me  to  thv"^>plulon,  with 
deference  to  tbe  distinguished  courts  tbat 
have  held  the  contrary  doctrine,  that  this 
court,  in  this  respect.  Is  with  the  malority 
of  opinion  and  adjudication.  But  there  Is 
a  modification  of  this  role,  or  perhaps 
rather  a  corollary  thereto,  which  is  not 
inconsistent  with  the  general  principle.  In 
Keunon  v.  Gilmer,  4  Mont.  438,2  Pac.  Rep. 
21,  tbe  action  was  for  damages  forlnjuries 
occorrtng  in  a  stage-coach  accident.  The 
complaint  set  forth  uegllgMice  in  defend- 
ant in  not  providing  suitable  and  safe 
boraes  and  a  competent  driver,  by  reason 
of  which  the  horses  became  nnmnnagea- 
ble;  "oneot  tbesamejumplngand  throw- 
ing itselt  on  the  pole  of  tbe  coach,  thereby 
breakingtbesame,  wastbrown  and  placed 
In  such  a  condition  as  to  Imperil  tbe  safety 
of  plaintiff.  So  far  the  complaint  sets 
forth  a  state  of  facts  upon  which  the 
plaintiff  could  have  relied  If  the  injury 
complained  of  had  happened.  But  it  will 
be  observed  tbat  this  was  not  the  case. 
The  complaint  continues:  'And  to  render 
it  apparently  unsafe  for  plaintiff  to  longer 
remain  on  said  coach :  that  be,  being  act- 
aated  by  Just  fear  of  budlly  injury  by 
longer  remaining  thereon.  Jumped  from 
said  coacb,  and  In  so  doing  one  of  plain- 
tiff's legs  was  fractured,  bruised,  brolceu,' 
etc.  Thus  tbe  plaintiff  declares  that  the 
proximnte  cause  of  the  injury  he  sustained 
was  his  own  action.  •  •  •  We  think  this 
thetruerulH:  That,  plalntlflhavingassert- 
ed  that  tbe  proximate  cause  of  tbe  injury 
was  from  his  own  act,  he  should  then  be 
held  to  prove  that  In  thus  acting  he  did 
exercise  tbat  degree  of  care  and  prudence 
tbat  a  reasonable  person  would  have  done 
in  nice  civcumstances.  This  ia  nowhere 
stated  In  the  com  plaint,  and  we  are  left  to 
conjectare  as  to  that  important  factor  in 
tbe  cause.  •  *  •  Tbe  complaint  did  not 
state  acausecrf  action,  and  defendant's  de- 
murrer tberetoshould  have  been  sustained 
by  the  court."  Pages  451,  462  of  the  opin- 
ion, 4  Mont.,  and  pages  22,  23,  2  Pac.  Rep. 
The  ruling  in  Kennon  v.  Gilmer  was  made 
opon  a  demnrrerto  the  complaint.  In  the 
case  at  bar  tbe  question  arises  upon  the 
evidence.  Appellant  contends  that  it  is 
the  rule  that  if  It  appears  from  plaintiff's 
evidence  that  tbe  Injury  was  proximately 
brought  about  by  plaintiff's  act  ox  eon- 
tribotory  negligence,  then  tbe  burden  of 
proving  contributory  negligence  is  shitted 
froia  defendants  and  plaintiff  must  show 


himself  to  be  free  from  such  contrlhatory 
negligence.  If  the  doctrine  of  Kennon  v. 
Gilmer  Is  correct,  the  appellant's  condo- 
sion  necessarily  flows  tberefrom;  for,  if  a 
complaint  would  be  defective  In  not  alleg- 
ing plaintiff's  due  care,  after  it  b;id  alleged 
tbat  his  own  act  was  tbe  proximate  cause 
of  tbe  accident,  then,  on  the  same  princi- 
ple, if  plaintiff's  evidence  showed  tbat  his 
own  act  was  tbe  proximate  cause  of  tbe 
injury,  or  it  Ids  evidence,  as  he  pi-esented 
it,  showed  that  his  contributory  negli- 
gence was  tbe  cause  of  the  Injury,  then  be 
most  be  beld  to  prove  that  be  exercised 
due  care,  or  that  nls  seeming  contrlbutn- 
ry  negligence  was  not  such  In  fact.  As 
tbe  opinion  in  Kennon  v.  Gilmer  gives  but 
a  meager  citation  of  authorities,  and  the 
question  is  of  importance,  i  will  notice  the 
decided  cases  more  at  length  than  they 
appear  in  tbat  decision.  Mr.  Beach,  in 
bis  work  on  Contributory  Negligence,  says 
(section  157)  tbat  It  Is  a  rule  tbat  contrib- 
utory negligence  la  a  matter  of  defense  In 
the  states  of  Alabama,  California,  Georgia, 
Kentucky,  Kansas,  Maryland.  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey, 
Nebraska,  Ohio,  Pennsylvania,  Rhode  Isl- 
and, South  Carolina,  Texas,  Wisconsin, 
West  Virginia,  Vermont,  and  Colorado, 
and  in  England  and  the  United  States  sa- 
preme  court.  To  this  list.  Shearman  and 
Redfield  add  Arisona,  Oregon,  and  tbe  ter- 
ritory of  Dakota.  As  above  noticed, 
Montana  belongs  in  The  same  category. 
Mr.  Beach  further  remarks:  "But,  In  all 
those  Jurisdictions  where  contributory 
negllgrence  is  held  a  matter  of  defense, 
whenever  the  plaintiff's  own  case  raises  a 
presumption  of  contributory  negligence 
the  burden  of  proof  Is  Immediately  upon 
him.  In  such  a  case  it  devolves  upon  the 
plaintiff,  as  of  course,  to  clear  hlraseirot 
the  suspicion  of  neellgence  tbat  he  has 
himself  created.  He  must  make  out  his 
case  In  full,  and  where  the  circumstances 
uttendlno:  the  Injury  were  such  as  to  raise 
a  presumption  axalnst  him.  In  respect  of 
the  exercise  of  due  care,  the  law  requires 
him  to  establish  afnrmatively  his  freedom 
from  contrlbutot7  fanlt.  And  where  the 
plaintiff's  esse,  on  tbe  face  of  It,  shows 
contributory  negligence,  there  should  be  a 
nonsuit;  but.  If  there  be  any  real  qnestion 
as  to  the  plaintiffs  negligence,  he  should 
not  be  nonsuited,  but  tbe  question  is  for 
tbe  jury."  Mr.  Thompson,  in  his  work  on 
Negligence,  says:  "In  those  states  where 
the  doctrine  obtains  that  contributory 
negligence  on  the  part  of  tbe  plaintiff  U 
a  matter  of  defense,  if  bis  case  raises  an  In- 
ference of  negligence  on  bis  part,  he  must. 
In  order  to  make  oat  a  prima  fade  case, 
show  tbat  be  was  guilty  of  no  negli- 
gence." Volume  2,  p.  1178.  These  re- 
marks, Mr.  Lawson,  In  bis  work  on 
Rights  and  Remedies,  cites  with  approv- 
al. Volume  3,  p.  2144.  To  tbe  aame  affect 
are  Shear.  A  R.  Neg.  (  IWi  etseq.  These 
authors  cite  volnniinonsly  from  the  states 
named.  Appellant  has  placed  In  bis  brief 
a  large  nnmber  of  authorities,  which  I 
have  examined  with  interest,  and  to 
which  I  reler,  without  redtiiig  them  «t 
this  place.  - 

I  do  not  cite  from  the  few  eonrts  bold- 
loff  the  doctrine  ol  comparative  aegU-' 
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Kence,  wblcb  doctrine  has  obtained  bnt  a 
sllgbt  tooting  ootaide  of  the  supreme 
sonrt  of  Illinois,  where  it  orisinated  nor 
from  ttaeconrts  that  have  held  that  tbe 
absence  of  eontrlbntory  negligence  ia  a 
matter  of  prnof  for  the  plaintiff;  tor  tbe 
cases  from  these  coarts  stand  upon  a 
theory  of  the  matter  other  tbun  that 
adopted  in  Ulgley  t.  Gilmer,  supra.  Bat 
the  states  that  have  held  tbe  doctrine  that 
we  do,  that  contributory  negligence  Is  a 
matter  of  defense,  have  also  held  that  if 
tbe  pialntlQ's  case,  as  he  presents  it,  raises 
a  legitimate  presamption  that  the  con- 
tributory negligence  of  plaintiff  was  tbe 
proximate  cause  of  tbe  injury,  be  mnst 
establish  his  freedom  from  snch  appearing 
contributory  negligence,  or  he  has  not 
made  out  his  case.  And  logic  and  reason 
are  with  the  authorities;  for,  if  contrlbn. 
tory  negligence  is  a  matter  of  defense. 
then,  it  it  were  proved  in  defense,  plaintiff 
could  controvert  it  in  rebuttal.  But  if 
plaintiff,  in  his  opening  evidence,  saves 
the  defendant  this  burden,  it  plaintilt  sup- 
plies tbe  evidence  of  contributory  negli- 
gence, or  the  lee;it!mate  presumption  ol  it, 
he  has  relieved  defendant,  and  furnished 
that  evidence  which  defendant  otherwise 
should  lurnlsb.  II  he  desired  to  make  It  a 
matter  of  defense.  Then,  plaintiff  having 
so  furnished  an  element  or  defendant's 
defense,  plaintiff,  by  the  logic  of  tbe  situa- 
tion, has  placed  himself  where  defendnnt 
would  have  placed  him  It  defendant  had 
supplied  this  evidence  in  defense.  There- 
tore,  plaintiff  having  furnished  in  evidence 
tbe  material  of  defendant's  defense,  piain- 
titt  in  the  opening  of  the  case  has  placed 
himself  where  he  would  be  upon  rebuttal 
it  he  had  waited  for  defendant  to  supply 
this  defense  In  his  evidence,  and  therefore 
plaintiff,  in  opening,  must  do  what  he 
otherwise  would  do  on  rebuttal,— that 
Is,  overcome  the  evidence  or  presumption 
of  contributory  negligence;  otherwise,  be 
has  not  made  out  bis  case. 

Now  as  to  the  facts  ot  tbe  case  at  bar, 
considering  first  only  what  I  have  called 
the  "first  period"  of  the  accident,  the 
knocking  down  ot  the  plaintiff,  which  I 
have  described  above.  Was  the  proxi- 
mate cause  ot  the  accident.  In  this  respect, 
the  neglieence  ot  defendant,  or  the  act 
ot  plaintiff?  There  Is  much  evidence  as 
to  tbe  possibility  ot  stopping  the  car. 
The  shortest  distance  given  is  eight  feet, 
with  a  dry  rail  and  all  the  conditions 
favorable.  Whether  the  rail  was  wetordry 
is  not  certain.  But  when  the  plaictitt 
first  saw  the  horses  and  the  carthe  horses 
were  right  onto  him.  This  was  when  he 
was  first  seen  by  tbe  driver,  when  he 
Jumped  out  from  in  front  ot  tbe  baggage 
wagon  horses.  It  does  not  appear  that 
the  driver  could  have  seen  him  before  this 
time.  The  driver  stood  upon  the  plat- 
form ot  tbe  car.  If  plaintilt  could  have 
seen  the  car  lieyond  the  baggage  wagon, 
as  It  appears  he  conid,  he  would  have 
seen  the  top  part  of  tbe  car.  But  the 
driver  was  not  on  top,  but  down  on  the 
platform;  and,  because  plaintiff  conId 
have  seen  tbe  top  of  tbe  car,  it  does  not 
follow  that  tbe  driver,  down  on  the  plat- 
form, could  have  Sfen  the  plaintiff.  The 
ordinaaee  ot  tbe  city  forbade  driving  • 


street  car  taster  than  siz  miles  per  boor. 
The  evidence  on  bebalt  ot  plaintilt  is  tbat 
the  car  was  moving  at  tbe  rate  of  seven 
miles  per  hour.  Respondent  contends 
tbat  this  was  negligence  per  ee.  But, 
even  it  defendant  be  negligent,  he  is  not 
liable  unless  such  negligence  is  the  canne 
ot  injury.  With  all  theevidencein  the  case 
as  to  tbe  possibility  ot  stopping  tbe  car, 
there  is  no  evidence  that  even  if  the  ear 
were  going  at  the  rate  ot  six  miles  per 
hour,  and  it  all  tbeappliances  (orstoppiog 
were  used  quicltly  and  effectually  by  a 
skilled  and  strong  driver,  the  car  could 
have  been  stopped  soon  enough  to  avoid 
striking  the  plaintilt  with  tbe  pole.  It  to 
sugKested  that  if  tbe  car  had  been  running 
at  six  miles  per  hour,  instead  ot  seven,  it 
would  have  reached  the  point  of  collision 
so  much  later  that  plaintiff  would  have 
escaped.  But  the  car  horses  had  only  six 
or  eight  feet  to  go  to  come  even  with  tb«> 
baggage  wagon  horses,  from  before  which 
plalntiti  appeared  upon  tbe  car  track. 
To  run  this  distance  at  tbe  rateot  six 
miles  per  hour  would  require  one  fltteentl> 
of  a  second  more  of  time  than  to  run  it  at 
seven  miles  per  hour,  the  rate  at  wblcb 
the  car  was  traveling.  This  difference  in 
time,  too  Inappreciable  for  the  senses  to 
measure.  Is  too  insignificant  to  have  bad 
any  effect  npon  the  result.  That  some 
check  was  put  upon  tbe  motion  of  tbe  car 
is  apparent  from  tbe  fact  tbat  the  for- 
ward end  of  the  pole  was  thrown  up  at 
tbe  moment  of  striking  plaintilt.  I  can- 
not discover,  considering  bis  acts  and 
position,  that.  In  tbe  knocking  down  ol 
plaintiff,  any  negilKence  of  defendant  was 
the  cause  of  that  misfortune;  for  there  Is 
not  evidence  that  anything  could  have 
been  done,  under  tbe  circumstances,  to 
prevent  the  knockdown,  whatever  may 
have  been  the  facts  in  re(erence  to  tbe 
possibility  ot  preventing  the  shoving  of 
plaintiff  before  the  car,  whicb  occurred 
after  the  knockdown. 

So  much  for  tbe  acts  ot  defendant.  Now 
as  to  the  act  of  plaintiff.  He  crossed  rap- 
idly or  ran  or  Jumped  In  front  of  a  rapidl.v- 
movlng  vehicle  running  parallel  with  the 
car.  He  says  that  he  did  not  see  tbe  car. 
Bnt  he  says  that  be  did  not  look.  He  says 
that  he  thinks  that  be  could  have  seen  tbe- 
car  if  he  had  looked,  and  that  tbe  car  was 
larger  than  the  Intervening  vehicle.  If 
this  Is  true,  he  could  have  seen  tbe  car,  it 
he  had  looked.  Theday  was  clear.  Plain- 
tiff was  In  tbe  possession  of  his  senses.  He 
was  upon  a  city  tboroaghfare.  I  am  tally 
aware  that  negligence  ol  the  defendant  or 
contributory  negligence  ot  the  plaintilt  Is 
a  matter  for  the  Jury,  unless  tbe  evidence 
is  such  as  to  leave  the  matter  clear  and' 
andispnted  to  persons  of  fair  and  sound 
minds.  It  is  needless  to  cite  anthoritiee. 
Tbeir  name  is  legion.  Tbey  are  collected 
in  tbe  citations  above  made.  I  find  tbelr 
tenor  to  be  that,  if  tbe  question  ot  negli- 
gence or  contributory  negligence  is  a  fair- 
ly-disputed question  ot  tact,  it  most  be  re- 
solved by  the  Jury,  but  tbat  if  the  evidence 
is  perfectly  clear  tbe  matter  is  tor  the 
court ;  and  by  "  perfectly  clear, "  tbe  aa- 
tborities  say,  is  meant,  not  perfectly  clear- 
in  tbe  view  of  the  particular  court  or  petw 
sons  composing  tbe  court  wbkb  Is  review- 
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Imr  tiM  matter,  but  ratber  to  tbe  lodgment 
of  reasonable  meD  ofeonnd  minds.  That 
ii,  if  different  conclasloDa  misbt  be  drawn 
bydlBerent  men  of  fair,  aonnd  minds,  thnn 
tbe  matter  mast  ko  to  tbe  lory;  but  If 
only  one  conclusion  can  be  reached  by 
men  of  fair,  sound  minds,  tb<>  determina- 
tion is  for  the  court.  Tbis  seems  to  be  a 
settled  doctrine,  and  with  it  I  fully  con- 
cur. But  is  It  not,  practically,  somowbat 
lllnntTe?  Fur  tbe  court  must  determine 
what  would  be  tbe  ludgment  of  men  of 
fair,  sound  minds;  and,  to  arrive  at  that 
determination,  the  court  must  use  its  own 
sense  and  knowledge  and  Judginpnt.  And 
as  long  as  courts  are  composed  nf  finite 
men,  with  minds  not  all  cast  In  tbe  same 
mold,  we  cannot  but  expect  Home  dlver- 
flity  of  views  in  the  application  of  the  doc- 
trine to  particular  facts.  This  may  ac- 
count for  tbe  confusioD  in  the  reported 
cases,  and  tbe  fact  that  decisions  may  be 
produced,  sustaining  either  side  of  a  con- 
tention of  this  nature  which  is  at  all  dose. 
And  tbe  contention  before  us  is  not 
wtaolI>  free  from  perplexity.  But,  in  con- 
sideration of  all  the  evidence  and  circum- 
stances detailed,  I  am  of  opinion  that  it 
does  not  appear  that  any  act  of  defend- 
ant was  the  proximate  cause  of  the  acci- 
dent, but,  on  tbe  contrary,  that  the  act  of 
tbe  plaintiff,  in  crnssing  the  street  as  be 
did.  In  view  of  all  the  facts,  was  the  proxi- 
mate cause  of  bis  being  knocked  down, 
and  that,  his  said  act  being  such  proxi- 
mate cause,  he  did  not  show  due  care  In 
tbe  performance  of  that  act. 

Defendant  moved  for  a  nonsuit,  which 
motion  was  denied.  The  motion  was 
upon  the  ground 'that  tbe  testimony  in- 
troduced in  behalf  of  tbe  plaintitT  shows 
that  the  accident  or  injury  complained  of 
herein  is  attributable  solely  to  the  con- 
tributory negligence  uf  the  plain  tilf  him- 
self."  If  tbe  accident  had  consisted  sim- 
ply in  knocking  plaintiff  down,  as  above 
described,  and  under  the  circumstances  de- 
tailed, and  had  stopped  at  that  point,  I 
should  be  of  opinion  that  on  such  evi- 
dence, and  the  luck  of  evidence  of  care  by 
plaintiff,  the  motion  should  have  been 
granted.  But  that  was  not  the  end  of  the 
accident.  The  "second  period,"  an  I  have 
called  it,  wastbeshovlng  of  plaintiff  before 
the  snow  scraper  and  wheel  of  the  car. 
After  plaintiff  came  aKainst  the  snow 
scraper,  It  cannot  be  contended  that  he 
was  eruilty  of  any  contributory  negllsence 
as  to  what  thereafter  occurred,  or  that 
any  act  of  his  after  be  was  down  caused 
bim  to  be  shoved  on  the  track,  whereas  it 
was  contended  by  plaintift  in  bis  evidence, 
on  the  trial,  that  even  If  there  were  no  evi- 
dence that  defendant's  negligence  was  the 
cause  of  the  original  striking  down  of 
plaintiff,  and  even  it  the  cause  of  his  being 
struck  down  was  his  own  act,  yet  that  by 
the  exercise  of  due  care  and  skill,  and  the 
strength  of  a  competent  driver,  the  car 
could  have  been  stopped,  if  not  in  time  to 
prevent  striking  plaintiff,  yet  in  time  to 
avoid  shoving  him  over  tbe  ground.  On 
tbis  point  the  evidence  was  extensive.  In 
fact  the  evidence  as  to  the  possibility  of 
stopping  the  car  was  upon  this  point, 
and  not  upon  tbe  question  of  stoppiug  in 
time  to  avoid  the  knockdown. 


Upon  the  qaeation  whether  defendant's 
alleged  carelessness  and  negligence  caused 

Flaintift  to  be  so  shoved  on  the  ground, 
am  of  opinion  that  the  evidence,  as  it 
stood,  was  sufflclent  to  go  to  tbe  Jury. 
It  Is  not  necessary  to  review  it.  I  have 
examined  It  carefully.  I  say  nothing  asto 
its  weight,  but  I  cannot  hold  that  it  is 
perfectly  clear  that  there  was  no  negli- 
gence of  the  defendant  in  this  respect;  and 
if  not  so  perfectly  clear,  as  I  have  dis- 
cussed this  question  above,  tbe  matter 
was  for  the  Jury,  and  should  not  have 
been  taken  from  the  Jury  by  the  granting 
of  a  motion  for  nonsuit,  as  appellant  In- 
sists should  have  been  done.  Appellant's 
contention  as  to  tbe  law  of  contributory 
negligence,  in  this  respect,  goee  to  an  ex- 
treme. Carried  to  its  legitimate  condn- 
slon,  itis  this:  That,  if  tbe  Inception  ol 
an  accident  is  by  the  plaintiff's  own  act 
or  contributory  negligence,  then  the  de- 
fendant is  freed  from  all  exercise  of  care, 
from  all  responsibility  to  plaintiff,  and 
that  he  may  be  as  reckleas  as  he  pleases, 
and  may  mutilate  and  destroy  at  his  own 
will.  That  is  to  say,  applying  hlaconten 
tion  to  tbe  case  at  bar,  if  plaintiff's  own 
act  was  the  cause  of  his  being  knocked 
down,  then  defendant's  after-occurring 
negligence,  (if  any  there  were,)  in  shoving 
him  upon  the  track  and  ground,  did  not 
create  any  liability  to  plaintiff.  Appel- 
lant's authorities  cited  do  not  sustain  any 
such  doctrine,  nor  have  I  observed  cases  to 
that  effect.  An  interesting  case  was  pre- 
sented to  tbe  supreme  court  of  Maryland  In 
Northern  Cent.  Ry  Co.  v.  State,  29  Md.420. 
A  person  was  struck  by  a  railroad  train. 
[Tpon  stopping  the  train,  after  the  ac- 
cident, tbe  man  was  found  upon  tbe  pilot  of 
the  locomotive,  helpless,  and  apparently 
dead.  Tbe  employes  of  the  railroad  com- 
pany, without  summoning  a  physician  or 
carefully  examining  tbe  man,  put  him  in- 
to a  warehouse  alone,  and  locked  him  up 
overnight.  "On  opening  the  warehousein 
the  morning,  he  was  found  to  have  come 
to  life  during  the  night,  and  to  have  after- 
wards died  of  hemorrhage  of  an  artery 
which  had  been  severed  by  the  collision." 
The  position  of  the  counsel  forthe railroad 
company  In  that  casu  was  very  much  the 
same  as  I  understand  appellant's  to  be  in 
this  case.  Their  brief  says,  (page  427  of 
the  Report:)  "No  principle  of  law  is  bet- 
ter settled  than  that  If  tbe  negligence  or 
want  of  care  of  the  deceased  in  any  way 
contributed  to  cause  the  collision  which 
resulted  in  bis  death  tbe  plaintiff  is  not 
entitled  to  recover."  A  defense  was  tbe 
contributory  negligence  of  plaintiff  in  get- 
ting upon  the  railroad  track.  The  court 
said,  (page  441:)  "We  are  next  brought 
to  tbe  question  whether  the  defendant  be 
liable  for  the  negligence  of  its  agenta  In 
their  treatment  and  disposition  of  tbe  de- 
ceased subsequent  to  the  collision.  Tbis 
we  think  free  from  doubt  or  difficulty. 
From  whatever  cause  the  collision  oc- 
curred, after  the  train  wasstopped  •  •  • 
it  thereupon  at  once  became  the  duty  of 
tbe  agents  in  charge  of  the  train  to  re- 
move him,  and  to  do  it  with  a  proper  re- 
gard to  his  safety  and  tbe  laws  of  hu- 
manity; and  if  in  removing  and  locking 
up  tbe  unfortunate  man,  tbougb  appar* 
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mtly  dead,  nsxIIgeoM  was  eommltted, 
whereby  tho  death  was  caused,  there  la  no 
principle  of  reasiiii  or  jastlce  npou  which 
the  defendaat  can  be  exonerated  from  re- 
BDonslbillty."  The  court  further  sav: 
"The  fourth  prayer  [which  is  what  we 
would  call  a  request  for  an  instruction] 
was  also  erruneous,  for  the  reaaon  that  It 
sought  to  exclude  from  the  consideration 
of  tlie  Jury  all  the  evidence  relative  to  the 
conduct  of  the  defendant's  agents  to- 
wards the  deceased,  subsequent  to  the 
collision."  This  easels  cited  with  approv- 
al In  Coastlnsr  Co.  v.  Tolson,  139  D.  S.  551, 
11  Sup.  Ct.  Rep.  653.  The  sufireme  court 
of  Jlllnois  said  in  Ballway  Co.  t.  Still,  19 
111.  499:  "Neither  has  the  right,  because 
the  other  has  omitted  to  use  care,  to 
cease  the  ose  of  efforts  on  his  part  toavold 
occasioning  Injury  to  the  other.  That 
would  be  to  permit  the  party  Kniity  of  the 
first  negligence  to  be  wantonl.v  killed  by 
the  other  party."  These  cases  pat  the 
doctrine  stronv^y,  and  the  Maryland  case 
upon  an  aggravated  state  of  facts,  but 
the  doctrine  Is  correct.  Shear.  &  R.  Neg. 
i  09,  remark,  in  discussing  the  leading 
case  of  Da  vies  v.  Mann,  10  Mees.  &  VV.  546, 
and  the  cases  which  have  reviewed  that 
case:  "It  Is  now  perfectly  wellsettled that 
the  plaintiff  may  recover  damages  for  an 
injury  caused  by  the  defendant's  negli- 
gence, notwithstanding  the  plaintiff's  own 
negligence  exposed  him  to  the  risk  of  In- 
jnry,  if  such  injury  was  proximately  caused 
by  the  defendant's  omission,  after  becom- 
ing aware  of  the  plaintiff's  danger,  to  nse 
ordinary  care  for  the  purpose  of  avoidlug 
injury  to  him.  We  know  of  no  court  of 
last  resort  In  which  this  rule  is  any  longer 
disputed."  See,  also,  2  Thomp.  Neg.  p. 
1167,  note  8,  and  4  Amer.  &  Eng  liinc.Iiaw, 
p.  75,  note  2.  These  authors  cite  innu- 
merable decisions,  and  my  examination  of 
the  authorities  leads  me  to  conclude  that 
thelrteztlsfully sustained.  See, also, cases 
citedln  respondent's  brief,  (paragraphs  2, 3, 
and  4,)  In  an  of  which,  wherein  the  prin- 
ciple unrler  discussion  is  considered,  the 
views  above  expressed  are  sustained. 
The  authorities  cited  by  appellant  are  not 
in  conflict  with  the  views  above  expressed. 
The  doctrine  of  the  law,  as  I  am  enabled 
to  understand  it,  is  that,  although  the  in- 
ception of  the  accident  was  attributable 
to  plaintiff's  own  act  or  contributory  neg- 
ligence, yet  If  after-occurring  negligence  of 
the  defendant,  independent  of  the  Incep- 
tion of  the  accident,  worKs  an  injury  to 
plaintiff,  and  if  plaintiff's  acts  after  the  in- 
itiation of  the  accident  do  not  contribute 
to  the  after-occurring  injury,  then  defend- 
ant is  liable.  That  is,  even  after  an  acci- 
dent is  initiated  by  plaintiff's  contributo- 
ry negligence,  the  duty  rests  upon  defend- 
ant to  so  conduct  himself  that  no  greater 
injury  shall  occur  than  that  which  natu- 
rally flows  from  such  initiatory  negligence 
of  plaintiff.  There  are,  of  course,  cases 
where  the  accident  is  not  divisible,  as  in 
the  case  at  bar,  where  all  that  occurs,  oc- 
curs at  onoe,  and  where  the  doctrine  of 
after-occurring  negligence  would  not  ap- 
ply, as  in  the  case  at  bar.  Therefore,  if 
the  accident  in  tlie  case  at  bar  had  come 


to  an  end  at  what  T  hare  called  its 'flrst 
period,"  the  plaintiff  should  have  been 
nonsuited.  But  it  did  not  so  end.  The 
evidence  of  facta  in  the  second  period  did 
not  warrant  the  court  io  withdrawing 
the  case  from  the  jury,  and  the  nonsuit 
was  therefore  properly  denied. 

But  I  am  of  opinion  that  the  court  did 
commit  error  in  the  InstrnctionB  by  which 
the  case  was  submitted  to  the  jury.  The 
court  said.  In  instruction  No.  3,  among 
other  things,  "  the  burden  of  proving  con- 
tributory negligence  In  this  case  rests 
upon  the  defendant, "  and  in  instruction  No. 
7:  "If  .vou  find  from  the  evidence  that  he 
(plaintiff)  was  struck  down  by  defendant, 
acting  negligently,  through  its  servant. 
as  defined  in  these  instructions,  or  if  yon 
find  that  the  plaintiff  was  injured  by  de- 
fendant's negligence  in  not  stopping  its 
car  sooner  than  it  did  after  plaintiff  was 
struck  down,  then  the  defendant  would  ha 
liable  in  damages tothe  plaintiO, "— and  in 
instruction  No.  1:  "It  yon  find  from  the 
evidence  that  the  plaintiff  may  have  con- 
tributed, and  did  contribute,  to  the  in- 
juries he  received,  by  attempting  to  cross 
the  street,"  etc.  But,  as  I  have  above 
observed,  the  burden  of  proving  contrib- 
ntory  negligence  as  to  the  first  period  of 
the  accident  was  not  upon  the  defendant, 
and  the  portion  of  instruction  3  quoted 
was  therefore  error.  And  when  we  notice 
the  portions  of  instructions]  and 7 quoted, 
and  the  instructions  as  a  whole,  we  ob- 
serve that  the  court  thereby  submitted  to 
the  jury  the  whole  facts  of  the  accident, 
— both  the  knocking  down  of  the  plaintiff, 
and  the  Injuries  alleged  to  have  been 
caused  thereby,  and  also  the  shoving  him 
before  the  car.  It  was  thus  left  to  thc» 
jury  to  determine  whether  the  defendant 
negligently  knocked  plaintiff  down,  and 
thereby  injured  him,  as  well  as  whether  it 
injured  him  by  negligence  operating  after 
the  knockdown.  The  submission  of  this 
first  matter  to  the  jury,  It  is  apparent 
from  what  I  have  said,  I  am  of  opinion 
was  error.  It  was  submitting  to  the  jury 
that  which  the  court  should  have  decided. 
The  case  should  have  been  submitted  tu 
the  Jury  by  excluding  from  their  consider- 
ation, as  an  element  of  their  verdict,  the 
alleged  negligence  and  injury  occurring  In 
striking  down  the  plaintiff.  Evidence  of 
all  these  facts  was  of  course  competent  in 
the  case  as  part  of  the  res  ffentee,  bnt  was 
not  matter  to  be  considered  by  the  jury, 
either  as  au  element  to  determine  whether 
plaintiff  was  negligently  Injured  by  de- 
fendant, or  to  determine  the  amount  of 
the  damages  to  which  he  was  entitled,  if 
any.  All  these  matters  the  jury  consid- 
ered, that  Is  to  say,  they  were  left  to  them 
for  consideration;  and  It  is  impossible  to 
know  how  much  weight  there  was  with 
the  jury  of  the  matter  which  was  improp- 
erly submitted  to  them.  The  subject 
should  have  been  controlled  by  appropri- 
ate instructions.  In  accordance  with 
these  views,  I  am  of  opinion  that  the  or- 
der denying  the  new  trial,  and  the  judg- 
ment, should  be  reversed,  and  the  case 
remanded,  with  directions  to  the  district 
court  to  grant  a  new  trial. 
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McDonald  et  a/,  v.  Sbreve. 
{Supreme  Cowrt  of  Montana.     March  88, 1892.) 

Pbacticb  ok  Appbai/— Amendment  or  Tbanbchipt 
—Rules  of  Court. 
Rule  23  (37  Pac.  Rep.  vl.)  of  the  supreme 
<ourt  provides  that,  when  any  "transcript  or 
paper"  is  taken  from  the  office  of  the  clerk,  upon 
the  order  of  the  court,  the  same  shall  be  "ro- 
turnod  within  30  days  In  all  cases,  "eta  Rule 
11.  Id.,  provides  that,  "for  the  purpose  of  cor- 
recting any  error  or  defect  in  the  transcript, 
eitlier  party  may  suggest  the  same  in  writing, 
uud,  upon  good  cause  shown,  obtain  an  order 
that  the  proper  clerk  certify  to  this  court  the 
whole  or  part  of  the  record  required. "  Held, 
that  -where  the  court  suggested  that  an  appeal 
from  an  order  granting  a  new  trial  was  probably 
improperly  presented  by  a  "statement  on  appeal," 
and  gave  appellant  leave  to  take  the  transcript 
from  the  clerk's  olHce  for  the  purpose  of  making 
amendments  or  a  new  record,  no  suggestion  halv- 
ing been  made  by  him  under  rule  11,  he  had  no 
right  to  expunge  several  pages  from  the  original 
transcript,  and  transform  it  into  a  "statement 
on  a  motion  for  a  new  trial, "  by  replacing  the 
first  certificate  of  the  clerk  of  the  trial  court 
with  another;  aud,  having  done  so,  the  appeal 
will  be  dismissed.    De  Witt,  J.,  dissenting. 

Appeal  f'-om  (Jlstrict  court,  JeflersoD 
county;  Thumab  J.  (jai.braith.  Judge. 

Action  by  ThomaB  McDnnald  and  an- 
other against  Amos  Shreve.  There  was 
a  Judgment  for  defendant,  and  he  appealB 
from  an  order  granting  a  new  trial.  Ap- 
peal diriinlxHed. 

McCounell  &  Oayberg,  for  appellant. 
Ward  &  Smith,  for  reMpondenta. 

Bi.AKR,  C.J.  The  following  nnggeationH 
and  order  were  prepared  in  thin  case  by 
Mr.  JuHtlce  De  Witt,  nnd  adopted  by  the 
court,  January  18,  1892: 

"This  appeal  Is  tn  this  conrt  upon  m 
statement  on  appeal.  The  appeal  is  from 
an  ordergrantlng  a  new  trial.  Tbe  state- 
ment on  appeal  HeemB  to  be  made  In  pur> 
Boance  of  tbe  provislona  of  section  432, 
Codei^Tll  Proc.  This  section  Is  Identical 
with  MCtion  838,  Prac.  Act  Cal..  under 
which  It  seems  to  have  been  held,  in  that 
state,  that  a  ntateraent  on  appeal  from  an 
order  granting  or  denying  a  motion  for  a 
new  trial  was  improper.  Hayne,  New 
Trial  &  App.  §  2.50.  Furthermore;  it  is  the 
pi'oper  practice,  nnder  tbe  provisions  of 
flection  437  ol  the  Code  of  Civil  Procedure 
of  thlH  state,  which  provides  that  the  pro- 
visions of  section  482  do  not  apply  to  ap- 
peals taken  (roui  an  order  made  upon  affi- 
darit  died,  but  such  aftidavlt  shall  be  an- 
nexed to  the  order,  in  place  of  the  state- 
ment mentioned  In  section  432.  Tbe  appeal 
in  this  case  is  from  an  order  made  upon 
affidavits  tiled.  Again,  section  438,  Code 
Civil  Proc.  of  this  state,  provides  that,  on 
an  appeal  from  an  order,  the  appellant 
shall  furnish  the  conrt  with  a  copy  of  the 
notice  of  appeal,  undertaking,  the  order 
appealed  from,  and  a  copy  of  the  papers 
uHed  on  the  hearing  In  the  court  below, 
«juch  copies  to  be  certlhed,  etc.  II  the 
Htatement  on  appeal  is  not  the  proper  rec- 
ord In  this  case,  then  does  this  court  know 
tip<in  whnt  papers  the  motion  below  was 
heard?  There  HpeuiHto  have  been  a  settle- 
ment of  a  statement  on  motion  for  a  new 
trial.  But  there  are  no  speclticatlons  in 
that  Htatement.  and  it  does  not  appear 
what  portion  ol  the  transcript  is  Included 


therein,  nor  does  it  appear  that  It  wae 
used  on  the  bearing  below,  nor  does  It  a(>- 
pear  that  the  evidence  was  before  tbecourt 
on  the  motion  for  a  new  trial.  K  the 
statement  on  appeal  is  not  properly  before 
us,  does  It  appear  that  even  the  aftidavita 
were  used  on  the  motion  below?  ItseeraH 
that  tbe  only  information  that  we  have 
la  a  statement,  in  the  statement  on  ap 
peal,  that  the  motion  was  heard  on  the 
ailidnvits.  Does  it  even  appear  that  tbe 
pleadings,  and  tbe  amending  of  the  same, 
were  before  the  court  below  ?  These  mat- 
ters are  suggested  as  querleH  for  the  con- 
sideration of  counsel.  Tbey  were  not  sug- 
gested upon  tbe  argument  of  the  case,  and 
tbecourt  is  not  to  be  understood  as  ex- 
pressing an  opinion.  The  points  men- 
tioned are  new  in  this  court,  and,  as  coun- 
sel have  not  been  heard  upon  them,  it  is 
ordered  that  tbe  appellant,  if  he  desires, 
may  file  a  brief  upon  these  points  within 
one  week,  and  the  respondents  may  reply 
by  brief  within  one  week  after  appellant's 
brief  Is  tiled.  Then,  If  appellant  desires,  he 
raa.r  dismiss  his  appeal,  without  prejudiuc 
to  the  taking  of  another  appeal." 

The  appellantdid  not  flie  any  brief  upon 
the  points  which  were  specified,  and  did 
not  dismiss  bis  appeal,  but  afterwards  ob- 
tained permission  to  take  tbe  transcript 
from  the  office  of  the  clerk,  for  the  purpose 
of  making  amendments  or  a  new  record. 
Tbe  rules  of  this  court  authorize  the  tak- 
ing from  tbe  office  of  the  clerk,  upim  the 
order  of  this  court,  or  any  justice  thereof, 
of  any  transcript  or  paper  which  has  been 
filed  in  the  cose,  and  require  tbe  same  to 
be  "returned  within  twenty  days  in  all 
cases,  or  within  a  shorter  period  if  or- 
dered." Rule  23,  27  Pac.  Rep.  vi.  Tlie 
eleventh  rule  provides,  (Id.:|  "For  the 
purpose  of  correcting  any  error  or  defect 
in  the  transcript,  either  party  may  sug- 
gest tbe  same  in  writing,  and,  upon  good 
cause  shown,  obtain  an  order  that  the 
proper  clerk  certify  to  this  court  the 
whole  or  part  of  the  record  required.  If 
the  attorney  or  counoel  tor  the  adverse 
party  be  absent,  or  the  tact  of  the  alleged 
error  or  defect  be  disputed,  the  suggestion 
must  be-  accompanied  by  an  atlidavit 
showing  the  existence  of  the  alleged  error 
or  defect."  The  appellant  has  not  pro- 
posed or  suggested  any  amendments  to 
correct  any  alleged  error  or  defect  in  the 
old  record.  He  claims  that  the  foregoing 
rules  are  Inapplicable,  and  that,  when  the 
privilege  of  taking  the  transcript  was 
granted,  he  understood  that  papers  com- 
posing it  were  to  be  used  in  any  manner 
that  might  he  deemed  necessary  or  proper. 
We  know  that  counsel  who  appear  in  thin 
conrt  will  not  willfully  disobey  the  rules 
or  requirements  of  the  statute,  and  no 
question  of  this  nature  arises  upon  this 
hearing.  Did  the  appellant  comply  with 
the  iiractice  regulating  this  procedure? 
What  has  been  done?  Tbeoriginal  trans- 
cript, which  was  filed  August  24, 1891,  has 
been  altered  by  the  removal  of  pages  26, 
27,  2S,  72.  75,  and  76,  and  tbe  subBtitutlon 
of  other  papers  In  Hen  thereof;  and  the 
first  certificate  of  the  clerk  of  the  court 
below,  to  the  authentication  of  this  docu- 
ment, has  been  replaced  by  another,  which 
was  made  January  29,  1892.    What  pur- 
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ported  to  be  a  "statement  on  appeal*  haa 
been  tranHformed  Into  a  "statement  on  a 
motion  lor  a  new  trial."  The  papers 
wblcb  havebeen  tbae removed  areno  long- 
er in  our  costudy,  or  on  file  in  the  office  of 
the  clerk.  Thio  is  not  a  new  transcript 
which  hafl  been  prepared  accordinit  tu  the 
Code  ol  Civil  Procedure,  under  the  super- 
vision of  the  judge  of  the  court  below,  and 
the  appellant  and  respondents.  These 
radical  and  Important  changes  have  been 
made  in  the  orl^Iual  record,  within  the 
same  corera,  and  under  the  original  filing 
which  authenticated  it  as  a  part  of  the 
files  of  this  court.  We  are  asked  to  enter- 
tain this  transcript,  so  reconstructed,  as 
the  document  that  was  filed  August  24, 
1801.  The  old  record  haa  been  abandoned 
by  appellant,  and  this  transcript  has  not 
been  prepared  in  accordance  with  law. 
If  a  privilege  of  this  scope  can  be  given  to 
the  appellant,  the  same  right  should  be 
conferred  upon  the  respondents,  and  the 
acts  of  the  parties  proceeding  therein  In 
good  faith  would  end  in  confusion  and  on- 
certalnty,  and  the  principles  of  sound 
practice  would  be  undermined. 

In  State  v.  Qibbs,  10  Mont.  212,  25  Pac. 
Rep.  289,  the  appellant  bad  leave  to  with- 
draw the  transcript  from  this  court,  and 
reflle  it,  so  that  the  notice  of  appeal 
which  was  actually  served  would  be 
shown.  In  Territory  v.  Harris,  7  Mont. 
S84, 17  Pac.  Rep.  657,  tbe  appeal  had  been 
dismissed  without  prejudice,  and  the  ap- 
pellant bad  leave  to  use  the  same  trans- 
cript in  taking  another  appeal.  Theuonrt 
held  that  tbU  appeal  must  be  dismissed, 
because  the  same  notice  ot  appeal  had 
been  reflled,  and  with  tbe  addition  of  tbe 
signature  of  the  clerk  of  tbe  court  in  tbe 
acceptance  of  service.  These  cases  are 
Illustrations  of  the  liberality  which  has 
been  exercised  by  this  court,  in  order  that 
parties  may  secure  a  hearing  on  appeal, 
but  we  are  not  aware  of  any  precedent 
which  allows  the  appellant  to  reconstruct 
a  record  in  this  way.  Motions  which  have 
these  objects  In  view  are  granted  with  the 
plain  undei-standing  that  the  party  seek- 
ing relief  will  comply  with  the  rules  of  this 
court,  and  laws  which  have  been  framed 
to  provide  appropriate  remedies.  It  ap- 
pears in  the  tlrst  transcript  that  the  mo- 
tion for  a  new  trial  was  heard  and  deter- 
mined on  the  affidavits.  The  clerk  of  the 
court  below.  In  the  new  certificate, states: 
"Upon  the  hearing  of  themotiou  fora  new 
trial,  and  the  making  of  said  order  grant- 
ing a  newtrlal,  there  was  before  the  court, 
and  used  by  him,  the  aforesaid  complaint, 
amended  answer,  replication  to  amended 
answer,  statement  on  motion  for  a  new 
trial,  and  the  aforesaid  affidavits. "  This 
officer  is  thereby  made  to  contradict  him- 
self in  tbe  conflicting  certificates.  The  no- 
tice of  intention  to  move  for  a  new  trial, 
which  was  contained  in  the  original  rec- 
ord, and  without  which  the  court  below 
cuuld  not  entertain  the  motion,  has  dis- 
appeared, and  we  do  not  know  what 
grounds.  It  any,  were  specified  for  Its  ac- 
tion. Tbe  appellant  did  not  act  upon  the 
suggestions  of  the  court,  and  it  is  evident 
that  he  desires  to  maintain  his  appeal, 
and  have  tbe  benefit  ot  the  original  fil- 
ing, when  It  la  conceded   that  tbe  first 


transcript  was  fataHy  defective.  Any  per- 
mission which  was  extended  in  this  mat- 
ter must  be  controlled  by  tbe  provisions 
of  tbe  Code  ot  Civil  Procedure,  and  we  ara 
compelled  to  decide  that  there  la  no  rec- 
ord upon  which  this  appeal  can  be  heard. 
It  is  therefore  ordered  that  the  motion  of 
respondents  to  dismiss  tbe  appeal  be  sus- 
tained. 

Habwood,  J.,  concnra. 

Dk  Witt,  J.,  (dissentinff.)  The  respond- 
ents moved  to  dismiss  the  appeal  in  this 
case  upon  several  grounds,  only  two  ot 
which,  as  I  understand  the  opinion  ot  the 
majority,  are  noticed  by  tbe  court.  They 
are  quoted  from  the  motion  of  respond- 
ents as  filed:  "(1)  That  appellant  has 
wholly  failed  to  comply  with  the  order 
of  this  honorable  court  madein  said  cause 
on  the  18th  day  of  January,  1892;  (2)  that 
tbe  transcript  on  file  in  this  case  falls  to 
comply  witb  the  rules  and  practice  of  this 
court. ""  Are  either  ot  these  grounds  suffi- 
cient to  authorize  a  dismissal  of  tbe  ap- 
peal? I  will  examine  them.  Flist.  This 
case  came  here  un  appeal  from  an  order 
granting  a  new  trial.  It  came  on  a  state- 
ment on  appeal.  Such  was  the  record.  As 
appears  by  the  suggestions  and  order 
made  by  this  court  January  IStb,  and 
recited  in  full  in  tbe  majority  opinion,  an 
apparently  important  question  of  practice 
arose  in  tbe  mind  ot  tbe  court,  which  had 
not  been  argued  by  counsel.  It  was 
whether  the  record  filed  was  tbe  proper 
record  In  an  appeal  of  the  nature  of  the 
one  In  question.  Tbe  court  suggested 
these  matters,  and  made  this  order:  "Oi^ 
dered,  that  tbe  appellant,  if  be  desires, 
may  file  a  brief  upon  these  points  within 
one  week,  and  the  respondents  may  reply 
by  a  brief  within  one  week  after  appel- 
lant's brief  Is  filed.  Then,  if  appellant  de- 
sires, he  may  dismiss  bis  appeal,  without 
prejudice  to  the  taking  ot  another  appeal." 

An  alleged  noncomiJliance  witb  this  or- 
der (that  is,  that  appellant  did  not  file 
tbe  brief  or  dismiss  his  appeal)  Is  presented 
as  a  ground  tor  now  dismissing  tbe  ap- 
peal. Did  this  court  order  appellant  to 
do  anything?  Has  appellant  disobeyed 
any  order  ot  this  court?  A  reading  of 
the  order  of  January  18th  is  a  full  answer 
to  any  such  Inquiry.  Tbe  order  was  this: 
That  appellant  might  do  certain  things, 
if  he  desired.  As  be  has  not  done  those 
things,  it  would  seem  that  he  did  not  de- 
sire so  to  do.  Tbe  order  of  January  I8th 
was  nothing  more  than  a  leave  granted 
to  appellant  to  file  a  brief  or  dismiss  bis 
appeal  if  he  desired.  The  order  will  bear 
no  other  interpretation  in  reason.  Re- 
spondents' contention  that  the  appeal 
should  be  dismissed,  because  appellant  has 
failed  to  comply  with  the  order  of  Jan- 
uary 18tb,  is  too  Idle  tor  any  serious  con- 
sideration. But,  as  I  understand  tbe 
opinion  of  the  majority,  It  is  based  prin- 
cipally, If  not  wholly,  upon  the  last 
ground  made  by  respondents,  to  wit: 
"That  the  transcript  on  file  in  this  case 
falls  to  comply  with  the  rules  and  prac- 
tice of  this  court."  I  will  examine  that 
point.  The  appellant  did  not  see  fit  to 
adopt  either  of   tbe  soggestions  ot   tbe 
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conrt  of  January  18th;  that  is,  either 
file  a  brief  or  diamlBB  bla  appeal.  He  wan 
nut  required  to  do  so.  He  took  another 
course.  After  January  18th  he  "obtained 
permiasioD  to  take  the  transcript  from 
the  utHce  of  the  clerk  for  the  purpose  of 
makiuK  amendments  or  a  new  record." 
This  permiBsiou  rested  In  parol,  and  is  not 
in  the  records  of  the  court.  I  take  this 
atatement  from  the  majority  opininn. 
That  a  permission  was  Klven  is  certain, 
but  what  was  its  scope,  intent,  and  ex- 
tent is  not  made  clear  by  any  record. 
This  permission  was  one  of  two  things, — 
eithera  leave  to  simply  take  the  transcript 
from  the  clerk's  ofHce  for  the  purpose, 
perhaps,  of  examining,  rfadinp;,  or  refer- 
ring  to  it,  and  returning  it  to  the  clerk's 
office  in  its  integrity ;  or  it  was  a  leave 
to  withdraw  the  transcript  from  the  flies, 
— to  remove  it  from  the  records  abso- 
lutely. The  first  view  of  the  permission 
was  that  it  was  a  loan  of  the  transcripi-. 
to  the  appellant ;  the  second  Is  that  it  was 
practically  a  striking  of  the  transcript 
from  the  flies,  and  giving  It  to  appellant 
for  his  own  use.  I  will  examine  what 
was  done  in  the  premises.  The  transcript, 
on  appeal  in  the  case,  was  flled  August  24, 
1891.  Ad  above  noted,  it  would  seem, 
from  the  suggestlonu  of  January  18th, 
that  after  the  argument  the  court  was  not 
wholly  aatlsfled  with  the  nature  and 
character  of  the  record.  The  suggestions 
of  January  18th  did  not  express  any  opin- 
ion as  to  the  point  of  practice  which 
seemed  to  arise,  but  left  that  for  future 
consideration.  I  speak  of  what  seems  to 
be  a  fair  Interpretation  of  the  suggestions 
of  Jannary  18th.  In  those  suggestions  I 
find,  among  other  things,  the  following: 
"Again,  section  438,  Code  Civil  Proc.  of 
this  state,  provides  that,  on  an  appeal 
from  an  order,  the  appellant  shall  furnish 
the  court  with  a  copy  of  the  notice  of  ap- 
peal, undertaking,  the  order  appealed 
from,  and  a  copy  of  the  papers  used  on 
the  hearing  in  the  conrt  below,  such 
copies  to  be  certified,"  etc.  From  appel- 
lant's after-conduct,  he  seems  to  have 
been  guided  by  the  words  last  cited.  In- 
stead of  by  the  order  that  he  might  file  a 
brief  or  dismiss  his  appeal.  He  then  ob- 
tained the  permission  above  referred  to. 
He  did  not  undertake  to  make  amend- 
ments to  hiB  old  record.  The  suggestions 
of  the  court  of  January  18th  make  it  ap- 
parent that  the  court  had  some  doubt 
as  to  whether  the  nature  and  character 
of  the  old  transcript  were  such  that  it 
could  be  entertained  at  all  upon  an  ap- 
peal in  the  sort  of  case  which  seemed  to 
be  at  bar.  The  HUggestlons  of  January 
18th  pointed  out  the  provlsiims  of  section 
438,  Code  Civil  Proc,  In  the  language 
<inoted  above.  The  appellant  having  it 
suggested  to  him  by  the  conrt  that  a  state- 
ment on  appeal  might  not  be  the  proper 
practice  in  Ills  case,  and  also  having  his 
Attention  called  by  the  court  to  section 
438.  and  his  case  being  an  appeal  from  an 
order  granting  a  new  trial,  and  section 
438  referring  to  an  appeal  from  an  order, 
what  does  appellant  do?  He  gets  the 
permission  above  referred  to,  to  take  out 
the  trjinKcrlpt.  upon  which  transcript 
some  doubts  bad  beeu  thrown   by  said 


suggestions  of  the  conrt.  As  this  permis- 
sion is  quoted  In  the  majority  opinion,  it 
would  seem  that  appellant  had  leave  tu 
take  out  the  transcript  for  one  of  two  pur- 
pones, — either  to  make  amendments  or  to 
make  a  new  record.  He  did  not  under- 
take to  make  amendments,  and  the  rules 
of  the  court  as  tu  the  manner  of  BUggest- 
ing  and  making  amendments  are  inap- 
plicable. He  could  not  amend  the  old  rec- 
ord, under  the  circumstances,  for,  if  the 
faults  as  suggested  as  possibly  existing 
did  in  fact  exist,  they  were  radical, — they 
went  to  the  very  nature  and  life  of  the 
whole  transcript.  If  a  statement  on  ap- 
peal was  wrong  and  out  of  place,  and 
the  correct  practice  was  a  certification  of 
the  papers  us>^d  on  the  bearing  of  the  mo- 
tion below,  under  section  438,  then  the  old 
transcript  was  not  amendable.  The  only 
course  was  to  present  a  new  record,  made 
under  the  provisions  of  section  438.  It 
was  not  a  question  ut  supplying  a  defi- 
ciency in  the  record.  The  question  was 
to  get  the  case  to  this  court  by  another 
vehicle, — by  another  procedure, — by  mak- 
ing a  recurd  of  another  character;  that  is, 
of  the  character  provided  (or  in  section  438. 
Now,  that  is  what  appellant  has  done. 
He  takes  the  old  record  out,  and  comes 
back  with  one  of  a  diRerent  character,  to 
which  record  the  clerk  certified  as  follows: 
"And  I  further  certify  that,  upon  a  hear- 
ing of  the  motion  for  a  new  trial,  and  the 
making  of  said  order  granting  anew  trial, 
there  was  before  the  court,  and  used  by 
him,  the  aforesaid  complaint,  amended 
answer,  replication  to  amended  answer, 
statement  on  motion  for  a  new  trial,  aud 
the  aforesaid  affldavlts."  This  is  the 
sort  of  record  which  seemed  to  be  con- 
templated by  sectlou  438.  This  is  the  kind 
of  recordappellauthasbrought  here.  Itls 
not  material,  to  my  mind,  that  be  has  neg- 
lected to  have  the  clerk  of  this  court  mark 
it  "Filed."  It  came  here  apparently  after 
January  29th,  torthatistbe  dateot'its  cer- 
tification by  the  district  clerk.  It  proba- 
bly should  have  been  marked  "  Flled  "  on 
the  day  of  its  arrival  In  the  clerk's  office. 
So  now  we  have  a  record  under  section 
438,  Instead  of,  as  before,  a  record  by  state- 
ment on  appeal.  It  Is  t>robubly  true  that 
much  of  the  material  of  the  old  record  has 
been  used  In  the  ntw,  and  the  material  of 
the  old  that  was  not  needed  in  the  new 
has  been  omitted.  The  appellant  has 
taken  the  material  of  the  old  record,  and 
added  some,  and  omitted  some,  and  made 
a  new  record,  of  another  character.  And 
here  is  the  difficulty  as  to  the  interpreta- 
tion and  understanding  of  the  permission 
to  appellant  to  take  out  the  old  record. 
If  that  permission  were  simply  a  leave  to 
appellant  to  borrow  the  record,  he,  of 
course,  had  no  right  to  disturb  Its  integ- 
rity. The  court  holds  that  such  was  the 
Intent  or  permission,  and  the  court's  in- 
terpretation of  its  own  orders  must,  of 
course,  prevail.  Then  appellant  has, 
without  leave,  pulled  to  pieces  a  record  of 
the  court,  and,  with  the  material  thereof, 
has  constructed  a  new  record.  If  he  has 
done  this  willfully  and  knowingly,  he  bus 
committed  a  serious  uFfense  against  the 
Hacredness  of  the  court  records.  Hut  if 
the  permission  were  to  appellant  to  ab- 
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8o]utely  take  tbe  transcript  as  his  own ; 
to  remove  It,  not  only  from  tbe  office  of 
the  clerk,  but  from  the  flies  of  tbe  court ; 
and  to  do  with  It  an  he  pleased,— then  he 
has  committed  no  offense.  He  has  simply 
uued  suue  of  tbe  cast-off  material  of  an 
old  structure,  and  therewith  built  a  new 
one.  He  ct»me«  to  court  with  a  record, 
apparently,  under  tbe  provisions  of  sec- 
tion "l.^S.  Whether  that  is  a  proper  record 
for  an  appeal  of  this  nature;  whether  it 
Is  not  broup;ht  here  too  long  after  the  ap- 
peal was  taken,  in  order  to  comply  with 
rule  11  (27  Pac.  Rep.  v.)  of  this  court,— are 
questions  not  under  cuusideratlon  In  this 
motion  to  dismiss  tbe  appeal.  But  this 
Interpretation  of  the  permission  cannot 
prevail  in  fact,  because  tbe  court  views 
the  permisHion  in  another  light. 

But  there  is  another  view  of  this  mat- 
ter. Assuming,  as  we  must,  that  tbe 
permission  was  simply  to  borrow  that 
transcript,  still  the  fact  remains  that  ap- 

Eellant's  counsel  honestly  believed  that 
e  had  permission  to  take  it  absolutely. 
This  is  apparent  from  several  facts.  If  be 
wanted  tbe  transcript  simply  for  inspec- 
tion, wh.y  did  he  not  procure  It  under  the 
simple  procedure  of  rule  23.  If  he  had 
thought  that  he  was  only  borrowing  the 
transcript,  he  would  not  have  dared,  as 
an  attorney  of  this  court,  to  pull  It  to 
pieces,  and  destroy  its  character,  as  be 
received  it.  Such  an  act  was  sure  of  de- 
tection, and  the  counsel  made  no  conceal- 
ment of  his  actions.  He  is  an  ex-chief 
justice,  and  now  an  attorney,  of  this 
court,  In  good  and  honorable  standing; 
and  he  says  in  open  court,  on  the  motion 
to  dismiss,  that  what  he  bad  done  be  be- 
lieved he  had  permission  to  do.  As  long  as 
he  stands  nnimpeacbed  as  an  attorney  of 
this  court,  we  must  believe  bis  statement 
Id  this  respect.  Again,  the  fact  that  he 
took  the  course  that  he  did  is  evidence 
that  he  believed  the  court  had  given  him 
permission  so  to  do.  It  is  simply  the  fact 
that  appellant  Interpreted  the  penuission 
of  the  court  as  leave  to  do  what  be  did, 
and  then,  upon  the  bearing  of  tbe  motion 
to  dismiss,  he  stood  in  this  court,  and 
said  that.  If  he  had  misunderstood  the 
permission  of  the  court;  that  if  In  fact 
he  did  not  have  leave  to  do  with  the 
transcript  as  be  had  ;  that  if  be  bad  made 
a  mistake,— he  was  able  to,  and  offered  to, 
restore  tbe  transcript  to  Its  original  con- 
dition, as  it  was  when  be  took  it  from 
tbe  clerk's  oftice.  Me  is  then  not  in  a 
position  to  deserve  a  dismissal  of  tbe  ap- 
peal. 

Reverting  again  to  the  transcript,  have 
chnngHS  been  made  in  the  record  without 
tbe  knowledge  of  the  court  below?  That 
court's  clerk  certifies  to  this  record  that 
it  contains  the  papers  on  which  the  mo- 
tion below  was  heard.  Have  the  adverse 
parties  been  deprived  of  the  right  to  be 
heard  as  to  this  record?  The  adverse 
parties,  with  their  motion  to  dismiss  the 
appeal,  also  in  apparent  lack  of  confidence 
In  that  motion,  filed  a  suggestion  of 
diminution  of  the  record,  stating  that  tbe 
record  does  not  contain  certain  papers, 
among  others  a  notice  of  motion  for  k 
new  trial,  which  notice.  It  is  observed  by 
tbe  majority  of  the  court,  Is  not  present  in 


this  record.    If  that  be  true,  If  the  clerk 
below  has  omitted  certain  papers  upon 
which  the  motion  was  heard  below,  and 
respondent  suggests    the   matter   as   he 
does,  would   not  the  practice  be  to  order 
such   papers  certified   up  to  this  court  as 
part  of  the  record,  under  rule  12,  (27  Pac. 
Rep.  V.,)  and  thus  has  not  respondent  all 
that  be  needs  for  the  hearing?    It  Is  said : 
"What  purported  to  be  a  statement  on 
appeal  has  been  transformed  by  tbe  appel- 
lant Into  a  statement  on  a   motion  for  a 
new  trial. "    It  is  true  that  In  the  original 
record  there  was  a  statemen  t  on  appeal.   In 
the  present  record  there  is  a  statement  on 
motion  for  a  new  trial,  which  statement,  on 
motion  for  a  new  trial,  the  clerk  certifies 
was  oneof  tbe  papers  on  which  the  motion 
was  heard.    This  certificate  is  supposed  to 
Import  some  verity.    So,  It  appellant   haa 
rightfully  brought  this  transcript  tothI> 
court,  and  it  is  not  sufficient,  in  not  con- 
taining all   of  the  papers  on   which  tbf« 
motion  below  was  beard,  it  can  be  amend 
ed  according  to  respondent's  suggestionfi 
of  diminution,  which  are  filed.    If  appel- 
lant has  not  rightfully  taken  the  course 
that  be  has.  It  was  an  honest  mistake  on 
his   part;  not   a   mistake  of  law,  or  of 
practice,  or  of  the  rules  of  the  court,  but  a 
mistake  arising  from  an  honest  misunder- 
standing of  tbe  nature  and  scope  of  a  per- 
mission that  was  given  bim, — a  mistake 
that  he  offers  torectify  by  restoring  every- 
thing to  tbe  status  in  quo  It  was  when  be 
took  the  transcript,    under  these  clrcnm- 
stances,   to    order  the    appellant    turned 
from  the  door  of  this  court  unheard  is  not 
an  oi-der  In  whicb  I  can  concur. 


"~~~~  (u  Mont,  my 

Statb  ▼.  Raymond. 

(Siiipreme  Coiurt  of  Montana.    April  18, 1892.) 

OaUBLINO  HOCSB— LiCSXSE — EVIDBNCB. 

1.  Defendant  kept  a  gambliog  bouse  foi' 
some  time,  and  afterwards  applied  for  and  re- 
ceived a  license  to  conduct  such  business,  which 
license  was  regularly  issued,  and  was  antedateit 
10  as  to  cover  the  period  daring;  whicb  the  basi- 
ness  had  been  conducted  prior  to  tbe  Issuance 
thereof.  Held,  that  tbe  scoeptanoeof  the  lioens* 
fee  by  the  county  treasurer  and  the  issuance  of 
the  license  did  not  estop  the  state  from  prose- 
cuting defendant  for  keeping  a  gambling  hous* 
without  a  license  for  the  time  covered  thereby 
prior  to  the  issue  thereof;  Laws  18S7,  p.  76,  S  10, 
providing  that  any  person  who  shall  keep  a 
gambling  house  "shall,  before  starting  sndi 
business,  pay  a  license, "  etc 

2.  The  fact  that  defendant  did  not  p«y  at  the 
time  the  law  required  him  to  do  so  could  not  re- 
lease him  from  payment  for  the  past  period,  and, 
the  license  for  such  period  being  an  amount  dne 
from  defendant.  It  was  the  county  treasurer»a 
duty  to  receive  the  same,  and  receipt  for  it. 

3.  A  witness  for  tbe  state  testified  that  he 
visited  the  room  where  the  gambling  was  car- 
ried on  a  dozeu  times  during  the  period  covered 
by  the  information,  and  that  he  almost  always 
saw  defe'ndant  there,  either  dealing  faro  or  sit- 
ting about  tbe  place,  and  that  defendant  was  run* 
ning  the  game,'  and  described  the  place  as  de- 
fendant's room.  Held,  that  this  evidenoe,  taken  in 
connection  with  tbe  evidence  of  the  county  treas- 
urer that  defendant  afterwards  took  out  a  license 
to  conduct  this  same  business,  was  sulBcient  to 
prove  that  defendant  kept  the  room. 

Appeal  from  district  court.  Lewis  and 

aarke  county ;  Willi.*m  H.  Hont,  .Tudge. 

Defendant  was  convicted  of  keeping  a 
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room  wberA  faro  was  dealt  and  played, 
witbout  first  obtainlnq;  a  license  therefor, 
and  appeals.    Affirmed. 

RufuK  C.  Garland,  tor  appellant.  H.  J. 
Haskell,  Atty.  Gen.,  for  the  State. 

De  Witt,  J.  The  defendant  was  In- 
formed axainst  January  28, 1SU2.  and  was 
afterwards  tried  and  conrlcted  for  the 
offense  of  keeping  a  room  where  faro  was 
dealt  and  played,  from  the  5th  day  of 
January,  18'.)2,  to  the  ir>th  day  of  Jan- 
nary.  185)2,  without  first  obtaining  a 
license  therefor.  His  motion  for  a  new 
trial  was  denied.  He  appeals  from  the 
judgment  of  conviction.  The  statute  pro- 
vider, In  section  10,  p.  75,  Laws  15th  Ex. 
Sess.     1887,    as    follows:     "Any    person 

•  •  •  who  shall  keep  any  house  or 
saloon,  room  or  clubroom.  where  any 
banking  gnme  or  game  of  chance  Is  dealt 
or  played  for  money,  or  anything  repi-e- 
sentlng  money,  or  having  money  value, 
is  used,  bet,  ventured,  or  hazarded,  shall, 
before  starting  such  business,  pay  a 
license  of  one  hundred  dollars  per  quarter, 
and.  In  addition  thereto,  such  person  or 
persons  shall  pay  a  license  for  each  table 

•  •  •  on  which  the  game  commonly 
railed  'faro'  Is  dealt  or  played,  forty  dol- 
lars per  month.  •  •  •  Any  person  vio- 
lating the  provisions  of  this  section  shall, 
upon  conviction,  be  fined,"  etc.  The  de- 
fendant assigns  error.  In  that  his  motion 
to  Instruct  the  Jury  to  return  a  verdict  of 
not  guilty  should  have  heen  granted,  for 
the  reason  that  the  state  did  not  prove 
thot  the  defendant  kept  the  room  In 
which  the  game  was  T)layed.  But  one 
Brown,  a  witness  for  the  state,  testified 
that  he  visited  the  room  where  the  said 
game  of  faro  was  dealt  a  dozen  times  be- 
tween the  5th  and  15tb  days  of  January, 
1892;  that  he  almost  always  saw  defend- 
ant there,  either  dealing  faro  or  sitting 
about  the  place.  He  says  that  defendant 
was  running  the  game.  He  describes  go- 
ing to  the  room  frequently  between  these 
dates,  and  described  It  as  the  defendant's 
room.  Furthermore,  as  appears  below, 
the  treasurer  testified  that  the  defendant 
afterwards  took  out  a  license  for  con- 
ducting this  very  business.  We  are  of 
opinion  that  the  evidence  was  sufficient 
to  prove  that  defendant  kept  the  room. 

Another  ground  upon  which  defendant 
urges  that  his  motion  to  Instruct  the 
Jury  should  have  been  granted.  Is  as  fol- 
lows: The  state  Introduced  as  a  witness 
the  deputy  county  treasurer.  He  testi- 
fied that  about  noon  of  January  15th 
defendant  called  at  his  office,  and  that  the 
stubs  of  bis  license  book  show  the  follow- 
ing entry:  "No,  3,999.  License  issued 
January  15th,  1892,  to  George  W.  Ray- 
mond, of  Helena.  Occnpatlon,  gambling 
house  and  faro  game.  Granted  January 
5th.  1892.  Expires  February  5th,  1892. 
Paid  f 7.1.38.  R.  P.  Bardkn.  County  Treas- 
urer Lewis  &  Clarke  county."  The  treas- 
urer said  that  the  books  showed  that  the 
license  was  issued  on  January  15tb.  and 
this  fact  seemed  to  he  conceded.  Further- 
more, it  was  admitted  by  the  defendant, 
through  his  counsel.  In  open  court,  that 
It  should  be  a  part  of  the  testimony  of  the 
state  In  chief  that  it  was  the  fact  that  de- 


fendant made  no  appTlcatlon  for  a  license 
until  the  15th  day  of  January,  1892.  The 
offense  Is  charged  hs  having  been  com- 
mitted between  the  5th  and  loth  days  of 
January,  1892.  The  license  was  issued  on 
the  15tb  to  cover  a  period  from  the  5th  of 
January  to  the  5th  of  February.  It  Is 
apparent  from  the  record  upon  the  license 
stub  and  from  the  evidence  that  the  word 
"granted"  was  used  to  designate  the 
period  of  time  for  which  defendant  paid 
the  license.  The  defendant  paid  the  same 
to  the  treasurer  on  the  I6tb.  Ue  did  not 
apply  for  a  license  prior  to  that  date. 
The  license  was  issued  on  that  day.  It 
was  to  cover  a  period  b  portion  of  which 
was  before  the  15th ;  In  other  words,  the 
treasurer  antedated  the  license  In  reference 
to  the  period  which  It  was  to  cover.  He 
collected  for  a  past  period  as  well  as  a 
future  one.  We  have  no  doubt  of  the 
treasurer's  authority  to  collect  and  re- 
ceive payment  for  a  past  period.  The 
amount  of  license  fee  Is  specified,  and  the 
time  of  the  payment  is  specified,  in  the 
statute.  Beca  use  one  liable  to  pay  does  not 
pay  at  the  time  when  the  law  requires 
him  so  to  do,  this  does  not  release  bin: 
from  payment  altogether.  Then,  If  tht 
defendant  owed  this  amount  for  a  license, 
the  treasurer  was  authorized  to  receive  it, 
and,  if  authorized  to  receive  it,  it  cer- 
tainly is  also  within  bis  duty  to  receipt 
for  it.  So  it  is  admitted  that  defendant 
made  no  application  for  the  license,  anci 
consequently  did  nnt  obtain  or  pay  for  it, 
prior  to  January  15th. 

8o  the  ruling  question  in  this  case  is 
whether  the  state,  after  having  collected 
a  license  fee  from  defendant,  which  was 
dneforhls  doing  busine.as  from  January 
5th  to  January  15tb,  cannot  prosecute 
him  for  the  offense  for  doing  that  business 
without  liaving  first  paid  the  license. 
When  defendant  kept  the  room  wherefaro 
was  dealt  without  having,  before  starting; 
such  business,  paid  a  license,  the  offense  was 
complete.  Is  tlie  after-acceptance  of  the 
license  fee  by  the  treasurer  a  condonatloi: 
of  the  offense,  and  an  estoppel  against  the 
state?  Upon  this  point  the  defendant  re- 
lies upon  several  cases,  one  of  which  is 
State  V.  White,  23  Ark.  275.  That  case 
was  one  of  selling  liquor  without  a  license. 
But  the  license  fee  had  been  actually  paid, 
and  the  license  granted  by  the  count.r 
court,  before  defendant  sold  the  liquors; 
but  the  license  had  not  been  issned  by  the 
clerk.  Vannoy  v.  State,  G4  Ind.  447,  was 
also  a  case  us  to  a  liquor  license.  The  sale 
was  made  otter  the  grant,  but  before  the 
issuance,  of  the  license.  Tiiesame  is  true 
in  State  v.  Wilcox,  66  Ind.  .557.  Also  In 
the  South  Carolina  case.  City  Council  of 
Charleston  v.  Corlels,  2  Bailey,  l,S6.  In  all 
these  cases  the  grant  of  the  license  was 
prior  to  the  business  done  under  said 
license.  But  in  the  case  at  bar  the  license 
was  not  granted,  issued,  applied  for,  or 
paid  for,  until  after  the  business  was  done 
tor  which  the  license  was  required.  The 
above  cases  are  not  in  point.  The  main 
proposition  In  this  case  Is  whether  the 
after  payment  by  defendant  of  the  license 
fee,  and  tlie  treasurer's  acceptance  of  the 
same,  as  above  set  forth,  oiterate  practi- 
cally as  a  condonation  ol  the  offense.  Els- 
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berry  v.  State,  52  Ala.  8.  We  cannot  con- 
sent to  this  ductrine,  nor  can  we  agree 
that,  In  the  lace  of  the  very  peremptory 
provisions  uf  the  law  ns  to  ganibling 
licenses,  persons  may  go  on  with  that  bus- 
IneHS,  and  pay  no  licenHe,  and  totally  dis- 
regard the  law  until  they  aredetectecl,  and 
their  offense,  both  in  act  and  intent,  is 
complete  and  clear,  and  then  obtain  con- 
donation by  doin<;  that  which  the  law 
positively  required  them  to  do  before  they 
commenced  their  business.  And,  in  addi- 
tion to  the  requirements  to  take  out  a 
license  before  cumracnclng  business,  the 
law  requires  that  the  licfuse  for  this  class 
of  buBinuss  shall  be  posted  at  the  place  ot 
buMiness.  It  would  be  veri'  easy  to  point 
out  the  disasters  and  complications  aris- 
ing from  such  practice,  as  above  suggi>Ht- 
ed.  See  State  v.Huglies.24  Mo.  147:  State 
V.  Pate,  67  Mo.  4SS;  Eisberry  v.  State.  .52 
Ala.  8:  Bolduc  v.  Randall,  1U7  Mass.  121; 
Bisb.  St.  Crimes,  §  1001,  and  cases  cited. 
These  views  dispose  of  the  appeal.  It  is 
ordered  that  the  judgment  ol  the  court 
below  be  atiirmed.and  that  it  bo  carried 
ont  as  therein  directed. 

Blakb,  C.  J.,  and  Harwood,  J.,  concur. 


Latimek  et  ah  v.  Tillamook  County. 

(Supreme  Court  of  Oregon.    April  26, 1892.) 

Hica  WAYS  — ^Vacation — Ji'kisdictiox  —  Practicb. 

1.  On  a  petition  to  vacate  a  county  road, 
where  tbe  journal  entry  of  the  county  court  re- 
cited facts  snowing  legal  notice  of  the  intended 
application,  "and  that  these  facts  were  made  to 
appear  satisfactorily  to  tbe  court,"  jurisdiction 
will  be  presumed  to  have  been  acquired,  though 
tbe  afildavit  of  posting  notices  was  ambiguous 
in  its  statement  of  facts. 

2.  Under  Hill's  Code,  {  4065,  which  provides 
for  locating  and  altering  public  roads,  and  di- 
rects that,  after  receiving  tbe  report  of  the 
viewers,  the  court  shall  "cause  the  same  to  be 
publicly  read  on  two  different  days"  twfore  act- 
ing on  the  report,  the  right  to  remonstrate  con- 
tinues until  after  tbe  report  is  read  a  second 
time. 

Appeal  from  circuit  court,  Tillamook 
county;  K.  P.  Boibb,  Judge. 

Petition  of  L.  G.  Freeman  and  others  on 
behalf  of  Tillamook  county  to  vacate  a 
county  road.  Judgment  was  entered  in 
tbe  county  court  pursuant  to  the  prayer 
of  the  petition,  and  J.  W.  Latimer  and 
others,  remonstrants,  appealed  to  the 
circalt  court.  From  a  judgment  reversing 
the  Judgment  of  the  county  court  tbe 
county  appeals.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Stkahan,  C.  J.: 

This  controversy  arises  out  of  an  appli- 
cation to  vacate  a  certain  county  road  in 
Tillamook  county.  Tbe  petition,  among 
otherthings,  states, in  effect,  that  the  peti- 
tioners are  householders  in  said  county 
and  state,  and  reside  in  the  vicinity  of  the 
road  proposed  to  be  vacated.  Said  pe- 
tition contained  about  200  names.  The 
notice  is  in  properform,and  has  appended 
to  it  the  same  names  that  appear  on  the 
petition.  The  proof  of  notice  Is  as  fol- 
lows: "I,  L.  Q.  Freeman,  being  duly 
awom,  say  that  on  the  6th  day  of  Decem- 
ber. 1S!M),  that  being  more  than  thirty 
4layu  preceding  the  time  for  the  sitting  of 


county  court  aforesaid,  for  the  transac- 
tion  of  county  business,  at  its  regular 
meeting  In  January,  18U1,  I  posted  four 
notices,  exact  copies  of  the  one  hereto  at- 
tached, and  all  ot  such  notices  contained 
the  names  of  the  persons  signing  the  peti- 
tion herein,  and  were  signed  by  the  peti- 
tioners, and  the  names  and  signatures  are 
genuine,  and  in  the  handwriting  ot  the 
persons  purporting  to  sign  tbe  same. 
Three  of  said  notices  were  posted  in  pub- 
lic places  In  the  vicinity  of  tbe  said  road 
sought  to  be  vacated,  to  wit,  one  each  at 
the  terminus  of  said  road,  and  one  posted 
in  full  view  of  the  public  on  the  bridge  on 
the  Wilson  river,  commonly  known  as  the 
'Freeman  Bridge,'  and  one  of  such  notices 
was  by  me,  on  the  date  herein  stated, 
posted  by  me  on  the  bulletin  board  at  the 
court  house,  or  the  place  ot  holding  county 
eonrt  in  said  county  and  state;  all  of 
crhich  notices  were  placed  in  plain  view  of 
the  public,  and  were  written  in  plain 
band  writing. "  Tiiis  affidavit  was  prop- 
erly verified.  On  the  8th  day  of  January, 
]8!»1,  the  county  court  of  Tillamook 
county  made  an  order  appointing  view- 
ers, after  reciting  in  the  record  the  neces- 
sary jurisdictional  matters.  On  the  4th 
day  of  March,  1891,  a  remonstrance, 
signed  by  a  large  number  of  persons,  was 
presented,  remonstrating  against  the  pro- 
posed vacation.  The  remonstrance  also 
contained  the  same  recital  as  to  the  quali- 
fications as  is  contained  in  the  petition 
relative  to  the  qualiflcatlons  ot  the  peti- 
tioners. Numerous  objections  were  filed 
to  the  petitioners,  as  well  ns  to  the  re- 
monstrators,  pending  which  the  matter 
was  continued  to  the  Sth  day  of  April, 
1891.  On  said  6tb  day  of  April,  1891, 
another  remonstrance  was  filed  by  21 
other  persons,  who  recite  that  they  are 
householders,  and  reside  In  tbe  vicinity  of 
the  road  proposed  to  be  vacated.  At  the 
same  time  counsel  in  behalf  ot  the  peti- 
tioners moved  that  said  last-named  re- 
monstrance be  not  received,  for  tbe  reason 
it  waa  not  filed  in  time,  which  motion 
was  allowed  by  the  court;  tbe  report 
of  the  viewers  having  been  filed,  recom- 
mending that  tbe  road  be  vacated  as 
prayed.  Tbe  journal,  in  substance,  recites 
that,  it  appearing  to  tbe  court  that  there 
is  not  a  greater  number  of  names  on  said 
remonstrance  than  petitioners  on  tlie  pe- 
tition, which  petitioners  are  legal  signers 
of  said  petition  as  by  law  provided,  it 
was  ordered  that  the  report  of  the  view- 
ers be  recorded,  and  tbe  road  be  vacated, 
the  court  having  found  that  there  were 
two  more  names  on  the  petition  than  on 
the  remonstrance.  Thereafter,  on  the 
11th  day  of  August,  1S!)1,  the  circuit  Judge 
allowed  a  writ  of  review  to  issue  to  rt- 
move  said  record  into  the  circuit  court  of 
Tillamook  county.  After  the  return  of 
said  writ,  and  on  tbe  25tb  day  uf  August, 
IHUl,  said  circuit  court  reversed  tbe  order 
and  proceedings  of  tbe  county  court  of 
Tillamook  county  in  the  matter  of  the 
vacation  of  said  road,  and  rendered  a 
Judgment  against  said  county  for  costs, 
from  which  judgment  tbis  appeal  was 
taken. 

O.  <}.  ninghnm,  Dist.  Atty.,  and  E.  E. 
Selph,    for    appellant.    T.    B.    Uandtey, 
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James  McCain,  W.  W.  Tbayer,  and  Clande 
Tbajrer,  for  reepondents. 

Straban,  C.  J.,  {after  stating'  tbe  faots.) 
The  qo«8tlonB  made  on  thia  a|ipeal  wbich 
we  deem  material  will  be  separately  no- 
ticed. 

1.  Tbe  first  1b  aa  to  tbe  satBciency  of  tbe 
proof  of  notice.  Theaffldavlt  recites  that 
three  of  said  Doticea  were  ported  in  pub- 
lic places  In  tbe  vicinity  of  said  road 
soQKht  to  be  vacated,  to  wit,  one  each  at 
tbe  terminus  of  said  road,  and  one  posted 
in  full  view  of  the  public,  on  tbe  bridge  on 
tbe  Wilson  rlrer,  commonly  known  as  tbe 
"  Freeman  Bridge,"  and  one  notice  on  the 
balletin  board  at  tbe  coortbouse,  or  tbe 
place  n(  holding  court,  in  said  coanty 
and  state.  It  was  suggested  that  this 
proof  tended  to  show  that  tbe  two  no- 
tices were  posted  at  the  terminus :  but  we 
think  this  is  hypercritical.  The  espreasion 
in  tbe  affidavit  is  not  free  from  critlclBm, 
but,  properly  understood,  we  think  it  may 
be  construed  that  a  notice  was  posted  at 
each  terminas  ol  the  road.  In  addition 
to  this,  the  Journal  entry  in  the  county 
court  recites  that  proof  nf  posting  notices 
was  made,  showing  that  one  notice  was 
posted  at  tbe  coartboune,  and  one  each 
lit  tbe  termini  of  said  road  proposed  to  be 
vacated,  and  one  on  tbe  Freeman  bridge 
across  Wilson  river,  all  of  which  notices 
were  in  public  places  In  tbe  vicinity  of  said 
road,  and  that  these  facts  were  made  to 
appear  satisfactorily  to  the  court.  We 
can  have  no  doubt  that  tbe  proofs  on  file 
with  the  findings  in  the  journal  sufficient- 
ly skow  that  the  county  court  acquired 
jurisdiction.  Daugherty  v.  Brown,  91  Mo. 
26,  3  S.  W.  Rep.  210;  Board  of  Sup'rs  v. 
People,  12  111.  App.  210;  Forsythe  v.  Kreu- 
ter.  100  Ind.  27. 

2.  But  the  main  fact  relied  on  by  the  re- 
spondents in  support  of  the  ruling  of  the 
circuit  court  in  reversing  the  action  of  the 
county  court  was  tbe  rejection  of  the  re- 
monstrance filed  April  6,  1891.  This  re- 
monstrance contained  21  names,  and  tbe 
same  was  stricken  from  tbe  files  on  mo- 
tion of  counsel  for  the  petitioners,  for  the 
reason  that  it  was  filed  too  late  to  be  con- 
sidered. Section  40G5,  Hill's  Code,  defines 
very  fully  the  duty  of  tbe  viewers  and  sur- 
veyor, as  well  as  the  county  court,  when 
the  report  is  filed.  By  the  latter  part  of 
the  section,  it  1b  made  the  duty  of  tbe 
conrt,  on  receiving  tbe  report  of  the  view- 
ers aforesaid,  to  cause  the  same  to  be  pub- 
licly read  on  two  different  days  of  the 
same  meeting;  and  if  no  remonstrance, 
with  a  greater  number  of  remonstrators 
than  there  are  names  on  the  petition,  the 
names  (on  the  remonstrance  to  be  confined 
to  the  vicinity  of  the  proposed  road )  or 
petitions  for  damages  to  he  filed, etc.  Tbe 
report  of  the  viewpi-s  was  read  the  tirst 
time,  March  4,  18U1,  and  the  second  time 
on  the  ttth  of  April,  which  was  an  ad- 
journed term  of  tbe  county  court.  Con- 
ceding, without  deciding,  that  this  meet- 
ing in  April  was  "tbe  same  meeting"  at 
which  the  report  of  the  viewers  was  read 
the  first  time,  which  may  be  well  doubted, 
the  right  to  remonstrate  continued  and 
existed  until  after  said  report  was  read 
the  second  time,  and  was  not  lost  at  tbe 


time  the  second  remonstrance  was  filed. 
The  county  court  ought  to  have  read  the 
report  a  second  time  at  Its  meeting  in 
March,  before  proceeding  to  consider  the 
remonstrance  then  filed.  Instead  of  fol- 
lowing the  plain  requirements  of  tbe  stat- 
ute, however,  it  proceeded  to  receive  ob- 
jections to  the  qualifications  of  the  peti- 
tioners and  remonstrators.  respectively, 
and  was  proceeding  to  consider  tbe  same 
without  having  read  the  report  a  seconu 
time.  This  necessarily  put  the  petitioners 
at  great  disadvantage  in  the  contest. 
The  remonstrators  knew  the  strength  of 
tbe  petition,  and  they  knew  their  own 
strength  on  tbe  remonstrance,  and  tbe 
oversight  of  tbe  court  gave  tbem  tbe  op- 
portunity to  utilize  whatever  additional 
strength  they  might  have  in  reserve,  which 
they  proceeded  to  do  by  bringing  in  an- 
other remonstrance.  We  think  the  right 
to  remonstrate  continued  uutll  after  the 
second  reading  of  the  report,  and,  though 
in  this  particular  instance  it  may  have  op- 
erated as  a  hardship  and  a  surprise  to  the 
petitioners,  still  they  migbt  have  avoided 
It  by  calling  for  the  second  reading  of  the 
report  in  March,  If  the  court  continued  in 
session  two  days,  which  was  its  plain 
duty  to  have  done.  There  being  no  error 
in  the  judgment  appealed  from,  tbe  same 
must  be  affirmed. 


McDonald  v.  Holmes. 

(Supreme  Court  qf  Oregon.    April  5, 1893. ) 

Contribution  between  Pastnubs — Lihitations. 

1.  Until  tbere  is  a  settlement  of  partnership 
matters,  and  a  balance  found  in  favor  of  one  or 
tbe  other  partner,  no  cause  of  action  for  contri- 
bution exists  in  favor  nf  one  partner,  who  baft 
paid  a  debt  owed  by  the  firm. 

2.  The  statute  of  limitations  will  not  begin 
to  run  against  such  claim  for  contribution  until 
after  the  settlement. 

Appeal  from  circuit  court,  Multnomah 
county ;  Loyal,  B.  Steahnb,  Judge. 

Suit  by  R.  O.  McDonald  against  R.  J. 
Holmes  to  compel  contribution  on  ac- 
count of  the  payment  of  a  judgment. 
From  an  order  overruling  his  demurrer 
to  the  answer,  plainllftappeals.    Affirmed. 

Milton  W.  Smith,  ( Waiter  S.  Perry,  of 
counsel,)  for  ap[H»llant.  1<\  R.  Strong,  for 
respondent. 

Lord,  J.  This  is  a  suit  in  equity 
brought  by  the  plaintiff  against  the  de- 
fendant to  compel  coutribution  on  ac- 
count of  tbe  payment  by  him  of  a  certain 
judgment  obtained  against  the  plaintiff 
and  defendant  as  partners.  It  appears 
from  the  complaint  that  the  plaintiff  and 
defendant  were  equal  partners  during  the 
year  1881,  and  for  some  time  prior  thereto, 
doing  business  under  tbe  firm  uaine  of  R. 
G.  McDonald,  and  that  they  failed  in 
business,  owing  considerable  sums  of  mon- 
ey to  various  individuals  and  firms;  that 
among  those  having  claims  against  the 
firm  of  R.  Q.  McDonald  were  Oberfelder 
Bros.  &  Co..  who,  on  the  7tb  day  of  March, 
1882,  obtained  judgment  against  tbe  plain- 
tiff and  defendant  as  partners  for  the  sum 
of  ¥1.216.88,  and  921.75  costs  and  disburse- 
ments; that  tbe  said  judgment  was  dnly 
entered  in  tbe  proper  records,  and   kept  la 
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full  force  and  effect;  that  on  the  5th  day 
of  September,  1890,  an  execution  was  is- 
Hued  in  favor  of  the  said  Oberfelder  Bros. 
&  Co..  and  that  theHame  wan  duly  paid 
thereunder  by  the  plaintiff,  amounting  tu 
the  sum  of  $],S70.29.  It  is  to  recover  one 
halt  of  this  sum  bo  paid  by  the  plaintlFf, 
with  Interest  at  6  per  cent,  from  the  last 
date  nforesaid,  that  this  suit  is  brought. 
The  defendant  answered,  and  set  up  as  a 
separate  defense,  in  substance,  that  the 
plaintiff  and  defendant  were  equal  part- 
ners, eu^a^ed  in  businees  in  thecity  of  Laa 
Vceas,  In  the  territory  of  New  Mexico, 
and  that  some  time  in  July,  ISSl,  as  such 
partners,  they  failed  in  business,  and  be- 
came insolvent,  owing  to  divers  persons 
divers  and  sundry  sums  of  money;  that 
since  said  date  the  defendant  had  paid  on 
account  of  said  partnership,  to  the  credit- 
ors of  said  Arm,  the  amounts  hereinafter 
specified,  interest  included,  which,  for 
brevity,  may  be  thus  tabulated: 

1881,  December,  J.  C.  Brunner  &  Co $122  61 

1883,  January,  Gunther&  Co 755  43 

1881,  February,    ) 

1881 ,  November,  >  Craft,  Holmes  &  Ca . . .  156  94 
18Sa,  February,    ) 

1883,  June,  C.  F.  Herman 78  88 

1882,  July,  Udell,  Schemening  &  Co 45  00 

1883,  April,  J.  P.  Campbell 83  00 

1882,  October,      ) 

1882,  December,  VA.  Mau  &  Co 158  40 

1883,  April,  ) 
1882,  January,      j 

1882,  December,  }  Cook  &  Bernheim 199  56 

1888,  June,  ) 

1882,  July,  ) 

18»S,  June,  }■  Charles  BcbstockA  Co..      150  57 

188;^,  July,  ( 

18S3,  July,  F.  M.  James  &  Son 5  00 

1SS2,  March,         1 

1888,  March,        j-PhiUfp  Best  Bwg.  Co. .      595  66 

1884,  March,         ) 

That  all  said  payments  were  made  for 
and  on  account  of  the  indebteduess  of 
said  firm,  composed  of  the  plaintiff  and  de- 
fendant, and  are  a  part  of  the  same  trans- 
action set  forth  by  the  plaintiff  lu  his  com- 
plaint, and  that  plaintiff  is  liable  to  the 
defendant  for  one  lialf  the  sum  or  sums 
so  paid,  etc.,  but  that  plaintiff  has  not 
paid  defendant  any  part  or  portion  there- 
of of  suid  sum  or  sums  of  money,  etc. 
There  Is  another  separate  defense  set  up, 
but  the  view  we  take  of  the  case  renders 
its  Htatement  unnecensary. 

The  plaintiff  demurred  to  all  the  new 
matter  set  up  in  the  answer  upon  the 
grounds  (1)  of  the  iusufticioncy  of  the  facta 
allegt^d,  and  (2)  the  statute  of  liuiitations. 
The  demurrer  was  overruled  by  the  trial 
court,  and  from  the  judKment  rendered 
thereon  this  appeal  Is  taken. 

The  contention  for  the  plaintiff  is  that, 
when  the  partnership  was  dissolved,  it 
terminated  the  relation  of  the  parties  as 
partners,  and  that  they  thereafter  stood 
to  each  other  in  the  relation  of  one  joint 
debtor  to  the  other  as  to  the  liabilities  of 
the  tirni.  Hence  he  claims  that  this  "is  a 
suit  by  one  of  two  joint  debtors  against 
hi^  fellow  debtor  to  recover  contribution 
for  one  half  of  a  joint  debt  paid  by  him," 
and  That  the  items  set  up  liy  the  defend- 
ant in  his  separate  defense  are  "simply 
clalmR  tor  contribution  by  one  joint  debt- 
or ugn!u!it  another;"  and  conseqaently. 


upon  the  theory,  ae  we  suppose,  that  each 
debt  at  the  date  of  its  payment  represent- 
ed a  cause  of  suit  for  contribution,  "tbe 
statute  besau  to  run  against  each  debt 
when   paid."     But   we  do   not  so  under- 
stand the  law.    In  the  absence  of  any  ar- 
rangement as  to  existing  liabilities,  after 
dissolution,  the  partnership  relation   be- 
tween the  partners  remains  until  thepart- 
neraiiip  affairs  are  adjusted.    A  debt  dnu 
by  the  firm  is  a   partnership  debt  as  much 
after  the  dissolution  as  before  it,  as  in  like 
manner  property   owned   by  the  partner- 
ship remains  partnership  property   until 
disposeti   of  or  segregated.    The  interesC 
of  a  partner  in  the  partnership  property 
Is  not  any  particular  part  or  portion  of  It, 
but  bis  share  is  in  the  balance  remaining 
after    tbe   payment   ut    tbe   partnership 
debts,  and  after  the  settlement  of  the  ac- 
counts between  tbe  several  partners;  tor  as 
UowK,  J.,  said  :  "His  copartners  hare  a 
spociijc  lien   on  his  share  of  the  assets  of 
th°  partnei-ship,   to  secure  his  indebted- 
ness to  the  firm,  and,  in  the  ascertain- 
ment   of    his  interest  in   the  property  of 
the  firm,   bis  indebtetlness  thereto   most 
be  taken  into  account   and  settled   oat 
of   his   share."      Over   v.    Hetheriugton, 
68    Ind.   389.    Nor   is  there  any  implied 
promise,   when   a    partner    pays    a    debt 
of  tbe  firm,  that  his  copartner  shall  pa^ 
hiro   their  proportion  of  the  debt  so  paid 
as  exists  between  joint  debtors,  when  one 
Joint  debtor  pays  the  joint  debt.    "  Where 
two   independent   parties     owe    a   joint 
debt,"  said  the  court  In  White  v.  Harlow, 
5   Gray,   468,  "and    one  pays  the  whole, 
which  he  may  be  compelled  to  do  by  the 
creditor,  the  law, in  the  absence  of  any  ex- 
press agreement  of  such  debtors,  implies  a 
promise  of  tbe  codebtor  to  him,  who  has 
thus  paid  the  whole,  to  pay  him  one  half 
of    the    common    debt  thus    discharged. 
But    when    one    partner    thus    pays    tbe 
whole  debt  the  law  implies  no  such  prom- 
ise;   it  merely  authorizes  hun  to  chaxfua 
the  whole  to  the  firm,  ia  the  partnership 
account  of  which  he  will  have  the  benefit 
as  a  credit  on  settlement  of  that  account 
voluntarily  or  by  a  suit  in  equity."     The 
difference  grows  out  of  the  lee^  relation 
of   the   parties.      Partnership   transactions 
are  not  a  disjointed  collection  of  distinct 
and  separate  matters.   "Nopartner, "say? 
Mr.  Parsons,  "has  a  several  and  personal 
claim  on  any  other  partner  for  any  mat- 
ter in  which  the  partnership  Is  interested, 
because  neither  can  the  partners   be  sepa- 
rated,—all  being  interested,  both  as  plain- 
tiffs and  defendants,— nor  can  any  claim 
or  item  of  claim  be  separated  froni  the 
other  Interests  of  the  partnerships.     One 
partner  ma.v   to-day  pay  much    more  or 
much  less  than  the  sum  which   would  fall 
upon  him  to  pay  in   proportion  either  to 
the  number  of  tbe  partners  or  to  his  share 
or  Interest  in  the  concern.    But  yesterday 
he  may  have  donejust  the  reverse,  and  the 
charge    or   credit    of   yesterday  must  be 
brought  into  connection    with  the  charge 
or  credit  of  to-day,  before  it  can  be  as- 
certained whether  he  has  paid  too  much 
or  too  little,   and   therefore    whether  he 
may  claim  oltbe  other  partners  or  they  of 
him.     But,  to  settle  this  question  finally 
and  justly,  the  charges  of  credits  of  all 
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otber  days,  and  not  only  bo,  but  of  atl  tbe 
other  partners,  must  be  taken  Into  consid- 
eration, before  it  can  be  ascertained 
whether  the  plaintiff  bas  a  Talid  clnlm 
asalnat  the  defendant."  Pars.  Partn.  p. 
*'20H.  Nor  can  one  partner  who  haa  paid  a 
pnrtnersbipdebt  sue  his  copartner  for  con- 
tribution, without  showinR  that  thepart- 
nership  affairs  have  been  fully  settled. 
The  right  depends  upon  tbe  state  of  ac- 
connts  then  exletinR. 

"  One  partner, "  said  EIvLIOTT,  J.,  "  who 
pays  a  partnership  debt,  cannot  sue  bis 
copartner  for  contribution  without  show- 
inR that  the  partnership  affairs  have  been 
folly  settled.  It  may  be  true  that  a  part- 
ner bas  paid  all  of  a  apeclHc  partnership 
liability,  and  yet  be  indebted  to  bis  asso- 
ciate. The  right  to  compel  contribution 
depends  upon  the  state  of  the  accounts  be- 
tween the  parties  upon  the  adjustment  of 
all  partnership  affairs.  •  •  •  The  rea- 
son of  this  rule  is  that,  until  all  tbe  part- 
nership affairs  are  adjusted,  there  can  be 
no  adjudication  of  the  rights  of  the  par- 
ties as  to  one  only  of  an  entire  series  of 
transactions.  In  order  to  determine  the 
rights  of  the  partners  as  to  one  of  many 
partnership  transactions,  it  is  necessary 
to  Icnow  their  rights  as  to  all,  for  the 
partnership  business  is  acoiitlnaoiisthing, 
not  a  broken  and  disjointed  collection  of 
distinct  and  separate  affairs."  Crosaley 
T.  Taylor,  83  Ind.  337.  When  the  affairs  of 
a  partnership  have  been  adjusted  and  set- 
tled, and  a  balance  appears  in  favor  of  one 
of  the  partners,  a  suit  for  contribution  lies 
as  well  inequity  as  at  law,  for  the  reme- 
dies are  concurrent.  McQunn  v.  Hanlin, 
29  Mich.  480.  Hence  one  partner  cannot 
sne  another  for  Ms  share  of  any  particular 
debt  or  transaction,  while  the  partnership 
accounts  are  unadjusted,  although  tbe  firm 
may  have  been  dissolved.  Harris  v.  Har- 
ris, 39  N.  H.  52.  The  conceded  facts  in  this 
case  show  that  the  partnership  has  been 
dissolved,  but  that  there  has  been  no  snch 
settlenientorwindlngup  of  the  partnership 
affairs  between  tbe  partners  as  to  show 
what,  if  anything,  is  due  from  one  to  the 
other.  In  such  case,  one  partner  cannot  sue 
the  other  for  contribution,  either  at  law 
or  in  equity,  for  any  matter  or  transaction 
connected  with  the  copartnership,  until 
the  partnership  nffalrs  have  been  adjtisted, 
and  a  balance  fonnd  dne  from  one  to  the 
Otber.  One  partner  may  sue  another  at 
law,  where  the  cause  of  action  was  never 
connected  with  the  partnership,  or  has 
been  separated  from  it  by  explicit  acts,  or 
'Where  the  partnership  Is  confined  to  a  slu- 

Sle  transaction.  Lawrenve  v.  Clark,  9 
•ana,  257.  Mr.  Justice  Story  says:  "The 
cases  in  which  a  recovery  can  he  bad  at 
law,  by  way  of  contribution  between  par- 
ties, are  very  few,  and  stand  upon  special 
circumstances.  The  usual,  and  indeed  al- 
most the  only  effectual,  remedy  is  in  equi- 
ty, when  an  account  of  all  the  partnership 
transactions  can  betaken."  1  Story,  Bq. 
Jur.  §  .'504.  As  this  suit  la  by  one  partner 
against  the  other  to  compel  contribution 
for  the  payment  of  a  partnership  debt, 
when  the  facts  show  that  there  has  been 
no  accounting  or  settlement  of  the  part- 
nership affnirn,  it  results  that  it  cannot  be 
uiaintaUied,  unless  the  solt  is  allowed  to 
v.29p.no.l0— 47 


embrace  an  accounting,  and  full  settle- 
meot  of  the  partnership  affairs:  and  then 
only  to  recover  such  excess  as  it  appears, 
after  such  accounting  and  settlement, 
that  tbe  plaintiff  beta  paid  beyond  bis 
share.  Until  this  balaace  Is  ascertained  In 
favor  of  one  or  the  other  partner,  there  ex- 
ists no  cause  of  action  for  contribution, 
and,  until  a  cause  of  action  exists,  tbe  stat- 
ute of  limitations  does  not  begin  to  run. 
There  was  no  error  In  overruling  tbe  de- 
murrer. 


Stitt  et  a,l.  v.  Bush. 

(Supreme  Court  of  Oregon.    April  11, 1893.) 
Descbkt  of  Rbaltt  —  Dbath  or  Unmabried  Mt- 

NOR  Child— Rights  of  Surviving  Cbildrek. 
HMl's  Code,  i  3098,  subd.  2,  provides  that 
the  real  property  of  an  intestate  leaving  no  wife 
nor  Issue  shall  descend  to  his  father.  Held, 
where  a  woman  died  leavini?  as  survivors  her 
husband  and  four  minor  cbildro'i,  that  the  inter- 
est in  bor  land  of  two  of  the  cuildren  who  died 
under  age  and  unmarried  descended  to  their 
father,  tbe  provision  of  subdivision  6,  that 
where  an  intestate  shall  leave  one  or  more  chil- 
dren, "and  the  issue  of  one  or  more  deceased 
children, "  and  any  of  such  sarvlving  children 
shall  die  underage,  without  having  been  married, 
all  real  property  that  came  to  such  deceased 
child  shall  descend  to  tbe  other  children  of  such 
intestate,  etc.,  being  inapplicable. 

Appeal  from  circuit  court,  Washington 
county;  Frink  J.  Taylor,  .Judge. 

Suit  for  partition  by  Adelia  Stltt  and 
another  against  D.  E.  Bush  and  others. 
From  a  decree  of  partition,  defendant 
Bush  appeals.    Reversed. 

Williama  &  Wood,  for  appellant.  Tbos. 
H.  Tongue,  tor  respondents. 

Bran,  J.  This  is  a  suit  for  partition  of 
real  property.  The  facts  are  that  in  May. 
1879,  Maria  E.  Bush,  tbe  ivlfe  of  tbe  ap- 
pellant, died  intestate,  seised  and  possessed 
of  the  real  property  in  controversy,  leav- 
ing as  survivors  her  husband  and  fonr 
minor  children.  Two  of  these  children 
(both  males)  subsequently  died  under  age 
and  unmarried.  The  question  for  decision 
is  whether,  upon  the  death  of  these  two 
children,  their  interest  in  their  mother's 
estate  descended  to  the  father  or  to  their 
brother  and  sister.  The  solution  of  this 
question  dependn  upon  the  construction  to 
be  given  to  the  statute  of  descent  In  foree 
»t  the  time  of  Mrs.  Busli's  death,  fsec- 
tlon  3U9»<.  Hill's  Code,)  and  its  applicabil- 
ity to  the  case  in  band.  By  subdivision  2 
of  this  section  it  is  provided  that.  If  any 
person  shall  die  seised  of  any  real  proper- 
ty, not  having  lawfully  devised  the  same. 
If  he  leave  no  issue  nor  wife,  such  real 
property  shall  descend  to  bla  father.  This 
provision  precisely  embraces  tbe  case  of 
the  two  minor  children  of  Mrs.  Buah,  and 
furnishes  the  rule  governing  the  descent 
of  their  estate,  unless  it  Is  quallBed  and 
controlled  by  subdivision  6  of  the  same 
section,  which  is  as  follows:  "(6)  If  the 
intestate  shall  leave  one  or  more  ciilldren, 
and  the  Issne  of  one  or  more  deceased 
children,  and  any  of  such  surviving  chil- 
dren  shall  die  under  age,  witbout  having 
been  married,  all  such  real  property  that 
came  to  such  deceased  child  by  Inherit- 
ance from  aach  intestate  shall  descend  in 
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equal  Bhares  to  the  other  children  of  encta 
inteetate,  and  to  the  imne  of  any  other 
children  of  such  intetitate  who  Bball  have 
died,  by  riKht  of  reprenentation;  but  it 
all  the  other  children  of  such  intestate 
shall  be  also  dead,  and  any  ot  them  shall 
have  left  lusue,  Huch  real  property  so  in- 
herited by  such  deceased  child  shall  de- 
scend to  all  the  Issue  of  such  other  chil- 
dren of  the  intestate  in  equal  shares,  if 
they  are  in  the  same  degree  of  Itlndred  to 
such  deceased  child ;  otherwise  they  shall 
tai:e  by  ri^ht  of  representation.  The  con- 
tention for  plaintiff  Is  that  this  subdivis- 
ion qualifies  and  controls,  and.  In  effect, 
modifies,  the  previous  provisions  ot  the 
section,  so  that,  if  any  person  die  intes- 
tate, seised  of  real  estate,  leaving  two  or 
more  children,  and  any  of  such  surviving 
children  die  nndnr  age  and  nnmarricd,  all 
such  real  property  that  came  to  such  de- 
ceased child  by  inheritance  from  such  in- 
testate shall  descend  in  equal  ]iarts  to  the 
remaining  children,  the  same  as  if  such 
child  had  died  in  the  lifetime  of  the  intes- 
tate; and  therefore,  on  the  death  of  the 
two  minor  children  of  Mrs.  Bush,  their  in- 
terest in  their  mother's  estate  descended 
to  the  remaining  children,  and  not  to  the 
father,  as  would  have  been  the  case  if  sub- 
division 3  is  to  control.  This  contention 
is  based  upon  the  assumption  that  subdi- 
vision 6  provides  for  a  case  ot  a  parent 
dying  leaving  several  children.  Bnt  by  Its 
language  it  only  applies  in  cases  wheretne 
intestate  has  left  one  or  more  children,  and 
also  the  issue  of  one  or  more  deceased  chil- 
dren. By  the  terms  of  this  statute,  to  make 
it  applicable, itisnotenough  thattheinten- 
tate  shall  leave  one  or  more  children,  but 
it  is  necessary  that  he  shall  leave  one  or 
more  children  and  the  issue  of  one  or  more 
deceased  children,  and  these  facts  must 
exist  in  conjunction,  before  this  aub- 
division  becomes  applicable.  This  Is  the 
obvious  Import  of  the  language  of  the 
statute,  and  it  cannot  he  made  applicable 
to  the  case  at  bar  without  rejecting  as 
surplusage  all  reference  to  the  issue  of  de- 
ceased children,  and  this  we  cannot  do. 
AVe  have  been  unable  to  And  a  similar 
statute  in  any  of  the  other  states,  and  we 
do  not  thinli  any  such  exists.  The  statute 
of  descent  in  Massachusetts,  prior  to  1870, 
and  several  of  the  other  states  modeled  aft- 
er the  Ensllsh  statute  of  distributions,  (22 
&  23CHr.  II.c.  10,)provldeHthat,  If  any  per- 
son die  leaving  several  children, or  leaving 
one  or  more  children  and  the  issue  ot  one 
or  more  deceased  children,  and  any  of  such 
children  shall  die  under  age  andunmarried, 
all  the  estate  that  came  to  such  deceased 
child  by  inheritance  from  such  deceased 
parent  shall  descend  to  the  other  children 
in  equal  parts, and  to  the  issue  of  anysncb 
other  children  who  have  died,  by  right 
ot  representation.  Under  these  statutes 
it  has  been  held  that  where  a  man  dies 
leaving  several  children,  and  one  ot  them 
dies  under  age,  and  unmarried,  the  surviv- 
ing children  of  the  father  will  take  the 
share  of  the  deceased  child,  to  the  exclu- 
sion ot  the  other  heirs.  Buney  v.  Kd- 
mands,  15  Mass.  291;  Nash  v.  Cutler,  16 
Pick.  401 ;  De  Castro  v.  Barry,  18  Cal.  96; 
Croweil  v.  Clough,  23  N.  H.  207;  Burke  v, 
Burke,34Micb.451.   Bnt  It  will  be  observed 


that  these  statutes  become  applicable 
upon  the  happening  of  either  of  two  con- 
ditions:  f^rst-  When  the  Inteetate  shall 
leave  several  children;  and,  second,  when 
be  shall  leave  one  or  more  children  and 
the  issue  of  a  deceased  child  or  children. 
The  first  ot  thesecondUionsbasbecn  omit- 
ted from  our  statute,  leaving  only  the  sec- 
ond ;  and  therefore  the  cases  above  cited 
have  no  application  here.  Why  a  portion 
only  ot  this  statute  should  have  been 
adopted  by  the  legislature  ot  this  slate, 
and  what  reason  can  be  suggested  why 
the  statute  should  be  made  applicable  to 
the  case  of  n  person  dying  leaving  one 
or  more  children  and  the  issue  of  a  de- 
ceased child,  and  not  to  the  case  ot  a  per- 
son dying  leaving  children  only,  is  not 
apparent;  but  that  such  is  the  langaage 
of  the  statute  seems  clear,  and  the  coorts 
cannot  supply  the  omission.  State  v. 
Simon.  20  Or.  S65,  26  Pac.  Rep.  170.  The 
facts  ot  this  case  not  coming  within  the 
provisions  of  subdivision  6,  we  conclode 
that  upon  the  death  of  thetwo  minorchil- 
dren  of  Mrs.  Bush  their  interest  In  the 
property  in  controversy  descended  to 
their  father,  and  not  to  their  brother  and 
sister ;  and  the  decree  of  the  court  below 
mnst  be  reversed. 


Rayburn  v.  Datibso.n  et  at. 

(Supreme  Court  qf  Oregon.    April  11, 1892.) 

MOKTGAOES— Bo!»A  FiDBS  OF  ASSIO.fEE— NOTICI— 
FOBCCLOSUBE— FlBADINO — OBJECTIONS  WAIVED. 

1.  Land  was  convened  to  piaintUTs  brother, 
who  conveyed  it  to  their  father,  taking  a  mort- 
ga(^  trom  him.  Tbis  mortgage  was  asslKned  to 
plaintilT,  who  was  the  aeeut  of  his  brother,  and 
had  conducted  the  whole  transaction  for  him. 
When  the  first-named  conveyance  was  made,  W. 
was  in  possession  under  a  contract  with  the 
owner,  and  continued  to  hold  the  same  under  a 
defective  deed  until  plaintiff's  father  evicted 
him  by  force.  W.  subsequently  had  a  lien 
Charged  on  the  land  against  the  father,  and  it 
was  sold  under  execution  to  defendants.  Beld. 
in  a  suit  to  foreclose  the  mortfcaKe,  that  plaintiff 
took  the  assig-nment  of  the  mortgage  with  notice 
of  the  equities  of  W.,  and  that  his  lien  was  sub- 
ordinate to  that  of  defendants. 

2.  Defendants'  answer  alleged  'W.'s  purchase 
of  the  land  on  a  date  prior  to  that  of  the  mortgage, 
and  tbis  allegation  was  denied  in  the  reply.  Evi- 
dence was  taken,  and  the  trial  proceeded  on  Uie 
theory  that  the  priority  of  the  mortgage  ^as  at 
issuo.  Held,  that  objection  could  not  be  made  on 
appeal  for  the  first  time  that  the  answer  did  not 
deny  the  allegation  of  the  complaint  that  defend- 
ants' interest  was  subsequent  and  subject  to  the 
mortgage. 

Appeal  from  circuit  court,  Benton  coun- 
ty; M.  L.  Pipes,  Judge. 

Suit  to  foreclose  a  mortgage,  by  J.  W. 
Kayburn  against  B.  M.  Davissoo  and 
others.  From  a  decree  for  reupundente, 
complainant  appeals.    Affirmed. 

J.  W.  Raybiiru,  ia  pro.  iter.  John  Bur- 
nett, John  Kelaay,  and  W.  S.  McFuddea, 
for  respondents, 

liORD,  J.  This  is  a  suit  to  foreclose  a 
mortgage  on  certain  real  property  de- 
scribed in  the  record.  The  complaint  is 
in  the  usual  form.  The  mortgagors  made 
default.  The  defendants  Uavisson  and 
HartlesB,  alter  denying  the  facts  ellegeU, 
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set  up  two  separate  detenBra.  The  asreed 
facts  arp,  in  Huliatance,  that  on  tbe  6tb 
day  of  November,  1886,  tbe  defendant  S. 
Raybnrn  and  wife  made,  executed,  and  de- 
livered to  Ed.  L.  Rayburn  the  note  and 
mortgage  mentioned  in  tbe  complaint  on 
the  real  property  in  tblB  suit;  that  the 
f>anie  were  duiy  recorded;  and  that  In 
April,  ISST,  tbe  uaid  Ed.  L.  Kaybnrn  aold 
and  HBAlgned  the  Haid  note  and  mortguge 
to  this  plaintiff;  that  in  the  year  1888  one 
Alexander  Wood  brought  a  suit  In  the  cir- 
cuit court  of  Bald  county  against  B.  Ray- 
burn  for  the  purpose  of  making  a  charge 
or  lien  upon  tsaid  real  property  herein 
mentioned  of  the  sum  of  $o!il,  and  that  in 
1S.S9  a  decree  was  rendered  therein  to  that 
effect,  and  that  the  said  property  be  sold 
to  satisfy  the  same;  that  subsequently 
the  said  real  property  was  sold  by  the 
sheriff  by  virtue  of  an  execution  issued  up- 
on said  decree,  and  at  such  sale  the  defend- 
ants Daviflson  and  Hartless  became  the 
purchasers;  that  the  said  sale  was  duly 
confirmed,  and  a  deed  made  by  thesheri^, 
which  has  been  duly  recorded. 

It  is  stipulated  by  the  parties  that  the 
evidence  In  the  case  of  W  ood  v.  Rayburn, 
IM  Or.  S,  22  Pac.  Rep.  521,  shall  be  taken  as 
evidence  in  this  suit.  In  Wood  v.  Ray- 
burn, supra,  it  was  held  that  the  defend- 
ant had  such  notice  of  therights  and  equi- 
ties of  the  plaintiff  as  to  put  a  prudent 
man  on  inquiry,  and,  as  a  consequence,  he 
was  charged  with  all  tbe  consequences  of 
actual  notice.  As  the  evidence  to  be  ap- 
plied in  this  case  is  the  same  as  was  ap- 
plied in  thr»t  case,  our  first  inquiry  is 
whether  the  plaintlfflsaffected  with  notice 
of  tbe  equiries  of  Wood.  The  facts  show 
that  Wood  was  in  possession  of  tbe  land 
under  a  contract  with  Mary  E.  Huffman 
In  July,  1881,  and  that  some  years  there- 
after, while  he  waa  still  in  possession  un- 
der a  deed  which,  for  want  of  proper 
acknowledgment,  was  defective,  she  made 
a  conveyance  of  tlie  same  land  to  E.  L. 
Ray  hum,  the  brother  of  the  plaintiff, 
who  conducted  the  whole  transaction  for 
him.  and  thetransfcr  of  theaame  property 
to  S.  Rayburn,  his  father,  who  gave  the 
note  and  mortgage  in  this  suit  to  E.  L. 
Rayburn,  which  were  sni)sequently  trans- 
ferred to  thepialntifl.and  upon  which  this 
auit  for  foreclosure  was  brought.  It  is 
not  posslhln  to  read  tbe  evidence  of  the 
transactions  which  took  place  in  reference 
to  this  property  by  the  Rayburns  while 
Wood  was  in  possession  without  being 
strongly  impressed  with  the  conviction 
that  the  plaintiff  had  actual  notice  of  tbe 
equities  of  Wood.  His  dealings  with  Mrs. 
Huffman  in  respect  to  this  property  lend 
stronglj'  to  this  conclusion.  As  be  dealt 
with  her  at  the  time  the  deed  was  execut- 
ed to  his  brother,  and  was  the  principal 
actor  In  the  matter,  his  conversation  with 
her  in  respect  to  the  taking  of  the  deed, 
and  all  tbe  circumstances  surrounding  the 
transaction, iudicate  that  he  must  havehad 
some  Information  or  knowledge  ofVVood's 
equitiesin  the  land.  Heknewwhen  betook 
this  morterage  from  his  brother  that  the 
mortgagor.hlsfatber,  had  never  been  seised 
nor  in  possession  of  the  land  until  IHSO, 
and  the  evidence  of  Felger  is  to  the  effect 
that  be  obtained  possession  then  hyforce; 


but  the  evidence  does  show  that  Wood 
was  in  possession  of  the  land  from  July 
1881,  until  S.  Rayburn,  the  father,  obtained 
possession  of  it  as  indicated.  Mrs.  Huff- 
man was  not  in  possession  when  she  made 
the  deed  to  E.  L.  Rayburn,  and  Wood  was 
in  possession,  open  and  notorious,  at  that 
time,  and  for  several  years  preceding. 
This  mortgage  was  taken  on  the  land  with 
notice  of  all  these  facts.  It  Is  not  neces- 
sary to  specify  the  circumstances  in  detail. 
The  proposition  Is  elementary  that  pos- 
session of  land  constitutes  one  kind  of  no- 
tice. Open  and  exclusive  possession  is 
sufficient  to  put  a  pnrchaserupun  inquiry. 
Fair  V.  Stevenot.  29  Cal.  486;  Fell  v.  Mc- 
Elroy,  36  Cal.  268.  "The  rule  is,"  said 
DowNEK,  J.,  "that  possession,  to  be  no- 
tice, must  be  open,  visible,  exclusive,  and 
unamblgaons,  not  liable  to  bo  misunder- 
stood or  misconstrued."  Ely  v.  Wilcox, 
20  Wis.  559.  In  Moyer  v.  Hinman,  13  N.  Y. 
ISO,  the  plaintiff  was  in  actual  possession 
of  farming  lands,  under  a  contract  of  pur- 
chase, and  that  circumstance  was  held 
notice,  to  all  peraons  who  had  subsequent- 
ly become  interested  in  the  premises,  of  all 
the  plaintiff's  rights  under  his  contract. 
In  Kank  v.  Flagg,  3  Barb.  Cb.  316,  it  was 
held  that  the  actual  possession  of  the 
premises  by  the  tenant  of  a  purchaser  was 
constructive  notice  to  subsequent  mort- 
gagees of  the  equitable  rights  of  such  pur- 
chaser. There  must  t>e  actual  possession, 
manifested  by  such  acts  of  ownership  as 
would  be  observed  by  others.  16  Amer. 
&  Eng.  Enc.  Law,  802,  804,  805.  A  person 
taking  a  conveyanceof  land  when  aoothur 
is  in  the  actual  and  visible  possession 
thereof  will  beaffected  withnoticeof  every- 
thing In  relation  to  tbe  title  which  could 
be  known  on  diligent  Inuuir.v.  Where  a 
party  has  notice  of  such  facts  as  should 
put  a  prudent  man  on  Inquiry,  a  failure  to 
make  such  inquiry  is  visited  with  all  the 
consequences  of  actual  notice.  Wood  ▼. 
Rayburn,  18  Or.  3,  22  Pac.  Rep.  521.  The 
possession  of  Wood  was  of  that  open  and 
visible  character,  aud  manifested  by  such 
acts  of  ownership. as  would  have  been  ob- 
served and  known.  Where  such  is  the 
case,  notice  will  be  imputed.  There  is  no 
other  reasonable  inference  from  tbe  fact^. 
The  reason  is  that,  when  such  facts  come 
to  the  knowledge  of  a  purchaser  or  snbsa- 
quent  incumbrancer,  the  law  requires  him 
to  pursueit  until  it  leads  to  notice.  "  What- 
ever," said  Stkerett,  J.,  "puts  a  party 
on  Inquiry  amounts  to  notice,  provided 
the  Inquiry  becomes  a  duty,  as  in  tbe  case 
of  purchasers  and  creditors,  where  the 
inquiry,  if  pursued,  would  lead  to  knowl- 
edge. "     Parke  v.  Neeley,  90  Pa.  St.  59. 

The  plaintiff  here  was  agent  for  the  de- 
fendant in  the  transaction  which  culmi- 
nated in  the  suit  of  Wood  v.  Rayburn, 
supra.  His  conduct  In  that  negotiation 
and  transaction  indicated  that  bethought 
and  believed  tbe  deed  of  Mrs.  Huffman  to 
Wood  was  void.  He  knew  that  Mrs. 
Huffman  was  not  in  possession  when  the 
deed  to  his  brother  Ed.  L.  Rayburn  was 
made,  and  that  Wood  was  in  possession 
of  the  land.  The  fact  of  Wood's  open  and 
exclusive  possession  from  July,  1881,  con- 
fr<mted  him.  As  the  agent  of  his  brother 
in   that  transaction  he  had  notice  of  all 
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these  matters.  It  la  a  general  rule  tbat 
DoticH  to  an  asent  is  notice  to  tbe  prlncl< 
jtal.  "  Whenever  tbe  aKent, "  says  Mr. 
Wbarton,  "acting  within  the  Bcope  of  hia 
duties  tor  bis  principal,  receives  notice  in  a 
matter  in  which  be  represents  tbe  princi 
pal,  sach  notice  is  notice  to  tbe  principal, 
altboiiKh  the  notice  Is  not  received  lu  the 
Identical  transaction  to  which  tbe  notice 
relates.  The  test  is  whether  tbe  informa- 
tion was  of  a  character  (Vhlch  it  was  the 
daty  uf  the  agent  to  communicate.  It  so, 
it  ijinds  the  principal."  Whart.  Ag.  §  178. 
And  in  consonance  with  this  principle,  tbe 
mattero  of  which  J.  W.  Raybarn,  the 
plaintiff  here,  as  agent,  had  notice,  were 
held  to  bind  the  defendant  in  Wood  v. 
Raybarn,  18  Or.  8,  22Pac.  Rep.  !}21.  W  hen 
the  plaintiff  in  this  case  subsequently 
took  his  mortgage  by  assignment  from  E. 
L.  Rayburn,  wlio  had  sold  the  land  tn  his 
father,  tbe  defendant  in  Wood  v,  Ray. 
burn,  took  the  mortgage  from  him  6o  as- 
signed. It  was  with  a  knowledge  of  all 
these  facts, — of  Wood's  open  aud  ezcluslve 
possession  under  his  contract,— and  we 
must  conclude  that  the  plaintiff  and  bis 
assignor  bad  notice  of  tbe  same  when  such 
mortgage  was  taken  and  when  It  was 
assigned.  In  a  word,  we  are  satisfied 
from  the  evidence  tbat  the  plaintiff  was 
chargeable  with  notice  of  Wood's  equities 
when  he  took  tbe  assignment  of  the  mort- 
gage. Nor  has  he  ever  denied  such  no- 
tice. Hia  mortgage  must,  therefore,  be 
considered  tbe  junior  incumbrance,  subject 
to  the  lieu  of  Wood  on  the  land  in  ques- 
tion for  his  purchase  money.  The  result 
is  that  the  sale  to  Davisson  and  Hartless 
of  tbe  land  transferred  to  them  tbe  lien  of 
Wood,  and  as  his  successors  they  have  a 
Hen  prior  to  the  plaintiff. 

On  the  argument  it  was  suggested  that 
tbe  answer  failed  to  deny  tlie  allegation 
In  tbe  complaint  that  the  defendants'  in- 
terest was  subsequent  aud  subject  to 
plaintiff's  mortgage.  That  allegation 
Is  not  in  so  many  words  denied  by  the  an- 
swer, but  it  is  denied  argumentatively  by 
alleging  Wood's  purchase  of  tbe  land  of 
the  Huffmaus  on  the  9tfa  day  of  July,  18S1. 
This  antedates  the  mortgage,  and  is  denied 
by  the  reply.  Such  a  method  of  forming 
issues  is  irregular,  and  not  to  be  encour- 
aged:  but  when  the  evidence  has  all  been 
taken,  and  tbe  case  has  proceeded  to  trial 
without  objection  on  an  issue  that  la  de- 
fectively stated,  we  do  not  think  that 
either  party  should  be  permitted  to  raise 
tbe  objection  in  this  court  for  the  first 
time.  Tbe  easels  here  upon  its  facts,  and 
as  such  we  have  exatnlned  and  decided  it. 
Owing  to  some  matters  in  the  brief  and 
the  evidence  set  out  in  Wood  v.  Rayburn, 
18  Or.  3.  22  Pa.  Rep.  521.  stipulated  to  be 
used  In  this  case,  we  take  occasion  to  say 
that  it  does  not  appear  to  ub  from  the 
evidence  tbat  the  deed  of  Mary  E.  Huff- 
man to  Ed.  L.  Rayburn  waschunged  or  al- 
tered by  J.  W.  Rayburn  after  she  signed  It. 
On  the  contrary,  the  preponderance  of  the 
evidence  is  tbe  other  way,  and  this  state- 
ment is  made  to  avoid  any  inference  of 
tbat  kind;  but,  in  the  view  we  have  taken 
of  tills  case,  the  consideration  of  this  ques- 
tion becomes  unnecessary.  Tbe  decree  of 
tbe  court  below  must  be  affirmed. 


Rrkd  t.  Lowe. 
(Supreme  Court  of  UiCaA.    April  1, 189S.) 

SPBCinO  PBBPOBMASCB— TjNCERTilN  CojrPHACT. 

In  an  action  to  compel  specific  performance 
of  a  contract  to  convey  land,  it  appeared  that 
the  contract  was  to  sell  a  piece  of  land  either  6 
by  10  or  0  by  20  rods  deep,  to  be  taken  either 
way  from  the  grantor's  house.  The  gruntor 
owned  a  lot  80  rods  square,  bounded  on  the  west 
by  Q  street,  and  on  the  south  by  Twenty-Third 
street.  The  house  was  on  the  corner  made  by 
the  two  streets,  leaving  an  unoccupied  frontage 
on  one  street  of  16  rods,  and  on  the  other  uf  18 
rods.  Held  tbat,  as  there  was  nothing  in  the 
contract  to  show  which  6  rods  of  tbe  unoccupied 
frontase  on  either  street  was  to  be  taken,  the 
contract  was  void  for  unoertaintj. 

Appeal  from  district  court,  Weber  coun- 
ty; Jamks  a.  Minkr,  Justice. 

Action  by  Charles  R.  Reed  against  Will- 
iam Lowe,  administrator,  to  compel 
specific  performance  of  a  contract  to  con- 
vey land.  From  a  judgment  tor  plaintiff, 
defendant  appeals.     Reversed. 

H.  H.  Rotapp,  for  appellant.  L.  R. 
Rogers,  for  respondent. 

Zanic,  C.  J.  This  action  was  brought 
for  the  specific  periormance  of  the  follow- 
ing contract:  "Ogiien,  April  2. '88.  Agree- 
ment for  sale  of  real  estate:  I.  tbe  under- 
signed, do  hereby  declare  that  I  have  sold 
to  Nils  Karl  Ardahl  a  cow,  for  thi;.  sum  ot 
f 3.5.00,  five  dollars  on  the  first  day  of  May, 
and  afterwards  ten  dollars  each  month 
until  tbe  amount  is  paid.  Also  do  I  sell 
to  N.  K.  Ardahl  a  part  of  my  lot  on  tbe 
bench,  slse  6x10  rods  deep,  to  be  taken 
either  way  from  my  house,  for  the  sum  <>t 
seventy-five  ($75.00)  dollars  per  rod,  or,  if 
It  ia  taken  6x20  rods,  for  the  aum  of  one 
hundred  ($100.00)  dollara  per  rod;  in 
either  case  on  the  following  agreement: 
Tbat  one  hundred  ($100.00)  dollars  be 
paid  on  tbe  first  day  of  October,  and  after- 
wards one  hundred  ($100.00)  dollars  a 
year,  with  12  per  cent,  interest  each  year, 
and  deed  to  be  given  on  the  first  day  of 
October,  1888.  John  Swk.nson."  This 
case  was  referred  to  a  referee,  to  be  tried 
aud  determined,  and  judgment  rendered 
by  bim.  The  referee  f^ported  findings  of 
fact,  conclusions  of  law,  and  a  judgment 
and  decree  for  a  specific  periormance  of 
the  contract,  which  was  entered  by  the 
court.  It  appeared  in  evidence  on  the 
trial  that  John  iSwenson  owned  lot  2,  In 
block  40,  In  Ogden  City.  Utah;  that  tbe 
lot  was  20  rods  square;  that  It  was 
bounded  on  the  west  by  Quincy  avenue, 
and  on  the  south  by  Twenty-Third  street: 
that  the  side  of  the  house  upon  tlie  lot 
furthest  from  one  street  was  leas  than  2 
ruda,  and  tbe  aide  furthest  from  the  other 
street  was  less  than  4  rods;  so  that  there 
was  a  frontage  on  tbe  one  of  18  rods,  and 
on  tbe  other  of  16  rods,  from  which  tbe 
piece  of  ground  attempted  to  be  sold  was 
to  be  selected.  The  portion  to  be  con- 
veyed was  to  be  6  by  10  rods,  or  6  by  20 
rods,  and  to  be  taken  In  either  direction 
from  the  honse,  at  tbe  option  of  the  pur- 
chaser. The  description  attempted  Indi* 
cates  that  the  ground  to  be  conveyed  was 
to  have  a  frontage  of  6  rods  on  one  or  the 
other  of  the  streets  named,  and  that  tbe 
aame  was  to  be  taken  from  the  18  rods  on 
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the  one  street  or  the  16  rods  on  the  other; 
but  whether  the  B  rods  next  to  the  houwe 
or  the  6  furthest  from  it,  or  In  fact  which 
6  rods,  cannot  be  ascertained  from  the 
deeoriptiou  In  the  contract  or  any  refer- 
ence that  It  contains.  Without  adding  to 
the  description,  It  cannot  be  made  cer- 
tain ;  no  line,  roonamcut,  object,  or  fact 
is  mentioned  from  which  the  description 
can  be  made  certain.  A  description  Is  re- 
garded as  sufHcientiy  detlnlts  and  certain 
when  it  contains  a  reference  from  whic  h 
it  can  be  made  certain.  In  the  descrip- 
tion in  question  no  such  reference  is  made. 
The  contract  attempted  to  be  made  is 
void  for  uncertainty,  and  we  are  of  the 
opinion  that  the  decree  was  erroneous. 
It  is  unnecessary  to  consider  the  other 
errors  assigned  In  tlie  record.  The  Judg- 
ment of  the  court  below  Is  reversed. 

Anderson  and  Bi.ackbdbn,  JJ.,  concui. 


Link  v.  Union  Pac.  Ry.  Co. 

(SuprerM  Cowrt  <(f  Wyrnninn.    April  19, 1892.) 

Ketiew   oh    ^fpexl— Harmless    Ekrok — New 

TkIAL— NeWLT-DISCOVSRED  EviDESiOE. 

1.  Where  ejectment  is  brought  by  a  railroad 
company  tor  land  claimed  undsr  certain  grants, 
and  the  defendant  fails  to  show,  as  is  requisite, 
that  her  right  had  attached  prior  to  the  location 
of  the  road  and  the  withdrawal  of  the  land  from 
private  entry,  error  occurring  in  the  admission 
or  rejection  of  evidence  on  other  questions  in  the 
case  cannot  be  held  prejudicial. 

'i.  A  new  trial  trill  not  lie  granted  on  the 
ground  of  newly-disnovered  evidence,  ivheresuch 
evidence  is  merely  cumulative,  and  does  not  go 
to  the  material  point  of  the  case. 

Appeal  from  district  court,  Albany  coun- 
ty ;  M.  C.  SAt'Fi.EY,  Judge. 

Action  of  ejectment  brought  by  the  Un- 
ion Pacific  Railway  Company  against' 
Cecilia  F.  Link.  From  a  Judgment  lor 
plaintiff,  defendant  appeals.    Affirmed. 

William  Ware  Peck  an(\  W.H.FUbbnck, 
for  plaintiff  In  error,  Lacey  &  Van  lie- 
ranter,  tor  defendant  in  error 

CoNAWAT,  J.  Defendant  in  error  brought 
Its  action  In  the  district  court  for  the  pos- 
aeeslon  of  a  part  of  section  35  in  town- 
ship 16  N.,  of  range  73  W.  of  the  sixth  P. 
M.,  claiming  by  virtue  of  a  patent  Issued 
to  its  grantors,  of  date  January  5,  1876. 
Plaintiff  In  error  claimed  the  premises  in 
controversy  by  virtue  of  possession  and 
improvement  there«)f  by  her  husband  and 
other  parties,  to  whose  rights  she  claims 
to  have  succeeded,  constituting  a  claim 
of  some  kind  nnder  theland  laNVS  of  the 
United  states.  This  Is  claimed  to  beelther 
a  homestead  claim,  or  pre-emption  claim, 
or  a  bona  Me  improvement  claim,  which, 
it  is  claimed,  attached  prior  to  the  definite 
location  of  the  line  of  the  nnion  Pacific 
Railway,  and  the  withdrawal  of  the  land 
from  pre-emption,  private  entry,  and  sale, 
under  the  land-grant  acts  of  1862  and  1864 
to  the  Onion  Pacific  Railroad  Company, 
the  predecessor  of  the  defendant  In  error. 
Defendant  In  error  proved  title  under  the 
patent  issued  under  these  land  grants, 
and  subsequent  transfers  to  It.  It  was 
then  Incumbent  on  plaintiff  In  error  to 
show  at  least  that  the  claim  under  which 


she  holds  possesalun  had  attached  prior 
to  the  withdrawal  of  the  land.  This 
she  failed  to  do.  Alargenumberof  assign- 
ments of  error  are  set  up,  in  the  rejection 
of  evidence  offered  by  plaintiff  in  error, 
aud  in  the  admissiou  of  evidence  of  defend- 
ant In  error  over  the  objection  of  plaintiff 
in  error.  The  rejected  evidence  does  not 
go  to  the  point  of  showing  that  any  valid 
claim  had  attached  to  the  land  prior  to 
its  withdrawal.  In  fact,  there  was  no 
evidence  offered  to  show  when  the  definite 
location  of  the  line  of  the  Union  Pacific 
Railroad  was  made,  and  when  the  with- 
drawal of  the  land  took  place.  Under 
these  circumstances,  if  any  error  occurred 
in  the  admission  or  rejection  of  testimony 
on  other  questions  arising  in  the  ease,  it 
could  not  have  been  prejudicial  error. 

Krror  Is  assigned  to  the  overruling  of 
the  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  testimony.  The  tes- 
timony is  not  shown  to  be  newly  discov- 
ered. It  is  merely  cumulative,  and  does 
not  go  to  the  material  point  already  spec- 
ified. It  is  not  claimed  that  it  would 
show  the  date  of  the  withdrawal  of  the 
lands.  Nothing  short  of  such  a  showing 
could  authorize  the  reversal  of  the  Judg- 
ment. This  record  shows  no  prejudicial 
error.    The  judgment  is  affirmed. 

Groesbeck,  C.  J.,  and  Meurei.!.,,  J,,  con- 
cur. 


School  Dist.  No.  2  of  Jou.nson  Cou.nty 

V,  Hart. 

(Supreme  Court  of  Wyoming.    April  19, 18930 

Dedication— For  Bcbool  Pcrposrs— Jcdomekt 

— Time  op  Taking  Effect. 

L  Land    dedicated   for   school   purposes  to 

publlo   use   reverts  to  the  dedicator   upon  its 

abandonment  for  such  purposes.    27  Pac.  Rep.  919, 

afilrmed. 

2.  A  judgment  takes  effect  upon  the  rights 
of  the  panics  as  they  exist  at  the  time  of  the 
trial  and  rendition  thereof,  and  not  as  they  ex- 
isted at  the  oommencemeot  of  tbe  salt 

On  rehearing. 

CoNAWAT,  .7.  In  support  of  the  motion 
for  a  rehearing,  it  is  contended  that  non- 
user  or  abandonment  of  realty,  dedicated 
to  public  use,  does  not  caune  it  to  revert 
to  the  dedicator.  This  proposition  is  am- 
biguous, and  does  not  state  the  general 
rule  correctly.  The  cases  cited  In  support 
of  the  proposition,  with  one  exception,  are 
cases  of  dedications  tor  streets,  public 
parks,  and  wharves.  In  these  cases,  ease- 
ments attach  in  fa ror  of  neighboring  kb- 
tates.  But  when  such  streetH,  parks,  or 
wharves  are  vacated  by  proper  authority 
the  land  reverts.  Under  our  school  laws, 
no  easements  attach  to  school  district 
property  in  favor  of  other  estates.  The 
district  school  board  may  sell  the  prop- 
erty when  they  have  acqnired  the  title, 
or  vacate  it.  or  cease  to  use  it  for  the  pur- 
poses of  the  dedication  whether  they 
have  acqnired  the  title  or  not.  This  they 
have  done  in  this  case.  No  one  has  at- 
tempted to  prevent  it,  or  questioned  their 
authority  to  do  it.  We  treat  the  property 
In  question  as  dedicated  pro[>ert.v.  This 
is  the  most  favorable  view  for  appellant 
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and  complainant  that  the  evidence  admits 
of.  If  appellant  acquired  any  risrht  to  the 
property,  It  wan  by  dedication.  Ttie  case 
uf  School  Diat.  v.  Heath,  66  Cal.  478,  is  re- 
lied on.  Ab  In  the  case  at  bar,  there  was 
iu  that  caBe  a  dedication  to  public  uee  for 
Bchool  purposes,  by  parol,  of  realty  to 
which  the  dedicator  had  not  at  the  time 
ubtaloed  title.  But  here  there  was  a  con- 
tinuuuB  uBe  for  school  purposes.  The 
dedicator  attempted  to  reclaim  the  prop- 
erty. He  was  enjoined  from  doing  so,  "so 
Ions  as  the  same  should  be  used  for  school 
purposes. "  The  case  sustains  the  declBion 
in  the  case  at  bar. 

It  iH  also  contended  that  a  judgment 
should  settle  the  rights  of  the  parties  as 
they  existed  at  the  commencemeut  of  the 
suit.  We  do  not  so  understand  the  rule. 
A  judgment  should  nettle  the  rights  of  the 
parties  as  they  exist  at  the  lime  of  the 
trial  and  judgment.  If  supplemental 
pleadings  become  necessary,  our  C'ode  is 
liberal  in  allowing  them  to  be  tiled  at  any 
time.  This  rule  was  evidently  well  under- 
stood by  the  parties  to  the  suit.  The  scope 
of  the  evidence  reaches  up  to  the  time 
when  it  WAS  talcen.  The  motion  for  re- 
hearing Is  denied. 

Grogsbkck,  C.  J.,  and  Merkbll,  J.,  con- 
cur. 


Sand  Crbbk  L.itrral  Irrigation  Co. 
V.  Davis. 

(Supreme  Court  of  Colorado.     March  21,  1892.) 

iKBiaATiNO  Ditches— Necessity— Emisest  Do- 
main— ^Procedure. 

1.  By  the  act  of  1881  improved  or  oocupietH 
lands  cannot,  under  certain  circumstances,  be 
subjected  to  the  burden  of  two  or  more  irri^t- 
ing  ditches,  when  the  same  object  can  feasibly 
and  practicably  be  attained  by  one  ditch.  A 
private  ditch  may  be  enlarged  and  used  in  com- 
mon by  different  parties,  and  the  mere  fact  that 
an  Irneating  ditch  is  owned  by  an  incorporated 
company  does  not  entitle  the  ditch  to  exemption 
from  the  operation  of  the  statute. 

2.  In  proceedings  under  the  act  of  eminent 
domain  the  question  of  the  necessity  or  feasibili- 
ty of  the  taking  must  be  tried,  if  at  all,  by  a 
board  of  commissions  appointed  by  tlie  court. 
Where  the  owner  of  the  property  sought  to  be 
taken  goes  to  trial  before  a  Jury  on  the  g  uestion  of 
compensation  and  damages  without  indicating 
that  be  desires  the  question  of  necessity  to  be 
tried,  he  may  be  held  to  have  waived  the  trial 
and  determination  of  the  latter  question. 

3.  The  right  of  way  for  the  conveyance  of 
water  through  an  irrigating  ditch  is  a  property 
right,  and  has  a  money  value;  and  where  an  in- 
terest in  such  right  of  way  is  sought  to  t>e  taken 
by  condemnation  proceedings,  the  value  of  such 
interest  must  be  ascertained  and  specitled  !u  the 
verdict,  as  the  statute  provides,  without  qualifi- 
cation. Upon  a  proper  verdict  the  court  may  au- 
thorize the  petitioner  to  occupy,  enlarge,  im- 
prove, and  use  the  ditch  in  ccumou  with  tlie 
original  owner,  but  cannot  require  such  owner 
to  perform  woric  or  make  expenditures  for  the 
purpose  of  adapting  the  ditch  to  petitioner's  use. 
The  court  may  make  rea.souablo  and  suitable  or- 
ders specifyiug  convnnient  time  and  opportunity 
for  taking  possession  and  enlarging  the  ditch, 
provided  such  orders  do  not  conflict  with  the 
substantial  rights  of  the  parties. 
(Syllabxi^  by  the  Court.) 

Appeal  from  Weld  county  court. 
Condemnation  proceediuKs  by  Joel  £. 


Davis  against  the  Sand  Creek  Laterai  Ir- 
rigation Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Keversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Elliott,  J.: 

This  was  a  condemnation  pfoeeedlDR 
under  the  act  of  eminent  domain.  MilU' 
Ann.  St.  c.  4.5.  The  petitioner,  Davis, 
claimed  and  sought  to  procure  from  ttie 
defendant,  the  Sand  Creek  Lateral  Irriga- 
tion Company,  a  right  of  way  through  its 
ditch  for  the  conveyance  of  water  to  irri- 
gate his  lands.  He  based  such  claim  upon 
an  act  of  the  general  assembly  approved 
February  12,  1881,  (Sess.  Laws,  p.  161: 
MillB'  St.  §  2261  et  seq.)  The  act  is  as  fol- 
lows: "Section  1.  That  no  tract  or  parcel 
of  improved  or  occupied  land  in  this  state 
shall,  without  the  written  consent  of  the 
owner  thereof,  be  subjected  to  the  bur- 
den of  two  or  more  irrigating  ditcbeK. 
constructed  for  the  purpose  of  conveying 
water  through  said  property  to  lands  ad 
joining  or  lieyond  the  same,  when  the 
Bameobject  can  feasibly  and  practicably  be 
attained  by  uniting  and  conveying  all  the 
water  necessary  to  be  conveyed  throagh 
such  property  in  one  ditch.  Sec.  2.  When- 
ever any  personorpersonsflnditnecessary 
to  convey  water,  for  thepurpose  of  irriga- 
tion, through  the  improved  or  occupied 
lands  of  another,  he  or  they  shall  select  fur 
the  line  of  such  ditch  through  such  proper- 
ty the  shortest  and  most  direct  route 
practicable  upon  which  said  ditch  can  be 
constructed  with  uniform  or  nearly  unl- 
form  grade,  and  discharge  the  water  at  a 
point  where  it  can  be  conveyed  tc  and 
used  upon  the  land  or  lands  of  the  pernun 
or  persons  constructing  such  ditch.  Sec. 
3.  No  person  or  persons  having  construct- 
ed a  private  ditch  for  the  purposes  and  in 
the  manner  hereinbefore  provided  shall 
prohibit  or  prevent  any  other  person  or 
persons  from  enlarging  or  using  any  ditch 
by  him  or  them  constructed,  in  common 
with  him  or  them,  upon  payment  to  bim 
or  them  of  a  reasonable  proportion  of  the 
cost  qf  coDstructioa  of  said  ditch."  The 
ad.indication  in  the  county  court  was  fa- 
vorable to  the  petitioner.  The  defendant 
company  brings  this  appeal. 

Garngues  &  Look,  for  appellant.  J. 
W.  McCreery  and  A.  C.  Patton.  for  appel- 
lee. 

Elliott,  J.,  (aflrer  at&ting  the  tacts.) 
The  petitioner,  Davis,  sets  forth  in  bis 
petition,  among  other  things,  that  be  is 
the  owner  of  certain  agricultural  lands, 
and  that,  for  a  number  uf  years  past,  he 
has  run  the  water  for  the  Irrigation  of 
said  lands  from  the  source  of  supply 
through  and  over  a  long  and  difUcalt 
route,  over  dilces  and  indirect  coursefi, 
causing  great  and  unnecessary  labor  and 
expense,  besides  causing  failure  of  his  reg- 
ular and  proper  supply  of  water,  and  of 
his  use  and  enjoyment  of  the  same.  He 
further  avers  that  a  feasible  and  practica- 
ble route  for  the  conveyance  of  water  to  a 
portion  of  his  said  lamls  lies  in  and  along 
the  route  of,  and  within  the  ditch  or 
ditches  owned  by,  the  defendant,  the  Sand 
Creek  Lateral  Irrigation  Company.  The 
petition  describes  the  lands  to  be  irrigat- 
ed; states  the  amount  of  water  petition- 
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er  id  entitled  to  convey  and  use  for  that 
purpose,  and  Beta  forth  In  detail  the  line 
and  course  of  the  route  which  be  deems 
must  feasible  and  practicable  for  convey- 
ing tbe  water  into  and  through  defend- 
ant's ditch  to  his  said  lands;  avers  that 
ho  cannot  agree  with  the  defendant  com- 
pany as  to  the  terms  of  ranning  said 
water  through  its  ditch  ;  and  so  prays  for 
the  condemnation  of  a  right  of  way  for 
riuch  purpose  according  to  the  statute  In 
such  case  made  and  provided. 

1.  It  was  objected  below,  by  demurrer 
to  tbe  petition  and  otherwise,  that  the 
ditch  of  the  defendant  cumpany  is  not 
subject  to  the  easement  or  use  sought  by 
petitioner.  The  same  objection  is  re- 
newed in  this  court  by  various  assign- 
ments of  error.  The  ground  of  objection 
is  that  defendant's  ditch  is  not  a  private 
(litcb  witiiin  the  meaning  of  the  act  of 
ISSl,  (Scss.  Laws, p.  164,)  opon  which  tills 
proceeding  is  founded.  No  authoiity  is 
cited  in  support  of  this  objection.  The 
cane  of  Burniiam  v.  Freeman,  11  Colo.  601, 
Id  Puc.  Hep.  7H1,  is  not  in  point.  It  is 
true  the  defendant  is  an  incorporated 
company,  and  the  irrigating  ditch  through 
which  the  right  of  way  is  sought  to  be 
condemned  is  tbe  property  of  said  corpo- 
ration; but  for  aught  that  appears  tbe 
ditch  is  nevertheless  used  for  pri vate,  in- 
stead of  public,  purposes.  The  whole  act 
of  1'S81  must  be  considered  in  determining 
the  meaning  of  tbe  term  "private  ditch," 
as  used  in  section  3.  On  the  face  of  tiie 
petition,  it  appears  that  defendant's 
ditch  WHS  constracted  and  operated 
through  improved  oroccupled  land  for  tbe 
purpose  of  conveying  water  to  lands  ad- 
joining or  beyond  tbe  same,  and  that 
petitiuner's  lands  lie  beyond.  The  peti- 
tioner further  shows  that  it  is  feasible 
and  practicable  to  convey  through  said 
ditch  the  water  necessary  for  the  irriga- 
tion of  petitioner's  lands,  and  that  it  is 
necessary  to  procure  the  right  of  way 
through  said  ditch  for  such  purpose. 
Hence,  unless  some  matter  of  defense  is 
shown  to  exist,  tbe  defendant's  ditch 
must  be  held  subject  to  the  easement  or 
risht  of  way  claimed  by  petitioner.  The 
mere  fact  that  parties  constructing  an  irri- 
gating ditch  have  become  incorporated, 
does  not  entitle  the  ditch  to  exemption 
from  the  operation  of  ':he  statute.  The 
court  did  not  err  in  overruling  the  objec- 
tions to  the  petition.  Tripp  v.  Overociter, 
7  Colo.  72,  1  Pac.  Rep.  695;  Downing  v. 
More.  12  Colo.  321,  20  Pac.  Rep.  766. 

2.  Tbe  defendant  answered,  and,  among 
other  things,  denied  that  tbe  route 
tbrougb  which,  for  a  number  of  years, 
petitioner  had  run  the  water  for  the  irri- 
gation of  bis  lands,  was  long,  difficult,  or 
unusually  expensive,  but  alleged  that  it 
was  ample,  sufficient,  and  in  every  way 
practicable,  convenient,  economical,  and 
feasible,  when  kept  in  good  repair,  and 
that  It  was  ont  of  repair  because  of  peti- 
tioner's negligence,  and  for  no  other 
reason.  Numerous  matters  were  alleged 
in  the  answer,  controverting  petitioner's 
claim  to  a  right  of  way  through  defend- 
ant's ditch.  Replication  being  filed,  the 
defendant  demanded  a  jury,  wliich  was 
allowed,  and  a  trial  by  jury  was  entered 


upon.  It  is  conceded  thut  the  bill  of  ex- 
ceptions does  not  contain,  and  that  it 
was  not  intended  to  contain,  all  tlie  evi- 
dence. It  appears,  however,  that  when 
the  evidence  had  ail  been  introduced  the 
court,  among  other  things,  charged  tbe 
Jury,  in  substance,  that  the  only  question 
submitted  for  their  determination  was 
tbe  amount  to  be  paid  by  petitioner  as 
compensation  and  damages  to  the  defend- 
ant company  for  the  right  of  way  through 
its  ditch  for  the  conveyance  of  water  for 
petitioner,  as  prayed  for.  The  court  in- 
structed the  jury  to  return  a  verdict  de- 
scribing the  property,  specifying  its  value, 
also  the  damages  and  benefits,  conform- 
ably to  the  statute,  (section  1732,  Mills, 
St.,)  but  expressly  withheld  from  them 
tbe  determination  of  any  other  question. 
To  the  giving  of  such  charge,  counsel  ex- 
cepted, and  upon  the  retirement  of  the 
jury  requested  the  court  to  "appoint  a 
board  of  commissioners,  of  not  less  than 
three  freeholders,  to  ascertain  and  deter- 
mine the  necessity  of  taliing  the  lands  and 
franchises  and  property  mentioned  and 
prayed  for  in  the  petition  of  the  peti- 
tioner in  this  cause,  pursuant  to  the  stat- 
ute in  such  case  made  and  provided." 
This  request  was  denied.  The  cause  was 
submitted  upon  the  charge  as  given,  and 
the  jury  returned  u  verdict,  tlie  terms  of 
which  will  be  noticed  hereafter.  The  mo- 
tion of  defendant  for  a  new  trial  was 
overruled,  and  the  court  gave  judgment, 
rule,  and  decree  in  favor  of  petivioner. 
This  action  of  the  court  Is  assigned  tor 
error. 

Counsel  for  appellant  insist  that  It  was 
error  for  the  court  to  proceed  to  final 
judgment  and  decree  without  a  trial  and 
determination  of  the  material  issue  be- 
tween the  parties,  respecting  the  necessi- 
ty of  talcing  the  defendant  company's 
ditch  for  the  use  of  petitioner  as  a  right 
of  way.  Strictly  speaking,  there  was  no 
issue  as  to  the  necessity  of  the  taking. 
There  was  no  controversy  as  to  the  neces- 
sity petitioner  was  under  to  convey 
water  through  improved  or  occupied 
lands  for  tbe  purpose  of  irrigating  his 
own  lands  lying  beyond.  The  petitioner 
averred  that  it  was  feasible  and  prac- 
ticable to  convey  the  water  for  such  pur- 
pose through  defendant's  ditch.  This 
averment  was  traversed  by  tbe  answer. 
So  the  issue,  as  the  statute  contemplates, 
was  in  respect  to  the  feasibility  and  prac- 
ticability of  the  taking  rather  than  the 
necessity.  As  a  matter  oi  procedure  the 
issue  thus  made  is  analogous  to  the  ques- 
tion of  necessity  ordinarily  arising  in  con- 
demnation proceedings  for  other  purposes ; 
but,  as  a  matter  nf  fact,  such  Ihsub  is  not 
to  be  regarded  as  involving  a  question  of 
absolute  necessity,  but  merely  a  question 
of  the  feasibility  and  practicability  of  the 
taking.  According  to  the  plain  terms  of 
the  statute,  it  is  not  incumbent  upon  the 
petitioner  to  show  an  absolute  necessity 
for  the  taking.  The  statute  is  designed 
to  avoid  the  burdening  of  improved  or  oc- 
cupied lands  with  uuneceHsary  irrigating 
ditches.  Tripp  v.  Overocker,  supra.  To 
this  end,  it  provides  that,  under  certain 
circumstances,  such  lands  shall  not  be 
subjected   to  tbe  burden  of  two  or  more 
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Irrigating  ditches  when  the  some  object 
can  feasibly  and  practicably  he  attained 
by  unitingandconveyingall  the  water  nec- 
essary through  such  lands  in  one  ditch. 
Thn  object  of  such  legiMlation  iH,  in  ^eu- 
«ral,  beuefluent.  When  a  party  seeks  to 
avail  himself  of  its  provisions,  his  rights 
must  depend  upon  the  facts  and  circum- 
stances of  the  case.  The  petitioner  hav- 
ing undertaljen  to  bring  bis  case  within 
the  terms  of  the  statute,  and  the  defend- 
ant having  taken  issue  as  to  the  feasi- 
bility and  practicability  of  the  taking,  sub- 
stantially in  the  languHjfe  of  tbe  statute, 
the  issue  thus  formed  was  matRrial;  it 
lifftictnd  the  defendant's  property;  and 
the  defendant  had  the  right  to  require 
that  each  issue  should  be  tried  and  de- 
termined as  the  law  provides.  But  how 
determined?  At  what  time  and  in  what 
manner?  When  a  material  question  as 
to  the  necessity,  or,  as  in  this  case,  as  to 
the  feasibility  and  practicability,  of  the 
taking,  is  raised,  the  regular  order  of 
procedure  is  to  have  such  question  tried 
and  determined  in  limine, — that  is,  before 
any  inquisition  for  ascertaining  the  com- 
pensation and  damages  is  entered  upou; 
for,  if  the  preliminary  question  be  de- 
termined adversely  to  the  petitioner,  no 
compensation  or  damages  can  be  award- 
ed. Lewis,  Em.  Dom.  §§  362,  388.  393,  41h-, 
417.  In  this  state  it  has  been  held  that 
the  province  of  the  court  and  jury  is  de- 
fined by  the  terms  of  the  act  of  eminent 
domain.  See  Railroad  Co.  v.  Allen,  13 
Colo.  233,  22  Pac.  Rep.  COo,  and  cases 
there  cited.  In  like  manner  it  must  be 
held  tliat  the  province  of  the  board  of 
commiHsioners  is  fixed  by  the  terms  of  said 
act.  It  has  been  said,  also,  that  the  stat- 
ute must  be  strictly  pursued.  Certainly, 
its  requirements  must  be  aubstantially 
complied  with,  so  far  as  they  are  properly 
Invoked  by  either  party.  By  section  B  of 
the  original  act  the  court  is  required  to 
appoint  a  board  of  commissioners  to  as- 
certain and  determine  the  necessity  for 
taking  lands,  franchises,  or  other  proper- 
ty, and  to  appraise  and  award  damages 
and  compensation  to  be  awarded  to  the 
owner,  etc.  By  section  7,  which  was  in 
force  at  the  time  this  proceeding  was 
pending  below,  it  was  provided  that  the 
owner  of  property  sought  to  be  taken 
might  at  anytime  before  the  appointment 
of  such  commissioners  demand  a  jury  to 
ascertain,  determine,  and  appraise  the 
damages  or  compensation  to  be  allowed, 
etc.  Gen.  Laws  1877.  pp.  399-401.  Thug 
it  appears  that  the  defendant  company 
was  entitled  to  have  the  compensation 
and  damages  ascertained  and  awarded 
either  by  a  board  of  commissioners  or 
by  a  jury,  at  its  election,  but  that,  if  it 
desired  to  have  the  question  of  the  feasi- 
bility and  practicability  of  the  taking  de- 
termined, such  question  must  have  been 
referred  to  a  board  of  commissioners  ap- 
pointed by  the  court  as  the  law  directs. 
The  legislature  evidently  perceived  good 
reasons  for  vesting  the  exercise  of  such 
authority  in  commissioners  specially 
selected  by  the  court.  Instead  of  conferring 
tiie  same  upon  a  jury  drawn  by  chance 
from  a  larger  list  selected  by  the  clerk. 
It  is  suggested  by  counsel  for  appellee 


that  the  defendant  company,  by  demand* 
ing  a  jury,  waived  the  right  to  have  com- 
missioners appointed,  and  thus  waived 
tlie  right  to  have  the  question  determined, 
whether  or  not  it  was  feasible  or  practi- 
cable for  petitioner  to  secure  the  proposed 
right  of  way  through  said  <litcb.  Thia 
would  seem  to  be  contrary  to  the  sub- 
stance, if  not  the  letter,  of  the  statute. 
The  privilege  of  a  jury  trial  is  uncondi- 
tional, and,  when  deraandec*  in  proper  time, 
it  must  be  allowed.  The  demand  and  al- 
lowance of  a  jury  does  not  of  itself  amount 
to  a  waiver  of  any  other  right  which  n 
party  may  have  In  the  proceeding.  A  par- 
ty may  demand  a  Jury  to  try  the  ques- 
tion of  compensation  and  damages,  and 
at  the  same  time,  or  at  any  time  beforo 
entering  upon  such  trial,  may  demand  the 
appointment  of  a  board  of  commissioners 
to  try  the  question  of  the  alleged  necessi- 
ty, or,  as  in  this  case,  the  question  of  the 
alleged  feasibility  or  practicability  of  toe 
taking.  But  since  the  question  of  neces- 
sity is  preliminary  to  the  question  of  coui- 
pensatlon  and  damages,  it  follows  that  if 
the  party  demanding  a  jury  voluntarily 
goes  to  trial  before  the  jury  on  the  latter 
question,  and  thus  puts  his  adversary  to 
the  trouble  and  expense  of  such  trial, 
without  indicating  in  any  way  that  he 
desires  the  preliminary  question  to  be  first 
determined,  he  may  beheldtohave  waived 
bis  right  to  havesnch  preliminary  ques- 
tion determined  in  the  proceeding.  Such 
being  the  circumstances  of  this  case,  we 
cannot,  as  an  appellate  court,  determine 
that  the  trial  court  erred  in  holding  that 
the  defendant  company  had  waived  Its 
right  to  a  trial  of  the  preliminary  issue. 
For  aught  that  appears  in  the  record,  that 
court  may  have  been  justified  in  assuming 
that  it  was  foasilile  and  practicable  for 
petitioner  to  secure  the  proposed  right  of 
way  through  the  defendant  company's 
ditch,  since  the  company  had  not  insisted 
upon  the  trial  of  such  quextion  in  apt  time 
and  manner.  Bigelow,  (^stop.  (4th  Ed.) 
c.  24:  Sedg.  St.  &  Const.  Law,  (2d  Ed.)  p. 
87;  I.«oiiard  v.  Bogan,  20  Wis.  543. 

It  is  urged  by  counsel,  in  argument,  that 
a  large  amount  of  the  testimony  in  tro- 
dticcd  before  the  jury  upon  both  sides  re- 
lated to  the  question  of  necessity;  thnt 
such  question  was  not  waived,  but  treat- 
ed throughout  the  trial  as  auiBsue  of  fact 
to  be  determined  by  the  jury.  The  trouble 
with  this  argument  is  that  It  is  not  sus- 
tained by  the  record  filed  In  this  court. 
As  above  stated  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence. 

In  fact,  it  contains  only  certain  docu- 
mentary evidence  introduced  in  beiiali  of 
the  defeodaut  company,  including  an  affi- 
davit setting  forth  what  certain  absent 
witnesses  would  swear  to,  which  seems  to 
have  been  admitted  to  avoid  a  continu- 
ance under  the  statute.  None  of  the  evi- 
dence introduced  in  behalf  of  the  petition- 
er is  preserved  in  the  record.  We  cannot, 
therefore,  say  how  the  question  of  feasi- 
bility and  practicability  was  treated  by 
the  parties  and  the  court  during  the  trial. 
So  far  as  apiJi-ura.  DO  expression  of  opin- 
ion by  tlie  court  upon  that  subject  was 
had  until  the  charge  was  given  tothejury. 
The  application  for  the  appointment  of 


Digitized  by 


Google 


Colo.) 


SAND  CKEEK  LATEKAL  lllRKJATION  CO.  e.  DAVIS, 


745 


cniDminHlonerB  wasnot  madeantll  the  ]avy 
hart  retired.  The  courtmay  properly  have 
couBldered  the  application  aa  coming  too 
lute. 

Oar  conclaslon  is  that  the  appropriate 
method  tor  trying  and  determining  the 
quBHtion  of  ncceeeit)  or  of  fenttlbility  and 
practicability,  in  proceedings  of  this  kind. 
Is  by  the  ai)polntmeut  of  a  board  otcoin- 
mls.sliinert)  (ly  the  court,  iib  the  law  directs, 
and  that  the  several  parties  have  a  right 
to  have  such  method  observed,  to  the  ex- 
clusion of  any  other,  when  they  request 
tlie  same  in  apt  time.  But  we  must  not 
be  underKtuod  as  holding  that,  by  consent 
or  by  voluntary  acquiescence,  such  ques- 
tion may  not  be  otherwise  determined  or 
disposed  of.  Parties  may  modify  as  well 
as  waive  a  statutory  privilege. 

3.  One  further  matter  assigned  for  error 
requires  consideration.  As  we  have  seen, 
the  petitioner  sought  to  procure  a  right 
of  way  for  the  conveyance  of  certain  wa- 
ter for  his  Individual  use  through  the  de- 
fendant company's  ditch,  alleging  that 
sucii  right  of  way  was  feasible  and  prac- 
ticable. In  Its  answer  the  defendant, 
among  other  things,  alleged  that  its  ditch 
was  barely  sufficient  to  convey  the 
amount  of  water  actually  and  necessarily 
carried  therein  to  supply  those  already 
entitled  to  the  use  thereof ,  and  that  the 
conveyance  of  additional  water  for  the 
peititiuner  was  physically  impracticable. 
To  this,  petitioner,  among  other  things, 
replied,  in  substance,  that  if  the  ditch 
was  not  of  sufficient  capacity  to  carry 
the  additional  water,  aa  prayed  for,  ir. 
was  nevertheless  capable  ol  easy  enlarge- 
ment tor  such  purpose,  as  contemplated 
by  the  statute.  The  verdict  of  the  Jury, 
in  addition  to  a  description  of  the  prop- 
erty taken,  was  as  follows:  "{'2)  The 
value  of  said  property  so  taken  is  one 
hundred  dollars,  to  cover  right  of  way 
and  enlargement  of  said  seventy-five  and 
one  half  rods  of  ditch.  (3)  The  damages 
to  cover  value  of  work  done  on  bed  of 
Sand  creek,  from  point  whereditch  ol  said 
respondent  enters  same  to  point  where 
water  Is  diverted  from  bed  of  same,  as 
above  described,  twenty-flve  dollars.  (4) 
The  damages  awarded  to  cover  construc- 
tion of  a  sni table  measuring  flume  at 
the  point  where  ditch  of  said  respondent 
is  diverted  from  Sand  creek  in  the  N.  W. 
quarter  of  sec.  34,  above  described,  shall 
be  fifty  dollars.  (5)  The  damages  to  the 
residue  of  said  property  are  none.  (6) 
The  amount  and  value  of  the  benefits  are 
none."  The  verdict  thus  given  did  not 
conform  to  the  statutory  requirements. 
It  did  not  state  the  value  of  the  property 
actnally  taken.  The  property  taken,  or 
sought  to  be  taken,  was  a  right  of  way 
through  defendant's  ditch.  Such  right  of 
way  was  the  property  of  the  defendant. 
It  is  true,  petitioner  did  not  seek  to  de- 
prive defendant  of  its  right  of  way  alto- 
gether, but  ho  sought  to  acquire  an  inter- 
est therein,  to  be  used  in  common  with 
the  defendant.  Such  right  of  way  had  a 
money  value,  and  the  intei-est  which  peti- 
tioner sought  to  acqnire  therein  also  had 
a  money  valne,  which  should  have  been 
ascertained  and  Hpecifled  in  the  verdict, 
without  qualification.  Stating  a  gross 
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amount  as  the  value  ol  the  property  taken 
to  cover  right  of  way  and  enlargement 
for  a  certain  distance,  certainly  was  not 
a  compliance  with  the  statute.  Neither 
can  the  other  amounts  assessed  as  dam- 
ages to  cover  certain  work  and  improve- 
ments be  regarded  as  an  ascertainment 
of  the  value  ol  the  property  taken. 

Upon  overruling  the  motion  tor  a  new 
trial  the  court  entered  its  rule  and  ren- 
dered Judgment  to  the  effect  that  the  peti- 
tioner, having  deposited  the  couipensa- 
tion  and  damages  awarded,  might  enter 
upon  and  use  the  defendant's  ditch  tor 
the  purposes  described  in  his  petltioo. 
This  adjudication  was  supplemented  by  a 
further  decree  which,  in  substance,  com- 
manded the  defendant  company  to  forth- 
with enlarge  and  repair  its  ditoii  from  its 
head  so  as  to  safely  carry  the  water  be- 
longing to  petitioner,  as  specified  in  bis 
petition,  in  addition  to  the  amount  al- 
ready carried  for  the  use  of  said  defendant 
company,  and  further  commanded  said  de- 
fendant company  t<i  construct  at  a  cer- 
tain speulfled  point  on  the  line  of  said 
ditch  a  good,  legal,  and  substantial  flume, 
beadgate  or  weir,  for  the  division  of  water 
belongiog  to  the  petitioner  and  the  defend- 
ant company,  respectively;  specifying 
how  such  improvemeuts  should  be  placed 
andused  with  particularity.  Therelsnoth- 
ing  in  the  statute  nor  In  the  pleadings  In 
this  case  to  sustain  the  decree  of  the  court, 
requiring  the  defendant  company  to  en- 
large, improve,  or  to  make  other  expendi- 
tures for  the  purpose  of  adapting  its  dltcb 
to  petitioner's  use.  The  petitioner,  if  suc- 
cessful in  his  proceeding,  was  entitled,  ac- 
cording to  his  prayer,  to  take  poswssloo 
of  and  use  defendant's  ditch  for  the  pur> 
poses  specified  In  Ms  petition.  If  the  ditch 
required  enlargement  or  improvement  in 
order  to  adapt  It  to  such  purpose,  such 
enlorgement  and  improvement  must  be 
made  at  bis  own  cost  and  expense.  It 
was  not  competent  tor  the  court  to  sanc- 
tion any  flndiug.nor  to  make  anyafHrma- 
tive  decree,  imposing  such  burden  npon 
the  defendant,  f^pon  a  proper  verdict  the 
court  could  admltthc  petitioner  toposses' 
slon  and  use  of  the  ditch  for  the  purposes 
specified  in  his  petition,  upon  the  payment 
of  the  compensation  and  damages  award- 
ed therefor.  We  do  not  question  the 
power  of  the  court  to  make  reasonable 
and  suitable  orders  to  subserve  the  con- 
venience of  the  parties  touching  the  time 
and  opportunity  lor  taking  possession 
and  enlarging  the  ditch,  provided  such  or- 
ders do  not  confiict  with  the  substantial 
rights  of  the  parties  in  the  premisea.  Fur- 
ther than  this  the  court  cannot  properly 
go  in  this  proceeding. 

In  the  case  of  Tripp  v.Overocker,  supra, 
the  nature  and  scope  of  condemnation 
proceedings  to  enforce  rights  under  the 
act  of  1881,  supra,  are  discussed.  In  that 
case  the  elements  of  compensation  and 
damages  are  also  indicated,  in  general 
terms,  in  harmony  with  the  views  here  ex- 
pressed. In  this  case,  we  cannot,  upon 
the  matters  assigned  for  error,  without 
the  evidence  before  us,  add  anything  fur- 
ther upon  tbeqnestion  of  the  proper  meas- 
ure of  compensation  and  damages;  nor- 
can  the  adjudication  of  the  county  court- 
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be  luaintained  In  part,  as  couDsel  for  ap- 
pellee suggest.  The  judgment  is  accord- 
intjly  reversed,  and  the  cause  remanded. 

17  Colo.  248  

Stockman,  Keeorder,  v.  Brooks  et  ah 
(Supreme  Court  of  Colorado.    March  7, 1808. ) 

CONSTITUTIONAI,  LaW— TlTLE  OF  ACT— POBMC  ReC- 

ORDa— RiouT  TO  Examine— Maxdahds. 

1.  Laws  1885,  p.  157,  U  eotitled  "An  act  to 
amend  section  one  hundred  and  twenty-seven 
of  an  act  entitled  '  An  act  concerning  counties, 
county  oflicers,  and  county  government,  and  re- 
pealine  laws  on  these  sabjects,'  approved  March 
'M,  1877, "  and  provides  that  county  officers  shall 
keep  their  offices  at  the  county  seat  open  during 
business  hours,  and  that  all  books  and  papers 
required  to  be  in  their  offices  shall  be  open  to 
examination,  and  any  person  engaged  in  making 
abstracts  shall  have  the  right  to  inspect  and 
make  memorandum  of  the  contents  of  such  books 
and  papers  for  the  purpose  of  their  business. 
Held,  that  the  subject  matter  of  the  act  is  suffi- 
ciently expressed  in  the  title. 

3.  Whore  a  county  clerk  and  recorder  refused 
to  allow  plaintiffs  to  use  the  county  records  for 
the  purpose  of  making  abstracts,  matidamua 
was  the  proper  remedy  for  them  to  resort  to. 

8.  An  allegation  by  plaintiffs,  in  thuir  peti- 
tion for  mandamus,  that  such  clerk  and  record- 
er refused  to  allow  them  to  examine  the  records, 
or  make  memoranda  therefrom,  thougb  often  re- 
quested to  do  80,  was  sufficient,  since  by  the  terms 
of  the  act  any  person  had  the  right  to  inspect  the 
records;  and  it  was  not  necessary  to  allege  that 
plaintiffs  did  not  have  all  the  information  that 
could  be  acquired  by  the  enforcement  of  the  writ. 

Appeal  Irom  district  court,  Pitlcin  coun- 
ty. 

MaDdamna  proceedings  by  Carlos  W. 
BroolcR,  William  Stone,  and  Kate  Smith 
against  Fred  H.  Stockman,  as  county 
clerk  and  recorder  ol  Pitkin  county,  to 
compel  him  to  allow  plaintiffs  to  examine 
the  county  records.  From  a  Jud(;ment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

The  other  facts  fnlly  appear  in  tlie  fol- 
lowine  statement  by  Uayt,  C.  J.: 

Appellant,  Fred  H.  Stockman,  county 
clerk  and  recorder  of  Pitklncounty.had  the 
control  and  custody  of  the  title  records  of 
said  county.  Appellees,  Carlos  W.  Brooks 
etal.,  were  jointly  engaged  in  the  abstract 
busineHS.  In  carrying  on  this  business, 
appellees  were  in  the  habit  of  furnishing 
to  applicants  applying  tnerefor  abstracts 
of  title  to  property  situate  in  the  county, 
and  it  is  alleged  that  to  maintain  and 
keep  perfect  tlie  books  of  petitioners,  so  as 
to  furnish  complete  and  correct  abstracts 
of  title  to  such  properties,  it  was  neces- 
nary  that  they  should  have  access  to  the 
record  books  of  said  county  in  tlie  cus- 
tody of  appellant.  Appellees,  oa  petition- 
ers below  and  also  in  tbis  court,  base 
their  claim  to  maoc/a/nus  upon  the  stat- 
ute enacted  In  1885.  See  Sess.  ILiaws  18H5, 
p.  1&7.  By  this  act  it  Is  provided,  inter 
alia:  "Section  127.  Every  sheriff,  county 
clerk,  county  treasurer,  and  clerks  of  the 
district  and  county  courts  shall  keep 
tbelr  respective  offices  at  the  county  seat 
of  the  county,  and  in  the  office  provided 
by  the  county,  if  any  such  has  been  pro- 
Tided;  or,  If  there  be  none  provided,  then 
at  such  place  as  the  board  of  county  com- 
missioners shall  direct;  and  they  shall 
each  keep  the  same  open  during  the  usual 
business  hours  of  each  day,  Sundays  and 


legal  holidays  excepted;  and  all  books 
and  papers  required  to  be  in  their  offices 
shall  l>e  open  to  the  examination  of  any 
person:  provided,  no  person,  except  par- 
ties in  interest  or  their  attorneys,  shall 
have  the  right  to  examine  pleading^s  or 
other  papers  filed  In  any  cause  pending  in 
any  such  court;  and  any  person  or  corpo- 
ration engaged  in  making  abstracts  or 
abstract  books,  and  their  employes,  shall 
have  the  right,  during  usual  business 
taours,to  inspect  and  make  memoranda  or 
copies  of  the  contents  of  all  such  books  and 
papers,  tor  the  purposes  of  their  business; 
but  any  such  officer  may  make  reasonable 
and  general  regulations  concerning  the 
inspection  of  such  books,  and  papers  by 
the  public;  and,  if  any  person  or  officer 
shall  refuse  or  neglect  to  comply  with  the 
provisions  of  this  section,  he  shall  forfeit, 
for  each  day  he  so  refuses  or  neglMts,  the 
sum  of  Ave  dollars,  to  be  collected  by  civil 
action.  In  the  name  of  the  people  of  the 
state  of  Colorado,  and  paid  into  the 
school  fund:  provided,  that  this  shall  not 
interfere  with  or  take  away  any  right  of 
action  for  damages  by  any  person  Injured 
by  such  neglect  or  refusal."  At  the  hear- 
ing below  the  court  awarded  a  peremp- 
tory writ  of  mandamus  commanding  ap- 
pellant to  allow  appellees  to  examine  the 
records,  etc. 

W.  W.  Cooley  and  George  Slmmonds, 
amicus  curto. for  appellant,  forter  Plumb 
and   IV.  F.  Hughes,  for  appellees. 

Hayt,  C.  J.,  (after  stating  the  facts.) 
We  shall  consider  only  those  assignments 
of  error  which  have  been  argued  in  this 
court.  It  Is  claimed  that  the  amendment 
of  1885  could  not  be  enacted  under  the  title 
selected;  In  other  words,  that  the  legis- 
lation is  obnoxious  to  the  constitutional 
provision  requiring  the  subject-matter  to 
be  clearly  expressed  in  the  title  of  the  act. 
The  title  of  the  original  act,  to  which  this 
act  is  amendatory,  is  embraced  in  the  title 
to  the  amendment,  viz.,  "An  act  toamend 
section  one  hundred  and  twenty  seven  ot 
an  act  entitled 'An  act  concerning  coun- 
ties, county  officers,  and  county  govern- 
ment, and  repealing  laws  on  these  sub- 
jects,'approved  March  24,1877."  It  has 
been  repeatedly  held  that  the  constitu- 
tional provision  Invoked  by  appellant  is 
sufficiently  complied  with,  so  long  as  the 
legislation  sought  to  be  overthrown  is 
fairly  germane  to  the  subject-matter  ez- 
pi-essed  In  the  title.  Canal  Co.  v.  Bright, 
8  Colo.  144,  «  Pac.  Rep.  142;  Qare  v.  Peo- 
ple, 9  Colo.  122,  10  Pac.  Rep.  799;  Dallas  v. 
Redman,  lOColo.297.15  Pac.Rep.397.  The 
county  clerk  is  a  county  officer,  expressly 
so  designated  In  the  constitution,  and  as 
such  he  Is  embraced  in  that  portion  of  the 
title  which  advises  us  that  the  act  Is  one 
"concerning  county  officers."  It  might 
be  difficult  to  suggest  a  more  appropriate 
title  In  this  respect  than  the  one  chosen. 
In  Re  Breene,  14  Colo.  401,  24  Pac.  Rep.  3, 
Chief  Justice  Helm,  speaking  for  the  court 
in  a  carefully  considered  case,  said  "  that 
it  [the  constitutional  provision]  should 
be  liberally  and  reasonably  Interpreted, 
so  as  to  avert  the  evils  against  which  It 
Is  aimed,  and  not  to  unnecessarily  ob- 
struct legislation. "    The  amendment  here 
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tinder  cohslilerattoD  deals  directly  with 
the  duties  of  one  of  the  county  officers, 
to  wit,  th"  county  clerk.  It  relates  to  the 
property  of  the  county,  and  provides  a 
rule  for  the  government  uf  the  cuNtodlun 
of  its  records.  It  was  undoubtedly  adopt- 
ed for  the  purpose  of  conferring  a  priv- 
ilege which  did  not  exist  under  the  orlK- 
inal  statute  as  construed  by  the  court  In 
Bean  v.  People,  7  Colo.  200, 2  Pac.  Kep.  909. 
This  court  then  held  that  the  county 
clerk  was  not  bound  to  allow  abstract 
makers  to  use  his  office  and  the  county 
records  for  the  purpose  of  niaklnK  ab- 
stracts generally;  that  such  was  not  the 
legislative  Intent  of  the  act.  There  can 
he  no  doubt  of  the  contrary  being  the  In- 
tent of  the  amended  act.  Its  language  is 
conceded  to  be  too  plain  to  admit  of 
doubt  upon  this  question.  No  question 
was  then  raised  or  considered  In  reference 
to  the  title.  The  act  passed  unchallenged 
In  this  particular;  the  claim  being  that 
the  duty  of  the  clerk  was  sufficiently  man- 
ifest us  the  act  then  read.  The  court  de- 
cided against  this  claim,  and  the  amend- 
ment followed  at  the  next  session  of  the 
general  asserabl.v.  So  far  as  the  clerk  is 
concerned,  the  right  of  legislation,  under 
the  title  chosen,  is  too  plain  for  arsu- 
ment;  and,  although  this  change  in  his 
duties  may  be  of  benefit  to  others,  the  act 
cannot,  for  this  reason,  be  held  obuoxloas 
to  the  constitutional  provision  invoked. 

It  Is  contended  in  this  case  that  the  peti- 
tion is  fatally  defective,  in  that  It  does  nut 
show  that  petitionersdid  not  have  all  the 
information  thatcould  havebeeu  acquired 
by  the  -.'nforcementof  thewrltof  mandate. 
The  petitioners  do,  however,  allege  and 
state  the  fact  to  be  that  the  defendant  re- 
peatedly refused  to  allow  them  to  examine 
the  records,  or  make  memoranda  there- 
from, although  often  requested  so  to  do. 
This  allegation  Is  sulHcient.  By  the 
terms  of  the  act,  any  person  has  a  right 
to  inspect  the  records,  whether  such  per- 
son be  engaged  in  thu  busiuessof  abstract- 
ing or  not.  The  act  of  the  defendant  was 
In  direct  violation  of  the  statute.  Even  It 
petitioners  had  the  desired  information, 
thei'  had  the  right,  under  the  statute,  to 
verify  their  information  from  time  to  time. 
Moreover,  the  public  records  of  a  county 
are  belngchangedfromday  today,and  the 
petition  affirmatively  shows  that  repeat- 
edly and  for  a  lone  time  petitioners  had 
been  refused  access  to  such  books.  It  is 
unreasonable  to  presume  that  no  records 
affecting  any  titles  to  property  situate  in 
the  county  had  been  made  during  such 
period.  Under  the  act,  respondent  un- 
doubtedly had  the  right  to  make  reasona- 
ble regulations  concerning  the  use  of  the 
records  by  the  public;  and  wo  are  of  the 
opinion  that  thoseengaged  in  the  abstract 
business,  as  were  plaintiffs,  could  have 
been  made  subject  to  such  rules.  If,  how- 
ever, any  rules  had,  In  fact,  been  made,  and 
were  in  force  at  the  time,  the  respondent 
should  have  pleaded  them  in  case  he  based 
bis  refusal  upon  any  failure  of  the  plain- 
tiffs to  comply  with  same.  This  he  has 
not  done,  and  we  must  assume  either  that 
no  such  rules.  In  fact,  existed  at  the  time, 
or,  if  they  did  exist,  that  the  refusal  was 
uot  based    upon  any  failure  to  comply 


therewith.  Upon  the  return  day  the  de- 
fendant appeared,  and  moved  to  quash 
the  writ.  This  motion  was  overruled, 
and  the  defendant  was  thereupon  required 
to  further  plead,  on  or  before  7  o'clocic  V-. 
a.  of  the  same  day.  The  brevity  of  the 
time  thus  allowed  is  assigned  as  error. 
At  what  hour  this  order  was  made  does 
not  appear.  Much  must  be  left  to  the  discre- 
tion of  the  trial  courts,  in  such  matters. 
In  this  case  It  does  not  appear  that  such 
discretion  was  abused.  That  mundamna 
is  the  proper  remedy  In  cases  of  this  na- 
ture is  too  well  settled  to  admit  of  contro- 
versy. None  of  the  errors  urged  against 
the  judgment  of  tbe  district  court  can  be 
sustained,  and  the  judgment  will  accord- 
ingly be  affirmed. 

— —  2  ColcA.  68 


Webkr  t.  DiKnoLD  Safe  &  Lock  Co. 
iCourt  of  Appeals  of  Colcyrado.    April  11, 1893.) 

Balk— TiTi,B  is  Vendor— Rights  or  Vkndeb's  ' 
Cheditoks. 
Where  a  safe  is  sold  oa  deferred  payments, 
the  title  to  remain  in  the  vondor  until  full  pay- 
ment, but  no  rouord  is  made  of  such  contract, 
and  it  is  known  only  to  the  parties  thcibto,  and 
the  sa(o  is  delivered  to  the  vendee,  the  contract 
is  void  as  to  the  vendee's  eroditors,  and  the  snfo 
may  be  attached  and  sold  for  the  vendee's  debts. 

Appeal  from  district  court,  Arapahoe 
county;  Ouvkr  B.  Liudki,!.,  Judge. 

Replevin  by  the  Diebold  8afe  &  liOck 
Company  against  A.  H.  Weber.  Judg- 
ment tor  plaintlH.  Defendant  appeals. 
Reversed. 

Loiiff  &  Johnson,  tor  appellant.  J.  A. 
Bunticy,  for  appellee. 

RiCKD,  J.  Appellee  sold  a  safe  to  one  A. 
M.  vvood  for  9375 ;  $75  to  have  been  paid 
upon  delivery,  the  balance  in  deferred  pay- 
men  ts  from  time  to  time,  for  which  Wood 
made  his  notes.  A  written  contract  was 
made  whereby  the  title,  until  full  pay- 
ment, was  to  remain  in  aiipoiiee,  and  pro- 
viding that,  If  the  safe  should  be  sold  or 
removed  from  the  possession  of  Wood 
without  the  consent  of  appellee.  It  or  Its 
agents  might  take  possession  of  it  with- 
out legal  process,  etc.  The  first  payment 
of  f75  was  waived  for  an  indefinite  time, 
the  notes  taken  as  agreed,  the  safe  marked 
with  the  name  of  Wood  and  delivered.  No 
record  was  made  of  the  agreement,  and, 
as  far  as  shown,  was  unknown  to  all 
except  the  contracting  parties.  A  short 
time  after  the  purcliase  an  attachment 
was  sued  out  against  Wood,  and  levied 
by  the  appellant  (sheriff  of  the  county) 
upon  the  safe.  Judgment  was  obtained, 
and  the  safe  sold  in  satisfaction.  An  ac- 
tion of  replevin  was  brought  by  appellee, 
a  trial  bad  to  the  court  resulting  In  a 
Judgment  for  appellee  for  f  380.  The  judg- 
ment cannot  be  sustained.  The  secretcon- 
tract,  as  between  the  parties,  was  good, 
but  was  void  as  to  creditors.  Appellee 
had  Invested  Wood  with  the  possession 
and  all  Indicia  of  ownership.  It  was  not 
a  bailment,  but  a  sale,  subject  to  defeas- 
ance upon  a  subsequent  condition;  an  ar- 
rangement only  known  to  the  parties 
themselves.  A  party  who,  by  his  own 
acts,  places  another  in  the  ostensible  posi- 
tion of  owner,  should  be  estopped  to  deny 
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Buch  ownerabip.  Private  traosactloDB  o( 
thlH  chMrncter  are  not  favured,  and  aro 
«,^po8ed  to  public  policy.  The  case  of 
George  v.  Tults,  5  (,'olo.  162,  appears  to  he 
conclusive  of  this  case.  It  is  there  sakl: 
"Secret  Hens,  which  treat  the  vendor  of 
personal  property,  who  lias  delivered  pes- 
session  of  It  to  the  purchaser,  as  the  owner 
nntU  the  payment  of  the  puivhase  money, 
cannot  be  maintained.  They  are  con- 
stractlvely  fraudulent  as  to  creditors; 
and  the  property,  so  far  as  their  rights 
are  concerned,  is  considered  as  belonginK 
to  the  purchaser  holding  the  possession." 
Under  statutes  of  the  state  of  Illinois,  very 
similar  in  character,  it  has  been  frequently 
held  that  contracts  of  this  character  were 
void  agaiust  creditors.  Jennings  v.  Gage, 
13  111.  610;  Ketchum  v.  Watson,  24  III.  591 ; 
McCormick  v.  Hadden,  37  111.370;  Murch 
V.  Wright,  46  111.  487.  The  property  being 
In  the  possesHion  of  Wood,  as  owner,  it 
was,  nnder  the  aotboritles,  subject  to  tbe 
debts  of  Wood. 

The  judgment  must  be  reveraed,  and 
cause  remanded. 

1  Colo.A.  333  

OSBISTON  ▼.  KaDFMAN.1 

(Court  <y  Appeals  of  Colorado.  Feb.  8, 1893. ) 
CROsa-IIXAmiiATioK. 
In  an  action  against  one  of  two  partners  in- 
terested in  the  sale  of  a  mine  to  reoover  com  - 
pensation  for  services  rendered,  payable  in 
event  of  a  sale  thereof,  employment  of  plaintiff 
and  a  partnership  were  questions  directly  put 
in  issue  on  the  pleadings.  The  other  partner, 
called  OD  liehalf  of  plaintiff,  proved  plaintiff's 
emplo>ment,  and  the  compensation  payable,  and 
in  cross-examination  gave  evidence  of  receipt 
by  him  from  defendant  of  bis  share  of  proceeds 
of  said  sale.  Held,  tbat  the  admissiun  of  this 
evidence  on  cross-examination,  although  objec- 
tionable, tended  to  establish  existence  of  partner- 
ship, and  was  admissible. 

Appeal  from  district  court,  Arapahoe 
county;  Gborub  W.  Allbn,  Judge. 

Action  by  Charles  Kaufman  against 
Frank  F.  Usblston  Co  recover  compensa- 
tion for  services  rendered.  Judgment  for 
plaintiff.     Defendant  appeals.    Aiiirmed. 

1.  N.  Switli  and  TellMr  &  Orabood,  lor 
appellant.  Morrison  &  Kobn,  for  ap- 
pellee. 

Richmond,  P.  J.  This  was  an  action  to 
recuvercompcnsatlonfor  services  rendered 
to  Frank  F.  Osblaton  and  Isaac  M.  Tay- 
lor, as  partners,  by  Charles  Kaufman,  for 
making  a  survey  and  map  of  the  Stewart 
mine,  situated  in  the  state  of  Nevada,  and 
a  report  upon  the  same  to  aid  in  the  sale 
of  the  property.  By  the  complaint  It  is 
alleged  that  Taylor  and  Osbiston  were 
jointly  Interested  as  partners  in  the  sale 
of  the  Stewart  mine,  and  that  they  em- 
ployed the  plaintiff,  Kaurman,  to  make 
the  survey,  map,  and  a  report  upon  the 
mine,  agreeing  to  pay  him,  in  case  of  a 
sale,  the  sum  of  92,500.  It  is  further  alleged 
that  the  mine  was  sold  for  the  sum  of 
$40,000,  and  that  the  defendants  have  not 
pnid  the  said  f  2,500,  or  any  part  thereof. 
The  answer  of  Osblston  denies  the  em- 
ployment, and  denies  the  partnership,  but 
admits  the  sale  of  tbe  mine.    It  will  be 

>  Ilehearing  denied  April  11, 1S92. 


seen  from  tbe  foregoing  tbat  two  Iskoes 
were  presented  for  trial,  to  wit,  tbe  em- 
ployment of  tbe  plaintiff,  Kaafman,  by 
Taylor  and  Osblston,  and  the  partnership. 
Taylor  was  not  served  with  sDmrnnnx, 
consequently  did  not  answer.  This  eouse 
has  been  tried  on  three  different  occasiimR, 
on  two  of  which  judgment  was  rendered 
upon  tbe  verdict  of  the  jury  against  Osbis- 
ton  for  the  sum  claimed,  and  in  tbe  other 
the  jury  disagreed.  To  reverse  this  last 
Judgment  this  appeal  is  prosecuted. 

The  case  is  submitted  upon  briefs  and 
oral  argument.  It  appears  from  the  testi- 
mony that  Taylor  negotiated  with  one 
Stewart  for  tbe  sale  of  tbe  mine  to  Osbls- 
ton for  the  sum  of  f7.50O,  and  caused 
Stewart  to  place  in  escrow  a  deed  to  be 
delivered  to  Osblston  when  the  f  7.500  was 
paid.  This  part  of  the  contract  waBfoll,v 
carried  out  between  Taylor,  Stewart,  and 
Osblston.  It  further  appears  In  evidence 
that  afterwards  sale  was  made  by  OsblB. 
ton  to  one  Roberts,  whereby  be  realiced 
the  sum  of  $40,000;  tbat  Taylor  demanded 
as  his  part  the  sum  of  $16,000;  tbat  lie 
afterwards  accepted  from  Osblston.  in 
lieu  of  his  demand,  two  promissory  notes, 
each  for  the  sum  of  $5,000.  Daring  tbe 
trial  of  the  cause  the  court  admitted  evi- 
dence on  the  part  ol  plaintiff  establiabing 
the  delivery  of  these  notes  by  Osblston  tu 
Taylor  as  tending  to  prove  tbe  partner- 
ship relation.  This.  It  is  insisted,  wag 
error,  and  upon  the  oral  argument  was 
the  only  error  relied  upon  by  apoellant  for 
reversal  of  the  judgment.  We  are  unable 
to  concur  in  this  view,  so  urgently  pressed 
upon  our  attention.  The  question  o( 
partnership  was  a  material  one,  and  was 
directly  put  in  issue  by  the  plettdings, 
and  the  circumstance  of  Osblston  pay- 
ing or  allowing  to  Taylor  tbe  sum  of 
$10,000  tended  to  establish  the  existence 
of  a  partnership  in  the  sale  of  the  proper- 
ty, and.  In  our  judgment,  was  clearlj-  a'- 
mlBeil>le.  It  may  be  true  that  this  testi- 
mony thus  brought  tothe  attention  of  the 
jury  was  the  reHult  of  a  cross-examina- 
tion, and,  strictly  speaking,  objectiona- 
ble; but,  if  so,  it  was  a  harmless  error, 
for  the  reason  that  Taylor,  sworn  and  ex- 
amined on  behalf  of  plaintiff,  testified  that 
Osblston  knew  of  the  employment  ot 
Kaufman,  and  of  the  sum  of  money  Kanl- 
man  expected  to  receive  in  case  of  a  sale. 
He  further  teatllied  that  after  the  sale  of 
the  mine  Osblston  toUl  him  he  got  |30.0liO 
over  and  above  paying  Watson  and  Gib- 
son, and  tbat  lie  then  and  there  claimed 
tbat  he  was  entitled  to  $15,000:  tbat  be 
consented  to  take  $10,000,  and  call  it 
square,  and  finally  received  two  prnmis- 
flory  notes  for  $5,000  each.  This,  of  Itsell, 
tended  to  establish  the  partnership  rela- 
tion in  the  sale  ot  the  mine,  and  was  com- 
petent evidence  to  go  to  the  jury  for  that 
purpose.  As  has  heretofore  been  ob- 
served, this  cause  baa  been  three  times 
tried  by  a  jury,  twice  resulting  in  a  ver- 
dict for  plaintiff.  This  is  a  cirrumstaiice 
we  are  warranted  in  taking  into  consider- 
ation in  formulating  our  conclusion.  Be- 
sides, we  are  satisfied  that  there  was  Fufii- 
cient  evidence  to  support  tbe  verdict  of  the 
jury.  Todd  v.  Demeree,  15  Colo.  8K,  24 
Pac.  Rep.  563.    Seeing  no  error  in  the  rec- 
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ord  whtch  warrants  va  In  Interfering  with 
the  verdict,  the  Judgment  uiuet  be  af- 
liriued. 

ON  REHBARINQ. 

Pkr  Curiam.  Since  the  argument  npon 
rehearing  in  this  case  we  have  carefully 
reviewed  the  entire  record,  and  are  una* 
ble  to  concur  in  the  viewa  ot  appellant's 
connsel,  and  feel  that  we  must  adhere  to 
the  former  opinion. 

1  ColoA.  453  

Kbvitt  t.  Crow. 
iCowrt  of  Appeal*  of  Colorado.    March  14, 1893.) 
Motions — Notiob  to  Oppositb  PiKTT — Deposi- 
tions—AppBAi/—FAiLnitB  TO  Establish  a  Cacbb 
or  Action. 

1.  Code  1887,  H  871,  878,  providing  that 
every  order  entered  by  the  court,  except  during 
trial,  must  be  made  on  motion,  of  which  notice 
must  be  given,  are  mandatory,  and  apply  to  an 
order  to  shorten  the  time  within  which  a  party 
applving  to  take  depositions  may  proceed. 

2.  Code  1887,  H  841,  843,  permit  the  depoai* 
tlons  of  witnesses  in  the  state  to  be  taken  in  cer- 
tain cases  by  oral  questions,  in  the  presence  of 
the  parties.  Section  846  provides  that  the  depo- 
sitions of  such  witnesses  may  be  taken  on  written 
interrogatories,  in  the  same  manner  aa  provided 
for  taking  the  depositions  of  witnesses  residing 
out  of  the  state.  Section  849  requires  the  dex>0- 
sitions  of  witnesses  out  of  the  state  to  i>e  taken 
on  commission  issued  by  the  clerk  of  court. 
Held,  where  leave  was  granted  to  take  adepositiou 
under  sections  341  and  843,  and  the  witness  ex- 
amined, and  afterwards  one  of  the  parties  sent 
written  interrogatories,  which  were  put  to  the 
witness  by  the  notary,  that  such  deposition  was 
inadmissiDle. 

8.  A  Judgment  against  plaintiff  will  not  be 
reversed  for  errors  ot  law  committed  by  the  trial 
court,  where  it  appears  on  appeal  that  plaintiff 
cannot  recover  on  the  case  he  has  made. 

Error  to  district  court.  Arapahoe  conn- 
ty ;  Oliver  B.  LinnRLL,  Judge. 

Action  oy  Clara  E.  Neritt,  late  Oara  E. 
Troth,  against  Henry  Crow.  Jndgment 
for  defendant.  Plaintiff  brings  error.  Af- 
firmed. 

Wells,  Macon  &  Fnrtnan,  for  plaintiff  in 
error.  Osenr  Renter,  for  defendant  In  er- 
ror. 

BiesEi.L,  J.  The  sale  of  the  Glenarm 
Hotel  by  Crow,  the  defendant  in  error,  led 
to  this  suit  by  Troth  to  recover  commis- 
eions  which  he  claimed  to  have  earned  as 
a  broker.  The  transaction  occurred  early 
in  1889.  Crow  was  then  attempting  to  sell 
the  hotel,  and  had  pttt  It  on  the  niarketat 
a  definite  price.  Troth  was  the  lessee  of 
the  property  in  possession,  l^otb  the  con- 
tract and  the  pefurinance  were  put  In  is- 
sue. It  will  not  be  useful  to  discuss  the 
evidence,  since  none  ot  the  errors  assigned 
and  relied  upon  In  the  argument  suggest 
any  questions  which  necessitate  its  con- 
sideration. What  is  chleHy  depended  on 
to  reverse  the  cnse  is  the  attion  taken  by 
the  court  in  suppressing  Troth's  deposi- 
tion. The  plaintlB  proceeded  in  the  first 
instance  to  take  the  evidence  on  a  two- 
days  notice,  under  an  order  which,  If  reg- 
ularly obtained,  wonld  make  this  notice 
legal.  It  appeared  that  on  the  presenta- 
tion of  an  affidavit  bringing  the  case  with- 
in  the   provisions   of   sections  341,   342,* 

'  Which  permit  the  taking  of  the  depositions  of 
witnesses  within  the  state  hi  certain  oases. 


Code  1887,  the  court  made  this  order  with- 
out notice  to  the  other  party.  The  record 
is  silent  as  to  just  what  the  court  did  on 
the  motion  to  suppress  for  this  iiTCgular- 
Ity,  but  leave  was  granted  to  retake  the 
deposition.  NVhat  was  done  under  this 
order  need  not  be  considered,  because  this 
deposition  is  not  in  the  record.  In  the 
mean  time  theplalntiff  Troth  died,  and  his 
widow  was  Bubstitnted  as  plaintiff.  It 
was  then  Insisted  that  the  original  deposi- 
tion could  be  used,  because  the  conrt  had 
made  no  definite  order  removing  It  from 
the  flies.  The  defendant  then  attacked  the 
deposition  by  another  motion,  and  as- 
signed other  departures  from  the  statu- 
tory regulations.  On  this  hearing  it  was 
made  evident  that  the  plaintiff  had  sent 
written  iuterrogatories  to  the  notary,  who 
had  put  the  questions  to  the  witness,  re- 
duced the  answers  to  writing,  and  in  this 
manner  had  completed  the  deposition. 
The  motion  was  granted,  and  this  evi- 
dence was  not  permitted  to  be  used.  This 
is  assigned  for  error.  In  view  of  the  con- 
clusions arrived  at,  it  is  scarcely  necessary 
to  decide  whether  It  should  have  been  sup- 
pressed for  this  last-named  irregularity, 
since  it  was  properly  rejected.  While  no 
cross  error  has  been  assigned  attacking 
the  action  of  the  court  in  tliis  particular. 
It  would  be  tolly  to  be  astute  to  find  rea- 
sons to  sustain  It.  Should  the  case  be 
reversed,  the  court  would,  on  a  renewal  of 
the  motion,  be  compelled  to  hold  that  the 
deposition  was  not  properly  taken.  The 
first  order  was  entered  without  any  no- 
tice of  the  motion  upon  which  it  was 
based.  It  has  been  seriously  contended 
in  ai-gument  that  the  statute  concerning 
the  taking  of  depositions  evidently  con- 
templates the  entry,  without  notice,  of  an 
order  to  shorten  the  time  within  which 
the  party  applying  may  proceed,  since  to 
bold  otherwise  would  sometimes  operate 
to  prevent  the  obtalnment  of  the  specific 
relief  contemplated.  This  argument  a,b 
inconvenleuti  is  no  response  to  the  abso- 
lute provisions  of  sections  371  and372of  the 
Code  of  1S87,  as  they  have  been  construed 
by  the  supreme  court.  They  definitely 
provide  that  every  order  entered  by  the 
court,  otherwise  than  during  the  prog- 
ress of  a  trial,  must  be  made  upon  motion, 
of  which  notice  must  be  given.  They 
have  been  repeatedly  construed,  and  have 
universally  been  held  to  be  mandatory, 
and  all  orders  entered  otherwise  than  up- 
on motion  and  notice  have  been  adjudged 
to  be  irregularities  for  which  a  cause  will 
be  reversed.  Cates  v.  Mack,  0  Colo.  401; 
Mallan  v.  Hlgenbotham,  10  Colo.  264,  15 
Pac.  Rep.  352;  Hnghes  v.  McCoy,  11  Colo. 
591,  19  Pac.  Rep.  674.  Since  the  order 
shortening  the  time  to  take  Troth's  depo- 
sition was  obtained  without  notice,  It  was 
Irregularly  entered,  and  the  original  mo. 
tion  to  suppress  the  deposition  should  for 
that  reason  have  been  sustained. 

Whether  the  action  which  the  court 
took  in  suppressing  it  upon  the  motion 
subsequently  filed  was  based  upon  a  re- 
consideration of  this  question  cannot  be 
learned  from  the  record.  But  the  motion 
should  have  been  granted,  even  npon  the 
gronnds  then  slated,  because  the  deposi- 
tion was  not  taken  in  accordance  with  the 
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statute  regulatlDS  the  manner  of  taking 
deposltiontt  on  a  couinilHulun.  If  the  dep- 
osition of  a  witneHH  io  tlie  state  livliiK 
outside  of  ttie  county  is  to  be  talcen  on  iu- 
terroKatorles,  it  must  be  done  under  a 
commission  directed  to  ttie  ufiicer  taking 
It.i  Tile  officer  designa ted  is  witliont  au- 
tliority  to  conduct  or  carry  on  tlie  exu mi- 
nation,  unless  lie  act  under  a  writ  iaaaed 
by  competent  auttiority.  if  tlie  witness 
is  to  be  otlierwise  examined,  tlien  it  must 
be  upon  an  oral  examination,  conducted 
by  somepernonuttiertban  the  officer.  It  is 
idle  to  say,  in  response  to  this  contention, 
that  no  harm  can  come  to  the  opposing 
party  If  the  examination  be  conducted  by 
the  officer,  rather  than  by  a  representa- 
tive of  tlie  person  taking  the  testimony. 
It  is  not  a  question  of  prejudice.  It  Is 
aimply  a  question  of  power.  The  statute 
autborlEes  the  officer  to  act  and  examine 
the  witness  when  he  is  clothed  wltti  the 
authority  expressed  by  a  writ  issued  under 
the  Seal  of  the  court;  he  is  without  it  in 
the  other  case;  and,  being  without  it,  his 
procedure  is  llleKai  and  unjustiflabie,  and 
what  he  does  is  wltiiout  the  sanction  of 
the  law.  it  would  be  decisive  ot  the  ques- 
tion, and  enough  probably,  to  hold  that, 
in  all  cases  tn  sustain  a  deposition  which 
has  been  taken,  the  party  contending  for 
its  admisalon  must  show  a  statutory  au- 
thority to  conduct  it,  and  a  compliance 
with  that  authority  fairly  within  its  pur- 
view. The  reasons  simply  support  the 
proposition.  It  has  been  further  contend- 
ed that  the  court  erred  in  instructlnf^  the 
Jury  in  reeard  to  the  law  of  commlsKlon 
and  brokerage.  Under  the  peculiar  facts 
of  this  record,  it  cannot  be  said  that  tiie 
rule  which  the  court  expressed  is  in  con- 
flict with  the  case  of  Anderson  v.  Smythe, 
28Pac.  Uep.  478,  decided  by  this  court  at 
the  present  term.  The  error  tiased  upon 
the  action  of  the  court  in  excluding  certain 
questions  put  to  a  witness  upon  cross-ex- 
amination does  not  Justify  a  reversal.  As 
to  one  of  them.  It  may  be  said  that  the 
witness  subsequently  testified  and  gave 
answers  which  put  in  proof  the  very  mat- 
ter In  regard  to  which  he  was  interrogat- 
ed under  the  question  excluded  by  the  rul- 
ing of  the  court.  Ah  to  the  other,  the  In- 
quiry seems  not  to  be  relevant  to  the  Is- 
sue, or  to  the  examination,  and  its  rejec- 
tion conhl  not  bavtbeen  prejudicial  to  the 
plaintiff  in  error. 

Whatever  the  law  uiay  be  on  the  mat- 
ters involved  Id  the  errors  assigned,  aside 
from  what  may  be  predicated  on  the  ex- 
clusion of  the  evidence  contained  in  tiie 
suppressed  deposition,  the  caseshould  not 
be  reversed,  oven  though  the  action  of  the 
court  below  could  not  be  sustained.  The 
record  would  not  support  a  judgment  for 
the  plaintiff.  There  was  no  proof  of  an 
employment  on  which  the  Jury  were  enti- 
tled to  And  a  verdict  for  him.  Where  it  is 
evident  that  the  plaintiff  cannot  recover 


1  Code  1SS7,  i  346,  provides  that  the  depositions 
of  such  witnesses  may  be  taken  on  written  inter- 
rogatories io  the  same  manner  as  provided  for  tak- 
ing the  deposition  of  witnesses  out  of  the  state. 
Section  849  requires  the  depositions  of  witnesses 
out  of  the  state  to  be  taken  on  commission  Issued 
by  the  clerk  of  court. 


on  the  case  wblcb  be  has  made,  it  Is  not 
the  duty  of  an  appellate  tribunal  to  re- 
verse the  cause  for  errors  of  law  commit- 
ted at  the  trial,  and  subject  the  parties  to 
continued  litigation  and  expense,  by 
affording  him  an  opportunity  to  retry  an 
Issue  whereon  be  has  failed  to  offer  SDffi- 
dent  proof  to  uphold  a  Judgment.  Clan- 
ton  V.  Ryan,  14  Colo.  419,  24  Pac.  Rep.  258. 
While  this  case  does  not  perhaps  go  qnlte 
as  far  as  the  proposition  above  stated,  it 
does  bold  that  no  error  committed  by  the 
court  In  refusing  to  ad roitcompetent  testi- 
mony excuses  the  production  of  evidence 
necessary  to  support  a  material  averment 
which  must  be  proven  to  entitle  the  party 
to  recover.  The  principle  is  the  same.  11 
the  plaintiff  has  failed  to  sustain  a  mate- 
rial averment,  and  there  is  not  enough  in 
the  record  to  support  a  Judgment  had  It 
been  rendered  his  way,  he  cannot  ask  a  re- 
versal because  of  the  mistakes  of  the  trial 
court  in  other  particulars.  Ferceivinft  no 
substantial  error  in  the  record  compellin); 
a  reversal  of  the  Judgment,  it  will  be  af- 
firmed. 

2  CoIcA.  17 

RoBiNSO.t  et  a/,  v.  Doi.okes  No.  2  Lasd  & 

Canal  Co.  et  a/. 
(Court  c^  Appeals  of  Colorado.    March  28, 189J. ) 

COBPOBATIOSS— RbOKIVEHS — ACCOCXTIXQ — COBPO- 
KATE  LOAN!) — ^MISAPPLICATION— IkVALIDATION  OT 

Seccbities. 

1.  Where  suit  is  brought  by  one  of  the  stock- 
holders of  a  corporation  for  the  appointment  of  a 
receiver  and  for  au  accounting,  general  asser- 
tions of  conspiracy,  fraud,  mismanagement,  and 
incompatency  are  Insufficient  for  such  purpose, 
but  the  speelfio  facts  relied  on  in  proof  of  sucb 
matters  should  be  pointed  out. 

2.  The  fact  that  money  received  by  a  cor- 
poration on  a  loan  upon  certain  securities  is  mis- 
applied and  wasted  is  not  ground  for  invalidat 
ing  the  securities  in  a  suit  by  one  of  the  stock- 
holders, unless  some  illegality  is  shown  in  their 
inception,  or  there  is  a  failure  of  couslderation. 

Error  to  district  court.  La  Plata  coun- 
ty;  Gbokgb  T.  Sumnbb,  Judge. 

tiuit  by  Benjamin  W.  Robinson  and 
Mary  H.Robinson  against  the  Dolorea  No. 
2  Land  &  Canal  Company  and  others. 
There  was  a  demurrer  to  the  complaint, 
which  was  sustained.  Plaintitfa  bring  er- 
ror.   Affirmed. 

Thomas  &  Thomas  and  Hipp  Jt  Tescb, 
for  plaintiffs  in  error.  W.  M.  AlHgaire,S. 
W.  Carpenter,  and  H.  C.  Charpiut,  tor  de- 
fendants in  error. 

Reed,  J.  This  was  a  suit  In  equity, 
brought  by  plaintiffs  in  error  against  the 
Dolores  No.  2  Land  &  Canal  Company,  the 
Dolores  Community  Ditch  Company,  Jo- 
seph W.  Helmer,  trustee,  Emerson  B.  Tat- 
tle, trustee,  and  John  V.  Farwell,  (benefi- 
ciary.) asking  for  the  appoiotmeiitof  a  re- 
ceiver, an  injunction,  an  accounting,  etc. 
It  is  alleged  that  the  Dolores  No.  2  Land 
&  Canal  Company  was  organised  and  in- 
corporated in  January,  1887,  for  the  pur- 
pose of  constructing  a  canal  or  ditch  to  di- 
vert the  water  from  the  Dolores  river  to  Irri- 
gate Montezuma  valley,  a  valley  about  50 
miles  In  length  and  15  miles  in  width. 
That  before  entering  upon  the  constrae- 
tiou  of  the  canal  the  company  had  accu- 
rate surveys,  aud  estimates  of  the  cost  of 
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eonstroctloD,  and  It  is  allevred  that  thp 
estimated  cost  of  9^0,000  was  ample  to 
cunBtract  the  main  line  of  the  canal.  That 
tlie  capital  stock  of  the  company  was 
9200.000,  divided  into  2.000  shares  of  $100 
«ach.  That  the  plaintiff  Benjamin  W. 
BoblDson  and  wife,  Mary  H.,  were  from 
aud  after  the  organization  of  thecompany 
bona  fide  owners  for  value  of  2-15  shares  uf 
thecapital  stuck.  At  what  price  pershare 
Is  not  stated,  nor  is  itsta ted  in  what  man- 
ner payment  was  made,  nor  Is  It  stated 
who  became  the  owners  of  the  remaining 
1,735.  what  prices  were  paid, or  how  pay- 
ments were  made,  nor  whether  anything 
was  realized  from  the  sale  of  tlie  capital 
stofic,  nor  what,  if  any,  use  was  made  or 
to  be  made  of  the  proceeds.  The  fair  infer- 
ence from  the  pleading  Is  that  the  capital 
stocic  was  divided  among  the  promoters 
and  incorporators  gratuitously,  for  the 
next  aliegatioo  is  that  plaintiff  B.  W. 
spent  large  sums  of  money  (no  amount 
stated)  in  oreranizlng  the  company,  and 
that,  as  the  authorized  aud  accredited 
agent  of  the  corporation,  he  went  to  Chi- 
cago, to  secure  a  loan  of  $100,000,  a  sura 
$10,000  lu  excess  of  the  amount  alleged  to 
be  needed  to  construct  the  canal.  That 
by  his  skill  and  enterprise  lie  succeeded  in 
securing  a  loan  of  $100,000  from  J.  V.  Far- 
well  upon  the  bonds  of  thecompany.  It 
is  hard  to  i-econcile  the  next  allegation, 
where  it  Is  said  that,  after  plaintiff  had 
secured  the  loan,  Farwell  sent  bis  agent, 
Heimer,  to  the  state,  to  ascertain  the 
value  of  the  franchise  and  property  of  the 
corporation,  and,  having  ascertained  it 
to  be  worth  a  half  million  dollars,  Far- 
well,  Heliuer,  and  one  H.  N.Tuttle  entered 
into  a  conspiracy  to  obtain  possession  of 
tlie  entire  property,  "and  demaudcd  as  a 
condition  precedent"  to  making  the  loan 
of  f  loO.OOO  alleged  to  have  been  already 
secured  by  plaintiff  that  45  per  cent,  of  the 
entire  capital  stock  be  assigned  and  deliv- 
ered to  Tuttle,  and  further  demanded 
that  Farwell  should  name  two  members 
of  the  board  of  directors  of  the  corpora- 
tion. That  these  requirements  were  com- 
plied with  by  the  company.  That  the 
company  issued  its  bonds  for  9100,000  on 
the  Ist  day  of  July,  1887,  and  on  the  same 
date  executed  to  Uelmer,  as  truMteo,  a  deed 
of  trust  upon  its  property,  rights,  and 
franchises,  to  secure  the  payment  of  the 
bonds.  That  such  deed  of  trust  contained 
a  provision  that,  if  default  be  made  in  the 
payment  of  interest,  the  whole  amount, 
principal  and  Interest,  should  become  due, 
etc.  That  some  time  prior  to  July  1,  1887, 
and  before  the  $100,000  in  money  was  paid 
by  Farwell,  "the  board  of  directoi-s  was 
reorganized  in  the  interest  of  Farwell,  and 
from  that  tinieon  Farwell  had  full  control 
of  the  board  of  directors,  and  complete 
management  of  the  affairs  of  the  com- 
pany." How  the  board  was  organized 
in  his  favor,  and  how  he  obtained  full  con- 
trol, are  not  stated.  It  is  also  alleged 
that  45  per  cent,  of  the  capital  stock  of  the 
company  was  transferred  to  Tuttle  lor 
Farwell's  benefit,  upon  the  books  of  the 
company.  Then  follows  a  vague,  indefi- 
nite allegation  "that  immediately  there- 
after the  said  conspirators  set  about  to 
ruin  and  wreck  such  company  In  pursu- 


ance to  their  original  plan,"  for  the  pur- 
pose of  acquiring  the  property  by  wasting 
and  squandering  its  money  and  leaving  it 
insolvent;  that  good  engineering  ability 
was  requisite  in  constructing  the  works, 
but  none  but  incompetent,  Impracticable, 
and  visionary  managers  were  employed, 
etc.;  that  by  reason  of  the  employment 
of  incompetent  persons,  and  of  the  doing 
ol  the  work  in  an  improper  manner,  the 
work  was  not  completed  the  $100,000 
wasted  and  squandered,  and  the  company 
insolvent.  Then  follow  live  closely  print- 
ed pages  of  the  abstract,  alleging, in  effect, 
that  the  Montezuma  valley  was  uninhab- 
ited, or  nearly  so;  that  in  order  to  make 
the  undertaking  a  success,  and  dispose  of 
water  when  carried,  it  was  necessary  to 
have  agriculturists,  users,  and  consumers 
of  water  settle  in  the  valley  .—those  who 
would  buy  water  rights  and  use  water; 
that  on  the  1.5th  day  of  April,  1887,  plain- 
tiff, by  a  resolution  of  the  board  of  direct- 
ors, unanimously  passed,  was  appointed 
a  "commissioner  of  colonization,"  to  at- 
tend to  the  peopling  of  the  valley,  and  su- 
perintend the  construction  of  lateral 
ditches  for  the  distribution  of  water,  etc.; 
that  plaintiff  was  well  qualified  for  the 
dutlKS  of  the  position  and  business  of  se- 
curing colonies  and  emigrants,  and  that 
he  immediately  entered  upon  the  duties  of 
his  office;  that  in  the  ensuing  month,  Jaat 
"  as  he  got  fully  started,  and  his  plans  and 
jiurposes  fully  matured,  •  »  •  the 
board  of  directors  of  thecompany  •  •  « 
wrongfully  and  fraudulently  •  •  » 
compelled  him  to  abandon  the  bnsiness 
and  efforts  to  populate  the  said  Monte- 
zuma valley,"  and  thecompany  never  em- 
ployed any  one  else  to  take  ills  place  and 
populate  the  valley;  that  by  such  wrong- 
ful and  fraudulent  acts,  and  by  its  failure 
to  complete  the  canal  and  furnish  water, 
the  valley,  Instead  of  being  populated 
densely,  as  he  Intended,  was  depopulated, 
"and  by  this  course  of  suicidal  proceedings 
hundreds  of  families,  which  had  been  at- 
tracted to  this  valley  by  the  said  Robin- 
son, and  by  reason  of  books  by  him  com- 
posed, printed,  and  circulated,  were  reluc- 
tantly forced  to  go  elsewhere. " 

The  facts  contained  In  these  last  allega- 
tions hardly  afford  a  basis  for  equitable 
relief,  nor  Is  any  directly  asked  upon  them. 
He  does  not  ask  to  be  reinstated  lu  the 
position  he  was  so  well  qualified  to  fill, 
alleges  and  asks  no  damage,  nor  states 
that  he  sustained  any  loss,  even  of  hooks 
and  printed  matter;  consequently  we  con- 
clude that  it  was  Incorporated  into  the 
complaint  as  a  part  of  the  evidence  to  es- 
tablish the  allegation  uf  incompetent  man- 
agement and  want  of  administrative  abil- 
ity in  the  officers  managing  the  company. 
If  the  allegations  are  true,  (and  they  must 
be  so  regarded  on  demurrer,)  no  more 
conclusive  proof  could  be  needed  to  estab- 
lish incompetency  or  a  premeditated  plan 
to  "ruin  and  wreck"  the  company  than 
that  afforded  by  the  fact  of  discharging 
the  plaintiff  and  desolating  the  valley. 
Had  the  company  completed  its  canal,  as 
it  is  alleged  it  should  have  done,  so  as  to 
furnish  water  In  the  year  1888,  and  re- 
tained the  plaintiff  to  populate  the  valley, 
the  undertaking  must  have  been  an  emi> 
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nent  BUCCC88.  The  water  and  the  people 
were  both  needed.  The  water  withuat 
the  people  was  useless,  and  could  uut,  as 
required  by  the  constitution,  have  been  re- 
garaed  as  applied  to  a  beneficial  use.  A 
certain  amount  of  water,  or  fluid  of  some 
itind,  is  supposed  to  be  necessary  to  sup- 
port animal  life.  Ghosts  and  disembodied 
spirits  are  supposed  capable  of  existence 
without  it,  and  yet  in  its  absence  they  are 
not  cheerful.  "  Dives"  was  anxious  to  ob- 
tain the  sniallest  quantity,  for  "domestic 
purposes."  Given  plentyof  water,  a  dense, 
tlirifty  population,  accustomed  to  its  use 
for  drinking,  lavatory, and  irrifjatlng  pur- 
poses, was  indispensable.  It  is  evident 
that  plaintiff  had  correct  views;  both 
(actors,  united,  were  needed.  His  removal 
inst  at  the  time  he  had  fully  prepared  him- 
self to  enter  upon  the  proper  discharge  of 
the  duties  of  his  ofBce  was  an  lndi){nity 
and  an  outrage,  but  may  have  been  in- 
spired by  the  purest  dictates  of  humanity. 
The  water  supply  was  needed  at  a  date  as 
early  or  earlier  than  the  great  influx  of 
population.  The  company,  finding  that 
by  the  exercise  of  his  ability,  energy,  and 
seal  the  population  was  to  precede  the 
water,  was  compelled  to  remove  him,  or 
subjert  a  large  number  of  people  to  all  the 
horrors  of  n  severe  and  lonK-protracted 
drought.  Taking  this  view  of  It,  the  act 
may  have  been  praiseworthy,  and  not,  as 
supposed,  "wrongful  and  fraudulent." 
The  company  was  the  modern  "Moses" 
that  was  to  smite  the  rock  and  render  ex- 
istence In  the  desert  possible. 

In  the  next  allegation  the  charge  Is  reit- 
erated "that  the  business  affairs  of  the 
company  have  been  mlsmanagerl  and  con- 
ducted In  a  most  reckless  and  extra  vauant 
manner,  and  that  none  but  the  most  In- 
competent, untrustworthy,  and  unskilled 
managers  have  been  es:ployed:"  that  the 
company  had  spent  and  squandered  near- 
ly double  the  amount  estimated  as  the 
cost  of  construction,  had  squandered  and 
thrown  away  by  bad  management  the 
flU(),000  obtained,  was  in  debt  $45.01K), 
and  the  work  of  construction  not  com- 
pleted. Again,  upon  the  next  page,  it  is 
reasserted  that  Farwell,  Helmer,  and  Tut- 
tle,  by  willful  design  and  Incompetency, 
had  squandered  the  funds  of  thecompany; 
that  the  company  was  in  debt  V45,<K)0, 
and  hfliikrnpt,  and  applied  to  Farwell  for 
an  ad<lltloual  loan  o(  9'IO,OUO.  which  wa.o 
refused,  unless  the  stockholders,  without 
consideration,  would  relinquish  and  as- 
sign 20  per  cent,  more  of  the  capital  stock 
of  the  company  for  the  benefit  of  Farwell ; 
that  the  individual  stockholders,  except 
Robinson  and  wife,  who  refused,  acceded 
to  the  request,  and  contributed  the  stock, 
and  thereupon  the  $90,000  was  loaned  by 
Farwell.  The  compau.y  issued  additional 
bonds  for  $90,000,  and  a  second  deed  of 
trust  was  executed  to  secure  the  bonds, 
lu  which  Emerson  B.  Tuttle  was  made 
trustee;  that  Farwell  unlawfully  extorted 
Iromthe  individual  stockholders  the  65  per 
cent,  of  stock,  so  as  to  obtain  absolute 
.•ontrol  of  the  company  for  the  purpose  of 
wrecking  it,  but  that  plaintiffs  absolutely 
refused  to  contribute  to  the  last  20  per 
sent.  We  are  nowhere  Informed  from 
what  source  the  first  45  per  cent,  of  stock 


was  obtained,— whether  It  waa  stock  un- 
disposed of  and  reninining  in  the  com- 
pany, or  whether  it  was  made  up  of  Indi- 
vidual contributions.  It  is  then  alleged 
that  the  fli»O,0()O  was  largely  wasted, 
thrown  away, and  "expended  forpurposes 
other  tban  company  purposes,"  (but  to 
what  extent,  and  for  what  purposes,  is 
not  stated,)  and  that  both  deeds  of  trust 
made  to  secure  the  two  loans  aggregat- 
ing $190,000  are  void.  The  next  allegation 
is  a  reiteration  of  the  former  general 
charges  of  a  conspiracy  to  wreck  and  ruin 
the  company,  wasteful  and  incompetent 
management,  etc.,  to  which  ia  added  an  al- 
legation that  with  proper  management  the 
cost  of  construction  should  not  have  ex- 
ceeded fsO.OOO;  that  construction  could 
have  been  completed  so  as  to  have  fur- 
nished water  for  the  year  18SH;  and  that, 
if  plaintiff  Kobinson  had  not  ()een  inter- 
fered with,  be  would  so  have  peopled  the 
valley  that  an  Income  of  f:iO,000  might 
have  been  realized  from  the  sale  of  water 
for  the  year  1888.  The  following  allpga- 
tlon  is  more  important:  "That  said  Fur- 
well  now  owns  over  80  per  cent,  of  the 
stock  of  said  company,  the  greater  part  ot 
which  he  acquired  wrongfully,  and  with- 
out any  consideration,  and  in  demgation 
of  the  rights  of  these  complainants." 
How  obtained  wrongfully  and  without 
consideration  is  not  stated. 

In  regard  to  the  first  46  percent.lt  la 
alleged  that  it  was  required  as  r  bonus  or 
gratuity,  as  a  condition  precedent  to  the 
loaning  of  the  910U.00O,  and  that  the  de- 
mand was  complied  with.  If  such  was  a 
fact,  he  legally  obtained  the  stock,  and  Its 
trannfer  was  the  result  of  a  mutual  agree- 
ment; the  d<>mnnd  could  be  declined  or 
complied  with  at  the  option  of  the  other 
party.  The  same  may  be  said  of  the  'M 
per  cent,  demanded  as  a  condition  for  the 
loan  of  the  f90,000.  It  appears  that  plain- 
tiffs did  not  contribute  stock  to  satisfy 
either  demand;  that  they  were  at  the  be- 
ginning, and  still  are,  the  holders  of  245 
shares.  It  seems  that  those  who  parted 
with  stock  us  contributors  regarded 
the  securing  of  the  money  as  a  proper 
consideration.  They  are  not  complain- 
ing. How  the  securing  ot  the  stock  from 
other  individual  holders  was  in  deroga- 
tion of  the  rights  of  plaintiffs  is  not 
stated,  and  we  are  at  a  lo.<!8  to  discover. 
If  others  saw  fit  to  part  with  their  stock 
to  Farwell  without  consideration,  such 
fact  cannot  be  a  ground  for  equitable  re- 
lief of  plaintiffs.  How  Farwell  became 
the  owner  ot  the  other  15  per  cent,  to 
make  the  SO  per  cent,  is  not  shown,  but  it 
is  presumed  he  acquired  it  legitimately, 
otherwise  we  would  be  informed.  If,  as 
alleged,  Farwell  holds  over  80  percent,  of 
the  entire  stock,  and  plaintiffs  245  shares, 
there  is  at  roost  but  about  150  shares  out- 
standing In  others.  It  is  next  alleged  that 
on  or  about  the  (blank)  day  of  (blank) 
year  the  Dolores  No.  2  Land  &  Canal  Com- 
pany made  an  attempted  conveyance  of 
all  its  water  rights,  privileges,  franchises, 
and  property  in  the  same,  and  the  right 
to  sell  all  the  water  rights  and  water,  and 
the  right  to  receive  all  the  future  revenue 
to  be  derived  from  the  sale  of  water  be- 
longing to  it,  to  the  Uolores  Community 
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D!tcb  Company,  at  the  Instigation  of  the 
conspiratora.  etc.;  *tliat  eaid  attempted 
conveyance  is  a  Irand,  and  void  In  law 
and  equity,  and  a  fraud  apon  tliese  com- 
plainants and  all  Innocent  BtockliolderB. " 
These  allegatiuns  are  so  vague,  mysteri- 
ous, indefinite,  and  indeterminate  tliat  it 
is  Impossihie  to  serionsly  consider  tiiera. 
II,  as  stated,  It  was  only  an  attempt  to 
convey,  it,  of  course,  was  not  consum- 
mated; DO  one  was  injured.  If  It  was 
"void  In  law  and  equity,' "void  tlilnRs" 
are  no  tilings,  and  require  no  notice. 
Whether  it  was  a  reorgunization  under  a 
new  name  of  the  same  corporation  or  a 
new  and  distinct  corporation,  whether 
the  capital  stock  of  the  flrHt  corporation 
was  increased,  whether  the  scope  and  ob- 
ject of  the  new  corporation  were  extended 
and  enlarged,  whether  any  consideration, 
nominal  or  otherwise,  passed  or  was  to 
pass,  whether  the  possession  passed  from 
the  old  company  to  the  new,  whether  the 
new  company  was  capitalized  and  issued 
stock,  we  are  not  informed.  The  only  in- 
formation we  have  Is:  "The  organization 
of  the  said  second  company  •  •  •  by 
the  same  parties  and  for  thttsame  pur- 
poses has  so  confused  and  complicated  the 
lesal  constitution  and  status  of  both 
said  companies,  that  it  is  almost  utterly 
impossible  for  said  companies,  or  either  of 
them,  to  carry  on  the  business,"  etc. 
This  certainly  would  be  the  result  where 
two  corporations,  created  for  the  same 
purpose,  and  controlling  the  same  prop- 
erty and  rights,  attempted  at  the  same 
time  to  exercise  such  control.  It  is  a  con- 
dition without  precedent;  and,  without 
some  facts  stated,— some  data, — it  is  im- 
possible to  say  whether  It  is  fair  or  fraud- 
nient,  legal  or  illegal.  It  certainly  ap- 
pears opposed  to  natural  law,— two 
bodies  occupying  the  same  space  at  the 
same  time.  But  it  appears  in  the  next 
allegation  that  flie  original  corporation 
Stilt  retained  sufHclenl  vitality  to  exercise 
Jhe  Important  prerogative  of  levying  as- 
BessmentH  upon  its  stock,  and  that,  in  the 
exercise  of  it,  plaintiffs  had  been  assessed 
to  pay  fl,)i47.50;  that  there  was  no  neces- 
'sity  for  Buch  assessment:  that  It  was 
made  by  the  conspirators  to  force  a  sale 
of  plaintiffs'  stock,  and  buy  it  in;  and 
that  plaintiffs  refused  to  pay  such  as- 
sessment. This  is  again  followed  by  the 
general  charges  of  mismanagement,  in- 
competency, want  of  skill  in  employes, 
Irand  and  dishonesty,  and,  upon  "infor- 
mation and  belief,"  collusion  and  con- 
spiracy to  wreck  and  ruin  both  com- 
panies. Then  that  plaintiff,  prior  to  com- 
mencing suit,  appeared  before  the  board  of 
directors,  and  protested  and  complained, 
and  begged  it  to  reform  and  correct  its 
grievous  wrongs;  that  the  requests  were 
unheeded,  the  eloquence  wasted. 

The  first  part  of  the  prayer  is  In  the  dis- 
Janctiveor  alternative,  asking  that  a  re- 
ceiver be  appointed  to  complete  the  con- 
Btraction  of  the  work  and  disburse  the 
money,  or  that  an  injunction  issue  to 
restrain  the  company  from  prosecuting 
the  work  and  disbursing  the  monev,  and 
.from  proceeding  to  enforce  the  collection 
of  the  assessments  against  the  plaintiffs; 
that  the  two  trust  deeds  be  decreed  to  be 
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void  and  canceled ;  and  for  a  full  account- 
ing of  all  moneys  dishursed.  This  lengthy 
review  of  the  complaint  may  seem  un- 
necessary, but  It  Is  as  brief  a  digest  or 
synopsis  of  81  closely  printed  pages  as  can 
be  made  for  a  proper  understanding  of  the 
case.  A  demurrer  was  interposed  specify- 
ing 18  supposed  fatal  defects  in  the  plead- 
ing, which  may  be  consolidated  and  sum- 
marized In  one,  viz.,  that  the  complaint 
was  bad  for  want  of  substance;  did  not 
state  facts  suffleient  to  entitle  plaintiffs  to 
tlie  relief  asked.  The  demurrer  was  sus- 
tained. The  Judgment  Jb  brought  here  for 
review. 

In  this  case  the  well-established  rules 
and  principles  that  control  pleadings  in 
equity  have  been  overlooked  or  disre- 
garded. The  conclusions  of  the  pleader, 
Btated  as  facts,  broad  generulizatiouE, 
sweeping  and  coiuprehensive  assertions 
of  conspiracy,  fraud,  ndsmanagement, 
and  incompetency,  cannot  he  made,  in 
pleading,  to  supply  the  want  of  specific 
facts.  "The  allegations  must  be  positive, 
and  not  by  way  of  recital,  and  must  be 
of  facts  only,  and  notof  law. "  Mltford 
&  T.  Eq.  PI.  64.  "The  rights  of  the  sev- 
eral parties,  the  injury  complained  of,  and 
every  other  necessary  circumstance,  as 
time,  place,  manner,  or  other  incidents, 
ought  to  be  plainly,  yet  succinctly,  al- 
leged. Whatever  is  essential  to  the  rights 
of  the  plaintiff,  and  is  necessarily  within 
his  knowledge,  ought  to  be  alleged  posi- 
tively and  with  precision."  Id.  186; 
Story,  Eq.  PI.  §§  27.  28,  246-257.  Fraud  is 
a  conclusion  of  law  from  the  facts  stated. 
It  is  not  sufficient  in  the  bill  to  make  a 
charge  of  fraud  in  general  terms.  It 
sliould  point  out  and  state  particular  acts 
of  fraud.  Id.  §§  251,  251a.  The  capita4 
stock  of  a  corporation  is  usually  the  orig« 
inal  and  only  source  from  which  the 
money  is  obtained  lor  the  prosecution  ol 
the  enterprise.  By  section  840,  c.  19,  oi 
the  General  Statutes  of  1888, it  is  declared: 
"No  corporation  shall  issue  stock  or 
bonds,  except  for  labor  done,  services  per. 
formed,  or  money  or  property  actually 
received."  A  careful  examination  of  the 
authorities  establishes  the  legal  fact  that 
the  stock  of  a  corporation  is  the  basis 
from  which  is  derived  the  capital;  that 
the  stock  is  regarded  as  money  or  its 
equivalent.  It  is  alleged  that  the  capital 
stock  of  the  company  was  ¥2(K),000;  that 
it  passed  to  the  stockholders.  Had  it 
been  disposed  of  at  50  per  cent,  of  Its  par 
value,  the  fund  obtained  would,  accord- 
ing to  the  allegations  of  the  complaint, 
have  Ijcen  ample  to  have  completed  the 
enterprise.  From  the  complaiut  it  ap- 
pears that  not  a  dollar  of  proceeds  oi 
stock  ever  went  into  tiie  treasury,  and 
that  all  the  money  received  and  used  came 
from  the  Farwell  loans.  From  the  allega- 
tions it  is  presumable  that  the  stock  was 
issued  and  used  forgratultous distribution 
among  the  promoters.  The  allegation  ?h 
that  plaintiffs  were  the"/bl;a^<  tide  own- 
ers and  holders  of  said  capital  stock,"  but 
it  is  not  alleged  that  any  value  whatever 
was  paid  for  it.  If,  as  stated,  Farwell 
furnished  all  the  money  for  65  per  cent,  of 
the  stock,  and  the  others  were  the  gratui- 
tous holders  of  the  remaining  35  per  cent., 
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.and  he  afterwards  by  parchane  obtained 
over  15  per  cent,  more,  and  then,  tbrough 
his  agents,  touk  absolute  and  entire  con- 
trol of  the  management,  construction, 
and  disbursement  of  money.  If  the  man- 
agement was  bad,  his  agents  Incompe- 
tent, the  money  wasted,  etc.,  It  would 
seem  that  he  (Far well)  was  the  only  one 
who  coDld  suffer  pecuniarily,  and  could 
hardly  be  amenable  to  the  oft-reiterated 
charge  of  conspiracy  to  ruin  and  wreck  a 
company  in  which  he  would  be  the  only 
sufferer.  He  is  charged,  in  effect,  with 
wasting  his  own  money,  and  wrecking 
himself  to  the  extent  of  80  or  K5  percent, 
to  effect  the  ruin  of  the  other  15  or  20  per 
cent.  If  such  were  the  facts,  Farwell 
might  be  benefited  by  the  appointment  of 
a  conservator  or  guardian,  but  a  court  of 
equity  could  hardly  appoint  a  receiver,  as 
asked,  to  administer  his  affairs;  nor  can 
the  conrt,  by  injunction,  restrain  him 
from  wastcfully  disbursing  his  money,  or 
mismanaging  his  affairs;  nor  can  it,  in 
the  absence  of  stated  facts,  showing  the 
invalidity  ol  the  assessment,  restrain  its 
oollection.  A  minority  of  a  corporation 
is  undoubtedly  entitled  to  the  interposi- 
tion of  a  court  of  equity  to  protect  it  from 
the  illegal  aggression  of  the  majority,  but 
the  wrongs  charged,  the  imralnency  of  the 
danger,  and  the  rights  of  the  minority, 
must  be  clearly  and  explicitly  stated  by 
apt  averments.  The  court  is  asked  to  de- 
cree both  deeds  of  trust  made  to  secure 
the  money  borrowed  absolutely  void  and 
of  no  effect.  Why  this  should  be  done  is 
not  shown.  To  enable  a  court  to  so  de- 
cree, some  Invalidity  or  Illegality  Jn  their 
inception  and  execution  must  be  shown, 
or  a  failure  or  want  of  consideration. 
Neither  is  attempted.  A  misapplication 
and  waste  of  the  money  received  in  ex- 
change for  a  security  would  not  afford  a 
court  adequate  grouads  for  invalidating 
the  security  given.  It  follows  that  the 
.iudsmcnt  of  the  court  in  sustaining  the 
demurrer  and  dismissing  the  suit  was  cois 
rect.    AiHrmed. 


Cmr  OF  Olatke  v.  Mizee. 
(Supreme  Court  of  Kansas.     April  9,  1892.) 
CiTT  —  Liability  for   NssLiaEKCE  —  Excavation 

IN   STRBET— INJURT  TO  TRAVELER. 

1.  ^yhere  an  excavation  is  made  by  the  city 
authorities  in  a  public  street  of  a  city,  the  end 
of  which  extends  up  to  a  narrow  cross  walk  at 
an  intersecting  street,  and  it  is  left  overnight 
uncovered,  and  without  guards  or  danger  signals, 
and  a  woman,  in  crossing  the  street  over  the  cross 
walk,  meets  parties  who  do  not  see  her,  or  do  not 
tnrn  aside  to  let  her  pass,  and  she,  to  avoid  col- 
lision, diverges  from  the  cross  walk,  and,  with- 
out any  knowledge  of  the  excavation,  falls  there- 
in, and  is  hurt,  she  may  recover  from  the  dty 
for  the  injury  sustained;  and  the  fact  that  the 
strangers  whom  she  met  did  not  yield  the  cross 
walk,  and  that  they  caused  her  to  step  aside  and 
into  the  excavation,  does  not  preclude  such  re- 
covery. 

2.  A  pedestrian  is  not  confined  to  a  cross 
walk,  but  nas  a  right  to  assume  that  all  parts 
of  the  street  intended  for  travel  are  reasonably 
safe;  and,  if  he  knows  of  no  dangerous  excava- 
tions or  obstructions,  lie  may  cross  the  street  at 
any  point  that  suits  his  convenience,  without  be- 
ing liable  to  the  itqputation  of  negligence. 

'     (SytlabiMby  the  Oourt.) 


Error  from  district  court,  Johnson  coun- 
ty; J.  P.  Hi.NDMAN,  Judge. 

Action  by  Klvira  Mlsee  against  the  city 
of  Olathe  to  recover  for  personal  injuries. 
Verdict  and  judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

Sumnel  T.  Seuton,  for  plaintiff  In  error. 
John  T.  Little,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought 
by  Elvira  MIzee  against  the  city  of  Olathe 
to  recover  for  personal  Injuries  sustained 
4)y  her  in  falling  into  an  excavation  in  a 
public  street  of  the  city  of  Olathe,  which 
was  left  uncovered  and  unguarded.  She 
was  Injured  in  the  nighttime,  while  cross- 
ing Kansas  avenue  at  its  intersection  with 
Park  street,  and  while  passing  along  on 
the  south  side  of  Park  street.  An  excavn- 
tlon  was  made  by  the  city,  under  the  di- 
rection of  the  street  commissioner,  about 
20  inches  deep  and  20  inches  wide,  for  the 
purpose  of  laying  a  drainpipe  to  carry  off 
water  along  the  east  side  of  Kansas 
avenue.  It  extended  from  the  cross  walk 
on  the  south  side  of  Park  street,  south- 
ward. The  cross  walk  was  constructed 
of  two  rows  of  stone,  each  of  which  was 
20  inches  wide,  with  an  intervening  space 
between  them  of  20  inches.  The  ditcb, 
which  extended  op  to  this  cross  walk,  was 
left  unguarded;  and  the  plaintiff,  in  at- 
tempting to  pass  along  the  cross  walk, 
met  parties  going  in  an  opposite  direction; 
and,  stepping  aside,  to  allow  them  to 
pass,  she  fell  into  the  ditch,  and  sustained 
the  injuries  complained  of.  The  jury 
awarded  her  fSOO,  and  the  city  complains, 
and  assigns  several  rulings  of  the  court  as 
error. 

.\n  exception  was  taken  to  the  admis- 
sion of  testimony  in  regard  to  the  placing 
of  a  light  at  the  ditch  by  the  city  marshal 
subsequent  to  the  occurrence  of  the  Injury. 
It  was  contended  that  it  was  offered  to 
show  negligence  on  the  part  of  the  city, 
and  an  admlsnion  that  such  a  precaution 
should  have  been  taken  prior  to  the  acci- 
dent. On  the  other  side,  it  was  said  ttiat 
it  was  not  offered  for  that  porpose,  bal 
that,  as  one  witness  had  incidentally  r»- 
I  marked  that  there  was  a  light  there,  th* 
testimony  was  introduced  merely  to  shoir 
that  it  was  not  there  when  the  injury  oo- 
curred,  and  to  prevent^  the  inferenoe 
that  Mrs.  Mizee,  by  the  aid  of  such  light, 
should  have  seen  and  avoided  the  excava- 
tion. Whatever  may  have  been  the  par- 
pose  of  the  parties  in  respect  to  this  testi- 
^mony,  it  is  unimportant  in  this  case,  and 
the  ob.iection  made  is  immaterial.  The 
negligence  of  the  city  in  the  matter  is  un- 
doubted. To  leave  such  a  dangerous  exca- 
vation in  a  public  thoroughfare  of  the  city, 
and  close  to  a  much-used  walk,  without 
guards,  barriers,  lights,  or  danger  signals, 
is  a  marked  case  of  carelessness.  It  would 
be  clearly  negligence  to  leave  such  a  ditch 
uncovered  and  unguarded  in  the  daytime; 
but  for  the  city  authorities  to  permit  such 
a  pitfall  to  remain  open,_  and  without 
lights  or  guards,  in  the  nighttime,  with 
full  knowledge  of  its  dangerous  character, 
is  gross  carelessness.    There  is  no  dispute 

I  as  to  the  existence,  location,  and  char- 
acter of  the  excavation,  and  hence  the  rul- 
ing of  the  court  upon  the  admission  of  tea- 
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tlmoDy  respecting  tbe  nesligence  of  tbe 
city  1(9  unimportant.  II  tne  question  of 
neKllKOnce  on  tlie  part  of  tbe  city  bad  been 
in  iBfBue,  the  court  would  bare  been  justi- 
fied In  admitting  the  testimony.  Railroad 
Co.  V.  Chase,  11  Kan.  47;  Ballroad  Cu.  v. 
Bettord,  18  Kan.  246;  City  of  Emporia  v 
Sob  midline.  S3  Kan.  483.  6  Pac.  Rep.  893; 
Railway  Co.  v.  Weaver,  85  Kan.  412,  11 
Pac.  Kep.408;  City  of  Abilene  v.  Hendricks, 
88  Kan.  196,  13  Pac.  Rep.  121 ;  Railroad  Co. 
y.  McKee,  87  Kan.  592,  15  Pac.  Rep.  484. 

Complaint  is  madeof  the  refusalof  an  In- 
struction requested  by  the  city,  that  if  it 
was  found  from  the  evidence  "that  tbe  in- 
jury complained  of  wascansed  by  tbe  nef;ii- 
gence  of  the  city,  combined  with  the  nexH- 
sence  of  a  third  party,  for  whose  acta  the 
city  was  not  responsible,  and  would  not 
bavehappenedbnt  for  the  acta  of  such  third 
party,  then  the  city  Is  not  liable,  and  you 
must  find  tor  tbe  defendant."  The  request 
was  based  upon  testimony  to  the  effect  that 
Mrs.  Mliee  stepped  from  the  cross  walk 
to  avoid  a  collision  with  persons  who 
were  approachius  her  on  the  wallc  from 
the  opposite  direction.  Tlie  testimony  in 
tbe  case  is  not  such,  In  our  opinion,  as  to 
require  a  statement  of  the  rule  with  refer- 
ence to  tbe  proximate  and  remote  causes 
of  tbe  injury.  It  Is  not  of  such  a  character 
that  it  can  be  said  that  the  injury  would 
not  have  occurred  but  for  the  negligence 
of  tbe  persons  who  met  and  passed  her 
upon  the  street.  There  is  nothing  to  in- 
dicate any  negligence  on  their  part.  They 
did  not  jostle  or  push  her.  She  was  carry- 
ing large  bundles  In  her  arms;  and  as 
they  did  not  appear  to  see  her  in  the  dark- 
ness, as  they  approached,  she  stepped 
aside  In  order  to  allow  them  to  pass.  If 
they  had  seen  her,  and  stepped  aside,  it  is 
quite  probable  that  they  would  have  suf- 
fered the  same  misfortunewhicb  befell  her. 
Even  it  tlie  testimony  warranted  an  in- 
struction upon  the  subject  of  concurring 
negligence,  the  one  requested  by  the  city 
does  not  correctly  state  the  law.  Village 
of  Carterville  y.  Cook,  129  111.  152.  22  N.  E. 
Rep.  14;  Webster  v.  Railroad  Co.,  38  N.  Y. 
260:  Ring  y.  aty  of  Cohoes,  77  N.  Y.  83; 
Railroad  Co.  y.  Maboney,  57  Pa.  St.  187; 
Burrell  Tp.  y.  Uncapher,  117  Pa.  St.  353,  11 
Atl.  Rep.  BW;  Smith  v.  Railroad  Co.,  46  N. 
.1.  Law,7;  Wlnship  V.  Enfield, 42  N.H.  197; 
Railroad  Co.  v. Terry, 8  Ohio  8t.570:  Hunt 
y.  Pownal.  9  Tt.  411;  Taylor  y.  City  of 
Yonkers,  (N.  Y.  App.)  11  N.  E.  Rep.  642; 
Pntt.  Ry.  Ace.  Law,  SS  89,  95;  Shear.  &  R. 
Neg.  §S  81,  86,  846. 

The  proximate  cause  of  tbe  injury  was 
the  negligence  of  the  city.  It  was  Its  duty 
to  keep,  not  only  the  cross  walks,  but  the 
entire  width  of  the  street,  in  a  reasonably 
sate  condition  tor  both  pedestrians  and 
teams.  It  was  one  of  the  principal  thor- 
oogbfares  of  tbe  city,  and,  in  the  absence 
of  any  guards,  lights,  or  notices  of  dan- 
ger, Mrs.  MIsee  had  a  rlgbt  to  presume 
that  all  parts  of  tt  could  he  trayeled  with 
safety.  A  divergence  or  departure  from 
the  cross  walks  Is  ordinarily  not  an  evi- 
dence of  want  of  care.  Pedestrians  have  a 
right  to  cross  a  street  at  any  point,  and 
it  is  tbe  common  practice  to  do  so.  A  dif- 
fereuce  in  this  respect  exists  between  side- 
walks and  cro«i  walks,  as  tbe  former  are 


for  pedestrians  only,  while  the  latter  are 
placed  on  a  level  with  tbe  street,  and  are 
traveled  over  by  both  foot  passengers  and 
vehicles.  The  cross  walk  in  question  was 
narrow,  consisting  of  two  rows  of  stones, 
but  thu  plaintiff  was  not  restricted  to  pick- 
ing her  way  across  tbe  street  on  these 
stones ;  and  if  she  had  crossed  at  another 
point  where  the  open  ditcb  was  met,  and, 
without  negligence  on  her  part,  had  fallen 
therein,  she  might  have  recovered  for  her 
injuries.  "A  person  desiring  to  cross  the 
street,  either  In  the  nighttime  or  in  the 
daytime.  Is  not  confined  to  crossing.  He 
has  a  right  to  assume  that  all  parts  of  tbe 
street  intended  for  travel  are  reasonably 
safe;  and  it  in  the  nighttime  be  desires  to 
cross  from  one  side  to  tbe  other,  and 
knows  of  no  dangerous  excavations  in 
the  street,  or  other  obstructions,  he  may 
cross  at  any  point  that  suits  bis  conven- 
ience, without  being  liable  to  the  impu- 
tation of  negligence."  Brusso  v.  City  of 
Buffalo.  90  N.  Y.  679;  also,  Raymond  t. 
City  of  Lowell,  6  Cush.  621. 

The  city  assigns  as  error  the  refusal  of 
the  court  to  require  more  specific  answers 
to  several  questions.  Cue  of  them  was: 
"Could  tbe  plaintiff  have  remained  upon 
the  cross  walk  by  the  nne  of  ordinary 
care?"  Another  was:  ""Would  she  have 
been  injured  if  she  had  passpil  to  the  right 
of  the  walk?"  In  resitonse  ro  these  ques- 
tions, the  jury  answered:  "No  evidence." 
From  what  has  been  said,  It  will  be  read- 
ily seen  that  there  is  no  materiality  in 
either  of  the  questions. 

Some  other  objectiona  are  made,  but 
they  are  not  of  sufficient  importance  to  re- 
quire consideration  or  comment.  We 
think  the  case  was  fairly  tried,  and  that 
a  just  result  was  reached.  Judgment  af- 
firmed.   All  the  Justices  concurring. 
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(SupreiM  Court  qf  Kannu.    April  9, 1899L) 

iNBDBAirOB — BTIPCLITION  TO  AKBITB^TB— RiOBT 

or  Action — ^Noncs  axd  Fboov  or  Loss. 

1.  WUere  a  stipulation  is  contained  In  an  in- 
surance policy  that,  "In  case  differences  shall 
arise  as  to  the  amount  of  any  loss  or  damage, 
*  *  *  the  matter  shall,  at  Uie  written  request 
of  either  party,  be  submitted  to  two  impartial 
appraisers, "  etc.,  and  It  does  not  appear  that  any 
diSerenoes  of  opinion  ever  arose  with  regard  to 
the  amoant  of  tbe  loss  or  damage,  and  neither 
party  ever  presented  to  the  other  party  any  writ- 
ten request  or  any  reqnest  asking  or  sufrgesting 
that  appraisers  or  arbitrators  or  referees  should 
be  selected  or  appointed,  held,  that  it  was  not 
necessary  in  such  s  case,  under  such  itipalatioD, 
tiiat  there  sbonld  be  any  appraisement  or  arbi- 
tration or  referenoe  before  tbe  assured  would 
have  tlie  right  to  commence  anaotioa  against  tiie 
lusuranoe  company  for  fbe  recovery  of  his  loss. 

8.  The  Insurance  policy  also  contained  a  stip- 
ulation that  "persons  sustainiDg  loss  or  damage 
by  fire  shall  forthwith  give  notloe  in  writing  of 
•aid  loss  to  this  oompany. "  The  formal  notloe 
was  not  given  until  13  dayshsd  elapsed  after  the 
Are  had  occurred.  Held,  ander  the  facta  of  this 
case,  tlMt  the  assured  did  not  forfeit  his  rights 
under  the  policy  because  of  the  delay  la  giviag 
the  notice. 

8.  A  retention  by  an  Insoraooe  oempaay  et 
proofs  of  loss  for  48 days,  without  obiection,  war^ 
rants  a  finding  that  all  ob]ectioiis  were  waived. 
(SyUatnu  by  the  Court.) 

*it«heariuK  peuiliug. 
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Krror  from  district  court,  liinn  coanty; 
O.  O.  Fkench,  Judge. 

Action  by  W.  B.  Wallace  against  the 
Capitol  Insurance  Company  to  recover  on 
a  policy  of  Are  insurance.  From  a  Judg- 
ment on  a  verdict  for  plaintitT,  tlie  defend- 
ant brings  error.    Affirmed. 

D.  R.  mte,  for  plainflflf  In  error.  8.  H. 
AUen,  for  defendant  in  error. 

Valentink,  J.  It  appears  that  on  June 
18,  18S8,  the  Capitol  Insurance  Company 
issued  a  Are  insurance  policy  to  W.  E.  Wal- 
lace, Insuring  his  building  occupied  by 
him  as  a  place  of  business,  and  also  insur- 
ing his  stock  of  furniture,  and  his  tools, 
implements,  etc.,  therein  contained  In  the 
amount  in  the  aggregate  of  $1,000.  On 
November  2,  1888,  a  fire  occurred,  without 
the  slightest  possible  fault  on  his  part, 
which  destroyed  all  the  Insured  property 
and  very  much  more.  Wallace  then  gave 
notice  to  the  agent  of  the  insurance  com- 
pany, and  substantially  complied  with  all 
the  terms  and  conditions  of  the  policy, 
and  demanded  payment;  but  the  Insur- 
ance company  refused,  and  Wallace,  on 
February  19,  1889,  commenced  this  action 
in  the  district  court  of  Linn  county 
against  the  insurance  company  to  recover 
$1,000,  with  interest,  which  the  company 
had  agreed  In  the  policy  to  pay  in  case  of 
loss  by  fire.  The  case  was  tried  before  the 
court  and  a  jury,  and  the  Jury  found 
generally  In  favor  of  the  plaintiff,  and 
against  the  defendant,  and  assessed  the 
damages  at  $1,025.28,  principal  and  Inter- 
est, and  for  this  amount  the  court  below 
rendered  judgment;  and  the  defendant,  as 
plaintiff  In  error,  has  brought  the  case  to 
this  court  for  review.  Some  of  the  ques- 
tions involved  in  this  case  are  also  pre- 
sented In  the  cases  of  Capitol  Ins.  Co.  v. 
Bank  of  Pleasanton,  29  Pac.  Rep.  578,  and 
Capitol  Ins.  Co.  v.  Bank  of  Blue  Mound, 
Id.  576,  which  questions  will  be  discu.s.sed 
and  commented  on  only  In  the  other  two 
cases,  which  cases  will  be  decided  at  the 
same  time  that  this  case  is  decided. 
Nothing  will  he  said  in  this  case  concern- 
ing the  questions  which  are  common  to 
both  this  case  and  either  of  the  other  two 
cases,  but  only  such  questions  will  be  con- 
sidered in  this  case  as  are  not  involved  In 
either  of  the  other  two  cases. 

The  first  question  which  we  shall  con- 
sider arises  upon  a  stipulation  in  the 
policy  which  reads  as  follows:  "In  case 
differences  shall  arise  as  to  the  amount 
of  any  loss  or  damage,  whether  before  or 
after  proof  thereof  has  been  received  in 
regular  form,  and  prior  to  a  tender  by 
this  company  to  the  assured  of  the 
amounts  as  set  forth  in  said  proof  of  lo.ss, 
or  after  the  property  has  been  replaced  or 
repaired,  the  matter  shall,  at  the  written 
request  of  either  party,  be  submitted  to 
two  impartial  appraisers,  one  to  be  se- 
lected by  each  party,  and  the  two  so 
chosen  shall  first  select  an  umpire  to  act 
with  them  in  case  of  their  disagreement, 
and,  If  .said  appraisers  fall  to  agi-eo,  they 
shall  refer  the  difference  to  such  umpire, 
and  the  awards  of  any  two,  In  writing, 
shall  be  binding  on  the  parties  as  to  the 
amount  of  any  such  loss  or  damage,  and 
the  acceptance  of  the  property  replaced  or 


repaired,  but  shall  not  decide  the  IlabiUtjr 
of  this  company  under  this  policy."  This 
provision  really  has  no  application  to  this 
case,  for  the  following  reasons:  It  does 
not  appear  that  any  differences  of  opinion 
ever  arose  with  regard  to  the  amount  of 
the  loss  or  damage.  The  property  was 
totally  destroyed,  and  It  was  worth  very 
much  more  than  the  amount  of  the  insur- 
ance. Besides,  no  "written  request  of  ei- 
ther party"  nor  any  request,  asking  or 
suggesting  that  "appraisers"  or  arbitra- 
tors or  referees  should  be  selected  or  ap- 
pointed, was  ever  presented  by  either  par- 
ty to  the  other;  and  hence  it  was  not  nec- 
essary, under  the  facts  of  this  case  and  un- 
der that  clause  of  the  policy,  that  there 
should  be  any  appraisement  or  arbitra- 
tion or  reference  before  the  commencement 
of  an  action  by  the  assured  against  the  in- 
surance company  to  recover  for  his  loss 
under  the  policy.  Insurance  Co.  v.  Wil- 
son, 45  Kan.  250,  25  Pac.  Rep.  629;  Numey 
V.  Insurance  Co.,  63  Mich.  633,  30  N.  W.  Rep. 
350. 

It  is  next  claimed  that  the  assnred  did 
not  give  notice  within  sufficient  time  con- 
cerning his  loss.  There  is  a  provision  in 
the  Insurance  policy  which  reads  as  fol- 
lows: "Persons  sustaining  loss  or  dam- 
age by  fire  shall  forthwith  give  notice  in 
writing  of  said  loss  to  this  company,  ac- 
companied with  a  copy  of  the  written 
portion  of  aU  the  policies  thereon."  It  will 
be  seen  from  this  provision  that  the  notice 
should  be  given  "forthwith,"  and  it  is 
claimed  that  the  notice  was  not  given  until 
12  days  had  elapsed  after  the  fire  occurred. 
The  notice,  however,  was  given  "forth- 
with" to  the  local  agent  of  the  insurance 
company  who  procured  the  insurance,  but 
was  probably  not  given  formally  and  to 
any  general  agent  of  the  insurance  com- 
pany until  about  12  days  had  elapsed  aft- 
er the  fire  occurred.  The  fire  occurred  on 
November  2,  1888.  The  notice  was  dated 
November  13,  1888,  and  was  probably  not 
received  by  the  company  until  November 
14,  1888;  but,  taking  this  last-mentioned 
notice  as  the  only  proper  or  formal  no- 
tice that  was  given,  still  we  think  the  as- 
sured did  not  forfeit  his  rights  under  the 
policy  because  of  the  delay  In  giving  the 
notice.  No  harm  was  done;  and,  l>esides, 
it  is  pretty  clear  that  the  Insurance  com- 
pany did  not  at  any  time  intend  to  pay  the 
insurance  money  If  it  could  possibly  avoid 
it. 

It  is  further  claimed  that  the  assured 
forfeited  his  right  to  the  insurance  money 
because  he  did  not,  after  the  fire  occurred, 
fully  comply  with  all  the  terms  and  con- 
ditions of  the  insurance  policy  with  re- 
gard to  proofs  of  loss,  etc.  We  thinic, 
however,  he  did  substantially  comply  with 
all  such  terms  and  conditions.  He  at- 
tempted to  do  so,  at  least,  and  attempted 
to  do  so  in  good  faith.  The  proofs  of 
loss  wore  made  out  before  the  insurance 
company's  local  agent,  who  was  also  a 
notary  public,  on  November  29,  1888,  and 
the  insurance  company  in  all  probability 
received  them  on  November  30,  1888.  Then 
followed  some  correspondence  between  the 
assnred  and  the  insurance  company,  the 
company  requiring  that  further  and  ad- 
ditional   things    should    ie   done,    and    the 
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AMtired  attempted  In  good  (aitb  to  com- 
ply wit.b  its  deniands,  and  he  did,  in  fact, 
substantially  comply.  Tbe  last  communi- 
cation from  the  assured  to  tbe  Insurance 
company  in  bis  attempt  to  comply  with 
all  that  the  company  required  wad  by  a 
letter  dated  December  19,  18K8,  and  re- 
ceived l)y  the  company  probably  not  later 
than  December  2U,  18S8;  yet  tbe  company 
never  answered  this  letter,  nor  made  any 
ub]ectlons  thereto,  nor  any  objection 
whatever  after  that  time,  until  February 
6, 1889,  when,  after  tbe  assured  bad  again 
written  to  the  company,  (the  letter  being 
dated  February  1, 1889.)  deraandlug  pa^-- 
inentof  tbe  insurnnce  money, the  company 
answered,  (its  letter  being  dated  February 
6. 1889.) substantially  denying  all  liabiUty, 
and  for  reasons  never  before  urged.  By 
tbe  delay  in  malting  objections  to  tbe 
proofs  of  loss,  etc.,  we  think  the  company 
waived  all  possible  objections  thereto.  It 
has  been  decided  in  New  Yorli  that  a  re- 
tention by  an  insurer  of  proofs  of  loss  for 
38  days,  without  objection,  would  war- 
rant a  finding  that  all  objections  had 
been  walve<l.  Keeney  v.  Insurance  Co.,  71 
N.  Y.  !<96.  We  thinit  this  is  good  law,  and 
that  it  applies  to  tbe  present  case.  In  the 
present  case,  however,  the  insurance  com- 
pany waited  48  days  after  receiving  tbe 
proofs  of  loss,  etc.,  before  making  any  ob- 
jection. 

There  is  really  no  substantial  reason 
why  tbe  insurance  company  should  not 
pay  tbe  amount  of  the  policy  in  the  pres- 
ent case,  and  we  think  no  BUbstantial 
error  was  committed  by  the  court  below ; 
and  therefore  tbe  judgment  of  the  court 
below  will  lie  atflrmeU. 

All  the  justices  concurring. 


City  of  Pittsburg  v.  Reyxoi^ds. 

(Supreme  Court  of  Knnsas.    April  9,  1802.) 

Ili.eo*-  Salb  op  LiQCon— i'CBUCATioy  of  Obdi- 

NASCE— VAMDITr. 

Chapter   15fi.    Laws   1S91.  relating  to   the 
priutlnR  of  legal   notices   and    advertisements  in 
nr.w^papei-s  of   the  county,  has  no  application  to 
tlie  publication  of  city  orilinsncea. 
(SyUabiu  by  the  Court.) 

Appeol  from  district  court,  Crawford 
county;  S.  H.  Ai-i.kn,  Judge. 

ProHenutliin  by  the  city  of  Pittsburg, 
Kan.,  OKainst  Mrs.  A.E.  Keynolds,  for  the 
violation  of  an  ordlniince.  From  n  judg- 
ment tor  defendant  on  dismissal  nt  the  ac- 
tion, plaintiff  appeals.     Reversed. 

Fan  Oundy  A  Cllfigitt,  for  appellant.  T. 
TV.  Cogswell,  for  appellee. 

Valkntinb,  J.  This  was  an  action  in 
the  nature  of  a  criminal  prosecution, 
wherein  tbe  city  of  PittHburg,  a  city  of 
the  second  class,  was  the  plaintiff,  and 
Mrs.  A.  E.  Reynolds  was  the  dufendant. 
and  in  which  the  defendant  was  charged 
with  violating  a  city  ordinance  prohibit- 
ing tbe  keeping  or  maintenance  of  places 
where  intoslcatlng  liquors  were  sold  or 
kept  for  sale.  The  action  was  commenced 
before  the  police  judge  of  the  city,  but  aft- 
er trial  and  judgment  the  ckhb  was  ap- 
pealed by  the  defendant  to  the  dlHtrlct 
<-ourt,  ill  which  court  the  defendant  filed  a 


plea  in  bar  of  the  action,  setting  forth, 
substantially,  that  the  ordinance  was. 
never  published  as  required  by  law,  and 
was  therefore  void.  The  city  of  Pittsburg 
demurred  to  this  plea  upon  the  ground 
that  it  did  not  state  any  defense  to  its 
prosecution,  which  demurrer  the  court 
overruled,  and,  tbe  city  standing  upon 
the  demurrer,  tbe  court  dismissed  the  ac 
tion,  rendered  Judgment  in  favor  of  tbe  de- 
fendant and  against  tbe  plaintiff  torcosts. 
and  discharged  tbe  defendant;  and  tbe 
city  now  appeals  to  this  court. 

It  seems  to  be  admitted  that,  before  « 
city  ordinance  can  haveany  force  or  effect, 
it  must  he  published  as  prescribed  by  law. 
Second-Cluss  City  Act.  S  8.  And  it  seems, 
also,  to  be  admitted  that  the  present  ordi- 
nance was  published  in  accordance  with 
the  provisions  of  the  aforesaid  section  8  of 
tbe  second-class  city  act,  and  therefore  it 
is  claimed  by  the  city  that  the  ordinance 
was  and  Is  valid.  The  defendant,  howev- 
er, claims  that  since  March  4, 1891,  when 
chapter  156,  Laws  1891.  took  effect,  in  or- 
der to  render  a  city  ordinance  valid  when 
passed  it  must  be  published  in  accordance 
with  tbe  provisions  of  said  chapter  IbS; 
and  it  is  admitted  that  tbe  ordinance  in 
tbe  present  case  was  not  published  in  ac- 
cordance with  said  chapter  156.  The  de- 
fendant's plea  sets  forth  that  the  ordi- 
nance was  passed  and  approved  on  Au* 
gust  19, 1891,  and  was  first  published  on 
August  22,  1891,  in  a  newspaper  then 
printed  and  published  in  tbe  city  of  Pitts- 
burg, and  known  an  the  **  Pittsburg  Daily 
Times;"  that  the  said  newspaper  had  not 
been  published  for  52  weeks  prior  to  such 
publication,  nor  since  January  1, 1891,  and 
that  there  were  other  newspapers  which 
bad  been  published  in  tbe  city  of  Pittsburg 
for  the  required  length  of  time.  It  seems 
to  be  admitted  by  counsel  that  the  onlv 
question  presented  tu  this  court  is  wheth- 
er the  ordinance,  in  order  to  be  valid, 
must  necessarily  be  published  In  accord- 
ance with  the  provisions  of  chapter  166  of 
the  Laws  of  1891,  or  whether  the  publica- 
tion of  the  ordinance  in  accordance  with 
the  provisIonB  of  suction  8  of  the  second- 
class  city  act  only  would  be  sufficient.  It 
is  claimed  by  counsel  for  tbe  city — First, 
that  said  chapter  L^e  has  no  application 
to  the  publication  of  city  ordinances: 
and,  «eeon(/,  that,  Hit  has,  then  to  that 
extent  it  is  unconstitutional  and  void,  be- 
ing in  contravention  of  section  16,  art.  2, 
of  tbe  constitution,  which  provides  that 
"no  bill  shall  contain  more  than  one  sub- 
ject, which  Bbail  be  clearly  expressed  in  its 
title."  Thetitleof  said  chapter  156  reads 
as  follows:  "An  act  to  regulate  the  print- 
ing of  legal  notices  and  advertisements," 
— and  the  body  of  tbe  act  provides,  among 
other  things,  as  fellows:  "Section  1.  No 
legal  notice,  advortlsement.or  publication 
of  any  kind,  required  or  provided  by  anv 
of  the  laws  of  tbe  state  of  Kansas  to  be 
published  in  a  newspaper,  shall  have  any 
force  or  effect  as  such  unless  the  same  be 
published  in  a  newspaper  nf  the  county 
having  general  circulation  therein,  anil 
whicb  said  newspaper  has  been  continu- 
ously and  uninterruptedly  published  in 
said  county  during  the  period  of  fifty-ttvu 
consecutive  weeks  prior  to  tbe  first  pobli- 
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cation  of  thenotlceoradvertisement:  pro* 
vlded,  tbat  nothing!:  iu  tbla  act  shall  Inval- 
idate tbe  publication  In  a  newspaper  whicb 
has  simply  changed  its  name,  or  moved  its 
place  of  publication  from  one  part  of  the 
county  to  another  part,  without  brealdng 
the  continuity  of  its  regular  issues  for  the 
requisite  length  of  time:  and  provided, 
farther,  that  nothing  in  this  act  shall  ap- 
ply to  counties  wherein  no  newspaper  has 
been  published  the  requsite length  of  time; 
provided,  also,  that  nothing  in  this  act 
shall  affect  newspapers  tbat  have  been 
continuoasly  and  uninterruptedly  pub- 
lished since  January  1,  1891."  Has  the 
foregoing  statute  any  application  to  this 
case? 

1.  No  attempt  is  made  by  the  passage  of 
such  statute  to  repeal  or  modify  section  8 
of  the  second-class  city  act,  nor,  indeed,  to 
repeal  or  modify  any  other  statute,  unless 
by  implication ;  and  repeals  by  implica- 
tion are  never  favored. 

2.  Tbe  title  to  the  foregoing  act  relatea 
only  to  "notices  and  advertisements." 
Now,  is  it  possible  to  suppose  that  the 
legislature  Intended  to  include  city  ordi- 
nances within  the  words  "notices  and  ad- 
vertisements?" The  body  of  the  act,  how- 
ever, uses  the  words  "publication  of  any 
kind,"  as  well  as  the  words  "notices  and 
adrertisements;"  but  can  the  body  of  the 
act,  in  violation  of  section  16,  art.  2,  of 
the  constitution,  so  enlarge  tbe  title,  or 
the  subject  contained  In  the  title,  as  to 
make  either  contain  what  the  title  does 
not  already  contain?  In  the  case  of  State 
V.  Barrett,  27  Kan.  214,  218.  «ulid.  9.  of 
syllabus  and  of  the  opinion,  it  is  said  that 
such  a  thing  cannot  be  done;  and  many 
other  cases  might  be  cited  to  the  same 
effect. 

3.  But  chapter  156  requires  merely  that 
the  mattei- to  be  published  shall  be  pub- 
lished in  a  newspaper  which  "has  been 
continuously  and  uninterruptedly  pub- 
lished in  said  county  during  the  period  of 
fifty-two  consecutive  weeks  prior  to  the 
first  publication  of  the  notife  of  adver- 
tisement." But  suppose  that  the  matter 
to  be  published  Is  not  a  notice  or  adver- 
tisement, but  it  the  "publication  of  any 
kind,"  elsewhere  mentioned  in  the  body  of 
the  act.  Then  is  such  "'publication  of  any 
kind"  to  be  published  in  such  52- weeks 
newspaper,  or  may  it  be  published  in  any 
kind  of  a  newspaperpublished  in  the  coun- 
ty ?  It  would  seem  that  only  notices  and 
advertisements  are  required  to  be  pub- 
lished in  the  52-weeks  newspaper. 

4.  Besides,  these  "notices  and  advertise- 
ments "  are  to  "  be  published  in  a  newspaper 
of  the  county,"  and  not  necessarily  in  a 
newspaperof  the  city.  Bence,  If  this  chap- 
ter applies  to  city  ordinances,  a  city  ordi- 
nance for  the  city  of  Pittsburg  might  be 
published  in  a  newspaper  published  in  the 
city  of  Girard,  a  city  of  the  same  county, 
or,  indeed,  in  any  other  newspaper  pub- 
lished In  the  county,  and  In  violation  of 
that  portion  of  section  8  of  the  second- 
class  city  act  whicb  provides  that  "all  or- 
dinances shall,  as  soon  as  practicable  after 
they  are  passed,  be  published  in  some 
newspaper  printed  within  the  city, "  pro- 
vided, of  course,  that  there  is  some  news- 
paper printed  In  tfau  city.    Is  this  provis- 


ion of  said  section  8.  requiring  ordlnance» 
to  be  published  "within  the  city,  "repealed 
by  implication? 

5.  And,  further.  It  will  be  noticed  tbat 
chapter  156  mentions  "county"  In  every 
instance  where  locality  Is  mentioned, 
and  never  mentions  "city"  in  any  case; 
and,  therefore,  can  it  be  supposed  that  an 
act  relating  generally  to  counties  conlct 
repeal  b^  implication  special  provisions 
of  other  acts,  relating  only  to  cities,  when 
cities  are  not  even  mentioned  in  the  act? 
and  can  it  be  supposed  that  such  actcoulii 
also  require  that  ordinances  which  per- 
tain only  to  cities  should  be  pobllsbed  in 
accordance  with  the  provisions  of  the  gen- 
eral statute  for  conntles,  when  city  ordi- 
nances are  not  even  mentioned  in  8ucl> 
act?  We  think  that  chapter  156  of  the- 
Laws  of  1891  has  no  application  to  tbe 
publication  of  city  ordinances,  and  there- 
fore the  judgment  of  the  court  below  will 
be  reversed.    All  tbe  Justices  concurring. 


Board  of  County  Com'rb  op  Wyaxdottb 

County  et  »I.  v.  Hoaq. 

(Supreme  Court  of  Kansas.     April  9, 1S92.) 

Streets— Improvement  bt  Cousti — Liabilitt  op 
AarTTEB. 

1.  A  lot  owner  who  voluntarily  invokes  for 
his  benefit  the  provisions  of  chapter  314,  Laws 
18*47,  for  the  purpose  of  improving  a  public  street 
contiguous  to  his  lots,  under  the  pretense  that 
tbe  street  is  a  county  road,  and  signs  a  petition 
under  the  provisions  of  tbat  statute  to  the  board 
of  county  commissioners,  In  which  he  asks  for 
the  improvement  subsequently  made,  lives  in 
the  immediate  neighborhood  of  the  improvement, 
and  his  property  is  benefited  by.°aid  improvment, 
cannot  l>e  protected  by  a  court  of  equitj  from  the 
inevitable  uonscquences  of  his  act  iu  signing  tbe 
petition  and  involving  the  benefit  of  the  statute. 

a.  The  case  of  Stewart  v.  Commissioners,  26 
Pao.  Rep.  683,  4.5  Kan.  70S,  cited  and  followed. 
(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
court  of  common  pleas,  Wyandotte  coun- 
ty; T.  P.  Andp:r8on,  Judge. 

Action  by  David  D.  Hoag  against  th« 
board  of  comra'ssioners  of  Wyandotte 
county,  Charles  E.  Bruce,  county  clerk, 
and  M.  W.  Stewart,  county  treasurer,  to 
restrain  the  collection  of  certain  taxes. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.  Reversed,  and  injunction  dis- 
missed. 

Henry  McGrew  and  Morse,  King  & 
Morse,  tor  plaintiffs  In  error.  Bucban, 
Freeman  &  Porter,  for  defendant  in  error. 

Simpson,  C.  This  action  originated  In 
the  conrt  of  common  pleas  of  Wyandotte 
county.  It  was  commenced  to  restrain 
the  collection  of  certain  taxes  levied  upon 
the  property  of  the  defendant  In  error, 
by  reason  of  the  Improvement  of  streets 
in  the  city  of  Kansas  City,  by  the  board 
of  county  commissioners,  under  the  pro- 
visions of  "An  act  for  the  improvement  of 
county  roads,"  approved  March  5,  1887. 
The  case  was  tried  below  on  an  agreed 
statement  of  facts  that  reads  as  follows : 
"(1)  That  John  Stetfens,  Nelson  Qarcelon, 
and  C.  F.  Horstman  constitute  the  board 
of  county  commissioners;  that  Charles  E. 
Brace  Is  county  clerk,  and  M.  W.  Stewart 
Is  county  treasurer,  of  Wyandotte  county. 


Digitized  by 


Google 


Ean.) 


SHELDSy  «.  FOX. 


759 


Kan.;  (2)  that  durlnf  all  the  times  referred 
to  )n  plaintin's  petition  the  city  of  Kanaan 
City,  in  aald  coanty,  was  and  ia  a  city 
of  the  flrat  claaa,  duly  organized  under 
and  by  virtue  of  thelawa  o{  the  atate  of 
Kaneaa  as    aucb.     (3)  That  the   petition 

£re8ented  praying  the  improTeiuenta  of 
lafayette  avenue,  and  the  petition  pre- 
sented praying  lor  the  Improvement  ot 
Stewart  avenue,  and  the  petition  pre- 
sented praying  (or  the  improvement  of 
Third  street  were  each  and  all  signed  by 
a  majority  ot  the  resident  landowners  on 
either  side  of  said  street  or  ayenues,  and 
that  said  petitions  were  in  form  as  pro- 
Tided  for  in  an  act  (or  the  Improvement  of 
county  roads  approved  March  5,  1887. 
and  that  the  plaintiff  in  this  action  signed 
all  the  petitions  for  the  improvements 
therein  mentioned;  (4)  that,  at  the  time 
of  the  presentation  of  suid  petitions,  La- 
fayette avenue,  Stewart  avenue,  and 
Third  street  were  all  public  streets,  lying 
wholly  within  Edgerton  place,  and  that 
plaintiff  knew  that  said  streets  were  not 
county  roads,  and  thatsald  Impro^'ements 
were  made  under  the  Laws  of  1887;  that 
Edgerton  place  was  at  that  time  a  body 
of  land  subdivided  and  platted  and  regu- 
larly laid  out  into  lots,  blocks,  streets, 
and  alleys,  and  was  afterwards  made  an 
addition  to  Kansas  City,  a  city  duly  or- 
ganized as  a  city  ot  the  first  class;  that 
all  the  land  lying  on  either  side  of  said 
streets  and  avenues,  at  the  time  of  the  im- 
provements aforesaid,  consist  ot  lots, 
blocks,  streets,  and  public  alleys,  and 
that  none  ot  said  streets  or  avenues  ai 
that  time  was  a  county  road  ;  that  plain- 
tiff lived  upon  one  of  said  streets,  and  his 
property  was  benefited  by  said  Improve- 
roents.  (5)  That  the  improvements  ot 
said  strents  and  avenues,  for  which  plain- 
tiff's property  has  been  specially  taxed,  con- 
sist ot  paving  said  streets  and  avenues) 
with  cedar  blocks,  and  with  placing  stone 
curbing  on  either  side  of  snld  paving,  so 
that  each  of  said  avenues  and  said  street 
was  Improved  In  the  same  manner  and  in 
connection  with  the  streets  of  the  city 
of  Kansas  City,  (fi)  That  the  allegations 
ot  plaintiff's  petition  with  reference  to 
the  apportionment  ot  said  taxes  are 
true."  The  court  below  granted  a  per- 
petual injunction  restraining  the  collec- 
tion ot  such  taxes.  All  proper  exceptions 
were  saved,  and  the  case  is  here  to  re- 
view the  final  order. 

1.  We  are  unable  to  distinguish  this  case 
from  that  of  Stewart  v.  Commissioners. 45 
Kan.  708,  26  Pac.  Rep.  683.  In  that  case  It 
was  held  "that  a  landowner  who  volun- 
tarily Invokes  for  his  benefit  the  pro- 
visions of  chapter  214.  Laws  1887,  tor  the 
purpose  of  Improving  a  county  road  con- 
tiguous to  his  land ;  signs,  circulates,  and 
presents  a  petition  to  the  board  ot  coun- 
ty commissioners  under  the  provisions  ot 
the  statute,  and  asks  for  the  improve- 
ment subsequently  made;  lives  in  the  im- 
mediate vicinity  of  the  Improvement  dur- 
ing its  entire  progress;  is  present  npon 
the  work  at  various  times;  knows  that 
the  petition  is  Insufficient  under  the  stat- 
ute; and  the  Improvement  greatly  en- 
hances the  value  of  his  property,  much  in 
etcess  of  any  tax  or  assessment  attempt- 


ed  to  be  imposed, — Is  not  entitled  to  an 
injunction  to  restrain  the  collection  ot 
such  tax  or  special  assessment,  although 
the  Improvement  is  made  without  any 
authority  whatever."  In  this  case  it 
appears  from  the  agreed  statement  ot 
facts  that  Hoag  signed  the  petitions  for 
the  Improvement  of  these  streets;  that  at 
the  time  the  petitions  were  presented  these 
streets  were  all  public  streets,  and  not 
county  roads;  that  Hoag  lived  on  one  of 
these  streets,  and  that  his  property  was 
greatly  benefited  by  the  Improvements 
made  thereon,— that  Is,  that  Hoag,  In 
conjunction  with  other  neighbors,  peti- 
tioned for  these  Improvements,  and,  after 
the  work  was  done  in  accordance  with 
his  request,  he  now  seeks  to  avoid  bis 
proportionate  payment  of  the  cost  by 
saying  that  it  was  done  without  authori- 
ty; and,  while  it  Is  shown  by  the  record 
that  be  was  not  as  active  In  the  prepara- 
tion of  the  petitions  as  Stewart  was,  be 
signed  the  petition,  and  asked  that  his 
property  be  benefited,  and,  when  tha 
benefit  occurred,  seeks  to  repudiate  his 
responsibility  in  procuring  the  work  to 
be  done.  He  cannot  thus  invite  and  en- 
courage these  improvements,  and  then 
ask  a  court  ot  equity  to  protect  bim  from 
the  Inevitable  consequences  of  his  own 
personal  voluntary  action.  We  recom- 
mend that  the  judgment  be  reversed, 
with  instructions  to  dissolve  the  injunc- 
tion and  dismiss  the  action. 

Per  Cdriam.    It  is  so  ordered;  all  the 
justices  concurring. 


Sbrldrn  v.  Fox  et  at. 
{Supreme  Court  of  Kariaas.    April  9, 1892.) 
CocKTr  Board — Power  to  Bind  Soccbssors — 

COBNTT   FriNTINO. 

1.  The  boards  ot  county  commissioners  of  the 
several  counties  of  tho  state  have  exclusive  con- 
trol of  tbe  expenditures  accruing  either  in  the 
publication  of  delinquent  tax  lists,  treasurers' 
notices,  or  other  county  printing,  and,  in  parsu- 
aoce  of  this  power,  have  authority  to  designate 
tlie  official  newspapers  of  their  respective  coun- 
ties, but  such  designation  cannot  continue  for  a 
longer  period  than  one  year,  or  so  as  to  bind  or 
tie  the   hands  of  their  successors  in  office. 

2.  On  the  second  Monday  of  January  after 
each  general  election  at  which  a  commissioner 
has  been  elected,  the  board  of  county  commission- 
ers, as  an  organized  body,  is  dissolved,  and  the 
office  of  chairman  is  vacant,  and,  before  the  com- 
missioners can  transact  any  county  business  other 
than  to  elect  a  chairman,  or  flll  a  vacancy  in 
tbe  office  of  a  commissioner,  the  board  must  be 
again  organized,  and  the  hands  of  such  new  board 
or  organization,  as  to  the  designation  of  the  offi- 
cial newspaper  of  tbe  county,  are  not  tied  by  a 
prior  order  of  the  preceding  board  of  county  com- 
missioners. 

(SyUabus  by  the  CowrL) 

Original  proceeding  in  mandamva  by 
Alvah  Shelden  against  B.  H.  Fox,  John 
Ellis,  and  H.  M.  Brewer,  commissioners  ot 
Butler  county,  John  T.  Evans,  county 
clerk,  and  others,  to  compel  them  to  al- 
low plaintiff  to  do  all  tbe  printing  tor  tbe 
county.     Peremptory  writ  denied. 

Aikman  &  Brooks  and  Redden  &  Schn- 
macber,  tor  plaintiff.  Shinn  Jk  Knowlea 
and  George  Gardner,  for  defendants. 
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HoKTON,  C.  J.  On  and  prior  to  the  9th 
day  of  January,  1889,  and  at  thia  time, 
Alvnh  Slielden  waa  and  In  the  pablisher  of 
the  Walnut  Valley  Times,  a  weekly  news- 
paper printed  and  published  in  El  Dorado, 
in  Butler  county.  In  this  state,  and  bav- 
ing  general  circulation  therein.  On  the 
9th  day  of  January.  1889,  the  board  of 
county  commissioners  of  Butler  county, 
then  composed  of  J.  K.  Skinner,  B.  H. 
Fox,  and  A.  O.  Rathbum, — the  last  named 
being  the  chairman  of  the  board, — at  a 
regular  session  designated  the  Walnut  Val- 
ley Times  as  the  official  paper  of  Butler 
county,  and  directed  that  the  county 
printing  for  the  next  two  years  be  given 
to  that  paper,  commencing  on  the  10th 
of  January.  1891,  and  ending  on  the  1st  of 
January,  1893.  Subsequently  a  written 
contract  was  entered  into  between  the 
board  and  Alvah  Shelden.  the  publisher  of 
the  Walnut  Valley  Timen.  At  the  time  of 
the  execution  uf  the  contract  Shelden 
made  to  the  stnte  of  Kansas  a  bond  In  the 
sum  of  f  .500,  conditioned  for  the  faithful 
performance  of  hla  duties  devolving  upon 
him  as  county  printer,  which  was  ap- 
proved and  accepted  by  the  board,  and  filed 
with  the  county  clerk.  Shelden  continued 
to  do  the  county  printing,  nnderthe terms 
of  the  contract,  until  the  26th  of  January, 
1892,  when  the  board  of  county  conirals- 
alonera,  then  composed  uf  B.  H.Fox,  John 
Bills,  and  H.  M.  Brewer,— the  first  named 
being  the  chairman,— designated  by  a 
majority  vote  tlie  Industrial  Advocate  as 
theofflclal  newspaper  of  Butlercounty.  On 
February  8, 1892,  the  order  of  the  board 
was  spread  upon  the  journal  by  the  coun- 
ty clerk.  The  publisher  of  the  Industrial 
Advocate  entered  into  a  contract  with 
the  board  for  the  county  printing,  and 
ezecnted  a  bond,  which  was  approved  by 
the  board.  Since  the  8th  day  of  February, 
1892,  the  board  of  county  commissioners 
has  refused  to  recognize  the  Walnut  Val- 
ley Times  as  the  official  paper  of  Butler 
county,  and  has  directed  the  county 
clerk  to  notify  Shelden,  the  publisher  of 
the  Walnut  Valley  Times,  that  the  Indus- 
trial Advocate  had  been  designated  as  the 
offlclHl  paper  of  Butler  county  until  the 
further  order  of  the  board.  Shelden  ob- 
jected to  this,  and  demanded  that  he  be 
permitted  to  do  all  the  county  printing 
of  Butler  county.  This  has  been  refused. 
On  the  15th  day  of  February,  1892,  Shelden 
commenced  this  proceeding  in  this  court 
for  a  peremptory  writ  of  mandamus  to 
compel  the  board  of  county  commission- 
ers of  Butler  county,  and  the  clerk  thereof, 
to  allow  him,  as  the  owner  and  publisher 
of  the  Walnut  Valley  Times,  to  do  all  the 
county  printing,  job  work, etc.,  until  Janu- 
ary 1, 1893. 

The  principal  question  in  the  case  Is 
whether  a  board  of  county  commissioners 
may  designate  an  official  newspaper  of 
the  county  for  a  term  of  two  or  more 
years.  On  the  part  of  the  plaintiff  it  is 
alleged  that  this  may  be  done,  and  on  the 
part  of  the  dRtendnnts  this  is  denied. 
Paragraph  1655,  (jcn.  St.  1889,  provides 
that  "the  boards  of  county  commissiuuers 
of  the  several  counties  of  this  state  shall 
have  exclusive  control  of  all  expenditures 
accruing  either  In  the  publication  of  denu- 


quent  tax  lists,  treasurers'  notices,  or 
county  printing. "  Under  this  section  the 
boards  of  county  commiHsioners  of  tbe 
several  counties  have  the  legal  right  to 
designate  the  paper  in  which  the  delin- 
quent tax  lists  shall  appear.  Paragraph 
1710,  Id.;  Wren  v.  County  of  Nemaha,  24 
Kan.  301.  When  a  paper  is  designated  by 
a  board  of  county  commisslonera,  it  be- 
comes the  official  newspaper  of  the  coun- 
ty. In  Fuller  v.  Miller.  32  Kan.  130,  4  Pac. 
Rep.  175,  it  was  said:  "We  think  section 
26,  construed  In  connection  with  amend- 
ed section  3,  means  that,  on  tbe  second 
Monday  of  January  after  each  general 
election  at  which  a  commissioner  has  been 
elected,  the  board,  as  an  organized  body, 
is  dissolved,  and  the  office  of  chairman  Is 
vacant,  and,  before  tbe  commissioners  can 
transact  any  county  business,  other  than 
to  elect  a  chairman,  orfilla  vacancyinthe 
office  of  a  commissioner,  the  board  must  be 
organized,  and  such  organization  Is  ef- 
fected, and  the  board  an  organized  body  for 
the  purposes  of  Its  creation,  as  soon  us  tbe 
commissioners  elect  a  chairman.  By  this 
construction  the  sections  of  the  constitu- 
tion and  statute  under  consideration  are 
in  harmony.  Then  it  follows  that  a  chair, 
man  Is  to  be  elected  in  each  year  on  the 
second  Monday  of  January,  or  within  30 
days  thereafter,  and  will  hold  his  office 
until  the  ensuing  second  Monday  of  Janu- 
ary, aud  that  the  term  of  office  of  the 
chairman  of  a  board  of  county  commis- 
sioners Is  from  tbe  day  of  his  election  to 
that  office  until  the  next  ensuing  second 
Monday  of  January."  As  the  legislature 
has  provided  that  the  hoards  of  county 
commissioners  of  the  several  counties  of 
the  state  shall  have  exclusive  control  to 
designate  a  paper,  and  to  control  tbe 
county  printing,  this,  of  course,  means 
tbat  tbe  board  of  coanty  commissioners 
of  each  county  has  that  power.  Therefore, 
as  the  board  uf  county  commissioners  of 
a  county,  after  one  year,  is  dissolved  as 
an  organized  body,  such  board  ought  not 
to  hnve  the  control  of  tiie  county  printing 
after  one  5'ear,  or  for  an  indefinite  term  of 
years.  Each  board  of  county  commi» 
sloners  of  each  cuunty  has  authority  and 
reaponsibllity  In  designating  the  official 
newspaper  of  the  county,  and,  as  a  necea- 
sary  result,  In  providing  for  the  county 
printing.  If  the  board  of  county  commis- 
sioners of  a  coanty  could  tie  the  hands  of 
a  subsequent  hoard  in  deBigaating  the 
official  newspaper  and  in  contracting  for. 
county  printing,  it  might  tie  the  bunds  uf 
subsequent  boards  for  several  years,— at 
least  for  what  would  be  a  reasonable- 
time;  and  It  would  be  difficult  to  deter- 
mine what,  under  all  the  circumstances  of 
the  case,  would  be  a  reasonable  time.  It 
follows  logically  that  the  board  of  county 
couimissioncrs  of  a  county  must  bcllmited 
to  one  year,  or  until  the  body  Is  dissolved, 
or  else  its  power  is  unlimited  In  this  re- 
spect, aud  it  may  designate  a  paper  as  the 
official  newspaper  of  the  county  for  two, 
three,  or  more  years,— at  least,  for  a  rea- 
sonable time,  which  is  almost  Indefinite. 
See  Bank  v.  Peck,  43  Kan.  643.  23  Pac. 
Rep.  1077;  Bank  v.  County  Com'rs,  43 
Khu.  648,  23  Pac.  Rep.  1079.  It  appears 
from  the  pleadings  in  this  case  that  it  has 
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been  the  practice  in  Butler  connty  for  a 
newRpaper  to  be  deelgnated  by  tlie  board 
lit  county  cointntsfiiouere  of  that  county 
ae  the  official  pap«r  for  the  period  of  two 
yenra;  and  therefore,  in  tlilH  caoe.  tbe 
board  of  county  commissioners,  In  1891. fol- 
lowed the  usual  practice  in  dpsignatluR  an 
olflrial  newspaper.  It  is  the  practice, 
however,  in  niotit  of  the  counties  ot  the 
Htate,  for  the  boards  of  county  commis- 
sioners to  deH)));nate  the  official  newspapers 
of  tbe  counties  for  the  period  ot  one  year 
only.  Tbe  latter  practice  seems  to  us  to 
conform  to  the  constitution  aiul  statutes 
of  tlie  state.  To  avoid  complications  or 
other  troubles,  the  desicuHtlon  of  tbe 
official  newspaper  should  be  made  as 
early  in  eacb  January,  after  the  hoard  ia 
orRanlced,  as  is  convenient  for  action  to 
be  had.  The  peremptory  writ  will  be  de- 
nied, with  costs. 
All  the  Justices  concurring. 


RooGRB  et  al.  v.  Kaksah  City,  T.  ft  W.  R. 

Co.      8AMR  v.   ThKASANT    HlI.T.    &.    D.    S. 

R.  Co.    Kansas  City,  T.  &  W.  R.  Co.  v. 
RooKRS.    Pleasa.nt  Hill  &  I).  S.  R.  Co. 
T.  Bame. 
(Supreme  Court  0/ Xansoa.    April  9, 1S93.) 

IiiJONCTioN  against  Suekipp — Restkainimo  Col- 
LECTios  OP  Taxes— Penaltt. 
The  penalty  of  50  per  cent,  prescribed  by 
paragraph  e9o  of  the   General   Statutes  of  1889, 
In  cases  where  the  count;   treasurer  or  sberitT 
shall,  by  injunction,  be  restrained   from  the  col- 
lection of  taxes  due  upon  personal  property,  and 
the  injunction  ia  dissolved,  only  applies  to  the 
taxes  in  dispnte,  and  does  not  attach  to  taxes  ad- 
mitted to  be  due  and  tendered  before  tbe  injunc- 
tion suit  is  commenced. 
iSyllabtu  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Wybudotte  county;  O.  L. 
Miller,  .lud$ce. 

Actions  by  the  Kansas  City,  Topeka  & 
Western  Railroad  Company  against  t>.  R. 
Rojfers,  S.  R.  Holers,  as  treasurerof  John- 
son county,  and  the  board  of  comuiission- 
ers  ot  that  county,  and  by  tlie  Pleasant 
Hill  &  De  Soto  Railroad  Company  afcalnst 
the  same  defendants,  to  recover  taxes  al- 
leged to  have  been  illeeallj'  assessed. 
Demurrers  were  sustained  to  the  petitions 
as  against  S.  R.  Rogers  individually,  and 
plaintiffs  bring  error;  and,  demurrers  be- 
ing overruled  as  against  the  other  de- 
fendants, they  also  bring  error.  Affirmed 
on  defendants'  appeal,  and  reversed  on 
plaintiffs'  appeal. 

P/irker£  Seal  on,  A.  Smith  Wevennpv.and 
John  T.  Little,  for  S.  R.Bogorsand  Board 
of  County  Commissioners.  Ijeorge  R.  Peck, 
A.  A.  Hiird,  and  J.  (i.  E/tan,  tor  Pleasant 
Hill  &  D.  S.  R.  Co.  and  Kansas  City.  T.  & 
W.  R.  Co. 

OnKE.v,  C.  These  actions  were  brought 
against  the  board  of  county  commission- 
ers of  Joliuson  county,  S.  K.  Rogers,  and 
S.  R.  Rogers  as  county  treasurer,  to  re- 
fund certain  taxes  which  it  was  claimed 
by  the  railroad  companies  were  excessive 
and  illegal,  and  hud  bceu  demanded  by  the 
treasurer,  and  pnid  under  protest  by  the 
conipHnluH.  The  railroad  couipiinies 
owned  and  operated  certain  lines  of  rail- 


road in  Johnson  county  In  1883.  Atnong 
tbe  taxes  levied  for  that  year  there  were 
included  two  items,  designated  as  the  "rail- 
road commissioners'  tax  "and  tbe  "poor 
fund  tax,"  which  the  companies  claimed 
were  unauthorised  and  lllci;al.  They  were 
desirousof  testing  the  validity  of  these  two 
items  ot  taxes,  and,  in  order  to  do  so, 
tendered,  prior  to  the  20tb  day  ot  Decem- 
ber, LSitS,  nil  of  the  other  taxes  then  due, 
less  tbe  rebate,  which  sums  tbe  county 
treasurer  i-efused  to  accept.  A  suit  was 
commenced  to  determine  the  validity  of 
these  two  items.  It  was  finally  decided 
by  this  court  that  the  railroad  commis- 
sioners' tax  was  Illegal.  The  poor 
fund  tax  was  sustained.  Upon  tbe  termi- 
nation of  that  litigation,  theconnty  treas- 
urer charged  the  railroad  coinpunies  a 
penalty  ot  u  per  cent,  upon  the  amount  ol 
the  taxes,  less  tbe  amount  ot  the  road  tax, 
which  had  been  paid,  and  the  railroad 
coniniissiuners'  tax,  which  had  been  decid- 
ed to  be  illegal:  and  the  treasurer  also 
chargd  50  per  cent,  interest  upon  tbe  full 
amount  of  tbe  tuxes,  including  the 
aiuonut  previously  tendered.  The  treas- 
urer issued  bis  warrantstothcsberiffotthe 
county.  The  failroad  companies  paid  the 
taxes,  interest,  and  penalties  charged, 
under  protest,  and  commenced  these  ac- 
tionsto  recover  the  difference  between  tlie 
taxes  admitted  to  be  due  and  the  amount 
charged  against  them.  The  district  court 
sustained  demurrers  to  the  pptltions  as 
against  S.  R.  Rogers  individually,  to 
which  the  railrond  companies  excepted, 
and  overruled  the  demurrers  as  to  each 
of  the  other  defendants  in  the  court  be- 
low. The  railroad  companies  complain  ot 
the  ruling  of  the  district  court  In  sustuin- 
Ing  the  demurrer  as  to  8.  R.  Rogers  per- 
sonally, while  the  board  of  county  com- 
missioners and  the  treasurer  assign  as  er- 
ror the  overruling  ot  the  demurrers  as  to 
them.  It  is  cimtended  by  counsel  for  the 
treasurer  and  the  board  of  county  com- 
missioners that  tbe  tax  law  in  relation  to 
the  50  per  cent,  penalty  attaches  such 
penalty,  not  only  to  the  taxes  in  dispute, 
but  also  to  the  original  taxes  tendered, 
when  it  is  finally  determined  that  the 
amount  so  tendered  is  less  than  tbe  sums 
found  to  be  legally  due;  that  the  itpn,"jlty 
operates  on  the  whole  ot  the  taxes,  where 
you  tender  less  than  the  sum  finally  found 
to  be  due.  It  is  urged  that  the  petitions 
showed  that  the  sums  sued  for  were  pen- 
alties for  not  tendering  the  full  amount 
due,  which  the  law  legally  imposed  upon 
the  railroad  companies  to  pay.  Para- 
graph 6975,  Gen.  St.  1889,  provides  that : 
"In  cases  where  the  county  treasurer  or 
sheriff  shall,  by  injunction,  be  restrained 
from  the  collection  ot  taxes  due  upon  per- 
sonal property,  and  the  injuuction  be  dis- 
solved, the  county  treasurer  or  slnrltf 
shall  collect  the  original  taxes  and  penal- 
ties, with  interest  from  the  date  of  the  in- 
junction at  the  rate  of  fifty  per  cent,  per 
annum."  It  is  argued  by  counsel  for  the 
railroad  companies  that  this  statute  does 
not  refer  to  unpaid  or  defaulted  taxes, 
but  only  those  which  the  officer  is  re- 
strained from  collecting;  that  the  penalty 
only  attaches  to  tbe  taxes  onjolned. 
The  rule  Is  well  settled  in  this  state  that, 


Digitized  by 


Google 


762 


PACIFIC  BEPOBTEE,  Vol.  29. 


(Wasfc. 


where  an  Injunction  has  been  appllpd  tor 
to  restrain  the  collection  of  a  tax  partly 
lej^al  and  partly  illegal,  the  court  has 
made  the  payment  or  tender  of  the  legal 
taxes  a  condition  precedent  to  the  grant- 
ing of  the  injunction.  This  was  doubtless 
done  in  the  original  suits,  in  which  the 
taxes  enjoined  were  in  part  sustained. 
This  court  has  said,  too,  that,  where  an 
asHessment  la  excesslTe.  an  injunction  will 
not  be  granted  until  the  amount  of  taxes, 
upon  a  reaHonnble  and  fair  valuation  of 
the  properTv,  Is  first  paid  or  tendered. 
Wilson  V.  Longendyke,  32  Kan.  267,  4  Pac. 
Rep.  361.  We  think  it  safe  to  say  that 
from  these  well-settled  rules,  requiring 
a  payment  or  tender  of  the  legal  taxes  due 
before  an  injunction  will  be  granted,  we 
Rhouhi  deduce  the  further  rule  that  the 
different  items  going  to  make  up  the  ag- 
gregate amount  of  the  taxes  are  divisible, 
as  well  as  the  wholeamouiit  charged  npun 
the  tax  rolls.  If  the  rule  of  divisibility 
be  the  correct  one,  and  we  think  it  Is,  the 
treasurer  might  have  received  the  amounts 
tendered  by  the  railroad  companies.  If 
he  had  accepted  the  same,  it  could  hardly 
lie  claimed  that  the  penalties  would  attach 
to  the  amounts  so  tendered.  The  rule 
that  penalties  are  not  to  be  extended  by 
implication,  and  are  not  to  be  exacted 
unless  expressly  imposed  by  statute,  Is 
quite  well  established.  Elliott  v.  Railroad 
Co.,  99  U.  S.  573;  People  v.  Peacock,  98  III. 
172;  Cooley,  Tax'n.  459.  There  was  no 
question  raised  which  challenged  the  va- 
lidity of  the  taxes  covered  by  the  tender. 
We  think  the  law  affixing  the  penalties 
only  applies  to  the  taxes  in  dispute.  We 
recommend  an  affirmance  of  the  judg- 
ments in  S.  R.  Rogers  et  al.  v.  Kansas 
City,  T.  &  W.  R.  Co.,  and  S.  R.  Rogers  et 
al.  V.  Pleasant  Hill  <%  D.  S.  R.  Co.,  and  a 
reversal  in  Kansas  City,  T.  &  W,  R.  Co.  v. 
8.  B.  Rogers  and  Pleasant  Hill  &  D.  S.  R. 
Co.  V.  S.  R.  Rogers. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


Columbus  Waterworks  Co.  v.  City  of 
Coi.UMBC's  et  al. 

(Supreme  Court  of  Kansas.    April  9, 1892.) 

McNiciPAi.  Corpobjltions — Taxation. 

In  determiniDg  whether  a  proposed  tax 
lew  is  in  excea*  of  the  limit  prescribed  by  Gen. 
8t."l889,  par.  796,  declaring  that  "at  no  time 
shall  the  levy  of  all  the  city  taxes  of  the  current 
ynar  for  general  purposes,  exclusive  of  school 
taxes,  exceed  4  per  cent,  of  the  taxable  property 
of  the  city, "  state,  county,  and  sctiool  taxes  ai-e 
not  to  be  considered. 

Original  proceeding  in  maadama.ihy  the 
Columbus  Waterworks  CJouipany  against 
the  city  of  Columbus  and  others.  On  mo- 
tion to  quush  the  return.  Motion  sus- 
tained. 

For  former  report,  see  28  Pac.  Rep.  1097. 

Hitter  &  Ulswell  and  A.  H.  SkUlniore, 
for  plaintiff.  J.  D.  McCleverty,  for  de- 
fendants. 

Per  CtRiAM.  Since  the  overruling  of 
the  demurrer  to  the  petition  in  this  case. 


the  defendants  have  waived  the  issuance- 
of  the  alternative  writ,  and  answered 
that,  to  make  the  tax  levy  required  by  the 
plaintiff  under  its  contract,  the  city  would 
exceed  the  limit  prescribed  by  law  for 
levying  city  taxes.  The  plaintiff,  regard- 
ing the  answer  as  a  return  to  the  alter- 
native writ,  has  filed  a  motion  to  quash 
the  same.  It  appears  by  reference  to  the 
exhibit,  which  is  made  a  part  of  the  answer, 
that  the  entire  levy  for  what  might  be 
terme<l  "city  taxes,"  including  the  water 
tax,  will  not  exceed  4  percent.,  and  is  not, 
therefore,  in  excess  of  the  amount  author- 
Ijsed  by  paragraph  796  of  the  General  Stat- 
utes of  1889.  As  we  construe  this  statute, 
all  state,  county,  and  school  taxes  are  ex- 
cluded. The  motion  to  quash  the  return 
is  sustained. 


State  v.  Brrw. 

(Supreme  Court  of  Washlngtfin.    March  29. 1892.  > 

Statement  of  Facts— Cebtipicate  of  Clerk- 
Larceny— Ixdiotmext—Axlboations  or  Valdb. 

1.  A  certificate  of  the  clerk  as  to  what  oc- 
curred at  a  trial  cannot  take  the  place  of  a  state- 
ment of  facts  in  giving  notice  to  the  supreme 
court  of  those  facts. 

3.  An  indictment  alleging  the  larceny  of  sev- 
eral articles  is  snfHcient  though  it  only  gives 
their  lump  value,  the  only  objection  to  that  form 
of  alleging  value  being  that,  if  the  proof  show 
that  only  a  part  of  the  articles  were  stolen, 
the  variance  is  fatal. 

Appeal  from  superior  court,  San  Juait 
county;  J.  R.  Winn,  Judge. 

Thomas  Brew  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

Robertson  A  .lenntngs,  for  appellant, 
if.  E.  Moody,  Pros.  Atty.,  for  the  State. 

Dunbar,  J.  The  only  question  that  can 
be  considered  by  the  court  In  this  case  is 
the  sufficiency  of  the  indictment.  No 
statement  of  facts  has  been  settled  or 
certified,  and  a  certificate  of  the  clerk  of 
what  occurred  at  the  trial  could  not  be 
notice  to  this  court.  The  office  of  a  state- 
ment of  facts  Is  to  bring  to  the  notice  of 
tnis  court  the  very  questions  sought  to  be 
brought  to  Its  notice  by  the  certificate  of 
the  clerk.  In  this  case  the  indictment,  in 
substance,  charges  the  crime  of  grand  lar- 
ceny, committed  by  stealing  a  lot  of  car- 
penter tools,  respectively  described,  and 
estimated  to  have  a  lump  value  offSO; 
and  it  Is  contended  by  appellant  that  the 
indictment  does  not  state  facts  sufficient 
to  charge  the  appellant  with  crime  under 
the  laws  of  this  state,  but  that  it  Is  neces- 
sary to  allege  the  value  of  each  separate 
article  or  thing  charged  to  have  been 
stolen.  We  think  the  extent  to  which  the 
courts  have  gone  on  this  proposition  is 
that,  where  a  lump  value  is  given,  and  the 
proofs  show  that  only  a  part  of  the 
articles  alleged  to  have  been  stolon  was 
stolen,  the  variance  is  fatal.  It  is  true 
that  it  is  stated  as  a  general  rule  in  sec- 
tion 206,  Whart.  Crlm.  PI.  &  Pr.,  that 
"when,  as  In  larceny,  or  receiving  stolen 
goods,  personal  chattels  are  the  subject  of 
an  offense,  the.v  must  be  described  specific- 
nll.v  by  the  names  usually  appropriated  to 
them,  and   the  number  and  value  of  each 
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species  or  particular  kind  of  goods  stat- 
ed. "  But  it  Is  evident  from  tlie  whole  text 
and  cases  cited  to  sustain  the  proposition 
tliat  it  is  stated  only  with  reference  to  a 
question  of  variance  between  the  indict- 
ment and  the  proof,  for  the  learned 
author  refers  to  Wharton's  Criminal  Evi- 
dence, §§  121-126,  which  treat  exrluslvely 
of  the  variance  between  tlie  indictment 
and  the  proof;  and  the  sufficiency  of  the 
indictment  to  charge  a  crime  is  not  dis- 
cussed at  all.  As  to  People  v.  Coon,  45  Cnl. 
672,clted  by  Wharton,  It  was  decided  that, 
where  the  indictment  charged  the  defend- 
ant with  stealing  five  certificates  of  shares 
of  stock  of  a  certain  number,  and  the 
proof  showed  there  was  but  one  such  cer- 
tificate, there  was  a  fatal  variance.  So  In 
Plope  V.  t'om.,  9  Mete.  (Mahs.)  134,  cited 
by  the  appellant,  while  the  court  states 
that  the  well-settled  practice  has  been 
that  of  stating  in  the  indictment  the  value 
of  the  articles  alleged  to  have  been  stolen, 
the  opinion  as  a  whole  shows  conclnul  vely 
that  the  application  was  to  a  question  of 
variance:  for  the  question  decided  Is 
shown  by  the  concluding  language  of  the 
opinion,  which  is  as  follows:  "Our  stat- 
utes. It  will  be  remembered,  prescribe  the 
punishment  for  larceny  with  reference  to 
the  value  of  the  property  stolen ;  and  for 
this  reason,  as  well  as  because  it  Is  in  con- 
formity with  long-established  practice, 
the  court  are  of  the  opinion  that  the 
value  of  the  property  alleged  to  be  stolen 
must  be  set  forth  in  the  indictment,  and 
that,  where  an  indictment  alleges  larceny 
in  various  articles,  and  adds  only  the  col- 
lective value  of  the  whole,  such  allegation 
is  not  sufficient  where  the  defendant  is  not 
found  guilty  of  the  larceny  as  to  the 
whole."  The  plain  inference  Is  that  the 
allegation  would  have  been  sufflcient  if 
the  defendant  bad  been  found  guilty  of 
the  larceny  as  to  all  the  articles ;  or,  in 
other  words,  that  the  allegations  were 
snfTlclent  tocharge  a  crime.  In  McCarty  v. 
State,  1  Wash.  St.  377,  25Pac.Rep.  299,  the 
general  proposition  was  stated  that  the 
value  of  each  ticket  should  have  been 
alleged,  but  the  main  proposition  decided, 
as  shown  by  the  authorities  cited,  was 
that  the  information  should  have  shown 
that  they  were  genuine  effective  tickets; 
and  that  unstamped,  undated,  and  un- 
signed railroad  tickets  were  not  the  sub- 
ject of  larceny.  It  Is  stated  in  2  BIsh. 
Crlm.  Proc.  §  714,  "that  the  ordinary  and 
practically  best  form  of  the  allegation  Is 
to  add  the  value  of  each  specific  article;" 
and  this,  the  author  says,  is  necessary,  so 
that,  if  one  is  inadequately  laid,  or  is  not 
proved,  the  averment  as  to  it  alone  may 
be  rejected ;  but  adds  that  In  strict  law, 
looking  to  the  Indictment  alone,  there  is 
no  objection  to  stating  8lm|)ly  an  aggre- 
gate value  of  the  whole.  The  same  doc- 
trine is  announced  In  State  v.  Hart,  29 
Iowa,  26S:  State  v.  Murphy,  8  Blackf.  498; 
State  V.  Beatty,  90  Mo.  143,  2  S.  W.  Rep. 
215:  State  v.  Buck,  40  Me.  511 ;  12  Amer. 
&  Eng.  Enc.  Law,  p.  818;  State  v.  Hood, 
r.1  Me.  368:  Meyer  v.  State,  4  Tex.  App. 
121.  In  fact  the  overwhelming  weight  of 
authority  sustains  this  view.  We  think 
there  is  nothing  In  the  contention  that 
the  information  is  bad  for  duplicity.    The 


Judgment  of  the  lower  court  la  tberefore 
affirmed. 

A.NDRKa,  C.  J.,  and  Scott,  Hoyt,  and 
Stii.ks,  JJ.,  concur. 


Hunt  v.  Seattle  Co.nsoijdated  St. 
By.  Co. 
(Supreme  Court  oj  WwiM,nglor\„    Feb.  89, 1893.) 
Appeal — Failure  to  File  Bono — Dismissal. 
Where  an  appeal  bond  was  not  filed  within 
five  days  after  the  notice  of  the  appeal  was  giv- 
en, though  the  failure  to  file  the  same  was  due 
to  the  omission  of  a  clerk  in  the  ofBue  ol  the  at- 
torney for  appellant,   the  appeal   will   be   dis- 
missed; Hill's  Code,  %   1407,  providing  that  the 
bond  must  be  filed  within  such  time. 

Appeal  from  superior  court,  King  coun- 
ty;  T.  J.  HuMBS,  Judge. 

Action  by  the  Seattle  Consolidated 
Street  Railway  Company  against  .1.  W. 
Hunt.  Judgment  for  plaintiff.  Defendant 
appeals.    Appeal  disniissed. 

J.  ¥.  Bale  and  WJley,  Scott  &  Bostwlck. 
for  appellant.  Ross  &  Dov^d,  for  respond- 
ent. 

Pkh  Ccrum.  The  respondent  moves 
to  dismiss  the  appeal  herein,  because  the 
bond  was  not  Bled  within  live  dayH  after 
the  notice  of  appeal  was  given,  fis  re- 
quired by  section  1407,  Hill's  Code.  The 
notice  of  appeal  was  given  November  5th, 
and  the  bond  was  filed  November  lltb,slx 
days  later.  Appellant  makes  a  showing 
to  the  effect  that  the  failure  to  file  within 
time  was  due  to  the  omlstiion  of  a  clerk 
in  his  office,  but  the  statute  leaves  us  no 
discretion  in  the  premises,  and  the  motion 
must  be  granted.  See  Cook  v.  Railway 
Co.,  (Utah,)  27  Fac.  Rep.  5.  Appeal  dis- 
•missed. 


State  ex  rel.  News  Pub.  Co.  v.  Miluoan. 

(Supreme  Court  of  Washington.      March   10, 
1893.) 

Costs  is  Coktempt  Proceeoisos. 
A  contempt  proceeding  for  tbe  enforcemeni 
of  an  order  ol  court  was  institu  ted  in  the  name  of 
the  state,  at  the  relation  of  private  parties,  who 
were  parties  in  interest  to  the  suit  out  of  which 
the  contempt  proceeding  grew.  Held,  where  de- 
fendant was  discharged,  that,  the  proceeding  be- 
ing of  a  criminal  nature,  the  costs  therein  should 
be  taxed  against  the  county  in  which  it  originated, 
the  rule,  with  reference  to  costs,  not  being  changed 
by  the  statute  providing  that,  in  all  cases  where 
proceeding  is  commenced  upon  the  relation  of  a 
private  party,  such  party  snail  be  deemed  a  co- 
plaintiff  with  the  state. 

Motion  to  reta:(  costs,  and  to  modify 
the  judgment  rendered  on  appeal.  Orant- 
ed.  For  decision  on  appeal,  see  28  Pac. 
Rep.  369. 

DuNBAD,  J.  This  is  a  motion  to  retax 
the  costs  in  tbe  above-entitled  action,  and 
to  modify  the  Judgment  herein  rendered, 
In  this:  that  the  judgraentforcosts  award- 
ed by  the  court  in  favor  of  appellant  may 
be  awarded  against  the  state  of  Washing- 
ton, Instead  of  against  the  News  Publish- 
ing Company,  the  relators  herein.  The 
appeal  was  from  contempt  proceedings, 
and,  while  it  is  true  that  the  relators  were 
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parties  In  interent  to  the  salt  oat  of  which 
the  contempt  proceeding  grew,  ynt  the 
proceeding  1b  of  a  crirainHl  nature, aud  the 
general  pnbllc  are  no  leHa  interested  than 
the  relators  in  the  administration  of  the 
lavk-H  and  the  enforcement  of  the  orders  of 
courts.  Courts  win  Institute  proceedings 
for  contempt  tor  their  own  protection; 
and  when  they  do,  the  parties  to  the  pro- 
ceeding are  the  state  and  the  defendant; 
and  while  It  is  true  that  the  statute  pro- 
vides that,  in  all  cases  where  the  proceed- 
ing is  commenced  upon  the  relation  of  a 
private  party,  such  party  shall  be  deemed 
a  co-plaintiff  with  the  state,  we  do  not 
think  that  will  change  the  rule  as  to  costs. 
The  cofits  incurred  In  the  proceedings  are 
in  no  wa.v connected  with  the  original  case 
which  the  litigants  are  responsible  fur. 
The  fine  Imposed,  If  collected.  Is  for  the 
benefit  of  the  county,  and  not  for  the  bene- 
fit of  the  relators.  I  think  the  motion 
should  be  allowed,  excepting  that  the 
costs  Hhuald  be  taxed  against  the  county 
instead  of  against  the  state.  It  is  true 
the  case  is  brought  In  the  name  of  the 
state,  but  su  are  aTT  other  criminal  ac- 
tions; and,  under  the  general  law  in  rela- 
tion to  costs  of  this  kind,  where  the  de- 
fendant prevails,  the  county,  and  not  the 
state,  is  responsible  for  the  costs.  The 
Judgment  will  therefore  be  modified  to  the 
extent  that  the  defendant  may  have  and 
recover  his  costs  fromthecount.vof  Pierce. 

Scott,  Hoyt.  and  Stiles,  JJ.,  concar. 
Andbkh,  C.  J.,  did  not  sit. 


State  ex  rel.  Bochfohd,  Prosecuting  At- 
torney, V.  Sppekiok  Court  of  Yakima 
County  et  «/. 

(Supreme  Court  of  WasMnnton.    March  IL 

1893.) 

Writ  or  PRoniBiTioN  —  To  Court — Stexogba- 
pher's  Fees— Liabiliti  op  Coustv. 

1.  Code  Proc.  §  49,  declaring  that  a  court  shall 
be  clothed  with  all  Iho  means  necessary  to  carry 
its  jurisdiction  into  effect,  and  thiit,  if  in  the  exer- 
cise of  such  jurisdiction  the  mode  of  procedure  ba 
not  specifically  pointed  out  by  statute,  any  niodo 
conformable  to  the  spirit  of  the  Code  may  be 
adopted,  does  not  authorize  charging  npon  a  coun- 
ty the  expense  of  stenographer's  notes  in  a  civil 
action  In  which  neither  the  state  nor  the  county  is 
a  party,  although  the  rights  of  many  persons  are 
involved,  and  the  court  cannot  properly  try  the 
case  without  a  stenographer.  State  v.  Armstrong, 
19  Ohio,  116,  and  Btowell  v.  Supervisors,  (Mich.) 
S3  N.  W.  Hep.  557,  distinguished. 

2.  Prohibition  to  prevent  a  court  from  enforc- 
ing against  a  county  payment  of  stenographer's 
fees,  uot  properly  a  county  charge,  may  be  issued 
upon  the  relation  of  the  county  attorney. 

3.  Where  an  order  of  court  commanding 
the  issuance  of  a  county  warrant  for  stenogra- 
pher's fees  in  a  case  in  which  the  county  is  not 
liable  for  such  fees  is  sought  to  be  enforced  by 
contempt  proceedings  against  certain  of  the  coun- 
ty ofBcers,  and  similar  attempts  to  enforce  other 
orders  are  likely  to  be  made  in  the  future,  the  case 
is  one  justifying  a  writ  of  prohibition. 

Petition  by  the  state  ex  rel.  J.  A.  xioch- 
ford,  prosecuting  attorney  «>f  Yakima 
county,  for  a  writ  of  prohibition  t<i  the 
superior  court  of  Yakima  county  aud  Sol- 
omon Smith,  judge.    Uranted. 

F.  H.  Itmlkia,  for  petitioner.  J.  H. 
Snively  aud  D.J.  Crowley,  for  respond- 
entii. 


Stii.eb,  J.  The  relator  Is  the  proaecat- 
Ing  attorney  of  Yakima  coanty;  the  re- 
spondent Hon.  Solomon  Smith  is  the 
superior  Judge  of  Klickitat  county;  and, 
by  reason  of  the  disquallflcation  of  Hon. 
Carroll  B.  Graves,  superior  Judge  of 
Yakima  county,  to  try  a  certain  cause  en- 
titled r^entou  et  al.  v.  Johucox  et  al.. 
Judge  Smith  was  in  December  last  called 
to  preside  at  the  trial  of  that  cause.  The 
cause  thns  on  trial  Is  a  civil  action,  to 
which  neither  the  state  nor  Yakima  coun- 
ty is  a  party.  On  the  18th  day  of  Decem- 
ber the  court  made  an  order  directing 
A.  Li.  Sleinnions,  "court  stenographer," 
to  make  two  copies  of  his  notes  of  the 
testimony,  allowing  20  cents  per  folio  to 
him  therefor.  On  the  12th  day  of  Febrn- 
ary,  1891,  Slemmons  presented  a  claim 
against  Yakima  county  for  927.60,  fuT  138 
folios  of  testimony  transcribed  by  him, 
which  was  on  the  same  day  allowed  b.v 
the  court,  and  the  auditor  of  the  county 
was,  in  the  order  of  allowance,  com- 
manded to  issue  a  warrant  upon  the 
county  treasurer  for  the  amount.  On  the 
same  day  (February  12th)  the  court,  ap- 
parently for  the  purpose  of  having  upoo 
the  record  Its  reasons  for  ordering  th* 
paying  of  the  stenographer's  tees,  caused 
a  second  order  to  be  made,  and  dater 
hack  to  the  time  of  the  original  order,  De- 
cember ISth,  as  follows:  "It  appearing 
to  the  court  in  this  cause  that  this  is  an 
equity  cause  Involving  the  rights  of  128 
persons  to  use  the  waters  of  a  certain 
stream  of  water  in  Yakimu  county,  and 
that  each  of  said  persons  claims  separate 
and  equitable  relief,  and  that  a  great 
amount  of  testimony  must  be  taken  in 
order  to  determine  these  Hghts,  and  the 
court  being  of  the  opinion  that  it  cannot 
protierly  discharge  the  duties  devolved 
upon  it  in  trying  this  cause  without 
the  testimony  is  taken  by  a  stenographer 
under  the  control  and  supervision  of  the 
court,  therefore,  he  It  ordered,  that  A. 
L.  Slemmons,  a  stenographer,  be,  and  ho 
is  hereby,  appointed  by  the  court  to  rnoke 
a  stenographic  report  of  the  evidence  and 
proceedings  In  this  case,  and  transcribe 
the  same  for  the  use  of  the  court."  The 
auditor,  under  the  advice  of  the  relator 
and  the  county  commissioners,  refused  to 
Issue  the  warrnnt,  and  was  on  February 
15th  cited  to  appear  and  show  cause  why 
he  should  not  be  puolahed  for  a  contempt, 
special  counsel  being  assigned  by  theconrt 
to  prosecute  the  delinquent.  He  was 
forthwith  adjudged  to  be  guilty,  but 
judgment  was  suspended,  because  he  an- 
swered that  he  had  acted  under  the  advice 
of  the  relator.  But  by  the  same  order 
special  counsel  were  directed  to  inquire 
into  the  conduct  of  the  relator  and  the 
commlKslonors,  with  a  view  to  rooting 
punishment  to  them  for  their  alleged  con- 
tumacy in  advising  the  auditor.  The 
auditor,  under  the  pressure  of  the  proceed- 
ings against  hlni,  issued  the  required  war- 
rant. On  February  16th  one  Lesh,  a  citi- 
zen and  taxpayer  of  Yakima  county,  com- 
menced an  action  in  the  superior  court  to 
restrain  the  auditor  from  issuing  his  war- 
rant tor  this  sum  of  f  27.60,  and  another 
similar  allowance  made  to  the  stenogra- 
pher, and  applied  to  the  court  tor  a  re- 
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■training  order,  wblcta  was  relnseil.  It 
appeam  that  at  the  time  the  petition 
wae  filed  here  the  case  or  Benton  r.  John- 
cox  had  been  on  trial  for  21  days;  that 
its  trial  would  consume  from  20  to  80 
days  more;  and  that  the  (ees  o{  the 
stenographer  will  foot  up  to  nearly  or 
quite  «2,000.  And  it  is  alleged  without 
contradiction  that  (rum  time  to  time 
orders  will  lie  made  requiring  the  auditor 
to  draw  and  issue  to  the  stenographer 
warrants  for  partial  payments  to  him, 
which  will  be  followed  up  by  contempt 
proceedings,  as  in  the  instance  already 
mentioned ;  or  that,  it  the  auditor  shall 
yield  and  issue  warrants  as  ordered,  a 
number  uf  snch  warrants  will  be  uttered, 
which  will  pass  into  the  hands  of  third 
parties,  rendering  mnch  litigation  neces- 
sary to  prevent  their  collection  from  the 
county. 

The  main  contention  Is  that  upon  the 
trial  of  a  civil  action  the  court  has  no 
power  tn  charge  the  county  with  the  ex- 
pense of  a  stenographer's  notes  of  the 
testimony.  That  it  can  do  so  Is  cer- 
tainly a  novel  proposition,  and  it  is  one 
for  which  the  able  counsel  for  the  respond- 
ents cite  us  to  no  precedent.  In  a  civil  ac- 
tion the  production  of  their  proofs  rests 
with  the  respective  parties.  The  state, 
and  its  instrument,  the  county,  furnish 
the  courts  and  their  necessary  officers  and 
records,  but  every  service  except  that  of 
the  Judge  is  compensated  in  money  fees 
exacted  from  the  parties.  The  witnesses 
are  heard,  and,  unless  the  parties  other- 
wise provide,  their  testimony  rests  only 
In  the  memory  of  the  judge  who  bears  it. 
In  this  there  is  no  difference  between  legal 
and  equitable  actions,  or  between  long 
and  short  cases.  All  stand  upon  the  same 
footing.  The  second  order  in  Benton  v. 
Johncox  was  based  upon  the  assumed 
Impossibility  that  tbeconrt  could  prop- 
erly try  a  case  involving  so  many  parties 
and  conflicting  rights  without  the  aid  of 
a  stenographer;  but  it  certainly  lias  not 
heretofore  occurred  that  parties  to  so 
complicated  a  case  would  omit  to  furnish, 
at  their  own  cost,  the  means  by  which  the 
court's  action  could  be  guided  with  cer- 
tainty, and  we  are  not  convinced  that  It 
would  be  BO  In  this  Instance.  Ap{)eiil  Is 
made  by  the  respondents  to  the  Code  of 
Procedure,!  4d,^for  support  in  this  Junc- 
ture. Bat  what  we  find  there  is  scarcely 
anything, if  It  be  anything,  roorethan  was 
the  common  law  of  courts  of  general  Juris- 
diction before  its  enactment  into  a  stat- 
ute. This  court  might  as  well  say  that 
because  the  prime  necessity  to  its  exercise 
of  any  jurisdiction  at  all  In  causes  ap- 
pealed to  it  Is  the  record,  the  county  or 
the  state  should  therefore  furnish  it  in 
civil  cases,  or  that,  inasmuch  as  we  can- 
not, with  any  degree  of  convenience, 
transact  the  business  of  the  court  without 
printed  briefs,  the    state  printer  should 


■This  BGc-tion  provides  that  when  jurisdiction  is 
conferred  by  statute  upon  a  court  or  jud^e,  all  the 
means  to  carry  it  into  effect  are  also  given;  and 
if,  in  the  exercise  of  such  jurisdiction,  the  mode 
of  procedure  be  not  speciHcally  pointed  out  by 
statute,  any  mode  most  conformable  to  the  spirit 
of  the  Code  may  be  adopted. 


be  at  our  service  In  that  particular. 
State  V.  Armstrong,  19  Ohio,  116,  and  Stow- 
ell  V.  Supervisors,  (Mich.)  23  N.  W.  Rep. 
557,  which  support  court  orders  against 
county  trpHKurers,  were  both  made  cap- 
ital criminal  cases,  where  the  state  was  a 
party,  and  the  purpose  served  was  the 
sustenance  of  Juries,  and  can  have  no 
analogy  to  this  mat'er.  A  county  Is  a 
somewhat  peculiar  institution,  against 
which  claims  are  not  enforced  unless  they 
are  warranted  by  some  plain  provision 
of  law.  Amer.  &  Eng.  Enc.  Law,  p.  859; 
Rasmusson  v.  Clay  Co.,  41  Minn.  288,  43  K 
W.  Rep.  3;  Turner  v.  Woodbury  Ck>.,  67 
Iowa,  440,  10  N.  W.  Rep.  827;  Foster  ▼. 
Clinton  Co.,  61  Iowa  541,  2  N.  W.  Rep.  207 
Union  Co.  v.  Slocum,  (Or.)  17  Pac.  Rep.  876. 
In  the  last-cited  case  the  claimant  took 
down  testimony  in  a  criminal  case  un- 
der the  order  of  a  Judge  of  a  court  of  rec- 
ord, sitting  as  a  committing  magistrate, 
but  his  bill  was  disallowed,  because  no 
statute  authorized  it.  It  is  said,  how- 
ever, that  the  fees  of  a  stenographer  coold 
not  be  taxed  as  costs  against  the  losing 
party.  Ifitheso,  (which  wedo  not  presume 
to  decide,  as  it  is  not  in  this  case,)tbecoi)- 
cluslon  that  the  county  must  pay  It 
hardly  follows.  Thecase  cited  from  Idaho 
(McDonald  v.  Burke,  28  Pac.  Rep.  440) 
merely  held.  In  substance,  that  under  the 
statute  of  that  state  only  fees  paid  to  an 
offlclul  stenographer  could  be  allowed. 

Passing  now  to  objections  raised  to  the 
Issuance  of  the  writ  asked  by  the  peti- 
tioner, it  is  urged,  in  the  first  place,  that 
the  prosecuting  attorney  of  the  county  Is 
not  the  proper  relator.  But  wo  think  it 
would  be  a  strained  construction  of  the 
proprieties  to  hold  that  the  officer  whose 
duty  it  Is  made  by  statute  to  represent 
the  state  and  county  in  all  civil  actions 
and  proceedings  in  wiiicli  they  are  parties 
should  not,  upon  his  o^^n  oath,  state  the 
facts  which  constitute  the  basis  of  this 
proceeding.  In  Northern  Pac.  R.  Co.  v. 
Territory,  8  Wash.  T.  303,  18  Pac.  Rep. 
804,  the  prosecuting  attorney's  relation 
for  a  maodiimus  whs  sustained,  because 
It  wasbeldthattheestablishmentof  a  rail- 
road depot  at  Taklma  City  was  a  matter 
of  public  interest;  and  certainly  the  direct 
payment  of  money  out  of  the  county 
treasury  Is  of  far  greater  moment.  Pro- 
hibition Is  said  to  be  the  converse  of  wnn- 
dMmus,  but  the  same  degree  of  strictness 
as  to  parties  is  not  maintained.  High, 
Extr.  Rem.  §§7e4,  779.  The  resfiondents. 
In  response  to  the  alternative  writ,  file  the 
affidavit  of  the  auditor  of  Yakima  county, 
in  which  he  says  that  he  does  not  appre- 
hend any  further  proceedings  for  con- 
tempt against  himself,  and  knows  of  none 
that  are  threatened.  This,  It  is  clninied, 
shows  that  there  is  iio  neceswlty  for  the 
further  Interference  of  this  court,  upon  the 
principle  that  writs  of  prohibition  are 
only  Issued  to  prevent  threatened  Judicial 
acts  in  excess  of  juriHdIctlou.  But  it  may 
be  eiiHlly  supposed  that  the  auditor,  hav- 
ing been  once  disciplined,  and  being  now 
under  a  Huspended  judgment  for  coi.i- 
teinpt,  will  not  again  take  any  chance  of 
like  treatment,  but  will  quietly  obey  each 
order  for  the  tsoaance  of  a  warrant,  and 
thus  be  able  to  say  that  be  does  not  ap- 
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preheod  farther  proceedings  against  him 
with  perfect  truthfulness.  We  do  not  sup- 
pose, however,  that  this  proceeding  was 
commenced  to  protect  the  auditor,  who  Is 
abundantly  able  to  take  care  of  himself  by 
appeal  or  linbens  corpus,  or  some  other 
appropriate  remedy.  The  real  object  of  It 
Is  to  protect  the  credit  and  the  treasury 
ot  Yakima  county  against  wh  at  are  deemed 
to  be  unauthorized  demands  upon  them, 
made  Id  such  a  manner,  and  with  such 
an  appearance  of  authority,  that  much 
mischief  and  Iiti>;ation  will  be  caused  un- 
less they  can  be  anticipated  and  prevented. 
Lastly,  It  ts  strongly  urged  that  this  Is 
not  a  case  for  the  prohibition  of  a  supe- 
rior court  or  the  Judge  thereof,  even  ad- 
mitting that  the  stenographer's  fees  are 
not  a  proper  county  charge;  and  that 
more  of  the  threatened  orders  will  be 
made  and  warrantn  issued  thereon.  Were 
it  not  for  the  pronounced  attitude  of  the 
court  in  the  proceedings  had  before  it, 
and  Its  apparent  Inteutioo  to  overwhelm 
all  opposition  by  contempt  proceedings, 
the  case  might  not  have  been  placed  in 
such  au  attitude  as  to  re<|ulre  or  Justify 
the  issuance  of  this  writ.  Had  the  court 
gone  no  further  than  to  allow  the  claim 
of  the  stenographer,  and  then  left  bim  to 
the  usual  remedies  of  one  holding  anal- 
lowed  claim  nj^ainst  a  county  for  which 
the  auditor  refuses  to  Issue  a  warrant  be- 
cause of  the  alleged  illegality  of  the  de- 
mand, a  suit  ot  some  kind  would  have 
followed,  from  which  an  appeal  on  the 
merits  could  have  been  taken,  and  no 
warrant  would  have  Issued  until  Its  de- 
termination. But, as  is  apparent  from  the 
record  here,  the  new  ordere  will  certainly 
be  enforced  with  all  the  vigor  which  char- 
acterized the  first  one,  and  long  before 
any  appeal  could  be  beard— if,  indeed, 
an  appeal  would  lie  from  such  an  order 
— numerous  warrants  would  be  issued, 
and  take  their  place  among  the  recog- 
nized liabilities  of  the  couuty.and  perhaps 
be  paid  by  the  treasurer.  In  State  v.  Su- 
perior Court.  2  Wash.  St.  9,  25  Pac.  Uep. 
101)7,  we  laid  down  the  jurisdictional  req- 
uisites tor  a  prohibition  of  a  superior 
court,  viz:  (1)  That  it  is  about  to  take 
jurisdiction  of  a  matter  ot  which  by  law 
it  has  no  jurisdiction;  (2)  that  there  is 
Btill  something  which  it  is  about  to  do; 
(3)  that  an  application  to  it  for  a  decision 
that  it  has  not  jurisdiction  has  been  re- 
fused; (4)  that  there' Is  no  other  proper 
remedy.  To  substantially  the  same 
effect  is  State  v.  Jones,  2  Wash.  St.  662,  27 
Pac.  Rep.  4.^2.  In  the  former  case  tlie  writ 
was  refused,  because  the  thing  complained 
of  had  already  been  done;  in  the  latter 
there  was  the  same  result,  because  it  was 
held  that  the  superior  court  bad  general 
jurisdiction  to  issue  injunctions,  and  that 
there  was  an  adequate  remedy  by  appeal. 
Counsel  insist  that  the  county  has  an 
adequate  ultimate  remedy,  when  it  shall 
be  sued  for  the  amuuut  of  the  warrants, 
or  by  injunction  against  the  treasurer, 
forbidding  their  pu.vment,  if  they  are  un- 
nuihorlzed  evidences  ot  its  Indebtedness. 
But  it  would  be  apparent  that  any  resort 
to  such  relief  must  be  at  great  cost,  and 
through  much  litigation,  besides  the  prob- 
ability  that  innocent  parties   would    be 


defrauded  by  the  acquisition  of  these  no- 
meroiis  warrantsfor  value;  tor,  while  both 
parties  agree  that  the  inarmity  ot  their 
illegality  would  tollow  these  warraiito 
Into  whosesoever  bands  they  might  cone, 
it  remains  that  they  do  not  express  upou 
their  face  any  statement  of  the  purpose 
for  which  they  were  issued,  and  that  they 
are  well  calculated  to  deceive  the  ordinary 
buyer.  We  are  of  opinion  that,  under  all 
the  circumstances,  the  respondents  should 
be  prohibited  from  doing  the  aets  com- 
plained of,  and  it  is  so  ordered. 

Scott,  Dunbar,  and  Hoyt,  JJ.,  concnr. 
Anders,  C.  J.,  did  not  sit  at  the  hearing. 


(4  Wash.  71) 

Frederick  et  al.  t.  Shorey  et  ux. 

(Supreme Courtof  Washington.  March21, 1S92). 

Fraudulent  Cokvetancks— Giptb  to  Wipe. 

A  husband  shortly  after  the  obtaininfr  of  « 
judgment  against  him  for  $255,  transferred  to  hi? 
wifefor$lan  hotel,  with  its  furniture.  It  was 
claimed  that  the  land  on  which  the  hotel  stood, 
and  for  which  $650  was  /?iven,  thoagh  taken  in  the 
husband's  name,  was  bought  with  the  wife's  sep- 
arate money.  Hertestimony  as  to  separate  prop- 
erty was  that,  at  the  time  of  her  marriage,  eht 
liad  an  organ  which  cost  $125,  and  "pictures  aad 
other  things  worth  ♦  *  *  about  $200,"  and  that 
at  the  time  of  the  purchase  she  borrowed  $100 
from  her  mother,  which  was  afterwards  paid  back. 
The  return  of  execution  certified  that  no  propertj 
of  the  husband  could  be  found.  The  husband  tes- 
tified that  he  had,  at  the  time  of  the  transfer, 
horses,  harnesses,  and  wagons  worth  $470,  and  he 
acknowledged  thatatthe  time  he  owed  other  debts 
amounting  to  $436.  Held  that,  as  against  the 
judgment,  the  conveyance  waa  fraudulent  and 
void. 

Appeal  from  superior  court.  Song  comi- 
ty; I.  J.  LicHTENBERG,  Judge. 

Action  by  P.  Frederick  and  W.  H.  Maud 
against  Walter  A.  Shorey  and  Adeline  J. 
Shorey,  his  wife,  to  sub.iect  certain  proper- 
ty standing  in  the  name  of  said  Adeline  to 
the  payment  of  a  .iudgment  obtained  by 
plaintiffs  against  said  Walter.  Judgiuent 
for  def^dants.  Plaintiffs  appeal.  Re- 
verseo. 

FIsbback,  Hardin  &  Meek,  tor  appel 
lants.    J.  H.  Cannon,  for  respondents. 

DiiNBAU,  J.  Between  thn  Ist  day  of 
February  and  the  Ist  day  of  April,  1SN9, 
the  respondents  became  Indebted  to  appel- 
lants in  the  sum  of  )$22].07  for  merchandise 
furnished  them  for  use  in  their  hotel  busi- 
ness, and  on  the  loth  day  of  October,  1^9U, 
appellants  rei;overed  judgment  against 
Walter  Shore.y  In  the  superior  court  of 
King  countyfor  thesame.  The  judgment, 
iucludiugcosts,  and  not  including  interest, 
amounted  to  $2.^^.17.  On  this  judgment 
an  execution  was  issued,  which  was,  ou 
December  10, 1890,  by  the  sheriff  of  Kinp 
county,  returned  wholly  unsatisHed.  and 
with  the  certiflcnte  thereon  that  he  could 
find  no  property  belonging  to  said  Walter 
A.  Shorey  out  of  which  to  satisfy  the  said 
execution,  or  an.y  part  thereof.  Intlie  lat- 
ter part  of  the  year  ISSS,  which  was  prior 
to  the  time  the  debt  was  Incurred,  the  re- 
spondent Walter  A.  Shorey  purchased  the 
lots  in  question.  The  title  to  the  lots  was 
taken  and  the  conveyance  made  In  the 
name  of  the  respondent  Walter  A.  Shore.v, 
and  the  title  was  In  bim  wben  tiio  debt 
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was  eontracted,  though  it  ia  claimed  by 
respondents  that  the  lota  were  bought 
with  the  separate  money  of  reepoiident 
Adeline  J.  Shorey,  and  that  aaid  lots  were 
at  all  times  since  the  purchaHe  her  ezclu- 
t-ive  property.  On  October  25,  189(),  short- 
ly after  the  judgmeut  was  obtained  by 
appellants,  the  respondent  Walter  A. 
Sluirey  conveyed  by  deed  to  his  wile,  Ade- 
line J.  Sborey,  the  said  lots,  nud  at  the 
Kiime  time  conveyed  by  bill  of  sale  all  of 
the  personal  property,  fnrniture,  and  fur- 
nlHtilngsin  an  hotel  which  had  been  erect- 
ed on  said  lots  subsequent  to  their  pur- 
chase, the  consideration  named  In  said  in- 
Ktrument  of  conveyance  beinf;"the  love 
nod  affection  which  he  bean*  his  said  wife, 
and  the  sum  of  one  dollar."  It  Is  admit- 
ted that  no  money  or  other  thing  of  valoe 
paR8cd  from  Mrs.  Sborey  to  her  husband 
at  the  time  of  theconveynnce.  but  respond- 
ents claim  that  at  the  time  of  the  purt-hase 
of  the  lots  it  was  understood  between 
tlieni  that  the  lots  should  be  her  separate 
property,  and  It  Is  claimed  that  this  equi- 
ty of  the  wife  is  autficlent  to  support  the 
transfer  from  her  husband  to  herself  as 
.-iKainat  bis  credltora,  while  the  appel- 
lants contend  that,  as  against  creditors, 
the  transfer  was  fraudulent  and  void ;  and 
this  action  is  brought  to  subject  said  prop- 
I'rty  to  the  payment  of  their  debts.  The 
teatimony  on  the  part  of  the  respondents, 
to  the  effect  that  the  lots  were  purchased 
with  the  separate  means  of  the  wile,  and 
that  it  was  understood  that  the  lots  were 
to  be  her  separate  property,  is,  in  our 
opinion,  not  very  satisfactory  or  convlnc- 
inK>  W.'iere  a  husband,  with  the  knowl- 
edge and  consent  of  the  wife,  holds  him- 
Helf  out  to  the  world  as  owner  of  iiroper- 
ty,  and  where  the  record  title  Is  allowed 
to  remain  In  him,  and  he  obtains  credit  by 
reason  of  such  supposed  ownership,  as  tlie 
testimony  ahows  that  the  respondents 
did,  the  proof  of  ownership  in  the  wife 
should  be  most  clear,  satisfactory,  and 
convincing,  if,  indeed,  it  can  prevail  at  all 
against  the  rights  of  bona  Me  creditors. 
In  this  case  an  unusual  state  of  affairs  Is 
testified  to,  viz.,  that  after  a  man  and 
woman  have  been  married,  and  have  lived 
together  as  man  and  wife  for  eight  or  nine 
years,  that  the  husband  should  appear 
on  the  scene  In  a  new  country  pennileHS, 
while  the  wife  has  money  sutlicient  to  spec- 
ulate in  real  estate  to  the  extent  of  f  (jiiO, 
especially  when  the  testimony  of  the  wife, 
if  given  full  credence,  sbowB  that  at  the  time 
of  her  marriage  she  owned  nothing liut  an 
organ,  which  she  bad  some  time  before 
(bow  long  before  is  not  stated)  pun'hased 
for  91 2S,  and,  in  the  language  of  the  wit- 
ness, "pictures  and  other  things,  worth,  I 
think,  about  two  hundred  dollars."  Add 
to  this  the  fact  that  the  property  when 
bottght  was  taken  in  the  name  of  the  hus- 
band, and  that  it  was  not  transferred  to 
the  wife  until  after  judgment  was  obtained 
by  tbe  appellants,  and  that  at  the  time  of 
said  transfer  all  the  furniture  of  the  hotel 
was  also  conveyed  to  the  wife,  and  it 
shows  a  transaction  which  on  its  face,  at 
least,  is  rather  cloudy.  But,  whether  or 
not  the  lots  were  bought  with  the  sepa- 
rate property  of  the  wife,  there  Is  no  pre- 
tense but  that  the  improvements  and  lur- 


nltnre,  amounting  to  many  hundreds  of 
dollars,  were  procured  largely  by  the  hus- 
band. The  whole  testimony  shows  con- 
clusively that  the  hotel  on  tbe  lots  in  ques- 
tion was  built  and  furnished  out  of  the 
prncReds  of  tbe  hotel  business  which  the 
respondents  were  engaged  in  In  another 
part  of  the  city,  while  they  were  improv- 
ing the  lots  In  question,  for  Mrs.  Sborey 
does  not  pretend  to  claim  that  she  had 
separate  means  other  than  those  which 
she  invested  In  the  purchase  of  the  lots. 
In  fact,  she  testifies  that  she  borrowed 
flOO  of  that  amount  from  her  mother, 
which  she  afterwards  paid  back,  and 
which  was  in  all  probability  taken  from  the 
proceeds  of  the  husband's  business;  and 
to  this  extent,  at  least,  the  conveyance 
was  a  voluntary  one.  and,  if  so,  was 
fraudulent  as  against  creditors.  On  this 
proposition  we  cite  no  authorities,  for 
they  are  uniform.  So  that  the  real  ques- 
tion for  decision  is,  did  respondents  have 
other  property  at  the  date  of  the  transfer 
outof  which  appellants  could  have  collect- 
ed their  debt?  The  issuance  of  an  execu- 
tion, and  the  return  of  nulla  l/o/m  thereon, 
is  the  usual  showing  made  anterior  to  the 
commencement  of  this  action.  That  was 
done  In  this  ease,  but  the  return  of  the  oHi- 
cer  was  disputed,  and  the  respondent  un- 
dertook to  prove  that,  as  a  matter  of  fact, 
he  did  have  other  property  sufiiclent  to 
satisfy  his  debts.  But,  even  If  the  return 
of  the  officer  could  be  disputed  In  theman- 
ner  attempted  In  this  case,  we  think  that, 
as  a  matter  of  fact.  It  was  not  successfully 
disputed.  All  the  property  which  the  re- 
spondent claims  to  have  had  at  the  time 
of  the  transfer  was  two  horses,  one  of 
which  he  afterwards  sold  for  $150,  whiob 
would  make  the  span  of  horses  worth 
$300,  concluding  that  the  other  horse  was 
equally  valuable;  an  express  wagon, 
which  he  sold  for  $85;  a  harness  which  he 
sold  for  $22;  and  a  buggy  which  he  aays 
he  gave  $65  for,  but  how  long  before  Is  not 
testified  to,  and  Its  value  at  the  time  of 
the  transfer  was  not  proven;  but,  accord- 
ing to  his  own  figures,  the  property  would 
only  represent  $472,  which,  at  a  forced 
sale,  would,  in  the  light  of  all  experience, 
do  well  if  it  brought  50  per  cent,  of  the 
estimated  value,  which  would  be  $236,  to 
pay  a  judgment  of  $255,  besides  Interest 
and  costs  of  levy  and  sale.  Not  taking  in- 
to consideration  other  debts  acknowl- 
edged by  the  respondent  to  be  due  at  tbe 
time  of  the  transfer  of  $436,  our  conclusion 
Is  that,  us  against  the  claim  of  the  appel- 
lants, the  said  conveyances,  and  each  of 
them,  are  fraudulent  and  void;  that  appel- 
lants' judgment  is  a  lien  on  the  real  estate 
desiTibed  in  the  complaint ;  and  that  said 
real  estate,  and  the  said  personal  proper- 
ty, or  as  much  thereof  as  may  be  neces- 
sary, be  sold  according  to  law,  and  the 
proceeds  applied  to  the  satisfaction  of  ap- 
pellants' judgment,  including  the  costs  of 
this  action  In  the  superior  and  In  this 
court.  The  judgment  is  therefore  reversed, 
and  the  cauBeremauded  tothe  lowercourt, 
witb  Instructions  to  enter  judgment  In  ac- 
cordance with  this  opinion. 

HovT,  Stii.es.  and  Scott,  J  J.,  concur. 
Anders,  C.  J.,  did  not  sit  at  hearing. 
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Hood  y.  Calikornia  Wink  Co.  et  ah 

(Supreme    Court   of    Washington.     March  34, 
1893.) 

ACnOU  AGAINST  COBPOBATIOS— IN80LVBNCT— StTB- 

STrTUTios  or   Parties   on   Appsal— Dis-hissal 

OP  Appeal. 
1.  Wbere  one  sues  a  corporation  on  a  contract 
or  other  obligation,  he  has  the  right  to  have  such 
corporation  retained  as  defendant,  and  can  not  be 
deprived  of  such  right  by  its  insolvency,  or  by  any 
disposition  it  may  make  of  its  property,  and  on 
appeal  in  such  action  a  motion  to  substitute  an 
assignee  of  the  corporation  as  defendant  will  be 
denied. 

3.  The  fact  that  a  stipulation  that  the  appeal 
should  be  dismissed,  signed  by  the  parties  and  in- 
dorsed by  their  counsel,  has  been  duly  filed  in  the 
court  to  which  the  appeal  was  taken,  will  defeat 
such  motion  for  substitution,  nothing  being  shown 
why  the  stipulation  should  not  have  force. 

Appeal  from  Huperior  coort,  Chebalis 
cotmty;  Mason  Ikwix.  JaOge. 

Artlun  by  J.  A.  Hood,  triiRtee,  against 
the  Calironiia  Wine  Company  and  Hubert 
Blei.  J  udKuient  for  plaintiff.  Defendants 
appeal.  Motion  to  subHtltute  C.  E.  Per- 
kins as  deleiidant  In  place  of  tlie  AVlne 
Company.    Denied. 

M.  J.  Vochnin,  for  appellants.  Wm.  O. 
McKiDlny,  for  respondent. 

HoYT,  J.  Plaintiff  recovered  ]uds;ment 
af^ainst  the  defendants  In  tlie  court  below, 
from  which  judgment  said  defendants  ap- 
pealed to  thU  court.  Pending  such  ap- 
peal, Charles  K.  Perkins  shows  to  this 
court  that  the  corporation  defendant  has 
asNlgued  to  hlui.  all  of  its  property,  and 
upon  such  showing  moves  that  he,  as  such 
assignee,  be  substituted  as  and  tor  said 
corporation  as  such  defendant  and  appel- 
lant. He  claims  to  be  entitled  to  such 
substitution  by  reason  of  the  fact  that 
he,  as  the  owner  of  all  the  property  of 
said  corporation,  is  the  only  one  interest- 
ed in  the  result  of  the  appeal.  If  such 
corporation  was  a  plaintiff  prosecuting 
an  action  by  which  tliey  sought  to  recov- 
er something,  this  reason  might  have 
force;  hut,  as  such  is  not  the  case,  we  do 
Dot  see  that  such  substitution  can  be  al- 
lowed, as  against  the  obje<'tioD  of  the 
plaintiff  In  euld  action.  His  contract  or 
other  obligation,  upon  which  he  went  in- 
to court  to  establish  rights,  was  against 
such  corporation ;  and  he  has  a  right  to 
liave  such  corporation  retained  as  de- 
fendant, and  cannot  be  deprived  of  such 
right  by  the  insolvency  of  such  corpora- 
tiun,  or  by  any  assignment  or  other  dis- 
position which  it  may  make  of  its  proper- 
ty. Such  corporation  could  assign  its 
property,  including  its  choses  in  action, 
but  it  could  not  assign  the  right  of  anoth- 
er to  maintain  an  action  against  it.  For 
aught  that  appeare>  In  this  rnRe  the  sub- 
Btitution  of  such  assignee  mit^ht  deprive 
plaintiff  of  valuable  rights  without  In  any 
way  compensating  him  therefor.  There 
Is  no  showing  that  there  is  property  in 
the  hands  of  the  assignee  sufUclent  to  an- 
swer the  demands  of  any  judgment  which 
plaintiff  may  obtain  or  have  affirmed  in 
this  action;  and,  even  if  there  was,  plain- 
tiff would  still  have  the  right  to  insist  up- 
on waging  bis  suit  aga  Inst  the  defendant 
with  whom  his  transactions  were  had. 
The  rij;btH  of  such  corporation  and  of  its 


assignee  under  any  bankruptcy  or  inaolv- 
ency  law  are  not  presented  by  the  record 
in  this  case. 

There  is  another  fact  that  must  defeat 
this  motion.  A  stipulation  has  been  du- 
ly filed  in  this  court  between  all  the  par- 
ties to  this  action,  in  which  it  is  a2r?ed 
that  the  appeal  shiiuld  be  dismissed  at  the 
costs  of  the  appellants;  and  no  reason  is 
shown  by  the  assignee  why  this  stipula- 
tion should  not  have  force,  and  we  can 
see  none.  It  is  true  that  such  stipulation 
is  signed  by  the  parties  themselves,  biit 
we  think  their  signatures  thereto  are  sutll- 
ciently  established  by  the  indorsement 
thereon  by  the  attorney  for  the  appellant, 
whu  is  now  acting  as  the  attorney  for 
said  assignee;  and  said  stipulatiun,  being 
thus  authenticatnd  as  having  been  regu- 
larly signed  by  the  parties,  would  not  be 
disregarded  by  this  court  unless  regularly 
moved  against  by  the  attorneys  on  the 
ground  that  such  stipulation  had  Iteen  en- 
tered into  In  fraud  at  iheir  rights.  The 
motion  for  substitution  must  be  denied. 

There  was  a  further  motion  for  an  ex> 
tension  of  time  in  which  to  file  briefs,  but 
as  this  motion  was  made  on  behalf  of  the 
Raid  assignee,  in  view  of  his  sabstltntlon 
for  the  defendant  corporation,  such  mo- 
tion must  fall  with  the  other. 

We  express  no  opinion  as  to  the  rights 
of  the  assignee  of  such  corporation  to  con- 
trol the  cause  in  behalf  of,  and  in  the 
came  of,  bis  assignor. 

Stiles,  Scott,  and  Dunbar,  J  J. .concur. 

Andisub,  C.  J.,  did  not  sit  at  bearing. 


RoHDB  T.  Seavbv,  Couuty  Auditor. 

(Snpretne  Cmirtof  Wnghlngton    MarchiS,  1892.' 

MrsiciPALCoMPOUATioNs— Classification— Staib 
Census— Salakt  of  Justices  op  the  Peace. 

1.  Act  March  27,  IS'JO,  provides  for  the  organi- 
zation of  cities  of  the  first,  second,  and  third  class, 
and  gives  cities  of  each  class  certain  powers,  and 
imposes  on  them  certain  duties,  and  provides  a 
manner  of  reincorporating  existing  cities  there- 
under. Hcldy  that  a  city  organized  by  special 
charter,  and  not  reincorporated  under  such  act, 
could  not  be  embraced  within  the  classifications 
therein  made. 

3.  Const,  art  3,  S  8,  requires  the  legislature 
to  provide  for  the  taking  of  a  state  census  in 
1H!'.5,  and  every  10  years  thereafter.  Code  ISjSI,  i 
3754,  requires  assessors  to  take  biennial  censuses, 
commencing  in  18^,  of  all  the  inhabitants  in  their 
respective  distriots.  Act  Feb.  7,  ISHl,  provides 
for  the  salaries  of  justices  of  the  peace  according 
to  the  population  of  their  respective  cities  and 
towns,  "as  shown  by  the  last  state  or  federal 
census. "  Held,  that  a  census  taken  under  Code 
l>si,  g  2754,  was  not  a  state  census,  within  the 
meaning  of  Act  Feb.  7, 1891. 

3.  Const,  art.  4.  §  10,  providing  that  "In  in- 
corporated cities  or  towns  having  more  than  5,000 
inhabitants  justices  of  the  peace  shall  receive 
such  salary  as  may  be  provided  by  law,  and  shall 
receive  no  fees  for  their  own  use,  "  does  not  apply 
to  cities  which  had  less  than  5,000  by  the  last 
federal  census,  but  which  had  more  than  S,OUO  by 
a  census  taken  under  Code  ISSl,  i  3754. 

Appeal  from  superior  court,  Jefferson 
county;  Morris  B.  Sachs,  Judge. 

Action  by  William  J.  Rohde  against 
■Tames  Soavey,  auditor  of  Jefferson  coun- 
ty. Judgment  for  defendant.  PlaiatitI 
appeals.    AfUrraed. 
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Warren  Carroll  and  Rnbertfon  ift  Jen- 
nlnffs,  for  appellant.  R.  E.  Moody,  for  re- 
spondent. 

HoYT,  J.  Thla  cause  conies  here  on  ap- 
peal from  a  pro  forma.  Judgment  rendered 
in  the  court  below,  and  d  eertilicnte  of 
the  Judge  thereof  that  the  decision  of  cer- 
tain questions  of  law  Ih  material  and 
necessary  to  a  proper  disposition  of  the 
case.  The  questions  thus  deemed  neces- 
sary to  be  decided,  and  which  are  certified 
to  us  for  that  purpose,  are  as  follows: 
First.  Is  a  municipal  corporation,  orp:an- 
ized  by  special  charter,  and  contaioinK 
more  than  1,50U  inhabitants  by  the  last 
federal  census,  a  city  of  the  "third  class." 
notwithstanding  the  fact  that  it  has  not 
reorganized  under  the  act  approved  March 
27,  1S90,  entitled  "An  act  providing  for  tlie 
ortranization,  classlflcation.  Incorpora- 
tion, and  Kovemment  of  municipal  corpo- 
rations,"  etc.?  Secon<i.  Is  the  census 
tai<en  pursuant  to  section  2754  of  the  Co<le 
of  ISSl  a  state  rensns?  Third.  Does  sec- 
tion 10,  art.  4.  of  the  ronstttution  of  the 
state  of  Washington  apply  to  Justices  of 
the  peace  in  Incorporated  cities  which  con- 
tain fewer  than  5,000  Inhabitants  by  the 
last  federal  census,  hut  which  contain 
more  than  5,000  inhabitants  by  the  census 
taken  pursuant  to  section  27,54  of  the  Code 
of  18S1?  Fourth.  Does  section  25,  art.  2, 
of  the  constitntion  of  the  state  of  Wash- 
InRton  apply  and  preveut  justices  of  the 
peace  in  cities  of  more  than  5,000  inhabi- 
tants, elected  In  November,  1890,  from  re- 
ceiving the  salary  provided  by  the  act  en- 
titled "An  act  fixing  the  salaries  of  jastlcea 
of  the  peace  and  constables  in  Incorpo- 
rated cities  and  towns  having  more  than 
five  thousand  Inhabitants, "etc., approved 
February  7,  1891  ? 

The  first  questioo  must  be  answered  in 
the  negative.  The  act  of  the  legislature 
therein  referred  to  did  not.  In  our  opin- 
ion, maketbe  classlflcation  provided  for  in 
said  act  apijiy  to  cities  organized  under 
special  charters  tlieretofore  granted  by 
the  legislature.  By  the  terms  of  such  act 
Jt  provided  lor  the  organization  of  cities 
of  the  first,  second,  and  third  class,  and 
authorized  each  of  such  classes  to  exercise 
certain  powers  and  discharge  certain 
duties  therein  fully  set  out  and  prescribed, 
and  there  is  nothing  in  said  act  to  show 
any  Intention  on  the  part  of  the  legisla- 
tupe  that  there  should  be  any  exception 
to  the  rule  that  cities  of  each  of  the  several 
daaaes  therein  named  should  be  governed 
by  the  provisions  of  such  act  In  relation 
to  such  classes.  If  we  were  to  hold  that 
by  said  act  cities  then  organized  under 
special  laws  would  fall  in  one  or  the  other 
of  the  classes  therein  provided  for,  it 
would  follow  either  that  by  the  force  of 
said  act  such  cities  became  reincorporated 
thereunder,  or  else  that  different  cities  of 
the  same  class  would  be  governed  by 
different  charter  provisions.  That  the 
first  Is  not  true  is  apparent  from  the  fact 
that  the  act  In  question  specially  provides 
how  existing  cities  may  reincorporate 
thereunder,  and,  as  to  the  second,  we 
have  already  seen  that  the  Intention  is 
nowhere  apparent  to  have  cities  of  either 
class  governed  by  disHimllar  provisions. 
v.29p.no.ll— 49 


In  regard  to  the  second  question  rab- 
mitted,  it  appears  from  the  agreed  state- 
ment of  facts  that  the  city  of  Port  Town- 
send  had  less  than  5,000  inhabitants,  as 
shown  by  the  last  federal  ceusns,  but  had 
more  titan  that  numtier  according  to  the 
census  taken  In  the  spring  of  1891,  under 
the  provisions  of  section  2754 of  the  Code 
of  1N81;1  and  to  determine  whether  or 
not  said  city  comes  within  the  provisions 
of  the  act  of  February  7,  1891,2  providing 
for  salaries  of  Justices  of  the  peace  In 
cities  of  5,00(1  inhabitants  or  more,  so  far 
as  population  is  concerned, it  becomes  nec- 
essary that  this  question  should  be  de- 
cided. In  our  opinion,  it  must  be  an- 
swered in  the  negative,  so  far  at  least  as 
the  question  relates  to  the  determination 
of  the  cnsemade  by  the  statement  of  facts. 
That  the  census  provided  for  in  said  sec- 
tion of  the  Code  may  be  held  to  be  a  state 
census  in  a  certain  sense  we  do  not  doubt, 
but  we  are  clenrly  of  the  opinion  that  the 
state  census  referred  to  in  section  1  of  said 
last-named  act,  and  In  section  10  of  article 
4  of  the  constitution,^  is  not  the  census 
provided  for  in  said  section  of  the  Code. 
The  state  census  therein  referred  to  is  one 
to  be  provided  for  by  the  legislature  of 
the  state,  and  it  is  made  its  duty  by  the 
constitution  to  provide  for  the  same. 
This  duty  of  the  legislature,  under  the 
constitution,'*  to  provide  for  a  state  census 
in  1895,  and  every  10  years  thereafter, 
would  not  prevent  the  leeislature  from 
providing  for  a  census  which  would,  with- 
in the  meaning  of  said  act  of  February  7, 
1891,  be  a  state  census;  but  until  the  legis- 
lature does  provide  for  such  a  censns,  or 
for  some  other  proper  way  In  which  the 
population  of  cities  of  the  state  can  be  de- 
termined, there  can  he  no  application  of 
tiie  provisions  of  said  act  as  to  salaries  of 
Justices  of  the  peace  to  cities  which  were 
not  shown  to  have  the  requisite  popula- 
tion by  classifioation  or  otherwise  under 
the  provisions  of  said  act. 

What  we  have  said  in  relation  to  the 
second  question  is  substantially  appli- 
cable to  the  third,  and  compels  a  negative 
answer  thereto. 

As  to  the  fourth  question,  its  answer  Is 
clearly  not  necessary  to  the  determlua- 
tion  of  this  action.  We  shall,  therefore, 
not  now  decide  it. 

In  relation  to  the  real  merits  of  thiscon- 
troversy,  and  the  question  as  to  whether 
cities  organized  under  speclsl  charters, 
when  properly  shown  to  liave  more  than 
5,000  inhal)itants,  will  come  within  the 
provisions  of  said  act  providing  for 
salaries  of  Justices  of  the  peace,  or  whether 
the  pi*ovIsion  In  the  constitution   as  to 

'Requires  assessors  to  take  biennial  censuses, 
comniencin,o:  in  188.3,  of  all  tlie  inhabitants  in  their 
respective  districts. 

'By  which  their  salaries  are  fixed  according  to 
the  population  of  their  respective  cities  and  towns, 
"as  shown  by  the  last  state  or  federal  census.  " 

•Provides  that  in  "incorporated  cities  or  towns 
having  more  than  5,000  inhabitants  justices  of  the 

geace  shall  receive  such  salary  as  maybe  provided 
y  law,  and  shall  receive  no  fees  for  their  own 
use." 

*  Const,  art.  2.  $  8,  requires  the  legislature  to 
provide  for  the  taking  of  a  state  census  in  1895,  and 
every  10  years  thereafter. 
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such  salaries  moBt  remain  in  abeyance  nn- 
til  furtlier  leeislation  Is  liad  npon  the  snb- 
]ect,  we  do  not  now  decide.  It  is  possible 
tliat  said  act  may  be  made  applicahie  to 
cities  ot  the  class  under  discussion  by  dis- 
regtirdinfc  some  of  the  languase  used 
therein.  To  accomplish  this  It  would  be 
necessary  to  construe  section  1  of  said  act 
as  though  the  provision  as  to  classiflca- 
tion  III  cities  aH  affecting  the  question  of 
salaries  of  justices  had  been  omitted,  and 
thereby  make  section  1  read  "and  justices 
ot  the  peace  In  incorporated  cities  and 
towns  havin;?  more  than  five  thousand 
Inhabitants,"  instead  of  "and  justices  of 
the  peace  in  incorporated  cities  and  towns 
of  the  third  class  baring  more  than  five 
thousand  inhabitants;"  and  In  view  of 
the  provisions  of  section  13,  and  the  evi- 
dent object  of  the  legislature  in  the  enact- 
ing of  said  law  as  evidenced  by  said  aec- 
tion.  It  would,  perhaps,  be  our  duty  to 
so  construe  it.  The  main  object  of  the 
legislature,  as  shown  by  said  section  13, 
seems  to  have  been  to  put  in  force  the 
prtivlsion  of  the  constitution  above  re- 
ferred to,  and  construing  section  1  as 
above  indicated  would  put  such  provision 
in  operation  not  only  in  cities  organized 
under  the  act  of  March  27,  18(M),  having  the 
requisite  population,  but  also  in  cities 
witli  like  population  organized  under 
special  charters.  But,  as  we  have  said, 
It  is  unnecessary  that  this  question 
should  1)0  decided,  and  therefore  we  leave 
its  further  discussion  to  h  case  where  the 
point  sli all  be  directly  Involved.  The  an- 
swers which  must  be  given  to  the  special 
questions  asked  as  above  stated  will  sus- 
tain the  P7V3 /brma  judgment  rendered  in 
the  court  below.  It  follows  that  said 
Judgment  must  be  affirmed. 

Andkrs,  C.  J.,  and  Stii-es,  Scott,  and 
DuNBAK,  JJ.,  concur. 


Forsyth  v.  Dunagan  et  aJ.    (No.  14,121.) 

(Supreme  Court  of  California.    May  5, 1893. ) 

HioHWATS  —  Dedicatioji  and  Acceptance  —  Re- 
corded Fiats. 

1.  The  owners  of  laad  subdivided  it  into  lots 
with  roads  extending  through  them,  recorded  Uie 
plat,  and  marked  the  location  of  the  roads  by 
causing  ditches  to  be  dug  on  each  side  of  them. 
They  united  in  a  deed  to  the  county,  conveying 
said  roads  to  it  on  condition  that  it  should  "ac- 
cept, declare,  dulyestablish,  and  use  the  same  as 
public  highways.  "  The  county  did  not  accept  the 
conveyance  until  after  nine  years,  and  pluintiff 
had  meanwhile  been  conveyed  one  of  the  lots, 
subject  "to  the  right  of  way  of  the  public  over 
such  portions  of  the  land  as  may  fall  within  any 
read  laid  out  on  such  land.  "  It  did  not  appear 
that  at  the  date  of  the  conveyance  the  roads  had 
been  opened  or  actually  used  by  the  public,  or 
that  any  conveyances  had  been  made  with  refer- 
ence to  the  recorded  plat.  HcLd  that,  the  offer  to 
dedicate  such  roads  not  having  been  accepted 
within  a  reasonable  time,  the  board  of  super- 
visors would  be  enjoined  from  opening:  the  same. 

2.  Evidenceof  the  value  of  the  land  over  which 
It  was  sought  to  open  a  road,  and  of  improve- 
ments put  thereon  by  plaintiff,  was  irrelevant 
and  inadmissible. 

8.  Evidence  of  the  manner  in  which  the  sys- 
tem of  roads  laid  out  in  the  subdivision  connect- 
ed with  other  roads  was  properly  excluded,  in 


the  absence  of  evidence  that  conveyances  had  been 
made  with  referenoe  to  the  recorded  plat. 

In  bauk.  Appeal  from  superior  conrt, 
Fresno  county ;  J.  B.  Campbell,  Judge. 

Action  by  William  Forsyth  against  D. 
C.  Dunagan  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal. 
Affirmed. 

W.  D.  Tapper,  H.  H.  Welsh,  and  F.  B. 
Short,  (Fmitk  H.  Short,  ot  counsel,)  for 
appellants.  Church  A  Cory  and  E.  F. 
Preston,  for  respondent. 

Brattt,  C.  J.  This  is  an  action  to  en- 
join the  defendants,  the  members  of  tiie 
board  of  supervisors  and  a  district  road 
master  of  Fresno  county,  from  opening  a 
road  through  the  land  of  the  plaintiff. 
By  the  judgment  of  the  superior  court  a 
temporary  injunction  was  made  perpet- 
ual, and  defendants  appeal  from  the  judg- 
ment, and  from  the  order  denying  their 
motion  for  a  new  trial. 

There  is  hut  little  controversy  as  to  the 
facts  of  the  case.  It  appears  that  in  the 
year  1878F.  Boeding  was  the  owner  of  sec- 
tion 32  of  a  certain  township  in  Fresno 
county.  In  conjunction  with  the  owners 
of  the  adjoining  sections,  31  and  32,  he 
caused  to  be  made  and  recorded  a  map  of 
the  entire  tract,  by  which  it  was  sub- 
divided into  20-acrH  lots,  with  streets  and 
roads  extending  through  it  north  and 
south  and  east  and  west.  On  this  plat  or 
map  so  recorded  the  tract  was  designated 
as  the  "Nevada  Colony,"  and  the  design 
was  to  sell  the  lots  to  settlers.  Besides 
making  and  recording  the  map,  the  own- 
ers caused  ditches  to  be  dug  on  euch  side 
of  the  streets  as  surveyed,  thus  making 
their  location  on  the  ground,  and  in  Jan- 
uary, 1879,  they  united  in  a  deed  to  the 
county  of  Fresno,  by  which  they  conveyed 
the  roads  so  laid  out  to  said  county.  But 
said  conveyance  was  upon  the  express 
consideration  that  the  county  should  "ac- 
cept, declare,  duly  establish,  and  use  the 
same  as  public  highways."  Among  the 
ronds  so  laid  out  and  conveyed  was  h 
strip  of  50  feet  in  width,  extending  north 
and  south  between  the  southwest  and 
southeast  quarters  of  said  section  32.  The 
county  never  in  any  way  accepted  said 
conveyance,  or  did  anything  in  compli- 
ance with  its  couditions,  untU  April,  1888, 
at  which  time  the  board  of  supervisors 
adopted  a  i-esoiution  declaringsaid streets 
and  avenues  public  highways.  At  a  sub- 
sequent date,  they  ordered  the  county  sur- 
veyor to  lay  out  a  road  25  feet  on  each 
side  of  the  half-section  line,  extending 
north  and  south  through  said  section  32. 
and  thereafter  directed  the  road  master 
of  the  district  to  open  the  road  to  the 
public,  which  he  was  proceeding  to  do,  in 
obedience  to  such  direction,  when  enjoined 
in  this  action.  The  plaintiff  herein  is  own- 
er of  the  southwest  quarter  of  section  32. 
by  grant  from  F.  Boeding,  da  tod  December 
6,  1H.S1.  In  this  grant  the  land  conveyed 
is  described  as  being  a  portion  of  the 
Nevada  Colony,  and  it  Is  made  "subject 
nevertheless  to  the  right  of  way  of  the 
public  over  such  portions  of  the  land 
herein  granted  as  may  tall  within  an.v 
road  laid  out  on  such  land,"  etc.  The 
southeast   quarter   ot  said    section   was 
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conveyed  to  one  Pugh,  subject  to  the 
same  reservation  or  exception.  It  docB 
uot  appear  that  at  the  date  of  these 
conveyances  the  street  or  road  in  ques- 
tion had  ever  been  opened  or  actually 
used  by  the  public  as  a  highway,  or  that 
Roeding  or  the  proprietors  of  sections  31 
and  32  had  ever  made  any  conveyances  of 
lots  or  land  In  the  Nevada  Colony  accord- 
ing to  the  recorded  plat.  An  oHer  was 
made  at  the  trial  to  prove  the  conveyance 
of  a  lot  in  section  33  according  to  said 
plat,  butat  what  date — whether  before  or 
after  the  conveyances  to  plaintiff  and 
Pugh — does  not  appear.  Such  being  the 
case, plaintiff  andPujrb  inclosed  the  entire 
half  section,  obliterated  the  ditches  defin- 
ing the  road  or  street  between  them  ;  and 
the  plaintiff,  four  years  before  the  super- 
visors adopted  their  resolution  declaring 
the  road  and  avenues  of  the  Nevada  Col- 
ony public  liighways,  planted  the  south- 
west quarter  of  section  32  in  vines  up  to 
the  half-section  line, — or,  in  otlier  words, 
he  had  planted  in  vines  the  25-foot  strip 
on  the  east  side  of  his  quarter  section, 
which  is  embraced  in  the  street  or  road  as 
orginaliy  laid  out  though  the  section. 

It  will  be  seen  from  this  statement  of 
the  case  that  the  principal  question  in- 
Tolved  is  whether  the  strip  of  land  in  con- 
troversy has  been  dedicated  to  the  public 
as  a  highway.  We  do  not  think  the  facts 
show  a  dedication.  The  deed  to  the 
county  was  a  mere  offer  of  dedication, 
upon  terms  and  conditions  never  accepted 
or  complied  with  until  long  after  the  lapse 
of  a  reasonable  time,  and  after  the  offer 
had  been  effectually  revolted.  So,  also, 
the  survey,  marking,  platting,  and  record. 
Ing  of  the  lands  designated  as  the  Nevada 
Colony  was  a  mere  offer  to  dedicate,  rev- 
ocable at  the  will  of  the  proprietors  or 
their  succesMors  until  acceptance  or  user 
by  the  public,  or  conveyance  by  them  of 
iots  or  blorl^s  by  reference  to  the  streets. 
No  such  acceptance  or  user  or  conveyance 
occurred  prior  to  the  conveyance  to  plain- 
tiff and  Pugh,  and  the  reservation  or  ex- 
ception therein  contained  amounted  to 
nothing,  for  the  reason  that  the  public 
bad  at  that  date  no  right  of  way  over  the 
land.  After  the  conveyance  to  him  of  said 
southwest  quarter,  plaintiff  might  have 
kept  the  pending  offer  of  dedication  open, 
or  might  have  renewe<i  it  if  he  had  chosen 
to  do  so,  but  he  did  not.  On  the  con- 
trary, he  and  Pugh  very  clearly  mani- 
fested their  intention  to  revoke  it  by  in- 
closing and  planting  the  space  laid  out  as 
aroad.  On tliefacts disclosed  bythe  plead- 
ings and  evidence,  we  think  the  findings 
and  conclusions  of  the  superior  court  are 
clearly  correct,  because  there  was  no  ac- 
ceptance or  user  of  this  road  while  the 
offer  to  dedicate  was  open,  or  within  a 
reasonable  time  after  it  was  made. 

There  are  some  errors  assigned  tipon 
rulings  of  the  superior  court,  excluding 
offered  evidence,  but  they  are  without 
merit.  The  court  did  not  err  in  excluding 
evidence  of  the  value  of  the  vines  and  of 
the  strip  of  land  sought  to  be  taken. 
Such  value  was  wholly  immaterial.  If 
the  roadway  had  been  dedicated  the  de- 
fendants had  a  right  to  open  it,  no  mutter 
how  valuable  the  lands  and  vines.  If  it 
Cal.Hep.  29-31  P.— 14 


bad  not  been  dedicated  the  plaintiff  bad  a 
right  to  resist  the  appropriation,  no  mat- 
ter how  worthless  the  lands  and  vines. 

In  the  absence  of  any  proof  or  offer  to 
prove  conveyance  of  lots  by  reference  to 
the  reconied  plat  of  the  Nevada  Colony 
prior  to  the  conveyance  to  plaintiff,  the 
offer  to  prove  the  manner  in  which  the 
system  of  roads  therein  laid  out  connected 
with  other  roads  was  irrelevant,  and  was 
properly  refused. 

A  ruling  of  the  court,  excluding  evidence 
of  a  user  of  the  road  in  question,  is  speci- 
fied as  error.  Counsel  for  appellants  do 
not  refer  to  the  folio  or  page  where  such 
ruling  is  to  be  found,  and  I  have  failed  to 
find  it.  There  is  evidence  of  the  laying 
out  and  marking  of  the  road  in  question 
and  of  other  roads,  both  on  the  ground 
and  on  the  recorded  map,  but  no  evidence 
or  offer  of  evidence  of  any  user  by  the 
public  of  this  road.  We  find  no  error  in 
the  record,  and  the  Jndgmeut  and  order 
are  therefore  affirmed. 

We  concur:  McFart.and,  J.:  Db  Havbn, 
J.;  Sharpstbin,  J.;  Oakouttb,  J.;  Pat- 
KRBON,  J.;  Harbison,  J. 
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Landrrgan  v.  Peppin.    (No.  14,407.) 

(Supreme  Court  of  California.    May  6, 1892.) 

QuiETiso  Title  —  Wbit  of  Possessios  —  Subsb- 

QCENTLT     AOQDIHED     TiTLB     IN     DbPEXDAXT  — 

Pleading. 

Upon  recovery  of  judgment  in  an  action 
to  quiet  title  "by  a  person  out  of  possession,"  he 
is  entitled  to  "a  writ  for  the  possession  oi  the 
premises,"  under  Code  Civil  Proc.  S  880,  regurd- 
less  of  any  adverse  title  to  the  land  since  ac- 
quired by  defendant,  notwithstanding  that  his 
complaint  did  not  allege  that  he  was  out  of  pos- 
session, defendant's  answer  alleging  possession 
in  himself,  and  although,  after  the  recovery  of 
such  judgment,  plaintiff  dismissed  an  action  of 
ejectment  contemporaneously  brought.  Bbattt, 
C.  }.,  and  HABnisoK,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Plumas  county;  G.  G.  Cloogh,  Judge. 

Action  to  quiet  title  by  James  T.  Land- 
regan  against  Joseph  Peppin.  There  was 
a  Judgment  for  plaintiff,  and  an  order  for 
the  issuance  of  a  writ  of  possession,  from 
which  order  defendant  appeals.    Affirmed. 

Goodwin  &  Goodwin,  for  appellant.  E. 
C.  Robinson  and  W.  W.  Kellogg,  for  re- 
spondent. 

Garoutte.J.  This  Is  an  action  brought 
under  the  provisions  of  section  788,  Code 
Civil  Proc,  for  the  purpose  of  quieting 
title  to  certain  qnartc  mines,  situated  in 
Plumas  county.  The  complaint  is  in  the 
usual  form,  and  the  answer  denies  the  al- 
legations thereof  except  as  to  the  adverse 
claim,  and  further  alleges  that  at  and  for 
a  long  time  prior  to  the  commencement  uf 
the  action  defendant  was  the  owner  of,  in 
the  possession  and  entitled  to  the  posses- 
sion of,  all  of  said  real  estate.  The  court 
found  all  the  allegations  of  the  complaint 
to  be  true,  and  a  decree  was  entered  quiet- 
ing plaintiff's  title.  After  the  entry  of  said 
decree  plaintiff  moved  the  court  for  an  or- 
der to  the  sheriff  that  he  be  placed  in  poB- 
session  of  the  property,  and  in  support  of 
said  motion  filed  on  affidavit  setting  forth 
the  proceedings  resulting  iu  the   decree. 
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and  alRO  setting  oot  the  fact  that  at  tbe 
commencement ol  said  action  plaintiOwaa 
out  of  poBB«88ioD,  and  tbe  defendant  was 
the  party  in  possession,  of  the  property. 
Defendant  opposed  the  motion,  and  filed 
an  affidavit  setting  forth  the  fact  that, 
sabsequent  to  the  rendition  of  the  decree, 
beobtalned  Judgment  on  tbe  merits  accainst 
plaintiff,  in  an  action  of  ejectment,  to  re- 
coTerpoBsesBion  o(  thesame  land  involved 
in  this  action.  He  also  set  out  tbe  ac- 
quisition by  blmselt  of  an  outstanding 
title  created  since  the  action  was  tried  and 
determined.  The  court  ordered  the  writ 
of  possession  to  issue,  and  from  this  order 
defendant  appeals.  Section  738, Code  Civil 
Proc,  provides:  "An  action  may  be 
brought  by  any  person  against  another 
who  claims  an  estate  or  intei-est  in  real 
property  adverse  to  him  tor  the  purpose 
of  determining  such  adverse  claim."  Sec- 
tion 380  ot  the  same  Code  reads:  "In  an 
action  brought  by  a  person  out  ot  posses- 
sion of  real  property,  to  determine  an  ad- 
verse claim  of  an  interest  orestate  therein, 
tbe  person  making  such  adverse  claim  and 
person  in  possession  may  be  Joined  as  de- 
fendants, and,  it  tbe  ]ad|£ment  be  for  the 
plaintiff,  he  may  have  a  writ  for  the  pos- 
session of  the  premises,  as  against  tbe  de- 
fendants In  the  action,  against  whom  tbe 
Judgment  has  passed."  It  will  be  noticed 
that  section  738,  supra,  which  provides 
tor  the  determination  of  adverse  claims  to 
realty.  Is  very  broad  in  its  terms,  and  in- 
cludes all  adverse  Interests,  from  a  claim 
of  title  in  fee  to  the  smallest  leasehold,  and 
anqneRtionably  it  is  tbe  duty  of  the  de- 
fendant to  set  out  his  interest,  whatever 
it  may  be,  when  called  upon  nnder  this 
section  of  the  Code.  It  he  has  an  adverse 
claim  which  will  support  an  Issue  at  law 
upon  which  he  desires  a  Jury  trial,  it  Is  his 
duty  to  set  out  that  claim,  make  out  that 
issue,  and  demand  his  Jury  trial.  In  this 
action  it  is  not  necessary  to  determine 
whether  or  not  the  pleadings  were  suffi- 
cient to  entitle  either  party  to  a  Jury  as  to 
any  of  the  Issues  created.  It  not  sufficient, 
the  defendant  should  have  made  them  so, 
it  his  adverse  claims  ot  interest  Justified 
such  a  course,  and,  not  having  done  so, 
he  cannot  now  be  beard  to  complain  that 
he  was  deprived  ot  bU  rlglit  to  a  jury  trial. 
In  Donahue  v.  Meister,  88  Cal.  121,  25  Pac. 
Rep.  1096,  this  court,  in  referring  to  section 
738,  supra,  said :  "The  main  effect  ot  said 
section  Is  to  give  parties  the  right  to  com- 
pel others  by  suit  to  litigate  and  deter- 
mine controversies,  in  cases  where  such 
right  did  not  before  exist,  but,  it  In  such 
a  snit  issues  arise  which  are  clearly  legal 
and  cognizable  In  a  court  ot  law,  the  Code 
does  not  take  away  the  right  to  have  such 
issues  tried  by  a  Jurj'."  Appellant  insists 
that  plalutift's  complaint  should  have  al- 
leged that  he  was  out  ot  possession.  The 
section  does  not  appear  to  contemplate 
that  tbe  pleading  should  so  state.  What 
benefit  could  the  defendant  derive  from 
such  an  allegation?  IJow  could  he  be 
misled  by  tbe  absence  ol  It?  It  alleged  it 
would  have  created  no  issue,  tor  it  would 
not  have  been  denied.  In  tact,  defendant 
sots  out  possession  in  himself  by  bis  an- 
swer. Prior  to  the  adoption  ot  the  Codes, 
a  person  out  ot  possession  could  not  bring 


an  action  to  quiet  his  title,  but  now  a 
party  is  not  compelled  to  recover  posses- 
sion by  an  action  at  law,  and  then  quiet 
bis  title  in  equity:  but  under  the  seetioa 
of  the  Code  previously  quoted  be  has  the 
right  to  secure  all  tbe  relief  in  one  action, 
and  this  was  tbe  sole  object  of  the  provi- 
sion. We  do  not  deem  it  essential  that  tbe 
judgment  itself  should  direct  the  issuance 
ot  the  writ  ot  possession.  The  law  is  fully 
satisfied  by  a  supplemental  order  to  that 
eBect.  The  section  ot  the  Code  provides 
that  it  the  Judgment  upon  the  main  ques- 
tion, to  wit,  the  adverse  claim,  be  for  the 
plaintiff,  then  be  may  have  a  writ  tor  the 
possession  of  the  premises.  As  already 
suggested,  It  is  well  settled  that  In  an  ac- 
tion of  this  character  tbe  defendant  mast 
set  up  whatever  right  ot  possession  he 
may  claim.  When,  therefore,  as  In  this 
case,  it  has  been  adjudicated  that  defend- 
ant has  no  adverse  claims  or  interests  ot 
any  kind  ornature  whatever  In  this  realty, 
the  subject  ot  litigation  is  exhausted,  and 
it  the  plaintiff  is  out  ot  possession  the  nec- 
essary effect  ot  tbe  judgment  is  that  it  en- 
titles him  to  that  possession.  In  speak- 
ing of  a  writ  of  assistance  under  a  decree 
In  foreclosure  in  Montgomery  v.  Mlddie- 
ralss,  21  Cal.  107,  this  court  said:  "The 
legal  effect  ot  tbe  decree  is  tbe  same  with- 
out the  direction." 

We  do  not  think  the  fact  tbatthe defend- 
ant since  the  date  of  tbe  Judgment  baa 
purchased  an  outstanding  title  is  a  suffi- 
cient defense  to  tbe  application  for  the 
writ  of  possession.  PlaintlH's  application 
tor  the  writ  Is  based  upon  the  adjudicated 
right  that  the  defendant,  an  against  him, 
has  no  Interest  ot  any  character.  Defend- 
ant now  claims  a  right  to  the  possession, 
acquired  subsequent  to  this  adjudication, 
and  which  he  insists  is  superior  to  the 
right  there  decreed.  It  is  sufficient  to  say 
tbe  court  cannot  determine  the  merits  ot 
defendant's  claim  upon  this  application. 
This  is  a  proceeding  upon  affidavits,  and 
no  question  of  title  can  be  litigated  In  this 
way.  This  is  a  bearing  upon  a  motion, 
and  a  motion  cannot  be  converted  Into 
a  trial.  There  is  but  little  authority  npon 
this  question,  but  the  case  ot  Kercheval  v. 
Ambler,  4  Dana,  170,  appears  to  be  directly 
in  point.  At  the  same  term  of  court, 
Forman  and  Ambler,  In  separate  actions 
of  ejectment,  obtained  Judgments  against 
one  Kercheval.  Forman  was  placed  in 
possession  under  his  decree,  and  thereup- 
on leased  the  property  to  Kercheval. 
Kercheval  relied  upon  bis  possession  un- 
der the  lease  to  defeat  the  writ  of  posses- 
sion issued  to  Ambler,  and  the  court  said: 
"But  be  [Kercheval]  alone  Is  the  party 
here,  and,  thougli  be  may  have  been  a 
tenant,  bis  possession  was  in  fact  his  own 
and  beneficial  to  himself,  and  he  cannot, 
we  think,  defeat  or  evade  Ambler's  judg- 
ment against  himself  by  Interposing  the 
unlitlgated  claims  of  a  stranger  to  that 
judgment,  however  he  may  represent 
him.  •  •  •  After  Ambler  obtained  his 
Judgment,  the  appellant,  as  long  as  that 
Judgment  remained  unreversed  and  un- 
satisfied, could  not  defeat  or  evade  it  by 
any  act  without  the  consent  or  fault  ot 
Ambler,  and,  ot  course,  could  not  hold  the 
poBsessloQ    against  Ambler's  execution. 
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and  In  defiance  of  ItB  authoritative  man- 
date." And  again:  "H  he  have  a  better 
right  than  imbler  to  the  possesaion,  hiB 
only  remedy  allowed  by  law  la  that  of 
Home  leKal  proccsa,  when  their  reapectlve 
claima  to  poaaeeslon  hitherto  nnlltlgated 
may  be  tried  and  determined  according  to 
law."  See,  alao,  Bitchle  v.  Johnaou,  60 
Arlt.  551,  8  S.  W.  Hep.  942.  It  appeara  that 
plaintiff  began  an  action  In  ejectment 
ngalnat  defendant  for  the  recovery  of 
thia  land  upon  the  same  day  that  the 
present  action  wae  commenced;  that 
the  action  to  quiet  title  came  to  Jodg- 
ment  first,  and  thereupon,  by  stipulation 
of  the  parties,  the  ejectment  was  die- 
rolssed,  each  party  paying  bis  own  coats. 
Appellant  Insists  that  under  section  582, 
C!ode  Oivll  Froc,  this  waa  a  judgment  on 
the  merits,  and  therefore  an  adjudication 
that  at  that  time  appellant  was  entitled 
to  possession  of  the  land,  and  consequent- 
ly was  a  perfect  defense  to  the  motion  for 
the  writ  of  possession.  It  is  unnecessary 
to  discuss  the  effect  of  thla  judgment  of 
dismissal,  under  the  peculiar  facts  of  this 
case,  although,  as  we  have  already  decided 
that  the  effect  of  the  judgment  in  this  ac- 
tion was  to  declare  plaintiff  entitled  to 
the  pospesaion  of  the  land.  It  la  difficult  to 
discern  any  subatantlal  benefit  that  could 
have  been  derived  to  plaintiff  by  proaecnt- 
iug  the  ejectment  suit  to  final  judgment. 
In  thia  case  It  la  aufflclent  to  aay  we  do 
not  think  the  judgment  of  dlamiasal, 
whatever  Its  effect,  conld  be  set  up  to  de- 
feat the  motion  for  a  writ  of  poaaeaslon. 
Merrltt  v.  Campbell,  47  Cal.  647,  and 
other  cases  upon  this  question,  which 
have  been  called  to  our  attention,  decide 
that  such  judgment,  if  properly  pleaded, 
will  conntitute  a  defense  to  another  claim 
afterwards  brought  upon  the  same  cause 
of  action.  That  is  not  the  case  made  by 
this  record,  and  we  are  not  disposed  to 
extend  the  doctrine  beyond  the  limlta 
fixed  by  the  authorities.  Let  the  order  be 
atflrmed. 

We    concur:    Db    Havk.n,    J.;   MoFab- 
landJ. ;  Paterson,  J.;  Sharpstrin,  J. 

We    dissent:    Beatty,   C.    J.;   Harki- 
SON,  J. 


M  Cal.  IM 

Wim^amette  Steam  Miixs  Lumbeking  & 
Mam'f'q  Co.  v.  U.mo.v  Lumber  &  Sup- 
ply Co.    (No.  14,504. ) 

(Supreme  Cmirt  of  California.    Uarch  80, 1893.) 

Salb  and  Dblivert— Dki-ivert  op  Fakt  Only 
— Valub  op  Deficit. 

1.  One  who  agrees  to  sell  and  deliver  a  cer- 
tain amount  of  lumber  for  a  certain  sum,  can, 
tbougb  failing  to  deliver  the  full  amount,  re- 
cover for  the  amount  delivered,  it  being  received 
and  retained. 

'i.  Defendant's  testimony  that  it  cost  him  a 
certain  amount  to  supply  the  lumber  which  plain- 
tiff failed  to  deliver  under  the  oontra-:t,  will  not, 
in  the  ai>sence  ol  any  evidence  on  his  part  as  to 
the  value  of  the  lumber,  or  that  the  amount  of 
the  cost  of  supplying  it  was  necessary  and  rea- 
sonable, warrant  a  disturbance  of  the  finding  as 
to  the  amount  that  should  be  allowed  therefor. 

In  bank,  .\ppeai  from  superior  court, 
Los  Angeles  county;  William  P.  Wadk, 
Judge. 


Action  by  the  Willamette  Steam  Mitli 
Lumbering  &  Mtinufarturing  Company 
against  the  Union  Lumber  8c  Supply  Com- 
pany for  the  value  of  lumber  sold  and  de- 
livered.  Judgment  for  plaintiff.  Defend- 
ant appeals.    AflBrmed. 

Hughes  &  Gordon,  for  appellant.  Jobo- 
son  A  Borden  and  Sheldon  Borden,  for  re- 
spondent. 

McFarla.nd,  J.  The  complaint  contains 
two  counta,— one  for  the  value  of  certain 

gosts  and  lumber  alleged  to  have  been  sold 
y  plaintiff  to  defendant,  and  delivered 
at  Burweil,  in  Loa  Angeles  county ;  and 
the  other  for  certain  other  lumber  sold 
and  delivered  by  plaintiff  to  defendant,  to 
be  uaed  in  the  normal  school  building. 
The  court  found  that  defendant  was  In- 
debted to  plaintiff  on  the  Urat  count  lu  the 
sum  of  9722.69,  and  on  the  second  count  In 
the  sum  of  971''>.23,  and  rendered  judgment 
for  the  plaintiff  for  the  sum  of  aald  two 
amounts,  vis.,  fl,487.82.  Defendant  ap- 
peals from  the  judgment  and  from  an  or- 
der denying  a  new  trial. 

1.  Aa  to  the  first  count,  it  appears  that 
there  had  been  a  special  contract  between 
the  parties,  by  which  plaintiff  waa  to  de- 
liver to  defendant  at  Burweil  B9,840  feet  of 
fencing  lumber  and  1,064  split  posts  tor 
f782.4S;  terms,  "apot  cuah  upon  delivery 
of  the  total  amountof  lumber  and  poata. " 
The  plaintiffdeilvered  nearly  all  of  thelum- 
ber  mentioned  in  the  contract,  and  it  was 
accepted  and  retained  t)y  defendant ;  but 
there  was  a  dlapute  between  the  parties 
as  to  whether  the  total  amount  had  been 
delivered,  and  defendant  refused  to  pay 
anything,  upon  the  theory  that  nothing 
waa  due  until  the  total  amount  had  been 
delivered.  Whereupon  plaintiff  commenced 
this  action  for  the  VHlue  of  lumber  sold 
anddellvered.  Thecourt  found  thatplain- 
tiff  hnd  delivered  all  the  lumber,  except 
.T422  feet  of  the  39,430  feet  of  fencing  which 
the  contract  called  for.  The  contention 
of  appellant  is  that,  as  a  portion  of  the 
lumber  mentioned  in  the  contract  was  not 
delivered,  therefore  nothing  was  due,  and 
the  action  cannot  be  maintained.  This 
contention  involves  the  proposition  that 
appellant  could  keep  and  u»e  all  the  lum- 
ber received  and  retained  by  it  without 
paying  for  it.  There  haa  been,  no  doubt, 
some  conflict  of  authorities  as  to  the 
rights  of  parties  in  the  situation  of  the 
partiea  to  thia  action  ;  but  the  true  rule  is 
stated  in  the  opinion  of  the  court  in  Poi- 
neiiiuH  V.  Heimau,45  Cal. 577.  In  that  case 
the  contract  was  for  the  delivery  of"  about 
fifty-three  thousand  pounds"  of  wool, and 
only  47,315  pounds  had  been  delivered,  but 
the  dufendants  had  retained  the  amount 
delivered.  The  court,  in  discussing  defend- 
ant's right  to  recover  damages  for  the 
part  not  delivered,  alludea  tti  the  want  of 
exactness  growing  out  of  the  uae  of  the 
word  "about,"  and  then  proceeds  as  fol- 
lows: "If,  however,  the  quantity  delivered 
was  leas  than  the  quantity c<jntracted  for, 
the  vendeea  were  at  iilxTty  to  refuse  to 
accept  it;  and,  liaving  accepted  a  part, 
they  might  have  returned  that,  and  re- 
fused to  accept  less  than  the  whole;  but. 
having  received  and  retained  a  part,  they 
cannot  refuse  to  pay  (or  the  part  accept- 
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ed.  **  The  only  other  point  made  by  ap- 
pellant as  to  the  flrat  count  is  that  the 
court  erred  In  not  allowing  defendant 
enough  for  the  8,422  feet  of  lumber  not  de- 
livered. The  court  allowed  f62.S9,  and  it 
is  contended  that  it  should  have  been  $82.- 
62,  because  one  of  the  defendant's  wit- 
nesses testified  that  it  cost  defendant  the 
latter  sum  to  supply  the  lacking  lumber. 
But,  as  defendant  offered  no  evidence 
showing  the  value  of  the  lumber,  nr  tliat 
the  amount  of  thecost  of  supplying  it  was 
necessary  and  reasonable,  we  are  not  war- 
ranted in  disturbing  the  fiuding  ot  the 
court  on  that  point. 

2.  There  is  no  contention  about  the 
amount,  the  price,  or  the  delivery  of  the 
lumber  sued  for  in  the  second  count.  The 
only  point  made  by  appellunt  is  that  the 
amount  to  be  paid  lorthe  lumber  was  not 
due,  because,  as  contended,  there  was  a 
custom  or  unage  by  which  payment  need 
not  be  made  until  60  days  after  delivery  ot 
the  lumber.  It  is  not  necessary  to  con- 
sider here  what  the  law  is  as  to  special 
customs,  because  the  evidence  about  the 
existence  of  the  custom  coutRnded  for, and 
its  application  to  the  contract  Involved  In 
this  litigation,  is  not  so  free  from  conflict 
and  uncertainty  as  to  warrant  us  in  dis- 
turbing the  finding  of  the  court  that  no 
credit  was  given.  It  is  doubtful  if  the  al- 
leged custom,  it  it  existed  at  all,  was  in 
vogue  at  the  time  of  the  contract,  whether 
it  was  a  mere  courtesy,  or  sometiiing 
which  amounted  to  a  definite  credit  ot  60 
days,  or  whether  it  was  not  confined  to  a 
particular  association  of  which  plalotitt 
was  not  a  member.  Moreover,  the  alleged 
custom  applied  only  to  wholesale  lumber 
dealers,  and  to  contracts  for  entire  car- 
goes; and  we  cannot  say  that  the  court 
erred  in  not  finding  from  the  evidence  that 
the  plaintiff  was  a  wholesale  dealer,  and 
that  the  contract  was  for  a  cargo.  We  see 
no  ground  for  a  reversal.  Jadgment  and 
order  afllrmed. 

We  concur:  De  Haven,  J.;  Patbkso.s, 
J.;   Sharpbtbin,    J.;  Harrison,  J.;  Ga- 

ROUTTB,  J. 
M  Cat  M4 

Ex  parte  Hart.    (No.  20,915.) 
(Supreme  Cofwrt  of  CaXlformla.    April  1, 1892.) 

CONTBHFT — FaILDBE  TO   PaT  ALIHOST — ^VaLIDITT 

OF  Deckee. 
A  decree  for  divorce  piwsuant  to  Civil 
Code,  i  139,  tortbeofleuse  of  tbe  busband,  award- 
ing alimony,  is  not  void,  altbougb  tbe  period 
within  which  it  was  to  be  paid  was  not  spocifiud, 
it  being  payable  until  plaintiff's  death  or  the 
modification  ot  the  decree,  and  a  failure  to  pay 
tbe  alimony  is  punishable  as  Tor  contempt. 

Petition  of  William  N.  Hart  for  a  writ 
of  habeas  corpus.  Petitioner  remanded 
to  custody. 

Jawes  G.  Maguire,  for  petitioner.  Afa- 
guire  &  Gallagher,  tor  respondent. 

Bbattt,  C.  J.  The  petitioner  is  im- 
prisoned upon  a  charge  ot  contempt  of 
court,  consisting  in  bis  refusal  to  pay 
alimony  awarded  to  bis  divorced  wife  by 
the  decree  of  divorce.  He  contends  that 
the  Imprisonment  is  unlawful,  because,  as 
^  claims,  the  decree  aa  to  tbe  order  for 


alimony  la  Toid.by  reason  of  the  fact  that 
it  does  not  specify  the  period  daring 
which  the  alimony  Is  to  be  paid.  As  I 
construe  the  decree,  it  intends  the  payment 
of  alimony  to  continueduringthelifeof  tbe 
plaintiff  in  the  divorce  suit,  or  until  mod- 
ified by  tbe  court.  Such  a  decree  the  conrt 
had  power  to  make  in  granting  a  divorce 
for  the  offense  of  the  husband.  Civil  Code, 
§  139.  Tbe  decree  is,  in  my  opinion,  suiB- 
ciently  certain  in  its  terms.  It  Is  within 
the  jurisdiction  ot  the  court,  and  can  t>e 
enforced  by  process  of  contempt.  The 
prisoner  is  remanded  to  custody. 


M  Cal.  iSi 

McMillan  v.  Hay  ward  ef  a/.    (No.l3.0?3.) 

(Supreme  Court  of  Calif  omia.    April  27,  1894) 

Limitations — Aorioira  aoainst  ADifnnsTRATORs 

— Allowancb  of  Claims. 

L  The  remarriam  ot  aB  azecutrix,  mora 
than  a  year  after  taking  out  letters  testamentary, 
but  before  the  bar  ot  tbe  statute  had  attached  to 
a  debt  in  respect  to  which  it  had  conuneoced  to 
ran  in  the  lifetime  of  her  testator,  docs  not  ipso 
facto  cause  her  authority  to  cease;  and  an  ac- 
tion—no claim  having  been  made  before — broaght 
within  one  year  after  appointmentof  administra- 
tor with  will  annexed,  but  after  the  statutory 
bar  had  attached,  is  not  saved  by  Code  Civil  Proc. 
{  333,  which  provides  that,  "it  a  jperson  against 
whom  an  action  may  be  brought  die  t>efore  tbe 
expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive, 
an  action  m.iy  be  commenced  against  his  repre- 
sentatives after  the  expiration  of  that  time,  and 
within  one  year  after  tlie  issuanoe  of  letters  tes- 
tamentary or  of  administration. " 

S.  Notice  by  an  executrix  to  creditors  is 
simply  of  probate  procedure,  and  the  giving  or 
not  giving  of  it  does  not  affect  the  statute  of  lim- 
itations, nor  does  her  failure  to  publish  it  affect 
a  creditor  who  did  not  present  bis  claim  for  ^- 
lowance. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  conrt, city  andcoun- 
ty  of  8an  Francisco;  John  Hunt,  Judge. 

Action  by  D.  McMillan  against  L.  A. 
Hayward,  administrator,  and  others,  to 
foreclose  a  mortgage.  Judgment  for  plain- 
tiff.    Defendants  appeal.    Reversed. 

if.  Percr  Wright  and  ./as.  F.  Tevlln,  for 
appellants.  W.  B.  Tyler  and  D.  B.  W'hitte- 
luore,  for  respondent. 

Tf.mplr,  G.  Defendants  appeal  from 
the  judgment  against  them  within 6U  days; 
and  the  point  made  here  Is  that  the  find- 
ing to  the  effect  that  the  cause  of  action 
was  not  barred  by  the  statute  of  limita- 
tions is  not  sustained  by  the  evidence,  and 
is  contrary  to  the  other  findings  ot  fact. 
It  appears  that  May  8,  1873,  Frank  Scherf 
executed  a  note  secured  by  mortgage, 
which  became  due  one  year  from  the  date 
thereof.  That  the  mortgagor  died,  tes- 
tate, November  15, 1875,  and  January  11, 
187H,  his  widow  was  appointed  executrix, 
and  duly  qualified.  March  5,  1878,  she 
married  again,  and  her  letters  testamen- 
tary were  revoked  July  15,  1887.  No  no- 
tice to  creditors  was  published  by  her. 
Hayward  was  appointed  administrator 
with  tbe  will  annexed  September  6, 1887, 
and  this  snit  was  commenced  September 
11, 1887,  against  the  administrator  and  the 
minor  children  ot  Scberf,  his  devisees,  to 
foreclose  the  mortgage.  No  claim  was 
ever  presented  against  the  estate  for  tbe 
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amount  due  OD  the  note  and  mortgage,  I 
and  in  tbe  complaint  all  recourae  against 
other  property  of  the  estate  is  ex presHly 
waived.  The  defense  Is  the  bar  of  the  stat- 
ute of  limitations,  (section  337,  Code  Civil 
Proc.,)  wlilch  we  tblnii  is  fally  sustained 
by  the  facts  as  above  recited.  Respond- 
ent, however,  claims  that  his  rights  are 
saved  by  section  353  of  the  Code  of  Civil 
Procedure,  which  provides:  "Ha  person 
against  whom  an  action  may  be  brought 
die  before  the  expiration  of  the  time  lim- 
ited for  the  commencement  thereof,  and 
the  eanse  of  action  survive,  an  action  may 
be  commenced  against  his  representatives 
after  the  expiration  of  that  time,  and 
within  one  year  after  the  issuance  of  let- 
ters testamentary  or  of  administration." 
Soherf  died  after  the  maturity  of  the  note. 
Tile  Btatate  had  therefore  commenced  to 
run,  and  wonld  continue  to  run,  unless  it 
1h  brought  within  some  express  exceptions 
of  the  statute;  and  death  is  not  made 
such,  further  than  that  the  suitor  may  in 
such  case  commence  bis  action  within  one 
year  after  letters  are  issued.  This  action 
was  commenced  neither  within  four  years 
after  tbe  maturity  of  the  note,  nor  within 
one  year  after  letters  were  Issued.  Re- 
spondent contends  that,  inasmuch  as  the 
executrix  married  about  18  months  after 
her  appointment,  but  before  tbe  bar  of 
the  statute  wonld  have  attached  had 
Scherf  lived,  her  authority  ceased  Ipso 
facto,  and  suit  could  not  have  been 
brought  to  foreclose  the  mortgage  until 
her  successor  was  appointed.  Therefore, 
since  this  statute  was  intended  to  extend, 
and  not  to  shorten,  the  time,  be  had  one 
year  after  the  appointment  of  Hay  ward 
within  which  to  begin  his  action.  The  ev- 
ident purpose  of  section  8-53  is  to  secure  to 
a  party  mho  has  a  cause  of  action  against 
a  decedent  one  year  after  the  appointment 
of  a  legal  representative  within  which  to 
bring  his  action.  This  may  or  may  not 
have  tbe  effect  of  extending  the  time.  If 
It  be  necessary.  In  order  that  snch  person 
■hall  have  one  year  after  tbe  appointment 
of  a  legal  representatfve,  then  suit  may  be 
brought  after  the  expiration  of  tbe  general 
limitation  ;  otherwise  this  section  doesnot 
bare,  nor  was  It  intended  it  should  have, 
any  effect  whatever  upon  bis  rights.  Such 
construction  does  not  shorten  his  time,  as 
limited  by  tbe  general  statute.  It  simply 
leaves  him  to  that  statute,  because  it  was 
not  necessary  to  extend  the  time  in  order 
to  give  him  his  year.  The  executrix  had 
been  acting  as  such  mure  than  one  year 
before  she  remarried,  long  enough  to  have 
completed  the  administration  and  ob- 
tained her  discharge.  Had  she  done  so, 
could  respondent  have  asked  to  have  the 
administration  reopened,  that  he  might 
have  his  time  extended?  In  this  respect 
he  does  not  differ  from  any  claimant 
against  an  estate.  Tbe  fact  tbnt  notice 
to  creditors  was  not  published  cannot 
affect  him,  since  be  did  not  present  bis 
claim  for  allowance,  and  the  giving  or  the 
not  giving  of  that  notice  does  not  affect 
the  general  statute  of  limitations.  That 
is  simply  of  probate  procedure.  Indeed, 
respondent's  case  differs  in  no  respect,  so 
far  as  this  aspect  of  it  is  concerned,  from 
that  of  any  other  creditor  of  an  estate. 


Any  one  Is  liable  to  lose  a  part  of  the  peri- 
od allowed  by  the  statute  of  limitations 
for  tbe  commencement  of  his  action  it  the 
other  party  dies.  In  case  of  Judgments, 
the  statute, In  effect,  says  that  be  may  sue 
at  any  time  within  five  years.  But,  if  his 
debtor  die,  he  may  l>n  forced  to  present 
bis  claim  within  four  months,  and  bring 
bis  suit  within  three  months,  thereafter. 
He  might  as  reasonably  as  tbe  plalutitt 
claim  the  right  to  revive  the  administra- 
tion, and  bring  his  action  after  such  peri- 
dos.  But  we  thinlc  the  respondent  mis- 
talcen  in  supposing  that  tbe  authority  of 
the  executrix  ceased  upon  her  marriage. 
In  Hchroeder  v.  Superior  Court, 70  Cal.  843, 
11  Pac.  Bep.  051,  this  court  held  that  the 
authority  of  the  executrix  does  not  cease 
ipso  facto  upon  her  marriage,  but  that 
she  merely  became  Incompetent,  and  may 
be  proceeded  against  for  removal,  giving 
her  an  opportunity  to  admit  or  deny  the 
marriage.  The  court  say:  "Are  all  the 
acts  of  an  executrix  who  has  secretly  mar- 
ried, or  married  without  the  fact  having 
reached  the  knowledge  of  the  judge,  abso- 
Inteiy  void?  If  so,  they  are  void, and  may 
be  attacked  or  disregarded  after  a  final 
accounting  and  diitcharge.  It  would  be 
difHcult  to  distinguish  between  one  never 
competent  to  serve  as  executrix  and  one 
whose  capacity  to  serve  aa  such  has  be- 
come extinguished.  But  if  one  originally 
appointed  executrix  was  Infact  nnder  age, 
or  a  convict,  she  is  clothed  with  all  the 
powers  of  the  office  until  siie  is  suspended, 
or  by  proper  proceedings  removed.  Does 
a  different  rule  obtain  where,  by  reason  of 
an  act  done  in  pals,  one  originally  compe- 
tent has  made  herself  incompetent?"  This 
case  was  recognized,  and  its  authority 
conceded,  in  Estate  of  Allen,  78  Cai.  581, 
21  Pac.  Rep.  43B.  The  powers  of  the  exec- 
utrix, therefore,  continued  until  her  re- 
moval,— more  than  11  years  after  her  ap- 
pointment,— and  respondent  had  his  full 
time  within  which  to  commence  his  action. 
Since  the  plain  tiff  did  not  present  his  claim 
to  the  executrix,  and  in  his  complaint 
waives  all  recourse  except  as  against  tbe 
mortgaged  premises,  it  may  be  doubted 
whether  his  cause  of  action  would  come 
within  the  section  discussed,  if  that  had 
made  any  difference.  But  it  is  not  neces- 
sary to  decide  such  question,  and  it  is 
only  mentioned  to  prevent  possible  rolsap- 
preliension.  We  think  the  judgmentsbouid 
be  reversed,  and  a  new  trial  had. 

We  concur:    Belcher,  C;  Vanclief.  C. 

Per  CiTRiAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  re- 
versed, and  a  new  trial  ordered. 


M  Cal.  37« 

In  re  Hewitt's  Estate.    (No.  14,590.> 

(Supreme  Court  of  California.  April  88,  1893.) 
Charitablb  Bequests— Validity. 
Even  if  religious  societies  are  not  charita- 
ble or  benevolent  mxiieties,  within  the  meaning 
of  Civil  Code,  8  1813,  prohibiting  bequests  or 
devises  to  any  "charitable  or  benevolent  society 
or  corporation,  or  to  any  person  or  persons  in 
trust  for  charitable  uses,"  of  more  tbanone  third 
of  the  estate,  where  testator  leaves  legal  heirs, 
a  bequest  to  the  boards  of  trustees  of  several 
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churches  of  more  than  one  third  of  the  estate,  to 
be  used  by  the  trustees  for  missionary  purposes, 
is  a  bequRSt  in  trust  for  charitable  uses,  within 
the  prohibition  of  said  section. 

ConiininHionerB' decision.  Department  1. 
Appeal  from  superior  court,  8an  Joaquin 
county;  Johbpb  H.  Budd,  Judge. 

Petition  by  tho  executor  of  Nancy 
Hewitt,  deceased,  for  final  distribution  of 
bis  testator's  estate.  From  the  decree  of 
distributloo  the  First  Presbyterian  Cburch 
of  Stockton,  Cal.,  one  ot  tbe  legatees,  ap- 
peals.   Affirmed. 

Lunttit,  Woods  &  Levinsb^,  for  appel- 
lant. Nutter  &  De  Vries,  Ed.  I.  Jones,  P. 
W.  Bennett,  and  F,  T.  Baldwin,  for  re- 
spoudentB. 

FooTE,  C.  The  executor  of  Nancy 
Hewitt,  deceased,  filed  bis  petition  for 
final  distribution  of  his  testator's  estate, 
in  which  he  claimed  that  under  ber  will 
the  residue  of  her  estate,  after  tbe  pay- 
ment of  certain  specific  legacies,  debts, 
funeral  and  other  expenses,  should  be 
divided  equally  among  three  Presbyterian 
churches.  In  the  language  of  the  will: 
"To  tbe  board  of  trustees  of  the  Reformed 
Presbyterian  (  hurch  of  Alleghnny,  Penn- 
sylvania; to  the  board  of  trustees  of  tbe 
United  Presbyterian  Church  of  Pittsburg, 
Pennsylvania ;  and  to  the  board  of  trus- 
tees of  the  First  Presbyterian  Church  of 
Stocliton,  California,— share  and  share 
alike.  It  is  my  deslte  that  tbe  amounts 
bequeathed  to  the  l)oard  of  trustees  of  the 
several  churches  above  named  sball  be 
used  tor  missionary  purposes,  the  same 
to  be  equally  divided  between  foreign  and 
domestic  uiisslnns. " 

It  is  admitted  that  tbe  residue  of  the 
estate  is  more  than  one  third  of  tbe  dis- 
tributable assets  of  the  testator's  estate, 
and  the  distribution  prayed  for  is  resisted 
by  certain  heirs  at  law  ot  the  decedent  on 
tbe  ground  that  the  clause  of  tbe  will 
above  quoted  is  null  and  void,  except  to 
the  extent  of  the  disposition  of  one  third 
of  the  distributable  assets  above  men- 
tioned. In  accordance  with  the  claim  of 
the  heirs  at  law  of  the  decedent,  the  court 
below  made  a  decree  of  distribution  to 
each  of  tlie  churches  heretofore  men- 
tioned, one  ninth  of  the  distributable  as- 
sets of  tbe  estate;  that  Is,  to  the  three 
together,  one  third  of  such  distributable 
assets.  From  this  decree  one  of  tbe 
churches  only— the  First  Presbyterian 
Church  of  Stockton  —  appeals  as  to  so 
much  thereof  as  refuses  to  distribute  to  It 
a  full  one  third  of  the  residue  of  tbe  estate 
of  tbe  decedent.  Tbe  appellant,  tor  a  re- 
versal ot  eo  much  of  tbe  decree  as  is  ap- 
pealed from,  claims  that  relitrious  socie- 
ties are  not  such  charitable  corporations 
as  are  mentioned  in  section  1313  of  the 
Civil  Code,  which  reads  us  follows:  "No 
estate,  real  or  personal,  shall  be  be- 
queathed or  devised  to  any  charitable  or 
benevolent  society  or  corporation,  or  to 
any  person  or  persons  in  trust  forcharl ta- 
ble uses,  except  the  same  be  done  by  will 
duly  executed  at  least  thirty  days  before 
the'decease  ot  the  testator;  and  if  ho  made 
at  least  thirty  days  prior  to  such  death, 
such  devise  or  legacy,  or  each  ot  them, 
Hball   be   valid:  provided,  that  oo   such 


devises  or  bequests  shall  collectively  ex- 
ceed one  third  of  the  estate  ot  the  testator 
leaving  legal  heirs,  and  In  sucb  case  a 
pro  rata  deduction  from  each  devises  or 
bequests  sball  be  made  so  as  to  reduce 
tbe  agg-regate  thereof  to  one  third  ot  socb 
estate;  and  all  dispositions  ot  property 
made  contrary  hereto  shall  be  void,  and 
go  to  the  residuary  legatee  or  devisee, 
next  of  bin,  or  heirs,  according  to  law. ' 
In  Estate  of  Hinckley,  58  Cal.  511,  it  was 
said  by  this  court:  "It  is  admitted  that 
'learning' is  a  charitable  use.  We  shall 
endeavor  to  show  that  'religion,'  in  tbe 
broad  sense  in  which  the  word  is  em- 
ployed, is  charitablts.  Thus  the  Intent  of 
the  testator  Is  made  more  speciflc,  and 
those  things  are  benevolent  or  beneficent 
which  advance  religion  and  learning  and 
aid  the  poor. "  In  Kerr  v.  Dougherty,  79 
N.  Y.  338,  tbe  court,  in  giving  construc- 
tion to  a  section  of  the  statutes  of  that 
state,  similar  to  section  1313  of  our  Civil 
Code,  wherea  seminary  for  the  instruction 
of  theological  students  was  the  proposed 
devisee,  said,  among  other  things:  "It  is 
also  'benevolent,'  for  It  was  incorporated 
to  impart  religious  instruction,  without 
any  purpose  of  gain.  For  tbe  same  rea- 
son it  comes  within  the  deflnitinn  of 
'charitable.'  as  charitable  uies  embrace 
gifts  for  general  public  uses,  and  may  in- 
clude both  the  rich  and  tbe  poor."  See, 
also,  Perry,  Trusts,  §  701.  But  If  religious 
socletlefi,  like  tbe  appellant,  did  not,  as 
such,  come  within  tbe  definition  ot  "char- 
itable or  benevolent,"  as  meant  by  the 
statute,  yet  tbe  will  ot  tbe  testator  and 
the  decreeof  tbecourt  both  show,  and  there 
is  nothing  in  the  record  to  the  contrary, 
that  the  bequests  to  these  chnrcbes  were 
in  trust  "for  charitable  uses,"  under  sec- 
tion 1313  of  the  Civil  Code,  for  "  missionary 
purposes,  the  same  to  be  equally  divided 
between  foreign  and  domestic  missions." 
We  conclude  that  the  Judgment  appealed 
from  should  he  affirmed,  and  so  advise. 

We    concur:    Vanclikf,    C;    Fitzgeb- 

AI.D,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  tbe  Judgment  ap- 
pealed from  Is  aflirmed. 


M  Cal.  37g 

People  v.  Lee  Tc.ne  Chonq.  (No.  20,879.) 
(Supreme  Court  of  California.  April  89,  1893.) 
Homicide — Vekdiot  —  Recai-IiISo  Jury — Afpeil. 

1.  Where  tbe  jury,  in  a  criminal  case,  after 
rendering  a  defective  verdict,  which  is  accepted 
by  the  court,  are  discharged,  their  fonctions  as 
jurors  coase,  and  tbey  cannot  be  recalled,  and 
directed  to  find  a  new  verdict  as  they  Intended; 
and,  If  such  proceedings  are  taken,  Oyey  and  the 
new  verdict  are  a  nnllitv. 

3.  In  such  case  the  verdict,  as  fonnd  in  the 
first  place  and  accnpted  by  the  court,  stands  un- 
affected by  the  subsequent  proceedings;  and  this, 
notwithstanding  that  the  order  of  the  court  that 
tbe  jury  be  recalled  also  directed  tbat  tbe  order 
directing  the  verdict  tu  bo  recorded  be  set  aside 
and  vacated  since  the  order,  even  if  it  could  be 
construed  as  vacating  the  verdict,  would  be  un- 
authorized and  void,  as  tbe  court  has  no  control 
over  a  verdict  after  the  Jury  have  been  dis- 
charged. 

8.  Since  Fen.  Code,  S  1167,  provides  that, 
"whenever  a  crime  is  distinguislied  into  degrees, 
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tlw  Inry,  If  tbey  convict  defendant,  orast  And 
tbe  degree  of  the  crime,"  a  verdict  of  guilty  in 
•  prosecution  for  murder,  merely  flxlD;;  tbe  pen- 
alty at  impriBonment  for  life,  witbout  statiuff 
tbe  degree  of  murder  of  which  dofenduot  is  guilty, 
is  bad,  and  a  judgment  thereon  will  oe  re- 
versed. 

4.  In  such  case  defendant  is  not  entitled  to  be 
discharged,  but  tbe  supreme  court,  on  reversing 
tbe  judgment,  will  order  a  new  trial,  and  this 
though  defendant  did  not  move  for  a  new  trial, 
but  merely  for  his  discbarge;  since  under  Fen. 
Code,  i  12«0,  the  appellate  court  may  reverse, 
afBrm.  or  modify  a  judgment  appealed  from,  "and 
may.  if  proper,  order  a  new  trial. " 

5.  On  appeal  in  such  case,  defendant  cannot 
raise  tbe  question  of  once  in  jeopardy,  in  opposi- 
tion to  the  grantintr  of  a  new  trial,  since  that 
quention  can  only  arise  on  tbe  new  trial  after  an 
issue  has  been  made  by  a  plea  of  once  in  jeop- 
ardy. 

In  bank.  Appeal  from  superior  court, 
Sonoma  coonty;  8.  K.  Dougbbrty, 
Judge. 

I.<ee  Yune  Cboiig  was  conTictecl  of  mur- 
der, and  appeals  from  the  judgment,  and 
from  cprtaJn  orders  reluRing  to  enter  judg- 
ment o(  acquittal,  and  to  direct  him  to 
be  discharged.  Judgment  reversed  and 
orders  affirmed. 

.4.  B.  Ware  and  J.  T.  Campbell,  for  ap- 
peUaot.    Attjr.  Oen.  Hart,  (or  tbe  People. 

McFarland,  J.  The  appellant  Tvas  ac- 
cused of  the  crime  of  murder,  and  the  jury 
returned  the  following  verdict :  "We,  the 
jury,  And  the  defendant  guilty,  and  fix  the 
penalty  at  imprisonment  tor  life."  This 
verdict  was  dec;lared,  and  duly  recorded, 
and  tbe  Jurors  were  discharged  for  tbe 
term,  and  left  the  court  room.  Most  of 
them  went  downstairs  to  tbe  clerk's 
office  to  get  warrants  for  their  pay  as 
Jurors.  Three  or  four  of  them  went,  by 
mistake,  to  the  sheriff's  office,  on  a  still 
lower  floor,  where  there  was  a  conversa- 
tk>n  with  a  third  party,  who  spoke  ap- 
provlngly  of  the  verdict.  In  the  clerk's 
office  there  was  n  controversy  witb  tbe 
clerk  about  one  day's  pay,  which  occu- 
pied considerable  time.  A  number  of 
spectators  mingled  with  the  jurors  as  they 
went  away  from  tbe  court  room,  and 
the  jurors  considered  themselves  finally 
discharged,  and  free  to  talk  about  the 
case.  Several  of  them  did  have  conversa- 
tions with  different  persons,  who  ap- 
proved tbe  verdict,  and,  among  others, 
with  one  of  the  attorneys  for  the  prosecu- 
tion. After  the  Jury  bad  thus  been  dis- 
charged, tbe  presiding  judge,  after  having 
disposed  of  some  other  business,  left  tbe 
bench,  and  went  towards  or  into  bis 
chambers.  He  then  returned,  and  or- 
dered the  Jury  called  back  into  the  jury 
box,  and  told  the  clerk  to  make  the  ful- 
owing  order:  "That  the  order  discharg- 
ing the  jury  in  the  case  of  People  vs. 
Lee  Ynne  Chong  be  set  aside  and  vacated, 
and  also  the  order  directing  the  verdict 
to  be  recorded  be  also  set  aside  and  va- 
cated, and  call  tbe  }ury. "  Tbe  appellant 
was  in  court,  and  also  his  conuHPI,  who 
bad  been  notified  toappciir:  and  the  lat- 
ter objected  and  excepted  to  the  order, 
saying  that  they  were  there  only  to  prr)- 
teat  against  the  action  of  the  court  in  call- 
ing the  jury  back.  The  persons  who  had 
been   Jurors    in    the     case   were    again 


brought  together  In  the  court  room,  and 
the  court  instructed  them  that  their  ver- 
dict was  informal,  and  that  they  must 
amend  It  by  finding  the  degree  of  tlie 
crime.etc.  They  then  retired,  and  returned 
tbe  following  paper:  "  We,  the  jury,  find 
tbe  defendant  guilty  of  munler  In  the  first 
degree,  and  fix  tbe  penalty  at  Imprisonment 
for  life."  Appellant's  counsel  objected  to 
all  these  proceedings,  and  excepted  to 
the  overruling  of  their  objections,  and 
moved  for  the  discharge  of  the  appellant, 
and  excepted  to  the  denial  of  said  mo- 
tion. The  exact  time  which  elapsed  from 
the  discharge  of  tbe  jury  until  their  return 
does  not  appear,  one  of  tbe  witnesses  put- 
ting it  from  five  to  ten  minntas;  but  It  is 
clear  that  during  that  time  they  were 
beyond  the  control  of  the  court,  bad 
thrown  off  their  characters  as  jurors,  and 
bad  mingled  with  their  fellow  citlscns 
free  from  any  official  obligation.  On  tbe 
day  appointed  for  rendering  judgment 
appellant's  counsel  "moved  tbe  court  to 
order  judgment  of  acquittal,  and  that  he 
be  (llscharged  from  custody,  and  that  tbe 
information  herein  be  not  further  prose* 
cuted,  tor  the  following  reasons:"  being 
substantially  that  tbe  Jury  bad  been  dis- 
charged without  his  consent,  and  without 
rendering  a  legal  verdict  against  him, 
etc.  The  motion  was  denied,  and  appel- 
lant excepted.  Judgment  was  then  en- 
tered sentencing  appellant  to  imprison- 
ment for  life.  Tbe  Judgment  recited  both 
the  verdicts.  Tbe  appellant  appeals  from 
the  Judgment,  and  also  from  the  orders 
of  the  court  retusiog  to  enter  judgment 
of  acquittal,  and  to  direct  that  appellant 
be  discharged. 

It  is  quite  clear  that  all  tbe  proceedings 
by  which  the  court  reassembled  tbe  per- 
sons who  had  constituted  the  jury,  and 
instructed  them  to  flod  another  verdict, 
and  the  so-called  "8ec«»nd  verdict"  itself, 
were  nullities.  "With  the  assent  of  the 
Jury  to  the  verdict  as  recorded,  their  func- 
tions with  respect  to  tbe  cane  cease  and 
the  trial  Is  closed  ;"  and,  "after  the  verdict 
is  received  and  the  Jury  discharged, 
•  •  •  the  control  of  the  jury,  and  of  the 
court,  over  such  verdict  is  at  an  end.  The 
court  cannot  alter  it,  nor  can  the  jury  be 
called  to  alter  or  amend  it.  As  well  might 
any  other  twelve  men  be  called  to  alter  it 
as  the  men  who  were  jurors.  The  office 
of  a  Juror  is  discharged  upon  the  accept- 
ance of  his  verdict  by  the  court."  Blum 
v.  Pate.  '20  Cal.  72;  Sargent  v.  State,  11 
Ohio.  473;  Rigg  v.  Cook,  46  Amer.  Dec. 473. 
The  case  of  People  v.  Jenkins,  56  Cal.  7, 
cited  by  respondent,  is  not  in  point.  In 
that  case  the  court,  noticing  that  the 
form  of  the  verdict  was  irregular,  before 
the  verdict  was  finally  accepted  or  the 
Jury  <lli<charKed,  directed  the  jury  to  retire 
and  reconsider  their  verdict.  That  course 
was  entirely  proper;  and  this  court,  on 
the  appeal,  after  alluding  to  the  duty  of 
the  trial  court  to  see  to  the  form  of  tbe 
verdict,  say:  "For  that  purpose  the  court 
can  at  any  time  while  the  jury  are  before 
it.  and  under  its  control,  see  that  it  is 
amended  in  form  so  as  to  meet  the  require- 
ments of  the  law."  The  language  hereln- 
l>efore  quoted,  to  the  effect  that  the  func- 
tions of  a  jury  cease  wltb  tfaeir  assent  to- 
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the  reoorded  verdict,  mast  be  conatraed, 
uf  counte,  ae  applying  tu  a  final  asaent, 
followed  by  a  discbarge.  A  court  would, 
no  doubt,  have  the  power  to  direct  a  Jury 
to  correct  an  intormal  verdict,  although 
the  mistake  bad  not  been  dlacovered  un- 
til after  the  verdict  bad  been  entered  upon 
the  mlnutea,  **  while  the  Jury  are  before  it 
and  under  Its  control."  There  migbt  be 
peculiar  circurastances  under  which  ques- 
tlojiB  difficult  of  solutlou  would  arise,  but 
the  facta  in  the  case  at  bar  are  so  broad 
and  well  defined  as  to  bring  it  clearly 
within  the  general  rule  above  stated. 
The  case  stands,  therefore,  as  thougb 
tbere  had  been  no  attempt  to  revive  the 
defunct  Jury,  or  to  change  the  real  verdict. 
The  order  that  "the  order  directing  the 
verdict  to  be  recorded  be  also  set  aside 
and  vacated, "  does  not,  in  terms,  vacate 
the  verdict  itself,  but  it  it  could  be  cou- 
strued  as  in  terms  vacating  the  verdict  it 
would  be  unautborlied  and  void. 

Tbejudgmentmu8t|be  re  versed,  however, 
because  tbe  verdict  failed  to  fiud  the  de- 
gree of  tbe  crime.  It  has  always  been  the 
statutory  law  that  in  a  murder  case  the 
verdict  of  guilty  must  designate  the  de- 
gree of  the  crime  of  which  tbe  defendant 
Is  found  guilty ;  aad  for  many  years  the 
Penal  Code  has  provided  generally  that, 
"whenever  a  crime  is  distinguished  into 
degrees,  the  Jury,  if  they  convict  the  de- 
fendant, must  find  the  degree  of  thecrlme." 
Section  1157.  And  it  has  beeu  held  here  In  a 
number  of  cases  that  when  the  degree  is 
not  found  by  the  verdict  (when  thecrlme 
has  degrees)  tbe  Judgment  will  be  reversed, 
and  a  new  trial  granted.  People  v.  Mar- 
quis, 16  Cat.  88;  People  v.  Campbell,  40Cal. 
129;  Peoplev.  Jefferson, 62  Cal.  452;  People 
V.  Travers.  73  Cal.  580,  16  Pac.  Rep.  293; 
People  V.  O'Neil,  78  Cal.  888,20  Pac.  Bep. 
705. 

Appellant's  motion  to  be  discharged  was 
properly  denied.  While  tbe  failure  of  the 
Jnry  to  find  the  degree  of  the  crime  is  an 
error  for  which  the  Judgment  must  be  re- 
versed. It  no  more  entitles  appellant  to  a 
discharge  than  would  any  other  reversible 
error  committed  daring  the  progress  of 
tbe  trial.  Appellant  asks  tbat  the  judg- 
ment be  reversed,  and  that  be  be  dis- 
charged; and  contends  that,  as  be  did  not 
move  for  a  new  trial,  no  new  trial  can  be 
ordered.  It  will  be  observed  tbat  in  tbe 
cases  last  above  cited — where  there  was  a 
failure  to  And  the  degree  of  tbe  crime- 
new  trials  were  ordered,  though  In  roost 
of  them  a  new  trial  had  not  been  aaked 
by  the  appellant.  Under  section  1260,  Pen. 
Code,  the  appellate  court  may  reverse, 
affirm,  or  modify  a  Judgment  appealed 
from,  "and  may,  it  proper,  order  a  new 
trial."  It  was  expressly  held  in  People 
V.  Olwell,  28  Cal.  456,  approved  in  People 
V.  Barric,  49  Cal.  842,  and  People  v.  Trav- 
ers, 77  Cal.  176, 19  Pac.  Rep.  288,  that— we 
quote  from  People  v.  Travers— "if  a  de- 
fendant in  a  criminal  caaeis  convicted  and 
appeals,  and  tbe  Judgment  is  reversed, 
the  appellate  court  may  order  a  new  trial, 
even  though  the  defendant  does  not  move 
for  such  new  trial,  and  denies  the  power 
of  the  court  to  grant  it."  And  the  case 
at  bar  is  clearly  one  in  which  It  is  proper 
tbat  a  new  trial  should  be  ordered. 


Connsol  for  appellant  argne  tbe  question 
of  "once  in  Jeopardy, "  but  that  question 
can  arise  only  after  an  issue  baa  been  made 
by  a  plea  of  "once  in  Jeopardy."  It  is  not 
necessary,  therefore,  to  discuss  tbat  ques- 
tion here,  although  it  may  not  be  out  of 
place  to  say  that  the  cases  last  above 
cited  of  People  v.  Olwell,  People  v.  Barric, 
and  People  v.  Travers  are  strong  authori- 
ties against  the  position  taken  by  appel- 
lant on  that  question.  As  to  other  points 
made,  we  see  no  error  in  giving  or  refusing 
inatructions  to  tbe  Jury.  There  are  a 
number  of  skeleton  allusions  in  the  brief 
to  alleged  errors  in  rulings  upon  the  ad- 
missibility of  evidence,  but,  as  they  are 
not  argued  or  stated,  we  have  not  fol- 
lowed up  the  references  to  the  transcript 
to  see  what  they  are.  The  Judgment  la 
reversed,  and  a  new  trial  is  ordered.  Tbe 
orders  appealed  from  are  affirmed. 

We  concur:  Bbatty,  C.  .1. ;  Db  Haven, 
J.;  Sbarpsteik,  J.;  Paterson,  J.;  Har- 
bison, J.;  Gaeodtte,  J. 


— —       U  Cal.  Unrsii.  480 
Caw  t.  Cody.    (No.  14,413.)^ 
(Supreme  Court  oj  CcMSonOa.    April  29, 1898.) 
RsFJUinii— Jddohbnt — Damaqes — ^Aiuehdubht 

OF  FLEADIXa. 

1.  In  an  sotion  to  recover  posseaslon  of  oer- 
tain  charcoal,  and  damages  for  ita  detention,  the 
verdict  was  as  follows:  "We,  the  Jury,  •  •  • 
find  jodgment  for  plaintiff  in  the  loilowlng 
amoant,  to  wit:  Value  of  ooal,  $546.00;  damages 
In  pursuit  of  recovery  of  property,  $884.00;  total, 
$980.00. "  Beld,  that  the  verdict  wsa  ■  general 
finding  that  plaintiff  was  entitled  to  a  return  of 
the  property,  and  a  special  finding  as  to  value 
and  damages. 

2.  It  was  proper  to  allow  damages  as  com- 
pensation for  the  time  and  money  expended  In 
pursuit  of  the  property-  Arzaga  v.  vlilalba,  94 
Pao.  Rep.  666,  86  Ual.  191,  followed. 

8.  In  replevin,  upon  the  introduction  of  plain- 
tiff's  evidence  as  to  the  quantity  and  valae  of 
the  ooal  alleged  to  be  withheld,  there  was  no 
abuse  of  discretion  In  permitting  an  amendment 
of  the  complaint  so  as  to  allege  the  detention  of 
a  larger  quantity  of  coal,  of  greater  value,  and 
oorrespondingly  increased  damages. 

Ck>mmlBsionerB'  decision.  Department 
3.  Appeal  from  superior  court.  Mono 
county;  O.  F.  Hakes,  Judge. 

Action  by  James  8.  Cain  ngalnat  M.  J. 
Cody  to  recover  possession  of  certain  per- 
sonal property  and  damages  for  Its  deten- 
tion. Verdict  and  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

W.  B.  VirdeD,  (Reddy,  Campbell  *  Met- 
BOD,  of  counsel,)  for  appellant.  W.  O. 
Parker,  for  respondent. 

Vanclibf,  C.  Action  to  recover  posses- 
sion of  personal  property,  (2,850  buabels 
of  charcoal,)  or  the  value  thereof,  in  case 
a  delivery  cannot  be  bad,  and  $384  dam- 
ages fwr  the  wrongful  detention  thereof. 
The  defendant  denied  that  plaintiff  was 
owner  or  entitled  to  possession  of  the 
property,  denied  that  tbe  value  thereof 
exceeded  flOO,  and  denied  all  damages. 
But  be  avowed  the  taking  and  detention, 
and  Justified  tbe  aame  as  sherltt,  under  A 
writ  of  attachment  at  suit  of  W.  T. 
Elliot  against  one  Hock  Chung,  alleging 
tbat  the  charcoal  was  the  property  of 
Hock  Cbung,  and  subject  to  the  attach- 
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iiiunt.  The  cause  was  tried  by  a  Jury, 
vvboHe  verdict  wan  as  follows:  "  We,  the 
jury  impaneled  to  try  the  case  In  which 
J.  8.  Cuin  if)  plaintiff  and  M.  J.  Cody  ia 
defendant,  find  judgment  for  plaintiff  in 
the  following  amount,  to  wit:  Value  of 
coal,  $546;  damages  In  punsnit  of  recovery 
of  property,  *a84;  total,  f 930."  Upon  this 
verdict  the  court  rendered  judgment  that 
plaintiff  recover  postiession  of  the  char- 
coal  described  in  the  complaint,  "to 
wit,  2,851)  buHhels,  more  or  leas,"  or  the 
sura  of  f546,  the  valne  thereof,  in  case  de- 
livery cannot  be  had,  and  the  sum  of 
SS$4  damages  for  the  detention  of  said 
personal  property,  together  with  plain- 
tiff's costs.  No  objection  to  the  form  or 
substance  of  the  verdict  appears  to  have 
been  made  in  the  court  below  until  22 
days  after  the  verdict  was  recordea  and 
the  jury  discharged. 

1.  It  is  urged  by  counsel  for  appellant 
that  the  verdict  is  Insufficient,  because  it 
fails  to  find  "the  right  of  the  plaintiff  to 
the  possession  o!  the  property,"  anil 
therefore  furnishes  no  basis  upon  whico 
the  judgment  for  a  return  of  the  property, 
or  for  the  valne  thereof  In  case  a  return 
could  not  be  had,  can  stand.  Though 
informal,  I  think  the  verdict  may  be  fairly 
construed  to  be  a  general  verdict  for  the 
plaintiff,  besides  separately  and  specially 
finding  the  value  of  the  property  and  as- 
sessing the  damages.  This  general  ver- 
dict for  plaintiff  reHponds  to  all  issues  as 
to  which  the  law  does  not  require  a  spe- 
cial verdict,  and  implies  a  finding  that 
plaintiff  was  owner  and  entitled  to  the 
possession  of  the  property,  since  no  special 
verdict  to  this  effect  is  required  in  an  ac- 
tion of  this  kind.  Etchepure  v.  Aguirre, 
91Cal.  28S,  2T  Pac.  Kep.  668;  Mendelsohn 
T.Anaheim  Lighter  Co.,  40  Cal. />57.  The 
word  "judgment"  was  evidently  used  by 
the  jury  In  the  sense  of  the  word  "  verdict. " 

2.  It  is  contended  that  the  verdict  is 
erroneous,  for  the  reason  that  the  jury 
allowed  as  damages  compensation  for  the 
time  and  money  expended  in  pursuit  of 
the  property.  This  question  was  well 
considered,  and  decided  adversely  to  the 
views  of  appellant  in  the  late  case  of 
Arzaga  v.  Villa]ba,85Cal.  191,  24  Pac.  Rep. 
656.  Whether  or  not  these  damages 
should  have  been  specially  pleaded  is  not 
involved  in  this  case,  since  no  objection 
to  the  evidence  thereof  was  made  on  this 
ground  in  the  court  below,  and  no  point 
upon  this  question  is  made  by  counsel 
here. 

3.  During  the  trial,  while  the  evidence 
tor  plaintiff  as  to  the  quantity  and  value 
of  thecoalw^s  being  given,  plaintiff  moved 
the  court  for  leave  to  amend  his  complaint 
by  inserting  2,850  bushels  of  charcoal,  in- 
stead of  about  1,500  bushels,  and  by  in- 
serting the  sum  of  $712.50  as  the  value 
thereof,  instead  of  f  400,  and  by  striking 
out  the  sum  of  $200  damages,  and  in  lieu 
thereof  inserting  f  384.  The  court  took  the 
motion  under  advisement  until  the  evi- 
dence was  closed,  but  before  the  case  was 
submitted  to  the  jury  the  court  granted 
the  motion.  Before  retiring,  a  juror,  from 
his  place  in  the  box.  asked  the  court 
It  plaintiff's  motion  to  amend  bis  com- 
plaint  was  granted,  and   tlie  court  an- 


swered that  It  was.  These  amendments 
were  not  actually  engrossed  in  the  com- 
plaint until  after  the  verdict  of  the  jury 
had  been  rendered  and  recorded,  when 
plaintiff's  counsel  asked  the  court  to  in* 
struct  the  clerk  to  insert  them  in  the 
complaint.  The  court  so  instructed,  and 
the  clerk  then  inserted  them  according  to 
the  order  of  the  court;  but  the  amend- 
ment as  to  the  number  of  bushels  of  coal 
does  not  appear  in  the  copy  of  the  com- 
plaint in  the  transcript.  It  is  insisted 
that  the  court  erred  in  allowing  these 
amendments.  That  it  was  within  the  dis- 
cretionary power  of  the  court  to  allow 
these  amendments  for  the  purpose  of  con- 
forming the  complaint  to  the  evidence  on 
the  part  of  plaintiff,  and  that  the  action 
of  the  court  in  this  respect  will  not  be  re- 
garded as  reversible  errornnless  itappeara 
that  the  defendant  may  have  been  Injured 
thereby,  seeniB  to  he  well  settled.  Hooper 
V.  Wells,  27  Cal.  35;  Bank  v.  Stover,  60  Cal. 
387 ;  Cheney  v.  O'Brien,  69  Cal.  200, 10  Pac. 
Kep.  479;  Walsh  v.  McKeen,  75  Cal.  519,  17 
Pac.  Kep. 673.  As  to  thenumber of  bushels 
of  coal, I  think  the  amendment  wasunnec- 
pssary.  The  coal  sued  for  was  described 
in  the  complaint  as  being  all  the  coal  then 
in  two  certain  buildings,  and  as  being 
"about  1,500  bushels."  The  first  part  of 
the  description,  viz.,  "all  the  coal  then  in 
the  two  buildings,"  was  sufficient  to  en- 
able the  officer  or  any  person  to  find  and 
identify  the  property  sued  for;  and  was 
limited  by  the  last  part  of  the  description, 
"about  1,5(H)  bushels, "as  it  might  have 
been  bad  it  been  necessary  to  Bt'gregate  or 
distinguish  the  coal  sued  for  from  other 
coal  in  the  same  buildings.  Besides,  there 
was  no  issue  as  to  the  quantity  or  identi- 
ty «if  the  coal  sued  lor.  The  pleadings 
show  that  each  party  claims  the  same 
coal  by  the  same  description,  to  wit,  ail 
the  coal  in  the  two  buildings.  The  defend- 
ant claims  to  have  rightfully  taken  posses- 
sion of  it  by  virtue  of  writs  of  attachment 
and  execution.  Had  the  defendant  pre- 
vailed in  the  action,  be,  as  against  the 
plaintiff,  would  have  been  entitled  to  the 
possession  of  all  the  coal  in  the  two  build- 
ings at  the  time  the  action  was  com- 
menced, even  though  the  complaint  had 
not  been  amended,  and  though  the  quan- 
tity had  been  proved  to  be  2,800  bushels, 
"more  or  less."  As  to  the  value  of  the 
coal,  and  as  to  the  amount  of  damages, 
the  pleadings  were  at  issue  before  the  com- 
plaint was  amended;  and  it  must  be  pre- 
sumed, in  the  absence  of  a  showing  to  the 
contrary,  that  the  defendant  was  as  well 
prepared  us  he  could  have  been,  with  evi- 
dence, to  reduce  both  the  value  and  the 
damages  to  thelowest  possible  figure;  and 
consequently  tbat  no  additional  prepara- 
tion was  necessary  to  meet  or  disprove 
the  amendments  of  the  complaint  as  to 
such  value  and  damages;  and  as  it  does 
not  appear  tbat  defendant  stated  to  the 
court  any  ground  or  reason  for  bis  objec- 
tion to  the  proposed  amendments,  or 
asked  for  any  postponement  of  the  trial 
to  enable  him  to  procure  additional  evi- 
dence, it  is  difficult  to  conceive  how  those 
amendments  could  have  been  unjustly 
pri^iudicial  to  his  defense.  On  the  contrary, 
BO  far  as  material,  they  appear  to  have 
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been  In  (urthpronee  of  Justice.  Sorely  no 
abusu  ol  tlie  dlacretiiunary  power  of  tbe 
court  is  uiuile  to  appear. 

i.  For  reasons  nboveatated.tbe  descrlp- 
tiOD  of  the  property  in  tbe  Judgment,  be- 
ing the  same  as  tbatcontalned  in  tbe  com- 
plaint, is  eufiiciently  deflnlte. 

5.  Appullanfa  points  on  the  admission 
of  evidence  on  the  part  of  plaintiff  are  not 
sufficiently  plausible  to  require  special  con- 
sideratiou. 

6.  The  instructions  given  to  the  Jury 
were  quite  as  favorable  to  the  defendant 
as  he  was  en  titled  toaslc.  Tbeinstrnction 
asiied  by  defendant,  numbered  4,  so  far  as 
correct,  was  embodied  in  the  instruction 
given  nunjbered  1.  If  there  had  been  no 
evidence  of  a  sale  from  McBrlde  to  plain- 
tiff of  a  part  of  the  coal  sued  tor,  the  court 
might  have  so  instructed  tbe  Jury,  as  that 
was  A  question  of  law;  but  if,  in  the  opin- 
ion  of  the  court,  there  was  evidence  tend- 
ing to  prove  such  sale,  the  question  as  to 
whether  ancb  evidence  was  sufficient  to 
prove  a  sale  of  all  tbe  coal,  or  only  a  part 
of  it,  was  the  only  question  that  could 
have  been  properly  submitted  to  tbe  Jury; 
and  since  it  clearly  appears  that  the  evi- 
dence tended  to  prove  a  sale  of  ail  the 
coai  sued  for,  it  follows  that,  so  far  as  the 
requested  instruction  submitted  to  the 
Jury  the  question  an  to  whether  or  not 
there  was  any  evidence  of  sncb  sale,  it  was 
erroneous,  and  was  properly  refused.  The 
requested  Instruction  numbered  6  was 
properly  refused,  for  the  reason  (if  for  no 
other)  that  it  excluded  damafces  as  com- 
pensation fortime  and  money  expended  in 
pursuit  of  the  property.  So  far  as  the  re- 
-quested  lustruction  numbered  8  is  correct, 
it  la  substantially  embraced  in  the  instruc- 
tions given  numbered  8,  6,  and  7.  I  think 
tbe  Jndgmentand  ordersbould  beaiSrmed. 

We  concur:   Bblcheb,  C. ;  Foots,  C. 

Pbb  Curiam.  For  the  reasons  given  In 
tbe  toregning  opinion  the  Judgment  and 
order  are  aiUrmed. 


(3  Cal.  Uurep.  494) 

LiLLU  et  al.  T.  People's  Dftuh  Co.   (No. 

13,807.)  1 
(Supreme  Court  of  CcMfomia.    April  80, 1803.) 

Bu  Adjdsioata — CoNSTnucTiOR  or  Jmauusi^— 
Fakol  Etidencb — Watbb  Riobts. 
1.  In  an  action  to  enjoin  the  diversion  of  "any 
water"  from  a  river,  and  tbe  obscniction  thereof 
by  "any"  dam,  defendant  claimed  a  right,  iur 
adverse  user,  to  divert  "14,400  inclies  per  second, 
under  a  four-inch  pressure."  It  was  adjudged 
that  piaintiS's  cause  of  action  was  barred,  tbe 
court  finding  specially  that  defendant  had  ad- 
versely diverted  "onetraodred  cubic  feet  per  sec- 
ond, under  a  four-Inch  pressure."  Belit,  in  a 
•Ubsequent  action  by  plaintiff  to  enjoin  the  diver- 
sion of  a  greater  quantity  of  water  than  "14,4(10 
cabio  Inches  per  second, "that  defendant  was  i.  t 
estopped  by  the  first  judgment  to  claim  that  it 
had  acquired  the  right  to  divert  more  than  that 
quantity,  since  the  special  finding  in  the  first 
action  should  be  construed  to  mean  that  it  had  • 
right  to  100  miners'  feet,  equal  to  14,400  miners' 
Inches,  per  seoond,  under  a  four-inoh  pressure, 
the  amount  intended  to  be  claimed  In  the  an- 
swer; and  judgment  was  properly  rendered  that 
defendant  was  entitled  to  an  equivalent  quanti- 
ty, "460  cubic  feetof  water  per  second, "  undertbe 
«vidence,  which  showed,  in  addition  to  the  rate 
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•t  which  the  water  wonld  flow  nnder  radi  pwe. 
sure  through  an  aperture  of  100  square  feet,  that 
defendant,  when  taking  steps  to  appropriate  the 
water  under  Civil  Code,  |  1415,  after  posting 
notioes  claiming  14,400  oublo  Inches  per  seoond 
under  a  foor-inuli  nressore,  constructed  a  ditch 
of  sufDcient  capacity  to  carry  off  777,600  eublc 
inches,  equal  to  450  oublc  feet,  per  seoond,  rather 
than  IMOO  oubio  Inches  only. 

8.  The  judgment  in  the  first  action  being  am- 
biguous, parol  evidence  as  to  tiie  capacity  of  the 
ditch  was  adraiaaible  to  aid  In  oooatming  iL 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Fresno 
county;  J.  B.  Campbell,  Judge. 

Action  by  S.  C.  LIUIs  and  others  against 
the  People's  Ditch  Company  for  an  injunc- 
tion. From  a  Judgment  for  dedtendant, 
plaintiffs  appeal.    Affirmed. 

Brown  &  Oaggett,  {Dagffett  dk  Adams, 
of  counsel,)  for  appellants.  N.  O.  Brad- 
ley, a.  E.  Lawrence,  and  W.  D.  Tapper, 
(Bradley  A  Farnawoitb,  of  counsel,)  tor 
respondent. 

Vanclibp,  C.  Tbe  object  of  this  action 
Is  simply  to  enjoin  tbe  defendant  (a  corpo- 
ration) from  diverting  from  the  channel  of 
Kings  river.  Into  its  ditch  in  Tulare 
couuty,  a  greater  quantity  of  water  than 
14,400  cubic  inches  per  second,  on  the 
ground  that  It  bad  been  adjudged  by  tbe 
superior  court  of  that  county,  in  a  former 
action  between  the  same  partlea,  that  this 
defendant,  as  against  the  plaintiffs,  was 
entitled  to  divert  only  that  quantity  of 
water.  In  their  complaint  in  tbia  ac- 
tion the  plaiutitis  pleaded  tbe  former 
Judgment  as  an  estoppel.  Judgment 
herein  was  in  favor  ot  tbe  defendant,  and 
plaintiffs  appeal  from  the  Judgment,  and 
from  an  order  denying  their  motion  for  a 
new  trial,  made  on  a  bill  of  exceptions, 
whicb,  among  other  things,  contains  a 
copy  of  'the  Judgment  roU  In  the  former 
action. 

The  principal  question  presented  for 
decision  is,  what  was  adjudged  in  the 
former  action  as  to  tbe  quantity  of  wa- 
ter to  which  defendant  was  entitled?  The 
former  action  was  of  the  nature  of  a  com- 
mon-law action  on  the  case,  brought  by 
the  plaintiffs  herein  on  September  11, 18S3, 
to  recover  from  this  defendant  damages 
for  the  diversion  of  water  from  Kings 
river,  to  the  injury  of  plaintiffs'  riparian 
rights  upon  that  stream  :  and,  in  addition 
to  this,  sought  equitable  relief  by  inJunC' 
tion  against  a  continuance  of  the  diver- 
sion complained  of.  The  plalutlfTs'  prayer 
in  that  action  was  that  plaintiffs  recover 
damages  in  the  sum  of  900.000,  and  that 
defendant  be  perpetually  enjoined  "from 
diverting  any  water  from  the  channel  of 
Kings  river  by  means  of  said  ditch  or 
dam.  or  either  of  them ;  and  from  placing 
or  maintaining  in  the  bed  or  channel  of 
said  Kings  river  any  dam  or  obstruction; 
and  from  interfering  in  any  manner  with 
the  free  and  natural  flow  of  tbe  waters  of 
said  stream  In  their  natural  channel." 
The  allegations  of  tbe  complaint  in  that 
action,  if  true,  were  sufficient  to  entitle 
the  plaintiffs  to  all  the  relief  they  prayed 
for.  As  to  the  quantity  of  water  diverted, 
it  was  alleged  that  defendant  hod  divert- 
ed a  lai-ge  quantity.— all  the  water,— so 
tbat  there  waa  none  left  flowing  In  tlM 
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river  below  the  head  of  defendant's  ditch. 
Tlie  answer  In  tlie  former  action  denied 
the  allpged  riparian  riglits  of  tlie  plain- 
tiffs; denied  that  It  had  diverted  any 
more  water  from  the  river  than  it  was 
entitled  to  divert;  alleged  that  in  1874  it 
'acquired  the  right,  and  has  ever  since 
had,  and  still  has.  the  right  to  divert 
from  said  river,  and  to  use  lor  the  pur- 
poses aforesaid,  14,400  Inches  per  second, 
under  a  four-inch  pressure,  of  the  waters 
thereof,"  and  that  in  1876  It  constructed 
across  the  river  "a  dam  nf  sufficient  height 
and  strength  only  to  turn  Into  Its  ditch 
the  quantity  of  water  to  which  it  was  and 
Is  entitled ; "  and  farther  alleged  a  contin- 
nons  adverse  user  of  its  right  so  acouired 
during  a  period  of  more  than  five  years 
before  the  commencement  of  that  action ; 
and  further  allesced  "that  the  cause  of 
action  set  forth  in  plaintiffs'  complaint  is 
barred  by  the  provisions  of  sections  318. 
319,  Code  Civil  Proc."  Upon  the  Issues  as 
to  plaintiffs'  alleged  riparian  ownership 
of  lands  on  the  stream  below  the  point  of 
defendant's  diversion,  the  court  found  for 
the  plaiutlRs.  But,  upon  the  Issues  as  to 
the  alleged  adverse  appropriation  and 
user  by  defendant,  the  court  found  that 
in  January.  1874,  "defendant,  under  the 
laws  of  this  state,  and  In  conformity 
therewith,  publicly,  openly,  peaceably, 
notoriously,  and  adversely  to  the  plain- 
tiffs and  tu  the  whole  world,  constructed 
Its  ditch  and  dam,  as  hereinbefore  found, 
and  took  from  the  waters  of  Kings  river 
one  hundred  cubic  feet  per  second  under  a 
fonr-lncli  pressure,  »  »  •  and  diverted 
the  same  Into  Its  said  ditch,  •  "  •  and 
has  continued  so  to  divert  such  water 
from  about  the  1st  day  of  January.  1874, 
down  to  the  time  of  the  commencement 
of  this  [former]  action."  The  finding  fur- 
ther proceeds  tostate  all  the  requisite  acts 
and  facts  to  constitute  an  adverse  user 
fruro  January,  1874,  until  September.  188.1, 
and  concludes  as  follows:  "Wherefore,  as 
conclusions  of  law.  the  coart  finds  tbat 
plaintiffs'  cause  of  action  is  barred  by  the 
statute  of  limitations,  and  that  they  are 
not  entitled  to  recover  anything,  but  that 
defendant  Is  entitled  to  recover  Its  costs 
herein,  taxed  at  f382.89.  Let  Judgment 
foe  so  entered."  Accordingly  the  Jndgment 
in  the  former  action  was  simply  "that 
plaintiffs  take  nothing  by  this  action," 
and  that  defendant  recover  Its  proper 
costs.  lu  the  present  action  the  court 
found  as  facts  that,  continuously  from 
1874  until  the  commencement  of  the  for- 
mer action,  the  defendant  diverted  from 
the  river,  and  condncted  through  its' 
<lltch,  adversely  to  the  plaintiffs,  450 
cubic  feet  of  water  per  second,  and  that 
It  never  had  diverted  more  than  that 
quantity  at  any  time  before  the  commence- 
ment of  this  action,  (June  9, 1888,)  "or 
any  greater  quantity  of  water  than  that 
wilicb  it  had  always  claimed  that  It  ap- 
propriated and  had  acquired  the  right  to 
divert  prior  to  said  year  1884;**  and  as 
conclusions  of  law  found  "that  it  Is  en- 
titled to  take  and  divert  from  said  Kings 
river,  as  against  plaintiffs,  four  hnndred 
and  fifty  cubic  feet  of  water  per  second ; 
t4iat  plalntltfa'  cause  of  action  Is  barred 
bytheitatote  of  llmltatloli;   and  plaio- 


tlOB  are  not  entitled  to  recover  anything, 
but  the  defendant  is  entitled  to  recover 
its  costs  herein  Incurred.  Ijst  Judgment 
be  entered  accordingly;"  and  Jndgment 
was  so  entered.  The  evidence  was  abun- 
dantly sufiiclent  to  Justify  the  finding  of 
these  facts,  and  these  facts  Justified  the 
conclusions  of  law.  But  appellants  claim 
tbat  thetormer  Judgment  estopped  the  de- 
fendant from  claiming  or  proving  a  right 
to  more  than  100  cubic  feet  of  water  per 
second,  because,  they  say,  the  findings  of 
fact  in  the  former  action  limited  defend- 
ant's right  to  100  cubic  feet  per  second. 

Whether  or  not  the  former  Judgment 
was  merely  erroneous  Is  not  In  question 
here,  althongh,  if  uncertain.  It  may  be 
construed  for  the  purpose  of  ascertain- 
ing what  was  expressly,  or  by  necessary 
implication,  adjudged.  Code  Civil  Proc, 
§  1908,  snbd.  2,  provides  tbat,  in  cases 
of  this  kind,  "the  Jndgment  or  order  is,  in 
respect  to  the  matter  directly  adjudged, 
conclusive  between  the  parties  and  their 
successors  In  Interest."  And  section  1911 
declares,  "  Tha  t  only  is  deemed  to  ha  ve  been 
adjudged  in  a  former  Judgment  which  ap- 
pears upon  its  face  to  have  been  so  ad- 
Judged,  or  which  was  actually  and  neces- 
sarily Included  therein  or  necessary  there- 
to," These  sections  of  the  Code  are  in 
harmony  with  the  weight  of  anthorlty  in 
other  states.  Freem.  Judgm.  §  268.  The 
former  Judgment  was  expressly  based  sole- 
ly npon  the  defense  tbat  plaintiffs'  cause 
of  action  was  barred  by  the  statute  of 
limitations;  and  necessarily  so,  because 
all  other  issues  were  expressly  decided  in 
favor  of  plaintiffs.  Besides,  this  defense  is 
a  confession  and  avoidance  of  plaintiffs' 
cause  of  action. 

Section  458  of  the  Code  of  Civil  Procedure 
permits  this  defense  to  be  pleaded  by  mere 
reference  to  the  sections  pleaded,  without 
stating  the  facts  constituting  the  defense; 
which  facts,  however,  are  Implied  in  that 
form  of  the  plea,  and,  if  controverted, 
must  be  proved  by  defendant;  and,  being 
new  matter  constituting  a  defense,  they 
are  deemed  controverted.  Section  462, 
Code  Civil  Proc.  The  principal  fact  con- 
stituting this  defense,  thus  implied  in  the 
plea,  and  controverted  by  the  implied  rep- 
lication. Is  the  uniform  and  continuous 
adverse  user  by  defendant  during  a  period 
of  five  years,  coextensive  witli  the  great- 
est quantity  of  water  diverted  at  anytime 
during  that  period.  In  other  words,  the 
issue  raised  by  the  Implied  replication  to 
the  plea  ex  tends  over  and  covers  all  diver- 
sions of  water  by  defendant  during  that 
period,  and  a  general  finding  by  the  court 
"that  plaintiffs'  cause  of  action  is  barred 
by  the  statute  of  limitations  "is  sufficient, 
(Gaslight  Co.  V.  Dameron,  67  Cal.  663,  8 
Pac.  Rep.  695.)  and  necessarily  Implies  all 
that  is  Implied  In  the  plen.  vis.,  all  the 
facts  required  to  constitute  a  complete 
defense,  including  the  requisite  adverse 
user  to  give  title  to  defendant ;  since  a  plea 
of  the  statute  of  limitations  by  mere  refer- 
ence to  the  sections  pleaded,  according  to 
section  458,  Code  Civil  Proc,  Is  a  good 
plea  of  a  prescriptive  right  to  the  use  of 
water  In  cases  of  this  kind.  Water  Co.  v. 
Kichardson,  72  Cal.  598,  14  Pac.  Rep.  379. 
.That  thecburt  denominated  this  finding  a 
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"conclusion  of  law"  Is  of  no  consequence; 
tor,  conceding  that  it  is  a  conclusion  of 
law,  tlie  Code  autliorizes  it  to  be  pleaded 
and  found  as  tberepresentativeand  equiv- 
alent of  the  facts  from  which  it  is  drawn. 
The  Code  makes  this  an  exception  to  the 
general  rule  requiring  facts  only  to  be 
pleaded,  for  which,  perhaps,  no  sufficient 
reason  is  perceptible;  yet  without  doubt 
the  legislature  had  power  to  make  the  ex- 
ception. 

From  the  foregoing  considerations  it 
would  seem  to  follow  that  it  was  neces- 
sary to  the  former  judgment  sustaining 
the  plea  of  the  statute  of  limitations  that 
the  court  should  have  found  that  the  ad- 
verse user  was  commensurate  with  all 
dirersions  of  water  by  defendant  during 
the  period  necessary  to  give  defendant  a 
prescriptive  right,  and  thereby  to  complete 
the  defense  that  plain tlH's  cause  of  action 
was  wholly  barred  ;  otherwise  the  defense 
was  incomplete,  and  could  not  have  been 
sustained  as  to  the  whole  cause  of  action, 
but  only  as  to  a  part  of  it;  in  which  case 
the  plnintiSs  must  have  recovered,  at 
least,  nominal  damages.  Had  the  defend- 
ant divertPd  only  100  feet  during  the  whole 
period  of  five  years'  adverse  user,  but  had 
diverted  200  feet  during  only  the  last  two 
years  of  that  period,  the  plea  of  the  stat- 
ute could  not  have  been  sustained  as  a  de- 
fense to  the  diversion  of  the  additional  100 
feet  during  the  last  two  years. 

But  for  the  merely  affirmative  finding  in 
the  former  action,  that  the  defendant  ad- 
versely diverted  and  used  "one  hundred 
cubic  feet  per  secoud,  under  a  four-inch 
pressure,"  it  would  be  clear  that  the  find- 
ing "that  plaintiffs'  cause  of  action  was 
barred  by  the  statute  of  limitations"  nec- 
essarily implies  that  defendant's  adverse 
user  during  said  period  of  five  years  com- 
prehentled  all  diversions  by  defendant  for 
which  it  otherwise  would  have  been  lia- 
ble, whether  such  diversions  were  at  the 
rate  of  100  cubic  feet  of  water  per  second, 
as  found  by  the  court  in  the  former  action, 
or  at  the  rate  of  450  cubic  feet  per  second, 
as  found  by  the  court  In  this  action.  But 
it  Is  contended  for  appellants  that  the 
finding  in  the  former  action  specially  lim- 
its the  adverse  user,  and  consequently  the 
prescriptive  right  of  the  defendant,  to  100 
cubic  feet  of  water  per  second,  and  that 
this  special  limitation  must  prevail  over 
anything  inconsistent  with  it  in  the  more 
general  findings  in  the  same  action.  Con- 
ceding that,  as  a  general  rule,  specific  find- 
ings prevail  over  general  findings  which 
are  inconsistent  with  them,  I  think  this 
case  furnishes  no  occasion  for  the  applica- 
tion of  the  rule,  for  the  reason,  if  for  no 
other,  that  the  special  finding  in  the  former 
action,  properly  constrncd,  is  not  incon- 
sistent with  the  general  finding  that  plain- 
tiffs' cause  of  action  was  barred  by  the 
statute  of  limitations,  or  with  any  thlnglm- 
plied  in  this  general  finding.  That  the  so- 
called  "special  finding"  is  ambiguous,  un- 
certain, and  therefore  a  proper  subject  of 
constrnction,  appears  upon  its  face.  Itcan- 
not  be  so  construed  as  to  give  effect  to  all 
its  wnrdaand  phrases  of  well-defined  mean  • 
Ing.  Either  the  phrase  "  nnder  a  four-Inch 
pressure."  or  the  words  "cubic  feet  per  sec- 
ond,"  must  be  denied  any  effect ;  and   the 


qnestion  Is,  which  of  theeesball  be  rejected  ? 

The  answer  of  the  defendant  in  the 
former  action  alleged  that  in  1874  it  ac- 
quired the  right  to  divert  and  use  14,400 
"cubic  inches  "of  water  per  second,  "under 
a  four-inch  pressure;"  and  the  special  find- 
ing is  that  in  1874  "defendant,  under  the 
laws  of  this  state  and  in  conformity  there- 
with, •  •  •  took  from  the  waters  of 
Kings  river  one  hundred  cubic  feet  per  sec- 
ond, ander  a  tour-inch  pressure,"  etc.. 
which  is  equal  to  173,800  cubic  inches,  and 
nearly  12  times  14,400cubic  inches,  to  which 
defendant  alleged  it  had  acquired  the  right. 
"The  laws  of  this  state, "under  and  in 
conformity  with  which  the  court  found 
that  the  defendant  had  acquired  the  right 
to  one  hundred  cubic  feet  per  second,  must 
have  been  those  contained  in  the  Civil 
Code,  §  1415,  which  is  as  follows:  "A  per- 
son desiring  to  appropriate  water  must 
post  a  notice  in  writing,  in  a  conspicuoas 
place,  at  the  point  of  intended  diversion, 
stating  therein:  (1)  That  he  claims  the 
water  there  flowing  to  the  extent  or  [giv- 
ing the  number]  inches,  measured  under  a 
four-Inch  pressure;  (2)  the  purposes  for 
which  he  claims  it.  and  the  place  of  in- 
tended use;  (3)  the  means  by  which  he  in- 
tends to  divert  It,  and  the  size  of  the  flume, 
ditch,  pipe,  or  aqueduct  in  which  he  in- 
tends to  divert  it.  A  copy  of  the  notice 
must,  within  ten  days  after  it  is  posted, 
be  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  it  is  posted." 

The  rule  of  measurement  prescribed  by 
this  section  is  not  by  cubic  inches,  but  by 
square  inches,  according  to  the  well-known 
rule  of  miners'  measurement,  by  which 
the  "four  inch  pressure"  is  made  an 
effective  factor,  which  cannot  be  disre- 
garded. An  inch  of  water,  by  this  rale  of 
measurement,  is  the  qnantity  that  will  be 
forced  through  an  aperture  of  one  inch 
square  by  a  pressure  of  water  four  inches 
in  depth  above  theapertnre.  Con8e<]uent- 
ly  one  foot  of  water,  by  this  measurement, 
would  be  equal  to  144  square  inches  upon 
a  cross  section  of  the  stream,  and  100  feet 
would  equal  14,400  square  Inches.  Assum- 
ing that  the  head  gate,  through  which  the 
water  is  to  be  measured  and  admitted  in- 
to the  ditch,  is  40  feet  wide,  (which  ac- 
cords with  the  evidence  in  this  case,)  the 
gate  would  have  to  be  raised  2)^  feet  to 
admit  the  passage  of  100  feet,  or  14.400 
Inches,  by  the  miners'  or  Civil  Code  rnle  of 
measurument.  Then,  in  order  to  pass  450 
cubic  feet  of  water  per  second,— the  quan- 
tity awarded  to  defendant  in  this  action, 
— the  water  wuald  have  to  flow  through 
the  gateway  at  the  rate  of  i%  feet  per  sec- 
ond, which  would  be  equal  to  a  rate  of  270 
feet  per  minute,  or  about  3  miles  per  hour. 
Assuming  that,  under  a  pressnreof4inchee, 
the  water  would  flow  at  this  rate,  the 
quantity  passing  the  gate  per  second 
woold  be  precisely  equal  to  14,400  miners' 
inches,  and  also  to  100  miners'  feet.  There* 
fore,  if  the  special  findings  of  the  court  on 
the  former  trial,  as  to  the  nomberot  inches 
and  feet  of  water,  are  conatraed  to  mean 
miners'  inches  and  miners'  feet,  those  find- 
ings will  be  perfectly  consistent  with  each 
other  and  with  defendant's  answer  in  that 
action.  Besides,  they  will  not  appear  to 
be  inconsistent  with  the  findings  in  this 
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action,  since  there  la  no  evidence  that  100 
feet,  by  miners'  measurenient,  la  not  eqnal 
to  the  450  cubic  feet  per  second,  to  which 
In  this  action  the  defendant  was  adjudged 
to  be  entitled.  No  attempt  appears  to 
have  been  made  at  the  trial  of  this  action 
to  reduce  the  "450  cubic  feet  per  second " 
to  miners'  feet,  nor  to  reduce  the  100  min- 
ers'feet  to  cubic  feet  per  second.  The  find- 
ing that  defendant  acquired  its  right  to 
the  water  under  and  in  conformity  with 
the  laws  of  this  state,  (Civil  Code,)  and 
that  the  water  was  to  be  measured  by 
Inches  or  feet  under  a  four-inch  pressure, 
plainly  indicate  that  the  miners'  rule  of 
measurement,  adopted  by  the  Civil  Code, 
was  Intended.  Yet  these  were  disregarded 
as  meaningless,  because  inconsistent  with 
the  words  "cubic  feet  per  second;"  and 
thereby  the  fludings  of  fact  were  made  in- 
consistent with  each  other,  and  Inconsist- 
ent with  the  Jndgroents  in  both  actions. 
Why  not,  rather,  reject  the  words  "cubic 
feet  persecond,"  and  thereby  make  the  find- 
ings of  fact  consistent  with  each  other, 
Jtn6  consistent  with  both  Judgmentst 
These  ends  are  sufficient  of  tfaeniRelves  to 
turn  the  scale  in  favor  of  rejecting  the 
words  "cubic  feet  per  second. "  But  there 
Isanothercircumstance  which  may  be  con- 
sidered favorable  to  thisconstructlon.and 
which  coDsiets  of  the  acts  of  the  defend- 
ant, by  its  agents,  under  and  Immediately 
after  the  posting  of  its  notice  in  accord- 
ance with  section  1416  of  the  Civil  Code, 
claiming  "14,400  cubic  Inches  per  second 
under  a  four-inch  pressure."  Instead  of 
constructing  a  small  ditch  of  a  capacity 
to  carry  merely  14,400  cubic  Inches  per  sec- 
ond, equal  to  about  S^  cubic  feet  per  sec- 
ond, the  defendant  proceeded  to  construct 
a  ditch  of  about  20  miles  In  length,  and  of 
snfBclent  capacity  to  carry  777,600  cubic 
Inches  per  second,  eqaal  to  450  cubic  feet 
per  second,  being  of  about  50  times  the  ca- 
pacity required  to  carry  14,400  cubic  inches 
per  second,  yet,  presumably,  of  no  greater 
capacity  than  required  to  carry  14,400  min- 
ers' Inches.  Through  this  ditch  defendant 
eontlnoed  to  divert  water  to  its  full  ca- 
pacity, without  interruption,  for  more 
(ban  five  years  before  the  commencement 
of  the  former  action.  These  acts  show 
that,  by  its  notice  under  the  Code,  the  de- 
fendant Intended  miners'  inches,  and  not 
cubic  Inches;  and  the  findings  of  the  court 
In  the  former  action  must  have  been  so 
Intended,  and  should  be  so  construed.  It 
cannot  reasonably  be  presumed  that  In 
the  former  action  the  court  intended  to 
award  to  the  defendant  11  times  as  much 
water  as  It  claimed  in  its  answer;  yet,  by 
the  construction  contended  for, that  court 
awarded  100  cubic  feet  per  second,  which 
la  more  than  11  times  14,400  cubic  inches 
per  second. — the  quantity  claimed  by  the 
answer.  No  doubt  the  intention  of  the 
court  was  to  give  defendant  theequlvalent 
of  thenamberof  Inches  claimed,  (14,400,) 
reduced  to  feet,  (100;)  and.  construing 
them  to  mean  miners'  Inches  and  miners' 
feet,  the  reduction  was  correct,  bnt,  if  cubic 
Inches  and  cubic  feet  were  intended,  it  was 
wildly  erroneous.  The  effect  of  the  find- 
ings and  judgment  lo  the  present  action  is 
to  reject  the  words  "cubic  feet  per  second," 
In  tbe  former  findings,  and  to  give  effect  to 


the  words  "under  a  fonr-lnch  preHSure;" 
which,  under  all  theclrcurastances,  I  think 
to  be  a  correct  conatructiun  of  those  find- 
ings. The  parol  evidence  tending  to  prove 
the  capacity  of  the  ditch,  and  the  quanti- 
ty of  water  actually  diverted  during  tbe 
adverse  user,  prior  to  tbe  former  action, 
was  properly  admitted  as  an  aid  to  tbe 
construction  of  the  former  judgment, 
which,  upon  Its  face,  is  ambiguous  and 
uncertain  as  to  tbe  quantity  of  water 
awarded  tn  defendant  in  that  action,  and 
It  could  have  had  no  other  effect  prejudi- 
cial to  the  plaintiffs.  Gray  v.  Dougherty, 
25  Cal.  266;  Garwood  v.  Garwood,  29  Cal. 
521 ;  Water  Co.  v.  Richardson,  72  Cal.  5»8, 
14  Pac.  Rep.  879.  Tbe  objection  to  this  evi- 
dence Improperly  assumed  thatthe  former 
Judgment  was  too  plain  to  admit  of  con- 
struction, and  that  the  effect  of  this  evi- 
dence was  to  contradict  It.  I  think  the 
Judgment  and  order  should  be  affirmed. 

Weconcur:  Bblcbbr.O.;  FrrsaRRALD.C. 

PrrCcriau.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  afiirmed. 

Db  Havb.n,  J.  I  concur  io  the  judgment 
afiirming  tbe  order  appealed  from. 


(94  Cal.  387) 

Ex  parte  Obebn.    (No.  20,925.) 
(Supreme  Court  cf  CcMfomia.    April  80, 1883.) 

HomCIPAI.  OrDIVANOB— V4UDITT — iKPBISOimaKT 
FOR  NONPA^THENT  O*  FiNB. 

Act  March  18,  1888,  empowered  the  city  of 
Pomona  "to  pass  ordinances  not  in  conflict  with 
the  constitation  and  laws  of  the  state  ar  of  the 
United  States, "  and  to  punisn  the  "violation  of 
any  ordinance"  by  "fine  or  Imprisonment  or 
both, "  the  fine  not  to  exceed  "three  hundred  dol- 
lars" and  tbe  imprisonment  not  to  exceed  three 
months.  Ck>nst  art  11,  (  11,  aathorlzes  any 
city  to  make  and  enforce  all  police  and  other 
regalations  not  In  oonflict  with  general  laws. 
Fen.  Code,  |  121S,  provides  that  if  a  Judgment  Is 
"for  imprisonment,  or  a  fine  and  Imprisonment 
until  It  be  paid,"  the  defendant  must  be  "de- 
tained until  the  Judgment  Is  complied  with." 
Held,  that  an  ordinance  of  said  olty  might  pro- 
vide that  a  violation  thereof  should  be  punished 
by  imprisonment  "for  ten  days  and  by  fine  of  one 
hundred  and  fifty  dollars, "  and  that,  in  default 
of  payment  of  the  fine,  defendant  should  be  im- 
prisoned "until  the  fine  be  satisfied  In  the  {no- 
portion  of  one  day's  imprisonment  for  every  two 
dollars  of  such  fine  remaining  unpaid. " 

McFasiamd  and  PATBRaoN,  JJ.,  dissenting. 

Ex  ^arte  Rosenheim,  33  Pac.  Uep.  873,  88  Cal. 
890,  distinguished. 

In  bank.    Petition  of  Green  tor  a  writ  of 
habeas  corpus.    Petitioner  remanded. 
Westertuaa  A  Brougbton.tor  petitioner. 


SuARPSTRiN.  J.  Tbe  return  of  tbe  city 
marshal  of  the  city  of  Pomona  shows 
that  he  holds  the  petitioner  In  custody  In 
the  city  jail  of  said  city  under  and  by  vir- 
tue of  a  commitment  issaed  out  of  the  re- 
corder's court  of  said  city,  which  recites 
that  petitioner  was  convicted  in  said 
court  of  the  crime  of  misdemeanor,  com- 
mitted in  said  city,  and  upon  such  ron- 
Tiction  said  court  ordered  and  adjudged 
that  for  said  offense  petitioner  be  Impris- 
oned in  the  city  Jail  uf  said  cito'of  Pomona 
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tor  a  period  of  10  days  and  fined  9150,  and 
that,  in  default  of  the  payment  of  said 
fine,  be  be  imprisoned  in  said  city  jail  in 
tlie  proportion  of  one  day's  imprisonment 
for  each  and  every  $2  of  said  fine  until  tlie 
said  fine  be  wholly  satisfied,  not  exceed- 
ing 75  days,  and  that  he  be  discharged  on 
payment  of  such  proportion  of  said  fine 
as  shall  not  have  been  Hatlafied  by  im- 
prisonment at  the  rate  prescribed.  Then 
follows  the  command  to  said  marshal  to 
take  and  impritjon  petitioner  in  said  Jail 
10  days,  and  also  in  the  proportion  nf  one 
day's  Imprieonment  for  each  and  every  f  2 
of  the  fine  not  otherwise  aatlsfled,  not  ex> 
ceeding  75  days,  and  to  discbarge  peti- 
tioner upon  payment  into  court  of  such 
remaining  portion  of  said  fine  as  shall  not 
have  been  satisfied  by  imprisonment  at 
the  rate  above  prescribed. 

The  misdemeanor  of  which  petitioner 
was  convicted  consisted  of  a  violation  of 
section  1  of  ordinance  89  of  said  city, 
which  provides,  among  other  things,  that 
"every  person  convicted  of  violating  this 
section  (il  this  ordinance  shall  be  punished 
by  imprisonment  in  the  city  Jail  of  the  city 
of  Pomona  for  ten  days,  and  by  fine  of 
one  hnudred  and  fifty  dollars,  (and  the 
Judgment  of  fine  shall  direct  that,  in  de- 
fault of  payment  of  sach  fine,  or  any  part 
thereof,  defendant  shall  be  imprisoned  in 
the  Jail  of  the  city  of  Pomona  until  the 
fine  besutlnfied  in  the  proportion  of  one 
day's  imprisonment  for  every  two  dollars 
ofsDchfine  reniaininK  unpaid.)"  If  that 
provision  of  the  ordinance  be  valid,  the 
Judgment,  commitment,  and  imprisonment 
of  petitioner  are  legal  beyond  any  (4ue8- 
tion.  And  the  contention  of  petitioner's 
counsel  is  that  the  ordinance,  so  far  as  it 
Imposes  any  imprisonment  for  a  failure  to 
pay  a  fine,  is  invalid.  All  the  powers  of  a 
corporation  are  derived  from  the  law  and 
itscharter, and  itcannotenlurge, diminish, 
or  vary  its  powers  by  ordinance  or  by 
law.  The  city  of  Pomona  derives  its 
powers  from  an  act  to  provide  for  the 
organisation,  incorporation,  and  govern- 
ment of  municipal  corporations,  approved 
March  i;5, 1883,  under  which  that  city  is 
incori>orated  as  a  city  of  the  fifth  class, 
Power  is  conferred  by  that  act  upon  the 
board  of  trustees  of  said  city, "  to  pass 
orrllnances  not  in  conflict  with  the  cun- 
Ktitution  and  laws  of  the  state  or  of  the 
United  States.  To  Impose  fines  and  pen- 
alties nnd  forfeitures  for  any  and  all  vio- 
lations of  ortlinano's,  and  for  any  breach 
or  violation  of  any  ordinance  to  fix  tlie 
penalty  by  fine  or  imprisonment  or  both ; 
but  no  such  fineshall  exceed  tbrechundred 
dollars  nor  the  term  of  such  imprison- 
ment exceed  three  months.  To  do  and 
perform  any  and  all  other  acts  and  things 
necessary  and  proper  to  carry  out  the 
provisions  of  this  chapter,  and  to  exact 
and  impose  witliin  the  limits  of  such  city 
all  other  local,  police,  sanitary,  and 
other  regulations  as  do  not  confiict  with 
general  laws."  The  power  to  impose 
fines  is  clearly  conferred,  bot  no  mode  is 
provided  for  their  collection.  We  think  in 
such  a  case  it  is  clearly  within  the  power 
of  a  municipal  corporation  to  adopt  any 
reasonable  mode  for  the  enforcement  of 
the  payment  of  any  fine  that  it  is  au- 


thorized to  impose.  We  think  this  power 
is  clearly  implied  In  the  power  to  iiupusea 
fine.  The  paymentof  fines  hasalwaysbeen 
enforced  by  imprisonment.  Section  1215 
of  the  Penal  Code  provides  that,  "If  the 
judgment  Is  for  imprisonment,  or  a  flue 
and  Imprisonment  until  it  be  paid,  the 
defendant  must  forthwith  be  committed 
totbecustody  of  the  proper  officer,  and  by 
him  detained  until  the  judgment  is  uoin- 
piied  with."  The  provision  of  the  ordi- 
nance for  the  enforcement  of  the  payment 
of  a  fine  by  Imprisonment  is  not  in  confiict 
with  any  general  law.  In  this  country, 
courts  have  often  nfilrmed  the  general  in- 
cidental power  of  municipal  corporations 
to  make  ordinances,  but  have  always  de- 
clared that  ordinances  passed  In  virtue  of 
the  implied  power  most  be  reasonable. 
consonant  with  the  general  powers  and 
purposes  ot  the  corporation,  and  not  in- 
consistent with  the  laws  or  policy  of  the 
state.    1  Dili.  Mun.  Corp.  2o3. 

In  addition  to  the  powers  enumerated 
in  the  incorporating  act,  the  trustees  ot 
the  city  of  Pomona  are  authorized  "to  do 
and  perform  any  and  all  other  acts  and 
things  necessary  and  proper  to  carry  out 
the  provisions  of  this  chapter,  [the  chap- 
ter relating  to  municipal  corporations  ot 
the  fifth  class,]  and  to  exact  and  enforce 
within  the  limits  of  sncb  city  ail  other  lo- 
cal, police,  sanitary,  and  other  regula- 
tions as  do  not  conflint  with  general 
laws."  We  can  conceive  of  nothing  more 
necessary  and  proper  for  carrying  out  the 
provision  empowering  the  board  of  trus- 
tees to  impose  flues  for  violations  ot  ordi- 
nances than  a  mode  of  enforcing  the  pay- 
ment of  tliem.  Without  the  power  of  en- 
forcing the  payment  of  such  fines,  the  im- 
position of  them  wonld  be  nugatory. 
The  constitution  of  this  state  provides 
that  "any  county,  city,  town,  or  town- 
ship may  make  and  enforce,  within  its 
limits,  all  such  local,  police,  sanitary,  end 
otiier  regulations  as  are  not  In  conflict 
with  general  laws,"  Const,  art.  II,  §  11. 
It  is  not  claimed  that  the  ordinance 
which  petitioner  was  convicted  of  having 
violated  confiirts  in  any  manner  with  any 
general  law.  Therefore  the  power  to  en- 
furce  it  is  expressly  conferred  by  the  con- 
stitution, 8ul)ject,  of  course,  to  the  rule 
that  the  mode  ot  enforcing  it  be  a  reason- 
able one.  The  whole  term  of  imprison- 
ment fixed  by  the  ordinance  Is  less  than 
three  months,  and  the  circumstance  that 
the  greater  part  of  tlie  term  fixed  by  the 
ordinance  is  conditional  is  not  unfavora- 
ble to  those  who  are  Imprisoned.  The 
option  given  might,  under  the  incorporat- 
ing act,  have  been  withheld,  and  the  pe- 
titioner have  been  imprisoned  for  a  longer 
period  than  be  can  be  under  the  ordinance. 
And  yet  the  petitioner's  main  objection 
to  the  ordinance  Is  that  it  does  not  pro- 
vide for  an  imprisonment  of  3  months,  in- 
stead of  85  days,  with  the  option  of  pay- 
ing a  fine,  and  avoiding  75  ot  the  85  days 
of  imprisonment.  We  think  the  ordinance 
is  clearly  within  the  powers  conferred  by 
the  incorporating  act,  and  not  in  conflict 
with  any  grneral  law. 

In  Ex  parte  Rosenheim,  88  Cal.  890,  23 
Pac.  Rep.  372,  a  case  which  seems  to  be 
very  much  relied  on  by  counsel  for  peti* 
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tloner,  the  court  ronatrned  a  provision  of 
the  Penal  Code,  and  held  that  It  did  not 
authorize  imprisonment  tor  the  nonpaj- 
ment  of  aflne  where  thejodgment  Imposed 
both  Imprisonment  nud  fine.  In  tbatcase 
the  Judgment  was  that  the  defendant  be 
Imprisoned  for  the  lull  term  fixed  by  the 
Code,  and  afterwards  Imprisoned  until  the 
Hoe  should  be  satisfied,  at  a  specified  rate 
per  day.  We  are  not  now  called  upon  to 
construe  any  such  proTlslons  of  law  as 
were  construed  in  that  case.  All  that  we 
are  required  to  do  in  this  case  is  to  decide 
whether  the  ordinance  which  petitioner 
was  convicted  of  violating  Is  a  valid  one. 
If  valid,  the  legality  of  the  Imprisunment 
of  petitioner  is  nnqupstlonable.  We  are 
not  satisfied  that  the  ordinance  is  invalid; 
therefore  the  petition  is  dismissed,  and 
petitioner  remanded. 

We  concur:  Bbattt,  G.  J. ;  Habbison, 
J.;  Db  Haven,  J. 

MvFaki.akd.  J.  I  dissent.  The  maxi- 
mum term  of  iropriRonment  prescribed  by 
the  ordinance  is  10  days,  and  I  do  not 
think  that  thu  petitioner  can  be  legally  im- 
prisoned longer  than  that  time.  The  law 
under  which  he  was  tried  in  not  the  char- 
ter, hut  the  ordinance;  and,  aH  that  law 
prescribes  lU  days  as  the  maximum  term 
of  imprisonment,  hecannut,  under  the  gen- 
eral statutory  rule,  be  imprisoned  lunger 
than  that  time  under  the  guise  of  working 
out  a  fine. 

Patebson,  J.  I  dissent.  When  the  leg- 
islature said  that  violations  ot  the  ordi- 
nances might  be  punished  by  "fine  or  im- 
prisonment or  both  "  it  meant  to  provide 
tor  precisely  the  same  kind  of  punishment 
It  baa  provided  for  in  a  multitude  of  cases 
In  the  Penal  Code,  where  the  court  is  an- 
tborixed  to  impose  a  fine  or  imprisonment 
or  both.  We  have  held  here  in  several  cases 
lately  thiit  tbe  power  to  impose  a  fine  or 
Imprisonment  or  both  does  not  Include 
the  power  to  impose  a  fixed  term  of  im- 
prisonment and  a  fine,  and  also  Imprison- 
ment for  nonpayment  of  the  fine.  The 
Judgment  may  be  for  a  fixed  term  of  im- 
prisonment, and  a  fine  to  be  enforced  by 
execution;  but  it  cannot  be  fur  a  fixed 
term,  a  fine,  and  imprisonment  in  satisfac- 
tion ot  the  fine.  Ex  parte  Rosenheim,  83 
Cal.  888,  23  Pac.  Rep.  872;  Lrf>wrey  v. 
Hogue,  85  Cal.  600,  24  Pac.  Rep.  U95.  It 
seems  to  me  that  there  Is  an  obvious  In- 
eonsistency  between  those  decisions  and 
the  decision  In  this  case.  It  Is  said  that 
the  trustees  are  clothed  with  general  au- 
thority to  enforce  all  municipal  regula- 
tions, and  that  imprisonment  is  acommon 
and  not  an  unreasonable  mode  ot  enfor- 
cing payment  of  aflne.  The  same  thing 
could  have  been  said  in  the  Rosenheim  and 
other  cases;  but  tbe  question  there  con- 
sidered— as  it  is  here— is  not  as  to  the  rea- 
sonableness of  the  method  of  enforcing 
payment  or  satisfaction  ot  the  fine,  but 
tbe  power  of  the  court  to  Impose  tbe  ad- 
ditional penalty.  I  am  unable  to  appre- 
ciate the  force  of  the  suggestion  that,  the 
whole  term  of  imprisonment  being  less 
than  three  mouths,— the  maximum  term 
ot  Imprisonment  allowed  by  tbe  charter, 
\ja9r.ao.ll—60 


—tbe  petitioner  cannot  complain.  Tbeleg- 
islature  has  provided  that  the  penalty  tor 
battery  shall  be  a  flnenotexceedlngf  1,000, 
or  Imprisonment  In  the  county  Jail  not  ex- 
ceeding 6  months,  or  both.  Lowrey  waa 
convicted  of  buttery,  and  was  sentenced 
to  serve  a  term  of  80  days  and  pay  a  fine 
ot  9200,  with  the  usual  alternative  ot  Im- 
prisonment, until  the  fine  should  be  paid 
at  the  rate  of  one  day  for  every  dollar 
thereof.  If  he  had  remained  In  Jail  under 
the  Judgment,  according  to  its  terms,  until 
the  fine  was  satisfied,  the  imprisonment 
would  no*-  have  exceeded  the  maximum 
term  which  the  Justice  might  have  Im- 
posed ;  and  yet  we  held  that  tbe  alterna- 
tive clause  was  void.  Lowrey  v.  Hogue, 
suprn.  I  tbink  tbe  same  tbtng  sbould  be 
done  here. 


(M  Cal.  xvU) 

Ex  parte  Smith.    (No.  90,020.) 

{Supreme  Court  of  CcUifomia.    April  SO,  1893.) 

In  bank.    Petition  of  Smith  for  awrltof  Kabeaa 
eormu.    PeUtiooer  remanded. 
Weitenncm  4b  Bnntghton,  for  petittoner. 

Pxs  CuRiAK.  Tills  case  present*  the  same  gen- 
eral question*  which  wore  Involved  in  Ex  parte 
Or«eo,  (No.  20,025,)  29  Pao.  Rep.  783,  the  ded- 
■Ion  in  vrhich  bos  just  been  rendered,  and  upon 
the  authority  of  that  case  the  peUtion  Is  di*. 
missed,  and  the  petitioner  remanded. 

(M  Cal.  *») 

San  Joaqthn  Land  ft  Water  Co.  t. 

Beecbbb  et  &l.    (No.  14,239.) 
(Suvreme  Court  vf  Calif  omia.    April  80, 1809.) 

COBPORATIOHS— CONTKAOT  FKEUmNABT  TO  IXOOa- 
POKATION — CONSTBOOTION— AUTHORITT  OV  AOBST 

— JoDiciAi.  OranoHS—DioT A— Substitution  or 
Pabtibs. 

1.  By  an  instrument  preliminary  to  inoorpo- 
ratlon  the  aubscribera  agreed  to  talte  the  number 
of  shares  set  opposite  their  names  respeotively, 
and  to  pay  20  per  cent  ot  the  par  value  of  the 
shares  so  subscribed  to  one  W.  By  the  same  in- 
strument the  subscribers  appointed  defendants 
and  another  as  their  agents  and  as  the  agents  ot 
thu  corporation  to  l>e  formed,  with  autbori^  to 
purchase  property  for  the  corporation,  and  to 
draw  from  W.  the  money  paid  to  him,  and  to  use 
such  money  In  paying  for  the  property  purchased, 
field,  that  defendants  and  their  colleague  were 
authorized,  as  agents  of  the  subscribers,  to  ne- 
gotiate for  the  purchase  of  property  until  the  for- 
mation of  tbe  oorporation,  when  tbelr  agency  for 
the  subscribers  would  cease,  and  thereafter  they 
should  act  for  tbe  corporation. 

2.  Buoh  instrument  did  not  give  defendants 
and  their  colleague  the  custody  of  the  money 
paid  to  W. 

8.  In  a  prior  action  by  W.  for  the  recovery  of 
tbe  20  per  cent,  agreed  to  be  paid  by  tbe  sab- 
■oribers,  to  which  action  tbe  corporation  was  not 
a  party,  any  statement  in  tbe  opinion  rendered 
by  the  supreme  court  on  appeal  thereto,  that 
the  corponition  had  no  right  to  tbe  custody  of  the 
money  collected  by  W.,  was  dictum  binding 
neither  on  the  court  nor  on  the  corporation. 

4.  In  an  action  by  the  oorporation  agalnat 
W.  for  the  money  collected  by  him  as  money  held 
by  him  for  plaintiff's  use  and  benefit,  where 
defendants,  who  had  repudiated  their  agency  for 
plaintiff,  were  substituted  as  defendants  for  W., 
the  substitution  of  their  coagent  also  was  not 
necessary  for  the  determination  of  plaintiffs 
right  to  the  money- 
Department  1.  Appeal  from  soperlor 
court,  San  Joaquin  county;  J.  0.8win- 
NEBTON,  Judge. 
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Action  by  San  Joaqoln  Land  &  Water 
Company  against  F.  M.  West,  for  whom 
J.  L.  Beecber  and  George  Gray  were  sub- 
stituted. J adgment  ror  plaintiff.  Defend- 
ants appeal.    Allirtned. 

E.  S.  Pillsbury  and  W.  L.  Dudley,  (Gor- 
don BlHttding,  of  counsel,)  for  appellants. 
Baldwin  &  Campbell,  S.  D.  Woods,  and  P. 
W.  Bennett,  for  respondent. 

Habribon,  J.  Tbe  controversy  Involved 
In  tbis  action  arises  out  of  tbe  construc- 
tion to  be  given  to  tbe  terms  of  an  Instru- 
ment executed  between  the  anbscribers 
thereto  for  tbe  Incorporation  of  tbe  plain- 
tiff, and  preliminary  to  sncb  incorpora- 
tion. The  instrument  Itself  was  before 
tbis  court  In  the  case  of  West  v.  Crawford, 
80  Cal.  19,  21  Pac.  Rep.  1123,  and  Is  there 
set  out  at  length.  It  was  then  held  that 
West  was  authorized  to  collect  In  his  own 
name  20  per  cent,  of  the  amount  that  the 
parties  to  that  instrument  had  agreed 
to  suDBcrlbe  to  tbe  capital  stock  ot  the 
plaintiff,  by  reason  of  their  express  agree- 
ment therein  to  pay  It  to  him.  After  that  de- 
cision the  subscrihers  paid  this  20  per  cent, 
to  West,  and  at  the  commencement  of  this 
action  he  had  in  his  hands  of  the  amount 
80  collected  by  htm,  y35,H61.2,5,  for  the  re- 
covery of  which  the  plaintiff  brought  this 
action,  as  money  bad  and  received  by  him 
to  and  fur  its  use  and  benolit.  After  the 
commencement  of  the  action.  West,  under 
the  order  of  the  court  therefor,  paid  the 
money  to  the  clerk  ot  the  court,  to  be  held 
subject  to  the  order  of  the  court,  and  the 
appellants  were  substituted  as  defendants 
In  his  place,  and  answered  the  complaint. 
Upon  tbe  trial  of  the  issues  the  court  ren- 
dered Judgment  in  favor  of  the  plaintiff, 
from  which  tbe  defendants  who  were  sub- 
stituted fur  West  have  appealed. 

1.  The  agreement  in  question  is  of  that 
character  which  is  not  uufrequently  made 
by  the  subscribers  to  a  corporation  prior  to 
its  actual  incorporation,  and  as  prelimi- 
nary thereto,— its  object  being  for  their 
mutual  benefit  and  protection  until  tbe 
organization  of  the  corporate  body,  and 
also  fur  the  ultimate  benefit  of  the  cor- 
poration. Upon  the  formation  of  the  cor- 
poration such  an  agreement,  with  its  ad- 
yantages  and  rights,  inures  to  tbe  benefit 
of  the  corporation,  irrespective  uf  any 
agreement  or  want  of  agreement  to  that 
effect,  and  notwithstanding  it  may  con- 
tain special  provisions  for  carrying  its 
own  terms  into  execution.  By  the  ex- 
press terms  of  this  instrument  West  was 
simply  "the  agent  to  collect  the  amount" 
which  should  become  due  to  the  jilaintlff 
by  virtue  of  tbe  subscription  to  its  capital 
stock  which  tbe  parties  to  the  Instrument 
should  make  In  pursuance  of  their  agree- 
ment. By  the  Instrument  itself  the  sub- 
scribers agreed  to  "take,"  1.  e.,  to  sub- 
sclbe  for,  the  number  of  shares  set  oppo- 
site their  names  respectively,  and  "to  pay 
twenty  per  cent,  ot  the  par  value  of  said 
shares  so  subscribed,  and  that  they  would 
pay  '  tbe  same*  to  West  in  five  days  after 
tbe  articles  ot  incorporation  were  filed. 
Tbe  only  money  which  the  subscribers 
agreed  to  pay  to  West  was  for  the  stock 
which  they  should  subscribe  fur  to  the 
plaintiff,  and  West    was    simply  consti- 


tuted tbe  'agent'  for  the  corporation,  to 
collect  the  amount  which  should  become 
'due'  under  their  subscription,  and,  after 
its  collection,  to  hold  It  for  the  use  and 
benefit  of  the  corporation.  By  tbe  same 
instrument  the  subscribers  appointed  tbe 
appellants,  together  with  one  Shippee,  as 
their  '  agents,'  and  '  the  agents  of  the  cor- 
poration so  to  be  formed,'  with  authority 
to 'negotiate  for  the  purchase 'of  prop- 
erty'for  said  corporation,' and  to  draw 
from  West  any  or  all  moneys  paid  to  him, 
'andusesald  money  for  paying  for  same.'" 
Giving  to  this  language  Its  reasonable 
construction, it  was  an  authority  to  tbese 
three  individuals,  as  agents  ot  the  sub- 
scribers prior  to  tbe  organisation  ot  the 
corporation,  to  make  negotiations  tor  the 
purchase  of  tbe  property,  and  that,  upon 
the  formation  ot  the  corporation,  their 
agency  for  the  subscribers  should  cease, 
and  thereafter  they  should  act  tor  tbe 
corporation.  They  conld  not  be  the 
agents  of  the  subscribers  and  ot  tbe  corpo- 
ration for  the  same  purpose  at  the  same 
time.  Inasmuch  as  the  interests  of  tbe 
subscribers  as  individuals  would  be  ad- 
verse to  the  interests  ot  the  corporation. 
Tbe  Instrument  does  not  provide  that  tbe 
appellants,  with  Shippee,  should  at  any 
time  be  the  custodians  of  the  money  col- 
lected by  West.  They  were  only  to 
"draw"  from  him  such  money  us  they 
might  need  to  use  in  paying  for  any  prop- 
erty that  they  should:  purchase  for  the 
corporation;  and,  as  It  Is  not  claimed 
that  they  have  negotiated  lor  the  pur- 
chase of  any  property  for  tbe  corporation, 
there  was  no  occasion  for  them  to  draw 
any  ot  the  money  from  West,  or  for  him 
to  deliver  It  tn  tbem.  They,  as  well  as 
West,  were  at  all  times  after  the  incorpora- 
tion of  the  plaintiff  only  its  "agents," 
and, having  no  interest  coupled  with  their 
agency,  it  was  competent  for  the  plaintiff 
to  remove  them  at  any  time,  and  appoint 
other  agents  in  their  place,  or  itself  as- 
sume the  custody  and  disposition  of  tbe 
money.  Tbe  fludlng  ot  the  court  that 
upon  the  incorporation  of  the  plaintiff  the 
appellants  not  only  ceased  to  act  as  the 
agents  of  the  subscribers,  but  that,  "be- 
fore any  of  the  moueys  were  paid  to  West, 
they  repudiated  such  agency,  and  refused 
to  act  under  said  appointment,  and  whol- 
l.v  abandoned  tbe  same,"  fully  established 
the  right  of  the  plaintiff  as  against  their 
claim  to  the  custody  of  tbe  money. 

The  appellants,  however,  contend  that 
the  court  below  in  its  Judgment  disre- 
garded the  construction  given  to  the 
agreement  by  this  court  in  its  opinion  ia 
the  case  ot  West  v.  Crawford,  supra ;  and 
that  it  was  then  held  that  the  plaintiff 
herein  had  no  right  to  the  custody  ot  the 
moneys  which  might  be  collected  by  West 
under  that  agreement.  While  there  is 
some  language  in  that  opinion  that  up- 
holds this  contention,  the  opinion  must 
be  consti'ued  with  reference  to  the  case 
then  before  the  court  for  Its  determina- 
tion. That  was  merely  whether  West 
could  maintain  an  action  tor  tbe  recovery 
of  the  20  per  cent,  agreed  to  be  paid  by 
the  subscribers,  and  his  right  to  maintain 
such  action  was  upheld  upon  the  ground 
that  tbe  subscribers  bad  made  an  expreas 
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promlne  to  pay  It  to  Ijfni  nt  a  fixed  dote 
after  the  fillnti;  of  tbn  articles  of  incorpora- 
tion. The  only  parties  before  tfae  court 
were  West  and  some  of  the  BobHcrltiers. 
and  the  ultimate  riaht  to  the  custudy  of 
the  money  was  not  Involved  In  the  action. 
For  the  purpose  of  meeting  the  ar^innent 
of  the  appeilonts  therein  that  the  money 
belonged  to  the  corporation,  and  could  be 
collected  only  by  it  in  the  manner  pro- 
vided by  statute  for  collecting  assess- 
meots,  it  was  stated  In  the  opinion  that  it 
did  not  appear  from  the  agreement  that 
the  corporation  would  ever  be  entitled  to 
receive  the  money.  It  was  not  Intended 
thereby  to  preclude  the  corporation  from 
assertine  its  rlKbt  to  the  money,  nor 
could  any  statement  lu  the  opinion  have 
that  effect.  The  corporation  was  not 
before  the  court,  and,  as  its  rlRht  to  the 
money  had  not  been  submitted  by  It  to 
this  court  for  determination,  It  could  not 
be  estopped  by  any  statement  in  the  opin- 
ion from  subsequently  asserting  such 
right,  and  any  statement  in  the  opinion 
respecting  Its  right  to  the  money  would 
be  only  a  dictum,  and  not  binding  either 
upon  the  court  or  the  corporation. 

2.  It  was  not  necessary  that  Shippee 
should  bare  been  made  a  party  defendant. 
The  action  was  brought  originally 
against  West  to  recover  certain  moneys 
which  had  been  collected  and  were  held 
by  him  for  the  use  and  benefit  of  the  plain- 
tiff. This  money  was  paid  Into  court, 
and  the  appellants  were  substituted  as  de- 
fendants in  place  of  West,  and  in  their 
cross  complaint  they  ask  that  the  money 
be  paid  to  them  aiono.  Inasmuch  as 
West  held  the  money  for  the  use  and  bene- 
fit of  the  plaintiff,  he  could  not,  by  paying 
that  money  into  court,  change  or  dimin- 
ish the  right  of  the  plaintiff  to  receive  It, 
nor  was  its  right  In  any  respect  affected 
by  the  substitution  of  the  appellants  as 
defendants  In  the  place  of  West.  The  ap- 
pellants, after  having  repudiated  their 
agency,  cannot  claim  that  Shippee's  pres- 
ence in  conrt  was  esHential  to  a  determina- 
tion of  the  plRintirf'H  right.  Shippee  and 
the  apiieiiants  are  In  no  respect  trustees 
under  the  instrument  tor  the  purpose  of 
carrying  into  effect  any  of  its  provisions. 
There  was  no  trust  created  by  the  instru- 
ment other  than  such  a  trust  as  always 
exists  between  a  principal  and  his  agent, 
nor  do  the  moneys  In  question  constitute 
a  trust  fund  to  be  disposed  of  under  the 
directions  of  a  court  of  equity.  They  are 
simply  moneys  belonging  to  the  plaintiff, 
and  which  it  has  the  right  at  any  time  to 
demand  from  Its  agent.  The  Judgment 
and  order  are  affirmed. 

Weconcnr:  Qarodttk,J. ;  DbHaven.J. 


State  ex  rel.  Bakkr  v.  Payne, County 
Clerk. 

(Supreme  Court  <tf  Oregon.    April  30, 1893.) 

Klbotioh  of  ArroRyBr  Oe^bral — Constrdotion 
OP  Statutk. 
TTuder  the  act  oreating  the  otSce  of  attor- 
ney general,  (Sess.  Laws  18U1,  p.  188,)  and  pro- 
vidinK  by  section  2  that  there  shall  be  elected  at 
the  general  election  beld  in  June,  18SM,  and  each 
fourth  year  thereafter,  an  attorney  general,  who 


shall  hold  his  offlce  for  foor  years,  and  nntll  his 
successor  is  elected  and  qualified,  and  the  term 
of  the  offlce  shall  commence  on  the  same  day  as 
secretary  of  state,  (second  Monday,  January, 
1805;)  and  by  section  5  providing  that  on  the  ap- 
proval of  the  act,  and  at  any  time  when  a  va- 
cancy may  occur  in  the  offlce  of  attorney  general, 
the  governor  shall  appoint  a  person  to  be  attor- 
ney general,  who  shall  hold  the  offlce  "until  the 
next  general  election,  when  his  successor  shall  be 
elected  and  shall  qualify  as  provided  for  in  this 
act," — the  person  appointed  by  the  governor  to 
flu  the  vacancy  will  hold  only  until  some  one  is 
elected  at  the  "next  geueral  election"  (June,  1892) 
to  hold  for  the  fraotioual  part  of  the  term. 
Strahak,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Linn  county; 
R.  P.  BoisK,  Judge. 

Mandamus  on  the  relation  of  William  E. 
Baker  against  N.  P.  Payne,  county  clerk. 
Writ  allowed.  Defendant  appeals.  Af- 
firmed. 

J.  K.  Weatherford and  Jilackbvro  A  Wnt- 
aon,  for  appellant.  Moatanye  &  Haekte- 
man,  F.  P.  Maya,  and  G.  O.  Bingham, 
Dist.  Atty.,  for  respondent. 

Lord,  J.  This  is  a  proceeding  for  a 
mandamus,  brought  by  the  state  of  Ore- 
gon, upon  the  relation  of  William  E.  Ba- 
ker, who  is  alleged  to  be  a  citizen  and  vot> 
er  of  Linn  county,  Or.,  to  compel  the  de- 
fendant and  appellant,  as  county  clerk  of 
said  county,  to  corret;t  his  notices  of  elec- 
tion for  the  general  election  to  be  held  in 
June,  1892,  by  naming  tliereln  the  offlce  of 
attorney  general  for  the  state  of  Oregon 
to  be  niled  thereat.  Upon  the  presenta- 
tion of  the  petition  an  order  was  made  by 
the  Judge  that  an  alternative  writ  of 
raaflrfaujus  issue, directed  to  the  defendant, 
commanding  him  to  correct  said  notices 
by  naming  the  office  of  attorney  general 
of  the  state  of  Oregon  to  be  filled  at  said 
general  election,  or  show  cause  why  he 
has  not  done  so.  Upon  the  return  day  the 
defendant  returned  said  writ,  with  his  an- 
swer annexed  thereto,  in  which  he  denied 
all  the  material  ullegations  in  said  peti- 
tion, and  for  a  further  and  separate  de- 
fense. In  substance,  alleged  "that,  pursu- 
ant to  the  provision  of  an  act  of  the  legis- 
lative assembly  of  the  state  of  Oregon, 
entitled  '  An  act  to  create  the  office  of  at- 
torney general,  provide  the  duties,  and  iix 
the  compensation,'  filed  In  the  offlreof  sec- 
retary of  state  February  21, 185)1,  It  was 
made  the  duty  of  the  governor  of  the 
state  of  Oregon  to  appoint  a  suitable 
person  to  be  attorney  general  of  the  state 
of  Oregon,  and  that,  pursuant  to  the 
provisions  of  the  act,  his  excellency,  the 
governor,  did,  on  or  about  the  2l8t  day  of 
May,  1S91,  appoint  Geo.  E.  Chamberlain 
such  attorney  general,  and  that  said  ap- 
pointee did  thereupon  qualify  and  enter 
upon  the  duties  of  such  office,  and  that  he 
is  now  the  duly-qualified  incumbent:  that, 
under  the  provisions  of  said  act,  there  is 
to  be  elected  by  the  qualified  electors  of 
the  state  of  Oregon,  ut  the  general  elec- 
tion to  be  held  in  June,  1894,  and  every 
fourth  year  thereafter,  an  attorney  gener- 
al, who  shall  bold  his  offlce  for  the  term 
of  four  years,  and  until  bis  successor  is 
elected  and  qualified,  and  that  the  term  of 
the  office  of  attorney  general  shall  com- 
mence on  the  same  day  as  secretary  of 
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state,  as  now  provided  by  law;  that  such 
appointee,  the  present  Incumbent,  as  de- 
fendant is  Informed  and  believeB,  la  enti- 
tled to  hold  his  eald  office  until  the  general 
election  In  June,  1894;  that  for  thereaaons 
net  out  In  bis  answer,  and  not  ntherwlse, 
defendant  has  refused,  and  Htlll  refuues,  to 
Klve  notice  of  the  election  of  an  attorney 
general:  and  be  prays  said  writ  be 
quashed,"  etc.,  "and  for  bla  costs  and  dis- 
bursements." The  separate  answer  was 
demurred  to,  and,  the  cause  coming  on  for 
bearing,  the  court  sustained  the  demurrer, 
and,  the  defendant  refusing  further  to 
plead  or  answer,  It  was  ordered  that  a 
peremptory  writ  issue,  directed  to  the  de- 
fendant, "commanding  bim  to  insert  In  the 
notices  of  election  for  each  election  precinct 
)n  said  county  that  au  attorney  general 
will  be  voted  for  and  elected  at  tlie  next 
general  election  to  be  held  In  June,  1S92. " 
From  this  order  this  appeal  has  been 
taken. 

The  only  question  to  be  determined  is 
whether  there  is  an  attorney  general  to  be 
elected  at  the  next  generalelectionin  June, 
1892,  and  the  solution  of  this  questi<m  In- 
volves the  construction  of  sertlons  2  and 
5  of  an  act  of  the  legislative  assembly, 
entitled  "An  act  to  create  the  office  of  at- 
torney general,  provide  the  duties,  and  fix 
the  cumpensatlon,"  to  be  found  in  the  Ses- 
sion Laws  of  Oregon  for  1891,  p.  18S.  The 
second  section  of  said  act  reads  as  follows: 
"There  shall  be  elected  by  the  qualified 
voters  of  the  state  of  Oregon,  at  the  gen- 
eral election  held  in  June,  1S94,  and  each 
fourth  year  thereafter,  an  attorney  gener- 
al, who  shall  hold  his  office  for  the  terra  of 
four  years,  and  until  his  successor  is  elect- 
ed and  qualified  ;  and  the  term  of  theofilce 
of  the  attorney  general  shall  commenceon 
the  same  day  as  secretary  of  state,  as 
now  provided  by  law. "  The  provisions  of 
this  section  relate  solely  to  the  election  of 
u  person  to  a  full  or  vacant  term  of  four 
.years  in  the  office  of  attorney  general. 
They  have  no  reference  to  a  vacancy  in  a 
term,  or  n  fractional  part  of  a  term.  This 
becomes  manifest  when  the  different  pro- 
visions of  the  Hcction  are  examined  and 
their  purpose  understood.  The  section 
provides  that  an  attorney  general  shall  be 
elected  in  June,  1894,  and  every  four  years 
thereafter,  who  shall  hold  his  office  lor 
four  years,  and  that  the  term  of  his  office 
shall  commence  on  the  same  day  as  secre- 
tary of  state.  Here,  it  will  be  noted,  as 
regards  n  full  or  vacant  term  to  be  filled 
by  election,  the  time  of  his  election,  the 
commencement  of  his  term,  aud  its  dura- 
tion of  four  years,  is  the  same  as  is  pro- 
vided for  governor,  secretary  of  state,  and 
treasurer.  The  evident  purpose  is  to  pre- 
serve uniformity  in  the  tenure  of  state 
offices.  As  the  next  four-year  or  full 
term  of  these  officers  will  not  commence 
until  the  second  Monday  in  January,  1895, 
ne^t  after  their  election  in  June.  1894,  it 
was  necessary,  if  the  attorney  general's 
term  was  to  commence  at  the  same  time 
and  be  of  the  same  duration,  that  he 
should  be  elected  at  the  same  time,  name- 
ly, in  .Tune,  1894.  Hence  the  section  pro- 
vided that  an  attorney  general  should  be 
elected  In  June,  1894,  for  a  term  of  four 
years,  and  that  his  term  should  commence 


on  the  name  day  as  the  term  of  the  oflSce 
of  secretary  of  state.  This  construction 
makes  operative  every  part  of  the  section, 
without  affecting  the  ordinary  meanins 
of  Its  language,  and,  unless  it  Is  lo  conflict 
with  some  other  section  of  the  act,  from 
which  it  is  clear  that  the  lawmaking  pow- 
er intended  otherwise,  it  must  be  regard- 
ed as  the  proper  construction.  It  is,  bow- 
ever,  in  respect  to  the  construction  to  be 
given  to  section  6  of  the  act  that  the  con- 
troversy mainly  arises.  This  section  pro- 
vides: "Upon  the  approval  of  this  act, 
and  at  any  time  when  a  vacancy  may  by 
any  cause  occur  In  the  office  of  attorney 
general,  the  governor  shall  appoint  a  suit- 
able person  to  be  attorney  general,  who 
shall  hold  the  office  until  the  next  general 
election,  when  his  successor  shall  be  elect- 
ed and  shall  qualify  as  provided  for  in  this 
act."  In  our  view,  this  section  relates 
exclusively  to  a  fractional  term,  or  a  va- 
cancy in  the  term  of  the  office  of  attorney 
general.  It  is  wholly  directed  to  the  fill- 
ing of  an  hiatus  In  a  term  of  such  office, 
which  may  for  any  cause  become  vacant, 
by  appointment,  aud  by  election.  If  a  gen- 
eral election  should  Intervene  before  such 
part  of  a  term  expired  after  the  aiipolnt- 
ment.  When  the  act  became  a  law,  in  Feb- 
ruary, 1891,  the  office  created  by  it  was 
vacant;  but  before  there  could  be  an  elec- 
tion fur  a  term  of  four  years,  as  provided 
b.y  section  2,  which  was  to  commence  on 
the  second  Mundaj'  in  January,  1895,  the 
commencement  <if  the  secretary  ol  state's 
term  of  office,  tbere  existed  a  fractional 
part  of  a  term,  extending  between  these 
periods,  which  this  section  contemplated 
should  be  filled  In  the  manner  provided 
therein.  This  vacancy,  existing  upon  the 
approval  of  the  act  creating  the  office, 
stands  precisely  upon  the  same  footing  as 
a  vacancy  occurring  hereafter  for  any 
cause,  such  as  the  death  or  resignation  of 
an  attorney  general  elected  for  a  full 
term.  In  either  of  these  cases  the  section, 
as  we  construe  It,  Is  Intended  to  apply  to 
a  fractional  or  unexpired  portion  of  a 
term. 

It  remains  now  to  test  the  application 
of  this  construction  of  the  pnrpose  of  sec- 
tion 5,  and  to  ascertoin  If  the  result  It 
works  out  is  consistent  with  that  section, 
and  not  In  conflict  with  section  2.  Upon 
the  approval  of  the  act  the  governor  was 
authorized  by  this  section  to  appoint  a 
suitable  person  to  be  attorney  general. 
There  was  then  existing  a  vacancy  in  the 
term  of  the  office  of  attorney  general,  ex- 
tending over  a  period  of  more  than  three 
years.  It  was  the  fractional  port  of  a 
term,  and,  after  an  appointment  was 
made  to  fill  It,  there  intervenes  a  general 
election  to  be  held  In  June,  1892,  before 
such  term  expires,  and  a  new  term  begins. 
The  section  further  provides  that  the  suit- 
able person  appointed  by  the  governor 
"shall  hold  theofBce  until  thenext  general 
election,"  whicii,  according  to  the  plain 
meaning  of  the  words,  would  be. the  gen- 
eral election  to  be  held  in  June,  1892. 
The  "next  general  election,"  especially  in 
view  of  the  fact  that  our  constitution  pro- 
vides that  general  elections  shall  be  held 
on  the  first  Monday  in  June,  biennially, 
(section  14,  art.  2,)  after  the  appointment 
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of  the  preftent  incniDbent  In  lK91,is  not 
"the  general  election  held  in  June,  1894," 
provided  by  section  2,  but  It  la  the  "nest 
Kuneral  election,"  which  Is  to  be  held  In 
Jane,  1892.  Nor  is  this  resalt  affected  by 
the  concluding  words,  "when  bis  Hucces- 
Hor  Hhall  be  elected  and  «hall  qualify  as 
provided  for  In  this  act.**  "  When  his  suc- 
cesaor  shall  be  elrcted"  retera  to  the  "nest 
general  election,"  which  precedes  "when," 
or  at  which  time,  the  "successor"  to  the 
person  appointed  by  the  governor  "shall 
be  elected"  and  "shall  qualify  as  provided 
for  in  this  act,"  which  la  by  filing  hiscertiO- 
cate  with  his  oath  of  office  Indorsed  there- 
on, etc.,  aH  prescribed  by  section  0  of  the 
act.  To  take  the  whole  section  and  con- 
strue it  as  we  understand  It,  with  explana- 
tions, it  would  read  In  this  wise:  "Up- 
on the  approval  of  thla  act  •  ♦  •  the 
Kovei-nur  shall  appoint  a  suitable  perBon 
to  be  attorney  general,  who  shall  hold  the 
office  until  the  next  general  election,  when 
[at  wbicb  time]  hia  succesaor  [the  successor 
to  the  person  appointed  by  the  governor] 
shall  be  elected  [at  the  next  general  elec- 
tion as  provided  in  this  section]  and  shall 
qualify  as  provided  for  in  this  act, "  ( which 
is  prescribed  by  section  6  of  the  act.)  It 
was  contended  tor  the  appellant  that  the 
words  in  section  5,  "  the  next  general  elec- 
tion," when  construed  in  connection  witli 
the  words  or  language  which  follow, 
"when  his  succeMor  shall  bedected  and 
qualified  as  provided  for  In  this  act."  re- 
ferred to  "the  general  election  held  In  June, 
18!)4,"and  not,  as  the  words  would  seem  to 
Import,  at  "the  next  general  election," 
which  is  to  beheld  In  June.  189:2.  But  "  the 
next  general  election  ""provided  for  in  this 
act,"  when  a  vacancy  exists  in  a  part  of  a 
term  of  such  office,  is  provided  by  section  5, 
and  not  by  section 2,  as tbatsection relates 
to  the  tilling  of  the  office  of  attorney  gen- 
eral by  election  for  a  term  of  four  yen  re. 
It  is  to  vacancies  iu  an  unexpired  term  to 
which  section  5  applies,  and  if  there  is  such 
a  vacancy  the  governor  fills  it  until  "the 
next  general  election,"  when.  If  the  term 
has  not  yet  expired,  the  people  till  it  at 
"the  next  general  election"  for  such  unex- 
pired portion  of  the  term,  When  there 
can  be  no  general  election  Intervening  be- 
tween the  appointment  of  the  governor 
and  the  expiration  of  the  term,  the  ap- 
pointment of  the  governor  then  tills  the 
unexpired  term.  At  the  argument,  by 
way  of  illustration,  counsel  was  aoked  if 
an  attorney  genera!  should  die  or  resign 
in  a  few  days  after  his  election  in  June, 
1894,  leaving  a  vacancy  in  such  office  to  he 
died  for  Huch  unexpired  term,  whether  the 
person  appointed  by  the  governor  would 
hold  the  office  for  the  whole  of  such  unex- 
pired term,  or  until  the  next  general  elec- 
tion, when  bis  succesaor  could  be  elected 
to  till  the  vacancy  for  the  remaining  part 
of  the  unexpired  term.  His  answer  was 
couHistent  with  bis  argument.  Heclaimed 
that  the  appointee  of  the  governor  would 
bold  for  the  remaining  part  of  the  term, 
notwithstanding  "the  next  general  elec- 
tion "  In  section  3,  when  such  general  elec- 
tion Intervenes before"the  general  election 
to  be  held  iu  June,  1894. "  The  construc- 
tion contended  for  Is  to  violate  the  plain 
tneaning  of  the  words  "  the  next  general 


election,"  and  to  disregard  the  parpose 
which  the  section  was  designed  to  accom- 
plish. The  "golden  rule"  of  ronstraction 
is  to  give  effect  to  the  ordinary  meaning 
of  words  employed  in  a  statute,  unless  It 
be  clear  that  the  lawmaking  power  in- 
tended otherwise.  "  Every  word  and 
clanse,  if  possible, should  have  assigned  to 
it  u  meaning,  leaving  no  useless  words. " 
Bish.  Writ  Law,  §  82.  Statutes  must  rest 
on  the  words  used, "nothing adding  there- 
to, nothing  diminishing."  Railroad  Co.  v. 
U.  S.,  92  U.  8.  751. 

Another  contention  of  counsel  wa«  that 
section  5  should  have  added  or  interpolat- 
ed the  worda, "  for  officers  of  a  like  class,  or 
state  officers, "  so  as  to  make  the  section 
read  as  follows:  "Who  shall  hold  the 
office  nutil  the  nest  general  election  for 
officers  of  a  like  class,  or  for  state  officers, 
when  his  succesijor  shall  bn  elected  and 
shall  qualify,  as  provided  for  In  this  act." 
But  this  is  importing  words  into  the  stat- 
ute not  found  there,  to  sustain  the  con- 
struction contended  for,  and  to  give  the 
statute  and  the  section  a  particular  mean- 
ing which  they  would  not  bear  without 
thom.  As  Pattrbon,  J.,  said:  "I  see  the 
necessity  of  not  importing  into  statutes 
words  which  are  not  found  there  Such  a 
mode  of  interpretation  only  gives  occasion 
to  endless  difficulties."  Bex  v.  Burrell,  12 
Adol.  &  K.  468. 

As  to  the  contention  In  respect  to  the 
punctuation  of  the  statute,  it  Is  enough  to 
say  that  the  rule  is  that  courts  will.  In  the 
construction  of  statutes,  for  the  purpose 
of  arriving  at  the  real  meaning  and  inten- 
tion of  the  lawmakers,  disregard  the 
punctuation,  or  repunctuate,  if  need  be,  to 
render  clear  the  true  meaning  of  the  stat- 
ute. In  Gushing  v.  Worrick,  9  Gray,  382, 
it  was  held  that  "punctuation  was  not 
to  be  regarded  in  construing  a  statute. " 
Oakey,  J.,  says:  "The  courts  will 
repunctuate,  if  necessary  to  render  the 
meaning  clear. "  Allen  v.  Russell,  89  Ohio 
St.  387.  See,  also,  Gyger's  Estate,  05  Pa. 
St.  311 ;  Albright  v.  Payne,  43  Ohio  St.  14, 
1  N.  E.  Bep.  16. 

And.  finally,  it  was  claimed  that  tlie 
original  bill,  as  Introduced,  provided  for 
the  first  election  of  attorney  general  "at 
the  first  election  held  after  the  approval  of 
this  act,"  but  that  it  was  so  amended  aa 
to  provide  that  the  election  should  take 
place  in  June,  1894,  as  now  provided  b.v 
section  2.  This,  it  is  claimed,  shows  that 
it  was  the  intention  of  the  legislature 
that  no  election  of  attorney  general 
should  he  held  until  June,  1894,  and  that 
the  provision  in  sectiun  5  as  to  "the  next 
general  election"  simply  means  the  gen- 
eral election  in  June,  1894,  until  which 
time  the  appointee  of  the  governor  will 
hold  bis  office.  To  our  minds,  the  reason 
for  the  change  indicates  a  wholly  different 
purpose.  To  have  made  the  election  of 
attorney  general  to  take  place  "at  the  first 
general  election  held  after  the  approval  of 
the  act"  would  have  destroyed  the  uni- 
formity In  the  term  of  this  office  with 
other  state  offices,  which  was  accom- 
plished by  making  the  election  for  a  full 
term  take  place  in  June,  1894.  To  make 
the  election  take  place  at  the  first  general 
election  after  the   approval   of   the   act 
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would  hare  made  the  election  for  the  term 
of  four  years  take  place  In  Juue,  1892,  and 
in  BDch  case  It  would  hare  been  impossi- 
ble to  have  made  the  term  ot  the  office  of 
attorney  general  commence  on  the  same 
day  as  the  term  of  the  office  of  secretary 
of  state,  and  brouKht  about  the  uniform- 
ity which  Is  effected  by  making  the  elec- 
tion take  place  in  June,  18S>4.  That  coun- 
sel regarded  the  object  in  amending  sec- 
tion 2  was  to  preserve  uniformity  in  state 
offices  is  manifest  by  the  words  which  he 
sought  to  interpolate  into  section  6.  On 
the  other  band,  the  construction  we  have 
given  to  sections  2  and  5  needs  noartificial 
aid  or  words  interpolated  to  give  these 
sections  any  other  meaning,  or  any  par- 
ticular meaning,  than  the  words  natuVally 
bear.  This  construction  aims  to  give  to 
every  word  Its  ordinary  signification,  and 
to  every  clause  a  meaning  and  effect.  Un- 
der It,  as  provided  by  section  2,  there  will 
be  an  attorney  general  elected  in  June, 
1894,  who  will  hold  bis  office  for  a  full 
term  of  four  years,  and  whose  term  will 
commence  with  that  of  the  spcretary  of 
state;  thus  preserving  uniformity  in  the 
tenure  of  state  offices.  Prnjer  it,  as  sec- 
tion 5  provides,  when  a  vacancy  occurs  in 
a  term,  or  there  is  an  unexpired  term 
to  till,  the  governor  will  appoint  a  suit- 
able person,  who  will  hold  his  office 
until  the  next  general  election,  when, 
it  such  term  Is  still  unexpired,  the  power 
reverting  to  the  people,  they  will  fill  It  by 
electing  bis  successor  for  the  rerauinlng 
part  of  such  term.  From  these  considera- 
tions it  results  that  the  present  incum- 
bent, appointed  by  the  governor,  holds 
his  office  until  the  next  general  election, 
which  is  to  be  held  In  June.  1892.  when  his 
successor,  whoever  that  shall  be,  will  be 
elected ;  and  when  such  successor's  elec- 
tion shall  be  officially  known  and  de- 
clared, and  be  shall  qualify  as  prescribed 
by  section  6,  the  title  of  the  office  of  attor- 
ney general  will  be  transferred  to  him, 
and  he  will  be  the  attorney  general  of  the 
state  of  Oregon  for  the  balance  of  such 
term,  or  until  a  new  term  begins.  There 
was  no  error,  and  the  Judgment  must  be 
affirmed. 

Stuxbak,  C,  J .,  {difi/ienttnf;-)  This  pro- 
veeding  calls  for  a  construction  of  sections 
2  and  5  of  the  act  creating  the  office  of  at- 
torney general,  because,  if  the  attorney 
general  Iri  elective  at  the  ensuing  June  elec- 
tion, notice  thereof  should  be  given  in  like 
manner  as  notices  are  given  for  the  elec- 
tion of  other  state  officers,  and  it  is  made 
the  duty  of  the  county  clerk  to  give  such 
notice.  If  the  office  of  attorney  general  is 
to  be  filled  at  the  June  election  to  be  held 
in  1892,  the  judgment  of  the  court  below 
should  be  affirmed ;  but,  If  such  office  Is 
not  to  be  filled  by  an  election  until  1894, 
then  the  judgment  appealed  from  should 
be  reverseid  and  the  writ  dismissed.  It  Is 
a  well-settled  rule  that  in  the  construction 
of  a  Btatutethe  intention  ot  the  legislature 
is  to  be  ascertained  by  considering  the  en- 
tire statute.  (Suth.  St.  Const.  §  239;  Smith 
V.  Bandall,  6  Cal.  47;)  and  that  different 
sections  of  the  same  statute  must,  if  pos- 
sible, be  so  construed  as  to  be  consistent 
with  each  other,  (Merrill  t.  Harris,  26  N. 


H.  142;  Gates  t.  Salmon,  8S  Cal.  578: 
Sutb.  St.  Const.  §§  240,  241 ;  City  ot  San 
Diego  V.  Oranniss,  19  Pac.  Rep.  875,  77 
Cal.  511 ;)  and  so  as  to  effect  the  legis- 
lative Intention,  (Llndley  v.  Cross,  31  Ind. 
106.)  It  is  also  a  well-settled  rule  of  law 
that  "elections  cannot  be  held  and  offices 
acquired  at  the  mere  option  of  the  office 
seeker.  In  order,  therefore,  to  the  holding 
of  a  valid  election,  authority  so  to  hold  It 
must  be  found  conferred  by  the  people 
either  directly  through  the  constitution, 
which  they  themselves  orduined,  or  Indi- 
rectly through  the  enactments  of  their 
legal  representatives,  the  legislatnre. 
Without  such  authority,  no  election,  ex- 
cept It  be  one  held  with  the  unanimous 
consent  of  all  persons  entitled  to  partici- 
pate, can  be  of  any  legal  importance." 
(Mechem,  Pub.  Off.  §  170;  State  v.  Simon. 
20  Or.  371,26  Pac.  Rep.  170;)  and  enact- 
ments declaring  the  time  at  which  the  elec- 
tion shall  be  held  are  deemed  to  be  mat- 
ters of  substance,  and  must  Ite  substan- 
tially observed,  or  the  election  will  be  Toid, 
(Mechem,  Pub.  Ofl.  §  178.)  The  office  of 
attorney  general  is  not  an  office  specially 
provided  for  In  the  constitution,  but  one 
created  by  the  legislatnre,  and  the  legis- 
lature had  the  power  to  determine  when 
the  first  election  should  be  held  for  the 
purpose  of  filling  that  office  by  election; 
but  it  could  not  create  any  office  the  ten> 
ure  of  which  shall  be  longer  than  four 
years.  Article  15,  §  2,  of  the  constitution. 
Section  2  of  said  act  provides  that  "there 
shall  be  elected  by  the  qualified  voters  ot 
the  state  of  Oregon,  at  the  general  election 
to  be  held  in  June,  1894,  and  each  fourth 
year  thereafter,  an  attorney  general;" 
and  there  is  nonhere  in  the  stntuteany 
provision  for  the  election  ot  an  attorney 
genera]  prior  to  that  time,  unless  it  can 
be  held  that  the  fifth  section  provides  for 
an  election  in  1802;  and  whether  or  not 
this  section  does  so  provide  must  be  deter- 
mined by  so  construing  both  sections  that 
they  will  be  consistent  with  each  other. 
That  portion  of  section  5  which  calls  for  a 
construction  in  this  proceeding  Is  substan- 
tially as  follows:  "Upon  the  approval  of 
this  act,  *  •  •  the  governor  shall  ap- 
point a  suitable  person  to  be  attorney 
general,  who  shall  hold  his  office  until  the 
next  general  election,  when  his  successor 
shall  be  elected  and  qualified  as  provided 
in  this  act."  It  is  true  the  constitntion 
provides  that  general  elections  shall  be 
held  on  the  first  Monday  In  June,  bien- 
nially, (section  14,  art.  2,)  but  It  dues  not 
necessarily  follow  that  the  words,  "next 
general  election  when  his  successor  shall 
be  elected  and  qualified  as  provided  in  this 
act,"  mean  the  first  general  election  after 
the  passage  of  the  act ;  and  In  this  partic- 
ular instance  we  think  the  "next  general 
election"  referred  to  is  the  general  election 
to  be  held  In  June,  1894,  as  It  Is  the  only 
general  election  referred  to  in  the  act,  and 
iB  the  only  one  provided  for  therein.  We 
are  the  more  fully  satisfied  that  this  is  the 
proper  construction  of  these  two  sections 
for  the  following  reasons:  It  is  provided 
In  section  2  of  said  act  that  "  the  term  of 
the  office  of  attorney  general  shall  com- 
mence on  the  same  day  as  secretary  of 
state,  as  now  provided  by  la w ;"  and  this. 


Digitized  by 


Google 


Or.) 


DAVISSON  e.  MACKAY. 


791 


court  takes  ]adtcial  notice  that  the  term 
of  oSlce  ot  secretary  of  state  next  succeed- 
inK  the  criiutlon  of  the  ufflce  of  attomey 
Keneral  will  not  comnience  until  the  sec- 
ond Monday  In  January,  1895.  At  that 
time  the  attompj' general  to  be  elected  un- 
der this  act  must  qualify.  It  the  attorney 
general  should  be  elected  in  June,  1892,  he 
could  not  qualify  until  that  time;  but 
that  statute  expressly  provides  that  an 
attorney  general  must  be  elected  in  June, 
1894,  and  the  officer  elected  at  that  time 
must  qualify  on  the  same  date.  There 
would  then  be  two  persons  each  claimiug 
the  same  office  by  election,  and  both  re- 
quired to  qualify  on  the  same  day.  <S'ec- 
ODd.  The  «iriginal  bill  as  introduced  pro- 
vided for  the  first  election  of  attorney  gen- 
eral "at  the  first  election  held  after  the  ap- 
proval of  this  act,  "but  it  was  bo  amended 
as  to  provide  that  the  election  should 
take  place  in  June,  1894.  Senate  Jour. 
1891,  p.  5S7  This  shows  conclusively  that 
it  was  the  intention  of  the  legislature  that 
no  election  for  attorney  general  should  be 
held  until  June,  1894,  and  that  the  provi- 
sionin  section  5  simply  means  that  the  ap- 
pointee of  the  governor  should  bold  the 
office  until  the  next  general  election  at 
which  his  successor  should  be  elected  as 
provided  in  the  act,  to  wit,  at  the  general 
election  in  June,  18»4.  TlilnJ.  It  is  provid- 
ed in  said  act  that  the  attorney  general, 
when  elected,  shall  bold  his  office  tor  the 
term  of  four  years,  and  until  his  successor 
is  elected  and  qualified.  There  Is  no  pro- 
vision for  the  election  of  an  attorney  gen- 
eral for  a  shorter  time  than  four  years; 
and,  if  an  attorney  general  sbould  be 
elected  in  June,  1892,  his  term  would  cer- 
tainly be  for  four  years,  aud  nntll  his 
successor  is  elected  and  qualified.  State 
T.  Johns,  3  Or.  SSS,  where  it  was  held 
"the  term  of  an  office  attaches  to  the 
person  of  the  individual  elected  to  till  the 
same."  It  is  claimed  by  the  respondent 
that  the  court  cannot  look  to  the  senate 
Journal  tor  aid  In  construing  the  act,  but 
no  authority  is  cited  to  sustain  that  con- 
tention. It  is  a  well-known  fact  that  the 
debates  and  journals  of  coustltutional 
conventions  as  well  as  legislative  bodies 
are  constantly  consulted  and  referred  to 
for  the  purpose  of  aiding  courts  called  up- 
on to  expound  their  acts  and  construe 
tiieir  language.  In  arriving  at  a  conclusion 
as  to  the  true  meaning  of  the  language. 
In  construing  statutes  the  primary  object 
of  the  court  should  be  to  effectuate  the  in- 
tent of  the  lawmaker,  and  for  such  pur- 
pose it  is  proper  for  a  court  to  look  into 
the  circumstances  at  the  time,  and  the  ne- 
cessity which  called  for  the  enactment  of  a 
particular  statute.  Keith  v.  Quinney,  1 
Or.  364.  A.u6  in  State  ▼.  Simon,  supra, 
this  court,  per  Bean,  J.,  said:  'The  rule 
is  unquestioned  that  in  the  construction 
of  a  statute  the  cardinal  point  is  to  ascer- 
tain the  intention  of  the  legislature,  but  it 
is  Just  as  well  .'settled  that  this  Intention 
must  be  ascertained  from  the  words  used 
in  connection  with  the  surrounding  cir- 
cumstances."  Mowing  Co.  V.  Caldwell, 
54  fnd.  270;  Stout  v.  County  of  Grant, 
S  N.  E.  Rep.  222. 107  Ind.  ;{4:i;  7  Lawson, 
Rights.  Rem.  &  l?r.  I  3773;  New  England 
Car-Spring  Co.  v.  Baltimore  &  O.  R.  Co., 


11  Md.  81.  Now,  if  the  Intention  of  the 
legislature  can  be  ascertained  in  any  oth- 
er manner  than  from  the  language  used, 
we  know  of  no  more  certain  guide  or 
better  authority  for  that  purpose  than 
the  record  made  by  such  legislature,  while 
such  statute  was  under  consideration, 
and  the  proper  phraseology  to  be  em- 
ployed to  effectuate  the  legislative  intent 
was  the  very  matter  brought  to  the  at- 
tention of  the  legislature.  We  think, 
therefore,  that  in  construing  this  statute 
we  are  entitled  to  look  to  the  Journals  of 
the  senate  for  the  purpose  of  aiding  ns  in 
determining  the  legislative  Intent  in  all 
cases  where  the  intent  Is  not  obvious  from 
the  language  employed.  It  was  claimed 
by  the  respondent  that  under  section  IC, 
art.  5,  of  the  constitution  the  governor 
could  not  appoint  any  one  to  till  a  vacan- 
cy in  an  office  who  could  hold  such  office 
beyond  the  next  general  election  which 
might  be  held  after  such  officer  was  ap- 
pointed ;  but,  if  the  construction  which  we 
have  placed  upon  this  statute  be  correct, 
the  reasoning  of  this  court  in  State  v. 
Johns,  supra,  does  not  apply,  for  the  re(<- 
son  it  is  there  said:  "If  the  people  have 
surrendered  that  power,  [the  power  to 
elect,]  it  sbould  be  b.v  express  and  une- 
quivocal words."  In  this  case  the  legisla- 
ture, representing  the  people,  created  the 
office  of  attorney  general,  provided  when 
the  first  election  should  be  held  under  the 
act,  and  thereby  waived  the  right  to  elect 
at  any  time  prior  to  June,  1894.  The  pro- 
vision of  the  constitution  referred  to  does 
not  limit  the  right  of  governor  to  appoint 
to  an  office  until  the  next  succeeding  gen- 
eral election,  but  until  the  successor  of 
such  appointee  shall  be  elected  and  quali- 
fied; and.  If  no  election  is  provided  for  in 
this  act  prior  to  June,  1894,  none  can  be 
held,  and  the  present  Incumbent  would 
hold  the  office  until  his  successor  shall  be 
elected  at  that  time,  and  duly  qualified. 
We  are  therefore  of  the  opinion  that  no 
election  for  attorney  general  can  be  held 
at  the  ensuing  June  election,  and  that  the 
judgment  appealed  from  must  be  reversed, 
and  the  writ  dismissed. 


Davibson  et  al.  t.  Mackay  et  al. 
(Supreme  Court  of  Oregon.  April  U,  1893.) 
LiBX  OP  BxEcnriox. 
In  a  snlt  to  enjoin  the  sale  of  real  estate 
on  execution,  It  appeared  that  in  1876  the  owner 
of  the  land  conveyed  it  to  the  wife  of  H. :  that 
she  sold  the  land  to  W. ,  who  went  into  posses- 
sion in  July,  1801,  but  that  the  deed  to  him  was 
defective,  and  failed  to  convey  title;  that  in 
ISSO,  while  W.  was  in  possession,  the  wife  coc- 
veyod  the  land  to  another,  who  subsequently  sold 
it  to  R. :  that  in  1888  W.  commenced  suit  against 
K.,  and  procured  adecree  declaring  the  purchase 
price  paid  by  W.  a  lien  on  the  land,  and  direct- 
ing the  same  to  be  sold ;  that  the  land  was  sold 
at  sheriff's  sale,  and  plulntifls  became  purchas- 
ers. Defendant  D.  secured  a  Judgment  against 
H.  in  18TT.  The  judgment  became  dormant  be- 
fore W.  brought  suit  against  R.  to  enforce  his 
lien,  but  it  was  rcdocketed  in  1889.  In  Octo)>er, 
1881,  D.  saed  H.  and  wife  to  subject  the  land  to 
the  payment  of  the  Judgment  ot  1877,  alleging 
that  U.  had  paid  the  purchase  priue  for  the  land, 
and  had  the  deed  made  in  his  wife's  name  in  or- 
der to  delraud  D.  A  decree  was  entered  in  1880, 
declaring  the  deed  void,  and  that  the  Judgment 
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of  1877  Tm  satisfied  ont  of  the  land.  The  exeoa- 
tlon  songht  to  be  enjoined  was  issued  on  the 
jDdgment  of  1877.  Held,  that  W.'s  equities  were 
superior  to  those  of  D.,  and  passed  to  plaintiffs 
by  the  sheriff's  sale. 

Appeal  from  clrcolt  coart,  Benton  coun- 
ty; M.  L.  Pipes,  Judge. 

Suit  by  Halpti  M.  Oavlaaon  and  Cealla  C. 
Hartless  against  William  Mackay  and  F. 
B.  Dunn  to  enjoin  tlie  sale  of  real  estate 
on  execution.  Decree  for  plaintiffs.  De- 
fendants appeal.    Affirmed. 

J.  W.  Raybarn,  for  appellants.  John 
Bttmett,  John  Kehay,  and  W.  S.  McFad- 
den,  for  respondents. 

Lord,  J.  This  Is  a  suit  for  an  Injunction 
to  enjoin  tlie  sale  of  certain  real  property 
described  In  the  complaint  npon  an  cxe- 
cation  Issued  in  favor  of  F.B.Dunn  and 
against  one  W.  H.  Huffman.  The  facts 
show  that  one  Kenoyer,  In  the  year  1876, 
as  owner,  conveyed  the  land  in  question 
to  Mary  E.  Huffman,  and  that  the  said 
Mary  sold  the  same  to  Alexander  Wood, 
who  went  Into  possession  in  Jnly,  18SI, 
but  that  the  deed,  being  defective,  failed  to 
convey  the  title  to  hliu;  that  in  18M6  the 
said  Mary  conveyed  to  E.  L.  Rayburn  the 
legal  title  of  the  land  in  dispute,  and  that 
he  sold  the  same  to  his  father.  S.  Rayburn, 
and  that  in  18SS  the  aforesaid  Wood  com- 
menced a  suit  against  Rayburn,  whereby 
he  procured  a  decree  declaring  the  pur- 
chase price  paid  by  him  to  Mary  E.  nnfl- 
mun  a  Hen  un  said  land,  and  directing 
that  the  same  be  sold  to  satisfy  the  lien; 
that  in  August,  18SU,  the  land  was  sold  at 
BheriFf's  sale  nnder  a  decree,  and  the  filaln- 
tiffs  became  purchasers,  and  went  into 
possession  under  their  certificate  from  the 
sheriff,  and  that  since  they  have  received 
a  deed  from  him.  It  also  appears  that 
the  defendant  Dunn  secured  a  judgment  in 
1877  against  W.  H.  Huffman,  and  that  the 
execution  in  this  case,  which  Is  sought  to 
be  enjoined,  was  issued  upon  said  judg- 
ment by  leave  of  the  court.  This  judg- 
ment was  dociceted  In  1K77,  and  again  In 
1XS9.  It  further  appears  that  In  October, 
1881,  the  defendant  Dunn  brought  suit 
against  W.  H.  Huffman  and  Mury  E.  Huff- 
man to  subject  the  land  In  question  to  the 
payment  of  his  judgment  of  1877  against 
W.  H.  Huffman,  alU'ging  that  the  said 
Huffman  had  paid  the  whole  price  there- 
for, and  that  the  grantor,  Kenoyer,  bad 
made  the  deed  to  Mary  at  the  Instance  of 
her  hustinnrl,  who  Intended  thereby  to  de- 
fraud Dunn  of  his  demand.  I'his  suit  was 
pending  several  years,  but  It  seems  that  a 
decree  was  entered  In  1SS6,  declaring  the 
deed  void,  and  that  the  judgment  of  1877 
be  satisfied  out  of  the  land.  There  is  some 
dispute  regarding  the  regularity  of  this 
decree;  and  it  is  not  clear  fruui  it  how  the 
land,  when  the  deed  was  declared  void 
without  putting  the  title  in  Huffman, 
cnnld  be  subjected  to  the  lien  of  the  judg- 
ment. But  It  is  not  material  to  consider 
this  aspect  of  the  question,  as  It  is  the  ex- 
ecution issued  upon  the  judgment  ot  1877, 
which,  after  becoming  dormant,  was  re- 
vived in  18S9.  that  Is  sought  to  be  stayed. 

As  the  evidence  In  Wood  v.  Rayburn, 
18  Or.  3,  22  Pac.  Rep.  521,  is  stipulated  to 
apply  to  this  case,  it  is  Important  to  no- 


tice that  It  was  held  In  that  cane  that  the 
defendant  Rayburn  had  notice  of  the  rights 
of  the  plaintiff,  because  (1)  Mrs.  Huffman 
was  not  In  possession  of  the  property  at 
the  time  of  its  conveyance  to  the  defend 
ant  Rayburn ;  and  (2)  because  the  plaintiff 
Wood  was  in  possession  at  the  time  ot  the 
transfer,  which  was  notice  to  the  defend- 
ant Rayburn  of  his  equities.  The  laud 
then  in  dispute  is  the  land  involved  In  this 
suit.  Su  that  It  may  be  said  of  that  case 
that  it  was  the  want  ot  possession  of  the 
party  conveying,  and  the  nctnal  posses- 
sion of  Wood  at  the  time  of  sncb  con- 
veyance, that  constituted  notice  of  bis  eq- 
uities. The  facts  show  that  Wood  was  In 
possession  of  the  property  In  Jnly,  1S81, 
and  that  the  salt  of  Dunn  to  set  aside  the 
deed  was  commenced  subsequently,  in  Oc- 
tober, 18S].  As  the  record  stood.  Wo"(l 
had  no  notice  of  the  lien  of  the  judgment, 
as  against  the  property  In  question,  and 
of  which  he  was  in  possession.  Nor  when 
the  suit  was  bronght,  and  the  Hen  declared 
against  the  property,  did  Dunn  have  any 
lien  against  it.  Until  so  declared, or  when 
declared,  If  it  related  back  to  the  date  of 
the  judgment, Itdldnotfftfectanylnierven- 
ing  rights  which  had  been  acquired  with- 
out notice  of  It.  There  wasnothing  toput 
Wood  on  Inquiry,  or  to  affect  him  with  no- 
tice of  any  equitable  rights  that  Dunn  had 
at  the  time  he  went  into  possession  of  the 
property  under  his  defective  deed.  Ho  that 
when  Dunn  commenced  his  suit,  and  sev- 
eral years  thereafter  procured  a  decree 
that  the  property  should  be  sold  for  the 
payment  of  his  lien,  such  sale  must  neces- 
sarily have  been  made  subject  to  Wood's 
•>qnities.  Whatever  rights  or  equities, 
therefore,  the  defendant  Dunn  estab- 
lished by  his  suit,  were  with  notice  of  the 
equities  of  Wood,  and  subject  to  them.  As 
the  plaintiffs  have  sncceedcd  to  all  the 
legal  and  equitable  rights  of  Wood,  It  re- 
sults that  their  equities  are  superior  to 
any  equities  that  the  defendant  Dunn  ac- 
quired by  his  suit.  Nor  Is  this  all.  When 
Wood  commenced  his  suit  against  Ray- 
burn to  enforce  his  lieu  against  the  land  in 
qucKtiun  on  account  of  his  purchase  from 
Mary  E.  Huffman,  as  decreed  In  Wood  v. 
Rayburn,  supra,  the  defendant  Dunn's 
judgment  against  Huffman  had  been  dor- 
mant several  months,  and  was  no  Hen  on 
anything.  So  that.  In  whatever  way  we 
may  regard  the  facts  of  this  case,  we  are 
unable  to  discover  any  error. 
The  decree  must  be  affirmed. 


Rawbon  v.  STI'ART. 

(Supreme  Court  of  Oregon.    April  18, 1892.) 

Rbmedies  op  SrsBTiBS  —  Releasc  op  Prixcipal 
— Appeal. 

1.  Where  a  judf^mcnt  is  rendered  against  the 
principals  and  sureties  on  a  bond,  and  a  part 
payment  made  by  one  of  the  sureties  is  subse- 
quently sought  to  be  recovered  from  one  of  the 
principals,  it  is  competent  for  defendant  to  prove 
an  agreement  between  tbe  Judgment  debtors  and 
himself  by  wbioh  he  was  released  from  all  lia- 
bility. 

3.  Plaintiff  cannot  complain  where  the  charge 
of  the  court  was  not  as  favorable  as  defendant 
was  entitled  to  have. 
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Appeal  from  circuit  court,  Linn  county ; 
R.  P.  BoisR,  Jndee. 

Action  by  Maria  A.  Ban-Ron  aRainat 
Oliarleg  J.  Stuart  to  reoorer  f5<M>  witli  in- 
terest. Judsroent  forOerendant.  Plaintiff 
uppealA.    AfTlrmed. 

Tlie  other  facts  fully  appear  in  the  fol- 
lowing stntement  hy  Stuaiian,  C.  J.: 

The  plaintiff's  cause  of  action  grows  out 
of  the  followloK  fncts:  That  early  in  the 
year  18S3  one  E.  E.  Luce  and  the  defend- 
ant, Charles  J.8tuart,  wei-e  partners  in  the 
husinesB  of  banlclnyc  under  the  name  of  the 
Bank  of  BrecUeii  rldgp,  h  t  the  town  of  Breck- 
enridgc,  county  of  Wadena,  state  of  Minne- 
sota; that  they  were  deHirous  of  securinK 
the  public  funds  of  Wilkin  county,  in  said 
state,  to  be  deposited  in  their  bank,  and 
for  that  purpose  they,  aa  principals,  with 
Peter  Schroeder.  L.  F.  Yeaton,  William 
Kawson,  E.  M.  Cooper,  and  C.  H.  Peak  as 
sureties,  executed  and  delivered  to  A.  W. 
ContH,  connty  treasurer  of  said  Wilkin 
coonty,  or  his  successor  in  oHice,  a  bond 
In  the  penal  sum  of  flO.UOO,  with  these 
conditions:  "The  condition  of  the  above 
obligation  is  such  that  whereas,  the 
treasurer  of  Wilkin  county,  state  of  Min- 
nesota, has  designated  the  Bank  of  Breck- 
enrldge,  xMlnnesota,  as  a  depository  for 
the  funds  of  said  county;  and  whereas, 
the  aforesaid  E.  £.  Lnce  and  C.  J.  Stuart 
nre  the  proprietors  of  said  Bank  of  Breck- 
enridee:  Now,  therefore,  if  the  said  K.  E. 
Luce  and  C.  .1.  Stuart  shall  well  and  truly 
pay  unto  said  treasurer  or  his  order  all 
money  conilns  into  their  bands  as  de- 
posltarlfs  of  said  county,  then  this  oblltra- 
tlon  to  be  void :  otherwise  of  full  force 
and  effect."  The  complaint  alleges  that 
between  the  26th  dar  of  .Itinuary,  1^<K3, 
and  the  10th  day  of  May,  1883,  and  while 
said  Luce  and  Stnart  were  doing  busi- 
ness as  aforesaid,  and  while  their  said 
bank  was  the  depository  for  the  county 
funds  of  said  county  of  Wilkin,  the  said 
treasurer  deposited  in  said  hank  the  ag- 
gregate sum  of  96.429.79,  which  money 
came  into  their  hands  as  depositaries  of 
said  Wilkin  county.  Demand  for  salU 
snm  is  alleged  to  have  been  made,  and 
that  otily  f  1.449.33  was  paid  to  said  treas- 
orer;  that  said  treasurer  thereafter,  on 
the  9tb  day  of  June.  188A,  duly  commenced 
an  action  in  the  district  court  for  the 
county  of  Hennepin,  In  said  state, 
against  all  the  parties  to  snid  bond  to 
recover  the  balance  of  $4,980.46;  that 
thereafter  such  proceedings  were  had  in 
said  action  that  on  the  81st  day  of  March, 
1W5,  a  judgment  was  rendered  In  said  ac- 
tion in  favor  of  said  Albert  W.  Coats  and 
against  the  defendants  for  the  sum  of 
fo.iiZS.Ol  as  damages,  fl97.73  costs, 
amounting  to  $5,776.64;  that  on  the  30th 
day  of  Apiil.  1885,  said  £.  M.  Cooper  paid 
on  said  judgment  the  sum  of  f  500.  It  Is 
further  alleged  that  at  the  time  the  de- 
mand was  made  upon  him  for  said  money 
Luce  WHS  Insolvent,  and  HO  continued  up 
to  the  time  of  his  death,  and  that  no  part 
of  said  ffiOO  has  ever  been  paid  to  said 
<\)oper,  who  died  on  the  2()th  day  of  Feb- 
ruary, 1KS.">.  testate,  devising  and  be- 
queathing all  his  property,  both  real  and 
personal,  to  plaintiff.  Maria  A.  Rawson; 
that  said  will  was  duly  proven  and  ad- 


mitted to  probate  in  enid  county  of  Wa- 
dena, and  said  estate  duly  awarded  to 
plaintiff  by  the  county  court,  including 
the  said  claim  of  $i>00,  paid  as  nioresaid 
by  said  Cooper.  The  answer  admits  that 
the  defendant  and  Luce  did  business  as 
partners  under  the  name  of  the  Bank  of 
Bi-eckenrldge;  denies  that  ony  other  or 
grt-ater  sum  was  deposited  with  Luce  and 
defendant  than  91.661.33,  or  that  they 
failed  to  pay  the  some,  or  any  part  there- 
of, except  $212:  and  denies  all  the  other 
allegations  of  the  complaint  except  the 
recovery  of  the  Judgment  on  the  bond. 
For  a  further  defense  the  answer  alleges. 
In  substance,  that  the  defendant  and  Luce 
diHsolved  partnership  about  the  2Sth  of 
February,  1883,  and  that  said  A.  W.  Coats, 
Bald  county  treasurer,  was  Immediately 
notified  of  said  dissolution;  that,  al- 
though judgment  was  had  and  obtained 
against  this  defendant  and  the  said  E.  £. 
Luce  as  priuclptils,  and  the  said  L.  P.  Yea- 
ton,  C.  H.  Peak,  William  Rawson,  Peter 
Schroeder,  and  E.  M.  Cooper  as  sureties, 
upon  said  bond,  as  alleged  and  shown  In 
plaintiff's  complaint,  the  truth  is  that  all 
said  funds  upon  which  such  judgment 
was  obtained  were  deposited  with  said  E. 
E.  Luce,  except  the  sum  of  $212,  after  the 
dissolution  of  said  copartnership  as  afore- 
said, and  that  by  reason  thereof  this  de- 
fendant was  always  treated  and  consid- 
ered by  said  sureties  and  the  said  E.  E. 
Luce  as  surety  only  on  said  bond ;  that 
about  the  date  of  said  judgment  said  Luce 
transferred,  conveyed,  and  set  over  to  the 
said  Peak  and  S?hroedcr  a  large  aniona< 
of  real  and  personal  property,  (the  exact 
value  and  amonnt  thereof  this  defendant 
is  now  unable  to  .state,)  to  secure  said 
Peak  and  Schroeder,  as  well  an  the  said 
Yeaton,  Rawson,  Cooper,  and  this  defend- 
ant, against  the  payment  of  said  bond 
and  the  Judgment  obtained  thereon  as 
such  sureties,  and  to  reimburse  them  for 
any  amount  they  or  either  of  them,  in- 
cluding this  defendant,  might  have  been 
required  to  pay  on  said  judgment  as  such 
sureties  or  otherwise;  and  tliat  about  the 
same  date  the  said  Luce  transferred,  con- 
veyed, and  set  over  to  said  Peak  certain 
other  real  and  personal  property,  in  trust 
for  the  use  and  benefit  of  said  Peak  and 
Schroeder,  as  well  as  for  the  use  and  ben- 
efit of  the  said  Yeaton,  Rawson,  Cooper. 
and  this  defendant,  to  secure  them  and 
each  of  them  against  the  payment  of  said 
bond  and  judgment  obtained  thereon  as 
such  sureties,  and  to  reimburse  said  sure- 
ties and  this  defendant  for  any  amount 
they  or  either  of  them  might  have  been  re- 
quired to  pay  upon  said  judgment,  the 
value  and  amount  of  which  said  property 
this  defendant  Is  now  unable  to  state; 
that  Rawson,  one  of  said  sureties,  was 
insolvent,  and  never  paid  anything  on 
said  judgment;  that  Cooper  paid  $500. 
but  that  subsequent  to  the  payment  of 
said  $500  by  said  Cooper,  to  wit,  about 
the  23d  day  of  September,  18S5,  In  consid- 
eration of  the  real  and  personal  property 
that  had  been  transferred,  conveyed,  and 
set  over  by  the  said  Luce  to  said  Peak  and 
Schroeder  to  secure  said  sureties.  Includ- 
ing this  defendant,  against  any  liability 
upon  said  bond  and  Jndgmeut  obtained 
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thereon,  and  In  conBideratlon  of  said  real 
and  pereonal  property  that  had  been 
transferred,  conveyed,  and  set  over  by 
the  said  Luce  to  Peak  for  the  use  and  ben- 
efit of  said  sureties,  including  this  defend- 
ant, to  secure  them  and  each  of  them 
against  any  liability  upon  said  bond  and 
the  said  judgment  obtained  thereon;  and 
for  the  further  consideration  that  this 
defendant  woald  for  himself  and  the  said 
Teaton  pay  upon  said  judgment  the  sum 
off  1,000,  and  this  defendant  and  Yeaton 
would  release,  relinquish,  and  glvt-  up 
unto  the  said  Cooper,  Peak,  and  Schroe- 
der  all  their  right,  title,  and  interest  In 
and  to  said  real  and  personal  property, 
so  conveyed  as  security  and  in  trust  as 
aforesaid,— they,  the  said  Cooper,  Peak, 
and  Schroeder,  undertook  and  agreed  to 
release  this  defendant  and  Yeaton  from 
any  further  liability  to  them  or  either  of 
them  upon  said  bond  or  judgment,  and 
every  part  thereof,  and  also  to  release 
this  defendant  and  Yeaton  from  or  on 
account  of  any  liability  to  them  or  either 
of  them  for  any  amount  that  they  or 
either  of  them  had,  prior  to  the  23d  day 
of  September,  188.5,  paid  upon  said  judg- 
ment as  such  sureties  or  otherwise;  that, 
in  pursuance  of  said  agreement,  the  de- 
fendant and  Yeaton  did  on  the  said  2?d 
day  of  September,  1885,  release,  relin- 
quish, and  give  up  at  the  request  of  the 
said  Cooper,  unto  the  said  Peak  and 
Schroeder,  all  their  right,  title,  aud  In- 
terest in  and  to  said  real  and  personal 
property  conveyed  as  security  and  in 
trust  as  aforesaid  to  the  said  Peak  and 
Schroeder  by  the  said  Luce,  and  that  a  t  the 
same  time  this  defendant,  for  himself  and 
the  said  Yeaton,  paid  upon  said  judgment 
$1,000,  and  the  said  Peak,  Schroeder,  and 
Cooper  then  and  there  released  this  defend- 
ant, as  well  as  the  said  Yeaton,  from  all 
claims  and  demands,  of  whatsoever  name 
and  nature,  that  they  or  either  of  them 
had  or  held  against  this  defendant,  as 
well  as  the  said  Yeaton,  by  reason  of 
this  the  said  Peak,  Schroeder,  and  Cfioper, 
or  either  of  them,  having  paid  any  part 
of  said  judgment,  or  by  reason  of  their 
said  liability  upon  said  judgment;  and 
the  said  Cooper,  then  and  there,  thereby 
released  this  defendant  from  any  and  all 
liability  to  him  by  reason  of  the  said 
Cooper  having  paid  the  said  sum  of  $500 
on  said  judgment,  and  that  said  Cooper 
was  fully  and  entirely  reimbursed  out  of 
the  said  property  conveyed  as  security 
and  In  trust  as  aforesaid  for  the  payment 
of  the  said  ?,500  on  said  judgment.  The 
reply  denied  the  new  matter  In  the  answer. 
Verdict  and  judgment  for  the  defendant, 
from  which  the  plaintiff  appeals.  The 
other  facts  appear  in  the  opinion. 

^\oo(Jard  <ft  Woodard  and  Oeo.  W. 
Wright,  for  appellant.  Chaa.  E.  Wolrer- 
ton,  tor  respondent. 

Stbahan,  C.  J.,  (after  stating  the  facts.) 
The  only  questions  presented  by  this  ap- 
peal relate  to  the  rulings  of  the  court  at 
the  trial  In  the  admission  of  evidence  and 
the  instructions  given  to  the  jury.  The 
court  below  permitted  evidence  to  go  to 
the  jury  tending  to  prove  that  the  sureties 
on  the  bond,  for  a  valuable  consideration, 


entered  into  an  agreement  with  thedefend- 
ant  that  he  should  be  regarded  as  a  surety 
with  them  un  said  undertaking  after  his 
withdrawal  from  the  firm  of  the  Bank  of 
Breckenridge,  and  that,  in  consideration 
of  money  paid  and  the  relinquishment  by 
bim  of  all  claim  upon  the  trust  fnud  created 
by  Luce,  they,  as  well  as  Cooper,  as  be- 
tween themselves  released  him  from  all 
liability  created  by  said  bond  or  the  judg- 
ment rendered  thereon  or  Cooper's  pay- 
ment of  9500  on  the  judgment.  The  first 
contention  of  the  appellant  Is  that  this 
evidence  Is  incomijetent.  To  state  the  ob- 
jection in  the  language  of  counsel:  "The 
allowance  of  the  question  and  answer  to 
go  to  the  jury  is  the  allowance  of  oral 
proof  to  vary  the  terms  of  a  solemn  judg- 
ment of  a  court  upon  a  sealed  instrument, 
fixing  the  status  of  all  parties  thereto, 
and  to  cliange  the  relative  rights  of  the 
parties  thereto;  and  this,  too,  by  the  tes- 
timony of  a  witness  who  is  known  to  have 
assumed  the  obligations  of  a  bond  indem- 
nifying the  defendant  in  this  case  against 
his  liability  as  a  principal  judgment  debt- 
or."  This  objection,  and  others  present- 
ing thesame  question,  rest  upon  a  miscou- 
ceptiou  as  to  the  effect  of  a  judgment 
against  several  defendants  as  between 
themselves,  In  subsequent  litigation  grow- 
ing out  of  Che  same  transaction.  In  sacb 
case,  does  the  judgment  conclude  the  par- 
ties, or  may  the  real  facts  be  shown?  In 
such  case  the  several  defendants  are  not 
adversary  parties,  and  the  judgment 
might  be  entered  on  the  allegations  of  the 
plaintiff.  The  questions  of  right  between 
the  several  defendants  might  not  be  at  all 
material  in  that  action,  but  might  become 
so  In  a  subsequent  action  between  the  de- 
fendants themselves.  In  such  case  there  is 
no  reason  why  the  truth  may  not  be 
shown,  and  there  is  nothing  in  the  rale  of 
law  on  this  subject  to  preclude  It.  On  the 
contrary,  it  is  held  by  alltheauthortties,8a 
far  as  I  have  been  able  to  discover,  thatthe 
judgment  does  not  conclude  said  defend- 
ants in  such  case.  "Parties to  a  judgment 
are  not  bound  by  It  In  a  subsequent  con- 
troversy between  each  other,  unless  they 
were  adversary  parties  lu  the  original  ac- 
tion. If  A.  recover  a  judgment  against  B. 
and  C.  upon  a  contract,  which  judgment 
is  paid  by  B.,  the  liability  of  C.  to  B.  in  a 
subsequent  action  for  contribution  is  still 
an  open  question, because  as  to  It  no  issue 
was  made  or  tried  In  the  former  suit.  As 
between  the  several  defemlants  thereto,  a 
joint  judgment  establishes  nothing  but 
their  joint  liability  to  the  plaintiff.  Which 
of  the  defendants  should  pay  the  entire 
debt, or  what  proportion  each  should  pay 
In  case  each  is  partl.v  liable,  is  still  unad- 
judicated;  but  a  judgment  against  two 
joint  debtors  prevents  eitherfrom  denying 
the  existence  and  obligation  of  the  debt, 
though  he  may  still  prove  by  any  compe- 
tent evidence  in  his  power  that  the  whole 
burden  of  the  obligation  should  be  borne 
by  the  other."  Freem.  Judgra.  §  15S.  And 
the  cases  hold  the  same  doctrine.  Mc- 
Mahan  v.  Geiger,  73  Mo.  145;  Butflngtoo 
V.  Cook,  35  Ala.  312;  Gardner  v.  Raisbeck, 
28  N.J.  Eq.71 ;  McCrory  v.  Parks,  18  Ohio, 
St.  1;  Cos's  Admi-sv.  Hill, .<IOhlo,  412;  Dun- 
can v.  Hoicomb,  26  Ind.378;  Dent  t.  King, 
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1  Ga.  aOO;  Harvey  v.  OHborn,  55  Ind.  536; 
Walters  v.  Wood,  61  Iowa,  290, 16  N.  W. 
Rop.  116. 

2.  Counsel  next  InslHts  that  the  evidence 
-offered  by  the  defendant  tendln{;  to  prove 
that,  after  the  rendition  of  the  Judgment 
in  Mluneaota  upon  the  bond,  and  the  pay- 
ment of  $500  thereon  by  Cooper,  he  (Cooper) 
released  the  defendant  from  all  liability 
to  him  on  accunnt  of  such  payment,  is  in- 
competent. The  ground  of  this  objection 
does  not  very  distinctly  appear  from  the 
brief.  One  objection  is  that  there  was  no 
consideration  for  the  release.  A  release, 
like  every  other  con  tract,  must  be  support- 
ed by  a  consideration,  or  else  it  Is  a  nudnm 
puctum;  but  here  a  sufHcient  considera- 
tion is  allcsed,  and  there  is  some  evidence 
in  the  record  tending  to  prove  the  same. 
The  defendant/  could  not  put  his  whole 
case  before  the  jury  at  one  time,  nor  elicit 
all  the  testimony  necessary  to  support  It 
from  one  witness.  He  might  prove  the 
consideration  by  one  witness  and  the  fact 
of  the  release  by  another.  Whether  he  did 
so  or  not  was  a  question  for  the  jury. 
The  evidence  objected  to  on  this  point 
tended  in  some  degree  to  prove  that 
Cooper  released  the  defendant  from  all 
claim  or  liability  on  account  of  the  pay- 
ment by  hlni  of  this  $500  on  the  judgment ; 
somewhat  remote, it  is  true,  but  it  related 
to  that  subject,  and  could  have  no  other 
effect.  Some  of  the  answers  appear  not 
to  be  altogether  responsive  to  the  Inter- 
rogatories, but  the  Interrogatories  were 
proper,  and  in  such  case  the  appellant 
uhould  have  moved  to  exclude  the  an- 
swers, and  not  have  rested  on  his  objec- 
tion to  the  Interrogatories.  It  is  proper  to 
add  that  this  evidence  was  taken  outside 
of  the  state,  upon  interrogatories,  and 
this  w  as  tlie  only  course  left  open  to  the 
appellant. 

3.  The  last  objection  is  to  the  charge. 
The  part  excepted  to  Is  as  follows:  "If 
he.  Cooper,  made  this  agreement,  that  he 
would  not  demand  the  payment  of  the 
$500  back  from  Stuart  in  consideration 
that  he  be  released  from  further  liability, 
itis  binding,  and  plaintiff  cannot  recover. " 
This  instruction  fails  to  state  the  entire 
consideration  as  the  same  was  disclosed 
upon  the  trial.  Whether  the  payment  of 
$500,  being  a  less  amount  than  was  doe, 
and  only  a  part  performance  of  what 
the  defendant  was  already  bound  to 
do,  would  have  been  sufficient  may  be 
questioned;  but  he  did  more  than  this: 
be  paid  $500  for  Yeaton  as  well  ns  $500 
for  himself,  and  then  relinquished  to  Peak, 
Schrueder,  and  Cooper  all  his  interest  in 
the  trust  property  assigned  and  conveyed 
to  Indemnify  and  save  harmless  the  per- 
sons named,  as  well  as  Yeaton  and  the  de- 
fendant. These  acts  constituted  a  sufD- 
cient  consideration  for  the  release.  There 
was  evidence  on  the  subject  before  the 
jury,  and  If,  through  oversight  or  other- 
wise, the  court  did  not  put  the  instruction 
as  broadly  as  the  defendant  was  entitled 
to  have  it,  the  plaintiff  cannot  complain. 
The  omlHsion  did  her  no  injury,  and  it  did 
not  mislead  the  jury,  and.  the  verdict  be- 
ing for  the  right  party,  the  same  will  not 
be  disturbed. 

Let  the  judgment  be  affirmed. 


Tbmplbton  v.  Linn  Cocntt. 

(Supreme  Court  of  Oregon.    April  80, 1803.) 

Counties  —  Iiiabilitt  fob  Defective  Bbidoes— 
Constitutional  Law. 

1.  A  county  Is  not  liable,  at  common  law, 
for  Injuries  resulting;  from  u  defect  In  one  of  Its 
highways  or  bridges. 

2.  Const,  art.  1,  §10,  providing  ttiatevory  man 
shall  have  a  remedy;  by  due  course  ot  law,  for 
an  injury  done  him  in  person,  property,  or  repu- 
tation, does  not  prevent  the  repeal  ot  a  statute 
in  force  at  and  before  the  adoption  of  the  cousti- 
tution,  allowing  an  action  ex  delicto  against  a 
county. 

Loud,  J.,  dissenting. 

Appeal  from  circuit  court,  Linn  county; 
R.  P.  BoiSB,  Judge. 

Action  by  Iva  Templeton  against  Linn 
county.  Judgment  for  defendant.  Plulu- 
tlff  appeals.    Altirined. 

M.  C.  George  and  Cuke  &  Cake,  for 
appellant.  G.  O.  iHniiham,  DIst.  Atty., 
J.  K.  WeHtherfonJ.and  D.R.N.  Blackbura, 
for  respondent. 

8TRAHAN,  C.  J.  The  proposition  that 
at  common  law  a  county  was  not  liable 
for  an  injury  resulting  from  a  defect  in 
one  of  its  highways  or  roads  is  estab- 
lished by  an  array  of  authorities  which 
cannot  be  questioned.  White  v.  Commis- 
sioners, 90  N.  C.  437:  Dosdali  v.  County  of 
Olmsted,  3<>  Minn.  96,  14  N.  W.  Rep.  458: 
Wood  V.Tipton  Co.,  7  Baxt.  112;  Brub- 
ham  V.  Supervisors,  54  Miss.  363;  White  v. 
County  of  Bond,  58  111.297;  Downing  v. 
Mason  Co.,  87  Ky.  208,  8  S.  W.  Rep.  264; 
Reardon  v.  St.  Louis  Co.,  36  Mo.  555 ;  Swine- 
ford  V.  Franklin  Co.,  73  Mo.  27!»;  Clark  v. 
Adair, 79Mo.  536;  Granger  v.  Pulaski  Co., 
26  Ark.  .37;  Barnett  v.  Contra  Costa  Co., 
67  Cal.  78.  7  Pac.  Rep.  177;  Scales  v.  Chat- 
tahoochee Co.,  41  Ga.  225;  Hedges  v.  Mad- 
ison Co.,  1  Oilman.  567;  Marion  Co.  v. 
Riggs,  24  Kan.  255;  Watkins  v.  County 
Court,  30  W.  Va.  657,  5  S.  E.  Rep.  654; 
Manuel  V.  Commissioners,  98  N.  C.  9,  3  8. 
E.  Rep.  829;  Fry  v.  County  of  Albemarle, 
86  Va.  195,  »  S.  E.  Rep.  1004;  Gilman  v. 
Contra  Costa  Co.,  68  Amer.  Dec.  295;  Woods 
V.  Colfax  Co.,  10  Neb.  552.  7  N.  W.  Rep.  269; 
Monroe  Co.  v.  Flint,  (Ga.)  6  S.  E.  Rep. 
173;  Hamilton  Co.  v.  MIghels.  7  Ohio  St. 
109:  Freeholders  v.  Strader,  18  N.  J.  Law, 
108;  Cooloy  v.  Freeholders.  27  N.  J.  Law, 
415;  Pray  v.  Jersey  City,  32  N.  J.  Law, 
394;  Young  v.  Commissioners.  2  Nott 
&  McC.  537;  Ensign  v.  Supervisors,  25 
Hun,  20;  Bartlett  v.  Cro«ler,  8  Amer. 
Dec.  428;  <'ooley.  Const.  Lira.  (3d  Ed.) 
247;  Id.,  (6tb  Ed.)  .101;  Dill.  Mun.  Corp. 
§§  996,  997,  999;  Barbour  to.  v.  Horn,  48 
Ala.  566;  Covington  Co.  v.  Kinney,  45 
Ala.  176;  Rankin  v.  Buckman.  9  Or.  256; 
Sheridan  v.  Salem,  14  Or.  328, 12  Pac.  Rep. 
925:  Ford  v.  Cmatilla  Co.,  15  Or.  318,  16 
Pac.  Rep.  33 ;  Grant  Co.  v.  Lake  Co.,  17  Or. 
459,  21  Pac.  Rep.  447;  Tread  well  v.  Han- 
cock Co.,  11  Ohio  St.  190;  Moi-ey  v.  New- 
fane,  8  Barb.  645;  Lorlllard  v.  Monroe,  11 
N.  Y.  392;  Smith  v.  Board,  46  Fed.  Rep. 
340;  Barnes  v.  Columbia,  91  U.S.5.'i2;  Con- 
rad V.  Ithaca,  16  N.  Y.  158.  Nor  did  tlie 
appellant  seek  to  controvert  this  proposi- 
tion upon  the  trial  in  this  court.  Her 
only  contention  is  that,  at  and  before  the 
adoption  of  the  constitution  of  this  state, 
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there  waa  a  atntute  in  force  in  the  then 
territory,  enacted  by  the  territorial  leeis- 
lature,  creating  a  liability  against  any 
connty  where  an  injury  might  happen  to 
any  person  through  a  defective  road  or 
bridge,  where  such  road  or  bridge  was 
under  the  control  oi  the  county  court  or 
board  ot  county  commissioners  ol  such 
county;  and  that  by  section  10,  art.  1,  of 
the  constitution,  the  legislature  of  the 
state  was  disabled  from  repealing  said 
territorial  statute  without  enacting  an- 
other, which  would  be  a  substantial 
equivalent  lor  the  law  as  it  then  stood  on 
that  subject.  The  provision  of  the  consti- 
tution relied  upon  is  as  follows:  "No 
conrt  shall  be  secret,  but  justice  shall  be 
administered  openly  and  without  pur- 
chase, completely  and  without  delay,  and 
every  mun  sbnll  have  a  remedy  by  due 
course  of  law,  for  injury  done  him  in  per- 
son, property,  or  reputation."  Section 
347  of  the  Code,  as  originally  enacted,  is 
not  materially  variant  from  the  law  as  it 
stood  prior  to  tlic  adoption  of  the  consti- 
tution, and  ifl  as  follows:  "An  action 
may  be  maintained  against  a  county  or 
other  of  the  public  corporations  men- 
tioned or  described  in  section  346,  either 
upon  a  contract  made  by  such  countj'  or 
other  public  corporation  in  its  corporate 
character,  and  within  the  scope  of  its  au- 
thority, or  for  an  injury  to  the  rights  of 
the  plaintiff,  arising  from  some  act  or 
omiHdion  of  sucli  county  or  other  public 
corporation."  In  1S87  this  section  was 
amended  l)y  omitting  the  words,  "or  for 
an  injury  to  tlie  rights  of  the  plaintiff, 
arising  from  some  act  or  omission  of  such 
county  or  other  public  corporation, "  and 
by  the  addition  of  the  words,  "and  not 
otherwise,"  of ter  the  word  "authority," 
in  said  section.  The  liability  created 
against  a  county  by  tlifa  statute,  as  it  ex- 
isted prior  to  the  amendment  in  1887,  was 
recogniied  and  enforced  in  Mc(.'alla  v. 
Multnomah  Co.,  3  Or.  424,  and  the  rule 
there  stated  continued  to  be  recognized 
until  the  amendment.  This  Is  the  first 
case  arising  under  the  statute  as  amended 
that  has  reached  this  court.  There  l>eing 
no  common-law  liability,  unless  the  stat- 
ute has  created  a  liability  there  is  none; 
and,  the  statute  having  been  repealed, 
there  is  none  under  the  statute,  if  it  were 
competent  for  the  legislature  to  repeal  ir. 
It  must  be  conceded  that  the  right  to 
repeal  existed,  unless  the  legislature  was 
prohibited  or  restrained  from  repealing  it 
by  article  1,  §  10,  of  the  constitution. 

The  words,  "and  every  man  shall  have 
a  remedy  by  due  course  of  law  for  injury 
done  him  in  perscm.  property,  or  reputa- 
tion," are  claimed  to  operate  as  a  guar- 
anty in  favor  of  all  persons  who  might  he 
injured  by  a  county's  neglect;  that  the 
legislature  should  never sochange  thestut- 
iite  as  to  destroy  the  liability  of  such  coun- 
ty. In  other  words,  the  constitution 
found  u  certain  liability  created  by  statute 
resting  npon  the  several  counties,  and  tied 
the  hamiH  of  the  legislature,  so  that  such 
liability  Hhould  endure  as  long  as  the  con- 
stitution shallremain  inforce.  Aa  a  prop- 
osition ot  constitutional  law,  this  conten- 
tion seems  l^tArtlIng,  and,  although  the 
constitutions  of  many  of  the  states  of  this 


Union  contain  substantially  the  same  pro- 
vision as  section  10,  supra,  no  judicinl  au- 
thority was  cited  upon  the  argument  in 
support  ot  it,  and  I  tblnii  it  may  be  safely 
assumed  that  none  exists.  The  repeal  of 
the  statute  creating  the  liability  ot  a  coun- 
ty for  negligence  is  not  the  only  way  that 
liability  might  ho  destroyed.  It  is  within 
the  power  of  the  legislature  to  repeal  the 
act  creating  a  county,  and  with  sacb  re- 
peal a  liability  would  be  as  effectnaliy  can- 
celed and  destroyed  as  if  the  connty  had 
never  existed.  Says  the  supreme  court  uf 
the  United  States  in  Laramie  Co.  ▼.  Al- 
bany Co.,  92  U.S.  307:  "Corporations  of 
this  liind  are  properly  denominated  'public 
corporations,'  for  the  reason  they  are 
parts  of  the  machinery  employed  in  carry- 
ing on  the  affairs  of  the  state;  and  it  is 
well-settled  law  that  the  charters  under 
which  such  corporations  are  created  may 
be  change<i,  modified,  or  repealed,  as  the 
exlg,-ncteis  of  the  public  welfare  may  de- 
mand. "  And  the  plenary  power  ot  the  leg. 
islaturd  over  such  corporations  was  fully 
recognixed  by  this  court  In  Morrow  Co.  v. 
Hendryx,  14 Or.  397, 12  Pac.  Rep.  806.  But 
it  was  argued  upon  the  trial  that  the  act 
making  counties  liable  for  the  neglect  of 
those  who  may  be  intrusted  with  the  ad- 
ministration of  their  affairs  tor  the  time 
being  was  in  the  nature  of  a  remedy,  and 
for  that  reason  it  was  placed  beyond  the 
power  of  the  legislature  to  repeal  it.  A 
remedy  for  what?  If  thin  sta  tutu  creates 
a  remedy,  where  is  the  law  that  creates 
the  liability?  We  have  seen  that  it  is  not 
the  common  law,  and  there  was  no  stat- 
ute on  the  subject.  So  that,  to  maintain 
the  doctrine  claimed  by  the  appellant,  it 
would  have  to  be  held  that  this  statute 
performed  the  double  offlce  ot  creating  the 
lialMlity  against  the  county,  and  also  of 
furnishing  a  remedy  whereby  the  liability 
may  be  enforced,  and  then  by  the  same 
words  of  the  act.  A  process  of  reasoning; 
which  leads  to  such  consequences  muHt  be 
fallacious.  In  this  case  the  statute  Dialc- 
ing  the  county  liable  was  repealed  before 
the  alleged  injury.  At  the  time  of  tiie  re- 
peal the  plaintiff  had  no  cause  of  action 
against  Linn  county,  and  her  sole  caoseof 
complaint  is  that  the  repeal  of  the  statute 
before  the  injury  cut  off  a  cause  ot  action 
which  she  otherwise  would  have  had 
against  the  connty.  If  the  plaiutiff's 
rights  had  accrued  before  the  repeal  of  the 
statute,  there  would  have  been  more  rea- 
son for  her  contention,  but  It  would  not 
have  been  well  founded  in  that  case;  but, 
when  the  repeal  ot  the  statute  did  not  in 
any  manner  affect  her  at  the  tinie.it  is 
ditflcult  to  see  how  her  misfortunes,  hap- 
pening after  its  repeal,  can  furnish  her  any 
grounds  of  complaint.  In  a  I^al  sense, 
there  can  be  no  liability  for  negligence 
where  the  defendant  owed  the  plaintlB  no 
duty,  and,  inasmucii  as  the  duty  which  a 
connty  owed  was  created  by  statute  only, 
its  repeal  destroyed  the  only  foundation 
upon  which  nn  action  for  negligence  could 
rest.  But  it  was  insisted  upon  the  argu- 
ment that  section  10, supra,  was  in  the  na- 
ture ot  a  guaranty  to  the  citixens  of  the 
state  that  some  rights  were  secured  tn 
them  which  are  placed  beyond  the  power 
of  legislation,  and   that  it  was  the  duty 
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of  the  court  to  define  tboae  rlKhts.  The 
time  allowed  lor  the  coiiEilcleratiuD  of  this 
subject  is  too  brief  to  allow  an  exhautitlre 
exauilnatiuu  of  It ;  beMldes,  it  ia  never  safe 
for  a  court  to  undertake  to  decide  any 
more  than  theexact  question befors it.  In 
addition  to  this,  on  the  principle  of  "in- 
clneinn  and  excluBlon,"  the  court  will  be 
better  able  to  determine  the  effect  of  this 
pruvieiun  of  the  constitution  In  each  par- 
ticular case  as  it  shall  arise.  But  I  think 
it  may  be  safely  said  that,  without  the 
existence  of  a  right,  a  party  is  entitled  to 
no  remedy,  and  the  constitution  does  not 
purport  to  guaranty  any.  But  the  rights 
of  a  party  may  be  violated,  and  for  such 
violation  such  party  must  hiive  a  remedy. 
What  are  those  rights?  V^Hted  riRhts 
undoubtedly.  Says  Judge  Cooley:  "But 
a  vested  rigiit  of  action  is 'property'  in  the 
same  sense  In  which  tangible  things  are 
property,  and  is  equally  protected  against 
arbitrary  interference.  When  it  springs 
from  contract  or  from  the  principles  uf  the 
common  law,  it  is  not  com  peten  t  f or  the 
legislature  to  take  It  away;  and  every 
man  ia  entitled  to  a  certain  remedy  In  the 
law  for  all  wrongs  againat  bia  person  or 
bin  property,  and  cannot  be  compelled  to 
buy  justice,  or  to  submit  to  conditions  not 
Imposed  upon  bis  fellows,  ae  a  means  of 
obtaining  it." 

Vested  rights  are  placed  nnder  constit'i- 
tional  protection,  and  cannot  be  de- 
stroyed by  legislation.  Nut  so  with 
those  expectancies  and  possibilities  In 
which  the  party  has  no  present  interest. 
Take  the  statutes  of  desceitts  by  way  of 
Illustration.  A  man's  heirs  have  no 
vested  interest  In  that  statute,  though,  if 
left  unrepealed  until  his  death,  they  would 
inherit  his  property;  but  the  legislature 
might  Interfere  in  the  mean  time,  and  re- 
peal the  law  altogether,  or  by  a  new  act 
change  the  course  of  descent,  and  they 
could  liave  no  cause  of  complaint.  Un- 
der a  constitutional  provision  in  all  re- 
spects similar  to  our  own,  It  was  held 
tbat  there  U  no  vested  right  in  the 
law  generally,  nor  in  legal  remedies, 
and  It  is  competent  for  the  legisla- 
ture to  make  changes  in  thete  so  long 
DB  they  do  not  effect  the  obligation  of 
contrnctB.  Edwards  v.  Johnson.  105  Ind. 
6fM.  5  N.  B.  Kep.  7]B;  Bryson  v,  McCreary, 
102]nd.  1,1  N.  E.  Kep,55.  And  in  Bank  v. 
Freeze,  18  Me.  109.  it  was  held  that  the 
legislature  has  power  to  take  awnj'  by 
Btntute  what  is  given  by  statute,  except 
vested  rights.  So  in  Fire  Department  v. 
Ogden,  5i)  How.  Pr.  21,  It  was  held  that, 
•where  a  penalty  has  been  imposed  by  law, 
the  legislature  has  power  to  repeal  it  en- 
tirely, or  to  limit  the  causes  in  which  it  is 
recoverable,  even  though  an  action  has 
been  brought  for  its  recovery.  And  in 
Welch  V.  Wadaworth,  30  Conn.  149,  it  was 
held  that,  by  the  repeal  of  the  penal  stat- 
ute, all  penalties  fall,  even  if  given  to  In- 
dlvlrluuls,  and  suit  has  been  brought  and  is 
pending  for  them.  Ko,  also,  In  Bank  of  St. 
Mary's  v.  State.  12  Ga.  475,  it  was  held  that 
an  informer,  who  commences  a  qui  tarn 
action  under  a  penal  statute,  does  not  ac- 
quire thereby  a  vested  right  to  the  forfei- 
ture. His  clnim  to  the  penalty  Is  Inchoate, 
and  cannot  be  flxed  except  by  Judgment. 


And  held,  further,  tbat  no  judgment  can 
be  rendered  on  a  repealed  statute.  The 
repeal  prevents  the  imperfect  right  from 
being  consummated,  and  it  is  competent 
fur  the  legislature  to  pass  such  repealing 
statute  at  any  time  before  final  Judgment, 
and  it  matters  not  whethertbe  whole  pen- 
alty, when  recovered, is  given  to  the  public 
or  to  the  proae<^utor,  or  it  is  divided  be- 
tween them.  The  same  doctrine  is  an- 
nounced in  Parmelee  v.  Lawrence,  44  111. 
405;  Henschali  v.  Schmldtz.  50  Mo.  464; 
Cbatfe  V.  Aaron,  62  Miss.  29;  County  of 
Menard  v.  Kincaid,71  111.587;  Mupgrovev. 
Ballroad  Co.,  50  Miss.  P>77.  It  must  not  be 
overlooked  that  courts  never  declare  an 
act  of  the  legislature  unconstitutional  un- 
less the  conflict  is  manifest  and  free  from 
all  reasonable  doubt.  This  alone  ought 
to  be  sufficient  to  save  the  act  of  lK87froiu 
that  fate.  I  regret  that  a  want  of  time 
preventa  a  fuller  and  more  careful  review 
of  this  most  important  and  interesting 
subject,  but  enough  has  been  said  to  indi- 
cate the  main  reasons  on  which  this  opin- 
ion is  based  ;  that  ia  all  that  is  possible  at 
present.  I  think  the  judgment  appealed 
from  should  be  afhrmed. 

Bran,  J.,  (concurring.)  By  the  decided 
weight  of  authority, a  county  is  not  liable 
for  an  injury  received  from  a  defective 
highway  unless  by  statute,  while  the 
courts  seem  equally  agreed  that  such  lia- 
bility exists  aa  against  a  rauulcipal  cor- 
poration. The  statue  of  1854,  which  gives 
a  remedy  against  a  county  for  such  an 
injury,  also  provlde<i  that  an  action  might 
be  maintained  aguiuHt  a  municipal  cor 
p.jratioa  for  a  similar  injury.  So  tbat  at 
the  adoption  of  the  constitution  n  person 
Injured  by  reason  of  a  defective  highway 
had  a  right  of  action  against  the  munici- 
pal corporation  having  supervision  and 
control  thereof,  both  by  the  common  law 
and  by  statute;  and  yet  in  O'Harra  v. 
City  of  Portland.  3  Or.  525,  this  c<iurt  held 
that  an  act  of  the  legislature  exempting 
the  city  of  Portland  from  liability  for  a 
injury  to  the  person  growing  out  of  th.. 
defective  condition  of  any  street  or  side- 
walk was  constitutional.  And  the  doc- 
trine of  this  case  was  recognized  in  Ran- 
kln  V.  Buckman,  9  Or.  253.  It  the  legisla- 
ture can  constitutionally  take  away  both 
the  common-law  and  statutory  right  of 
action  againat  a  municipal  corporation 
for  an  injury  received  from  a  defective 
highway,  it  certainly  can  withdraw  the 
statutory  remedy  againat  a  county.  The 
provision  of  the  constitution  under  con- 
sideriition  in  this  case  does  not  seem  to 
have  been  n<itlced  or  considered  by  the 
court  in  O'Harra  v.  City  of  Portland,  but 
the  result  of  that  decision  is  fatal  to  plain- 
tiff's contention  here,  and  I  am  not  pre- 
pared to  say  that  such  a  conclusion,  so 
far,  at  least,  as  the  statutory  right  of  ac- 
tion is  coucerued,  is  incori-ect,  and  there- 
fore concur  in  the  result  reached  by  the 
chief  justice. 

JjOBD,  J .,  {(lissenHng.)  lam  nnable  to 
concur  in  the  reasoning  or  conclusion 
readied  in  this  case.  In  this  state,  a 
county,  through  the  agency  of  the  county 
court,  has  entlrecharge  and  control  of  the 
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taiKhways  and  bridges  within  its  llioita, 
and  hafl  devolved  apunit  the  dnty  to  keep 
them  iu  repair,  and  the  power  to  raise 
money  by  taxation  toenable  It  to  perfurm 
that  duty.  In  respect  to  bridges,  tbe 
county  court  is  directly  authorized  "to 
provide  for  the  erection  and  repairing 
within  the  coanty  of  public  bridges  upon 
any  road  or  highway  established  by 
public  authority."  Subdivision  4,  §  870, 
Code  Or.  Such  being  the  duty  and  power 
of  tbe  county  to  keep  In  repair  its  bridges, 
upon  principle  it  ought  to  be  held  liable 
to  any  one  for  an  injury  sustained  iu  con- 
sequence of  Its  failure  to  keep  a  bridge  up- 
on the  highway  In  repair.  As  Wordkn, 
.T  ,  said:  "The  obligation  thus  Imposed 
upon  the  board  to  cause  all  bridges  in  the 
county  to  be  kept  in  repair,  with  ample 
power  to  provide  means  to  iilschargo  the 
obligation,  carries  with  It  a  correspond- 
ing right  in  every  one  having  oci-aslon,  in 
the  usual  course  of  travel,  to  use  the 
bridges,  to  have  the  obligation  fulfilled, 
and  the  bridges  kept  In  repair;  and  it 
seems  to  us  to  follow  that,  where  the 
board  negllKently  suffers  such  a  bridge  to 
be  out  of  repair,  whereby  a  person.  In  the 
ordinary  use  of  it.  Is  Injured  in  person  or 
property  without  his  own  fault,  he  must 
have  an  action  against  the  board  for 
damages;  otherwise  there  will  be  a  wrong 
without  a  remedy."  House  v.  Board  of 
Com'rs,  60  Ind.  5S3.  While  the  courts 
have  held  with  a  good  deal  of  unanimity 
that  a  chartered  corporation,  with  au- 
thority to  keep  in  repair  its  streets  and 
bridges  within  Its  limits,  and  power  to 
raise  money  by  tnTation  for  that  purpose, 
is  liable  in  damages  for  Injuries  sustained 
by  any  one  in  consequence  of  neglect  to 
keep  them  in  repair,  unless  otherwise  pro- 
vided by  statute,  they  have,  with  almost 
equal  unanimity,  denied  the  application 
of  the  same  principle  of  liability  to  coun- 
ties for  falling  to  keep  in  repair  the  high- 
ways and  bridges  within  their  limits, 
when  clothed  with  a  like  authority  over 
them,  and  power  to  provide  means  to 
enable  them  to  do  so.  But  the  reason 
given  for  this  distinction,  namely,  that  a 
liability  should  attach  to  mnulclpal  cor- 
porations, and  not  to  counties,  because 
the  former  are  supposed  to  accept  their 
charters  voluntarily,  and  the  latter  to 
have  the  duties  and  obligations  Imposed 
upon  them  involuntarily,  has  not  been 
satisfactory,  but  has  been  the  subject  of 
much  adverse  criticism.  "There  Is  no 
sound  distinction, "  saysJudgcThompson, 
"between  the  sanction  of  an  obligation 
voluntarily  assumed  by  a  public  body 
and  that  of  an  obligation  which  tbe  legis- 
lature. In  the  due  exercise  of  Its  powers, 
has  imposed  upon  It."  I  Thomp.  Neg. 
618.  "If  It  be  granted,"  says  Judge 
Elliott,  "that  a  public  corporation,  such 
as  a  city,  is  liable  because  It  is  charged 
with  a  public  duty,  and  Invested  with  the 
means  to  enable  It  to  perform  that  duty, 
it  is  impoHsHile.  as  it  seems  to  us,  for  one 
who  proceeds  npon  principle  to  avoid  the 
conclusion  that  a  county  charged  with 
a  specltic  duty,  and  provided  with  the 
means  of  enforcing  it,  in  not  likewise  lia- 
ble." Elliott,  Roads  &  ».  41;  2  Dill.  Mun. 
■Corp.  §  998. 


Tbe  leading  case,  on  which  the  cases  in 
this  country  are  based,  exempting  coun- 
ties from  liability.  Is  Russell  v.  Men  of 
Devon,  2  Term  R.  667.  The  action  was 
brought  by  an  individual  against  the  in- 
habitants of  the  county  of  Devon  for  an 
injury  sustained  in  consequence  of  a  coun- 
ty bridge  being  out  of  repair.  Two  of  the 
inhabitants,  for  themselves  and  others  ol 
the  county,  appeared  and  demurred  gen- 
erally, and  there  was  judgment  for  tbe  de- 
fendants. As  showing  the  reasons  given 
for  the  judgment,  Lord  Kenyo.n,  C.  J., 
said:  "But  the  question  here  is  whether 
this  body  of  men  who  are  sued  In  the  pres- 
ent action  are  a  corporation,  or  qua  a 
corporation,  against  whom  such  an  ac- 
tion can  be  maintained.  If  it  be  reason- 
able that  they  should  be  by  law  liable  to 
such  an  action,  recourse  must  be  had  to 
the  legislature  lor  that  purpose.  •  •  • 
I  do  not  say  that  tbe  inhabitants  of  a 
county  or  hundred  may  not  be  incorpo- 
rated to  some  purposes;  as  if  the  king 
were  to  grant  lands  to  them,  rendering 
rent,  like  the  grant  to  tbe  good  men  uf  the 
town  of  Islington.  But,  where  an  action 
is  brought  against  a  corporation  fordam- 
ages,  those  damages  are  not  to  be  re- 
covered against  the  corporators  In  tlielr 
Individual  capacity,  but  out  of  their  cor- 
porate estate;  but,  if  the  county  is  to  be 
considered  as  a  corporation,  there  is  no 
corporation  fund  out  of  which  satisfac- 
tion is  to  be  made. "  Ashbukst,  J.,  said : 
"  But  there  Is  another  general  principle  of 
law  which  is  more  applicable  to  this  case, 
that  it  is  better  that  an  individual  should 
sustain  an  injury  than  that  tbe  public 
should  suffer  Inconvenience.  Now,  if  this 
action  could  be  sustained,  the  public 
would  suffer  a  great  inconvenience;  for, 
if  damages  are  recoverable  against  the 
county,  at  all  events  they  must  be  levlpd 
on  one  or  two  Individuals,  who  have  no 
means  whatever  of  reimbursing  them- 
selves; for,  if  they  were  to  bring  separate 
actions  against  each  individual  ol  the 
county  for  his  proportion,  it  Is  better  that 
the  plaintiffs  should  be  without  remedy." 
The  reasons  given  for  this  judgment  have 
no  force  under  the  law  regulating  our 
counties.  The  county  is  a  body  politic 
and  corporate,  and  as  such  may  sue  and 
be  sued,  and  ample  provision  Is  made  for 
tbe  satisfaction  of  judgments  rendered 
against  the  county.  As  the  court  said  In 
Dean  v.  New  Milford,  ."i  Watts  &  S.  547,  In 
speaking  of  Russell  v.  Men  of  Devoc, 
sapra:  "Thecause  was  decided  for  reasons 
which  do  not  exist  In  this  state:  (1) 
That  a  county  was  not  a  corporation; 
and  (2)  that  there  was  no  county  fund 
out  of  which  satisfaction  could  be  made. 
*  •  *  The  Inference  is  by  no  means  un- 
reasonable that,  had  not  these  reasons 
existed,  the  judgment  would  have  been 
different."  Judge  Tuompso.n  says :  "The 
ground  on  which  Lord  Kgnyo.n  placed 
his  judgment  in  Russell  v.  Men  of  Devon, 
that  counties  have  no  corporate  fund, 
and  that  judgments  for  damages  against 
them  would  have  to  be  levied  on  the  prop- 
erty of  any  one  or  more  of  the  individual 
inhabitants,  is  not  sound  when  applied  tu 
counties  in  Missouri,  Illinois,  and  other 
western  states.    The  counties  are  political 
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bodieB,  linvlnj?  a  common  adminiBtrativo 
board,  elected  by  the  voters  ol  the  couo- 
t.y.  bj  which  the  bnalneas  of  the  connty  is 
tranaacted.  ThrouKh  this  board  the 
county  contracts  and  is  contracted  with, 
sues  and  Is  soed.  Many  counties  Issue 
negotiable  securities  in  large  amounts. 
Their  administratlTe  boards  possess  a 
limited  power  of  taxation  for  county  pur- 
poses. In  these  respects  no  substantial 
difference  is  perceived  to  eiist  between 
them  and  chartered  municipal  corpora- 
tions." 1  Thomp.  Neg.  61».  It  must  be 
confessed  then,  as  Judge  Dillon  says:  "It 
is  not  easy  to  find  a  legal  basis  for  the 
distinction  between  cities  and  counties  in 
respect  to  the  duty  to  Iceep  the  streets 
and  highways  under  their  respective 
Jurisdictions  in  repair,  whereby  the  former 
are  held  to  an  implied  civil  liability  for 
damages  caused  by  the  neglect  of  this 
duty,  and  the  latter  are  held  not  to  be 
thus  liable."  2  Dili.  Mun.  Corp.  998.  The 
truth  Is  there  is  no  basis  upon  which  to 
rest  the  distinction,  for  the  reason  that 
none  exists.  That  eminent  jurist.  Black, 
C.  J.,  says:  "Every  highway  or  thorough- 
fare, which  the  public  has  the  right  to 
nse,  must  be  kept  by  somebody,  in  such 
order  that  It  can  be  safely  used,  and,  if 
any  serious  injury  happens  to  an  indi- 
vidual in  consequenceof  its  bad  condition, 
those  who  are  bound  to  repair  must  an- 
swer In  damages."  After  citing  several 
authorities,  he  proceeds:  "I  have  cited 
these  several  cases  to  show  that  a  party 
bonnd  to  repair,  whether  It  be  an  indi- 
vidual, a  private  corporation,  a  township, 
district,  or  city,  must  perform  the  duty, 
or  pay,  in  an  action  on  the  case,  (or  all 
injuries  to  person  and  property  which 
may  be  caused  by  the  omission."  Erie 
City  V.  Schwingle,  a2Pa.  St.  884.  So  that, 
in  ;=y  view,  it  is  immaterial  whether  a 
right  of  action  Is  given  by  statute  or  not. 
When  the  legislature,  by  statutory  pro- 
vision, creates  a  county  into  a  body  pol- 
itic and  corporate,  giving  it  the  power  to 
contract  and  to  be  contracted  with,  to 
sun  and  to  be  sued,  and  devolves  upon  it 
the  duty  to  keep  in  repair  the  highways 
and  bridges  within  its  jurisdiction,  and 
provides  it  with  the  means  of  enforcing  the 
performance  of  this  duty,  the  effect  of 
such  legislation  is  to  create  a  liability 
against  the  county  for  a  breach  or  non- 
performance of  such  dnty,  for  which  the 
common  law  will  furnish  a  remedy.  In 
other  words,  out  of  the  obligation  im- 
posed by  Bucb  statutory  provisions  there 
arises  against  the  county  a  liability  for 
an  injury  when  it  fails  to  keep  in  repair 
its  highways  and  bridges,  to  be  enforced 
by  action  as  in  like  cases.  As  touching 
this  identical  question,  I  agree  with  Mr. 
Justice  Dkauy  when  he  said :  "Upon  this 
state  of  the  obligation  and  power  of  the 
county.  It  is  liable,  in  ray  Judgment,  for 
an  injury  sustained  by  any  one  in  conse- 
quence of  its  failure  to  keep  a  highway  or 
bridge  thereon  in  reasonable  repair,  and, 
on  principle,  the  common  law  would 
furnish  a  remedy  therefor,  as  in  the  case 
of  an  incorporated  town."  Eastman  v. 
Clackamas  Co.,  32  Fed.  Rep.  30. 

In  addition  to  this,  there  are  other  con- 
siderations ol  a  constitutional  cnaracter 


that  bear  upon  the  right  to  maintain  this 
action.  By  section  4,  Laws  1854,  p.  168, 
an  action  was  authorized  to  be  brought 
against  any  county  in  the  then  territory, 
either  upon  a  contract,  or  'for  an  injury 
to  the  rights  of  the  plaintiff,  arising  from 
some  act  or  omission"  of  said  county, 
which  was  continued  in  force  after  tb* 
adoption  of  the  constitution,  by  section 
7,  art.  18,  of  the  constitution,  whl<<h  pro- 
vides "that  all  laws  in  force  in  the  terri- 
tory of  Oregon  when  this  constitution 
takes  effect,  and  consistent  therewith,  shall 
continue  in  force  until  altered  or  re- 
pealed." And  by  section  347  of  the  Code 
of  Civil  Procedure,  which  took  effect  June 
1,  1KG3,  it  was  re-enacted  and  continued, 
with  some  verbal  alterations.  On  Feb- 
ruary 21, 1887,  §  347,  supra,  was  amended, 
limiting  the  right  to  maintain  an  action 
against  a  county  to  cases  arising  on  crm- 
tract,  and  not  otherwise.  Hill's  Code,  § 
350.  It  Is  provided  by  section  10,  art.  1, 
of  the  constitution,  as  follows:  "No 
court  shall  be  secret,  but  Justice  shall  be 
administered  openly  and  without  delay: 
and  every  man  shall  have  a  remedy,  by 
due  course  of  law,  for  an  Injury  done  him 
in  person,  property,  or  reputation. "  In 
view  of  this  state  of  the  law,  and  this 
constitutional  provision  guarantying  to 
every  man  a  remedy  by  due  course  of  law 
for  an  injury  done  him  in  his  person  or 
property,  the  right  of  the  plaintiff  to  main- 
tain this  action,  or  to  have  a  remedy  for 
the  Injury  sustained  by  the  negligence  of 
the  defendant.  Is  a  vested  right,  which 
the  legislature  cannot  take  away,  and, 
as  a  consequence,  the  amendment  to  sec- 
tion 347,  supra,  denying  such  remedy.  Is 
null  and  void. 

As  it  Is  not  doubted  but  what  this  con- 
stitutional provision  preserved  such  rem- 
edies as  the  common  law  afforded,  it  is 
difflcnit  to  understand,  in  view  of  the 
remedy  afforded  by  the  common  law 
against  incorporated  towns  or  cities,  why 
it  should  not  preserve  a  remedy  against  a 
county  arising  from  its  neglect,  when  the 
statute  of  the  territory,  for  .years  before 
and  at  the  time  of  the  aidoptionof  the  con- 
stitution, gave  a  right  of  action — a  rem- 
edy— against  a  connty  for  an  injury  caused 
by  its  wrongful  act  or  omlssiou.  If  we 
admit  that  the  common  law  did  not  fur- 
nish any  remedy  against  a  county,  then 
this  territorial  statute  was  enacted  to 
afford  a  remedy  for  ony  iujnry  for  which 
it  did  not  provide,  and  tlins  obviate  its 
defect  and  injustice.  Such,  then,  being 
the  law  at  and  before  the  formation  of 
the  constitution,  the  provision  that  "ev- 
ery man  shall  have  a  remedy  by  duecourse 
of  law,  for  an  injury  dune  him  in  person 
or  property,"  would  preserve  to  him  a 
remedy  or  right  to  maintain  an  action 
against  a  county  for  an  injury  stistuined 
by  its  negligence.  As  observed  by  Mr.  Jus- 
tice Deady  :  "  Whatever  injury  tlie  law,  as 
it  then  stood,  took  cognizance  of  and 
furnished  a  remedy  for,  every  mon  shall 
continue  to  have  a  remedy  for  Ijy  due 
course  of  law.  When  this  constitution 
was  formed  and  adopted,  it  whs  and  had 
been  the  law  of  the  land  from  compara- 
tively an  early  day  that  a  person  should 
have  an  action   for  damages  against  a 
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county  for  an  injury  caused  by  its  act  or 
omission.  If  this  then  known  and  ac- 
customed remedy  can  be  talcen  away  in 
the  face  of  this  constitutional  provision, 
what  other  may  not?  Can  the  legisla- 
ture, in  some  spasm  of  novel  opinion,  take 
away  every  man's  remedy  for  slander, 
assault,  and  battery,  or  the  recovery  of 
a  debt,  and,  if  it  cannot  do  so  in  such 
cases,  why  can  it  in  this?"  Eastman  v. 
Clackamas  Co.,  supra.  In  construing  a 
similar  provision  under  the  constitution 
of  Missouri,  it  was  held  by  the  supreme 
court  of  that  state  that  the  provision 
meant  that  a  remedy  should  be  afforded 
for  such  wrongs  as  are  recognized  by  the 
law  of  the  land.  Landis  v.  Campbell,  79 
Mo.  439.  By  the  law  of  the  land  is  meant 
the  general  public  law  of  the  state,  bind- 
ing alike  upon  all  the  members  of  the 
community.  The  law  of  the  land,  at  and 
before  the  adoption  of  the  constitution, 
provided  a  remedy  against  a  county  for 
an  injury  to  any  one  arising  from  its 
wrongful  act  or  omission;  and  for  such 
injuries  or  wrongs,  as  the  law  of  the  land 
recognized  and  provided  a  remedy,  when 
the  constitution  was  formed  and  adopt- 
ed, the  courts  must  afford  a  remedy  under 
the  guaranty  of  this  constitutional  pro- 
vision. In  the  interpretation  of  the  pro- 
visions of  a  constitution,  contemporane- 
ous construction  is  always  resorted  to 
to  throw  light  upon  them  and  explain 
their  purpose  and  meaning.  What  was 
the  wrong  and  practice  at  the  time? 
What  was  the  wrong  the  law  was  de- 
signed to  remedy  ?  The  f  ramers  of  the  con- 
stitution are  supposed  to  have  Icnown 
when  they  formed  it,  and  the  people  when 
they  ratified  and  adopted  it.  The  case  of 
Tribou  v.  Strowbridge,  7  Or.  158,  illustrates 
the  application  of  ttiiJs  principle  of  inter- 
pretation, and,  by  analogy,  is  decisive  of 
the  contention  here  involved.  In  that 
case  the  validity  of  the  statute  authoriz- 
ing the  court,  in  actions  at  law,  to  refer 
causes  which  involve  the  examination  of 
long  accounts,  whether  the  parties  assent 
or  not,  was  questioned  upon  the  ground 
that  tlie  statute  violated  section  17,  art. 
1,  of  the  constitution,  which  provides 
that  "in  all  civil  cases  the  right  of  trial 
by  jury  shall  remain  inviolate."  "This 
language  of  the  constitution,"  says 
BorsK,  J.,  "indicates  that  the  right  of  trial 
by  jury  shall  continue  to  all  suitors  in 
courts  in  all  cases  in  which  It  was  secured 
to  them  by  the  laws  and  practice  of  the 
courts  at  the  time  of  the  adoption  of 
the  constitution.  So  that,  in  order  to  as- 
certain whether  such  right  exists  in  this 
case,  we  must  look  into  the  history  of  our 
laws  and  jurisprudence  at  and  before  the 
adoption  of  the  state  constitution.  The 
statute  in  question  was  passed  by  the  legis- 
lature of  the  later  territory  of  Oregon  in 
1854,  and  has  been  copied  into  the  present 
Code,  so  that  this  statute  has  been  in 
force  since  that  time,  and  was  the  law  of 
the  territory  at  the  time  the  constitution 
was  adopted,  and  therefore  does  not 
abridge  the  right  of  trial  by  jury,  as  it 
existed  when  we  became  a  state.  Under 
this  statute,  cases  like  this  have  been  re- 
ferred and  tried  by  a  referee  without  ques- 
tion as  to  the  authority  of  the  court  to 


order  the  reference,  for  a  quarter  of  a  cen- 
tiuy ;  and,  was  there  doubt  as  to  the  con- 
stitutionality of  this  statute,  it  would, 
under  the  circumstances  and  the  sanction 
of  long  usage,  have  to  be  solved  in  favor 
of  the  statute."  Construed  in  the  light  of 
such  legislative  expositions,  we  are  able 
to  discover  and  understand  the  meaning 
of  the  provisions  of  the  constitution,  and 
the  rights  and  remedies  such  provisions 
were  intended  to  secure  and  preserve 
against  legislative  deprivations.  As  the 
territorial  statute,  giving  to  every  man 
a  remedy  against  the  county  for  neglect 
to  keep  in  repair  the  highways  and 
bridges  within  its  limits,  was  in  force  be- 
fore and  at  the  time  of  the  adoption  of  the 
constitution,  when  the  framers  of  the  con- 
stitution inserted  the  provision  securing 
to  every  man  a  remedy  for  an  injury  done 
him  in  person  and  property,  the  effect  of 
that  provision  was  to  secure  to  every 
man,  by  due  course  of  law,  a  remedy 
against  a  county  for  a  breach  of  duty  to 
keep  In  repair  its  bridges,  which  the  legis- 
lature cannot  take  away.  Nor  is  there 
anything  in  the  case  of  OUarra  v.  Port- 
land, 3  Or.  525,  in  conflict  with  this  result 
There  was  no  attempt,  by  section  127  of 
the  cliarter,  to  deprive  the  person  injured 
by  a  defect  In  a  street  of  a  remedy.  The 
liability  was  shifted  from  the  city  of  Port- 
l£md  to  the  oflBcer  or  officers  upon  whom 
the  duty  devolved,  and  out  of  whose  neg- 
ligence the  injury  resulted.  There  was  a 
remedy.  Hence,  as  the  case  discloses,  the 
point  here  was  not  involved  nor  could  it 
be  raised. 


Thatcher  et  al.  v.  Thatcher, 
{Supreme  Court  of  Colorado.  April  18, 1892.) 
Descent  op  Property. 
1  MillB'  Ann.  St.  §  1524,  relating  to  tlie  de- 
scent of  intpstatc  estates,  provides:  "Third.  If 
there  be  no  pliildren,  nor  their  descendants,  nor 
father,  mother,  brothers,  sisters,  nor  descendants 
of  deceased  brothers  or  sisters,  nor  husband  nor 
wife  living,  tlien  to  the  grandfather,  grandmother. 
uncles,  aunts,  and  their  descendants;  the  de- 
scendants taking  collectively  tlie  sharp  of  their 
immediate  ancestors  in  equal  parts."  Held  that, 
in  the  absence  of  nearer  kin,  tlie  estate  vests  in 
such  grandparents  and  nncles  and  aunts  ooUee- 
tively,  and  not  in  the  grandparents  as  a  class,  if 
there  are  any;  and,  if  there  be  none,  then  in  the 
uncles  and  aunts  as  a  separate  class. 

Appeal  from  district  court,  Pueblo 
county. 

Suit  by  John  A.  Thatcher  and  others 
against  Lydia  A.  Thatcher  to  determine 
the  right  to  certain  property.  From  a 
judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  H.\yt,  c.  J.: 

This  is  an  agreed  case  calling  for  a  con- 
struction of  the  third  subdivision  of  the 
Colorado  statute  of  descents  and  distribu- 
tions. The  statute,  as  published  in  1  Mills' 
Ann.  St.  §  1524,  is  as  follows:  "  •  •  * 
Except  in  the  cases  above  enumerated, 
the  estate  of  every  intestate  shall  de- 
scend and  be  distributed  as  follows: 
First.  To  his  children  surviving,  and  the 
descendants  of  his  children  who  are  dead; 
the  descendants  collectively  taking  tlie 
share  which   their  parents  would  have 
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taken  If  living.  Second.  It  there  be  no 
children,  nor  their  dencenduntB,  then  to  his 
father ;  i(  there  be  no  father,  then  to  bU 
mother;  If  there  be  no  mother,  then  to  tbe 
brotbere  and  elstere,  and  to  tbe  deBcend- 
anta  of  brothers  and  sisters  who  are  dead ; 
the  descendants  collectlTely  takinR  the 
share  of  their  itnincdlnte  ancestors  in 
equal  parts.  Third.  If  there  be  no  chil- 
dren, nor  their  descendants,  nor  fnther, 
mother,  brothers,  sisters,  nor  descendants 
of  deceased  brothers  or  sisters,  nor  bus- 
band  nor  wife  living,  then  to  the  grand- 
father, grandmother,  uncles,  aunts,  and 
tbelr  descendants;  thedesrendants  taking 
collectively  the  share  of  their  immediate 
ancestors  in  equal  parts.  Fourth.  And  if 
none  of  the  relatives  above  enumerated  be 
living,  tben  to  the  nearest  lineal  ancestors 
and  their  descendants;  the  descendants  col- 
lectively taking  tbe  share  of  their  immedi- 
ate aucesturs  in  equal  parts. " 

Cbaa.  E.  Gnst,  for  appellant.    J.  H.  Me- 
eheni,  (or  appellees. 

Hatt,  C.  J.,  (after  stating  the  facts.) 
This  case  presents  a  very  unusual  question 
with  reference  to  tbe  inheritance  of  prop- 
erty. The  agreed  facts,  so  far  as  they  re- 
quire notice,  are  substantially  as  follows, 
vii.:  Inl884,Henry  C.  Thatcher  died  Intes- 
tate. At  tbe  time  of  bis  death  he  was  the 
owner  of  both  real  and  personal  property 
In  Pueblo  county  and  elsewhere  in  the 
state  of  Colorado.  He  left  surviving  him, 
as  his  legal  heirs,  Ralile  B.  Thatcher,  his 
widow,  and  William  N.  Thatcher  and  Clar- 
ence Coolidge  Thatcher,  both  minor  chil- 
dren; William  N.  Thatcher  being  a  child 
by  a  former  wife,  who  died  in  1878.  In  the 
year  1885.  Clarence  died,  when  a  mere  In- 
fant, and  his  portion  of  the  estate  was  In- 
herited by  his  mother,  Sallle  B.,  thus  vest- 
Ingin  her  an  undivided  three-fourths  inter- 
est In  theestate,  andin  William  N.Thatcher 
an  undivided  one-fourth  interest.  In  1891, 
William  N.Thatcher  died  in  testate,  unmar- 
ried, and  without  issue.  He  left  snrviv. 
ing  him  one  grandmother  on  the  paternal 
side,  tbe  defendant  Lydia  A.  Thatcher; 
also  John  A.  Thatcher,  M.  D.  Thatcher, 
Sarah  C.  Bloom,  and  Mary  C.  Everhart, 
being  nncles  and  aunts  on  his  paternal 
side;  also  J.  W.  O.  Snyder,  Oeorge  W. 
Snyder,  Simon  D.  Snyder,  and  Cyrus  O. 
Snyder,  being  uncles  on  his  maternal  side; 
also  Charles  E.  Nosier,  Maggie  A.  Nosier, 
Ella  M.  C.  Nosier,  and  HaleR.  Nosier,  being 
tour  children  of  Sarah  A.  Nosier,  a  du- 
eeased  maternal  aunt.  The  controversy, 
'▼bich,  although  real,  appears  to  be 
Wholly  amicable,  is  in  reference  to  who 
are  the  legal  heirs  of  the  said  William  N. 
Thatcher.  Upon  the  foregoing  statement 
of  facts  the  district  court  decided  that 
upon  the  death  of  William  N.  Thatcher  his 
eticate  vested  collectively  m  an  his  surviv- 
ing relatives  hereinbefore  mentioned.  His 
grandmother,  Lydia  A.  Thatcher,  his  un- 
cles, and  aunts  each  inheriting  an  equal 
aliquot  part,  and  the  four  children  of  Sa- 
rah A.  Nosier,  deceased,  taking  collective- 
j,y  another  equal  aliquot  part.  Appellant 
claims  tbat  under  u  proper  construction 
of  the  third  subdivision  of  our  statute, 
in  the  absence  of  nearer  kin,  the  estate 
vests  in  the  grandparents,  If  there  are  any, 
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as  one  class,  and.  It  there  be  none,  then 
In  tbe  nncles  and  aunts  as  a  separate  class 
of  more  remote  kinship,  instead  of  a  col* 
lective  inheritance,  as  found  by  the  trial 
court.  In  support  of  this  contention, 
the  argument  is  tbat  throughout  the  act 
classps  are  mentiimed  that  take  in  the  or 
der  named,  and  that  the  third  subdivision 
provides  for  no  different  mode.  That 
from  this  the  spirit  of  the  act  is  apparent, 
and  must  control  as  against  tbeliteral  ex- 
pression to  be  found  in  any  one  part.  Tbe 
spirit  of  the  act  is  not  so  clear,  however, 
in  favor  of  the  construction  of  subdivi- 
sion 8  contended  for,  as  counsel  seem  to 
suppose.  In  prior  portions  of  the  act 
the  legislature  emplo.ved  language  that  is 
unmistakable,  by  saying.  If  there  be  not 
one.  then  to  the  other.  For  instance,  ob- 
serve the  second  subdivision :  "  If  there  be 
no  children, nor  their  descendants,  then  to 
bis  father;  if  there  be  no  father,  then  to 
bis  mother;  and  if  there  beno  mother,  then 
to  his  brothers  and  sisters."  Thefuilureto 
use  the  same  or  equivalent  phraseology  in 
the  preBent  connection  is,  in  Itself,  a  matter 
that  militates  against  tbe  argument  of 
appellant.  Moreover,  statutes  must  bo 
construed.  If  possible,  so  as  to  give  every 
word  some  meaning  and  effect.  Giving 
to  the  clause  under  consideration  the  con- 
struction asked,  and  thereby  holding  that 
"uncles"  and  "aunts"  take  only  in  case 
there  be  no  grandparents,  and  the  words 
"uncles"  and  "aunts"  become  mere  sur- 
plusage. Tbe  language  of  the  act  is:  "It 
there  be  no  •  •  *,  then  to  the  grand- 
father, grandmother,  nncles,  aunts,  and 
their  descendants;"  to  take  in  case  tbere 
be  no  grandfather,  and  the  uncles  In 
case  there  be  no  surviving  grandparent, 
etc.,  then  and  In  such  case  tbe  uncles  and 
aunts  would  take  as  descendants  of  th« 
grandparents  without  other  mention. 
We  are  not  to  suppose  that  tbe  legislature 
thus  used  the  words  "uncles "and "aunts" 
unnecessarily.  By  giving  the  third  sub- 
division its  literal  meaning,  as  was  done 
by  tbe  district  court,  we  avoid  any  in- 
fraction of  the  rule  of  construction  requir- 
ing some  effect  to  be  given  to  all  parts  of 
the  act.  Again,  as  we  find  In  other  por- 
tions of  the  act  the  legislature  has  used 
omistakable  language  to  indicate  tbat  one 
class  is  only  to  take  In  the  event  of  the 
death  of  a  prior  class,  from  this  we  may 
infer  that  the  legislature  realized  a  neces- 
sity for  employing  such  language  to  ex- 
press such  Intent,  and  would,  without 
doubt,  have  done  so  in  the  third  subdivi- 
sion, had  the  Intent  been  tbe  same.  Tbe 
third  subdivision  of  the  statute  of  the 
state  of  Missouri  is  quite  similar  to  that 
of  Colorado.  The  former  was  before  the 
supreme  court  In  the  case  of  Peacock  v. 
Smart,  17  Mo.  402.  It  was  there  held  that 
the  grandfather,  grandmother,  uncles, 
and  aunts  of  the  intestate  on  the  side  ol 
the  parent  from  whom  he  inherited  were 
not  to  take  precedence  in  Inheritance  to 
his  kindred  in  the  same  degree  on  the  part 
of  the  other  parent.  While  the  point  un- 
der consideration  here  is  not  alluded  to  in 
the  opinion,  it  is  worthy  of  mention  tbat 
in  a  case  considered  of  sufflcient  impor- 
tance to  be  taken  to  tbe  highest  tribunal 
in  tbe  state,  the  court,  as  well  as  counsel. 
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treated  the  statute  as  conferring:  the  Inher- 
itance In  an  equal  degree  upon  all  the 
classes  meotloned.  We  see  no  reason  for 
disturbing  the  judgment  of  the  district 
court,  and  it  is  accordingly  affirmed. 

ir  Colo.  231  

MoKRis  et  hI.  v.  St.  Louis  Nat.  Bank. 
(Supreme  Court  of  Colorado.    March  7, 1893. ) 

Tax  Sale— Notice  op— Affidavit  of  Publication 
— Statute  of  Limitations. 

1.  Among  other  prerequisites  to  a  valid  sale 
of  land  for  taxes  is  the  giving  of  notice  thereof; 
and,  when  it  is  shown  that  such  notice  has  not 
t>een  given  in  substantial  conformity  with  the 
statute,  the  sale  will  be  adjudged  invalid,  not* 
withstanding  a  tax  de3d  in  proper  formmayhave 
been  duly  executed  and  recorded. 

2.  The  statutory  form  of  affidavit  for  proving 
the  publication  of  notice  of  a  tax  sale  need  not  be 
literally  followed;  but,  if  the  substantial  requi- 
sites of  such  affidavit  be  disregarded,  the  proof 
of  notice  cannot  be  held  sufflcient. 

8.  The  limitation  upon  the  right  of  action  for 
the  "recovery  of  land  sold  for  taxes, "  prescribed 
by  section  96  of  the  revenue  act  of  1877,  does  not 
apply  to  an  action  to  remove  cloud  from  title 
brought  by  the  original  owner  against  a  party 
claiming  under  a  tax  deed,  where  the  tax  claim- 
ant has  never  taken  actual  and  adverse  possession 
of  the  land.  Same  holding  as  to  act  of  1885 
changing  said  section  96. 

4.  Section  3934,  Mills'  St,  under  the  circum- 
stances specified  therein,  operates  as  a  limitation 
upon  actions  involving  conUicting  titles  to  va- 
cant and  unoccupied  lands;  but  where  the  de- 
fendant pleads  such  statute,  and  the  plaintiff 
proves  a  better  paper  title,  and  also  the  payment 
of  taxes  upon  the  land  for  the  same  period  claimed 
by  defendants,  the  plea  will  be  unavailing. 

6.  In  an  action  to  remove  cloud  from  title 
occasioned  by  the  recording  of  a  tax  deed  to  va- 
cant and  unoccupied  land,  the  cause  of  action 
does  not  accrue  to  the  original  owner  of  the  land 
until  the  deed  is  recorded. 

6.  Whether,  without  taking  possession  by  the 
tax  claimant,  and  without  actual  notice  of  the 
deed  to  the  original  owner,  the  mere  recording 
of  the  deed  is  sufficient  to  set  the  statute  in  mo- 
tion in  favor  of  the  tax  claimant  as  to  vacant 
land,  not  decided. 
{Syllairus  by  the  Court.) 

Appeal  from  district  court,  Pueblo  coun- 
ty. 

Action  by  the  St.  Louis  National  Bank 
against  Nathan  Morris  and  Pembroke  R. 
Thonibs  to  set  aside  a  tax  deed.  From  a 
judifment  for  plaintiff,  defendants  appeal. 
Revei-sed. 

Wells,  McNeal  &  Tnylor,  for  appellants. 
John  M.  WaldroD  and  Joba  W.  Sleeper,  for 
appellee. 

Elliott,  J.  The  record  In  this  case 
shows  a  proceeding  in  the  nature  of  a  bill 
In  equity  to  remove  a  cloud  from  the  title 
to  72  certain  lots  or  parcels  of  land  situate 
In  East  Pueblo,  Pueblo  county,  Colo.  The 
cloud  consistB  of  a  deed,  commonly  called 
a  "tax  deed,"  executed  by  the  treasurer 
of  said  county  to  the  defendant  Morris. 
The  defendant  Thombs  claims  an  IntereRt 
in  the  lots  by  virtue  of  a  contract  with  his 
codefendaut. 

1.  There  is  some  question  whether  the 
tax  deed  contains  sutticient  recitals  to  be 
prima,  facie  evidence  of  title  In  favor  of  de- 
fendants under  the  statute.  But  such 
question  need  not  be  determined  in  this 
case,  since,  by  allegation  and  proof  ali- 
aade,  the  plaintiff  is  entitled  to  show  that 


the  tax  sale  upon  which  the  deed  rests  was 
invalid,  and  thus  have  the  deed  canceled, 
even  If  the  same  be  in  all  respects  regular 
and  sufficient  upon  its  face.  Mills,  Ann. 
St.  §  3902;  Mining  Co.  T.Rogers.  8  Colo. 36, 
6  Puc.  Rep.  661.  Among  other  prerequi- 
sites to  a  vnlld  sale  of  lands  for  taxes,  Che 
statute  provides  for  the  giving  of  notice 
of  such  sale,  for  the  proof  of  such  notice, 
and  for  the  careful  preservation  of  such 
proof.  Mills,  Ann.  St.  §§  3882-3885.  When, 
by  proper  averment  and  evidence,  it  is 
affirmatively  shown  that  proper  notice  of 
a  sale  has  not  been  given,  or  that  the 
proof  of  such  notice  has  not  been  made  In 
substantial  conformity  with  the  statute, 
the  sale  will  be  adjudged  invalid,  notwith- 
standing a  tax  deed.  In  proper  form,  may 
have  been  duly  executed  and  recorded. 
Notice  of  a  tax  sale  Is  required  to  be  given 
by  publication  in  a  newspaper  and  other- 
wise, (section  3883,  supra;)  and  the  pub- 
lication Is  required  to  be  proved  by  afSda- 
vit.  The  statute  provides  that  such  affi- 
davit may  be  substantially  in  the  follow- 
ing form  :  "I,  A   B.,  publisher  (or  printer) 

of  the ,  a newspaper,  printed 

and  published  in  the  county  of and 

state  of  Colorado,  do  hereby  certify  that 
the  foregoing  notice  and  list  were  pub- 
lished  In   said   newspaper,   once    in   each 

week,  for successive  w^eeks,  the  last 

of  which  publication   was  made  prior  to 

the day   of ,   A.   D.  ;  and 

that  copies  of  each  number  of  said  paper 
in  which  said  notice  and  list  were  pub- 
lished were  delivered  by  carriers  or  trans- 
mitted by  mall  to  each  of  the  subscribers 
of  said  paper,  according  to  the  accustomed 
mode  of  business  in  this  office."  Section 
3884,  supra.  The  affidavit  Introduced  as 
proof  of  notice  of  the  sale  iu  this  case  waa 
as  follows:  "We,  •  •  •  publishers  of 
the  Pueblo  Democrat  ( weekly )  newspaper, 
printed  and  published  at  Pueblo,  in  the 
state  of  Colorado,  do  hereb.v  certify  that 
the  foregoing  notice  and  list  were  pub- 
lished in  said  newspaper,  once  in  each 
week,  for  four  consecutive  weeks,  the  last 
of  which  publication  was  made  prior  to 
the  Qrst  day  of  September,  1879;  and  that 
extras  of  said  paper,  entitled  '  Supplement 
to  the  Weekly  Democrat,'  were  duly  cir- 
culated with  each  edition  of  said  paper, 
according  to  the  accustomed  mode  of  busi- 
ness In  the  office."  This  affidavit  was 
produced  from  the  custody  of  the  county 
clerk  with  whom  we  must  presume  it  was 
deosited,  to  be  carefully  preserved,  as  the 
statute  requires.  Section  3SS5,  supra.  Tba 
clerk  testlfled  that  no  other  affidavit  was 
on  file,  and  that  no  other  could  be  found, 
rela  ting  to  the  notice  of  said  sale.  Hall  v. 
Kellogg,  16  Mich.  139.  It  will  be  observed 
that  the  affidavit  does  not  show,  either  In 
form  or  substance,  that  any  copy  or  cop- 
ies of  such  paper  containing  such  notice 
and  list  were  delivered  to  any  subscriber 
of  said  paper;  much  lees  that  any  of  said 
papers  were  delivered  by  carriers  or  trans- 
mitted by  mail  to  each  of  the  subscribers 
of  said  paper.  In  fact,  the  affidavit  does 
not  Indicate,  even  by  inference,  that  there 
were  any  subscribers  to  said  paper.  The 
affidavit  shows  that  extras  of  said  paper 
were  duly  circulated,  but  what  is  meant 
by  "duly    circulated"  doea  not    appear. 
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The  aflS davit  sbows  that  the  clrcalation 
was  accordioK  to  the  accustomed  mode  of 
buBlneue  In  that  office.  But  what  such 
accu8tom(>d  mode  of  biiatuesa  waa  is  not 
shown.  The  affidavit  does  not  even  nhow 
that  the  papers  were  duly  distributed  ac- 
cordtnK  to  law,  as  in  the  rase  of  Visher  v. 
People,  84  III.  495,  cited  by  counsel  for  ap- 
pellants. The  statute  contemplates  that 
the  notice  shall  be  published  in  a  news- 
paper bavins  regular  subscribers,  and  that 
copies  of  each  number  of  the  paper  con- 
taining the  notice  and  list  shall  be  deliv- 
ered to  the  several  subscribers  of  said  pa- 
per by  carrier  or  by  mail,  and  that  the 
affidavit  of  the  publisher  or  printer  shall 
substantially  state  such  facts.  The  mere 
opinion  or  conclusion  of  the  af&ant  can- 
not be  allowed  as  a  substitute  for  such 
facts.  The  statutory  form  of  affidavit 
need  not  be  literally  followed,  but  there 
can  be  no  excuse  for  disregarding  its  sub- 
stantial requisites;  neither  does  the  fact 
that  the  word  "may"  was  used  instead  of 
"must"  or  "shall, "In  prescribing  the  form 
of  such  affidavit,  warrant  a  material  de- 
parture from  the  statutory  form.  The 
affidavit  in  this  case  cannot  be  held  suffi- 
cient as  proof  of  notice  of  the  sale  under 
consideration.  Cooley,  Tax'n,  384  et  seq. ; 
Wade,  Notice,  §  1106  et  seq.;  Gomer  v. 
Chaffee,  6  Colo.  314;  Lagroue  v.  Rnins,  48 
Mo.  536;  County  Com'rs  v.  Clarke,  36  Md. 
220. 

2.  The  tax  sale  at  which  the  lundsin  con- 
troversy were  bid  off  was  held  in  October, 
1879.  The  tax  deed,  though  dated  Novem- 
ber, 1882,  was  not  recorded  until  .January, 
1884.  This  action  wascoinraenced  In  Febru- 
ary, 18>*8.  In  thecourt  below  the  defendants 
pleaded  separate  and  distinct  defenses, 
evidently  designed  to  Invoke  the  benefit 
of  whatever  statute  of  limitations  might 
be  deemed  applicable  to  the  case.  Section 
1)6  of  the  revenue  act  of  1877  (Gen.  L.aws, 
p.  778)  is  much  relied  on  by  connsel  for 
defendants.  The  limitation  reads  as  fol- 
lows: "No  action  for  the  recovery  of  land 
sold  for  taxes  shall  lie,  unlens  the  same  be 
brought  within  five  years  after  the  sale 
thereof  tor  taxes  as  aforesaid,  any  law  to 
the  contrary  notwithstanding."  But  this 
liectlon  was  changed  by  the  act  of  April 
4, 1885,  (Mills'  St.  §  3904,)  so  that  It  now 
reads :  "No  action  for  the  recovery  of  land 
sold  for  taxes  shall  lie,  unless  the  same  be 
brought  within  five  years  after  the  execu- 
tion and  delivery  of  the  deed  therefor  by 
the  treasurer,  any  law  to  the  contrary  not- 
withstanding." If  the  defendants  had 
made  an  entry  into  and  upon  the  lands  in 
controversy,  taking  actual  possession  of 
them  b.v  open  and  visible  acts,  and  the 
plaintiff  had  brought  an  action  In  the 
nature  of  ejectment  to  recover  possession, 
there  could  be  no  doubt  of  the  applicabili- 
ty of  one  or  both  of  the  acts  above  quot- 
ed. The  only  question  then  would  be  as 
to  their  proper  construction.  But  defend- 
ants' answer  expressly  admits  that  the 
premises  in  controversy  "have  remained 
wholly  vacant,  unoccupied,  and  unim- 
proved "  at  all  times  since  the  date  of  the 
tax  deed,  November  8, 1882.  Under  such 
circumstances,  it  is  difficult  to  conceive 
bow  the  present  action  can  be  regarded 
as   an    action    for  the  i-ecovery    of   said 


lands,  since  the  plaintiff  has  never  been 
actually  dispossessed  of  them.  It  is  only 
by  resorting  to  a  fiction  of  law  that  de- 
fendants can  find  authority  for  pleading 
either  of  the  foregoing  acts  of  limitation. 
The  theory  may  be  stated  thus:  In  the 
case  of  vacant  and  unoccupied  lands,  the 
legal  title  draws  to  it  the  possession. 
The  tax  deed,  as  executed  and  recorded, 
vests  the  legal  title  prima  facie  In  defend- 
ants. Therefore  defendants  have  posses- 
sion of  the  land  in  controversy,  fipon 
this  basis  it  is  argued  that,  as  the  present 
action  is  brought  to  cancel  defendants' 
tax  deed,  and  thereby  re-establish  plain- 
tiff's legal  title.  It  will,  if  successful,  result 
in  reuniting  both  title  and  possession  in 
the  plaintiff,  and  therefore  that  it  Is  an 
action  for  the  recovery  of  land  by  the 
plaintiff  from  the  defendants.  This  results 
from  the  fiction  that  the  possession  of 
vacant  or  unoccupied  lands  follows  the 
legal  title.  If  we  accept  the  fiction,  it 
must  be  because  justice  and  equity  will  be 
thereby  subserved.  Ja  tictione  Jaris  sem- 
per aubaisUt  lequitaa.  In  Cooley,  Tax'n, 
381,  the  learned  author,  speaking  upoo 
this  subject,  says:  "Possession  of  a  va- 
cant tenement  is  and  must  be  purely  a 
matter  of  fiction.  Constructive  possession 
is  recognized  for  some  purposes,  because, 
under  our  peculiar  forms  of  action,  it  is 
found  necessary,  in  order  to  the  protec- 
tion of  the  rights  of  the  owner  against 
trespassers.  The  fiction  Is  accepted,  as  all 
fictions  in  the  law  are  for  the  sake  of  jus- 
tice, never  to  do  inlustice.  But,  if  one's 
freehold  has  been  Illegally  sold  under  ad- 
verse proceedings,  there  is  no  justice  in 
resorting  to  a  fiction  of  law  in  order  to 
sustain  the  sale."  In  Broom,  L.eg.  Max. 
p.  130,  Lord  Mansfikld  Is  quoted  as  say- 
ing that  "fictions  uf  law  bold  only  In  re- 
spect of  the  ends  and  purposes  for  which 
they  were  invented.  When  they  are  urged 
to  an  Intent  and  purpose  not  within  the 
reason  and  policy  of  the  fiction,  the  other 
party  ma.v  show  the  truth." 

In  determining  whether  tbe  fiction,  as 
above  stated,  should  or  should  not  be  ac- 
cepted as  the  basis  for  a  plea  of  the  stat- 
ute of  limitations  in  an  action  of  this  kind, 
it  is  proper  to  consider  how  differently 
the  parties  to  such  an  action  are  related 
to  the  tax  sale,  and  how  differently  they 
may  be  affected  by  ii.  Tbe  purchaser,  as 
a  matter  of  fact,  knows  of  tbe  sale  at  the 
outset ;  knows  that  he  is  taking  steps  to 
acquire  a  title  which  may  invalidate  tbe 
title  of  the  original  owner.  As  he  does 
not  undertake  to  buy  from  the  owner,  he 
is  bound,  as  a  matter  of  law,  to  take  no- 
tice.athis  peril,  whether  theofficlal  agents 
of  the  government  have  or  have  not  au- 
thority to  sell.  By  the  liberal  provisions 
of  our  revenue  act,  however,  he  takes  little 
or  no  risk,  since  the  purchase  money  must, 
In  almost  every  instance,  be  returned  to 
him,  with  interest,  if  the  sale  proves  to  be 
invalid.  On  the  other  hand, the  owner,  in 
many  cases,  does  not,  as  a  matter  of  fact, 
know  of  the  sale  until  long  after  it  has 
taken  place.  The  sale  may  be  the  result 
of  inadvertence  or  excusable  neglect  on 
bis  part;  and  while,  upon  being  advised 
of  the  sale,  he  may  redeem  bis  lands,  or 
contest  the  sale,  within  tbe  time  allowed 
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by  the  statate,  the  fact  that  the  lands  are 
vacant  and  unoocuple'l  greatly  diminishes 
the  chances  of  his  acquiring  Timely  knowl- 
edge of  the  sale;  and  especially  Is  this  the 
case  If  the  Action  of  constructive  posses- 
sion be  recognized  in  favor  of  the  pur- 
chaser, so  that  be  has  no  Inducement  to 
take  possession.  Tbns  while  the  pur- 
chaser incurs  little  or  no  risk,  with  the 
chance  of  great  gain,  the  owner  is  sub- 
jected to  great  risk,  with  no  chance  of  se- 
curing anything  bat  his  own;  for,  it  he 
does  nut  learn  of  the  sale  in  time  to  save 
his  lands,  a  very  large  estate  may  be  irre- 
trievably lost  on  account  of  the  nonpay- 
ment of  a  very  small  amount  of  taxes. 
These  considerations  forbid  that  the  rev- 
enue act,  which  is  most  liberal  iu  its  terms 
in  favor  of  the  purchaser,  should  be  ex- 
tended by  legal  fiction  or  presnmptiun,  to 
the  prejudice  of  the  original  owner,  any 
further  than  a  reasonable  construction  re- 
quires. Cooley.  Tax'n,  380;  Black,  Tax 
TiMes,72.  Other  provisions  of  the  revenue 
act  illnstrato  the  injustice  of  accepting 
the  fiction  of  constructive  possession  for 
the  purposes  now  under  consideration. 
In  tbe  first  place,  the  tax  certificate  dues 
not  convey  title;  nor  can  a  tax  deed  be 
lawfully  executed  and  delivered  until  three 
years  after  the  land  has  been  bid  off  by 
the  purchaser;  nor  dues  the  deed,  when 
signed,  attested,  acknowledged,  and  de- 
livered, convey  title,  it  Is  only  when  the 
deed  is  executed  and  recorded  as  provided 
by  the  statute  that  It  vests  in  tbe  pur- 
chaser, prima  fa.cie,  the  title  of  the  former 
owner.  Mills'  St.  §§  3900-3904.  Again, 
real  property  sold  fur  taxes  may  be  re- 
deemed at  any  time  before  the  expiratiun 
of  three  years  from  the  date  of  sale,  and 
at  any  time  before  the  execution  of  the 
deed  to  the  purchaser.  During  all  of  said 
time,  tbe  owner,  by  paying  the  taxes  and 
Interest  as  provided  by  the  statute,  may 
obtain  a  redemption  certificate  clearins 
his  property  from  such  incuml)ranceH,and, 
If  the  tuxes  be  legal,  that  Is  his  only  rem- 
edy. Mills'  St.  §  3905.  Now  suppose,  in  a 
given  case,  the  purchaser  should  not  ask 
for  or  receive  his  deed  until  more  than  five 
years  after  the  property  was  struck  off. 
Until  the  reception  and  recording  of  the 
deed,  be  would  have  no  title  to  support 
the  theory  of  constructive  possession. 
Will  It  be  contended  that,  after  the  expira- 
tion of  said  five  years,  he  could  receive 
and  make  use  of  the  deed  as  an  absolute 
shield  against  every  kind  of  action  which 
tbe  original  owner  might  bring  to  test  its 
validity?  Can  it  be  maintained,  in  fact 
and  in  law,  that  be  would  be  thus  protect- 
ed before  any  cause  of  action  had  accrued 
to  the  original  owner  against  him?  To 
hold  that  either  of  the  foregoing  statutes 
will  run  In  favor  of  a  purchaser  at  a  tax 
sale  before  be  is  entitled  to  a  tax  deed; 
while  he  neglects  to  procure  such  deed ; 
while  he  carries  the  deed  in  his  pocket, 
witbont  recording  it;  and  hence  while  be 
has  no  title  to  tbe  land,  and  before  he  has 
taken  actual  possession  thereof, and  until, 
perhaps,  the  full  period  of  limitation  has 
elapsed,  (as  counsel  would  have  the  stat- 
ute construed;)  and  that  he  may  there- 
after record  tbe  deed  as  an  Indisputable 
muniment  of  title,— certainly  would  not 


anbserve  the  ends  of  Justice  aad  equity, 
nor  comport  with  tbe  principles  of  lim- 
itation statutes.  "All  statutes  of  limita- 
tion must  proceed  on  the  idea  that  the 
party  has  full  opportunity  afforded  htm  to 
try  his  right  in  the  courts."  Cooley, Const. 
Lim.366;  Wood,  Llm.  Act.  §  117;  Angell, 
Llm.  §  22;  Eldridge  v.  Kuehl,27  Iowa.  160; 
SbalemlUer  v.  McCarty,55Pa.St.l86;  Jones 
V.  Handle, 68  Ala.  258.  Furthermore,  while 
the  statute  provides  that  a  tax  deed,  prop- 
erly executed  and  recorded,  prima  facie 
conve.ysthe  title, it  nowhere  provides  that 
such  deed  shall  give  the  purchaser  posses- 
sion of  the  property  conveyed.  It  certain- 
ly does  not  give  him  an  actual,  adverse 
possession,  such  as  would  compel  the  orig- 
inal owner  to  resort  to  an  action  In  the 
nature  of  ejectment  to  recover  possessloa 
of  tbepremlses.  On  tbecontrary,the  orig- 
inal owner  being  in  possession  by  virtue 
of  a  perfect  legal  title,  such  possession  la 
to  be  deemed  sufficient  for  purposes  ot 
remedy,  and  to  continue  until  Interrupted 
hy  an  actual  entry  and  adverse  possession 
taken  by  another.  Baldwin  v.  Merriam, 
16  Neb.  199,  20  N.  W.  Rep.  2.50;  Hole  v. 
Rlttenhoase,%Pa.  St.  492;  Wain  v.  Shear- 
man. 8  Serg.  &  R.  357:  Angell,  Llm.  §  384; 
Wood.  Llm.  Act.  §  25S;  2  Wat.  Tresp.  { 
918;  Black,  Tax  Titles,  §§226-228;  2BlackW. 
Tax  Titles,  895,  932-937. 

It  Is  true  that  under  Code,  §  266,  an 
action  Iu  the  nature  of  ejectment  maybe 
brought  for  the  recovery  of  vacant  and 
unoccupied  premises  against  any  one  ex- 
ercising acts  of  ownership  over  them. 
But  such  remedy  Is  not  exclusive,  and 
such  le  not  the  nature  of  the  present  ac- 
tion. An  action  like  the  present,  to  re- 
move cloud  from  title,  is  an  appropriate 
remedy  hy  the  original  owner  of  vacant 
lands  against  a  party  claiming  title  un- 
der a  tax  deed.  By  Instituting  such  ac- 
tion, the  owner  is  not  bound  to  confess 
himself  ousted  of  his  original  possession, 
nor  to  assume,  as  a  matter  of  law,  that 
tbe  tax  claimant  is  In  possession  by  virtue 
of  his  tax  deeil,  when  in  fact  the  claimant 
Is  not  in  possessiion,  and  when  the  very 
purpose  of  tbe  action  is  to  have  such  deed 
adjudged  Invalid.  See  3  Pom.  £q.  Jur.  §} 
]3!)8, 1399,  and  particularly  note  4,  where 
the  learned  author  says:  "When  the  es- 
tate or  interest  to  be  protected  Is  equi- 
table, the  jurisdiction  should  be  exercised, 
whether  the  plaintiff  is  In  or  out  of  posses- 
sion, tor,  under  these  circumstances,  legal 
remedies  are  not  possible."  Our  concla- 
Blon  Is  that  the  present  action  is  not  to  be 
treated  as  an  actii>n  for  the  recovery  of 
land,  and  so  neither  of  the  limitations 
above  quoted  Is  applicable  as  a  defense. 
This  conclusion  is  the  more  satisfactory 
for  tbe  reason  that  other  limitation  stat- 
utes, more  appropriate  to  actions  of  this 
kind,  will  subserve  all  tlie  purposes  of  re- 
pose contemplated  by  such  legislation, 
without  working  such  manifest  Injustice. 

8.  Section  2924,  Mills'  St.,  reads  as  fol- 
lows :  "  Whenever  a  person  having  color 
or  title,  either  by  pi-e-emption  or  other- 
wise, as  aforesaid,  made  in  good  faith,  to 
vacant  and  unoccupied  land  or  raining 
claims,  shall  pay  all  taxes  legally  assessed 
thereon,  or  for  improvements  situate 
thereon,  for  five  Buccessive  years,  be  or 


Digitized  by 


Google 


Colo.) 


KELLY  V.  PEOPLE. 


805 


«he  Bball  be  deemed  and  adjudged  to  be 
the  legal  owner  uf  said  vacant  and  unoc- 
cupied lands  or  mining  clalmH,  to  the  ex- 
tent and  ai-cordinjE  to  the  purport  of  his 
or  her  proper  title  or  pre-emption: 
•  •»  •  provided,  however,  that  If  any 
person  having  a  bettor  paper  title  or  pre- 
emptiun  to  said  vacant  and  unoccupied 
lands  or  mining  claims  shall,  during  the 
said  term  of  five  years,  pay  the  taxes  as- 
sessed on  said  lands  or  mining  claims,  or 
improvements  thereon,  for  any  one  or 
more  years  of  the  said  term  of  Ave  years, 
then,  in  that  case,  such  taxpayer,  bis 
heirs  and  assigns,  shall  not  be  entitled  to 
the  benefit  of  this  section."  This  section, 
nnder  the  circumstances  specified  therein, 
Is  clearly  designed  to  operate  as  a  limita- 
tion npon  actions  involving  conflicting 
titles  to  vacant  and  unoccupied  lands. 
It  was  specially  pleaded  by  defendants  In 
this  case,  and  Issue  was  taken  thereon. 
True,  the  defense  was  unavailing;  but 
this  was  not  because  the  statute  was  not 
applicable  to  the  nature  of  the  action, 
but  because  the  facts  developed  at  the 
trial  did  not  sustain  the  averments  of  the 
plea.  The  plaintiff,  as  we  have  seen, 
/proved  that  it  bad  the  better  title,  and 
•also  that  It  had  paid  taxes  upon  the  land 
continuously  for  the  same  five  years 
claimed  by  defendants. 

4.  Section  2912,  Mills'  St.,  is  the  general 
limitation  statute  applicable  to  equity 
cases  not  otherwise  provided  for.  It 
reads:  "Bills  of  relief,  in  case  of  the  exist- 
ence of  a  trust  not  cognizable  by  the 
courts  of  common  law,  and  in  all  other 
cases  not  herein  provided  for, shall  be  filed 
within  five  years  after  the  cause  thereof 
shall  accrue,  and  not  after."  Appellants 
claim  the  benefit  of  tbi<i  section.  The 
qnestion,  therefore,  arises,  when  under 
the  circumstances  of  the  present  ease  did 
the  statute  begin  to  run?  The  qnestion 
is  not  difficult  to  answer.  The  action  Is 
equitable  in  its  nature.  It  is  a  suit  to  re- 
move a  cloud  from  the  title  to  certain 
lands  which  plaintiff  claims  to  own.  The 
cloud  consists  of  the  tax  deed  under  which 
defendants  claim  title,— a  deed  apparently 
valid,  but  which,  as  we  have  seen,  is  not 
really  valid,  because  executed  In  pursuance 
of  a  sale  of  which  the  proof  of  notice  was 
insufficient.  Defendants  expressly  admit 
that  their  title  rests  solely  upon  said  tax 
deed.  The  plaintiff's  title  is  perfect,  but 
for  the  cloud  of  such  deed.  When  did  the 
tax  deed  become  a  cloud  upon  plaintiff's 
title?  As  we  have  seen,  nu  title  is  con- 
veyed by  n  tax-deed  until  it  is  recorded. 
Until  recorded,  the  deed  is  not  prima  facte 
evidence  of  title,  nor  of  a  duly-advertised 
tax  sale,  nor  of  any  other  prerequisite  to 
a  valid  conveyance  under  the  revenue  act. 
When  defendants  acquired  a  prima  facie 
title  to  the  land  by  putting  the  deed  iipon 
record,  the  plaintiB's  title  was  clonded. 
Then,  for  the  first  time,  plaintiff's  present 
cause  of  action  accrued,  and  it  might 
thereupon  bring  Its  action  to  determine  the 
validity  of  such  deed.  8  Pom.  Eq.  Jnr. 
snpra.  Perhaps  plaintiff  might  hare 
brought  an  action  to  prevent  the  record- 
ing of  the  deed,  if  before  such  recording  it 
!had  bad  actual  notice  of  the  existence  of 
tlie  deed;  bat  there  is  no  proof  or  pre- 
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sumption  that  it  had  sucb  notice.  The 
defendants  certainly  cannot  insist  that 
the  deed  was  notice  of  an  adverse  title  in 
themselves,  apparently  valid,  so  long  as, 
by  withholding  itfromtherecord,  they  did 
notacqulreeven  a  primti  /iic/e  title  under  it, 
nor  mal{e  the  same  evidence  of  a  volid  sale. 
Whether,  without  taking  possession  and 
without  actual  notice,  the  mere  recording 
of  the  tax  deed  was  sufficient  to  set  the 
statute  of  limitations  in  motion,  we  need 
not  determine,  since  the  recording  was 
less  than  five  years  before  the  commence- 
ment of  this  action.  It  follows  that  the 
action  was  not  barred  by  any  statute  of 
limitations  that  has  been  suggested. 

5.  The  Judgment  of  the  district  court 
might  be  affirmed,  but  for  the  fact  that 
the  statute  provides  for  certain  relief  to 
the  losing  party  in  all  cases  of  this  kind. 
Among  other  things,  it  is  required  that 
taxes  paid  by  others  on  the  land,  with  in- 
terest thereon,  shall  be  ascertained  and 
paid  by  the  successful  party.  This  re- 
quirement was  not  observed  by  the  trial 
court,  nor  does  any  adequate  reason  for 
Its  omission  appear  in  the  record.  The 
evidence  shows  that  the  whole  72  lots 
were  sold  for  the  delinquent  taxes  of  1876. 
These  taxes  were  originally  only  fl7.22; 
but  at  the  time  the  lands  were  bid  oH  the.r 
amounted,  together  with  Interest  and 
other  charges,  to  f53.a7.  The  defendant 
Morris,  having  become  the  assignee  of  the 
certificate  issued  to  the  county  in  pursu- 
ance of  the  statute,  and  having  paid  cer- 
tain taxes  upon  the  land  thereafter,  is  en- 
titled to  have  the  amount  of  such  expendi- 
tures ascertained  and  paid  by  plaintiff. 
It  appears  by  tlie  complaint  that  plaintiff 
tendered  to  defendants  the  sum  of  9250  on 
account  of  such  expenditures.  The 
amount  so  tendered  and  pleaded  may 
properly  be  made  the  basis  of  defendants* 
recovery,  unless,  by  proper  evidence,  it 
shall  be  shown  that  they  are  entitled  to 
a  greater  or  to  a  less  sum.  The  Judg- 
ment of  the  district  court  is  reversed,  and 
tlie  cause  remanded,  for  further  proceedings 
in  accordance  with  this  opinion. 


Kelly  v.  People. 


17  Colo.  130 


(Supreme  Court  of  Colorado.    April  6, 1892.) 
MuKDER  —  Witnesses  —  Separatios — Motion  to 
8TKIEB  OUT  Testimony— Elkctios  op  Counts- 

IN8THCCT10N8  —  REASONABLE  VOCBT  —  ProVI."CB 
OP  COVBT  AND  JOBT. 

1.  Where,  on  a  trial  for  murder,  notice  was 
given  before  the  ]ury  was  sworn  that  a  certain 
person  would  be  called  as  a  witness  for  the  prose- 
cution, but  no  showing  was  made  by  defendant 
for  further  time  to  prepare  for  trial  on  that  ac- 
count. Held,  that  objection  to  the  witness  testify- 
ing was  without  merit.  The  examination  of  wit- 
nesses out  of  the  presence  and  bearing  of  each 
other  is  sometimes  a  valuable  aid  to  the  discov- 
ery of  truth  and  the  furtherance  of  justice.  The 
separation  of  witnesses  for  that  purpose  is  a  mat- 
ter resting  in  the  sound  judicial  discretion  of 
the  trial  court.  Where  the  witness  was  an  olB- 
cer  of  the  court,  and  his  testimony  did  not  re- 
late to  the  res  gestce  of  the  homicide,  held,  that 
it  was  not  an  abuse  of  discretion  to  permit  him 
to  testify,  notwithstanding  he  had  been  present 
at  the  trial. 

2.  A  motion  to  strilce  out  all  the  testimony 
of  a  witness  given  on  information  and  belief, 
without  otherwise  designating  the  testimony  so 
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jriven,  Is  not  sufBciently  specific.  Where  the 
court  denied  such  a  motion,  but  admonished  the 
witness  not  to  testify  to  what  bad  been  told  him, 
lield,  that  there  was  no  error. 

8.  Where  the  lirst  count  of  an  indictment  was 
for  murder,  and  the  second  for  manslaughter, 
held,  that  the  prosecutor  might  proceed  to  trial 
upon  both  counts  at  the  same  time,  and  that  be 
could  not  properly  be  required  toelect  upon  which 
count  he  would  rely,  so  long  as  it  appeared  from 
the  evidence  that  the  two  counts  related  to  the 
same  transaction. 

4.  In  the  consideration  of  the  e7ideoce  pro- 
duced on  a  criminal  trial  the  jury  should   search 

Srimarily  for  the  truth,  rather  than  for  doubts; 
ut  if,  in  searching  for  the  truth,  substantial 
doubts  of  the  defendant's  guilt  should  arise  from 
the  evidence,  or  from  the  want  of  evidence,  sunh 
doubts  should  prevail  in  favor  of  tho  accused, 
unless,  upon  a  fair  consideration  of  all  the  evi- 
dence, such  doubts  should  disappear;  the  burden 
of  proof  being  upon  the  people  to  establish  by  tho 
evidence  boyond  a  reasonable  doubt  every  material 
fact  necessary  to  constitute  the  defendant's  guilt. 

5.  Where  the  crime  of  murder  was  committed 
before  the  passage  of  tho  act  of  April  19,  18S9, 
which  made  certain  chungos  as  to  the  infliction 
of  the  death  penalty,  but  the  trial  did  not  occur 
until  after  such  act  had  taken  effect,  held,  that 
the  trial  court  did  not  err  in  limiting  the  convic- 
tion   to  murder  of  the  second  degree. 

6.  In  a  trial  for  murder  the  court  may,  under 
certain  circumstances,  be  justified  in  submitting 
to  the  jury,  by  an  appropriate  instruction,  the 
simple  question  whether  the  defendant  is  guilty 
of  murder  or  not  guiltyj  without  advising  the 
jury,  in  the  same  instruction,  that  they  may  find 
tlie  defendiint  guilty  of  manslaughter.  Subject 
to  the  exception  caused  by  the  act  of  18ti9,  It  is 
the  province  of  the  jury,  when  they  find  a  ver- 
dict of  guilty  in  a  homicide  case,  to  designate 
the  offense,  and  the  degree  thereof,  and  upon  this 
province  the  court  should  not  trespass;  never- 
theless, it  is  the  province  of  the  court  to  instruct 
the  jury  what  verdict  they  ought,  under  the  law, 
to  render,  in  case  they  find  a  certain  state  of 
tacts  established  by  the  evidence. 

(SyllabiLS  by  the  Court.) 

Error  to  dlBtrict  court,  El  Paao  county. 

Indictment  asalnst  Ed  Kelly  for  murder 
and  maiiBlaughter.  Verdict  of  Ruilty  uf 
murder  in  the  second  degree,  and  sentenced 
thereon  to  the  penitentiary  lor  26  years. 
Defendant  hrint^s  error.     AfHrmed. 

Colbnrn  &  Dudley,  for  plaintiff  In  error. 
Jospph  H.  Maa/jin,  Atty.  Geu.,  and  H.  B. 
Bttbb,  for  the  People. 

ELLIOTT,  J.  The  assignments  of  error 
will  be  noticed  as  presented  by  the  briefs 
of  counsel. 

J.  On  the  trial  it  was  objected  in  behalf 
of  defendant  that  one  Leonard  .Tackson,  a 
witness  for  the  prosecntion,  should  not  be 
allowed  to  testify  on  the  ground  that  his 
name  was  not  given  in  the  list  of  wit- 
nesses Indorsed  upon  the  Indictment,  and 
because  be  had  not  been  placed  under  the 
rule  excluding  witnesBeB  from  the  court 
room  during  the  trial.  It  appears  that 
notice  was  given  before  the  Jury  was 
sworn  that  Jackson  would  be  called  as  a 
wltneKS,  but  no  application  was  made  by 
defendant  for  further  time  to  prepare  for 
trial  on  that  account.  If  timely  applica- 
tlon,  accompanied  by  a  showing  of  the 
supposed  necessity  for  such  further  time, 
had  been  made,  it  mlp;ht  have  been 
granted.  This  not  having  been  done,  the 
objection  to  the  witness  lestif.vinR  was 
without  merit.  Wilson  v.  People,  3  Colo. 
}29i  Minicb    v.  People,  8  Colo.  445,  9   Pac. 


Rep.4,andcaBe8clted.  Tbeexaminatlon  of 
witnesses  out  of  the  presence  and  hearing 
of  each  other  is  sometimes  a  valuable  aid 
to  the  discovery  of  truth  and  the  further- 
ance of  Justice.  The  exclusion  of  witnesses 
from  the  court  room  during  the  trial  Is  a 
matter  resting  in  the  souud  judicial  dis- 
cretion of  the  trial  court.  Jackson  was 
sheriff  of  the  county.  His  testimony  did 
not  relate  to  the  res  pcestse  of  the  homi- 
cide. It  does  not  appear  that  the  court 
abused  its  discretion  in  permitting  him  to 
testify, notwithstanding  he  had  been  pres- 
ent during  the  trial.  1  Tbomp.  Trials,  8 
27o  et  seq. 

2.  The  entire  testimony  of  the  witness 
Jackson  related  to  an  alleged  escape  by 
the  defendant  from  the  county  jail  while 
be  was  In  the  custody  uf  the  witness  as 
sheriff,  ijouie  o'  the  matters  tlius  testiUed 
to  appeared  to  be  within  the  personal 
knowledge  ol  the  witness,  while  other 
matters  were  stated  upon  information 
and  belief.  After  the  cross-examination 
had  proceeded  at  some  length,  counsel  tor 
defendant  moved  to  strike  out  all  the  testi- 
mony of  the  witness  given  on  Information 
and  belief,  without  otherwise  designating 
the  testimony  so  given.  Such  testimony 
bad  been  elicited  In  part  by  the  questions 
propounded uponcross-examination.  The 
court  denied  the  motion,  presumably 
upon  the  ground  that  it  was  not  suffi- 
ciently specific.  The  court,  however,  ad- 
monished the  witness  not  to  testify  to 
what  had  been  told  blm.  From  tbe  whole 
examination  it  appears  that  the  lury  were 
well  advised  by  tbe  court  as  to  what  por- 
tion of  Jackson's  testimony  was  compe- 
tent and  what  was  Incompetent;  at  least, 
they  were  as  wnll  advised  as  they  would 
have  been  if  defendant's  motion  to  strike 
out  had  been  sustained  without  specific 
modification.  Under  the  circumstances, 
considering  the  nature  and  subject-matter 
of  the  testimony,  it  is  clear  that  the  jury 
were  not  misled,  nor  the  defendant  in- 
jured, by  any  improper  testimony  given 
by  tbe  witness.  1  Thomp.  Trials,  §  719  et 
seq. 

'i,  Tbe  first  count  in  tbe  indictment  was 
for  murder;  tbe  second  for  manslaughter. 
As  murder  includes  manslaughter,  the 
second  count  was  unnecessary,  though  it 
did  not  vitiate  the  indictment.  The  dis- 
trict attorney  was  at  liberty  to  proceed 
to  trial  upon  both  counts  of  the  indict- 
ment at  the  same  time;  and  he  could  not 
properly  be  required  to  elect  upon  which 
count  he  would  rely,  so  long  as  it  ap- 
peared from  the  evidence  that  the  two 
counts  related  to  the  same  transaction. 
1  Mills'  Ann.  St.  §  1452.  In  ctuisldering 
what  was  suld  in  Roberts  v.  People,  11 
Colo.  21.'i,  17  Pac.  Rep.  637,  about  compel- 
ling the  prosecutor  to  elect,  the  distinc- 
tion  between  different  counts  and  differ- 
ent transactions  must  be  kept  in  mind. 
See  Blsh.  Crim.  Proc.  cc.  32,  33,  particu- 
larly sections  449  and  459;  also  Packer  v. 
People,  8  Colo.  361,  8  Pac.  Rep.  564. 

4.  In  a  lengthy  lustructiou  explaining 
the  term  "reasonable  doubt"  the  court  In- 
dicated that  the  jury  "must  not  search  for 
a  doubt. "  The  instruction  was  excepted 
to  on  the  trial,  but  it  does  not  appear 
that  the  objectionable  language  was  then 
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pointed  ont.  It  is  now  urged  that  the 
lauKuase  above  quoted  was  calculated  to 
lead  the  jury  to  think  that"  they  were  not 
to  malie  full  and  eearching;  inquiry  into 
the  evidence  to  ancertaln  whether  It  was 
HO  inHUtilcient  that  upon  a  fair  considera- 
tion of  the  same  a  reasonable  doubt  mlKht 
be  based  thereupon."  If  the  lantcnage 
objected  to  stood  alone,  it  might  be  mis- 
leading, though,  strictly  speaking,  the 
jury,  in  their  consideration  ol  the  evi- 
dence, should  search  primarily  for  the 
truth,  rather  than  (or  doubts.  If.  in 
searching  for  the  truth,  substantial 
doubts  of  the  defendant's  guilt  should 
arise  from  the  evidence,  or  from  the  want 
of  evidence,  such  doubts  should  prevail  in 
favor  of  the  accused,  unless,  upon  a  fair 
consideration  of  all  the  evidence,  such 
doubts  should  disappear.  But  the  lan- 
guage objected  to  does  not  stand  alone. 
in  immediate  connection  therewith  it  ap- 
pears that  the  jury  were  also  plainly 
charged  to  the  effect  that  the  burden  of 
proof  was  upon  the  people  to  establish  by 
the  evidence,  beyond  all  reasonable  doubt, 
every  material  fact  necessary  to  constitute 
the  defendant's  guilt;  and  also  that  a 
reasonable  doubt  must  be  such  a  doubt 
as  would  naturally  arise  in  the  mind  of  a 
reasonable  man  upon  a  review  of  all  the 
evidence  in  the  case;  that  it  means  a. 
serious,  substantial,  well-founded  doubt, 
and  not  a  mere  posBlbllity  of  a  doubt; 
that  it  is  such  a  doubt  as.  in  the  impor- 
tant transactions  of  life,  would  cause  a 
reasonable  and  prudent  man  to  hesitate 
and  pause:  and  that  when  the  jury  can 
say,  after  carefully  and  impartially  con- 
sidering all  the  evidence  in  the  case,  tliat 
they  have  an  abiding  conviction  of  the 
truth  of  the  charge,  then  they  are  in  law 
satisfied  beyond  a  reasonable  doubt.  The 
charge  certainly  could  not  have  led  the 
Jury  to  believe  that  they  were  not  to  give 
the  evidence  a  thorough  consideration  for 
the  purpose  of  determining  whether  or 
not  the  same  would  warrant  a  conviction. 
It  indicates  plainly,  as  It  should,  that  the 
jury  should  carefully  and  impartially  con- 
sider and  search  the  evidence,  not  for  a 
d<^ubt,  but  for  the  purpose  of  ascertain- 
ing the  truth  in  respect  to  the  charge 
against  the  defendant.  It  is  clear  that 
the  entire  charge  upon  the  subject  of  rea- 
sonable doubt — that  which  precedes  and 
also  that  which  follows  the  words  com- 
plained of  In  the  same  instruction,  as  well 
as  that  which  occurs  in  the  instruction 
immediately  preceding— so  modifies  and 
explains  the  words  complained  of  that 
the  jury  could  not  have  been  misled  there- 
by. It  is  a  fatniliar  rule  that  in  determin- 
ing whether  or  not  there  Is  error  in  a  part 
of  the  charge  to  the  jury  the  whole  charge 
bearing  upon  the  particular  subject  must 
be  considered. 

5.  The  crime  of  which  the  defendant  was 
accused  was  committed  before  the  passage 
of  the  act  of  April  19,  1S89,  which  made 
some  changes  as  to  the  time,  place,  and 
other  incidents  pertaining  to  the  infliction 
of  the  death  penalty;  but  the  trial  did 
not  occur  until  after  such  act  had  taken 
effect.  In  Tyson's  Case,  13  Colo.  482,  'J2 
Pac.  Rep.  KIO,  this  court  held  that  the 
changes  in  the  statute  were  nut  sufficient 


to  render  the  act  ex  post  facto.  But  In 
the  Medley  and  Savage  Cases,  134  D.  S. 
160,  176, 10  Sup.  Ct.  Rep.  3S4,  389,  the  su- 
preme court  of  the  United  States  (Justices 
Brewkr  and  Bradley  dissenting)  took 
the  opposite  view;  and  so  Medley  and 
Savage,  though  duly  convicted  of  murder 
of  the  first  degree  in  this  state,  were  set  at 
liberty.  In  view  of  these  decisions  of  the 
highest  judicial  tribunal  of  our  country, 
the  district  court  of  El  Paso  county  acted 
wisely  in  charging  the  jury  not  to  convict 
Kelly  of  a  crime  so  heinous  that  he  would 
escape  punishment  altogether.  The  life 
of  a  criminal  statute  is  its  sanction  or 
penalty.  The  declslous  in  the  Medley  and 
Savage  Cases  virtually  declared  that  the 
crime  of  murderin  this  statecould  not  rise 
to  the  grade  of  first  degree,  if  committed 
prior  to  the  act  of  1889,  supra.  The  dis- 
trict court,  therefore,  did  not  err  in  limiting 
the  conviction  to  murder  of  the  second 
degree.  Garvey  v.  People,  6  Colo.  559; 
Packer  v.  People,  supra. 

6.  It  is  further  urged  that  certain  in- 
structions given  by  the  court  were  caicu* 
Inted  to  lead  the  Jury  to  convict  the  dtf 
fendaut  of  murder  of  the  second  degree,  ot 
else  acquit  him  altogether.  Instruction  No. 
4  concludes  as  follows:  "The  court,  how- 
ever, as  matter  of  law,  instructs  the  jury 
that  you  cannot,  in  the  present  state  of 
our  law,  convict  defendant  of  murder  of 
the  first  degree,  so  that  the  attention  of 
the  jury  must  be  c<inAned  to  murder  of  the 
second  degree."  The  Immediate  connec- 
tion in  which  this  language  was  used 
clearly  shows  that  it  was  employed  to 
prevent  the  jury  from  convicting  the  de- 
fendant of  murder  of  the  first  degree,  as 
above  explained,  and  not  to  prevent  them 
from  reducing  the  verdict  to  manslaugh- 
ter, in  case  they  were  un  willing  to  render 
a  verdict  of  acquittal.  It  was  clearly  es- 
tablished by  tbe  evidence  that  the  de- 
ceased, James  Phillips,  came  to  his  death 
from  wounds  inflicted  by  a  knife  or  other 
sharp  instrument.  One  witness  testitied 
to  seeing  Kelly  pursue  Phillips,  threaten- 
ing to  kill  him;  that  Kelly  struck  Phillips 
repeatedly  with  aknife,  while  Phillips  was 
fleeing  and  crying  for  mercy,  saying,  "For 
God's  sake,  spare  my  life,"  "Don't  kill 
me,"  and  the  like:  that  the  knife  had  a 
long  blade;  that  the  affray  occurred  just 
as  the  two  men  rushed  out  of  a  drinking 
saloon  on  Sunday  evening;  and  that  the 
strokes  were  Inflicted  with  tbe  knife  on 
those  parts  of  Phillips'  body  where  the 
fatal  wounds  were  found  by  the  attending 
surgeon  tbe  next  morning.  This  testimo- 
ny was  corroborated  in  several  particu- 
lars by  other  witnesses.  The  defendant, 
by  his  testimony,  denied  that  he  stabbed 
Phillips,  denied  that  he  struck  him  with  a 
kp.lfe,  denied  that  he  struck  him  at  all,  or 
that  he  had  had  any  difflculty  with  him. 
There  was  no  substantial  corroboration  of 
thedefendant's  testimony.  Upon  such  tes- 
timony there  was  no  question  of  justiflra- 
tlon  or  provocation  to  be  submitted  to 
the  jury.  It  was  not  contended  In  behalf 
of  defendant  that  he  struck  Phillips  in  self- 
defense,  or  that  be  struck  him  in  the  heat 
of  passion.  On  the  contrary,  the  defend- 
ant testified  that  he  did  not  strike  him  at 
all.    From  the  testimony  Introduced  upon 
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the  trial  the  principal  qiicetl an  to  be  deter- 
mined was,  how,  or  by  whom,  were  the 
tatal  wounds  Inflicted?  Cpontheerldeuce 
the  court  was  fully  justltied  In  eubmUting 
to  the  Jury,  by  an  appropriate  instruction, 
the  simple  qucHtion  wliether  the  defendant 
was  Kuilty  of  murder  of  the  second  degree 
or  not  guilty;  and  was  not  bound,  at 
least  in  the  same  instruction,  to  advise 
the  Jury  that  they  mlRht  find  the  defend- 
ant guilty  of  manslaughter.  There  was 
really  no  evidence  to  warrant  the  jnry  In 
convicting  of  manslaughter.  The  corpns 
delicti  bPing  proved  as  alleged,  and  there 
being  nocontroversy  asto  the  time,  venue, 
or  other  formal  matter  alleged  in  the  In- 
dictment, It  was  the  duty  of  the  Jury  to 
convict  of  ranrder.  If  the  evidence  thus 
given  satisfied  them  of  defendant's  guilt 
beyond  a  reasonable  doubt.  If  the  evi- 
dence did  not  so  satisfy  them,  it  wus  their 
duty  to  acquit  the  defendant  on  tlie 
ground  that  he  did  not  inflict  the  wounds. 
Subject  to  the  exception  caused  by  the  act 
nl  liS89,  as  above  explained,  it  was  un- 
doubtedly the  province  of  the  Jury  to  des- 
ignate by  their  verdict  the  offense  and  the 
degree  thereof,  If  they  found  the  defendant 
guilty:  and  upon  this  province  the  court 
did  not  trespass.  But  it  was  unquestion- 
ably the  province  of  the  court  to  instruct 
the  Jury  what  verdict  they  ought,  under 
the  law,  to  render  In  case  they  should  find 
a  certain  state  of  facts  established  by  the 
evidence;  and  this  was  all  the  court  as- 
sumed to  do.  Thomp.  Trials,  §  2184.  In 
other  parts  of  the  charge,  the  Jury  were 
instructed  that  the  defeudant  was  charged 
with  manslaughter  as  well  us  murder;  the 
dlHtlnctlun  between  those  offenses  was 
clearly  pointed  out;  and  the  Jury  were 
charged  to  consider  the  evidence,  and  ap- 
ply the  law  to  the  facts,  the  court  ex- 
pressly declaring  that  It  indicated  no  be- 
lief aa  to  the  question  whether  the  defend- 
ant was  or  was  not  guilty  of  any  particu- 
lar grade  of  crime,  or  as  to  whether  he  was 
or  was  not  guilty  at  all.  There  was  no 
substantial  errorin  the  charge  of  the  court 
as  given,  and  no  further  instructions  were 
prayed  in  behalf  of  defendant.  It  must 
therefore  be  supposed  that  the  able  and 
vigilant  counsel  of  defendant  considered 
that  the  instructions  given  were  as  full 
and  complete  in  every  substantial  respect 
as  the  evidence  would  justify.  It  is  not 
claimed,  upon  this  review,  that  the  verdict 
was  against  the  evidence.  The  defend- 
ant appears  to  have  bad  a  fair  and  im- 
partial trial. 
The  Judgment  must  be  affirmed. 


17  Colo.  276  

Nixon  y.  Harmon. 
(Supreme  Court  of  Colorado.    April  6, 1892. 

Cancellation  op  CoNVErANCK— Evidskce— Cbkd- 
iBiLiTr  OP  Witnesses. 
A  oonvoyance  may  be  canceled  as  to  cer- 
tain lots  therein  described  on  the  testimony  of  a 
single  witness  that  they  were  included  therein 
by  mistake,  thouffh  another  contra<lirt  him;  the 
credibility  of  the  witness  and  weipht  to  bo  given 
the  testimony  of  each  being  for  the  determina- 
tion of  the  court  trying  the  case. 

Errorto  district  court,  Arapahoe  county. 
Action    by   Lou   Q.    Harmon    against 


James  J.  Xlxon.    Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Browne  &  Putnam,  for  pluintiti  In  error. 
Chas.  J.  Hnxhea  and  K.  P.  Hariuaa,  for 
defendant  In  error. 

Havt,  C.    J.     Defendant  in   error,   Lou 
O.  Harmon,  filed  her  complaint  in  the  dis- 
trict court  tocancel  aconveyanceto  plain- 
tiff In  error,  James  J.  Nixon,  of  plats  8,  9, 
and  10,  In  block  No.  47,  In  Harmon's  subdi- 
vision of  the  city  of  Denver.    A  trial  to  the 
court  without  the  Intervention  of  the  Jury 
resulted   in  findings  and  Judgment  for  the 
defendant  in  error.    The  power  of  a  conrt 
of  equity  to  grant  the  relief  demanded  in 
this  case  is  not  contested,  and  it  is  also 
conceded  that  this  may  be  clone  upon  parol 
evidence.     The  only  question,   therefore, 
to  be  considered  In  this  review  Is  upon  the 
evidence.    Plaintiff  in  error  contends  that 
the  evidence  is  Insufficient  to  support  the 
decree.    Although  a  number  of  other  wit- 
nesses were  examined,  the  only  evidence 
pertinent  to  the  issue  was  given  by  £.  P. 
Harmon  for  the  defendant  in  error,  and  by 
James   Nixon  for  plaintiff  In   error.    The 
case  as  made  by  Mr.  Harmon  is  In  sub- 
stance this:    That  he  was  the  agent  and 
attorney  in  fact  for  his  wife,  Lou   Q.  Har- 
mon, in   making   the  sale  of  the  plats  in 
question;    that  la  January,    18.S6,   Nixon 
came  to  his  office,  and  wanted  to  purahase 
plats  6,  7,  8,  9,  and   10,  In   block  No.  43,  of 
Harmon's  subdivision;  that,  as  the  resnlt 
of  that  conversation,  he  agreed  to  sell, 
and  plaintiff  In  error  agreed  to  buy,  the 
five  plats  for  $300,  payment  to  be  arranged 
within  a  few  days  thereafter;  that, In  pur- 
suance of  this  agreement,  Mr.  Harmon,  as 
attorney  in  fact  for  defendant  in  error,  ex- 
ecuted a  deed  for  the  flve  plats,  January 
28, 1880,  and  placed  the  same  in  his  safe; 
the  consideration  mentioned  in  said  deed 
being  $-300.    This  witness  further  testlQed 
that   Nixon  en  me  back  on  the  30th  day  of 
January,  and  stated  that  he  could  not 
raise  sufl^iclent   money  to  pay  for  the  five 
plats,  and  asked  for  the  price  upon  plats  6 
and  7  separately;  that,  after  some  con- 
versation. It  was  finally  agreed  that  he 
should  have  6  and  7  for  f  125,  SlUO  to  be 
paid  down,  and  the  balance  in  a  few  days 
afterwards.    At  this  time  he  delivered  to 
him  the  deed,  theretofore  executed,  for  the 
entire  five  plats,  according   to  the  first 
agreement.    The  witness  further  testified 
that  be  sold   him  only  plats  6  and  7,  and 
that  the  deed   including  plats  8,  9,  and  10 
was  delivered   to  him   by  mistake.    The 
witness  also  testified  that  he  did   not  dis- 
cover the  mistake  until  he  found  oat  from 
some  one  who  wanted  to  buy  the  plats 
that  Nixon  made   some  claim  to  them. 
This    was  In  Septembpr,   1886.     "I  then 
went  to  see  Nixon.     Told  bim  he  onlv 
bought  plats  6  and  7.    That  he  paid  9125 
for  them.    That  he  refused  to  take  the  five 
for  9H0O,  as  first  agreed.     Headmitted  that 
he  only  paid  $125,  but  claimed  thi<i  was 
for  the  entire  five  plats.    I  asked  to  see  the 
deed.    Called  his  attention  to  the  $800  con- 
sideration  named  In   the  deed.    Told  him 
there  was  a  mistake  in  the  deed.    That  8, 
9.  and  10  should  not  bu  in  the  deed.    That 
he  never  bought  or  paid  for  them.    Told 
him  It  he  would  deed  back  9  and  10  he  conld 
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keep  8.  He  wanted  to  know  what  I  woold 
take  and  let  the  matter  stand.  Told  bini 
$160.  Said  he  could  pay  960next  pay  day, 
—the  middle  of  October,— and  1  told  bim 
II  be  -would  pay  $60  at  that  time  I  would 
wait  a  renHonahle  time  for  the  balance. 
He  ai^reed  to  do  it.  Waited  Home  time 
after  the  middle  of  October,  and,  as  he  did 
not  come,  I  went  to  see  him  on  the  37tb 
day  of  October,  'WS.  He  t  lien  told  me  for  the 
flrBt  time  that  he  bad  paid  nie  f  300  for  the 
plats,  in  twenty-dollarKold  pieces.  1  said 
toblm:  'It  is  not  so,  and  I  will  make  it 
hotforyou.  •  •  ••  The  first  intimation 
that  I  had  that  be  had  claimed  that  he 
bad  paid  $250  for  the  property  was  when 
I  saw  his  answer  In  this  case. "  Nison,  a 
witness  In  bis  own  behalf,  contradicts  the 
testimony  of  Harmon  In  all  sabstantlal 
particulars.  He  states  that  Harmon  first 
Msked  f;ino  for  the  five  plats,  but  he  finally 
purcliased  them  for  f  250.  He  further  tes- 
tifles  that  when  he  paid  Harmon  for  said 
plats  be  put  the  followins  question  to 
bim:  "Question.  Isn't  there  something 
yoQ  are  ta  Kive  me,  like  in  token  of  this 
money?  I  declareto  Koodnessto  this  day 
I  didn'tknow  thenameof  it,— of  a  receipt." 
This  witness  further  testifies  that  he  saw 
Harmon  next  on  the  22d  day  of  October, 
18S6.  "  He  came  down.  I  was  busy  at  the 
time.  I  was  always  busy, for  I  was  doiuK 
five  or  six  men's  work  for  very  small 
waxes.  The  Court:  Question.  Do  you 
mean  he  (Harmon)  dldn'tsay  anything  the 
second  time  be  was  there?  Answer.  No, 
sir.  The  Court:  Q.  He  Just  came  there, 
and  said  nothing?  A.  Hejustcamethere, 
and  said  nothing;,  and  went  away  when  I 
befcan  to  talk.  The  Court:  Q.  He  never 
bad  complained  to  you  that  there  was 
any  mistake  about  it?  A.  No, your  honor. 
The  Court:  Q.  Nor  any  mistake  about  the 
money?  A.  No,  yonr  honor.  TheConrt: 
Q.  Then  what  did  you  want  to  recite  the 
whole  matter  over  to  him  for'  A.  Be- 
canse  I  could  see,  your  honor,  that  it  waa 
wrong;  that  he  bad  forgotten.  The 
Court:  Q.  How  do  you  know  that  he  had 
forgotten?  A.  By  his  action.  Wliy  didn't 
the  gentleman  speak  to  me  If  hehadaciear, 
honest  conscience?"  Harmon  testifies 
that  be  made  two  visits  to  Nixon  for  the 
purpose  of  having  the  alleged  mistake  rec- 
tlfiod.  Nixon  admits  that  he  made  these 
visits,  but  says  that  he  did  not  complain 
to  liira  upon  either  occasion  that  there 
was  any  mistake  about  it.  And  upon  the 
second  visit  he  (Nixon)  said  nothing  upon 
this  or  any  other  subject.  Harmon  states, 
and  it  is  appareutfrom  the  circumstances, 
that  he  went  there  both  times  for  the  pur* 
pose  of  having  the  matter  adjusted.  It  is 
hard  to  reconcile  this  with  the  statement 
made  by  Nixon  that  no  claim  was  made 
upon  either  occasion  that  a  mistake  had 
occurred,  or  with  his  testimony  to  the 
effect  that  upon  the  last  visit  Harmon  said 
nothing  whatever;  and  it  is  alsolmproba- 
ble  that  Nixon  wasnotmure  familiar  with 
receipts  than  headmltted  inhlstestluion.v, 
as  he  bad  previously  testified  that  he  had 
for  years  collected  the  freight  bills  for  the 
Denver, Utah  &  Pacific  Ballroad Company, 
and  the  uncontradicted  evidence  shows 
that  the  collections  thus  made  by  bim  dar- 
ing certain  seasons  of  the  year  amounted 


to  from  $150  to  $300  daily.  As  tending  to 
contradict  the  testimony  of  Harmon,  coun- 
sel call  attention  to  a  certain  scratch-pad 
upon  which  the  witness  did  some  figuring 
at  the  time  of  the  sale  of  the  property.  It 
is  only  by  an  Ingenious  argument  that 
these  figures  can.  by  any  inference,  be 
made  to  snbserve  this  purpose  of  counsel. 
We  think  It  rather  tends  to  corroborate 
the  testimony  of  Harmon,  who  apparent- 
ly testified  In  a  straightforward  manner 
in  reference  to  the  entire  transaction.  The 
testimony  of  Nixon,  on  the  contrary,  is 
so  inconsistenc  with  itself,  and  bis  state- 
ments are  so  Improbable,  that  it  should 
not  be  a  matter  of  surprise  that  the  dis- 
trict court  gave  the  preference  to  the  testi- 
mony of  Harmon,  and  decided  the  case  ac- 
cordingly. Moreover,  it  has  been  time  and 
again  held  by  thiscourtthattbu  Judgment 
of  the  trial  court  will  not  ordinarily  be 
disturbed  U  based  upon  conflicting  evi- 
dence of  living  witnesses  produced  before 
it.  Experience  has  taught  that  much  may 
be  learned  from  the  appearance  of  the  wit- 
nesses upon  the  stand,  and  the  general 
manner  of  testifying.  In  these  respects, 
the  judge  preeidlng  at  the  trial  bad  ad- 
vantages which  we  have  not.  In  the  ab* 
senre  of  a  showing  to  the  contrary,  we 
must  assume  that  the  district  judge  prop- 
erly understood  the  quantum  of  proof  re- 
quired to  sustain  a  suit  of  this  nature.  It 
cannot  be  denied  that  the  evidence  tended 
to  support  the  coniplHlnt.  A  jury  having 
been  expressly  waived  by  the  parties,  the 
credibility  of  the  witness,  and  the  weight 
to  be  given  to  the  testimony  of  each,  was 
for  the  court  below  to  determine;  and  we 
see  no  legal  reason  for  interfering  with  the 
conoiuslou  reached.  The  judgment  will 
therefore  be  affirmed. 


'  2  Colo.A.  131 

Pboplk  v.  Tyhon  et  ah 
(Court  df  A  ppeals  of  Colorado.    April  36, 1893. ) 

StATB  liANIl — Bale— UlSREPRESENTATIOXSOF  PtJR- 
CHASEB— CaXCELLATIOX  OF  PATENT— PlEADINO. 

1.  Tbc  statutes  relative  to  the  sale  of  state 
lands  wbich  have  been  leased  and  improved  di- 
recting an  appraisement  of  the  improvemeuts 
and  a  deposit  with  tho  land  board  of  the  receipt 
of  the  lessee  showing  the  amount  paid  by  the  pur- 
chaser do  not  restrict  the  sale  of  the  land  until 
after  such  appraisement  and  deposit,  but  are  for 
the  purpose  of  protecting  those  occupying  the 
land  as  lessees  prior  to  the  sale. 

2.  A  sale  of  land  is  not  invalidated  by  the 
fact  that  the  puruhosor  represents  it  to  lie  worth 
only  about  half  as  much  as  it  really  in,  as  such 
representations  are  statements  merely  of  opinion, 
on  which  there  may  be  wide  diSerences,  and 
about  which  the  vendor  has  as  full  opportunity 
for  information  as  the  purchaser. 

8.  Whore  the  state,  after  mairing  a  sale  of 
lands,  which  have  been  leased  and  improved, 
Hies  a  bill  praying  for  the  cancellation  of  the 
patent,  in  order  to  compel  the  purchaser  to  pay 
the  lessee  the  value  of  his  improvements,  but  not 
for  the  sotting  aside  of  the  sale,  and  there  are  no 
allegations  that  the  patent  fails  to  express  the 
intention  of  the  parties,  or  contains  any  condi- 
tion which  will  operate  inequitably,  no  relief 
can  be  granted. 

Error  to  district  court,  Jefferson  coun- 
ty; Clayton  F.  Beckeb,  Jndge. 

Rill  by  the  people  against  James  Tynon. 
and  others  for  the  cancellation  of  a  pat-^ 
ent.    There  was  a  demurrer  to  the  com 
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plaint,  which  was  sustained,  and  plaintiff 
brings  error.    Affirmed. 

Thomas  &  Thomas,  lor  plaintltT  in  error. 
Pattersou  &  Thomas  and  Chas.  Hartzell, 
for  defendants  in  error. 

BmsELL,  J.  For  many  years  the  state 
of  Colorado  held  the  fee  to  that  portion  of 
section  3i>,  township  2,  In  the  county  of 
Jefferson,  which  is  involved  in  this  litiga- 
tion. In  1883,  while  the  state  owned  the 
property,  the  land  board  leased  it  to  one 
Eliza  M,  Dow  for  the  term  of  five  years. 
This  leasehold  interest  was  subsequently 
transferred  to  one  James  E.  Baker,  who 
held  it  at  the  time  of  the  various  acts 
complained  of.  In  May,  1SS7,  during 
Baker's  occupancy,  the  defendant  in  error 
James  Tynon  applied  to  the  board  to 
offer  the  premises  for  sale.  The  board  en- 
tertained the  application,  sold  the  prop- 
erty, and  issued  a  patent  for  it  to  Tynon. 
The  proceedings  antedating  the  issue  of 
the  patent.  In  so  far  as  they  concern  the 
statutory  steps  which  must  precede  the 
sale,  are  not  assailed  for  any  irregularity, 
except  as  to  what  was  done  about  the 
improvements  on  the  premises.  It  will 
be  assumed,  then,  for  the  purposes  of  the 
decision,  the  board  did  everything  which 
the  statute  requires  tomalce  the  sale  regu- 
lar, unless  they  should  have  done  some 
other  thing  respecting  the  Improvements 
which  may  in  some  manner  impeach  the 
validity  of  their  action.  It  will  be  shown 
that  this  Is  not  true.  Since  the  case 
comes  here  on  error  to  a  judgment  bus- 
taining  a  demurrer  to  the  bill,  the  aver- 
ments on  this  subject  must  be  taken  to  be 
accurate.  When  Tynon  applied  to  the 
board  to  sell  the  premises,  he  made  divers 
representations  about  the  property ;  that 
it  had  been  abandoned ;  that  he  was  un- 
able to  learn  the  whereabouts  of  the 
claimant;  that  the  Improvements  on  the 
land  were  in  a  very  dilapidated  condi- 
tion, and  of  no  greater  value  than  f  150. 
The  falsity  of  these  representations  is 
alleged,  the  improvements  are  said  to  be 
worth  upward  of  91,000,  and  it  is  charged 
that  Tynon  concocted  a  scheme  to  obtain 
title  to  the  property  without  compensat- 
ing the  lessees  in  possession  for  what  he 
bad  put  on  the  land.  It  Is  charged  that 
there  was  no  appraisement  of  the  improve- 
ments on  the  property,  and  that  the  sale 
was  made  and  the  patent  Issued  after 
Tynon  hnd  paid  Into  the  board  for  the  bene- 
fit of  the  owner  what  he  claimed  was 
their  value,  to  wit,  9150.  He  did  this, 
and  the  board  accepted  it,  without  call- 
ing on  him  to  produce  the  receipt  which 
the  statute  requires  him  to  deposit  with 
the  board  to  show  that  the  holder  of  the 
leasehold  interest  has  been  protected. 
There  Is  no  other  alleged  defect  in  the  pro- 
ceedings, and  this  Is  the  only  basis  of  the 
bill,  save  what  is  predicated  upon  Tynon's 
alleged  representations  to  the  board  con- 
cerning the  value  of  the  property.  This 
wil  be  discussed  later  on. 

The  demurrer  was  properly  sustained. 
The  complaint  contains  no  cause  of  action 
on  which  the  state  is  entitled  to  any  relief. 
The  principal  contention  on  behalf  of  the 
people,  that  an  appraisement  of  the  Im- 
provements and  a  deposit  of  the  receipt 


of  the  lessee  and  owner  for  the  amount 
which  that  paper  would  show  the  pur- 
chaser had  paid,  was  a  condition  pre- 
cedent, and  operative  as  a  limitation  up- 
on the  power  of  the  board  tucomplete  the 
sale  and  transfer  the  title,  is  not  well 
founded.  The  statutory  proviaions  re- 
lating to  these  matters  were  evideutly  en- 
acted to  protect  persons  who  had  occu- 
pied the  premises  as  lessees  prior  to  the 
sale.  They  were  not  designed  to  eon  trul. 
or  in  any  wise  limit,  the  power  of  the 
board  with  respect  to  the  disposition  of 
the  property.  Provisions  of  this  descrip- 
tion can  never,  on  any  proper  principle  of 
statutory  construction,  be  taken  as  a 
limitation  upon  the  general  power  given 
to  boards  to  sell  property,  unless  they  are 
contained  In  the  sections  of  the  act  grant- 
ing the  power,  and  inserted  therein  us 
limitations,  or  unless  tbe  provisions  re- 
lating to  the  matter,  either  expressly  ur 
by  necessary  implication,  restrict  tbe 
general  right  conferred.  We  find  nothioK 
in  tbe  provisions  of  the  statute  whicli 
warrant  any  such  construction,  or  whicli 
necessarily  Imply  a  restriction  upon  tbe 
power  of  the  board  to  act  in  tbe  matter. 
It  is  wholly  unnecessary  to  determine 
what  remedy  the  lessee  may  have,  either 
as  against  the  purchaser  or  the  board. 
It  is  enough  to  say  that  the  board  exer- 
cised their  power  to  sell  the  property  ac- 
cording to  tbestatnte,  and  that  tbe  is- 
sue of  the  patent  raises  the  presumption 
that  all  the  steps  which  must  precede  tbe 
Issne  have  lieen  regularly  and  legally 
taken.  The  plaintiff  charged  no  sncb  rep- 
resentations as  under  tbe  law  are  esseo- 
tlal  to  entitle  a  plaintiff  to  relief.  The  bill 
charges  that  prior  to  the  sale  he  stated 
and  represented  to  the  board  that  tbe 
property  was  of  no  greater  value  than 
$12  per  acre.  It  is  said  that  the  board, 
acting  upon  this  representation,  placed 
this  as  the  minimum  price,  and  proceeded 
to  sell  on  that  basis,  Tynon  succeeded  in 
purchasing  tbe  property  at  this  figure, 
while  the  value,  according  to  the  com- 
plaint, largely  exceeded  this  sum,  and  was 
not  less  than  925  per  acre.  Substantially 
this  Is  what  the  complaint  contains  as 
matters  of  fact  upon  which  to  predicate 
the  claim  for  relief  for  the  fraud  practiced 
in  inducing  the  board  to  sell  at  an  unfair 
price.  What  are  called  "  misrepresenta- 
tions "are  simply  statements  of  opinion 
as  to  the  value  of  the  property, considered 
generally  with  reference  to  its  market 
price,  and  on  which  there  might  be  wide 
differences  of  opinion.  It  is  a  matter 
about  which  the  vendor  has  as  full  and 
ample  knowledge  and  opportunity  for  in- 
formation as  are  possessed  by  the  vendee. 
Tliey  did  not  amount,  taken  with  tbe 
most  liberal  intendment  and  Droad  signifi- 
cance, to  anything  approaching  a  war- 
ranty, and  in  no  manner  were  brought 
within  the  scope  of  tbe  well-settled  law 
on  this  subject.  Witbont  reference  to  tbe 
insufficiency  of  the  averments  of  the  bill, 
it  sought  no  relief  which  a  court  of  equity 
could  properly  grant.  What  the  plaintiff 
asked  was  tbe  cancellation  of  the  patent 
and  the  various  mesne  conveyances  exe- 
cuted by  Tynon  and  liis  grantees.  These 
traDBfera  are  said  to  have  been  voluntaryi 
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and  without  a  valuable  consideration. 
The  etate  ■would  be  thus  reinYested  wltli 
the  legal  title,  subject  to  the  obligation,  it 
Any,  arising  Irnni  the  antecedent  sale  to 
Tynon.  In  other  words,  the  state  does 
not  seek  to  set  aside  the  sale  which  they 
made,  but  simply  attempts  to  obtain  a 
cnncellatlon  of  the  conveyance  or  patent, 
in  order,  apparently,  to  compel  the  board 
and  Tynon  to  take  ouch  action  as  they 
believe  is  essential  under  the  statate  to 
protect  the  leflseelnbislmprovements,  and 
to  secure  to  Baker  their  value.  There 
was  no  allegation  broad  enough  to 
warrant  the  court  to  set  aside  the  sale, 
nor  did  the  pleuder  ask  that  this  be  done. 
The  sole  object  of  the  proceeding  was  to 
set  aside  the  conveyance,  leaving  the  sale 
to  stand.  Manifestly,  no  such  decree 
could  be  obtained  without  averments 
charging  that  the  instrument,  In  some  one 
or  more  particulars,  failed  to  express  the 
agreement  and  contract  of  the  parties, 
or  was  too  broad  or  restricted  in  the 
terms  of  its  grant,  or  contained  some 
covenant  or  condition  which  would 
operate  inequitably,  either  against  the 
grantor  or  in  favor  of  the  grantee.  The 
complaint  is  barren  of  any  allegations  of 
this  description.  Since  the  people  did  not 
seek  to  set  aside  the  sale,  and  alleged 
nothing  which  warranted  an  attack  upon 
the  Instrument,  no  judgment  cnnld  be 
rendered  in  favor  of  the  state.  The  com- 
plaint stated  no  cause  of  action,  and  the 
judgment  which  sustained  a  demurrer  to 
it  was  properly  entered,  and  must  be 
a£Qrmcd. 

2  Ck>lo.A.  8  

Rbdinoton  v.  Redingtojt. 
(Court  of  Appeals  of  Colorado.  March  88, 1892. ) 
Divorce— Recwmijtation. 
In  an  action  for  divorce,  broug-ht  by  a  wife 
against  her  husband  on  tne  gronnd  of  desertion, 
defendant  may  recriminate  with  a  charge  of 
adnltcry  or  any  other  statutory  gronnd  of  di- 
vorce; and,  where  it  appears  that  each  partybas 
been  guilty  of  offense  charged,  no  relief  will  be 
granted  to  either. 

Appeal  from  district  court,  Arapahoe 
county;  David  B.  Graham,  Judge. 

Action  by  Emma  M.  Bedington  to  ob- 
tain divorce,  and  cross  action  by  defend- 
ant for  the  same  purpose  against  plaintiff. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. Be  versed,  and  dismissal  of  both  ac- 
tions ordered. 

T.  J.  O'Donnell  and  W.  S.  Decker,  for 
appellant.    Baxter  &  Wrtgley,  for  appellee. 

BisSELL,  J.  The  legal  rights  and  obliga- 
tions of  these  parties  are  fixed  by  the  facts 
wliich  are  contained  In  the  record  and 
those  which  in  this  courtmust  betaken  to 
be  established  by  the  verdict  of  the  jury. 
They  were  married  in  1S74,  at  Danville,  Hi. 
They  afterwards  removed  to  Kansas, 
which  was  their  home  until  some  time  in 
1881,  when,  as  the  jury  has  declared  by 
tlieir  verdict,  Bedington  deserted  his  wife. 
Mrs.  Bedington  brought  this  action  of  di- 
vorce against  her  husband,  setting  up 
three  grounds,— desertion,  nonsupport, 
and  adultery.  Bedington  took  issne  on 
these  allegations,  and  filed  a  cross  bill  as- 
fierting  the  adultery  of  his  wife.    The  ver- 


dict expreitsly  found  the  Issues  of  desertioii 
and  nonsupport  in  the  wife's  favor,  but 
made  no  affirmative  finding  as  to  the  mat- 
ter of  the  adultery.  As  the  law  seems  to 
be,  this  is  wholly  unimportant,  so  long  as 
the  fact  exists.  There  was  an  express  Uncl- 
ing that  Bedington  deserted  his  wife  in 
1881.  Tlie  circumstances  of  this  desertion 
need  neither  be  stated  nor  considered. 
The  finding  will  not  be  reviewed.  It  is 
baaed  on  proof  fairly  submitted  to  the 
consideration  of  the  jury.  It  is  so  well 
supported  by  the  evidence  that  this  court, 
if  culled  on  to  pass  on  the  facts,  would 
find  the  same  way.  The  husband  then 
may,  for  the  purpose  of  applying  the  rules 
of  law  which  are  decisive  of  the  rights  oi 
the  parties,  be  held  to  have  done  whattliu 
statute  says  shall  give  rise  to  a  cause  of 
action  for  divorce.  The  decree  must  then 
follow  the  bill  and  proof,  unless  there  be 
in  the  record  that  which  bars  the  wife's 
recovery.  The  issue  as  to  the  wife's  adul- 
tery tendered  by  Bedlngtou  and  accepted 
by  her  was  not  disposed  of  by  any  finding 
on  the  subject.  Considering  the  course 
which  the  trial  court  should  have  taken 
on  the  comiug  in  of  the  verdict,  tiile  was 
not  necessary  to  the  entry  of  a  correct  and 
legal  judgment  in  the  premises.  The  fact 
averred  in  the  cross  bill,  and  upon  which 
it  rested,  stands  admitted  by  the  wife  In 
the  testimony  which  she  gave  on  the  trial. 
This  offense  against  the  marriage  law  was 
committed  long  after  the  desertion,  and 
subsequent  to  the  time  when  the  right  of 
action  on  the  ground  of  desertion  bad 
ripened  and  matured.  The  decision,  how- 
evpr,  does  not  turn  on  the  question  of 
time,  nor  upon  any  conclusion  as  to  the 
order  of  events  which  gave  to  the  respec- 
tive parties  their  right  to  sue  under  the 
statute.  Clearly,  then,  according  to  the 
record,  both  parties  have  been  guilty  of 
what,  if  either  were  innocent,  would  give 
to  the  one  injured  a  maintainable  cause  of 
action.  The  inquiryis  tbusreduced  to  the 
narrow  but  much  controverted  one  wheth- 
er any  statutory  ground  of  divorce  can  bo 
the  subject  of  a  good  recriminatory  plea 
when  the  suit  or  cross  bill  is  based  on  the 
adultery  of  the  one  recrimlnatlngthe  other 
offense.  In  the  hopeless  conflict  among 
the  authorities,  both  English  and  Ameri- 
can, and  without  the  guiding  and  con- 
trolling force  of  an  adjudication  in  our 
own  state,  we  must  follow  what  seems  to 
be  the  current  of  the  main  stream  of  judi- 
cial determination,  influenced  perhaps  by 
our  own  judgmentof  what  the  law  should 
bo  In  such  cases.  Since  it  is  theconclusion 
of  this  court  that  the  cases  of  Blstine  v. 
RIstlne,  4  Bawle,  460,  and  Buerfenlng  v. 
Buerfening,  21  Minn.  563,  are  not  in  har- 
mony with  the  general  doctrine  of  the 
American  courts,  it  may  be  well  to  advert 
to  the  difference  between  the  statutes  of 
these  states  and  that  of  Colorado  upon 
this  subject.  Both  these  decisions  are 
wholly  rested  on  the  supposed  necessity 
to  observe  well-established  rules  of  stat- 
utory construction.  The  Pennsylvania 
court  seems  to  have  been  justified  in  the 
construction  which  they  put  on  their  act. 
That  act  definitely  provided  that.  If  the 
defendant  should  "allege  and  prove"  cer- 
tain  things,  they  should  In  such  actions  bo 
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"a  good  defense  and  a  perpetual  bar." 
Very  properly  that  court  held  tbat  such 
certain  and  express  provisions  must,  by 
well-settled  cauons  ot  construction,  be 
taken  to  exclude  any  other  defenses  which 
might  be  supposed  to  exist  because  a  right 
of  action  upon  Home  other  statutory 
ground  bad  come  to  the  plaintiff  in  tbe 
suit  or  tbecross  bill.  Aslmilarstatute  led 
the  Minnesota  court  to  follow  tbe  Bistine 
Case.  It  would  serve  no  good  purpose  to 
analyze  tbe  Buerfening  Case,  and  demon- 
strate, were  it  possible,  that,  in  so  far  as 
it  varied  from  the  authority  which  it  fol- 
lowed. It  was  not  well  sustained.  It  is 
enoDgb  for  this  court  to  hold  that  it  Is  un- 
hampered by  any  aucb  authoritative  legis- 
lative expresRlon  of  purpose.  Under  the 
fourth  section  of  our  divorce  act  it  is  whol- 
ly unimportant  whetlier  tlio  collusion  or 
adultery  be  allrged  by  tbe  defendant  orby 
either  party.  These  matters  are  not  made 
the  proper  subject  of  a  plea,  either  in  ex- 
press terms  or  by  implication.  It  is  of  no 
consequence  how  the  court  obtains  the 
requisite  legal  information.  "If  it  shall 
appear,  *  *  *  no  divorce  shall  be  de- 
creed. "  It  Is  more  in  the  nature  of  a  limi- 
tation upon  the  power  of  the  court  when- 
ever the  record  shall  disclose  tbe  existence 
of  either  tact.  There  is  no  onus  probaadi 
cast  on  tbe  recriminating  party.  It  may 
crop  out  in  tbepialntiff's  proofs, and  thei-e 
would  then  be  neither  necessity  nor  occa- 
sion for  plea,  or  the  offer  of  evidence  in 
support  of  one.  If  the  court  learn  by  evi- 
dence which  is  properly  before  it  that  col- 
lusiiin  exists, oradultery  has  been  commit- 
ted by  both  parties,  itcan  render  no  decree 
of  divorce.  As  it  Is  well  put  by  Sir  Wil- 
liam Scott  in  Timmings  v.  Timmings,  .3 
Hngg.  Ecc.  76,  (5  Kng.  Ecc.  B.  22:)  "In 
cases  ot  this  nature  it  is  incumbent  on  tlie 
husband  to  make  such  strict  proof  nf  tbe 
factcharged  ns shall notinvoive  himself,  or 
create  alegal  bar;  for  if,  by  evidence  which 
he  brings  to  establish  adultery,  be  at  the 
name  time  involves  and  implicates  himself, 
the  wife  has  the  full  benefit  ot  this  evi- 
dence." The  court  would  only  be  bound 
to  accept  these  adjudications  as  authori- 
ty on  thi>  principle  that  an  attirmatlve 
statute  which  enacts  that  certain  offenses 
shall  constitute  a  good  defenac,  and  a  bar 
must  be  taken  to  exclude  the  considera- 
tion of  any  other.  We  are  unembarrassed 
by  this  principle  of  construction,  and  we 
are  not  forced  to  question  the  accuracy  ot 
these  caaoH.  'I  Bish.  Mar  &  Div.  (5th  Ed.) 
§  i>5;  BiHh.  St.  Crimes,  §§  153, 154. 

These  preliminary  statements  of  fact, 
find  this  conclusion  concerning  the  stat- 
fate,  slmpllfiea  and  narrows  the  investi- 
gation to  the  single  question  already 
stated.  Since  the  courts  ot  this  country 
first  commenced  to  discuss  this  question 
they  were  hampered  by  what  seemed  to 
be  an  unavoidable  necessity  to  rest  their 
decisions  upon  the  only  precedents  then 
available  from  the  English  tribunals.  It 
nccasioued  this  difHculty.  The  English 
courts,  until  the  recent  divorce  act,  only 
granted  divorces  a,  mensa  et  tboro,  and 
did  not  accord  to  any  other  offense  than 
that  of  adultery  equal  force  for  the  pur- 
poses either  ot  a  bill  or  ot  a  plea.  The 
«arlier  American  adjudications  followed 


this  line  ot  reasoning,  adopted  those 
cases  as  authority  for  their  decisions,  and 
there  are  in  the  American  reports  caseH 
which  adjudicate  that  neither  cruelty, 
nor  desertion,  nor  any  other  statutory 
ground  can  be  made  the  subject  of  a  valid 
and  successful  recriminatory  plea.  They 
rest  on  no  correct  doctrine,  and,  unless 
the  conclusion  be  forced  by  dome  affirma- 
tive statute,  it  should  not  be  accepted.  It 
la  a  rule  recognized  in  all  courts,  and 
applicable  to  all  classes  ot  actions,  that 
every  suitor  who  seeks  redress  at  the 
hands  of  a  court  should  come  unfettered 
and  unsullied  by  faults  and  wrongs  ot 
his  own  commission  against  the  contend- 
ing party.  Tills  principle  has  become 
aphorized  in  the  law  as  "clean  hauds." 
It  is  plainly  and  palpably  violated  and 
infringed  whenever  a  litigiint  who  prays 
a  divorce  has  been  guilty  of  any  act 
which,  under  the  statute,  would  furnish 
the  defendant  a  cause  of  action  as  against 
him.  This  nlone  ought  to  be  sutlicient  to 
defeat  the  plaintiff's  right  of  recovery,  tor 
she  was  guilty  ot  a  great  offense  against 
the  marital  obligation  before  she  filed  her 
bill.  It  has  never  been  sufficient,  even  un- 
der the  English  authorities,  to  respond 
that,  "Even  though  this  be  true,  yon  drat 
sinned,  and  I  may  therefore  recover." 
The  law  left  them  where  it  tonnd  them. 
This  conclusion  finds  strong  support  in 
the  consideration  that  under  the  statute 
every  offense  which  is  tliereby  made  a 
ground  for  divorce  is  of  equal  force  and 
validity,  and,  when  presented  and 
proved,  entitles  the  litigant  to  identically 
the  same  relief.  It  is  therefore  impossible 
for  the  courts  in  determining  the  obliga- 
tions ot  the  marriage  contract  to  hold 
that  there  is  any  difference  in  the  legal 
character  of  the  breaches  when  their  ac- 
tion is  invoked  upon  any  one  of  them. 
Whatever  may  be  the  ethical  considera- 
tions, and  the  gravity  of  the  offenses  laid 
in  a  moral  point  ot  view,  they  are  ot  no 
value  in  this  i-espect.  Conant  v.  Conant. 
lOCal.  250;  HoH  v.  Hoff,  48  Mich.  281, 12 
N.  W.  Bep.  160;  Nagel  v.  Nagel,  12  Mo. 
53;  Johns  v.  Johns,  29  Ga.  718;  Shacket 
V.  ShHckett,  49  Vt.  195;  Ribet  v.  Bibet,  39 
Ala.  34S;  Adams  v.  Adams,  17  N.  J.  Eq. 
324;  Handy  y.  Handy,  124  Muss.  S94.  Un 
derthelaw  as  established  by  these  au- 
thorities, on  the  coming  In  ot  the  verdict 
establishing  tlie  desertion  by  tbe  husband, 
the  court,  lieing  advised  by  the  wife's  ad- 
mission that  she  had  been  guilty  of  adul- 
tery, should  have  dismissed  both  bill  and 
cross  bill,  and  left  the  parties  bound  by 
the  tie  which  they  had  severally  dishim- 
ored.  Under  these  circumstances,  and 
with  the  pleadings  and  tbe  suit  in  its  pres- 
ent shape,  the  court  shoold  make  no  de- 
cree concerning  alimony.  It  is  doulttlesa 
true  that,  since  the  husband  roust  remain 
obligated  by  bis  marriage  contract,  he  Is 
l>ound  to  care  for  his  children,  and  to 
maintain  and  educate  them.  It  is  wholly 
unnecessary  to  determine  what  his  duties 
may  be  cvith  reference  to  bis  wife,  since 
there  is  notliing  in  the  proofs  offered  in 
the  case  which  would  enable  the  court  to 
judge  of  the  gravity  of  her  temptation, nor 
how  far  the  husband  was  responsible  tor 
her  fault  by  reason  of  his  conduct.    This 
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matter  is  designedly  left  wholly  nodeter- 
mined,  aioce  the  Issnea  and  the  proofa  do 
not  properly  present  the  question.  Be- 
eaase  ot  the  error  committed  by  the  court 
in  entering  a  Judgment  on  the  verdict  in 
lavur  ot  the  wile  the  raase  must  be  ro- 
veraed  and  remanded,  with  directions  to 
the  court  beluw  to  dismiss  both  the  bill 
and  the  cross  bill,  with  such  order  as  to 
costs  as  to  that  court  may  seem  proper. 

2  ColcA.  4  

Felt  et  al.  v.  Clboborn. 
{CowrtofAppecOa  of  Colorado.   Maroh  38, 1883.) 

FABTNBKSBIF  — BXBCOTIOK  AOAIiraT    COPABTKKB— 

Appeal— DiscBETioN  of  Tbial  Coubt. 

1.  Where  an  offioer  seeks  to  satisfy  an  Indi- 
vidual claim  against  a  partner  by  a  levy  on  the 
firm  propertj,  be  sboald  take  the  firm  ijoods  into 
Ills  possessioD,  sell  the  debtor's  undivided  inter- 
est therein,  and  put  tbe  transferee  into  the  Joint 
possession  of  the  property  sold. 

3.  Where  »  sale  of  the  partner's  interest  in  a 
quantity  less  than  the  whole  will  safUce  an  oi&- 
cer  may  take  less  than  the  whole,  but  he  is  lia- 
ble to  an  execution  creditor  who  suffers  loss  by 
an  Inadequate  levy. 

8.  The  supreme  oonrt  will  not  review  the 
action  of  the  trial  court  in  the  exercise  of  its  dis- 
cretion in  tbe  conduct  of  the  trial  and  control  of 
counsel,  unless  such  discretion  be  plainly  and 
grossly  abased. 

Appeal  from  district  court,  Rio  Qrande 
county. 

Action  of  replevin  by  W.  Sherman  Felt 
and  Elmers.  Corthell,  trading  nnder  firm 
name  of  Felt  &  Corthell,  against  John 
Cleghorn.  Judgmentfordefendant.  Plain- 
tllTs  appeal.    AfHrmed. 

Bolbronk  <fe  tlrown  and  C  M,  Corlett, 
(or  appellants.  £!.  F.RIcbardsoa  and  Wm. 
E.  Beck,  for  appellee. ' 

BiRSEi.i,,  J.  For  some  time  prior  to  the 
1st  of  August,  18R9,  Ewing  &  Felt  were 
engaged  in  tbe  mercantile  business  in 
Monte  Vista.  At  that  time  Corthell.  one 
of  the  appellants,  was  operating  a  ranch 
near  that  place,  and  bad  some  stock  run- 
ning on  the  range.  About  the  7th  of  Au- 
gust, negotiations  were  commenced  be- 
tween Kwicg  and  Corthell  fur  the  sale  and 
purchase  of  Ewlng's  interest  in  the  Arm, 
which  was  doing  business  under  the  firm 
name  of  EwIng  &  Felt.  The  deal  was 
completed  by  the  transfer  of  Corthell's 
stock  to  Ewing  some  time  during  that 
month.  The  time  of  the  transrer  is  one  of 
tbe  most  material  elements  in  the  cuntro- 
versy.  The  appellee,  Cleghorn,  was  sheriH 
of  Rio  Grande  county,  and  on  the  17th  of 
August  levied  his  writ  upon  a  portion  ol 
the  stock  of  goods  which  had  been  owned 
by  Ewing  &  Felt  to  secure  the  satisfaction 
of  a  Judgment  which  bad  been  obtained 
against  Ewing  by  one  of  his  Individual 
creditors.  The  present  action  was  one  of 
replevin  by  Felt  &  Corthell,  who  composed 
the  new  firm.  They  Insisted  that  the 
transaction  between  Ewing  and  Corthell 
was  ftona  Bde,  for  a  valuable  considera- 
tion, concluded  before  the  levy  of  the  writ. 
The  bona  Odes  of  tbe  sale,  and  the  time  of 
Us  completion,  were  the  subjects  of  much 
testimony  on  either  side.  The  appellants 
offered  proof  which  tended  to  show  that 
there  tiait  been  a  delivery  of  the  goods 


and  a  payment  ot  tbe  consideration  prior 
to  the  9th  of  August.  The  appellee,  on 
the  contrary.  Introduced  much  evidence 
to  show  that  there  was  no  such  change 
of  possession  as  is  essential  under  the  law 
to  transfer  title  as  against  an  execution 
creditor,  and  also  that  in  fact  the  sale 
itself  was  nut  completed  until  several 
days  after  the  levy  of  the  writ.  On  this 
Issue,  and  as  to  all  of  Its  collateral  facts, 
the  Jury  found  for  the  offlcer,  and  sus- 
tained his  levy.  It  la  clearly  settled  in 
this  state  that  no  sale  of  chattels  can  be 
roaiotalned  against  the  levy  of  an  execu- 
tion creditor  uulesa  there  be  a  delivery  of 
the  goods,  and  an  immediate  change  of 
poaaesslon.  The  necessary  character  of 
tbe  transfer  Is  clearly  settled  by  our  own 
adjudications.  The  poseession  must  be 
open,  notorious,  and  unequivocal;  and 
It  must  be  clearly  evident  from  the  cir- 
cumstances put  In  proof  that  the  title  has 
passed  from  tbe  seller  to  the  purchaser. 
Cook  V.  Mann.  6Culo.  21.  The  finding  of 
tbe  Jury  was  against  theappellnnta on  this 
question,  ami  their  conclusion  is  not  with- 
out sufficient  batilB  In  the  testimony  to  be 
binding  on  this  court.  If  this  well-settled 
rule  did  not  control  the  court.  It  would  be 
disinclined  to  reverse  the  case  on  tbe  con- 
tention that  the  verdict  was  not  sup- 
ported by  tbe  evidence ;  for  It  la  not  pre- 
sented by  tbe  abstract  In  that  complete 
and  satisfactory  manner  which  Is  indis- 
pensable to  enable  a  court  to  pass  upon 
the  weight  and  the  sufficiency  of  tlie  testi- 
mony. 

In  reality,  there  la  but  one  question  ol 
much  difficulty  In  the  case,  and  this 
springs  from  the  action  of  the  offlcer  In 
taking  possession  of  a  portion  ot  tne 
stock  of  goods  to  satisfy  the  Individual 
debt  of  the  copartnerEwlng.  Theconten- 
tion  is  that  be  was  bound  to  take  all  of 
the  goods  into  his  custody,  sell  the  inter- 
est ot  the  copartner  to  satisfy  the  claim 
against  him,  and  return  the  goods  to  the 
joint  possession  of  the  other  partner  and 
the  purchaser  at  the  sale.  There  is  some 
doubt  whether  even  this  question  is  prop- 
erly saved  and  presented  by  the  record, 
but  the  doubt  has  been  resolved  in  favor 
of  the  appellant,  and  the  court  will  decide 
It.  For  many  years.  It  was  a  grave  ques- 
tion with  the  courts  as  to  what  course 
ought  to  be  taken  by  an  offlcer  when  be 
held  a  writ  against  one  member  of  a  firm, 
and  be  sought  to  satisfy  the  claim  out  of 
the  copartnership  property.  It  may  be 
taken  to  be  tolerably  well  settled  by  the 
current  of  authority  that  his  duty  is  to 
take  tbe  firm  goods  into  his  poBnessIon  in 
such  manner  as  that  they  may  be  said  to 
be  In  his  custody,  sell  the  copartner's  un- 
divided interest  therein,  and  put  the  trans- 
feree into  tbe  Joint  poBsessIon  of  the  prop- 
ertysold.  1  Freem.Ex'ns, §125;  Hershfleld 
V.  Clafiin,  25  Kan.  166;  Phillips  v.  Cook,  24 
Wend.  3S9;  "Wiles  v.  Maddox,  28  Mo.  77; 
Chandler  v.  Lincoln,  52  III.  75.  Whether 
it  be  the  duty  of  the  sheriff  to  seize  all  the 
copartnership  property  when  the  sale  ol 
the  Interest  of  the  partner  in  a  quantity 
less  than  the  whole  will  satisfy  the  writ, 
has  not  been  so  universally  adjudged, 
although  the  right  Is  recognized  in  the 
Missouri  case  abovequoted.    On  principle. 
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there  should  be  no  difficulty  In  the  prem- 
Ises.  The  ofBcer  Is  always  reaponalble  for 
the  proper  di8chnr;B;e  of  his  duty,  and  will 
be  liable  In  the  event  the  exe<^utlon  credit- 
or lose  any  part  of  his  debt  by  an  inade- 
quate levy.  This,  together  with  the  well- 
b.nown  dlBposicion  of  offlcers  to  protect 
themselves  in  such  matters,  is  a  sufficient 
guaranty  for  the  creditor's  rights.  There 
is  DO  reason  to  hold  it  necessary  for  an 
officer  to  talse  all  the  property  of  a  Arm 
to  satisfy  a  small  claim  against  an  indi- 
vidual member,  whose  copartnership  in- 
terest in  the  property  is  largely  in  excess 
of  any  possible  rights  of  the  creditor, 
which  can  be  easily  secured  by  tbesaleof  a 
small  portion  of  that  interest.  In  this 
case  the  officer  took  less  than  the  whole, 
but  enough,  apparently,  so  that  the  sale 
of  the  copartner's  share  therein  would 
satisfy  the  debt.  This  be  had  a  right  to 
do,  and  the  court  correctly  charged  the 
jury  iu  the  premises.  This  value  the  jury 
foimd  to  be  $1,000,  and  the  appellants  are 
not  in  a  position  to  complain  of  the  Qnd- 
ing.  They  allege  this  to  be  tbe  value  of 
the  goods  taken,  and  there  was  proof 
enough  in  the  case,  in  the  absence  of  coun- 
tervailing testimony,  to  warrant  their  con- 
clusion. 

A  large  number  of  the  instructions  given 
by  the  court  are  assailed  in  the  briefs  of 
counsel,  and  assigned  for  error  in  the  ab- 
stract. The  court  could  well  have  avoided 
the  labor  of  examining  these  Instructions, 
since  the  abstract  contains  neither  tbe  in- 
structions complained  of  nor  those  given 
and  those  refused  by  the  court,  and  it 
would  be  Impossible,  from  an  inspection 
of  that  book,  to  determine  whether  the 
court  erred  in  what  it  gave  or  in  what  it 
refused  to  give,  or  whether  the  whole  case 
was  fairly  presented  to  the  jury.  Contra- 
ry to  the  usual  practice  in  a  condition  of 
things  like  this,  the  charge  of  the  court 
was  looked  into;  and,  as  a  whole,  it  can 
be  said  to  have  accurately  and  impartial- 
ly stated  the  issues  and  presented  the  law 
governing  the  case.  The  instructions 
which  were  refused  were  either  embraced 
within  what  the  court  gave  or  they  were 
not  justified  by  the  evidence,  as  the  case 
made  it.  It  would  not  be  useful  to  extend 
this  opinion  to  thcextreme  limit  necessary 
to  the  demonstration  of  the  accuracy  of 
this  position.  It  is  enough  to  saj'  that 
there  is  nothing  in  respect  of  these  matters 
which  would  justify  a  reversal  of  the  case. 

The  error  predicated  upon  the  action  of 
the  court  with  reference  to  the  limit  put 
on  the  rights  of  counsel  during  the  trial  of 
the  cause  scarcely  requires  consideration. 
The  appellants  seem  not  to  have  been 
harmed  by  the  procedure,  and,  whether 
or  not  the  rights  of  counsel  were  conceded 
to  their  fullest  extent  and  acknowledged 
limit,  it  Is  not  a  matter  which  can  bo  re- 
lied onto  reverse  the  case.  The  conduct 
of  the  trial  and  tbe  control  of  counsel, 
within  the  bounds  of  their  recognized 
privileges,  is  so  fully  within  the  discretion 
of  the  trial  court  that  its  action  in  this 
respect  will  never  be  reviewed  unless  it  is 
manifest  that  that  discretion  has  been 
plainly  and  grossly  abused.  There  is  no 
such  showing  In  this  case,  and  there  is  no 
necessity  to  further  consider  this  matter. 


There  are  no  substantial  errors  apparent 
In  this  record. 
The  judgment  must  be  affirmed. 

1  ColcA  521 

Lewis  et  al.  v.  Ferousun. 

(Court  of  Appeals  of  Colorado.  March  28, 1893. "» 
K&viEW  ON  Appeal — Findings. 
la  the  absence  of  a  bill  of  exceptions  and 
abstract  of  record  saving  and  reciting  the  evi- 
dence, the  briefs  also  leaving  the  matter  in  somi; 
doubt,  the  court  will  not  disturb  the  finding  of 
the  trial  court  adopting  a  verdict  rendered  upon 
tbe  issue  made  by  the  pleadings. 

Appeal  from  district  court,  Arapahoe 
county;  W.  S.  Decker,  Judge. 

Action  by  Susy  M.  Ferguson  against  Ir- 
ving C.  Lewis  and  James  C.  Dobbins  to  re- 
cover the  value  of  certain  property  left  In 
possession  of  defendants.  Judgment  for 
plaintiff,  and  defendants  appeal.   Affirmed. 

W.  W.  Dale,  for  appellants.  W.  J.  Ed- 
wards, for  appellee. 

Richmond,  P.  J.  By  tbe  record  in  this 
case  it  appears  that  Susy  M.  Ferguson, 
appellee  herein  and  plaintiff  below,  was 
the  owner  and  in  possession  of  certain 
personal  property,  a  portion  of  which  was 
included  in  a  chattel  mortgage  for  tbe 
purpose  of  securing  the  payment  of  a 
promissory  note  payable  to  Irving  C. 
Lewis,  and  that  she  delivered  this  person- 
al property,  together  with  unmortgaged 
property,  and  tbe  possession  of  her  dwell- 
ing bouse,  to  tbe  defendants,  Lewis  and 
Dubbins,  with  the  understanding  that 
they  should  proceed  to  sell  the  personal 
property,  and  credit  the  proceeds  of  such 
sale  upon  the  note,  and  that  all  unsold 
property  should  be  returned  to  plaintiff. 
In  the  complaint  it  is  alleged  that  the  de- 
fendants and  their  servants  so  negligentl.v 
and  carelessl.v  conducted  themselves  that 
while  they  so  remained  In  possession  of 
the  dwelling  house,  together  with  the 
property  mentioned  in  the  complaint,  a 
certain  portion  of  it  was  taken  a  way  b.v 
some  person  or  persons  unknown,  and 
thereby  the  same  was  wholly  lost  to  plain- 
tiff, to  her  damage  iu  the  sum  of  f450.6.'J. 
The  defendants  specifically  deny  the  aver- 
ments In  the  complaint,  and  allege  that 
they  never  received  the  property,  and  that 
the  property  they  did  receive  was  sold, 
and  the  amount  credited  upon  the  mort- 
gage. From  the  foregoing  it  will  be  seen 
that  the  question  at  issue  was  whether 
the  plaintiff,  Susy  M.  Ferguson,  delivered 
to  defendants  certain  property  which  the;.' 
agreed  to  account  for  or  return,  and 
whether  or  not  a  portion  of  the  property 
so  delivered  was,  while  In  possession  of 
defendants,  lost  to  plaintiff  through  the 
carelessness  or  neglect  of  defendants.  The 
cause  was  tried  to  a  jury,  and  from  tbe 
very  limited  abstract  of  record  we  learn 
that  the  jury  were  requested  to  return  a 
special  finding  to  the  court.  Upon  trial 
the  jury  found  as  follows:  "  We,  the  jur.v, 
find  the  issues  joined  for  the  plaintiff,  and 
assess  her  damages  against  Lewis  and 
Dobbins  at  two  hundred  and  fifty  dol- 
lars." Questions:  "(1)  Were  the  defend- 
ants, Lewis  and  Dobbins,  authorised  by 
the  plaintiff  to  sell  the  unmortgaged  prop- 
erty which  defendants  did  sell?    Answer. 
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Yes.  (2)  What  wan  the  value  of  the  un- 
mortgagrod  property  which  was  sold?  A. 
$302.  (3)  Were  the  goods  mentioned  in  the 
Sfcond  cause  ol  action,  or  any  portion  of 
them,  lost  to  the  plaintiff  through  the 
careleRBnesB  or  negligence  of  the  defend- 
ants, Lewis  and  Dobbins?  Ifso,  what  were 
the  goods  lost  or  stolen?  A.  Yes,  to  fli-st 
olauHe  of  this  question.  A.  To  second 
clauHe  of  question  :  (joods  as  per  append- 
ed list  were  lost  or  stolen.  (4)  If  yon  an- 
swer'Yes' to  this  third  question,  what 
was  the  value  of  that  property?  A. 
$250."  Thereupon  defendants  moved  for 
judgment  on  the  verdict,  and  assigned  the 
following  reasons:  Because  It  appears 
from  the  record,  to  wit,  the  complaint,  an- 
swer, and  verdict,  that  the  defendants 
were  authorized  by  plaintiff  to  sell  the 
property  mentioned  in  the  complaint,  and 
credit  the  proceeds  arising  from  such  sale 
on  the  Lewis  chattel  mortgage;  and  be- 
cause the  plaintiff  should  have  included 
the  property  mentioned  in  the  action  for 
an  accounting  brought  by  said  plaintiff 
against  said  defendrmts  in  cause  No.  9,180, 
in  this  court:  and  because  the  defendant 
Lewis  offers  hereby  to  credit  said  plaintiff 
with  the  value  of  the  goods  lost  through 
defendants,  as  appears  in  the  special  find- 
ing in  said  verdict,  to  wit,  $250  on  said 
chattel  mortgage  debt,  In  the  said  action 
for  an  accounting  in  cause  No.  9,180.  The 
motion  was  denied,  and  deiendants  pray 
an  appeal. 

The  evidence  in  the  case  is  not  saved  by 
the  bill  of  exceptions  or  recited  in  the  ab- 
stract of  record.  The  briefs  filed  by  the 
respective  parties  leave  us  In  some  doubt 
as  to  what  our  conclusion  might  have 
been  If  the  cause  was  properly  presented 
by  the  transcript  and  bill  of  exceptions. 
But,  in  the  absence  of  such  a  record,  we 
are  utterl.v  unable  to  determine  what 
should  be  done,  and.  Inasmuch  as  the  jury 
have  passed  upon  the  single  Issue  made 
by  the  pleadings  against  the  defendants, 
and  the  court  has  adopted  such  flnding, 
and  entered  judgment  thereon,  we  are 
warranted  in  saying  that  the  judgment 
must  be  affirmed. 

2  Colo.A.  126 


Denver,  T.  &  Ft.  W.  R.  f!o.  t.  Smeeto.v. 

(Court  of  ylj>t>ajls  of  Colorado.    April  25, 1893.) 

Gabsisiimknt — RviDKXcE  OF  Indektednkss  —  As- 
signment OP  Uneaknkd  Wages. 

1.  In  gamisbmont  proceedings,  the  Karnishee 
having  denied  its  indcDtedness  to  the  dobtor,  the 
creditor  canuot  have  judgment  against  it  witbout 
proof  of  the  debt. 

'Z.  An  employe  may  assign  his  wages  for  a 
certain  time  to  come,  and  his  employer,  having 
acceptiM  tbe  assignment,  cannot  be  inado  liable 
to  another  creditor  of  the  employe  as  garnishee. 

Err<»r  to  Arapahoe  county  court; 
Gkoiuie  W.  Millkk,  Judge. 

Garnishment  proceedings  by  Mrs.  C.  C. 
Smeeton.  as  administratrix,  against  the 
Denver,  Texas  &  Ft.  Worth  Railroad  Com- 
pany, as  garnishee  of  James  A.  Semple. 
There  was  judgment  against  the  gar- 
nishee, and  It  brings  error.    Reversed. 

Teller  &  OraAood,  for  plaintiff  In  error. 

BmsBLn,  J.  By  proceedings  in  garnish- 
ment, Mrs.  Snieetou,  the  defendant  lu  er- 


ror, attempted  to  recover  of  the  railroad 
company  a  debt  which  she  claimed  was 
due  iier  from  James  A.  Semple.  Semplc's 
indebtedness  was  not  verj' clearly  estab- 
lished, but,  for  the  purposes  of  this  deci- 
sion, it  will  be  assumed  that  he  waa  a 
judgment  debtor,  and  that  the  proceed- 
ings anterior  to  the  rendition  of  judgment 
agniiist  the  garnishee  were  regular  and 
sufficiently  establlhhed.  The  Judgment 
creditor  cannot  recover,  even  with  this 
concession.  The  creditor  who  attempts 
to  enforce  the  alleged  liability  of  one  who 
owes  his  debtor  by  the  aid  of  this  process 
must  show,  by  sutHcient  and  satisfactory 
proof,  that  the  garnishee  is  obligated.  The 
cases  are  in  harniouv  upon  this  propusi- 
tlon.  Railway  Co.  v.  Gibson,  15  Colo.  2ys», 
25  Pac.  Rep.  300.  There  was  no  effort  on 
the  part  of  the  attaching  creditor  th  bring 
her  case  within  this  settled  rule  of  law. 
The  railroad  company  denied  Its  Indebted- 
ness, and  this  cast  the  burden  of  proving 
the  debt,  if  any  existed,  on  the  creditor. 
No  evidence  was  offered  which  disclosed 
the  relations  between  Semple  and  the  rail- 
road company.  There  was  no  attempt 
to  show  the  employment  of  Semple,  the 
contract  under  which  he  was  hired,  the 
wages  he  received,  or  the  time  he  had  been 
employed.  Without  proof  covering  these 
several  propositions,  judgment  conld  not 
be  entered  against  the  company.  None  of 
them  were  embraced  In  the  evidence,  and 
the  recovery  cannot  be  upheld.  In  addition 
to  this  difficulty,  there  was  an  equally  iu> 
snperahle  obstacle  to  the  plaintiff's  recov- 
ery. Prior  to  the  time  that  the  writ  was 
served  on  the  corporation,  Semple  had  as- 
signed his  wages  for  the  month  of  Septem- 
ber to  a  third  person,  for  a  valuable  con- 
sideration paid  to  him  at  the  time  of  the 
transfer.  The  company  accepted  the  as- 
Hignment,  and  thereafter  were  only  liable 
to  the  assignee  for  whatever  might  be- 
come due  to  Semple  during  that  time. 
There  is  no  rule  of  law  which  inhibits  this 
proceeding.  All  of  a  debtor's  tangible 
property,  save  what  may  be  exempt  from 
execution,  is  liable  to  be  seized  In  satisfac- 
tion of  his  debts.  His  labor  is  not  equally 
available  to  the  creditor  for  the  purposes 
of  satisfaction.  He  may  sell  It,  or  give  It 
away,  or  dispose  of  it  in  such  manner  as 
he  pleases,  and,  If  the  transaction  Infringes 
no  established  legal  principle,  the  creditor 
Is  remediless.  Abbey  v.  Deyo,  44  N.  Y.343; 
Rush  V.  Vought,  55  Pa.  St.  437.  If  the  la- 
borer sees  fit  to  sell  his  wages  for  a  year 
for  a  fixed  considerntion,  which  the  em- 
ployer is  willing  to  advance  to  him  at  the 
commencement  of  the  hiring,  there  is  no 
method  by  which  the  creditor  can  attach 
that  labor,  unless  he  is  able  tu  reach  tbe 
tangible  results  which  have  passed  into 
the  posHCHsion  ol  the  debtor  lilmself.  On 
principle,  there  seems  to  be  no  good  rea- 
son, if  this  be  true,  why  his  right  to  wages 
may  not  be  assigned  for  a  valuable  con- 
sideration then  paid,  providing  tbe  pur- 
chaser is  willing  to  take  his  chances  upon 
the  completion  of  his  contract,  and  the 
employer  Is  willing  to  accept  the  assign- 
ment, and  agree  to  pay  the  assignee  what- 
ever may  be  earned  during  the  contin- 
uance of  the  agreement.  These  considera- 
tions dciuonstrate  tbe  error  Into  wbico 
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tbe  court  fell  In  rendering  JuclKment  for 
the  attachiDK  creditor.  Tbe  case  must  be 
reversed  and  reinauded. 

2  C0I0.A.  135  


McLaughlin  et  al.  v.  Thompson. 
(Court  of  Appeals  of  Colorado.    April  35, 1892. ) 
Location  of  Mining  Claim— PsospEOTiNa  Con- 

TKiOT— LaCHBS. 

1.  Where  two  persons  enter  into  a  prospect- 
ing agreement,  which  provides  forthe  joint  pros- 
ecution of  the  labor,  the  agi-eement  includes  the 
continuance  of  the  work  until  a  ralid  location  is 
made  on  a  legal  discovery;  and,  should  one  of 
the  prospectors  quit  work,  and  tho  other  contin- 
ue until  he  finds  a  vein,  the  former  has  no  in- 
terest in  tbe  discovery,  unless  he  has  provided 
therefor  bj  subsequent  agreement 

a.  Plaintiff  entered  into  a  prospecting  agree- 
ment with  one  of  defendants,  which  provided  for 
the  }oInt  prosecution  of  the  labor.  Held  that, 
conceding  a  subsequent  agreement  whereby  de- 
fendant was  to  continue  the  work  until  a  vein 
was  struck,  plaintiff  was  barred  by  laches  where 
for  seven  years  after  the  discovery  he  rested  on 
bis  rights,  and  failed  to  perform  any  labor  on  tbe 
claim  or  furnish  any  money  for  the  enterprise. 

Appeal  from  district  court,  Pitkin  coun- 
ty; Thumas  a.  Buckbr,  Jud^e. 

Action  by  Rlcliard  Ttiompson  against 
James  McLauRblln,  Ottasva  Brown,  and 
Henry  C.  Bates  to  recover  an  interest  in 
certain  uinlns  property.  Judgment  for 
plaintiff.    Defendants  appeal.    Reversed. 

Wllsoa  &  Stimsoo,  Clinton  Reed,  C.  S. 
Thomas,  and  Bryant  &  Lee,  lor  appel- 
lants. 

BiBSELL,  J.  There  is  no  appearance  for 
the  appellee.  His  cause  is  without  equity; 
and  be  could  not  have  successfully  sop- 
ported  thedecree,  though  judgment  passed 
in  his  favor.  In  tbe  latter  part  of  Novem- 
ber, 1880,  Tlioiiiijson  and  James  Mc- 
Laughlin started  prospecting  work  on 
Smuggler  mountain,  on  a  piece  of  ground 
which  they  named  the  "Jay  Gould."  The 
agreement  contemplated,  although  it  was 
not  thus  directly  specified,  that  they 
should  prosecute  the  work  until  they 
could  make  a  valid  location.  It  will  be 
well  to  note  here  two  allegations  in  tbe 
complaint,  one  of  which  may  be  said  to 
be  supported  b.v  the  proof,  and  the  other 
to  be  wholly  variant  therefrom.  The  first 
is  that  Thompson  was  to  assist  in  doing 
the  "discovery  work"  on  the  location. 
Just  the  extent  to  which  the  pleader  In- 
tended to  go  by  that  averment  is  not  ver.v 
manifest,  it  is  palpably  true  under  the 
mining  Btatutes  that  work  properly  with- 
in that  description  must  be  continued  nn- 
t\\  there  is  uncovered  a  vein  or  deposit 
of  mineral.  It  is  not  an  unfair  construc- 
tion of  the  pleading  to  take  the  allega- 
tion as  intended  to  be  broad  enough  to 
embrace  whatever,  under  tbe  mining  stat- 
utes, would  be  included  In  this  term. 
Under  this  construction,  then,  the  plain- 
tiff averred  that  he  and  McLaughlin  agreed 
to  sink  the  discovery  shaft  to  mineral, 
and  thereby  malie  a  valid  location.  This 
allegation  seems  tc  be  (airly  within  the 
purview  of  Thompson's  own  testimony, 
aod  to  be  substantially  supported  by  the 
evidence.  There  is  another  averment 
about  which  so  much  cannot  be  said. 
Generally  it  states  that  by  tbe  terms  of 


the  agreement  McLaughlin  was  to  do 
Thompson's  share  of  the  assessment  work 
until  he  should  dispose  of  his  interest. 
This  is  totally  unsupported  by  tho  testi- 
mony. It  will  be  observed  that  this  part 
of  tbe  alleged  agreement  does  not  neces- 
sarily exclude  the  Idea  that  Thompson  re- 
mained obligated  to  do  bis  part  ot  that 
discovery  work  which  must  precede  a 
valid  location.  This  much  be  is  bound  to 
do  by  tbe  contract  as  he  states  it,  and  by 
the  terms  of  it  according  to  bis  own  evi- 
dence. This  is  an  Important  consideration, 
on  the  hypothesis  which  will  be  subse- 
quently stated,  that  there  was  an  abso- 
lute failure  to  acquire  any  title  which  Mc- 
Laughlin was  bound  to  protect,  even  un- 
der the  agreement  to  do  the  annual  labor, 
had  that  part  of  the  contract  been  sus- 
tained by  BUfflclent  proof.  Tbe  work  was 
continued  on  the  claim  until  about  elec- 
tion time  In  November,  when  Thompson 
left  Aspen,  and  went  to  Leadvllle.  At 
this  time  the  discovery  shaft  bad  been 
sunk  some  distance  in  the  wash,  probably 
somewhere  between  25  and  40  feet.  At 
this  time  Thompson  ceased  to  do  work, 
or  to  contribute  to  the  expense  of  it,  and 
this  situation  gives  rise  to  one  ot  the  con- 
troversies in  the  case.  To  overcome  the 
ver.y  apparent  legal  dlificulty  rcRpecting 
his  title,  he  testitied  at  the  trial  that  tbe 
agreement  between  him  and  McLaughlin 
was  that  McLaughlin  should  take  up  the 
Work  at  the  point  which  he  had  reached 
when  tbe  contract  was  made,  and  sink 
the  shaft  to  mineral  for  a  ball  interest  in 
that  very  shadowy  thing,— a  mining  loca- 
tion without  any  discovery.  Cinder  the 
pleadings  he  was  not  entitled  to  make 
proof  of  any  such  agreement.  He  bad  nut 
averred  it,  and  he  should  not  have  been 
allowed  to  prove  it.  There  was  no  appli- 
cation made  to  amend  tbe  complaint  to 
correHpond  with  the  proof,  and  the  case 
stands  with  a  decree  entered  upon  testi. 
raony  which  could  not  have  been  legiti- 
mately offered  under  tbe  pleadings.  But 
the  case  In  this  aspect  was  not  so  sup- 
ported by  testimony  as  to  entitle  the 
plaintiff  to  a  decree.  It  was  directly  dis- 
puted by  tbe  defendant  McLnughllu, 
whoHe  denial  was  supported  by  the  whole 
conduct  of  the  plaintiff,  it  is  probably 
true  that  this  court  would  be  indisposed, 
in  opposition  to  the  finding  of  the  court 
in  regard  to  the  facts,  to  disturb  the  de- 
cree because  it  was  not  in  its  judgment 
supported  by  the  evidence.  Since  Oie 
cauHe  must  be  reversed  on  other  grounds, 
the  error  committed  in  rendering  a  decree 
upon  evidence  which  contradicted  the 
case  as  the  plaintiff  la'd  it  justides  the 
court  in  stating  that  in  its  Judgment  this 
part  of  the  plaintiff's  contention  is  entirely 
unsupported.  But  for  this  reluctance  to 
disturb  the  findings  of  a  trial  court  upon 
the  evidence,  the  reversal  would  be  put 
upon  this  naked  proposition,  viz. :  That 
at  the  time  Thompson  quit  work  on  tbe 
claim,  In  November,  1880,  there  had  been 
no  discovery  of  mineral,  and,  since  he 
failed  to  continue  the  prosecution  of  his 
discovery  work  to  mineral,  or  to  con- 
tribute thereto,  no  subsequent  discovery 
and  valid  location  by  tbe  labor  of  bis 
original    partner,  without   contribution 


Digitized  by 


Google 


Colo.) 


SULLIVAN  9.  liEEB. 


817 


Ironi  him,  or  some  agreement  with  regard 
to  It,  could  Inure  to  ble  benefit.  It  Is  a 
very  common  notion  among  prospectors 
tn  this  country  that  11  they  sink  a  nhalt, 
which  they  call  a  "discovery  shaft,"  to  a 
depth  of  moTO  than  10 feet,  and  put  up 
their  stakes,  they  acquire  thereby  some 
Hurt  of  an  Interest  In  the  public  domulu, 
altliough  within  the  limits  of  their  shaft 
or  cut  there  may  be  no  Indications  what- 
soever of  a  vein  or  mineral  deposit,  and 
work  ha»  ceafed.  Whatever  may  be  the 
comity  In  respect  of  this  matter  among 
miners  and  prospectorH,  as  a  matter  of 
law  such  a  location  Is  absolntniy  worth- 
less for  any  purpose.  It  Is  equally  true 
that.  If  two  men  enter  Into  a  prospecting 
agreement,  which  provides  for  their  Joint 
prosecution  of  the  labor,  in  law  this 
agreement  will  be  taken  lo  Include  the 
continuance  of  the  work  until  a  valid  lo- 
cation Is  made  on  a  legal  discovery. 
Should  one  of  the  prospectors  quit  the 
w<irk,  and  the  otlier  one  continue  until  he 
finds  a  vein,  the  reward  Is  his,  and  In  It 
the  laggard  will  have  no  interest,  unless 
he  has  provided  therefor  by  an  agreement 
with  the  diligent  partner. 

Since  this  position  is  predicated  upon  a 
disagreement  with  the  trial  court  as  to 
the  evidence,  the  judgment  will  not  be 
rested  solely  on  this  proposition.  There 
is  another  principle  of  equity  jurispru- 
dence which  Is  equally  conclusive  upon  the 
plaintiff's  rights.  The  doctrine  of  laches 
and  Its  consequences  is  as  well  establialied 
as  any  other  rule  in  equity.  It  Is  not 
often  that  a  case  comes  before  a  court 
which  so  emphatically  demands  the  appli- 
cation of  the  principle  as  the  one  under 
consideration.  Thompson  quit  work 
early  in  November,  1880.  He  returned  to 
Aspen  in  the  spring  of  1R81,  and  remained 
through  the  summer.  Before  he  got  back, 
McLaughlin,  who  had  continued  the  work 
during  his  absence,  completed  the  lr>ca- 
tion,  and  filed  his  location  certlflrate. 
During  Thompson's  stay  McLauRblln  was 
engaged  In  sinking  the  shaft.  The  date  of 
the  actual  finding  ol  mineral  is  not  very 
clear.  At  all  events,  the  location  certifi- 
cate was  on  record,  and  did  not  contain 
the  name  of  Richard  Thompson.  Mc- 
Laughlin carried  on  the  work  in  conjunc- 
tion with  Murljell  while  Thompson  was 
in  Aspen.  The  shaft  was  sunk  upwards 
of  100  fpot,  and  a  drift  of  about  50  feet  was 
run  from  the  bottom  of  it,  ana  in  many 
ways  there  were  indications  of  a  very  vig- 
orous prosecution  of  the  enterprise,  and 
the  expenditure  of  considerable  money  on 
the  part  of  those  In  poBsession.  Thomp- 
son paid  no  attention  to  It,  manifested  no 
Interest  in  the  matter,  made  no  assertion 
of  any  claim  or  right  with  respect  to  the 
property,  and  In  many  ways  failed  to  do 
those  things  which  any  minor  would  have 
done  if  he  thought  he  still  retained  an  In- 
terest in  the  claim.  In  the  fall  uf  1S81  he 
loft  Aspen,  and  did  not  return  until  July, 
1888.  During  all  this  time  he  gave  no 
heed  to  the  property,  paid  no  part  of  the 
expenses  of  the  location  and  development, 
«nd  contributed  nothing  whatever  to- 
wards the  annual  labor  required  by  the 
mining  statutes.  It  is  true  that  In  his 
complaint  he  sought  to  avoid  the  great 
v.29P.no  11—52 


force  of  this  neglect  by  an  averment  whlcb 
put  the  burden  of  doing  the  entire  work 
on  McLaughlin.  He  did  not  prove  It,  nor 
did  he  offer  any  evidence  whatever  to  sup- 
port this  allegation.  This  fact  may  then 
he  taken  to  the  extent  of  i+s  fullest  signifi- 
cance as  bearing  upon  the  matter  of  the 
laches.  By  the  joint  efforts  of  McLangbDu 
and  Markell  the  location  seems  to  have 
been  developed  by  the  discovery  of  min- 
eral into  a  valid  mining  claim.  They  ap- 
plied for  a  patent  In  1888,  and  obtained  a 
receiver's  receipt.  These  proceedings  did 
not  stir  Thompson  to  the  assertion  of  his 
rights,  and  he  did  nothing  until  he  filed 
this  bill  in  September,  18)i!8,  for  the  specific 
performance  of  his  alleged  contract. 
There  were  sundry  complications  about 
the  title  springing  from  a  transfer  which 
had  been  made  by  McLaughlin  to  Ottawa 
Brown.  Nothing  will  be  gained  by  either 
stating  or  discussing  the  effect  of  the  con- 
veyance, or  the  Interests  acquired  by  it, 
Hince  the  general  finding  will  leave  her 
rights  and  those  of  McLaughlin  to  be  set- 
tled/nterparfeer.  Reasonable  diligence  is 
always  necessary  to  incite  the  activity  of  a 
cnurtofequity.  "Thestrongestequlty  may 
be  forfeited  by  laches  or  abandoned  by  ac- 
quiescence."  Whenever  a  party  desires  to 
enforce  an  equitable  interest  in  property  so 
fluctuating  and  uncertain  in  value  as  a  min- 
ing claim,  he  must  be  careful  to  avoid  an 
unreasonable  delay.  The  true  doctrine  in 
these  cases  was  very  fully  and  accurately 
expressed  in  an  able  opinion  by  the  pres- 
ent chief  justice  of  the  supreme  court,  and 
reannounced  in  the  later  opinion  of  De 
Mares  v.  Gilpin,  infra.  It  need  not  be  re- 
stated, nor  would  It  be  profitable  to  dis- 
cuss the  reasons  supporting  the  principle. 
The  facts  of  the  present  controversy  com- 
pel a  rigid  and  nnhesltatingappUcatlon  of 
the  rule.  Thompson  slept  upon  his  rights 
for  such  a  length  of  time  that  hecannotbe 
permitted  to  come  Into  a  court  of  equity 
and  ask  a  decree.  Great  Western  MIn.  Co.  v. 
Woodmas  of  Alston  Mln.  Co.,  14  Colo.  90, 
23  Pac.  Rep.  908;  De  Mares  v.  GUpIn,  16 
Colo.  76, 24  Pac.  Rep.  568.  Any  further  cita- 
tion of  authorities  on  this  subject  would 
be  nnelesB,  since  these  two  cases  fully  ex- 
press the  law  on  this  subject.  The  plain- 
tiff may  not  recover,  either  under  the  case 
as  he  made  It,  or  under  the  proofs  con- 
cerning his  delay.  The  case  Is  reversed 
and  remanded,  with  directions  to  the 
court  below  to  enter  a  decree  In  conform- 
ity with  this  opinion. 

2  O0I0.A.  141 

S€Li,iVAN  V.  Leer. 
{Court  of  Appeals  of  Colorado.  April  26, 1892.) 
Sale  or  Real  Kstatb— Autboritt  or  Aobnt. 
In  a  suit  for  the  specific  performance  of  a 
contract  by  C.,  as  agent  of  defendant,  to  convey 
certain  lots,  it  appeared  tliat  the  lots  were  situ- 
ated in  D.,  where  such  agent  resided.  That  on 
March  80,  1S89,  defendant  wrote  the  agent:  "I 
will  be  in  D.  last  of  April  or  first  of  May.  Wish 
yoa  would  have  a  purchaser.  Think  I  ought  to 
get  tl7,000,  as  there  is  quite  a  boom  in  D.  real 
estate."  That  on  April  20th  the  agent  telegraphed 
defendant.  "liOts  sold  for  $16,000  cash.  Mailed 
yon  deed  for  signing  to  day ; "  to  which  defendant 
replied,  "Won't  sell  for  less  than  $17,000;  be 
there  May  1st "  On  May  8d,  the  day  of  her  ar- 
rival in  D.,  the  agent  telegraphed  to  her,  "Bold 
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property  for  $17,000,  •  •  •  27th''  of  April; 
but  sho  did  not  receive  the  telegram  until  after 
she  had  reached  D.,  and  repudiated  the  contract. 
Held,  that  the  agent  had  no  authority  to  sell  the 
property. 

Appeal  from  district  court,  Arapahoe 
county;  Oi.ivek  B.  L.iudeli>,  Judge. 

Suit  by  A.  B.  Sullivan  against  J.  M.  M. 
Leer  to  compel  specific  periorruance  of  a 
contract  to  convey  land.  From  a  decree 
for  defendant,  plaintiff  appeals.    Affirmed. 

C.  D.  May,  for  appellant.  J.  A.  Bentley, 
for  appellee, 

Rbbd,  J.  Appellee,  a  nonresident,  was  the 
owner  of  a  property  on  Champa  street, 
in  the  city  of  Denver.  One  W.  H.  Clise 
wan,  and  for  some  time  had  been,  her 
agent  to  collect  rents,  and  attend  to  the 
property.  From  some  time  In  1887  to 
April  27,  1889,  appellee  and  her  ai^ent. 
Clise,  had  had  indefinite  correspondence 
In  regard  to  the  sale  of  the  property.  On 
the  last  date  the  following  contract  or 
memorandum  of  sale  was  made,  executed, 
and  delivered  by  Clise  to  appellant:  "Re- 
ceived this  twenty-seventh  day  of  April,  A. 
D.  1889,  from  A.  B.  Sullivan,  of  the  city  of 
Denver,  Arapahoe  county,  Colorado,  the 
sum  of  one  thousand  ($1,000)  dollars,  in 
part  payment  for  the  purchase  of  lots 
seven  (7)  and  eight,  (8,)  block  one  hun- 
dred and  thirty-one,  (131,)  East  Denver, 
Arapahoe  county,  Colorado,  which  the 
undersigned  agrees  to  sell,  and  the  said  A. 
B.  Sullivan  agrees  to  buy,  on  the  follow- 
ing terms,  viz. :  The  total  purchase  price 
for  said  lots  is  the  sum  of  seventeen  tliou- 
sand  ($17,000)  dollars,  of  which  one  thou- 
sand ($1,000)  dollars  is  paid  down  on 
signing  thereof,  and  the  balance,  sixteen 
thousand  ($16,000)  dollars,  is  to  be  paid 
when  a  good  and  sufficient  warranty 
deed,  pro|)erly  executed,  shall  i)e  delivered, 
title  to  be  perfect  and  free  from  incum- 
brances, and  a  complete  abstrant  of  title, 
showing  good  title,  to  be  furnished  by  the 
undersigned.  The  undersigned  agrees  to 
show  good  title  and  deliver  deed  as  afore- 
said within  ten  days.  J.  M.  M.  IjEbk.  By 
W.  H.  Clise,  Agent."  On  the  3d  of  May 
appellee  arrived  in  Denver,  and  in  a  day 
or  two  refuged  to  make  the  sale  under  the 
contract,  refused  to  receive  the  $1,000 
from  Clise,  and,  on  tender  being  made, 
refused  to  receive  the  remaining  $1(),000, 
and  to  convey  the  property.  This  was  a 
suit  to  compel  specific  performance. 

In  eveiy  case  wliere  suit  is  brought  to 
enforce  the  specific  performance  of  a  con- 
tract, the  contract  must  be  clear,  and  es- 
tablished beyond  question, and, even  then, 
the  granting  or  refusing  of  it  rests  largely 
in  the  discretion  of  the  court.  No  general 
rule  can  be  or  has  been  adopted.  It  is 
said  in  Story,  Eq.  Jur.  §  742:  "The  exer- 
cise of  the  whole  branch  of  equity  juris- 
prudence, respecting  the  rescission  and 
specific  performance  of  contracts,  is  not  a 
matter  of  right  in  either  party,  but  it  Is 
a  matter  of  discretion  in  thecourt,  •  •  • 
which  withholds  or  grants  relief  accord- 
ing tothecircumstances  of  each  particular 
case. "  And  see  City  of  London  v.  Nash,  1 
Ves.  Sr.  18;  Underwood  v.  HItchcox,  Id. 
279;  Clowes  v.  Higginson,  1  Ves.  &  B.  527; 
St.  Joiin  T.  Benedict,  6  Johns.  Ch.  111.    It 


was  formerly  universally  held  that  spe- 
cific performance  would  not   be    decreed 
wiiere  the  remedy  at  law  was  adequate, 
and  a   party  could    be   compensated    in 
damages.     See  Fry,  Spec.  Pert.  §§  10. 12; 
Dhegetott  t.  Assurance  Co.,  Mos.  83;  Mot- 
teux  v.  Assurance  Co.,  1   Atk.  547;   Boae 
V.  Clarke,  1  Young    &   C.  534;    Adair   v. 
Winchester,  7  Gill  &  J.  114;  Redmond  v. 
Dickerson,  9  N.  J.  Eq.  507;  Bonebrlght  v. 
Peaae,  3   Mich.  318.    But  in   later   years 
courts  have    departed   from    the  rule  aa 
stated,  and,  where  land  is   the  subject  of 
the  controversy,    the    Jurisdiction    of     a 
court  of  chancery  to  decree  specific  per- 
formance appears  to  be   well  established, 
regardless  of  the  adequacy  of  an  action 
at  law.    See  3  Pom.  Eq.  Jur.  §  1402,  and 
cases  cited.    But  it  still  rests  in   the  dis- 
cretion of  the  court,  controlled   by  fixed 
rules,  one  of  which  is  that   the  contract 
must  be  in  its  nature  and  incidents  entire- 
ly unobjectionable.    In  this  instance  there 
was  no  abuse  of  the  discretion,  and  the 
court  was  warranted  in  refusing  the  decree, 
and   relegating  the  plaintiff  to  an  action 
at  law.    Asiiie  from  these  considerations, 
the  appointment  of  Clise  as  agent  to  sell, 
and  bis  authority  to  sell  and  bind  appellee 
to  convey,  were  not  satisfactorily  estab- 
lished.   Thecourt  may  have  found  that 
no  competent  agency  was  created,  and  in 
that  conclusion  this  court  can  agree,  and 
that,  being  a   fundamental   detect,  effec- 
tually prevented  appellant  from  obtaining 
any  redress  from  appellee,  in  equity  or  at 
law,  regardless  of  tlie  questions  discussed 
above. 

The  evidence  relied  upon  by  the  plaintiff 
to  establish  the  agency  was  nearly  entire- 
ly the  letters  and  telegrams  of  the  respec- 
tive parties,  running  through  two  years, 
most  of  the  letters  pertaining  to  accounts 
and  other  business  matters  in  which  the 
question  of  sale  is  mentioned  incidentally. 
On  July  5,  1887,  Clise,  in  a  letter,  forward- 
ing rent  and  statement  of  account,  said : 
"I  have  not  been  able  as  yet  to  sell  your 
property.  Real  estate  is  always  slack 
during  warm  weather.  I  think  by  fall  It 
will  raise  again.  In  the  mean  time,  will 
do  all  lean  to  make  sale. "  Appellee  an- 
swered August  3, 1887,  not  referring  in  any 
manner  to  a  sale.  In  a  letter  of  January 
21,  1888,  from  appellee,  she  asks:  "Do 
you  think  that  there  will  be  a  chance  of 
my  selling  the  house  next  spring?  How 
is  real  estate,— is  it  dull  there  now?" 
Some  time  in  February,  18SS,  Clise  tele- 
graphed an  offer  of  $15,000,— $3,000  cash, 
t)alance  time,  which  was  declined,  and  the 
following  sent  by  appellee  toCiise:  "Offer 
only  for  $10,000,  and  one  half  down."  In  a 
letter  from  Cllso  to  appellee  of  March  5, 
1888,  he  says,  at  the  close  of  an  account- 
ing: "Hope  to  seii  your  bouse  one  of 
these  days.  The  offer  1  telegraphed  you  of 
$15,000  was  the  best  offer  the  party  would 
make."  In  appellee's  answer  to  Clise  of 
March  15th  she  says,  inter  alia:  "I  am  in 
no  particular  hurry  to  sell,  until  I  can  get 
my  price,  and  will  not  wait  over  two 
years  for  payment,  and  require  10%. 
*  •  "  If  you  happen  to  get  a  chance  to 
sell,  notify  me,  and  I  will  come  on.  I  con- 
sider that  the  best. "  On  March  29th  slie 
wrote  that  she  bad  received  o  letter  in 
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which  she  wbb  loformed  the  property  was 
worth  917,000,  and  adds:  "Bat  have  de- 
cided to  wait  until  1  can  get  916,00(1  cash 
ootside  of  the  loan. "  The  property  was 
incumbered  to  the  extent  of  91,000.  On 
April  9th  CIlHe  wrote.  "It  may  be  your 
property  can  be  Hoid  for  916,000.  but  outol 
it  you  will  have  to  pay  a  regular  commia- 
slon.  •  »  •  The  comnilHsion  would  l>e, 
at  9in,000,  9462.50,  ao  I  would  like  to  know 
whether  to  sell  or  not.  Durine  the  warm 
weather  real  estate  will  be  dull,"  etc.  To 
which  she  responded,  April  17.  1888:  "I 
don't  feel  as  thouRh  I  onjrht  to  take  less 
than  $16,600,  the  eonunission  amounts  up 
80.  I(  I  wait  another  year,  1  may  get  ray 
price.  If,  however,  you  can  get  me  916,- 
000,  outside  of  the  commiHsiun,  the  prop- 
erty ia  tor  Rale."  And  on  April  21at  he 
writes:  "I  note  what  you  say  about  the 
sale  of  your  houae  aud  two  lota.  I  will 
try  to  sell  for  the  amount  you  name.  916,- 
000  net  to  you.  I  doubt  my  ability  to  sell 
at  that  figure. "  Then  nothing  occura  in 
the  correspondence  in  regard  to  a  sale  un- 
til August  lBth.1888,  when Cliae,  incidental- 
ly, expi-eaaea  regret  that  appellee  had  not 
aold  at  916,000  when  she  could.  The  next 
alluaion  to  a  saleol  any  importance  occura 
in  a  letter  of  appellee  of  March  30,  1889, 
where  she  snya:  Twill  be  in  Denver  laat 
of  April  or  firet  of  May.  Wlah  you  would 
have  M  purchaser.  Think  I  ought  to  get 
917,000  for  the  houae,  as  there  is  <iuite  a 
boom  In  Denver  real  estate,  and  prices  are 
high  this  spring.  "  The  next  la  a  telegram 
from  Clise  of  April  IHlth,  where,  notwith- 
standing appellee's  letter  of  a  month  pre- 
vious putting  the  price  at  917,000,  and 
stating  that  she  nould  be  in  Denver  about 
that  time,  he  says :  "Lota  sold  for  916,- 
000  cash:  mailed  you  deed  for  signing  to- 
day;" to  which  she  replied,  April  24th: 
"  Won't  sell  for  less  than  917,000;  be  there 
May  Ist;"  and  on  May  .3d,  the  day  of  her 
arrival,  Clise  telegraphed  :  "Sold  proper- 
ty 917,000  to  A.  B.  Sullivan,  Saturday  27," 
which  she  did  not  get  until  after  the  con- 
tract was  repudiated. 

This  embraces  nit  the  evidence  which 
would  tend  to  establish  an  agency  to  bind 
the  principal  by  the  written  document. 
Great  latitude  was  aUowtd  appellant  in 
his  attempt.  Much  of  the  testimony  had 
no  relevancy  to  the  transaction.  The  on- 
ly evidence  that  can  be  considered  is  first 
letter  of  appellee,  of  March  30th.  By  It 
no  power  to  sell  for  917,00't  is  given,  nor  is 
a  definite  price  fixed.  Says,  "Think  I 
ought  to  get  917,000. "  At  the  same  time 
informs  him  that  she  will  be  in  Denver. 
"Wish  you  would  have  a  purchaser."  In 
the  telegram  ahe  says  she  won't  sell  for 
less  than  917,000;  "be  there  May  Ist." 
This  fixes  no  price,  confers  no  authority 
to  sell,  hut  keeps  it  in  abeyance  until  her 
arrival.  Why,  on  the  eve  of  her  arrival, 
it  becomes  neceasary  to  sell,  and  close  the 
aale  by  a  written  agreement,  la  left  to  con- 
jecture. No  reason  or  exigency  was 
shown.  Elaborate  and  carefully  prepared 
briefa  and  arguments  are  filed  by  appel- 
lant upon  the  different  propositions  dis- 
cussed. We  can  find  no  appointment  of 
Clise  as  an  agent  to  sell,  either  generally, 
at  his  own  discretion,  or  at  a  fixed  price, 
—no  authority  tu  make  a  sale.    Taking 


all  the  miscellaneuna  evMence  Introduced 
to  establish  the  agency,  and  we  can  find 
nothing  in  the  way  of  an  appointment  or 
authorization.  To  bind  the  principal  in 
writing  or  by  parol  to  execute  a  convey- 
ance, the  authority  of  the  agent  to  make 
the  sale  must  be  established.  Such  an  au- 
thority need  not  be  under  seal;  need  not 
be  contained  in  a  single  instrument;  may 
be  deduced  from  letters  or  telegrams;  but 
it  is  indispensable  that  the  agency  and 
authority  t>e  established,  and  a  clear  and 
unequivocal  appointment  of  the  agent 
shown.  In  this  case  the  agent  was  not 
ordered  or  authorized  to  make  and  con- 
clude a  sale  nt  any  price  or  upon  any  terms 
whatever.  The  power  to  adopt  or  reject 
any  proposition  waa  retained  by  the  prin- 
cipal, aud  postponed  until  her  '.rrival; 
hence  the  authority  of  m  properly  consti- 
tuted agent  to  execiits  a  writing  of  the 
character  here  ahown  is  not  involved. 
The  decree  refusing  a  decree  for  specific 
performance  and  dismissing  the  bill  will  be 
atHrmed. 


State  v.  Hkkro.v. 
(Supreme  Court  of  MonUina.    May  2, 1892.) 

AsBACi.T  WITH  Deadly  Weapon— Failure  to 
Prove  that  Rifle  was  Loaded. 
Od  a  prosecution  for  an  attempt  to  com- 
mit an  assault  with  a  deadly  weapoD  it  appeared 
that  defendant  mot  a  traveler  in  a  road,  and. 
pointing  a  rifle  tovraras  him,  uommanded  bim  to 
halt.  sajioK  to  liim,  "Turn  around  quick,  nr  I 
will  blow  your  head  off;"  and,  "If  yon  move  an- 
other step  forward,  I  will  blow  your  head  off." 
It  was  not  shown  that  the  rifle  was  loaded.  Held, 
that  the  fact  tliat  the  rifle  was  not  loaded  was  a 
matter  of  defen.se.  and  the  court  erred  in  ruling 
ns  a  matter  of  law  that  it  was  not  a  deadly 
weapon. 

Appeal  from  district  court.  Deer  Lodge 
county;  David  M.  Durfee.  Judge. 

Information  against  Thomas  Herron. 
He  was  acquitted,  and  the  state  appeals. 
Reversed. 

The  other  facts  fullv  appear  in  the  follow- 
ing statement  by  De  Witt,  J.: 

The  information  in  this  case  was  for  an 
attempt  to  commit  an  assault  with  a 
deadly  weapon,  with  the  intent  to  commit 
a  violent  injury  npon  the  person  of  George 
W.  Nelson.  On  the  trial  of  the  case  the 
state  introduced  its  testimony,  the  erist  of 
which,  as  far  as  this  appeal  is  concerned, 
is  as  follows :  The  defendant  met  the  com- 
plaining witness.  Nelson,  upon  the  road. 
Nelson  was  driving  a  team,  loaded  with 
wood.  Defendant  stopped  Nelson,  and  or- 
dered him  off  the  road.  Nelson  declined 
to  go,  when  the  defendant  called  to  his 
house  for  his  rifle.  Nelson  followed  the 
road  for  about  250  feet,  when  he  was  met 
by  the  defendant,  where  the  following  col- 
loquy took  place,  quoting  Nelson's  testi- 
mony: '"Will  you  stopt'  I  said,  'Yes. 
You  will  shoot,  will  yont'  He  did  not  an- 
swer, but  said,  'Turn  around  quick,  or  I 
will  blow  your  head  off;'  and  I  turned 
around."  The  witness  further  testified 
that  the  defendant  "had  the  rifle  this  way, 
Findicating,]  one  hand  on  the  trigeer  and 
one  on  the  barrel.  He  came  up  within  20 
or  30  feet  of  me.  He  had  the  rifle  in  front 
of  him.  towards  me.  He  said:  'If  you 
move   another  step   forward,  I  will  blow 
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your  head  off.  Turn  arooud,  and  tarn 
around  quick.'"  It  was  farther  testified 
on  behalf  of  the  state  that  the  defendant 
pointed  the  rifle  at  the  complainins  wit- 
ness. Two  other  witnesses  besides  Nelson 
testified  to  practically  the  same  fants.  It 
appears  that  the  conduct  of  defendant 
was  angry  and  threatening.  At  the  close 
of  the  testimony  for  the  state  the  defend- 
ant moved  the  court  to  Instruct  the  Jury 
to  acquit  the  defendant,  on  the  ^onnd 
that  the  material  allegations  of  the  Infur- 
niatton  were  not  proven,  in  this:  that  it 
was  not  proven  that  the  gun  was  loaded, 
and  that  proof  of  pointing  the  gun,  with 
threats,  is  insufflclent  to  sustain  the  infor- 
mation. Some  other  points  aredlscussed  by 
connsel  in  their  briefs,  but  the  proposition 
npon  which  the  decision  below  was  made 
was  simply  that  there  was  a  failure  of 
proof  that  the  weapon  need  was  a  deadly 
weapon,  for  the  reason  that  It  was  not 
shown  that  the  gnn  was  loaded.  The  dis- 
trict court,  on  this  ground,  instructed  the 
Jury  to  acquit,  and  Judgment  was  entered 
in  favor  o(  defendant.  The  state  appeals. 
The  one  proposition,  as  set  forth  in  the 
statement,  will  be  discussed. 

Henri  J.  Haskell,  Atty.Gen.,  W.S.Sbnw, 
Co.  Atty..  and  B.  F.  Titus,  for  the  State. 
B.  R.  WhltebUI,  for  respondent. 

De  Witt,  J.,  (after  stating  the  faetti.) 
It  is  not  qaestioned  but  a  loaded  rifle  is  a 
deadly  weapon.  In  this  case  a  rifle  was 
unetl.  It  was  used  with  threats.  The  de- 
fendant said  that  he  would  blow  Nelson's 
head  off.  He  thus  threatened  to  do  that 
which  be  could  do  only  If  the  gun  were 
loaded.  The  gun  coald  be  used,  as  threat- 
ened to  be  used,  only  when  loaded.  Under 
these  circumstances,  on  an  information  for 
an  attempt,  must  the  state  prove  that  the 
gun  WHS  loaded,  oris  it  a  matter  of  defense 
to  show  the  fact  (if  it  be  a  fact)  that  there 
was  no  load  in  the  gun?  This  was  the 
proposition  fairly  before  the  district  conrt. 
and  that  upon  which  we  will  decide  the 
appeal.  It  seems  to  be  a  first  impression 
in  this  Jurisdiction.  Whether  the  instru- 
ment in  question  was  a  deadly  weapon 
has  been  held  to  be  a  question  of  fact  for 
the  Jury.  Uoerlng  v.  State,  49  Ind.  56. 
Also  that  it  was  a  matter  of  law  for  the 
court.  Slate  v.  RIgg,  10  Nev.  284;  Dish. 
Criin.  Law,  §  335.  It  has  also  been  held 
that  it  Is  sometimes  a  mixed  question  of 
law  and  fact  Id.  §  335,  note  4.  But  we 
may  pass  a  decision  of  that  point.  The 
district  court  took  the  matter  as  a  ques- 
tion of  law,  and  we  will  only  Inquire 
whether  It  was  correctly  decided  from  that 
point  of  view.  The  authorities  are  not 
uniform.  In  State  v.  Napper,  6  Nev.  113, 
it  was  directly  held,  in  a  case  of  this  na- 
ture, that  the  court  should  have  directed 
a  verdict  for  the  defendant,  for  the  reason 
that  it  was  not  proven  that  the  pistol 
was  loaded.  This  case  cites  State  v. 
Swails.  8  Ind.  624.  Bat  the  latter  was  a 
very  different  case.  There  it  seema  to 
have  appeared  afllrmatlvely  that  the  gun 
wascharged  with  only  powder  and  a  light 
cotton  wad,  and  the  court  held,  in  the 
state's  appeal,  that  the  following  Instruc- 
tion was  not  error:  "If  yon  believe  from 
the  evidence  that  at  the  time  the  defend- 


ant fired  the  gun  at  said  Lee  It  was  not 
charged  with  anything  but  powder  and  a 
light  cotton  wad,  Swails  being  at  the  dis- 
tance of  forty  feet  from  Lee  at  the  time, 
and  that  at  that  distance  the  life  of  Lee 
was  not  at  all  endangered  or  put  In  Jeop- 
ardy by  the  act  of  Swails  in  discharging 
the  gun  at  him,  in  consequence  of  the  man- 
ner In  which  it  was  loaded,  the  defendant 
cannot  be  convicted,  although  he  may 
have  thought  that  the  gun  was  properly 
loaded  with  powder  and  ball,  and  al- 
though he  may  have  Intended  to  murder 
Lee. "  This  case  is  also  referred  to  In 
Whart.  Crim.  Law,  §  1280,  cited  in  the  Ne- 
vada case  above.  The  Nevada  case  also 
cites  State  v.  Neal,  37  Me.  468.  But  the 
Maine  case  Coea  not  go  to  any  such  extent 
as  does  the  Nevada  case.  The  case  of 
Fastbinder  v.  State,  42  Ohio  St.  341,  decid- 
ed by  a  divided  court,  and  cited  by  re- 
spondent, was  decided  largely  upon  the 
ground  that  the  circumstances  of  the  case 
did  not  show  an  intent  to  commit  the 
offense  charged.  It  is  said  in  State  r. 
Shepard,10Iowa,129:  ** Mr. Greenleaf (vol- 
ume 1,  §  59)  states  that  the  presenting  a 
gun  or  pistol  at  a  person  is  an  assault. 
But  lie  adds  that  'whether  it  he  an  assault 
to  present  a  gun  or  pistol,  not  loaded, 
but  doing  it  in  a  manner  to  terrify  the 
person  aimed  at,  is  a  point  npon  which 
learned  Judges  have  differed  in  opinion.' 
it  is  held  to  be  such  In  Reg.  v.  St.  George, 
9  Car.  &  P.  483;  State  v.  Smith,  2  Humph. 
457.  And  see  Vaughan  v.  State,3Smede8  & 
M.  553;  State  v.  Benedict,  11  Vt.  286.  But. 
on  the  contrary,  see  Blake  v.  Barnard,  9 
Car.  &  P.  626;  Reg.  v.  Baker,  1  Car.  &  K 
254;  Reg.  v.  James,  Id.  530, — wbieb  last 
two  cases,  however,  were  under  a  statute. 
Whart.  Crim.  Law,  p.  545,  says  that  it  is 
not  an  assault,  and  cites  only  the  above 
case  of  Reg.  v.  Baker."  This  opinion  fur- 
ther holds:  "After  reviewing  the  question 
In  its  various  lights,  we  are  inclined  to 
hold  with  those  who  regard  it  as  an  as- 
sault where  the  person  aimed  at  does  not 
know  but  that  the  gnn  is  loaded,  or  has  no 
reason  to  believe  that  it  is  not."  Simply 
pointing  a  pistol  at  one,  or  drawing  a 
weapon,  is  not,  in  itself,  an  assault,  if  the 
person  so  acting  says  or  does  that  which 
makes  it  clear  that  he  has  no  intention  to 
commit  an  assault.  Such  was  the  situa- 
tion in  the  oft-cited  example  of  him  who 
laid  his  hand  on  hissword  and  said:  "If  It 
were  not  assize  time,  I  would  not  takesucb 
language  from  you.*  And  also  the  in- 
stance of  one  remarking:  "If  it  were  not 
for  your  gray  hairs,  I  would  tear  your 
heart  out."  As  remarked  in  Keefev.State, 
19  Ark.  192:  "In  these  cases  there  was  held 
to  be  no  assault,  because  the  words  ex- 
plained the  act,  and  took  away  the  idea 
of  an  intent  to  commit  an  assault."  See, 
also,  Richels  v.  State,  1  Sneed,  606,  and 
State  V.  Church,  63  N.  C.  15. 

But  in  the  case  at  bar  defendant's  dec- 
larations of  his  Intent  to  commit  the 
assault  are  very  plain.  Nor  does  it  mat- 
ter that  he  put  his  threats  in  an  alterna- 
tive,— that  is,  using  the  language,  "Turn 
around,  or  I  will  blow  your  head  off."  In 
the  language  of  the  Arkansas  case,  supra: 
"But  where  the  weapon  Is  drawn,  and 
the  threat  to  use  It  is  merely  conditional. 
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it  may  iieverthcIeBS  be  an  aasanlt.  An 
where  the  defendant,  standing  within  a 
few  feet  of  the  prosecotor,  presented  a 
pistol  at  him,  saylnK. '  It  .vou  do  not  turn 
the  negro  loose,  I  will  shoot  you.*  etc. 
State  V.  Cherry,  11  Ired.  473.  So,  where 
the  defendant  raised  an  axe,  within  stritc- 
Ing  distance  of  another,  and  said, 'Give 
up  the  gun  or  I'll  split  you  down,'  and 
the  person  at  the  time  did  not  give  up  the 
gun,  but  proposed  some  arrangement, 
upon  which  thedefendant  lettheaxedown, 
it  was  held  that  be  was  guilty  of  an  as- 
sault. State  V.  Morgan,  8  Ired.  186."  See, 
also,  Beach  v  Hancock,  27  N.  H.  22»,  and 
Bichela  v.  State,  supra.  Cases  wherein  it 
appears  in  evidence  that  tbe  gun  was  not 
loaded  are  not  In  point.  If  the  gun  had 
been  shown  to  be  unloaded,  that  would 
bave  presented  another  question,  upon 
which  we  are  not  now  called  upon  to 
pass.  This  case  Is  a  prosecution  for  an 
attempt.  The  attempt  is  clear.  The  in- 
tent is  expressly  declared  by  defendant 
himself.  The  ability  is  proven,— that  Is, 
if  the  gun  was  loaded.  Under  these  cir- 
«umfitances  it  has  been  held  that  the  gun 
Is  presumed  to  be  loaded,  (see  Keefe  v. 
State,  Beach  v.  Hancock,  and  Richels  v. 
State,  supra.)  and  that  tbe  fact  that  it 
was  unloaded  was  a  matter  of  defense, 
(see  cases  last  above,  and  Crow  v.  State, 
41  Tex.  468.)  WeBnd  thefollowins  in  Bus- 
sell  on  Crimes,  (volume  1,  p.  101»:)  "It 
has  been  laid  down  by  a  very  learned 
Jndge,  notwithstanding  a  contrary  opin- 
ion in  an  earlier  cane,  that,  if  a  person  pre- 
sent a  pistol,  purporting  to  be  a  loaded 
pistol,  BO  near  as  to  produce  danger  to 
life  if  tbe  pistol  had  gone  off,  it  is  an  as- 
sault In  point  of  law,  although  in  fact  the 
pistol  be  unloaded.  The  learned  judge 
said:  'My  idea  is  that  it  is  an  assault  to 
present  a  pistol  at  all.  whether  loaded  or 
not.  If  you  threw  the  powder  out  of  the 
pan,  or  took  the  percussion  cap  off,  and  said 
to  the  party '"This  Is  an  empty  pistol," 
then  that  vi-ould  be  no  assault,  for  there 
the  party  must  see  that  it  was  not  pos- 
sible that  he  should  be  injnred;  but  if  a 
person  presents  a  pistol  which  has  the  ap- 
pearance of  bein>?  loaded,  and  puts  the 
party  Into  fear  and  alarm,  that  is  what 
it  Is  the  object  of  the  law  to  prevent.'" 
Reg,  v.  St.  George,  9  Car.  &  P.  483.  See, 
also,  Whart.  Crlm.  Law,  §  1244,  and  .State 
V.  Church,  supra.  Althoagh  there  is  a 
division  of  views  in  the  decided  cases,  we 
think  that  the  better  opinion  is  that.  If  a 
firearm  is  the  alleged  deadly  weapon, — a 
weapon  the  only  ordinary  use  of  which 
is  by  its  being  loaded,— if  it  be  pointed  at 
the  Complainant  in  a  threatening  manner, 
if  defendant  make  threats  to  sbiiot,  if  the 
circnmstances  are  such  as  would  exist  If 
one  were  using  a  loaded  gun,— in  short, 
that  if  all  the  elements  of  the  offense  be 
made  out,  as  required  by  the  criminal 
laws  and  procedure,  except  the  direct,  we 
may  say  visual,  proof  that  the  weapon  is 
loaded,— under  these  circumstances  a  di- 
rection to  the  jury  to  acquit  is  error;  and 
that  the  fact  that  the  gun  was  unloaded 
(if  such  be  the  fact)  Is  a  matter  of  defense. 
Such  view  seems  to  be  held  by  the  weight 
of  authority,  and  such  is  the  only  practi- 
cal view  in  the  enforcement  of  the  statute 


in  reference  to  assaults  witb  deadly  weap- 
pons  of  this  character.  It  is  therefore 
ordered  that  the  judgment  of  the  district 
coart  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

Blakb,  C.  J.,  and  Hakwood,  J,  concur. 


HoTCHKiss  T.  Marion  et  al. 
(Supreme  Court  of  Montana.    April  18, 1893.) 

C0UNTIB8— INCCBBINO    INDEBTKDNESS— FDNDINO — 

Constitutional  Law— Titlbs— Locai-  and  Spe- 
cial Laws. 

1.  Const,  art  12,  {  8,  declares  that  the  leg- 
islature may  provide  for  thetuDdinR  of  the  debts 
of  public  corporatiODs,  includiag  funded  debts 
and  Obligations.  Article  ID,  i  6,  declares  that 
no  county  shall  incur  any  indebtedness  for  any 
sinfrle  purpose  to  an  amount  exceeding  tlO.UOU, 
without  the  approval  of  a  majority  of  the  electors. 
The  act  of  March  4,  1891,  amendatory  to  Comp. 
St.  dlv.  6,  S  808,  provides  that  the  commissioners 
of  a  county  may  issue  coupon  bonds  to  an  amount 
safflclent  to  enable  them  to  redeem  anyoatstaud- 
ing  bonds  or  warrants;  that  tbey  may  also,  when- 
ever authorized  by  the  electors,  issue  bonds  for 
the  purpose  and  to  tbe  amount  authorized ;  and 
that,  whenever  it  shall  be  deemed  advisable  to 
incur  an  indebtedness  exceeding  $10,000,  the 
question  shall  be  submitted  to  the  electors. 
Held,  that  the  Issue  of  bonds  to  redeem  outstand- 
ing bonds  or  warrants  is  not  the  incurring  of  an 
indebtedness,  within  the  Inhibition  of  the  con- 
stitution, and  need  not,  tberetore,  be  submitted 
to  the  electors. 

2.  Even  though  some  of  the  bonds  or  war- 
rants which  are  to  be  redeemed  do  not  bear  in- 
terest it  is  not  illegtil  for  tbe  commissioners  to 
issue  coupon  bonds  therefor. 

8.  Comp.  St.  div.  5,  i  794,  declaring  that  all 
county  warrants  which  are  not  paid  when  pre- 
sented shall  draw  interest,  witb  tbe  exception 
of  the  warrants  of  Missoula  county,  is  in  conflict 
with  the  state  constitution,  and  24  U.  B.  St.  p. 
170,  forbidding  the  legislature  of  tbe  territory  to 
pass  "local  or  special  laws"  regulating  county 
affairs,  or  the  rate  of  interest  on  money. 

4.  Act  March  4,  1891,  entitled  "An  act  to 
amend  sections  790,  795,  79S,  and  808  *  *  *  of 
the  Compiled  Statutes, "  treating  of  county  finan- 
ces, bonds,  and  warrants,  prescribes,  in  the  first 
section,  the  time  when  the  bonds  shall  be  re- 
deemable; the  second  section  defines  the  duty  of 
the  commissioners  in  submitting  to  tbe  electors 
the  question  of  incurring  indebtedness:  the  third 
refers  to  the  notice  of  election ;  and  the  fourth 
to  the  authority  of  the  commissioners  to  issue 
bonds  to  redeem  outstanding  bonds.  Held  not 
obnoxious  to  Const,  art.  5,  S  23,  forbidding  tbe 
passage  of  a  law  containing  more  than  one  sub- 
ject, which  shall  be  expressed  in  its  title. 

Appeal  from  district  court,  Missoula 
county;  Charlks  S.  Marbhali^i,  Judge. 

Suit  by  L.  C.  Hotchklss  against  J.  E. 
Marion  and  others  to  restrain  the  issue  of 
county  bonds.  Tbere  was  a  demurrer  to 
the  complaint,  which  was  sustained,  and 
plaintiff  appeals.    Affirmed. 

McConoell,  Clayberff  &  Gunu,  for  appel- 
lant. Henri  J.  Huskell,  Atty.  Gen.,  and 
F.  C.  Webster,  Co.  Atty.,  for  respondents. 

Bi,AKK,C.  J.  Tbe  complaint  alleges  that 
the  hoard  of  county  commissioners  of  Mis- 
soula county,  of  this  state,  made,  Septem- 
ber 11,  1891,  the  following  order:  "It  Is 
therefore  ordered  by  said  county  commis- 
sioners that  coupon  bonds  to  the  amount 
of  $150,000  be  Issued  on  the  credit  of  said 
county  for  the  purx>o6e  of  redeeming  out- 
standing county  warrants  to  that  amount. 
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Sacb  bonds  Bball  be  of  the  denominatloD 
of  f  1,000  each,  and  shall  bear  date  Jan- 
nary  1, 1892,  and  shall  be  redeemable  and 
payable  in  twenty  years  alter  the  date 
thereof,  and  shall  bear  interest  at  the  rate 
of  six  per  cent,  per  aDDiim,  aud  such  Inter- 
est shall  he  represented  by  interest  cou- 
pons, pay  able  semiannually  on  the  1st  days 
of  January  and  July  of  each  year;  and 
each  bund,  and  all  coupons  attached  there- 
to, shall  be  signed  by  the  chairman  of  the 
board  of  county  commisBioners,  and  the 
treasurer  of  said  county,  and  each  bond 
Hbhll  also  be  sealed  and  countersigned  by 
the  clerk  of  said  county,  and  each  coupon 
shall  be  signed  by  the  said  clerk.  Each 
bond  issued  shall  be  registered  b.T  said 
connty  treasurer  In  a  book  provided  for 
the  purpose,  which  shall  show  the  number 
and  amount  of  each  bond  and  to  whom 
Issued.  The  said  connty  clerk  is  hereby 
ordered  to  give  notice  tor  said  county  com- 
missioners, by  advertisement  in  the  official 
newspaper  published  in  said  county,  and 
also  in  one  or  more  newspapers  published 
In  the  city  of  New  York,  state  of  New 
York,  for  a  period  of  not  less  than  thirty 
days  prior  to  the  time  said  bonds  are  to 
be  sold  for  sealed  proposals,  which  shall 
state  the  amount  of  such  bonds  for  sale; 
and  the  parties  offering  the  highest  price 
tbeiefor  shall  be  entitled  to  receive  the 
amount  of  such  bonds  which  he  or  they 
may  offer  to  buy,  but  no  bonds  shall  be 
sold  tor  any  price  less  than  the  par  value 
thereof.  The  7th  day  of  December,  1891, 
at  10  o'clock  A.  M.,  Is  fixed  as  the  day  for 
receiving  said  proposals  and  selling  said 
bonds.  Each  bidder  to  submit  a  certified 
check  for  the  3am  of  92,500,  as  an  evidence  of 
good  faith  In  bidding."  Said  board  made, 
December  8, 1891,  this  order:  "Theclerk  was 
ordered  to  advertise  tor  bids  for  the  sale 
of  Missoula  county  bonds  to  the  amount 
of  9150,000  In  the  official  newspaper  of  the 
connty,  and  also  in  one  or  more  newspa- 
pers published  In  the  city  of  New  York. 
8ald  bonds  are  to  be  issued  for  the  pur- 
pose of  redeeming  outstanding  county 
warrants  to  that  amount.  Bonds  to  be 
redeemable  and  payable  twenty  years 
after  the  date  thereof,  and  shall  bear  In- 
terest at  the  rate  of  sis  per  cent.,  payable 
semiannually  on  the  Ist  days  of  July  and 
January,  to  be  Issued  In  denominations 
of  not  less  than  91,000,  and  to  be  sold  at 
not  less  than  par  value.  Sealed  bids  will 
be  received  up  to  January  25, 1892,  at  3 
p.  M.  Each  bid  must  be  accompanied  by 
a  certlBed  check  for  92,500,  which  amount 
to  be  forfeited  in  case  of  the  refusal  of  the 
successful  bidder  to  take  bonds."  It  is 
also  alleged  that  the  date  of  the  sale  of  the 
bonds  was  changed  to  the  23d  day  of  Feb- 
ruary, 1892.  The  county  clerk  caused  the 
proper  advertisement  for  the  bids  to  be 
published,  and  B.  H.  Rollins  &  Sons  were 
declared  to  be  the  purchasers  of  theoonds. 
The  floating  indebtedness  of  the  county 
at  this  time  was  aboot  9172,171.83,  which 
was  evidenced  by  county  warrants. 
The  plaintlfl  avers  that  the  board  did  not 
submit  the  question  of  the  lasuance  of  the 
bonds  to  the  qualified  electors  of  the  coun- 
ty, and  that  its  action  is  without  legal 
authority  and  void.  It  Is  further  alleged 
that  the  board  ut  commissioners  will,  un- 


less restrained  by  the  court.  Issue  th& 
bonds  to  the  purchasers,  and  proceed  to- 
levy  and  collect  taxes  tor  the  purpose  of 
paying  the  interest  thereon,  and  provide  a- 
sinking  fund  for  the  payment  of  the  prin- 
cipal. The  court  below,  upon  the  readings 
and  filing  of  tbecomplaint,  gran  ted  a  tem- 
porary restraining  order,  and  enjoined  the- 
county  commissioners,  county  clerk,  and. 
county  treasurer  from  selling,  transferring,, 
or  Issuing  the  bonds,  or  performing  any 
acts  In  relation  to  the  same.  Afterwards, 
the  demurrer  to  the  complaint,  upon  the 
ground  that  the  facts  therein  stated  did 
not  constitute  a  cause  of  action,  was  sus- 
tained by  the  court,  and  the  injunction 
was  dissolved.  The  plaintiff  declined  to 
amend  his  pleading,  and  Judgment  was 
entered  for  the  d^eiidants. 

One  Inquiry  is  presented  for  our  consid- 
eration :  Do  the  constitution  and  laws  of 
the  state  require  the  board  of  commission- 
ers of  Missoula  county  to  submit  to  the 
voters  the  question  of  the  issuance  of  said 
bonds?  We  will  review  the  financial  leg- 
islation of  the  territory  affecting  counties, 
In  order  that  the  matters  which  have  been 
discnssed  by  counsel  maybe  clearly  under- 
stood. The  fourth  legislative  assembly, 
by  an  act  approved  November  22, 1867, au- 
thorized the  connty  commissioners  of  the 
several  counties  of  the  territory  to  fund 
the  debts  thereof  by  the  issuance  of  bonds 
In  lieu  of  the  outstanding  orders.  St.  4tb 
Sees.  p.  234.  It  la  recorded  in  our  history 
that  these  statutory  provisions  were  re- 
peatedly executed,  and  bonded  indebted- 
ness in  a  large  amount  was  Incurred  by 
counties,  and  discharged.  The  financial 
condition  of  the  territory  improved  with 
her  growth,  and  many  special  laws  were 
passed  to  secure  the  same  object,  by  rea- 
son of  the  high  rate  of  Interest  which  was 
fixed  in  the  first  statute.  We  reler  to  some 
of  these  enactments  to  show  that  they 
contained  similar  provisions:  Lewis  and 
Clarke  county:  St.  7th  Sess.  p.  640;  12th 
Sees.  p.  95;  13th  Sees.  p.  138.  Missoula 
connty:  St.  11th  Sees.  p.  91;  12tb  Sess.  p. 
88;  13th  Sess.  p.  127.  Jefferson  county: 
St.  nth  Sess.  p.  96:  13th  Sens.  p.  132.  By 
an  act  approved  March  6, 1888,  the  legis- 
lative assembly  enlarged  the  powers  of 
the  county  commissioners  in  Issuing  bonds 
to  redeem  the  outstanding  Indebtedness 
of  their  respective  counties.  St.  13th  Sess. 
p.  92.  It  was  substantially  a  codification 
of  the  general  requirements  of  the  special 
laws,  and  was  passed  to  avoid  the  neces- 
sity tor  this  legislation,  which  arose  at 
every  session.  Some  of  the  sections  of  this 
act  were  amended  in  the  year  1887,  and  no 
further  modification  has  been  made  by 
the  legislative  assembly.  It  is  admitted 
that  the  board  of  county  commissioners 
of  Missoula  county  has  compiled  In  all  re- 
spects with  the  law  as  it  appears  in  the 
Compiled  Statutes.  From  the  year  1867 
to  the  present  time  the  authority  of  a 
board  of  connty  commissioners  to  issue 
bonds  to  redeem  the  outstanding  war- 
rants, orders,  and  bonds  of  a  county,  has 
been  frequently  exercised  without  any 
statutory  requirement  to  submit  the  ques- 
tion to  the  electors.  Comp.  St.  div.  5,  { 
808.  There  has  been,  however,  a  marked 
distinction  upon  this  sahlect  concerning. 
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the  iaanance  of  bonds  by  tbe  county  com- 
misalonera  to  erect  public  bulldlnggor  con- 
tract a  loan.  Tbe  first  legislative  asHem- 
bly  of  the  territory,  by  an  act  approved 
February  9,  1865,  gave  the  boards  of  coun- 
ty cominlssloners  the  power  to  borrow 
money  upon  the  credit  of  tbe  county  "for 
the  erection  of  county  buildiuga,  or  to 
meet  the  principal  expenses  of  the  county 
In  case  of  a  deficit  in  the  county  revenue." 
St.  iBt  Sees.  p.  501,  §  14.  But  a  board 
could  not  borrow  money  for  these  pur- 
poBee"wlthout  having  first  submitted  tbe 
question  of  such  loan  to  a  vote  of  tbe  elect- 
ors of  the  county."  St.  Ist  Sess.  p.  .502, 
S  15.  This  language  remained  witboat 
any  change  until  theadralssionof  the  terri- 
tory into  the  Union.  Comp.  Sc.  div.  5,  §§ 
766,  795. 

Let  w  compare  this  legislation,  which 
was  familiar  to  the  members  of  theconsti- 
tutionalconvention,  with  theprovifiione  of 
oar  constitution :  "  Private  property  shall 
not  be  taken  or  sold  for  tbe  corporate 
debts  of  public  corporations,  but  tbe  leg- 
islative assembly  may  provide  by  law  for 
the  funding  thereof,  and  shall  provide  by 
law  for  the  payment  thereof,  including  all 
funded  debts  and  obligations,  by  asseHS- 
-ment  and  taxation  of  all  private  property, 
not  exempt  from  taxation,  within  the  lim- 
its of  tbe  territory  over  which  such  cor- 
porations, respectively,  have  authority." 
Article  12,  §8.  "Nocounty  shall  incur  any 
Indebtedness  or  liability  for  anysinglepur- 
pose  to  an  amount  exceeding  ten  thousand 
dollars  (910.000)  without  the  approval  of 
■  tbe  majority  of  the  electors  thereof  voting 
•  at  an  election  to  beprovided  bylaw."  Ar- 
ticle 13,  §  5.  Tbe  constitution,  in  these 
;plaln  terms,  baa  empowered  the  legislative 
.a&sembly  to  provide  by  law  for  the  fund- 
.Ing  of  "all  funded  debts  and  obligations" 
.of  a  county.  Tbe  legislative  assembly  of 
the  state,  by  an  act  approved  March  4, 
'1891,  amended  section  808,  supra,  so  that 
it  reads  as  follows:  "The  county  commis- 
aionere  of  each  county  of  this  state  shall 
have,  and  are  hereby  given,  in  addition  to 
tbe  powers  already  conferred  on  them  by 
law,  the  autliority  to  issue,  on  the  credit 
of  their  respective  county,  coupon  bonds 
to  an  amount  sufflcient  to  enable  tbem  to 
redeem  any  or  ail  legal  outstaudiug  bonds, 
warrants,  or  orders,  and  also,  whenever 
thereunto  authorized  by  a  vote  of  the 
electors  of  tbe  county,  they  shall  have  au- 
thority to  issue,  on  the  credit  of  their  re- 
spective county,  coupon  bonds,  for  the 
purpose  and  to  the  amount  thereby  au- 
thorized." The  same  act  also  amended 
section  795,  supra,  so  that  it  reads  as  fol- 
lows: "The  board  of  county  commis- 
aioners  of  any  county  may,  when  in  its 
judgment  it  is  advisable  for  tbe  county  to 
Incur  an  Indebtedness  or  liability  for  any 
single  purpose  in  an  amount  exceedlngten 
thousand  dollars,  (flO.OOO,)  submit  tbe 
question  to  the  qualified  electors  of  tbe 
county."  Section  795, supra, Is  as  fallows': 
"The  board  of  county  commissioners  shall 
not  borrow  money  for  the  purpose  speci- 
fied in  the  fourth  subdivision  of  section 
756,  c.  39,  without  having  first  submitted 
the  question  of  such  loan  to  a  vote  of  the 
electors  of  the  county. "  Tbe  subdivision 
referred  to  la  identical  with  tbe  fourteenth  J 


section,  aupra,  of  the  act  of  the  first  legis- 
lative assembly  of  the  territory.  If  we 
comprehend  tbe  words  of  these  statutes., 
tbe  fiscal  policy  respecting  counties,  which 
bus  been  in  force  since  the  organization  of 
the  territory',  has  been  continued  by  the 
couHtitution.  This  appears  to  have  been 
the  intention  of  tbe  framers  of  that  instru- 
ment, who  acted  with  a  full  knowledge  of 
this  history. 

II.  Is  plain  that  the  Issuance  of  these 
bonds,  which  changed  tbe  form  of  the  out- 
standing bonds,  warrants,  and  orders  of 
the  county  of  Mlssouln,  la  not  the  crea- 
tion of  a  new  indebtedness  or  Itubiiity 
witbln  the  constitutional  prohibition.  In 
Blanton  v.  Commissioners,  101  N.  C.  .535,  8 
S.  E.  Rep.  162.  Cbief  Justice  Smith  said: 
"The  mere  renewed  recognition  of  a  sub- 
slstingliabllity  in  the  issue  of  a  new  bond, 
declared  in  the  very  act  which  authorizea 
the  issue  '  to  be  a  continuation  of  the  lia- 
bility'  resting  upon  the  county,  cannot, 
upon  any  sound  reasoning,  be  deemed  the 
creation  of  a  new  debt,  in  the  sense  of  its 
fulling  under  the  restrictions  app1icni)le 
to  new  contracts  of  Indebtedness,  with  tlte 
deprivation  of  the  pre-existeut  means  of 
enforcing  performance  by  the  levy  of  the 
necessary  taxes."  Judge Suirab in  Cummins 
V.  Doon,  42  Fed.  Rep.  650,  said:  "Tbe  re- 
funding of  an  existing  enforceable  debt 
cannot  be  said  to  be  increasing  the  in- 
debtedness, and  a  mere  change  In  the  evi- 
dence of  the  debt  from  one  bond  to  an- 
other, or  from  a  judgment  into  a  bond, 
is  not  within  the  constitutional  Inhibi- 
tion. Austin  y.  District  Tp.  of  Colony, 
51  Iowa,  102;  Railroad  Co.  v.  County 
of  Osceola,  45  Iowa,  1C8. "  See,  also,  Sher- 
man Co.  V.  Simons,  109  U.  S.  739,  3  Sup. 
Ct.  Rep.  502;  Powell  v.  City  of  Madison, 
107  Ind.  110,  8  N.  E.  Rep.  31.  The  con- 
stltation  baa  recognized  and  preserved 
tbe  distinction  between  laws  which  re- 
late to  tbe  funding  of  an  indebtedness 
which  Is  already  in  existence  and  the  in- 
curring of  new  liabilities  to  an  amount 
exceeding  910,000.  The  approval  of  a 
majority  of  tbe  electors  is  not  essential 
to  tbe  validity  of  this  action  of  the  board 
of  county  commissioners  of  Misaoula 
county. 

It  is  Intimated  In  the  brief  that  some 
of  the  warrants  which  are  to  be  redeemed 
do  not  bear  Interest,  and  tha  t  it  Is  illegal 
for  the  board  of  county  commissioners  to 
issue  coupon  bonds  therefor.  No  alle- 
gation to  this  effect  is  contained  In  tbe 
complaint,  but  the  appellant  calls  our 
attention  to  the  statute:  "AH  county 
warrants  that  may  be  drawn  after  tbe 
first  day  of  March,  A.  D.  18S1,  by  the 
proper  authorities  of  any  county,  after 
having  been  presented  to  the  county  treas- 
urer of  tbe  respective  counties  of  this  ter- 
ritory, and  by  tbem  indorsed,  'Not  paid 
for  want  of  funds  In  the  treasury,'  from 
and  after  said  date  of  presentation  and 
indorsement  shall  draw  Interest  at  tbe 
rate  of  seven  per  centum  per  annum: 
provided,  that  the  provisions  of  this  sec- 
tion shall  not  apply  to  the  county  of  Mis- 
soula, in  this  territory."  Comp. St.  div.  5, 
§  794.  Conceding  that  the  warrants  of 
Missoula  county  are  not  interest  bearing, 
tbe  position  of  appellant  cannot  be  aus- 
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taloed.  The  same  point  was  raised  In 
Cbapman  v.  Morris,  28  Cal.  393,  and  it  was 
beld  that  an  act  ot  thn  legislature  which 
produced  this  result  was  constitutional. 
We  deem  It  proper  to  say  that  this  pro- 
tIho  to  section  794,  supra,  Is  In  conflict 
with  the  constitution  of  the  state,  and  an 
act  of  congress  approved  July  30,  1886, 
which  declares  that  the  iegislature  of  the 
territory  " shall  not  pass  local  or  special 
laws'*  reKulatlng  county  affairs,  or  the 
rate  of  interest  on  money.  24  U.  S.  St.  p. 
170.  Section  794,  supra,  was  first  enacted 
February  7, 1S81,  as  an  amendment  to  the 
Revised  Statutes.  St.  12th  Sess.  p.  84. 
We  think  that  the  proviso  was  repealed 
by  an  act  concerning  Missoula  county, 
which  was  approved  March  .S.ISSS.  St.lSth 
SesH.  p.  127.  The  fourth  section  declared 
that  "from  and  after  the  first  day  of 
January,  1885,  the  laws  of  the  Revised 
Statutes  of  Montana  pertaining  to  the 
general  management  and  government  of 
other  counties  ot  Montana  shall  be  In  full 
force  and  effect  in  Missoala  county. "  The 
act  also  repealed  some  special  laws  re- 
garding Missoula  county,  and  it  is  evident 
tbat  the  real  purpose  is  to  abrogate  all 
statutes,  Immunities,  and  privileges  in  its 
behalf.  Through  an  oversight,  the  pro- 
viso was  re-enacted  March  1,  1887.  The 
constitution  has  solemnly  ordained,  in 
similar  words,  the  foregoing  prohibition 
with  respect  to  this  special  legislation. 
Article  5,  §  26.  We  are  satisfied  that  the 
county  warrants  of  all  the  connties  ot 
the  territory  and  state  which  have  been 
regularly  drawn  by  the  proper  officers 
since  January  1,  1S85,  have  been  gov- 
erned by  the  same  law,  and  bear  interest 
under  the  same  conditions.  The  commis- 
sioners have  conformed  to  the  statutes  in 
makiner  the  order  supra,  and  the  validitr  of 
the  bonds  described  in  the  complaint  can- 
not be  questioned. 

The  title  of  the  act  supra  ot  the  legis- 
lative assembly  of  the  state  Is  "An  act  to 
amend  sections  790,  795,  79«,  and  808  of  the 
fifth  division  ol  the  Compiled  Statutes  ot 
Montana."  It  Is  sugeested  by  appellant 
that  more  than  one  subject  Is  therein  con- 
tained, which  is  not  expressed  in  the  title, 
and  that  the  conHtltutlon  has  been  vio- 
lated. "No  bill,  except  general  appropri- 
ation bills,  and  bills  for  the  codlfloatlon 
and  general  revieiion  of  the  laws,  shall  be 
passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its 
title;  but,  if  any  subject  shall  be  em- 
braced in  any  act  which  shall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  aH  shall  not  be 
so  expressed."  Article  5,  §  23.  This  act 
relates  to  one  general  subject.  The  first 
section  prescribes  tb»  time  when  the 
county  bonds  shall  be  redeemable.  The 
second  section  defines  the  duty  ot  the 
county  commissioners  in  submitting  to 
the  people  the  question  ot  Incurring 
county  indebtedness.  The  third  section 
refers  to  the  notice  ot  election  which  may 
be  called  under  the  second  section.  The 
fourth  section  points  out  the  authority 
ot  the  county  commissioners  to  Issue 
bonds  to  redeem  outstanding  bonds, 
warrants,  or  orders.  These  sections  of 
the  Compiled  Statutes,  which  are  amend- 


ed by  this  act,  are  comprised  in  the  chap- 
ter which  treats  of  county  finances,  bonds, 
and  warrants,  and  are  germane  to  the 
object  ot  the  bill.  This  restriction  upon 
legislative  power,  wblch  has  be«n  incor- 
porated In  the  constitution  ol  many 
states,  has  been  interpreted  by  the  coorts. 
Judge  Cooley  has  thoroughly  considered 
this  clause,  and  says:  "It  may  therefore 
be  assumed  as  settled  that  the  purpose  of 
these  provisions  was— F/rs*,  to  prevent 
hodgepodge  or  'logrolling'  legislation; 
second,  to  prevent  surprise  or  fraad  upon 
the  legislature  by  means  of  provisions  in 
bills  of  which  the  titles  gave  no  intima- 
tioD,  and  which  might,  therefore,  be  over- 
looked, and  carelessly  and  unlnteDtionaliy 
adopted.  *  •  •  The  general  parpose  of 
these  provisions  is  accomplished  when  a 
law  tias  but  one  general  object,  which  is 
fairly  Indicated  by  Its  title.  To  require 
every  end  and  means  necessary  or  conveu- 
ient  tor  the  accomplishment  of  this  gen- 
eral object  to  be  provided  tor  by  a  separate 
act,  relating  to  tbat  alone,  would  not 
only  be  unreasonable,  but  would  actually 
render  legislation  ImposRlble.  •  •  • 
There  has  been  a  general  disposition  to 
construe  the  coustitntlonal  provision 
liberally,  rather  than  to  embarrass  legis- 
lation by  a  construction  whose  strictness 
la  unnecessary  to  the  accomplishment  of 
the  beneficial  purposes  for  which  it  has 
been  adopted."  Const.  Lim.  (4th  Kd.) 
175-178;  Davis  r.  State,  7  Md.  151.  61 
Amer.  Dec.  331,  and  notes.  The  supreme 
court  of  the  United  States  has  dncided 
that  statutes  similar  to  that  under  In- 
vestigation are  not  obnoxious  tntbla  con- 
stitutional provision.  Monti-iair  v.  Rams- 
dell,  107  D.  S.  l.W,  2  Sup.  Ct.  Rep.  391; 
Otoe  Co.  V.  Baldwin,  111  U.S.  16.4  Sap.  Ct. 
Rep.  265;  School  Dist.  v.  Hall,  113  D.  S. 
141,  5  Sup.  Ct.  Rep.  871;  Mahomet  v. 
Quackenbush,  117  D.  S.  508,  6  Sup.  Ct.  Rep. 
858;  Carter  Co.  v,  Slnton,  120O.S.  522.7 
Snp.  Ct.  Rep.  650.  It  is  ordered  tbat  the 
Judgment  be  afllrmed. 

Harwoud  and  Da  Witt,  JJ..  concur. 


State  v.  Fourmer. 

(Supreme  Court  of  Montana.     May  3, 18SB.> 

Embezzlement— What  Constitutes— Hosiet  Kb- 

CEIVBD  FOR  PkINCIPAL. 

Under  St.  3d  Sess.  p.  %8,  §  93,  providing 
that  if  any  agent,  servant,  or  other  person,  "who 
shall  have  received  or  been  intrusted  with  any 
money  •  •  •  from  or  by  his  master, "  shall 
embezzle  such  money,  be  shall  be  panished  as  it 
he  bad  feloniously  stolen  the  same,  it  is  suffi- 
cient to  allege  that  an  agont  of  B.,  as  such,  did 
"receive and  talio  into  his  possession  a  large  sum 
of  money  of  the  said  B.  *  •  *  for  and  in  the 
name  and  on  the  account  of  the  said  B., "  and  em- 
bezzle the  same;  it  not  being  necessary  that  the 
money  should  have  been  intrusted  to  him  direct- 
ly by  B. 

.  Appeal  from  district  court.  Deer  Lodge 
county;  David  M.  Ddrfee,  Judge. 

Information  against  Henry  Fournier, 
charging  bim  with  embezzlement.  A  de- 
murrer to  the  information  was  sustained, 
and  the  state  appeals.    Reversed. 

Henri  J.  Haskell,  Atty.  Gen.,  and  W.  S. 
Shaw,  Co.  Atty.,  for  the  State.  Theodon 
Br&niley,  for  respondent. 
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Blakr,  C.  J.  The  information  charges 
that  Fournier  on  the  20tb  day  of  Septem- 
ber, 1891,  at  the  county  of  Deer  Ijudge  and 
state  ot  Montana,  and  for  a  long  time 
prior  thereto,  to  wit,  from  the  24th  day  of 
AuRUst,  1891,  to  the  Bald  2(lth  day  oi  Sep- 
tember, 1891,  was  then  and  there  in  the 
employment  of  one  Frank  Boucher,  to 
wit,  RB  an  agent  and  servant  of  the  said 
Franlc  Bouciier,  and  an  such  agent  and 
servant  waa  then  and  therein  the  service 
of  the  said  Franl<  Boucher.  That  at  said 
times,  as  such  agent  and  servant,  and 
while  In  the  service  of  the  said  Franl( 
BoDcher,  as  aforesaid,  and  while  in  such 
employment,  the  said  Henry  Fournier  did 
tlien  and  there  receive  and  talte  Into  his 
posaesslon  a  large  sum  of  money  of  the 
said  Franlc  Boucher,  to  wit,  the  sum  of 
five  hundred  dollam,  then  and  there  of  the 
Talne  of  five  hundred  dollars,  and  for  and 
In  the  name  and  on  the  account  of  the 
said  Franii  Boucher.  That  the  said  de- 
fendant, Henry  Fournier.  then  and  there 
being,  and  then  and  there  being  in  the 
service  and  employment  of  the  said  Franlc 
Boucher,  aforesaid,  and  then  and  there 
having  received  as  aforesaid,  and  having 
In  bis  care,  custody,  and  control,  the  said 
money  of  the  said  Frank  Boucher,  as 
aforesaid,  did  then  and  there,  unlawfully 
and  feioniously, embezzle  Ave  hundred  dol- 
lars of  the  said  money,  of  the  value  of  Ave 
hundred  dollars,  of  the  goods,  ctiattels, 
and  personal  property  of  the  said  Frank 
Boucher,  with  the  Intent  then  and  there 
to  steal  the  same,  and  convert  the  same 
to  his  own  use."  To  this  Information 
Fournier  demurred  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to 
constitute  a  public  offense.  The  demurrer 
was  sustained  by  the  court,  and  this  ques- 
tion of  law  was  reserved  by  the  attorney 
tor  the  state.  The  information  Is  based 
upon  the  following  statute:  "If  any  clerk, 
apprentice,  servant,  agent,  or  any  other 
persons,  whether  bound  or  hired  upon 
commission,  percentage,  salary,  or  other- 
wise, who  shaU  hare  received  or  been  in- 
trusted with  any  money,  goods,  chattels, 
or  other  property,  from  or  by  bis  master, 
principal,  or  employer,  shall  withdraw 
himself  from  his  master,  principal,  or  em- 
rjloyer,  and  go  away  with  the  money, 
goods,  chattels,  or  other  property,  or  any 
part  thereof,  with  intent  to  steal  the  same 
and  defraud  his  master,  priocipal,  or  em- 
ployer thereof,  contrary  to  the  trust  and 
confidence  in  him  reposed  by  bis  said  mas- 
ter, principal,  or  employer,  or  who,  being 
in  the  service  of  his  said  master  or  em- 
ployer, shall  embezzle  the  said  money, 
goods,  chattels,  or  property,  or  any  part 
thereof,  or  otherwise  shall  convert  the 
same  to  his  own  use,  with  like  purpose  to 
steal  the  same, — every  person  so  offending 
sball  he  punished  In  the  manner  prescribed 
by  law  for  feloniously  nteallng  property 
of  the  value  of  the  articles  so  taken,  em- 
bezzled, or  converted. "  St.  2d  Sess.  p.  258, 
§92. 

it  Is  stated  by  counsel  that  the  court 
below  was  governed  by  the  ruling  in  Peo- 
ple V.  Bailey,  23  Cnl.  577.  Mr.  Justice 
(/'RocKKR  delivered  the  opinion,  and  said : 
"Upon  examination,  It  will  be  fouud  that 
our  statute  differs  in  a   very  important 


particular  from  the  statutes  of  other 
states  defining  the  crime  of  embezzlement. 
In  other  states  it  is  generally  extended  to 
include  all  embezzlements  or  fraudulent 
conversions  of  money  or  property  which 
sball  have  come  to  the  possession  of  the 
servant  'by  virtue  of  his  employment.' 
But  the  statute  of  this  state  conflnes  it  to 
money  or  property  intrusted  by  his  master 
or  employer  to  the  servant,— evidently  in- 
tended to  confine  it  to  cases  where  the  em- 
ploye received  the  money  directly  from  the 
employed."  This  court  at  that  time  con- 
sisted of  three  justices;  and  Mr.  Justice 
Norton,  concurring,  said:  "I  tbink 
money  received  by  a  clerk  who  Is  in- 
trusted by  bis  employer  with  bills  to  col- 
lect, in  the  ordinary  course  of  his  business 
as  a  clerk,  is  money  Intrusted  to  htm  by 
his  employer,  and  that  our  statute  is  in 
substance  the  same  as  other  states  upon 
this  subject."  This  case  was  decided  in 
the  year  1863,  and  has  not  been  cited,  to 
our  knowledge,  by  the  court  which  pro- 
nounced the  judgment.  The  supreme 
court  of  Nevada,  in  Ex  parte  Ricord,  11 
Nev.  291,  reviewed  this  decision;  and  Mr. 
Justice  Bkatty  said:  "This  conclusion 
was  based  upon  a  very  narrow,  and,  we 
think,  wholly  unwarranted,  construction 
of  the  words,  'intrusted  by  his  master  or 
employer.'  *  •*  We  have  no  hesitation 
in  saying  that  the  opinion  of  the  court  in 
People  V.Bailey  is  not  law."  It  is  as- 
serted in  the  opinion  that  the  statutes  of 
both  states  defining  this  offense  are 
identical.  They  are  also  similar  to  sec- 
tion 82  of  the  criminal  laws  of  this  state, 
which  relate  to  embezzlement  by  a  serv- 
ant. Comp.  8t.  div.  4,  §  92.  This  section 
was  amended  materially  by  the  act  un- 
proved February  23, 1891,  which  has  been 
fully  set  forth  supra. 

The  appellee  maintains  that  the  in- 
formation should  charge  that  Fournier 
received  the  money  from  his  employer, 
and  that  the  receipt  of  the  same  from  any 
other  persons  would  not  constitute  u 
crime  under  the  act  supra,  and  the  doc- 
trine of  People  V.  Bailey,  supra.  In  fram- 
ing the  information,  "words  csed  in  the 
statute  to  define  a  public  offense  need  not 
be  strictly  pursued,  but  other  words  coo- 
veylnc:  the  same  meaning,  may  be  used." 
Comp~.  St.  div.  3.  §  169.  The  form  of  this 
pleading  is  suflicient.  and  the  question  is 
one  of  statutory  construction.  Whnt. 
then,  is  the  legislative  will?  For  what 
purpose  was  this  statute,  supra,  enacted? 
Liet  ns  examine  some  of  the  amendments. 
The  persons  who  were  embraced  in  the 
original  statute  wera  "any  clerk,  appren- 
tice, or  servant."  This  class  has  been  en- 
larged by  the  addition  of  the  clause 
"agent  or  any  other  persons,  whether 
bound  or  hired  upon  commission,  per- 
centage, salary,  or  otherwise."  The  word 
"hired"  in  the  first  statute  was  succeeded 
by  the  clause,  "  to  whom  any  money  or 
goods  or  chattels  or  other  property  shall 
lie  intrusted  by  bis  master  or  employer. " 
This  expi-esaion  has  been  omitted,  and  the 
section  now  reads,  "who  shall  have  re- 
ceived or  been  intrusted  with  any  money, 
goods,  chattels,  or  other  property,  from 
or  by  his  master,  principal,  or  employer." 
If  the  contention  of  respondent  be  correct 
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the  Inteution  of  the  legiBlatare  will  be  de- 
feated. We  approve  the  vlewe  which  are 
expressed  in  Ex  parte  Ricord,  sapra.  The 
inrorniatlon  allegen  clearly  that  Fournier, 
while  in  the  service  and  employ  men  t  of 
Boucher,  received  for  and  In  the  name 
and  on  accoant  of  said  Boucher  a  certain 
sum  of  money.  We  are  satisQed  that  the 
state  had  the  authority  to  make  this  alle- 
gation in  the  information  under  the  stat- 
ute supra,  and  carry  on  this  action 
aKainst  the  appellant.  It  is  ordered  that 
the  Judgment  he  reversed,  and  that  the 
cause  be  remanded,  with  directions  to  pro- 
ceed in  conformity  with  this  opinion. 

Harwoou  and  Db  Witt,  JJ.,  concur. 


Idaho  Fobwardi.no  Co.  v.  Fikema.n's  Fund 

I.NS.  Co. 

(Supreme  Court  of  Utah.    April  1, 1898.) 

IxsDRANCE— Contract  to  Inscrr — Witness — ^Ad- 
missions OF  Agent. 

1.  In  OB  action  against  an  insurance  company 
on  an  alleged  contract  of  insurance,  i  t  appeared 
that,  when  plaintiff's  policy  with  defendant  was 
about  to  expire,  plaintiff's  manager  directed  Its 
cashier,  who,  as  such,  was  authorized  to  pay  pre- 
miums on  Insurance,  to  renew  the  policy.  Plain- 
tiff's cashier  was  also  defendant's  agent,  with 
authority  to  issue  policies,  and  he  promised  to 
renew  the  policy,  but  neglected  to  do  so;  and 
the  property  was  destroyed  after  the  policy  had 
expired.  He  testliied  that  be  intended  to  renew 
the  policy,  and  thought  that  he  bad  renewed  it. 
Held,  that  there  was  no  contract  of  insurance. 

2.  In  such  case,  plaintiff's  manager,  after 
narrating  the  conversation  between  himself  and 
the  agent,  cannot  be  asked,  "How  long  was  the 
insurance  to  bei"  as  such  question  calls  for  a 
conclusion  of  the  witness. 

8.  The  admissions  of  the  agent  subsequent  to 
the  conversation,  to  the  effect  that  the  property 
was  insured,  are  not  competent 

Appeal  from  district  conrt,  Weber  coun- 
ty; Jamrs  a.  Miner,  Justice. 

Action  by  the  Idaho  Forwarding  Com- 
pany against  the  Fireman's  Fund  Insur- 
ance Company  on  an  alleged  contract  of 
fire  Insurance.  Judgment  for  plaintiff. 
Defendant  appeals.    Beversed. 

Bennett,  Marshall  <ft  Bradley,  for  appel- 
lant.   A.  R.  Hey  wood,  for  respondent. 

Zang,  C.  J.  The  respondent  alleged  in 
its  complaint  that  on  the  Istday  of  Febru- 
ary, 188!),  Id  consideration  of  946.20  paid 
as  premium,  its  stock  of  goods  at  Hailey, 
Idaho,  was  insured  in  the  sum  of  (2,000  by 
appellant,  for  one  year  from  the  l.Sth  day 
of  the  same  month,  and  that  on  the  2d 
day  of  the  following  July  the  goods  were 
destroyed  by  fire.  The  plaintiff  relies  upon 
a  cr)ntract  in  prtesentl,  not  a  contract  to 
thereafter  insure.  Albert  Kiescl,  who  had 
an  intei-est  in  plaintiff's  business,  and 
manager  thereof,  testified  that  B.  M.  Mal- 
lory,  the  agent  of  both  parties,  said  to 
him  about  thi^  last  of  January  or  the  flrat 
of  February,  1889,  that  $5,000  of  the  insur- 
ance would  expire;  that  witness  told  him 
to  renew  the  insurance,  and  that  he  .tnid 
he  would  :  that  the  policies  of  the  North 
British  &  Mercantile  and  Fireman's  Fund 
and  Commercial  Union  were  about  to  ex- 
pire; that  Mallory  said  he  would  reiusaro 
bim  in  the  Fireman's  Fund  for  $2,000,  In 


the  North  British  &  Mercantile  for  $1,000, 
and  in  the  Commercial  Union  for  $2,000. 
Witness  also  said  that  the  insurance  wa» 
to  be  for  one  year,  and  that  the  premium 
was  to  be  $2.20  per  $100.  B.  M.  Mallory, 
the  agent  of  both  plaintiff  and  defendant, 
testified  that,  soon  after  bi/>  employment 
as  bookkeeper,  Albert  Kiesel,  manager  of 
the  plaintiff,  instructed  him  to  renew  ail 
policies  upon  expiration,  and  to  keep  tbe 
amount  of  Insurance  to  $14,500,  and  to 
pay  premiums  60  days  after  issuance  ot 
policies;  that  hewas  uuderthe  ImpreHslon 
that  the  lapsed  policies  bad  been  renewed  ; 
that  his  intention  was  to  renetv  them,  but 
be  negligently  bad  allowed  them  to  lapse; 
that,  as  cashier  of  the  plaintiff,  he  was  au- 
thorized to  use  its  funds  to  pay  premiums, 
and  was  directed  by  plaintiff's  manager 
to  do  so,  and  to  keep  the  insurance  to 
$14,500.  The  premium  was  not  paid, 
but  was  tendered  six  days  after  the  stock 
ot  goods  bad  been  consumed  by  fire. 

The  proof  is  that  Mallory,  who  was 
cashier  of  the  plaintiff,  and  who  was  au- 
thorized and  instructed  liy  its  manager  to 
have  its  stock  of  goods  insured,  and  who 
was  also  the  agent  of  the  defendant,  and 
authorized  by  it  to  make  contracts  ot  in- 
surance and  to  issue  policies,  neglected  to 
do  as  he  was  instructed,  and  what  be 
promised  plalntiH's  manager  he  would  do. 
He  had  an  impression,  as  he  said,  that 
the  property  was  insured,  and  neglected 
to  issue  the  policy.  He  was  authorized  to 
appropriate  plaintiB'B  money,  in  his  lianda 
as  its  cashier,  to  the  payment  of  the  pre- 
mium, but  neglected  to  do  that.  If  he 
bad  done  so,  he  would  bave  acted  as 
plaintitt's  ag^ent  in  so  doing.  At  the  time 
ot  the  conversation,  about  the  let  of  Fel>- 
ruary,  relied  upon  to  establish  the  con- 
tract declared  on,  insurance  then  on  the 
property  to  be  renewed  had  not  expired. 
It  did  not  expire  until  the  13th  day  of  that 
month.  It  was  the  duty  of  Mallory,  un- 
der the  instructions  of  plaintiff's  manager, 
to  continue  the  risk  after  the  old  policy 
expired  by  reinsuring,  bat  the  evidence 
shows  that  he  neglected  to  do  this.  For 
the  failure  to  follow  plaintiff's  orders  the 
defendant  cannot  be  held  responsible.  It 
is  apparent  that  Mallory  failed  to  make 
the  contract  that  he  was  authorized  and 
Instructed  by  plaintiff  to  make.  An  agree- 
ment to  make  a  contract  at  a  future  day 
is  nut  the  equivalent  of  theonetobe  made, 
or  of  a  present  contract,  though  all  the 
terms  to  be  put  In  the  latter  are  agreed 
upon.  If  one  ot  the  parties  to  the  flmt 
agreement  refuses  to  bind  himself  when 
the  time  comes,  the  court  may  compel  a 
specific  performance  of  it,  if  from  the  facts 
It  would  be  equitable  to  do  bo;  and  if  per- 
formance is  decreed  a  Judgment  may  be  en- 
tered in  the  same  case  for  the  amount 
found  to  be  due  the  plaintiff  on  the  con- 
tract, it  any  amount  is  then  due  the  plain- 
tiff by  its  terms,  or  an  action  may  be  in- 
stituted on  It  if  either  party  refuses  to 
comply  with  It.  By  the  language  used  on 
the  iRt  of  February  the  defendant  did  not 
assume  the  risk  the  plaintiff  contends  that 
he  did.  That  language  had  reference  to 
insurance  thereafter  to  be  made. 

The  plaintiff  has  set  up  in  his  complaint 
a  contract  In  prassentl.    This  action  is  not 
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for  speciflc  performance.  Taylor  v.  Insur- 
ance Co.,  47  Wis.  366,  2  N.  W.  Rep.  559,  and 
9  N.  W.  Rep.  584;  Sargent  v.  Insurance 
Co.,  86  N.  X.626;  Dinning  v.  Insurance  Co., 
68  III.  414;  Markey  v.  Insurance  Co.,  118 
Mass.  178;  Myers  v.  Insurance  Co.,  121 
Mass.  338;  O'Reilly  v.  Corporation,  101  N. 
y.  575,  5  N.  E.  Rep.  568.  Commercial  Na- 
tional Marine  Ins.  Co.  v.  Union  Mut.  Ins. 
Co.,  19  How.  318,  cited  by  coansel  for  re- 
spondent, was  an  equity  cause  tu  complete 
the  specific  performance  of  a  contract  to 
make  reinsurance.  The  court  in  that  case 
held  that  the  bill  for  the  specific  perform- 
ance of  the  contract  should  be  maintained, 
and  it  having  been  admitted  that  defend- 
ants would  be  liable  as  for  a  total  loss  on 
the  pulley  if  issued  in  conformity  with  the 
contract,  and  that  the  amount  was  then 
payable,  and  that  no  further  question 
remained  to  be  tried,  and  it  was  proper 
to  decree  the  payment  of  the  money  which 
would  have  been  payable  on  the  policy  If 
It  had  been  issued.  In  Sanborn  v.  Insur- 
ance Co.,  Ifi  Gray,  448,  and  Putnam  v.  In- 
surance Co..  12::i  Mass.  324,  relied  upon  by 
respondent's  counsel,  it  was  held  that  the 
evidence  tended  to  show  that  the  risk  was 
to  commence  at  the  time  the  contracts 
sued  on  were  made.  The  facts  of  these 
cases  are  not  analogous  to  the  case  in 
hand.  In  them  the  insurers  assumed  the 
risic  by  the  contracts  sued  on. 

After  the  witness  Albert  Klesel  had  nar- 
rated the  conversation  between  himself 
and  Mallory  on  the  1st  day  of  February, 
plaintiff's  counsel  propounded  this  ques- 
tion: "Now,  if  you  know,  how  long  was 
the  insurance  to  be?"  To  which  counsel 
for  defendant  objected  on  the  ground  that 
the  conclusion  of  the  witness  was  called 
for,  and  not  the  language  used,  or  the 
substance  of  It.  The  objection  was  over- 
ruled by  the  court,  and  defendant  except- 
ed. This  ruling  is  assigned  as  error.  The 
Intentions  of  the  parties  to  contracts 
must  be  ascertained  from  the  language 
used  in  them,  or  in  making  them,  in  the 
light  of  the  surrounding  circumstances, 
and  this  rule  applies  to  the  interpretation 
of  verbal  contracts  as  well  as  to  written 
ones.  It  was  Improper  to  call  for  the  con- 
clusion of  the  witness  as  to  the  term  of 
the  insurance,  or  as  to  the  premium  to  be 
paid.  Those  facts  should  have  been  found 
from  the  language  used  by  the  contract- 
ors. They  could  not  be  ascertained  from 
the  Inferences  and  conclusions  of  the  wit- 
ness. 

Witnesses  were  permitted,  over  the  ob- 
jections of  defendant's  counsel,  to  testify 
to  admissions  of  the  agent  Mallory,  made 
long  after  the  alleged  contract  was  made, 
to  the  effect  that  the  property  was  in- 
sured. To  the  ruling  of  the  court  in  over- 
ruling such  objections  thecounsel  for  the  de- 
fendant excepted,  and  assigns  the  same  as 
error.  A  witness  may  testify  to  the 
language  of  an  agent  In  making  an  oral 
contract,  because  such  language  is  within 
the  agent's  authority.  Being  authorized 
to  makcthe  contract,  hislanguage in  mak- 
ing it  Is  authorized  by  the  principal.  But 
authority  to  makea  contract  does  not  em- 
power the  agent  at  a  subsequent  time  to  ad- 
mit a  way  his  principal's  rights  Theadmls- 
sionsofanagcntareadraissiblesofarasthe 


principal  has  authorized  tbem  to  be  made, 
and  no  farther.  Greenleaf  says :  "But  It 
must  be  remembered  that  the  admission 
of  the  agent  cannot  always  be  assimilated 
to  the  admission  of  the  principal.  The 
party's  own  admission,  whenever  made, 
may  be  given  in  evidence  against  him; 
but  the  admission  or  declaration  of  his 
agent  binds  him  only  when  it  is  made 
during  the  continuance  of  the  agency  in 
regard  to  a  transaction  then  depending,  et 
(lurn  fervet  opus.  It  is  because  it  is  a 
verbal  act,  and  part  of  the  res  gestje,  that 
tt  Is  admissible  at  all;  and  therefore  it  is 
not  necessary  to  call  the  agent  himself  to 
prove  It."  1  Greenl.  Ev.  §  113.  The  court 
said  in  the  case  of  Railroad  Co.  v.  O'Brien, 
119  U.  S.  99,  7  Sup.Ct.  Rep.  118:  "Referring 
to  the  rule  ns  Ptnted  by  Mr.  Justice  Story 
in  his  treatise  on  Agency,  (section  lo4,) 
that,  '  where  the  acts  of  the  agent  will 
hind  the  principal,  there  his  representa- 
tions, declarations,  and  admissions  re- 
specting the  subject-matter  will  also  bind 
him,  if  made  at  the  same  time,  and  con- 
stituting a  part  of  the  res  gestas.'  The 
court,  speaking  by  Mr.  Justice  Stro.no, 
said:  'A  close  att3ntion  to  this  rule, 
which  is  of  universal  acceptance,  will 
solve  almost  every  difficulty.  But  an 
act  done  by  an  agent  cannot  be  varied, 
qualified,  or  explained  either  by  his  dec ' 
laratlons,  which  amount  to  no  more  than 
a  mere  narrative  of  a  past  occurrence,  or 
by  an  Isolated  conversation  held,  or  an 
Isolated  act  done,  at  a  later  period.  The 
reason  is  that  the  agent  to  do  the  act  is 
not  authorized  to  narrate  what  he  had 
done,  or  how  he  had  done  it,  and  his  dec- 
laration is  nopart  of  the  res  ^st«.'"  For 
the  reasons  above  Indicated  the  court  Is 
of  the  opinion  that  the  Judgment  of  the 
court  below  should  be  reversed,  and  that 
a  new  trial  should  be  granted. 

Andrkbon  and  Blackburn,  JJ.,  concur. 


Waksen  et  al.  v.  Quads  et  al. 

(Supreme  Court  of  Washington.    Feb.  «t,  1893.) 

Mechanics'  Liens — Scfficibnct  op  Notice. 

1.  A  mechanic's  lien  notice,  stating  that  the 
lien  is  claimed  on  certain  described  lots  "for  labor 
performed  upon  and  assistance  rendered  in  doing 
tinninR  and  Ironwork;"  that  tho  labor,  etc.,  was 
performed  "upon  said  building  aforesaid,''  (no 
mention  having  been  previously  made  of  any  build- 
ings;) and  that  there  is  due  a  certain  amount,  for 
which  a  lien  is  claimed  "  upon  said  lots  aforesaid, " 
— since  it  describes  no  buildings,  and  does  not 
show  that  the  work  was  done  on  any  buildings 
situated  on  the  lots  described,  is  not  sufficient  to 
support  a  lien,  since  Hill's  Code,  §  1667,  requires 
the  statement  to  contain  "a  description  of  the 
property  to  t>e  charged  with  the  lien,  sufBclent  for 
identification. " 

i.  A  mechanic's  lien  notice  for  "labor  per- 
formed upon  and  assistance  rendered  in  doing  tin- 
ning and  ironwork, "  which  merely  gives  the  own- 
er's name,  and  alleges  that  one  M.  employed  claim- 
ant to  perform  the  labor  and  render  the  assistance, 
agreeing  to  pay  claimant  therefor  a  certain  sum, 
witliout  showing  the  relation  between  M.  and  the 
owner.  Is  Insufficient  to  support  a  lien,  under  Hill's 
Code,  %  1667,  requiring  the  statement  to  give  the 
name  of  the  owner,  and  also  the  name  of  the  per- 
son by  whom  claimant  was  employed,  or  to  whom 
he  furnished  the  materials,  with  a  statement  of 
the  terms  and  conditions  of  the  contract,  since  It 
cannot  be  told  whether  M.  was  one  who,  under  the 
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lien  law,  oonld,  for  the  pnrpoies  thereof,  bind  the 
owner. 

8.  A  meohantc's  lien  notice  filed  by  a  subcon- 
tractor, which  merely  claims  a  lien  for  "labor  per- 
formed upon  and  assistance  rendered  in  doine  tin- 
ning and  ironwork, "  under  an  agreement  with  the 
contractor,  and  alleges  that  the  cca'ractor  agreed 
to  pay  claimant  a  certain  sum  "for  such  labor  and 
assistance  in  putting  on,  and  doing  the  work  and 
furnishing  the  material  f  or,  tin  n  ing  and  ironwork, " 
is  insufficient  to  support  a  lien,  since  Hill's  Coda, 
i  16ti7,  requires  the  statement  to  give  the  owner's 
name,  and  also  the  name  of  the  person  by  whom 
claimant  was  employed,  or  to  whom  he  furnished 
the  materials,  "with  a  statement  of  the  terms  and 
conditions  of  the  contract;"  and  the  statement 
should  so  describe  the  labor  and  materials  as  to 
enable  the  owner  to  determine  as  to  the  bonaftdet 
and  reasonableness  of  the  contract. 

4.  Hill's  Code,  {  1667,  declaring  that,  to  per- 
fect a  mechanic's  lien,  "every  person  must  •  •  • 
file  for  record  •  •  •  a  claim  containing  a  state- 
ment of  bis  demand,  after  deducting  all  just  cred- 
its and  offsets,  with  the  name  of  the  owner  or  re- 
puted owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed  or  to  whom  he 
furnished  the  materials,  with  a  statement  of  the 
terms  and  conditions  of  the  contract,  if  any,  and 
also  a  description  of  the  property  to  be  charged 
with  the  lien,  sufficient  for  identification, "  imper- 
atively requires  the  notice  to  show  all  the  facts 
specified ;  and  it  is  not  sufBcient  that  it  states  the 
amount  of  the  lien  and  describes  the  property,  and 
that  the  other  facts  appear  in  the  complaint  to  fore- 
close the  lien. 

Appeal  from  superior  court,  Pierce  comi- 
ty: Frank  Ai.LYN,  JudKe. 

Action  by  W.  G.  Warren  and  E.J.  Hlnes, 
partners  doing  buainens  under  the  firm 
name  ot  Warren  &  Hines,  agninst  Otto 
Quade  and  others,  to  foreclose  a  mechan- 
ic's lien.  Jnddcment  tor  plaintiffs.  Detend- 
antH  appeal.  Reversed,  with  directions  to 
dl-iinlBS  the  action. 

H.  W.  Lueders,  for  appellanta.  O'Brien 
A  Hedger,  for  respondents. 

HoTT,  J.  This  action  was  brought  to 
foreclose  a  lien  for  work  done  and  mate- 
rials lurniHhed  in  the  erection  of  a  certain 
store  buildinK  owned  by  defendant  Otto 
Quade,  and  situated  on  certain  lots  In  the 
city  of  Tacoma.  The  work  was  done  and 
the  materials  furnished  under  a  contract 
made  with  the  firm  of  Moore  &  Co.,  which 
was  alleged  In  the  complaint  to  be  the 
contractor  forthe  erection  of  the  building. 
Numerous  questions  are  presented  hy  the 
record,  and  have  been  argued  by  counsel ; 
but  the  view  which  we  take  makes  it  un- 
necessary that  we  should  consider  any  of 
them, excepting  those  relating  to  the  suffi- 
ciency ot  the  lien  notice.  The  said  notice 
ot  lien  Is  substantially  as  folio  wr:  "Notice 
is  hereby  given  that  Wm.  Q.  Warren  and 
E.  J.  Hlnes,  of  Pierce  county,  state  ot 
Washington,  claims  a  lien  upon  lots  num- 
bers twenty-eight  (28)  and  twenty-nine, 
(29,)  in  block  number  seven  hundred  and 
nine,  (709,)  In  the  city  of  Tacoma,  county 
of  Pierce,  Territory  ot  Washington,  for 
labor  performed  upon  and  aRsistanco  ren- 
dered In  doing  tinning  and  ironwork. 
That  the  name  ot  the  owner  or  reputed 
owner  is  Otto  Quade.  That  Messrs. 
Moore  &  Co.  employed  said  Warren  & 
Hlnes  to  perform  such  labor  and  render 
such  assistance  upon  the  following  terms 
and  conditions,  to  wit:  The  said  Moore 
&  Co.  agreed  to  pay  the  said  Warren  & 
Ulnes  forsuch  labor  and  assistance  in  put- 


ting on  and  doing  the  work  and  tomisb- 
ing  the  material  for  tinning  and  Ironwork 
the  aam  ot  four  hundred  and  sizty-flve 
dollars.  That  said  contract  has  been 
faithfully  performed  and  tully  complied 
with  on  the  part  of  said  Warren  &  Hine«. 
who  performed  labor  upon  and  assisted  in 
tinning  and  ironwork  according  to  their 
contract  aforesaid.  That, tor  extra  work, 
clalmantsdemand  912.85.  That  said  labor 
and  aasistauee  were  so  performed  and  ren- 
dered upon  said  building  aforesaid  be- 
tween the  15th  day  of  July.  1889,  and  the 
25th  day  of  August;  and  the  rendition  ot 
said  services  was  closed  on  the  25tb  day 
of  August,  and  ninety  days  have  not 
elapsed  since  that  time.  That  the  amouai 
ol  claimant's  demand  tor  said  services  Is 
four  hundred  and  seventy-seven  85-100  dol- 
lars. That  no  part  thereof  has  been  paid, 
except  three  hundred  dollars;  and  there 
Is  nowdue  and  remaining  unpaid  thereon, 
after  di^dnctlng  all  Just  credits  and  offsets, 
the  sum  ot  one  hundred  and  seventy -seven 
S5-100  dollars,  in  which  amount  be  claims 
a  Hen  upon  said  lots  aforesaid," — and.  In 
our  opinion,  so  tailed  to  comply  with  the 
statute  as  to  make  it  void  and  of  no  effect 
for  the  purposes  tor  which  It  was  given. 
The  provisions  of  the  statute  providing 
what  such  lien  notice  shall  contain  are 
found  in  section  1667  of  Hlll'sCode,  andare, 
substantially,  as  follows:  " Every  pterson 
must  •  •  •  flie  for  record  with  the 
county  auditor  •  •  •  a  claim  contain- 
ing a  statement  of  his  demand,  after  de- 
ducting all  just  credits  and  offsets,  with 
the  name  of  the  owner  or  reputed  owner, 
if  known,  and  also  the  uam«  ot  the  person 
by  whom  he  was  employed  or  to  whom 
he  fnrnlslied  the  materials,  with  a  state- 
ment ot  the  terms  and  conditions  of  the 
contract,  if  any,  and  also  a  deacrlptloa  of 
the  property  to  be  charged  with  the  lieu, 
sufficient  tor  identification."  From  this 
it  will  be  seen  that  one  ot  the  requisites 
of  the  notice  Is  that  the  property  to  be 
charged  should  be  described.  This  requi- 
site is  entirely  omitted  in  the  notice  under 
consideration ;  tor,  while  it  is  true  that  it 
states  that  a  lien  is  claimed  upon  certain 
described  lots  ot  laud,  it  nowhere  appears 
that  the  building  on  which  the  work  was 
done  was  situated  on  said  lots.  In  fact  it 
does  not  appear  from  said  notice  that  the 
work  had  been  done  upon  any  building,  Im- 
provement, or  structure.  The  reference  to 
tbe'buildingaforesald"  in  the  clause  relat- 
ing to  the  time  when  the  work  was  done 
was  without  force,  as  no  "buiUDug  afore- 
said" anywhere  appeared  in  the  notice. 
This  omission  in  fatal.  It  needs  no  argu- 
ment to  show  that  a  lien  cannot  be  main- 
tained on  certain  lots  unless  the  building 
upon  which  the  work  was  done  is  situated 
on,  or  connected  with,  said  lots.  The  stat- 
ute gives  a  lion  upon  the  building,  and  so 
much  land  upon  which  the  same  Is  situated 
as  is  necestiary  to  the  convenientuse  there- 
of, and  the  notice  must  show  that  the  Hen 
is  claimed  upon  the  building  upon  which 
the  work  was  done;  and  when  the  notice 
falls  to  assert  any  claim  as  against  the 
building  which  is  the  primary  subject  ot 
the  lieu  the  attempt  to  assert  such  claim 
ou  the  land,  which  at  beet  is  but  the  sec- 
ondary subject,  must  tail.    The  Uen  upon 
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tbe  land  la  inrtdant  to  the  Hen  upon  tba 
bnildlni;,  and  only  given  for  the  reason 
that  witboDt  It  the  lien  npon  the  bnllding 
would  be  without  valoe.  No  other  con- 
cloelon  can  be  gathered  from  tbe  entire 
■cope  ol  the  law  relating  to  this  aabject. 
Bat.  as  we  have  seen,  this  notice  not  only 
did  not  claim  a  lien  upon  a  bnllding  up- 
on tbe  lots  to  be  charged,  but  also 
tailed  to  claim  a  lien  upon  any  building 
at  all. 

It  will  be  farther  aeen  from  aaid  notice 
that  the  goods  were  not  fnmlshed  to  the 
owner  directly,  but  were  famished  to  a 
firm  named  in  said  notice.  In  such  a  case 
we  think  that  the  statement  of  the  terms 
and  conditions  ol  the  contract  should 
show  that  such  a  relation  existed  between 
the  firm  tu  which  they  were  furnished  and 
the  owner  as  will  bring  it  within  the  list 
of  those  who,  under  the  Hen  law,  could 
for  the  purptises  thereof  hind  the  owner. 
The  terms  and  conditions  of  the  contract 
should  also  include  a  sufflcient  description 
of  the  materials  furnished  or  work  done 
to  enable  the  owner  to  intelligently  deter- 
mine as  to  tbe  boaii  Odea  of  such  contract, 
and  the  reasonableness  thereof.  The  no- 
tice In  question  failed  to  comply  with 
either  of  these  requirements.  It  may  be 
■Uifgested  in  argument,  however,  that  all 
these  facts  are  made  to  appear  by  the 
complaint,  and  that  It  ia  not  necessary 
that  they  should  be  contained  in  the  no- 
tice; that  the  only  object  uf  the  notice  is 
to  advise  the  owner,  and  all  others  inter- 
ested, that  a  Hen  exists,  which  is  to  be  as- 
serted against  certain  property.  If  this 
were  so  It  would  not  excuse  a  failure  to 
properly  describe  such  property,  as  with- 
out such  description  there  would  be  no 
notice  to  anybody  as  to  what  the  lien  was 
to  be  asserted  against.  We  think,  how. 
ever,  that  the  statute,  ever  so  liberally 
construed,  cannot  be  held  to  authorize 
the  construction  thus  contended  for.  It 
such  had  been  the  intent  of  the  legislature, 
there  would  have  been  no  need  of  enacting 
anything  upon  the  subject  of  the  require- 
ments of  such  notice,  excepting  that  It 
should  state  the  amount  of  the  Hen.  and 
the  property  upon  which  It  was  claimed. 
But  It  will  be  seen  from  the  quotation 
from  the  statute  above  given  that  the 
legislature  has  seen  fit  to  provide  as  to  the 
requirements  of  the  lien  notice  in  various 
other  respects,  and,  to  give  effect  to  the 
evident  Intention  of  the  legislature,  these 
requirements  must  be  so  construed  as  to 
result  In  something  beneficial;  and  we 
think  that  the  intention  of  the  legislature 
was  that  snch  Hen  notice  should  not  only 
advise  those  Interested  that  alien  in  a  cer- 
tain amount  was  claimed  upon  certain 
property,  but  that,  in  addition  thereto, 
those  interested  should  be  enabled  to 
gather  therefrom  all  the  information  nec- 
essary to  a  proper  investigation  and  de- 
termination of  the  facts,  so  that  they  could 
act  intelligently  In  dealing  with  tbe  sub- 
ject-matter of  said  lien.  If  such  was  not 
to  be  the  construction  of  this  statute,  of 
what  use  was  it  to  require  any  statement 
of  the  terms  and  conditions  of  the  con- 
tract at  all, or  that  tbe  nameof  the  person 
for  whom  the  work  was  done  should  be 
given?    (to  far  as  we  can  see,  these  are 


idle  provisions  of  the  atatnte,  anlen  thnr 
are  to  have  snch  an  interpretation  as  will 
make  them  of  some  value  to  the  owner 
of  the  property  sought  to  be  charged  with 
such  lien.  Benides,  11  the  only  intent  of  the 
legislature  had  been  to  provide  for  the 
notice  of  the  amount  of  the  lien,  and  a 
description  of  the  property,  tbe  require- 
ment that  such  notices  sboald  be  veri- 
fied, as  being  Just  and  true,  would  lie  of 
little  value;  but,  with  the  interpretation 
which  we  think  the  act  should  receive, 
snch  yeriflcation  becomes  of  great  benefit 
to  tbe  owner  of  the  property,  and  others 
Interested  therein. 

Some  other  criticisms  eoald  be  made  ol 
this  Hen  notice,  but  solBcient  has  been 
said  to  show  that, in  onr  opinion,  it  Is  a b- 
solntely  void,  and  of  no  effect.  The  result 
of  this  determination  will  be,  under  tbe 
rale  laid  down  by  this  court  in  the  case 
of  Eisenbeis  ▼.  Wakeman,  38Pac.  Rep.  923. 
(decided  at  tbelast  session,)  that  tbe  action 
must  be  dismissed.  The  Judgment,  tliere- 
fore,  will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the 
action. 

Anders,  C.  J.,  and  Stiles,  Ounbab,  and 
Scott,  JJ.,  concur. 


'  (S  Wa»h.  St.  786) 

Tacoma  Lombeb  &  Manuf'o  Co.  y.  Wilson 

et  al. 
(Supreme  Cmirt  of  WaaMnQton.    Feb.  84,  ISM.) 

MBCBiLKICa'  LlSNg — BCFFICIBNOT  OV  NoTICB. 

A  mecbantc's  Hen  ootlce  which  merely 
states  that  a  lien  is  claimed  on  certain  property 
"for  materials  furnished  in  the  construction  of 
buildings  tbereon,"  that  claimant's  demand  is  a 
certain  amount,  that  the  name  of  tbe  owner  is  W., 
that  P.  is  the  name  of  the  person  to  whom  sucn 
materials  were  furnished,  and  that  the  terms  and 
conditions  of  the  contract  under  which  they  were 
furnished  were  that  payment  should  be  made  in 
cash,  since  it  does  not  show  what  materials  were 
furnished,  or  the  relation  between  the  owner  and 
the  person  to  whom  they  were  fumisbed,  is  insuf- 
ficient to  support  a  lien.  Warten  v.  Quade^  9B 
Pao.  Rep.  827,  followed. 

Appeal  from  superior  court.  Pierce  coun- 
ty;  Frank  T.  Rsid,  Judge,  pro  tern. 

Action  by  the  Tacuiiia  Lumber  &  .Manu- 
facturing Company  against  Charles  Q. 
Wilson  and  others  to  loreclose  a  mechan- 
ic's Hen.  From  a  Judgment  dIsmlHSIng  the 
action,  plaintiff  appeals.    Affirmed. 

fi.  T.  Dun nlag,  I  Harris  A.  Corel],  of  coon- 
sel.)  for  appellant.  Tripp,  Town,  Likens 
A  Dillon,  for  respondents. 

HoTT,  J.  This  case  presents  substan- 
tially the  same  qnestions  as  that  of  War- 
ren V.  Qnade,  29  Pac.  Rep.  827,  (just  decid- 
ed.) The  material  portion  of  the  notice 
of  Hen  was  as  follows:  "Notice  is  hereby 
given  that  the  Tacoma  Lumber  and  Man- 
ufacturing Company,  a  corporation,  of 
Pierce  county,  Washington  territory, 
claims  a  Hen  against  the  property  herein- 
after described  for  materials  furnished  In 
the  construction  of  buildings,  improve- 
ments, and  structures  thereon.  That  its 
demand  is  four  hundred  forty-eight  and 
14-100  dollars,  after  deducting  all  Just  cred- 
itsand  offsets.  That  tbe  name  of  theown- 
er  or  reputed  owner  ol  said  premises  is 
Charles  G.  Wilson.    That  Peter  WaUin  ia 


Digitized  by 


Google 


690 


PACIFIC  EEPOETEE.  Vol.  29. 


(Waah. 


the  name  ol  the  person  to  whom  anvh  ma- 
terials were  furnlshe'l.  That  the  terms 
and  conditions  of  the  contract  under 
which  satd  materials  were  furnished  were 
as  follows :  Payment  to  be  made  In  cash 
when  all  materials  were  furnished.  That 
said  company  has  furnished  all  the  mate- 
rials required  of  it  by  said  contract,  and 
ceased  to  furnish  said  materials  on  the 
20tli  day  of  August.  1889.  That  the  prop- 
erty to  be  charged  with  said  lifn  is  de- 
scribed as  follows:  Lots  thirteen  and 
south  hair  of  twelve,  in  block  nineteen  hun- 
dred and  nine  of  Burns  and  Ijlinn's  addi- 
tion to  tliecity  of  Tacoma,  in  the  county 
of  Pierce  and  state  of  Washington,  accord- 
ing to  tlie  plat  filed  with  the  auditor  of 
said  Pierce  county."  From  the  opinion  in 
the  case  above  cited,  it  will  be  seen  that 
the  requirements  of  the  statute  as  to  the 
statement  of  the  terms  and  conditions  of 
the  contract  are  not  complied  with  unless 
it  is  made  tu  appear  from  such  statement 
what  materials  were  furnished.  Such 
opinion  further  decided  that  when  the  ma- 
terials are  not  furnished  directly  to  the 
owner  of  the  property  the  relation  which 
the  person  to  whom  they  are  furnished  oc- 
cupies to  such  owner  should  be  so  stated 
as  tu  bring  him  within  the  list  of  those 
who,  under  the  lien  law. are  authorized  to 
bind  such  owner.  The  notice  In  this  case 
falls  to  at  all  comply  with  either  of  these 
requirements,  and  must,  for  the  reasons 
stated  in  the  case  above  referred  to,  be 
held  to  be  void. 

Aside  from  these  questions,  it  Is  doubt- 
ful whether  or  not  it  sufficiently  appears 
from  said  notice  that  the  materials  were 
furnished  In  the  construction  of  anv  struc- 
ture upon  which  a  lien  Is  authorized.  We 
do  not  now  decide  this  latter  question, 
but  would  suggest  that  the  allegntlon 
that  the  "materials  were  furnished  In  the 
construction  of  buildings,  improvements, 
and  structures"  is  of  doubtful  auth(<rity. 
It  Is  simply  a  repetition  of  the  language 
of  the  statute,  and  does  not  fnrnlMli  the 
owner  with  that  definite  Information  as 
to  the  subject-matter  of  the  lien  claimed 
which  it  may  be  held  that  he  Is  entitled  to 
have.  The  judgment  of  the  lower  court, 
dismissing  the  action,  will  be  affirmed. 

ANnRRS,  C.  J.,  and  Stii.es,  Dunb^u,  and 
SooTT,  J  J.,  concur. 


WiLKRS  v.  Hunt  et  &t. 

(Supreme  Cmvrt  qf  WathlngUm.    March  29, 1S93.) 

fiALK  OF  School  Lands— Impbovemexts—Pailurk 
TO  Appraise — Appeal — Ixjcxctiox. 

1.  County  commigsloners,  in  appraising  and 
selling  school  lands  under  Oen.  St.  tit.  24,  o.  1, 
do  liot  act  in  their  ordinary  capacity,  but  as  agents 
for  the  state ;  and  an  appeal,  therefore,  cannot  be 
taken  as  from  a  decision  of  the  board  of  county 
commissioners  under  section  2695,  for  failure  to 
appraise  improvements  belonging  to  a  lessee. 

3.  The  fact  that  commissioners,  wbiie  apprais- 
ing and  selling  school  lands  under  Gen.  St.  tit.  24, 
c  1,  fail  to  appraise  the  Improvements  belonging 
to  a  lessee,  does  not  justify  an  injunction  to  re- 
strain the  delivery  of  a  contract  for  the  sale  of 
such  lands,  for  the  reason  that  the  lessee  has  an 
adequate  remedy  for  tho  improvements  in  an  action 
of  debt,  and  the  purchaser  cannot  take  possession 
until  he  has  paid  the  amount  flzed  by  the  court 
and  jury  as  the  value  thereot 


Appeal  from  superior  coart.  Kins  conn- 
ty;  I.  J.  LicHTENBCKo,  Judge. 

This  was  a  proceeding  by  P.  S.  Wilkes 
against  L.  S.  J.  Hunt,  Uriffitb  Davies,  F. 
A.  Twitchell,  and  W.  T.  Forrest  to  re- 
strain the  delivery  of  a  contract  for  the 
sale  of  certain  school  lands,  which  bad 
been  leased  to  the  plaintiff,  and  on  which 
he  had  made  lasting  improvements. 
From  a  judgment  dismissing  his  action 
plaintiff  appeals.    Affirmed. 

W.  S.  Relfe,  for  appellant.  Preston, 
Carr  &  Preston,  for  respondents. 

STII.G8,  J.  The  appellant  is  not  satis- 
fled  with  the  judgment  of  the  superior 
court  dismissing  bis  action,  brought  to 
restrain  tliecnuimissioner  of  public  lands 
from  executing  and  delivering  tu  the  other 
respondents  a  contract  for  certain  scliuul 
lands  alleged  to  hare  been  sold  to  them 
in  pursuance  of  Guu.  St.  §  2148,  but  with- 
out an  appraisement  of  certain  improve- 
ments, the  property  of  appellant,  said  to 
have  been  upon  the  lands  when  they 
were  appraised  by  the  county  commis- 
sioners, as  required  by  section  2146.  A 
demurrer  to  the  complaint  was  sustained 
in  the  superior  court,  but  the  respondeots 
do  not  appear  here.  Appellant's  briet 
says  the  demurrer  was  sustained  on  the 
ground  that  the  plaintiff  should  have  re- 
moved the  proceedings  of  the  appraiaera 
to  the  superior  court  by  certiorari,  or 
should  have  appealed  from  the  appraise- 
ment, under  Gen.  St.  §  298.  There  being 
no  one  to  contend  tor  this  ground  of  de- 
murrer, we  are  not  disposed  to  think  it 
a  good  one.  It  seems  to  us  that,  under 
the  statutes  In  reference  to  the  appraisal 
and  sale  of  school  lands,  (Geo.  8t.  tit.  24. 
c.  1.)  the  commissioners  are  not  required 
to  act  In  their  ordinary  capacity,  but  as 
appraising  and  selling  agents  of  the  State, 
in  subordination  to  tlie  state  school  land 
commiSBlon.  It  will  be  noticed  that  they 
are  paid  by  thestate,notby  thelrcunnties. 
Section  2157.  If  this  view  is  correct,  the 
law  for  appeals  from  the  board  of  county 
commissioners  (section  2695)  can  bare  no 
application.  It  would  certainly  be  a 
great  and  unexpected  embarrassment  to 
the  conduct  of  the  stale's  business  in  dis- 
posing of  its  lands  If  an  appeal  could  be 
taken  from  every  such  appraisement  or 
failure  to  appraise.  Mandamus  might, 
perhaps,  have  lain  to  require  the  appraise- 
ment of  the  improvements  before  the  re- 
turn was  made.  But,  even  though  we 
may  disagree  with  whatis  alleged  to  have 
been  the  reason  given  for  sustaining  the 
demurrer,  we  are  not  satisfied  that  the 
judgment  of  the  superior  court  was 
wrong.  To  maintain  injunction  against 
anyone,  the  plaintiff  must  make  sure  that 
be  has  nut  some  other  adequate  remedy; 
and  this  Is  none  the  less  the  rule  when  the 
officer  of  the  state  is  the  person  sought  to 
be  enjoined,  and  the  object  of  the  injunc- 
tion is  to  prevent  his  performing  a  stato- 
tory  duty.  In  this  case  the  appellnot 
shows  that  there  was  no  appraisement  of 
his  improvements,  and  that,  therefore, 
the  purchasers  from  the  state  will  take 
title  tn  the  laud  without  paying  him  far 
their  value,  as  the  statute  says  be  shall  do 
within  30  days.    Were  we  clear  that   such 
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resnlts  would  follow,  we  shoold  (eel  in- 
clined to  reverse  the  Judgment,  since  it  is 
plain  that  the  intention  of  the  statnte  is 
to  reituburae  persons  situated  as  the  ap- 
pellant avers  lilmself  to  be.  But  be  seems 
to  taave  not  only  one,  but  even  two,  other 
remedies,  either  of  which  would  save  him 
harmless.  In  the  Srst  place.  If  there  has 
been  no  compliance  with  the  statute  by 
the  appraiBement  of  bis  improvements, 
certainly  no  court  would  permit  a  pur- 
chaser, under  those  circumstances,  to  in- 
terfere with  his  possession  of  the  land 
until  he  is  compensated  as  the  law  re- 
quires; seconrf/^,  the  purchaser  is  required 
to  pay  the  appraised  value  to  the  owner 
of  the  improvements,— that  is,  he  Is  the 
debtor  of  the  owner  to  that  amount,  and 
must  pay  it  within  30  days.  He  can  be 
sued  tor  the  debt,  and,  if  there  has  been 
no  appraisement,  the  court  and  a  Jury  can 
fix  the  reasonable  value  an  well  as  the 
commissioners.  With  such  a  wealth  of 
remedies  at  his  hand,  we  thlnlc  the  state 
should  be  permitted  to  proceed  with  its 
business  without  the  hindrance  of  an 
injunction,  and  the  judgement  is  therefore 
affirmed. 

DuN'BAR,  Scott,  anc    Hoyt,  JJ.,  concur. 
Andbks,  C.  J.,  did  not  sit  at  the  hearing. 


JoENSoiT  V.  Gbeoory  et  al. 
(Supreme  Cowt  of  Washington.    April  7, 1893.) 

Fai.se  Ketubn  of  Process — Right  to  Assail 
AFTEB  Sale  under  Ejcecctios. 
In  an  action  to  set  aside  a  Judgment  by  de- 
fault and  a  sale  under  execution  thereon  as  void, 
on  tbe  ground  that  Uie  defendant  therein  was  not 
served  with  prooess,  and  had  no  notice  of  the  ac- 
tion, the  truth  of  the  return  ot  the  olHcer,  stat- 
ing that  be  served  the  summons  on  defendant. 
may  be  assailed,  and  defendant  is  not  restricted 
to  an  action  against  the  ofBcer  fur  false  return  of 
process. 

Appeal  from  superior  court.  King  coun- 
ty ;  I.  J.  IjIchtenberq,  Judge. 

Action  by  Thomas  Johnson  against  H. 
P.  Gregory  &  Co.  to  set  aside  a  judgment 
by  default,  and  a  subsequent  sale  under 
execution  thereon.  A  demurrer  to  the 
complaint  was  sustained,  and  plaintiff  ap- 
peals.   Reversed. 

Whit^<&  Monday,  for  appellant.  John 
Arthur  and  J.  W.  iSpr/^^,  for  respondents. 

Dunbar,  J.  On  the  10th  day  oi  June, 
189U,  respondents  brought  an  action 
against  appellant  in  the  superior  court 
of  King  county  for  tbe  sum  of  f  1,196.75, 
alleged  to  be  due  on  an  unbalanced  ac- 
count, together  with  interest  at  the  rate 
of  10  per  cent,  per  annum  from  May  17, 
1K90.  Summons  was  issued,  and  in  due 
time  returned,  and  tiled  in  the  office  oi  the 
clerk  of  thecourt,  having  Indorsed  thereon 
the  return  of  the  sheriff  to  the  effect  that 
said  snmmonfl  had  been  personally  served 
on  the  defendant,  Thomas  Johnson, plain- 
tiff herein,  on  a  day  specified.  The  time 
for  answering  having  expired,  the  default 
of  the  defendant,  Johnson,  was  ordered 
entered  by  the  court,  and  thereupon  Judg- 
ment was  rendered  and  entered  by  the 
court  In  favor  of  H.  P.  Gregory  &  Co. 
against  said  Thomas  Johnson  fur  $1,211.70 


and  costs  of  suit.  Execution  was  issued 
on  said  judgment,  and  the  lots  of  land  de- 
scribed in  the  complaint  were  levied  upon 
thereunder  and  sold,  tbe  plaintiffs  in  the 
action  becoming  the  purchasers;  and 
Johnson  brings  this  action,  asking  that 
said  judgment  of  default,  and  all  subse- 
quent proceedings  in  the  action,  be  de- 
clared Illegal  and  void,  and  of  no  effect, 
for  tbe  reason  that  the  sheriH's  return 
was  false,  in  that  he  was  never  served  with 
snramonf),  and  bad  no  notice  of  the  suit 
whatever, and  that  hedid  not  knowot  the 
judgtuent,  or  any  proceedings  thereander, 
until  after  the  sale  of  said  land  ;  alleging 
that  he  did  not  owe  all  of  the  amount 
claimed,  and  that  the  Judgment  which 
plaintiffs,  H.  P.  Gregory  &  Co.,  would  ob- 
tain against  him  in  the  trial  ol  the  cause 
would  be  less  than  tbe  judgment  hereto- 
fore obtained  ;  and  claiming  a  right  to  se- 
lect and  claim  the  lands  sold  as  a  home- 
stead under  the  exemption  laws  of  tliis 
state.  To  this  complaint  the  respondents 
interposed  a  demurrer  thatit  did  notstate 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Demurrer  was  sustained,  and  the 
appellant,  relying  on  bis  complaint,  comes 
to  this  court. 

This  case  raises  squarely  the  question 
whether  or  not  in  this  kind  of  an  action  a 
return  of  the  sheriff  can  be  assailed,  and 
Judgment  and  sale  setaside;  the  appellant 
contending  that  the  jnrisdicttou  of  acourt 
of  equity  to  relieve  against  a  judgment 
pronounced  without  service  ol  process  is 
welle8tal>liBhed,and  respondents  contend- 
ing that  the  return  of  tbe  officer  imports 
absolute  verity,  and  that,  when  it  shows 
a  regular  and  proper  service,  it  cannot  be 
traversed  or  impeached,  except  in  a  direct 
proceeding  in  which  tbe  sheriff  is  made  a 
party.  Upon  this  question  there  is  with- 
out doubt  a  very  great  conflict  ot  authori- 
ty, the  courts  of  different  states  having 
established  different  rules  in  conformity 
with  their  respective  ideas  ol  tbe  best 
-manner  of  subserving  public  policy  and 
protecting  prlvaterights.  In  this  opinion 
we  will  not  essay  a  review  or  analysis  of 
the  cases  reported  on  this  question,  all  of 
which  that  were  available  we  have  exam- 
ined, and  many  of  which  are  exceedingly 
Interesting;  but  will  referto  Herm. Estop, 
pp.  197,  198,  539-546,  inclusive,  where  the 
author  stoutly  maintains  the  doctrine  that 
public  policy  demands  the  upholding  of 
execution  sales,  and  urges  with  great  co- 
gency that,  if  it  were  otherwise,  parties 
could  not  be  Induced  to  purchase,  and  that 
the  rule  is  necessary  to  secure  the  rights 
of  parties,  and  give  validity  and  effect  to 
the  acts  of  ministerial  officers,  and  that 
parties  injured  by  such  return  ran  obtain 
redress  only  by  an  action  against  the  offi- 
cer for  false  return.  Thesubject  laexhaust- 
ively  argued  by  the  author,  and  the  au- 
thorities collated,  including  Walker  v. 
Robblns,  14  How.  584,  which  is  one  of  the 
main  cases  relied  upon  by  the  author  to 
sustain  his  contention,  although  in  that 
case  the  supreme  court  ol  the  United 
States  drew  a  distinction  between  cases 
where  the  plaintiff  at  law  was  not  in  fault 
and  cases  where  tbe  plaintiff  had  done 
something  to  connect  him  with,  or  make 
him    responsible    for,    the    false    return; 
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thongh  It  ts  dlfficalt  to  see  why  this  fact 
sboold  be  allowed  to  affect  the  rights  of 
the  defendant  to  the  action,  it,  as  a  mat- 
ter of  fact,  be  had  not  been  served  with 
process,  and  had  no  notice  of  the  trial  of 
the  caaae.  In  support  of  the  proposition 
that  the  want  of  service  of  process  may 
be  shown  in  uquity  In  opposition  to  the 
statement  in  the  judgment  roll,  we  cite 
Freem.  Judgm.  §  495,  and  cases  cited; 
Taylor  v.  Lewis,  1»  Amer,  Dec.  187,  note ; 
and  note  to  Oliver  v.  Pray,  Id.  603-613. 
These  notes  by  the  author  contain  an  ex- 
haustive compilation  and  review  ol  the 
authorities  pro  and  con,  and  we  are  con- 
vinced from  their  examination  that  the 
great  weight  atleast  of  modern  authority 
sustains  the  view  that  the  return  of  the 
officer  may  be  assailed  in  a  direct  proceed- 
ing to  set  aside  the  ludempnt  In  addition 
to  defendant's  right  to  proceed  against  the 
oSlcer  for  damaKes.  And  this  view  of  the 
law  appeals  to  our  judgment  as  being 
founded  on  thebetter  reasonlnR.  Nodonbt 
hardships  will  arise  under  such  a  construc- 
tion of  the  law,  and  public  policy  demands 
that  credence  should  be  given  to  the  rec- 
ord, but  prudential  considerations  of  pub- 
lic policy  must  not  becarrled  to  the  extent 
of  establishing  conclusive  presumptions 
which  destroy  theoitlsen's  constitutional 
right  to  his  day  in  court.  No  greater 
hardship  could  certainly  be  conceived  of 
than  to  deprive  a  person  of  his  propert.v 
without  due  process  of  law, and  no  princi- 
ple is  more  antagonistic  to  oar  form  of 
government  and  system  of  laws,  or  to  the 
provisions  of  our  constitution.  In  this 
case.  It  the  allegations  of  the  complaint 
are  true,  the  plaintiff  lias  been  deprived  of 
his  property  without  due  process  of  law, 
and  It  Is  cold  comfort  to  him  to  be  in- 
formed that,  though  be  must  satisfy  a 
judgment  which  he  never  had  an  oppor- 
tunity to  contest,  and  that  ho  and  his 
•amity  must  be  turned  ontot  a  home  which 
the  law  would  allow  them  to  retain  as 
a  homestead,  he  has  a  remedy  against 
the  officer  who  made  the  false  return.  It 
was  said  by  the  supreme  court  of  Tennes- 
see In  RIdgeway  y.  Bank,  11  flamph.  623, 
that  "the  action  tor  false  return  Is  an  In- 
adequate remedy  for  such  an  Injury;  for  It 
mlKht  be  that,  after  a  ruinous  sacrifice 
suffered  in  the  payment  of  the  judgment 
so  recovered,  and  the  delay  and  expense  of 
litigation  with  the  officer  who  made  the 
false  return,  he  might  be  anableto  raalce 
the  proper  Indemnity,  or  succeed  in  evad- 
ing his  liability."  Of  course, the  presump- 
tion Is  that  the  return  of  the  offleer  is  cor- 
rect, and  the  proof  of  Its  falsity  should  be 
clear  and  convincing,  but  it  Is  going  too 
far  to  hold  that  such  presumption  is  ab- 
solutely conclusive.  The  judgment  will 
be  reversed,  and  the  defendant  given  an 
opportunity  to  answer. 

Stiles  and  Scott,  JJ.,  concur.  Hott, 
J.,  concurs  in  the  result.  Anours,  0.  J., 
did  not  sit  at  the  trial  of  this  case. 

(4  Wash.  72) 


WcNSCH  et  ah  V.  McGraw,  Sheriff. 

(Suprewe  Court  of  Wathingtan.    March  18, 1892.  > 

BxEouTiosf— Lkvy — Priority. 

Certain  creditors  placed   exocntions  in  the 

hands  of  a  snerliZ,  with  iDStruutions  not  to  dis- 


tarb  fhe'debtor's  poasession  of  his  goods.  Bnbss- 
quently  another  creditor  gave  the  sherifl  an  ex^ 
cutloii,  with  instructions  to  levy,  trhioh  was 
done.  W.  also  delivered  to  the  sherifl  an  ezecn- 
tion,  with  instructions  to  levy.  Held,  that  W. 
was  entitled  to  priority  on  his  execution  as  against 
the  creditors  that  bad  instracted  the  sheriS  not 
to  dlstnrb  the  debtor's  possession. 

Appeal  from  superior  court,  King  conn* 
ty:  T.  J.  Humes,  Judge. 

Action  by  M.  Wunsuh,  K.  Hellbronner, 
and  H.  Brunn,  partners  as  M.  Wunsch  & 
Co.,  against  John  H.  McOraw,  sheriff,  to 
determine  the  priority  of  certain  execu- 
tlouB.  From  the  judgment,  plaintiffs  ap- 
peal.   Reversed. 

Allen  &  Powell,  for  appellants.  ^rtAur, 
Lindsay  A  King,  for  respondent. 

Scott,  J.  One  White  was,  prior  to  the 
26tb  day  of  November,  1890,  a  retail  jewel- 
er In  the  city  of  Seattle,  and  indebted  to  J. 
F.  Martin,  Thomas  J.  Carrol,  John  A. 
Black,  O.  O.  Haller,  Nordman  Bros.,  and 
M.  Wunsch  &  Co.  On  that  date  all  of  said 
parties, excepting  the  last-named  firm,  ob- 
tained judgments,  and  had  executions  Is- 
sued against  White.  The  executions  of 
Martin,  Carrol,  and  Black  were  placed  in 
the  hands  of  the  respondent,  McUraw, 
who  was  then  sheriff.  At  the  time  of  tbe 
delivery  of  these  writs  to  thesherlH  he  was 
directed  by  the  parties  for  whom  they 
were  Issued  not  to  disturb  White  in  his 
business,  but  to  leave  him  in  possession 
andcontroi  of  his  stock  of  goods,  and  per- 
mit him  to  make  sales  in  the  ordinary 
course  of  his  retail  trade.  The  sheriff  fol- 
lowed these  Instructions,  and  made  one 
Eversoie,  who  was  carrying  on  a  business 
in  the  same  storeroom  with  White,  nomi- 
nal keeper,  with  instructions  not  to  inter- 
fere with  White's  business,  but  to  permit 
him  to  conduct  it  as  before.  On  the  same 
day  Haller  and  Nordman  Bros,  placed 
writs  of  execution  in  tbe  sheriff's  hands, 
without  any  Instructions  as  to  the  man- 
ner in  which  they  slionid  be  levied.  The 
sheriff  made  no  additional  levy  under  them 
at  that  time.  In  tbe  afternoon  of  Novem- 
ber 2Mb,  Haller  complained  to  the  sheriff 
that  no  levy  had  been  made  of  his  writ, 
and  stated  that  he  desired  a  good  levy. 
Thereupon  the  sheriff  directed  his  deputy 
to  tak<f  tbe  goods  into  his  custody.  On 
said  November  28th,  Wunsch  &  Co.  ob- 
tained Judgment  against  White,  and  bad 
an  execution  issued  thereon,  which  was 
delivered  to  respondent  with  instructions 
to  levy  the  same  upon  White's  stock  of 
goods.  This  writ  was  placed  in  tbe  sher- 
iff's hands  shortly  after  be  had  directed 
the  deputy  to  close  the  store  pursuant  to 
Haller's  instructions,  and  while  be  was 
about  that  business.  The  goods  were 
sold,  and  Wunsch  /k  Co.  demanded  of  the 
respondent,  while  all  of  the  proceeds  were 
still  in  his  hands,  that  they  all  be  applied 
on  their  writ.  Tbe  demand  was  refused, 
and  this  action  was  brought  to  determine 
the  prloritiesol  theexecutlons.  Tbe  court 
held  that  there  bad  been  no  valid  levy  of 
the  writs  of  Martin,  Carrol,  and  Black 
prior  to  the  time  when  thesheriff  took  the 
goods  into  actual  custody,  bat  that,  hav- 
ing taken  the  goods  Into  custody  under 
the  Haller  writ,  the  writs  of  Martin,  Car- 
rol, and  Black,  being  then  in  the  sberltt'i 
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hands,  came  next  in  order,  and  the  eoort 
directed  tlie  proceeds  of  the  sales  uf  tlie 
goods  to  t>e  applied  accordingly.  Not 
enooftb  money  was  rtialised  to  pay  all  rtf 
■aid  demands,  and  Wunscb  &  Co.  appealed. 
Ordinarily  soch  writs  are  entitled  to 
priority  in  the  order  in  which  they  are 
placed  in  the  aherifl's  hands.  The  instrou- 
tiona  Klven  to  the  sheriff  by  Martin,  Car- 
rol, and  Black,  however,  as  to  their  writs, 
were  equivalent  to  Instructiona  not  to 
levy,  and  the  sheriff  made  no  levy  under 
either  of  them.  I  do  not  see  how  it  can  be 
contended  that  they  derived  any  benefit 
from  the  levy  ander  the  Huller  writ.  No 
Instructions  of  any  kind  subsequent  to  the 
time  of  their  delivery  were  given  to  the 
aberiff  regarding  them.  Had  the  Haller 
and  Nordiiiau  writs  been  stayed  or  sat- 
isfied by  the  execution  defendant  prior  to 
the  receipt  of  Wiinsch  &  Co.'a  writ,  the 
flberill  wonld  have  had  no  authority  to 
seixe  or  retain  the  goods  under  either  of 
the  writs  of  Martin,  CaiTol,  and  Black. 
It  seems  to  me  this  determines  the  prir)rity 
of  the  writ  of  Wunsch  &  Co.  over  them. 
The  sheriff  had  been  expressly  directed  by 
Martin,  Carrol,  and  Black  not  to  disturb 
'White  in  carrying  on  his  business,  and  he 
did  not  do  so  In  any  way.  White  made 
sales  as  before,  and  there  is  no  testimony 
to  show  that  he  in  any  way  accounted  to 
the  aherllf  for  the  prt>ceeds  of  such  sales, 
or  that  it  was  understood  that  he  was  to 
do  so.  We  do  not  decide  that  it  would 
have  changed  the  result  had  there  been 
sncb  an  accounting  or  understanding. 
The  appointment  of  Evemole  as  keeper, at 
the  same  time  Instructing  him  that  he  was 
not  to  do  anything,  amounted  to  nothing. 
A  mere  colorable  levy  of  this  kind  has  unl- 
Tersaily  been  held  to  be  fraudulent  and 
Totd.and.asthe  sheriff  at  no  time  had  any 
authority  to  levy  or  proceed  under  tbetie 
writs  under  the  instructions  given  to  him 
by  the  plaintiff  therein,  it  follows  that 
their  delivery  to  him  was  without  force 
for  any  purpose.  Howes  v.  Cameron,  23 
Fed.  Bep.  324;  Freem.  Ex'ns,  (2d  Ed.)  §§ 
20«,  261;  Eberle  v.  Mayer,  1  Rawle,  366; 
Ments  V.  Hamman,  5  Wbart.  150;  Com.  y. 
StrembaRk,8  Rawle,341;  Gilmure T.Davis. 
W  111.  489:  Keyser's  Appeal,  13  Pa.  St.  409; 
Pary's  Appeal,  41  Fa.  St.  1273;  Bingham 
v.  Young,  10  Pa.  St.  395;  Wunderllch  v. 
Roberts,  67  Ind.  421;  Berry  v.  Smith,  3 
Waah.C.C.60;  Davidson  v.  Waldron,81  111. 
120;  Kimball  v.  Munger,  2  Hill.  364.  After 
fbe  writs  of  Haller  and  Nordman  Bros. 
ar«  satisfied,  appellants'  writ  is  entitled 
to  precedence.  The  Judgment  is  reversed, 
and  cause  remanded,  with  directions  to 
proceed  accordingly. 

Stilrs  and  Dunbar,  JJ.,  concur.    An- 
DBB8.  C.  J.,  did  not  sit  at  hearing. 


(4  Waab.  U) 

Mk\db  t.  French. 
{Supreme  Court  of  WashingUm.    Uarch  3, 1898.) 

Costs— AssAUi/r  and  Battbkt— Ripbai.  ov 

Btatdts. 
L  Code  1881,  { fi06,  which  provides  that.  In 
•n  action  for  assault  and  battery,  if  the  plaintifl 
recover  less  than  $10,  he  shall  ba  entitled  to  no 
more  costs  tban  the  damage  recovered,  is  not 
repealed  by  Laws  188B-90,  p.  887,  which  provides 
v.29p.no.ll— 53 


(section  1)  that  In  any  action  In  the  superior 
court  the  prevailing  party  shall  be  entitled  to  bis 
costs,  bat  plaintifi  sball  in  no  oase  be  entitled  to 
costs  taxed  as  attorneys'  fees  in  actions  within 
the  Jurisdiction  of  a  justice  of  the  peace,  when 
commenced  in  tbe  superior  court,  and  (section  3) 
that  all  conflicting  acts  are  hereby  repealed. 

'i.  Section  608  does  not  entitle  defendant  to 
costs  wbere  plaintifl  recovers  less  tban  SIO. 

Appeal  from  superior  court.  King  coun- 
ty; B.  OsBURN,  Judge. 

Action  for  assault  and  battery  by  Ar- 
thur H.  Meade  against  Charles  H.  French. 
Verdict  of  one  dollar  for  plaintiff,  who  ap- 
peals.   Reversed. 

Thotnpson,  Edaen  A  Humphries  and  I. 
B.  Knlckerhocker,  for  appellant.  Thom- 
as Burke,  (Burke,  Hhepard  &  Wooda,  of 
counsel.)  tor  respondent. 

DuNBAB,  J.  This  Is  an  action  for  dam 
ages  for  asHault  and  battery.  Plaintiff  de- 
manded judgment  for  f 5,000,  and  obtained 
a  verdict  tor  f  1.  The  court  entered  judg- 
ment for  defendant  for  his  costs  expended, 
less  the  aum  of  91  adjudged  as  damages  to 
plaintiff,  and  91  costs,  being  a  judgment 
in  favor  of  defendant  for  costs  for  9^1.50. 
From  thie  judgment  theplalntlff  appealed. 
Section  608  nf  the  Code  of  1881  is  as  follows: 
"Sec.  508.  In  an  action  for  an  assault  and 
battery,  or  for  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal 
conversation,  or  seduction,  if  tbe  plaintiff 
recover  less  than  ten  dollars,  be  shall  ba 
entitled  to  no  mure  costs  or  dlsburaementa 
than  the  damage  recovered."  It  la 
claimed,  however,  by  the  appellant  that 
this  section  has  been  repealed  by  tbe  act 
of  March  27,  1890,  p.  837,  (Laws  1889-90,) 
which  is  as  follows:  "Section  1.  In  any 
action  in  the  superior  court  of  AVashing- 
ton  the  prevailing  party  shall  be  entitled 
to  his  costs  and  dlsburseraents,  but  the 
plaintiff  shall  In  no  case  be  entitled  to  costs 
taxed  as  attorneys'  fees  In  actions  within 
the  jurisdictions  of  a  justice  of  the  peace, 
when  commenced  in  the  Huperior  court. 
Sec.  2.  All  acts  conflicting  in  any  manner 
with  this  act  are  hereby  repealed," — and 
that  by  force  of  the  provisions  of  this 
statute  plaintiff  can  recover  his  costs,  it 
he  obtain  judgment  at  all,  without  refer- 
ence to  the  amount;  and  that,  even  con- 
ceding section  608  of  the  Code  to  be  in 
force,  the  court  erred  in  enteringjudgment 
for  costs  in  favor  of  the  defendant,  as  the 
defendant  was  not  tbe  prevailing  party. 
We  cannot  agree  with  this  contention  of 
tbe  appellant.  Of  course,  if  two  statutes 
are  found  to  be  repugnant,  the  undisputed 
rule  is  that  the  later  act  repeals  the  for- 
mer one;  and,  it  all  being  a  matter  of  the 
intention  of  the  legislature,  courts  will 
not  conclude  that  the  legislature  intended 
to  keep  contradictory  enactments  on  the 
statute  books;  and  that,  if  they  had  con- 
sidered them  contradictory,  they  would 
specially  have  repealed  them.  Hence  the 
rule  obtains  that  repeals  by  implication 
are  not  favored,  and  courts  will  seek  to 
harmonize  tbe  laws  and  preserve  them, 
rather  than  declare  them  abrogated  or 
repealed;  und  If,  by  any  reasonable  con- 
struction, they  can  stand  together,  they 
will  both  be  enforced;  and  in  conHtrulng 
statutes  for  the  purpose  of  ascertaining 
whether  repugnancy  really  exists,  as  well 
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as  to  gather  the  intention  of  the  legisla- 
ture in  any  portlcular,  the  whole  statute 
on  the  subject  must  beconstrned  together. 
Blackstone  lays  down  the  rule  that  one 
part  of  a  Rtatute  must  be  ao  construed 
b;  another  that  the  whole  may,  if  possi- 
ble, stand;  and  such  is  the  rule  to-duy. 
('onotruing,  then,  the  statutes  on  the 
subject  of  actions  together,  we  think  it  is 
more  reasonable  to  presume  that  the  ob- 
ject of  the  enactment  of  March  27, 1890, 
was  to  settle  the  law  that  no  costs  as  at- 
torneys' fees  should  be  taxed  in  actions 
within  the  jurisdiction  of  the  justices  of 
the  peace,  when  commenced  In  thesuperior 
court,  rather  than  that  the  bpeclal  pro- 
visions of  section  50S  should  be  repealed  ; 
and  we  are  inclined  to  adopt  the  analysis 
of  the  uouuscl  for  respondent  on  this 
point,  which  is  as  follows:  "Section  507 
of  the  Code  of  18«1  says:  'The  plaintiff 
shall  not  be  entitled  to  costs  in  actions 
within  the  jurisdiction  of  a  Justice  uf  the 
peace,  which  shall  be  commenced  within 
the  district  court.  The  amount  claimed 
shall  be  the  teat  of  jurisdiction.'  Justice 
conrts  at  this  time  had  jurisdiction  of 
cases  in  which  the  amount  In  controversy 
did  not  exceed  one  hundred  dollars,  and 
this  section  was  obviously  passed  to  force 
parties  to  bring  small  actions  in  the  jus- 
tice court,  visiting  upon  the  plaintiff  the 
penalty  of  paying  his  own  costs  for  bring- 
ing such  actions  In  the  distrlctcourtof  the 
territory.  In  1883  the  Jurisdiction  of  jus- 
tices of  the  peace  was  increased  to  cases 
Involving  1300.  (IL-aws  1883,  p.  44,)  and  this 
necessitated  an  amendment  to  section  507, 
in  order  that  Its  effect  should  remain  the 
same.  It  was  accordingly  amended 
(Laws  1883,  p.  42)  so  as  to  read:  'The 
plaintiff  shall  not  be  entitled  to  costs  in 
actions  within  the  jurisdiction  of  a  Justice 
of  the  peace,  which  shall  be  commenced  in 
the  district  court,  when  the  amount 
claimed  shall  be  less  than  one  hundred 
dollars.'  This  left  a  party  free  to  bring 
an  action  involving  more  than  one  hun- 
dred dollnrs  in  either  the  district  or  the 
Justice's  court,  and  to  recover  his  costs  it 
successful.  By  section  6,  art.  4,  of  the 
constitution,  passed  in  18S9,  the  superior 
courts  were  explicitly  given  jurisdiction 
of  all  cases  involving  one  hundred  dollars 
or  more;  and  this  no  doubt  led  to  the 
passage  of  the  act  of  March  27,  1890,  as  a 
farther  amendment  of  section  .507,  there- 
by giving  costs  to  the  prevailing  party  in 
cases  commenced  in  the  superior  courts, 
whether  such  cases  might  have  been  com- 
menced in  the  justices'  courts  or  not.  with 
the  exception  only  that  attorneys'  fees 
should  not  be  taxed  as  costs  in  small  ac- 
tions within  the  jurisdiction  of  the  justice 
court.  It  follows  that  this  act  of  1890  re- 
peals section  507,  if  any,  and  not  the  gen- 
eral and  long-established  statute  of  sec- 
tion 508. " 

With  this  view  of  the  case,  section  508 
of  the  Code  Is  in  peilect  harmony  with  tne 
law  of  1890.  There  Is,  however,  another 
fundamental  rule  of  construction  which 
is  embodied  in  the  maxim,  gcnernlla 
speelallhus  tion  derogant,  the  application 
of  which,  it  seems,  can  be  consistently 
held  to  apply  to  this  case.  Section  508  is 
not  a  general  law  in   relation   to  costs, 


but  it  is  a  special  enactment,  relating  to 
costs  in  particular  cases.  Those  cases 
are  presumed  to  have  been  prominently 
in  the  minds  of  the  legislature  at  the  time 
of  the  passage  of  the  law,  and  not  in  their 
minds  when  the  general  law  was  passed. 
End.  Interp.  St.  §  223,  says:  "It  is  but  a 
particular  iipplicatlon  of  the  general  pre- 
sumption against  an  intentiou  to  alter 
the  law  beyond  the  Immediate  scope  of 
the  statute  to  say  that  a  general  act  is  to 
be  construed  as  not  repealing  a  particular 
one.  *  *  *  It  is  usuailj'  presumed  to 
have  only  general  cases  In  view,  and  not 
particular  cases,  which  have  been  already 
otherwise  provided  for  by  the  special  act, 
or,  what  is  the  same  thing,  by  a  lo<*al 
custom.  Having  alreadj'  given  its  atten- 
tion to  the  particular  subject,  and  pro- 
vided for  It,  the  legislature  Is  reosonably 
presumed  not  to  Intend  to  alter  that 
special  provision  by  a  subsequent  general 
enactment,  unless  that  intention  is  mani- 
fested in  explicit  language,  or  there  be 
something  which  shows  that  the  atten- 
tion of  the  legislature  had  been  turned  to 
the  special  act,  and  that  the  general  one 
was  intended  to  embrace  the  special  cases 
within  the  previous  one,  or  something  in 
the  nature  of  the  general  one,  making  it 
unlikely  that  an  exception  was  intended 
as  regards  the  special  act.  The  general 
statute  is  read  as  silently  excluding  from 
Its  operation  the  cases  which  have  been 
provided  for  by  the  special  one.  •  »  • 
The  fact  that  the  general  act  contains  a 
clause  repealing  acts  Inconsistent  with  it 
does  not  diroinisb  the  force  of  this  mle 
of  construction."  See,  also,  the  many 
cases  cited  on  pages  298-300,  sustaining 
the  text.  This  doctrine,  we  think,  has 
a  special  application  to  the  case  at  bar. 
The  provisltms  of  section  508  are  not  pe- 
culiar to  our  statute,  but  are  found  in  the 
statutes  of  many  of  the  states.  Section 
508  was  evidently  enacted,  as  a  matter  of 
public  policy,  to  repress  petty  litigation, 
and  to  deter  parties  wht)se  injuries  are 
only  nominal  from  consuming  the  time  of 
the  courts  in  investigating  trifling  griev- 
ances, as  well  as  to  protect  defendants 
from  the  burden  of  heavy  costs  in  cases 
where  they  have  been  only  guilty  of  a 
technical  violation  of  the  law,  and  where 
the  motive  which  prompts  the  suit  is  a 
malicious  one.  and,  having  legislated 
especially  with  regard  to  this  class  of 
cases,  the  legislature  will  not  be  presumed 
by  a  general  enactment  to  have  intended 
to  repeal  this  law,  without  such  intention 
is  plainl.v  expressed. 

But  we  cannot  agree  with  the  farther 
contention  of  the  respondent  that  the  de- 
fendant in  such  a  case  is  entitled  to  his 
costs  against  the  plaintiff.  Costs  are 
purely  statutory,  and  cnn  only  be  award- 
ed where  the  statute  gives  them.  Were  It 
not  for  section  .50",  the  plaintiff  in  this 
case  would  manifestly  be  entitled  to  his 
costs,  and  that  section  cannot  be  con- 
strued to  mean  more  than  it  says.  It 
does  not.  either  l)y  direct  terms  or  by  im- 
plication, give  any  additional  costs  to  the 
defendant.  It  simply  limits  the  recovery 
of  the  plaintiff.  In  this  case  the  only  effect 
of  the  section  is  to  limit  the  recovery  of 
costs  on  the  part  of  the  plaintiff  to  one 
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dollar,  the  amount  of  the  Jodfcment.  The 
case  of  Britton  v.  Wright,  1  G.  Greene,  426, 
aeems  to  austalii  respondent's  conten- 
tion, but  we  are  unnble  to  agree  with  the 
reasoning  or  conclusion  of  the  court  In 
that  case,  and  have  not  been  able  to  And 
any  other  authority  gnstninlng  that  view. 
Sinclair  v.  Rouah,  14  Ind.  4.50.  and  Noah  v. 
.4ngle,  63  Ind.  425,  were  exactly  to  the  con- 
trary, and  we  think  the  better,  reasoning. 
The  judgment  must  be  reversed,  and  the 
cause  remanded,  with  Instructions  to 
enter  Judgment  for  the  plaintiff  for  one 
dollar,  and  for  one  dollar  costs ;  outside 
of  this,  each  party  must  pay  his  own 
costs. 

Andkrb,  C.  .T..  and  Stiles,  Hoyt,  and 
Scott,  J  J.,  concur. 


Sbattlb  &  M.  Ry.  Co.  v.  O'Mbara  et  at. 

(Suprem  e  Court  of  Washington.    March  7, 1893. ) 

CoNDEMXATios  Proceedijjos— Appeal — Gejj- 
EUAL  AND  Special  Statute. 
Act  March  21,  1890,  S  9,  providing  that  In 
condemnal ion  proceedings  either  party  "may" 
appeal  within  Sb  days,  means  "must,"  and  Is  not 
repealed  by  Laws  1S91,  o.  146,  S  2,  providing  that, 
in  civil  actions  and  proceedings,  appeals  shall  be 
prosecute<!!  within  six  mouths. 

Appeal  from  superior  court.  King  coun- 
ty; J.  A.  Stkatton,  Judge. 

Petition  of  the  Seattle  &  Montana  Rail- 
way Company  against  Patrick  O'Meara 
and  others  for  condemnation  of  land. 
From  the  judgment  for  damages  defend- 
ants appeal.     Dismissed. 

Strudwick  &  J'eters,  for  appellants. 
Barke,  Hhepard  &  Woods,  for  respondent. 

DuNDAR,  J.  Respondent  moves  to  dis- 
miss this  appeal  for  the  reason  that  it 
was  not  prosecuted  within  the  time  pre- 
scribed by  law,  it  being  over  30  days  from 
the  rendition  of  judgment.  Section  2,  c. 
146,  LiawB  1891,  being  a  general  law,  cov- 
ering appeals  to  the  sux)reme  court,  pro- 
vides that,  in  civil  actions  and  proceed- 
ings, appeals  shall  be  prosecuted  within 
six  months  after  the  rendition  of  the  deci- 
sion, order,  or  judgment  complained  of. 
While  section  9  of  an  act  in  relation  to 
regulating  the  mode  of  procedure  to  ap- 
propriate lands,  real  estate,  or  property, 
by  corporations,  lor  corporate  purposes, 
and  of  ascertaining  and  securing  compen- 
sation therefor,  approved  March  21,  1890, 
provides  that  either  party  may  appeal 
from  the  judgment  for  damages  entered 
in  the  superior  court  within  30  days  after 
the  entry  of  the  judgment  aforesaid. 
There  can  be  no  force  In  the  suggestion 
that  the  use  of  the  word  "  may"  in  a  fur» 
mer  act  implies  simply  a  permission  to 
the  appellant  to  appeal  within  80  days;  i 
for,  outside  of  the  ordinary  constrnctlon 
of  the  word,  there  was  nothing  in  the 
general  appeal  law  In  force  at  the  time  of 
the  passage  of  the  act  of  1890  to  prevent 
the  appeal  from  being  taken  within  80 
days,  or  any  shorter  time,  so  that  there 
could  have  been  no  reason  for  such  a  pro- 
vision. The  provision  must  be  construed 
to  mean  "must"  appeal  within  30  days, 
so  that  the  only  question  involved  Is 
whether  the  general  law  regulating  ap- 


peals repeals  the  former  special  law.  We 
think  there  is  nothing  repugnant  in  the 
statutes,  and  that  they  can  both  stand. 
The  general  rule  is  as  stated  in  Meade  v. 
French,  29  Pae.  Rep.  833,  (decided  by  this 
court  at  this  terra,)  that  the  general  stat- 
ute will  not  repeal  a  special  one,  and  we 
think  there  is  nothing  to  take  this  vase 
out  of  the  rule.  One  is  a  statute  regulat- 
ing appeals  generally ;  the  other  is  con- 
cerning aiipeals  in  a  special  case.  In  suits 
of  this  character,  freciuently,  great  public 
interests  are  involved,  and  the  effects  of 
the  statute  reach  beyond  the  parties  liti- 
gant, when  it  can  reasonably  be  presumed 
that  the  legislature  appreciated  the  ne- 
cessity of  a  speedy  adjustment  of  the 
rights  Involved  in  this  charactei  of  casps. 
and  that,  having  made  such  provisions 
for  them,  they  did  not  intend  that  those 
provisions  should  be  annulled  by  any  gen- 
eral legislation  which  did  not  specifically 
repeal  them.  The  motion  will  be  granted, 
and  the  appeal  dismissed. 

HoTT,  Stilrs,  and  Scott,  JJ.,  concur. 

Rehearing  denied. 


ISHAH  V.  PaUKER. 

(Supreme  Court  of  Washington.    Feb.  26, 1892.) 
Contracts  between  Attorney  and  Client — CoN- 

STKDCTION— SeUVICES  NOT  CONTEMPLATED  BY  THE 

CoxTBACT— Liability  of  Client — Bill  of  Par- 
ticulars—  Motion  to  Make  More  Definite- 
Expert  Testimony— Requests  to  Charoe— In- 
structions. 

1.  Plaintiff,  an  attorney  at'  law,  agreed  to 
prosecute  certain  cases  then  pending  in  the  dis- 
trict court  through  the  courts  of  the  territory, 
and,  if  required,  to  the  supreme  court  of  the 
United  States,  and  to  prepare  briefs  for  the  ar- 
gument there.  Held,  that  this  contract  provid- 
ed only  for  those  services  which  were  usual  in 
the  prosecution  of  cases,  and  that,  where  two  of 
the  oases,  after  being  talien  to  the  supreme  court, 
were  there  dismissed,  whereupon  plaintiff  pre- 
pared petitions  for  a  rehearing  therein,  and  on 
the  i-ehearing  conducted  the  prooeedingrs,  plain- 
tiff was  entitled  to  extra  compensation,  there 
being  evidence  that  both  parties  regarded  the 
work  as  oataide  the  services  provided  for  in  the 
contract. 

2.  Where  the  supreme  court  of  the  territory 
denied  the  petitions  for  rehearing,  and  thereupon 
plaintiff  conducted  proceedings  before  the  supreme 
court  of  the  United  States  for  writs  of  mar 
damus  to  compel  the  territorial  court  to  rehear 
the  cases,  such  services  were  not  contemplated 
by  the  contract. 

3.  W^here  the  supreme  court  of  the  territory 
required  plaintiff  to  prepare  an  abstract  of  the 
testimony  in  one  of  the  cases  designated  tn  the 
contract,  plaintiff  is  entitled  to  extra  compensa- 
tion for  the  clerical  work  necessary  for  su  ■( 
preparation. 

4.  Code  1881,  $93,  provides  that  where  a  party 
does  not  tile  a  certified  copy  of  the  items  of  an 
account  sued  on,  he  shall,  within  10  days  after 
demand,  deliver  to  the  adverse  party  a  verified 
copy  thereof,  or  bo  precluded  from  giving  evi- 
dence thereof;  that  the  court  may,  when  the  one 
delivered  is  defective,  order  a  further  account, 
and  may  in  all  cases  require  a  bill  of  particulars 
of  the  claims  of  either  party  to  be  furnished. 
Held,  in  an  action  for  services  not  contemplated 
by  the  contract,  where  plaintiff,  on  demand,  fur- 
nished defendant  with  an  uuveriHod  bill  of  par- 
ticulars as  follows:  "May  14th  to  Aug.  1st,  1890. 
Advised  in  all  road  matters,  cash  entry  land 
eases,  helped  make   briefs  for  Washington  U.  B. 
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Land  DepL,  adTaaead  money  for  telegraph 
and  express,  drawing  wlUa,  and  general  work  aa 
his  attorney,  (2,000,  "—thai  such  Dili  of  Items 
was,  on  objection,  insaffioient  to  admit  of  proof 
«t  the  character  and  amount  of  such  services. 

6.  Where  plaintiff,  because  of  the  destmo- 
tion  of  his  books  by  fire,  was  unable  to  render 
an  exact  bill  of  particulars,  it  was  his  duty  to 
furnish  the  most  apecifio  statement  he  could. 

6.  Where  defendant,  two  months  before  trial, 
ffled  a  motion  asking  that  such  bill  of  items  be 
made  more  definite  and  certain,  but  did  not  call 
such  motion  up  for  hearing  until  after  the  com- 
mencement of  the  trial,  tbe  objection  oame  too 
late,  and  the  court  properly  denied  the  motion. 

7.  Where  there  was  evidence  of  the  charac- 
ter of  such  services  and  of  the  time  occupied  in 
rendering  them,  there  mas  no  error  in  permitting 
other  attorneys  to  tesUfy  as  to  what  the  render- 
ing of  such  services  was  worth  per  year. 

8.  That  there  was  no  express  promise  on  de- 
ftadant's  part  to  pay  for  these  aervloes,  and  that 
there  was  a  special  contract  between  tne  parties 
for  the  performanoe  of  other  work,  would  not 
dieot  defendant's  liability,  where  it  appears  that 
the  services  were  performed  at  defendant's  re- 
quest, and  there  was  nothing  to  show  that  they 
were  done  gratuitously. 

9.  Defendant  requested  the  charge  that  the 
dealings  of  an  attorney  and  client  are  to  be 
closely  scrutinized  to  protect  tbe  client;  that 
"this  jealous  care  extends  to  all  *  *  *  con- 
tracts, (and  the  burden  of  proof  is  on  the  attor- 
nenr  In  all  such  cases  to  sbow  tbe  validitv  and 
fairness  of  contracts  made  and  dealings  had  with 
his  client:)"and  that "  the  prinoiples  of  law  above 
stated  apply  to  this  case. "  The  oonrt  refused  to 
give  this  charge,  but  modified  it  by  striking  out 
ue  words  in  parentheses,  and,  as  thus  modlJSed, 
gave  it.    Held  proper. 

10.  Other  attorneys  had  been  employed  by  de- 
fendant in  some  of  the  cases  mentioned  in  the 
contract,  and  he  requested  the  charge  that,  if 
defendant,  with  plaintiff's  consent,  employed 
other  attorneys  to  bring  tbe  mandamut  cass, 
and  they  did  the  work,  and  were  paid  therefor 
hy  defendant,  then  plaintiff  cannot  recover.  This 
the  court  refused  to  give,  but  gave  it  modified, 
by  adding  that,  if  defendant  employed  plalntill 
and  other  attorneys  to  do  this  work,  the  employ- 
ment of  the  others  woald  not  necessarily  dimln- 
ish  the  amount  due  plaintiff.     Held  proper. 

U.  The  court  properly  charged  that  "an  at- 
torney at  law,  when  he  enters  into  the  employ- 
ment of  another  as  such,  undertakes  that  he  pos- 
sesses a  reasonable  amount  of  skill  and  knowl- 
edge as  an  attorney,  and  tbat  he  will  exercise  a 
reasonable  amount  of  skill  in  the  course  of  his 
•mployment;  but  he  is  not  a  guarantor  of  re- 
sults, and  is  not  liable  for  the  Toss  of  sucb  case 
or  cases,  unless  such  loss  occurred  by  reason  of 
his  failure  to  possess  a  reasonable  amount  of 
skill  and  knowledge,  or  by  reason  of  his  negli- 
gence or  failure  to  exercise  a  reasonable  amount 
of  skill  and  knowledge  as  an  attorney  at  law. " 

13.  Where    the  contract  stipulated    that  all 

Elaintifl's  necessary  expenses  in  conducting  the 
usiness  should  be  paid  by  defendant,  plaintiff 
can  recover  only  the  amount  of  his  expenses  from 
his  place  of  residence  to  the  places  where  de- 
fendant's business  called  him,  and  not  his  ex- 
penses from  some  other  place,  where  he  was  on 
other  business,  and  from  which  he  was  sum- 
moned by  defendant  to  oondoct  the  oases  men- 
tioned in  the  contract 
Stilbb,  J.,  dissenting. 

Appeal  from  oaperlorcoort,  Walla  WaRa 
county;  William  H.  Upton,  Judge. 

Action  by  A.  E.  Isham  aRalnst  U.  Par- 
ker. Jndgment  for  plain  tiff.  Defendant 
appeals.  AHIrmed  on  plaintlH  remitting 
a  portion  of  the  sum  for  wblcb  be  bad 
JutlKinent  below. 

Mitchell,  Tanner  &  Mitchell,  for  appel- 
lant.   Crowley  &  Saliiraa,  (or  respondent. 


Scott,   J.    Tlw  respondent,  who  was 
the  plaintiff  below,  brongbt  this  action  to 
recover  tbe  amount  be  claimed  to  b«  doe 
blm  for  certain  services  performed  by  bim 
as  au  attorney  at  law  for  tbe  appellant 
There  were  three  separate  caases  ot  ac- 
ti(m  therefor  pleaded   In  bis  complaint. 
Tbe  first  one  was  founded  upon  a  written 
contract,    which   Is    as   follows:     "This 
agreement,  made  and  entered  into  tbis  tbe 
30tb  day  of  December,  1884.  by  and  be- 
tween Hollon  Parker  and  A.  E.  Isbam, 
wltneasetb  that  the  said  Isham    hereby 
ogrees  to  prosecute  and  conduct,  accord- 
ing to  his  best  skill  and  ability,  and   with 
ordinary  care  and  skill  as  an  attorney  at 
law  for  said  Parker,  or  bis  legal  represent- 
atlyes  or  assigns, tbe  following  salts, com- 
menced In  the  district  court  ot  the  first  )a- 
dicial  district  at  Walla  Walla  city,  W.  T., 
and    prosecute  said  cases    tbrough    tbe 
courts    ot   the  territory  of    Washington, 
and.  If  required  so  to  do,  to  take  said 
cases  to  tbe  supreme  court  ot  tbe  United 
States,  and   prepare  briets  for  the  argo- 
roentot  said  cases,  to  wit:    The  cases  ot 
Timothy    P.  Denny   ts.  Hollon    Parker, 
Hullon  Parker  vs.  George  Diicrea.  Hollon 
Parker  vs.  George  Dacres.  U.  P.  Isaacs. 
Alfred  Thomas,  J.  C.  Smith,   Wm.  Kirk- 
man,  John    Lncas,  and  James  McAnlUt. 
and.  It  required,  to  commence  and  conduct 
one  as  aforesaid  against  Dement  Bros., 
wherein  the  property  known  as  the  '  B.  J. 
Stringer  Property*  is  in  controversy;  and 
In  consideration  of  such  services  the  said 
Parker  is  to  pay  the  said  Isham  tbe  sum 
of  five  hundred  dollars  (9500.00)  and  all  his 
necessary   expenses    in    conducting   said 
business,  including  traveling  expenses  and 
board  and  lodging  while  away  from  borne 
on  said  business ;  and  in  case  said  cases, 
or  either  of  tbem,  are  taken  to  the  su- 
preme court  ot  tbe  territory  or  United 
States  by  tbe  opposing  party,  then  said 
Isham  is  to  prepare  biiefs  la  answer  to 
tbe  opposing  party;  and  the  said  Parker 
is  to  pay  the  said  Isham  the  balance  due 
on  account  rendered  May  14th,  18H4;  and 
said  Isham  is  to  prosecute  In  tbe  aforesaid 
district  court.  It    so    required,  tor  said 
Parker,  Barney  O.  Donnald,  James  Me- 
Aulirt,    Dr.   Clow,    James    O.    Donnald, 
James  Lamb,  and  Demerls  in  the  matter 
of  what  is  known  as  the 'Land  Jumping 
Cases  of  Cash  Entries;'  and  this  agree- 
ment is  Intended  as  a  full  statement  to 
date.    A.    E.   Isham.     Hollon    Parker. 
Witness:  J.   F.    Boyrr."    The  plaintiff  al- 
leged that  be  had  fully  complied  with  this 
contract  on  his  part,  and  that  his  expens- 
es, as  provided  lor  therein,  amounted  to 
f805.  and  that  the  balance  on  the  account 
rendered   May   14,  1884,  was  9254.    Id  bli 
second  cause  ot  action  he  sought  to  recov- 
er tbe  sum  of  $2,000  for  profensional  serv- 
ices performed  by  him  tor  the  defendant 
between  June  1, 1884,  and  June  1, 1888,  In 
other  matters  not  included  in  the  written 
contract,  sucb  as  counseling  and  advlidng 
the  defendant  in  relation  to  his  property 
and   business    affairs    generally,  and  lo 
drawing  contracts  and  other  written  In- 
struments, Including  a  will,  tor  blm.   In 
bis  third  cause  he  alleged  tbe  defendant 
was  indebted  to  him  In  tbe  snm  ot  f  1,695 
for  services  in  preparing  a  petition  lor  a 


Digitized  by 


Google 


Wasb.) 


ISHAM  V.  PARKER. 


887 


writ  of  mund&mm  for  the  supreme  court 
of  the  nnlted  States,  and  a  brief  thereon 
in  the  case  of  Denny  v.  Parker,  and  for  Hke 
servicee  in  the  cane  of  Parker  v.  Dacres, 
and  for  examining  and  collbtins  va6  di- 
Kestlnx  the  testimony  in  the  case  of  Den- 
ny T,  Parker,  and  for  services  in  said  cases 
in  the  supreme  court  of  the  territory  of 
Washington,  over  and  In  addition  to  the 
■ervices  performed  under  and  by  virtue  of 
■aid  contract  In  vrritlngln  the  first  cause 
of  action  pleaded.  He  alleged  the  defend- 
ant has  not  paid  such  sums  of  money,  or 
any  part  thereof,  except  the  sum  of  f  1,083, 
paid  from  time  to  time,  leaving  due  and 
anpald  the  sum  of  $4,171.  The  defendant 
denied  theperformanceof  thecontract,  and 
denied  that  said  expense  account  exceeded 
f  290,  and  be  also  denied  that  there  was 
any  balance  then  remaining  unpaid  upon 
the  said  account  rendered  May  14,  1884, 
and  he  denied  all  the  other  matters  alleged 
in  the  complaint,  and  alleged  that  what- 
ever services  were  performed  by  the  plain- 
tiff were  performed  under  the  written  con- 
tract aforesaid,  and  that  he  had  paid  for 
the  same,  and  the  whole  thereof.  He  then 
set  up  a  counter  claim  for  damages  in  the 
finm  of  814,200,  resulting  from  the  loss  of  a 
Bolt,  which  he  claimed  was  due  to  the 
plaintiff's  negligence;  and  be  farther 
pleaded  that  the  plaintiff  was  indebted  to 
bim  on  certain  notes.  The  plaintiff  re- 
plied, denying  these  affirmative  matters 
alleged  In  the  answer.  A  jury  trial  was 
bad,  which  resulted  in  a  Judgment  for  the 
plaintiff  for  the  sum  of  83,187.76  and  costs, 
and  the  defendant  appealed. 

The  history  of  the  cases  described  in  the 
contract  is  contained  in  the  decisions  of 
the  supreme  court  of  the  territory  and 
state  of  Washington  and  of  tiie  supreme 
court  of  the  United  States,  which  were  In- 
troduced in  evidence.  At  the  time  of  the 
making  of  the  contrnctset  out  in  the  com- 
plaint, tbe  case  of  Denny  v.  Parker  had 
already  been  argued  and  submitted  in  the 
supreme  court  of  the  territory  of  Wash- 
inirton.  h  change  in  the  court  called  for  a 
reHubmlsalon,  and  at  the  July  term,  1885, 
on  motion  of  Denny,  appellee,  the  case 
was  dismissed  2  Wash.  T.  86U,  7  Pac. 
Rep.  892.  A  petition  for  a  rehearing  was 
filed  and  denied,  whereupon  a  petition  for 
a  writ  of  maodamvn  was  tiled  in  the  su- 
preme court  of  the  United  ijtates,  and  on 
March  21, 1887,  the  writ  was  issued,  direct- 
ing the  supreme  court  of  the  territory  to 
proceed  to  hear  and  determine  the  appeal 
upon  the  merits.  Ex  parte  Parker,  120 
U.  S.  737,  7  Snp.  Ct.  Rep.  767.  Under  this 
order  of  the  supreme  court  the  ease  was 
argued,  submitted,  and  decided,  and  the 
decision  is  to  be  found  in  8  Wash.  T.  598, 
21  Pac.  Bep.  386.  From  this  decision  an 
appeal  was  taken  to  the  supreme  court  of 
the  United  States.  After  briefs  had  been 
prepared,  and  the  case  argued  and  snb- 
raltt«d,  the  supreme  court  of  the  territory 
made  an  order  requiring  a  brief  and  tran- 
script made  of  those  portions  of  the  testi- 
mony relied  upon  by  the  respective  par- 
ties to  be  made  and  printed.  The  respond- 
ent was  not  allowed  to  recover  extra 
compensation  lor  any  services  rendered 
therein,  except  those  relating  to  the  peti- 
tion for  a  rehearing,  and  tbe  application 


In  the  United  States  supremcbcoort  for  tta« 
writ  of  mandamus,  and  for  DJTcparlng  the 
brief  and  transcript  of  testimony  under 
the  order  of  the  territorial  court.  The 
case  of  Parker  v.  Dacres  was  decided  by 
the  supreme  court  of  the  territory  on  tbe 
merits,  (see  2  Wash.  T.  489,  7  Pac.  Rep. 
893,)  appealed  to  tbe  supreme  court  of  the 
United  States,  and  there  decided  on  March 
5.  1889, ( see IKOU.  H.  43,  9  Sup.  Ct.  Rep.  433.) 
No  additional  charges  are  made  in  this 
case.  The  case  of  Parker  v,  Dacres  was, 
on  motion,  dismissed  from  the  supreme 
court  of  tbe  territory  at  the  July  term, 
1884.  See  2  Wash.  T.  862,  7  Pac.  Rep.  862. 
A  petition  for  a  rehearing  was  filed  and  de- 
nied, whereupon  a  petition  for  a  writ  ot 
maadamiiB  was  filed  in  the  aupreme  court 
of  the  United  States;  and  on  May  18, 
1889,  the  said  court  directed  the  supreme 
court  of  the  territory  to  proceed  and  hear 
the  said  cause  on  the  merits,  (see  131  U.  S. 
221,  9  Sup.  Ct.  Rep.  708;)  and  afterwards, 
on  March  7, 1890,  the  supreme  court  of  the 
state  decided  the  said  appeal  onthemeiits, 
(seel  Wash.  St.  190,  24  Pac.  Rep.  192.)  No 
recovery  for  extra  compensation  was  had 
in  this  case,  except  in  relation  to  the  peti- 
tlon  for  a  rehearing  and  tbe  application 
for  the  writ  of  mandamaa.  For  the  other 
cases  mentioned  In  said  contract  no  claim 
Is  made  outside  the  contract  price. 

The  court,  over  the  objections  of  the  de- 
fendant,  allowed  the  plaintiff  to  show  the 
value  of  the  services  rendered  by  him  in 
preparing  tbe  petition  for  a  rehearing  in 
the  supreme  court  of  the  territory  of 
Washington  in  the  case  of  Denny  v. 
Parker,  and  for  clerical  work  in  collating 
and  digesting  the  testimony  in  said  case; 
also  as  to  the  value  of  his  services  in  pre- 
paring the  petiUon  for  a  rehearing  in  the 
case  of  Parker  v.  Dacreit,  and  for  services 
in  preparing  the  petitions  for  writs  of 
mandamtjs  in  said  cases,  and  preparing 
briefs  thereon  in  tbe  supreme  court  of  tbe 
United  States.  In  this  the  defendant 
claims  the  court  erred.  He  claims  all  of 
said  services  were  required  of  the  plaintiff 
under  his  written  contract  aforesaid. 
That  the  contract  does  not  provide  in 
what  manner,  or  for  what  purpose,  be 
was  to  take  said  cases,  or  any  of  them,  to 
the  supreme  court  of  the  United  States, 
but  that  he  agreed,  in  consideration  of 
the  9500,  to  take  said  cases  there  if  re- 
quired, and  prepare  briefs  for  their  argu- 
ment. That  those  cases  were  taken  to 
the  supreme  court  on  petitions  for  writs 
ot  mandamus,  instead  of  by  appeal  or 
writ  of  error,  could  not  make  any  differ- 
ence so  far  as  tbe  plaintiff's  right  to  com- 
pensation was  cuncemed;  and  in  doing 
that  work  be  did  simply  what  he  had 
af>reed  to  do  in  his  contract,  and  was  not 
entitled  to  receive  any  additional  com- 
pensation therefor.  That  he  also  agreed 
in  the  written  contract  to  prosecute  the 
case  of  Denny  v.  Parker  to  the  supreme 
court  of  the  territory  of  Washington,  and 
prepare  briefs  for  the  argument  thereof, 
and  that  whatever  services  he  performed 
in  that  case  were  done  under  and  came 
within  what  was  required  of  him  by  the 
contract,  and  that  the  terms  of  the  con. 
tract  would  require  bim,  if  he  supposed, 
in  tbe  exercise   of  reasonable  cure  and 
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diligence  as  an  attorney,  that  he  Bhonld 
prepare  and  tile  petitions  for  a  rehearing 
in  any  of  said  caseu  in  tlie  supreme  court  o{ 
the  territory  ol  Wa8bin(;ton,  to  do  so,  and 
that  he  was  not  entitled  to  any  additional 
compensation  therefor.  The  respondent 
contends  that  these  services  were  not  pro- 
vided lor  in  the  'written  contract,  and 
-were  not  within  the  contemplation  ot  the 
parties  when  said  contract  was  entered 
Into;  that  It  only  provided  lor  such 
services  as  were  usual  and  ordinary  in 
character,  and  that  the  services  lor  which 
the  respondent  was  allowed  to  recover 
outside  of  the  contract  in  the  cases  speci- 
fied were  additional  servicesof  an  unusual 
and  extraordinary  character.  He  con- 
tends that  the  construction  given  by  the 
court  to  the  written  contract  was  more 
favorable  to  the  appellant  than  it  should 
have  been,  as  at  the  time  of  making  the 
contract  the  case  of  Denny  v.  Farl^er  had 
been  argued  and  submitted :  and  it  must 
be  presumed  that  it  was  contemplated  by 
the  parties  that  the  services  required  by 
the  contract  had  been  rendered,  except 
such  as  might  be  necessary  to  talce  said 
case  to  the  supreme  court  ot  the  United 
States,  If  required  so  to  do;  and  that,  un- 
der the  construction  given  by  the  court 
below,  the  respondent  was  required  to 
render  services  in  the  supreme  court  of 
the  territory  in  this  case,  and  also  in 
Parker  v.  Dacres,  after  said  cases  had  been 
dismissed  from  such  court.  Respondent 
insists  that  upon  such  dismissal  the  cases 
had  been  taken  through  the  courts  of  the 
territory  of  Washington.  But  after  they 
were  reinstated  by  order  ot  the  supreme 
court  of  the  United  States,  under  the 
mandamus  proceedings,  he  again  argued 
and  submitted  them  for  final  determina- 
tion, for  which  he  was  not  allowed  to  re- 
cover. He  claims  that  the  petitions  tor 
rehearing  are  not  withiii  the  contract, 
and  will  not  be  implied,  because  It  is  an 
unusual  proceeding,  made  after  a  final 
determination,  and  after  the  case  has  been 
once  through  the  court;  and  also  that 
the  services  rendered  in  digesting  and 
brieflng  the  testimony  In  the  case  of  Den- 
ny V.  Parker  were  rendered  under  an 
order  ol  the  supreme  court  which  was 
outside  ol  the  usual  requirements  relatlnie; 
to  cases  on  appeal,  and  were  rendered 
after  the  case  had  once  been  dismissed 
Ironi  the  supreme  court,  and  had  been  re- 
Instated  under  the  direction  of  the  su- 
preme court  ol  the  United  States.  That 
it  cannot  be  successfully  contended  that 
the  services  rendered  in  securing  writs  of 
mandamus  are  covered  by  the  terms  of 
the  contract  In  question.  That  the  writ 
of  mandamus  was  formerly  a  high  pre- 
rogative writ,  and  is  issued  in  the  name 
of  the  people  by  the  supreme  court,  direct- 
ed to  some  court  of  Inferior  Jurisdictloii, 
requiring  the  doing  of  some  particular 
thing  therein  specified,  and  is  not  a 
method  of  appeal,  and  cannot  be  resorted 
to  in  cases  where  an  appeal  or  writ  of 
error  will  lie.  That  the  effect  of  an  appli- 
cation tor  a  writ  ot  mandamus  \aBot  to 
take  the  case  from  a  lower  court  to  the 
court  of  superior  Jurisdiction,  and  in  fact 
and  law  the  case  remains  In  the  lower 
court,  but  the  order  is  made  directing  the 


subordinate  court  to  proceed  and  act. 
That,  under  the  contract,  the  respondent 
could  be  required  to  take  these  cases  to 
the  supreme  court  of  the  United  States  by 
appeal  or  writ  of  error,  and  to  prepare 
briefs;  but  that  it  cannot  be  contended  tie 
could  be  required  to  make  an  application 
lor  a  writ  ol  mandamus.  "It  is  a  lunda- 
niental  rule  that  in  the  construction  of 
contracts  the  courts  may  look  not  only 
to  the  language  employed,  but  to  the  sub- 
ject-matter and  surrounding  circnmstan- 
ces,  and  may  avail  themselves  of  the  same 
light  which  the  parties  possessed  when 
the  contract  was  made. "  Morriara  v.  0. 
S.,  107  U.  S.  441,  2  Sup.  Ct.  Rep.  536.  "Al- 
though a  written  agreement  cannot  be 
varied  [by  addition  or  subtraction]  by 
proof  of  the  circumstances  ont  of  which  it 
grew  and  which  surrounded  its  adoption, 
yet  such  circumstances  are  constantly  re- 
sorted to  for  the  purpose  of  ascertaining 
the  subject-matter  and  the  standpoint  of 
the  parties  in  relation  thereto.  Without 
some  knowledge  derived  from  such  evi- 
dence, it  would  be  impossible  to  compre- 
hend the  meaning  ol  an  instrument,  or  tiie 
effect  to  be  given  to  the  words  ol  which 
it  is  composed.  This  preliminary  knowl- 
edge is  as  indispensable  as  that  ol  the 
language  In  which  the  instrument  is  writ- 
ten. A  reference  to  the  actual  condition 
ol  things  at  the  time,  as  they  appeared  to 
tlie  parties  themselves,  is  olten  necessary 
to  prevent  the  court,  in  construing  their 
language,  from  failing  into  mistakes,  and 
even  absurdities."  Reed  v.  Insurance  Co., 
95  U.  S.  23;  Maryland  v.  Railroad  Co.,  22 
WaU.  Ill ;  Hildebrand  v.  Fogle.  20  Ohio 
147.  "In  cases  where  the  language  used 
by  the  parties  to  the  contract  is  indefi- 
nite or  ambiguous,  and  hence  of  doubt- 
ful construction,  the  practical  interpreta- 
tion of  the  parties  themselves  is  entitled 
to  great,  if  not  controlling,  inflnence.  Tii«» 
interest  of  each  generally  leads  him  to  a 
construction  most  favorable  to  himself, 
and  when  the  difference  has  become  seri- 
ous, and  beyond  amicable  adjustment,  it 
can  be  settled  only  by  the  arbitrament 
ol  the  law.  But  in  an  executory  con- 
tract, and  where  its  execution  necessarily 
involves  a  practical  construction.  If  the 
minds  of  both  parties  concur,  there  can  be 
no  great  danger  in  the  adoption  of  it  by 
the  court  as  the  true  one. "  Chicago  v. 
Sheldon,  9  Wall.  50. 

This  contract  should  receive  a  reason- 
able construction,  with  an  aim  to  get  at 
the  true  intent  of  the  parties  in  entering 
into  it,  as  expressed  by  its  language,  of 
course,  but  also  as  applied  to  tlie  aubject- 
matter,  and  the  then  existing  situntioa. 
That  there  was  no  attempt  therein  on 
the  art  ot  Isham  to  drive  a  sharp  bargain, 
or  to  overreach  Parker,  is  apparent. 
There  is  nothing  in  the  language  em- 
ployed, and  there  was  nothing  in  the  sit- 
uation, to  indicate  a  design  upon  the 
part  ot  Isham  to  cunningly  word  the  con- 
tractso  that  there  would  be  room  for  him 
to  recover  additional  compensation  for 
services  in  those  cases.  Nor  is  there  any- 
thing to  indicate  that  it  was  intended  to 
cover  absolutely  and  under  all  manner  of 
contingencies  whatever  services  ahonld 
be  rendered  necessary  therein.    It  is  evi- 
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dent  that  the  parties  only  had  in  view  the 
uBnal  services  ordinarily  rendered  in  such 
cases.  Neither  thouKht  of  anything  else, 
or  supposed  for  a  moment  that  any  other 
character  of  services  would  be  required 
In  the  conduct  of  said  cases  beyond  what 
was  iiHua]  and  ordinary.  The  ordinary 
service  to  be  rendered  In  the  prosecution 
and  defense  of  the  cases  specified,  to  carry 
them  through  the  territorial  courts,  and 
to  prosecute  or  defend  an  appeal  therein 
in  the  supreme  court  of  the  United  States 
if  required  so  to  do,  was  not  a  matter 
of  speculation  at  all,  hnt  was  well  defined 
by  the  practice  and  understood.  Now, 
upon  what  principle  of  justice  should  the 
court  Import  anything  else  into  the  con- 
tract? Why  should  the  fact  that  unusual 
difficulties  presented  themselves  to  be 
overcome  in  the  prosecution  of  such  cases, 
requiring  the  work  to  be  more  than  twice 
done  over,  and  that  an  exceptionally 
arduous  and  devious  course  was  allotted 
to  them  in  their  lifetime,  be  Isham's  mis- 
fortuue  instead  of  Parker's,  unless  the 
same  was  due  to  Isham's  fault?  It  was 
the  client's  interests  which  were  at  stnke, 
and  the  benefits  to  be  derived  from  a  suc- 
cessful termination  would  belong  to  him. 
The  right  of  the  parties  to  contract  with 
each  other  in  the  premises  of  course  Is  not 
questioned,  and  the  attorney  had  done 
nothing  for  which  he  deserved  punish- 
ment. His  professional  conduct  of  the 
cases,  as  far  as  matters  of  practice  were 
concerned,  was  vindicated  by  the  highest 
court  in  the  land.  Because  the  cases 
went  against  his  client  ultimately  upon 
the  law  and  the  facts  would  make  no 
difference  as  to  his  right  to  recover  pay  for 
his  services,  for  he  was  not  an  insurer  of 
results;  he  was  only  bound  to  bring  a 
reasonable  degree  of  skill  and  diligence  to 
tbeir  prosecution.  There  is  nothing  to 
show  that  the  client  was  in  any  wise  mis- 
led in  entering  into  this  contract,  or  that 
his  attorney  In  any  way  subsequently 
led  him  to  believe  that  the  services  in 
question  were  provided  for  in  the  con- 
tract. 

While,  under  ordinary  circumstances, 
the  contract  in  question  would  have  cov- 
ered all  the  services  necessary  to  he  ren- 
dered by  an  attorney  in  the  prosecution 
and  defense  of  those  cases,  yet.  under 
the  pe<!ullar  difficulties  in  which  they  be- 
came involved,  and  the  circumstances 
surrounding  the  dealings  between  the  par- 
ties to  this  action  with  reference  to  said 
business,  as  shown  by  the  testimony,  it  is 
evident  that  tliere  is  no  principle  of  Justice 
or  question  of  public  policy  calling  upon 
the  court  to  say  as  a  matter  of  law  that 
all  of  the  services  so  rendered  should  be 
held  to  be  within  the  services  required  by 
the  written  contract;  that  it  included 
services  very  unusual  in  character,  al- 
though subsequently  rendered  necessary 
by  unlooked  for  contingencies,  as  well  as 
those  of  a  common  and  ordinary  nature. 
The  jpalons  regard  that  the  law  rightfully 
exercises  in  i)rotectlng  the  Interests  of  the 
client  In  his  dealings  with  his  attorney 
should  not  be  allowed  to  operate  so  far 
as  to  work  a  rank  injustice  to  the  attor- 
ney In  matters  where  it  is  apparent  there 
C'juld  have  been  no  possible  design  on  the 


attorney's  part  to  overreach  his  client  In 
entering  into  the  contract.  That  the 
cases  had  such  a  hard  road  to  travel  was 
the  client's  misfortune,  and  we  are  of  the 
opinion  that  the  attorney  could  not  have 
been  compelled  to  argue  them  a  second 
time  In  the  supreme  court  of  the  territory 
withont  additional  compensation;  and 
the  same  is  true  with  regard  to  the  peti- 
tions for  a  rehearing.  If,  however,  such 
work  should  be  rendered  necessary  by 
some  wrong  or  fault  upon  the  part  of  the 
attorney,  the  rule  would  be  different,  and 
he  might  be  liable  for  the  damage  result- 
ing to  his  client  as  well;  but  not  where 
the  same  is  occasioned  by  something 
which  the  court  had  overlooked,  or  upon 
the  court's  mistake.  We  think,  however, 
the  law  goes  this  far:  that,  where  a  con- 
tract like  the  one  here  exists  between  the 
attorney  and  client,  if  theattomey  should 
prepare  and  file  a  petition  for  a  rehearing, 
or  should  reargue  the  cases,  or  portonn 
any  other  unusual  professional  services 
therein,  where  there  was  no  further  un- 
derstanding or  request,  and  wliere  there 
was  nothing  to  show  that  It  was  under- 
stood by  the  client  that  such  services  were 
ontside  of  or  In  addition  to  the  services 
provided  for  by  the  contract  of  employ- 
ment, the  attorney  should  be  precluded 
from  recovering  anything  In  excess  of  the 
contract  price.  But  in  this  case  there  was 
testimony  introduced,  which,  If  true,  was 
competent  to  show  that  the  petitions 
filed  for  a  rehearing  In  the  cases  uf  Denny 
V.  Parker  and  Parker  v.  Dacres  upon  their 
dismissal  by  the  territorial  supreme  court 
were  only  filed  preliminary  to  and  as  a 
necessary  step  to  allow  a  sufficient  show- 
ing to  be  made  In  the  proceedings  to  ob- 
tain the  writs  of  mandamus;  that,  if  it 
had  been  determined  not  to  apply  for 
these  writs,  the  rehearing  would  not  have 
been  asked  forlneitberof  these  cases;  that 
these  petitions,  as  well  as  the  applica- 
tions for  said  writs,  were  regarded  by  Par- 
ker, as  well  as  by  Isham,  as  outside  of 
the  services  provided  for  in  the  written 
contract.  Neither  Parker  nor  Isbam 
seemed  to  have  any  confidence  In  their 
being  able  to  make  a  sufficient  showing, 
or  one  which  the  territorial  court  would 
deem  auflicient,  to  warrant  the  setting 
aside  of  the  Judgments  of  dismissal,  and 
allowing  the  caseu  to  be  again  submitted 
on  the  merits.  But  It  was  considered  nec- 
essary to  make  the  application  as  a  basis 
upon  which  to  apply  for  the  writs  nXmaa- 
ftamua.  In  order  that  there  might  be  no 
doubt  as  to  their  having  first  completely 
exhausted  their  remedy  in  the  lower  court, 
and  that,  so  far  as  it  related  to  the  terri- 
torial court.  It  was  more  a  matter  of  form 
than  one  from  which  they  expected  sub- 
stantial benefit ;  and  that  Parker,  under- 
standing the  situation  of  the  cases,  spe- 
cially requested  Isham  to  prepare  and  file 
these  petitions,  and  to  apply  for  the  writs 
of  mnndamus.  The  testimony  was  prop- 
erly admitted. 

The  respondent  Is  right  In  his  conten- 
tion as  to  the  applications  for  the  writs  of 
mandiimrm.  This  was  not  a  taking  of  the 
caHcs  to  the  Fnited  States  supreme  court 
within  the  meaning  of  the  contract.  It 
was  an  unusual  proceeding,  and  was  re- 
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sorted  to,  aa  rwpondent  contenda,  to 
compel  the  territonal  court  to  proceed  to 
a  hearing  and  dispoaltion  of  the  cases 
npon  the  merits,  and  was  in  no  wise  pru- 
Tlded  for  iu  the  contract  or  wlthiu  the 
contemplation  of  the  parties. 

The  same  is  trae  with  regard  to  the 
preparation  of  the  digest  or  abstract  of 
the  testimony  In  the  case  of  Denny  t. 
Parljer.  This  was  a  very  unusual  order, 
rendered  necessary  by  the  exceeding  length 
of  the  teatiuiuny,  and  was  in  fact  made 
after  the  caae  had  been  art^ued  and  sub- 
mitted. It  appears  that  the  court  would 
not  allow  respondent  to  recover  anything 
for  the  profesalnnul  work  in  selecting  the 
testimony  deemed  material,  or  In  digest- 
ing it,  but  only  tor  the  clerical  work  In 
preparing  it  or  reducing  it  to  writing. 
The  written  contract  did  not  bind  the 
respondent  to  perform  such  work  as  this, 
which  was  purely  clerical.  Had  he  hired 
a  clerk  to  do  this  writing,  and  the  re- 
spondent simply  selected  and  dictated 
that  which  was  to  be  written,  certainly 
appellant  would  have  been  chargeable 
with  the  expense  ot  the  work  performed 
by  the  clerk.  The  appellant  can  tonnd  no 
error  on  the  pretnisea. 

Another  ground  of  error  aliegfed  arises 
upon  the  second  cause  of  action,  and  is  as 
follows:  The  plaintiff  was  asked  by  his 
attorney  whether  he  performed  other 
services  for  the  defendant,  by  way  of 
counsel  or  otherwiae.  This  qaeation  was 
objected  to  by  counsel  tor  defendant,  on 
the  ground  that  there  was  no  itemiced  ac- 
count  furnished,  as  required  by  the  stat- 
nte,  and  demanded  by  defendant;  there 
being  an  itemiEed  account  tiled,  but  not 
verified  or  furniabed  to  defendant,  as  re- 
quired  by  the  statute,  and  containing  no 
sufHcient  statement  ot  items  as  to  said 
cause  of  action  to  which  aaid  question 
related.  Counsel  for  plaintiff  then  asked 
permiaaion  to  file  an  affidavit  of  Mr. 
laham'a,  explaining  the  reason  wh.v  tliia 
account  was  in  theahape  it  was,  which  per- 
misaion  was  granted  by  the  court,  where- 
upon an  afflilavit  was  filed,  upon  which 
leave  of  the  court  was  asked  to  verify  the 
account,  which  was  granted,  all  of  which 
was  excepted  to  by  defendant.  Section  03 
of  the  Code  of  18S1  was  the  statute  referred 
to,  and  It  is  as  follows:  "Sec.  93.  It  shall 
not  be  necessary  tor  a  party  to  set  forth 
In  a  pleading  a  copy  ot  the  Instrnment  in 
writing,  or  the  items  of  an  account  there- 
in alleged;  but,  unless  he  file  a  certified 
copy  thereof  with  such  pleadings,  and 
serve  the  same  on  the  adverse  party,  be 
shall,  within  ten  days  after  a  demand 
thereof  in  writing,  deliver  to  the  adverse 
party  a  copy  of  such  instrument  of  writ- 
ing, or  the  items  of  an  account,  verified  by 
bis  own  oath,  or  that  of  his  agent  or  at- 
torney, to  the  effect  that  he  bellevea  it  to 
be  true,  or  be  precluded  from  giving  evi- 
dence thereof.  The  court,  or  judge  there- 
of, may  order  a  further  account  when  the 
one  delivered  la  defective;  and  the  court 
may,  in  all  cases,  order  a  bill  of  particu- 
lars of  the  claim  of  either  party  to  be  fur- 
niahed."  In  relation  to  the  demand  for  a 
bill  of  particulars,  the  following  are  the 
facts:  Demand  was  made  upon  plaintiff, 
and  a  bill  of  particulars  was  furnished  to 


the  defendant;  but  by  mistake  the  sig- 
nature to  the  verification  was  omitted. 
Afterwards — but  two  months  before  the 
trial — the  defendant  filed  a  motion  in  the 
superior  court,  asking  that  the  itemiwd 
account  be  made  more  definite  and  cer- 
tain, but  did  not  call  said  motion  up  for 
bearing  prior  to  the  commencement  of  the 
trial  ot  said  action.  It  was  taken  up  at 
the  time  referred  to  during  the  progress 
of  the  trial.  The  affidavit  then  filed 
showed  that  a  portion  of  the  plaintiff's 
books,  which  contained  the  itemized  state- 
ment of  the  account,  had  been  lost  at 
Portland,  Or.,  and  the  balance  destroyed 
attheSeattle  Ore;  and  thathe  was  unable 
to  furnish  the  itemiseU  account;  and 
thereupon  the  court  overruled  and  denied 
the  motion  of  the  defendant  for  a  further 
itemised  statement.  The  clause  in  the  bill 
of  particulars  relating  to  this  cause  ot 
action  reads  as  follows:  "May  14th  to 
Aug.  Ist,  1890.  Advised  in  all  road  matterg, 
cash  en  try  land  cases,  hel  ped  make  briefs 
for  Washington  C.  S.  Land  Dept.,  ad- 
vanced money  for  telegraph  and  express, 
drawing  wills,  and  general  work  as  his 
attorney,  »2,000.00. "  The  May  14th  referred 
to  was  of  the  year  1884.  It  was  meutloued 
elsewhere  in  the  bill  of  items  with  the 
year  stated,  and  also  In  the  contract. 
The  defendant  seems  to  have  understood 
it  to  mean  May  14th,  1S84,  as  he  made  no 
special  point  over  the  oiuission  ot  the 
year  in  theclanse,  and  no  May  14th  ot  any 
other  year  was  anywhere  given.  The 
plaintiff  testified  he  did  not  have  the  con- 
tract when  he  made  out  the  account,  and 
be  had  forgotten  its  date;  that  he  had 
supposed  It  was  of  an  earlier  date.  He  ad- 
mitted on  cross-examination  that  he  could 
not  reco.ver  for  any  work  under  this  cause 
of  action  done  prior  to  December  80,  1884, 
the  date  ot  the  contract;  and  the  court 
instructed  the  jury  that  he  could  not  re- 
cover for  it.  No  point  is  made  that  he 
was  allowed  to  prove  the  rendering  ot 
any  such  services  after  June  1,  18ti8,  the 
time  alleged  iu  the  complaint.  The  plain- 
tiff testified  he  had  acted  as  Parker's  at- 
torney generally,  iu  all  of  his  business 
since  said  time;  that  some  of  it  was  in  rt>^ 
lation  to  road  matters;  that  Parker 
owned  a  good  deal  of  land,  and  was  in- 
terested in  a  good  many  roads,  either  in 
getting  them  established,  or  in  opposing 
the  same,  or  in  getting  a  change  of  loca- 
tion; that  he  was  a  contentious  man, 
and  had  many  difficulties  with  various 
people  in  his  dealings.  A  good  deal  ot  tes- 
timony was  given  by  the  plaintiff  as  to 
the  character  and  amount  of  the  services 
rendered  by  the  plaintiff  for  the  defendant, 
such  services  being  in  the  way  of  counsel, 
appearing  before  the  United  States  land 
oHlce  and  the  board  of  county  coiumis- 
slonera  iu  matters  in  which  Parker  was 
either  prosecuting  or  defending,  and 
drawing  various  legal  documents  for  him. 
The  plaintiff  could  not  give  any  of  the 
dates  other  than  the  years,  and  the  sea- 
sons of  the  years,  in  some  instances.  He 
testified  that  the  defendant  was  in  his 
office  on  such  business  almost  dally,  and 
often  three  or  four  times  a  day:  that  it 
occuiiied  a  good  portion  of  his  time:  that 
he  also  kept  a  clerk,  and  that  the  detend- 
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ant  monopoUced  a  Kood  portion  of  hia 
clerk's  time.  He  testified  tliat  tiiH  said 
services,  for  wbicb  lie  souKtit  to  rectiver  in 
bis  second  cause  of  action,  were  worth  at 
least  9500  a  year.  A  number  of  otiier  wit- 
nesses were  called,  who  corroborated  tbe 
plaintiff  In  bis  testimony  as  to  the  char- 
acter and  amoDot  of  snch  work  performed 
for  tbe  defendant.  Several  attorneys 
were  called,  who  testified  that  they  heard 
the  testimony  regarding  such  services, 
and  that  said  services  were  worth  faOO 
or  more  per  year.  Ail  of  this  testimony 
was  ot)]ected  to  by  the  defendant,  on  the 
fcroands  that  It  was  incompetent  and  im- 
material, and  because  the  plaintiff  bad 
failed  to  comply  with  thestatutein  regard 
to  furnishing  an  itemized  account. 

Tbe  appellant  contends  that  tbe  said 
section  of  the  Code  is  distinct  in  its  provi- 
sions; that,  unless  an  itemised  account  be 
fnrnlsbed,  tbe  party  shall  be  precluded 
from  giving  evidence  thereof;  that  no  au- 
thority Is  given  the  court  to  excuse  the 
party  from  furnishing  an  itemized  account, 
and  that  the  elTeot  of  the  statute  is  to  pre> 
elude  tbe  party  from  giving  evidence  in 
support  of  the  cause  of  action,  unless  he 
has  furnished  tbe  items  of  tbe  account 
wben  required  by  the  adverse  party;  that 
the  only  authority  the  court  has  is  to  or- 
der a  farther  account  when  the  one  deliv- 
ered is  defective;  that  tbe  court  in  this 
case  had  the  power  to  order  a  farther  ac- 
count, not  only  by  requiring  the  plaintiff 
to  verify  it.hnt  also  to  give  fully  the  items 
thereof;  bat  be  insists  that  under  the  sec- 
tion of  tbe  statute  referred  to  tbe  court 
bad  no  right  or  authority  to  excuse  the 
plaintiff,  upon  any  kind  of  a  showing  he 
might  make,  from  furnishing  items  of  the 
account  upon  which  this  cause  of  action 
was  based.  Ue  further  Insists  that  the 
court  erred  in  admitting  the  evidence  in 
support  of  the  said  second  cause  of  action, 
and  particularly  that  part  of  it  relating 
to  counseling  end  advising  defendant,  for 
the  reason  that,  where  an  attorney  is  per- 
forming service  for  a  client  under  a  con- 
tract in  certain  business  such  as  plaintiff 
was  performing  for  defendant  in  this  case, 
the  attorney  is  not  entitled  to  charge  for 
consultation  and  advice,  unless  he  is  a ttle 
to  show  that  tbe  defendant  expressly 
proirilsed  to  pay  therefor,  or  that  some 
special  agreement  was  made  which  would 
entitle  the  attorney  to  charge  for  such 
consultation  and  advice.  Tbe  respondent 
contends  that  appellant  is  not  in  a  posi- 
tion to  avail  himself  of  the  objection  that 
the  Itemized  account  was  not  verified,  as 
what  purported  to  be  a  verified  copy  of 
the  account  was  served  upon  him,  as  Is 
shown  by  the  record,  within  the  time  re- 
quired by  law,  and  noolijection  was  made 
because  of  the  lack  of  verification.  His 
motion  was  only  to  require  the  plaintiff 
to  file  an  additionaliteraized  account,  and 
In  response  to  this  motion  the  plaintiff 
made  the  showing  of  facts,  by  affidavit, 
to  the  effect  as  aforesaid,  whereupon  the 
court  denied  the  motion.  He  contends 
that  the  section  of  the  Code  aforesaid  is 
directory  only,  and,  as  it  was  ImposHible 
for  the  plaintiff  to  furnish  an  itemized  ac- 
count, it  would  be  unreasonable  to  con- 
tend that,  under  snch  circumstances,  be 


would  be  precluded  from  giving  evidence 
regarding  bis  account. 

Tbe  bill  of  Items  was insuSlclent, against 
a  good  objection,  to  admit  of  the  proof 
which  was  offered.  It  is  true  that  the 
court  ban  n  reasonable  discretion  In  the 
premises,  (see  Ferry  v.  King  Co.,  '2  Wash. 
St.  337.  26  Pac.  Rep.  637,)  and  it  was  so 
held  nnder  a  very  similar  statute  by  the 
supreme  court  of  Colorado,  (Bobbins  v. 
Butler,  13  Colo. 496,  22  Pac.  Rep.  Hm.)  But 
tbe  plaintiff  could  have  furnished  a  more 
specific  statement  than  theone  he  did  pro- 
vide. Upon  his  cross-examination  he  was 
able  to  give  the  names  of  opposing  parties 
in  a  number  of  instances  with  whom  his 
client  had  legal  controversies,  wherein  the 
plaintiff  was  called  upon  to  act,  which 
were  not  Included  in  the  written  contract, 
and  came  within  the  second  cause  of  ac- 
tion pleaded.  He  could  tell  of  various 
matters  wherein  he  had  given  professional 
advice  to  tbe  defendant,  and  was  able  to 
give  a  more  particular  description  of  the 
business  generally, and  he  should  have  fur- 
nished as  specifica  statement  of  such  mat- 
ters In  his  hill  of  particulars  as  he  could 
have  furnished  under  the  circumstances. 
Because  the  plaintiff  could  not  give  the 
items  with  the  particularity  which  good 
practice  and  a  due  regard  for  tbe  riglits  of 
the  defendant  would  require  where  tbe 
same  can  be  given,  would  not  excuse  him 
from  giving  the  best  statement  be  was 
able  to  give.  The  defendant  was  entitled 
In  the  bill  of  particulars  to  have  all  the  in- 
formation the  plaintiff  could  furnish  him 
with.  After  such  a  statemenllsfurnished, 
where,  without  the  fault  of  the  plaintiff, 
be  should  be  unable  to  give  a  more  specific 
one.  he  should  not  he  precluded  from  tes- 
tifying. The  tact  that  the  plaintiff  here 
could  not  give  the  date  of  each  item,  or 
give  specifically  tbe  particulars  of  each 
transaction,  would  only  go  to  the  weight 
of  the  proof  according  to  the  bearing  It 
might  have  thereon  In  the  minds  of  tbe 
Jury.  This  was  the  plaintiff's  misfortune, 
coming,  as  be  says,  from  the  loss  of  his 
books  of  account,  but  it  only  went  to  the 
weight  of  his  testimony,  and  not  to  its 
competency.  But  the  defendant's  objec- 
tion to  the  bill  of  items,  and  the  testimony 
thei-eunder,  made  at  tbe  trial,  came  too 
late.  Although  the  plaintiff  did  not  give 
as  particular  a  description  in  hin  bill  of 
items  of  his  claims  under  the  second  cause 
of  action  as  his  subsequent  testimony 
showed  be  could  have  given,  and  while  we 
would  not  have  held  the  same  sufficient 
against  a  proper  demand  for  a  more  par- 
ticular statement,  yet,  as  there  was  ap- 
parently a  bonattUe  attemptmadeto  com- 
ply with  the  defendant's  demand  for  an 
Itemized  statement  by  filing  the  purport- 
ed bill  of  particulars,  which  did  give  a  gen- 
eral statement  of  the  character  of  these 
claims,  stating  the  amount  demanded 
thereon.  If  the  defendant  was  not  satisfied, 
therewith  he  should  have  seasonably 
moved  against  it.  The  bare  filing  of  the 
motion  was  not  sufficient.  He  could  not 
allow  It  to  lie  dormant,  as  If  abandoned,. 
and  enter  upon  the  trial  without  objec- 
tion, and  then  object  to  the  proof  on  the 
grounds  that  tbe  statement  was  insuffi- 
cient.   He  was  the  moving.  part>-,^ad  it. 
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wa6  incuiDbent  on  him,  under  the  circum- 
stances ot  this  case,  to  see  that  some  ac- 
tion was  duly  taken  in  the  premises.  See 
Dennlson  v.  Smith,  1  Cal.  437 ;  Tool  Co.  v. 
Prader,  32  Ca).634;  Conner  v.  Hutchinson, 
17  Cal.  281. 

It  Ifi  claimed  that  the  proof  ot  the  value 
ot  these  services,  as  given  by  the  other  at- 
torneys, who  were  witnesses,  and  testitted 
as  to  what  the  rendering  of  auch  services 
as  testified  to  by  the  plaintiff  was  worth 
per  year,  was  incompetent;  thattbe plain- 
tiff could  only  recover  the  value  of  each 
specific  Item  which  he  couid  prove,  and 
that  no  proof  of  a  general  value  in  this 
way  was  permissible.  This  objection  Is 
not  well  taken.  A  proper  foundation  bad 
been  laid  for  such  proof  of  value  by  testi- 
mony going  to  show  the  character  of  such 
services,  and  the  time  occupied  in  render- 
ing the  same.  Our  attention  was  called 
to  the  case  of  Tates  v.  Shepardson,  27 
Wis.  239,  but  the  facts  of  that  case  were 
different  from  the  facts  here.  It  appears 
by  the  original  opinion  in  that  case,  and 
the  opinion  rendered  upon  the  motion  for 
a  rehearing,  that  the  plaintiff  there  sought 
to  recover  $1,000  a  year  as  a  general  re- 
tainer or  counsel  fee,  in  addition  to  the 
services  rendered  by  him  during  said  time, 
which  he  specified  in  his  bill  of  particulars, 
and  was  allowed  to  prove  and  recover  for; 
that  he  made  no  charge  tor  such  services 
at  the  time  they  were  rendered.  At  page 
245  the  court  says:  "He  did  not  offer  to 
show  the  amount  of  professional  advice 
given,  or  what  were  the  specific  services 
rendered,  aside  from  those  included  in  bis 
bin  of  particulars,  so  that  the  defendant 
could  meet  the  same  by  proof  as  to  what 
they  were  reasonably  worth."  Stress 
was  laid  npon  the  fact  that  the  piaintiH 
there  had  made  no  charge  for  the  services 
for  which  lie  claimed  the  $1,000  a  year  dur- 
ing the  years  in  which  they  were  rendered, 
while  he  did  make  charges  for  his  other 
services,  and  was  able  to  give  the  items 
thereof.  Here  it  appears  by  the  plaintiff's 
testimony  that  he  charged  for  all  the  serv- 
ices for  which  he  sought  to  recover  in  the 
second  cause  of  action  at  the  time  they 
were  rendered ;  and  in  bis  affidavit,  made 
to  show  his  inability  to  give  the  items 
thereof  in  his  bill  of  particulars,  which  la 
contained  in  the  record,  he  says  that  his 
books  of  account  which  were  lost  and 
burned  contained  a  full  Itemized  account  of 
all  of  said  business.  The  plaintiff's  ease  as 
made,  and  the  admission  of  the  proof  re- 
ferred to  as  to  yearly  value  in  particular. 
Is  directly  sustained  by  Haghes  v.  Invest- 
ment Co.,  21  Fed.  Rep.  169.  The  plaintiff's 
testimony  here  makes  a  stronger  case  than 
the  one  there  proved,  and  both  parties  re- 
lied upon  the  authority  of  the  case  cited. 

As  to  the  objection  that  there  was  no 
express  promise  to  pay  for  these  serv- 
ices, there  was  testimony  to  show  they 
were  rendered  by  the  plaintiff  for  the  de- 
fendant at  the  defendant's  request.  The 
defendant  denied  that  they  were  performed, 
and  he  denied  nearly  all  other  statements 
made  by  the  plaintlfl.  This  conflict  of  tes- 
timony was  passed  upon  by  the  jury,  who 
found  in  favor  of  the  plaintiff.  It  Is  a  uni- 
versal rule  that  the  lawcreates  a  promise 
to'pay  tor  work  procnred  to  be  dooeCJ/, 


or  services  rendered  at  the  request  of,  an- 
other, unless  the  circumstances  of  the 
transaction  repel  this  presomption,  and 
show  that  It  was  intended  the  services 
were  to  be  rendersd  gratuitously.  It  is 
not  necessary  that  there  should  be  an  af- 
firmative promise  to  pay  on  the  part  uf 
the  person  for  whom  the  services  were  ren- 
d(>red.  It  is  sufficient  that  he  makeo  a 
request  for  such  services,  and  tbey  are  ren- 
dered to  him  in  accordance  with  such  re- 
quest. Nor  does  the  fact  that  there  was 
a  special  contract  between  the  parties  as 
to  other  services  render  the  proof  incom- 
petent, or  preclude  the  plaintiff  of  his  right 
to  recover  for  services  performed  not  In- 
cluded therein.  There  can  be  no  difference 
as  to  the  implied  presumption  whether  the 
services  are  rendered  by  an  attorney  or 
by  any  other  individual.  So  far  as  the 
law  is  concerned,  there  would  be  as  much 
reason  in  holding  that  a  carpenter  who 
had  contracted  with  a  party  to  build  him 
a  barn  for  an  agreed  price,  and  who 
should  also  continue  his  work  and  build  a 
house  without  any  agreement  as  to  the 
pay  or  price,  would  be  precluded  from  re- 
covering anything  for  the  work  on  the 
house.  See  McCrary  y.  Kuddick,  33  Iowa, 
521;  Scully  v.  Scully,  28  luwa,  548;  Bridge 
Co.  V.  McUrath,  134  D.  S.  2e0, 10  Sup.  Ct. 
P.ep.  780:  Doy  v.  Caton,  119  Mass.  513; 
Cadman  v.  Markle,  76  Mich.  448,  4^1  N.  W. 
Rep.  315;  Hughes  v.  Investment  Co.,  21 
Fed.  Kep.  169. 

The  appellant  alleges  that  the  court 
erred  in  refusing  to  give  a  number  of  in- 
structions submitted  by  him.  Some  uf 
theseserved  only  to  renew  questions  raised 
by  objections  during  the  trial,  which  have 
been  discussed,  and  these  will  be  passed. 
One  reqnest  snomitted  by  appellant  Is  as 
follows:  "Where  the  relation  of  attorney 
and  client  exists  between  theparttee,  their 
dealings  with  each  other  are  to  be  closely 
scrutinized,  to  protect  the  client  from 
rapacious  or  unfair  bargains.  This  jeal- 
ous care  and  scrutiny  over  transactions 
between  attorney  and  client  extends  to  all 
gifts,  conveyances,  and  contracts,  and  all 
securities  given  by  him  pending  the  rela- 
tion, (and  the  burden  of  proof  is  upon  the 
attorney  in  all  such  cases  to  show  the 
validity  and  fairness  of  contracts  made 
and  dealings  had  with  his  client.)  In  this 
case  it  is  admitted  that  the  relation  of  at- 
torney and  client  existed  between  the 
plaintiff  and  defendant  from  some  time 
prior  to  May  14th,  1884,  to  about  the  time 
of  the  commencement  of  this  action;  and 
the  principles  of  law  above  stated  apply 
to  this  case. "  Which  instruction  the  court 
refused  to  give,  but  modified  the  same  by 
striking  out  the  words,  "and  the  burden 
of  proof  is  upon  the  attorney,  in  all  such 
cases,  to  show  the  validity  and  fairness  uf 
contracts  made  and  dealings  had  with  his 
client, "  and  gave  the  same  as  modified,  to 
which  refusal  and  the  modification  thereof 
counsel  for  defendant  excepted.  There 
was  no  error  In  the  refusal  to  give  the  In- 
struction as  requested,  and  none  certainly 
to  the  prejudice  of  appellant  inglvingit  as 
modified.  It  was  only  applicable  to  that 
class  of  cases  where  the  attorney  by  vir- 
tue of  the  relationship  has  acquired  from 
bla   client    conveyances,    property,   seen* 
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iMm,  •te.,  and  not  to  fln  netloD  llfce  tbta, 
wher*  he  la  simply  nntlertaklns  to  recover 
pay  for  his  servJces.  The  court  Instructed 
the  Jury  that  the  burden  of  prool  was  up- 
on the  plalQtIH  to  show  the  rendition  ot 
the  services,  the  request  therefor,  and 
what  the  same  were  reasonably  worth. 
These  questions  were  fully  and  fairly  sub- 
mitted. 

Other  attorneys  had  been  employed  by 
Parker  In  some  of  these  cases,  and  be  re- 
quested the  court  to  charge  that,  "If  the 
defendant,  with  the  knowledge  and  con- 
sent ot  the  plaintiff,  employed  other  attor- 
neys to  bring  said  manc/amas  cases,  and 
who  did  the  work  therein,  and  were  paid 
therefor  by  defendant,  then  plaintiff  can- 
not recoveranythlng  In  said  cases;"  which 
Instruction  the  court  refused  to  give,  but 
gave  the  same  In  a  modified  form,  as  fol- 
lows: "If  the  defendant,  with  the  knowl- 
edge and  cousent  of  theplaintitf,empIoyed 
other  attorneys  to  bring  Hei\A  tnandaruua 
cases,  who  did  all  the  work  therein,  and 
were  paid  therefor  by  defendant,  then 
plaintiff  cannot  recover  anything  for  said 
services;  but.  If  defendant  employed  Isbam 
and  other  attorneys  to  do  this,  the  em- 
ployment of  other  attorneys  would  not 
necessarily  diminish  the  amount  be  should 
pay  Isham. "  There  was  no  error  herein. 
The  instruction  given  by  the  court  Is  so 
evidently  correct  as  to  need  no  argument 
In  its  support.  Defendant  had  a  right  to 
employ  as  many  attorneys  as  he  saw  fit, 
but  tbe  employment  of  additional  counsel 
had  nothing  to  do  with  the  compensation 
to  be  paid  to  plaintiff,  in  the  absence  ot  a 
special  agreement  to  that  effect.  He  was 
entitled  to  be  paid  what  his  services  were 
reasonably  worth,  irrespective  of  the  num- 
ber of  counsel  engaged  in  tbe  case. 

The  appellant  contends  that  the  court 
erred  In  instructing  the  Jury  In  relation  to 
the  negligent  and  careless  management  ot 
tbe  cases.  The  court  instructed  tbe  jury 
as  follows:  "Ad  attorney  at  law,  when 
be  enters  into  the  employ  ot  another  per- 
son as  such,  undertakes  that  be  possesses 
a  reasonable  amount  of  skill  and  knowl- 
edge as  an  attorney,  and  tbat  be  will  ex- 
ercise a  reasonable  amount  of  skill  In  the 
course  of  his  employment;  but  he  Is  not  a 
guarantor  ot  results,  and  is  not  liable  for 
tbe  loss  of  such  case  or  cases,  unless  such 
loss  occurred  by  reason  ot  his  failure  to 
possess  a  reasonable  amount  ot  skill  or 
knowledge,  or  by  reason  ot  his  negligence 
or  failure  to  exercise  a  reasonable  amount 
ot  skin  and  knowledge  as  an  attorney  at 
law."  To  the  giving  ot  which  the  defend- 
ant excepted.  This  Instruction  fairly  pre- 
sented tbe  law  generally  upon  this  subject, 
and  tbe  defendant  cannot  complain.  It 
la  questionable  whether  the  pialntitt  was 
not,  as  a  matter  of  law,  under  the  circum- 
stances of  this  case,  entitled  to  have  the 
Inry  Instructed  that  he  was  not  negligent. 
Twice  the  snpreme  court  of  the  Dulted 
States  decided  that  the  appeals  bad  been 
Improperly  dismissed  by  the  supremecourt 
of  tbe  territory,  and  that  the  cases  should 
have  been  heard  upon  their  merits.  In 
tbe  case  ot  Parker  v.  Dacres,  the  supreme 
court  ot  th»  territory  (2  Wash.  T.  439,  7 
Pac.  Bep.  893)  expressly  decided  that  the 
-Appellant  never  had  a  cause  ot  action,  tor 


the  reason  that,  ttftder  the  atatntes'aathJjy 
then  existed,  he  had  no  right  ot  redempk 
tlon.  The  supreme  court  of  the  Dnited 
States,  in  afflrming  the  Judgment,  dl»- 
cnssed  this  question,  and  did  not  formally 
affirm  It  or  set  it  aside,  but  placed  Its  a*, 
firm  ance  upon  the  other  ground  that  tbe 
appellant  had  lost  his  right  to  redeem.  If 
be  had  any  after  the  sale,  by  hl^i  failure  to 
proceed  In  time;  but  it  affirmed  the  judg- 
ment. 130  C.  8.  43,  9  Sup.  Ct.  Bep.  48.S.  It 
seems  that  this  state  ot  tacts  would  pre- 
vent the  appellant  from  asserting  any 
negligence  on  the  part  ot  tbe  respondent, 
at  least  which  resulted  In  loss  to  the  ap- 
pellant. It  was  not  negligence  to  brine 
the  action,  tor  na  to  whether  tbe  right  to 
redeem  existed  was  a  question  over  which 
attorneys  might  well  difter.  "Beaaonable 
diligence  and  skill  constitute  the  measure 
of  any  lawyer's  engagement  with  his 
client.  He  Is  liable  only  for  g^'oss  negli- 
gence or  gross  Ignorance  In  the  perform- 
ance ot  his  professional  duties:  and  this 
Is  a  question  ot  tact  to  be  determined  by 
the  Jury,  and  Is  sometimes  to  be  ascer- 
tained by  the  evidence  of  those  who  are 
conversant  with  and  skilled  in  the  same 
kind  of  business.  •  •  •  In  the  very  na- 
ture ot  things,  charges  ot  this  nature.  It 
well  founded,  must  certainly  affect  the 
profcBsionni  character  of  the  attorney,  and 
he  is  entitled  to  tbe  fullest  extent  to  tbe 
benefit  ot  that  rule  ot  universal  applica- 
tion, extending  through  all  tbe  relations 
of  society,  thnt  every  one  shall  be  pre- 
sumed to  have  discharged  his  legal  and 
moral  obligations  until  the  contrary  shall 
be  made  ti>  appear;"  but,  when  made  to 
,  appear,  the  extent  ot  the  damages  tbat 
have  resulted  must  be  affirmatively  shown. 
Pennington's  Ex'rs  v.  Yell,  11  Ark.  212; 
Wilson  V.  Russ,  20  Me.  421 ;  Marsh  v.  Whit- 
more,  21  Wall.  178;  Hastings  v.  Hnlleck, 
13  Cai.  203;  Harter  v.  Morris,  18  Ohio  St. 
493;  Morrill  v.  Graham,  27  Tex.  646;  Bab- 
bitt V.  Bumpus,  73  Mich.  331,  41  N.  W.Bep. 
417;  Morgan  v.  Glddlngs,  (Tex.  Sup.)  1  S. 
W.  Bep.  369. 

A  further  question  remains,  which,  ow- 
ing to  its  peculiar  situation,  was  not 
taken  up  in  its  regular  order.  Appellaut 
cluiros  the  court  erred  in  permitting  the 
plalntilT  to  testify  to  traveling  expenses 
Incurred  by  bim  in  going  from  Wardner 
to  Olympla  on  one  ot  tbe  trips  be  made. 
He  claims  that  under  tbe  contract  the 
plaintiff  could  only  recoverin  thisinstance 
what  would  be  tbe  amount  ot  bis  expenses 
from  Walla  Walla  to  Olympla,  that  being 
the  place  where  be  resided  when  the  writ- 
ten contract  was  entered  into.  The  ex- 
penses from  Wardner  were  somewhat 
greater  than  they  would  have  been  from 
Walla  Walla.  It  seems  the  plaintiff  had 
gone  to  Wardner  temporarily  on  other 
business,  and  while  there  appellant  tele- 
graphed him,  directing  blm  to  go  to  Olym- 
pla, to  attend  to  these  cases  In  tbe  sn- 
preme conrt;  and  the  plaintiff  went 
there,  and  when  be  left  be  was  obliged  to 
return  to  Wardner,  to  complete  the  busi- 
ness on  which  he  was  engag^ed  when 
called  away.  A  majority  only  of  tbe  mem- 
bers ot  this  court  bold  this  point  to  be 
well  taken;  that  the  residence  ot  the  at- 
torney might  well  be  considered  by  the 
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eUent  In  making  a  contract  of  this  kind, 
where  the  trayellng  expenses  of  tbe  attur- 
ney  were  to  be  paid  by  tbe  client,  as  the 
point  be.vnnd  which  no  greater  expenses 
■boald  be  charged :  that  while,  in  this 
case,  it  roigbt  make  no  great  difference,  in 
some  instances  It  might  be  the  greater 
part  of  the  expense;  and  that,  in  any 
event,  It  is  an  expense  incurred  by  the  at- 
torney in  the  pursuit  of  his  own  private 
business,  with  which  the  client  has  no 
concern,  and  ought  not  to  be  called  upon 
to  pay.  I  think  the  proof  was  properly 
admitted.  It  seems  to  me  these  expenses 
were  necessarily  incurred,  and  were  In- 
corred  wholly  in  the  performance  of  ap- 
pellant's business,  and  were  not  ununual 
In  character,  nor  uf  such  a  nature  that 
the  court  would  be  ]nstified  in  saying  as  a 
matter  ol  law  that  they  were  not  within 
the  contemplation  of  the  parties  In  mak- 
ing tbe  contract.  Such  expenses,  of 
course,  should,  in  tbe  absence  of  circom- 
stnnces  requiring  a  dltferent  holding,  bo 
limited  to  a  point  in  tbe  rlcinity  of  the 
place  where  the  plaintiff  resided  when  the 
contract  was  made,  no  particular  place 
being  specified  therein.  Itis  a  well-known 
fact  that  a  lawyer's  business  usually  ex- 
tends over  other  places  in  the  vicinity  of 
tbe  place  where  he  resides,  and  that  his 
professional  duties  frequently  call  bim  to 
such  other  points;  and  especially  was  this 
true  in  territorial  days,  when  tbe  country 
was  not  so  thickly  populated,  and  lawyers 
were  fewerin  number.  Thetown  of  Ward- 
ner  was  not  so  far  distant  from  Walla 
Walla  as  to  be  said  to  be  outside  of  the 
range  of  territory  wherea  lawyer  residing 
at  Walla  Wal'n  would  likely  be  called  to 
visit  occasionally  In  hia  practice.  II  It  had 
been  so  ri'mote  as  to  have  rendered  such  a 
call  unlikely  and  exceptional,  a  different 
rule  might  obtain.  But  I  do  not  think  it 
is  clear,  even  in  such  a  case,  that  the  rule 
would  be  different  where  the  plaintiff  was 
8p<>cially  called  upon  by  the  appellant  to 
proceed  from  that  place  to  anothertown, 
and  where  he  went  directly  there,  and 
was  compelled  to  return  straightway  to 
the  place  he  was  so  called  upon  to  leave, 
as  was  the  case  here.  I  might  also  say 
that  these  views  are  entertained  by  an- 
other member  of  this  court.  It  is  uncer- 
tain whether  the  extra  expense  of  this  trip 
from  Wardner  was  $25  or  ^80  from  the 
proof,  hut  as  the  larger  amount  even  is  In- 
considerable, when  compared  with  the 
amount  involved  In  the  action,  and  as 
none  ut  the  other  errors  alleged  by  the 
appellant  are  well  founded,  wedonotnow 
reverse  the  case,  but  allow  the  respondent 
the  option  of  having  the  Judgment  af- 
firmed upou  his  remitting  the  sum  of  f80 
therefrom.  It  is  ordered  that,  if  the  re- 
spondent within  80  days  from  this  time  file 
his  consent  In  writing  remitting  said  Hum 
of  f  SO,  tbe  judgment  shall  stand  affirmed, 
but  without  costs  of  this  appeal  to  either 
party ;  otherwise  the  Judgment  will  be  re- 
versed. 

Anobrs,  C.  J.,  and  Ddnbar  and  Hoyt. 
JJ.,  concur. 

(Feb.  29, 1898.) 

Stit.es,  J.    I  feel  that  I  must  dissent 
from  the  conclusion  reached  by  tbe  court 


in  this  case,  and  vote  In  faror  of  an  ab- 
solute reversal,  upon  a  ground  very 
strenuously  urged  by  the  appellant,  but, 
I  think,  not  made  clear  and  fairly  met  in 
the  foregoing  opinion.  The  second  cause 
of  action  was  as  follows:  "That  on  tb» 
1st  day  of  June,  18el8,  at  Walla  Walla 
county,  defendant  was  Justly  Indebted  to 
plaintiff  in  the  sum  of  f2.00U.  for  profes- 
aional  services  rendered  said  defendant  at 
bis  request  by  plaintiff,  as  an  attorney 
and  counselor  at  law,  between  June  1. 
1884.  and  June  1,1888.  in  counseling  and 
advising  said  defendant  In  relntion  to  big 
property  and  business  affairs,  and  fur 
drawing  papers  and  contracts  for  said  de- 
fendant, and  drawing  said  defendant's 
will,  which  said  services  were  rendered 
upon  an  open,  mutual,  and  current  ac- 
count, and  were  reasonably  worth  the 
sum  of  f 2,000."  Non,  I  submit  that 
from  this  allegation  the  defendant  had  a 
right  to  suppose  that  when  the  case  came 
to  trial  the  plaintiff  would  produce  some 
account  or  memorandum  showing  tbe  va- 
rious Items  of  service,  and  a  charge  made 
therefor,  or  that  at  least  he  would  testify 
to  the  value  of  each  Item  of  service.  But 
when  called  upon  to  furnish  a  bill  of  par- 
ticulars of  this  canse  of  action,  thia  was 
all  that  was  vouchenfed:  "May  14th 
to  Aug.  Ist,  1890.  Advised  in  all  road 
matters,  cash  entry  land  cases,  helped 
make  briefs  for  Washington  U.  S.  Land 
Dept.,  advanced  money  for  telegraph  and 
express,  drawing  wills,  and  general 
work  as  his  attorney,  f2,00U.00."  I  con- 
cur that  tbe  appellant  lost  his  right  to 
have  this  item  in  the  bill  of  particulars 
made  more  specific  by  not  moving  there- 
for; but  that  did  not  relieve  the  respond 
ent  from  the  burden  of  proving  his  case  as 
laid.  Theretore,  when  upon  the  trial  he 
offered  nothing  but  a  general  statement 
that  all  his  books  of  account  in  which  he 
had  kept  his  accounts  with  Parker  had 
been  lost  or  destroyed  by  fire,  and  then 
went  on  to  give  a  rambling  stnry  of  bis 
connection  with  Parker's  business,  run- 
ning through  four  years,  without  particu- 
larizing a  single  Item  of  service,  or  show- 
ing that  any  Item  bad  even  been  set  down 
in  his  books,  or  any  charge  made,  or  any 
account  stated  to  Parker  or  demand 
made  for  settlement,  or  the  value  of  any 
single  service,  1  hold  that  the  cause  of  ac- 
tion was  not  proven,  and  that  It  should 
have  been  withdrawn  from  the  Jury.  All 
that  the  respondent  would  say  was  that 
bis  ticrvices  shown  In  this  way  were  well 
worth  $500  a  year  for  the  four  years,  or 
92,000  in  all;  and  not  until  his  cross-ex- 
amination on  his  rebuttal  did  he  attempt 
to  fix  the  value  of  a  single  service,  when 
he  stated  that  a  certain  will  which  he  had 
drawn  was  worth  $100.  He  would  not 
and  did  not  say  that  he  had  ever  charged 
up  items  to  the  amount  of  $2,000  in  any 
book.  I  submit  that  such  testimony  was 
not  sufHclent  to  support  tbe  action  as 
brought.  I  make  no  question  of  respond- 
ent's right  to  be  paid  for  tbe  services  per- 
formed, but  before  he  can  lay  out  o(  view 
the  general  rule  that  personal  services  are 
to  be  paid  according  to  the  value  of  each 
service,  and  recover  upon  an  annual  re- 
tainer, he  must  lay  some  foundation  for 
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»t.  That  would  be  tbe  case  were  his 
pleadlDKi  dlOerent.  This  is  clearly  shown 
In  Hughes  v.  luveatineDt  Co..  supra,  (21 
Fed.  Rep.  169.)  where  there  was  a  written 
retainer,  under  which  the  attorney  was 
"generally  to  gire  his  best  attention  to  all 
the  matters  connected  with  the  legal  de- 
partment of  the  company's  business,  and 
to  give  such  information  and  advice  as 
may  from  time  to  time  be  requested  or  oc- 
cur  to  him. "  Hughes  was  thegeneral  attor- 
ney and  counselor  of  tbe  defendant  corpo- 
ration, and  sued  for  his  services  on  quaa- 
tam  meruit,  as  plaintllT  in  this  case  does. 
But  because  he  kept  no  account,  and  conid 
furnish  no  testimony  showing  of  what  his 
services  consisted,  or  their  value,  tbe  court 
refused  to  find  for  him  on  that  basis  at 
all,  but  it  did  And  that  the  nature  of  his 
contract  was  that  of  an  annual  retainer, 
and  allowed  him  accordingly.  The  con- 
trast between  that  case  and  this  one  is 
most  marked  when  we  see  in  this  rase 
that  there  bad  been  an  account  which 
was  lust  or  burned,  hut  about  which, 
or  any  Item  In  which,  no  testimony 
was  offered.  There  was  not  a  particle 
of  evidence  in  the  case  going  to  show 
that  either  plaintiff  or  defendant  ever 
contemplated  that  there  should  be  such 
a  thing  between  them  as  a  contract 
for  an  annual  retainer,  and  I  see  nn  rea- 
son why  the  court  should  raise  one  for 
them.  For  tbe  same  reasons  tbe  ques- 
tions put  to  attorneys  who  heard  plain- 
tin's  rt-lation  of  the  general  nature  of 
bis  services,  as  to  what,  in  their  opinion, 
was  the  yearly  value  of  those  services, 
were  Irrelevant  and  Incompetent.  As  an- 
swered, they  were  mere  guesses,  based 
rather  upon  the  amount  of  annoyance  en- 
dured by  tbe  attorney  through  certain 
disagreeable  personal  chnracteristics  of 
his  client  than  upon  any  showing  of  val- 
uable services. 


(4  Wash.  48) 

Ikish  ▼.  Northern  Pao.  R.  Co. 

(Supreme  Court  of  WasMngton.    March  16, 1893. ) 

INJUBT  TO  PaBSBNOBR— C02<TBIBUT0BT  NSOU- 
OBSCB. 

1.  Plaintiff's  complaint  alleged  that  defend- 
ant's passenger  car,  uoooupled  from  the  engine, 
which  had  preceded  it,  and  moved  onto  another 
track,  arrived  at  a  switch,  where  It  was  tbe  cus- 
tom to  take  up  passengers,  and  was  left  standing 
alone.  PlaintlfC,  who  was  aware  of  this  custom, 
was  waiting  to  be  taken  up,  with  his  bundle  on 
bis  shoulder,  and  tbe  conductor  came  out  on  the 
rear  platform  of  the  car  and  called  to  him  to 
board  the  car,  and  directed  him  to  stand  on  the 
track  between  tbe  rails  and  place  his  bundle  at 
the  end  of  the  rear  platform  before  mounting. 
While  so  doing  tbe  car  was  pushed  by  the  engine 
onto  plaintiff,  and  be  was  injured.  Beld,  that  the 
complaint  sufBciently  shows  a  canse  of  action 
as  against  a  general  aemurrer. 

3.  Tbe  direction  or  invitation  of  a  railroad 
oar  conductor  or  other  person,  within  the  scope 
of  bis  authority,  lustifies  a  passenger  in  co;mply- 
ing  therewith,  nmess  by  so  doing  he  will  expose 
himself  to  danger,  plainly  open  to  his  observa- 
tion, that  a  prudent  man  wonld  not  incur. 

Appeal  from  Boperior  eovrt.  Pierce  coon- 
ty:  Fbank  Alltn,  Judge. 

Action  by  William  Irish  asainat  the 
Northern  Paciflc  Railroad  Oorapany  for 
damages  tor  iniuriea  caused  by  negligence  ol 


8^5 
•1 
defendant.     Judgment     for     defendant. 
Plaintiff  appeals.    Reversed. 

Manball  K.  Saell  and  Stephen  O'Brien, 
for  appellant.  Mitchell,  Asbton  <C  Chap- 
man, for  respondent. 

HoTT,  J.  This  action  was  brought  to 
recover  damages  for  personal  injuries  to 
tbe  plaintiff,  alleged  to  have  been  caused 
by  the  negligence  of  the  respondent  in  the 
operation  of  a  certain  railroad  train.  Tbe 
court  below  sustained  the  demurrer  to  the 
complaint,  and  from  tbe  judgment  of  dis- 
missal rendered  thereon  plaintiff  haa 
brought  the  case  here  for  review.  The  al- 
legations of  the  complaint,  so  far  as  they 
are  necessary  for  the  consideration  of  the 
qneetlons  raised  by  this  appeal,  are  as  fol- 
lows: "At  that  time  it  was  tbe  custom  of 
the  railroad  company  to  run  its  trains 
from  Wilkeson  to  the  switch  lying  west- 
wardly  about  one  half  mile,  then  switch 
off  and  run  to  Carbonado  upon  another 
branch  ol  railroad  belonglnK  to  and  oper- 
ated by  the  defendant  company,  and,  re- 
turning thence  to  tbe  aatd  switch,  would 
once  more  place  Itself  upon  tbe  line  run- 
ning to  South  Prairie,  and  then  on  to 
Tacoma.  That,  while  stopping  at  said 
switch,  it  was  the  practice  of  the  oflficera 
and  employes  of  said  company  employed 
upon  said  train  to  permit  and  reqaeat 
intending  passengers  to  board  the  cam; 
and  this  practice  had  become  a  cnstom 
among  the  people  of  Wilkeson,  and  waa 
well  known.  That  plaintiff  know  this 
practice  and  custom ;  so,  when  be  found 
the  train  moving  away  from  Wllkeaon 
etntlon  without  bim,  he  shouldered  his 
bnndle,  and  walked  down  the  railroad  to 
tbe  switch  aforesaid,  and  there  awaited 
tbe  return  of  the  train  from  Carbonado. 
That  in  due  time  the  train  returned  from 
Carbonado,  and  approached  said  switch, 
the  engine  and  tender  coming  first,  cross- 
ing the  switch,  and  running  up  a  short 
distance  towards  Wilkeson  stotlon; 
thence  running  westwardly  upon  tbe  line 
of  road  towards  South  Prulrle,  and  stop- 
ping. The  passenger  car— the  only  car- 
came  after,  propelled  by  its  own  gravity, 
and  in  like  manner  ran  over  said  switch, 
and  a  short  distance  towards  Wilkeson, 
and  stopped.  That  when  tbe  car  stopped, 
the  conductor  of  said  train,  being  an 
employe  of  said  defendant  company,  and 
the  brakeman  of  said  train,  also  an  em- 
ploye of  said  defendant,  appeared  upon 
the  rear  platform  of  said  car.  That  plain- 
tiff at  that  time  was  standing  on  a  steep 
bank  forming  tbe  bed  of  the  railroad, 
ubout  ten  feet  away  from  tbe  rails  and  to 
tbe  side  thereof,  where  he  had  gone  to  be 
out  of  tbe  way  when  said  train  came 
down  from  Carbonado  and  switched  off 
to  the  line  to  South  Prairie.  That  when 
tbe  conductor  upon  said  ear  saw  the 
plaintiff,  who  expressed  his  desire  of  get- 
ting on  hoard  said  car,  the  said  conduct- 
or, being  an  employe  of  said  defendant 
company,  beckoned  to  the  plaintiff  to 
come  to  the  rear  of  the  car,  and  directed 
him  to  come  between  the  rails  of  said  rail- 
road  and  to  the  rear  end  of  said  car,  and 
by  bis  words  and  gestures  Indicated  to 
plaintiff  that  he  should  place  bis  baggage 
upon  the  platform  of  said  carat  a  point. 
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immediately  above  the  couplers  and  be- 
tween the  upright  iron  guards  at  the  end 
of  the  platform  and  a  part  ot  said  car; 
said  conductor  uaying  to  said  plaiutiff,  in 
order  to  induce  him  to  make  hntste,  'This 
way,  now;  hurry  up,'  pointing  with  his 
hands  where  he  desired  plainriH  to  come 
to,  and  place  his  baggage  on  the  rear  plat- 
torm,  as  above  stated.  That  plaintiff,  in 
obedience  to  the  instruction  uf  said  con- 
ductor, and  following  the  commands 
given  by  him  as  to  the  mannerin  which  he 
should  place  his  baggage  on  board  said 
car,  believing  bimselt  to  be  obliged  to 
obey  the  directions  of  the  conductor  in 
getting  on  said  car,  fully  believing  that 
said  conductor  bad  *ull  control  of  all  the 
movements  of  said  train,  and  that  no 
movement  of  said  car  would  be  made 
without  the  orders  and  directions  of  said 
conductor,  and  for  the  further  reason  that 
the  bank  upon  which  the  car  stopped  was 
so  steep,  and  the  steps  of  the  pintform  so 
slippery  from  trust,  that  plaintiff  could 
not  put  his  buudle  un  the  car  by  the 
steps  of  the  platform,  and  fully  believing 
that  it  would  be  safe  to  follow  the  in- 
structions of  the  conductor  as  aforesaid, 
and  neither  hearing  nor  seeing  anything 
that  would  indicate  that  the  engine  was 
moving,  did  go  upon  the  track  of  said 
railroad  with  his  bundle  of  baggage  upon 
his  shoulder,  and  did  approach  the  rear 
platform  of  said  car  in  the  manner  indi- 
cated and  directed  by  the  said  conductor, 
and  attempted  to  place  bis  bundle  upon 
said  platform,  in  the  doing  of  which  said 
conductor  assisted  him,  by  taking  hold  of 
his  bundle.  That  while  standing  in  this 
position,  the  car  of  which  said  platform 
was  a  part,  through  the  negligence  and 
carelessness  ot  the  conductor  and  engineer 
of  said  train,  they  being  then  employes 
of  defendant  company,  received  a  sudden 
shock  from  the  eugine  standing  in  front 
of  said  car,  and  without  any  warning 
whatever  moved  backward  at  a  rapid 
rate,  and  struck  the  plaintiff,  and  gave 
him  a  severe  blow  upon  his  chest,  and 
knocked  him  down  between  the  rails  ot 
said  railroad,  and  pushed  him  along  upon 
the  bed  of  said  railroad  between  the  rails 
and  upon  the  ties  for  a  distance  of  thirty 
feet  or  thereabouts,  to  the  great  physical 
injury  of  the  plaintiff."  The  respondent 
urges  that  for  two  reasons  they  are  insiitfi- 
clent  to  show  a  cause  of  action  :  (1)  The 
negligence  of  the  defendant  Is  not  suffi- 
ciently  alleged;  and  (2)  thnt  from  such 
allegations  it  appears  tliat  plaintiff's  own 
acts  contributed  to  the  injury.  The  first 
question  above  stated,  though  innldentally 
mentioned,  was  not  insisted  upon  with 
much  force  hy  the  respondent,  and  we  do 
not  think  it  necessary  to  say  more  in  re- 
gard thereto  than  that  we  think  that,  as 
against  a  general  demurrer,  the  negligence 
of  the  defendant  is  sufficiently  alleged. 
The  other  question  has  been  argued  by 
the  respective  parties  at  great  length,  and 
with  much  ability,  and  we  have  investi- 
gated with  care  the  authorities  cited 
thereon.  In  addition  to  the  points  and 
authorities  beoring  directly  upon  this 
question,  counsel  have  presented  author- 
ities upon  certain  features  of  the  case 
bearing  more  or  less  directly  thereon;  but. 


in  view  of  the  dectolons  of  this  court  in- 
this  class  of  cases,  it  will  not  be  necessary 
for  us  to  refer  to  them.  In  this  state,  as 
in  the  great  majority  of  the  states  of  the 
Union,  it  is  settled  law  that  a  party  can- 
not recover  damages  for  injuries  to  which 
his  own  negligent  acts  huve  contributed. 
The  question,  then,  in  this  case  Is  as  to 
whether  or  not  the  acts  set  out,  as  above 
stated,  show  that  the  apfjellant  contrib- 
uted to  the  injury  of  which  he  complains. 
It  is  not  necessary  that  it  should  appear 
from  this  complaint  that  he  was  not  guilty 
of  contributory  negligence,  as  under  the 
great  weight  of  authority  such  contrib- 
utory negligence  is  matter  of  defense.  Do 
the  acts  of  the  plaintiff  above  stated  show 
him  to  have  been  guilty  of  such  negli- 
gence as  will  bar  his  recovery?  It  may 
be  conceded  that  U  be  had  attempted  to 
get  upon  this  train  in  the  manner  in 
which  he  did,  without  any  action  or  invi- 
tation from  those  in  charge  of  the  train, 
negligence  would  be  presumed,  as  the  man- 
ner of  his  making  such  nttempt  was  an 
unusual  one,  and  ordinarily  attended  with 
some  danger.  Respondent  first  contends 
that  plaintiff  bad  no  business  to  attempt 
to  get  upon  the  car  at  the  place  where  it 
was  standing,  as  such  place  was  not  h 
depot  at  which  travelers  were  expected  to 
get  off  and  on  the  car.  But,  even  if  this 
contention  were  warranted  by  the  state- 
ments of  the  complaint.  It  might  be  ques- 
tionable whether  such  fact  could  avail  de- 
fendaut  In  the  light  of  the  statement  that 
there  was  an  express  invitation  by  the 
conductor  of  the  train  that  the  plaintiK 
should  board  the  car  then  and  there.  We 
think,  however,  that  the  statements  of 
the  complaint  are  sufficient  to  show  that 
for  the  purposes  ot  this  action  the  place 
where  the  car  stood  should  lie  held  a 
proper  one  for  the  reception  of  passengers. 
The  allegations  ot  the  complaint  siiow 
such  a  practice  in  regard  to  getting  on 
and  oft  trains  at  this  point,  and  such 
knowledge  and  consent  thereto  by  the 
officers  of  the  compauy,  as  to  estop  the 
defendant  from  now  objecting  to  such 
practice. 

The  real  questions  upon  which  this  case 
must  turn  are  (1)  the  extent  ot  the  right 
of  an  intending  passenger  to  rely  upon 
the  direction  of  the  conductor  ot  the  train 
in  getting  thereon;  and  (2)  what,  it  any. 
was  the  danger  apparent  to  plaintiff  of 
such  attempt  to  obey  the  Instructions  of 
said  conductor?  Upon  this  first  question 
the  authorities  are  not  entirely  uniform, 
and  It  is  dltflcnlt  to  barmonixe  the  expres- 
sions of  the  courts  of  the  different  states, 
or  even  of  the  same  state,  in  regard  there- 
to. There  is  a  line  of  cases  which  have 
adopted  the  extreme  doctrine  that  a 
passenger  upon  a  train  Is  justified  in  obey- 
ing the  direction  of  the  conductor  or  other 
persons  in  charge  thereof,  regardless  of 
any  question  of  apparent  danger  in  so 
doing,  and,  if  injured  while  In  a  situation 
to  which  the  invitation  or  direction  of 
such  conductor  or  other  person  has  placed 
him,  he  can  recover  therefor.  See  Hanson 
v.  Railway  Co.,  88  La.  Ann.  111.  We  are 
not  prepared  to  go  to  the  extent  ot  these 
cases.  In  odr  judgment,  the  proiMr  rule 
opon  principle  and  authority  Is  that  the 
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direction  or  Invitation  of  the  conductor 
or  other  pe'rson  within  the  ecopo  of  his  au- 
thority justifies  the  pnssenKer  in  comply- 
ing therewith,  unlesR  by  so  doinit;  he  will 
expose  hliuHelf  to  (lander,  plainly  open  to 
his  obsorvation,  that  a  prudent  roan 
would  not  incur;  but  that  he  cannot,  ex- 
cept at  Me  own  peril,  obey  such  direction 
or  invitation  when  tu  do  no  would  expose 
him  to  plain  and  apparent  danger.  See 
Kailroad  Co.  v.  Carper.  (Ind.  Sup.)  13  N. 
E.  Rep.  122;  Railroad  Co  v.  Swift,  26  Ind. 
459;  Railroad  Co.  v.  Cantrell,  37  Ark.  519; 
Fowler  v.  Railroad  Co.,  18  W.  Va.  .579. 
Applying  tliia  rale  to  ttie  facts  ata  ted  in 
the  complaint,  we  think  that  they  show 
that  plaintiff  was  justified  in  complying 
with  the  direction  of  the  conductor  in 
attempting  to  board  the  car  as  stated  in 
the  com  plaint.  We  think  Itci^ar  that  any 
direction  of  the  conductor  of  a  train  to  an 
Intending  passenger  as  to  his  method  of 
getting  upon  such  train  is  clearly  within 
the  scope  of  his  authority  as  such  con- 
ductor. This  being  so,  it  follows  that 
plaintiff  was  Justified,  unless  in  complying 
with  such  direction  he  exposed  himself  to 
open  and  apparent  danger.  It  he  had  not 
had  sucli  direction  from  the  conductor 
It  would  have  been  his  duty  to  have  as- 
certained for  himself  whether  or  not  dan- 
ger would  be  incurred  in  this  attempt  to 
get  upon  the  car,  or  at  least  to  have  taken 
such  preeantlon  to  ascertain  the  danger 
as  a  prudent  man  would  have  done  under 
all  the  circumHtances;  but  in  obeylngsuch 
direction  he  had  a  right  to  assume  that 
the  conductor  knew  what  he  was  doing 
in  giving  it,  and  that  the  train  would  be 
so  managed  and  controlled  by  him  as  to 
make  his  compliance  therewith  perfectly 
safe;  and.  having  a  right  to  rely  upon 
this  presumption,  he  was  not  called  upon 
to  look  out  for  evidence  of  danger,  but 
bad  a  right  to  act  upon  such  invitation 
or  direction,  unless  the  danger  so  pre- 
sented Itself  that  a  man  of  ordlnarv 
prudence  could  not  avoid  seeing  It.  We 
do  not  think  the  danger  of  getting  upon 
the  car  in  the  manner  indicated  by  the 
conductor  was  of  this  character.  If  the 
car  remained  standing,  there  would  be  no 
danger  at  ail  In  getting  upon  it  in  the  way 
proposed;  and  the  fact  that  it  would  not 
thus  remain  standing  would  not  neces- 
surily  be  made  known  to  him,  and  under 
the  allegations  of  this  complaint  was  not 
in  fact  known  to  him.  Taking  the  ullega- 
tlous  of  the  complaint  as  true,  such  con- 
tributory negligence  of  the  plaintiff  as  will 
defeat  his  recovery  does  not  appear.  The 
judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Andkrs,  C.  J.,  and  Scott  and  Stiles, 
JJ.,  concur.  Dunbak,  J.,  concurs  in  the 
result. 


City  op  Tacoma  v.  State  et  al. 
(Supreme  Court  of  WaslUngton.    March  16, 1892. ) 

Bmisbnt  Domain— Jr'BOCBDURB  bt  Citibs— Lat- 
ISO  Oct  Bthbbtb. 
1.  Act  March  34,  18iJ0,  $  5,  which  confers  on 
cities  of  the  first  class,  organized  under  "free- 
holders'" charters,  authority  to  appropriate  pri- 
vate property  to  their  corporate  uses,  by  subdivi- 
sion 6  empowers  them  "to  Institate  and  main- 


tain suoh  proceedings  as  may  be  authorized  by 
the  general  laws  of  the  state  for  the  appropria- 
tion of  private  property  for  publiouse. "  There 
is  no  law  conferring  the  power  of  eminent  do- 
main or  prescribing  the  methods  of  condemna- 
tion. Held,  that  such  cities  have  no  power  to 
•-■ondemn  lands. 

2.  Act  March  24,  1890,  §  5,  snbd.  7,  which 
((rants  powers  to  "lay  out,  establish  •  •  • 
streots,  alleys,  avenues,"  etc.,  does  not  include 
the  condemnation  of  lands  for  these  purposes. 

Appeal  from  superior  court.  Pierce  coun- 
ty ;  F.  Campbki.l,  Judge. 

Proceedings  taken  by  theclty  of  Tacoma 
to  condemn  lands  for  the  extension  of 
streets.  Demurrer  of  the  state  of  Wash- 
ington and  others  sustained.  City  ap- 
peals.   Affirmed. 

S.  C.  Milliijan,  for  appellant.  John  C. 
Stallcup,  (Fogg  &  Murray  and  Murray  A 
Bryan,  of  eouusel,)  for  respondents. 

Stii.es,  J.  A  demurrer  to  the  petition 
of  the  city  of  Tacoma,  addressed  to  the 
superior  court  of  Pierce  county,  in  pro- 
ceedings taken  to  condemn  certain  lands 
for  the  extension  of  streets,  was  sus- 
tained, and  the  city  appeals  fromthejudg- 
ment  entered  thereon.  The  main  ground 
of  the  court's  decision  was  that,  at  the 
time  of  the  petition,  May  9,  1891,  there 
was  no  law  in  force  In  this  state  in  pur- 
suance of  which  a  municipal  corporation 
of  the  first  class,  acting  under  a  "freehold- 
ers'" charter,  could  exercise  the  power  of 
eminent  domain.  The  position  of  the 
court  in  this  respect  we  fully  sustain,  and 
will  but  briefly  state  our  principal  reasons 
therefor.  It  is  conceded,  and,  we  hold, 
rightly,  that  the  act  of  March  21.  1890, 
(Acts,  p.  294.)  has  no  reference  to  munici- 
pal corporations;  and,  even  were  the  fact 
otherwise,  the  demurrer  in  this  instance 
would  linve  to  be  sustained,  inasmuch  as 
the  petition  was  for  the  appointment  of 
three  viewers,  and  not  for  a  Jury,  as  pro- 
vided in  that  act.  But  the  sixth  subdivi- 
sion of  section  5  of  the  act  of  March  24, 
1890,  relating  to  the  powers  of  cities  of  the 
first  class,  (Acts,  p.  219,)  expressly  confers 
upon  those  cities,  when  organized  under 
"freeholders'"  charters,  authority  to  ap- 
propriate private  property  to  their  corpo- 
rate uses;  and  theclty  of  Tacoma,  by  its 
charter,  adopted  in  1890,  enacted  what 
purported  to  be  a  complete  code  of  con- 
demnation proceedings  in  aid  of  its  exer- 
cise of  the  power  granted  by  the  statute. 
This  charter  proceeding  it  was  attempting 
to  follow,  when  stopped  by  the  demurrer 
of  interested  defendants.  The  same  act 
and  clause  which  confers  the  power  of 
eminent  domain  upon  these  cities  empow- 
ers them  "to  institute  and  maintain  such 
proceedings  as  may  be  authorized  by  the 
general  laws  of  the  state  for  the  appro- 
priation of  private  property  for  public 
use;"  and  it  was  doubtless  the  very  ab- 
sence of  such  a  general  law  which  led  to 
the  adoption  of  the  charter  law  in  this 
case.  But  the  exercise  of  the  power  of  em- 
inent domain  la  so  high  and  peculiar  a 
thing  that  nothing  less  than  an  act  of  the 
legislature  of  a  state  can  support  It,  and 
that  act  must  not  only  confer  the  power, 
but  prescribe  the  method  by  which  It  is  to 
be  done.  This  statement  would  apply 
were  there  no  requirement  of  conformity 
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to  the  general  law,  but  with  the  require- 
ment In  the  aame  act  which  confers  the 
power  the  rule  in  doubly  binding.  Because 
the  constitution  permits  certain  cities  to 
frame  chartiTS  lor  their  own  government. 
Is  no  Bufflcient  reason  for  their  asaumlng  a 
branch  of  tlie  sovereignty  of  the  state 
which  has  no  element  of  municipal  gov- 
ernment in  It,  and  the  provisions  of  the 
charter  must  therefore  be  held  void.  Says 
Judge  Cooley,  in  his  Constitutional  Llmi- 
tatloDB,  (page  653:)  "The  right  to  ai>- 
propriate  private  property  to  public  uses 
lies  dormant  in  the  state  until  legislative 
action  Is  had,  pointing  out  the  occasions, 
the  modes,  conditions,  and  agencies  for 
Its  appropriation, "  This  doctrine  Is  fully 
borne  out  in  Lewis,  Em.  Dom.  §  252;  Dill. 
Man.  Corp.  §  575;  Mills,  Em.  Dom.  S  Hii 
Allen  V.  Jones,  47  Ind.  438;  and  8holl  v. 
Coal  Co.,  118  111.  427, 10  N.  E.  Rep.  199.  It 
may  be  contended  that  the  seventh  snb- 
dlvlsion  of  section  5  of  the  act,  which  la 
a  grant  of  power  to  "lay  out,  establish," 
etc.,  "streets,  alleys,  avenues,"  etc.,  neces- 
sarily Includes  the  implied  power  to  con- 
demn lands  for  those  i>urposea.  But  there 
have  been  many  such  contentions  In  the 
courts,  and  they  have  been,  with  entire 
uniformity,  resolved  the  other  way,  as 
there  Is  nothingin  such  a  grant  which  may 
not  be  accomplished  by  purchase  of  the 
necessary  lands  by  agreement  with  the 
owners.  A  very  strong  case  of  this  kind 
Is  that  of  Chaffee's  Appeal,  56  Mich.  244,  22 
N.  W.  Rep.  871.  An  act  of  the  legislature 
of  Michigan  authorised  the  city  of  De- 
troit to  open,  extend,  widen,  or  stralKht- 
en  streets  and  alleys,  and  to  take  private 
property  therefor,  under  proceedings  fur- 
ther spec-iflKd  in  the  same  act.  But,  al- 
thouKb  thejury  were  InstructPd  by  theact 
how  they  were  to  award  compensation  for 
the  opening  of  streets  and  alleys,  nothing 
was  said  about  compensation  for  widen- 
ing, and  It  was  held  that  the  whole  act,  so 
far  as  concerned  widening  a  street,  was  in- 
operative. The  authority  remained,  but 
the  method  of  taking  was  completely  par- 
alyzed, because  no  compensation  was  pro- 
vided. Lewis,  Em.  Dom.  §  240.  There  is 
no  doubt  that  it  was  the  intention  of  the 
leKlslatnre  of  1890— which  was  the  first 
state  leKlslature,  and  had  thrust  upon  it 
the  entire  reorganization  of  the  state  in 
many  directions— to  provide  some  gener- 
al law  by  which  municipal  corporations, 
not  only  of  the  first  class,  but  of  the  oth- 
er clnsKes  also,  could  acquire  real  estate  by 
condemnation ;  but  In  the  press  of  its  busi- 
ness that  subject  seems  to  have  been  over- 
looked, excepting  that  the  authority  was 
conferred  upon  the  first,  third,  and  fonrth 
classes.  The  legislature  of  1891  saw  fit  to 
pass  an  act  under  which  the  state  might 
proceed  to  take  private  property  for  nub- 
ile uses.  In  which  the  method  of  procedure 
was  minutely  laid  down,  (Acts  1891,  p. 
138;)  but  again  all  provision  for  the  exer- 
cise of  a  like  power  by  municipal  corpo- 
rations was  apparently  overlooked. 
Probably  another  session  will  not  be  al- 
lowed to  pass  without  some  adequate 
legrlelatlon  to  cover  the  existing  defect; 
bnt  In  the  mean  time  there  seems  to  be 
nothing  for  the  cities  and  towns  of  the 
state  to  do  but  to  wait,  or  rely  upon  vol- 


untary street  opening,  or  the  acquisition 
of  the  necessary  lands  by  contriEict. 
Thejiidgment  is  affirmed. 

A.NDBRS,  C.  J.,  and  Dct.nbar  and  Scott, 
JJ.,  concur. 

State  ex  re/.  Hewitt  v.  Sharpstein  et  al. 
(Supreme  Cou/rtof  Wathington.  Uarcn  17, 189S). ) 
Tide  Laijdb— Appeatsai/— Looatios  o»  Hakbob 

LiKKS. 

Under  the  act  of  March  36,  1890,  declaring 
that  the  county  boards  of  appraisers  shall  meet 
in  their  respective  oounties  within  80  days  after 
the  location  of  harbor  lines  in  front  of  the  incor- 
porated oities,  and  that  they  shall  examine  and 
appraise  so  much  of  the  tide  lands  as  lie  within 
two  miles  of  any  city,  and  thereafter  other  tide 
lands,  a  county  board  cannot  appraise  such  other 
lands  until  the  harbor  lines  have  been  estab- 
lished. 

Petition  for  mandamua  ez  reh  Henry 
Hewitt,  Jr.,  to  B.  L.  Sharpstein,  H.  C. 
Warner,  A.  Mires,  Alien  Weir,  and  T.  M. 
Reed, comprising  the  state  board  of  equal- 
ization, and  appeal.     Dismissed. 

Section  4.  Act  March  26,  1890,  relating  to 
tide  lands,  declares  that  tide  lands  of  the 
first  class  shall  embrace tidelands situated 
within  or  in  front  of  the  corporate  limits 
of  any  city,  or  within  two  miles  thereof  un 
either  side.  Thesecondclassshailembrace 
tide  lands  situated  at  a  greater  distance 
than  two  miles,  and  upon  which  are  valu- 
able improvements.  The  third  class  shall 
embrace  all  other  tide  lands. 

Bronn  <£  Brownfll,  for  petitioner.  Jas, 
A.  Hnlgbt,  Asst.  Atty.  Gen.,  for  respond- 
enta. 

Hovt,  J.  It  is  conceded  by  the  relator 
that  two  questions  are  Involved  in  the  de- 
termination of  this  case:  (1)  Can  It  be 
otlicially  known  what  are  tide  lands  of  the 
third  class,  until  the  tide  lands  of  thp  first 
class  are  ascertained  by  the  establishment 
of  harbor  lines  in  the  county?  (2)  Can 
tlie  county  board  of  appraisers  lawfully 
organize  to  survey  and  appraise  tide  lands 
of  the  third  class  before  the  harbor  lines 
of  a  county  have  been  established?  It  la 
further  conceded  that.  If  either  of  these 
questions  must  be  answered  in  ths  nega- 
tive, the  prayer  of  relator  should  he  de- 
nied. The  answer  to  the  second  question, 
above  stated,  must  be  determined  from  a 
construction  of  section  6,  Act  March  26, 
IKgo,  relating  to  tidelands.  Said  section  is 
asfollows:  "Sec.  5.  Said  board  of  apprals- 
ersshallmeetatthe  county  seat  of  their  re- 
spective counties  witiiln  thirty  days  after 
the  location  of  the  harbor  lines  in  front  of 
incorporated  cities  and  towns,  and,  after 
taking  an  oath  to  support  the  constitu- 
tion and  the  laws  of  Washington,  and 
faithfully  and  Impartially  discharge  their 
duties,  shall  organize  by  electing  one  of 
their  number  chairman  and  nppointlug 
a  secretary.  After  the  organization  of  the 
board  as  provided,  they  shall,  within 
ninety  days  thereafter,  examine,  survey, 
and  appraise  so  much  of  the  shore  and 
tidelandflin  their  respective  counties  as 
lies  within  or  In  front  of  the  corporate  lim- 
its of  any  incorporated  city  or  town, 
and  within  two  miles  thereof,  upon  either 
side;  and  thereafter,  from  time  to  time, 


Digitized  by 


Google 


Idatao.) 


KELLEY  e.  LEACIIMAN. 


849 


Bacb  other  lands  as  applicatinn  to  par- 
chase  may  render  oevessary,  classifylnK 
the  same,  and  fixiDin  the  valuation  of  each 
lot,  block,  or  trat-t  separately,  notiuK  the 
IraprovementB  thereon,  and  by  whom 
claimed,  and  excluding  the  improvements 
from  such  valuation."  It  Is  conceded  by 
relator  that  the  language  of  said  section 
would  seem  to  Indicate  an  Intention  on 
the  part  of  the  legislature  to  provide  that 
the  board  of  appraisers  In  each  county 
should  not  organize  until  the  harbor  lines 
of  such  county  had  been  established,  and 
to  provide  that  tide  lands  of  the  third 
class  should  only  be  appraised  after  those 
of  the  first  class.  He  contends,  however, 
that  such  a  construction  oT  said  section 
would  lead  to  such  hardships,  and  is  su 
opposed  to  public  policy,  that  the  court 
«  ould  be  Justified  In  holding  that  the  leg- 
islature could  not  have  so  intended.  He 
argoes  that,  as  the  result  of  holding  that 
the  legislature  intended  as  above  stated 
wonld  be  to  tie  up  all  the  tide  lands  in 
many  counties ot  thestate  tor  an  Indefinite 
number  of  years,  and  thereby  prevent  the 
making  of  necessary  improvements,  and 
the  growth  of  the  state  be  thereby  grea tly 
hindered,  it  becomes  the  duty  of  the  court 
to  Interpret  the  language  used  in  some 
other  way,  and  thus  avoid  such  injurious 
results.  That  there  is  much  force  in  these 
positions  is  evident  to  all,  and,  did  we  see 
our  way  clear  to  do  so,  we  should  be  glad 
to  adopt  some  other  construction  of  the 
language  ofsald  section.  But  our  constitu- 
tion mailers  contented  themselves  with 
asserting  that  the  title  to  Much  tide  lands 
was  in  the  state,  and  left  the  question  of 
how  and  when  they  should  be  disposed  of 
to  be  determined  by  the  uncontrolled  will 
of  the  legislature.  This  being  so,  the  in- 
tention ot  the  legislature  in  regard  to  this 
qnestlon  must  be  gathered  from  what  has 
been  said,  and  not  from  any  supposed  in- 
tention other  than  that  evidenced  by  the 
language  used.  The  act  stands  alone,  and 
from  It  the  Intention  mu^t  be  gathered. 
Is  there  anything  therein  that  will  Justify 
us  in  applying  other  than  the  usual  rules 
in  construing  the  language  of  the  section 
in  question?  Belator  contends  that  it  is 
evident  from  said  act,  as  a  whole,  that  an 
early  completion  of  the  worlt  of  such 
boards  was  contemplated.  This  is  per- 
haps true,  but  It  dues  not  follow  that  the 
motive  was  alone  to  hasten  the  alienation 
of  such  lands.  On  the  contrary,  it  seems 
to  us  that  the  leading  motive  was  the 
saving  of  expense.  If  this  is  true,  then 
there  would  be  reason  in  delaying  the  or- 
ganization of  these  county  boards  until 
such  a  time  as  the  bulk  of  their  work  was 
ready  for  them.  Until  such  organixation 
they  could  incur  no  expense.  The  bulk  of 
their  work  would  be  in  appraising  the 
tide  lands  of  the  first  class,  and  tlie  legla- 
Iflture  might  well  have  intended  that  any 
expenses  Incident  to  maintaining  such 
boards  as  organizations  should  only  be 
Incurred  alter  their  work  was  ready  for 
them.  We  can  find  nothing  In  the  act  that 
will  justify  us  in  holding  that  the  legis- 
lature Intended  that  other  than  the  ordi- 
nary construction  should  be  given  to  the 
language  of  the  section  in  question.  We 
do  not  think  It  reasonable  to  hold,  as  cou- 
v.29P.no.l2— 54 


tended  for  by  relator,  that  the  provision 
that  they  shall  meet  within  80  days  after 
the  location  of  the  harbor  lines  is  Bimpl.r 
a  limitation  of  the  time  beyond  which 
they  cannot  postpone  their  first  meeting. 
The  reasonable  and  ordinary  construction 
of  said  provision  would  be  that  their  first 
meeting  must  be  held  within  a  certain  pe- 
riod ot  30  days,  and  that  said  period 
would  not  commence  to  run  until  the  har- 
bor lines  for  the  county  had  been  estab- 
lished. Such  provision  could  not  be  con- 
strued otherwise  without  doing  injustice 
to  well-settled  rules  of  construction.  8uch 
construction  is  necessary,  in  order  that 
such  provision  should  harmonize  with  the 
further  provision  ofsald  section  which  pro- 
vides that  such  boards  shall  first  examine 
and  appraise  tide  lands  of  the  first  class, 
and  thereafter  other  tide  lands.  8ald  sec- 
ond question,  then,  must  t>e  answered  in 
the  negative,  and,  as  such  answer  must 
result  tn  the  denial  of  the  writ,  it  is  not 
necessary  for  us  to  discuss  the  other  ques- 
tion.  Writ  denied,  and  petition  dismlBsed. 

Scott  and  Ditnbab,  JJ.,  conenr. 

Anders,  C.  J.,  did  not  sit  at  the  hearing. 

Stilbs,  J.  1  concur  in  the  result,  simply 
because  I  think  I  am  compelled  to  by  the 
letter  of  the  statute.  I  do  not  concede  for 
a  moment  that  Itconld  have  ever  been  the 
sensible  intention  nf  the  legislature  to 
make  the  disposal  of  tide  lands  ot  the  third 
class  depend  on  the  tardy  action  of  the 
harbor  line  commissioners,  whether  that 
tardiness  be  caused  by  their  mere  Inac- 
tion, or  enforced  delays  arising  from  in- 
junctions, or  from  any  other  cause.  I  be- 
lieve tlie  condition  In  which  we  find  this 
act  is  dne  to  pure  oversight  or  negligence. 


Kbi.lkt  v.  Leachman. 

(Supreme  Court  of  Idaho.    Hay  18, 1393.) 

MoRTOAOis — What   Conbtitcte— Fobeolosdbs  — 
Ejectment — Wben  Libs. 

1.  A  deed  absolute  on  its  face,  and  a  sepa- 
rate agreement  by  the  grantee  for  reconveyance 
of  the  same  tract  of  land  to  grantor,  upon  pay- 
ment of  consideration  named  tn  the  deed,  with 
Interest,  taxes,  etc.,  by  specified  time,  bearing 
same  date  as  deed,  constitute  together  a  mort- 
gage. 

2.  In  suchoase  ejectment  will  not  lie  by  gran- 
tee to  obtain  pcssession  of  land  from  grantor. 

8.  The  remedy  is  foreclosure,  nnder  section 
4520,  Rev.  bt.  Idaho,  et  seq. 
(SyUabua  by  the  Court.) 

Appeal  from  district  conri.Nez  Perces 
county;  W.  O.  Piprk,  Judge. 

Ejectment  by  Madison  A.  Kelley  against 
S.  &  I/eachman.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

E.  0'A'e//i,  for  appellant.  Rand  A  B owe, 
tor  respondent. 

MonoAN,  J.  On  the  26th  day  ot  July, 
1883,  the  defendant,  S.  S.  Leachman,  was 
the  owner  of,  and  in  possession  of,  the  N.  % 
of  the  S.  E.  %  of  section  27,  and  the  W.^  of 
the  ii.  W.  ]i  of  section  2«,  in  township  85 
N.,  of  range  5  W.  of  Boise  meridian,  in 
Nes  Perces  county.  On  that  day  he  gave 
the  plalntitt,  Madison  A.  Kelley,  a  deed  of 
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conveyance  of  the  said  tract  of  land,  ab- 
aulate  on  its  face,  with  covenants  of  war- 
ranty, for  the  consideration  of  $1,661.39. 
The  deed  was  made,  executed,  and  deliv- 
ered in  the  forenoon  of  said  day.  In  the 
afternoon  of  the  same  day,  in  pursuance 
of  the  agreement  of  the  parties,  the  plaln- 
tifl  executed  the  following  agreement  to 
reconvey  and  deliver  the  same  to  the  de- 
fendant: "This  agreement,  made  and  en- 
tered into  this  26th  day  of  July,  A.  D.  1883, 
between  Madison  A.  Kelley,  of  the  city  of 
Lewiflton,  in  the  county  of  Nez  Perces,  in 
the  territory  of  Idaho,  party  of  the  first 
part,  and  Samuel  S.  Leacbman,  of  the 
samn  county  and  territory,  the  party  of 
the  second  part,  witneaseth :  That  where- 
as, the  said  party  of  the  second  part  has 
this  day  conveyed  by  deed  of  warrranty 
to  the  said  first  party  the  hereinafter  de- 
scribed real  property,  situated  in  the  coun- 
ty of  Nez  Perces  and  territ<»ry  of  Idaho,  of 
the  sum  of  sixteen  hundred  sixty-one 
and  39-100  dollars,  lawful  money  of  the 
United  States  of  America,  to  said  second 
party  in  hand  paid,  the  said  first  party 
agrees  that.  In  case  the  said  second  party 
shall,  on  or  before  the  expiration  of  thir- 
ty months  from  this  date,  pay  or  cause  to 
be  paid  to  said  first  party  the  said  sum  of 
sixteen  hundred  sixty-one  and  89-100  dol- 
lars, with  interest  on  said  sum  at  the  rate 
of  one  and  one  half  percent,  per  month, 
and  shall  pay  said  interest  annually,  and 
the  said  second  party  shall  pay  all  taxes 
and  assessments  legally  levied  end  as- 
sessed upon  said  premises,  during  the  term 
and  at  the  time  the  same  shall  become 
due  and  payable,  and  the  said  second 
party  shall  pay  the  Interest  on  a  certain 
mortgage  In  the  sum  of  two  hundred  and 
fifty  dollars,  made  by  said  second  party 
and  wife  and  In  favor  of  the  Corbin  Bank- 
ing Company,  and  shall  pay  said  interest 
at  the  time  and  times  the  same  may  be- 
come due,  which  said  mortgage  is  a  lien 
upon  the  north  half  of  the  southeast  quar- 
ter of  section  t wen t.y -seven,  and  the  west 
half  of  the  southwest  quarter  of  section 
twenty-six,  in  township  thirty-flve  north, 
of  range  five  west  of  Boise  meridian,  then, 
in  case  the  said  second  party  shall  fulfill 
all  the  conditions  herein  set  forth,  and  at 
the  time  herein  stated,  and  shall  not  suffer 
any  waste  to  be  committed  to  or  upon 
said  premises  contained  and  described  in 
said  defid,  the  said  first  party  will  recon- 
vey to  said  second  party,  his  heirs  or  as- 
signs, the  north  half  of  the  southeast 
quarter  of  section  twenty-seven,  and  the 
west  half  of  the  southwest  quarter  of 
section  twenty-six,  township  thIrty-flve 
north,  of  range  five  west,  containing  one 
hundred  and  sixty  acres;  also  the  west 
half  of  the  southeast  quarter,  and  south- 
west quarter  of  the  northeast  quarter, 
and  southeast  quarter  of  the  northwest 
quarter,  of  section  nine,  in  township  thir- 
ty-flve north,  of  range  five  west  of  Boise 
meridian,  containing  one  hundred  and 
sixty  acres.  All  of  the  above-described 
premises  being  the  same  as  this  day  con- 
veyed to  the  said  first  party  by  the  said 
second  party ;  and  the  said  second  party 
agrees  to  pay  the  said  Interest  and  taxes 
and  assessments  as  the  same  shall  become 
due;  and  in  like  manner  to  pay  the  inter- 


est upon  the  said  Corbin  Banking  Conipn- 
uy  mortgage,  and  that  he  will  nutsufier 
any  injury,  waste,  or  damage  to  be  com- 
mitted upon  or  to  said  premises ;  and,  in 
case  any  interest,  taxes,  or  assessments 
should  remain  unpaid  for  thirty  daysafter 
the  same  shall  become  due,  he,  thesaid  sec- 
ond party,  will  then  quit  and  surrender 
the  whole  of  said  premises  to  the  said  par- 
ty of  the  first  part,  his  heirs  or  assigns. 
and  the  whole  amount  shall  be  considoix'il 
due.  In  witness  whereof  the  said  partit-.i 
have  hereunto  set  their  hands  the  day  an<a 
year  first  above  written.  M.  A.  Kki.i.ky. 
Samuri.  S.  Leachma.n.  Witness:  Jaspkic 
Rand.    Filed  Oct.  28th,  1891." 

The  plaintiff  on  the  10th  day  of  Septem- 
ber, 1891,  files  his  complaint,  alleging  own- 
ership of  the  said  tract  of  land  ;  that  the 
defendant  on  said  date  entered  into  poo- 
session  of  the  said  premises  under  the 
plaintiff.  Various  payments  were  made 
from  year  to  year  by  tho  defendant  tu 
plaintiff  upon  the  amount  appearing  to  be 
due  him,  for  principal  and  interest,  by  the 
terms  of  the  said  agreement,  until  about 
the  beginning  of  the  year  1890.  In  Febru- 
ary, 1891,  plaintiff  demanded  possession  of 
the  land,  wliicli  defendant  refused  ;  where- 
upon plaintiff  brings  this  suit  in  ejectment, 
alleging  above  facts,  and  that  he  is  enti- 
tled to  possession  ;  that  value  of  rents,  is- 
sues, and  profits  of  said  premises  is  ¥300, 
and  that  be  has  sustained  damage  in  the 
sum  of  $150;  prays  judgment  for  the  re- 
covery of  the  premises,  for  rents  and  prof- 
its, damages,  and  costs  of  action.  Defend- 
ant denies  ownership  of  plaintiff;  that  he 
was  ever  in  possession;  denies  value  of 
rents  and  profits  and  damages;  alleges 
ownership:  continued  possession  in  him- 
self' that  the  deed  and  defeasance  were 
Intended  as  a  mortgage;  alleges  the  pay- 
ment of  the  whole  91,661.39,  principal  and 
interest;  pleads  statute  of  limitation; 
prays  decreeof  dismissal,  and  that  his  title 
be  quieted.  The  court  entered  decree  of 
ouster,  and  judgment  for  $100  rents  and 
profits,  and  $100  damages.  Defendant 
moved  for  new  trial,  which  being  refused, 
he  appeals,  both  from  order  overruling 
motion  tor  new  trial  and  from  the  judg- 
ment. 

The  proof  shows  that  the  plaiutttt  was 
never  in  actual  possession  of  thn  land; 
that  the  deed  was  given  to  plaintiff  for 
the  amount  of  money  named  therein, 
which  was  furnished  by  the  plaintiff  to 
pay  off  certain  indebtedness  of  the  defend- 
ant to  other  parties.  The  agreement  of 
defeasance,  or  for  reconveyance,  was 
given  to  afford  defendant  an  opportunity 
to  repay  the  money  with  interest,  and 
thus  procure  a  reconveyance  of  the  land. 
The  questions  for  the  determination  of 
this  court  are,  was  this  an  absolute  con- 
veyance of  the  title  to  the  land  in  ques- 
tion, or  must  the  deed  and  agreement  to 
reconvey  be  held  a  mortgage,  and  will 
ejectment  lie  to  gain  possession  of  the 
land?  The  agreement  to  reconvey  was 
executed  on  the  same  day  as  the  deed.  It 
was  given  by  the  grantee  In  the  deed  to 
the  giantor;  recites  the  giving  of  the  deed; 
and  contracts  to  reconvey  the  land  de- 
scribed, upon  tlie  payment  of  tlie  sum 
mentioned    as  the   conatderatlon  in  the 
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deed,  with  interest  tbereon  at  a  specified 
rate;  all  taxes  and  aweBanieDtB,  etc.,  made 
upon  The  land.  These  two  wrltlnga, 
taken  together,  constitute  a  mortga^.  1 
Jones,  Mortg.  §  20.  It  would  have  constl- 
tntod  a  mortgage  II  there  had  been  simply 
a  parol  agreement  made  between  the  par- 
ties to  reconvey  upon  the  payment  of  a 
stipulated  sum.  Id.  §  248.  It  might  have 
lieen  in  that  case  more  difficult  to  prove 
thv  contract.  This  being  an  agivenient  In 
writiog,  there  is  no  difliciilty  about  the 
proof.  In  Uinith  v.  Smith.  80  Cat.  825,  21 
Pac.  Rep.  4,  and  22  Pac.  Rep.  1S6,  549,  the 
court  say:  "It  Is  the  settled  rule  In  that 
state  that  If  a  deed,  absolute  in  form, 
was  naade  merely  to  secure  an  indebted- 
ness to  the  grantee,  it  la  a  mere  mortgage, 
and  does  not  pass  the  title. "  See,  also, 
Taylor  v.  McLain,  64  Cal.  514,  2  Pac.  Rep. 
399;  Healy  v.  O'Brien,  66  Cal.  519,  6  Pac. 
Rep.  am;  4  Kent,  Conim.  142,  143.  When, 
at  the  time  of  theexecution  of  an  absolute 
conveyance,  a  separate  defeasance  or 
agreement  to  reconvey  is  also  executed, 
the  transaction  at  law  will  conxtitute  a 
mortgage.  Where  the  deed  and  defea- 
sance have  been  executed  and  delivered  at 
the  same  time,  and  form  parts  of  one 
transaction,  as  in  this  case,  the  courts 
have  universally  considered  them  as  cuu- 
stitutlng  a  legal  mortgage.  2  Devi.  Deeds, 
1100,  1101 ;  Shaw  v.  Ersklne.  43  Me.  .171;  1 
Jones,  Mortg.  §  20;  Walker  v.  Mannfac- 
taringCo.,2Colo.S9;  Knowlton  v.  Walker, 
13  Wis.  264;  Rrinkman  v.  Jones,  44  Wis. 
498;  Sharkey  v.  Sharkey,  47  Mo.  543'; 
Preschbnker  V.  Feanian,32  III.  475;  Ewart 
V.  Walling,  42  III.  453;  Arcbanibau  v. 
Green,  21  Minn.  520;  Beaton  v.  Nicholl,  24 
Minn.  221;  Brush  v.  Peterson,  .'>4  Iowa, 
243.  6  N.  W.  Rep.  287.  See.  also.  Hickox  v. 
Lowe,  10  Cal.  197;  Russell  v.  Southard,  12 
How.  139. 

The  provision  near  the  end  of  the  agree- 
ment to  reconvey,  which  is  as  follows: 
"And,  in  case  any  Interest,  taxes,  or  an- 
:..essments  should  remain  unpaid  tor  thir- 
ty days  after  the  same  shall  become  due, 
he,  the  said  second  party,  will  then  quit 
and  surrender  the  whole  of  said  preniises 
to  the  said  party  of  the  first  part,  and  the 
whole  amount  shall  be  considered  due," — 
does  not  change  thecharucterof  the  trans- 
action as  a  mortgage.  1  Jones,  Mortg.  § 
2&0.  Parol  evidence  Is  admissible  tu  show 
that  an  absolute  deed  and  a  separate  de- 
feasance are  partsof  the  same  transaction, 
and  that  together  they  were  intended  to 
constitute  a  mortgage.  Such  testimony 
does  not  contradict  the  writings,  hut 
shows  the  relation  of  one  to  the  other. 
Id.  §  248;  Gay  v.  Hamilton,  33  Cal.  686; 
Preschbaker  v.  Feaman,  32  III.  475. 

Since  the  deed  and  agreement  to  recon- 
vey constitute  a  mortgage,  our  statute 
steps  in  to  direct  and  control  the  remedy 
in  case  of  default,  which  must  be  by  fore- 
closure and  sale.  Section  4520,  Rev.  St. 
Idaho.  Ejectment  Is  positively  and  spe- 
cifically forbidden.  Section  4523,  Id.,  is  as 
follows:  "A  mortgage  of  real  property 
shall  not  be  deemed  a  conveyance,  what- 
ever its  terms,  so  as  to  enable  the  owner 
of  a  mortgage  to  recover  possession  ot 
the  real  property,  without  a  foreclosure 
dndsale. "    Since  the  plaintiff  is  not  seek- 


ing to  recover  any  indebtedness  in  this 
action,  and  the  action  In  its  present  form 
cannot  be  maintained,  the  amount  paid 
on  the  debt  is  not  in  issue.  As  ejectment 
will  not  lie,  the  question  as  to  whether 
such  action  is  barred  by  statute  of  limita- 
tions Is  not  In  tbecase.  For  the  samerea- 
sons  the  cross  petition  by  defendant  t>> 
quiet  title  to  another  and  separate  tract 
of  land  cannot  be  maintained  herein. 
J ndgment  reversed  and  cause  dismissed, 
with  costs  awarded  to  appellant. 

SuLLiTAN,  V.  J.,  and  Huston,  J.,  concur. 


MORPHY  V.  MOSTA.NDOX  et  hL 

Supreme  Court  of  Idaho.    Feb.  10,  1893.) 

Attachment  —  Defective  Affidavit— Release 
Bond — Defenses— Kvi  dbnx'E. 

1.  If  an  affidavit  for  an  attachment  is  defect- 
ive in  not  stating  all  the  statute  requires,  or  if 
it  is  false,  the  court  has  no  Jurisdiction  to  issuo 
the  attacbment. 

2.  It  issued  upon  such  false  or  defective  aftt- 
davit,  the  obligors  on  the  bond  given  to  procur.i 
the  release  of  tlie  attachment  may,  under  proper 
pleadings,  prove  such  fact  in  defense  of  a  suit  on 
the  boDct. 

3.  In  such  suit  the  afHdavit  in  the  ori^in-il 
cause  may  be  introduced  In  evidence  for  tlin  pur- 
pose of  showing  that  it  was  defective  or  false. 

(Syllahiui  by  th«  Court.) 

Appeal  from  district  court.  AltiiruH 
county;  Jamkb  H.  Bbatty.  Judge. 

John  Murphy  attached  the  goods  of  Ed- 
win S.  Bartei-b.  A.  F.  Montundun  and 
Ernest  Cramer  signed  Bartsrh's  boudf.>rf* 
release  of  the  attachment.  Judgment 
was  given  plaintiff,  and,  part  onl.v  Ix.-la;:: 
paid,  he  brought  action  against  the  boiids- 
men  for  the  balance.  From  a  judgment 
for  plaintiff,  they  appeal.  Reversed,  and 
new  trial  granted.    Rehearing  denied. 

A.  F.  Montaadon,  for  appellants.  Sel- 
den  B.  Kingshury,  for  respondent. 

Morgan,  J.  John  Murphy  brought  suit 
agalnstEdwIn  S.  Dartsch.  Tosecurealion 
upon  property,  the  plaintiff  therein  pro- 
cured an  attachment,  and  levied  upim  the 
property  of  the  defendant,  Bartseh.  To 
procure  said  attachment  the  plnintifr. 
Murphy, filed  an  affidavit,  stating,  auioiiu- 
other  things,  "that  the  payment  of  the 
debt  had  not  been  secured  by  any  mort- 
gage lien  or  pledge  on  real  or  p<>rson)il 
property."  To  release  said  attachment, 
the  defendants  in  the  present  suit,  A.  1'. 
Montandon  and  Ernest  Cramer,  on  th>* 
10th  day  of  August,  1S87,  gave  their  bond 
in  the  sum  of  $1,250,  conditioned  to  p»y 
such  judgment  as  the  said  Murphy  should 
secure  against  said  Bnrtsch.  Upon  giv 
ing  this  bond  the  attachment  was  rr- 
leased.  In  the  trial  of  the  principal  cauKc. 
judgment  was  given  for  the  plaintiff,  Mur- 
phy, against  the  defendant,  Bartseh,  for 
the  sum  of  f715  damages  and  S34.25  costs. 
Upon  this  judgment  ttiesum  of  4F-'!T9.T5  was 
paid,  leaving  the  sum  of  $412.40  still  due. 
To  recover  this  sum  suit  Is  brought  upoj 
the  bondof  MontandonandCranier.  Mon- 
tandon only  being  served  with  process, 
judgment  was  rendered  against  him.  Mo- 
tion for  new  trial  was  made  and  ovor- 
ruled.and  delendants  appeal  to  this  CDurt. 
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On  the  trial  of  tbA  principal  canse  the 
court  made  the  (ollowlog  finding  of  tact, 
being  the  foartb:  "That  at  the  date  of 
Bald  note  [being  the  note  given  by  the  de- 
fendant, Bartscb,  to  the  plaintiff,  Mnrpfay] 
one  T.  B.  Shaw  was  Indebted  to  the  de- 
fendant [Bartsch]  on  account  for  goods 
sold  iu  the  sam  of  $528.05,  and,  being  so 
indebted,  duly  accepted  an  order  drawn 
on  him  by  the  defendant  [Bartsch]  for 
the  amount  in  favor  of  this  plaintiff,  and 
that  the  defendant,  as  collateral  security, 
delivered  the  same  to  the  plaintiff."  This 
order  was  preciaeb'  the  same  as  a  draft 
drawn  by  Bartsch  upon  Shaw  and  ac- 
cepted by  bini.  It  is  a  chose  in  action,  an 
evidence  of  debt,  and  was,  therefore,  per- 
sonal property,  under  section  16,  subd.  3, 
Rev.  St.  Idaho,  and  was  a  pledge  of 
personal  property  to  secure  the  debt  of 
Murphy.  This  pledge  being  placed  in  the 
hands  of  Murphy,  the  presumption  is 
that  It  still  remained  in  his  hands  as  such 
security  at  the  time  he  filed  his  aflSdavit 
for  the  attachment.  This  presumption 
should  have  been  overcome  by  the  state- 
ment in  his  affidavit  "that  said  security 
bns,  withoat  any  act  of  plaintiff,  become 
valueless."  Without  such  statement,  the 
affidavit  must,  under  the  finding  of  the 
court,  be  held  to  have  been  false.  With- 
out an  affidavit  in  accordance  with  tiie 
statute,  the  court  was  without  jurisdic- 
tion to  Issite  the  writ.  Taking  the  affida- 
vit to  be  true,  it  gave  the  court  jurisdic- 
tion to  issue  the  writ;  but  the  finding  of 
the  court  shows  the  affidavit  to  be  false. 
Can  a  false  affidavit  give  the  court  juris- 
diction? Falsehood  or  fraud  vitiates  ev- 
erything  founded  upon  it.  The  writ  was 
therefore  in  fact  unlawfully  Issued.  In 
Mathews  v.  Densmore,  43  Mlcb.  461,  5  N. 
W.  Rep.  669,  the  court  says.  "The  first 
step  in  this  jurisdiction  is  to  flbow,  not  a 
writ  merely,  but  a  valid  writ;  and  there 
can  be  no  valid  writ  of  attachment  with- 
out a  sufficient  affidavit."  We  are  aware 
that  the  supreme  court  of  the  United 
.States  reversed  this  «ase,  (3  Sup.  Ct.  Rep. 
126,)  but  that  court  simply  held  that  a 
writ  prima,  facie  good,  although  issued 
upon  an  insufficient  affidavit,  would  pro- 
tect the  officer  in  mailing  a  levy.  The  affi- 
davit not  being  attached  to  the  writ,  the 
officer  is  not  called  upon  to  determine  the 
validity  of  the  same.  This  writ  was  pro- 
cured by  an  Insufficient  affidavit  or  a  false 
one.  In  either  case  it  would  be  a  per- 
version of  justice  to  hold  that  the  plaln- 
tlK  could  make  two  men  responsible  for  a 
debt  they  did  not  owe,  by  either  a  false 
affidavit  or  an  insufficient  one,  or  that  he 
could  recover  upon  a  bond  which  was  giv- 
en to  procure  the  release  of  a  writ  which 
was  illegally  and  wrongfully  procured. 
The  respondent  cites,  in  support  of  his 
contention  that  the  defendant  cannot 
take  advantage  of  this  defective  affidavit: 
Smith  V.  Fargo,  57  Cal.  157:  McMillan  v. 
Dana,  18  Cal.  339;  Pierce  v.  Whiting,  63 
Ca).538.  But  these  cases  simply  hold  that 
the  obligors  in  the  bond  cannot  deny  the 
recitals  therein  ;  that  Is,  as  In  those  cases, 
the  defendants  could  not  deny  that  the 
attachment  was  Issued,  that  it  was  levied 
upon  property  of  defendants,  nor  that  the 
property  was  released,  aa  these  facts  were 


all  recited  In  the  bond.  The  defendant  In 
the  case  at  bar  Is  not  seeking  to  deny  any 
of  these  facts.  These  cases  are  therefore 
not  in  point.  The  issuance  of  the  writ  is 
authoriced  by  the  statute  upon  certain 
conditions.  These  conditions  mast  be 
strictly  complied  with  In  ordef  to  give 
the  court  jurisdiction  to  Issue  the  writ. 
If  the  writ  Is  executed,  the  execution  can- 
not possibly  validate  the  Illegal  Iss  ne  by 
giving  jurisdiction  of  such  retroactive 
cbaractiir  as  to  cure  all  that  went  before 
it,  and  contributed  to  the  wrongful  result. 
Wap.  Attachtn.  324.  The  isBoance  of  the 
attachment  being  illegal,  the  creditor  ac- 
quired no  rights  nnder  It,  and  the  Ijond 
was  without  consideration.  Theaffidavit 
in  the  original  action  for  the  attachment 
was  offered  in  evidence  by  the  defendant, 
and,  upon  objection,  was  ruled  oat,  to 
which  ruling  the  defendant  duly  excepted. 
The  court  having  found  as  a  fact  in  the 
original  suit  that  the  plaintiff  held,  as  se- 
curity for  the  debt,  a  pledge  of  personal 
property,  both  this  finding  and  the  affida- 
vit were  proper  evidence  for  the  conrt  to 
consider,  as  the  affidavit,  and  that  alone, 
gaye  the  court  jurisdiction  to  issue  the 
writ.  The  exclnslon  of  the  affidavit  was 
thei-efore  error.  Judgment  reversed,  and 
new  trial  granted ;  costs  awarded  to  de- 
fendant. 

Huston,  J.,  concars.  Sullivan,  C.  J., 
did  not  sit  in  the  hearing  ot  this  case. 

ON  REBBARINO. 

(May  18,  1892.) 

Morgan,  J.  The  plaintiff  flies  motion  for 
rehearing  in  this  case,  and  cites,  as  an  ad- 
ditional authority,  Harvey  v.  Foster,  64 
Cal.  296,  in  support  of  his  contention  that 
the  obligors  in  the  bond  cannot  be  beard 
to  plead  that  the  attachment  was  Issued 
upon  a  false  or  insufficient  affidavit.  In 
that  case,  however,  there  was  no  bond 
given  for  the  release  of  the  property  from 
the  Hen  of  the  attachment.  The  conten- 
tion was  between  the  attaching  creditor 
and  a  motgagee  of  the  property  levied  on 
for  the  amount  realized  from  the  sale  of 
the  property  in  excess  of  the  amonnt  nec- 
essary to  discharge  the  mortgage  decree; 
the  attaching  creditor  claiming  It  to  sat- 
isfy his  judgment,  and  the  mortgagee, 
Kraft,  claiming  it  to  satisfy  a  promissory 
note  which  he  held  against  the  judgment 
debtor,  defendant  la  the  original  suit. 
The  cases  are  not  parallel.  There  was 
no  privity  of  interest  between  the  attach- 
ing ci-editor  and  the  mortgagee.  The  lat- 
ter had  no  interest  whatever  in  the  orig- 
inal suit,  and  had  no  rights  or  obligations 
growing  out  of  said  suit,  nor  out  of  any 
of  the  proceedings  connected  therewith. 
In  the  case  at  bar  the  liability  of  the  de- 
fendants Montandon  and  Cramer  grew 
out  of  and  wei-e  dependent  upon  the  Issu- 
Ing  of  the  attachment,  and  the  validity 
of  the  attachment:  depended  npon  the  fact 
that  a  true  and  sufficient  affidavit  in  con- 
formity with  the  statute  had  been  placed 
on  file.  The  Hen  acquired  by  attachment 
is  an  extraordinary  remedy,  and  depend- 
ent wholly  upon  the  statute,  and  the  stat- 
ute must  be  strictly,  or  at  least  substan- 
tially, complied    wUb.     The  defendants 
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Uontandon  aud  Cramer  were  not  parties 
to  the  original  eult,  and  conid  not  appear 
therein,  and  move  lor  a  diaaolatioo  of 
the  attachment.  They  have  had  no  day 
in  court.  An  attachment  lasoed  npoa 
a  false  or  fatally  detective  affidavit  stands 
In  the  same  position  as  an  attachment 
iasned  withont  any  afUdavlt:  and  can  it 
be  MiiccesBfally  contended  that  a  bond  exe- 
cnted  to7<)leaae  property  from  the  lien  of 
an  attachment  issued  without  affidavit, 
and  therefore  without  any  Jurisdiction,  is 
supported  by  a  valuable  consideration? 
It  the  defendants  in  this  suit  cannot  go 
back  of  the  nalied  bond,  then  they  cannot 
show  that  their  obligation  is  without 
any  consideration:  a  position,  it  seems  to 
us,  contrary  to  the  plainest  principles  of 
Justice.  The  case  of  Porter  v.  Pico,  55  Cal. 
173,  Is  cited  In  Harvey  v.  Foster.  In  which 
the  conrt  say:  *'Any  irregalnrlties  In  ub> 
talninK  the  attachment  were  waived  by 
the  defendant  to  the  suit  when  he  ap- 
peared and  answered,  without  taliiDg 
advantage  of  tliem,  by  motion  or  other- 
wise, in  the  course  of  the  proceedings." 
Waived  by  the  defendants  in  the  original 
suit  it  may  be,  but  these  defendants  were 
not  parties  to  this  waiver.  The  original 
defendant,  Bartsch.  owed  the  debt  to 
Murphy.  The  method  adopted  for  col- 
lecting was  not  so  material  to  him. 
These  defendants  did  not  owe  the  debt. 
The  consideration  for  their  promise.  If  any 
existed,  was  the  release  ot  the  lien  of  the 
attachment,  which  in  this  case  was  In- 
valid. In  the  disrusnion  of  this  sahject  In 
Wade,  Attachni.  §  190,  the  following  cases 
are  referred  to : 

Barry  v.  Foyles,  I  Pet.  816.  In  this  case 
the  court  say :  "After  the  defendant  has 
appeared  and  [pleaded]  answered,  no  rel- 
nrence  can  be  made  to  the  attachment 
proceedings,  and  the  cause  stands  in  court 
as  If  no  attachment  had  been  issued." 
This  was  not  a  suit  upon  the  bond,  and 
is  therefore  not  In  point. 

Hagt^art  v.  Morgnn,  5  N.  Y.  422.  In  this 
case  the  defendant  was  on  the  bond  with 
his  sureties,  and  the  conrt  held  that  when 
attachment  was  Issued  the  defendant  bad 
the  opportunity  of  contesting  all  proceed- 
ings to  procure  attachment.  After  an- 
swer, he  could  not  question  the  regularity 
of  attachment  proceedings. 

In  Vonrhees  v.  Bank,  IC  Pet.  473,  land 
was  sold  and  conveyed  afterjudgment  ot>- 
tained  by  attachment  proceedings.  The 
court  holds:  "When  ejectment  was 
brought  upon  this  title,  the  original  Judg- 
ment is  conclusively  presumed  to  be  regu- 
lar, and  cannot  be  questioned  in  this  col- 
lateral proceeding.  If  defendant  in  the 
original  action  neglects  the  method  pointed 
out  by  law  to  remedy  errors,  (by  appeal,) 
he  cannot  do  so  in  a  collateral  proceed- 
ing. This  case  is  not  similar  to  the  case 
at  bar. 

Holding  a  contrary  doctrine,  we  find, 
among  others,  the  following  cases:  In 
Homan  v.  Brinckerhoff,  1  Denio,  184,  at- 
tachment was  issued  upon  giving  a  bond 
which  in  its  conditions  was  faulty,  and 
did  not  comply  with  the  statute.  Attach- 
ment was  levied  upon  property.  Bond 
was  given  to  release  the  property.  Suit 
was  brought  upon  the  bond,  Judgment  in 


original  suit  being  given,  and  not  paid. 
Held,  the  Jnstlce,  by  reason  ot  defective 
bond,  did  not  acquire  Jarlsdletion  to  Issue 
the  attachment.  The  court  say;  "The 
court  obtained  Jurisdiction  in  the  attach- 
ment suit  when  tbe  defendant  Davis  ap- 
peared and  pleaded  to  tlie  declaration. 
J  ndgmeut  was  therefore  valid.  But  that 
will  not  aid  the  plaintiff.  Hedid  not  hold 
the  property  under  tbe  Judgment,  no  ex- 
ecution having  been  levied  upon  it.  Al- 
though the  plaintiff  had  got  a  valid  judg- 
ment, hehad  no  other  hold  upon  tbe  prop- 
erty than  such  as  tbe  attachment  gave 
him,  and  that  was  ntteriy  void  for  want 
of  Jurisdiction  to  issue  It.  In  Whlley  v, 
Sherman,  3  Uenio,  185,  the  above  easels 
commented  npou  and  approved  as  to 
above  point;  decision  rendered  in  July, 
1846.  In  December,  1S46,  in  Kanonse  v. 
Dormedy,  3  Denio,  569,  the  same  court, 
(N.  T.  Vt.  App.,)  in  suit  brought  upon  a 
bond  given  to  release  property  levied  upon 
by  attachment,  the  court  pass  upon  the 
qnestion  as  to  validity  of  tbe  bond.  Atfl- 
davit  for  attachment  was  required  to 
state  nonresldence  uf  defendant  in  attach- 
ment suit.  Sureties  on  tbe  bond  appeared, 
snd  pleaded  that  defendant  was  a  resident 
of  the  state  of  New  York,  and  therefore 
that  tbe  alBdavit  for  attachment  was  not 
true,  and  the  attachment  was  issm-d  with- 
out Jurisdiction.  Tbe  court,  W4LW0BTH, 
Cb.,  held  that  the  onas  ot  proving  that 
defendant  was  a  resident  of  the  state  ot 
New  York  when  attachment  was  Issued 
was  upon  tbe  defendants,  and  not  upon 
plaintiff;  in  effect  holding  that,  if  defend- 
ants had  made  this  proof,  the  bond  would 
have  been  without  consideration  and  void. 
Wbiout,  Senator,  in  his  opinion  in  tiie 
sama  case,  says :  "In  order  to  obtain  the 
attachment  it  was  necessary  tor  the  plain- 
tiff to  prove  before  the  officer  to  whom  tbe 
application  was  addressed,  otllrmatlvely 
and  distinctly — flrat,  that  the  debtor 
was  a  nonresident;  second,  that  the  cred- 
itor was  a  resident,  or,  if  be  was  a  non- 
resident, that  the  demand  arose  upon  a 
contract  made  within  tbe  state."  And 
"suppose  tbe  attaching  creditor  should 
omit  to  state  in  his  affidavit  before  tbe 
Judge  that  his  demand  arose  upon  con- 
tract, judgment,  or  decree  amounting  to 
one  hundred  dollars,  does  any  one  believe 
that  the  proceedings  under  the  attach- 
ment isBUPd  upon  such  an  atfldavlt  could 
be  sustained  for  any  purpose?  The  ques- 
tion of  Jurisdiction  must  alwa.vs  reiualn 
open  to  the  debtor,  and,  it  the  oftlcer  had 
no  Jurisdlcticin,  the  whole  proceeding  was 
coram  aoa  Jiidioe.  It  it  must  always  re- 
main open,  then  it  would  he  competent 
for  the  debtor  to  show  upon  the  trial, 
as  a  defense  to  the  bond,  by  evidence,  that 
the  creditor  was  not  a  resident  ot  the 
state,  and  therefore  thnt  tbe  bond  and  all 
other  proceedings  in  the  matter  were 
void  as  to  him."  These  cases  are  pre- 
cisely similar  to  the  case  at  bar,  and  bold 
squarely  to  tbe  position  taken  in  this  case 
in  the  original  opinion.  We  are  aware 
that  there  are  quite  a  variety  of  decisions 
In  the  several  states  upon  this  question, 
but  we  think  this  holding  is  more  in  con- 
sonance with  the  spirit  of  Justice,  which 
should  be  tbe  groundwork  ut  all  Judieiai 
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pMceedlnfCB.  The  appeal  In  this  case  was 
from  the  order  denying  the  defendant  a 
new  trial.  This  court  reverses  that  deci- 
sion, and  the  order  of  the  coart  should  be 
and  Is  that  appellants  have  a  new  trial. 
With  this  change  the  rehearing  Is  denied. 

Sullivan,  C.  J,,  and  Huston,  J.,  concur. 


Spokane  &  P.  Ry.  Co.  v.  Libuallbn. 

(Supreme  Court  of  Idaho.    April  1, 1893.) 

.Ehinbnt  Domain — MsAsnRB  of  Damaobs — Evi* 

DENCE— Harmless  Erkor. 

1.  In  proceedings  for  the  condemnation  of 
land  for  railroad  purposes  under  the  statutes  of 
Idaho,  the  value  of  the  land  at  the  time  it  in 
taken  is  the  measure  of  damages,  and  it  is  error 
to  admit  evidence  of  value  ut  time  of  trial. 
Where,  however,  one  witness  stated  the  basis  of 
his  estimate  of  damages  to  be  the  value  of  land 
at  the  time  of  the  trial,  and  several  others  stated 
that  their  estimate  was  based  upon  the  value  at 
the  time  of  the  taking,  and  the  court  repeatedly 
charged  the  Jury  that  the  value  of  the  property 
at  the  time  of  the  taking  was  the  true  bi>sis,  the 
refusal  of  the  court  to  strike  out  the  testimony 
of  such  first  witness  held  not  to  be  reversible 
error. 

2.  It  is  error  to  estimate  damages,  in  such  a 
case,  upon  what  has  been  paid  by  the  corpora- 
tion seeking  the  condemnation  of  land  to  owners 
of  adjacent  property. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  coun- 
ty; VV.  G.  Pii'KU,  Judge. 

Action  by  the  SpoKane  &  Palouse  Ball- 
way  Company  against  A.  A.  Llennllen  to 
condemn  certain  land  belonging  to  defend- 
ant. From  the  judgment  entered  on  a 
verdict  awarding  defendant  damages, 
plaintiff  appeals.    Affirmed. 

Hyde,  McHrlde  &  Allen  and  Forney  & 
TtlliBfchnat,  for  appellan t.  Jawea  W.  Reld, 
for  respondent. 

Hi'STON,  J.  Plaintiff,  a  railroad  corpo- 
ration organized  under  the  laws  of  the 
state  of  Washington,  brings  this  action 
to  condemn  certain  real  estate  situate  in 
Latah  county,  state  of  Idaho,  belonging 
to  defendant,  for  railroad  purposes.  The 
action  is  brought  under  the  provisions  of 
title  7,  Rev.  i^t.  Idaho.  Complaint  was 
filed  and  summons  issued  on  September 
26,  1890.  Answer  filed  February  2,  1S91. 
The  only  issue  raised  by  the  pleadings  is 
the  amount  of  damages  assessable 
against  i^laintiff  corporation  for  the  land 
sought  to  be  condemned.  The  cause  was 
tried  before  a  Jury  at  the  June  term,  ISOl, 
of  the  district  court  for  Latah  county. 
Verdict  and  judgment  for  the  defendant 
for  $900.  Motion  for  new  trial  overruled, 
and  appeal  by  plaintiff  from  both  order 
and  judgment.  Section  5220,  Rev.  St.  Ida- 
ho, provides  that  "the  court,  jury,  or  ref- 
eree must  hear  such  legal  testimony  as 
maybe  offered  by  any  of  the  parties  totht 
proceedings,  and  thereupon  must  ascer- 
tain and  assess  (1)  the  value  of  the  prop- 
erty sought  to  be  condemned,  and  all  Im- 
provements thereon  pertaining  to  the  real- 
ty, "etc. ;  "(2)  If  the  property  sought  to 
be  condemned  constitutes  only  a  part  of  a 
larger  parcel,  the  damages  which  will  ac- 
crue to  the  portion  not  sought  to  be  con- 
demned, by  reason  of  its  severance  trom 


the  portion  soaght  to  be  condemned,  nn^ 
the  construction  of  the  Improvements  in 
the  manner  proposed  by  the  plain tlH;  (;!i 
separately,  how  much  the  portion  nuc 
sought  to  be  condemned,  and  each  estate 
or  interest  therein,  will  be  specially  an<i 
directly  benefited,  If  at  all,  by  the  con 
structlon  of  the  improvement  proposed  b.v 
the  plaintiff, "  etc.;  "(4)  if  the  propert.v 
sought  to  be  condemned  be  for  a  railroad, 
the  cost  of  good  and  safflcient  fences  alun^ 
the  line  of  sach  railroad,  and  tlie  cocit  o: 
cattle  guards,  when  fence  may  cross  the 
line  of  such  railroad;  (5)  as  far  as  practi- 
cable, compensation  must  be  assessed  for 
each  source  of  damages  separately. "  Sec- 
tion 5221  provides:  "For  the  purpose  of 
assessing  compensation  and  damages,  the 
right  thereto  shall  be  deemed  to  have  ac- 
crued at  the  date  of  the  summons,  and  Its 
actual  value,  at  that  date,  shall  be  tli<' 
measure  of  compensation  for  all  property 
to  be  actually  taken,  and  the  basis  of  dam- 
ages to  property  not  actually  taken,  but 
injuriously  affected,  In  all  cases  when 
such  damages  are  allowed,  ns  provided  in 
the  last  section,"  etc.  The  jury  rendered 
the  following  verdict:  "(l)  We  And  that 
the  value  of  the  property  sought  to  lie 
condemned,  and  all  Improvements  thercott 
pertaining  to  the  realty,  is  the  sum  of  t.i.\ 
hundred  dollars.  (2)  We  find  tnat  th-.> 
damages  which  will  accrue  to  the  portioit 
not  sought  to  be  condemned,  by  reason 
of  Its  severance  from  the  portion  souglit 
to  be  condemned,  and  the  construction  «i" 
the  railway  in  the  manner  proposed  by 
the  plaintiff,  amount  to  threehnndred  dol- 
lars. (8)  We  find  that  the  portion  not 
sought  to  be  condemned  will  be  K;iecially 
and  directly  benefited  by  the  conmructioit 
of  the  rnilway  proposed  by  the  plaintifl  in 

the  sum  of dollars." 

Several  wltneBSPS  were  examined  on  ilic 
part  of  plaintiff  and  defendant  ns  to  the 
value  of  the  property  sought  to  lie  con- 
demned, and  the  damages.  The  teKti:n(>' 
ny  is  conflicting,  the  witnesses  v<»ryiM'i  in 
their  estimates  from  $300  or$40fl  to  $:;,(.0 1. 
It  is  urged  by  appellant,  as  a  grotnd  for 
reversal,  that  one  of  the  witncKse.s  for  de- 
fendant, upon  his  croHH-exaniiniition,  tes- 
tified that  he  based  his  estimate  of  dam- 
ages upon  the  present  value  of  the  proper- 
ty, while  the  statute  fixes  the  value  of  the 
property  at  the  time  It  was  taken  as  the 
rule.  We  think  the  court  erred  in  allow- 
ing this  testimony  to  stand  against  tlie 
plaintiff's  motion  to  strike  it  out,  but  wi' 
think  such  error  was  rendered  harmless 
by  the  reiterated  charge  of  the  court  to 
the  jury  that  they  were  to  find  from  the 
evidence  the  value  of  the  property  on 
September  27, 1890,  the  time  of  the  taking. 
It  is  also  objected  by  appellant  that  one 
Campbell,  a  witness  on  the  part  of  the 
plalntitr,  upon  cross-esaminntiou,  stated 
that  the  basis  of  his  estimate  ol  dam- 
ages was  that  the  plaintiff  corporation 
had  allowed  $800  for  right  of  way  over 
property  adjacent  to  that  of  defendant, 
and  that  he  considered  the  damage  of  de- 
fendant double  that  ol  theparty  to  whom 
the  $800  was  allowed.  But  an  esamlnii- 
tion  of  the  record  shows  that  this  was 
only  one  of  various  grounds  upon  which 
this  witness  based  his  estimate  of  dnni 
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aeee,  and,  while  we  think  It  woald  have 
been  eminently  proper  fur  the  court  to 
buve  Btrlckeu  out  that  part  of  the  witness' 
teatlmony  wherein  he  gave  ae  one  basis  of 
bla  estimate  of  damagea  the  price  paid  by 
the  plaintiff  corporation  to  another  party, 
BtUl  the  rest  of  bis  testimony  mnst  stand, 
and  that  woald  fully  support  the  finding 
of  the  jury,  corroborated,  as  it  was,  by  the 
testimony  of  several  other  witnesses. 
From  a  careful  consideration  of  the  record 
we  are  satisfied  that  there  is  not  such  er- 
ror shown  therein  as  would  Justify  this 
conrt  in  reversing  the  judgment.  Judg- 
ment of  district  court  is  affirmed,  with 
costs  to  the  respondent. 

SULMVAN,  C.  J.,and  Morgan,  J.,  concur. 


State  v.  Dohertt  et  <U. 
(Supreme  Court  of  Idaho.    April  21, 1893.  > 
Statute — Enactment  — Titi,b  —  CoNSTiTCTioyAL 
Law — Eqcitt  of  Taxation — Liqdob  Licbxsk— 
Police  Kkgulatiox. 

1.  An  act  entitled  "  An  act  to  refculate  tbe  sale 
of  intoxicating  liquors  in  less  quantities  than  one 
qaart"  was  passed  by  the  house  of  representa- 
tives, and  transmitted  to  the  senate.  By  tbe 
senate  amendments  to  said  act,  all  of  that  part 
of  said  act  referring  to  the  sale  of  iutoxirating 
liquors  in  quantities  less  than  one  quart  was 
stricken  out.  Thereafter  the  bill  was  returned 
to  the  house  as  amended  by  the  senate,  which 
amendments  were  concurred  in  by  the  house. 
Tnereafter  th^  title  of  the  act  was  amended  by 
the  house  by  striking  out  the  words  following, 
to  wit,  "in  less  quantities  than  one  quart  "  After 
said  title  was  so  amended  the  bill  was  not  trans- 
mitted to  the  senate  for  its  concurrence  in  said 
amendment,  but  was  properly  enrolled  with  the 
title  as  amended  by  the  house,  and  thereafter 
approved  by  the  governor.  Held,  that  the  amend- 
ment of  the  title  as  made  by  the  house  was  not 
one  of  substance,  and  did  not  invalidate  said  act. 

2.  The  subject  of  said  act  s  fairly  Indicated 
by  the  title,  and  said  title  is  comprehensive 
enough  to  include  the  provisions  contained  in 
said  act  in  regard  to  a  license  tax. 

8.  The  provisions  of  sections  2,  5,  art.  7,  Const. 
Idaho,  requiring  equality  and  uniformity  of  tax- 
ation upon  the  same  class  of  subjects,  is  not  ap- 
plicable to  the  license  tax  imposed  by  section  4 
of  an  act  entitled  "An  act  to  regulate  the  sale  of 
intoxicating  liquors.  "  1  Sess.  Laws  Idaho,  p.  34. 
Said  act  is  a  police  regulation. 

4.  As  a  police  regulation,  the  price  of  licenses 
may  he  graduated  by  some  standard,  provided 
such  standard  is  reasonably  fair  and  just 

6.  The  standard  of  graduation  provided  by 
section  4  of  said  act  is  reasonably  fair  and  just 
(SyUabus  ty  the  Court.) 

Appeal  from  district  court,  Shoshone 
county ;  J.  Hoi.lisman,  Jndge. 

Action  by  tbe  state  against  James  Do- 
berty  and  Michael  Meagher  to  recover  a 
sum  alleged  to  be  due  for  a  license  for 
selling  intoxicating  liquor.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Jones  &  Uarkness,  for  appellants.  C. 
IV.  O'Neil,  for  the  State.  Hh  wley  &  Reeves, 
amicus  curtee. 

SuLT.iTAN,  C.  J.  This  is  an  action 
brought  to  recover  from  the  defendants 
tbe  eum  of  9125,  alleged  to  be  due  tbestate 
for  a  license  forselling intoxicating  liquors 
for  the  quarter  commencing  October  1, 
1891,  and  Involves  the  constitutionality  of 
an  act  entitled  "An  act  to  regulate  the 
sale  of  Intoxicating    liquors,"  approved 


February  6, 1891.  See  1  Sess.  Laws  Idaho, 
p.  33.  The  case  was  tried  upon  an  agreed 
stipulation  of  facts,  and  judgment  rendered 
by  the  court  below  in  favor  of  the  plain- 
tiff, from  which  judgment  this  appeal  was 
taken.  Tbe  appellants  contend  that  the 
court  below  erred— First,  in  holding  that 
section  4  of  said  act  approved  February  6, 
1S91,  was  constitutional;  and,  «econ</,  In 
case  said  section  iBConRtitutioiial,  then  the 
court  erred  in  rendering  judgment  against 
the  defendants  for  more  than  $75. 

After  the  case  was  submitted  to  this 
court,  Messrs.  Hawley  &  Beeves  having 
been  retained  to  present  to  the  district 
court  of  the  thirdjudlclal  district,  and  from 
that  court  to  this  court,  for  final  decision, 
a  case  Involving  the  constitutionality  of 
said  act,  approved  February  6, 1891,  upon 
their  application  were  permitted  to  pnv- 
sent  their  printed  brief  in  this  case,  to  be 
considered  by  this  court  in  the  final  deter- 
mination of  the  case.  In  addltloa  to  the 
two  points  raised  by  appellant's  specifica- 
tion of  errors,  Messrs.  Hawley  &  Reeves 
Contend  that  said  act  is  void,  for  the  rea- 
son that  it  was  not  legally  passed  or  en- 
acted by  the  legislature;  that  the  legisla- 
ture in  its  pretended  enactment  thereof 
violated  tbe  provisions  of  article  3  of  tbe 
constitution  of  Idaho,  in  this:  that  the 
house  of  representatives  amended  the  title 
of  said  act  after  it  had  passed  tbe  senate, 
and  failed  to  return  said  bill,  with  its 
amended  title,  to  the  senate  for  its  concur- 
rence thereto. 

We  will  first  consider  tbe  point  as  to 
whether  said  act  was  legaliy  enacted  by 
the  legislature.  Tbe  passage  of  tbe  act  In 
nuestion  occurred  as  follows:  The  bill 
.•"aB  introduced  in  the  house  of  repi*eHenta- 
tives,  January  5,  1S91.  and  designated  as 
"  House  Bill  No.  24, "  and  entitled  "  Ar.  act  to 
regulate  the  sale  of  intoxicating  llquorn  in 
less  quantities  than  our  quart,"  (see 
House  Jour.  1891,  p.  45.)  and  was  there- 
after passed  and  transmitted  to  tbe  sen- 
ate. The  senate  passed  tbe  bill,  with 
amendments,  February  3,  1891.  Tbe  bill 
was  then  returned  to  tbe  house,  with  the 
senate  amendments,  and  on  the  5th  day 
of  February,  1891,  tbe  bill,  with  tbe  senate 
amendments,  was  taken  up  by  the  bouse, 
and  adopted  and  concurred  in.  It  was 
then  moved  to  amend  tbe  title  to  said  bill 
bystrlklngoutthefollowlng  words,  to  wit, 
"in  less  quantities  than  one  quart,"  which 
amendment  was  agreed  to,  and  said  words 
stricken  out.  See  House  Jour.  pp.  114, 115. 
The  bill  was  not  returned  to  the  senate 
for  Its  concurrence  in  tbe  bouse  amend- 
ment of  the  title,  but  was  referred  to  the 
committee  on  enrollment,  and  thereafter 
reported  as  correctly  enrolled,  and  pre- 
sented to  the  governor  for  his  approval, 
with  the  title  as  amended,  on  February  6, 
1891,  and  approved  by  him  on  that  day. 
Tbe  provisions  of  section  4  of  said  bill, 
when  first  introduced  in  and  passed  by  the 
houseof  representatives,  related  to  thesnle 
of  intoxicating  liquors  in  less  quantities 
than  one  quart, but  when  amended  by  tbe 
senate  related  or  applied  to  Intoxicating 
liquors  to  be  drank  in,  on,  or  about  the 
premises  where  sold,  regardless  of  the 
quantity.  The  senate,  after  so  amending 
the  bill  aa  to  strike  out  all  provisions  con- 
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talned  theretn  In  regard  to  thequantitj  ^ 
Intoxicating  liqaors  sold, omitted  orfalled 
tn  titi-tke  out  ot  the  title  that  part  thereuf 
ifferrins  to  quantity.  That  Failure  or 
umisblon  may  be  regarded  as  a  mere  over- 
siRht  or  clerical  error.  After  the  senate 
amended  Bald  bill,  that  part  of  the  title 
referrin);  to  th>)  qnantlty  ot  liquor  sold 
wnH  mere  surpluBage,  as  no  part  of  said 
act  contained  any  provigiona  referrins  to 
the  quantity.  Tbearaendment  of  the  title, 
as  made  by  the  house  of  representatirefi, 
was  not  one  of  substance,  and  did  not  In- 
validate the  act.  Pluramer  v.  People,  74 
III.  »61 :  Ballou  v.  Black,  IT  Neb.  38»,  23  N. 
W.  Kep.  3;  Blni!  v.  Weber,  81 111.^88;  John- 
mm  V.  People.  K3  111.  435. 

It  is  also  contended  that  snld  act  l8  in 
contravention  of  section  18,  art.  3,  Const. 
Idaho,  In  this:  that  the  subject-matter 
of  the  act  is  not  embraced  In  the  title 
thereof,  ao  far  as  the  license  tax  is  con- 
cerned ;  hence  that  part  of  the  act  relat- 
ing to  the  license  is  void  for  that  reason, 
.ludge  Cooley,  in  bis  work  on  Constitu- 
tldnal  Limitations,  (6tb  £d.)  pp.  171,172, 
Rta  tea  the  purpose  of  coiistltotlonal  pro- 
viHtoDB,  such  as  we  havelu  said  section  16, 
art.  3,  as  follows:  "It  may  therefore  be 
aspomed  as  settled  that  the  purpose  of 
these  provisions  was — First,  to  prevent 
hodgepodge  or  'log-rolling'  legislation; 
fecund,  to  prevent  surprise  or  fraud  npoo 
the  legislature  by  means  of  provisions  in 
bills  of  which  the  title  gavenolntimation, 
and  which  might  therefore  be  overlooked, 
and  carelessly  and  unintentionally  adopt- 
ed; and,t/i/rd,  to  fairly  apprise  the  people, 
through  such  publication  ot  legislative 
proceeding  as  Is  usually  made,  of  the  sub- 
]<H!ts  of  legislation  that  are  being  consid- 
ered. In  order  that  thej'  may  have  oppor- 
tunity of  being  heard  thereon,  by  petition 
or  otherwise,  it  they  shall  so  desire."  He 
further  says:  "The  g'^neral  purpose  of 
these  provisions  is  accomplished  when  a 
law  haa  but  one  general  object,  which  is 
fairly  Indicated  by  the  title.  To  require 
every  end  and  means  necessary  and  con- 
venient for  the  accomplishment  of  this 
general  object  to  bo  provided  for  by  a 
separate  act  relating  to  that  alone  would 
not  only  be  unreasonable,  but  would  ac- 
tually render  legislation  Impossible. "  Id 
172.  Section  16,  art.  3,  of  the  constitution 
must  be  given  a  reasonable  construction. 
It  Ih  sufficient  if  the  act  treats  of  but  one 
general  subject,  and  that  subject  expressed 
in  the  title.  To  hold  that  each  subdivision 
ot  the  subject,  and  each  and  every  of  the 
ends  and  means  necessary  for  the  accom- 
plishment of  the  object  of  the  act,  must  be 
Hpociflcally  mentioned  in  the  title,  would 
greatly  embarrass  legislation,  and  accom- 
plish no  legitimate  purpose.  Thetitleto 
said  act  is  comprehensive  enough  to  in- 
clude all  provisions  necessary  and  con- 
venient to  regulatethe  sale  otintoxicating 
li(4Uor8.  It  Is  comprehensive  enough  to  In- 
clude the  provisions  of  Haid  act  in  regard 
to  a  license  tax,  that  being  one  ot  the 
means  usually  employed  forthe  purpose  of 
regulating  the  sale  of  intoxicating liqcors. 

It  is  contended  that  section  4  ot  the  act 
in  question  Is  in  conflict  with  the  pro- 
visions ot  sections  2  and  5  ot  article  7  ot 
the  constitution  of  Idaho,  requiring  equali- 


ty and  nniformitY  of  taxation  upon  the 
same  class  of  subjects.  Section  4  of  said 
act  Drovides  as  follows:  "The  amount  to 
be  paid  by  each  applicant  for  snch  license 
shall  be  the  sum  of  f  500  per  year,  or  a 
proportionate  amount  for  each  fraction 
ot  a  year.  In  any  city,  town,  village,  or 
banilet  where,  at  the  last  general  election 
next  preceding  the  date  ot  the  application 
for  license,  the  total  vote  for  governor  ex- 
ceeded 1.50  votes,  and  ifSOO  per  year  in  all 
other  cities,  towns,  vlllagea,  or  hamlets: 
provided,  that  all  persons  ensaged  in  re- 
tailing liquors  in  connection  with  an  hotel 
or  tavern  where  meals  aud  lodginga  are 
kept  and  furnished  in  good  laltb  for  the 
entertainment  of  travelers,  at  any  point 
distant  three  miles  or  more  outside  of  the 
limits  ot  any  city,  town,  village,  or  ham- 
let, shall  pay  a  license  therefor  of  f  100  per 
year,  or  a  proportionate  amount  for  each 
fractional  part  ol  a  year;  and  provided, 
further,  that  no  ttcense  issued  under  the 
provisions  ot  thii9  act  shall  be  for  a  less 
time  than  three  months,  and  no  licenio 
shall  be  granted  tor  a  longer  period  than 
one  year."  Section  2,  art.  7,  ot  the  consti- 
tution, is  us  follows:  "The  legislator* 
shall  provide  such  revenue  as  may  be  need- 
ful, by  levying  a  tax  by  valuation,  so 
that  ever.r  person  or  corporation  shall 
pay  a  tax  in  proportion  to  the  value  ot 
his.  her,  or  Its  property,  except  as  in  this 
article  hereinafter  otherwise  provided. 
The  legislature  may  also  impose  a  license 
tax  both  upon  natural  persons  and  npon 
corporations,  other  than  municipal,  doing 
business  in  this  state:  also  a  per  capita 
tax:  provided, tbelegislature  may  exempt 
a  limited  amount  of  improvements  upon 
land  from  taxation."  Section  5  of  said 
article  7  is  as  follows :  "  All  taxes  shall  be 
uniform  npon  the  same  class  ot  subjects, 
within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws, 
which  shall  prescribe  such  regulations  as 
shall  secure  a  Just  valuation  for  taxation 
of  all  property,  real  and  personal :  pro- 
vided, that  the  legislature  may  allow  sacb 
exemptions  from  taxation  from  time  tn 
time  as  shall  seem  neceosary  and  Jnst,  and 
all  existing  exemptions  provided  by  the 
laws  of  tlie  territory  shall  continue  until 
changed  by  the  legislature  of  the  state: 
provided,  further,  that  duplicate  taxation 
of  property  tor  the  same  purpose,  duriag 
the  same  year,  is  hereby  prohibited. " 

We  are  of  the  opinion  that  the  pro- 
visions ot  said  sections  ot  the  constitu- 
tion requiring  equality  aud  uniformity  ot 
taxation  upon  the  same  class  ot  subjects 
do  not  apply  to  the  license  tax  provided 
tor  In  said  section  4  of  said  act.  No  one 
can  doubt  (who  reads  the  act  inquestlon) 
that  the  intention  ot  the  Iegis1at\ire,  lu  its 
passage,  was  to  regulate  a  traffic  which 
was  believed  by  them  to  be  pernicious  lo 
its  effects  upon  society,  and  not  for  tb« 
purpose  ot  raising  revenue.  The  principal 
object  was  to  regulate  such  traffic,  not  to 
raise  revenue.  The  constitutional  pro- 
vision in  regard  to  equality  and  odI- 
formlty  ot  taxation  has  reference  solely  to 
"taxation,"  pure  andalmple,  according  to 
the  commonly  accepted  meaning  of  that 
term,  tor  the  purpose  ot  revenue  only.   It 
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does  not  apply  to  thoBe  linpositlODS  made 
under  the  police  power  of  the  state,  as  a 
nieanH  of  conatralning  and  regulating  a 
l>u8ineR8  that  may  be  regarded  as  evil  In 
its  effects  npon  society.  In  Burroughs  on 
Taxation  (page  147)  it  is  stated  that  the 
provisions  of  the  constitution  as  to 
equality  and  uniformity  of  taxation  donot 
apply  tolicenses.  See, also,  1  Desty.Tas'n, 
805.  note  6;  2  Desty,  Tnx'n,  1885  et  seq.; 
Fahey  v.  State,  (Tex.  App.)  11  S.  M'.  Rep. 
108;  Allentown  v.  Gross,  132  Pa.  St  319,19 
Atl.  Rep.  269;  Plenler  v.  State,  11  Neb.  547, 
10  N.  W.  Rep.  4S1;  East  St.  Louis  t. 
"Wherung,  4«  111.  892;  People  v.  Thurber, 
13  HI.  554;  Wipgins  Ferry  Co.  v.  Bast  St. 
LonlB,102  IlLlJliO;  nistlllInK  Co.  v. Chicago, 
112  111.19;  New  Orleans  v.  Railroad  Co., 
41  La.  Ann.  519,  7  South.  Rep.  S3. 

The  contention  tliat  said  section  4  is  un- 
constitutional, for  the  reason  that  the 
license  tax  Is  not  the  same  on  each  person 
engaged  In  selling  intoxicating  li<|Uors,  is 
fnlly  answered  by  the  authorities  last 
above  cited.  Under  said  act  the  license 
tar  is  graduated  by  the  number  of  votes 
cast  for  governor  at  the  last  general  elec- 
tion next  preceding  the  date  of  the  apidl- 
catlon  for  a  license.  If  the  total  vote  cast 
for  governor  at  such  election  exceeds  150 
votes,  then  the  applicant  is  required  to 
paj' a  license  of  $500  per  annum;  and  if 
such  vote  did  not  exceed  150  votes,  then 
The  applicant  must  pay  9300  per  nnnuiu. 
The  act  In  question  Is  a  police  regulation, 
and,  as  such,  the  price  of  licenses  may  be 
graduated  as  Indicated  therein.  In  Ex 
parte  Marshall,  64  Ala.  266,  Justice  Stone, 
delivering  the  opinion  of  the  court,  says: 
"Inasmuch  as  the  price  of  a  license  may 
be  graduated  by  the  popnionsness  of  the 
community  in  which  the  privilege  la  to  be 
exercised,  and  by  the  profitableness  of  the 
employments,  aranseraents.  garaes,  etc..  It 
anthorizes,  this  assessment  is  not  obnox- 
loos  to  the  objection  that  it  Is  nnt  levied 
equally  throughout  the  taxable  district. " 
See,  also.  East  St.  Louis  v.  Wherung, 
supra;  State  v.  O'Hara,  36  La.  Ann.  93; 
New  Orleans  v.  Railroad  Co.,  41  La.  Ann. 
519,  7  Sonth.  Kep.  83;  Allentown  v.  Gross, 
132  Pn.  St.  819,  19  Atl.  Rep.  269.  In  City  of 
Newton  V.  Atchison,  31  Kan.  151,1  Pac. 
Rep.  28»,  the  conrt  holds  that  a  license  tax 
may  be  graduated  by  some  standard,  pro- 
vided such  standard  is  fair  and  Just.  We 
are  of  the  opinion  that  the  intention  of 
the  legislature  was  to  graduate  the  license 
tux  for  selling  intoxicating  liquors  by  the 
populousness  of  the  community  in  which 
the  business  was  carried  on,  and  the 
method  of  ascertaining  such  fact  was  by 
referring  to  the  vote  cast  for  governor  at 
the  election  next  preceding  the  applica- 
tion for  a  license.  The  standard  for  grad- 
uating the  license  tax,  prpscribed  by  the 
act  In  question,  is  reaaonably  lair  and 
just.  The  judgment  of  the  court  below  is 
affirmed,  with  costs  of  this  appeal. 

Morgan  and  Husto.v,  ,TJ.,  concur. 


RiMMEK  V.  Blasinoame  et  ah    (No.  14,579.) 

(Supreme  Court  of  California.    March  39, 1892.) 

FoBciBLB  Entry  and  Detainer— Damages. 

Plaintiff  In  an  action  of  forcible   detainer 

alleged  tier  possession  of  certain  land,  and  entry 


of  defendants  in  her  absence.  She  also  alleged 
a  demand  and  refusal  of  surrender,  and  that  the 
defendants  "tiave  ever  since  said  demand  refused, 
and  tliey  still  refuse,  to  surrender  tbe  same  to 
plaintiff. "  The  complaint  claimed  restitution, 
damages,  and  that  damages  be  trebled.  Defend- 
ants denied  plaintiff's  possession,  but  admitted 
their  entry  and  detainer  of  possession  till  five 
days  after  demand,  and  denied  damage:  thus 
putting  plaintiff's  possession  and  tbe  que&tion  of 
damage  alone  in  Issue.  Held,  that  a  verdict  for 
plaintiff  entitles  her  to  a  judgment  for  treble  tiie 
amouut  of  the  verdict. 

Commissioners'  decision.  Department 
I.  Appeal  from  superior  court,  Fresno 
county. 

Action  by  Elizabeth  Rimmer  against  A. 
A.  Blasingame  and  another  for  damages 
and  treble  damages  for  forcible  detainer 
of  land  and  premises.  Judgmentforpluin- 
tiff.     Plaintiff  appeals.    Damages  trebled. 

O.  L.  Abbott,  for  appellant.  E.  D.  Ekt- 
wards,  for  respondents. 

Tkmplr,  C.  Thl6  is  an  action  of  forci- 
ble detainer.  After  stating  her  poseesBion 
of  the  demanded  premises,  plaintiff  avers: 
"That  on  or  about  the  lOtb  day  of  Janu- 
ary, A.  D.  1R90,  during  the  temporary  ab- 
sence of  plaintiff  from  said  land,  the  de- 
fendants above  named,  without  the  eon- 
sent  and  against  the  will  of  plaintiff,  en- 
tered upon  the  said  real  property,  the 
above-described  parcel  or  tract  of  land, 
and  tool?  poHHession  and  occupancy  there- 
of, and  have  ever  since  retained  and  had, 
and  they  still  retain  and  have,  posseaaion 
and  occupancy  of  all  of  said  tracts  or 
parcels  of  land.  That  on  the4tbdayof 
March,  A.  D.  1890,  of  the  said  defendants 
the  plaintiff  made  demand  for  the  surren- 
der forthwith  to  her  of  the  said  tracts  or 
parcels  of  land,  and  of  the  possession 
and  occupancy  thereof;  l)nt  upon  the  said 
demand  so  ns  aforesaid  by  plaintiff  made 
for  such  surrender,  the  said  defendants  re- 
fused, and  they  have  ever  eince  said  de- 
mand refused,  and  they  still  refuse,  to  sur- 
render the  same  to  plaintiff,  the  former 
occupant  thereof. "  She  also  alleges  that 
the  defendants  herded  on  the  land  large 
bands  of  sheep,  and  that  she  was  damaged 
In  the  sum  o(  $2,000.  She  asks  judgment 
for  restitution,  for  damages,  and  that  the 
damages  be  trebled.  The  defendants  an- 
swered, denying  the  alleged  possession  of 
plaintiff,  but  admitting  their  entry  upon 
the  land,  and  that  they  retained  posses- 
sion tor  about  three  months,  np  to  about 
March  10,  1890,  and  no  longer.  They  ad- 
mit herding  sheep  upon  the  land,  but  deny 
the  damage.  The  case  was  tried  by  a  ju- 
ry, which  found  a  verdict  as  follows: 
"We,  the  jury,  find  for  the  plaintiff  in  the 
sum  of  $162.75."  Upon  this  verdict.  Judg- 
ment was  entered  for  plaintiff  for  $162.76, 
the  amount  of  the  verdict.  From  this 
judgment  the  plaintiff  appeals,  without  a 
bill  of  exceptions,  and  makes  the  point 
that  the  Judgment  should  have  been  for 
three  times  the  amount  of  the  verdict,  for 
restitution  of   the  premises,  and  for  costs. 

The  respondents  claim  that  the  com- 
plaint is  insufficient  to  constitute  an  ac- 
tion for  forcible  detainer,  because  it  is  not 
expressly  averred  that  defendants  refused 
to  surrender  possession^  within  Ave  days 
after  demand.    A  demand  made  March  4th 
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la  aHeged,  and  that  dAfendants  refased, 
and  have  ever  since  said  demand  refused, 
and  atlU  refuse,  to  surrender,  etc.  The 
complaint  was  verlfled  September  3, 1890. 
and  filed  September  6tb  of  that  year.  It 
Is  alleged,  therefore,  that  defendants  con- 
tinued to  refuse  to  surrender  possession  up 
to  September  8d.  This  is  a  sufficient  al- 
legation. We  do  not  concede  that  an  ac- 
tion commenced  under  the  provisions  of 
the  Code  in  reference  to  forcible  or  unlaw- 
ful entry  or  detainer  can  be  converted  in- 
to an  action  for  trespass;  but,  if  so,  we 
hold  this  complaint  sufficient  for  unlawful 
entry  and  forcible  detainer.  The  answer 
admits  the  entry,  and  that  tor  a  time  the 
defendants  held  possession.  It  was  some- 
thing mure,  therefore,  than  a  mere  tres- 
pass. The  only  real  issues  were  whether 
plaintiff  had  the  actual  possession  at  the 
time  of  the  entry,  and  as  to  the  amount 
of  damages.  The  verdict  is  a  finding  ut 
these  issues  in  favor  of  the  plaintiff.  She 
was  plainly  entitled  to  a  judgment  for 
three  times  the  amount  nf  the  verdict,  for 
restitution  of  the  premises,  and  for  costs. 
The  Judgment  should  be  so  modified,  and 
we  so  advise. 

We  concur:    Vanclief,  C;  Bklchbr,  G. 

Pbr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  cause  Is  remand- 
ed, with  directions  to  modify  the  Judg- 
ment in  accordance  with  the  views  ex- 
pressed ;  the  plalntift'scostB  to  include  the 
costs  of  this  appeal. 


(M  Cal.  494)  ^— — ' 

Tost  t.  CoMMSRaAL  Bank  of  Santa 

Ana.    (No.  14,491.) 

(Supreme  Court  of  CaUfomia.    M«y  10, 1898.) 

CHATTBL    MokTOAOBS  —  BurFICIENOT  OF  CsBTin- 

OATB  — Plbaoinos  —  Sbttino  Oot  Exhibits  ik 

BXVEBAL  COCNTD. 

1.  Under  Civil  C!ode,  %  2957,  whioh  provides 
that  a  chattel  mortgage  shall  be  void  against  cred- 
itors unless  accompanied  by  an  "affidavit  that  it 
Is  made  In  good  faith, "  an  affidavit  to  a  chattel 
mortgage  was  sufficiently  signed,  "W.K.  J.,  Becre- 
tary, "  without  other  words  descriptive  of  official 
oharaoter,  where  the  body  of  the  certificate  recited 
thatitwa8madeto''W.K.  J.,  secretary  of  *  *  *. 
tiie  morteagee  In  said  mortgage  named. " 

a.  Where  a  note  and  mortaage  are  pleaded 
and  set  out  in  one  paragraph  of  the  answer,  they 
may  be  counted  on  In  following  paragraphs  by 
reference,  without  again  repeating  them. 

Commissioners'  decision.  In  banlc.  Ap- 
peal from  superior  court,  Orange  county; 
J.  W,  Towner,  Judge. 

Action  by  Charles  Yost  against  the  Com- 
mercial Bank  of  Santa  Ana  to  recover  per- 
sonal property,  and  damages  for  thn  de- 
tention tliereof.  Defendant  had  judgment, 
and  plaintiff  appeals.    Affirmed. 

Cbas.  S.  McKelrey,  lor  appellant,  cited, 
astothn  sufficiency  of  the  certificate.  Hard- 
ware Co.  V.  Sullivan,  (Mont.)  16  Pac.  Rep. 
588;  Baker  v.  Power,  Id.  589;  Leopold  v. 
Silverman.  Id.  580. 

Victor  Montgomery,  for  respondent. 

FooTE,  C.  This  appeal  is  taken  from  a 
Judgment  In  favor  of  the  defendant,  and 
comes  here  upon  the  Judgment  roll  alone. 
From  the  pleadings  and  findinKs,  it  ap- 
pears that  T.  H.  Owens  and  J.M.  Kdington 


for  several  years  had  been  partners  In  tba 
business  of  cultivating  and  raising  barley 
on  the  San  Joaquin  ranch.  In  the  county 
of  Orange;  that  the  land  on  which  a  cer- 
tain crop  of  barley  was  raised.  Involved  in 
this  action,  was  leased  by  Owens  alone, 
and  that  Edington  was  a  silent  partner; 
that  Owens  obtained  a  loan  of  f  2,000  from 
the  defendant,  aban  king  corporation,  and, 
to  secure  his  note  therefor,  executed  a 
cba  ttel  mortgage  on  the  crop  then  gro  wing 
on  the  leased  premises.  This  money  was 
used  in  raising  the  crop.  Afterwards,  on 
the  12th  of  September,  1889,  both  partners 
made  an  assignment  In  writing  of  all  tbcdr 
right,  title,  and  interest  in  the  crop  here> 
toffiro  mentioned  to  one  F.  K.  Ludlow, 
which  instrument  was  duly  certified  and 
acknowledged  so  as  to  entitle  it  to  be  re- 
corded In  the  proper  office,  where  it  was 
actually  recorded  on  the  next  day.  This 
assignment  stated  that  it  was  subject  to 
the  chattel  mortgage  to  the  defendant. 
Owens  never  paid  the  money  due  on  the 
notesecured  bythechattel  mortgage;  and 
on  the  21st  of  September,  1889,  Ludlow, 
the  assignee,  gave  his  assent  whereby  the 
defendant  received  possession  of  the  grow- 
ing crop,  threshed,  harvested,  and  sold  it, 
and  applied  the  proceeds  as  directed  In  the 
chattel  mortgage.  After  this,  Owens  & 
Edington  became  voluntary  insolvents  un- 
der the  statutes  of  this  state,  and  their 
assignee  brought  this  action  forthe  recov- 
ery of  the  possession  of  the  crop  of  barley 
In  sacks,  and  for  damages  for  Its  deten- 
tion. The  defendant  corporation  an- 
swered, setting  up  three  defenses:  The 
Brat,  a  general  denial.  The  Becoad,  that 
the  chattel  mortgage  had  been  executed 
by  Owens  for  money  loaned  him ;  that  bs 
alone  was  known  to  the  bank  as  the  lessee 
of  the  land  on  which  the  crop  was  grown, 
and  that  the  borrowed  money  was  used 
to  make  the  crop,  and  that  the  debt  re- 
mained unpaid,  and  that  the  crop  was 
sold  ander  the  mortgage  In  accordance 
with  Us  provisions,  and  the  proceeds  ap- 
plied by  the  defendant  to  the  payment  of 
the  debt.  The  third  defense  set  out  tacts 
as  to  the  assignment  to  Ludlow,  etc., 
which  we  have  heretofore  stated,  and 
which,  in  our  Judgment,  amounted  to  an 
assertion  of  a  ratification  by  thn  other 
partner,  Edington,  prior  to  the  Insolvency 
of  theflrm,  of  theacts  of  the  partner  Owens 
In  his  dealing  with  the  bank,  known  to  it 
as  the  lessee  of  the  land  on  which  the  crop 
mortgaged  was  grown.  The  answer  was 
demurred  to,  and  It  Is  claimed  by  the  ap- 
pellant that  the  demurrer  to  the  second 
and  third  defenses  of  that  pleading  should 
have  been  sustained. 

Passing  the  question  as  to  whether  the 
second  defense  was  demurrable  or  not,  we 
think  it  plain  that  the  third  defense  con- 
tains a  statement  of  facts  which  show  a 
complete  bar  to  the  action.  We  do  not 
think  that  there  is  anything  In  the  point 
that  the  certificate  required  by  section 
2957  of  the  Civil  Code  is  defective.  The 
body  of  the  certificate  shows  that  the  "W. 
K.  James,  Secretary, "  who  signed  the  cer- 
tificate, was  the  "secretary  of  theCommer- 
clal  Bank  of  Santa  Ana,  the  mortgagee  In 
said  mortgage  named."  Thus  it  suffi- 
ciently appears  that "  W.  K.  JaotoB.  Secie- 
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tary,"  was  the  secretary  of  that  bank, 
-and  it  waH  annecessnry  to  repeat  after 
" Hecretiiry, "  as  appended  ti»  hlH  Hlgnature, 
what  waa  stated  in  tiie  body  of  the  certifi- 
cate; that  Is,  that  he  was  secretary  to  tlie 
bank,  mortgagee,  etc.  The  cases  cited 
from  Montana  are  not  in  point  here. 

We  think  ratification  is  sufficiently 
pleaded  In  the  tlilrd  defense  of  the  answer, 
and  the  probativefacts  found  following  the 
plead infi,  from  which  the  nitimate  fact  of 
ratification  by  the  ottier  partner  neces- 
Harily  roust  be  inferred,  and  this  is  sufti- 
vient  from  which  to  draw  the  conclusions 
of  law  which  support  tlie  judgment. 
Hayne,  New  Trial  &  App.  §  292.  Hence  the 
point  made  that  certain  of  thefindiuga  are 
not  within  the  issues  made  by  the  plead- 
infCB,  and  should  be  disregarded,  is  with- 
f)ut  merit.  Nor  do  we  perceive  any  force 
In  the  argument  made  by  the  appellant, 
that  the  (acta  are  insufflcient,  as  set  up  in 
the  third  ground  of  defense,  because,  as 
claimed,  the  note  and  mortgage  are  only 
referred  to  therein  as  being  set  out  in  tlie 
.second  defense,  and  are  not  set  out  in  the 
third  defense.  If  tiie  note  and  mortgage 
bad  been  made  Exhibits  A  and  B  to  the 
answer,  and  i*e[erred  to  as  such  in  the 
third  or  any  of  the  defenses  stated,  we  do 
not  see  why  that  would  not  have  been 
sufBclent.  No  more  difficulty  or  incon- 
venience in  looking  at  them  could  result 
from  the  method  adopted  here,  of  refer- 
ring to  the  note  and  mortgage  as  set  out 
in  the  second  defense,  than  in  the  method 
above  adverted  to.  The  practice  con- 
demned in  Pennle  v.Hildreth.Sl  Cal.  127, 22 
Pac.  Bep.  398,  is  not  that  which  is  here  in> 
volved.  This  is  no  avernment  "In  subse- 
qnent  counts  that  certain  pargraphs  of 
the  first  count  are  true."  The  case  cited 
is  therefore  not  in  point. 

We  deem  it  unnecessary  to  notice  any 
other  point  made,  and  we  see  no  reversible 
error  in  the  record,  and  advise  that  the 
judgment  be  affirmed. 

Weeoncar:  Bei.cbek.C;  FitzokralDiC. 

Per  Cdriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 
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LENDER.     (No.  14,432.) 
{Supreme  Court  of  Calif omia.    March  28, 1892.) 

FlKDIMOS— PRBSDMPTIONS. 

1.  In  on  action  to  recover  the  balance  alleged 
to  be  due  on  a  subscription  to  a  corporation,  the 
trial  court  found  tbat  defendant  "recognized  the 
validity  of  the  corporation,"  and  "acquiesced" 
In  its  expenditures  "by  paying"  the  first  two 
aalls  on  his  subscription,  and  then  concluded  in 
law  that  defendant  "has  waived  any  defense  he 
might  otherwiso  have  bad  to  said  subscription  by 
reason  of  the  manner  uf  plaintiff's  incorpora- 
tion." JFfeld  that,  the  findings  not  being  inoon- 
sistent  with  the  legal  definition  of  "waiver,"  it 
most  be  presumed  that  thoro  was  suffluiont  evi- 
dence to  justify  the  conclusion  of  law. 

3.  Defendant  agreed  in  the  contract  of  sub- 
scription to  the  corporation  that  he  would  pay 
his  subscription  upon  the  call  of  the  board  of  di- 
rectors thereof.  The  complaint  allop^od  and  the 
courtfound  hisownershipof  thenuraburot  shares 
subscribed  for  by  him.  Held,  that  it  was  un- 
necessary to  defendant's  ownership  tbat  a  stock 


certificate  should  have  been  issued  to  him,  it  not 
being  due  till  bis  subscription  is  fully  paid,  nor 
that  the  directors  should  have  levied  assessments 
on  the  stock,  and  there  is  a  good  cause  of  action 
on  the  contract  for  the  balance  of  the  subscrip- 
tion. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Luis  Obispo 
county ;  V.  A.  Gregg,  Judge. 

Action  by  California  Southern  Hotel 
Company  against  C.  R.  Callender  to  re- 
cover balances  of  subscription  due  upon  a 
contract  of  subscription  thereto.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Affirmed. 

Veaable  &  Gootlclilld,  for  appellant. 
J.  M.  WUcoxoD,  for  respondent. 

Vanclibf,  C.  The  plaintiff  is  a  Cali- 
fornia corporation,  to  whose  capital  stock 
the  defendant  subscribed  9(5,0UU  before  its 
organization,  that  being  .'M  shares  of  the 
1,00U  shares  into  which  the  capital  stock 
of  $100,000  woB  divided.  After  having  paid 
$2,000  of  this  subscription,  the  defendant 
refused  to  pay  any  part  of  the  remainder, 
and  this  action  was  brought  to  recover 
from  him  the  remaining  93,000.  The  cease 
was  tried  by  the  court,  and  judgment 
was  given  in  favor  of  the  plaintiff  for  the 
sum  demanded.  The  defendant  appeals 
from  the  judgment  on  the  judgment  roll, 
without  bill  of  exceptions,  and  contends 
that  upon  the  flndinga  of  fact  the  judg- 
ment should  have  been  given  for  the  de- 
fendant. The  following  is  a  copy  of  the 
written  agreement  to  and  npon  which  de- 
fendant subscribed  for  the  stock :  "  We, 
the  undersigned,  do  hereby  agree  to  and 
with  each  other  that  we  will  organize  and 
form  a  corporation,  under  the  laws  of  the 
state  of  California,  for  the  purpose  of 
erecting,  building,  and  owning  an  hotel 
building  in  the  city  of  San  Luis  Obispo, 
county  of  San  Luis  Obispo,  state  of  Cali- 
fornia, and  for  the  purpose  of  purchaiiing 
and  owning  all  such  real  and  peraonal 
property  as  may  be  necessary  to  be  used 
In  connection  with  said  hotel  building; 
and  weagreetbal  the  capital  stock  of  said 
corporation  shall  be  one  hundred  thou- 
sand (S100,IK)0)  dollars,  divided  into  one 
thousand  (l.dUO)  shares,  of  the  par  value 
of  one  hundred  dollars  each :  and  we  agree 
to  and  with  each  other  that  we  do  respec- 
tively subscribe  for  the  number  of  shares 
of  the  stock  of  said  corporation  as  are  set 
after  our  respective  names,  and  that  we 
will  pay  for  the  same  the  said  par  value 
thereof  at  such  times  and  in  such  manner 
as  may  be  determined  by  the  board  of 
directors  of  the  said  corporation,  to  be 
hereafter  chosen.  And  we  further  agree 
that  whenever  seventy  thousand  ($70,000) 
dollars  of  said  capital  stock  has  been  sub- 
scribed for,  a  meeting  shall  be  called  'or 
the  purpose  of  ele<!ting  a  board  of  direct- 
ors, and  taking  such  steps  as  are  required 
by  law  to  form  the  said  corporation,  and 
that  at  such  meeting  the  owners  of  a  ma- 
jorltyofsald  subscribed  stock  shall  consti- 
tute a  quorum,  and  are  authorized  to 
elect  said  board  of  directors,  and  transact 
any  business  necessary  to  fully  complete 
the  organization  of  the  said  corporation. 
That  the  number  of  directors  and  the  term 
of  said  corporation  shall  be  determined  at 
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snch  meet!nB."  Here  follows  the  Het  of 
BubBcrlliera,  among  whom  is  the  defend- 
ant for  "fifty  sli B res.— f 5,000. "  These  sub- 
Bcriptiona  amounted  to  772  sbarea. 
Among  them  wan  one  of  the  Pacific  Coast 
Steamship  Company  and  Pacific  Coast 
Railway  Company  for  100  shares,  payable 
In  freightage.  This  subscription  purports 
to  have  been  made  through  the  agency  of 
Ooodall,  Perkins  &  Co.  Another  of  the 
subscriptions  Is  by  £dwln  Ooodall  for  125 
shares,  partly  payable  In  a  block  of  land, 
if  accepted  by  the  company,  estimated  at 
97,500,  and  the  balance  of  $5,000  in  cash. 
The  coart  flndo  that  Uoodall,  Perkins  & 
Co.  were  not  authorized  to  subscribe  for 
the  steamship  and  railway  companies, 
but  that  the  subscriptions  of  these  com- 
panies, and  also  that  of  Edwin  Ooodall, 
entered  into  thecompntation,  and  cunstl- 
toted  a  part  of  the  772  shares  subscribed 
before  the  organization  of  the  corpora- 
tion. The  court  further  found  that  the 
corporation  was  organized  on  August  17, 
1887,  and  that  the  articles  of  Incorpora- 
tion inciaded  as  subscribers  the  name  of 
the  Pacific  Coast  Steamship  Company  for 
100  shares,  amounting  to  f  10,000,  and  that 
of  Edwin  Onodull  for  125  shares  amount- 
ing to  $12,500,  without  conditions;  and 
further  found  "that  ut  the  preliminary 
meeting  of  stockholders,  held  fjr  the  pur- 
pose of  considering  whether  or  not  the  in- 
corporation aforesaid  should  t>e  organ- 
ized and  formed,  defendant  was  not  pres- 
ent, and  did  not  vote  for  the  shares  sub- 
scribed for  by  him  as  aforesaid,  and  did 
not  acquiesce  In  or  agree  that  the  incor- 
poration should  be  formed  on  the  sab- 
Bcrlption  aforesaid.  •  •  •  That  Edwin 
Qoodall,  for  himself  and  for  the  Pacific 
Coast  Steamship  Company,  united  In  the 
call  for  the  meeting  of  the  stockholders 
last  aforesaid,  and  each  were  represented 
at  said  meeting  to  the  full  amount  of  the 
stock  Eubscribed  for  by  them  as  aforesaid 
by  Edwin  Ooodall,  and  he  voted  and  act- 
ed ut  said  meeting  for  the  full  amount  of 
the  stock  subscribed  for  by  them,  viz.,  225 
Shares  of  the  value  of  $22,500;  and  each  has 
ever  since  the  Incorporation  of  the  plaintiff 
been,  and  now  is,  a  stockholder  in  said 
corporation  for  the  full  value  and  amount 
of  the  stock  aforesaid  subscribed  by  him." 
And  further  found  that  the  subscriptions 
of  the  steamship  company  and  Ooodall 
were  accepted  and  acted  upon  by  plaintiff, 
and  have  been  fully  paid  to  the  company. 
And  further  found  that  "defendant  has  at 
all  times  recognized  the  vullrllty  of  the 
corporation  aforesaid  by  paying  $2,000  of 
said  original  subscription  of  $5,000,  and 
not  otherwise,  and  has  never  dissented 
from  or  protested  against  any  of  Its  acta. 
That  defendant  has,  since  said  corpora- 
tion was  formed,  acquiesced  In  the  build- 
ing of  the  hotel  mentioned  in  said  agree- 
ment, and  furnishing  the  snme,  and  the 
iDcnrring  of  debts  and  expenditures  of 
money  therefor,  by  paying  said  $2,u00  of 
said  subscription  to  said  corporatl(m,and 
not  otherwise.  •  •  •  That  a  large  in- 
debtedness has  been  incurred  by  plaintiff, 
and  large  earns  of  money  expended,  rely- 
ing upon  the  subscriptions  aforesaid." 
And  further  found  (under  the  head  of 
^conclusions  of  law")  that  the  defendant 


"has  waived  any  defense  he  might  other- 
wise have  had  to  said  subscriptions  by 
reason  of  the  manner  of  plaintiff's  incor- 
puratlon."  The  findings  show  that  calls 
were  made  upon  the  subscribers,  includ- 
ing the  defendant,  as  follows:  November 
16,  1887.  20  per  cent.,  payable  November 
2i>tb;  March  17, 1888,  30  percent.,  payable 
March  2atb;  May  23,  1888,  20  per  cent., 
payable  June  1st;  20  per  cent.,  payable 
.June  15tb;  aud  20  per  cent.,  payable  July 
1st. 

1.  The  first  and  principal  point  made  by 
appellaut  is  that  the  corporation  was 
organized  before  there  was  a  valid  sub- 
scription of  $70,000  of  the  capita)  stock, 
contrary  to  the  agreement  subscribed  by 
defendant,  inasmuch  as  Ooodall,  Perkins 
&  Co.  subscribed  for  the  steamship  com- 
pany and  railway  company  without  au- 
thority, aud,  In  part,  conditionally.  It 
appears,  however,  that  these  subscrip- 
tions were  changed  before  the  corporation 
was  organized,  the  rail  way  company  being 
dropped,  and  the  subscription  of  the 
steamship  company  being  substituted  tor 
that  of  both  of  these  companies,  and  for 
the  fall  amount  thereof,  and  the  subscrlii- 
tlon  of  the  steamship  company  and  that 
of  Ooodall  being  made  nncondltional,  and 
so  entered  In  the  articles  of  incorporation. 
It  is  also  found  by  the  court  thatOoodall, 
for  himself  and  for  the  steamship  compa- 
ny, united  In  the  call  for  the  meeting  of  the 
snbsoriber?  for  the  purpose  of  eonsideTisg 
the  propriety  of  organizing  the  oorpora- 
tion;  that  Qoodall  represented  all  their 
stock  at  that  meeting ;  that  hesigned  ami 
acknowledged  the  articles  of  Incorpdra- 
tlon;  and  that  the  steamship  companv 
and  Ooodall  paid  ail  the  calls  upon  all  tm- 
stock  subscribed  by  them.  It  is  not  ex- 
pressly found,  nor.  It  seems  to  me,  by 
necessary  Implication,  that  Ooodall  was 
not  authorlzedby  the  steamship  company 
to  join  in  the  call  for  the  meeting,  to  make 
the  change  in  the  subscription,  and  to  rep. 
resent  the  steamship  company  intheor- 
ganlzatlou  of  the  corporation;  but  only 
that  the  original  subscription  by  Ooodall, 
Perkins  &  Co.  for  the  two  companies  was 
without  authority.  If  Ooodall  was  au- 
thorised by  the  steamship  company  to 
represent  it  in  all  these  matters,  the  cor- 
poration was  properly  organized,  accord> 
ing  to  the  subscription  agreement,  and 
the  defendant  has  no  ground  of  complaint. 
As,  however,  the  findings  are  not  quite 
clear  upon  this  point,  and  as  I  think  the 
judgment  should  be  affirmed  on  another 
ground,  which doesnot  Involveanydonbt- 
ful  question  of  construction  of  the  find- 
ings, the  decision  of  the  case  need  not  rest 
upon  this  point. 

2.  The  court  found  that  the  defendant 
had  "  waived  any  defease  he  might  other- 
wise have  had  to  said  subscription  by  rea- 
son of  the  manner  of  plaintiff's  incorpo- 
ratUiU."  Says  Mr.  Cook,  in  his  book  on 
Stock,  Stockholders,  and  Corporation 
Law,  (section  181:)  "A  subscriber  may 
waive  the  defense  that  the  full  capital 
stock  of  thecorporatlon  has  not  been  sub- 
scribed. This  waiver  may  be  either  ex- 
press or  Implied  from  tiie  acta  or  declara- 
tions of  thesnbscrlber."  Again,  at  section 
186,  the  same  author  aays:    "Where  the 
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siibBcriber  made  bid  contract  ot  sobscrip* 
tlon  preTlouB  to,  and  In  anticipation  of, 
the  incorporation,  and  does  not,  by  hla 
Babuequent  acta,  acquiesce  in  the  mode  ot 
incorporation,  he  may  set  np  that  the 
corporation  hue  not  been  incorporated, 
and  that  he  is  not  liable."  AtaectionlOS 
he  says:  "A  subscriber  to  stock  in  a  cor- 
poration may  waire  any  defense  he  may 
have  to  the  subscription.  The  waiver 
may  be  express,  or  it  maybe  by  implica- 
tion from  the  acts  and  declarations  of  the 
subscriber.  Tbas  a  payment  of  a  call 
with  full  knowlege  of  the  defense  Is  held 
to  be  a  waiver;  and  any  act  indicating  a 
clear  Intent  to  abide  by  or  accept  or  pass 
over  an  objection  which  the  subscriber 
might  make  will  be  held  to  be  a  waiver." 
See  authorities  cited  In  notes  to  above 
quotation.  Thompson,  Liab.  Stockh.  § 
120 ;  Taylor,  Corp.  §  519 ;  and  Railroad  Co.  v. 
Johnson,  64  Amer.  Dec.  807.  In  FIshback 
V.  Van  Dusen,  8S  Minn.  Ill,  22  N.  W.  Rep. 
244,  Mr.  Justice  Mitchki.l,  speaking  for 
the  court,  said :  "  Whether  there  has  been 
a  waiver  Is  a  question  of  fact.  It  may  be 
proved  by  various  species  ot  evidence,  by 
declarations,  by  actH,  or  by  forbearance 
to  act."  Other  authorities  say  it  la  a 
mixed  question  of  law  and  fact,  but  that 
each  case  must  depend  upon  Its  owu  pe- 
culiar circumstances  and  surruundinga. 
"It  In  a  question  of  intention,  and  a  fact 
to  be  determined  by  the  triers  of  fact, " 
(Okey  V.  Insurance  Co.,  29  Mo.  App.  Ill; 
Ebrllch  T.  InsuranceCo.,  8H  Mo.  249 ;  Drake 
v.  Insurance  Co.,  8  Grant,  Cas.  325;  With- 
erell  v.  Insurance  Co.,  49  Me.  200;)  "and, 
though  the  waiver  must  be  Intentional, 
and  clearly  proven,  the  sufficiency  of  the 
evidence  relating  thereto  Is  for  the  jur.v." 
Insurance  Co.  v.  Schollenberger,  44  Pa. 
St.  259.  The  only  question  of  law  that 
can  be  involved  in  the  question  of  waiver 
must  relate  to  the  legal  definition  of  the 
word.  For  example,  a  jury  might  be 
properly  Instructed  as  matter  of  law  that 
a  waiver  must  be  voluntary,  and  that  It 
Implies  a  knowledge  of  the  right,  claim, 
or  thing  waived ;  yet  whether  it  was  vol- 
untary, and  whether  the  party  had  knowl. 
edge  ot  the  right  or  thing  waived,  ara  still 
questions  of  fact  to  be  submitted  to  the 
]ory.  In  this  case  the  court  tound  the  ul- 
timate fact  that  defendant  had  waived 
any  right  he  may  have  had  to  object  to 
the  organization  of  the  corporation.  This 
finding  implies  the  defendant's  knowledge 
of  the  right  waived  and  that  this  waiver 
was  voluntary,  since  these  attributes  are 
included  in  the  legal  definition  of  a  waiv- 
er. Nor  is  this  conclusion  affected  by  the 
fact  that  the  court  also  found  certain  pro- 
bative facts,  the  only  tendency  of  which 
was  to  prove  the  waiver.  That  defendant 
recognized  the  validity  of  the  corporation, 
and  acquiesced  in  the  building  of  the  *io- 
tel,  etc.,  "not  otherwise"  than  by  paying 
the  first  two  calls  on  his  subscription, and 
never  dissenting  or  protestinu:  against  any 
of  the  acts  of  the  corporation,  are  In  no 
degree  inconsistent  with  thewaiverfound, 
as  they  do  not  tend  to  prove  that  the 
waiver  was  involuntary,  or  without  de- 
fendant's knowledge  of  his  alleged  right. 
Conceding,  therefore,  that  the  probative 
tacts  (unnecessarily)  found  are  insufflclent 


to  prove  a  waiver,  yet,  as  the  record  con- 
tains no  part  of  the  evidence  it  must  be 
presumed  tbatthere  was  sufficient  evidence 
to  justify  the  finding  of  a  waiver. 

3.  It  is  contended  that  this  action  can- 
not be  maintained  "on  the  theory  that  de- 
fendant is  a  stockholder,  and,  as  snch,  lia- 
ble to  the  corporation  for  assessments," 
for  the  alleged  reason  that  It  does  not  ap- 
pear "that  the  corporation  ever  awarded 
any  stock  to  defendant,  or  entered  his 
name  on  its  stock  book,  or  anything  to 
show  that  defendant  was  a  stockholder." 
It  Is  alleged  In  the  complaint,  and  express- 
ly found  by  the  conrt,  that  defendant  was 
the  owner  of  50  shares  of  stuck  at  all  the 
times  when  the  calls  were  made.  It  was 
not  necessary  to  defendant's  ownership  of 
the  stock  that  a  certificate  tor  the  stock 
should  have  been  issued  to  him,  (Mitchell 
V.  Beckman,64  Cal.  121,  28  Pac.  Rep.  110. 
and  authorities  there  cited  ;)  nor  was  the 
corporation  bound  to  Issue  such  certificate 
until  the  subscription  price  was  fully  paid  ; 
nor  was  it  necessary  to  a  recovery  on  the 
contract  of  subscription  that  the  directors 
of  the  corporation  should  havo  levied  as- 
sessments upon  the  stock  in  the  mode 
prescribed  by  the  Civil  Code.  By  the 
contract  of  sabscrlptlon  the  defendant 
agreed  to  pay  upon  the  call  of  the  board  of 
directors,  viz.,  "at  such  time  and  In  such 
manner  as  may  be  determined  by  the 
board  of  directors  of  the  said  corpora- 
tion, to  be  hereafter  chnsen  ;"  and  the  ac- 
tion was  properly  brought  upon  tills  con- 
tract. West  V.  Crawford,  80  Cal.  27,  21 
Pac.  Rep.  1123.  Water  Co.  v.  Herberger, 
82  Cal.  600,  23  Pac.  Rep.  134;  Ang.  &  A. 
Corp.  §  549.  I  think  the  Judgment  should 
be  affirmed. 


We  concur: 

CHER,  C. 


FiTZGBBAUU.     C;      Bbi,- 


Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


94  Cal.  IM 
Wii.soN  V.  California  Cent.  R.  Co.    (No. 

14,376.) 
(Supreme  Court  of  California.    March  30, 1893.) 

Uakribrs  of  Fbeight— Liabilitt  after  Stobaob 
—Notice — Actios  on  Costkaot  of  Affbsioht- 

MBST  —  NeGUOENCB  —  BURDEN   OF  PrOOF— RB- 

iiOTAL  or  Goods— Reasonable  Time. 

1.  A  trial  Judge  may,  in  a  case  tried  by  bis 
predecessor  in  office,  grant  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight 
of  conflicting  evidence. 

2.  Failure  of  a  carrier  to  deliver  goods  on 
demand,  after  storage,  without  lawfal  excuse, 
is  a  breach  of  the  carrier's  original  contract,  for 
which  suit  mav  be  brought  on  that  contract. 

8.  Under  Civil  Code,  i  2120,  providing  that 
if  for  any  reason  acarrier  does  not  deliver  freight 
to  the  consignee  or  his  agent,  personally,  he  niusb 
give  notice  to  the  consignee  of  its  arrival,  and 
keep  the  same  in  safety  on  his  responsibility  as 
s  warehouseman,  until  the  consignee  has  had  a 
reasonaole  time  to  remove  it,  storage  of  the 
goods  does  not  create  a  new  contract,  which 
must  be  pleaded  and  distinguished  from  the  orig- 
inal contract  in  order  to  recover  the  goods  or 
their  value. 

i.  Under  said  section,  to  reduce  the  degree 
of  care  of  the  carrier  to  that  of  a  warehouseman 
on  arrival  and  storage  of  the  goods,  It  is  neces- 
sary that  notice  be  given. 
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6.  Pol.  Code,  SS  8152-3157,  having  been  in 
force  betore  tbe  passage  of  act  of  Uarcn  30,  1874, 
(Amendments  to  Codes,  187S-74,  p.  247,)  an^- 
thingr  in  said  sections  inconsistent  witli  Civil 
Code,  S  212U,  relative  to  the  obligations  of  car- 
riers, is  repealed;  said  section  2130  being  the 
original  section  as  amended  by  said  act  of  1874, 
section  286  of  which  provides  that  all  provisions 
of  law  inconsistent  with  the  provisions  of  that  act 
are  thereby  repealed. 

6.  Plaintiff  having  sued  defendant  on  its  orig- 
inal contract  as  carrier  for  failure  to  deliver  the 
goods,  and  defendant  having  admitted  the  con- 
tract, and  then  alleged  that  the  goods  were  safely 
carried  to  the  puint  of  destination,  and  there 
stored  In  its  warehouse  under  circumstances  that 
redaced  its  obligation  to  that  of  warehouseman, 
and  that  the  goods  while  so  stored  were  destroyed 
by  fire,  "without  negligence  or  fault  on  its  part, " 
the  burden  of  proving  tbe  defense,  including  the 
loss  without  defendant's  negligence  or  fault,  is 
on  defendant. 

7.  Where  household  goods  were  sh!i>ped  from 
Indiana  to  California,  and  the  owner,  being  talren 
sick  on  the  way,  wrote  to  the  freight  agent  a 
letter,  which  he  received  two  days  after  the  ar- 
rival of  the  goods,  stating  that  she  was  sick,  and 
asking  him  to  store  the  goods  in  a  fireproof 
warehouse,  and  tbe  evidence  for  plaintiff  tended 
to  prove  that  the  only  attempt  at  giving  plaintiff 
notice  of  tbe  arrival  of  the  goods  was  a  letter  in 
answer  to  hers,  which  was  defectively  addressed, 
and  by  reason  thereof  was  not  received,  but  was 
returned  to  tbe  sender  two  monttis  thereafter,  an 
instruction  that  the  reasonable  time  witnin  which 
plaintiff  should  have  removed  her  goods  was  lim- 
ited to  three  months  from  the  date  ot  their  ar- 
rival was  properly  refused. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court.  Lob  Angeles 
county ;  W.  H.  Clark,  Judge. 

Action  by  M.  Wilson  against  the  Cali- 
fornia Central  Railroad  Company  for 
Koods  shipped  and  not  delivered.  Ver- 
dict and  JudKment  for  plaintiff.  There 
was  an  order  granting  a  new  trial,  and 
-plaintiff  appeals.     Affirmed. 

WelJs,  Monroe  &  Lee,  for  appellant.  A. 
Branson  and  Curtis  D.  Wilbur,  tor  re- 
spondent. 


Vancmef,  C.  Action  to  recover  from 
defendant  the  Talue  of  certain  house- 
hold furniture  which  It  is  alleged  the  de- 
fendant, as  a  common  carrier  by  rail- 
road. In  consideration  ot  a  certain  sum 
paid  it  by  plaintiff  as  freightage,  pro  rata 
HInerls,  agreed  safely  to  curry  from  Indi- 
anapolis, Ind.,  to  Los  Angelea,  Cal.,  and 
to  deliver  to  the  plaintiff  or  order  at  the 
latter  place,  but  failed  and  refused  to  do 
so  according  to  said  agreement,  whereby 
said  furniture  was  wholly  lost  to  plaintiff, 
to  her  damage  in  the  sum  of  $4,000.  The 
answer  of  the  defendant,  fur  want  of  in- 
formation or  belief,  denies  that  the  furni- 
ture was  wwrth  94,000  or  any  sum,  and 
then  proceeds  as  follows:  "It  denies  that 
It  did  not  safely  carry  said  goods  pursu- 
ant to  its  agreement  to  plaintiff's  damage 
In  the  sum  of  $4,000,  or  In  any  other  sum 
whatever,  but,  on  the  contrary,  it  alleges 
that  it  safely  carried  said  goods  from  the 
town  of  Barstow,  where  it  received  the 
same  of  the  Atlantic  &  Pacific  road,  and 
delivered  the  same  In  the  city  of  Los  An- 
geles, at  its  warehouse  in  said  city,  where 
said  goods  were  received  on  the  19th  day 
of  July,  18S7,  and  were  on  the  same  day 
Unloaded  into  the  warehouse  of  this  de- 


fendant at  said  city,  and  tbe  plalntitl  in 
this  action  was  on  Raid  19th  day  of  July, 
1887.  duly  notified  of  the  arrival  of  said 
goods,  but  said  plain tiS  wholly  neglected 
to  remove  said  goods  from  said  ware- 
house, and  negligently  permitted  them  to 
remain  therein  until  tbe  28th  day  of  Octo- 
ber, 1887,  at  which  time  said  warehonse, 
with  its  contents,  Inclnding  the  goods 
mentioned  In  this  complaint,  was  wholly 
and  totally  destroyed  by  fire,  and  that 
without  the  carelessness  or  negligence  of 
this  defendant. "  The  case  was  tried  by  a 
jury.  Verdict  for  plalntiO,  assessing  tbe 
damages  at  $4,000.  Judgment  according- 
ly. Defendant  moved  for  a  new  trial, 
which  was  granted:  and  this  appeal  is  by 
the  plaintiff,  from  the  order  granting  a 
new  trial.  The  case  was  tried  before 
Hon.  H.  K.  S.  O'Mklve.vky,  who  settled 
the  statement  on  motion  for  new  trial 
after  the  expiration  of  his  term  of  office, 
February  18, 1S90;  and  tbe  new  trial  was 
granted  by  his  succesjior,  Hon.  \V.  H. 
I'LARK.  December  13,  1890.  On  granting 
the  motion  the  court  filed  a  written  opin- 
ion, which  is  brought  np  with  the  tran- 
script, and  acqniesced  in  by  counsel  as  be- 
ing a  correct  copy,  though  it  does  not  ap- 
pear to  have  been  made  a  part  of  the 
settled  statement.  It  appears  by  this 
opinion  that  the  new  trial  was  granted 
on  two  grounds:  (1)  That  the  verdict 
was  against  the  weight  ot  conflicting  evi- 
dence on  a  material  Issue;  and  (2)  that 
the  court  mislustructed  the  jury.  Appel- 
lant's counsel  contend  that  luaemacb  as 
it  is  admitted,  and  is  Incontrovertible, 
that  tbe  evidence  Is  aubstantially  conflict- 
ing, tbe  court  below,  not  having  tried  the 
case,  nor  heard  the  evidence,  should  bava 
been  governed  by  tbe  same  rule  that  pre- 
vails In  the  appellate  court  as  to  conflict- 
ing evidence.  Thin  question  has  been  de- 
cided adversely  to  the  views  of  counsel  for 
appellant  In  the  following  cases:  Alt- 
Bchul  v.  Doyle,  48  Cal.  535;  Macy  v.  Da- 
vlla.  Id.  648;  Bander  v.  Tyrrel.  59  CaL  100; 
Blum  v.  Sunol,  63  Cal.  348.  Therefore  tbe 
order  granting  a  new  trial  on  the  ground 
of  insufficiency  of  the  evidence  shonld  be 
affirmed,  witliout  regard  to  what  may  be 
said  or  thought  of  the  reason  of  the  rule 
established  by  those  cases;  and  whether 
the  instructions  to  tbe  jnry  were  correct 
or  not.  For  purposes  ot  the  new  trial, 
however,  it  is  proper  to  pass  upon  other 
questions  presented  by  tbe  record  aud 
discussed  by  counsel,  psppcially  such  as  re- 
late to  the  propriety  ot  instructions  given 
to  the  jury,  or  refused,  as  requested. 

1.  The  court  did  not  err  In  refusing  the 
first  instruction,  as  requested  by  aefend- 
ant.  As  requested,  the  Instruction  was 
as  follows:  "(1)  The  court  instructs  yun 
that  In  this  case  defendant  Is  charged  aa  a 
common  carrier,  and  not  as  a  warehousE> 
man;  and  It  you  find  from  the  evidence 
that  the  goods  sued  for  arrived  In  Los 
Angeles  July  19.  1887,  and  were  at  that 
time  unloaded  from  the  cars  into  defend- 
ant's warehouse,  and  plaintiff  was  noti- 
fied of  such  arrival,  then  the  court  in- 
structs you  that  defendant  is  not  liable 
as  a  common  carrier,  and  your  verdict 
should  be  for  tbe  defendant."  That  tbe 
defendant  "  was  a  common  carrier  ot  gooda 
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forhlre,"  and  ns  each  received  and  "axreed 
safely  to  carry  tu  Loa  An^elefi,  and  there 
to  deliver  to  plaintiff  or  order,"  the  floods 
In  question,  1b  admitted  by  the  pleadiDK8> 
and  that  defendant  did  safely  carry  the 
soods  to  Los  Anf^eles.  and  there  store 
them  in  Its  wareliouse,  where  they  were 
afterwards  destroyed  by  Are,  is  alleged 
lu  defendant's  answer,  and  was  proved 
on  the  trial.  Therefore  the  requested  In- 
Btructiun  must  be  understood  as  meaning 
that,  if  plaintiff  was  properly  notified  of 
the  arrival  of  the  Koods,  she  coald  not 
recover  in  this  action,  because  the  defend- 
ant was  sned  on  its  contract  as  a  com- 
mon carrier,  and  not  as  a  warehouseman, 
even  though  the  goods  may  have  been 
destroyed  through  the  negligence  ol  de- 
fendant, and  for  the  reason  that  the  no- 
tice to  the  plaintiff  and  storage  of  the 
goods  entirely  discharged  the  defendant's 
ubiigations  under  the  contract  alleged  in 
the  complaint,  although  the  goods  had 
not  been  delivered  as  required  by  the  ad- 
mitted terms  of  that  contract.  I  thlnlc 
this  Is  a  mistake:  for,  while  it  is  true  that 
the  contract  did  not  require  of  the  defend- 
ant RO  great  a  degree  of  care  after  the  ar- 
rival and  proper  storage  of  the  goods  as 
while  they  were  In  transitu,  it  neverthe- 
less required  ordinary  care  after  storage. 
The  ditferent  degrees  of  care  required  un- 
der different  circumstances  are  seldom  ex- 
pressed in  the  carrier's  contract,  but  are 
supplied  by  the  law  in  reference  to  which 
such  contracts  are  made,  and  which  en- 
ters into  and  forms  a  part  of  such  con- 
tracts. Hatch.  Carr.  §  338.  These  Implied 
legal  terms  of  the  carrier's  contract  re- 
quire different  degrees  of  care,  appropri- 
ate to  changing  circumstances,  as  well 
while  the  goodn  are  in  transit  as  after 
they  reach  their  destination ;  yet  the  orig- 
inal contract  is  notchanged  by  the  change 
of  circumstances,  but  remains  the  same 
and  continues  in  force  until  the  goods 
are  delivered  to  the  consignee,  or  until 
they  are  lost  by  some  cause  to  which  the 
negligence  of  the  carrier  did  not  contrib- 
ute. Therefore  a  failure  to  deliver  the 
goods  on  demand,  even  after  storage, 
without  lawful  excuse,  is  a  breach  of  the 
carrier's  original  contract,  for  which  suit 
may  be  brought  npon  that  contract.  No 
anthorlty  opposed  to  this  view  has  been 
cited  by  counsel,  and  after  diligent  search 
I  have  been  able  to  And  none.  In  Jack- 
son V.  Railroad  Co.,  23  Cal.  270,  wherein 
the  complaint  was  npon  the  original  car- 
rier's contract,  as  in  tills  case,  it  was  con- 
tended that,  before  the  plaintiff  could  re- 
cover, he  must  prove  that  the  loss  oc- 
curred before  the  goods  reached  the  depot 
at  the  place  to  which  they  had  been  con- 
sii^ned.  The  point  was  disposed  of  by  the 
court  as  follows:  "We  do  not  think  this 
objection  of  the  defendants  to  the  com- 
plaint sufficient  to  juHtlfy  us  in  reversing 
the  judgment  on  that  ground.  Although 
the  complaint  is  very  specific  in  charging 
the  defendants  as  common  carriers,  yet 
we  do  not  see  that  they  have  been  taken 
by  surprise  In  any  way,  or  misled  thereby, 
or  prevented  from  setting  up  every  defense 
they  may  have  had  to  the  action.  In 
this  class  of  cases  there  Is  certainly  great 
propriety  lu  stating  the  two  characters 


In  which  the  defendants  acted;  but  It  Is 
not,  perhaps,  essential  to  the  sufficiency 
of  the  complaint.  "  I  think  the  Intention 
and  effe(;t  of  section  2120  of  the  Civil  Code 
(hereinafter  quoted)  Is  merely  to  reduce 
the  degree  of  care  for  which  the  carrier 
shall  be  held  responsible,  after  the  arriv- 
al and  proper  storage  of  the  goods,  to 
the  same  measure  of  care  as  that  for 
which  warehousemen  are  responsible, 
and  that  it  does  not  imply  that  ihe 
storage  of  the  goods  creates  a  new  con- 
tract, which  must  be  specially  pleaded 
and  distinguished  from  the  original  con- 
tract in  order  to  recover  the  goods  or  the 
value.  It  may  often  happen  that  the  con- 
signee may  not  know,  or  be  able  to  lenru, 
whether  his  goods  were  lostwhiie  In  trans- 
It  or  after  their  arrival,  or  even  whether 
they  have  been  lost  at  all.  In  cases  of 
this  kind,  by  the  rule  contended  for,  he 
must  gueos,  at  his  peril,  whether  he  should 
sue  on  his  original  contract  with  the  car- 
rier, or  upon  an  Implied  new  contract 
with  the  same  person;  yet  this  great  dis- 
advantage to  the  consignee  Is  not  compen- 
sated by  any  just  advantage  to  the  car- 
rier, as  is  well  illustrated  in  the  case  of 
Jackson  v.  Railroad  Co.,  supra,  and,  in- 
deed, by  the  case  at  bar.  When,  how,  and 
where  the  goods  were  lost,  if  lost  at  all. 
is  presumptively  known  tothecarrler,  but 
not  to  the  consignee. 

2.  At  the  request  of  the  defendant's 
counsel  the  court  gave  the  following  in- 
struction as  to  the  burden  ot  proof: 
"When  the  defendant  shows  that  the 
goods  sued  for  were  destroyed  by  fire, 
then  the  burden  ot  showing  that  such  fire 
was  the  result  ot  defendant's  want  of  care 
is  upon  the  plaintiff,  and, unlesssuch  want 
of  ordinary  care  is  shown,  your  verdict 
should  be  for  the  defendant. "  As  applica- 
ble to  the  pleadings  and  admitted  facts,  I 
think  this  Instruction  erroneous.  While 
it  is  true,  as  contended  by  counsel  for  re- 
spondent, that  defendant  is  sued  npon  its 
original  contract  as  carrier  only,  It  mnst 
not  be  overlooked  that  the  answer  admits 
that  the  defendant  assumed  the  obligation 
of  common  carrier,  as  alleged  in  the  com- 
plaint, and  then,  by  allegations  of  new 
matter,  seeks  to  show  that  by  safely  car- 
rying the  goods  to  the  point  of  destina- 
tion, and  there  storing  them  In  its  ware- 
house, the  defendant  reduced  its  admitted 
obligation  of  common  carrier  to  that  of 
warehouseman,  and  further  alleges  that 
after  they  were  stored  in  the  warehouse 
the  goods  were  destroyed  by  fire  without 
negligence  or  fault  of  the  defendant.  The 
burden  of  proving  this  defense,  including 
the  loss  by  fire  without  negllgenceor  fault 
on  his  part,  devolved  on  tlie  defendant. 
"When  the  carrier  claims  exemption  on 
the  ground  that,  under  the  particular  clr- 
cnmstances  of  the  case,  he  held  the  goods, 
not  as  carrier,  but  as  an  ordinary  bailee, 
it  devolves  upon  him  to  show  not  only 
that  he  has  done  his  whole  duty  to  effect 
a  delivery  according  to  the  course  of  his 
business,  but  that  he  has  been  guilty  of 
no  negligence  which  has  caused  or  contrib- 
uted to  the  loss. "  Hutch.  Carr.  (2d  Ed. 
1891.)  §§;554,  355,  and  authoritleH  there  cit- 
ed. All  thu  facts  pleaded  by  defendant  in 
avoidance  of  its  confessed  contractual  ob- 
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ligRMon  were  material  and  necessary  to 
constitute  a  defense  to  the  action,  and  of 
course  the  burden  of  proving  all  ancb  facts 
waa  upon  the  defendant.  It  will  hardly 
be  contended  that  the  new  matter  pleaded 
would  have  constituted  a  defense  without 
the  allegation  that  the  destruction  of  the 
goods  by  dre  was  **  without  the  careless- 
ness or  neglieence  of  this  defendant." 
Had  the  defendant  been  sued  as  a  tort 
feasor,  and  charged  in  the  complaint  with 
negligence  whereby  plaintiff's  goods  were 
destroyed  by  Are,  the  burden  of  proving 
the  alleged  negligence  would  have  been 
upon  the  plaintiff.  Wilson  v.  Railroad 
Co.,  62('ul.  171.  But  not  so  where,  as  In 
this  case,  the  action  is  upou  the  carrier's 
contract  to  carry  and  deliver  goods;  the 
alleged  breach  being  a  failure  to  carry 
away  and  deliver  according  to  the  con- 
tract, and  the  defense  being  that  the  goods 
were  destroyed  by  Are  without  the  care- 
lessness  or  negligence  of  the  defendant. 
As  a  general  rule,  the  burden  is  on  the  de- 
fendant to  prove  new  matter  alleged  as  a 
defense,  (Osborn  v.Heudrlckson,  8  Cal.  31 ; 
Plercy  v.  Sabln,  10  Cal.  22;  Kuhland  v. 
Sedgwick,  17  Cal.  124;  Bryan  v.  Maume, 
28  Cal.  244:  Mulford  v.  Estadillo,  82  Cal. 
13R,)  even  though  it  requires  the  proof  of 
a  negative.  "It  makes  nodlfferenpe,  there- 
fore, whether  the  actor  Is  plaintiff  or  de- 
fendant, so  far  as  concerns  the  burden  of 
proof.  If  he  undertake  to  make  a  case, 
whether  afflrmative  or  negative,  this  case 
muHt  he  made  out  by  him,  or  Judgment 
must  go  against  blm.  Heoce  it  may  be 
stated,  as  a  test  admitting  of  universal 
application,  that,  whether  the  proposition 
be  attlrmative  or  negative,  the  party 
against  whom  judgment  would  be  given 
as  to  a  particular  Ishup,  supposing  no 
proof  be  offered  on  either  side,  lias  on  him, 
whether  he  be  plaintiff  or  defendant,  the 
burden  of  proof,  which  he  taunt  satisfac- 
torily sustain.  If  there  Is  a  case  made  out 
against  a  defendant,  on  which, if  the  plain- 
tiff should  i-lose,  a  judgment  would  be  en- 
tered aeainst  the  defendant,  then  the  de- 
fendant has  on  blm  the  burden  of  proving 
a  case  by  which  the  plain  tiff's  case  will  be 
defeated.  "  "Whart.  Ev.  §  357,  and  author- 
ities thereto  cited.  Again,  at  section  8C2, 
the  same  author  says:  "When  a  person 
who  contracts  to  perform  a  partlriilar 
duty  to  another  person  or  thing  Is  sued 
for  negligent  Injury  to  such  person  or 
thing,  then  the  plaintiff  need  only  prove 
the  Injury;  nnd  the  burden  is  on  the  de- 
fendant to  excuse  himself  by  proof  of  the 
exercise  of  due  diligence.  What  such  dili- 
gence Is  depends  upon  the  nature  of  the 
contract,  as  elsewhere  discussed.  That 
must  be  proved  as  an  excusatory  defense 
by  the  defendant,  and  that  the  burden  Is 
on  him  to  do  so  Is  plain.  The  defendant 
has  engaged  to  perform  a  particular  duty, 
and  the  suit  Ih  for  the  nonperformance  of 
such  duty.  That  the  defendant  failed  to 
perform  his  duty  through  negligence  Is 
not  part  of  the  plain  tiff's  case.  Tiie  plain- 
tiff, it  is  true,  In  proving  the  nonperform- 
ance of  duty  by  the  defendant,  may  bring 
out  such  incidents  as  show  negligence  on 
the  part  of  the  defendant.  But  it  is  not 
a  necessity  of  the  plaintiff'scaseto  do  this, 
and,  if  the  defendant  desire  to  relieve  him- 


self by  showing  adueperformaoce  of  daty, 
be  must  do  so  either  by  directly  travers- 
ing the  plalntiO's  case  as  to  the  fact  of  in- 
jury, or  by  proving  (and  the  burden  is  on 
the  defendant  to  do  thisl  that  the  injury 
occurrred  without  bis  particular  fault.  A 
creditor,  for  Instance,  receives  a  piece  of 
silver  plate  In  pawn.  If  this  is  lost  with- 
out any  culpa  on  bis  part,  he  must  prove 
this  fact  in  order  to  be  released  from  lia- 
bility. A  herd  of  goats  is  ta  ken  by  a  herds- 
man to  pasture.  They  are  carried  oft  by 
robbers  without  thefaultof  the  herdsman. 
It  is  nfjt  necessary  for  the  owner  to  prove 
want  of  due  care  in  the  herdsman,  but  the 
burden  Is  on  the  herdsman  to  prove  that 
the  loss  of  the  herd  was  not  due  to  want 
of  care  by  himself. "  In  thefollowing  three 
sections  (363-865)  the  anthor  states  the 
effect  of  the  distinction  between  actioDS 
upon  contract  and  actions  on  tort  upon 
the  burden  of  proof.  The  failure  to  ob- 
serve this  distinction  has  probably  occa- 
sioned much  of  the  conflict  of  the  cases  up- 
on this  point.  The  conflicting  cases  are 
referred  to  and  discussed  in  notes  to  the 
above  citations  from  Hutchinson  on  Car- 
riers and  Wharton  on  Evidence,  and  the 
conclusions  of  these  authors  seem  to  ba 
sound  in  principle,  and  supported  by  a 
preponderance  of  the  well-considered  cases. 
The  opposing  conclusion  seems  utterly  to 
disregard  elementary  prinripiea  of  pleail- 
Ing  and  evidence.  A  cause  of  action  upon 
contract  consists  merely  of  a  breach  of  tbe 
contract,  (the  contract,  of  course,  being 
a  necessary  condition,)  and  tbe  plaintiff 
need  allege  and  prove  only  the  contract, 
the  breach,  and  the  debt  or  resulting  dam- 
ages; whereas  a  cause  of  action  ex  delicto 
consists  of  a  tort,  which  the  plaintiff  must 
allege  and  prove,  whether  It  be  culpable 
negligence  or  other  violation  of  plaintiff's 
right.  Our  Code  of  Civil  Procedure,  §  426, 
requires  only  the  facts  "constituting  tbe 
cause  of  action"  to  be  stated  in  tbe  cum- 
plalnt,  and  section  437  requires  that  the 
answer  shall  contain  a  denial  of  such  ma- 
terial allegations  of  the  complaint  as  are 
controverted  by  the  defendant,  and  a 
statement  of  any  new  matter  constituting 
a  defense  or  counterclaim.  Section  lSfi9  re- 
niiires  each  party  to  prove  bis  own  atflrro- 
acive  allegations,  and  also  his  negative 
alleKations.  when  they  am  "an  essential 
part  of  the  statement  of  the  right  or  title 
on  which  the  cause  of  action  or  defense  Is 
founded."  Kohler  v.  Wells,  Fargo  &  Co  , 
26  Cal.  611.  Negligence  of  the  defendant 
Is  no  essential  part  of  the  statement  of 
the  right  or  title  on  which  plaintiff's  cause 
of  action  Is  founded;  but  the  negatived 
such  negligence  is  an  essential  part  of  tbe 
statement  on  which  thedelcnse  is  founded, 
if  it  may  be  properly  called  a  "negative* 
when  It  is  only  equivalent  to  an  "affirma- 
tive" allegation  of  ordinar.v  care,  and  corv 
sldering  that  it  might  have  been  proved 
bv  affirmative  evidence  of  ordinary  care. 
"Section  1981.  The  party  holding  the 
affirmative  of  the  issue  must  produce  the 
evidence  to  prove  It.  Therefore  the  bur- 
den of  proof  lies  on  the  party  who  would 
be  defeated  if  no  evidence  were  given  on 
either  side. "  While  the  logic  of  this  sec- 
tion seems  a  little  obscure,  the  conclusion 
is  in  harmony  with  section  1869,  and  doubt- 
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less  the  whole  Bectlon  was  Intended  to  be 
BO,  and  ataould  be  so  conHtrued. 

S.  The  court  did  not  err  In  refnaInK  the 
following  Instruction,  requested  by  the 
defendant:  "A  conslgneehas  a  reasonable 
time  wltbln  which  to  remove  goods  from 
tbe  cars  of  a  common  carrier  Intoits  ware- 
bonse,  and  the  court  Instructs  you  that 
three  months  Is  a  reasonable  time  In  this 
case,  and  it  was  herdaty  to  have  removed 
tbem  within  that  time,  and  their  loss  by 
Are  snbaeqnently  to  that  time  relieTes  de- 
fendant from  any  liability  for  said  goods 
or  their  value,  unless  you  find  from  the  ev- 
idence that  such  fire  was  caused  by  tbe 
want  of  ordinary  care  by  defendant;  and 
tbe  burden  of  showing  such  want  of  ordi- 
nary care  Is  on  the  plaintiff,  who  must 
prove  that  the  defendant  had  by  some  act 
or  omission  violated  some  duty,  by  reason 
of  which  the  fire  orlKlnated,  or  that  some 
negligence  or  want  of  care,  such  as  a  pru- 
(lentman  would  take  under  Blmilar  circum- 
stances of  his  own  property,  caused  or  per- 
mitted or  contrlbated  to  cause  or  permit 
tbe  Are  by  which  the  property  was  de- 
Btroyed,  and,  in  the  absence  of  such  proof, 
you  should  find  tor  the  defendant."  This 
instruction  is  erroneous  as  to  the  burden 
of  proof,  for  reasons  above  stated.  Nor 
do  I  think,  under  the  circumstances,  the 
Jury  should  have  been  Instructed,  as  mat- 
ter of  law,  that  three  months  was  a  rea- 
sonable time  within  which  It  was  the  duty 
of  the  plaintiff  to  remove  ber  goods.  The 
goods  were  shipped  and  the  freightage 
paid  at  Indianapolis,  Ind.,  on  tbe  30th  day 
of  Jnne,  1887,  and  consigned  to  the  plain- 
tiff at  Los  Angeles,  where  they  arrived  on 
Jnly  19,  1887.  After  the  shipment,  the 
plaintiff,  who  Is  a  widow,  started  to  Loa 
Angeles,  intending  to  arrive  there  before 
the  arrival  of  the  goods,  but  on  account  of 
ber  sickness  was  compelled  to  stop  at 
Chicago,  from  which  place,  on  July  13th, 
■he  wrote  the  following  letter:  'Chicago, 
111.,  July  13,  1887.  Frt.  Agt.,  California. 
Stbn.  or  Santa  Fe,  Los  Angeles— Dear 
Sir:  Have  you  household  furniture  for 
Mrs.  M.  Wilson  at  your  depot,  shipped 
from  Indianapolis,  Ind.,  about  June  SOtb, 
via  I.  B.  W.,  C.  &  A.,  and  Santa  Fe,  (I 
presume,  I  don't  know?)  Mrs.  Wilson  la 
sick  here,  and  cannot  come  on  as  soon  as 
ber  furniture.  Will  you  please  take  care 
of  same,  and  store  In  fireproof  warehouse. 
If  at  your  depot.  She  will  be  there  as  soon 
as  she  Is  able.  Please  answer  at  oncA,  and 
very  much  oblige, yours,  truly,  M.  L.  Wil- 
son, 1245  Michigan  Ave.,  Chlciigo,  Til.  P. 
8.  If  not  at  your  depot,  please  tell  me 
where  It  will  be.  Wilson."  This  letter 
was  received  by  tbe  defendant,  as  ap- 
peared by  tbe  testimony  of  Its  agnnts, 
after  the  arrival  of  the  goods,  but  not 
later  than  July  2lBt,  on  which  day  the  de- 
fendant wrote  and  posted  the  following 
answer:  "Los  Angeles  Station,  July  21, 
1887.  Mrs.  M.  Wilson,  Chicago— Dear 
Madam:  Replying  to  yours  of  the  15tb 
Inst.,  I  beg  to  ad  vise  you  that  H.  H.  goods 
to  your  address  were  received  on  the  19th 
of  this  month,  and  are  now  stored  in  our 
warebouae.  where  I  shall  hold  themsubject 
to  your  order.  Yours,  truly,  E.  Chambehb, 
Ag't.  M."  This  letter,  not  being  directed 
to  tbe  address  of  the  plaintiff,  aa  given  In 
T.29p.no.l2— 55 


ber  letter  of  July  13tb.  viz.,  «1246  Michigan 
Ave.,  Chicago,  111.,"  was  not  received  by 
ber,  and  was  returned  to  defendant  about 
two  months  after  it  was  written.  As  to 
whether  or  not  the  defendant  gave  plain- 
tiff the  notice  required  by  section  2120  of 
tbeCiril  Code,  the  evidence  is  conflicting. 
On  the  part  of  the  defendant  the  evidence 
tends  to  prove  that  upon  the  arrival  of 
the  goods — July  19tb— tbe  defendant,  not 
knowing  the  address  of  the  plaintiff, 
dropped  a  postal  card  in  tbe  post  office  at 
Lios  Angeles,  addressed  to  ber  at  tbat 
place,  notifying  her  of  the  arrival  of  the 
goods.  On  the  part  of  tbe  palntlff  the  ev- 
idence tended  to  prove  that  no  such  postal 
card,  or  any  other  letter  than  tbat  of  July 
21st,  addresaed  to  Chicago,  was  ever  ad- 
dressed to  defendant  at  any  place,  and 
posted.  Within  one  or  two  days  from  the 
time  tbe  goods  arrived  the  defendant  had 
notice,  by  the  letter  of  July  13th,  that 
plaintiff  was  sick  at  Chicago,  and  did  not 
know  when  she  would  be  able  to  travel, 
and  by  tbe  same  letter  was  directed  to 
store  tbe  goods  In  a  fireproof  warehouse 
to  await  her  arrival  at  Los  Angeles,  and 
requested  to  answer  at  once.  The  anawer 
to  thla  letter,  being  defectively  addressed, 
was  not  received  by  plaintiff,  of  which  the 
defbndtint  bad  notice  by  Its  being  returned 
two  months  from  Its  date.  Furthermore 
tbe  evidence  for  plaintiff  tended  to  prove 
that  the  defendant  never  In  any  way  no- 
tified plaintllf  of  the  arrival  or  storage  of 
tbe  goods,  unleaathe  defectively  addresaed 
letter,  wnicb  was  not  received, conatltuted 
cunstructivenotlce.which  I  think  itdld  not. 
Under  this  state  of  tbe  evidence.  It  seems 
to  me  that  the  court  properly  refused  to 
Instruct  tbe  jury  that  the  reasonable  time 
witbin  which  plaintiff  should  have  re- 
moved ber  goods  was  limited  to  three 
months  from  tbe  date  of  their  arrival. 

4.  As  to  the  other  Instructions  given  by 
the  court,  it  la  only  necessary  to  any  that 
they  were  quite  aa  favorable  to  rexpond- 
ent  as  it  was  entitled  to  ask.  If  any  of 
them  are  erroneous,  none  of  them  Is  so  to 
tbe  prejudice  of  respondent.  Further  than 
this  it  is  unnecessary  to  decide,  since  coun- 
sel for  appellant  have  made  no  point  on 
tbem. 

5.  Bespoodent's  counsel  contend  that 
"the  storage  of  freight  by  a  common  car- 
rier (by  railroad)  In  Its  warehouse  at  the 
point  of  destination,  either  with  or  with- 
out notice  to  tbe  consignee  of  the  arrival 
thereof,  changes  tbe  liability  of  the  com- 
mon carrier,  as  such,  to  tbat  of  ware- 
houseman. Upon  this  point,  prior  to  the 
enactment  of  our  Codes,  the  authorities 
were  Irreconcilably  conflicting,  and  It 
seems  to  have  been  tbe  object  of  the  legis- 
lature to  settle  the  question  In  this  state 
by  sections  2118-2120  of  the  Civil  Code; 
section  2120  being  as  follows:  "If  for  any 
reason  a  carrier  does  not  deliver  freight 
to  the  consignee  or  his  agent  personally, 
he  must  give  notice  to  the  ronaignee  of  Us 
arrival,  and  keep  the  same  In  safety,  upon 
his  reaponsibllity  as  a  warehouseman,  un- 
til tbe  consignee  bus  had  a  reasonable 
time  to  remove  it.  If  the  place  of  resi- 
deuce  or  bualness  of  the  consignee  be  un- 
known t<i  the  carrier,  he  may  give  the 
notice  by  letter  dropped  Into  tbe  nearest 
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poRtofHee."  The  plain  meaning  of  tb>a 
section  aeems  to  be  that,  in  order  to  «• 
(luce  the  rcnponsIbllIty  of  the  carrier  to 
that  of  a  warehouHeman,  the  notice  re- 
quired by  the  section  must  be  given.  Nor 
is  this  meaning  changed  or  qaaliUed  by 
sections  3152  to  8157,  incluHive,  of  the  Po- 
litical Code,  as  claimed  by  respondent's 
counsel.  The  general  subject  of  the  ar- 
ticle composed  of  these  sections  is  "nn- 
clnlmed  property,"  which  has  been  re- 
ceived by  common  carriers,  express  com- 
panies, commission  merchants,  innkeep- 
ers or  warehousemen  for  transportation 
or  safe-lseeping ;  and  the  principal  object 
of  the  article  is  to  give  each  of  these 
classes  of  bailees  a  lien  upon  such  property 
for  their  reasonable  charges  for  frei^rhtage 
or  storage,  and  power  to  sell  so  much 
thereof  as  may  be  necessary  to  pay  such 
charges.  Beyond  this  special  subject- 
matter.  It  does  not  purport  to  prescribe 
or  define  the  duties  or  obligations  of  com- 
mon carriers,  whereas,  the  subject-matter 
of  the  article  of  the  Civil  Code,  including 
section  2120  above  quoted,  Is  "obligations 
of  the  carrier;"  and  this  article  particu- 
larly prescribes  and  defines  theobllgatlons 
and  duties  of  common  carriers  alone. 
Furthermore,  section  2120  of  the  avil  Code 
is  a  re-enactment  of  the  original  section, 
aa  amended  by  act  of  March  30, 1874,  en- 
titled "An  act  to  amend  the  Civil  Code." 
See  volume  of  "Amendments  to  the 
Codes,"  1873-74,  p.  247.  Section  286  of  this 
amendatory  act  (page  268]  provides  that 
"all  provisions  of  law  Inconsistent  with 
the  provisions  of  this  act  are  hereby  re- 
pealed." Therefore,  If  there  Is  anything  in 
the  sections  of  the  Political  Code  above 
cited  Inconsistent  with  section  2120  of  the 
Civil  Code,  then,  to  the  extent  of  the  in- 
consistency, they  are  repealed,  since  they 
were  In  force  before  the  passage  of  the  act 
above  referred  to,  amending  the  Civil 
Code,  and  have  never  since  been  amended. 
The  rule  requiring  railroad  companies  to 
give  notice  to  consignees  of  the  arrival  of 
their  goods,  so  far  as  practicable,  in  order 
to  reduce  the  liability  of  the  carrier  to 
that  of  a  warehouseman.  Irrespective  of 
statutory  enactment,  seems  to  be  founded 
upon  the  better  reason,  and  supported  by 
the  weight  of  authority  in  other  stntes 
and  in  England.  Hutch.  Carr.  §§  373,  374, 
and  notes. 

Upon  the  sole  ground  that  the  court  be- 
low found  that  the  verdict  was  contrary 
to  the  weight  of  evidence  on  the  Issue  as 
to  notice  of  the  arrival  of  the  goods,^  T 
think  the  order  granting  a  new  trial 
should  be  affirmed. 

We  concur:   Belchib,  C;   room!,  C 

Per  Ctjriaic  For  the  reasons  given  in 
the  foreeroing  opinion  the  order  granting 
a  new  trial  is  affirmed. 


M  Cal.  141 
TiBST  Nat.  Baitk  of  Sait  Dikoo  v.  Fax.- 
KENHAif  et  al.     (No.  14.398.) 
{Supreme  Court  of  California.  March  30,  1892.) 

PROMTSSORT     NOTBS^TltAN'SrWl     APTBR     PATMBNT — 

LiABiUTT  OF  iNDORiBii— Waiver  or  Protbst. 
1.    Defendimt,  who,  as  payee  of  a  nonne^otia- 
bU  net*.  ahnMdy  paid  before  maturitr  for  valua- 


ble consideration,  waived  protest  In  writing 
thereon,  and  indorsed  it  over  in  blank  to  plain- 
till,  is  liable  as  an  Indorser,  unless  a  contrary 
intention  be  made  to  appear. 

3.  The  expression  "waiver  of  protest,"  when 
applied  to  paper  which  cannot  or  is  not  required 
to  be  protested,  acquires  the  meaning  of  waiver 
of  demand  and  notice  of  nonpayment 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Diego  coan- 
ty;  W.  L.  PiBRCG,  Judge. 

Action  by  First  National  Bank  of  San 
Diego  against  Joseph  Falkenhau  and 
Coronado  Beach  Company,  as  maker  and 
first  Indorser,  respectively,  of  a  note,  to 
recover  its  amount.  Judgment  for  plain- 
tiff against  first  Indorser,  who  appeals. 
AflSrmed. 

Huosaker,  Britt  A  Goodrich,  tor  appel- 
lant.   CoBktta  &  Hughes,  for  respondent. 

Temple,  C.  This  Is  ao  appeal  by  the 
defendant  corporation  from  that  part  of 
the  judgment  which  anthorices  judgment 
against  that  defendant.  The  action  is 
brought  upon  a  promissory  note  executed 
by  the  other  defendant  to  the  appellant, 
and  Is  not  negotiable  because  It  contains 
a  stipulation  for  an  attorney's  fee.  In 
the  complaint  the  note  is  set  out  at 
length,  and  it  Is  averred  "that  on  the  30th 
day  of  August,  1888,  before  the  maturity 
of  said  note,  the  defendant  the  Coronado 
Beach  Company,  for  a  valuable  consider- 
atlon,  waived  protest  In  writing  thereon, 
and  Indorsed  said  note  in  blank,  and  then 
and  there  delivered  the  same  to  plaintiff. " 
It  also  alleges  demand  and  nonpayment, 
but  does  not  aver  notice  to  the  indorser. 
To  this  complaint  the  appellant  inter- 
posed a  general  demurrer,  which  faavinfp 
been  overruled.  It  answered,  denying  that 
it  waived  protest,  or  that  demand  had 
been  made  on  the  maker,  and  averring 
that  no  notice  of  nonpayment  by  the 
maker  had  been  given.  'The  maker  an- 
swered, alleging  that  he  paid  the  note  in 
question  to  the  appellant  April  7,  I88S, 
which  was  prior  to  the  maturity  of  the 
note  or  Its  assignment  to  plaintiff.  The 
court  found  in  regard  to  the  assignment 
of  the  note  and  waiver  of  protest  as 
charged  In  the  complaint,  and  that  no 
part  of  the  principal  or  Interest  had  been 
paid  to  plaintiff;  and  also  that  the  other 
defendant  had  paid  the  appellant  the 
amount  due  on  the  note  prior  to  its 
maturity  or  assignment. 

It  Is  contended  by  appellant  that  the 
complaint  does  not  state  a  cause  of  ac- 
tion, and  that  the  demurrer  should  have 
been  sustained.  This  raises  two  ques- 
tions: Is  one  who  assigns  a  nonnegotia- 
ble  note  by  writing  his  name  on  the  back, 
and  delivering  it  to  the  assignee,  liable 
as  an  indorser  t  and,  if  so,  was  appellant 
entitled  to  notice  of  nonpayment  T  Upon 
the  first  question  the  authorities  are  not 
harmonious,  but  a  review  of  them  will 
show  that  ever  since  the  statute  of  3  &  4 
Anne  there  has  been  a  disposition  to  hold 
one  who  trangfera  a  nonnegotiable  prom- 
issow  note  to  a  responsibility  beyond 
that  of  an  assignor  of  other  choses  m  ac- 
tion. The  rules  applicable  to  negotiable 
paper  have  to  some  ffittent  been  applied  to 
stieh  usignments.  The  first  departure 
■•ems  to  have  been  to  hold  that  such  in- 
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dortier  Is  liable  aa  the  maker  of  a  new 
note,  or  an  the  drawer  of  a  new  bill,  as 
bad  been  sometimeB  held  aa  to  the  In- 
doraer  ol  a  negotiable  proinlmory  note. 
Liedy  v.  Tammany,  9  Watts,  353.  Judge 
Kennedy,  in  the  above  case,  quotes  Lord 
Mansfirld  in  Heylyn  v.  Adaroson,  2  Bur- 
rows, 07(5,  to  the  effect  that  the  Indorse- 
ment Is  an  order  by  the  Indorser  upon 
the  maker  of  the  note  to  pay  the  amount 
thereof  to  the  Indorsee.  This  view  seems 
to  have  been  very  widely  adopted.  Sey- 
mour V.  Van  Slycb,  8  Wend.  404;  Dean  v. 
Hall,  17  Wend.  214;  Patterson  v.  Polndex- 
ter,  6  Watts  &  S.  227;  Brenzer  v.  Wight- 
man,  7  Watts  &  S.  264,  and  many  other 
cases.  The  cases  upon  the  subject  are 
cited  and  difcuHHcd  in  Hare  &  Wallace's 
notes  to  Gerard  r.  La  Coste,  1  Araer. 
Lead.  Oas.  3112.  The  learned  annotators 
conclude,  after  reviewing  the  cases,  that 
the  true  rule  is  that  a  mere  indorsement 
is  but  a  transfer  of  the  note;  that  the 
question  whether  any,  and  what,  liabil- 
ity Is  incurred  by  the  delivery  of  such  a 
note  so  Indorsed,  will  depend  upon  the  In- 
tention of  the  parties  and  the  circumstan- 
ces of  the  transaction.  Under  this  rule, 
prima  fucie,  no  responsibility  is  assumed, 
but  it  may  be  shown  that  there  was  a 
different  understanding,  and  (be  indorser 
held  accordingly.  If  this  rule  were  fol- 
lowed, the  appellant  would  be  held  In  this 
case.  In  its  indorsement  It  waived  pro- 
test. Of  course  this  implies  responsibility 
as  indorser.  But  in  all  the  text-books 
wbicb  I  bave  examined  it  is  laid  down 
that  "in  respect  to  the  Immediate  In- 
dorsee of  the  payee  of  a  nonnegotlable 
promissory  note,  tbe  Indorsement  will 
ordinarily  create  the  same  liabilities 
and  obligations  as  the  indorsement  of 
a  negotiable  note."  Story.  Prom, 
Notes,  §  128:  Story,  Bills,  §§  119-179; 
Bayley,  Bills  &N.  120;  Ch. Bills. 219;  Byles, 
Bills.  142;  Daniel.  Ncg.  Inst.  §  664.  A 
great  many  cases  are  cited  in  support 
of  this  proposition,  although  there  are 
also  a  goodly  number  of  cases  which  hold 
differently.  Beyond  this  it  is  not  necessa- 
ry tu  go  in  this  case,  and  it  strikes  me  as 
tbe  most  convenient  and  reasonable  rule. 
It  is  also  the  consequence  most  likely  to 
be  intended  by  the  parties.  Even  n  nonne- 
gotlable promissory  note  is  an  ordinary 
paper,  and  mercantile  business  men  are 
not  likely  to  determine  between  instru- 
ments which  are  or  are  not  governed  by 
tbe  law  merchant. 

Section  1459  of  tbe  Civil  Code  does  not 
affect  this  question.  It  but  states  the 
rule  that,  as  to  the  payor,  the  transler  is 
but  an  aRsignment  of  the  Instrument,  sub- 
ject to  any  defenses  In  his  favor  which  he 
might  bnve  against  the  payee;  and  that 
the  transferee  may  sue  on  it  in  bis  own 
name.  Title  15  of  the  Civil  Code,  which 
contains  all  the  provisions  of  our  statute 
In  regiird  to  demand,  notice,  and  protest, 
has  no  application  to  this  case.  The  first 
section  In  that  title  is:  "The  provisions 
of  this  title  apply  only  to  negotiable  In- 
struments as  defined  In  tids  article."  Sec- 
tion 3086,  Civil  Code.  Whether  waiver  of 
protest  amounts  to  waiver  of  demand 
and  notice  must  be  deteionined  without 
reference  to  the  Code  as  direct  authority. 


Neither  the  Code  nor  the  law  merchant  re- 
quires protest  in  such  a  case,  but  neitheris 
It  required  in  the  case  of  an  Inland  bill. 
In  Daniel  on  Negotiable  Instruments  it  is 
said  upon  this  point:  "But  the  word 
'protest*  has  by  general  usage  acquired  a 
more  extensive  signification  than  the  mere 
formal  declaration  of  a  notary.  Inland 
bills  and  promissory  notes  may  bo  pro- 
tested by  statutory  enactment  In  many 
states,  and  the  protest  is  accorded  the 
same  weight  to  them  when  it  is  made, 
though  it  bo  not  necessary  to  make  It. 
And  the  weight,  as  well  as  the  number,  of 
authorities  predominate  In  favor  of  con- 
struing a  waiver  of  protest  to  signify  as 
much  when  applied  to  inland  bills  and 
notes  as  when  used  in  respect  to  a  for- 
eign bill."  In  fact,  nnless  the  waiver 
of  protest  in  this  case  was  meant  to  be 
a  waiver  of  demand  and  notice,  it  would 
have  no  effect  whatever.  It  would  seem 
that  when  applied  to  paper  which  could 
not  be  or  was  not  required  to  be  protest- 
ed, the  word  "protest"  must  have  the 
acquired  meanlngof  domand,  nonpayment, 
and  notice,  rather  than  the  formal  evi- 
dence of  dishonor.  I  think  the  Judgment 
should  be  affirmed. 

We  concnr:    Belcher,  C;  Vanct.ief,  C. 

PEfi  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is 
affirmed. 


M  Cai.  Its 
FWTTS  V.  Camp  at  ol.     (Nos.  13,483,  14,231.) 
8u-preme  Court  of  CaUfomia.    May  4, 1893.) 
Chauqb  or  Vkxux— JnKisDioTioN  OF  Actios. 
Under  Const,  art.  6,  S   6,  requiring  all  ac- 
tions for  quieting  the  title  to  land  to  bo  brought 
In  tlie  county  in  which  the  land  is  situated,  a  court 
outside  of  tbeoountyhas  no  jurisdiction:  and  the 
proper  remedy  of  a  defendant,  s-ed  in  the  wrong 
county,  in,  not  an  •pplication    :or  a  cbange  at 
venue,  but  a  motion  to  dismiss. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Del  Norte  coun- 
ty;  Jamks  E.  Mi'BPHV,  Judge. 

Action  by  John  A.  Fritts  against  James 
Camp  and  others  for  an  injunction.  Judg- 
ment for  plaintirr.  Defendants  appeal. 
Reversed  and  dismissed. 

Lucna  &  Miller  and  Knfgbt  &  Hcg/ferty, 
for  appellants.  L.  F.  Cooper,  (Sawyer  <fe 
Buraett,  ol  counsel,)  lor  respondent. 

Temple.  C.  There  are  two  appeals  in 
this  case,  both  taken  by  the  defendants. 
The  flrst  Is  from  an  order  refusing  to 
change  the  place  of  trial  from  Del  Norte 
county  to  Siskiyou;  tbe  second,  from  a 
final  judgment  In  favor  of  the  plaintiff, 
and  an  order  refusing  defendants'  motion 
for  a  new  trial.  As  we  have  reached  the 
conclusion  thatthecase  mustbedismissed, 
it  Is  not  necessary  to  consider  the  appeals 
separately. 

The  action  was  brought  in  Del  Norte 
county  to  enjoin  the  defendants  from 
dumping  into  Indian  creek,  above  plain- 
tiff's premises,  tailings,  boulders,  stones, 
sand,  gravel,  or  clay  from  mineral  lands, 
whereby  they  foul  the  waters  of  the  creek, 
fill  np  his  milldam,  deprive  him  of  water 
to  Irrigate  bis  garden,  stop  bis  sawmill 
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from  running,  and  destroy  other  lands 
alonK  said  creek,  to  bis  damage,  etc. 
Plaintiff  cliargea  tliat  "since  the  discovery 
of  gold  on  this  creeic,  over  tliirty  years  ago, 
mining  has  always  been  carried  on  along 
said  stream;  but  until  the  commencement 
of  hydraalic  mining  on  said  stream  on  a 
large  scale  by  the  defendants,  as  herein- 
after stated,  the  said  Indian  creel:,  in 
crossing  the  premises  ol  plaintiff,  ran  on  a 
hard  rock  bottom."  The  manner  of  con- 
ducting bydranlic  mines  Is  then  shown, 
and  that  by  such  process  " refnse  matter, 
consisting  of  boulders,  stones,  pebbles, 
sand,  and  clay,  generally  known  as  'tail- 
ings' or  'mineral  debris,'  is  washed  into 
and  down  said  Indian  creek  and  deposited 
In  the  beds  and  channels  thereof  through- 
out its  entire  length,  below  the  defend- 
ants' mine  and  on  the  lands  of  plaintiff, 
and  in  bismllldam ;  and  that  this  mode  of 
miniug  has  been  carried  on  tosome  extent 
on  the  premises  now  owned  and  occupied 
by  defendants  for  over  ten  years."  The 
concluding  allegation  of  the  complaint  is 
as  follows:  "And  plaintiff  avers  that  the 
defendants  refuse  to  discontinue  said 
wrongful  and  injurious  acts,  and  they, 
and  each  of  them,  threaten  and  intend  to 
prosecute  their  raining  works  at  the  point 
where  tbey  arc  now  working  the  same,  as 
hereinbefore  described,  and  to  dump  and 
discharge  the  debris  from  their  mine  into 
the  said  Indian  creek  In  the  manner  they 
have  heretofore  done,  as  hereinbefore  al- 
leged, and  they  claim  adversely  to  this 
plaintiff  an  easement  to  flow  and  deposit 
upon  plaintiff's  premises,  and  in  said  creek 
running  tlirough  the  same,  their  tailings 
or  mining  debris,  whereas  plaintiff  alleges 
that  none  of  the  defendants  purisess  an.v 
or  either  of  the  rights  or  easements  so 
claimed,  and  that  all  such  pretenses  Are 
contrary  to  law  and  equity,  and  to  the 
wrong  and  Injury  of  plaintin."  The  com- 
plaint also  shows  that  the  lands  of  plain- 
tiff to  which  the  action  relates  are  sit- 
uated wholly  in  Siskiyou  county.  The  de- 
fendants answered,  denying,  among  other 
allegations  of  the  complaint,  tho.qe  which 
appear  to  .show  title  in  the  plaintiff  to  the 
lands  in  questiim,  averring  that  the  lands 
are  mineral  lands  of  the  United  States 
which  have  been  and  are  excluded  from 
sale  as  agricultural  lands  or  for  agricul- 
tural purposes;  that, by  permission  of  the 
government,  mining  has  been  carried  on, 
and  tailings  dumped  In  the  creek,  for  more 
than  30 years,  and  by  the  defendants  Camp 
and  Titus  since  1871:  that  in  1877  defend- 
ant  Camp  received  a  patent  from  theUnl  ted 
States  tor  his  mining  claim,  which  granted 
to  him  the  right  and  easement  of  dumping 
into  said  Indian  creek,  and  on  the  lands 
of  said  government;  that  all  the  sluicing, 
washing,  and  dumping  into  said  creek  by 
the  defendants,  any  or  either  of  them,  was 
reasonable,  and  necessary  for  working 
said  mine.  They  deny  the  allei^ed  Injury, 
or  their  threats  to  continue  the  same,  and 
also  deny  "that  none  of  the  defendants 
possess  the  rights  and  easements  to  flow 
and  deposit  their  tailings  and  mining 
debris  into  said  creek.  " 

We  have  here,  therefore,  a  distinct  aver- 
ment in  the  complaint  that  the  defendants 
cUim,  and  each  of  them  claims,  adversely 


to  the  plaintiff,  an  Intarest  In  the  land,  to 
wit,  an  easement  to  flow  and  deposit  np- 
on  it  tailings  and  mining  debris.  This 
claim  of  ao  easement  plaintiff  disputes. 
The  lodgment  asked  by  plaintiff  would 
be  conclusive  that  they  have  no  such  ease- 
ment. In  their  answer,  they  Justify  the 
alleged  trespasses  under  the  claim  of  an 
easement.  Looking  now  to  the  findings, 
we  see  that  the  court  found  upon  this  is- 
sue. In  finding  10  we  have:  "I  find  that 
said  defendants  claim  adversely  to  the 
plalntifi  herein  an  easement  and  right  to 
flow  and  deposit  upon  plaintiff's  premises 
and  In  said  Indian  creek,  rnnning  tbrouf^ 
the  same,  the  tailings  or  mining  debris 
from  the  said  Classic  Hill  placer  mine; 
and  I  find  that  neither  all  nor  any  of  said 
defendants  have  any  such  right  or  ease* 
ment."  In  finding  16  it  is  found  that  there 
are  no  mining  customs,  rules,  or  regula- 
tions "  to  allow  any  one  to  flood  the  prem- 
ises of  another  with  mining  debris;"  and, 
in  finding  17, "that  the  United  States  never 
conveyed  to  the  defendant  James  Camp 
an  easement  to  dump  and  drain  the  min- 
ing</ebr/«from  the  Classic  Hill  placer  mine 
into  either  said  Indian  creek,  or  on  or  over 
the  premises  since  settled  and  claimed  by 
the  plaintiff  as  a  homestead.  *  Thus  the 
plaintiff  In  his  complaint  avers  that  the 
defendants  claim  adversely  to  him  an  ease- 
ment in  his  land  and  in  the  creek  to  do  the 
acts  charged  as  trespasses,  which  claim 
of  easement  he  denies,  and  he  asks  a  judg- 
ment which  would,  in  effect,  quiet  his  title 
as  against  the  claim.  The  defendants,  in 
their  answer,  justify  the  alleged  trespasses 
under  the  claim  of  an  easement;  and  the 
court  found  against  them,  and,  by  grant- 
ing a  perpetual  injunction,  preventing 
them  from  the  enjoyment  uf  the  easement, 
quieted  plaintiff's  title  as  against  their 
claim. 

In  section  6,  art.  6,  of  the  constltatlon 
of  this  state,  It  is  provided,  as  to  superior 
courts,  that  their  process  shall  extend  to 
all  parts  of  this  state,  "provided  that  all 
Hctlous  fur  the  recovery  of  the  possession 
of,  quieting  the  title  to,  or  for  the  enforce- 
ment of  liens  upon,  real  estate,  shall  be 
commenced  in  the  county  In  which  the  real 
estate,  or  any  part  thereof,  affected  by 
such  action  or  actions.  Is  situated."  If  our 
reasoning  so  far  is  correct,  it  must  be  ap- 
parent, without  further  argument,  that 
this  case  is  one  which,  under  the  consti- 
tution, should  have  been  commenced  In 
the  county  where  the  land  is  situated,  to 
wit,  in  Siskiyou  county.  Summons  was 
issued  In  the  action  November,  I8S8,  nod 
on  the  22d  day  of  December  following  the 
defendants  appeared  and  filed  a  demurrer 
to  the  complaint,  and  with  it  a  demand 
that  the  place  of  trial  be  changed  to  Siskl- 
yon  county.  March  14, 1889,  the  court  de- 
nied this  motion  on  the  ground  that  no 
aflldavit  of  merits  was  filed.  No  such  affi- 
davit was  required.  On  the  contrary,  if 
that  was  the  proper  remedy  of  defendants, 
It  was  Incumbent  upon  tbecourt  to  trans- 
fer the  cause  upon  a  mere  suggestion.  No 
appeal,  however,  was  taken  from  this 
order,  and  on  May  20th  of  the  same  year 
the  defendants  renewed  their  demand. 
This  was  also  denied,  and  from  the  order, 
as  well  as  from  the  Judgment  and  ordtf 
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retusiDK  a  new  trial,  the  defendants  bove 
appealed.  Admitting  that  the  proper 
remedy  o(  the  delendanta  was  to  have  the 
case  transferred  to  Stsklyoa,  the  tallare 
to  appeal  from  the  flrat  order  was  not  a 
waiver.  This  is  not  one  of  the  cases  con- 
templated by  section  396  of  the  Code  of 
Civil  Procedure.  Under  the  supposition 
made,  all  that  the  court  could  do  would 
have  been  to  transmit  the  papers  to  the 
only  court  that  had  Jurisdiction.  But 
we  do  not  thlnlc  that  was  the  proper  rem- 
edy of  defendants.  The  court  bad  no  Ju- 
risdiction, and  this  is  an  objection  which 
cannot  be  waived.  We  see  very  plainly 
how  great  inconvenience  may  result,  but 
the  requirement  of  the  organic  law  is 
plain,  and  cannot  be  Judicially  repealed. 
Where  such  qut^stions  are  brought  in  after 
tbe  salt  has  l>een  commenced,  or  arise  in- 
cidentally, there  Is  room  for  argument. 
But  where,  as  here,  one  avowed  purpose 
of  tbe  action  1b  to  quiet  an  adverse  claim 
to  real  estate,  courts  outside  of  the  coun- 
ty in  which  the  land  Is  situated  have  no 
Jurisdiction.  It  Is  so  held  In  Urton  v. 
Woolsey,  87  Cal.  38,  25  Pac.  Rep.  154.  We 
advise  that  the  judgment  and  order  be  re- 
versed, and  the  action  dismissed,  und  that 
the  appeal  from  Che  order  refusing  to 
change  tbe  place  of  trial  be  also  dismissed. 

We  concur:    Belohbr,  C;  Vakclibf,  C. 

Peb  Curiam.  For  tbe  reasons  given  In 
the  foregoing  opinion  the  lodgment  and 
order  are  reversed,  and  the  action  dis- 
missed ;  and  the  appeal  from  tbe  order  re- 
fusing to  change  the  place  of  trial  is  also 
dismissed. 


»4  Cal.  «7 

Mabtick  v.  S(!pbrior  Court  of  Citt  and 

CooNTT  OF  Uan  Francisco.    (No.  14,820.) 

{Sujynme  Court  of  OaMforMa.    April  96, 1899.) 

RiOHT  OF  GCARDIAS  TO  RiOOVBB   WlU-  OF  liXTSk- 
TIO — OBaBCTlONB  TO  JCBISDIOTION — WxiVBB. 

1.  Code  Civil  Froc  i  1800,  providing  that  a 
gaardian  may  recover  "money,  goods,  or  Mteote,  or 
an  Instrument  In  writing  belonRiag  to  the  ward 
or  to  his  estate, "  from  any  person  wbo  has  "oon- 
nealed,  embezzled,  or  conveyed  away"  the  same, 
refers  to  such  "  instruments "  only  as  the  guard- 
ian is  entitled  to  as  assets  or  evidence  of  bis 
ward's  title  to  property;  and  it  does  not  author- 
ize the  guardian  of  a  Innatio  to  recover  the  will 
of  his  ward  from  a  person  in  whose  oastody  the 
ward  had  placed  it  before  she  was  declared  in- 
sane. 

3.  Where  defendant,  in  a  special  proceeding 
in  the  superior  court,  answers,  offers  testlmoDV, 
and  submits  the  case,  he  is  not  thereby  preclud- 
ed, on  a  writ  of  review,  from  objecting  that  tbe 
superior  court  had  no  Jurisdiction  to  make  such 
order. 

In  banlc. 

In  a  proceeding  by  R.  M.  Fitzgerald,  tbe 
guardian  of  Mrs.  Langdon,  adjudged  in- 
competent, the  superior  court  ordered 
George  H.  Mastick  to  deliver  up  posses- 
sion of  a  will  placed  in  his  custody  by  the 
ward  while  competent.  Mastick  petitions 
tbe  supreme  court  for  a  writ  of  review. 
Order  annulled. 

Mastick.  Belcher  &  Mastick,  for  peti- 
tioner.    T.  V.  Coogan,  for  respondent. 

Patrrson,  J.  The  petitioner  drew  a 
will  for  Mrs.  Langdon,  which  she  executed 


and  left  in  bis  possession,  with  directions  to 
retain  the  same,  unless  otherwise  directed, 
and  at  her  death  to  deliver  it  totheperson 
named  as  executor  therein.  Sometiraeaft< 
erwards— theexact  time  does  not  appear — 
Mrs.  Langdon  sent  a  messenger  to  peti- 
tioner requesting  him  to  deliver  tbe  pack- 
age to  the  former.  This  request  was  com- 
plied with,  and  subsequently  tbe  same 
messenger,  at  tbe  request  of  Mrs.  Lang- 
don, delivered  to  petitioner  a  sealed 
package,  indorsed  on  the  envelope,  "Mrs. 
Langdon's  will."  This  package  was 
placed  in  tbe  petitioner's  safe,  and  the 
poBSPMSion  thereof  has  ever  since  been  re- 
tained by  him.  It  does  not  appear  wbo 
made  tbe  Indorsement  on  tbe  envelope, 
nor  does  any  one  know  the  contents  of 
the  package.  Some  time  after  it  was  re- 
turned to  the  petitioner,  Mrs.  Iiangdon 
became  incompetent  to  manage  her 
affairs,  and,  alter  due  proceedings  bad. 
R.  M.  Fitsgerald  was  on  December  17, 
1890,  appointed  guardian  of  her  person 
and  estate.  Thereafter  said  guardian  de- 
manded of  the  petitioner  the  delivery  of 
all  property  and  Instruments  In  his  bands 
belonging  to  tbe  estate  of  Mrs.  Langdon. 
The  petitioner  refused  to  comply  with  this 
demand,  whereupon  Mr.  Fitzgerald  ap- 
plied to  the  superior  court  for  an  order 
directing  petitioner  to  show  cause  why 
be  should  not  deliver  up  tbe  Instrument. 
After  a  hearing  the  court  decided  that  tbe 
guardian  was  entitled  to  the  possession 
of  the  package.  The  petitioner  appeared 
in  court,  and  offered  to  allow  tlie  court  to 
open  the  package,  and,  if  anything  was 
found  therein  except  Mrs.  Langdon's  will, 
to  fiurrender  the  same  to  the  guardian, 
but  declined  to  deliver  any  document  pur- 
porting to  be  the  last  will  and  testament 
of  Mrs.  Langdon.  The  conrt  thereupon 
found  that  the  package  belonged  to  the 
estate  of  Mrs.  Langdon,  that  the  peti- 
tioner bad  tbe  ability  to  surrender  the 
poBseHsion  of  tbe  same,  but  had  refused 
to  do  BO,  and  tbat  tbe  guardian  was  en- 
titled to  tbe  order  prayed  for.  An  order 
was  entered  accordingly,  and  thereafter 
an  application  was  made  to  this  court  for 
a  writ  of  certiorari.  A  return  to  tbe  writ 
has  been  filed,  in  which  is  set  forth  tbe 
affidavit  of  the  guardian  upon  which  the 
order  of  tbe  court  below  was  made,  the 
citation,  the  answer  made  by  the  peti- 
tioner, the  findings  and  order  of  the  court, 
and  also  a  bill  of  exceptions  setting  forth 
briefly  the  testimony  taken  at  the  hear- 
ing. Counsel  for  tbe  respondent  claim 
tbat  the  order  was  a  proper  one  under 
section  1800,  Code  Civil  Proc.>  We  think 
that  this  section  should  be  read  in  connec- 

>Code  Civil  Proo.  {  1800,  reads  as  follows: 
"Upon  complaint  made  to  him  by  any  guardian, 
ward,  creditor,  or  other  person  interested  in  the 
estate,  or  havinf^  a  prospective  Interest  therein, 
as  heir  or  otherwise,  against  any  one  suspected 
of  having  concealed,  embezzled,  or  conveyed 
away  any  of  the  money,  goods,  or  effects,  or  an  in- 
strument in  writing  belonging  to  the  ward  or  to 
his  estate,  the  superior  court,  or  a  judge  thereof, 
may  cite  such  suspected  person  to  appear  before 
such  court,  and  may  examine  and  proceed  with 
him  on  such  charge  in  the  manner  provided  In 
this  title  with  respect  to  persons  suspected  of 
and  charged  with  concealing  or  embezzling  the 
efriscts  of  a  decedent. " 
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tion  with  gections  14393  and  1460,  Code 
Qvll  Proc,  and  tliat  the  phrase  "Inntru- 
ment  in  writing,"  as  used  in  section  1800, 
must  be  construed  as  referring  to  instru- 
ments to  the  ijossession  o(  which  the 
guardian  is  entitled  as  an  asset  or  as 
evidence  of  his  ward's  title  to  property. 
The  last  will  and  testameut  of  the  ward 
is  not  an  asset.  Neither  is  it  an  Instru- 
ment which  the  guardian  could  use  in  the 
recovery  of  an  asset.  It  cannot  in  any 
way  relate  to  any  matter  within  his 
power  or  duties,  or  in  any  manner  affect 
bis  action  as  a  guardian,  because  it  can- 
not take  effect  until  after  his  authority 
has  ceased.  He  certainly  cannot  annul, 
revoke,  destroy,  or  in  any  way  dispose 
of  it,  Dor  can  the  court  authorize  him  to 
do  so;  and  we  are  unable  to  see  upon 
what  ground  he  is  entitled  to  its  posses- 
sion, or  to  a  knowledgeof its  contents.  If 
It  were  In  his  hnnds,  of  course  it  would  be 
his  duty  to  preserve  it,  but  here  it  ap- 
pears that  the  maker  of  the  will,  before 
she  became  incompetent,  selected  the  peti- 
tioner as  the  custodian  thereof,  with  spe- 
cial directions  to  retain  the  same  uutil  her 
death,  unless  she  called  for  it,  and  upon 
her  death  to  deliver  it  to  her  executor. 
The  petitioner  is  charged  with  the  execu- 
tion of  this  trust.  It  is  a  trust  which 
could  be  revoked  only  by  Mrs.  Langdon 
herself.  The  petitioner  could  not  law- 
fully deliver  it  to  any  third  person,  and 
It  would  be  a  gross  breach  of  trust  in 
him  voluntarily  to  disclose  the  contents 
to  any  one.  Story,  Ballm.  §  92;  Ovll 
Code,  §  1835.  The  guardian  occupies  the 
same  position  that  a  third  |>er8nn  would. 
A  person  competent  to  make  a  will  bus  a 
right  to  select  the  custodian,  and  to  cause 
it  to  remain  in  his  hands  until  called  for, 
or  until  death  makes  it  necessary  for  the 
custodian  to  deliver  it  to  the  court,  or  to 
a  person  named  in  the  will.  To  hold  that 
the  subsequeut  incompetency  of  the  maker 
of  the  will  entitles  the  guardian  to  the 
possession  of  the  instrument  would  defeat 
the  evident  purpose  of  the  maker. 

It  is  claimed  by  counsel  for  respondent 
that  if  there  was  any  trust  it  was  extin- 
guished when  petitioner  delivered  the 
package  to  the  messenger,  and  that  it 
was  only  the  second  package  with  which 
the  court  dealt.    We  think  the  facts  stated 

•Code  Civil  Proc.  S  1459,  reads  as  follows:  "If 
any  executor,  administratror,  or  other  person  in- 
terested in  the  estate  of  a  decedent  complains 
to  the  superior  coart,  or  a  judge  thereof,  on 
oatb,  that  any  person  is  saspected  to  have  con- 
cealed, embezzled,  smuggled,  conveyed  away,  or 
disposed  of  any  moneys,  i^oods,  or  chattels  of  the 
decedent,  or  has  in  his  possession  or  knowledge 
any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings  which  contain  evidences  of  or  tend  to 
disclose  the  right,  title,  interest,  or  claim  of  the 
decedent  to  any  real  or  personal  estate,  or  any 
claim  or  demand,  or  any  lost  will,  the  said  court 
or  judge  may  cite  such  person  to  appear  before 
such  court,  and  may  examine  him  on  oath  upon 
the  matter  of  such  complaint.  If  such  person  is 
not  In  the  county  whore  the  decedent  dies,  or 
where  letters  have  been  granted,  he  may  be  cited 
and  examined,  either  before  the  superiorcourt  of 
the  county  where  the  decedent  dies,  or  where  let- 
tors  have  beon  granted.  But  if,  in  the  latter 
case,  be  appears,  and  is  found  innocent,  his  nec- 
essary expenses  must  be  allowed  him  out  of  the 
estate. " 


in  the  findings  show  that  the  will  was 
called  for,  not  with  the  Intent  of  termi- 
natlng  the  trust,  but  only  for  a  temporary 
purpose,  and  that  the  subsequent  delir- 
ery  by  Mrs.  Langdon,  without  further  In- 
struction, and  under  circumstaucen  show- 
ing no  intention  to  revoke  or  modify  her 
directions,  left  the  package  in  the  posseii- 
slou  of  the  petitioner  upon  the  tsrma  of 
the  original  trust. 

Counsel  tor  respondent  contends  tbat 
we  ought  to  deny  this  writ,  because  the 
petitioner  appeared  in  person  in  the  court 
below,  answered,  offered  testimony,  sub- 
mitted the  case,  and  never  in  any  way 
suggested  that  he  questioned  the  jurisdic- 
tion of  the  court;  "In  fact,  never  did  ques- 
tion it  by  plea  or  otherwise."  We  do  not 
know  what  was  said  in  the  argument  in 
the  court  below.  Of  course,  in  fairness  to 
the  court,  counsel  for  the  petitioner  ought 
to  liave  called  its  attention  fully  to  the 
points  now  made;  but  thefoilure  to  do  ho 
does  not  deprive  him  of  his  right  to  have 
the  order  annulled.  If  it  was  in  fact  made 
In  excess  of  jurisdiction.  Furthermore, 
he  was  bound  to  submit  himself  to  exam- 
ination; and,  in  his  answer,  and  after 
the  decision  of  the  court,  he  insisted 
upon  his  right  to  retain  the  will,  and  de- 
nied the  power  of  the  court  to  compel  him 
to  surrender  it. 

The  court  found  that  "said  sealed  pack- 
age belonged  to  said  Nora  Langdun,  and 
belongs  to  the  estate  of  said  Nora  Lang- 
don, and  said  guardian  is  entitled  to  the 
possession  of  the  same."  It  is  claimed 
by  counsel  tor  respondent  that  thisflnding 
is  conclusive.  Assuming  tbat  the  facts 
found,  and  not  the  issues  and  order,  are 
the  tests  of  jurisdiction,  and  are  decisive 
of  the  question  whether  certiormi  will  lie, 
the  point  nuide  is  not  well  taken.  The 
finding  quoted  ia  the  conclusion  of  law 
which  the  court  drew  from  the  facts 
found.  No  one  knows  what  ia  in  the 
package;  but  it  must  be  treated  as  con- 
taining only  the  will  of  Mrs.  Langdon. 
The  tindings  show  that  the  petitioner 
tendered  the  package  to  the  court  for  ex- 
amination of  its  contents,  and  offered  to 
deliver  the  possession  of  anything  con- 
tained therein  except  the  will.  If  we  are 
right  In  the  views  we  have  expressed  on 
the  main  question,  this  is  ail  the  petitioner 
can  be  required  to  do.  We  think  that  the 
learned  judge  of  the  court  below  erred  in 
his  conciusioD,  and  that  the  order  is  void 
for  want  of  jurisdiction.  The  order  on- 
der  review  is  annulled. 

We  concur:  Harrison,  J.;  Db  Havbn. 
J  ;  Oarouttr,  J. ;  McFarland,  J. :  Sbabp- 

STEIN,  J 

M  CaL  4M 

WiDBER  V.  Superior  Court  of  San  Joa- 
quin County  et  al.    (No.  14,754.) 
(Suxrreme  Court,  of  CallforrUa.    May  5, 189a.> 

Wbit  op  Ehuok— Adjudicatios  in  Issolvbnct — 
Blectios  of  Assignee. 

1.  A  writ  of  error  will  not  lie  to  review  the 
action  of  the  superiorcourt  in  adjudicating  a  per- 
son an  insolvent  debtor;  the  remedy  being  by  ap- 
peal under  the  insolvent  act,  $  67,  providing  for 
au  a|)peal  from  an  order  granting  or  rcfnsiiig  an 
adjudication  in  insolvency. 

2.  A  writ  of  error,  l>eiug  an  original  suit,  and 
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not  In  the  nature  of  a  writ  of  review,  can  only 
affect  parties  or  strangers  from  the  serrioe  of  the 
citation. 

3.  Where  a   claim  against  an  Insolvent  is 
partly  secured,  the  uusecnred  portion  thereof  may 
be  voted  at  the  election  for  an  assignee. 
McFabi^kd,  J.,  concurs  in  the  judgment. 

In  bank. 

Original  proceeding  by  writ  of  error  by 
F.  H.  Wldber  against  the  Bnperlor  court 
of  San  Joaqoin  county.  Btate  ot  Cali- 
fornia, and  Joseph  H.  Budd,  as  judge  ot 
said  court.    Writ  dismissed. 

E.  S.  Heller  and  Carter  &  Smith,  for  pe- 
titioner. Natter  &  De  Vriea.lor  respoad- 
ents. 

Garouttb,  J.  This  is  an  original  pro- 
ceeding by  writ  of  error  to  review  the  ac- 
tion of  the  superior  court  ui  San  Joaquin 
county  in  adjudging  one  W.  W.  Stock  well 
an  insolvent  debtor,  and  also  in  allowing 
one  E.  B.  Stocltwell  and  the  Farmers'  & 
Merchants'  Bank  to  vote  their  respective 
claims  held  against  said  insolvent  debtor 
in  the  election  of  an  assignee,  and  In 
adjudging  the  election  of  said  E.  B.  Stock- 
well  as  assignee  of  the  estate  of  said  in- 
solvent debtor.  Kespondent  has  moved 
to  guMSh  the  writ  upon  various  grounds. 
Among  others,  it  is  insisted  that  neither 
the  court  which  committed  the  alleged 
error  nor  the  judge  thereof  is  a  proper 
party  to  the  proceeding,  but  that  the  per- 
sons directly  interested  in  the  result  of  this 
litigation  Bbonld  be  made  defendants,  and 
given  an  opportunity  to  be  beard  t>efore 
their  rights  are  judicially  declared.  The 
controversy  upon  the  main  questions  in- 
volved appears  to  be  so  entirely  without 
merit  that  we  refrain  from  considering  the 
motion  to  quash  the  writ,  and  pass  di- 
rectly to  the  alleged  errors  of  law  which 
we  are  called  upon  to  review.  It  is 
claimed  that  the  court  erred  in  adjudicat- 
ing Stock  well  an  insolvent  debtor  upon 
bis  voluntary  petition,  while  an  involun- 
tary petition  therefor  was  pending  before 
the  court.  It  is  also  claimed  that  the 
court  erred  in  allowing  the  claim  of  E.  B. 
Stockwell  and  the  claim  ot  the  Farmers' 
&  Merchants'  Bank  to  be  voted  for  as- 
signee. Counsel  insist  that  such  claims 
were  secured  claims,  and  that  holders  ot 
secured  claims  are  not  entitled  to  partici- 
pate In  the  election  of  an  assignee.  As  to 
the  alleged  error  in  adjudicating  Stock- 
well  an  Insolvent  debtor,  section  67  ot  the 
insolvent  act  provides:  "An  appeal  may 
be  taken  to  the  supreme  court  (1  )  from 
an  order  granting  orretuslng  an  adjudica- 
tion in  insolvency."  There  being  an  ap- 
peal from  such  order  of  the  court,  a  writ 
ot  error  will  not  lie.  Bailroad  Co.  v. 
Harlan,  24  Cal.  334.  The  record  and  bill 
ot  esceptlons  make  it  apparent  that  the 
claim  ot  E.  B.  Stockwell  wns  not  secured, 
and  that  the  claim  ot  the  Farmers'  & 
Merchants'  Bank  was  only  secured  to  the 
extent  ot  $675.  There  can  bo  no  question 
but  that  the  unsecured  portion  ot  this 
claim  could  be  voted  at  the  election  for  as- 
signee, and  that  of  itself  was  sufScIent  in 
amount  to  secure  the  election  of  the  as- 
slf^nee  declared  by  the  court  elected. 
There  are  many  matters  dlscassed  in  re- 
spondents' brief,  unnecessary  to  consider, 
CaLRep.  29-31  P.— 16 


for  the  points  referred  to  dispose  of  the 
case.  The  plaintiff  in  error  appears  to 
have  considered  this  proceeding  to  have 
been  in  the  nature  ot  a  writ  of  review, 
but  such  is  not  the  fact.  In  Liessee  of 
Taylor  v.  Boyd,  3  Ohio,  854,  the  court 
said:  "In  the  obvious  nature  and  charac- 
ter ot  the  proceeding  a  writ  of  error  is  a 
new  and  orlglnalsnit.  Original  process  is- 
sues In  it,  and  must  be  served  to  bring  the 
adverse  party  Into  court.  The  relative 
character  ot  the  parties  is  changed.  New 
pleadings  are  made  up,  and  a  final  judg- 
ment upon  it,  though  It  may  operate  on 
the  original  cause,  is  neverthelesiK  a  termi- 
nation ot  the  new  suit  or  process  In  error. 
•  •  »  We  adhere  to  the  doctrine  that 
the  writ  of  error  Is  a  new  suit,  and  can 
only  affect  parties  or  strangers  from  the 
service  of  the  citation.  "  Let  the  writ  be 
dismissed  and  respondent  have  judgment 
for  costs. 

We  concur:  Harrison,  J.;  Patbrson, 
J. ;  Sbarpbtein,  J. 

McFari.and,  J.  I  concur  in  the  judg- 
ment. As  to  whether  or  not  a  writ  of 
error  lies,  in  any  case,  under  our  system, 
I  express  no  opinion. 


M  Cal.  485 
MiTRRAT,  Bamie  Commissioner,  v.  Coloan, 
State  Comptroller.    (No.  14,602.) 
(Supreme  Omirt  of  California.    May  5,  1893.) 

CoirsTiTnTioNAi.  Law  —  Act  Cohtaihiko  Two 
Items  of  Approfriatiok. 
Act  March  81, 1891,  entitled  "An  act  to  en- 
oonrage  the  oultivatioo  of  ramie  in  the  state  of 
California;  to  provide  a  l)ounty  for  ramie  fiber, 
and  to  make  an  appropriation  therefor;  to  ap- 
point a  state  saperintendent  of  ramie  cultnre, 
and  make  an  appropriation  for  his  salary, " — by 
section  1  appropriates  $10,000  "for  the  purpose  of 
encouraging  the  cultivation  of  ramie. "  Section 
3  provides  an  expenditure  "either  for  the  pur- 
chase of  ramie  roots  for  tree  distribution  to  farm- 
ers, or  In  the  payment  of  a  bounty  for  mer- 
chantable ramie. "  Section  4  provides  for  appoint- 
ment and  payment  of  a  state  superintendent. 
Held,  that  the  act  contains  two  distinct  items  of 
appropriation,  for  expres.'dy  different  special  pur- 
poses, and  is  in  violation  of  Const,  art.  4,  $  84, 
whioh  provides  that  "no  bill  making  appropria- 
tion of  money  •  *  •  shall  contain  more  than 
one  item  of  appropriation,  and  that  for  one  single 
and  certain  purpose,  to  be  therein  expressed. " 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Sacramento 
county;  W.  C.  Van  Flket,  judge. 

Demurrer  by  E.  P.  Colgan,  state  comp- 
troller, to  application  by  W.  H.  Murray, 
ramie  commissioner,  requiring  him  to 
draw  warrant  for  salary, sustained.  Mur- 
ray appeals.    Afiirmed. 

.4s/j  <fe  Matthews  and  W.  H.  Mvrrny,  for 
appellant.  Barham  &  Bolton,  tor  re- 
spondent. 

Vanclibp,  C.  This  was  an  application 
to  the  superior  court  ot  the  city  and  county 
ot  Sacramento  by  theappellant.  who,  pur- 
suant to  an  act  of  the  legislature  of  .Marcli 
31,1891,  (St.  1891,  p.  2S8.)  was  nppnliitctl 
state  superintendent  of  ramie  cultuiv,  (or 
a  writ  of  mandate  to  respondent,  htafe 
comptroller,  requiring  him  to  draw  his 
warrant  tor  the  salary  ot  the  aiJiiclli.m. 
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A  ddmnrrer  to  the  application  was  bqb- 
Calned  upon  the  sole  grouDd  that  the  ap- 
propriation for  the  payment  of  aucb  salary 
ia  in  violation  of  aectiun  -14  of  article  4  o( 
tbe  constitution,  which  reads  as  follows: 
"No  bill  malcing  an  appropriation  of 
money,  except  the  general  appropriation 
bill,  sball  contain  more  than  one  item  of 
appropriation,  and  that  for  one  single 
and  certain  purpose,  to  be  tliereln  ex- 
pressed."  As  nu  amendment  of  the  appli- 
cation could  avoid  this  ground  of  objec- 
tion, Judgment  passed  for  defendant,  and 
plaintiff  brings  this  appeal  therefrom. 
The  title  of  the  act  making  toe  appropri- 
ation is  as  follows:  "An  act  to  enconraftv 
the  cultivation  of  ramie  in  the  state  of 
Califoraia;  to  provide  a  bounty  for  ramie 
fiber.and  tomalio  an  appropriation  there- 
for; to  appoint  a  state  superintendent  of 
ramie  culture,  and  make  an  appropriation 
of  bis  salary. "  The  first  section  of  the  act 
appropriates  flU.OOO  "for  the  purpose  of 
encouraging;  the  cultivation  of  ramie  in 
tbe  state  of  California."  The  second  sec- 
tion provides  that  this  appropriation 
shall  be  under  tbe  control  of  the  state 
board  of  agriculture,  and  may  be  expend- 
ed "either  for  the  purchase  of  ramie  roots 
for  free  distribution  to  farmers,  or  In  the 
payment  of  a  bounty  for  merchantable 
rarale  fiber;  but  no  greater  sura  than  one 
thousand  dollars  shall  be  paid  in  any  one 
year  for  the  purchase  of  ramie  rootij,  and 
no  greater  amount  than  onecent  per  pound 
shall  be  paid  as  a  bounty  for  merchanta- 
ble ramie  fiber."  The  third  section  directs 
the  comptroller  to  draw  bis  warrants 
upon  tbe  state  treasurer  in  favor  of  the 
state  board  of  agriculture,  or  the  proper 
uiflcers  thereof,  In  the  same  manner  as 
other  appropriations  are  drawn  upon  and 
paid  to  the  state  board  uf  agriculturft. 
The  fourth  section  provides  for  the  ap- 
pointment by  the  state  board  of  agricul- 
ture nf  a  state  superintendent  of  ramie 
culture,  whose  salary  shall  be  flOO  per 
month,  to  be  paid  by  tbestate  treasurer  in 
the  same  manner  as  the  salaries  of  other 
stateofficers  are  to  be  paid, and  prescribes 
his  duties.  The  fifth  section  appropriates 
$2,400  for  the  payment  of  the  salary  of  the 
state  superintendent  of  ramie  culture  dur- 
ing two  specified  years. 

The  act  certainly  does  contain  two  dis- 
tinct items  of  appropriation,  payable  to 
different  persons,  and  for  expressly  differ- 
ent special  purposes,  distinctly  stated  in 
both  the  titleand  the  body  of  tbe  act;  and 
there  Is  no  pretense  that  it  is  a  general  ap- 
propriation act.  It  is  claimed  by  appel- 
lant, however,  that  tbe  act  has  but  one 
general  purpose,  and  that  the  two  appro- 
priations subserve  this  general  purpose, 
viz.,  "to  encourage  the  cultivation  of 
ramie  in  the  state  of  California. "  Conced- 
ing this,  still  tbe  constitution  prohibits 
more  than  one  Item  of  appropriation  in 
the  same  bill,  for  any  one  purpose;  and, 
in  addition  to  this,  requires  tbe  one  Item 
to  he  "for  one  siogleand certain  purpose." 
To  permit  numerous  appropriations  for 
different  spe<!iflc  purposes,  more  «jr  less 
promotive  of  some  general  purpose,  would 
not  only  be  opposed  to  tbe  plain  literal 
meaning  of  the  section  of  tbe  constitution 
under  consideration,  but    would    evade 


and  defeat  any  conceivable  effect  of  that 
section  which  the  tramers  of  the  constlta- 
tlou  can  be  presumed  to  bave  intended. 
Indeed,  the  intention  of  tbe  section  Is  too 
plainly  expressed  to  admit  of  construc- 
tion, whatever  may  be  tliou(;ht  of  its  pol- 
icy. I  think  the  demurrer  was  properly 
sustained,  and  that  tbe  judgment  should 
be  affirmed. 

We  eoneur:    Belches,  C;  Foote,  C. 

Prr  Ci;riam.  For  tbe  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is  af- 
firmed. 


M  CaL  ttl 
Los  Angklbb,  p.  ft  G.  Rt.  Co.  ▼.  Bdmpp. 

(No.  14,449.) 
(Supreme  Cottrt  of  Caltfamia.    May  5,  1892. ) 
Emisbnt  Domuk— Compensation'. 
In  an  action  to  coodemn  land,  where  the 
length  of  the  strip  of   land   sought  to  be  coo- 
deniDod  was   1,001   feet,    and   the  only  evidenoe 
?iren  at  the  trial  as  to  theooet  of  bnildiog  a  law- 
ful fence  along  Its  right  of  way  was  SO  cents  per 
foot,  a  finding  by  the  oourt  that  it  would  cost 
only  tlOO   to  build  such  fence  was  not  sustained 
by  the  evideuue. 

Commlsfioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  JjOS  Angeles 
county;  Lucir.n  Shaw,  Judge. 

Action  by  the  Los  Angeles,  Pasadena  & 
Qlendale  Rail  way  Company  against  .Minnie 
Rumpp.  From  a  Judgment  awarding  cer- 
tain damages  to  defendant,  and  refusing 
certain  other  damages  claimed,  defendant 
appeals.    Reversed. 

Dooner  &  Burdett,  for  appellant. 
BroaBaeaa,  Hatch  &  T/iooias,  for  respond- 
ent. 

Tbmplb,  C.  This  appeal  is  from  a  judg- 
ment and  order  refusing  defendant  u  new 
trial,  in  an  action  brought  to  condemn 
land  for  a  right  of  way  for  plaintiff's  rail- 
road. Tbe  case  was  tried  without  a  iury, 
and  the  points  made  are:  (11  The  judge 
heard  material  evidence  out  of  court.  (3) 
The  evidence  does  not  Justify  tbe  finding 
that  thevalneof  the  land  was  f75  only, 
biJt  shows  that  snch  value  was  t3.n0.  (3) 
The  evidence  is  InsufBcIent  to  Justify  tbe 
finding  that  the  damage  to  the  portion  of 
defendant's  land  not  sought  to  be  con- 
demned will  be  9600,  whereas  it  appearr 
from  the  evidence  that  such  damage  will  bt 
upward  of  $4,000.  (4)  The  evidence  doet> 
not  justify  tbe  finding  that  tbe  coat  of 
building  a  good  and  nufflcient  fence  along 
tbe  line  of  said  proposed  railroad,  upon 
the  strip  of  land  sought  to  be  condomiietl, 
will  be  f  100,  but  the  evidence  shows  that 
the  cost  of  sucb  fence  will  be  upwards  of 
9500. 

It  is  evident  that,  if  any  of  these  grounds 
be  found  to  necessitate  a  reversal,  no 
good  can  result  from  a  discussion  of  the 
otherpolntsmade.  Thelcngth  of  the  right 
of  way,  or  strip  songbt  to  be  condemned 
through  defendant's  land.  Is  1,001  feet. 
The  only  evidence  given  at  the  trial,  as  to 
the  cost  of  building  a  lawful  fence  alonR 
this  riglit  of  way,  was  30  cents  per  foot. 
Of  course  the  finding  tliat  it  will  cost  $101) 
Is  not  sustained  by  the  evidence,  but  is 
contrary  thereto.    By  stipulation  of  tbe 
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parties,  the  Judge  during  the  trlnl  vielted 
the  premlees  for  the  purpoKe  of  making  a 
personal  Inupection,  and  it  la  claimed  that 
ivbat  he  save-  and  learned  by  Inspection  1m 
evidence  In  the  case;  that  be  may  have 
Been  that  there  were  natural  obstructionH 
'Which 'Would  amount  to  a  fMnce,  or  that 
under  the  clrcumMtanees  no  fence  wao  nec- 
CHsary  or  even  practicable,  as  the  pro- 
poned roadbed  was  the  wash  of  Arroyo 
aeco  creek.  To  this  suggestion  It  may  be  re- 
plied that  it  Is  not  so  found,  and,  If  it  had 
been,  such  finding  would  be  Inconsisteut 
with  the  other  testimony  In  the  case; 
and,  further,  by  finding  that  good  and 
aufflcient  fences  would  cost  flUO,  the  court 
concedes  the  necessity  of  a  fence.  It  iB 
also  said  that  the  defendant  cannot  com- 
plain, because  It  has  been  held  that  the  as- 
sessmnnt  of  the  cost  of  fencing  Is  made  to 
enforce  a  duty  imposed  by  law,  and  not  as 
damages  tothelandowner  for  an  Injury  to 
hlaland.  BntteCo.  v.Buydston,64('al.llO, 
S»  Pac.  Rep.  611;  California  8.  R.  Co.  v. 
Southern  Pac.  R.Co..  67Cal.  59,7  Pac.  Rep. 
128.  But,  If  such  be  the  case,  It  is  thednty  ta 
which  the  landowner  has  a  special  inter- 
est, and.  If  the  railroad  company  does  not 
build  the  fence,  the  statute  expressly  au- 
thorises him  to  collect  the  amount.  And, 
on  the  other  hand,  the  railroad  company, 
by  paying  the  amount  assessed  to  the 
landowuer,  diminishes  its  responsibility, 
and  renders  the  landowner  liable  forcer- 
tain  losses  which  may  occur  unless  he 
builds  and  maintains  the  fence.  Plainly, 
therefore,  it  Is  a  matter  in  which  the  de- 
fendant has  a  substantial  Interest,  and 
the  error  Is  prejudicial  to  her.  We  think 
the  Judgment  and  order  should  be  re- 
versed, and  a  new  trial  ordered. 

We  concur :    Vanclibf,  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  a  new  trial  on 
dered. 


04  Cal.  tn  

CowDBN  V.  Pacific  Coast  S.  S.  Co.    (No. 

14,377.) 
(Supreme  Court  of  Calif  omta.    May  6,  1892.) 

Casbiebs  ot  Fbeioht— Discrimination— Comuon- 
Law  Liabilitt. 
At  common  law  an  action  will  lie  a^inst 
a  common  carrier  for  an  unreasonable  and  ex- 
oeaslve  freight  charge,  but  not  for  a  mere  dis- 
crimination in  favor  of  another  sbipper. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county  ;  Gkobob  Puterbadgh, 
Judge. 

Action  by  J.  B.  Cowden  against  the 
Pacific  Coast  Steamship  Company  to  re- 
cover damages  for  a  discrimination  in 
freight  charges. 

L.  L.  Booae,  for  appellant.  Luce  & 
McDonald,  for  respondent. 

Garouttb,  J.  This  is  an  action  brought 
by  plaiutitf  to  recover  damages  of  defend- 
ant for  a  discrimination  in  freight  rates. 
A  demurrer  to  the  complaint  was  inter- 
posed upon  the  ground  that  thecourt  had 
nu  jurisdiction  of  the  subject-matter  of 
the  action,  and  that  no  cause  of  action 
was    stated.     The  demurrer    was    bob-. 


talned,  and  the  ruling  ot  the  court  lo  tbls 
regard  is  the  only  matter  before  us  for  re- 
view. 

The  complaint  substantially  alleges  that 
the  defendant  is  a  common  carrier  of 
freight,  by  vessel,  between  Man  Francisco 
and  San  Diego,  via  the  Pacific  ocean : 
that  between  certain  dates  plaintiff,  as  a 
merchant  of  Snn  Diego,  paid  to  defend- 
ant, according  to  its  regular  schedule  of 
rates,  large  sums  of  raouoy  as  charges  for 
freight;  that  defendant  charged  a  second 
merchant  1'2%  per  cent,  less  lor  freight  ot 
the  same  character  and  quantity  than  It 
did  plaintiff;  that  said  charges  were  a  dis- 
crimination against  plaintiff,  and,  though 
often  requested  so  to  do,  defendant  re- 
funed  to  allow  plaintiff  such  reduced  rates, 
'Whereby  be  has  been  damaged  In  the  sum 
of  fl,674.14.  The  amount  sought  to  be 
recovered  as  damages  is  the  difference 
but'ween  the  freight  charges  made  to  plain- 
tiff and  those  made  to  the  more  favored 
merchant.  It  'would  seem  to  be  entirely 
immaterial,  to  the  extent,  at  least,  of  the 
consideration  of  the  merits  of  tbls  appeal, 
whether  the  present  action  is  one  of  con- 
tract or  of  tort.  From  either  standpoint 
it  arises  from  a  maritime  contract  solely, 
and  courts  of  admiralty  alone  have  Juris- 
diction, unless  the  cause  comes  within  the 
reservation  found  In  section  711  of  the  Re- 
Tlsed  Statutes  of  the  United  States:  "The 
Jurisdiction  vested  in  the  courts  of  the 
Cnlted  States,  in  the  rases  and  proceed- 
ings hereafter  mentioned,  shall  be  exclu- 
sive of  the  courts  of  the  several  states; 
*  *  *  (3)  Of  all  civil  cases  of  admiral- 
ty and  maritime  Jurisdiction,  saving  to 
suitors  in  all  cases  the  right  of  a  common- 
law  remedy,  where  the  common  law  is 
competent  to  give  it. "  There  can  be  oo 
question  but  that  the  voyage  ot  a  carrier 
made  upon  the  high  seas^  even  though 
the  porta  of  departure  and  destinatloD 
are  in  the  same  state,  is  under  the  exclu- 
sive control  and  regulation  of  congress. 
It  is  only  the  Internal  commerce  and  nav- 
igation of  a  state  that  is  under  the  con- 
trol and  regulation  of  the  state.  As  was 
said  in  Carpenter  v.  The  Emma  .Tohnson, 
1  Cliff.  63S:  "Great  mischief  would  inevi- 
tably result  from  any  rule  denying  admi- 
ralty jurisdiction  in  all  cases  where  the 
place  ot  the  departure  of  the  vessel  and 
the  place  of  her  destination  are  both  wltb- 
In  the  same  state,  when  any  part  of  the 
voyage  Is  upon  the  high  seas,  tor  every 
navigator  knows  that  In  many  such  cases 
nearly  the  whole  voyage  is  out  of  the  lim- 
its of  the  state."  See  Lord  v.  Steamship 
Co.,  102  O.  S.  644;  Pacific  Coast  Steamship 
Co.  v.  Board  of  Railroad  Com'rs,  18  Fed. 
Rep.  10. 

It  follows  from  tbeforegoing  authoritlea 
that  plaintiff  has  no  standing  in  the 
courts  ot  this  state,  unless  his  rights  are 
reserved  to  him  under  the  reservation  of 
the  Revised  Statutes  previously  quoted. 
In  other  words,  has  he  a  cause  of  action. 
at  common  law  against  the  defendant, 
under  the  facts  of  his  complaint?  The 
gist  of  the  complaint  is  that  for  the  same 
quantity  and  character  ot  freight  piaintlH 
was  charged  a  sum  121^  per  cent,  greater- 
for  transportation  from  the  same  point 
than  the  other  merchant.    Respondent  in>- 
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ststii  that  at  common  law  the  right  of  ac- 
tion was  based  upon  the  rate  charged  be- 
ing onreaaunable  and  excessive  In  itself, 
and  that  a  mere  discrimination,  as  dis- 
closed in  this  case,  gave  no  cause  of  ac- 
tion ;  that  no  wrong  was  committed  it  the 
charge  was  reasonable  tor  the  service, 
and,  there  being  no  wrong,  no  remedy 
was  demanded.  Appellant  insists  that  at 
common  law  it  Is  the  duty  of  the  carrier 
to  "receive  and  carry  Kuods  for  all  per- 
sons alike,  and  that  the  rates  must  not 
only  be  reasonable,  bat  equal,  when  the 
conditions  are  substantially  the  same." 
It  will  thus  be  seen  that  the  merits  of  this 
appeal  will  be  concluded  by  a  determina- 
tion as  to  what  is  the  common  law  upon 
this  question;  and  that  Is  a  matter  of 
Nome  difficulty  of  solution,  owing  to  the 
divergent  views  expressed  upon  the  sub- 
ject by  the  various  courts  of  this  country. 
This  divergence  of  opinion  among  the 
conrts  has  andoubtedly  been  caused  to 
some  extent  by  the  fact  that  for  more 
than  50  years  the  courts  of  England  have 
bad  no  occasion  to  expound  the  common 
law  upon  this  subject:  common  carriers, 
especially  railway  companies,  having 
been  placed  entirely  under  the  control  of 
the  statate  law.  In  this  country,  to  some 
extent,  there  is  a  lack  of  direct  authority 
upou  the  question,  owing  to  the  fact  that 
constitutional  and  legislative  provisions 
are  common  in  nearly  all  the  states  of  this 
Union,  prohibiting  common  CHrriers  from 
practicing  diacrlniinatlon  in  their  rates  ot 
toll.  And,  while  these  statutory  and  con- 
stitutional provisions  have  been  regarded 
and  incidentally  declared  to  be  reitera- 
tions of  the  common  law  by  many  courts 
ot  this  country,  sound  authority  upon 
which  to  base  such  declarations  Is  want- 
ing in  the  books.  The  fundamental  and 
statute  law  of  the  various  states  upon 
this  subject  appears  to  have  been  founded 
upon  the  principles  embodied  In  the  early 
acts  of  parliament  pertaining  to  the  con> 
duct  and  control  of  railways  as  common 
carriers,  rather  than  upon  the  common 
law  ot  England.  Indeed,  we  have  been 
able  to  obtain  but  few  direct  adjudica- 
tions from  English  courts  upon  this  ques- 
tion, owing  to  the  fact  that  it  would  seem 
the  business  of  inland  common  carriers  in 
that  country  wus  not  a  matter  of  great 
concern  until  railroads  were  operated; 
and,  immediately  subsequent  to  that 
great  epoch  in  the  world's  progress,  stat- 
utory enactments  followed,  entirely  tak- 
ing away  from  the  courts  the  necessity  of 
any  farther  application  of  the  common- 
law  rights  and  remedies.  It  the  common 
law  were  as  appellant  here  contends  It  to 
be,  there  would  have  been  no  necessity  for 
parliament  to  have  enacted  these  strin- 
gent "equality  clauses,"  as  they  were 
termed.  It  appears  that  this  principle  ot 
equality  ot  charges  arose  from  the  necessi- 
ty ot  the  times,  a  necessity  created  by  the 
operation  ot  railroads,  which  swallowed 
np  and  destroyed  all  other  common  car- 
rier systems  o(  England,  and  thereby  cre- 
ated a  monopoly  ot  the  business,  and  a 
power  for  wrong  that  at  once  demanded 
the  restrictions  of  legislative  enactments. 
This  conclusion  is  fully  borne  out  by  the 
language   ol    Mr.  Justice  Blaokbubn  In 


Railway  Co.  v.  Sutton,  L.  R.  4  II.  L..  288. 
wherein  be  said:  "I  think  it  appears  from 
the  preamble  of  the  00th  section  of  the  rail- 
ways clauses  consolidation  act  (1845) 
that  the  legislature  was  ot  opinion  that 
the  changed  state  of  things  arising  from 
the  general  use  ot  railways  made  it  expe- 
dient to  impose  an  obligation  on  railway 
companies  acting  as  carriers  beyond  what 
is  imposed  on  a  carrier  at  common  law. 
And,  if  this  be  borne  in  mind,  I  think  the 
construction  of  the  proviso  tor  equality  is 
clear,  and  is  that  the  defendants  may, sub- 
ject to  the  limitationa  in  their  speciol  acts, 
charge  what  thtry  think  fit,  but  not  mora 
to  one  person  than  they,  during  the  same 
time,  charge  to  others  under  the  same  cir- 
cumstances. And  I  think  it  follows  from 
this  that  if  the  defendants  do  charge 
more  to  one  person  than  tliey,  during  the 
same  time,  charge  to  others,  the  charge 
is,  by  virtue  of  the  statute,  extortionate. 
And  I  think  the  rights  and  remedies  of  a 
person  made  to  pay  a  charge  beyond  the 
limit  ot  equality  imposed  by  the  statute 
on  railway  companies,  acting  as  carriers, 
on  their  line,  must  he  precisely  the  same 
as  those  of  a  person  made  to  pay  a  charge 
bej'und  the  limit  imposed  by  the  common 
law  on  ordinary  carriers  as  being  more 
than  was  reasonable.  The  mode  of  estab- 
lishing that  the  demand  is  extortionate 
differs  In  the  two  cases.  Where  It  la 
sought  to  prove  that  the  charge  is  unrea- 
sonable, and  therefore  extortionate,  the 
fact  that  another  was  charged  less  is  only 
matHrlnl  as  evidence  for  the  jury  tending 
to  prove  that  the  reasonable  charge  was 
the  smaller  one.  When  it  is  sought  to 
Mbow  that  the  charge  is  extortionate,  as 
being  contrary  to  tbe  statutable  obliga- 
tion to  charge  equally,  it  is  immaterial 
whether  the  charge  is  reasonable  or  not ; 
it  is  euough  to  show  that  the  company- 
carried  for  some  other  person  or  class  ot 
persons  at  a  lower  charge  during  tbe 
period  throughout  which  the  party  com- 
plaining WHS  charged  more  under  the  like 
circumstances. " 

It  is  not  tliepurposeof  tbe  court  tore- 
view  the  authorities  of  this  country  upon 
the  question  under  disi!Ussion.  For  tbe 
reasons  previously  suggested,  the  matter 
was  only  indirectly  involved  In  tbe  great 
majority  of  them,  and,  as  authority  upon 
the  subject,  they  are  weakened  to  that  ex- 
tent. The  case  of  8coUeld  v.  Railway  Co., 
43  Ohio  St.  571.  3  N.  E.  Rep,  »07.  is  the 
leading  case  in  the  United  States  support- 
ing appellant's  contention,  and  it  is  upon 
this  cuBc  tiiat  appellant  says  "he  has 
pinned  his  faith  and  hung  his  hope."  The 
case  of  Johnson  v.  Railroad  Co.,  16  Fla. 
623,  is  the  leading  case  in  this  country 
holding  to  the  contrary  view,  and  the 
opinion  ot  the  learned  judge  in  tbeScoQeld 
Case  does  not  appear  to  overrule  the  doc- 
trine there  declared,  but  would  seem  to 
look  to  the  statute  law  ot  Ohio  for  sup- 
port, rather  than  to  the  common  law.  It 
says,  in  speaking  of  the  Florida  case: 
"Reliance  is  placed  on  the  doctrine  that 
dlscriralnation  is  not  necessarily  unlawful, 
and  that  all  the  freighter  Is  entitled  to  is 
a  reasonable  rate,  not  necessarily  equal  to 
all,  and,  in  the  absence  ot  any  statute  to 
tbe  coatrary,  we  are  not  Inclined  to  ques- 


Digitized  by 


Google 


Cal.) 


SAN  BERNARDINO  A  E.  RT.  CO.  e.  HAVEN. 


875 


tlon  the  correctness  of  theae  doclatons." 
The  Tacts  lu  tlie  Florida  case  appear  to 
be  practically  Identical  wltli  ttie  factB  of 
this  caHe.  Florida  had  no  statutory  law 
upon  the  subject  of  the  regulation  ot  uum- 
raon  carriers,  and  hence,  as  here,  the  mer- 
its ot  the  case  rested  upon  the  determina- 
tion Rs  to  what  was  the  common  law  up- 
on the  subject.  In  this  case  the  ancient, 
as  well  aa  the  modern,  authorities  are 
ably  reviewed,  and  the  court  says:  "Our 
conclusions  are  that,  as  against  a  com- 
mon or  public  carrier,  every  person  has 
the  same  right;  that  in  all  cases,  where 
bis  common  duty  controls,  he  cannot  re- 
fuse A.  and  accommodate  B. ;  that  all, 
the  entire  public,  have  the  right  to  the 
same  carrlaj^e  for  a  reasonable  price,  and 
at  a  reasonable  charge  for  the  service  per- 
formed ;  that  the  commonness  of  the  duty 
to  carry  for  ail  does  not  Involve  a  com- 
monness or  equality  of  compensation  or 
charge;  that  all  a  shipper  can  ask  of  a 
common  carrier  Is  that  for  the  service  per- 
formed he  shall  charge  no  more  than  a  rea- 
sonable sura  t<j  hluj;  that  whether  the 
carrier  charges  another  more  or  less  than 
the  price  charged  a  particular  individual 
may  be  a  matter  of  evidence  in  determin- 
ing whether  a  charge  Is  too  much  or  too 
little  for  tlie  service  performed  ;  and  that 
the  difference  between  the  charges  cannot 
be  the  measure  of  damages  in  any  case, 
unless  it  is  established  by  proof  that  the 
smaller  charge  is  the  true,  reasonable 
charge,  in  view  of  the  transportation  fur- 
nished, and  that  the  higher  charge  is  ex- 
cessive to  that  degree. "  The  court  also 
says:  "In  the  lastedltion  of  Story  on  Bail- 
ments we  find  the  rule  of  the  common  law 
thus  stated:  'At  common  law  a  common 
carrier  of  goods  is  not  under  any  obliga- 
tion to  treat  all  customers  equally.  He  is 
bound  to  accept  and  carry  for  all  upon 
being  paid  a  reasonable  compensation. 
But  the  fact  that  he  charges  lees  for  one 
than  for  another  is  only  evidence  to  show 
thatapartlcularcharge  is  unreasonable, — 
nothing  more.  There  is  nothing  In  the 
common  law  to  hinder  a  carrier  from  car- 
rying for  favored  indivldunis  at  any  un- 
reasonably low  rate,  or  even  gratis.'" 

By  reason  of  the  variance  which  exists 
in  the  views  of  the  courts  of  this  country 
as  to  what  is  the  common  law  upon  this 
subject,  It  would  seem  that  the  adjudica- 
tions of  the  common-law  courts  of  Eng- 
land upon  such  a  matter  should  have  pre- 
eminent and  controlling  weight  with  the 
courts  of  the  various  states.  In  the  case 
ot  Railroad  Co.  v.  Sotton,  to  which  refer- 
ence has  already  been  made,  Mr.  Justice 
Blackburn,  In  a  very  luminous  opinion, 
addressed  in  part  directly  to  this  question, 
said:  "At  common  law  a  person  holding 
himself  out  as  a  commou  carrier  of  goods 
was  not  under  any  obligation  to  treat  all 
customers  equally.  The  obligation  which 
the  common  law  imposed  upon  him  was 
to  accept  and  carry  all  goods  delivered 
to  him  for  carriage  according  to  his  pro- 
fession, (unless  he  had  some  reasonable  ex- 
cuse for  not  doing  so,)  on  being  paid  a 
reasonable  compensation  for  so  doing; 
and.  If  the  carrier  refused  to  accept  such 
goods,  an  action  lay  against  him  for  so 
refusing;  and  it  the  customer,  In  order  to 


Indnce  the  carrier  to  perform  the  duty, 
paid,  under  protest,  a  larger  sum  than 
was  reasonable,  he  might  recover  back  tb» 
surplus  beyond  what  the  carrier  was  en- 
titled to  receive,  in  an  action  for  money 
had  and  received,  as  being  money  extort- 
ed from  him.  But  the  fact  that  thecarrier 
charged  others  less,  though  It  wan  evi- 
dence to  show  that  the  charge  was  unrea- 
sonable, was  no  more  than  evidence  tend- 
ing that  way.  There  was  nothing  In  the 
common  law  to  hinder  a  carrier  from  car 
rying  for  favored  Individuals  at  an  unrea- 
sonably low  rate,  or  even  gratis.  All  that 
the  law  required  was  that  he  should  not 
charge  anymore  than  was  reasonable." 
The  learned  justice  In  his  opinion  clearly 
indicates  that  the  prime  object  of  the  rail- 
way equality  clauses  enacted  by  parlia- 
ment was  to  cover  the  exact  case  of  injury 
by  discrimination  in  freights,  such  as  is 
claimed  by  plaintiff  in  this  record.  Dur- 
ing the  progress  of  the  arguraentin  Baxen  - 
dale  V.  Railway  Co., 4  C.  B.  (N.  S.)  78,  Justice 
BvLKS  said ;  "  I  know  no  common-law  rea- 
son why  a  carrier  ma.v  not  charge  less 
than  what  is  reasonable  to  one  person,  or 
even  carry  him  free  of  all  charge."  For 
the  foregoing  reasons  the  court  concludes 
that  the  complaint  is  deficient  In  not  stat- 
ing that  the  charge  to  plaintiff  was  unrea- 
sonable; and  that  the  allegation  ot  dis- 
crimination or  inequality  Is  not  the 
equivalent  of  an  allegation  of  an  excessive 
charge.  Let  the  judgment  be  affirmed. 

We  concur:     McPahland,   J.;    Pateh- 
soN,  J. ;  Harkibo.n,  J. 


M  Cal.  48» 

San  Bernardino  &  E.  Ry.  Co.  v.  Haven 

eta/.     (No.  14,375.) 

(Supreme  Court  of  California.   May  7, 1803.) 

Eminent  Domain  —  Cumpessation— Elescbnts  or 
Damage. 

1.  Under  Const,  art.  1,  S  14,  which  provides 
that  no  right  of  way  shall  be  appropriated  until 
compensation  is  made,  irrespective  ol  any  bene- 
fits from  the  proposed  Improvements,  the  coart 
properly  refused  to  permit  a  railroad  company  to 
show  that  the  construction  of  its  road  would  pre- 
vent the  depreciation  of  the  land  not  taken,  by 
reason  of  making  the  products  more  accessible 
to  the  markets. 

2.  Where  the  land  through  which  a  right  of 
way  is  sought  to  be  taken  is  adapted  to  cultiva- 
tion, the  increased  cost  of  cultivating  it,  caused 
by  building  the  road,  may  be  considered  in  as- 
sessing damages. 

In  bank.  Appeal  from  superior  court. 
San  Bernardino  county;  J.  H.  Campbbll, 
Judge. 

Proceedings  by  the  San  Bernardino  ft 
Eastern  Railway  Company  against  Fran- 
ces T.  Haven  and  others  to  condemn  a 
right  of  way  through  defendants*  lands. 
From  a  Judgment  entered  on  a  verdict  as- 
sessing damages  in  favor  of  each  defend- 
ant, and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Judgment  and 
order  affirmed. 

A.  BruDsua,  E.  E.  Bowell,  and  BarrlH  A 
Gregg,  for  appellant.  Roife  <£  FreemHo, 
Paria&Fox,  and  Geo.  E.  Otis,  for  respond- 
ents. 

Peh  Curiam.  The  plaintiff,  a  railway 
corporation,      instituted      this      actioa 
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BKainat  certain  parties,  as  the  owners  of 
separate  tractH  of  land,  for  the  purpose  of 
condemning  to  tbe  use  of  the  corpora- 
tion a  portion  of  the  land  of  each  of  the 
parties  owning  the  tracts,  an  a  right  of 
way  tor  the  line  of  its  road  across  these 
several  tracts.  Some  of  tbe  parties  made 
no  answer,  and  the  matter  of  their  com- 
pensation is  not  In  issue  here.  Some  an- 
swered, setting  up  tliat  tbe  lands  songtit 
to  be  condemned  were  not  necessary 
to  be  talien  for  tbe  proposed  use  of  tbe 
railroad  as  a  right  of  way,  but  demand- 
lug  that,  if  the  lands  are  taken,  the  value 
thereof  and  damages  for  the  taking,  etc., 
be  awarded  them.  Others  filed  an  an- 
swer in  the  nature  of  a  general  denial  of 
the  allegations  of  the  complaint.  Atrial 
was  bad  before  the  court  and  a  jury  be- 
tween tbe  plaintiff  and  the  defendants,  J. 
W.  Hall,  A.  M.  Ham,H.  H.  Llnvllle,  H.  H. 
Jones,  F.  E.  Dudley,  J.  D.  Langford,  C. 
H.  Tyler,  J.  B.  Tyler,  James  Fleming, 
and  C.  A.  Lamb.  Tbe  jury  assessed 
damages  in  favor  of  all  the  parties  with 
respect  to  each  tract  of  land  affected  by 
the  taking  of  the  proposed  right  of  way, 
and  upon  that  the  court  rendered  its  Judg- 
ment, following  the  verdict  of  tbe]ary,etc. 
From  that  and  an  order  denying  a  new 
trial  the  plaintiff  appeals. 

The  principal  errors  relied  on  for  a  re- 
versal of  tbe  judgment  and  order  seem  to 
be  the  rulings  of  the  court  upon  the  ad- 
mission and  rejection  of  evidence.  Tbe 
damages  alleged  to  have  been  done  to 
tbe  land  of  defendant  H.  H.  LlnviUe,  who 
owned  it  separate  from  the  other  defend- 
ants, was  being  Inquired  into  from  him  as 
a  witness,  and  upon  cross  examination 
be  was  asked  by  plaintiff's  counsel  these 
questions:  "Is  It  not  a  fact  that  oranges 
will  bring  a  better  price  by  reason  of  the 
railroad  being  there?  Isn't  the  value  of 
the  crop  dependent  on  the  market  that 
you  have  for  it,  and  Its  accessibility  to 
the  market?  Will  not  the  accessibility  of 
the  produce  of  the  laud  to  tbe  market  by 
reason  of  the  construction  of  that  road 
prevent  any  depreciation  In  its  value?" 
These  were  all  objected  to,  and  the  objec- 
tions sustained  by  the  court  on  the 
grc»und  that  they  were  immaterial  and 
irrelevant,  in  that  they  sought  to  show 
benefits  accruing  to  the  land  by  reason  of 
tbe  improvement  proposed;  that  is,  the 
construction  of  the  railroad.  It  is  argued 
for  the  appellant  that  these  questions 
only  sought  for  evidence  to  ghow  that  the 
land  not  taken  for  the  right  of  way  would 
not  be  depreciated  In  valun;  and  therefore 
no  damages  could  result  to  it,  and  that 
sncb  evidence  would  not  go  to  show  a 
benefit.  We  do  not  so  understand  the 
questions.  They  certainly  called  for  evi- 
dence which  might  show  a  benefit  from 
the  improvement  proposed.  Article  1,  § 
14,  of  the  state  constitution  reads  thus: 
"Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  Just  com- 
pensation having  been  first  made  to  or 
paid  into  court  for  the  ownar,  and  no 
right  of  way  shall  be  appropriated  to  the 
use  of  any  corporation  other  than  munici- 
pal until  full  compensation  therefor  be 
first  made  in  money,  or  ascertained  and 
paid  into  court  for  the  owner,  irrespec- 


tive of  any  benefit  from  any  ImproTsment 
proposed  by  such  corporation,  which 
coujpeuKatlon  shall  be  ascertained  by  a 
Jury,  unless  a  Jury  be  waived  as  in  other 
rlvil  cases  in  a  court  of  record,  as  shall  be 
prescribed  by  law. "  It  is  argued  for  ap- 
pellant that  tbe  prohibition  contained  in 
this  section  against  taking  into  considera- 
tion the  benefit  to  arise  from  tbe  im- 
provement is  limited  to  that  land  which 
is  taken  for  the  right  of  way,  and  has  nu 
referenr-e  to  benefits  that  may  accrue  to 
the  land  not  taken.  This  position,  how- 
ever, is  In  direct  opposition  to  the  con- 
struction given  to  tbe  section  by  this 
court  in  Bailway  Co.  v.  Porter,  74  Cal.  201, 
15  Pac.  Rep.  774,  and  which  was  after- 
wards expressly  approved  in  Muller  t. 
Bnllway  Co.,83Cal.  245,  23  Pac.  Bep.  265. 
While  It  Is  true  tliat,  if  it  conid  be  shown 
that  the  value  of  the  land  would  be  en- 
hanced by  reason  of  tbe  Improvement,  the 
damage  sustained  by  the  owner  would  be 
to  that  extent  reduced,  still  such  evidence 
would  be  only  another  mode  of  showing 
the  amount  of  benefit  derived  from  tde 
improvement:  and  inasmuch  as  tbe  con- 
stitution declares  that  the  owner  is  en- 
titled to  receive  full  compensation  for 
the  damage  done  to  his  land,  as  well  as 
for  tbe  land  which  is  taken,  irrespective 
of  any  benefit  to  bo  thereafter  derived  by 
reason  of  the  improvement,  such  evidence 
would  be  irrelevant  and  immaterial. 

Other  exceptions  were  taken  by  tbe  ap- 
pellant to  the  rulinss  of  the  court  in  ex- 
cluding as  well  as  In  admitting  evidence 
upon  the  issue  of  damages,  but,  as  the  rul- 
ings of  tbe  court  in  those  particnlars  ap- 
pear to  have  been  made  in  accordance 
with  the  foregoing  construction  of  the 
constitution,  it  Is  unnecessary  to  consider 
them  In  detail.  For  the  same  reason  the 
following  instruction,  given  at  the  in- 
stance of  the  defendants,  and  excepted  to 
by  tbe  appellant,  was  correct,  vie.:  "In 
fixing  the  amount  of  damages  to  that 
portion  of  tbe  tract  of  each  defendant  not 
sought  to  be  condemned,  which  may  ac- 
crue by  reason  of  the  running  of  the  rail- 
road through  their  promises,  the  jury 
must  ascertain  and  fix  the  amount,  ir- 
respective of  any  benefit  which  may  re- 
suit  to  defendants  from  the  proposed  rail- 
road.' 1 1  is  also  claimed  by  the  appellant 
that  the  court  erred  in  admitting  evi- 
dence of  the  Increased  cost  which  might 
result  from  a  system  of  irrigation  upon 
some  tracts,  wnich  would  have  to  be 
adopted  If  the  railroad  were  built,  beyond 
that  which  would  be  suitable  If  tbe  road 
was  not  built.  The  objection  urged  is 
that  the  land  is  uncultivated,  and  that  no 
such  system  has  yet  been  adopted,  or  is  in 
contemplation  of  adoption.  Tbe  land  ap- 
pears to  have  been  uuadapted  to  cultiva- 
tion unless  irrigated,  and  the  damage 
caused  by  the  building  of  the  railroad 
would  be  Increased  If,  by  reason  of  surh 
building,  tbe  owner  was  compelled  to  In- 
cur greater  expense  in  its  irrigation.  Al- 
though then  uncnltlvated,  the  land  was 
shown  to  be  adapted  to  cultivation.  It 
so,  the  Increase  of  any  cost  for  bringing 
it  under  cultivation,  caused  by  the  build- 
ing of  the  railroad  through  the  land  in- 
volved>  would  be  a  legitimate  subject  uf 
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Inqnlry,  tor  the  porpose  of  ascertaining 
the  damage  sustained  by  the  owner. 
The  Judgment  and  order  are  affirmed. 


MoCrbert  ▼.  Welui.    (No.  14.615.) 

{SupretM  Court  of  California.    May  7,  189B.) 

AOTIOS  von  Monet  Had  and  RsaEiYBD— Whsn 
Libs— Habkless  Erbob. 

1.  An  action  for  money  had  and  received  doea 
not  lie  to  recover  money  placed  In  defendant's 
hands  as  an  officer  of  a  land  pool,  and  with  plain- 
tiff's consent  invested  in  land  oontraots  in  tmst 
for  plalntifl,  though  defendant,  after  the  pnr- 
ohase,  contraiy  to  plaintiff's  wishes,  transferred 
the  contracts  tli>  a  corporation  formed  of  ttie  mem- 
bers of  the  poo.,  and  refused  to  issue  to  plain- 
tiff Ms  proportion  of  stock  in  the  corporalion. 

2.  Since,  In  any  event,  the  money  oonld  not 
be  reoovered  in  this  form  of  action,  the  error  of 
findiufr,  oontnury  to  the  evidence,  that  defendant 
did  not  receive  plaintiffs  money,  was  harmless. 

CommlBsiouers'  declHion.  In  bank,  Ap-> 
peal  from  superior  rourt,  Los  Angeleii 
county ;  Walter  Van  Dyke,  Judge. 

Action  lor  money  bad  and  received,  by 
Fenton  R.  McCreery  against  C.  M.  W^ells. 
Defendant  had  judgment,  and  plaiatifl  ap- 
peals.   Affirmed. 

Brousseau  A  Hatch,  for  appellant.  An- 
derson, Fltsgerald  &  Anderson,  for  respond- 
ent. 

FooTB,  0.  The  plaintiff  saes  to  recover 
f.%000  and  Interest  from  the  defendant. 
It  is  alleged  In  the  complaint  that  the  de- 
fendant, on  the  4th  of  November,  1887,  re- 
ceived f  5,000  of  the  plaintiff's  money  to  be 
invested  for  the  latter  Inlands  of  the  "Cal- 
ifornia Cheap  Land  Pool;"  that  the  de- 
fendant did  Invest  the  money  In  that  pool, 
and  In  BotTiP  lands  or  other  Investments, 
but  not  to  the  nae  nnd  benefit  of  the  plain- 
tiff, but  In  the  name  of  the  defendant  and 
for  himself;  thatthe  plaintiff  has  demand- 
ed his  money  thus  Invested  In  the  name  of 
the  defendant,  and  has  not  received  it  or 
any  part  of  It,  or  anything  for  and  on  ac- 
count thereof.  For  a  second  cause  of  ac- 
tion It  Is  alleged  that  the  9S,0fl0  came  into 
the  possession  of  the  defendant  for  and  on 
account  of  the  plaintiff,  and  as  his  prop- 
erty, and  that  It  still  Is  held  In  trnst  for 
the  plaintiff  by  the  defendant;  that  the 
defendant  has  been  called  on  by  tlie  plain- 
tiff for  an  accounting  for  that  sum  of  mon- 
ey, and  that  It  be  returned  and  paid  to  the 
plainllfl,  with  Interest  from  the  4tb  of  No- 
vember, 1887,  to  which  demand  the  defend- 
ant has  failed  and  refnsed  to  accede,  or  to 
pay  anything  to  the  plaintiff,  and  that 
the  defendant  still  retains  It  for  and  on 
account  of  the  plaintiff;  that  the  latter  Is 
entitled  to  the  return  of  the  money  and 
Interest;  and,  therefore,  Judgment  Is  de- 
manded, etc.  The  answer  denies  these  al- 
legations. The  cause  was  tried  by  the 
oourt,  and  resulted  In  a  Judgment  for  the 
defendant.  A  motion  for  a  new  trial  was 
made  and  denied.  From  the  order  made 
in  that  behalf  this  appeal  is  taken. 

The  findings  are  assailed  as  being  unsup- 
ported by  the  evidence.  Thev  read  thus: 
"(1)  The  defendant  did  not  receive  the 
snm  of  $5,000  or  any  sum  of  the  money  or 
property  of  plaintiff  at  any  time,  for  the 
purpose  of  in  vesting  the  same  in  any  lands, 
or  for  any  purpose,  or  at  all ;  bnt  the  said 


$5,000  was  received  by  parties  other  than 
the  defendant,  for  the  purpose  of  investing 
the  same  In  said  lands.  (2)  That  defend- 
ant did  not  invest  eald  money,  or  any 
muney,  of  tbe  plaintiff  to  his,  the  defend- 
ant's, use  or  benefit  In  nny  manner,  or  at 
all.  That  said  sum  of  f 5,000  was  Invested 
for  the  benefit  of  and  on  account  of  plain- 
tiff In  lands  of  the  California  Cheap  Xiaud 
Pool,  and  plaintiff  derived  tbe  benefit  and 
ose  of  said  Investment  of  said  f  6,000.  (8) 
That  defendant  baa  never  received  or 
come  into  posseasion  of  f5,000,  ur  any 
sum,  belonging  to,  or  for  or  on  account 
of,  plaintiff,  and  has  not  held  any  money 
In  trust  tor  plaintiff,  and  did  not  and  doea 
not  retain  the  same  on  account  of  or  to 
the  use  of  plaintiff.  (4)  That  plaintiff  is 
not  entitled  to  said  or  any  sum  of  money, 
or  to  have  the  same  returned  to  him  from 
the  defendant."  From  these  findings  this 
conclusion  of  law  Is  declared:  "Thatthe 
plaintiff  Is  not  entitled  to  any  relief 
against  tbe  defendant,  and  defendant  is 
entitled  to  a  Judgment  that  plaintiff  talte 
nothing,  and  tor  bis  costs. " 

The  facts  of  the  case,  about  which  there 
is  neither  question  norconfllct,  are,  amimg 
others,  that  the  defendant  received  au- 
thority from  the  plaintiff's  father  to  luveat 
a  certain  f  5,000  which  the  father  bad  of 
the  son's  money  In  a  certain  cheap  land 
pool,  about  which  the  father  had  been  ad- 
vised by  a  letter  from  the  defendant;  and 
in  pursuance  of  this  arrangement  the  de- 
fendant drew  a  draft  on  the  father,  and 
sent  it  tor  collection  through  a  bank  in 
Los  Angeles,  of  which  one  Arnold  was 
cashier,  as  also  a  member,  as  was  the  de* 
fendant,  of  this  cheap  land  pool.  Tbe 
money,  when  collected,  was  directed  by 
defendant  to  be  placed  to  the  credit  of  Ar- 
nold as  treasurer  of  this  land  pool.  When 
the  draft  was  paid,  its  proceeds  were  ac- 
cordingly placed  to  tbe  credit  of  Arnold, 
and  were  Invested,  according  to  the  orig- 
inal directions  of  the  father,  in  the  pur- 
chase ztl  certain  contracts  for  the  purchase 
of  lands,  which  contracts  were  taken  in 
the  names  of  Arnold  and  the  defendant. 
The  plaintiff  then  came  to  Los  Angeles, 
and  seemed  to  acquiesce  In  this  disposi- 
tion of  his  money,  which  we  think  beyond 
all  question  was  in  fact  Invented  for  him 
by  tbe  defendant,  even  although  he  may 
not  and  did  not  actually  take  the  money 
Into  his  hands  or  pay  It  out;  for  wbat 
was  done  with  It  was  certainly  done  by 
his  direction.  Then,  for  certain  reasons, 
the  plaintiff  became  dissatisfied,  and 
wanted  the  land  pool  to  turn  over  certain 
of  the  lands  to  him  aa  his  own.  This  they 
would  not  consent  to  do,  and  finally,  by 
a  vote  of  the  members  of  the  pool,  except 
the  plaintiff  and  one  Crawford,  they 
formed  a  corporation,  and  Wells,  the  de- 
fendant, and  Arnold,  against  the  consent 
of  the  plaintiff,  transferred  the  land  con- 
tracts—that  is,  equities  In  lands  which 
they  had  In  their  own  names  Individually, 
but  really  rr  trustees  for  all  the  pool  mem- 
bers— to  this  new  corporation,  nnd  Issued 
stock  in  certain  proportions  to  all  the 
members,  who  accepted  it;  but,  as  the 
plaintiff  would  not  agree  to  the  incorpo- 
ration or  transfer,  or  consent  to  the  acts  of 
Wells,  the  defendant,  (who,  all  tbe  while  up 
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to  the  fintil  transfer,  beld  the  equitable  in- 
terest In  tbene  lands  which  the  plaintiff's 
money  had  purchased,  in  his,  Wells', 
own  name,  in  conjanction  with  Arnold  as 
trustees  for  the  plaintiff,)  the  proportion 
of  stock  which  would  otherwise  have 
been  the  plaintiff's  was  Issued  to  the  de- 
fendant. Plaintiff's  money  having  been 
invested  in  the  pool  by  his  consent,  his 
right  was  to  bis  proportionate  share  of 
the  property  punrhased  by  them  and  held 
by  Arnold  and  Wells  as  bis  trustees.  If 
Wells,  or  Arnold  and  Wells, have,  in  viola- 
tion of  their  trust, — a  question  which  we 
are  not  now  called  upon  to  decide, — turned 
the  property  over  to  a  corporation,  he  or 
they  are  responsible  to  plaintiff  tor  such 
violation  of  their  trust,  but  not  for  the 
money  invested  in  good  faith  in  obe<)i- 
ence  to  plaintiff's  orders,  and  this  suit, 
which  is  substantiiilly  an  action  for  mon- 
ey }iad  and  received,  cannot  be  main- 
tained. The  finding  that  Wells  did  not  re- 
ceive plaintiff's  money,  though  contrary 
to  the  evidence,  is  harmless,  for,  suppos- 
ing that  fact  to  have  been  found  tlie  other 
way,  still  plaintiff  could  not  recover. 
From  this  it  follows  that  the  order  should 
be  affirmed. 

We  concur:    Temple,  C,  ;  Beixiher,  C. 

Per  Curiam.    For  the  reasons  tdven  In 
the  foregoing  opinion  the  order  is  ntUrmed. 


Long  v.  CmzEira'  Bask  et  al. 
(Supreme  Cowrt  of  Utah.    April  1, 1893.) 

Bankino — Cektifigatb  of  Deposit  Issued  before 
Incorporation. 

1.  A  bank  Is  not  liable,  even  to  an  innocent 
bolder  for  value,  on  a  certiticate  of  deposit  issued 
before  its  organization  or  incorporation,  and 
signed,  as  cashier,  by  the  person  who  afterwards 
became  such,  there  being  nothing  to  show  that 
the  bank  ever  received  any  consideration  there- 
for. 

2.  Nor  oan  the  promoters  and  subsequent  offi- 
cers of  the  bank,  other  than  the  cashier,  be  held 
liable  on  the  certificate  in  the  absence  of  allega- 
tions and  proof  that  by  fraud  or  negligence  they 
aided  in  giving  it  currency. 

Appeal  from  district  conrt,  Weber  coun- 
y:  James  A.  Mi.vek,  Justice. 

Action  by  Mary  A.  Long  against  Citi- 
sena'  Bank,  Theodore  Bobison,  and  A. 
D.  .lohnson.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

V.  C.  De.vnnd  Zane  &  Putnam,  tor  appel- 
lant.   Evans  Jk  Rogers,  for  respondents. 

Blackburn,  J.  This  is  a  suit  brought 
on  a  certificate  of  deposit  in  the  usual 
form,  purporting  to  be  a  certificate  of  de- 
posite  of  the  Citizens' Bank  for  $1,000,  pa.v- 
able  to  Hal  W.  Watters,  signed,  "J.  P. 
Barbour,  Cashier."  dated  July  21,  1890. 
The  evidence  tends  to  show  that  the  plain- 
tiff purchased  said  certificate  for  value  be- 
fore the  same  became  due,  and  that  she  Is 
an  innocent  bolder  thereof  for  value.  That 
a  few  men,  including  the  defendants  Bob- 
ison and  Johnson,  early  in  1890,  agreed  to 
form  and  carry  on  a  banking  business  in 
Ogden,  Utah.  Some  time  during  the  sum- 
mer they  agreed  among  themselves  that 

'  Behearing  pending. 


they  would  form  a  corporation,  and  do  a 
banking  business;  that  the  defendant 
Roblson  should  be  the  vice  president  and 
general  manager;  and  they  talked  of  J.  B. 
Barbour  as  cashier,  and  concluded  that.  If 
an  arrangement  satisfactory  conld  be 
made  with  him,  he  should  be  cashier, 
and  requested  Bobison  to  see  him.  Bob- 
ison  did  see  him,  and  a  satisfactory  ar- 
rangement was  made;  so  that  when  the 
bank  opened  for  business  August  25, 189U. 
he  was  duly  installed  as  cashier.  The 
promoters  of  the  enterprise  did  not  Incor- 
porate until  the  11th  day  of  August,  1890. 
and  completed  its  organization  on  that 
day,  and  opened  for  business  on  August 
2,5, 1890.  Nothing  was  done  excepting  pro- 
curing supplies,  etc.,  in  the  wa.v  of  bank- 
ing, until  August  25, 1890.  Ou  August  11. 
1K90,  the  officers  of  the  bank  were  chosen. 
This  certificate  was  issued  atKansasCity. 
Mo.,  July  21,  18!)0.  before  the  defendant 
bank  was  doing  business  or  open  fur  busi- 
ness, and  a  thousand  miles  or  more  away 
from  where  it  was  to  do  bnsiuesa.  The 
money  given  for  the  certificate  of  deposit. 
If  any,  never  came  Into  the  bank  after  it 
commenced  business.  The  court  instruct- 
ed the  jury  to  find  for  the  defendants,  and 
they  did.  A  motion  was  made  for  a  new 
trial,  which  was  overruled,  and  plaintiff 
appeals  both  from  the  Judgment  and  order 
overruling  motion  for  new  trial. 

Several  errors  nre  assigned  for  reversal. 
The  most  important  Is  the  instruction 
given  by  the  court  to  the  jury  to  find  for 
the  defendants.  We  think  in  this  thecourt 
committed  no  error.  No  evidence  what- 
ever was  given  to  bind  the  bank,  for  it 
had  no  existence  until  some  time  aftur  tlif 
certificate  of  deposit  was  issued.  It  could 
not  be  a  principal  before  it  existed,  much 
less  have  an  agent.  It  Is  true  that  tlie 
promoters  of  the  banking  enterprise  con- 
templated having  Barbour  for  its  cashier 
when  the  bank  wasfuli.v  organized,  but  lie 
could  not  be  a  cashier  until  there  was  a 
banking  institution  to  be  a  cashier  for. 
The  banking  organization  cannot  be  held 
liable  for  anything  done  by  promoters  be. 
fore  its  existence.  Kailroad  Co.  v.  Sage,  K 
III.  328.  In  that  case  the  court  says:  "A 
right  of  recovery  against  a  corporation 
for  anything  done  before  it  had  a  proper 
existence  does  not  appear  to  rest  on  any 
very  satisfactory  legal  principles."  De- 
posit Co.  V.  Smith,  65  IlL  309;  Manufactur- 
ing Co.  V.  CouBley,  72  III.  531 ;  Ballroad 
Co.  V.  Ketchum,  27  Conn.  170.  Green's 
Brice,  Ultra  Vires,  p.  475  et  seq.,  and  note. 
This  Is  a  suit  alone  on  the  certificate  of 
deposit,  and  there  are  no  allegations  in 
the  complaint  to  juHtIfy  a  finding  or  judg- 
ment against  the  defendant  Bobison,  and 
the  defendant  Johnson  was  not  served 
with  process.  To  authorize  a  judgment 
against  Bobison  it  is  necessary  to  show 
that  he  In  some  way  was  party  to  the  cer- 
tificate of  deposit,  or  by  fraud  or  negli- 
gence aided  in  giving  it  currency ;  and  It 
is  also  necessary  that  the  facts  constitut- 
ing the  fraud  ornegligeuce  must  be  set'out 
In  the  complaint.  It  Is  also  contended  by 
appellant  that  testimony  was  refused  by 
the  court  to  go  to  the  jury.  We  think  the 
testimony  refused  would  not  In  the  least 
have  tended  to  change  the  result.    And  It 
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la  further  contendecl  that  the  motion  for  a 
new  trial  shoald  hare  been  sustained, 
supported  an  It  was  by  affldavitB  ot  netv- 
ly-dlBcovered  teetiinony.  We  think  not. 
The  newIy-dlBCovored  testimony  is  of  the 
same  jE^eneral  nature  as  that  already  ad- 
mitted, and  could  not  affect  tfae  legal  re- 
sult. We  see  no  errors  in  the  record. 
Judgment  affirmed. 

Zane.  C.  J.,  and  Anderson,  J.,  conour. 


Elus  t.  Fobtbb  et  at. 
(Supreme  Oowrt  of  Utah.    April  1, 1892.) 

Mbchaxics'  Liens— Extisocishment— Leasehold 
— Herqek. 
The  right  to  a  mechanic's  ilea  against  a 
leaiohold  estate  is  not  lost  by  the  purchase  of  such 
estate  by  the  lessor,  when  the  lessor  has  knowl- 
edge of  the  improvements  for  wblch  a  lien  is 
claimed,  and  the  subsequent  filing  of  the  lien 
claim  is  within  the  statutory  time.  In  equity 
the  two  estates  will  be  preserved  from  a  merger 
in  order  to  effectuate  the  lien  against  the  lease- 
hold. 

Appeal  from  district  court.  Salt  Lake 
county:  Thomas  J.  Andekbon,  Justice. 

Proceeding  by  G.  S.  Ellis  ngainst  W. 
H.  Porter  and  H.  Brisacber  to  foreclose  a 
mechanic's  lien.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

J.  L.  KHwUns  and  <S.  H.  Lewis,  for  ap- 
pellants. Baldwin  &  TuffocAr,  for  respond- 
ent. 

Miner.  J.  From  the  facts  of  this  case, 
as  found  by  the  trial  court,  it  appears 
that  in  about  1888  defendant  Brisacher 
was  the  owner  of  the  property  known  as 
"St.  Elmo  Hotel,"  at  Bait  Lake  City,  and 
that  be  then  leased  the  same  to  defendant 
Porter  for  the  term  of  Bve  years,  at  the 
monthly  rent  of  f600,  to  be  paid  in  ad- 
vance; the  terra  to  commence  May  1, 1888. 
The  lessee  covenanted  to  keep  the  prem- 
ises iu  good  repair,  and  in  case  of  default 
the  lessor  was  to  have  tbe  right  of  re-en- 
try. Porter  entered  into  possession,  and 
about  May  2,  1888,  employed  plaintiff, 
Bills,  by  verbal  contract,  to  make  certain 
repairs  and  improvements  in  and  about 
tbe  building.  Dp  to  September  15, 1888. 
Ellis  performed  work,  furnished  mate- 
rials, and  made  repairs  on  said  building, 
with  Bristtcher's  knowledge,  to  the 
amount  of  $1,111.15,  of  which  sum  Porter 
paid  him  38:^0.50,  leaving  a  balance  unpaid 
ot  f  280.65.  Porter  in  the  mean  time  had 
paid  the  first  month's  rent,  and  had  also 
borrowed  f 600  from  Brisacher:  securing 
biro  for  that  sum  and  the  second  month's 
rent  by  a  chattel  mortgage  upon  the  fur- 
niture in  the  building.  Porter  paid  no 
more  rent,  but  remained  in  possession 
until  September  17,  1888,  at  which  time 
Brisacher  bought  from  Porter  the  unex- 
pired term  of  this  lease,  and  paid  him  the 
sum  of  ¥750  cash  therefor.  Brisacher  at 
once  took  possession  of  the  property  and 
improvements.  OnthelTtbday  of  Octo- 
ber, 1888,  and  within  the  statutory  limit, 
ElUis  filed  his  statement,  and  took  his 
mechanic's  lien  on  the  premises,  under  the 
provisions  of  title  4,  2  Comp.  Laws  1888, 
p.  406,  claiming  $280.65  as  due  him  from 
Porter.    On  tbe   15tb  day  of  Movember, 


1888,  this  suit  was  brought  for  the  fore- 
closure of  said  lien  upon  the  property.  On 
tbe  bearing  the  court  found  that  the  plain- 
tiff was  entitled  to  a  lien  upon  tbe  hotel 
for  the  sum  o(  $260.65,  with  Interest.  The 
court  also  found  that  the  leasehold  Inter- 
est of  Porter  expired  in  .\pril,  1S93,  and  it 
should  be  held  liable  for  the  payment  of 
plaintiff's  lien  so  created  prior  to  the  sale 
of  the  lease,  and  that  Brisacher  took  said 
leasehold  interest  in  such  hotel  from  Por- 
ter subject  to  and  charged  with  such  lien 
of  the  plaintiff.  Tlie  court  ordered  a  sale 
of  tbe  leasehold  interest  so  purrhused 
from  Porter  by  Brisacher  for  the  satisfac- 
tion of  plaintiff's  lien.  The  appellants 
now  contend  that  there  was  no  sufficient 
evidence  before  the  trial  court  to  support 
its  findings  and  decree;  that  Ellis  could 
obtain  no  lien  upon  Brisacher's  interest 
in  the  hotel,  or  in  tbe  leasehold  interest 
he  acquired  from  Porter,  by  virtue  of  his 
contract  with  Porter  to  repair  the  build- 
ing; that  the  lien  could  only  attach  to  thn 
leasehold  interest,  subject  to  the  terms  and 
conditions  of  the  lease:  that  Porter  only 
surrendered  tbe  lease  on  account  of  the 
breach  ot  condition,  and  a  re-entry  by 
Brisacher  for  the  breach  terminated  the 
lease  and  right  to  the  lien. 

By  the  provisions  of  our  statute,  (2 
Comp.  Laws  18^8,  §  .1806,)  "every  person 
performing  labor  upon,  or  furnishing  ma- 
terials to  be  used  in  tbe  construction,  al- 
teration, or  repair  of,  any  mining  claim, 
building,  wbarf,  bridge,  ditch,  flume,  tun- 
nel, fence,  machinery,  railroad,  wagon 
road,  aqueduct  to  create  hydraulic  power, 
or  any  other  structure,  or  who  performs 
labor  in  any  mining  claim,  hasa  lien  upon 
the  same  for  the  work  or  labor  done  or 
materials  furnished  by  each,  respectively, 
whether  done  or  furnished  at  the  instance 
of  the  owner  of  the  building  or  other  im- 
provement, or  his  agent;  but  the  aggre- 
gate amount  of  such  Hens  must  not  exceed 
the  amount  which  tbe  owner  would  be 
otherwise  liable  to  pay."  The  testimony 
shows  that  Porter  was  in  possession  of 
the  St.  Elmo  Hotel  under  a  lease  from 
Brisacher;  that  this  lease  would  not  ex- 
pire until  189.1;  that  Brisacher  purchased 
from  Porter  all  his  rights  under  the  lease 
for  the  sum  of  $750,  and  took  possession 
of  the  property;  that  Porter  employed 
Ellis  to  place  repairs  and  improvements 
upon  the  building,  with  Brisacber's 
knowlerlge,  for  the  purpose  of  making  the 
building  more  useful  and  commodious. 
This  was  done  without  objection.  While 
these  repairs  were  being  placed  upon  the 
building,  through  Porter's  agency,  the 
rent  became  due,  and  was  unpaid  for 
about  four  months.  Mr.  Brisacher  did 
not  inaugurate  any  proceedings  to  forfeit 
the  lease,  or  take  any  steps  to  recover 
possession  ot  the  property,  while  these 
repairs  were  being  made;  but,  as  soon  as 
tbe  repairs  were  completed,  Brisacher  be- 
comes anxious  for  possession,  and  makes 
an  arrangement  with  Porter  by  which  he 
paid  him  $7.^,  and  purchased  the  surren- 
der of  the  lease  and  possession  of  the 
hotel,  "Porter  calling  everything  square." 
Within  the  time  prescribed  by  law,  this 
lien  of  the  plaintiff  was  filed  against  the 
building,     and     these     proceedings  com- 
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menced  to  foreclose  the  lien,  resaltlng  in 
tbe  flndlDgB  and  decree  appealed  from. 
We  conclude  thertndlnKaof  fact  were  prop- 
erly drawn  from  the  testimony. 

The  remaining  question  is  whether  Bris- 
acher  toolt  the  lease  aubjpct  to  the  lien 
created  by  Ellis.  Under  the  statute  above 
quoted,  Porter  had  a  leasehold  interest  in 
the  property,  which  was  conceded  by 
Brisacber  to  be  worth  the  sum  of  f760. 
Whether  he  Itnew  of  the  lien  at  the  time  of 
tbe  purchase  is  not  important.  Indeed, 
the  lien  had  attached,  under  tbe  statute. 
But  It  may  be  a  debatable  question 
whether  the  lessor  did  not  in  fact  know 
of  the  probable  existence  of  this  right  to 
a  lien  at  tbe  time  he  purcbased.  Hla  con- 
duct in  hastily  taking  posaeeaion,  dia- 
cljarglng  and  employing  tbe  help,  taken  in 
connection  with  his  conversation  with 
Ellis  the  same  morning  concerning  hl8 
board  bill,  present  circumstances  upon 
which  it  is  quite  possible  to  build  a  theory 
that  his  purchase  was  not  without  some 
notice  ot  Ellis' claim.  A  conveyance  pro- 
cured In  fraud  of  a  mechanic's  Hen  will  not 
have  tbe  effect  of  precluding  the  foreclo- 
sure of  tbe  lien,  although  notice  of  the  lien 
be  Hied  subsequent  to  tbe  purchase,  but 
within  tbe  statutory  limit.  Meeban  v. 
Wlllia ms, .36  How.  Pr.  73 ;  Schafer  v.  Rellley, 
50  N.  Y.  61.  And,  where  one  purchases 
property  to  which  a  valid  lien  has  at- 
tached. It  is  to  be  presumed  that  the  price 
was  fixed  with  reference  to  the  incum- 
brance, or  that  the  purchaser  secured  him- 
self from  loss  In  some  other  way.  Blau- 
veet  V.  Woodworth,  81  N.  Y.  285.  It  may 
be  true  that  the  lessee  of  a  building  should 
not  be  considered  tbe  owner  of  the  realty, 
to  the  extent  that  any  contract  made  by 
him  for  repairs  and  improvements  there- 
on win  bind  the  realty  against  the  owner 
or  the  estate,  except  as  to  the  lease.  When 
Brisacher  purchased  the  leasehold  estate 
from  Porter,  and  became  thereby  vested 
of  the  entire  estate  in  the  property,  to- 
gether with  the  poBseRslon  and  control 
thereof,  he  did  not  thereby  remove  tbe  lien 
ot  Rliis  upon  tbe  leasehold  entate  so  pur- 
chased. His  acts, however  innocent, could 
not  be  construed  as  depriving  Ellis  of  his 
statutory  lien,  unless  Ellis  deceived  him  as 
to  the  amount  of  bis  claim  before  he  pur- 
cbased. For  some  purposes  the  two  es- 
tates may  have  become  merged  into  one, 
— tbe  lesser  estate  being  merged  into  the 
greater;  but  this  merger,  it  it  be  such, 
couid  not  In  equity  extinguish  tbe  lien 
upon  its  lesser  estate.  When  the  lien  be- 
comes once  attached  to  the  Interest,  It  fol- 
lows the  interest  until  it  Is  properly  dis- 
charged. So,  when  the  two  separate  es- 
tates became  vested  In  Brisacher,  they 
should  be  regarded  In  equity  as  separate, 
BO  far  as  equitable  considerations  require 
It. 

It  is  claimed  by  counsel  for  the  appel- 
lant that  Brisacber  re-entered  and  took 
possessiou  for  tbe  breach  of  conditions  in 
the  lease,  and  that  this  terminated  the 
lease  and  right  to  the  lien.  The  facts  do 
not  Justify  this  conclusion.  The  lease  was 
never  forfeited.  No  notice  to  quit  or  to 
surrender  possession  was  given.  No  de- 
mand of  possession  was  made,  and  the 
leasehold  interest  was  not  terminated  by 


any  act  of  the  parties  arooanttng  to  a  fop. 
feiture.  Mr.  Brisacber  preferred  to  and 
did  acquire  Porter's  Interest  in  the  lease 
by  purchase.  He  paid  the  agreed  price, 
and  took  possession  of  the  premises,  to- 
gether with  tbe  improvements ;  and  tbe 
accounts  between  the  parties  were  consld- 
cred  settled.  His  acts  rebut  any  presomp- 
tion  that  could  arise  in  tbe  case  that 
might  tend  to  establish  any  claim  or  In- 
tention on  his  part  to  forfeit  the  lease. 
Evans  v.  Young,  (Colo.  Sup.)  15  Pac.  Rep. 
424;  BuBum  v.  Ueane,  4Gray,385;  Smith  v. 
Roberta,  91  N.  Y.  470;  Cornell  v.  Barney.  94 
N.  Y.  394:  Qaskill  v.  Trainer,  3  Cal.  835. 
Tbe  leasehold  interest  In  the  property 
held  by  Porter,  and  transferred  to  Bris* 
acher,  was  properly  held  chargeable  with 
tbe  lien.  The  findings  and  decree  of  the 
third  district  court  are  affirmed,  with 
costs. 

Zane,  C.  J.,  and  Blackbckn,  J.,  concur. 


Taylor  et  ah  v.  Buford  et  ah 
(Supreme  Court  of  Utah.    April  1,  1892.) 

TsESPAssiNO  Animals— iMPOL'NDiso. 

One  fenclDsr  government  land  with  his 
own,  as  one  inclosure,  thereby  violating  Act 
Con^.  Feb.  25,  1885,  prohibiting  the  fenoing  ot 
public  land,  cannot,  by  (detaining  cattle  fonnd 
upon  his  land  within  such  inclosure,  avail  him. 
self  of  the  provisions  of  Bess.  Laws  18<J0,  p.  8^ 
authorizing  the  impounding  of  trespassing  ani- 
mals. 

Appeal  from  district  court,  Weber 
county:  Jamkb  A.  Minrr,  .lustice. 

Action  by  John  A.  Taylor  and  others 
against  M.  B.  Buford  and  others  to  re- 
cover borses  and  cattle  impounded  as 
trespassing  animals.  Judgment  for  plain- 
tifla  and  order  overruling  motion  for  new 
trial.  Defendants  appeal.    Affirmed. 

Eians  d!  Ro/rers,  fur  appellants.  Miller 
&  Ma/flonla,  (or  respondents. 

Blackburn.  J.  This  is  an  action  for  tbe 
recovery  of  personal  property,  horses  and 
cattle.  The  defendants  set  up  the  defense 
that  said  animals  were  trespassing  un 
their  premteee,  and  they  impounded  them, 
as  they  lawfully  might,  until  tbe  damageu 
and  expenses  were  paid.  Verdict  and 
judgment  for  plaintiffs.  Motion  for  new 
trial.  Motion  overruled,  and  appeal  from 
the  judgment  and  order  overruling  mo- 
tion fornew  trial.  The  evidence,  so  far  a» 
it  Is  net-essary  to  a  decision  of  this  case,  Is 
substantially  as  follows:  The  defendants 
owned  a  large  amount  o(  land  situated  In 
various  places  In  a  township.  The  rest  of 
the  land  was  public  land  ot  the  United 
States.  They  inclosed  their  own  land,  to- 
gether with  a  large  amount  of  tbe  pnbllc 
landa.  On  one  tract  ot  tbeir  land  was  a 
series  of  springs,  furnishing  tbe  only  water 
for  stock  for  many  miles  around.  These 
springs  were  on  tbe  Inside  of  the  Inclosum 
of  defendanta.  In  order  to  get  water  tor 
their  horsea  and  cattle,  and  pasture  for 
them,  tbe  plain tilfs  turned  them  inaide  tbe 
Inclosure  of  defendants.  Tbe  defendants 
Impounded  them,  under  the  laws  of  this 
territory,  as  trespassing  animals,  (Laws 
1890,  p.  82,)  and  plaintlttB  brought  this 
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Many  errors  are  aeslsnecl  for  reversal 
by  appellants,  but  all  are  abandoned  but 
two,  and  tbey  are  on  the  Instructions  of 
the  court.  One  of  the  instractiuns  com- 
plained of  is  as  follows:  "While  he  [the 
defendant]  would  have  a  perfect  right  to 
fence  his  own  land,  over  which  and  upon 
which  no  other  person  bad  a  right  to  ^o, 
if  he  owned  the  land  in  fee,  and  had  full 
control  of  it,  be  would  have  a  right  to 
fence  it;  but  be  would  not,  under  the  law, 
have  the  right  to  fence  lu  United  States 
land  ur  government  land,  nnless  he  bad 
permission  to  do  so.  If  yon  And,  in  fact, 
that  defendants  did  fence  f(overnment  land 
with  sections  of  thelrown  and  government 
that  they  owned,  and  fenced  this  govern- 
ment land  In  sucha  way  with  thelrown  as 
to  prevent  the  public  or  any  other  person 
who  is  pasturing  cattle  in  that  nelghbor- 
bood  from  going  upon  government  land, 
then  I  Instruct  you  the  defendants  would 
bareno  rieht  to  detain  the  cattle  by  fen- 
cing their  own  land  with  government  land 
in  that  way.  If  you  find  from  the  evi- 
dence the  defendants  took  these  cattle  and 
horses  while  on  section  twenty-nine,  and 
you  further  find  that  said  section  is  occu- 
pied by  or  belongs  to  defendants,  and  the 
fence  which  surrounds  section  twenty-nine 
also  surrounds  and  incloses  other  lands, 
part  of  which  are  government  lands,  you 
must  find  for  the  plaintlffx,  and  said  sei- 
sure  and  detention  were  Illegal  and  unlaw- 
ful."  The  contention  of  the  defendants  Is 
that  this  instruction  is  erroneous.  If  it  is 
the  law,  the  Judgment  should  be  nfflrmed ; 
It  it  is  not  the  law,  It  ought  to  be  re- 
versed; for  It  Is  not  denied,  but  It  is  ad- 
mitted, thatthe  inclosureof  defendants  in- 
closes a  large  amount  of  the  public  lands 
of  the  United  States.  The  rights  of  defend- 
ants to  distrain  the  animals  of  plaintiffs 
while  these  animals  were trispassing  upon 
their  inclosed  lands  is  settled  by  Sess. 
Laws  Utah  1890,  p.  82.  Tnerefore.  if  the 
Inclosure  was  unlawful,  the  defendants 
could  baveno  right  to  impound  plaintiffs' 
cattle  upon  It.  If  it  was  wrong  to  in- 
close this  land  in  the  way  they  did,  they 
could  have  no  right  based  upon  that 
wrong  to  interfere  wltb  the  property  of 
others.  The  fencing  of  the  public  land  Is 
nnlawful,  whether  included  with  lands  of 
private  parties  or  corporations;  and  the 
sameact  that  declaresthefencing  of  public 
lands  unlawful,  and  section  3  of  the  same 
act.  Feb.  25,  1885,  provides,  among  other 
things'.  "Nor  shall  any  person  prevent  or 
obstruct  free  passage  over  or  through  the 
publiclands."  ICorap.  Laws, 230, 240.  The 
policy  of  the  government  has  been  from 
the  first  to  hold  the  unappropriated  pub- 
lic lands  as  a  great  free  common,  for  all 
the  settlers  of  the  country  where  they  He, 
and  for  the  exclusive  use  of  no  one.  The 
whole  drift  of  the  opinion  by  Mili.br,  J., 
In  the  case  of  Buford  v.  Hontz,  1.%  U.  i>. 
820.  10  Sup.  Ct.  Rep.  305,  is  that  unappro- 
priated lands  of  the  United  States  are  kept 
by  the  government  for  the  benefit  of  the 
people  who  may  wish  to  use  them  for  pas- 
turage, and  no  one  has  the  right  to  the 
exclusive  nse  of  them.  The  evidence  in 
this  case  does  not  show  that  the  fence 
was  entirely  on  the  lands  of  defendants, 
but  only  a  part  of  the  lands  Inclosed  were 
v.29F.no.l2— 56 


the  defendants',  and  a  part  publle  lands. 

We  think,  therefore,  In  view  of  the  stat- 
utes of  the  United  States  and  the  case  of 
Buford  T.  Hontz, the  giving  of  the  Instrac- 
tlon  complained  of  Is  not  erroneous.  If  it 
Is  good  law  It  makes  the  affirmance  of 
this  case  necessary,  and  makes  It  unneces- 
sary to  pass  upon  the  other  errors  as- 
signed.   The  Judgment  Is  affirmed. 

Zanb,  C.  J.,  and  Anderson,  J., concur. 


GoDBE  Pitts  Dntjo  Co.  t.  Ali.en. 
{Supreme  Court  of  Utah.    April  1,  1893.) 

ATTACBMBNT — ObODNDS — DlSBOLUTIOR. 

1.  Mortgafflng  property  in  pursuance  of  an 
agreement  to  secure  an  accommodation  indorser 
of  the  mortKagor's  note  is  not  a  fraudulent  dla- 
poaition  of  property,  so  as  to  warrant  an  attach- 
ment. 

a.  In  proceedings  to  discharge  an  attachment, 
defendant  must  first  negative  the  cause  assigned 
for  suing  out  the  writ;  thereafter  the  burden  is 
on  plainlill  to  show  why  the  attachment  should 
not  be  discharged,  and  he  must  establish  the  ex- 
istence of  facta  justifying  the  issuing  of  the  writ. 

Appeal  from  district  court,  Salt  Lake 
county;  CharI/RS  S.  Zanb,  Justice. 

Attachment  by  the  Qodbe  Pitts  Drag 
Company  against  Joel  F.  Allen,  as  Moore, 
Allen  &  Co.  From  an  order  discharging 
the  attachment,  plaintiff  appeals.  Af- 
firmed. 

C.  O.  Wbittemnre,  for  appellant.  J.  Q. 
Sutberlnod,  for  respondent. 

Miner,  J.  Plaintiff  commenced  suit  by 
attachment  against  the  defendant,  Sep- 
tember 22, 1891,  for  the  purpose  of  securing 
payment  of  the  sum  of  $322,  alleging  as  tbu 
ground  therefor  "that  the  defendant  Is 
about  to  assign  and  dispose  of  bis  prop- 
erty wltb  Intent  to  defraud  bis  creditors, 
and  that  said  defendant  has  already  as- 
signed and  disposed  of  a  portion  ut  his 
property  with  Intent  to  defraud  his  cred- 
itors." The  writ  was  issued,  and  on  Oc- 
tober 2.1891,  the  marshal  attached  prop- 
erty of  defendant.  On  September  30, 1891, 
the  defendant  filed  his  motion  to  dissolve 
the  attachment  and  discbarge  the  levy  on 
the  ground  that  the  writ  was  improperly 
and  irregularly  issued,  and  that  no  cause 
whatever  existed  for  the  issuing  of  the 
same.  This  motion  was  based  upon  the 
affidavit  of  the  defendant  and  Boyd  Park, 
fully  denying  all  the  alleged  grounds  for 
the  attachment.  It  also  appears  that 
prior  to  the  attachment  thedefemlant  had 
borrowed  f9.66.=>  from  William  F.  Jones, 
giving  his  note  therefor;  that  Boyd  Park 
indorsed  said  note  as  an  accommodation 
maker,  for  which  defendant  had  agreed  to 
secure  him;  and  that  to  carry  out  this 
agreement  defendant  had  executed  to 
Boyd  Park  a  mortgage  upon  bis  stock  in 
trade  for  that  amount,  for  no  other  pur- 
pose than  to  secure  the  payment  of  an 
honest  indebtedness ;  that  a  considerable 
sum  was  due  on  the  note,  and  no  part  of 
it  bad  been  paid  when  the  mortgage  was 
given  to  secure  it.  It  also  appears  that 
there  was  a  clause  in  the  mortgage  an- 
tboriclng  the  mortgagee  or  his  assigns  to 
take  possession  of  tbe  mortgaged  prop- 
erty on  default  of  any  payment,  and  pro- 
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ceed  to  forecloae  the  aame  by  salt  or  by 
Bheriff'B  Beizure  and  sale.  The  BherlB  was 
aisu  autboriied,  on  request  of  the  moit- 
sagee,  to  take  poaaeBslon  and  sell  the  prop- 
erty to  aatlsty  the  note  and  costB.  After 
the  delivery  of  Bald  mortgage  to  Park  the 
store  of  the  defendant  was  cluaed,  and  the 
property  placed  in  the  taandB  of  thesherltf, 
as  trustee,  to  sell  and  dispose  of  It  as 
provided  In  the  mortgage.  On  October 
5, 1891,  the  property  was  sold  to  Boyd 
Park  to  satlsty  his  claim.  The  attach- 
ment was  levied  on  property  not  covered 
by  the  mortgage.  After  this  levy.  Park 
and  Joslin  obtained  Judgment  against  de- 
fendant, and  levied  upon  the  same  proper- 
ty previously  attached  by  plaintiff.  On 
the  ath  ol  October  the  motion  was  heard 
and  grauted.  The  plaintiff  now  appeals 
from  the  order  discharging  the  attach- 
ment. 

Sotaras  we  can  discover,  there  Is  no 
proof  In  the  case  that  supports  the  allega- 
tion that  the  defendant  was  about  to  dls- 
pose  of  his  property  with  intent  to  de- 
fraud hia  creditors  at  the  time  the  affida- 
vit was  made,  or  that  such  disposition 
had  been  made.  It  appears  that  tlie  de- 
fendant was  obligated  to  secure  Mr.  Park 
against  loss  by  reason  of  his  having  be- 
come an  accommodation  maker  of  a  note 
which  was  partly  due,  and  that  In  order 
to  do  BO  the  mortgage  was  executed.  It 
nowhere  appears  that  the  security  was 
excessive,  or  that  any  fraudulent  act  was 
committed  or  contemplated  by  the  defend- 
ant at  the  time  the  writ  was  Issued.  The 
defendant  was  justified  In  keeping  his 
promise,  and  executing  the  mortgage  to 
Boyd  Park  as  security  against  loss  on  the 
note  he  had  made  with  the  defendant. 
The  obligation  secured  being  an  honest 
one,  and  the  trausactloa  In  no  way  taint- 
ed with  fraud,  would  not,  of  itself,  be  suf- 
ficient ground  for  the  attach  meot.  A 
debtor  may  secure  a  bona  Bde  creditor  by 
mortgage  upon  his  property  without  b»- 
ing  guilty  of  such  fraud  as  will  Justify  an 
attachment.  The  court  will  not  presume 
fraud  exists  when  none  is  shown.  In 
proceedings  to  discharge  an  attachment, 
ft  is  first  Incumbent  upon  the  defendant 
to  negative  the  cause  asBigned  for  suing 
out  the  writ,  and,  after  this,  the  burden  Is 
on  the  plaintiff  In  attachment  to  show 
cause  why  the  attachment  should  not  be 
discharged,  and  be  mast  establish  the  ex- 
istence of  such  facts  as  justified  the  Issuing 
of  the  writ.  Macumber  v.  Beam,  22 
Mich.  .S95;  Qenesee  County  Sav.  Bank  ▼. 
Michigan  Barge  Co..  52  Mich.  161.  4.38, 17 N. 
W.  Bep.  790,  and  18  N.  W.  Rep.  206.  No 
sufficient  cause  being  shown,  the  order 
discharging  the  attachment  la  affirmed, 
with  costs. 

Anobhsom  and  Blackbdbn,  JJ.,  concur. 


02  Mont.  3S») 

BoNMia  0t «/.  ▼.  Eabll  0t  «/. 
(Supreme  Court  of  Montana.     May  a,  189S.) 

WlTHSBS— GBSDIHLITT. 

An  instruction  that  if  the  testimony  of  a 
witness  has  been  given  under  the  influence  of  ill- 
will  towards  a  party,  and  any  portion  of  it  is  un- 
true as  to  any  material  fact,  it  may  be  entirely 


disregarded,  is  crroneooa.  In  fitlling  to  state  that 
it  must  be  knowingly  and  willfQlIy  nntme^  es- 
pecially where  there  u  nothing  to  show  that  tbe 
witness  was  actuated  by  ill-will,  bat  only  tliat  he 
was  not  friendly. 

Appeal  from  district  court.  Deer  Ijodgv 
county:  David  M.  Dcbfbe,  Judge. 

Action  by  Bonnie  Bros,  against  J.  T. 
Earll  &  Co.  From  a  Judgment  for  defend- 
ants, and  an  order  denying  a  new  trial, 
plaintiffs  appeal.    Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  De  Witt,  J.: 

The  verdict  and  judgment  were  against 
the   plaintiffs   In  this   action.    They   ap- 
pealed from  an  order  denying  a  new  trial, 
and,  among  other  things,  complained   of 
the    following    instruction:    "(9)  If  you 
believe  that  the  testimony  of  any  witness 
in  thlB  case  has  been  given  under  the  influ- 
ence of  lll-wlU    towards  the  defendants, 
or  either  of  them,  and  you  believe  that 
any  portion  of  said  testimony  to  be  un- 
true as  to  any  material  fact  in  the  case, 
you  are  at  liberty  to  disregard  the  entire 
testimony  of  said  witness."    This  instruc- 
tion la  evidently  directed  at  a  witness  or 
witnesses  of  the  plaintiffs,  for  the  reason 
that  it  speaks  of  111- will  towards  the  d»- 
fendan  ts.    All  of  the  testimony  Is  brought 
up  In  the  record.    There  is  only  one  of  the 
plaintiffs*  witnesses  to  which  this  instroe- 
tion  could  have  been  applied  by  any  pos- 
sible construction  of  facts.    This,  Indeed, 
is  conceded  by  counsel.    That  witness  testi- 
fied,   among   other   things,   as    follows: 
"Mr.  Bo  wen  and  I  have  not  spoken,  at 
the  present  time,  tor  a  little  over  a  year, 
but  I  am  not  in  the  least  Interested  In  this 
case.    We  used  to  be  pretty  good  friends 
before  that  time.    Question.  The  chances 
are    that,   if  you   had   contlnnued  your 
friendly  relations,  you   would    nut  have 
been  a  witness  here  to-day?    (Objected  to 
as  immaterial.    Objection  overruled.)    Q. 
Answer  it.    Answer.  The  only  way  I  can 
answer  that  is  that  I  think  I  would  have 
benn  a  witness,  because  I  didn't  push  my- 
self on  as  a  witness.    They  cametome,  nnri 
asked  me  if  I  was  at  work  In  the  house  at 
such  and  such  a  time.    1  never  knew  any- 
thing about  the  case  until  I  was  asked  if 
I  had  been  working  there."    This  is  the 
only  showing  of  Ill-will  towards  defend- 
ants on  the  part  of  any  of  plaintiffs'  wit- 
nesses.   This  witness   was  not  otherwise 
impeached,  except  that  he  was   contra- 
dicted by  the  defendant,  against  whom 
the   action    was   proceeding.    The   testi- 
mony of  this  witness  was  upon  a  material 
point;  In  fact,  upon  a  matter  which  was 
the  very  gist  of  the  case. 

Geo.  B.  Wtnatoo,  for  appellants.  J.  B. 
Boarman,  for  respondents. 

De  Witt,  J.,  (after  atatla^  tb»  ikcta.) 
An  instruction  based  upon  the  maxim, 
falsaa  in  uno,  f&lsna  in  omnibvta,  may  be 
given  when  there  is  Bomething  to  indicate 
that  a  witness  willfully  testified  falsely  as 
to  a  material  matter.  The  supreme  court 
of  Oeorgia  has  formulated  the  matter  toi 
such  Instruction  in  the  following  remarks, 
In  the  case  of  Pierce  v.  State,  63  Ga.  369: 
"We  think  the  true  rule  to  be  deduced 
from  these  decisions,  and  one  that  ii 
proper  to  be  given  in  charge  to  the  Jury 
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when  the  qaestlbn  artma,  la,  it  a  wltnew 
knowliigly  HOd  willfully  sweara  fal8el.r  In 
a  material  matter,  bla  testimony  slinuld 
be  rejected  entirely,  nnlees  corroborated 
by  tbe  facts  and  circa  metances  of  the  rase 
or  otber  credible  evidence."  See,  also. 
Skipper  T.  State,  B8  Ga.  64.  This  rale 
seems  to  be  approved  by  the  text  writers. 
See  Sackett,  Instroct.  Jaries,  p.  S3,  and 
a  Thomp.  Trials,  J  242S.  Tbe  aathor  last 
ctted,  in  tbe  same  section,  says:  "  It  la  ac- 
cordingly error,  in  formuiatlngr  a  cau- 
tionary Instruction  under  this  bead,  to 
omit  tbe  words  'knowlnsly,"  willfully,' 
'Intentionally,'  or  some  equivalent  ex- 
pression "  These  views  are  saetalned  by 
the  authorities  cited  by  Mr.  Thompson. 
See,  also,  People  v.  Strong,  80  Cal.  151 ; 
People  T.  Spratpie,  6S  Cal.  491 ;  and  People 
V.  Rlgbettl,  M  Cal.  184,  4  Pac.  Rep.  1U«8, 
1185;  Wllklns  v.  Earie,  44  N.  T.  172;  City 
of  CblcaKO  V.  Smltb,  48  111.107;  Hoge  v. 
People,  117  111.86,6  N.  E.  Rep.  7B6.  We 
are  of  opinion  that  tbe  Georgia  case 
states  tbe  rale  correctly,  except  that  we 
would  modify  It  In  this  respect:  Tbat 
case  saye  that  the  testlmuny  of  such  a 
witness  "should  be  rejected  entirely,"  etc. 
Tbe  authorities,  as  we  understand  them, 
hold,  as  stated  In  Hoge  v.  People,  supra, 
tbat,  under  the  circumstances,  "the  Jury 
may,  but  they  are  not  bound  to,  disre- 
gard tbe  evidence;"  citing  Express  Co.  v. 
Hntchlns,  68  111.  44:  Pope  v.  Dodson.  Id. 
860;  Otmer  v.  People,  76  III.  149;  Qulllher 
V.  People,  82  III.  146 ;  Swan  ▼.  People,  98 
111.  612.  See,  also,  People  v.  Sprague,  and 
Wllklns  V.  Earie,  supra. 

Now,  as  to  the  instruction  in  the  case  at 
bar  of  which  appellantscomplaln.  It  Is  ob- 
served that  this  instruction  wholly  omits 
the  words  "  wlllfally"  or  "knowingly"  or 
"Intentionally."  Itistrnethattbelnstruo- 
tlon  contains  this  remark:  "  If  you  believe 
tbat  tbe  tentimony  of  any  witness  in  this 
case  has  been  s;iven  under  the  influence  of 
ill-will  towards  the  defendants,  "etc.  But 
there  la   no   evidence  that  this    witness 

fave  his  testimony  actuated  by  Ill-will, 
'he  witness  acknowledged  tbat  the  re- 
lations between  him  and  one  of  the  de- 
fendants were  not  friendly,  and,  if  such 
were  a  fact,  he  was  bound  to  admit  It, 
If  he  told  the  truth.  But,  because  rela- 
tions between  a  witness  and  a  party  are 
unfriendly,  this  fact  is  nut  evidence  that 
tbe  witness  is  practically  committing  per- 
jury, tbat  is,  that  he  Is  swearing  willfully 
falae  In  a  material  matter.  And  these  are 
the  elements  which  must  go  Into  the  in- 
struction which  we  are  considering.  A 
truthful  witness  might  happen  to  be  on 
111  terms  with  a  party  In  a  lawsuit,  bat 
thla  clreumatanee  alone  cannot  be  the 
basis  of  an  Instruction  to  tbe  jury  tbat 
tbpy  may  find  sncb  a  witness  baa  testl- 
fled  wDltally  or  knowingly  false  un  a  ma- 
terial matter.  No  court,  as  far  aa  we  are 
aware,  has  ever  upheld  any  such  view, 
and  the  instruction  is  wholly  against  tbe 
^nerally  accepted  doctrine  of  tbe  applica- 
tion of  the  maxim,  Maoa  la  aao,  fntaua  in 
omnibaa.  It  la  therefore  ordered  tbat 
tbe  judgment  be  reversed,  and  tbe  ease  re> 
manded  for  a  new  trial. 

Blaks,  G.  i.,  and  Hibwood,  i.,  eoncor. 


(U  Kont  102) 
Herbhfiki^d  at  al.  v.  Rookt  MotniTAiM 

Bbli.  Tbu  Co. 
I9u/preme  Cottrt  vf  MonUtna.    May  t,  1899.) 

TSLEPHONS  COMFANIBS— POLBS  IV  STRBBTS— TomH 
tJITES— TlTLBS  TO  StBBBTS— FORBION  COBFORA- 
TI0N8 — rilCBKSa. 

1.  Tbe  grant  Ins  cityohartar  autborizlnK  the 
oounoll  "to  license,  tax,  and  regulate"  telephone 
companies  "and  all  their  branches  of  bnsinass, " 
carriea  with  it  the  power  to  grant  sachoompanles 
the  right  to  erect  poles  in  the  streets. 

a.  aey.  St.  n.  S.  )  WSI,  provides  that  the 
county  Judge  may  enter  a  town  site  on  the  pnblio 
domain  "in  trust  for  "the  occupants.  Laws  1807, 
p.  601,  ii  8-6,  provide  that  the  lodge  entering 
•ucn  town  site  "shall  within  three  months" 
thereafter  plat  and  survey  the  same,  so  as  to  con- 
form to  the  rights  of  the  occupants;  the  town  site 
to  be  "surveyed  into  blocks,  lots,  atreets,  and 
alleys,"  and  the  plat  thereof  flled,  "and  there. 
af  tur  the  streets  and  alleys  designated  In  such 
plat  shall  remain  dedicated  to  public  use  for- 
ever. "  After  tbe  entry  of  tbe  town  site  a  notloa 
thereof  shall  be  published,  requiring  tbe  ooca- 
pants  to  make  proper  claim  within  two  months 
therefrom,  upon  due  proof  of  which  deeds  will  be 
issued  to  snon  oconpanta  by  tbe  trustee.  Held, 
where  a  town  site  was  so  entered  by  a  nonnty 
Judge,  that,  the  streets  and  alleys  having  been 
dedicated  to  public  use  by  tbe  filing  of  the  snr- 
vey  and  plat  before  any  conveyance  of  the  lots  in 
sncb  plat  was  made  to  the  original  occupants  oc 
the  iiersons  entitled  to  such  lota,  the  fee  in  sncb 
streets  and  allejrs  did  not  pass  in  the  deeds  from 
•nob  trnstae. 

8.  A  petition  to  enjoin  defendants  from  erect- 
ing telephone  poles  in  a  street  alleged  tbat  plain- 
tifb'  predecessors  lo  interest,  (who  were  the 
original  ocuupancs  in  a  government  town  site  ol 
certain  lots  fronting  ;on  TA.  street,  which  were 
subsequently  conveyed  to  them  by  the  town  site 
trustee, )  "since  the  entry  of  said  town  site, " and 
while  they  were  the  owneiB  and  possessed  of  the 
premises,  out  off  from  their  "lot  ten  feet  in  front 
thereof,  and  adjaoeot  to  M.  street, "  for  a  street 
for  the  benefit  of  their  property.  Held,  that  the 
complaint  did  not  warrant  tbe  assumption  that 
plaintiffs'  predecessors  ever  obtained  title  in  fee 
to  the  10  feet  out  off,  there  being  no  allegation 
showing  that  snch  cut-ofi  was  made  after  the  con- 
veyance to  them  by  the  trustee,  and  did  not  show 
any  additional  easement  placed  on  plaintiffs' 
property. 

4.  Comp.  St.  p.  780,  provides  that  a  foreign 
corporation  shall,  upon  failure  to  fileaoopy  of  its 
charter  with  tbe  county  clerk,  pay  a  penalty  of 
$10  for  every  day  it  shall  so  neglect  to  file  sncb 
copy,  and  aU  its  acts  and  contracts  made  during 
SHOD  neglect  shall  be  void,  field,  in  aa  action 
against  snob  corporation  tor  aa  injnnotion,  where 
plaintiff  failed  to  allege  faotssnfBolent  to  oonstl- 
tate  a  cause  of  action,  that  he  could  not  enforce 
or  avail  himself  of  the  statutory  penalties  against 
defendant. 

Appeal  from  diatrict  eoart,  Lewis  and 
Clarke  county;  William  U.  Hunt.  Jadge. 

Action  by  L.  H.  Hersbtleld  and  othera 
against  tbe  Rocky  Mountain  Belt  Tele* 
pboneCompany.  Judgment  for  defendant. 
Plalntlfla  appeal.    Affirmed. 

MeCoaaatl  it  CXmybarg,  tor  appellants. 
iieCatebeoB  Jk  Helntln,  tor  rwpondent. 

Habwooo,J.  Appellaata  broagbt  this 
action  "on  their  own  l>ehaU,aad  on  behalf 
of  othen  almllarly  situated,"  to  obtain 
an  injunction  permanently  restraininjr  re- 
apondent  from  erecting  a  certain  telephons 
pole  at  the  place  herein  after  deacrit>ad.  In 
the  city  of  Helena.  Reapondent  demomd 
to  the  complaint  on  the  gronnd  that  the 
plaintiffs  failed  to  allege  therein  facta  anfl- 
elent  toconatltntea  canae  of  action,  whkh 
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demamr  waa,  upon  hearing  and  considera- 
tion, BOBtaiued,  and  the  temporary  injunc* 
tlon  dissolved.  Plalatltfs  elected  to  rest 
upon  their  complaint  wltboutameodment, 
and  ]ud  lament  was  therefore  entered  in  la- 
vor  of  defendant, from  which  plalntiffH  ap- 
peal, asslgniug  error  In  sufltaluinK  said  de- 
murrer, and  contpud  that  sufficient  facts 
are  alleged  to  constitute  a  cause  of  a:tlon. 
The  facts  BUflScient  for  the  discussion  of  the 
points  considered  on  this  appeal,  as  found 
in  the  complaint,  are  alleged  substantial- 
ly as  follows:  That  defendant  is  a  corpo- 
ration organized  and  existing  under  the 
laws  of  the  territory  of  ntah,and  ts  doing 
business  in  the  city  of  Helena,  county  of 
liewla  and  Clarice,  and  elsewhere  in  this 
state;  that  said  city,  by  ordinance  No. 
187,  a  copy  of  which  Is  annexed  to  plain- 
tiffs' complaint  as  a  part  thereof,  granted 
to  defendant  for  the  term  of  2U  years  the 
right  to  erect  and  maintain  poles  and 
wires,  with  the  arms  and  braces  necessary 
thereto,  over  and  above  the  streets,  ave- 
nues, alleys,  and  public  grounds  of  said 
city,  necessary  to  establish  and  operate  a 
telephone  service  therein;  that,  nnder  the 
privilege  granted  by  said  ordinance,  re- 
spondent has,  by  means  of  polee  and 
wires, established,  and  is  operating,  a  tele- 
phone serviceln  said  city.  8ald  ordinance. 
In  addition  to  said  grant,  provides  that 
"all  of  the  rights  hereby  granted  to  be 
subject  to  such  terras  and  conditions  as  the 
city  council  of  the  said  city  may  from  time 
to  time  prescrll>e,  and  expressly  reserving 
the  right  to  require  the  said  company  to 
place  its  wires  under  ground  If  the  city 
shall  at  any  time  require:  provided,  that 
said  company  shall  at  all  times,  when  so 
requested  by  the  city  authorities,  permit 
their  poles  and  fixtures  to  be  used  for  the 
purpose  of  placing  and  maintaining  there- 
on any  wires  which  may  be  necessary  for 
the  police  and  fire  departments  of  said 
city."  Plaintiffs  further  allege  thottbny 
are  the  owners  of  lot  7,  in  block  numbered 
30,  in  the  original  town  site  of  the  said  city 
of  Helena,  being  about  85  feet  front  on 
Main  street,  and  117  feet  deep,  bounded  on 
the  east  by  Main  street,  and  on  the  south 
by  Edwards  street,  upon  wlilch  lot  appel- 
lants have  erected  a  largefour-story  build- 
ing, fronting  on  said  Main  and  Edwards 
streets,  which  building  is  used  as  a  busi- 
ness block  for  the  purpose  of  banking  and 
offices;  that,  prior  to  the  entry  of  said 
town  site  of  the  city  of  Helena,  the  prede- 
cessors of  plaintiffs  in  Interest  in  said 
premises  were  inhabitants  of  said  city, 
and  occupied  and  possessed  said  premises 
as  the  owners  thereof,  against  all  others 
except  the  United  States  of  America;  that 
as  such  occupants,  possessors,  and  owners 
they  established  and  laid  out  in  front  of 
said  premises  a  street  designated  as  "Main 
Street,"  also  another  denignated  "Ed- 
wards Street, "for  the  ordinary  use  and 
purpose  ol  streets  and  highways;  that 
while  the  said  premises  were  so  occupied 
and  possessed  by  the  predecessors  m  inter- 
est of  the  plaintiffs,  and  while  said  streets 
wereso  laid  out,  established,  and  used,  the 
probatejndge,  acting  as  county  Judge  of  the 
connty  of  Lewis  and  Clarke,  as  by  law 
provided,  did  In  the  year  1869  enter  and  ac- 
quire title  to  the  said  land  in  question. 


among  other  lands,  from  the  government 
of  the  United  States,  as  the  town  site  of 
said  city  of  Helena,  in  trnst,  for  the  ase  of 
the  Inhabitants  of  said  city;  "that  there- 
after the  said  probate  judge,  in  discharge 
of  his  trust  in  that  behalf,  conveyed  the 
premises  hereinbefore  described  to  the  pred- 
ecessors in  interest  of  these  plalntlOa,  de- 
scribing thesame  as  bounded  by  said  Main 
and  Edwards  streets,  who  in  like  manner 
conveyed    the    same  to    plaintiffs     and 
their  grantors;  by  reason  whereof  these 
plaintiffs  became  and  are  the  owners  of 
the  tee  in  said  premises,  and  to  the  center 
of  said  Main  and  Edwards  streets,  subject 
to  the  ordinary  use  and  purpose  thereof  as 
streets  and  highways ; "  thai  since  the  en  try 
of  said  town  site  for  the  use  of  the  Inhab- 
itants of  said  city, "and  whilethepredeces- 
sors  in  interest  of  these  plaintiffs  were  so 
the  owners,  seised  and  possessed  of  the 
premises  aforesaid,  they  cut  off  from  their 
said  lot  ten  feet  In  front  thereof  and  ad- 
jacent to  said  Main  street,  for  the  sole  nur- 
pose  of  allowing  the  same  to  lie  nsed  as  a 
street  and  highway,  for  the  purposes  of 
travel,  aud  for  the  convenience  and  benefit 
of  their  said  property,  and  not  to  the  In- 
Jury  and  detriment    thereof;"   that    the 
same  has  ever  since  been  solely  and  exclu- 
sively used  for  such  purpose  up  to  the  time 
of    the  attempted  erection  of  the  poles, 
wires,  and  branches  by  the  said  defendant, 
under  the  pretended   rights  secured  to  It 
by  the   franchise  hereinbefore  set  forth; 
that    under    snch     pretended    authority 
granted  by  said  ordinance  defendant  baa 
commenced   the  digging  of  a  hole  for  the 
planting  of  a  pole  in  the  edge  of  the  side- 
walk Immediately  in  front  of  plaintiffs' 
premises  aforesalri,  upon  said  Main  street, 
aud  within  said  10  feet  cut  off  by  appel- 
lants from  their  said   lot  for  street  por- 
poses,  as  aforesaid ;  that  respondent  in- 
stituted no  condemnation  proceedings  un- 
der the  laws  of  eminent  domain  of  this 
state,  wheretiy  to  obtain  the  right  to  use 
said  land  for  the  purpose  of  erectlne  said 
pole  thereon;  that  said  acts  of  respondent 
uponsald  laudare  in  violation  of  the  rights 
of  appellants  as  the  owners  in  fee  Thereof; 
that  the  height  of  said  pole  is  45  feet,  and 
arms  and  braces  are  to  be  attached  to  it, 
and  a  large  number  of  wires  are  to  be 
strung  thereon,  over  and  above  said  street, 
and  immediately  in  front  of  said  building 
of  appellants,  and  within   10  feet  thereof; 
that  the  erection  of  said  pole  and  arms 
and  wires  would  beau  Injury  to  the  free- 
hold of  appellants:  that,  for  a   period  of 
two  years  last  past,  defendant  has  main- 
tained a  pole  on  the  other  sideof  Edwards 
street,  opposite  the  point  where  the  oneio 
question  Is  to  be  placed,  whicb  defendant 
proposes  now  to  discontinue;  "that,  as 
plaintiffs  are  informed  and  believe,  said 
pole  (as  formerly  placed )  is  ata  proper  and 
convenient  place  for  said  company,  and  is 
siifflcieut  to  carry  and  maintain  all  neces- 
sary wires  of  said  company;"  that  there  is 
no  necessity  for  changing  the  site  uf  said 
pole  as  proposed,  but  that  all   buslnees  of 
defendant  can  be  as  conveniently  conduct- 
ed with  said  pole  at  the  former  place. 

There  are  no  allegations  In  the  com- 
plaint showing  that  in  the  proposed  plant- 
ing «f  said  pole  at  the  place  described  re- 
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•poDd«Dt  bad  located  the  same  contrary 
to  tbe  permlBaion  obtained  from  tbe  city 
antboritles;  nor  that  by  tbe  arrani;t>- 
ment  of  tbe  polea  set  np  by  respondent 
ODder  soeh  permlmion  tbere  baa  been  die- 
crimination  againec  appellants  by  way  of 
locating  tbe  pole  In  qneHtlon  in  ancb  a  po- 
■Ition  as  to  work  an  nnnecenary  dlsad- 
Tantaxe  or  Inconvenience  to  tbe  nae  of 
plaintltta'  property;  nor  tbat  the  same 
migbt  be  located  In  a  different  position  in 
front  of  their  lot,  wltb  leas  inconvenience 
to  them  In  the  ase  of  their  property  and 
to  tbe  pobllc,  and  at  tbe  same  time  an- 
swer all  necessary  purposes  of  defendant 
in  establiahiug  and  operating  said  tele- 
phone service.  In  short,  there  are  no 
facts  alleged  showing  a  pecnliar  or  nnnec- 
casary  or  greater  Inconvenience  to  plain- 
tiffs nr  their  property  by  tbe  erection  of 
■aid  pole  at  the  place  proposed  than  re- 
flolts  to  others  in  llKe  situation  as  to  polea 
planted  on  said  street.  Tbere  is  no 
doubt,  considering  tbe  nature  of  tbe  mat- 
ter under  discussion,  that  a  system  of 
polea  could  be  so  arranged  along  tbe 
street  as  to  answer  tbe  necessity  uf  re- 
apondent's  business,  and  avoid  placing 
one  in  tbe  street  in  front  of  plaintiffs'  lot, 
by  placing  tbe  necessary  poles  In  front  of 
other  lots.  The  allegations  of  tbe  com- 
plaint bring  to  the  conrt  tbe  general  prop- 
osition as  to  whether  defendant  may, 
ander  the  authority  granted  by  said  city, 
erect  the  necessary  appliances  for  a  tele- 
phone service  in  the  streets  along  tbe  front 
of  plaintiffs'  lot,  wlthont  any  peculiar, 
annecesaary,  or  greater  Inconvenience  to 
plaintiffs  at  that  place  than  to  others  in 
front  of  whose  lot  a  pole  is  erected. 

Appellants  contend  that  they  have  al- 
leged facts  showing  that  they  own  tbe 
freehold  estate  not  only  in  tbeir  said  lot, 
bnt  also  to  the  center  uf  tbe  said  staeets 
adjoining;  but,  apparently  conceding 
tbat  they  can  recede  somewhat  from 
this  propoHltion,  they  contend  tbat,  U 
that  is  not  sufitoiDed,  they  still  have 
Hhown  that  they  own  the  fee  in  tbat  por- 
tion of  the  street  where  said  pule  is  about 
to  be  erected,  namely,  within  lA  feet  of 
tbe  front  of  their  said  lot  on  Main  street. 
Much  emphasis  is  laid  upon  this  point  by 
appellants'  counsel.  Inasmuch  as  this  is 
an  actiun  to  prevent  tbe  erection  of  said 
pole  nnder  the  authority  granted  by  the 
city,  it  is  no  doubt  important  to  consider 
whether  plaintiffs  own  the  fee  in  tbe  street 
at  that  point,  although,  in  actions  by 
abutting  lot  owners  to  recover  damages 
alleged  to  have  resulttid  from  the  erection 
of  such  poles,  or  street  railways,  or  other 
erections  in  the  street,  it  has  been  que»- 
tluned  In  tbe  more  recent  cases  whetber 
the  fact  tbat  the  lot  owner  also  owns  the 
fee  in  the  street  is  of  so  great  Importance 
as  formerly  supposed.  2  Dill.  Man.  Corp. 
(4tb  Ea.)  M  637.  658,  688,  705,  and  cases 
cited.  We  thinic,  wltb  appellants'  coun- 
sel, tbat  in  a  case  lilce  this,  however. 
Where  tbe  object  is  to  prevent  tbe  erection 
of  said  pole  without  condemnation  pro- 
ceedings underthelawof  eminent  domain, 
the  ownership  of  tbe  fee  in  tbe  street  Is  a 
material  question,  and  we  will  therefore 
examine  tbe  complaint  to  see  whether  the 
tacts  alleged  are  sufficient  to  show  that 


plaintiffs  own  tbe  tee  in  tbe  land  at  tbe 
place  where  said  pole  is  abunt  to  be  erect- 
ed. It  la  alleged  that  said  town  site  was 
entered  in  trust  for  the  use  and  benefit  of 
the  Inhabitants  thereof,  nnder  an  act  of  the 
congress  of  tbe  Dnited  States  entitled  "An 
act  for  the  relief  of  the  Inhabitants  of 
cities  and  towns  upon  the  public  lands, " 
approved  March  3. 18C7.  In  section  1  of 
that  act  it  is  provided :  "  Whenever  any 
portion  of  the  public  lands  have  been  or 
may  be  settled  upon  and  occupied  aa  a 
town  site,  not  subject  to  entry  under  the 
agricultural  pre.emptlonlaws,it  is  lawful, 
in  case  such  town  be  Incorporated,  for 
tbe  corporate  authorities  thereof,  and.  If 
not  incorporated,  tor  the  judge  of  tbe 
county  court  tor  the  county  in  which  such 
town  is  sitnated,  to  enter  at  tbe  proper 
land  office,  and  at  the  minimum  price,  tbe 
land  BO  settled  and  occnoied,  in  trust  for 
the  several  use  and  benefit  of  tbe  occu- 
pants thereof,  according  to  their  respec- 
tive interests;  the  execution  of  which 
trust  as  tn  the  disposal  of  the  lots  in  such 
town,  and  tbe  proceeds  of  tbe  sales  there- 
of, to  be  conducted  under  such  regulntions 
as  may  be  prescribed  by  tbe  leslslatlve 
authority  of  tbe  state  or  territory  in 
which  the  name  may  t>e  situated."  See- 
tion  2887.  Rev.  8t.  U.  S.;  14  D.  S.  St.  at 
Large,  p.  641. 

Tbe  l^slatnre  of  Montana  territory  in 
1867,  before  the  entry  of  said  town  site, 
had  enacted  a  statute  relating  to  tbe  sul>- 
ject  of  tbe  entry  of  town  sites  under  said 
act  of  congress,  which  provides  as  fol- 
lows: "Sec.  8.  And  tbe  said  incorporate 
authorities,  or  judge  of  tbe  probate  court, 
as  the  case  may  be,  shall  within  three 
months  from  and  after  tbe  entry  of  such 
town  site,  unless  a  survey  and  an  accurate 
plat  thereof  has  previously  been  made, 
cause  the  same  to  be  surveyed,  and  a  plat 
thereof  made,  which  said  survey  and  plat 
thereof  shall  conform  as  near  as  may  he 
to  the  existing  rights,  interest,  and  claims 
of  the  occupants  thereof.  Said  plat  and 
survey  shall  be  submitted  to  and  accepted 
by  the  board  of  county  commisHloners  In 
the  county  where  the  said  town  is  alto- 
ated.  Hec.  4.  Such  town  site  shall  be  sur- 
veyed into  blocks,  lots,  streets, and  alleys, 
but  no  lot  shall  exceed  in  area  tour  thou- 
sand two  hundred  square  feet;  and  tbe 
plat  of  such  town  shall  be  filed  In  the 
office  of  the  county  recorder  for  tbe  county 
in  which  such  town  is  situated ;  and  there- 
after the  streets  and  alleys  designated  in 
such  plat  shall  remain  dedicated  to  public 
use  forever. "  Sections  8  and  4  of  "  An  act 
relative  to  tbe  pre-emption  of  town  sites 
upon  public  lands,  and  the  disposal  of 
trusts  created  thereby,"  (Seas.  Laws  1867, 
p.  60.)  In  section  5  of  tbe  same  act  it  is 
provided  that  "ImraedlHtely  ^ter  such 
survey  and  plat  has  b^n  made,  or,  if  a 
survey  and  plat  has  been  made  previous 
to  the  entry  according  to  tbe  provisions  of 
section  three  of  this  act,  then  immediately 
after  the  entry  of  the  lands  at  the  propet 
land  office,  as  provided  in  the  firdt  sec- 
tion of  this  act,  the  corporate  authorities, 
or  tbe  probate  judge,  as  tbe  case  may  be. 
shall  cause  a  notice  to  be  published, 
*  *  *  requiring  every  claimant  09 
claimants  ot  any  town  lot  or  lota  to  file  ii^ 


Digitized  by 


Google 


888 


PACIFIC  REPORTEE,Voi»  291 


(Ubnt. 


theoflloeofanetaliicorporate  antborltles  or 
probate  Jndge  *  *  *  a  statement  of 
bla  or  tbelr  claims  witbln  two  monttaa 
from  the  date  <it  tb«  first  publication  of 
Bncb  notice. "  Other  eectlons  of  said  act 
provide  for  proving  the  claims  ol  prior 
occapanta  of  lots  In  the  town  site,  and  that 
upon  safflclent  proof "  tbe  probate  judge, 
or  corporate  anthorltles,  as  the  case  may 
be,  shall,  upon  payment  of  the  fees  pre- 
scribed, •  •  •  make  to  such  claimant 
or  claimants  a  good  and  sufficient  deed 
for  such  lot  orlotB."  Bald  act  was  amend- 
ed by  tlie  filth  session  of  tbe  legislative  as- 
sembly of  said  territory  In  1869,  but  not 
In  respect  to  the  provisions  above  quoted. 
6th  SesB.  Laws,  p.  80. 

It  Is  alleged  that  before  tbe  entry  of  said 
town  site  plaintiffs'  predecessors  In  inter- 
est occupied  and  possessed  said  premises  as 
the  owners  thereof,  as  against  all  except 
the  United  States;  and  that  said  Edwards 
and  Main  streets  were  established  in 
front  of  said  premises,  and  used  as  high- 
ways by  the  inhabitants  of  said  city  for 
the  ordinary  nse  of  streets  and  highways. 
Now,  the  statute,  as  we  have  seen,  pro- 
vided that  when  a  town  site  was  located 
and  entered  the  same  should  be  platted, 
showing  the  blocks,  lots,  streets,  and 
alleys  thereof,  and  that  the  survey  and 
plat  "shall  conform,  as  near  as  maybe, 
to  the  existing  rights,  Interests,  and 
claims  of  the  occupants  thereof. "  If  such 
plats  were  not  made  before  the  entry,  tbe 
same  were  required  to  be  made  within 
three  monthn  from  and  after  the  entry  of 
such  town  site,  and  filed  in  the  proper 
office,  "and  thereafter  the  streets  and 
alleys  designated  In  such  platsball  remain 
dedicated  to  tbe  public  use  forever."  This 
was  required  to  be  done  before  any  con- 
veyance of  lots  in  such  town  to  tbe  vari- 
ODS  claimants.  How,  then,  could  the 
predecessors  of  plaintiffs  have  obtained 
the  fee  In  the  streets  of  such  town  site,  as 
established  and  shown  by  the  plat?  The 
fee  in  the  portion  of  land  which  was  oc- 
cupied by  the  streets  and  alleys  was  first 
in  the  United  States,  and  was  granted  to 
said  trustee,  who  was  enjoined  by  law  to 
see  that  a  survey  and  plat  was  made  and 
Bled  in  the  proper  otfice,  showing  tbe 
blocks,  lots,  streets,  and  alleys,  and  there- 
by the  streets  and  alleys  became  dedicated 
to  the  public  use,  before  any  conveyance 
of  lots  tolndivldualsshouldbemade;  and, 
in  the  absence  of  showing  to  the  contrary, 
we  must  presume  that  all  the  rcqulm- 
ments  of  law  in  these  respects  were  com- 
piled with. 

When  this  appeal  was  argued  this  court 
f  ained  the  impression  from  tbe  argument 
that  tbe  complaint  showed  thataftersuch 
entry  of  said  town  site,  and  conveyance 
of  said  lot  to  plaintiffs'  predecessors, 
boonded  by  Main  and  Edward  streets, 
tbey  cnt  off  10  feet  from  tbe  front  of  said 
lot  on  Main  street,  and  devoted  it  to 
street  purposes;  but  on  looking  at  the 
complaint  such  is  found  not  to  be  the  al- 
legation. It  is  alleged  that,  sincetbe  entry 
of  said  town  dte,  that  portion  of  said  lot 
was  cat  off  for  street  purposea.  Ttaa  t  may 
bavebeen  the  case.  Theiaw  provided  that 
within  three  months  after  the  entry  the 
propersurvey andplntshouid  bemade  and 


filed,  if  it  bad  not  been  filed  before,  and  that 
•neb  survey  should  eooform,  aa  near  as  may 
be,  to  the  former  condltlona  as  to  lots. 
streets,  and  alleys.    It  may  be  tbat  ainee 
tbe  entry  of  the  town  aite.  In  adjuatlng  tbe 
atreeta  and  alleys,  some  portion  of  tbe 
said  lot,  as  occupied  by  plaintiffs'  prede- 
cessors,  was  cut  off  by  them,  to  become 
part  of  said  Main  street  in  front  of  said 
lot.    But  it  is  not  shown  by  any  facts  al- 
leged In  the  complaint  that,    after   the 
predecessors  of  plaintitfe  obtained  title  to 
said  lot  in  fee,  as  bounded  by  Main  street 
on  tbe  east,  they  then  cat  off  10  feet  from 
the  front  of  said  lot,  and  devoted  sueb 
strip  of  land  to  street  purposes,  for  tbe 
ordinary  ases  as  a  highway.    The  alieea- 
tions  of  plaintiffs'  complaint  do  not  war- 
rant the  proposition  appellants  conteod 
tor,  namely,  tbat  plaintitta'  predeceesora 
obtained  title  in  fee  to  the  center  of  the 
street,  or  to  any  portion  of  the  atreet,  by 
conveyance  from  the  probate  ]ndgeof  aaid 
lot,  bounded  on  the  east  by  Main,  and  on 
the  south  by  Eidwarda,  atreet;  for  there 
are  no  allegations  in  the  complaint  show- 
ing that  since  the  conveyance  of  said  lot  la 
fee  to  them  or  their  predecessors  any  por- 
tion thereof  has  been  cnt  off  forstreet  pur- 
poses.   In  other  words,  there  are  no  alle- 
gations of  plaintiffs' complaint  whereby  it 
is  shown  that  they  or  their  predecessors 
In  interest  ever  acquired  the  title  in  fee 
to  any  portion  of  tbe  land  occupied  by 
Main  street  at  the  place  in  question. 

Under  this  state  of  facts  we  are  of  opin- 
ion that,  if  the  municipal  authorities  of 
the  city  of  Helena  had  power  to  authorize 
the  establishment  of  a  telephone  service 
tor  the  use  and  convenience  of  the  inhabit- 
ants thereof,  and  it  was  proper  to  use  tbe 
streets  for  that  purpose  to  tbe  extent  of 
placing  necessnry  poles  and  wires  therein, 
the  plaintiffs,  not  owning  the  tee  in  the 
street,  would  not  be  in  a  position  to  pre- 
vent such  use  on  the  ground  that  it  was 
ImpoHlng  an  additional  servitude  npon  an 
easement  granted  by  them;  for  it  does 
not  appear  from  tbe  allegations  of  the 
complaint  that  they,  or  their  predecessors 
in  interest,  ever  acquired  the  fee  in  tbe 
land  occupied  by  tbe  street.  1  High,  In]. 
687;  Lewis,  Em.  Dum.  $  172;  Mills,  Em. 
Dom.  §  14.  It  cannot  be  snccessfnlly 
questioned  tbat  the  telephone  Is  an  ap- 

Eilance  of  great  public  utility  to  the  in- 
abitants  of  towns  and  cities,  and  its 
use  can  be  extended  far  beyond  the  lim- 
its of  nrban  settlements.  The  use  of  this 
means  of  communication,  as  well  as  the 
telegraph,  was  considered  of  so  much  im- 
portance to  tbe  people.  It  was  provided  in 
the  constitution  that  "any  association  or 
corporation,  or  the  lessees  or  managers 
thereof,  organised  tor  the  purpose,  or  any 
individual,  shall  have  the  right  to  con- 
struct or  maintain  lines  of  telegraph  or 
telephone  within  this  atate,  and  connect 
the  aame  with  other  llnea;  and  thelegiala- 
tlvo  assembly  shall,  by  general  law  of  uni- 
form operation,  provide  reasonable  regu- 
latlons  to  give  full  effect  to  this  section." 
Article  16,  8 1*-  Is  It  germane  to  the  prop- 
er  use  of  streets  to  allow  snch  poles  to  be 
set  in  and  wires  strung  over  them  as  are 
necessary  to  set  in  operation  this  serviced 
Upon  this  queatlon  Mr.  Justice  Hoaxos 
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speaking  for  the  ma}orlty  of  the  court,  in 
the  caae  of  Julia  Bldg.  Asb'ii  v.  Bell 
Tol.  Co.,  88  Mo.  2G9,  reasoned  as  follows: 
"If  It  be  true,  as  laid  down  by  the  author- 
ities herein  ulted,  that  when  the  public  ac- 
quires the  right  to  a  street,  either  by  dedl- 
catiuii,. arrant,  or  condemnation,  them  uniu- 
Ipallty  has  the  power  to  appropriate  it, 
not  only  to  such  uses  as  are  conioion  and 
in  vogue  at  the  time  of  its  acquisition,  but 
also  to  such  new  uses  as  advanced  civiliza- 
tion may  suggest  as  conducive  to  the  pub- 
lic good,  the  conclusion  is  inevitable  that 
the  use  of  Sixth  street  in  the  manner  and 
for  the  purposes  proposed  Is  allowable, 
for  It  cannot  with  any  show  of  reason  be 
denied  that  the  means  these  appliances 
would  atfiird  for  the  instantaneous  trans- 
mission of  communications  for  the  trans- 
action of  business,  without  resorting  to 
the  slower  and  common  methods  of  bear- 
ing them,  would  be  conducive  to  the  pub- 
lic good,  and  make  the  street  by  these 
means  serve  one  of  the  chief  purposes  for 
which  it  was  dedicated."  As  to  the  effect 
of  the  telephone  in  relieving  the  street  of 
some  portion  of  the  throng  which  would 
otherwise  pass  over  it,  the  same  jnd(;e  ob- 
serves as  follows:  "These  streets  are  re- 
quired by  the  public  to  promote  trade  and 
facilitate  communications  In  the  dail.v 
transactions  of  business  between  the  cltl- 
aens  of  one  part  of  the  city  with  those  of 
another,  as  well  as  to  accommodate  the 
public  at  large  in  these  respects.  If  a  citi- 
zen living  or  doing  business  on  one  end  of 
Sixth  street  wishes  to  communicate  with 
a  citizen  living  and  doing  business  on  the 
.other  end,  or  at  any  intermediate  point, 
be  is  entitled  to  use  the  street,  eitlier  on 
.foot,  on  horseback,  or  in  a  carriage  or 
other  vebicle,  in  bearing  his  message. 
The  defendants  in  this  case  propose  to  use 
the  street  by  making  the  telephone  poles 
and  wires  the  messenger  to  bear  such  com- 
munications instantaneously,  and  with 
more  dispatch  than  any  of  the  above 
methods,  or  any  other  known  method  of 
bearing  oral  communicatious.  Not  only 
would  such  communciation  be  borne  with 
more  dispatch,  but,  to  the  extent  of  the 
number  of  communclatious  daily  trans- 
mitted by  it.  the  street  would  be  relieved 
of  that  number  of  footmen,  horses,  or  car- 
riages." Id  this  view,  (and  it  seems  to  be 
very  practical,)  the  telephone  pole  would 
in  fact  facilitate  passage  upon  the  strest, 
for  it  would  constantly  keep  out  of  it  a 
hundred  or  perhaps  a  thousand  fold  more 
of  incumbrance  than  it  brings  In,  by  en- 
abling persons  to  communicate  without 
physically  passing  through  the  streets  to 
meet  one  another.  We  think  that  to  use 
the  street  In  a  reasonable  manner,  and  to 
a  reasonable  extent,  for  this  purpose,  is 
Just  and  proper,  and  is  within  the  uses  to 
which  the  street  may  lawfully  be  put. 
when  such  use  is  sanctioned  by  the  public 
through  its  duly-authorized  municipal 
agents.  McCormick  v.  District  of  Colum- 
bia, 4  Mackey,  39G;  Pierce  v.  Drew.  13G 
Mass.  75:  Irwin  v.  Telephone  Co.,  37  La. 
Ann.  63;  TaKgart  t.  Railway  Co.,  16  R.  I. 
668, 19  Atl.  Rep.  326;  People  V.  Kerr,  27  N. 
Y.  188. 

Appellants  contend  that  the  city  coun- 
cil possessed  no  power  to  grant  said  com- 


pany the  privilege  mentioned,  and  that 
such  attempted  grant  of  said  privilege 
was  consequently  void.  It  is  provided  in 
the  city  charter  (section  44,  p.  178,  Sess. 
Laws  18H3,  and  section  44,  p.  18,  City  Char- 
ter &  Ordinances)  that  "the  city  council 
shall  have  power  to  license,  tax,  and  reg- 
ulate •  •  •  street  railways,  water 
companies,  •  •  •  electric  light  compa- 
nies, telephone  companies,  gas  companies, 
and  all  other  branches  of  busiuess. "  The 
grant  of  this  power,  in  our  opinion,  car- 
ried with  it  the  necesKary  concomitants 
of  itsexercise;  and  that  to  licenseand  reg- 
ulate the  telephone  service,  it  was  necessa- 
ry to  grant  permission  to  use  the  appli 
ances  requisite  thereto.  The  constitution 
of  the  United  States  provides  that  con- 
gress "shall  have  power  to  regulate 
commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  lu- 
dlan  tribes."  Mr.  Justice  Field,  express- 
ing the  opinion  of  the  United  Stnti's  su- 
preme court  in  the  case  of  Ferry  Co.  v. 
Pennsylvania,  114  D.  S.  203,  5  Sup.  Ct.  Rep. 
826,  in  referring  to  this  "power  to  regu- 
late," said:  "The  power  also  embraces 
within  its  control  all  the  in.stru mentali- 
ties by  which  that  commerce  may  be  car- 
ried on,  and  the  means  by  which  it  maybe 
aided  and  encouraged."  1  Dill. Mnn. Corp. 
5§  114,  357-3G0,  and  cases  cited. 

Appellants  alleged  in  their  complaint 
that  respondent,  a  corporation  organized 
under  the  laws  of  the  territory  of  Utah, 
and  doing  business  in  this  state,  has  failed 
to  comply  with  the  laws  of  this  state,  as 
prescribed  in  chapter 21,  p.  720,  div.  5,Comp. 
St.,  entitled  "Foreign  Corporations,"  in 
that  it  has  not  filed  in  the  office  of  the 
county  clerk  and  recorder  of  Lewis  and 
Clarke  county  a  duly-authenticated  copy 
of  its  charter,  or  certificate  of  incorpora- 
tion. A  forfeiture  to  the  people  of  Mon- 
tana of  910  for  every  day  It  shall  so  neg- 
lect to  file  such  authenticated  certificate 
or  charter  of  its  incorporation,  and  that 
all  acts  and  contracts  made  by  such  cor- 
poration during  such  neglect  shall  be  void 
and  invalid  as  to  the  corporation,  are 
penalties  prescribed  by  said  statute 
against  corporations  for  noncompliance 
with  tbe  provisions  thereof.  It  is  evident, 
however,  that  appellants  cannot  enforce 
or  avail  themselves  of  those  penalties, 
or  any  of  them,  in  an  action,  until  they 
have  alleged  facts  sufllcient  to  constitute 
a  cause  of  action  against  said  corporation. 
King  v.  Exploring  Co.,  4  Mont.  11, 1  Pac. 
Rep.  727.  Tbe  judgment  of  the  court  be- 
low will  therefore  be  affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


McBee  t.  McBke. 
(Supreme  Court  of  Oregon.    April  80, 1899.) 

DlVOBCE — HA.BITCAI.  DUUN'KBNNESS— KviDBNCB. 

A  woman  is  not  entitled  to  a  divorce,  vm- 
der  Hill's  Code,  $  495,  subd.  4,  because  oi  tier 
husband's  "habitual  gross  drunkenness  contract- 
ed since  marriage,  and  continuing  for  one  year 
prior  to  the  commoncemont  of  the  suit, "  when 
she  testifles  that  ho  has  latterly  drunlc  to  ezoess 
when  he  went  to  town,  which  averaged  twice  a 
month:  that  "he  sobered  up  quick;"  that  lie 
"hardly  ever  brought  liquor  home  with  him;" 
and  that  he  hod  never  been  disqualified  in  any 
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way  by  drinking  from  performing  his  woi4c  abont 
the  farm;  and  where  the  evidence  tends  to  show 
that  his  drinking  was  mostly  when  he  went  to 
town  on  business,  and  then  rarely  to  excess,  two 
witnesses  with  whom  he  did  business  on  nearly 
all  such  occasions  testifying  that  tbey  had  never 
seen  bim  drunk. 

Appeal  from  drcait  court,  Douglae 
county ;  M,  L.  Pipes,  Jndee. 

Snit  for  divorce  by  Caroline  McBee 
against  WlUlam  McBee.  From  a  decree 
for  complainant,  defendant  appeals.  Re- 
versed. 

J.  C.  FullertoB,  for  appellant.  Wm.  R. 
Willis,  for  respondent. 

LOBD,  .1.  Thisls  asnlt  In  equity  brought 
by  the  plaintiff  asalnat  the  defendant,  her 
husband,  to  oblRln  a  divorce.  The  only 
cause  tor  divorce  alleged  In  her  complaint 
Is  habitual  gross  drunkenness  contracted 
since  the  marriage,  and  continuing  for  one 
year  prior  to  the  commencement  of  thin 
suit.  There  are  other  allegations  as  to 
the  real  property  owned  by  the  defendant, 
but  to  VI  hicb  further  reference  Is  unneces- 
sary. The  answer  of  the  defendant  denies 
the  allegation  of  habitual  gross  drnnken- 
ness,  and  all  other  allegations  In  reference 
thereto.  The  cause  was  referred  to  a  ref- 
eree, and  thetestimony  reduced  to  writing, 
and  reported  to  theconrt;  whereupon  the 
court  made  a  decree  granting  a  divorce  to 
the  plaintiff,  and  awarding  her  one  third 
of  the  real  property  of  tli** defendant.  The 
only  question  In  this  case  Is  whether  the 
defenoant  Is  an  babltual  gross  drunk- 
ard. Our  statute  provides  as  a  cause  for 
divorce:  "Habitual  gross  drunkenness 
contracted  since  marriage,  and  continuing 
for  oneyear  prlorto  the  commencement  of 
tbe  suit. "  Hill's  Code.  §  495,  subd.  4.  Tbo 
testimony  of  tbe  plaintiff  is  to  the  effect 
that  the  defendant  has  drank  to  excess 
and  intoxication  latterly,  when  be  came 
to  town,  which  would  average  twice  a 
month.  She  says:  "He  might  not  get  so 
drunk  every  time  be  came  to  town,  but 
pretty  nigb  it."  But" he  sobered  up  quick. 
Hardly  ever  brought  liquor  home  with 
him,  but  sometimes  he  did.  During  the 
hop-pluking  time  they  had  liquor  there." 
When  anktd  whether  he  had  been  under 
liquor  to  such  an  extent  for  tbe  last  two 
or  three  years  as  to  disqualify  blm  in  any 
way  to  perform  the  work  about  the  farm, 
she  answered:  "No;  It  was  mostly  when 
he  came  to  town  thathe  got  Intoxicated." 
There  is  other  evidence  corroborative  of 
these  statements,  and  other  evidence  for 
tbe  defendant  In  conflict  with  it.  It  ap- 
pears that  since  tbelr  marriage,  in  I8SU, 
tliey  have  lived  upon  his  farm,  which  is 
some  four  or  five  miles  from  Koseburg; 
that  she  had  four  children  by  a  former 
marriage,  which  he  has  supported;  and 
that  there  are  now  two  otlier  children, 
the  fruit  of  the  present  marriage.  The 
town  of  Roseburg  Is  the  only  place  In  the 
vicinity  of  his  farm  where  liquor  is  kept 
for  sale.  While  the  plaintiff  puts  the  aver- 
age of  his  visits  to  Roseburg  at  twice  a 
month,  the  testimony  shows  that  some- 
times he  did  not  go  there  for  an  interval  of 
a  month,  sometimes  oftener,  or  once  a 
week;  but  these  visits  were  not  made 
specially  for  tbe  purpose    of  procuring 


liquor,  or  of  drinking  to  excess  or  Intoxi- 
cation.   When  he  had    any  bosioess  which 
called  blm  to  Roseburg,  he  would  sener- 
ally  Indulge  In  intoxicating  drinks,   and 
sometimes  to  excess;  and  on  one  occaaton 
he  got  BO  drunk  as  to  fall  from  bla  wagon, 
although  he  gives  another   version  to  tbe 
affair.    There  is  some    testimony   of  his 
neighbors    to    the  effect   that  he  is  nut  a 
drunkard,  nor  has  the  reputation  of  being 
one.  In  the  community  in    which   be  lives. 
Mr.  Jossphson  and  Mr.  Simon  Caru,  both 
merchants  of  Roseburg,  testify  that  they 
have  known  him  from  12  to  15  yearn,  and 
that  they  have  traded  and  done  business 
with  him,  and  met  him  nearly  every  time 
he  came  to   town ;  that  they  had  never 
seen  him  drunk ;  and  that  if  be  had  been 
an  babltual  drunkard,  or  had  had  sucli  a 
reputation,  they  would  have  observed  and 
known  It.    This  testimony  Is  hardly  to  be 
classed    as    merely   negative.      It    is  not 
simply  to  the  effect  that  they  had  not  seen 
him  In  a  state  of  intoxication,  but  It  goeo 
further,  and  shows  that,  with  tbelr  op- 
portunities   for    obserring  his  habits,  be 
could  not  have  got  drunk  every  time  he 
came  to   town,  or  been  so   habituated  or 
confirmed    in    tbe   habit,   withoot    their 
knowing  it.     What  constitutes  "habitual 
gross  drunkenness,"  sofflcient  to  warrant 
a  divorce,  has  not  been  defined  in   any  ad- 
judicated case  in  this  state.    In  otlierstat- 
ates,  tbe  language  Is  "habltnai  drunken- 
ness," or  "habitual  intemperance;"  but 
our  statute  adds   the  word  "gross, "  as  If 
something  more  was  Intended  or  denoted. 
Bouvler  defines  an  "habitual  drunkard" 
to  be  a  "person  given  to  Inebriety,  or  the 
excessive  use  of  Intoxicating  drinks,  who 
has  lost  the  power  or  will,  by  frequent  in- 
dulgence, to  control  bis  appetite  for  it." 
"Habitual  drunkenness,"  said   HAtiRtsoN, 
J.,  "or  the  degree  or  the  course  of  intem- 
perance that  amounts  to  it,  cannot  be  ex- 
actly defined.    We  may,  however,  say,  in 
general   terms,  that   one   Is   addicted  to 
habitual   drunkenness  who  has   a   fixed 
habit  of  frequently  getting  drnnk,  and  he 
may  be  so  addicted  though   he  may  not 
oftener  be  drunk  than  sober,  and  he  may 
be  sober  for  weeks. "    Brown  v.  Brown, ;» 
Ark.    328.    "Occasional  acts    of  drunken- 
ness do  not  make  one  an  habitual  drunk- 
ard ;  nor  Is  It  necessary  that  he  should  be 
continually  in    an    intoxicated  state.    A 
man  may  be  an  babltual  drunkard,  and 
yet  be  sober  for  days  and  weeks  together. 
The  rule  Is,  has  he  a  fixed  habit  of  drunk- 
enneHS?"  Ludwick  v.  Com.,  18  Pa.  St.  174. 
"He  Is  an  habitual  drunkard,"  says  the 
court  In    Com.   v.  Whitney,  5   Gray,  85, 
"  whose  habit  Is  to  get  drunk;  whose  in- 
ebriety has  become  habitual."    Polanw, 
C..T.,saId  :    "Thefalrdeflnltion  of 'habitual 
drunkard,'  as  used  in  the  statute,  we  snp- 
poKe  to   be  'one  who  is  In    tbe  habit  of 
getting  drnnk,  or  who  commonly  or  fre- 
quently Is  druuk  ;•  and  we  do  not  suppose 
It  necessary  to  satisfy  those  terms  that  a 
man  be  shown  to  be  constantly  or  univer- 
sally drunk.    State  v.  Pratt,  34  Vt.  334. 
Itlsheld  In  Magahay  v.Magahay,3.5  Mich. 
210,  that  one  who  has  the  habit  of  indulg- 
ing In  intoxicating  liquors  so  firmly  fixed 
that  be  becomes  Intoxicated  as  often  as  the 
temptation  is  presented,  by  his  being  in 
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the  rlclnlty  where  liqnor  Is  sold,  1b  an 
"habitual  drunkai-d,"  within  the  itieantng 
of  the  divorce  law.  In  Walton  v.  Walton, 
34  Kan.  198.  8  Pac.  Rep.  110,  It  is  said  that 
a  uian  who  drinks  to  excess  may  be  an 
"habitual  drunkard,"  within  the  meaning 
of  tiie  divorce  laws,  althonpch  there  are  in- 
tervals when  be  refrains  entirely  from  the 
use  of  IntoxlcattnK  drinks.  "But,"  the 
<iourt  adds,  "before  he  can  be  regarded  as 
an  habitual  drunkard,  Itmustatipeartbat 
he  drinks  to  excess  so  freqaently  as  to  be- 
come a  fixed  practice  or  habit  with  him." 
In  Murphy  v.  People,  90  111.  59,  it  was  held 
that  a  person  who  is  in  the  habit  of  set- 
ting Intoxicated  is  one  who  has  the  In- 
voluntary tendency  to  become  intoxicated, 
which  is  acquired  by  frequent  repetition. 
"The  charge  of  bal)ltual  intemperance," 
says  Randall,  C.  J .,  "evidently  can  only  re- 
fer to  a  persistent  habit  of  becoming  intox- 
icated from  the  use  of  strong  drinks,  thus 
rendering  bis  presence  in  the  marital  rela- 
tion dlBgnsting  and  intolerable."  Barns 
V.  Barns,  13  Fla.  870.  And  Walkins,  J., de- 
fined it  thns:  "It  means  the  custom  or 
habit  of  getting  drank ;  the  constant  In- 
dnlgence  in  such  stimulants  as  wine, 
brandy,  and  whisky,  whereby  intoxica- 
tion is  produced;  not  the  ordinary  use, 
but  the  habitual  abase,  of  them.  The 
habit  should  be  actoal  or  confirmed.  It 
may  be  intermittent.  It  need  not  be  cou- 
tinnous,  or  even  of  daily  occurrence. " 
Mack  V.  Mandy,  (La.)  2  South.  Rep.  1S3. 

From  these  dednltlons,  there  roast  be 
frequent  and  regular  recurrence  of  excess- 
ive indulgence  in  intoxicating  drinks  to 
constitute  an  habitual  drunkard.  It  is 
not  necessary  that  he  should  drihk  liquors 
to  excess,  and  become  intoxicated,  every 
day,  or  even  every  week,  but  there  must 
be  sach  frequent  repetition  of  excessive  In- 
dulgence as  to  engender  a  fixed  habit  of 
drunkenness.  Occasional  acts  of  intoxica- 
tion are  not  sufficient  to  make  one  an 
habitual  drunkard.  There  must  bethe  in- 
voluntary tendency  to  become  intoxicated 
as  often  as  the  temptation  is  presented, 
which  comes  from  a  fixed  habit,  acquired 
from  frequent  and  excessive  Indulgence. 
The  man  is  reduced  to  that  pitiable  con- 
dition in  which  "he  either  makes  no  vigor- 
ous effort  to  resist  and  overcome  the  hab- 
it, or  bis  will  has  l>ecome  so  enfeebled  by 
Indulgence  that  resistance  is  impossible. " 
There  is  generated  in  him,  by  frequent  and 
«ac«8slreindulgence.aflxed  habit  of  drunk- 
enness, which  he  is  liable  to  exhibit  atany 
time  when  the  opportunity  is  afforded. 
He  is  an  habitual  drunkard  because  he  is 
commonly  or  frequently  in  the  habit  of 
getting  drunk,  although  he  may  not  al- 
ways be  so.  When  a  man  has  reached 
such  a  state  of  demoraliztitioD  that  his  in- 
ebriety has  become  habitual,  its  effect  up- 
on his  character  and  conduct  is  to  disqual- 
ify bim  from  properly  attending  to  his 
bnsiness,  and,  if  he  be  married,  to  render 
his  presence  in  the  marriage  relation  dis- 
gusting and  intolerable,  especially  if  he  be 
an  "habitual  gross  drunkard, "asdeciared 
by  our  statute.  "The  reason  why  the 
law  makes  habitual  drunkenness  a  ground 
for  divorce  is  not  alone  because  it  disqual- 
Ified  the  husband  or  wife  from  attending 
to  business,  bat  in  part,  if  not  mainly,  be- 


cause it  renders  the  person  addicted  there- 
to unfit  for  the  duties  of  the  marital  rela- 
tion, and  disqualifies  snch  person  from 
properly  rearing  and  caring  for  the  chil- 
dren born  of  the  marriage.  "  Richards  v. 
Richards,  19  111.  App.  409.  In  view  of  these 
considerations,  it  does  not  seem  to  us  that 
the  testimony  would  justify  us  in  declar- 
ing that  the  defendant  la  so  addicted  to 
the  habit  of  intoxication  as  to  be  an 
habitual  drunkard.  In  all  the  years 
there  are  only  a  few  occasions,  according 
to  the  version  of  the  testimony  against 
him,  when  he  was  grossly  drunk,  and 
when  his  conduct  was  improper  and  unbe- 
coming. The  testimony  does  not  indicate 
the  confirmed  habit  of  drinking  to  excess. 
He  only  drank  when  he  happened  to  come 
to  town,  which  wasgeuerally  on  business, 
and  then  not  always  to  excess,  and  some- 
times, the  evldence'indicateB.notat  all,  or, 
if  so,  not  indicated  by  his  conduct  or  de- 
meanor. He  seldom  carried  liquor  to  his 
home,  and,  with  the  exceptional  instances 
'  tated,  was  a  sober  man  in  his  family  and 
about  his  home.  While  we  would  feel  no 
besltatinn  in  dissolving  the  marriage  con- 
tract when  one  of  the  parties  to  it  was 
addicted  to" habitual  gross  drunkenness," 
we  ought  not  to  lend  our  aid  to  effect  a 
Bpparatlou,  especially  when  there  is  issue 
of  the  marriage,  unless  fully  satisfied  by 
the  testimony,  viewed  as  a  whole,  that 
the  defendant  was  an  habitual  gross 
drunkard.  In  view  ot  these  considera- 
tions, we  think  the  decree  must  be  re- 
versed, the  defendant  paying  all  costs  and 
disbursements. 


Radbr  v.  Barr. 

(Supreme  Court  of  Oregon.    March  29, 1893.) 

AVPMkl,  FHOM  JCSTICB'S  CoDBT— JUDOMEIiT  BT 

Consent. 
An  appeal  will  not  lie  from  a  judgment  en- 
tered in  a  justice's  court  against  defcudant  by 
consent. 

Appeal  from  circuit  court.  Grant  coun- 
ty ;  Jambs  A.  Feb,  Judge.     Reversed. 

The  facts  fully  appear  in  the  following 
statement  l>y  Strahan,  C.  J. : 

Tbis  action,  by  George  Rader  against 
Emmet  Barr,  was  commenced  In  Justice's 
court  for  Liong  Creek  precinct.  Grant  coun- 
t.T.Or.  Aft<>r  the  service  of  summons  the 
defendant  appeared  in  said  justice's  court, 
and  filed  his  answer,  denying  each  mate- 
rial allegation  ot  the  complaint.  There- 
after both  the  plaintiff  and  the  defendant 
appeared  in  said  justice's  court,  and  the 
defendant  consented  that  judgment  be  ren- 
dered against  him  for  the  amount  de- 
manded by  the  complaint,  which  judg- 
ment was  accordingly  entered.  Thereaft- 
er the  defendant  served  notice  of  apiteal  to 
the  circuitcourt,and  gave  an  undertaking 
on  appeal,  and  filed  a  transcript  in  the  cir- 
cuit coart.  At  the  next  term  of  the  cir- 
cuit court  the  respondent  filed  a  motion 
to  dismiss  said  appeal  on  the  ground  that 
no  appeal  would  lie  from  a  judgment  given 
by  consent,  and  because  the  undertaking 
was  filed  with  the  justice  seven  days  be- 
fore notice  of  appeal  was  filed,  which  mo- 
tion was  overruled  by  the  court.  There- 
after, on  a  trial  before  a  jury,  the  defend- 
ant had  verdict,  upon  which  a  judgment 
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was  duly  entered  for  costs, from  which  the 
plaintiff  baa  appealed. 
Bailey  &  BaUeray,  tor  appellant. 

Stbahan,  C.  J.,  {after  statiag;  the  facts 
as  above.)  A  sinKle  questiou  was  pre- 
sented in  this  court,  and  that  was  the 
action  of  the  trial  cuurt  In  refasing  to  dis- 
miss the  appeal  from  the  Justice.  By  con- 
sentlne  to  the  rendition  of  a  Judgment  in 
favor  of  the  plaintiff  by  the  Justice  tor  the 
amount  claimed  the  defendant,  in  effect, 
waived  his  answer,  and  left  no  issue  in  the 
case  to  be  tried,  and  from  such  a  judgment 
no  appeal  lies.  La  Societe  Francaise 
d'Epargnea  et  de  Prevoynnce  Mutuelle 
V.  Beardslee,  63  Cal.  100;  Conniff  v.  Kahn, 
54Cal.  288.  The  reason  of  thlsrnleis  plain. 
Courts  are  held  to  try  real  controversies 
between  parties;  butconseut  ends  all  con- 
tention, and  leaves  nothing  for  the  court 
to  do  but  to  see  that  the  same  is  carried 
into  effect.  The  circuit  court,  therefore, 
erred  In  refusing  to  dismiss  the  appeal,  for 
which  its  judgment  must  be  reversed,  and 
the  cause  remanded  to  the  court  below, 
with  directions  to  sustain  tjie  motion. 


Sears  v.  Maktik  et  al. 

(Jhtprem*  Court  of  Oregon.    April  80, 1893.) 

MOBTGAGE  Foreclosure — Eqcitt  Pleading — 

Counterclaims. 

On  foreclosure  of  a  mortgage,  defendant 

cannot  counterclaim  forgoodssold  and  delivered, 

or  for  money  had  and  received,   under  Hill's 

Code,    i    sys,    providing    that    in    equity    the 

coanterclalm  must  be  one  in  which  suit  could  be 

brought  against   plaintiff,  or   one   arising  out  of 

the  transaction.    Burrage  v.  Mining  Co.,  6  Fac. 

Rep.  766,  12  Or.  169,  followed. 

Appeal  from  circuit  court,  Polk  county ; 
R.  P.  BoiSB,  Judge. 

Action  by  J.  M.  Sears  against  L.  B.  Mar- 
tin, M.  E.  Martin.  J.  W.  Crlder,  and  H.  L. 
Crlder,  partners  doing  business  under  the 
firm  name  of  Crlder  Bros.,  and  Russell  & 
Co.,  to  foreclose  a  mortgage.  From  « judg- 
ment overruling  plaintiff's  demurrerto  de- 
fendants' counterclaims,  plaintiff  appeals. 
Reversed. 

Daly,  Sibley  &  Eakia  and  Wm.  H. 
Holmes,  for  appellant.  Butler  &  TowU' 
send,  for  respondents. 

Bran,  J.  This  is  a  suit  to  foreclose  a 
mortgage.  In  substance  the  complaint 
avers  that  on  November  1, 1890,  the  de- 
fendant L.  B.  Martin  made  his  prorais- 
Bory  note  and  mortgage  to  plaintiff  for 
$1,NU0,  due  one  year  afterdate;  that  the 
mortgage  was  duly  recorded;  and  that 
no  payments  have  been  made  thereon. 
By  bis  answer  the  defendant  admits  the 
execution  and  delivery  of  the  note  and 
mortgage  as  alleged,  and  by  way  of  coun- 
terclaim thereto  avers  "that  plaintiff  is 
Indebted  to  him  in  the  full  sum  of  $50.11 
for  lamber  sold  and  delivered  to  plaintiff 
by  defendant,  at  plaintiff's  special  instance 
and  request,  In  1889;  that  plaintiff  has 
failed,  neglected,  and  refused  to  pay  the 
same,  or  any  part  thereof,  although  often 
demanded;  that  said  sum  of  950.lt  is  now 
due  and  owing  from  plaintiff  to  defendant. 
For  further  and  separate  answer  and  de- 
fense herein,  and  by  way  of  counterclaim. 


defendant  alleges  that  plaintiff  is  Indebted 
to  him  Id   the  sum  of  (62  for  lumber  sold 
and  delivered  to  him  by  defendant  at  bis 
special  instance  and  request  in  the  year 
1890;  that  no  part  thereof  has  been   paid. 
though    often    demanded;    that   there  is 
now  due  and   owing  thereon  to  defendant 
from  plaintiff  the  sum  of  962.     For  further 
and  separate  answer  and  defense,  and  by 
way    of    coanterclalm  herein,  defendant 
alleges   that,  during   the  year  1890.  said 
plaintiff  was  the  agent  of  this  defendant, 
and  as  such  was  engaged  in  the  collection 
of  a  large  number  of  accounts  due  tbis 
defendant  from  a  number  of  persons  for 
lumber;  that,  for  and  on  behalf  of  tbis 
defendant,  plaintiff  collected  and  received 
on  said  accounts,  as  such  agent  and  ena- 
ploye,    from    said   divers   persons.   Bums 
amounting  in  the  whole  to    the  sum  of 
$2,192.41,  ho  part  of  which  has  been  paid 
to   this    defendant,    except     the   sum    of 
¥1,055.75,    that  defendant  has    frequently 
demanded  of  said  plaintiff  the  payment  of 
the  sum  of  $1,024.55,  the  balance  collected 
by  plaintiff;  that  he  has  not  paid  the  said 
sum  or  any  part  thereof;  that  there  is 
due  and   owing  this  defendant  from  said 
plaintiff  the  said  sum   of  f  1,024.55."    To 
each   of  these  counterclaims,  plaintiff  de- 
murred for  the  reason   that  they  consti- 
tute no  defense,  and  cannot  be  pleaded  as 
counterclaims  in  this  suit.    This  demurrer 
being  overruled,  plaintiff  refused  to  plead 
further,     and,   judgment    going   against 
him,  be  brings  tbis  appeal. 

The  demurrer  should  have  been  sus- 
tained. The  counterclaim  In  a  suit  in 
equity,  under  the  practice  in  tbis  state, 
mast  be  "one  upon  which  a  suit  might  be 
maintained  by  the  defendant  against  the 
plaintiff  in  the  suit,"  or  one  arising  out  of 
the  transaction  set  forth  In  the  complaint 
as  the  foundation  of  the  plaintiff's  claim, 
or  one  in  some  way  connected  with  the 
subject  of  the  suit.  Hill's  Code.  §  393. 
The  matters  here  pleaded  are  of  purely 
legal  cognisance,  in  no  way  connected 
with  the  subject  of  the  suit  or  arising  out 
of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  plaintiff's 
claim,  and  therefore  do  not  come  within 
the  provision  of  the  statute  governing 
coanterclalms  in  equity.  It  was  so  held 
in  Burrage  v.  Mining  Co.,  12  Or.  169.  6  Pac. 
Rep.  766,  and  that  case  is  decisive  of  the 
question  here.  The  decree  is  therefore  re- 
versed, and  the  cause  remanded,  with  di- 
rection to  sustain  the  demurrer. 


House  v.  F0WI.E. 
(.Supreme  Court  of  Oreaon.    April  30, 1898.) 
Dower  —  Divestitcbb  —  Release  to  Husdakd — 
Sale  of  Lasds  to  Pat  Dbcbdent's  Debts- 
Estoppel— Subhooation. 

1.  In  Oregon,  a  conveyance  or  release  by  a 
wife  to  her  husband  of  her  inchoate  right  of 
dower  is  void.  House  v.  Fowle,  20  Or.  163,  35 
Pac.  Rep.  376,  followed. 

2.  A  sale,  by  order  of  the  county  court,  of  the 
lands  of  a  decedent,  for  the  payment  of  his  debt-s. 
does  not  divest  the  widow  of  her  dower. 

3.  A  widow  is  not  estopped  to  assert  her 
dower  in  land  sold  by  order  of  court  to  satisfy 
decedent's  debts  because  sbe  assured  the  pur- 
chaser that  ttie  title  was  good,  and  did  not  in- 
timate her  intention  to  claim  the  same. 
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•  4.  Where  the  proceeds  of  decedent's  lands. 
Hold  by  order  of  court,  were  applied  to  the  pay- 
ment of  a  mortgage  made  by  him  and  his  widow, 
the  purchaser  wus  subrogated  to  the  rights  of 
the  mortgagee  as  against  the  widow's  claim  to 
duwer.    Stkahan,  C.  J.,  dissenting. 


Appeal  from  circuit  court,  Benton  coun- 
ty; U.  P.  UoisK,  JadKd.    Modltied. 

The  facts  fully  appnar  io  the  tollowiog 
Btatement  by  Strauan,  C.  J.: 

The  plaintiff, Temperance  House,  alleges 
)n  her  complaint  that  she  is  the  owner  for 
her  lifetime  and  a  tenant  Inconimou  with 
the  defendant  in  the  roal  property  in  con- 
troversy ;  that  the  defendant  owns  the 
said  real  property  in  fee  simple,  subject  to 
the  life  estate  o(  the  plaintiff  therein ;  that 
the  plalntlCf  and  defendant  are  unable  to 
agree  as  to  a  division  of  the  above-de- 
scribed property.  Prays  that  the  court 
determine  the  respective  rights  of  the  par- 
ties, and  partition  according  to  their  re- 
spective interests.  The  answer,  after  de- 
nying each  allegation  of  the  complaint, 
alleged  a  further  <iefeuse  as  follows:  That 
•on  or  about  the  Ist  day  of  October,  18M7. 
be  l>ecaine  the  purchaser  of  the  lands  de- 
scribed in  the  plaintlH's  complaint;  that 
said  lands  belonged  to  the  estate  of  K.  M. 
Montgomery,  who  died  at  Corvnllis,  Ben- 
ton county,  Or.,  on  the  3d  day  uf  April, 
1886;  that  said  estate  was  administered 
upon  in  said  county  of  Benton  by  S.  Li. 
8hedd,  and  said  lands  v/ere  sold  by  order 
of  the  county  court  of  said  county  of  Ben- 
ton, in  the  state  of  Oregon,  to  pay  a  bal- 
ance of  $1,800  then  due  on  a  mortgage  on 
said  lands,  and  for  other  purposes,  and 
that  said  lands  were  ordered  tube  sold 
by  said  county  court  at  Dallas  on  the  Ist 
day  of  October,  3887,  and  were  bid  off  by 
this  defendant  at  said  sale  for  the  sum  of 
$3,505,  which  bid  was  accepted  and  the 
lands  struck  off  to  him  by  the  said  admin- 
istrator; that  said  lands  were  advertised 
and  sold  in  a  body,  without  any  reservation 
of  dower  or  other  Interest  in  said  lands; 
that  the  defendant  observed  the  utmost 
caution,  and  before  the  sale  saw  the  plain- 
tiff, and  informed  her  that  he  intended  to 
bid  on  said  lands  at  the  sale  then  adver- 
tised, it  everything  was  fair,  and  there 
was  a  good  and  perfect  title  to  the  same. 
The  plaintiff  informed  the  defendant  that 
the  title  was  good;  and  the  defendant 
learning  that  she  was  represented  by 
counsel  learned  In  the  law,  and  that  said 
sale  was  conducted  under  the  direction  of 
the  county  court,  this  defendant  had  the 
utmost  confidence  that  everything  was 
and  would  be  conducted  In  the  utmost 
good  faith  and  fairness.  Said  plaintiff 
represpnted  to  the  defendant  that  said 
lands  were  free  from  all  incumbrances, 
and  that  the  plaintiff  did  not  then  or  at 
any  time  give  any  intimation  that  she 
claimed  any  dower  or  other  interest  in 
said  lands.  And  defendant  alleges  that 
after  said  lands  were  bid  off,  and  before 
the  money  was  paid,  he  sought  another 
Interview,  for  the  purpose  of  ascertaining 
H  there  was  any  obstacle  in  the  way  of 
his  acquiring  a  good  and  perfect  title  to 
said  lands,  and  the  whole  of  them,  and 
the  plaintiff  assured  the  defendant  that 
bis  title  was  good,  and  at  no  time  gave 


any  intimation  that  she  then  claimed  or 
Intended  to  claim  any  interest  or  dower 
therein.  AnrI  defendant  alleges  that  the 
plaintiff  fully  and  clearly  understood  that 
the  defendant  was  seeking  to  find  out  it 
there  was  aoy  defect  of  title  or  obstacle 
to  his  acquiring  a  full  and  complete  title 
to  said  lands,  and  to  the  whole  thereof; 
and  defendant  alleges  that  the  plaintiff 
fraudulently  concealed  her  intention  to 
claim  dower  therein,  and  that  the  defend- 
ant was  misled  thereby.  Defendant  al- 
leges that  at  the  time  of  the  purchase  of 
said  land,  in  1887,  he  was  a  resident  of  the 
state  of  Iowa,  merely  sojourning  in  Ore- 
gon, intending  to  purchase  a  home  If  he 
found  one  suitable  and  to  be  liad  on  fair 
terms;  that  he  was  ignorant  of  the  laws 
of  Oregon  in  relation  to  what  constituted 
a  title  to  real  property,  but  that  he  trust- 
ed to  the  repreHentatlons  of  the  plaintiff, 
and  the  fact  that  it  was  under  the  direc- 
tion of  the  county  court.  The  defendant 
alleges  that  he  paid  a  full  consideration 
for  said  lands  at  the  time,  and  of  the 
whole  thereof;  that  he  wonld  not  have 
paid  $.3,5()3,  or  any  other  sum,  had  he 
known  it  was  subject  to  dower,  and  that 
the  plaintiff's  claim  of  dower  is  a  complete 
surprise  to  him ;  that  since  his  purchase 
be  lias  made  lasting  and  valuable  improve- 
ments on  the  buildings  on  said  lands  tu 
the  value  of  flOO,  in  clearing  lands  9riO,and 
repairing  fences  fl50;  that  on  the  9th 
day  of  January,  1885,  the  plaintiff  and  her 
then  husband, K.M.  Montgomery,  now  de- 
ceased, Joined  In  a  mortgage  on  the  por- 
tion of  lands  first  described  in  plaintlU's 
complaint, a  copy  of  which  said  mortgage 
is  annexed  to  the  answer  as  Exhibit  A ; 
that  plaintiff  and  her  then  htisband  bor- 
rowed the  sum  of  i|;2,500,  and  secured  the 
same  by  the  mortgage  on  said  land,  ut 
one  Elizabeth  Smith ;  that  said  mortgage 
was  duly  executed  by  plaintiff  and  her 
said  husband,  and  duly  recorded  In  Polk 
county.  Or.,  and  was  never  foreclosed  or 
paid,  except  in  part;  that  91,800  of  said 
mortgage  was  due  and  unpaid  at  thedate 
of  said  sale,  and  that  said  sale  was  for  the 
purpose  of  providing  funds  for  the  pay- 
ment of  the  amount  due  and  unpaid  on 
said  mortgage,  and  to  provide  for  the 
plaintiff's  support,  and  the  payment  of 
debts  and  the  costs  of  administration; 
that  the  mortgage  was  a  lien  on  said 
lands,  and  was  paid  by  said  defendant, 
and  that  said  defendant  became  thereby 
subrogated  to  the  rights  of  said  mortga- 
gee, and  holds  said  mortgage  against  said 
plaintiff  for  the  payment  of  said  91,800  and 
Interest  from  the  date  of  payment,  which 
amount  would  be  more  than  half  the  value 
of  said  lands;  and  that  the  plaintiCf  could 
in  no  event  he  entitled  to  more  than  the 
residue  of  said  lands  after  the  payment  of 
$1,800  and  the  interest  thereon.  The  an- 
swer then  alleges  that  ou  the  24th  day  of 
March,  1880,  the  plaintiff,  for  a  valuable 
consideration,  sold  and  conveyed  to  her 
husband,  R.  M.  Montgomery,  all  her  in- 
terest and  dower  In  said  real  property; 
and  that  such  sole  bad  been  adjudged  void 
by  the  circuit  and  supreme  courts  at  the 
suit  of  the  plaintiff  It  is  then  alleged 
that  Montgomery  made  said  purchase  In 
good  faith,  and  that  the  money  which  the 
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plalntlS  received  bad  never  been  paid  back 
to  bim ;  tbat  tboagh  fSOU  Is  the  conaider- 
ation  named  In  Bald  deed,  tbe  real  consid- 
eration was  $1,000;  tbat  Bald  deed,  and 
tbe  acquiescence  ol  tbe  plaintiff  In  tbe  sale 
of  said  lands,  operated  as  a  fraud  on  the 
defendant;  tbat  said  line  of  conduct  was 
adapted  to  deceive  and  defraud  tbe  defend- 
ant; and  that  defendant  ousiht  to  be  aub- 
ro^ated  to  the  rights  of  Montgomery, 
and  recover  the  full  compensation  for  said 
dower.  Tbe  reply  denies  all  tbe  new  mat- 
ter In  tbe  answer.  Tbu  cause  was  referred, 
and  the  evidence  taken  In  writing;  and  at 
tbe  bearing  the  court  found  the  equities 
with  the  plaintiff,  and  made  a  decree  of 
partition,  from  which  the  defendant 
brought  thlB  appeal. 

F.  A.  Cbeaoweth,  for  appellant.  Daly, 
Sibley  &  Eakin,  for  respondent. 

Strahan,  C.  J.,  [after  stBttng  tbe  facts 
as  above.)  No  question  as  to  tbe  suffi- 
ciency of  the  pleadings  was  made  in  the 
court  below  or  in  this  court  by  either 
party,  and  therefore  they  will  not  be 
farther  noticed. 

1.  It  is  conceded  by  the  stipulation  on 
file  that  1<.  M.  Montgomery  died  seised  of 
the  land  in  controversy,  and  that  at  the 
time  of  bis  death  tbe  plaintiff  was  bis 
wife,  and  that  be  died  intestate.  Tbe 
plaintiff  Is  therefore  entitled  to  dower  iu 
said  lands,  unless  some  of  the  matters  al- 
leged In  tbe  answer  defeats  It.  A  suit  be- 
tween these  same  parties  wan  before  this 
court,  Involving  the  same  real  property, 
and  is  reported  in  20  Or.  163,  25  Pac.  Rep. 
376.  In  tbat  cast:  the  plaintiff  sought  to 
recover  ber  dower,  and  the  defense  was  a 
deed  made  by  her  to  her  then  husband, 
R.  M.  Montgomery,  in  his  lifetime;  and 
we  beld  that  the  statutes  of  this  state,  en- 
abling husband  and  wife  to  contract  with 
each  other,  did  not  extend  to  or  include 
estates  or  interests  growing  out  of  tbe 
marriage  relation.  So  that  the  effect  of 
tbat  deed  which  is  here  pleaded  and 
offered  in  evidence  may  be  dismissed  with- 
oat  further  remark. 

2.  The  next  defense  relied  upon  is  that 
tbe  defendant  purchased  said  real  estate 
at  a  sale  made  by  the  administrator  of  R. 
M.  Montgomery,  deceased,  by  order  of  the 
county  court  of  Benton  county,  for  the 
payment  of  the  debts  of  said  deceased. 
No  doubt  it  Is  competent  for  the  legis- 
latore  to  provide  that  at  suub  sales  the 
widow's  dower  shall  also  pass  to  tbe 
purchaser,  and  that  she  may  receive  In 
money  such  proportion  of  the  proceeds  of 
the  sale  as  would  adequately  represent 
her  interest  in  the  land;  but  it  has  not 
done  so  in  this  state,  and  therefore  au- 
thorities under  statutes  differing  from 
our  own  on  tbat  subject  could  have  no 
application.  The  construction  of  our 
statute  aotboriclng  sales  by  administra- 
tors to  pay  debts  of  the  deceased  has  been, 
over  since  its  enactment,  that  such  sales 
did  not  affect  the  widow's  dower.  Nor 
does  an  execution  sale  of  the  husband's 
lands,  whether  made  while  he  is  living  or 
after  his  death,  transfer  the  wife's  dower, 
whether  Inchoate  or  otherwise,  to  the 
purchaser. 

3.  Tbe  defendant's  next  contention   is 


that  under  the  particniarfaets  of  this  case 
tbe  plaintiff  is   estopped  from    claiming 
ber  dower.    The  facts  relied  upon  to  cre- 
ate tbe  estoppel  are  fully  set  out  In   the 
defendant's  answer,  but  we  think  they  are 
entirely  Insufficient.    It  may  be  conceded, 
and  no  doobt  is  true,  that  the  defendant 
acted   in   tbe   most   perfect   good    faith. 
There  is  nothing  shown  indicating  bad 
faith  on  either  side.    Tbe  defendant  was 
chargeable  with  notice  of   what  the  stat- 
utes contain,  and  of  the  nature  of  the  title 
he  woald  acquire  at  such  sale.    In  addi- 
tion to  this  the  rule  of  caveat  emptor  ap- 
plies to  all  Judicial  sales  in  this  state.     It 
was  the  defendant's  privilege  and  htadaty 
to  Investigate   the  title  before  tbe  sale, 
and  for  tbat  purpose  to  employ  such  as- 
sistance as  he  might  debm   necessary,  but 
be  did  not  resort  to  the  usual  methods  tu 
ascertain  tbe  state  of  the  title.    An  un- 
learned  woman,   unacquainted   with   the 
forma  of  conveyancing  or  tbe  methods  of 
buiilneBs,  could  not  be  regarded  as  a  safe 
guide  or  source  of  informatiun  from  whom 
tbe  true  state  of  the  title  could  be  learned. 
It  will   be  noticed  that  the  defendant  did 
not  ask  the  plaintiff,  at  either  of  tlie  con- 
versations he  had  with  her,  whether  sbe 
bad  or  claimed   any  interest  in   tbe  land, 
as  dower  or  otherwise.    What  she  told 
him   was  that  the  title  was  good.    That 
statement  was  literally  true,  and  it  is  not 
equivalent  to  tbe  statement  that  she  had 
no  dower  In  the  land,    and   that,  if  be 
would  purchase  at  the  sale,  he  would  ac- 
quire a  fee-simpie  title,  free  from  all  In- 
cumbrances.   It  does  not  anywhere  ap- 
pear that  tbe  defendant  relied  upon  the- 
statements    or    representations     of    the 
plaintiff,  and  was  thereby  induced  to  make 
the  purchase.      What  the  defendant  did 
rely  upon   was   that  he  ascertained   that 
the  plaintiff  was  represented   by  counsel 
learned  In  tbe  law,  and  tbat  said  sale  was 
conducted    under   the    direction    of    the 
county  court.    These  facts  induced    the 
defendant  to  believe  that  everything  was 
and   wonid  be  conducted  iu  the  utmost 
good  faith  and  fairness.    The  principles  of 
the  law  of  estoppel  sought  to  be  applied 
to  this  case  are  too  elementary  to  require 
anything  more  than  a  reference.    2  Herm. 
Estop.  §  960. 

But  tbe  defendant  contends  thatinas- 
much  as  there  was  a  mortgage  at  the 
time  of  the  sale  by  the  administrator  for 
about  91,8041  and  interest,  and  that  a  part 
of  the  purchase  money  paid  by  the  defend- 
ant to  the  administrator  was  uRcd  bj'  bim 
to  pay  off  the  mortgnge,  the  defendant 
ought  to  be  subrogated  to  the  rights  of 
tbe  mortgagee.  If  that  were  so,  it  is  not 
perceived  how  it  could  be  available  as  a 
defense  in  this  case.  Tbe  Code  expressly 
authorizes  lienbolders  to  be  made  defend- 
ants in  partition  suits,  except  those  who 
have  lienH  by  Judgment  or  decree.  Hill's 
Code,  §  425.  But  on  what  ground  can  the 
defendant  claim  to  be  Rubrogated?  He 
was  not  a  party  iutbren ted  iu  tbe  prop- 
erty affected  by  tbe  mortgage,  and  did 
not  in  fact  pay  off  the  moi-tgage.  What 
be  did  was  to  pay  to  tbe  administrator 
conducting  the  sale  the  amount  of  bis  bid, 
and  the  adminlBtratnr  applied  the  money, 
or  so  much  as  was  nocessary.  In  payment 
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of  the  mortgasre.  SabroKatlon,  an  a  mat- 
ter of  right,  Independently  of  agreement, 
takes  place  only  for  the  beuetit  of  Insar- 
ere;  or  of  one  who,  being  hlinaelf  acred- 
Itor,  bag  aattsfied  the  Hen  of  a  prior  cred- 
itor; or  for  the  benefit  of  a  purcliaser 
'Who  has  eztlngalshed  an  incumbrance  up- 
on the  estate  which  he  has  purchased: 
ur  of  a  co-obligor  or  surety  who  has  paid 
the  debt  which  ought.  In  whole  or  In  part, 
to  have  been  met  by  another;  or  of  an 
heir  who  has  paid  the  debts  of  the  suc- 
cession;  or  of  one  who  has  paid  his  own 
debt,  the  burden  of  which  has  for  a 
valuable  consideration  been  assumed  by 
another.  Sheld.  Hnbr.  §  8.  The  facts  of 
this  case  do  not  bring  It  within  this  au- 
thority, or  any  adjudged  case  we  have 
been  able  to  find.  When  a  purchaser  ex- 
tinguishes an  Incumbrance  upon  an  estate 
which  he  has  purchased,  be  may  be  sub- 
rogated ;  but  the  defendant  did  not  pur- 
chase the  plaintiff's  dower.  It  was  not 
sold,  nor  could  It  be  sold.  In  that  proceed- 
ing. It  was  the  estate  of  the  Intestate 
which  was  sold  to  pay  bis  debts,  and  the 
money  which  was  received  at  the  sale  was 
applied  for  that  purpose,  and  no  other. 
When  the  debt  which  the  Intestate  owed 
was  paid  by  the  administrator,  as  a  nec- 
essary consequence,  1^  released  the  plain- 
tiff's dower  from  the  mortgage.  The  pay- 
ment of  that  debt  and  the  release  of  the 
plaintiff's  Interest  was  a  duty  which  the 
iutestate  owed  to  her  In  bis  life-time,  and 
the  same  duty  devolved  on  his  adminis- 
trator by  his  death.  Besides,  It  cannot 
be  denied  that  the  plaintiff's  equity  to 
have  the  proceeds  of  that  sale  applied  in 
exoneration  of  her  property  covered  by 
the  mortgage  is  as  strong  as  the  defend- 
ant's claim  to  keep  the  lien  alive  for  his 
beneBt.  If  the  wife  had  been  Indebted,  or 
if  her  interest  in  the  land  had  been  sold 
with  the  deceased  husband'sinterest,  there 
would  have  been  more  foundation  lor  the 
appellant's  contention.  But,  in  addition 
to  this.  If  the  sale  at  which  the  defendant 
purchased  bad  been  upon  a  decree  of  fore- 
closnre  which  would  have  carried  the 
piaintin's  interest  In  the  land,  as  she  whs 
a  party  to  the  mortgage,  still  she  would 
have  hod  her  dower  in  the  purchase 
money,  to  be  ascertained  and  paid  to  her 
after  paying  off  the  mortgage.  Rutler  v. 
Smith.  IW  Or.  1^6,  25  Pae.  Rep.  381.  It 
may  be  conceded  that  "subrogation  is 
founded  on  the  principles  of  equity  and 
benevolence."  Webster's  Appeal,  86  Pa. 
St.  409.  But  to  render  Its  application 
practical  the  claim  must  have  substantial 
equity,  growing  out  ot  the  nature  of  the 
transaction  itself,  and  it  niust  not  work 
a  wrong  or  tnjurv  to  another.  Erb's  Ap- 
peal, 2  Pen.  &  W.  296. 

For  these  reasons,  I  think  the  decree  ap- 
pealed from  ought  to  be  affirmed.  But  my 
associates  are  of  the  opinion  that  under 
the  peculiar  facts  of  this  case,  «vhich  are 
unnecessary  to  detail,  as  disclosed  by  this 
record,  the  defendant  has  brought  himself 
within  the  doctrine  ot  equitable  subroga- 
tion, and  should  he  subrogated  to  the 
rights  of  the  mortgagee,  whose  mortgage 
was  an  Incumbrance  on  plaintiff's  dower, 
and  which  was  paid  with  the  money  ot 
defendant.    It  follows,  therefore,  that  the 


decree  ot  the  court  below  mnst  be  modi* 
fled,  and  a  decree  entered  in  accordancA 
with  the  opinion  of  tbe  malority  of  this 
court. 


Johnston  v.  Letson  et  ut. 

(Supreme  Court  of  ArUona.  Jan.  16, 1893.) 
Apfbai.  Bond — W^hkn  BorrioisNT. 
Under  Rev.  Bt.  %  869,  providing  that  on 
ai»peal  appellant  shall  execute  a  bond  payable  to 
appellee  in  a  sum  at  least  double  tbe  probable 
amount  of  tbe  costfl  of  tbe  suit  in  all  courts,  and 
oooditioned  that  appellant  sball  prosecute  his  ap- 
peal with  effect,  au  undertaking  that  appellant 
will  pay  all  costs  awarded  against  him  on  his 
appeal,  not  exceeding  a  certain  sum,  and  whioh 
is  not  made  payable  to  appellee,  and  not  condi- 
tioned that  appellant  will  prosecute  his  appeal 
with  effect.  Is  insufficient. 

Appeal  from  district  court,  Cochise  coun- 
ty. 

Action  by  C.  O.  Johnston  against  J. 
Letson  and  others.  Judgment  for  defend- 
ants.  Plaintilf  appeals.   Appeal  dismissed. 

George  G.  Berry,  for  appellant.  J&meH 
Rellly,  for  appellees. 

OooDiNri,  C.  J.  In  this  action  motion  is 
filed  to  dismiss  appeal  because  this  cunrt 
has  no  jurisdiction  of  tbe  case.  The  ob- 
jection to  tbe  jurisdiction  is  based  on  the 
absence  of  a  bond  such  as  required  by  the 
statute.  While  this  court  desires  to  de- 
cide every  case  on  its  merits,  it  cannot 
take  jurisdiction  contrary  to  the  statutes 
of  the  territory.  Section  859,  c.  2(1,  tit.  15, 
specifically  provides  what  kind  of  a  bond 
shall  be  given  on  appeal.  It  provides, 
among  other  things,  that  the  appellant 
shall  execute  a  bond  payable  to  the  appel- 
lee in  a  sum  at  least  double  the  probable 
amount  ot  tbecosts  of  tbe  suit  of  both  tbe 
appellate  court  and  tbe  court  below,  to 
be  fixed  by  the  clerk,  and  conditioned  that 
such  appellant  shall  prosecute  his  appeal 
with  effect,  and  shall  pay  all  the  costs 
which  have  accrued  In  tbe  court  below, 
or  which  may  accrue  in  the  appellate 
Court.  In  this  case  there  is  no  bond,  but 
an  undertaking.  If  the  undertaking  com- 
plied with  tbe  requirements  of  the  statutes 
necessary  to  give  this  court  jurisdiction, 
the  form  ot  the  instrument  wo  might  dis- 
regard ;  but  the  essential  elements,  made 
essential  by  tbe  statutes,  we  cannot  over- 
look. 

1  The  undertaking  Is  not  made  payable 
to  the  appellee,  nor,  for  that  matter,  to 
any  one  else. 

2.  The  undertaking  is  to  pay  "all  dam- 
ages and  costs  which  may  be  awarded 
agaiuRt  him  on  appeal,  not  exceeding 
three  hundred  dollars."  The  statute  pro- 
vides that  a  bond  shall  be  "in  a  sum  at 
least  double  tbe  probable  amount  ot  the 
costs  of  the  suit  of  both  the  appellate 
court  and  the  court  below,  to  be  fixed  by 
tbe  clerk,  conditioned  that  the  appellant 
shall  pay  all  other  costs  which  have  ac- 
crued In  the  court  below,  or  which  may 
accrue  In  the  appellate  court."  The  Ian- 
gnage  ot  tbe  undertaking  is  "that  the  said 
appellant  will  pay  nil  damages  and  costs 
which  ma3'  be  awarded  against  him  on 
the  appeal,  not  exceeding  three  hundred 
dollars,  to  which  amount  we  acknowl- 
edge   ourselves     jointly     and     severally 
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bound.  *  This  to  not  the  nndertaklnsr  or 
bond  required  by  the  abure  statute.  By 
the  statute  the  condltlou  of  the  bond  must 
be  to  "pay  all  the  costs  which  have  accrued 
ill  the  court  beiow,  or  which  may  accrue 
In  the  appellate  court."  A  bond  limiting 
the  amouDt  to  $300,  ur  any  other  sum,  is 
not  a  compliance  with  the  statute.  If 
we  assume  that  f  300  was  double  the  prob- 
able amount  of  costs  as  estimated  by  the 
clerk,  the  bond  would  not  be  aufilclent. 
The  estimate  ot  the  clerk  does  not  dispense 
with  the  requirement  of  the  statute  that 
the  sureties  shall  be  held  for  all  the  costs 
of  the  court  below  and  the  appellate  court. 
3.  The  bond  is  not  conditioned  that  ap- 
pellee will  prosecute  bis  appeal  with  effect. 
We  would  again,  as  this  court  has  done 
before,  urge  upon  the  profeseion  the  ne- 
cessity of  adhering  to  the  requirements  ot 
the  statutes,  ut  least  in  matters  of  sub- 
stance, and  express  our  regret  that  in  too 
many  cases  the  rights  ot  parties  cannot 
be  protected  in  this  court  tor  the  want  of 
Jurisdiction,  in  some  cases,  and  the  failure 
of  counsel  to  present  a  record  on  which 
this  court  can  consider  the  errors  com- 
plained of  in  tho  court  below,  In  other 
cases.    Tbe  appeal  will  be  dismissed. 

KiBBBT  and  Sloan,  JJ.,  concur. 


(t  Ariz.  346) 

YODBEB  V.  TERRITOBT. 

(Supreme  Covat  qf  Arizuna.  Jan.  16, 1893.) 
Horse  STSiXJKa — Btcdbnob  or  Acooufliob. 
1.  On  a  trial  for  stealing  a  horse,  It  was  error 
for  the  court  to  refuse  to  permit  defendant  to  ask 
a  self-confessed  accomplice  if  tbe  latter  did  not 
testify  in  the  examining  court  that  ha  (the  ao- 
oompllce)  took  the  horse. 

i.  It  was  error  to  permit  a  witness  to  testify 
to  a  conversation  with  defendant,  in  which  the 
latter  said  that  ha  had  been  arrested  for  robbing 
the  gOTemmant,  and  that  It  coat  him  a  good  deal 
of  money  to  get  out  of  it,  since  it  had  no  connec- 
tion with  the  crime  charged,  and  tended  to  prej- 
udice the  jury. 

Appeal  from  district  court,  Yavapai 
county;  Jambs  H.  Wuioht,  Judge. 

William  Youree  was  convicted  of  lar- 
ceny, and  appeals.    Reversed. 

Herndon  A  Hawkins  and  Wilson  A  Nor- 
rts,  for  appellant.  Tbe  Attorney  General 
and  a.  D.  Rosa,  Dist.  Atty.,  tor  the  Terri- 
tory. 

GooDiNO,  C.  J.  Tbe  record  In  this  case 
discloses  the  fact  that  appellant  was  con- 
victed of  tho  crime  of  larceny — the  theft  of 
a  horse — by  the  testimony  of  a  self-con- 
fessed accomplice  in  the  crime.  If  It  can  be 
said  that  there  was  corroborating  evi- 
dence at  all,  it  was  of  the  most  light  and 
unsatisfactory  character.  This  witness, 
Oliver  Mathews,  alias  Moore,  was,  on  his 
own  statement,  more  active  in  the  crime 
than  the  appellant,  and  outside  of  his  evi- 
dence and  the  little  and  uncertain  evidence 
of  his  brother,  who  had  come  from  Texas 
to  help  him  out  of  his  trouble,  there  was 
no  evidence  whatever  to  connect  tbe  ap- 
pellant with  the  crime  charged  In  the  in- 
dictment. We  will  only  notice  two  ot  tlie 
errors  apparent  In  the  record. 

First.  The  self-confessed  accomplice, 
Mathews,  alias  Moore,  had  testified  that 


tbe  Btolen  borse  wasbroagbt  Into  camp  by 
Joe  Yoaree,  the  brotberoftbe  accused.  He 
was  asked  the  question,  '  Did  you  not  tes- 
tify in  the  examining  court  tbatyon  really 
were  the  party  that  had  taken  this  horse?  *" 
Objection  was  made  to  this  question,  and 
theobjectlon  sustained,  and  exception  tnk- 
en.  We  think  the  witnessshould  have  been 
required  to  answer  this  question.  It  be 
did  BO  testify  before  the  examining  court, 
bis  testimony  there  was  materially  dlQer- 
ent  from  bis  testimony  nn  the  trial.  It  be 
bad  denied  so  stating,  thedefendant  roigbt 
have  proceeded  to  Impeach  his  testimony 
by  other  witnesses  after  laying  the  proper 
foundation.  If  hehadmadecontradictory 
statements,  and  had  so  admitted,  or  it 
had  been  proved  by  other  witnesses,  thin 
fact,  in  connection  with  the  discredit  at- 
taching to  him  as  a  confessed  accomplice, 
might  have  entirely  destroyed  his  evidence 
before  the  Jury;  and  without  his  evidence 
there  was  nothing  to  sustain  a  verdict  of 
guilty. 

Tbe  other  error  apparent  on  tbe  record 
was  tbe  evidence  ot  tbe  witness  H.  A. 
Owens,  admitted  over  the  objection  ot  the 
defendant.  This  witness  was  permitted 
to  testify  that  on  his  way  to  Harqua  Hala 
he  saw  tbe  defendant  (appellant)  camped 
out  in  the  bushes.  Tbe  following  quea- 
tions  were  put  and  auswersmade:  "Ques- 
tion. Was  any  one  else  camped  there? 
Answer.  Yes,  sir;  some  Mexican  team- 
Bters.  Q.  Which  way  were  you  traveling 
at  that  time?  A.  Out  to  Harqua  Hala. 
Q.  Which  way  was  he  traveling  7  A.  To- 
wards Harqua  Hala.  Q.  Wbatdid  beaay 
he  was  going  for?  A.  He  did  not  say.  He 
said  he  was  arrested  down  there  tor  rob- 
bing the  government,  and  said  it  cost  a 
good  deal  of  money  to  get  out  ot  it. "  Tbe 
above  answer,  it  is  needless  to  say,  was 
well  calculated  to  prejudice  tbe  minds  of 
tbe  Jury,  and  bear  heavily  against  tbe  pris- 
oner. It  had  no  sort  of  connection  with 
thecommlsslon  of  the  crimecbarged  In  tbe 
Indictment.  It  is  true  that  it  was  not  an 
admission  that  he  wasgullty  of  thecrimeof 
robbing  thegovemment.  But  to  say  that 
such  evidence  would  not  operate  to  the 
prejudice  of  the  defendant  wonld  be  to 
hold  that  no  irrelevant  evidence  could 
operate  to  the  prejudice  of  a  person  charged 
with  crime.  None  ot  the  evidence  of  this 
witness  had  the  slightest  connection  witii 
the  crime  charged.  The  defendant  had 
no  horses  with  him  that  the  witness  saw. 
No  allusion  was  made  to  the  crime,  nor 
was  the  conversation  near  the  scene  ot  tbe 
crime,  so  far  as  the  evidence  shows.  We 
deem  it  unnecessary  to  consider  the  other 
errors  complained  of.  The  Judgment  wUl 
be  reversed,  and  a  new  trial  granted. 

KiBBBT  and  Sloan,  JJ.,  concor. 


■"~^"~"  (»  Wyo.  891) 

BoAKO  or  Cou'ss  or  Convebbe  Countt  t. 

BCRNS. 

(Supreme  Court  vf  ITj/omdiff.    April  19^  tSSS.) 

CooMTr  Taiasubbbs— t}A.i.ARiBB— CHAXeaa  Dm- 
INO  Tbbk  ov  Orvica. 
1.  Under  Const,  art.  14,  |  8,  making  olasaw 
for  connties  aooording  to  their  assessed  ralna- 
tion,  and  fixing  the  maximum  salaries  "per  year* 
that  con  be  paid  treasurers  of  counties  within 
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the  wreral  elasaes,  and  Iiaws  1690-01,  o.  G6,  pre- 
scribing the  "annual"  aalarr  of  treasnrers  of 
connties  of  the  several  classes,  the  aalarr  most 
oontlDve  the  same  throughout  an  offloiu  year, 
and  cannot  be  more  or  less  for  the  Isst  than  the 
flrst  part,  though  an  assessment  made  within 
the  year  shows  that  It  has  an  "assessed  valoa- 
tion  "  of  a  higher  or  lower  class. 

a.  Const,  art.  8,  |  38,  providing  that,  "except 
as  otherwise  provided  in  this  constitution,  no  law 
shall  extend  the  term  of  any  public  otacer.  or  in- 
crease or  diminish  his  salary  or  emolument,  after 
his  election  or  appointment, "  prevents  a  change 
in  the  salary  of  a  county  treasurer  during  the 
term  of  his  otBoe  by  reason  of  a  change  in  the 
"assessed  valuation*  of  the  county  which  would 
place  It  in  a  higher  or  lower  class,  and  the  oper- 
ation of  a  law  enacted  before  his  election  provid- 
ing different  salaries  for  counties  of  different 
classes  according  to  their  assessed  valuation. 
CoMi.wAT,  J.,  dissenting. 

Error  to  district  coort.  Converse  coan- 
ty ;  Richard  H.  8cott,  Judge. 

Action  liy  N.  E.  Burns  tig&ia«t  the  coun- 
ty commissioners  ol  the  connty  ot  Con- 
verse for  salary  as  connty  treasurer. 
Judi^ment  for  plaintiff.  Defendant  brings 
error.    Ueversed. 

C.  C.  Wrigbt,  for  plaintiff  in  error.  A.  C. 
Cawphell  and  H.  W,  Breckona,  tor  defend- 
ant In  error. 

Qboesbeck,  C.  J.  This  canse  was  aob- 
mitted  to  the  trial  court  on  an  agreed 
statement  of  facts.  From  this  it  appears 
that  the  defendant  In  error  was  elected 
to  the  ofBce  of  treasurer  of  Converse  conn- 
ty at  the  flrst  state  election,  held  Septera- 
her  11, 1890,  for  the  term  of  two  years  com- 
mencing on  the  first  Monday  of  January, 
1891,  and  that  he  qualified  as  such  officer, 
assumed  the  duties  of  his  office  on  said 
day  of  the  beginning  of  his  term,  and  con- 
tinued to  act  as  such  officer  until  the  1st 
day  of  October,  1891.  The  first  state  legis- 
lature, by  an  act  approved  January  10, 
1891,  classified  the  several  connttes  of  the 
state  on  the  basis  ot  the  assessed  Talua- 
tion,  (or  the  pnrpose  ot  determining  the 
salaries  to  be  paid  to  county  officers;  and 
Converse  connty,  being  a  county  ot  the 
third  class,  as  defined  in  the  act,— that  is, 
having  then  an  assessed  valuation  ot 
more  than  $900,000  and  not  exceeding  f  2,- 
000,000,— Its  connty  treasurer  received, 
and  was  entitled  to  receive  nnder  the 
terms  ot  the  act,  an  annual  salary  ot 
f  1,000.  By  the  annual  assessment  for  the 
year  1891,  which,  it  Is  stipulated,  was 
finally  fixed  and  Itemised  according  to 
law  on  the  12th  day  ot  August,  1891,  the 
county  had  an  assessed  valuation  of  f 2,- 
126,347.61,  which  would  classify  It  as  a 
county  of  the  second  class  under  the  act, 
It  then  having  an  assessed  valuation  ot 
more  than  92,000,000  and  not  exceeding 
f6,000,000,  the  salary  of  the  treasurer 
of  such  second-class  county  T>elng  fixed  by 
the  statute  at  f  1,800  per  annum.  Defend- 
ant In  error  presented  to  the  board  of  the 
county  commissioners  uf  his  connty  on 
Octobers,  1891, his threeseparateclaims  or 
accounts  tor  services  as  county  treasurer, 
—one  (or  salary  for  the  month  of  July, 
1891,  tor  983.33:  one  (or  f  126.66  for  the 
month  ot  August,  being  $82.88  for  the  flrst 
12  days  of  that  month  and  $93.07  lor  the 
remainder  of  the  month;  and  one  for  the 
month  ol  September  tor  $150,— these  three 


accounts  aggregating  $309.88.  Prior  to 
the  18th  day  ot  August,  1891,  these  ac- 
counts computed  the  salary  ot  the  connty 
treasurer  at  the  rate  ot  $1,000  per  annam, 
and  from  that  date  at  the  rate  ot  $1,800 
per  annum.  The  county  board  allowed 
the  sum  of  $260,  reckoning  the  services  ot 
the  treasurer  at  the  rate  of  $1,000  per 
annum  tor  the  entire  time — three  months 
—covered  by  these  accounts,  and  rejected 
and  disallowed  the  excess  ot  $109.88.  The 
defendant  in  error  brought  suit,  and  ob- 
tained Judgment  in  the  district  court  tor 
Converse  county  tor  the  sum  dlsollowed 
by  the  board,  and  tbecounty  board  brings 
error  here. 

Before  proceeding  with  the  discnsslon 
of  the  points  involved  in  the  case.  It  is 
proper  to  call  attention  to  the  apparent 
mistake  in  the  agreed  statement  ot  tacts, 
to  the  effect  that  the  assessment  of  the 
connty  was  completed  (or  the  year  1891  on 
the  12th  day  ot  August  ot  that  year.  The 
papers  submitted  as  part  of  the  evidence 
of  the  case,  as  the  record  discloses,  show 
that  the  state  board  ot  equalization  noti- 
fied the  clerk  o(  Converse  county  that 
there  was  no  change  In  the  assessment  o( 
property  o(  said  connty  as  made  by  the 
county  board  o(  equalisation,  which  is 
composed  o(  the  county  commissioners,  In 
the  sum  of  $1,637,966.60,  and  appended 
Its  assessment  of  the  railway  and  tele- 
graph lines  in  said  county,— a  duty  by 
statute  to  be  performed  by  the  state 
board  exclusively,— in  the  snm  ot  $687,- 
382.11.  This  notice  ot  the  state  board  was 
dated  August  18,  1891,  and  was  filed  in 
the  office  of  the  county  clerk,  as  is  shown 
by  his  certificate,  on  the  27th  day  of  that 
month.  It  therefore  appears  that  the  as- 
sessment of  Converse  county  was  not 
completed  and  could  not  have  been  ascer- 
tained on  the  12tb  day  of  August,  1801,  the 
date  fixed  therefor  in  the  agreed  state- 
ment of  facts,  as  the  assesBnaent  of  the 
railway  and  telegraph  lines  must  be  en- 
tered on  the  assessment  roll  before  the  as- 
sessment could  be  fully  completed.  We 
have  nothing  before  us  to  show  the 
accurate  date  of  the  completion  ot  the 
assessment  except  the  agreed  statement 
of  tacts,  and  what  we  Judicially  know  from 
the  statnte,  that,  as  the  taxes  are  levied 
by  the  connty  board  on  the  first  Monday 
ot  September  ot  each  year,  it  may  be  pre- 
sumed that  the  assessment  roll  was  fully 
completed,  and  the  assessment  of  the  coun- 
ty ascertainable,  on  that  day  in  1S91.  The 
constitution  ot  this  state  (article  14,  S  1. 
"Salaries")  provides  that  "all  state,  city, 
connty,  town,  and  school  officers  (except 
Justices  ot  the  peace  and  constables  In 
precincts  having  less  than  fifteen  hundred 
population,  and  excepting  court  commis- 
Rioners,  boards  ol  arbitration,  and  no- 
taries public)  shall  be  paid  fixed  and  defi- 
nite salaries.  The  legislature  shall  from 
time  to  time  fix  the  amount  ot  such 
salaries  as  are  not  already  fixed  by  this 
constitution,  which  shall  In  all  cases  be  In 
proportion  to  the  value  of  the  services 
render  d  and  the  duty  performed."  Sec- 
tion 2  of  the  same  article  provides  that 
the  officers  excepted  In  the  foregoing  sec- 
tion 1  shall  have  fees,  which  they  shall 
accept  as  full  compensation,  and  that  all 
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other  state,  connty,  city,  town,  and  school 
nfflcere  (those  having  salaries  instead  o! 
fees)  shall  account  for  all  tees  received  by 
them,  and  pay  the  same  into  the  proper 
treasury  when  collected.  Section  3  ot  the 
8ame  article  provides  "the  salaries  ot 
county  offlcers  shall  be  fixed  by  law  with- 
in the  following  limits,"  and  then  follows 
the  maximum  limits  to  be  paid  to  the 
several  county  officers  enumerated.  The 
following  provisions  govern  the  salaries 
of  county  treasurers.  In  counties  having 
an  assessed  valuation  not  exceeding  92,- 
000,000  the  county  treasurer  shall  not  be 
paid  more  than  yi.OOU  per  year;  in  coun- 
ties having  an  assessed  valuation  of  more 
than  S2,000,000.  and  not  exceeding  f  5,000.- 
000,  the  county  treasurer  shall  not  bo  paid 
more  than  1(1,800  per  year;  in  counties 
having  more  than $5,000,000  assessed  valu- 
ation the  county  treasurer  shall  not  be 
paid  more  than  ¥2,000  per  year.  The  first 
state  legislature  obeying  this  constitu- 
tional direction  passed  the  act  referred  to, 
(chapter  55.  Sess.  Laws  Wyo.  1890-91,) 
classUying  tbe  counties  of  the  state,  in  the 
following  language:  "Section  1.  For  the 
pnrposes  ot  this  act  the  counties  of  this 
state  are  classified  ns  follows:  Counties 
having  more  than  five  million  dollars 
assessed  valuation  shall  be  counties  uf  the 
first  class;  counties  having  assessed  val- 
uation of  more  than  two  million  dollars, 
and  not  exceeding  five  million  dollars, 
shall  be  counties  of  the  second  class; 
counties  having  assessed  valuation  of 
more  than  nine  hundred  thousand  dollars, 
and  not  exceeding  two  million  dollars, 
shall  be  counties  of  the  third  class;  coun- 
ties having  an  assessed  valuation  ot  less 
than  nine  hundred  thousand  dollars  shall 
be  counties  of  the  fourth  class."  At  the 
time  of  the  passage  of  this  act  defendant 
in  error  had  already  commenced  his  term 
of  office.  His  connty  was  then  classified 
as  a  county  of  the  third  class,  and  he  was 
entitled  to  an  annual  salary  of  l|l,0()0. 
He  insists  that  by  the  assessment  of  IMOl, 
completed,  as  alleged  in  tbe  statement  of 
facts,  August  ]2th,  bis  county  having  au 
assessed  valuation  of  more  than  92,000,- 
000.  and  not  exceeding  95,000,000,  it  passed 
from  the  third  to  the  second  class,  and,  as 
its  treasurer,  he  at  once  became  entitled 
to  receive  a  salary  of  91,800  annually,  the 
compensation  fixed  In  the  act  for  such 
officers  ot  counties  of  the  second  class. 

It  was  conceded  in  argument  that  the 
legislature  had  a  right  to  fix  tbe  salary  of 
defendant  In  error  according  to  the  as- 
sussed  valuation  of  the  counties,  not  only 
by  virtue  of  these  provisions  of  article  14 
of  the  constitution,  but  by  the  closing 
clause  of  section  3i  of  article  3.  This  sec- 
tlon  reads  as  follows:  "  Except  as  other- 
wise provided  In  this  constitution,  no  law 
shall  extend  the  term  of  any  public  officer, 
or  increase  or  diminish  his  salary  or  emol- 
nment,  after  his  election  or  appointment; 
but  this  shall  not  be  construed  to  fortjid 
tbe  legislature  from  fixing  the  salaries  or 
emoluments  of  those  officers  first  el<«ted 
or  appointed  under  this  constitution.  If 
sach  salaries  or  enioluinents  are  nut  fixed 
by  its  provisions. "  Under  this  proviso  the 
compensation  could  be  fixed  even  during 
tbe  term,  as  the  defendant  In  error  was 


one  of  the  officers  first  elected  nnder  tbe 
constitution,  and  his  salary  was  not  deB- 
nitely  fixed  by  its  provisions.    The  first 
state  election  as  to  connty  officers    was 
valldatetl  and  legalized  by  law.    Ohapter 
9,  Sess.  Laws  1890-91.    The  law  providing 
for  the  compensation  of  county  treasurers 
In  force  at  the  time  of  the  first  state  elec- 
tion gave  a  percentage  on  the  moneytt  re- 
ceived and  disbursed  by  the  county  treas- 
urers, and  this  act  was  repealed  by  the 
statute  now  under  considerntloD.    It  was 
admitted  in  argument,  and  it  Is  too  plain 
to  be  disputed,  that  the  legisltttare  had  a 
right  to  pass  this  salary  act  after  the  elec- 
tion and  qualification  of  defendant  In  er- 
ror.   Another    point    arises    here,    wbicta 
was  not  presented  to  us,  but  which  we 
will  notice.    The  term  "public  officer"  bas 
been  held  to  apply  to  such  officers  only  as 
receive  salaries  from   the  state  trensnry, 
(Supervisors  v.  Hackett,21  Wis.  613 ;1  that 
It  applies  only  to  those  whose  offices  are 
created  by  the  constitution  itself,  and  as 
to  all  others  the  legislatnre  may  change 
their  term  of  office  or  compensation,  and 
such  change  of  term  or  cumpensution  will 
apply  as  well  to  the  officers  then  in  office 
ns  to  those  thf'reafter  to  he  elected,  (Doug- 
las Co.  V.  Timrap.  [Neb.]  49  N.  W.  Rep.  266.) 
It    was    held   otherwise  by    the  supreme 
court  of  Pennsylvania,  in    which  state  the 
coustitutlonal   inhibition   is    very    roueb 
like  ours.    A  county  solicitor  was  held  to 
be  a  public  officer,  (Lancaster  Co.  v.  Ful- 
ton, 128Pu.St.4.S18Atl.Ilcp.884:)  BO  wltb 
county     treasurers,     (Connty     of    Craw- 
ford  v.  Nash,  99  Pa.  Ht.  253;)  and  It  was 
said  by  the  same  court  in  Apple  v.  Craw- 
ford Co.,  105  Pa.  St.  303:  "That  the  sheriff 
[ot  Crawford  county]  Is  a   public  officer 
coming  within  the  operation  of  the  consti- 
tutional provisions  cannot  be  doubted." 
Every  oue  appointed  to  perform   a   public 
duty,  and  who   receives  compensation.  Is 
a  public  officer.    Foltz    v.  Kerlln,  105  Ind. 
221,  4  N.  E.  Hep.  439,  and  5  N.  E.  Bep.  672; 
U  S.   v.  Hurtwell,  B  Wall.  385;  Ricketts  v. 
Mavor.  67  How.  Pr.320:  Kehn  v.  State,  93 
N.  Y.  291;  State  ▼.  Stanley,  66  N.  C.  o'.t; 
State  V.  Goss,  69  Me.  22-  People  v.  Hurl- 
but,  24  Mich.  59. 

1.  Looking  to  the  legislation  on  the  sub- 
ject ofsalarlesof  couQty  officers  antecedent 
to  the  admission  of  tbe  state  Into  the 
Union,  but  after  tbe  convention  had 
framed  and  promulgated  the  constitution, 
and  after  it  had  been  ratified  at  the  polls, 
we  find  that  the  last  territorial  legislature 
regulated  the  salaries  of  nearly  all  of  the 
connty  officers,  ns  stated  In  the  two  acts 
relating  thereto,  according  to  tbe  assessed 
valuation  of  the  county  on  the  basis  of 
the  next  preceding  annual  assessment. 
Chapters  24,  46,  Sess.  Laws  Wyo.  T.  1890. 
Under  these  territorial  statutes  the  sal- 
aries of  the  county  officials  were  fixed  for 
tlie  entire  official  year,  bnginnlng  then,  as 
now,  on  the  first  Monday  of  Jauuary,  on 
the  basis  of  the  next  preceding  annual  as- 
sessment of  the  county,  which  would  nec- 
essarily be  concluded  and  determined  be- 
fore the  first  Monday  of  September  of  the 
preceding  year, — the  time  fixed  for  levying 
taxes.  If  these  territorial  acts  hnd  pro- 
vided tor  salaries  to  be  paid  to  all  county 
ofilcerStit  might  well  have  been  cousidered 
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a  leKlBlativo  Interpretation  of  the  meaning 
of  the  term  "  asseseed  ralnatlon, "  and  when 
tbia  was  to  be  ancertalned,  as  the  mem- 
bera  of  the  last  territorial  legislature  bad 
tbe  conatltatlon  before  them,  the  admia- 
•ion  of  the  slate  was  Imminent,  and  It 
might  be  presumed  that  nu  law  would  be 
passed  by  that  body  not  in  harmony  with 
tbe  written  will  of  the  people;  but  the 
cumpenaatlon  of  county  treaaorera  waa 
fixed  In  one  of  these  acts  as  a  percentage 
and  not  as  a  Szed  salary.  Tbe  act  of  the 
first  state  legislature  fixing  the  salaries 
of  county  oCQcers  does  not  attempt  to  con- 
strue the  words  "having  an  assessed  valu- 
ation," whether  according  to  tbe  next  pre- 
ceding annual  assessment  or  not.  It  mere- 
ly adopts  tbe  phraseology  of  tbe  constitu- 
tion, vvltbont  attempting  to  place  any 
construction  upon  these  words.  Tbe  sal- 
ary mentioned  in  tbe  constitution  ia  so 
much  "per  year,"  while  the  act  naes  tbe 
equl  valen  t  words,  "annual  salary. "  A  sal- 
ary per  annum,  per  year,  or  an  annual 
salary  means  a  salary  reckoned  and  com- 
puted by  the  year,  and.  It  the  service  con- 
tinues during  tbe  year,  a  salary  that  runs 
through  the  whole  year.  Itdoea  not  mean 
a  salary  reckoned  at  a  certain  annual  rate 
tor  a  portion  of  the  year  and  by  another 
and  different  rate  for  tbe  residue  of  tbe 
year.  As  the  salary  of  tbe  defendant  in 
error  was  an  annual  salary  fixed  under 
the  classification  ot  his  county  by  the  act, 
he  was  entitled  to,  received,  and  accepted, 
tor  the  greater  portion  ot  tbe  year,  an  an- 
nual salary  of  f  1,000.  He  cannot  receive 
an  annual  salary  forthis  amountfor  seven 
months  and  a  fraction,  and  a  greater  an- 
nual salary  for  tour  months  and  a  frac- 
tion. Taking  bis  claimed  computation 
tor  the  year,  he  would  be  entitled  to  tbe 
annual  salary  ot  $1,359.88  for  bis  first  otfl- 
clal  year,  and  this  is  neither  an  annual 
salary  of  91,000  for  a  treasurer  of  a  thlrd- 
daas  county  or  $1,800  annual  salary  tor 
socb  officer  ot  a  sef^ond-clasa  county.  In 
Kansas,  the  salary  ot  a  county  superin- 
tendent of  schools  was  based  upon  tbe 
amount  of  population  for  his  county.  A 
census  was  taken  by  the  school  trustees, 
under  the  authority  of  a  statute  of  that 
state,  March  1, 1880,  and  showed  the  pop- 
ulation of  a  certain  county  to  tie  less  than 
16,000,  the  county  never  having,  prior  to 
that  time,  a  population  ot  that  number. 
According  to  tbe  federal  census,  taken  on 
the  let  ot  June  of  that  year,  tbe  county 
contained  a  population  of  16,126.  The  sal- 
ary of  tbe  county  superintendent  was 
fixed  by  law  at  $000  in  counties  having 
more  than  10,000  and  less  than  16,000  in- 
habitants, while  In  counties  having  more 
than  15,000  and  less  than  20,000  population 
that  officer  was  entitled  to  a  salary  of 
$H00.  In  tbe  opinion  the  court  says:  "It 
Is  not  pretended  that  tbe  population  dur- 
ing the  entire  year  of  1880  was  over  15,000. 
It  is  expressly  conceded  that  up  to  March 
1,1880,  at  least,  the  population  was  less 
than  15,000,  and  tbe  only  claim  Is  that 
from  June  1st  thenceforward  to  the  end  ot 
tbe  year  the  population  was  over  16,000. 
Further,  It  Is  conceded  that  the  only  evi- 
dence of  population  fumisbed  by  state  au- 
thority is  that  furnished  b.v  tbe  census  of 
March  1st,  showing  a  population  of  less 
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than  16,000.  Now,  the  salary  prescribed 
by  the  statute  above  referred  to  is  a  sal- 
ary per  annum.  This  means  that  tbe  sal- 
ary for  tbe  year  is  graduated  by  tbe  pop- 
ulation ot  tbe  year.  It  does  not  mean 
that  tbe  salary  varies  from  month  to 
month,  or  from  day  to  day,  with  any  cor- 
responding Increase  or  decrease  of  popula- 
tion, but  it  is  a  salary  wbkta,  once  fixed, 
remains  fixed  for  the  year.  It  is  conceded 
that  up  to  March  1, 1880,  and  by  the  only 
state  census  taken  during  that  year,  and 
that  In  March,  1880,  tiie  population  was 
less  than  15,000.  This,  we  think,  controls 
tbe  salary  for  the  year,  and  that,  no  mat- 
ter though  it  should  be  shown  by  absolute 
and  incontrovertible  testimony  that  there- 
after during  the  year  the  population  ran 
to  a  number  in  excesH  of  l.'i.OOO,  the  salary 
of  the  county  superintendent  would  not 
be  changed  thereby.  The  salary  is  not  to 
be  determined  by  the  highest  population 
dui-ing  the  year,  nor  necessarily  the  low- 
est. It  is  enough  when  tbe  statute  pre- 
scribes the  salary,  and  the  only  census 
made  under  state  authority  determines 
the  population;  and  that  census,  nnim- 
peached,  determines  the  salary  for  the 
year,  and  no  evidence  of  a  subsequent  In- 
crease or  decrease  will  affect  the  question 
of  salary  thus  determined."  Turner  v. 
Commissioners,  '/I  Kan.  639.  So  here  the 
statute  preecribus  an  annual  salary,  and 
the  constitution  a  salary  per  year,  gradu- 
ated  by  the  assessment  ot  taxable  proper- 
ty tor  the  year, — that  Is,  without  regard^ 
Ing  certain  constitutional  inhibitions 
which  will  be  hereafter  considered;  and 
when  this  assessed  valuation  is  once  as- 
certained tor  this  purpose,  the  salary  is 
fixed  for  the  entire  official  year,  and  when 
so  fixed  remains  fixed  tor  that  period.  It 
was  BO  fixed  upon  the  passage  ot  the  act, 
tbe  salary  of  the  defendant  In  error  being 
that  ot  a  county  treasurer  of  a  county  of 
the  third  class,  and  his  sEilary  so  fixed  re- 
mained fixed  for  tbe  entire  first  official 
year  of  bis  term,  beginning  with  tbe  first 
Monday  of  January, 1891, and  closing  with 
tbe  first  Monday  of  January,  1892;  and 
this  fixing  ot  salary  was  according  to  the 
only  ascertainable  assessment  of  the 
county  in  force  at  tbe  beginning  ot  tbe 
term  and  first  official  year, — that  ot  the 
preceding  year,  1890,— and  this  assessment 
continued  In  force  until  Augustor  Septem- 
ber, 1891,  when  it  was  finally  determined 
what  was  tbe  assessed  valuutlon  ot  Con- 
verse county  for  that  year.  This  assess- 
ment of  1891  cannot  be  consldHred  as  hav- 
ing any  effect  on  the  salary  of  the  county 
treasurer  as  the  same  was  fixed  as  ot  the 
beginning  of  his  term, — the  first  Monday 
of  January,  1801,— by  tbe  act  passed  three 
days  later;  and  when  so  fixed  for  the  first 
official  year  of  that  officer  at  the  sum  of 
$1,000,  tbe  annual  salary  remained  fixed 
for  tbe  entire  year,  notwithstanding  tbe 
change  In  the  assessment  placed  the  coun- 
ty in  another  class  ot  counties.  Section 
17  of  the  salary  act  under  consideration 
reads  as  follows:  "The  salaries  ot  county 
and  precinct  officers,  as  in  this  act  pro- 
vided, shall  be  paid  la  equal  monthly  In- 
stallments by  the  county  in  which  they 
serve,  at  tbe  first  regular  monthly  meet- 
ing of  the  board  of  county  commlsslonera: 
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*  *  *  prorlded,  tbat,  in  connties  ot  tbe 
third  and  fonrth  claBB,  tbe  salaries  of 
county  officers  sball  be  quarterly."  Chap- 
ter 55,  iSosB.  Laws  1890-91.  So  far  as  we 
can  gather  tbe  leeislatire  intent  from 
these  expressions  ot  the  lefcislative  will,  as 
to  counties  of  the  first  and  second  classes, 
the  provision  is  for  the  annual  salaries  to 
be  paid  monthly  in  equal  monthly  instali- 
ments  during  the  year,  and  not  in  varying 
sums  from  month  to  month ;  and  in  coun- 
ties of  the  third  and  fourth  classes  tbe  sal- 
aries are  to  be  paid  quarterly.  Apparent- 
ly, from  the  plain  provisions  of  this  sec- 
tion, the  legislatnre  never  intended  tbat 
there  xbonld  be  any  Increase  or  dimlna- 
tlon  dependent  npon  tbe  flnctaations  ot 
tbe  assessments  of  taxable  property  in 
these  salaries  during  the  year,  and  per- 
haps during  tbe  term  of  tbe  oiBcor.  It 
therefore  appears  from  tbe  nse  of  tbe 
words  "per  vear"  in  section  8  of  tbe  sal- 
ary article  of  the  constitution,  relating  to 
tbe  salaries  of  county  officers,  from  tbe 
statute  Itself,  which  provides  tor  annaal 
salaries  for  such  officers,  to  be  paid  in 
equal  installments  monthly,  from  the  or- 
dinary and  legal  definitions  of  tbe  terms 
"per  year'  and  "annual,"  that  tbe  sal- 
aries of  county  officials,  when  once  fined 
tor  tbe  official  year,  remain  fixed  for  that 
period,  and  cannot  be  increased  or  dimin- 
ished by  reason  of  any  change  in  the  as- 
aessment  of  tbe  county  during  the  year 
thereafter.  For  these  reasons  alone  tbe 
lodgment  below  should  be  reversed. 

2.  Tbe  argument  of  tbe  counsel  in  this 
case  was  not  addressed  to  the  foregoing 
phase  ot  tbe  case,  but  entirely  to  the  con- 
struction and  operation  of  various  consti- 
tutional provisions,  and  these  we  will  now 
consider.  Can  the  salary  of  a  connty  offi- 
cer be  increased  or  diminished  during  his 
term,  and  after  his  election  or  appoint- 
ment? Eliminating  the  proviso  to  section 
S2  ot  article  3,  which  it  is  unnecessary  to 
consider  further,  the  section  reads:  "Ex- 
cept as  otherwise  provided  in  this  const!- 
to  tlon,  no  law  shall  extend  the  term  of 
any  public  officer,  or  increase  or  diminish 
hia  salary  or  emolument,  after  his  elec- 
tion or  appointment."  This  prohibition, 
with  varying  phraseology,  but  with  the 
same  effect,  runs  through  the  constitution. 
The  salaries  of  state  officers  are  not  per- 
manently fixed  by  tbe  constitotion,  but 
are  temporarily  fixed,  "until  otherwise 
provided  by  law,"  with  the  proviso  that 
they  shall  not  be  increased  or  diminished 
during  tbe  period  for  whicb  tbe  officers 
were  elected.  Article  4.  S  14.  The  salaries 
of  the  judges  of  the  supreme  and  district 
courts  must  be  prescribed  by  law,  but  the 
compensation  cannot  be  increased  or 
diminished  during  tbe  term  for  which  the 
Judges  were  elected.  Article  5,  S  17.  The 
compensation  of  the  members  of  the  first 
legislature  Is  fixed  in  the  constitution,  and 
after  that  their  compensation  shall  be  as 
provided  bylaw,  but  no  legislature  can 
fix  its  own  compensation,  and  no  member 
of  either  bouse  shall,  during  the  term  for 
which  he  was  elected,  receive  any  increase 
ot  salary  or  mileage  under  any  law  passed 
during  tbe  term.  Article  3,  §S  6,  9.  So 
careful  was  tbe  first  state  legislature — tbe 
■ame  body  tbat  enacted  the  salary  act 


now  In  force— that  when  It  provided  for 
tbe  compensation  to  be  paid  to  tbe  officers 
and    members   of  socceeding    legislative 
bodies  it  caotionsly  inserted  ■    proviso 
that  the  compensation  to  be  paid   to  tbe 
presiding  officers  of  the  two  houses  shonld 
not  apply  to  such  officers  of  the  first  state 
legislature.    Section  2,  c.  66,  Sess.  Laws 
1890-91.    The  only  state  officers  created  by 
the  constitution,  where  the  usual  provi- 
sions prohibiting  an  increeise  or  decrease  of 
compensation  during  tbe  term  of  ofDdal 
service  were  not  inserted,  are  tbe  state  ex- 
aminer and  tbe  state  engineer,  and  these 
officers  are  undoubtedly  governed  in  that 
respect  by  the  provisions  ot  sec  tlon  32,  art. 
3.    It  is  contended  that  tbe  language  at 
this  section  is  not  of  similar  Import,  or  of 
the  same  meaning,  as  other  and  special 
provisions  of  tbe  constitution  prohibiting 
a  change  In  the  compensation  of  the  enu- 
merated officers  during  tbe  term  of  service. 
It  is   mocb   stronger.    It   provides  that 
there  shall  be  no  such  change  "after  tbe 
election  or  appointment  of  the  officer," 
while  the  other    provisions  are  against 
such  change  during  tbe  period  or  term  ot 
service.    In  the  interval  between  tbe  elec- 
tion or  appointment  ot  tbe  public  officer 
and  his  qualification   and  induction  Into 
office  there  can  be  no  change  in  tbe  com- 
pensation, as  well  as  during  the  official 
term.    It  is  urged  that  the  expression  "no 
law  "shall  Increase  or  diminish  the  cora- 
pensntlon  cannot  be  applied   here,  as  tbe 
law  does  not  do  so;  but  it  Is  tbe  fact  of 
the  annual  assessment  changing  the  conn- 
ty from  one  class  to  another  that  increases 
or  decreases  the  compensation.    This  is 
strange  reasoning.     The  annual   assess- 
ment may  change  the  compensation  If  by 
Its  effect  tbe  county  passes  from  one  class 
to  another,  either  lower  or  higher,  in  tbe 
scale  of  classes,  and  this  is  done  by  virtue 
of  the  statute,  and  yet  It  Is  not  affected  by 
tbe  law!    Suppose  that  the  law  bad  pro- 
vided tbat  the  salary  of  a  county  officer 
Bhoold  be  Increased  or  diminished  accord- 
ing to  the  assessed  vain  a  tlon  of  the  conn- 
ty, to  be  determined  each  year,  or  by  the 
county  from  its  assessment  passing  from 
one  class  to  another,  would  not  this  be  a 
change  In  the  salary  of  the  official  after  bis 
election  or  appointment  by  the  express 
terms  of  the  statute,  that  would  be  a  vio- 
lation of  the  constitutional  inhibition  of 
such  a  change?    Suppose  tbat  the  opera- 
tion and  effect  of  the  law  by  necessary  im- 
plication and  inference  does  the  same  thing, 
would  not  the  construction  nf  the  stat- 
ute to  secure  the  same  result  be  Just  as 
palpable  a  violation  of  the  constitution? 
If  the  salary  of  the  county  officer  Is  changed 
by  the  operation  or  effect,  the  practical 
working,  of  the  statute,  it  is  as  much  in- 
creased or  diminished  as  if  the  law  made 
such  a  provision  in  express  terms.    The 
only  way  that  salaries  or  emoluments  of 
officials — state,  city,  county,  and    other 
public  officers — can  be  fixed  Is  "by  law." 
The  act  fixes  the  salaries  of  county  officers 
at  the  maximum  limits,  and  could  go  no 
further.    It  has  put  in  motion  the  provi- 
sions of  the  constitution,  and  tbe  salary 
can  only  be  paid  to  tbe  connty  officer  un- 
der the  terms  of  tbe  statute;  and  yet  we 
are  told  that  extraneous  facta  and  clrciuB- 
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»tancee— th«  asaessment  ot  the  eoanty, 
and  not  the  law  Itself— flx  the  salao'. 
The  conatitutlon  does  uot  control  the  leg- 
islature as  to  the  amount  of  salaries  to  be 
paid  to  Htate  officers,  ]udp:ea,  or  members 
of  the  legislature.  It  Is  the  miBchlevous 
control  of  theconfipennation  thatis  curbed 
and  restricted.  The  purposeof  the  coueti- 
tatlonal  provision  Inhlhitin)^  a  cbanise  In 
the  compensation  of  a  public  officer  dnr- 
InK  his  term  of  office  was  to  protect  the 
individual  officer  against  legislative  op- 
pression, and  to  guard  the  leKislaturefrom 
the  gainful  schemes  of  officials.  State  v. 
Kelsey,  44  N.  J.  Law,  31.  Party  rancor, 
personal  spleen,  enmity,  or  grudge,  might 
work  to  harass  and  cripple  the  officer  by 
reducing  his  compensation  during  his  term 
of  service;  while,  on  the  other  baud,  par- 
tisan feeling,  blood  or  business  relations, 
might  sway  the  members  ot  the  legisla- 
ture, and  cause  the  bestowal  of  an  unmer- 
ited increase,  without  this  wise  restriction. 
Without  it,  there  would  be  no  limit  to  the 
control  of  the  legislature,  except,  possibly, 
where  a  salary  had  been  so  reduced  as 
practically  to  abolish  the  office.  It  is  con- 
tended that  this  salutary  inhibition  of  the 
constitution  does  not  apply  to  county 
officers,  as  it  Is  "otherwise  provided"  in 
the  constitution  that  the  salaries  of  coun- 
ty officers  can  be  increased  or  diminished 
after  their  election  and  appointment,  and 
during  their  term  of  service.  There  cer- 
tainly Is  no  express  provision  to  that 
effect,  and,  if  there  be  any  provision  Im- 
plying it,  we  have  failed  to  find  it. 

In  support  ot  this  argument  it  is  ear- 
nestly contended  that  the  closing  clanse  ot 
section  1,  art.  14,  is  in  point,  as  the  lexis- 
latoi-e  is  from  time  to  time  required  to  flx 
the  salaries  of  such  officers  whose  salarlea 
have  not  already  been  fixed  by  the  consti- 
tution, which  shall  "in  all  cases  be  in  pro- 
portion to  the  value  of  the  services  reu- 
derad  and  the  duty  performed."  As  al- 
ready stated  herein,  there  are  no  salaries 
permanently  fixed  in  the  ronatltntlon, 
except  the  positive  maxlmnm  limits  fixed 
for  salaries  of  county  officers.  This  is  cer- 
tainly a  definite  fixing  up  to  those  max- 
imum limits  by  this  provision,  and  the 
value  of  the  services  rendered  and  the 
duty  performed  is  sufficiently  and  finally 
considered  by  this  limitation  made  in  the 
constitution,  and  by  the  legislature  in 
placing  tbem  at  the  highest  point  possible. 
No  matter  how  valuable  the  services  may 
be,  and  how  onerous  the  duties  ot  the 
county  officer  have  been  or  may  become, 
it  is  iDipoBSible  to  place  a  higher  estimate 
upon  tbem  than  is  allowed  by  the  consti- 
tution. The  direction  given  to  tbe  legis- 
lature as  to  the  amount  ot  tbe  compensa- 
tion to  be  given  by  law  is  wholly  ad- 
dressed to  its  discretion,  and,  unless  the 
salarifS  of  the  official  are  fixed  by  statute 
at  a  sum  so  grossly  inadequate  as  to 
practically  abolish  the  office,  or  at  so  ex- 
cessive a  sum  as  to  annnl  tbe  statute.  It  is 
doubtful  II  tbe  courts  could  interfere. 
They  certainly  cannot  when  the  legisla- 
ture has  flxed  the  salaries  at  tbe  utmost 
limit  permitted  by  the  constltntioD.  for 
above  that  limit  the  leglHlaturu  cannot 
go,  even  it  its  members  believed  that  tlie 
services    rendered    and   tbe  duties   per- 


formed by  eoanty  officials  wor«  really 
more  valuable  than  tbe  som  allowed  by 
tbe  constitution.  But  tbe  constitution 
evidently  has  regard  for  the  ability  ol  the 
people  to  pay  as  well  as  the  other  consid- 
eration of  the  value  of  the  services  ren- 
dered and  the  duty  performed,  for  it  has 
put  these  salaries  on  tbe  taxable  wealth 
of  the  counties,  and  not  upon  the  basis  ot 
population.  In  the  absence  of  the  printed 
debates  of  the  constitutional  convention 
tor  reference,  the  address  of  the  designated 
committee  of  the  convention  is  a  valuable 
aid,  if  any  is  needed.  In  determining  the 
intent  of  tbe  tramera  ot  our  fundamental 
law.  In  that  address,  appended  to  the 
printed  copies  of  tbe  constitution  promul- 
gated and  circulated  by  the  convention 
before  the  election  when  the  constitution 
was  submitted  to  the  people,  we  Bad  this 
language :  "  Under  its  [tbe  constitution's] 
provltiiona  pure  elections  are  practically 
guarantied,  and  economy  of  administra- 
tion assured.  Restrictions  upon  legisla- 
tion and  loose  appropriations  ot  public 
moneys  are  clear  and  positive.  The  sala- 
ries of  officers  have  been  fixed  according 
to  the  value  ot  the  services  rendered,  and 
[in]  proportion  to  tbe  means  of  the  people 
to  pay.  •  •  •  The  extravagance  in  the 
management  ot  county  aRairs  that  has 
prevailed  in  the  past  has  been  drcnm- 
scribed,  and  rendered  impossible."  But 
why  is  this  closing  clause  of  section  1  ot 
article  14  inspected  with  so  much  care? 
The  whole  instrument  must  be  examined 
with  a  view  to  arriving  at  the  true  intent 
ot  each  part.  Effect  must  be  given,  if  pos- 
sible, to  tbe  whole  instrument,  and  to 
every  section  and  clause.  It  different  pro- 
visions seem  to  conflict,  tbe  courts  must 
harmonize  tbem,  if  practicable,  and  must 
lean  in  favor  ot  a  construction  which  will 
render  every  word  operative,  rather  than 
one  which  may  malce  some  words  Idle  and 
nugatory.  Cooley.  Const,  Lim.  70.  Iso- 
lated passages  of  the  instrument  must  not 
be  considered  alone;  the  entire  chart  must 
pass  in  review.  It  this  section  1,  art.  14, 
stood  alone,  there  would  be  no  limit  to 
the  power  of  the  legislature  to  change 
official  salaries  during  the  terras  ot  the 
several  incumbents.  But  tbe  general 
words  of  the  section  are  modified  by  ail 
the  inhibitions  against  a  change  during 
the  term  of  service  as  to  the  judges  and 
the  more  important  state  officers.  It  is 
modified  by  the  special  provisions  regard- 
ing the  compensation  of  members  of  tbe 
legislature.  It  is  modified  by  the  max- 
imum limits  imposed  as  to  the  salaries  ot 
county  officers,  and  the  basis  of  assessed 
valuation  ot  tbe  couuties  in  fixing  their 
compensation.  It  is  further  and  genernlly 
modified  by  this  general  section  32,  art.  S, 
as  all  salaries  must  be  fixed  by  law,  and 
no  law  shall  Increase  or  diminish  the  sal- 
ary or  emolument  ot  any  public  officer 
after  bis  election  or  appointment.  In 
Pennsylvania,  the  salaries  of  some  officers 
are  based  upon  population,  and  the  pro- 
vision ot  the  constitution  ot  that  state  is 
so  much  like  ours  that  we  quote  what 
was  said  by  the  supreme  court  of  that 
state  upon  the  question  of  the  compensa- 
tion of  an  officer  under  the  salary  act  ol 
that  state:  "Wiieneveran  effort  is  made 
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to  apply  tfafB  act  to  an  ofiicer  of  any  par- 
ticular county,  tbe  fact  to  be  ascertained 
1b  whether  the  county  contained  sufficient 
population  at  the  time  the  officer  entered 
upon  the  duties  of  his  office.  Whatever 
the  population  may  have  previously  been 
or  what  it  may  thereafter  become  does 
not  control  the  case. "  Monroe  v.  County 
of  Luzerne,  103  Pa.  St.  278.  Bee,  also,  Ap- 
ple v.  Crawford  Co.,  supra.  The  salaries 
given  to  county  treasurers  are  not  In- 
adequate, as  fixed  by  the  constitution  or 
the  stntute,  even  if  this  coiiid  be  consid- 
ered. They  may  have  deputies,  when 
needed,  by  the  permiKsion  of  the  county 
board,  to  be  paid  for  by  the  county;  and 
this  large  power  to  provide  deputies  for 
county  officers  is  a  conotltutionai  grrant, 
(section  4,  art.  14,)  and  has  been  exercised 
by  the  legislature.  It  does  not  appnar 
that  the  assessment  of  taxable  property 
was  used  to  indicate  the  volame  of  busi- 
ness of  a  public  office,  as  that  may  depend 
mncb  more  upon  population  than  assess- 
able wealth.  It  evidently  does  not,  as 
our  constitution  is  probably  the  only  one 
that  makes  the  assessed  valuation  of  a 
county  the  guide  in  determinlnx  the 
amount  of  a  county  officer's  compensa- 
tion. It  is  clear  that  this  criterion  estab- 
Ilshed  in  our  constitution  is  that  of  the 
means  and  ability  of  the  people  to  pay. 
An  increase  of  business  in  a  public  office 
dues  not  depend  necessarily  on  the  tax- 
able wealth  or  the  revenues  of  the  couuty 
alone.  Even  if  it  does,  the  duties  of  state 
officers  and  judges,  even  of  the  legislators, 
may  be  largely  increased  by  this  Increase 
o(  taxable  wealth  or  by  Increase  In  popu- 
lation, and  yet  there  is  no  relief  tor  these 
officials  except  resignation.  State  officers 
are  not  allowed  deputies  under  pay,  as 
county  officera  are.  It  la  more  reasonable 
to  suppose  that  in  a  new  and  growing 
commonwealth  the  duties  of  the  execu- 
tive, administrative,  and  judicial  state 
officers  would  be  more  largely  increased 
with  Increasing  wealth  and  population 
than  officers  for  a  county, — a  portion  of 
the  state.  Their  terms  are  longer,  and 
the  hardship  in  prohibiting  an  increase  in 
their  compensation  greater,  than  in  the 
case  of  county  officers.  Why  should  coun- 
ty officers  be  excepted  from  the  constlta- 
tional  prohibition  as  to  an  increase  of 
their  salaries?  There  is  no  reason  for  it. 
It  is  absurd  to  say  that  the  legislature 
ehonld  not  be  exposed  to  the  gainful 
Bcheities  of  officials,  and  may  not  be  be- 
sieged by  Importunate  officers,  and  trans- 
fer the  scene  of  such  conflicts  from  the 
legislative  balls  to  the  meetings  of  a 
board  for  the  equalization  of  assessments 
of  property  for  taxation  purposes,  the 
most  delicate  duties  known  to  our  laws,— 
that  of  equitably  distributing  the  burdens 
of  government.  The  assessment  of  a 
county  should  not  be  dependent  upon  the 
question  of  raising  or  lowering  the  sala- 
ries of  the  county  officers.  We  do  not  be- 
lieve that  the  law  can  be  made  to  do  In- 
directly what  it  may  not  accomplish  di- 
rectly. This  is  discountenanced  in  all 
courts  where  the  question  has  been  sub- 
mitted embracing  an  Increase  of  salary  in 
the  office  of  an  incumbent  See  Greene  v. 
Freeholders  of  Hudson  Co.,  44  N.  J.  Law, 


391;  Larew  v.  Newnan,  81CaI.688,  B  Pae. 
Rep.  227;  Barnes  v.  Williams.  63  Ark.  205, 
13  a.  W.  Rep.  845.  The  antborities  all 
take  the  ground  that  no  law  or  procedure 
under  the  law  can  be  used  aa  a  cloak  for 
constitutional  violations.  The  effect  and 
operation  of  a  law  must  be  looked  to,  as 
well  as  its  naked  provisions,  and  nothing 
should  be  tolerated  under  color  of  a  law 
that  is  a  palpable  evasion  of  theconstito- 
tlon.  It  would  be  a  dangerous  practice, 
at  the  threshold  of  our  existence  an  a 
state,  to  so  loosely  construe  a  statnte.and 
to  set  aside  a  wise  and  healthy  constlto- 
tional  restriction  and  limitation  of  legis- 
lative power. 

Some  argument  has  been  made  to  ns 
thatthe  word  "emolument,"  of  section  32, 
art.  3,  has  the  meaning  of  "fees,"  and  that 
the  provision  prohibiting  the  increase  of 
official  fees  during  an  official  term  la  guard- 
ed against.  Of  course,  there  can  be  no  in- 
crease of  the  amount  of  tb»  fee  to  be 
charged  for  each  particular  official  service 
where  fees  are  allowed,  but  the  fees  may 
increase  with  the  increase  of  business, 
and  this  is  not  an  increase  in  tlie  fees,  bnt 
in  the  volume  of  business.  There  la  a  fur- 
ther provision  in  section  1,  art.  14.  that 
has  an  important  bearing  on  this  case, 
and  that  is  that  the  salaries  of  all  officers 
shall  be  "  fixed  and  definite. "  These  words 
have  a  precise  andcertain  meaning.  They 
mean  a  certain,  precise,  exact,  and  clear 
salary;  not  one  that  shall  be  sliding  up  or 
down  with  the  fluctuations  of  the  itaaees- 
ment  of  the  county.  Construing  them 
with  the  constitutional  provision  fixing 
salaries  of  county  officers,  they  mean  a 
fixed  and  definite  salary  per  year:  con- 
struing them  with  tbo  constitutional  Inhi- 
bition against  an  increase  ordecrease  dur- 
ing the  term  of  an  officer  aud  after  hit 
election  or  appointment,  they  mean  a  fixed 
and  definite  salary  for  the  term  of  office. 
Thus  construing  these  different  constita- 
tionai  provisions  together,  there  is  no 
duubt  that  thpy  interpret  tbemselvee,  and 
that  they  mean  that  the  aalarieaofoounty 
officials  cannot  be  increased  or  diminished 
during  the  official  term,  including  the  In- 
terval between  the  election  or  appoint- 
ment and  the  induction  of  the  official  into 
office.  The  reform  in  the  constitution 
was  a  needed  one.  It  was  recognised  be- 
fore the  adoption  of  the  Instrument,  when 
there  was  no  such  restriction  npontheleg- 
islative  power  which  it  contains,  as  the 
last  territorial  legislature  provided  that 
the  salary  acts  passed  at  that  session 
should  not  affect  the  Incumbents  then  in 
office.  It  was  an  abolition  of  all  that 
was  possible  to  abrogate  In  the  fee  system 
under  which  vicious  practices  had  "flonr- 
Isbed  In  other  jurisdictions.  It  seeks  to 
pnrify  and  elevate  the  public  service  by 
making  these  offices  so  near  the  people 
not  so  reasnnerative  as  to  tempt  the  cor- 
rupt or  avaricious.  It  was  an  effort  In 
the  direction  of  economy  to  prevent  ex- 
travagance in  the  management  of  county 
affairs.  It  prevents  the  legislature  from 
being  assailed  by  the  demands  of  impor- 
tnuatd  officials  to  the  detriment  of  the 
public  bnsiness,  and  it  cultivates  official 
independence  instead  of  "the  thrift  that 
follows  fawning. "    It  makes  office  seeking 
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and  office  holding  honorable  to  all.  Tbose 
efforts  iihould  not  be  In  rain.  Not  coiisid- 
erlDK  the  inhibiHoD  of  the  constltatlon 
ap;aiii8t  a  change  in  official  compensation 
daring  the otticlal term,  it  follows  that  the 
fixed  and  definite  annoal  salary  o!  the  de- 
fendant in  error  cannot  be  increased  or  dl- 
miniMbed  during  the  first  ofllclal  year  of 
bis  term,  when  once  fixed  for  that  year, 
aa  of  the  beginning  of  LIh  term.  Consid- 
ering the  broad  constitutional  inhibition, 
it  cannot  be  increased  or  diminished  dur- 
ing any  part  of  bis  official  term,  nor  after 
his  election  or  appointment.  The  judg- 
ment of  the  district  court  of  judicial  dis- 
trict No.  1  sitting  for  the  county  of  Con- 
verse is  reversed,  and  this  cause  Is  remand- 
ed to  that  court  for  further  proceedings 
therein  In  harmony  with  the  views  herein 
expressed. 

IdBRREI^I.,  J.,  CODCUra. 

CoNAWAY,  J.,  (dlBsentluff.)  While  not 
dissenting  from  a  large  portion  of  the 
majority  opinion  in  this  case,  I  am  com- 
pelled to  dlfisent  from  the  decision.  I  think 
tliepremJKes  do  not  support  the  conclu- 
Blnn.  I  concur  that  the  legislature  had 
authority  to  enact  the  statute  to  be  con- 
strued, under  the  concluding  clause  of  sec- 
tion 32.  art.  3,  of  the  constitution,  and 
that  it  Is  applicable  As  though  it  bad  been 
pBHsed  before  the  election  of  defendant  In 
error.  I  concur  that  the  statute  fixing 
aalarles  for  county  officers  is  within  the 
constitutional  limits,  and  Is  repugnant  to 
no  provision  of  the  constitution.  It  is 
claimed  that  the  salary  of  a  public  officer 
cannot  be  Increased  or  diminished  during 
his  term  ctt  office  under  any  circumstances. 
If  this  be  true,  then  some  of  the  most  Im- 
portant provisions  of  article  14  must  often 
become  a  dead  letter,  as  well  as  statutory 
provlsionH  enacted  to  carry  them  into 
effect.  A  county,  at  the  beginning  of  the 
terms  of  any  or  all  of  its  officers,  may  be 
a  county  of  thesecond  class;  that  is,  have 
an  assessed  valuation  exceeding  9^>000,000 
and  not  exceeding  ^5,000,000.  By  the  next 
legal  assessment  thereafter  it  may  be  a 
county  of  the  third  class;  that  is,  have  an 
asscRSPd  valuation  less  than  f2,000,000and 
exceeding  $900,000.  Then,  If  the  salaries  of 
the  officers  cannot  be  changed  during  their 
terms,  the  county  with  an  assessed  valua- 
tion less  than  $2,000,000  for  the  greater 
portion  of  the  terms  of  its  officers  would 
be  compelled  to  pay  ita  sheriff  a  salary  at 
the  rate  of  $2,000  per  year,  although  the 
constitution  says,  In  express  words:  "In 
the  counties  having  an  assessed  valuation 
not  exceedmg  two  milllonB  ($2,000,000)  of 
dollars  the  sheriff  shull  not  be  paid  more 
than  fifteen  hundri'd  dollars  per  year." 
And  the  county  would  be  compelled  to 
pay  the  county  clerk  $1,800,  although  the 
constitution  says  not  more  than  S1,2UU; 
the  county  treasurer  $1,800,  where  the 
constitution  says  not  more  than  $1,000; 
the  county  assessor  $1,200,  where  the 
conntitution  says  not  more  than  $1,000; 
the  county  and  prosecuting  attorney  $1,- 
500,  where  the  conatitution  says  not  more 
than  $1,000;  and  the  county  superintend- 
ent nf  schools  $750,  where  the  constitu- 
tion says  not  more  than  f  iiOO.    And  so  of 


counties  passing  from  above  to  below 
t5,000,000in  assessed  valuation.  And  aucb 
instances  are  not  rare.  They  occur  both 
from  a  decrease  in  the  wealth  of  portions 
of  the  state,  and  from  tlie  division  of  coun- 
ties for  the  purpose  of  forming  new  coun- 
ties. No  construction  of  a  statnte  thus 
leading  to  Inevitable  confiict  with  express 
constitutional  provisions  should  be  tol- 
erated. And  where  is  the  necessity  for 
Bocb  construction  In  this  instance?  It  is 
said  it  is  because  the  statute  terms  the 
salary  an  annual  salary,  therefore  it  can- 
not change  during  an  official  year.  I  can- 
not concur  in  this  view.  We  have  no  right 
to  assume  that  the  word  "annual"  refers 
to  an  official  year  or  a  fiscal  year  of  the 
state,  or  any  particular  year,  or  anything 
except  the  space  of  time  known  as  a  year, 
and  this  for  the  purpose  of  fixing  the  rate 
of  the  salary.  I  have  always  understood 
an  annual  salary  to  be,  in  the  language  of 
the  majority  opinion,  "a  saiair  reckoned 
and  computed  by  the  year."  The  rate  of 
compensation  Is  so  much  per  yenrfor  the 
time  of  service,  be  It  long  or  short,  entire 
years  or  fractions  of  years;  and  such  a  sal- 
ary, in  case  of  a  private  employment,  may 
change  at  any  time  in  accordance  with  the 
terms  of  the  contract  of  employment,  or, 
in  case  of  a  pul)1ic  officer,  in  accordance 
with  the  law.  This  change  will  take  place 
on  the  occurrence  of  any  contingency  spec- 
ified in  the  contract  or  in  the  statnte  as 
having  that  effect.  The  woris  "annual 
salary  " do  not  Import, ex  vl  termini,  a  sal- 
ary for  Just  an  even  year,  but  it  is  a  salary 
which  may  be  earned  and  calculated  and 
paid  not  only  for  an  even  year,  or  any 
number  of  even  years,  but  tor  any  trac- 
tion of  a  year;  and  it  may  be  increased  or 
diminished  at  any  time  by  law  or  con  tract, 
as  the  case  may  be.  This  Is  according  to 
universal  custom,  and  it  is  so  plain  that 
the  attorneys  for  plaintiff  in  error  never 
raised  the  question.  The  point  was  not 
raised  in  the  court  below,  nor  in  the  briefs 
or  argument  of  counsel  In  this  court;  but 
it  is  raised  for  tbe  first  time  by  the  major- 
ity of  this  court  of  its  own  motion  In  Its 
opinion.  I  could  not  follow  even  the  dis- 
tinguished supreme  court  of  Kansas  in  its 
view  of  this  question  if  it  had  been  called 
upon  to  pass  upon  It;  and  certainly  I  can- 
not follow  It  as  expressed  in  a  case  decided 
'jpon  the  point  that  the  court  would  take 
the  population  from  the  census  of  its  own 
state,  and  not  from  the  census  of  the  Unit- 
ed States.  See  Turner  v.  Commissioners, 
27  Kan.  639,  (cited  In  majority  opinion.) 

I  do  not  dissent  from  the  proposition  of 
the  majority  opinion  that  the  constitution 
regards  the  ability  of  the  people  to  pay  in 
fixing  the  limits  of  the  salaries  of  county 
officers  according  to  the  assesHed  valua- 
tion of  the  counties.  It  follows  that  a 
county  with  an  assessed  valuation  of  less 
than  two  millions  should  not  pay  np  to 
the  limit  fixed  for  a  county  with  an  as- 
sessed valuation  of  more  than  two  mil- 
lions, and  every  year  ormonth  or  week  or 
day  that  this  is  done  the  constitution  is 
violated  both  in  letter  and  In  spirit.  I 
concur  in  all  that  Is  said  in  the  majority 
opinion  in  reference  to  economy,  and  re- 
strictions npon  appropriations.  But  a 
construction  of  a  statute  producing  the 
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above  result  Is  not  In  the  interest  ot  | 
economy,  and  It  destroys  the  effect  of  con- 
stitatlonal  restrictions  upon  legislation. 
It  makes  careful,  equal,  and  just  appro- 
priations uacertain,  unequal,  unjust,  and 
not  in  proportion  to  tlie  ability  of  tbe  peo- 
ple to  pay,  as  ascertained  In  the  constitu- 
tional way,  by  assessed  valuation.  At  tbe 
same  time  it  makes  the  salaries  of  county 
officers  not  in  proportion  to  the  value  of 
the  services  rendered  and  the  duty  per- 
formed, us  ascertained  In  the  same  consti- 
tutional way.  These  premises  ot  the  ma- 
jority opinion  do  not  support  its  conclu- 
sion, but  the  reverse.  I  concur  and  insist 
that  all  constitutional  provisions  bearing 
upon  tbe  question  be  construed  together. 
Section  1,  art.  14,  was  relied  on  by  plain- 
tiff in  error  as  sustaining  its  view.  I  con- 
cur with  the  majority  that  It  does  not; 
that,  so  far  as  that  section  affects  the 
question,  tbe  legislature  might  change  the 
salaries  ot  county  officers  at  any  time. 
But  section  32,  art.  3,  Is  principally  relied 
upon  by  plaintiff  in  error  and  in  the  ma- 
jority opinion  as  prohibiting  any  increase 
or  decrease  in  the  salaries  of  county  offi- 
cers during  their  terms.  It  reads,  omit- 
ting the  concluding  clause:  ".Sec.  32.  Ex- 
cept as  otherwise  provided  in  this  consti- 
tution, no  law  shall  extend  the  term  of 
any  public  officer,  or  increase  or  diminish 
bis  salary  or  emolument,  after  bis  election 
or  appointment."  I  concur  that  this 
should  be  considered  in  connection  with 
the  constitutional  inhibition  against  the 
Increase  or  diminution  ot  the  salaries  ot 
judges  and  state  officers  during  their  terms. 
It  is  insisted  tba  this  indicates  that  sec- 
tion 32  means  the  same  as  to  ail  public 
officers.  I  know  of  no  rule  of  law,  and 
can  imagine  no  reason,  why  words  of  such 
diRerent  Import  in  the  same  instrument 
should  be  construed  to  have  the  same 
meaning.  I  have  understood  the  rule  to 
be,  and  must  adhere  to  ray  understanding 
of  the  rule,  that  some  meaning  and  effect 
should  be  given  to  each  provision  of  an  In- 
strument of  writing  where  practicable.  If 
the  intent  of  section  32.  art. 3,  were  to  pro- 
hibit auy  and  all  increase  or  diminution 
in  the  salaries  of  public  officers  during 
their  terms  it  would  have  been  easy  to  say 
so  in  plain  and  direct  words.  If  such  were 
its  effect,  it  would  render  superfluous  the 
provisions  ot  section  17,  art.  5,  prohibit- 
ing any  increase  or  decrease  In  tbe  salaries 
of  supreme  and  district  judges  during 
their  terms,  and  the  provision  of  section 
13,  art.  4,  to  the  same  effect  as  to  most 
other  state  officers.  These  provisions 
would  be  utterly  nugatory.  They  could 
have  no  effect  whatever, — a  result  con- 
demned by  all  systems  of  construction  and 
by  right  reason.  I  concur  that  the  prin- 
cipal evil  to  be  remedied  by  section  32,  art. 
3,  is  the  temptation  to  legislators  to  re- 
ward friends  by  extending  their  terms  or 
increasing  their  salaries,  and  to  punish 
enemies  by  decreasing  their  salaries  by 
laws  passed  after  theirelection  oruppolnt- 
ment.  It  is  not  at  all  consistent  with 
this  view  to  construe  tbe  section  as  ap- 
plying to  laws  passed  before  their  election 
or  appointment,  nor  to  the  statute  in 
question  which  is  to  be  so  considered.  As 
to  tbe  constitutional  questions  so  far  pre- 


sented, I  may  well  say  I  concur  with  the 
opinion  of  the  majorl^.  Tbetetore  I  dis- 
sent from  the  decision  of  the  maj(«ity. 

I  might  well  stop  here  an<I  consider  my 
dissent  amply  sustained.    But  there   are 
some  propositions  In  the  majority  opinion 
in   which   I  cannot  concur.    I  quote:    "it 
is  contended  that  this  salutary  inbibitlou 
(section  32,  art.   3)    of   the  constitution 
does  not  apply  to  county  officers,  as  It  is 
otherwise    provided    in   the   constitution 
that  the  salaries  of  county  officers  can  be 
increased  or  diminished  after  tlieir  election 
and  appointment  and  during  their  term 
of  service. "    I  have  beard  no  such  conten- 
tion.   I  understood  the  defendant  In  error 
to  argue,  by  his  attorneys,  and  I  think 
the  arguments  which  I  have  abstracted 
from  the  majority  opinion  prove,  that  the 
"salutary  inhibition"  of  section   32,  art.  3, 
does  not  apply  In  this  case;  neither  to  any 
law  passed  before  the  election  or  appoint- 
ment ot  any  officers   whose  salaries  naay 
be  in  question;  neither  to  interfere  with 
the  operation  of  any  other  provisions  of 
the  constitution.    With  these  limitations, 
which  seem   obvious  enough,  the  inhibi- 
tiou  evidently  a pplicfi  to  county  officers. 
I  quote  again:  "It  is  urged  that  the  ex- 
pression, 'no  law'  shall  increase  or  dimin- 
ish the  compensation,  cannot  be  applied 
here,  as  the  law  does  not  do  so;  but  it  Is 
the  fact  ot  the  annual  assessment  chan- 
ging the  county  from  one  class  to  another 
that  Increases  or  decreases  the  compensa- 
tion.   This  Is  strange  reasoning."   It   Is 
also  said  that  the  only  way  In  which  sala- 
ries can  be  "fixed"   is   by   law.    I  have 
heard  stated  in  argument,  what  no  one 
has  attempted  to  deny,  that  the  law  did 
fix  the  salaries  of  county  officers,  and  has 
never  changed  them;  and  that  they  never 
have  be«n  changed.    Facts  have  changed 
so  as  to  entitle  defendant  in  error   to   a 
different  salary  as  fixed  by  the  law  from 
the  one  he  was  entitled  to  "after  his  elec- 
tion" or  at  tbe  beginning  of  his  term.   Bat 
the  law  never  fixed  the  salary  of  the  coun> 
ty  treasurer   of   Converse   county.     The 
law  fixed  three  salaries,  any  one  of  which 
might  become  payable  to  the  treasurer 
ot  Converse  county   according  to  her  as- 
sessed valuation.    This  valuation  is  what 
is  termed,  properly  enough,  an  "extrane- 
ous fact;"  and  it  is  a  fact  which  determines 
the  amount  of  the  salary  of  the  county 
treasurer  under  the  present  law.   The  law 
never  provided  In  terms  any  salary  for  N. 
E.  Burns.    He  became  entitled  to  a  salary 
by  the  extraneous  fact  of  becoming  coun- 
ty   treasurer   of   Converse   county.     The 
law  did  not  determine  what  bis  salary  as 
the  treasurer  of  C<mverse  county  should 
be.    It  might  be  any  one  of  three  already 
fixed  by  law.    The  law  does  not  determine 
which.     It  requires    again  the  extrane- 
ous fact  of  the  assessed  valuation.    lean- 
not     perceive     that     there     is   anything 
strange  in  all  this.    Neither  can  I  perceive 
■why  there  should  be  difficulty  or  difference 
of  opinion  in  regard  to  the  case.    It  seems 
to  me  that  the  controlling   facts  ot  the 
case,  and  principles,  too,  are  unquestioned 
and   unquestionable.    But  it  is   strange, 
and  to  me      past  finding  out,  where    the 
provision  of    law  is  which  prevents  any 
one  from  showing        extraneous   facts  at 
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any  time  entltlinK  Mm  to  any  salary 
whatever  which  is  fixed  by  the  law.  It  la 
certain  it  he  Is  not  allowed  to  show  the 
lacts  be  can  receive  no  salary.  And  when 
be  showH  facta  entitling  him  to  one  salary 
he  cannot  receive  some  other  salary.  The 
entire  operation  ol  the  salory  law  for 
county  offlcera  la  the  fixing  of  salaries  in 
general  terma  by  the  law,  and  individuals 
becoming  entitled  to  one  or  the  other  ol 
these  aularies,  which  Is  determined  by  ex- 
traneous facta  corresponding  to  the  terms 
of  the  law.  The  law  fixes  salaries  gen- 
erally, and  can  change  them,  as  fixed,  only 
by  acbange  in  Its  provisions.  Such  change 
cannotaftect  tbesalariesof ofBcers  already 
elected  or  appointed  at  the  time  of  the 
change  In  the  law.  If  the  conatitutlonal 
inhibition  meant  more  than  thla,  and 
meant  to  prevent  any  and  all  increase  or 
decrease  by  any  means  in  the  rate  of 
emolument  nctnally  received  by  public 
offlcera  during  their  terms,  it  would  have 
been  far  easier  to  say  so  than  to  put  the 
inhibition  In  Its  present  form.  It  posi- 
tively bristles  with  limitations  and  quali- 
fications. It  provides  that  no  law  shall 
extend  the  term,  or  increase  or  diminish 
the  salary  or  emolument  of  a  public  of- 
ficer, after  his  election  or  appointment. 
It  It  prevents  increase  or  decrease  In  sal- 
ary by  virtue  of  a  law  already  in  force  at 
the  time  of  the  election  or  appointment, 
it  equally  prevents  extension  of  the  term. 
Then  the  law  providing  that  otticers  shall 
bold  their  offices  until  their  successors  are 
elected  and  qualified  must  fail,  even  if  it 
result  in  the  suspension  of  any  or  all  de- 
partments of  thegovernment.  It  Is  urged 
that  the  effect  of  the  comititntional  inhibi- 
tion against  increase  or  decrease  of  salary 
or  emolument  after  election  Is  to  fix  the 
salary  at  the  rate  to  which  the  officer  be- 
comes entitled  at  the  commencement  of 
his  term.  But  the  inhibition  applies  after 
theelection,  and  before  the  commencement 
of  the  term.  It  cannot  mean  to  fix  the 
salary  at  the  rate  the  officer  is  entitled  to 
receive  during  this  period,  tor  he  then 
receives  nothing.  And  it  must  mean  the 
aame  at  one  time  as  at  another.  The  only 
effect  it  can  have  before  the  beginning  of 
the  term  is  to  prevent  a  change  in  thela  w. 
Why  should  it  have  a  greater  effect  after- 
warda?  And  the  same  language  applies 
to  emolument  by  fees  as  to  salaries.  The 
emolument  by  fees  will  change  contin- 
ually. As  to  fees,  all  the  effect  the  consti- 
tutional provision  can  have  ia  to  prevent 
a  change  in  the  law  after  the  election  or 
appotntmentoftheofficerentltled  to  them. 
Can  the  same  language  have  a  different 
meaning  applied  to  aalarlea?  It  is  not 
denied  that  the  construction  by  the  ma- 
jority of  this  court  of  section  32,  art.  3, 
seriously  interferes  with  the  operation  of 
article  14,  and  the  statute  passed  to  carry 
its  provisions  into  effect,  and  in  great 
measure  defeats  them.  This  article  pro- 
vides that  salaries  shall  be  In  all  cases  ac- 
cording to  the  value  of  the  services  ren- 
dered and  the  duty  performed.  It  also 
limits  the  salaries  of  county  offlcera  ac- 
cording to  the  assessed  valuation  of  the 
counties.  Section  32,  art.  .S,  by  its  terms 
cannot  interfere  with  other  constitu- 
tional provisions.    It  is  argued  that  the 


salaries  of  county  ofBcers  should  not  be 
increased  ordiminished  durlngthelrterms, 
even  In  accordance  with  these  provisions, 
and  with  laws  passed  to  carry  them  into 
effect.  And  why?  Because  the  salaries 
of  Judges  and  most  state  officers  cannot  be 
changed  during  their  terms,  there  belng^ 
special  constitutional  provisions  to  that 
effect.  There  being  no  such  constlta< 
tional  provisions  as  to  county  officers,  wn 
must  supply  them.  This  ia  a  royal  addi- 
tion to  the  eatablished  rules  of  constitu- 
tional construction.  Formulated,  it  roust 
rend  something  lilce  this:  The  constitu- 
tional provisions  as  to  change  in  the  sala- 
ries of  county  officers  during  their  terms 
differ  from  the  constitutional  provisions  . 
as  to  change  in  tbesalariesof  state  officers 
during  their  terms.  Therefore  they  should 
be  construed  to  mean  the  same.  And  yet 
the  majority  opinion  tells  us  with  an  em- 
phasis savoring  at  once  of  virtue  and  pa- 
triotism that  it  would  be  a  dangerous 
practice,  at  the  threshold  ol  our  existence 
as  a  state,  to  loosely  construe  the  consti- 
tution or  wink  at  viola tiona  of  the  funda- 
mental law.  Thla  is  an  admirable  senti- 
ment, but  it  is  not  an  appropriate  conciu- 
Hioii  to  an  argument  which  Is  to  the  effect 
that  constitutional  provisions,  and  stat- 
utes adapted  to  carry  them  into  effect, 
should  be  incontinently  kicked  out  of 
court.  The  results  to  which  this  decision 
leads  cannot  be  Ignored.  Counties  may 
and  do  decrease  in  aasesaed  valuation,  as 
well  as  increase.  A  county  of  the  first 
claes  may  become  a  county  of  the  fourth 
class.  More  frequently  they  pasa  from  the 
first  to  the  second,  second  to  third,  etc. 
This  may  be  by  the  first  annual  assess- 
ment after  the  beginning  of  tlie  terms  of 
the  salaried  officers.  The  board  of  county 
commissioners  may  well  rcluse  to  pay 
them  for  the  remainder  of  their  terms 
salaries  far  in  excess  of  the  constitutional 
limit.  A  suit  arises,  and  is  brought  to 
this  court.  This  court  must  say  to  the 
county  board:  "It  is  true  you  have  an 
assessed  valuation  of  less  than  two  mil- 
lions of  dollars.  It  is  true  these  officers  are 
claiming  salaries  far  in  excess  of  the  con- 
stitutional limit  for  such  a  county  to  pay. 
But  from  considerations  of  economy  you 
must  pay  them  what  they  claim  ;  and  be- 
cause It  would  be  a  dangerous  practice  at 
the  threshold  of  our  existence  as  a  state 
to  loosely  construe  the  constitution  or 
wink  at  a  violation  of  the  fundamental 
law."  And  the  counties,  while  being 
bankrupted  in  violation  of  the  constitu- 
tion and  law,  are  helpless.  They  can  only 
say,  "It  laatrange."  It  is  useless  to  en- 
large upon  the  matter.  I  will  not  at- 
tempt to  canvass  all  the  objections  to  the 
decision  In  this  case.  But,  in  conclusion, 
1  desire  to  enter  my  protest  against  it.  I 
cannot  look  upon  it  otherwise  than  as  a 
patent  subversion  of  important  constitu- 
tional and  statutory  provisions,  and  of 
the  just  and  beneficent  policy  of  compen- 
sation to  connty  officers,  graded  accord- 
ing to  the  value  of  the  services  rendered 
and  the  duty  performed,  and  having  re- 
gard at  the  same  time  to  the  ability  of  the 
people  to  pay,  both  ascertained  in  the 
constitutional  way  by  the  BHsessed  valu- 
ation of  the  counties.    I  protest  against 
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the  meaning  and  effect  si  ven  to  the  phrase 
"annnal  salary."  It  will  have  the  effect 
to  iDterpolate  into  every  contract  contain- 
ing the  words  a  uieanhiK  i>"t  contem- 
plated or  thouKht  ot  by  the  parties,  and 
to  bind  them  to  terms  which  they  never 
considered,  and  never  agreed  to.  It  will 
interpolate  into  every  law  cnntainlnR  the 
words  a  meaning  beyond  and  in  addition 
to  the  ordinary  meanint?  and  effect  of  the 
words  and  the  intention  of  tbeiegislnture. 
Tlie  decision  in  this  case  will,  In  ray  opin- 
ion, subvert  and  destroy.  In  great  meas- 
ure, the  Qnunvial  policy,  conceived  in  the 
interest  of  economy,  equality,  and  Justice, 
and  embodied  In  our  couMtitution  and 
laws,  of  paying  oSicers  moderate  salaries, 
tlxed  in  porportion  to  the  value  of  the 
services  rendered  and  the  doty  performed. 
I  protest  against  the  decision  as  contrary 
to  Justice  and  public  policy,  and  tar-reacb- 
ing  in  disastrous  results. 


People  ex  re/.  Thomas  v.  Berby  et  al. 

(Supreme  Court  of  Colorado.    March  7, 1893. ) 

DisBAiuiBNT — Contempt  of  Cocrt  —  Scaxdalous 

PLEADIXaS. 

1.  The  same  unprofessional  conduct  by  an  at- 
torney may  be  ground  for  disbarment,  and  like- 
wise constituto  a  contempt  of  court. 

2.  The  attorney's  privilege  does  not  author- 
ize him  to  insert  scandalous  matter  into  written 
pleadings.  While  such  conduct  may,  under  some 
circumstances,  justify  disbarment,  it  may  also 
constitute  a  contempt  of  court. 

8.  By  scandalous  matter  is  meant  the  "alle- 
gation of  anything  which  is  unbecoming  the  dig- 
nity of  the  court  to  hear,  or  is  contrary  to  good 
manners,  or  which  charges  some  person  with  s 
crime  not  necessary  to  be  shown  in  the  cause;  to 
which  may  l)e  added  that  any  unnecessary  alle- 
gation bearing  cruelly  upon  the  moral  character 
of  an  individual  is  also  scandalous.  " 

4.  Since,  in  this  class  of  ofTcnscs,  contempt 
proceedings  generally  furnish  sufficient  protec- 
tion to  the  courts  and  to  the  legal  profession, 
this  court  will  as  a  rule  decline  to  entertain  ap- 
plications predicated  thereon  for  disbarment. 
(Syllabus  by  Vie  Court.) 

Original  disbarment  proceedings  against 
Samuel  P.  Berry  and  others,  attorneys, 
on  the  relation  ot  T.  H.  Thomas.  Appli- 
cation denied. 

T.  H.  Thomas,  In  pro.  per. 

Helm,  J.  Relator  is  an  attorney  at 
law.  He  presents  a  petition  and  prays  the 
entry  of  a  rule  requiring  respondents  to 
show  cause  why  their  names  nhould  not 
be  stricken  from  the  roll  of  attornc.ys 
practicing  before  this  and  the  other  state 
courts.  The  petition  recites  tlint,in  acer- 
tain  action  pending  before  the  district 
court  of  Arapahoe  county,  respondents, 
as  attorneys  lor  defendunt,  filed  an  an- 
swer containing,  among  other  tilings,  im 
pertinent  and  scandalous  allegations  ma- 
liciously and  falsely  charging  relator,  who 
was  plaintiff  in  that  action,  with  divers 
disgraceful,  felonious,  and  shoclcing  acts. 
Tlie  petition  also  avers  that  on  motion 
the  court  below  strucic  out  of  the  answer 
In  question  tlic  objectionable  matter,  and 
that  an  action  for  damages  against  re- 
spondents would  be  futile.  It  does  not 
aver  that  the  district  court  refused  to 
entertain  contempt  proceedings   against 


respondents  for  the  alleged  mlscondnet, 
nor  does  it  allege  that  the  district  court 
was  asked  to  entertain  such  proceedings. 
It  Is  needless  to  say  that  the  revocation 
of  an  attorney's  license  to  practice  law  la 
a  severe  penalty;  a  penalty  thatsboald 
only  he  imposed  tor  gross  prufesslonal 
nialconduct.  As  a  rule,  where  there  is 
any  otiier  adequate  method  of  punishing 
the  offense  committed,  and  preserving  tbe 
honor  and  purity  ot  tbe  legal  professinn, 
disbarment  should  not  be  favored.  While 
tor  some  kinds  ot  misbehavior,  showing 
individuals  unworthy  to  hold  a  lawyer's 
license,  no  other  remedy  save  this  exists, 
it  frequently  happens  that  the  anprotes- 
slonal  act  constitutes  likewise  a  contempt 
of  court;  that  is  to  say,  it  may  be  such  an 
act  a?,  under  established  legal  principles, 
might  properly  sabject  tbe  offender  either 
to  punishment  for  a  contempt  of  court 
or  to  disbarment.  Among  the  acts  of  at- 
torneys which  constitute  contempts  ot 
court  Is  that  of  placing  written  pleadings 
that  contain  scandalous  matter  upon  the 
flies.  Every  attorney  knows  that  the  ol»- 
Ject  of  such  pleadings  Is  to  present  in  tbe 
clearest  and  most  concise  language — lan- 
guage free  from  intemperance  and  impuri- 
ty— the  precise  matters  constituting  the 
issue  to  be  tried  ;  and  every  attorney  also 
knows  that  he  has  no  right  to  introduce 
Into  a  pleading  unnecessary  allegations, 
intended  to  humiliate,  ridicule,  ordisgnice 
opposing  pnrties  or  counsel  or  tbe  court. 
The  "privilege"  which  under  proper  cir- 
cumstances protects  the  attorney  against 
an  action  (or  libel  does  not  necessarily 
control  in  contempt  proceMllngs.  This 
privilege  is  not,  and  it  never  lias  beon,  a 
cloak  for  the  dlsbonur  ot  Judicial  proceed- 
ings and  the  disgrace  of  Judicial  records 
by  means  of  scandalous  matter  in  plead- 
ings. The  term  "scandnlous"  is  here  em- 
ployed with  its  strict  legal  meaning,  viz.: 
The  "allugntion  of  anything  which  is  nn- 
becomiiig  the  dignity  of  the  conrt  to  hear, 
or  is  contrary  to  good  manners,  or  wliicb 
charges  some  person  with  acrlme  not  nec- 
essary to  be  shown  in  the  cause;  to  which 
may  be  added  that  any  unnecesaarj  al- 
legation bearing  cruelly  upon  the  moral 
character  ot  an  individual  is  also  scanda- 
lous." Rap.  &  L.  Law  Diet.  1131.  Tribu- 
nals possessing  a  proper  regard  for  the 
good  name  and  dignity  of  the  Judiciary 
visit  upon  those  who  offend  in  this  way 
appropriate  punishment.  Courts  ot  rec- 
ord everywhere,  including  the  lowest  as 
well  as  the  highest,  strike  from  their  files 
pleadings,  briefs,  and  other  papers  con- 
taining such  allegations  as  those  above 
destM'ibed.  Thiscourse  is  usually  pursued; 
but,  humiliating  as  it  is  to  the  offenders, 
it  is  sometimes  inadequate,  and  such  rul- 
ings are  not  infrequently  accompanied 
with  additional  reprimands  written  or 
spoken,  embodying  tbe  severest  censure. 
Occasionally,  it  is  also  deemed  upceasary 
to  impose  still  other  penalties,  auch  as 
fines  or  even  imprisonments. 

As  already  Intimated,  snch  malcondtict 
may,  under  some  circumstances,  justify 
disbarment.  But  this  court  has  never  as 
yet  inflicted  tbat  penalty  for  the  Insertion 
ot  scandnlous  matter  in  a  pleading  pre- 
sented to  another  tribunal.    Tbe  nearest 
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approach  to  each  action  Is  fnund  In  Peo- 
ple V.  Green,  9  Colo.  506,  13  Pac.  Rep,  514. 
Hut  an  examination  of  ttiat  chbo  ahowa 
that  the  judsrueiit  was  there  rendered  up- 
on a  different  ground,  as  well  as  under 
peculiar  and  ununual  circoniBtances.  The 
flrat  paper  presented  was,  It  is  true,  a  peti- 
tion averring  that  respondent  had.  In  a 
bill  filed  in  the  federal  court,  falsely  and 
uialiclouHly  accused  the  judge  of  the  supe- 
rior court  of  Denver  of  receiving  bribes, 
and  of  other  felonious  offenses  in  connec- 
tion with  his  judicial  rulings.  But  when 
this  court,  after  action  by  the  grand  jury 
exonerating  the  Judge  In  question,  consent- 
ed to  entertain  the  proceeding, respondent 
placed  upon  its  flies  a  sworn  answer.  Id 
which  be  reiterated,  in  even  stronger  lan- 
guage, all  of  hia  former  atrocious  accusa- 
tions. Besides  these  accusations,  he  also 
charged  new  and  additional  high  crimes, 
such  as  subornation  of  perjury  and  con- 
spiracy to  procure  the  miscarriage  of  jus- 
tire,  against  the  judge  of  the  superior 
court  and  the  prosecuting  attorne.v  who 
acted  in  conjunction  with  the  grand  jury. 
Not  content  with  thatauswer,  respondent 
instituted  a  new  and  separate  proceeding 
for  the  disbarment  of  said  judge  and  pros- 
ecuting officer,  together  with  another  law- 
yer, who  was  also  connected  with  the 
forroerapplicatlon.  By  petition  heaverred 
that  these  parties  were  gullt.v  of  bribe 
giving  and  bribe  taking,  subornation  of 
perjury,  conspiracy,  and  other  acts  which, 
if  true,  shdwed  that  they  should  be  con- 
victs in  the  penitentiary  Instead  of  minis- 
ters in  the  temple  of  justice.  This  court, 
at  the  pressing  and  earnest  solicitation  of 
the  judge  and  district  attorney  assailed, 
investigated  the  truthfulness  of  the  mat- 
ters charged,  upon  a  portion  of  which 
matters  the  grand  jury  bad  acted  and  re- 
fused to  indict.  Un  the  evidence,  the  court 
found  that  the  accusations  were  made 
without  probable  cause  and  were  prompt- 
ed by  malice.  Thereupon,  In  view  of  the 
shocking  allegations  In  respondent's  an- 
swer and  counter  petition,  as  well  as  aver- 
ments of  a  sirailar  character  in  the  federal 
court  bill,  coupled  with  the  findings  upon 
the  evidence,  it  was  decided  that  disbar- 
ment was  an  appropriate  penalty.  The 
foregoing  brief  resume  of  the  case  referred 
to  shows  that  It  iDrninhes  no  precedent 
for  such  applications  as  the  one  now  pre- 
sented. It  must  be  said,  to  the  honor  of 
the  legal  profession  in  this  state,  that  of- 
fenses of  the  kind  in  question  are  compar- 
atively rare.  But  if,  every  time  an  attor- 
ney in  any  one  of  our  numerous  courts  of 
record  puts  scandalous  matter  into  a  pa- 
per filed,  this  conrt,  upon  request,  were  to 
accept  jurisdiction  of  disbarment  proceed- 
ings, it  is  ubviouB  that  a  vast  amount  of 
its  time  would  be  thus  consumed,  to  the 
neglect  of  its  ordinary  and  more  pressing 
duties.  While  not  denying  the  right  to  en- 
tertain these  proceedings  for  such  offenses, 
we  aro  of  the  opinion  that  our  discretion 
shuuld  never,  except  under  extraordinary 
circumstances,  be  favorably  exercised.  In 
all  ordinary  cases  of  the  kind  in  question, 
an  adequate  remedy,  through  contempt 
proceedings,  exists  in  the  court  against 
which  the  unprofessional  conduct  consti- 
tutes a  serious  offense.  That  courthas  at 
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its  command  power  to  apportioo  the 
penalty  according  to  theffra'lt.V  of  each 
particular  offense,  which  penalty  may  In- 
clude a  fine  or  an  Imprisonment  or  both. 
And  we  think  the  honor  of  the  profession 
and  parity  of  judicial  records,  as  well  as 
the  rights  of  opposing  attorneys  and  par- 
ties, may  In  general  thus  be  adequately 
maintained.  We  assume  that,  as  a  mat- 
ter of  course,  trial  courts  will  not  hesitate 
to  perform  their  duty  in  the  premises;  and 
in  the  future  as  In  the  past  this  court 
will,  as  a  rule,  decline  to  entertain  such 
applications  as  the  one  now  presented. 
The  complaining  parties  will  be  left  to  the 
remedy  of  appropriate  contempt  proceed- 
ings and  actions  for  damages,  provided 
such  actions  lie.  The  application  is  de- 
nied. 

2  C3olo.A.  146 

Borm's  Estate  v.  Hofpbb. 
(Court  of  Appeals  of  Colorado.  April  86. 1882.) 
Liabilities  or  Wipb— Debt  of  Hosbano. 
A  husband  being  Indebted  on  an  open  ac- 
count, his  wife  wrote  the  creditor  as  follows; 
"You  will  please  And  inclosed  fifty  dollars, — all 
I  can  raise  at  present.  I  hope  to  t>e  able  to  give 
you  more  very  soon.  Please  give  credit,  and 
oblige,  B. "  .tieid,  that  this  was  insutBoleDt  to 
ottarge  the  wife's  estate  with  the  payment  of  the 
account. 

Appeal  froia  Arapaboa  eonnty  court; 
Grokob  W.  Millrr,  Judge. 

tJuit  by  Catherine  Hoffer  against  the  es- 
tate of  Mary  Bubm,  deceased.  From  a 
judgment  for  plaintltf,  defendant  appeals. 
Reveraed. 

.7.  L.  Jerome,  for  appellant.  E.  P.  Bar- 
wuD,  for  appellee. 

Reed,  J.  John  G.  Hoffer,  In  1885,  and 
some  time  previous,  was  conducting  the 
business  of  a  retail  butcher  in  the  city  ol 
Denver,  as  agent  of  a  sister-in-law, the  ap- 
pellee. Prior  to  Mareb,  18H5,  Charles 
Bohm,  husband  of  Mary  BobiB,  was  living, 
and  the  head  of  a  family  of  four  or  five 
persons.  He  had  been  dealing  with  ap- 
pellee with  an  open,  unsettled  account, 
running  from  January  1, 1883.  On  the  6tb 
of  March,  Charles  Bohm  was  sick,  and  the 
wife  sent  to  appellee  $50,  with  the  follow- 
ing note:  "Mr.  Hoffer:  You  will  please 
flud  inclosed  fifty  dollara,— all  I  can  raise 
at  present.  I  hope  to  be  able  to  give  yoo 
more  very  soon.  Please  give  lue  credit, 
and  oblige,  Mauy  Bohm.  Mr.  Bohm  is 
home,  sick."  The  foO  was  credited  on  the 
account  of  Charles  Bohm.  Shortly  after, 
the  date  not  shown,  probably  about  May 
Ist,  Mr.  Bohm  died.  Dealing  wascontinued 
with  appellee  until  May  1st,  when  there 
was  an  unpaid  balance  on  the  account  of 
Charies  Bohm  of  91il5.23.  This  claim  does 
not  appear  to  have  been  filed  against  the 
estate  of  Charles  Bohm,  nor  any  attempt 
made  to  collect  it.  About  two  years  after 
the  death  of  the  husband  the  wife  died, 
and  subsequently  the  claim  was  filed 
against  her  estate,  and  allowed.  Remain- 
ing unpaid,  this  suit  was  brought,  a  trial 
bad.  and  Judgment  for  9iy5.23. 

The  judgment  cannot  be  sustained.  It 
was  cleariy  the  debt  of  Charles  Bohm, and 
should,  if  enforced  at  all,  have  been  collect- 
ed from  bis  estate.     She  could  only  be- 
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made  liable  by  an  aBsninption  ot  the  debt, 
end  an  ahaolate  promise  to  pay  It,  or  by 
reauon  ot  ber  aucceedlDK  to  tbe  estate  ot 
tbe  buaband,  and  falling  to  pay  the  debts. 
It  was  not  sliowQ  tbat  the  widow  suc- 
ceeded to  any  property  ol  tbe  busband ; 
consequently  we  must  infer  tbat  the  Judg- 
ment waH  based  upon  a  supposed  assump- 
tion  cl  the  debt,  and  a  promise  to  pay,  by 
Mrs.  Bohm,  predicated  upon  the  note 
above,  written  by  tbe  wile  while  tbe  bus- 
band  was  Miclc.  Tbat  is  insufflclent.  It  Is 
true  Rhe  writes  ol  It  as  ber  own  individual 
matter,  but  in  reference  to  a  claim  not 
a^alust  ber,  but  the  busband,  to  whose 
biiHinees  she  was  attending  during  bis 
iUuess.  It  is  not  shown  tbat  she  at  that 
time  was  doing  any  business  or  had  any 
property,  or  tbat  abe  bad  in  any  way  as- 
sumed tbe  debt,  or  had  been  required  to, 
nor  is  any  consideration  shown  to  have 
pasaed.  An  aHsumption  of  it,  to  be  obll- 
Katory,  must  hare  recognized  it  as  having 
been  the  former  debt  of  tbe  husband,  and, 
as  such,  a  promise  to  pay  it  upon  an  ex- 
pressed conaidern  tion.  Tbe  hasty  note  is 
insufficient,  under  tbe  statute  ot  frauds. 
There  Is  nothing  in  It  to  connect  tbe  wife 
with  tbe  transactions  of  the  husband  and 
api>ellee.  For  aU  tbat  appears  upon  the 
face  of  It,  It  might  have  been  in  regard  to 
another  matter, — a  transaction  of  ber 
own.  There  being  no  other  evidence  to 
charge  tbe  estate,  tbe  Jndgmeut  mnst  be 
reversed,  and  cause  remanded. 


1  ColcA.  480 

Wtatt  et  at.  t.  Labimeb  ft  Wbu>  Iru- 

SATiON  Co.  et  aJ.^ 
(Court  of  jlppeol*  4/ Colorado.    March  88,1898.) 

iBKiaATioN  CoHPAmaa  —  Liabiutt  A.a  "Common 
CuaBixKS" — Pkopbiit^rt  Rights — Injunction. 

1.  The  liability  ot  an  irrigation  uompany  tor 
falling  to  supply  a  certain  volume  ot  water  to 
the  holders  ot  water  rights,  according  to  con- 
tract, cannot  be  determined  on  the  theory  that 
the  company  Is  a  common  oarrier,  where  the 
rights  in  question  were  acquired  trom  the  com- 
paay  atter  its  appropriation  ot  the  water  in  its 
canal  trom  a  puolio  stream. 

a.  Const,  art.  16,  |  5,  declares  the  unappro- 
priated water  ot  every  natural  stream  within  the 
state  "to  be  the  property  ot  the  public,  and  the 
same  Is  dedicated  to  the  use  of  the  people  ot  the 
state,  subject  to  appropriation  as  hereinafter  pro- 
vided."  Hection  6  provides  that  "the  right  to 
divert  unappropriated  waters  of  any  stream  shall 
never  be  denied.  Priority  ot  appropriation  snail 
give  the  better  right,  as  between  those  using  the 
water  for  the  same  purpose."  Held,  tbat  a 
canal  company,  diverting  such  waters  to  a  l>ene- 
ficlal  use,  became  the  proprietor  thereof,  and,  as 
snch,  could  sell  and  deliver  It  tor  Irrigating  pur- 
poses, and  tliat  right  could  be  detested  only  oy  a 
Wlnre  ot  application  ot  the  water  to  •  beneficial 
nse.  Wheeler  v.  Irrigation  Ca,  17  Pao.  Rep.  487, 
10  Colo.  583,  distingnished. 

&  The  users  ot  water  from  the  canal  of  such 
Irrigating  company,  having  themselves  made  no 
apTiropriatiOD  ot  water  trom  a  natural  stream, 
and  having  asserted  no  right  to  water  prior  to 
the  appropriation  by  the  canal  company,  have 
no  rights  under  the  constitution,  as  members  ot 
"the  public, "  paramount  to  those  ot  the  com- 
pany. Wheeler  v.  Irrigation  Co.,  17  Fac  Rep. 
487,  10  Colo.  583,  distinguished. 

4.  In  an  action  to  enjoin  an  irrigation  com- 
pany from  disposing  of  further  water  rights,  the 

•Behoving  denied  April  aS,  18Ml 


complaint  alleged  that  the  estimated  carryin?  oa- 
paoity  ot  defendant's  canal  was  600  water  rights, 
ut  1.44  cubic  feet  each  per  second,  and  that  de- 
fendant had  sold  certain  ot  such  water  rights  to 
plaintiffs  under  written  contracts  which  provided 
that,  when  the  company  had  sold  water  rights 
equal  to  the  "estimated  capacity"  ot  ita  canal, 
stoolc  should  be  delivered  to  each  purchaser,  that 
the  company  should  not  he  liable  for  deficiency 
in  the  supply  ot  water  from  natural  causes,  and 
that  if,  from  canaes  beyond  the  control  of  the 
company,  the  snpply  should  he  unequal  to  the 
"estimated  capacity"  of  the  canal,  the  company 
might  prorate  tbe  water  among  the  holders;  also 
that  aobx  ot  auoh  rights  bad  been  sold,  that  the 
supply  01  water  was  insufficient  to  furnish  each 
holder  1.44  cubic  feet  per  second,  and  that  never- 
theless defendant  was  about  to  sell  a  large  num- 
ber of  additional  rights.  Held,  that  the  com- 
pany was  entitled  to  sell  rights  up  to  the  "esti- 
mated capacity"  of  its  canal,  and,  there  being 
no  allegation  that  that  capacity  was  exceeded,  a 
demurrer  to  the  complaint  was  properly  sos- 
tained. 

6.  Tbe  users  ot  water  from  the  canal  not  be- 
ing "apprupriators, "  within  the  provisions  of  the 
constitution,  acquired  no  preference  of  right  to 
use  tbe  waters  by  reason  of  tbe  priority  of  their 
contracts,  and  consequently  were  not  entitled 
to  the  injunction  prayed. 
fiiBSBU.,  J.,  dissenting. 

Appeal  from  district  court.  Weld  coun- 
ty ;  S.  S.  DowNEB,  Judge. 

Action  by  David  C.  Wyatt  and  others 
against  the  Larimer  &  Weld  Irrigation 
Company  and  otbera.  From  an  order 
auataining  a  demurrer  to  tbe  complaint, 
plaintiffs  appeal.      Affirmed. 

Tbe  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  Beed,  J. : 

In  September,  1890,  appellants  Instituted 
this  suit  against  the  appellees  by  filing 
their  complaint  or  bill  in  equity  aslting 
(or  an  injunction.  It  is  averred  in  tbe 
complaint  tbat  tbe  defendant  tbe  Larimer 
ft  Weld  Irrigation  Company  was  Incorpo- 
rated in  1879,  as  a  ditch  company  and 
common  carrier  of  water  for  Irrigatloa 
purpoaes,  with  power  to  acquire  a  certain 
old  irrigation  ditch  Icnown  as  "Canal  No. 
10,"  in  Larimer  county,  (or  tbe  purpose  of 
enlarging  and  extending  it.  Tbat  it  ac- 
quired such  ditch  and  extended  it  during 
tbe  years  1879  and  1880,  and  since  such 
years.  That  the  ditch  so  acquired,  en- 
larged, and  extended  has  since  been  Icnown, 
and  now  la,  the  "Larimer  &  Weld  Irriga- 
tion Canal."  That  It  is  situate  In  tbe 
counties  of  Larimer  and  Weld.  Tbat  the 
'water  (or  supplying  tbe  canal  was  taken 
from  tbe  Cache  la  Poudre  river.  In  Lari- 
mer county.  Tbat  since  its  constrnction 
tbe  defendant  corporation  has  acted  as  a 
common  carrer  of  water  by  meana  of  tbe 
canal,  carrylni^  and  delivering  water  for 
the  purposes  of  Irrigation  to  aettlera  upon 
tbe  land  under  such  canal.  That  the  car^ 
rylng  and  delivering  of  water  was  done 
under  written  contracts  executed  be- 
tween tbe  corporation  and  the  consumer. 
Tbat  all  written  contracts  entered  Into, 
"mentioned,  as  a  unit  of  comparison  and 
measurement,  what  Is  known  as  an 'eighty- 
acre  water  rigbt,'  which  is  defined  in  all 
such  contracts  aa  one  and  forty-four  one 
hundredths  cubic  feet  o(  water  per  second, 
flowing  over  a  weir  at  one  o(  the  lateral 
head  gates  along  the  line  o(  de(endant'B 
canal;  said  amount  of  water  to  be  used 
during  tbe  irrigating  aeaBons,  or  so  long 
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an  needed  during  Buch  seaBons,  for  the 
proper  Irrigation  ut  eighty  acres  ut  land. " 
That  prior  to  the  Incorporation  of  the  de- 
fendant certain  parties  had  vested  rights 
In  water  by  appropriation  and  applica- 
tion, through  the  old  No.  10  ditch,  to  land 
owned  and  occupied  by  them,  respec- 
tively. That  the  rights  so  owned  upon 
the  pui'Chase  of  the  ditch  were  agreed  to 
be  deemed  equal  to  29%  rights,  of  SO  acres 
each,  each  being  1.44  cubic  feet  of  water, 
delivered  as  above  stated  ;  and  that  such 
rights,  by  virtue  of  their  priority,  were 
agreed  and  recognized  by  contract  to  be 
full  rights,  each  entitled  to  the  full  speci- 
fied quantity,  and  not  subject  to  diminu- 
tion, or  to  a  pro  rata  division  by  reason  of 
scarcity  of  water  In  tbesupply,  and  all  sub- 
sequent purchasers  of  water  rights  took 
such  rights  subject  to  the  preferred  rights 
of  the  original  holders  of  the  W%  rights. 
The  carrying  capacity  of  thecanal  was  es- 
timated as  being  equal  to  500  water  rights, 
each  of  the  quantity  above  specified.  All 
water  rights  by  the  defendant  sold  after 
the  2S%  rights  were  sold  under  written 
contracts  containing  the  following  pro- 
visions: "(6)  The  said  company  agrees 
that,  when  it  shall  have  sold  and  have 
outstanding  and  in  force  a  number  of  wa- 
ter rights  equal  to  the  estimated  capacity 
of  the  company's  canni  to  furnish  water, 
It  will  then  issue  and  deliver  to  the  holder 
of  each  water  right  who  shall  have  com- 
piled with  the  terms  and  conditions  of 
this  contract,  without  further  considera- 
tion, four  shares  of  the  stncl:  of  said  com- 
pany for  every  water  right  hereby  sold, 
which  the  purchaser  hereof  agrees  to  ac- 
cept. (7)  It  is  hereby  distinctly  under- 
stood and  agreed,  by  and  between  the 
parties  hereto,  that  in  case  the  canal  of 
said  company  shall  be  unable  to  carry 
and  distribute  a  volume  of  water  eqnal  to 
its  estimated  capacity,  either  from  casual 
or  unforeseen  or  unavoidable  accident,  or 
if  the  volume  of  water  prove  insufficient 
from  drought,  or  from  any  other  cause  be- 
yond the  control  of  said  company,  the 
company  shall  not  be  liable  in  any  way 
for  the  shortness  or  deficiency  of  supply 
occasioned  by  any  of  said  causes.  (S)  It 
is  further  agreed  that  if,  by  reason  of  any 
causes,  the  supply  of  water  shall  be  In- 
sutllcient  to  All  and  flow  through  said  ca- 
nal, according  to  its  estimated  capacity, 
or  If  from  any  other  cause,  as  aforesaid, 
beyond  the  control  of  said  company,  the 
supply  shall  be  insufficient  to  furnish  an 
amount  equal  to  all  the  water  rights 
then  outstanding,  the  said  company  shall 
have  the  right  to  distribute  such  water  as 
may  flow  through  said  canal  to  the  hold- 
ers of  such  water  riglits  pro  rata,  and,  for 
the  purpose  of  so  doing,  may  establish 
and  enforce  such  rules  and  regulations  as 
it  may  deem  necessary  or  expedient. "  It 
is  alleged  that  the  appellant  Thompson  is 
the  owner  of  320  acres  of  land  under  the 
canal;  has  owned  the  same  since  Decem- 
ber, 18S1.  That  he  is  the  owner  of  two 
water  rights  purchased  from  appellee,  one 
of  which  bore  date  April,  1880,  and  was 
water  right  No.  12  in  series  as  made  by 
appellee.  The  other  water  right  was 
made  by  contract  dated  February,  1882, 
and  was  No.  92  in  series  of  appellee.   That 


the  appellants  David  C,  Demosthenes  B., 
and  Lewis  L.  Wyatt  are  and  have  been 
since  the  ICth  day  of  December,  1887,  th» 
owners  of  1,920  acres  of  land  in  the  county 
of  Weld,  lying  under  and  capable  of  IrrJ. 
gatlon  from  the  canal  of  appellee.  That 
they  are  the  owners  of  24  80-acre  water 
rights  under  contracts  made  with  appellee 
in  December,  1S87.  That  they  have,  "ever 
since  they  became  the  owners  of  said  land 
and  water  rights,  as  aforesaid,  during 
each  and  every  irrigation  season,  actually 
used  for  the  irrigation  of  said  lands  all  of 
the  water  which  was  delivered  to  them  by 
said  defendant  by  virtue  of  their  said  wa- 
ter-right contracts,  being  their  full  pro 
rata  part  of  the  water  which  has  flowed 
in  said  canal  durlug  the  irrigation  seasons 
of  1888, 1889,  and  1890. "  It  Is  alleged  that 
prior  to  the  year  1889  there  had  been  sold 
and  disposed  of  under  contracts,  as  afore- 
said, by  the  appellee,  water  rights  as  fol- 
lows: Preferred  water  rights, based  upon 
the  prior  appropriation  under  the  old  ca- 
nal No.  10,  29%  water  rights,  sold  and  dis- 
posed of  to  various  persons,  including  ap- 
pellants, by  contracts,  subject  to  and  jun- 
ior to  the  above  29%  water  rights,  23GV 
rights:  water  rights  held  and  purchased 
under  such  contracts  by  Benjamin  H. 
Eaton,  56  rights,— maklug  the  aggregate 
322J^  water  rights.  That  40  of  the  unsold 
water  rights  remaining  In  the  company 
hud  been  and  were  being  used  by  appellee 
Benjamin  H.  Eaton.  That  there  were 
usedbytheappelleetheColorado  Mortgage 
&  Investment  Company,  through  their 
tenants,  four  water  rights,  making,  as  al- 
leged, the  water  rights  used,  sold,  and  in- 
cluding the  40  rights  alleged  to  have  been 
used  by  Eaton,  aggregate  :}66)^.  It  is  also 
alleged,  in  reference  to  the  4u  rights  used 
by  Eaton,  that  he  had  no  written  con- 
tracts,—paid  no  money  consideration  for 
them, — but  that  there  was  an  understand- 
ing between  the  canal  company  and  said 
Eaton  that  the  water  rights  should  be 
used  by  Eaton  upon  his  land,  so  that  the 
vested  right  to  water  to  that  extent 
would  accrue,  and  that  subsequently  the 
rights  so  accruing  would  be  transferred 
to  the  Colorado  Mortgage  &  Investment 
Company,  which  is  the  owner  of  6,341 
acres  in  the  county  of  Weld,  and  lying  un- 
der the  canal;  such  lands,  prior  to  the  fil- 
ing of  the  complaint,  not  having  been  Irri- 
gated or  cultivated.  That  prior  to  tho 
year  1889  all  the  water  of  the  Cache  la 
Poudre  river  flowing  during  the  irrigat- 
ing season,  except  that  occasioned  by 
floods  and  freshets  of  short  duration,  had 
bfien  actually  diverted  and  appropriated 
principally  for  the  purposes  of  irrigation. 
That,  by  virtue  of  prior  appropriations 
during  the  greater  part  of  each  and  every 
season,  the  canal  company  has  been  un- 
able to  deliver  to  the  water-right  owners 
under  its  canal  water  to  the  extent  of  1.44 
cubic  feet  per  second  for  each  water  right. 
That  such  amount  was  actually  needed 
for  Irrigation  l)y  all  the  said  owners  and 
users,  but  that  the  said  canal  company 
had  prorated  all  the  water  which  it  conid 
obtain  from  the  river  among  the  different 
water-right  owners  under  the  provisions 
of  «he  contract  as  heretofore  stated. 
That  the  owners  and  holders  of  water 
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rtsbts.  Including  appellants,  bave  acqui- 
esced and  consented  in  Bucb  pro  ratadlstri- 
batlon,  but  to  the  extent  only  of  the  said 
966%  water  rights  heretofore  mentioned. 
That  there  la  not  aufflclent  water  In  tbe 
Cache  la  Pondre  river,  unappropriated,  to 
enable  the  caual  company  to  dispose  of 
any  more  water  rights  from  its  canal,  and 
that  the  canal  company  had  already  dis- 
posed of  water  rights  in  excess  of  its  sup- 
ply and  ability  to  furnish  the  water.  It 
is  alleged  that  the  managers  of  the  de- 
fendant tbe  Colorado  Mortgage  &  Invest- 
ment Company  and  the  defendant  Eaton 
constituted  the  board  of  directors  of  the 
Larimer  &  Weld  Irrigation  Company. 
That  the  Colorado  Mortgage  &  Invest- 
ment Company  wished  to  dispose  of  its 
land,  (6,341  acres,)  and  that  the  defendant 
Eaton  during  the  year  1S90  proposed  to  the 
other  two  defendants  (the  Larimer  & 
Weld  Irrigation  Company  and  the  Colora- 
do Mortgage  &  Investment  Company) 
tbat  be  would  bny  sucb  lands  at  some 
price  to  be  agreed  upon,  If  the  defendant 
the  canal  company  would  sell,  execute, 
aud  convey  to  him  further  and  additional 
water  rights,  not  less  than  50  nor  more 
than  127,  exclusive  of  the  40  water  rights 
by  him  used  upon  bis  own  land  as  above 
stated;  such  new  and  additional  water- 
right  contracts  to  convey  to  said  Eaton 
the  same  rights  to  the  use  of  water,  and 
to  be  subject  to  the  same  provisions  in  re- 
Itard  to  the  prorating  of  water,  as  tbe 
water  rights  formerly  sold,  amounting  to 
834  rights,  excluding  the  29<!^  rights  held 
under  the  priorities  arising  In  the  old  ca- 
nal No.  10.  It  is  further  alleged  that  the 
defendants  (the  Larimer  &  Weld  Irriga- 
tion Company,  tbe  Colorado  Mortgage  & 
Inveatraeut  Company,  and  Eaton)  have 
(:oufederated  and  conspired  for  the  pur- 
pose of  carrying  out  the  proposal  of  the 
defendant  Eaton,  and  tbat  they  will  do  so 
unless  restrained  by  injunction.  That  the 
canal  company  will  issue  a  large  number 
of  water-right  contracts,  of  SO  acres  each. 
In  addition  to  the  366%  water  rights  al- 
ready outstanding,  for  the  purpose  of 
allowing  Eaton  to  irrigate  the  6,341  acrpg 
of  land  proposed  by  him  to  be  acquired 
from  the  Mortgage  &  Investment  Com- 
pany. That  the  water  flowing  Into  the 
canal  will  be  prorated  among  all  of  the 
couHumers  holding  water  rights,  includ- 
ing tbe  defendant  Eaton,  upon  the  new 
shares  to  him  to  be  issued,  resulting  in  a 
/liminished  supply  of  water  to  the  former 
holders  of  water  rights,  and  in  materially 
dimiuishing  the  value  of  the  lands  held  by 
such  former  consumers,  and  render  the 
water  supply  Inadequate  for  the  irriga- 
tion of  lauds  held  and  onrned  by  them. 

An  Injunction  was  asked,  restraining 
—F/rsf,  the  defendants  from  selling  or  issu- 
ing any  more  water  rights  In  addition  to 
the  36(i^  then  sold  aud  outstanding;  sec- 
ond, restraining  the  company  from  pro- 
rating any  water  with  any  additional 
consumers  and  purchasers  of  rights  in  ex- 
cess of  the  366%  rights  formerly  sold,  unless 
there  should  be  a  supply  in  excess  after 
Supplying  1.44  cubic  feet  per  second  to 
each  right  previously  sold;  third,  from 
delivering  any  water  for  the  purpose  of 
Irrigating  any  of  tbe  6,341  acres  of  land 


belonging  to  the  Colorado  Mortgage  tk 
Investment  Company. 

A  demurrer  was  filed  by  each  of  the  de- 
fendants, they  being  Identical.  Tbe  three 
first  causes  assigned  are  for  nonjoinder 
and  misjoinder  of  parties.  The  fourth 
ground  of  demurrer  Is  the  foilowiaiE: 
"That  tbe  complaint  does  not  state  facta 
safUcient  to  constitute  a  cause  of  action, 
and  tbat  such  Insufficiency  ia  as  to  the  fol- 
lowing particulars:  First.  The  sixth  par- 
agraph of  said  complaint  sets  out  the 
water  contract  In  part  under  which  the 
plaintiffs  claim,  and  It  does  notfnrtherap- 
pear  from  said  complaint  tbat  tbe  terms 
and  stipulations  of  said  contract  have 
been  in  any  way  interfered  with,  or  that 
the  defeudtints,  or  any  of  them,  have  in 
any  wise  failed  In  the  performance  of  atip- 
ulations  or  conditions  on  their  behalf  to 
be  kept  and  performed.  Second,  That  if 
the  contract  pleaded  In  said  complahit  the 
estimated  capacity  of  the  canal  to  furnish 
water  was  made  the  standard  by  which 
the  rights  with  water-right  owners  are 
measured,  and  the  complaint  nowhere 
states  that  tbe  defendant  the  Larimer  & 
Weld  Irrigation  Company  has  made  con- 
tracts calling  for  water  In  excess  of  tba 
estimated  capacity,  and  nowhere  states 
tbat  tlie  said  company  has  threatened 
to  Issue  its  contracts  for  water  In  excess 
of  said  estimated  capacity.  Third.  That 
tbe  ninth  paragraph  of  the  complaint  al- 
leges that  said  defendant  baa  already  dis- 
posed of  water  rights  equal  to  and  in  ex- 
cess of  its  ability  to  furnish  water,  where- 
as the  seventh  paragraph  of  the  com  plaint 
herein  expressly  provides  that,  in  case  the 
canal  of  the  said  company  sball  be  una- 
ble to  carry  and  distribute  water  equal  to 
ita  estimated  capacity,  either  from  casaal 
or  unforeseen  or  unavoidable  accident,  or 
if  the  volume  of  water  prove  insutflcient 
from  drought,  or  from  any  otber  cause  be- 
yond the  control  of  said  company,  tbe 
company  shall  not  be  liable  In  any  way  for 
tbe  shortness  or  Insufficient  supply  occa- 
sioned from  any  of  said  causes."  The  de- 
murrers were  overruled  as  to  the  three 
first  causes,  and  sustained  as  to  tbe 
fourth,  and  an  appeal  taken  to  this  court 
from  the  judgment  on  the  demurrers. 

H.  N.  Haynes  and  Willard  Teller,  for  ap- 
pellants. Jas.  M.  McCreery  and  Bugh 
Butler,  for  appellees. 

Rgkd,  J.,  (after  stating:  the  fnctfi.)  At 
the  very  outset  of  the  investigation  w* 
are  embarrassed  by  want  of  data,— by 
the  failure  of  the  pleader  to  state  in  the 
complaint  certain  important  facta  neces- 
sary to  a  proper  understanding  of  the 
case  and  tbe  equities  of  the  parties.  We 
should  have  been  informed  of  the  average 
volume  of  water  flowing  in  tbe  atream 
during  the  irrigating  season,  of  the 
amount  tal<en  by  appropriation  prior  to 
the  appropriation  of  appellee  in  1878, 
whether  there  bad  been  an  adjudication 
and  decree  under  thn  provisions  of  tbe 
statute,  and  tbe  relative  rights  of  priority 
and  supply  determined.  We  should  also 
have  been  informed  of  the  size,  grade,  and 
estimated  carrying  capacity  of  tbe  canal, 
and,  as  near  aa  practicable,  of  tbe  esti- 
mated loss  of  water  in  tranamisalon  by 
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seepage  and  evaporation.  These  are  all 
Important  factors  In  arriving  at  the  egul- 
tleH  of  tbe  partlea  and  the  conBtrnetlon  ot 
th«  contracts.  They  are,  evidently,  all 
elements  and  conditions  that  were  known 
to  the  respective  parties  at  the  time  of  en- 
tering into  the  contracts,  end  it  la  pre- 
sumed they  were  made  with  reference  to 
fluch  premises  and  existing  conditions,  bot 
these  facts  were  deemed  by  the  pleader 
tiniuiportant ;  hence  we  are  not  Informed. 
It  la  alleged  In  tbe  complaint,  and  urged 
and  relied  upon  In  argument,  that  tbe 
Larimer  &  Weld  Irrigation  Company  (ap- 
pellee) was  and  is  a  common  carrier  ot 
water  for  Irrigating  porposes,  and  that 
Its  rights,  duties,  and  obligations  are  to 
be  determined  on  the  assumption  that 
that  is  its  status.  This  theory  Is  sup- 
posed to  be  asserted  In  and  supported  by 
the  supreme  court  of  this  state  In  Wheeler 
V.  Irrigation  Co..  10  Colo.  582,  17  Pac.  Rep, 
487;  Coffin  v.  Ditch  Co.,  6  Colo.  448;  Reser- 
voir Co.  V.  Soutbwortb,  13  Colo.  Ill,  21 
Pac.  Rep.  1028;  and  Strickler  v.  Colorado 
Springs,  (Colo.  Sup.)  26  Pac.  Rep.  813. 

The  law  declared  in  those  cases  must  be 
construed  as  applying  only  to  the  es- 
tablished facts  of  each  case.  To  attempt 
to  geiierallce  and  give  it  application  to  all 
corporations  delivering  water  to  con- 
anmera  would  be  doing  injustice  to  tbe 
«onrt  and  tbe  law.  The  application  of 
the  term  "common  carrier "  to  such  cor- 
porations was  perhaps  unfortunate.  Tbe 
name  was  probably  adopted  for  want  of 
«  better.  The  anomaloua  and  peculiar 
atatva  of  such  corporation  In  some  as- 
pects, or  of  some  corporations,  in  the  func- 
tions exercised,  approaching  more  nearly 
those  of  a  common  carrier  than  anything 
«Ise,  the  name  was  applied.  No  compe- 
tent court  could  or  would  attempt  to  as- 
sert that  the  functions,  attributes,  and  re. 
-sponsl  bill  ties  of  a  canal  company  were 
Identical  with  those  of  a  common  car- 
rier; and  in  the  opinion  of  the  court  In 
Wheeler  V.  Irrigation  Co.,  supra,  it  gunrrled 
itself  against  this  Injustice  In  construction 
by  saying:  "The  Colorado  doctrines  of 
ownership  and  appropriation  [as  de- 
clared In  tbe  constitution,  statutes,  and 
decisions]  necessarily  give  the  carrier  of 
water  an  exceptional  st&tua,—B.  atatua 
differing,  in  some  particulars,  from  that 
of  the  ordinary  common  carrier.  Certain 
pecnllar  rights  are  acquired  lu  connection 
with  tbe  water  diverted.  It  la  unnecea. 
eary  now,  however,  to  enumerate  these 
rights  In  detail.  For  the  present  it  suffices 
to  say  that  they  are  dependent,  for  their 
birth  and  continued  existence,  upon  the 
use  made  by  the  consumer. "  In  a  case 
like  the  present  the  facta  and  conditions 
flt-ated  in  the  complaint  divest  the  appel- 
lee of  every  legal  element  necessary  to 
constitute  it  a  common  carrier.  Take  the 
earliest  deflnltione of  a  "common  carrier," 
and  we  bavet  "To  render  a  person  liable 
as  a  common  carrier,  be  must  exercise 
the  business  of  carrying  as  a  public  em- 
ployment, and  must  undertake  to  carry 
goods  for  all  persons  Indiscriminately, 
and  hold  himself  out  as  ready  to  engage 
In  tbe  transportation  of  goods  for  him  as 
a  business.**  Coggs  v.  Bernard,  2  Ld. 
Raym.  900-;  lugate  v.  Cbrlstte,  3  Car.  & 


K.  61;  Cbit.  Carr.  15.  Adopted  and  rec- 
ognised as  correct  in  1  Kent,  Comm.  p. 
4»8,  §  40;  Story,  Ballm.J  496;  Hatteriee  v. 
Groat,  1  Wend.  272;  Citizens'  Bank  v. 
Nantuckect  (Steamboat  Co.,  2  Story,  17,— 
and  generally  In  all  subsequent  American 
decisions.  And.  I<aw  Diet.:  "Common 
Carrier:  One  who  undertakes,  for  hire 
or  reward,  to  transport  the  goods  of  such 
as  choose  to  employ  bim,  from  place  to 
place."  See  Dwlght  v.  Brewster,  1  Pick. 
58.  "It  tbe  carrier  be  employed  In  carry- 
Ing  for  one  or  a  definite  number  of  per- 
sons, by  way  of  special  undertaking,  be  is 
only  a  private  carrier. "  Redf.  Carr.  g  19. 
These  definitions  are  so  elementary  that 
they  would  not  be  stated,  except  for  pur- 
poses of  Illustration,  to  show  that  In  the 
case  presented  the  corporation  Is  not 
brought  within  the  definition.  In  any  re- 
spect, of  either  a  "common"  or  "private" 
carrier,  coming  nearer  the  definition  ot 
"private"  than  "common"  carrier,  but 
lacking  several  indispensable  elements  ot 
either.  In  order  to  constltutA  a  carrier  ot 
either  class,  (1)  tbe  goods  or  thing  to  be 
carried  must  be  the  property  of  the  bailor; 
(2)  the  thing  must  be  delivered  by  the 
bailor  to  tbe  carrier  to  be  transported; 
(X)  tbe  carrier  must  transport  and  deliver 
to  the  consignee  the  Identical  goods  de- 
livered to  bim  for  transportation ;  (4)  a 
person  who  contracts  to  transport  and 
deliver  to  another,  at  a  given  place,  a  cer- 
tain portion  ot  a  common  lot  of  material, 
to  be  separated  from  It  at  the  place  of  tbe 
consumer,  to  which  the  consumer  had  no 
title  prior  to  tranaportatlon  and  delivery, 
Is  In  no  legal  sensea  carrier,  but  a  vendor, 
of  tbe  commodity. 

Now,  applying  these  axiomatic  princi- 
ples to  the  facts  as  pleaded,  and  we  find 
that  neither  of  appellants  Is  alleged  to 
have  had  any  right  or  title  by  purchase, 
prior  appropriation,  application  to  a 
beneficial  use,  or  otherwise,  to  any  of  tbe 
water  appropriated,  diverted,  and  carried 
by  the  canal  company  at  anytime  prior 
to  the  construction  of  tbe  canal,  or  prior 
to  bringing  suit,  that  he  could  or  at- 
tempted to  deliver  to  the  company  for 
transportation.  The  water  supply  of  the 
canal  company  (appellee)  which  It  was  to 
carry  and  deliver  under  Its  respective  con- 
tracts was  obtained  by  it — Flrat,  by  the 
purchase  and  absorption  of  the  water 
rights  formerly  held  by  appropriation  by 
tbe  parties  Interested  in  old  canrl  No.  10, 
(neither  the  time  when  such  rights  were 
acquired,  the  relative  priority  of  such 
rights,  nor  the  extent  of  such  appropria- 
tions are  stated ;)  second,  by  the  appro- 
priation of  any  unappropriated  water 
flowing  In  the  river  at  the  date  ot  com- 
mencing the  construction  of  the  canal,  in 
March,  li(l9. 

The  right  of  appellant  Thompson  to 
water,  as  alleged  in  tbe  complaint, Is  pred- 
icated upon  tbe  purchase  of  two  water 
rights  by  contracts  with  the  canal  com- 
pany,— one  executed  by  the  company  in 
April,  1880,  of  which  he  became  the  own- 
er by  purchase  In  December,  1881 ;  the  oth- 
er acquired  directly  from  the  canal  com- 
pany, executed  la  February,  1882.  The 
alleged  rights  otWyatts  (appellants)  to  eq- 
uitable relief  are  based  upon  tbe  purchase 
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|»y  them  of  24  water-right  contracts  from 
the  canal  company,  acquired  in  December, 
1S87.  It  is  alleged  that  Thompson  ac- 
quired the  land  upon  which  water  was 
used  in  December,  1881,  two  years  and  a 
halt  attei  the  appropriation  of  the  water 
by  the  canal  cumpnny,  and  the  Wyatts 
became  the  owuertt  of  their  land  on  the 
16th  of  December,  1887,  eight  and  one  half 
years  after  such  appropriation.  Ueuce  it 
becomes  apparent  that  the  relation  the 
canal  company  bore  to  the  plain tlHs  was 
not  that  of  a  common  carrier,  to  trans- 
port, for  hii-e,  a  chattel  to  which  they  bad 
a  pre-existing  title,  and  deliver  the  same  to 
them  for  use  upon  the  laud,  for  no  right  to 
any  water  flowing  in  the  stream  is  assert- 
ed by  either.  Their  assertion  of  right  to 
water  is  based  entirely  upon  the  con- 
tracts of  the  canal  company  to  furnish, 
sell,  and  deliver  to  them  a  given  quantity 
of  water  at  some  point  upon  or  near  the 
land  upon  which  it  Is  to  be  used.  In  the 
paragraph  above  quoted  from  the  opinion 
of  tlie  supreme  court  in  Wheeler  v.  Irriga- 
tion Co.  the  court  used  the  following  lan- 
guage: "The  Colorado  doctrines  of  own- 
ersliip  and  appropriation  [as  declared  in 
the  constitution,  statutes,  and  decisions] 
necessarily  give  the  carrier  of  water  an 
exceptional  status, — a  status  differing  in 
some  particulars  from  that  of  the  ordi- 
nary common  carrier.  Certain  peculiar 
rights  are  acquired  in  connection  with  the 
water  diverted."  It  was  probably  not 
necessary  tor  the  determination  of  that 
case  to  point  out  In  what  respects  the 
canal  company  differed  from  a  common 
carrier,  nor  to  define  tlie  peculiar  right  ac- 
quired by  the  diversion  ot  the  water;  but 
the  court,  evidently  feeling  that,  unless 
there  was  some  reservation  or  modifica- 
tion of  the  term  "common  carrier, "  par- 
ties miglit  be  misled,  (as  they  evidently 
were  in  this  case.)  and  attach  to  the  name 
a  legal  significance  not  intended,  used  the 
foregoing  language  as  modifying  or  ex- 
plaining. In  attempting  to  apply  the 
name  in  this  case,  the  modification  is  nec- 
essarily so  great  as  to  deprive  the  curpo. 
ration  of  every  legal  and  fundamental 
element  orreqoisite  belonging  to  the  name. 
2.  In  the  same  case,  (Wheeler  v.  Irriga- 
tion Co.,)  after  failing  to  define  the  "excep- 
tional status"  of  canal  companies,  it  is 
said:  "But,  giving  these  rights  all  due 
significance,  I  cannot  consent  to  the  prop- 
osition that  the  carrier  becomes  a  '  pro- 
prietor' of  the  water  diverted.  A  cursory 
reading  of  the  statute  might  convey  the 
impression  that  the  legislature  regarded 
the  carrier  as  possessing  a  salable  interest 
in  this  water.  And  the  constitutional 
phrase,  'to  be  charged  for  the  use  of  wa- 
ter,' relating  tothecarrler'scompensation, 
might,  at  first  glance,  seem  to  recognize  a 
lilie  ownership  in  such  use.  But,  constru- 
ing all  the  provisions  of  that  lustrmueut 
bearing  upon  the  subject  ia  pari  materia. 
the  correctness  of  both  of  these  inferences 
must  be  denied.  The  constitutional  con- 
vention was  legislating  with  reference  to 
the  necessities  and  practical  wants  of  the 
people.  And  this  body,  in  its  wisdom,  or- 
dained that  theownershlp  of  water  should 
remain  In  the  public,  with  a  perpetual 
right  to  Its  use,  free  of  charge,  in  the  peo- 


ple." By  this  it  will  be  observed  that  the 
learned  court,  unfortunately,  failed  to  find 
who,  under  the  conditions  and  circum- 
stances, if  any  nne,  bad  or  could  have  a 
right  of  sale,  a  proprietary  interest,  or  the 
right  to  control,  by  an  assumption  of 
ownership,  the  water  diverted.  Before 
there  can  be  any  comprehensive  and  intel- 
ligent adjudication  of  water  rights,  it 
seems  to  uie  these  important, fundamental 
questions,  lying  at  the  very  base  of  all  lit- 
igation, must  be  met  and  determined.  In 
this  case  the  questions,  who  is  tlie  propri- 
etor ot  the  water  diverted?  and  what  is 
the  status  of  the  caual  company?  have  to 
be  met.  It  is  declared  in  the  constitution, 
(article  16,  §  5:1  "The  water  of  every  nat- 
ural stream,  not  heretofore  appropriated 
within  the  state  ot  Colorado,  is  hereby  de- 
clared to  be  the  property  ot  the  public, 
and  the  same  is  dedicated  to  the  use  of 
the  people  ot  the  state,  subject  to  appro- 
priation as  hereinafter  provided."  Section 
6:  "The  right  to  divert  unappropriated 
waters  of  any  natural  stream  tor  benefi- 
cial uses  shall  never  be  denied.  Priority 
ot  appropriation  shall  give  the  better 
right  as  between  those  using  the  water 
tor  the  same  purpose.  •  •  *"  The  pro- 
visions of  the  constitution  are  so  plain 
that  no  construction  whatever  is  needed. 
All  unappropriated  waters  In  the  streams 
belong  to  the  state,— the  public,  the  peo- 
ple;. Any  person  wishing  to  divert  (appro- 
priate) any  unappropriated  water  for  a 
beneficial  use  has  a  constitutional  right  to 
do  so.  That  cannot  be  denied.  The  title, 
right,  property,  ownership  remains  in  tlie 
state,  in  the  public  generally,  until  some 
person  diverts  It,  appropriates  it,  segre- 
gates It  from  the  volume  of  the  stream, 
and  applies  it  to  a  beneficial  use,  by  some 
legal  method.  The  title  of  the  state, — of 
the  public, — as  to  the  water  so  appropriat- 
ed, is  then  divested.  The  appropriator 
becomes  the  proprietor  of  the  water  or 
the  use  of  the  water, — it  is  immaterial 
which  term  is  used,  they  are  in  ettect  the 
same, — and  he  remains  tlie  proprietor, 
owner,  ot  the  use,  so  long  as  the  beneficial 
use  to  which  it  was  appropriated  is  con- 
tinued. While  It  BO  remains.  It  is  the  sub- 
ject of  exclusive  ownership  and  control, 
—the  property  ot  the  appropriator  in  ev- 
ery legal  aspect. 

The  error  ot  the  supreme  court  in  the 
opinion  occurs  in  thelast  clause  of  the  last 
paragraph  quoted  above.  "The  constitu- 
tional convention  •  •  •  ordained  that 
tlie  ownership  of  water  should  remain  in 
the  public,  with  a  perpetual  right  to  its 
use,  free  of  charge,  in  the  people. "  Hereis 
an  attempt  to  discriminate  and  make  the 
"public"  and  the"people"distinctandaeD- 
arate  identities,  one  ot  whom  is  iuveoted 
with  the  title  perpetually,  and  the  other 
perpetually  invested  with  the  right  to  use. 
If  the  two  are  separate  and  distinct,  there 
is  error,  tor  it  requires  the  interpolation 
ot  the  provision  that  the  ownership  of  the 
water  should  remain  in  the  public,  inalien- 
able. No  such  provision  Is  contained  in 
the  constitution,  nor  is  any  such  Intention 
disclosed.  The  inference  Is  the  other  way, 
— that  the  ownership  should  pass  to  the 
people  by  the  first  appropriation  to  a 
beneficial  use.    As  used  in  the  constitu- 
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tion,  do  the  words  "public"  and  "people" 
designate  different  aggregate  bodies,  or 
are  tliey  identical,  one  and  the  sanie  ?  And. 
Law  Diet.:  "Public.  The  body  of  the  peo- 
ple at  large;  the  people  ol  the  neighbor- 
hood; the  community  at  large;  the  peo- 
ple." "People.  Ordinarily,  the  entire 
body  of  thelnbabitantRof  astate."  Bonv. 
Law  Diet.:  "Public.  The  whole  body 
politic,  or  all  the  citizens  of  a  state." 
"People.  A  state;  as  the  people  of  the 
state  of  New  York.  A  nation  in  Its  collect- 
ive and  political  capacity."  Hee  Cooley, 
Const.  Lira.  (.')th  Ed.)  §§  29-37;  U.  S.  v. 
Quincy,  6  Pot.  407. 

These  authorities  establish  the  absolute 
identity  of  the  two  supposed  different 
bodies;  make  the  terms  "people"  and 
"public"  synonymous;  and  that  they  were 
so  Intended  in  the  constitatlon  is  appar- 
ent. This  obviates  the  whole  ditticulty,— 
the  title  and  the  "  perpetual  right  to  its  use 
free  of  charge"  are  united  and  inseparable, 
—and  eliminates  theparadoxical  situation 
of  two  titles, — one,  ownership  in  the  public; 
and  the  other,  the  right  to  appropriate, 
use,  and  control  in  the  people.  It  relieves 
tfaeeourt  from  the  embarrassment  observ- 
able in  the  Wheeler  Case,  where  It  was 
compelled  to  say:  "Alter  appropriation, 
the  title  to  this  water,  save,  perhaps,  as 
to  the  limited  quantity  that  may  be  actu- 
ally flowing  in  the  cousamer's  ditch  or 
lateral,  remains  In  the  general  public, 
while  the  paramount  right  to  its  use,  un- 
less forfeited,  continues  in  the  appropria- 
tor. "  We  can  hardly  comprehend  a  legal 
sitnatlon  where  the  right  of  a  person, 
without  title,  to  the  use  of  a  chattel,  is 
paramount  to  that  of  the  owner.  If,  as 
stated,  the  title  remains  in  the  public,  in- 
allenably,  we  are  at  a  loss  to  ascertain 
how  the  title  to  the  limited  qnantity  actu- 
ally flowing  in  the  ditch  or  lateral  passed 
to  the  consumer.  If  such  be  the  fact,  why 
does  not  the  title  to  all  the  water  flowing 
in  a  canal  or  ditch,  be  the  quantity  large 
or  small,  pass  to  the  consumers  assoon  as 
diverted  from  the  volume  of  the  stream? 
There  appears  to  be  in  the  discussion  of 
constitutional  provisions  a  misapprehen- 
sion in  regard  to  the  functions  and  char- 
acter of  a  state  coustitution.  in  supposing 
that  a  constitutional  convention  can  leg- 
islate and  create  new  rights.  According 
to  all  deflnitions,  to  legislate  is  beyond  its 
power.  The  offices  to  be  performed  by  a 
constitution  are  two:  Ftr/it,  it  is  declara- 
tory of  the  rights  inherent  in  the  people, 
exercised  by  them,  and  existing  long  be- 
fore its  adoption;  secoad,  it  is  a  limita- 
tion upon  all  legislative  power,  prevent- 
ing any  subsequent  interference  with  the 
declared  rights,  and  perpetuating  them. 
"Written  constitutions  sanctify  and  con- 
firm great  principles,  but  the  latter  are 
prior  in  existence  to  the  former. "  2  Websc. 
Works,  392.  "In  considering  state  consti- 
tutions, we  must  not  commit  the  mistake 
of  supposing  that,  because  individual 
rights  are  guarded  and  protected  by  them, 
the.?  must  also  be  considered  as  owing 
their  origin  to  them.  These  instruments 
measure  the  powers  of  the  rulers,  but  they 
do  not  measure  the  rights  of  the  gov- 
erned. "  Cooley,  Const.  I.<im.  47.  The  fol- 
lowing from  tbei  Opinion  In  Hamilton  t. 


County  Court,  15  Mo.  13,  Is  adopted  by 
Judge  Cooley,  and  incorporated  In  the 
textatpage47:  "Designed  for  their  protec- 
tion in  the  enjoyment  of  the  rights  and 
powers  which  they  possessed  before  the 
constitution  was  made,it  is  but  the  frame- 
work of  the  political  government,  and 
necessarily  based  upon  the  pre-existing 
condition  of  laws,  rights,  habits,  and 
modes  of  thought.  •  »  •  A  written 
cunstitution  is,  in  every  instance,  a  limita- 
tion upon  the  powers  ol  government  in  the 
bunds  of  agents. "  See,  also,  1  131.  Comm. 
124;  2  Story,  Life  &  Letters,  278;  In  re 
Lee  &  Co.'s  Bank,  21  N.  Y.  9. 

The  history  of  water  rights  In  this 
state  will  sliow  that  the  rights  and  prin- 
ciples declared  In  the  constitution  were 
recognized  and  acted  upon  by  the  people 
years  before  they  were  formulated,  and 
declared  In  that  instrument;  that  such 
rights  had  their  inception  in  the  earliest 
attempt  at  agriculture,  when  It  wasfound 
that  climatic  conditions  demanded  the 
artiflclal  use  of  water  to  produce  crops. 
The  title  of  the  public  and  the  people  to 
the  water  in  the  streams,  and  the  right 
to  divert  and  appropriate,  were  recognized 
and  acted  upon,  the  only  requirement  be- 
ing an  application  to  a  beneficial  use; 
and  such  rights  to  the  use  of  water,  as  be- 
tween different  consumers  or  users,  were 
established  upon  the  broad  equitable  ba- 
sis that  preferences  were  to  be  controlled 
by  the  respective  dates  when  the  conflict-i 
ing  appropriations  were  made.  When 
thus  appropriated,  the  party  appropriate 
Ing  was  regarded  as  having  a  proprietary 
interest,— a  right  of  property  in,  and  the 
title  to,  the  water  appropriated  and  di- 
verted, with  the  right  to  use,  sell,  or  loau 
It,  like  other  property.  By  such  appro- 
priation, and  by  reason  of  the  diveralon 
and  separation  of  the  water  from  the  vol- 
ume ol  the  stream,  the  title  of  the  public 
or  people  was  divested,  and  the  appropri- 
ator  became  the  owner.  Cleared  of  all 
embarrassment,  by  reason  of  the  supposed 
double  ownership,  we  find  the  rights  de- 
clared In  the  constitution  to  be  the  same 
that  were  recognized  and  acted  upon  by 
the  people  before  its  adoption.  Later  de- 
cisions of  the  supreme  court  seem  at  vari- 
ance with  the  leading  ease,  (Wheeler  v.  Ir- 
rigation Co.,)  and  seem  to  sustain  our 
contention  that,  by  appropriation,  diver- 
sion, and  application  to  a  beneficial  use, 
the  canal  company,  the  appropriator, 
has  a  proprietary  right  to  the  water  di- 
verted. It  is  unimportant  by  what 
name  such  right  is  designated.— the  party 
has  the  control  subject  to  the  law  and 
rights  of  others.  He  has  property  in  a 
commodity  that  he  can  deal  with,  trans- 
fer, and  deliver  to  the  consumer  or  user. 
This  view  Appears  to  be  sustained  In 
Fuller  V.  Mining  Co.,  12  Colo.  12,  19  Pac. 
Rep.  S36,  where  the  following  from  the 
opinion  in  Davis  v.  Gale,  32  Cal.  2?,ls  cited 
and  approved:  "Appropriation,  use,  and 
aonuse  are  the  tests  of  his  right;  and 
place  of  use,  and  character  of  use,  are  not. 
When  he  has  made  his  appropriation,  be 
becomes  entitled  to  the  use  of  the  quan- 
tity which  he  has  appropriated  at  any 
place  where  he  may  choose  to  convoy  it, 
and  for  any  useful  ana  beneUclal  purpose 
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to  whicb  he  may  choose  to  apply  It, 
Any  other  rule  would  lead  to  endlKos  com- 
plications, and  most  materially  impair  the 
value  of  water  rights  and  pririlegeR. " 
The  laiijEcuagc  here  used  is  absolutely  in- 
compatible with  the  theory  that  the  ap- 
propriator  has  not  a  proprieiary  interest 
in  and  title  to  the  water  appropriated. 
In  Reservoir  Co,  v,  Sonthworth,  13  Colo. 
119,  120,  21  Pac.  Rep.  1028,  in  the  opinion 
of  HtiLM,  C,  J„  it  is  said  :  "  Does  the  '  pri- 
ority of  appropriation,'  which  by  virtue 
of  the  constitution  gives  the  better  right, 
apply  to  Individual  consumers  taking 
water  through  the  acreni-y  of  a  carrier,  so 
that,  notwithstanding  the  prorating  stat- 
ute, each  consumer  acquires  a  separate 
constitutional  priority  of  right,  entitled 
to  judicial  enforcement,  dating  from  the 
beginning  of  his  specific  use?  If  tblsqaes- 
tion  be  answered  atflrmatively,  the  stat- 
ute la  void,  and  the  complaint  states  a 
cause  of  action ;  if  answered  in  the  nega- 
tive, the  statute  i<iln  this  respect  valid, 
and  the  demurrer  should  have  been  sus- 
tained. •  •  •  The  constitution  recog- 
ulzes  priorities  only  among  those  taking 
water  from  natural  streams.  Therefore, 
to  constitute  an  appropriation  such  as 
is  recognized  and  protected  by  that  Instru- 
ment, the  essential  act  of  diversion,  with 
which  isconpled  the  essential  act  of  use, 
mast  have  reference  to  the  natoral 
stream.  But  the  consumer  himself  makes 
no  diversion  from  the  natural  stream. 
The  act  of  turning  water  from  the  car- 
rier's canal  Into  his  lateral  cannot  be  re- 
garded as  a  diversion,  within  the  meaning 
of  the  constitution;  nor  can  this  act  of 
Itself,  when  combined  with  the  use,  cre- 
ate a  valid  constitutional  appropriation. 
There  is  therefore  no  escape  from  the  con- 
clusion, hitherto  announced  by  this  court, 
that  in  cases  like  the  present  the  carrier's 
diversion  from  the  natural  stream  must 
unite  with  the  consumer's  use,  in  order 
that  there  may  be  a  complete  appropria- 
tion, within  the  meaning  of  our  funda- 
mental law.  Wheeler  v.  Irrigation  Co., 
supra.  Tbecarrlermakesa  diversion  both 
in  fact  and  in  la  w.  This  diversion  is  accom- 
plished through  an  agency  (the  carrier) 
recognized  by  the  constitution  and  stat- 
utes, and  for  purposes  expressly  named  In 
both ;  hence  It  cannot  be  challenged  as 
Illegal.  It  would  undoubtedly  become  un- 
lawful were  the  waterdivertednotappiicd 
to  beneficial  uses  within  a  reasonable 
time;  but,  when  thus  applied,  the  diver- 
sion unquestionably  ripens  into  a  perfect 
appropriation.  If  the  consumer  applied 
water  to  a  beneficial  use,  within  a  rea- 
sonable time  after  the  carrier's  dlvei-slon, 
the  appropriation  relates  for  its  priority 
back  to  such  diversion."  If  we  can  be 
allowed  the  criticism,  we  woald  say  we 
cannot  fully  agree  with  that  portion  of 
the  language  quoted:  "The  carrier's  di- 
version from  the  natural  stream  must 
unite  with  the  consumer's  use  in  order 
that  there  may  be  a  complete  appropria- 
tion, within  the  meaning  of  our  funda- 
mental law."  The  requirement  of  the 
constitution  is  fulfilled  when  the  water  is 
diverted  for  a  beneficial  use,  when  a  cor- 
poration diverts  and  legally  appropriates 
the   water,  constructs  a  canal  80  to  60 


miles  In  length  as  a  vehicle  for  the  trans- 
portation of  the  water  to  arid  desert 
lands,  conveys  and  delivers  the  water  to 
actual  users  of  it  for  the  purposes  of  irri- 
gation, and  all  the  water  carried  Is  deliv- 
ered and  used,  Tberecanbeno  qnestioo 
in  regard  to  the  beneficial  use  for  which 
the  appropriation  was  made,  nor  do  we 
think  that  the  acts  of  the  canal  company 
must  combine  with  the  acts  of  the  user  of 
water  to  constitute  a  beneficial  use.  Such 
beneficial  use  is  complete  by  the  acts  of 
the  cnnal  company.  If  it  could  be  shown 
that  the  water  diverted  and  carried  in  the 
canal  was  misapplied,  wasted,  or  any  por- 
tion of  it,  to  the  extent  of  dnch  misappli- 
cation or  waste  the  appropriation  and 
volume  of  water  could  be  legally  dimin- 
ished, and  all  water  not  applied  to  benefi- 
cial nae  would  revert.  If  the  leading  case 
(Wheeler  v.  Irrigation  Co.)  is  not  over- 
ruled, its  authority  is  greatly  weakened 
by  RtrlcUler  v.  Colorado  Springs,  In  the 
supreme  conrt  of  this  state,  (26  Pac.  Rep. 
313.)  This  case  certainly  plainly  declares 
the  principle  we  contend  lor,  viz.,  that  the 
right  to  water  b.v  appropriation  and  di- 
version Is  property.  It  is  said  by  Uayt, 
J.:  "The  authorities  seem  to  concur  in 
tiie  conclusion  that  the  priority  to  the 
nse  of  water  Is  a  property  right.  To  lim- 
it Its  transfer  •  •  •  would,  in  man.r 
instances,  destroy  much  of  its  value  " 
Again:  "If  the  priority  to  the  use  of 
water  for  agricultural  purpoans  is  a  right 
of  property,  then  the  right  to  sell  it  Is  as 
essential  and  sacred  as  the  right  to  pos 
sess  and  use," 

It  is  said  In  Gould,  Water  Rights,  S  234: 
"The  right  to  water  acquired  by  priority 
is  the  subjf^t  of  property,  and  maybe  sold 
and  conveyed."  In  Pom.  Rip.  Rights,  S 
58:  "The  exclusive  right  to  diversion,  if 
affected,  may  be  transferred  and  conveyed 
like  other  property  or  rights  analogous  to 
property."  The  Strii'kler  Case  goes  fur- 
ther than  It  is  necessary  for  us  to  go  for 
the  purposes  of  this  ease,  as  the  questions 
are  not  presented.  It  is  held  that  the 
right  to  the  nse  of  water,  acquired  by 
prior  appropriation  and  diversion,  applied 
to  the  land  of  the  appropriator,  and  then 
used  for  years,  is  a  property  severable  and 
distinct  from  the  land,  that  could  be  sold 
and  conveyed  to  another,  to  be  ased  for 
another  and  different  purpose;  that,  when 
necessary  to  the  enjoyment  of  the  right, 
the  point  of  diversion  may  be  changed  to 
a  higher  point  on  the  stream,  the  water 
carried  In  a  new  and  di&erent  channel,  de- 
livered at  a  different  place,  and  be  used  for  a 
different  beneficial  purpose.  This,  loglcall.r, 
carries  the  question  of  proprietary  right 
and  ownership  farther  than  we  need  go; 
contains  propositions  we  do  not  care  to  in- 
dorse or  deny.  We  are  at  a  loss  when  we 
attempt  to  harmonize  these  conclusions 
with  the  following  statement  in  the  opin- 
ion: "We  grant  that  the  water  itself  Is 
the  property  of  the  public, "  They  cannot 
be  harmonized,  except  through  the  meta- 
physical distinction  between  tbe  o\.°Der- 
ship  of  the  water  and  tbe  right  of  Its  ose. 
If  the  right  to  the  use  of  water  carries 
with  It  an  absolute  control  of  it,  with  the 
right  to  divert,  carry,  apply,  consuiae, 
and  sell  the  water,  and  is  property  that 


Digitized  by 


Google 


Colo.) 


WTATT  0.  LARIMER  &  WELD  IRRIGATION  CO. 


918 


can  paas  by  aale  and  traoRfer,  bo  an  to 
give  the  purchasera  legal  rightto  redlvert 
at  aiiKther  place,  reconvey  in  a  dIHerent 
channel,  and  eonaume  In  another  way,  It 
must  Ilea  mnttpr  of  IndHterence  to  the 
owner  of  the  "right  "who  owns  the  water. 
There  can  be  on  the  part  of  the  owner  no 
asBortlon  of  any  right  pertaining  to  own- 
eraiiip  and  property;  no  reversion.  The 
public  hoIdH  the  naked  title  divested  of  all 
the  attributes  of  ownership.  The  distinc- 
tion attempted  to  be  drawn  between  the 
right  to  UHe  water  and  the  tltlti  to  it  la 
purely  mythical  and  imaginary,  and  the 
sooner  it  la  dropped,  and  the  two  treated 
aa  Idcutlcu),  the  better,  and  leaa  coufualon 
will  exist.  If  the  doctrine  In  the  Strlckler 
Caae  la  the  correct  one,  then  the  title  to 
water  and  the  right  to  ita  uae  are  identic- 
al, and  It  la  a  chattel,  a  coiumodlty,  and 
la  subject  to  the  same  legal  ruiea  that  gov- 
ern other  personal  property,  and  la  at  once 
Htrlpped  of  all  embarrassing  technicality. 
That  a  corporation  Is  a  peraon,  under  the 
law,— la  one  of  the  public  to  whom  water 
ia  dedicated.— uiuat  be  conceded.  Ita 
rights  are  recognized  and  protected  by 
statute.  By  prior  appropriation  and  dl- 
veralon  for  a  beneficial  purpoae.  It  becomes 
the  proprietor;  baa  a  property  right.  It 
can  control  it  as  a  chattel;  can  conve>, 
contract,  deliver,  and  eell  the  uae, at  leaat, 
of  the  water.  That  by  reason  of  Its  frau- 
chiae  from  the  atate,  and  ita  gu/tsy  public 
character,  it  ia  a  corporation  of  the  char- 
acter that  can  be  subjected  to  proper  leg- 
ialatlve  control,  must  be  conceded. 

Under  thi;  facts  stated  in  the  complaint, 
wecoDclude:  First.  That  the  canal  com- 
pany ia.  In  no  legal  aenae,  a  common  or 
private  carrier,  tiecond.  That  the  canal 
company,  by  reason  of  Ita  dlveralon,  ap- 
propriation, and  the  application  of  the 
water  to  a  beneliclal  uae,  became  the  pro- 
prietor of  the  water,  and  aa  such,  could 
aell,  transfer,  and  <lellver  It,  to  be  used  by 
thoae  who  required  It  for  irrigation,  and 
that  such  right  could  only  be  defeated  by 
a  subsequent  failure  to  apply  it,  or  cause 
it  to  be  applied,  to  a  beneficial  use.  Third. 
That  the  users  of  water  from  the  canal, 
ander  the  contracts,  having  made  no  ap- 
propriation of  water  from  a  natural 
stream,  and  aaaerted  no  right  to  water 
prior  to  the  appropriation  by  the  canal 
company,  have  no  constitutional  or  stat- 
utcjry  rights,  by  virtue  of  cltlaenshlp,  that 
can  be  enforced  against  the  corporation ; 
that  the  right  to  water  does  not  attach 
to  the  person  by  reason  of  hia  aupposed 
ownership,  as  one  of  the  public,  as  urged 
In  argument,  and  can  only  he  acquired  by 
prior  appropriation.  Fourth.  It  la  ahowu 
by  the  complaint  that  the  appropriation 
and  dlveralon  of  the  water  by  the  canal 
company  antedated,  by  aeveral  yeara,  the 
title  of  complainants  to  the  land  on  which 
the  water  was  used;  that  such  lands  were 
many  miles  from  the  stream  ;  that  by  rea- 
son of  the  diversion,  appropriation,  and 
conveyance  of  the  water  by  the  canal  com- 
pany, and  their  ability  to  acquire  water 
from  the  company,  to  reclaim  and  utilize 
the  laud,  lands  otherwise  worthlHss  for 
agriculture  became  valuable,  and  were 
purchased  by  the  complalnanta,  and  cou- 
tracta  for  water  neceaaary  to  the  reclama- 
v.29P.no.l2— 58 


tion  of  the  landa  were  entered  into  with 
the  canal  company ;  that  the  rights  of  the 
complalnanta  to  equitable  relief  muat  de- 
pend aolely  upon  the  construction  of  the 
contracts  made  by  them  with  the  canal 
company,  and  that  there  la  no  constitu- 
tional question  Involved,  and  neceaaary 
to  be  determined,  as  supposed  and  urged 
in  argument. 

a.  It  Is  contended  by  appellants  that, 
under  the  contracts  made  with  the  canal 
company,  the  amount  of  water  pertain- 
ing to  each  80-acre  right  purchased,  to  be 
delivered  by  the  company  and  measured 
in  the  manner  designated  in  the  contract, 
waa  to  be  1.4t  cubic  feet  per  aecond,  and 
that  such  quantity  was  not  subject  to 
diminution  for  natural  or  other  cansea. 
We  cannot  so  construe  the  cou  tracts. 
The  first  clause  to  be  considered  ia:  **The 
said  company  agreea,  when  it  ahall  have 
sold  and  outstanding  and  In  force  a  num- 
ber of  water  rights  equal  to  the  estimated 
capacity  of  thecompauy'acanal  to  furnish 
water,  it  will  then  issue  and  deliver  to  the 
holder  of  each  water  right  who  shall  have 
compiled  with  the  terms  of  this  contract, 
without  further  consideration,  four  aharea 
of  the  Btock  of  aald  company  for  every 
water  right  hereby  aold,  which  the  pur- 
chaser hereof  agrees  to  accept."  It  will 
be  observed  that  this  paragraph  quoted 
and  relied  upoa  is  in  no  way  connected 
with  the  clauses  of  the  contract  of  sale  of 
the  water  right,  nor  is  It  Intended  to  de- 
fine the  extent  of  the  right;  contains  no 
covenant  or  agreement  whatever  to  de- 
liver any  water.  By  the  purchase  of 
rlgbta  the  purchaser  acquired  no  proprie- 
tary interest  in  the  canal, or  to  any  water 
appropriated  by  the  canal  company,  ex- 
cept the  amount  agreed  to  be  delivered. 
The  company  retained  absolute  control  of 
the  appropriation  of  water  at  the  atream 
and  the  canal  until,  by  aulea  of  rlghta,  it 
had  become  reimbursed,  and  made  ita  ex- 
pected profita  on  tne  inveatraeut.  Then, 
by  the  laaue  of  fonrahareaofatock  for  each 
right,  the  entire  property,  rights,  and 
franchise  were  to  pass  to  the  owners  of 
the  rlghta.  Why  the  above  paragraph  la 
quoted  and  relied  upon  aa  defining  the 
quantity  of  water  dispoaed  of  in  the  pre- 
ceding paragraph  we  are  at  a  loaa  to 
know.  It  the  quantity  were  definitely  ex- 
pressed, which  it  la  not,  it  could,  at  moat, 
be  only  regarded  aa  an  aid  In  construing 
the  clauaea  of  purchaae  and  aale.  But  we 
cannot  conatrue  the  aentence  In  the  man- 
ner contended.  The  "capacity"  of  the 
canal  la  a  well-nnderatood  term  in  eugi- 
neuring.  It  la  the  volume  of  water  it  ia 
capable  of  conveying,  estimated  upon 
width,  depth,  and  grade.  Ita  "capacity  " 
ia  the  aarae  with  or  without  water.  Its 
capacity  is  no  more  to  be  determined  by 
the  amount  of  water  in  it  at  any  time 
than  the  capacity  of  a  box  car  by  the  lim- 
ited amount  of  goods  It  may  at  any  time 
contain.  "Supply"  and  "capacity"  are 
8eparui)le  and  distinct  terms,  In  no  way 
dependent  upon  each  other.  The  word 
"furnish,"  taken  alone,  in  the  connection 
in  which  It  la  used,  might  be  deemed  the 
equivalent  of  and  meaning  the  aame  as 
"anpply;"  buttheclauae  in  which  It  oc- 
curs ia  continuous,  not  separated  by  punc- 
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taatloD,  and  the  word  "furnish"  is  modi- 
lied,  explained,  and  controlled  by  the  pre- 
ceding words  "estimated capacity,"  show- 
ing conclusively  that  the  contracts  were 
predicated  upon  the  estimated  carrying 
capacity  of  the  canal,  which  was  capable 
of  mathematical  demonstration,  and  not 
upon  the  supply  of  water,  which  would 
of  neceHsIty  be  fluctuating  and  changing 
from  day  to  day. 

The  entire  contract  is  not  set  out  in  the 
complaint.  The  paragraph  deflning  the 
quantity  of  water  to  each  water  right  is 
omitted,  but  the  substance  is  stated  by 
the  pleader.  An  examination  of  the  com- 
plaint will  show  it  to  have  been  adroitly 
drawn;  an  attempt  to  supply,  by  infer- 
ence and  deduction,  the  place  of  direct 
allegations.  It  is  nowheiedirectly  alleged 
that  the  quantity  of  water  sold  and 
bought  was  the  absolute  and  arbitrary 
quantity  of  1.44  cubic  feet  per  second  to 
an  80-acre  water  right,  and  the  language 
used  by  the  pleader  in  the  second  para- 
graph will  show  that  he,  at  that  time,  did 
not  regard  the  quantity  tu  each  right  as 
definite  and  fixed.  Ids  "that  all  written 
contracts  made  by  the  defendant  •  •  » 
with  water  consumers  and  approprlators 
"  •  •  have  mentioned,  as  a  unit  of  com- 
parison and  measurement,  what  is  known 
asan'8U-acre  water  right,' which  is  de- 
fined in  all  such  contracts  as  1.44  cubic  feet 
of  water  per  second,"  etc.  The  construc- 
tion of  the  contract  contended  for  is  not 
strengthened  orsupported  l)y  the  language 
contained  in  the  seventh  and  eighth  par- 
agraphs of  the  contract,  which  are  fully 
set  out  In  the  complaint.  In  the  seventh 
the  company  exonerates  itself  from  all 
damage.  "In  case  the  canal  of  said  com- 
pany shall  be  unable  to  carry  and  distrib- 
ute a  volume  of  water  equal  to  its  'esti- 
mated capacity,'  either  from  casual  or 
unforeseen  or  unavoidable  accident,  or  if 
the  volume  of  water  prove  insufiicieut 
from  drought  or  from  any  other  cause  be- 
yond the  control  of  said  company,"  etc. 
Here  the  words  "estimated  capacity"  are 
again  used,  and  must  be  applied  to  the 
canal,  and  not  to  the  water  supply.  In 
the  eighth  paragraph  the  language  of  the 
contract  is:  "It  is  further  agreed  that  if, 
by  reason  of  any  causes,  the  supply  of 
water  shall  be  insufficient  to  fill  nnd  flow 
through  said  canal,  according  to  its  esti- 
mated capacity,"  etc. :  and  provision  is 
made  lor  prorating  the  water  actually 
carried.  Here  the  distinction  between 
"capacity"  and  "supply"  is  clearly  drawn 
and  recognized  b.y  the  parties  contracting, 
and  treated  as  distinct  and  separate  fac- 
tors. We  are  forced  to  conclude  that  no 
fixed,  definite  quantity  of  water  was  sold 
or  contracted  as  an  80-acre  water  right; 
that  the  quantity  actually  contracted  tu 
be  delivered  was  the  supply  thecanal  com- 
pany could  control,  not  exceeding  the  ca- 
pacity of  the  canal,  to  be  divided  pro  rata 
among  the  contracting  users  on  all  riglits 
sold  and  outstanding  at  any  time,  with 
the  power  and  reserved  right  in  the  canal 
company  to  sell  water  rights  based  upon 
the  estimated  carrying  capacity  of  the 
canal  until  such  estimated  limit  was 
reached ;  and  that  the  parties  contracted 
upon   such   basis.     To    bold     differently 


would  require  the  court  to  expunge  the 
words  used  In  contracting,  and  substitute 
others.  It  would  not  be  the  construction 
of  au  existing  contract,  but  the  reforma- 
tion of  it. 

It  is  to  be  presumed  that  appellants  and 
others  contracting  with  the  corporation, 
as  intelligent  business  men,  familiarized 
themselves  with  the  premises  and  condi- 
tions, of  the  capacity  of  the  ditch,  the 
different  priorities  from  the  stream,  the 
probable  amount  of  supply  the  ditch 
could  control,  and  the  amount  of  land  un- 
der the  ditch  intended  to  be  supplied  from 
it.  That  they  were  awaro  of  the  inten- 
tion of  the  company  to  sell  rights,  the 
same  as  they  purchased,  until  the  esti- 
mated capacity  was  reached,  is  conceded 
in  the  complaint,  it  has  already  been 
shown  and  supported,  by  well-considered 
authority,  that  the  users  of  water  under 
contracts  made  with  the  canal  company 
were  not  approprlators,  within  the  pro- 
visions of  the  constitution — First,  tor  the 
reason  that  no  appropriation  could  l>e 
made  except  from  the  stream;  second, 
that  their  entire  riglit  to  water  was  by 
virtue  ol  the  contracts  with  the  appropri- 
ator,  the  canai  company.  It  follows  that 
there  could  not  be  any  preference  to  right 
of  use  to  water,  as  is  urged  and  supposed 
by  appellants,  by  reason  of  having  firstcun- 
tracted  and  madeearlieractualappUcatioa 
of  water  to  the  land.  No  rights  acquired 
under  the  contracts  could  raise  the  con- 
stitutional or  statutory  questiuo  of 
priority,  or  create  a  right  that  could  be 
enforced  against  the  canal  company  as  be- 
tween the  different  users  of  water  and 
contractors,  all  having  dealt  upon  the 
same  basis,  and  with  knowledge  of  the 
intention  of  the  company  to  dispose  of 
rights  to  the  extent  of  the  estimated  ca- 
pacity of  the  canol.  Were  such  a  conten- 
tion to  prevail,  the  management  of  the 
ditch  and  distribution  ol  water  would  be 
impracticable,  U  nut  impossible.  The 
rights  of  appellants  to  water  having  been 
acquired,  as  stated,  seven  or  eight  years 
after  the  construction  of  the  canal,  the 
application  oE  the  doctrine  might  result  in 
allowing  the  entire  water  supply  to  be 
used  by  .parties  whose  contracts  were 
executed  prior  In  date  to  those  held  by 
appellants,  to  their  exclusion. 

This  Courtis  asked,  in  effect,  by  injunc- 
tion, to  restrain  the  canal  company  from 
selling  any  more  water  rights,  or  apply- 
ing water  from  Its  canal,  or  allowing  it 
to  be  applied  to  any  additional  lands; 
alleging  that  the  supply  of  water  under 
the  control  of  the  company  is  not  in  excess 
of  or  equal  to  1.44  cubic  feet  per  second  for 
each  of  the  366}^  rights  sold  and  outstand- 
ing at  the  time  of  instituting  the  suit; 
and  asking  the  court,  by  decree,  to  de- 
clare that  each  purchased  water  right 
was  an  absolute  right  to  1.44  cubic  feet  per 
second,  and  that  all  the  water  carried  by 
the  canal  company  be  divided  between  the 
366}^  rights  outstanding,  nnless  the  quan- 
tity should  exceed  their  supposed  limit. 
In  our  view  of  the  case,  under  the  premises 
stated,  the  relief  asked  is  far  beyond  the 
power  of  a  court  of  equity  to  grant.  It 
would  t>e,  in  effect,  to  abrogate  the  con- 
tracts   made,    and  substitute    new  ones 
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made  by  the  court,  lUTer  contemplated 
by  either  of  the  parties  when  the  con- 
tracts were  made.  The  right  ol  the  canal 
company  to  Hell  water  rights,  until  the 
eatlmated  cnrrylng  capacity  of  the  canal 
was  reached,  was  expressly  reserved,  and 
the  parties  dealing  with  it  acquiesced 
with  full  knowledge  of  the  reservation 
and  intention,  and  most  be  held  to  have 
contracted  with  reference  to  It.  The  sup- 
posed wrongs  cannot  be  reached  or  recti- 
fied by  Inlnnctlon.  The  court,  nnder  the 
contracts,  la  powerless  to  decree  pref- 
erences to  earlier  parchaHers,  cr  that  such 
purchasers  shall  have  1.44  cubic  feet  of 
water  for  each  right,  regardless  of  supply 
ur  the  rights  of  subsequent  purchasers 
whose  contrncts  stand  upon  the  same 
basis;  nor,  with  the  provision  for  prorat- 
ing incorporated  Into  and  forming  a  part 
of  the  contract,  can  It  decree  that  the 
water  shall  not  be  prorated  among  all  the 
rights  contempluted  until  the  limit  of  the 
estimated  carrying  capacity  of  the  canal 
Is  reached,  nor  can  the  court  say  that  one 
party  shall  not  sell  any  supposed  right  or 
property,  or  another  buy.  If,  by  reason 
of  the  use  of  the  thing  sold,  the  vested 
rights  of  others  are  interfered  with,  and 
the  value  of  such  rights  diminished,  a 
court  of  equity  can  enjoin  the  use,  but  not 
the  sale.  It  follows  that  the  judgment 
of  the  district  court  In  sustaining  the  de- 
murrers to  the  complaint  for  want  of 
equity  was  correct.    Affirmed. 


BiSSISLL,  J.,  dis- 


BiCHMOND,  J.,  concnrs. 
Rents. 
2  ColcA.  89  

Colorado  Soap  Co.  v.  Burns,  Sheriff, 
(Court  of  Appeal*  of  Colorado.    April  11, 1893.) 

Salb — CoN'sioNMENT— Rights  op  Attachiks 
Ckeditobs — Evidence. 
D.,  having  bought  a  quantity  of  soap  of 
plaintiff,  was  induced  to  take  loO  additional 
cases  on  consignment,  to  be  accounted  for  at 
vbe  rate  of  $3.2,5  per  case  if  he  succeeded  in 
selling  it.  D.  agreed  that  plaintiff  might  draw 
for  the  soap  at  90  days,  the  draft  to  bo  accepted 
for  plaintiff's  accommodation,  but  at  maturity 
should  be  paid  only  to  the  extent  of  sales  by  D. 
from  the  loO  cases.  None  of  the  150  cases  was 
sold  by  D.,  and  the  draft  was  returned  unpaid. 
The  150  cases  were  never  mingled  with  D. 's  gen- 
eral stock.  Beld,  that  title  to  the  soap  remained 
in  plaintiff  as  against  attaching  creditors  of  D. 

Error  to  district  court,  Las  Animas 
county;  Jci.ios  0.  Gu.mer,  Judge. 

Action  by  the  Colorado  Soap  Company 
against  William  T.  Burns,  sheriff,  etc.,  to 
recover  certain  goods  levied  on  by  defend- 
ant under  attach  meats.  From  a  judgment 
for  defendant,  plaintiff  brings  error.  Re- 
TfirBfid 

T.  J.  O'Donnel],  for  plalutlH  in  error. 
McCbesney  &  Hitt,  for  defendant  In  error. 

BisfEix,  J.  In  1889  the  Colorado  Soap 
Company  was  a  corporation  manufactur- 
ing soap  In  the  city  of  Denver.  In  the 
early  partof  thatyear  Cook  &  Davis  were 
grrocers,  doing  business  in  the  town  of 
Trinidad.  Subsequently  there  were  some 
changes  in  the  peraonnel  of  that  firm,  and 
probably  whatever  interest  the  firm  had 
in  the  stock  passed  to  other  parties  before 
the  transactions  which  will   be  stated. 


The  details  are  unimportant,  since  the  de- 
cision will  be  rested  upon  no  consideration 
of  any  of  these  matters.  The  whole  case 
tarns  upon  the  nature  of  the  transaction 
between  the  company  and  Cook  &  Davis, 
and  the  legal  consequences  which  attach 
to  it.  The  court  found  that  the  goods 
which  are  the  subject  of  this  action  were 
sold  by  the  company  to  Cook  &  Davis.  It 
is  Impossible  to  treat  that  finding  as  one 
of  fact  in  any  such  sense  as  to  make  It  ab- 
solutely obligatory  upon  this  tribunal. 
It  is  thns  stated,  but  it  is  evidently  more 
a  conclusion  of  law  than  a  determination 
of  what  the  fact  was,  since  the  evidence 
on  the  sabject  is  not  a  matter  of  contro- 
versy. There  were  no  witnesses  who  tes- 
tified to  the  matter  except  the  manager  of 
the  company  and  Davla,  and  they  are  in 
entire  harmony  as  to  what  occun-ed.  In 
our  judgment,  it  is  a  naked  legal  question 
whether  what  was  done  constituted  a 
sale,  or  whether  the  title  remained  in  the 
company,  and  Cook  &  Davis  were  consti- 
tuted factors  for  the  purpose  of  disposing 
of  the  goods.  Cook  &  Davis  had  evident- 
ly for  some  time  been  cnstomers  of  the 
soap  company.  Early  in  1888  they  hud 
bought  of  them  some  cases  of  what  la 
known  to  the  trade  as  "Reverence"  soap. 
At  the  time  of  the  purchase,  Balcom,  who 
was  the  manager  ol  the  company,  tried 
to  induce  the  firm  to  buy  150  additional 
cases  of  the  same  brand.  The  original 
negotiations  fell  through,  but  Davis  came 
to  Denver,  when  Balcom  renewed  his  ef- 
forts to  sell  the  stock  to  the  firm.  Davis 
refused  to  buy,  but  the  parties  finally  came 
to  an  agreement  about  it.  It  was  agreed 
that  the  company  should  ship  Davis  the 
150  cases,  and  he  would  attempt  to  sell  it. 
It  he  succeeded,  then  he  should  account  to 
the  company  to  the  amount  of  his  sales  at 
the  rate  of  ^3.^  per  case.  Balcom  repre- 
sented thatthecompany  was  in  close  quar- 
ters financially,  and  needed  a  good  deal  of 
money.  He  wanted  to  draw  for  thegoods 
sold,  and  also  for  this  150  cases,  at  90  days, 
with  the  understanding  that  the  draft 
was  to  be  accepted  tor  the  accommoda- 
tion of  the  company,  and  un  Its  maturity 
should  be  paid  as  to  the  goods  then  pur- 
chased, and  to  the  extent  of  any  sales 
which  might  then  have  been  made  oat  of 
this  additional  lot  of  goods.  Davis  agreed 
to  it.  The  proper  entry  was  made  on  the 
books  of  the  company  to  show  the  char- 
acter of  the  transaction.  The  draft  was 
drawn  and  accepted,  and  on  maturity 
sent  through  the  bank  for  collection. 
When  It  was  presented  the  concern  paid  It 
to  the  amount  nf  their  purchases,  but  de- 
clined to  pay  that  part  of  the  draft  which 
represented  the  150  cases  of  soap.  The 
draft  was  returned,  and  again  sent  to 
Trinidad.  It  was  thereupon  indorsed  by 
Davis,  with  a  memorandum  that  the 
goods  were  shipped  on  consignment,  and 
nothing  had  been  realised.  This  explana- 
tion was  accepted  by  the  company,  and 
nothing  further  was  done  about  thedraft. 
When  the  goods  came  to  Trinidad  they 
were  not  mingled  with  the  general  pur- 
chases of  the  firm.  Davis,  who  seems  to 
have  succeeded  to  the  copartnership  inter- 
ests, became  subsequently  embarrassed, 
and  divert  suits  were  commenced  agaioat 
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him  by  his  other  creditors.  Writs  of  at- 
tachment were  issued  to  aid  in  tlie  collec- 
tion ot  the  claims,  and  these  goods  were 
seized  by  Barns,  tlie  sheriff  ot  Las  Animas 
county.  The  present  suit  In  replevin  was 
commenced  against  him  by  the  Colorado 
ijoap  Company,  and  he  defended,  alleging 
title  in  Davis.  On  the  trial  the  foregoing 
facts  appearad.  The  court  found  against 
the  company,  and  adjudged  the  title  to 
have  been  In  Davis  at  the  tlmeot  the  serv- 
ice of  the  writs.  This  judgment  wan 
clearly  wrong.  In  tbeabncnce  oteqnltable 
considerations,  or  the  Intervention  ot 
rights,  which,  under  other  and  well- re<!- 
ognlzed  rules,  are  entitled  to  protection 
as  against  one  who  has  put  propertj'  into 
the  possession  of  his  agent  or  representa- 
tive for  the  purpose  of  disposition,  the  law 
will  never  afBz  to  a  transaction  any 
other  character  than  that  which  the  par- 
ties evidently  Intended  to  give  It.  Plainly 
a  sale  was  not  contemplated  between  the 
company  and  Davis.  They  assumed  to 
each  other  no  such  relation  us  that  held 
by  vendor  and  vendee,  and  the  title  to  the 
goods  which  were  put  in  the  possession  of 
Davis  cannot  be  taken  to  have  passed 
from  the  company,  unless  there  are  other 
reasons  than  those  growing  out  of  the 
transaction  itfelf  which  require  that  the 
rights  of  the  attaching  creditors  shall  be 
protected.  Warner  v.  iMartin.  11  How. 
209;  Burton  v.  Goodspeed,  69  111.  2S7; 
Loomls  V.  Barker,  69  lil.  360;  Edgerton  v. 
MIchela,  66  Wis.  124, 26  N.  W.  Rep.  748,  and  28 
N.  W.  Uep.  408.  There  are  no  such  considera- 
tions in  this  case.  The  creditors  are  with- 
out any  equitable  rights,  and  have  no 
other  claim  to  the  protectlun  uf  the  court 
than  that  which  ordinarily  results  from 
the  seizure  of  property  belonging  to  a 
third  person,  I<  goods  are  taken  which 
are  not  the  property  of  the  defendant  In 
the  writ,  they  cannot  he  held  to  answer 
Ills  debts.  He  must  either  have  title,  or 
from  some  other  an  (Helen  t  legal  reason  the 
goods  must  be  subject  to  the  lien  of  the 
creditors.  There  is  in  this  case  an  entire 
absence  of  any  tact  which  would  affect  the 
title  of  the  company,  and  the  goods  must 
he  held  to  be  exempt  from  any  liability  to 
seizure  for  Davis'  obligations.  For  the 
error  committed  by  the  court  In  holding 
as  a  matter  of  law  upon  the  evidence  that 
the  transaction  between  the  parties  con- 
stituted a  sale,  the  judgment  in  this  case 
must  be  reversed,  and  the  cause  remanded. 

2  ColcA.  76  

Jessup  v.  Whitehead. 

(Court  of  Appeals  of  Colorado.    April  11, 1892.) 
Maliciocs  Pbosecution — KECORn  OF  Judgment — 

±>AROi.  EviDBXcs— Fbodable  Cause— Advice  of 

Counsel. 

1.  Id  an  actioD  for  malicious  prosecution  de- 
fendant objected  to  the  introduction  in  evidence 
by  plaintiff  ot  the  record  of  a  judgment  of  a  jus- 
tice in  tbe  prosecution  complained  of  on  the 
ground  that  it  was  insufficient,  and  did  not  sbovr 
the  discharge  of  the  prisoner.  Held,  that  the  ob- 
jection was  InsnfBcient  to  raise  a  question  as  to 
the  character  ur  general  admissibility  of  the  rec- 
ord. 

2.  The  rule  that  evidence  of  conversations 
between  the  parties  to  a  written  contract  at  the 
time  of  its  execution  cannot  be  Introduced  for  the 
purpose  of  explaining  the  contract  has  no  ap- 


plication whan  sudi  evidence  Is  sought  to  be  In- 
troduced in  an  action  for  malicious  prosecution  lor 
the  purpose  of  showing  a  want  of  probable  cause 
on  the  part  of  defendant  in  causing  plaintiff's  ar- 
rest for  obtaining  money  by  false  pretenses,  made 
to  procure  the  execution  of  such  contract  oy  de- 
fendant. 

3.  Defendant,  in  an  action  for  malicious  pros- 
ecation  of  plaintiff  on  a  charge  of  obtaining 
money  under  false  pretenaos,  cannot  avail  him- 
self of  the  fact  that  he  acted  upon  the  advice  of 
the  prosecuting  attornej,  when  he  failed  to  state 
facts  to  the  attorney  exculpatory  of  plaintiff, 
which  he  either  linew  or  might  have  known  by 
the  slightest  inquiry  of  persons  associated  with 
himself  in  the  transaction  complained  of ;  he  be- 
ing in  possession  of  information  which  would 
bare  put  a  prudent  man  on  inquiry  lespeotiuK 
those  facts. 

Appeal  from  superior  court  ot  Denver; 
M.  A.  UoGEus,  Judge. 

Action  by  AIvId  L.  Jessup  against  An- 
drew Whitehead  for  malicious  prosecu- 
tion. From  a  judgment  for  plalntill,  de- 
fendant appeals.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Bibsbll,  J.: 

Home  time  in  18H8,  Andrew  Whitehead 
filed  a  complaint  before  Sales,  a  Justice  of 
the  peace  in  Arapahoe  county,  charging 
Alvin  L.  Jessup  with  the  crime  of  obtain- 
ing money  by  false  pretenses.  Jessup  was 
arrested  on  a  warrant  Issued  under  the 
complaint,  examined,  and  discharged. 
This  action  was  brought  by  him  against 
Whitehead  to  recover  the  damages  which 
he  claimed  to  have  sustained  by  reason  of 
this  criminal  prosecution.  No  statement 
of  facts  Is  necessary  to  an  understanding 
of  this  controversy  other  than  a  narra- 
tion of  what  Whitehead  claimed  were  the 
fraudulent  representations  made  to  him 
by  Jessup.  Early  in  188K,  three  parties — 
Appleman,  Uriswold,  and  Jessup — ^were 
jointly  and  equally  interested  in  an  insur- 
ance agency  which  had  been  incorporat- 
ed. Jessup  had  purchased  his  interest 
from  Uriswold.  and  had  given  therefor  his 
promissory  note  for  93,000,  which  was 
subject  to  certain  credits  derived  from  the 
proBts  of  the  business,  and  a  reduction  be- 
cause of  certain  conditions  under  which 
the  sale  had  been  made.  Jessup  desired 
to  dispose  of  bis  Interest,  and  Whitehead 
and  one  Herzinger  entered  Into  negotia- 
tions to  buy  it.  It  would  appear  that 
they  contemplated  purchasing  the  entire 
agency,  but  this  is  unimportant.  At  the 
time  of  these  negotiations  Jesaup's  note 
to  Griswold  for  $1,600,  secured  by  the 
pledge  of  bis  stock  as  collateral,  was  out- 
standing. Griswold  was  indebted  to  one 
Holland  for  f.SUO,  and  had  pledged  this 
note  of  Jesaup's,  with  Its  collateral,  with 
Holland,  to  secure  thepaymentof  hisuote. 
In  some  way,  which  It  is  not  necessary  to 
conaider,  but  subuequent  to  the  maturity 
both  of  GriswoUl's  and  of  Jesaup's  paper, 
Appleman  purchased  from  Holland  this 
Griswold  note,  and  received  the  collaterals 
which  bad  been  delivered  to  Holland  as 
security  therefor.  During  the  negotia- 
tions which  Jessup  had  with  Whitehead 
and  Herzinger  he  atatcd  that  the  only 
claim  agalast  his  stock  was  $372,  which 
he  owed  to  Griawold  under  the  terms  of 
their  deal  and  the  condition  of  the  corpo- 
ration's books.  Whitehead  purchased 
the  Jesaup  Interest  In  the  stock,  and  gavi 
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falm  a  cbeck  fur  9375.  with  which  to  relieve 
It  Iron)  the  pledge.  In  the  mean  time,  aa 
stated,  the  notes  and  stuck  bad  pasaed  lu- 
te Appleman'a  hands,  who  took  the  $873, 
which  Jessiip  claimed  be  owed,  and  which 
he  tendered  to  him,  and  then  declined  tu 
aurrender  the  stock,  InsiatlnR  that  he  bad 
bonKbt  it  from  Holland,  and  owned  It. 
He  gave  Jessup  a  receipt  for  the  money, 
which  was  taken  to  Whitehead,  who 
thereupon  lusisted  that  Jessup  had  swin- 
dled hlra,  because  the  stock  had  been 
pledged  on  the  91,500  note,  and  was,  as 
be  contended,  charged  with  a  liability  to 
that  extent.  Whitehead  insisted  upon  the 
return  of  his  money  or  the  delivery  of  the 
atock,  and,  falling  to  get  either,  went  to 
the  assistant  district  attorney  to  Institute 
criminal  proceedings  against  Jessup. 

Markbam  A  Dllluc  and  Boas  &  Deweese, 
for  appellant.  F.  A.  Wllliums,  tor  appel- 
lee. 

BisRBLL,  J.,  (after  Btatlag  the  tacts.)  No 
discussion  of  the  law  controlling  actions 
for  malicious  prosecution  can  prove  profit- 
able. It  has  been  settled  by  a  long  series 
of  adjudications,  which  will  furnish  prece- 
dents for  all  possible  phases  of  such  con- 
troversies. It  Is  enough  to  announce  the 
lines  within  which  this  Jndgment  mast 
fall.  The  concurrence  of  malice  and  prob- 
able cauue  Is  essential  to  the  right  of  ac- 
tion. Both  are  the  proper  subjects  of 
proof,  and  neither  are  matters  of  pre- 
samption,  save  that,  where  there  is  auita- 
ble  and  sufficient  evidence  of  a  want  of 
probable  cause,  malice  Is  a  legitimatemat- 
ter  of  inference  with  the  Jury.  Brown  v. 
WlUoughby,  5  Colo.  1 ;  Stewart  v.  iSonne- 
born,  98  U.  S.  187.  Vlanifeetly  these  mat- 
ters are  within  the  province  of  the  jury  or 
of  the  trial  court.  Without  some  unusual 
manifestation  of  pawHlon  or  prejudice,  or 
the  presence  of  findings  in  the  record  which 
warrant  the  inference  that  the  conclusions 
were  not  controlled  by  a  dne  regard  for 
the  law,  appellate  courts  will  be  very  re- 
luctant to  disturb  the  judgment.  It  is 
comparatively  eaay  to  state  the  universal 
definition  of  "probable  cause."  It  is  ex- 
pressed in  Brown  v.  WlUoughby,  and  was 
redefined  in  substantially  the  same  lan- 
guage In  Clement  v.  Major,  (Colo.  App.) 
a9  Pac.  Eep.  19.  Like  every  other  contro- 
versy of  this  description,  this  matter  rest- 
ed upon  very  conflicting  testimony  As 
to  whether  what  had  been  discovered  by 
Wbitehead  woald  lead  a  man  of  ordinary 
caution  and  prudence  to  believe  Jessop 
guilty  of  the  crime  with  which  he  charged 
him,  or  to  entertain  an  honest  and  strim< 
suspicion  of  that  goilt,  is  a  matter  on 
which  there  might  possibly  be  honest  and 
marked  differences  of  opinion.  It  Is  un- 
doobtedly  true  that  there  were  many 
Items  of  information  brought  to  White- 
head's attention  prior  to  the  filing  of  the 
criminal  information  which  ought  to  nave 
raised  doubts  In  the  mind  of  a  layman, 
and  grave  doubts  in  the  mind  of  a  lawyer 
like  Whitehead,  whether  Jessnp  was  ac- 
tuated by  a  crlmiual  intent  in  any  part  of 
the  transaction,  and  like  doubts  as  to 
whether  hia  purpose  was  fraudulent  when 
he  made  the  statements  which '  Whitehead 
iuaiats  led  him  to  part  with  his  money. 


Since  the  testimony  leaves  this  matter  in 
the  region  of  uncertainty,  It  might  easll.v 
be  thought  the  appearance  of  the  wit- 
nesses had  a  ccmtrolling  effect  upon  the 
mind  of  the  court,  and  fully  juatiUed  him 
in  reaching  hla  conclusion  that  Whitehead 
was  without  probable  cause.  This  find- 
ing cannot  be  disturbed.  The  permissi- 
ble inference  of  malice  from  the  want  of 
probable  cause  is  a  complete  ansvrer  tu 
the  contention  that  malice  must  be  estab- 
lished by  proofs.  It  might  easily  be  held 
that  there  was  proof  of  facta  and  circum- 
stances which  would  justify  the  trial  court 
in  finding  that  Whitehead  was  actuated 
by  a  malevolent  purpose.  It  is  the  con- 
claslon  of  this  court  that  there  is  no  such 
absence  of  proof  on  these  two  necessary 
eienienta  of  the  action  as  warrants  the 
court  in  disturbing  the  judgment.  The 
objection  made  to  the  proof  of  Justice 
Dokmrr'b  record  is  not  available.  But 
for  the  admissions  contained  in  the  plead- 
ing, and  the  limited  objection  urged  to  the 
introduction  of  the  records  at  tlie  trial,  it 
is  quite  true  that  the  receipt  of  them  could 
not  be  justified.  There  was  a  failure  to 
lay  the  necessary  foundation  if  an  issue 
had  been  raised  in  regard  to  the  matter, 
and  there  was  clearly  a  lack  of  proof  to 
admit  their  intmductlon  if  the  requisite 
objection  had  been  taken.  Dormer's  offi- 
cial position,  and  hla  judicial  action  in  the 
premiaea  on  the  proceedings  initiated 
against  Jessup,  were  averred  in  the  com. 
plaint,  and  were  not  ao  put  in  issue  as  to 
call  lor  evidence  on  the  subject.  When  the 
record  was  offered,  the  only  objection 
Interposed  was  that  it  was  lnBufi3i;ien t.  and 
did  not  show  the  discharge  of  the  prison- 
er. Plainly  this  objection  raises  no  ques- 
tion as  to  the  character  or  general  admis- 
sibility of  the  record  as  such. 

During  the  progress  of  the  trial  consid- 
erable testimony  was  given  as  to  what 
occurred  between  the  parties  prior  to  the 
time  of  the  making  of  the  contract  by 
which  their  rights  and  correlative  obliga- 
tions wereexpressed  and  determined.  It  Is 
insisted  that  the  court  erred  in  admit- 
ting these  conversations,  and  that  the 
parties  were  concluded  by  the  terms  of 
their  written  instrument.  As  a  general 
rule  all  conversations  and  negotiations 
which  precede  and  lead  up  to  a  contract 
are  said  to  be  disposed  of  by  the  written 
instrument,  and  to, be  merged  in  it.  For 
aome  purposes,  and  when  an  action  Is 
brought  upon  the  contract,  this  principle 
may  be  invoked,  and  must  be  held  to  ex- 
clude auch  testimony.  In  this  case,  how- 
ever, the  inquiry  was  as  to  the  existence 
of  probable  cause  which  justified  White- 
head in  Institntlng  criminal  proceedings 
against  Jessup.  To  determine  it,  it  was 
needful  to  go  behind  the  contract,  and 
to  ascertain  the  extent  and  the  limit  of 
the  information  which  he  possessed  con- 
cerning the  pledge  of  Jessnp's  stock. 

The  remainlne  proposition  is  oneof  con- 
siderable Importance,  and  the  only  one  of 
difliculty  in  the  case.  The  principal  de- 
fense was  baaed  on  the  doctriue  that 
wherever,  in  criminal  prosecutions,  the 
plaintiff  acts  under  the  advice  of  counsol, 
used  in  good  faith,  and  obtained  after  a 
full  and  fair  statement  of   all  the  facts 
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bearing  on  tbe  gnllt  or  inocxietice  of  th« 
defendant,  which  he  knew,  or  by  reason- 
nhle  diligence  mi^bt  have  obtained,  he 
has  a  )j;<)od  defense  to  an  action  lor  mali- 
cious prosecution.  This  rule  Is  conceded. 
it  has  been  variously  stated,  and  per- 
haps with  other  and  further  limitations 
than  those  heretofore  expressed.  Wlth- 
ont  intending  to  enunciate  a  rule  applica- 
ble to  all  cases,  tbe  one  above  expressed 
may  be  taken  as  a  fair  statement  of  tbe 
law.  This  leaves  the  inquiry  whether 
Whitehead  fully  and  fairly  stated  all  tbe 
facts  within  bis  knowledge,  or  all  whlcb 
be  might  and  ought  to  have  learned  before 
be  Instituted  criminal  proceedings.  White- 
bead  and  Herzinger  were  Jointly  interest- 
ed in  the  transaction.  They  jointly  prose- 
cuted whatever  inquiries  they  made,  and 
conjointly  made  application  to  tbe  assist- 
ant  district  attorney  to  file  tbe  complaint. 
Herzinger  bad  examiupd  thecriminal  stat- 
utes; and  the  conclusion  is  irresistible 
that  Herzinger  and  Whitehead  bad  dis- 
cussed tbe  propriety  and  feasibility  of  a 
resort  to  those  statutes  to  enforce  their 
claim.  That  Herzinger  was  informed  of 
the  exact  status  of  the  Holland  loan,  and 
that  he  knew  thut  Jessup's  stock  was  col- 
lateral on  a  91,500  note,  before  tbe  com- 
plaint was  Hied,  cannot  be  dii>puted. 
Griswold  had  evidently  told  him  all  about 
it,  and  the  wbole  transaction  and  tbe 
purchase  had  been  a  matter  of  very  con- 
siderable discussion  between  Whitehead 
and  Herzinger.  The  only  controversy  is 
whether  Whitehead  had  knowledegeof  the 
pledge  of  Jessup's  stock  on  the  f  1,D00  note 
when  he  parted  with  his  monby.  There 
is  much  evidence  to  show  that  be  had  that 
knowledge.  On  the  proof  this  conclusion 
would  be  reached.  To  uphold  tbe  judg- 
ment It  will  be  assumed  tbat  tbe  trial 
court  reached  tbe  same  conclusion.  In 
any  event,  if  he  bad  not  tbat  kno;vledge, 
the  slightest  inquiry  would  have  enabled 
him  to  ascertain  twofacts:  first,  that  Ap- 
pleman  purchased  the  Griswold  note  from 
Holland  with  tbe  other  note  and  stock  at- 
tached as  collateral,  subsequent  tu  tbe 
maturity  of  both  pieces  of  paper;  aud,«ec- 
oad,  tbat  there  was  no  basis  whatever 
for  Appleman's  contention  tbat  be  had 
gotten  the  stock  from  Holland  in  such 
fa<iblon  as  to  give  him  any  title  to  it,  ex- 
cept that  growing  out  of  Griswold's 
rights  to  the  :|1,.500  npte.  If  these  things, 
with  what  other  Information  he  bad,  had 
been  stated  to  counsel.  It  is  hardly  prob- 
able tbat  tbe  attorney  wonld  have  ad- 
vised a  criminal  prosecution.  It  is  cer- 
tainly true  tbat,  if  he  had  been  told  that 
Whitehead  knew  that  the  stock  had  been 
pledged  as  collateral  for  a  91,500  note  be- 
fore he  went  into  the  transaction,  he 
would  not  have  advised  that  a  false  pre- 
tense could  be  predicated  on  a  deceit  prac- 
ticed by  concealment  of  tbe  extent  of  tbe 
pledge.  Whitehead  was  evidently  ad- 
vised of  tbe  nature  and  character  of  tbe 
transaction  between  Griewpld  and  Jes- 
inp,  and  was  charged  with  Information 
wbirh  would  lead  an  ordinarily  prudent 
business  man  to  conclude  that  be  was 
buying  stock  which  was  not  In  Jessup's 
possession,  and  sabject  to  the  assertion  of 
a  claim  by  a  pledgee  about  which  he  was 


bound  to  Inquire  uoleas  he  was  willing  to 
take  chances  on  tbe  purchase.  At  all 
events,  it  is  tbe  coucluaion  of  this  coart 
tbat  there  was  no  such  fair  and  full  state- 
ment to  counsel  as  is  indispensable  when 
his  advice  is  to  be  interposed  as  a  shield 
to  a  recovery  in  this  sort  of  au  action. 
Our  conclusions  are  in  entire  harmony 
with  those  of  the  trial  court  on  this  prop- 
osition. No  other  error  assigned  is  of  anf- 
flclent  importance  to  justify  a  discussion, 
and  there  la  none  apparent  In  the  record 
sufllclently  well  grounded  to  warrant  a 
reversal  of  tbe  judgment,  which  will  there- 
fore be  affirmed. 

'  2  ColO.A.  ft9 

60ARD  V.  GuNN,  (GuNN,  Intervener.) 
(Court  of  Appeals  of  Colorado.    April  11, 1892.  > 

FlUUDULBNT  CONVBTANCBS — CHANOB  OF  POSSES- 
SION— ^EviDBXCB. 

Plaintiff  sold  his  saloon  to  A.,  Febrary 
12.  1889.  takiuK  a  note  for  $120  for  a  deferred 
paymeot,  payable  May  1,  1889.  A.,  acted  as  pro- 
prietor of  the  saloon  with  defendant,  his  brutner, 
as  barkeeper,  till  March  10,  1889,  when  defend- 
ant took  charge,  claiming  under  a  bill  of  sale 
from  A.,  who  thereafter  acted  as  barkeeper. 
There  was  no  evidence  of  any  consideration  pass- 
ing between  tbem.  Customers  had  no  knowledge 
of  any  change  of  proprietors.  Held,  that  there 
was  no  such  open  and  notorious  change  of  posses- 
sion as  was  required  to  support  the  title  of  de- 
fendant, and  that  the  transaction  was  fraudulent 
as  to  plaintiff. 

Error  to  county  court,  Chaffee  county; 
R.  LiNDEKMA.v,  Judge. 

Action  by  William  H.Goard  against  Ar- 
thur Gunn.  E.  M.Gunn  intervened,  triafra- 
Ing  title  to  certain  property  levied  on  un- 
der plaintiff's  attachment.  From  a  judg- 
ment for  intervener,  plaintiff  appeals,  lie- 
versed. 

Swan  <§  Mueller,  for  plaintiff  in  error. 

Rbed,  J.  It  appears  tbat  one  Arthur 
Gunn  bought  out  the  saloon  of  plaintiff 
in  error  in  the  town  of  Sallda,  paying  a 
part,  and  leaving  tbe  sum  of  9120  unpaid. 
Suit  was  brought  to  collect  the  amount. 
An  attachment  issued  and  levied  upon 
tbe  goods,  stock,  and  flxtnres  of  the  sa- 
loon as  tbe  property  of  Arthur  Gunn.  E. 
M.  Gunn  intervened,  claiming  to  be  tbe 
owner.  A  trial  was  had  before  a  justice 
of  the  peace  and  a  jury;  verdict  and  judg- 
ment sustaining  tbe  attachment;  an  ap- 
peal taken  to  the  county  court:  trial  to 
the  judge  without  a  Jury,  and  finding  tor 
the  Intervener.  Tbe  correctness  of  such 
finding  is  tbe  only  question  to  be  deter- 
mined. 

The  judgment  mnst  be  reversed.  The 
whole  transaction  and  all  tbe  facts  as 
established  by  the  evidence  of  both  parties 
show  collusion,  and,  after  tbe  alleged  pur- 
chase of  E.  M.  Gunn,  a  mixed  condition  of 
affairs,  very  suggestive  at  least  of  want  of 
bona  Sdea  and  presence  of  fraud.  Prior 
to  the  pretended  sale,  Arthur  was  acting 
as  proprietor,  and  bis  brother,  E.  M.,  as 
barkeeper.  After  tbe  pretendeid  sale,  it 
was  claimed  E.  M.  was  proprietor,  and 
Arthur  the  barkeeper.  E.  M.  Gunn  test!- 
fled:  "I  took  charge  of  the  saloon  on 
March  10, 1889.  We  bad  a  bill  of  sale 
drawn  and  signed,  which  waa  delivered 
to  me  on  March  22d."    Arthur  Gunn  teiH 
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tiOed :  "  I  bought  of  Goar.]  about  the  12tb 
day  oJ  February,  1889.  X  gave  Guard  my 
note  fur  $120,  due  the  let  of  May,  as  part 
pay  tor  the  saloon.  I  sold  out  to  my 
brother,  E.  M.Guun.on  the  lOtb  of  March, 
1889.  I  gave  blm  a  bill  of  Bale."  Neither 
party  teatifles  to  any  conBidcratlon  hav- 
ing passed,  or  that  any  was  tu  be  paid. 
It  is  shuwn  by  all  the  evidence  In  the  case 
that  no  change  was  uiude,  and  that 
there  was  no  observable  evidence  of 
change  of  ownership;  that  persons  doing 
business  with  them,  and  frequenters  of 
the  place,  had  no  knowledge  of  any  change 
of  proprietors.  It  will  be  observed,  too, 
that  the  pretended  sale  followed  very 
rapidly  on  the  heels  of  the  purchase  from 
Goard, — hardly  a  month  bad  elapsed. 
This  is  not  conclusive  of  fraud,  but  a  cir- 
cumstance tu  be  considered  in  connection 
with  other  facts.  There  was  no  such 
open,  notorious,  and  unequivocal  change 
of  possession  as  required  by  law  to  sus- 
tain the  title  of  E.  M.  Gunn.  Authorities 
upon  this  well  established  and  recognized 
rule  of  law  seem  unnecessary.  They  are 
abundant  In  our  own  court.  See  Bassin- 
ger  V.  Spangler,  9  Colo.  175,  10  Pac.  Rep. 
809;  Cools  v.  Mann,  6  Colo.  21;  Wilcox  v. 
Jackson,  7  Colo.  5i!6.  4Pac.  Rep.  966;  Baur 
V.  Beai),  14  Colo.  383. 23  Pac.  Rep.  345.  The 
court  erred  in  finding  for  the  appellee  (in- 
tervener.) The  judgment  must  be  re- 
versed, and  cause  remanded. 

2  ColcA.  48  


Bush  et  a/.  ▼.  Koll. 
(Court  of  A  vr>eaU  of  Colorado.    April  11, 1893. ) 

Mastbk  and  Servant— Cojitract  fob  "Batis- 
factoht"  Beuvicb. 
Where  a  written  oontraot  of  employment 
for  •  year,  at  stated  -vragas,  required  the  servant 
"to  render  good  and  satisfactory  service, "  the 
emidoyer  has  the  sole  right  to  determine  the 
character  of  such  service,  and  his  testimony  that 
he  was  not  satisfied  is  decisive,  as  against  evi- 
dence that  he  ought  to  have  been  satisfied.  Bis- 
SBLI.,  J.,  dissenting. 

Appeal  from  district  court,  Arapahoe 
county;  A.  J.  Risinu,  Judge. 

Action  on  a  contract  by  John  Koll 
against  William  H.  Bush  and  W.  S.  Morse, 
trading  as  Bush  &  Morse.  Verdict  and 
Judgmentfor  piaintilf.  Defendants  appeal. 
Reversed. 

Teller  <ft  Orabood,  for  appellants.  Geo. 
F,  Doakleeani  O.  E.  Jackson,  lor  appellee. 

Richmond,  P.  J.  By  the  complain  >.  In 
this  case  it  is  alleged  that  the  plulntlfi  en- 
tered into  the  defendants'  employment  for 
the  term  of  one  year,  in  pursuance  of  a 
contract  in  writing,  «  )ich  is  in  words 
and  figures  as  follows:  "This  agreement, 
made  in  duplicate,  this  20th  day  of  August, 
A.  D.  1888,  between  W.  H.  Bush  and  W.  S. 
Morse,  partnprs  under  the  firm  name  of 
Bush  &  Morse,  parties  of  the  first  part, 
and  John  Koll,  of  Denver,  Colo.,  party  of 
the  second  part,  witnesseth,  that  the  said 
parties  of  the  first  part  have  this  day  em. 
ployed  John  Koll  as  cbef  at  the  Windsor 
Hotel,  for  the  term  of  oneyear,  at  a  month- 
ly salary  of  one  hundred  and  liirty  dol- 
lars. (1130.)  The  said  party  of  the  second 
part  agrees  to  give  bis  entire  attention 
to  the  business  for  which  be  Is  employed, 


and  to  render  good  and  satisfactory  serv- 
ice. In  witness  wliereof  the  parties  have 
hereunto  set  their  hands  and  seals  this 
day  and  year  above  written.  [Signed] 
William  H.  Bush.  [Seal.]  W.  S.Morbb. 
[Seal.]  John  Koll.  [Seal.]"  On  the 
20tb  day  of  August,  1S88,  the  plaintiff  en- 
tered the  service  of  the  defendants  under 
the  con  tract,  and  so  continued  in  their 
service  until  the  9th  day  of  February,  1889. 
On  the  »th  day  of  February,  1889,  defend- 
ants, without  cause,  discharged  the  plain- 
tiff, and  have  since  refused  to  employ  him 
for  the  remainder  of  the  term  mentioned 
in  the  contract.  That  thereby  the  plain- 
tiff bas  lost  the  wages  which  be  would 
have  obtained  from  said  employment,  and 
which  the  defendants  have  wholly  refused 
to  pay,  and  the  plaintiff  has  been  unable 
to  obtain  other  employment;  wherefore 
he  demands  judgment  in  the  sum  oI$N'J7.(}6, 
besides  costs.  Defendants  answer,  admit- 
ting that  they  entered  into  the  contract 
substantially  as  stated  in  the  coraplnint; 
but  deny  that  the  plaintiff  faithfully  dis- 
charged his  duties  according  to  the  con- 
tract, or  that  he  performed  all  or  any  of 
the  terms  or  conditions  of  the  contract 
on  his  part,  or  that  he  was  ready  or  will- 
ing to  continue  in  such  service,  or  to  com- 
ply with  all  ur  any  of  the  conditions  of 
the  contract;  deny  that  on  the  9th  day  of 
February,  1889,  the  plaintiff  was  ready 
or  willing  to  reiuain  in  such  service,  or  to 
perform  the  conditions  of  the  contract,  or 
that  they  refused  to  suffer  plaintiff  to  con- 
tinue in  their  employ ;  deny  that  they 
wrongfully  discharged  him,  or  that  they 
refused  to  re-employ  him  for  the  term 
mentioned  In  the  contract.  They  further 
allege  that  at  the  time  plaintiff  quit  their 
employment  they  paid  him  in  full  for  all 
services  rendered.  Defendants,  by  further 
answer  and  counterclaim,  allege  that  the 
plaintiff,  while  so  engaged  In  defendants* 
service  as  cbef,  and  about  the  time  when 
dinner  was  being  prepared  for  the  guests 
of  the  hotel,  wrongfully  and  fraudulently 
refused  to  go  on  with  bis  work,  and  to 
discbarge  his  duties  under  said  contract, 
and  aided,  abetted,  and  counseled  the  oth- 
er employes  of  defendants  then  engaged 
in  the  kitchen  and  dining  room  of  the  ho- 
tel to  refuse  to  work  for  defendants. 
This  defense  sets  out  the  number  of  guests 
In  the  hotel;  tbe  number  of  employes;  and 
tbat,  by  reason  of  tbeactsof  plaintiff,  they 
were  greatly  Inconvenienced,  and  were  ne- 
cessitated to  employ  other  servants; 
wherefore  they  claim  damages  in  the  sum 
of  ?500.  They  further  allege,  by  way  of 
defense,  upon  Information  and  belief,  that 
the  plaintiff  was  able  to  obtain  further 
employment  in  the  line  of  bis  vocation  as 
cbef  In  an  hotel.  The  cause  was  tried  to  a 
jury,  and  judgment  rendered  tor  the  pialii- 
tiff  in  the  sum  of  f413.83. 

The  testimony  In  tbe  case  seems  some- 
what conflicting,  but  we  do  not  conceive 
it  to  be  necessary  to  set  It  out  fully  In  this 
opinion.  Koll  testifies  that  he  was  dis- 
charged without  cause:  that  be  was  per- 
forming tbe  services  faithfully,  under  bis 
contrcust.  and,  as  be  believed,  giving  entire 
satisfaction.  From  the  testimony  of  Mr. 
Busb  it  appears  that  bis  services  were  not 
satitif actory ;  that,  owing  to  the  tact  that 
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tbedefendants  had  concluded  tochange  the 
character  ol  thecookiDR  apparatus  {rom 
a  coal  runee  to  a  gan  rauj^e,  the  plalDtm 
hecaitie  dlssatisfled,  and,  Krowlug  outut 
thifs  change,  he  so  conducted  himself  and 
so  run  the  culinary  department  of  the 
hotel  as  to  impose  extravagant  costs  for 
gas  upon  the  defendants;  that  they  pro- 
tested, and  he  claimed  that  be  was  doing 
the  bent  he  could.  They  Insisted  that  ex- 
perience and  examination  and  their  per- 
sonal observation  of  coal  ranges  and  gas 
ranges  In  eastern  hotels  bad  thoroaghly 
demonstrated  to  them  that  the  gas  ar- 
rangement was  infinitely  cheaper  and  bet- 
ter for  hotel  service.  Mr.  Bush  testified 
that  "up  to  the  time  we  made  the  change 
of  cooking  apparatus  the  service  iu  tiie 
kitchen  was  satisfactory.  After  we  made 
the  change  everything  went  wrong. 
There  was  continual  trouble  in  the  kitch- 
en. Honiething  would  be  underdone  or 
overdone.  I  found  the  barners  stopped 
up  with  grease.  All  of  my  men  were  un- 
der Koll's  direction  and  charge.  He  was 
the  head  of  thedepartment.  He  was  chef. 
Up  to  the  rime  of  the  change  in  the  range 
the  service  was  satisfactory.  After  that, 
and  up  to  the  9th  of  February,  it  was  very 
unsatisfactory.  There  was  a  continual 
Jar."  Mr.  Morse,  the  other  defendant,  tes- 
tified that  after  the  gas  range  was  put  in 
there  was  nothing  satisfactory  about 
KoU's  service,  or  about  the  kitchen.  It 
was  a  continual  round  of  trouble  all  the 
time.  Everything  was  unsatisfactory. 
The  amount  of  gas  used  was  three  times 
the  amount  that  the  manufacturers  of  the 
range  guarantied  would  be  necessary  to 
do  this  same  work.  There  is  considera- 
ble testimony  on  both  sides  of  this  contro- 
versy with  reference  to  the  capacity  and 
atlllty  of  ranges  to  roast  meats,  cook  po- 
tatoes, bard  and  soft  boiled  eggs,  and.  In 
fact,  all  of  the  usual  articles  that  are 
enumerated  upon  the  hotel  aienn  or  bill  of 
fare.  But  with  all  this  I  think  we  have 
nothing  to  do.  Here  is  a  plain,  simple, 
unamblKOoua  contract, suscpptlhie  of  easy 
construction, — so  simple  that  he  who  can 
read  and  write  ought  to  be  able  to  under- 
stand. The  contract  is  absolute  and  spe- 
cific. By  its  terms  plaintiff  covenanted 
that  his  work  should  be  sutistactory,  not 
to  himself,  hut  to  his  employers.  That  it 
was  not  satisfactory  is  shown  by  the  evi- 
dence of  defendants,  and  is  corroborated 
by  that  of  pliilntiff.  Had  plaintiff's  serv- 
ices been  eminently  satisfactory  to  his  em- 
ployers, but  his  position  unsatisfactory  to 
lilmMelf,  he  could  haveqult,  and  they  would 
have  been  remediless.  To  retain  him  in  a 
state  of  revolt,  and  while  Influencing  and 
demoralising  his  subordinates,  was  im- 
possible. 

It  Is  true  that  this  agreement  says  that 
John  Koll  is  employed  for  the  term  of  one 
year,  at  a  monthly  salary  of  $130.  It  is 
equally  true  that  the  other  part  of  the 
agreement  says  that  he  shall  give  his  en- 
tire time  and  attention  to  the  business  foL 
which  be  is  employed,  and  render  satis- 
factory service.  Getting  down,  then,  to 
the  understanding  of  tbelndividnals  when 
this  contract  was  executed,  without  util- 
ising technicalities,  I  do  not  think  there  is 
any  escaping  the  conclusion  that  the  par- 


tics  to  the  contract  well  understood  what 
they  were  doing.  The  testimony  shows 
that  Koll  had  been  in  the  employ  of  the 
defendants  before;  that  he  had  rendered 
satisfactory  service;  that  he  was  extiect- 
nd  to  render  satisfactory  service,  in  other 
words,  he  was  to  devote  his  entire  time 
and  attention,  as  well  as  his  artistic  tal- 
ent, to  the  service  of  the  defendants,  liot. 
when  that  service  proved  onsatiafavtory, 
it  was  the  right  of  either  party  to  ter- 
minate the  contract, — It  was  mutual.  If 
this  be  not  true,  I  am  at  a  loss  to  under- 
stand what  part  the  last  clause  of  thin 
contract  plays  in  this  drama  between 
masters  and  servant.  That  tbA  serriee 
was  unsatisfactory  (s  demonstrated  by 
the  testimony  of  Bush  &  Morse.  Who 
else  could  testify*  Who  else  could  say 
whether  or  not  the  service  was  satisfac- 
tory ?  Can  it  be  argued  or  insisted  that 
Koll  WAS  employed  to  act  as  cbef  of  this 
hotel  to  manage  and  control  the  kitchen 
and  its  employes  in  his  own  way,  with- 
out regard  to  the  manifest  wishes  or  di- 
rections of  the  defendants,  and  that,  when 
the  defendants  gave  certain  instructions 
concerning  the  methodsand  manner  of  his 
employment,  that  he  could  say,  "I  am  the 
servant,  but  I  am  employed  for  a  year, 
and  for  that  one  year  I  propose  to  exact 
ray  salary,  and  compel  yon,  regardless  of 
your  wishes,  to  submit  to  my  manage- 
ment and  my  dictation,  to  my  manners 
and  my  methods.  In  running  this  hotel.  I 
care  nothing  for  your  guests  or  your  hotrf 
■enterprise;  as  chef  for  one  year  I  propose 
to  remain"?  It  may  be  argued  that  the 
masters  in  this  case  were  fully  protected 
under  the  general  rule  governing  master 
and  servant  from  any  such  theory  as  this; 
that,  when  he  failed  to  perform  his  serv- 
ices promptly  as  cbefol  that  hotel,  the  lair 
would  protect  the  defendants  in  discharg- 
Ing  him.  I  claim,  in  answer  to  this,  that 
it  is  the  right  of  the  defendants  under  the 
contract  and  the  law  to  determine  when 
that  service  is  satisfactory,  and  when  it 
commenced  to  be  unsatisfactory.  In  Za- 
leskl  v.  Clark,  44  Conn.  2:23,  Carpbntbk,  J., 
says:  "Courts  of  law  miist  allow  parties 
to  make  their  own  contracts,  and  can  en- 
force only  such  as  they  actually  make. 
Whether  the  contract  is  wise  or  unwise, 
reasonable  or  unreasonable,  is  ordinarily 
an  Immaterial  inquiry.  The  simple  In- 
quiry is,  what  is  the  contract,  and  has 
the  plaintiff  performed  his  part  of  it?" 
This  was  a  catie  where  the  plaintiff  under- 
took to  make  a  bust  which  should  be  sat- 
isfactory to  the  defendant.  "The  case 
shows,  "*  to  use  the  language  of  tite  Jndge 
writing  the  opinion,  "that  she  was  not 
satisfied  with  It."  Hence  the  plalntifl 
has  not  yet  fulfilled  his  contract.  "It  la 
not  enough  to  say  that  she  ought  to  bo 
satisfied  with  it,  and  that  her  dissatisfac- 
tion is  unreasonable.  She,  and  not  the 
court,  Is  entitled  to  Judge  of  that.  The 
contract  was  not  to  make  one  that  she 
ought  to  be  satisfied  with,  but  to  make 
one  that  she  would  be  satisfied  with;:' 
It  seems  to  me  that  this  reasonlne; 
is  applicable  to  the  case  at  bar.  In 
Brown  v.  Foster,  113  Mass.  136,  Dbvbns. 
J.,  rendering  the  opinion  of  the  conrt. 
said:  "There  was  evidence  at  the  trial  to 
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ebow  tbat  the  contract  between  the  par- 
ties was  an  express  contract,  and  by  the 
terms  nt  it  the  plaintiff  agreed  to  make 
and  deliver  to  the  defendant,  upon  a  day 
certain,  a  suit  of  clothes,  whlcU  were  to  be 
made  to  the  satielaction  of  the  defendant. 
Tbe  clothes  were  made  and  delivered  npon 
the  day  specifled,  but  were  not  to  the  sat- 
isfaction uf  the  defendant,  who  declined  to 
accept,  and  promptly  returned,  the  same. 
*  •  •  And,  even  if  tbe  articles  furnished 
by  him  were  such  that  the  other  party 
ought  to  have  been  satisfied  with  them,  it 
was  yet  in  the  power  of  the  other  to  reject 
them  as  unsatisfactory.  It  is  not  tor  any 
one  else  to  decide  whether  a  refaaal  to  ac- 
cept is  or  is  not  reasonable,  when  the  con- 
tract permits  the  defendant  to  decide  him- 
self whether  the  articles  furnished  ai-e  to 
his  satisfaction.  •  »  •  When  an  ex- 
press contract  like  that  shown  in  the  pres- 
ent case  was  proved  to  have  been  made 
between  the  parties,  it  was  not  competent 
to  control  It  hy  evidence  of  usage.  It 
may  be  that  the  very  object  of  tbe  express 
contract  was  to  avoid  the  effect  of  such 
usage,  and  no  evidence  of  usage  can  be  ad- 
mitted to  contradict  the  terms  of  a  con- 
tract, or  control  its  legal  interpretation 
and  effect. "  In  thecaeeof  Haveuy  v.  SUat- 
tuck,  9  Daly,  66,  It  was  held  as  follows: 
"A  servant  was  employed  upon  trial  for 
c  week,  with  a  promise  tbat,  if  she  suited, 
thu  employment  would  be  continued 
tiiroDgb  the  summer  months,  and  until 
September  Ist.  Before  tbe  end  of  the 
week,  the  employer  having  declared  that 
she  suited,  the  servant  said:  'Then,  an 
lung  as  1  suit  you,  there  is  no  fear  for  the 
isumroer  months;'  to  which  the  employer 
responded  affirmatively.  Held,  that  there 
was  not  an  absolute  employment  until 
September  Ist,  but  merely  a  conditional 
one,  dependent  upon  the  servant  continu- 
ing tn  suit  the  employer."  In  the  case  of 
Evans  v.  Bennett,  7  Wis.  351,  it  was  held 
that,  "when  one  party  agrees  to  work  for 
another  nt  a  certain  rate  of  wages  per 
month,  and  either  party  is  at  liberty  to 
pnt  an  end  to  the  agreement  at  any  time, 
the  servant  la  entitled  to  recover  at  the 
stipulated  rate  for  tbe  time  he  serves, 
though  he  quits  of  hisown  motion."  Tbe 
foregoing  case  Is  certainly  analogous  to 
tbe  case  at  bar,  -with  this  exception :  that 
in  that  one  there  was  no  written  contract, 
but  an  oral  agreement,  and  in  this  case 
there  is  a  written  agreement, — an  express 
contract, — whereby  the  individuals  ob- 
ligated thprnselves— F/rst,  the  plaintiff  to 
render  satisfactory  services;  and,  second, 
tor  which  services  so  satisfactorily  ren- 
dered tbe  defendants  are  bound  to  pay  at 
the  rate  nominated  in  the  agreement  for 
tbe  period  of  one  year. 

It  is  true  tbat  the  jury  were  Instructed 
by  the  court  that  if  they  believed  from  the 
evidence  that  the  services  of  KoU  were 
ansatisfactory  to  tbe  defendants  they 
should  And  tor  the  defense.  In  this  the 
trial  judge  took  the  view  of  the  contract 
tbat  I  am  now  endeavoring  to  demon- 
strate as  tieing  the  correct  one.  Yet  not- 
withstanding the  instructions,  notwlth- 
Htandlng  the  testimony  of  Bush  &  Morse, 
notwithstanding  the  fact  that  KoU  was 
discharged,  notwithstaudinj;   It  appears 
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that  his  services  were  not  satisfactory  to 
the  defendants,  the  jury  still  taxed  the  de- 
fendants for  the  entire  year,  or  the  term 
specitied  in  the  contract.  Candidly,  I 
think  that  there  is  no  case  that  bas  come 
before  my  Inspection  and  examination 
wherein  the  verdict  of  the  jury  demon- 
strates the  fact  to  be  tbat  their  conclo- 
slon  was  the  result  of  prejudice;  for,  as  is 
well  said  in  Zaleski  v.  Clark,  supra,  tbe 
defendant,  and  not  the  court,  is  entitled 
t3  judge  of  whether  or  not  the  work  Is 
satisfactory;  and.inkeeping  with  this  dec- 
laration, the  defendants,  by  the  contract, 
had  the  right  of  terminating  the  con- 
tract when  the  services  were  not  satisfac- 
tory. 1  do  not  think  It  necessary  to  con- 
sider the  counterclaim,  as,  in  my  judg- 
ment, under  the  testlranny,  it  is  without 
merit.  I  am  clearly  of  the  opinion  that 
the  verdict  of  the  jury  is  unsupported  by 
the  evidence,  and  that  the  judgment  of  the 
court  should  be  reversed. 

Bebd,  J.,  concurs. 

BiBBBLL,,  J.,  {(Usseatlng.)  I  should  be 
content  to  wlthold  my  concurrence  in  the 
conclusions  announced  in  this  case,  but  for 
the  opinion  expressed  as  to  the  proper 
rule  to  be  applied  in  the  construction  of 
the  contract  contained  in  therecord.  The 
apparent  necessity  to  state  what  I  believe 
to  be  the  law  on  this  subject  leads  me  to 
fully  state  my  views  concerning  this  con- 
troversy. Tbe  contract  is  set  out  in  the 
principal  opinion.  Tbe  issues  raised  by 
tbe  pleadings  can  be  fairly  gathered  from 
it.  It  it  be  read  strictly  with  a  view  to  as- 
certain what  tbe  contention  was.  Unless 
attention  be  specillcally  directed  to  that 
point,  what  I  believe  to  be  an  important 
element  in  the  settlement  of  tbe  dispute  is 
liable  to  be  overlooked.  I  will  therefore 
first  state  what  I  believe  to  be  the  issue, 
and  demonstrate,  as  far  as  may  be,  the 
mistake  committed  by  the  trial  court  in 
submitting  one  question  to  the  jury,  and 
the  absence  of  right  on  the  part  of  the 
appellants.  Bush  &  Morse,  to  insist  that 
the  judgment  was  wrong,  because  against 
what  they  contend  is  the  law,  in  which 
position  they  are  sustained  apparently  by 
the  decision  of  this  court.  It  is  their  con- 
tention tbat  the  contract  is  one  substan- 
tially at  their  will  and  option,  and  that, 
therefore,  no  right  of  action  could  accrue 
to  the  plaintiff  if  they  saw  fit  to  termi- 
nate his  employment.  I  shall  discuss  tbe 
legal  aspect  of  this  proposition  subse- 
quently. At  present  I  am  only  concerned 
with  a  statement  of  the  situation  of  the 
case  with  reference  to  this  issue.  There  is 
no  such  element  in  the  controversy  pre- 
sented to  this  court  for  adjudication.  The 
suit  is  an  action  by  Koll  to  recover  his 
wages  for  the  balance  of  what  he  says  is 
an  unexpired  term  of  employment.  He  al- 
leged the  contract,  a  rendition  of  services 
to  a  specifled  date,  a  discharge,  and  a  con- 
sequent damage,  shown  by  proof  of  tlie 
amount  of  bis  unearned  wages,  with 
elforts  to  obtain  employment,  and  a  fail- 
ure. To  this  canse  of  action  there  might 
evidently  be  several  defenses.  In  fact, 
there  was  but  one,  and  this  rested  in  a  de- 
nial of  the  discbarge.    The  denial  was  un- 
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doubtedly  coupled  with  oHior  dcniniR  of 
the  variouB  elements  or  itiitiH  vvli>eli,  un 
proof,  woald  demonstrate  the  plaintiff's 
injuries.  This  simple  statement  shows 
that  there  was  no  issue  presented  relating 
to  the  right  of  the  defendants  to  end  the 
contract  at  their  will,  and  for  this  reason. 
If  for  no  other,  the  cause  cannot  be  re- 
versed on  the  basis  adopted. 

I  maintain,  further,  that  Itit  beconceded, 
ex  gratia,  that  tlie  case  presented  the 
question,  the  appellants  are  still  conclud- 
ed by  the  findings  of  the  Jury,  under  the 
testimony  and  the  instructions  of  tho 
court.  I  am  not  prepared  to  OTerturn  u 
well-settled  and  thoroughly  established 
rule  of  the  courts  of  this  state,  which  in- 
hibits appellate  tribunals  to  interfere  with 
the  verdict  uf  a  jury  when  it  rests  upon 
conflicting  testimony.  It  It  be  insisted 
that  the  case  is  one  exhibiting  gross  preju- 
dice, the  proposition  should  be  made  the 
subject  of  satisfactnry  demonstration.  It 
is  neither  demonstrated  in  the  opinion,  nor 
do  I  believe  the  case,  fairly  stated,  will 
admit  it.  Bearing  in  mind  that  this  is  not 
a  suit  to  recover  wages  earned  during  a 
period  of  service,  to  which  there  was  a 
defense  of  unsatisfactory  service,  and  that 
it  was  not  a  case  of  a  suit  for  wages  ac- 
cruing during  an  unexpired  term,  where 
the  defense  was  a  rightful  discharge  under 
the  contract,  let  us  see  how  the  case 
stands  on  the  proof  under  this  rule.  Pre- 
mising that,  of  necessity,  there  could  be 
no  evidence  of  dissatisfaction  with  serv- 
ices which  bad  never  been  rendered,  it  is 
possible  that  thecase  would  admit  of  testi- 
mony to  show  the  performance  of  the  con- 
tract by  the  plaintiff  during  the  time  he 
worked.  This,  however,  is  nxceedingly 
doubtful,  because  the  law  presumes  that 
the  service  was  satisfactory,  since  there 
was  DO  termination  of  the  contract,  and 
no  attempt  on  the  part  of  either  to  end 
the  engagement.  This  presumption  of  law 
was  well  supported  by  the  plaintiff's  own 
testimony,  who  made  oath  to  the  ex- 
pressed satisfaction  of  tlie  firm.  It  can- 
not be  said,  with  strict  observance  of  the 
language  and  force  of  the  printed  testimo- 
ny, that  this  was  denied  by  Bush  &  Morse. 
The  only  testimony  tending  in  this  dli-ec- 
tlon  is  testimony  of  this  description:  "I 
put  this  gas  range  in,  and  there  seemed  to 
be  a  disposition  on  the  part  of  every  one 
in  the  l{itchen  to  fight  It.  They  were  not 
satisfied.  There  seemed  to  be  a  disposi- 
tion on  the  part  of  the  chef  to  fight  the 
range.  lip  to  the  time  wemadethechange 
nf  ranges  the  service  in  the  kitchen  was 
satisfactory.  Mr.  Koil  was  perfectly  sat- 
isfactory to  me  until  after  the  introduc- 
tion of  this  range."  Mr.  Morse's  testimo- 
ny upon  this  subject  was  substantially 
Identical.  Considering  the  character  of 
this  testimony,  strengthened  by  the  legiti- 
mate deduction  that  there  veas  evidently 
general  trouble  in  the  kitchen,  with  the 
history  of  what  transpired  at  the  time  of 
the  alleged  discharge,  and  the  jury  might 
easily  have  found  that  Koll's  services  us 
cook  had  been  entirely  satisfactory,  and 
that  the  only  trouble  in  the  world  was 
•with  the  employes  generally,  because  of 
the  change  in  the  implements  furnished. 
The  jury  would  have  a  right  to  conclude. 


from  the  fact  that  there  had  been  no  at- 
tempt to  end  the  employment  prior  to  the 
time  of  the  discharge,  that  there  was  in 
fact  no  dlssatislaction  with  the  serTices 
which  Koli  rendered  as  a  chef  In  the  hotel. 
This  question  was  submitted  to  the  jury 
under  an  Instruction  which  said:  "If 
you  believe  from  the  evidence  that  the 
defendants  discharged  the  plain  tiff  because 
they  were  really  dissatisfied  with  his  serv- 
Ices  in  the  line  of  his  employment,  then 
you  must  And  for  the  defendants,  and  It  is 
not  necessary  that  the  defendants  should 
have  any  cause  for  such  dissatisfaction." 
No  charge  on  the  subject,  if  one  thus 
expressing  the  law  were  ever  admissible, 
would  have  more  fairly  left  to  the  deter- 
mination of  the  jury  the  question  of  dis- 
satisfaction. The  evidence  of  dissatisfac- 
tion was  extreniely  meager,  uncertain,  not 
clearly  expressed,  and  not  satisfactorily 
or  definitely  established.  It  was  contro- 
verted by  proof  of  the  defendants' declara- 
tions on  the  subject;  of  the  circumstances 
of  the  transaction  ;  by  the  natural  and  le- 
gal presumption  springing  from  the  ab- 
sence of  any  attempt  to  exercise  the  right 
of  discharge.  The  court,  by  a  most  em- 
inently fair  instruction,  more  favorable 
to  the  defendants  than  the  case  entitled 
them  to,  left  it  to  the  jury  to  find  the  fact 
on  this  subject.  The  verdict  was  agninst 
the  defendants,  and  we  are  without  right 
to  interfere  with  that  finding. 

Whatever  weight  may  be  given  to  this 
position,  or  however  little  force  there 
may  be  in  these  suggestions,  the  appel- 
lants are  not  entitled  to  have  the  case 
reversed  because  the  judgment  is  not  sup- 
ported by  the  law.  I  cannot  admit  that 
the  contract  is  susceptible  uf  the  construc- 
tion which  the  court  puts  on  it,  nor  do  I 
believe  that  the  law  governing  contracts 
of  this  description  is  accurately  stated. 
The  opinion  states  two  rules  which  are 
frequently  invoked  by  the  courts  as  guides 
in  the  construction  of  contracts.  They 
are  to  be  interpreted  according  to  the 
ordinary  and  usual  signification  of  the 
words  which  they  have  used,  due  regard 
being  had  to  the  evident  Intention  of  th« 
parties.  Everybody  must  concede  these 
general  principles,  but  wide  differences 
may  occur  when  it  comes  to  the  matter  of 
their  application.  Nothing  seems  to  oie 
clearer  than  that  there  has  been  a  mis- 
appreheuslon  and  a  misapplication  of  the 
rules  in  the  present  case.  To  ascertain 
the  true  significance  of  a  contract,  courts 
may  not,  as  critics  and  philologists,  look 
alone  to  the  words  of  it.  They  are  of 
deep  significance,  but  the  work  of  Interpre- 
tation follows  always  that  of  criticism. 
Its  true  end  is  to  find  out  the  intent  of  the 
instrument,  the  sense  of  the  words  if  they 
are  ambiguous,  and  learn  the  purpose 
when  the  words  express  it  obscurely. 
The  rule  of  Interpretation  known  as  the 
rational  is  as  firmly  fixed  in  the  law  as 
the  one  more  commonly  invoked,  the  lit- 
eral. As  Rutherford  puts  it  in  his 
Lectures,  (page  104:)  "Where  words  do 
not  express  the  Intention  perfectly,  but 
either  excet^d  or  fall  short  of  it,  so  that  we 
are  to  collect  it  from  probable  or  rational 
conjectures,  this  is  rational  Interpreta- 
tion."  In  the  endeavor  to  learn  what  this 
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contract  1h,  and  what  tone  aball  be  given 
to  that  word  "satisfactory,"  we  muat  In- 
quire  whetber  It  la  ao  uaed  in  thecontract, 
«nd  was  Inserted  under  ancb  cireomatan- 
cea,  tbat  It  evidently  ezpreaaea  tbe  Inten- 
tlon  of  the  partlea,  and  la  tu  be  taken  ac- 
cording to  Ita  literal  meanlog.  Tbe  line 
whicb  we  are  called  upon  to  rnn  mnst  be 
fixed  by  setting  onr  Intellectual  pegs  aa  a 
surveyor  drives  bis  atakea,  and  we  muat 
proceed  from  point  to  point,  nntU  the  end 
la  arrived  at.  According  to  tbe  rules  ot 
rational  interpretation,  words  nre  to  be 
taken  according  to  their  ordinary  sense, 
unless  It  be  manifeat  that  wben  they  are 
thus  used  tbey  are  given  a  broader  mean- 
ing than  will  accord  with  tlie  Intention 
of  the  partlea,  and  may  therefore,  under 
well  settled  rules,  be  restricted  in  tbelr 
siKiilfiuatlon.  Potter's  Dwar.  St.  pp. 
194-197. 

There  la  another  thoroughly  well-ea- 
tabllRhed  principle  of  construction  by 
which  that  compelling  the  courts  to  take 
words  In  thelrordlnary  meaning  is  limited 
and  mudifled,  wbicb  la  that  every  con- 
tract must  be  ao  construed  aa  that  all 
parta  of  It  will  stand,  for  tbe  law  leads 
to  the  enforcement  of  every  part,  rather 
than  the  destruction  ot  any,  at  ren  magia 
valeat  quam  pereat.  These  recognized 
rules  of  interpretation  greatly  simplify 
tbe  difficulty  of  settling  tbe  true  meaning 
of  the  preaent  agreement.  It  consists  of 
two  patta:  First,  there  la  the  engage- 
ment of  the  employers;  second,  there  la 
tbe  correlative  expressed  obligation  of  the 
employe.  It  must  be  observed  and  borne 
In  mind  that  tbe  contract  by  Bush  & 
Morse  Is  not  on  condition;  not  with  a 
proviso;  not  subject,  otherwise  than  aa 
the  law  makes  it,  to  the  promise  of  the 
employe.  This  distinction  Is  of  very 
great  Importance,  when  it  comes  to  the 
consideration  of  the  authorities  cited  In 
the  principal  opinion.  Bush  &  Morse 
blred  Koll  for  one  year,  at  $130  per 
month.  That  was  their  contract.  There 
la  no  room  for  construction  to  ascertain 
what  tbelr  term  was,  since  they  defl- 
Dltely  entered  into  an  agreement  to  em- 

Bloy  Koll  for  one  year  at  a  fixed  wage, 
'nder  tbe  rule  Invoked  by  tbe  majority, 
that  a  contract  la  to  be  conatmed  accord- 
ing to  Ita  terms,  manlfeatly  tbat  part  of 
tbe  engagement  la  definite  and  certain. 
It  containa  no  condition,  It  la  without  a 

groviao,  except  what  may  be  contained 
I  tbe  promise  of  the  employe.  This  pr&- 
senta  the  only  qneetlon  ol  tbe  slighteat 
difficulty.  Koll  agreed  on  his  part  to 
enter  tbe  service,  to  devote  his  entire  time 
thereto,  and  to  render  good  and  satis- 
factory service  during  tbe  time.  Here, 
then,  are  two  engagements  on  the  part  of 
two  different  persons,  employers  and 
employe,  to  do  certain  things.  One  of 
fairing  for  a  year  tor  a  wage;  tbe  other  an 
agreement  to  perform  the  service  for 
which  he  Is  hired,  for  the  term,  and  in  a 
certain  fashion.  The  contracting  partlea 
chose,  possibly,  an  unfortunate  word  to 
express  their  intentions,  but  It  seems  com- 
paratively easy  to  arrive  at  their  inten- 
tion when  the  circumstances  and  whole 
paper  are  considered.  If  the  engagement 
had  been  to  devote  bia  entire  time,  and 


givehia  beat  endesTora,  to  the  faltbfal 
performance  of  hia  dotiea  aa  chef,  none 
could  have  imagined  tbat  be  had  under- 
taken to  do  anything  except  tbat  wbicb 
tbe  law  would  imply  from  the  acceptance 
of  tbe  employment.  Evidently  tbia  waa 
what  the  partlea  contemplated.  Ifaucb 
la  their  manifest  intention,  the  word  "sat 
lafactory "  must  be  taken  to  posstiss  sim- 
ply this  meaning,  to  wit,  tbat  Koll  shall 
faithfully  perform,  according  to  his  best 
ability,  the  services  whtcb  be  was  hired  to 
render.  If  be  thus  performs  them,  In  tbe 
law  It  must  be  said  that  those  servicea 
are  satislactory,  and  tbat  tbe  employera 
are  without  right  to  complain.  Tbe 
trouble  with  the  principal  opinion  la  that 
they  give  to  the  word  "  satisfactory  "  a  fore* 
beyond  tbat  even  ol  its  ordinary  aigniflca- 
tlon.  It  is  made  operative  to  destroy  the 
promise  made  by  tbe  employera,  aince,  11 
It  be  held  that  tbe  employe'a  promise 
made  In  this  form  confers  upon  the  hirery 
the  right  to  discharge  at  will,  it  utterly 
destroys  tbe  year'a  engagement  into 
which  tbey  antecedently  entered.  I> 
violation  ot  tbe  maxim,  ut  res,  etc.,  we 
have  used  one  term  of  tbe  agreement  antf 
one  promise  to  destroy  the  prior  term. 
This  can  never  be  done.  Wherever  cluuset 
contain  words  that  are  contradictory, 
and  tbey  admit  of  two  senses,  "the  court 
will  adopt  that  conatrnctlon  which  will 
heat  carry  the  Just  and  reasonable  Inten- 
tion into  eQect."  It  seems  to  he  very  clear 
that  there  can  be  no  legitimate  construc- 
tion of  this  contract  which  will  trans- 
form tbe  expressed  yearly  hiring  of 
the  servant  into  a  birlng  at  will, — 
give  to  the  employers  the  right  to  dlS' 
charge  without  an  allegation  of  the  ex* 
istence  of  a  legal  cause,  whicb  must  b« 
established  by  competent  proof.  It  bring* 
tbe  contract  into  too  close  an  analogy 
with  Lord  Bacon's  description  of  Henry 
VII. laws,— a  "nemosclt.'  Tobold  other- 
wise would  make  contracts  but  traps  for 
tbe  unwary,  and  subject  them  to  the  un- 
certainties wbicb  prevailed  when,  accord- 
ing to  tbe  same  philosopher,  the  magis- 
trate waa  able  to  produce  a  manuscript 
decision  ot  an  unreported  case,  and  say, 
"Lol  I  have  the  law  in  my  side  packet!" 
2  Co.  Inst.  538. 

According  to  the  law  as  it  Is  written,  the 
position  of  the  court  seems  not  to  be  aua- 
talned  by  the  authorities.  Ail  tbe  cases 
which  are  cited  are  either  cases  of  hiring 
tor  an  uncertain  term,  and  at  the  evident 
will  of  the  employers,  or  else  they  are 
agreements  to  make  sundry  and  divert 
things  to  tbe  satisfaction  of  the  peraont 
for  whom  they  are  to  be  constructed.  All 
tbe  cases  cited  will  be  found  to  embrace 
matters  purely  of  taste,  and  involve  dis- 
tinctively a  selection  according  to  the 
vendee's  conception  of  what  such  things 
ought  to  be.  They  relate  to  busts, 
clothes,  and  caseaof  that  description, and, 
ao  far  as  I  can  find  In  the  books,  there  are 
no  other  caseR  announcing  a  similar  rule, 
save  those  where  work  is  to  be  done  to 
the  satisfaction  of  a  body  which  Is  clothed 
with  a  discretionary  and  qnasl  Judicial 
power  to  determine  tbe  character  of  what 
had  l>ei;n  performed.  Wherever  the  con- 
tract is  one  of  hiring,  or  where  it    Includes 
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the  production  of  machinery,  or  the  sale 
of  goods  manufactured  or  to  be  manu- 
factured.the  rule  is  a  totally  different  one. 
With  respect  to  contracts  concurulnj< 
snch  matters,  well-considered  cases,  based 
upon  sound  reason  and  logic,  suited  to 
the  circumstances  of  the  parties,  and  their 
evident  Intention,  have  held  that  con- 
tracts may  not  be  so  construed  as  to  give 
either  party  the  riieht,  at  bis  wlilro  and 
caprice,  to  reject  that  which  he  has  con- 
tracted to  purchase,  or  to  refuse  to  pay 
the  price  of  what  has  been  supplied,  un- 
der the  agreement  that  he  shall  be  satis- 
fied therewith.  lu  cases  of  thid  sort,  the 
true  rule  is:  "That  which  the  law  will 
say  a  contracting  party  ought  In  reason 
to  be  satisfied  with,  that  the  law  will  say 
he  Is  satisfied  with."  Boiler  Co.  v.  Gar- 
den, 101  N.  Y.  387,  4  N.  E.  Rep.  749;  Clark 
V.  Rice.  46  Mich.  308,  9  N.  W.  Rep.  427; 
Daggett  V.  Johnson,  49  Vt.  Sib;  Roy  v. 
Goings,  96  111.  361 ;  Brauusteln  v.  Insur- 
ance Co.,  1  Best  &  S,  7S3,  101  E.  C.  L.  782. 
In  the  latter  case  proof  of  loss  claimed  tu 
be  within  the  insurance  was  to  be  made 
satisfactory  to  the  directors,  and  the 
question  was  whether  they  could  arbi- 
trarily reject  what  had  been  furulshed  if 
it  was  ample,  according  to  the  contract 
of  the  parties,  to  establish  that  which 
they  were  called  upon  to  prove.  The 
court  held  that  the  clause  must  receive  a 
reasonable  construction,  and  that  It 
would  only  bind  the  parties  tu  produce 
such  evidence  as  the  directors  might  rea- 
sonably require.  As  one  of  the  judges  well 
put  it,  "the  putting  such  a  construction 
on  a  stipulation  like  this  is  opposed  to 
the  general  rule  that,  when  It  is  agreed 
that  an  act  is  to  be  dune  to  the  satlsFac- 
tion  of  a  party,  it  must  be  understood  to 
mean  reasonably  to  his  satisfaction. " 
Other  judges  put  the  decision  upon  some- 
what similar  bases, and  held  that  the  par- 
ties would  have  a  right  to  Insert  whatever 
condition  precedent  they  chose,  but  said, 
If  the  condition  is  destructive  of  auy  right 
conferred  by  the  contract.  It  must  appear 
to  have  been  so  intended  by  the  parties. 
Viewed  in  the  light  of  these  principles  and 
these  authorities,  there  seems  to  me  to  be 
but  little  ground  fur  the  construction 
which  the  court  puts  upon  this  agree- 
ment. I  am  unable  to  concur  in  any  such 
conclusion.  According  to  my  views  of 
the  law,  the  appellants  have  maintained 
no  error  which  entitles  theoi  to  a  reversal 
of  the  cause,  and  it  should  be  affirmed. 
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Smith  v.  People. 

(Court  of  Appeals  of  Colorado.    April  88,  1893.* 

ViOLATiox  OF  Injunction-  — CoxTEMPT  — Change 
OT  Vbnue — Disqualification  of  JtrooE. 

1.  Where,  in  an  action  to  quiet  title,  judg- 
ment is  rendei'ed  for  defendant,  and  plaintiffs  ap- 
peal, a  mandatory  injunction,  issued  without  no- 
tice to  defendant,  on  an  original  bill  filed  by 
plaintiffs  in  another  couaiy,  commanding  defend- 
ant to  surrender  possession  of  the  land,  is  void, 
and  defendant  is  not  guilty  of  contempt  for  re- 
fusing to  obey. 

2.  Under  Civil  Code,  §  25,  providing  that 
actions  to  determine  intoresis.  in  land  shall  be 
tried  in  the  county  In  which  the  land,  or  some 
part  thereof,  is  situated,  where  a  complaint  shows 


on  its  face  that  the  property  is  sitaated  In  an- 
other county,  and  a  motion  is  made  by  defendant 
to  obaoga  the  venue,  the  right  to  a  change  vras 
absolute,  and  the  court  had  no  jurisdiction  to 
proceed  with  the  case.  Fletcher  v.  Stowell, 
(Colo.  Sup.)  28  Fao.  Elep.  826,  distinguished. 

8.  Civil  Code,  $  29,  provides  that  the  dis- 
trict court  may  change  ttie  place  of  trial  wbeu 
the  judge  is  disqualified  to  try  the  action,  pro- 
vided that  no  change  shall  be  made  for  such  dis- 
qualification if  a  competent  judge  of  another  dis- 
trict will  appear  and  try  the  case.  Beld,  that  an 
application  for  a  change  on  account  of  disqualifi- 
cation of  tbe  judge  could  only  be  made  in  the 
county  where,  by  the  requirements  of  the  stat- 
utes, the  case  could  prop^jrlv  be  tried. 

Error  to  district  coart,  Arapahoe  conn- 
ty ;  Oliver  B.  Liddell,  Judge. 

Proceedings  against  Daniel  R.  Smith  for 
contempt  In  refusing  to  obey  a  writ  of  In- 
juuctloii.  Judgment  of  conviction.  De- 
fendant brings  error.    Reversed. 

The  other  facts  full.v  appear  in  tbe  fol- 
lowing statement  by  Rbed,  J.: 

It  appears  that  some  time  prior  to  the 
year  1882  (date  not  shown)  three  Individ- 
uals, Leese,  Davis,  and  Bingel, construct- 
ed a  small  ditch  some  five  miles  long,  to 
convey  water  to  irrigate  their  separatH 
farms.    Such  ditch    was   taken  out  of  the 
Rio  Grande  river  In  Rio   Grande  county, 
and   was   known   as   tbe  "Bingel   Ditch." 
That  they   remained    tbe    owners  of  the 
ditch  until  some  time  prior  to  December 
18S2,  when  they  sold  and  transferred  the 
ditch  and  water  rights  to  one  J.  S.  Stan- 
ger,  who  at  once  proceeded  to  reconstruct 
and  enlarge  the  ditch,  using  the  Bingel 
ditch  and  right  of  way,  taking  the  water 
from  the  same  point,  and  putting  in  a 
headgate  at  the  point  where  the  headgate 
of  the  Bingel  ditch  had  formerly  been. 
Plalntlflf  in  error  and  his  partner,  John 
M.  Wilson,  were  employed  by  Stanger  in 
enlarging    and    reconstructing    the   ditch 
Stanger  being   indebted  to  them  in  the 
sum  of  $9,432.33,  and  failing  to  pay,  they 
in  April,  1884,  obtained  a  judgment  for 
that   amount   against    Stanger,   and  for 
costs,  which  was  by  the  court  decreed  to 
be  alien  upon  the  Leese,  Davis,  and  Bir- 
gel  ditch.  Pursuant  to  such  judgment  and 
decree,  all  the  right,  title,  and  interest  of 
Stanger  was  sold  by  the  sherifiF,  and  pur- 
chased by  one  Engley  about  the  1st  of 
March,  1886.    The  sheriff  made  a  deed  of 
the  interest  sold  to  Engley.    ITiat  Engley 
conveyed  to  plaintiff  in  error,  and  he  be- 
came  the    owner    of   whatever    interest. 
passed  by  virtue  of  the  sheriff's  sale.    It 
also  appears  that  a  corporation  known 
as  "The  State  Land  No.  2  Canal  Compa- 
ny," during  the  time  the  foregoing  pro- 
ceedings were  being  had,  came  into  pos 
session  of  the  five  miles  of  canal  recon 
Btructed  and  enlarged    by  Stanger,  as  hif 
successor,  and   used   It  as  tbe  head  or  up- 
per part  of  a  longand  extensive  canal  and 
water  system  by  it  constructed  from  the 
lower  end  or  terminus  of  the  Stanger  con- 
struction, the  whole  S3jstem  being  contin- 
uous;   and   the   "Empire  Land  &  Canal 
Company"  succeeded  to  the  rights  of  the 
State  Land  No.  2  Canal  Company,  and 
went  into  the  possession,  connecting  it  a- 
Its  southeast  terminus  with  the  canal  and 
water  system  of  such  Empire  Company, 
and  making  the  system  continuous,  the 
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water  being  taken  tbrongh  the  headgate 
and  canal  of  the  Stanger,  formerly  Leese, 
Davis,  and  Bingel,  portion.  Prior  to 
April,  1889,  (date  not  given,)  tbe  Empire 
Land  &  Canal  Company  instituted  a  suit 
Rgainat  plaintiff  in  error  and  others  in  the 
district  coart  of  Rio  Grande  county,  set- 
ting op  its  title  to  the  live  miles  of  dltoh 
In  controversy  as  owner,  alleging  tbe  pro- 
ceedings and  sale  whereby  plaintiff  ac- 
quired  his  pretended  title  were  void.  That 
tbe  deed  executed  to  Engley  and  convey- 
ance by  Kngley  to  plaintiff  were  a  cload 
npon  its  title,  and  asking  its  removal. 
Issues  were  made  up,  and  a  trial  had  upon 
tbe  merits,  resulting  iu  a  decree  for  plain- 
till  in  error  (defendant^  on  the  15th  of 
April,  1889,  that  be  was  tbe  owner,  and 
that  tbe  suit  be  dismissed.  Tbe  Empire 
Company  prosecuted  an  appeal  from  tbe 
decree  to  tbe  snpreme  court,  wbere  the 
matter  is  still  pending.  Upon  tbe  enter- 
ing of  tbe  decree  and  dismissal  of  the  suit 
in  the  district  court,  plaintiff  in  error  took 
posseasiou  of  that  portion  of  the  ditch 
claimed  by  bim,  including  tbe  beadgate, 
evicted  tbe  Empire  Canal  Company,  and 
forcibly  retained  the  possession,  no  super- 
aedeas  having  been  granted  by,  nor  appli- 
cation having  been  made  to,  tbe  snpreme 
court  for  an  injunction. 

While  matters  were  In  this  situation, 
the  Kmpire  Canal  Company  filed  an  orig- 
inal bill  in  the  district  court  of  Arapahoe 
county,  averring  its  title  to  tbe  property, 
and  narrating  the  facts  above  stated, 
praying:  FIrat.  That  defendants  be  en- 
Joined  "from  interfering  with  plaintiff's 
control  and  enjoyment  of  tbe  said  head 
.gate  of  the  said  Empire  Canal;  from  in 
any  way  obstructing  tbe  flow  of  water  in 
said  canal,  either  at  tbe  beadgate  or  at 
any  other  point  ou  the  canal;  and  from 
Interfering  with  the  operation  of  said 
'canal  by  the  plaintiff  in  any  respect  what- 
ever." Second.  "Enjoining  and  restrain- 
ing the  defendants  •  •  *  from  interfer- 
ing, keeping,  or  maintaining  their  posses- 
sion of  the  property  of  tbe  Empire  Land 
&  Canal  Company,  its  headgates,  or 
any  part  of  its  canal,  as  above  mentioned ; 
and  from  keeping  in  tlielr  or  either  of  their 
possession  the  keys  to  tbe  headgates; 
•  •  •  and  from  keeping  the  said  plain- 
tiff company,  or  any  of  its  agents  or  em- 
ployes, from  the  full  and  entire  possession 
of  all  the  canal  and  property  of  tlie  said 
canal  company.  •  •  •"  In  response  to 
snch  prayer,  a  preliminary  injunction  was 
ls8ue<I, — without  notice  to  defendants, — 
mandatory  in  character,  following  the 
wording  of  the  prayer,  commanding,  in 
effect,  the  defendants  to  deliver  the  pos- 
session of  the  portion  of  the  canal  by  them 
beld,  the  headgate,  keys,  etc.,  to  plaintiff 
company.  Tbe  writ  was  served  and  dis- 
regarded by  defendants,  who  wsre  at  the 
time  engaged  in  constructing  a  dam 
across  the  canal  a  short  distance  below 
the  beadgate,  to  prevent  water  from  flow- 
ing in  tbe  canal;  also  in  cutting  tbroagb 
the  bank  of  tbe  canal  at  a  point  above 
tbe  dam,  to  turn  out  and  into  the  river 
whatever  water  pai<sed  in  through  the 
beadgate.  Such  work  was  continued  and 
completed  some  36  or  48  hours  after  tbe 
service  of  tbe  writ,  and  at  the  time  and 


subsequently  possession  of  that  portion 
of  the  canal,  the  headgate,  and  keys  were 
retained  by  the  defendants. 

The  bill  appears  to  have  been  filed,  and 
order  for  the  injunction  made,  on  April  23, 
1889.  The  writ  was  served  npon  Smith  on 
April  2-ltb.  On  the  25th  a  demurrer  for 
want  of  equity  was  filed  to  thecomplaint, 
and  on  tbe  same  date  the  following  mo- 
tion was  filed:  "Come  now  the  defend- 
ants, and  move  tbe  court  to  change  tbe 
place  of  tbe  trial  of  this  cause  to  Bio 
Grande  county,  Colorado,  for  the  reason 
that  it  appears  upon  the  face  of  the  com- 
plaint that  this  is  an  action  for  the  deter- 
mination of  rights  and  interests  in  and 
Injuries  to  real  property  situate  in  said 
Rio  Grande  county."  No  action  was 
taken  upon  the  motion.  No  proceedings 
charging  tbe  defendant  Smith  with  <ion- 
tempt  in  violating  the  injunction  were  in- 
stituted until  May  2d,  when,  affidavits 
having  been  filed  charging  the  contempt, 
an  order  was  made  requiring  the  defend- 
ants to  appear  on  May  4tb.  Defendants 
appeared  and  answered.  Afterwards  a 
mass  of  oral  testimony  was  taken,  most- 
ly going  to  tbe  merits  of  tbe  controversy 
as  to  the  rights  of  the  respective  partlen 
to  the  property  in  dispute.  On  tbe  Sth  of 
Vlay  tbe  defendant  Smith  was  adjudged 
guilty  of  contempt,  and  fined  9250,  to  be 
paid  within  24  hours,  and.  In  addition 
thereto,  tbe  following  was  made  a  part 
of  such  judgment:  "And  it  is  further  or- 
dered by  cbe  court  that  the  said  Daniel  R. 
Smith,  defendant,  within  three  days  from 
this  date,  remove  the  dam  and  all  obstruc- 
tions by  him  placed  in  the  canal  of  the 
said  plaintiff  mentioned  In  said  order,  and 
repair  the  bank  of  tbe  said  canal  by  bim 
cut  as  aforesaid,  and  in  all  things  restore 
tbe  said  canal  and  tbe  property  which 
was  heretofore  in  possession  of  the  said 
plaintiff  to  the  like  condition  It  was  in 
when  the  dfrfendant  took  possession 
thereof:  and  that  the  defendant  Daniel 
B.  Smith,  and  all  the  defendants,  their 
agents,  attorneys,  and  employes,  immedi- 
ately obey  the  orders  of  said  court  hereto- 
fore issued ;  and  that,  in  tbe  event  the  de- 
fendant Smith  falls  to  restore  the  said  ca- 
nal and  property  of  tbe  plaintiff  to  the 
same  condition,  as  near  as  may  be,  that 
it  was  in  when  he  took  possession  there- 
of, within  three  days  from  tbe  date  of  this 
order,  that  the  defendant  Smith  be  ar- 
rested and  committed  to  the  jail  of  the 
county  of  Arnpahoe,  state  of  ('olorado, 
there  to  be  confined  until  tbe  order  of  said 
court  heretofore  issued  herein  shall  in  all 
things  have  been  fully  obeyed  and  com- 
piled with." 

C.  A.  Johnson,  Adair  Wilson,  and  D.  V. 
Burns,  tor  plaintiff  in  error.  Tbe  Attop- 
ney  General,  for  the  People. 

Bred.  J.,  {niter  stating  the  t&cts.)  Pre- 
liminary to  the  discussion  of  supposed  er- 
rors as  assigned  and  presented  by  counsel 
arises  a  question,  novel  In  character,  but 
seeuilngly  of  great  Importance,  or  rather 
several  questions. 

1.  The  district  courts  of  Bio  Grande  and 
Arapahoe  counties  being  courts  of  equal 
and  concurrent  jurisdiction,  and  tbe  right 
ol  tbe  parties  and  tbe  title  to  tbe  property 
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baviag  been  adjudicated  and  a  Qnal  decree 
entered  iu  tbe  district  cuurt  of  Klo  Grande 
county,  were  not  the  matters,  as  lar  an 
district  courts  were  concerned,  res  Hdjudl- 
cata?  Alter  the  final  decree,  from  which 
an  appeal  was  taken  to  the  supreme 
court,  such  decree  could  not  be  vacated, 
nor  the  decreed  lights  of  parties  atfectpd 
but  in  one  of  two  ways :  First,  by  tbe 
setting  aside  of  the  decree  and  KrantiuK  a 
new  trial  in  the  trial  court;  second,  by  a 
reversal  of  the  decree  in  the  supreme  court, 
— neither  of  which  had  been  done.  By  en- 
tertaining the  bill  presented  and  proceed- 
ing to  grant  equitable  relief  by  injunction, 
the  district  court  of  one  district  assumed 
the  power  to  review  the  tlndiuRs  of  a 
court  of  concurrent  jurisdiccion  in  another 
district;  for  the  right  to  equitable  relief 
must  have  been  determined  upon  thusame 
facts  adjudicated  in  the  other  court;  cnn- 
sequently,  a  different  tiudlng  must  be  pred- 
icated upon  the  facts  already  adjudicated, 
it  cannot  be  said  that  the  district  court 
of  Arapahoe  county  assumed  Jurisdiction  In 
ignorance  of  thesefacts,  for  they  arestated 
in  the  complaint,  where,  after  stating 
the  premises  and  institution  of  the  suit,  it 
is  said:  "That,  upon  issue  beiug  joined 
by  the  defendant  in  the  said  suit,  the  trial 
of  said  case  was  had  at  the  last  terra  of 
the  district  court  of  Rio  Grande  cuunty, 
holden  at  Del  Norte  on  or  about  the  13tb 
of  April,  1889,  and  that  the  said  court, 
after  hearing  the  said  case,  rendered  a 
decree  ilismissing  the  bill  of  complaint  of 
the  said  plaintiff,  »  •  »  from  which 
decree  the  Empire  Land  &Canal  Company 
has  appealed  to  tbe  supreme  court. "  Pro- 
vioup  to  such  appeal.  Jurisdiction  of  the 
nubject-matter  in  controver8.y  was  in  tbe 
district  court  of  Rio  Grande  county.  By 
the  appeal  thedlstrict  court  of  Rio  Grande 
county  was  divested  of  jurisdiction,  and  it 
was  vested  in  the  supreme  court,  which 
had  full  and  sole  power  to  grant  relief  by 
«operaedeaa,  injunction,  or  otherwisR.  The 
ijuestion  is  not  presented  for  determina- 
tion, nor  will  it  be  definitely  determined. 
By  the  bill  of  complaint  it  was  shown  that 
the  property  in  controvery  was  real  prop- 
■erty  situate  In  Rio  Grande  connty.  On 
tbe  25th  of  April — two  days  after  present- 
ing the  complaint — a  motion  wasmade  to 
change  the  venue  to  that  county.  The 
motion  was  filed  some  days  before  tbe 
proceeding  for  contempt  was  instituted, 
was  not  disposed  of,  and ,  as  tar  is  sho  wn  by 
the  record,  remains  undisposed  of.  if  pri- 
or to  that  time  the  court  had  jurisdiction, 
was  it  not,  by  such  application,  deprived 
of  all  jurisdiction  to  proceed?  By  section 
25  of  the  Civil  Code  it  Is  declared  that  such 
actions  shall  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some 
part  thereof, is  situated.  It  was  apparent 
upon  the  face  of  tbe  complaint  that  it  per- 
tained to  real  property  in  Rio  Grande 
county;  hence  that  the  district  court  of 
Arapahoe  county  could  not  retain  juria- 
diction  for  adjudication  after  the  motion., 
to  change  was  made.  Wo  are  satisfied 
that  this  is  a  correct  construction  of  the 
statute,  and  this  conviction  iu  strength- 
ened by  the  construction  of  the  same  and 
similar  statutes  in  other  states.  See 
Veeder  v.  Baker,  83  N.  V.  156;  BonneU  v. 


Esterly,  30  Wis.  549;  Woodward  v.  Han- 
chett,  52  Wis.  482, 9  X.  W.  Rep.  468;  Meiners 
V.  Loeb,  64  Wis.  343,  25  N.  W.  Rep.  216; 
Watts  V.  White,  13  Cal.  321 ;  Cook  v.  Pen- 
dergast,  61  Cal.  72:  Ueald  t.  Hendy,  fij 
Cal.  821,  4  Pac.  Kep.  27.  We  can  find  no 
case  in  our  own  courts  where  the  point 
has  been  decided.  Tbe  nearest  approach 
to  it  was  in  Fletcher  v.  ,Sto well,  ( Colo.  Sup. ) 
28  Pac.  Hep. 326, but  tbequestiou  presented 
in  this  case  was  not  involved.  Suit  was 
brought  in  Lake  county  to  foreclose  a 
mortgage  on  real  property  io  Eagle  coun- 
ty. Defendants  made  no  appearance,  and 
a  decree  of  foreclosure  was  taken  by  de- 
fault, and  sustained,  the  court  holding 
that  It  was  not  incumbent  upon  the  court 
to  change  tbe  rase  to  Eagle  county  of  its 
own  motion,  and  that  the  right  to  a 
change  was  waived  by  a  failure  to  appear. 
In  this  case  there  was  an  appearance  aud 
a  motion.  Nothing  in  that  case  militates 
against  the  position  taken  here.  Tbe 
district  courts  being  courts  of  general  ju- 
risdiction, tbe  case  would  be  retained  un- 
less tbe  defendant  asserted  his  rigiit  to 
have  it  tried  in  tbe  proper  county.  Tbe 
right  to  change  is  a  privilege.  It  may  be 
waived,  but,  when  asserted,  the  statute  is 
peremptory,  and  tbe  court  has  no  jurisdic- 
tion to  proceed,  aud  all  further  acts  will 
be  void.  To  bold  otherwise  would  ahro- 
gatethe  statute.  In  section  29  of  tbe</lvll 
Code  it  Is  provided  that  the  court "  may 
change  the  place  of  trial  when  from  any 
cause  the  Judge  is  disqualified  to  try  the 
action;"  but  It  Is  also  provided:  "The 
court  shall  not  change  the  place  of  trial 
tor  tbe  disqualification  of  tbe  district 
Judge  in  any  case  where  a  competent 
judge  of  another  district  court  will  appear 
and  try  the  action."  Ao  affidavit  was 
filed  in  the  district' court  of  Arapahoe 
county,  stating  that  the  district  Judge  of 
Rio  Grande  county  had  l)een  of  counsel, 
but  this  was  an  unwarranted  proceeding, 
there  being  no  provision  in  tbe  statute  for 
conferring  jnrlHdlction  in  that  manner. 
It  could  only  be  effective  by  tbe  applica- 
tion having  been  made  In  tbe  county 
where,  by  the  requirements  of  tbe  stat- 
ute, the  case  could  properly  be  tried. 
Then  there  could  be  no  change  to  another 
forum  It  a  competent  Judge  could  be  pro- 
cured. 

2.  In  addition,  tbe  writ  of  Injunction 
was  void  for  want  of  notice  and  Jurisdic- 
tion of  tbe  defendants,  even  if  It  had  had 
Jurisdiction  ot  the  subject-matter  of  the 
controversy.  The  application  was  ex 
parte;  the  relief  granted,  a  ninudatory 
injunction,  directing  a  delivery  and  change 
of  possession  of  real  property,  and  direct- 
ing other  acts  to  be  performed.  It  was  a 
Judgment  or  decretal  order,  frequently 
called  "  a  Judicial  writ, "  that  could  only 
legally  follow  a  final  judgment  or  decree. 
A  final  judgment  and  decree  had  been  en- 
tered by  tbe  district  court  of  Rio  Grande 
county,  but  finding  the  defendant  to  t>e 
tbe  owner.  Such  decree  carried  with  it 
tbe  right  ot  possession,  and  the  right  of 
entry  could  only  be  stayed  by  injunction 
or  a  auporsedeas  from  the  supreme  court, 
which  had  Jurisdiction  by  the  appeal.  The 
acts  of  the  district  court  of  Arapaho<> 
county  in  assuming  jurisdictiQn  and  issu- 
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Ing  the  TTJAndatwy  writ  were,  in  effect, 
the  aRBumptlon  ot  the  powers  of  theBU- 
preme  court  to  review  the  proceedings  of 
tlie  district  cuart  of  Rio  Grande  county, 
which  it  exercised  without  notice  to  the 
defendants,  ex  parte,  reviewing  and  re- 
versing the  decree  of  a  court  of  concurrent 
Jurlridictlon,  and  without  adjudication 
changing  the  possession.  That  a  manda- 
tory writ  of  the  character  issued  In  this 
case  can  only  be  a  legal  writ  when  based 
upon  a  judement  or  decree,  unless  nathor- 
Ized  by  statute,  has  been  so  frequently 
held,  it  is  hardly  necessary  tu  cite  au- 
tliorities  in  this  support.  In  Story,  Eq. 
.Tur.  §  801,  it  is  said  :  "The  most  common 
form  of  injunctions  is  that  which  operates 
as  a  restraint  upon  the  party  in  the  exer- 
cise of  his  real  or  supposed  rights,  end  is 
sometimes  called  the  "remedial  writ  of 
injunction."  The  other  form,  command- 
ing an  act  to  be  done,  is  sometimes  called 
the  "judicial  writ, "  because  it  issues  after 
a  decree,  and  is  In  the  nature  of  an  execu- 
tion to  enforce  the  same;  as,  for  Instance, 
it  may  contain  a  direction  to  the  part} 
defendant  to  yield  up,  or  to  quit,  or  to 
continue,  the  possession  of  the  land,  or 
other  property  which  constitutes  the  sub- 
ject-matter of  the  decree  in  favor  of  the 
other  party."  See  High,  Inj.  §4;  Denver 
&  N.  O.  R.  Co.  V.  Atchison,  T.  &  S.  F.  R. 
Co.,  13  Fed.  Rep.  546;  Arnold  v.  Bright,  41 
Mich.  210,  2N.  W.  Rep.  16;  Toledo,  A.  A.  & 
N.  M.Ry.  Co.  V.  Detroit,  L..  &N.By.  Co.,  61 
Mich.  9.27N.  W.  Rep.  715;  Spotford  v.  Rail- 
way Co.,  66 Me.  51 ;  Wangolfai  v.Qoe,  50  111. 
459.  Our  statutes  contain  no  provisions 
or  exceptions  In  this  class  of  cases,  taking 
them  out  of  the  well-eettled  rule  of  equity. 
The  only  innovation  upon  the  rule,  by 
statute,  conferring  upon  the  courts  such 
extraordinary  power,  is  In  the  case  of 
mines,  (section  159,  Civil  Code;)  and  In 
those  cases,  by  section  160,  the  writ  is  de- 
clared void  if  issued  without  notice. 
Under  the  provisions  of  the  statutes,  as 
well  as  established  principles  of  equity, 
the  mandatory  writ  was  absolutely  void 
for  want  of  notice,  as  well  as  from  want 
of  adjudication. 

8.  The  writ  being  void,  no  proceedings 
for  contempt  could  be  predicated  upon  a 
refusal  to  obey  it.  There  is  a  wide  and 
well-defined  distinction  between  a  writ 
improvldently  or  erroneously  issued  by  a 
court  having  jurisdiction  of  the  subject- 
mutter  and  parties  and  one  issued  without 
such  jurisdiction.  In  the  first  Instance, 
the  writ  mnst  be  Implicitly  obeyed,  no 
matter  how  erroneous,  unless  vacated  or 
dissolved.  2  Danlell,  Ch.  Pr.  1743,  1744; 
Kerr,  Inj.  "569;  Woodward  v.  Earl  of  Lin- 
coln, 3  Kwanst.  626:  Spokes  v.  Board  of 
Health,  L.  R.  1  Eq.  Cas.  41.  In  the  latter 
case,  the  writ  is  not  voidable,  but  abso- 
lutely void,— Is  no  writ,  entitled  to  no 
respect,  and  demanding  no  attention. 
Haines  v.  Haines,  3.5  Mich.  148;  Brown  v. 
Moore,  61  Cal.  432;  Pennsylvania  v.  Wheel- 
ing B.  Co.,  18  How.  421:  Ex  parte  Fisk, 
113  U.  S.  718.  5  Sup.  Ct.  Rep.  724;  Worden 
V.  Scarls.  121  U.  S.  14,  7  Sup.  Ct.  Rep.  814. 
It  follows  that  the  court  erred  in  finding 
the  defendant  guiltv  of  contempt  in  re- 
fu.sine  to  obey  the  writ  of  in.1unction. 
Such   finding  will   be   reversed,   and   the 


cause  remanded,  with  instructions  to  dis- 
charge the  defendant  and  dismiss  the  bill 
of  complaint.    Reversed. 


Wagnek  v.  Law  et  &h 
(Supreme  Court  oj  WoihingUm.  March  18, 1892. ) 
APPIAI.—DBCI8I0N— Modification  of  JunoMBMT. 
After  a  judgment  dismlssliig  a  complaint 
has  been  affirmed  on  appeal,  a  motion  to  modify 
the  judgment  of  the  supreme  court  by  remanding 
the  cause,  with  leave  to  amend  the  complaint, 
on  the  ground  that  the  ruling  question  was  not 
raised  in  the  court  beloTv,  will  not  be  granted. 
HoTT,  J.,  dissenting. 

Oo  motion  to  modify  judgment  of  tha 
supreme  court  affirming  a  dismissal  of  the 
complaint  by  remanding,  with  leave  to 
amend. 

For  former  report,  see  28  Pac.  Rep.  1109. 

Stiles,  J.  Within  the  time  allowed  for 
filing  a  petition  for  rehearing,  the  appel- 
lant moves  to  modify  the  judgment  of  this 
court  by  remanding  the  case  to  the  supe- 
rior court,  with  leave  to  appellant  to 
amend  her  complaint  herein  to  avoid  the 
holding  that  the  insolvency  of  the  fraudu- 
lent debtor  roust  be  pleaded,  upon  the 
ground  that  the  question  upon  which  this 
court  affirmed  the  declsitm  of  the  superior 
court  was  raised  for  the  first  time  In  this 
court,  and  was  not  suggested,  raised,  or 
argued  in  the  superior  court.  The  object 
of  this  motion  was  avowedly  to  avoid  the 
delay  incident  to  the  bringing  of  a  new 
action ;  and  the  method  taken  to  advise 
us  as  to  what  matters  were  and  were  not 
passed  upon  by  the  superior  court  is  by 
filing  an  affidavit  showing  the  briefs  used 
on  the  argument  of  the  demurrer,  and  the 
opinion  ot  the  court  in  deciding  thereon. 
We  do  not  think  the  practice  here  pro- 
posed can  be  acceded  to.  The  judgment 
below  was  that  the  complaint  be  dis- 
missed, and  we  have  affirmed  that  judg- 
ment. It  is  therefore  ended,  and  there 
would  be  no  propriety  in  allowing  amend- 
ments now.  The  motion,  if  granted, 
would  require  a  reversal  of  the  judgment 
to  make  it  of  any  avail,  which  we  cannot 
do  upon  the  grounds  stated  in  the  opin- 
ion. Upon  our  own  motion,  however,  we 
think  we  should  modify  the  judgment  here, 
as  well  as  that  In  the  superior  court,  by 
providing  that  the  dismissal  be  without 
prejudice  to  anew  action  by  the  appellant 
authorized  bylaw.  The  motion  will  be 
denied,  and  thejudgment  modified  as  above 
suggested. 

A.VUEK8.  C.  J.,  and  Scott,  .T.,  concur. 
DuNBAH,  J.,  did  not  Bit  at  bearing  of  mo- 
tion. 

HoYT,  J.  I  concur  in  modifying  the 
judgment  as  stated  in  the  above  opinion, 
but  dissent  from  that  portion  of  such 
opinion  as  holds  that  the  motion  shonid 
be  denied,  as  I  think  that  it  should  be 
granted. 


Baowir  v.  Wirehiu.  et  at. 

(BupremeCourtofWathington.  Man;h29,1892.) 

Costs  oy  Appbal. 

On  appeal   by  defendants  in  an  action  to 

fu.'ecloHe  a  mechanic's  lien,  they  are  not  entitled, 
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on  a  reversal  of  the  Judgment,  to  an  item  of  tSSO 
as  costs  for  stenographer's  minutes  of  the  trial, 
procured  for  the  purpose  of  preparing  the  state- 
ment on  appeal. 

Appeal  from  superior  court,  King  cunn- 
ty;  I.  J.  LicHTENBERG,  Judge. 

Action  by  Cbarlea  R.  Brnwn  against 
GoataTe  Wineblll  and  Henrietta  Winebill 
to  foreclose  a  mechanic's  lien.  There  was 
a  Judgment  for  plain tlfl,  which,  on  appeal 
by  defendants,  was  reversed.  On  motion 
by  plaintlR  to  retax  the  costs  allowed  de- 
fendants by  the  clerk  of  the  supreme  court. 
Motion  granted,  and  certain  items  striclcen 
out. 

Strattoa,  Lewis  &  Gllwan,  for  appel- 
lants.   Greene  &  Turuer,  tor  respondent. 

Stiles,  J.  The  respondent  moves  to  re- 
tax  the  costs  allowed  by  the  clerk  of  this 
court  upon  tbe  appellants'  cost  bill,  which 
contained  an  lt«m  of  $2o0  paid  for 
stenographer's  minutes  of  the  trial.  It  is 
said  that  these  minutes  were  procured  for 
the  purpose  of  preparing  the  statement 
on  appeal.  In  fact,  they  were  not  used  for 
that  purpose  at  all,  but  wpre  thrown  Into 
the  record  bodily,  as  the  statement. 
Either  way,  however,  the  statute  seems 
to  make  no  provision  for  the  allowance 
of  such  an  outlay  as  a  disbursement.  In 
equity  cases,  it  is  true,  the  acts  governing 
appeals  to  this  court  require  the  tesll- 
niony  to  be  sent  up,  and  this  was  a  case 
tried  as  an  equity  cause.  Bnt,  neverthe- 
less,  the  statement  Is  a  paper  prepared  by 
the  party,  and  in  that  respect  it  stands 
on  the  same  level  as  bis  pleadings,  his 
briefs,  etc.  Were  we  required  to  allow  for 
testimony,  however,  in  orilinary  cases, 
we  could  not  allow  It  in  this  case,  since 
there  are  in  these  minutes  a  number  of 
pages  of  testimony  taken  in  another  Hen 
case,  and  having  no  bearing  on  this  one. 
Page  after  page  is  taken  up  with  col- 
loquies between  counsel;  and,  above  all, 
tbe  charge  of  9250  for  such  a  mass  of 
poorly  written  notes,  c«ivering  but  846 
pages,  of  not  over  two  and  a  half  folios 
each,  is  too  excessive  to  be  allowed  under 
the  usual  cost-bill  affidavit.  The  bill  is 
retaxed,  and  the  item  referred  to  stricken 
out. 

Anders,  C.  J.,  and  Dunbar  and  HoYT, 
JJ..  concur.  Scott,  J.,  concurs  in  the 
result. 


Fransioli  v.  Brdb. 

(Supreme  Court  of  WagMnaUm.    April  7, 1899.) 

Appeal— PoiJiT  not  Stated  iw  Bbief— Rbcip- 
Tios  or  Evidencb— Pbesumptions. 
1.  TJnder  the  rpquirpment  that  all  no'n^s  r*^- 
lled  on  must  be  stated  Id  tne  brlors  of  tbe  re- 
spective parties,  appellant  cannot  i-aise  the  point 
that  the  complaint  <vas  insufllcient,  unless  he 
has  suggested  the  question  in  bis  brief;  and  this, 
notwithstanding  the  statutory  provision  that  such 
question  may  be  raised  at  any  timo. 

a.  On  ap[)eal  on  the  ground  that  the  court 
erred  in  admitting;  a  certain  written  instrument 
in  evidence,  even  if  looking  at  the  instrument 
alone  it  would  have  to  be  held  inadmissible,  the 
judgment  will  not  be  reversed  if  the  circumstan- 
ces surrounding  its  execution,  and  the  condition 
•t  the  parties,  which  might  have  been  such  as  to 
instify  its  admission,  are  not  set  out  in  the 
bill  of  exceptions. 


Appeal  from  superior  court,  Snobomisb 
county  ;  John  C.  DfCNNEV,  Judge. 

Action  by  P.  J.  Fransioli  against  John 
A.  Brue.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Aiilt  Jt  Muoaa,  for  appellant.  Brutva  & 
Btownell,  lot  respondent. 

HoYT,  J.  Counsel  tor  appellant,  on  the 
oral  argument  here,  urges,  as  one  of  the 
reasons  for  reversal,  that  tbe  complaint 
does  not  state  tactssufficient  to  constitute 
a  cause  of  action.  This  point  is  not  made 
Ii»  his  brief,  and  for  that  reason  its  consid- 
eration Is  objected  to  by  counsel  tor  re- 
spondent. The  statute  provides  that  thir 
question  may  be  raised  at  anytime.  This 
provision,  however,  must  be  reasonably 
construed;  and,  thus  construed,  we  think 
it  must  be  held  to  mean  simply  that  such 
question  can  be  raised  at  any  time  in  the 
orderly  course  of  argument.  What  Issncb 
orderly  course  of  argument?  All  points 
relied  upon  on  appeal  are  required  to  be 
stated  in  the  briefs  of  the  respective  par- 
ties. The  briefs  are,  in  fact,  tbe  formal 
presentation  of  Ibe  cause,  and,  when  all 
are  on  file  in  a  particular  case,  Huch  case 
Is  fully  made  up,  and  cannot  thereafter  be 
added  to  without  the  consent  of  all  par- 
ties and  the  court.  The  question  of  ju- 
risdiction of  the  subject-matter  can  after- 
wards be  raised  without  such  consent,  as 
it  stands  upon  exceptional  grounds,  and 
tbe  right  to  raise  it  cannot  be  waived.  The 
question  ot  the  suSloIencyof  the  complaint 
is  not  one  of  jurisdiction.  By  failing  to 
suggest  It  in  bis  brief,  appellant  lost  the 
right  to  insist  upon  it. 

Appellant  suggests  two  other  grounds 
for  reversal, — the  first  growing  out  of  the 
admission  of  a  certain  writing  in  evidence 
acainst  bis  objection;  the  second  out  of 
the  refusal  of  the  court  to  grant  his  mo- 
tion for  a  nonsuit  upon  the  completion  of 
the  plaintitf's  prlncioal  casf,  These  qup-s- 
tions  have  been  arsmed  with  abilitv,  and 
the  authorities  tendinor  to  sustain  the 
points  which  the  briefs  assumed  to  have 
been  raised  by  the  record  diligently  col- 
lected, and.  if  the  record  here  were  suffi- 
cient to  raise  the  questions  thus  ar?ued  br 
counsel,  a  verv  interestine  and  important 
onestion  would  be  before  us  for  decision. 
Bnt.  as  we  view  the  record,  it  is  insuffi- 
cient to  raise  the  anestions  thus  argued, 
or  any  other  question  upon  which  this 
court  conld  reverse  the  cause.  It  is  true 
that,  by  liberal  interpretation  of  the  bill 
of  exceptions  contained  in  the  record,  it 
may  airocar  therefrom  that  the  defendant 
obiVctod  to  the  introduction  of  the  instru- 
ment in  wrltine  therein  set  out.  but  the 
circumstances  surrounding  tbe  execution 
ot  said  writing  and  the  condition  ot  the 
parties  nt  the  time  it  was  executed,  us 
shown  by  the  proofs,  or  as  might  have 
been  so  shown,  ur^  not  set  out  in  tlieleast 
degree  In  said  bill  of  exceptions.  And  as 
there  might  have  been  aucbcnndltious  sur- 
rounding the  making  of  thecontract  there- 
in referred  to  as  would  have  justified  the 
admlsHionof  such  writing  in  evidence,eveB 
although  when  construed  alone  it  could 
only  be  interpreted  as  contended  tor  by 
the  appellant,  this  court  must  presume 
that  all  such  circumstances  and  surrouad- 
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logs  M8  would  justify  auch  introduction 
appeared  in  tlie  proofs  in  the  eaae.  Wtiat 
baa  been  aaidaatotlieadmlasion  of  this  in- 
strument in  evideni-e  subatantiaUy  appliea 
to  tlie  retuaal  of  ttte  court  toRrnnt  defend- 
ant'a  nintiOD  for  a  nonauit.  Said  motion 
aaalfcna  as  itx  only  groiind  tbe  fact  tliat 
Baid  Instrument  In  writing  was  tlie  uoly 
written  tnatrument  uttered  In  evidence  by 
tlie  plaintiff.  But,  even  it  aucli  fact  ap- 
peara  from  the  bill  of  exceptlona,  tbere  ia 
notlilnK  in  tbe  record  to  negative  the  idea 
that  there  waa  evidence  of  auch  tranaac- 
tiona  between  the  partiea  aa  would  justify 
the  action  of  the  court  in  refuaing  tlie  mo- 
tion, and,  in  aupport  of  the  ruling  of  the 
lower  court,  we  muat  preanme  every  nec- 
eaaary  fact  not  expreaaly  negatived  by  tbe 
record.  The  judgment  appealed  from 
muat  be  affirmed. 

Andbks,  C.  J.,  and  Stii.er  and  Ddn'Bar, 
JJ.,  concur.  Scott,  J.,  concura  in  tbe  re- 
ault. 


Tdbtin  v.  McFarland  et  hI. 

(.Supreme  Cawrt  o/  Wa4»h,itujtin^  March  39, 1803. ) 
Apfeai. — Dismissal — Failure  to  File  Briefs. 
Under  Bup.  Ct.  rule  18,  (28  Pac.  Rep.  vi.,) 
which  provides  that  where  the  transcript  has 
been  Died,  but  tbe  appellant  sball  have  talcen  no 
f))rther  step  In  the  cause  within  the  time  limited 
t<St  the  Bling  of  bis  brief,  the  ooiirt,  on  lespcmd- 
ent's  motion,  will  dismiss  or  afBrm,  or  order 
briefs  to  be  filed  and  tbe  cause  to  be  heard  upon 
such  terms  as  may  be  just,  respondent's  motion 
to  dismiss  will  bo  granted,  where  the  transcript 
is  filed  only  after  great  delay,  and  appellant  fails 
to  file  his  brief  within  40  days  thereafter,  and 
tbe  only  excuse  for  the  delay  is  that  counsel  was 
not  sore  whether  tbe  filing  of  the  transcript  waa 
ButBcient. 

Appeal  from  superior  court,  Walla  Walla 
county;  William  H.  Upton.  Judge. 

Action  by  Fred  Page  Tustin,  assignee, 
against  J.  M.  McFariand  end  others. 
From  tbe  judgment,  plaintiff  appeals. 
Motion  to  disniisB.    Granted. 

A.  E.  Jshiim,  Inr  appellant.  S.  L.&J. 
L.  Shtirpatein,  for  respondents. 

Stiles,  J.  Motion  to  dismisB  for  want 
of  appellant's  brief,  under  rule  I8.i  There 
iwaa  great  delay  in  filing  tbe  transcript, 
i)ut  it  waa  filed  in  the  month  of  January. 
After  upwards  of  40  days,  respondents 
move  to  dismiss;  no  brief  having  been  filed 
liy  appellant.  In  response,  a  counter  mo- 
tiuu  is  made  for  leave  to  filebriefa,  and  for 
tiie  bearing  of  the  cause.  No  reason  is 
given  for  this  delay,  except  that  counsel 
was  not  sure  whether  or  not  the  delayed 
Uling  of  the  transcript  was  sufficient.  We 
do  not  tbinl(  the  showing  a  good  one. 
Counsel  for  respondents  were  very  lenient 
.in  not  moving  to  dismiss  for  failure  to  file 
the  transcript  until  several  months  after 
It  was  due,  and  they  would  probably  have 

JKale  18  (28  Pac.  Rep.  vl.)  provides:  « Where 
tbe  transcript  has  been  filed,  but  the  appellant 
sball  have  taken  no  further  step  in  the  cause 
within  tbe  time  limited  for  the  filing  of  his  brief, 
the  respondent  may  move  to  dismiss  or  afilrm, 
Bpon  the  record,  and  the  court  will  dismiss  or 
aOrm,  or  order  briefs  to  be  filed  and  the  cause 
to  tie  heard  upon  such  terms  as  may  be  jtiBt. " 
v.29p.no  12—59 


stipnlated  that  thecaaae  might  goon, bad 
they  been  applied  to.  But  no  application 
either  to  them  or  tbe  cunrt  was  made  un- 
til the  hearing  of  their  motion  to  dismlsB. 
Wo  tbinic  the  delay  was  unreasonable, 
and  that  the  appeal  sbould  be  dismissed. 

Anders,  C.  J.,  and-  Du.nbar,  Scott,  and 
HoTT,  J  J.,  concur. 


Lacy  v.  North  Olympia  Land  Co. 

(Sujrreme  Court  of  WashingUm.  Marth  29, 1892. ) 
Afpeal—Dismissal— Failurb  to  File  Briefs. 
Although  Sup.  Ct.  rule  12  (28  Pac.  Rep. 
vi.,)  provides  that  no  alleged  error  will  be  con- 
sidered unless  clearly  pointed  out  in  appellant's 
brief,  except  that  "the  objection  tbat  the  com- 
plaint does  not  state  facts  salflcienb  to  constitute 
a  cause  of  action"  may  be  taken  at  any  time,  a 
statement  that  the  only  error  intenaed  to  be 
raised  is  the  insulScdenoy  of  the  complaint  will 
not  excuse  failure  to  file  a  brief  within  the  pre- 
scribed time,  since  by  rule  9,  (28  Pac.  Hep.  vl.,) 
tbe  Inrief  must  be  filed  before  the  cause  can  be 
placed  on  the  calendar;  and  respondent's  motion 
to  dismiss  will  be  granted,  under  rule  18,  (28 
Pac.  Rep.  vi.,)  providing  tbat,  when  appellant 
fails  to  file  hi3  brief  witbin  time,  tbe  court,  on 
respondent's  motion,  will  dismiss  or  afOrm,  or 
order  briefs  to  lie  filed,  and  the  cause  to  lie  heard 
upon  suoh  terms  as  may  be  Just. 

Appeal  from  superior  court,  Thurston 
county;  Fkank  Allyn,  Judge. 

Action  by  O.  C.  Lacy  acalnst  North 
Olympia  Land  Company.  From  the  judg- 
ment defendant  appeals.  Motion  of  re- 
spondent to  dismiss.    Granted. 

O.  v.  I(/no,ff)r respondent.  Geo.  M.  Sav- 
age, for  appellant. 

Stiles,  J.  Motion  to  dismiss  for  want 
of  brief  under  ruielS.*  Tlie  failure  to  file 
appellant's  brief  is  sought  to  be  excused 
in  this  case  by  a  statement  that  the  only 
ground  of  error  intended  to  be  raised  was 
the  ineuiiiciency  of  tbe  complaint  to 
state  a  cause  of  action.  The  statute  and 
rule  12^  are  cited  as  authority  for  this 
proposition.  But  we  cannot  accept  it. 
Tbe  appellant's  brief,  even  if  it  contained 
nothing  but  the  statement  of  the  case  re- 
quired by  rule  8,  (28  Pac.  Rep.  v.,)  must  be 
on  file  before  the  cause  can  be  placed  upon 
the  calendar,  under  rule  9.^    Tbe  motion 

•Rule  18  (28  Pac.  Rep.  vli.)  provides:  "Where 
the  transcript  has  been  filed,  but  the  appellant 
shall  bave  taken  no  further  step  in  the  cause  with- 
in the  time  limited  for  tbe  filing  ot  bis  brief,  the 
respondent  may  move  to  dismiss  or  affirm,  upon 
the  record,  and  the  oourt  will  dismiss  or  afBrm, 
or  order  briefs  to  be  filed,  and  the  cause  to  be 
heard  upon  such  terms  as  may  be  just. " 

•Rule  12  (28  Pac.  Rep.  vi.)  provides:  "No  al- 
leged error  or  mistake  of  the  superior  court  will 
be  considered  by  the  supreme  court  unless  the 
same  be  clearly  pointed  out  in  the  appellant's 
l>rief :  provided,  that  tbe  objection  that  the  com- 
plaint does  not  state  facts  sufiicient  to  constitnte 
a  cause  of  action;  tbat  the  answer  does  not  state 
facts  sufficient  to  constitute  a  counterclaim ;  that 
the  superior  court  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action;  and  that  this  court  has 
no  jurisdiction  of  the  appeal, — may  be  taken  at 
any  time. " 

♦Rule 9,  (38  Pac.  Rep.  vl.,)  sul)d.  8,  provides: 
"All  causes  in  which  briefs  shall  be  on  file  ten 
days  before  a  regular  session  of  the  court  will 
be  placed  on  the  calendar  of  such  session. " 
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therefore  prevafla,  and  the  appeal  will  be 
dlBmiased. 

Anders,  C.  J.,  and  Dunbab,  Hctt»  and 
Scott,  J  J.,  concar. 


(4  Wash.   US) 

SCOLAND  T.  SCOLAND.l 

^Supreme  Court  of  WaaMngton.    April  7, 1893.) 

OlVOKCE — CrUBLTT — CBXBSINa  WlFll  WITH  AdTJLc 
TEST— SUFPLEUENTAL  CoMPLAIKT— FbaOTIOB. 

1.  In  an  action  by  the  wife  tor  divorce  on 
ibe  ground  of  cruelty.  It  was  shown  that  defend- 
.tut  openly  charged  her  with  adultery,  and  as  a 
witness  he  swore  that  he  would  never  live  with 
her  again  unless  she  publicly  acknowledged  her 
adultery.  There  was  no  convincing  proof  that 
she  had  been  criminally  intimate  with  any  man, 
but  it  was  shown  that  she  indiscreetly  received 
the  visits  of  a  man  In  defendant's  absence,  after 
he  had  objected  to  her  doing  so;  but  seven  or 
eight  months  before  the  action  was  commenced 
she  had  ceased  to  receive  his  visits.  Held,  that 
a  Judgment  granting  plaintiff  a  divorce  should 
not  be  disturbed.    Hott,  J.,  dissenting. 

U.  In  an  action  for  divorce  on  the  ground  of 
cruelty,  other  acts  of  cruelty,  occurring  subse- 

gnent  to  the  commencement  of  the  action,  may 
a  alleged  by  supplemental  complaint. 

8.  It  la  for  the  court,  in  Its  discretion,  to  B»y 
at  how  late  a  stage  In  the  action  such  subsequent 
acts  of  cruelty  may  be  shown. 

4.  Error  in  denying  a  motion  to  dismiss  an 
equitable  action,  made  after  the  close  of  plain- 
tiff's testimony,  is  cured  by  defendant'*  proceed- 
ing with  the  case. 

Appeal  Iroin  anperlor  court.  King  coun- 
ty;  I.  J.  LiCHTENBERO,  Judge. 

Action  by  Sophie  J.  Scoland  agalnnt  Ja- 
cob Scoland  (or  a  divorce.  From  a  judg- 
ment lor  plaintiff,  defendant  appeals,  i^- 
firmed. 

Eiigar  Lemtnan,  for  appellant.  J,  C. 
HaiDea,  {L.  B.  Stedman,  of  conneel,)  tor 
respondent. 

Stiles,  J.  In  this  case  the  action  tor 
divorce  is  baaed  upon  alleged  acts  of  cruel- 
ty, and  it  was  entirely  proper  that  other 
acts  of  cruelty,  occarrlntc  subsequently  to 
the  commencement  of  the  action,  should 
be  alleged  by  supplemental  complaint. 
Whether  they  should  be  allowed  to  be 
shown  at  so  late  a  stage  of  the  proceed- 
ings was  for  the  superior  court.  In  its  dis- 
cretion, to  say.  No  harm  seems  to  have 
come  of  it. 

A  motion  for  a  nonsuit  was  made  at  the 
close  of  plaintiff's  testimony,  which  was 
denied.  Technically,  a  motion  for  a  non- 
suit is  not  applicable  to  an  equitable 
action,  (Code  Proc.  $  409;)  but,  treat- 
ing this  as  a  motion  to  dismiss,  we  find 
the  alleged  error.  If  any,  cured  by  defend- 
ant's proceeding  with  the  case.  To  reap 
advantage  from  such  a  motion  In  equity, 
the  party  uinst  have  stood  upon  it.  Cat- 
tell  V.  Fergusson,  (Wash.)  28  Pac.  Rep.  751. 

In  the  ciise  before  us  the  wife  charges 
the  husband  with  ma licluusly  accusing  her 
of  adultery  and  other  unchaste  conduct. 
He  admits  making  the  accusations,  but 
denies  the  malice,  and  pleads  affirmatively 
that,  in  the  face  of  his  protests,  she  re- 
ceived the  visits  and  attentions  of  other 
men,  particularly  in  his  absence  from  home. 
Each  side  proved  what  might  be  termed 
a  fairly  good  case.  If  either  bad  been  the 
eomolalnant,   except   that   the   husband 

'Behearing  denied. 


failed  entirely  to  show  reprehensible  con- 
duct on  the  part  of  his  wife  towards  aoy 
but  the  one  man  particalarly  named  in  Ills 
answer.  She  gave  him  Just  and  abnndant 
cause  for  his  jealousy,  and  he  was  brutal 
and  indecent  in  bis  exposure  of  her  faults. 
There  was  no  convincing  proof  that  sbe 
had  been  criminally  intimate  with  any 
man.  She  was  certainly  indiscreet  in  re- 
ceiving the  visits  of  a  man  other  than  ber 
husband,  as  the  testimony  shows  she  did ; 
but  the  man  was  Introduced  into  his  boose 
by  the  husband,  and  these  visits  had  been 
encouraged  by  the  husband  for  three  or 
four  years  before  he  made  any  objection 
to  them.  When  he  made  positive  objec- 
tion, they  ceased,  and  had  not  been  re- 
newed up  to  the  tlmethls  action  was  eona- 
menced,  six  or  eight  months  afterwards 
But,  notwithstanding  the  apparent  cessa- 
tinn  of  this  cause  of  his  trouble,  the  hus- 
band goes  on  with  his  talk,  and  even  on 
the  witness  stand  swears  that  be  woald 
never  live  with  his  wife  again  unless  sbe 
publicly  acknowledged  her  adultery  with 
at  least  two  men.  The  impression  we 
get  from  his  actions  and  testimony  Is  that 
he  Is  perhaps  unbalanced  in  his  mind  on 
the  two  subjects  of  religion  and  the  an- 
falthfalness  of  his  wife.  His  evidence 
probably  aided  materially  in  securing  the 
decree  against  him,  as  It  shows  him  deter- 
mined to  maintain  her  guilt  to  be  a  fact, 
with  or  without  proof,  and  without  re- 
gard to  consequences.  The  court  belovr 
made  the  usual  findings  in  cases  of  ttato 
kind,  and  while  we  might,  if  trying  the 
canse  originally,  view  some  of  the  facts 
differently  from  the  way  they  seem  to  have 
been  regarded  here,  the  presence  of  the 
parties  is  of  so  great  importance  in  these 
cases  that  we  ought  not,  where  there  to 
such  a  degree  of  doubt,  to  reverse  a  decree. 
It  is  probable  that  nothing  will  ever  hap- 
pen to  bring  this  husband  and  wife  into 
anything  like  amicable  relations,  and  to 
reverse  the  decree  might  be  merely  to  set 
them  adrift,  without  hope  of  resumins 
the  marital  relation, perhaps  to  the  injury 
of  society,  and  the  deetrnction  of  them- 
selves and  their  children. 

The  division  of  their  property  was  not 
unfair.  The  judgment  is  affirmed,  each 
party  to  pay  his  or  ber  own  costs  of  tbla 
appeal. 

DnNBAR  and  Scott,  JJ.,  concnr.  Ax- 
DBBS,  0.  J.,  did  not  sit  at  the  bearing. 

Hott,  J.,  (disseattafc.)  I  cannot  con- 
cur in  the  foregoing  opinion  of  the  major- 
ity of  the  court.  In  my  opinion,  the 
proofs  show  that  the  plaintiff  was  as 
much  at  fault  as  the  defendant;  for  while 
I  am  satisfied  that  the  defendant  was  a 
person  of  somewhat  suspicions  and  Jeal- 
ous disposition,  and  that  by  reason  there- 
of he  at  times  acted  in  an  unreasonable 
and  cruel  manner  towards  the  plaintiff,  I 
am  also  satisfied  that  her  conduct  was 
such  as  to  justify  or  greatly  excuse  such 
acts  on  his  part.  At  the  marriage  altar 
the  plaintiff  took  the  defendant  for  better 
or  for  worse,  and  it  became  ber  dnty,  so 
soon  as  she  discovered  objectionable  traits 
In  his  character,  to  take  every  precaution, 
reasonably  possible,  on  her  part  to  modify 
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and  overcome  snch  objectionable  traits. 
The  case  made  by  her  own  testimony,  and 
that  or  the  wltnesseti  in  ber  behalf,  shows 
that  she  did  not  appreciate  her  duty  in 
this  regard ;  (or  to  me  ic  appears  clear 
from  snch  testimony  that,  after  she  be- 
came aware  that  her  husband  objected  to 
her  receiving  any  attention  from  the  Mr. 
Bradley  named  In  the  proofs,  shecontlnued 
to  receive  such  attentions  In  a  morked  de- 
gree. It  may  be  true,  aH  found  by  the  ma- 
jority of  the  court,  that  after  the  open 
rapture  and  threats  of  personal  violence 
on  the  part  of  her  husband  against  said 
Bradley  she  no  longer  continued  to  receive 
bla  attentions;  but  her  own  testimony 
ahowH  that  long  before  this  she  knew  that 
her  husband  was  Jealous  of  said  Bradley, 
and  that  he  requested  her  not  to  re<:eive 
his  visits,  or  allow  any  attention  what- 
ever from  him.  It  likewise  appears  from 
the  testimony  that,  Instead  of  complying 
with  such  request  on  the  part  of  her  hus- 
band, shecontlnued  to  receive  the  must 
marked  attention  from  said  Bradley,  and 
to  allow  him  to  visit  her  at  ber  home 
during  tJie  absence  of  her  husband,  un- 
der such  circumstances  as  might  reason- 
ably excite  tlie  suspicion  of  tlie  most  cau- 
tious and  prudent  of  husbands.  The  duty 
of  either  husband  or  wife  towards  the 
other  is  such  that  each  becomes  bound  to 
comply  with  ths  wishes  of  the  other,  if  at 
all  reasonable.  When  one  spouse  objects 
to  a  line  of  conduct  on  the  part  of  the 
other  which  can  he  refrained  from  witli- 
out  any  great  hardship  or  Inconvenience, 
it  becomes  his  or  her  duty  to  comply  with 
the  wishes  of  the  other  in  that  regard, 
however  Innocent  may  be  the  conduct  to 
which  objection  Is  made.  Of  course  ob- 
jections may  be  made  by  one  spouse  to 
acts  or  conduct  upon  the  part  of  the  other 
of  such  a  nature  that  It  becomes  a  matter 
of  conscience  to  continue  in  such  line  of 
conduct,  regardless  of  the  objection,  but 
snch  circumstances  are  rare.  In  almost 
all  matters  the  duty  is  clear  to  refrain 
from  conduct  which  is  at  all  objectionattle 
to  the  other  party  to  the  marriage  con- 
tract. In  the  case  at  bar,  all  the  circum- 
stances taken  into  consideration,  I  think 
the  acts  of  the  wife  were  such  as  to  Jus- 
tif.r  even  a  prudent  husband  in  manifest- 
ing his  Jealousy  and  objection  to  the 
course  of  proceeding,  as  between  the  wife 
and  sold  Bradley.  It  does  not  followfrom 
this  that  the  husband  was  justified  in  all 
tliat  he  did,  as  a  prudent  and  reasonable 
man  would  have  taken  other  and  lees 
public  opportunities  for  expostulating 
with  his  wife  as  to  her  conduct.  It  does 
follow,  however,  in  my  opinion,  that  she 
cannot  now  object,  and  found  any  right 
upon  his  actions  as  against  her,  when 
such  acts  on  his  part  were  the  direct,  and 
almost  necessary,  consequence  of  her  own 
misconduct.  I  agree  with  the  majority 
that  such  extreme  cruelty  ae  will  justify 
divorce  may  be  perpetrated  without  any 
physical  violence.  For  a  husband  to 
wantonly,  and  without  cause,  accuse  his 
wife  of  want  of  chastity,  and  persist  in 
tne  Kame,  would,  in  an  ordinary  case,  be 
cruelty  of  the  highest  degree;  but  it  does 
not  follow  that  such  conduct  on  the  part 
of  the  husband  would  in  all  cases  const! • 


tute  cruelty.  There  are  eases  where  such 
actions  on  bis  part  would  not  constitute 
cruelty,  even  where  the  wife  was  without 
fault.  Whether  or  not  It  would  amount 
to  cruelty  depends  upon  the  effect  whirh 
snch  words  would  have  upon  the  wife. 
If  a  wife  is  possessed  of  intelligence  in  a 
high  degree,  and  has,  by  education  and 
associations,  been  surrounded  by  a  re- 
fined and  enliglitened  class,  nothing 
would,  perhaps,  more  seriously  affect  her 
mind,  and  through  it  ber  physical  well- 
being,  than  the  use  of  such  language  on 
the  part  of  the  husband.  On  the  other 
hand,  the  surroundings  and  associations 
of  some  wives  have  been  and  are  such 
that  the  use  of  such  language  on  the  part 
of  the  husband  would  have  but  little  effect 
on  the  mind,  and  none  at  all  upon  bodily 
health.  In  such  a  case,  it  would  only  be 
after  proofs  of  the  moat  undoubted  char- 
acter, as  to  the  malicious  and  wanton 
and  repeated  use  of  such  language,  that 
the  court  would  be  justified  In  granting  a 
divorce  upon  that  ground  alone.  In  this 
case,  instead  of  being  satisfied  that  the 
actions  of  the  husband  were  wanton  and 
malicious,  I  am  clearly  satisfied  that  they 
were  made  in  the  utmost  good  faith,  and 
that  the  husband  really  believed  that  he 
had  cause  for  reproving  his  wife  as  he  did  ; 
and  in  view  of  his  good  faith,  I  am  not 
satisfied  that  his  acts  amounted  to  snch 
extreme  cruelty  as  would  have  Justified 
a  decree  of  divorce,  even  if  the  wife  had 
been  without  fault.  Jealousy,  within  rea- 
sonable bounds,  is  a  desirable,  rather 
than  an  undesirable,  characteristic;  and 
though  a  person  is  responsible  for  the 
proper  control  of  that  characteristic,  the 
same  as  any  other,  yet  the  want  of  con- 
trol should  be  clear  and  absolute,  and  of 
such  a  nature  as  to  make  the  life  of  the 
other  party  to  the  marriage  contract 
practically  unendurable,  before  the  court 
should  visitlt  with  such  ancxtremepenalty 
as  that  of  decreeing  a  divorce  to  the  other 
party  on  account  thereof.  Tlie  parties  to 
the  marriage  relation  are  not  the  only 
ones  Interested  in  its  maintenance.  If 
they  were.  It  is  possible  that  a  divorce 
should  be  granted  in  this  case.  But,  tor 
the  protection  of  the  family  relation,  it 
has  been  thought  wise  by  legislatures  and 
courts  to  provide  that  the  marriage  rela- 
tion, when  once  entered  into,  cannot  be 
set  at  naught  at  the  will  of  the  parties. 
Such  relation  Is  considered  a  sacred  one, 
and  public  policy  demands  that  it  should 
only  be  set  aside  for  the  gravest  reasons. 
Thus  it  has  always  been  held  that,  how- 
ever great  the  misconduct  of  one  spouse, 
the  fact  that  the  other  spouse  bad  been 
guilty  of  like  misconduct  will  be  a  perfect 
defense  in  an  action  for  divorce.  To  grant 
a  divorce  in  this  case  would,  J  think,  nul- 
lify this  rule.  It  may  be  true  that  the  de- 
fendant has  been  guilty  of  misconduct, 
but  it  Is  also  true  tha  t  the  wrongful  acts 
of  the  plaintiff  induced  such  misconduct; 
and  to  allow  her  now  to  take  advantage 
of  such  misconduct,  notwithstanding  her 
own  wrongful  acts  In  connection  there- 
with, would  be  in  opposition  to  all  the 
rules  which  have  governed  the  action  of 
divorce  from  the  earliest  times.  I  think 
the  bill  should  have  been  dismissed. 
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White  v.  Johnson  et  al. 

(Supreme  Court  of  Weuhlncton.    April  7, 1893.) 

CoNVBrANcats — Undcb  Influencb — Bcbdbn  of 
Proof. 

1.  Where  one  induces  another  to  become  bis 
Beighbor,  in  consideration  of  the  conveyance  to 
him  of  land  on  which  to  live,  it  is  no  ground 
for  setting  aside  the  conveyance  that  their  pleas- 
ant relations  were  subsequently  disturbed. 

a.  Where  a  man  of  70  conveys,  to  one  on 
whom  he  relies  for  advice,  all  his  property,  in 
consideration  of  his  promise  to  pay  bis  debts, 
which  wei-e  much  less  tban  the  value  of  the  land, 
and  to  take  care  of  him  the  balance  of  his  days, 
tbe  burden  of  proof  is  on  the  grantee  to  show 
that  the  transaction  was  nut  tainted  with  fraud. 

Appeal  from  superior  court,  JeHerson 
county;  Morris  B.  Sachs,  Judge. 

Action  by  Joseph  T.  Nickenion,  by  his 
guardian,  James  A.  White,  against  John 
P.  Johnson  and  others,  to  set  aside  con- 
veyances. Judgment  for  plalntiO.  De- 
fendants appeal.    Reversed  in  part. 

BaWnger  &  BHlliager,  for  appellants. 
John  TruatbaJl  and  A.  R.  Coleman,  for  re- 
spondent. 

Dunbar,  J.  This  action  Is  brought  by 
James  A.  White,  as  theguardianuf  Joseph 
T.  Mlckerson,  to  caucl  and  set  aside  cer- 
tain conveyances  made  by  said  Nlckerson 
to  appellants  John  P.  Johnson  and  Andrew 
R.  Johnson  ;  and  appellant  Peter  Nelson 
la  joined  as  a  defendant  in  the  action,  as 
an  alleged  grantee  of  tbe  said  Andrew  R. 
Johnson,  charged  with  notice  of  plain- 
tiff's equities.  The  court  below  entered 
Judgment  in  substantial  compliance  with 
the  prayer  o*  the  complaint,  and  defend- 
ants appealed  to  this  court.  After  a  pa- 
tient examination  of  a  record  of  over  4U0 
pages,  which  comes  here  In  peu-wrltten 
form,  we  have  been  able  to  extract  the 
following  facts,  viz. :  Ou  the  11th  day  of 
December,  1888,  tbe  plaintiff,  Joseph  Nick- 
erson.  was  the  owner  of  120  acres  of  land 
described  In  the  complaint,  and  had 
owned  the  land  for  many  years  prior 
thereto;  that  on  said  lltb  day  of  Decem- 
ber, 18$^8,  he  deeded,  for  the  expressed  con- 
sideration of  one  dollar,  40  acres  of  said 
land  to  defendant  John  P.  Johnson ;  and 
that  on  the  19th  day  of  .August,  1889,  be 
deeded  tbe  remaining  80  acres  to  defend- 
ant Andrew  R.  Johnson,  a  son  of  John  P. 
Johnson,  for  an  expressed  consideration 
of  $500,  though  the  actual  consideration 
■was  the  verbal  promise  of  said  Andrew  R. 
JohnHon  to  pay  Nlckerson's  debts,  rough- 
ly estimated  at  $500;  and  at  the  time  of 
the  last  conveyaace  plaintiff  also  con- 
veyed to  John  P.  Johnson  13  bead  of  cat- 
tle, for  an  expres.sed  consideration  of  SlOO, 
although  It  is  admitted  by  defendant  John 
P.  Johnson  that  no  money  consideration 
was  paid,  and  that  said  land  and  cattle 
were  ail  the  property  the  plaintiff  owned; 
that  at  tbe  time  of  such  conveyance  the 
plaintiff  was  over  68  .years  of  age,  and 
that  the  amount  of  money  actually  paid 
out  by  Andrew  R.  Johnson  in  liquidation 
of  the  debts  of  the  plaiatlH  was  $410. 
This  case  presents  anew  the  old  story  of 
trouble  arising  from  this  character  of  con- 
tracts, and,  while  courts  of  equity  should 
be  quick  to  respond  to  tbe  appeals  of  the 
old,  the  infirm,  and  the  incompetent  for 


protection  against  the  wiles  of  designing 
men,  who  seek,  by  overreaching  methods, 
to  profit  and  thrive  at  the  expense  of 
waning  intellects  and  confiding  old  age, 
yet  the  investigation  of  such  caaea  must 
be  conducted  with  extreme  caution,  espe- 
cially lu  this  western  country,  where  lands 
rise  so  rapidly  In  value,  and  where  the 
temptation  Is  very  great  to  attempt  to 
annul  and  avoid  contracts  and  sales  that 
were  made  in  perfect  good  faith,  and  with 
a  perfect  understanding  of  the  conditions 
as  thp>  existed  at  the  tlmeof  thesale;  and 
especially  should  gruatcautlon  be  exercised 
in  a  case  of  this  kind,  where  the  action  is 
brought  by  a  relative,  who  will  presuma- 
bly beabeneficiary  of  tbeestate,  and  whose 
affectionate  solicitude  tor  his  aged  relative 
remained  perfectly  dormant  during  the 
period  uf  his  poverty,  and  seemed  to  re- 
quire tbe  quickening  power  of  mnltiplied 
values  to  cause  It  to  assert  itself ;  for  it 
will  be  observed  that  the  first  conveyance 
to  Johnson  was  made  December  11,  ISS^, 
and  that  no  effort  was  made  by  the 
guardian  in  Nlckerson's  behalf  until  May 
IT,  1890,  nearly  a  year  and  a  half  after  tbe 
first  conveyance  complained  of.  and  nine 
months  after  the  last  conveyance.  Hence 
we  say  that  under  the  particular  circum- 
stances of  this  case,  as  they  appear  by  tbe 
record,  the  facts  constituting  the  alleged 
fraud  should  be  carefully  scrutinized  by 
the  court.  The  plaintiff  was  an  old  man, 
nearly  70  years  old,  and  bad  lived  on  bis 
claim  a  great  portion  of  hia  life,  and, 
according  to  all  the  testimony,  was  a 
man  who  was  easily  Influenced  by  little 
attentions  and  acts  of  kindness,  was  lib- 
eral, freehearted,  and  confiding,  and  easily 
Imposed  upon  by  those  in  whom  he  had 
confidence.  But,  from  all  the  circum- 
stances of  the  case,  we  are  unable  to  find 
any  testimony  showing  that  any  fraud 
was  perpetrated  upon  him  by  John  P. 
Johnson,  or  that  be  was  unduly  influenced 
by  Johnson,  or  any  one  else,  in  the  40-acre 
transaction.  It  is  true  that  he  regarded 
Johnson  as  bis  friend,  and  that  be  evi- 
dently was  much  attached  to  his  family; 
but  there  is  no  testimony  even  tending  to 
show  that  Johnson  took  ad  vantage  of  this 
friendship  to  overreach  bim.  On  the  con- 
trary, the  undisputed  testimony  shows 
that  his  offer  to  deed  Johnson  40  acres.  In 
consideration  of  Johnson's  moving  out 
there  with  his  family,  was  madi;  freely 
and  voluntarily,  and  tbat  it  was  time 
and  again  declined,  and  that  it  was 
many  tiroes,  and  during  the  course  of 
many  months,  persistently  offered  and 
urged,  Johnson  evidently  thinking  tbat 
the  inducement  was  not  sufficient  tu  war- 
rant him  In  building  in  that  out  of  the 
way  place,  and  moving  his  family  there, 
there  being  no  roads  or  schools  in  tbe 
vicinity.  This  objection  to  settling  there 
on  the  part  of  Johnson  seems  to  have  been 
well  understood  by  Nickerson,  for  in  July, 
six  months  after  he  had  made  the  first 
offer  to  Johnson,  be  wrote  to  Mrs.  John- 
son, who  had  moved  hack  to  Wisconsin, 
after  tlie  offer  had  been  made  and  refused, 
that  they  now  had  a  road  established,  and 
tbat  they  would  soon  have  a  school  house; 
and  again  urged  them  to  accept  a  deed  to 
the  land,  stating  that  he  would  also  write 
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to  tbe  same  eHect  to  Mr.  Jobneon,  and  ex- 
preaslDR  Ii's  opinion  that  they  could  not 
do  better  than  to  accept  his  offer.  The 
old  gentleman  was  probably  a  little  too 
enthuBlaBllc,  and  may  have  overeotlmated 
the  benefits  which  would  flow  from  their 
Bettlemcut  near  him,  but  he  was  plainly 
anxious  to  give  40  acres  of  his  land  for  the 
sake  of  bavins  a  family  that  he  was  at- 
tached to,  and  with  whom  he  expected 
to  eu}oy  pleasant  social  intercourse,  set- 
tle In  his  lonely  neighborhood,  and  there 
is  no  bint  of  any  otber  consideration  in 
any  of  bis  correspondence.  Mo  far  ns  the 
testimony  shows,  Johnson  accepted  the 
proposition  in  good  faith,  and  complied 
with  his  agreement,  and  ought  not  now 
to  be  disturbed  in  bis  possession  because 
a  more  Intimate  acquaintance  disturbed 
their  congeniality,  or  because  they  have 
bad  trouble  over  some  subsequent  trans- 
action. 

But  we  cannot  say  so  much  for  the  in- 
nocence or  good  faith  of  the  last  transac- 
'ion.  As  the  lands  in  that  locality  began 
to  be  valuable  the  Johnsons  evidently  be- 
gan to  covet  the  balance  of  Nlckerson's 
possessions.  By  this  time  it  seems  that 
.Tdhn  P.  Johnson  was  the  man  whom 
Nickerson  relied  upon  tor  advice  andconn- 
i^el  in  all  his  business  relations,  and  all  the 
circumstances  surrounding  the  transac- 
tion show  that  an  undue  advantage 
vvas  taken  of  the  respondent,  and  that 
the  consideration  was  entirely  inadequate. 
In  fact.  It  may  be  truthfully  said  that 
t,bere  was  no  consideration  at  all,  and 
that  the  extreme  one-sldedness  of  the 
transaction  raises  such  a  strung  presnrop- 
clon  either  of  undue  influence  of  of  iucum- 
petency  that  it  requires  the  most  clear 
and  explicit  evidence  to  rebut  It.  Here  we 
find  a  man  nearly  7U  years  old,  deeding 
away  his  last  acre  of  land  without  receiv- 
ing a  dollar  in  money,  and  taking  only 
the  word  of  his  grantee  that  he  would 
pa}'  his  debts,  presumably  aggregating 
$5U0:  and  the  testimony  without  doubt 
Hhows  that  the  land  at  that  time  was 
worth  much  more  than  that  sum,  and 
steadily  increasing  in  value,— deeding 
away  the  last  ventlge  of  his  personal  prop- 
erty on  the  naked  promise  of  a  man  to 
take  care  of  hira  the  balance  of  his  days, 
without  any  security  whatever  that  the 
conditions  of  either  one  of  the  contracts 
would  be  compiled  with,  or  without  any 
legal  assurance  that  he  would  not,  on  the 
next  day,  be  left  penniless  and  homeless. 
When  a  strong,  competent  man  makes  a 
contract  of  this  kind  with  a  man  concern- 
ing whose  mental  capacity  there  is  any 
question,  (and  he  is  not  liable  to  make 
such  a  contract  with  any  otiier  kind  of  a 
man,)  it  is  not  too  much  tor  a  court  of 
equity  to  place  the  burden  upon  him  to 
.clearly  show  that  the  transaction  was 
nottainted  withfraud.  Thatpresnmptlon, 
in  oar  judgment,  has  not  been  rebutted  in 
this  case.  On  the  other  band,  we  think 
it  aflJrmatlvely  appears,  from  all  the  cir- 
cumstances, that  the  sale  was  procured 
by  undue  Influence,  and  therefore  ought 
to  be  set  aside.  We  think  there  is  noth- 
ing in  the  objections  urged  by  the  appel- 
lants to  the  legal  proceedings.  The  judg- 
ment of  the  lower  court  will  be  so  modi- 


fled  that  that  part  of  the  prayer  of  the 
petitioner  asking  that  the  deed  to  John 
P.  Johnson  be  declared  null  and  void,  and 
canceled,  be  denied,  and,  as  so  modified, 
it  is  afRrraed. 

Anders,  C.  J.,  and  Stiles,  Scott,  and 
HoYT,  JJ.,  concur. 


Deic&ttos  v.  Cfpt  of  New  Whatcom. 
(Supreme  Court  of  Washington.    April  7, 1892.) 

CkHIBOLIDATION  OP  ClTIES— I88DB    OF  BONDS— Va- 

r.U)iTT— Ratifjcatios  of  Illkoai.  Is3DE. 

1.  One  of  two  cities,  consolidated  and  organ- 
ized into  one  corporation,  bad  at  the  time  an  in- 
debtedness in  excess  of  1}^  per  cent  of  its  valu- 
ation, and  also  a  floating  indebtedness.  Its  resi- 
dent electors,  after  coDsolidatiun,  ratified  this 
excess  indebtedness,  and  the  electors  of  the  con- 
solidated city  alBrmed  the  funding  of  all  the 
indebtedness  of  both  former  cities,  and  iKinds 
were  offered  providinir  for  the  payment  of  the 
indebtedness  of  each  from  revenue  and  taxes  lev- 
ied against  property  situate  within  the  limits  of 
each.  Held,  that  under  Oen.  St.  i  503,  which 
provides  for  the  consolidation  of  two  or  more 
muntoipal  corporations  Into  one,  and  makes  ap- 
plicable to  "such  corporation"  the  provisions  of 
Gon.  Bt,  $  4»7,  whereby  "any  city  or  town  organ- 
ized *  «  *  sbali  for  all  purposes  be  deemed 
and  taken  to  be  in  law  the  identical  corporation 
theretofore  incorporated  and  existing,"  its  prop- 
erty and  liabilities  in  no  way  being  thereby 
affected,  and  further  provides  that  no  property 
of  either  of  the  former  corporations  "shall  ever 
Y>e  taxed  to  pay  any  portion  of  any  indebtedness" 
of  the  otber  "contracted  prior  to  or  existing  at 
the  date  of  consolidation,"  the  consolidated  city 
can  only  fund  and  issue  bonds  in  payment  of  the 
lawful  debts  of  tho  former  cities,  which  do  not 
include  the  indebtedness  of  one  in  excess  of  ly^ 
per  cent,  of  its  valuation,  nor  its  floating  indebt- 
edness also  in  excess;  and  the  bonds  and  war- 
rants given  therefor,  respectively,  are  void  for 
want  of  consideration. 

2.  Act  March  7,  1891,  §  1,  gives  to  any  city  or 
town  having  a  corporate  existence  on  that  day 
the  right  to  validate  unauthorized  indebtedness 
in  excess  of  1)^  percent,  of  its  valuation  incurred 
prior  to  the  passage  of  the  act,  where  the  only 
ground  of  invalidity  is  that  the  debt  thus  at- 
tempted to  bo  incurred  is  thus  in  excess.  B«c- 
tion  2,  in  the  same  title,  provides  for  the  submis- 
sion thereof  to  "  the  voters  in  such  city  or  town, " 
Held,  that  a  city  consolidated  with  another  prior 
to  date  of  statute  has  ceased  to  exist  in  its  for- 
mer corporate  state,  and  an  attempted  ralifica- 
tion  by  it  under  the  statute  Is  a  ratification  by 
part  of,  and  not  by  all,  "the  voters  in  such  city. " 

8.  Cbarging  the  indebtedness  of  each  of  the 
former  cities  to  the  propertywithin  Its  limits  and 
jurisdiction  Is  an  equitable  and  just  regulation. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Proceeding  by  James  P.  Demattos 
against  the  city  of  New  Whatcom,  organ- 
ized by  consolidation  of  the  city  of  What- 
com and  the  city  of  New  Whatcom,  to  en- 
join the  issuance  by  it  of  bonds  in  payment 
of  indebtedness  of  the  city  of  Whatcom  in 
excess  of  tho  IJ^  per  cent,  limit  o(  its  in- 
debtedness. Judgment  for  defendant. 
Reversed. 

Bruce  <ft  Brown,  lor  appellant.  E.  H. 
Famlmrn,  for  respondent. 

Stii.es,  J.  The  facts  in  this  case,  as 
shown  by  the  record,  when  placed  chrono- 
logically, are  as  follows:  The  city  of 
Whatcom  was  incorporated  by  an  act  of 
the  legislature  of  the  territory  on  the  34th 
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day  of  November,  1883,  and  embraced 
within  its  territorial  limits  a  certain  area. 
See  Acts  1883,  p.  142,  §  1.  On  the  3d  day  of 
May,  1890,  the  city  of  New  Whatcom  was 
Incorporated  as  a  city  of  tlie  third  class 
under  the  act  of  Mai-ch  27,  1S90,  and  em- 
braced within  its  territorial  limits  a  cer- 
tain area.  In  territorial  poBaession,  the 
latter  city  surrounded  the  former,  in  con- 
junction with  the  waters  of  BellinKham 
bay,  so  that,  taking  the  bay  as  one  line 
of  the  city  of  Whatcom,  the  city  of  New 
Whatcom  inclosed  it  on  three  sides,  in 
form  of  a  crescent.  On  the  29th  day  of 
December,  1890,  steps  having  been  proper- 
ly taken  for  that  purpose,  an  election  was 
held  in  these  two  municipalities,  resulting 
In  their  consolidation  into  the  present  de- 
fendant city,  conformably  to  the  provi- 
sions of  section  10,  Act  March  27, 1S90.  Aft- 
er the  vote  consolidating  the  former  mn- 
niripalitles  was  taken,  and  on  the  10th 
day  of  T-'ebrnary,  1891,  the  defendant  city 
formally  organized  as  a  city  of  the  third 
class,  and  has  since  that  time  controlled 
and  exercised  its  authority  over  the  terri- 
tory embraced  within  the  two  former 
cities.  Prior  to  the  consolidation  of  the 
former  cities,  and  the  formation  of  the 
present  city,  the  city  of  Whatcom  had  he- 
come  indebted  in  excess  1}^  per  cent,  of  the 
assessed  valuation  of  all  the  property 
within  said  city,  to  the  sum  of  $25,199.23. 
It  had  an  Indebtedness  in  addition  equal 
to  1}i  per  cent,  of  Its  valuation,  aggregat- 
ing $19,844.81.  The  city  of  New  Whatcom 
had  become  Indebted  lu  the  sum  of  $43,- 
6.')0.08,  which,  however,  was  within  the 
1%  per  cent,  indebtedness  that,  under  the 
constitution,  it  was  authorized  to  incur. 
At  the  time  of  theconsolidation  there  was 
outatanding  Indebtedness  against  the  city 
of  Wdatcom,  for  which  warrants  had  not 
been  issued  against  any  of  her  funds,  ag- 
gregating the  sum  of  $1,800.86;  and  there 
was  outstanding  indebtedness  incurred 
by  the  former  city  of  New  Whatcom,  for 
which  warrants  had  not  been  issued,  ag- 
gregating the  sum  of  $1,988.73;  and,  after 
the  organization  of  the  defendant  city,  it 
Issued  its  warrants  to  various  parties,  for 
the  sums  mentioned,  payable  out  of  the 
treasury  of  the  city,  but  payable  only  from 
the  revenue  collected  from  the  territory  of 
the  former  cities,  respectively.  These 
debts,  for  which  these  latter  warrants 
were  issued,  are  part  of  the  principal  in- 
debtedness before  referred  to.  These  war- 
rants were  issued  between  the  7th  day  of 
March,  1S91,  and  the  5th  day  of  December, 
189],  at  different  times,  and  represented 
debts  that  accrued  prior  to  the  26th  of 
February,  1801.  After  the  organization  of 
the  defendant  city,  an  ordinance  was 
passed,  submitting  to  the  electora  the 
questions  whether  the  indebtedness  of  the 
former  city  of  Whatcom  In  excess  of  her 
constitutiouai  limit  should  be  ratified  and 
validated,  and  whether  the  defendant 
should  issue  bonds  for  funding  the  indebt- 
edness of  both  former  cities.  In  accord- 
ance with  the  provisions  of  the  ordinance, 
at  the  election  thus  held,  the  question  as 
to  whether  the  Indebtedness  of  Whatcom 
should  be  ratified  and  validated  was  sub- 
mitted to  and  voted  upon  by  the  electors 
resident  within  the  territorial  iimitsot  the 


former  city  of  Whatcom,  and  none  other. 
The  question  as  to  whether  the  legal  in- 
debtedness of  the  former  cities  should  be 
funded  was  voted  upon  by  all  the  electors 
of  the  defendant  city  alike.  The  election 
thus  held  resulted  in  a  ratification,  by  the 
electors  resident  in  the  old  city  of  What- 
com, of  the  excess  of  indebtedness,  and  in 
an  affirmative  vote  for  the  funding  of  all 
the  Inuebteduessof  the  former  cities  by  the 
electors  throughout  the  city.  Conforma- 
bly to  the  election,  the  council  engraved 
bonds,  and  offered  them  for  sale;  provid- 
ing in  the  ordinance,  and  also  upon  the 
face  of  the  bonds,  that  the  bonds  for  the 
Indebtedness  of  the  former  city  of  What- 
com should  be  paid,  both  principal  and  iu- 
terest,  from  revenue  and  taxes,  levied 
against  the  property  situate  within  the 
territory  of  the  former  city  of  Wbatcom, 
and  the  bonds  for  the  Indebtedness  of  the 
former  city  of  New  Whatcom  should  be 
paid  out  of  the  revenue  and  taxation  de- 
rived from  the  territory  embraced  within 
the  former  city  of  New  Whatcom.  Under 
these  circumstances,  the  appellant,  who 
is  a  resident  of  the  defendant  city,  and 
the  owner  of  taxable  property  in  each  of 
the  former  corporations,  seeks  to  enjoin 
the  issuance  of  these  bonds.  His  com- 
plaint was  demurred  to  in  the  superior 
court,  and  the  demurrer  was  sustained. 

In  State  v.  City  of  New  Whatcom.  27 
Pac.  Rep.  1020,  we  held  that  the  consolida- 
tion of  the  two  municipalities  was  legal- 
ly effected,  the  result  being  a  new  incor- 
poration. This  consolidation  certainly 
destro.ved  the  existence  of  both  the  uld 
towns  for  every  corporate  purpose,  aod 
they  could  no  longer  contract,  sue,  or  be 
sued. 

The  next  question,  which  almost  neces- 
sarily occurs  as  preliminary  to  the  de- 
termination of  this  case,  is,  what  became 
of  the  lawful  liabilities  of  the  defunct  cor- 
porations, as  well  as  of  the  rights  and 
property  belonging  to  them  ?  The  act  pro- 
viding for  the  consolidation  of  cities  (Gen. 
St.  §  502)  makes  no  direct  provision  upon 
either  of  these  important  matters,  al- 
though the  legislature  had  themostample 
power  to  control  them  both,  but,  as  we 
shall  hereafter  be  able  to  show,  the  subject 
was  not  lost  sight  of,  and  a  sufficient  ex- 
pression was  given  to  showthefairinteot. 
The  general  rule  with  regard  to  corpora- 
tions situated  as  these  are  is  declared  in 
unmistHkable  terms  In  Mt.  Pleasant  v. 
Beckwith,  100  U.  S.  514,  to  the  eHect  that 
where  a  municipal  corporation  goes  oat 
of  existence  by  reincorporation,  annexa- 
tion, or  consolidation,  either  by  direct  ac- 
tion of  the  legislature,  as  was  the  methoil 
in  that  case,  or  by  operation  of  general 
laws,  as  in  this  one,  in  theabsence  of  stat- 
utory provision  for  Its  property  and  debts, 
the  new  incorporation  takes  the  one  and 
assumes  the  other.  The  reason  for  such 
a  rule,  so  far  as  debtsgo.  Is  that  under  sec- 
tion 10,  art.  1,  of  the  federal  constitution, 
no  state  can  pass  a  law  impairing  the 
obligation  of  contracts.  It  cannot,  tiiere- 
fore,  by  indirection,  through  the  dissolu- 
tion of  a  debtor  municipal  corporation, 
take  away  from  the  cre<litor  his  sole  reli- 
!  ance  for  the  payment  of  his  debt,  viz.,  the 
I  taxing  power  of  the  corporation.    But  if 
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in  place  of  tbe  old  there  Is  a  new  corporate 
body  at  whose  bands  relief  can  be  had. 
the  constitutional  requirement  Is  satisfied, 
and  tbe  contract  is  not  Impaired.  The 
legislature  of  1890,  however,  bore  all  this 
in  mind,  and,  in  substance,  covernd  tbe 
same  groand.  Section  502,  above  referred 
to,  which  is  npon  the  subject  of  ponsollda- 
tion,  expressly  makes  section  497  apply  to 
every  "such  [cousolidated]  corporation." 
Section  497  was  apparently  framed  with 
reference  only  to  tbe  reincorporation  of 
cities,  under  section  406,  in  pursuance  of 
tbe  classification  policy  recommended  by 
the  constitution.  That  section  reads: 
"Sec.  497.  Any  city  or  town  organized  un- 
der the  provisions  of  section  496  of  this 
volume  of  Ueneral  Statutes  shall,  for  ail 
purposes,  be  deemed  and  taken  to  be  in 
law  tbe  identical  corporation  theretofore 
incorporated  and  existing:,  and  such  reor- 
ganization shall  in  no  wise  aHect  or  im- 
pair the  title  to  any  property  owned  or 
held  by  such  corporation,  or  in  trustthere- 
for,  or  any  debts,  demands,  liabilities,  or 
obligations  existing  in  favor  of  or  against 
such  corporation,"  etc.  Now  add  to  this 
the  proviso  to  the  last  clause  of  section 
502,  expressly  made  applicable  to  con- 
solidations, and  which  reads:  "Provided, 
that  no  property  within  either  of  the 
former  corporations  so  consolidated  shall 
ever  be  taxed  to  pay  any  portion  of  any 
indebtedness  of  either  of  the  other  of  such 
former  corporations,  contracted  prior  to 
or  existing  at  tbe  date  of  snob  consolida- 
tion,"— and  we  have  a  scheme  clearly 
enough  defined,  when  tbe  general  rule  of 
law  before  referred  to  is  considered,  as  it 
must  be.  In  City  of  Olney  v.  Harvey,  50 
111.  453,  it  was  held  that,  upon  the  reincor- 
poration of  the  town  of  Olney  by  private 
act  of  the  legislature,  under  the  new  name 
of  the  "City  of  Olney, "  and  a  new  system 
of  government,  the  town  and  thecity  were 
tbe  same  municipality ;  that  the  property 
of  the  former  passed  to  the  latter;  and 
that  to  propose  that  the  creditors  of  the 
town  could  be  set  at  defiance  by  thecity 
"would  be  such  a  burlesque  upon  justice 
that  tbe  proposition  needs  but  to  be 
stated  to  be  rejected."  In  that  instance 
the  rating  of  the  court  was  without  any 
statutory  provision  on  the  subject,  but 
here  we  have  the  legislative  declaration 
that  the  city  of  New  Whatcom  "shall,  for 
ail  purposes,  be  deemed  and  taken  to  be  in 
law  the  identical  corporation  theretofore 
incorporated  and  existing;"  that  Is,  it  is 
identically  Whatcom  and  New  Whatcom, 
takes  their  property,  and  assumes  their 
indebtedness,  whether  at  the  date  of  con- 
solidation it  existed  iu  the  form  of  war- 
rants or  in  some  unliquidated  form.  This 
legislative  provision  avoids  the  construc- 
tion of  Mt.  Pleasant  v.  Beck  with,  supra, 
sought  to  be  maintained  by  the  appellant, 
that  the  new  corporation  is  a  trustee 
merely.  It  follows  that  the  city  of  New 
Whatcom,  through  its  council,  had  full 
authority  to  Issue  its  bonds  to  pay  the 
debts  thus  assumed  by  it,  up  to  lii  per 
cent,  of  tbe  taxable  property  within  its 
limits,  without  any  popular  vote.  Gen. 
St.  §  708  et  seq. ;  Murray  v.  Fay,  2  Wash. 
St.  »52,  26  Pac.  Rep.  r.:«.  To  hold  that  it 
did  not  have  this  aurhority  would  be  to 


place  this  city  upon  a  disadvantageous 
tooting,  as  compared  with  other  cities  of 
tbe  state,  to  all  of  which  is  accorded  tbe 
right  to  fund  their  lawful  indebtedness. 

The  next  question  is,  what  was  the  law- 
ful indebtedness  of  the  two  towns?  The 
complaint  does  not  state  the  taxable 
values  of  the  old  towns,  but  it  is  said  that 
warrants  numbered  from  Ito  76,  inclusive, 
for  $19,844.81,  of  the  city  of  Whatcom,  ex- 
hausted tbe  1%  per  cent,  limit  of  that  cor- 
poration ;  and  it  follows,  under  the  re- 
peated declarations  of  tbe  constitution 
and  the  acts  of  the  legislature,  that  tho 
excess,  $25,199.23,  represented  by  warrants 
numbered  from  77  to  39S,  Inclusive,  was,  at 
least,  for  the  purposes  of  this  case,  void, 
and  was  not  assumed  by  the  consolidated 
corporation.  It  follows,  also,  that  the 
warrants  of  the  defendant  city  of  New 
Whatcom,  issued  by  it  to  take  op  floating 
indebtedness  of  the  old  city  of  Whatcom, 
iu  the  sum  of  $1,800.86,  were  issued  witb- 
ont  consideration,  and  are  likewise  void. 
It  would  appear  from  the  complaint  that 
neither  the  warrants  Issued  by  the  old  city 
of  New  Whatcom,  amounting  to  943,650.08, 
nor  the  amount  of  its  floating  indebted- 
ness, fl,988.73,  exceeded  its  1%  per  cent, 
limit,  and  tbe  action  of  the  defendant  city 
with  regard  to  those  items  is  therefore 
without  objection. 

It  remains  to  be  considered  whether  tho 
action  uf  the  defendant  council  in  submit- 
ting the  question  of  validating  tbe  excess 
indebtedness  of  old  Whatcom  to  the  vote 
of  the  residents  of  that  part  of  tbe  new 
city  was  of  any  force.  The  act  of  .March 
7.  1891,  (section  1,  p.  260,)  gave  to  any  city 
or  town  having  a  corporate  existencson 
that  day  the  right  to  validate  unauthor- 
ized indebtedness  in  excess  of  1^  per  cent, 
incurred  prior  to  the  passage  of  the  act, 
where  the  only  ground  of  invalidity  was 
that  the  debt  thus  attempted  to  be  In- 
curred was  thus  in  excess.  On  that  day, 
however,  the  city  of  Whatcom  had  ceased 
to  exist,  and  could  not  act  in  pursuance  of 
tbe  statute.  Its  successor,  it  is  true,  was 
the  identical  corporation  for  the  payment 
of  all  its  lawful  debts,  but  there  is  no  pro- 
vision of  the  act  in  question  looking  to 
sucb  a  case  as  this.  Tbe  single  point, 
that  the  submission  under  the  act  must  be 
to "  tbe  voters  in  such  city  or  town, " 
pierces  through  the  council's  action  in  this 
case,  where  the  submission  was  to  a  part 
only  of  the  voters,  viz.,  those  of  Whatcom, 
and  destroys  its  legality.  Toaustainsncb 
action,  there  must  be  found  express  stat- 
utory authority  forit.  Constructions  and 
implications  have  no  place  in  such  mat- 
ters, and  cannot  be  Invoked  to  piece  them 
out. 

One  further  objection  is  urged  against 
the  issuance  of  the  proposed  bonds,  viz., 
that  thev  are  to  be  conditioned  that  a  cer- 
tain number  of  them  will  be  made  payable 
only  out  of  taxes  to  be  collected  from 
property  in  Whatcom,  and  tbe  remainder 
only  out  of  taxes  collected  from  property 
In  New  Whatcom.  We  assume  that  the 
statute  will  be  followed  in  the  issuance  of 
these  bonds:  that  they  will  he  the  bonds 
of  the  city  of  New  Whatcom;  that, in  par- 
ticular, section  713  will  be  observed  as 
modified  by  the  proviso  to  section  502; 
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and  tbat  the  ordinance  to  be  printed  upon 
each  bond  will  show  exactly  where  tbe 
fanda  are  to  come  rrom  for  tbe  paymont  of 
tbe  principal  and  Interest.  If  these  things 
are  done,  we  see  no  ground  for  tbe  objec- 
tion. Thematter  ofcharging  tbeindebted- 
ness  of  each  of  tbe  former  cities  to  tbe 
property  within  Its  limits  is  a  resalation 
merely,  In  accordance  with  equity  and  jus- 
tice. Adams  t.  Minneapolis,  20  Minn.  484, 
(Oil. 438.)  Section  9,  art.  7,  of  the  constitu- 
tion, does  not  forbid  sucb  an  arrangement. 
Tbe  "jurisdiction  "  In  such  a  case  bas  been, 
by  tbe  legislature,  limited  to  tbe  property 
within  tbe  old  corporations,  as  of  right  it 
Bbonld  be,  in  tbe  absence  ol  some  more 
speclflc  provlsioDS  for  tbe  payment  of 
tbeir  debts.  Tbejudgment  of  tbe  superior 
court  Is  revemed.and  tbe  cause  remanded, 
with  Instructions  to  overrule thedemurrer 
as  to  tbat  part  of  the  indobtedness  of  tbe 
city  of  Wbatcum  which  exceeded  tbe  l}i 
per  cent,  limit  nf  Its  indebtedness,  and 
aastain  It  as  to  tbe  remainder  of  tbe  in- 
debtedness proposed  to  be  funded. 

Akderb,  C.  J.,  and   Hott,  Dunbab,  and 
Scott,  JJ.,  concur. 


Tacoma  Lvmbeb  &  Manuf'q  Co.  t.  Wolff 
et  Hi. 

{Supreme  Court  of  WashinaUm.    March  39, 1893. ) 

Motion  to  Dumiss  Apfbau 

8np.  Ct  Rule  23  (28  Pao.  Rep.  vll.)  pro- 
rides  that  all  teubnical  motions  tending  to  pre- 
▼ent  the  hearing  of  a  cause  on  the  morita  shall 
be  stated  in  respondent's  brief,  and  will  be  heard 
at  the  time  the  cause  is  assigned  on  the  calen- 
dar, etc.  field,  that  a  motion  by  respondent  to 
dismiss  an  appeal  does  not  prevent  appellants, 
after  filing  the  transcript  and  briefs,  moving  to 
dismiss  their  own  appeal. 

Appeal  from  superior  court.  Pierce  coun- 
ty; Frank  Ai.i.tn,  Judge. 

Action  to  euforce  a  mechanic's  lien  on 
land  by  the  Tacoma  Lumber  Manufactur- 
ingCompany  against  Samuel  Wolff,  owner, 
and  John  Huntington  and  others,  con- 
tractors. Plaintiff  had  judgment,  and  de- 
fendants appeal.  After  filing  transcript 
and  briefs,  and  before  the  hearing,  defend- 
ants move  to  dismiss  tbelr  own  appeal. 
Grunted. 

Calktoa  <S  SbaekefoM,  Pritcb&rd,  Stevens, 
Oroaacut  A  Seymour,  and  James  Wicker- 
abam,  for  appellants.  Judsoo  &  Sbarp- 
ataln,  and  Crowley  (&&'u7//Fao,  for  respond- 
ent. 

Stiles,  J.  The  appellantn,  after  tbe 
transcript  and  the  briefs  of  both  sides  are 
on  file,  move  to  dismiss  the  appeal.  Tbe 
respondent,  having  moved  to  dismiss,  in 
Its  brief,  under  rule  22,1  objects  that  the 
motion  now  made  should  not  be  beard. 
We  do  not  think  tbe  rule  should  be  inter- 
preted to  take  from  tbe  appellants  tbe 

>8np.  Ct  Rnle  32  (38  Fac.  Rep.  vli.)  provides 
that  all  technical  motions  tending  to  prevent  the 
hearing  of  the  cause  upon  its  merits  must  be  made 
and  plainly  stated  in  the  respondent's  brief,  and 
will  be  heard  at  the  time  toe  erase  is  assigned 
upon  the  calendar,  eta 


right  to  control  tbelr  case,  and  tbemotioa 
is  therefore  granted. 

Anders,  C.  J.,  and  Dunbab,  Scott,  and 
Hott,  JJ.,  concur. 


"~~~~  (4  Wash.  1) 

Chapin  t.  Boreb  St  at.* 

(Supreme  Court  oj  WiuSiingUm.   Marcli  1, 1881) 
LsTT  or  Execution — Claims  or  Third  Paktiu— 

FLBADINO— BVIDBNCB— BSCOBD  ON  AFPBAI. 

1.  Code,  o.  88,  fi  850,  862-854,  provide  tbat 
when  any  other  peruon  than  the  juagment  debt- 
or ahaU  claim  property  levied  on  he  shall 
make  an  affidavit  that  the  property  is  his,  and 
give  the  sheriff  a  bond  to  appear  at  the  next 
term  of  the  district  court;  that  the  sherlft  shall 
return  the  affidavit  and  bond  to  the  clerk  of 
such  court,  and  the  clerk  shall  place  the  same  on 
his  trial  docket;  that  the  persfon  olaimiaK  the 
property  shall  be  plaintiff,  and  the  sheriff  and 
execution  creditor  defendants,  field,  that  no 
pleading  other  than  theaffldavlt  la  contemplated, 
and  that  an  answer  la  not  required  is  tbe  pro- 
ceeding. 

3.  In  such  proceedings,  where  plaintHTs 
claim  was  based  on  a  bill  of  sale,  which  was  ad- 
mitted in  evidence,  but  judgment  was  entered 
against  him  on  the  ground  that  the  bill  was  void 
on  its  faoe,  and  no  steps  were  taken  to  have  any 
statement  of  facts  or  bill  of  exceptions  settled, 
defendants  were  entitled  to  have  tbe  bill  of  sale 
stricken  from  tbe  transcript  on  appeal  as  not  a 
part  of  the  record. 

Appeal  from  superior  court.  King  coon- 
ty ;  I.  J.  LicHTKNHERO,  Jndge. 

Proceeding  by  Herman  Chapin  against 
D.  M.  Bokee  and  J.  H.  McGraw  to  recover 
certain  personal  property.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  ^• 
firmed. 

dale.  Fay  &  Henderson,  for  appellant, 
Preston,  Varr  A  Preston,  for  respondents. 

Scott,  J.  The  respondent  D.  M.  Bokee 
brought  suit  against  one  Thomas  F.  Rob- 
ertson and  obtained  a  judgment  for  9686.- 
06.  An  execution  issued  I  hereon,  and 
was,  on  December  6,  1890,  placed  in  the 
hands  of  tbe  respondent  John  H.  McGraw, 
then  sheriff  of  King  county,  for  levy. 
The  said  sheriff,  by  virtue  of  said  writ,  on 
December  6, 1890,  levied  on  certain  lumber 
and  matrrlals  situated  in  a  certain  lum- 
ber yard  in  King  county,  known  as  the 
"West  Seattle  Lumber  Yard."  The  sale 
of  this  property  under  said  levy  was  ad- 
vertised for  December  16,  1890.  On  De- 
cember 13,  1890,  tbe  appellant  Herman 
Chapin  filed  his  affidavit  under  chapter 
83  of  the  Code  of  Washington,  setting 
forth  that  he  was  the  owner  and  Inposees- 
sion  of  said  property  under  and  by  vlrtae 
of  a  bill  of  sale  duly  ex>!cuted  by  said  Rob- 
ertson on  October  25, 1890,  the  same  being 
recorded  on  tbe  same  day  in  tbe  auditor's 
office  of  King  county  in  tbe  proper  record 
book,  and  reciting  tbe  said  levy,  etc.. 
making  bis  formal  claim  to  said  property 
and  the  possession  of  it,  and  claiming 
tbat  Buid  sheriff  bad  no  right  whatever 
to  levy  upon  said  property,  and  with  said 
affidavit  appellant  submitted  tbe  bond 
required  in  such  cases.  On  those  facts 
this  matter  regularly  went  before  the 
court  March  8, 1891,  for  trial.  A  jury  was 
waived,  and  tbe  trial  proceeded  before  tbe 

*  Rehearing  pending. 
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court.  Plaintiff  ofiered  the  bill  of  sale 
afuresaid  in  nvldence.  Defendant  object- 
ed to  ItB  admlsaioo  on  the  ground  tbat  It 
was  Immaterial,  and  in  yiolatiouof  tbe 
statutes  of  tliiH  atate  relating  to  the 
eatatea  of  iuHolvent  debtors,  and  t)epauHe 
It  did  not  include  all  of  Bobertson'H  cred- 
itors generally.  The  bill  of  sale,  however, 
subject  to  these  objections,  was  admitted 
as  evidence  in  the  case.  Plaintiff  rested. 
Defendants  offered  no  eridence, but  moved 
fur  JadKment,  whereupon  tbe  court  ren- 
dered judgment  againHt  tbe  plaintiff  in 
this  special  proceeding  for  tbe  amount  of 
the  former  judgment,  with  interest  and 
rosts,  on  tbe  grounds  tbat  said  bill  of  sale 
was  given  In  contemplation  of  iuRolvency, 
and,  as  sucb,  was  void  on  its  face:  be- 
cause it  did  not  include  all  ths  creditors  of 
ftobertson,  and,  particularly, said  claim  of 
defendant  Bolcee;  and  that  It  was  not  en- 
titled to  be  received  in  evidence. 

The  appellant  took  no  steps  to  have 
any  statement  of  facts  or  bill  of  escep- 
tiuns  settled,  and  tbe  cause  conies  here 
certified  only  by  tbe  clerk  of  tbe  lower 
court.  Tbe  respondents  move  to  strike 
tbe  hill  of  sale  aforesaid  from  tbe  tran- 
script, on  the  ground  that  It  is  no  proper 
part  thereof,  and  could  only  come  here  by 
a  statement  of  facts  or  bill  of  exceptions. 
This  motion  is  well  taken,  and  must  bo 
granted.  There  is  no  statute  autborizini; 
matters  of  evidence  to  be  brought  here  as 
this  document  came,  and  was  none  when 
this  appeal  was  taken.  It  could  form  no 
part  of  tbe  judgn-^nt  roll  or  record  unless 
included  In  a  statement  of  facts  or  bill  ot 
exceptions.  There  is  no  finding  of  fact 
that  such  a  bill  of  sale  was  executed,  but 
it  was  referred  to  as  a  document  purport- 
ing to  be  a  bill  of  sale  as  aforesaid,  and 
the  court  found  tbat  the  objections  to  Its 
admission  were  well  taken,  and,  subse- 
quent to  its  conditional  admission  as 
stated,  be  virtually  ruled  It  out  of  evi- 
dence. 

The  appellant  claims,  and  made  the 
point  helow,  that  he  was  entitled  to  judg- 
ment on  tbe  ground  tbat  the  respondents 
failed  to  deny  tbe  matters  alleged  in  his 
affidavit;  that  without  any  answer  no 
Issue  W98  raised,  and  his  case  stood  con- 
fessed. Tbe  court  held  that  no  answer 
was  necessary,  and  that  tbe  case  stood 
for  tiial  upon  tbe  allegations  of  tbe  aSl- 
davit,  without  any  denial,  and  that  tbe 
plaintiff  in  said  special  proceeding  must 
make  bis  claim  good  by  proof.  The  chap- 
ter rrferred  to  provides:  "Sec.  350.  When 
any  other  person  than  the  judgment 
debtor  shall  claim  property  levied  upon 
or  attnchfd  he  may  have  the  right  to 
demand  and  receive  tbe  same  from  the 
sherlR  or  other  officer  making  tbe  attach- 
ment or  levy  upon  bis  making  aunSldavit 
that  tbe  property  Is  his,  or  that  be  has  a 
right  to  the  immediate  possession  thereof, 
stating  on  oath  the  value  thereof,  and 
living  to  the  sberilf  or  officer  a  bond, 
with  sureties  In  double  the  value  ot  such 
property,  conditioned  that  he  will  appear 
ot  the  next  term  of  tbe  district  court  of 
the  county  in  which  the  property  was 
seized,  which  shall  commence  ten  days  or 
more  after  the  bond  is  accepted  by  the 
flheritf  or  other  officer,  and  make  good  his 


title  to  the  same,  or  tbat  he  will  return 
the  property  or  pay  its  value  to  the  said 
sheriff  or  other  officer."  "Sec.  862.  Tbe 
ofticer  shall  return  tbe  affidavit,  bond,  and 
JustlQcation,  if  any,  to  the  office  of  the 
clerk  of  the  district  court,  and  the  clerk 
shall  place  the  same  upon  bis  trial  docket 
at  tbe  tiist  term  which  shall  commence 
ten  days  or  more  after  it  was  accepted 
by  tbe  sheriff  or  offltter  us  above  provided 
for,  and  it  shall  stand  for  trial  at  tbat 
term.  Sec.  3.53.  The  person  claiming  the 
property  shall  be  plaintiff,  and  the  sheriff 
and  plaintiff  In  tbe  execution  defendants. 
Sec.  354.  If  the  claimant  makes  good  his 
title  to  the  property,  the  bond  shall  be 
canceled ;  if  to  a  portion  thereof,  a  like 
proportion  of  the  bond  shall  be  canceled; 
but  if  he  Rball  not  maintain  his  title,  judg- 
ment shall  be  rendered  against  him  and  bis 
sureties  for  the  value  of  the  property,  or 
for  such  less  amount  as  shall  not  exceed 
the  amount  due  on  tbe  original  execution 
or  attachment."  It  nowhere  makes  pro- 
vision for  any  answer  or  other  pleading. 
It  requires  tbe  claimant  to  appear  and 
make  good  bis  title  to  tbe  property.  It 
provides  that  the  proceeding  may  be  tried 
at  any  time  after  10  days,  and  tbe  general 
provisions  as  to  tbe  time  for  pleading  in 
other  causes  would  not  apply.  It  is  a 
proceeding  somewiiat  summary  in  char- 
acter: and  no  pleadings  other  than  the 
affidavit  mentioned,  if  tbat  is  to  be  con- 
sidered one.  seem  to  have  been  contem- 
plated. It  is  irregular  in  any  view  that 
can  be  taken  of  it.  Doubtless  the  defend- 
ants In  such  proceedings  can  contest  the 
claim,  and  introduce  cvidHnce  to  contra- 
dict the  evidence  of  tbe  plaintiff.  If  it  had 
been  intended  to  require  them  to  file  an 
answer,  most  likely  tbe  plalottff  would 
bave  Iteen  required  to  file  a  complaint, 
and  some  time  would  have  been  specified 
within  which  an  issue  should  bave  been 
form<-d  in  tbis  manner.  It  would  be 
straining  the  rules  ot  pleading  consider- 
ably to  nold  the  affidavit  to  be  a  com- 
plaint. If  the  claimant  had  desired  a 
formal  trial,  be  could  bave  brought  an  ac- 
tion in  replevin,  or  tbe  substituted  one 
provided  by  the  Code,  which  we  bave  held 
in  the  case  of  Scott  v.  McGraw,  29  Pac. 
Rep.  260,  (lately  decided,)  to  be  a  concur- 
rent remed.v  with  the  one  here  instituted. 
The  only  adjudicated  case  upon  stat- 
utory provisions  substantially  like  the 
foregoing,  to  which  our  attention  was 
called,  is  Betton  v.  Willie,  1  Fla.  226.  The 
court  there  lay  stress  upon  the  tact  tbat 
tbe  jury  were  requii-ed  to  be  sworn  to  try 
the  light  of  property,  not  to  try  the  issue. 
Our  statutory  provisions  make  no  men- 
tion of  any  issue,  nor  of  a  trial  by  jury. 
Tbe  right  to  a  jury  trial  ol  such  matters, 
however,  doubtless  exists,  and  the  sole 
question  is,  was  the  claimant  the  owner 
of  the  property  or  entitled  to  its  posses- 
sion ?  We  are  of  the  opinion  that  uo  error 
is  shown  in  the  premises. 

Had  the  bill  of  sale  been  properly 
brought  here,  a  different  holding  might 
have  resulted,  for,  as  at  present  advised, 
we  are  inclined  to  tbe  view  that  a  debtor- 
can  without  fraud  place  his  property  in 
the  hands  of  a  third  party  to  pay  his  in- 
debteduesB,  without  resorting  to  tbe  stat- 
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Utory  proceodingB  relating  to  insolvent 
debtora.  It  might  ba  necesBary  to  show 
by  turtiier  proof  that  aome  atepu  had  been 
taken  to  carry  such  bill  o{  aule  or  aeeign- 
inent  into  effect.  There  was  nothing  In 
the  bill  of  sale  In  this  ease  showing  that 
all  of  the  debtor's  property  was  therel)y 
attempted  to  be  transferred,  and  there 
was  no  proof  upon  the  subject.  Any 
creditor  attacliing  it  would  at  least  be 
bound  to  show  that  the  debtor  had  not 
i-etained  sufflcieut  property  subject  to  ex- 
ecution to  satisfy  his  demand. 

The  plaintiff  moved  for  a  new  trial,  and 
filed  affidavits  setting  forth  certain  mat- 
ters which  he  desired  to  Introduce  in  evi- 
dence which  were  Icnown  to  one  of  bia  at- 
torneys, who  was  sick  and  unable  to  at- 
tend the  trial,  and  of  which  his  attorney 
who  did  try  the  cause  had  no  Icnowledge, 
and  on  the  grounds  of  surprise  and  of 
newly-discovered  evidence,  and  he  assigns 
as  error  the  refusal  uf  the  cuui't  to  grant 
the  same.  But  we  do  not  think  there 
was  any  abuse  of  the  discretion  rnsting  in 
the  court  in  this  respect. 

Judgment  affirmed. 

Anders,  C.  J.,  and  Dcnbab  and  Stiles, 
JJ.,  concur. 


Stimson  Mill  Co.  v.  Board  of  Habbor 
Line  Com'rs. 

(Supreme  Court  of  Washington.    March  3, 1892.) 

HaKBOKS — AUTHOBITT  OF  HaKBOR  CoMMISSIOSEM 
— NaVIOABLE    WaTBRS — POWEBS  OF  ToWNa. 

1.  Under  the  constitutional  and  legislative 
provisions  relating  to  harbors  in  "navigable 
waters, "  the  board  of  harbor  line  commissioners 
have  jurisdiction  over  the  waters  of  Salmon  bay, 
whose  outlet  at  high  tide  is  navigable  to  boats 
of  the  class  that  do  nearly  all  the  transporta- 
tion of  freight  and  passengers  on  the  entire  Puget 
sound,  even  though  at  low  tide  such  outlet  be- 
comes nearly  dry. 

2.  Const,  art.  16,  S  1,  provides  for  the  ap- 
pointment of  commissioners  to  establish  harbor 
lines  in  navigable  waters  lying  in  front  of  "cities, " 
and  section  3  provides  that  "municipal  corpora- 
tions" shall  have  the  right  to  extend  their  streets 
over  the  intervening  tide  lands,  to  and  across  the 
area  reserved,  "as  herein  provided."  Held,  that 
the  word  "cities"  includes  towns. 

Appeal  from  superior  court,  King  coun- 
ty ;  1.  J.  LicHTENBERU,  Judge. 

Proceedings  on  the  relation  ol  the  Stim- 
Bon  Mill  Company  for  a  writ  of  prohibi- 
tion to  W.  F.  Prasser,  Eugene  Semple, 
Frank  H.  Kichards,  H.  F.  Garretson,  and 
D.  C.  Guernsey,  as  the  board  of  harlior  line 
commissioners.  From  a  Judgment  for 
the  relator,  defendants  appeal.  Reversed, 
with  Instructions  to  dismiss  the  proceed- 
ings. 

Wiley,  Hale  &  Scott  and  Eup;ene  Satople, 
for  appellants.  Thomas  Burke,  (Burke, 
ShepaidA  iVoorfs, of  counsel,)  for  respond- 
ent. 

HoYT,  J.  The  more  Important  ques- 
tions presented  by  this  record  are  the  same 
as  those  decided  by  this  court  In  the  case 
of  Harbor  Line  Com'rs  v.  State,  2  Wash. 
St.  530,  27  Phc.  Rep.  550.  They  are  of  such 
importance  to  the  welfare  of  the  state 
that,  notwithstanding  that  fact,  we 
Btaoald  be  willing  to  re-examine  them,  had 


not  said  case  been  appealed  to  the  supreme 
court  of  the  United  States,  where  a  speedy 
and  final  determination  thereof  will  be 
had ;  but,  as  such  is  the  case,  a  further  dis- 
cussion of  said  questions  here  would  be  of 
little  value.  We  shall  therefore  content 
ourselves  with  an  examination  of  the 
questions  presented  by  this  record  which 
are  different  from  those  decided  In  that 
case. 

One  of  these  is  purely  a  question  of  fact. 
It  is  claimed  by  the  respondent  that  the 
affidavit  which  was  the  foundation  of  the 
proceeding  showed  that  the  appellants 
were  about  to  include  within  the  harbor 
lines  to  be  established  by  them  portions 
of  Its  upland  property,  and  that  for  that 
reason,  if  for  no  other,  the  court  below 
rightfully  granted  the  writ.  There  are 
some  expressions  in  said  affidavit  which 
tend  to  support  this  contention,  but  wlien 
we  take  it  altogether,  and  construe  it,  as 
wethiuk  we  ought,  most  strongly  against 
the  party  presenting  it,  it  fails  to  sustain 
this  contention  of  respondent;  and,  even 
if  there  were  some  statements  therein 
which  might  be  construed  as  thus  cod- 
tended,  we  do  not  think  they  should  con- 
trol the  decision  of  this  case,  in  the  face  of 
the  statement  by  appellants  that  they 
concede  that  they  have  no  power  to  in- 
clude said  property  within  such  harbor 
lines.  Besides,  under  the  decision  in  thr 
case  above  cited,  the  attempt  to  inclnde 
even  portions  of  the  upland  within  the 
harbor  line  could  not  be  prevented  by  the 
writ  of  prohibition. 

The  nest  question  is  one  of  mixed  fact 
and  law.  The  facts,  however,  are  not 
made  to  appear  from  the  affidavit,  or 
other  portions  of  the  record,  and,  if  before 
this  court  at  all,  are  here  by  agreement  of 
counsel  upon  the  argument,  or  bytbeja- 
dicial  notice  which  this  court  must  take  of 
Salmon  bay.  If  we  consider  them  pmp- 
erly  before  us,  it  appears  that  said  bay 
has  only  a  narrow  mouth  or  outlet,  which 
goes  dry  or  nearly  dry  at  low  water,  at 
which  time  the  water  In  the  bay  covers 
only  a  limited  portion  thereof,  in  the  shape 
of  an  inclosed  lake  in  the  center.  At  high 
water,  however,  said  bay  and  sucli  outlet 
are  navigable  to  boats  of  the  clasH  which 
do  nearly  all  the  transportation  of  freight 
and  passengers  on  the  entire  Pug^t  sound. 
Under  these  circumstances,  we  think  a  fair 
construction  of  the  constitutional  and 
legislative  provisions  upon  the  subject  au- 
thorizes the  harbor  line  commissioners  to 
extend  their  jurisdiction  over  the  waters 
in  said  bay.  If  we  were  to  hold  that,  be- 
cause said  bay  was  not  navigable  at  low 
water,  it  did  not  come  within  the  defini- 
tion of  "'navigable  waters,"  as  defined  by 
the  constitution  and  legislation  relative 
to  the  duties  of  the  harbor  line  commis- 
sioners, the  usefulness  of  that  body  would 
be  very  much  interfered  with.  If  it  is  not 
navigable  for  the  reasons  stated,  it  would 
follow  that  the  navigable  portion  of  any 
of  the  waters  of  the  sound  extended  only 
to  low  water.  Such,  at  least,  secnis  to  ns 
the  necessary  result  of  such  a  bolding.and. 
If  we  were  to  hold  this  latter  proposition 
to  be  true,  the  board  of  harbor  line  com- 
missioners had  better  be  dissolved  at  once. 

The  other  new  question  presented  Is  as 
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to  the  jarisdiction  of  Raid  board  to  estab- 
lish harbor  llnps  in  navigable  waters  In 
tront  ot  a  "town,"  as  dlBtlngulsbed  from 
"city."  It  is  conceded  tiiat  Ballard,  In 
front  of  which  the  proposed  line  was 
about  tobeestablished,  is  an  "incorporat- 
ed town."  but  that  it  is  not  a  "city," 
-vvithin  the  restricted  and  technical  mean- 
ing of  such  word.  Upon  these  facts  It  is 
contended  by  respondent  that  said  board 
have  no  right  to  establish  harbor  lines  in 
front  thereof;  its  contention  in  this  rej^ard 
belnff  that  the  constitution  has  only  pro- 
vlde<i  for  the  Inrtsdlction  of  said  board  In 
front  of  cities.  Tbis  contention  is  denied 
by  appellants,  and  we  are  therefore  called 
upon  to  e:(ninlne  the  qnestion.  If  the  only 
exprexslun  in  the  constitution  was  that  In 
the  flrst  section  of  article  15,i  there  would 
be  much  force  In  the  argument  presented 
by  tlie  respondent;  but  when  such  section 
is  constnipd  in  the  llghtof  section  3  of  said 
article,  and  of  other  provisions  of  the  con- 
stitntlon,  it  seems  to  us  that  this  narrow 
and  technical  construction  of  the  word 
"city"  cannot  be  sustained.  Said  section 
3  is  certainly  broad  enough  to  cover  towns 
as  well  as  cities,  and  we  thinlc  Chat  the 
language  thereof,  having  been  used  in  im- 
mediate connection  with  that  In  which  the 
word  "city"  occurs,  shows  clearly  the  In- 
tention of  the  constitution  makers  to 
broaden  the  definition  of  said  word  so 
that  It  might  include  towns.  And  we  can- 
not agree  with  the  contention  of  the  re- 
spondent that  it  will  follow  that  such 
word  wonld  also  inelnde  a  county  or 
school  district;  for  while  it  is  true  that, 
in  a  certain  sense,  these  may  be  munk-lpal 
corporations,  yet  they  are  not  such  In  the 
same  sense  that  cities  and  towns  are.  Be- 
sides, said  section  3  clearly  shows  that 
the  monlclpnl  corporations  there  referred 
to  are  only  those  which  have  power  to  lay 
out  streets.  In  the  legislation  had  upon 
the  subject  under  such  constitutional 
provisions  it  is  manifest  that  the  legis- 
lature intended  that  the  jurisdiction  of 
said  board  should  extend  to  the  waters  in 
tront  of  towns  as  well  as  cities.  This  is 
evident  from  the  whole  scope  of  the  legis- 
lation, and  it  is  not  necessary  to  point 
out  the  particular  clauses  which  tend  to 
show  such  intention.  To  hold  that  the 
constitution  maljei-s  and  the  legislature 
Intended  to  draw  the  line  strictly,  as  be- 
tween cities  and  towns,  as  technically  un- 
derstood, would  be  to  convict  them  of  an 
absurdity.  Under  the  system  for  the  cre- 
ation of  municipal  corporations  existing 
in  most  of  the  states  of  the  Union,  there 
was  DO  well-defined  lineot  demarlcation  as 
between  cities,  as  such,  and  towns.  Un- 
der such  system,  the  nature  of  the  charter 
of  a  municipal  corporation  did  not  depend 
upon  the  number  of  Inhabitants  thereof, 
but  upon  the  will  of  the  legislature,  which 
usually  reflected  the  choice  of  the  people  ot 
such  corporation;  and  it  was  not  an  in- 
frequent occurrence  to  find  a  body  of  peo- 


>  tSectionl  provides  for  the  appointment  of  eom- 
missioners  to  establish  harbor  liuw  in  front  of 
"cities,"  and  section  3  provides  that  "municipal 
corporations"  shall  have  the  right  to  extend  tbelr 
streets  over  the  Intervening  tide  lands,  to  and 
ncross  the  area  reserved,  as  herein  provided. 


pie  governed  by  a  charter  confenintr  aJl 
the  powers  of  a  city  in  the  strictest  sense, 
while  In  the  immediate!  vicinity  might  be 
found  another  body  of  people  of  double 
tbe  number,  whose  charter  of  incorpora-- 
tlon  conferred  only  such  powers  as  were 
usually  incident  to  towns;  bo  that  if  the 
strict  and  technical  interpretation  of  these 
words,  as  used  before  the  constitution 
was  adopted,  should  obtain,  and  it  be 
held  that  the  harbor  line  commissioners 
had  authority  In  relation  to  cities,  but 
did  not  have  as  to  towns,  It  might  happen 
that  their  jurisdiction  would  extend  in  one 
case  over  a  certain  body  of  people  as  a 
municipal  corporation,  while  in  another 
and  similar  case  a  body  of  people  much 
larger  wonld  be  deprived  of  tbe  protection 
of  such  board.  It  seems  so  clear  to  us 
that  the  word  "city  "  cannot  be  construed 
as  contended  for  by  the  respondent  that 
we  shall  say  nothing  farther  on  the  sut>' 
Ject.  We  would  cite,  however,  two  cases 
which,  although  not  exactly  in  point  in 
all  respects,  seem  to  us  to  be  decisive  of 
the  principle  involved  In  this  cane.  People 
V.  Stephens,  62  Pal.  236;  Van  Riper  v.  Par- 
sons, 40  N.  J.  Law,  4.  It  will  be  seen  from 
the  above  discussion  that  the  new  points 
presented  by  this  record  are  not  sufficient 
to  take  thiscase  out  of  the  rule  announced 
in  the  case  of  Harbor  LineCom'ra  v.,State, 
above  cited.  Tbe  judgment  of  the  court 
below  must  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss 
the  proceeding. 


Anders,  C. 
J  J.,  concur, 
result. 


,1.,  and  DrNBAit  and  Scott, 
Stiles,  J.,  concurs  in  tbe 


Statb  v.  Womack  et  al.^  ' 
(Sitpreme  Court  of  Wiwhlngton.  March  7, 1893.) 
Bribekt — IvDiCTMEVT— Board  or  Educatios. 
1.  An  indictment  for  conspiring  to  bribe  a 
mcmbor  of  tho  board  of  education  charged  that 
defpndants  did  "then  and  there  conspire  together 
to  tempt,  seduce,  bribe,  and  corrupt  said"  mem- 
t)er  "by  then  and  there  offering  to  pay"  bim 
C5,U00,  "all  of  which"  defendanU  "did  and  per- 
formed to  unlawfully  and  corruptly  induce,  in- 
fluence, and  bi'ibo  said"  member.  Held,  that 
tho  antecedent  of  "did  and  performed"  was  the 
offering  to  pay,  not  the  conspiring,  and  thai  the 
indictment  charged   the  commission  of  a  crime. 

3.  A  member  of  the  board  of  education  is  an 
executive  oBlcer,  and  comes  within  tho  meaning 
of  Code  1881,  ii  879,  880,  which  provides  a  pun- 
ishment for  attempting  to  bribe  an  executive  offi- 
cer. 

.  3.  Tbe  constitutional  provision  as  to  what 
constitutes  the  executi^o  department  of  the  state 
does  not  limit  the  executive  ofBcers  of  the  state 
to  those  mentioned  in  such  provision. 

4.  A  board  of  education  has  the  authority  to 
reconsider  a  vote  during  the  some  session  at 
which  the  original  vote  was  taken. 

Appeal  from  superior  court,  Thurston 
county;  F.  Campbell,  Judge. 

Indictment  against  J.  W.  Womack.  R. 
L  Edwards,  M.  C.  Sullivan,  and  (!.  O. 
Eames  for  attempting  to  bribe  a  member 
of  the  state  board  of  education.  From 
a  judgment  sustaining  a  demurrer  to  the 
Indictment,  the  state  appeals.    Reversed. 

Chas.  H.  Ayer,  Co.  Atty.,  and  W.  A.  Reyn- 

'Rehearing  pending. 
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olda,  tor  the  State.    Calkins,  Sbaekleford 
<£  Calkins,  for  reapimdenta. 

DiTNBAB,  J.  Under  the  provisions  ol 
•.napter  12  of  the  Laws  of  188»-90,  ap- 
proved March  27,  1890,  and  which,  by 
reason  of  the  emergency  clause,  went  Into 
effect  upon  its  approval,  the  governor  ap- 
pointed  four  persons,  who,  toKetber  with 
the  Buperlutendent  of  public  instruction, 
were  to  be  denominated  the  "  Hoard  of 
Education  of  the  State."  Amone  other 
things,  it  was  made  tlie  duty  of  the  board 
at  their  first  regular  meeting  in  June,  1890, 
to  adopt  a  uniform  series  of  text-books 
for  the  use  of  the  common  schools  of  the 
state,  and  to  enter  into  a  contract  with 
the  publishers  to  supply  the  same.  In  ac- 
cordance with  the  provisions  of  the  act, 
the  board  met,  and  proceeded  to  adopt 
certain  schoolbooks  for  the  state.  Prior, 
however,  to  entering  into  a  contract  with 
the  publishers  of  the  books  adopted,  and 
at  the  same  meeting,  the  alleged  attempt 
to  bribe  one  of  the  board,  to  wit.  L.  H. 
jLeacb,  was  made,  and  an  indictment  was 
found  against  the  defendants  herein  for 
the  crime  of  an  attempt  to  bribe.  The 
indictment  was  demurred  to,  and  the  de- 
murrer was  sustained,  and  the  state  bus 
brought  the  case  here  on  appeal. 

The  body  of  the  indictment  is  as  fol- 
lows: "J.  W.  Womack,  B.  L.Edwards, 
M.  v..  Sullivan,  and  C.  O.  Eames  are  ac- 
cused by  the  grand  jury  uf  the  state  of 
Washington  for  the  county  of  Thurston, 
by  this  indictment,  of  the  crime  of  at- 
tempting tu  bribe  a  member  of  th3  state 
board  of  education  of  the  state  of  Wash- 
ington, committed  as  follows:  That 
heretofore,  to  wit,  on  the  9th  day  of  June, 
1890,  in  said  Thurston  county,  state  of 
Washington.  L.  H.  Leach  was  a  duly 
appointed,  quallfled,  and  acting  member 
of  the  state  board  of  education  for  the 
state  of  Washington,  and  was  then  and 
there  engaged  with  the  said  board  of  edu- 
4.*ation  in  holding  the  lirst  regular  meeting 
in  June,  1890,  of  said  board  of  education 
in  the  capital  of  said  state,  to  wit,  Oiym- 
pia,  Thurston  county,  state  of  Washing- 
ton ;  and  said  L.  H.  Leach,  as  a  member 
of  and  with  tiald  board  of  education,  then 
jind  there  had  under  consideration  and  for 
the  action  of  said  board  of  education  the 
adoption  of  a  uniform  series  of  text-books 
for  the  use  of  the  common  schools.  Includ- 
ing graded  schools, throughout snid state; 
and  that  J.  W.  Womack,  R.  L.  Edwards, 
M.  C.  Sullivan,  and  C.  O.  Eames,  then  and 
there  well  knowing  the  premises,  did  then 
and  there  unlawfully,  wickedly,  and  cor- 
ruptly contrive  and  conspire  together  to 
"tempt,  seduce,  bribe,  and  corrupt  said  L. 
H.  Leach,  so  being  then  and  thereengaged 
In  his  said  official  duties  with  said  board 
of  education,  in  adopting  a  uniform  series 
of  text-books  for  the  use  of  the  common 
schools,  including  graded  common  schools, 
throughout  said  state,  to  prostitute, 
abuse,  and  unlawfully  betray  his  said 
trust,  and  violate  his  duty  as  a  member 
.of  said  board  of  education,  to  act  in  his 
suid  official  capacity  with  partiality  and 
favor,  by  then  and  there  offering  to  pay 
said  L.  U.  Leach,  fire  thousand  dollars; 
aU  of  which  said  J.  W.  Womack,  R.  L.  Ed- 


wards, M.  C.  Sullivan,  and  C.  O.  Eames 
then  and  there  did  and  performed  to  au- 
la tvfnlly  and  corruptly  Induce,  influence, 
and  bribe  said  L.  H.  Leach,  in  bis  said 
capacity  and  character  as  member  of  said 
board  of  education,  corruptly  and  unlaw- 
fully to  exercise  and  perform  the  duty  so 
vested  in  him  assucb  member  of  said  board 
with  partiality  and  fav<»r,  by  then  and 
there  moving  and  voting  for  a  resolution 
reconsidering  a  vote  theretofore  bad  by 
said  board,  by  which  certain  text-books 
had  been  adopted  by  said  board,  to  wit, 
Wentworth's  Arithmetics  and  Franklyu's 
Readers,  and  to  move  and  vote  lor  a  res- 
olution adopting  by  said  board  certain 
other  text-books,  to  wit,  Barnes'  Readers 
and  White's  or  Robinson's  Arithmetics, 
which  latter  books  said  J.  W.  Womack, 
R.  L.  Edwards,  M.  C.  Sullivan,  and  0.  O. 
Eames  were  then  and  there  Interested  in 
procuring  said  board  of  education  to  adopt 
as  text-books  for  the  use  of  the  common 
schools,  including  graded  common  schools, 
throughout  said  state."  It  is  alleged  by 
the  defendants  that  the  Indictment  Is  bad, 
because  (1)  it  does  not  state  that  any 
crime  was  committed;  (2)  the  officers  of 
the  board  are  not  included  or  contemplat- 
ed by  our  statute  on  bribery;  and  (3)  that 
the  board  of  education,  having  once 
passed  a  resolution  adopting  a  series  of 
schoolbooks  for  the  use  of  the  public 
schools  of  the  state,  coald  not  legally  recon- 
sider the  vote,  or  rescind  their  action; 
while  the  appellant  contends  that  the 
indictment  Is  sufficient  to  sustain  a  ver- 
dict for  an  attempt  to  bribe,  and  that, 
in  any  event,  the  indlctmentchargesa  con- 
spirncy,  and  that  in  charging  a  conspiracy 
it  la  not  necessary  to  charge  any  overt 
acts.  But  it  is  not  necessary  for  us  to 
discuss  the  last  contention  of  appellant, 
for  we  think  the  Indictment  as  a  whole, 
submitted  to  a  fair  construction,  show» 
it  to  be  sufficient  to  maintain  the  crime 
named  in  the  charge,  viz.,  an  attempt  to 
bribe.    The  statute  (Code  1881,  §§  879,  880) 

Provides  that  "every  person  who  shall 
rlbe  or  attempt  to  bribe,  or  offer  any 
present,  bribe,  or  reward  to  any  judge, 
justice  of  the  peace,  juror,  commissioner, 
referee,  auditor,  arbitrator,  or  person 
summoned  as  a  juror,  or  to  any  executive, 
judicial,  or  ministerial  officer,  or  member 
of  ttie  legislature,  for  the  purpose  of 
influencing  him  in  the  exercise  of  any  of 
the  powers  in  him  vested  for  the  pfrform- 
ance  of  any  duty  of  him  required,  shall,  on 
conviction  thereof,  be  Imprisoned  In  the 
county  jail  any  length  of  time  not  exceed- 
ing one  year,  and  fined  in  any  sum  not 
exceeding  two  thousand  dollars,  or  fined 
only."  What  does  this  indictment  charge? 
Setting  up  the  material  portions,  and 
eliminating  that  which  is  immaterial, 
we  get  at  the  substantive  charge  by  the 
following  words:  "Did  then  and  there 
conspire  together  to  tempt,  seduce,  bribe, 
and  corrupt  said  L.  M.  Leach,  by  then 
and  there  offering  to  pay  said  L.  H.  Leach 
five  thousand  dollars."  It  Is  claimed  that 
the  words  "then  and  there  offered  to  pay, " 
etc.,  simply  described  the  manner  of  the 
conspiring,  instead  of  asserting  that  the 
money  was  offered  to  Leach.  But  an 
Indictment,  like  every  other  written  in- 
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stmment,  must  be  construed  with  refer- 
ence to  the  whole  indictment,  and  not  to 
segregated  or  detached  portions  and 
statements;  and,  while  the  language 
employed  might  posslbl)'  be  tortured  into 
this  meaning,  considering  them  with  ref- 
erence to  the  language  preceding  and  fol- 
lowing, It  Is  not  the  natural  coustructlon. 
Follow  the  above  words  by  the  following 
sentence:  "All  of  which  said  J.  W.  Womack, 
K.  L.  Edwards,  M.  C.  SulllTan,  and  C.  O. 
Eanies  then  and  there  did  and  performed 
to  unlawfully  and  corruptly  induce,  influ- 
ence, and  bribe  said  L.  U.  Leach," etc. 
The  obvious  antecedent  of  "did  and  per- 
formed "  was  the  offering  to  pay,  and  not 
the  conspiring  together.  They  could  con 
spire  together  without  doing  any  over, 
acts,  and  in  an  indictment  for  consplrac:' 
all  that  would  be  necessary  to  chargt- 
would  be  the  conspiracy,  and  when  they 
do  something  it  is  an  addition  to  the 
conspiracy,  and  the  recital  of  that  some- 
thing cannot  be  held  to  be  descriptive  of 
the  conspiracy.  The  use  of  the  participle 
in  cliarglug  the  act  Is  probably  not  as 
commendable  a  practice  as  Is  the  use  of 
the  verb;  hut  it  Is  In  common  use,  and  no 
court,  we  thinlc.  has  ever  held  an  indict- 
ment bad  because  that  form  of  speech 
was  employed.  By  onr  statute  many  of 
the  technicalities  and  cobwebs  and  mysti- 
cisms of  the  common  law  have  been  swept 
away,  as  well  in  criminal  as  in  civil  plead- 
ing, and  more  liberal  and  common-sense 
rules  of  construction  are  to  b«  applied  to 
indictments.  Of  course,  words  and  sen- 
tences are  to  bo  construed  with  reference 
to  well-understood  legal  meaning,  the 
same  now  as  before  the  Code;  and  defend- 
ants charged  with  crime  must  be  just  as 
legally  convicted,  and  their  rights  be  just 
as  sacredly  protected  ;  but  it  is  their  sub 
Btantial  rights  which thelawnow regards, 
and  it  refuses  to  allow  defendants  charged 
with  crime  to  escape  from  a  trial  on  the 
merits  by  reason  of  omission  of  some 
particular  form  of  words,  the  useof  which, 
in  any  other  branch  of  business,  has  been 
obsolete  for  the  last  100  years.  In  other 
words,  an  indictment  under  the  Code,  In- 
flteud  of  being  an  artificial  something, 
separate  and  distinct  In  its  nature,  and 
surrounded  by  embarrassing  technicalities, 
is  a  plain  statement,  in  ordinary  and 
concise  languaKe.of  afactor  state  of  facts. 
Or,  as  was  forcibly  expressed  by  Chief  Jus- 
tice Grkkne  in  Leonard  v.  Territory,  2 
Wash.  T.  3»8,  7  Pnc.  Rep.  872:  **  From  the 
statutory  provisions  we  gather  that  our 
courts,  and  defendants  in  the  courts,  are 
to  view  indictments  through  the  simple 
atmosphere  of  common  sense,  and  not 
through  the  line-multiplying  spectroscope 
of  the  common  law."  It  Is  true  that  un- 
der the  provisions  of  the  Code  the  Indict- 
ment must  be  direct  and  certain  as  regards 
the  crime  charged,  and  the  particular  cir- 
cumstances of  tbe  crime  charged,  when 
they  are  necessary  to  constitute  a  com- 
plete crime;  and,  while  we  think  this  In- 
dictment meets  this  requirement  standing 
alone,  yet  that  provision  must  be  con> 
stmed  Id  connection  with  a  subsequent 
section,  which  provides  that  the  indict- 
ment is  sofHcient  if,"  among  other  qualifl- 
cations,  it  can  be  understood  therefrom 


that  tbe  act  or  omission  charged  as  tbe 
crime  is  clearly  and  distinctly  set  forth  In 
ordinary  and  concise  language,  witbont 
repetition,  and  In  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  intended."  Tbe  real  ob- 
ject of  an  indictment  Is  brought  out  in  the 
last  sentence.  An  indictment  can  have  no 
other  use  than  to  inform  the  defendant 
of  what  crime  he  is  charged,  so  that  he 
may  prepare  his  defense.  When  it  does 
not  do  this  the  defendant  should  not  be 
forced  to  trial:  but  when  it  doessoinform 
him  it  has  fulfilled  its  mission.  Would 
any  one  have  the  hardihood  to  say  that 
Edwards  and  Sullivan  and  Eames,  con- 
ceding them  to  be  men  of  common  sense, 
were  not  able  to  understand  from  this 
indictment,  when  they  read  it,  that  they 
were  charged  with  attempt  to  bribe 
Jjcach  to  move  for  a  resolution  to  recon- 
sider a  certain  vote  of  the  board  of  educa- 
tion by  offering  to  pay  him  f5,000.  We 
think  not,  and  must  therefore  conclude 
that  the  Indictment  is  sufficient. 

It  is  also  contended  by  the  resoondents 
that,  the  state  constitution  having  pro- 
Tided  who  shall  be  the  executive  officers 
of  this  state,  no  one  is  subject  to  indict- 
ment under  the  Code  tor  offering  to  bribe 
any  other  officer  excepting  those  named; 
that  the  constitution  repeals  the  law  as 
to  all  executive  ofHcers  excepting  the  gov- 
ernor, lieutenant  governor,  secretary  of 
state,  treusurer,  auditor,  superintendent 
of  public  Instruction,  and  commissioner  of 
public  lands.  If  this  were  true,  we  are  in- 
ciiued  to  think  the  indictment  is  sufflcient 
to  put  the  defendants  upon  a  trial  for  a 
common-law  offense.  Bribery,  as  defined 
by  the  common  law,  is  the  unlawful  giv- 
ing or  receiving  of  anything  of  valne  in 
corrupt  payment  for  an  official  act  done 
or  to  be  done.  2  Blsh.  Crim.  Law,  (7th 
Ed.1  86.  Greenleaf  generally  defines  "brib- 
ery" as  the  receiving  or  offering  of  any 
undue  reward  by  or  to  any  person  whose 
ordinary  profpnalon  or  business  relates  to 
the  administration  of  public  business,  in 
order  to  influence  his  behavior  in  forcing 
or  inducing  him  to  act  contrary  to  known 
rules  of  honesty  and  integrity.  Onr  atnt- 
ute  has  not  attempted  to  define  the  crime 
of  bribery.  The  most  that  It  has  done,  if 
it  can  be  said  to  have  legislated  upon  the 
subject  at  all,  is  to  assert  that  certain 
acts  constitute  bribery,  and  toflx  the  pen- 
alty for  a  commission  of  those  acts.  This 
statute  has  not  abrogated  or  repealed  the 
common  law  as  to  crimes,  but, on  tbe  con- 
trary, has  recognised  and  adopted  them. 
Of  course,  where  the  crime  is  defined  by 
the  statute,  and  the  punishment  fixed,  as 
many  crimes  are  defined  by  our  laws, 
such  as  murder,  larceny,  assault  and  bat- 
tery, etc.,  the  common  law  is  abrogated 
as  to  that  crime,  but  such,  we  think,  was 
not  tbe  intention  of  the  legls1atu>-e  with 
reference  to  tbe  crime  of  bribery.  But  it 
is  not  necessary  for  ns  to  decide  this  ques- 
tion, as  we  are  of  the  opinion  that  Leach 
was  an  executive  officer  of  the  state,  and 
that  the  statute  in  relation  to  bribery  of 
executive  officers  was  not  repealed  or 
abrogated  by  section  1  of  article  8  of  the 
constitution.  The  constitntlon  does  not, 
in  our  opinion,  undertake   to  limit  the 
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executive  officers  of  the  state  to  the  offi- 
cers mentioned  in  section  1;  and,  con- 
strued in  liarmony  witli  its  otiier  pro- 
visions, especially  with  section  2  or  article 
27,  Scbeduie,  tliat  "all  laws  now  in  force 
in  the  territory  of  Washington,  which 
are  not  repuRnant  to  this  constitution, 
shall  remain  in  force  until  they  expire  by 
their  own  limitation,  or  are  altered  or 
repealed  by  the  legislature,  **  it  will  appear 
that  the  object  of  the  constitution  makers 
was  to  classify  the  executive  departments 
of  the  state,  rather  than  to  exclusively  es- 
tablish its  executive  officers.  The  lan- 
guage of  the  section  is  mandatory.  It 
says:  "The  executive  department  shall 
consist,"  etc.  If  the  contention  of  the  re- 
spondents is  correct,  that  the  intention 
of  the  section  was  to  limit  the  executive 
officers  of  the  state,  their  further  positiou 
that  the  legislature  can  by  subsequent  en- 
actment increase  those  officers  is  unten- 
able; for  the  essence  of  a  constitutional 
provision  is  its  limitation  on  the  power  of 
the  legislature,  and  when  the  constitu- 
tional provision  is  exclusive  in  its  nature 
it  is  supreme,  and  it  is  not  within  the 
power  of  the  legislature  to  vacate  or  alter 
It.  Hence  their  main  contention  would 
force  us  to  the  absurd  conclusion  that  the 
constitution  perpetually  limits  the  execu- 
tive officers  of  the  state  to  the  officers 
mentioned  in  said  section.  No  known  rule 
of  construction  will  justify  such  a  con- 
clusion in  this  case.  Section  1  ot  article  2 
of  the  constitution  of  the  United  States 
provides  that  the  executive  power  ot  the 
United  States  shall  be  vested  in  a  presi- 
dent of  the  United  States  of  America.  Sec- 
tion 8  of  article  3  ot  our  constitution  pro- 
vides that  the  supreme  executive  power  of 
this  state  shall  be  vested  in  the  governor, 
but  the  power  conferred  on  the  president 
by  the  constitution  of  the  United  States 
has  no  qualiflcations.  This  language  is 
fully  as  conclusive  as  the  language  used  In 
section  1  of  article  3  ot  our  constitution, 
but  we  think  it  will  scarcelj'  be  contended 
that  the  framers  of  that  revered  docu- 
ment intended  to  legislate  exclusive  execu- 
tive power  in  the  president  of  the  United 
States,  or  that  they  intended  aught  else 
than  that  the  president  should  be  the 
head  of  the  executive  department.  The 
members  of  this  board  are  certainly  public 
offlcers,  under  any  definition  that  can  be 
found  of  the  term  "public  officer."  Tlie 
departments  of  the  government  provided 
tor  io  our  state  constitution,  like  most 
state  constitutions,  are  divided  into  three 
general  classltications,  viz.,  the  executive, 
judicial,  and  legislative;  and  when  an 
officer  is  appointed  or  elected  under  our 
system  ot  government  he  comes  within 
one  of  these  classes.  Judicial  offices  are 
those  which  relate  to  the  administration  of 
justice,  and  the  term  has  a  meaning  so 
well  and  bo  universally  understood  that 
a  technical  definition  is  entirely  unneces- 
sary. The  legislative  offices  are  as  well 
understood  as  relating  to  the  enactment 
of  laws.  Hence  the  members  of  the  school 
board  appointed  under  the  provisions  ot 
the  act  of  March  27,  1890,  cannot  be  con- 
strued as  either  judicial  or  legislative  offi- 
cers. Something  has  been  said  about  min- 
isterial officers.    A  ministerial  office,  as  de- 


fined by  Bouvier,  is  one  which  tiivcs  the  offi- 
cer no  power,and  nochargreof  thematterto 
be  determined,  but  requires  him  tu  obey  the 
mandates  of  the  superior.  Plainly,  these 
officers  would  not  fall  within  this  classifi- 
cation, even  if  the  theory  of  the  appellant 
is  not  true  that  this  designation  applies 
more  properly  to  a  class  of  acts  that  may 
be  required  of  any  offlcers,  rather  than  to 
a  class  of  officers,  and  that  the  acts  of  any 
officers  in  which  they  have  no  discretion 
are  ministerial.  An  executive  officer, 
however,  is  one  whose  duties  are  mainly 
to  cause  the  laws  to  boexecuted  ;  and  this 
power  is  especially  conferred  upon  this 
board  by  the  second  section  of  the  act 
creating  them.  It  provides  that  the  ad- 
ministration of  the  common-scboul  sys- 
tem shall  l>e  intrusted  to  the  state  sa- 
perintendent  of  public  instruction  and 
the  state  board  of  education,  etc.,  and 
some  other  provisions  for  the  appoint- 
ment of  the  board. 

We  think  there  is  nothing  in  the  conten- 
tion of  the  respondents  that  the  board, 
having  once  passed  a  resolutinn  adopting 
a  uniform  system  of  schoolbooks,  could 
not  legally  reconsider  the  vote,  ur  rescind 
their  action,  and  that  it  was  not  a  crime 
to  offer  to  bribe  an  officer  todo something 
which  the  officer  could  not  legally  do. 
The  case  cited  to  sustain  the  position, 
viz..  State  V.  Board,  33  Ohio  St.  368, 
does  not  seem  to  meet  the  require- 
ments. That  case  was  decided  on  the 
strength  of  a  spe<-ial  statutory  restriction 
on  the  board  of  education,  which  was  as 
follows:  " No  text-book  shall  be  changed 
within  three  years  after  its  adoption, 
without  the  consent  of  three  fourths  of 
the  members  of  the  board  of  educutiou, 
given  at  a  regular  meeting."  etc. ;  and  the 
change  made  by  the  bourd  in  that  in- 
stance had  been  by  a  vote  of  six  to  five,  a 
bare  majority.  Besides,  the  general  rule 
is  that  a  legislative  or  deliberative  body 
of  any  kind  has  power  to  reconsider  any 
of  its  actions.  When  not  regulated  by 
statute,  the  body  has  a  right  to  adopt  its 
own  rules  as  to  the  time  when  recon- 
sideration can  be  moved.  But  we  think 
there  is  no  parliamentary  law  which 
would  prohibit  the  moving  for  a  recon- 
sideration of  a  vote  during  the  same  ses- 
sion at  which  the  original  vote  was  taken. 
Construing  the  indictment  as  a  whole, 
and  the  constitution  as  it  was  evidently 
intended  by  the  framers,  we  think  the  in- 
dictment Is  sufficient,  and  that  the  court 
erred  in  sustainine  the  demurrer.  The 
judgment  will  be  reversed,  and  the  cause 
remanded  to  the  lowercourt,  with  instruc- 
tions to  try  the  cause. 

HoYT  and  Scott,  JJ.,  concur. 


L&DoucsnR  y.  Northern  Pac.  R.  Co. 
(Supreme  C'oitrt  oj  Wnshtoiflton.    March  18, 1898. ) 

ACCIDKKTS   AT  RAILWAY  CrOSSISOB— CONTBIBCTO- 

RT  Neolioence — Evidence. 
In  an  action  against  a  railway  company 
for  Injuries  caused  by  being  struck  by  a  train  of 
defendant  at  a  crossing  in  a  city  it  appeared  that 
the  train  was  behind,  and  mnaing  very  fast, 
and  that  no  bell  or  whistle  was  sounded  until  the 
train  was  ^uite  near  the  crossing,      Flaintiff  tes- 
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tided  that  he  had  crossed  the  track  at  this  place 
often  before;  that  at  all  other  times,  -when  he 
satr  a  train  ap^roachinK,  he  had  always  beard 
them  blow  a  whistle  or  ring  a  bell ;  that  on  the 
day  of  the  accident,  as  he  approached  the  cross- 
ing', he  looked  and  listened  for  a  train,  bnt  saw 
and  heard  none;  that  he  did  not  stop,  but  drove 
on  the  track;  that  he  first  knew  of  the  train 
when  it  whistled,  and  before  he  could  get  off  the 
track  his  wagon  was  struck.  The  evidence  was 
conUiotiDg  as  to  bow  far  one  could  see  a  train 
from  the  road.  It  was  shown  that  on  that  day 
no  sound  of  the  train  could  be  heard  until  the 
whistle  was  blown  for  the  crossing,  but  why 
such  was  the  case  did  not  appear.  Held  that, 
as  a  matter  of  law,  plaintiff  could  not  be  deemed 
iniilty  of  ooDtribntory  negligence.  Stilbs  and 
HoTT,  JJ.,  dissenting. 

Appeal  from  Buperior  conrt,  King  coun- 
ty; T.  J.  HuMEB,  Judge. 

Action  by  Frank  Ladouceur  aRalnst  the 
Northern  Pacific  Railroad  Company. 
From  a  judgment  ot  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

Kilffen,  Kelleher  &  Einoiy,  for  appellant. 
Mitchell,  Asbton  &  Chitpman  and  Andrew 
F,  Burleigh,  tor  respondent. 

Scott,  J.  The  appellant  sued  the  re- 
spondent for  damages  for  injurieti  caused 
by  the  negligence  of  the  railroad  com- 
pan.T.  At  the  close  of  pitiintlft's  testi- 
mony the  conrt  granted  a  motion  for  a 
nonsuit  on  the  ground  that  his  evidence 
showed  that  he  was  negligent,  and  that 
bis  negligence  contributed  to  the  injary. 
The  plaintiff  was  a  youth  21  years  of  age, 
and  at  the  time  he  was  injured  was  driv- 
lug  a  team  and  wagon  on  a  street  in  the 
city  of  Seattle,  and  was  injured  by  a  col- 
lision at  the  public  crossing  with  the  train 
of  defendant,  on  the  afternoon  ot  August 
8. 1890.  The  street  was  a  much  traveled 
public  highway.  The  railroad  runs  north 
and  south,  and  the  street,  rnnning  north- 
west and  southeast,  crosses  it  at  a  sharp 
angle.  The  train  and  plaintiff  were  go- 
ing In  the  same  general  northerly  direc- 
tion towards  the  city.  There  was  testi- 
mony to  show  that  the  plaintiff,  at  the 
close  of  his  day's  work,  between  5  and  6 
o'clock  in  the  aitemoon,  left  a  brickyard 
about  halt  a  mile  from  the  crossing,  and 
from  there  was  driving  home  towards  the 
crossing  at  a  slow  walk.  On  his  wagon 
was  a  low  woodrack.  12  feet  long.  He 
was  seated  on  the  rlghtband  side  ot  the 
woodrack,  between  the  two  wheels, — the 
customary  place  tor  the  driver  ot  a  wagon 
carrying  that  kind  ot  a  rack,  so  that  he 
coald  conveniently  attend  to  the  brake. 
Commencing  at  a  point  about  65  feet  from 
the  track  at  the  crossing  was  a  decline 
extending  down  to  the  crossing.  Before 
this  point  65  feet  from  the  track  is  reached, 
the  view  of  the  track  to  the  south  was 
somewhat  shut  oft  by  buildings  along 
It,  and  the  track  to  the  north  of  the 
crossing  can  be  seen  tor  only  a  few  feet. 
After  beginning  the  descent  of  this  decline, 
the  view,  both  to  the  south  and  to  the 
north,  was  very  limited,  on  account  of 
the  embankments,  and  the  fences  of  the 
railroad,  and  weeds  and  bushes  growing 
along  the  side  of  the  railroad.  It  ap- 
pears by  the  testimony  that  it  was  a 
{r(4ght  train,  behind  time,  and  rnnning  at 
a  high  rate  ot  speed,  which  caused  the  ia- 
.Jary.;  that  no  whistle  was  blown,  or  bell 


rung,  until  it  was  right  at  the  crossing. 
The  speed  ot  the  train  was  so  great  as  to 
excite  comment  from  persons  who  saw  it 
going.  Testimony  to  this  effect  was  ad- 
mitted without  objection.  The  failure  to 
blow  the  whistle  until  within  a  tew  feet 
of  the  crossing  was  also  noticed  by  cer- 
tain employes  of  the  com|.iany,  who  were 
section  hands,  working  iu  the  vicinity, 
and  was  commented  on  by  them  before  it 
was  known  that  any  one  had  been  in- 
jured. The  testimony,  as  a  whole,  it  true, 
showed  culpable  negligence  on  the  part  ot 
the  employes  of  the  railroad  company  in 
charge  of  the  train  in  approaching  so 
dangerous  a  crossing  under  such  a  high 
rate  of  speed,  and  especially  in  not  season- 
ably giving  warning  to  people  who  might 
be  traveling  in  the  vicinity,  by  blowing 
the  whistle  or  ringing  the  bell. 

The  respondent  contends  that  the  plain- 
tiff, before  he  attempted  to  cross  the 
track,  should  have  stopped  to  listen  toi 
the  sound  ot  an  approaching  train;  and, 
failing  to  have  done  so,  he  was  guilty  of 
contributory  negligence,  and  cannot  re- 
cover. This  question  was  twice  before 
the  supreme  court  of  the  territory  in  the 
case  nf  Railroad  Co.  v.  Holmes,  3  Wash. 
T.  202,  14  Pac.  Rep.  tiSS;  3  Wash.  T.  543,  18 
Pac.  Rep.  76.  When  first  before  the  court. 
It  was  held  that  It  was  the  duty  ot  the 
party  Injured  to  have  stopped.  A  petition 
for  a  rehearing  was  granted,  and  later, 
there  having  been  a  change  of  the  mem- 
bers of  the  court  meanwhile,  the  question 
was  decided  otherwise  under  the  facts  ot 
that  case.  There  were  dissenting  opin- 
ions upon  both  hearings.  But  in  theopin- 
ion  last  rendered  the  court  says:  "Thatlt 
may  or  may  not  be  a  party 'sdnt.T  to  stop, 
look,  and  listen  is  dei)endent  on  the  atatna 
of  each  case. "  It  was  conceded  that  there 
might  be  cases  where  it  would  be  a  par- 
ty's duty  to  stop  and  listen,  and  I  am 
well  satisfied  that  such  should  be  the  rule 
under  some  circumstances.  As  to  this 
particular  case,  there  was  testimony  to 
show  that,  extending  from  the  top  of  this 
incline,  which  was  65  feet  distant  from  the 
track,  was  a  strip  of  several  hundred  feet 
in  length,  where  the  road  was  nearly 
level ;  and  there  was  a  conflict  in  the  tes- 
timony as  to  how  far  a  train  could  have 
been  seen  from  this  level  street,  coming 
from  the  south,  some  ot  the  witnesses 
placing  the  distance  at  a  mile  or  so,  others 
at  a  tew  hundred  feet,  and  some  saying  It 
could  be  seen  only  a  little  ways.  It  seems 
the  plaintiff  did  not  look  to  the  south 
while  passing  along  this  strip,  nor  until 
he  started  down  the  incline,  and  here 
again  the  testimony  was  conflicting  as  to 
how  tar  a  train  could  be  seen  coming  from 
thesonth.  There  Is  some  contusion  also 
because  some  of  the  witnesses  spoke  of  the 
distance  the  track  could  be  seen  before  the 
view  was  shut  off  by  shrubbery,  etc.  The 
train,  being  higher  than  the  track,  could 
have  been  seen  for  some  distance  further. 
But  there  was  testimony  to  show  that 
from  no  point  along  this  incline  could  the 
train  be  seen  tor  more  than  two  or  three 
bundred  teet  therefrom.  The  testimony 
ot  the  plaintiff  shows  that  he  had  crossed 
the  railroad  at  this  point  a  good  many 
times  within  the  three  months  immediate> 
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ly  preceding  the  acefdent;  that  whenever 
be  bad  seen  a  train  in  that  vicinity  before, 
be  hud  always  beard  them  ring  a  bell, 
or  blow  a  whistle,  when  they  were  ap- 
proachlDK,  and  beiore  they  got  close  to 
thecroBslDg:  that  he  looked  to  the  south 
for  a  train  while  going  down  the  Incline, 
but  that  hla  view  was  obstructed  by  a 
passing  wagon  ;  that  he  listened  lor  one, 
but  did  not  hear  hd.v,  and  tliat  he  did  not 
fitop;  that  he  looked  to  the  south  again 
when  be  was  about  20  feet  from  the  cross- 
ing, and  could  see  about  175  feet  along  It 
only,  and  that  he  could  not  see,  and  did 
not  hear,  any  train ;  that  be  then  looked 
to  the  north,  and  was  ]nst  about  to  look 
to  the  south  again,  when  the  engine  gave 
the  first  alarm  by  a  danger  whistle;  that 
when  the  whistle  was  first  sounded  tbe 
horses  were  across  the  track,  tbe  wagon 
was  half  way  across  it,  and  he  was  just 
over  the  middle  of  the  track;  that  be  im- 
mediately Htrnck  the  horses,  and  be  was 
Jnst  on  tbe  west  rail  of  the  track,  when 
the  engine  struck  the  rear  end  o(  the  wag- 
on ;  that  be  was  knocked  quite  a  distance, 
had  OUR  of  his  legs  cut  off,  and  received 
other  injuries. 

While  the  testimony  is  uncertain  and 
contradictory  in  some  important  partic- 
olars,  yet,  as  it  appears.  It  Is  a  close  ques- 
tion whether  the  plaintiff  can  escape  the 
charge  of  contributory  negligence.  It  he 
cunld  have  seen  along  the  track  for  a  long 
distance  while  on  the  level  place  before 
going  down  the  incline,  he  certainly  knew 
It,  and  sboaid  have  looked,  especially  aa 
be  could  not  see  an  approaching  train 
from  tbe  southward  for  any  great  dis- 
tance from  the  crosnlng  while  going  down 
the  incline;  and  he  must  have  known  this 
also,  as  his  testimony  shows  he  was  en- 
tirely familiar  with  the  situation  of  the 
track  and  street  in  the  vicinity.  Hlscoun- 
sel  claims  that  the  piaiotiff  did  look  to  the 
southward  for  a  train  while  on  the  level 
space,  but  we  fail  to  find  any  testimony 
to  that  effect  in  the  record.  On  the  other 
hand,  if  he  could  not  have  seen  along  the 
track  but  a  short  distance,  so  there  would 
have  been  no  object  in  looking  while  on 
this  level  place,  he  certainly  should  have 
stopped  and  listened  before  crossing  the 
track,  unless  tbe  situation  was  such  that 
he  could  not  have  beard  a  train  a n.v  ma- 
terial distance  therefrom  If  he  had  stopped. 
If  there  is  ever  a  case  where,  under  other 
ordinary  circumstances,  a  man  shonid 
stop  and  listen,  it  would  be  where  he  was 
unable  to  see  tlie  track,  or  an  approaching 
train, for  morerhan  a  very  short  distance, 
and  had  been  so  unable  to  see  for  some 
time  before  reaching  the  crossing.  But  we 
do  not  think  we  should  say  as  a  matter  of 
law  that  the  plaintiff's  negligence,  if  he 
was  negligent  under  the  circnmstanees, 
contributed  to  the  injury.  Tbe  testimony 
Is  contradictory  as  to  whether  he  could 
have  seen  the  train  from  tbe  level  space,  so 
tbe  question  as  to  whether  he  was  negli- 
gent in  not  looking  while  on  that  place  is 
to  be  determined  upon  the  facts,  which  are 
for  tbe  jory  to  find.  As  to  his  negligence 
In  not  stopping  to  listen  before  attempt- 
ing to  cross,  it  1  s  doubtful  from  tbe  testi- 
mony whetber  be  would  or  could  have 
beard  tbe  train  had  be  done  so.    One  Bed- 


ford, coming  from  the  opposite  direction 
with  a  team  and  wagon, crossed  tbe  track 
jnst  before  the  plaintiff  reached  it.  He 
testified  that  he  passed  tbe  plaintiff  aboat 
40  feet  from  the  track;  that  lie  was  driv- 
ing pretty  fast,  and  said  nothing  to  tbe 
plaintiff  about  the  train  as  he  passed  bim. 
His  horses  sepui  to  have  been  somewhat 
unmanageable.  Tbe  testimony  shows 
that  while  right  on  the  track  a  view  could 
be  obtained  along  it  to  the  southward  for 
nearly  a  mile.  Bedford  says,  as  hecrossed 
the  track  he  saw  the  train  coming,  then 
about  a  half  of  a  mile  away,  but  that  he 
could  not  bear  any  sound  from  it.  It  may 
besaldtbathe  might  have  heard  it  but 
for  tbe  noise  of  his  own  team  and  wugon. 
but  one  Mrs.  Stender  testified  that  slie 
stood  in  the  door  of  her  house  a  short 
distance  from  the  crossing,  where  a  view 
could  be  obtained  of  the  track  to  tbe 
southward  for  some  distance;  tbatsbesaw 
tbe  train  coming  a  half  mile  or  more 
away,  but  could  not  hear  any  sound  from 
it.  and  did  not  hear  any  until  it  whistled 
a  few  feet  from  the  crossing.  It  was  not 
shown  that  this  witness  was  deaf,  or  that 
there  was  any  unusual  noise  bning  made 
which  prevented  her  from  hearing.  Other 
witnesses,  who  were  in  tbe  vicinity  at  tbe 
time,  also  testified  that  they  could  not 
hear  the  train  until  it  whistled,  and  tbat 
a  train  could  not  be  heard  for  any  consid- 
erable distance  at  that  place  unless  tbe 
whistle  was  blown  or  beiirnng;  although 
why  such  was  the  case  was  not  shown. 
What  it  was  that  prevented  the  rumbling 
of  this  train  from  being  heard  does  not  ap- 
pear upon  either  tbe  direct  or  cross  ex- 
amination of  the  witnesses;  and  why  the 
noise  which  it  must  have  made  could  nut 
have  been  heard  while  the  train  was  yet 
a  sufficient  distance  Itrora  tbe  crossing,  to 
have  given  a  timely  warning,  is  to  as  in- 
explicable, unless  it  was  dne  to  the  fact 
that  this  was  a  planked  street,  or,  more 
properly,  a  bridge,  for  some  distance  at 
this  crossing,  and  tbat  a  good  many 
teams  were  passing  over  it  conittantly. 
Whatever  the  noise  was  tbat  prevented 
the  bearing,  if  it  was  temporary  onl.v,  the 
plaintiff  should  have  stopped,  and  waited 
a  reasonable  time  for  it  to  subside,  it  the 
situation  was  such  that  he  could  not  and 
had  not  been  able  to  see  effectually.  But 
this  noise  may  have  been  practically  con- 
tinual, and  of  sufficient  volume  to  prevent 
persons  at  tbat  point  from  hearing  a  train 
unless  the  bell  was  rung  or  the  whistle 
blown;  and  there  is  testimony  to  the  ef- 
fect that,  had  tbe  proper  and  customary 
signals  been  given,  the  same  could  have 
been  heard  without  stopping.  If  the 
teams  were  so  numerous  as  to  make  such 
a  continual  noise  as  would  prevent  the 
ordinary  rumbling  noise  of  the  train  from 
being  heard  while  yet  at  a  safe  distance, 
so  that  it  could  be  avoided,  the  plaintiff 
was  not  called  upon  to  stop  or  wait  at 
all,  as  he  could  not  have  stopped  the  other 
teams  so  that  bemlgbt  listen.  But,  what- 
ever the  inability  to  hear  was  due  to,  wit- 
nesses testified  that  the  train  could  not  be 
heard  unless  the  signals  aforesaid  were 
given ;  and,  If  the  plaintiff  could  not  have 
heard  the  train  if  he  had  stopped,  it  can- 
not well  be  contended  that  be  was  negU- 
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gent  In  not  Btopp!ng.  Tn  nny  event,  hln 
fftllnre  to  do  so  could  notlinvecontribnted 
to  the  Injury,  unleoo  It  muBt  necessarily 
follow  that.  If  he  bad  stopped,  the  train 
woiild  hove  passed  him,  or  come  in  sl^ht 
hefure  he  could  have  started  up,  or  have 
reached  the  crossing.  That  this  would 
have  been  the  case  looks  plausible,  yet  I 
think  It  was  a  question  of  fact  for  the 
jury.  It  was  only  necessary  for  hlin  to 
stop  long  enough  to  listen,  It  necessary  to 
stop  at  all ;  and  It  Is  n  cjaestlon  of  fact  as 
to  how  long  a  time  woald  h8v«  been  re- 
quired for  this  purpose.  The  Jury  might 
have  found  that  stopping  lor  a  very  short 
time  WBH  sufficient  to  enable  one  to  listen, 
and  that  the  plaintiff  might  have  done  so, 
and  then,  not  hearing  the  train,  have 
started  op  quick  enough  to  have  received 
the  injury.  As  It  was.  It  happened  that 
the  train  struck  the  hind  end  of  his 
wagon,  and  it  might  possibly  have  struck 
the  front  end,  or  his  team,  in  the  other 
case,  and  have  caused  him  to  be  injured. 

The  questions  going  to  the  plaintiff's 
negligence  are  so  inseparably  woven  with 
the  facts  ui)on  which  the  testimony  was 
conflicting  that  the  case  should  have  gone 
to  the  Jury.  Without  undertaking  to 
comment  on  themany authoritlesrelntlng 
to  the  granting  of  nonsuits,  it  is  sufficient 
to  say  that  the  rule  as  laid  down  in 
Schofleld  V.  Railway  Co.,  114  U.  8.  018,  6 
Sup.  C't.  Rep.  1125,  Is  a  good  one.  Mr. 
Justice  Blatchford  says:  "It  is  the  set- 
tled law  of  this  court  that  when  the  evi- 
dence given  at  the  trial,  with  all  the  Infer- 
ences which  the  Jury  could  JustiHably  draw 
from  it,  is  Insutflclent  to  support  a  verdict 
for  the  plaintiff,  so  that  such  a  verdict,  if 
returned,  must  be  set  aside,  the  court  Is 
not  bound  to  submit  the  case  to  the  Jury, 
but  may  direct  a  verdict  for  the  defend- 
ant," citing  many  authorities;  and  the 
same  would,  of  course,  warrant  a  nonsuit 
under  our  practice.  But  this  case  does 
not  come  within  that  rule,  and  we  reverse 
the  Judgment,  and  remand  the  cause  for 
trial. 

Andrkb,  C.  .T.  I  am  of  the  opinion  that 
the  testimony  of  the  plaintiff,  appearing 
In  the  record,  if  true,  shows  such  a  state 
of  facts  as  would  not  Justify  the  court  in 
holding,  as  a  conclusion  of  law,  that  he 
was  guilty  of  such  negligence  as  would 
preclude  him  from  recovering  In  this  ac- 
tion. And  whether  the  testimony  was 
true  or  not  was  a  <)uestion  for  the  deter- 
mination of  the  jury.  I  therefore  concur 
in  the  foregoing  opinion  of  Judge  Scott 
that  the  motion  for  a  nonsuit  should  not 
have  been  granted,  and  that  the  Judgment 
should  be  reversed. 

DcNBAR,  J.  1  concur  in  the  result,  be- 
cause from  the  testimony  I  am  not  satis- 
fled  that  the  plaintiS  was  gnilty  of  con- 
tributory negligence. 

(April  15,  1893.) 

Stii.es,  J.,  {dissenting.)  With  all  due 
deference  for  the  result  deduced  by  my 
brethren  from  the  facte  of  this  case,  and  to 
the  argument  in  the  course  of  whicli  they 
reach  It,  I  am  constrained  to  say  that,  in 
my  Judgment,  the  logical  result  of  the  ar- 
v.29p.no.l3— 60 


goment  as  well  as  the  facts  should  he  an 
affirmance  of  the  Judgment  of  the  superior 
court  sustaining  the  motion  for  a  nonsuit, 
rather  that  a  reversal.  It  is  clear  from 
the  evidence  that  theappellant  was  gross- 
ly in  fault.  He  drove  his  team  at  a  pace 
not  exceeding  two  miles  an  hour  along  a 
road  parallel  to,  and  not  more  than  80 
feet  from,  the  railroad  track,  with  his  face 
awa.y  from  the  track,  and  euuld  not  at 
any  time,  when  he  was  within SOto  100  feet 
of  the  crossing,  have  looked  to  the  south- 
ward, whence  the  train  which  injured  him 
came.  It  was  said  that  the  train  was 
going  very  fast,  perhaps  at  the  rate  of  'iO 
miles  an  hour.  If  so,  while  appellant  was 
traveling  176  feet  the  train  would  move  & 
half  a  mile,  and  when  be  was  within  90 
feet  of  the  crossing  the  train  was' within  a 
quarter  of  a  mile  from  him.  Every  wit- 
ness admits  that  90  feet  from  the  crossing 
placed  appellant  oo  the  top  of  the  little  hill 
alongside  of  and  within  30  feet  from  the 
track,  and  that  the  train  could  easily  have 
been  seen  from  a  quarter  to  a  half  a  mile 
to  the  south  of  that  point.  Had  he 
turned  his  head  in  that  direction  at  any 
time,  he  must  have  seen  It, even  if  lie  could 
not  hear  It,  which  is  almost  an  impossible 
supposition,  as  a  train  of  18  loaded  freight 
cars  traveling  at  80  nillua  an  hour  muat 
necessarily  make  considerable  noise.  So 
far  as  obstructions  are  concerned,  with- 
out any  testlmonj'  at  all  the  facts  are 
made  perfectly  plain  by  two  excellent 
photographs,  which  the  appellant  himself 
put  in  evidence.  The  testimony  of  the 
photographer  who  took  tliem,  and  of  the 
engineer  who  measured  thegronnd, shows 
that  they  were  taken  from  the  one  point 
where  there  waa  any  obstruction  of  the 
view  to  the  south,  and  these  photographs 
show  that  the  only  obstructions  weretwo 
telegraph  poles,  and  a  small  bign  board 
nailed  on  one  of  them,  at  a  distance  of  not 
exceeding  30  feet  from  the  point  where  the 
photograph  was  taken.  The  photograph 
shows  the  road,  and  all  the  ascent  there 
is  on  It,  the  railroad  track  southward,  the 
place  where  the  accident  occurred,  and  all 
the  obstrnctions;  and  It  Is,  to  my  mind, 
too  clear  to  need  any  argument  that  no 
man  In  his  senses,  who  chose  to  use  either 
his  eyes  or  ears,  need  at  that  point  be  run 
down  b.v  a  train  approaching  from  the 
south,  no  matterbow  fast  it  was  running 
unless  he  had  an  unmanageable  team, 
which  l<j  confessedly  not  the  case  here. 
Further  than  that,  it  Is  apparent  that,  if 
appellant,  when  within  the  line  of  obstruc- 
tions caused  by  the  poles,  and  as  near  as 
10  or  15  feet  from  the  railroad  track,  had 
then  looked  to  the  southward,  when  the 
train  was  within  800  feet  of  him.  he  might 
have  easily  turned  bis  entirely  manageable 
team  to  the  right,  and  have  thus  escaped. 
It  is  perfectly  clear  that  he  sat  still,  with 
his  face  to  the  north  and  the  east  all  the 
time,  and  entirely  omitted  to  take  any 
care  for  his  own  safety  until  the  train  waa 
actually  upon  him.  It  Is  against  the  pol- 
icy which  assumes  to  have  Home  regard 
for  the  public  who  travel,  and  are  em- 
ployed upon  railroad  tra'ns,  as  well  as 
for  those  who  cross  their  tracks,  that 
ever.y  man  should  uue  reasonable  diligence 
in  protecting  himself  from  injury,  as  well 
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as  avoiding  posBlble  lose  ol  life  and  prop- 
erty by  a  collialoD  with  him ;  and  ttip  su- 
perior court  is  to  be  coramended  in  ha\«- 
ing  stopped  the  case  when  it  did,  thus 
avoiding  what,  in  the  event  of  another 
triai,  must  be  useless  waste  of  time  and 
money  by  both  parties.  That  certain 
witnesses  made  statements  which,  tatieu 
entirely  alone,  constituted  a  scintilla  of 
evidence  for  the  plaintiff,  should  not  out- 
weigh the  burden  of  the  case  as  a  whole. 

HovT,  J.,  concurs. 


Williams  v.  Dennison.    (No.  13,987.) 

(Supreme  Court  of  California.    May  16,  1892.) 

Pleading— Reply— Appeal — Assionmests  of  Er- 
KOR — Evidence. 

1.  Under  Code  Civil  Proo.  i  462,  which  de- 
clares that  the  statement  of  any  new  matter  in 
the  answer,  in  avoidance  or  constituting  a  de- 
fense, "mast  on  the  triai  be  deemed  controverted 
by  the  opposite  party, "  in  an  action  for  money 
had  and  received,  where  defendant  pleaded  the 
statute  of  limitations,  the  jury  could  consider 
any  question  of  fraud  on  the  part  of  defendant 
which  would  take  the  case  out  uf  such  statute, 
even  thou^^h  the  complaint  contained  no  aver- 
ment as  to  those  matters. 

2.  A  specification  by  defendant  that  "the 
evidence  sbows  that  all  amounts  of  money  col- 
lected by  defendant,  and  all  amounts  of  cash 
which  had  been  paid  him  by  plaintiff,  were  more 
than  two  years  before  the  commencement  of  this 
action,  and  therefore  barred  by  the  statute  of 
limitations,  except  the  $70  paid  by  R.,"  was  in- 
sufficient to  raise  the  question  on  appeal  as  to 
whether  there  was  any  evidence  of  fraud  on  his 
part. 

3.  Where  a  witness  for  plaintiff  had  produced 
a  summarized  statement  of  the  account  from 
plaintiff's  books,  it  was  not  error  to  admit  a 
statement  as  to  the  footings  made  by  plaintiff's 
attorney,  in  answer  to  a  question  hy  one  of  the 
jurors. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  Job.v  Hunt, 
Judge. 

Action  by  0.  U.  Williams  against  E. 
F.  Pennison  for  money  had  and  received. 
From  a  judgment  on  a  verdict  for  plain- 
tiff, and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Alllrmed. 

B.  McKinne,  for  appellant.  J.  C.  Bates, 
for  respondent. 

Brlchbr,  C.  This  is  an  action  for  money 
bad  and  received.  Tbecomplaintwas  filed 
September  12,  1889.  and  it  alleged  that  the 
money  sued  for— Jl, 131 .73— was  received 
by  the  defendant  for  the  use  and  benefit 
of  the  plaintiff  on  the  28th  day  of  October, 
1887,  at  the  city  and  county  of  San  Fran- 
cisco. The  answer  denied  all  the  material 
averments  of  the  complaint,  and  alleged 
that  the  cause  of  action  was  barred  by 
the  statute  of  limitations.  The  case  was 
tried  before  a  jury,  and  the  verdict  and 
judgment  were  in  favor  of  the  plaintiff  for 
the  sum  of  ¥581.67.  From  this  judgment, 
and  an  order  denying  a  new  trial,  the  de- 
fendant appeals. 

The  principal  point  made  for  a  reversal 
iB  that  all  tl>e  items  of  plaintiff's  demand, 
except  f70,  were  received  by  defendant 
more  than  two  years  before  the  com- 
mencement of  the  action,  and  hence  their 


recovery  was  barred  by  the  statate.  It 
appears  that  in  1887  the  plaintiH  was  a 
street  contractor,  and  the  defendant  was 
employed  by  him  to  solicit  contracts  and 
to  collect  the  moneys  due  thereon,  and 
that  he  was  to  receive  for  his  services  a 
certain  percentage  of  the  contract  prices. 
Under  this  arrangement  defendant  pro- 
ceeded to  get  contracts  and  to  make  col- 
lections until  the  latter  part  of  iSepteiuber, 
1887.  At  the  trial  plaintiff  offered  In  evi- 
dence several  statements  made  by  defend- 
ant of  his  collections,  but  attached  to 
them  were  no  dates  showing  when  any  of 
the  collections  were  made.  Plaintiff  also 
introduced  evidence  tending  to  show  that 
defendant  collected  and  failed  to  account 
for  more  money,  after  deducting  his  cum- 
missions,  than  was  found  by  the  verdict 
to  be  due  from  him.  When  the  plaintiff 
rested,  the  defendant  tirst  introduced  in 
evidence  a  bill  of  particulars  furnished  by 
the  plaintiff,  commencing  as  follows: 
"The  following  are  the  items  of  the  ac- 
count or  indebtedness  alleged  in  plaintiff's 
complaint  in  above-entitled  action.  All 
the  amounts  received  by  defendant  were 
received  by  him  at  the  city  and  county  of 
San  Francisco  within  two  years  prior  to 
the  commencement  of  said  action. "  The 
items  of  cash  received  were  then  stated, 
but  without  dates,  aggrenating  $1. 131. 73. 
after  deducting  the  credits.  Defendant 
also  offered  in  evidence  certain  pages  of 
his  ledger  and  block  book,  "showing  the 
several  amounts  collected  by  him  under 
these  several  contracts,  the  dates  of  each 
payment,  and  the  names  of  the  persons 
from  whom  be  collected."  He  was  then 
sworn  as  a  witness  in  his  own  behalf,  and 
testified,  among  other  things,  that  he  did 
not  receive  all  the  items  of  cash  charged 
against  bim  in  the  bill  of  particulars,  and 
that  "ail  the  amounts  collected  by  me 
(except  the  seventy  dollars  collected  from 
Rose  Auer bach)  were  collected  more  than 
two  years  before  the  commencement  of 
this  action;  all  the  cash  advanced  by 
plaintiff  to  me  was  advanced  more  than 
two  years  before  the  commencement  of 
this  action."  When  the  case  was  sub- 
mitted, the  court  gave  to  the  jury  all  the 
instructions  asked  by  defendant,  and 
among  them  the  following:  "All  amonnts 
collected  by  defendant  more  than  two 
years  prior  to  September  12,  1889,  the 
commencement  of  this  action,  which  were 
known  by  plaintiff  to  have  been  collected 
by  defendant,  or  which  he  bad  the  oppor- 
tunity of  ascertaining,  and  were  not  as- 
certoined  by  him,  or  unless  the  collection 
of  said  amounts  were  fraudulently  con- 
cealed by  the  defendant,  are  barred  hy  the 
statute  of  limitations.  Should  yon  find 
that  some  of  said  accounts  were  col- 
lected within  less  than  two  years  prior  to 
12th  day  of  September,  1889,  then  yoar 
verdict  should  be  only  for  the  amountn  so 
collected.  Facts  constituting  fraud  must 
be  proved.  If  the  jury  believe  from  theevl- 
dence  that  defendant  was  the  agent  of 
plaintiff  in  the  collection  of  any  moneys 
claimed  in  the  complaint,  and  plaintiff 
has  failed  to  prove  that  defendant  made 
any  concealment  of  facts,  or  misrepre- 
sentations,  or  deceit,  orother  tacts  consti- 
tuting « fraud  as  to  said  collections,  and 
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for  all  Btimii  that  plaintiff  has  failed  to 
prove  -were  collected  within  two  yeara  be- 
fore said  12th  day  of  September,  1839,  then 
said  enma  are  barred  by  the  etatute  of 
limitations. "  And  when  the  lory  retired 
"the  booka,  contents,  and  exhibits  of 
reapective  parties  were,  by  consent  of 
respective  parties,  sabmitted  to  the  Jury, 
and  taken  by  them  Into  the  Jury  room." 

It  is  now  suggested  that  the  jury  had  no 
right  to  consider  any  question  of  fraud, 
concealment,  or  deceit  on  the  part  of  de- 
tendant,for  the  reason  that  the  complaint 
contained  no  averment  aa  to  those  mat- 
ters. But  DO  such  averments  were  neces- 
sary. Under  our  statute  "the  statement 
of  any  new  matter  in  the  answer,  in 
avoidance  or  constitnting  a  defense  or 
connterclalm,  must  on  the  trial  bedeemed 
controverted  by  the  opposite  party," 
(Code  Civil  Proc.  §  482;)  and  any  proper 
evidence  is  admissible  to  meet  and  over- 
come that  defense,  (Curtisa  v.  Sprague,  49 
Cal.  301 ;  WaterCo.  v,  Baynor,  57  Cal.  538.) 
It  ia  further  suggested  that  there  was  no 
evidence  of  any  fraud  on  the  part  of  the 
defendant,  and  hence  that  the  verdict  was 
not  Justitted.  The  only  apecifluation  aa 
to  the  sufficiency  of  the  evidence  in  this 
regard  is  as  follows:  "The  evidence 
shows  that  all  amounts  of  moneys' col- 
lected by  defendant,  and  all  amounts  of 
cash  which  bad  been  paid  him  by  plain- 
tiff, were  more  than  two  years  before  the 
commencement  of  this  action,  and  there- 
fore barred  by  the  statute  of  limitations, 
except  the  f  70  paid  by  Rose  Auerliach. " 
This  speclflcatton  is  clearly  not  auflicient 
to  raise  the  question  suggested,  and  it 
therefore  cannot  be  considered  here.  It 
follows  that  the  Judgment  cannot  he  re- 
versed on  the  ground  that  the  verdict 
was  not  Justified  by  the  evidence. 

The  only  other  point  made  by  appellant 
Is  that  the  court  erred  in  the  admission 
of  certain  evidence.  It  appears  that  one 
F.  W.  Willinma  was  a  witness  for  plain- 
tiff, and  produ(;ed  a  synopsis  or  summa- 
rized statement  of  the  account  from  plain- 
tlH'a  books.  That  synopsis  is  not  brought 
op  in  the  record,  and  the  only  matter  re- 
ferred to  as  erroneously  admitted  was  a 
statement  made  as  to  the  footings  by 
plaintiff's  attorney  in  answer  to  a  ques- 
tion by  one  of  the  jurors,  in  this  we  see 
no  reversible  error.  We  advise  the  Judg- 
ment and  order  be  affirmed. 

°We  concur:  Temple,  C;  Vancuef,  C. 

Per  Curiam.  For  the  reasons  given  io 
tbe  foregoing  opinion  the  judgment  and 
order  are  afiSrmed. 


«4  Cal.  tn  

Plummeb  ▼.  Sheldon  et  al.    (No.  14,493.) 
(Swprema  Court  q/  California.    iSaj  16,  1892. ) 

HlOHWATS— DUDIGATIOS— What  COKSTITUTSa. 

A  road  was  laid  oat  alongr  what  was  pre- 
smned  to  be  the  western  bonDOary  of  a  patent 
by  persons  snppoainK  that  they  were  acting  ander 
the  authority  od  tbe  board  of  county  supervisors; 
and,  althoagh  the  proceedings  were  insufficient 
to  constitute  it  a  pnblic  road,  its  nse  as  such  was 
acquiesced  in  nntll  the  true  line  of  tbe  patent 
was  found  to  be  fortber  west  Therenpon  the 
owners  ot  the  land  included  in  the  patent  moved 
their  fences  and  inclosed  the  road,  but  by  mu- 


tual consent  they  and  the  owners  of  the  opposite  : 
lands  left  aninclosed  a  strip  of  land  between 
them  for  use  as  a  public  road  Instead  of  the 
other,  and  it  was  so  used  for  more  than  lb  years. 
Held,  that  it  was  thereby  dedicated  as  a  public 
highway,  Pol.  Code,  {  9018,  defining  "public  high- 
ways" as  "roads  •  *  •  laid  out  or  erected  as 
such  by  the  public,  or,  if  laid  out  or  erected  by 
others,  dedicated  or  abandoned  to  the  public. " 

Coramlssloners' decision.  Department  2. 
Appeal  from  superior  court,  Hacramento 
county ;  W.  C.  Van  Fleet,  Judge. 

Action  by  A.  M.  Plumraer  against  W.  C. 
Sheldon.  A.  Mull,  and  Sarah  W.  Belcher. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Geo.  A.  Blancbard  and  A.  L,  Bait,  for 
appellants.  Etwood  Bruaer  and  /•'.  D. 
Ryan,  for  respondent. 

FooTE,  C.  The  plaintiff,  a  road  over- 
seer in  theconntyof  Sacramento,  brought 
a  separate  action  against  each  ot  the  ap- 
pellants here  for  the  obstruction  of  a  pub- 
lic road.  For  convenience,  the  appeals 
are  to  be  heard  upon  a  single  coneolidated 
statement  on  motion  for  a  new  trial  and 
the  judgment  roll  of  each  case.  The  court 
below  found  in  favor  of  the  plaintiff  in 
each  case,  and  from  the  judgment  therein 
rendered,  and  orders  denying  a  new  trial, , 
these  appeals  are  prosecuted.  The  deter- 
mination of  one  involves  that  of  the  oth- 
ers. The  main  questions  raised  for  a  re- 
versal of  the  Judgments  and  orders  are 
that  the  evidence  does  not  support  tne 
lindtngs;  and  that,  even  it  tbe  flndinga 
are  supported  by  tbe  evidence,  they  do 
not  justify  tile  judgment.  The  facts,  as 
set  out  in  the  findings,  are  about  these: 
About  25  years  before  these  actions  were 
brought  there  was  a  certain  road  in  Sac- 
ramento county  called  the  "Grant  Line 
Koad,"  which  was  supposed  to  run  along 
the  base  line  of  a  grant  of  land  from  the 
Mexican  government,  and  patented  by 
the  government  of  tbe  United  States  to  one 
Jared  Sheldon.  The  parties  who  are  de- 
fendants here  owned  land  included  in  this 
grant,  and  along  tbe  weeterly  boundary 
of  the  grant  this  road  ran  and  was  much 
traveled.  It  was  a  thoroughfare  com- 
mencing at  tbe  upper  Stockton  road  and 
followed  thence  the  line  of  the  grant,  as 
first  surveyed  by  one  Cleal,  to  a  public 
road  culled  the  "Jackson  Road,"  which 
ran  from  the  city  of  Sacramento  to  the 
town  of  Jackaon,  in  Amador  county. 
This  "Grant  Line  ftoad  "  was  60  feet  wide, 
and  was  laid  out  on  the  ground,  by 
throwing  up  a  furrow  on  each  side  there- 
of, and  harrowing  in  the  center,  and  was 
plainly  and  visibly  marked  upon  the 
ground  throughout  its  course.  It  was 
laid  out  by  those  who  supposed  they  were 
acting  under  tbe  authority  of  the  board 
of  supervisors  of  the  county,  although 
the  proceedings  taken,  as  shown  in  tbe  evi- 
dence,  do  not  appear  to  have  been  entire- 
ly correct  or  su£9cient  to  constitute  it  a 
public  road.  From  the  time  it  was  so 
lail  out  It  was  traveled  by  the  public,  and 
constituted  for  a  period  of  10  or  12  years 
the  main  line  of  travel  between  the  south- 
eastern or  lower  part  of  the  county  of  Sac- 
ramento and  Jackson  and  Placerville, and 
was  commonly  called  and  known  as  the 
"Qrant  Line  Road."    After  that  time  the 
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travel  fell  off  to  some  extent,  but  the  road 
coDtlnaed  to  be  used  by  the  pablic  on  the 
Cleal  line,  as  nriginaUj  laid  oat,  antU 
Bome  time  in  the  years  1873  and  1874. 
About  April,  187S,  tb-;  patent  to  the  grant 
from  the  Kovernment  of  the  TTolted  States 
wao  received  and  recorded,  and  It  then  ap- 
peared that  what  had  been  always  sup- 
posed, according  to  the  Cleal  survej',  to 
be  tbe  true  base  line  of  the  grant,  was  not 
snch  line,  but  that  tbe  true  line  was  Ihat 
established  by  another,  called  the 
"Thompson  sorvey."  The  effect  of  this 
was  to  throw  tbe  base  line  of  the  grunt 
further  westward,  commencing  at  a  little 
town  called  "Sheldon,"  and  running  to 
where  tbe  road  in  controversy  Intersects 
the  Jackson  road.  Thus  it  happened  that 
what  was  theoriglnal  grant  lineruad  now 
appeared  to  be  not  on  the  line,  as  had  been 
supposed,  bnt  inside  tbe  grant,  and  vary- 
ing from  a  few  feet  at  Sheldon  to  several 
bondred  feet  at  the  Intersection  of  the 
Jackson  road.  After  this  last  base  line 
bad  become  known  and  established,  the 
road  in  controversy  not  having  been  np  to 
that  time  generally  fenced  out  by  adluin- 
Ing  proprietors,  they  begantofenee  out  to 
that  line  and  inclose  their  lands,  and,  by 
common  consent,  the  thoroughfare  was 
changed  from  the  Cleal  line  to  the  Thomp- 
son line,  and  the  old  roadbed  became  a 
part  of  the  inclosed  premises.  But  those 
building  fences  across  the  Cleal  line  left 
outside  these  fences  enough  of  their  land 
for  tbe  road  along  the  Thompson  line. 
That  is,  they  all  recognized  the  road  to 
have  been  established  as  a  thoroughfare, 
but  changed  Its  location,  by  common  con- 
sent, to  where  it  was  intended  originally 
to  run;  that  is,  along  the  true  line  of  the 
grant.  Both  before  and  since  this  change, 
down  to  the  yetirlSSS,  from  about  the  year 
18.58,  it  was  an  open  road,  traveled  by  the 
public,  and  generally  recognised  In  tbe 
community  and  by  the  owners  upon  said 
grant  as  a  public  highway,  and  was 
worked  and  repaired  In  different  parts  hy 
the  road  authorities  of  tbe  county.  No 
objection  was  ever  made  by  any  of  the 
landowners  along  tbe  line  of  the  road  to 
Itsmalntenanceasapublic  highway,  up  to 
the  year  1883,  and  since  this  road  was  first 
traveled  there  has  been  no  other  road  on 
or  mar  the  grant  line,  pursning  the  same 
general  course,  and  no  other  road  leading 
so  directly  to  the  towns  of  Jackson  and 
Placer vllle,  from  the  lower  part  of  the 
county  of  Sacramento.  When  the  road 
«vas  changed  by  general  consent  from  the 
Cleal  to  tbe  Thompson  line,  the  defendant 
Mull  owned  a  portion  of  the  land  In  the 
Sheldon  grant,  and  also  owned  a  piece  of 
railroad  land  which  was  west  of  and 
adjoined  a  portion  of  the  gi-ant  land  wlilcli 
one  Cotton  then  owned.  The  grant  line 
of  Mull  has  never  been  fenced,  but  about 
the  year  1873-74  be  did  fence  his  railroad 
land,  and  In  doing  so  left  25  or  80  feet  ol 
that  land  between  it  and  tbe  grant  line 
where  Cotton  owned  outside  his  (Mull's) 
fence.  About  that  time  Cotton  (who 
owned  Sheldon  grant  laud  opposite  Matl's 
railroad  land)  threwupaditehon  his  land 
which  was  not  fenced,  about  30 feet  Inside 
bis  land ;  this  left  about  60  feet,  fur  a  road 
between  Mull's  fence  and  Cotton's  dtcch. 


This  space  was  mutually  Intended  by  Cot- 
ton and  Mail  for  the  pnrpoaes  of  said 
grant  line  road,  and  was  thereafter  used 
by  tbe  pnbltc  until  about  1883,  when 
Mull  fenced  and  obstrncted  the  roadbed 
thus  left  by  him  and  O'otton  in  1873-74. 

J.  C.  Belcher,  tbe  basband  and  imme- 
diate predecessor  of  Sarab  W.  Belcher, 
was  tbe  first  of  the  grant  landowners  to 
fence  his  line  in  1873  out  to  tbe  Thompson 
line.  He  set  bis  fence  Inside  hU  line  SOfeet, 
for  the  express  purpose  of  leaving  space 
for  the  grant  line  road.  The  land  west  of 
and  opposite  to  bis  was  at  that  time  gov- 
ernment land,  and  was  unfeneed.  About 
the  year  1873  he  died,  and  tbe  defendant, 
his  widow,  thereafter  bought  a  piece  of 
government  land,  which  lay  west  of  and 
adjoining  her  grant  land.  In  1883,  desir- 
ing to  have  both  her  tracts  of  land  under 
a  common  fence, she  fenced  acrosstheroad 
here  involved,  and  up  to  her  government 
land  on  Its  west  side,  thereby  Inclosing 
and  obstructing  tbe  highway  and  compel- 
ling the  travel  to  tarnontat  her  feneesand 
make  a  circuit  of  her  government  land, 
and  these  fences  she  has  since  maintained. 
As  to  Sheldon,  it  appears  that  at  the  time 
the  grant  line  road  was  changed  from  the 
Cleal  to  the  Thompson  survey  base  line, 
Mr.  Cotton,  above  mentioned,  owned  a 
portion  of  the  Sheldon  grant  south  of  tbe 
Jackson  road,  which  was  then  unfeneed. 
When  the  change  was  made.  Cotton 
threw  up,  as  heretofore  stated,  a  ditch 
on  bis  land  SO  feet  Inside  his  line,  which 
was  Intended  to  mark  the  line  of  his  land 
abutting  on  what  be  left  for  the  road  on 
his  side  thereof.  About  that  time  Mull, 
who  owned  railroad  land  west  of  and  ad- 
joining Cotton's  said  land,  as  before  stated, 
fenced  bis  (Mall's)  land,  and  left  outside 
his  fence  25  or  80  feet  of  his  land,  wlilch, 
with  the  strip  left  out  by  Cotton,  made  a 
strip  of  land  60  feet  wide  between  the  Cot- 
ton ditch  and  the  Mull  fence,  which  Mull 
and  Cotton  fenced  ou  t  for  tbe  purposes  of 
the  said  grant  line  road.  This  remained 
thus  until  1888,  when  Mrs.  Belcher  ob- 
structed the  road,  as  above  stated.  After 
that,  about  1886,  Sheldon  (the  Immediate 
successor  of  Cotton  of  a  portion  of  the  In- 
terest held  by  Cotton  in  the  land  above 
mentioned)  fenced  In  about  one  half  of  the 
grant  line  roadbed  so  that  it  was  inside 
his  inclosure.  The  findings  are  supported 
by  the  evidence,  as  we  think. 

The  only  question,  then,  left  for  deter- 
mination, is  whether,  from  the  facts  as 
found,  it  follows  as  an  ultimate  fact  nec- 
essarily dednned  therefrom,  that  the  land 
here  Involved  was  dedicated  by  th^  de- 
fendants or  their  predecessors  in  Interest 
for  the  purposes  of  a  public  road.  We 
think  that  the  facts  as  found  are  sufficient 
to  show  that  the  acts  of  defendants  or 
their  predecessors  are  Inconsistent  with 
any  construction  except  that  the  land  was 
used  by  the  public  for  a  highway  with 
the  consent  and  approval  of  tbe  owners 
thereof.  We  do  not  think  that  any  of  the 
cases  in  uppo<3itlon  to  this  view  cited  by 
the  appellants  involved  any  such  state  of 
facts  as  those  here.  And  the  facts  of  the 
case,  as  set  out  In  the  findings,  make  the 
conclusion  inevitable  that  at  least  the 
owners  of  tbe  land  abandoned  poasossioB 
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utittor  a  public  road,  and  that,  tbere- 
Core,  Bucb  road  thus  eotablished  on  the 
land  1b  the  public  hlRliway:  lor  no  objec- 
tions were  made  by  the  owners  of  theland 
or  their  predeceBKors  for  more  than  five 
years  as  to  the  uae  of  the  land  for  u.  public 
road,  either  on  the  Cleal  or  the  Thompson 
line,  and  the  le^al  prosuniptlun  Is  that  the 
owners  abandoned  poasesHJon  of  the  land 
for  the  road.  "Public  blRhways,"  as  de- 
fined i)y  the  Code,  •'  are  roads,  streets,  al- 
leys, lanes.  •  •  •  laid  out  or  erected  as 
such  by  the  public,  or,  IJ laid  out  or  erected 
by  others,  dedicated  or  abandoned  to  the 
public."  Pol.  Code,  §  2C1S.  "A  highway 
thus  created  continues  to  esist  antil  it  is 
vacated  or  abandoned  by  order  of  the 
hoard  of  supervlsois  of  tiie  county  in 
which  it  is  situated,  or  by  operation  of 
law  or  judgment  of  a  court  of  competent 
jurisdiction."  Babcock  v.  Welsh.  71  Cal. 
402.12  Pac.  Rep.  337;  Pol.  Code,  §§  2B19- 
2821;  Bolger  V.  Fosfe,  65  Cal.  250,8  Pac. 
Rep.  871.  We  conclude,  therefore,  that 
the  contentions  of  thedefendants  are  with- 
out merit,  und  advise  that  tbe]udgmentB 
and  orders  be  affirmed. 

We  concur:   Temple,  C;  Vanclibf,  C. 

Pbb  CrniAM.  For  the  reasons  given  in 
the  toreRoiuK  opinion  the  Judgments  and 
orders  are  affirmed. 


9«  Cal.  443 

Cook  et  aL  v.  Scddkn.    (No.  14,399.1 

(Supreme  Court  of  California.    May  6,  1893.) 

MoTios  FOR  Nbw  TrtaIi—Notice— Dedication  ov 

HlOEWAT. 

1.  Where  notice  of  Intention  to  move  for  a 
new  trial  is  served  by  defendant,  under  Code 
Civil  Froc  ji{  1010.  1011.  upon  attorneys  repre- 
sentlnfr  all  the  plaintiffs,  the  inadvertont  omis- 
sion of  one  of  the  plaintiffs  from  the  title  at 
the  top  of  the  notice  cannot  be  held  to  have 
misled  the  attorneys  faito  the  belief  that  the 
notice  was  not  intraiied  for  him,  or  to  have 
otherwise  prejndiced  him. 

2.  Wh^e  no  offer  to  dedicate  land  as  a  pnb- 
lie  street  is  made  or  intended  by  the  owner, 
but  fences  are  maintained,  and  an  attempt  to 
open  it  as  a  street  is  resisted,  a  public  map 
made  by  the  city,  on  which  the  land  is  laid  down 
as  a  street.  Is  not  of  itself  evfdence  of  dedica- 
tion or  user,  nor  Is  a  private  map,  which  has 
never  been  filed.  People  v.  Bced,  22  Pac.  Bep. 
474.  81  Cal.  70,  foUowed. 

Commissioners' decision.  Tn  bank.  Ap- 
peal from  superior  court,  Ventura  county ; 
B.  T.  VViLLUMB,  Judge. 

Action  by  V.  S.Coolc  and  others  against 
Robert  Sudden.  .Tudgment  fop  plaintiffs. 
Defendant  appeals.    Reversed. 

S.  A.  Shepperd  and  A.  S.  Drown,  for  ap- 
pellant. Hlackstoek  &  Shepherd,  for  re- 
B]>undent8. 

FooTE,  C.  This  is  an  action  to  recover 
money  on  an  alleged  street  nssessnient, 
for  work  done  by  certain  contractors. 
Plaintiffs  bad  judgment  as  prayed  for, 
from  whlcb.  and  an  order  denying  a  new 
trial,  this  appeal  is  taken  by  defendant. 
It  Is  claimed  by  the  reepondents  that  the 
Judgment  and  order  should  not  be  dls'- 
tarbed  becntise  the  notice  of  motion  for 
anew  trial,  although  served  on  the  at- 
torneys for  all  tbe  plaintifrs,  eUd  not  state 


in  tbe  cnptlon  thereof  the  name  of'  one  of 
the  plaintlMs.  It  is  perfectly  clear  that  tbe 
notice  of  intention  to  move  for  a  new  trial 
by  defendant  was  given  and  made  under 
sections  1010  and  1011  of  the  Code  of  Civil 
Procedure,  and  was  directed  to  and  served 
on  the  attorneys  who  were  the  attorneys 
for  all  the  plaintiffs;  and  tbe  fact  that  by 
inadvertence  the  name  of  one  of  the  plain- 
tiffs, Robert  Bell,  was  left  out  of  the  title 
of  the  cause,  at  the  top  of  tbe  notice, 
should  certainly  not  be  held  to  have  mis- 
led these  attorneys  into  the  belief,  as 
there  is  no  pretense  that  it  did,  that  no 
such  notice  was  intended  as  to  their 
client,  Robert  Bell.  In  fact,  there  is  noth- 
ing in  the  record  which  shows  any  preju- 
dice done  In  this  regard. 

We  do  not  deem  it  necessary  to  deter- 
mine any  other  question  raised  here,  ex- 
cept as  to  the  sufficiency  of  theeridence  to 
Bupport  the  findings  upon  the  matter  of 
the  dedication  of  the  land  involved,  as  a 
public  street,  by  Its  owner,  the  defendant. 
The  action  is  based  una  street  assesameut. 
If  there  was  no  public  atreot,  of  course 
there  could  be  no  valid  street  asBessraeut, 
for  no  recovery  can  be  had  tor  any  street 
work  done  upon  private  property.  The 
evidence  in  this  case  is  all  one  way.  to  wit, 
that  uo  offer  to  dedicate  theland  as  apnb- 
lie  street  was  ever  made  or  intended  to  be 
made  by  the  owner;  and  tbe  alleged  ac- 
ceptance of  tbe  street  by  tbe  city  of  San 
Buenaventura,  by  merely  putting  it  on  a 
map,  was  of  no  value,  because  no  offer 
bad  been  made  which  could  have  been 
accepted.  Tbe  lease  and  deeds  Introduced, 
execnted  by  tbe  defendant,  and  the  evi- 
dence of  the  defendant,  in  our  Judgment 
show  that  no  offer  to  dedicate,  or  any- 
thing looking  that  wa.y.  was  ever  made  or 
intended  to  be  made.  The  private  map  in- 
troduced, which  wasneverflied,  wasnoevl- 
dence  to  show  any  offer  to  dedicate  to  the 
public.  People  v.  Reed,  81  Cal.  70.  22  Pac. 
Rep.  474.  In  truth  the  evidence  is  utterly 
void  ofanything  which showseithera dedi- 
cation, or  an  offer  to  dedicate,  and  no  acqui- 
escence in  any  user  of  the  pul>llc  by  the 
owner  appears  Theevldence,  particularly 
that  of  tbe  defendant,  which  was  brought 
out  by  the  plaintiffs,  be  being  their  witness, 
and  which  is  nut  contradicted,  plainly 
shows  that  theland  In  dispute  was  private 
property,  and  he  had  never  dedicated  or 
offered  to  dedicate  it  to  the  public  use  as 
a  street;  that  he  bad  it  fenced  at  both 
ends,  until  the  fences  were  torn  down  by 
the  order  of  the  city  authorities;  that 
there  was  never  any  user  by  the  public  in 
the  slightest  degree  authorized  by  the  de- 
fendant: that  the  attempted  opening  of 
the  so-called  "Laurel  Street"  by  tbe  city 
authorities,  and  Its  improvement  by  tbe 
contractors,  was  protested  against  by  tbe 
defendant,  who  In  every  way  seems  to 
have  endeavored  not  to  offer  to  dedicate, 
and  not  to  allow  a  user  by  the  public. 
The  fact  that  a  public  map  had  the  luud 
ill  dispute  laid  down  as  a  street  was  not 
of  Itself  evidence  of  dedication  or  user, 
and  there  is  nothing  else  in  tbe  record 
which,  in  our  Judgment,  even  tends  to 
show  any  offer  of  dedication.  Under  the 
rule  laid  down  Sn  People  v.  Reed,  supra, 
the  flndingB  assailed  are  totally  unaup> 
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ported  by  the  evidence,  and  the  judKincnt 
and  order  should  be  reversed,  and  we  so 
HdvlBe. 

We  concur:    Vanclief,  C;  Belchek,  C. 

Per  CxmiAM.  For  the  reasons  criven  in 
the  foregoing  opinion  the  judgment  and 
order  are  revented. 


94  Cal.  4>7 

Peoplb  V.  Wallacb.    (No.  20,884.) 

Supreme  Court  of  CaWomia.    May  12, 1892. ) 

Commitment — Ordsr  of  MAQi8TBA.TJt — ^Variancb 

BETWBBM    COMPLAIKT   AND   InFOBMATIOH  —  BlU. 

OF  Exceptions. 

1.  Under  Fen.  Code,  J  872,  providing  that, 
when  a  person  is  committed  for  trial  for  an 
offense,  "the  magistrate  mnst  make  or  indorse 
on  tbe  deposition  on  order"  to  that  efieot,  signed 
by  him,  it  is  sufficient  if  such  order  he  entered 
on  the  magistrate's  docket,  in  which,  by  section 
1438,  all  proceedings  must  be  entered. 

2.  Where  the  complaint  tiled  before  the  mag- 
istrate charges  defendant  with  the  larceny  of 
three  steers,  the  property  of  W.  and  J.,  while 
the  information  in  the  superior  court  charges 
him  with  the  larceny  of  two  steers,  the  property 
of  W.,  defendant's  motion  to  set  aside  the  infor- 
mation should  for  that  reason  have  been  granted. 

3.  A  document  referred  to  in  a  bill  of  excep- 
tions, and  set  out  in  another  part  of  the  record, 
may  bo  deemed  part  of  such  bill,  when  sufSciently 
identified  as  tbe  one  so  referred  to. 

In  bank.  Appeal  from  superior  court, 
San  Luis  Obispo  connty;  V.  A.  Uueog, 
Judge. 

One  Wallace  was  convicted  of  larceny, 
and  appeals.    Reversed. 

Graves  4t  Orares  and  Wilcoxon  A  Bonl- 
din,  fur  appellant.  W.  H.  Lnyaon,  Dep. 
Atty.  Gen.,  fur  the  People. 

De  Hatbn,  J.  The  defendant  was 
charged  by  Information  with  the  crime  of 
grand  larceny,  and  appeals  from  a  Judg- 
ment of  conviction  and  an  order  denying 
his  motion  tor  a  new  trial. 

1.  Upon  bis  arraignment  the  defendant 
moved  to  set  aside  the  Information,  upon 
tbe  ground  tbat  he  was  not  legally  com- 
mitted  before  its  filing.  Tbe  motion  was 
denied,  and  the  exception  to  this  ruling 
is  made  a  part  of  the  record  by  a  bill  of 
exceptions,  from  which  It  appears  that 
defendant  was  in  tact  examined  before  a 
Justice  of  the  peace  upon  a  charge  of 
grand  larceny,  and,  as  a  result  of  such 
examination,  an  order  was  made  by  the 
Justice  holding  blm  to  answer  said  charge 
before  thesuperior  court.  Thie  order  was 
entered  in  tbe  docket  of  tbe  Justice,  but 
was  not  Indorsed  upon  tbe  complaint,  nor 
was  there  any  written  commitment  of 
any  kind  on  aie  in  the  superior  court,  and 
It  did  not  appear  tbat  the  testimony  of 
any  of  tbe  witnesses  upon  the  prelimluary 
examination  was  reduced  to  writing.  Sec- 
tion 872  of  the  Penal  Code  provides  that, 
when  A  defendant  is  beld  to  answer,  "  tbe 
magistrate  must  make  or  indorse  on  the 
deposition  an  order  signed  by  blm"  to 
that  effect,  and  it  is  claimed  by  appellant 
that  this  section  prescribeii  the  only  evi- 
dence of  tbe  fact  of  the  making  of  such 
order,  and  tbat  tbe  order  is  not  made,  in 
contemplation  ut  law,  antil  it  Is  Indorsed 
upon  tbe  complaint  or  upon  tbe  deposi- 


tions referred  to  in  that  section.  We  can- 
not auree  with  appellant  in  this  conten- 
tion. It  Is  doubtless  true  that  the  order 
holding  to  an  answer  must  be  iu  writing. 
(Ex  parte  Branigan,  19  Cal.  133;  People 
V.  Wilson  (Cal.)  28  Pac.  Rep.  1061;)  but 
when,  as  a  result  of  an  examiiiatiun,  such 
an  order  has  in  fact  been  made  and  en- 
tered upon  tbe  docket  of  the  Justice,  it 
would  seem  tbat  no  further  actiou  upon 
bis  part  is  necessary  In  order  to  authorize 
the  district  attorney  to  file  an  informa- 
tion against  a  defendant  for  the  offentte 
named  iu  the  order,  (People  v.  Wilson, 
supra.)  The  law  requires  the  Justice  to- 
keep  a  docket  in  which  must  be  entered 
each  action,  and  all  proceedings  therein. 
(Pen.  Code,  5  1428;)  and  we  are  of  opinion 
that  an  order  holding  a  defendant  tu  an- 
swer Is  in  fact  and  In  law  made  when  it  is 
entered  upon  the  docket  of  the  Justice,  ana 
the  failure  to  indorse  such  order  upon  rtae 
complaint  or  tbe  depoeitlnns  taken,  in  no 
manner  deprives  the  order  of  Its  validity, 
or  affects  any  substantial  right  of  a  de- 
fendant. Th<<ca8e  of  People  v.  Thomp- 
son. 84  Cal.  598,  24  Pac.  Bep.  384.  is  nut  iu 
conflict  with  what  1b  here  decided.  It  was 
there  held  that  the  court  properly  set 
aside  an  information  because  the  ludorse- 
ment  upon  the  depoHltluns  returned  was 
not  in  accordance  with  tbe  statute;  and 
that,  having  dune  su,  there  was  nu  error 
in  directing  that  such  depoBitions  be  re- 
turned to  the  Justice  for  proper  Indorse- 
ment, and  that  such  Indorsement  could  be 
made  without  a  re-examinatlon  of  tbe 
case.  This  case  was  rightly  decided,  bnt 
the  general  reasoning  found  In  the  opin- 
ion ID  URt  be  construed  with  reference  to 
the  partlcalar  point  before  the  court. 

2.  Tbe  defendant  further  claims  that  he 
was  not  legally  committed  fur  the  offense 
charged  in  the  Information,  because  it  is 
not  the  same  as  charged  .in  tbe  cuioplaiat 
upon  which  he  was  examined  and  held  to 
answer,  and  we  think  bis  motion  to  set 
aeide  thu  Information  should  bare  been 
granted  for  this  reason.  It  is  shown  by 
the  record  that  in  tbe  complaint  filed  be- 
fore the  magistrate  tbe  defendant  wan 
charged  with  the  larceny  of  "three  certain 
steers,  tbe  personal  property  then  and 
there  of  one  Joseph  Wright  and  E.  G. 
Jones."  while  in  the  information  he  is 
charged  with  stealing  "the  personal  prop- 
erty of  one  Joseph  Wright,  to  wit,  two 
certain  steers."  It  Is  manifest  tbat  there 
is  such  a  variance  between  the  offense 
described  in  tbe  complaint  and  that 
charged  in  the  information  that  the  one 
cannot  be  deemed  the  same  as  the  other. 
The  only  attempt  made  in  either  the  com- 
plaint or  Information  to  describe  tbe 
stolen  property,  and  thus  to  identify  the 
offense,  whs  by  an  averment  as  to  the 
ownership  of  the  property ;  and.  this  aver- 
ment not  being  the  same  in  both,  tbe  In- 
formation describes  a  different  offense 
from  that  contained  in  tbe  complaint, 
and  proof  which  would  sustain  one  would 
not  support  theother.  2  Bisb.Crlm.  Proc. 
S  723.  There  can  be  no  doubt  that  In  an 
indictment  or  Information  for  Iai«eny, 
where  tbe  stolen  property  la  not  other- 
wise  described  bobs  to  Identify  the  oBense, 
the  allsgatloa  of  ownerahlB  is  a  material 
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part  of  the  dencriptlon  oh  the  otretise 
charged.  People  v.  HagbeH,  41  Cal.  234. 
There  were  no  depositionB  returned  to  the 
superior  court,  and  the  district  attorney, 
In  the  Information  filed,  should  have  con- 
fined himseU  to  charging  the  ofTeiiHe 
named  in  the  complaint,  and  iur  which 
the  defendant  was  held  to  answer.  That 
otHcer  wan  certainly  not  authorized  to  go 
outside  of  the  complaint,  and  the  order 
holding  the  defendant  to  answer,  and, 
upon  what  he  may  have  learned  fron' 
other  sources,  cliarKe  a  different  larceny  in 
the  information.  People  T.  VaAex,  (Oal.) 
27  Pao.  Rep.  637. 

It  is  claimed  by  the  attorney  general 
that  this  obi  action  to  the  information  wu 
not  made  upon  the  hearing  of  the  motion 
to  set  it  aside,  but  only  after  verdict  upon 
amotion  to  arrest  the  Judgment.  We  do 
not  BO  understand  the  record.  It  la  true 
that,  In  the  bill  of  exceptions  settled  by 
the  court  upon  its  ruling  on  the  motion 
to  set  aside  the  information,  the  com- 
plaint upon  which  defendant  was  exam- 
ined and  held  to  answer  is  not  set  out  in 
sabstance  or  in  terms,  but  it  does  appear 
therefrom  that  such  complaint  was  Intro- 
doced  in  evidence  upon  the  hearing  of  the 
motion,  and,  as  it  is  set  out  in  another 
part  of  the  record  before  us,  we  can  look 
at  it  for  the  purpose  of  aHcertalning  its 
contents.  A  bill  of  exceptions  Is  to  be  read 
In  connection  with  the  record  of  which  it 
forms  a  part,  and  a  document  set  out  in 
another  part  of  the  record,  which  Is  suffi- 
ciently identified  as  the  one  referred  to  In 
aach  bill  of  exceptions,  may  be  deemed  a 
part  of  it,  and  considered  in  passing  upon 
the  merita  of  an  exception  reserved  by  such 
bill.  As  the  record  shows  that  the  com- 
plaint upon  which  defendant  wab  exam- 
ined and  held  to  answer  was  introduced 
upon  the  hearing  of  the  motion  to  set 
aside  the  information,  and  the  point  here 
discussed  was  involved  in  the  motion 
made,  we  are  bound  to  presume  that  the 
coort  considered  thesame  in  passing  upon 
that  motion,  and  in  effect  decided  that 
the  variance  between  the  complaint  and 
information  above  noticed  was  not  suffi- 
cient to  Justify  it  in  granting  the  motion 
to  set  aside.  It  Is  not  necessary  that  the 
bill  of  exceptions  should  show  that  this 
particular  objection  was  urged  in  the 
argument  of  that  motion  before  the  supe- 
rior court,  hot  it  is  sufficient  that  it 
arisea  upon  the  motion  as  made  and  the 
evidence  given  upon  the  hearing.  Judg- 
ment and  order  reversed. 

We  concur:  Gaboutte,  J.;  Sbabpstein, 
J. :  Patbbson,  J. ;  Habbison,  J. 


t4  Cal.  602 

Bbown  v.  Pbbwett,  Jndge.    (No.  14,772.) 
(Sm»reme  Court  of  CaU/omlo.    Hay  12, 1892.) 
Masdakub — Rbtusai,  to  Bieir  Bnj.  of  Ezoep- 

TIONB— SbTTLBKBNT— DiBCUBTION. 

1.  A  jadge  who  refnaes  to  settle  a  bill  ai  ez- 
oeptiODS  because  not  presented  in  proper  time, 
and  because  the  delay  was  inexcusable,  cannot  be 
compelled  to  do  so  by  nanAawMi,  unless  tbe  re- 
fasal  Involve  an  abuse  of  discretion. 

2.  An  attorney  on  whom  a  bill  of  exceptions 
was  served  Inadvertently  aocepted  service  with- 
out reserving  any  objection  as  to  time.  WUbln 
an  hour,  however,  and  while  th^  paper  was  still 


in  the  possession  of  the  petitioner,  he  took  It, 
and,  without  the  consent  or  the  petitioner,  qual- 
ified bis  acceptance  by  reserving  such  an  objec- 
tion. An  attorney,  who  was  present  and  who 
was  assisting  him  in  the  case,  then  stated  that 
they  would  not  insist  upon  the  objection.  Held. 
not  to  constitute  a  waiver  of  the  objection,  even 
if  such  a  waiver  would  have  been  binding  upon 
the  court 

3.  Whore  a  party,  instead  of  presenting  a 
bill  of  exceptions  within  the  10  days  limited  by 
section  1171  of  the  Penal  Code,  allowed  60  days 
to  elapse,  during  which  he  had  IS  days  clear  of 
sickness  and  other  imperative  engagements,  and 
then,  instead  of  presenting  the  bill  at  once  upon 
the  completion  of  3  days'  notice  to  the  other 
party,  left  it  for  12  days  in  the  hands  of  sach 
party,  after  which  he  gave  7  days'  notice  of  an 
application  for  settlement,  and  even  then,  on  the 
day  noticed,  was  wholly  unprepared  to  excuse 
his  delay,  but  was  obliged  to  take  10  days  longer 
for  that  purpose,  the  refusal  of  the  court  to  set- 
tle It  was  not  an  abuse  of  discretion. 

In  bank.  Petition  by  Cstlier  Brown  for 
Diaijdamas  to  J.  E.  Prewett,  Judge  of  the 
superior  court.    Dismissed. 

Joha  M.  FulweHer,  for  appellant.  Atty. 
Gen.  Hart,  A.  K.  Robinson,  DIst.  Atty., 
and  F.  P.  Tattle,  for  respondent. 

BBATTr,  C.  J.  This  is  au  original  pro- 
ceeding by  mandamus  to  compel  the  re- 
spondent to  settle  a  bill  of  exceptions  in  a 
criminal  case.  The  cause  has  been  submit- 
ted upon  a  general  demurrer  to  the  peti- 
tion. The  facts  alleged  lu  the  petition  and 
admitted  by  the  demurrer  are  that  on  the 
19th  of  January,  1891,  the  petitioner  was 
accused  by  information  of  the  crime  of 
grand  larceny,  and  was  thereupon  tried 
and  convicted.  After  some  delays,  granted 
lor  the  purpose  of  enabling  the  official  re- 
porter to  transcribe  his  shorthand  notes 
of  the  testimony,  a  motion  for  a  new  trial 
was  submitted  and  overruled,  and  sen- 
tence pronounced  on  May  16,1891.  The  pe- 
titioner at  once  appealed  from  the  judg- 
ment and  order,  obtained  the  certificate 
of  respondent  that  there  was  probable 
cause  for  the  appeal,  and  an  order  admit- 
ting her  to  bail,  and  fixing  the  amount 
thereof  pending  the  appeal.  Up  to  this 
point  the  petitioner  had  been  represented 
in  all  stages  of  the  prosecution  by  one  of 
two  membersof  a  firm  of  attorneys.  Both 
were  nominally  her  counsel,  but  actually 
the  case  had  been  conducted  by  one  of 
them  exclusively,  and  the  other  was  en- 
tirely unfamiliar  with  it.  The  evidence 
was  voluminous,  covering  some  800  type- 
written pages.  From  the  date  of  the  Judg- 
ment— May  16th— to  June  3d,  a  period  of  18 
days,  the  attorney  who  had  represented 
petitioner  as  her  counsel  was  sick,  and,  al- 
though able  on  two  or  three  occasions  to 
appear  in  court,  was  too  infirm  to  under- 
go the  labor  of  reducing  the  reporter's 
notes  of  the  trial  to  tiie  form  of  a  bill  of 
exceptions,  and  his  partner,  also  nominal- 
ly of  counsel,  made  no  effort  to  do  so,  ap- 
parently because  he  was  not  familiar  with 
the  case.  On  June  3d  another  attorney 
was  substituted  as  counsel  for  petitioner. 
He,  on  July  15th,  prepared  and  served  a 
draft  of  a  bill  of  exceptions  on  the  district 
attorney,  who,  inadvertently ,  as  heclaims, 
accepted  service  without  reserving  any  ob- 
jection that  it  had  not  been  made  In  time. 
Within  an  hour  afterwards,  however,  and 
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wblle  the  paper  was  still  in  the  possesaion 
o(  counsel  for  petitioner,  be  took  it,  aurl, 
without  the  consent  of  said  counsel,  quali- 
fied hlR  acceptance  of  service  by  addioi; 
tlie  words:  "Without  waivinK  objection 
that  time  has  expired. "  An  attorney,  act- 
ing as  special  counsel  for  the  people,  and 
aiding  the  district  attorney  In  the  prose- 
cution, was  present  at  this  interview,  and 
then  and  there  stated  to  counsel  for  peti- 
tioner that  he  would  not  insist  upon  the 
point  that  the  bill  had  not  been  filed  or 
presented  In  time.  On  July  27th,  the  dis- 
trict attorney  having  proposed  no  amend- 
ineuts,  cunnsel  for  petitioner  gave  bim 
uotice  that  on  August  3d  be  would  pre- 
sent tiie  bill  to  respondent  for  settlement, 
which  he  accordingly  did,  but  the  respond- 
ent refused  to  settle  It,  on  the  Kround  tbat 
the  delay  In  presenting  it  was  withunt  ex- 
cuse. Thereupon  counsel  for  petitioner 
asked  and  obtained  leave  to  file  affidavits 
excusing  the  delay.  Un  August  13th  be 
filed  his  affidavits,  and  thereafter  the  dis- 
trict attorney  filed  counter  affldaritson 
the  part  ut  the  people,  all  of  which  are  set 
out  iu  the  petition.  By  these  affidavits  the 
facts  above  stated  were  shown,  and  it 
was  also  shown  that  the  substituted 
counsel  for  petitioner,  during  the  42  days 
thatelapned  between  his  appointment  and 
the  service  of  his  proposed  bill  of  excep- 
tions, had  been  sick  for  6  or  7  days;  that 
he  had  been  kept  at  the  bedside  of  his 
wife  tor  12  other  days  by  her  serious 
illness;  and  had  been  busily  engagfed  up- 
on other  cases  in  court  tor  10  other  days, 
leaving  him  only  IS  clear  days,  including 
Sundays,  to  devote  to  the  examination  of 
the  voluminous  proceedings  in  a  case  with 
which  he  was  entirely  unfamiliar,  and  the 
preparation  therefrom  of  a  condensed 
statement  of  his  exceptions,  and  the  evi- 
dence pertinent  thereto.  The  bill  so  pro- 
posed, or  a  copy  of  it,  is  filed  as  an  exhibit 
with  the  petition,  and  covers  35  typewrit- 
ten pages.  There  was  never  any  applica- 
tion to  the  respondent,  or  agreement  on 
the  part  of  the  people,  to  extend  the  stat- 
utory time  for  presenting  the  bill  of  excep- 
tions. 

The  respondent  having  decided  upon 
this  showing  that  tiie  delay  in  presenting 
the  bill  was  not  excused,  and  having, 
therefore,  refused  to  settle  and  certify  it, 
the  question  is  whether  he  can  now  be 
compelled  by  mandaiuna  to  do  so.  The 
practice  in  preparing  and  presenting  bills 
of  exceptions  in  criminal  cases  la  regulated 
by  section  1171  of  the  Penal  Code,  as  fol- 
lows: "When  a  party  desires  to  have  the 
exceptions  taken  at  the  trial  settled  in  a 
bill  of  exceptions,  the  draft  i>f  a  bill  must 
be  prepared  by  hlni,  and  presented,  upon 
notice  of  at  least  two  days  to  the  district 
attorney,  to  the  Judge  for  settlement 
within  10  days  after  judgment  has  been 
rendered  against  him,  unless  further  time 
Is  granted  by  the  judge,  or  by  a  justice  of 
the  supreme  court,  or  within  that  period 
the  draft  must  be  delivered  to  the  clerk  ol 
the  court  for  the  Judge.  When  received  by 
the  clerk,  he  must  deliver  it  to  the  Judge, 
or  transmit  it  to  him  at  theearliest  period 
practicable.  When  settled,  the  bill  must 
be  signed  by  the  Judge,  and  filed  with  the 
clerk  of  the  court."    When  the  course  here 


Indicated  la  poraned,  a  plain  statntory 
duty  is  cast  upon  the  judge  to  settle  the 
bill,  and  the  party  appealing  has  an  ab- 
solute right  to  demand  its  settlement, 
which  can  be  enforced  by  mandataufi.  But 
when,  as  in  this  case,  the  statute  Is  wholly 
disregarded  by  the  party  seeking  tu  avail 
himself  of  its  privileges,  his  right  tu  de- 
mand a  settlement  of  the  bill  becomes  con- 
ditional, and  dependent  upon  his  al>ility 
to  prove  that  his  negligence  is  excusable. 
Whether  it  is  or  not  is  a  question  to  be 
determined  by  the  Judge  acting  Judicially 
upon  the  evidence  submitted  pro  and  coo, 
and  his  decision  cannot  be  controlled  by 
mandamas,  unless  his  refusal  to  act  In- 
volves an  abuse  of  discretion.  It  is  con- 
ceded that  the  rule  of  the  statute  la  dire<-t- 
ory  merely ;  that  the  judge  of  the  superior 
court  bas  the  power  to  settle  a  bill  of  ex- 
ceptions In  a  criminal  case  presented  after 
the  10  days  prescribed  by  the  statute,  and 
after  such  additional  time  as  may  have 
been  granted  by  him  or  by  a  Justice  of  this 
court,  and  even  in  a  case  like  this,  where 
it  is  presented  long  aft«r  the  lapse  of  tlie 
statutory  time,  and  no  effort  has  been 
made  to  procure  an  extension.  It  is  also 
conceded  that  he  not  only  has  the  power 
tu  settle  a  bill  so  presented,  but  tbat  it  is 
his  duty  to  settle  it,  if  tbe  failure  to  com- 
ply with  the  statute  is  shown  to  bare 
been  unavoidable  or  excusable.  But.  un 
the  other  hand,  the  rule,  though  directory, 
was  intended  to  be  enforced  in  proper 
cases,  and  it  is  the  duty  of  tliecourtx  to 
uphold  it.  It  was  meant  to  avoid  unnec- 
essary delays,  and  to  enable  the  judges  to 
settle  bills  of  exceptions  while  the  facts  are 
fresh  in  their  memory.  It  Is,  moreover. 
wholly  inconsistent  with  the  notion  tbat 
a  defendant  in  a  criminal  action,  after  ap- 
pealing and  giving  ball  pending  the  ap- 
peal, can  take  his  own  time  in  bringing 
tbe  appeal  to  a  bearing.  Obviously  there 
must,  in  such  canes,  be  some  limit  of  time 
within  which  the  defendant  should  pre- 
aent  his  bill  of  exceptions.  The  statute 
bas  prescribed  such  a  limit,  which  may  for 
good  cause  be  extended  by  the  Judge  of 
the  superior  court,  or  by  a  Justice  of  this 
court.  If  not  presented  within  such  time, 
the  bill  may  still  be  settled  if  the  court,  in 
the  exercise  of  its  discretion,  finds  that  the 
delay  is  excused.  But  It  the  delay  Is  not 
excused,  the  court  not  only  may,  but 
ought  to,  deny  the  application.  There- 
fore, we  repeat,  the  respondent  cannot  be 
compelled  by  laaadamas  to  settle  the  bill 
of  exceptions  in  this  case  unless  his  deci- 
sion that  the  delay  in  presenting  it  was 
without  sufficient  excuse  is  so  clearly 
wrong  as  to  amount  to  an  abuse  of  dis- 
cretion. Sprague  v.  Fawcett,  53  Cal.  408. 
We  do  not  think  the  case  discloses  any 
abuse  ot  discretion.  The  circumstances 
connected  with  the  service  of  the  bill  on 
the  district  attorney,  and  the  remarks  ot 
tbe  special  counsel  for  the  people,  did  not 
constitute  a  waiver  of  the  delay,  even  If 
they  had  tbe  power  to  bind  the  court  by 
such  waiver,  which  we  very  serionsiy 
doubt.  Before  the  petitioner  or  her  coun- 
sel had  taken  or  omitted  any  step  in  con- 
sequence of  his  first  and  unqualified  ac- 
ceptance of  service,  the  district  attorney 
bad  qualified  such  acceptance  with  a  dls- 
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tinct  statement  that  he  did  not  waive  the 
ubjectiun  that  the  bill  was  not  In  time; 
andtbis.we  think,  waHuBufflcient  warning, 
aaide  from  the  statute,  that  the  petitioner 
must  be  prepared  toexcofieber  delay  when 
the  bill  was  prenented.  The  fact  that  the 
petltiiiner  was  bereelf  blameless  was  une 
which  certainly  should  have  liad  great 
welKbt  with  the  JndRe  in  determinlns  bis 
action,  but  it  was  not  conclnslTe.  For 
failure  or  neglect  in  matters  of  procedure 
in  criminal  cases  the  blame  Scarcely  ever 
attaches  tothe  defendant,  who  necessarily 
depends  upon  his  counsel  in  the  manage- 
ment of  his  ease,  but  the  consequences  of 
sncb  failure  must  In  most  instances  be 
borne  by  the  defendant  himself. 

As  to  the  question  whether  there  was  In 
fact  an  annecessary  and  unreasonable 
delay  in  presenting  the  bill  for  settlemen  t, 
-we  do  not  think  the  decision  of  respond- 
ent is  without  substantial  evidence  tosup- 
port  it.  Even  conceding  that  out  of  the 
60  days  elapsing  between  the  Judgment 
and  the  service  of  the  draft  on  the  district 
attorney  counsel  for  petitioner  had  but  13 
daysclear  of  sickness  and  otber  impera- 
tive engagements,  respondent  may  well  be 
Jnsttfled  in  holding  that  13  days  was  far 
more  than  requisite  for  the  preparation 
of  the  bill.  But  this  was  not  all.  Instead 
of  following  the  practice  prescribed  In  the 
Code,  and  presenting  tlie  bill  to  the  judge 
at  once  upon  its  completion  on  2  days'  no- 
tice to  the  district  attorney,  counsel  for 
petitioner  left  It  in  the  bands  of  the  dis- 
trict attorney  for  12  days,  and  then  gave  7 
days'  notice  of  their  application  for  settle- 
msnt.  And  even  on  the  day  noticed  they 
were  wholly  unprepared  to  excuse  their 
delay,  but  had  to  take  10  days  longer  to 
prepare  and  serve  affidavits  for  that  pur- 
pose. The  result  of  all  this  was  that  in- 
stead of  the  10  days  allowed  by  law  peti- 
tioner took  nearly  90  days  to  submit  her 
application,  and  this  wltliout  ever  having 
obtained  or  asked  an  extension  of  time. 
If,  under  such  circumstances,  we  should 
hold  that  the  superior  Judge  abused  his 
discretion  in  deciding  that  there  bad  been 
unreasonable  delay  in  presenting  the  bill, 
we  do  not  see  where  we  could  draw  the 
line,  or  what  rule  could  be  left  for  theguid- 
ance  of  the  superior  courts.  The  result 
would  be  to  substitute  for  their  discretion 
our  discretion.  The  statute  would  no 
longer  serve  as  a  guide.  Neglect  of  its 
provisions  would  become  common,  and 
the  time  of  the  superior  Judges  and  of  this 
Eourt  would  be  consumed  in  the  trial  of 
questloua  whlchoughtrarely  toarlse.  The 
writ  of  niandamua  is  denied,  and  petition 
dismissed. 

We  concur:  McFAnLANo,  J.;  Sharp- 
ITEIN,  J.;  Patebsun,  J.;  Uarouttk,  J. 


M  Cal.  6M 

People  v.  McNamara.    (No.  20,877.) 
(Supreme  Court  of  Calif  omta.    May  12,  1803.) 

ROBBKKT  — KVIDESCB  —  ISBTEOOTIONS   INTIHATINO 

BiAsi — Pbkbumptios  or  Isnoobnob  —  Rs-izami- 

NATtOS  OF  WlTSEgS. 

1.  Leave  to  re-examine  a  witness  as  to  mat- 
ters  upon   wblch   he   has    already   been   examined 
having   been   left   by   Cude    Civil    Proc.    {   2050,    to 
the  sound  discretion  of  the  court,  cannot  be  aa- 
CaJ.Rep.  29-31  P.— 17 


signed  as  error,  althoagb  the  examination  Is  an 
unnecessary  repetition,  and  tends  only  to  em- 
phasize a  particular  subject. 

3.  An  instruction  asked  by  defendant  in  a 
criminal  case,  but  which  Is  argumentative  in 
form,  and  so  emphatic  that,  if  given,  it  would 
have  indicated  a  strong  bias,  is  properly  refused. 

8.  An  instruction  that  a  person  aooused  of 
crime  is  presamed  to  be  innocent  until  proven 
guilty,  and  that  this  presumption  goes  with  him 
all  through  the  case  "until  It  is  submitted"  to 
the  jury,  is  erroneous  in  Intimating  that  the 
presumption  ceases  at  that  time,  whereas  in  fact 
it  continues  until  a  verdict  is  reached. 

4.  Evidence  that  a  person  who  bad  been  robbed 
described  the  robber  to  a  x>olice  officer,  and  that 
the  latter  arrested  the  defendant  on  the  descrip- 
tion and  on  information  received  from  the  de- 
fendant's brother  in-law,  is  inadmissible  on  an 
indictment  for  robbary.  People  v.  Johnson, 
27  Pac.  Rep.  6(33,  91  Cal.  265,  followed. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  F.  W. 
Lawi.gk.  Judge. 

Indictment  of  McNamara  for  robbery. 
There  was  a  conviction,  and  defendant  ap- 
peals.   Reversed. 

Dunne  <§  McPike,  for  appellant.  Atty. 
Gen.  Hart  and  TF.  &  Baraeu,  for  the  Peo- 
ple. 

Patbrson.  J.  The  defendant  was  con- 
victed of  robbery,  and  sentenced  to  serve 
a  term  of  15  years  in  the  state  prison.  It 
is  urged  with  much  earnestness  that  the 
Judgment  should  be  reversed,  because  tbe 
evidence  is  iusufflcient  to  support  tbe  ver- 
dict. We  find,  however,  from  an  inspec- 
tion of  the  testimony  that  this  contention 
cannot  be  sustained  without  a  Judicial  in- 
vasion of  tbe  province  of  thejury,  auda 
violation  of  the  well-established  rule  ap- 
plicable to  cases  In  wliich  there  is  a  sub- 
stantial conflict  of  evidence.  Bun.rou.  the 
prosecuting  witness,  testitiud  that  on  the 
night  of  December  31, 1S90,  he  met  McNa- 
mara and  another  man,  and  stopped  and 
conversed  with  them;  that  they  walked 
along  together  about  a  block,  when  a 
man  came  out  from  an  alley,  and,  ap- 
proaching him  from  behind,  grabbed  him 
around  the  throat,  pulled  him  back,  and 
strangled  him;  that  while  he  was  being 
thus  held  the  other  persons — McNamara 
and  his  companion — went  tiirough  his 
pockets,  and  took  his  valuables,— a  dia- 
mond pin,  a  watch,  and  $27  In  gold  and  sil- 
ver. During  the  redirect  examination  of 
the  prosecuting  witness  he  gave  testimo- 
ny of  the  same  character,  and  upon  the 
same  topic,  as  In  his  direct  and  cross  ex- 
aminations. The  objection  of  the  defend- 
ant ought  to  have  been  sustained,  be- 
cause the  testimony  was  an  unneressary 
repetition,  and  the  rc-examinatlon  Indicat- 
ed a  dIf>posItl(>n  on  the  part  of  tbe  prose- 
cution to  emphasize  the  testimony  of  tbe 
witness  upon  a  particular  Rubject,  Error, 
however,  cannot  be  predicated  upon  tbe 
ruling.  The  matter  is  lelt  to  the  discre- 
tion of  the  court.  Code  Crlm.  Proc.  S 
20.')0.1 

The  statements  made  by  the  witness 
Rogers  on  his  cross-examination,  as    to 

This  section  declares  that  a  witness  once  ex- 
amined cannot  be  re-examined  as  to  the  same 
matter  without  leave  of  court,  and  that  snoh 
leave  is  to  be  granted  or  withheld,  in  the  exer- 
cise of  sound  discretion. 
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the  reason  why  he  had  the  defendant  ar- 
rested, were  directly  responBlve  to  the 
questions  asked  by  defendant's  counsel. 
The  court  did  not  err,  therefore.  In  refus- 
ing to  strike  them  out.  All  of  the  an- 
swers to  the  ob]ectiuuable  questions  put 
to  the  defendant  were  stricken  out,  and 
the  court  In  Its  Instructions  to  the  jury 
directed  them  not  to  consider  such  ques- 
tions or  answers  In  arriving  at  u  verdict. 
The  question  put  to  the  defendant  on 
cross-examination,  caliine  upon  him  to 
state  the  purpose  for  which  he  went  to  the 
saloon,  was  proper  croas-examinatlon. 

The  court  did  not  err  in  refusing  to  give 
the  first  four  Instructions  asked  by  the  de- 
fendant. They  were  given  in  substance  In 
the  charge  of  the  court.  The  other  In- 
structions asked  by  the  defendant  were 
properly  refused,  because  argumentative 
In  form,  and  c<iuched  la  language  so  em- 
phatic that,  if  given  by  the  court,  would 
have  indicated  a  strong  bias  on  the  part 
of  the  court  in  favorof  tlie  defendant.  An 
Instruction  Hhould  contain  a  principle  of 
law  applicable  to  ttie  case,  expressed  in 
plain  language,  Indicating  no  opinion  of 
the  court  as  to  an.r  fact  in  Issue.  It  ap- 
pears to  be  a  common  practice  to  select 
certain  material  fflcts,  or  those  which  an; 
deemed  to  be  material,  and  endeavor  to 
force  the  court  to  Indicate  an  opinion  fa- 
vorable to  the  defendant  as  to  the  effect 
of  such  facts  by  Incorporating  them  into 
Instructions  containing  a  correct  prin- 
ciple of  law.  The  vice  referred  to  is  well 
illustrated  in  the  following  Instruction 
asked  by  the  defendant  in  this  case:  "In 
this  case  you  are  confronted  with  con- 
flicting evidence  as  to  the  identity  of  the 
person  by  whom  the  offense  charged  is 
alleged  to  have  been  committed,  and  in 
determining  whether  or  not  the  complain- 
ing witness  was  or  was  not  mistaken  as 
to  the  identity  of  the  person  who  assaalt- 
ed  him  you  have  the  right,  and  It  Is  your 
duty,  to  take  into  consideration,  and 
weigh  carefully,  the  condition  and  situa- 
tion of  the  complaining  witness  himself. 
"Sou  have  aright  to  consider  that  he  is 
the  only  person  who  swears  to  the  iden- 
tity of  the  defendant;  you  have  the  right 
to  consider  that  he  was  a  stranger  in  San 
Francisco,  coming  from  bis  country  home 
to  this  large  city ;  you  have  tlie  right  to 
consider  his  condition  of  sobriety  or  Inso- 
briety. •  •  •  I  charge  you  that  It  is 
your  duty,  in  passing  upon  the  question 
of  the  guilt  or  innocence  of  this  defendant, 
to  take  intoconslderatlon  his  conductaft- 
er  his  arrest.  You  should  consider  wheth- 
er, after  the  sale  of  this  pin  to  Jordan  was 
completed,  this  defendant  Is  shown  to 
have  fled  the  city,  or  to  have  indulged  in 
any  other  conduct  suggestive  of  a  con- 
sciousness of  guilt.  •  •  •  You  should 
consider  the  circumstance  that  the  defend- 
ant expressed  his  willingness  and  his  read- 
iness to  do  all  in  his  power  to  assist  the 
complaining  witness  to  recover  his  prop- 
erty and  capture  the  thieves;  and.  Anally, 
you  should  consider  the  extent  to  ivhlch 
the  case  for  the  defendant  has  been  contra- 
dicted, whether  It  has  been  contradicted 
at  all,  whether  it  has  been  contradicted 
as  to  the  defendant's  alibi,  or  as  to  his 
possession  of  the  pin,  or  as  to  his  :  mi  tuct 


after  the  arrest;'  and  should  you.  upon  the 
whole  case,  or  indeed  upon  any  material 
part  of  it,  feel  any  reasonable  doubt  as 
to  the  guilt  or  innocence  of  the  defend- 
ant, or  should  you  fall  to  be  satisfied  to 
an  absolute  moral  certainty  of  the  gailt 
of  this  defendant,  it  would  be  your  duty 
to  find  a  verdict  of  not  gnilty,  and  acqnit 
him." 

The  instructions  given  by  the  conrt  of 
its  own  motion,  while  not  as  full  as  tbey 
might  have  been,  are  correct,  except  the 
first,  which  concludes  as  follows:  "Tbis 
defendant,  like  all  persons  accused  uf 
crime.  Is  presumed  to  be  Innocent  until  bia 
guilt  Is  established  to  a  moral  certainty 
and  beyond  all  reasonable  doubt,  and 
this  presumption  of  innocence  goes  ^itb 
bira  all  throngb  the  case  until  It  issubmit- 
ted  to  yon."  The  presumption  of  inno- 
cence does  not  cease  upon  the  submissiun 
of  the  cause  to  the  Jury,  but  operates  in 
favor  of  the  defendant,  not  only  during 
the  taking  of  the  testimony,  but  during 
the  deliberations  uf  the  Jury,  until  they 
have  arrived  at  a  verdict.  The  prosecut- 
ing witness  was  permitted  to  testify  that 
he  gave  a  description  of  the  robbers  when 
be  reported  the  matter  to  the  police  ofii- 
cers,  and  one  of  the  policemen  testified 
that  he  arrested  thedetendant  on  informa- 
tion he  received  from  the  defendant's  brutb- 
er-ln-law,  and  also  on  the  description  given 
by  Runyon.  Tbe>  admission  of  this  evi- 
dence was  error.  In  People  t.  Johnson, 
91  Cal.  266,  27  Pac.  Hep.  663,  we  held  that 
the  court  erred  in  admitting  testimony  of 
the  witness  Itrlggs  as  to  tlie  description 
of  the  defendant  given  himby  theprosecut- 
ing  witness  before  the  arrest;  and  In  Com. 
V.  Fagan,  108  Mass.  471, — a  case  similar 
to  this, — the  court  held  that  evidence  that 
the  person  robbed  described  the  robber  to 
the  officer,  and  that  the  latter  by  means  uf 
such  description  recognised  the  defendant 
as  the  assailant,  was  inadmissible.  The 
ruling  of  the  court  allowing  the  witness 
Rogers  to  state  the  conversations  he  bad 
with  the  chief  of  police  of  San  Jose  was 
also  erroneous.  Judgment  and  oidar  t»- 
versed,  and  cause  remaudeu  for  a  new 
trial. 

Woconcur:    Bbattt,  C.  J. ;  McFarlasd. 
J.;  De  Haten,  J.;  Harriso.n,  J. 


■■  w  Cal.  as 

NEAI.E  et  Hi.  V.  Depot  Ry.  Co.  (No.  14,496.) 
{iSuprc»7i«  Court  of  California.    May  5,  189a.> 

Nsw  Trial— NoTioB  of  Motiok— Cokmckitt 
Pbopbrtt. 
1.  Code  Civil  Proo.  {  659,  subd.  1,  provides 
that  a  pnrty  Intendimr  to  move  for  a  new  trial 
must,  within  10  days  after  verdict,  or  after  no- 
tice of  the  decision  of  the  court  or  referee, 
serve  a  notice  of  his  inteation,  desl^ating  the 
grounds  on  which  the  motion  will  bo  made,  and 
whether  it  will  be  made  on  the  minutes  of  the 
court  or  otherwise.  Subdivision  4  proviQes  that 
when  tho  motion  is  to  be  made  on  the  minutes 
of  the  court,  and  the  Rround  thereof  is  tho  in- 
sufHciency  of  the  evidence,  or  errors  of  law,  the 
motion  must  be  denied,  unless  the  notice  speci- 
fies the  particulars  in  which  the  evidence  was 
insutUciont  or  the  ruliuRs  of  the  court  were  er- 
roneous. Held,  that  the  nutico  of  motion  required 
by  subdivision  1  must  specify  tlie  particulars  re- 
ferred to  in  subdivision  4,  and  a  notice  that  the 
motion  will  be  brought  on  for  bearing  at  a  cer- 
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tain  time,  seired  after  the  10  days  hav«  elapsed, 

and  giving  the  particulars  as  to  the  insufficiency 
t>f  the  evldencQ  and  the  errors  of  law,  will  not 
supply  the  omission  in  the  notice  of  motion. 

2.  The  right  to  recover  damages  for  i>ersonal 
injury  Is  a  chose  in  action,  and,  if  acquired  by 
the  wife  during  marriage,  it  comes  vritfain  Civil 
Code,  i  164,  whereby  "all  other  property  acquired 
after  marriage  by  either  husband  or  wife  or 
both  Is  community  property. "  McFadden  v.  Rail- 
way Co.,  35  Pao.  Bep.  081,  87  Cal.  467,  followed. 

CommlBsionera'  decision.  In  banlt.  Ap- 
peal  from  Huperior  coort.  Lob  Angeles 
county;  Lucibn  Shaw,  Jodge. 

Action  by  Annie  Neale  and  Willlani  A. 
Neale  against  the  Depot  Railway  Com- 
pauy  (a  corporation)  to  recover  damages 
for  personal  injuries  to  wile.  Judgment 
for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Joha  Haynes,  for  appellant.  WIIUs  <ft 
Appel,  C.  C.  Stephens,  and  J.  A.  Dounell,  for 
respondents. 

Vanclief,  C.  The  plaintiffs  are  husband 
and  wife,  and  brought  this  action  to  re- 
cover damageH  for  pernonal  injuries  to  the 
wile,  tl)rougl)  the  negligence  of  the  defend- 
ant. The  verdict  and  judgment  were  In 
favor  u[  plaintiffs  for  damages  in  the  sum 
of  f^.'iO.  In  due  time  defendant  served  no- 
tice of  intention  to  move  for  a  new  trial 
on  tlie  grounds  (1)  of  accident  and  sur- 
prise, etc.;  (2)  01  newly-discovered  evi- 
dence, etc.;  (3)  of  insufficiency  of  the  evi- 
dencR  to  Justify  the  verdict,  and  that  it  is 
against  law;  and  (4)  error  in  law  occur- 
ring at  the  trial,  etc. ;  and  that  the  mo- 
tion would  be  made  upon  the  minutes  of 
the  court,  and  upon  affidavits  uf  newly- 
discovered  evidence;  but  this  notice  did 
not  state  any  particular  in  which  the  evi- 
dence was  alleged  to  be  insufllcien t,  nor 
any  particular  error  in  law.  Tblrty-flre 
days  alter  the  rendition  of  the  verdict  of 
the  jury,  to  wit,  on  December  20, 1890,  the 
defendant's  attorney  notified  the  attor- 
neys for  plaintiffs  in  writing  that  be  would 
"bring  on  lor  bearing  his  motion  for  a  new 
trial,  •  •  •  a  copy  of  which  is  hereto 
attached  and  herewith  served,"  on  the 
26tli  day  of  December,  1890.  Attached  to 
this  notice  was  a  formal  motion  lur  new 
trial,  together  with  speciticatlous  of  par- 
ticulars In  which  the  evidence  was  insuffi- 
cient, and  in  which  the  verdict  was  against 
law,  and  concluding  as  follows:  "This 
motion  is  made  pursuant  to  a  notice  here- 
tofore duly  given,  of  the  defendant's  inten- 
tion to  move  for  a  new  trial  upon  the 
minutes  of  the  conrt  in  said  cause. "  No 
affidavits  were  filed  in  support  of  the  mo- 
tion. The  court  denied  the  motion  on  the 
express  ground  "that  defendant's  notice 
of  intention  to  move  for  a  new  trial,  filed 
and  served  on  November  24. 1S90,  does  not 
specify  any  particulars  in  which  the  evi- 
dence is  insutticient  to  justify  the  verdict, 
nor  any  error  of  law  on  which  defendant 
proposed  to  rely,  there  being  no  state- 
ment of  the  case  proposed,  nor  any  aftl- 
davlts. "  The  appeal  is  from  this  order 
and  the  judirment  upon  the  judgment  roll. 
Including  a  bill  of  exceptions  showing  the 
facts  above  stated. 

I  think  the  order  is  clearly  right,  as  It 
appears  to  be  in  strict  ol>edience  to  the 
fourth  subdivision  of  section  659  of  the 


Code  of  Olvll  Procedure,  which  Is  as  fol- 
lows: "When  tlie  motion  is  to  he  made 
upon  the  minutes  of  the  conrt,  and  the 
ground  of  the  motion  is  the  ineuffleiency 
of  the  evidence  to  Jnstiiy  the  verdict  or 
other  decision,  the  notice  of  motion  niUMt 
specify  the  particulars  In  which  the  evi- 
dence is  alleged  to  be  insufficient;  and.  if 
tlie  ground  of  the  motion  be  errorn  in  law 
occnrring  at  the  trial,  and  excepted  to  by 
the  moving  party,  tlie  notice  must  specify 
theparticularerrors  upon  which  the  party 
will  rely.  If  the  notice  do  not  contain  the 
specifications  here  indicated,  when  tlie  mo- 
tion Is  made  on  the  minutes  of  the  court 
the  motion  niii.st  be  denied."  Where  a 
motion  for  new  trial  is  made  upon  the 
minutes  of  tlie  court, a  failure  to  make  the 
required  specifications  in  the  notice  of  in- 
tention to  move  for  new  trial  is  subject  to 
the  sn  me  consequences  asafailure  to  maice 
liite  speclflcntlons  in  a  statement  on  mo- 
tion for  new  trial  when  the  motion  is 
made  npon  such  statement,  vis.,  that 
"the  motion  must  be  denied."  Weyl  v. 
Railroad  Co.,  69  Cal.  203, 10  Pac.  Rep.  510, 
In  the  latter  class  of  cases  this  penalty  has 
been  enforced  by  this  court  in  cases  too 
numerous  to  require  citation.  The  Code 
mandate  is  the  same  In  both  rlnsses. 
Counsel  for  apiiellant,  however,  claims  a 
distinction,  on  the  ground  that  the  words 
"notice  of  motion, "  in  the  fourth  subdi- 
vision of  section  659,  do  not  mean  "no- 
tice of  Intention  to  move  for  a  new  trial," 
in  the  sense  of  the  first  paragraph  of  that 
section;'!  and  claims  that  the  speciflca- 
tions  annexed  to  his  notice  that  he  would 
"bring  on  for  hearing  his  motion  for  a 
new  trial,"  given  long  after  the  expira- 
tion of  the  time  for  giving  notice  of  his  in- 
tention to  malie  the  motion,  constituted 
a  sufficient  compliance  with  the  fourth 
subdivision  of  the  section  above  luoted. 
This  construction  needs  no  other  refuta- 
tion than  the  reading  of  the  whole  section. 
The  objection  that  the  judgment  was 
improperly  given  in  favor  of  the  hus- 
band and  wife  jointly  is  answered  by 
the  case  of  McFadden  v.  Railway  Co., 
87  Cal.  467,  25  Pac.  Rep.  6S1,  where  it  is 
said:  "The  right  to  recover  damages 
for  a  personal  injury,  as  well  as  the 
money  recovered  as  damages,  is  prop- 
erty, and  may  be  regarded  as  a  chose  in 
action,  (Railroad  Co.  v.  Dunn,  52  III.  26U; 
And. Law  Diet.;)  and  if  this  right  to  dam- 
ages is  acquired  by  the  wife  during  mar- 
riage, it,  like  the  damag;efl  when  recovered 
in  money,  Is,  in  this  state,  community 
property  of  the  husband  and  wife,  (Civil 
Code,  §§  162-164,3  169,)  of  which  the  hus- 
band  has  the  management,  control,  and 

Code  Civil  Proc.  $  659,  subd.  I:  "The  part,y  in- 
tending to  move  for  a  new  trial  mast,  within  ten 
days  alter  the  verdict  of  the  jury,  if  the  action 
were  tried  by  a  jury,  or  after  notice  of  the  deci- 
sion of  the  court  or  referee,  if  the  action  were 
tried  without  a  Jury,  file  with  the  cleric  and  serve 
upon  the  adverse  party  a  notice  of  his  intention, 
designating  the  grounds  upon  which  the  motion 
will  be  made,  and  whether  the  same  will  be 
mnde  upon  afBdavits  or  the  minutes  of  the  court 
of  *a  bill  of  exceptions  or  a  statement  of  tne  case. " 

•Civil  Code,  S  104:  "All  other  property  ac- 
quired after  marriage,  by  either  husband  or  wilo 
or  both,  is  community  property." 
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absolute  power  of  dtaposltlon  other  than 
testamentary.**  I  think  the  Judgment  and 
order  should  be  aflSrmed. 

We  concur:    Bblcubb,  0. ;  Foots,  G. 

PebCoriam.  For  the  reasons  given  lo 
theforeRolne  opinion  the  Judgment  and 
order  are  affirmed. 


m  c»i.  OS) 

Pennib  ▼.  Roach.    (No.  14,838.) 
(Supreme  Cotirt  of  CaHfomia.    Hay  13, 1893.) 

AfpulL—Betibw  — Question  not  Raised  Bslow 
— sofbbior  coort— jwbisdiotiok. 

1.  The  want  of  proofs  to  sustain  a  finding 
will  not  be  considered  on  appeal  where  the  qaes- 
tion  was  not  raised  below. 

9.  Since  the  superior  court  has  jurisdiction, 
both  in  equity  and  in  probate,  baring  Jurisdic- 
tion of  the  person  aud  subject-matter,  it  may  ad- 
minister relief  in  equity,  and  also  in  accordance 
with  the  law  relating  to  matters  in  probate. 

CommlssioDers'  decision.  Department  1, 
Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  J.  V.  Coffbt, 
Jndge. 

Action  for  an  accounting  by  James  C. 
Pennle,  administrator,  against  John 
Roach,  executor.  From  the  Judgment  en- 
tered, plaintltf  appeals.    Affirmed. 

NaphtHly,  Friedearieh  &  Ackermaa,  for 
appellant.  Smith,  Wrlifbt  A  Pomeroy 
and  John  A.  Wright,  (  Wm.  F.  Herrln  and 
H.  L.  Gear,  of  counsel,)  for  respondent. 

FooTE,  C.  This  is  an  action  by  Pennle, 
the  administrator  of  theestate  o(  Thomas 
U.  Blythe,  deceased,  for  an  accounting, 
agalnnt  John  Boach,  as  the  executor  of 
the  last  will  and  testaineot  of  Philip  A. 
Roach,  deceased,  who  had  preceded  Pen- 
nle as  the  administrator  of  Biythe's 
estate.  Judgment  was  given  and  made 
In  the  premUes,  from  which  the  plaintiff 
prosecutes  this  appeal  upon  the  judgment 
roll  and  a  bill  of  exceptions. 

The  first  contention  of  the  plaintiff  Is 
that  the  Judgment  Is  Told,  because  it  Is  In 
favor  of  Mr.  John  A.  Wright,  an  attorney 
at  law,  not  a  party  to  the  action.  Con- 
ceding, without  deciding,  that  under  the 
derision  in  ISharon  t.  Sharon,  75  Cal.  89, 
16  Pac.  Rep.  345,  so  much  of  the  Judgment 
as  orders  the  payment  to  John  A.Wright, 
Esq.,  of  a  certain  sum  of  money  Is  void, 
yet  that  part  of  the  Judgment  may  be  dis- 
regarded, and  Btlll  the  Judgment  can 
stand  and  be  enfoi-ced,  so  far  as  It  directs 
the  payment  to  the  defendant  Roach,  ex- 
ecutor, of  that  sura  of  money  for  the  use 
and  benefit  of  said  Wright.  It  is  certainly 
competent  for  this  court.  If  It  were  neces- 
sary, to  modify  the  Judgment,  by  striking 
out  the  words  " or  to  the  said  Wright  In 
person."  But  we  do  not  perceive  how  the 
plaintiff  can  be  Injured  by  the  Judgment 
remaining  as  It  is.  All  that  he  can  ask 
Is  such  a  Judgment  as  will  be  a  proper 
Toucher  to  him  In  hla  settlement  of  bis  de- 
cedent's estate.  He  can  pay  the  executor, 
defendant,  and  refuse  to  pay  Wright  in 
person  if  he  desires,  as  the  judgment  now 
stands,  and  there  Iia  no  compulsion  to  pay 
Wright  anything.  If  It  Is  error,  therefore. 
It  Is  harmless. 

So  far  as  the  evidence  of  the  valoe  ot 


Wright's  serTlces  is  concerned,  fbo  prepon- 
derance Is  In  favor  of  the  correctoees  of 
the  decision  made  by  the  trial  court.  The 
defendant  Introduced  the  testimony  of  six 
prominent  members  of  the  bar  of  San 
Francisco,  wbo  stated  that  the  service* 
of  Mr.  Wright  were  reasonably  worth 
fl50,000.  Another  prominent  attorney 
estimated  his  services  to  be  worth  f  136,- 
600.  It  Is  true,  three  witnesses  for  the 
plaintiff,  equally  eminentlnthe  profession, 
testified  that  his  services  were  worth  only 
f  75,000,  but  it  was  for  the  court  to  decide 
the  conflict,  and  in  such  cases  Its  ruling 
will  not  be  interiered  with  by  the  appel- 
late court,  unless  there  Is  a  clear  abase  of 
discretion.  Stuart  v.  Boulware,  183  U.  H. 
78,  10  Sup.  Ct.  Rep.  242.  It  appears  that 
the  affairs  of  the  estate,  which  was  valued 
at  nearly  f3,U00,0OO,  were  In  great  disor- 
der, and  a  successful  administration  thereof 
depended  upon  diligent,  lntelligent,and  sys- 
tematic labor.  Claims  amounting  to  nearly 
half  a  million  dollars  were  presented 
against  the  estate,  but  through  successful 
litigation  and  arbitration,  conducted  chief- 
ly by  Mr.  Wright, sucb  claims  were  reduced 
over  a  quarter  of  a  million  ofdollars.  His 
labors  covered  nearly  six  years  of  time, 
ten  months  of  which  were  spent  In  Mexico 
and  Europe. 

The  point  Is  made  that  there  is  no  alle- 
gation In  the  answer  that  the  claim  of 
Wright  waa  ever  presented  for  allowance 
to  the  executor  of  Pliillp  A.  Roach,  or 
proof  made  of  Its  presentation.  The  point 
as  to  the  want  of  proof  Is  made  here  now 
for  the  first  time,  and  cannot  be  consid- 
ered. Drake  v.  Foster,  52  Cal.  227.  It  Is 
said  by  the  appellant  that  the  answer 
does  not  allege  that  Mr.  Wright  had  any 
valid  claim  against  the  estate  of  Philip  A. 
Roach,  and  hence  the  executor  of  Roach 
could  claim  nothing  from  the  estate  repre- 
sented by  the  plaintiff,  Pennle.  In  this  be- 
half it  Is  urged  that  the  pleading  In  ques- 
tion does  not  aver,  as  it  should,  that  the 
claim  of  Mr.  Wright  for  legal  services  had 
been  presented  to  the  executor  of  Roach 
within  the  time  required  by  law  for  such 
presentation  for  allowance.  As  the  an- 
swer avers  the  liability  ot  Roach  to 
Wright  for  the  services  he  performed  at 
Roach's  request,  it  snfflciently  states  a 
cause  of  action. 

It  Is  urged  also  for  a  reversal  of  the 
Judgment  that  the  court  below  bad  no  Ju- 
risdiction, as  a  court  sitting  in  equity,  to 
determine  the  amount  of  Mr.  VVrlgbt'a 
fee,  or  to  withhold  for  further  considera- 
tion and  determination  the  amount  ot 
commissions  due  P.  A.  Koach  for  admin- 
istering upon  the  Blythe  estate.  But  un- 
der the  present  state  constitution  the  su- 
perior court  has  Jurisdiction  both  in  equi- 
ty and  matters  of  probate.  It  Is  the  same 
superior  court  for  all  purposes  where  it 
has  Jurisdiction  If  It  has  Jurisdiction  ot 
the  person  and  subject-matter,  and  It  is 
admitted  that  as  to  matters  of  accountin£ 
between  the  estate  of  a  deceased  adminis- 
trator and  his  successor  it  can  assume 
such  Jurisdiction,  then  It  can  administer 
full  and  entire  relief  according  to  the  prin- 
ciples of  equity,  and  also  In  accordance 
with  the  statutes  which  exist  with  refer- 
ence to  matters  of  probate,  or  any  other* 
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witbiB  the  coort'B  Juriedtctlon.  Tbis, 
we  think,  dlaposeB  ot  tbe  objection  made 
on  this  head,  and  what  we  have  Hnid  is  in 
accordance  with  the  views  of  this  conrt 
In  Estate  of  Burton,  (No.  14,450,)  29  Pac. 
Bep.  86. 

As  to  the  point  made  that  tbe  claim  ot 
Wright  moat  have  been  first  paid  by 
Philip  A.  Roach,  deceased,  in  his  life- 
time, beforn  it  could  be  allowed.  It  is  dis- 
posed of  against  the  contention  ot  appel- 
ant in  Estate  of  Coute,  87  Cal.  480,  2.5  Pnc. 
Kep.  685.  We  perceive  no  error  in  the  rec- 
ord, and  advise  that  the  Judsrment  be 
affirmed. 

Weconcar:  Bblcbeb.C.;  Fitzgerald, C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is 
affirmed. 

Hakribon,  J.,  deeming  himself  disquall- 
fled,  did  not  participate  in  the  decision  ot 
the  above  cause. 


M  Cal.  4M 

J  A0K80N  y.  Jackson.    (Mo.  14,582.) 

(Supreme  Court  of  CcMfomia.    May  8,  1893.) 

Habbiiqb — Validitt  —  Former  Wife  Liviso — 
Convey AWCK  by  Husbaitd  to  Wife — Fkattd 
OT  Wife — ^Akeitdicbnt  of  Pi.eadiitos. 

1.  A  wife,  who  was  married  to  and  lived 
with  her  hasband  in  Australia,  afterwards  left 
bim.  and  went  to  live  with  bar  parents,  who 
•Iso  resided  in  Aastralia.  Tbe  husband  then  re- 
moved to  California,  where  he  married  again,  eight 
years  afterwards.  Held,  that  the  ilrst  wife  was 
"absent"  from  her  husband,  within  Civil  Code, 
{  61,  whloh  provides  that  a  second  marriage  dur- 
iDK  the  life  of  a  former  sponse  is  valid  until 
legally  annulled,  where  the  former  spouse  was 
absent,  "and  not  known  to  such  psrson  to  be  liv- 
ing, for  tbe  s^ce  ot  five  successive  years  imme- 
diately preceding  such  subsequent  marriage." 

2.  By  Civil  Code,  S  15S,  transactions  between 
husband  and  wife  are  declared  to  be  confidential, 
as  defined  by  the  title  on  "Trusts;"  and,  by  seo- 
tlon  2335,  all  transactions  between  a  tmstee  and 
his  beneficiary,  by  wbioh  the  trustee  obtains  ad- 
vantage, are,  as  regards  the  benefiolary,  pre- 
sumed to  be  without  sufBcient  oonsideration,  and 
imder  undue  Influence.  Held,  that  a  wife  who, 
by  solicitation,  induced  her  husband  to  convey  to 
ber  bis  property,  so  that,  in  the  event  of  annul- 
ment of  marriage,  she  might  hold  it  in  ber  own 
right,  violates  section  2331,  which  declares  that 
"a  tmstee  may  not  use  the  infiueace  which  his 
position  gives  him  to  obtain  advantage  from  his 
beneficiary, "  and  is  thereby  guilty  of  fraud,  un- 
der section  3231,  deoUrIng  such  violation  to  be  a 
fraud. 

3.  To  allow  amendments  after  the  trial  has 
commenced  Is  In  the  discretion  of  the  trial  court, 
and  error  cannot  be  predicated  on  the  allowance 
of  such  an  amendment,  whereby  Issues  were 
raised  which  were  not  raised  by  the  original 
pleadings,  unless  the  adverse  party  asked  to 
have  the  case  reopened  for  the  purpose  of  trying 
the  new  Issue. 

Comralsaloners' decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
connty;  W.  P.  Wadb,  Jadge. 

Action  by  Dolores  C.  Jackson  against 
John  Engene  Jackson  for  annnlnient  of 
marriage  upon  ground  of  his  th^n  having 
another  lawful  wife  living,  andcrosscom- 
plaint  by  defendant  to  have  annulled  and 
vacated  certain  deeds  fraudulently  ob- 
tained from  bim  by  plaintiff.    Judgment 


tor    defendant.     Plaintiff  appeals.     Af- 
firmed. 

FlaJayson  &  Fiolayson,  for  appellant. 
Joha  D.  Blckneli  and  D.  P.  Batch,  for  re- 
spondent. 

Belcbbr,  C.  In  July,  187S,  tbe  plaintiff 
and  defendant  intermarried  at  the  city  of 
Los  Angeles,  In  this  state.  In  May,  1890, 
tbe  pltilntlfT  commenced  this  action  to 
have  her  marriage  with  defendant  an- 
nulled, upon  the  ground  that,  at  the  time 
It  was  contracted,  he  had  another  wife 
living,  and  that  such  formermarriage  had 
never  been  dissolved  by  a  decree  otdivorce 
or  otherwise.  The  defendant,  by  his  an- 
swer, admitted  a  prior  marriage,  but  al- 
leged that  for  five  successive  years  Imme- 
diately preceding  his  marriage  with  the 
plaintiff  his  former  wife  had  been  absent 
from  him,  and  was  not  known  by  him  to 
be  living,  and  that  be  believed  she  was 
dead.  Defendant  also  filed  a  cross  com- 
plaint. In  which  he  alleged  that  in  the 
month  of  February,  1864,  he  was  married 
to  one  Elisabeth  Whartun,ln  Australia, 
and  that  they  lived  together  as  hus- 
band and  wife  for  the  period  of  one  year, 
when  they  separated  by  mutual  consent, 
and  he.  In  1865,  removed  thence  to  tbe 
state  of  California,  where  he  had  ever 
since  resided ;  that  for  more  than  seven 
years  prior  to  July,  1873,  when  he  mar- 
ried the  plaintiff,  be  had  not  heard  from 
his  former  wife,  although  he  mudediligent 
Inquiry  and  wrote  to  her  several  times  to 
know  of  her  whereabouts,  and  also  wrote 
to  several  others,  her  relatives,  friends, 
and  acquaintances,  luqnirhig  as  to  her 
whereabouts,  and,  receiving  no  answers 
to  any  of  his  letters,  he  believed  her  to  be 
dead.  He  further  alleged  thatln  January, 
1884,  In  consideration  of  love  and  affec- 
tion, and  to  secure  to  the  plaintiff  and  to 
their  children  a  competency,  and  to  save 
the  making  of  a  will  and  the  expense  ot 
probate  incase  of  his  death,  ami  believ- 
ing at  the  time  that  the  plaintiff  was  his 
lawful  wife,  and  would  continue  their 
marital  relations  in  the  future  as  she  had 
in  the  past,  he,  at  herearnest  and  frequent 
solicitation,  made,  executed,  and  delivered 
to  her  a  deed  of  certain  real  property,  sit- 
uate in  thp  city  of  Los  Angeles,  a  copy  of 
which  deed  Is  set  out;  thatagain.  In  April, 
1888,  for  the  same  consideration,  and  re- 
posing implicit  confidence  In  the  plaintiff 
as  his  lawful  wife,  and  merely  for  the  pur- 
pose of  correcting  the  former  deed,  he,  at 
plaintiff's  repeated  request  and  solicita- 
tion, executed  and  delivered  to  her  anoth- 
er deed  of  the  same  property,  a  copy  of 
which  last  deed  Is  also  setont;  that  the 
property  described  In  the  deeds  was  of  the 
valwe  of  $125,000,  and  was  all  the  proper- 
ty owned  by  defendant  at  the  time  of  the 
execution  ot  the  first  deed,  except  n  piece 
of  property  in  the  county  of  San  Diego, 
which  was  afterwards  sold,  and  the  pro- 
ceeds applied  towards  the  payment  of  a 
balance  due  on  the  proi>erty  conveyed, 
and  for  improvements  thereon;  that  at 
tha  time  of  the  execution  and  delivery  of 
the  said  deeds  to  plaintiff  she  bad  been 
fully  Informed  of  defendant's  former  mar- 
riage to  Elizabeth  Wharton,  and  that 
tbey  had  separated  by  mutual  consent. 
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and  that  defendant  had  not  heard  from 
his  former  wife  for  more  than  seven  years 
prior  to  his  marriage  with  the  plaintiff, 
and  believed  her  to  be  dead,  and  that 
plaintiff,  with  full  knowledge  of  all  these 
facts,  solicited  and  requested  the  nonvey- 
ance  of  the  property  from  defendant, 
"with  Intent  on  her  part  to  deceive  this 
defendant,  and  did  deceive  this  defendant, 
in  this:  that  she  did  intend  to  hold  and 
retain  said  property  as  her  own,  and  for 
her  separate  use  and  benefit,  and  to  pro- 
cure as  soon  as  she  was  able  a  nullity  of 
her  marriage  with  this  defendant,  if  the 
fact  Hhould  be  that  said  former  wife  was 
living,  and  thereby  to  defraud  this  defend- 
ant out  of  all  of  said  property  so  con- 
veyed;" that  plaintiff's  conduct  towards 
defendant  prior  to  the  execution  of  said 
conveyancen  was  that  of  a  dutiful,  faithful, 
and  devoted  wife, and  he  bad  implicit  con- 
fidence in  her  that  she  would  continue 
such  relation  to  him  during  their  lives: 
that  said  conveyances  were  executed  nnd 
delivered  by  defendant  to  plaintiff  "un- 
der a  mistalie  of  the  facts  as  they  existed 
at  that  time,  and  had  it  not  been  lor  said 
mistake  of  facts,  and  that  this  defendant 
believed  his  former  wife  to  have  been  dead, 
and  the  plaintiff  in  this  action  was  his 
lawful  and  legal  wife,  and  having  implicit 
contldonce  and  faith  in  her,  and  that  she 
would  continue  their  marital  relations  as 
heretofore,  he  would  not  have  made,  exe- 
cuted, or  delivered  said  deeds  of  convey- 
ance, or  either  of  tham,  as  hereinbefore  set 
forth;"  that  defendant  requested  plaintiff, 
before  the  commencement  of  this  action, 
to  reconvey  to  him  the  property  he  had  so 
conveyed  to  her,  and  that  she  refused  to 
reconvey  the  same,  or  any  part  thereof; 
that  defendant  did  not  know  that  his  for- 
mer wife  was  living  until  December,  1890, 
when  he  ascertained  that  fact  from  her 
deposition  taken  in  this  case,  although  he 
had  what  purported  to  be  a  declaration 
or  statement  made  by  her  in  September, 
1889,  under  the  name  of  Ann  Walker,  and 
received  by  him  in  November,  1S89;  that, 
upon  receiving  such  declaration  or  affi- 
davit, he  delivered  it  to  the  plaintiff,  who 
In  May  following  commenced  this  action 
to  Itave  their  marriage  annulled.  It  Is 
then  alleged  that  there  were  two  children, 
one  a  boy  16  yeara  of  age,  and  the  other 
a  girl  lU  years  of  age,  the  issue  of  the  mar- 
riage between  plaintiff  and  defendant,  and 
that  plaintiff  was  not  a  fit  or  suitable 
person  tu  have  the  care  and  custody  of 
eaid  children,  and  that  defendant  was  a 
fit  and  proper  person  to  have  the  care  and 
custody  of  them.  And  the  prayer  is  that 
the  said  deeds  bo  set  aside  and  vacated, 
and  that  the  property  described  therein 
be  adjudged  to  be  the  property  of  defend- 
ant, and  that  plaintiff  be  required  to  exe- 
cute a  deed  thereof  to  defendant,  and  also 
that  defendant  have  the  care,  custody, 
control,  and  education  of  thesaid  children. 
The  plaintiff,  by  lier  answer  to  the  cross 
com|>laint,  denied,  among  others,  all  of  its 
averments  to  the  effect  that  defendant 
was  Induced  to  execute  and  deliver  the 
said  deeds  by  fraud  and  deceit  on  her  part, 
or  by  mistake  on  his  part. 

When   the  case  was  called  for  trial  the 
parties  stipulated,  as  tu  the  children,  that 


the  custody  of  the  son  aboald  be  gtven  to 
the  defendant,  and  that  of  the  daughter 
to  the  plaintiff.  It  was  also  stipulated 
that  each  party  might  introduce  all  of  his 
or  her  testimony,  8u>>Ject  to  the  ri^ht  of 
the  other  party,  after  all  the  testimony 
should  be  put  in,  tu  object  to  or  move  to 
strike  out  any  part  of  it.  Counsel  for  de- 
fendant then  stated  that,  if  they  wore  so 
advised,  they  would,  after  all  the  evidence 
should  heintroduced,filean  amended  cro-sfi 
complaint  to  fit  the  evidence  put  in,  and 
counsel  for  plaintiff  stated :  "  We  have  no 
objection  to  your  filing  an  amendment  to 
the  cross  complaint  at  any  time  to-day, 
and  that  It  may  be  considered  as  an- 
swered." 

In  support  of  her  side  of  the  case,  the 
plaintiff  testified  that  she  was  married  to 
the  defendant  on  the  10th  day  of  JuIy,lS73, 
at  the  city  of  Los  Angeles;  and  shp  read 
in  evidence  the  deposition  of  his  former 
wife,  in  which  deponent  stated  that  she 
W.1S  born  and  had  always  lived  in  Austra- 
lia; that  sheflrst  met  defendant  at  Forbes, 
in  the  colony  of  New  South  Wales,  where 
her  parents  were  living,  and  near  which 
place  he  was  working  as  a  miner:  that 
she  was  married  to  defendant  at  Orange, 
in  that  colony,  192  miles  west  of  Hydney. 
on  the  nth  day  ut  February,  18G4:  that 
she  and  defendant  lived  together  and  co- 
habited as  iiusband  and  wife  until  Decem- 
ber, 1865;  that  in  January  or  February. 
186(i,  she  received  a  letter  from  him,  dated 
at  Sydney,  in  which  he  said  he  was  about 
to  go  to  America,  and  that  she  had  never 
heard  from  him  since;  that  a  female  cbiid, 
the  Issue  of  her  marriage  with  defendant, 
was  born  to  her  in  March,  1865,  and  that 
in  1866  she,  with  her  child,  left  her  then 
place  of  residence,  and  returned  tu  her 
parents'  house  at  Forbes,  nnd  that  in 
June,  1873,  she  was  again  married,  to  one 
James  Walker,  and  had,  as  the  issue  of 
that  marriage,  six  children.  The  defend- 
ant then  testified  as  a  witness  in  his  own 
behalf,  and  in  rebuttal  the  plaintiff  and 
two  other  witnesses  were  called  and  testi- 
fied. The  case  wassubmitted  fordecislon, 
on  the  day  the  trial  commenced,  on  briefs 
to  be  thereafter  filed  by  the  respective  par- 
ties. Twelve  days  later  the  defendant, 
after  due  notice,  asked  permission,  and 
was  allowed  by  the  court  aicainst  the  ob- 
jections of  plaintiff,  to  file  an  amended 
cross  complaint.  To  this  cross  complaint 
the  plaintiff,  reserving  her  objection  and 
exception  to  the  order  allowing  the  same 
to  be  filed,  demurred  and  answered  at  the 
same  time.  Subsequently  the  court  found 
all  the  facts  of  the  rase  to  be  substantially 
as  the.v  are  stated  in  the  amended  cross 
complaint,  and  entered  its  decree  dissolv- 
ing the  bonds  of  matrimony  existing  be- 
tween the  parties,  and  awarding  to  them 
the  custody  of  the  children  in  accordance 
with  their  stipulation,  and  adjudging 
that  the  deeds  executed  by  the  defendant 
to  the  plaintiff  be  vacated  and  set  aside, 
and  that  the  property  described  therein 
be  allotted  to  them  in  equal  shares;  that 
is  to  say,  that  an  undivided  one  half  Inter- 
est In  and  to  all  of  the  lands  and  premises 
described  in  the  deeds  be  awarded  and  Al- 
lotted to  the  plaintiff,  and  a  like  interest 
to  the  defendant,  and  requiring  the  plain- 
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tlfl  to  execute  tri  the  delendant  a  deed  to 
an  undivided  one  half  interent  In  the  prop- 
erty within  10  diiyH  niter  tlie  entry  ol  the 
decioion.  From  thifl  ]udKnient  and  an  or- 
der refualDg  a  new  trial  the  plalutiB  has 
appealed. 

1.  The  appellant  couteuds  that  ber  mar- 
riaee  with  defendant  wadinvalld  and  void 
from  the  beginnini;,  and  that  no  relations 
of  trust  an<]  confidence,  such  aa  ordinarily 
arise  between  husband  and  wife,  ever  ex- 
isted between  them.  This  position  Is 
rested  upon  the  role  of  tlie  common  law 
that  a  marriage  was  void  when  one  of  the 
spouses  had  contracted  a  prior  marriage 
which  had  never  been  dissolved  by  death, 
divorce,  or  otherwise.  But  this  rule  of  the 
common  law  has  been  changed  in  certain 
respects  in  this  state  by  the  Codes.  Sec- 
tion Ul  of  the  Civil  Code  provides  as  fol- 
lows: "A  subsequent  marriage  contract- 
ed by  anyperson  during  the  life  of  a  former 
husband  or  wife  of  such  person,  with  any 
person  other  than  such  former  husband 
or  wife,  is  Illegal  and  void  from  the  begin- 
ning: •  •  •  (2)  Unless  such  former 
husband  or  wife  was  absent,  and  not 
known  to  such  person  to  be  living  for  the 
space  of  five  successive  years  immediately 
preceding  such  subsequent  marrias:e,  or 
was  generally  reputed  and  was  believed 
by  such  person  to  be  dead  at  the  timesnch 
subsequent  marriage  was  contracted ;  in 
either  of  which  casus  the  subsequent  mar- 
riage is  valid  until  its  nullity  is  adjudged 
by  a  competent  tribunal."  The  appellant, 
however,  contends  thnt  this  change  In  the 
law  does  not  affect  the  case  or  make  valid 
her  marriage,  for  the  reason  that  defend- 
ant's former  wife  remained  at  her  home  in 
Australia,  and  was  not  absent  from  him, 
within  the  meaning  of  the  statute,  hut  he, 
having  left  ber  and  come  to  California, 
was  himself  the  absentee.  And  it  is  dald: 
"Tbe'absent'spouseis  the  spouse  who  has 
left  his  or  her  residence,  home,  or  domi- 
cile."  Thecoort  found  that"  the  said  Eliz- 
abeth Wharton,  then  the  wife  of  the  said 
defendant.  John  Eugene  Jackson,  left  the 
said  defendant,  Jackson,  and  went  to  live 
with  her  parents  In  Australia,"  and  that 
afterwards  the  defendant  came  to  this 
state.  This  finding  Is  supported  by  the 
testimony  of  the  defendant,  and  must  be 
accepted  as  stating  the  fact  truly.  This 
being  HO,  wethink  it  must  be  held  that  the 
former  wife  was,  in  a  legal  sen^e,  as  really 
and  truly  absent  from  defendant  as  she 
would  have  been  it  he  had  remained  in 
Australia,  but  had  continued  to  live  sepa- 
rate and  apart  from  her.  But,  conceding 
this  view  to  be  correct,  it  is  earnestly  in- 
sisted that  there  was  no  aufflcientevldence 
to  show  that  defendant  did  not  know  his 
former  wife  to  be  living  for  the  space  of 
five  years  before  he  married  the  plaintiff. 
or  that  he  believed  her  to  be  dead.  The 
•lefendant  testified:  "I  never  heard  from 
my  former  wife  prior  to  November,  1889. 
I  made  efforts  to  hear  from  her  from  the 
time  I  separated  from  her  until  the  time  of 
my  marriage  with  my  present  wife.  These 
efforts  were  made  as  follows:  It  might 
have  been  a  year  or  so  after  I  arrived  at 
San  Francisco  I  wrote  to  her,  and  wrote 
to  Some  friends  of  mine,  making  inquiries 
abonC  ber.    I  know  It  was  within  two 


yearn  of  the  time  that  I  arrived  In  San 
Francisco  that  I  met  an  old  miner  who 
used  to  work  with  me  on  these  mines,  and 
he  was  familiar  with  the  circumstances, 
and  he  informed  me  that  she  was  dead. 
After  writing  and  talking  with  him  I  made 
no  other  effort  to  hear  from  her  other 
than  by  writing.  I  wrote  to  several  par- 
ties that  I  knew;  got  no  answer  from 
them  at  all.  I  got  no  answerfrom  her.  I 
believed  her  to  be  dead."  Thecourt  found 
that  ail  the  facts  testified  to  by  the  defend- 
ant In  this  regard  were  true,  and  the  find- 
ing cannot  be  disturbed  here,  for  want  of 
evidence  to  justify  It. 

2.  Appellant  also  contends  that  the  find- 
ings as  to  the  alleged  fraud  and  mistake, 
under  which  the  deeds  were  executed  to 
the  plaintiff,  were  not  Justified  by  the  evi- 
dence, and  that,  if  Justified,  they  did  not 
warrant  the  conclusions  of  law  that  the 
deeds  should  bevocated  and  set  aside,  and 
the  property  allotted  to  the  parties  In 
equal  shares.  We  do  not  think  this  con- 
tention can  be  sustained.  The  testimony 
on  the  part  of  defendant  tended  to  show 
that  the  deeds  were  executed  at  the  ear- 
nest and  repeated  request  and  solicitation 
of  the  plaintiff,  and  that  she  intended 
thereby  to  get  all  the  property  in  her  own 
name,  so  that.  If  it  should  turn  out  that 
the  former  wife  was  living,  she  could  have 
her  marriage  annulled,  and  yet  claim  and 
hold  the  property  in  her  own  right;  and 
that  defendant,  honestly  believing  his  for- 
mer wife  to  be  dead,  and  having  full  confi- 
dence In  the  plaintiff,  as  a  true,  dutiful, 
and  affectionate  wife,  and  expecting  their 
marital  relations  to  continue  so  long  as 
both  should  live,  yielded  to  her  wishes  and 
solicitations  In  every  respect.  The  Civil 
Code  contains  the  following  provisions: 
"Sec.  168.  Either  hosband  or  wife  may  en- 
ter into  any  engagement  or  transaction 
with  the  other,  or  with  any  other  person, 
respecting  property,  which  either  might  If 
unmarried;  subject.  In  transactions  be- 
tween themselves,  to  the  general  rules 
which  control  the  actions  of  persons  occu- 
pying confidential  relations  with  each 
other,  as  defined  by  the  title  on  '  Trusts. "* 
"Sec.  2235.  All  transactions  between  a 
traste<)  and  his  beneficiary  during  the  ex- 
istence of  the  trust,  or  while  the  influence 
acquired  by  the  trustee  remains,  by  which 
he  obtains  any  advantage  from  his  bene- 
ficiary, are  presumed  to  be  entered  luto 
by  the  latter  without  sufficient  considera- 
tion, and  under  undue  influence."  By 
these  sections  the  relations  between  hus- 
bond  and  wife  are  declared  to  be  confiden- 
tial, and  all  transactions  between  them 
respecting  property  are  made  subject  to 
the  same  rules  that  control  transactions 
between  a  trustee  and  his  cesttiiqiie  trust. 
One  of  these  rules  is  that  a  trustee  must 
not  use  the  influence  which  his  position 
gives  him  to  obtain  any  advantage  of  his 
beneficiary,  (section  2231, Civil  Code;)  and, 
it  he  does,  it  is  a  fraud  against  the 
benoflciary,  (section  2234,  Id.,)  for  which 
equity  will  grant  appropriate  relief,  (Brl- 
son  V.  Brison,  75  Cal.  525,  17  Fac.  Rep. 
680.)  in  our  opinion,  therefore,  there 
was  evidence  to  Justify  the  findings  com- 
plained of,  nud  they  must  be  upheld. 

3.  It  is  objected  that  the  court  erred  in 
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permitttns  the  amended  cross  complaint 
to  be  filed  after  the  case  bad  been  submit- 
ted for  declsiuD,  because  it  raised  new 
Issues  as  to  fraad,  no  such  issues  having 
been  tendered  by  tbe  original  cross  com- 
plaint; and  also  in  denying  tbe  plaintiff's 
motion,  made  alter  tbe  amended  cross 
complaint  was  filed,  to  strike  out  all 
those  parts  of  defendant's  testimony  tend- 
Ing  to  Hbow  fraud,  upon  the  ground  that 
when  tbe  testimony  was  given  tliere  was 
no  issue  as  to  frand,  and  hence  it  was 
irrelevant  and  immaterial.  Whether  a 
party  to  a  suit  should  be  permitted  to 
amend  his  pleading  after  trial  commenced 
or  not  is  a  matter  which  is  ordinarily  ad- 
dressed to  tbe  discretion  of  the  court,  and 
tbe  action  of  tbe  court  in  granting  or  re« 
fusing  permission  Is  never  dlnturbed  on 
appeal,  unless  It  clearly  appears  that  It 
abused  its  discretion.  In  this  rase  we 
see  no  abuse  of  discretion.  The  testi- 
mony WHS  all  In,  and  it  was  proper  that 
the  pleadings  be  amendedd  so  as  to  con- 
form to  it.  But  it  is  said  that  tbe  plaintiff 
did  not,  in  giving  her  testimony,  deny  de- 
fendant's charges  of  frand,  because  they 
were  not  based  on  any  issue  in  the  case, 
and  that  by  permitting  the  amendment, 
and  refusing  to  strike  out  the  portions  of 
defendant's  testimony  objected  to,  tbe 
court  prevented  her  having  that  fair  and 
Impartial  trial  to  which  she  was  entitled. 
It  it  be  true  that  the  plaintiff  could  and 
would  have  denied  any  of  the  defendant's 
charges,  which  she  did  not  deny,  provided 
the  amended  cross  complaint  had  been  on 
file  at  tbe  time,  then  she  might,  and  we 
think  should,  have  asked  to  have  tbe  case 
reopened  for  that  purpose.  If  she  bad 
done  so,  doubtless  her  request  would  have 
been  granted.  In  tbe  absence  of  such  a 
request,  we  see  no  reversible  error  in  the 
rulings  of  the  court. 

4.  It  is  further  objected  that,  In  dividing 
the  property  equally  between  the  parties, 
the  courtsbould  hare  ascertained  whether 
there  was  any  other  community  property 
at  tbe  date  of  tbe  decree,  and,  if  so,  should 
have  divided  all  of  It,  and  not  that  only 
which  wasdescribcd  inthedeeds.  Conced- 
ing this  to  be  80,  still  we  cannot  say  that 
there  was  any  error.  It  does  not  clearly 
appear  that  there  was  any  other  com- 
munity property,  and,  if  there  was,  the 
attention  of  tbe  court  should  have  been 
directly  called  to  it. 

5.  It  is  suggested  that  the  decree  Is  not 
in  proper  form  to  effect  tbe  ends  probably 
Intended  by  tbe  court,  for  the  reason  that 
it  first  vacates  and  sets  aside  the  deeds, 
tben  allots  an  undivided  one  half  of  the 
property  to  the  plaintiff  and  the  other  un- 
divided half  thereof  to  tbe  defendant,  and 
then  requires  tbe  plaintiff  to  execute  a 
deed  to  an  undivided  one  half  of  the  prop- 
erty to  the  defendant.  It  is  said  that  the 
deed  to  be  executed  by  the  plaintiff  may  be 
claimed  to  be  a  deed  to  the  undivided  half 
allotted  to  her,  thus  giving  the  defendant 
the  whole  property,  and  leaving  nothing 
to  her.  Tbe  decree  was  not  happily 
drawn,  but  its  obvious  meaning  is  to 
divide  the  property  equally  between  the 
parties,  and  to  vest  in  each  of  them  tbe 


title  to  an  undivided  half  of  it.  The  deed 
required  of  tbe  plaintiff  was  not  to  con- 
vey her  half,  and  does  not  affect  it.  Wiiat 
has  been  said  above  dlsposi^  of  all  tbe 
material  points  in  thecase.  We  have  cure- 
fully  read  the  very  elaborate  and  able 
briefs  presented  by  counsel  on  both  sides, 
but  have  notdeemctl  Itnece^ary  to  follow 
them  at  length,  or  to  cite  and  comment 
upon  the  numerous  autborltlCM  referred 
to.  Looking  at  the  whole  record,  we  find 
no  good  ground  for  reversal,  and  there- 
fore advise  that  tbe  indgment  and  order 
be  affirmed. 

We  ooneur:    Vanclief,  C;  Foote,  C. 

PkrCdbiam.  For  the  reasons  given  in 
the  foregoing  opinion  tbe  judgment  and 
order  are  affirmed . 

Harrison,  J.,  (concurring.)  In  my 
opinion  the  finding  of  the  court  that  the 
former  wife  of  the  defendant  "left"  him 
is  not  sustained  by  tbe  evidence.  Tbe  de- 
fendant alleged  in  his  answer  that  they 
"separated  by  mutual  consent,  and  this 
defendant, in  the  year  1865,  removed  to  the 
state  of  California."  Upon  the  trial  be 
testified  to  the  same  effect,  saying:  "  I  left 
in  1865.  She  left  and  went  home  to  her 
father  and  mother.  I  ciune  on  to  Sydney, 
and  after  a  while  came  to  San  Francisco." 
His  testimony  that  she  "left,  "not  that  she 
left  him,  and  that  he  "came  on  to  San 
Francisco,"  accords  with  the  allegation  in 
the  answer  that  they  separated  by  mutual 
consent.  There  is  no  other  testimony  in 
reference  to  this  subject, except  that  of  the 
former  wife,  which  is  to  the  effect  that  be 
left  her.  If  they  did  separate  by  mutual 
consent,  she  was  nut  "absent"  from  him, 
in  the  senne  In  wiiich  that  term  is  used  in 
subdivision  2.  §6],  Civil  Code.  I  dn  not. 
however,  think  that  tbis  finding  of  the 
court,  or  tbe  construction  given  by  the 
commissioner  to  tbe  word  "absent,"  is 
material  to  the  determination  of  tbe  ac- 
tion. It  may  be  conceded  that  the  parties 
to  this  action  entered  into  tbe  contract  of 
ninrringe  with  each  other  under  such  cir- 
cumstances that  it  was  valid  to  all  in- 
tents and  purposes  until  annulled  by  de- 
cree of  the  court;  but  the  fact  that  tbe 
defendant  had  at  that  date  a  former  wife 
living,  from  whom  be  had  not  been  di- 
vorced, gave  to  the  plaintiff  the  right  to 
have  the  marriage  annulled  upon  tbe  dis- 
covery of  such  fact.  Civil  Code,  §  82,  subd. 
2.t  npon  its  dissolution  there  woald 
arise  the  same  equitable  grounds  for  an 
equal  division  of  the  property  that  had 
been  acquired  by  the  parties  during  the  ex- 
Isteuce  of  the  I'elation  of  husband  and  wife 
as  would  exist  upon  the  dissolution  of  any- 
valid  contract  of  marriage  for  a  cause 
other  than  adultery  or  extreme  cruelty. 
I  therefore  c  incur  In  affirming  the  jud;;- 
ment  and  order  denying  a  new  trial. 

. concur:    Paterson,  J. 

•Civil  Code,  $  82,  subd.  2:  "That  the  former 
busband  or  wife  of  either  party  was  living,  and 
the  marriage  with  such  former  husband  or  wife 
was  then  in  force. " 
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In  n  FisoacR.    (No.  13,786.) 
(Supreme  Court  q/  California.    May  IS,  1893.) 

CHATTBL  MORTOAOKS— VAUDlir—  MORTOAOOB'S 

tossKssioir. 
Civil  Code,  {  2955,  autborizes  a  mortgapre, 
among  other  cbattela,  on  "printing  presses  and 
natnrial, "  without  any  change  in  the  possession 
of  tiie  property.  Section  844Upro7idos  that  every 
transfer  of  or  lien  on  personal  property,  other 
than  a  mortgage,  when  allowed  by  law,  is  von- 
clusiTcly  presumed.  If  made  by  a  person  having 
at  the  time  possession,  and  not  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual 
and  continuous  change  of  possession,  to  be  fraud- 
ulent a«;alDst  uredltors.  ileld,  ^hat  a  mortgag« 
to  secure  a  just  Indebtedness  was  not  void  as  to 
the  printing  presses  and  material  because  it  ulao 
covered  other  articles,  as  to  which  it  was  void 
without  a  change  of  possession. 

Coinmlsaioners'  deciuion.  Dnpartment 
2.  Appeal  from  superior  conrt,  Alameda 
eonnty;  John  Ellsworth,  Judge. 

Petition  of  F.  L.  Fischer,  an  insolvent 
debtor,  that  certain  of  Iiis  assets  be  sold 
to  pay  a  mortsafte.  From  a  Judgment 
Kranting  the  petition  bm  to  a  portion  of 
tbe  property  William  P.  Lawlur,  assignee, 
appeals.    Affirmed. 

William  Rix.  for  appellant.  Metealf  A 
Metcalf,  tor  respondent. 

Beixbbb,  C.  On  the  16th  day  of  April, 
1889,  F.  L.  Fischer  executed  and  delivered 
to  Hermann  Meese  bis  promissory  note 
for  f4,400,  bearing  interest  at  the  rate  of 
10  percent,  pnr  annum,  and  to  secure  the 
payment  ol  the  note  be  at  the  same  time 
executed  and  delivered  to  Meese  a  chattel 
mortgage  upon  "all  tbe  printing  presses 
and  material  situated  at  Nos.  810  and  312 
Battery  street.  In  tbe  city  and  county  of 
Ban  Francisco,  state  ol  Calllornia,  belong- 
ing to  said  mortgagor,  and  more  parttca- 
larly  described  as  lollows,  to  wit."  Then 
followed  a  long  list  or  schedule  of  tbe  ar- 
ticles Intended  to  be  covered  by  the  mort- 
gage, Inclodlng,  among  others,  "four  ta- 
bles, shelving,  partltinn,  desk,  office  furni- 
ture, one  stove,  lamps,  signs,  glass  show 
case,  clock,  and  one  Iron  safe. "  The  mort- 
gage was  properly  signed,  acknowledged, 
certified,  and  recorded,  and  was  accompa- 
nied by  tbe  affidavit  required  by  tbe  stat- 
ute In  such  cases.  On  the  24th  of  July, 
1S89,  Fischer  was  adjudged  by  the  supe- 
rior court  of  Alameda  county  to  be  an  in- 
solvent debtor,  and  at  a  meeting  of  his 
creditors  beld  on  tbe  26th  of  August  fol- 
lowing, William  P.  Lawlor  was  duly 
elected  assignee  of  bis  estate.  Thereupon 
Lawlor  duly  qualified  as  sucb  assignee. 
and  tbe  clerk  of  the  conrt  assigned  and 
conveyed  to  him   all   the  estate,  real  and 

Sersonal,  of  the  insulyent.  On  the  26th  of 
bvember,  1889,  Meese,  under  section  44  ol 
tbe  Insolvent  act,  filed  In  conrt  a  petition 
which  was  In  all  respects  sufficient,  pray- 
ing that  the  property  mentioned  In  his 
mortgage  besold.and  the  proceeds  applied 
tn  payment  ol  his  said  promissory  note. 
To  this  petition  Lawlor,  as  assignee  of  the 
estate,  filed  an  answer,  contesting  the  va- 
ildltyof  the  mortgage  as  against  the  cred- 
iturx  of  the  Insolvent.  Upon  the  Issue  thus 
raised  the  case  was  tried,  and  judgment 
given  and  entered  that  all  tbe  property  de- 
•crlbed  In  the  mortgage,  except  tbe  "four 
tables,"  etc.,  above  mentioned,  be  sold  by 
T.29P.no.l3— 61 
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the  assignee,  and  that  the  money  realised 
from  tbe  sale,  alter  deducting  therefrom 
certain  costsand  disbursements,  be  turned 
over  to  Meese,  to  be  applied  on  the  debt 
secured  by  bis  mortgage.  From  this  Judg- 
ment and  an  order  refusing  a  new  trial 
tbe  assignee  appeals;  and,  as  stated  by 
bis  counsel,  the  only  question  presented 
for  decision  Is:  "Is  the  chattel  mortgage 
given  by  Fischer  void  as  against  creditors 
as  to  all  the  property  Included  in  It,  or  Is 
it  valid  as  to  the  printing  presses  and 
material,  and  void  only  as  to  tbe  rest  of 
the  property  ?  " 

Section  2955  of  the  Civil  Code  provides 
that  mortgages  may  be  made,  among 
other  things,  upon  "printing  presses  and 
material,"  and  when  the  subsequent  sec- 
tions are  compiled  with  such  mortgages 
are  valid  without  any  change  ot  po-sses- 
slon  nf  the  mortgaged  property ;  and  sec- 
tion 3440  ot  the  same  Code  provides  that 
every  transfer  of  or  Hen  upon  personal 
property  otber  than  a  mortgage,  when 
allowed  by  law.  Is  conclnslvely  presamed, 
11  made  by  a  person  having  at  the  time 
tbe  possession  or  control  of  the  property, 
and  not  accompanied  by  an  Immediate 
delivery,  and  followed  by  an  actual  and 
continuous  change  of  possession,  to  be 
fraudolent,  and  therefore  void  against 
those  who  are  his  creditors  while  he  re- 
mains In  possession,  and  tbe  succeasors  in 
interest  ol  such  creditors, aud  against  any 
persons  on  whom  his  estate  devolves  in 
trust  for  tbe  benefit  ot  others  than  him- 
self. The  contention  Is  that  the  schedule 
included  a  tew  articles  which  do  not  be- 
long to  any  of  the  classes  of  property 
mentioned  in  section  2955,  supra,  and  thai 
the  mortgage  ol  these  articles  was  not  al- 
lowed b.T  law,  and  hence  was  void,  not 
only  as  to  tbem,  but  in  toto.  We  do  not 
think  this  contention  should  be  sustained. 
It  Is  admitted  that  Fischer  was  justly  In- 
debted to  Meese  in  tbe  sum  named  In  the 
note,  and  U  is  not  pretended  that  the 
mortgage  was  made  with  any  intent  to 
hinder,  delay,  or  defraud  any  creditor  or 
other  person  in  the  collection  of  his  de- 
mands. Tills  being  so,  we  know  of  no 
statute  or  rule  of  law  declaring  the  mort- 
gage wholly  void  for  tbe  reason  urged. 
As  well  might  it  he  said,  if  one  should  by 
a  single  instrument  transfer  several  arti- 
cles of  personal  property,  and  the  transfer 
should  be  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and 
continued  change  of  posscHsIon  of  a  part 
only  of  the  things  transferred,  that  the 
whole  transaction  would  be  fraudulent 
and  void,  as  against  tbe  creditors  ot  the 
transferrer,  and  they  could  claim  and 
take  from  the  transferee  the  property  ot 
which  possession  was  taken  as  well  as 
that  of  which  it  was  not  taken.  But  this. 
In  our  opinion,  would  be  an  unreasonable 
construction  of  tbe  statute,  and  cannot 
be  the  law.  None  of  the  cases  cited  by 
appellant  are  directly  In  point,  and  they 
need  not  be  specially  noticed.  We  advise 
that  the  judgment  and  order  he  affirmed. 

We  concur:    V4Nclibf,  C.  ;  Footb,  0. 

Pkr  Curiam.  For  the  reasons  given  tn 
the  foregoing  opinion  tbe  judgment  and 
order  are  affirmed. 
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Ja  re  Rogers*  Estate.    (No.  14,537.) 
{Supreme  Court  of  Calif  omki.   May  14, 1893.) 

CONSTRDCTION  OP  WlLL— NaTUBB  OF  ESTATB. 

A  will  ga7e  to  the  testator's  grandson  tlO,- 
000,  the  income  to  be  paid  to  him  "irom  the  time 
he  be  fifteen  years  old  till  he  be  twenty-one 
years, "  when  he  was  to  be  paid  one  half  of  the 
bequest,  and  the  other  half  at  the  age  of  25  years. 
If  the  grandson  should  die  before  arriving  at  the 
ages  mentioned,  then  the  unpaid  amounts,  "to- 
gether with  the  income  thereon,  "  were  to  be  dis- 
tributed among  others  mentioned  in  the  will. 
Held,  that  the  be<^nest  was  not  present  and  abso- 
lute, but  was  contingent  on  his  reaching  the  ages 
mentioned,  and,  he  having  died  before  reaching 
the  age  of  15  years,  the  bequest  was  properly 
distributed  among  the  others. 

Commlsaioners'  decision.  Department 
2.  Appeal  from  saperior  court,  Stanis- 
laos  county;  William  U.  Minor,  Jodge. 

Id  the  matter  of  the  estate  of  Stephen 
Rogers.  From  the  decree  of  distribution, 
Ella  Rogers  appeals.    Affirmed. 

L.  J.  Maddux,  for  appellant.  Wright  & 
Haiea,  for  respondent. 

Belcher,  C.  Stephen  Rogers  died  tes- 
tate on  the  21st  day  uf  March,  1888,  leav- 
ing, surviving  him,  his  widow,  Caroline 
Rogers,  and  his  grandson,  Stephen  Hoy 
Rogers.  The  will  of  decedent  was  admit- 
ted to  probate,  and  the  widow  was  ap- 
pointed and  duly  qualified  as  executrix 
thereof.  During  the  administration  of  the 
estate,  on  May  15,  1889,  Stephen  Roy  died, 
being  then  between  six  and  seven  years  of 
age.  When  the  estate  was  ready  for  dis- 
tribution, all  the  residue  thereof  was,  on 
petition  of  the  execntrix,  distributed  to 
her  and  another  legatee  named  in  the  will 
From  this  order  or  decree  the  present  ap- 
peal is  prosecuted  by  the  mother  of  Ste- 
phen Roy, and  the  only  question  presented 
for  decision  is  as  to  the  construction  to  be 
given  to  the  third  clause  of  the  will.  That 
clause  reads  as  follows:  "Third.  Igiveand 
bequeath  to  my  grandson,  Stephen  Roy 
Rogers,  son  of  S.  P.  Rogers  and  Ella  Rog- 
ers, the  sum  of  ten  thousand  (910,000)  dol- 
lars, to  be  paid  to  him  as  hereinafter  di- 
rected, and  only  after  the  death  of  my  said 
wife,  Caroline,  if  she  survive  me.  The  In- 
come from  the  said  ten  thousand  dollars 
is  to  be  paid  to  said  Stephen  Roy  Rogers 
personally,  for  his  own  private  use,  from 
the  time  he  be  fifteen  years  old  till  he  he 
twenty-one  years  old,  and  then,  when  he 
be  twenty-one  years  old,  I  direct  that  he 
be  paid  five  thonsand  dollars,  being  halt 
of  the  above-named  bequest;  and  that, 
from  the  time  he  be  twenty-one  till  he  be 
twenty-five  (25)  years  old,  T  direct  that 
the  income  from  the  remaining  five  thou- 
sand dollars  be  paid  him  annually  for  his 
private  use,  and  then  when  he,  the  said 
Stephen  Roy  Rogers,  be  twenty -five  years 
old,  I  direct  the  remaining  five  thousand 
dollars  paid  to  him  personally,  for  his  own 
and  exclusive  and  private  use.  If  my  said 
grandson  die  before  arriving  at  the  ages 
herein  named,  then  the  remaining  or  un- 
paid amounts  of  said  bequest,  together 
with  the  Income  thereon,  I  direct  shall  be 
distributed  as  the  other  portion  of  my  es- 
tate shall  be  or  shall  have  been  distribut- 
ed, namely,  to  the  brothers  and  sisters  of 
myself  and  wile,  Caroline,  share  and  share 


alike."  Dy  the  fourth  da  use  of  the  will  the 
testator  Kives  to  his  wife,  Caroline,  if  she 
survives  him,  all  the  residue  of  his  estate, 
both  real  and  personal,  and  wheresoever 
situated  ;  and  by  the  fifth  claase  he  gives, 
if  he  survives  his  wife,  tu  his  said  grand- 
son, if  he  be  then  living,  and  to  the  broth- 
ers and  sisters  of  bimseU  and  wife,  all  the 
residue  of  bis  estate,  share  and  share  alike. 
It  was  claimed  by  tbe  appellant  when 
the  order  of  distribution  was  made,  and 
is  claimed  here,  that  by  tbe  will  a  valid 
bequest  of  f  10,000  was  made  to  Stepbea 
Roy ;  that  the  bequest  took  effect  and  vest- 
ed in  tbe  legatee  immediately  on  the  death 
of  tbe  testator;  and  that  she.  (the  appel- 
lant,) as  the  sole  heir  of  Stephen  Roy ,— his 
father  having  died  In  October,  1886, — was 
entitled  to  receive  his  distributive  share  of 
the  estate,  to  wit,  the  said  sum  of  $10,000. 
to  be  paid  to  her  as  In  the  will  provided. 
And  It  Is  said  by  counsel  that  the  rule  is 
"  that  a  bequest '  payable '  or  '  to  be  paid ' 
to  a  person  '  at '  or  '  when '  he  shall  attain 
a  certain  age,  etc.,  vests  the  estate  Imme- 
diately, and  his  interest  is  transmissible  to 
his  representatives."  In  support  of  this 
position,  counsel  cite,  among  other  au- 
thorities: Reed's  Appeal,  118  Pa.  .St.  215. 
11  Atl.  Rep.  787;  6  Lawtson,  Rights,  Rem. 
&  Pr.  §  3208;  and  notea  to  Goeliel  v.  Wolf. 
10  Amer.  St.  Rep.  470, 113  N.  Y.  405,  21  N. 
E.  Rep.  388.  In  Reed's  Appeal,  it  is  said  : 
"The  general  rule,  undoubtedly,  Is  that 
when  a  legacy  is  given  to  a  person,  to  be 
paid  at  afuturetime, Itvests  immediately; 
but,  where  it  Is  not  given  until  a  certain 
future  time,  it  does  not  vest  until  that 
time,  and,  if  the  legatee  dies  before,  it  is 
lost. "  In  the  section  cited  from  Ijawson's 
work,  and  ir  the  notes  to  Goebel  v.  Wolf, 
tbe  law  is  stated  as  follows:  "The  lead- 
ing inquiry,  upon  which  the  question  of 
vesting  or  not  vesting  turns,  is  whether 
the  gift  Is  Immediate,  and  the  time  of  pay- 
ment or  of  enjoyment  only  postponed,  or 
Is  future  and  contingent,  depending  npon 
the  beneficiary  arriving  of  age  or  sarviv- 
ing  some  other  person,  or  the  like.  •  •  • 
According  to  tbe  prevailing  doctrine,  a 
postponement  of  the  time  of  payment 
will  not,  of  itself,  make  a  legacy  contin- 
gent, unless  it  be  annexed  to  the  substance 
of  the  gift,  or,  as  it  is  sometimes  said,  un- 
less it  be  upon  an  event  of  such  a  nature 
that  It  Is  to  be  presumed  that  the  testator 
meant  to  make  no  gilt  unless  that  event 
happened.  Thus  where  the  legacy  Isgi  ven, 
payable  or  to  be  paid  when  tbe  legatee  at- 
tains the  age  of  twenty-one  years,  the  leg- 
acy vests  immediately  upon  the  death  of 
the  testator.  It  is  a  present  gift,  the  time 
of  payment  only  being  postponed ;  but 
when  the  time  is  annexed,  not  to  the  pay- 
ment only,  but  to  the  gift  itself, — as  when 
the  legacy  is  given  to  the  legatee  at  twen- 
ty-one, or '  if*  or' when 'he  attains  the  age 
of  twenty-one, — the  legacy  does  not  vest 
until  tbe  legatee  attains  that  age.  His 
attaining  the  age  specified  is  a  condition 
precedent,  and  If  the  condition  be  not  ful- 
filled the  legacy  never  vests."  The  ahovf 
are  undoubtedly  well-settled  rules  of  law. 
and,  so  far  as  applicable,  are  controlling 
In  the  construction  of  wills.  There  are. 
however,  other  rules  equally  well  settled, 
which  cannot  be  overlooked.    One  of  these 
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Is  tbat  wins  are  to  be  liberally  eonatraed, 
au  as  to  eflectuate  the  Intention  of  the  tes- 
tator, (Welch  ▼.  Hose,  48  Cal.  606;)  and 
another:  "The  first  great  mleln  the  ex- 
position of  wills,  to  which  all  other  rales 
most  bend,  is  that  the  intention  of  the  tes- 
tator, expressed  In  his  will,  shall  prevail, 
f>rovided  it  be  consistent  with  the  roles  of 
aw,"  (Smith  t.  Bell,  6  Pet.  68.)  In  the 
case  iRst  cited  the  will  under  review  con- 
tained the  following  clause:  "Also,  I  give 
to  iny  wife,  Elizabeth  Goodwin,  all  my 
personal  estate  whatsoever  and  whereso- 
ever, and  of  what  nature,  kind,  and  qual- 
ity soever,  after  payment  of  my  debts,  leg- 
acies, and  funeral  expenses,  which  personal 
estate  I  give  and  bequeath  unto  my  said 
wife,  Elisabeth  Goodwin,  to  and  for  her 
own  use  and  benefit  and  disposal,  abso- 
lutely ;  The  remainder  of  the  said  estate, 
after  her  decease,  to  be  for  the  use  of  the 
said  Jesse  Goodwin,"  the  testator's  son. 
On  the  death  of  tlie  testator,  his  wife  toolc 
possession  of  the  property  bequeathed  to 
her,  and  held  it  till  she  died ;  and  the  ques- 
tion was  whether,  under  the  will,  she  ac- 
quired a  title  absolute  or  only  for  life.  It 
was  held  (Chief  Justice  Marshall  deliver- 
ing the  opinion  of  theconrt)  that  she  took 
only  a  life  estate  In  the  property,  and 
that  Jesse  Goodwin  had  a  vested  remain- 
der in  the  property  that  would  come  into 
his  possession  ontfaedeathof  thesald  Elis- 
abeth. 

The  question,  then,  is,  what  was  the 
Intention  of  the  testator  when  he  made 
the  will,  the  construction  of  which  is  in- 
volved In  this  case?  Did  he  intend  to  give 
to  Stephen  Roy  the  f  10,000  absolutely,  or 
only  uu  condition  that  he  should  reach 
the  ages  named  for  its  payment?  It  will 
be  observed  (1)  that  no  part  of  the  be- 
quest was  to  be  paid  to  the  legatee  until 
after  the  death  of  the  testator's  wife;  (2) 
that  the  legatee  was  to  receive  nothing 
until  he  reached  the  age  of  16  years;  (3) 
that,  between  the  ages  of  16  and  21,  he 
was  to  receive  the  Income  of  the  bequest, 
only;  (4)  that,  on  arriving  at  the  age  of 
21,  he  was  to  be  paid  one  half  of  the  be- 
quest, and  thereafter  the  income  from  the 
other  half  till  he  reached  the  age  of  25, 
when  tbebalancewasto  bepald;  (5)  that, 
If  he  should  die  before  arriving  at  the  suc- 
cessive ages  above  named,  then  such  por- 
tion of  the  bequest  as  had  not  theretofore 
been  paid,  "together  with  the  Income 
thereon,"  was  to  be  distributed  as  the 
other  portion  of  the  estate  "shall  be  or 
shall  have  been  distributed,  namely,  to 
the  brothers  and  sisters  of  myself  and  my 
wife,  Caroline,  share  and  share  alike."  If 
the  last  clause  had  been  omitted,  it  might, 
no  doubt,  be  successfully  claimed  that 
there  was  a  present  and  absolute  bequest, 
the  times  of  payment  only  being  deferred, 
and  that  it  vested  In  the  legatee  on  the 
death  of  the  testator.  Tbat  clause,  how- 
ever, makes  It  clear,  we  think,  that  the  in- 
tention was  not  to  make  an  absolute  be- 
quest, but  a  conditional  one,  to  take  effect 
only  If  the  legatee  should  reach  the  ages 
named  for  its  payment.  It  is  argued  for 
appellant  that  this  constrnctlon  Is  not  In 
harmony  with  the  subsequent  clauses  of 
the  will,  because  the  bequest  to  the  wife 
was  of  the  "residue  "of  the  estate,  meaning 


the  residne  or  whatremafned  after  the  910,- 
000  bequest  to  Stephen  Roy,  and  that  tb« 
bequest  to  the  brothers  and  sisters  was 
only  to  take  effect  In  case  the  testator 
survived  his  wife.  We  see  no  force  in  this 
argument.  If  Stephen  Boy  had  lived,  the 
property  of  the  estate  would  all  have  been 
distributed  to  the  surviving  wife,  subject 
to  a  trust  in  his  favor.  He  could  have 
claimed  nothing  till  be  reached  the  ages 
when  he  was  to  be  paid.  As  be  died  be- 
fore he  arrived  at  the  age  of  16,  and  before 
distribution.  It  was  proper  that  the  de- 
cree be  made  as  it  WIS.  We  advise  that 
the  order  and  decree  appealed  from  be 
affirmed. 

We  concur:    Vancubf,  C.  ;  Footb,  C. 

Feb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  and  decree 
appealed  from  are  affirmed. 


(8  Utah.  47) 

Chilton  v.  Union  Pao.  Rt.  Co. 

(Supreme  Court  ttj  Utah.    April  1,  1893.) 
AcnoK  FOB  Wbonqfui,  Dbath— Aob  akd  Nombu 
or  Cbildrbn— Appointmbht  or  Administbatob 
— C0U.ATBBAI.  Attack. 

1.  In  SD  action  to  recover  damages  for  death 
by  wrongfal  act,  testimony  as  to  tne  number 
and  ages  ot  decedent's  children,  and  as  to  the 
kind  treatment  of  his  family  by  decedent,  U  ad- 
missible; the  lai7  may  take  Into  consideration 
the  number  and  ages  of  decedent's  children  is 
assessing  the  damages,  they  being  benefioiariesot 
the  recovery.  If  any,  under  Comp.  Laws,  g  2962. 

2.  In  sucu  action,  where  the  court  appointing 
plaintiff  administrator  of  decedent  had  acquired 
jurisdiction  of  the  application  by  service  of  no- 
tice, the  validity  of  the  appointment,  because  of 
irregular  servioe  of  notice,  could  not  be  made 
the  lubject  of  collateral  attack. 

Appeal  from  district  court,  Weber  coun- 
ty; James  A.  Mines,  Justice. 

Action  by  Isaac  Chilton,  administrator 
of  Joseph  Shaw,  against  the  Union  Pacifle 
Railway  Company.  From  a  ludgment  tor 
plaintiff,  defendant  appeals.    Affirmed. 

Williams  A  Van  Cotf.,  for  appellant.  Ev- 
ans &  Ro/fers,  for  respondent. 

Zanb,C.J.  Tbls  is  an  appeal  from  a]ndg' 

ment  for  f  8,000,  and  an  order  denying  amo- 
tion by  the  defendant  for  a  new  trial.  The 
action  was  brought  to  recover  da  mages  In 
consequence  of  thedeathof  thelate  Joseph 
Shaw,  caused.  It  is  alleged,  by  the  negli- 
gence of  the  defendant  while  In  its  service 
as  a  brakeman.  The  defendant  Insists 
that  the  evidence  does  not  prove  that  the 
death  of  the  intestate  was  caused  by  Its 
neglect,  and  that  the  judgment  was  for 
that  reason  erroneous.  It  appeared  from 
the  record  that  the  defendant's  track  de- 
scended 210  feet  per  mile  from  Eureka  to 
Ironton,  a  distance  of  about  6  miles;  that 
the  train  consisted  ot  an  engine,  tender, 
five  cars,  and  a  caboose;  tbat  the  valves 
of  the  engine  were  out  of  repair;  tbat  one 
of  the  cars  had  no  brakes,  and  that  the 
brakes  on  another  were  defective;  tbat 
the  cars  wereall  loaded;  that  theengineer 
was  upon  hia  first  trip  over  that  part  ol 
the  line,  and  was  somewhat  Inexperi- 
enced ;  that,  in  obedience  to  the  signal  ot 
the  conductor,  the  engineer  started  the 
train  down  the  grade;   that  the  steiui 
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brakes  on  Ave  of  the  can  failed  to  act; 
that  the  engineer  deemed  It  safer  not  to  re< 
verse  bia.  enirlne  on  account  of  its  speed ; 
that  the  hand  brakes  were  insofficlent ; 
and  that  the  train  daobed  on,  unron- 
trolled,  oTer  a  defective  froi;,  at  which  the 
cars  left  the  track,  and  thi-ew  the  deceaHed 
from  one  of  them,  and  Injnred  him  so  that 
be  died  soon  afterwards.  No  want  of  or- 
dinary care  contributinfc  to  the  injary 
appears  on  the  part  of  the  deceased. 
From  the  evidence  in  the  record  we  can- 
not say  that  the  Jury  was  clearly  wront: 
In  finding  that  the  death  of  the  plaintiff 
was  a  result  of  the  defendant's  negligence. 

Defendant's  counsel  also  urges  that  the 
court  erred  in  permitting  the  widow  to 
testify  to  the  number  of  their  children, 
and  to  the  treatment  of  the  family  by  her 
late  husband ;  and  that  the  court  also 
erred  in  charging  that  In  assessing  the 
daniaa;eB  the  jury  might  take  Into  consid- 
eration the  number  and  ages  of  the  mem- 
bers of  his  family  dependent  upon  him  for 
support.  The  common  law  does  not  ao- 
thorifenn  action  for  the  bonetit  of  the  heirs 
of  a  person  whose  death  has  been  caused 
by  the  wrongful  act  or  neglect  ol  another. 
The  intent  of  the  statute  is  to  furnish 
them  a  remedy  by  which  tliey  may  obtain 
such  compensation  for  their  loss,  in  con- 
sequence of  such  death,  against  the  per- 
son whose  wrongful  act  or  neglect  caused 
it.  The  statutes  of  this  territory  making 
such  provision,  so  far  as  necessary  to 
quote  them,  are  as  follows:  Section  3179: 
"When  the  death  of  a  person  not  being  a 
ynlnor  is  caused  by  the  wrongful  act  or  neg- 
lect of  another, his  beirsor  personal  repre- 
sentatives may  maintain  an  action  for 
damages  against  the  person  causing  the 
death.  •  •  •  In  every  action  under  this 
and  the  preceding  section  such  damages 
may  be  given  as,  under  all  the  circum- 
stances of  the  case,  may  be  just."  Vol- 
unie2.romp.  LawsDtnhlRSS.  8ection2!t62, 
Id.:  "And  the  amount  received  in  every 
such  action  shall  be  distributed,  by  direc- 
tion and  decree  of  the  proper  probate 
court,  to  such  persons  (othnr  than  credit- 
ors) as  are  by  law  entitled  to  dlRtrlbatlve 
snares  of  tbe  estate  of  such  deceased  per- 
son, and  in  such  proportions  as  are  pre- 
scribed by  law."  While  this  action  In 
form  is  by  the  legal  representative  of  the 
deceased,  the  recovery  is  to  remunerate  the 
loHS  of  the  heirs  in  consequence  of  his  death. 
Upon  the  assumption  of  a  recovery,  the 
value  of  the  support  and  maintenance, 
and  the  money  or  other  object,  the  value 
of  which  can  be  definitely  estimated  in 
money,  that  it  Is  reasonably  certain  they 
would  have  received  from  him  II  he  had 
lived,  they  should  undoubtedly  recover 
from  the  defendant. 

But  the  further  question  arises,  may  the 
Jurors,  in  asseHslng  damages,  tako  into 
consideration  the  benefits  from  the  associ- 
atlons,  comforts,  and  pleasures  that  they 
may  reasonably  believe  from  the  evidence 
his  family  would  have  received  from  him 
had  his  life  been  spared?  When  a  person 
survives  an  injury  caused  by  negligence  of 
another,  it  is  well  settled  that  the  Jury  in 
assesHing  damages  for  the  injury  may  take 
Into  conBlderatlon  physical  pain  and  men- 
tal anguish  caused  by  it.    Yet  our  esti- 


mates of  the  allowance  for  physical  pain 
and  mental  anguish  are  quite  as  ragne  and 
indefinite  as  the  allowance  in  money  to 
the  widow  and  children  for  tbe  loss  o!  tbe 
society,  the  advice,  the  klndnens,  and  good 
treatment  of  the  husband  and  father. 
Human  capacity  can  make  but  vague  and 
indefinite  estimates  of  their  value  in  dol- 
lars and  cents,  hnt  Justice  demands  that  It 
shall  be  done.  We  do  not  think  that  tbe 
court  erred  In  permitting  testimony  as  to 
the  number  and  ages  of  the  children,  and 
as  to  the  treatment  of  bis  family  by  tbe 
deceased,  and  in  charging  the  Jary  that 
they  might  take  into  consideration  tbe 
number  and  ages  of  the  children  in  assess- 
ing the  damages.  As  tbe  damages  to  be 
assessed  were  to  compensate  the  widow 
and  children  for  their  loss.  It  was  proper 
to  inform  the  Jurors  by  competent  evi- 
dence how  many  children  there  were,  and 
the  treatment  that  the  deceased  gave  bis 
family,  because  its  value  would  depend  on 
the  kind  of  attention  and  care  given  ;  and 
It  was  proper  to  inform  the  Jurors  that 
they  might  take  Into  consideration  the 
number  and  ages  of  the  children,  becaaKe 
young  children  should  receive  more  care 
and  training,  nnd  they  would  be  likely 
to  need  and  receive  it  longer,  than  chil- 
dren of  mature  years,  and  It  wonld  be 
more  valuable  to  them.  Pool  ▼.  Railroad 
Co..  (Utah.)  26  Pac.  Rep.  6.51;  Hyde  v. 
Railway  Co.,  Id.  979;  Webb  v.  Rallwaytlo., 
(Utah,)  24  Pac.  Rop.  616;  Tllley  «.  Rail- 
road Co.,  29  N.  Y.  252. 

Appellant  also  alleges  as  error  the  ad- 
mission of  tbe  order  in  evidence  appoint- 
ing tbe  respondent  administrator  of  tbe 
estate  of  the  deceased.  It  Is  claimed  that 
tbe  order  is  void,  because  it  appears  from 
the  affidavit  of  tbe  service  on  file  in  tbe 
proceedings  that  notice  of  the  nearlngof 
the  application  for  letters  was  served  on 
the  day  the  order  was  made.  It  appears 
from  the  record  that  the  respondent  had 
filed  in  tbe  probate  court  bis  petition  for 
letters  of  ndmlnlstratlon,  and  that  the 
widow  had  filed  In  writing  a  request  for 
respondent's  appointment,  and  that  tbe 
court,  12  days  before,  had  ma<le  an  order 
fixing  a  day  for  the  hearing.  The  probate 
court  of  Utah  county  had  acquired  Juris- 
diction of  the  subject-matter,  and,  taaving 
such  Jurisdiction,  tbe  regularity  of  its 
proceedings  in  tbe  appointment  of  tbe 
respondent,  as  administrator,  could  not 
be  drawn  in  question  in  this  action.  The 
order  cannot  be  assailed  collaterally.  Si- 
mons V.  Saul,  138  U.  S.  439. 11  8np.Ct.Rep. 
369;  Emery  v.Hlldreth.2Gray,22S.  Wefind 
no  error  In  this  record.  Tbe  Judgment  of 
the  court  below  is  afBrmed. 

Andebsoh  and  Blackbukn,  JJ.,  concnr. 


(8  Utah.  52) 
Habkress  et  al.  v.  McGiain. 
{Supreme  Court  of  VtaK   April  1,  189Z.) 

FLSADINO — AlDBB  BT  VbrDICT. 

Tinder  Comp.  Laws,  S  S258,  providtnir  tbU 
defects  In  pleadlDgs,  not  affecting  tbe  substantial 
rii;hts  of  the  parties,  aball  be  disregarded,  whea 
a  complaint  fails  to  properly  allege  notice  of  prs- 
test  to  an  Indorser,  tbe  defect  is  cured  by  a  Judf- 
ment  after  verdict. 
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Appeal  from  district  court, flrot  district; 
Jamrb  a.  Miner,  Jastice. 

Action  on  a  promissory  note  by  Hark- 
oess,  Wytnan  &  Russell  against  J.  R.  Mc- 
Clnln.  Judgment  for  plahitifls.  and  order 
overruling  »  motion  for  a  new  trial.  De- 
fendant appeals.    Affirmed. 

Evans  <&  Rogers,  for  appellant.  Rhodes 
&  Hudson,  for  respondents. 

BLACKBt'BN',  .T.  This  suit  Is  broDKht  by 
an  indorsee  against  the  payee  and  Indnrs- 
«;r.  The  complaint  Is  In  the  usual  form, 
except  in  the  manner  of  alleging  protest 
and  notice,  which  Is  as  follows:  "That 
on  the  27th  day  of  May,  1890,  the  said  note 
was  duly  protested  for  nonpayment  there- 
of, and  said  note  Is  now  wholly  unpaid." 
The  defendant  demurred  on  the  ground, 
among  other  things,  because  the  com- 
plaint does  not  state  facts  sufflclent  to 
constitute  a  cause  of  action,  and  at  the 
same  time  lltcd  an  answer.  He  answered 
a  specltlc  denial,  and,  further  answering, 
says  "that  at  no  time  prior  to  the  bring- 
ing of  this  action  bad  defendant  any  notice 
of  protest  or  nonpayment  of  said  note  by 
these  plaintiffs  or  any  other  person."  A 
trial  was  had  before  a  jury,  and  evidence 
was  heard  on  both  sides  in  reference  to 
the  question  of  notice,  and  the  jury  found 
a  verdict  for  the  plaintiffs.  Motion  was 
made  for  a  new  trial,  and  overruled,  and 
from  the  judgment  and  the  overruling  of 
the  motion  for  a  new  trial  the  defendant 
appeals. 

The  only  assignment  of  error  made  by 
the  appellant  Is,  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  there  is  no  allegation  In 
the  complaint  of  notice  to  the  Indorser. 
The  complaint  is  perhaps  not  good  plead- 
ing, but  the  question  is.  Is  it  not  cured  by 
the  verdict?  Cliltty  lays  down  the  rule 
as  follows,  (1  Chitty,  PI.  »402:)  "After 
verdict,  •  •  •  If  the  Issue  joined  be  snch 
as  necessarily  required,  on  the  trial,  proof 
of  the  facts  defectively  or  Imperfectly 
stated  or  omitted,  and  without  which  It 
is  not  to  l)e  presumed  that  either  the 
judge  would  direct,  or  the  jury  would 
have  given,  the  verdict,  such  defect,  imper- 
fection, or  omission  is  cured  by  the  verdict 
at  common  law."  This  rule  is  fully  sup- 
ported In  Pangbnru  v.  Ramsay,  11  Johns. 
143;  Chapman  v.  Smith,  13  Johns.  81.  Ap- 
plying this  rule  to  this  case,  the  judgment 
would  be  good  after  verdict.  But  we  are 
told  the  Code  practice  governs.  So  It 
does;  but  the  only  reason  given  for  the 
adoption  and  maintenance  of  the  Code 
pleading  is  that  they  are  much  more  sim- 
ple and  less  technical  than  those  at  com- 
mon law.  Besides,  wehave  this  provision 
of  the  Code,  (section  3258,  Comp.  Laws 
Ctab:)  "The  court  In  every  stage  of  the 
action  shall  disregard  any  error  or  defect 
In  the  pleadings  or  proceedings  which  does 
not  affect  the  substantial  rights  of  the  par- 
ties, and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 
The  defendant  cannot  be  prejudiced  by  the 
defect  in  the  complaint,  because  he  was 
fully  heard  on  the  question  of  notice.  He 
made  the  issue  In  his  answer,  and  the  jury 
decided  against  him.  We  think,  therefore, 
-whatever  delect  there  Is  in  the  complaint 


is  cured  by  the  verdict.    Judgment  Is  af- 
firmed. 

Zank,  C.  J.,  and  A.ndgkson,  J.,  concur. 


Pratt  v.  Gilbert  et  nl. 

(Supreme  Court  of  Utah.    April  1,  1892.) 

Actios  os  Appeal  Bo:;d. 

An  action  may  be  maintained  on  an  appeal 

bond  filed  one  day  too  late,  where  such  bond  baa 

operated  to  stay  the  Judgment,  and   recites  tbab 

it  is  given  for  auch  purpose,  although  the  appeal 

is  thereafter  dismissed  for  failure  to  Qlethe  bond 

in  time. 

Appeal  from  district  court, first  district; 
James  A.  Minbr,  Justice. 

Action  by  James  Pratt  against  H.  C. 
Gilbert  and  others  on  an  appeal  bond. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.     Reversed. 

Muloney  ifi  Perkins,  for  appellant. 
Shades  &  Hudson,  for  respondents. 

Blackhi}rn,J.  PlaintlHsued  the  Jarvls- 
Conklln  Trust  Company  before  a  commis- 
sioner and  obtained  judgment.  The  com- 
pany gave  notice  of  appearand  In  said 
appeal  defendants  gave  their  bond.  It 
was  filed  one  day  too  late  before  the  com- 
missioner, but  the  appnal,  as  a  matter  of 
fact,  was  actually  taken.  The  docket  fee 
was  paid  by  appellant,  and  the  case  dock- 
eted in  the  district  court.  In  apt  time  a 
motion  was  made  to  dismiss  the  appeal 
because  the  bond  wa.s  not  filed  In  the  com- 
missioner's cuurt  In  time,  which  motion 
was  sustained.  The  judgment  in  theconi- 
mi8sloner*s  court  not  being  paid,  this  suit 
was  l)rought  to  recover  on  the  bond  in 
commissioner's  court.  Judgment  for  plain- 
tiff, and  an  appeal  was  taken  to  district 
court.  Motion  was  made  for  judgment 
on  the  iileadlngs  by  the  plaintiff.  Tlie  mo- 
tion was  overruled  and  denied.  Trial  was 
had,  and  pluintlff  offered  in  evidence  the 
bond  and  all  the  proceedings  In  the  suit  of 
plaintiff  against  the  Jarvls-Conklln  Mort- 
gage &  Trust  Company :  and  the  court,  on 
motion  of  the  defendants,  dismissed  the 
case  because  the  evidence  was  insufficient 
to  support  a  judgment. 

The  contention  of  appellant  is  that  the 
court  erred  In  dismiHsliig  the  case  and 
refusing  to  give  judgment  for  plaintiff. 
We  think  this  contention  Is  well  taken. 
The  defendants  cannot  deny  the  validity 
of  the  bond,  because  they  are  estopped 
from  denying  its  recitals.  The  first  bond 
recites  that  it  Is  given  for  costs,  and  the 
second  that  it  is  given  to  stay  the  opera- 
tions of  a  judgment, and  the  record  shown 
that  judgment  was  stayed  by  means  of 
the  undertaking.  It  says:  "In  considera- 
tion thereof,  and  of  such  stay  of  proceed- 
ings, and  of  the  promises.  Jointly  and 
severally  undertake  and  promise,''  etc. 
Now,  U  would  be  an  outrage  on  justice 
and  fair  dealing  to  allow  these  defend- 
ants to  plead  that  they  were  not  liable  on 
these  undertakings,  because  they  were 
filed  one  day  too  late,  after  they  have  op- 
erated to  stay  the  proceedings,  as  they 
were  Intended.  When  sued  upon  an  un- 
dertaking of  the  nature  of  these,  the  ob- 
ligors are  estopped  fmm  denying  their 
recitals.     Arnott  v.  Friel,  50111.  174;  Trim- 
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ble  V.  State,  4  Blackf.  435;  Smith  v.  Whit- 
aker,  11  111.  417;  Adams  v.  Thompson, 
(Neb.)  26  N.  W.  Rep.  316.  We  think  these 
authorities  clearly  sustain  the  position 
that  the  defendants  are  estopped  from 
denying  that  an  appeal  was  taken,  when 
all  thut  could  have  been  gained  by  an 
appeal  wan  j^nlned.  We  think  reason  and 
rlghtPousDPHB  sustain  this  view.  Judg- 
ment is  reversed,  and  cause  remanded. 

Zane,  C.  J.,  and  Anderson,  J,,  concur. 


Ali.pokt  et  a/,  v.  Hele.na,  B.  ^ .  &  B. 
R.  Co. 

(Supreme  Court  of  Montana.  May  23,  1893.) 
Eminbxt  Domain  —  Appeal  pbom  Assessment  of 
Damages— Vbnub. 
Under  Comp.  St  div.  5,  §  68.5,  and  Rev. 
St.  div.  5,  §  307,  in  force  in  18s7,  which  provided 
that  commissioners  to  assess  damae:cs  for  a  right 
of  way  for  a  railroad  might  be  appointed  by  the 
court  in  the  judicial  district  where  the  land  was 
situated,  and  gave  the  court  exclusive  jurisdiction, 
subject  only  to  the  right  to  change  the  venue 
for  cause,  where  the  third  judicial  district  court 
in  and  for  the  county  of  Lewis  and  Clarke  ap- 
pointed commissioners  to  assess  damages  for 
lands  in  Jefferson  county,  in  the  same  district, 
and  the  report  on  such  assessment  was  filed  in 
the  first-named  county,  an  appeal  from  such  as- 
sessment to  the  district  court  of  Jefferson  coun- 
ty, without  first  obtaining  a  change  of  venue  to 
that  county,  gave  the  court  no  jurisdiction. 

Appeal  from  district  court,  Jefferson 
county;  Thomas  J.  Oalbuaith,  Judge. 

Proceedings  by  the  Helena,  Boulder  Val- 
ley &  Butte  Railroad  Company  against 
John  D.  Allport  and  others  to  condemn  a 
right  of  way.  From  a  Judgment  entered 
on  the  award,  the  railroad  company  ap- 
peals.   Reversed. 

Callen,  Souders  &  Sbelton,  for  appellant. 
Cowan  &  Parker,  for  respondents. 

Blakk,  C.  J.  It  appears  from  the  tran- 
script that  the  Uelena,  Boulder  Valley  & 
Butte  Railroad  Company  made,  February 
5,  18«7,  an  application  to  the  district  court 
Of  the  third  judicial  district  of  the  terri- 
tory of  Montana,  in  and  for  the  county  of 
Lewis  and  Clarke,  for  the  appointment  of 
cummisbiionei-s  to  assess  the  damages  for 
the  right  of  way  of  its  road.  The  report 
of  the  commissioners  containing  the  as- 
sessment of  damages  was  filed  therein 
February  15, 1887.  .-iliport  and  others  ap- 
pealed to  the  district  court  In  and  fur  the 
county  of  Jefferson  from  this  assessment, 
and  their  notice  of  appeal  was  therein 
filed.  The  lands  and  premises  of  said  ap- 
pellants are  situate  in  the  county  of  Jef- 
ferson. In  the  years  1890and  1891, proceed ■ 
ings  were  had  in  the  district  court  of  the 
fifth  judicial  district  of  the  state  of  Mon- 
tana, in  and  for  the  county  of  Jefferson, 
under  which  the  damages  were  assessed 
by  certain'arbitrators.  The  counsel  for 
the  railroad  company  moved  to  set  aside 
the  award  of  the  arbitrators,  and  for  a 
new  trial.  Both  motions  were  refused  by 
the  judge  of  the  said  fifth  judicial  district, 
and  judgment  was  entered  In  accordance 
with  the  award,  and  this  appeal  has  been 
prosecuted  by  the  railroad  company. 

The  question  which  we  intend  to  con- 
sider relates  to  the  jurisdiction  of  the  dis- 


trict court  of  the  county  of  Jefferson  over 
the  subject.  The  learned  counsel  for  the 
respondents  upon  this  hearing  were  not 
connected  with  this  proceeding  when  the 
original  appeal  was  taken  by  the  railroad 
company,  and  admit  that  they  ar«  not 
fully  satisfied  thereon.  The  statute  which 
was  in  force  In  February,  1887,  and  under 
which  the  courts  assumed  to  act,  has  not 
been  amended  since  that  time.  Rev.  St. 
div.  5,  S  307;  Comp.  St.  div.  5.  §  685.  The 
following  provisions  are  applicable  to 
this  con  ten  tion :  The  com  m  issioners  "may 
be  appointed  upon  application  by  any 
party  to  any  district  court  or  Judge  there- 
of In  any  of  the  judicial  districts  in  which 
the  lands  or  premlees  to  be  taken  lie." 
The  appraisement  Is  to  be  returned  "into 
court,"  and  the  amount  awarded  is  to  be 
paid  to  the  "clerk  thereof."  The  "party 
feeling  aggrieved  by  said  assessment  may 
within  thirty  days  file  an  appeal  there- 
from, and  demand  a  jury  of  twelve  men  to 
estimate  the  damage  sustained."  The 
"party  appealing  shall  give  bonds  •  •  • 
for  the  payment  of  any  costs  that  may 
arise  upon  such  appeal  to  the  district 
court."  If  the  corporation  "shall  file  with 
the  clerk  of  said  court  an  offer  to  confess 
judgment,  •  •  •  the  claimant  shall  pay 
the  costs."  The  section  concludes  with 
this  proviso:  "Provided,  that  the  district 
court  of  the  district  In  which  the  land  or 
premises  are  situated  shall  have  exclusive 
jurisdiction  In  all  judicial  proceedings  had 
in  pursuance  of  this  section  and  of  section 
302,  aforesaid,  subject  to  the  right  to 
change  the  venue  for  cause."  From  the 
year  1887,  when  this  proceeding  was  com- 
menced, until  the  8th  day  of  November. 
1889,  when  the  territory  was  admitted 
into  the  Union,  the  counties  of  Lewis  and 
Clarke  and  Jefferson  were  In  the  same 
judicial  district.  Under  the  constitution 
of  the  state  the  counties  of  Jefferson, 
Beaverhead,  and  Madison  formed  tlie  fifth 
judicial  district.  The  venue  of  this  pro- 
ceeding was  never  changed  by  any  order 
of  the  court,  and  no  motion  for  this  pur- 
pose was  ever  made.  By  virtue  of  the 
statute,  supra,  the  district  court  in  and 
for  the  county  of  Lewis  and  Clarke  had 
jurisdiction  of  the  matter  to  a  certain  ex- 
tent, and  the  award  of  the  commissioners 
was  filed  therein.  Cntll  the  venue  had 
been  changed  according  to  law,  we  do  not 
know  of  any  authority  for  the  filing  of 
the  notice  of  appeal  io  the  district  court 
of  Jefferson  county.  The  subsequent  ac- 
tion of  the  court  below  was  therefore 
without  jurisdiction,  and  void.  It  is  or- 
dered that  the  judgment  be  reversed,  and 
that  the  cause  be  remanded  for  further 
proceedings  In  conformity  with  this  opin. 
ion. 

Habwood  and  De  Witt,  JJ.,  concur. 


Edgerton  v.  Edoerton. 
(Suprane  Court  of  MonUina.     May  2, 1893.) 
Divorce — Alimokt — Juiioment— Collateral 
Attack. 
1.  Comp.    St.    div.  5,  $$    1000,  1004,  1006,  de- 
claring that  divorces  may  be  decreed  on  certain 
grounds,    and   that   when   decreed   alimony  and 
maintenance  may  also   be  decreed,  do  not  mean 
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that  the  obllgatloii  of  malntenanM  caa  be  «■- 
toced  only  npon  oondltlon  of  a  divorce  first  ol>- 
tatn«d,  bat  merely  declare  that  the  obligation 
■ball  continue  after  that  time;  and  the  Jurisdic- 
tion, therefore,  which  ooorta  have,  to  enforce  the 
obligation  where  the  wife  has  been  deserted  and 
left  destitute  wlthoat  cause,  Is  not  disturbed. 

8.  A  Judgment  of  a  court  of  general  jurlsdio- 
tlon,  valid  on  its  face,  cannot  be  collaterally  at- 
tacked by  facts  aliunde  the  record,  showtng  that 
it  was  not  fairly  obtained,  although  such  faots 
might  be  sufficient  to  impeach  it  U  brought  to 
bear  In  a  tnroper  prooredlng. 

Appeal  from  district  ennrt,  Lewis  and 
Clarke  roanty;  William  H.  Hunt,  Judge. 

Salt  by  Kate  D.  Edj^erton  against 
EraatuB  D.  Edgerton  to  enforce  main- 
tenance. From  an  order  sostaintng  a  de- 
murrer to  the  complaint,  plalntlB  ap- 
peals.   Affirmed. 

Alex.  C.  Botkln  and  E.  P.  Caawell,  tor 
appellant. 

McCoBDell  <*  Clayberg  and  Tboa.  C. 
Baeb,  for  respondent,  on  tbe  question  of 
iurlsdictlon  cited  Lawson  ▼.  Shotwell,  27 
Miss.  630;  Bankston  t.  Bankston,  Id.  692; 
Bowman  v.  Worthington,  24  Ark.  529; 
McGee  v.  McGee,  10  Ga.  477;  Goss  v.  Gobs, 
29  Ga.  109;  Flschll  v.  Flscbll,  1  Blackt.  360; 
Muckenhurg  t.  Holler,  29  Ind.  139;  Moon 
V.  Baum,  58  Ind.  194;  Chestnut  v.  Chest- 
nut, 77  111.  346;  Trotter  v.  Trotter,  Id.  511; 
Boss  y.  Boss,  69  III.  669;  Harshberger  y. 
Harshberger,  26  Iowa,  503;  Wilson  y. 
Wilson,  49  Iowa,  644;  McFarland  y.  Mc- 
Farland,  51  Iowa,  565,  2  N.  W.  Bep.  269; 
Jones  y.  Jones,  18  Me.  811 ;  Henderson  v. 
Henderson,  64  Me.  419;  LIttlefield  v.  Paul, 
69  Me.  5.*)3;  Shannon  y.  Shannon,  2  Gray, 
287;  Baldwin  v.  Baldwin,  6  Gray,  342; 
Onffln  v.  Dunham,  8  Cush.  405;  Adams  y. 
Adams.  100  Mass.  366;  Peltier  v.  Peltier, 
Har.  (Mich.)  19;  Perkins  y.  Perkins,  16 
Mich.  167:  Doyle  y.  Doyle.  26  Mo.  645; 
Simpson  v.  Simpson,  31  Mn.  24;  Parsons 
v.  Parsons.  9  N.  H.  317;  Sheafe  v.  Sheafe, 
24  N.  H.  569;  Kirrlgan  v.  Klrrlgan,  15  N. 
J.  Eq.  146;  Nichols  v.  Nichols,  25  N.  J.  Eq. 
60:  Yule  v.  Yule.  10  N.  J.  Eq.  188;  Bock- 
well  V.  Murgan,  13  N.  J.  Eq.  119;  Ansbuts 
V.  AnshutB,  16  N.  J.  Eq.  162;  Cory  v.  Cory, 
11  N.  J.  Eq.  400;  Atwater  v.  Atwater,  63 
Barb.  621;  Bamsden  v.  Bamsdeo,  91  N.  T. 
281;  Codd  y.Codd,2  Johns.  Ch.  141;  Lewis 
y.  Lewis,  8  Johns.  Ch.  619;  Mix  y.  Mix,  1 
Johns.  Ch.  108;  Perry  y.  Perry,  3  Paige, 
501;  Harrington  v.  Harrington,  10  Vt. 
505;  Prosser  v.  Warner,  47  Vt.  667;  Bees 
y.  Waters,  9  Watts,  90;  Barker  y.  Dayton, 
28  Wis.  367;  Wilson  y.  Wilson,  2  Dev.  &  B. 
377;  1  BIsh.  Mnr.  &  Div.  §§  1383-1421. 

Harwooo,  J.  There  are  two  questions 
brought  here  for  determination  by  this 
appeal.  Tbe  first  relates  to  the  Jurisdic- 
tion, in  equity,  of  the  district  courts  of  this 
state,  and  may  be  stated  by  the  follow- 
ing proposition :  Have  the  district  courts 
of  this  state  power.  In  the  exercise  ol 
th3lr  equity  JQiisdlction,  to  enforce  main- 
tenance of  a  wife  by  decreeing  proper  re- 
lief in  an  action  brought  by  her  against 
her  husband.  Independently  of  an  action 
for  divorce,  where  It  Is  shown  that  he, 
without  Just  cause,  has  abandoned  her, 
or  by  his  cruelty  or  other  improper  con- 
duct has  given  her  Jnst  cause  for  living 
separate  and  apart  from  him,  and  she  is 


wltbont  meaiia  of  mpport,  and  1m  to  ab1« 
to  maintain  her?  An  action  of  this  char- 
acter, If  maintainable  at  all,  woald 
naturally  lie  within  tbe  equitable  Jnrisdlc- 
tlon  of  the  district  court.  The  subjects  of 
equity,  as  well  as  common-law  Jurisdic- 
tion, are  so  well  defined  there  can  seldom 
arise  a  dispute  as  to  whether  a  particular 
action  for  the  enforcement  of  rights  or  the 
redress  of  wrongs  lies  within  tbe  cogni- 
sance of  one  or  tbe  other,  or  whether  such 
action  Is  not  within  either  of  these  Juris- 
dictions. In  relation  to  the  question  just 
propounded,  however,  there  have  been  and 
still  are  differences  of  opinion  In  tfaecourts 
and  among  able  Jurists;  and  the  discus- 
sion of  It  has  sounded  the  depths  and  sur- 
veyed the  scope  and  clrcamferenca  of  the 
equity  Jurisdiction  of  courts  where  it  has 
beon  brought  In  question.  It  is  unneces- 
sary to  recite  tbe  facts  Involved  In  the 
case  at  bar  In  order  to  treat  this  proposi- 
tion. It  may  be  treated  as  a  question  of 
law,  relatlnij  to  the  equity  Jurisdiction  ol 
the  court,  without  reference  to  any  par- 
ticular action.  That  the  marriage  rela- 
tion lays  upon  tbe  husband  an  obligation 
to  furnish  his  wife  necessary  and  com- 
fortable maintenance, commensurate  with 
bis  ability  to  provide.  Is  a  proposition 
upon  which  there  Is  no  dispute.  It  is  an 
obligation  imposed  by  law  as  one  of  the 
conditions  of  the  marriage  contract,  and 
Is  recognized  by  all  courts  of  Justice,  and 
Is  enforced,  in  proper  cases,  where  tbe 
Jarisdictlon  lies.  Courts  of  common-law 
Jurisdiction  (as  distinguished  from  equity 
courts)  enforce  that  obligation  by  giving 
Judgment  against  the  bnsbnnd  for  neces- 
sary supplies  furnished  tbe  wife  by  third 
persons,  where  the  husband,  without  Just 
cause,  withholds  the  same,  or  abandons 
bis  wife,  or  by  cruelty  or  otherwise  makes 
It  unsafe  or  improper  for  her  to  abide  at 
tbe  family  home.  In  this  way  it  will  be 
seen  that  even  courts  of  common-law 
Jurisdiction  not  only  recognize,  but  to 
8omeext«nt  enforce,  performance  of  that 
obligation.  This  Jurisdiction  exercised  by 
the  common-law  courts  was  usually  ex* 
plained  on  the  theory  that  tbe  law  pre- 
sumed tbe  wife  to  be  the  agent  of  the  hus- 
band to  the  extent  of  authority  to  obtain 
upon  his  credit  necessary  personal  sup- 
plies. But  it  Is  plainly  observable  by 
an  investigation  of  these  cases  that  the 
common-law  courts  proceed  upon  a 
different  ground  than  the  mere  relation 
of  principal  and  agent;  for  when  the  hus- 
band had  abandoned  his  wile,  or  driven 
her  away  by  cruelty  or  other  improper 
conduct,  and  had  songht  to  avoid  re- 
sponsibility of  her  maintenance  by  giving 
notice  forbidding  parties  to  furnish  her 
supplies,  and  attempting  to  revoke  her 
authority  In  that  respect,  still  the  com- 
mon-law courts,  notwltlistandlng  such 
notice,  held  him  bound  for  her  necessary 
supplies,  by  an  obligation  irrevocable  at 
will,  arising  by  virtue  of  the  marriage  re- 
lation, and  gave  Judgment  against  bim. 
Schoulpr,  Doin.  Bel.  S  66;  Sykes  v.  Hal- 
stead,  1  Sandf.  483.  1  BIsh.  Mar.  &  DIv. 
672,  and  cases  cited.  It  will  be  observed 
In  these  cases,  too,  that,  where  the  wife 
was  living  separate  and  apart  from  her 
husband,  It  was  always  a  proper  Inquiry 
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wbetb«r  sbe  bad  Just  eaane  torsodoloK; 
and,  it  she  had  not,  tbat  was  a  good  de- 
fense. It  seems  to  be  clear,  then,  tbat  the 
common-law  courts  proceeded  in  aacb 
cases  opon  a  dlHerent  principle  than  the 
law  of  agency  alone,  and  founded  their 
JodKmenta  on  the  obligation  of  the  has- 
band  to  support  his  wife,  e^en  separate 
and  apart  from  his  habitation,  where  by 
his  conduct  he  had  Justified  her  separa- 
tion, or  where  he  had,  without  cause,  for- 
saken her,— an  obligation  which  be  could 
not  terminate  at  will,  as  may  bedonein  case 
of  the  relation  of  principal  and  agent.  2 
Kent.  Comm.  146:  Schouler,  Dom.  Bel.  { 
66;  1  BIsh.  Mar.  &  Div.§S  550-672,  and  cases 
cited;  Liddlow  v.  Wllmot,  3  Starkle,  86; 
Casteel  v.  Ca steel,  8  DIaokf.  240;  Clement 
V.  Mattison.SBIch.Law,  93;  Hall  t.  Weir. 
1  Allen,  261;  Cartwrlght  v.  Bate,  1  Allen, 
514;  Cunningham  y.  Irwin,  7  Herg.  &  R. 
247;  Rumney  y.  Keyes,  7  N.  H.  571;  Allen 
T.  Aldrlch,  29  N.  H.  «3;McGabay  v.  Wil- 
liams, 12  Johns.  293;  May  hew  T.  Thayer,  8 
Gray,  172;  Walker  y.  Simpson,  7  Watts  4 
S.  83;  Schouckle  y.  Bierman.  K9  III.  464; 
Beesey.  Chilton.  26  Mo.  698;  Rntherford  y. 
Coxe,  11  Mo.  347;  fireinlg  y.  Meitzlcr,  28 
Pa.  St.  156;  Billing  y.  Pllcber,  7  B.  Mon. 
458;  Snoyer  y.  Blair,  25  N.  J.  Law,  94; 
Blowers  y.  Sturtevant,  4  Denio,  46. 

Although  the  common  law  courts  will 
give  judgment  against  the  husband  in  sucli 
cases,  it  must  be  admitted  by  all  to  be 
an  uncertain  and  inadequate  relief;  for  in 
many  cases  she  may  be  unable  to  obtain 
credit  under  such  circumstances,  wbnre  she 
can  only  offer  the  cbauce  of  compelling 
payment  by  suit  against  a  husband  who 
la  endeavoring  to  escape  such  liability. 
Her  position  Is  also  embarrassed  by  the 
reluctance  of  parties  generally  to  becom- 
ing directly  or  indirectly  implicated  in  fam- 
ily troubles,  or  to  undertake  to  show 
Justification  tor  the  conduct  of  the  wife, 
which  operates  as  a  powertul  influence  in 
deterring  persons  from  giving  her  credit. 
The  relief  ottered  by  the  common-law 
courts  isinadequateforstill  other  reasons. 
While  it  may  succeed  tor  a  brief  period  in 
some  cases,  the  derelict  husband  islefttree 
to  carry  out  bis  purpose,  to  abandon  and 
neglect  the  support  of  his  wife,  and  avoid 
snch  Judgments  altogether  by  disposing 
of  his  property,  or  by  carrying  it  beyond 
the  Jurisdiction.  Inthlswoyhe  not  only 
Ignores  his  obligation,  but  sets  at  naught 
the  attempt  of  the  common-law  courts 
to  compel  its  performance.  There  are 
other  aspects  of  this  method  of  granting 
relief  which  ought  not  to  be  passed  with- 
out obaeryatton.  If  that  remedy  hap- 
pens to  be  effectual  In  some  cases,  because 
the  husband  fails  to  use  the  meuns  within 
his  power  to  escape  the  liability,  that 
method  of  enforcing  maintenance  would 
involve  a  multiplicity  of  lawsuits;  for  the 
wife  must  usually  go  to  various  parties 
to  secure  supplies,  whereby  would  arise 
a  separate  cause  of  action  in  favor  of  each 
party  from  whom  supplies  were  obtained; 
and,  as  often  as  one  collection  was  made, 
another  cause  of  action  would  begin  to 
accrue.  Again,  the  inadequacy  of  relief 
worked  out  by  the  common-law  remedy 
is  not  alone  relative  to  the  position  of 
tbe  wife.    It  has  its  counterpart  of  hard- 


ship In  reference  to  the  husband.  In  ( 
tbe  husband  has  Just  grounds  tor  his  eon* 
duct,  and  desires  to  establish  the  same, 
he  would  have  to  present  his  defense  in 
as  many  actions  at  law  as  happened  to 
be  brought  against  him  for  supplies  fur- 
nished the  wife;  tor  having  established  his 
defense  in  one  or  more  actions  would  not 
preclude  the  annoyance,  loss  of  time,  and 
expense  of  defending  other  actions  of  tbe 
same  character.  So  the  question  natural- 
ly arises  whether  or  not,  upon  principle, 
these  cases  lie  within  thu  Jurisdiction  o( 
courts  of  equity,  and  tbe  conditions  Just 
pointed  out  suggest  two  familiar  princi- 
ples of  equity  as  grounds  upon  which 
courts  exercising  that  Jurisdiction  take 
cognizance  of  actions,  and  determine  the 
rights  of  parties,  namely:  (1)  Inadequa- 
cy of  the  relief  which  can  be  obtained  in  tbe 
courts  of  law;  (2)  that  to  obtain  rnlief  in 
courts  of  common-law  Jurisdiction  would 
involve  a  multiplicity  of  suits.  Mr.  Pom- 
eroy,  upon  this  bead,  observes:  "In  tact, 
the  multiplicity  of  suits,  which  Is  to  be  pre- 
vented, constitutes  the  very  inadequacy 
of  legal  methods  and  remedies  which  calls 
tbe  concurrent  Jurisdiction  into  being  un- 
der such  circumstances,  and  authorizes  It 
to  adjudicate  upon  purely  legal  rights, 
and  confer  purely  legal  reliefs.  On  the 
other  hand,  the  prevention  of  multiplicity 
of  suits  is  tbe  occasion  tor  the  exercise  of 
tbe  exclusive  Jurisdiction."  1  Pom.  Eq. 
Jur.  S  243.  This  class  of  actions  was  not 
generally  entertained  by  the  Eni^llsb 
chancery  court,  for  the  obvious  reason 
that  in  England  tbe  ecclesiastical  tribunal 
existed,  to  which,  as  was  conceded  by  all, 
snch  adjudications  peculiarly  belonged. 
There  was  therefore  no  reason  In  general 
for  the  chancery  court  in  England  to  con- 
cern itself  with  actions  seeking  such  relief. 
Fonbl.  Eq.  (4th.  Amer.  Ed.)  98,  note  103. 
But  It  nevertheless  seems  plain  that  had  not 
another  court  existed  in  tbe  Judicial  sys- 
tem of  England,  which  bad  jurisdiction  ot 
this  class  of  cases,  there  is  every  analogy 
which  would  have  brought  those  cases 
within  the  jurisdiction  ot  the  court  of 
chancery.  This  court  took  cognizance 
ot  other  cases  concerning  marital  rights. 
It  enforced  against  the  husband  antenup- 
tlul  contracts,  and  settlements  made  on 
behalf  of  bis  intended  wife;  compelled  set- 
tlements to  he  made  on  behalf  ot  the  wife, 
where  he  was  seeking  to  obtain  posses- 
sion or  control  of  her  property ;  withheld 
her  separate  property  from  bis  grasp,  and 
devoted  it  to  her  maintenance,  where  bs 
had  so  conducted  himself  as  to  justify  her 
living  in  separation  from  blm;  enforced 
agreements  by  the  spouses  as  to  property 
rights,  and  maintenance  made  in  contem- 
plation of  separation ;  by  the  writ  ne  ex- 
eat, "restrained  thebusband  from  quitting 
tbe  kingdom  to  evade  tbe  payment  ot  an 
agreed  or  decreed  allowance;"  used  its 
power  to  enforce  decrees  ot  the  spiritual 
court,  awarding  separate  maintenance  to 
the  wife;  and,  by  process  known  as  the 
"  writ  ot  aupplleavlt, "  the  chancery  court 
protected  the  wife  against  tbe  husband's 
violence,  and  in  cases  where  it  was  found 
unsafe  for  her  to  abide  with  him,  as  inci- 
dent to  such  proceedings,  compelled  the 
husband  to  provide  maintenance  for  her 


Digitized  by 


Google 


Mont.) 


EDGERTON  e.  EDGEETON. 


while  Btae  waa  separate  and  apart  from 
lilm,  by  reason  of  his  violent  conduct  to- 
wards lier.  This  proceedlnjc, however,  ap- 
pears to  have  become  obsolete,  probably 
because  statutes  provided  a  remedy  for 
protection  of  all  persons  from  threatened 
violence.  Xo  doubt  other  Instances  could 
be  pointed  out  wherein  the  EuKlish  chan- 
cery court  exercised  Jurisdiction  In  refer- 
ence to  the  marital  rights  and  obligations. 
Fonbl.  Eq.  90-106,  and  notes;  2  Spence, 
Eq.  Jnr.  489,  520;  2  Story.  Eq.  Jur.  §§  1423, 
1476;  3  Pom.  Eq.  Jur.  §§1114-1120;  2  Blah. 
Mar.  &  Dlv.  §  a'>2.  It  Is  also  clear  that 
within  the  principles,  procedure,  and  prac- 
tice applied  by  courts  of  equity  tliere  are 
ample  and  appropriate  methods  to  ade- 
quately enforce  In  one  action  the  right  of 
the  wife  to  support  against  a  hnsband 
who  without  cause  abandons  her,  and 
at  the  same  time,  in  the  same  action, 
vouchsafe  to  the  husband  any  defense  he 
may  have  to  offer  in  JustiUcation  of  his 
conduct. 

It  Is  proper  at  the  outset  of  this  investi- 
gation to  inquire  whether,  by  statute,  any 
provision  has  been  made  In  relation  to  the 
right  In  question,  nod  the  remedy  to  be 
applied  In  case  of  its  Donfnlflllment.  Our 
Btatute  provides  that  the  district  court, 
"sitting  as  a  court  <if  chancery,"  may,  for 
certain  causes  specified,  decree  a  "dissolu- 
tion of  the  bonds  of  matrimony,"  and 
that,  "when  a  divorce  shall  be  decreed,  it 
shall  and  may  be  la  wfnl  for  the  court  to 
make  such  order  touching  the  alimony 
and  maintenance  of  the  wife,  the  care  and 
custody  of  the  children,  or  any  of  them, 
as  from  the  circumstances  of  the  parties 
and  nature  of  the  case  shall  be  (It,  reason- 
able, and  Jnst,  and,  in  case  the  wife  be 
complainant,  to  order  the  defendant  to 
give  rpDHonahle  security  for  snch  alimony 
and  maintenance,  or  may  refuse  the  pay- 
ment of  such  alimony  and  maintenance  In 
any  other  manner  consistent  with  the 
rules  and  practice  of  the  court,  and  may 
also  grant  alimony  '»  pendente  lite,'  and 
the  court  may.  on  applicatiiin,  from  time 
to  time,  make  such  alterations  In  the 
allowances  of  alimony  and  maintenance 
as  shall  appear  reasonable  and  just." 
Sections  1000.  1004, 1006,   dlv.   5,  Com  p.  St. 

It  Is  contended  that  these  provUlons  of 
the  statute  as  to  the  decree  tor  alimony 
and  maintenance  "  when  divorce  is  grant- 
ed," by  Implication,  exclude  from  the 
courts  the  Jurisdiction  to  enforce  the  main- 
tenance, except  In  an  action  where  divorce 
is  decreed.  Some  have  so  held,  bnt  upon 
this  phase  of  the  question,  as  upon  nearly 
ull  aspects  of  it,  eminent  authorities  are 
opposed  to  one  another  in  the  views  enter- 
tained. Our  own  conclusion  upon  this 
particular  feature  of  the  question  is  that 
the  great  weight  of  reason  is  against  the 
idea  that  the  legislature,  in  adopting  tiie 
statute  referred  to.  Intended  any  regula- 
tion of  the  right  of  the  wife  to  mainte- 
nance, or  the  obligation  of  the  husband  to 
furnish  the  same,  arising  and  existing  by 
virtue  of  the  marriage  bond  prior  to,  and 
in  no  manner  dependent  upon,  the  disso- 
lution of  that  bond  by  decree  of  court,  or 
that  by  such  statute  the  legislature  in- 
tended to  take  away,  or  in  any  manner 
control,  whatever  Jurisdiction  the  coartM 


may  have  had  to  enforce  tlie  fulfillment  of 
that  obligation  in  an  action  independent 
of  a  proceeding  for  divorce.  In  construing 
or  applying  a  statute  tbecardlnal  rule,  al- 
ways applicable,  is  to  seek  the  intention 
of  the  legislature.  The  simple  question 
then  is,  did  the  legislature.  In  providing  for 
the  grunting  of  divorces  on  certain  pre- 
scribed grounds,  and  providing  tliat,  when 
divorce  was  decreed,  alimony  and  main- 
tenance might  also  be  decreed.  Intend  to 
have  it  Inferred  or  implied  therefrom  that 
the  obligation  of  the  husband  to  maintain 
his  wife  Hhooid  not  be  enforced,  unless  the 
bonds  of  matrimony  were  first  dissolved? 
Or  was  It  only  the  Intention  of  the  legisla- 
ture, as  manifest  in  such  statute,  to  make 
sure,  by  the  provisions  authorising  the 
decree  of  alimony  and  maintenance  of  the 
wife  after  dissolution  of  the  bond  of  mat- 
rimony, to  fasten  upon  the  husband  the 
continued  obligation  to  support  bis  wife, 
even  though  the  bond  of  matrimony  had 
been  dissolved  because  of  his  wrongful 
conduct?  After  divorce  the  obligation 
to  maintain  the  wife,  which  arose  by  vir- 
tue of  the  marriage  contract,  could  not  be 
referred  to  that  relation,  because  of  its 
nonexistence;  and  there  might  be  grave 
reason  to  doubt  whether  a  court  was  au- 
thorized to  continue  to  enforce  that  obli- 
gation after  dissolution  of  tliebond  by 
which  It  arose,  without  a  statutory  pro- 
vision to  that  effect.  It  is  manifest  by 
said  statute  that  the  leglMlature  Intended 
that  the  offending  husband  should  not 
escape  the  obligation  he  had  entered  into, 
to  support  his  wife  while  she  kept  faith 
with  her  marriage  vows  and  duties,  even 
though  he  succeeded  by  his  wrongfal  con- 
duct in  driving  her  to  obtain  a  divorce. 
If  this  provision  implied  that  the  obliga- 
tion could  only  be  enforced  by  first  dis- 
solving the  bonds  of  matrimony,  the  law 
would  be  open  to  the  charge  that  it  was 
BO  framed  as  to  encourage  divorces;  for 
the  wife  Who  kept  faith  with  the  maiTiage 
vows  might  be  driven  by  privation,  in 
3ome  cas's  at  least,  to  release  the  husband 
from  the  bonds  of  matrimony  by  applying 
for  a  divorce,  in  order  to  obtain  relief  from 
penury  and  want.  Snch  a  construction  of 
the  legislative  intent  would  make  the  stat- 
ute provide.  In  effect,  that  In  case  a  wife 
was  driven  away  or  deserted,  and  left 
without  means  of  support,  if  the  hnsband 
remained  In  the  state,  (and  committed  no 
more  flagrant  violations  of  the  marriage 
bond,)  she  mnst  wait  a  year,  and  in  the 
meantime  suffer  in  destitution,  or  suffer 
the  humiliation  of  becoming  a  public 
charge,  or  seek  relief  through  friends  or 
strangers,  before  she  could  call  upon  a 
court  to  grant  her  a  divorce,  and  then  com- 
pel the  offending  husband,  out  of  his  eab- 
Btance,  to  fulfill  his  obligation  to  support 
her;  at  which  time  the  derelict  husband 
may  have  placed  himself  and  property  be- 
yond the  reach  of  the  conrt ;  at  least,  he 
would  in  such  case  be  given  ample  oppor- 
tunity to  do  so.  It  can  hardly  be  presumed 
that  the  legislature,  while  carefully  pro- 
viding for  the  continuance  of  the  obliga- 
tion of  the  husband  to  maintain  his  wife 
after  divorce,  Intended  by  the  statute  to 
cut  off  any  Jurisdiction  which  might  be  in 
the  courts  to  simply  enforce  the  obligation. 
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while  the  bonds  of  matrimony  still  existed. 
A.  more  reaaonable  conclusion,  we  tblnk, 
is  that  the  statnte  under  consideration 
manifests  no  such  Intention,  bat  leaves 
the  marital  rights  and  obligations  before 
divorce  to  be  dealt  with  by  the  courts  In 
whatever  respect  their  Jurisdiction  might 
allow. 

We  therefore  return  to  the  main  ques- 
tion, as  to  whether  there  Is  In  the  equity 
courts  of  thin  state  any  Jurisdiction  to  in- 
terfere ou  behalf  of  a  wife  deserted  and  left 
destitute,  without  cause,  and  compel  the 
husband,  U  able,  to  support  her.  This 
subject  has  led  to  a  very  close  investiga- 
tion by  the  American  courts  (see  cases  cit- 
ed in  briefs  of  counsel)  of  the  manner  In 
which  the  chancery  court  of  England  dealt 
with  such  cases.  The  jnrlsdlctiun  exercised 
by  that  court  upon  kindred  subjects  has 
already  been  adverted  to.  But  upon  this 
particular  branch  of  adjudication,  as  la 
affirmed  by  some,  the  holding  of  the  Eng- 
lish chancery  court  has  not  been  harmoni- 
ous; and,  while  this  criticism  is  probably 
correct,  it  must  still  be  admitted  that  the 
doctrinefinally  becameBettled,to  the  effect 
that  cases  where  such  relief  was  songbt 
would  not  be  entertained  In  the  chancery 
:ourt,but  left  tothe  spiritual  court.  This 
was,  of  course,  the  natnral  result  when 
we  consider  the  Jndlcial  system  prevailing 
at  that  time  in  England.  Even  with  these 
conditions,  however,  the  English  chancery 
coort  did  not  seem  to  have  construed  its 
lorisdiction  as  so  unyieldingly  restricted 
in  this  matter  that  no  relief  could  begrant- 
ed  in  that  court.  There  in  a  notable  case 
aa  late  as  1811,  where  Lord  Eldon,  one  of 
the  greatest  and  most  conservative  of 
English  chancellors,  ordered  certain  prop- 
erty in  probate  devoted  to  the  support  of 
•  deserted  wife.  It  is  not  clearly  stated 
in  the  opinion  or  statement  of  the  master 
that  this  property  belonged  to  the  bus- 
band  by  descent,  but  that  seems  to  be  the 
ease  from  the  context ;  for  if  the  property 
had  descended  to  the  wife  In  her  own  right, 
according  to  the  course  of  equity,  there 
would  have  been  no  hesitation  whatever 
in  applying  it  to  her  separate  mainte- 
nance, where  she  was  abandoned  by  her 
husband.  In  ordering  the  property  ap- 
plied the  lord  chancellor  said :  "I  have  a 
strong  impression  on  my  mind  that  this 
has  been  done;  and.  Independent  of  prece- 
dent, I  think  the  cuurt  may  do  it;  as  the 
husband  deserting  his  wife  leaves  hercred- 
it  for  necessaries,  and  would  be  liable  to 
an  action,  and,  thouch  execution  could 
not  be  had  against  the  stock,  the  effect 
might  be  obtained  ctrcuitously,  as  he  could 
not  relieve  himself  except  by  giving  his 
consent  to  the  application  of  this  fund." 
Ouy  V  Pearkes,  ISVes.  196.  In  the  Ameri- 
can states  the  ecclesiastical  court  was  not 
made  a  part  of  the  Judicial  system.  There 
being  a  court  of  chancery  or  equitable  Ju- 
risdiction, however,  and  there  being  the 
conditions  Involved,  whereby  that  court 
bad  grounds,  upon  principle,  to  take  Juris- 
diction of  snchcases.it  Isnot  atallstrange 
that  some  of  the  American  courts  of  equi- 
ty entertained  them;  and  thus  was  estab- 
lished what  Judge  Story  termed  the 
oroader  Jurisdiction  asserted  by  the  Amer- 
ican conrta  In  such  cases.    In  hia  work  on 


Equity  Jurlspmdenfte, be aaya:  "In  Amer- 
ica, a  broader  Jnrisdiction  in  cases  of  ali- 
mony has  been  asserted  in  some  of  oar 
courts  of  equity ;  and  it  has  been  held  that 
it  a  husband  abandons  his  wile,  and  sepa- 
rates himself  from  ber  without  any  rea- 
sonable support,  a  cuart  of  equity  may  In 
all  cases  decree  her  asnltabie  maintenance 
and  support  out  of  bis  estate,  upon  the 
very  ground  that  there  is  no  adequate  or 
sufficient  remedy  at  law  In  such  a  ease. 
And  there  is  so  much  good  sense  and  rea- 
son In  this  doctrine  that  it  might  be  wished 
It  were  generally  adopted. "  3  Story,  Eq. 
Jar.  i  1428.  It  will  be  seen  from  these  re- 
marks that  this  eminent  authority  on 
equity  Jurisprudence  saw  clearly  that  theee 
cases  Involved  conditions  which,  upon 
fundamental  principles  of  equity,  would 
bring  them  into  that  Jurisdiction,  i.  e.. 
there  was  a  legal  right  of  the  wile  to  main- 
tenance, existing  and  deeply  implanted  In 
the  law, — a  right  capable  of  Judicial  en- 
forcement,—and  that  the  cominon-law 
courts,  although  recugnlslng  and  attempt- 
ing to  enforce  such  right,  by  reason  ut 
their  forms  of  procedure,  fell  far  short  oi 
giving  adequate  relief.  There  was  there- 
fore the  ground  in  principle  tor  equitable 
relief. 

Since  Judge  Story  wrote,  the  doctrine 
of  the  American  courts  of  equity,  which 
he  mentions,  has  steadily  been  gaining 
ground,  until  now  it  is  held,  without  the 
aid  of  statute,  in  a  large  number  of  the 
states,  as  will  be  seen  by  reference  to  cita- 
tions ol  appellant's  brief.  The  latest  case 
we  haveexamlned  was  decided  in  the  year 
I8i>0  by  the  supreme  court  of  South  Dako- 
ta, wherein  Kklimu,  J.,  in  a  very  able 
opinion,  held  that  the  case  was  within  the 
equitable  Jurisdiction  ol  the  courts  of  that 
state;  and  he  did  not  base  the  conclnsion 
upon  any  specific  constltational  or  statu- 
tory provision  or  implication  mentioned 
In  his  opinion.  Bueter  v.  Bueter,  45  N.  W. 
Rep.  208.  The  supivme  court  of  the  Unit- 
ed States,  in  1868,  bad  occasion,  In  the  case 
of  Barber  v.  Barber,  21  How.  682,  inci- 
dentally to  review  a  number  of  cases  In 
which  the  equity  Jurisdiction  was  held  to 
extend  over  this  class  of  cases;  and  no  ex- 
pression is  found  in  the  opinion,  showing 
that  the  court  regarded  theexerclseot  each 
Jurisdiction  as  extraordinary,  nor  in  any 
manner  an  arbitrary  assumption  of  a  Ju- 
risdiction not  properly  belonging  to  courts 
of  equity  on  principle.  Over  against  the 
holding  which  Judge  Story  mentions,  there 
are  courts  of  eminent  authority  holding 
the  contrary.  (See  cases  cited  by  counsel 
for  respondent. >  But  the  divergence  ol 
views  upon  this  subject  held  by  the  Ameri- 
can courts  may  not  be  without  reasona- 
ble explanation,  which  would  apply  at 
least  to  some  states.  While  there  Is  a  gen- 
eral harmony  in  the  American  courts  of 
equity  with  one  another,  and  with  the 
English  court  of  chancery.  In  the  practice, 
procedure,  and  principles  applied,  and  tbe 
precedents  emanating  from  them  may  be 
safely  referred  to  as  authority  in  cases  ly- 
ing within  their  jurisdiction,  still,  when 
tbe  question  Is  as  to  tbeextentot  the  equi- 
table jurisdiction  poBsessed  by  courts  of 
one  state,  the  determination  of  courts  of 
another  as  to  the  extent  of  their  own  Ja- 


Digitized  by 


Google 


Mont.) 


EDGERTON  e.  EDGERTON. 


'971 


risdiction  cannot,  as  a  rule,  be  relied  on 
as  farnlBhlng  an  exact  crlterlun  for  meas- 
urine  tlie  bounrlarlea  o(  the  Jurisdiction  in 
the  former  state,  unless  the  statutory  or 
constltuttonal  provialons  governing  the 
subject  are  substantially  alike.  This 
arises  from  the  j^reat  variation  in  the  con- 
stitutional and  statutory  pro  visliins  estab- 
lishing and  defining  such  jurisdiction  in  the 
different  states.  Therefore,  for  example, 
to  quote  from  Massachusetts,  as  denying 
that  the  equitable  jurlsdictlou  of  their 
courts  extends  to  cases  like  the  one  at  bar, 
cannot  be  regarded  strictly  as  authority 
for  denying  that  such  Jurisdiction  belongs 
to  equity  courts  at  all,  nor  that  such  juris- 
diction may  not  pertain  to  the  equity 
courts  of  another  state,  because,  although 
emanating  from  one  of  the  ablest  benches 
In  the  Union,  the  court  is  speaking  of  the 
extent  of  its  own  equity  jurisdiction,  which 
appears  to  be  limited  to  certain  heads, 
speciflcally  defined  by  statute,  and  that 
Jurisdiction  does  nut  appear  to  be  as 
broad  as  that  exercised  by  the  English 
court  of  chancery  or  that  exercised  by 
other  states  oftheUnlon.  1  Pom.Eq.  Jur. 
§286;  Gen.  St.  Mass.  1S60,  p.  558;  Adams 
V.  Adams,  100  Mass.  365.  There,  also,  the 
statute  not  only  provided  for  absolute 
divorce,  but  for  a  decree  of  separation  from 
bed  and  board,  with  separate  mainte- 
nanceoatofthe  husband's  estate.  Gen. St. 
Mass.  c.  107,  p.  .531. 

These  variations  in  the  scope  of  ^he 
equitable  jurisdiction  granted  to  the  fed- 
eral courts,  and  that  possessed  by  the 
courts  of  the  various  states,  is  fully  ex- 
plained by  Mr.  Pomeroy  in  his  great 
work  on  Equity  Jurisprudence.  He  says: 
"In  some  of  the  states,  this  statutory  del- 
egation of  power  is  so  broad  and  com- 
prehensive that  the  Jurisdiction  which  it 
creates  is  substantially  Identical  vrith 
that  possessed  by  the  English  court  of 
chancery,  except  so  far  as  specific  sub- 
jects, like  administration,  have  been  ex- 
pressly given  to  different  tribunals;  but 
in  others  the  delegation  of  power  Is  so 
special  In  Its  nature  and  limited  in  ex- 
tent that  a  reference  to  the  statutes  them- 
selves, on  the  part  of  the  courts,  as  the 
source  and  measure  of  their  jurisdiction, 
is  a  matter  of  constant  practice  and  of 
absolute  necessity.  A  correct  knowledge 
of  these  statutory  provisions  in  the  vari- 
ous states  is  of  the  highest  importance 
from  another  point  of  view.  Without  it 
the  force  and  authority  of  decisions  ren- 
dered in  any  particular  state  cannot  be 
rightfully  appreciated  by  the  bench  and 
bar  of  other  commonwealths."  I  Pom. 
Eq.  Jur.  §  283.  In  the  same  chapter  the 
author  brings  to  view  the  statutory  and 
constitutional  provisions  under  discus- 
sion. It  is  therefore  not  surprising, 
when  these  conditions  are  considered,  to 
find  different  views  beld  by  different 
courts,  when  the  question  turns  upon  the 
extent  of  the  equitable  Jurisdiction  pos- 
sessed. Mr.  Bishop,  in  his  valuable  work 
on  the  subject  of  Marriage  &  Divorce, 
(volume  2,  §  356,  «tb  Ed.,)  exerts  the  great 
weight  of  his  authority  against  the  prop- 
osition that  cases  like  the  one  at  bar  lie 
within  the  equitable  jurisdiction,  unlessju- 
risdictlon  is  given  by  statutory  or  con- 


fltltutlohal  provisions.  Tt  s  observable 
that.  In  treating  the  question,  he  has  In 
mind  a  court  in  this  country,  Invested 
with  an  equitable  Jurisdiction  measured 
exactly  by  that  exercised  by  the  EnglisU 
court  «if  chancery  "at  the  time  of  the  set- 
tlement of  this  country."  With  his  usual 
accuracy,  he  states  how  the  English  chan- 
cery court  dealt  with  the  question  at  that 
time,  and  arrives  at  the  conclusion  that 
said  court  did  not  then  exercise  the  Juris- 
diction in  question.  But  he  goes  further, 
and  la.vsdown thepropusltlon  that  "there 
is  no  one  head  of  equity  power  tu  which, 
by  analogy,  this  can  be  said  to  belong." 
If  It  Is  meant,  in  view  of  the  right  in- 
volved, and  the  relief  obtainable  through 
common-law  courts,  that  there  is  no  an- 
alogy, when  the  principles  of  equity  are 
considered,  by  which  the  case  would  come 
within  the  equitable  jurisdiction,  upon 
the  same  principles  as  many  cases  come 
within  that  jurisdiction,  we  cannot  sub* 
scribe  to  his  views.  It  Is  fair  tu  say,  bow- 
ever,  as  to  Mr.  Bishop's  views,  that  he  nt 
all  times.  In  treating  this  subject,  reasons 
from  the  prupositiun  that  to  enforce  the 
right  of  the  wife  to  support,  who  by  the 
wrongful  conduct  of  her  husband  is  com- 
pelled to  live  separate  and  apart  from 
him,  is  equivalent  to,  and  in  fact  amounts 
to,  the  granting  of  a  divorce  a  weunn 
et  thoro.  From  this  position  he  asserts 
his  conclusion  that  there  is  no  analogy 
which  would  bring  the  case  under  any 
head  of  equitable  power,  and  draws  a 
very  striking  picture  of  n  court,  admitted- 
ly without  auy  Jurisdiction  in  a  certain 
case,  arbitrarily  holding  the  alleged 
offender,  and,  "dodging  all  dlfficultlps, " 
administering  a  drastic  remedy  for  an  al- 
leged wrong.  Bish.  Mar.  &  DIv.  (6th  Ed.) 
§  356.  With  great  deference  to  the  learned 
author,  and  admiration  for  the  method 
and  discrimination  generally  employed 
by  him  in  the  treatment  of  subjects  of  the 
law  to  which  he  has  devoted  his  labor,  we 
are  unable  to  adopt  his  conclusion  until 
we  find  reason  to  adopt  bis  premise,  that 
merely  to  compel  the  husband,  who 
wrongfully  abandons  or  drives  away  his 
wife,  to  support  her.  Is  in  fact  granting 
ber  a  divorce  a  mensa  et  thoro.  This  Is 
the  difficulty  which  must  be  either  con- 
fronted with  attention,  and  fairly  treated, 
or  "dodged."  He  states  the  proposition 
In  this  way:  "A  divorce  from  bed  and 
board  given  to  the  wife  concludes  with 
the  same  decree  for  alimony  which  this 
proceeding  does.  But  it  also  contains  a 
finding  and  a  judgment,  not  that  the  mar- 
riage is  dissolved,  but  that  she  who  is  to 
be  alimented  is  entitled,  by  reason  of  the 
fault  of  the  other  party,  to  live  in  separa- 
tion. In  the  proceeding  under  considera- 
tion, a  court  acknowledging  Itself  without 
power  to  adjudicate  the  right  to  live  in 
separation — for  that  would  be  simply  and 
exactly  to  pronounce  a  divorce  from  bed 
and  board— nndertakes  to  make  a  per- 
manent order  for  alimony.  And  yet,  as 
foundation  for  the  order.  It  passes  upon, 
without  reducing  to  record,  the  very 
question  of  right  which  It  admits  not  to 
be  within  its  jurisdiction."  2 Bish.  Mar. 
&  Dlv.  §  366.  As  long  as  courts  of  equity 
are  Induced  to  admit  that  this  proceeding 
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is  eqaivalent  to  grantiofr  a  divorce  from 
bed  and  board,  no  doubt  the  jurladlctlou 
will  bu  denied.  Let  us,  therefore,  uxaiolne 
this  proposition.  In  every  case  (where  the 
husband  and  wife  are  living  separate  and 
'  apart)  In  which  the  common-law  coarts 
give  ]udf;ment  (or  necessaries  furnished 
the  wife  by  third  persona,  one  of  the  facts 
upon  which  the  judgment  rests  is  that  the 
wife  has  Just  cause  for  living  in  separation 
from  her  husband  during  the  time  In  ques- 
tion, when  such  necessary  supplies  weru 
furnished.  See  cases  from  common-law 
courts,  and  other  authorities,  cited  supra. 
Now,  may  it  not  be  said  with  quite  as 
much  force  that  in  these  cases  the  com- 
mon-law courts  (admittedly  without  any 
Jurisdiction  to  authorize  the  spouses  to 
live  separate  and  apart)  do  by  their  Judg- 
ments confirm  the  proposition  that  during 
the  time  in  question  the  wife  bad  good 
.cause  for  living  In  separation  from  her 
husband?  In  the  case  of  Liddlow  v.  Wil- 
mot,  supra,  brought  in  the  common-law 
court  by  a  third  person,  against  a  husband, 
for  necessary  supplies  furnished  his  wife 
while  she  was  living  separately  from  him. 
Lord  Bllenborol'or  said:  "The  flrat 
question  for  consideration  is  whether  the 
defendant  turned  his  wife  out  of  doors,  or 
by  the  Indecency  of  bis  conduct  precluded 
her  from  living  with  him  ;  for  then  he  was 
bound  by  law  to  afford  lier  means  of  sup- 
port adequate  to  her  station."  In  Multz 
V.  Gihbs,  66  Pa.  tSt.  H^O,  the  same  doctrine 
Is  stated  us  follows:  "When  a  husband 
turns  his  wife  out  of  doors,  without  any 
reasonable  or  just  cause,  or  forces  her  to 
withdraw  from  him.  without  any  means 
forhersupport.thelaw  Implies  that  he  has 
given  hercredit  to  supply  herself  with  such 
necessaries  as  are  suitable  and  proper  for 
her  to  have,  namely,  clothing,  boarding, 
lodging,  and  the  like.  Her  condition 
would  be  deplorable,  indeed,  if  this  were 
not  so,  because  of  her  Inability  to  con- 
tract far  Huch  things,  and  to  obtain  them, 
if  she  happens  to  have  no  separate  estate. 
When  therefore,  necessaries  are  furnished 
to  a  wife  so  situated,  on  the  credit  of  her 
husband,  the  party  claiminer  to  be  paid 
for  tueiii  must  bring  nimaelf,  in  order  to 
recover  for  them,  within  the  rule  stated. 
He  must  malce  out  a  case  which  .shall 
negative  all  Idea  of  a  captious,  voluntary 
abandonment  of  the  husband's  domicile, 
and  show  that  she  has  either  been  turned 
out  or  forced  to  leave  his  residence. 
Walker  v.  Simpson,  7  Wntt.t  &  S.  85,  and 
the  authorities  therein  referred  to."  Dec- 
larations of  this  doctrine  could  be  quoted 
by  srreat  number  from  the  common  law 
courts.    See  cases  supra. 

So  the  common-law  court  must  try  the 
question  whether  the  wife  was  abandoned 
withont  canHe,  or  compelled  to  withdraw 
and  llveseparately.  In  other  words,  these 
conditions  must  be  shown  before  judg- 
ment can  be  given  In  favor  of  a  third  party 
for  necessaries  furnished  her  living  sepa- 
rately from  her  husband.  Then,  is  nut  the 
judgment  in  nuch  case  an  a£9rmation  by 
the  common-law  court  that  the  wife  had 
Just  cause  for  living  In  separation  ?  And, 
if  the  conditions  thus  judicially  afflrmed 
as  sufficient  ground  still  exist,  such  judg- 
ment would  not  be  far   from   Judicially 


sanctioning  her  continaanceof  the  separa- 
tion. It  would  at  leant  afflrm  indirectly 
that  as  long  as  the  cause  for  Reparation, 
which  was  adjudged  suf&clent, existed. she 
wonld  be  justlflpd  in  living  separate  and 
apart.  Yet  the  jurisdiction  of  the  com- 
mon-law courts  to  give  such  Judgments 
does  not  appear  to  be  qnestloned  on  the 
ground  that  the  same  amounts  to  adjudg- 
ing the  wife  justified  in  living  apart  from 
her  husband,  which,  if  decreed  in  terms, 
would  amount  to  a  decree  of  divorce  a 
mentiaettboro.  Thepropoaltlon, however, 
is  held  up  before  the  equity  court  aa  an  all- 
sufficient  "difficulty,  "whenever  it  is  called 
upon  to  do,  In  amoreadeqnate,  direct,  sim- 
ple, and  just  manner,  the  very  thing  which 
the  common-law  court  'earlessiy  attempts. 
But  does  the  judgment  or  decree,  whether 
of  common-law  or  equity  court,  simply 
compelling  the  husband  to  cuntinoe  to 
support  his  wife  when  he  has,  witbont 
cnnse.abnndoned  her.amunnt  toadivorce 
from  bed  and  board?  We  have  seen  that 
she  must  be  fnlly  justified  in  her  separa- 
tion, and  tbatjustiflcatlonmust  beataown, 
before  either  the  common-law  or  equity 
court  will  give  relief.  But  the  proposition 
that  such  inquiry,  and  the  giving  of  relief. 
is  equivalent  to  the  granting  of  a  divorce 
from  bed  and  board,  it  wonld  seem,  must 
involve  the  common-law  court  in  the 
same  embarrassment  as  Mr.  Bishop  has 
attempted  to  dra  w  the  equity  coarC  into 
whenever  it  affirms  that  It  lies  w^ithln  the 
equitable  jurisdiction  to  grant  sach  relief. 
Is  there  anything  In  the  proceeding, 
whether  in  the  common-law  or  eqnity 
court,  which  authorizes  thespouses  to  live 
separate  and  apart,  or  authorizes  the  de- 
linquent husband  to  continue  his  neglect, 
without  cause,  to  provide  for  his  wife? 
Is  not  the  wrongful  conduct  of  the  bus- 
band,  instead  of  the  proceeding  whereiiy 
a  court  compels  bim  to  snpport  Ills  wife, 
the  only  justification  she  has  for  ber  sepa- 
ration ?  And  is  there  anything  in  the  pro- 
ceeding either  authorizing  the  husband  to 
continue  his  wrongful  conduct,  or  fail  to 
resume  the  voluntary  discharge  of  his 
marital  duties?  Is  there  anything  in  the 
proceeding  which  merely  compels  bim  to 
support  his  wife.  In  the  nature  of  casting 
an  obstacle  in  the  way  of  his  seeking  rec- 
onciliation with  ber,  and  resuming  the 
voluntary  discharge  of  his  marital  obliga- 
tions? It  is  within  the  power  of  courts  of 
equity  to  make  their  decrees  in  all  such 
cuses  subject  to  such  modifications  as  cir- 
cumstances may  demand;  and  it  is  worthy 
of  consideration  whether  the  actual  effect 
of  a  jiiHt  and  proper  exercise  of  such  Juris- 
diction would  not  tend  to  induce  recon> 
clliatiou,  by  checking  the  hnsband  In  his 
willful  and  unjustifiable  abandonment  ol 
his  marital  obligations.  The  proceeding, 
it  would  seem,  simply  checks  the  husband 
in  his  attempt  to  entirely  abandon  his  ob- 
ligation, without  sanctioning  the  separa- 
tion any  further  than  inquiring  whether 
it  is  enforced  by  the  husband's  conduct,— 
the  same  as  done  by  common-law  conrts. 
— and  without  placing  the  slightest  ob- 
stacle In  the  way- of  reconciliation.  Tbeii9 
considerations  are  in  no  way  suggested  as 
furnishing  the  reasons  upon  which  to  base 
an  answer  to  the  question  whether  the 
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equity  conrts  of  this  state  -pomem  tbe  ]n- 
risdlctlon  in  gaestion.  They  are  bronght 
to  view  in  connection  with  the  pruposl- 
tiun  asserted  by  some,  as  we  have  seen, 
that  to  grant  such  relief  is  eqnivalent  to, 
and  in  fact  includes,  the  decree  of  diToree 
a  menaa  et  tboro.  Bat  we  are  Inclined, 
aftermuch  reflection,  to  regard  that  propo- 
sition as  nntenable.  When  the  whole  na- 
ture and  ettect  ol  the  relief  are  considered, 
it  appears  to  be  an  extreme  view,  bom  of 
a  sealous  advocacy  of  one  side  of  this  dis- 
puted question  of  jDrisdiction. 

We  will  close  the  Inquiry  upon  this 
branch  of  tbe  case  by  bringing  to  view  cer- 
tain statutory  and  constitutional  provi- 
sions of  this  state  which  to  some  extent, 
we  think,  should  Influence  our  determina- 
tion. The  statute  provides  that:  "Women 
shall  retain  the  same  legal  existence  and 
legal  personality  after  marringe  as  before 
marriage,  and  shall  receive  tbe  same  pro- 
tection of  all  her  rights  as  a  woman  which 
ber  husband  dues  as  a  man;  and  tor  any 
injury  sustained  to  ber  reputation,  person, 
property,  character,  or  any  natural  right, 
she  shall  have  the  same  right  to  appeal  in 
ber  own  name  alone  to  tbe  courts  of  law 
or  equity,  for  redress  and  protection,  that 
ber  husband  has  to  appeal  in  his  own 
name  alone."  Section  1439,  dl v.  5,  Comp. 
St.  Our  constitution  provides  that  "the 
district  courts  shall  have  original  Jurlsdlc- 
tioninallcaHesatlawandinequlty,  •  •  • 
and  for  such  special  actions  and  proceed- 
ings as  are  not  otherwise  provided  for." 
Section  11,  art.  8.  And,  farther,  that 
"tbereshallbebut  one  form  of  civil  action, 
and  that  law  and  equity  may  be  adminis- 
tered in  the  same  action. "  Section  28,  art. 
8.  And,  further,  that  "courts  of  Justice 
shall  be  open  to  every  person,  and  a  speedy 
remedy  afforded  for  every  injury  of  person, 
property.or  character,  and  that  right  and 
Justice  shall  be  administered  without  sale, 
dental,  or  delay."  Section  6,  art.  8.  This 
latter  provision  was,  we  think,  set  before 
the  courts,  by  the  framers  of  tbe  constitu- 
tion, as  a  tenet  for  consideration  la  a  case 
like  this,  where,  clearly,  there  is  an  estab- 
lished right  existing,  subject  tojudicial  en- 
forcement, and  the  question  is  raised  on 
purely  artificial  grounds,  as  to  whether 
such  right  shall  be  enforced  In  such  an  ac- 
tion and  in  such  Jurisdiction  as  by  Its 
practice  and  methods  of  procedure  can 
inscre  an  appropriate.  Just,  and  adequate 
relief,  or  whether  there  shall  be  a  denial  of 
such  appropriate  and  adequate  remedy  as 
the  courts  can  afford.  It  is  admitted  that 
the  right  exists,  and  it  Is  contended  there 
Is  a  remedy  at  law;  but  we  have  seen 
that  in  many  cases  that  answer  wonld  be 
but  a  mockery  to  the  aggrieved,  in  her  un- 
just abandonment.  The  court  is  then 
confronted  with  the  question  whether 
there  shall  be  a  denial  of  enforcement  of 
this  right,  except  where  absolute  divorce 
Is  granted.  We  think  the  intendment  of 
otir  constitation  and  statutes  is  to  nega- 
tive that  proposition.  With  these  provi- 
sions before  us,  in  addition  to  tbe  grounds 
of  equity  Jurisdiction  considered,  we  are 
drawn  to  the  conclusion  that  our  courts 
•i«  invested  with  a  Jurisdiction  broad 
enough  to  give  proper  and  adequate  rem- 
edy  tor  the  enforcement  of  the  right  In 


question, in  propereases,  where  Itisshowa 
that  such  Jurisdiction  ought  to  be  exer- 
cised,  and  that  such  remedy  lies  within 
the  equity  Jorisdlctlon  of  our  district 
courts. 

The  second  proposition  of  law  to  be  de- 
termined in  this  case  will  be  developed  by 
a  brief  statementot  tacts  set  forth  in  plain- 
tltTs  complaint.  Among  other  things,  it  Is 
alleged  that  plaintiff  and  defendant  inter- 
married on  or  about  the  9tb  day  of  Sep- 
tember. 1879.  at  Watkins  Qlen,  Schuyler 
county,  state  of  New  York,  and  lived  to- 
gether as  man  and  wife  until  October  24, 
1886;  that  from  September,  1882,  until  Oc- 
tober, 188A,  they  resided  In  tbe  city  of  Hel- 
ena, territory  of  Montana;  that  in  May, 
1887.  defendant,  without  any  cause  or  prov- 
ocation on  the  part  of  plaintiff,  willfully 
abandoned  and  deserted  her,  and  com- 
pelled her  to  live  separate  and  apart  from 
him;  that,  from  the  last  date  up  to 
about  seyen  months  prior  to  the  com- 
mencement of  this  action,  defendant  con- 
tributed the  sum  of  |50  i)er  month,  and  at 
times  $76  per  month,  for  plaintiff's  sup- 
port; that,  for  about  seven  months  last 
past,  defendant  has  neglected  and  refused, 
and  still  refuses,  to  furnish  plaintiff  any 
money  whatever,  and  that  she  Is  now 
wholly  without  means  of  support,  and  is 
eatlrely  dependent  upon  her  personal  exer- 
tions and  the  contributions  of  her  friends 
for  support  of  herself  and  infant  son,  the 
issue  of  said  marriage,  now  in  plaintiff's 
care  and  custody;  that  about  April  24, 
1887,  at  the  city  and  state  nf  New  York,  de- 
fendant, by  threats  and  menances,  (par^ 
ticularly  alleged  and  described,)  compelled 
plalntilT  to  write  and  sign,  as  dictated  by 
defendant,  a  letter  of  authority  ad- 
dressed to  E.  D.  Weed,  Bsq.,  an  attorney 
at  law,  resldlna:,  and  engaged  in  tbe 
practice  of  law,  at  the  city  of  Helena,  ter- 
ritory of  Montana,  authorizing  him  to  ap- 
pear as  her  counsel  in  an  action  wblcb  de- 
fendant proposed  tocommenceagainst  her 
to  obtain  a  divorce  from  the  bonds  of 
matrimony  existing  between  plaintiff  and 
defendant;  that,  when  defendant  had 
thus  compelled  the  writing  of  said  letter 
by  plaintiff. he  took  the  same  into  his  pos- 
session; that  thereafterplaintiff  requested 
defendant  to  destroy  said  letter,  and  that 
he  then  told  plaintiff,  in  order  to  deceive 
and  defraud  her,  that  he  had  destroyed 
said  letter,  but  that,  contrary  to  such 
statement,  defendant  retained  said  letter 
in  his  possession,  and  thereafter  presented 
the  same  to  said  attorney,  and  told  said 
attorney  that  plaintiff  desired  said  letter 
to  be  delivered  to  him,  and  desired  him  to 
appear  for  plaintiff,  and  "represent  her  in 
a  divorce  proceeding  to  be  commenced  by 
the  defendant;"  that  thereafter  said  attor- 
ney appeared  as  counsel  for  this  plaintiff  in 
an  action  commenced  in  tbe  district  court 
of  the  fourth  Judicial  district  of  the  terri- 
tory of  Montana,  within  and  for  the  coun- 
ty of  Yellowstone,  by  defendant  herein 
against  this  plaintiff,  to  obtain  a  divorce 
from  her;  that  such  proceedings  were  had 
in  said  action  as  resulted  in  defendant  ob- 
taining from  said  court  a  decree  of  divorce 
from  this  plaintiff.  Plaintiff  further  al- 
leges that  she  did  not  appear  in  said  ac- 
tion, nor  bad  any  knowledge  of  the  fact 
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that  said  attorney  had  appeared  tor  her 
therein.  Respondent  Interposed  a  demur- 
rer to  this  complaint,  wblcb  wasaustalned 
by  the  court,  and  plaintlif  appealed  Irom 
that  order. 
Appellant's  connRelanccinctly  state  their 

Rositlon  on  this  branch  of  the  case  as  fol- 
>ws:  "Are the  parties  hereto  husband 
and  wife?  Is  said  decree  void  or  void- 
able?  If  void,  we  will  then  claim  that 
plalntiti  is  the  wife  of  defendant,  and  Is  en- 
titled to  maintain  this  action.  If  void- 
able, then  we  concede  that  we  are  prema- 
ture In  our  action."  It  Is  not  contended 
by  appellant  that  the  decree  of  the  terri- 
torial district  court,  dissolving;  the  bonds 
of  matrimony  which  theretofore  existed 
between  plalntlO  and  defendant,  Is  void  for 
any  reason  that  appears  on  the  face  of 
such  decree.  It  was  pronounced  by  a  court 
of  general  Jurisdiction,  and  of  special  stat- 
utory Jurisdiction  of  actions  for  divorce. 
Comp.  St.  div.  6,  §  1000.  Moreover,  by  ap- 
pellant's own  showing  in  hercomplalnt,lt 
appears  that  said  court  had  Jurisdiction  of 
her  person,  by  her  appearance  through  her 
attorney,  duly  and  expressly  authorized 
by  letter.  Sections  80,  491.  Code  Civil 
Proc.  This  decree  must  be  regarded,  of 
course,  as  If  pronounced  by  a  court  of  this 
state,  as  the  transformation  from  terri- 
torial to  state  form  ol  government  Is  for 
many  purposes  to  bn  considered  as  a  con- 
tinuity of  government.  Const,  art.  20,  §  2. 
The  theory  of  appellant's  counsel  is  that 
the  Judgment  Is  void,  not  by  reason  of  any 
tact  appearing  on  the  face  of  the  proceed- 
ings, but  by  reason  of  the  facts  pleaded  as 
to  the  conduct  of  defendant,  which  led 
up  to  the  court  obtaining  Jurisdiction  to 
grant  said  decree.  They  contend  that,  by 
reason  of  those  facts  pleaded,  (which  are 
deemed  admitted  on  demurrer,)  It  is 
shown  that  the  court  had  no  Jurisdiction 
over  the  person  of  appellant,  who  was 
defendant  in  said  proceedings  for  divorce. 
On  this  premise  they  submit  "  that  wher- 
ever want  of  Jurisdiction  over  the  person 
of  defendant  Is  shown  the  Judgment  ren- 
dered without  such  Jurisdiction  is  absolute- 
ly void,  and  Is  a  nullity,  and  that  this 
want  of  jurisdiction  may  as  well  be  shown 
by  evidence  aliunde  the  record  as  from 
the  face  of  the  record ;  that  In  either  case. 
If  this  want  ol  Jurisdiction  Is  shown,  the 
decreets  absolutely  void,  and  of  noforce  or 
effect."  It  seems  to  us  that.  If  such  a  prop- 
osition be  followed,  It  would  sweep  away 
all  distinction  between  Judgments  void 
lor  reasons  manifest  on  the  face  of  the  rec- 
ord, and  those  which,  as  appears  by  the  rec- 
ord, are  valid,  and  must  be  given  full  faltb 
and  force  until  Impeached  In  a  proper  pro- 
ceeding, by  establishing  facts  attande  the 
record,  sufficient  for  that  purpose.  While 
there  is  much  conflict  relating  to  certain 
questionsof  lawconcemlng  Judgments,  we 
think  It  may  be  safely  said  to  be  almost 
uniformly  settled  now  that  domestic  Judg- 
ments of  courts  of  general  JnriBdlctloD,valld 
on  their  faee,  cannot  be  collaterally  at- 
tacked In  courts  of  thesame  state,  by  show- 
ing facta  aliunde  the  record,  although  such 
(acts  might  be  suffldent  to  Impeach  the 
lodgment  in  question  If  brought  to  bear 
upon  1 1  in  a  proper  proceeding.  The  prop  - 
oiitlon  In  tbia  case  appears  to  be  to  open 


a  way  through  said  decree  of  divorce  for 
the  progress  of  this  action,  by  going  back 
of  that  judgment,  and  raising  a  question 
as  to  the  good  faith  and  lawfulness  of  the 
plaintiff's  conduct  In  obtaining  it.  Such  a 
practice  cannot  t>e  sustained.  It  is  need- 
less to  go  into  a  discussion  of  the  reasons 
and  public  policy  which  forbid  such  a 
role.  These  are  fully  developed  In  tb« 
anthoritlea.  Freem.  Jndgm.  SS  116, 128;  1 
Black.  Judgm.  S§  170,  270;  Hahn  v.  Kel- 
ly, 34  Cal.  891 ;  Carpentier  t.  City  of  Oak- 
land, 80  Cal.  440 ;  Granger  v.  Clarke,  22  Me. 
128;  Railroad  Co.  v.  Weeks,  52  Me.  4a6; 
Prince  t.  Griffln,  16  Iowa,  552;  Callen  v. 
Ellison,  IS  Ohio  St.  446;  Colt  v.  Haven, 
80  Conn.  190;  Clark  v.  Bryan,  16  Md. 
171;  WIngate  v.  Haywood,  40  N.  H.  437; 
Galpln  V.  Page,  1  Sawy.  809;  Homer  v. 
Doe,  1  Ind.  12)0;  Baker  v.  Stonebraker, 
84  Mo.  172;  Reed  v.  Pratt.  8  Hill.  (N.  T.) 
64;  Harsbey  v.  Blackmarr,  2  Iowa,  161. 
See,  also,  a  late  case  from  Oregon, — Mor- 
rill y.  Morrill,  25  Pac.  Rep.  862,  published 
In  28  Amer.  St.  Rep.  95.  with  an  elaborate 
note  by  Mr.  A.  C.  Freeman,  editor,  and 
also  author  of  Freeman  on  Judgments, 
dting  many  cases  upon  the  subject. 

Opon  the  view  that  said  decree  was  not 
▼old,  but  only  voidable  In  a  proper  pro- 
ceeding for  that  purpose,  the  court  sus- 
tained respondent's  demurrer,  and  in  our 
opinion  the  ruling  Is  correct.  The  Judg- 
ment will  therefore  be  affirmed. 

Blakb,  C.  J.,  and  Da  Witt,  J.,  concur. 


'  (21  NeT.  2SS) 

Statb  ex  nl.  Dunn  t.  Board  op  Com'bs 
OF  Humboldt  County.    (No.  1,352.) 

(Supreme  Court  (tf  Ifeoada.    May  81, 189SL) 

STATCntS — BiTAOrMBNT  —  PXKSDHFTIOira  —  COITSTT- 
TUTIOKAI.  Law— TlTIiBB  OV  Aon — CoifPBXSATIOX 

or  OrnoBBs. 
L  All  presumptions  are  in  favor  of  the  valid- 
ly of  an  act  of  the  legislature.  Tbe  ooorta  wiU 
only  declare  them  aoconstltutioiial  In  cases  of 
dear  and  unquestioned  violation  of  the  fanda- 
mental  law. 

3.  An  act  does  not  embrace  more  than  one 
subject  because,  while  fixing  the  salaries  and 
oompensatiOD  of  the  olBcers  of  a  oounty,  It  also 
provides  for  the  consolidation  of  theofBces  of  sa- 
perintandentof  schools  and  distriot  athnrney,  and 
provides  that  tbe  latter  olBoer  shall.  fOrthe  salary 
provided,  also  discharge  the  dntles  formerly  ap- 
pertaining to  the  superintendent's  offloe. 

&  The  aot  of  March  S,  1891,  (St.  1881.  p.  SOL) 
embraces  but  one  subject  and  matter  i>Toperly 
connected  therewith. 

4.  Where  a  portion  of  a  statnte  is  oompleta  in 
itsdf,  and  capable  of  being  azeonted  wholly  ia- 
dependent  of  tnat  wlilch  nu^  be  rejected,  and  thore 
is  no  reason  to  sappose  that  the  legislatnxa 
would  noi  have  passed  the  aot  except  aa  whole, 
held,  that  courts  will  aflirm  the  validity  of  such 
Independent  part,  wiUiont  considering  whether 
the  other  is  or  is  not  uaoonstltntlonaL 

(A/UobtM  by  Oia  Judge.) 

Original  application  by  L.  F.  Dann  for 
a  writ  of  maadamaa  requiring  tbe  board 
of  commissioners  of  Humboldt  county  to 
aUow  the  relator's  salary  as  clerk  at  the 
rate  of  $200  per  month.  The  board  refused 
to  act  upon  the  claim,  tor  the  reason  that 
tbe  law  of  March  9, 1881.  bad  taken  all 
Jnrladlctlon  in  the  matter  away  from  them, 
and  directed  that  It  should  be  paid  by  a 
warrant  Orawn  by  jtbe  auditor  upon  th»- 
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salary  tiind  for  only  tbe  sum  of  f  100  per 
montb.    Writ  denied. 

M.  S.  Bonnifield  and  /.  A.  Plurmner,  for 
relator.  E.  S.  Furrlagton,  amicus  curiae, 
tor  reapoDdenta. 

BiGEi.ow,  J.  The  relator,  as  clerk  of 
Humboldt  county,  was.  prior  to  1892,  en- 
titled to  a  salary  of  S2,400  per  annum,  to 
be  allowed  by  the  board  of  commiaHion- 
era  of  that  county.  This  was,  liuwever, 
by  the  act  of  March  9,  1891,  (St.  1891,  p. 
30,)  i-educed  to  $1,200  per  annum,  to  be 
paid  by  a  warrant  drawn  by  the  auditor 
upon  the  salary  fund.  He  claims  that 
this  act  in  unconstitutional,  and  this  la 
the  question  involved  in  this  action. 

1.  The  first  ground  upon  which  this 
claim  Is  made  Is  that  both  tbe  act  and  its 
title  embrace  more  than  one  subject,  to 
wit,  the  subject  of  salaries  and  the  subject 
of  consolidating  offices.  The  title  of  tbe 
act  is  "An  act  fixing  the  salaries  and  coin- 
pensaticm  of  the  officers  of  Humboldt 
county,  and  consolidating  certain  offices 
in  said  county,  and  to  repeal  all  acts  in  re- 
lation thereto."  Section  1  fixes  the  salary 
of  the  sheriff  of  that  county;  sections  2 
and  3,  the  salaries  of  other  officers;  and 
In  section  2  it  is  further  provided  that  tbe 
district  attorney  shall  act  as  ex  officio  su- 
perintendent of  schools.  Section  4  pro- 
vides that  the  office  of  auperintendent 
shall  be  consolidated  with  tbe  office  of 
district  attorney.  Section  17,  art.  4,  of 
tbe  constitution  directs  that  "each  law 
enacted  by  the  legislature  shall  embrace 
but  one  subject,  and  matter  properly  con- 
nected therewith,  which  subject  shall  be 
briefly  expressed  in  the  title."  As  fre- 
quently stated  by  tbe  courta,  the  object 
of  this  provision  was  twofold:  First,  to 
prevent  the  uniting  In  one  act  of  sever- 
al independent  and  disconnected  matters, 
good,  bad,  and  Indifferent,  many  of  which 
could  not  be  carried  upon  thrfr  own  mer- 
its, but  by  uniting  them  together  In  the 
same  bill,  thereby  obtaining  the  support 
of  all  interested  in  each  measure,  enough 
atrengtb  could  be  mustered  to  push  it 
through ;  second^,  to  prevent  fraud  and 
surprise  upon  both  the  members  of  tlie 
legislature  and  the  people,  as  under  the 
old  system  it  was  often  found  that  some 
of  the  most  vicious  acts  had  been  smug- 
gled through  the  legislature  under  Inno- 
cent titles,  that  gave  no  hint  of  their  real 
nature,  and  of  which  all  except  those  di- 
rectly interested  were  ignorant.  State  v. 
Silver,  9  Nev.  227;  School-Diet.  v.  Hall,  113 
U.  S.  135,  5  Sup.  Ct.  Rep.  371.  The  evil  can 
be  well  understood  from  what  is  said  in 
Yeager  v.  Weaver,  64  Pa.  St.  42.5,  where 
Shauswood,  J.,  speaking  for  the  court, 
used  this  language:  "The  people  did  not 
mean  by  the  amendment  of  1864  to  require 
that  the  title  should  be  a  full  index  to  all 
the  contents  of  the  law,  but  by  declaring 
that  each  bill  shall  be  confined  to  one  sub- 
ject, which  shall  beclearly  expressed  in  the 
title,  to  prohibit  the  vicious  practice  of 
rolling  together  what  were  termed  'omni- 
bus bills,'  including  sometimes  more  than 
a  hundred  sections  nn  entirely  different 
subjects,  with  the  title  of  the  enactment  of 
the  first  section,' and  for  other  purposes.'" 

This,   then,  being  the  mischief  against 


which  this  clause  of  the  coostitntlon  is  di- 
rected, it  should  be  so  construed  as  to  cor- 
rect the  evil,  but  at  the  same  time  not  to 
needlessly  thwart  honest  efforts  at  legisla- 
tion. There  is  scarcely  any  subject  of  leg- 
islation that  cannot  be  divided  and  subdi- 
vided into  various  heads,  each  of  which 
might  be  made  tbe  basis  of  aseparate  act, 
and  In  which  the  connection  between 
them  may  be  made  a  matter  of  controver- 
sy. The  reports  show  that  seldom,  indee<1, 
has  the  valicilty  of  a  law  come  seriously  in 
question  without  Its  being  claimed  that  It 
was  In  confilct  with  this  clause  of  the  con- 
stitution. This  proves  how  ne<;es8ary  it 
is  to  adopt  liberal  rules  of  construction  in 
order  to  sustain  laws  not  coming  within 
the  spirit  and  meaning  of  the  constitution- 
al probibitic'*!.  If  tbe  provJHlons  of  a  stat- 
ute all  relate,  directly  or  indirectly,  to  the 
same  subject,  have  a  natural  connsction, 
and  are  not  foreign  to  the  subject  ex- 
pressed in  the  title,  it  Is  permissible  to 
unite  them  In  the  same  act.  Iron  Works 
v.  Brown,  13  Bush,  68.5;  Philips  v.  Bridge 
Co.,  2 Mete.  (Ky.)  222.  In  State  v.  Kinsella, 
14  Minn.  524,  (Gil.  395,)  It  Is  said :  "Tbe  In- 
sertion In  a  law  of  matters  which  may  not 
be  verbally  Indicated  by  the  title,  if  sug- 
gested by  it,  or  connected  with,  or  proper 
to  the  more  full  acconu)llHhment  of,  the 
object  so  indicated,  is  held  to  be  in  accord- 
ance with  Its  spirit."  All  presumptions 
are  in  favor  of  the  conatltutionality  of 
a  statute,  and  it  will  be  held  valid  until 
the  mind  of  the  court  Is  clearly  convinced 
to  the  contrary.  Evans  v.  Job,  8  Nev.  322; 
Railroad  Co.  v.  Morris,  65  Ala.  193.  In 
cases  of  doubt,  every  possible  presumi)- 
tlon  and  intendment  will  be  made  In  favor 
of  tbe  constitutionality  of  the  act  in  ques- 
tion. The  courts  will  only  interfere  in 
cases  of  clear  and  unquestioned  violation 
of  the  fundamental  law.  State  v.  Irwin, 
5  Nev.  120;  People  v.  Parks,  58  Cal.  635. 
The  objections  should  be  grave,  and  the 
confilct  between  the  constitution  and  stat- 
ute palpable,  before  the  judiciary  should 
disregard  a  legislative  enactment  upon 
the  sole  ground  that  It  embraces  more 
than  one  object.  Montclalr  v.  Ramsdeli, 
107  U.  8. 155,  2  Sup.  Ct.  Rep.  391 ;  Suth.  St. 
Const.  5  8'2.  It  is  only  the  subject  of  the 
act  which  must  be  stated  in  the  title; 
matters  properly  connected  with  that 
subject  need  not  be  mentioned.  Hum- 
boldt Co.  v.  Churchill  Co.,  6  Nev.  30.  It 
they  are.  It  simply  makes  the  title  unnec- 
essarily prolix,  but  does  not  constitute 
the  connected  matter  a  separate  subject, 
nor  otherwise  invalidate  the  law.  Plum- 
mer  v.  People,  74  111.  361 ;  Hronek  v.  Peo- 
ple. 134  III.  139,  24  N.  E.  Rep.  861. 

From  an  examination  of  the  act  in 
question,  and  comparing  it  with  the  law 
previously  In  force.  It  is  clear  that  the 
general  purpose  of  the  legislature  In  en- 
acting it  was  to  make  a  reduction  in  the 
expenses  of  Humboldtcounty.  The  meth- 
od adopted  for  doing  this  was  to  fix  the 
salaries  and  compensation  of  the  officers 
of  the  county  at  a  lower  figure  than  they 
had  previously  been.  Therefore,  salaries 
and  compensation  of  the  officers  became 
the  immediate  subject  of  this  act.  The 
Superintendent  of  schools  was  one  of  tbe 
officers  of  tbe  county.    As  such  it  was  nee- 
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easary  tn  fix  Ma  salary,  or  to  say  that  he 
BbOQld  not  have  a  salary,  or  else  leave  the 
act  unfinished  and  Incomplete.  It  Is  ob- 
Tionsly  also  a  matter  [iroperly  connected 
with  the  fixing  or  Ralariea  and  compensa- 
tion to  say  for  what  that  compensation 
shall  be  had.  Therefore,  as  It  was  intended 
that,  for  the  compensation  granted,  addi- 
tional duties  should  be  required  from  the 
district  attorney,  this  was  the  proper 
place  to  so  state,  and  to  define  what 
thoae  additional  duties  were  to  be.  It 
would  seem  that  conoection  between  the 
subject-matter  of  the  act— the  regulation 
ofthesalarleaand  compensation  of  officers 
— andtheconeolldationof  the  duties  of  the 
two  ofiicera  mentioned  ia  so  clear  as  to  be 
unmistakable.  This  much,  atleast,  is  cer- 
tain: they  are  not  separate  and  distinct 
and  Independent  propositions,  having  no 
connectioii  with  each  other,  which  have 
been  thrown  together  in  the  same  bill; 
and  therefore  the  act  does  not  come  with- 
in the  mlFchinf  against  which  the  conati- 
tutlonal  prnvlalon  ladirected.  Even  if  the 
connection  Is  not  so  clear  and  ohvioas  as 
we  consider  it,  there  can  be  no  question 
that  the  departure  is  not  so  plain  and 
manifest  as  to  Justify  us  in  holding  that 
the  law  Is  nnconstitutional,  as  covering 
two  subjects.  The  ccinsolldation  of  the 
offices  belnK  matter  properly  connected 
with  the  subject  of  the  act,  as  already 
stared,  its  i-elng  enumerated  in  the  title  Is 
mere  surplusage  and  does  no  injury. 
State  V.  Atherton,  19  Nev.832. 10  Pac.  Rep. 
901.  See  also,  Esser  t.  Spaulding,  17  Nev. 
289;  State  v.  Ah  Sam,  15  Nev.  27;  Klein  v. 
Kinkeail,16NeT.  194. 

2.  It  is  also  claimed  that  the  set  is  In 
eon Uict  with  section  25  of  article  4  of  the 
conatitutiou,  because  it  destroys  the  uni- 
form system  of  county  government  therein 
required  to  beestabllshed ;  but  we  deem  it 
uniieccsHBry  to  consider  this  point.  The 
question  Involved  in  thia  case  ia  the  valid- 
ity of  that  part  of  the  act  of  1891  which 
fixKa  the  salary  of  the  clerk  of  Humboldt 
county.  The  part  which  it  is  claimed  la 
unconstitutional,  upon  this  v;round,  ia  that 
which  consolidated  the  offices  of  superin- 
tendent of  schools  and  district  attorney. 
Conceding  It  to  be  so,  and  Rtrlklng  It  out 
as  null  and  void,  that  which  remains  is 
still  an  act  complete  in  ilself,  and  capable 
of  being  executed  in  accordance  with  the 
apparent  legislative  lnten£,  wholly  inde- 
pendent of  that  which  is  rejected.  Being 
BO  distinct  and  separate,  there  la  no  rea- 
son to  suppose  the  legislature  would  not 
have  passed  the  one  without  the  other. 
Certainly,  the  clerk's  salary  should  not 
have  been  reduced  unless  the  legislature 
believed  that  It  was  proper  and  Just,  under 
all  the  circumstances  aurroundlng  his 
office,  to  pay  him  asmallercompmisation ; 
and  the  determination  of  thia  question 
doesnotdependin  the  slightest  degreeupun 
whether  it  is  also  proper  to  consolidate  the 
two  offices  mentioned,  and  we  cannot  pre- 
sume that  one  measure  in  any  manner  in- 
fluenced that  body  in  its  action  concern- 
ing the  other.  We  find  the  principles  that 
should  govern  this  question  stated  in 
Cooley's  Constitutional  Limitations  as  fol- 
lowa:  "Where a  part  of  a statutels uncon- 
stitutional, tbattact  does  not  authorize  the 


courts  to  declare  the  rema1n(1er  void  also, 
unless  all  the  provlsiuns  are  connected  in 
subject-matter,  depending  on  each  other, 
operating  together  for  the  same  purpose, 
or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the 
legislature  would  have  passed  the  one 
without  the  other.  The  constitutional 
nnd  uncoiiBtitutional  provisions  mayeveu 
be  contained  in  the  same  section,  and 
yet  be  perfectly  distinct  and  separable, 
so  that  the  first  may  stand,  though  the 
last  fall. "    Page  177.   State  v.  Estabrook, 

8  Nev.  173;  Turner  v.  Fish.  19  Nev.  295, 

9  Pac.  Rep.  884.  It  does  not  follow,  be- 
cause the  legislature  does  not  have  the 
power  to  legislate  concerning  a  partic- 
ular matter,  which  otherwise  would  be 
properly  connected  with  the  subject-mat- 
ter of  an  act,  that  the  act  embraces  two 
subjects,  or  that  the  whole  act  is  void. 
The  same  rules  apply  that  apply  in  any 
other  case  where  a  part  of  an  act  is  in- 
valid. Our  conclusion  Is  that  the  act  in 
question  embraces  but  one  subject  and 
matter  properly  connected  therewith;  and 
admitting,  without  at  all  deciding,  that  the 
connected  matter  is  in  conflict  with  an- 
other part  of  the  constitution,  this  does 
not  affect  the  validity  of  the  part  fixing 
the  relator's  salary.    Mandamus  denied. 

Bklknap,  C.  J.,  and  Mubpbt,  J.,  concar. 


Isaacs  et  ah  ▼.  Holland  et  ah 

(Supreme  Court  of  Washington.   March  16, 1893.  > 

Lbasb  o»  Community  Peopkktt— Validitt— B»- 
SCI3S10X  BT  Lessbb— Pleadinq. 

1.  Wblle  a  husband  cannot  execute  a  valid 
lease  ot  community  lands,  yet,  wtiare  he  exe- 
cutes a  lease  with  a  covenant  for  qniet  enjoyment, 
on  which  he  would  be  liable  to  the  lessee,  and  the 
lessee  did  not  know  that  the  lessor  was  married, 
or  that  the  rroperty  leased  was  community  pro^ 
erty  when  the  lease  was  executed,  be  uaunot,  albsr 
discovering  suca  tacts,  avoid  the  lease  wltbout 
first  demanding:  a  valid  lease  from  the  lessor. 

2.  In  an  action  for  rent  on  such  lease  the  an- 
swer alleged  that  it  had  been  conceded  to  be  void, 
whereupon  defendant  surrendered  the  premises 
to  plaintiff,  and  a  new  afp^eement  was  made  to 
occupy  at  a  reasonable  rental,  under  which  de- 
fendant re-entered.  Held  that,  while  auuh  an- 
swer alleged  more  than  was  necessary  to  consti- 
tute a  defense,  it  was  not  demurrable,  the  proper 
method  to  reach  surplusage  being  by  motion  to 
strike  out  under  Code,  $$  83,  95. 

8.  The  old  rule  that  a  pleading  must  be 
strongly  construed  against  the  pleader  has  been 
superseded  by  the  rule  that  it  must  be  liberally 
construed  with  an  aim  to  arrive  at  substantia 
justice  between  the  parties;  Code,  i  94,  provid- 
ing that  "in  the  construction  of  a  pleading  for 
the  purpose  of  determining  Its  effect  Its  allega- 
tions shall  he  liberal ly  construed. "  Hott  and 
Stiles,  JJ.,  dissenting. 

Appeal  from  superior  court,  Pierce  coun- 
ty; F.  Campbell,  Judge. 

Action  by  Alexander  Isaacs,  Samuel 
Isaacs,  and  Morria  Isaacs  againat  S.  J. 
Holland  and  Samuel  S.  Loeb.  Judgment 
for  plalntlfla.  Defendants  appeal.  Re- 
Tersed. 

Joha  C.  Stalleiit,  for  appellants.  Doo- 
Ilttle  Jt  Fogfc,  for  respondents. 

Scott,  J.  Respondents  brought  suit  to 
recover  iwo  months'  rent,  amuanting  to 
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$1,000,  which  they  clatmed  to  be  due  them 
froni  appellante,  the  detendantB  belnw, 
by  virtue  of  a  certain  lease  of  a  lot  and 
buildiiiK  thereon,  in  the  city  of  Tacoma. 
The  lease  was  executed  in  dne  form  on 
the  6tb  day  of  July,  1889,  to  take  effect  on 
the  1st  day  of  September  following,  and 
to  continue  for  the  period  of  five  years. 
The  defendants  went  Into  possession  of 
the  premises  thereunder,  and  continued 
to  hold  the  same,  and  paid  the  stipulated 
rent  therefor,  $500  per  month,  until  the 
month  of  August,  1891,  at  which  time  they 
refused  to  pay  the  rent  any  longer,  and 
the  respondents  subsequently  brought 
this  action  to  recover  the  rent  dne  for  the 
months  of  August  and  September.  The 
defeudiints.  in  their  answer,  alleged  that 
the  plaintiffs  were  married  men,  and  set 
op  the  necessary  facts  to  show  that  the 

ftroperty  leased  was  at  all  the  times  spec- 
Qed  community  property  of  the  plain- 
tiffs and  their  said  wives,  and  alleged 
that  said  purported  lease  was  void, 
because  the  same  had  not  been  esecnted 
by  the  wives  of  the  plaintiffs.  Appellants 
contend  that  by  reason  of  the  premises 
stated  no  action  could  be  maintained  on 
the  lease,  and  cite  Hoover  v.  Chambers,  8 
'Wash.  T.  26,  13  Pac.  Bep.  547,  and  Hoi- 
yoke  V.  Jackson,  8  Wash.  T.  235,  3  Pac. 
Rep.  841,  in  support  of  their  position. 
While  possibly  there  may  be  something 
said  In  the  opinions  rendered  in  those 
cases  which  would  In  a  measure  Justlty 
this  contention,  yet  the  tacts  here  are  so 
essentially  different  from  the  facts  in 
elf'er  of  those  cases  that  we  do  not  re- 
gard them  as  applicable.  In  the  first  case 
suit  was  brongbt  to  compel  the  husband 
to  execute  a  lease  of  community  lands  in 
compliance  with  an  agreement  made  by 
talm.  The  wife  was  not  a  party  to  the 
agreement,  and  the  court  refused  to  com- 
pel the  execution  of  the  lease  on  the 
ground  that  the  husband  had  no  power 
to  lease  community  lands.  The  last  case 
was  an  action  brought  to  compel  the 
Bpecific  x>erformance  of  a  contract  entered 
into  by  the  husband  to  sell  comuinnlty 
real  estate,  or  for  damages.  It  was  sab- 
sequently  resolved  into  an  action  for  dam- 
ages only.  The  defense  set  up  was  that 
the  contract  was  made  without  the 
knowledge  and  against  the  will  of  the 
wife,  and  that  she  refused  to  Join  In  the 
■ale.  The  plaintiff  knew  of  the  marriage 
relation,  and  that  the  wife  had  not  con- 
sented to  the  sale,  and  that  it  was  com- 
munity property.  The  money  which  had 
been  paid  was  tendered  back,  with  Inter- 
est, and  it  was  decided  that  the  plaintiff 
was  not  entitled  to  the  relief  demanded. 
In  the  case  at  bar  the  wives  of  the  plain- 
tiffs have  at  no  time  appeared  upon  the 
scene,  nor  did  they  in  any  manner  Inter- 
fere with  the  defendants'  use  and  enjoy- 
ment of  the  property.  The  lease  con- 
tained the  following  covenant .  "And  the 
said  parties  of  the  first  part  covenant  that 
the  said  parties  of  the  second  part,  on 
paying  the  said  monthly  rent,  and  per- 
forming the  covenants  aforesaid,  shall 
and  may  peaceably  and  quietly  have, 
bold,  and  enjoy  the  said  demised  premises 
for  the  term  aforesaid."  While  the  hus- 
bands could  not  execute  a  valid  lease  of 
T.29F.no.l8— 62 


community  lands,  w«  do  not  think  this 
lease  was  absolutely  void.  If  the  defend- 
ants bad  been  ousted,  we  see  nn  good  rea- 
son why  they  could  not  have  maintained 
an  action  for  damages  npoD  tlio  breach  of 
the  covenant  forquiet  enjojrment.  It  does 
not  appear  that  they  knew  the  plaintiffs 
were  married  men,  or  knew  the  property 
was  community  property  when  the  lease 
was  executed,  so  that  it  could  be  contend- 
ed they  stood  in  the  position  of  willful  vio- 
lators of  the  law. 

We  are  satisfied  the  defendants  mnid 
not  avoid  the  performance  of  the  terms  oi 
this  lease  upon  their  part  without  first  de- 
manding a  valid  lease  from  the  plaintiffs, 
and  it  does  not  appear  that  they  did  this. 
We  are  also  of  the  opinion  that,  where  a 
husband  executes  a  lease  of  commaaity 
lands,  thereby  undertaking  to  e^ercIsA  a 
power  that  the  law  does  not  vest  In  him, 
and  in  violation  of  the  law,  the  tenant 
who  has  taken  the  leasenotknowing  that 
the  lessor  was  a  married  man,  or  that  the 
land  purported  to  be  leased  was  commn- 
nlty  property,  or.  If  knowing  it,  having 
faluely  been  led  to  believe  that  the  bns- 
band  had  authority  to  lease  the  same,  up- 
on learning  the  facts  should  be  permitted 
to  demand  a  valid  lease,  and.  If  refnsed 
him,  to  then  abandon  the  premises  if  he 
has  taken  possession,  and  not  be  held 
bound  to  pay  the  rent  after  such  demand, 
refusal,  and  surrender.  It  was  conceded 
upon  the  argument  of  this  case  that  these 
tenants  were  occupying  the  property  in 
question  for  the  purpose  of  trade.  A  mer- 
cantile business.  If  snccessfnl,  nsoally  be- 
comes mare  valuable  with  the  lapse  ol 
time,  and  In  be<!oming  established  Id  a 
permanent  location.  A  considerable  time 
may  be  required  in  which  to  establish  a 
business,  and  make  it  profitable;  and  at 
the  commencement,  and  for  more  or  less 
time  thereafter,  it  may  well  be  a  source 
of  expense,  rather  than  profit,  and  the 
profit  only  be  derived  after  cootinoing 
therein  a  sufficient  length  of  time  to  be- 
come known  and  establisbed.  The  con- 
tinuance In  one  location  would  ordinarily 
be  an  important  factor  In  arriving  at  this 
result,  and  certainly  one  who  has  leased 
premlHes  under  snch  circumstances  for  a 
long  period  of  time,  not  knowing  the  facts 
so  that  he  himself  would  stand  In  the  po- 
sition of  a  wrongdoer  shonld  not  be  com- 
pelled  to  continue  therein,  and  lay  out 
money  at  bis  peril  or  at  a  loss,  with  the 
prospect  of  having  his  business  sacrificed, 
after  establishing  it  at  the  expense  of  time 
and  money,  by  being  ejected  from  the 
premises  by  the  owners;  or,  after  a 
demand  tor  a  valid  lease,  and  a  refusal 
to  give  one,  should  he  be  compelled  to 
remain  in  possession  until  notified  to 
quitorproceedingsshonid  beinstltnted  to 
eject  him.  An  estoppel  might  arise  against 
the  wives  upon  learning  the  facts,  unless 
they  in  due  time  made  some  effort  to  ob- 
tain possession,  but  the  tenant  should  not 
be  compelled  to  wait  for  this  to  develop. 
If,  however,  the  tenant,  knowing  the  facts, 
should  continue  to  occupy  the  premises, 
lie  could  not  set  np  the  luvalidityot  the 
lease  as  a  defense  to  an  action  for  the  re- 
covery of  the  rent  stipulated,  and  this 
brlDga  M  to  the  consideration  of  a  furtliet 
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question  Involved  in  the  determination  of 
tliis  case.  Tlie  answer  contained  the  fol- 
lowing allegation :  "These  defendants  al- 
lege that  they  occupied  the  said  premises 
from  month  to  month,  and  paid  the  rental 
demanded  each  month  therefor,  tuntil 
the  month  of  August,  1891,  when  it  was 
conceded  by  all  the  parties  hereto  tbatsaid 
pretended  lease  agreement  was  void  and 
of  no  effect;  and  these  defendants  refused 
to  pay  the  rental  demanded  for  the  said 
month  of  August,  and  offered  to  surrender 
up  said  pi-emlses  to  plaintiffs,  whereupon 
the  plaintiffs  requested  these  defendants 
to  continue  to  occupy  the  said  premises 
from  month  to  month  at  a  rental  of  $400 
per  month,  which  these  defendants  refused 
to  do,  but  offered  to  pay  the  sura  of  f300 
per  month  rental  for  the  said  month  of 
August,  and  for  each  month  of  the  time 
they  should  occupy  said  premises,  which 
was  refused  on  the  part  of  said  plaintiffs. 
Thereafter,  on  the  24th  day  of  said  month 
ut  August,  these  defendants  surrendered 
to  said  plaintiffs  the  said  premises,  where- 
upon thesaid  plaintiffs  requested  these  de- 
fendants to  occupy  the  said  premises  from 
month  to  month  at  a  fair  and  reasonable 
rental,  which  these  defendants  consented 
to  do,  and  accordingly  re-entered,  and 
made  new  arrangements,  and  have  since 
accordingly  held  thesame;  that  thereafter 
the  said  plaintiffs  claimed  and  Insisted 
that  $400  per  month  was  ufair  and  rea- 
sonable rental  for  the  said  premises,  well 
knowing  that  f 300  per  month  was  a  full, 
fair,  and  ample  rental  therefor;  that  this 
unreasonable  demand  was  not  in  good 
faith,  bat  was  unjustly  made,  for  the  rea- 
son, as  defendants  are  Informed  and  be- 
lieve, and  so  allege,  that  the  said  plain- 
tiffs knew  that  it  would  be  of  great  dam- 
age to  those  defendants  to  again  surrender 
the  premises."  The  plaintiffs  demurred 
to  the  answer,  on  the  ground  that  it  did 
not  contain  facts  suiScient  to  constitute  a 
defense.  The  court  sustained  the  demur- 
rer, and  the  defendants  appealed.  The 
respondents  contend  that  the  answer  is 
frivolous,  evasive,  and  uncertain,  and 
states  only  conclusions  oflaw,  and  that  the 
demurrer  was  rightly  sustained.  They  con- 
tend that,  as  a  matter  of  fact,  the  premises 
never  were  given  up,and  that  there  was  no 
new  or  other  agreement  between  the  par- 
ties, and  argue  that  there  is  a  studied  at- 
tempt upon  the  part  of  the  pleader  to 
come  as  near  alleging  a  yielding  up  of  the 
premises,  and  a  subsequent  agreement  to 
relet,  as  is  possible,  without  actually  say- 
ing so  in  the  answer,  whirb,  under  our 
practice,  has  to  be  verified;  and  they  in- 
sist that  this  bad  faith  upon  the  part  of 
the  pleader  is  apparent  from  the  answer 
itself.  We  cannot  arrive  at  this  conclu- 
sion. The  answer  contains  some  super- 
fluous matter,  but  this  can  only  be  reached 
by  a  motion.  It  is  not  one  of  the  defects 
for  which  a  demurrer  will  lie.  Thcstatute 
(section  85  of  Code  1881)  is  as  follows: 
"Sec.  85.  Sham,  frivolous,  and  Irrelevant 
answers  and  defenses  may  be  stricken  out 
on  motion,  and  upon  such  terms  as  the 
court  may,  in  its  discretion,  impose." 
And  section  95  provides:  "  If  irrelevant  or 
redundant  matter  be  Inserted  in  a  plead- 
ing, it  may  be  stricken  out  on  motion  of 


any  person  aggrieved  thereby;  and  when 
th«  allegations  of  a  pleading  are  f>o  in- 
definite or  uncertain  that  the  precine  na- 
ture of  the  cliarge  or  defense  is  not  appar- 
ent, the  court  may  require  the  pleading  to 
be  made  definite  and  certain  by  anieiul- 
ment,  or  may  dismiss  the  same."  As  tn 
the  rule  of  construction  to  be  recogaiz(>d, 
section  94  provides  that  "in  the  construc- 
tion of  a  pleading  for  the  purpose  of  de- 
termining its  effect  its  allegations  shall  be 
liberally  construed."  All  prior  forms  of 
pleading  were  abolished  by  the  Code,  and 
it  prescribed  what  they  should  be  there- 
after, and  also  the  rule  by  which  their 
sufiiciency  should  be  determined.  In 
Chambers  v.  Hoover,  3  Wash.  T.  110,  13 
Pac.  Hep.  466, in  speaking  of  thecomplaint 
In  that  case,  to  which  a  demurrer  had 
been  interposed.  Turner,  J.,  says:  "The 
averments  of  this  pleading  are  vague  and 
indefinite,  and  it  is  defective  in  other  re- 
spects; yet,  when  bolstered  by  the  rule  of 
liberal  construction  commanded  by  the 
Code,  we  think  we  discern  a  cause  of  ac- 
tion. A  suitor  is  no  longer  to  be  turned 
out  of  court  if,  by  making  ail  reasonable 
intendments  in  bis  favor,  enough  can  be 
seized  hold  of  in  his  pleadings  to  show 
that  he  has  rights  which  ouglit  to  be  en- 
forced. He  may  be  required  on  motion  to 
conform  his  statement  to  the  rules  of  good 
pleading,  and,  if  he  refuse,  may  be  turned 
out  of  court;  but,  as  against  a  demurrer, 
the  ofiBce  of  which  is  tn  raise  a  substantial 
issue  on  the  law  of  the  case,  and  not  on 
the  law  of  practice  and  pleading,  eviden- 
tiary facts,  and  even  Inferences  from  aver- 
ments amounting  to  mere  conclusions  of 
law,  will  be  considered  in  bis  favor."  In 
Trustees  v.  Odlin.  8  Ohio  St.  296,  under 
very  similar  statutory  provisions,  Swax, 
J.,  in  rendering  the  opinion  said:  "The 
sufficiency  ul  pleadings,  under  the  Code,  as 
to  certainty,  precision,  deBniteuess,  and 
consistency  of  allegation,  and,  indeed.  In 
respect  of  every  other  variety  of  defect  of 
allegations  which  does  not  amount  to 
such  an  absolute  omission  of  fact  as  to 
constitute  no  ground  of  action  or  defense, 
must  be  taken  advantage  of  or  objected 
to  by  motion  under  the  above>  provision 
of  the  Code,  and  can  afford  no  ground  for 
demurrer  or  assignment  of  error.  If  plead- 
ings shall  be  in  ordinary  language,  as  con- 
tradistinguisbed  from  legal  technical  lan- 
guage, they  must  be  construed  as  meaning 
what  is  generally  understood  by  ordinary 
language;  and  hence  there  can  be  no  es- 
tablislied  technical  modeof  statingacause 
of  action  or  defense.  So,  too,  the  rules  of 
the  common  law,  as  to  the  sufficiency  of 
pleadings,  are  abrogated,  and  In  their  place 
are  substituted  the  few  and  simple  rules 
of  the  Code. "  See  People  v.  Ryder,  12  X. 
Y.  433;  Slattery  v.  Hall,  43  Cal.  191.  Un- 
der our  practice,  the  old  rule  that  a  plead- 
ing must  be  most  strongly  construed 
against  the  pleader  is  not  recognized.  It 
must  be  liberally  construed,  with  an  aim 
to  arrive  at  substantial  justice  between 
the  parties.  This  answer  alleges  that  it 
was  conceded  by  all  the  parties  that  the 
lease  was  void,  that  they  surrendered  the 
premises  to  the  plaintiffs,  that  a  new 
agreement  was  made  to  occupy  at  a  fair 
and  reasonable  rental,  and  that  they  re- 
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«»ntered  thorenndpr.  This  allcsres  more 
than  is  rfiallv  nrcrssary  to  constitute  a  de- 
fense. An  afrreement  settiner  aside  this 
lease,  and  the'mukiuRut  a  newaereeincnt, 
would  be  sulflclent;  without  actually  va- 
catiiiK  the  preuiiscH  and  niorinR  in  again 
under  the  new  urranKoment.  Seo  2  Wood, 
Landl.  &  Ten.  p.  1102;  12  Amer.  &  EnR. 
Unc.  Law,  p.  T.xSft,  tit.  "'Surrender  oy 
AKreenient, "  and  Huthoritiea  cltt^d;  En- 
yea  rt  V.  Da  via,  17  Neb.  t'28,  22  N.  W.  Rep. 
449.  And  it  iH  Immaterial  whctiier  the 
words  "surrendered"  and  "re-entered' 
menu  an  actual  moving  out  of  the  prem- 
ises and  moving  In  u^ain  or  not.  Ke- 
spondcnt  contends  that  they  are  mere  con- 
clusions of  law,  and  that  the  pleader 
should  have  stated  the  facts.  We  have  al- 
ready seen  that  a  demnrrer  would  not 
reach  such  a  defect.  Bnt  we  do  not  agree 
with  his  view  of  this  answer.  When  the 
defendants  allege  that  they  surrendered 
the  premises,  we  think  it  means  that  they 
abandoned  them,  and  yielded  up  the  pos- 
session thereof,  especlnlly  when  taken  in 
connection  with  the  clause  that  they  re- 
entered under  another  agreement  with  the 
plaintiffs.  This  looks  to  us  like  a  plain 
and  concise  statement  of  facts  not  even 
obnoxious  to  a  motion.  If  the  statement 
that  the  lease  wasconceded  by  ail  the  par- 
ties to  be  void,  and  that  the  defendants 
gave  up  the  possession  of  the  premises 
thereunder,  tliat  a  new  agreement  was 
made  between  the  parties,  under  which 
they  re-entered,  needed  any  further  sup- 
port, it  can  be  found,  as  against  this  de- 
murrer, in  the  evidentiary  matter  pleaded, 
wherein  it  is  alleged  that  the  plaintiffs, 
subsequent  to  the  making  of  the  new 
agreement,  insisted  upon  the  sum  of  9400 
a  month  as  a  reasonable  rental;  that  this 
was  too  large  a  sum,  and  that  the  plain- 
tiffs knew  it  to  be  so,  but  made  the  de- 
mand therefor  because  they  knew  It  would 
be  of  great  damage  to  the  defendants  to 
ngain  surrender  the  premises.  Thejudg- 
luent  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Anders,  C.  J.,  and  Dcnbar,  J.,  concnr. 

(April  16,  1898.) 

HoYT,  J.  I  am  unable  to  agree  with  the 
rule  for  the  construction  of  pleadings  laid 
down  by  the  majority  of  the  court.  It 
seems  to  require  all  the  intendments  to 
be  brought  to  the  aid  of  a  pleading, 
when  seasonably  attacked  by  demurrer, 
that  would  attach  after  verdict.  That 
such  was  not  the  rule  at  common  law  is  so 
well  settled  that  it  Is  not  necessary  to 
argue  the  question.  It  Is  claimed,  howev- 
er, that  this  difference  of  construction  has 
been  abrogated  by  our  statute.  The  pro- 
visions of  our  statute  are  substantially 
the  same  as  those  oftheother  Code  states, 
and  I  do  not  think  that  such  provisions 
shonld  be  construed  as  going  totheextent 
thus  contended  for.  The  rule  laid  down 
by  the  majority  of  the  court  is.  in  my 
opinion,  against  public  policy,  and  should 
not  be  held  to  obtain,  iiQless  anch  con- 
Btruction  of  the  statute  Is  absolutely  nec- 
essary. Such  rule,  once  established  and 
understood,  would  have  a  direct  tendency 
to    encourage  a    cardees   and   slipshod 


method  of  pleading.  There  w«nld  no 
longer  exist  any  motive  for  accuracy  and 
clearness  of  statement  on  the  part  of  the 
pleader.  In  tact,  the  more  blind  und  un- 
certain a  pleading  could  be  made,  the  safer 
it  would  be  for  the  pleader;  for,  If  his 
pleading  is  attacked  by  demurrer,  it  woulil 
be  the  duty  of  the  court,  in  the  light  of 
the  argument  had  upon  the  question,  to 
8o  interpret  every  ambiguous  or  uncertain 
expression  as  to  sustain  the  pleading, 
rather  than  to  defeat  it.  The  pleader  can 
thus  get  the  benefit  of  the  argument  of 
the  other  side,  and  uf  the  judgment  of  the 
court,  tu  guide  him  in  determining  what 
he  shall  claim  for  his  pleading,  instead  of 
having  himself  to  show  clearly,  by  the 
language  used,  what  be  claims.  There  Is 
much  reason  for  the  application  of  such 
rule  when  applied  to  the  construction 
of  pleadings  after  verdict.  It  is  highly 
proper  and  necessary  at  that  stage  of  thp 
case  that  every  intendment  should  be  in 
favor  of  the  pleading;  otherwise  ttae  op- 
posite party  could  lie  in  wait,  and  get  the 
benefit  of  the  chances  of  a  decision  of  the 
jury  in  his  favor,  with  the  right,  after  such 
decision,  to  attack  the  same  if  against 
him,  upon  some  ambiguity  or  uncertainty 
in  thepleading.  This,  if  allowed,  would  so 
tend  to  manifest  injustice  that  the  courts 
from  an  early  day  laid  down  such  a  rule 
as  effectively  prevented  such  a  course  by  a 
party  to  an  action;  but  when  the  plead- 
ing is  attacked  seasonably  by  demurrer  it 
seeius  to  me  that  public  policy  demands, 
as  well  as  the  rights  of  the  parties  re- 
quire, that  the  pleader  should  then  resolve 
all  ambiguous  or  uncertain  expressions 
into  certainties,  and  be  required  to  advise 
the  opposite  party  Just  what  he  means  by 
the  language  used.  There  are  numerous 
provisions  of  our  statute  bearing  upon 
this  question,  but,  taken  all  together,  I 
think  they  simply  require  that  all  pleadings 
should  be  llbernlly  construed,  and  foreo 
given  to  the  evident  intent  of  the  pleader, 
regardless  of  technical  accuracy  of  state- 
ment; but  that  It  does  not  follow  there- 
from that  donbtfnl  or  uncertain  expres- 
sions are  to  be  tolerated,  or  that  the  same 
are  to  be  sustained  by  every  posHible  in- 
tendment, if  the  other  party  at  the  earliest 
opportunity  asks  that  these  doubtful 
expressions  be  made  certain,  and  that  the 
pleader  show  what  he  intends.  The  state 
of  New  York,  as  the  original  Code  state, 
is  largely  relied  upon  as  a  guide  In  deter- 
mining to  what  extent  the  rules  of  the 
common  law  have  been  changed  by  Code 
provisions.  The  Code  provisions  of  that 
state  arK  substantially  the  same  as  ours, 
yet  the  courts  there  have  continued  to 
recognize  the  difference  of  construction 
which  properly  obtains  before  and  after 
verdict.  See  White  v.  Spencer,  14  N.  Y. 
247:  St  John  v.  Northrup.  23  Barb.  26. 
I  tbink  the  judgment  should  hare  been 
affirmed. 

Stii.eb,  J.,  concurs. 


Chai^k  v.  White,  Mayor. 

(Supreme  Court  of  Washington.   April  18, 1892.) 
Uandamcb  to  Matok— l88u>  OF  Bonds. 
Where   a   city   council   passes,   over   the 
mayor's  veto,  an  ordinance  providing  for  the  Is* 
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■00  at  bonds  In  excess  of  the  amount  of  lnde1>t- 
edness  which  the  city  can  lawfully  inoar,  man- 
iamua  will  not  lie  to  compel  the  mayor  to  sign 
Uie  bonds. 

Appeal  from  anperior  coart,  King  eoon- 
ty:  T.  J.  Humes,  Judge. 

MandamuB  proceedings  by  W  .  T.  Cbalk 
Bgalnst  Harry  White,  as  mayor  ot  the  city 
ol  Seattle,  to  compel  detendant  to  sign 
certain  bonds.  Jadsnient  for  defendant. 
Plaintiff  appeals.    Affirmed. 

Tuatin,  Gearin  &  Crewa,  for  appellant. 
Wiley,  Scott  &  Bostwick,  for  respondent. 

Scott,  J.  This  appeal  is  from  a  ]adfc- 
ment  of  the  snperlor  court  ot  King 
:ounty  quashing  an  alternative  mandar 
mas  against  the  respondeat,  refusing  the 
appellant  a  peremptory  mandamus,  and 
awarding  judgment  against  him  tor  coats. 
The  action  was  brought  to  compel  the  re- 
spondent, as  mayor  o(  the  city  ot  Seattle, 
to  execute  certain  evidences  of  indebted- 
ness which  the  appellant  claimed  to  be  en- 
titled to  haveesecuted  and  delivered.  The 
:lty,  ander  a  former  charter,  granted  by 
the  legislature  ot  the  territory  of  Washing- 
ton in  1886,  ordered  certain  streets  to  be 
graded,  and  npon  the  eompletion  Issued 
to  the  contractors  warrants  apon  a  spe- 
cial fnnd  as  follows :  "No.  201.  Street  Im- 
provement Warrant.  9500.00.  (Col.  187.) 
Seattle,  Wash.,  March  10,  1800.  Treasurer 
of  the  City  of  Seattle:  Pay  to  J.  O.  Mar- 
tin or  bearer  the  sum  of  five  hundred  dol- 
lars ont  of  Lake  Ave.  Impovement  funds, 
under  ordinance  No.  1203,  not  otherwise 
appropriated.  David  E.  Durib,  Acts. 
Mayor.  C.  W.  Ferris,  City  Clerk."  War- 
runts  of  this  character  were  Issued  by  the 
city  to  various  contractors  tor  the  im- 
provement ot  streets,  aggregating  a  large 
amount.  Some  of  these  warrants  wore 
asHlgned  to  the  appellant,  and  were  not 
paid  upon  presentment,  presumably  for 
the  reason  that  there  was  no  money  in  the 
psrtlcniar  fnnd,  as  their  validity  was  not 
questioned,  and  a  willingness  to  provide  for 
their  redemption  was  shown  by  the  pas- 
sage of  an  ordinance  to  fund  the  same,  and 
issue  in  lieu  thereof  certain  instruments 
of  the  following  tenor:  "No.  74.  {205.80. 
Redemption  Street  Improvement  Bond. 
Seattle,  Wash.,  June  1st,  1891.  To  the 
Treasurer  of  Seattle:  On  or  before  five 
years  after  date  pay  to  W.  T.  Chalk  or  or- 
der the  sum  of  two  hundred  and  Ave  and 
RO-ino dollars.  This  bond  Is  payable  out  of 
Banner  Street  Improvement  funds  under 
ordinance  No.  1853,  not  otherwise  pro- 
priated:  provided,  however,  thatany  bal- 
ance due  and  unpaid  thereon  at  the  date 
of  the  maturity  thereof  shall  be  paid  by 
the  city  of  Seattle  out  of  the  general  fund, 
as  provided  by  ordinance  No.  1601  ot  said 
city,  under  which  ordinance  this  bond  Is  is- 
sued.     .Mayor.  C.  W.  Ferris, 

Comptroller.  W.  L.  Ames,  City  Treasur- 
er. "  Here  followed  10  conpons,  providing 
for  the  payment  of  interest  semiannually. 
The  respondent,  as  mayor  of  the  city, 
vetoed  this  ordinance,  upon  the  ground 
tha  t  it  was  void  as  being  altra  vires,  tor  the 
following  reasons:  First,  that  this  was 
not  an  indebtedness  ot  the  city,  and  there- 
tore  could  not  be  funded ;  second,  that  the 
city  liad  passed  Its  limit  ot  Indebtedness, 


and  that  no  provision  tor  the  funding  ot 
said  warrants  and  incurring  said  indebt- 
edness bad  ever  been  submitted  to  tberot- 
ers  ot  said  city.  The  council,  by  a  onant- 
mouB  vote,  passed  the  ordinance  over  the 
veto.  The  mayor  refused  to  sig^  the  in- 
struments therein  provided  tor  upon  their 
presentment.  Upon  a  hearing  in  the  court 
below  the  peremptory  writ  was  refused, 
npon  the  ground  that  it  would  in  effect 
compel  the  mayor  to  violate  the  constitu- 
tion ot  the  state,  the  lawsot  the  state,  and 
the  charter  of  the  city. 

It  was  admitted  that  no  proposition  to 
fund  said  warrants  or  scrip  had  been  8ul>- 
mltted  to  a  vote  of  the  people,  and  that 
during  all  of  said  times  the  city  was  In- 
debted in  the  full  sum  to  which  it  could 
become  indebted  under  the  assessed  valu- 
ation of  the  property  therein  at  said  time 
without  an  authorisation  by  a  vote  ol 
its  qualified  electors.  The  appellant  con- 
tends that  the  respondent  was  a  mere 
ministerial  ofncer,and  that  the  act  ot  sign- 
ing the  bonds  after  the  council  had  or- 
dered them  prepared  and  presented  to  blm 
was  a  ministerial  act  only,  and  that  he 
should  have  signed  them  regardless  ot  any 
qoestlon  as  to  their  validity,  or  as  to  the 
regnlarity  ot  their  issue.  He  argues  that 
the  respondent  exhanuted  his  authority 
when  he  vetoed  the  ordinance.  That  the 
council,  having  passed  the  ordinance  over 
the  veto,  thereby  appropriated  the  money 
to  the  relator,  and  conclusively  settled 
his  right  thereto,  and  that  the  said  bonds 
or  warrants  should  iMsne  as  a  matter  ol 
course.  The  appellant  cites  the  following 
cases  as  sustaining  the  above:  Waldron 
V.  Lee,  6  Pick.  328;  People  v.  Flagg,  1< 
Barb.  506;  State  v.  Fielder,  43  N.  J. 
Law,  400;  Houston  t.  People,  55  111.398. 
These  cases  all  relate  to  questions  going 
to  the  regularity  only  of  the  various  pro- 
ceedings. The  power  to  do  the  things  at- 
tempted was  possessed,  and  the  defense 
was  that  it  had  been  irregularly  exercised. 
The  case  ot  People  v.  Dean.  8  Wend.  438, 
was  also  cited.  Here  the  distinction  is 
nut  as  clear.  The  power  to  appoint  a 
commissioner  of  deeds  was  unquestioned, 
but  there  was  no  authority  for  the  appoint- 
ment ot  a  minor  to  the  position.  The 
matter  did  not  recMvemucfa  consideration, 
apparently,  and  we  do  not  regard  any  ot 
said  cases  as  having  any  force  In  support 
ot  the  position  contended  for  by  appellant 
in  this  case,  unless  the  further  proposition 
he  contends  for — that  the  Issuing  ot  said 
last-mentioned  bonds  or  warrants,  if  val- 
id, would  not  add  anything  to  the  Indebt- 
edness ot  said  city— is  also  well  taken.  It 
seems  to  us  the  question  whether  the  city 
council  had  the  authority  to  pass  the  or- 
dinance aforesaid  providing  for  the  fund 
ing  of  the  original  scrip  is  the  controlling 
question  here.  The  city  having  reached 
the  limit  of  indebtedness  which  could  be 
contracted  without  submitting  the  pro- 
posed additional  amount  to  a  vote  of  the 
people  before  this  ordinance  was  adopted, 
it  follows  that, it  the  issue  ot  the  proposed 
bonds  was  an  attempt  to  incur  any  addi- 
tional Indebtedness,  the  ordlnanceanthoi^ 
Ising  their  issuance  was  void,  and  the  may- 
or should  not  be  compelled  to  sign  thrm. 
Willie  it  la  true  that  the  regularitjr  ot  tl>e 
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proceedlDKB  of  a  cityeoaneHBhoaUl  not  be 
■ubject  to  beinR  qucetiuned  Id  thtH  way, 
and  the  due  executioD  otthe  city's  bualnesB 
tbuB  hampered  and  Interrupted,  where 
the  power  to  do  the  thinf;  attempted  ia 
poBHeHsed,  yet  the  arguDient  that  the  may- 
or should  be  compelled  to  slffn  these 
bonds  i-egardlesB  of  tlielr  validity,  it  seems 
to  us,  ia  without  aanction  lo  law  or  Jus- 
tice. If  these  Instruments  would  be  void  It 
issued,  it  would  be  a  badstateof  atfalrsin- 
deedlt  the  mayor  must  becompelledtuslKn 
them,  and  thus  put  the  last  flDishing  touch 
to  their  lair  appearance,  enabling  them  to 
be  thrown  upon  the  market, and  find  their 
way  into  the  hands  of  innocent  parchas- 
era,  resul  tins  in  possible  loss  and  tedious 
litigation,  and  thus  to  the  defamation  of 
the  fair  name  and  financial  standing  of  the 
city.  Surely  the  courts,  in  the  execution 
ol  the  law,  are  not  so  impotent,  and  com- 
pelled to  be  HO  blind  to  Justice,  as  to  sanc- 
tion or  enforce  the  perpetration  of  such  an 
Injustice.  If  the  proceedings  bad  were  vnld, 
it  is  manifest  For  the  good  of  all  concerned 
they  should  be  so  stamped  at  the  earliest 
possible  moment,  and  it  is  well  that  these 
steps  were  taken  in  advance  to  determine 
tb>'lr  validity  before  barm  could  result  to 
any  one. 

It  doesnotappear  thatthere  Is  eufiiclent 
money  In  any  of  the  different  special  funds 
to  meet  these  obligations,  and  there  can 
be  no  assurance  that  sufflcleiit  moneys 
will  be  forthcoming  from  the  several  spe- 
cial sources  with  which  to  meet  them.  At 
most  the  city  could  only  be  liable  for  a 
failure  to  take  the  necessary  steps  to  col- 
lect the  asBessmunts,  but  these  so-called 
"  bonds  "  purport  to  create  an  additional 
liability,— the  credit  of  the  city  Is  abso- 
lutely pledged  thereby  to  their  full  pay- 
ment. If  the  city  should  sell  all  the  real 
estate  In  the  several  assessment  districts  to 
pay  theoriginal  scrip  representing  thecost 
of  the  Improvements,  and  if  Buch  sales 
should  not  provide  a  fnnd  sufficient,  the 
city  would  be  bound  to  make  good  the  de- 
ficiency under  the  proposed  bonds.  If  the 
creation  of  a  liability  in  this  way  in  ex- 
cess of  the  debt  limit  can  be  sustained.  It  is 
equivalent  to  removing  all  restriction, 
and  the  constitutional  provision  limiting 
the  amount  to  which  cities  mlKht  become 
indebted  would  be  vjlueless.  It  is  need- 
less to  consider  whether  the  holder  of  such 
bonds,  it  issued,  could  under  them  look  to 
the  city  primarily  for  their  payment,  re- 
garUleHs  of  any  attempt  by  any  one  to  en- 
force the  collection  ut  the  assessments,  or 
to  make  the  special  fund  available,  for 
their  issue  Is  unauthorlied  under  the  most 
favorable  view  of  the  situation  that  can 
be  taken.  Where  the  question  has  been 
directly  raised,  the  authorities  seem  to  go 
no  further  than  to  bold  that  a  city  may 
incur  UabilltieB  beyond  the  debt  limit  for 
ordinary  running  expenses  to  be  paid  out 
otthe  current  revenues,  and  this  on  the 
ground  that  such  a  power  la  absolutely 
necessary  to  the  life  of  the  municipality. 
No  case  haa  been  called  to  our  attention 
which  goes  to  the  extent  that  the  appel- 
lant contends  for  in  this  case.  It  ia  not 
claimed  that  these  particular  improve- 
ments were  necessary  in  the  sense  con- 
templated, and  anyhow  they  had  already 


been  made  apon  the  credit  of  the  partteo- 
lar  diatricts.  We  are  of  the  opinion  that 
the  Judgment  of  the  superior  court  was 
right  in  the  premises,  and  it  Ib  afilrmed. 

HoYT,  Stilkr,  and  Dunbar,  JJ.,  concur. 
Anders,  C.  J.,  did  not  sit  at  the  bearing. 


BOTER   V.   BOYRR. 

(Suprerme  Court  of  WashlngUyn.    MarchSl.  1S08.^ 
'  Record  on  Afpbai.  —  Sbttlembnt  —  Notice  — 
Amendment  on  Apfeai/— Decision. 

1.  Where  respondent  appeared  to  a  notice, 
which  fixed  in  error  tlie  day  for  Hcttlemnnt  of  a 
atatement  of  facts  more  than  SO  days  after  date 
of  notioe,  and  on  the  day  fixed  by  the  oonrt 
Joined  in  the  settlaineni,  such  appearance  oper- 
ates as  a  waiver  ol  the  error,  and  the  statement 
of  facts  will  not  be  stricken  from  the  record. 
Snyder  v.  Kelso,  (Wash.)  2&  Fac  Rep.  886,  and 
Cadwell  v.  Bank,  (Wash,)  28  Paa  Rep.  S6&,  dis- 
tinguished. 

2.  The  supreme  court  will  not  disturb  the 
record  altur  argument  on  statement  ef  counsel 
that  he  was  unaware  of  a  misstatement  lo  the 
trial  Judge's  certificate,  and  asking  for  leave  to 
furnlBh  an  additional  certificate  from  the  Judge. 

8.  Where  an  appeal  constitutes  a  trial  de 
novo  the  appellate  court  will  modify  so  much  of 
the  Judgment  appealed  from  as  Uzes  attorneys' 
feus,  and  seems  to  it  to  be  faulty. 

Appeal  from  saperior  court.  King  coan- 
ty ;  I.  J.  LicBTKNBERo,  .Judge. 

Action  by  Amelia  Boyer  against  Charles 
S.  Boyer  for  divorce.  Judgment  for  plain- 
tiff. Defendant  appeals,  and  plaintiff 
roovea  to  strike  statement  of  facta  from 
record.  Motion  denied,  and  appeal  re- 
manded, with  instructions  to  modify. 

Burke,  Hhepurri  <&  Woods,  for  appellant. 
Jas.  Kiefer,  for  respondent. 

Dunbar,  J.  In  this  case  the  original 
notice  of  the  settlement  of  the  statement 
of  tacts  was  given  July  1, 1801,  and  the 
time  appointed  tor  said  settlement  was 
August  1,  1891.  This  was  31  days,  being  1 
day  longer  than  the  statutory  time  al- 
lowed tor  the  settlement  of  the  statement 
of  tacts  after  notice  given.  Before  the  Ist 
of  August,  to  wit,  on  July  20tb,  counsel 
for  defendaut  discovered  their  mistake, 
and  moved  the  court  to  extend  the  time 
tor  settling  and  certifying  the  statement 
of  facts.  Affidavits  and  counter  affidavits 
were  filed  in  support  of  and  opposed  to 
the  motion,  .\fter  argument  the  judge  en- 
tered an  order  that  the  certifying  and  set- 
tling of  the  statement  be  continued  to 
September  3d,  and  plaintiff's  objection  to 
said  continuance  be  overruled.  Respond- 
ent moved  to  strike  the  statement  on  the 
ground  that  It  was  not  settled  according 
to  law,  and  urges  that  the  court  had  no 
Jurisdiction  to  make  such  order. 

This  caee  falls  squarely  within  the  rule 
laid  down  by  this  court  in  Enos  v.  Wilcox, 
28  Pac.  Rep.  364;  Cadwell  v.  Bank,  28  Pac. 
Kep.  365;  Unyder  v.  Kelso,  28  Pac.  Rep.SS.'t; 
and  in  numerous  other  cases.  And,  not- 
withstanding the  able  and  exhaustive  ar- 
gument of  thecounsel  torappellant,  we  are 
constrained  by  our  view  of  the  law  to  re- 
affirm the  doctrine  announced  in  those 
cases;  andif  there  had  been  nosnbsequent 
appearance  by  the  respondent  the  motion 
to  strike  the  statement  of  facts  would  be 
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Bnetalnediand  the  statement  stricken  from 
the  record.  But  It  appears  by  the  certifi- 
cate of  the  jndKe  who  tried  the  case  that 
the  respondent  made  a  general  appear- 
ance on  the  day  fixed  by  the  court  for  the 
settlement  of  the  statement,  and  Joined  in 
said  settlement.  The  lanKuage  of  the  ner- 
tifieate  is  as  follows:  "And  now,  on  this 
3d  day  of  September,  1891,  the  day  fixed 
for  the  settling  and  certifying  of  the  state- 
ment of  facts  in  the  above-entitled  action, 
pursuant  to  due  notice  of  application  for 
the  settlement  and  certifying  of  such 
statement  of  tacts,  and  to  due  adjourn- 
ment of  the  settling  thereof  by  order  of 
the  Judge  of  the  above-named  court,  the 
parties  to  said  action  appearing  this  day 
before  said  Judge  for  the  purpose  of  the 
settlement  of  said  statement,  the  under- 
signed Judge, "  etc.,  "hereby  settles, "  etc. 
This  appearance,  we  tbinli,  must  be  held 
to  be  a  waiver  of  notice.  To  hold  other- 
wise would  be  to  bold  that  the  notice  of 
the  time  of  the  settling  of  the  statement 
of  facts  was  Jurisdictional  of  the  subject- 
matter  as  well  as  of  the  person ;  and  that 
is  further  than  this  court  has  ever  gone, 
or  now  feels  Justified  iu  going,  under  the 
law.  It  is  true  that  in  Cadwell  v.  Banic 
the  court  holds  that  a  notice  given  after 
the  expiration  of  the  time  for  the  giving  of 
the  same  is  an  absolute  nullity;  and  that 
is  true,  so  far  as  any  virtue  in  the  notice 
is  concerned.  But  in  this  vase  we  bold  the 
respondent  liable,  not  by  virtue  of  the 
notice,  but  by  reason  of  hia  voluntary  ap- 
pearance. It  is  also  true,  as  respondent 
asserts,  that  it  was  stated  by  this  court 
in  Snyder  V.  Kelso  "that  a  notice  given 
more  than  thirty  days  after  Judgment  is 
too  late  to  confer  Jurisdiction  upon  the 
Judge  of  the  court  below  to  settle  the 
statement;"  and  that  in  Euos  v.  Wilcox 
It  was  said  that  a  statement  of  facts  cer- 
tified in  pursuance  of  a  notice  given  more 
than  thirty  days  after  Judgment  "is  a  mere 
nullity."  In  those  cases,  however,  the 
court  never  obtained  jurisdiction  of  the 
person  of  the  respondents,  and  no  ques- 
tion of  waiver  of  notice  was  involved ;  the 
respondents  there  standing  upon  their 
right  to  notice.  In  this  case,  however, 
we  do  not  decide  that  Jurisdiction  was 
conferred  on  the  court  by  notice,  or  that 
the  statement  would  be  anything  more 
than  a  nullity  if  the  respondent  had  not 
cured  the  want  of  notice  by  his  appear- 
ance. To  strike  the  statement  of  facts, 
under  the  circumstances  of  this  case,  as 
shown  by  the  certificate  of  the  judge, 
wouuld  be  equivalent  to  holding  that 
notice  could  not  be  waived,  and  that  the 
parties  to  an  action  could  not,  with  the 
Consent  of  the  court,  stipulate  that  the 
statement  of  facts  could  be  settled  after 
the  time  pointed  out  by  the  statute,  which 
we  are  not  prepared  to  hold. 

It  Is  very  earnestly  argued  by  the  coun- 
sel for  the  respondent  that,  as  a  matter  of 
fact,  he  did  not  appear  at  the  time  certi- 
fied by  the  Judge;  that  such  certificate 
was  Inadvertently  made  by  the  judge; 
and  that  he  was  not  aware,  until  be  ap- 
peared In  this  court  to  argue  the  case,  that 
the  certificate  of  the  Judge  so  stated;  and 
he  therefore  asks  to  be  allowed  to  furnish 
this  court  with  an  additional  certificate  ol 


the  court  below,  allowing  that  state   of 
facts.    But   we  think   that  parties   munt 
take  notice  of  what  the  record  that  comen 
to  this  court  contains,  and  that  it  would 
not  accord  with  the  orderly  transaction  uf 
busiupssln  this  court  to  entertain  motions 
to  disturb  the  record  after  the  argument  of 
the  case.    The  case,  then,  being  here   for 
bearing  on  its  merits,  we  think  that  the  at- 
torney's  fee  of  $1,000  allowed  by  the  court  to 
the  plaintiff  is  excessive;    and    notwitb- 
standing  the  proof  as  to  the  value  of  the 
services,  and  the  amount  of  labor  sho  wn  to 
have  been  involved   in  this  case,  we  are  of 
the   opinion    that   legal   services  in    this 
state  are  not  so  valuable  as  to  warrant  a 
Judgment  in  favor  of  the  prevailing  party 
In  an  ordinary  divorce  cane,  involving  the 
amount  of   property  which  is  Involved  in 
this  case,  for  $1,000,  notwithstanding  the' 
case  was  contested.     We  think  under  nil 
the  circumstances  of  this  case,  consider- 
ing the  fact  that  two  trips  were  made  to 
Spokane  Falls,  that  $500  is  an  exceedingly 
liberal   statutory   attorney's    fee.    It    is 
urged   by   the  plaintiB  that  an  appellate 
court  will  not  diminish  the  attorneys'  fees 
allowed  by  the  trial  court,  in  the  absence 
of  proof;  but  this  case  is  tried  de  novo  by 
this  court,  and   that  portion  of  thejudir- 
ment  relating  to  attorneys'  fees  is  here  for 
the  action  of  the  court,  exactly  as  any 
other  portion  of  the  Judgment  is,  and  if, 
from    all    the  circumstances  of  the  case, 
this  court  concludes  that  the  Judgment  is 
faulty  in  that  respect,  it  is  its  duty  to  so 
modify  it.    In  cases  of  this  kind,  where  it 
is  difficult,  from  the  written  testimony,  to 
obtain  a  knowledge  of  the  trne  state  of 
affairs,  and   where  the  disposition  of  the 
parties,  and  the  motives  prompting  their 
action,  can  be  as  readily   ascertained   by 
their  appearance  and   actions  on  tlie  wit- 
ness stand   as  by  the  words  they   ntter. 
great  weight  should   be  given  to  the  judg- 
ment of  the  judge   who  presides   at   tlie 
trial.    Bat  appeals  are  allowed  by  the  law 
in   this  character  of  cases,  and  the  law 
must  not  be  rendered   nugatory  by  the  re- 
fusal of  the  appellate  court  to  modify  or 
reverse  Judgments  In   a   proper  case.     In 
this  case  we   think,  from  all  the  showing 
made,  and  from   the  findings  of  tlie  court 
as  well,  that  an  injustice  would  be  done 
the  defendant  to  compel   him  to  raise  the 
Rum  of  $3,000  in  cash,  where  the  property 
allotted  to  him   is  already  pledged  for  as 
much  money  as  Is  generally  advanced  on 
city  property.    His  income,  according   to 
the  (indings  of  the  court,  is  not  large.    He 
is  charged  with  the  support  of  one  child, 
and  is  required  to  pay  for  the  support  and 
maintenance  of   the  children  awarded   to 
the  care  and   custody  of  the  plaintiff  the 
sum  of  $75  per  month  in  cash,  the  Ist  of 
every  month ;  and  while  we  are  not  In- 
clined to  disturb  the  division  of  the  prop- 
erty as  made  by  the  court,  so  far  as  the 
amount  is  concerned,  we  think  a  fair  and 
equitable  regard  for  the  interests  of  the 
defendant  demands  a  modification  of  the 
Judgment  to  the  end   that  he  may  be  able 
to  meet  its  requirements  without  such  a 
sacrifice  as  we  think  the  present  Judgment 
will  compel  him  to  make.    We  think  a  fair 
and  equitable  an-«ngement  will  be  that  In 
addition  to  the  $75  per  month  x>aid  for  the 


Digitized  by 


Google 


Wash.) 


WADE  «.  CITY  or  TACOMA. 


983 


support,  BtiBtenance,  and  education  of  tbe 
children,  In  lieu  of  tbe  sum  of  $3,000  cash 
wbicli  appellant  in  required  by  the  decree 
to  pay  to  the  respondent,  that  he  be  re- 
quired to  pay  to  respondent,  or  into  court 
tor  her  benefit,  the  suiu  of  f75  per  month, 
tor  40  months,  on  the  let  day  of  each  and 
every  month,  with  interest  on  each  ot  said 
Inatallments  at  thn  rate  ot  8  per  cent,  per 
annum  from  the  date  ot  the  new  decree, 
and  it  the  said  payments  are  not  made  on 
the  Ist  day  ot  each  month,  as  herein  pro- 
Tided,  the  wholeamouutnotpaid  shall  be- 
come due  and  payable  at  once.  Said  judR- 
ment  shall  be  a  lien  on  all  the  real  prop- 
erty decreed  to  the  defendant.  In  order 
that  tbe  superior  court  may  have  jurisdic- 
tion in  this  case,  tbis  court  will  not  enter 
judgment,  but  will  remand  tbe  case  with 
Instructions  to  modify  the  judgment  in  ac- 
cordance with  this  opinion.  No  coats  on 
appeal  will  be  allowed  to  eltber  party. 

Scott  and  Stiles,  JJ.,  concur.  Anders, 
C.  J.,  did  not  sit  at  hearing.  Hoyt,  J., 
concurs  in  tbe  opinion  on  tbe  merits. 

Behearing  denied. 

(4  Wash.  85)  ^~~~~" 

Wade  t.  City  ok  Tacoua. 
(Supreme  Court  of  Washington.   Marcb  21, 1893. ) 

CONBTITDTIONAL  LaW— AmeNDMESTS  TO  OiTT 
CBARTBB3 — HOW  SOBMITTBD. 

Const,  art.  11,  |  10,  prescribes  the  manner 
in  which  a  city  of  a  certain  population  may 
frame  a  charter,  and  provides  for  its  submission 
to  the  electors  of  the  city,  and  for  the  publica- 
tion of  the  charterin  two  daily  newspapers  for  80 
days  prior  to  the  day  of  submitting  it  to  the  elect- 
ors. It  further  provides  that  these  elections  shall 
be  held  only  on  notice  specifying  theobject  there- 
of, which  notice  is  to  be  given  for  10  days  before 
the  day  of  the  election  in  all  election  districts, 
and  that  "such  charter  may  be  amended  by  pro- 
posals therefor  submitted  by  the  legislative  au- 
thority of  such  city  to  the  electors  thereof  at  any 
general  election  after  notice  of  said  submission 
published  as  above  specified, "  etc.  Held,  that 
the  phrase,  "after  notice  of  said  submission," 
etc,  relates  to  the  submission  of  the  proposed 
amendment,  and  not  to  tbe  notice  of  election. 

Appeal  from  superior  court.  Pierce  coun- 
ty; John  Beverly,  Judge. 

Action  by  F.  M.  Wade  to  restrain  the 
City  ot  Tacoma  from  proceeding  under  its 
charter  to  amend  the  same.  Judgment 
lor  defendant.  Plaintiff  appeals.  Re- 
versed. 

Crowley  A  SuHlvao  and  Hudson  &  Bolt, 
for  appellant  S.  C.  Milllgan  and  W.  C. 
Sharpatein,  for  respondent. 

DuNBAB,  J.  Tbe  only  question  involved 
in  this  case  requires  tbe  construction  ot 
section  10  of  article  11  of  the  state  consti- 
tution. Said  section,  after  providing  the 
manner  in  which  a  city  of  20,000  inhabi1>- 
ants  or  more  shall  be  permitted  to  frame 
a  charter,  and  for  Its  submission  to  the 
qualified  electors  ot  said  city,  proceeds  as 
follows:  "Said  proposed  charter  shall  be 
published  in  two  daily  newspapers  pub- 
lished in  said  city,  tor  at  least  thirty  days 
prior  to  the  day  ot  submitting  the  same 
.to  tbe  electors  forthelr  approval,  as  above 
provided.  All  elections  in  this  section  au- 
thorized  sball   only  be  bad  upon  notice, 


which  notice  shall  specify  the  object  ol 
calling  such  election,  and  shall  be  given 
tor  at  least  ten  days  before  the  day  of 
election,  in  all  election  districts  ot  said 
city.  Said  elections  may  be  general  or 
special  elections,  and,  except  as  herein 
provided,  shall  be  governed  by  the  law 
regulating  and  controlling  general  or  spe- 
cial elections  in  said  city.  Such  charter 
may  be  amended  by  proposals  therefor 
submitted  by  the  legislative  authority  of 
such  city  to  the  electors  thereof  at  any 
general  election  after  notice  of  said  sub- 
mission publiahed  as  above  specified,  nnd 
ratified  by  a  majority  of  the  qualified 
electors  voting  thereon.  In  sabmitting 
any  sucb  charter,  or  amendment  thereto, 
any  alternate  article  or  proposition  may 
be  presented  for  the  choice  of  the  voters, 
and  may  be  voted  on  separately,  without 
prejudice  to  others."  Dnderthenuthority 
of  this  section  the  city  of  Tacoma  framed 
its  charter,  and  provided  in  said  charter 
that,  whenever  the  city  council  shall  deem 
any  amendment  necessary  or  expedient, 
It  shall  pass  a  resolution  declaring  its  in- 
tention to  offer  to  the  qualified  voters  of 
tbe  city  such  amendment,  and  shall  cause 
such  proposed  amendmentoramendmeuts 
to  be  published  in  full  in  the  official  news- 
paper for  .30  days,  etc.  Under  this  provi  • 
sion  of  the  charter  the  notice  complained 
of  was  given.  The  respondent  contends 
that  the  provisions  of  the  constitution 
requiring  the  proposed  charter  to  be  pub- 
lislied  in  two  daily  newspapers  published 
iu  said  city  does  not  apply  to  amendments 
to  charters,  and  that  the  words,  "  after 
notice  of  said  submission  published  as 
above  specified,"  do  not  relate  to  the  pro- 
posed amendments,  but  to  tbe  notice  of 
election.  We  think  this  would  be  the 
forced,  and  not  the  natural,  construction 
of  the  language  used  in  the  constitntion. 
Tbe  language  of  the  constitution  is  not 
"after  notice  of  the  election  published  as 
above  specified,"  but  "after  notice  of  said 
suhmissicm  published  as  above  specified." 
Submission  of  what?  Evidently  tbe  sub- 
mission ot  tbe  proposed  amendment.  It 
is  tbe  amendment  which  is  submitted,  and 
not  tbe  election,  and  It  is  the  notice  of  the 
thing  submitted  whic!:  tbe  latter  part  of 
tbe  section  is  providing  for.  It  may  well 
be  presumed  that  the  constitution  makers 
Intended  to  guaranty  to  the  citizens  of 
cities  as  full  and  complete  a  notice  of  tbe 
amendments  to  charters  as  of  theoriginal 
charters.  In  fact,  there  is  no  reason  why 
tbay  should  not.  There  Is  no  difference 
In  the  eftect  or  operation  of  charter  laws 
because  one  happens  to  be  in  tbe  original 
charter  adopted,  and  the  other  an  amend- 
ment to  such  original  charter.  The 
amendment  may  effectually  supplant  or 
destroy  the  original  charter,  and  institute 
a  new  policy  altogether.  It  is  urged  by 
tbe  respondent  that  tbe  notice  provided 
by  the  charter,  and  under  which  the  city 
acts,  is  sufllclent.  That  is  probably  true, 
and  it  is  probably  true  that  it  would  have 
been  a  sufficient  notice  in  fact  if  the  orig- 
inal charter  had  been  published  for  30  days 
In  the  official  newspaper  of  the  city ;  but 
tbe  trouble  is  that  it  is  not  the  notice 
prescribed  by  the  constitution:  and  al- 
though other  modes,  in  the  opinion  of  this 
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eonrt,  might  be  equally,  and  even  more, 
efBcacioas,  sncb  coDBiderations  cbd  have 
no  \veigbt  In  determlnlngr  this  qaestlon. 
Wlthont  entering  Into  an  extended  analy- 
sis of  this  section,  we  areBatlafied  that 
the  contention  of  the  appellant  is  war- 
ranted by  the  plain  and  natural  construc- 
tion of  the  constitution.  It  follows  that 
the  judgment  oiuiit  be  reversed,  and  It  is 
so  ordered. 

Andbrs,  0.  J.,  and  Hott,  Stiles,  and 
Scott,  J  J.,  concur. 

(4  Wash.  104) 


STATB  V.  DAT, 

{Supreme  Cov/rt  of  WashlnyUm.  April  6,  1893.) 
Murder— Indictmest—Bupficienot. 
Under  '2  Hill's  Cocle,  S  1244.  which  provides 
that  an  Indictmeot  is  suScient  If  the  act  charged 
is  clearly  set  forlh  in  ordinary  and  concise  lan- 
guage, so  that  a  person  of  common  understand- 
ion  can  knov7  what  Is  intended,  and  Hill's  Fen. 
Code,  i  1,  which  declares  that  "every  person  who 
shall  parposely,  and  of  deliberate  and  premedi- 
tated malice,  «  •  •  kill  aootber,  shall  be 
deemed  gailty  of  murder  in  the  first  degree, "  an 
indictment  for  marder  in  the  first  degree,  which 
alleges  that  defendant,  in  a  cei-tain  county,  on  a 
certain  day,  "purposely,  and  of  his  deliberate 
and  premeditated  malice,  lElllod"  deceased,  "by 
then  and  there,  purposely,  and  of  bis  deliberate 
and  premeditated  malice,  shooting  and  mortally 
wounding  the  said"  deceased  "with  a  grun  which 
he,  the  said"  defendant,  "then  and  there  held  in 
his  hands, "  is  sumcient  It  need  not  aver  that 
the  person  killed  was  a  human  l>eing,  that  he 
died,  or  that  defendant  murdered  him,  or  desig- 
nate the  part  of  the  body  upon  which  the  fatal 
wound  was  intlioted. 

Appeal  from  sup'erlor  court,  CowUti 
CODiity;  N.  H.  Bloumfjeld,  Judge. 

Bobert  Thompson  Day  was  convicted 
of  marder  In  the  first  degree,  and  appeals. 
Affirmed. 

M.  E.  Billings,  for  appellant.  W  C, 
Jones,  Atty.  Gen.,  and  J.  A.  Halgbt,  Asst. 
Atty.  Gen.,  for  the  State. 

Andrrb,  C.  J.  Appellant  was  tried  and 
convicted  of  murder  in  the  first  degree 
upon  an  inlormation  charging  the  ofTense 
In  the  following  language:  "The  said 
Kobert  Day,  in  said  Cowlitz  connty,  state 
of  VVnabingtou,  on,  to  wit,  the  9th  day  of 
October,  A.  D.  1S91,  purposely  and  of  his 
deliberate  and  premeditated  malice,  killed 
Thomas  Clinton  Beebe,  by  then  and  there, 
purposely,  and  of  his  deliberate  and  pre- 
meditated malice,  shooting  and  mortally 
wounding  th*"  said  Thomas  Clinton  Beebe, 
with  a  gun  which  he,  the  said  Robert  Day, 
then  and  there  held  In  his  hands."  The  de- 
fendant filed  a  motion  in  arrest  of  Judg- 
ment for  the  alleged  reason  that  the  facta 
stated  in  the  information  did  not  consti- 
tute a  crime,  and  also  the  farther  motion 
to  set  aside  the  verdict  on  the  ground 
that  it  was  not  warranted  by  the  infor- 
mation or  by  the  evidence,  and  that  no 
greater  crime  than  manslaughter  was 
charged.  These  motions  were  denied,  and 
exceptions  were  duly  taken  to  the  ruling 
o.'  the  court  thereon.  From  the  judgment 
and  sentence  which  was  thereafter  ren- 
dered the  defendant  appealed  tothiscourt. 

The  objection  to  thesuHlclency  of  the  ev- 
idence cannot  be  here  considered,  as  none 
of  the  testimony  produced  at  the  trial  ap- 


pears in  the  record.  The  sole  question, 
therefore,  for  our  determination,  Is  that 
which  relates  to  the  sufficiency  of  the  in- 
formation; and  this  is  not  a  new  qaes- 
tlon before  this  court.  The  Identical  lan- 
guage used  in  this  information  to  set  forth 
the  crime  charged  Is  found  In  a  form  of  in- 
dictment suggested  for  the  use  of  prose- 
cuting attorneys  by  Greenb,  C.  J.,  in  the 
case  of  Leonard  v.  Territory,  2  Wash.  T, 
381,  7  Pac.  Rep.  872.  That  form  has  since 
been  approved  In  Timmerman  v.  Territo- 
ry, 3  Wash.  T.  445,  17  Pac.  Rep.  624,  and  in 
Freldrlch  v  Territory,  2  Wash.  St.  858,  24 
Pac.  Rep.  976;  and  the  question  now  be- 
fore us  might  well  be  considered  as  settled 
adversely  to  the  contention  of  appellant, 
on  the  authority  of  those  cases,  without 
further  consideration.  But  owing  to  the 
gravity  of  the  offense  of  which  appellant  is 
accused,  and  the  earnestness  with  which 
his  counsel  has  challenged  the  soundness 
of  those  decisions,  we  will  proceed  to  ex- 
amine the  objections  totheinformatlon  as 
If  they  were  now  before  us  for  the  first 
time.  The  specific  points  made  by  coun- 
sel for  appellant,  both  In  his  brief  and  in 
his  oral  argument,  are  that  It  is  not  al- 
leged in  the  inlormation  that  the  act  stat- 
ed was  done  unlawfully,  feloniously,  and 
of  malice  aforethought,  or  that  the  de- 
ceased was  murdered,  or  that  he  then  and 
there  died,  or  that  he  was  a  human  being, 
and  that  the  part  of  the  body  wounded  is 
not  designated.  Tested  by  the  rules  and 
formulas  of  the  common  la  w,someof  these 
objections  might  possibly  be  deemed  val- 
id. But  the  common-la  w  rules  of  pleading 
In  criminal  actions  do  not  obtain  in  this 
state.  They  have  been  abolished  by  ex- 
press legislative  enactment,  and  we  mast 
now  be  guided  solely  by  our  own  statutes 
in  determining  the  sufficiency  of  pleadings 
In  criminal  as  well  as  in  civil  actions.  2 
Hill's  Code,  S  1202.  The  ancient  forms  and 
technicalities  of  the  common  law,  which 
subserved  no  purposeescept  to  embarrass 
and  impede  the  administration  of  justice, 
have  been  wisely  discarded ;  and  we  now 
have  a  system  of  criminal  pleading  which 
neither  disregards  any  of  the  substantial 
rights  of  the  accused,  nor  permits  him  to 
shield  himself  from  just  punishment  by  re- 
quiring the  insertion  in  the  Indictment  or 
information  of  allegations  in  no  wise  neces- 
sary to  inform  him  of  the"  nature  and  cause 
uf  the  accusation  against  him, "but  which 
under  the  old  system  were  necessary  to  be 
alleged  and  proved,  or  an  acquittal  woald 
result,  though  the  fact  of  guilt  were  other- 
wise manifest.  Under  our  statute  an  In- 
dictment or  Information  Is  sufficient  if  it 
can  be  understood  therefrom  that  the  act 
or  omission  charged  as  thecrlme  is  clearly 
and  distinctly  set  forth  In  ordinary  and 
concise  language,  without  repetition,  and 
In  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is 
intended,  and  that  the  act  or  omission 
charged  as  the  crime  is  stated  with  such  a 
degree  of  certainty  as  to  enable  the  court 
to  pronounce  judgment  upon  conviction 
according  to  the  right  of  the  case.  2 Hill's 
Code,  5  1244.  Can  it  be  understood  from 
the  information  now  before  as  that  the 
act  charged  as  the  crime  is  set  forth  in  ac- 
cordance with   the  provisions  of  the 


Digitized  by 


Google 


Wasb.) 


EPHBAIM  «.  KELLEHER. 


985 


tlon  of  the  Code  above  referred  to?  We 
think  it  can,  and  that  no  person  of  ordina- 
ry understanding  could  fail  to  know  what 
is  intended.  Murder  in  the  first  degree  is 
defined  byonr  statute  as  follows:  "Every 
person  who  shall  purposely,  aad  of  delib- 
erate and  premeditated  malice,  or  Id  the 
perpetration,  or  attempt  to  perpetrate, 
any  rape,  arson,  robbery  or  burglary,  or 
by  administering  poison,  or  causing  the 
name  to  be  done,  kill  another,  shall  be 
deemed  guilty  of  murder  in  the  first  de- 
gree." Hill's  Pen.  Code,  §  1.  This  defini- 
tion is  clear,  precise,  and  comprehensive, 
and  sets  out  every  act  necessary  to  be  al- 
leged In  charging  the  crime  defined.  And 
the  charge  In  the  information,  being  in  the 
language  of  the  statute  defining  the  of- 
fense, is  sufficient.  Kerr,  Hom.  §  247; 
Watts  V.  Territory,  1  Wash.  T.  409;  Schil- 
ling V.  Territory,  2  Wash.  T.  28:1,  5  Pac. 
Rep.  926;  State  v.  Davis,  70  Mo.  467:  Peo- 
ple V.  Soto,  63  Cal.  165.  The  information 
is  direct  and  certain  as  to  the  crime 
charged,  the  party  charged,  and  the  facts 
constituting  the  crime;  and  that  is  all 
that  U  required  by  the  Code,  as  to  certain- 
ty  of  averment.  2  Hlirs  Code,  §  1236.  No 
farther  allegations  were  necessary,  either 
to  apprise  the  defendant  of  the  character 
of  tbo  accusation,  or  to  enable  him  to  pre- 
pare his  defense.  Would  the  offense  have 
been  more  cleurly  e.Kpres8ed  or  more  easi- 
ly comprehended  by  the  defendant  if  it 
bad  been  averred  that  the  deceased  was 
killed  unlawfully,  feloniously,  and  of  mal- 
ice aforethought,  or  If  It  had  been  stated 
that  the  deceased  was  a  human  being? 
Manifestly  not.  Besides,  the  word  "un- 
lawfully ^  is  Implied  In  the  words  which 
were  used,  and  the  word  "feloniously"  is 
merely  suggestive  of  the  punishment, 
which  is  matterof  law,and  is  unnecessary 
in  a  charge  which  follows  the  language  of 
a  statute  in  which  it  is  not  used.  Watts 
v.  Territory,  supra.  It  was  never  necessa- 
ry to  aver  lu  an  indictment  for  homicide 
that  the  person  killed  was  a  human  being. 
Nor  la  It  necessary  to  designate  the  part 
of  the  body  upon  which  the  alleged  mor- 
tal wound  was  Inflicted,  and,  if  alleged.  It 
need  not  be  strictly  proved  according  to 
the  allegation.  People  v.  King,  27  Cal. 
507;  Kerr,  Hom.  §  262.  The  allegation 
that  the  defendant  killed  the  deceased  is 
certainly,  In  effect,  an  averment  that  rhe 
latter  died;  and  If  the  killing  was  done 
purposely,  and  of  deliberate  and  premedi- 
tated malice,  then  the  statute  declares  the 
homicide  to  be  murder  in  the  first  degree, 
and  it  was  not  necessary  to  allege  that 
the  defendant  murdered  the  deceased. 
Indeed,  such  an  averment  would  set  forth 
a  conclusion  of  law,  merely.  It  Is  not 
equivalent  to  an  allegation  that  the  de- 
fendant killed  the  deceased,  and  would 
therefore  be  an  Insufficient  statement  of 
the  act  constituting  the  crime  charged. 
Strickland  v,State,19  Tex.  App.518;  Kerr, 
Hom.  §  2()3.  From  a  careful  examination 
of  the  decisions  of  other  courts,  based  up- 
on statutes  substantially  like  our  own,  we 
•  re  convinced  that  tlie  decision  of  this 
:-ourt  sustaining  the  Indictment  In  the 
Frei'lrich  Case  following  that  of  the  ter- 
ritorial supreme  court  in  the  TImmerman 
Case,  Is  abundantly  supported  by  author- 


ity, and  that  it  Is  sound  in  principle,  and 
ought  not  to  be  overruled.  Peterson  v. 
State,  12  Tex.  App.  650;  Kodgers  v.  State, 
50  Ala.  102;  Nolea  v.  State,  24  Ala.  672;  Peo- 
plev.  Murphy, 39  Cal. 52;  People  v.CronIn, 
34  Cal.  ]91. 

We  perceive  no  error  in  the  ruling  of  the 
trial  court  upon  the  motion  in  arrest  of 
Judgment.  The  judgment  and  sentence 
are  affirmed,  and  the  cause  remanded  to 
the  court  below,  with  directions  to  pro- 
ceed to  appoint  a  day  for  the  carrying  of 
its  sentence  into  effect,  according  to  law. 

Scott,  Hoyt,  Stiles,  and  Dunbar,  J  J., 
concur. 


Eprraim  v.  Kbi.lkher  et  ah 

(Supreme  Court  of  Washii^jton.    May  6,  1893.) 

Chjlttsi,  Mobtgaoe— Fraud— Sale  or  Gtoous — 
FoKKCLOsoRB — Intervention. 

1.  A  mortgage  upon  a  stock  of  goods  which 
allows  ttio  mortgagor  to  remain  in  possession  Is 
not  fraudulent  as  to  creditors  by  reason  of  a 
parol  agreement  whereby  he  is  to  have  the  priv- 
ilege of  selling  in  the  usual  course  of  trade,  and 
is  to  be  allowed  a  part  of  the  proceeds  lor  re- 
plenishing the  stock,  instead  of  being  required  to 

i  apply  the  entire  proceeds  to  the  mortgage,  but 
the  question  of  fraud  depends  upon  the  bona  fides 
of  the  transaction.  Wineburgh  v.  Sohaer,  5 
Pac.  Kep.  299,  2  Wash.  T.  328,  distinguished; 
Byrd  v.  Forbes  13  Pac.  Kep.  715,  8  Wash.  T. 
SIS,  disapproved. 

2.  Although,  after  an  attachment  which  has 
been  levied  on  mortgaged  property  has  been  dis- 
charged by  an  assignment  for  the  benefit  of 
creditors,  the  creditors  generally  cannot  inter- 
vene in  the  foreclosure  of  the  mortaage  to  con- 
test the  validity  of  the  mortgage,  the  attaching 
creditor  may  do  so,  under  section  IWT  of  the 
Code  of  1881. 

Appeal  from  superior  court.  King  coun- 
ty ;  I.  J.  LiicHTBNBEiHO,  Judge. 

This  was  an  action  by  8.  Ephraim 
against  W.  T.  Kelleher  and  others  for  fore- 
closure of  a  mortgage.  From  a  judgmeut 
foreclosing  as  to  the  defendant  Kelleber, 
but  refusing  to  foreclose  as  to  the  other 
defendants,  plaintiff  appeals.     Reversed. 

Tlwwpson,  Edseii  &  Hiimpbreya,  for  ap- 
pellant. Allen  &  Powell,  Preston,  C'arr& 
Preston,  and  Peoafatber  &  Williamson, 
for  respondents. 

Andrrs,  C.  J.    From  August,  1889,  until 
March    13,    1S90,    appellaut    and     W.    T. 
Kelleher  were  partners  doing  business  as 
retail  dry  goods  merchants  in  the  city  of 
Seattle,  in  this  state,  under  the  firm  name 
and   style  of  W.  T.   Kelleher  &  Co.    On 
February  28, 1890,  the  firm,  being  Indebt- 
ed, settled  with  their  creditors  by  paying 
half  of  their  indebtedness   In   cash,  and 
giving  their  firm  notes  tor  the  balance  to 
Schweitzer  &  Co.,  of  San  Francisco,  who 
represented  all  of  their  creditors.    There 
were  four  of  these  notes,  each  for  the  sum 
of  f3,133.80,  and  amounting  In  the  aggre- 
gate to  f  12,534.20.    On  March  13, 1890,  the 
I  firm   of  Kelleher  &  Co.  was  dissolved  by 
j  mutual    consent.    By   the    terms    of    the 
'  agreement  of  dissolution,  Kphralm  retired 
I  from    the   firm,  and   Kelleber   was    to   re- 
I  tain  all  the  stock  of  goods  then  on  hand. 
,  and  all  other  firm  assets,  and  promised 
\  and  agreed  to  pay  all  of  the  copartnership 
I  notes  and  debts,  and   to  save  Ephraim 
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barmlees  from  all  liability  on  account 
thereof.  It  was  also  agreed  between  tbem 
tbat  Ephralm  should  retain  the  same  con- 
trol of  the  business  that  he  had  before  the 
dissolution  until  the  notes  and  debts  of 
the  firm  for  which  he  was  liable  should 
be  paid  ;  but  it  appears  from  the  evidence 
that  that  part  of  the  agreement  was  dis- 
regarded, and  that,  In  fact,  the  business 
was  thereafter  conducted  exclusively  by 
Kelleber.  Notice  of  the  dissolution  was 
given  by  publication  in  the  newspapers 
and  personally  to  those  with  whom  the 
flrni  had  formerly  dealt,  but  the  firm 
name  of  Kelleher  &  Co.  was  retained  by 
Kellehec  after  the  dissolution.  Kphraim 
remained  in  Seattle  after  the  dissolution 
a  greater  part  of  the  time,  until  about 
July  20  or  2.5,  \8iHi,  at  which  time  be  con- 
cluded to  go  to  his  home  in  California  to 
remain.  Before  leaving,  however,  he  en- 
tered into  an  agreement  with  Kelleher 
whereby  the  latter  was  to  give  him  a 
chattel  mortgage  upon  the  entire  stock  of 
goods  then  In  his  store  in  Seattle,  and  up- 
on the  fixtures,  and  all  bis  book  accounts 
and  notes,  to  indemnify  biro  against  his 
liabilities  upon  the  notes  to  Schweitzer  & 
Co.,  then  amounting  to  99,401.40,  (one  of 
the  notes  having  been  paid.)  and  upon  an 
indebtedness  of  Kelleher  of  f465  to  New- 
bail  Sons  &  Co.,  and  of  9300  to  the  Merced 
Woolen  Mill  Company,  for  which  he  had 
agreed  to  be  responsible.  The  mortgage 
was  executed  according  to  this  agreement 
by  Kelleher  and  wife,  un  July  28,  1890, 
and  delivered  to  Ephraim's  agent,  who 
caused  it  to  be  recorded  on  August  11, 
1890.  A  day  or  two  subsequent  to  the 
recording  of  the  mortgage  the  respond- 
ents Fleischener,  Mayer  &  Co.  and  New- 
Btadter  Bros.,  respectively,  commenced 
actions  against  Kelleber  In  the  superior 
court  of  King  county,  in  which  action 
writs  of  attachment  were  issued  and 
placed  in  the  hands  of  respondent  Mc- 
Graw,  who  was  sheriff  of  King  county,  by 
virtue  of  which  he  levied  upon  and  toolj 
possession  of  the  property  and  goods  be- 
longing to  said  Kelleber,  and  covered  by 
the  said  mortgage.  Appellant,  Ephraim, 
thereupon  commenced  au  action  to  fore- 
close his  chattel  mortgage,  and  asked  to 
have  the  same  declared  to  be  a  lion  prior 
to  the  attachment  liens  of  the  defendants, 
and  prayed  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  aud  sell  the  prop- 
erty under  the  direction  of  the  court.  A 
receiver  was  accordingly  appointed,  who 
sold  the  property,  and  now  holds  the 
proceeds  subject  to  the  order  of  the  court. 
As  a  defense  to  the  action,  the  attaching 
defendants  alleged  in  their  answer  tbat 
the  mortgage  was  given  without  con- 
sideration, nnd  was  executed  and  deliv- 
ered by  Kelleher  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  bis  cred- 
itors, and  the  said  defendants,  and  tbat 
the  same  was  fraudulent  and  void  as  to 
the  defendants  and  the  creditors  of 
Kelleher.  After  the  institution  of  the 
foreclosure  proceedings  a  number  of  other 
creditors  of  Kelleher  commenced  actions 
against  him,  in  which  writs  of  attach- 
ments were  issued  and  levied  on  the  same 
goods,  for  the  recovery  of  their  respective 
claims  and  demands,  several  of  whom,  by 


leave  of  the  court.  Intervened  in  the  fore- 
closure suit,  and  likewise  contested  tbe 
validity  of  tbe  mortgage.  On  September 
28,1890,  and  before  judgment  was  rendered 
against  him  in  any  of  these  actions, 
Kelleher  made  a  general  assignment  of  all 
his  property  for  the  benefit  of  his  cred- 
itors under  the  act  of  March  6, 1890.  An 
assignee  was  appointed,  who  duly  quali- 
fied, aud  thereafter  intervened  in  tbe  totvf- 
closure  suit,  and  asked  to  have  the  mort- 
gage declared  fraudulent  and  void  as  to 
the  creditors  of  Kelleher.  After  the  mak- 
ing of  the  assignment  a  motion  was  filed 
by  plaintiff  to  dissolve  tbe  attachments, 
which  motion  was  overruled,  and  tbe 
court  proceeded  to  try  the  case  upon  the 
issues  thus  raised.  Subsequent  to  tbe 
commencement  of  his  action  to  foreclose 
the  mortgage,  the  plaintiff,  Epbraim,  paid 
or  secured  the  payment  of  the  Schweltxer 
&  Co.  notes  described  in  the  mortgage. 
Upon  the  trial  the  court  gave  judgment  in 
favor  of  pjphraim,  and  against  Kelleher, 
for  the  sum  of  910,yl6  and  costs,  and  in 
favor  of  the  assignee  and  tbe  Interveners, 
and  against  tbe  plaintiff  for  their  costs. 
As  a  conclusion  of  law  from  the  facts 
found,  the  court  stated  tbat,  as  to  the 
assignee  and  creditors  of  Kelleher,  tbe 
mortgage  sued  on  was  fraudulent  and 
void,  and  that  tbe  proceeds  of  the  prop- 
erty in  the  hands  of  the  receiver  should  be 
delivered  to  the  assignee  as  assets  under 
the  assignment.  The  plaintiff  excepted 
to  all  the  conclusions  of  law  stated  by 
the  court,  except  that  which  stated  that 
the  plaintiff  was  entitled  to  judgntent 
against  the  defendants,  and  moved  the 
court  to  so  change  the  conclusions  of  law 
as  tr>  state  that  the  mortgage  should  be 
foreclosed  as  against  all  of  the  defendants. 
The  court  denied  tbe  motion,  and  tbe 
plaintiff  duly  excepted.  Judgment  was 
thereupon  entered  in  accordance  with  the 
conclusions  of  law  stated  by  the  court, 
and  the  plaintiff  appealed  to  this  court. 

Following  the  description  of  the  prop- 
erty, the  mortgage  recites.  In  substance, 
that  it  is  given  to  secure,  Indemnify,  and 
hold  harmless  the  mortgagee  from  all  lia- 
bility, loss,  or  damage  accruing,  directly 
or  indirectly,  by  reason  of  the  failure  or 
refusal  of  the  said  W.  T.  Kelleher  to  pay 
off  and  satisfy  the  whole  or  any  part  of 
the  amount  due  or  to  become  due  upon  all 
or  any  of  the  aforesaid  promissory  notes,  or 
upon  all  or  an.v  of  the  aforesaid  accounts,  or 
upon  all  or  any  of  the  claims  of  the  credit- 
ors of  the  original  firm  of  Kelleher  &  Co. 
for  whose  benefit  the  aforesaid  promissory 
notes  were  executed.  It  also  sets  forth 
the  fact  that  the  parties  thereto  bad  been 
partners;  that  the  firm  was  dissolved  by 
Kelleher  purchasing  the  Interest  of  Epbra- 
im, the  giving  of  the  notes  to  Schweiti- 
er  &  Co.  for  the  benefit  of  their  creditors, 
and  the  agreement  of  Kelleher  to  pay  the 
firm  ilabiiities.  The  mortgage  also  con- 
tains the  following  provisions :  "  And  it  is 
agreed,  if  the  mortgagors  shall  fail  to 
cause  said  promissory  notes,  nnd  each  of 
them,  to  be  duly  paid  off,  satisfied,  and 
canceled,  or  shall  fail  or  refuse  to  cause 
tlie  aforesaid  account  of  Schweitzer  &  Co. 
to  be  paid  off  and  satisfied,  or  shall  fail  or 
refuse  to  cause  the  aforesaid  account  in 


Digitized  by 


Google 


"Wash.) 


EFERAIM  V.  KELLEHEB. 


987 


favor  of  the  Merced  Wool  Mill  Company 
to  be  paid  off  and  8atl8fied,or  if  the  afore- 
said stock,  goods,  wares,  nierchnndlse, 
and  fixtures,  or  any  part  thereof,  shall  be 
levied  upon  by  any  writ  of  attachment, 
execution,  or  other  proceedings,  or  shall 
come  into  the  hands  of  any  sheriff,  as- 
siKnee,  receiver,  adaiinistrator,  executor, 
or  other  officer,  or  if  all  or  any  one  of  the 
aforesaid  promissory  notes  shall  fall  due 
and  remain  unpaid,  then,  and  in  that 
event,  the  mortgagee  maj*  immediately 
ta ke  possession  of  said  property,  goods, 
wares,  merchandise,  tlxtures,  book  ac- 
counts, and  promissory  notes,  using  all 
force  necessary  so  to  do,  and  may  immedi- 
ately proceed  to  sell  the  same,  in  the  man- 
ner provided  bylaw,  and  from  the  pro- 
ceeds may  pay  Che  whole  amount  due,  or 
thereafter  to  become  due,  upon  each  and 
all  of  the  aforesaid  x^roniissory  notes, 
and  upon  the  account  of  the  aforesaid 
Newball  Sons  &  Company,  and  upon  ac- 
count of  tb3Said  Merced  Woolen  Mill  Com- 
pany ;  and  also,  from  the  proceeds  afore- 
said, pay  and  satisfy  the  reasonable  costs 
and  expenses  of  selling  said  stock,  appro- 
priating the  proceeds  thereof  to  the  pur- 
poses aforesaid,  and  for  the  payment  of 
reasonable  and  proper  attorneys'  fees,  in 
the  sum  of  ten  per  cent,  of  the  amount  of 
tsaid  stock  so  taken  and  sold;  and,  fur- 
ther, that  In  the  event  that  the  mortgagee 
8liall  at  any  time  deem  himself  to  be  iii- 
Hecure  by  reason  of  the  failure  of  said  W. 
T.  Kelleherto  pay  and  satisfy  the  afore- 
said notes  and  accounts,  or  from  any 
other  cause,  then  the  said  Ephraim  shall 
have  the  right  to  take  possession  of  said 
property,  and  sell  the  same,  in  the  same 
manner,  for  the  same  purposes,  and  with 
the  same  power, as  hereinbefore  granted." 
No  provision  Is  made  in  the  instrument 
for  selling  the  mortgaged  goods  by  the 
mortgagor,  but  the  proof  shows  that  at 
the  time  the  mortgage  was  given  It  was 
understood  and  agreed  between  the  par- 
ties that  Kelleher  should  have  the  right 
to  sell  the  goods  in  the  usual  course  of 
trade,  and  use  part  of  the  proceeds  to  pay 
for  such  new  goods  as  might  be  required 
to  keep  up  the  stock,  and  to  defray  the  ex- 
penses of  conducting  the  business,  and  ap- 
ply the  balance  in  discharge  of  the  obliga- 
tion set  forth  in  the  mortgage. 

The  controlling  question  in  this  case  is 
whether  the  court  below  erred  in  ad- 
judging the  mortgage  in  question  fraud- 
ulent and  void  as  to  the  assignee  and 
the  creditors  of  the  mortgagor.  The  in- 
strument is  in  the  usual  form  of  indemnity 
mortgages.  It  shows  no  Infirmities  upon 
its  face,  and  was  executed  in  accordance 
with  the  provisions  of  the  statute,  and 
apparently  for  a  legitimate  purpose;  and, 
if  it  is  to  be  declared  invalid,  it  must  be 
either  by  reason  of  the  parol  agreement 
between  the  parties  at  the  time  of  Its  ex- 
ecution, whereby  the  mortgagor  was  per- 
mitted to  apiiropriatepartof  the  proceeds 
of  the  projierty  for  the  purposes  of  rpplen- 
tshing  the  stock  and  paying  the  expenses 
of  carrying  on  the  business,  or  because  the 
mortgage  was  given  and  received  for  the 
purpo.se  of  enabling  the  mortgagor  to  de- 
fraud his  other  creditors.  The  doctrine 
ihi  t  fraud  may  be  deduced,  as  a  legal  con- 


closion,  from  the  mere  retention  by  the 
mortgagor  of  the  property  mortgaged, 
can  have  no  application  under  our  law  of 
chattel  mortgages,  for  the  reason  that  by 
our  statute  the  mortgagor  is  the  owner 
of  the  property,  and,  unless  he  stipulates 
to  the  contrary,  is  entitled  to  the  posses- 
sion, even  after  default.  The  mortgage  is 
a  mere  lien,  by  virtue  of  which  no  title 
passes  or  can  pass  to  the  mortgagee,  ex- 
cept by  foreclosure  and  sale,  in  the  man- 
ner provided  by  la  w.  This  Is  the  plain  im- 
port of  the  provisions  of  chapterHl,  and  §§ 
61S,  fil9.  Code  1S.S1,  (1  Hill's  Code,  cc.  1-a. 
tit.  19,)  relating  to  mortgages  on  personal 
property ;  and,  the  mortgagor  in  this  ease 
having  a  right  to  the  possession  of  the 
mortgaged  goods,  no  presumption  of  fraud 
can  arise  from  the  fact  that  he  remained 
in  possession  until  the  levy  of  the  writs  of 
attachment.  This  proposition  does  not 
seem  to  be  disputed  by  the  respondents. 
Nor  is  it  claimed  that  the  mortgage  in 
controversy  would  have  been  rendered  in- 
valid by  an  agreement  or  provision  for 
the  sale  of  the  goods  by  the  mortgagor  in 
the  ordinary  course  of  trade,  provided  the 
proceeds  were  to  be  applied  exclusively  to 
the  payment  of  the  mortgage  debt.  Such 
a  mortgage  was  held  valid  in  the  case  of 
Langert  v.  Brown,  3  Wash.  T.  102,  13  Pac. 
Hep.  7U4,  and  we  feel  confident  that  no 
court  in  such  a  case  would  now  hold  the 
contrary  doctrine,  unless  controlled  by 
statute  or  bound  by  prior  decisions. 

But  the  respondents  contend  that  the 
fact  that  the  mortgagee  agreed  to  allow 
the  mortgagor  to  use  part  of  the  proceeds 
of  the  sales  to  purchase  additions  to  the 
stock,  and  to  pay  the  running  expenses 
of  the  business.  Invalidated  tlie  mortgage 
as  to  the  creditors  of  Kelleher;  andinsup- 
port  of  their  contention  they  cite,  among 
others,  the  case  of  Wineburgh  v.  Schaer, 
2  Wash.  T.  328,  5  Pac.  Rep.  299,  and  that 
of  Byrd  v.  Forbes.  3  Wash.  T.  318, 13  Pac. 
Rep.  715.  In  the  former  case  the  question 
of  the  validity  of  a  chattel  mortgage  was 
raised  upon  a  demurrer  to  the  answer 
which  alleged  that  the  mortgagor  re- 
tained possession  of  the  goods,  and  sold 
and  disposed  of  the  same  in  the  usual 
course  of  business,  and  applied  the  pro- 
ceeds to  his  own  use  and  benefit,  with 
the  knowledge  and  consent  of  the  mort- 
gagee; and  the  court  held,  upnn  the  facts 
as  admitted  by  the  demurrer,  that  the 
mortgage  was  void  as  to  the  creditors  of 
the  mortgagor.  But  in  so  holding  the 
court  did  not  attempt  to  express  its  own 
view  as  to  the  rule  that  should  govern  in 
determining  the  validity  of  such  Instru- 
ments, hut  followed  the  binding  decision 
of  the  supreme  court  of  the  United  States 
In  the  case  of  Robinson  v.  Elliott,  22  Wall. 
513.  In  delivering  the  opinion  of  the 
court,  TirnNER,  J.,  said:  "If  we  were  at 
liberty  to  do  so,  It  would  be  profitable  to 
take  np  these  cases,  [referred  to  by  coun- 
sel,] and  attempt  to  extract  from  them 
the  rule  upon  the  subject  that  seems  to  be 
most  consonant  with  sound  reason.  We 
are  stopped  on  the  threshold  of  the  inves- 
tigation, however,  by  an  authority  of 
such  weight  that  It  would  have  great 
force  with  the  court  of  any  state  wherw 
the  question   was  still  an  open  one;  and 
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that,  as  to  thia  cotirt,  la  binding  and  an- 
thorltative.  We  refer  to  the  decision  nttlie 
anpreme  court  of  the  United  Stat<>8ln  the 
case  uf  Boliiusun  v.  Elliott,  reported  In  22 
Wall.,  at  page  518.  It  waa  decided  in 
that  case,  by  the  un&nlmoua  voice  of  the 
fall  bencb,  that  acbattel  mortgage  upon  a 
Btock  of  goods  in  trade,  which  permita 
the  mortgagor  to  remain  in  posseBaion 
of  the  property,  and  in  ita  diaposltion  by 
Hale  in  dae  course  of  trade,  at  bla  discre- 
tion, until  the  maturity  of  the  debt  pur- 
porting to  be  aecured  by  it,  la  fraodulent 
and  void  aa  to  other  creditors,  withoot 
reference  to  the  bonn  Sdes  of  the  partiea. 
We  gather  from  the  opinion,  however, 
that  the  court  atrongly  doubted  If  the 
mortgage  would  be  invalid  In  case  the 
money  derived  from  the  aale  of  the  mort- 
gaged property  waa  applied,  and  was  un- 
derstood to  be  applied,  to  the  extinction. 
In  whole  or  In  part,  of  the  mortgage  debt. 
Thia  authority  must  govern  ua  in  the  de- 
clalnn  of  thin  case."  But  that  case  can 
hardly  be  regarded  as  an  authority  in 
support  of  the  contention  of  respondents, 
for  the  reaaon  that  lu  the  caae  at  bar  It 
doea  not  appear  that  the  mortgagor  waa 
authorized  by  the  mortgagee  to  apply 
the  proceeda  of  the  property  sold  to  hie 
own  use  and  benefit.  But  the  case  of 
Byrd  v.  Forbes,  to  some  extent  at  least, 
wonld  seem  to  support  the  claim  of  the 
respondenta,  and  waa  probably  relied  on 
as  authority  for  the  conclaaion  reached  by 
the  learned  judge  of  the  superior  conrt  in 
this  case.  In  that  case  It  waa  atipulated, 
amongotber  things, In  the  mortgage,  that 
'until  default  be  made  In  the  payment  of 
any  of  the  said  promissory  notes,  and  so 
long  aa  the  mortgagor  shall  keep  np  bla 
Btock  of  goods  BO  aa  to  be  good  and  ample 
security  for  the  payment  of  the  principal 
and  interest  of  the  aaid  promissory  notes, 
that  the  aaid  mortgagor  may  and  shall 
have  the  right  to  retain  possession  of  the 
mortgaged  property,  and  sell  and  dispose 
of  the  same  In  the  usual  course  of  his  re- 
tail business  and  trade,  or  in  job  lots  for 
the  Hole  use  and  benefit  of  mortgagee,  un- 
til the  aald  promissory  notes  are  fully 
paid,  and  aaid  mortgage  debt  la  folly  paid 
and  aatlstled."  And  the  court  held  that 
the  mortgage  was  void  for  indeflnlteness, 
and  as  being  a  fraud  on  creditors  of  the 
mortgagor.  It  was  observed  by  Chief 
Justice  GREENB.who  delivered  the  opinion 
of  the  court,  that  the  mortgage  tell  fairly 
within  the  principle  nndorlying  the  ease  of 
Bobluson  V.  Elliott,  22  Wall.  513.  But  It 
would  seem  thut  the  decision  of  the  court, 
In  Ita  application  of  the  doctrine  of  con- 
Htructive  fraud,  really  went  beyond  the 
underlying  prLieiple  In  the  case  of  Bobin- 
Bon  V.  Elliott;  for  in  thelattercase Mr.  Jus- 
tice Davis,  speaklngfor  the  court,  uaed  thia 
language:  "But  there  arefeatureaingralt- 
pd  on  this  mortgage  which  are  not  only  to 
the  prejudice  of  credltora.  but  which  show 
that  other  considerations  than  the  aeco- 
rity  of  the  mortgagees,  or  their  accommo- 
dation even,  entered  Into  the  contract. 
Both  the  possession  and  right  of  disposi- 
tion remain  with  the  mortgagors.  They 
are  to  deal  with  the  property  aa  their 
own,  aell  it  at  retail,  and  use  the  money 
thus  obtained    to  replenisb  their  stock. 


There  Is  no  covenant  to  account  with  the 
mortgagees,  nor  any  recognition  that  the 

groperty  la  sold  for  their  benefit.**  It  may 
e  reaaonably  inferred,  from  the  language 
above  quoted,  that  the  court  would  have 
sustained  the  mortgage  then  before  It  had 
the  features  apoken  of  not  been  Ingrafted 
on  it;  and  we  do  not  feel  certain  that  the 
court  would  have  held  the  mortgage  void 
in  the  caae  of  Byrd  t.  Forbes,  on  the  nn- 
thority  of  Boblnaon  v.  Elliott,  If  it  had  had 
before  it  the  late  case  of  Etberidge  v. 
Sperry,  189  D.  S.  266,  11  Sup.  Ct.  Bep.  565, 
in  which  that  case,  among  others,  is  re- 
viewed, and  ita  meaning  explained.  We 
therefore  do  not  consider  the  case  of  Byrd 
V.  Forbes  aa  abaolutely  aettllng  the  law 
of  this  state  upon  the  question,  and  we 
certainly  would  not  be  disposed  to  extend 
the  doctrine  there  laid  down,  even  if  we 
ahould  apply  it  to  a  like  ata  te  of  facta. 
Moreover,  we  venture  the  suggestion  that 
the  mortgage  under  consideration  In  that 
case  might  well  have  been  interpreted  aa 
showing  an  honest  Intention  on  the  part  of 
the  parties  to  It;  and.  It  that  be  true.  It 
could  hardly  be  said  to  be  void  as  matter 
of  law.  When  two  conatructlona  can  be 
given  to  a  written  Instrument,  one  making 
it  consistent,  and  the  other  Ineonaistent, 
with  honesty  and  falrnesa,  the  former 
ahould  be  adopted.  It  waa  aaid  by  C^mp- 
BBLU,  J.,  In  Oay  ▼.  BIdwell,  7  Mich.  519, 
to  he  a  cardinal  rnle  never  to  infer  a  dla- 
bonest  meaning  it  an  honest  one  Is  possi 
bie,  and  consistent  with  the  whole  tenor 
of  the  instrument.  This  Is  a  sound  and 
just  rule  of  construction,  and  furnishes  a 
safe  test  in  determining  the  validity  of 
chattel  mortgages.  The  tendency  of  the 
later  decisions  appears  to  be  against  de- 
claring these  instruments  fraudulent  In 
law,  unless  they  are  necessarily  so  upon 
their  face,  and  towards  leaving  the  ques- 
tion of  fraud  open  to  Investigation  as 
matter  of  fact :  and  this  would  seem  to  be 
not  only  consonant  with  reason,  but  in  ac- 
cord with  sound  policy. 

in  New  v.  Sailors,  114  Ind.  407,  16  N.  E. 
Bep.  609,  the  mortKBgor  was  anthorized 
by  the  terms  of  the  mortgage  to  retain 
the  possession  of  the  property  mortgaged, 
with  authority  to  sell  at  retail,  in  the  or- 
dinary course  of  trade.  There  was  no 
agreement  that  the  proceeds  should  be  ap- 
plied to  the  liquidaticm  of  the  mortgage 
debt,  nor  anything  to  show  an  agree- 
ment or  understanding  that  the  mortga- 
gor might  use  the  proceeds  for  nia  own 
benefit,  and  It  was  held  that  It  conld  not 
be  judicially  Interred  that  the  mortgnga 
was  made  with  fraudulent  Intent.  Si.'e, 
alao,  Fisher  v.  Syfera,  109  Ind.  514,  10  N. 
K.  Bep.  306;  McFadden  v.  Fritz,  90  Ind. 
590;  Morris  v.  Stern,  80  Ind.  227.  Audit, 
may  be  here  remarked  that  these  cases 
hold  the  contrary  doctrine  to  thnt  sup- 
posed to  obtain  In  Indiana  at  the  timptfis 
decision  in  the  case  of  Kobinson  v.  Elliott 
was  rendered;  and  as  the  federal  courts 
follow  the  decisions  of  the  highest  courts 
of  the  several  states  in  which  the  actions 
arise  In  determining  the  validity  of  chat- 
tel mortgages,  if  the  same  case  were 
again  before  the  supreme  court  of  the 
Dnited  States  it  would  in  all  probability 
be  decided  in  accordance  with  the  doctrine 
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of  tbe  Inillana  decisions  to  which  we 
have  referred.  See  EtheridKe  v.  Sparry, 
Bupra.  In  KanHas,  mortgnKes  with  Btlp- 
nlatlona  like  the  one  i)ef<>re  uh  have,  bo  far 
as  we  are  aware,  been  univpfflaliy  sua- 
tained,  If  made  In  good  faith.  In  WhItBon 
T.  GrifBB,  39  Kan.  211,  17  Pac.  Rep.  8U1,  a 
case  qnlte  parallel  with  this,  a  chattel 
mortgage  on  a  stock  of  goods  containing 
a  provision  tiiat  the  mortgagor  might 
retain  posseBSion  and  sell  the  property  in 
the  course  of  trade,  and  account  tor  the 
proceeds,  and  receive  out  of  such  proceeds 
the  expenses  of  operating  the  business,  to- 
gether with  compensation  and  the  means 
of  BubBistence  of  the  family  of  the  mort- 
gagor, during  the  continuance  of  the  bnsi- 
neBs,  was  upheld  and  sustained  by  the 
court;  and  the  earlier  decisiuns  of  that 
court  are  to  the  same  effect.  See  Frank- 
houser  v.  Ellett,  22  Kan.  127;  Howard  v. 
KohlflDg,  36  Kan.  357. 13 Pac.  Rep.  ,=^B6.  In 
Michigan,  as  in  Indiana,  tbe  question  of 
fraudulent  intent  is  declared  by  statute  to 
be  a  question  of  fact  for  the  determination 
of  the  Jury.  But  the  decisions  of  the  su- 
preme court  uf  that  state  discuss  the  ques- 
tion quite  as  much  upon  principle  as  with 
reference  to  the  statute,  and  we  Infer 
from  the  adjudged  cases  that  tbe  rulings 
of  the  court  would  have  been  the  same 
bad  no  statute  been  enacted  upon  tbe  sub- 
ject. In  the  leading  case  of  Oliver  v.  Ea- 
ton, 7  Mich.  108,  which  was  very  similnr  in 
point  of  fact  to  the  one  now  before  us,  the 
question  of  fraudulent  chattel  mortgages 
is  very  eshnustively  discussed,  and  the 
law  applicable  to  tbe  sabject  very  clearly 
and  forcibly  stated.  In  speaking  of  what 
instruments  are  void  upon  their  face,  and 
why  they  are  so,  the  court  said:  "The 
law,  where  an  instrument  contains  Illegal 
provislonH,  and  such  as  are  not  reconcila- 
ble, on  any  possible  hypothesis,  with  an 
honest  or  legal  intent,  declares  it  void 
upon  its  face,  because  no  evidence  could 
change  Its  character.  The  caseR  in  which 
this  absolute  and  unchangeable  presump- 
tion arises  are  not  numerous.  There  are 
other  cases  in  which,  upon  the  face  of  the  in- 
strument, a  statutory  presumption  arises 
which  is  only  prima  /iic/eevidence  of  fraud  ; 
and  there  are  still  more  cases  in  which  the 
whole  Illegality  charged  muRt  be  made  out 
by  extrinsic  evidence.  In  bothof  theclasses 
last  named  the  Jury  must  determine  all 
the  tacts."  And  in  the  same  case  the 
court  makes  this  pertinent  observation : 
"By  leaving  each  case  to  the  jury,  each  in- 
strument is  made  to  stand  upon  its  own 
actual  merits;  which  is  much  safer  in  ques- 
tions of  fraud  whose  manifestations  are 
Infinitely  various  then  the  adoption  of 
fixed  rules,  which  must  fail  to  meet  nu- 
merous cases."  See,  also.  Gay  v.  Bid  well, 
supra,  and  People  v.  Bristol,  36  Mich.  28. 
In  Iowa,  the  same  doctrine  has  been  main- 
tained by  an  unbroken  line  of  decisions 
for  more  than  a  quarter  of  a  century. 
Torbert  v.  Ha.vden.  lllowa,  435;  Hughes 
V.  Cory.  20  Iowa.  399;  Meyer  v.  Gage,  B5 
Iowa,  e06,  22  S.  W.  Rep.  S92:  Meyer  v.  Ev- 
ans, 66  Icwa,  179,  23  N.  W.  Rep.  .sse. 

In  the  latter  case,  by  the  terms  of  the 
instrument  the  mortgagor  reserved  the 
right  to  sell  the  stock  of  goods  at  retail, 
in  the  ordinary  course  of  trade;  and  there 


was  a  parol  understanding  that  tbe  mort- 
gagor should  keep  up  tbe  stock,  and  that 
the  expenses  of  carrying  on  the  business 
should  be  paid  out  of  the  proceeds  of  the 
sales;  and  there  was  no  provision  In  the 
mortgage,  nor  any  parol  agreement  that 
any  portion  of  the  proceeds  of  the  sales 
should  be  applied  on  the  mortgage  debt, 
but  by  the  terms  of  the  mortgage  the 
mortgagee  had  tbe  right  at  any  time  to 
take  poBsession  of  the  property  and  sell 
the  same  for  the  satisfactiou  of  the  debt. 
And  it  was  held  that  the  validity  of  the 
mortgage  depended  upon  the  good  faith 
of  the  parties  to  the  transaction.  In 
Etheridge  v.  Sperry,  supra,  the  Iowa  de- 
cisions above  cited  are  referred  to,  and 
the  doctrine  held  by  them  approved.  In 
that  case  the  question  to  be  determined 
was  whether,  as  matter  of  law,  a  mort- 
gage given  by  a  merchant  on  his  stock  of 
goods  to  secure  debts  not  yet  due,  which 
upon  Its  face  had  no  imperfections,  con- 
tained no  reservations  for  the  benefit  of 
the  mortgagor,  and  was  apparently  only 
for  the  security  of  the  mortgagee,  and 
gave  him  full  power  to  take  possession  on 
default  in  payment,  or  on  any  misconduct 
of  the  mortgagor,  or  whenever  he  pleased, 
was  invalidated  l)y  tbe  fact  of  a  parol  un- 
derstanding, at  the  time  ot  its  execution, 
that  tbe  mortgagor  might  use  the  pro- 
ceeds of  his  sales  to  Bupport  hlmseir,  and 
to  keep  up  the  stock  by  purcbuBCR,  apply- 
ing all  ot  the  surplus  to  the  mortgage 
debt,  or  whether  such  an  agreement  was 
simply  to  be  taken  into  conslderatiun,  to- 
gether with  the  other  circumstances,  as 
bearing  upon  the  question  of  good  faith 
of  the  parties.  The  supreme  court  of 
Iowa  held  the  mortgage  valid,  and  an  ap- 
peal was  prosecuted  to  the  supreme  court 
of  the  United  States.  The  plaintiff  in  er- 
ror relied  on  the  cases  of  Bank  v.  Hunt, 
11  Wall.  391 ;  Robinson  v.  Elliott,  22  Wall. 
513;  and  Means  v.  Dowd,  128  U.  8.  2r3,  9 
Sup.  Gt.  Rep.  65, — all  cited  by  tbe  respond- 
ents in  this  case, — as  sustaining  his  con- 
tention that  the  instruments  were  invalid 
in  law.  And  in  reference  to  those  cases 
Mr.  Justice  Brewkk,  in  delivering  tbe 
opinion  ot  the  court,  said:  "While  there 
are  some  points  of  similarity  between 
each  of  those  cases  and  this,  and  while 
there  are  observations  in  the  opinions  filed 
in  them  pertinent  and  correct  with  refer- 
ence to  the  special  facts,  which.  If  discon- 
nected from  those  facts  and  applied  here, 
might  seem  authoritative,  yet  there  are 
clear  and  sufficient  reasons  why  neither 
the  decisions  nor  the  opinions  should  con- 
trol this  case."  After  referring  to  the 
facts  appearing  in  each  of  those  cases, 
and  fully  explaining  the  intent  and  mean- 
ing of  the  case  of  Robinson  v.  Elliott,  the 
court  proceeded  to  say:  "In  neither  ot 
those  cases  is  it  affirmed  that  a  chattel 
mortgage  on  a  stock  ot  goods  Is  necessari- 
ly invalidated  by  tbe  fact  that  either  in 
the  mortgage  or  by  parol  agreement  be- 
tween the  parties  the  mortgagor  Is  to  re- 
tain possession  with  the  right  to  sell  the 
goods  at  retail.  On  the  contrary,  It  is 
clearly  recognised  in  them  that  such  an  in- 
strument is  valid,  not  wiThstanding  these 
Htipnlations,  if  it  appears  that  the  sales 
were  to  befor  the  benefit  ot  tbe  mortgagee. 
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What  was  meant  was  that  sach  an  in* 
atrument  should  not  be  used  to  enable  the 
mortpragnr  to  continue  in  tiuslness  as 
theretofore,  with  fuli  control  of  the  prop- 
erty- and  business,  and  appropriating  to 
hiniseif  the  beneflts  thereof,  and  all  tlie 
-while  holding  t lie  instrument  as  a  shield 
against  the  attacks  of  unsecured  ci-edit- 
ors."  In  determining  the  question  before 
it  the  court  accepted  the  law  of  Iowa  up- 
on the  subject,  as  settled  by  the  decisions 
of  the  supreme  court  of  that  state,  as  de- 
cisive, and  accordingly  held  the  mortgages 
in  controversy  valid.  The  concluding 
portion  of  the  opinion  Is  devoted  to  a 
discussion  of  the  question  upon  general 
principles,  without  special  reference  to 
local  decisions;  and,  as  It  Is  the  latest  ex- 
pression of  the  views  of  the  court  upon 
■he  subject  to  which  our  attention  has 
been  directed,  we  feel  fully  warranted  in 
quoting  it  at  length.  It  is  us  follows: 
"  Indeed,  if  this  were  an  open  question,  we 
could  not  be  blind  to  the  fact  that  the  ten- 
dency of  this  commercial  age  Is  towards 
increased  facilities  in  the  transfer  of  prop- 
'?rty.  and  to  uphold  such  transfers  so  far 
;is  they  are  made  in  good  faith  ;  and  it  is 
:it  least  worthy  of  thought  whether  the 
rulings  made  by  the  supreme  court  of 
Iowa  do  not  tend  to  make  chattel  mort- 
;};ages  more  valual>le  for  commercial  pur- 
poses, without  endangering  the  rights  of 
unsecured  creditors.  The  law  now  gen- 
erally requires  a  record  of  all  such  instru- 
ments, and  that,  like  the  recording  of  a 
real  estate  mortgage,  gives  notice  to  all 
parties  interested  of  the  fact  and  extent 
of  incumbrauces.  Why  should  a  transac- 
tion like  this  be  condemned  If  made  in 
good  faith,  and  to  secure  an  honest  debt? 
The  owner  of  a  stock  of  goods  may  make 
an  absolute  sale  of  them  to  his  creditor 
in  payment  of  a  debt.  If  an  absolute, 
why  not  a  conditional,  sale,  with  such 
conditions  as  he  and  his  creditor  may 
agree  upon?  As  between  the  parties, 
no  court  would  question  this  right  or  re- 
fuse to  enforce  the  conditions.  The  inter- 
ests of  tlie  general  public  are  not  preju- 
diced by  any  such  transaction  between 
debtor  and  creditor.  Indeed,  they  are 
rather  promoted  by  any  arrangement  un- 
der which  the  mortpiagor  can  continue  in 
business,  for  in  ninety-nine  cases  out  of  a 
hundred  the  taking  of  possession  by  a 
creditor  results  in  closing  the  business, 
and  turning  the  debtor  out  of  employ- 
ment. The  only  parties  who  can  claim  to 
be  Injuriously  affected  are  unsecnred  cred- 
itors. But  they  are  notified  by  the  record 
<jf  the  exact  relations  between  the  mort- 
gagor and  mortgagee,  and  surely  subse- 
quent creditors  have  no  right  to  com- 
plaiu  if  these  deal  with  the  mortgagor 
with  full  knowledge  of  such  relatitjns. 
Existing  creditors  may,  of  course,  chal- 
lenge the  good  faith  of  the  transaction ; 
l)ut,  if  they  cannot  disturb  an  absolute 
sale  when  made  in  good  faith,  wh3'  should 
they  be  permitted  to  challenge  a  condi- 
tional one,  if  made  in  like  good  faith? 
The  fact  that  fraudulent  relations  are 
l>os8ible  is  hardly  a  sutficient  reason  for 
«lenounclng  transactions  which  are  not 
fraudulent.  So,  if  the  question  were  open 
or  a  new  one,  unaffected  by  any  settled 


law  of  the  state,  we  Incline  to  the  opinion 
that  the  question  is  not  one  of  law,  so 
much  as  it  is  one  of  fact  and  good  faith, 
and  that  the  decision  of  the  supremecourC 
of   Iowa  rests  on  solid  principles.  " 

While  the  decisions  of  the  courts  of  tbe 
various  states  on  this  subject  are  irrecon- 
cilably In  conflict,  it  seems  to  us  that  the 
rule  adopted  In  the  foregoing  decisions 
not  only  rests  on  sound  principles,  bnt  is 
dictated  by  wisdom  and  justice.  It  jh 
claimed,  however,  by  the  learned  counsel 
for  respondents,  that  this  mortgage  is 
fraudulent  in  fact,  if  not  in  law.  But  we 
have  carefully  examined  all  the  testimony 
in  the  case,  and  we  are  not  convinced  by 
tlie  evidence  that  appellant  was  actuated 
in  accepting  this  mortgage  by  any  other 
motive  than  a  desire  to  secure  Indemnity 
from  liability  upon  the  debts  therein  set 
forth.  From  the  evidence  before  us  there 
can  be  no  doubt  of  appellant's  liability 
up(m  tbe  notes  and  accounts  mentioned  in 
the  mortgage,  or  that  Kelleher,  in  con- 
sideration of  appellant's  interest  in  tbe 
firm  of  Kelleher  &  Co.  at  the  time  of  its 
dissolution,  promised  and  agreed  to  pay 
the  notes,  and  to  Indemnify  appellant 
against  all  liability  thereon,  and  all  loss 
or  damage  resultinK  therefrom;  and  the 
fact  that  Kelleher  was  indebted  to  others 
at  the  time  the  mortgage  was  given  did 
not  render  the  transaction  fraudulent. 
There  is  nothing  in  onr  statutes  prevent- 
ing a  debtor,  even  in  failing  circumstan- 
ces, from  preferring  one  creditor  over  an- 
other in  paying  bis  debts.  Nor  Is  It  illegal 
for  one  creditor  to  take  security  from  his 
debtor,  though  others  may  thereby  be 
prevented  from  collecting  their  claims,  if 
the  transaction  is  entered  into  solely  for 
the  purpose  of  security,  and  not  tor  the 
purpose  of  aiding  tbe  debtor  to  defraud 
his  other  creditors. 

While  conceding  that  tbe  assignee  of 
Kelleher  was  properly  permitted  by  the 
court  to  intervene  in  the  foreclosure  pro- 
ceeding, it  is  contended  by  appellant  that 
the  court  erred  in  permitting  certain  at- 
taching creditors  to  so  intervene,  and 
that  the  court  further  erred  In  refusing  to 
strike  out  the  complaints  of  the  interven- 
ers, alter  the  assignment,  for  the  alleged 
reason  that  the  attachments  were  dis- 
solved by  force  of  the  assignment  law 
of  March  6, 1890,  and  that  a  mere  creditor 
at  large  had  no  legal  right  to  Intervene 
for  the  purpose  of  contesting  the  validity 
of  the  mortgage.  But  if  we  concede  that 
the  attachments  were  discharged  by  Kel- 
leher's  assignment  for  the  benefit  of  bii 
creditors,  after  levy  but  before  judgment, 
and  that,  generally,  a  creditor  at  large 
cannot  Intervene  in  such  an  action,  we  are 
nevertheless  of  the  opinion  that  these 
creditors  were  authorized  by  section  1997 
(Code  of  18S1)  to  contest  the  right  of  ap- 
pellant to  foreclose  the  mortgage,  which 
was  all  they  undertook  to  do.  They 
asked  no  affirmative  relief  whatever,  but 
simply  that  the  instrument  be  declared  in- 
valid as  to  them. 

From  all  the  facts  in  this  case,  we  are 
satisfied  that  this  mortgage  was  valid  be- 
tween the  parties  when  made,  and  we  are 
nut  satisfied  that  it  was  rendered  invalid 
by  any  subsequent  conduct  of  the  parties. 
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We  are  therefore  conatralned  to  conclude 
thHt  the  court  erred  in  hoIdInK  the  instrn- 
ment  void  as  to  reapondents.  But  we 
think  the  mortSBKc  should  notbedeclnred 
a  Hen  for  the  whole  amount  of  the  judg- 
uient  rendered  In  favor  of  appellant.  Ac- 
cordlne  to  itH  own  Rhowlns,  he  paid  the 
three  notes  mentioned  in  the  inortgaKe, 
amonntlng  to  $9,401.80,  by  giving  bis  bond 
for  fOOO  of  that  sum,  and  paying  or  secur- 
ing the  remainder,  which  is  f8.501.40,  at 
the  rate  of  70  cents  on  thedollar, Including 
the  expenses.  The  whole  sum  actually 
paid  on  the  notes  by  bim  by  reason  of  the 
default  of  Kelleher  amounts  to  96,850.98, 
which,  added  to  the  accounts  for  which 
he  t>ecame  responsible,  makes  the  aggre- 
gate sum  of  $7,615.98.  From  this  should 
be  deducted  the  sum  of  $400,  received  by 
him  from  Kelleher  oat  of  the  proceeds  of 
the  mortgaged  goods.  This  leaves  the 
sum  of  $7,215.98  as  the  amount,  exclusive 
of  the  attorneys'  fees  provided  for  in  the 
mortgage,  and  costs,  for  which  the  mort- 
gage should  be  declared  a  lien.  We  have 
Included  do  interest,  for  the  reason  that 
we  have  discovered  no  evidence  showing 
that  any  was  paid.  The  judgment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  jailg- 
ment  for  plaintiff,  and  against  defendant 
W.  T.  Kelleher.  for  said  sum  of  $7,215.98, 
together  with  10  per  cent,  of  said  sum  as 
attorneys*  fees,  and  for  costs,  and  a  de- 
cree foreclosing  said  mortgage  Hen,  and 
applying  the  proceeds  of  said  mortgaged 
property  to  the  satisfaction  of  said  Jadg- 
raent  and  decree. 

HoTT,  Stiles,  Scott,  and  Dunbab,  JJ., 
concur. 


State  ex  rel.  Wiesrnthal  r.  Dbn.ny  et  al. 

(Supreme  Cowrt  of  Watihtngton.    April  8, 1893.) 

CiTi  CttiJiTBB— Amendments — Pcblication— 

Election— ScKPiciENCT  of  Vote. 

».  The  charter  of  the  city  of  Seattle,  art.  20, 
S  1,  provided  that  amendments  thereto  mif;ht  be 
proposed  in  either  house  of  the  city  council,  and 
that,  if  agreed  upon  by  three  fifths  of  the  mem- 
bers of  each  house,  they  should  be  published  for 
10  consecutive  days  In  the  city  official  newspa- 
pers, and  should  thereafter  be  a^ain  submitted  to 
each  house  of  the  city  council  forpassage.  Upon 
passage  by  the  council,  and  approval  by  the 
mayor,  they  were  to  be  submitted  to  the  electors, 
etc.  Held,  that  upon  the  second  submission  to 
the  conocil  the  amendments  might  be  amended 
by  either  house,  and  passed  as  amended,  with- 
out further  publication. 

2.  Said  charter  further  provides  that  if  there 
were  mora  than  one  amendment  the  same  should 
be  submitted  to  the  electors  of  the  city  in  such 
manner  that  they  might  vote  for  or  against  each 
amendment,  and  that  each  amendment  should  be 
published  for  at  least  80  days  next  preceding 
such  election  in  tbe  city  ofBcial  newspapers. 
HsUl,  that  it  was  immaterial  that  the  final  pub- 
lication for  SO  days  was  made  in  tbe  form  of  17 
consolidated  propositions,  as  they  passed  the 
council,  and  that  the  notice  of  election  and  bal- 
lots purported  to  split  up  the  same  so  as  to  re- 
quire 37  expressions  of  opinion  bv  the  voter. 

8.  Since  Const  art.  11,  i  10,  provides  that 
saoh  proposed  amendments  shall  l>e  submitted  to 
the  electors  at  any  general  election,  and  ratified 
by  a  majority  ox  the  qualified  voters  "voting 
thereon,"  a  majority  in  favor  of  the  amendments 
of  tbe  voters  voting  for  and  against  tbe  same  is 
safflcient  to  ratify  tbem,  notwithstanding  that  tbe 


city  charter  provides  that  they  shall  be  ratified 
by  a  majority  of  tbe  voters  "voting  thereat. " 

Appeal  from  superior  court.  King  coun- 
ty: I.  J.  LicuTENBEiio,  Judge. 

Alandamus  by  the  state  of  Washington, 
on  the  relation  of  V.  P.  WIesenthal, 
against  D.  T.  Denny  and  others.  From  a 
judgment  for  respondents,  relator  appeals. 
Affirmed. 

Edgar  Lemtnua  and  Junius  Rochester, 
for  appellant.  Geo.  Don  worth,  Corp. 
Counsel,  and  Battle  <6  Shipley,  for  re- 
spondents. 

Stii.es,  J.  The  constitution,  art.  11,  j 
10,  provides  that  the  freeholders'  charter 
of  any  city  of  the  first  class  may  be  amend- 
ed "by  proposals  therefor  submitted  by 
the  legislative  authority  of  such  city  to  the 
electors  thereof  at  any  general  election, 
after  notice  of  said  submission,  published 
as  above  specltied,  [Wade  v.  Clt.v  of  Ta- 
coma,  (Wash.  St.)  29  Pac.  Kep.983,]  and 
ratified  by  a  majority  of  the  qualified  elect- 
ors voting  thereon."  Subdivision  38,  § 
520,  Gen.  St.,  contains  the  only  legislative 
reference  to  such  amendment,  by  enumer- 
ating as  amongthe  express  powers  of  such 
cities  the  power  "to  provide  In  their  re- 
spective charters  for  a  method  to  propose 
and  adopt  amendments  thereto. "  Section 
1  of  article  20  of  the  charter  of  the  city  of 
Seattle  is  as  follows:  "Section  1.  Any 
amendment  or  amendments  to  this  char- 
ter may  be  proposed  in  either  house  of  the 
city  council,  and,  it  the  same  shall  be 
agreed  to  by  not  less  than  three  fifths  of 
the  members  of  each  house,  such  proposed 
amendment  or  amendments  shall  be  en- 
tered upon  the  journal  of  each  house,  with 
the  yeas  and  nays  of  each  house  thereon, 
and  shall  for  ten  consecutive  days,  exclud- 
ing Sundays,  beginning  with  Are  days 
next  afterthe  passage  thereof,  bepublished 
in  the  city  offlcial  newspapers,  and  shall, 
not  less  than  sixty  uor  more  than  ninety 
days  after  the  first  publication,  be  again 
submitted  to  each  house  of  the  city  coun- 
cil for  passage,  and  pursue thesemecourse 
before  the  council  and  mayorasis  pursued 
by  any  ordinance;  and  if  upon  such  resub- 
mission the  same  be  agreed  to  again  In 
each  house  by  not  less  than  three  fifths  of 
the  members  thereof,  und  be  not  returned 
by  the  mayor  with  his  objections,  or  be 
passed  notwithstanding  his  objections, 
by  not  less  than  two  thirds  of  such  mem- 
bers, such  proposed  amendment  oramend- 
ments  shall  be  submitted  to  the  qualified 
voters  of  the  city  for  their  ratification  at 
the  next  general  election,  or  at  a  special 
election  to  be  called  for  the  purpose  by 
the  city  council  before  such  general  election  ; 
and  if  at  said  election  a  majorit.v  of  the 
lawful  voters,  voting  thereat,  shall  by 
their  votes  ratify  any  amendment  so  sub- 
mitted, the  same  shall  become  a  part  of 
the  city  charter,  and  shall,  five  days  after 
snch  election,  be  liy  the  mayor,  in  procla- 
mation published  in  the  city  offlcial  news- 
papers, proclaimed  a  part  thereof:  pro- 
vided, that  If  more  than  one  amendment 
be  submitted  the  same  shall  be  submitted 
to  the  voters  at  said  election  in  such  man- 
ner that  they  may  vote  for  or  against 
each  amendment  separately,  and  that  the 
city  council  shall  cause  every  amendment 
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tbat  Is  to  be  aubmltted  to  be  published  for 
at  leaat  thirty  days  (excluding  Sundays) 
next  precedlne  such  election  in  the  city 
ofnclal  newspapers."  Section  1,  art.  4,  of 
the  charter  provides:  "That  the  legisla- 
tive power  of  the  city  of  Seattle  shall  be 
vested  in  a  mayor  and  a  city  council, 
which  shall  consist  of  two  bouses,  namely, 
the  board  of  aldermen  and  a  house  of 
delegates."  Section  13 of  said  artlcle4pro- 
vides,  among  other  things :  "  Every  legis- 
lative act  of  said  city  shall  be  by  ordi- 
nance. •  •  •  Any  ordinance  may  orig- 
inate in  either  house,  and,  when  it  shall 
have  passed  one  house,  it  may  be  passed, 
nmenderi,  or  rejected  in  the  other." 

In  August,  1891,  the  said  city  council  ap- 
pointed a  commission,  composed  of  citizens 
and  business  men  of  said  city,  to  frame 
and  submit  to  it  propositions  for  amend- 
ing the  city  charter  in  such  particulars  as 
they  might  suggest;  and,  in  accordance 
with  sucii  request,  said  propositions  were 
framed  and  submitted  to  the  council.  On 
October  -30, 1891,  the  said  proposed  amend- 
ments, numbered  1  to  19,  were  first  pro- 
posed in  the  house  of  delegates,  and 
proceedings  were  thereupon  had,  resulting 
in  the  passage  ol  the  same  by  said  house 
of  delegates.  Thereafter  the  board  of  al- 
dermen duly  passed  the  same.  Proposed 
amendment  No.  2  is  the  principal  subject- 
matter  of  this  suit,  and  the  same,  as  pro- 
posed to  the  city  council,  and  as  passed 
and  published,  is  as  follows:  "Proposed 
amendment.No.  2.  A  proposition  to  amend 
sectionn  three,  (3,)  five,  (.5,)  and  seven  (7) 
of  article  4  of  the  freeholders'  charter, 
adopted  October  1, 1890:  Besolved,  that 
section  3  of  article  4  of  the  freeholders' 
charter  be  amended  so  as  to  read  as  fol- 
lows: 'Sec.  3.  At  the  general  election  in 
1892,  there  shall  be  elected  in  each  wnri]  in 
the  city  one  member  of  the  board  of  alder- 
men and  one  member  of  the  house  of  dele- 
gates. At  the  general  election  of  1892  the 
five  members  of  the  board  of  aldermen  re- 
ceiving the  greatest  number  of  votes  shall 
bold  office  for  four  years,  and  the  other 
four  for  two  years,  and  tn  the  case  of  a  tie 
vote  the  length  of  the  terms  shall,  at  the 
first  session,  and  before  transacting  any 
other  business,  be  determined  by  lot.  At 
each  subsequent  general  municipal  elec- 
tion, enough  aldermen  shall  be  elected 
from  the  respective  wards  to  succeed  those 
whose  terms  are  about  to  expire,  and  the 
aldermen  so  elected  shall  hold  otlice  for 
four  years.  The  members  elected  to  the 
house  of  delegates  shall  each  hold  office 
two  years.  Each  member  of  either  bouse 
shall  farther  hold  ofHce  until  his  successor 
is  elected  and  qualified.  Each  member  of 
the  city  council  shall  have  an  annual  sal- 
ary of  three  hundred  dollars,  to  be  paid 
monthly:  provided,  that  after  the  popula- 
tion of  the  city  shall  have  reached  the 
number  of  seventy-five  thousand,  as  de- 
termined by  anyofficiaicensus,  such  salary 
shall  be  the  sum  of  six  hundred  dollars  per 
annum,  payable  annually.  A  deduction  of 
five  dollars  shall  be  made  from  each  mem- 
ber's salary,  who  shall  be  absentfrom  any 
meeting  of  his  respective  house,  unlesssaid 
member  shall  certify  on  Ills  honor  that 
said  absence  was  caused  by  illness  or  un- 
avoidable absence  from  the  city  at  tbe 


time  of  tbe  meeting.*  Reaolved,  tbat  see- 
tion  5  of  article  4  of  tbe  freeholders'  char- 
ter be  amended  so  as  to  read  as  follows : 
'Sec.  5.  No  member  of  either  house  shall 
hold  any  other  municipal  office,  or  be  an 
employe  of  the  city  or  of  either  of  said 
houses,  or  be  interested  in  any  contract 
with  the  city,  or  with  or  for  any  depart- 
ment, institution,  board,  officer,  agent,  or 
employe  thereof.  Each  member,  upon 
taking  office,  shall  malce  and  file  In  tbe  of- 
fice of  the  city  cleric  an  oath  that  be  will 
faithfully  comply  with  and  abide  by  all 
the  requirements  of  this  section;  and  the 
violation  of  any  of  the  provisions  of  this 
section  shall  worI<  a  forfeiture  of  his 
membership,  and  warrant  his  expulsion 
from  tbe  house  to  which  he  belongs.'  Re- 
solved, tbat  section  7  of  article  4  of  the 
freeholders'  charter  be  amended  so  as  to 
road  as  follows:  'Sec.  7.  The  boaae  shall 
meet  In  separate  chiimber.  A  majority  of 
either  house  shall  constitute  a  quorum, 
but  a  less  number  may  adjourn  from  day 
to  day,  or  till  the  time  of  the  next  regular 
meeting,  and  may  compel  the  attendance 
of  absent  members  in  such  manner  and 
under  such  penalties  as  each  bouse  shall 
prescribe  for  itself.  A  qnorum  ofeacbof 
the  two  bouses  of  tbe  city  council,  as- 
sembled in  joint  convention,  shall  he  a 
quorum  of  a  joint  convention  of  tbe  city 
council. '"  Tiiere  were  nineteen  of  these 
proposed  amendments,  of  which  Noh.  4 
and  17  failed  to  pass  the  second  considera- 
tion of  the  council,  and  were  not  sab- 
niltted  in  any  form.  A  part  of  the  others, 
without  any  amendment  or  alteration 
thereof  being  made,  passed  each  house  up- 
on such  reconsideration,  while  several  of 
them.  Including  No.  3,  upon  such  reconsid- 
eration wore  amended  by  the  council,  and 
as  amended  they  passed  each  house,  and 
all  the  requirements  of  section  1,  art.  20, 
were  complied  with  In  passing  the  same, 
as  amended. 

The  fact  that  amendment  No.  2  was 
amended  upon  such  reconsideration  with- 
out again  having  l>een  published  as  is  re- 
quired upon  the  original  introduction  or 
proposal  of  tbe  same  In  the  city  council, 
constitutes  the  first  objection  to  the  valid- 
ity thereof,  ruined  by  the  relator.  Pro- 
posed amendment  No.  2,  as  passed  as 
amended  upon  such  reconsideration,  is  as 
follows:  "Proposed  amendment  No.  2  .\ 
proposition  to  amend  sections  2,  3,  5,  and 
7  of  article  4  ol  the  freeholders'  charter, 
adopted  October  1,  A.  D.  1890.  Resolved, 
that  section  2  of  article  4  be  amended  so 
as  to  read  as  follows:  'Sec.  2.  Tbe  board 
of  aldermen  and  tbe  house  of  delegates 
shall  each  consist  of  as  many  members  as 
there  are  wards  in  the  city;  one  memtMir 
of  each  house  to  be  elected  from  each 
ward.'  Resolved,  tbat  section  8  of  article 
4  of  the  freeholders' charter  be  amended  so 
as  to  read  ns  follows:  'Sec.  S.  At  the  gen- 
eral election  in  1892,  there  shall  be  elected 
nine  members  of  the  board  of  aiderraea, 
and  there  shall  be  elected  iu  each  ward  one 
member  of  tbe  house  of  delegates:  provid- 
ed, tbat  in  case  of  the  adoption  of  this 
proposed  amendment  the  person  receiving 
the  highest  number  of  votes  for  delegate 
at  said  general  election  iu  March,  1892, 
shall  be  entitled  to  qualify  as  said  dele> 
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Kate.  At  the  general  election  in  1S92  the 
five  membera  of  the  board  of  aldermen  re- 
celvinfc  the  greatest  number  of  votes  shall 
bold  oflSce  for  four  years,  and  the  others 
for  two  years,  and  In  case  of  a  tie  vote  the 
lenstb  of  the  terms  shall  at  the  first  ses- 
sion, and  before  tranpacting  any  other 
biiHlness,  be  determined  by  lot.  At  each 
Bubseqnent  general  municipal  election,  one 
delegate  shall  be  elected  from  each  ward, 
and  enooKh  aldermen  shall  beelected  from 
the  respective  wards  to  succeed  those 
whose  terms  are  about  to  expire,  and  the 
adermen  so  elected  shall  each  bold  office 
for  four  years.  The  members  elected  to 
tbe  bouse  of  delegatesshalleach  hold  office 
two  years.  Each  member  of  either  house 
shall  further  hold  office  nntll  his  successor 
Is  elected  and  qualified.  Each  member  of 
the  city  council  shall  have  an  annual  sal- 
ary of  three  hundred  dollars,  to  be  paid 
monthly:  provided,  that  after  the  popula- 
tion of  the  city  shall  have  reached  the 
number  of  seventy-five  thousand,  as  de- 
termined by  any  oflicial  census,  such  sal- 
ary shall  be  the  sum  of  six  hundred  dollars 
per  annum,  payable  monthly.  A  deduc- 
tion of  five  dollars  shall  bemadefrom  each 
member's  salary  who  shall  be  absent  from 
any  meeting  of  his  respective  house,  un- 
less said  member  shall  certify  on  his  honor 
that  said  absence  was  caused  by  Illness 
or  unavoidable  absence  from  the  city  at 
tbe  time  ol  the  meeting.'  Resolved,  that 
section  5  of  article  4  of  the  freeholders' 
charter  be  amended  no  as  to  read  as  fol- 
lows: 'Sec.  5.  Nn  member  of  either  house 
shall  hold  any  federal,  state,  or  other 
municipal  office,  or  be  an  employe  of  the 
city  or  either  of  said  bouses,  or  be  interest- 
ed in  any  contract  with  tbe  city  or  with 
or  for  any  department,  institution,  board, 
officer,  agent,  or  employe  thereof.  Each 
member  on  taking  office  shall  make  and 
file  in  the  office  of  the  city  clerk  an  oath 
that  be  will  faithfully  comply  with  and 
abide  by  all  the  requirements  of  this  sec- 
tion; and  tbe  violation  of  any  of  tbe  pro- 
visions of  this  section  shall  work  n  for- 
feiture of  his  membership,  and  warrant  his 
expulsion  from  the  house  to  which  he  be- 
longs.' Resolved,  that  section  7  of  article 
4  of  tbe  freeholders'  charter  be  amended 
so  as  to  read  as  follows:  'Sec.  7.  The 
bouse  shall  meet  in  separate  chamber.  A 
ranjority  of  either  bouse  shall  constitute 
a  quorum, but  a  less  number  may  adjourn 
from  day  to  day,  or  till  tbe  time  of  the 
next  retfular  meeting,  and  may  compel 
the  attendance  ol  absent  members  in  such 
manner  and  under  such  penalties  as  eacb 
house  shall  prescrlbA  for  itself.  A  quorum 
of  each  nf  tbe  two  houses  of  the  city  coun- 
cil, assembled  in  joint  convention,  shall  be 
u  quorum  of  a  joint  convention  of  the  city 
council."* 

The  relator  wns  acandldate  In  the  third 
ward  for  the  office  of  delegate  to  the  house 
of  delegates,  at  the  annual  election  held 
March  8,  1892;  and  under  section  3,  art.  4, 
of  tbeexistingcharter,  he  would  have  been 
entitled  to  be  declared  elected,  ns  he  re- 
ceived the  second  highest  number  of  votes 
cast  for  that  office  in  his  ward.  But  he 
has  been  refuned  thedeclaration  of  biselec- 
tioii,  beuanse  it  has  been  ascertained  and 
declared  that  the  proposed  amendments 
v.29p.no.]3— C3 


of  sections  2  and  3  of  article  4  were  carried 
at  the  same  election,  whereby,  tbe  number 
of  delegates  l>eing  reduced  to  one  only 
from  each  ward,  only  the  candidate  receiv- 
ing the  highest  number  of  votes  was  to  bo 
declared  elected.  Of  this  action  he  com- 
plains, and  sought  by  mandamus  in  the 
superior  court  to  compel  the  declaration 
of  his  election  at  the  hands  ol  the  canvass- 
ing officers,  for  the  reason,  as  he  alleged, 
that  the  said  amendments  were  not  law- 
fully adopted.  The  wandumas  was  re- 
fused, and  he  appeals. 

The  first  objection  taken  by  relator  is 
that  after  the  first  passage  of  the  proposed 
amendment  as  "Proposed  Amendment 
No.  2"  by  tbe  council,  and  its  publication 
for  10  days,  upon  its  reconsideration  it 
was  amended,  and  then  submitted  to  the 
popular  vote  without  a  second  lO-days 
publication  and  reconsideration,  and 
adoption  without  amendment.  In  short, 
the  contention  is  that  to  comply  with  sec- 
tion 1,  art.  20,  the  same  identical  proposi- 
tion must  pass  both  houses,  once  before 
and  once  after  10  days'  publication,  with- 
out change  or  amendment,  in  order  to  give 
it  a  valid  existence  as  a  subject  for  the 
vote  of  the  electors.  We  take  it,  however, 
that  the  first  vote  in  council  is  intended 
by  the  charter  to  be  one  rather  of  acqui- 
escence than  of  anything  final  in  its  char- 
acter, and  that  the  lU-days  publication  is 
merely  one  of  warning  to  the  public  that 
tbe  subject-matter  is  to  be  considered  with 
a  view  to  its  amendment.  Beading  close- 
ly, we  shonid  say  that  amendments  were 
barred  upon  the  first  consideration,  ra- 
ther than  at  the  second,  since  It  is  only  in 
connection  with  the  second  that  it  is  pro- 
vided that  the  proposition  shall  "pursue 
the  same  course  before  tbe  council  and 
mayor  as  Is  pursued  by  any  ordinance, " 
and  It  is  only  after  the  second  passage 
that  tbe  mayor  is  called  upon  to  consider 
it.  It  would  certainly  be  a  great  taking 
of  chances  for  a  proposition  togo  through 
three  such  ordeals,  with  the  possibility  of 
meeting  the  mayor's  disapproval  at  the 
end,  and  die  beyond  resuscitation,  when 
some  slight  change  might  overcome  the 
mayor's  objection.  We  conclude,  rather, 
that  the  proposition  Is  after  its  first  pub- 
lication, to  all  intents  and  purposes,  an 
ordinance,  as  the  charter  says  it  shall  be, 
and  comes  up  for  passage,  amendment,  or 
other  parliamentary  treatment,  as  the 
case  may  be. 

Tbe  next  point  made  against  these 
amendments  is  that  whereas  tbe  final  80- 
days  publication  of  the  proposed  amend- 
ments was  made  in  the  form  of  17  consol- 
idated propositions,  as  they  passed  the 
council,  the  notice  of  election  and  the  bal- 
lots purported  to  split  up  the  propositions 
so  as  to  require 37expressions  by  the  voter 
to  reach  them  all.  The  notice  was  to  the 
effect  that  whereas  proper  action  bud  been 
taken  by  the  legislative  authority  of  the 
city,  providing  therefor,  certain  proposi- 
tions to  amend  the  charter  were  then  in 
course  of  publication  in  the  city  official 
newspapers,  and  whereas,  by  ordinance 
No.  1974,  each  of  the  amendments  intend- 
ed to  be  submitted  was  briefly  de8crlt>ed 
and  numbered  for  the  purpose  of  reference 
tbereto  In  tbe  ballots  to  be  cast  for  and 
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aeainstttae  ratlflcatlon  ot  the  aame,  "as 
(ollowB,  to  Tvlt, "  etc.  Tlien  the  notice 
(oUowed  tbe  exact  language  of  the  ordi- 
nance, and  among  the  87  proposed  amend- 
ments  vce  find,  in  its  proper  order,  tbia 
one:  "(7)  Proposed  amendment  to  section 
2  of  article  4  of  said  charter,  fixing  the 
namber  of  members  of  the  board  of  alder- 
men and  house  of  delegates  of  said  city, 
respectively;  being  the  ^rst  proposed 
amendment  in  course  of  publication,  as 
aforesaid,  under  the  heading, '  Proposed 
Amendment  No.  2."  The  others  followed 
In  regular  sequence.  Upon  the  ballot,  un- 
der tbe  head  of  "Charter  Amendments," 
we  find,  "For amendment  No. 7  to  the  city 
charter,"  and  "Against  amendment  No. 
r  to  the  city  charter,"  and  the  utherb  are 
provided  for  In  like  manner. 

Recurring  to  ordinance  1974,  we  find  It 
prescribing  In  this  manner:  "See.  6.  Said 
several  proposed  amendments,  specified 
and  numbered  in  section  2  of  this  ordi- 
nance, shall  be  voted  upon  by  tbeqaalifled 
▼otera  ot  said  city  at  said  general  election 
mentioned  in  said  section  2,  for  tbe  por- 
pose  of  ratification  or  rejection,  by  a  ma- 
fority  of  all  lawful  voters  voting  thereon 
at  said  election,  of  eacb  of  said  amend- 
ments, in  the  manner  following,  to  wit : 
Every  voter  electing  to  vote  In  favor  of 
tbe  ratification  ot  said  proposed  amend- 
ment in  said  section  2,  numbered  7,  shall 
vote  a  ballot  containing  tbe  words, '  For 
amendment  No.  7  to  tbe  city  charter,'" 
and  the  contrary;  and  ao  on  clear  through 
the  whole  number  of  amendments.  The 
relator  claims  that  the  effect  of  breaking 
op  the  original  17  propositions  Into  87 bad 
the  effect  to  confuse  tbe  voter,  and  deprive 
him  of  a  fair  chance  to  express  his  wishes; 
but  here,  again,  we  cannot  agree  with 
him.  We  do  not  doubt  tbat  there  was 
confusion  and  Inability  to  decide  which 
way  to  vote  upon  the  amendments,  but 
It  grew  out  ot  the  necessities  ot  the  case, 
through  there  being  so  many  subjects  to 
be  voted  upon,  rather  than  through  the 
method  ot  presenting  them.  Indeed,  it  la 
difficult  toseehow  so  many  different  prop- 
ositions could  have  been  submitted  in  any 
other  way  than  the  one  adopted,  which 
has  tbe  additional  merit  of  having  closely 
followed  the  general  election  statutes, 
(and  especially  Oen.  St.  $518,)  and  the  last 
clause  of  section  1,  art.  20,  of  the  charter. 
The  amendments  to  sections  2  and  3,  art. 
4,  were  indispensable  to  eacb  other,  and 
might  properly  have  been  submitted  to- 
gether as  one  proposition;  but,  each  hav- 
ing received  a  majority  of  tbe  vote,  their 
separate  submission.  In  strict  accordance 
with  tbe  law.  Is  no  ground  tor  defeating 
litber  or  both. 

Lastly,  there  were  8,294  ballots  cast  at 
tbe  election  in  question.  Ot  these,  1,461 
were  cast  in  favor  and  1,107  against 
amendment  No.  7,  and  1,807  were  cast  In 
favor  and  693  against  amendment  No.  8. 
Thus  6,726  persons  tailed  to  vote  upon  No. 
1,  and  6,794  tailed  to  vote  upon  No.  8. 
Nos.  7  and  8  were  the  amendmnnts  to  sec- 
tions 2  and  8  of  article  4,  the  adoption  of 
which,  as  declared,  deprived  the  relator  ot 
bis  office.  Be  claims  tbat  inasmuch  as  the 
language  of  the  charter  (section  1,  art.  2u) 
w,  "If  at  aaM  election  a  majority  ol  the 


lawful  voters  voting  thereat  ataall,  by 
their  votes,  ratlf.v  any  amendment  so  sab- 
mitted,  tbe  same  shall  become  a  part  of 
the  city  charter, "  these  amendments  were 
not  adopted,  since  not  lees  than  4,148  waa 
"a  majority  ot  the  lawful  voters  voting 
thereat."  Section  10,  art.  11,  nf  tbe  con- 
stitution, quoted  above,  says  tbat  sncb 
a  charter  may  be  amended  by  proposals 
therefor  submitted  by  the  legislative  an- 
thority  of  a  city  "at  a  general  election, 
and  ratified  by  a  majority  of  tbe  qoalified 
electors  voting  thereon."  Tbe  position 
ot  the  relator  Is  that  this  constitutional 
provision  is  a  limitation  upon  the  powera 
of  the  municipality  in  amending  its  char- 
ter; that  theframersof  the  constitution 
intended  to  surround  freeholders'  char- 
ters of  cities  of  the  first  class  with  safe- 
guards; and  that,  as  one  (ft  these  safe- 
guards, tbis  provision  was  placed  in  the 
constitution  as  a  limitation  upon  tbe 
power  ot  tbe  city  in  relation  to  tbe 
amendment  of  its  charter.  He  maintains 
that  it  was  not  intended  to  prohibit  the 
people  constituting  tbe  monicipality  from 
requiring  and  placing  apontbemselveafar- 
ther  llmltatlona  and  restrictions  In  tbe 
matter  of  amendments.  Therefore,  while 
the  constitution  adopts  a  liberal  method 
of  procuring  amendments,  it  is  entirely 
within  tbe  power  ot  the  city  itself,  by  its 
original  charter,  to  adopt  a  strict  method, 
sucb  as  Is  supposed  to  be  involved  in  the 
word  "  thereat. "  Just  bow  tar  this  prop- 
osition could  be  carried  withoat  crosalng 
over  the  line  where  amendments  would 
become  practically  Impossible  at  once  oc- 
curs for  reflection.  We  have  already  seen 
bow,  before  a  proposition  is  submitted. 
It  must  pass  b.y  a  three-fifths  vote  of  the 
council,  be  published,  pass  again  by  three 
fifths,  face  the  mayor's  objections,  be  pDl>- 
Hshed  again,  and  then  be  voted  upon  at 
an  election  where  two  thirds  of  the  vot- 
ers treat  it  with  indifference:  and,  looking 
upon  this  as  a  precedent,  It  will  be  safe  to 
say  tbat  tbe  freeholders'  charter  of  Seattle 
bids  fair  to  take  rank  among  the  tamed 
oriental  laws,  tbat  never  eoald  be 
changed.  But  we  differ  with  the  relator 
In  this  matter.  Tbe  framers  of  tbe  con- 
stitution went  out  ot  the  usual  way  of 
making  such  instruments  to  insert  a  pro- 
vision therein,  looking  to  the  possible  so- 
lution of  a  perplexing  modern  problem, — 
the  government  of  large  cities.  It  grant- 
ed to  certain  cities  the  right  to  govern 
themselves,  subject  only  to  general  laws  of 
tbe  state.  Tbe  grant  was  made  in  the 
shape  of  power  to  enact  a  charter  law. 
and  to  amend  it  afterwards.  Just  bow 
far  this  grant  was  independent  of  legisla- 
tion, we  are  not  called  upon  tosay ;  butlt 
may  be  safely  said  tbat  wherever  in  this 
grant  It  Is  declared  tbat  a  thing  may  be 
done  In  a  certain  way,  when  it  comes  to 
be  done,  tbe  doing  it  in  that  way  will  be 
sufficient.  "Wherever  the  languagre  con- 
tains a  grant  of  power.  It  was  intended 
as  a  mandate.  Wherever  the  language 
gives  a  direction  as  to  the  manner  of  exer- 
cising a  power.  It  was  intended  that  tbe 
power  should  be  exercised  in  the  manner 
directed,  and  In  no  other  manner."  Var- 
ney  v.  Justice,  (Ky.)  6.  8.  W.  Rep.  457. 
"  When  the  constitutioa  defines  tbedrcam- 
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BtunceH  nnrier  wbtrta  a  right  may  beex- 
erclaed,  or  a  penalty  Imposefi,  the  RpeciH- 
cation  Is  an  Implied  prohibition  aealnat 
legislative  interference  to  add  tothecon- 
dltlon,  or  to  extend  the  penalty  to  other 
cases."  Cooley,  Const.  Lim.  (5th  Ed.)  p. 
78.  The  power  to  amend  is  In  this  in- 
stance as  important  as  the  potrer  to  en- 
act. The  system  Is  new  and  untried.  The 
labor  of  the  freeholders  is  likely  to  be  ac- 
cepted somewhat  In  trust.  Trial  alone 
can  develop  to  the  general  view  the  imper- 
fections of  their  work.  The  constitution 
sought  to  provide  for  this.  No  previous 
city  council  can  propose  a  charter.  Fif- 
teen freeholders  mnst  be  elected  for  that 
sole  purpose.  But  when  the  charter  has 
been  adopted,  put  into  service,  and  tried, 
it  is  left  to  tho<;e  whose  experience  is  must 
intimate  with  it  to  point  out,  in  proposi- 
tions, to  the  people,  wherein  they  think 
it  needschange.  Thecunstltntlon  requires 
and  contemplates  but  little  of  pomps  or 
forma;  a  recommendation  by  the  legisla- 
tive authority,  a  publication  so  that  all 
may  have  knowledge  of  the  proposition, 
and  a  vote,  If>  all.  General  elections  were 
nelected  an  the  time  for  submlsslun,  be- 
cause there  ought  to  be  a  certain  stability 
about  such  instruments,  and  the  vice  of 
nonattentloB  to  8t>ecial  elections  is  well 
known.  We  presume  It  would  not  becon- 
tended  that  if,  following  Geo.  St.  §§  618, 
619,  a  charter  election  were  held  on  the 
same  day  as  a  general  election,  the  lan- 
guage of  section  519  should  be  construed 
as  controUiug  the  constitution,  and  r»- 
quirlng  a  majority  of  all  votes  cast  on 
that  day  to  adopt  the  proposed  charter, 
because  the  constitution  plainly  declares 
that.  If  a  majority  of  the  qualified  electors 
voting  thereon  ratify  the  proposed  char> 
ter,  it  shall  become  the  charter  of  the  city. 
To  onr  minds  the  language  concerning 
amendments  is  no  less  vigorous  and  con- 
trolling, and  must  receive  like  construc- 
tion. It  is  the  right  of  the  people  to  have 
their  charter  amended  by  the  maJorit.v 
vote  of  those  who  vote  thereon,  and,  hav- 
ing so  amended  it,  the  relator  is  without 
cause  of  action.    Judgment  affirmed. 

Anders,  C.  J.,  and  Hott  and  Scott 
JJ.,  concur. 

(4  Wa»h.  147)  

Board  of  Dirbotors  of  Middm:  KrrTi- 

TAS  IkRIGATIO.V  UlST.  v  Pbtebson. 
(Supreme  Court  of  Washtngton.  April  15, 1893. ) 
Ibsiqatiox  District— IssiTB  of  Bonds. 
An  Irrigation  district,  formed  under  the 
provisions  of  Act  Marcli  20,  1890,  providing  for 
tbc  organization  and  government  of  irrigating 
districts,  and  for  the  issue  and  sale  of  bonds, 
<9  not  a  "monictpal  corporation,"  within  the 
meaning  of  Const,  art.  8,  i  6,  which  provides 
that  "no  county,  city,  town,  school  district,  or 
other  municipal  corporation"  shall  incur  an  in- 
debtedness in  excess  of  5  por  centum  of  its  taxa- 
ble property. 

Apr>eal  from  superior  court.  Kittitas 
county ;  Carroll  B.  Ohavbs,  Judge. 

Special  proceedings  by  petition  of  the 
hoard  of  directors  of  the  Middle  Kittitas 
irrigation  District  for  theexamination,  ap- 
proval, and  confirmation  of  proceedings 
had  for  the  issue  and  sale  of  irrigation 
bonds  to  tbe  amount  of  $200,000.    W.  H. 


Peterson  contested  the  proceedings,  and 
contended  that  the  amount  for  which  the 
district  proposed  to  Issue  bonds  was  larger 
ly  In  excess  ol  6  per  centum  of  the  assessed 
valuation  of  the  property  situated  within 
the  district;  and  that  the  indebtedness 
violated  Const,  art.  8.  §  6,  which  provided 
that  "no  county,  city,  town,  school  dls« 
trlct,  or  other  municipal  c<»rporation  "shall 
incur  an  indetttedness  in  excess  of  6  per 
centum  of  its  taxable  property.  Judg- 
ment for  contestant.  Petitioners  appeal. 
Reversed. 

Parsons  &  CoreH,  for  appellants.  Ralph 
Kaiiffiuaa,  for  respondent. 

HoTT,  J.  In  view  of  the  opinion  ren- 
dered in  the  court  below,  and  of  the  con- 
cessions and  argument  of  respondent  in 
this  court,  but  one  question  is  left  for  de- 
cision here :  Is  an  irrigation  district  formed 
under  the  provisions  of  the  act  entitled 
"An  act  providing  for  the  organization 
and  government  of  irrigating  districts  and 
the  sale  of  bonds  arising  therefrom,"  ap- 
proved March  20,  ]8!K),  a  "municipal  c<>r- 
poration,"  within  the  meaning  of  section 
6  of  article  8  of  the  constitution  of  this 
state?  It  is  conceded  that  the  scope  of 
said  act  is  such  that,  if  it  is  held  that  the 
districts  thus  created  are  such  municipal 
corporations,  said  act  must  be  held  to  be 
uifonstitutlonal  and  void.  When  any 
question  involving  tbe  constitutionality 
of  an  act  of  the  legislature  is  presented  to 
a  court  for  adjudication,  it  calls  for  the  ut- 
most care  and  consideration  of  such  court 
in  determiulng  the  same,  and,  if  this  is 
true  in  an  ordinary  case,  it  is  much  more 
BO  in  tbe  one  at  bar,  which  presents  a 
question  of  public  policy  of  the  gravest 
nature, — one,  in  fact,  upon  which  depends 
to  a  great  extent  the  prosperity  of  a  very 
considerable  portion  of  the  Inhabitants  of 
tbe  state.  If  the  act  in  question  cannot 
be  sustained  by  reason  of  such  constitu- 
tional provision,  it  is  conceded  that  no  act 
which  would  be  effective  for  the  purpose 
can  be  enacted  by  the  legislature  until  a 
change  Is  made  in  tbe  constitution.  Id 
view  of  tbeseconsideratioDS  we  have  given 
this  case  such  careful  consideration  as  the 
facilities  at  our  hands  would  allow,  and 
will  now  p'.'oceed  to  examine  the  same. 
But  before  entering  upon  such  examina- 
tion, it  is  deemed  useful  to  say  a  word  In 
regard  to  the  rule  of  construction  which 
should  govern  courts  in  the  investigation 
of  questions  of  this  nature.  Our  govern- 
ment consists  of  three  coequal  branches  or 
departments,  each  of  equal  dignity,  and 
entitled  to  equal  consideration;  and  it 
must  follow  that  when  one  of  such 
branches  has  assumed  to  act  upon  a  ques- 
tion within  its  jurisdiction,  each  of  tbe 
other  departments  will  give  due  regard  tqi 
such  action,  and  will  consider  itconcluRlre 
upon  them  unless,  by  reason  of  some  pow- 
er greater  than  either  of  the  departments, 
it  is  made  the  dnty  of  a  particular  branch 
to  review  the  action  of  another,  and,  even 
then,  such  action  will  be  assumed  to  be 
proper  and  legal  until  the  contrary  is 
made  clearly  to  appear.  When  courts  as- 
sume to  pass  upon  an  act  of  the  legisla- 
ture, and  determine  whether  or  not  it  Is 
constitutional,  they  do  not  do  so  fur  th« 
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purpose  ot  setting  up  their  Jndgment  as 
asalnst  tbat  ol  tbeleglslatnre;  but  from 
tbe  necesBitles  ot  the  case  they  are  made 
tbe  final  judge  of  whetber  or  not  the  legis- 
lature has  kept  -within  the  scope  of  its 
authority,  aa defined  and  laid  down  by  tbe 
constitution,  wbicb  must  control  as  tbe 
supreme  law  of  the  land.  It  follows,  from 
these  considerations,  tbat  courts  will 
never  hold  a  law  to  be  void  unless  In 
their  opinion  It  clearly  violates  some  ex- 
press provision  of  the  constitution.  If, 
after  tbe  fullest  Investigation,  the  court 
Is  in  doubt  as  to  whether  or  not  tbe  law 
is  constitutional,  tbe  act  will  be  given  tbe 
benefit  of  such  doubt,  and  held  valid  and 
binding.  The  rule,  as  above  outlined,  is 
not  only  founded  upon  sound  reason,  but 
has  bnen  sustained  by  a  long  course  ot  ad- 
judication. 

Mr.  Cooley,  In  his  work  on  Constitu- 
tional Limitations,  in  sustaining  tbe 
above  role  of  construction,  quoteti  the 
opinion  of  many  eminent  jurists,  ail  tend- 
ing to  establish  the  absoluteness  of  said 
rule.  He  say^  "It  has  been  said  by  an 
eminent  jurist  tbat,  when  courts  are 
called  upon  to  pronounce  the  invalidity 
of  an  act  of  legislation  passed  with  all 
the  forms  and  ceremonies  requisite  to  give 
It  the  force  of  law,  they  will  approach  tbe 
question  with  great  caution,  examine  itin 
every  possible  aspect,  and  ponder  upon  it  aa 
longasdeliberation  and  patient  attention 
can  throw  any  light  upon  the  subject,  and 
never  declare  a  statute  void  unless  tbe 
nullity  and  invalidity  ot  the  act  should 
appear  in  their  judgment  beyond  reasona- 
ble doubt."  Bean,  J.,  states  the  rule  in 
the  following  language:  "Every  court 
approaohes  with  beuitancy  the  qnestion 
of  declaring  a  law  uncoDStitutlonal,  and 
never  exerts  its  power  so  to  do  while 
doubt  exists.    Every  intendment  must  be 

fiven  in  favor  ot  the  law. "  See  Cook  v. 
ort  of  Portland,  20  Or.  680,  27  Pac.  Rep. 
26S.  Quotations  siniilur  to  these  could  be 
given  almost  without  limit,  but  it  Is 
enough  to  say  that  courts  of  last  resort 
have  always  adhered  to  tbe  rule  substan- 
tially as  above  stated. 

With  this  rule  tor  our  guidance,  then, 
we  must  enter  npon  the  investigation  of 
the  question  before  as,  and,  in  view  ot 
such  rule,  it  will  be  seen  that  it  is  not  for 
us  to  decide  whether  or  not  such  districts 
mlglit  not  reasonably  be  held  to  be  munic- 
ipal corporations,  within  the  meaning 
contended  for,  but,  on  the  contrary,  it  is 
our  duty  to  see  if  there  is  any  reasonable 
classification  of  such  districts  which  will 
place  them  outside  ot  the  inhibition  of 
such  section  of  tbe  constitution.  Tbat 
they  are  not  "municipal  corporations," 
within  tbe  strict  and  better  use  of  said 
term,  is  conceded  by  respondent,  and  is, 
indeed,  clear  from  the  authorities;  but  it 
is  claimed  that  said  aeccion  6  of  article  8 
bas  by  its  language  made  counties  and 
school  districts,  as  well  as  cities  and 
towns,  "municipal  corporations,"  within 
tbe  meaning  of  said  section,  and  tbat  for 
that  reason  tbe  words  "other  municipal 
corporations"  used  therein  must  beheld 
to  have  a  more  extended  meaning  than 
that  usually  attaching  thereto.  This  ar- 
gument seems  to  us  conclusive,  and  from 


it  we  are  forced  to  the  conclusion  tbat  ev- 
ery public  corporation  formed  by  tbe 
state  for  tbe  purpose  of  carrying  oat  any 
of  the  duties  which  tbe  state  owes  to  any 
locality,  and  which  by  its  terms  are  made 
alike  applicable  to  all  the  inhabitants  of 
the  district  or  locality  affected  thereby, 
must  be  held  to  be  included  within  tbe 
"other  municipal  corporations"  named  in 
said  B(!CtIon.  It  does  not  follow,  however, 
that  every  corporation  which  may  be  eon- 
stitated  by  tbe  state  as  an  agency  in  the 
performance  ol  some  public  or  quasi  putt- 
lie  duty  comes  within  said  definition.  One 
of  the  essentials  of  a  municipal  corpora- 
tion is  that  for  the  purposes  for  which  it 
is  organized  it  must  affect  all  within  its 
boundaries  alike,  and  this  is  true,  even  al- 
though such  corporation  is  constitnied 
for  a  single  purpose;  for  instance,  a 
school  district,  though  organized  only  for 
the  purpose  of  providing  means  and  fur- 
nishing facilities  for  the  education  of  its 
children,  yet  affects  all  tbe  taxpayers  of 
such  district  alike.  Tbe  same  may  be  said 
of  a  county.  It  has  only  limited  powers, 
it  is  true,  but  those  powers  are  to  be  ex- 
ercised in  the  interest  of  all  the  inhabit- 
ants of  the  county  alike.  Such  is  not  tbe 
case  with  corporations  formed  under  the 
provisions  of  the  act  in  question,  for, 
while  It  is  true  that  Its  powers  and  privi- 
leges are  subject  to  the  will  ot  the  majori- 
ty of  the  electors  therein,  yet  when  it  acts 
thereunder  it  does  not  equally  affect  all  of 
its  inhabitants.  Tbe  act  does  not  provide 
that  its  purposes  shall  be  carried  out  by 
means  of  a  tax  on  all  tbe  property  within 
the  district,  bot,  on  the  contrary,  express- 
ly limits  It  to  the  real  estate  situated 
therein,  and  wbicb  Is  judged  to  be  benefit- 
ed by  the  improvement  contemplated.  It 
will  thus  be  seen  that,  even  if  we  are  to 
bold  tbat  every  corporation  which  the 
legislature  sees  fit  to  make  use  ot  for  tbe 
purpose  of  aiding  in  tbe  government  ot 
any  district  or  locality,  or  providing  for 
tbe  Inhabitants  thereof  any  right  or  priv- 
ilege common  to  them  all,  was  a  "munici- 
pal corporation,"  within  tbe  inhibition 
of  said  constitutional  provision,  yet  It 
would  not  follow  that  corporations  of  tbe 
kind  contemplated  by  this  act  were  also 
municipal  corporations.  The  powerscon- 
ferred  upon  these  Irrigation  districts  are 
not  primarily  that  ot  government  or  reg- 
ulation, or  even  of  taxation,  though  such 
are  conferred  to  a  limited  degree  as  neces- 
sarily incident  to  the  main  power  con- 
ferred. The  primary  and  main  power 
thus  conferred  is  that  of  local  improve- 
ment of  the  real  estate  therein  for  tbe  ben- 
efit of  its  owners,  and  at  their  expense. 
In  one  sense,  tbe  district  thus  constituted 
Is  not  a  public  corporation  at  all;  its  ob- 
ject has  no  connection  with  any  of  tbe 
public  duties  which  the  state  owes  to  its 
inhabitants  In  a  certain  sense.  It  Is  only 
the  purely  private  Interest  of  tbe  freehold- 
ers tbat  is  sought  to  be  subserved,  if.  In 
the  absence  of  constitutional  provisions 
prohibiting  special  legislation,  the  legis- 
lature saw  fit  to  provide  that  the  farms 
of  three  adjoining  proprietors  should  be 
improved  by  tbe  erection  ol  a  dyke  or  tbe 
excavation  of  a  ditch  upon  certain  condi- 
tions therein  provided,  we  do  not  tbink  it 
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woDid  be  claimed  that  the  three  farms 
and  their  owners  were  by  said  act  consti- 
tuted a  pnblic  corporation,  and  we  are 
certain  that  snch  legislation  would  not 
create  a  manlcipal  corporation,  in  any 
sense  whatever.  The  act  in  qnestion  is  ot 
substantially  the  same  kind  as  would  be 
anch  special  act.  It  is  troe  that  it  may  be 
extended  thronffhont  a  large  areu,  and 
affect  the  rights  of  a  large  number  ot  peo- 
ple; but  it  must  be  remembered  that  it 
does  not  affect  their  rights  in  the  way  that 
ordinary  municipal  corporations  do.  They 
pay  taxes,  it  is  trae,  or  an  assessment  in 
the  nature  of  a  tax,  hut  it  is  not  for  tho 
benefit  of  thecommnnlty  at  large  within 
Much  districts,  bat  for  the  special  benefit  of 
the  owners  of  real  estate  situated  there- 
in, and  is  proportioned  to  the  benefits 
which  they  are  to  receive  from  the  im- 
provement. In  a  certain  sense,  no  "  tax," 
In  the  ordinary  use  of  that  word,  is  im- 
posed. Each  owner  ot  land  contributes  to 
a  common  fund,  and  receives  back  from 
such  fund  the  exact  amount  of  his  contri- 
bution. Snch  Is  not  the  nature  of  a  tax 
levied  in  any  of  the  corporations  which 
have  been  held  to  be  municipal  corpora- 
tions. In  those  every  taxpayer  must  pay 
his  taxes  according  to  the  value  of  his 
property,  regardless  of  the  question  as  to 
whether  or  not  his  property  is  directly 
benefited  thereby.  In  the  contemplation 
otlnw  he  may  be  beneflted,  but  such  bene- 
fit Is  not  the  direct  and  immpdiate  conse- 
quence of  the  payment  of  the  tax,  as  in 
the  case  of  these  districts.  In  a  school  dis- 
trict every  property  owner  has  to  pay  a 
tax,  regardless  of  the  qoestion  whether  or 
not  bis  children  are  to  be  beneflted  by  the 
schools  to  be  maintained  therein,  and,  so 
far  as  we  know,  this  reasoning  may  be 
applied  to  every  corporation  which  has 
been  held  to  be  municipal.  It  is  practical- 
ly conceded  by  the  respondent  that  these 
districts  constitute  public  corporations, 
and  not  manlcipal  ones,  if,  under  our  con- 
stitotion,  the  words  "public"  and  "mu- 
nicipal," as  thus  applied,  have  not  been 
made  substantially  synonymous.  Sucli 
words  are  no  doubt  used  at  times  ns 
expressing  substantially  the  same  Idea, 
but  it  Is  conceded  that  in  the  usual  and 
ordinary  sense  the  word  "public"  is  a 
broader  term  than  the  word  "municipal," 
and  Includes,  not  only  municipal  corpora- 
tions, but  others  ot  a  public  character, 
which  are  not  in  the  ordinary  sense  "mu- 
nicipal. " 

But  it  is  claimed  on  the  part  of  the  re- 
spondent that  the  provlsiona  of  our  con- 
stitution are  such  as  to  abrogate  this  dis- 
tinction, and  make  it  the  duty  ot  courts 
In  interpreting  the  same  to  construe  these 
words  as  being  synonymous.  This  argu- 
ment is  gathered  largely  from  the  word- 
ing of  said  section  6  ot  article  8,  which,  as 
we  have  seen  before,  classes  as  muaicipal 
corporations  school  districts  end  counties 
as  well  as  cities  and  towns:  the  argu- 
ment of  respondent  in  this  regard  being 
that,  as  school  districts  and  counties  be- 
long to  the  class  of  public  as  distinguished 
from  munldpMl  corporations,  the  consti- 
tution in  classing  them  therewith  intend- 
ed to  do  away  with  all  distinction  be- 
tween them.    In  our  opinion,  such  a  result 


does  not  follow,  though  It  must  be  con- 
ceded that  the  effect  thereof  has  been  to 
enlarge  the  definition  of  "municipal,"  so 
that  corporations  will  fall  wlthlu  that 
class  which  would  not  otherwise  have 
done  so.  But  It  does  not  follow  that 
there  cannot  be  corporations  which  are  of 
a  public  or  quasi  public  nature  which  are 
so  different  in  all  their  powers,  character- 
istics, and  objects  from  either  counties  or 
school  districts  as  not  to  tall  within  the 
definition  of  "other  municipnl  corpora- 
tions" used  in  connection  therewith.  If 
the  effect  of  such  section  was  as  contend- 
ed tor  by  the  respondent,  then  the  constt. 
tutlon  makers  did  not  keep  up  throughout 
the  entire  constitution  the  idea  that  such 
distinction  had  been  abrogated,  as  they 
naturally  would  have  done;  for  In  Tart* 
ouB  other  sections  ot  the  constitution  we 
find  the  words  "public"  or  "municipal" 
used  together,  where  the  use  ot  both  was 
entirely  unnecessary  if  the  distinction  be- 
tween them  had  been  abrogated.  See 
sections  13, 15,  art.  11.  Besides,  the  use  of 
terms  in  the  constitntion  must  be  Inter- 
preted in  the  light  of  legislation  existing 
at  the  time,  and,  upon  an  examination  of 
the  legislation  in  force  in  this  state  at  the 
date  of  the  adoption  of  the  constitutlun, 
it  win  be  clearly  seen  that  a  well-defined 
distinction,  as  between  "public"and  "mu- 
nicipal," as  applied  to  corporations,  ex- 
isted. The  constitution  clearly  recognizes 
the  importance  of  improvements  of  the 
kind  sought  to  be  furthered  by  this  legis- 
lation, and  yet  to  interpret  the  section  un- 
der consideration  as  contended  for  by  the 
respondent  would  take  from  the  legisla- 
ture tho  power  to  deal  with  the  subject  in 
any  effective  manner.  The  Improvement 
contemplated  In  the  creation  of  the  dis- 
tricts is  a  local  one,  in  the  Interest  ot  prop- 
erty benefited,  and  has  nothing  whatever 
to  do  with  the  taxing  power;  and  it  is 
possible  that  this  legislation  could  be  sus- 
tained upon  the  ground  that  the  bonds 
proposed  to  be  issued  were  not  a  "debt," 
within  the  meaning  of  the  constitutional 
provisions  relating  thereto,  but  were  sim- 
ply eviaences  ot  the  tact  that  a  s^iecial  as- 
sessment tor  the  iniprovemeitt  ot  property 
beneflted  had  been  made,  and  the  pay- 
ment thereof  provided  for  in  installments, 
as  stated -In  said  bonds.  This  would,  per- 
haps, be  a  strained  construction  ot  the  leg- 
lelation;  but,  rather  than  to  hold  the 
same  nnconstitutionul,  it  might  be  our 
duty  to  thus  construe  it.  We  are,  how- 
ever, better  satisfied  to  hold  that  these 
districts,  although  undoubtedly  "corpo- 
rations" In  a  certain  sense,  and  perhaps 
"public  corporations, "are  not  "municipal 
corporations,"  within  the  meaning  of 
said  section  of  the  constitution.  iSuch 
seems  to  us  the  reasonable  construction 
ot  such  constitutional  provision  as  ap. 
plied  to  the  act  under  consideration,  and 
we  should  probably  sustain  theleglRlatlon 
without  bringing  toitsaid  the  rule  ot  con- 
struction above  stated;  und.  In  the  light 
or  said  rule,  our  duty  to  do  so  is  clear. 
The  judgment  must  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
court  below  to  enter  a  decree  approving 
and  confirming  tiie  proceedings  tor  the 
Issue  of  said  bonds. 
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ANCER8,  C.  J.,  and  8til.E8  ami  Scott, 
JJ.,  concur.  Donbab,  J.,dldnotait  at  tbe 
bearlntc  ot  this  case. 

(4  Wash,  ivy  )  ■ 

Odnn  t.  Pbtsbson  et  at. 
(Svpreme  Court  of  WasMnuton.    April  18,  ISBS.) 
Kjbothskt  bt  DByiSBB— Riobts  or  Exxovtob. 

In  ejectmeot  by  the  lole  deTisee  under  • 
foreign  will  which  was  admitted  to  probate  in 
the  county  in  which  the  land  was  situated,  and 
which  contained  no  provision  exempting  the 
estate  from  the  control  of  the  probate  court,  a 
demurrer  was  properly  sustained  to  tbe  com- 
plaint, in  the  absence  of  an  allegation  that  let- 
ters testamentary  or  of  administration  with  will 
annexed  were  not  Issued,  the  presumption  being 
that  administration  was  commenced  when  the 
will  was  probated.  In  accordance  with  Code  Froc. 
I  884;  and  Code  Proo.  |  9S6,  providing  that  the 
executor  or  administrator  shall  have  the  "right 
to  the  immediate  possession  of  all  the  real  es- 
tate, "  and  the  rents  and  profits  thereof. 

Appeal  from  superior  court,  Klnj;  coun- 
ty ;  R.  Oboorn,  Judge. 

Action  by  Elisabeth  F.  Dunn  against 
Nlel  S.  Peterson  and  Jarvis  Conklln  Mort- 
gage Trust  Company,  a  corporation. 
Judgment  (or  defendants.  Plaintiff  ap- 
peals.   Affirmed. 

Fiabback,  Hardin  A  Meek,  for  appel- 
lant. Arthur,  Lindsay  &  King,  (or  re- 
spondenta. 

HoTT,  J.  This  is  SQbstantlally  an  ac- 
tion of  ejectment.  From  tbe  complaint  it 
appears  that  plaintiB  is  tlie  sole  devisee 
of  the  owner  of  an  undivided  one  half  of 
tbe  land  therein  described,  and  that  tbe 
will  under  -which  she  claimH  had  been  re- 
cently admitted  to  probate,  as  a  foreign 
win,  in  the  county  in  which  such  land  is 
situated.  In  the  paragraph  relating  to 
the  probating  of  Hucb  will  there  is  no  al- 
legation that  letters  testamentary  or  of 
administration  with  will  annexed  were 
not  issued,  nor  is  such  (act  anywhere  al- 
leged In  said  complaint.  Under  these  cir- 
cumstancPB,  could  the  plaintiff  maintain 
the  action?  The  will  Is  fully  set  out  in 
the  complaint,  and  is  in  tbe  ordinary 
form,  and  contains  no  provision  exempt- 
ing tbe  estate  from  the  ordinary  and  full 
control  of  the  probate  court.  This  being 
so,  it  must  be  presumed.  In  tbe  absence  of 
an  allegation  to  the  contrary,  that  the 
usual  results  followed  tbe  probating  of 
iiuch  will.  Section  884,  Code  Proc,  is  as 
follows:  "After  the  probate  of  any  will, 
letters  testamentary  shall  be  granted  t«  •  the 
persons  therein  appointed  executors.  It  a 
part  of  tbe  persons  thus  appointed  refuse 
to  act,  or  be  disqualified,  the  letters  shall 
be  granted  to  the  other  persons  appointed 
therein.  If  all  such  persons  refuse  to  act, 
letters  of  administration  with  the  will 
annexed  shall  be  granted  to  the  person  to 
whom  administration  would  have  been 
granted  if  there  had  been  no  will."  From 
which  it  seems  plain  that,  upon  the  ad- 
mission to  probate  of  a  will  in  tbe  usual 
form,  the  issuing  of  letters  testamentary 
or  of  administration  with  will  annexed 
would  follow.  A  reasonatjle  construction 
of  tbe  language  of  such  section  necessarily 
leads  tn  this  result.  Besides,  there  are 
numerous  other  provisions  of  the  statute 
in  relation  to  the  probating  of  wills  wbicii 


lead  to  the  same  conclusion.  These  provi- 
sions, it  is  true,  apply  in  terms  to  domeatle 
wills  only.  But  section  88S,  Code  Proc, 
malces  all  such  pcorislons  applicable  to  a 
foreign  will,  when  admitted  to  probate 
here.  Thefacts  stated  in  thecomplaint  raise 
at  least  a  prima  facie  presumption  that 
tbeappointmeutof  an  administrator  with 
will  annexed  followed  the  admission  o( 
said  will  to  probate,  and,  in  tbe  absence 
of  an  allegation  to  tbe  contrary,  such  pre- 
sumption becomes  conclusive  for  tbe  par- 
poses  of  this  case.  A  necessary  conclo- 
slon  from  what  has  been  said  Is  that  ad- 
ministration of  the  estate  under  the  will 
was  set  on  foot  at  tbe  time  said  will  was 
admitted  to  probate.  The  administration 
thus  shown  to  have  been  Instituted  will 
be  presumed  to  have  been  in  progress  at 
tbe  date  of  the  institution  of  the  action; 
for  while  It  is  possible  that  this  presump- 
tion would  be  overcome  by  a  long  lapse 
of  time,  yet  In  this  case  the  action  was 
brought  so  soon  after  tbe  administration 
was  Instituted  that  such  presumption  re- 
mained in  full  force.  Administration  of  tbe 
estate  being  thus  in  (orce,  could  the  belr 
or  devisee  maintain  this  action?  It  is 
conceded  that  this  action  can  only  be 
maintained  by  one  having  an  interest  in 
the  land  and  tlie  right  to  possession.  Sec- 
tion 956,  Code  Proc.,  is  as  (olio ws :  "  Every 
executor  or  administrator  shall,  after bav 
ing  qualified,  by  giving  bond  ns  bereinbe 
(ore  provided,  have  a  right  to  the  imm«v 
dlate  possession  of  all  the  real  as  well  aa 
personal  estate  of  the  deceased,  and  may 
receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  shall  be  settled  or 
delivered  over,  by  order  of  the  court,  to 
the  heirs  nr  devisees,  and  shall  keep  in  ten- 
an table  repair  all  houses,  buildings,  and 
fixtures  thereon  which  are  under  his  con- 
trol." And.  if  construed  as  it  reads.  It 
would  seem  to  clearly  eatabiisb  the  right 
ot  the  administrator  to  the  possession  of 
tbe  real  estate,  nntil  the  estate  shall  have 
been  settled  or  delivered  over  by  order  of 
tbe  court;  and,  if  the  administrator  is  en- 
titled to  sncb  possession,  then  tbe  heir  or 
devisee  cannot  be  entitled  to  tbe  same,  at 
least  as  against  such  administrator. 
But  it  is  argued  that,  though  tbe  heir  or 
devisee  is  not  so  entitled  as  againat  the 
administrator,  he  Is  so  entitled  as  against 
a  stranger.  But  with  this  contention  we 
cannot  agree.  The  administrator  is  not 
only  entitled  to  the  possession,  bnt  to  tbe 
rents  and  profits  as  well,  and  It  is  made 
bis  duty  to  keep  the  property  in  repair. 
This  being  so,  it  must  follow  that  be  can 
maintain  an  action  for  waste.  And  as  the 
heir  or  devisee.  If  allowed  to  prosecute 
this  action,  could  also  recover  for  use  and 
occupation  and  for  waste, it  would  follow 
that  such  stranger  might  be  called  upon 
to  respond  tor  the  same  liability  to  two  or 
more  different  plaintiffs.  Under  the  pro- 
visions of  said  section,  it  seems  clear  that 
the  administrator  Is  the  only  one  who 
could  maintain  this  action.  If  such  con- 
struction was  not  warranted  by  said  sec- 
tion standing  alone,  it  is  made  certain  by 
other  provisions  of  our  statute.  See  see- 
tlons  1041-1044,  Code  Proc.  In  Califoraia 
the  law  upon  this  subject  is  substantially 
the  same  as  ours,  and  in  construing  the 
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Rame  tb«  courts  there  bare  uniformly 
held  that  pending  admlnlatratlon  the  per- 
sonal representatives  alone  conld  main- 
tain  ejectment.  See  Meeka  y.  Haha.  20  Cal. 
620;  Chapman  t.  HoUister,  42  Cal.  468; 
Meeka  t.  Klrby,  47  Cal.  168.  In  each  ol 
these  cases  this  qaestlon  was  directly  de- 
cided as  above  stated.  In  two  of  them 
special  elTCumstances  appeared  which 
made  the  application  ol  the  rule  a  hard- 
ship, yet  the  court  (elt  bound  thereby.  In 
oue  there  was  a  vacancy  in  the  office  of 
administrator,  and  In  the  other  the  estate 
bad  been  delivered  over  after  the  com- 
mencement ol  the  suit;  and  the  court  held 
that,  notwlthstandingr  these  tacts,  the 
heir  or  devisee  could  not  maintain  the  ao- 
tion.  The  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
and  the  ruling  ol  the  lower  court  in  sus- 
taining a  demurrer  thereto  was  proper, 
and  the  Judgment  rendered  tberaon  must 
be  affirmed. 

Stilks  and  Scott,  JJ.,  concur.  An- 
DKRS,  C.  J.,  did  not  sit  at  the  bearing. 
Dunbar,  J.,  concurs  in  the  result. 


(i  Wash.  231) 

State  ex  rel.  McLAnoHLiN  r.  LiCHTnf- 

BEKO,  Judge. 

(Supreme  Court  of  WasMnutoTi.    April  80, 1893.) 

Bbttlbhkit  or  Estatis  —  Disputbs  Uarkiaos— 
AixovAKOB  TO  Widow  Findiko  Affbai.. 
Ciode   Froo.    |    972,  directing  the    ooort, 

ending  tbe  proereM  of  the  settlement  of  an  es- 
te,  to  make  the  necessary  allowance  for  the 
maintenance  of  the  family,  does  not  authorize 
an  allowanoe  to  one  olaiming  to  be  deceased's 
widow,  bat  whose  claim  is  contested  by  beirs  of 
deceased,  pending  an  appeal  from  the  appoint- 
ment of  an  administrator  in  aocordance  with  her 
petition,  on  the  hearing  of  whioh  the  faot  of  her 
marriage  to  deceased  was  found. 

Certiorari  on  the  relation  of  Bertha  Mc- 
Laughlin to  I.  J.  Llchtenberg,  Judge  of 
superior  court  of  King  county,  to  review 
an  order.    Order  reveraed. 

Norman  F,  HeaselUne  and  Joba  Bamee, 
for  relator.  Tbompaon,  Edaen  St  Unm- 
pbriea,  for  respondent. 

Scott,  J.  One  Rutb  A.  McLaughlin, 
claiming  to  be  the  widow  of  Hiram  C.  Mc- 
Laughlin, deceased,  filed  a  petition  asking 
for  the  appointment  of  Frank  A.  Pontius 
as  administrator  of  bis  estate.  The  relat- 
or, the  daughter  of  deceased,  resisted  said 
application,  and  also  filed  a  petition  ask- 
ing for  tbe  appointment  of  Norman  F. 
Hesseltlne  as  adminlBtrator.  She  denied 
that  said  Rutb  A.  McLaughlin  and  Hiram 
C.  McLaughlin  were  ever  married  to  each 
otbor,  or  that  she  was  his  widow.  A 
bearing  was  had  on  the  rights  of  the  re- 
spective parties,  upon  which  the  court 
found  the  facts  as  alleged  in  the  petition 
oif  said  Ruth  A.  McLaughlin,  and  ap- 
pointed the  said  Frank  A.  Pontius  as  ad> 
mlnistrator.  An  appeal  was  taken  there- 
from by  the  relator  to  this  court,  and  no- 
tice of  appeal  was  given,  and  bond  filed 
staying  proceedings  in  accordance  with 
tbe  provisions  oi  the  statute.  Subsequent 
to  the  taking  of  this  appeal,  upon  the  pe- 
tition of  the  said  Ruth  A.  McLaughlin,  the 
court  made  an  order  directing  tbe  admin- 


istrator to  pay  her  tiM  sun  of  |50  per 
month  for  amr  maintenance  pending  tbe 
proceedinga.  The  relator  applied  to  this 
court  for  a  writ  of  eertioran  to  bring  this 
order  up  for  review,  claiming  that  tbe 
court  had  no  Jurisdiction  to  make  the 
same  after  the  appeal  had  been  taken. 
The  respondent  claims  that  under  section 
972,  CodePmc.,  it  is  expressly  provided 
that,  pending  the  progress  of  the  settle- 
ment of  an  estate,  the  court  shall  make 
tbe  necessary  allowance  for  the  mainte- 
nance of  the  family,  and  that  under  tbls 
section  the  court  had  Jurisdiction  to  make 
an  allowance  to  ber,  notwithstanding  the 
appeal  from  the  application  to  appoint 
the  administrator;  that  by  appealing  the 
cause  for  the  appointment  of  tbe  adminis- 
trator to  the  supreme  court  the  whole  es- 
tate was  not  taken  from  the  superior 
court,  but  that  tbe  estate  remained  there- 
in for  supervision,  and  for  the  superior 
court  to  make  such  orders  In  the  premises 
as  should  be  proper  for  the  preservation 
of  the  estate,  and  for  tbe  maintenance  ol 
the  family,  and  for  the  protection  of  tbe 
widow.  While  this  would  be  true  gener- 
ally, we  are  of  the  opinion  that  in  a  case 
like  this,  where  the  fact  in  issue  is  the  mar- 
riage relationship,  and  where  the  person 
claiming  to  have  been  tbe  wife  of  tbe  de- 
ceased has  as  his  widow  filed  a  petition 
asking  for  the  appolntnientof  theadmiuls- 
trator,  and  the  same  has  been  decided  In 
ber  favor,  and  an  appeal  taken  therefrom 
to  review  and  finally  determine  this  very 
question,  thenceforth,  pending  the  ap- 
peal, tbe  superior  court  has  no  Jurisdic- 
tion to  make  an  order  allowing  such  per- 
son claiming  to  be  the  widow  anything 
for  her  maintenance  pending  the  appeal; 
otherwise  the  proceeds  of  the  estate  might 
In  some  Instances  thereby  become  exhaust- 
ed, and  tbe  contestant  thus  be  deprived  of 
the  fruits  of  the  litigation  In  this  court  by 
a  peraon  having  no  right  to  tbe  same 
whatever;  and  while,  in  some  instances, 
this  might  result  inhardsbipin  preventing 
a  person  lawfully  entitled  to  tbe  benefits 
of  such  a  provision  from  having  the  same 
pending  the  appeal,  yet  this  cannot  of  Itself 
alter  the  rule  of  law  in  relation  thereto. 
Tbe  order  of  the  superior  court  directing 
tbe  payment  of  this  allowance  is  therefore 
set  aside  and  held  for  naught. 

Andbrs,  C.  J.,  and  Hott,  Dcnbab,  ana 
Stiles,  J  J.,  concur. 


(4  Wash.  234) 

State  ex  re/.  Ltsons  t.  Roff. 

(Supreme  Court  o/TToaMngtoft.   May  6, 1898.) 

Omoa  AMD  Orricicss— Failush  to  Taks  Oath— 

FOBFBITUSS. 

Under  Code,  |  8063,  providing  that  every 
offloe  shall  become  vacant  on  failure  of  the  in- 
cumbent to  take  his  oath  of  oflice  within  the  time 
prescribed  by  law,  such  failure  does  not  ipso 
facto  work  a  forfeiture  of  the  right  to  the  offloe, 
but  simply  authorizes  tbe  proper  authority  to  de- 
clare the  forfeiture,  and  fill  the  office  by  appoint- 
ment.   DuKBAB,  J.,  dissenting. 

Appeal  from  superior  court,  Snohomlab 
county;  Hknry  McBride,  Judge. 

Action  by  the  state  of  Washington  oa 
the  relation  of  F.  H.  Lysons  against  Q.  C. 
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Raff.    Jndgnient  tor  defendant.    Relator 
appeals.    Afflrmed. 

HW,  GilUam  &  Benson,  Fiahbaek  Hardin, 
and  L.  F.  Hart,  for  appellant.  Ault  & 
Manna,  tor  respondent. 

HoYT,  J.  The  relator  was,  at  the  time 
of  and  prior  to  the  election  held  In  1890, 
tbeauditorot  Snohomish  county.  At  said 
election  respondent  was  daly  elected  as 
bis  successor  in  ofiSce,  but  did  not  qualify 
by  taking  the  proper  ouih  of  office  and 
xivinK  bond,  within  1.5  days  after  the  serv- 
ice  upon  him  of  notice  of  his  election,  as 
required  by  the  statute.  About  the  17th 
day  of  Januury  following  his  election  he 
completed  his  qualification  by  complying 
with  the  statutes  in  that  regard,  and  en- 
tered upon  the  discharge  of  his  duties  as 
Boch  auditor,  whereupon  relator  brought 
this  action  to  determine  as  to  the  right  to 
said  office  as  betv«een  himKelf  and  said  re- 
spondent. Under  this  state  of  facts  it  is 
contended  by  the  relator  that  the  respond- 
ent, by  his  failure  to  comply  with  the  stat- 
ute as  to  qnallflcatloD  within  the  time 
therein  provided,  vacated  said  office,  and 
that  under  the  provisions  of  the  law  re- 
lating thereto  he  was  entitled  tohold  over 
until  the  election  and  qualitication  of  his 
successor.  On  the  other  hand,  the  re- 
spondent contends  that  he  did  not  lose  his 
right  to  said  office  by  reason  of  ench  fail- 
ure to  qualify,  and  that,  having  qualified 
before  any  action  seeking  to  declare  said 
office  vacant,  his  right  to  the  same  became 
vested.  This  question  must  be  deter- 
mined by  the  construction  of  our  statutes. 
Section  2708,  Code  1881,  is  as  follows 
"Every  auditor,  within  fifteen  days  after 
receiving  his  certificate  of  election,  and  be- 
fore be  shall  enter  upon  the  discharge  of 
the  duties  of  bis  office,  shall  ••■♦•• 
And  from  the  lansuage  used  it  will  be  seen 
that  it  was  the  duty  of  the  respondent  to 
have  fully  qualified  within  15  days  alter 
notice  of  his  election;  and,  it  surh  lan- 
f^\^&f^e  is  considered  mandatory,  it  would 
conclusively  establish  the  position  con- 
tended for  by  the  relator.  Is  it  manda- 
tory or  declaratory?  Such  provisions 
have  almost  universally  been  held  to  be 
simply  declaratory.  See  City  of  Chicago 
v.  Gage,  95  111.  593;  People  v.  Holley,  12 
Wend.  4N1;  State  v.  Churchill,  41  Mo.  41 ; 
State  v.  Porter,  7  Ind.  204;  State  v.  Fal- 
coner, 44  Ala.  696;  Mechem,  Pub.  Off.  §§ 
^65,  266.  The  language  of  this  section, 
then,  if  standing  alone,  must,  under  the 
authorities,  be  vonstraed  as  being  simply 
declaratory.  In  fact,  as  we  understand 
the  position  of  relator,  he  does  not  ques- 
tion this  position,  nnd,  if  tlie  section  above 
quoted  stood  alone  in  our  statutes,  there 
would  be  little  ground  for  controversy  In 
relation  to  the  question  at  bar;  but  it  Is 
claimed  that  under  the  language  of  this 
section,  as  read  in  the  light  of  section  3068 
of  the  Code,  it  must  receive  an  entirely 
different  construction  from  what  It  wonld 
if  standing  alone.  Said  last-named  sec- 
tion is  as  follows:  "Every  office  shall  be- 
come vacant  upon  the  happening  of  either 
of  the  folio  wing  events-:  »  »  •  the  deatb 
of  the  incumbent;  •  •  •  nls  refusal  or 
neglect  to  take  bis  oath  of  office  «  •  • 
within  the  time  prescribed  bylaw.   •   •   •" 


In  determining  the  force  of  thoM  statatas 
this  well-settled  rule  most  be  lin»W8  m. 
mind:  that  forfeltur^fs  are  abhorred  by 
the  courts,  and  that,  when  it  is  reasonably 
possible  so  to  construe  the  la  w  as  to  avoid 
a  forfeiture,  such  conetrnctiou  will  bo 
adopted.  If,  as  we  taa»e  seen,  the  first  sec- 
tion above  quoted  is  clearly  declaratory 
when  standing  alone,  the  last  section 
above  quoted  might  be  held  to  have  been 
enacted  In  view  of  such  construction  of 
said  first  section,  and  the  legislature  to 
have  intended  in  said  last  section  by  the 
words  "  within  the  time  fixed  by  law  "  not 
within  15  days,  as  named  therein,  but 
within  the  time  which  the  court  would 
hold  to  be  covered  by  said  section  when 
construed  aa  declaratory,  aad  not  manda- 
tory. With  such  a  constroctiou  of  sectinn 
3063  all  difficulty  would  be  done  away 
with,  and  there  wonld  be  nothing  in  it  to 
change  the  rule  of  construction  which 
would  otherwise  obtain  as  to  said  section 
2708.  Said  section  3063  is  found  witbin  the 
chapter  relating  to  the  filling  of  vacancies, 
and  provides  what  tacts  shall  be  suffi- 
cient to  authorise  the  proper  authority  to 
exercise  its  powers  in  that  regard.  Bnt 
it  dues  not  follow  that  the  person  elected 
has  lust  all  right  by  reason  of  bis  failure 
to  qualify.  The  object  of  such  provision 
will  be  fully  accomplished  by  holding  that 
such  failure  to  qualify  does  not  in  itself 
work  a  forfeiture  of  the  right  to  the  office, 
but  simply  nutburizes  the  proper  author- 
ity to  declare  such  forfeiture,  and  fill  the 
office  by  appointment.  By  this  construc- 
tion force  would  be  given  to  every  word 
in  said  section  3063,  and  the  usual  construc- 
tion preserved  as  to  the  other  section  in 
question.  Thus  construed,  the  proper  au- 
thority would  at  any  time  i^tcr  the  ex- 
piration of  the  15  days  prescribed  by  the 
statute  have  the  power  to  declare  a  vn- 
cancy,  and  at  once  fill  the  same  by  ap- 
pointment, and,  this  having  been  done, 
the  right  of  the  person  elected  to  the  office 
would  be  determined  and  ended ;  but  un- 
til such  action  was  taken  the  person  elect- 
ed could,  byqnalifying  within  any  reason- 
able time  after  notice  of  his  election,  make 
perfect  his  title. 

If  thi<4  were  a  new  question,  and  if  we 
were  to  take  as  the  foundation  of  onr  de- 
cision   the   fact    that   said    section    2708 
would,  if  standing  alone,  bo  construed  as 
declaratory,  and   would   have  been  sub- 
stantially complied   with  by  qualiflcntion 
within  a  reasonable  time.  Instead  of  witb- 
in the  letter  of  the  statute,  this  constrac- 
tlon  of  section  3063  would  be  more  rea- 
sonable, and  would  give  betterforee  to  all 
the  wurds  of  both  statutes,  than  wonld 
that   contended    for    by  the    relator.    It 
must  be  borne  in  mind  in  this  connection 
that  these  two  sections  are  not  parts  of 
the  same  act,  and  a  different  rule  of  con- 
struction will  obtain  than   wonld  if  the 
substance  of  section  3063  bad  been  embodied 
as  a   part  of  section  2708.    If  the  legix- 
lature  bad  provided  in  a  single  section 
that  a    person    mnst   qualify    witbin   15 
days,  and  that,  if  be  did  not  do  so,  bis 
office  should  be  vacant,  there  would  be 
much  greater  force  in  the  argument  of  re- 
lator than  under  the  law  as  it  stands. 
There  bave  been  numerous  adJudicationB 
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boarInK  more  or  lees  directly  upon  the 
qoestlon  bore  involved,  noine  of  wlileh 
Been)  tu  warrant  tlie  contention  of  eacli  of 
tlie  partleB  to  this  action.  We  etiall  not 
attempt  a  K*-'neral  review  of  ttie  cases,  but 
Bball  content  ourselvcB  with  a  brief  ex- 
amination of  the  qaeation  in  tlie  llglit  of 
tbe  authorltleB.  Mecbeni  on  Public  Offl- 
cers  lays  down  tbe  general  doctrine  as 
follows:  "Statutes  usually  directory  and 
not  mandatory.  Failure  to  give  bond 
witbin  time  prescribed  does  not  work  a 
forfeiture,  even  tbooKh  tbe  statute  ex- 
pressly provide  tbat  upon  a  failure  to  give 
tbe  bond  within  the  time  prescribed  the 
office  shall  be  deemed  vacant,  and  may  be 
filled  by  appointment.  It  is  generally  held 
tbat  tbe  default  Is  a  ground  for  forfeiture 
only,  and  not  u  forfeiture  ipso  facto." 
The  aotboritles  cited  by  tbe  relator  and 
respondent  respectively  satisfy  us  tbat 
tbe  conclusion  to  which  Mr.  Mecbem  has 
come  as  above  stated  Is  warranted  there- 
by. Alargeliatof  authorities  have  been 
cited  by  tbe  respective  parties  as  sustain- 
ing or  contradicting  the  conclusion  of  Mr. 
Mecbem  as  above  stated.  Tbe  leading 
ones  cited  sustalniog  the  test  above 
quoted  are:  State  v.  Toomer,  7  Rich. 
Law,  216;  Sprowl  v.  Lawrenc",  33  Ala. 
674:  City  of  Chicago  V.  Gage,  95  111.  593. 
Of  the  long  list  cited  by  the  relator  npon 
the  other  side  the  most  of  them,  though 
perhaps  tending  in  some  degree  to  sustain 
the  proposition  tor  which  they  are  cited, 
can  easily  be  diBtlngutshed  from  this 
case,  and  can  have  but  little  force  in  decid- 
ing this  question.  For  Instance,  he  cites 
State  T.  Tucker,  54  Ala.  205,  and  claims 
that  It  not  only  decides  the  question 
adversely  to  the  text  above  quoted,  but 
that  it  substantially  overrules  tbe  case  of 
Sprowl  V.  Lawrence,  supra:  while,  as  we 
read  this  case.  It  only  decides  that  a 
Judicial  determination  as  to  tbe  existence 
of  a  vacancy  is  not  a  necessary  prerequi- 
site to  an  appointment  to  fill  the  same, 
and  to  us  It  seems  evident  that  there  was 
no  intention  to  overrule  the  case  In  83 
Ala.  above  citdd,  but  a  direct  intention 
to  atilrm  said  case  and  distingoisb  It 
from  this.  State  v.  Beard,  84  La.  Ann. 
273,  is  also  much  relied  npon,  and.  if  the 
statute  the  construction  of  which  was 
Involved  in  tbat  case  were  like  ours,  the 
text  would  justify  tbe  citation;  but  such 
was  not  tbe  case.  The  statute  construed 
there  provided  that  tbe  officer  should 
qualify  witbin  a  definite  time  named,  and 
tbat  a  failure  to  do  so  should  ipso  facto 
work  n  forfeiture  of  the  office,  and  It 
needs  no  argument  to  show  tbat  the  lan- 
guage of  the  court  in  constrning  a  statute 
of  this  kind  could  throw  no  light  upon 
the  construction  of  onr  statute.  The 
same  court  had  in  State  v.  Peck,  -W  La. 
Ann.  2S1,  under  a  statute  which  was  not 
dissimilar  from  ours,  held  as  contended 
for  by  respondent.  In  re  Attorney  Gen- 
eral. 14  Fla.  277,  was  decided  without 
argument,  and  upon  a  proceeding  sub- 
stantially e;(  parte.  State  v.  Matheny,  7 
Kan.  H27,  seems  squarely  in  point,  and  to 
justify  tbe  contention  of  relator,  but  it 
must  be  said  with  reference  to  tbat  case 
that  tbe  character  of  statuteo  of  this 
kind,  and  tbe  tendency  of  courts  to  hold 


them  declaratory,  rather  than  manda- 
tory, received  no  attention  by  the  Judge 
deciding  It.  He  contented  himself  with 
putting  his  decision  solely  upon  the  lan- 
guage of  the  statute  of  the  state,  and,  so 
far  as  appears  from  tbe  opinion,  the  con- 
trolling reason  therefor  may  as  well  have 
been  the  fact  tbat  one  section  provided 
tbat  the  bond  should  be  filed  witbin  20 
days,  and  that,  therefore,  it  must  he  filed 
witbin  that  time,  or  not  at  all.  as  upon 
tbe  other  section,  which  was  something 
like  onr  section  3063.  What  the  Judge  says, 
In  deciding  People  v.  Taylor,  67  Cal.  620,  is 
entitled  to  but  little  weight,  as,  so  tar  as 
it  relates  to  this  question.  It  was  pure 
dicta.  Of  all  the  cases  cited  by  relator 
not  more  than  two  or  three  can  be  said 
to  be  squarely  In  point,  and,  In  our  opin- 
ion, they  would  not  Justify  us  In  sustain- 
ing the  contention  of  relator  when  that  of 
respondent  is  upheld  by  such  a  text  writer 
as  Mr.  Mecbem,  and  by  the  authorities 
cited  by  him,  especially  as  to  do  so  would 
be  to  control  and  change  what  Is  conced- 
ed to  be  tbe  ordinary  and  proper  con- 
struction of  the  section  directly  relating 
to  the  qualification  of  an  officer  by 
another  section  upon  a  different  subject, 
the  language  of  which  can  be  given  force 
without  so  doing.  Dnder  some  statutes 
tbe  qnallflcation  is  made  a  prerequisite  to 
tbe  holding  of  the  office,  and  in  fact  tbat 
which  bestows  tbe  office.  Under  such  stat- 
ates,  a  failure  to  qualify  within  tbe 
time  specified  would  no  doubt  prevent  a 
later  assertion  of  any  right  thereto.  But 
under  onr  ^tatnte  it  Is  the  election  which 
gives  the  right  to  the  office,  and  the  quali- 
fication Is  only  an  Incidental  requirement 
for  the  protection  of  the  public.  If  the 
provisions  for  such  quulificatlon  are  not 
timely  complied  with,  the  public  can  pro- 
tect itself  by  declaring  ii  vacancy  and  fill- 
ing the  same  by  appointment,  but  until 
such  acts  have  been  done  the  force  of  tbe 
election  has  not  been  exhausted,  and,  upon 
a  compliance  with  the  Incidental  duty  ot 
qualification,  is  given  full  force.  The  con- 
struction which  we  have  above  contended 
for  seems  to  us  reasonable  and  proper. 
Besides,  any  otiicr  construction  should  be 
avoided,  if  possible,  on  account  ot  the 
hardship  and  injustice  that  would  be 
caused  thereby.  Tf  the  construction  con- 
tended for  by  relator  is  to  obtain,  then 
tbe  provisions  of  our  statute  must  be  held 
to  be  mandatory,  and  if  they  are  manda- 
tory they  cannot  be  relieved  against.  It 
would  follow  that,  however  overwhelm- 
ing the  misfortune  or  necessity,  a  failure 
to  quality  within  the  15  days  would  abso- 
lutely forfeit  the  office,  notwithstanding 
the  fact  that  the  person  elected  thereto 
should  have  qualified  the  day  after  the 
expiration  of  such  time.  But  it  is  said  by 
the  relator  that  the  provision  can  be 
waived  by  the  public  through  their 
proper  officers,  and  he  seeks  to  meet  the 
force  ot  many  of  tbe  cases  cited  by  re- 
spondent by  the  assertion  that  they  present 
tliestafusof  tlieoffluerafter  such  waiver  of 
tbe  right  to  declare  forfeiure  by  the  public. 
If  the  requirements  are  declaratory,  thoy 
can,  of  course,  be  waived,  and  perhaps  a 
failure  to  act  affirmatively  would  In  itself 
constitute  a  waiver;  bot,if  the  provisions. 
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are  mandatory,  there  can  be  no  waiver 
thereof.  A  defluite  time  iixed  by  the  legis- 
lature in  a  statute,  wliicli  Is  held  to  be 
mandatory  In  all  its  provisions,  cannot 
be  extended.  So  soon  as  you  once  hold 
that  the  court,  or  any  other  power,  has 
authority  to  extend  the  timn  fixed  by  the 
legislature,  yua  in  fact  hold  that  the  stat- 
ute is  declaratory,  and  not  mandatory. 
The  peo]>le,  by  their  votes,  determine 
their  choice  of  officers,  and  they  should 
not  be  rubbed  of  the  fruits  of  such  choice 
lor  HJiKht  or  insufficient  reasons;  and  to 
bold  that  the  le>;islature  Intended  to  rob 
them  of  such  fruits  by  reason  of  the  fact 
that  their  choice  qualified'  16  days  in- 
stead of  only  15  after  notice  of  his  election, 
would  only  be  justified  when  language 
bud  been  used  which  made  such  construc- 
tion absolutely  necessary.  From  the  ex- 
piration of  the  15  days  after  notice  of  his 
election  until  the  date  of  the  qualiflcatlou 
of  respondent  it  would  have  been  compe- 
tent for  the  proper  authority  to  have 
declared  the  oflicc  vacant  under  the  pro- 
visions of  section  300.3,  but,  nu  action  hav- 
ing been  tnlten  thereunder  until  the  re- 
spondent was  full}-  quailDed,  his  right  to 
the  office  became  absolute.  The  judgment 
of  the  court  below  must  be  affirmed. 

Anders,  C.  J.,  and  Stiles,  •!.,  concur. 

(May  13,  1893.) 

DuNBAK,  J.,  (disseuting.)  -I  am  unable 
to  ugrf^e  with  the  majority.  Nor  do  I 
think  that  a  plain  statutory  enactment 
setting  forth  specifically  circumstances  un- 
der which  an  office  becomes  vacant  should 
be  construed  out  of  existence  by  the  more 
statement  of  the  theoretical  rule  that 
"forfeitures  are  abhorred  by  the  courts." 
What  the  courts  abhor  should  be  of  very 
little  consequence.  The  vital  question  is, 
what  did  the  legislature  intend?  I  think 
it  is  an  excellent  idea  for  courts  to  give  to 
statutory  language  its  plain  and  ordinary 
meaning.  Let  us  see  what  the  language 
of  section  8063  Is:  "  Sec.  3063.  Every  office 
shall  become  vacant  on  the  happening  of 
either  of  the  following  events  before  the 
expiration  of  the  term  of  such  officer: 
First,  the  death  of  the  incumbent;  second, 
his  resignation;  t/i/rJ,  his  removal;  fourth, 
his  ceasing  to  im  am  inliabitant  of  the  dis- 
trict, county,  town,  or  village  for  which 
be  shall  have  been  elected  or  appointed, 
or  within  which  the  duties  of  his  office  are 
to  be  discharged  ;  Sfth,  his  conviction  of 
an  Infamous  crime,  or  of  any  offense  in- 
volving a  violation  of  his  official  oath; 
sixth,  his  refusal  or  neglect  to  take  his 
oath  of  office,  or  to  give  or  renew  his  offi- 
cial bond,  or  to  deposit  such  oath  or  bond 
within  the  time  prescribed  by  law  ;  seveatb, 
the  decision  of  a  competent  tribunal  de- 
claring void  his  election  or  appointment: 
eighth,  whenever  a  judgment  shall  be  ob- 
tained against  such  officer  for  breach  of  the 
condition  of  his  official  bond."  It  seems  to 
me  that,  if  the  legislature  had  desired  to 
enact  tliat  an  office  should  become  vacant 
upon  tue  refusal  or  neglect  of  the  officer 
elect  to  take  his  oath  of  office  or  to  give 
or  renew  his  official  bond  within  the  time 
prascribed  by  law,  It  could  not  have  ex- 
pressed itsell  in  language  more  clear  or 


unambiguous.  Nothing  Is  said  abont  a 
"forfeiture  being  declared  by  the  proper 
authority;"  that  is  an  idea  expressed  by 
the  majority  opinion,  but  It  i»nottonnd 
anywhere  in  the  law.  It  maybe  a  wise 
amendment  to  the  law,  bat.  It  so.  it  mast 
be  incorporated  by  iRgislatlve  enactment, 
and  not  by  judicial  construction.  The  in- 
terpretation of  the  majority  that  the  lan- 
guage of  station  3063,  "within  the  time 
fixed  by  law,"  does  not  refer  to  the  time 
fixed  by  law,  viz.,  within  15days,  bat  means 
the  time  within  which  the  coart  would 
bold  to  be  covered  by  said  section  when 
"construed  as  declaratory  and  not  man- 
datory," is  to  my  mind  an  interpretation 
unwarranted  by  any  rule  of  construction, 
and  will  lead  to  results  most  confusing. 
"  Within  the  time  prescribed  by  law"  la  a 
very  common  legislative  expression  in  en- 
actments of  this  l{ind,an'l  ordinarily  I  am 
inclined  to  think  that  in  looking  up  the 
time  In  which  to  qualify  under  such  a  stat- 
ute the  mind  of  every  layman,  practition- 
er, or  judge  would  go  to  the  definite  time 
prescribed  by  the  law.  It  is  true  that 
hardships  may  arise  in  individual  cases 
by  construing  these  sections  as  mandatory, 
but  that  was  a  matter  tor  the  legislature 
to  guard  against.  It  isevldent  that  it  did 
not  intend  that  the  refusal  of  the  officer 
to  qualify  should  alone  work  a  forfeiture, 
for  the  law  specially  provides  that  the 
neglect  to  qualify  shall  also  cause  a  va- 
cancy. Neither  do  I  think  there  is  any- 
tnlng  unwise  in  the  requirement.  Officers 
are  elected  not  for  the  benefit  of  the  indi- 
viduals, but  for  the  benefit  of  the  commu- 
nity ;  and,  if  an  officer  is  so  careless  of  the 
requirements  of  the  law  under  which  be  is 
elected  that  he  neglects  to  qualify,  it  is  a 
fair  Indication  that  he  will  be  neglectful  to 
the  transaction  of  the  duties  of  his  office. 
The  judgment  should  be  reversed. 


Board  Cou'bs  op  Swketwateb  Cocstt 

V.  YooNo  et  a.1. 

(Smpreme  Court  of  Wyoming.    April  19, 1892.) 

codmtibs— collictors  of  taxes — actiokb  ox 

Bond — "  Cokporate  Name.  " 

1.  Rev.  St.  $  2388,  provides  that  a  connty 
may  sue  in  its  corporate  name  upon  the  ofUcioI 
bond  of  any  of  its  officers;  and  section  ir95,  that 
a  county  must  be  knotrn  in  all  suits  and  pro- 
ceedings to  which  it  is  a  party  as  "the  board  of 

county  commissioners  of  the  county  of . " 

Held  that,  as  no  other  corporate  name  is  ex- 
pressly fixed  by  statute,  this  must  be  regarded 
as  the  corporate  name,  for  the  purpose  of  Drinfr- 
iog  suits,  notwithstanding  that  counties  are  gen- 
erally designated,  both   in  other  statutes  and  in 

common   speech,   as  "the   county  of "  or 

" county." 

3.  Const,  art.  21,  §  !>,  provldingr  that  actions 
on  the  bonds  of  "territorial  otHcers"  shall  be 
prosecuted  in  the  name  of  the  state,  does  not 
refer  to  the  bonds  of  county  officers,  since  the 
schedule  to  the  constitution,  adopted  "that  no 
inconvenience  may  arise  from  the  change"  from 
territorial  to  the  state  government,  provides 
(section  19)  that  county  officers  under  the  terri- 
tory shall  hold  over,  and  their  bonds  continue 
in  force,  until  the  selection  of  their  successors, 
and  (article  31,  S  3)  that  all  territorial  laws  not 
repugnant  to  the  constitution  shall  remain  in 
force  until  their  expiration  or  repeal ;  thus  pre- 
serving Rev.  St.  i  3.183,  permitting  counties  to 
sue  on  such  bonds  in  their  corporate  names. 

8.  Under  Rev.   St.   {   lUlU,    providiiw    that 
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boartll  of  cbiinty  commissioners  "shall  have  pow- 
er" to  require  Uie  collector  of  taxes  to  give  bonds 
for  "one  and  one  fourth  times"  the  amount  of 
the  taxes  collected,  a  i>etition  in  an  action  on  a 
tax  collector's  bond  for  t5,000  Is  not  demurrable 
because,  in  setting  up  that  the  bond  was  given  in 
pursuance  to  an  order  of  the  board  requiring  bonds 
for  $10,000,  it  fails  to  state  that  bonds  for  that 
amount  were  given.  Such  matters,  if  available 
at  all,  can  only  be  pleaded  in  defense;  the  bond 
itself  containing  no  conditions  that  other  bonds 
should  be  given. 

Error  to  diBtrlct  court,  Sweetwater 
county  ;  J.  W.  Blakb,  Judge  pro  tern. 

Action  by  the  board  ol  county  coinmls- 
sionero  ot  the  county  ol  Sweetwater 
againat  Alfred  Young,  Sr.,  and  Edward  J. 
Morris.  Judgment  tor  detendanta  on  de- 
murrer to  the  petition.  Plaintiff  brings 
error.    Reversed. 

£.  E.  Enterllne,  for  plaintiff  in  error.  S. 
T.  Cora  and  ReavUle  &  MhU,  for  delend- 
antH  in  error. 

Mbrrell,  J.  Tbiifi  is  an  action  against 
Alfred  Young,  Sr.,  and  Edward  J.  Morris, 
on  the  otHcial  bond  of  the  former  as 
treasurer  and  ex  officio  collector  ot  taxes  ot 
Sweetwater  county,  for  the  term  com- 
mencing on  the  first  Monday  In  January, 
18S9.  The  former  Is  principal  and  the  lat- 
ter surety  on  said  bond.  The  action  was 
brought  in  the  court  below  to  recover  the 
aum  of  $738.20,  the  alleged  amount  of  a 
defalcation  of  said  Young  in  said  office. 
To  the  petition  in  the  court  below  a  de- 
murrer was  interposed,  alleging  two 
grounds:  (1)  There  is  in  said  petition  a 
defect  of  parties  plaintiff,  in  this:  that  the 
board  ot  the  county  commissioners  of  the 
county  of  Sweetwater  Is  not  authorized 
by  law  to  bring  this  suit.  (2)  That  the 
said  petition  does  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action. 

As  to  the  first  point,  the  alleged  defect 
ot  parties  plaintiff,  it  Is  to  be  remarked 
that  the  bond,  as  required  by  the  statute 
in  force  at  the  time  of  its  execution,  runs 
in  favor  of  the  people  of  the  territory  of 
Wyoming,  and  an  action  lies  thereon  tc 
the  use  of  any  one  aggrieved,  in  the  name 
of  the  people.  Bev.  St.  §  1907.  But  sec- 
tion 2^83,  Rev.  St.  provides:  "The  rule 
proscribed  In  the  preceding  section  may  be 
so  applied,  when  a  person  forfeits  his 
bond  or  renders  his  sureties  liable,  that 
any  person  Injui'ed  thereby,  or  who  la  by 
law  entitled  to  the  benefit  of  this  security, 
may  bring  an  action  thereou  in  his  own 
name,  against  the  person  and  his  sureties, 
to  recover  the  amount  to  which  he  Is  en- 
titled by  reason  of  the  delinquency,  which 
action  may  be  prosecuted  on  a  certified 
copy  of  the  bond,  and  the  custodian  ot 
the  bond  shall  deliver  such  copy  to  any 
person  claiming  to  be  so  injured  on  tender 
ot  the  proper  tee;  but  the  provisions  of 
this  section  as  to  the  form  of  the  action 
iiball  not  be  imperative,  it  the  provision 
is  otherwise  made  by  law,  nor  shall  ajudg- 
ment  for  one  delinquency  preclude  the  same 
or  another  party  from  an  action  on  the 
Bume  Instrument  tor  another  delinquency. 
A  county  ma.r  sue  In  Its  corporate  name 
upon  any  official  bond  ot  any  ot  its  offi- 
cers."  This  section,  with  the  exception 
ot  the  concluding  sentence,  was  taken 
trom    the  Ohio  Code  ot  Civil  Procedure. 


Bev.  St.  Ohio,  S  4094.  It  was  held  In  that 
state  that  suits  on  official  bonds  must  b« 
brought  In  the  name  d  the  state.  Hunter 
v.  Commissioners,  10  Ohio  St.  515.  Thla 
was  because  und3r  the  common  law  an  ac- 
tion could  only  be  brought  on  the  bond  to 
the  name  ot  the  obligee,  the  state  ot  0hl5, 
and  as  no  statute  ot  that  state  authorizea 
the  board  of  county  commissioners  to 
sue  upon  the  official  bonds  ol  any  ot  Its 
officers  the  action  would  not  lie  In  the 
name  ot  the  board.  This  was  remedied 
by  our  legislation  by  the  closing  sentence 
of  said  section  2383,  above  quoted:  "A 
county  may  sue  in  its  corporate  name  up- 
on any  official  bond  of  any  ot  Its  officers." 
It  is  claimed  on  behalf  ot  the  defendants 
In  error  that  the  statute  authorizing  suits 
and  proceedings  to  be  prosecuted  and  de- 
tended  in  tbe  name  ot  the  board  of  the 
county  commissioners  of  a  county  does 
not  necessarily  make  that  tbe  corporate 
name  of  the  county.  This  Is  very  true. 
It  is  pertinently  suggested  that  tbe  coun- 
ty might  be  authorized  to  sue  and  defend 
in  the  name  of  any  other  of  Its  officers, 
and  to  call  the  name  ot  that  officer,  the 
treasurer,  for  instance,  the  corporate 
name  ot  the  county,  would  be  unreuaona- 
ble.  It  may  also  be  said  that  the  Insur- 
ance of  county  buildings  Is  effected  In  the 
name  of  the  county  treasurer  for  the  ben- 
efit of  the  county.  This  does  not  make 
tbe  treasurer  ol  the  county  tbe  corporate 
name  of  the  county.  There  is  no  statute 
declaring  In  express  words  what  the  cor- 
porate name  of  the  county  la,  and  It  is 
urged  that  in  the  absence  of  such  statute 
the  corporate  name  ot  a  county  may  be  es- 
tablished by  usage.  This  seems  reasona- 
ble. The  word  "county  "  Is  evidently  used 
in  two  distinct  senaes:  First,  as  meaning 
that  certain  defined  quantity  or  extent  ot 
territory,  country,  or  land  comprised 
witblu  certain  boundaries  established  by 
law;  and,  second,  tbe  body  politic  and 
corporate  exercising  certain  powers  and 
governmental  functions  within  such 
boundaries.  Any  name  used  by  compe- 
tent authority  to  deaignatu  this  body 
politic  and  corporate  would  seem  to  be  its 
corporate  name,  and,  unless  onecorporate 
name  for  the  corporate  body  should  be 
dpslgnatpd  by  law,  there  would  seem  to 
be  nothing  to  prevent  It  from  obtaining 
several  corporate  names.  It  would  seem 
that  by  both  popular  usage  and  legisla- 
tive custom  the  two  names,  "County  of 
Sweetwater"  and  "Sweetwater  County," 
are  used  Indiscriminately,  as  the  geo- 
graphical name  ot  the  county,  to  desig- 
nate either  tbe  territory  constituting  that 
county,  or  the  body  politic  and  corporate 
exercising  tbe  functions  of  county  govern- 
ment over  that  territory.  It  would  seem, 
further,  that,  when  so  used  to  designate 
the  body  politic  and  corporate,  either  one 
ot  the  names  must  be  a  corporate  name. 
A  man  may  acquire  by  usage  a  name  dit- 
ferent  from  bis  baptismal  name.  He  may 
acquire  more  than  one  name.  The  same 
is  evidently  true  of  counties.  While  both 
names,  "Sweetwater  County"  and  the 
"County  ot  Sweetwater,"  are  used  In  dlt- 
ferent  statutes  to  indicate  tbe  public  cor- 
poration exercising  the  powers  of  county 
government  to  the  territorial  extent  oi 
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the  boundarlea  of  Sweetwater  county,  as 
taed  by  section  667  of  the  Revised  Stat- 
utes, neither  name  Is  made  In  express 
words  the  corporate  name  ol  the  coanty 
Both  are  used  to  indicate  the  corporation 
as  well  as  the  territory  embraced  within 
the  county  limits,  and  so  are  used  as  cor- 
porate names.  In  all  of  this,  there  la  no 
prohibition,  either  express  or  implied, 
aeainst  thecounty  having  other  corporate 
names.  It  has  another  name  by  which  it 
mast  be  known  in  all  suits  and  proceed- 
luKB  to  which  it  is  a  party,  fixed  by  posi- 
tive provisions  of  statute.  It  Is  the  name 
In  which  tbiH  suit  was  brought  to  the  trial 
court:  "The  Board  of  the  County  Com- 
missioners of  the  County  of  Sweetwater." 
Rev.  St.  §  1795.  The  provision  at  the 
close  of  section  23S3  is  simply  to  enable 
the  county  to  sue  in  its  own  appropriate 
corporate  name,tbe  same  as  other  parties 
In  interest  sue  in  their  own  names.  This 
has  been  done.  The  suit  is  hrnught  In 
the  corporate  name  in  wblcb  the  couuty 
Is  required  to  sue,  the  only  corporate 
name  establlslied  by  law  In  express 
words,  and  the  corporate  namn  in  which 
its  business  is  transacted.  (See  .Tohr  v.  St. 
Clair  Supervisors,  38  Mich.  532;  Commis- 
sioners V.  Craft,  6  Kan.  151 ;  Commission- 
ers v.  Bank  o(  Commerce,  97  D.  S.  374; 
Commissioners  v.  Sellew,  99  D.  S.  624.  It 
was  said  by  the  conrt  of  appeals  of  the 
state  of  New  York  in  the  case  of  People  v. 
Ingersoll,  58  N.  Y.  28,  that  "corporate  ca- 
pacity is  conferred  upon  each  county  in 
the  state,  and  New  York  [county]  is  not 
excepted,  to  sue  and  be  sued ;  to  purchase 
and  hold  lands  within  its  limits  for  the 
use  of  Its  Inhabitants:  to  make  contracts 
and  possess  personal  property;  and  to 
dispose  of  and  regulate  tlie  uses  of  Its  cor- 
porate property;  and  all  suits  and  pro- 
ceedings by  and  against  a  county  in  Its 
corporate  capacity  are  directed  to  be  in 
the  name  of  the  board  of  supervisors  of 
Such  county,  that  serving  pro  hao  vice  as 
the  corporate  name."  So,  in  this  case, 
or  this  suit  and  other  suits  by  the  county 
as  well  as  against  it,  the  name  of  the 
board  of  county  commissioners  serves  as 
the  corporate  name  of  the  couuty. 

The  point  Is  raised  under  section  5  of 
article  21  of  the  constitution  of  this  state, 
(the  schedule  thereof,)  that  this  action 
should  have  beeu  prosecuted  In  the  name 
of  the  state.  What  the  effect  of  this  sec- 
tion would  have  been  it  no  more  specific 
provision  had  been  made  in  the  schedule 
to  tbe  constitution.  It  Is  not  necessary  to 
determine.  Other  provisions  have  been 
made,  and  the  action  was  properly 
brcjught  in  conformity  to  them.  Section 
19  of  the  schedule  provides,  among  other 
things,  that  county  and  precinct  officers 
in  office  at  the  time  of  the  adoption  nt  the 
constitution  shall  hold  their  respective 
offices  for  the  full  time  for  which  they 
were  elected,  and  until  snch  time  as  their 
BoccesBors  may  be  elected  or  qualified,  as 
provided  bylaw,  "and  the  official  bonds 
of  such  officers  shall  continue  In  full  force 
and  effect  as  though  this  constltntion  had 
not  been  adupted. '  Section  3  of  the  same 
article  provides  that  "all  laws  now  In 
force  in  the  territory  of  Wyoming,  which 
are  not  repugnant  to  this  constitution. 


shall  remain  in  force  until  tbey  expire  by 
tbeir  own  limitation,  or  be  altered  or  re- 
'  pealed  by  the  legislature."  The  schedule 
to  tbe  cmstitution  was  Incoriiorated 
therein  to  provide  for  the  transition  of  the 
l'errlt(»T  to  a  state,  and  this  amiears 
from  tbe  language  of  the  first  section 
thereof.  "That  no  Inconvenience  may 
arise  from  a  change  of  the  territorial  gov- 
ernment to  a  permanent  state  govern- 
mtsat.  It  la  declared,"  etc.  Tliese  sections 
may  have  been  held  to  have  the  same  force 
as  a  saving  clause  to  a  statute.  They  are 
generally  considered  as  wholly  prospec- 
tive, and  not  to  affect  past  legislation. 
The  clause  ccmtinuing  in  force  laws  not 
cepuj^ant  with  the  constitution  to  not  to 
be  held  co  abrogate  laws  which  if  subse- 
quently enacted  would  be  clearly  incon- 
sistent and  unconstitutional.  People  v. 
County  Commissioners,  6  Colo.  204.  It  is 
vident  that  there  was  no  intent  to  abro- 
gate any  proYlsIons  of  the  Civil  Cod«  of 
Procedure  of  the  territory,  and  that  it 
was  not  suspended  nr  superseded  by  the 
constitution  or  the  schedule,  and,  the  obli- 
gation sued  upon  being  one  for  the  use  of 
tbe  county,  its  force  and  effect  were  unal- 
tered by  the  change  from  a  territorial  to 
a  state  form  of  government,  and  the  form 
of  procedure  la  unchanged.  The  counties 
of  the  territory  were  declared  to  be  coun- 
ties of  the  state,  (article  12,  §  1,)  and  there 
was  no  change  in  the  system  of  county 
government  by  tlie  transition  from  the 
territorial  to  the  state  government.  The 
county  of  Sweetwater  In  the  territory  of 
Wyoming  Is  the  same  countyin  this  state. 
Her  officers  were  the  same,  and  were  sub- 
ject to  the  same  rigbts,  duties,  and  liabili- 
ties as  before.  The  county  could  sne  in 
tbe  corporate  capacity  by  its  board  of 
conn ty  commissioners  as  well  as  before, 
and  it  bus  done  so  In  this  suit.  It  was 
never  intended  that  tbe  bonds  of  county 
officials  under  our  laws  should  pass  over 
to  the  custody  of  the  state,  as  provided 
for  bonds  in  existence  by  a  strict  construc- 
tion of  section  5  of  article  21,  or  be  "prose- 
cuted In  the  name  of  the  state, "as  tbe  nec- 
tton  of  the  Code  (2-183)  provided  for  a  dif- 
ferent method  of  procedure  on  tbe  part  of 
the  counties,  dispensing  with  the  necessity 
of  suing  In  tiie  name  of  the  state  for  the 
party  beneficially  Interested.  The  official 
bonds  of  all  county  officers  remained  In 
the  same  custody  us  before  the  adoption 
of  tbe  constitution,  after  that  Instrument 
went  luto  effect,  July  10, 1890,  and  that 
was  with  the  exception  of  the  bonds  of 
the  several  county  commissioners  lodged 
with  the  county  clerk.  While  there  may 
be,  and  doubtless  is,  a  necessity  to  sue  in 
the  name  of  the  state  In  a  suit  on  the 
liond  of  territorial  officers  and  other 
bonds  besides  those  of  county  officers, 
there  Is  no  such  n6<:es8lty  m  a  suit  upon 
the  official  bond  of  a  county  officer.  It 
follows,  therefore,  that  the  county  of 
Sweetwater  may  sue  In  Its  corporate 
name,  in  the  name  of  Its  board  of  county 
commissioners,  on  this  bond, — that  of  the 
tax  collector  of  such  county;  and  hence 
the  first  ground  of  demurrer  diould  have 
been  overruled  by  the  court  below. 

As  to  the  second  ground  of  the  demur- 
rer,  that   the   petition   does    aot    state   or 
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contain  facts  Bufflclent  to  conatitnte  a 
cause  of  action.  It  muBt  be  aald  tbat  no 
objection  la  made  to  the  form  of  the  peti- 
tion or  of  the  bond  sued  upon.  80  it  la 
annecesRary  to  aet  forth  either  at  length. 
The  petition  ahowa  tbat  the  board  of 
the  county  conimlsslonera  required  the 
defendant  TounR  to  give  bunda  to  the 
amount  of  f40,0001n  addition  to  the  bonds 
already  given  by  hlui  an  tax  collector  of 
the  county;  that  being  1%  tlmee  the 
amount  of  taxea  collected  and  revenuea 
coming  Into  hla  hands.  Thia  waa  done 
under  the  authority  of  the  following 
statute,  (Kev.  Ht.  {  1»10:)  "The  several 
boarda  of  county  commlaslonera  of  this 
territory,  at  any  regular  or  special  meet- 
ing, shall  have  power,  by  an  order  entered 
of  recorri,  to  reqnlre  any  connty  officer, 
whoae  duty  It  la  to  receive  any  of  the  rev- 
enues of  the  county,  to  give  bonda  with 
sufficient  snretlea  to  the  people  of  the  ter- 
ritory  of  Wyoming,  conditioned  aa  now 
required  by  law,  in  tbo  penal  aum  of  one 
and  one-fourth  times  the  amount  of  taxes 
collected,  or  revenues  of  any  kind,  coming 
Into  bta  hands  as  such  officer. "  The  bond 
In  question  la  for  the  penal  aum  of  $5,000, 
aa  part  of  the  bonds  to  make  up  the 
amount  required.  The  petition  does  not 
show  that  other  bonda  were  or  were  nut 
given.  Delendanta  In  error  claim  that  it 
la  necessary  to  the  cause  of  action  on  this 
bond  that  the  additional  bonds  should 
have  been  given,  and  necessary  to  tlie 
statement  of  the  cause  of  action  that  It 
should  be  alleged  tbat  tbey  were  given. 
The  reason  assigned  for  this  In  the  brief 
of  counsel  Is  tbat  the  defendant  In  error 
Morris,  11  compelled  to  pay  any  aum  on 
this  bond,  would  then  be  entitled  to  con- 
tribution from  the  other  bondsmen.  If 
as  a  matter  of  fact  the  other  bonds  were 
not  given,  and  if  that  fact  Is  sufficient  of 
Itself  to  defeat  this  action,  It  Is  a  matter 
of  defense  to  be  pleaded  and  proven,  and 
not  a  matter  of  demurrer.  We  do  not  say 
that  such  a  defease  wonid  be  sufficient. 
No  single  authority  baa  been  cited  to  tbat 
effect.  It  Is  perhaps  not  a  violent  or  un- 
authorized presumption  that  no  such  an- 
thoriticB  can  be  cited.  If  such  a  defense  be 
an  available  one,  it  would  seem  tbat  It 
must  be  on  the  ground  tbat  the  board  of 
commissioners,  in  requiring  Young  to 
furnish  bonda  In  the  sum  uf  9^0,000,  made 
a  contract  or  agreement  or  promise  or 
representation  with  or  to  the  surety,  Mor- 
rla,  that  his  principal.  Young,  could  and 
would  furnish  the  additional  bonds,  and 
tbat  Morris  should  he  liable  only  on  con- 
dition that  the  additional  bonds  were  lur- 
nlshed.  No  auch  condition  appeara  in  the 
bond.  We  are  not  prepared  to  say  that 
ancb  Is  the  law,  or  that  it  la  competent 
for  any  court  to  vary  so  materially  the 
expreased  conditlona  of  the  bond  aued 
upon  in  this  action.  The  right  of  contri- 
bution could  exist  only  In  case  the  other 
bonds  were  given  with  other  sureties. 
Tbere  la  nothing  In  this  record  to  show 
that  tbere  was  any  representation  by  the 
board  of  commissioners  tbat  other  sure- 
ties would  be  required.  So  far  as  appears, 
it  may  well  be  the  fact  that  defendant  In 
error  Morris  was  the  only  surety  offered 
or  required,  and  the  bond  lu  this  suit  the 


only  bond  actually  taken  or  required, 
with  the  amount  reduced  to  accommo- 
date the  principal  and  surety,  or  because 
it  was  concluded  to  be  sufficient.  In  con- 
nection with  the  bond  for  916,000  already 
given  at  the  time  of  the  Induction  of  the 
principal.  Young,  Into  office.  Accepting 
an  official  bond  In  less  than  the  statutory 
amount  does  not  Invalidate  the  bond. 
Orlmes  v.  Butler,  1  Bibb,  192.  The  court 
below  erred  In  sustaining  the  demurrer  on 
the  second  ground.  The  judgment  of  the 
district  court  of  Sweetwater  county  Is 
reversed,  and  the  cause  Is  remanded  for 
further  proceedings  in  accordance  with 
this  opinion. 

Gbob8Bboe,C.  J.,  and  Comawat,  J.,  eon- 
cnr. 


Eanb  t.  Bippbt  et  a/. 


(SI  Or.  2S») 


(Su^prtiTM  Cawri  of  Oregon.  April  96, 1899.) 
AppiAir— DioiBiON  —Law  or  THs  Cabb— Tkial  bt 
Court— FiHDiNOS. 
1.  The  oonstraotlon  of  a  contract  upon  appeal 
becomes  the  law  of  tbe  oaae,  and  cannot  be  de- 
parted from  In  a  sabseqnent  appeal  In  the  same 
oaaa. 

8.  In  an  action  at  law,  growing  oat  of  a  oon- 
traot  for  tbe  sale  of  land,  a  flndlns  by  the  trial 
court  tbat  the  vendor's  abstract  "does  not  show 
any  leral  defects  or  Incumbrannes,  and  tbere  are 
none  in  fact, "  and  that  his  ''title  is  good, "  is 
not  a  finding  of  fact,  but  of  a  legal  oonoluslon, 
and,  where  material  to  the  issue,  is  ground  for 
reversal  U  the  record  does  not  show  the  deeds 
and  other  facts  upon  which  the  vendor's  title  Is 
based. 

Appeal  from  circuit  court,  Jackson  conn- 
ty: I>.  R.  Wkbstbr,  Judge. 

Action  by  E.  C.  Kane  against  Charles  O. 
RIppey  and  Frank  Amy  on  a  contract  for 
the  purchase  of  land,  for  the  return  of  pur- 
chase money  already  paid  because  of  a 
breach  of  the  con  tract.  Trial  to  tbe  court. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.   Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Straban,  C.  J.: 

This  is  tbe  second  appeal  In  this  cause. 
In  tbe  flrat,  the  opinion  of  the  court  is  re- 
ported in  i&  Pac.  Hep.  180,  to  which  refer- 
ence is  made  for  a  atatement  of  the  plead- 
Inga.  Tbe  cause  was  retried  in  tbe  court 
below  without  a  jury,  and  again  resulted 
In  a  judgment  for  the  defendants,  front 
which  this  appeal  was  taken.  Dpon  the 
second  trial,  tbe  court  found  tbe  facts  as 
follows:  "(1)  On  the  nth  day  of  April, 
1889,  tbe  defendants  were  the  owners  of 
certain  land  near  Central  Point,  Oregon, 
which  tbey  had  purchased  from  John 
Watson,  and  Phceba  H.  Watson  and  on 
which  said  Watson  bad  a  mortgage 
of  915,0U0:  that  the  defendants  were 
anxious  to  sell  said  land,  or  a  portion 
of  it.  to  pay  said  mortgage  debt,  and 
stop  interest.  (2)  Tbat  on  said  April  17tb 
defendants  entered  Into  an  agreement 
with  the  plaintiff  for  the  sale  of  250  acres 
of  said  land  for  f  10,000,  which  agreement 
was  reduced  to  writing,  and  attached  to 
the  complaint  In  tbis  action.  (3)  That 
the  plaintiff  paid  to  the  defendants  tbe 
sum  of  f  fiOO,  mentioned  in  tbe  agreement, 
on  the  same  day  the  agreement  was 
^ade.      (4)    Tjicm    within   a    lew   dayi* 
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tiTerealter  tlie  defendant  bad  the  250  acres 
(tfland  mentioned  in  the  agreement  sur- 
veyed, and  employed  J.  H.  Whitman  to 
make  an  abstract  of  title  for  the  plaintiff; 
and  as  soon  as  the  abstract  was  finished 
they  delivered  it  to  the  plaintiff  or  his  at- 
torney, (5)  That,  after  some  controversy 
had  arisen  between  said  parties  in  refer- 
ence to  the  growing  crop,  the  plaintiff  re- 
fused to  accept  the  land,  or  to  complete 
the  payments,  alleging  as  a  reason  for 
such  refusal  that  the  title  was  not  good, 
(flj  That  on  the  29th  day  of  April,  1N89, 
the  defendants,  with  their  wives,  executed 
u  deed  ot  the  said  250  acres  of  land,  with 
covenants  of  warranty  in  due  form,  and 
In  two  or  three  days  after  the  execution 
tliereof  they  tendered  the  deed  to  the 
plaintiff,  and  requested  hlra  to  accept  the 
land,  and  pay  for  the  same,  according  to 
said  agreement,  but  plaintiff  refused  to  do 
fo.  stating  that  he  could  not  accept  the 
deed  until  they  made  the  title  good ;  and 
iie  has  refused  ever  since  to  accept  the 
property  or  pay  for  it.  (7)  That  there  Is 
a  chain  of  conveyances  for  said  land  from 
the  government  down  to  the  defendantu, 
iind  tlie  title  is  good.  (8)  That  the  ab- 
stract furnished  by  defendants  to  plaintiff 
(Toes  not  show  any  legal  defects  or  Incnm- 
hrances,  and  there  are  none  in  fact.  The 
''ourt  therefore  finds  as  a  conclusion  of 
law  that  the  plaintiff  is  not  entitled  to  re- 
(fover  in  this  action,  but  that  defendants 
are  entitled  to  recover  costs.  It  is  tliere- 
fore  considered  and  adjudged  that  the  de- 
fendants do  have  and  recover  of  plaintiff 
their  costs  and  disbursements  in  this  ac- 
tion." 

H.  K.  Bunna,  for  appellant.  C.  W. 
Kahler  and  Wm.  M.  Colvig,  tor  respond- 
on  ts. 

1.  Strahan,C.  J., (a/lter«*aWnff tie/acts.) 
Upon  a  second  appeal  the  opinion  of  the 
court  upon  theformer  appeal, sofar  as  the 
same  facts  appear,  becomes  the  law  of  the 
case,  and  governs  and  controls  the  parties 
and  the  court  In  every  subsequent  step  In 
the  cause.  Powell  v.  Railroad  Co.,  14  Or. 
22. 12  Pac.  Rep.  83;  Bloomfleld  v.  Buchan- 
an, 14  Or.  181,  12  Pac.  Rep.  238;  Bndd  v. 
Kail  way  Co.,  15  Or.  404. 15  Pac.  Rep.  654; 
Thompson  v.  Hawley,  16  Or.  251,  ]»  Pac. 
Rep.  84.  When  this  case  was  formerly  be- 
lore  us,  (23  Pac.  Rep.  180,)  the  court,  per 
r^UKD,  J.,  said  :  "The  plaintiff  was  not  en- 
deavoring to  show  that  the  abstract  con- 
veyed title,  but  that  the  abstract  of  such 
title  furnished  the  plaintiff  by  the  defend- 
ants did  nut  exhibit  the 'good  title,  free 
from  incumbrances,' that  the  defendants 
liad  agreed  to  convey.  Hlspositlon.insub- 
stance  and  effect,  was  that  the  defendants 
had  agreed  by  their  contract  to  assure 
him  a  good  title,  and  to  furnish  him  an 
abstract  thereof,  from  which  its  validity 
and  marlcetable  quality  might  be  ascer- 
tained and  determined ;  but  that  the  ab- 
•itract  furnished  him  by  them  for  that  pur- 
pose, and  which  the  plaintiff  offered  In  evl- 
ience  and  the  court  rejected,  showed  that 
she  title  was  defective,  or  not  such  as 
«ould  be  in  accordance  with  the  terms  of 
such  contract. "  Further  on,  in  comment- 
ing on  the  contract,  the  court  observed : 
"The  object  ot  the  abstract  is  plain.    It  is 


to  enable  tlie  purchaser  or  his  counsel  to 
pass  readily  on  the  validity  of  the  title. " 
Finally,  the  court  placed  a  construction 
upon  the  contract  then  ns  now  before  the 
court,  as  follows:  "In  the  case  at  bar  the 
contract  is  written,  and  the  defeudant<i 
agree  to  convey  a  good  title,  free  from  all 
incumbrances  whatsoever,  and  to  furnish 
an  abstract  of  such  title.  What  was  the 
object  of  this  abstract?  Plainly  to  enable 
the  plaintiff  and  bis  counsel  to  determine- 
readily  on  thesufflclencyof  the  title  agreed 
to  be  conveyed  by  the  contract;  in  a. 
word,  an  abstract  which  would  disclose 
such  evidence  of  title  as  would  show  the 
title  free  from  all  incumbrances  whatao- 
erer,  and  defeat  any  action  to  recover  the 
land.  »  •  •  When,  therefore,  the  ab- 
stract was  offered  in  evidence,  it  was  not 
for  the  purpose  ot  proving  title  by  the  ab- 
stract, but  of  showing  that  the  abstract 
furnished  did  not  disclose  evidence  of  such 
title  as  the  defendants  had  agreed  to  con- 
voy." Words  could  not  be  plainer.  The 
defendants  had  agreed  to  convey  a  fee- 
simple  title,  and  to  furnish  an  abstract 
showing  such  title.  This  is  the  construc- 
tion placed  upon  the  contract  on  the  for- 
mer appeal,  and  cannot  now  lie  departeil 
from.  Id  such  case  the  furnishing  of  such 
abstract  is  a  condition  precedent,  and,  to 
bind  the  other  party,  must  be  compiicil 
with.    1  Warv.  Vend.  p.  292,  §  3. 

2.  The  seventh  finding  recites  that  "the 
title  is  good,"  and  the  eighth  that  the  ab- 
stract furnished  to  plaintiff  "does  not 
show  any  legal  defects  of  incumbrances, 
and  there  are  none  in  fa«t."  These  are 
not  findings  of  fact,  but  naked  legal  con- 
clusions. The  court  cannot  deduce  from 
them  any  legal  consequences, because  the.v 
are  in  themselves  legal  conclusions.  Wba* 
deeds  there  are  in  the  chain  ot  title,  and 
their  form  and  manner  of  execution,  are 
questions  of  fact.  Whether  or  not  the.v 
rest  In  the  defendants  a  good  title  is  u 
question  ot  law.  So,  what  was  contained 
in  the  abstract  is  a  question  at  fact. 
Whether  those  facts  showed  any  legal  de- 
fects orincumhrances  are  questions  of  law. 
These  principles  are  so  elementary  that 
they  need  no  citation  of  authorities  to 
fortify  them.  From  the  record  before  ns 
it  is  impossible  to  determine  on  what  legal 
theory  the  court  below  proceeded  in  the 
trial,  but  it  Is  manifest  that  proper  atten- 
tion was  not  given  to  the  former  opinion 
ot  this  court  In  this  cause.  For  that  rea- 
son, and  because  the  flndlnga  ot  fact  are 
entirely  defective  and  InsuiBclentto  justify 
the  Judgment  rendered,  the  same  must  ha 
reversed,  and  the  cause  remanded  tor  a 
new  trial. 


Springfield  Fibb  &  Marine  Ins.  Co.  v. 

White. 
(5uprem«  Court  of  ArizotM.    Jan.  26, 1S9&) 
Bill  of  Exceptions— Timb  of  Fiuso. 
Under  Rev.  8t.  par.  828,  requiring  bills  ot 
exceptions  to  be  presented  to  the  trial  court  within 
10  da.TS  after  the   conclusion  ot  the  trial,  where 
a  motion  for  a  new  trial  was  overruled  Febru- 
ary 4th,  and  February  19tb  defendant,  by  leave 
of  court,  filed  a  bill  of  exceptions  nunc  pro  tunc 
as  of  February  6lh,  and  there  was  nothing  to 
show  why  the  bill  was  not  presented  to  the  trial 
cuort  within  the  proper  time,  such  bill  ot  except 
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tions  could  not  be  considered  as  in  tite  record  on 
appeal. 

Appeal  from  district  court,  Maricopa 
county;  Jobkph  H.  Kibbey,  Judge. 

Action  by  William  J.  Wbite  againut  the 
Springtield  Fire  &  Mariue  InRurance  Com- 
paoy.  Judgment /or  plain  tiff.  Defendant 
appeals.    Aftirnied. 

Ueary  N.  AlexaDdor,  for  appellant. 
Cburtes  F.  Ainaworth,  tor  appellee. 

GooDiNO,  C.  J.  The  record  in  this  case 
shows  that  the  judgment  was  rendered  on 
the  10th  day  of  December,  1888;  that  the 
statement  of  facts  and  motion  for  a  new 
trial  were  tiled  on  the  Slut  day  of  January, 
1889;  that  the  statement  of  facts  ^vas 
agreed  upon  by  counsel,  and  approved  by 
the  court,  on  the  30th  day  of  January, 
18S9.  The  motion  for  a  new  trial  is  in  the 
bill  of  exceptions,  and  nowhere  else  ap- 
I>ear8ou  the  record.  The  statute  express- 
ly provides  that  a  motion  for  a  new  trial 
shall  be  made  within  2  days  after  rendi- 
tion of  judgment.  Paragraph  830,  Rev.  St. 
1887.  The  judgment  having  been  rendered 
on  the  10th  day  of  December,  and  the 
motion  for  new  trial  Hied  on  the  Slst  day 
of  January,  it  conies  after  the  time  fixed 
by  the  statute.  The  record  does  not  dis- 
close any  reason  why  tliis  motion  wasnot 
filed  In  the  statutory  time.  We  uiust  as- 
sume, therefore,  that  there  was  no  good 
reason,  and  that  the  filing  of  the  motion 
thereafter  was  not  authorized  by  the  stat- 
ute. Wo  cannot,  therefore,  consider  the 
motion  fora  new  trial,  unless  the  fact  that 
it  is  set  out  in  the  bill  of  exceptions  places 
It  before  this  court.  The  record  shows  by 
the  clerk's  entry  that  the  motion  for  a 
new  trial  was  overruled  February  4, 1890, 
and  notice  of  appeal  filed  on  that  day.  The 
record  contains  this  entry:  "Comes  now 
the  defendant,  by  H.  N.  Alexander,  its  at- 
torney, and  on  motion  leave  is  granted  to 
file  bill  of  exceptions  nunc  pro  tunc  as  of 
February  6,  1890."  And  this  further  en- 
try, on  same  day:  "And  thereafter,  on 
the  19th  day  of  February,  1890,  naac  pro 
tunc  February  6,  1890,  the  defendant  filed 
its  bill  of  exceptions  in  words  as  follows, 
to  wit."  Then  folio wa  the  bill  of  excep- 
tions. The  motion  for  a  new  trial  is  set 
<>ut  Id  this  bill  of  exceptions.  That  is  the 
bill  of  exceptions  before  this  court  for  its 
consideratIr)n.  It  will  be  remembered  that 
the  motion  for  a  new  trial  was  overruled 
February  4, 1890.  If  the  nunc  pro  tunc  or- 
der made  on  the  19th  can  be  recognized  as 
a  proper  order  by  this  court,  then  the  bill  of 
exceptions  was  filed  in  the  proper  time; 
that  is.  within  10  days  after  the  conclu- 
sioD  of  the  trial.  The  motion  for  a  new 
trial  having  been  denied  on  the  4th  of  Feb- 
ruary, and  that  being  taken  as  the  time 
of  the  concluHionof  the  trial,  there  Is  noth- 
ing before  this  court  to  show  that  the  bill 
of  exceptions  >va8  presented  to  the  court 
or  judge  within  the  10  days  fixed  by  the 
statute.i  The  record  does  show  that  on 
the  10th  day  of  February,  1890,  on  motion 
of  the  defendant  below,  the  court  did  au- 
thorize the  entry  of  the  nunc  pro  tunc  or- 
der. There  is  no  cause  shown  why  this 
bill  was  not  presented  to  the  judge  within 

"Rev.  St  par.  828. 


the  10  days;  nothing  to  s.iow  that  it 
was  the  fault  of  the  judge,  and  not 
the  fault  of  the  defendant  (appellant) 
that  said  hill  was  not,  at  least,  presented 
within  the  statutory  10  days.  In  the  ab- 
sence of  some  such  showing,  we  think  it  is 
clear  that  the  trial  court  had  no  authority 
to  extend  the  time  fixed  by  the  statute, 
and  that,  the  nunc  pro  tunc  order  being 
made  without  anything  in  the  record  to 
warrant  it,  it  cannot  be  recognized  by 
this  court  We  _  therefore  conclude  that 
the  bill  of  exceptions  is  no  part  of  the  rec- 
ord, and  that  the  motion  for  a  new  trial 
is  not  saved  thereby.  But,  if  it  could  be 
held  to  be  in  the  record  by  virtue  of  the 
bill  of  exceptions,  the  motion  itself  was 
not  filed  till  51  days  after  the  judgment 
was  rendered,  and  therefore  cannot  be 
considered  by  us.  This  leaves  the  case  to 
rest  in  this  court  on  the  complaint  and 
iudgment.  We  think  the  complaint  states 
a  cause  of  action  that  warrants  the  .iudg- 
ment,  and  therefore  the  judgment  Selow 
should  be  affirmed.    It  is  so  ordered. 

Sloan  and  Wei.ls,  JJ.,  concur 


Davis  et  al.  v.  Graham. 
(Court  of  Appeals  of  Colorado.    May  0, 1802.) 

IMJUBT   TO    MnntR  —  CONTRIBUTOET    NBOLIOBNCB  — 

Assumption  op  Risk— Crkdibilitt  of  Witnssb, 
1.  The  return  of  an  experienced  miner  to  a 
shaft,  where  he  had  arranged  a  charge  for  blast- 
ing, and  fired  the  fuse,  before  the  discharge, 
though  he  thought  sufficient  time  had  elapsed 
therefor,  raises  a  question  of  contributory  negli- 
gence for  the  jury. 

2.  Where  a  miner,  knowing  that  the  appa- 
ratus for  ascending  and  descending  the  shaft  waa 
insufiScient  and  dangerous,  though  having  made 
complaint,  and  been  promised  that  the  defects 
should  be  remedied,  continues  in  the  employ- 
ment after  the  lapse  of  a  reasonable  time  for 
making  the  improvements,  he  assumes  the  risk 
of  such  defects  and  danger. 

3.  Where  the  testimony  of  plaintiff  as  to  the 
manner  of  his  injury  has  been  discredited  by  tes- 
timony on  behalf  of  defendant  that  plaintiff, 
shortly  after  his  injury,  made  declarations  that 
it  had  resulted  from  his  own  fault,  it  is  not 
competent,  for  the  purpose  of  sustaining  plain- 
tiff, to  prove  that  at  other  times  thereafter  he 
made  statements  consistent  with  his  testimony. 

Appeal  from  district  court,  Clear  Creel 
county;  C.  F.  Beckbr,  Judge. 

Action  by  Daniel  J.  Oraham  agalnai 
Lytle  E.  Davis  and  others  for  injuries  r» 
ceived  in  their  employ.  Judgment  to* 
plaintiff.    Beversed. 

Wells,  Macon  &  Farman,  for  appellants. 
Morrison  &  Koba  and  C  C.  Post,  tor  appel- 
lee. 

Richmond,  P.  J.  On  July  29. 1890,  plain- 
tiff, Graham,  was  in  the  employ  of  defend- 
ants, and  was  working  as  a  miner  In  a 
certain  shaft  sunk  from  the  drift  at  the 
tunnel  level  of  the  Silver  Glance  lode  to 
the  depth  of  about  HO  feet.  In  the  course 
of  such  employment  it  became  bis  duty 
to  drill  holes  and  place  and  fire  cartridges 
of  blasting  powder,  and  to  sink  said 
shaft,  and  to  run  drifts  and  other  work- 
ings as  he  might  "be  directed  or  expected 
to  do.  It  is  alleged  that  defendants  failed 
to  maintain  in  said  shaft  ladders  or  other 
proper  contrivances  for  ascent  and  de- 
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scent;  that  plaintiff  had  to  ascend  and 
descend  the  said  shnfc  by  catcblng  with 
his  feet  and  hands  In  the  cracks  be- 
tween the  timbering  of  said  shaft;  thtit 
such  means  of  ascent  and  descent  were 
not  a  proper  contrivance;  tfiat  on  the 
day  and  yestr  aforesaid,  when  plaintiff 
was  working,  after  he  had  placed  the 
cartridge  in  a  hole  drilled  by  him  in  the  end 
of  said  shaft,  and  had  fired  the  fuse  to  dis- 
charge said  cartridge,  it  became  the  plain- 
tiff's duty,  and  was  an  ordinary  emd  use- 
ful incident  to  his  employment,  to  descend 
the  shaft,  and  see  if  water  had  reached 
said  drill  hole,  and,  if  so,  to  act  accord- 
ingly; and  for  this  purpose  he  came  down 
said  shaft  and  weis  standing  about  10  feet 
aoove  thedriii  bole  and  abore  the  bottom 
of  the  shaft,  at  a  point  where  lie  was  safe 
from  the  discharge  of  the  cartridge;  that 
while  so  standing,  holding  to  the  crib- 
bing, owing  to  the  want  of  sufficient  lad- 
ders or  other  support,  and  without  negli- 
gence on  his  part,  plaintiff  fell  from  said 
point  to  the  bottom  of  said  ehnft  at  the 
instant  when  the  blast  aforesaid  was 
aboot  to  nxpIodR,  and  too  late  to  return 
or  take  any  means  to  prevent  the  explo- 
sion, or  remove  himself  beyund  the  effects 
thereof,  and  that  while  plaintiff  was  at 
the  bottom  of  the  shaft  said  blast  ex- 
ploded and  Injured  plaintiff.  His  right 
eye  wan  destroyed,  and  the  sight  of  his 
left  eye  partially  destroyed,  and  plaintiff 
was  wholly  blind  for  about  thr«>e  weeks. 
The  sight  of  bis  left  eye  has  never  become 
reKtored,  and  plaintiff  received  other 
woonds  and  bruises,  and  for  a  long  time 
thereafter  suffered  great  pain  and  anguish, 
and  has  thereby  permanently  lost  the 
sight  of  Ills  right  eye  and  the  eye  itself. 
The  Right  of  his  left  eye  has  been  perma- 
nently weakened,  and  bis  power  to  earn  a 
living  by  work  at  his  occupation  of  min- 
ing, or  any  other  business,  has  been  much 
impaired.  Wherefore  be  claims  damages 
in  the  sum  of  yiO.OOn.  Defendants  answer, 
and  admit  that  they  were  In  the  posses- 
sion of  the  mining  premises;  that  the 
plaintiff  was  in  their  employ,  and  that 
the  duty  of  the  plaintiff  in  such  employ- 
ment was  substantially  as  in  the  com- 
plaint set  forth.  They  deny  that  upnn 
the  occasion  in  the  complaint  mentioned 
it  became  and  was  the  duty  of  plaintiff  to 
ascend  and  descend  the  shaft  In  the  com- 
plaint mentioned  for  any  purpose  what- 
soever. Admit  that  he  did  descend  the 
shaft,  and  was  injured  by  the  explosion, 
andconflned  under  medical  treatment  for 
a  considerable  time;  and,  further,  that 
the  injury  occurred  to  plaintiff  solely  by 
his  own  negligence  without  fault  of  de- 
fendants, or  any  of  them.  The  replication 
denies  that  the  injuries  resulted  from  neg- 
ligent conduct  or  without  the  fault  of  de- 
fendants. The  cause  was  tried  to  a  jury, 
and  a  verdict  rendered  tor  plaintiff  in  the 
sum  off  1,500.  Motionforanew  trialover- 
ruied,  and  judgment  entered  upon  the 
verdict. 

The  plaintiff  testifies  that  he  began 
working  for  the  defendants  on  July  W, 
1889;  that  the  accident  happened  on  the 
night  of  August  lltb,  about  11  o'clock; 
that  he  bad  been  working  \3%  days.  After 
he  prepared  and  fired  the  fuse  he  went  up 


the  cribbing,  and  waited  long  enongh  for 
the  explosion,  and  then  went  down  to 
about  the  third  line  of  the  timbering,  and 
in  going  down  he  looked  over  the  crib- 
bing, put  one  hand  on  the  hanging  wall, 
and  saw  the  fuse  was  all  right,  and  as  be 
was  turning  around  to  go  back  he  swung 
his  band  around  to  catch  bold  of  the  crib- 
bing, but  before  he  got  bis  bund  on  the 
cribbing  his  foot  slipped,  and  he  dropped 
to  the  bottom.  "I  saw  I  could  not  get 
out,  and  I  reached  over  to  get  hold  of  the 
fuse.  I  thought  I  would  pull  It  out  be- 
fore It  would  explode,  but  before  I  got 
my  fingers  on  it  the  hole  exploded,  and 
filled  my  face  and  eyes  and  both  arms  full 
of  rock.  It  felt  like  sand."  He  states 
that  the  cribbing  was  very  close  at  this 
point,  and  that  caused  him  to  slip.  He 
also  testifies  that  he  bad  made  complaint 
to  the  defendants  about  the  ladders,  on 
the  second  or  third  day  after  he  went  to 
work,  and  that  he  was  informed  that  they 
had  no  ladders,  and  be  would  have  to  go 
down  the  cribbing;  that  the  cribbing  on 
the  top  was  peeled  off,  and  the  bark  de- 
composed. It  waa  slipppry,  all  green 
bark,  and  water  coming  from  the  drift. 
There  was  a  stream  in  the  loot  wall 
above  the  shaft,  and  the  water  came  over 
the  cribbing  and  wet  It.  He  said  to 
Mike:  "This  Is  a  very  slippery  place;  a 
dangerous  place  to  work  in.~  He  replied: 
"We  are  going  to  put  up  ladders  right 
away."  He  spoke  to  Powell  about  It, 
and  he  said  they  were  going  to  pat 
them  In  as  quick  as  they  could  get  them. 
They  hud  sent  fur  the  ladders.  That  be 
spoke  to  Welsh  about  it  the  first  day 
he  went  to  work,  and  to  Powell  two 
or  three  days  after.  He  said:  **I  think 
there  was  time  to  put  the  ladders  in  be- 
fore the  accident  after  I  had  notified 
Powell.  They  have  mine  ladders  for  sale 
in  tieorgetown.  The  mine  is  about  four 
miles  from  (iporgetown.  Tbere  is  a  road 
and  a  trail.  Things  are  carried  over  the 
trail."  He  further  testified  that  be  was 
an  experienced  miner,  and  realised  that 
the  shaft  was  a  dangerous  place  to  work 
in.  To  use  his  own  language  In  direct  ex- 
amination, he  says :  'The  exact  langnage 
I  used  to  Mr.  Powell  was  this*  *iSam, 
tbis  cribbing  is  bad.  This  is  a  very  dan- 
gerour  place,  because  in  getting  up  and 
down  a  man  might  fall  down  and  break 
his  neck  if  you  dtm't  put  ladders  in.'"  To 
which  Powell  replied  that  he  bad  sent  for 
ladders,  "and  as  soon  as  they  come  we 
will  put  them  in."  We  deem  It  unneces- 
sary to  quote  farther  from  the  plaintifTs 
testimony. 

In  the  course  of  the  trial  the  defense  in- 
troduced declarations  of  plaintiff  shortly 
after  the  accident  to  the  effect  that  It  had 
resulted  from  bis  own  fault.  To  use  the 
language  of  the  witness:  "He  admitted 
it  was  his  own  fault.  He  was  just  going 
to  take  hold  of  the  fuse  when  it  went  off.' 
To  rebut  this  olleged  admission  and  otb< 
ei'S  plain tra  was  permitted  to  introduce 
declarations  of  his,  made  at  other  and  dif- 
ferent times,  for  the  purpose  of  fortifying 
or  corroborating  his  testimony  at  the  tri- 
al. The  errors  assigned  are:  First,  the 
court  err^d  in  not  suatalning  defendants' 
objectioQfl  to  testimony   offered   by   the 
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plalTttlfT;  second,  the  cotirt  errefl  In  the 
instructions  to  the  Jury;  third,  the  evi- 
dence showed  that  the  plaintiff  was  Injured 
BoJelj'  on  account  ol  his  ocrn  fault  and 
carelesRneBB,  and  tlie  verdict  is  contrary  to 
the  evidence  and  the  law. 

To  sum  up  tlie  testimony,  it  shows  that 
tlie  plaintiff  was  in  the  employ  of  the  de- 
fendants; that  be  was  an  experienced  min- 
er; that  be  realized  the  dangers  incident 
to  his  employment  by  reason  of  the  de- 
fendants' having  failed  to  provide  the  nec- 
essary means  to  ascend  from  and  descend 
into  tlie  shaft;  that  he  requested  thatsuch 
means  be  provided;  and  that  be  remained 
in  the  employ  of  the  defendants,  and  con- 
tinued to  work  in  the  shaft,  descending 
and  ascending  as  bis  employment  necessi- 
tated; that  he  bad  charged  the  mine,  and 
talcen  a  position  of  safety  before  the  ex- 
plosion; and,  believing  it  possible  that 
eiiongh  time  had  elapsed  for  the  fuse  to 
communicate  the  spark  to  the  charge,  he 
attempted  to  descend,  and  learn  why  xhe 
explosion  had  not  taken  place.  In  Lord 
T.  Refining  Co.,  12  Colo.  390,  21  Pac.  Rep. 
148,  the  supreme  court  say:  "The  ques- 
tion of  contributory  negligence  on  the 
part  of  deceased  seems  easy  of  determina- 
tion. He  was  in  the  emplo.v  of  the  de- 
fendant. He  was  familiar  with  the  prom- 
ises where  he  was  injured.  He  knew  the 
natnre  of  the  defendant's  business,  and 
that  its  employes  were,  according  to  their 
asual  custom,  at  the  time  and  place  of  the 
accident,  engaged  in  switching  and  poling 
cars.  He  understood  that  there  was  no 
definite  or  certain  passageway  to  be  left 
open  at  the  point  where  he  attempted  to 
cross  the  tracks  of  the  railroad.  Under 
such  circumstances,  to  attempt  to  pass 
between  cars  only  twenty  Inches  apart, 
loaded  with  his  tools,  and  out  of  sight 
of  the  engineer,  was  a  most  perilous 
undertaking;  and  we  must  presume  tiiat 
he  was  aware  of  the  danger  when  he  vol- 
untarily undertook  the  risk.  It  was  broad 
daylight,  and  he  was  acting  under  no 
command  or  direction  of  any  8U|>erior. 
Even  If  defendant's  ttiilnre  to  provide  a 
safe  passageway  for  its  employes  from 
one  part  of  the  works  to  another  was  a 
neglect  of  duty,  the  plaintiff  knew  of  such 
neglect,  and  voiuntarii.v  remained  In  the 
service  of  the  defendant  without  any 
promise  on  its  part  to  remedy  the  same." 
It  seems  to  us  the  language  of  the  court 
in  this  particular  case  is  applicable  to  the 
circumstances  surrounding  the  case  under 
discussion,  with  thisexceptlon:  that  there 
was  in  this  case  evidence  of  a  promise  to 
remedy  the  existing  defects.  We  are  in- 
clined to  the  opinion  that  the  plaintiff's 
attempt  to  return  to  the  point  In  the 
shaft  where  the  explosion  was  expected 
to  occur  raised  a  question  of  neKligence 
on  his  part  which  the  jury  should  have 
been  allowed  to  pass  upon.  Itis  true  that 
be  thought  suttlrienttimehadelapsed,  but, 
as  an  experienced  miner,  one  who  bad  been 
In  the  habit  of  working  In  mining  shafts, 
who  was  experienced  In  blasting  rock,  it 
is  fair  to  assume  that  he  knew  that  dan- 
ger lurked  around  the  charge  that  he  had 
pot  In,  and  that  a  return  to  It  in  a  brief 
space  of  time  would  certainly  subject  him 
to  the  possibility  of  an  explosion  and  re- 
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suiting  Injuries.  Still,  if  this  be  not  so, 
bis  admissions  that  beknew  of  the  danger, 
and  knew  that  the  employment  was  haz- 
ardous, that  injuries  were  liable  to  result 
In  the  course  of  his  service  in  one  or  more 
ways,  and  Ills  continuation  in  such  em- 
ployment for  a  period  of  time  longer  than 
was  necessary  to  make  such  employ- 
ment safe,  raised  a  question  of  negligence. 

Appellee  cites  the  case  of  Hough  v.  RaiU 
road  Co.,  100  U.  S.  213,  in  support  of  bis 
contention.  The  circumstances  in  that 
case  are  in  no  particular  similar  to  those 
in  the  one  at  bar.  It  is  unnecessary  for 
us  to  review  that  authority,  because  the 
supreme  court  has  thoroughly  performed 
that  labor  In  the  case  of  District  of  Colum- 
bia V.  McElIIgott,  117  D.  S.  621,  6  Sup.  Ct. 
Rep.  884.  The  opinion  in  both  cases  was 
rendered  by  Mr.  Justice  Hablan.  In  the 
latter  case  Justice  Harlan,  in  reviewing 
the  instrnctlons  of  the  court,  which,  in 
substance,  were  as  follows:  'fhat.  It  the 
jury  found  that  the  laliorer  notified  the 
supervisor  of  the  dangerous  condition  of 
the  bank,  he  would  be  relieved  from  the 
Imputation  of  negligence  during  the  time 
necessary  to  provide  a  man  to  watch  it, — 
said  "that  it  was  the  duty  of  the  laborer, 
having  knowledge  of  the  dangerous  con- 
dition of  the  bank,  to  exercise  diligence 
and  care  in  protecting  himself  from  harm, 
without  regard  to  any  assurances  he 
might  have  received  from  the  supervisor 
that  the  assistance  he  had  asked  would 
be  given."  Eureka  Cu.  v.  Bass,  (Ala.)  8 
South.  Rep.  216,  presents  the  rule  as  we 
understand  it.  In  that  case  a  miner 
<rharged  a  bole  with  dynamite,  lighted  the 
fuse,  and  left  the  mine.  The  fuse  not  hav- 
ing exploded,  he  returned  after  20  minutes. 
There  was  an  explosion,  by  which  be  was 
killed.  The  fuse  was  bad,  and  bad  fre- 
quently  hnng  Are.  Six  days  before  the  ac> 
cldent  the  master  had  promised  to  get 
other  fuse,  and  told  the  a)lner  to  do  the 
best  he  could  with  what  he  had.  Held, 
thatlt  was  error  to  refuse  the  charge  that 
the  miner  assumed  the  risk,  if.  kuuwing 
the  danger,  and  that  the  promise  to  get 
other  fuse  had  not  been  kept  within  a  rea- 
sonable time,  he  still  continued  In  tlieserv- 
Ice  using  the  defective  fuse. 

The  court  in  this  case  Instrncted  the 
Jury  that  plaintiff,  to  recover,  must  show 
that  the  accident  occurred  from  the  fault 
or  negligence  of  defendants  In  falling  to 
provide  reasonably  safe  and  proper  lad- 
ders or  other  means  of  getting  up  or 
down  the  shaft,  and  If  he  stood  on  the 
cribbing  at  a  point  where  he  was  safe  from 
the  shot,  and,  owing  to  the  unsafe  condi- 
tion of  the  cribbing  or  want  of  ladders, 
tell,  and  found  himself  in  front  of  the 
shot,  defendants  are  liable;  but,  if  the 
plaintiff  walked  down  the  shaft,  and  did 
not  fall,  but  deliberately  walked  down, 
and  tried  to  pull  out  or  put  out  the  fuse, 
the  plaintiff  ought  not  to  recover.  This 
instroctlon  was  clearly  erroneous.  It  does 
not  cover  the  case  as  detailed  In  the  evi- 
dence, nor  the  issues  as  made  up  by  the 
pleadings;  nor  ia  there  any  instruction 
given  by  the  conrt  that  remedies  this 
error.  The  Instruction  does  not  attempt 
to  deflne  the  liability  of  the  defendants  ex- 
cept iu  a  general  way  by  saying  that,  If 
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the  accident  occurred  from  the  fault  or 
neglect  of  defendants  in  tailing;  to  provide 
reasonably  Bafe  and  proper  ladderB  or 
other  means  of  getting  up  or  down  the 
shaft,  be  is  entitled  to  recover.  Such  is 
not  the  law.  The  employment  was 
known  to  him  to  be  hazardous,  and,  not- 
withstanding this  knowledge,  he  contin- 
ued in  the  service  of  the  defendants,  and 
when  in  a  safe  position  deliberately  at- 
tempted to  return  to  a  point  where  the 
explosion  was  expected  to  tade  place,  and 
In  so  returning  fell  by  reason  of  the  al- 
leged defects  mentioned,  receiving  the  in- 
juries for  which  he  seeks  to  recover.  The 
defendants  were  certainly  entitled  to 
have  the  facts  in  the  case  taken  into  con- 
sideration by  the  jury.  In  the  case  of 
Manufacturing  Co.  v.  Morrlssey,  40  Ohio 
St.  348,  it  was  held  "that  the  workman's 
knowledge  of  the  defects  In  the  machine 
was  not,  under  the  circumstances,  and  as 
a  matter  of  law,  conclusive  evidence  of 
contributory  negligence  on  his  part,  but 
it  was  a  fact  in  the  case  to  be  taken  into 
consideration  by  the  jury,  with  all  the 
other  facts  and  circumstances.  In  deter- 
mining the  question  whether  or  not  the 
workman's  own  negligence  contributed 
to  the  accident  by  which  he  was  injured." 
And  certainly  we  think  in  this  particular 
case  the  question  of  negligence  on  the 
part  of  the  plaintiff  should  have  been  sub- 
mitted to  the  jury  by  the  instruction  of 
the  court.  But  this  instruction  practi- 
cally took  from  their  connideration  the 
question  of  negligence  on  his  part,  save 
and  except,  "unless  the  jury  find  from  the 
evidence  that  plaintiff  walked  down  the 
shaft,  and  did  not  fall,  but  deliberately 
walked  down,  and  tried  to  pull  out  or  put 
out  the  fuse."  It  is  true  that  the  court 
Instructed  the  jury  that  a  person  who 
voluntarily  exposes  himself  to  danger 
which,  by  the  exercise  of  reasonable  care 
and  prudence,  he  might  have  avoided, and 
is  thereby  injured,  where  such  want  of 
care  on  his  part  contributed  to  the  Injury 
in  sncb  a  manner  that,  but  for  his  own 
fault,  the  injury  would  not  have  happened 
to  him,  he  cannot  recover;  and  that,  if  an 
employe  knows  that  the  materials  with 
which  he  works  are  defective,  that  the 
employment  in  which  he  is  engaged  is 
dangerous,  and  is  notinducedto  remain  In 
the  employment  by  promise  on  the  part 
of  his  employer  to  remedy  the  delect  and  re- 
move the  danger,  but  voluntarily  remains 
at  his  work  after  knowing  of  such  danger 
or  defects,  he  is  deemed  in  law  to  have 
assumed  the  risk  of  such  danger  ordetects, 
and  cannot  recover  for  the  damages  re- 
ceived thereby.  These  instructions  are 
certainly  inconsistent  with  the  first,  and 
it  is  difficult  for  us  to  determine  that  the 
jury  did  not  regard  the  flrst  and  Ignore 
the  last.  The  inconsistency  existing  be- 
tween the  instructions  was  well  calcu- 
lated, in  our  judgment,  to  mislead  the 
jury.  Besides,  it  does  not  enlighten  the 
jury  as  to  the  time  plaintiff  could  remain 
in  the  employment  after  defendaota' prom- 
ise to  remedy  the  defects.  They  were  en- 
titled to  pass  upon  the  question  whether 
a  reasonable  time  had  elapsed.  In  Eureka 
Co.  r.  Bass,  supra,  It  is  said :  "  Tlie  em- 
ploye or  servant  must  be  charged  with 


the  exercise  of  ordinary  prudence.  He  Is 
not  compellable,  nor  is  it  pnident  for  him, 
to  remain  in  the  service  of  bis  employer, 
if  by  so  doing  he  subjects  himself  to  any 
extraordinary  hazard  or  peril  not  Inci- 
dent to  the  usual  mode  of  condnctins  the 
business  or  employment.  If  be  has  notice 
of  any  defect  in  the  appliances  or  instni- 
meutalities  used  by  him,  from  which  in- 
jury may  be  reasonably  apprehended,  he 
should,  generally  speaking,  quit  the  serv- 
ice for  his  own  protection.  Notice  of  the 
defect,  merely,  does  not,  however,  impate 
to  bim  negligence.  He  must  have  notice 
of  the  danger,  which  then  becometi  a  cir- 
cumstance from  which  negligence  nia.T  be 
inferred,  if  he  continues  silently  and  with- 
out objection  in  the  prosecution  of  his  em- 
ployment. " 

We  now  come  to  the  discussion  of  the 
admissibility  of  the  plaintiff's  declarations 
subsequent  to  the  accident  in  corrobora- 
tion and  support  of  bis  testimony  at  the 
trial,  after  it  had  been  established  by  the 
defense  that  he  made  other  and  different 
statements  than  those  made  by  him  while 
testifying.  We  are  willing  to  admit  that 
there  is  a  conflict  of  authorities  upon  this 
point,  but  we  tbink  that  the  weight  of 
authority  is  decidedly  against  the  admis- 
sibility of  such  statements.  "By  weight 
of  authority,  where  the  testimony  uf  a 
witness  is  discredited  by  evidence  that  he 
has  made  statements  out  of  court  incon- 
sistent with  his  sworn  testimony,  it  is 
not  competent  for  the  purpose  of  sustain- 
ing him  to  prove  that  at  other  times  he 
has  made,  out  of  court,  statements  which 
are  consistent  with  his  sworn  testimony." 
Thomp.  Trials,  §  573,  and  cases  cited.  The 
record  discloses  that  these  statements 
were  made  some  time  after  the  accident, 
and  after  the  statements  testified  to  by 
witnesses  on  the  part  of  the  defense.  We 
hold  that  the  testimony  was  inadmis- 
sible, and  for  this  reason,  U  for  none 
other,  the  judgment  must  be  reversed. 
Bat  we  are  not  content  with  resting  our 
conclusions  entirely  upon  this  one  propo- 
sition, as  we  think  that  the  plaintiff's 
testimony  was  calculated  to  establish 
contributory  negligence  on  his  part,  and 
that  this  question  was  not  properly  pre- 
sented to  the  jury  by  the  InstractloiM  ot 
the  court. 

The  judgment  mast  be  reversed. 

2  Colo-A.  87 

Denveh,  T.  &  Ft.  W.  R.  Co.  v.  Bichards. 

(Court  of  Appeals  of  Colorado.    April  11, 1882.) 

Eminent  Domain  —  Phoop  of  Owkbbship  —  Bx- 
CEsaiyi  D&MAOBB— Fbuudicb  or  Jokt. 

1.  lo  an  action  by  an  abutting  owner  against 
a  railroad  company  occupying  a  street  for  result- 
ing damages,  the  parties  stipulated  "that  plain- 
tiff is  the  owner  of  the  property,  as  stated  in 
the  complaint. "  The  complaint  averred  that  at 
the  dates  stated  therein  plaintiff  was  the  onmer 
In  fee  and  in  possession  of  the  premises,  and 
alleged  the  time  the  road  was  built,  the  period 
of  its  operation,  and  the  date  of  the  damage. 
Held,  In  the  absence  of  any  testimony  contro- 
verting suoh  allegation,  that  the  stipulation  was 
sufficient,  as  proof  of  ownership,  to  sustain  a 
Judgment  for  plaintiff. 

2.  In  suoh  action  the  jury  rendered  a  ver- 
dict against  defendant  for  $300.  The  testimony 
as  to  plaintiff's  damages  ranged  from  $1,SOO  to 
nothing.    The  jury  viewed  the  premises  them- 
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selves.  Held  that,  there  being  nothing  In  the 
evidence  to  show  that  the  jury  were  prejudiced, 
the  verdict  should  not  be  set  aside  as  excessive. 

Appeal  from  district  court,  Las  Aulinaa 
county;  Jolii's  C.  Gitnter,  Jodnre. 

Action  by  Edward  KichardB  against  tbn 
Denver,  Texas  &  Ft.  Worth  Itallroad 
Company.  From  a  Judeinent  {or  plaintiff, 
defendant  appeals.    AfHrmed. 

IVe/fa,  McA'eal  &  7u.vlor,  for  appellant. 

BiSBBi.L,  J.  In  March,  1888,  the  railroad 
company  constructed  its  line  along  E^lm 
street  in  the  city  of  Trinidad,  in  front  of 
the  premises  owned  and  occupied  by  the 
appellee,  Blchnrds.  Within  a  few  months 
of  that  time  Richards  brought  this  action 
against  the  railroad  company  to  recover 
the  damages  resulting  from  the  building 
and  operation  of  the  road.  On  the  trial  a 
good  deal  of  evidence  was  Introduced  by 
both  sides  in  support  of  their  respective 
contentions.  The  jury  rendered  a  verdict 
against  the  company  for  f 300,  to  which 
exception  was  taken,  and  the  case  was 
brought  to  tlie  supreme  court  by  appeal, 
and  subsequently  transferred  to  tbiH  tri- 
bunal. Two  propositions  only  are  urged 
and  discussed  as  errors  by  the  appellant. 
The  company  contends  that  the  stipula- 
tion concerning  the  ownership  of  the 
property,  which  was  the  only  evidence  on 
that  matter  submitted  to  the  Jury,  did 
not  sustain  the  allegation  that  the  plain- 
tiff was  the  owner  of  the  property  at  the 
time  the  road  was  constructed  and  the 
damages  accrued.  There  i?  very  little 
force  in  this  position.  The  stipnlntion  is 
"that  the  plaintiff  is  the  owner  of  the 
property,  as  stated  in  the  complaint." 
That  pleading  avera  that  at  tlie  dates 
stated  therein  Richards  was  the  owner  in 
fee  and  In  posHessiun  of  the  premises.  It 
alleges  the  time  the  ruad  was  built,  the 
period  of  its  operation,  and  when  tlie 
damage  was  done  of  which  the  plaintiff 
complained.  In  the  absence  of  any  testl- 
inouy  which  tended  to  controvert  the  con- 
cession of  the  stipulation,  it  must  be  held 
that  the  proof  as  to  ownershipis  safflclent 
to  suMtnIn  the  verdict  and  judgment. 

The  other  point  relied  on  Is  that  the 
damagt's  were  excessive.  The  testimony 
offered  on  this  subject,  as  is  true  in  most 
all  cases  of  this  description,  placed  the  in- 
juries at  all  points  from  nothing  to  $1,500. 
The  Jury  viewed  the  premiseH,  and  for 
themselves  could  judge  what  harm  had 
been  received  bytheownerof  the  property. 
It  is  not  so  evident  from  the  testimony  in 
tbecasethatthejury  did  not  fairly  consider 
and  impartially  determine  the  question  of 
damaees  as  to  call  for  the  interference  of 
this  court.  It  may  be  conceded,  accord- 
ing to  the  argument  of  counsel,  that  there 
Is  a  very  strong  prejudice  always  present 
in  the  jury  box  whenever  actions  of  this 
description  against  a  railroad  company 
are  submitted  to  them  for  determination. 
Even  though  this  might  he  true,  the 
proposition  is  not  one  which  will  Justify 
action  by  the  court.  If  Juries  do  not  form 
ideal  tribunals  tor  the  settlement  of  such 
controversies,  the  remedy  Is  with  the 
Vody  of  the  lawmakers,  of  which  the 
Judiciary  form  noconstltuent  part.  There 
\H  no  suggestion  of  error  which  eltbercalls 


for  extended  analysis  or  would  Justify  the 
disturbance  of  this  judgment,  and  it  will 
accordingly  be  affirmed. 

2  ColaA.  70 

Phillips  v.  KnoDRS  et  &h 
(Court  of  Appeals  of  Colorado.    April  11, 1893.) 

FBADOULENT  CoSVETANCES— EVIDBXCE — Attob- 
KET  AND  CUEXT. 

1.  A  conveyance  to  a  wife  of  lands  purchased 
with  her  husband's  money,  without  any  valuable 
consideration  as  between  them.  Is  fraudulent  as 
to  bis  creditors;  and  though,  being  a  minor, 
she  subsequently  malies  a  voluntary  conveyance 
to  another,  in  vrhose  hands  they  are  seized  and 
sold  on  execution  by  the  creditors,  she  cannot, 
after  discoverture  and  on  attaining  majority, 
maintain  a  bill  to  recover  them,  or  their  value. 

8.  The  mere  fact  that  the  property  was  pur- 
chased by  the  creditors  at  the  execution  sale  for 
considerably  less  than  its  estimated  value  does 
not  indicate  a  conspiracy  or  intent  to  deprive  the 
plaintiff  of  any  right  she  might  have. 

8.  A  client  cannot  maintain  an  actiou  against 
her  attorney  for  alleged  bad  faith  in  securing  for 
her  a  compromise  settlement  in  an  action  in 
which  nettling  could  have  been  legally  recov- 
ered, where  the  settlement  was  the  result  of 
proper  negotiatioas,  and  was  only  accepted  after 
consultation  with  her  father,  although  at  the 
time  she  was  a  minor. 

Error  to  district  court,  Arapahoe  coun- 
ty; Geoboe  W.  Ali.b.n,  .ludge. 

Suit  in  equity  by  Carrie  E.  Phillips 
against  L.  R.  Rhodes,  (ieorge  A.  Corbin, 
James  Guard,  Ernest  Bauman,  W.  W. 
Cook,  and  Lizzie  A.  Cook  to  recover  cer- 
tain real  state.  Judgment  for  defendants. 
Plaintiff  brings  error.    Affirmed. 

The  other  factn  fully  appear  In  the  fol- 
lowing statement  by  Ubed,  J.: 

This  was  a  suit  In  equity,  brought  by 
plaintiff  against  L.  R.  Rhodes,  George  A, 
Corbin,  James  Guard,  Ernest  Bauman,  W, 
W.  Cnuk,  and  Lizzie  A.  Cook,  to  recover 
certain  city  lots,  and  buildings  upon  them, 
and  to  have  sundry  conveyances  canceled. 
Plaintiff,  in  September,  1884,  at  about  the 
age  of  14  years,  married  the  defendant 
Ernest  Bauman.  At  the  time  of  such  mar- 
riage, Bauman  wan  Indebted  to  certain 
individuals,  among  whom  was  one  Alex- 
ander V.  Sherrer,  the  defendant  James 
Guard,  and  bis  partner,  Albert  A.  Knee- 
land,  as  Guard  &  Kueeland  Plaintiff  at 
the  time  of  her  marriagehadno  individual 
property,  and  came  into  the  possession  of 
none  while  living  with  Bauman  as  his 
wife.  In  February,  1885,  Bauman,  with 
his  own  money,  bought  the  property  In 
controversy,  and  bad  the  conveyance 
made  to  plaintiff.  In  November,  188.5, 
Bauman  required  and  Induced  plaintiff  to 
convey  the  property  to  his  mother,  Marie 
C.  Bauman.  No  consideration  passed 
save  two  dollai-s,  which  was  immediately 
returned.  In  June.  1885,  Marie  C.  Bau- 
man, without  consideration, conveyed  the 
property  to  plaintiff's  husband,  Ernest 
Bauman;  and  in  August,  1887,  Ernest 
Bauman,  without  consideration,  conveyed 
the  property  to  his  brother,  Gustave  Bau- 
man. In  March,  1885,  Guard  &  Kneeland 
commenced  suit  against  Ernest  Bauman 
to  collect  the  amount  of  money  due  to 
them,  and  shortly  after  obtained  judgment 
for  the  sum  of  $^3.72  and  costs.  In  July, 
1886,  Alexander  V.  Sherrer  inatltnted  suit, 
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and  Id  September  following  obtained  Judg- 
ment  fur  $583  and  coMts.  Upon  both  ]udK- 
inontB,  executloua  were  isBued,  wblch  were 
levied  upon  the  property  in  controversy. 
Upon  Bale  under  auch  executlonB  the  rlglit, 
title,  and  interest  ofErneRt  Baunian  in  the 
property  was  sold  and  purchased  by 
Janiea  Guard  and  Sherrer.  Subsequently 
the  sale  under  execution  waa  vacated  and 
the  decree  amended,  requiring  Ernest  Bau- 
man  to  pay  the  amount  of  aucb  judKments 
within  9(1  days,  and,  in  default  of  pay- 
ment, property  to  be  sold  in  satisfaction 
of  the  judgmenta.  Default  was  made  by 
Ernest  Bauman  in  payment,  and  some 
time  during  the  year  18S6  (date  not  given) 
the  property  waa  again  boid,  and  again 
purchased  by  Guard  and  Sherrer.  Some 
time  prior  to  October,  1888,  (date  not  giv- 
en.) plaintiff  Instituted  proceedings  for 
divorce  against  her  husband,  Ernest  Bau- 
man. At  Buch  date  the  Bult  was  atili 
pending  and  undetermined.  The  defend- 
ants Rhodes  and  Curbin  were  partners  or 
together  interested  in  the  practice  of  law 
as  attorneys.  Plaintiff  applied  to  defend- 
ant Rhodea  to  employ  him  to  assist  one 
McCord,  her  former  attorney,  in  the  pros- 
ecution of  the  Buit  for  divorce,  and  to 
a£8ert  whatever  rights  she  might  have  to 
the  property,  and  Khodes  actepted  such 
employment,  i^ubsequently  plaintiff  suc- 
ceeded in  her  suit  for  divorce,  and  the  de- 
cree was  entered.  It  appears  that  BUCh 
litigation  and  adjudication  did  not  em- 
brace the  property  rights  of  plaintiff ;  uo 
alimony  granted;  and  the  rights,  if  any, 
of  plaintiff,  were  left  to  be  determined  by 
a  Hubsequent  suit  to  enforce  her  supposed 
rights  against  the  property.  The  plain- 
tiff, being  at  the  time  of  her  marriage  a 
minor  of  about  14  years  of  age,  arrived  at 
ber  majority  about  the  time  or  shortly 
Huhseguent  to  the  decree  of  divorce.  Con- 
sequently, all  the  procpedinga  narrated 
occurred  during  her  minority,  between  the 
date  of  her  marriage  and  attaining  her 
majority.  The  defendant  Rhodea,  deem- 
ing it  nRceasHry  todlauvow  the  acta  of  the 
pluintirr  during  tier  minority,  Includine- 
the  conveyance  by  her  made  to  her  moth- 
er-in-law, Marie  C.  Bauman,  required  her 
to  reconvey  the  property,  Buggeating  de- 
fendant Corbin  aa  the  proper  peraon  to 
whom  the  conveyance  should  be  made. 
She,  acting  upon  auch  counsel  or  require- 
ment, made  conveyance  of  the  entire  prop- 
erty in  controversy  to  the  defendant  Cor- 
bin; such  conveyance  having  been  made 
wdthout  consideration,  and  solely,  as 
shown,  for  the  purposes  of  disavowal.  It 
IS  alleged  that  at  that  time  the  property 
in  controversy  was  worth  between  $12,U0O 
and  914,000.  The  legal  title,  by  former 
conveyances,  waa  vested  in  Guatave  Bau- 
man, aa  before  stated.  The  atatutory 
lime  for  redemption  from  the  aalos  under 
execution  against  Krneat  Bauman  had  not 
expired.  The  amount  necessary  to  redeem 
from  such  aalea  waa  between  9!ii000  and 
$4,U00.  Plaintiff,  by  heraelf  and  her  father, 
(guardian  ad  litem,)  attempted  toraiaethe 
money  necessary  to  redeem  from  the  sales 
Oudertheexecntion,  but  failed.  The  defend- 
ant W.  W.  Cook  waa  the  attorney  ol  .Tames 
Guard,  who  held  whatever  title  waa  con- 
veyed by  virtue  ol  execution  Bales,  and 


waa  entitled  to  the  amonnt  of  money  paid 
If  the  property  waa  redeemed.  While  mat. 
tera  were  in  this  condition.  Guard  became 
willing  and  desirous  of  perfecting  hia  title 
to  the  property'  l>y  compromise  and  tlie 
purchaae  of  the  aupposed  outatanding  eq- 
uities of  plaintUt,  Erneat  Bauman.  and 
Gustave  Baumau,  and  throagta  bin  attor- 
ney and  agents  entered  into  negotiations 
with  the  parties,  respectively.  Plaintiff 
was  informed  by  Rhodes,  her  connael, 
that  he  could  obtain  for  her  aboat  $2,000 
by  settlement;  advised  that  abe  accept. 
The  amount  was  afterwards  increased  to 
$2,250,  from  which  the  couoael  fee  of 
Rhodes  and  Corbin.  amonnting  to  $500, 
waa  to  be  paid ;  leaTing  plaintiB  the  sam 
of  $1,750.  After  coosnitatlon  witb  ber 
father,  it  was  concluded  to  accept  the 
proposition.  The  defendant  Corbin  con- 
veyed or  quitclaimed  to  James  Guard 
whatever  title  or  interest  be  bad  in  the 
property  by  virtue  of  the  conveyance  to 
bim  from  the  plaintiff.  About  the  aame 
time,  Gustave  Bauman  and  Ernest  Bau- 
man conveyed  and  quitclaimed  their  sap- 
posed  interests  to  Goard.  Incloding  the 
purchase  price  of  the  property  nnder  the 
execution,  after  parchaae  of  the  supposed 
interest  as  above  stated,  the  property  rep- 
resented a  cost  to  Guard  of  aboat  $7,000. 
Lizzie  A.  C^ook,  defendant,  was  the  wife  of 
W.  W.Cook.  At  somelndeflnite  time  daring 
the  proceedings  narrated,  she  became  the 
purchaser  of  twoof  thelotaincoDtrovensy 
Subsequent  to  all  these  proceedings, plain- 
tiff, being  dissatisfied  with  results,  insti- 
tuted this  suit  to  recover  the  entire  prop- 
erty or  its  value,  making  all  the  parties 
named  defendants,  alleging  that  defend- 
ants, taking  unlawiul  advantage  of  ber 
minority  and  want  of  buaiuesa knowledge, 
had  entered  into  a  conspiracy  to  defraud 
her,  acquire  the  property,  and  distribute 
its  value  In  some  manner  among  tbem- 
Belves;  alleging  bad  faith,  and  an  utter 
diaregard  of  professional  duty  in  her  at- 
torney, Rhodes;  also,  imputing  dishon- 
esty to  defendant  Corbin  in  furtherance  of 
A  preconceived  conspiracy  and  intention 
to  delrnud  her,  and  alleging  that  tbe  con- 
veyance made  by  Corbin  to  Guard  waa 
without  her  knowledge  or  consent,  and  iu 
fraud  of  her  rights.  Plaintiff  prays  that  all 
conveyances  heretofore  made  be  deemed 
to  be  void  and  of  noeffect,  and  that  James 
Guard  and  Lizzie  A.  Cook  be  compelled  by 
decree  to  convey  to  her  the  property  in 
controversy,  freed  of  all  incumbrance,  to 
deliver  the  posMesaion  of  tbe  property  to 
ber,  and  account  for  the  use  and  occupa- 
tion during  the  entire  time  they  have  been 
in  possession.  Defendants  Rhodes,  Cor- 
bin, Guard,  W.  W.  and  Lizzie  A.  Cook  an- 
swered,the  first  two  by  separate  anawers, 
the  last  three  jointly,  denying  the  allega- 
tions of  the  complaint,  denying  and  dis- 
avowing all  confederacy  and  joint  action, 
and  setting  up  tbe  facts  as  above  stated. 
Replications  were  tiled  to  tbe  respective 
answers,  and  an  extended  trial  had.— a 
large  maan  of  testimony  introduced.  Tbe 
court  found  for  the  defendants,  and  a  de- 
cree entered  to  such  effect,  and  tbat  they 
recover  their  costs  from  the  plaintiff,  and 
have  execution  for  tbe  same. 
L.  Walker,  for  plaintiff  in  error.    Marsh, 
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Voorheea  &  Atanh,  H.  E.  Lathe,  and  W.  W, 
Cook,  for  defendants  1o  error. 

Reed,  J.,  {after  stating  the  facta.)  The 
decree  of  the  district  court  must  be  af- 
firmed. Tlie  suit  should  never  have  been 
Instltnted.  If  instituted  upon  erroneous 
Jntormatiun,  it  should  have  ended  with 
the  decree  of  the  court  below.  There  was 
an  utter  failure,  by  evidence,  to  establish 
any  fact  necessary  to  entitle  plaintiff  to 
the  relief  asked,  or  any  other  relief.  As  it 
la,  we  are  cotnpelled  to  wade  through  272 
pages  of  printed  abstract,  of  wbieb  48 
are  pleadings,  and  balance  an  abstract 
(  7)  of  evidence,  a  large  part  of  which  was 
Irrelevant,  not  calculated  to  establish  any 
tact  in  issue  or  any  fact  of  interest,  In 
any  way  pertaining  to  the  assertion  of 
the  supposed  rights. 

Plaintiff  was  married  before  she  was 
14  years  old ;  had  no  money  or  individual 
property.  Before  she  was  16,  her  hus- 
band, with  his  own  money,  purchased  the 
property  in  controversy,  and  had  the  con- 
veyance made  to  his  wife.  At  the  time  of 
■uch  purchase,  be  was  Indebted,  owing 
the  debts  that  were  subsequently  assert- 
ed against  the  property.  Conceding  that 
the  relation  of  husband  and  wife  and 
"love  and  affection"  are  a  sufficient  con- 
sideration inter  partes.  It  is  not  a  good 
eonsideratlon,  nor  does  the  conveyance 
carry  title,  when  in  fraud  of  the  rights  of 
existing  creditors.  What  plaintiff  took. 
If  anything,  was  the  equity  remaining  after 
the  debts  were  discharged.  In  our  view 
of  the  case,  the  minority  of  plaintiff,  her 
conveyance  to  her  mother-in-law,  the  con- 
veyance by  the  mother-in-law  to  the  hus- 
band, and  the  husband  to  the  brother, 
Guscave,  may  all  be  disregarded  as  shifts 
on  the  part  nf  the  hnsbana  to  prevent  the 
property's  being  subjected  to  the  payment 
of  debts.  The  questions  In  regard  to  dis- 
agreement,separation,  subsequent  divorce, 
alimony,  etc.,  may  also  be  eliminated. 
The  legal  result  would  have  been  the  same 
had  husband  and  wife  continued  together 
In  the  utmost  harmony  and  earthly  felic- 
ity, unless  the  combined  efforts  of  bus- 
band,  mother-in-law,  and  brother-in-law 
could  have  been  sufficient  to  defeat  the 
collection  of  debts.  Whether  individual 
force,  wasted  In  different  directions,  pre- 
vented its  accomplishment,  we  cannot  de- 
termine. This  eliminates  from  the  discus- 
sion all  acts  and  conduct  of  the  plaintiff 
before  attaining  her  majority,  and  brings 
na  to  her  conveyance  to  Corbln.  It  was 
a  voluntary  conveyance,  without  consid- 
eration, deemed  necessary  to  be  made  in 
her  interest.  It  made  Corbln  her  trustee; 
nothing  more.  No  undue  Influence  is 
shown  to  have  been  exerted.  She  was 
fully  informed  of  the  object  and  intention, 
and  all  necessary  facts,  and  voluntarily 
made  the  conveyance.  No  evidence  is  In- 
troduced tending  to  show  any  conspiracy 
with  others,  or  any  want  of  good  faith  In 
the  execution  of  the  trust,  or  that  he  made 
a  dollar  out  of  It.  The  property  having 
been  sold  under  the  executions,  plaintiff 
and  her  father  made  an  unsuccessful  effort 
to  obtain  the  money  to  redeem.  In  order 
to  realize.  If  possible,  something  from  the 
property,  negotiations  were  entered  into 


by  plaintiff.  Gustave  and  Ernest  Banman, 
each  individually, through  their  respective 
agents  and  counsel,  with  Guard,  to  com- 
promise matters,  resulting  in  Guard's  buy- 
ing the  supposed  rights  and  Interests  of 
the  three  parties.  Gustave  and  Ernest 
each  received  an  agreed  sum,  and  quit- 
claimed toOuard.  Plaintiff  and  her  father 
had  an  interview  with  their  counsel, 
Rhodes  and  Corbln,  the  offer  from  Guard 
of$2,000Ruhmltted,  which  was  temporarily 
declined,  while  an  effort  was  made  to  se- 
cure more,  which  resulted  in  an  offer  of 
f  2,260,  which  was  accepted ;  f  1,750  paid  to 
and  received  by  plaintiff  in  full  for  her 
claim,  and  9500 retained  by  counsel  fnrserv- 
ices.  The  Interest  or  claim  of  plaintiff  was 
conveyed  by  Corbln,  who  held  the  legal 
title.  It  Is  clear  from  the  evidence  that 
the  matter  was  fully  understood  and 
agreed  to  by  the  plaintiff,  it  is  equally 
dear  that,  had  not  such  result  been 
reached  by  the  close  attention  of  counsel 
to  her  Interests,  nothing  would  have  been 
obtained. 

The  whole  cost  to  Guard  being  some- 
thing less  than  the  estimated  value,  de- 
fendants are  charged  with  having  con- 
spired with  each  other,  and  having  direct- 
ed their  united  efforts  to  defrauding  her, 
and  acquiring  the  property  for  lens  than 
value;  and  the  settlement  on  the  part  of 
the  plaintiff  is  ignored.  There  was  no  evi- 
dence whatever  of  conspiracy  or  a  concert- 
ed action  by  the  others  to  make  her  a  vic- 
tim. Each  appears  to  have  worked  in- 
dividually to  accomplish  a  purpose ;  Ernest 
and  Gustave  Bauman  and  plaintiff  being 
successful.  Thedecreesbould  besustalned. 

Affirmed. 

2  ColcA.  04 

Jones  et  al.  y.  Montrose  Mercantile  Co. 
(Court  of  AppecUt  of  Colorado.  April  11, 1898. ) 
Appeal— PiNDiNos — Bvidencb. 
Where  the  evidence  Is  sufflcient  to  support 
the  flnding  of  the  court  the  judgment  will  not 
be  disturbed  on  nppeal. 

Appeal  from  district  court,  Montrose 
county;  John  C.  Bbi.i.,  Judge. 

Action  on  an  account  by  the  Montrose 
Mercantile  Company  against  R.  T.  Jones 
and  S.  J.  Tanner.  Judgment  for  plaintiff. 
Defendants  appeal.     .Affirmed. 

.4.  Macon,  for  appellants.  Goudy  & 
Shermaa,  for  appellee. 

Richmond,  P.  J.  This  action  was 
brought  by  the  Montrose  Mercantile  Com- 
pany to  recover  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  R.  T.  Jones 
and  S.  J.  Tanner  as  partners.  The  cause 
was  tried  to  the  court  without  a  jury. 
At  the  time  of  the  trial  the  following  facts 
were  agreed  upon:  "That  the  Montrose 
Mercantile  Company  Is  existing  as  alleged 
in  complaint;  that  at  the  time  or  during 
the  times  mentioned  in  the  complaint  the 
plaintiff  company  sold  goods  to  R.  T. 
Jones,  defendant,  and  delivered  the  same, 
and  that  others  were  sold  and  delivered  to 
one  Robinson,  purchaser,  and  delivered  to 
him  on  the  order  of  R.  T.  Jones;  and  it 
la  agreed  that  the  amount  sued  for  is  the 
amount  standing  on  the  books  unpaid; 
and  It  Is  agreed  that,  if  the  judgment  goes 
against  the  defendants,  that  it  shall  be  at 
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the  legal  rate  of  IntereBt,  and  without 
attorneys'  fees;  that  the  only  laHue  be- 
tween the  parties  In  as  to  whether  or  not 
the  defendants,  R.  T.  Jones  and  S.  J. 
Tanner,  were  partners,  and  Jointly  obli- 
gated for  the  amount  agreed  to  be  due 
un  the  books.  By  thin  agreed  state  of 
facts  every  issue  Is  eliminated  from  the 
controversy  save  and  except  the  one  of 
partnership  and  the  joint  obligation.  Un- 
der the  issue  thus  presented  a  great 
amount  of  testimony  was  introduced  on 
both  sides,  and  from  the  testimony  the 
court  found  that  the  defendants  were  part- 
ners, and  rendered  judgment  against  them 
in  favor  of  plaintiff  for  the  sum  of  f457.69, 
with  interest  from  January  1, 1888,  and 
for  the  plaintiff  against  R.  T.  Jones  indi- 
vidually for  the  sum  of  9212.57,  with  Inter- 
est at  the  rate  of  10  per  cent,  from  Janu- 
ary 1,  1888.  To  reverse  this  judgment 
against  the  two  defendants,  Jones  and 
Tanner,  this  appeal  is  prosecuted.  The 
argument  on  the  part  of  the  appellants  Is 
addressed  exclusively  to  the  fact  that  the 
finding  of  the  court  was  unwarranted  by 
the  evidence.  We  have  thoroughly  exam- 
ined the  evidence  presented  by  the  original 
and  supplemental  abstracts,  and  feel  jus- 
tified In  saying  that  sufficient  appears  to 
support  the  judgment.  To  recite  the  testi- 
mony would  serve  no  good  purpose,  as 
the  well-known  rule  of  this  court,  as  well 
as  that  of  the  supreme  court.  Is  that, 
where  sufficient  teKtimony  appears  to  .sup- 
port the  verdict  of  the  jury  or  the  finding 
of  the  court,  the  Judgment  or  verdict  will 
not  be  disturbed. 
The  judgmeiit  must  be  affirmed. 


2  C0I0.A.  92  

CniLDs  et  al.  t.  Lowenbrcck  et  ah 
(Court  of  Appeals  of  Colorado.  April  11, 1892.) 
Reference — Appeal — Review. 
Where  the  evidence  is  beard  before  a  ref- 
eree, the  appellate  court  will,  under  the  rules, 
examine  the  testimony,  and  determine  the  con- 
troversy on  its  merits. 

Appeal  from  district    court,  Huerfano 
county;  Geokoe  T.  iSuMNBu,  Judge. 
X>.  McCaskill,  for  appellants. 

Richmond,  P.  J.  This  was  a  proceeding 
for  the  purpose  of  determining  priorities 
of  water  rights  to  water  in  water  district 
No.  16,  Huerfano  county,  Colo.  No  com- 
plaint is  interposed  as  to  the  regularity  of 
all  the  proceedings,  but  the  appellants 
prosecute  this  appeal  for  the  purpose  of 
reversing  the  finding  of  the  court  with  ref- 
erence to  the  priorities  of  two  ditches  men- 
tioned in  the  petitiou.  Who  originally 
petitioned  the  court  in  this  matter  we  are 
unable  to  determine,  for  the  reason  that 
the  transcript,  bill  of  exceptions,  nor  the 
printed  abstract  favors  us  with  a  copy  of 
the  petition.  The  errors  assigned  are 
that  the  court  erred  in  not  dating  the  ap- 
propriation of  the  Hicklln  ditch  from  April 
1, 1867,  instead  of  April  1, 1872;  and  that 
the  court  erred  In  allowing  the  Zan  ditch, 
so  called,  any  appropriation;  and  that 
the  court  erred  in  dating  the  appropriation 
of  water  by  the  Whitman  &  Mott  ditch, 
so  called,  on  the  Slst  of  August,  1867,  In- 
stead of  1873.    Other  errors  are  assigned. 


but  they  are  snbatantlally  embraced  in 
the  above.  The  cause  was  referred  to  a 
referee,  who  took  the  testimony,  and  re- 
ported it,  with  his  finding,  to  the  coart. 
Thereupon  exception  was  made  to  the 
finding  of  the  referee,  and  the  exception  so 
made  was  duly  argued  and  submitted. 
The  court  thereupon,  after  reviewing  all 
the  testimony,  made  its  final  decree, 
adopting  largely  the  report  and  finding  of 
the  referee.  The  argument  uf  counsel  for 
appellants  is  based  entirely  upon  the  in- 
sufficiency of  the  testimony  to  support  the 
finding  and  judgment.  We  have  examined 
the  testimony,  and  feel  satisfied  that  the 
finding  and  judgment  must  be  affirmed. 
It  Is  true  that  under  the  rules  of  the  court, 
where  the  testimony  is  taken  by  a  referee, 
the  appellate  court  will  review  the  testi- 
mony, and  judge  of  the  controversy  upon 
its  merits;  and  in  keeping  with  this  rale, 
notwithstanding  the  fact  that  the  cause  is 
brought  here  upon  u  very  meager  record, 
we  hBTe  reviewed  the  testimony,  and 
reached  the  conclusion  that  the  finding 
and  decree  of  the  court  is  sufficiently  sus- 
tained by  it.  It  would  serve  no  useful  pur- 
pose for  us  to  recite  In  detail  the  testimony 
upon  which  this  conclusion  is  based.  It 
is  sufficient  for  the  purposes  of  this  opinioa 
to  say  that.  In  our  Judgment,  from  the 
record  as  presented,  no  error  is  apparent 
which  would  warrant  us  in  disturbing  the 
decree  of  the  court  below. 
The  decree  must  be  affirmed. 


2  C0I0.A.  S3 

Haobrman  et  til.  V.  Muorb  et  ah 

{Court  of  Aj>peals  of  Colorado.    April  11,  1S92.) 
Affeax. — Final  Judsmekt. 
An  order  dismissing  an  action  on  s  oon 
tract  as  to  one  of  several  codefendants,  for  want 
of  prosecution,  is   not  a  flual  Judgment,  and  an 
appeal   therefrom  will    be   dismissed,  but  with 
out  concluding  the  rigbt  of  the  parties  to  a  re- 
view of  such  order  should   a  suteequent  appeal 
be  taken  from  a  final  Judgment  in  the  case,  in- 
volving the  rights  of  the  other  defendants. 

Appeal  from  district  court,  Pitkin  conn- 
ty ;  Thomas  A.  Ruckbk,  Judge. 

Action  on  contract  by  J.  J .  Hagerman, 
Harvey  Young,  and  Richard  J.  Bolles,  as 
substituted  parties,  against  Charles  J. 
Moore  and  others.  From  an  order  dis- 
missing the  action  as  to  Moore,  plaintiffs 
appeal.    Appeal  dismissed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Bibsbi.l,  J.: 

On  the  5th  of  August,  1884,  a  suit  was 
commenced  against  Moore,  Bracken,  and 
Daniel,  by  divers  parties,  who  claimed  an 
interest  In  the  subject-matter  of  the  con- 
troversy stated  la  the  complaint.  The 
present  appellants  succeeded  to  the  Inter- 
est of  the  then  plaintiffs  in  the  suit,  and 
the  litigation  Is  proceeding  in  their  name. 
The  abstract  does  not  contain  the  com- 
plaint, but,  to  make  the  case  Intelligible 
in  some  particulars,  reference  was  made  to 
the  one  in  the  transcript.  The  suit  was 
brought  on  a  contract  alleged  to  have 
b«en  made  later  partes,  Moore,  Bracken, 
and  Daniel  of  the  one  side,  and  the  plain- 
tiffs of  the  other,  whereby,  according  to 
the  agreement  set  out,  Moore  and  bis  co- 
owners  of  the  Bonnybel  claim    were  to 
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procure  a  patent  on  that  property,  and 
subsequently  deed  to  the  others,  as  claim- 
ants and  owners  of  the  Little  Giant  claim,  a 
portion  of  the  territory  which  would  be  era- 
braced  Id  the  patent.  It  was  averred  the 
plaintiffs  carried  out  their  agreement,  that 
the  defeudant  got  their  title  from  the  gov- 
ernment, and  then  refused  to  convey.  A 
specific  periormance  of  this  alleged  con- 
tract was  the  purpose  of  the  bill.  Brack- 
en and  Daniel  were  soon  served  with  a 
summons,  and  appeared  In  the  cause. 
Moore  was  not  served,  and  on  the  17th  of 
July,  1885,  he  voluntarily  came  into  court, 
and  made  a  motion,  specially  appearing 
for  the  purpose,  to  dismiss  the  cause  for 
want  of  prosecution.  This  motion  was 
denied.  In  November,  1887.  he  again  ap- 
peared in  the  same  manner,  and  filed  a 
similar  motion.  This  motion  was,  in  No- 
vember, 1888,  a  year  later,  sustained,  and 
the  court  entered  a  general  order  that 
the  cause  be  dismissed,  and  adjudged  that 
the  defendants  recover  their  costs,  etc. 
This  order  o(  dismissal,  however,  was 
accompanied  by  a  reservation  of  leave 
to  the  plaintiffs  to  move  to  reinstate  the 
case.  Ill  January,  1889,  pursuant  to  the 
leave  thus  reserved,  the  present  plaintiffs 
came  in  as  successors  in  interest,  and 
.  moved  to  reinstate  the  cause.  The  cause 
was  reinstated  on  the  8th  of  January,  1889. 
On  the  15th  of  the  same  month  Moore  en- 
tered another  motion  to  dismiss  for  want 
of  prosecution.  The  action  of  the  court 
under  this  motion  was  a  tittle  unstable. 
The  first  order  sustained  the  motion. 
The  next  order  set  the  one  dismissing  the 
.  cause  as  to  Moore  aside,  and  Moore  ex- 
cepted to  the  ruling.  The  next  day,  Jan- 
uary 16th,  the  motion  was  renewed,  beard, 
and  argued,  and  talcnn  under  advisement. 
Oo  the  21st  of  January  the  following  or- 
der was  entered  :  "On  this  daj'  it  is  or- 
dered by  the  court  that  the  motion  here- 
tofore taken  under  ad  visemeut,  dismissing 
this  cause  as  to  Charles  J.  Moure,  be,  and 
the  same  is  hereby,  sustained."  The  next 
day  the  plaintiff's  attorneys  prayed  an  ap- 
peal to  the  supreme  court,  which  was  al- 
lowed, bond  fixed,  ani  thereunder  this 
cause  came  to  the  supreme  court,  whence, 
under  the  statute,  it  was  transferred  to 
the  court  of  appeals  for  determination. 
No  other  order  was  entered,  and  there  is 
nothing  in  the  form  of  a  judgment,  either 
in  the  printed  abstract,  or  in  the  tran- 
script of  the  record. 

Rogeis  &  Cuthbert  and  Wilson  &  Stim- 
son,  for  appellants. 

BissKLL,  J.,  (after  stating  the  facts.) 
Clearly,  the  only  action  which  can  be 
taken  by  the  court  with  reference  to  this 
case  is  to  dismiss  the  appeal.  It  is  diffi- 
cult to  understand  why  the  case  was 
brought  hero,  or  why  It  has  been  allowed 
to  remain  on  the  docket  to  the  present 
time.  It  has  been  repeatedly  adjudicated 
that  under  the  act  regulating  appeals  to 
the  supreme  court  a  final  judgment  must 
be  entered  before  there  Is  any  right  to  a 
review  of  the  proceedings  below.  This 
judgment  must  be  a  final  determination 
of  the  controversy  between  the  parties. 
What  comes  within  this  definition  isclear- 
ly  expressed  in  the  decisions  on  the  sub- 
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ject.  As  was  said  in  Dusing  v.  Nelson,  7 
Colo.  184,  2  Pac.  Kep.  922,  "if  the  order  en- 
tered in  a  cause  does  not  put  an  end  to  the 
action,  but  leaves  something  further  to  be 
done  before  the  rights  of  the  parties  are 
determined,  it  is  interlocutory  and  not 
final.  To  be  final,  it  must  end  the  partic- 
ular suit  in  which  it  entered."  Formal- 
ities are  not  essential  to  a  valid  judgment 
entry,  but,  if  the  forms  usually  adopted 
are  not  resorted  to,  there  must  be  some 
equivalent  expression  which  will  indicate 
that  the  matter  in  controversy  has  been 
determined,  and  the  entry  must  appear  to 
be  intended  as  the  entry  of  a  judgment. 
Higgins  v.  Brown,  6  Colo.  148;  Alvord  v. 
McGauhy,  5  Colo.  244;  Stevens  v.  Print- 
ing Co.,  7  Colo.  86,  1  Pac.  Bep.  904.  The 
order  entered  in  this  case  neither  in  form 
nor  In  substance  approaches  the  defini- 
tion of  a  final  judgment,  as  expressed  by 
these  authorities.  It  was  anorderenteied 
on  a  motion,  and  neither  adjudged  the 
successful  party  his  costs,  nor  permitted 
him  to  depart  from  tbecoart  without  day. 
Under  these  circumstances,  if  this  were 
the  only  question  to  be  considered,  it 
would  be  decisive  of  the  present  appeal. 
It  is  equally  clear  that,  under  the  general 
rule  which  requires  the  entry  of  a  final 
judgment  before  a  review  can  be  had  in 
an  appellate  tribunal,  the  parties  are  not 
entitled  to  a  hearing  in  this  court.  The 
action  was  brought  upon  a  contract 
against  three  persons;  it  was  dismissed 
as  to  only  one  of  the  defendants  against 
whom  rights  were  claimed.  So  far  as  can 
be  determined  from  the  record,  the  cause 
is  still  pending  against  Moore's  codefend- 
ants  in  the  district  court  of  Pitkin  county, 
and  may  possibly,  before  this  time,  have 
proceeded  to  final  judgment.  Whether 
this  be  or  be  not  true,  when  judgment  is 
entered  in  that  case  an  appeal  will  un- 
doubtedly lie,  and  tuere  will  thus  be  pre- 
sented this  anomalous  condition  of  affairs: 
there  will  be  two  appeals  taken  in  the 
same  suit  to  review  two  different  judg- 
ments entered  in  the  same  action.  This 
is  not  cousisteDt  with  the  law  regulating 
appellate  proceedings.  There  can  be  but 
one  judgment  In  an  action  from  which  an 
appeal  will  lie.  An  appeal  therefrom  will 
bring  up  for  review  all  matters  occurring 
during  the  progress  of  the  litigation,  and 
afford  an  opportunity  to  correct  whatev- 
er errors  may  have  been  committed  during 
the  progress  of  the  trial.  Harrison  v. 
Famsworth,  1  Helsk.  752;  Delap  v.  Hun- 
ter, 1  Sneed,  101;  Freeni.  .ludgm  §  28. 
Since  the  cause  remained  undetermined  as 
to  Bracken  and  Bantei,  there  could  be  no 
final  judgment  with  respect  to  Moore 
which  would  permit  an  appeal  by  the  un- 
successful party  prior  to  the  determina- 
tion of  tbeentire  suit.  There  iauo  statute 
in  this  state  permitting  it,  and  the  appeal 
could  neither  be  properly  taken,  nor  pros- 
ecuted to  a  determination  of  the  question 
presented  by  the  dismissal  of  the  action 
as  to  Moore.  Since  the  appeal  does  not 
lie,  it  will  be  dismissed,  but  this  judgment 
will  not  be  taken  to  conclude  the  right  of 
the  parties  to  raise  theparticularqueation 
presented  in  this  record,  should  any  ap- 
peal be  hereafter  taken  from  a  final  judg- 
ment in  the  case.    Appeal  dismissed. 
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MowBRAT  T.  Denver  &  R.  O.  R.  Co. 

(Court  of  Appeals  of  Colorado.    April  26, 1893. ) 

APPBAI/— EiNTHT  SUSTAININO  DCHUBBBK— F>KAl. 
JUDUMBST. 

An  entry  sustaining  a  demurrer,  anCt  recit- 
infr  that  the  part;,  havlnj;  elected  to  stand,  bad 
excepted  to  the  ruling,  and  that  a  certain  time 
had  been  allowed  in  which  to  file  a  bill  of  ex- 
ceptions, is  not  sach  a  final  judgment  as  will 
sustain  the  right  to  a  writ  of  error.  Hagerman 
V.  Hoore,  (Colo.  App.)  29  Fac.  Rep.  1(H4,  followed. 

Error  to  dtatrict  court,  Gunnison  coun- 
ty: John  C.  Bkll.  Judge. 

Suit  by  Jamea  Mow>>ray  against  the  Den- 
ver &  Rio  Grande  Railroad  Company  for 
datoEKeH  occasioue<l  to  plaintiff's  land  by 
an  embankment.  Thpre  was  a  demurrer 
to  the  complaint,  which  was  kustalned, 
and  platnttfl  bringB  error.     DUmissed. 

n.  T.  Supp,  for  plaintiff  In  error.  Wol' 
cott  &  Valle,  for  defendant  in  error. 

BissELL,  J.  For  aomu  years  Mowbray, 
the  plaintiff  in  error,  wao  the  owner  of 
some  land  In  i}  bnlauu  county  contiguous 
to  the  Gunnison  river.  In  1881  he  con- 
veyed to  the  Denver  ft  Rio  Grande  Bail- 
way  Company  for  track  purposes  a  strip 
of  land  along  the  banks  of  the  stream.  In 
the  construction  nf  its  road  the  company 
made  quite  an  extensive  fill,  which  shut 
off  the  lowlands  belonging  to  Mowbray 
from  the  line  of  the  stream.  Much  of  the 
land  which  lieionged  to  plaintiff  was  bot- 
tom land,  and  situate  below  a  very  con- 
Bidei-able  mesa,  which  formed  one  of  its 
boundaries.  The  property  was  not  far 
from  the  range  of  mountains,  and  natu- 
rally subject  to  periodical  overflows  from 
the  melting  of  the  snows  in  the  spring. 
Hlsrb  waters  had  dng  for  themselves  nu- 
merous waterways,  through  which  the 
surplus  was  wont  to  discharge  itself,  and 
find  its  way  into  the  river  below.  When 
the  road  was  built  it  shut  off  these  gulch- 
es, and  forced  the  water  down  along  the 
embankment.  To  protect  it.  the  com- 
pany was  compelled  to  cut  or  construct 
culverts  and  waterways.  The  result  was 
that  the  high  watnrs  flowed  through  these 
sluices  or  culverts,  and  wera  discharged 
broadcast  over  these  lands,  carrying  In 
their  course  large  quantities  of  sand, 
small  stones,  and  debris,  to  Mowbray's 
great  damage.  According  to  the  com- 
plaint, some  time  In  1SS4,  the  lallway 
company  ptissed  into  the  hands  of  a  re- 
ceiver, W.  B.  Jackson,  during  whose  ad- 
niintstration  the  acts  complained  of  were 
done.  Afterwards,  and  in  the  foreclosure 
suit  in  which  the  receiver  was  appointed,  a 
snlc  was  made  of  the  property  of  the  corpo- 
rntinn,  and  It  passed,  with  all  of  its  appur- 
tenances, to  a  new  corporation,  called  the 
Denver  &  Rio  Grande  Railroad  Company. 
The  plaintiff  endeavored  to  charge  the 
railroad  company  with  responsibility  for 
the  acts  ot  the  receiver,  on  the  basis  of  the 
decree  ot  foreclosure  under  which  the 
latter  corporation  took  title.  It  might 
be  necessary  to  construe  that  decree  as 
well  as  to  settle  the  right  to  recover, 
which  is  disputed  on  another  basis,  if  the 
case  had  been  brought  here  In  such  a  way 
as  to  call  for  the  adjudication.  This  has 
not  been  done,  and  the  case  will  be  dis- 
posed of  on  a  very  narrow  proposition. 


The  company  demurred  to  tbe  com. 
plaint,  and  the  demurrer  was  sustained. 
Neither  from  the  abstract  nor  from  thi 
record  does  It  appear  that  any  Judgment 
was  ever  entered  after  the  demurrer  waa 
sustained,  nor  on  the  ruling  made  to  that 
end.  The  only  thing  resembling  a  Judg- 
ment appearing  in  either  Is  the  following: 
'Now,  on  this  day,  the  court  having  here- 
tofore heard  and  taken  under  advisement 
the  demurrer  of  the  defendant  herein  tc 
the  amended  complaint  uf  plaintiff,  and 
now  having  considered  said  demnrrer, 
and  being  fnlly  advised  in  the  premises,  it 
is  ordered  that  said  demarrer  be.  and  the 
same  is  hereby,  sustained,  and  tbe  plain- 
tiff, by  bis  counsel,  thereupon  elected  to 
stand  by  bis  complaint,  and  excepted  to 
tbe  ruling  of  the  court  in  sustaining  said 
demurrer,  and  upon  application  font 
months  are  allowed  plaintiff  in  which  to 
file  bill  of  exceptions,  and  bond  fixed  in 
the  sum  of  %iSO,  to  be  approved  by  the 
clerk."  No  appeal  can  be  taken  or  writ  of 
errorprosecutedcxcept  toaflnnljudgment. 
This  la  true  under  the  statutes  3f  the 
state,  and  under  tbe  law  as  it  has  always 
existed.  This  is  so  well  settled  by  an 
unbroken  series  ot  adjudications,  both 
here  and  elsewhere,  that  authorities  need 
scarcely  be  cited  in  support  ot  the  propo- 
sition. This  court  had  occasion  to  apply 
the  rule  at  the  present  term,  in  the  case  ut 
Hagerman  v.  Moore,  29  Pac.  Rep.lUl4.  It 
would  not  be  useful  to  repeat  the  law  or 
cite  the  authorities  which  are  contained  in 
that  opinion.  It  is  enough  to  say  that 
this  entry  is  neitber  in  form  nor  in  sub- 
stance such  a  final  Judgment  as  will  sus- 
tain the  right  to  a  writ  of  error-  Under 
these  circumstances,  the  plaintiff  in  error 
is  entitled  to  no  review  of  the  various 
errors  which  he  has  assigned.  Tue  ap- 
peal will  be  dismissed. 

2  Colo.  A.  63 


Webber  v.  Pettt. 
(Court  of  Appeals  of  Colorado.  April  11, 1892) 
PxjBLic  LAinw — ^TowN  Sites — PossEssioir. 
In  a  town  sIm  entered  under  Itev.  St.  XJ. 
B.  i  8887,  by  the  county  Judge  for  the  benefit  of 
the  several  occupants,  plaintiff  had  gone  into  pos- 
session of  a  lot,  erected  a  log  cabin,— the  only 
improvements  ever  made  thereon,— and  on  one 
or  two  occasions  bad  temporary  actual  posses- 
sion. Thereafter  defendant's  grantor,  knowing 
of  plaintiff's  claim  to  the  property  and  owner- 
sbiD  of  the  cabin,  took  possession,  and  repaired 
and  used  it  as  a  stable,  and  while  said  grantor 
was  in  possession  he  made  no  claim  to  the  prop- 
erty, wben  plaintiff  told  him  that  he  wanted  to 
sell  it-  Held  that,  as  between  the  two,  plaintiff 
bad  the  superior  right  to  tbe  lot,  the  fact  of 
abandonment  by  tiim  not  being  established. 

Appeal  from  district  court,  Pitkin  coun- 
ty; Thomas  A.  Kucker,  Judge. 

Action  by  Henry  Webber  against  W'il- 
liam  H.  Petty  to  determine  right  to  a  lot 
in  Aspen,  the  town  site  of  which  had,  un- 
der the  provisions  of  Rev.  St-  U.  S.  §  2387, 
been  entered  by  tbe  county  Judge  in  trust 
for  the  several  use  and  benefit  of  the  occu- 
pants thereof.  Judgment  tor  defendant. 
Plaintiff  appeals.    Affirmed. 

T.  C.  McDevitt,  tor  appellant. 

Rebd,  J.  This  suit  was  brought  by  ap- 
pellant to  detennlne  tbe  right  to  a  title  to 
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ti  lot  in  Aspen.  Botb  parties  Bled  tbeir  re- 
Bpet'tive  claims  to  tlie  property  with  M.  G. 
Miller,  county  judge;  appellant  on  tlie  23d 
day  of  August,  1!^,  and  appellee  on  the 
lltli  of  the  same  month.  Appellant  asked 
ill  tlie  complaint  that  he  be  declared  the 
o^tner,  and  that  the  claim  filed  by  defend- 
ant be  declared  a  cloud  upon  his  title,  and 
be  removed.  A  trial  was  had  to  the  court 
without  a  jury.  The  court  found  for  the 
defendant,  decreeing  him  to  be  the  owner 
and  entitled  to  a  deed  from  the  rounty 
Judite.  The  preliminary  questions  in- 
volved were  presented  and  determined  in 
Mayor  v.  Land  (;o.,  10  Colo.  191, 15  Pac. 
Bep.  794,  and  16  Pac.  £ep.  160,  and  In 
"Wheeler  v.  Wade.  (Uolo.  App.)  27  Pac. 
Bep.  719.  It  isshown  by  the  evidence  that 
appellee  entered  into  the  posseasion  of  the 
lot  in  May,  1880,  and  erected  a  loj;  cabin, 
the  only  Improvement  shown  to  have  been 
made  to  the  time  of  the  trial,  and  that 
un  one  ortwo  occasions  appellee  had  tem- 
porary actual  possesRiou;  that  he  re- 
mained in  Aspen  until  October  of  the  some 
year,  when  he  left,  and  subsequently  only 
visited  the  place  occasionally, — incidental- 
ly,— exercised  no  personal  control,  and 
bad  no  personal  possession.  In  the  course 
of  time  It  appears  the  roof  and  door  were 
removed  from  the  cabin.  In  July  and  An- 
icust,  1S83.  one  Georare  W.  Pearson,  who 
testified  that  he  had  known  the  property 
and  appellee,  and  of  his  claim  to  the  prop- 
erty and  ownership  of  the  cabin,  since  the 
spring  of  18KU.  took  possesHlon  of  the  prop- 
erty, re|)laccd  the  roof  and  door,  and  used 
It  as  a  stable  for  horses;  that  while  so  In 
possession  he  saw  appellee  at  Leadviile, 
who  spoke  of  the  property,  and  of  belnii; 
the  owner,  expressing  a  wish  to  sell  it, 
and  anthoriziug  Pearson  to  sell  for  him  If 
he  got  an  opportunity.  It  appears  that 
Pearson  neither  asserted  title  in  himself 
nor  denied  the  title  of  appellee  at  that 
time.  It  is  also  shown  that  on  May  13, 
1884,  Pearson  sold  the  property,  not  as 
that  of  appellee,  but  as  his  own,  and  exe- 
cuted a  quitclaim  deed;  that  the  title  so 
attempted  to  be  conveyed  passed  by  mesne 
conveyances  to  appellant;  that  it  was 
the  only  title  he  hud,  except  a  claim  by 
payment  of  taxes.  It  Is  very  doubtful  If 
either  Hhiiwed  such  compliance  w^ith  law 
as  to  be  entitled  to  enter,  but,  the  con- 
troversy having  been  confined  to  the  two 
parties,  and  the  right  of  one  or  the  other 
conceded,  the  only  question  was,  which 
had  the  better  right?  The  right  of  Pear- 
eon  could  only  be  predicated  upon  aban- 
donment by  the  former  claimant.  It  Is  as- 
signed for  error  and  urged  that  the  court 
*'rred  in  not  finding  the  question  or  issue 
of  abandonment  in  favor  of  appellant. 
The  issue  does  not  appearto  have  been  re- 
lied upon  at  the  trial,  but  it  may  have 
been;  certainly  no  sufficient  or  competent 
evidence  was  Introduced  to  establish  the 
fact  of  abandonment.  The  Judgment  and 
decree  of  the  court  should  be  affirmed. 
Appellee  may  have  been  derelict  in  duty, 
careless,  and  have  failed  to  comply  with 
the  law,  hut  ne  was  first  in  point  of  time, 
and  had  had, for  two  or  three  years,  right 
and  poKsesHion  that  was  known  and  rec- 
ognlzei'.  by  the  grantor  of  appellnnt.  while 
tlie  origin  of  the  supposed  right  of  Pear- 


son was  not  such  as  to  commend  It  to  the 
favorable  consideration  of  courts. 
Affirmed. 

2  Colo-A.  149 

Walk  EH  v.  Pogue  et  al. 
(Court  of  Appeals  of  Colorado.    April  36, 1803.1 

EQCITT— RESCI88IOS  OF  DEED  FOB  FkaDD— FLKAD- 

1NQ8— Limitation — Quietins  Title. 

1.  Civil  Cocle,  %  355,  which  provides  an  ac- 
tion by  one  In  possessloa  of  land  by  himself  or 
tenant  "against  any  person  who  claims  an  estate 
therein  adverse  to  him,  for  the  purpose  of  deter- 
mining such  adverse  claim, "  does  not  authorize 
a  suit  by  one  who  has  conveyed  the  legal  title, 
but  wrongfully  retains  possession. 

3.  A  complaint  to  rescind  a  conveyance  on 
the  ground  that  the  stock  of  goods  taken  in  con- 
sideration tberoforwas  not  as  represented,  wiiich 
shows  that  the  goods  were  delivered  to  plaintiff 
as  agreed,  but  fails  to  state  when  the  fraud  was 
discovered,  or  that  the  goods  were  returned  or 
tendered  to  defendant,  is  bad  on  a  general  de- 
murrer. 

S.  A  bill  filed  in  July,  1887,  to  rescind  a  deed 
made  in  September,  1888,  on  the  ground  of  fraud, 
wliich  does  not  show  when  the  fraud  was  dlb- 
covered,  is  barred  by  Gen.  St.  %  3174,  which  pro- 
vides that  "bills  for  relief  on  the  ground  of 
fraud  shall  be  filed  within  three  years  after 
the  discovery  •  •  •  of  the  fraud,  and  not 
afterwards. " 

Appeal  from  district  coart,  Arapahoe 
county;  W.  S.  Dkckeh,  Judge. 

Bill  by  John  Brisben  Walker  against 
Amerlcus  L.  Pogue  and  others  to  set  aside 
a  conveyance  of  land  on  the  ground  of 
fraud.  Defendants  had  decree,  and  plain- 
tiff appeals.     Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Krbu,  J.: 

Apriellant  wns plaintiff  below.  The  suit 
was  brought  for  equitable  relief  on  the 
following  facts,  alleged  in  the  complaint: 
That  on  September  3,  1883,  plaintiff  was 
the  owner  of  certain  lots  in  tlie  city  of 
Denver,  and  in  possession  of  them,  and  at 
the  time  of  bringing  suit  was  still  In  pos- 
session, never  having  reslgnedit;  that  the 
defendants  claim  an  estate  or  Interest  in 
the  property  adverseto  plaintiff;  that  the 
defendants  have  no  right,  title,  or  interest 
whatever  in  the  property;  that  on  the  3d 
day  of  September,  1883,  Pogue  represented 
to  plaintiff  that  be  was  the  owner  of  a 
stock  of  hardware  stored  in  the  city  ol 
Blchmond,  stateof  Indiana, of  a  good  and 
merchantable  quality,  manufactared  from 
good  material,  and  of  the  quality  then  in 
use,  worth  $15,000.  which  he  wished  to 
exchange  for  the  lots;  that  he  gave  plain- 
tiff an  Inventory  of  the  goods;  that  the 
plaintiff,  relying  upon  siich  statements, 
made  the  exchange,  and  on  the  date  men- 
tioned conveyed  the  property  by  deed  to 
Pogue;  thatonsoine blank  datethe  goods 
were  shipped  to  Denver,  "and  were  deliv- 
ered to  plulntlff  in  consideration  of  the 
conveyance  aforesaid;"  that  all  the  repre- 
sentations of  Pogue  were  false  and  fraud- 
ulent; that  the  goods  were  not  of  good 
quality,  were  not  merchantable,  were  of 
poor  material,  and  that  many  of  the 
goods  contained  in  the  inventory  were 
missing:  that  he  discovered  these  facts 
on  the  11th  of  October,  1SS3,  which,  thougli 
not  definitely  stated,  appears  to  have  been 
some  time  after  the  delivery  and  accept- 
ance of  the  stock;  that  on  the  date  last 


Digitized  by 


Lnoogle 


1018 


PACIFIC  BEPOKTEB,  Vol.  29. 


(Colo. 


mentioned  henotlfled  Posaeand  Bradbury 
"that  the  contract  was  rescinded,  and  then 
and  there  offered  to  Po^ue  to  return  the 
hardware,  and  demanded  a  reconveyance 
of  said  •  •  •  lots.  •  •  •  and  that 
said  Pogue  refused  to  recelvethe  said  stock 
of  floods  and  make  said  conveyance;" 
that  afterwarda,  on  the  lOtb  of  Novem- 
ber, 1883,  Pogue  conveyed  the  property  to 
W.  H.  Bradbury;  that  no  conuideration 
passed;  that  Bradbury  had  full  knowl- 
edge of  all  the  facts  and  circumstances; 
tha  t  Brad  bury  was  the  agent  of  Poeue.  and 
assisted  him  in  perpetrating  thelraud.etc. ; 
that  In  January,  1884,  Bradbury  conveyed 
two  of  the  lots  to  the  Randolph  Laud  & 
Stock  Company;  that  such  conveyance 
was  without  consideration,  with  full 
knowledge  of  the  tarts,  and  void.  Prayer 
that  the  deeds  from  plaintiff  to  Pogue, 
from  Pogue  to  Bradbury,  and  from  Brad- 
bury to  the  Randolph  Company,  be  de- 
clared fraudulent  and  void,  and  that  each 
of  the  parties  be  required  to  convey  to  the 
plaintiff,  and  for  au  injunction,  etc.  A  de- 
murrer was  filed  to  the  complaint — First, 
that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ; 
eecond,  that  the  complaint  showed  upon 
its  face  that  it  was  a  bill  for  relief  on  the 
ground  of  fraud,  and  that  the  alleged  fraud 
was  discovered  on  the  11th  of  October, 
1883,  and  that  the  bill  of  complaint  was 
not  filed  untilJuly  27, 1887,  more  than  three 
years  after  the  discovery  of  the  fraud. 
The  demurrer  was  sustained,  and  an  ap- 
peal taken. 

Piatt  Rogers  and  Ross  <C  Deweese,  for 
appellant.     Wolcott  &  FaZ/s, for  appellees. 

Rbbu,  J.,  {after  stating  tbe  facts.)  Two 
questions  are  presented  for  determination  : 
First.  Does  the  complaint  state  factssuffl- 
cient  to  constitute  a  cause  of  action.  Sec- 
ond. Was  the  suit  barred  by  the  statute 
of  limitations?  Preliminary  to  the  discus- 
sion of  either  question  it  appears  neces- 
sary to  determine  thecharacter  of  the  suit. 
Appellant  at  the  outset  declares  It  to  be 
one  brought  under  chapter  22,  Code  1887, 
of  "Actions  to  Quiet  Title,"  and  the  brief 
and  argument  are  based  upon  that  sup- 
position. .Appellees  regard  it  as  a  suit  to 
rescind  a  contract  because  of  fraud  in  ob- 
taining the  title.  By  section  255  of  the 
Civil  Code  it  is  provided:  ".-Vn  action  may 
be  brought  by  any  person  in  possession  by 
himself  or  his  tenant  of  real  property 
against  any  person  who  claims  an  estate 
therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  estate,  or 
Interest."  The  possession  of  real  proper- 
ty is  in  all  cases  supposed  to  follow  a  con- 
veyance of  the  legal  title  unless  retained 
for  a  given  time  by  contract  of  the  par- 
ties. There  does  not  appear,  in  this  case, 
to  have  been  any  contract.  What  the 
character  .'if  the  possession  was  is  not  dis- 
closed. Had  the  property  been  improved, 
it  would  probably  have  been  so  stated, 
and  the  same  had  it  been  in  uny  way  ac- 
tually occupied  by  appellant.  If  vacant, 
constructive  possession  passed  to  the 
grantee  by  the  conveyance.  We  do  not 
think  cases  ofthlskind  were  contemplated 
by  the  legislature,  or  come  within  the  pur- 
view of  tbe  statute.    To  maintain  an  ac- 


tion, the  possession  must  be  based  npon 
some  title,  and  asserted  upon  some  legal 
right  to  the  possession.  A  wrongful  pos- 
session, illegally  retained  by  the  grantor 
of  real  property  to  which  he  has  conveyed 
tbe  fee,  cannot  be  regarded  as  tbe  posses- 
sion intended  by  the  Code,  nor  can  the 
grantor,  after  conveying  the  legal  title, 
successfully  claim  that  such  title  is  ad- 
verse. The  poasessidn  may  be  adverse, 
but  the  title  Is  In  privity.  The  title  of  the 
grantee,  so  far  as  appears,  was  tbe  only 
legal  title.  What  legal  title  the  grantor 
had  passed  by  his  own  conveyance,  and 
could  not  be  regarded  as  adverse.  After 
the  conveyance,  the  grantor  was  without 
title  of  any  kind  whatsoever,  and  a  naked, 
wrongful  possession  was  not  sufBcient.  A 
title  or  claim  of  title,  to  be  considered  ad- 
verse, must  bederived  through  some  other 
source,  or  collaterally  from  the  grantor; 
not  directly,  and  where  the  conveyance  is 
of  the  fee.  It  follows  that,  in  our  view, 
the  character  of  the  action  is  mlRconcei  ved 
by  the  appellant,  and  that,  by  the  allega- 
tions of  the  complaint  and  the  relief  asked, 
it  can  only  be  regarded  as  a  suit  tocompel 
the  rescission  of  the  conveyance  on  tbe 
ground  of  fraud  in  obtaining  It,  or  for 
want  of  consideration.  Viewing  the  case 
in  this  light,  were  the  aliegatioaa  in  the 
complaint  sufficient  to  warrant  a  coart  of 
equity  to  decree  the  cancellation  of  the 
deeds  and  reconveyance?  Prior  to  the 
arrival  of  the  goods  In  Denver,  tbe  gran- 
torcould  only  rely  upon  the  inventory  and 
the  representations  of  Pogue.  After  their 
arrival,  he  had  tbe  opportunity,  and  it 
became  his  duty,  to  either  disprovecr  ver- 
if.v  their  correctness.  Whether  be  did  or 
did  not  is  not  stated.  It  is  not  shown  at 
what  date  the  goods  arrived,  but  prob- 
ably in  the  early  part  of  September,  and  it 
is  stated:  "The  same  were  delivered  to 
the  plaintiff  in  consideration  of  tbe  con- 
veyance aforesaid."  The  delivery,  of  ne- 
cessity,involvesan  acceptance;  and  the  ac- 
ceptance is  clearly  inferable  from  the  facts 
stated,  for  on  October  lltb,  when  he  al- 
leges the  discovery  of  the  fraud,  they  were 
in  plaintiff's  possession,  and  be  offered  to 
return  them,  and  demanded  a  reconvey- 
ance of  tbe  land,  and  the  legal  inference 
must  be  that  he  had  been  in  such  posses- 
sion from  the  time  of  the  arrival  and  de- 
livery. From  the  time  of  the  conveyance 
un  til  the  arrival  of  thegoods,  plaintlBconld 
rely  upon,  and  defendants  were  responsible 
for,  the  representations  made;  then,  witli 
the  opportunity  for  examination  and  veri- 
fication, the  transaction  ceased  to  rest  up- 
on the  representations,  and  the  maxim  ca- 
veat emptor  applies.  By  an  unqualified 
and  unrouditlonal  acceptance  he  was  es- 
tofipeil  to  deny  the  correctness  of  the  rep- 
resentations. In  2  Add.  Cnnt.  *995,  It  is 
said :  "  If  the  defect  is  patent  and  can 
readily  be  discovered  by  proper  examina- 
tion at  hand,  there  is  no  fraudulent  con- 
cealment."  It  is  alleged  that  some  time 
after  the  delivery  and  acceptance  an  offer 
to  return  the  goods  and  demand  for  the 
reconveyance  of  the  property  was  made 
and  refused.  In  order  to  rescind.  partie.s 
must  be  placed  In  statu  quo.  Without 
such  result  there  can  be  no  rescission  ex- 
cept by  mutual  consent.    This  principle  is 
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8o  universal  that  no  authorities  are  Deed> 
ed  Id  its  support.  No  rale  of  equity  Is 
more  fundamental  than  that  a  party  must 
do,  or  offer  to  do,  equity  to  entitle  him  to 
equitable  relief.  It  is  not  shown  what  be- 
came of  the  goods.  The  last  we  hear  of 
them  was  on  October  11,  1883,  nearly  f"nr 
years  before  the  institution  of  the  suit. 
They  were  then  in  possession  of  the  plain- 
tiff. There  is  no  Bbowiug  of  what  became 
of  them,  no  offer  In  the  complaint  to  re- 
turn, nor  account  for  the  procet'ds.  For 
ail  that  appears,  plaintiff  was  demanding 
a  reconveyance  while  retaining  the  consid- 
eration he  bad  received  for  the  property, 
with  no  offer  to  return  Ic.  The  court  was 
juHtihed  in  sustaining  thH  demurrer  on  the 
gcnerni  ground  that  thecomplaintdid  not 
state  facts  sufficient  to  constitute  a  cause 
of  action. 

Section  2174.  p.  672,  Gen.  St..  Is:  "Bills 
for  relief  on  the  ground  of  fraud  shall  be 
filed  within  three  years  after  the  discovery 
by  the  aggrieved  party  of  the  facts  consti- 
tuting such  fraud,  and  not  afterwards." 
Comments  upon  and  construction  of  the 
statute  are  unnecessary.  We  have  shown 
that,  in  our  view  of  it,  it  was  clearly  a  bill 
for  relief  on  the  ground  of  fraud,  and  such 
conclusion  is  plainly  established  bysevernl 
unmistnl<able  allegations.  It  is  said  "  that 
all  the  representations  so  made  by  the  de- 
fendant Pogue  regarding  said  goods  were 
falseand  fraudulent,  and  were  known  to  be 
such  at  tlie  time  they  were  made  by  said 
defendant;  •  •  •  and  that  said  rep- 
resentations were  made  for  the  purpose 
of  obtaining  possession  of  said  premises 
without  paying  a  valuable  consideration 
therefor. "  Languagecould  hardly  be  more 
explicit  to  characterize  the  nature  o.  the 
suit.  It  also  appears  upon  the  face  of  the 
complaint  that  the  fraud  was  discovered 
October  11,  18S3.  Suit  was  instituted 
July  27,  1S87, — three  years  nine  months 
and  a  half  afterwards.  The  suit  was 
barred  by  the  statute  of  limitations.  Pipe 
V.  Smith,  5  Colo.  146,  is  directly  in  point, 
and  conclusive  of  the  question, not  only  of 
the  statutory  bar,  but  that  it  may  be 
raised  by  demurrer  when  it  appears  upon 
the  face  of  the  bill.  See,  also,  Bradbury 
V.  Davis.  5  Colo.  265;  Bohni  v.  Bohm,  9 
Colo.  100,  10  Pac.  Rep.  790;  Sublette  v. 
Tinney,  9  Cal.  424;  Curpentier  v.  City  of 
Oakland,  30  Cal.  439.  The  judgment  sus- 
taining the  demurrer  must  be  afiSrmed. 
2  C0I0.A.  96  

Rhoaob  et  hI.  v.  Gatlin. 
(Cowrt  of  AppeaU  of  Colorado.   April  35, 1893.) 

Jt^BiDisos — Demurrer — Rbplevis — ^Pbactick. 

1.  A  demurrer  cannot  be  filed  to  an  answer 
after  the  expiration  of  the  time  therefor  fixed  by 
statute,  and  after  a  motion  by  defendant  for 
Judgment  on  the  pleadings. 

2.  Where  cattle  coverad  by  a  chattel  mort- 
gage are  replevied  by  the  mortgagee  from  the 
mortgagor  and  sold,  defendant  may  recover  in 
the  replevin  case  the  amount  received  for  the 
cattle  In  excess  of  the  debt. 

Appeal  from  district  court.  Las  Animaa 
county;  J.  C.  Ocntrr.  Judge. 

Beplevin  by  Abram  Rhonda  and  others 
against  L.  H.  Oatlin.  Defendant  had 
Judgment,  and  plaintiffs  appeal.  Af- 
firmed. 


Joba  &  SicKeouftb,  for  appellants. 

Richmond,  Pi  J.  It  appears  from  the 
record  in  this  case  that  on  the  1st  of 
March,  1888,  the  defendant  executed  a 
chattel  mortgage  upon  126  head  of  cattle, 
to  secure  the  payment  of  a  certain  prom- 
issory note  for  the  sum  of  $205;  that,  said 
note  having  matured,  plaintiffs,  failing  to 
obtain  possession  of  the  cattle  upon  de- 
mand, instituted  a  suit  in  replevin,  alleg- 
ing special  property  in  the  cattle.  Defend- 
ant answered,  and  among  various  de- 
fenses set  up  that  by  virtue  of  the  writ  of 
replevin  the  defendant  secured  the  posses- 
sion of  the  cattle,  and  thereafter,  for  some 
reason  which  Is  unquestioned,  and  before 
the  period  of  time  for  answer  liad  expired, 
plaintiffs  caused  the  property  to  be  sold, 
realizing  the  sum  of  $660;  that  the  plain- 
tiOu,  though  repeatedly  requested  by  de- 
fendant to  apply  the  sum  of  money  so  re- 
ceived by  them  for  the  sale  of  the  cattle  to 
the  payment  of  the  note,  and  to  render  up 
to  defendant  the  surpiusdue  to  defendant, 
have  declined;  wherefore  defendant  de- 
mands judgment  against  plaintitfa  for  the 
Bamof9401.  To  this  defense  no  answer 
wns  made,  nor  demurrer  or  motion  to 
strike  out  interposed,  within  the  period  of 
time  fixed  liy  the  statute.  Defendant  filed 
a  motion  forjudgment  upon  the  pleadings. 
After  the  niiug  of  said  motion,  plaintiffs 
interposed  a  demurrer.  The  court  there- 
upon proceeded  to  pass  upon  the  contro- 
vers.v  between  the  parties  as  set  forth  in 
the  pleadings.  Before  the  entry  of  tne  de- 
cree the  defendant  conceded  that  the  plain- 
tiffs were  entitled  to  a  judgment  against 
the  defendant  for  the  poascHslon  of  the 
property  described  in  the  complaint.  The 
finding  uf  the  court  was  that  at  the  com- 
mencement of  the  action  the  plaintiffs 
were  entitled  to  the  posseesion  of  the 
goods  and  chattels  described  in  the  com- 
plaint; that  the  plaintiffs  recover  from 
the  defendant  their  costs  expended  for  the 
recovery  of  the  possession ;  that  defend- 
ant recover  from  plaintiBs  the  sum  of  f  401, 
and  interest  therecm  from  the  28th  day  of 
January.  1889,  at  the  rate  of  10  percent, 
per  aunum,  with  costs  expended,  to  be 
taxed,  and  that  he  have  execution  there- 
tor;  that  there  be  credited  upon  the  exe- 
cution the  amount  of  costs  actually  paid 
by  plaintiffs  prior  to  the  issuance  thereof; 
that  from  the  proceeds  of  the  sum  actual- 
ly collected  in  paymentand  satisfaction  of 
the  execution  there  shall  be  paid  all  costs 
then  remaining  due  and  unpaid  to  the  offi- 
cers of  the  court,  and  the  balance  remain- 
ing in  the  hands  of  the  sheriff  shall  be  paid 
to  defendant;  that  the  note  and  chattel 
mortgage  be  canceled.  To  the  rendering 
and  giving  of  this  Judgment  plaintitts  du- 
ly excepted,  and  prayed  an  appeal. 

It  is  Insisted  that  the  court  erred  in  ren- 
dering judgment  upon  the  pleadings,  be- 
cause a  demurrer  was  then  pending  to  the 
defendant's  answer;  and  that  the  answer 
1b  in  the  nature  of  a  counterclaim  for  a 
snm  of  money  that  accrued  after  the  com- 
mencement of  the  action.  The  contention 
of  appellants  is  not  supported  b.v  reason 
or  authorit.r.  The  filing  of  the  demurrer 
after  the  Interposition  of  motion  for  judg- 
ment upon  the  pleadings,  and  after  the  ex- 
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plratlon  of  the  time  fixed  by  the  statute 
for  answer,  demurrer,  or  motion,  was 
without  the  consent  of  the  court,  and  was 
without  authority  In  law.  Uuder  the 
state  of  the  pleadings  no  default  was  nec- 
eRsary.  Thednfendant  had  answered, and 
set  up  a  demand  against  the  plaintiffs, 
which  demand  the  defendant  bad  neglect- 
ed to  defend  against,  and  the  court  was 
under  no  obllgratlon  to  pass  npon  the  de- 
murrer which  had  been  so  filed.  The  an- 
swer distinctly  sets  up  facts  which  stand 
uneontroverted.  to  the  effect  that  the  note 
has  been  satisfied;  that  the  mortgage 
should  be  canceled;  and  that  out  of  the 
sale  of  the  property  so  taken  by  the  plain- 
tiffs they  are  entitled  to  the  sum  of  fJOl. 
Uur  conclusion  Is  that  the  action  of  the 
court  was  warranted  by  the  condition  of 
the  pleadings,  and  is  fully  supported  by 
the  authorities.  To  remand  this  cause 
and  compel  the  defendant  to  Institute  suit 
for  vbe  purpose  of  recovering  the  excess  ol 
money  realized  by  the  sale  of  the  cattle  Is, 
Id  our  judgment,  unnecessary.  We  are 
nnnble  to  find  any  error  in  the  record 
which  warrants  us  In  disturbing  the  judg- 
ment of  the  court  below. 
The  judgmeut  must  be  atlirmed. 

2  C0I0.A.  112  

Leb  v.  Justice  Mi.v.  Co.  et  ah 
(Court  of  Appeals  of  Colorado.    April  25, 1892.) 

MixiNQ  Claim  — Location  bt  Aliek — Tramsver 
TO  Citizen— Effect — Advebsb  C'.aims— EcjuiTr 
Jduisdiction. 

1.  Where  •  mining  claim  was  cated  by  an 
alien,  conveyed  by  him  to  L.,  auother  alien,  who 
subsequently  conveyed  to  R.,  a  citizen,  solely  for 
the  purpose  of  acquiring  title  in  Li.'s  interest, 
and  R.  afterwards  conveyed  to  a  trustee,  who 
traosferred  the  same  to  a  mining  company,  the 
Steele  of  which  was  principally  owned  by  L., 
the  location  being  Invalid,  such  trustee  and  min- 
ing company  took  no  title  as  against  plaintiff, 
who  made  a  bona  ^de  location  ol  a  conilicting 
claim,  prior  to  the  trustee's  transfer,  and  the 
government  officials  were  not  authorized  to  issue 
a  certificate  of  purchase  or  a  patent  on  such  in- 
valid location. 

2.  Plaintiff,  in  such  case,  may  maintain  an 
equitable  action  against  the  parties  holding  un- 
der such  invalid  location  for  the  purpose  of  de- 
termining his  title  under  the  state  and  federal 
statutes,  notwithstanding  the  fact  that  the  re- 
ceiver's receipt  has  been  issued  to  R.,  who  has 
transferred  any  title  thus  acquired  to  the  mining 
company. 

Appeal  from  district  court,  Pitkin  coun- 
ty; Thomas  A.  Rucker,  Judge. 

Action  by  Abe  Lee  against  the  Justice 
Mining  Company  and  others.  Judgment 
for  defendants.  Plaintiff  appeals.  Re- 
versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Richmond,  P.  J. : 

Complainant  alleges  that  he  is  a  citizen 
of  the  United  States,  and  over  the  age  of 
21  years.  That  on  the  20th  day  of  May, 
18S7,  he  entered  upon  the  unoccupied  and 
unappropriated  public  mineral  domain  of 
the  United  Statics,  and  at  the  said  unoccu- 
pied point  of  his  entry  sunk  a  shaft  to  the 
depth  of  more  than  10  feet  below  the  low- 
est part  of  the  rira  thereof,  and  therein 
and  thereby  discovered  and  disclosed  a 
well-defined  body  of  mineral  bearing  rock 
In  place,  containing  silver  and  other  pre- 
cious  metals.     That   at  said  shaft  and 


said  point  of  discovery  he  posted  a  stake, 
on  which  was  plnced  a  plain  sign  and  no- 
tice, containing  the  name  of  the  lode,  to- 
wit,  "The  Aftermath,"  the  name  of  the 
locator,  and  the  date  of  the  discovery,  the 
number  of  feet  claimed  on  each  side  of  the 
center  of  the  discovery  shaft;  and  staked 
the  said  claim  at  the  comers  and  at  the 
center  of  the  said  line  with  stakes  marked 
and  hewn  on  the  sides  in  towards  said 
claim,  and  In  all  other  respects  complied 
with  the  state  and  federal  statutes  rela- 
tive to  the  location  of  mining  claims;  and 
thereupon  caused  to  be  made  out  a  loca- 
tion certificate,  containing  all  of  the  sev- 
eral matters  aforesaid,  together  with  a 
description  of  said  claim.  That  the  Jus- 
tice mining  claim  was  located  on  the  8th 
day  of  October,  1885,  by  one  Edwin  Uoust, 
and  that  at  the  time  of  said  location  the 
said  Doust  was  an  alien,  and  bad  never 
heretofore  or  yet  declared  his  inteutiun  to 
become  a  cltlien  of  the  United  States. 
That  tlie  said  claim  so  located  by  the  said 
Doust  covers  a  part  end  portion  of,  and 
conflicts  with,  the  claim  located  by  plain- 
tiff, and  called  the  "Aftermath  Lode  Min- 
ing Claim,"  for  the  entire  width  iit  the 
said  Aftermath  lode,  to  wit,  iino  feet,  and 
for  a  distance  in  length  of  upwards  of  &&0 
feet.  That  after  the  said  location,  the 
said  Edwin  Doust,  as  plalntill  Is  informed 
and  believes,  and  so  charges  the  facts  to 
be,  made  a  contract  with  one  wiiiiam 
Lawson,  on  the  13tb  day  of  October,  A. 
D.  1885,  to  sell  and  transfer  the  said  claim 
to  said  William  Lawson.  That  on  the 
said  day  he  made,  executed,  and  deliv- 
ered to  John  W.  Richards,  one  of  the  de- 
fendants herein,  a  deed  transferring  ail 
his  right,  title,  and  interest  in  and  to 
said  premises  to  the  said  Richards.  That 
said  transfei  was  utterly  and  entirely 
without  consideration,  harlng  nu  express 
consideration  except  the  sum  of  one  dol- 
lar, and  was  made  solely  and  simply  that 
the  title  might  pass  to  a  citizen  of  the 
United  States  for  the  purpose  of  procuring 
a  title  to  the  claim  from  the  government. 
That,  concurrently  with  the  said  deed  to 
the  said  Richards,  and  In  execution  of  the 
agreement  to  transfer  the  title  by  Law- 
son,  the  said  Richards  executed  a  title 
bond  tc  the  said  Lawson,  wherein  and 
whereby  be  agreed  to  convey  tosald  Law- 
son  the  said  Justice  mining  claim,  with 
other  properties,  for  oortain  considera- 
tions thereiu  named  fhat  at  the  time 
of  the  trausler  by  sala  Lawson,  ami  the 
making  of  said  agreement,  the  said  Law- 
son  was  and  is  now  an  alien,  and  has 
never  declared  his  Intention  to  become  a 
citizen  of  th^  United  States.  That,  nut- 
withstanding  the  fact  that  the  said  prop- 
erty was  apparently  by  said  deed  con- 
veyed to  said  Richards,  the  said  Klchard.s 
held  the  same  for  the  sole  use  and  benefit 
of  said  Lawson,  agreeing  to  hold  title  to 
said  claim  until  after  the  procurement  of 
the  government  title  to  said  pr<:perty, 
whereupon  he  was  to  transfer  the  same  to 
Lawson,  or  to  whomsoevpr  he  might 
direct.  And  that,  while  the  said  property 
thus  stood  in  the  name  of  John  W.  Rich- 
ards, he  made  application  for  patent  from 
the  United  States,  and  on  or  about  the 
20th  day  of  February,  1886,  be  commenced 
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hl8  adverttBemeDt  therefor,  vhlch  said 
appltcatton  was  cornpleted  on  April  23, 
1886.  That  the  title,  bu  far  as  the  records 
are  concerned,  and  80  far  as  the  public  in 
concerned,  ntood  In  the  name  uf  the  said 
Richards  from  the  time  of  the  transfer  to 
him  by  said  Douat  until  the  llth  day  of 
Jone,  1887,  at  which  time  there  was  re- 
curded  a  deed  from  said  Richards  to 
Joseph  Base  as  trtisteefor  the  Justice  Min- 
ing Company.  That  the  said  Joseph  Kuse 
had  not  the  sligh test  interest  in  the  said 
property,  but  was  simply  invested  with 
a  naked  legal  trust,  hoUllns:  the  title  thus 
conveyed  under  an  obligation  to  transfer 
]t  to  the  said  mining  company  in  pursu- 
ance of  the  scheme  heretofore  and  here- 
inafter stated.  That  the  said  deed  to 
said  Joseph  Ruse  hears  date  April  30, 1886, 
and  was  never  filed  for  record  or  recorded 
until  June  11,  1887,  and  was  executed  for 
the  express  and  nominal  consideration  of 
one  dollar.  That  a  receiver's  receipt  was 
issued  to  John  W.  Richards  on  the  14tb 
day  of  June,  1887,  and  duly  filed  in  the  re- 
corder's ofBce  June  17,  1887.  That  the 
Justice  Mining  Company  was  organized 
and  became  incorporated  on  the  36th  day 
of  April,  1886,  with  a  nominal  capital  of 
$100,000.  That  the  share  division  was  10,- 
000  shares.  That  the  corporation  was 
organized  concurrently  with  the  execu- 
tion of  said  deed  to  said  Joseph  Ruse  as 
trustee,  and  that  the  said  deed  was  exe- 
cuted upon  the  express  understanding  and 
agreement  by  and  between  said  Ruse  and 
said  Richards  and  said  Lawsou  that  the 
said  Richards  should  hold  title  to  said 
property  until  such  time  as  the  govern- 
ment title  thereto  should  be  acquired; 
and  that  the  deed  should  remain  in  escrow 
with  said  Ruse,  to  be  transferred  to  the 
company  when  the  title  should  be  ob- 
tained; and  that,  when  the  title  should 
be  procured,  then  the  title  should  be  con- 
Teyed  to  the  Justice  Mining  Company, 
which  company  should  transfer  to  said 
LawBon  his  proportionate  sbarehold  in- 
terest in  the  said  corporation.  That  the 
organization  of  said  corporation,  as  well 
as  the  transfer  of  title  to  said  Richards 
and  Ruse,  was  a  part  and  parcel  of  the 
scheme  to  obtain  the  title  from  the  gov- 
ernment, which  should  not  be  open  to 
qoestion,  for  the  reason  that  the  title  was 
in  a  citizen  of  the  United  States,  and  not 
an  alien.  That  of  all  the  several  acts  and 
facts  aforesaid  the  plaintiff  was  nut  ad- 
vised until  after  the  application  for  pat- 
ent had  been  made,  and  until  the  time  of 
the  issuing  of  the  receiver's  receipt  from 
the  government.  That  Immediately  upon 
the  procurement  of  the  government  title 
as  aforesaid,  and  the  transfer  of  the  said 
title  from  the  said  Ruse  to  the  said  com- 
pany, the  company  Issued  Its  shares  uf 
Btoclc  of  the  nominal  value  of  $56,000,  and 
5,600  in  number,  and  delivered  the  same 
to  William  Lawsou  as  the  consideration 
of  the  transfer  of  the  title  of  the  said  Jus- 
tice Mining  Company  to  said  corporation. 
That  upon  the  organization  of  said  com- 
pany various  and  sundry  other  properties 
wore  conveyed  to  it,  together  with  said 
claim.  That  prior  to  the  time  of  the 
transfer  of  said  property  by  the  said  trus- 
tee to  said  corporation,  and  while  the  title 


still  remained  In  said  fraudulent  grantees, 
Richards  and  Ruse,  the  plaintiff's  title 
had  already  become  vested  by  reason  of 
bis  location  of  the  Aftermath  lode  mining 
claim,  and  by  reason  of  the  absolute  inva- 
lidity and  nullity  of  the  title  of  said  Law 
son  and  Doust  to  the  said  Justice  mining 
claim.  That  the  said  receiver's  receipt  so 
issued  is  a  cloud  upon  the  title  of  plaintiff 
to  the  Aftermath  lode  mining  claim,  and 
that  it  Is  impossible  for  plaintiff  to  bring 
an  action  in  ejectment  for  the  purpose  of 
determining  the  title  of  the  said  company 
to  said  claim,  because  uf  the  fact  that  in 
an  action  in  ejectment  tbecompany  would 
set  up  the  pusBession  of  the  legal  title  ac- 
quired from  the  government  in  bar  of  any 
action  which  plaintiff  might  bring  to  de- 
termine his  right  to  the  Aftermiith  lode 
mining  claim,  in  so  far  as  it  conflicts  with 
the  said  Justice  mining  claim.  That  said 
property  is  valuable  only  for  the  mineral 
which  it  contains.  That  the  Justice  Min- 
ing Company  is  without  any  property  or 
means  whatsoever  save  the  mining  claims 
which  it  holds,  which  decrease  In  value  as 
fast  as  the  mineral  is  talcen  and  removed 
therefrom.  That  Lawson  is  absolutely  in- 
solvent, and  threatens  to  sell  and  dispose 
ofhis  shares;  and  that  plaintiff  has  filed  in 
the  United  States  land  oflBce  his  petition 
In  the  form  of  a  protest,  asking  tlie  with- 
holding of  the  patent  to  the  Justice 
lode  until  such  time  as  this  suit  may 
be  heard  and  determined.  Tu  this  com- 
plaint a  demurrer  was  interposed — First, 
because  the  action  should  be  an  action 
of  ejectment,  and  not  an  action  in  the 
nature  of  a  bill  to  quiet  title;  second, 
because  the  United  States  alone  can  take 
advantage  of  the  alleged  fraud;  third,  be- 
cause no  fraud  or  violation  of  the  law  is 
alleged  in  the  complaint  either  against 
the  defendants  or  the  United  States; 
/burf/],  because  the  allegations  of  the  al- 
leged fraud  can  be  pleaded  in  an  action  of 
ejectment  against  alleged  bar  of  receiver's 
receipt;  Sfth,  because  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action;  sixth,  because  the  court 
has  no  jurisdiction  uf  the  sutHect-matter 
of  the  case.  The  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  elected 
tu  stand  by  the  complaint,  and  prayed  an 
appeal  to  the  supreme  court  of  the  state 
of  Colorado,  which  was  duly  perfected, 
and  the  cause  thereafter  transferred  under 
the  statute  to  this  court 

C.  R.  Bell  and  ./.  R.  Blssell,  for  appel- 
lant. Wilson  A  Stiwson,  A.  W.  Rucker, 
and  Tttcomh  &  Ewtng,  for  appellees. 

Richmond,  P.  J.,  (after  stating  the  tbcts.) 
From  the  foregoing  it  will  be  observed 
that  two  questions  are  presented  for  our 
consitleratlon  :  (11  Is  the  action  a  proper 
one?  Can  the  plaintiff  Institute  an  equi- 
table action  for  the  purpose  of  determin- 
ing his  title  under  the  state  and  federal 
statutes  to  a  mining  claim,  notwith- 
standing the  fact  that  the  receiver's  re- 
ceipt has  been  issued  to  one  of  the  defend- 
ants, who  has  transferred  the  title  thus 
acquired  to  the  Justice  Mining  Company? 
(2)  Can  an  alien  acquire  such  an  interest 
in  a  mining  claim  by  location  as  can  be 
transferred  to    one  or   more  parties    by 


Digitized  by 


Google 


1022 


PACIFIC  EEPOBTEB,  Vol.  29. 


(Cc^o. 


various  conveyances,  anrl  through  such 
claim  so  transferred  can  title  be  obtained 
from  the  Kovernn)ent  of  the  United  States 
aKainst  which  plaintiff  cannot  aRRert  a 
prior  acquired  legal  right?  By  the  de- 
murrer it  is  admitted  that  the  plaintiff  is 
a  citizen  of  the  United  States.  That  on 
the  20th  day  of  May,  1887,  he  entered  upon 
and  located  the  Aftermath  mining  claim, 
which  was  then  unoccupied  and  unap- 
propriated public  miuernl  domain ;  that 
be  discovered  and  disclosed  in  said  claim 
a  well-defined  body  of  mineral  bearing 
rock  in  place,  containing  silver  and  pre- 
cious metals:  that  be  properly  compiled 
with  the  state  and  United  States  laws  in 
locating  the  claim;  that  Edwin  Doust 
located  his  claim  in  October,  1S85.  That 
at  the  time  of  said  location,  and  up  to  the 
time  of  filing  the  complaint  in  this  action, 
he  was  an  alien.  That  the  claim  located 
by  Doust  conflicts  with  the  Aftermath 
lode  to  the  extent  of  300  feet  in  width  and 
upwards  of  500  feet  In  length ;  that  Doust 
entered  Into  a  contract  to  sell  to  Lawson, 
and  on  the  13th  of  October  executed  a 
deed  to  John  W.  Richards,  without  con- 
sideration, solely  for  the  purpose  of  hav- 
ing Richards  procure  thetitle  to  theciaira, 
he  being  a  citizen  of  tlie  United  States; 
that  Richards  executed  a  title  bond  to 
Lawson,  who  was  an  alien;  that  while 
the  property  stood  in  the  name  of  Rich- 
ards he  made  his  application  for  a  patent, 
and  subsequently  acquired  a  receiver's 
receipt,  and  thereafter  transferred  his  right 
to  .Joseph  Rnse,  as  trustee  for  the  Justice 
Mining  Company;  that  Ruse  thereafter 
transferred  to  the  company,  and  received 
in  consideration  shares  of  stock  of  the 
nominal  value  of  956,000;  that  prior  to 
the  time  of  the  transfer  by  the  trustee  to 
the  company  plaintiff's  title  had  become 
vested  by  reason  of  his  location  of  the 
Aftermath  lode  mining  claim,  and  by  rea- 
son of  the  Invalidity  of  title  in  Doust  or 
Lawson;  that  the  mining  company  Is 
without  means  to  satisfy  a  judgment  for 
damages,  and  that  Lawson  is  equally  Id- 
solvent.  To  recapitulate,  the  foregoing 
amounts  simply  to  this:  That  whatever 
title  the  Justice  Mining  Company  has  to 
the  land  in  controversy  has  been  acquired 
through  the  location  of  an  alien,  and  con- 
veyance by  him  to  an  alien,  and  a  subse- 
quent conveyance  to  a  citizen  of  the 
United  States,  solely  for  the  purpose  of 
acquiring  title,  and  who  conveyed  to 
Rase,  to  hold  as  trustee  for  the  com- 
pany, who  thereafter  conveyed,  by  direc- 
tion of  the  alien,  to  the  Justice  Mining 
Company. 

For  personal  convenience  we  deem  it 
proper  to  consider  the  second  issue  first; 
and  this  presents  the  question  of  an  alien's 
right  to  acquire  such  an  interest  as  can  be 
sold  and  upon  which  a  subsequent  title 
can  be  predicated.  In  tlie  Case  of  liussey, 
Sickels  .Min.  Dec.  92,  Delano,  secretary  of 
the  interior  department,  uses  this  lan- 
guage: "An  assignor  can  transfer  uo 
greater  interest  to  his  assignee  than  he 
himself  possesses.  While  he  is  unnatural- 
ized he  has  no  right  to  locate  a  mine. 
If  he  does  so,  and  disiioses  of  it  before 
naturalization,  a  subsequent  naturaliza- 
tion would  not,  in  my  opinion,  save  his 


location.  If,  therefore.  It  appeared  in  this 
case  that  the  original  locators  were  not 
citizens,  or  liad  not  declared  their  inten- 
tion to  become  such,  at  the  time  their 
location  was  made,  and  that  they  had 
not  become  citizens  when  they  transferred 
the  mine,  I  should  have  uo  hesitation  in 
holding  that  the  transfer  was  invalid, and 
the  cialui  of  theapplicants  was  not  good. " 
In  the  case  of  Golden  Fleece,  etc.,  Min.  Co.  v. 
Cable,  etc., Min. Co.,  12  Nev.312,it  was  held 
that  "an  alien,  who  has  never  declared 
his  Intention  to  become  a  citizen,  is  not  a 
qualified  locator  of  mining  ground,  and 
be  cannot  bold  a  mining  claim,  either  b^ 
actual  possession  or  by  location  against 
one  who  connects  himself  with  the  gov- 
ernment title  by  compliance  with  the  rain- 
ing law."  In  North  Noonday  Mlu.  Co.  v. 
Orient  Min.  Co.,  1  Fed.  Reu.  522,  it  was 
held  that  "under  the  act  of  congress  of 
May  10, 1872,  relating  to  the  public  mineral 
lands,  none  but  citizens  of  tlie  United 
States,  and  those  who  have  declared  their 
intention  to  become  such,  can  acquire  any 
right  to  such  lands  by  location."  In 
Tibbitts  v.  Ah  Tong,  4  Mont.  536,  2  Pac. 
Rep.  759,  the  supreme  court  of  Montana 
held,  in  an  opinion  delivered  oy  Wade,  C. 
.1.,  "thattherighttolocnteand  therightto 
possess  a  mining  claim  go  together.  They 
are  part  of  tbesamegrant,  and  neither  can 
exist  without  the  other.  If,  therefore,  the 
grant  by  assignment  or  conveyance  falls 
upon  an  alien, incapable  of  making  a  luca- 
tion,  his  possession  Is  of  no  consequence, 
the  po.ssession  being  transferred  to  one 
who,  under  thestatutes,  is  incapable  of  t>e- 
comiiig  a  purchaser  from  the  government. 
Such  possession,  being  part  and  parcel  of 
the  purchase,  is  illegal,  and  is  equivalent 
to  an  abandonmeut,  and  opens  theground 
to  location  and  possession  by  any  quali- 
fied person.  The  alien  cannot  become  the 
government's  grantee,  and  cannot  become 
so  in  a  roundabout  way,  by  being  the 
grantee  of  tiiegovernment'sgrantee.  "  The 
lost-cited  case  is  somewhat  analogous  to 
the  case  at  bar.  Here  the  location  was 
made  by  an  alien,  who  transferred  to  an 
alien,  and  by  the  last  a  transfer  was  made 
to  a  citizen,  who  acquired  the  title  from 
thegovernmpnt.and  through  these  various 
conveyances  the  title  ultimately  becametbe 
property  of  the  Justice  Mining  Company; 
but  nevertheless  the  original  locator, 
Doust,  retained  an  interest.  Allof  theindi- 
viduals,  as  appears  by  thecomplaint,  were 
interested  in  the  scheme  to  acquire  the 
title  to  the  land  which  the  plaintiff  herein 
had  located  as  a  citizen  of  the  United 
States,  and  in  locating  had  fully  complied 
with  all  the  provisionsol  the  miningiaws. 
Before  the  title  had  passed  to  the  Justice 
Mining  Company  from  Ruse,  as  trustee, 
his  claim  had  intervened,  against  which 
the  Justice  Mining  Company  as.ierts  no 
right  or  claim,  nor  does  It  attempt,  so  far 
as  the  present  proceeding  Is  concerned,  to 
attack  his  bona  tides  and  his  location. 
In  the  case  of  Bohanon  v.  Howe,  17  Pac. 
Rep.  5S3,  the  supreme  court  of  Idaho  held 
that  **  under  the  act  of  congress  of  May  10. 
1872,  only  citizens  of  the  United  States,  and 
persons  who  have  declared  their  intention 
to  become  such,  can  acquire  any  right  of 
possession,  by  location  or  otherwise,  of 
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mineral  lands  on  the  public  domain."  In 
Lee  Doon  v.  Tesh,  (Oul  )  8  Pac.  Rep.  621, 
tbia  doctrine ia announced:  "Pf^raonu  who 
are  not  cltizena  of  the  United  Statea,  or 
have  not  declared  their  intention  to  be- 
come aocb,  cannot  acquire  any  vested 
right  to  the  puaaeaalon  ol  a  mlnintc  claim 
on  United  Statea  public  Innda."  Territory 
V.  Lee,  2  Mont.  124.  In  my  researcbea  I 
have  been  unable  to  find  any  authority 
'Which  conflicta  with  the  K<)neral  doctrine 
thus  announced,  that  an  alien,  unnatural- 
ized, and  who  has  not  declared  his  intention 
to  become  a  citizen  of  the  United  States, 
ran  acquire  no  right  by  location  to  any  of 
the  mineral  lands  uf  the  Uni  ted  Statea.  This 
being  true,  what  Interest,  then,  could  the 
assignee  legally  acquire  and  convey 
through  Richards  toRusft,  as  truateeforthe 
defendant  company?  and  what  tnterpat  so 
acquired  by  the  company  can  it  assert 
against  the  claim  of  the  plaintiff,  who  la 
admitted  to  be  a  citizen  and  a  proper  lo- 
cator, and  who  had  made  a  legal  location 
prior  to  the  title  becoming  so  vested  in 
thecompany  ?  It  seems  to  me  tha  t  to  argue 
that  the  title  thus  acquired  is  valid  and 
legitimate  la,  to  nae  the  language  of  an- 
other, "a  roondabont  way  to  defeat  the 
express  provisions  of  the  law,  "—provisions 
which  every  citizen  of  the  United  States 
will  recognize  aa  eminently  proper  and 
Just;  provisions  which  the  courts  have 
universally  held  to  be  constitutional  and 
legitimate  legislation,  and  which  no  court 
of  equity  ought,  in  the  face  of  proper 
showing,  to  permit  to  be  negatived  by  a 
combination  of  one  who  is  a  citlzeu  and 
two  who  are  not. 

Now,  is  the  action  a  proper  one?  We 
need  not  go  beyond  the  doctrine  laid  down 
by  the  supreme  court  of  the  L'nited  States 
In  cases  cited  by  theappellee.  In  .lohnson 
V.  Towaley,  13  Wall.  80,  Justice  Miller,  in 
delivering  the  opinion  of  the  court,  said : 
"That  the  action  of  the  land  ofilce  In  issu- 
ing u  patent  for  any  ol  the  public  land, 
subject  to  sole  bj'  pre-emption  or  other- 
'wise,  is  conclusive  of  the  legal  title,  must 
be  admitted  under  the  principle  above 
stated,  and  lu  all  courts  and  io  all  forms 
of  Judicial  proceedings,  where  this  title 
muat  control,  either  by  reason  of  the  limit- 
ed powers  of  the  court,  or  the  essential 
character  of  the  proceeding,  no  inquiry 
can  1)6  permitted  into  the  circumstances 
under  which  it  was  obtained.  On  the 
other  hand,  there  has  always  existed  In 
the  courts  of  equity  the  power  in  certain 
classes  of  cases  to  inquire  into  and  correct 
mistakes,  injustice,  and  wrong  in  both  ju- 
dicial and  executive  action,  however  sol- 
emn the  form  which  the  result  of  that  ac- 
tion may  assume,  when  It  invades  private 
rights;  and  by  virtue  of  this  power  the 
final  judgments  of  courts  of  law  havebeen 
annulled  or  modified,  and  patents  and 
other  important  instrumenta  isauiug  from 
the  crown,  or  other  executive  branch  of 
the  government,  have  been  corrected  or 
declared  void,  or  other  relief  granted.  No 
reason  is  perceived  why  the  action  of  the 
land  office  should  constitute  an  exception 
to  this  principle.  In  dealing  with  the  pub- 
lic domain  under  the  system  of  laws  en- 
acted by  congress  for  their  management 
and     sale,   that    tribunal    decides    upon 


private  rights  of  great  value,  and  very 
often,  from  the  nature  of  its  functions, 
thia  la  by  a  proceeding  eaaentially  ex 
parte,  and  peculiarly  liable  to  the  in- 
fluence of  frauds,  false  swearing,  and  mis- 
takes. These  are  nnioug  the  most  an- 
cient and  well-established  grounds  of  the 
special  jurigdictlon  of  courts  of  etiulty  just 
referred  to,  and  the  necessity  and  value  of 
that  jurisdiction  are  nowhere  better  exem- 
plified than  in  its  application  tocasesaris- 
Ing  in  the  land  office."  In  Shepley  v. Cow- 
an, 91  U.  S.  330,  It  was  held  that  "the  offi- 
cers of  the  land  department  are  specially 
designated  by  law  to  receive,  consider, 
and  pass  upon  the  proofs  presented  with 
respect  to  settlements  upon  the  public 
lands,  with  a  view  to  secure  rights  of  pre- 
emption. If  they  err  In  the  construction 
of  the  law  applicable  to  any  case,  or  if 
fraud  is  practiced  upon  them,  or  they 
themselves  arc  chargeable  with  fraudulent 
practices,  their  rulings  may  be  reviewed 
and  annulled  by  the  courts  when  a  contro- 
versy ariaes  between  private  parties,  found- 
ed npon  their  decisions;  but,  for  mere 
errors  of  judgment  upon  the  weight  of 
evidence  in  a  contested  case  before  them 
the  only  remedy  is  by  appeal  from  one 
officer  to  another  of  the  department,  and 
perhaps,  under  special  circumstances,  to 
the  president. "  In  Moore  v.  Robbina,  96 
U.  S.  530.  In  passing  upon  a  similar  ques- 
tion, the  court  say:  "If  they  err  in  the 
construction  of  the  law  applicable  to  any 
case,  or  if  fraud  ia  practiced  upon  tliem, 
or  they  themselves  are  chargeable  with 
fraudnlent  practices,  their  rulings  may  be 
reviewed  and  annulled  by  the  courts  when 
a  controversy  arises  between  private  par- 
ties founded  upon  their  decisions."  In  Steel 
V.  Refining  Co.,  106  U.  S.  447,  1  Sup.  Ct. 
Rep.  389,  Justice  Field,  in  delivering  the 
opinion,  after  pasalng  upon  the  validity 
of  the  patent,  uses  this  language:  "Hntil 
set  aside  or  enjoined,  it  must,  of  course, 
stand  against  a  collateral  attack  with  the 
efficacy  attending  judgments  founded  up- 
on unimpeachable  evidence.  So  with  a 
patent  for  land  of  the  United  States, 
which  is  the  result  of  the  judgment  upon 
the  right  of  the  patentee  by  that  depart- 
ment of  the  government  to  which  the 
alienation  of  the  public  landa  Is  confided, 
the  remedy  of  the  aggrieved  party  must 
be  sought  by  him  In  a  court  of  equity,  if 
he  possess  aucb  an  equitable  right  to  the 
premises  aa  would  give  him  the  title  if  the 
patent  wereout  of  the  way.  If  he  occupy, 
with  respect  to  the  land,  no  such  position 
as  this,  he  can  only  apply  to  the  officers 
of  the  government  to  take  measures  in  Ita 
name  to  vacate  the  pntent  or  limit  its  op- 
eration." These  authorities,  and  the  au- 
thorities cited  in  the  cases,  sufficiently 
sustain  the  position  assumed  by  appellant 
to  the  effect  that  they  could  not,  by  eject- 
ment or  other  proceedings  at  law,  legiti- 
mately inquire  into  the  validity  ot  the  de- 
fendant company's  title;  that  It  was  from 
necessity  their  duty,  and,  under  the  deci- 
sions, their  right,  to  appear  in  a  court  ot 
equity,  and  therein  assert  their  equitable 
right  to  the  disputed  land. 

This  is  not  a  proceeding  between  the 
government  and  Individuals,  but  a  pro- 
ceeding between  private  parties,  wherein 
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It  Ib  inslBted  that  the  claim  or  title  of  one 
is  Inequitable  and  ruid,  because  from  its 
Inceptinn  there  haa  been  do  compliance 
with  the  proviaious  uf  the  state  and  feder- 
al etatutea  relative  to  the  locatiiin  and 
acqniattion  of  title  to  mining  claims,  and 
that,  before  any  right  or  title  had  iuared 
to  the  Justice  Mining  Company, complain- 
ant, as  a  citizen  of  tlie  United  ijtatea,  had 
made  the  proper  location,  and  secured  the 
right  ae  aucb  citizen,  by  full  compliance 
with  the  law,  to  acquire  the  title  to  the 
disputed  land.  In  the  Eureka  Case,  4 
Sawy.  319,  Firi.d,  J.,  uses  this  language: 
"A  patent  of  the  United  States  for  land, 
whether  agricultural  or  mineral,  is  some- 
thing upon  whicli  its  holder  can  rely  for 
peace  and  security  in  his  posseasiona.  In 
its  potency  it  is  irun-clad  against  all  mere 
speculative  inferences.  But  it  is  equally 
as  clear  and  as  well  settled  that,  it  the 
statute  has  not  been  complied  with,  and 
a  patent  issued  without  authority  of  law, 
nu  aubslnntial  title  is  acquired.  A  patent 
lasiied  without  authority  of  law  ie  void." 
U.  S.  V.  Chapman,  5  Sawy,  52»;  Stoddard 
V.Chambers.  2  How.  28.'>;  Morton  v.  Ne- 
braska, 21  Wall.  660;  Sbermau  v.  Bnick, 
93  U.  8.  216.  Believing  the  foregoing  to 
be  the  correct  doctrine,  we  have  but  to 
quote  further  in  support  of  compluinant'd 
bill.  In  Johnson  v.  Towsley.  supra,  it  is 
said  "that  it,  for  any  reason  recognized 
by  courts  of  equity  as  a  ground  of  inter- 
ference in  aui-h  cases,  the  legal  title  has 
passed  from  the  United  States  to  one  par- 
ty, when.  In  equity  and  good  conscience. 
and  by  tlie  laws  which  congress  has  made 
upou  the  subject,  it  ought  to  go  to  an- 
other, a  court  of  equity  will  convert  him 
into  a  trustee  of  the  true  owner,  and 
compel  him  to  convey  the  legal  title." 
Stark  v.  Starr,  6  Wall.  402.  "The  relief 
given  in  this  class  uf  cases  la  founded  on 
the  theory  that  the  title  which  haa  paased 
from  the  United  States  to  the  defendant 
inured  in  equity  to  the  benefit  of  plaintiff, 
and  a  court  of  chancery  gives  effect  to 
this  equity,  according  to  its  forma,  in  sev- 
eral ways."  Silver  v.  Ladd,  7  Wall.  228. 
The  supreme  court  of  this  state  has  prac- 
tically determined  this  question  in  thecase 
of  Seymour  v.  Fiaher.  16  Colo.  189,  27  Pac. 
Bep.  24U.  In  the  case  of  Seymour  v.  Fish- 
er, the  court  uses  this  language:  "It  is 
needless  to  say  that  an  investigation  by  a 
court  of  equity  in  the  case  now  supposed 
is  not  for  the  purpose  of  attacking  or  an- 
nulling the  patent  Itself.  Its  object  is  to 
give  tlie  benefit  of  the  patent  to  the  prop- 
er party,— the  party  who,  in  equity,  is 
entitled  to  the  prenilRes.  And  when  the 
foundation  is  laid  by  prouf  showing  clear- 
ly the  fraud  of  the  applicant,  whereby  the 
complaining  party  has  been  kept  in  igno- 
rance of  the  existence  of  the  patent  pro- 
ceedings, the  court  may  consider  the  right 
of  such  party  to  the  ground  in  contro- 
versy."  Vide  Craig  v.  Leltensdorfer,  123 
U.  S.  189,  8  Sup.  Ct.  Bep.  85.  In  Belk  v. 
Meagher,  104  U.  S.  279,  Waitb,  C.  J.,  deliv- 
ering the  opinion  of  the  court,  said :  "  The 
right  of  location  upou  the  mineral  lands 
of  the  United  States  is  a  privilege  granted 
by  congress,  but  it  can  only  be  exercised 
within  the  limits  prescriiied  by  the  grant. 
Locations  can  only   be  anxAe  where  the 


law  allows  it  to  be  done.  Any  attempt 
to  go  beyond  that  will  be  of  no  avail. 
*  *  *  The  right  to  poaaeaaios  comeH on- 
ly from  a  valid  location.  Consequently,  If 
there  is  no  location,  there  can  be  uu  pos- 
session under  it.  Location  does  not  nec- 
essarily follow  from  possession,  buc  pos- 
session from  location."  It  is  needless  to 
cite  further  authorities  in  support  of  the 
conclusion  here  reached.  We  are  clearly 
of  the  opinion  that,  so  far  as  the  record  in 
this  case  at  present  discloses,  the  Justice 
Mining  Company's  title,  based  as  it  is  up- 
on an  Invalid  location,  cannot  be  support- 
ed by  authority,  reason,  or  statute.  To 
prove  and  establish  a  right  to  a  patent 
from  the  government  of  the  United 
States,  it  was  clearly  the  duty  of  the 
party  seeking  the  title,  under  the  provi- 
sions provided  by  statute,  to  prove  a  valid 
location,  and  a  thorough  compliance  with 
the  mineral  laws.  If  the  a  negations  of  the 
bill  be  true,  such  proof  could  not  be  made 
anri  cannot  now  be  made,  and  the  govern- 
ment officials  were  not  authorized  to  issue 
a  certificate  of  purchase,  or  a  patent  for 
the  land.  We  think  that  the  court  erred 
in  sustaining  the  demurrer  to  the  com- 
plainant's bill.  The  Judgment  roust  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

BiasRLt.,  J.,  having  been  of  counsel,  not 

sitting. 

2  G0I0.A.  109 

Edwards  v.  HARVEy. 
(Court  of  Appeals  of  Colorado.    April  26, 1892.) 
Patmbnt  bt   Draft— Pailurb   to   Collect  As. 

SUMPS  IT— BVUJBNCB. 

1.  Where  defendant  sent  a  draft  to  plaintiff 
to  be  credited  as  a  payment  on  ncconnt,  and 
plaintiff  was  not  Kuilty  of  laches  in  bis  efforts  to 
collect  the  same,  and,  failing  to  make  a  collection 
thereof,  returned  it  to  defendant  within  a  rea- 
.lOiiable  time  thereafter,  plaintiff's  account  is  not 
chargeable  with  the  amount  of  such  draft. 

3.  H.  obtained  a  judgment  against  E.  on  an 
aprreement  previously  executed  between  them. 
The  judgment  was  obtained  at  the  request  of  E., 
with  the  understanding  that  he  would  pay  it  as 
soon  as  possible,  and  was  not  to  be  pressed,  bat 
E.  was  to  pay  a  certain  portion  monthly.  Hdtl, 
in  a  subsequent  suit  b^  B.  against  E.  on  an  ac- 
count in  which  such  prior  judgment  was  included, 
that  evidence  relating  to  such  judgment  was 
properly  admitted. 

Appeal  from  district  court.  Lake  coun- 
ty; LuTHRR  M.  GoDDAKU,  Judge. 

Action  by  John  Harvey  against  M.  N. 
Edwards.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

J.  E.  Uarens  and  A.  T.  Guunell,  tor  ap- 
pellant. 

BiCHMOND,  P.  J.  By  the  record  in  this 
case  It  appears  that  plaintiff  sought  to 
recover  from  the  defendant  the  sum  ol 
Si,836.46.  with  interest,  balance  of  an  ac- 
count for  goods  sold  and  delivered  to  de- 
fendant, for  moneys  paid  out,  and  fur 
services  rendered.  To  the  complaint  the 
defendant  answered,  denying  the  allega- 
tions, and  interposed  a  counterclaim  alleg- 
ing that  the  plaintiff  was  indebted  to  him, 
the  defendant,  in  the  sum  of  9304.65. 
Plaintiff  replied,  denying  the  allegations 
in  the  counterclaim,  and  alleged  that  an 
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acconnt  was  stated  between  the  parties, 
and  a  balancefoundtobedaeplalntltffrom 
defendant  ill  tbe8umof$l,S86.46,  which  de- 
fendant agreed  to  pay.  The  pleadings  In 
this  oiise,  as  appears  by  the  record,  stand 
iiucbullenged.  And,  although  the  record 
fails  to  disclose  whether  the  case  was  tried 
to  the  court  without  a  Jury,  we  are  war- 
ranted  in  asBiimlng  that  sucb  was  the 
fact.  The  cause  appears  to  have  been 
thorouKhly  tried,  and  a  large  amount  of 
credits  agreed  to  upon  both  bides.  After 
hearing  all  of  the  testimony,  the  court 
found  for  tbe  plaintlS  to  the  amount  of 
$1,HK7.3.3.  To  reverse  this  Judgment  de- 
fendant prosecutes  this  appeal. 

During  the  progress  of  tbe  trial  a  traiw 
script  ot  a  certain  Judgment  previonsly 
obtained  by  the  plaintiff  against  the  de- 
fendant and  one  H.  0.  Henry  was  offered 
in  evidence,  and  also  testimony  with  refer- 
ence to  another  Judgment,  and  costs 
thereof,  which  It  was  claimed  Edwards 
was  personally  responsible  for.  Two 
propositions  are  argued  by  counsel  for 
appellant:  F/rst,  the  court  erred  iu  per- 
mitting tbe  plaintltf  to  introduce  evidence 
ot  and  concerning  the  Judgments;  and, 
second,  that  the  court  erred  in  allowing 
plaintm  credit  for  tbe  sum  ot  $80.  It  is 
insisted  that  a  draft  was  given  to  the 
plaintiff  for  tbe  sum  of  $80  by  the  defendant, 
and  that  plaintiff  neglected  to  collect  the 
amount  of  the  draft,  and  also  neglected 
to  return  the  same  to  tbe  defendant;  that 
by  his  laches  the  amonnt  of  the  draft  was 
lost  to  tbe  plaintiff,  owing  to  the  subse- 
qaentlnaolvency  of  the  parties  upon  whom 
the  draft  was  drawn.  We  do  not  thinlc 
that  appellant  is  in  a  position  to  object  to 
the  introduction  of  evidence  concerning 
the  Judsments.  So  far  as  one  of  the  Judg- 
ments Is  concerned,  it  was  obtained  upon 
an  agreement  made  between  Harvey  and 
Edwards, and  we  think  it  can  be  said  that 
the  evidence  shows  that  It  was  obtained 
at  the  request  of  Edwards,  with  Che  un- 
derstanding that  he  would  pay  it  as  soon 
as  possible,  and  with  the  additional  un- 
derstanding that  he  was  not  to  be  pressed 
for  payment  in  full,  but  was  to  pay  a  cer- 
tain portion  monthly.  Tbe  amount  ot  the 
Judgment  was  included  in  the  account, 
and,  under  the  circumstances,  evidence 
concerning  it  was  clearly  admissible.  As 
to  the  testimony  concerning  the  second 
Judgment,  the  record  discloses  no  objec- 
tion or  exception  to  the  testimony  with 
reference  thereto.  Consequently  it  is  not 
in  this  case  for  our  consideration.  Besides 
this,  we  are  clearly  of  the  opinion  that  it 
was  the  duty  of  the  plaintiff  to  unite  In 
tills  action  all  theitems  of  account  against 
the  defendant,  and  that  the  evidence  rela- 
tive to  the  Judgment  was  admissible.  In 
regard  to  tbe  question  raised  concerning 
the  draft,  sufficient  evidence  appeared  to 
warrant  the  court  in  concluding  that  the 
plaintiff  bad  not  been  guilty  of  laches  in 
bis  efforts  to  collect  the  same,  and  also 
that  he  had  within  a  reasonable  time 
after  endeavoring  to  collect  it  returned  it 
to  the  defendant;  and  from  the  me>iger 
record  we  are  unable  to  conclude  that  an 
unreasonable  time  had  elapsed  between 
the  receipt  of  the  draft  and  the  retnni 
thereof.  In  truth,  we  are  prepared  to  say 
v.29p.no  14—65 


that  there  Is  no  question  properly  preaent* 
ed  for  ourconsideration  which  would  war- 
rant us  In  disturbing  the  Judgment.  On 
the  contrary,  we  are  strong  in  our  belief 
that  the  differences  between  the  parties 
werejnstly  and  equitably  dealt  with  by 
the  trial  Judge.  Tbe  Judgment  must  be 
affirmed. 

BissELL,  J.,  being  of  counsel,  not  sitting. 


M  Cal.  (88 

HtJDBPOHL  V.  LiBBRTT    HlI,L  CONSOLIDAT- 

KD   Ml.NING  &  W'ATBB  CO.  et  Hi.      (No.  14,- 

818.) 

(Supreme  Court  cf  CaWomia.    May  26,  1893.) 
ExsoDTioK— Sale  bs  Masse— Betting  Abidb— 

COHPLAINT — SOFFIOIENOr. 

1.  A  JudgmoDt  creditor  sought  to  set  aside  a 
sale  on  execution  under  a  prior  judgment,  on  the 
ground  that  the  land,  consisting  of  separate  par- 
cels, was  sold  together.  The  complaint  showed 
that  the  land  had  been  redeemed  by  a  prior  Judg- 
ment creditor,  and  by  him  sold.  Held  that,  as 
the  complaint  failed  to  allege  that  the  purchaser 
bad  notice  of  the  irregularity,  a  demurrer  ttiure- 
to  was  properly  sustained. 

3.  The  complaint  is  also  subject  to  demurrer 
where  it  does  not  show  that  the  proceeds  of  the 
sale  were  less  than  they  would  have  been,  had 
the  land  been  sold  in  parcels. 

S.  Since  an  exeoation  sale  en  ma*M  of  sep. 
arace  parcels  of  land  is  not  void,  but  only  void- 
able, one  who  seeks  to  set  it  aside  must  show 
that  none  of  the  conditions  which  would  author- 
ize a  sale  of  all  tbe  parcels  together  existed  at 
the  time  of  the  sale. 

Department  1.  Appeal  from  superior 
court,  Nevada  county;  J.  M.  Walling. 
Judge. 

Action  by  one  Hudepohl  against  the 
Liberty  Hill  Consolidated  Mining  &  Water 
Company  et  al.  to  set  aside  a  sheriff's  sale. 
Defendants  bad  Judgment  on  demurrer, 
and  plaintiff  appeals.    Affirmed. 

Gay  lord  &  SearJea  and  C.  A.  &  F.  F, 
Tuttle,  for  appellant.  Byrae  <ft  Croaa,  for 
respondents. 

Paterbon,  J.  This  Is  an  action  to  set 
aside  an  execution  sale  on  the  ground 
tbat  the  property,  consisting  of  several 
disconnected  parcels  of  land,  was  sold  en 
masse.  The  court  below  sustained  a 
demurrer  to  the  complaint,  and  we  think 
its  action  was  right.  The  plaintiff's  right 
to  maintain  the  action  rests  upon  his 
claim  to  be  a  red«»mpt4oner  by  virtue  ot  a 
Judgment  rendered  in  his  favor  against 
the  defendant  corporation  in  the  superior 
court  of  San  Francisco,  ot  which  a  tran- 
script of  the  docket  was  filed  in  the  coun- 
ty recorder's  office  iu  Nevada  county  on 
March  28, 1887.  Tbe  property  had,  how- 
ever,  been  sold  by  the  sheriff  of  Nevada 
county,  Octobers,  1886,  upon  a  Judgment 
against  tbe  same  defendant  In  favor  of 
one  Todd;  and  the  defendant  Marshall, 
who  also  held  a  Judgment  lien  against  tbe 
same  property,  had  redeemed  tbe  prop- 
erty from  the  sale  on  the  13th  of  October, 
1886. 

1.  The  complaint  shows  that  Marshall, 
the  redemptiuner  who  redeemed  tbe  prop- 
erty from  the  purchaser,  sold  and  con- 
veyed all  his  rights,  Including  the  right  to 
a  deed  from  the  sheriff,  to  defendant  Anna 
B.  Smitb,  before  plaintlO's  Judgment  i>e- 
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came  a  lien  on  the  property,  and  it  1b  not 
alleged  tbat  stie  (Smith)  liad  notice  of 
any  irregularity  In  the  sale.  "Innocent 
vendees  of  tbe  original  pnrcliaBer  will  al- 
ways be  protected,  whether  proceeded 
against  by  bill  or  motion."  Freem. 
Ex'ns,  (2d  Ed.)  §  226;  Mlexe  v.  Sibley,  53 
111.  61 ;  NelHon  v.  Bronnenburg,  SI  Ind.  199. 
The  doctrine  of  tbe  Indiana  caue  cited  by 
appellant  (Piel  v.  Brager,  30  lad.  332)  has 
been  expressly  repudiated  in  that  state. 
Jones  T.  Association,  77  Ind.  344. 

2.  It  is  not  alleged  that  tbe  proceeds  of 
tbe  sale  were  less  than  tbey  would  have 
been  it  the  land  had  been  sold  in  separate 
parcels.  Unless  it  is  made  apparent  to 
the  court  that  a  larger  sum  would  hare 
been  realized  from  the  sale  It  tbe  property 
bad  been  sold  in  parcels,  or  tbat  the  sale 
of  less  than  tbe  whole  tract  would  have 
brought  sufficient  to  satisfy  the  writ,  the 
sale  will  not  be  set  aside.  Tbe  question 
is  not  what  would  the  property  bring  if 
scild  now  or  in  the  future,  but  whether 
the  proceeds  would  have  been  materially 
Increased  or  the  execution  satisfied  by  a 
sale  of  less  than  tbe  whole,  if  the  land  had 
been  offered  and  sold  in  parcels. 

8.  It  Is  not  suflScient  to  allege  merely 
tbat  several  separate  tracts  were  sold  In 
the  lump  by  the  sheriff.  Blddell  v.  Harrell, 
71  Cal.  262, 12  Pac.  Rep.  67.  Such  sales  are 
voidable,  not  void ;  and  one  who  seeks  to 
have  a  sale  en  masse  set  aside  should 
show  tbat  none  of  the  conditions  which 
would  authorize  the  sale  of  all  tbe  parcels 
together  existed  at  tbe  time  of  tbe  sale. 
There  was  no  Hen  on  the  property,  except 
that  of  tbe  judgment  creditor,  at  the  time 
ot  the  sale.  The  sale  may  have  been 
made  ia  solldo  by  express  direction  of  tbe 
Judgment  debtor,  or  it  may  have  been 
offered  in  parcels,  and  no  bids  received. 
Tbe  judgment  debtor  may  by  parol  waive 
a  sale  of  the  land  in  parcels,  and  give 
authority  to  sell  in  mass.  Smith  v.  Ran- 
dall, 6  Cal.  52;  San  Francisco  v.  Pixlev.  21 
Cal.  59;  Smith  v.  Meldren.  107  Pa.  St.  348. 

The  judgment  is  affirmed. 

We  concur:  Oarouttb,  J.;  Habri- 
80N.  J. 


94  Cal.  481  " 

People  v.  Bakry.    (No.  20,865.) 
(Supreme  Cmurt  of  Calif  omia.    May  6,  1893.) 

BUBOLABT — EVIDBNCB. 

1.  Pen.  Code,  g  459,  provides  that  every  per- 
son who  enters  any  house,  room,  or  store  with 
intent  to  commit  larceny  is  gailty  of  burglary. 
Held,  that  the  offense  Is  complete  when  the  entry 
is  made  with  Intent  to  commit  larceny,  even 
though  such  entry  was  made  intn  a  store  through 
the  public  entrance,  while  open  for  business.  Ds 
Havbs,  McFablasd,  and  Hakbison,  JJ.,  dis- 
senting. 

3.  Defendant's  attempted   larceny  while  in 
the  store  did  not  constitute  a  prima  facie  case 
of  burglary,  so  as  to  cast  on  him   the   burden  of 
proving  himself  Innocent. 
Beattt,  C.  J.,  dissenting. 

In  banl:.  Appeal  from  superior  court, 
Sonoma  county ;  S.  K.  Dougherty,  Judge. 

Michael  Barry  wasconvictedot  burglary, 
and  appeals.     Reversed. 

John  G.  Preasley,  Tims.  Ilutledge,  and 
J.  C.  Sims,  for  appellant.  Atty.  Qea. 
Hart,  tor  tbe  People. 


Garocttb,  J.    Tbe  appellant  was  con- 
victed ot  tbe  crime  of  burglary,  and  appeals 
to  this  court  from  tbe  judgment  and  order 
denying  bis  motion  for  a  new  trial.    The 
most  important  assignment  of  error  relied 
upon  to  reverse  the  judgment  may  be  re- 
viewed by  a  consideration  ot  a  certain  In- 
struction which  was  requested  to  be  given 
to  tbe  jury   by  appellant,  and   which  re- 
quest was  refused  by  the  court.    The  pro- 
posed instruction  was  based  upon  tbe  evi- 
dence, wblcb  disclosed  tbat  the  oRease  of 
burglary  was    committed,  if  committed 
at  all,   by   appellant  entering  a  grocery 
store  during  business  hours,  and  attempt- 
ing to  commit  larceny  therein.    The  io- 
atruction  is  as  follows:  "The  defendant 
cannot  be  convicted  of  the  crime  it  he  had 
a  right  to  enter  the  store  ot  Murry  &  See- 
gelkin  at  tbe  time  alleged  in  the  informa- 
tion, even  it  you  believe  from  the  evidence 
that,  at  the  time  be  entered,  be  Intended 
to  commit  larceny."    Viewed  in  theUgbt 
of  section  459  of  the  Penal  Code,  which 
says,  "every  person  wbo  entera  any  bouse, 
room,  stum,    •    •    •    with  intent  to  com- 
mit grand  or  petit  larceny,  or  any  felony, 
is  guilty  of  burglar}', "  tbe  ruling  of  the 
court  is  correct.    This  section  of  tbe  Ck>de 
Is  clear  and  concise,  and  its  meaning  obvi- 
ous.   By  its  express  terms  the  oOense  la 
perfect   and  complete  when   tbe  entry  is 
made  with   the  Intent  to  commit  grand 
or  petit  larceny,  or  any  felony.    At  com- 
mon law,  burglary  was  defined  to  be 'a 
breaking  and  entering  of  the  mansion  faoase 
of  another  in  the  night,  with  tbe  intent  to 
commit   some   felony    within    tbe  same, 
whether  sucb  felonious  Intent  be  execated 
or  not."    Buss.  Crimes,  785.    It  will  thas 
be  seen  that  common-law  burglary  and 
the  statutory   burglary  of  this  state  have 
but  few  elements  in  common,  and  conse- 
quently English   cases  give  us  but  little 
light  upon  the  question   under  examina- 
tion.   Even  under  the  present  section  ot 
the   Penal   Code,    many    acts   constitute 
burglary  which  but  a  few  years  ago  were 
a  dlHerent  offense,  or  no  offense  whatever. 
As  to  the  acts  which  shall  constltnte  the 
crime  of  burglary,  that  is  a  matter  left 
entirely  to  the  policy  ot  tbe  legislature, 
within   its   constitutional    powers;  and, 
when  tbat  body  has  said   that  every  per- 
son who  enters  a  store  with  the  intent  to 
commit  larceny  Is  guilty  ot  a  burglary,  the 
language  is  so  plain  and  simple  that  roles 
ot  statutory  construction  are  not  required 
to  be  consulted.    Tbe  meaning  is  patent 
upon  the  face  of  tbe  statute.    No  words 
are  found  in  the  statute,  qualifying  tbe 
character,  kind,   time,  or  manner  of  the 
entry,  save  that  such   entry   must  be  ac- 
companied with  a  certain   intent;  and  it 
would  be  judicial  legislation  for  this  court 
to  interpolate  other  conditions  into  the 
section  ot  the  Code. 

Appellant  contends  that  a  grocery 
store,  during  business  hours,  is  a  pub- 
lic place,  and  the  defendant,  as  one  ot 
the  public,  had  a  legal  rittht  to  be  there, 
or  rather  to  cuter  there;  that  the 
proprietors  were  doing  buainess  with 
the  general  public ;  the  public  were  in- 
vited to  enter;  that  therefore  the  defend- 
ant entered  under  an  invitation  ot  tb« 
owners;  and  that,  consequently,  his  entr; 
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was  lawfol,  and  there  can  be  no  bnr- 
Klary  when  there  is  a  lawful  entry.  To 
thla  reasonlnK.  we  cad  only  say  a  party 
who  enters  with  the  intention  to  commit 
a  lelouy  enters  without  an  invitation. 
He  Is  not  one  ut  the  public  Invited,  nor  is 
be  entitled,  to  enter.  Such  a  party  could 
be  refused  admission  at  the  tlirGsholO,  or 
ejected  from  the  premises  after  the  entry 
was  accomplished.  If  the  presence  of  such 
a  party  in  the  store  is  lawful  the  fact  that 
he  gained  ingress  openly  and  publicly, 
through  the  front  door,  rather  than  clan- 
destinely, by  way  ol  the  skylight  or  the 
cellar,  Is  not  material,  and  the  result 
would  be  that  no  burglary  could  be  com- 
mitted In  a  store  during  business  hours, 
regardless  of  the  nature  of  the  entry.  As 
supporting  contrary  views,  appellant  re- 
lies upon  State  t.  Newbegin,  25  Me.  602, 
and  State  v.  Moore,  12  N.  H.  42.  The 
Maine  case  is  not  authority  here;  for  the 
statute  of  that  state,  as  at  common  law, 
requires  that,  in  order  to  constitute  bur- 
glary, there  raustnot  only  be  an  entry,  but 
also  a  breaking.  The  facts  of  the  case 
were  quite  similar  to  those  of  the  present 
case,  and  the  court  held  that,  while  the 
evidence  disclosed  an  entry  with  intent  to 
commit  a  larceny,  (exactly  what  is  re- 
quired by  our  statute,)  there  was  no  evi- 
dence of  a  breaking,  and  necessarily  or- 
dered a  new  trial.  Quite  a  similar  state 
of  facts  were  present  in  Clarke  v.  Com.,  25 
Grat.  908,  and  the  court  held  that  there 
was  no  breaking,  either  actual  or  con- 
structive, but  said.:  "While  the  legisla- 
ture might  make  such  a  change,  we  think 
It  wonid  be  judicial  legislation  In  us  to  do 
so."  In  State  v.  Moore,  the  primary 
question  involved  was  as  to  the  sufficiency 
of  the  evidence  to  show  a  criminal  Intent 
in  entering  the  building,  and  does  not 
reach  the  matter  as  to  the  character  of 
the  entry.  The  common-law  element,  to 
wit,  the  use  of  the  force  by  breaking,  in 
order  to  constitute  burglary,  was  origi- 
nally a  part  of  our  statute;  butlt  has  long 
since  ceased  to  exist,  by  express  enact- 
ment of  the  lawmaking  power.  As  the 
law  now  reads  the  instruction  was  prop- 
erly refused.  Any  other  construction  of 
the  statute  would  Interpolate  words  there- 
in, and  this  we  have  no  power  to  do. 
Ttiat  the  entry  is  made  In  the  daytime, 
when  the  store  is  open  for  business,  may 
render  It  more  diflicult  to  prove  the  crim- 
inal Intent  present  In  the  mind  of  the  de- 
fendant when  he  enters;  but  that  is  a 
matter  of  evidence,  and  not  a  question  of 
law. 

The  court  refused  to  give  to  the  Jury  the 
following  instruction,  asked  by  the  defend- 
ant: "The  fact  that  a  person  attempts 
to  steal  while  In  a  building  Is  not  suffi- 
cient, without  other  circumstances  proved, 
to  cast  on  him  the  burden  of  proving  him- 
self not  guilty  of  burglary."  It  is  only  in 
cases  of  homicide,  where  certain  condi- 
tions exist,  that  the  burden  of  proof  ever 
shifts  to  the  defendant,  and  to  that  extent 
the  Instruction  maybe  somewhat  mislead- 
ing; but  its  plain  Intent  is  that  the  single 
fact  of  a  defendant  being  apprehended  in 
a  building  while  in  the  act  of  stealing 
does  not  of  itself  establish  a  prima  facie 
case  of  burglary.     The  instruction  states 


a  correct  proposition  of  law,  and  should 
not  have  been  refused,  especially,  in  view 
of  the  peculiar  facts  of  this  case,  where 
the  entry  wasmadeduring  business  hours, 
and  by  way  of  the  public  entrance.  The 
instructions  given  upon  the  question  of 
intent  do  not  cure  the  error;  and  it  may 
besaidthe^  are  Homewhat  confusing  in 
respect  as  to  whether  they  refer  to  the 
Intent  with  which  the  entry  was  made,  or 
the  intent  of  the  defendant  in  manipulat- 
ing the  money  drawer. 

Let  the  judgment  be  reversed,  and  the 
cause  remanded. 

We  concur :  Patbkson,  J. ;  Sharpstein,  J . 

Beatty,  C.  J.  I  dissent.  I  flndnoerror 
Id  the  record. 

De:  Haven,  J.  Iconcur  in  the  judgment, 
but  dissent  from  so  much  of  the  opinion  of 
Mr.  Justice  Gakodttb  as  seems  to  hold 
that  one  who  enters  the  store  of  another 
with  intent  to  commit  larceny  therein  Is 
guilty  of  burglary,  although  the  entry 
was  open,  and  with  the  actual  and  free 
consent  of  the  owner.  I  do  not  think  that 
tbU  is  a  correct  interpretation  of  our  stat- 
ute defluing  the  offense  of  burglary.  I 
think,  in  order  toconstltute  a  burglorlons 
entry,  the  act  of  entering  must  be  Itself  a 
trespass, — an  intrusion  against  or  without 
the  ronsent  of  tlie  owner  of  the  building 
alleged  to  have  been  entered.  State  v. 
Moore,  12  N.  H.  43.  The  evidence  was 
wholly  Insufficient  to  Justify  the  verdict 
In  this  case,  and  the  Jury  should  have  been 
advised  to  acquit  the  defendant. 

l^'e  concur:  McFarland,  J.;  Harbi- 
son, J. 

— — —  M  Cal.  578 

People  v.  Perini  et  a,l.    (No.  20.883.) 
(.Supreme  Court  of  California.    May  35, 1893. ) 

Lakcbnx — What  Coxstitdtes — Bobden  op  Fboof 
— ponisbment— coxstitutiosalitt. 

I  Fen.  Code,  J  496,  prescribing  the  punish- 
ment for  receiving  stoles  goods  at  imprisonment 
in  the  peniteatiary  not  exceeding  five  years,  or 
In  tlie  county  jail  not  exceeding  six  montbs,  or 
both,  is  not  unconstitutional,  in  authorizing  a 
double  punishment. 

'4.  An  assistant  foreman  of  a  warehouse,  who 
has  no  authority  to  sell  any  of  the  property 
stored  therein,  but  only  to  deliver  it  upon  proper 
orders,  is  guilty  of  larceny,  rather  than  emt>ez- 
zlement,  in  attempting  to  sell  it. 

3.  An  instruction  that,  when  the  doing  of  an 
act  is  proven  which,  it  done  with  guilty  intent, 
would  be  a  violation  of  law,  the  burden  of  prov- 
ing the  act  to  have  been  without  such  intent  is, 
to  the  extent  of  creating  a  reasonable  doubt  of 
the  defendant's  guilt,  thrown  in  most  cases  upou 
the  accused,  is  erroneous. 

Deportment  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
J.  C.  B.  Hebbard,  .ludge. 

Perlnl  and  others  were  convicted  of  re- 
ceiving stolen  goods,  and  appeal.  Re- 
versed. 

Lawler  &  Gray,  for  appellants.  Atty. 
Gen.  Hart,  for  the  People. 

Patkrson,  J.  The  defendants  were  con- 
victed of  the  crime  of  receiving  stolen 
goods  knowing  the  same  to  have  been 
stolen,  and  were  sentenced  to  serve  a  term 
of  60  days  in  the  county  jail.  It  Isclaimed 
that  section  4!M>  of  the  Penal  Code,  under 
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wblch  the  defendants  were  prosecuted  and 
convicted,  is  unconstitutional,  because  it 
provides  for  punishment  "by  Imprison- 
ment in  the  state  prison  not  exceeding 
five  years,  or  In  the  county  jail  not  exceed- 
ing six  months,  or  by  both."  We  are  un- 
able '  to  appreciate  the  force  of  the  argu- 
ment that  this  section  authorizes  a  double 
punishment,  and  know  of  no  provision  of 
the  constitution  which  it  violates.  The 
power  to  define  offenses  and  affix  penal- 
ties therefor  rests  entirely  with  the  legisla- 
ture. Whether  a  person  convicted  of  this 
offense  has  committed  a  felony  or  a  mis- 
demeanor can  be  ascertained  by  the  na- 
ture of  the  Judgment  If  the  defendant  is 
sentenced  to  serve  a  term  In  the  state 
prison,  the  crime  is  a  felony;  otherwise, 
a  misdemeanor.  Sections  16,  17,  Pen.  Code. 
The  evidence  Is  sufficient  to  sustain  the 
verdict.  The  evidence  introduced  by  the 
prosecution  shows  that  Gclston  stole  the 
property  and  sold  it  to  the  defendants. 
Gelston  -was  an  assistant  foreman  of  the 
warehouse  where  the  property  was  stored, 
but  had  no  authority  to  sell  any  of  the 
property.  His  offense  was  therefore  lar- 
ceny. 2  Russ.  Crimes,  (8th  Amer.  Ed.) 
pp.  178-180;  Steph.  Dig.  Crim.  Law,  pp. 
247,  248;  Reg.  v.  Norval,  1  Cox,  Crim. 
Gas.  95.  He  had  authority  to  deliver 
property  stored  in  the  warehouse  upon  prop- 
er orders  presented  to  him,  but  the  legal 
possession  of  the  property  remained  In  the 
owner  of  the  warehouse.  If  it  be  assume<l, 
however,  that  the  acts  of  Gelston  consti- 
tuted technical  embezzlement,  the  result 
must  be  the  same;  the  goods  were  stol- 
en.     "Embezzlement    is    a    species    of   lar- 


ceny. 


It     is     distinguished     from 


larceny,  properly  so  called,  as  being  com- 
mitted in  respect  of  property  which  is  not 
at  the  time  in  the  actual  possession  of  the 
owner."  People  v.  Burr,  41  How.  Pr.  293, 
294.  It  is  frequently  termed  "larceny  by 
bailee."  And.  Law  Diet  "Embezzlement" 
Statutes  defining  embezzlement  are  Intend- 
ed to  punish  certain  kinds  of  theft  which 
were  not  criminal  offenses  at  common  law. 
The  offense  in  this  state  is  punishable 
"in  the  manner  prescribed  for  feloniously 
stealing  property  of  the  value  of  that  em- 
bezzled." Pen.  Code,  §  514.  The  court  gave 
to  the  jury  the  following  instruction: 
"The  effect  of  the  statutory  rules  of  evi- 
dence is  that  when  the  doing  of  an  act 
which.  If  coupled  with  a  guilty  intent 
would  be  a  violation  of  the  law,  is  proven, 
the  burden  of  proving  the  act  to  have 
boon  done  without  intent  to  the  extent  of 
creating  a  rea.sonable  doubt  of  the  defend- 
ant's guilt  upon  the  whole  case,  is,  in  most 
cases,  thrown  upon  the  accused."  This  was 
error.  People  v.  Ribolsi,  89  Cal.  498,  26 
Pac.  Rep.  1082.  The  judgment  and  order 
are  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

We     concur:       Oaboutte,     J.;      Habri- 
BON,  J.  

State  v.  Shaw. 

(Supreme  Court  of  Oregon.    April  26, 1892.) 

Co:TSTtTrTio:^AL    Law — Titles    op    Laws — 

Protection  op  Fish — iNDicTiraiTT. 

1.  Under  Const,  art  4,  {  20,  requiring  an  act 
to  embrace  but  one  subject,  or  matters  properly 


connected  therewith,  'VUch  sabject  shall  be  ex- 
pressed in  the  title,"  the  title  of  Act  Feb.  16. 
1891,  entitled  "To  protect  salmon  and  other  food 
fishes  in  the  state  of  Oregon,  and  npon  all  waters 
upon  which  this  state  has  concurrent  jurisdic- 
tion," is  sufficiently  broad  in  its  scope  to  indnde 
section  8,  making  it  a  misdemeanor  to  deposit 
sawdust,  planer  shavings,  or  lumber  waste  in  the 
waters  of  this  state. 

2.  Where  the  title  to  an  act  covers  its  object, 
the  degree  of  particolarity  with  which  it  shall 
be  expressed  or  set  ont  is  for  the  legislatare  to 
determine. 

3.  An  indictment  following  the  language  of 
the  act  is  sufficient  without  stating  that  the  river 
into  which  it  is  charged  that  defendant  depos- 
ited the  sawdust  contained,  food  fishes,  since  it 
clearly  apprises  the  defendant  of  the  offense 
charged  against  him. 

Appeal  from  circuit  court,  Marion  coun- 
ty ;  R.  P.  Boise,  Judge. 

Prosecution  of  John  A.  Shaw  for  depos- 
iting sawdust  and  lumber  waste  into  the 
Santlam  river.  From  a  judgment  susitain- 
ing  a  demurrer  to  the  indictment  the  state 
appeals.    Reversed. 

Oeo.  E.  Chamherla4.n,  Atty.  Oen.,  and 
6.  G.  Bingham,  Dist  Atty.,  for  the  State. 
Tilmon  Ford  and  Wm.  M.  KaUer,  tor  re- 
spondent 

Bear,  J.  The  defendant  was  indicted 
for  unlawfully  discharging  and  deposit- 
ing sawdust,  planer  shavings,  and  other 
lumber  waste,  made  by  a  sawmill,  into 
the  water  of  the  Santlam  river,  in  viola- 
tion of  section  8  of  an  act  entitled  "An  act 
to  protect  salmon  and  other  food  fishes 
in  the  state  of  Oregon,  and  upon  all  waters 
upon  which  this  state  has  concurrent  Ju- 
risdiction, and  to  repeal  sections  3489, 
3490,  3491,  3492,  3493,  3494,  3495,  3496,  3497. 
and  3498  of  Hill's  Annotated  Laws  of 
Oregon,"  approved  February  16,  1881.  To 
the  indictment  a  demurrer  was  sustained 
by  the  court  below,  for  the  reason  that  it 
does  not  state  facts  sufficient  to  consti- 
tute a  crime,  and  the  indictment  dismissed, 
from  which  judgment  the  state  appeals. 
To  sustain  the  rulings  of  the  court  be- 
low, it  is  contended  that  the  section  un- 
der which  defendant  was  indicted  is  un- 
constitutional and  Told,  because  in  viola- 
tion of  section  20,  art  4,  of  the  constitu- 
tion, which  provides  that  "every  act  shall 
embrace  but  one  subject,  and  matters  pn^- 
erly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title."  The  his- 
tory and  object  of  this  constitutional  pro- 
vision, and  the  mischief  against  which  it 
was  aimed,  should  be  kept  steadily  in  view 
by  the  courts  in  its  construction  and  ap- 
plication. It  was  intended  to  prevent  the 
practice  common  In  legislative  bodies  not 
thus  restricted  of  embracing  in  the  bill 
matters  having  no  relation  to  each  oth- 
er, wholly  incongruous,  and  of  which  the 
title  gives  no  notice,  thus  securing  the 
adoption  of  measures  by  fraud,  and  with- 
out attracting  attention,  or  combining  sub- 
jects representing  diverse  Interests,  in  or- 
der to  unite  the  members  of  the  legis- 
lature who  favored  either  In  support  of 
all.  These  combinations,  being  corrup- 
tive of  the  legislature  and  dangerous  to 
the  state,  are  prohibited  in  most,  if  not 
all,  the  states  by  constitutional  provi- 
sions similar  to  ours.     Suth.   St   &   Const 
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Law,  ^  78;  Cooley,  Const.  Lim.  "l^.  This 
provision  of  the  constitution  was  not  de- 
signed to  embarrass  leeislation,  but  to  put 
an  end  to  leerislation  of  the  vicious  char- 
acter referred  to.  and  has  been  always  liber- 
ally construed  to  sustain  leerislation  not 
within  the  mischief.  A  reasonable  con- 
struction permits  the  single  subject  to  be 
comprehensive  enough  for  practical  pur- 
poses, and  ereat  latitude  is  allowed  the 
lesislature  in  stating  the  subject  in  the 
title.  It  was  not  designed  to  require  the 
body  of  the  bill  to  be  a  mere  repetition  of 
the  title.  Neither  is  it  intended  to  pre- 
vent including  in  the  bill  such  means  as 
are  reasonably  adapted  to  secure  the  ob- 
ject indicated  in  the  title.  It  was  intended, 
as  said  by  Mr.  Justice  Cooley,  "to  require 
that  in  every  case  the  proposed  measure 
should  stand  upon  its  own  merits,  and 
that  the  legislature  should  be  fairly  noti- 
fied of  its  design  when  required  to  pass 
upon  it.  But  this  purpose  is  fully  accom- 
plished when  the  law  has  but  one  general 
object,  which  is  fairly  indicated  by  its  ti- 
tle. To  require  that  every  end  and  means 
necessary  to  the  accomplishment  of  this 
general  object  should  be  provided  for  by  a 
separate  act,  relating  to  that  alone, 
would  not  only  be  senseless,  but  would 
render  l^slation  impossible."  People  v. 
Mahaney,  13  Mich.  494.  It  is  not  directed 
against  the  generality  or  comprehensive- 
ness of  the  title  to  legislative  enactments, 
nor  does  it  require  that  the  title  shall  in- 
dex the  details  of  the  act.  If  the  title  cov- 
ers the  object  of  the  act,  the  degree  of  par- 
ticularity with  which  it  shall  be  expressed 
or  set  out  is  for  the  legislature  to  deter- 
mine. A  disregard  of  this  constitutional 
provision  will  be  fatal,  but  the  departure 
must  be  plain  and  manifest,  and  all  doubts 
will  be  resolved  in  favor  of  the  law.  The 
conflict  between  the  constitution  and  the 
law  should  be  palpable  and  clear  before 
the  courts  should  disregard  a  legislative 
enactment  upon  the  sole  ground  that  it 
embraces  more  than  one  subject.  Suth.  St. 
&  Const.  Law,  §  82.  If  all  the  provisions  of 
the  law  relate  directly  or  indirectly  to  the 
same  subject,  are  naturally  connected, 
and  are  not  foreign  to  the  subject  expressed 
in  the  title,  they  will  not  be  held  imcon- 
stitutional,  as  in  violation  of  this  clause 
of  the  constitution.  O'Keefe  v.  Weber,  14 
Or.  55, 12  Pac.  Rep.  74;  Bowan  v.  Cockrill, 
6  Kan.  311 ;  Coal  Co.  v.  Brown.  13  Ky.  681; 
Association  v.  Robinson,  69  Ala.  413; 
State  V.  County  Judge,  2  Iowa,  280;  Mont- 
clair  V.  Ramsdell.  107  U.  S.  147,  2  Sup.  Ct. 
Rep.  391;  Cole  v.  Hall.  103  HI.  30 ;  Gillittv. 
McCarthy,  34  Minn.  318,  25  N.  W.  Rep.  637; 
Brewster  v.  City  of  Syracuse.  19  N.Y.  116; 
Krutz  V.  People,  33  Mich.  279;  Bumside  v. 
Lincoln  County  Court,  86  Ky.  423.  6  S.W. 
Rep.  276;  Hall  v.  Bunte.  20  Ind.  304.  This 
clause  is  not  violated  by  any  legislative 
act  having  various  details  properly  per- 
tinent and  germane  to  one  general  object. 
The  question  is  whether,  taking  from  the 
title  the  subject,  we  can  find  anything  in 
the  bill  which  cannot  be  referred  to  that 
subject. 

The  general  object  and  purpose  of  the 
act  in  question  here  is  to  protect  salmon 
and     other    food    fishes,     and    whatever 


means  may  tend,  directly  or  indirectly, 
to  accomplish  this  object,  may  be  prop- 
erly included  in  the  act.  But  it  is  argued 
that  casting  sawdust,  shavings,  or  lum< 
ber  waste  into  a  stream  is  not  in  any  way 
injurious  to  fish.  The  legislature  evident- 
ly thought  otherwise,  for  its  attention  is 
manifest.  It  assumes  that  sawdust,  shav- 
ings, and  lumber  waste  are  substances 
calculated  to  destroy  or  injure  fish  when 
cast  into  a  stream,  and  this  seems  to  have 
been  the  opinion  of  the  legislature  for 
many  years,  for  there  has  been,  since 
1878,  a  law  upon  the  statute  books  mak- 
ing it  a  crime  to  do  so  in  certain  locali- 
ties. Hill's  Code,  §  3493.  If  there  is  any 
possible  ground  for  holding  this  belief,  it 
certainly  is  no  function  of  a  court  to  de- 
termine that  the  legislature  was  mis- 
taken. Its  view,  not  ours,  must  deter- 
mine that  question.  But  if  it  was  neces- 
sary, we  think  we  may  safely  assume,  in 
view  of  the  legislation  upon  the  subject, 
that  it  is  commonly  supposed  or  believed 
that  easting  sawdust  into  a  stream  is 
injurious  to  the  fish  therein.  Again,  it  is 
claimed  that  section  8  is  void  because  its 
provisions  are  broader  than  the  title  of 
the  act,  for  the  reason  that  it  is  not  by  its 
terms  confined  to  waters  in  which  food 
fishes  are  "wont  to  be,"  but  is  appli- 
cable to  all  the  waters  of  the  state.  But 
here  also  the  legislature  has  assumed  that 
all  the  waters  of  the  state  contain  food 
fishes.  There  is  certainly  some  ground 
for  holding  this  belief,  and  it  is  not  the 
province  of  the  court  to  say  that  the  legis- 
lature was  mistaken.  It  is  not  our  opin- 
ion, but  that  of  the  legislature,  which 
must  determine  that  question,  so  far  as 
the  constitutionality  of  the  act  is  con- 
cerned. Whether  a  conviction  could  be 
had  for  casting  any  of  the  prohibited  sub- 
stances into  waters  which  do  not  contain 
food  fishes,  or  in  which  such  fishes  are 
not  "wont  to  be,"  if  there  are  any  such 
waters  in  the  state,  js  unnecessary  for  us 
to  consider  at  this  time,  as  no  such  ques- 
tion is  in  the  record. 

It  is  also  argued  that  the  indictment  in 
this  case  does  does  not  state  a  crime,  because 
it  does  not  allege  that  food  fishes  were 
"wont  to  be"  in  the  Santiam  river,  into 
which  it  is  charged  defendant  cast  saw- 
dust, lumber  waste,  and  shavings.  The 
indictment  is  in  the  language  of  the  stat- 
ute, and  it  is  the  settled  rule  in  this  state 
that,  in  indictments  for  misdemeanors 
created  by  statute,  it  is  sufficient  to  charge 
the  offense  in  the  words  of  the  statute, 
subject  to  the  qualification  that  the  crime 
must  be  set  forth  with  such  certainty  as 
will  apprise  the  accused  of  the  offense  im- 
puted to  him.  State  v.  Packard.  4  Or. 
157;  State  v.  Perham.  Id.  188;  State  v. 
Dougherty,  Id.  200;  State  v.  Ah  Sam,  14 
Or.  347.  13  Pac.  Rep.  303;  State  v.  light, 
17  Or.  358.  21  Pac.  Rep.  132;  State  v.  Lee. 
17  Or.  488,  21  Pac.  Rep.  455.  This  indict- 
ment states  the  offense  in  the  language 
of  the  statute,  and  clearly  apprises  the 
defendant  of  the  offense  charged  against 
him,  and  is,  we  think,  sufiicient.  The 
judgment  of  the  court  below  is  therefore 
reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 
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Smith  t.  McEvot  et  aL 

(SuprwM  Cowrt  of  Utah.    April  1, 1898.) 

ItaaoTUXLB   iNBTBumNTB— Iii]iOBaBB»— Nonaa~ 
FLBADiHO—FAXTns— Appeal. 

1.  In  an  action  on  a  note  against  an  indorsar, 
the  allegation  tbat  the  indorser  "had  due  legal 
notice  of  the  nonpayment  and  dishonor  of  Uie 
note"  Is  suffloient. 

a.  Under  Comp.  Laws,  I  8320,  providing  that 
several  causes  of  action  arising  oat  of  the  same 
contract  may  be  united,  the  maker  and  indorser 
of  a  note  secured  by  mortgage  maybe  joined  in  a 
proceeding  to  foreclose  the  mortgage,  and  It  Is 
not  necessary  to  state  a  separate  cause  of  action 
against  each. 

8.  No  appeal  lie*  from  an  order  ovemiUng  a 
demurrer. 

Appeal  from  district  court,  Salt  Lake 
county;  Charles  S.  Zanb,  Justice. 

Action  by  J.  W.  Smith  against  Tbomas 
McBvoy  aud  Alma  S.  Kendall  to  forecloBe 
a  mortgage.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

BogB  &  Burmester,  lor  appellants. 
Winters  &  Kiauey,  for  respondent. 

Miner,  J.  This  action  was  brought  by 
J.  W.  Smith  to  foreclose  a  mortgae;e  f^ven 
by  Thomas  McEvoy  to  Alma  K.  Kendall. 
Kendall  assigned  the  mortgage,  and  in- 
dorsed the  note  to  the  pluutiff  before  due. 
The  complaint  alleges  tbat  due  aud  legal 
notice  of  the  dishonor  and  nonpayment 
of  the  note  was  given  both  defendants. 
To  this  complaint  both  defendants  filed 
their  separate  demurrers,  on  the  ground 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  defendant  Kendall  also  asked  the 
court  to  make  an  order  requiring  a 
separate  statement  of  the  causes  of  action 
to  be  made  against  each  defendant.  The 
several  demurrers  were  overruled,  and  the 
motion  was  denied.  Time  was  given  de- 
fendants to  answer.  No  answer  being 
filed,  a  judgment  was  entered  for  the 
amount  of  the  note  against  both  defend- 
ants. 

The  defendants'  counsel  alleges  that  the 
court  erred  In  overruling  the  demurrers 
and  In  denying  the  motion.  The  only 
complaint  made  Is  that  the  court  over- 
ruled the  demurrers  and  denied  the  mo- 
tion. Kendall  was  a  general  indorser. 
Due  and  legal  notice  of  the  dishonor  and 
nonpayment  of  the  note  was  given  both 
defendants.  Kendall,  having  had  due  le- 
gal notice  of  the  nonpayment  and  dis- 
honor of  the  note,  must  be  held  to  have 
had  sufficient  notice  to  hold  him  to  his 
promise  to  pay,  as  provided  by  Comp. 
Laws  1888,  §  2864.  Coddlngton  v.  Davis, 
1  N.  Y.  ISO;  Allen  v.  Patterson,  7  N.  Y.  476; 
Began  v.  O'Rlley,  82  Cal.  11;  Comp.  Laws 
1SS8,  §§  8225-3285;  Garner  v.  Marshall,  9 
Cal.  268.  This  action  was  brought 
against  both  defendants  upon  the  same 
instrument,  upon  which  the  plaintiff  had 
a  primary  right  to  recover  a  debt  due  him 
from  the  defendants  which  it  was  their 
corresponding  primary  duty  to  discharge. 
The  plaintiff  was  not  called  upon  to  state 
bis  cause  of  action  separately  against 
both  defendants,  under  section  8i220,Comp. 


LawBl888.i  Pom. Rem. 9463;  Comp. Laws 
1888,  S  S185;  Brereton  t.  MlUer.  (Utah,) 
27  Pac.  Rep.  81.  The  abstract  In  this  case 
is  very  imperfect.  From  it  we  am  unable 
to  discover  what  the  appeal  Is  taken 
from,  but  we  are  led  to  infer  that  It  was 
taken  from  the  final  judgment.  Were  It 
otherwise  the  appeal  should  be  dismissed, 
as  no  appeal  lies  from  an  order  of  the  dis- 
trictcourt  overruling  a  demurrer.  Thomas 
▼.Railroad  Co.,1  Utah,  184;  Zelle  v.  Morits, 
Id.  283 :  Sup.  Ct.  Rule  No.  6,  27  Pac.  Rep. 
vlll. ;  Lowell  v.  Parkinson,  2  Utah,  370. 
The  judgment  and  decree  of  the  third  dis- 
trict court  is  affirmed,  with  costs. 

Anderson  and  Blackburn,  JJ.,  concur. 

— *—  (8  Utali,  56) 

Whitk  t.  Union  Pao.  Rt.  Co. 

(Supreme  Ctrwrt  of  Utah.    April  1, 1393.) 

Rbvibw  on  Appbai.— New  TaiAii— DistaunoK  ov 

COCBT. 

In  an  action  for  forcible  ejection  from 
railway  oars  tbe  action  of  the  trial  court  la 
granting  a  nev7  trial  after  verdict  for  plaintiff, 
where  the  eridenoe  was  conflicting,  will  not  be 
overruled,  except  for  a  dear  abuse  of  dlscretioiL 

Appeal  from  district  court,  Salt  Lake 
county;  Charles  S.  Zanb.  Justice. 

Action  by  John  White  against  tbe 
Union  Pacific  Railway  Company  to  re- 
cover for  personal  Injuries.  From  an  order 
granting  a  motion  for  a  new  trial  attex 
verdict,  plaintiff  appeals.    Affirmed. 

J&mea  A.  WiUiaaaa  and  J.  Q.  SntberlHud. 
tor  appellant.  P.  L.  WilUama,  for  !»• 
spondent. 

Blackbdbn,  J.  This  salt  was  brongb  t  to 
recover  damages  for  being  forcibly  ejected 
from  the  defendant's  cars,  and  being  in- 
humanly treated,  by  defendant's  servants. 
Tbe  plaintiff  was  beating  bis  way  on  a 
freight  train,  and  he  testified  be  was  rid- 
ing on  tbe  platform  of  one  of  the  treigbt 
cars,  and  defendant's  servants  beat  and 
abused  hira.  Two  other  witnesses,  how- 
ever, swear  tbat  he  w(U3  not  pulled  off  the 
train  at  all,  but  they  saw  him  skulking  in 
the  sage  brush  on  the  opposite  side  of  tbe 
train,  and  called  him  to  them,  and  arrest- 
ed him  on  a  charge  of  throwing  one  Tag- 
gart,  a  brakeman,  from  the  train,  and 
the  violence  committed  upon  him  was  to 
make  him  confess  that  he  had  throwo 
Taggart  from  tbe  train,  and  not  because 
of  his  beating  his  way  on  tbe  train  at  all. 
Verdict  and  Judgment  for  tbe  plaintiff, 
and  motion  for  a  new  trial,  which  motion 
was  granted;  and  this  appeal  Is  from  the 
order  granting  a  new  trial. 

One  of  tbe  grounds  assigned  in  the  mo- 
tion for  a  new  trial  Is  that  the  evidencs 
was  Insufficient  to  sustain  tbe  verdict. 
There  was  a  manifest  conflict  in  the  ev1> 
dence.  If  the  plaintiff  is  to  be  believed,  be 
was  entitled  to  recover.  If,  however,  tbe 
two  witnesses  who  contradicted  him  on 
the  vital  question  of  his  being  forcibly 
ejected  from  tbe  defendant's  cars  are  to 

■Comp.  Laws,  {  8230,  provides,  among  ottv 
things,  that  "the  plaintiff  may  unite  several 
causes  of  action,  in  the  same  complaint,  when 
they  arise  out  ox  oontraoti  esproaa  or  Implied.  * 
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oontrol,  the  evidence  was  clearly  insnfiB- 
cient  to  sustain  the  verdict.  The  rule  is, 
when  a  motion  is  made  for  a  new  trial  be- 
cause of  the  insufficiency  of  the  evidence, 
and  the  testimony  is  conflicting:,  the 
granting  or  refusing  a  new  trial  is  largely 
in  the  discretion  of  the  trial  court,  and  its 
act  will  not  be  overruled  unless  there  is  a 
clear  abuse  of  discretion.  HU.  New 
Trials,  5.  29,  99;  Newton  v.  Brown,  2 
Utah,  126;  Davis  v.  Railway  Co.,  3  Utah, 
218,  2  Pac.  Rep.  521;  Hayne,  New  Trials  & 
App.  §  97.  We  think  there  was  no  abuse 
of  discretion  in  this  case.  We  do  not  think 
it  proper  to  comment  on  the  force  and 
weight  of  the  evidence,  as  upon  it  a  iury 
will  have  to  pass  at  the  next  trial,  and 
we  should  not  attempt  to  influence  their 
verdict  by  comments  upon  testimcyiy  that 
will  in  all  probability  be  repeated. 
Judgment  is  affirmed. 

Anderson  and  Miner.  JJ.,  concur. 

'- 

Stevenson  et  al.  v.  CuiXKX, 
(Court  of  Appeal*  of  Colorado.    April  25, 1882.) 
Appkaii — When  Allowed. 
Under  act  of  1867,  providing  that  appeals 
to   the   supreme   court   shall  be   allowed  in  all 
cases  where  the  judgment  appealed  from  is  final 
and  shall  amount,  exclusive  of  costs,  to  JlOO   or 
relates  to  a  franchise  or  freehold,  no  appeal  lies 
*?  .•^''*  ™'"'t  of  appeals  from  a  judgment  that 
plamtiff  recover  from  defendants  a  square  grand 
pmao  or  $95.    Board  of  Com'rs  of  Ktkin  Co.  v 
Aspen  Mmio£&  Smelting  Co.,   (Colo.  Add.)  27 
Pac  Rep.  87S,  followed. 

Appeal  from  Arapahoe  county  court: 
Obobob  W.  MiLijai,  Judge. 

Action  by  Elizabeth  Clarke  against  Otto 
E.  Stevenson  and  Irving  Manatt.  Judg- 
ment for  plaintiff.  Defendants  appeal. 
Appeal  dismissed. 

Pence  <&  Pence,  tot  appellants. 

Pkr  Curiam.  By  the  record  In  this  case 
It  appears  that  the  court  rendered  jndK- 
ment  to  the  effect  that  the  plaintiff  have 
and  recover  of  and  from  the  defendants  a 
square  grand  piano,  or  that  she  have  and 
recover  of  and  frciro  the  defendants  the 
sum  of  $95,  with  her  costs.  To  reverse 
this  judgment  this  appeal  is  prosecuted. 
The  proviHlon  of  the  act  under  which  the 
appeal  i»  prosecuted  provides  that  ap- 
peals to  the  Bupremp  court  from  the  dis- 
trict, county,  and  superior  courts  shall  be 
allowed  in  all  cases  where  the  judgment 
or  decree  appealed  from  be  final,  and  shall 
amount,  exclusive  of  costs,  to  the  sum  of 
91U0,  or  relate  to  a  franchise  or  freehold. 
The  supreme  court  was  without  jurisdic- 
tion to  entertain  the  appeal,  and  under 
the  conclusion  reached  b,y  this  court  in 
the  case  i)f  Board  of  Com'rs  of  Pitkin  Co. 
v.  Aspen  Mining  &  Smeltins  Co.,  27  Pac. 
Rep.  875,  the  appeal  must  be  dismissed. 
2  C3olo.A.  159  ^— — 

Union  Pac.  Rt.  Co.  t.  Arthur. 

(OoMrt  of  Appeals  of  Colorado.    May  9,  1893.) 
Railroid    CoMPAiriBS  —  Fires  —  Nrokssitt    to 

Provb  Nkomoenoe— Contribctoht  Neouobnob 

— CoNSTiTCTioMAL  Law. 

1.  Gen.  St.  §  2  798,  p.  812,  providing  that  "every 
railroad  company  operating  its  line  of  road,  or 
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any  part  thereof,  within  the  state,  sball  be  liable 
for  all  damages  by  lire  that  is  set  out  or  caused 
by  operatiuK  any  such  line  of  road,  or  any  part 
thereof,  and  such  damages  may  be  recovered  by 
the  party  damaged,  by  the  proper  action  in  any 
court  of  competent  jnrisdiotion,  "  is  not  unconsti- 
tutional, in  that  it  deprives  persons  of  property 
without  due  process  of  law. 

3.  In  an  action  thereunder  to  recover  dam 
ages  for  the  destruction  by  Are  of  a  stack  of 
hay,  it  was  only  necessary  to  show  the  origin  of 
the  fire,  and  an  instruction  that  there  could  be  no 
recovery,  unless  negligence  was  shovra,  was 
properly  refused. 

8.  The  court  properly  refused  to  submit  to 
the  Jury  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence,  in  that  he  had  not 
burnt  or  plowed  a  fire  guard  around  bis  hay,  or 
permitted  defendant  to  do  so,  as  the  law  imposes 
upon  him  no  such  duty;  nor  could  the  proximity 
of  the  hay  to  the  track  be  relied  upon  as  a  de- 
fense, especially  as  the  evidence  showed  that  the 
distance  was  a  safe  one  us  far  as  danger  of  di- 
rect burning  was  ooncemed,  and  that  the  fire  was 
communicated  by  the  ignition  of  grass  on  the 
right  of  way. 

Appeal  from  district  court,  Park  coun- 
ty;  John  Campbell,  Judge. 

Action  by  Edward  P.  Arthur  against 
the  Union  Pacific  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Afflrraed. 

r«y/er  &  Orabood,  for  appellant. 

Rrbd,  J.  Appellee  brought  suit  for 
damages  caused  by  fire  alleged  to  have 
been  set  out  by  an  engine  of  appellant, 
resulting  in  the  destruction  uf  grass  and 
bay  In  the  stack  on  the  land  of  appellee 
through  which  the  road  was  operated. 
The  statute  under  which  the  action  was 
brought  Is  as  follows,  (Gen.  St.  §  2798,  p. 
812:)  "That  every  railroad  company 
operating  its  line  uf  road,  or  any  part 
thereof,  within  the  state,  shall  be  liable  for 
all  damages  by  fire  that  is  set  out  or 
caused  by  operating  any  such  line  of  road, 
or  any  part  thereof,  and  such  damages 
may  be  recovered  by  the  party  damaged, 
by  the  proper  action  In  any  court  of  com- 
petent jurisdiction."  Thecase  was  tried  In 
the  district  court  to  a  Jury  resulting  lo  a 
verdict,  and  judgment  against  the  appel- 
lant for  9<>10,  from  which  this  appeal  was 
prosecuted.  The  case  Is  ably  presented 
by  the  counsel  of  appellant,  upon  two 
propositions:  F/ret,  that  the  statute  "is 
unconstitutional  and  void,  being  in  vio- 
lation of  the  constitution  of  Colorado, 
•  •  •  and  of  the  constitution  of  the 
United  States,  •  •  •  In  that.  In  the 
form  of  a  money  judgment,  it  deprives 
persons  of  property  without  due  process 
of  law;"  second,  that  "the  plaintiff  was 
guilty  of  contributory  negligence  in  i-e- 
epect  to  the  stack  of  hay  burned. "  Some 
20  pages  of  printed  brief  and  carefully  pre- 
pared argument  are  devoted  to  sustain- 
ing the  first  proposition.  The  case  o' 
Railway  Co.  v.  De  Busk,  12  Colo.  296, 20  Pac 
Rep.  752,  Is  ably  reviewed  and  criticised. 
The  argument  was  addressed  to  and  filed 
In  the  same  court,  (the  supreme  court,) 
probably  with  the  view  of  the  overruling 
or  modiflcatioa  of  the  decision  in  that 
case.  The  case  having  been  transferred 
by  the  supreme  court  to  this  court,  and 
the  opinion  In  that  case,  clearly  and  un- 
equivocally asserting  the  constitution- 
ality of  the  law,  remaining  authoritative, 
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the  queation  Is  not  open  to  review  In  thlB 
eoart,  and  will  not  be  discuBned.  The 
atntute  in  qnestion  seems  to  have  been 
based  upon  the  theory  that,  with  modern 
mechanical  appliances  and  due  care,  rail- 
roads could  be  HO  operated  as  to  render 
the  setting  out  of  fires  by  locomotives  Im- 
possible, and  tliat  the  communicating  ol 
flre  to  adjacent  combustible  material  was 
to  be  regarded  as  negligence  per  ae,  elim- 
inating all  questions  ot  negligence  or  care 
which  were  fundamental,  and  controlled 
the  right  to  lecover  at  connuon  law. 
Whether  such  theory  was  correct,  and 
care  and  modern  mechanical  appliances 
would  absolutely  prevent  and  render  the 
escape  ot  fire  impossible,  we  are  not  in- 
formed. If  such  is  the  fact,  there  can  be 
no  question  of  the  Justness  of  the  statute 
or  the  wisdom  of  the  legislature  in  enact- 
ing it.  The  utmost  skill  and  care  should 
be  required,  and  all  modern,  practicable, 
mecbunl<^al  devices  employed  for  the  protec- 
tion of  property;  more  especially  should 
this  be  the  case  where  climatic  conditions 
are  such  as  to  greatly  enhance  the  dan- 
ger; but  if,  on  the  other  hnad,  the  abso- 
lute control  of  flre  la  not  within  the 
power  of  the  company  or  its  operators, 
the  statute  is,  at  least,  harsh  and  oppress- 
ive. The  right  to  operate  a  railroad  be- 
ing conferred,  and  a  franchise  granted, 
the  people  of  the  state  have  a  right  to 
exact  all  possible  care  in  Its  management, 
and  by  law  compel  due  attention  to  pri- 
vate rights  of  persons  and  property.  By 
the  statute  under  consideration,  the  law 
of  control  and  indemnity  for  loss  has  been 
carried  to  the  very  verge  of  constitational 
legislation.  Hy  it  only  two  questions  are 
left  for  determination — First,  the  origin 
of  the  flre;  Bt:Coiid,  the  amount  of  dam- 
age. The  qnestion  of  care  or  negligence 
in  operating  the  ruad  not  being  a  factor, 
and  there  being  nu  law  requiring  individu- 
als along  the  line  of  the  road  to  use  any 
precautions  or  perform  any  acts  to  pre- 
vent the  occurring  of  fires,  we  do  not  see 
bow,  under  the  circamstances  of  this  case, 
or  under  any  circumstances  where  the  loss 
occurs  by  flre,  contributory  negligence,  on 
the  part  of  the  owner  ot  the  land,  can  be 
available  as  a  defense. 

It  Is  contended  that  appellee  was  guilty 
of  contributory  negligence — First,  In  stfick- 
ing  hay  too  near  the  track ;  second,  in 
not  protecting  it  from  fire;  third,  in  not 
allowing  appellant  to  protect  it.  We  are 
at  a  loss  to  see  how  the  doctrine  of  con- 
tributory negligence  can  be  invoked  as  a 
defense  where  there  is  no  law  requiring 
precautionary  action  on  the  part  of  the 
party  damaged,  and  no  qnestion  of  negli- 
gence on  the  part  of  the  corporation  can 
be  made  or  adjudicated.  It  Is  shown  by 
the  evidence  that  the  stack  of  hay  burned 
was  from  120  to  150  yards  from  the  track; 
that  the  right  of  way  ot  appellant  was  50 
feet  In  width,  25  feet  each  way  from  the 
center  of  the  track;  that  the  flre  caught 
a  few  feoc  outside  of  the  right  of  way, 
burned  over  the  intermediate  ground, 
reached  the  bay,  and  consumed  it;  hence 
the  burning  could  not  be  chargeable  to 
its  proximity,— flre  was  not  directly  com- 
municated to  the  bay  from  the  engine. 
The  proximate  cause  was  the  Ignition  ot 


the  gross  In  the  Immediate  vicinity  ot  tlis 
track.  It  is  evident  the  result  mlgbt  taavs 
been  the  same  had  the  distance  been  a 
mile.  It  is  also  shown  by  evidence  that 
appellant's  servants  bad  attempted  to 
burn  around  the  stacks  to  protect  them, 
and  had  been  stopped  by  appellee.  With- 
in the  right  of  way  and  upon  tbe  land 
under  control  of  the  appellant  any  pre- 
cautionary measures  were  under  Its  con- 
trol, and  not  only  justifiable,  but  praise- 
worthy. Outside  of  Its  lines,  such  ettorts 
may  have  been  praiseworthy,  but  not 
legally  justifiable  without  the  consent  of 
the  owner.  To  allow  or  refuse  permission 
was  a  matter  solely  in  his  discretion,  and 
he  could  not  be  chargeable  with  contribu- 
tory negligence  for  refusing  to  allow  an  il- 
legal entry  and  occupation  of  bis  land. 
In  Railroad  Co.  v.DeGraIT,29Pac.Rep.664, 
(recently  decided  In  this  court,  not  yet  of- 
innially  reported,)  we  had  occasion,  in  an 
analogous,  if  not  strictly  parallel,  case,  to 
discuss  the  same  statute;  and  in  the  case 
of  Railway  Co.  v.De  Busk,  supra,  while  fol- 
lowing it  as  the  constitutionality  of  the 
statute,  we  did  not  indorse  tbe  opinion  as 
a  whole.  We  could  not  say  that  under  an 
arbitrary  statute,  where  the  only  facts  to 
be  established  were  the  origin  of  the  fire 
and  damage,  the  origin  of  the  fire  could 
be  established  by  Inference.  Such  con- 
struction would  leave  a  corporation  too 
much  at  the  mercy  of  designing  men,  and 
we  held  that  the  orig^In  of  the  fire  should 
be  established  like  any  other  important 
fact,  and  reversed  the  Judgment  mainly 
for  want  of  sufficient  evidence  to  estab- 
lish the  origin.  In  this  case,  that  the  fire 
was  communicated  by  a  passing  engine 
appears  to  have  been  tacitly  conceded  ur 
admitted. 

It  is  also  contended  that  tbe  court  erred 
In  refusing  instructions  asked  byappellant 
and  in  those  given.  The  first  four  instruc- 
tions asked  and  refused  required  the  court 
to  direct  a  verdict  forappellant,  taking  all 
consideration  of  questions  of  fact  from 
the  Jury,  and  were  very  properly  refused. 
The  second  refused  instruction  required 
the  court  to  instruct  tbe  Jury  that  plain- 
tiff could  not  recover  unless  negligence 
was  shown  on  the  part  of  appellant.  As 
already  shown.  In  our  construction  of  the 
statute, no  Issue  of  the  kind  was  involved, 
and  the  instrui;tIon  properly  refused.  The 
3d,  5tb,  and  6th  required  the  court  to  sub- 
mit to  the  Jury  questions  of  contributory 
negligence  on  the  part  of  appellee.  First, 
that  It  was  negligence  to  stack  the  hay  so 
near  tbe  track  without  protecting  it  in 
some  manner.  Such  instruction  was  not 
warranted  by  any  evidence  In  the  case. 
The  distance  was  a  safe  one,  as  tar  ss  di- 
rect danger  of  burning  was  concerned. 
The  fifth  was  the  same  as  the  third  in  ef- 
fect, with  the  addition  that  it  was  tbe  du- 
ty of  appellee  to  have  burned  or  plowed 
a  fire  guard  around  the  stack,  and  fafiing 
to  do  so  was  negligence.  This  was  prop- 
erly refused.  The  sixth,  the  same  as  the 
fifth,  with  the  further  addition  that  the 
appellee  was  guilty  of  negligence  in  not  al- 
lowing appellant  to  burn  a  flre  guard 
around  the  stacks.  This,  in  our  view  of 
the  case,  as  above  stated,  would  have 
been  Improper,  and  was  properly  refused. 


Digitized  by 


Google 


Colo.) 


B££V£S  0.  TEOPLE. 


1033 


Under  a  statute  arbitrarily  fixing  thelia- 
blUly,  on  proof  of  damage,  and  that  the 
Are  was  communicated  by  operating  the 
road,  regardleBB  of  the  queationij  of  care 
and  neKligence,  there,  ut  neceHalty,  could 
be  no  isiiue  of  contributory  negligence,  no 
precautions  being  required  by  law  to  be 
taken  by  parties  to  prevent  burning.  II 
there  waH  error  In  the  iuatructlons  given, 
It  wuB  in  Bubuiitting  to  the  Jury  the  ques- 
tion of  contributory  negligence  of  the  ap- 
pellee at  all.  In  the  sixth  and  seventh  in- 
BtructloDs  given  by  the  court  the  quentfon 
of  contributory  negligence  of  appellee  is 
directly  sobmltted  to  the  ]ury,  and  tliey 
wei-e  charged.  If  the  property  "  would  not 
have  been  destroyed  but  for  that  contrib- 
utory negligence,  then  plaintiff  cannot  re- 
cover in  this  action."  The  Instructions 
given  embraced,  In  substance,  ail  that  was 
asked  by  appellant  on  the  question  of  ecu- 
trihutory  negligence,  and  the  Issue  was 
found  against  It.  In  other  respects  the 
instructions  given  appear  to  have  been 
correct.  The  statute  having  been  declared 
constitutional,  and,  in  our  view  of  It,  no 
serious  errors  having  occurred  upon  the 
trial,  the  judgment  mast  be  affirmed. 

2  C!olo.A.  196         


jiERTRs  et  al.  V.  People. 
{Court  of  AppeaU  of  Colorado.     Jay  9, 1893.) 
CosTKMPT— What  Constitctbs. 
In  replevin  the  mortgagee  of  the  chattels 
replevied  filed  a  plea  of  Intervention.    The  issue 
of  defendant's  right  to  ezecuto  the  mortgage  was 
raised,  and  the  court  gave   Judgment   anrarding 
plaintiff  possession,    whureupon  the   intervener 
and  one  K.  clandestinely,  and  before  the  order  of 
the  court  could  be  complied  with,  took  posses- 
sion of  the  chattels  under  intervener's  mortgage, 
while  they  were  in  the  sheriff's  custody,  and  re- 
moved them  beyond  the  jurisdiction  of  the  court. 
Held,  that  both  R.  and  the  intervener  were  lia- 
ble for  contempt. 

Error  to  PhilllpB  county  court;  Okan- 
TH-Mc  Prndlbton,  Judge. 

D.  W.  Reeves  and  Alex.  F.  Meyer  were 
convicted  ul  contempt,  and  bring  error. 
AfHrmed. 

Smith  <6  Muntxing  and  J.  A.  Bentley, 
for  plaintiffs  in  error.  S.  W.  Joof)s,  Atty. 
Gen.,  and  H.  RIddell,  for  the  People. 

Richmond,  P.  J.  This  was  a  proceeding 
In  the  name  of  tbe  people  of  the  state  of 
Colorado  against  the  defendants.  Reeves 
and  Meyer,  for  contempt.  In  theyearlK89, 
Thomas  White  InstUuted  a  suit  in  replev- 
in in  the  county  court  of  Phillips  county, 
against  one  James  P.  Brophy,  to  recover 
possession  of  certain  described  animals. 
Brophy  left  the  country  without  answer- 
ing the  complaint,  and  default  was  entered 
against  him.  Plaintiff  in  error  Alex.  F. 
Meyer  filed  his  plea  of  intervention  under 
the  statute,  asserting  his  right  to  imme- 
diate possession  of  the  property  by  virtue 
of  a  chattel  mortgage  from  Brophy,  duly 
executed  and  recorded.  To  the  plea  of 
intervention  an  answer  was  Hied  by  White, 
and  a  replication  to  the  answer  followed. 
Under  tiiese  pleadings  tbe  controversy  lit- 
igated related  to  Bropby's  ownership  of 
the  chattels,  and  right  to  give  the  mort- 
gage In  question.  July  27th  the  court 
rendered    judgment   that     tUo    plaintiff, 


White,  was  at  the  commencement  of  the 
action  the  owner  of  the  property  do- 
sciihed  in  his  affidavit  of  replevin,  and 
was  entitled  to  the  possession  at  the  same. 
"  *  •  •  It  is  therefore  considered  by  the 
court  that  tbe  plaintiff,  Thomas  White, 
do  have  and  recover  against  Alex.  F,  Mey- 
er, tbe  intervener,  the  costs  of  said  inter- 
Tentlon  herein  expended,  and  thatthesald 
plaintiff,  Thomas  White,  do  have  pos- 
session of  the  property  described  In  the 
petition  ol  replevin,  and  that  tbe  sai<l 
plaintiff  do  have  Judgment  against  James 
P.  Brophy,  defendant,  tor  his  costs  In  said 
replevin  action."  Itappearsby  therecord 
that,  notwithstanding  the  order  and  judg- 
mentof  the  court,  Meyer  and  Reeves,  on  tbe 
80tb  day  of  Jnly,  18tj9,  before  tbe  property 
had  been  turned  over  to  Thomas  Whita 
as  per  order  of  tbe  court,  took  possession 
of  the  property,  and  removed  it  beyond 
the  jnrisdlctiou  of  the  court.  For  this  act 
the}'  were  Judged  in  contempt  of  thecourt, 
and  fined  in  the  sum  of  91:>0,  besides  costs. 
It  is  Insisted  on  behalf  of  plaintiffs  in 
error  that  the  defendants.  Reeves  and 
Meyer,  cannot  be  held  for  contempt,  be- 
cause, as  it  is  assumed  In  the  argument, 
the  property  had  been  turned  over  to 
plaintiff  in  conformity  with  the  statute 
and  order  embraced  in  the  writ,  and  that, 
su  far  as  Reeves  is  concerned,  he  was  in  no 
sense  a  party  to  tbe  record,  and  could 
not  be  held  for  contempt,  although  he  as- 
sisted in  removing  the  property  beyond 
the  Jurisdiction  of  thecourt.  The  plain- 
tiff in  error,  by  the  record  presented  to 
this  court,  has  precluded  himself  from  In- 
sisting upon  the  contention  that  the  prop- 
erty had  been  transferred  to  the  custody 
of  the  plaintiff.  The  record  recites  that  it 
had  not  been.  It  shows  that  tbe  sheriff 
still  retained  the  custody  of  the  property 
under  tbe  writ,  and  that,  while  so  in  the 
custody  of  the  sheriff,  it  was  removed 
from  the  Jurisdiction  of  the  court.  We  are 
not  warranted  In  going  outside  of  the  rec- 
ord to  ascertain  what  the  actual  facts  In 
the  case  were,  but  are  under  obligations 
to  accept  the  record  as  presented  by  the 
plaintiff  in  error.  This,  then,  eliminates 
from  our  consideration  all  questions  save 
and  except  whether  or  not  tbe  facts  pr»- 
sented  show  that  a  contempt  had  been 
committed ;  and  if  they  are  sufficient  the 
court  may  take  Jurisdiction,  and  its  sub- 
sequent orders  will  not  be  reviewed  for 
mere  errors.  In  the  ciise  of  Knott  v.  Peo- 
ple, m  III.  532,  it  was  held  that  "where 
property  is  replevied  before  a  Justice  of 
the  peace,  and  an  appeal  taken  to  the 
circuit  court,  if  the  defendant  in  replevin 
and  another  take  the  same  from  the  plain- 
tiff, and  place  it  beyond  his  reach,  the  cir- 
cuit court  will  have  tbe  rightful  power  to 
enter  a  rule  upon  them  to  restore  it  to 
the  plaintiff,  and  punish  them  by  fine  and 
imprisonment  for  disobedience."  In  the 
case  of  People  v.  Neill,  74  111.  68,  it  was 
held  that  "a  party  from  whose  possession 
perRonal  property  has  been  taken  by  an 
officer  by  virtue  of  a  writ  of  replevin  Is 
guilty  of  contempt  of  court  if  he  forcibly 
retakes  the  possession  thereof  after  the 
goods  have  been  by  the  officer  delivered 
to  the  plaintiff  in  replevin. "  Yott  v.  Peo- 
ple, 01  III.  U.     Meyer  testifier  in  hiaown  b*- 
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!ialt  that  be  resides  In  Yama  coanty ;  that 
on  the  30th  day  of  July,  abuat  4  o'clock, 
with  the  assistance  of  Heaves,  he  took  the 
property  mentioned  in  the  information 
from  the  pasture  ul  W.  G.  Holland,  In  the 
county  of  Phillips,  as  mort^ap^ee  under  a 
chattel  murtgu^e  executed  by  Brophy  to 
one  Steine,  and  by  Steine  assigned  to  Mey- 
er for  a  valuable  consideration ;  that  the 
notes  secured  by  said  mortgage  were 
taken  up,  and  a  new  mortgage  given, 
which  was  the  mortgage  litigated  in  the 
replevin  suit;  that  he  was  the  owner  of 
the  mortgage,  which  had  not  been  released 
or  paid  ;  that  the  reason  that  he  took  the 
property  was  that,  after  the  court  bad 
decided  the  intervention,  he  tiled  his  ap- 
peal bond,  and  a  motion  for  n  receiver  of 
the  property  pending  the  appeal,  which 
motion  was  denied,  and  that  he  had  no 
other  recourse  except  to  take  the  property 
under  the  mortgage,  and  remove  it  into 
Yuma  county,  where  he  might  sell  it  to 
pay  his  debt;  and  that  White  bad  given 
no  Hufficient  bond  in  the  suit,  and  was 
utterly  insolvent.  He  was  therefore 
afraid  he  would  lose  bis  debt.  By  his  own 
testimony  he  admits  that  bis  rights  as 
Intervener  were  passed  upon  by  the  court, 
and  admits  knowledge  of  the  Judgment 
of  the  court  In  favor  of  plaintiff  against 
him  as  well  as  against  the  defendant. 
But  nevertheless  he  assumed  the  right,  as 
a  protection  to  himself  and  in  contempt 
of  the  judgment  of  the  court,  for  the  pur- 
pose of  paying  his  own  debt,  to  clandes- 
tinely, by  the  aid  of  Reeves,  remove  the 
property  without  the  jurisdiction  of  the 
eourt,  and  before  tbe  order  of  the  court 
could  be  complied  with.  We  think  that 
tbe  facts,  as  they  appear  from  the  record, 
constitutiB  a  contempt,  and  that  the  court 
below  bad  Jurisdiction  to  impose  a  penal- 
ty. Beyond  this,  we  are  not  authorized 
to  review  the  record.  Cooper  v.  People,  13 
Colo.  337,  22  Pac.  Rep.  790. 
Tbe  Judgment  must  be  affirmed. 

2  C0I0.A.  202         ^— — 
Colorado  Midland  Rt.  Co.  t.  Rcbdi  et  al. 
(Court  of  Appeals  of  Colorado.   May  9, 1893.) 

Bhinent  Domain— Condemnatioh  for  Railroad 

— Froceovrb. 
Under  Mills'  Ann.  St  S  1717  ot  seq.,upon 
the  presentation  of  a  petition  for  the  condemaa- 
tlon  of  a  railroad  right  of  way  "to  a  Judge  in  va- 
cation, "  It  Is  his  duty  Ui  note  thereon  the  day  of 
presentation,  and  also  the  day  on  whlcb  he  will 
bear  the  same,  and  the  clerk  of  the  court  shall 
"at  once"  issue  summons.  Held  that,  where  a 
petition  was  filed  in  the  office  of  the  clerk  in  va- 
cation, it  should  have  been  presented  to  the  judge 
for  such  indorsements;  and  even  if,  where  it 
was  sought  to  condemn  land  purchased  by  a  pre- 
emption claimant,  whose  entry  bad  been  protest- 
ed and  suspended,  the  assessment  of  compensa- 
tion  could  be  made  conditional  upon  the  sustain- 
ment  of  the  entry  and  postponed  until  the  deter- 
mination of  its  validity,  there  was  no  error  in 
denying  a  motion  that  summons  issue,  made  two 
years  after  the  filing  of  ihe  petition,  without  any 
infarmation  as  to  the  determination  of  the  valid- 
ity of  the  entiT,  and  in  dismissing  the  petition 
without  prejudice. 

Appeal  from  district  court,  Pitkin  coun- 
ty; Thomas  A.  Buckbr,  Judge. 

Petition  of  the  Colorado  Midland  Rail- 
way Company  lor  tbe  condemnation  of  a 


right  of  way  through  land  claimed  by 
John  Ruedi  and  others.  From  a  Judg- 
ment dismissing  Its  petition,  petitioner 
appeals.    Affirmed. 

H.  T.  Rogers  and  Wilson  &  Stiwsoa,  for 
appellant. 

Richmond,  P.  J.  By  the  abstract  of  rec- 
ord in  this  case  we  learn  that  on  tbe  13tb 
day  of  June,  1887,  appellant  filed  in  tbe 
ofSce  of  the  clerk  of  the  district  court  ot 
Pitkin  county  a  petition  fur  condemna- 
tion of  lands.  After  tbe  usual  allegations 
showing  appellant's  right  to  proceed  in 
this  manner  to  acquire  the  right  of  way, 
and  giving  a  description  of  the  property 
in  question,  the  petition  proceeds  as  fol- 
lows: "That  the  said  defendants  appear 
to  claim  some  interest  in  said  premises  as 
appearing  ot  record,  and  that  the  defend- 
ant John  Ruedi  appears  to  have  pur- 
chased the  same  from  the  United  States, 
and  to  have  made  entry  thereof  ajB  a  pre- 
emption claim  on  or  about  the  6th  day 
of  October,  A.  D.  1884,  but  petitioner  is  in- 
formed and  believes,  and  so  states  tbe 
fact  to  be,  that  since  tbe  date  of  said  en- 
try tbe  same  has  been  protested,  and  has 
been  suspended  and  held  for  cancellation, 
and  now  is  suspended  and  held  for  can- 
cellation by  order  of  the  honorable  com- 
minsioner  of  the  general  land  otiice  of  tbe 
United  States.  T!iat  the  compensation 
to  be  paid  for  tbe  said  above-described 
real  estate  cannot  be  agreed  upon  be- 
tween your  petitioner  and  thesaid  defend- 
ants, or  any  thereof;  and  the  petitioner 
is  unwilling  to  pay  any  compensation  for 
said  lands,  or  for  the  damages  thereto,  or 
to  the  residue  thereof,  so  long  as  said  pre- 
emption entry  is  suspended  and  held  for 
cancellation,  as  aforesaid.  That,  in  tbe 
event  of  tbe  cancellation  of  said  entry  by 
tbe  United  States,  your  petitioner  will  be 
the  owner  ot  said  strip  of  land  for  right  ot 
way  under  and  by  virtue  of  the  act  of  con- 
gress of  March  8,  1875,  granting  right  ot 
way  to  railroads  over  and  across  the 
public  lands  of  tbe  United  States,  and  by 
virtue  of  the  filing  and  approval  of  its 
profile  map  over  and  acrosssald  premises, 
in  accordance  with  said  act  of  cuugresa. 
all  tbe  provisions  and  requirements  of 
which  have  been  complied  with  by  yonr 
petitioner.  Yonr  petitioner  further  says 
that  now,  and  so  long  as  tbe  suspension 
of  said  entry  shall  continue,  it  is  the 
owner  of  said  right  of  way,  and  strip  of 
land  for  right  of  way.  under  and  by  virtue 
of  its  compliance  with  the  said  act  of  con- 
gress, as  aforesaid.  But  that,  in  the  event 
of  said  entry  being  sustained  by  the  said 
honorable  commissioner  of  tbe  general 
land  olflce,  your  petitioner  will  be  ready 
and  willing  to  pay  a  just  and  reasonable 
compenaatlou  for  tbe  said  strip  of  land 
sought  to  be  condemned  herein  to  the 
owner  or  owners  thereof  when  ascer- 
tained. Therefore  your  petitioner  prays 
that,  in  the  event  of  said  entry  l)elnK  sus- 
tained, your  honor  will  then  cause  the 
compensation  to  be  assessed,  and  paid  to 
the  owners  of  said  land  and  premises,  and 
to  that  end  that  tbesaid  defendants,  John 
Ruedi,  Porter  Plumb,  James  M.  Downing. 
D.  M.  Van  Hoevenbergh,  JohnC.  Eame«, 
and  Elmer  T.  Butler,  and  each  and  every 
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person  owniag  or  claiming  ai^  interest 
In  aaid  premises,  may  be  summoiied  to  ap- 
pear before  tbls  taonurable  court,  and 
Bbow  cause  why  said  premises  should  not 
be  taken  by  your  petitioner  for  the  pur- 
poses aforesaid,  and  why  they  should  not 
accept  a  reasonable  compensation.  It  any 
be  adjudged  to  them,  or  either  of  them, 
as  owners  of  or  Interested  in  said  prem- 
ises, for  the  takinja;  and  appropriation  of 
the  same,  or  for  Injury  or  damage  thereto 
by  reason  of  the  construction  of  said  rail- 
way line  over  and  across  the  same.  And 
your  petitioner  further  prays  that  the 
right  to  use,  occupy,  and  appropriate 
said  premises,  to  the  extent  and  tor  the 
purpose  aforesaid,  be  adjudged  to  your 
petitioner,  and  to  Its  successors  and  as- 
signs, forever.  Your  petitioner  further 
prays  that,  in  the  event  of  the  cancellation 
of  said  entry  uf  said  lands  by  the  United 
States,  and  due  proof  thereof,  this  pro- 
ceeding be  dismissed,  and  that  until  the 
decision  of  the  said  honorable  commis- 
sioner of  the  general  land  office  shall  be  ren- 
dered, sustaining  or  canceling  said  entry, 
this  action  and  prot-eedlng  shall  be  stayed 
and  continued.  And  that  your  honor  will 
grant  your  petitioner  such  other  and  fur- 
ther relief  in  the  premises  as  shall  be  just 
and  equitable." 

Following  the  petition  in  the  record  are 
seven  orders  entered  at  different  terms  of 
the  court  during  the  years  1887, 1888,  and 
1889,  in  these  words:  "On  this  day  it  in 
ordered  by  the  court  that  this  cause  be, 
and  the  same  is  hereby,  passed."  On 
January  15,  1889,  defendants,  appearing 
specially  for  the  purposes  of  the  mo- 
tion, moved  the  court  to  dismiss  the 
above-entitled  cause  and  petition,  for  the 
reason  that  no  ttammons  had  been  is- 
sued in  said  cause  within  the  time  re- 
quired bylaw;  that  the  petition  in  said 
cause  was  filed  on  the  15tb  day  of  June, 
1887;  that  no  day  was  then  or  has  since 
been  set  when  the  matters  contained  in 
said  petition  would  be  heard;  that  no 
order  for  the  issuance  of  summons  to  de- 
fendants was  ever  made;  nosummons  has 
ever  been  served  on  any  of  the  defendants. 
On  May  C,  18S9,  the  court  entered  an  order 
that  the  cause  be  passed.  On  August  14, 
1889,  a  motion  to  dismiss  was  argued  by 
counsel.  On  August  >J9, 1889,  plaintiff  filed 
Its  motion,  moving  the  court  to  issue 
summons  to  the  respondents  in  accord- 
ance with  the  prayer  of  tiie  petition.  This 
motion  wan  denied.  The  motion  of  du- 
feudants  to  disniiss  the  action  was  sus- 
tained. The  judgment  of  the  court  Is  in 
the  following  words:  "Thereupon  it  was 
ordered  that  the  cause  be  dismissed,  at 
the  cost  of  i>lalntlff,  without  prejudice  to 
plaintiff's  rights  in  the  premises,  and  that 
defendants  have  and  recover  judgment  ot 
and  from  the  plaintiff,  their  proper  costs 
and  disbursements  to  be  taxed,  and  let 
execution  issue  therefor. "  To  reverse  this 
judgment  plaintiff  prosecutes  this  appeal. 

The  foregoing  is  a  statement  ot  the  case 
us  presented  by  appellant.  No  appear- 
ance Is  enteredtortheappellees.  This  was 
a  proceedhig  under  the  "Eminent  Domain 
Act,"  and  by  this  act  it  is  provided  that, 
when  a  "petition  he  presented  to  a  judge 
during  vacation,  tiie  judge  shall  note 
CoIo.Rep.  27-29  P.— 30 


thereon  the  day  of  presentation,  and  shall 
also  note  thereon  the  day  when  he  will 
hear  the  same,  and  shall  order  the  issu- 
ance of  summons  to  each  resident  defend- 
ant, and  the  publication  ot  notice  to  each 
nonresident  defendant,  and  the  derlr  ot 
the  court  shall  at  once  issue  the  eummona, 
and  give  notice  accordingly."  It  is  also 
provided  that  "summons  shall  be  made 
returnable  on  such  day  and  hour  as  the 
court  or  judge  may  fix  and  determine,  not 
less  than  thirty  days  after  the  Issuance  of 
such  summons,  and  the  same  shall  be 
served,  lo  the  same  manner  as  iu  other 
cases,  at  least  ten  days  before  the  return 
thereof."  1  Mills' Ann.  St.  §§1717, 1718.  It 
Is  argued  that  the  act  seems  deficient  in 
making  no  provision  as  to  the  manner  ot 
issuing  samnions  except  in  cases  where  a 
petition  is  presented  to  a  judge  In  vaca- 
tion, and  that  in  the  absence  of  any  such 
provision  there  can  be  no  doubt  of  the 
power  ot  the  court  to  order  the  Issuance  ot 
summons  upon  application.  It  may  be 
conceded  that  It  Is  within  the  power  of 
the  court  to  direct  the  summons  to  issue 
upon  application,  but,  if  so,  the  court  did 
not  exercise  the  privilege.  We  are  not 
willing  to  admit  that  the  contention  of 
appellant  is  correct.  We  will  assume 
that  this  application  was  filed  in  vaca- 
tion, and,  if  filed  in  vacation,  it  should 
have  been  presented  to  the  judge.  It  then 
became  the  duty  oT  the  judge  to  note  the 
day  of  presentation,  the  day  when  he 
would  hear  the  same,  and  to  order  the 
Issuance  of  the  summons  to  the  resident 
defendants,  and  the  publication  of  notice 
to  nonresident  defendants.  We  certainly 
are  justified  In  taking  notice  of  the  fact 
that  the  15th  day  of  June,  1887,  was  not  a 
day  within  any  of  the  terms  of  the  court 
provided  by  statute  to  be  held  in  the  coun- 
ty ot  Pitkin,  in  that  district.  The  record 
i-ecltes  that  the  petition  was  filed  in  the 
office  ot  the  clerk.  After  being  filed  In  the 
office  of  the  clerk.  It  was  the  boundenduty 
of  the  petitioner  to  present  the  applica- 
tion to  the  judge  for  the  purpose  of  having 
him  comply  wlththeprovlslonsofthestat- 
ute.  Two  years  or  more  elapse  before 
any  action  Is  taken,  and  thereupon  the 
court  directs  a  dismissal,  without  prejudice 
to  the  petitioners,  practically  allowing 
them  to  institute  another  proceeding. 

The  petition,  as  will  be  observed,  pro- 
ceeds upon  the  theory  that  Rui.-dl  appears 
from  the  record  tu  ha  vepurcbased  from  the 
United  States,  as  a  pre-emption  claimant, 
land  through  which  the  appellant  Is  seek- 
ing the  right  of  way,  and  that  owing  to 
some  proceedings,  or  for  some  reason,  the 
entry  had  been  protested,  and  was  sus- 
pended. It  Is  therefore  prayed  that,  in  the 
event  ot  an  entry  belngsustalned,  the  peti- 
tioner asks  the  court  to  cause  the  compen- 
sation to  be  assessed,  and  to  pay  the 
owners  of  the  land  the  amount  they  are 
entitled  to.  In  other  words,  the  petition 
seeks  to  postpone  the  inquiry  of  compen- 
sation until  the  rights  ot  all  the  defend- 
ants may  have  been  determined.  The  mo- 
tion for  the  summons  to  Issue  does  not 
inform  the  court  that  the  title  has  been 
determined;  tbattherespectivedefendants 
are  interested  In  the  adjudication  sought 
by  the  petilioners.    We  do  not  think  that 
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tbe  eminent  domain  act  contemplates  a 
proceeding  uf  tbia  kind.  Railway  Co.  v. 
Croman,  IG  Colo.  381,  27Pac.  Rep.  256.  By 
tbe  eminent  domain  act  the  petition  must 
set  forth  the  purponea  for  wulch  the  prop- 
erty is  aoughc  to  be  taken,  a  descrip- 
tion of  the  property,  the  names  of  tbe  per- 
sons Interested  therein  as  owners  or  other- 
wise, and  praying  such  judge  to  cause  a 
compensation  to  be  paid  to  the  owner  to 
be  assessed.  Tbe  petition  in  this  case  is 
in  the  alternative.  The  petitioner  prays 
that,  in  the  event  of  John  Ruedi's  entry 
being  sustained,  the  judge  of  the  court 
will  cause  compensation  to  be  assessed 
and  paid  to  the  owners  of  said  land  and 
premises.  In  other  words,  the  petitioner 
seeks  to  postpone  the  Issuance  of  sum- 
mons or  further  action  In  tbe  case  until 
tbe  rights,  title,  and  Interest  uf  Ruedl  and 
tbe  otber  defendants  have  been  adjudicat- 
ed through  the  legitimate  channels  pro- 
vided for  by  th«  government  of  the  United 
States.  Conceding  tbe  right  to  do  this, 
then,  when  it  made  its  motion  that  the 
summons  Issue  in  conformity  with  the 
prayer  of  the  complalnt.it  should  bysome 
supplemental  proceeding  or  petition  have 
Indicated  to  the  court  that  the  interests 
of  the  defendants  bad  been  determined 
through  proper  jadlclal  channels,  and 
Tvbat  such  interests  were  as  so  determined. 
The  court  had  no  more  ground  for  issuing 
the  summons  upon  tbe  application  made 
in  ItiS'J  than  it  had  upon  the  petition  filed 
In  1887.  We  think  the  court  below  was 
extremely  liberal  In  its  judgment  of  dis- 
missal In  providing  that  the  cause  should 
be  "dlamiased  without  prejudice,"  thus 
leaving  the  petitioner  In  tbe  position  to  file 
another  petition,  and  renew  its  prayer 
for  a  condemnation  of  the  land  through 
which  and  over  which  it  sought  the  right 
of  way.  To  follow  the  argument  of  the 
appellant  to  its  logical  seqnence  would 
result  in  tbe  right  of  plaintiff  to  petition 
for  condemnation  of  land,  the  title  to 
which,  as  the  record  might  disclose,  would 
be  In  a  number  of  persons,  then  In  litiga- 
tion, and  to  suspend  further  action  in  the 
condemnation  proceedings  until  the  title 
had  been  determined  through  the  various 
channels  provided  by  law.  Wo  might 
readily  admit,  for  the  purposes  of  argu- 
ment, that  such  proceedings  could  be  in- 
stituted with  such  a  purpose  in  view;  but 
when  the  petitioner  seeks  for  a  snmmcmn 
it  occurs  to  us  that  It  was  his  duty  to  so 
amend  the  petition  as  to  show  that  the 
title  In  controversy  had  been  judicially 
illspoBed  of  in  favor  of  all  the  defendants, 
in  the  case  of  Railway  Co.  v.  Croman, 
supra.  It  was  held  that  a  party  cannot  be 
I)ermltted,  In  a  proceeding  ander  the  emi- 
nent domain  act,  to  seek  a  condemnation 
of  certain  lands,  and  at  the  same  time, 
and  in  the  same  suit,  and  In  the  same  peti- 
tion, set  up  a  title  In  fee  In  Itsi-lf,  and  ask 
an  adjudication  upon  it.  Proceedings  In 
condemnation  can  only  he  Instituted  un- 
der the  particular  statutes  which  warrant 
them.  The  stututPH  from  which  the  au- 
thority to  institute  them  are  derived  limit 
the  right  to  certain  clasHes,  to  wit,  those 
who  seek  to  take  pivoporty  belonging  to 
<itherK  for  purposes  deslnnated  In  the  enact- 
ments upon  that  subject.  If  the  petitioner 


IB  onable  to  bring  himself  within  the  de- 
scrlptio  personal  of  some  act  from  which 
be  derives  his  rights,  or  if  be  fails  to  show 
that  he  Is  seeking  to  take  private  proper- 
ty, and  desires  to  ascertain  its  value  In 
that  proceeding,  bis  petition  must  be  din- 
missed.  It  oecura  to  us  that  it  was  peti- 
tioner's duty  to  so  amend  its  petition  as 
to  show  who  were  Interested  In  the  prem- 
ises, and  proper  parties  defendant.  The 
judgment  of  dismissal  was  right,  and  war- 
ranted by  the  record,  and  tbe  judgment 
therefore  is  affirmed. 

2  GolcA.  184 


Platte  &  D.  Canal  &  Milli.\u  Co.  t. 

Lee,  Mayor,  et  hI. 

(Court  of  Appeals  of  Colorado.    May  9, 1802.) 

MumciPAi.  CoBFOBATioNS  —  Validitt  of  Oboi- 

NANCE— iMDMCTIOil. 

1.  A  city  coDDOt  under  its  police  power,  by 
ordinanoe,  require  a  ditcti  which  was  coDstructed 
through  lands  embraced  within  the  pablic  do- 
main of  the  United  States  prior  to  sucQ  lands 
being  embraced  within  the  city  limits,  to  be  so 
confined  and  recouatrncted,  by  boxing,  fluming, 
or  otherwise,  as  to  prevent  the  farther  washing 
and  catting  away  of  the  property  along  the  line 
of  such  ditith. 

2.  A  oity  may  be  enjoined  from  prosecoting 
tbe  owner  of  such  ditoh  for  the  violation  of  such 
an  ordinance,  such  prosecution  tending  to  Impair 
vested  rights,  and  Inflict  irreparable  iujnry  with- 
out authority  of  law. 

Appeal  from  district  coart,  Arapaho 
county;  Victob  A.  Elliott,  Judg^. 

Action  by  the  Platte  &  Denver  Canal  & 
Milling  (Jompany  against  William  S.  I^ee, 
ma.vor  of  Denver,  and  others.  From  a 
judgment  sustaining  a  demurrer  to  tbe 
complaint,  plalutltf  appeals.    Reversed. 

Markhara  <£  Carr,  for  appellant.  Joha 
F.  Sbafi-otli  anu  O.  C.  Harsh,  fur  appisl- 
lees. 

Richmond,  P.  J.  The  plaintiff,  a  cor- 
poration under  ttie  laws  ot  ttus  state, 
by  its  complaint  alleges,  in  substance, 
as  follows:  Ttiat  it  has  now  imder 
its  control  and  in  operation  a  ditch  con- 
structed by  the  Platte  &  Denver  Ditch 
Company  in  the  year  1864;  that  tlie  ditch 
was  constructed  for  the  purpose  of  furnish- 
ing water  fur  miiliug,  manufacturing,  and 
irrigation;  thatthecoinpany,  by  prior  oc- 
cupation and  appropriation. acquired  *^- 
right  of  way  and  easement  along  the 
routeofsald  ditch  through  the  city  of  Den- 
ver where  the  said  ditch  now  runs:  that 
the  lands  within  the  limits  uf  the  city  of 
Denver  through  which  the  ditch  w'aH  con- 
structed was,  at  the  time  of  the  constmc- 
tlon,  a  part  of  the  public  domain,  and  su 
remained  a  part  of  the  public  domain  un- 
til long  after  tiie  construction  of  said 
ditch;  that  the  rights  of  the  city  of  Den- 
ver, or  theinhabltants  thereof.  If  any,  were 
acquired  subject  to  the  prior  vested  rights 
of  the  Platte  &  Denver  Ditch  Cornpany; 
that  all  lands  acquired  by  the  city,  and 
the  Inhabitants  thereof,  were  subject  to 
the  rights  and  privileges  of  the  company  * 
that  the  Platte  &  Denver  Ditch  Company, 
prior  to  the  time  of  the  expiration  of  its 
charter,  leased  certain  water  rights  to 
divers  and  sundry  persons,  some  of  which 
water  rights  to  be  perpetual  leases  for 
milling   purposes,   and   that  tbe    leasees 
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and  tbeir  asBigns  re15ed  upon  these  leases, 
and  constrocted  large  floor  mills,  to  be 
operated  by  tbe  water  powpr  tbns  leased, 
and  the  water  from  the  ditch  has  been  Inr 
many  years  used  forthe  purpose  of  operat- 
ing the  machinery  ol  said  mills,  and  can- 
not be  dlspenHcd  with,  except  at  rninons 
loss;  that  the  Platte  &  Denver  Ditch  Com- 
pany, by  proper  conveyances,  in  the  year 
1884,  conveyed  its  ditch  and  right  of  way, 
together  with  Its  rights,  privileges,  and 
appartenances,  to  the  plaintiO company; 
that  one  ot  the  chief  considerations  (or 
the  conveyance  was  that  the  plnintiR  was 
to  beep  good  the  contract  or  lease  of  wa- 
ter rights  and  power  theretofore  made; 
that  the  Platte  &  Denver  Ditch  Company, 
as  well  as  the  plaintiff,  kept  the  ditch  in 
good  order  and  repair,  and  have  main- 
tained and  kept  the  same  witbont  any 
negligence  whatever.  It  is  further  set 
up  that,  in  a  certain  cause  entitled 
"City  of  Denver  vs.  Mullen,"  the  district 
conrt  in  and  for  the  county  of  Arap- 
ahoegranteda  decree  to  thn  eRect  that,  as 
to  the  city  of  Denver,  the  plaintiff  was 
lawfully  and  of  right  entitled  to  the  fail 
and  unobstructed  flow  of  water  through 
and  along  the  Platte  &  Denver  ditch  to  the 
mills  of  the  plaintiff,  without  any  let  or 
hindrance  or  obstruction  of  the  water  in 
said  ditch,  and  withoat  any  interference 
with  said  ditch  by  the  city  of  Denver,  or 
Itsagentsorcmployes;  and  therein,  and  by 
tbe  said  decree,  enjoined  the  city  of  Denver, 
Its  agents,  attorneys,  and  employes,  from 
Id  any  wise  or  manner  interfering  with  the 
ditch  or  the  water  therein.  Subsequently 
the  decree  entered  in  said  cause  was  af- 
firmed in  the  supreme  conrt.  8  Pac.  Bep. 
693.  That  thereafter,  in  another  cause, 
entitled  "Anderson  vs.  Platte  &  Denver 
Ditch  Co.,"  the  rights  of  the  owners  and 
operators  of  the  ditch  were  sustained. 
That  on  or  about  the  25th  da.v  o(  Febru- 
ary, 1888,  plain  till  received  the  following 
notice  from  themayoroftheclty  of  Denver: 
"Yoo  are  thereb.v  notified  to  comply  with 
the  order  of  tbe  city  council  ot  the  city  of 
Denver,  as  expressed  In  ordinance  No.  10, 
1888,  passed  and  approved  the  21  st  day  of 
February.  A.  D.  1888,  In  this,  to  wit:  To 
confine  the  channels  ot  the  ditches 
operated  and  controlled  by  you  to  the 
width  and  depth  in  said  ordinance 
speclfled.  and  so  to  construct  the  same  as 
to  prevent  washing  and  catting  away  of 
the  property  along  the  lines  of  said 
ditches.  Upon  failure  to  comply  with 
said  requJi'emeutB,  and  upon  failure  to 
begin  the  said  work  within  ten  days 
from  the  receipt  of  this  notice,  you  will  be 
proceeded  against  according  to  law. 
WILLIAM  Scott  Lek,  Mayor. ' 

Tbe  ordinance  referred  to  reads  as  fol- 
lows: "A  bill  for  an  ordinance  tO'  change 
the  construction  of  the  ditches  operated 
and  controlled  by  tbe  Platte  and  Denver 
Ditch  and  Milling  Company  within  the 
limiiB  of  the  city  of  Denver.  Be  it  enacted 
by  the  city  conncll  of  the  city  of  Denver: 
Section  1.  Whereas,  in  the  opinion  of  the 
city  conncil  of  the  city  ot  Denver,  the  pub- 
lic welfare  and  safety  reqtiire  there  should 
be  a  change  in  the  presen  t  construction 
of  the  ditches  operated  and  controlled  by 
the  Platte  and  Denver  Ditch  and  Milling 


Company  within  the  limits  of  the  city  ot 
Denver,  the  said  Platte  and  Denver  Ditch 
and  Milling  Company  Is  hereby  ordered  to 
so  conflnn  and  construct  the  channels  of 
their  said  ditches,  by  boxing,  fluming,  or 
otherwise,  as  to  prevent  the  further  wash- 
ing and  cutting  away  of  the  property 
along  the  lines  of  the  said  ditches,  and  to 
reduce  their  said  channels  to  a  maximum 
width  of  eight  feet  for  each  of  their  said 
ditches,  and  a  maximum  width  of  not  to 
exceed  sixteen  feet  where  the  waters  of 
both  said  ditches  flow  in  one  channel, 
vis.,  from  Mnilin's  Mill,  In  West  Denver; 
thence  ran  Ding,  in  a  northerly  direction, 
to  a  point  where  the  waters  of  both  said 
ditches  empty  into  the  South  Platte  river, 
and  to  a  depth  sufflclent  only  to  carry  the 
necessary  water  for  all  purposes  of  said 
the  Platte  and  Denver  Ditch  and  Milling 
Company,  pursuant  to  section  4  of  an 
ordinance  entitled  'Ordinance  No.  38, 
1886. — Ditches  and  Flumes  for  Manufac- 
tories,' passed  and  approved  the  22d  day 
of  March,  A.  D.  1886."  Section  4  of  ordi- 
nance No.  38  reads  as  follows:  "Sec.  4. 
All  persons  or  corporations,  making,  con- 
structing, owning,  or  using  any  ditch, 
flume,  bridge,  or  crossing  as  aforesaid, 
shall  keep  tbe  same  in  good  repair  when- 
ever so  required  to  do  by  said  city,  and 
all  ditches,  flumes,  bridges,  and  crossings 
shall  be  located,  constructed,  and  built 
under  the  supervision  of  said  city,  or 
some  oflBcer  of  said  city  duly  authorized 
to  superintend  the  same;  and  the  city 
council  shall  have  the  right  and  power  to 
order,  from  time  to  time,  such  changes  in 
the  location  and  construction  of  tbe  same 
as  in  their  opinion  the  public  welfare  and 
safety  require;  and  every  such  person  or 
corporation  who  shall  neglect,  fail,  or  re- 
fuse to  comply  with  the  requirements  of 
this  article,  or  to  obey  any  order  of  said 
cit;  in  reference  to  the  same,  alter  ten 
days'  notice  in  writing,  signed  by  the 
mayor,  has  been  served  on  such  person  or 
corporation,  shall,  upon  conviction  tiiere- 
of,  be  fined  in  a  sum  of  not  less  than  fifty 
dollars,  nor  more  than  one  hundred  dol- 
lars, and  shall  bo  liable  to  be  prosecuted 
for  every  day  such  person,  persons,  or  cor- 
poration shall  neglect,  fail,  or  refuse  to 
comply  with  the  requirements  or  pro- 
visions of  this  article,  or  tbe  requirements 
of  said  city  council,  as  distinct  and 
separate  offenses,  and  upon  conviction  be 
fined  as  aforesaid."  To  this  complaint  a 
demurrer  was  interposed  and  sustained. 
Plaintiff  elected  to  stand  by  its  com- 
plaint, and  prosecutes  this  appeal. 

Practically,  but  two  questions  are  pre- 
sented for  our  consideration :  Are  the  or- 
dinances invalid?  Has  thechancery  court 
power  to  pass  upon  the  invalidity  of  the 
ordinances,  and  enjoin  the  cit.v  and  its  an- 
thoritles  from  prosecuting  the  plaintiff  for 
violation  thereof  ? 

It  Is  contended  by  counsel  for  appellees 
that  the  above-recited  section  is  valid, 
and  clearly  within  the  police  power  of  the 
municipality.  We  cannot  subscribe  to 
that  view.  "The  construction  of  statutes, 
by  which  It  is  determined  whether  they  con- 
travene constitutional  provisions  or  not, 
frequently  requires  nice  discrimination 
between  mattei-s  which  concern  private  ' 
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rights  and  aucb  as  affect  tbe  public  weal; 
between  raattere  in  which  the  private  in- 
terest la  immediate  and  the  public  interest 
remote,  and  sui-h  as  Interest  the  public  di- 
rectly and  individuals  incidentally  The 
taking  of  property,  or  the  legiRlative  in- 
terference with  private  rights,  as  a  police 
regulation,  must  have  for  its  immediate 
object  the  promotion  of  tbe  public  good, 
in  the  broadest  sense."  Upon  a  review  of 
the  authorities,  and  upon  principles  con- 
sistent with  "the  genius  of  our  free  institu- 
tions and  the  constitutional  guaranties  of 
rights,"  it  may  be  fairly  deduced  that  the 
tests  of  all  police  regulations  affecting 
pri>prletary  rights  are  whether  they  are 
enacted  in  the  real  interest  of  tbe  public, 
and  whether  the  public  interests  are 
sought  to  be  subserved  by  appropriating 
to  public  use  private  property  otherwise 
than  luthe  exercise  of  tbe  right  of  eminent 
domain.  In  Judging  whether  or  not  a 
statute  falls  within  the  first  class,  we  have 
a  wide  field  of  inquiry.  We  may  deter- 
mine whether  the  provisions  of  the  act 
are  such  as  to  be  essential  of  tbe  public 
good,  or  only  impose  harassing  burdens 
upon  individuals;  whether  the  statute, 
on  pretense  of  serving  the  public,  dimin- 
ishes the  property  of  one  man  to  augment 
that  of  another;  and  whether  the  subject 
of  regulation  includes  things  in  which  the 
public  have  no  interest,  or  rights  in  no 
way  antagonistic  to  the  general  good. 
There  is  no  safer  method  of  arriving  at 
the  object  of  the  statute  than  to  ascertain 
the  purpose  it  may  be  used  to  subserve. 
When  we  come  to  consider  the  extent  to 
which  these  ordinances  may  be  made  to 
operate,  we  are  led  to  believe  that  it 
would  be  dangerous  to  say  that  the  city 
council  could  assume  the  power  to  abridge 
prevlouisly  acquired  rights  of  the  ditch 
company.  Ordinance  No.  10  is.  defined  as 
an  ordinance  to  change  the  construction 
of  the  ditches  operated  and  controlled  by 
the  Platte  &  Denver  Ditch  &  Milling  Com- 
pany, and  tbe  Mcction  recites  that,  in  the 
opinion  of  the  city  council,  the  public  wel- 
fare and  safety  require  there  should  be  a 
change  in  the  present  construction  of  tbe 
ditches  operated  and  controlled  'by  the 
Platte  &  Denver  Ditch  &  Milling  Com- 
pany, within  the  limits  of  the  city;  "and 
it  is  hereby  ordered  to  so  confine  and  con- 
struct the  channels  of  their  said  ditches, 
by  boxing,  fluming,  or  otherwise,  as  to 
prevent  the  further  washing  and  cutting 
away  of  tbe  property  along  the  lines  of 
said  ditches,  and  to  reduce  their  said 
channels  to  tbe  maximum  width  of  eight 
feet  for  each  of  their  said  ditches,  and  a 
maximum  width  of  not  to  exceed  sixteen 
feet,  where  the  waters  of  both  of  said 
ditches  flow  in  one  channel." 

The  mere  recitation  in  the  ordinance 
that  tbe  "public  welfare  and  safety  "  re- 
quire this  to  be  done  is  not  binding  upon 
the  court.  We  are  warranted  in  going 
beyond  this  recitation,  and  inquiring 
what  the  evident  purport  ia.  Certainly 
the  title  of  the  ordinance  is  inconsistent 
with  the  recitation;  the  purposes  for  which 
the  ordinance  was  passed  are  equally  in- 
consistent with  the  recital.  It  evidently 
contemplated  a  change  in  the  construc- 
tion, reducing  tbe  width  of  the  ditch  or 


ditches  operated  by  the  complainant  com- 
pany, and  that  such  changes  and  recon- 
struction of  the  ditch  should  be  made  tor 
the  purpose  of  proven  ting  tbe  further  wash- 
ing and  cutting  away  of  tbe  property 
along  the  lines  of  the  same.  This  means, 
then, in  substance,  that  thecity  by  this  or- 
dinance is  seeking  to  protect  the  property 
rights  of  individuals  along  the  line  of  the 
ditch  or  ditches  acquired  subsequent  to 
the  construction  of  the  ditch,  and  subject- 
ed to  the  rights  of  the  company.  It  is  no- 
where indicated  by  the  provisions  of  tbe 
ordinance  in  what  way  the  public  welfare 
and  safety  can  thus  be  benefited  or  pro- 
tected, and  we  are  unableto  conceive  how 
public  interests  can  be  promoted  by  redu- 
cing the  width  or  depth  of  the  ditcheB,  or 
changing  the  construction  of  the  ditches, 
or  protecting  tbe  banks  of  the  ditches,  as 
specified  in  the  ordinance.  In  Mugler  r. 
Kansas.  123  D.  S.  661,  8  Sup.  Ct.  Rep.  273. 
this  language  is  used:  "Tbe  courts  are 
not  bound  by  mere  forms,  nor  are  they  to 
be  misled  by  mere  pretenses.  They  are  at 
liberty,  indeed  are  under  a  solemn  duty, 
to  look  at  tbe  substance  of  things,  when- 
ever they  enter  upon  the  inquiry  whether 
the  legislature  has  transcended  tbe  limits 
of  its  authority.  If,  therefore,  a  statute, 
purporting  to  have  been  enacted  to  pro- 
tect tbe  public  health,  the  public  morals,  or 
the  public  safety,  has  no  real  or  substan- 
tial relation  to  those  objects,  or  Is  a  pal- 
pable invasion  of  rights  secured  by  tb» 
fundamental  law.  It  is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  give 
effect  to  the  constitution."  This  doctrine, 
applicable  to  a  legislative  act,  Is  equally 
applicable  to  an  ordinance  like  tbe  one  un- 
der consideration.  It  will  be  olwerved 
that  this  section  of  the  ordinance  was 
passed  by  the  city  council  for  the  purpoEe 
of  bringing  the  complainant  company 
within  the  provisions  of  section  4  of  ordi- 
nance No.  38,  which  provides  a  penalty 
for  the  violation  of  an  order  or  notice  is- 
sued by  the  mayor  upon  any  person  or 
corporation  falling  to  comply  with  such 
order  or  notice,  and  was  so  passed  in  pur- 
suance to  the  authority  conferred  upon 
the  city  council  by  section  4.  Section  10 
was  passed  two  years  subsequent  to  sec- 
tion 4.  Section  4  provides  for  the  making, 
constructing,  and  using  of  ditches,  flumee, 
bridgen,  and  crossings,  and  for  the  loca- 
tion, construction,  and  building  of  them 
under  the  supervision  of  some  city  officer, 
conferring  upon  the  city  council  power, 
from  time  to  time,  to  change  the  location 
and  construction  of  tbe  same  as  in  their 
opinion  public  welfare  and  safety  may  re- 
quire; in  addition  to  this,  for  the  mayor 
to  duly  notify  the  person  or  corporation. 
The  mayor  did  so  notify  the  complainant 
company,  and  threatened  prosecution  if 
the  company  neglected  to  comply  with 
the  provisions  of  section  10  of  the  ordi- 
nance, to  wit,  confine  their  ditch,  by  some 
means  or  other,  so  as  to  prevent  tbe  fur- 
ther washing  and  cutting  away  of  proper- 
ty along  the  line  of  tbe  same,  and  to  re- 
duce their  ditches  in  width.  A  failure  to 
comply  with  this  provision  would,  under- 
the  ordinance,  subject  the  complainant 
company  to  dally  prosecutions  and  flnes- 
ot  not  less  than  f50  nor  mure  than  f  100. 
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Bytbe  demorrer  to  tbe  complaint  it  ia 
admitted  that  ttat)  dltcb  in  question  wan 
originally  constructed  tlirouKb  lands  em- 
braced within  the  public  domain,  and  be- 
longing to  the  United  States,  prior  to  said 
lands  belnsr  embraced  witbin  tbe  city  lim- 
ItH.  City  of  Denver  r.  Mullen,  7  Colo.  346, 
3  Pac.  Rep.  693;  Dltcb  Co.  v.  Anderson,  8 
Colo.  132.  6  Pac.  Rep.  515;  Walley  v.  Ditch 
Co.,  15  Colo.  579,  28  Pac.  Rep.  129.  Tbe 
foregoing  reasons,  coupled  with  tbe  doc- 
trine embraced  in  the  above-cited  cases, 
lead  US  to  the  conclusion  that  the  ordi- 
nances in  question,  so  far  as  tbey  affect 
tbe  complainant  company, areinvalid  and 
void. 

This  brings  us  to  tbe  consideration  of 
the  second  qnestioD:  Can  the  conrt  en- 
join the  defendants  from  prosecuting  tbe 
complainant  company  for  violation  of  tbe 
ordinances?  It  may  be  admitted  that 
equity  would  not  enjoin  che  action  of 
municipal  corporations  while  proceeding 
within  the  limits  of  their  well-doflned 
powers  as  fixed  bylaw;  yot  ltisrlaime<l 
that  it  has  undoubted  Jurisdiction  to  re- 
strain them  from  acting  in  excess  of  their 
authority,  and  from  tbe  commission  of 
acts  wbich  are  ultra  vires.  High,  In].  § 
241.  It  is  a  well-recognized  principle  that 
courts  of  equity  will  grant  nu  injunction  to 
protect  a  party  agMinst  a  multiplicity  of 
suitt).  Under  the  ordinance  in  question,  as 
before  stated,  the  representatives  of  Ihe 
complainant  company  would  be  subjected 
dally  to  arrest  for  a  failure  to  comply  with 
the  order  of  the  mayor;  and,  should  they 
successfnlly  present  their  defense  in  such 
a  proceeding.  It  does  not  follow  that  tbey 
would  not  be  continuously  harassed  by 
repeated  arrests  for  the  violation  of  ordi- 
nances wbich  we  have  herein  declared  in- 
valid. And  pending  the  final  determina- 
tion of  the  validity  of  this  ordinance  or  tbe 
completeness  of  tbe  defense,  innumernble 
actions  might  be  commenced  against  them, 
thus  subjecting  them  to  great  expense,  in- 
convenience, and  embarrassment.  In  the 
case  of  Kmltb  v.  Bangs,  15  III.  89<.i,  Tbbat, 
C.  J.,  lays  down  tbe  following  doctrine: 
"A  court  of  equity  will  interfere  by  injunc- 
tion where  public  oflicerH,  under  claim  of 
right,  are  proceeding  illegally  to  Impair  the 
rights  or  Injure  the  property  of  individuals 
or  corporations,  or  where  it  is  necessary 
to  prevent  multiplicity  of  suits.  Where  a 
municipal  corporation  Is  seeking  to  en- 
force an  ordinance  which  Is  void,  a  coui-t 
ofequlty  has]nriBdictlon,atthe  suit  of  any 
person  who  is  injuriously  aHected  thereby, 
to  stay  its  execution  by  injunction.  Mayor 
of  Baltimore  v.  Kadecke,  49  Md.  218. 
We  do  not  look  upon  this  proceeding  on 
tiie  part  of  the  city  to  Impose  a  penalty 
for  the  violation  of  the  ordinance  as  com- 
ing within  the  scope  of  tbe  authorities 
holding  that  equity  will  not  Interfere  by 
injunction  to  prevent  criminal  prosecution 
for  violation  of  Illegal  ordinances  of  stat- 
utes, but  rather  incline  to  the  belief  that 
tbe  imposition  of  a  penalty  is  for  tbe  pur- 
pose of  compelling  the  complainant  to 
comply  with  theordlnauce  by  reducing  the 
width  of  its  ditches,  and  to  protect  tha 
banks  of  such  ditches.  It  is  true  that  the 
ordinance  Imposed  a  fine  for  disobedience 
of  tbe  order  after  10  days'  notice,  but  nev- 


ertheless this  must  be  considered  'in  con- 
junction with  section  10,  which  seeks  to 
impose  duties  upon  the  complainant  com- 
pany wholly  unwarranted,  and  which 
clearly  infringes  upon  the  vested  rights  of 
the  company.  In  the  case  of  Cape  May  A 
S.  L..  R.  Co.  V.  City  of  Cape  May.  35  N.  J. 
Kq.4P9,  this  language  is  used  :  "  Whatever 
doubts  may  have  before  existed  respecting 
the  power  of  the  courtsto  control  tbe  acts 
of  the  municipal  corpurations,  they  seem 
now  to  be  at  rest,  and  the  line  defining  in 
what  cases  they  may  intervene,  and  in 
what  they  should  not,  seems  to  be  marked 
distinctly  and  with  precision."  The  rule 
upon  this  subject  is  stated  witb  perspi- 
cuity by  Judge  Dillon,  as  follows:  "There 
can,  ordinarily,  be  no  judicial  restraint  or 
interference  with  the  600a  fide  exercise  of 
powers,  legislative  or  discretionary  in 
their  nature,  and  which  do  not  violate 
private  rights."  Dill.  Mun.  Corp.  (.Id 
£d.)  §  908.  Chancellor  ZABRiHKiG,in  speak- 
ing upon  the  same  topic,  says:  "All  legis- 
lative acts,  or  exercise  of  discretionary 
powers,  within  their  authority,  are  beyond 
tbe  control  of  the  courts,  however  un- 
wise or  impolitic,  or  even  when  done  from 
corrupt  motives,  or  for  unworthy  pur- 
poses. Their  legislative  powers  are,  when 
esprcised  witliiri  their  authority,  supreme. 
But  when  the  corporation  have  fulfilled 
their  legislative  functions,  and  have  exer- 
cised tlieir  legislative  discretion,  and  are 
about  carrying  their  Icgmlatlon  into  exe- 
cution, then,  if  the  effect  of  their  acts  Is  to 
violate  vested  rights  or  inflict  irreparable 
wrong, the  courts  may  properly  intervene. 
There  is  no  difllciilty  whatever  in  apply- 
ing this  rule  to  the  case  in  band.  It  falls, 
indeed,  directly  within  it.  Tbe  provisions 
of  orillniince  No.  10  is  aimed  specifically  at 
complainant  in  this  case.  It  seeks  to  com- 
pel it  to  do  certain  acts  which,  from  the 
very  nature  ol  things,  violate  vested  rights, 
which  have  received  recognition  in  the 
supreme  court  of  this  state.  City  of  Den- 
ver V.  Mullen,  supra.  "The  question  of 
tbe  degree  of  Interest  in  the  subject-matter 
wbich  is  requisite  to  render  one  a  proper 
party  plaintiff  to  institute  an  action  for 
the  purpose  of  restraining  misconduct  on 
the  part  of  municipal  corporations  or 
their  officers.  Is  one  of  much  practical  Im- 
portance, and  deserving  of  special  atten- 
tion. In  general.  It  may  be  said  that,  to 
warrant  tbe  Interference  of  equity  in  this 
class  of  cases,  tbe  aggrieved  party  must 
show  that  some  special  and  peculiar  in- 
jury, personal  to  himself,  is  likely  to  re- 
sult from  the  act  complained  of,  aside  from 
tbe  general  injury  to  the  public. "  High, 
Inj.  S  1298.  What,  tben,  is  the  situation 
of  the  parties  to  this  proceeding?  The 
company  insist  that  they  have  acquired 
by  virtue  of  their  location  and  construc- 
tion of  this  dltcb,  and  by  virtue  of  legisla- 
tive authority,  vested  rights  as  against 
the  city  and  its  Inhabitants.  The  su- 
preme court  of  this  state,  in  three  different 
decisions,  have  upheld  this  assertion.  The 
city  of  Denver,  by  a  general  ordinance  ap- 
plicable to  corporations  of  a  similar  na- 
ture, to  be  created,  and  those  already  in 
existence,  have  provided  by  ordinance 
that  BQch  corporations  shall  keep  their 
ditches  in  good    repair  wbenever  so  re- 
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qnired  to  do,  and  all  each  ditcbee,  flumes, 
bridgeB,  and  croasinga  shall  be  located, 
coDBtructed,  and  built  ander  the  auper- 
yiaion  ol  the  city,  or  aome  nfflcer  u(  said 
city  dnly  authorized  to  auperlntend  the 
aame.  And  that  tbe  city  council  shall 
have  the  right  and  power  to  order,  from 
time  to  time,  cbangea  In  tbe  location  and 
conatrnctlon  ot  the  aame,  as  in  their  opin- 
ion the  pnblif  welfare  and  safety  require. 
And,  farther,  that  every  person  or  corpo- 
ration who  ahall  fall  or  refuse  to  comply 
with  the  requirements  ot  tbe  ordinance, 
or  to  obey  any  order  of  the  city  in  refer- 
ence to  the  same,  after  ten  daya'  notice, 
shall  be  fined,  etc.  To  make  this  prorl- 
Biun  ot  tbe  ordinance  eOective  as  against 
complainant  company,  they  passed  what 
bus  been  denominated  this  "Ordinance No. 
10,"  and  made  It  applicable  to  the  com- 
plainant company  only,  and  insist  by  this 
snbseqnent  ordinance  tbat  the  channels  of 
the  ditches  shall  be  confined  within  cer- 
tain detlnlte  limits,  rodncing  tbe  capacity 
of  the  ditches  to  carry  water,  and  provide 
tbat,  if  such  things  are  not  done,  then,  in 
conformity  with  the  provisions  of  section 
4,  tbe  person  or  corporation  shall  be  dally 
prosecuted,  and  fined  for  failure  so  to  do. 
It  this  does  not  tend  to  impair  vested 
rights,  and  is  notcaicnlated  to  Inflict  irrep- 
arable wrong  without  authority  in  law, 
then  we  are  unable  to  appreciate  the  full 
force  and  effect  ot  the  English  language. 
True,  it  may  be  said  with  some  force  that 
the  ordinance  imposed  a  penalty  for  fail- 
nre  to  comply  with  its  provisions,  but 
such  tallnre  to  so  comply  is  not  claHstfled 
as  a  misdemeanor  or  a  crime,  but  the  pen- 
alty is  imposed  because  the  complainant 
company  refused  to  surrender  their  ac- 
quired and  well-recognized  rights.  Itlstbe 
corporation  that  la  affected,  and  not  the 
public.  Itlathecorporatlnnthatisllable  to 
have  continually  Imposed  upon  them  fines, 
and  to  be  continually  harassed  by  legal 
proceedings.  We  think  that  this  is  a  case 
that  peculiarly  addresses  itself  to  a  court 
of  equity,  and  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  complaint. 
The  judgment  must  be  reversed,  and  tbe 
cause  remanded. 

(2  Colo.  App.  1T7)        "~~~~~ 

Habpbb  et  oLv.  Peoptji.  to  Use  of  Bbbsb 
et  of. 

(Court  <ff  AppedU  of  Colorado.  May  9, 1893.) 
Conflict  of  Ijaws— Lbx  Loot  Costractds. 
Under  the  la^ii  of  Kansas  a  contraat  for 
the  sale  of  personal  property,  by  which  possession 
is  at  once  given  the  vendees,  and  the  title  is  to 
remain  In  tbe  vendors  until  the  payment  of  the 
purchase  price,  is  valid.  Held,  where  property 
thus  sold  In  Kansas  was  removed  to  Colorado, 
tbat  suub  contract  was  enforceable  In  the  latter 
state,  tbouf^b  its  laws  require  a  compliance  with 
certain  conditions  to  make  such  contract  valid. 
Wilson  V.  Volg&t,  18  Faa  Rep.  736,  9  Uolo. 
614,  distinguished. 

Appeal  from  district  court,  Elbert  coun- 
ty; William  Harrison,  Judge. 

Action  by  tbe  people  of  the  state  of  Col- 
orado to  the  use  of  H.  M.  Beers  and  others 
against  Theodore  S.  Harper  and  others. 
From  a  Judgment  sustaining  a  demurrer 
to  tbe  answer,  defendants  appeal.  Af- 
firmed. 


Rogtm  A  Sbafhytb,  for  appellants.  Stu- 
art Bros.  &  Andrews  and  VHndever  Jk 
Martin,  for  appellees. 

BissELL,  J.  Tbe  matters  in  issue  be- 
tween these  parties  narrow  tbe  inquiry  to 
a  single  question.  An  epitome  of  the  facta 
will  make  the  elements  of  the  investiga- 
tion exceedingly  plain.  In  May,  188S,  the 
firm  of  Beers  &  Lee,  composed  of  H.  M. 
Beers  and  Alliert  Lee,  were  residents  of  tbA 
state  of  Kansas.  At  that  date  they  sold 
to  Berwick  &  Beers,  who  were  dumiciled 
in  the  same  state,  a  lot  o(  personal  prop, 
erty  on  condition  that  tbe  title  shunld  not 
vest  in  the  vendees  except  upon  payment 
of  certain  promissory  notes,  which  were 
executed  tor  the  purchase  price,  and  deliv- 
ered to  the  vendors  at  the  time  of  the  sale. 
The  notes  containiHl  tbe  condition.  Tbe 
property  was  then  in  tbe  possession  ot  tbe 
vendors  at  the  place  ot  tbe  contract,  an<} 
was  immediately  turned  over  to  the  ven- 
dees, who  brought  It  into  this  state. 
There  is  no  averment  In  the  complaint 
concerning  the  consent  of  Beers  &  Lee  to 
the  removal.  It  appears,  however,  tbat 
prior  to  tbe  maturity  of  the  paper  one  of 
the  firm  rame  to  Colorado  in  pursuit  of 
tbe  property,  took  It  into  bis  possession, 
and  started  back  to  Kansas  with  it.  Tbis 
he  had  a  right  to  do  by  the  terms  of  tbe 
agreement.  While  on  tbe  Journey  he  was 
intercepted  by  tbe  sberltf  ot  Elbert  county, 
who  seised  tbe  stuff  under  a  writ  of  at- 
tachment issued  in  a  suit  brought  by  some 
creditors  of  Berwick  ft  Beers  to  recover  a 
claim  against  them.  There  is  no  question 
made  concerning  the  regularity  of  those 
proceedings.  Tbe  present  suit  was  br«ingbt 
against  the  sheritt  to  recover  for  tbe  tak- 
ing and  conversion.  The  sheriff  Justified 
by  a  plea  of  tbe  Judicial  proceeding's  in 
which  tbe  writ  issued.  A  demurrer  to  tbe 
answer  was  sustained,  and  tbe  case  was 
brought  to  tbe  supreme  c^urt  by  app<>Rl, 
and  subsequently  under  tbe  statute  trans- 
ferred to  this  court.  It  is  conceded  that 
by  tbe  la  wot  Kansas  tbe  transaction  was 
a  valid  one,  and  that  Beers  &  Lee,  by  vir- 
tue ot  their  agreement,  were  not  divested 
of  their  title  to  the  property,  and  bad  the 
right  to  enforce  their  claim,  aud  take  pos- 
session of  tbe  chattels  wherever  tbey 
might  find  them. 

To  those  familiar  with  the  law  of  Col- 
orado the  question  to  be  settled  bas  been 
foreshadowed  by  this  statement.  Tbe 
radical  difference  between  the  law  of  tbe 
two  states  in  such  matters  furnishes  an 
apparent  basis  for  the  contentions  of  these 
parties.  The  law  of  T  wyne'sCase,^  Coke, 
pt.  3,  p.  80,  is  tbe  rule  in  Colorado. 
Without  a  compliance  with  the  statute, 
which  provides  a  way  in  which  such  liens 
maybe  protected,  there  can  be  no  sale  of 
personal  property  in  this  state,  with  a 
valid  reservation  of  the  title  and  a  lieu  for 
the  benefit  ot  the  vendor,  when  the  vendee 
is  permitted  to  take  and  retain  possession. 
This  doctrine  is  clearly  expressed  in  Qeorge 
v.  Tufts,  6  Colo.  16^.  This  plain  principle 
does  not  determine  tbe  rights  of  these  par- 
ties. Tbey  entered  into  a  contract  which 
was  entirely  valid  and  binding,  both 
inter  partes  and  as  against  third  persons. 
Evidently  the  only  question  is   whether 
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tills  contract,  valid  where  made,  is  en- 
forceable Id  a  state  by  whose  laws  It 
would  be  Invalid  If  the  contract  had  been 
entered  into  within  Its  jurisdiction.  There 
l8  conBlderablc  apparent  diversity  of  opin- 
ion rnnuuK  learned  courts  on  this  inquiry. 
The  dlKurencea,  however,  are  more  ap- 
parent thun  real.  In  Reneral  it  may  be 
said  that,  wherever  there  is  any  apparent 
contradiction  in  the  adludlcations.  It 
comes  from  a  diOerence  with  retipect  to 
some  one  of  the  different  elements  In  tlie 
propositions  of  fact,  which  are  generally 
deemed  ample,  when  tbey  all  exist,  to  per- 
mit the  enforcement  of  the  contract.  It  Is 
always  essential  to  ascertain  the  domicile 
of  the  parties,  the  lex  loci  contractus,  and 
the  situs  of  the  property.  Wherever  these 
unite  to  sustain  the  validity  of  the  con- 
tract, it  may  be  safely  asserted  that  it  is 
enforceable  in  the  courts  of  every  state 
where  a  controversy  arises  over  the  title 
to  the  property.  These  elements  are  pres- 
ent in  this  bult.  All  the  parties  to  the  con- 
tract lived  in  KansuB.  By  the  law  of  the 
place  of  the  contract  the  agreement  was  a 
valid  one  against  everybody.  The  prop- 
erty was  within  the  limits  of  that  juris- 
diction when  the  contract  was  made. 
According  to  the  weight  of  anth<irlty, 
the  removal  of  the  property  Into  another 
state,  whether  with  or  without  the  con- 
sent of  the  contracting  parties,  will  not 
Invalidate  a  contract  enforceable  when 
and  where  It  was  entered  into.  A  multi- 
tude of  authorities  can  be  cited  upon  this 
question,  but  we  shall  content  ourselves 
with  the  citation  of  a  few  well-nonsldered 
decisions  in  which  the  doctrine  ban  been 
announced.  Mumford  v. Canty,  50  III.  370; 
Ferguson  v.  CllHord,  37  N.  H  86;  Kanaga 
V.  Taylor,  7  Ohio  St.  134;  Cobb  v.  Buswell, 
87  Vt.  837:  Smith  v.McLean.  24  Iowa.  322; 
Born  V.  Shaw,  29  Pa.  St.  288;  Crapo  v. 
Kelly,  16  Wall.  610;  Tbnret  v.  Jenkins,  7 
Mart.  (La.)  318.  It  would  not  be  profit- 
able to  discuss  the  reason  of  the  rule,  nor 
to  determine  whether  it  ought  to  be  put 
on  the  recognized  comity  existing  between 
the  different  sovereignties,  or  on  the  well- 
settled  principle  of  the  lex  loci  contrttctua, 
which  permits  the  enforcement  of  a  con- 
tract accordiug  tn  the  established  law  of 
the  place,  so  long  as  it  does  not  contra- 
vene the  recognized  policy  of  the  state  of 
the  forum.  Both  principles  are  frequently 
Invoked.  According  to  the  Mumford  Case, 
the  contract  will  not  be  deemed  to  be  op- 
posed to  the  policy  of  the  <itate  unless 
based  upon  immoral  or  criminal  roosider- 
Rtions.  In  either  case,  and  upon  either 
ground,  the  contract  may  be  upheld.  The 
judgment  of  the  trial  court  was  assailed 
because  the  judge  based  his  decision  upon 
the  fact  that  the  vendors  were  In  posHes- 
sion  of  the  property  at  the  time  it  was 
seized  under  the  writ.  It  is  contended 
that  this  is  an  erroneous  basis  upon  which 
to  rest  the  judgment,  and  that  it  contra- 
venes the  well-considered  case  of  Wilson  v. 
Volght,  »Colo.  «14,  IH  Pac.  Kep.  726.  It 
was  there  decided  that  a  mortgage  on 
property  situate  in  the  state,  executed  be- 
tween parties  who  lived  here,  could  not  be 
made  a  valid  lien  as  against  attaching 
creditors  by  any  act  of  the  mortgagee  in 
assuming  possession  before  the  levy  of 
v.29P.no.l4— 66 


the  writ.  The  court  adjudged  an  instru- 
ment of  that  sort  absolutely  invalid  un- 
der the  law.  and  very  properly  held  that 
the  rights  of  the  parties  could  not  be  aided 
by  any  subsequent  act  concerning  the 
possession,  where  it  was  assumed  under 
the  contract  Itself,  and  there  had  been  no 
delivery  of  the  property  in  payment  of  the 
debt,  or  in  execution  of  a  new  and  valid 
contract.  No  such  question  is  Involved 
here.  Accordiug  to  the  conditions  of  an 
atisolutely  valid  contract,  the  vendor  took 
possession  of  the  property.  This  he  could 
rightfully  do,  and  it  might  well  be  held, 
regardless  of  the  question  of  policy,  that 
no  subsequent  levy  should  be  permitted 
to  disturb  a  title  which  had  thus  become 
united  with  the  possession.  It  it  was  con- 
sidpred  that  the  policy  of  this  state,  as 
expressed  by  its  statutes,  would,  under 
some  circumstances,  protect  the  rights  of 
subsequent  execution  creditors,  the  rule 
would  not  be  deemed  appllcalile  under 
these  circumstances.  The  case  presents 
no  other  qunstions,  and,  since  the  judg- 
ment of  the  court  below  is  in  harmony 
with  the  law  herein  laid  down,  It  must 
be  affirmed.  „  „  ,  .  .„. 
2  G0I0.A.  181 

Drgnnon  v.  Boas. 
(Court  of  AppeaU  of  Colorado.    Jlay  9,  1898.) 

I1IABIUTIB8  Of  OABNISBCB— ASSIOKHEXT  OF  CLAIK 
— ESTOPPEI,. 

Defendant,  s  mine  owner,  issued  s  la- 
borer's time  check  to  R.,  who  assigned  the  same 
by  Indorsement  to  plaintiff.  Tber^ter  defend- 
ant was  garaisheii  in  a  suit  against  K.,  and  in 
the  presence  of  B.  and  the  assignee  answered 
that  a  time  check  hud  been  issued  to  R.  for 
wages,  and,  if  it  had  not  been  transferred,  he 
(defendant)  still  owed  R.  the  money,  whereupon 
Judgment  was  entered  against  defendant,  who 
paid  the  money  into  court,  with  the  assignee's 
knowledge.  The  assignee  took  no  exception  there- 
to, and  gave  no  notice  that  she  was  the  bolder  of 
the  time  check,  and  a  few  days  later  brought  suit 
thereon.  MeldL  that  she  could  not  recover;  the 
payment  by  defendant  as  garnishee  being  a  com- 
plete defense  to  the  action. 

Appeal  from  Lakecounty  court;  Okorgii: 
S.  Pbblph,  Judge. 

Action  by  M.   F.  Boss  against  Bobert 
Brennou.     Judgment  tor    plaintiff.     De- 
fendaut  appeals.    Beversed. 
.  E.  Baveua,  tor  appellant. 

BissRLL,  J.  The  superintendent  of  the 
New  Discovery  Mine,  on  behalf  of  Robert 
Drennon,  the  owner,  issued  the  following 
time  check :  "New  Discovery  Mine,  Dee.  27, 
1888.  This  Is  to  certify  that  George  Ross 
has  worked  in  the  month  of  November  27 
days,  at  $3.UU  per  day,  amounting  to 
981,00,  less  940.00  paid,  leaving  due  him 
941 .00.  For  month  of  December,  22)^  days, 
at  93.00  per  day,  amounting  to  $67. .'lO. 
Totalamonntdue,910S.uO.  Ehnest  We.nd- 
i.AND."  M.  F.  Boss,  as  assignee,  sued 
Drennon  before  a  justice  In  Lake  county, 
and  recovered  a  judgment  tor  the  amount 
of  the  check.  This  judgment  wasafflrmed 
In  the  county  court.  It  was  brought  by 
appeal  to  the  supreme  court,  whence  it 
was  transferred  to  the  court  of  appeals 
tor  determination.  There  was  no  ctmtro- 
versy  concerning  the  performance  of  the 
labor  by  Boas,  or  the  issue  of  the  time 
check  on  Drennon *8  account.    It  se«ui8  to 
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have  been  conceded  that  George  Ross  In- 
dorsed tlie  check  on  the  27th  of  December, 
1888:  "Discovery  Mine,  pay  the  above  to 
M.  F.  KosB.  Geo  RUE  Ross."  The  record 
Is  ailont  concerning  the  delivery  to  M.  F. 
Boss  alter  the  indorsement,  but  it  was 
assumed  on  the  trial  that  she  acquired 
title  to  the  paper.  The  dispute  arose 
out  ot  a  payment  of  the  money  In  anoth- 
er judicial  proceeding,  to  which  Drennon 
and  George  Ross  were  parties.  Prior  to 
the  commencement  of  the  present  action, 
one  Bobinson  sued  George  Boss,  and  got 
judgment  against  him  for  more  than  the 
amount  of  the  paper.  After  Bobinson  ob- 
tained judgment,  he  garnished  Drennon. 
Crennon  answered  before  thu  juHtice,  and 
stated  that  Boss  had  worked  for  him  at 
the  mine,  and  had  earned  $108..90,  which 
bad  not  been  paid  him.  In  answer  to  tlie 
inquiry  whether  he  was  stiil  indebted  to 
Boss  on  that  account,  be  said  a  timecheck 
had  been  issued  for  the  wages;  and  it  it 
had  not  been  transferred,  and  still  be- 
longed to  George  Boss,  he  owed  him 
that  money.  George  Boss  and  the  as- 
signee were  both  present  when  Drennon 
answered.  Immediately  on  the  comule- 
tion  of  the  answerthe  justice  entered  judg- 
ment against  the  garnishee  for  that 
amount.  Thereupon,  Drennon  paid  the 
money  into  court  in  satisfaction  of  the 
jndgnient.  Neither  during  the  proceedings 
nor  subsequently  did  the  assignee  take 
any  steps  to  protect  her  claim.  She  per- 
mitted the  judgment  to  go  unchallenged, 
and  allowed  the  payment  to  be  made 
without  objection.  A  few  days  after- 
wards she  brought  this  suit  against  Dren- 
non to  recover  the  money.  Dniess  the 
result  be  forced  by  some  well-established 
principle  ot  law,  it  would  be  Inequitable, 
under  the  circumstances,  to  permit  Boss 
to  gather  his  harvest  twice.  Ever  since 
the  decision  in  Extension  Co.  v.  Coby, 
7  Colo.  300,  3  Pac.  Rep.  481,  it  has  been  the 
settled  law  of  this  state  that  memoran- 
dum checks  of  this  description  are  nego- 
tiable paper,  under  the  Colorado  statutes. 
This  negotiability,  however.  Is  not  coex- 
tensive with  this  characteristic  when  ap- 
plied to  ordinary  commercial  paper.  Un- 
der none  of  tbe  decisions  has  the  owner 
been  protected  to  tbe  limit  always  accord- 
ed to  the  holder  of  the  paper  of  commerce 
when  he  acquires  title  in  good  faith,  and 
for  a  valuable  consideration,  before  ma- 
turity. The  holder  undoubtedly  acquires 
the  right  to  maintain  an  action  upon  the 
memorandum  in  bis  own  name,  and  it 
will  be  subject  to  no  defenses  growing  out 
of  any  transactions  between  the  original 
parties,  occurring  after  notice  of  tbe  as- 
signment. Tbe  burden  and  tbe  duty  of 
giving  notice  devolved  on  the  assignee. 
If  be  fails  to  give  notice,  he  cannot  com- 
plain If  the  payor  set  up  adefense  growing 
out  of  his  subsequent  dealings  with  the 
original  payee.  Moore  v.  Bank,  55  N.  Y. 
41;  2  Pars.  Notes  &  B.  c.  2,  §  4,  p.  46.  M. 
F.  Boss  never  gave  any  notice  to  Drennon 
that  she  was  the  holder  or  the  owner  of 
the  check.  She  made  no  attempt,  during 
the  trial  of  the  garnishment  proceedings, 
to  present  or  assert  her  claim,  but  permit- 
ted the  garnishee  to  answer,  judgment  to 
pass,  and  the  money  to  be  paid,  without 


protest.  Under  these  circumstances,  fc 
violates  no  settled  principle  of  law  to  hold 
that  the  payment  by  the  garnishee,  which 
he  had  a  right  to  make  under  the  statute, 
is  an  ample  defense  to  a  suit  by  the  ati- 
signee  tu  recover  the  money.  The  judg- 
ment entered  by  the  county  court  doesnot 
accord  with  the  law,  and  tbe  case  must 
be  reversed  and  remanded. 

2  ColcA.  172 


Bice  v.  Hover  et  al. 

(Court  of  Appeals  of  Colorado.    May  9, 1892,  > 

Rbntino  Business — LiABiLiTr  op  PaiNciPii. — Re- 
VIBW  OS  Appbal. 

1.  B.,  tbe  owoer  of  a  store,  turned  the  bus- 
iness oyer  to  6.,  who  was  to  run  it  in  tlie  inter- 
est of  B.  at  a  deflaite  wage,  wbich  was  to  be 
determlued  by  the  success  or  failure  of  the  en- 
terprise, conducted  under  a  now  name.  Held, 
that  the  business  remained  B.'s,  who  was  liable 
lor  debts  incurred  for  the  purchase  of  goods,  un- 
less be  relieved  himself  by  a  definite  notice  to 
the  persons  with  whom  the  store  commonly  dealt, 
or  such  information  was  brought  home  to  the 
vendors  of  goods  in  such  way  as  to  render  it  in- 
equitable to  hold  B.  therefor. 

2.  Whore  a  verdict  rests  on  conflicting  testi- 
mony, which  would  warrant  tbe  jury  in  reaching 
their  conclusion,  the  verdict  will  not  be  disturbed. 

Appeal  from  district  court,  Arapahoe 
county;  George  W.  Allen,  Judge. 

Action  by  William  A.  Hover,  Charles  M. 
Hover,  and  H.  M.  Harding,  copartners  as 
W.  A.  Hover  &  Co.,  against  Mark  Bice. 
Judgment  for  plaintiffs.  Delendaot  ap- 
peals.   Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Bissell,  J.: 

In  tbe  early  summer  of  1887,  Mark  Bice, 
tbe  appellant,  bought  from  Troxwell  a 
drug  store  situated  on  the  corner  ol 
Eighteenth  and  Curtis  streets,  in  the  city 
of  Denver.  He  ran  the  store  in  his  own 
name  until  some  time  in  August  of  that 
year,  wben  he  formed  some  sort  ol  a  busi- 
ness conoection  with  a  person  by  the  name 
of  Watson.  From  that  date  the  business 
was  continued  in  the  name  of  Watson  & 
Co.  to  about  Juno,  1888.  During  all  this 
time  tbe  concern  bought  goods  of  Hover 
&  Co.,  who  are  wholesale  druggists  in  tbe 
city.  Tbe  accounts  seem  to  have  been 
settled  by  Dr.  Bice  as  they  accrued,  and 
he  made  no  question  as  to  bis  reaponsibii- 
ity  prior  to  June,  1888,  and  paid  whatever 
accounts  were  rendered  him.  About  that 
time,  he  entered  into  an  agreement  with 
one  Beuoni  S.  Greathouse.  The  contract 
was  somewhat  lengthy,  and  in  general 
terms  provided  that  Greathouse  should 
take  charge  of  and  mnnage  the  store,  and 
receive  as  a  salary  or  compensation  for 
his  labor  tbe  net  proceeds  resulting  from 
the  business,  subject  to  certain  specific 
deductions.  The  contract  Is  construed  in 
the  opinion,  but  need  not  be  set  out  to 
enable  the  decision  to  be  understood. 
The  present  suit  was  brought  by  Hover 
&  Co.  against  Bice  to  recover  for  sundry 
purchases  made  between  the  time  that 
Greathouse  was  put  in  charge  and  the 
time  when  he  was  relieved,  in  tbe  ensuing 
December.  The  real  defense  was  that  Bice 
was  not  liable  to  Hover  &  Co.  tor  the  pur- 
chases which  Greathouse  made.  There 
was  no  question  concerning  the  delivery 
ol  the  goods  or  tbe  price.    It  was  simply 
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a  ma  tter  of  legal  reaponfllbillty.  The  case 
was  tried  to  a  Jury,  which  rendered  a  ver- 
dict against  Hice,  who  appeals. 

Chas.    M.    Blee,   for   appellant.     It.    D. 
TbowpaoD,  for  appellees. 

BissBLL.  J.,  [alter  stating  the  facts.) 
The  rights  of  these  parties  are  to  be  ascer- 
tained and  settled  by  the  terms  of  the  con- 
tract entered  into  between  Mark  Bice,  the 
appellant,  and  BenonI  ^S.  Greatbouse,  and 
the  course  of  dealing  between  the  several 
parties  and  Hover  &  Co.,  the  appellees. 
It  would  not  profit  the  profession  to 
set  out  the  contract,  for  it  Is  not  within 
the  range  of  probabilities  that  any  similar 
instrument  will  be  submitted  to  the  courts 
for  construction  and  adjudication  during 
the  probable  continuance  of  the  legal  pro- 
fession. It  will  be  deemed  enough  to  state 
generally  the  conclusions  at  which  the 
court  has  arrived  concerning  Its  proper 
interpretation.  It  consists  of  15  para- 
graphs. Some  of  them,  taken  alone, 
would  seem  to  make  the  contract  one  of 
sale  of  a  stock  of  goods,  and  the  transfer 
of  the  rights  of  Or.  Bice  in  the  premises. 
Eliminating  tbese  provisions,  and  consid- 
ering others  (tlune,  and  It  contains  many 
of  the  elements  of  a  contract  of  lease.  The 
remaining  provisions  very  clearly  estab- 
lish the  contract  to  be  one  of  a  hiring.  As 
a  whole,  it  can  scarcely  be  said  to  permit 
an  interpretation  which  shall  adjudge 
the  agreement  to  be  one  of  sale.  The  title 
to  the  drugs,  to  the  flstnres,  and  what- 
ever was  connected  with  the  store  did  not 
pass  absolutely  to  Greatbouse,  but  re- 
mained the  property  of  Dr.  Bice,  and  at 
the  end  of  a  year  could  be  retransferred 
to  hlni.  or  turned  over  into  his  pousesslon, 
and,  to  the  extent  to  which  they  were 
then  in  esse,  would  fully  satisfy  Great- 
house's  promise  in  regard  to  them.  Evi- 
dently, this  circumstance  very  conclusively 
demonstrates  that  in  no  proper  and  legal 
Kense  was  there  a  sale  of  the  property. 
It  is  likewise  plain  that  it  lacked  many  of 
the  elements  that  are  always  to  be  found 
in  a  contract  of  lease.  While  the  term 
appeared  to  be  certain,  and  for  a  year,  in 
fact  it  was  only  at  the  will  of  Dr.  Bice, 
and  subject  to  a  performance  of  all  the 
conditions  with  reference  to  the  conduct 
of  the  business  by  Greatbouse.  There 
was  no  speciflc  rent  reserved,  nor  can 
It  be  ascertained  from  the  terms  of 
the  contract  whether  Bice  was  in  real- 
ity the  landlord  leasing  to  Greatbouse, 
or  whether  Bice  himself  was  a  tenant 
who  sought  to  sublet  the  property,  and 
whatever  leasehold  rights  may  have  been 
attached  to  It,  to  the  subtenant,  Great- 
house.  In  many  other  ways,  were  It  nec- 
essary, it  could  be  demonstrated  that  the 
agreement  lacked  many  things  ordinarily 
found  in  a  lease,  and  essential  to  the  crea- 
tion of  such  an  Interest.  When  these  diffi- 
culties are  considered,  and  resort  is  had  to 
two  other  provisions  contained  in  the 
contract,  it  becomes  evident  that  the 
only  legitimate  construction  to  be  put 
upon  the  convention  Is  that  which  deter- 
mines It  to  be  a  contract  of  hiring.  The 
first  paragraph  provides  that  Greatbouse 
shall  work  and  operate  to  the  best  of  his 
ability  the  store  referred  to.   The  eleventh 


paragraph  compels  biin  to  surrender  pos- 
session whenever  he  shall  contract  debts 
in  the  purchase  of  goods  beyond  a  specific 
sum,  and  also  whenever  be  is  found  iuca- 
nable  from  any  cause  to  carry  on  the  busi- 
ness without  injury  to  it.  By  thefourteentb 
paragraph,  they  agree  that  Greatbouse 
shall  receive  as  a  salary  for  doing  the  work 
incident  to  the  management  of  the  busi- 
ness a  sum  coequal  with  thH  profits,  less 
certain  deductions  wliich  were  8p<<clflcally 
provided  for.  It  is  our  cuncluslon,  then, 
that  the  contract,  in  reality,  was  one 
whereby  Dr.  Bice  turned  over  the  business 
to  Greatbouse,  who  was  to  run  It  in  the 
Interest  of  the  doctor,  at  a  definite  wage, 
which  would  be  determined  by  the  suc- 
cess or  failure  of  the  enterprise,  if  this  be 
true,  the  business  remained  the  doctor's, 
and  he  would  be  liable  for  whatever  in- 
debtedness might  be  Incurred  in  the  pur- 
chase of  goods  and  in  its  general  transac- 
tions, unless  he  relieved  himself  from  that 
liability  by  a  definite  notice  to  the  persona 
with  whom  the  store  commonly  dealt,  or, 
in  some  way  known  to  the  law,  such  in- 
formation was  brought  home  to  the  ven- 
dors of  the  goods  as  would  render  it  in- 
equitable for  them  to  bold  the  doctor  lia- 
ble for  what  they  sold.  The  whole  his- 
tory of  the  tranHaction  negativm>  any 
such  conclusion.  For  upwards  of  a  year 
prior  to  the  time  Greatbouse  was  put  In 
possession  the  store  had  been  run  either 
by  the  doctor  himself,  or  under  the  name 
of  Watson  &  Co. ;  and  during  all  this  time 
be  held  himself  out  ns  personally  respon- 
sible for  whatever  supplies  the  store  might 
procure,  and  he  paid  the  bills  as  they  ac- 
crued and  matured.  During  this  time  he 
had  been  dealing  with  the  appellees, 
Hover  &  Co.,  and  baying  and  paying  for 
the  goods  furnished  by  them.  When 
Greatbouse  went  into  possession,  he  con- 
tinued purchasing  goods  for  the  store, 
which  was  thereafter  run  in  the  name  of 
the  "O.  K.  Drug  Store  "  in  place  of  "  Wat- 
son &  Co.,"  which  had  been  the  previous 
form  of  its  title. 

There  Is  some  controversy  as  to  what 
information  was  given  to  Hover  &  Co., 
and  whether  they  received  notice  that 
Greatbouse  was  to  be  solely  responsible 
for  bis  purchases.  Whatever  might  be 
our  conclusion  upon  the  record  as  to  what 
the  facts  were,  the  verdict  at  the  jury  in 
favor  of  the  appellees  clearly  settles  all 
these  controverted  questions  of  fact 
against  the  appellant.  Bice.  Under  our 
well-settled  rule  we  cannot  interfere  with 
that  finding  and  verdict,  so  long  as  it  rests 
upon  conflicting  testimony  which  would 
warrant  the  jury  to  reach  the  conclusion. 
Without  the  aid  of  the  rule,  we  should  be 
disinclined  to  Interfere,  since  It  seems  to  be 
in  full  accord  with  the  fair  preponderance 
the  testimony.  According  to  thecontract, 
and  its  fair  legal  result,  the  goods  were 
really  purchased  by  Greatbonse  as  the 
agent  of  Dr.  Bice.  The  attempt  to  change 
the  condition  of  affairs,  and  to  relieve  Bice 
from  the  responsibility  for  subsequent 
purchases,  was  not  successful,  and  he 
must  be  held  liable  both  because  of  the 
legal  agency  and  by  reason  of  the  course 
of  the  deallnpTs  antecedently  had  between 
the  parties,  and  because  the  circumstaucea 
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of  tta*  subsequent  transactlona  were  aucfa 
as  to  warrant  Hover  &  Co.  in  aHauming 
and  believinK  that  Greathuase  was  Blce'a 
agent.  As  to  them,  he  was  held  out  as 
sach.  They  relied  upon  the  responsibility 
o(  the  supposed  principal,  who  did  noth- 
ing to  relieve  himself  from  liability,  and  he 
cannot  complain  when  he  Is  called  on  to 
nay  for  the  goods. 

The  appellant  Insists  that  the  case 
should  be  reversed  because  of  the  inaccu- 
racy of  some  of  the  instructions  given  by 
the  :ourt.  To  demonstrate  the  incorrect- 
ness ot  this  contention  would  reader  it 
necessary  to  set  out  the  Instructions  in  de- 
tail, and  review  the  entire  evidence  in  the 
case.  It  is  uot  deemed  expedient  to  go  to 
this  extent.  It  is  enough  to  statethe  con- 
clusions of  the  court  concerning  the  mat- 
ters complained  of.  It  might  possibly  be 
tme  that  the  instructions  would  be  the 
subject  of  legitimate  criticism  11  the  hy- 
pothesis assumed  by  counsel,  that  the 
contract  l>etween  Greathouse  and  Bice 
was  one  ot  lease,  was  eouceded.  It  will 
be  observed  that  the  court  has  already 
construed  that  contract  to  be  one  of  em- 
ployment. Under  these  circumstances, 
what  the  court  said  with  reference  to  the 
change  of  possession  In  the  property,  the 
course  of  dealing  between  the  parties, 
and  the  action  which  ought  to  have  been 
taken  by  Bice  In  notifying  Hover  &  Co. 
ot  the  change,  accurately  expressed  the 
law  applicable  to  this  controversy.  This 
is  likewise  true  of  the  instruction  which 
told  the  jury  what  Hover  &  ("o.'s  duty 
was  as  to  the  iuqulries  which  they  ought 
to  have  made.  Taking  the  instructions 
together,  they  put  the  case  fairly  before 
the  jury,  and  could  not  have  misled  them 
as  to  any  legal  propositions  on  which 
they  were  entitled  to  legul  Information 
from  the  court.  This  disposes  of  these  as- 
signments of  error,  without  reference  to 
the  attempt  to  save  the  execption  In  the 
record.  Wlierever  an  exception  is  neces- 
sary, and  It  appears  as  an  addition  to 
the  bill  prepared  by  the  officers  of  the 
court,  it  ought  not  to  be  by  a  pencil  inser- 
tion, as  in  this  case;  for  It  is  too  liable  to 
erasure,  change,  and  destruction.  The 
form  should  be  permanent,  and  without 
the  possibility  of  alterntlon.  The  record 
presents  no  errors  which  will  permit  this 
court  to  disturb  the  judgment,  and  it 
will  accordingly  be  affirmed. 


SlOTTX  ClTT  Ntjkseky  &   Sked  Oo.  t.  Cabl- 

TOW. 

(Court  of  AppeaU  of  Colorado.    May  9,  1892.) 

Appbal—Rbcokd— Presumption. 
in  the  absence  of  pleadings  or  evldcii?e,  » 
judgment  for  defendant  for  damages  in  an  nation 
on  a  note  will  be  presumed  to  be  valid. 

Error  to  Otero  county  court;  C.  M. 
BoMGARDNBB,  Judge. 

Action  by  the  Sioux  City  Nursery  Sc  Seed 
Company  against  T.  W.  Carlton  on  a  note. 
Judgment  for  defendant.  Flalntifl  brings 
error.    Affirmed. 

A.  F,  Thompooa,  for  plaintiff  in  error. 
Luclaa  P.  M&tsb,  for  defendant  in  error. 

Bred,  J.  Plalntilt  In  error  was  plaintiff 
below,  and  brought  suit  on  two  promis- 


sory notes  gl^en  for  nursery  stock.  The 
case  being  an  appeal  from  a  justice  of  the 
peace,  there  were  no  written  pleadings. 
The  notes  were  put  in  evidence,  and  the 
plaintlH  rested.  The  defendant  was 
sworn,  and  gave  testimony,  nnd  produced 
eight  or  ten  witnesses,  who  also  teHtified; 
but  as  to  what  they  testifled,  and  what 
the  nature  ot  the  defense  was,  we  are 
wholly  uninformed.  There  is  no  bill  of  ex- 
ceptions contained  in  the  transcript  sent 
up.  The  case  was  tried  to  the  court,  and 
resulted  in  a  judgment  of  $100  and  costs 
against  the  plaintiff  for  labor,  loss  of 
growth  of  the  trees,  damag^es,  etc.  From 
this  we  presume, — and  it  rests  entirely  In 
presumption,— the  suit  being  between  the 
original  parties,  that  the  defense  was  want 
ot  consideration,  and  that  the  defendant's 
Judgment  against  the  plaintiff  was  based 
upon  the  breach  of  some  warranty,  re- 
sulting in  damage.  Several  errors  are  as- 
signed, but  their  consideration  is  Impos- 
sible, for  want  ot  data.  It  Is  ably  urged 
in  argument  that  the  court  erred  in  allow- 
ing parol  evidence  to  overcome  the  abso- 
lute agreement  to  pay,  contained  in  the 
notes.  Judging  from  the  result,  we  con- 
clude such  was  not  the  course  pursued, 
but  that  the  defense  was  want  of  consid- 
eration, which  Is  always  available  to  a 
defendant  while  the  note  remains  the 
property  of  the  payee.  The  legal  pre- 
sumption always  being  In  .nvor  of  the 
regularity  and  correctness  of  judgments, 
—with  no  means  of  knowing  upon  what 
the  judgment  for  damages  against  the 
plaintiff  was  predicated,  or  what  the  evi- 
dence In  support  of  it  was.- the  presump- 
tion must  prevail  in  regard  to  its  validity. 
The  judgment  muat  be  affirmed. 


O'DoNNELT^  T.  Bennett  e*  a/. 

(Supreme  Court  of  MonUma.    May  9, 1892.) 

appbat— cosflictino  evidbxcb— jcrt — special 
Vbnibb — Nbw  Trial — Accident  and  Bdrprisb. 

1.  A  verdict  wblch  has  iu)me  evidence  to 
support  it,  and  wbich  the  trial  coui-t  refuses  to 
set  aside,  will  not  be  disturbed  on  appeal. 

2.  Under  Laws  16th  iSess.  p.  lOii,  providing 
that  if,  during  a  trial,  where  a  jury  has  been 
drawn,  it  sball  become  necessary  to  summon  ad- 
ditional jurors,  such  jurors  maybe  summoaed  by 
open  venire,  a  court  is  not  obliged,  before  call- 
ing a  case,  to  await  the  return  of  a  portion  of  the 
regular  panel,  who  may  t>e  out  deliberating  upon 
a  case  which  has  been  previously  tried,  but  • 
special  venire  may  be  issued.  Dupont  v.  Hc- 
Adow,  9  Pac.  Rep.  925,  6  Mont.  227,  distinguished. 

S.  The  fact  that  a  witness  testifies  different- 
ly from  that  to  wblch  be  was  expected  to  testify, 
does  not  entitle  a  party  to  a  new  trial  upon  the 
ground  of  accident  and  surprise,  where  the  in- 
formation that  he  would  so  testify  was  obtained 
before  the  trial,  and  the  party  was  then  as  fully 
prepared  to  attack  the  testimony  of  the  witness 
as  he  would  have  been  on  another  trial. 

Appeal  from  district  court.  Silver  Bow 
county;  W.  Y.  Pemhekton,  .Judge. 

.Action  by  Charles  O'Donnell  against  Nel- 
son Bennett  and  others.  From  a  judg- 
ment in  bis  favor,  but  for  an  amount 
which  it  was  claimed  was  too  small,  plain- 
tiff appeals.    Affirmed. 

Chas.  O'DonncU,  pro  sc.  Geo.  Haldorn 
and  P.  T.  McBride,  for  respondents- 
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Db  Witt,  J.  TbiB  aetloD  li  one  by  plain- 
tin  against  tbe  defendanta,  seeking  to  re- 
coyer  for  catting  and  haaling  logs.  A 
qaestloo  has  arisen  as  to  wbetlier  the  ac- 
tion was  upon  a  special  contract  or  np- 
on  qaaotam  meruit.  Entertaining  ttae 
▼lew  tliat  we  take  o(  ttaecase,  a  discussion 
of  that  matter  does  not  seem  to  be  re- 
qaired.  The  plaintiff  alleges  that  he  cat 
and  hauled  tor  the  defendants  468,000  feet 
of  logs  at  tbe  price  of  f  4.76  per  thoasand, 
amounting  In  all  to  92,227.76;  that  of  this 
amouut  tbe  defendants  have  paid  him  $!,• 
341.61,  tearing  a  balance  dne  of  V8S6.14. 
Tbe  defense  net  op  in  tbe  answer  is  that 
plaintiff  did  not  cut  or  banl  any  logs  for 
defendants,  either  for  an  agreed  price  or 
otherwise.  Tbe  defense  made  upon  ttae 
trial  was  that  whatever  work  the  plain- 
tiff did,  this  work  was  done  fur  one  Thom- 
as Bocarde.  The  situation,  as  tbe  defend- 
ants claim,  wastbat  Bocarde  was  running 
a  sawmill.  That  he  was  indebted  to  the 
defendants  in  a  considerable  snm.  That 
defendants  had  a  chattel  mortgage  on 
Bocarde's  sawmill  plant,  to  secure  this 
flam;  and  that  defendants,  lu  order  that 
Bocarde  might  operate  bis  mill,  and  so 
make  money  to  pay  bis  debt  to  tbem, 
stood  behind  him  to  such  extent  as  snre- 
tles,  in  this,  that  theygoarantled  persons 
dealing  wltb  Bocarde,  and  that  plaintiff 
bad  bis  contract  wltb  Bocarde  for  hauling 
and  delivering  logs,  and  that  defendants' 
only  relation  to  the  transaction  was  to 
guaranty  plaintiff's  pay  from  Bocarde, 
and  that  they  actually  paid  him  on  orders 
issued  by  Bocarde.  The  plaintiff's  posi- 
tion, on  the  other  hand,  was  that  Bucarde 
was  simply  a  foreman  or  boss  or  manager 
for  the  defendants.  On  these  lines  thecase 
was  tried.  The  Jury  gave  a  verdict  for 
plaintiff  for  fSO,  and  also  that  two  notes 
of  f70  each,  with  accrued  Interest,  given 
by  plaintiff  to  defendants,  (not  conuected 
with  this  transaction,  i)owever,)Bboald  he 
delivered  up  and  canceled.  Thus  the  ver- 
dict was  for  plaintiff  for  f 50  and  the  can- 
cellation of  these  notes.  The  plaintiff 
moved  fur  a  new  trial.  He  took  tbe 
ground  that,  although  the  verdict  was 
nominally  In  his  favor  to  the  extent  of 
this  $50  tind  the  notes  mentioned, yet  that 
It  should  have  been  for  a  larger  amount, 
and  therefore  be  was  aggrieved  in  tbe  ver- 
dict. There  was  a  large  amount  of  testi- 
mony, which  was  brought  here  in  a  volu- 
minous record,  as  to  whether  it  was  a  fact 
that  plaintiff  was  working  for  the  defend- 
ants or  working  for  Bocarde.  Tbe  fact 
that  a  jury  found  for  the  plaintiff  in  any 
sum  is  evidence  tliat,  if  the  verdict  were  a 
logical  one,  by  necessity  the  Jury  must 
have  found  that  plaintiO  was  working  for 
defendants.  That  finding— that  is,  being 
a  finding  Implied  by  tbe  general  verdict — 
has  not  been  attacked.  Defendants  did 
not  more  for  a  new  trial,  and  plalntltf,  of 
coarse,  does  not  attack  that  finding,  l>e- 
cause  It  is  the  only  view  of  the  case  upon 
wbicb  be  coold  recover  at  all.  It  la  not 
necessary  to  inquire  what  view  tbe  court 
would  bare  taken  if  a  motion  tor  a  new 
trial  had  been  made  on  the  ground  that 
the  verdict  was  not  supported  by  the  evi- 
dence In  this  respect.  As  the  case  Is  now 
before  us,  we  have  not  that  proposition 


for  consideration,  bnt  will  take  it  as  a  fact 
that  plaintlft  was  working  tor  these  de- 
fendants. 

The  questions,  then,  forconsideratlon  are 
simple.  Tbe  pialnttft  testified,  and  sup- 
ported his  testimony  by  that  of  others, 
that  be  had  cat  and  hauled  469,000  feet  of 
logs,  as  set  up  in  tbe  complaint.  On  tbe 
other  hand,  E).  E.  Congdon,  tbe  agent  and 
general  manager  for  the  defendants,  testi- 
fied that  tbo  amount  cut  and  hauled  by 
plalntltf  was  246,112  feet.  Congdon  denied 
that  this  was  done  for  tbe  defendants,  bnt 
we  consider  now  only  bis  testimony  as  to 
tbe  amount.  His  testimony  was  support- 
ed by  that  of  Bocarde.  It  is  observed 
that  246.112  feet,  at  $4.76  per  thousand, 
amounts  to  $1,160.08.  We  again  find  in 
the  testimony  of  Congdon  that  tbe  defend- 
ants paid  O'Donnell,  on  Bocarde's  order, 
$1,000.78,  and  that,  with  other  payments 
made  to  O'Donnell,  the  total  amount  of 
credits  was  $1,169.03,  which  is  the  same 
amount  as  that  obtained  by  multiplying 
tbe  number  of  thousand  feet  which  Cong- 
don and  Bocarde  said  be  cat  by  $4.75  per 
thousand.  Therefore,  on  tbis  point,  there 
is  a  direct  and  snbstantial  conflict  in  tbe 
testimony.  The  verdict  of  the  jury  was 
for  a  larger  sum  than  was  shown  by  de- 
fendants to  be  due  tbe  plaintiff,  even  upon 
tbe  theory  that  tbe  defendants  were  tbe 
employers,  and  a  smaller  sum  than  was 
claimed  by  plaintiff.  There  was  also  a 
claim  by  plalntin  for$23  for  hay  and  grain. 
Now,  In  this  condition  of  tbe  evidence, 
there  Is  certainly  evidence  to  support  tbe 
verdict,  and  by  that  we  mean  evidence  to 
support  the  finding  of  the  Jury  that  there 
was  no  more  due  to  tbe  plaintlft  than  they 
found ;  and  a  rerdict  in  that  condition, 
which  the  district  court  refused  to  set 
aside,  will  not  be  disturbed   by  this  court. 

The  appellant  also  raises  another  point. 
It  appears  that  when  this  case  was  called 
tor  trial  a  portion  of  the  regular  panel 
of  Jurors  had  been  Impaneled  in  a  case 
Tried  Just  previous  to  this  one,  and  upon 
the  call  of  tbis  case  those  Jurymen  were 
out,  deliberating  upon  a  verdict  In  thecase 
upon  which  they  were  sttting.  The  plain- 
tiff demanded  the  full  panel  from  which  to 
select  a  Jury  for  the  trial  of  this  case, 
claiming  that  be  was  entitled  to  have 
the  names  of  these  absent  Jurors  also  In 
the  box  to  draw  from.  The  court,  how- 
ever. Issued  a  special  venire  for  12  Jurors. 
The  plalntin  bases  bis  exception  Id  this 
behalf  upon  tbe  cases  of  Kennon  v.  Gil- 
mer, 4  Mont.  433,2  Pac.  Rep.  21;  Wykon 
▼.  Loeber,  6  Mont.  636,  6  Pac.  Itep.  363; 
and  Dupont  v.  McAdow,  6  Mont.  227,  9 
Pac.  Rep.  925.  But  since  tbe  decision  of 
those  vases  the  legislature  on  March  14, 
1889,  (Laws  16tb  Sess.  p.  168,)  amended  tbo 
Jury  law,  and  among  other  provisions  en- 
acted as  follows :  " It  daring  the  progress 
of  any  trial  of  any  cause  In  such  court, 
where  a  Jury  has  been  drawn,  asin  this  sec- 
tion provided,  it  shall  become  necessary 
for  any  cause  to  summon  additional  ju- 
rors, such  additional  jurors  shall  be  drawn 
and  summoned  by  an  open  veo/re, "  etc. 
It  is  to  be  assumed  that  tbe  legislature  In 
passing  this  act  bad  in  rtew  tbe  miscbief 
to  be  remedied,  and  that  they  were 
aware  of  tbe  former  decisions,  aa  cited 
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above.  In  a  baay  term  of  court,  when 
one  trial  follows  anotber  at  once,  if  each 
trial  must  await  the  return  iuto  court  of 
the  jury  that  may  be  out  delilieratln^  up- 
on a  case,  the  court  woulU  find  Itself  with- 
out occupation,  often  for  long  periods  of 
time.  It  ifl  apparent  that  thia  is  the  con- 
dition of  affairs  that  was  intended  to  be 
remedied  by  the  legislation  above  quoted. 
We  are  of  opinion  that  the  forced  nbpence 
of  jurors,  aH  appeared  to  be  the  case  wtien 
this  trial  was  opened,  was  just  such  a 
necessity  as  this  statute  was  intended  to 
remedy,  and  that  the  district  court  com- 
mitted no  error  in  issuing  the  special  venire. 
The  notice  of  motion  for  a  new  trial 
also  states  one  of  the  grounds  as  accident 
and  surprise  and  newly-discovered  evi- 
dence. The  apt>eilant  has  not  called  our 
attention  to  this  matter  in  his  brief,  and 
barely  mentions  it  apon  the  argument. 
It  is  apparent  that  he  did  not  rely  strong- 
1.V  upon  this  point.  It  is  entirely  cietr 
that  tlie  alleged  newly -discovered  evi- 
dence, even  if  it  could  be  called  such,  is 
simply  cumulative.  The  allegation  of  ac- 
cident and  surprise  consists'  simply  in 
this:  that  one  witness  testified  contrary 
to  that  which  plaintiff  expected.  That 
this  witness  so  testified  Ih  set  up  in  the 
afhdavits  of  plaintiff  and  .lacli  Ryan  and 
W.  H.  Reed.  All  of  these  afliants  were 
within  reach  of  the  plaintiff  on  the  trial, 
and  their  alleged  information  that  this 
witness  would  testify  to  a  different  state 
of  facts  than  that  which  he  did  was  ob- 
tained before  the  trial.  If  the  plnintitf 
could  successfully,  or  at  all,  attack  the 
testimony  of  a  witness  on  a  new  trial, 
he  was  just  as  fully  .prepared  to  do  it  on 
the  former  trial  of  the  case.  This  is  not 
such  accident  and  surprise  as  will  war- 
rant a  court  in  granting  a  new  trial.  In 
accordance  with  toe  views  above  ex- 
pressed, the  judgment  of  the  distict  court, 
and  the  order  denying  a  new  trial,  are 
affirmed. 

BI.AKG,  C.  J.,  and  Harwood,  J.,  concur. 


Prignon  v.  Dacssat  et  al. 

(Supreme  Court  of  WasMngUm.    April  30, 1893.) 

Deliveri  of  Deed— Validitt — Coxsideratiok— 
Fraodulbnt  Cosvbtancb. 

1.  Where  a  grantee  drafts  a  deed,  and  sends 
it  to  the  grantor  to  sign,  with  instructions  to 
bave  it  recordec,  the  grantee  thereby  constitutes 
the  recorder  her  agent,  and  a  delivery  by  the 
grantor  to  the  recorder  is  valid. 

2.  Where  land  is  conveyed  to  an  intended 
wife,  "in  consideration  of  the  promise  of  tha  said 
party  of  the  second  part  to  marry"  the  grantor, 
the  deed  is  supported  by  a  sufficient  considera- 
tion, though  the  original  promises  were  not  in 
writing,  since  the  grantee  is  liound  by  the  recit- 
als in  the  deed. 

3.  The  fact  that  after  the  conveyance,  but 
before  marriage,  the  grantee  discovers  that  the 
deed  was  made  b;  the  grantor  in  fraud  of  his 
creditors,  does  not  ailect  her  title. 

Appeal  from  superior  court,  Skagit 
county:  Henry  McBridb,  Judge. 

Action  by  Josephine  Prignon  against  L. 
P.  Daussat  and  Augustine  Carran  to  set 
aside  a  deed  alleged  to  have  been  made  in 
fraud  of  creditors.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 


i'vatin,  GenriD  <ft  Crews,  for   appellant. 
Brady  &  Schaefer,  tor  respondents. 

HovT,  J.  This  action  was  brought  by 
appellant  to  set  aside  a  deed  made  by  the 
respondent  Ij.  P.  Daussat  to  the  other 
respondent.  It  is  conceded  that  the  gran- 
tee had  no  knowledge  that  the  grantor 
was  Indebted  to  any  one  until  long  after 
the  execution  and  recording  of  the  deed, 
and  that  the  deed  in  her  hands,  if  other- 
wise supported,  cannot  be  affected  by  any 
fraudulent  intent  which  may  have  moved 
the  grantor  to  the  making  of  the  same. 
Appellant,  however,  attacks  the  deed 
upon  two  gonads:  First,  that  it  was 
never  delivered  to  the  grantee ;  and,  second, 
that  it  was  purely  voluntary,  being  sup- 
ported by  no  consideration  whatever.  As 
to  the  flrst  question,  the  conceded  facts 
show  that,  in  accordance  with  a  prior  ar- 
rangement with  the  grantor,  the  grantee 
caused  the  deed  to  be  prepared,  and  sent 
to  the  grantor,  with  iuatructions  for  him 
to  execute  the  same,  and  have  it  recorded 
immediately.  Under  these  circumstances, 
was  the  delivery  to  the  auditor  for  record 
a  delivery  to  the  grantee?  Many  cases 
have  been  cited  by  ^he  appellant  to  show 
that  a  delivery  to  a  third  person,  without 
the  knowledge  or  direction  of  the  grantee, 
is  not  a  good  delivery,  and  tor  the  pur- 
poses of  this  case  this  may  be  conceded 
to  be  the  law.  We  have  examined  ail  the 
cases  cited  by  the  apppllaut,  and  fail  to 
find  a  single  one  among  them  that  goes 
further  than  we  have  above  indicated. 
In  the  case  at  bar,  however,  there  was 
not  only  a  delivery  by  the  grantor  to  the 
auditor  under  such  circum<<tances  as 
clearly  showed  his  intent  to  give  the  In- 
strument force,  but  such  delivery  was  in 
compliance  with  the  prior  Instructions  of 
thegrantee,  and  under  these  circumstances, 
fur  the  purposes  of  such  delivery,  the  au- 
ditor been  me  the  agent  of  the  grantee,  and 
a  delivery  to  him  gave  the  deed   full  force. 

As  to  the  next  question,  thefacts  shown 
liy  the  record  are  that  long  prior  to  tlie 
making  of  the  deed  in  question  negotia- 
tions had  been  in  progress  between  the 
parties  thereto  looking  to  a  marriage  be- 
tween them.  More  than  a  year  before 
such  execution  the  grantor  in  said  deed 
bad  asked  of  the  grantee  her  hand  In  mar- 
riage, but  the  grantee  had  refused  at 
that  time  to  enter  into  a  contract  in  rela- 
tion thereto,  on  account  of  the  want  of 
visible  means  of  support  for  a  family  In 
the  hands  of  the  grantor.  Some  time  after 
this,  by  reason  of  the  death  of  a  relative, 
the  grantor  became  the  prospective  owner 
of  property,  including  that  in  question; 
and  upon  his  suggestion  of  this  fact  to 
grantee,  and  an  agreement  on  bis  part 
that  as  soon  as  his  title  to  the  land  in 
question  was  perfected  he  would  deed  it 
to  her,  she  consented  to  enter  into  a  con- 
tract of  marriage  with  him,  and  did  en- 
ter into  such  contract.  Some  time  after 
this,  the  grantor's  title  having  been  per- 
fected, be  wrote  the  grantee  to  that  effect, 
and  Inclosed  to  her  the  probate  proceed- 
ings showing  title  in  him.  Whereupon 
she  at  once  took  the  papers  to  her  attor- 
ney, and  caused  to  be  prepared  a  draft 
of  a  deed  which  she  sent  the  grantor,  with 
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hiBtructionR  for  the  execution  and  deliv- 
•evy  aa  hereinbefore  stated.  At  that  time, 
as  we  have  t<een  by  the  conceded  facts 
above  stated,  the  grantee  in  tiald  deed  had 
no  knowledge  whatever  of  any  circum- 
stances which  would  malce  the  execution 
of  such  deed  on  the  part  of  the  grantor 
fraudulent  as  to  hiui,  and  the  sole  ques- 
tion is  as  to  whether  or  not,  as  between 
the  parties  thereto,  there  was  any  con- 
sideration for  the  execution  of  said  deed. 
That  the  contract  of  marriage  la  a  good 
consideration  for  a  deed  made  on  account 
thereof  Is  unquestioned.  Such  a  contract 
has  been  held  not  only  to  be  a  good  con- 
sideration, bat  a  valuable  consideration 
of  the  highest  nature.  Two  objections, 
however,  are  raised  by  appellant  as 
Mgalnst  this  marriage  contract  as  a  con- 
sideration for  the  deed:  (1)  That  it  was 
not  in  writing,  and  therefore  void  under 
the  statute  of  frauds;  and  (2)  that,  be- 
fore the  marriage  relation  was  entered 
Into  in  purHuance  of  said  contract,  linowl- 
«dge  of  the  fraudulent  intent  of  the  gran- 
tor was  brought  home  to  the  grantee. 

As  to  the  first  objection,  we  may  con- 
cede it  to  be  as  contended  for  by  appel- 
lant, and  yet,  as  we  view  the  facts,  the 
circumstances  of  this  case  do  not  bring  it 
within  the  objection  urged.  As  we  view 
it,  this  contract  of  murriage  was  in  fact 
reduced  to  writing.  It  is  true  that  it 
was  not  BO  reduced  as  to  bring  it  strictly 
within  the  rule  for  the  execution  of  such 
contracts,  but  we  thlnlc  it  came  substan- 
tially within  such  rule;  for  while  it  is  true 
that  there  was  no  memorandum  of  agree- 
ment signed  by  the  party  to  be  charaed, 
yet  we  think  there  was  a  sufflcieut  recital 
of  such  contract  in  the  deed  to  show  a 
written  contract;  and  that  under  the 
circumstances  under  which  said  deed 
was  prepared,  and  sent  by  the  grantee  to 
the  grantor  fur  execution,  she  became 
bound  by  such  recital.  This,  we  think, 
would  be  true  if  the  provision  in  relation 
to  such  contract  was  a  recital  pure  and 
simple,  as,  under  the  circumstances  above 
atnted,  we  think  a  court  should  hold  the 
grantee  bound  by  all  the  recitals  in  the 
deed.  But  the  statement  relating  to  said 
contract  in  this  deed  is  more  than  a  sim- 
ple recital.  It  is  stated  as  a  part  of  the 
consideration  tor  the  deed,  and  is  sub- 
stantially as  follows:  "Fur  and  in  consid- 
eration ol  the  love  and  affection  which  the 
said  party  of  the  first  part  has  and  bears 
unto  the  said  party  of  the  se<:ond  part, 
as  also  for  the  better  maintenance,  sup- 
port, protection,  and  livelihood  of  the  said 
party  of  the  second  part,  and  In  consid- 
eration of  the  promise  of  the  said  par- 
ty of  the  second  part  to  marry  him, 
said  part.v  of  the  first  part  does  by  these 
presents  give."  That  this  niemoraudum 
clearly  evidenced  an  agreement  of  mar- 
riage on  her  part  in  consideration  of  mak- 
ing the  deed  on  bis  part  Is  beyond  ques- 
tion ;  and,  it  such  memorandum  had  been 
signed  by  her,  there  could  be  no  doubt 
but  that  the  statute  of  frauds  had  been 
complied  with;  and,  as  we  have  seen 
tbat  her  relations  to  such  statement 
were  such  as  to  make  it  equally  binding 
-upon  her  as  though  she  had  signed  it,  It 
follows  tbat  there  Is  a  sufficient  statement 


of  the  consideration  for  said  deed.  When 
this  deed  was  delivered,  then  it  was  sup- 
jiorted  by  sufBcient  consideration,  and 
was  binding,  not  only  as  between  the 
parties  thereto,  but  as  to  all  the  world. 

Was  the  fact  that  the  grantee  therein 
became  aware  of  the  fraudulent  intent  of 
the  grantor  before  she  bad  actuall.v  com- 
plied with  her  contract  of  marriage  by 
the  consummation  tliereof  sufficient  to 
avoid  the  deed?  No  case  has  been  cited 
going  to  this  extent;  on  the  contrary, 
several  cases  have  been  cited  which  seem 
clearly  to  establish  a  contrary  doctrine. 
See  Smith  v.  Allen,  5  Allen,  456,  In  which  it 
was  decided  that,  though  the  marriage 
was  prevented  by  the  death  of  the  gran- 
tor, yet  the  deed  remained  good  in  the 
hands  of  the  grantee.  What  is  the  consid- 
eration for  a  deed  made  under  such  cir- 
cumstances? We  think  it  Ih  the  agreement 
to  marry,  and  that  it  the  agreement  Is  en- 
tered Into  in  good  faith,  and  under  such 
circumstances  as  to  hind  the  party,  and 
the  deed  is  executed  In  consideration 
thereof,  the  transaction  Is  complete,  and 
the  deed  will  be  unaffected  by  anything 
that  may  happen  thereafter.  If  the  gran- 
tee refuse  to  carry  out  her  contract,  the 
grantor  has  his  remedy,  the  same  as  he 
would  for  the  violation  of  any  other  ex- 
ecutory agreement.  It  would  not  do  to 
hold  that  the  grantee  should,  without 
fault  on  her  part,  be  deprived  of  the  bene- 
fits of  her  contract.  For  some  months, 
and  In  principle  it  may  as  well  have  been 
for  some  years,  the  grantee  had  been 
bound  by  her  agreement  to  marry, entered 
into  in  perfect  good  faith  and  for  a  valua* 
hie  and  proper  consideration.  To  hold 
that  because  she  afterwards  learned  of 
some  fact  that  showed  a  fraudulent  intent 
on  the  part  of  the  grantor  she  should  be 
deprived  of  the  benefits  of  a  contract 
which  during  its  existence.  If  she  at  all 
observed  the  proprieties  of  the  relation 
thereby  established,  practically  prevented 
her  from  taking  any  steps  looking  to  the 
formation  of  a  marriage  relation  as  be- 
tween herself  and  any  other  party,  would, 
to  our  minds,  be  unjust  In  the  highest  de- 
gree. Naturally,  during  the  continuance 
of  this  contract,  the  associations  between 
the  parties  were  very  intimate,  and  the 
affections  may  have  become  so  involved 
that  to  break  off  the  relation  would  de- 
stroy the  happiness,  and  perhaps  the 
health,  of  the  parties  thereto.  If  the  ar- 
gument of  appellant  were  to  prevail,  the 
Innocent  party  must  refuse  to  carry  out  a 
contract  upon  which  her  heart  has  become 
fixed,  or  enter  into  the  same  without  any 
such  safeguard  as  her  prudence  had 
thought  it  necessary  to  provide  for.  It  is 
ImpoBsible  to  place  the  parties  in  the  con- 
dition they  were  in  before  the  execution  of 
the  deed  ;  and,  as  the  innocent  party  can- 
not be  put  ia  atnta  quo,  she  cannot  be 
compelled  to  surrender  the  fruits  of  her 
bargain.  But  It  Is  not  necessary  to  en- 
large upon  the  question.  As  we  -view  the 
law,  it  is  the  contract  to  marry,  and  not 
the  marriage  itself,  which  is  the  considera- 
tion which  supports  the  deed ;  and  this 
being  so.  If  at  the  time  the  deed  Is  made 
the  contract  to  marry  for  Tvhich  it  is 
given  Is  a  binding  one  between  the  par* 
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t!ea,  and  executed  with  the  Bolemnitiea  re- 
quired by  tbe  atatnte  tor  that  parpose, 
an  indefeaBlblp  title  vesta  lu  the  grantee. 
It  followa  that  the  decree  ol  tbe  court  be- 
low muft  be  atBrmed. 

Andrrb,  O.  J„  and  Dunbab,  Stiles,  and 
Scott,  J  J.,  concur. 


(4  Wash.  167) 


Cabby  v.  Adlt. 


(Svvreme  Vovirt  of  WcuhinaUm.    April  18, 1893.) 

Claims   aoaisst   Dkobdents  —  Fbesextation  — 

LooGiNO  LiEX—AgsioNMBNT— Notice. 

1.  Tbe  bolder  of  a  laborar's  lien  on  logs  can- 
not maintain  an  action  to  foreclose  against  the 
executor  of  a  deceased  person  against  whom  the 
lien  was  acquired,  where  he  has  failed  to  pre- 
sent bis  claim  to  the  executor,  under  Code  18S1, 
a  104,  providing  that  no  claim  holder  sh&ll  main- 
tain an  action  against  an  estate  unless  the  claim 
shall  have  been  first  presented  to  the  executor. 

2.  But  such  lien  is  a  primary  claim  on  the 
property  covered  by  it,  and  takes  precedence 
thereon  as  far  as  such  property  goes. 

8.  While  tbe  inchoate  right  of  a  laborer's  lien 
before  the  filing  of  tbe  notice  cannot  be  assigned, 
the  lien  becomes  tbe  snbjeot  of  asalgnment,  after 
such  notice  is  filed. 

4.  The  notice  of  Hen  described  tbe  loga 
marlced  thus  ®  on  each  end,  while  the  proof 
described  them  as  marked  "Circle  T,"  and  with- 
ont  showing  tbe  location  of  the  mark.  Held,  in 
the  absence  of  any  showing  that  any  person  had 
been  misled  by  the  description,  that  the  notice 
and  proof  were  sulBcient;  the  law  requiring  only 
that  the  property  be  described  sumcienUy  for 
Identification  with  reasonable  certainty. 

Appeal  from  superior  coart,  Snohomish 
connty ;  John  C.  Dbnnbt,  Judge. 

Action  by  W.  W.  Casey,  as  assignee  of 
Pat  Munholland,  who  claimed  a  laborer's 
lien  on  saw  logs  alleged  to  belong  to  de- 
cedent's estate,  against  John  B.  Anit,  as 
executor  of  tbe  will  of  Oscar  R.  Trask,  de- 
ceased. Notice  of  Hen  was  duly  filed  and 
recorded,  and  thereafter  the  lien  was  as- 
signed to  W.  W.  CsMey  In  the  lifetime  of 
decedent.  Judgment  for plaintW.  Defend- 
ant appeals,    iteveraed. 

Andrews  &  Barnes,  for  appellant.  W. 
P.  Bell,  (P.  M.  Beadlee,  of  counsel,)  torre- 
spondeat. 

Scott,  J.  This  action  was  brought  to 
foreclose  a  laborer's  lien  on  certain  saw 
loga.  The  appellant  Insists  that  the  suit 
cannot  be  niaintained  because  the  claim 
was  not  presented  to  him  as  required  by 
tbe  provlHions  of  chapter  104,^  Code  1S81. 
The  respondent  contends  that  it  was  un- 
necessary to  present  the  same,  and  cites 
tbe  decision  rendered  by  this  court  in 
Scammon  t.  Ward,  1  Wash. St.  179,2:)  Pac. 
Rep.  439.  The  lien  In  question  here,  how- 
ever, arises  by  operation  of  law,  and 
stands  upon  an  entirely  different  basis 
from  that  of  one  created  by  a  mortgage. 
There  is  no  provision  tor  Its  payment 
pending  the  settlement  of  tbe  estate  upon 
the  petition  of  any  Interested  party,  as  Is 
anthorlzpd  by  sections  15'ir  and  1524  of 
snid  Code  in  case  of  a  mortgage.  Such  a 
petition  could  be  made  by  any  one  inter- 
ested in  the  estate,  whether  the  claimant 

'Code  1881,  o.  104,  provides  that  no  claim 
holder  shall  maintain  an  action  against  an  estate 
unless  the  claim  shall  have  been  first  presented 
to  the  executor. 


bad  presented  his  demand  or  not.    Tbeaa 
sections  seem  to  have  contemplated  claims 
secured  by  mortgages,  excepting  so  far  as 
a  deficiency  Is  concerned  after  a  sale  of  thD 
mortgaged  property,  as  upon  a  different 
footing  from  that  of  otber  claims,  wbicb 
was  thought  safflcieut  to  except  them,  to 
the  extent  of  the  proceeds  of  the  property 
mortgaged,  from  tbe  rule  which  was  pro- 
vided in  relation  to  the  presentment  of 
claims  generally.   There  are  m any  reasous 
why  claims  of  the  character  of  this  one 
should  be  required  to  be  presented  as  other 
claims  are.    A  mortgage  lien  is  createil  by 
a  special  agreement,  wbicb  segregates  tbe 
property  therein  designated  from  the  other 
estate  of   tbe   mortgagor,  and  specially 
dedicates  it  to  tbe  payment  of  tbe  obliga- 
tion wbicb  the  mortgagor  admits  to  be 
lastly  payable.    Liens  lilce  the  one  prose- 
cuted in  this  case  are  frequently  for  unliq- 
uidated claims,  and  may  be  predicated  on 
a  claim   which  baa  never  been  acknowl- 
edge.   It  is  the  general  practice  to  record 
mortgages,  although  it  is  not  requisite  to 
do  so  as  between  the  parties.    Notices  of 
liens  claimed  upon  logs  must  be  fllea  for 
record  to  give  them  any  validity,  bat  them 
is  no  provision,  as  In  the  case  of  chattel 
mortgages,  in    order   to  preserve  the  lien 
against  other  parties,  which  requires  them 
to  be  recorded  In  counties  to  which  the 
property  may  subsequently  be  removed; 
and  whera  the  logs  had  been  cut  In  anoth- 
er county  from  that  wherein  the  estate 
was  being  settled,  and   were  sobsequcntly 
removed  therefrom,  the  executor  or  ad- 
ministrator might    have    no    n<itlce    or 
knowledge  of  any  such  claim  whatever, 
and  would  not  be  in  a  position  to  take 
any  possible  steps  to  sate  tbe  estate  from 
the  coHts  of  a  toreclosure.    Tbe  fact  that 
no  such  Inexpensive  way  has  been  directly 
provided  as   in    the   case   of  mortgages, 
whereby  any  Interested   person   may  peti- 
tion to  have  the  property  redeemed  or  tbe 
lien  practically  foreclosed  by  a  sale  of  tbe 
property,  is  a  strong  reason  why   these 
claims  should  be  presented  in  the  regular 
manner,  and  we  think  it  Is  clearly  the  in- 
tention of  the  law  that  they  should  he  so 
presented.    It  follows,  however,  although 
there  is  no  direct  provision  (lieretor  in  the 
statute  classifying  claims,  that  such  liens 
are   primary  claims  upon   the    property 
covered  by  thera.     As  far  as  the  property 
goes  upon   which  the  lien  operates,  tbey 
must  have  precedence  tbe  same  as  a  mort- 
gage.   Tbe  security  could  not  be  destroyed 
by  a  failure  to  incorporate  them  in  any 
particular  class,  or  In  a  class  having  pre- 
cedence over  claims  unsecured.    From  the 
very  nature  of  the   matter,  this  right  of 
precedence  must  remain  ;  and  section  1950, 
requiring  an  action  to  be  brougbt  within 
a  year   to  enforce  such   liens,  is  inappli- 
cable, after  the  death  of  tbe  person  owning 
tbe  property  upon  which  tbe  lien  Isclaimed, 
unless  It  may  have  force  to  tlie  extent  oi 
requiring  the  claimant  to  take  some  steps 
within  tbe  year  to  bring  about  tbe  settle- 
ment of  the  estate,  in  case  no   one  else 
should  petition  therefor. 

The  appellantcontends  tbalthe  plaintllT 
should  not  recover  In  this  case,  for  the  fur- 
ther reasons  that  tbe  notice  of  tbe  lleo 
described  the  logs  marked  thus  ®  on  each 
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end,  while  the  proof  deeuribed  them  as 
marked  "Circle  T,"  and  without  ahuwinj; 
the  location  ol  tbe  niarlc;  also  that  the 
logs  wer<j  not  at  the  particnlar  place  deii- 
ignated  in  the  notice;  and  because  the 
plaintiff  was  not  the  person  who  performed 
tbe  labor  or  claimed  tbe  lien,  the  claim 
having  been  assigned  to  him.  As  to  these 
matters,  the  law  only  requires  tbe  prop- 
erty to  be  described  suftlclently  for  its 
identification  with  reasonable  certainty, 
and,  in  the  absence  of  any  further  show- 
ing, or  that  any  one  had  been  misled  by 
the  description,  we  should  be  Inclined  to 
hold  the  notice  and  tbe  proof  sufiicteat. 
The  Inchoate  right  of  a  lien  before  the  fil- 
ing of  the  notice  cannot  be  assigned,  but 
where  the  lien  is  perfected  by  the  filing  of 
the  notice,  as  was  done  in  this  ease,  we 
are  clearly  of  tbe  opinion  that  the  assign- 
ment of  the  claim  entities  the  assignee  to 
theheneflt  of  tbe  security.  See  Dexter,  Hor- 
ton  &  Co.  V.  Sparkman,  2  Wash.  St.  165,  25 
Pac.  Rep.  1070.  Judgment  reversed,  and 
cause  remanded,  with  instructions  to  dis- 
miss tbe  action. 

Andbkb,  C.  J.,  and   Hoyt,  Stiles,  and 
Dunbar,  J  J.,  concur. 


Prouty  v.  Procty  et  ah 
(Supreme  Court  of  Washington,    April  19, 1892.) 

DiVOECB— FRAnDULBST  COSVBTANOES —  JoiNDEBS 

OF  Actions— JoBT  Tkial— Attobnbt's  Pee. 

1.  In  an  action  for  divorce  and  alimony,  there 
is  no  misjoinder  of  causes  in  making  aefendants 
persons  to  whom  plainoifF  claims  her  husband  has 
fraudulently  conveyed  all  his  property  in  the 
state,  and  asking  that  tbe  conveyances  be  set 
aside,  that  she  may  have  alimony  out  ol  the  prop- 
erty. 

a.  Under  Code  Proo.  {  776,  dispensing  with 
Jnry  trials  In  divorce  oases,  defendants  havo 
no  right  to  have  the  issue  of  conspiracy  to  de- 
iraud  plaintiff  tried  by  a  Jury. 

3.  Under  Code  IbSl,  $  2006,  authorizing  tbe 
court  to  impose  on  the  husband  the  payment  of 
all  reasonable  expenses  incurred  by  a  wife  in  a 
divorce  suit,  thoufih  the  other  defendants  con- 
spired with  the  husband  to  prevent  plaiatiff  ob- 
taining alimony,  an  attorney's  fee  cannot  be  ad- 
judged against  them. 

Appeal  from  superior  court.  King  coun- 
ty; I.  J.  LicnTENBKUO,  Judge. 

Action  by  Mattie  F.  B.  Prooty  against 
Harley  H.  Prouty  for  divorce;  John  A. 
Prouty,  John  F.  Lord,  and  Ella  Lord  be- 
ing made  defendants  for  the  purpose  of 
having  conveyances  to  tbeni  from  said 
Harley.  of  properly  ont  of  which  plaintiff 
claimed  alimony,  set  aside  as  fraudu- 
lent. Judgment  for  plaintiff.  Defendants 
other  than  Harley  appeal.     ModiSed. 

Kelleher  &  Emory,  tnr  appellant  John  .\. 
Prouty.  Preston, Albertson  &  Donworth, 
for  appollants  John  F.  Lord  and  wife. 
Thompson,  lidseo  «ft  Humphries,  tor  re- 
spondent. 

Scott,  J.  The  plaintiff  brought  suit 
"gainst  her  husband,  Harley  H.  Prouty, 
to  obtiiin  a  divorce.  She  asked  that  the 
custody  of  their  minor  child  be  awarded 
to  her,  and  that  she  be  allowed  f  10,000 
alimony  and  costs  of  suit.  Including  an 
attorney's  fee  of  .f  1,000.  The  plaintiff  and 
suid   Harley   11.  I'routy  were  married  in 


Canada  June  14,  1888.  After  their  mar- 
riage, they  went  to  Newport,  Vt.,  where 
tbey  lived  until  the  fall  of  1889,  when  they 
removed  to  this  state,  and  purchased  cer- 
tain  real  estate  in  the  city  of  Seattle.  The 
appellant  John  A.  Prouty  is  tbe  father  of 
said  Harley  H.  Prouty.  The  appellants 
John  F.  Lord  and  Ella  Lord  are  liusband 
and  wife.  When  Harley  H.  Prouty  locat- 
ed in  Seattle,  he  associated  himself  in  busi- 
ness with  said  John  F.  Lord,  and  tbey 
continued  tbelr  busiaess  relations  up  to 
about  the  time  this  suit  was  brought. 
The  real  estate  purchased  by  said  Harley 
H.  Prouty  in  the  city  of  Seattle  bad  been 
conveyed  by  bhn — he  at  the  time  having  a 
power  of  attorney  from  his  wife — to  John 
A.  Prouty,  and  by  him  to  said  John  F. 
Lord.  The  plaintiff  in  her  said  action 
made  said  John  A.  Prouty,  John  F.  Lord, 
and  Ella  Lord  parties  defendant, charging 
them  with  conspiring  with  her  husband, 
Harley  H.  Prouty,  to placesaid  real  estate 
beyond  her  reach,  and  to  prevent  and  de- 
fraud her  from  obtaining  the  same,  or  an.y 
alimony,  in  her  said  suit.  Tbe  respondent 
claims,  and  tbore  was  testimony  to  show, 
the  following  to  be  the  facts:  When  her 
husband  came  to  this  state,  he  owned  an 
interest  in  some  mill  property  in  Vermont, 
which  he  sold  to  his  brother  for  922..500. 
His  father,  with  his  partner,  une  Miller, 
under  an  arrangement  between  the  broth- 
er and  her  husband,  executed  to  him  cer- 
tain promissory  notes  of  the  firm  of 
Prouty  &  Miller,  amounting  to  $22,000; 
and,  when  they  settled  In  Seattle,  her  hus- 
band was  worth  $22,000  or  more.  He  had 
purchased  said  interest  in  the  mill  proper- 
ty of  his  father  prior  to  his  marriage  with 
the  r>!.alntiff,  and  had  executed  to  bis  fa- 
ther a  number  of  notes, — one  for  the  sum 
of  $8,000.  It  is  admitted  that  these  notes 
had  all  been  paid,  with  the  exception  of 
the  last  one,  or  a  portion  of  It;  and  there 
was  some  testimony  to  show  that  this 
had  been  paid,  also,  or  that  the  unpaid 
portion  of  It  had  been  given  to  blm  as  an 
advancement  by  his  father,  but  this  was 
disputed.  It  seems  that  the  notes  execut- 
ed by  John  A.  Prouty  with  his  ptirtner. 
Miller,  to  Harley  H.  Prouty,  for  the  mill 
property,  were  left  In  a  bank  at  Newport, 
Vt..  excepting  $10,000  thereof,  for  which 
Harley  H.  Prouty  obtained  the  cash  with 
which  be  purchased  the  real  estate  in 
Seattle.  It  appears  that,  after  the  plain- 
tiff and  her  husband  bad  located  In  Seat- 
tle he  treated  her  with  great  violence, 
threatening  to  kill  her,  and  abused  iier 
until  she  was  compelled  to  take  their  child 
and  leave  their  bome.  His  abuse,  threats, 
and  personal  violence  were  such  that  she 
brought  suit  against  blm  to  compel  him 
to  give  surety  to  keep  the  peace;  and 
such  proceedings  were  had  that  be  was 
required  to  give  a  bond  for  $5,000  for  that 
purpose.  He  refused  to  give  tbe  bond, 
and  went  to  Jail.  His  doings  attracted 
the  attention  of  the  newspapers,  and  a 
Seattle  paper,  containing  an  account  of 
his  arrest,  was  sent  to  hlsfatber,  at  New- 
port, Vt.  The  respondent  claims  that 
said  John  A.  Prouty  at  once  conceived  the 
idea  that  divorce  proceedings  would  be 
Instituted  and  he  immediately  wrote  to 
his  son  to  convey  to  him  the  real  estate  be 
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bad  purchaeed  In  Seattle.  The  claim  of 
the  detendantBiBthataatd  John  A.  Pronty 
resorted  to  this  meanu  to  obtain  payment 
ol  the  remainder  of  said  note  for  f 8,000, 
elven  to  him  by  Harley  H.  Prouty,  while 
the  plaintifl  claims  this  was  only  a  sham 
made  use  of  to  aid  in  the  disposition  of 
said  property,  and  to  place  the  same  so 
that  she  could  not  get  any  alimony.  Be- 
fore Harley  H.  Prouty  was  arrested  to 
compel  hira  to  give  security  to  keep  the 
peace,  be  had  a  power  of  attorney  from 
the  plaintiff,  relating  to  said  real  estate, 
which  she  revoked  upon  his  arrest.  The 
defendants  claim  that  the  real  estate  in 
question  was  the  seporatepropertj'of  said 
Harley  H.  Prouty,  and  the  superior  court 
so  found.  The  determination  of  this  ques- 
tion is  not  material  to  the  issue,  and  the 
circumstances  relating  thereto,  and  to  the 
disposition  of  the  real  estate,  will  only  be 
considered  In  so  far  as  they  may  serve  to 
throw  some  light  upon  the  desltjns  of  the 
various  parties.  It  seems,  however,  the 
defendants,  or  some  of  them,  thought  or 
feared  the  plaintiff  might  have  an  Interest 
in  said  lands;  for  soon  after  the  revoca- 
tion of  the  power  of  attorney,  aforesaid, 
the  defendant  Harley  H.  Prouty,  in  order 
that  he  might  unqnestionably  convey  the 
same,  and  whatever  Interest  his  wife 
might  have  therein,  set  about  obtaining 
another  power  of  attorney  from  her.  It 
seems  he  had  been  engaged  In,  or  hud  con- 
templated engaging  in,  the  real  estate  bus- 
iness, and  in  speculating  in  lands,  and  that 
the  power  of  attorney  he  had  held  had 
been  given  to  him  to  facilitate  his  han- 
dling of  such  real  estate.  The  negotiations 
to  obtain  another  power  of  attorney  from 
the  plaintiff  were  conducted  through  the 
appellant  John  F.  Lord.  At  his  solicita- 
tion the  plaintiff  went  to  the  ]all  where 
her  husband  was  conflned,  and,  upon  bis 
agreeing  to  tren  t  her  and  theirchlld  thence- 
forth as  a  husband  and  father  should,  she 
agreed  to  do  what  she  could  to  procure 
his  release  from  Imprisonment;  but  he 
also  insisted  that  she  execute  to  him  the 
power  of  attorney,  and  through  his  sollcl- 
tatluQS  and  the  solicitations  of  John  F. 
Lord,  and  others,  she  agreed  to  execute 
the  same.  It  appears  that  the  plaintiff 
acted  in  good  faith,  and  with  her  asaist- 
ance  her  husband  was  released  from  cun- 
flnemeut.  She  also  gave  him  the  power  of 
attorney,  whereupon  he  conveyed  to  his 
father  all  of  said  real  estate  for  a  purport- 
ed consideration  of  f  11,000.  He  then  In- 
formed his  wife  that  be  had  made  said 
conveyance,  and  demanded  that  she  pro- 
cure a  divorce  and  settle  with  him,  or  he 
would  place  the  property  In  such  a  posi- 
tion that  neither  she  nor  the  child  would 
ever  get  a  dollar.  At  that  time  she  had 
not  been  a  resident  of  the  state  for  one 
year,  and,  in  order  to  prevent  him  from 
disposing  of  the  property  before  she  could 
commence  an  action  for  a  divorce,  she 
brought  an  Injunction  suit  against  him,  to 
prevent  him  from  so  doing.  John  A. 
Prouty,  who  had  then  arrived  at  Seattle, 
was  made  a  party  to  such  action.  A 
lis  pfindens  notice  was  filed,  and  the  appel- 
lant John  F.  Lord  was  also  in  fact  aware 
of  these  proceedings.  The  court  decided 
said  action  against  her,  and  on  the  same 


day  John  F.  Lord  took  a  conveyance  of 
said  real  estate,  agreeing  to  pay  therefor 
the  sum  of  f  9,000.  He  executed  a  mort- 
gage on  the  property  to  secure  a  note  for 
$7,000  of  it,  and  gave  bis  note  for  the  re- 
maining $2,000  without  any  security.  Ax 
soon  as  the  conveyance  was  made  to  the 
appellant  John  F.  Lord,  said  Harley  H. 
Prouty  and  his  father  took  all  their  effects, 
and  left  the  state  of  Washington;  said 
John  A.  Prouty  going  back  to  bis  borne  in 
Vermont,  and  Harley  H.  Prouty  conceal- 
ing himself  so  that  process  could  not  be 
served  upon  him.  When  the  year  of  real - 
dence  had  expired,  and  plalntlB  was  en- 
titled to  bring  an  action  for  divorce,  she 
filed  her  complaint,  and  made  all  of  the 
parties  mentioned  defendants.  Said  lMn\ 
did  not  pay  any  part  of  said  pui-cbane 
money  to  said  Prouty,  and,  at  the  time 
of  the  trial,  he  had  not  paid  anything 
thereon,  and  said  John  A.  Prouty  waa  in 
possession  of  said  notes  and  mortgage. 
The  plaintiff  filed  the  reijuislte  affidavit, 
showing  that  Harley  U.  Prouty  was 
avoiding  the  process  of  this  court,  and 
was  yet  a  resident  of  the  state  of  Wash- 
ington, and  procured  summons  by  publi- 
cation to  be  made.  Harley  H.  Prouty 
made  default,  and  the  appellants  formed 
Issues  and  proceeded  to  trial,  which  re- 
sulted In  a  divorce  and  the  custody  of  the 
minor  child  being  granted  to  the  plaintiff. 
The  court  also  found  that  Harley  H. 
Prouty  was  the  owner  of  the  real  estate 
aforesaid,  setting  aside  said  deeds  and 
the  mortgage  thereon,  and  decreed  the 
lands  to  the  plaintiff  in  lieu  of  the  sum  of 
$10,000  alimony  awarded  to  her.  Judgment 
for  costs  and  an  attorney's  fee  of  $7.tO 
was  rendered  in  her  favor  against  all  of 
the  defendants. 

Some  of  the  points  made  by  appellants 
are  that  the  court  bad  no  Jurisdiction  to 
render  any  judgment,  because  the  plain- 
tiff bad  not  resided  in  the  state  one  year 
before  the  commencement  of  the  action, 
and  that  It  appearing  Harley  H.  Prouty 
was  possessed  of  some $12,000  In  property, 
aside  from  the  land  In  question,  there  wrm 
no  ground  for  attacking  the  conveyances 
made  to  the  appellants.  It  is  conceded 
that,  although  the  plaintiff  did  not  come 
to  this  state  until  some  months  after  her 
husband  had  come,  her  residence  would 
date  from  the  time  his  commenced,  and 
we  are  satisfied  from  the  proofs  that  be 
became  a  resident  here  a  year  or  more  be- 
fore thri  suit  was  begun,  and  that  he  con- 
tinued to  be  a  resident  down  to  the  tlim* 
of  its  commencement.  The  land  aforesaid 
was  the  only  property  Harley  H.  Pronty 
had  within  the  jurisdiction  of  the  court; 
the  remainder  either  being  In  money 
which  was  removed  by  bim,  or  In  notes 
which  were  in  a  bank  at  Newport,  Vt., 
and  the  land  being  the  only  available 
property,  the  court  was  warranted  in  ad- 
judging it  to  the  plaintiff  if  he  found  the 
charge  of  conspiracy  eatabllshed,  and  the 
conveyances  to  be  fraudulent. 

The  appellants  claim  there  was  an  im- 
proper joinder  of  causes  of  action;  the 
same  being  for  a  divorce  and  alimony, 
and  to  set  aside  fraudulent  conveyances. 
The.y  also  claim  the  court  erred  in  refusiiis 
them  a  jury  trial.    The  action   was  prop- 
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eriy  brought  agninst  all  of  tbe  parties ; 
otherwise  the  plaintift  could  have  ob- 
tained no  alimuny.  As  to  tbe  right  of  a 
trial  by  Jury  the  statutei  provides  tlint 
"the  practice  in  civil  actions  shall  govern 
all  proceedings  in  the  trial  of  divoix-es,  ex- 
cept the  trial  by  jury  is  dispensed  with." 
The  appellants,  being  proper  parties  to 
the  suit,  were  not  en  titled  to  have  the 
charge  of  conspiracy  tried  by  a  jury. 

The  appellants'  main  contention  is  that 
the  land  was  deeded  to  John  A.  Pruuty 
to  pay  him  the  balance  of  the  $8,000  note, 
then  aniounting  to  over  f  10,000,  owed  him 
by  Harley  H.  Prouty,  and  that  the  con- 
veyance to  Lord  and  wife  was  a  Iinna 
Sde  sale  lor  value.  The  note  for  $2,000, 
given  by  John  F.  Lord,  which  was  unne- 
cured.  It  Is  claimed,  was  given  to  tempo- 
rarily represent  a  cash  payment  which  he 
was  to  mal(e  upon  the  land  at  the  time  of 
the  purchase;  but  upon  thecommenrKment 
of  this  suit,  on  the  advice  of  his  attorneys, 
be  refused  to  make  it.  We  are  not  dis- 
posed to  disturb  the  iindingB  of  the  supe- 
rior court  upon  these  questions  of  fact. 

The  plaintiff  claimed  that  her  husband 
bad  paid  hlB  father  in  full  before  leaving 
Vermont,  and  that  sbe  bad  seen  a  receipt 
which  was  given  by  John  A.  Prouty  to 
her  husband  for  the  last  payment.  There 
were  other  circumstances  to  corroborate 
the  claim  that  said  debt  bad  been  paid. 
When  Harley  H.  Prooty  sold  his  interest 
in  tbe  mill  property  to  bis  brother,  for 
which  his  father  gave  his  notes  or  tbe 
notes  of  the  firm  of  Prouty  &  Miller,  it 
neems  no  mention  was  made  of  any  sum 
owing  by  Harley  H.  Prouty  to  bis  father; 
■»nd  it  is  reasonable  to  suppose  that,  if  he 
"was  owing  bim  anything,  some  provision 
would  have  been  made  for  its  payment, 
or  the  same  would  have  been  deducted 
from  the  notes  so  executed  to  bim,  as  be 
■wae  about  to  leave  that  state  to  take  up 
".lis  permanent  residence  in  the  west,  and 
a  lull  settlement  of  all  other  business  mat- 
ters seems  to  have  been  bad.  Allot  these 
matters  are  met  by  a  counter  showing,  or 
are  attempted  to  be  explained,  by  the  de- 
fendants. Harley  H.  Prouty  made  no  de- 
fense, beyond  a  special  appearance  by  an 
sttorney  to  get  an  attempted  service 
made  upon  him  set  aside;  but  he  surveyed 
the  scene  from  Portland,  Or.,  where  his 
deposition  was  taken  in  behalf  of  the  oth- 
er defendants,  or  purporting  so  to  be. 
Hud  it  l)een  John  A.  Prouty'a  object  to 
rolled  what  his  son  Harley  was  owing 
bim,  it  Is  dlfflcnlt  to  understand  why  hedid 
not  undertake  to  make  the  same  out  of 
the  notex  which  he  had  given  to  his  son 
for  his  interest  In  the  mill,  which,  except- 
ing the  sum  of  $10,000.  obtained  by  Harley 
by  cashing  a  portion  of  them,  he  testified 
lie  underritood  were  In  the  bank  at  New- 
port, where  Harley  had  left  them  upon  his 
leaving  for  this  state.  That  these  notes 
were  there,  in  fact,  was  disputed,  but  It  Is 
evident  that  John  A.  Prouty  supposed 
they  were  there,  by  his  own  testimony. 
AVhat  the  fact  was  is  immaterial;  for 
John  A.  Prouty  made  no  effort  to  get 
them,  as  he  most  likely  would  have  under- 
taken, believing  them  to  be  there,  had  bis 
son  Harley  been  owing  bim  anything,  and 
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bis  desire  only  being  to  collect  the  same. 
His  falling  to  do  so  is  a  strong  circum- 
stance against  his  claim,  for  this  was  ap- 
parently much  the  easiest  way  to  have 
obtained  payment.  Instead  of  availing 
himself  of  this  opportunity,  be,  upon 
learning  ofthe  serious  trouble  between  his 
son  and  the  plaintiff,  iniroediately  under- 
took to  obtain  tlie  title  to  all  his  son's 
real  estate  in  this  state,  comprising  all  of 
his  available  property  within  the  jurisdic- 
tion of  tbe  court,  excepting  a  small 
amount  of  personal  property, — the  house- 
hold furniture  used  by  his  son  and  bis 
wife  in  keeping  bouse.  Even  this  was 
sold  by  this  unnatural  husband  and 
father.  Hurley  H.  Prouty,  before  the  year 
had  expired,  so  that  the  plaintiff  could 
commence  her  action.  The  appellant 
John  F.  Lord  was  the  purchaser. 

It  is  contended  that  too  much  was  al- 
lowed the  plaintiff  in  the  way  of  alioiony. 
It  appears  that  she  had  in  Canada  some 
property  in  her  own  right,  which  she 
owned  at  tbe  time  of  her  marriage.  The 
court  found  It  to  be  of  the  value  of  $3,000. 
If  the  defendant  Harley  H.  Prouty  really 
was  indebted  to  his  father  in  the  sum 
claimed,  the  allowance  to  her  was  un- 
usually large;  but,  with  all  the  testimony 
before  us,  we  are  not  inclined  to  alter  the 
conclusions  reached  by  tbe  lower  court  in 
this  respect. 

A  further  point  is  raised,  that  tbe  court 
erred  in  taxing  an  attorney's  fee  against 
all  of  the  defendants.  In  actions  for  a  di- 
vorce the  statute  (Code  1881,  §  2006)  au- 
thorizes the  court  to  impose  upon  tbe 
husband  the  payment  of  all  reasonable 
expenses  incurred  by  the  wife.  It  is 
claimed  that  the  appellants,  having  en- 
tered into  a  conspiracy  with  Harley  H. 
Prouty  to  prevent  the  plaintiff  from  ob- 
taining any  alimony,  and  by  their  very 
action  having  largely  increased  the  ex- 
penses iucuired  by  the  plaintiff,  should 
also  be  held  liable  for  a  reasonable  attor- 
ney's fee.  But  the  right  to  recover  an  at- 
torney's fee  must  rest  upon  the  statute, 
and  the  statute  only  authorizes  it  as 
against  the  husband.  The  cause  is  re- 
manded, with  instructions  to  modify  the 
decree  to  the  extent  of  striking  out  the 
S750  attorney's  fee,  as  against  the  appel- 
lants. Neither  party  will  recover  costs  of 
this  appeal. 

Stii.es,  Hovt,  and  Du.nbar,  JJ.,  concur. 


T BATON  V.  Eaoi.b  Oil  &  Rkfininq  Co. 

(Supreme  Court  of  W<isMngton.    April  82, 1898.) 

Corporations—  Sale  of  Stock  —  Aorebmbnt  to 
Kepurchase — Presumptioss. 

1.  In  consideration  of  defendant  coiporation 
employing  plaintiff,  he  agreed  to  and  did  pay  it 
$.5,000  for  50  stiares  of  its  stock,  at  par  value  of 
tlUO  per  share;  it  agreeing  that,  if  he  was  dis- 
charged, he  should  return  the  shares  and  receive 
from  it  the  money.  Held,  that  this  transaction 
made  plaintiff,  not  a  creditor,  but  a  shareholder, 
of  defendant. 

8.  l<"or  tbe  purpose  of  sustaining  a  contract  of 
a  foreign  corporation,  made  on  issuing  its  stock, 
to  repurchase  it  on  certain  conditions,  it  will  be 
presumed  that  it  had  power  to  deal  in  its  own 
stock,  and  tbat  the  stock  was  not  an  original  is- 
sue, but  a  resale  of  stock  lawfully  in  its  hands 
for  such  purpose. 
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App«al  from  Buperlor  court.  King  coun- 
ty; T.  J.  HuMKB,  Judge. 

Bin,  Gilliam  A  Beason,  for  appellant. 
TbompsoD,  Edsen  &  Humphries,  for  re- 
spondent. 

HoTT,  J.  The  appellant,  a  corporation 
organized  under  the  laws  of  California, 
had  a  branch  house  for  the  sale  of  oils  at 
Seattle.  In  the  spring  of  1890  the  vice 
president  and  manaKer  of  such  corpora- 
tion, in  behalf  of  the  conipnny,  entered 
into  a  contract  with  respondent  to  the 
effect  that  the  respondent  should  pay  to 
such  corporation  the  sum  of  f  5,UU0,  and 
should  receive  therefor  50  shares  of  stocic, 
of  the  par  value  of  f  100  each,  and  that,  In 
consideration  of  so  doing,  be  should  be 
appointed  manager  of  the  branch  house 
in  Seattle.  It  was  further  agreed,  as  part 
of  the  same  transaction,  that  if  at  any 
time  the  respondent  should  be  discharged 
by  the  corporation  from  his  position,  as 
aoch  manager,  he  should  return  such 
Mbares  of  stock  to  the  corporation,  and 
receive  back  from  or  through  it  said  sum 
of  $5,000.  It  is  contended  by  respondent 
that  such  transaction  l)etweon  the  par- 
ties established  the  relation  of  debtor  and 
creditor  between  them;  that  In  contem- 
plation of  law  the  $5,000  so  advanced  by 
respondent  was  a  loan  to  the  company, 
secured  by  the  certificates  of  stocic,  and 
payable  upon  the  discharge  of  respondent 
from  the  managership  of  said  Seattle 
branch.  On  the  other  hand,  it  Is  con- 
tended by  appelliint  that  by  such  transac- 
tion the  respondent  became  a  stockholder 
of  such  corporation,  with  all  the  rights 
and  duties  attaching  to  such  relation. 
We  think  the  contention  of  the  appellant 
is  cormct,  and  that  the  rights  of  the  par- 
ties must  be  investigated  as  being  that  of 
a  stockholder,  on  the  one  hand,  and  the 
corporation  from  which  the  stock  was 
Issued,  on  the  other. 

Some  question  is  made  in  the  briefs  as 
to  the  authority  of  the  vice  president  and 
manager  to  enter  into  the  contract;  but 
we  think  that  enough  appeam  in  the  case 
to  show  a  ratification  on  the  part  of  the 
corporation  of  the  acts  of  such  vice  presi- 
dent and  manager,  if  the  transaction  was 
of  such  a  nature  that  ratification  thereof 
was  possible.  The  controlling  question 
Is  as  to  the  nature  of  the  contract. 
Briefly  stated,  it  was  a  sale  of  stock  on 
the  part  of  the  corporation,  with  an 
agreement  that,  in  a  certain  contingency, 
it  would  buy  it  back  at  its  par  value. 
There  is  nothing  in  the  record,  as  seems 
to  be  claimed  by  the  respondent,  to 
show  what  was  the  nature  of  this  Issue 
of  stock.  It  nowhere  appears  that  it  was 
or  was  not  the  original  issne  thereof.  In 
relation  to  thl3  subscription,  appellant 
contends  that  the  condition  attached 
thereto  for  the  repurchase  of  the  stock 
was  absolutely  illegal  and  void.  That 
such  would  be  the  fact  If  such  sale  consti- 
tuted an  original  Issue  of  such  stock,  as  a 
part  of  the  organization  of  the  corpora- 
tion, is  practically  conceded  by  the  re- 
spondent, and  seems  to  be  established  by 
the  authorities.  Appellant  contends  that 
it  matters  not  whether  it  is  an  original 
subscription  of  stock  or  a  resale  thereof; 
that  la   either  case    a  contract  of   this 


nature  would  be  a  fraud  npon  the  other 
stockbolders  of  the  corporation,  and 
void  as  against  public  policy.  It  is 
claimed  in  that  behalf  that  a  corporation 
ha<i  no  authority  to  deal  in  its  own  stocii. 
Upon  this  question,  there  is  much  diversi- 
ty of  opinion,  as  shown  by  the  authori- 
ties. The  weight  of  authority,  however, 
seems  to  be  that  a  corporation  can  deal  in 
its  own  stock,  if  specially  authoriz<>d  so 
to  do  by  its  charter,  and  that,  whether  so 
authorized  or  not,  a  may  lawfully  receive 
shares  of  its  stock  in  payment  of  a  claim 
against  an  insolvent  debtor.  And,  from 
such  authorities,  we  feel  bound  to  bold 
that  the  charter  of  a  corporation  might 
be  such  as  to  authorize  it  to  buy  and  sell 
its  own  stock,  as  any  other  article  of 
merchandise.  This,  of  coarse,  relates  only 
to  its  stock  after  it  has  been  once  leaned 
and  fully  paid  for. 

There  is  nothing  in  the  record  to  show 
what  were  the  powers  of  the  corporation 
appellant.  For  aught  that  appears  in 
this  case,  its  powers  and  privileges  under 
its  charter,  in  regard  to  dealing  with  its 
own  stock,  were  the  roost  comprehensive 
known  to  the  law.  There  is  no  proof 
whatever  as  to  the  Calllornia  statute  in 
reeard  to  the  oreanizatlon  of  corpora- 
tions In  general,  nor  as  to  the  particular 
provisions  of  the  charter  of  this  corpora- 
tion. Appellant,  in  this  regard,  claims 
that,  in  the  absence  of  proof  to  the  con- 
trary, it  is  the  duty  of  the  courts  of  this 
state  to  presume  that  the  laws  of  Cali- 
fornia in  regard  to  the  organization  of 
corporations  are  the  same  as  our  own, 
and  that,  as  under  oar  statutes  a  corpo- 
ration of  such  powers  could  not  be  organ- 
ized, it  follows  that  It  could  not  be  done 
In  California.  We  are  unable  to  agree 
with  this  contention  of  appellant.  What 
the  laws  ol  a  foreign  state  are,  is  a  ques- 
tion of  fact  at  issue  in  every  case  where  the 
stale  of  such  law  becomes  material.  Such 
fact  can  only  be  made  to  appear  in  the 
case  by  some  presumption  of  the  court  in 
regard  thereto,  or  by  proof,  as  in  other 
cases.  That  the  courts  of  one  state  will 
presume  that  the  common  law  of  a  sister 
state  is  the  same  as  its  own  is  nnqnes- 
tioned,  bat  we  think  that  is  the  extent  to 
which  such  presumption  can  extend,  and 
that  as  to  purely  statutory  regulations, 
unknown  to  the  common  law,  no  such 
presumption  can  arise.  It  will  not  be  pre- 
sumed that  the  statute  law  of  another 
state,  purely  as  such,  is  the  same  as  our 
own.  It  follows  that,  for  the  purpo-scs 
of  this  case,  we  are  entirely  uninformed 
as  to  the  law  of  Califurnia  in  relation  tu 
the  formation  of  corporations;  and,  as 
we  have  seen  that  the  law  of  such  state 
might  be  such  that  a  corporation  organ- 
ized thereunder  could  deal  with  its  stock 
as  other  merchandise,  it  follows  that  the 
contract  tor  the  repurchase  of  the  stock  of 
the  respondent  might  have  been  war- 
ranted, unless  this  court  will  presume 
that  it  was  an  original  issue  of  the  stock 
as  a  part  of  the  act  of  Incorporation.  The 
contract  In  <)uestiou,  then,  \f<  lexnl  or 
Illegal,  according  to  the  presumption  in 
relation  thereto  which  this  court  must 
indulee  as  to  this  law  of  California,  and 
as  to  the  fact  of  whether  or  not  the  issue 
to  respondent  was  an  original  issue.    It 
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Is  a  rnte  of  conetrnctlon  too  well  aettled 
For  furtlier  queBtloning  that  It  Ib  the  doty 
of  a  court  to  auataln  the  contracts  of  par- 
ties, rather  than  tn  overtarn  them. 
Courts  will  preBonie  that  contracte  en- 
tered into  between  parties  are  legal  and 
btndini;,  until  the  contrary  appears. 
Apply  tills  rule  to  the  case  at  bar,  and  it 
will  be  seen  that  it  is  tbs  duty  of  the  court 
to  presume  soch  a  state  of  facts  to  exist 
In  Caliromia  us  will  support  this  contract. 
It  BDch  a  presumption  is  possible;  and, 
from  what  we  have  said  above,  it  will  be 
seen  that  this  Issue  may  have  been  a  re- 
sale of  stoclt  lawfully  In  the  hands  of  the 
corporation  tor  such  purpose.  It  follows 
that  the  contract  must  be  sustained. 

Some  other  questions  were  raised,  hat 
they  were  practically  waived  upon  the 
argument:  and  we  thinic,  In  view  of  the 
record  and  the  stHtus  ot  the  contract,  as 
above  stated,  they  are  entirely  untenable. 
The  judgment  of  the  court  below  must  be 
affirmed. 

Stit.es,  Scott,  and  Dunbar,  JJ.,  concur. 
Anders,  C.  J.,  did  not  sit  at  the  hearing 
of  this  case. 

ON  REHKARINQ. 

(June  10, 1893.) 

HoTT,  J.  In  this  case  a  petition  for  re- 
hearing was  tiled,  and,  upon  couslrlera- 
tion  by  the  court,  It  was  ordered  that  the 
appellant  answer  that  portion  of  said 
petition  which  argued  what  the  rule  of 
presumption  should  be  as  to  the  statute 
law  of  a  sister  state  in  the  courts  of  this 
state.  Before  such  answer  bad  been  filed, 
and  the  matter  further  considered  by  this 
court,  the  parties  to  the  action  settled  the 
same  out  of  court.  It  tlierefore  becomes 
unnecessary,  and  perhaps  improper,  that 
this  court  should  pass  upon  that  question 
in  the  petition  for  rehearing  to  whii-h  an 
answer  was  required,  as  above  stated; 
and,  in  view  of  the  fact  that  an  answer 
bad  been  required,  and  that  the  court  ex- 
pected to  further  consider  the  point  raised 
with  the  view  of  a  possible  reTision  of  so 
much  of  the  opinion  In  the  case  as  related 
to  said  question  of  presumption,  the  court 
now  diret'ts  that  the  question  of  whether 
or  not  the  statute  la  w  of  a  sister  state  will 
be  presumed  to  be  the  same  as  the  statute 
law  of  this  state  in  the  courts  thereof  will 
not,  he  considered  as  settled  by  the  decision 
heretofore  rendered  In  this  action,  but  the 
same  will  be  considered  as  an  open  ques- 
tion, and  when  again  raised  in  this  court 
will  be  passed  upon  as  such. 


McCoNNBLi^  et  Hi.  v.  Kaufman. 

(Supreme  Court  of  Washington.    April  80, 1893. ) 

Notice  or  Appeal— Hufficibnct. 

A  notice  of  appeal  stated  that  defendant 
"herebyappnals  from  theflnal  judgment  of  the  su- 
perior court  of  King  county,  in  said  action  ren- 
dered, and  entered  in  said  action  on  December  12, 
1891.  "  Held,  that  the  notice  was  sufficient,  not- 
withstanding the  omission  of  tbc  words  "to  the 
supreme  court, "  since  there  was  no  other  court  to 
which  an  appeal  could  have  been  taken. 

Appeal  from  superior  court.  King  coun- 
ty; R.  Ohbor.n.  Judge. 
P.  P.  Carroll  and  T.  H.  Sbepard,  for  ap- 


pellant.   Thompson,  Edten  A  Humpbrtea, 
for  respondents. 

Scott,  J.  This  matter  comes  up  on  the 
motion  of  the  appellant,  the  defendant  be> 
low  for  the  purpose  of  amending  bis  no- 
tice of  appeal  by  adding  thereto  the  words 
"  to  the  supreme  court. "  A  written  notice 
was  served  upon  the  respondents,  which, 
after  being  entitled  and  addressed  to  the 
respondents  and  their  attorneys,  reads  as 
follows:  "Talce  notice  that  D.  Kaufman, 
the  defendant  in  the  above-entitled  action, 
bTeby  appeals  from  the  final  Judgment  of 
the  superior  court  of  King  county,  in  said 
action  rendered,  and  entered  in  said  ac- 
tion on  December  12,  IKOl,"  which  notice 
was  signed  by  the  attorneys  for  the  appel- 
lant, and  service  thereof  was  duly  ad- 
mitted by  the  attorneys  for  the  respond- 
ents. The  respondents,  having  made  a 
special  appearance  in  this  court,  seeic  to 
obtain  a  dismissal  of  the  appeal  on 
the  ground  of  the  Insufltciency  of  the 
notice.  Appellant  Beel<H  to  amend  as 
aforesaid.  The  respondents  claim  that 
this  court  has  no  jurisdiction  to  grant 
a  motion  to  amend  a  notice  of  ap- 
peal, and  that  the  statute  (section  1418, 
Code  Proc.)  authorising  the  same  is  void ; 
that  either  there  is  a  notice  which  is  sufll- 
dent  in  itself,  or  so  defective  as  not  to 
amount  to  any  notice,  and,  if  so,  that  no 
appeal  has  been  taken,  and,  consequeutly, 
that  the  court  has  nothing  upon  which  to 
act.  There  seems  to  be  a  good  ground 
for  this  contention.  The  statute  has  pro- 
vided the  time  within  which  notices  of  ap- 
peal must  bo  given,  and  we  have  held  this 
to  be  jurisdictional,  and  that  no  notice 
can  be  given  after  this  time  has  expired. 
Under  our  practice  the  only  purpose  which 
a  notice  of  appeal  can  serve  Is  to  apprise 
the  respondents  that  an  appeal  has  been 
taiien.  It  no  longer  contains  any  assign- 
nient  of  errors,  and  in  no  manner  apprises 
the  respondents  of  questions  that  arc  to 
be  raised.  Consequently,  any  notice  given 
to  the  respondents  within  the  time  apeci- 
fied  in  the  statute,  which  fairly  apprises 
them  that  an  appeal  has  been  taken  to 
this  court,  if  given  in  either  one  of  the 
ways  pointed  out  by  statute,  is  sufficient, 
and  needs  no  amendment.  Upon  the 
other  hand,  if  a  notice  is  so  defective  tliat 
by  no  fair  intendment  it  caa  be  held  to 
have  conveyed  any  information  to  the  re- 
spondents that  an  appeal  is  taken.  It 
seems  to  us  there  would  be  nothing  upon 
which  the  court  could  act.  We  are  of  the 
opinion  that  the  notice  in  this  action  is 
sufficient.  There  is  no  other  court  than 
this,  to  which  an  appeal  can  be  taken 
from  a  superior  court:  and  when  the  re- 
spondents, the  plaintiffs  below,  were  noti- 
fied by  the  defendant  that  iiehad  appealed 
the  action,  they  also  knew  to  what  court 
such  appeal  must  of  necessity  have  been 
taken, — to  the  supreme  court  of  the  state, 
— and  a  description  of  the  court  in  the 
notice  would  he  superfluous.  If  anything 
more  were  needed,  it  appears  that  subse- 
quent to  the  giving  uf  the  notice  a  bond 
was  filed,  containing  a  recital  that  the  de- 
fendant in  the  coutt  below  had  taken  an 
appeal  to  the  suprems  court  of  the  state; 
also,  a  notice  was  given  for  the  purpose 
of  settling  the  statement  of  facts,  and  this 
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notice  recited  that  "whereas,  the  defend- 
ant bavhig  taken  an  appeal  from  the 
Judgment  rendered  in  Haid  case  from  the 
auperlor  conrt  to  thesuprerae  court  of  the 
Btate,"etc.  In  thepe  ways  the  plaintiffs 
did  have  notice  to  what  court  the  appeal 
was  talien,  if  any  designation  of  the  :ourt 
was  necessury. 

Without  passing  upon  the  question  as 
to  whether  there  could  be  a  purported 
notice  of  appeal  given,  which  of  itself 
would  be  Insufficient  to  apprise  the  party 
that  au  appeal  had  been  taken  to  this 
court,  and  which  would  be  sufHclent  to 
warrant  this  court  in  granting  an  amend- 
ment of  the  same  to  supply  the  deficiency, 
we  deny  the  motion  made  here  upon  the 
ground  that  the  notice  which  was  given 
in  this  case  was  sufliclent. 

Andehs,  C.  .1.,  and  Hoyt,  Dunbar,  and 
Stiles,  J  J.,  concur. 


Kelly  v.  West  Seattle  Land  &  Imp. 
Co.  et  alA 

(Supreme  Court  of  WashlTigton.    April  30, 1893.) 

DsEU  According  to  Plat — Waiver  of  Repkb- 
8BNTAT10N8— Dedication  by  Estoppel. 

1.  Defendant  corporation  deeded  to  plaintiff 
certain  lots  in  a  plat,  "as  recorded  in  the  au- 
ditor's ofBce. "  On  tbis  plat  half  the  block  in 
which  plaintiff's  lots  were  located  was  marked 
"Park  Reserve,"  but  only  certain  streets  and 
alleys  thereon  were  dedicated  to  the  public,  and 
there  was  a  clause  reserving  everything  not  ex- 
pressly granted,  and  providing  that  nothing  should 
be  taken  by  implication  to  be  granted.  Held, 
that  plaintiff  by  taking  the  deed  waived  the  ben- 
efit ot  the  statements  made  to  ber  by  defendant's 
officers  during  the  negotiations,  and  before  the 
filing  of  the  plat,  that  the  "Park  Reserve, "  which 
was  shown  to  her  on  a  copy  of  the  plat,  would 
be  dedicated  to  the  public,  though  she  did  not 
Icnow  of  tb3  contents  of  the  dedication  clause. 

2.  Itforeover,  such  representations  l>eing 
merely  as  to  what  the  seller  would  do,  and  being 
made  before  sale,  it  was  competent  for  it  to 
change  its  dedicating  clause,  without  rendering 
itself  liable  to  t>e  holden  to  a  dedication  by  es- 
toppel. 

Appeal  from  superior  conrt,  King  coun- 
ty :  K.  OSBOKN,  Judge. 

Strove,  Haloes  &  McMicliineindStrutton, 
Lewis  A  Gilmaa,  for  appellant.  Tbom/)- 
son,  Edseii  &  Humphries,  for  responden  t. 

Stilks,  J.  In  a  somewhat  extended  ex- 
amination of  cases  and  books,  running  far 
beyond  the  citations  in  the  briefs,  we  have 
not  succeeded  in  finding  any  precise  au- 
thority to  aid  in  the  decision  of  tliis  ap- 
peal. Respondent  sued  the  appellant  and 
its  grantee,  the  Seattle  Transfer  Compa- 
ny, fur  damages  alleged  to  have  accrued 
to  her  lots  in  block  5  of  the  appellant's 
first  plat  of  West  Seattle,  by  reason  ot 
their  acts,  an  outline  of  which  we  shall 
narrate.  On  the  16tb  day  of  October, 
1888,  the  appellant  was  the  owner  of  cer- 
tain real  estate,  of  which  It  on  that  day 
filed  a  plat  in  the  olflce  of  the  auditor 
of  King  county.  Prior  to  that  day  it 
appears  that  its  president  and  secretary 
had  in  their  possession  a  blue-print  or  oth- 
er duplicate  of  the  plat,  but  upon  which 
no  dedication  was  written.  According  to 
the  finding  of  the  jury  la  the  case,  at 
least  one  of  these  duplicates  was  shown 

■Rehearing  denied. 


to  respondent,  and  she  was  invited  tcbuy 
some  of  the  lots,  although  the  final  ar- 
rangements for  putting  the  property  on 
tlie  market  had  not  yet  been  completed. 
She  was  told  that  the  plat  shown  her 
would  be  the  plat  that  would  befiied.and 
that  certain  grounds  indicated  thereon 
would  be  dedicated  to  the  public  as  parks, 
would  be  beautified  by  the  company,  and 
would  be  forever  kept  open  and  unbuilt 
upon.  She  made  up  her  mind  that  lots  15 
and  16,  in  block  5,  were  her  choice.  l>e- 
cause  only  the  westerly  half  of  the  block 
appeared  to  be  divided  into  lots.  The 
easterly  half,  although  it  was  evideutl.v 
Inclosed  within  the  block  lines,  was  undi- 
viijed,  and  was  marked  "Park  Reserve,'' 
in  plain  letters.  The  lota  were  at  theedge 
of  a  high  bluff,  overlooking  the  bay  and 
the  city  of  Seattle,  while  the  "Park  Re- 
serve" was  on  the  slope  towards  the  bay. 
She  was  assured  that  this  would  be  a 
park,  and  the  advantages  of  the  situation 
were  set  forth  to  her  in  engaging  terms 
bv  the  officers  of  the  corporation.  The 
plat  was  filed  for  record  shortly  afternoon 
on  October  16th,  In  the  identical  form  in 
which  It  had  been  exhibited  to  respond- 
ent, but  it  then  had  attached  to  and  made 
a  part  of  it  a  very  peculiar,  and,  to  the 
respondent,  disappointing,  Instrument  of 
dedication:  for  by  this  instrument  noth- 
ing but  certain  streets  and  alleys  shown 
on  the  plat  were  dedicated,  and  the  fol- 
lowing was  added:  "It  is  the  intention 
hereby  to  reserve  to  said  West  Seattle 
Land  &  Improvement  Company,  Its  suc- 
cessors and  assigns,  all  rights  and  privi- 
leges not  hereby  expressly  granted,  and 
nothing  shall  be  taken  by  Implication 
against  the  said  company,  its  successors 
or  assigns,  by  reason  of  this  dedication, 
unless  the  same  is  hereby  expressly  grant- 
ed." Respondent  admits  that  under  this 
plat  and  deed,  as  filed,  there  was  no  stat- 
utory dedication  of  the  "Park  Reserve" 
to  the  public,  but  that  It  was  retained  to 
the  corporation  for  all  purposes.  But  she 
claims  that  through  the  representations 
made  to  her  in  words,  and  by  the  exhibi- 
tion of  the  unsigned  plat,  she,  as  a  pur- 
chaser of  the  above-mentioned  lota  with- 
out actual  knowledge  of  the  limitations 
attached  to  the  recorded  plat,  was  enti- 
tled, under  the  doctrine  of  estoppel,  which 
is  applied  In  such  cases,  to  have  the"  Park 
Reserve"  kept  and  maintained  a  public 
park  as  an  appurtenance  to  her  property. 
As  before  stated,  the  plat,  with  its  dee«1 
of  dedication,  was  filed  shortly  after  noon 
of  October  16th.  Respondent's  purchase 
was  made  after  the  pint  was  filed,  and 
she  exhibits  a  deed  dated  October  I6th. 
I»ut  acknowledged  and  recorded  October 
lUth.  Its  delivery  could  not,  therefore, 
have  been  made  until  the  latterdate.  The 
description  in  the  deed  was  of  "lots  15 
and  16,  block  5,  (and  others,)  In  first  plat 
of  West  Seattle,  by  the  West  Seattle  Land 
&  Improvement  Company,  as  recor<led  In 
the  auditor's  office  of  King  county,  Wash- 
ington territory."  Respondent  at  the 
time  she  took  her  deed  had  not  seen  the 
plat,  as  filed  for  record,  with  the  deed  of 
dcdlciitlon  attached.  In  April,  1S.S9,  the 
appellant  had  contracted  to  .<»ell  to  the 
Seattle  Transfer  Company  a  portion  of 
tlie  "Park  Reserve,"  comprising  about  75 
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feet  in  width  arrotm  its  southerly  end,  for 
the  parpose  of  erecting  thereon  a  barn; 
iind,  ati  a  part  of  the  conaideratlon,  it  bad 
■-graded  the  Borface  to  a  level,  so  that  im- 
mediately In  the  rear  of  respondent's  lotH 
there  was  an  excavation  from  iO  to  15 
feet  in  depth,  and  all  of  the  trees  and 
shrubbery  were  removed.  April  2d  this 
75  feet  of  land  was  conveyed  to  the  Seat- 
tle Transfer  Company,  which  forthwith 
erected  its  barn,  covering  nearly  the  whole 
space.  The  action  was  brouKht  upon 
the  theory  of  a  dedication  by  estoppel  of 
the  "Park  Reserve,"  and  of  a  continuing 
nuisance  caused  by  the  permanent  diver- 
sion of  part  of  it  to  other  uses,— the  ex- 
cavation and  the  erection  of  the  bam. 
The  gravamen  of  the  action  was  the  de- 
struction of  respondent's  easement  as  an 
appurtenance  to  her  lots,  and  damages 
were  awarded  to  her  In  a  large  sam. 
The  Seattle  Transfer  Company  was  made 
a  defendant,  under  allegations  of  notice 
to  It  of  all  the  facts  upon  which  respond- 
ent based  her  claim  of  estoppel;  but  at  the 
trial  there  was  a  total  failure  to  prove  the 
notice,  and  the  court  granted  a  nonsuit  as 
to  that  defendant,  from  which  respondent 
does  not  appeal. 

We  do  not  see  how  this  Judgment  can  be 
sustained.  The  deed  which  respondent 
accepted  described  her  property  according 
to  the  plat  which  was  of  record,  whereby 
the  plat  and  all  its  contents  became  a  part 
of  the  conveyance,  as  though  it  had  been 
Incorporated  into  it.  The  sale  to  her  was 
not  made  with  reference  to  the  plat  which 
she  bad  looked  at  some  days  before,  but 
by  one  which  had  since  become  a  public 
record,  of  which  she  was  bound  to  take 
notice.  We  do  not  say  that,  if  at  the 
time  of  a  sale  of  lands  According  to  a 
plat  on  file  the  seller  should  represent  to 
the  purchaser  who  did  not  see  the  plat 
that  certain  dedications  existed  on  it,  no 
damage  would  accrue  if  the  representa- 
tions were  false,  or  that  there  la  no  au- 
thority for  the  holding  that  In  such  a  case 
a  dedication  would  be  Inferred  by  estop- 
pel, especially  where  there  bad  been  an 
adverse  use  by  the  public,  although  the 
recorded  plat  might  In  both  cases  express- 
ly negative  the  idea  of  dedication.  Vil- 
lage of  White  Bear  v.  Stewart,  (Minn.)  41 
N.  W.  Rep.  1045;  Baker  v.  Vanderburg, 
(Mo.)  12  S.  W.  Rep.  462.  But  where  the 
declarations  shown  were  made  before  the 
plat  was  executed  or  filed,  and  merely 
consisted  of  statements  as  to  what  the 
seller  intended  to  do,  and  what  would  he 
the  case  when  the  plat  should  be  filed,  we 
can  see  no  reason  why  the  usual  rules  as 
to  faUe  represeutaiions  should  nut  a])ply, 
and  why  It  wus  not  entirely  competent 
for  the  appellant  to  change  its  form  of 
certificate  from  the  one  promised  to  the 
one  adopted  and  recorded,  without  ren- 
dering itself  liable  to  be  bolden  to  a  dedi- 
cation to  the  public,  by  estoppp],  of  all 
that  its  officers  had  promised  to  respond- 
ent would  be  dedicated  before  it  sold  any 
of  its  lots  to  her;  and,  when  we  add  to 
the  law  of  such  cases  the  fact  that  the 
deed  made  the  recorded  plat  a  part  of  it- 
self, it  seems  clear  that  respondent.  In  ac- 
cepting It,  waived  the  benefit  of  the  state- 
ments made  to  her,  and  took  just  what 
\^u)  deed   expressed,  and    nothing   mure. 


This  position  la  warranted  by  the  princi- 
pal case  relied  upon  by  respondent :  Fish- 
er v.  Beard,  32  Iowa,  346.  We  pass  over 
certain  testimony  which  was  introduced, 
over  the  objection  of  the  appellant,  tend- 
ing to  show  a  dedication,  subsequent  to 
the  filing  of  the  pint,  by  user  of  the  public, 
as  there  was  no  such  isane  in  the  case. 
The  case  above  discussed  was  made  at  the 
time  appellant's  motion  for  nonsuit  was 
overruled.  The  Judgment  Is  therefore  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  the  superior  court  to  sus- 
tain the  nonsuit  and  dismiss  the  action. 

Akders,  C.  J.,  and  Dunbar  and  Scott, 
JJ.,  concur.  Hoyt,  J.,  did  not  sit  at  the 
bearing,  he  being  disqualified. 


State  v.  Frbidrich. 

(Supreme  Court  of  Waahtngton.    April  80, 1893.) 

McKDER  —  New  Indictment  —  Stenooraphbk'* 
Notes— EviDBNOB — Sufficikncy— Deohees— In- 

8TRUCTI0XS. 

1.  The  fact  that  the  supreme  court,  while 
reversing  a  verdict  of  murder  on  other  jjrounds, 
sustained  the  indictment  which  charges  defend- 
ant with  the  murder  of  "John"  ScherbrinK,  does 
not  preclude  the  state  from  proceeding  on  a  new 
indictment,  charging  defendant  with  the  murder 
of  "Julius"  Hcherbring. 

3.  The  stenographer's  notes  taken  on  the  first 
trial  are  not  admissible  on  the  second  to  contra- 
dict testimony  then  given,  but  may  only  be  re- 
ferred to  by  the  stenographer  to  refresh  his  mem- 
ory. 

8.  Where  defendant  introduoes  the  testimony 
of  the  chief  of  police  that  deceased,  shortly  be- 
fore his  death,  disclaimed  knowledge  of  who 
shot  him,  and  impliedly  stated  that  defendant 
did  not,  defendant  cannot  complain  of  a  ruling 
that  the  testimony  of  another  witness  that  de- 
ceased said  defendant  shot  him  was  admissible 
not  only  to  impeach  the  chief  of  police,  but  as 
rebuttal. 

4.  Under  Code  Proc.  %  854,  subd.  4,  which 
makes  it  reversible  error  to  refuse  an  instruction 
pertinent  and  consistent  with  the  law  and  evi- 
dence, if  the  refusal  works  injury,  the  refusal 
on  a  murder  trial  of  a  charge  stating  a  correct 
proposition  of  law  as  to  circumstantial  evidence, 
but  couched  In  soientlflc  terms,  is  not  error, 
where  the  same  charge  has  twen  given  in  plainer 
languiwe. 

5.  It  is  proper  to  refuse  to  charge  that  "in 
criminal  cases,  and  especially  in  cases  of  homi- 
cide, the  statements  made  by  the  defendant  are 
of  the  utmost  and  essential  importance. " 

6.  Defendant,  indicted  for  murder,  is  not  en- 
titled to  an  instruction  calling  the  attention  of 
the  Jury  to  his  personal  appearance  and  demeanor 
during  the  trial. 

7.  An  instruction  that,  if  the  jury  disbelieve 
the  testimony  of  any  witness  in  regard  to  any 
material  matter,  they  shall  disregard  all  his  evi- 
dence, is  properly  refused.  The  jury  must  be- 
lieve the  testimony  to  be  willfully  false. 

8.  Where  the  evidence  shows  that  defendant 
killed  deceased,  his  best  friend,  and  fled,  but 
fails  to  show  motive,  plan,  or  deliberation,  the 
supreme  court  will  reverse  a  verdict  of  murder 
In  the  first  degree,  and  order  the  entry  of  a  Judg- 
ment of  murder  in  the  second  degree,  under 
Code  Proc.  §  142'.),  allowing  the  supreme  court  to 
modify  any  judgment  appealed  from,  and  to  di- 
rect the  proper  judgment  to  be  entered. 

Appeal  from  superior  court.  King  coun- 
ty; T.  J.  HuMKS,  Judge. 

Albert  Freidrich  was  convicted  of  mur- 
der, and  appculs.    Judgment  modified. 

Tvler  &  Tyler,  for  appellant.  John  F, 
Miller,  Pros.  Atty.   for  the  State. 
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Stileb,  J.  This  was  the  second  trial  ol 
the  appellant  for  the  crime  of  murder. 
The  first  trial  was  reviewed  by  this  court, 
and  Is  reported  In  2  Wash.  St.  358,  26  Fac. 
Rep.  976.  The  record  shows  that  after  the 
former  judgment  of  conviction  was  re- 
versed, and  a  new  trial  granted,  and  on 
the  17ch  day  of  Jnly,  1891,  the  grand  jury 
of  King  county  presented  a  second  Indict- 
ment against  the  appellant,  which  was 
Identical  In  substance  with  the  one  sus- 
tained by  the  decision  of  this  court,  with 
the  exception  that,  whereas  the  name  of 
the  person  killed  was  In  the  former  indict- 
ment laid  as  "Jobn"Scherbring,  in  the  lat- 
ter It  was  laid  as  "Julius"  Scberbring.  On 
the  12th  day  of  i^eptember,  1891,  appel- 
lant was  arraigned  upon  the  new  indict- 
ment, and  without  any  other  plea  or  ob- 
jection entered  bis  plea  of  not  guilty,  and 
the  cause  was  set  for  trial  on  September 
2l8t.  The  plea  of  not  guilty  was  not,  ac- 
cording to  the  record,  at  any  time  there- 
after withdrawn.  But  on  September  16th 
counsel  for  appellant  filed  in  the  cause  a 
lengthy  document,  the  theory  of  which  Is 
not  clearly  apparent,  and  which  we  shall 
not  characterize  by  any  descriptive  term. 
The  superior  court  ruled  upon  it  as  a  mo- 
tion to  "dismiss  the  Indictment,  "  and  de- 
nied the  motion;  also  as  a  demurrer  to 
the  indictment,  which  it  overruled.  Wlih 
the  plea  of  not  guilty  remaining  in  force. 
It  Is  apparent  that  all  the  proceudinGTs 
narrated  us  subsequent  to  its  entry  were 
Irregular,  and  not  warranted  by  the  stat- 
utes, (Code  1881,  c.  S5;  Code  Proc.  §§  ]26»- 
1294 ;)  and  when  wo  add  that  no  exception 
to  any  ruling  of  the  court  appears  lu  tl»i8 
connection,  it  will  be  saen  that  it  is  only 
because  of  the  gravity  of  the  case,  and  the 
absence  of  objection  on  the  part  of  the  re- 
spondent, that  we  consider  the  alleged  er- 
ror. It  is  conceded  by  the  appellant  to  be 
well  considered  and  settled  law  that  one 
who  has  been  convicted  of  an  offense,  and 
who,  upon  his  own  motion,  in  either  the 
trial  or  the  appellate  court,  secures  a  new 
trial,  stands  as  though  he  had  not  been 
tried  at  all,  and  has  not  been  put  In  jeop- 
ardy within  the  constitutional  prohibi- 
tions. It  is  also  conceded  that  several  In- 
dictnietits  may  he  returned  against  one 
defendant  before  his  trial,  all  covering  the 
same  offense,  and  that  he  may  be  tried  up- 
on either  of  them,  the  prosecution  making 
the  election.  We  cannot,  therefore,  ac- 
cede to  the  proposition  laid  down  by  the 
appellant  that  "the  judgment  In  this  case 
must  be  reversed,  because  the  defendant 
has  been  once  convicted  on  the  same 
charge,  and  has  been  once  In  jeopardy." 
The  concessions  of  the  appellHnt,  above 
alluded  to,  which  are  correct  general  rules 
in  the  administration  of  criminal  law,  pre- 
clude the  plea  of  former  jeopardy  in  this 
case;  ku  that  the  real  Issue  is  whether, 
after  an  appeal  by  the  defendant,  and  a 
decision  sustaining  the  former  indictment, 
and  the  granting  of  n  new  trial  thereon, 
the  state  was  ihen  and  thereby  precluded 
from  proceeding  upon  a  fresh  indictment. 
Counsel  Insists  that  no  case  has  been 
found  where  such  a  course  has  been  taken 
and  sustained,  which  seems  to  be  true; 
yet  it  may  not  be  unlawful.  He  also  sug- 
gests that,  if  this  practice  is  sustained. 


there  would  be  nothing  to  prevent  the 
prosecution  from  trying  and  convicting  a 
prisoner  for  manslaughter,  and,  after  lie 
had  served  his  sentence,  indicting  and  try- 
ing him  for  murder  of  the  same  person;  or 
from  so  reindicting  and  trying  him  after 
his  acquittal  on  the  first  charge.  Bat  the 
logic  of  this  proposition  falls,  because  in 
both  these  supposed  cases  actual  jeopardy 
would  have  been  sulTered.  which  would 
bar  the  second  prosecotlon.  So  in  this 
case,  if  the  conviction  of  the  appellant  be 
now  sustained  in  any  degree,  the  judg- 
ment entered  against  him  in  pursuance 
thereof  will  forever  be  a  bar  to  any  fur- 
ther prosecution.  Bish.  Crim.  Law,  §§ 
10i>6,  1057.  Indictments  will  not  be  per- 
mitted to  be  piled  up  against  a  defendant 
for  the  purpose  of  harassing  or  confusing 
him,  but  the  discretion  of  the  court  most 
be  appealed  to  for  hie  protection.  Bish. 
Crim.  Proc.  §770. 

But  in  this  case  there  seems  to  have  been 
an  honest  doubt  in  the  mind  of  the  prose- 
cutor whether,  If  the  true  name  of  the  de- 
ceased Sherbring  was  Julius,  and  not 
John,  a  fatal  variance  would  not  be  de- 
veloped. Whether  correct  or  not,  the  new 
indictment  stated  the  true  fact,  and  it  is 
imposHlble  to  discern  in  what  manner  the 
appellant  was  injured  by  it.  Says  the 
court  in  Com.  v.  Drew,  3  Cush.  279:  "It 
appears  to  us  to  be  a  settled  rule  of  law 
tliat  the  pendency  of  one  Indictment  is  no 
good  plea  In  abatement  to  another  indict- 
ment for  the  same  cause.  Whenever  either 
of  them— and  It  is  immaterial  which— is 
tried,  and  a  judgment  rendered  on  it,  such 
judgment  will  afford  a  good  plea  in  bar 
to  the  other,  either  of  natrefois  convict 
or  autrefois  ucquit.  But  where  it  is 
found  that  there  is  some  mistake  in  an  in- 
dictment, as  a  wrong  name  or  addition, 
or  the  like,  and  the  grand  jury  can  be 
again  appealed  to,  as  there  can  be  no 
amendment  of  an  Indictment  by  the  court. 
the  proper  course  is  for  the  grand  jury  to 
return  a  new  indictment,  avoiding  the  de- 
fects in  the  first.  And  it  is  no  good 
ground  of  abatement  that  the  former  has 
not  been  actuull.v  discontinued,  when  the 
latter  Is  returned."  No  reason  appears 
why  this  may  not  occur  as  well  after  a  new 
trial  bus  been  granted  by  an  appellate 
court  as  before. 

The  first  exception  relied  upon  relates  to 
the  contradiction  of  the  witness  Long- 
staff.  This  witness  testifles  at  the  first 
trial  to  having  seen  the  accused  at  a  cer- 
tain place  on  Madison  street,  Seattle,  on 
the  evening  of  July  15th.  the  day  after  the 
alleged  homicide.  At  this  trial  he  stated 
that  at  the  place  in  question  he  spoke  to 
appellant,  and  "told  him  he  had  a  pretty 
nice  ring  there, "  whereupon  "he  put  his 
hand  that  way  under  the  work  bench.' 
Un  cross-examination  he  was  questioned 
whether  he  had  testified  at  the  former 
trial  on  having  spoken  to  appellant  about 
the  ring,  and  be  affirmed  most  positively 
that  he  had.  Appellant's  counsel  main- 
tained that  he  had  not  so  testifled,  and 
sought  to  contradict  him  in  that  partic- 
ular. There  was  some  materiality  in  the 
matter,  as  the  question  of  the  identity 
of  the  person  spoken  to  was  in  issue;  the 
appellant   having    been    arrested    aboat 
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nuon  of  the  following  dny,  Botiie  20  tnileB 
away,  on  the  opposite  side  of  the  city. 
The  defense,  to  contradict  Longstatf,  pro- 
duced the  -witness  Bowman,  who  took 
down  the  testimony  at  the  former  trial 
In  shorthand,  and  furnished  the  same  in 
longhand  for  the  statement  on  the  first 
appeal.  He  Identified  a  duplicate  of  bis 
longhand  notes,  and  later  in  the  progress 
of  the  caHe  counsel  proposed  to  read  from 
the  duplicate  the  former  testimony  of 
LongstaH.  But  the  state's  objection  to 
the  reading  was  sustained  by  the  court, 
one  of  the  grounds  being  the  incompe- 
tency of  the  evidence.  Vfci  do  not  think 
appellant's  proposition  that  he  should 
have  been  allowed  to  read  the  lonehand 
notes  can  be  sustained.  He  was  seeking 
to  prove  a  negative,  viz.,  that  Lou^staff 
bad  not  testified  on  the  first  trial  that 
lie  bad  spoken  to  appellant  about  therInK 
on  his  finger.  Bowman  was  present,  and 
competent  to  testify  as  to  that.  He 
could  have  been  asked  whether  Longstaff 
had  testified  as  he  claimed,  and,  if  unable 
to  answer  without  his  notes,  he  could 
have  been  permitted  to  refer  to  them  to 
refresh  his  recollection;  but,  independent 
of  him,  his  notes  had  no  utaDdlng  in  the 
court.  State  v.  Baldwin,  (Kan.)  12  Pae. 
Rep.  818-325.  Counsel,  we  think,  errs 
npon  this  point  through  bis  viewing  Bow- 
man as  an  official  of  the  court.  Ue  cites 
People  V.  Morlue,  61  Gal.  3«7,  where  the 
reading  of  reporter's  notes  was  sustained. 
The  only  point  there  considered,  however, 
-was  whether  the  oath  of  an  oflicial  re- 
porter to  the  correctness  of  bis  notes,  at 
the  trial,  was  equivalent  to  bis  certificate, 
required  bj-  statute;  and  the  court  in 
effect  said  that  it  was.  But  this  was  un- 
der the  California  statute,  which  makes 
reporter's  notes,  when  written  out  and 
certified, prf/zia  tacie  a  correct  statement  of 
testimony.  Code  Civil  Proc.  Cal.  §  273. 
We  have  no  such  basis  for  the  ruling 
asked. 

The  next  exception  relates  to  the  testi- 
mony of  a  witness  Murphy,  es-chlef  of  po- 
lice. Scherbrlng  was  in  his  charge  during 
the  ulglit  after  he  whs  shot,  and  until  he 
■was  sent  to  the  hospital  the  next  day.  He 
lay  upon  a  cot,  vibrating  between  a  drow- 
sy sleep  and  a  more  or  lees  wakeful  con- 
dition, but  probably  atnotlmemuch  more 
than  barely  sensible  of  his  condition. 
The  defense  called  Murphy  to  testify  what 
Scherbrlng  had  said  to  him  under  these 
clrcnmRtances,  on  the  morning  of  the  15th, 
in  response  to  repeated  questions  as  to 
who  bad  shot  him.  The  state  objected 
strennonsly  on  the  ground  that  no  such 
statements  could  be  admitted  as  res 
^Af^,  and  therefore  not  at  all.  But  the 
court  allowed  the  witness  to  proceed, 
which  he  did  as  follows:  "1  asked  him 
first  the  question  how  this  came  about, 
or  who  done  it;  and  he  was  loath  to  tell, 
and  I  had  to  wake  him  up  two  or  three 
times.  He  was  drowsy;  and  I  asked  him 
bow  long  it  bad  been  done,  and  be  said, 
•Last  nlgbc'  Says  1,  'Who  done  it?' 
Says  he, 'I  don't  know.'  *  Well,' says  I, 
'tell  me;'  but  he  went  to  sleep.  I  woke 
him  up  and  tried.  I  talked  to  him  for  a 
while,  and,  says  I, 'Did  you  seethe  doc- 
tor?* and  he  says,  'Yes,  the  doctor  says 
v.29p.no.l4— 07 


I  will  be  all  right.'  I  tried  to  talk  to  him 
more,  and  I  told  him:  'The  doctor  lied. 
You  will  die.  Tell  me  what  you  know.' 
'  Well,'  says  he.  '  I  don't  know  nothing 
about  It.'  I  stayed  with  hira  for  quite  a 
while  to  bring  out  what  I  could,  and  fi- 
nally I  asked  who  was  with  him  through 
the  night,  and  he  said,  '  Freidrich.'  Says 
lie, 'My  best  friend  was  with  me.'  That 
was  pretty  near  all  1  could  get  out  of  him. 
He  was  drowsy,  and  was  falling  back 
every  little  while,  and  seemed  to  be  in 
pnln."  The  state,  in  cross-esamining 
the  witness,  asked  him:  "£  will  ask  yon 
if  you  beard  him,  when  he  was  asleep 
there,  mumbling  with  his  hands,  and  say- 
ing, 'Freidrich,  don't!  Freidrich,  don't!' 
in  his  sleep."  After  objection,  which  was 
overruled,  the  witness  answered  that  he 
did  not  remember  anything  particular 
about  that.  Counsel  crltlrises  the  court's 
action  in  this  matter,  but,  it  seems  to  us, 
without  Just  cause.  The  testimony  of 
Murphy  was  clearly  not  competent.  It 
was  not  offered  as  part  of  the  ren  fi^eatie, 
but  as  an  offset  to  certain  testimony  in- 
troduced by  the  state.  That  testimony 
consisted  of  statements  made  by  certain 
witnesses  to  the  effect  that  on  the  day  of 
his  arrest  (July  16th)  appellant,  when 
told  of  the  charge  against  him,  strongly 
denied  it,  and  demanded  of  the  sheriff 
that  he  be  taken  to  the  hospital,  where 
Scherbrlng  was,  saying  at  the  same  time 
that  Scherbrlng  was  his  best  friend,  and 
would  exonerate  him  on  sight.  Being 
taken  into  the  presence  of  the  wounded 
roan,  the  latter  identified  appellant,  and 
directly  charged  him  with  having  been 
the  person  who  shot  him.  Appellant  im- 
mediately exclaimed:  "Oh,  Scherbrlng, 
how  do  you  sny  such  a  thing?"  and  de- 
nied having  fired  the  shot,  or  having  any- 
thing to  do  with  it.  The  purpose  of  this 
testimony  was  to  prove  an  admission  by 
silence  or  conduct,  and  nothing  more.  It 
may  have  had  great  weight  with  thejury, 
and  they  may  have,  perhaps,  confldereiJ 
what  Scherbrlng  said  as  though  he  were 
testifying  to  it  before  them,  thoiigli  in  do- 
ing so  they  would  have  disregarded  the 
clear  instructions  of  the  court,  who  told 
them  that  it  was  the  acts,  words,  and 
conduct  of  the  accused,  under  the  charge 
made  by  the  injured  man,  that  was  to  be 
considered,  and  not  the  mere  statement 
oi  the  latter,  which  was,  of  itself,  but  hear- 
say, and  Incompetent.  Now,  appellant, 
in  producing  Murphy's  testimony,  pro- 
ceeded upon  the  theory  that  Scherbrlng's 
statement,  and  not  Freidrich's  conduct, 
was  In  evidence,  and  attempted  to  show 
that  at  another  time  and  place,  and  not 
in  Freidrich's  presence,  Scherbrlng  had 
said  that  he  did  not  know  who  shot  him, 
and  impliedly  excluded  Freidrich  from  the 
list  or  those  who  might  have  shot  him. 
We  have  gone  over  all  this  ground  to 
show  the  situation  of  the  case  at  the 
time  Murphy  was  asked  by  the  prosecutor 
about  what  Scherbrlng  said  in  his  sleep, 
because  it  seemed  necessary  to  illustrate 
the  position  taKcn  by  the  learned  judge 
of  the  superior  court  that  the  state  was 
entitled  to  Inquire  fully  into  what  oc- 
curred, lor  the  purpose  of  testing  the  mem- 
ory of  the  witness.    Whether  the  court's 
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poBitlon  was  cori'ect  or  not,  it  does  uot 
aeem  necessary  to  decide.  The  mere  ask- 
ing of  a  question  Is  not  objectionable, 
tliouKh  in  criminal  cases  it  sometimes 
happens  that  the  asking  of  an  improper 
qnestion,  lllfe  tlje  making  of  an  offer  of 
improper  testimony,  may  be  such  miscon- 
duct on  the  part  of  the  prosecution  as  to 
require  reversal.  But  the  obnoxious 
question  in  this  case  was  answered  favor- 
ably to  the  appellant,  and  it  is  not 
claimed  that  the  askingit  constituted  mis- 
conduct on  the  part  of  the  state.  On  the 
merits  of  the  exception  respoiident  does 
not  contend  that  what  a  roan  says  in  his 
Bleep  can  beentei-talned  in  a  court  of  justice 
as  proof  of  any  fact,  either  for  or  against 
himself  or  another.  The  defense  having 
obtained  the  testimony  of  Murphy,  a 
witness  Bogart,  who  was  present  with 
Murphy  and  Scherbring,  was  called  by  the 
state,  and  asked  for  his  version  of  what 
was  said,  and  he  stated  that  Murphy 
told  Scherbring  he  would  certainly  die. 
and  that  he  might  as  well  tell  who  shot 
him,  whereupon  Scherbring  answered  the 
single  word,  "Freidricb."  Counsel  insists 
that  the  court  erred  in  refusing  a  charge 
that  Bogart's  statement  could  be  consid- 
ered only  as  offered  to  impeach  Murphy. 
The  court  held  that  it  was  rebuttal,  calling 
tor  a  full  conversation  of  which  a  part  only 
had  been  given.  In  this,  we  thinlc.  there 
was  no  error,  except  what  grew  out  of 
the  original  error  in  admitting  the  testi- 
mony at  the  instance  of  the  defendant,  of 
which  he  cannot  complain.  As  to  the  ad- 
mission of  such  testimony,  see  State  v. 
Curtis,  70  Mo.  594. 

The  court  charged  the  jury  at  length, 
and  with  snch  fairness  to  theaccused  that 
no  exception  was  taken  to  any  portion  of 
the  charge  by  him,  and  no  error  in  giving 
the  charge  is  now  suggested.  But  five 
exceptions  to  refusals  to  charge  are  pre- 
sented. The  first  one  embraced  a  series  of 
propositions  defluing  and  explaining  cir- 
cumstantial evidencein  set,8cientiflc,  legal 
terms  drawn  from  text  writers,  to  the 
giving  of  which  there  could  have  been  no 
objection,  except  that  it  was  not  couched 
in  the  plain  language  which  ought,  if  pos- 
sible, to  be  employed  in  a  charge  to  a  jury. 
The  court,  in  its  charge,  covered  every 
material  point, in  better  language,  because 
plainer  English ;  and  the  onl.v  ground  of 
complaint  is  that  the  defendant  had  a 
right  to  have  his  propositions  of  law  sub- 
mitted to  the  jury  in  his  own  language,  it 
they  were  correct  in  principle,  and  applica- 
ble to  the  case.  People  v.  Wllllums,  17 
Cal.  142,  and  State  v.  Evans,  (W.  Va.)  10 
S,  E.  Rep.  792,  are  relied  on  to  sustain  this 
point.  The  former  case  based  a  reversal 
on  the  fact  that  the  court  did  not  say  to 
the  jury  that  his  refusal  to  give  the  charge 
requested  was  because  an  equivalent  one 
had  been  given  before.  This  decision  must 
presuppose  that  the  requests  to  charge 
were  read  in  the  presence  of  the  Jury,  a 
practice  which  does  not  prevail  in  this 
state.  In  the  latter  case  the  theory  of  a 
homicide  was  self-defense,  and  the  defend- 
ant proposed  a  definition  of  self-defense  in 
the  exact  language  used  by  the  supreme 
court  in  Cain's  Case,  20  VV.  Va.  679.  In- 
stead ol  giving  the  deflnltion  asked,  the 


circuitcourt  gave  a  somewhat  similar  one, 
but  "weighted  down  by  lengthy  qualifica- 
tions, based  upon  selections  from  the  evi- 
dence of  particular  facts,  which  are  thus 
given  undue  prominence,  while  the  force  of 
the  exact  and  true  statement  of  the  prin- 
ciple which  thedefendant  was  endeavoring 
to  get  before  the  jury  was  dissipated  and 
destroyed;"  a  very  diSerent  case  from 
that  before  us,  where  no  objection  to  or 
criticism  of  the  language  of  the  learned 
superior  judge  Is  made.  Our  Code  of 
Procedure  (section  3o4,  subd.  4)  makeii  it 
reversible  error  for  the  superior  court  to 
refuse  an  instruction  which  is  pertinent 
and  consistent  with  the  law  and  evidence, 
provided  that  the  refusal  has  worked  an 
injury  to  the  party  requesting.  This  is 
merely  thn  rule  without  a  statute;  and 
under  2  Thomp.  Trials,  §  2352,  and  cases 
cited,  it  will  be  found  that  no  error  was 
here  committed. 

Second  request:  "In  criminal  cases,  and 
especially  in  cases  of  homicide,  the  state- 
ments made  by  the  defendant  are  of  the 
utmost  and  essential  importance."  It 
would  have  been  Improper  tor  the  court 
to  thus  pointedly  cull  attention  to  the  de- 
fendant. The  proposition  Is  taken  from 
Burrlll,  arc.  Ev.  187,  where  it  is  credited 
to  Starkie  on  Evidence;  but  it  was  made 
by  Starkie  when  the  law  did  not  permit  a 
defendant  to  be  a  witness,  and  could  only 
apply  to  such  of  his  statements  as  roald 
be  introduced  under  the  general  rnies  of, 
evidence;  as,  tor  example,  res  ftestie,  or 
admissions.  As  the  defendant  here  was  a 
witness,  the  charge  requested  wonld  have 
called  the  attention  of  the  jury  to  him. 
and  given  h'.s  testimony  an  importance, 
as  compared  with  that  of  other  witnesses, 
to  which  it  was  notentitled.  The  remain- 
der of  the  exception  goes  to  the  refusal  to 
give  a  paragraph  of  legal  abstraction, 
valuable  to  the  philosophical  student  of 
the  theories  of  circumstantial  evidence, 
but  not  instructive  to  read  to  a  Jury. 
There  was  certainly  no  error  in  declining 
to  do  HO,  in  view  of  what  was  said  to 
them. 

Third  request:  "The  statements  made 
by  the  injured  party  days  or  hours  after 
the  i-eceipt  of  the  injury  are  not,  in  and  of 
themselves,  competent  evidence  againot  a 
person  accused  of  murder.  They  are  bear- 
sa3',  and  wholly  incompetent  and  inad- 
missible; but  when  the  statements  are 
made  by  the  injured  party  to  the  defend- 
ant, or  in  bis  presence  or  hearing,  and  the 
defendant  remained  silent  under  the  accu- 
sation, such  silence  Is  a  tacit  admission  of 
the  truth  of  the  accusation.  It  is  the 
acts,  words,  and  conduct  of  tiie  accused 
that  are  evidence,  and  not  the  statements 
of  the  deceased.  [And,  therefore,  if  the  in- 
jured party,  prior  to  his  death,  is  con- 
fronted with  the  defendant,  and  accuse 
him  of  having  committed  the  act,  and  the 
defendant  immediately  denies  it,  the 
statements  of  the  deceased  are  to  be 
wholly  disregarded.]"  The  court  gave 
the  first  part  of  tliis  request,  and  refused 
the  portion  within  bracket.'*.  The  error 
by  the  omission  complained  of  lias  no 
foundation.  The  court  had  already  told 
the  jury  that  thestntcment  of  the  injured 
party  was  incompetent  and  inadmissible. 
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but  tliat  the  condoct  of  tbe  dolendant  was 
a  proper  subject  for  their  conHideratlon. 
The  omitted  portion  would  have  added 
nothing  to  the  force  of  what  had  been  said. 
It  ninat  be  remembered  that  whatever  In- 
fluence the  Interview  between  Scherbring 
and  the  defendant  had  waa  brought  about 
by  the  latter  himself.  He  demanded  that 
he  be  taken  to  the  hospital,  and  insisted 
upon  the  meeting.  He  went  there  to  be 
exonerated,  and  must  be  satisfied  to  have 
the  jury  consider  what  actually  took 
place. 

Fourth  request.  This  request  called  the 
attention  ol  the  jury  to  the  personal  ap- 
pearance and  demeanor  of  the  defendant 
during  the  trial.  It  was  basea  upon  the 
remarks  oi  Mr.  Burrill  (Clrc.  Ev.  502)  on 
"Demeanor  during  Trial."  No  precedent 
for  such  a  charge  is  furnished.  Thecourt's 
charge  is  based  upon  the  evidence,  which 
Is  the  testimony  delivered  by  the  witnesses, 
and  of  which  the  person  of  tbe  accused  is 
no  part.  Some  Impression,  fa  voral>le  or 
unfavorable,  may  unavoidably  reach  the 
jury  box  From  the  appearance  and  conduct 
of  the  defendant  in  a  criminal  trial,  but  it 
would  be  a  most  dangerous  precedent  for 
the  court  to  comment  upon  it;  and  the 
idea  that  it  is  to  beconsidered  atall comes 
from  a  time  when  a  prisoner  was  put  in  n 
box  by  himself,  without  counsel,  and  at 
the  mercy  of  the  court,  who  in  "summing 
np"  could  rule  the  jury  as  he  willed. 

Fifth  request:  "If  you  believe  that  any 
witness  hHS  sworn  falsely  In  this  case  in 
regard  to  any  matter  material  to  the  Is- 
sue, you  should  distrust  all  of  his  evidence; 
and  if  you  believe  the  witness  has  willfully 
sworn  falsely  in  a  matter  material  to  the 
issues  in  this  case  you  are  warranted  in 
disregarding  his  testimony  altogether," 
The  tirst  proposition  is  not  the  law;  the 
jury  must  believe  the  testimony  to  havf 
been  willfully  false.  Tbe  second  one  the 
court  gave,  In  substance,  with  the  addi- 
tion: "Except  so  far  as  it  may  be  corrob- 
orated by  other  evidence  in  the  case," 
This  is  a  frequent  qualification,  and  is  not, 
we  think,  objectionable.  In  Brown  v. 
Railroad  Co.,  66  Mo.  5S8,  which  is  cited  by 
appellant  against  the  use  of  the  qualifying 
phrase,  the  lower  court  bad  said  that  If  a 
witness  had  willfully  sworn  falsely  all  his 
evidence  might  be  disregarded, "  unless  such 
as  to  some  part"  should  be  corroborated, 
and  tbe  supreme  court  considered  that  the 
language  thus  used  told  the  jury  to  give 
credit  to  all  the  testimony  of  the  perjured 
witness,  if  he  was  found  corroborated  as 
to  part.  This  was  a  very  different  thing 
from  crediting  such  part  of  his  testimony 
as  was  corroborated,  as  la  the  ^ase  before 
us.  With  the  latter  proposition  the  Mis- 
souri court  found  no  fault. 

We  find  no  error  in  the  record  as  pre- 
sented, and  have  now  to  pass  upon  the 
last  objection,  viz.,  that  ihe  evidence  did 
not  Justify  the  verdict.  For  the  reason 
that  we  shall  make  a  final  disposition  of 
this  case  at  this  time,  we  shall  go  Into  a 
more  extensive  examination  of  the  facts 
than  we  did  at  the  hearing  of  the  former 
appeal.  The  case  of  the  state  showed 
nothing  of  the  previous  relations  of  the 
appellant  and  the  deceased,  Kcherbring, 
butcommenced  abruptly  at  a  small  saloon 


near  the  southerly  end  of  Grant  street 
bridge,  Seattle,  at  about  sundown  of  July 
14, 1SS7.  The  two  men  arrived  there,  walk- 
ing from  Seattle,  and  had  two  or  three 
glasses  of  beer,  in  which  they  were  joined 
by  some  other  persons.  After  drinking 
once  or  twice,  they  went  further  along  the 
bridge,  and  back  again,  sat  down  In  front 
of  the  saloon  a  few  minutes,  had  more 
beer,  and  then  left  together,  to  return  to 
the  city.  During  all  the  time  they  were 
about  the  saloon  their  appearance  was 
friendly,  and  there  was  no  suggestion  that 
either  of  them  was  any  the  worse  for  his 
drinking.  No  person  testified  who  saw 
them  afterleavlng  the  saloon, except  those 
who  looked  after  them  from  the  saloon, 
and  their  observation  was  merely  casual. 
From  that  on  the  state's  evidence  lost 
sight  of  the  appellant  until  tbe  afternoon 
of  .Filly  15th,  when  three  witnesses  testi- 
fied to  having  seen  him  on  Madison  street. 
In  the  suburbs  of  Seattle,  and  two  of  them 
talked  with  him.  He  asked  for  and  was 
given  something  to  cat,  and  said  he  had 
Just  come  from  California  on  the  steamer. 
Tbe  next  time  he  appeared  was  when  he 
was  arrested  by  otflcers  at  Slaughter,  In 
the  forenoon  of  the  16th,  as  he  was  walk- 
ing away  from  Seattle,  along  the  railroad 
track,  having  covered  some  20  miles  since 
the  previous  evening,  if  It  was  true  that 
he  was  then  on  Madison  street.  The 
Grant  street  bridge  was  a  wooden  thor- 
oughfare, one  and  a  half  or  two  miles  in 
length,  over  the  tide  flats  In  the  south 
part  of  Seattle,  generally  parallel  to,  and 
not  far  from,  the  shore.  In  several  places 
"gangways"  ran  out  from  the  shore  to 
tbe  bridee.  At  a  point  on  the  bridge,  be- 
tween the  middle  and  the  north  end,  not 
much  earlier  than  half  past  9  o'clock,  and 
perhaps  after  10,  witnesses  who  lived 
along  the  shore  beard  two  shots  fired  in 
quick  succession.  Une  witness  beard  some 
one  cry  out,  "Murder!  Help!"  Another: 
"Oh  Lord!  I'm  shot!"  Another:  "Be 
quiet;  it  will  all  be  over  in  a  mlnuto."  It 
was  dark,  so  that  a  man  could  not  be  seen 
distinctly  more  than  a  few  feet.  The  wit- 
nesses ran  rapidly  towards  the  sounds 
of  tbe  shots  and  cries,  and  reached  the 
place  whence  they  appeared  to  come  in 
two  or  three  minutes.  There  they  found 
Scherbring  leaning  over  and  clinging  to 
the  rail  of  the  bridge,  with  a  bullet  hole 
about  the  size  of  a  large  lead  pencil  in  his 
head  just  back  of  the  left  ear,  and  blood 
on  his  face  and  clothing.  No  other  person 
whatever  was  seen  about  there,  until  after 
the  wounded  roan  had  been  taken  away. 
Two  da.ys later,  on  the  evening  of  the  16th, 
Scherbring  died  of  his  wounds:  for,  al- 
though the  ball  did  not  penetrate  within 
the  cavity  of  the  skuli,  it  so  shattered  its 
inner  wall  that  the  resulting  inflammation 
caused  death.  Under  the  rules  admitting 
res  gestae,  what  witnesses  said  to  him, 
and  what  Scherbring  said  to  them,  when 
they  found  him  on  the  bridge,  was  admit- 
ted in  evidence.  He  was  weak,  and  stag- 
gered so  that  he  tell  into  the  arms  of  the 
witness  who  first  reached  him.  He  was 
asked  who  ^hot  him,  but  he  either  could 
not  or  would  not  tell.  Just  what  he  did 
say  it  was  ImpoKslble  to  determine,  as 
each  witness  related  It  a  little  differently. 
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He  aeked  If  witnesses  thought  he  was 
much  hurt,  and  declared  that  be  would 
soon  be  all  right.  As  to  who  had  shot 
blm,  he  said  he  didn't  know;  that  it  was 
a  large  man,  with  dark  clothes  on.  One 
of  two  things  Is  absolutely  certain  at  this 
point:  If  appellant  fired  the  shots,  Scher- 
bring  was  entirely  unconscious  of  what  he 
was  doing  or  saying,  or  he  purposely  and 
with  wonderful  self-command  sought  to 
conceal  the  name  of  bis  aHsallant.  As  far 
as  the  testimony  revealed,  he  did  not  say 
to  any  one  that  Freldrich  was  the  mao 
until  the  afternoon  of  the  16th,  when  thsy 
were  brought  face  to  face,  at  Providence 
Hospital.  The  officers  pursued  Freidrlcb 
solely  Tii>on  the  information  that  the  two 
men  had  had  been  last  seen  together  on 
the  bridge.  As  he  came  walking  on  the 
railroad  track  towards  Slaughter  on  the 
morning  of  the  16tb  the  officer  who  made 
the  arrest  spoke  to  and  entered  into  con- 
versation with  him.  He  tlrst  said  be  was 
going  to  Payallnp,  afterwards  that  he 
was  going  to  Tacoma.  He  had  some 
friends  over  there,  and  walked  In  prefer- 
ence to  taking  a  train,  as  he  hud  plenty  of 
time,  and  liked  the  scenery.  He  said  he 
was  looking  out  for  a  location  to  start  a 
shoe  shop.  The  of&cer  pretended  to  have 
been  away  from  Seattle  some  time,  and 
asked  him  the  news,  but  he  replied  that  he 
knew  of  none.  Be  seemed  anxious  to 
proceed  on  his  way,  but  yielded  to  an  in- 
vitation to  stop  for  dinner,  on  the  promise 
of  company  down  the  road.  The  ofUcer 
told  him  that  he  had  seen  in  the  morning 
paper  that  a  murder  had  been  committed 
In  ^Seattle,  but  Freldrich  had  not  beard  of 
it.  Afterwards  he  said:  "Yes,  the  man 
who  was  killed  was  a  good  friend  of  mine;" 
and,  being  led  on,  he  stated  that  they  got 
Into  a  boat  in  the  morning,  and  had  a 
few  bottles  of  beer  with  them,  and  rowed 
over  across  the  sound,  or  nutlnto  the  bay, 
and  were  out  there  quite  a  while,  and 
came  back  to  his  shop,  and  from  there  they 
went  to  the  head  of  the  bay  to  a  saloon, 
where  they  stayed  until  along  In  the  even* 
lug,  when  he  told  his  friend  Scherbriug 
that  he  had  to  go  into  town  to  attend  a 
meeting  of  the  Turnverein,  and  wanted 
him  tOKOwlthhIra;  butthelatterrefused, 
and  remained  behind.  That  he  himself 
went  on  to  the  meeting,  but  only  got  as 
far  as  the  door,  and,  finding  bimiielf  late, 
did  not  go  In;  and  tbiit  somebody  pass- 
ing told  him  a  man  had  been  shot,  but 
did  not  say  who  It  was.  He  was  then  ar- 
rested, and  when  told  what  for,  threw 
himself  back  In  his  seat,  and  laughed,  and 
said:  "When  I  see  my  friend  Scherbring 
that  will  be  all  right."  He  was  entirely 
cool,  and  manifested  no  concern.  He  was 
taken  to  Seattle  on  a  locomotive,  and 
while  thus  riding  was  asked  by  the  sherlB 
where  he  had  stopped  on  the  night  of  the 
14tb,  to  which  he  answered:  "I  slept  in 
m.vroora."  Sheriff:  "Well, are  you  in  the 
habit  ol  making  up  your  bed?"  Freldrich  : 
"No,  I  did  not  make  up  my  bed.  Mrs. 
De  ColoskI  makes  up  my  bed."  (Mrs.  De 
Coloski.  who  was  his  landlady,  testified 
that  Scherbring  had  slept  with  blm  on  the 
night  of  tlie  13th,  but  that  neither  of  them 
was  there  on  the  night  of  the  14th,  and 
the    bed   was   nut   disturbed.)      Sberlff: 


"Have  yon  an  attorney?"  Freldrich: 
"No,  [  don't  want  any  attorney.  Bring 
me  before  my  friend  Scherbring,  and  be 
will  say  that  I  never  shot  blm."  Being 
taken  to  the  hospital,  Freldrich  walked 
straight  up  to  the  bed,  reached  out  bis 
baud,  and  said:  "Why,  Scherbring.  my 
boy,  what  is  the  matter?"  Scberbrlag 
turned  over  towards  the  wall,  and  would 
not  take  his  hand.  The  prosecuting  at- 
torney was  present,  and  asked  Scberhring 
If  be  was  conscious  of  what  was  going  on 
In  the  room,  and  he  said  be  was.  "Do 
you  know  who  shot  you?"  "I  do." 
"Who  was  It?"  "That  man  Ibere  lathe 
man  that  shot  me,"  said  Scberbrinc  taro- 
Ing  over  and  pointing  bis  finger  at  Freld- 
rich. Immediately  Freldrich  exclaimed: 
"Ob,  Julius!  How  can  yon  say  such  a 
thing?  You  know  I  had  nothing  to  du 
with  it."  Scherbring  further  stated  that 
as  they  were  coming  along  the  bridge  he 
was  a  few  steps  in  advance  of  Freldrich, 
and  for  a  few  moments  neither  of  them 
had  spoken.  The  first  thing  be  knew  there 
was  a  shot,  and  he  dropped  to  the  floor, 
and  lost  consciousness.  When  be  recov- 
ered Freldrich  had  his  knee  on  bis  breast, 
and  a  hand  In  bis  pocket;  and  when  be 
moved  Freldrich  said:  "Scherbring,  my 
boy,  keep  quiet:  it  will  all  be  over  In  a 
moment."  Then  another  shot  was  fired, 
and  he  did  not  remember  any  more. 
Throughout  this  narration  Freidrlcb  pro- 
tested that  it  was  not  true,  and,  if  correct 
principle  is  to  control,  we  must  lay  entire- 
ly out  of  the  case  all  that  Scherbring  said. 
He  was  not  on  oath,  though  the  state 
had  full  opportunity  to  so  qualify  him. 
His  condition  was  such  that  the  prosecut- 
ing attorney  bad  to  Inqaire  of  blm  if  be 
was  conscious  at  all.  The  attending 
physician  says,  concerning  the  interview: 
"He  wa»  suffering  so  bad  that  every  once 
In  a  while  1  had  to  ask  that  the  examina- 
tion would  be  stopped  for  a  momeut.  l<> 
give  hlui  relief:  and  Igave  him  stimulants 
occasionally  ti;  stand  this  trial  as  well  as 
possib'e  with  a  clear  mind;  and  after  It 
was  over  Scherbring  lost  his  strength 
very  quick,  and  inside  of  a  couple  of  houfV 
he  died,  after  suHerlng  very  bad  from  In- 
flammation of  the  brain,  and  from  a  very 
severe  headache."  Who  knows, In  consid- 
eration of  his  continual  denials  through- 
out more  than  36  hours  that  he  knew  who 
shot  him,  and  of  the  frequent  pressure 
brought  upon  him  to  say  who  did  it,  and 
to  say  that  Freldrich  did  it,  but  that  in 
bis  lust  moments,  excited  by  stimulants, 
and  consumed  by  the  fever  In  his  brain,  he 
may  have  declared  what  never  happened. 
Besides  which,  as  the  court  charged  the 
jury,  what  Scherbring  said  was  not  in 
evidence  a^  a  statement  of  facts  at  all,  but 
only  to  show  the  conduct  of  the  accused 
man  in  the  face  of  the  charge. 

Freldrich,  in  his  defense,  showed  that  he 
and  Scherbring  bad  been  fast  friends  for 
two  years;  that  they  bad  spent  the  day 
together,  because  Scherbring  was  going 
away,  Freidrlcb  closing  his  shoe  shop  for 
that  purpose:  that  they  took  supper  to- 
gether; that  be  did  propose  attending  a 
singing  society's  meeting  just  before  they 
started  away  from  Seattle,  after  supper, 
and  after  taking  a  glass  of  beer  with  a 
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friend;  and  that  on  the  12th  he  had 
changed  $40  In  silver  for  gold,  which  he 
had  given  to  Soherbring,  and  which  he 
claimed  waa  a  loan  to  Scherbrlng  ot 
that  amount.  To  account  for  hia  sudden 
departure  Irom  Seattle  he  claimed  to  have 
lOPt  a  woman  on  the  atreet,  after  he  liad 
left  Scherbrlng  on  the  bridge,  and  paaaed 
by  the  Turuverein  Hall,  and  that  she  per- 
suaded him  to  paaa  the  night  with  her  at 
her  room.  In  the  morning  he  got  hia 
breul<ra8t  at  a  restaurant,— not  hia  regu- 
lar boardingplace,— wentto  hia  shop  fora 
Few  minutes,  and  then,  not  feeling  like  work 
that  day,  atarted  off  south  along  the  rail- 
road. Intending  to  get  ordera  for  boota  from 
loggers  who  were  hia  ciistomera, — a  thing 
he  had  never  done  before.  He  tool<  sev- 
eral ordera  during  the  day,  and  at  night 
stopped  by  a  log  fire  which  he  found  at 
the  roadside.  The  next  morning  he 
wollsed  to  Kent,  where  he  breakfasted, 
and  saw  a  Seattle  paper.  In  which  he  no- 
ticed a  headline  about  the  ahoutlng  of 
Bome  one,  but  he  did  not  read  the  accouut, 
and  did  not  know  who  waa  shot,  until 
told  by  the  oflicer  at  Slaughter.  In  none 
of  tbeae  mattera  was  he  corroborated, 
though  he  claimed  that  a  memorandum 
book  which  was  taken  from  blm  by  the 
sheriff  contained  the  orders  he  had  taken 
for  boota.  From  the  evidence  thus  pro- 
duced to  them  we  think  the  Jury  were 
warranted  in  finding  that  Freldrlch  fired 
the  abot  wbici)  resulted  in  Scberbring'a 
death,  and,  bad  there  been  any  suggestion 
of  motive,  plan,  or  deliberation  in  the 
case,  we  might,  in  deference  to  the  admit- 
ted province  of  the  jury,  be  constrained  to 
sustain  ita  verdict  as  rendered.  But  the 
law  commits  to  this  court  the  power  to 
afilrm,  reverse,  or  modify  any  Judgment 
appealed  from,  and  to  direct  the  proper 
judgment  to  be  entered,  (Code  Proc.  § 
1429;)  and  in  tlius  committing  a  power  it 
also  imposes  the  duty  to  exei-ciae  it  con- 
aclentiouRly,  aa  the  facts  may  apiiear. 

In  this  case,  when  we  have  aaid  that  it 
la  proven  beyond  a  reaaonable  doubt  that 
Freidrich  did  the  shooting,  and  fled  with 
a  design  of  eacaping  from  hia  guilty 
knowledge  that  he  bad  committed  a 
crime,  all  is  said  that  can  be  said  of  the 
state's  case  as  revealed  by  the  evidence. 
It  is  a  case  singularly  without  the  proof  of 
extrinsic  circumstances  tending  to  show 
what  could  have  been  the  inducement  in 
bla  mind  to  shoot  down  the  man  whom 
he  called,  and  who  called  him,  bla  beat 
friend.  Going  beyond  the  pale  of  the 
legitimate  evidence  Id  the  case  even,  and 
taking  Scherbring's  declaration  that  be 
felt  a  hand  in  hl.s  pocket,  yet  there  is  not 
a  word  to  show  that  be  was  rubbed  or 
lost  any  money,  papers,  or  other  valua- 
bles. Then,  again,  Scherbring's  mysteri- 
ous reticence  and  unwillingness  to  say 
that  Freidrich  had  shot  1  im,  when,  if  the 
state's  theory  be  accepted,  it  waa  a  cose 
of  merciless  assassination,  makes  It  diffi- 
cult of  belief  that  such  was  really  the 
crime.  The  feeling  is  irresistible  that  aft- 
er two  trials  of  tite  appellant  the  whole 
truth  of  the  caae  baa  not  been  made  to 
appear.  There  may  have  been  a  quarrel, 
with  no  one  knows  what  attendant  cir- 
cumstances of  aggression  or  provocation 


upon  one  aide  or  the  other.  The  homicide 
as  proven  stands  as  an  unlawful  killing 
with  a  deadly  weapon,  with  no  clrcum- 
atancea  proven  by  the  state  or  the  defense 
to  qualify  tbe  act.  From  the  character 
of  tbe  weapon  malice  Is  Implied,  and  the 
common-law  crime  of  murder  is  complete. 
2  Tlionip.  Trials,  f  2531.  But  the  measure 
of  murder  in  the  first  degree  la  not  filled 
up.  1  Whart.  Crim.  Law,  §  392,  says: 
"wherever  tbe  killing  la  with  a  deadly 
weapon,  and  there  ia  evidence  uHaada 
abowlng  that  this  waa  iutentionally,  de- 
liberately, and  UDJuatlflably  uaed,  then 
the  inference  la  that  ot  an  Intent  to  take 
life,  and  tbe  caae  ia  murder  in  tbe  flrat  de- 
gree. The  burden,  however,  of  proving 
this  Is  on  the  proaecution.  Stripping  tbe 
case  of  theae  Incidents,  however,  and  sup- 
posing that  simply  a  raaiicioua  killing  be 
proved,  then  the  inference  is  of  murder  in 
the  aecond  degree. "  We  have  the  crime  of 
murder  In  two  degrees  by  ctatute.  as  have 
the  most  of  the  states,  and  Whartnn'a 
commenta  are  addreaaed  to  tbeae  statutes. 
See  cases  cited  In  1  Whart.  Crim.  Law, 
§  302,  and  especially  O'Mara  v.  Com.,  75 
Pa.  St.  425;  State  v.  Wienera,  «6  Mo.  IS, 
25;  State  V.  Curtia,  70  Mo.  594:  State  v. 
Coblnson,  73  Mo.  306.  In  McAllister  v. 
Territory,  1  Wash.  T.  360,  the  court  said: 
"The  burden  Is  on  the  territory  to  make 
out  every  material  allegation  in  tiie  In- 
dictment beyond  all  reasonable  doubt. 
•  •  *  And  we  are  satisfied  that,  ao  far 
as  the  facts  attending  tbe  killing  are  con- 
cerned, at  least  so  far  as  those  facts  are 
included  in  the  Ties  gestie,  that  theburden  of 
proof  never  shifts."  From  these  autliori- 
tles,  and  hundreds  of  others  tbatmight  be 
cited,  it  lscle«r  that  to  authorize  acoovlc- 
tlon  of  murder  In  the  first  degree  the  jury 
must  have  before  them,  in  tliecase,  whether 
produced  by  the  state  or  the  defense,  facta 
which  put  it  beyond  a  reasonable  doDbt 
that  the  murder  was  committed  "pur- 
posely and  of  deliberate  and  premeditated 
malice,  unless  done  in  the  perpetration  or 
attempt  to  perpetrate  rape,  arson,  rob- 
bery, or  burglary,  or  by  administering 
poison,  or  causing  the  same  to  he  done." 
Of  such  facta,  as  we  view  the  evidence 
tor  the  second  time,  and  after  many 
pernsals,  we  find  nothing.  The  distinc- 
tion made  between  murder  of  thefirst  and 
aecond  degrees  is  a  fine  one,  and  it  is  not 
to  be  wondered  at  that  Juries  aometimea 
fail  to  appreciate  It;  but  the  law  makes 
it,  and  the  law  ia  master  of  ua  all.  The 
conclusion  of  the  conrt  is  that  the  Judg- 
ment of  death  rendered  in  the  superior 
court  be  set  aside  and  vacated,  but  that 
tbe  verdict  of  the  jury  stand,  and  that  the 
cause  be  remanded  to  the  aup<4rior  court 
of  King  county,  with  instructions  to  en- 
ter a  new  judgment  of  murder  in  the  sec- 
ond degree  against  the  appellant,  and 
proceed  thereon  In  acconlance  with  law. 

Andrus,  C.  J.,  and  Dunbar,  J.,  concur. 

LKWia  et  al.  v.  Puget  Sound  S.  R.  Co. 
{Sxi/pTeme  Court  of  WatiMington,.    April  80, 1899. ) 
Railhoas  Companies— IKJL-RIE3  to  Pbrsom  on 
Track — Neomoenck. 
A  person  who,  with  knowledge  that  a  cer- 
tain trestle  is  usod  as  a  switch  track,  gets  upon 
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the  planking  at  the  ends  of  the  ties  immediately 
upon  the  passage  of  a  switch  engine,  and  walks 
on  down  in  the  direction  the  engine  has  taken 
until  he  reaches  a  place  where  he  could  have 
saved  himself  on  either  side  of  the  tracK,  is 
guilty  of  negligence  in  attempting  to  cross  to  the 
opposite  side  as  the  engine  is  coming  back;  and 
this  is  not  excused  by  the  fact  that  no  signal  was 
given. 

Appeal  from  Boperlor  court,  King  coun- 
ty ;  R.  OsBORiN,  Judge. 

This  was  an  action  brought  by  Bosellne 
Amy  Lewis  and  Harry  Lewie,  a  minor, 
by  Ms  guardian  ad  litem,  KoHeline  Amy 
LewlB,  agaioMt  the  Puget  Sound  Shore 
Itallroad  Company,  to  recover  for  person- 
al injuries  Bustained  by  Elijah  J.  Lewis, 
deceased.  Judgment  for  plaintiffs.  De- 
fendant appeals.     Reversed. 

Il'7//fe  Jf  Munday,  lor  appellant.  Wiley, 
Hale  &  Scott,  for  respondents. 

Stiles,  J.  If  we  adopt  fully  the  posi- 
tion of  the  respondents,  in  stating  the 
law  of  contributory  negligence,  still  it  is 
oat  of  the  question  to  sustain  the  judg- 
ment entered  on  the  verdict  of  the  jury  in 
this  case.  One  of  the  cases  cited  in  sup- 
port of  the  judgment  is  Railway  Co.  v. 
Hill,  117  Ind.  56,  IS  N.  E.  Rep.  461,  and  in 
that  case  is  a  strongly  approved  quota- 
tion from  Beach,  Contrib.  Neg.  §  63,  where 
the  rule  as  to  persons  crosHirig  a  railroad 
track  is  thus  stated:  "When  one  ap- 
proaches a  point  upon  the  highway  where 
a  railway  tracit  is  crossed  upon  the  same 
leyel,  it  is  his  plain  duty  to  proceed  witli 
caution;  and  if  he  attempts  to  cross  the 
trac!{,  either  on  foot  or  in  a  vehicle  of  any 
description,  be  must  exercise  in  so  doing 
what  the  law  regards  as  "  "  *  ordi- 
nary care  under  the  circumstances.  He 
must  assume  that  there  is  danger,  and  act 
with  ordinary  prudence  and  circumspec- 
tion upon  that  assumption.  •  •  •  The 
law  defines  precisely  what  the  terms 'or- 
dinary caro  under  the  circumstances'  shall 
mean  in  these  cases.  In  the  progress  of 
the  law  in  this  behalf  the  question  is  no 
longer,  as  a  rule,  a  question  for  the  jury. 
The  quautum  of  care  is  exactly  prescribed 
as  matter  of  law.  In  uttemptingtocross, 
the  traveler  must  listen  for  signals,  notice 
signs  pat  ap  as  warnings,  and  look  at- 
tentively up  and  down  the  traclc.  A  mul- 
titude of  decisions  of  all  the  courts  enforce 
this  reasonable  role.  *  *  •  If  a  travel- 
er, by  looking,  cuuld  have  seen  an  ap- 
proaching train  in  time  to  escape,  It  nlll 
be  presumed,  in  case  he  is  Injured  by  col- 
lision, either  that  he  did  not  look,  or,  if 
he  did  look,  that  he  did  not  heed  what  he 
saw.    Such  conduct  is  negligence  yjf>r«e." 

The  deceased,  Elijah  J.  Lewis,  had  his 
place  of  business  fronting  upon  Railroad 
street,  in  the  city  of  Seattle.  The  appel- 
lant's track,  coming  from  the  south,  lay 
diagonally  across  Railroad  street,  the 
easterly  side  line  of  which  it  left  at  about 
Washington  street,  and  ran  thence  to  and 
beyond  Yeslcr  avenue,  on  its  private  right 
of  way.  The  streets  and  railroad  tracks 
thereabout  were  all  built  on  piling  over 
the  shoal  waters  of  the  bay.  On  the 
west  side  of  the  track,  between  Washing- 
ton street  and  Yesier  avenue,  the  space  to 
the  dock  line  was  planked  over;  but  on 
the  east  side  and  between  the  rails  there 


was  no  planking  until  a  point  was  reached 
about  100  feet  south  of  Vesler  avenue, 
whence  it  was  planked  north  to  the  ave- 
nue, and  east  several  feet  to  certain  bnild- 
ings.  Where  there  was  no  planking  the 
track  was  8  or  10  feet  above  the  mud  flat 
below  ;  and  over  this  space  the  only  foot- 
way, excepting  that  afforded  by  the  ties, 
was  made  by  laying  down  a  row  of  loose 
boards  on  the  eastern  ends  of  the  ties, 
outside  of  the  rail.  Just  at  the  south  aide 
of  Yesler  avenue  there  was  a  switch  con- 
necting with  the  tracks  of  the  Seattle, 
Lake  Shore  &  Eastern  Railway  further  to 
the  north.  People  were,  with  the  knowl- 
edge of  the  railroad  company,  accns- 
touied  to  make  pretty  much  all  of  the 
planked  spaces  about  there  public  thor- 
oughfares, and  there  is  no  doubt  that  the 
company  was  bound  to  adhere  to  all  tlip 
well-known  rules  requiring  extraordinary 
care  in  the  operation  of  railroad  trains 
through  populous  localities,  and  along 
parts  of  their  own  grounds  which  it  is 
known  that  the  public  is  in  the  habit  of 
treating  as  highways.  On  Sunday,  No- 
vember 3,  1880,  a  clear,  bright  day,  a 
switching  engine  came  from  the  south, 
pushing  several  freight  cars,  the  head  of 
the  engine  being  to  the  north,  and  next 
to  tiie  first  car  ahead  of  it.  The  train 
traversed  the  240 feet  between  Washington 
street  and  Yesler  avenue,  and,  crossing 
theavcnue.set  out  twocarsontho  Seattle, 
Luke  Shore  &  Eastern  track.  To  do  this 
the  engine  had  to  go  quite  to  the  north 
side  of  Yesler  avenue,  which  is  7U  feet  wide. 
Auother  purpose  of  the  switching  was  to 
leave  the  next  two  cars  on  appellant's 
own  track  north  of  theavenne.so  that  the 
train  was  at  once  backed  to  the  switch, 
to  clear  which  it  bad  to  move  sooth 
al>out  230  feet.  In  backing,  at  a  place 
about  170  feet  south  of  the  tail  end  o( 
the  engine  when  it  started,  it  ran  over  de- 
ceased, and  caused  the  injuries  from  which 
he  died.  For  the  purposes  of  this  case.  It 
will  he  conceded  that  no  bell  was  rung  or 
whistle  blown  warning  deceased  that  the 
train  was  about  to  back.  The  usual  tes- 
timony appearH,  viz.,  that  of  the  engineer 
and  fireman,  that  the  bell  was  rung,  and 
that  of  several  other  persons  that  they 
did  not  hear  it. 

The  witnesses  upon  opposite  sides 
totally  disagree  as  to  bow  the  accident 
happened.  Those  for  the  respondents,  if 
there  is  any  difference,  make  a  rather  less 
favorable  case  to  support  the  judgment 
than  the  other  side.  They  say  that,  as 
soon  as  the  train  passed  Washington 
street  going  north,  the  deceased  and  sev- 
eral other  men  started  along  behind  it 
towards  Yesler  avenne,  walking  on  the 
loose  boards  at  the  east  end  of  the  ties; 
and  when  the  engine  started  back  south 
the  other  men,  who  were  abend  of  de- 
ceased, stepped  across  the  track  to  the 
planks  on  the  west,  while  be  kept  on  until 
the  engine  was  so  close  to  bim  that  in  at- 
temijting  to  cross  he  slipped  and  fell,  and 
the  wheels  caught  bim.  It  is  an  undis- 
puted fact,  however,  that  when  the  de- 
ceased fell  he  lay  at  a  point  beyond  the 
end  ot  the  loose  boards,  and  upon  the 
planking  where  it  extended  south  from 
Yesler  avenue;  and  this  either  lends  color 
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to  the  truthfnlneBB  of  appellant's  wit- 
uesaea,  or  It  empbaatzea  the  conduct  of 
the  deceased,  by  showing  that,  even  If  he 
came  Ironi  the  soath,  he  bad  reached  a 
place  before  he  was  struck  where  be  could 
have  saved  himself  by  stepping  to  either 
side  of  the  track  onto  firm  planking,  with- 
out any  necessity  for  Jumping  down  into 
the  mud  or  water  from  tbe  loose  boards. 
This  was  the  case  for  the  reapondeuta,  and 
It  is  aeen  at  once  with  what  a  degree  of 
recklessness  deceased  must  have  acted. 
Suppose  him  to  have  been  completely  jua- 
tifled  In  walking  on  the  looae  boards  in- 
stead of  the  planking,  not  six  feet  away 
from  hla  left  hand  ;  and  let  him  be  either 
close  to  or  at  a  distance  from  the  engine 
when  it  commenced  to  back ;  and  admit 
tbat  no  bell  was  rung  andnolookoutkept, 
— yet  he  was  in  a  place  with  which  he  was 
perfectly  familiar;  he  knew  that  this  was 
a  switching  track  mainly;  that  tbe  train 
was  a  switching  train  ;  tbat  it  was  liable 
to  return  at  any  time,  aa  was  the  more 
evident  from  its  position  with  reference  to 
tliecars;  and  that  tbe  place  be  was  tak- 
ing was,  at  tbe  moment,  a  peculiarly  dan- 
gerous one,  involving  the  necessity  of  bis 
getting  over  to  the  west  side  In  a  hurry, 
or  dropping  into  the  mud  below.  He, 
with  others,  took  all  these  chances ;  yet, 
however  fast  the  train  ran  backward,  at 
least  three  men  who  were  ahead  of  de- 
ceased, and  nearer  to  it  than  he  was,  had 
abundant  time  to  escape  from  precisely 
the  same  position  as  his,  excepting  that 
their'a  was, perhaps, even moredangerous. 
Certainly,  if  there  be  snch  a  thing  as  con- 
tributory negligence  which  is  the  proxi- 
mate cause  of  an  injury,  tbismustbea 
case  of  it ;  for  In  its  facts  it  stands  next  to 
a  voluntary  casting  of  one's  body  beneath 
tbewbeels  ofthetrain.  Noreasonabiecare 
on  the  part  of  the  train  operators  could 
foresee  snch  conduct  on  the  part  of  a 
traveler,  whom  two  ordinary  steps  would 
have  taken  out  of  harm's  way.  We  as- 
auroe  In  this,  of  course,  tbat  deceased  was 
looking  In  front  of  blui.  No  witness  says 
that  he  was  looking  any  other  way ;  and, 
If  he  did  look  forward  he  must  have  seen 
what  tbe  other  men  saw  In  time  to  save 
themselves  with  ease,  viz.,  the  train  back- 
ing down  towards  them  more  or  less 
rapidly.  The  case  was  in  this  condition 
when  the  motion  for  nonsuit  was  made, 
which  should  have  been  granted. 

The  defense  made  a  different  case  in  its 
facts  entirely,  tor  it  was  Just  as  positively 
testified  to  by  disinterested  witnesses  tbat 
deceased  did  not  come  from  tbe  south  at 
all,  but  came  down  Yesler  avenue,  on  his 
way  towards  bis  place  of  business.  They 
say  he  was  on  the  south  side  of  the  ave- 
nue, and  within  a  few  feet  of  tbe  track, 
when  tbe  engine  began  to  back  up,  it 
being  Just  the  width  of  the  avenue  from 
him.  He  turned  to  tbe  southward,  par- 
allel to  the  track,  walked  a  little  way. 
and,  when  the  engine  tender  could  nol: 
have  l)een  more  than  8  or  10  teet  from  him, 
suddenly  undertook  to  step  across  tbe 
track.  .Some  one  saw  hix  danger,  and 
sh<iutcd  to  him  to  go  back,  and  in  turn- 
ing to  do  HO  he  slipped,  and  was  caught 
iiefore  he  could  j;"t  ont  of  the  way.  Thero 
was  a  difffroncc  oi  opluiun  as  to  bow  fast 


tbe  train  was  going  at  tbe  moment  when 
deceased  stepped  onto  the  track,  but  all 
agreed  that  it  moved  less  than  six  feet 
from  the  place  where  he  fell  until  it  came 
to  a  dead  stop.  This  appeared,  also,  by 
the  fact  that  the  man  was  run  over  by 
but  one  wheel  of  the  rear  truck  of  the  ten- 
der, he  being  taken  from  between  the  two 
wheels  after  the  train  stopped.  The  case 
of  the  defense  was  raoi-e  favorable  to  the 
respondents  than  their  own,  because  from 
It  It  would  seem  tbat  deceased  had  his 
back  to  the  train  until  he  turned  to  cross 
the  track.  But  tbat  position  did  not  ab- 
solve him  from  looking  in  the  direction 
whence  he  could  have  seen  tbe  danger  In 
full  time  to  have  avoided  It.  The  facts  of 
this  case  were  closely  like  those  In  Ball- 
road  Co.  V.  Houston,  95  U.  S.  701,  where 
the  court  said  :  "If  the  positions  most  ad- 
vantageous (or  the  plaintiff  be  assumed 
as  correct,  that  the  train  was  moving  at 
an  unusual  rate  of  speod.its  bell  not  rung, 
and  its  whistle  not  sounded,  it  is  still 
difficult  to  see  on  what  ground  the  acci- 
dent can  be  attributed  solely  to  the  negli- 
gence, unskillfulnesR,  or  criminal  intent  of 
the  defendant's  engineer.  Had  the  train 
been  moving  at  an  ordinary  rate  of  speed, 
it  would  have  been  Impossible  for  him  to 
stop  the  engine  when  within  four  feet  of 
tbe  deceased.  The  failure  of  the  engineer 
to  sound  the  whistle  or  ring  the  bell,  it 
such  were  the  fact,  did  not  relieve  the  de- 
ceased from  taking  ordinary  precautions 
for  her  safety.  Negligence  of  the  com- 
pany's employes  in  these  particulars  was 
no  excuse  (or  negligence  on  her  part.  She 
was  bound  to  listen  and  look,  before  at- 
tempting to  cross  the  railroad  track.  In 
order  to  avoid  an  approaching  train,  and 
not  to  walk  carelessly  into  the  place  of 
possible  danger.  Had  she  used  her  senses 
she  could  not  have  failed  both  to  bear 
and  see  the  train  which  was  coming.  If 
she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was 
guilty  of  culpable  negligence,  and  so  far 
contributed  to  her  injuries  as  to  deprive 
her  of  any  right  to  complain  of  others. 
If,  using  them,  she  saw  tbe  train  coming, 
and  yet  undertook  to  cross  the  track,  in- 
stead of  waiting  for  tbe  train  to  pass,  and 
was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon 
tbe  defendant.  No  railroad  company  can 
be  held  for  a  failure  of  experiments  of  that 
kind.  If  one  cbooses  in  such  a  position  to 
take  risks,  he  must  bear  tbe  possible  con- 
sequences of  failure."  Judgment  reversed, 
and  cause  remanded,  with  instructions  to 
sustain  tbe  motion  tor  nonsuit. 

Anders,  C.  J.,  and  Hoyt,  Scott,  and 
Dij.NBAK,  JJ.,  concur. 


Sargent  v.  Kansas  Midland  R.  Co.  et  al. 

(Supreme  Court  cf  Kansas.    May  7, 1893.) 
coxtract — assioxment  op  benefits — rlohts  ot 
Assignee —  C!orpoka.tion3  —  Contracts  of  Di- 
rectors— Validity. 
1.  Where  a  oontraotor  with  a  railroad  com- 
pany is  to  receive  capital  stock  of   the   company 
lor  labor,  services,  and  materials  furnished,  and 
the  failure  to  perform   all   of   the   conditions  01 
the  contract  by  the  conti-actor  renders  it  null  and 
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TOtd,  avch  contractor  cannot  sell  or  transfer  any 
part  of  sach  stock  so  as  to  bind  the  company,  be- 
fore he  has  complied  with  the  terms  aod  conditions 
ot  the  contract  on  his  part. 

2.  Where  a  contractor  under  suoh  a  contract 
becomes  tinancially  embarrassed,  and  is  unable 
to  complete  his  contract,  and  subsequently  en- 
ters into  an  agreement  with  a  construction  com- 
pany to  transfer  to  such  company  all  of  his  con- 
tracts, upon  condition  that  the  company  shall  re- 
ceive all  of  the  stock,  moneys,  and  property 
agreed  to  be  paid  to  the  contractor,  and  such  con- 
struction company  carries  out  and  completes  such 
contract,  It  has  a  prior  right  to  all  of  such  stock, 
moneys,  and  property  as  against  the  contractor, 
or  any  persons  to  whom  the  contractor  has  at- 
tempted to  transfer  any  stock,  when  it  was  not 
earned  or  paid  for. 

8.  The  relation  beween  the  directors  of  a  cor- 
poration and  its  stockholders  is  that  of  trustee 
and  cestui  que  trust.  The  directors  are  persons 
selected  to  manage  the  business  of  the  company 
for  the  benctit  of  the  shareholders.  It  is  an  ofBce 
of  trust,  which,  if  they  uudortnke,  It  is  their 
duty  to  perform  fully  and  entirely.  No  director 
of  a  railroad  company  or  any  other  corporation 
can  use  his  offlcial  position  to  secure  a  personal 
advantage  to  himself.  A  contract  made  by  a 
director,  under  such  circumstances,  is  either 
void,  or  inures  tu  the  beuoAt  of  the  corporation 
of  which  he  is  an  cfficcr. 

4.  If  a  director  of  a  railroad  company  In- 
duces parties  to  deliver  him  an  oi-der  for  stock 
or  other  property  upon  the  ground  that  he  has 
power  or  influence  to  control  the  action  of  his 
company  in  establishing  or  promoting  new  lines 
or  branches,  and  such  director  has  no  such  power 
or  influence,  the  order  is  obtained  by  decoption 
or  fraud,  and  the  contract  therefor  cannot  be  en- 
forced in  equity. 
(SuUubits  by  the  Court) 

Error  from  district  court,  Douglas 
county;  A.  \V.  Bb.vhon,  Judge. 

Action  by  Martin  L.  Sargent  against  the 
Kansas  Midland  Kallruad  Company  and 
otliersto  enlorce  a  claim  for  certain  Htock. 
On  a  Judgment  for  defendants,  plaintiff 
brought  error.  He  subsequently  died, 
and  hi?  administrator,  John  A.  Sargent, 
was  substituted  as  plaintiff.  Judgment 
affirmed. 

L.  B.  \Mieat,  S.  A.  Itlfirfrs,  »'.  P  Don- 
thitt,  and  Jniiies  H'.  Green,  for  plaintiff  in 
error.  .S'.  O.  Thucher  and  .4.  A.  Hard,  for 
defendants  in  error. 

HoHTON.C.  J.  This  action  was  brought 
by  Martin  L.  Sargent,  who  claimed  ho 
was  an  equitable  stockholder  In  the  Kan- 
sas Midland  Railroad  Cuuipany,  subse- 
quently con<ioliilated  with  the  Lawrence 
&  Topeka  Railway  Company,  and  there- 
after known  as  the  "Kansas  City,  Topeka 
&  Western  Railroad  Company,"  npon  the 
following  instrument,  acceptance,  and  ns- 
slgnment:  "Kansas  Midland  Railroad 
Construction  Department.  George  D. 
Chapman,  Contractor  and  General  Man- 
ager. Topeka,  Kansas,  JuI.y  Ist,  1S74. 
Kansas  Midland  Railroad  Company,  H. 
Bartling,  President:  Please  deliver  to  T. 
J.  Peter,  trustee,  1,000  shares  of  the  full- 
paid  stock  of  the  Kansas  Midland  Rail- 
road Company,  and  oblige,  yours,  etc., 
Gruroe;  D.  Chapman.  Accepted:  H. 
B.VHTIJXO.  President.  7—1—74.  July  2, 
1877.  For  value  received,  I  hereby  assign 
to  Martin  L.  Sargent  the  wUbin  certifi- 
cate for  1,000  shares  of  the  Kansas  Mid- 
land Railroad  Company's  capital  stock. 
T.  J.  Pktek,  Trustee."    Trial  before  the 


conrt  without  a  jury,  at  the  Nurember 
term  for  18S6.  After  the  evidence  wassab- 
mittcd  and  the  arguments  of  counsel,  the 
court  took  the  case  under  advisement  un- 
til the  May  term  of  the  court  for  18SS,  and 
on  the  :^3d  day  of  July,  1S88,  stated  in 
writing  its  conclusions  uf  fact  and  of  law. 
After  the  case  was  brought  to  this  court, 
Martin  L.  Sargent  died,  and  on  February 
2, 1892,  the  case  was  revived  in  tbe  name 
of  John  A.  Sargent,  administrator  of  the 
estate  of  Martin  L.  Sargent,  deceased.  It 
appears  that  on  the  2d  day  of  December, 
1868,  the  Lawrence  &  Topeka  Railway 
Company  was  organized  under  the  laws 
of  the  state,  with  a  capital  stock  of  $750.- 
000,  divided  Into  7,500  shares,  of  $100 
each,  for  the  purpose  of  constructing  and 
operating  a  railway  from  Topeka  to  Law- 
rence. On  the  29th  day  of  May,  1871',  the 
Kansas  Midland  Railroad  Cooapany  was 
organized  to  construct  and  operate  a  rail- 
road from  Kansas  City,  Mo.,  throagh  tbe 
counties  of  Wyandotte,  Johnson,  Douglas 
and  Shawnee,  to  Topeka,  in  this  state. 
On  October  31,  1874,  certain  creditors  of 
the  Lawrence  &  Topeka  Railway  Com- 
pany and  the  Kansas  .Midland  Bailroad 
Company  organized,  under  tbe  laws  of 
the  state,  the  Consolidated  Railroail  Con- 
struction Company,  fur  the  purpose  of  pay- 
ing the  debts  of  tbe  Lawrence  &  Topeka 
and  Midland  Coaipanies,  and  of  conatrurt- 
ing  and  completing  a  railroad  from  De 
Soto,  In  this  state,  to  Kansas  Citv,  Mo. 
On  July  13,187.'),  the  Kansas  Midland  Rail- 
road Company  and  the  Lawrence  &  Tope- 
Ka  Railway  Company  were  cnnsolldatpd 
as  the  Kansas  City,  Tupeka  &  Western 
Railroad  Company.  The  stock  which 
Martin  L.  Sargent  claimed  waa  a  part  of 
the  stock  issued  to  the  construction  com- 
pany, which  company  afterwards  trans- 
ferred It  to  F.  H.  Peabody,  trnatee  lor 
certain  parties  who  had  large  interests  in 
the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company.  After  the  Kansas  Mid- 
land and  the  Lawrence  &  Topeka  Com- 
panies were  consolidated  as  the  Kanxas 
City,  Topeka  &  Western  Railroad  Com- 
pany, this  company  Issued  its  stock  to  an 
amonnt  equal  to  the  aggregated  stock  of 
Its  two  constituent  companies.  After- 
wards this  company  purchased  all  tbe 
stock  of  the  construction  company.  In 
1879  the  shares  of  stuck  of  the  Kansas 
City,  Topeka  &  Western  Railroad  Com- 
pany were  exchanged  for  those  of  tbe 
Atchison,  Topeka  A  Santa  Fe  Railroad 
Company,  share  for  share.  Prior  to  tbo 
14th  day  of  July.  1873,  the  Lawrence  &  To- 
peka Railway  Company  entered  into  a 
contract  with  Blush,  Armll  &  Co.  for  tbe 
construction  of  Its  proposed  railway  from 
Topeka  to  Lawrence.  On  the  14th  dav  of 
July,  1S73.  the  Lawrence  &  Topeku  Rail- 
way Company  executed  and  delivered  to 
the  Kansas  Midland  Railroad  Company  a 
deed  to  itb  property,  rights,  and  privileges. 
On  the  same  day  the  Lawrence  &  Topeka 
Railway  Company,  the  Kansas  Midluutl 
Railroad  Company,  and  Blush,  Armil  ft 
Co.  mutually  made,  executed,  and  deliv- 
ered to  each  other  their  certain  agree- 
ment In  writing  of  that  date,  whereby  tbe 
Kansas  Midland  Railroad  Com pany'^  was 
to  construct  the  railroad  from  Topeka  to 
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Lawrence,  before  that  time  contracted  for 
by  Blush,  iVrmil  &  Co.  The  Kansas  Mid- 
land Railroad  Company  a^eed  to  pay  to 
the  Lawrence  &  Topeka  Railway'  Com- 
pany $35,041.72,  and  to  Blush.  Armil  &  Co. 
the  nnpuid  balance  of  the  claims  and  1\enw 
ol  the  latter  for  work  done  and  materlulH 
furnished  for  the  Lawrence  &  Topeka  Rail- 
way Company,  amounting  to  953,000, 
with  IntereHt  at  12  per  cent,  from  July  1, 
1873;  also  to  pay  and  discharge  the  cer- 
tain other  claims  against  the  Lawrence  & 
Topeka  Railway  Company,  its  otticers 
and  directors,  amounting  to  S15,0ir7.-l4,  and 
to  pay  for  right  of  way,  expenses,  etc. 
After  the  esecation  and  delivery  of  the 
deed  and  written  agreement  of  July  14, 
15)73,  the  Lawrence  &  Topeka  Railway 
Company  had  no  property  except  the  pay- 
ments reserved  to  It.  On  the  14th  day  of 
July,  1873,  the  Kansas  Midland  Railroad 
Company  entered  into  an  agreement  in 
writing  with  George  D.  Chapman  to  com- 
plete the  railway  between  the  cities  of 
Lawrence  and  Topeka,  so  partially  con- 
structed by  Blnsh,  Armll  &  Co.,  for  the 
Lawrence  &  Topeka  Railway  Company, 
but  conveyed  to  the  Kansas  Midianrl  Rail- 
road Company.  Under  this  contract, 
Chapman  was  to  fuily  complete  and  put 
in  running  order  a  railroad  between  To- 
peka and  Lawrence,  and,  by  a  subsequent 
modlflcation  of  the  contract,  the  cars  were 
to  run  regularly  thereon  by  the  1st  day  of 
June,  1874;  and  when  Chapman  had  fully 
performed  all  of  the  conditions  of  the  con- 
tract upon  his  part,  which  said  contract 
also  inrladed  certain  matters  and  things 
embraced  In  the  tripartite  contract  of  the 
same  date  between  the  Lawrence  &  Toj^e- 
ka  Railway  Company,  tlie  Kansas  Mid- 
land Railroad  Company,  and  Blush,  Armil 
(k  Co.,  he  was  to  receive  in  part  pay  9,780 
shares  of  the  capital  stock  ot  the  Kansas 
Midland  Railroad  Company.  On  the  29th 
day  of  May,  1S74,  Chapman  bad  the  rail- 
road of  the  Kansas  Midland  Company 
constrncted  from  tbn  city  of  Topeka  to  a 
point  within  the  city  of  Lawrence,  and 
the  cars  running  thereon  regularly  from 
Junalst.  At  a  point  about  500  feet  east 
of  the  west  limits  ol  Lawrence  the  build- 
ing of  the  road  was  delayed  by  an  injunc- 
tion obtained  by  a  landowner, so  that  the 
road  was  not  completed  to  the  depot  ot 
the  Pleasant  Hill  road  until  Jnne  18, 1874, 
a  distance  of  about  one  mile  from  the 
point  above  named.  The  railroad  had  no 
depot  of  its  own  at  Lawrence  or  Topeka, 
nor  at  any  other  point  on  its  line.  It 
used,  however,  the  Atchison,  Topeka  & 
Kanta  Fe  depot  at  Topeka,  and  the  depot 
of  the  Pleasant  Hill  road  at  Lawrence, 
after  June  IStli,  under  lease  with  the  re- 
spective companies  owning  them.  The 
length  of  the  line  between  the  depots 
named  was  20.6  miles.  Chapman  was  a 
Tnember  of  the  executive  committee  of  the 
Kansas  Midland  Railroad  Company  from 
the  29th  day  of  May,  1874,  until  the  7th  of 
November.  1874;  and,  soon  after  the  cars 
were  running  on  the  road  from  Topeka  to 
Lawrence,  he  was  made  the  general  man- 
ager of  the  Kansas  Midland  Railroad 
Company.  On  Oct«)ber.  1874,  Chapman 
was  heavily  Indebted,  not  only  on  the  ob- 
ligations assumed   in   the  agreement    of 


July  14, 1S78,  but  to  various  persons  and 
corporations.  He  was  flnancially  embar- 
rassed, and  unable  to  complete  his  con- 
tract. 

It  appears  that  "trustee"  after  Peter's 
name  in  the  order  sued  on  was  written  by 
him  for  the  reason  that  Martin  Ij.  Sar- 
gent, then  the  general  freight  agent  of  the 
Atchison,  Topeka  &.  Santa  Fu  Railroad 
Company,  was  jointly  interested  with 
him.  ^Vhen  this  action  was  brought,  Mar- 
tin L.  Sargent  owned  three  fifths  of  the 
alleged  cause  of  action,  and  Peter  two 
flftbs.  The  trial  court  specially  found  that 
Chapman  failed  to  carry  out  or  perform 
the  conditions  of  bis  contract  of  July  14, 
1873,  with  the  Kansas  Midland  Railroad 
Company.  Upon  all  of  theflndlngs  of  fact, 
the  trial  court  made  the  following  concln- 
sioDs  of  law:  "That  Chapman  was  not, 
on  July  1,  1874,  or  afterwards,  the  owner 
of  9,730  shares  of  the  full-paid  stock  of  the 
Kansas  Midland  Railroad  Company,  a 
part  whereof  were  included  in  the  order 
sued  on;  that  Mr.  Bartling,  as  president 
of  the  company,  had  no  authority  to  ac- 
cept the  order,  and  his  indorsement  there- 
on did  not  blndthecoropany  ;  that  neither 
Martin  L.  Sargent  nor  his  assignor,  T.  J. 
Peter,  ever  became  the  equitable  owner  of 
the  1,000  shares  so  attempted  to  be  trana- 
ferred."  Subsequently  judgment  was  ren- 
dered for  the  defendants  for  costs. 

We  think  the  conclusions  of  law  of  the 
trial  court  must  be  sustained.  Chapman 
was  not  entitled  to  any  stock  of  the  Kan- 
sas Midland  Company,  excepting  under 
the  provisions  of  the  contracts  to  which 
be  was  a  party.  The  contract  of  the  14th 
of  July,  1873,  provided  that,  "in  case  of  a 
failure  on  the  part  of  Chapman  to  do  and 
perform  the  several  matters  and  things, 
or  any  of  them,  by  him  agreed  to  be  done 
In  this  agret-ment,  and  at  the  time  ortimes 
hereinafter  specified,  then,  and  in  that 
case,  this  agreement  shall  be  and  become 
null  and  void  and  of  no  effect,  and  the 
said  parties  shall  be  and  remain  as  to  all 
matters  herein  mentioned  the  same  as  it 
this  agreement  hnd  never  been  made,  and 
the  said  party  ot  the  second  part  hereby 
releases  the  said  party  of  the  first  part 
from  any  claims  for  damages  by  reason  of 
the  same."  This  contract  was  further 
hedged  about  by  the  tripartite  contract 
ot  the  same  date,  which  contained  this 
provision  :  "The Kansas  .Midland  Railroad 
Company  further  agrees  that  no  more 
than  the  sum  of  $5,000  oi  its  capital  stock, 
and  no  more  than  the  sum  of  $450,000  of 
the  first  mortgage  bonds  of  said  company, 
shall  be  issued  by  said  company  until  all 
and  singular  the  obligations  of  this  agree- 
ment on  tlie  part  of  said  parties  of  the 
second  part  are  fully  fulfilled,  carried  out, 
and  discharged."  The  contract  of  July 
14, 1873,  was  attempted  to  be  modified  on 
March  6, 1874,  but  neither  the  f^awrence  & 
Topeka  Railway  Company  nor  Blush, 
Armil  &  Co..  parties  to  the  tripartite  con- 
tract, signed  or  agreed  to  this  modifica- 
tion. That  modification  contained  this 
provision:  "In  case  Chapman  shall  fail 
to  carry  out  and  complete  his  contract, 
according  to  the  terms  and  eflects  thereof, 
In  all  res])ects  and  as  herein  modified,  or- 
if  the  said  Chapman  shall  fail  to  have  said. 


Digitized  by 


Lnoogle 


1066 


PACIFIC  BEfOBT£B,yoL.29L 


(Ean. 


railroad  completed  and  tbe  cars  running 
thereon  on  or  before  tbe  let  day  of  June, 
1874,  ttaen.and  in  that  caae,  this  agreement 
Hhall  be  null  and  void  and  of  no  effect. " 
It  l8  clear  that  Chapman  did  not  perform 
all  of  the  obllgatioDB  he  assumed  under 
tbe  contract  of  July  14,  1873,  even  aa  mod< 
ifled.  He  neither  paid  the  debts  of  the 
Lawrence  &  Topelca  Company,  nor  Blush, 
Armil  &  Co.,  nor  for  the  right  of  way.  If 
Chapman  had  no  legal  or  equitable  right 
to  any  of  the  stock  of  the  Kansas  Midland 
Company  on  July  1,  1874,  he  could  not 
transfer  to  Peter,  or  any  one  else,  any 
stock  in  that  company.  His  attempt  so 
to  do  would  notavall  anything.  At  most, 
the  action  of  Bartling,  the  president  of 
the  Kansas  Midland  Company,  in  accept- 
ing or  indorsing  the  order  of  Chapman, 
would  be  only  notice  to  the  company  of 
the  claim  of  Peter,  bat  would  not  be  con- 
clusive  or  binding.  Under  the  modifica- 
tions of  the  contract  of  July  14,1873,  Chap- 
roan  might  perhaps  have  been  entitled  to 
the  stock  in  the  Midland  Company,  but 
those  modifications  were  not  signed  by 
all  the  parties  to  the  tripartite  contract; 
and,  as  that  contract  was  a  part  of  the 
original  contract,  any  mudiflcatlon  of  the 
original  contract,  changing  In  any  way 
the  terms  of  the  original  or  tripartite  con- 
tract, would  not,  in  tbe  absence  of  the  sig- 
natures of  all  the  parties,  be  valid. 

We  specially  refer  to  the  clause  of  tbe 
tripartite  contract  limiting  the  issuing  of 
stock  to  tbe  amount  of  $5,000  only,  be- 
cause, at  thedate  of  the  order  sued  on,  the 
Kansas  Midland  Company  bad  Issued  1,600 
shares  of  its  stock  to  the  city  of  Topeka, 
61  shares  to  sundry  individuals,  and  2,400 
shares  In  trust  as  otherwise  provided. 
Therefore  at  the  date  of  the  order  the 
Kansas  Midland  Company  bad  issued 
more  stock  than  the  tripartite  contract 
permitted.  Thisclause  referred  to  is  found 
in  the  contract  attached  to  and  made  a 
part  of  the  amended  and  supplemental  pe- 
tition filed  February  12,  1883.  The  con- 
tract as  therein  recited  is  admitted  by  the 
answer.  The  provisions  of  tbe  contract 
therefore  are  not  only  admitted,  but  can- 
not be  contradicted.  The  trial  court  In  its 
findings  of  fact  refers  to  this  contract,  and 
makes  it  a  part  thereof.  The  proceedings 
to  reverse  the  Judgment  of  tbe  trial  court 
come  here  by  a  case  made.  Not  only  are 
we  bound  by  the  allegations  of  the  peti- 
tion, which  are  admitted  by  tbe  answer, 
bat,  even  if  these  allegations  are  iucurrect- 
ly  copied,  tbe  case  made  cannot  now  be 
amended  or  changed.  We  must  assume 
that  the  pleadings  as  preserved  In  the  case 
made  are  correctly  recited.  Dowell  v. 
Williams,  88  Kan.  819,  6  Pac.  Rep.  600; 
Suavely  v.  Buggy  Co.,  36  Kan.  106,  12  Pac. 
Bep.  622;  Lewis  v.  Llnscott,  87  Kan.  378, 
16  Pac.  Rep.  158;  Graham  v.  Shaw,  88 
Kan.  734,  17  Pac.  Bep.  332;  Hill  v.  Bank, 
42  Kan.  364,  22  Pac.  Rep.  824. 

We  make  these  comments  concerning 
tbe  $6,000  limitation  because  In  the  briefs 
and  In  some  portions  of  the  evidence  of- 
fered $600,000  of  capital  stock  is  mentioned 
in  tbe  place  of  $5,000.  But  In  view  of  the 
findings  of  tbe  trial  court,  even  if  $500,000  of 
capital  atock  were  permitted  to  be  issued, 
It  all  tb*  eontracta  had  been  complied  witli 


by  Chapman,  we  do  not  tblnk  the  iadg- 
ment  can  be  reversed.  The  reasons  for 
this  are  manifold;  sufllclent  are  stated 
herein ;  others  might  be  mentioned.  After 
Chapman  became  financially  embarrassed, 
and  failed  to  perform  tbe  contract  of  Jnly 
14,  1873,  the  consolidated  railroad  eon- 
strnctlon  company  was  organised  (as  be- 
fore stated)  in  October,  1874,  by  the  cred- 
itors of  the  Kansas  Midland  and  tbe  Law- 
rence A  Topeka  companies  to  pay  tbe 
debts  of  those  companies,  and  comrtract 
the  railroad  which  Chapman  bad  com- 
menced from  De  Soto  to  Kansas  City. 
This  company,  on  November  7, 1874,  entered 
Into  a  written  contract  with  the  Kansas 
Midland  Bullroad  Company  to  carry  out 
the  purposes  of  its  organisation.  If  it 
performed  the  conditions  of  that  contract. 
It  was  to  have  "all  of  the  stock  of  the 
Kansas  Midland  Company,  all  the  bonds 
issued,  or  to  be  Issued,  by  the  company, 
and  all  the  property  and  assets  of  tbe 
company  In  Its  possession  or  thereafter  to 
be  possessed  by  It."  Afterwards  tbe 
stockholders  of  the  Kansas  Midland  Bail- 
road  Company  adopted  tbe  following 
resolution:  "That  all  the  capital  stock 
of  the  company,  excepting  that  issued  to 
the  city  of  Topeka,  In  payment  of  Its  snb- 
Bcription,  and  one  share  each  issued  to  tbe 
directors,  be,  and  the  same  is  hereby, 
turned  over  to  the  trustees  of  the  Consoli- 
dated Bailroad  Construction  Company,  to 
be  disposed  of  according  to  the  terms  of 
the  agreement  between  tbe  Kansas  Mid- 
land Bailroad  Company  and  said  com- 
pany." Before  this  time,  at  a  special 
meeting  of  the  board  of  directors  of  the 
Kansas  Midland  Company,  It  was  unan- 
imously resolved  that  the  contract  of  July 
14, 1873,  with  Chapman,  to  construct  tbe 
Kansas  Midland  Bailroad,  be  annulled, on 
tbe  ground  that  he  had  failed  to  carry 
out  the  stipulations  of  the  same.  Notice 
of  this  resolution  was  directed  to  be  served 
on  Chapman.  It  is  not  necessary  to  de- 
cide whether  this  special  meeting  was 
properly  called.  We  only  refer  to  It  to 
show  the  claim  of  the  Midland  Company 
that  the  contract  of  Chapman  had  not 
been  complied  with. 

It  is  urged,  however,  that  as  the  Con- 
solidated Railroad  Constrnction  Com- 
pany, on  the  2d  of  January,  1875,  entered 
Into  a  contract  with  Chapman  for  an  as- 
signment and  transfer  of  his  contracts 
with  tbe  Lawrence  &  Topeka  Railway 
Company  and  the  Kansas  Midland  Rail- 
road Company,  for  which  $5,000  was  paid, 
and  also  agreed  to  perform  the  conditions 
therein  mentioned,  and  as  tbe  construc- 
tion company  completed  tbe  railroad  com- 
menced by  Chapman,  and  paid  or  dis- 
charged all  obligations  assumed  by  bim  in 
tbe  contracts,  there  was  no  forfeiture  of 
the  Chapman  con  tracts,  and  therefore  that 
the  stock  sued  tor  was  earned.  If  not  by 
Cbapman,  by  his  assign  or  successor.  But 
the  contract  between  Chapman  and  the 
construction  company  contained  this 
clause:  "And  the  said  party  of  tbe  first 
part  [George  D.  Chapman]  covenants  and 
agrees  to  and  with  tbe  said  party  of  the 
second  part  that  he  has  not,  either  as  con- 
tractor or  general  manager  of  tbe  Kansas 
Midland  Bailroad  Company,  contracted 
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or  inearrdcl  atty  debts  or  liabilities  In  tb« 
carrjlDg  out  ot  taia  said  contract  berein 
mentioned,  or  In  the  constructinn  or  mau- 
agement  of  the  salrl  railroad,  and  tor 
whlcb  the  said  railroad  company  is  or  can 
be  held  liable,  other  and  except  ench  as 
are  now  noted  In  and  standing  upon  the 
boolsB  o{  the  Kansas  Midland  Tlailroad 
Company."  The  books  ol  the  Kansas 
Midland  Company  did  not  show  the  order 
to  Peter,  or  that  Chapman  or  Peter  were 
entltlad  to  1,000  shares  of  stock.  At  tbe 
date  of  the  order  sued  on  the  Kansas  Mid- 
land fiallroad  Company  had  Issued  4,0C1 
of  Its  shares. 

While  thi:ee  or  four  of  the  stockholders 
of  the  construction  company  were  in- 
formed of  the  existence  of  the  order  of 
Chapman  to  Peter  of  J  uly  1, 1874,  they 
must  also  have  known  that  at  the  date  ot 
the  order  Chapman  bad  earned  no  stock, 
and  was  not  entitled  to  any  stock.  No 
notice  of  the  order  was  given  to  the  cor- 
poration, or  to  the  persona  named  as  ufS- 
cers  of  the  corporation.  "When  the  con- 
struction company  entered  Into  the  con- 
tract of  January  2,  1875,  Chapman  was 
not  entitled  to  the  stock,  nor  was  Peter 
entitled  to  the  stock,  because  of  the  non- 
performance of  the  conditions  of  the  con- 
tracts ot  Chapman.  On  the  same  day 
that  the  construction  company  obtained 
an  assignment  and  transfer  from  Chap- 
man of  all  contracts  held  by  him  with  the 
Lawrence  &  TopeKa  and  Kansas  Midland 
Companies  It  also  obtained  from  H.  Bart- 
ling,  the  president  of  tlie  Kansas  Midland 
Company,  by  assignment  in  writing,  his 
right,  title, and  interest  in  the  variouscon- 
tracts  between  Chapman  and  the  railroad 
companies.  It  Is  possible  that  the  con- 
struction company  obtained  the  assign- 
ment and  transfer  of  tbe  contracts  from 
Chapman  and  Bnrtling  to  purchase  peace, 
or  to  relieve  itseltfromall  complicatlonsln 
performing  its  contract  of  November  7, 
1874,  with  the  Kansas  Midland  Railroad 
Company.  It  Is,  under  the  facts  disclosed, 
diiflcalt  to  decide. 

Chapman  expended  f  8.000  a  mile  upon 
the  road  from  Topeka  to  Lawrence.  Its 
cost  to  him  on  .May  29, 1874,  when  be  quit 
work,  was  about  $212,800.  He  received 
from  Topeka  bonds  at  so  cents  on  tbe  dol- 
lar, $128,000;  from  $450,000  mortgage 
bonds,  at  70  cents,  price  fixed  in  contract 
of  February  28,1874,  $204,800, -total, $.332.- 
800.  In  addition,  be  was  to  have  9,730 
shares  of  tbe  capital  stock  of  the  Midland 
Company,  although  the  city  of  Topeka 
was  thereby  to  be  deprived  of  Its  1,000 
shares  of  stock  paid  for  with  $160,000  of 
city  bonds.  The  Atchison  Company  ex- 
pended on  the  line  from  Topeka  to  Kansas 
City  aboat$16,000  to $20,000 per  mile  in  put- 
ting it  into  suitable  repair  and  condition 
for  business.  This  sbows  better  than  any- 
thing else  tbe  manner  in  which  the  road 
was  constructed  by  Chapman  from  Topeka 
to  Lawrence.  In  view  of  the  conduct  of 
Bartllng  and  Chapman,  and  the  sale  of 
Bartling's  interest  in  the  Chapman  con- 
tracts. It  Is  very  probable  that  Bartllng 
and  Chapman  bad  a  secret  arrangement 
or  understanding  whereby  Bartllng,  tbe 
president  of  the  Midland  Company,  had 
^nxne  interest  in  tbese  contracts.    There- 


fore very  mncta  mlKbt  b«  said,  If  It  wen 
necessary,  in  condemnation  of  tbe  con- 
tracts which  Chapman  had  obtained. 
Jackson  v.  Traer,  64  Iowa,  469.  20  N.  W. 
Rep.  764;  Green's  Brlce,  Ultra  Vires,  143; 
Port  V.  Russell,  36  Tnd.  64;  Mor.  Corp.  (2d 
Ed.HS  617-520;  Wnrdell  v.  Railroad  Co., 
103  U.  S-  657;  Railroad  Co.  ▼.  Kelly,  77  111. 
436;  Ryan  v.  Railroad  Co.,  31  Kan.  865; 
Bank  v.  Wulfekuhler,  19  Kan.  60. 

It  does  not  benefit  tbe  plaintiff  to  nrge. 
In  defense  of  the  Chapman  contracts  and 
the  conduct  of  Bartllng,  that  the  con- 
tracts of  the  construction  company  with 
the  railroad  companies  are  also  subject  to 
censiii-e.  This  is  an  action  asking  for  the 
specific  performance  of  a  contract.  The 
appeal  for  relief  is  to  tbe  equitable  Juris- 
diction of  tbe  court,  and  proof  that  tiie 
defendants,  or  their  grantors,  have  un- 
clean hands  will  not  cleanse  those  of  a 
plaintiff,  BO  as  to  compel  the  enforcement 
of  a  claim,  based  upon  transactions  which 
the  court  cannot  approve.  If  ail  the  par- 
ties to  a  transaction  are  unclean,  a  court 
of  equity  will  give  relief  to  none.  But  it 
is  immaterial,  under  all  the  findings, 
whetiier  tbe  construction  company  com- 
pleted Its  railroad,  and  paid  tbe  obliga- 
tions which  Chapman  had  assumed,  on 
account  of  its  contract  witb  the  Kansas 
Midland  Company  of  November  7, 18S4,  or 
the  contract  with  Chapman  of  January  2, 
1875.  The  rule  would  be  otherwise  If,  at 
the  date  of  the  order  from  Chapman  to 
Peter,  Chapman  was  then  entitled  to  the 
stock.  The  construction  company  paid 
the  debts  of  the  Lawrence  &  Topeka  and 
tbe  Kansas  Midland  Companies,  and  un- 
der both  of  the  contracts  with  the  Kansas 
Midland  Company  and  Chapman  it  wasen- 
titled  to  tbe  stock  not  actually  issued. 
Chapman  did  not  earn  the  stock  accord- 
ing to  his  contracts.  Tbe  construction 
company  obtained  the  stock  by  doing  and 
performing  certain  things,  and,  before  it 
agreed  to  do  and  perform  these  things. 
Chapman  expressly  stipulated  that  he  had 
not  contracted  or  incurred  any  debts  or 
liabilities  excepting  those  found  upon  the 
books  of  tbe  Midland  Company.  What 
was  subsequently  earned  by  tbe  construc- 
tion company,  whether  it  was  stock, 
money,  or  property,  ought  not,  in  fair- 
ness, to  go  to  the  benefit  of  Chapman  or 
Bartllng,  or  Peter,  or  his  assignee.  Even 
if  plaintiff  below  moy  make  an  equitable 
claim  to  any  stock  on  account  of  tbe  com- 
pletion of  the  contracts  of  Chapman  by 
tbe  construction  company,  a  formidable 
obstacle,  however,  forbids  its  enforcement, 
in  an  action  of  this  kind. 

Cpon  the  trial,  L.  K.  Thacher,  of  Kan- 
sas City,  Mo.,  who  was  president  of  both 
ot  the  railroad  companies  organized  for 
the  purpose  of  constructing  a  railroad 
from  Kansas  City,  Mo.,  to  De  Soto,  in  this 
state,  and  who  wa«  also  one  of  the  trus- 
tees having  charge  ol  $100,000  of  bonds  ot 
Kaw  township,  ir.  jarkson  county.  Mo., 
voted  to  secure  the  Atchison  Railroad 
Company,  testified:  "Kaw  townsliip.  In 
Jackson  county.  Mo.,  proposed  to  vote 
bonds  tor  the  purpose  of  building  a  rail- 
road to  make  a  connection  witb  the 
Atchison,  Topeka  &  Hanta  Fe  Railroad, 
and    according    to   our   laws  the  boudi* 
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could  not  be  voted  to  a  corporation  oat- 
side  ol  the  state;  bence  It  became  neces- 
sary to  organise  a  company  to  build  the 
line  from  Kansas  City  to  the  state  line, 
and  the  bonds  were  voted  to  that  cor- 
poration :  and  then,  to  procure  the  line  to 
De  Soto  from  the  state  line,  the  utber  cor- 
poration was  nrKanlzed.  The  vote,  I 
think,  was  in  1872  or  1873.  Question. 
What  was  the  amoant  voted?  Answer. 
$100,000.  »  •  •  All  my  conversation  and 
Intercourse  with  Mr.  Peter  was  with  him 
as  representing  the  Atchison,  Topeica  & 
Santa  Fe  Ball  road  Company.  It  was  not 
my  first  acquaintance  with  him.  He 
knew,  of  course,  as  I  had  frequently  stated 
it  to  him,  that  our  people  would  not  be 
satisfied  with  any  arraDfiement  that 
didn't  result  in  bringing  tlie  Atchison  into 
Kansas  City,  and  we  did  not  dare  to  de- 
liver the  bonds  to  any  company  that 
didn't  secure  us  that  connection  with  the 
Atchison.  We  were  afraid  that,  II  we 
gave  the  contract  to  the  Carbundale 
people,  we  would  be  sold  out  to  the  Uuion 
Pacific  or  the  Kansas  Pacific.  I  naturally 
felt  somewhat  anxious  about  the  luatter, 
because  I  knew  that  If  we  failed  to  get  the 
connection  with  the  Atchison,  and  fell 
Into  the  hands  of  the  Kansas  Paciflc,  our 
people  would  hold  us  responsible  for  it. 
That  was  why  we  sought  Mr.  Peter  and 
the  other  gentlemen  of  the  Atchison 
Company.  Q.  Did  anybody  suggest  to 
you  to  go  and  see  him  ?  A.  If  anybody 
did,  it  was  Mr.  Chapman.  Q.  Woald  you 
have  sought  Mr.  Peter,  and  bad  Inter- 
views with  him  upon  the  subject,  if  you 
had  not  understood  biui  to  be  an  officer 
and  representative  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company? 
A.  I  should  not.  Q.  Did  yon  know  at 
that  time  that  Mr.  Peter  was  an  officer  of 
the  Atchison,  Tupeka  &  Santa  Fe  Com- 
pany? A.  1  think  he  was  an  officer." 
George  D.  Chapman,  among  other  things, 
testified  that,  "after  the  completion  of  the 
Kansas  Midland  Railroad  from  Topeka 
to  Lawrence,  I  found  that  the  Atchison 
road  was  not  inclined  to  co-operate  In 
any  way  with  the  road,  and  as  I  had  been 
led  to  suppose  it  would,  from  statements 
made  to  me  by  C.  K.  Uolliday,  who  was 
a  director  in  the  Atchison,  as  well  as  a 
director  in  the  Kansas  Midland  road. 
According  to  my  best  recollection,  I  was 
then  the  general  manager  of  the  Kansas 
Midland  Company,  and  T.  .T.  Peter  was  a 
director  In  the  Atchison  Company.  I  also 
understood  that  Peter  was  the  confiden- 
tial agent  of  the  Atchison  Company  In  the 
purchase  of  mineral  lands:  in  the  investi- 
gation of  the  advisability  of  building 
branch  lines;  In  the  acquirement  of  rights 
of  way  for  any  estenslons  anticipated; 
and,  while  I  bad  understood  he  had  re- 
signed as  general  manager  of  construc- 
tion, I  had  been  led  to  believe,  by  conver- 
sation with  D.  L.  Lakin  and  C.  K.  Holll- 
day,  that  he  was  really  the  confidential 
•agent  for  the  Atchison  Company.  He  held 
a  very  large  stock  Interest  In  thecompany 
and  a  large  landed  interest  along  Its  line. 
•  •  •  I  found  upon  investigation  that 
there  had  been  voted  by  Kaw  township, 
in  Mli^suuri,  f  100,000  of  bonds  In  aid  of  the 
toDstructlon  of  a  line  ol  roud  trum  De 


Soto  to  K.insaa  City,  and  that  these 
bonds  had  been  placed  in  the  hands  ol 
Major  Tbacber  and  Mr.  Hunt  as  trustees. 
I  opened  negotiations  with  these  gentle- 
men, endeavoring  to  g^t  them  to  agree 
that  they  would  turn  over  these  bonds  to 
me  on  the  completion  of  such  a  road. 
They  refused,  on  the  ground  that  they 
were  holding  the  bonds  lor  the  purpose, 
through  the  medium  thereof,  to  get  the 
Atchison  road  to  build  Into  Kansas  City, 
and  they  would  not  give  up  sucb  bonds 
antll  they  made  such  arrangement.  I 
then  went  to  Mr.  HoIIIday,  and  en- 
deavored to  get  him  to  assist  me  in  indu- 
cing the  gentlemen  in  Kansas  City  to  turn 
the  bonds  over  to  me,  and  to  go  down 
there  and  satisfy  them  that  If  this  road 
was  completed  it  really  meant  the  build- 
ing ol  the  Atchison  road,  and  that  by  aid- 
ing in  building  the  roud  they  would  ac- 
quire what  they  wanted.  Mr.  Holiiday 
stated  that  he  had  no  influence  with  these 
gentlemen,  and  that  the  best  man  to  bring 
about  such  an  arrangement  was  Mr. 
Peter.  I  then  requested  Mr.  Peter  to  go, 
or  requested,  I  think,  Mr.  Holiiday  to  use 
his  Influence  with  Mr.  Peter  to  get  bim  to 
go.  Mr.  Peter  said  he  would  go  there 
and  explain  to  them  what  I  was  en- 
deavoring to  carry  out,  and  give  them  bis 
views  In  regard  to  the  ultimate  outcome, 
and  the  position  ol  the  Atchison,  To- 
peka &  Santa  Fe  road  in  the  matter,  II 
I  would  give  him  1,000  shares  of  stock.  I 
agreed  to  this,  and  told  him  I  would  give 
him  the  stock  when  I  got  the  bonds.  He 
wanted  some  evidence  of  my  being  willing 
tu  carry  out  this  arrangement,  and  asked 
me  to  give  hira  an  order  for  the  stock, 
which  I  did.  I  never  got  the  bonds.  In 
my  transfer  of  my  Interest  to  the  con- 
solidated construction  company  1  mado 
no  reservation  of  this  order,  because  ItK 
consideration  was  never  received  by  me. 
Mr.  Peter,  as  an  officer  of  the  Atchison 
Company,  had,  of  course,  influence  with 
the  Kansas  City  people,  and  it  was  be- 
cause both  he  and  Holiiday  were  such  offi- 
cers that  I  talked  with  them." 

Upon  the  foregoing  and  other  evidence, 
the  trial  court  lound  that  at  the  time 
Peter  obtained  the  order  sued  on  he  was 
a  stockholder  and  director  of  the.\cchisoD 
Railroad  Company,  and  had  so  been  from 
1868,  and  had  been  general  manager  up  to 
April,  1873.  At  this  time  the  Atchison 
Company  had  no  connection  with  Kansas 
City  by  any  railroad  of  Its  own,  but  was 
seeking  sucb  connection,  and  it  was  the 
desire  of  Chapman  to  persuade  the  Atch- 
ison Company  to  use  the  Kansas  Mid- 
land road  In  making  such  connection. 
Chapman  was  also  building  the  link  in 
the  Kansas  City  connection  between  Kan- 
sas City  and  De  Soto  Junction,  on  the 
Pleasant  Hill  road,  and  from  tliat  Junc- 
tion the  Pleasant  Hill  road  extended 
westwardly  to  Lawrence.  Kaw  town- 
ship, In  Jackson  county.  Mo.,  (which  in- 
cluded Kansas  City,)  had  voted  9100,000 
bonds  to  a  local  company  to  secure  the 
Atchison  conuectlon  at  Kansas  City,  and 
the  parties  holding  these  bonds  in  trust 
would  not  permit  them  to  go  in  any  other 
direction,  nor  to  any  company  that  did 
not  have  the  approval  ol  the  Atchlaoa 
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company.  Chapman  was  dealroaB  ot  pro- 
curluK  these  bondfi,  and  made  several 
overtures  to  the  Kaiisas  City  trustees 
boldlDif  them.  Lenrnlnt;,  however,  tbat 
the  trustees  holdins  these  bonds  were 
willlni;  to  accept  the  statements  of  Peter, 
as  to  the  Intentions  and  purposes  of  the 
Atchison  company,  and  understanding 
tbat  Peter  was  the  roanaKlng  agent  ot 
thatcompany.and  influential  In  determin- 
ing its  pulley,  he  proposed  to  Peter  to  go 
to  Kansas  City  and  procure  the  trustees  to 
turn  over  the  bonds  to  the  Kansas  Mid- 
land company,  of  which  be  (Chapman) 
was  the  general  manager.  The  trustees 
also  understood  that  Peter  was  a  director 
and  agent  ot  the  Atchison  company,  and 
authorized'  tn  speak  tor  it,  and  were  will. 
Ing  to  act  upon  his  representations  as  to 
wnat  that  company  proposed  to  do  in 
the  premises.  Thereupon  Chapman  ap- 
plied to  Peter  to  assist  him  in  sucb  nego- 
tiations, and  to  make  such  representa- 
tions of  the  purpose  ot  the  Atchison  Com- 
pany, with  respect  to  a  conupctlon  with 
Kansas  City,  as  would  satisfy  the  trustees, 
and  induce  tbem  to  turn  over  the  bonds 
to  Chapman.  Peter  consented  to  do  this, 
on  condition  tbat  (chapman  would  give 
him  1,000  shares  of  stock  in  the  Kansas 
Midland  Company,  and  to  this  Cbapman 
agreed.  Before  proceeding  to  Kansas  City, 
however,  to  enter  upon  tbe  negotiations, 
Peter  applied  to  Bartling,  the  president, 
to  know  whether  he  would  accept  tbe 
order  and  issue  the  stock,  and  Bartling 
promised  to  Issue  the  stock,  "if  he,  Peter, 
could  do  tor  Chapman  what  he  had  prom- 
ised. "  Peter  then  went  to  Kansas  City, 
and  made  such  representations  to  tbe 
trnstees  holding  the  bonds  as  satisfied 
tbem  tbat  the  Atchison  Company  would 
adopt  the  Kansas  Midland  Railroad  as  a 
part  ot  its  line  in  case  it  should  be  com- 
pleted as  contemplated.  The  trustees  un- 
derstood and  believed  at  tbe  time,  and 
Peter  Intended  they  should  understand 
and  believe,  that  ho  was  speaking  as  the 
representative  ot  tbe  Atchison  Company, 
and  they  were  thus  induced  to  consent 
and  agree  to  the  contract.  The  Kaw 
township  bonds  had  been  voted  to  a  local 
Missouri  corporation  called  the  "Kansas 
City,  Lawrence  &  Topeka  Railway  Com- 
pany," which  was  under  tbe  control  of 
the  same  trustees  who  controlled  tbe 
bonds:  and  thereupon  the  Kansas  City, 
Lawrence  &  Topeka  Railway  Company, 
HO  induced  by  Peter,  entered  Into  a  con- 
tract with  the  Kansas  Midland  Company 
to  construct  the  entire  line  between  I)e 
Soto  Junction  and  Kansas  City,  Mo.,  in 
consideration  of  the  Kaw  township  bonds 
and  certain  stock  ot  the  local  company. 
This  contract  was  dated  June  11, 1874,  is 
signed  by  George  U.  Chapman,  general 
manager  for  tbe  Kansas  Midland  Com- 
pany, and  by  the  proper  officers  ot  the 
other  company.  By  its  terms  the  road 
was  to  be  completed  October  1, 1874,  and 
tbe  bonds  were  not  to  be  delivered  until 
tbe  road  was  so  completed  and  cars  run- 
ning thereon.  Upon  tbe  execution  and 
delivery  ot  this  contract.  Chapman,  in 
consideration  ot  Peter's  services  In  tbe 
negotiations  as  above  stated,  executed 
and  delivered  the  order  for  1,000  shares  of 


Kansas  Midland  stock,  and  there  was  no 
other  consideration  for  this  order.  Upon 
tbe  findings  ot  the  court  and  the  evidence 
referred  to,  it  Peter  deceived  or  misled 
Chapman,  or  Thacher  and  Hunt,  the  trus- 
tees  in  Kansas  City,  as  to  his  power  or 
influence  with  the  Atchison  Railroad  Com- 
pany, then  tbe  order  sued  on  was  ob- 
tained by  fraud,  and  the  contract  cannot 
he  enforced  in  equity.  If,  on  the  other 
hand,  Peter  was  using  bis  influence  as  a 
director  or  agent  ot  the  Atchison  Com- 
pany, he  could  not  speculate  upon  his 
fiduciary  relationa.  The  relation  between 
tbe  directors  ot  a  corporation  and  its 
Btockboldem  la  that  of  trustee  and  cestui 
que  trust.  The  directors  are  persons  to 
manage  the  business  ot  the  company  tor 
the  benefit  ot  the  shareholders.  It  is  an 
office  of  trust,  which,  if  they  undertake.  It 
is  their  duty  to  perform  fully  and  entirely. 
No  director  of  a  railroad  company  or  any 
other  corporation  can  use  bia  official  posi- 
tion to  secure  a  personal  advantage  to 
himself.  A  contract  made  by  a  director 
under  such  circumstances  Is  either  void  or 
inures  to  the  benefit  of  tbe  corporation  of 
which  be  is  an  officer.  Railroad  Co.  v.  Hud- 
son, 19  Bug.  La  w  &  Eq.  361-366, 16  Beav.  485- 
491 :  Scott  V.  Depeyster,  1  Ed  w.  Ch.  513 ;  Ver- 
plauck  V.  Insurance  Co.,  Id.  46;  Railway 
Co.  V.  Poor,  69  Me.  277;  Bestor  v.  Wathen, 
60  lU.  138:  Ryan  v.  Railway  Co.,  21  Kan. 
363. 

Tbe  objection  to  tbe  evidence  intro- 
duced, showing  that  the  order  from  Chap- 
man to  Peter  tor  stock  was  not  for  labor 
or  service,  is  not  tenable.  The  petition, 
as  amended,  alleged  the  consideration  of 
the  order  sued  on  was  tor  labor  and  serv- 
ices. This  was  denied  generally,  and 
also  specifically.  Tbe  court  therefore  com- 
mitted no  error  In  permitting  the  transuc- 
tloDS  between  Bartling,  Peter,  and  Chap- 
man, concerning  the  order  for  the  stock, 
to  be  fully  disclosed,  to  establish  that  the 
consideration  therefor  was  not  tor  labor 
or  services,  within  the  terms  ot  the  con- 
tracts between  Chapman  and  the  railroad 
companies.  The  judgment  of  the  district 
court  will  be  affirmed. 

All  the  justices  concurring. 


Brown  et  hI.  v.  School  Dist.  No.  84  of 

Neosho  County. 
(Supreme  Court  of  Komos.    May  7, 1893.) 
Mbohanio's  Lisn — RiQHTS  OP  Firm. 
A  lienwhlcb  has  accrued  to  apartDershIp, 
for  lumber  and  material  furnished,  is  not  lost  by 
the  retiremeot  of  one  of  the  persons  composing 
tbe  copartnership,  and  the  associating  ol  another 
person  with  the  remaining  partner,  who  continue 
the  business   under  the  same  name,  and  as  the 
successors  of  the  old  firm.    A  statement  for  a 
mechanic's  lion  maybe  filed  within  the  statutory 
time  by  the  new  firm,  as  the  successors  in  inter- 
est of  the  firm  furnishing  the  lumber  and  mate- 
rial. 
{SyUabug  by  Oreen,  C.) 

Commlsaioners'  decision.  Error  from 
district  court,  Neosho  county;  L.  Still- 
well.  Judge. 

Action  by  E.  C.  Robinson  and  Owen  Mc- 
Nulty,  doing  business  as  S.  A.  Brown  & 
Co.,  against  school  district  No.  84,  Neosho 
county,  to  foreclose  a  material  man's  lien 
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for  the  erection  of  a  achoolhouae.  On  a 
judgment  for  defendant  on  demurrer  to 
the  petition,  plaintiffs  bring  error.  Re- 
versed. 

S.  S.  KlrkpatrickauHHutchisgs.KeijUn 
ger  &  Miller,  for  plaintiffs  in  error.  J.  M. 
Duusmore,  for  defendant  lu  error. 

Green,  C.  This  was  an  action  to  fore- 
close a  material  man's  lien,  commenced  in 
the  district  court  of  Neosho  county.  It 
was  alleged  in  the  petition  that  S.  A. 
Brown  and  Owen  \fcNulty,  a  firm  doing 
business  under  the  name  of  S.  A.  Brown 
&  Co.,  furnished  the  lumber  and  building 
material,  for  which  a  lien  was  claimed,  to 
John  S.  Huntley,  who  had  thecontractfor 
the  erection  of  the  schooihouse  for  the 
defendant  in  error;  that  subsequent  to 
the  furnishing  of  the  lumber  and  material, 
and  prior  to  filing  the  statemeot  for  a  lien, 
S.  A.  Brown  retired  from  the  firm,  and 
was  succeeded  by  E.  C.  Robinson,  but  that 
the  firm  name  was  not  changed  ;  that  E. 
C.  Robinson  and  Oweu  McNulty,  doing 
business  under  the  firm  name  of  S.  A. 
Brown  &  Co.,  purchased  the  account  of 
the  old  firm  Of  S.  A.  Brown  &  Co.  against 
the  contractor,  and  were  the  successors  in 
business  of  such  firm.  The  statement  for 
a  lien  was  verified  hy  Thomas  McNult.v, 
who  had  been  the  agent  of  the  old  firm, 
and  was  also  the  agent  of  the  new  copart- 
nership,claiming  the  lien  and  all  rigiitsun- 
der  the  assignment.  Theschool  district  de- 
murred to  the  p»>titi(m  upon  the  ground 
that  the  claim  of  the  old  firm  was  not 
asaignable  to  the  new  copartnership  so 
as  to  authorize  the  assignees  to  claim  the 
benefit  of  the  lien  law.  Thn  demurrer  was 
sustained  by  the  court,  and  the  plaintiffs 
elected  to  stand  upon  the  petition,  and 
bring  the  case  here,  and  now  ask  for  a  re- 
versal of  the  judgment  of  the  district 
court  fn  sustaining  such  demurrer.  The 
pleadings  fairly  raise  the  question  of  the 
right  of  the  plaintiffs  to  a  material  man's 
lien,  as  the  saccessors  of  the  firm  furnish- 
ing the  lumber  and  material.  The  lien 
was  filed  before  the  passage  of  the  law  of 
1889,  (paragraph  4T36,  Gen.  St.  1889,)  which 
expressly  authorizes  an  assignment  of  all 
claims  for  liens.  As  stated  by  the  plain- 
tiff In  error,  the  question  Is  whether  any 
one  except  the  material  man  or  the  labor- 
er can  enforce  the  rights  which  vest  in  «me 
who  performs  labor  or  furnishes  material 
under  the  conditions  and  terms  stated  in 
the  mechanic's  lieu  law  of  this  state. 
Three  different  rules  have  been  established 
in  the  several  different  states  upon  this 
question :  First,  that  the  right  to  a  lien 
is  personal  and  cannot  be  assigned ;  sec- 
ond, the  action  to  enforce  a  lien  must  be 
in  the  name  of  the  assignor,  but  subject 
to  this  restriction,  the  lien  is  nssignabie; 
third,  that  the  right  to  alien  is  assignable 
as  any  other  security,  such  as  a  mortgage, 
and  upon  th«  assignment  of  the  debt  the 
shadow  follows  the  substance,  and  an  ac- 
tion may  be  brought  in  the  name  of  the 
real  party  in  interest.  Phillips,  Mech. 
Linns,  §  64. 

This  case,  in  onr  judgment,  stands  more 
upon  the  right  of  succession  than  of  as- 
signment. 'There  was  not  a  complete 
change  in  the  peraonnel  of  the  firm ;  one 


member  remained,  and  the  law  gave  to 
the  new  copartnership  the  same  rights  as 
material  men  as  the  old  firm  possessed. 
Had  one  of  the  partners  died,  or  had 
there  been  a  sale  of  the  Interest  of  one  to 
the  otiier,  we  do  not  think  the  right  to 
a  lien  would  have  been  thereby  lost.  It 
was  said  in  the  case  of  Busfield  v.  Wheel- 
er, 14  Allen,  139:  "A  lien  which  has  ac- 
crued to  a  partnership,  for  work  done 
and  mone.y  expended  upon  machinery.  Is 
not  lost  by  the  dissolution  of  the  firm 
and  the  assignment  by  one  partner  of  his 
Interest  therein  to  the  other;  but  in  snch 
case  the  partner  to  whom  the  claim  and 
lien  have  been  assigned  may  enforce  the 
same  in  the  name  of  the  firm."  It  has 
been  held  by  this  court  that,  when  a  me- 
chanic's lien  is  created  for  material  fur- 
nished, the  right  to  a  lien  becomes  h  vest- 
ed right  at  the  time  the  material  is  so  fur- 
nished, which  the  legislature  cannot  tak*' 
away.  Weaver  v.  Sells,  10  Kan.  609.  If  it 
be  a  vested  right,  we  do  not  see  why  the^ 
new  firm  did  not  obtain  It  by  succession 
of  Interest.  We  think,  however, the  great- 
er weight  of  authorities,  as  well  as  the 
logic  of  the  rule,  supports  the  proposition 
that  a  mechanic's  lien  is  assignable,  und 
that  an  assignee  may  maintain  an  action 
to  enforce  the  same  in  his  own  name. 
The  true  rule  for  the  guidance  of  courts 
lias  been  stated  in  1  Bluckstone,  Commen- 
taries, 87:  "There  are  three  points  to  be 
considered  in  the  construction  of  remedial 
statutes,— the  old  law,  the  luluchief,  and 
the  remedy, — that  is,  how  the  common 
law  stood  at  the  making  of  the  act,  what 
the  mischief  was  for  which  the  common 
law  provided,  and  what  the  remedy  the 
parliament  hath  provided  to  cure  this 
raiscliief;  and  it  is  the  business  of  Judges 
to  so  construe  the  act  as  to  suppress  the 
mischief  and  advance  the  remedy. " 

The  right  to  a  Hen  upon  real  estate  for 
improvements  by  labor  or  material  did 
not  exist  at  common  law.  The  right,  as 
it  now  exists  in  onr  American  system  of 
jurisprudencp,  is  statutory.  It  will  read 
lly  be  discerned  that  the  object  of  such  n 
law  Is  to  give  security  to  the  laboi-ers 
and  the  material  men  who  have  contribu- 
ted to  the  erection  of  buildings  or  other 
Improvements,  and  the  courts  have  said 
that  the  law  should  receive  such  a  con- 
struction as  will  give  force  and  effettt  to 
its  provisions,  liaborers,  contractors, 
and  material  men  may  be  compelled,  by 
force  of  circumstances,  to  assign  their 
claims  for  labor  and  material  furnished,  it 
may  be  by  the  failure  of  the  owner  to  meet 
his  obligations  for  improvements.  Why 
should  not  the  party  entitled  to  a  lien 
have  the  same  right  to  assign  his  right  to 
the  money  due  him  for  labor  or  material, 
and  with  it  the  security  which  the  law 
gives  him,  the  same  as  a  party  who  holds 
a  mortgage  or  other  security?  Upon  this 
question  the  supreme  court  of  Virginia  has 
stated  the  rule,  in  a  case  involving  the 
assignability  of  a  mechanic's  lien :  "It  Is 
said,  and  authorities  have  been  cited  to 
show,  that  such  a  statute  Is  to  be  con- 
strued strictl3',  and  it  is  contended  that 
It  Is  intended  exclusively  for  the  benefit  of 
the  builder  and  material  man.  No  case 
ha*  been  cited  affirming  that  a  contract 
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nnderaoeh  a  atatnte  cannot  be  assigned. 
There  la  nothing  In  pabllc  policy  or  in  the 
langnage  or  the  policy  of  onr  act  to  for- 
bid it ;  and  if  the  atatute  be  ezclnalTely  for 
the  benefit  of  the  builder  and  material 
man,  It  wonld  certainly  impair  the  value 
of  hia  lien  to  declare  it  nonaMlgnable.  It 
mifcht  prejudice  him  by  depriving  him  of 
credit  which  be  might  otherwise  obtain  to 
prosecute  bla  undertaking,  and  thus  also 
operate  a  disadvantage  to  the  owner, 
whiln  the  latter  can  In  no  respect  be  in- 
jured by  the  assignment,  because  the  aa- 
algnee  takes  the  obligation  subject  to  the 
aarae  equity  to  which  it  was  aubjcct  in  the 
hands  of  the  obligee,  and  must  allow  all 
Jnst  discounts,  not  only  against  himself, 
but  against  the  assignor  before  notice 
of  aaMlgnment."  laege  v.  Bossieux,  15 
Orat.  83.  The  following  antboritiea  also 
fully  anstain  the  doctrine  of  the  assigna- 
bility of  a  mechanic's  lien:  Bogera  ▼. 
Hotel  Co.,  4  Neb.  54;  Tnttle  v.  Howe,  14 
Minn.  145,  (Gil.  113;)  Jonea  v.  Hurat,  VI 
Mo.  668;  Goff  v.  Papin,  84  Mo.  177; 
Skyrme  ▼.  Mining  Co..  8  Nev.  219;  Mason 
V.  Germaine.l  Mont.  263;  Kerr  v.  Moore,  64 
Mlaa.  286;  Railway  Co.  v.  Danlela,  62  Tex. 
70;  Railroad  Co.  v.  McCaughey,  Id.  271; 
Davia  V.  Bilsland,  IS  Wall.  659:  Railway 
Co.  V.  Wilcox,  (Ind.  Sup.)  23  N.  E.  Rep. 
508;  Brown  v.  Harper,  4  Or.  89;  Bank  v. 
8chlotb.59  Iowa.  816.  13  N.  W.  Rep.  314; 
15  Amer.  St  Eag.  Enc.  Law,  102.  It  is  rec- 
ommended  that  the  judgment  of  the  dla- 
trlct  court  be  reversed,  and  that  the  caae 
be  remanded,  with  instructions  to  the 
court  to  overrule  the  demurrer  to  the 
plain  tia'a  petition. 

Feb  Cdrum.    It  la  ao  ordered;  all  the 
loatlcea  concarrlag. 


(48  Kan.  S36)  ■■^~~"~ 

Chapuan  v.  Chapman  »t  ml. 

OSufHtme  Court  cf  Kantat.    May  7, 1S)&) 

tVBOiatn  roB  Alihokt— Libn— BsroBosmaT— 

DOWBR  RlQBT. 

1.  O.  Obtained,  In  1858,  a  Indgment  for  ali- 
mony  in  Oliio  against  J.  B. ,  her  hasband.  The 
laat  eanontlon  waa  issued  in  1860.  J.  B.,  the 
hnalMnd,  died  in  1877.  No  prooeedings  were 
ever  taken  to  revive  the  judgment.  An  action 
was  oummenced  In  this  state  in  1S85  to  subject 
the  lands  of  J.  B.,  alleged  to  have  been  fraudn- 
lently  conveyed  by  bim,  to  the  payment  of  the 
Judgment  for  alimony.  Held,  on  aooonnt  of  tbe 
donbancy  of  the  judgment  in  Ohio,  and  the  fail- 
lira  to  revive  the  same,  it  was  not  a  legal  or 
equitable  lien  upon  any  lands  in  Kansas;  and 
held,  fv/rther,  that  it  could  not  be  enforced  by 
any  action  in  this  state. 

8.  Where  C,  having  a  domicile  in  Ohio,  ob- 
tained in  that  state,  apon  service  byvublieaiton, 
in  a  court  having  competent  jurisdiction,  a  de- 
cree of  divorce  against  her  husband  in  ISti,  and 
bar  former  husband  died  in  1877,  such  divorced 
wife  is  not  entitled,  in  an  action  brought  in  1885, 
in  this  state,  to  any  dower  in  landa  in  Kansas 
fraudulently  conveyed  by  her  husband  to  defraud 
bar,  or  others. 
{SuUabus  l/u  the  Court.) 

Error  from  district  court,  Anderaon 
county;  A.  W.  Brnson,  Judge. 

Action  by  Clarinda  Chapman  against 
Obarlea  W.  Chapman  and  otherato  aubject 
certain  lands  of  John  B.  Cliapman,  de- 
oeaaed,  to  the  paymont  of  a  judgment  for 


alimony  obtained  by  ber  agatnat  deceaaed 
in  his  lifetime,  and  also  for  partition  ol 
the  landa  between  her  and  deceaaed'a  chil- 
dren. On  a  judgment  for  defeodanta, 
plaintiff  bringa  error.    Affirmed. 

H.  L.  Poplla  and  J,  O.  Jobnson,  for 
plaintiff  in  error.  A,  Bergea,  for  delend- 
auta  in  error. 

HoRTON,  C.  J.  On  tbe  7th  day  of  De- 
cember, 1886,  this  action  was  commenced 
by  Mrs.  Clarinda  Chapman,  to  subject  tbe 
lands  of  John  B.  Chapman,  deceaaed,  in 
Anderaon  county,  in  this  state,  alleged  to 
have  been  fraudulentlly  conveyed  by  bim 
to  Charles  W.  Chapman,  to  the  payment 
of  a  judgment  of  alimony  for  $4,00>'),  ob- 
tained by  her  in  1858  against  John  B. 
Chapman,  ber  hasband,  and  also  for  a 
partition  of  the  lands  between  her  and  the 
children  of  John  B.  Chapman.  Trial  be- 
fore tbe  court  without  a  jury.  The  court 
made  and  filed  concluaiona  of  fact  and  of 
law,  and  rendered  judgment  in  favor  of 
tbe  defendants  for  costs.  Mrs.  Chapman 
excepted,  and  bring:a  the  cane  here. 

It  appeara  from  the  record  that  Mra. 
Chapman  waa  married  to  John  B.  Chap- 
man on  August  4, 1853,  In  Ohio.  They  ra- 
aided  in  Kanaas  in  1855  and  1856,  and  then 
Mra.  Chapman  returned  to  Ohio;  John  B. 
Chapman  remaining  a  reaident  of  Kanaaa 
until  1862,  living  a  part  of  tbe  time  on  tbe 
land  in  dispute.  At  the  June  term  for  186S 
of  tbe  common  pleas  court  in  Summit 
county,  Ohio,  Mrs.  Chapman  obtained 
Judgment  for  alimony  in  the  sum  of  $4,000 
against  John  B.  Chapman,  ber  husband, 
on  account  of  ill  usage  and  cruelty.  In 
that  action,  John  B.  Chapman  personally 
appeared  and  answered.  The  only  execu- 
tion ever  Issued  on  this  Judgment  waa 
dated  October  27, 1860.  Jobn  B.  Chapman 
died  in  Indiana  in  1877,  and  no  proceed- 
ings were  ever  taken  to  revive  the  judg- 
ment. It  appeara  that  John  B.  Chapman 
died  inteatate,  bat  no  letters  of  adminia- 
tration  on  bla  eatate  have  lieen  granted. 
Within  the  declslona  of  this  court  already 
announced,  the  Judgment  for  alimony  can- 
not be  declared  a  legal  or  equitable  lien 
on  the  property  in  this  atate  of  Jobn  B. 
Chapman,  deceaaed,  even  if  the  property 
were  fraudulently  conveyed.  In  Ohio  a 
Judgment  for  money  becomea  dormant 
after  five  yeara  from  its  rendition;  If  an 
execution  la  issued,  then  within  five  yeara 
after  tbe  date  of  tbe  laat  execution.  Aa 
the  last  execution  waa  issued  on  October 
27,  1880,  the  Judgment  was  dormant  In 
Ohio  long  before  John  B.  Chapman  died. 
A  Judgment  may  be  revived  in  Ohio  by 
notice  and  motion,  substantially  as  in  this 
state.  Even  if  the  Ohio  judgment  were 
a  judgment  of  this  atate,  it  would  be  dor- 
mant in  five  years  after  the  dateof  the  last 
execntlon  issued  thereon.  Section  445, 
Civil  Code.  A  Jndgmentcannot  be  revived 
after  the  expiration  of  one  year  from  the 
death  of  the  Judgment  debtor,  without 
the  consent  of  the  judgment  creditor. 
Oreen  v.McMnrtry,20  Kan.  189;  Halaey  v. 
Van  Vliet,  27  Kan.  474;  Mnwhinney  v. 
Doane,  40  Kan.  681 ,  20  Pac.  Rep.  488.  But, 
on  account  ol  the  dormancy  of  the  Judg- 
ment, and  the  failure  to  have  It  properly 
revived  alter  tba  deatb  of  Jobn  B.  Chap- 
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man,  nvtch  Jadginent  was  not,  at  the  com- 
ineiiceinent  of  thlH  action,  enfui-ceable  in 
Ohio,  or  in  thla  atate. 

It  ia  next  contended  that  the  plaintiff, 
as  th«  former  wife  of  John  B.  Chapman, 
deceased,  is  entitled  to  dower  in  the  lands 
in  controversy,  and  therefore  that  the 
court  committed  error  in  refusing  to  de- 
clare a  partition  thereof.  The  record 
shows  that  at  the  October  term  fur  1865 
of  the  common  pleascourtof  Lorain  coun- 
ty, in  Ohio,  Mrs.  Chapman  obtained  a  di- 
vorce from  John  B.  Ciiapman  on  acconnt 
of  his  wlllfal  absence  from  her  for  more 
than  three  years.  Service  in  this  action 
was  obtained  by  publication,  John  B. 
Chapman  not  appearinK  In  the  case,  by 
answer  or  otherwise.  Before  Mrs.  Chap- 
man obtained  ber  divorce,  but  after  ali- 
mony bad  been  allowed  her,  John  B. 
Chapman  had  a  marriage  ceremony  per- 
formed between  himself  and  one  8usan  A. 
Chapman  on  the  3Utb  of  January,  1859, 
at  Washington,  U.  C.  Mrs. Clarinda  Chap- 
man continued  to  reside  in  Ohio  afterl8.'>8, 
excepting  when  temporarily  absent  In 
Iowa  and  Indiana.  Prior  to  lhtS8,  there 
was  a  Btatutelnforceinthis  state  relating 
to  dower,  giving  the  widow,  at  ber  elec- 
tion, dower  in  her  deceased  husband's  real 
estate.  Comp.  Laws  1862,  c.  83.  But  in 
1808  this  statute  was  repealed,  and  the 
estates  of  dower  and  by  curtesy  were 
abolished.  Gen.  St.  186S,  c.SS.S  28:  Comp. 
Laws  1S79,  c.  33,  §  28;  Crane  v.  Fipps.  29 
Kan.  5S5.  We  cannot  consent  to  the  view 
vigorously  claimed  that  dower  Is  such  a 
vested  right  as  to  forbid  the  legislature 
from  changing  or  repealing  such  contin- 
gent interest.  Crane  v.  Fipps,  supra; 
Butflngton  v,  Grosvenor,  46  Kan.  730,  27 
Pae.  Kep.  137;  Cooley,  Const.  Lim.  p.  361; 
5Amer.  &  Ens.  Enc.  Law.  p.  904,  and  cases 
cited.  The  effect  of  the  divorce  obtained 
by  plaintiff  from  John  B.  Chapman  was 
to  exclude  her  from  any  interest  In  his 
property,  not  specially  mentioned,  re- 
served, or  provided  for  in  the  decree  of  di- 
vorce. Mitchell  v.  Mitchell.  20  Kan.  66a; 
Dalescbal  v.  Geiser, 36 Kan. 374, 13  Pao.  Uep. 
595;  Crane  v.  Fipps.  supra;  Butflngton  v. 
Grosvenor,  supra.  It  la  urged  that  the 
divorce,  having  been  obtained  by  publica- 
tion, was  not  valid  or  binding  upon  John 
B.  Cliapmnn  beyond  the  limits  of  Ohio. 
The  divorce  was  alleged  by  Mrs.  Clarinda 
Chapman  in  her  petition,  and  was  admit- 
ted by  the  answer.  John  B.  Chapman, 
in  bis  lifetime,  took  no  <>xceptlon  to  it, 
and  seems  to  have  considered  It  valid  and 
binding  upon  Iilin.  It  was  a  valid  judg- 
ment, rendered  by  a  court  having  jurisdic- 
tion in  Ohio.  Mrs.  Clarinda  Chapman  was 
the  moving  party  to  tbe  judgment,  and 
claimed  a  divorce  thei-eby.  Under  the 
pleadings,  she  Is  in  no  condition  to  object 
to  that  judgment,  and,  so  fur  as  she  is 
concerned,  it  Is  as  good  in  Kansas  as  it  is 
in  Ohio.  The  jurisdiction  over  a  divorce 
cause,  properly  brought  in  a  court  under 
tbe  statutes  of  tbe  state  where  the  plain-, 
tlf  actually  resides,  gives  the  court  au- 
thority to  nullify  or  dissolve  the  marriage 
stHtiJS,  although  it  has  obtained  no  con- 
trol over  the  person  of  tbe  defendant,  ex- 
cepting by  publication.  Mrs.  Clarinda 
Chapman  had  her  domicile  In  Ohio  at  the 


time  of  the  divorce  proceedings.  TIr* 
court,  under  the  statute  of  that  state,  bad 
jurisdiction,  uud  tbe  proceedings  tlierein 
render  the  divorcecomplete.  After  the  de- 
cree of  divorce,  Mrs.  Ciiapman  was  not 
legally  the  wife  of  John  B.  Chapman  In 
Ohio  or  in  Kansas.  Sue.  also,  paragraph 
29(10,  Gen.  St.  1.S89,  relating  to  executors 
and  administrators,  which  providee  that 
no  claim  to  lands  fraudulently  conveyed 
shall  be  made  unless  within  three  years 
after  the  decease  of  tbe  grantor:  and 
Bufflngton  v.  Grosvenor,  46  Kau.  730,  27 
Pac.  Ri»p.  137,  which  decides  that,  "  where 
a  husband  conveys  lands  in  this  state 
while  his  wife  is  a  nonresident  thereof,  she 
has  no  dower  interest  in  the  Innd  thus 
conveyed."  The  Judgment  ol  the  district 
court  will  be  affirmed.  All  tbe  Justices 
concurring. 


Union  Stove  &  Machinr  Wouks  v.  Cab- 
well  et  ux. 
(Supreme  Court  of  Kansas.    May  7, 1892.) 

Pbikoipai<  and  UciiBTT— BxTEysioN  ov  Debt — 
Release  of  Bdrett. 
Where  prop?rty  is  sold,  and  the  purchaser 
agrees  to  pay  the  consideration  therefor,  or  a  por- 
tion thereof,  to  a  creditor  ot  the  vendor,  the  pur- 
chaser, as  between  himself  and  the  vendor,  l>e- 
oomes  the  principal  debtor,  and  the  vendor  only 
a  snrety;  and  if  the  creditor  aflerwaris,  and 
because  of  this  arrangement,  aooepts  tbe  pur- 
chaser as  a  debtor,  he  must  accept  him  in  the 
same  manner,  and  as  his  principal  debtor,  with  the 
vendor  only  as  a  surety;  and  il  the  creditor  then, 
by  a  valid  agreement  with  tbe  purchaser,  and 
without  tbe  consent  of  the  vendor,  extends  the 
time  for  the  payment  of  tbe  debt,  he  will  release 
and  discharge  Uie  vendor. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Reno  county; 
JL.  HouE,  Judge. 

Action  liy  Smedley  Darlington  against 
John  D.  Caswell,  Saruh  J.  Caswell,  bis 
wife,  and  the  Union  Stove  &  Machine 
Works,  on  a  note  and  real-estate  mort- 
gage. The  defendant  company  claimed  a 
judgment  lien  on  tbe  mortgaged  lands. 
On  the  latter  claim  there  was  a  verdict 
and  judgment  for  the  Casweila,  and  the 
defendant  company  brings  error.  Af- 
firmed. 

R.  F.  McGrew,  for  plaintiff  in  error. 
Bowman  &  Bncher  and  C.  H.  Apt,  (or 
defendants  in  error. 

Valentine,  J.  This  was  originally  an 
ordinary  action  upon  a  promissory  note 
and  a  real-estate  mortgage,  brought  in 
the  district  court  of  Harvey  county  by 
Smedley  Darlington,  the  payee  and  mort- 
gagee, against  John  D.  Caswell  and 
Sarah  J.  Caswell,  husband  and  wife,  the 
payors  and  mortgagors,  to  recover  the 
sum  of  f  S66.50  and  interest.  The  plaintIO 
also  made  the  Union  Stove  &  Machine 
Works,  a  corporation  of  Leavenworth, 
Kan.,  M  party  defendant.  As  the  plain- 
tiff's claim  seems  to  have  been  admitted 
by  all  the  parties,  and  no  claim  of  error 
is  assigned  as  against  him,  it  will  not  be 
necessary  to  again  mention  bis  name. 
The  Union  Stove  &  Machine  Works  an- 
swered, setting  forth,  among  other  things, 
a  cause  of  action  against  John  D.  Caswell 
lor  f  807.82,  and  to  enforce  an  allesed  lien 


Digitized  by 


Google 


Kan.) 


UNION  STOVE  &  MACHINE  WORKS  c.  CASWELL. 


1073 


upon  tbe  real  estate  in  question,  subject, 
however,  to  the  plaintiff's  lien,  which 
cause  of  action  so  set  forth  by  the  Union 
Stove  &,  Machine  Works  was  tonnded  up- 
on an  Bllep;ed  judgment  rendered  in  Its 
favor  und  aRalnst  Caswell  on  December  8, 
1886,  in  the  dlHtrlct  conrt  of  Pratt  county, 
for  the  sum  of  $933.99,  and  a  transcript 
thereof  Hied  in  the  office  of  the  clerk  of  the 
district  court  of  Harvey  county  on  De- 
cember 20, 1886,  upon  which  Judgment  a 
payment  was  admitted  to  have  been 
made  of  9214.  Amons  otber  allegations 
contained  in  this  answer  are  the  follow- 
ing: "That  there  was  paid  on  said  judar- 
ment  the  sum  of  $214  on  the  8th  day  of 
June,  1887;  that  there  Is  Htllldoeand  un- 
paid on  said  Judgment  the  sum  of  $807.82 
after  allowing  all  credits  on  the  same." 
The  defendants,  the  Caswells,  replied  to 
this  answer,  admitting  the  judgment,  but 
alleging  that  it  had  been  paid  and  satis- 
fled  In  the  following  manner,  to  wit: 
"Said  John  D.  Caswell  and  Sarah  J.  Cas- 
well further  allege  that  since  the  rendition 
of  said  judgment,  and  on  December  12, 
1886,  onn  William  Fisher,  being  then  and 
there  Indebted  to  said  Caswell  In  a  sum 
greater  than  the  amonut  of  said  Judg- 
ment, assumed  the  payment  of  the 
same,  and  tbe  said  Union  Stove  &  Machine 
Works  took  and  accepted  the  said  Wil- 
liam Kisher  therefor  In  full  payment  and 
satisfaction  of  said  Judgment,  taking  from 
the  said  William  Fisher  a  note  for  the 
same,  secured  by  both  real  and  chattel 
mortgage,  and  that  said  Union  Stove  & 
Machine  Works  has  since  foreclosed  said 
mortgage  by  un  action  of  replevin  in  the 
district  court  of  Pratt  county,  Kansas. 
That  by  reanon  of  the  premises  aforesaid 
said  judgment  has  been  tnlly  satisfied,  and 
said  Caswells  released  and  relieved  from 
tbe  payment  of  tbe  same."  Tbe  defend- 
ants, the  Caswells,  with  leave  of  court, 
filed  the  following  amendment  to  their 
reply,  to  wit:  "That  said  Indebtedness  of 
said  William  Fisher  to  said  J.D.Caswell 
arose  In  this  manner:  That  on  or  about 
November  27,  1886.  said  J.  D.  Caswell  sold 
and  conveyed  his  stock  of  merchandise 
and  business  house  and  lot  in  Saratoga, 
Pratt  county,  Kansas,  to  one  William 
Eastland,  who.  as  a  part  consideration 
therefor,  assumed  and  promised  to  pay  a 
note  of  the  said  J.  D.  Caswell  to  the  Union 
Stove  &  Machine  Works,  which  note  was 
secured  by  a  mortgage  upou  the  business 
house  and  lot  aforesaid,  and  also  by  a 
chattel  mortgage  upon  tbe  heating  stoves 
of  the  stock  of  merchandise  aforesaid ; 
that  afterwards,  and  on  or  about  Decem- 
ber 12,  1886,  said  William  Eastland  sold 
and  conveyed  said  stock  of  merchandise 
to  said  William  Fisher,  and  said  business 
house  and  lot  to  Bertha  Fisher,  the  wife 
of  said  William  Fisher,  subject,  however, 
to  the  incumbrances  placed  on  tbe  same 
by  the  said  J.  D.  Caswell  to  the  Union 
Stove  &  Machine  Works  as  aforesaid  :  and 
as  a  part  of  the  consideration  for  the  sale 
and  transfer  of  said  business  house  and 
lot  and  the  stock  of  merchandise  the  said 
William  Fisher  assumed  tbe  obligation  of 
the  said  William  Eastland  as  aforesaid, 
and  promised  and  agreed  to  pay  the  in- 
debtedness of  the  said  J.  D.  Caswell  to 
v.29P.no.l4— 68 


said  Union  Stove  &  Machine  Works  as 
aforesaid."  The  Union  Stove  &  Machine 
Works  replied  to  the  Caswells'  reply  by 
tiling  a  general  denial.  Afterwards  the 
case  was  taken  on  a  change  of  venue  to 
the  district  court  of  Reno  county,  where 
it  was  tried  upon  the  foregoing  pleadings, 
and,  as  between  the  Union  Stove  &  Ma- 
chine Works  and  tbe  Caswells,  before  the 
conrt  and  a  jury,  and  the  Jnry  rendered  a 
general  verdict  in  favor  of  the  Caswells 
and  against  tbe  Union  Stove  &  Machine 
Works,  and  also  made  certain  special 
findings  of  fact,  which  verdict  and  find- 
ings, omitting  formal  parts,  read  as  fol- 
lows: Verdict:  "We,  the  jury  duly  im- 
paneled and  sworn  in  the  above-entitled 
case,  do  upon  our  oaths  find  for  the  de- 
fendant J.  D.  Caswell."  Special  findings: 
"(1)  Did  the  Union  Stove  &  Machine 
Works  ever  agree  to  release  the  defendant 
Caswell  from  tbe  payment  of  said  judg- 
ment, and  take  one  Flsber  for  the  pay- 
ment of  the  same?  Answer.  Yes,  they 
did,  through  their  agent,  McGrew.  (2)  If 
you  find  that  tbe  Union  Stove  &  Machine 
Works  accepted  Fisher  as  paymaster  of 
the  Judgment  )o  question,  and  released 
defendant  Caswell  from  tbe  payment  of 
the  same, state  what  witness  or  witnesses 
testified  to  tbat  fact.  A.  Note  and  mort- 
gage. (3)  Was  It  not  expressly  agreed  be- 
tween tbe  Union  Stove  &  Machine  Works 
Company  and  Fisher,  at  the  time  Fisher 
gave  the  chattel  mortgage  to  the  Union 
Stove  &  Machine  Works  Company,  that 
it  was  given  as  additional  security  for  the 
Caswell  Judgment,  and  that  Caswell  was 
not  to  be  released  from  the  payment  of 
said  judgment?  A.  It  was  not.  (4)  If 
you  answer  the  aboye  question  In  the 
negative,  then  state  fully  what  the  agree- 
ment between  Flsber  and  the  Union 
Stove  &  Machine  Works  was  at  the  time 
said  mortgage  was  g^ven.  A.  Note, 
mortgage,  and  extension  of  time."  The 
conrt  rendered  judgment  in  accordance 
with  the  general  verdict,  and  the  Union 
Stove  &  Machine  Works,  as  plaintiff  in 
error,  brings  the  case  to  this  court,  mak- 
ing the  Caswells  the  defendants  in  error. 

The  first  alleged  error  is  the  ruling  of  the 
court  permitting  the  Caswells  to  intro- 
duce evidence  tending  to  prove  payment 
and  satlHfaction  of  the  aforesaid  Judg- 
ment. There  was  certainly  no  error  In 
this,  for  although  the  Caswells  admitted 
the  judgment  and  did  not  specifically  deny 
that  anything  was  due  thereon,  yet  they 
substantially  alleged  that  the  whole  of  it 
had  been  paid  and  was  satisfied  ;  and  this, 
under  the  facts  of  the  case,  was  better 
than  a  denial. 

The  next  alleged  error  is  that  the  court 
permitted  certain  papers  supposed  to  con- 
stitute copies  of  certain  deeds,  mortgages, 
etc.,  to  be  introduced  In  evidence.  There 
does  not  appear  to  be  any  error  in  this. 
The  originals  of  the  papers  were  not  with- 
in the  custody  or  the  control  of  the  Cas- 
wells, and  the  copies  introduced  in  evi- 
dence seem  to  have  been  properly  certified 
copies,  and  they  were  Introduced  in  evi- 
dence under  section  372  of  the  Otvll  Code. 
Hammerslough  v.  Hackett,  30  Kan.  58,  1 
Pac.  Rep.  41. 

Tbe  next  alleged     ror  is  tbe  oTerrnling 
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ol  the  fJemiirrer  of  the  Union  Stove  &  Ma- 
chine Works  to  the  evidence  of  the  defend- 
ants Caswell.  The  substantial  question 
presented  by  the  demurrer  to  the  evidence 
was  whether  the  evidence  of  the  CaswellH 
proved  their  alleged  defense  that  the  afore- 
said judgment  had  been  paid  and  satisfied. 
It  is  not  necessary  for  us  to  consider  tbis 
question,  for,  after  the  overruling  of  the 
demurrer,  much  additional  evidence  was 
Introduced,  and  the  Union  Stove  &  Ma- 
chine Works  BKaln  by  a  motion  for  a  new 
trial  raised  the  broader  question  whether, 
upon  the  whole  of  the  evidence  Introduced 
on  the  trial,  the  Caswells'  defense  was 
proved  or  not.  We  shall  consider  only 
this  broader  question  raised  by  the  mo- 
tion for  the  new  trial.  Taking  all  the 
evidence  together,  and  it  proves  substan- 
tially, among  others,  the  following  facts: 
John  D.  Caswell  was  a  retail  dealer  in 
hardware,  stoves,  tinware,  etc.,  at  Sara- 
toga, in  Pratt  county;  but  he  owed  the 
Union  Stove  &  Mocbine  Works  a  large 
amount  of  debt,  for  which  bis  real  estate 
and  some  of  his  personal  property  were 
mortgaged,  and  for  which  debt  the  afore- 
said judgment  was  rendered  in  that  coun- 
ty. Tbe  judgment  was  also  for  the  sale 
of  the  mortgaged  real  estate.  Caswell 
sold  tbis  property  and  business  to  William 
Eastland,  and  Eastland  assumed  and 
agreed  to  pay  Caswell's  debt  to  tbe  Union 
Stove  &  Machine  Works.  Afterwards 
Eastland  sold  the  property  and  business 
to  William  Fisher,  and  Fisher  assumed 
and  agreed  to  pay  the  afjireeaid  debt.  Aft- 
er the  Union  Stove  &  Machine  Works  pro- 
cured an  execution  to  be  issned  upon  said 
Judgment,  and  B.  F.  McGrew,  an  attor- 
ney and  agent  of  tbe  Union  Stove  &  Ma- 
chine Works,  with  N.  W.  Magrnder,  the 
ondersheritt  of  the  county,  who  was  hold- 
ing the  execution,  went  to  the  place  of 
business  of  Fisher  to  levy  upon  tbe  prop- 
erty, but  linally  Fisher  gave  his  negotia- 
ble promissory  note,  dated  December  17, 
1886,  to  tbe  Union  Stove  &  Machine  Works 
for  $975,  due  in  10  days,  and  also  executed 
a  chattel  mortgage  to  tbe  Union  Stove  & 
Machine  Works  upon  bis  entire  stock  of 
hardware,  stoves,  etc.,  to  secure  the  pay- 
ment of  the  note,  and  no  levy  was  made, 
and  the  execution,  by  order  of  McGrew, 
was  returned  to  tbe  court.  This  mort- 
gage included  tbe  property  which  had 
already  been  mortgaged  by  Caswell  to 
the  Union  Stove  &  Machine  Works,  and 
much  other  property.  In  all  these  trans- 
actions the  Union  Stove  &  Machine  Works 
was  represented  by  McGrew.  Three  days 
after  the  execution  of  this  note  and  mort- 
gage, to  wit,  on  December  20,  1886,  the 
Union  Stove  &  Machine  Works,  by  their 
agent,  McGrew,  filed  a  transcript  of  the 
judgment  in  the  office  of  the  clerk  of  tbe 
district  court  of  Harvey  county  in  accord- 
ance with  the  provisions  of  section  419  of 
the  Civil  Code,  for  the  purpose  that  the 
Judement  should  become  a  lien  upon  all 
Caswell's  real  estate  in  Harvey  county, 
and  so  that  the  Union  Stove  &  Machine 
Works  could  enforce  tbe  judgment  against 
Caswell's  real  estate  in  that  county.-  Tbis 
note  and  mortgage  were  given,  according 
to  the  testimony  of  McGrew  and  Fisher, 
as  additional  security  for  the  debt  owing 


by  Caswell  to  the  Union  Store  St  Machine 
Works,  and  evidenced  by  tbe  judgment. 
Afterwards  tbe  Union  Stove  &  Machine 
Works  replevied  tbe  mortgaged  property 
from  Fisher.  Fisher  gave  a  redelivery 
bond,  and  retained  tbe  property,  and  car- 
ried on  his  business  for  some  time,  but 
afterwards  judgment  was  rendered 
against  him  in  tbe  replevin  action  for  a 
return  of  the  property  or  its  value,  to  wit, 
$975,  and  costs,  and  he  delivered  tlie  prop- 
erty to  the  Union  Stove  &  Machine  Works. 
Fisher  testified  that  the  replevied  proper- 
ty was  worth  about  $1,500,  and  bis  evi- 
dence upon  this  subject  was  not  contra- 
dicted by  the  testimony  of  any  other  wit- 
ness. There  is  nothing  in  the  case  further 
than  tbe  aboveshowing  tbatthejudgment 
of  the  Union  Stove  &  Machine  Works 
against  CMSwell  has  ever  been  fully  paid 
or  satisfied,  and  nothing  further  than  tbe 
ahove  showing  that  the  Union  Stnve& 
Machine  Works  evor  released  or  agreed  to 
release  Caswell,  or  ever  took  or  agreed  to 
take  Fisher  as  their  debtor  in  the  place  of 
Caswell ;  but  the  evidence,  so  far  as  it 
goes,  Hhows  afiirmatlvely  that  the  note 
and  mortgage  taken  by  the  Union  Stove 
&  Machine  Works  from  Fisher  were  taken 
as  additional  security  for  the  debt  owing 
by  Caswell  to  the  Union  Stove  &  Machine 
Works,  and  that  the  Union  Stove  &  Ma- 
chine Works  did  not  intend  to  release 
either  the  judgment  or  Caswell. 

Under  theevidence  introdnced  in  thiscase 
It  is  claimed  by  the  Union  Stove& Machine 
AVorks  that  the  foregoing  judgment  in  its 
favor  and  against  the  Caswells  has  never 
been  paid  or  satisfied  or  released,  but  is 
still  In  full  force  and  effect;  while,  on  the 
other  side,  it  is  claimed— Ffrat,  that  under 
the  facts  of  this  case  such  judgment  has 
been  fully  satisfied  by  payment,  but  that, 
it  it  has  not  been  satisfied  in  that  manner, 
then,  aecuod,  that  it  has  been  satisfied  by 
a  release  and  discharge  in  the  following 
manner,  to  wit,  that  by  the  transactions 
had  between  Caswell,  Eastland,  and 
Fisher,  and  as  between  themselves.  Fisher 
became  the  principal  debtor  and  Caswell 
became  only  a  surety,  and  that  by  the  rec- 
ognition on  the  part  of  the  Union  Stnve 
&  Machine  Works  of  Fisher's  liability  to 
it  for  Caswell's  debt,  tbe  Union  Stove  & 
Machine  Works  made  Fisher  its  principal 
debtor,  and  converted  Caswell  into  only 
a  surety,  and  that  by  accepting  the  fore- 
going note  and  chattel  mortgage  from 
Fisher  to  itself  it  extended  the  time  for 
the  payment  of  the  debt  from  Caswell  tn 
itself:  and  thereby,  under  the  rules  of  law 
with  respect  to  principal  debtors  and 
sureties,  Caswell,  who  was  then  only  a 
surety,  was  released  from  the  payment 
of  tbe  debt,  and  thereb.v  thejudgraeut  was 
also  released,  discharged,  and  satlaQed. 
so  far  as  It  affected  Caswell  or  bia  proper- 
ty. Within  these  antagonistic  claims  on 
the  part  of  these  contending  parties  are 
involved  many  questions  of  la  w  witii  re- 
spect to  which  tbe  authorities  are  divei'ae 
and  conflicting,  while  with  respect  to  oth- 
ers of  the  questions  involved  in  the  case 
the  authorities  are  harmonious.  Some  of 
the  questions  involved  in  tbis  case  have 
already  been  settled  and  determined  by 
this  court,  while  others  have  nut.    In  all 
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eaaea  where  two  persona  hare  madea  con- 
tract tor  the  benefit  ol  a  third,  or  where 
an  owner  of  property  baa  sold  It  open  an 
agreement  that  the  pnrchaaer  abunld 
pay  the  consideration  therefor,  or  a  part 
thereof,  to  a  creditor  of  the  vendor,  some 
of  the  questions  have  been  settled  by  this 
eonrt.  Manufacturing  Co.  v.  Burrows,  40 
Kan.  861  et  seq.,  19  Pac.  Rep.  809,  and  casea 
tb«re  cited;  Mumper  v.  Kelley.  48  Kan. 
an,  28  Pac.  Rep.  5S8.  Also  some  of  the 
qneatlona  with  respect  to  the  rights  of 
anretiea  where  the  creditor  and  principal 
debtor  have  extended  the  time  fur  the 
payment  of  the  debt  have  also  been  set- 
tled by  this  conrt.  Rose  v.  Williams,  6 
Kan.  483:  Hubbard  v.  Ogden,  22  Kan.  863. 
But  there  are  still  many  other  questions 
remaining  to  be  settled.  All,  or  very 
nearly  all,  the  authorities  agree  that 
where  a  vendor  of  property  and  the  pur- 
chaser agree  that  the  consideration  there- 
for, or  a  part  thereof,  shall  be  paid  to  the 
creditor  of  the  vendor,  the  pnrchaaer,  as 
between  these  two  parties,  will  become 
the  prini-lpal  debtor,  and  the  vendor  be 
transformed  Into  a  mere  surety.  But  no 
transaction  or  agreement  o(  this  kind  or 
of  any  other  kind  bad  between  the  vendor 
and  the  purchaser  alone  can  affect  or 
abridge  any  of  the  rights  of  the  creditor. 
He  may  stand  upon  his  absolute  legal 
rights.  If  he  chooses  to  do  so,  looking  on- 
ly to  the  vendor  as  hla  debtor.  With  his 
coosent,  however,  bis  rights  may  oe 
greatly  affected.  With  bis  consent  the 
original  debt  may  be  esttngulshed  abso- 
lutely, and  the  purcbaRer  alone  become  lia- 
ble to  him,  or  the  three  parties  together 
may  modify  their  rights  in  any  manner, 
and  to  any  extent  as  they  may  agree. 
With  the  creditor's  consent  the  vendor, 
who  was  the  original  debtor,  may  un- 
doubtedly be  made  only  a  surety,  and  the 
purchaser  be  made  the  principal  debtor, 
but  of  course  It  takes  his  consent  either 
expressly  or  Impliedly.  One  of  the  ques- 
tions then  arising  is  as  follows :  Can  the 
creditor  recognize  the  purchaser's  liability 
to  bim  at  ail  without  at  the  same  time 
recognizing  it  as  it  really  and  in  fact  exists 
at  the  time  as  between  the  vendor  and 
tb&  purchaser?  We  would  think  not,  and 
we  would  think  the  weight  of  authority 
snatains  thla  view.  George  v.  Andrews, 
60  Md.  26;  Calvo  v.  Da  vies.  73  N.  Y.  211; 
Paine  v.  Jonea,  76  N.  Y.  274;  Murray  v. 
Marshall,  94  N.  Y.  611 ;  Spencer  v.  Spencer, 
«i  N.  Y.  353;  Fish  v.  Hayward,  28  Hun, 
456;  Metz  v.  Todd.  36  Mich.  473;  Insurance 
Co.  V.  Hanford,  27  Fed.  Bep.  688.  There 
are  eases  which  hold  that  in  such  a  case 
botb  the  vendor  and  purchaser  may  be 
treated  by  the  creditor  as  principnls.  and 
neither  merely  as  a  surety.  Boardman  v. 
Larrabee,  51  Conn.  89;  Corbett  v.  Water- 
man, 11  Iowa,  87;  James  v.  Day,  87  Iowa, 
164.  In  that  class  of  cases  which  holds 
that  the  purchaser  becomes  the  principal 
debtor  and  the  vendor  merely  a  surety  it 
is  held  that,  if  the  creditor  enters  into  a 
valid  contract  with  the  purchaser  for  the 
extension  of  the  time  for  the  payment  ol 
tb«  debt  without  the  vendors  consent, 
the  vendor,  who  is  merfdy  a  surety,  is  re- 
leased and  discharged ;  while  in  that  elass 
of  eaaea  which  holds  that  both  thapnii- 


chaser  and  the  vendor  are  principals  it  Is 
held  that  an  extension  of  the  time  for  the 
payment  of  the  debt  by  the  creditor  a* 
to  either  the  vendor  or  the  purchaser  will 
not  release  or  discharge  the  other.  We 
shall  follow  the  former  class  of  cases,  as 
we  are  inclined  to  think  that  both  the 
weight  of  authority  and  of  reason  is  that 
way.  Mr.  Jones,  in  bis  work  on  Mort- 
gages, (4th  Ed.)  g  742,  expresses  the  doc- 
trine, as  It  relates  to  mortgage  debts,  as 
follows:  "A  purchaser  having  assumed 
the  payment  ol  an  existing  mortgage,  and 
thereby  become  the  principal  debtor,  and 
the  mortgagor  a  surety  of  the  debt  mero- 
ly,  an  extension  of  the  time  of  payment  of 
tbe  mortgage  by  an  agreement  between 
the  bolder  ol  it  and  tbe  purchaser,  with- 
out the  concurrence  ol  the  murtgagor,  dis- 
charges him  from  all  liability  upon  it. 
The  holder  cannot  enlarge  the  time  of 
payment,  and  protect  himself  by  reserving 
bis  rights  against  the  surety  In  the  agree- 
ment of  extension.  Such  a  reservation  has 
no  effect  unless  the  mortgagor  agree  to 
it."  See,  also,  upon  the  general  subject 
of  releasing  the  surety  by  the  extension 
of  tbe  time  for  the  payment  of  the  debt 
by  the  creditor  to  the  principal  debtor, 
2  Brandt,  Sur.  (2d  Ed.)  §S  859,  860,  363,  364, 
369,  872,  373,  375. 

With  the  views  above  expressed  the 
question  then  arises,  was  tbe  time  lor  the 
payment  ol  the  debt  in  tbe  present  case 
extended?  Tbe  note  and  chattel  mort- 
gage taken  by  the  Union  Stove  &  Machine 
Works  from  Fisher  were  not  to  be  paid  or 
to  be  due  for  10  days  after  their  date. 
They  were  intended,  however,  by  the 
Union  Stove  &  Machine  Works  to  be  taken 
only  as  additional  security.  Now,  It  is 
true  that  any  kind  or  any  amount  ol  addi- 
tional or  collateral  security  may  be  taken 
by  tbe  creditor  without  discharging  a 
surety  on  the  original  debt,  provided  the 
time  for  tbe  payment  of  the  original  debt 
Is  not  extended.  But  was  that  the  case 
in  the  present  case?  If  it  was,  and  if  tbe 
time  for  the  payment  of  the  original  debt 
was  not  extended,  then,  ol  course,  the 
vendor,  Caswell,  was  not  released ;  but,  11 
the  time  for  the  payment  of  the  original 
debt  was  extended,  then  the  vendor,  Cas- 
well, is  released.  Now,  Fisher  was  the 
principal  debtor  with  regard  to  tbe  orig- 
inal debt,  and  was  not  the  time  lor  tbe 
payment  of  all  debt  extended  as  to  him? 
Could  the  Union  Stove  &  Machine  Works 
have  sued  Flsbertorthe  purpose  ol  collect- 
ing any  debt  prior  to  tbe  expiration  ol  the 
10  days  given  by  tbe  note  and  mortgage? 
We  must  answer  this  question  in  the  neg- 
ative. 2  Brandt,  Bur.  (2d  Ed.)  S§  863,  364. 
And  answering  this  qoeation  in  the  nega- 
tive, then  would  not  Caswell,  as  the  sure- 
ty, Im  discharged?  This  question,  ws 
think,  must  be  anawend  In  the  affirma- 
tive. Upon  questions  of  this  kind  it  is 
possible,  however,  that  tbe  authoritlea 
are  not  entirely  harmoniona,  bnt  we  think 
tbe  weight  of  authority  and  of  reason  la 
as  we  have  intimated.  See  tbe  aatbori- 
ties  above  cited;  alao  Inanrance  Go.  t. 
Randall,  71  .\la.  220;  Kane  v.  Cortesy,  100 
N.  Y.  132,  2  N.  E.  Rep.  874;  Gumming  T. 
Bank,  15  Grant,  Ch.  686.  We  think  It  mn«t 
be  hdd,  nnder  the  facta  of  ttals  eaaa.  that: 
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Caswell  WRB  dlacbarged,  and  that  by  his 
dlBcbarge  the  Jndifinent  held  by  the  Union 
Stove  &  Machine  Works  against  him  was 
also  discharged,  released,  and  satisfied; 
and  probably  there  was  no  injustice  In 
this.  The  Union  Stove  &  Machine  Works 
probably  had  sufficient  security  for  their 
debt  against  Caswell  without  recognizing 
or  accepting  Fisher  as  their  debtor  at  all, 
as  It  voluntarily  did.  Caswell,  with  all 
his  property  subject  to  execution,  was  lia- 
ble. BeRldes,  the  Union  Stove  &  Machine 
Works  had  a  chattel  mortgage  upon  a 
portion  of  CHSweH's  stock  in  trade,  which 
stock  in  trade  was  transferred  first  to 
Eastland  and  then  to  Fisher;  and  also  bad 
a  real-estate  mortgage  upon  the  real 
estate  where  the  goods  were  kept.  Bat 
the  Union  Stove  &  Machine  Works  volun- 
tarily chose  to  recognize  and  accept  Fisher 
as  its  debtor,  and  it  thereby,  under  the 
law,  made  him  its  principal  debtor,  and 
from  him  It  obtained  additional  security 
which  wouid  seem  to  be  ample.  It  pro- 
cured a  chattel  mortgage  upon  uU  Fisher's 
stock  lb  trade,  and  afterwards  replevied 
it  from  him ;  and  Fisher,  Its  own  witness, 
testified  that  the  replevied  property  was 
worth  about  91,500,  while  the  Judgment 
against  Caswell,  before  any  payments 
were  made  thereon,  amounted  to  only 
9963.99.  This  property  was  probably 
largely  wasted  by  the  transactions  had 
between  the  Onion  Stove  &  Machine 
Works  and  Fisher,  which  perhaps  would 
not  have  been  the  case  except  for  the  vol- 
untary intermeddling  by  the  Union  Stove 
&  Machine  Works. 

before  closing  this  discussion.  It  woold 
perhaps  be  well  to  quote  a  portion  of  sec- 
tion 1312  of  2  Daniel  on  Negotiable  Instru- 
ments. (4th  Ed.)  as  follows:  "The  principle 
that  whatever  discharges  the  principal 
discharges  the  surety  Is  of  extended  ap- 
plication, and  It  is  operative  whenever 
anything  is  done  which  relaxes  the  terms 
of  the  exact  legal  contract  by  which  the 
principal  is  bound,  or  in  any  wise  lessens. 
Impairs,  or  delays  the  rsmedles  which  the 
creditor  may  resort  to  for  Its  assurance  or 
enforcement;  for,  whenever  the  creditor 
relaxes  bis  hold  upon  the  principal  debtor, 
]]e  Impairs  the  hold  upon  him  which  the 
surety  would  acquire  by  substitution  in 
his  place  on  making  payment;  and  good 
faith  and  fair  denting  require  that  the 
snrety  should  not  be  exposed  to  the  in- 
juries which  might  thus  be  inflicted  upon 
him.  In  the  Immense  majority  of  cases 
the  act  done  does  not  actually  damage  the 
surety  a  shilling,  yet  the  doctrine  Is  so 
firmly  established  that  only  legislative 
enactment  can  change  It."  We  have  now 
considered  every  substantial  qnestion  In 
this  case.  There  are  other  questions  pre- 
sented by  cunnsers  briefs,  but  with  the 
views  that  we  entertain  we  do  not  think 
that  it  is  necessary  to  discuss  them.  The 
judgment  of  the  court  below  wilt  be 
afflrmed.    All  the  justives  concurring. 

KlCHAKDBON  et  ttl.  V.  LenHARD. 

(Supreme  Court  qf  Kantaa.    May  7, 1393.) 

CONTBAOT — ACCBPTAKOE  —  UnRBASOKABLE  DBLAT. 

A  proposition  to  pay  $3.50  for  a  car  load  of 
i^ples,  sabmitted  by  mail  to  the  vendor,  but  de- 


clined tlie  next  day,  and  eight  days  later  aoeept- 
ed  by  sncb  vendor,  imposes  no  obligation  upon 
tlie  parties  making  the  same.  The  offer,  having 
been  declined,  was  at  an  end,  unless  renewed  by 
tbe  vendees.  It  is  incumbent  upon  a  party  to 
whom  a  contract  is  submitted  by  post  to  signify 
his  acceptance  of  the  same  within  a  reasonable 
time  if  be  desires  to  take  the  tienofits  of  it. 
(ISvllabus  by  Qreen,  C.) 

Commissioners'  decision.  Error  from 
court  of  common  pleas,  Sedgwick  county; 
Jacob  M.  Balebrbton,  Judge. 

Action  by  P.  J.  Lenbard  against  Ueorge 
C.  Richardson,  Herman  Simon,  and  E.  M. 
Billings  to  recover  a  sum  doe  on  a  settle- 
ment for  a  car  toad  of  apples.  There  was 
a  general  verdict  for  plalutlft,  and  special 
findings.  Defendants  moved  for  judgment 
on  the  findings  notwlthstandinii;  the  gen- 
eral  verdict,  and,  the  motion  being  denied, 
they  bring  error.  Reversed  and  remand- 
ed,  with  Instructions  to  enter  Judgment  for 
defendants. 

.loba  E.  Hume,  for  plaintlUs  In  error. 
Thomas  C.  Wilsoa,  tor  defendant  in  error. 

Gebkn,  C.  p.  J.  Lenbard  sued  tbe 
piaintilTs  in  error  in  the  common  pleas 
court  of  Sedgwick  coonty  for  the  sum  of 
935U,  claimed  to  he  due  opon  a  compro> 
mise  and  settlement  for  a  car  load  of  ap- 
ples, sold  and  consigned  by  him  at  Pierre 
City,  Mo.,  to  Richardson,  Simon  &  Co.,  at 
Wichita,  Kan.  Tbe  plaintiff  below  al- 
leged that  about  the  20th  day  of  January, 
1KS7,  he  sold  and  shipped  from  Pierce  City. 
Mo.,  to  the  defendants  at  Wichita  a  car 
load  of  apples,  fur  which  he  was  to  receive 
9569.25;  that  a  dispute  arose  between  the 
parties  as  to  the  quality  of  the  fruit,  and 
the  defendants  wrote  to  the  pIa<ntltT,  and 
oDered,  by  way  of  a  compromise,  to  pay 
the  plaintiff  the  sum  of  93iiO  for  the  car 
load  of  apples;  that  the  plaintiff  accepted 
the  proposition,  and  agreed  to  take  the 
sura  named  in  full  satisfaction,  but  that 
the  defendants  refused  to  pay  tlie  same. 
To  this  petition  thedefendants  filed  a  gen- 
eral denial.  The  Jury  returned  a  general 
verdict  In  favor  of  the  plaintiff.  The  Jnry 
answered  the  special  findings  submitted 
by  tbe  plaintiff,  as  follows:  "(1)  Is  it  a 
fact  that  on  May  18,  1887.  the  plaintiff 
wrote  and  mailed  a  letter  to  defendants, 
which  was  received  by  them,  offering  to 
take  98»0  in  settlement  of  the  claims  of  the 
plaintiff?  Answer.  Yes;  he  did.  (2)  Is  It 
a  fact  that  defendants,  about  May  21,18S7, 
received  a  letter  again  from  plaintiff,  re- 
quesiting  them  to  send  the  9350?  A.  Yes. 
(3)  Did  plaintiff  subsequently  express  bis 
willingness  to  accept  said  sum  In  settle- 
ment? A.  Yes.  (4)  If  Bu,  when  and 
how?  A.  May  18, 1887.  by  letter;  and  bf 
draft.  May  24, 1887.  (5)  Did  plaintiff  ae- 
cept  the  '9350  before  the  offer  was  with- 
drawn by  the  defendant?  A.  Yes;  May 
l.S.  1887."  The  special  dndlngs  asked  by 
the  defendants  were  answered  In  the  fol- 
lowing manner:  "first.  When  was  the 
firm  of  Richardson,  Simnn  A  Co.  dis- 
solved ?  Answer.  From  evidence,  the  firm 
di6solv(>d  March,  1887.  ilecond.  Is  it  a 
fact  that  on  May  5,  1887,  the  plaintiff  re- 
ceived a  letter,  dated  Wichita.  Kan.,  May 
4. 1887,  signed  '  Richardson,  Simon  A  Co.,' 
to  tbe  effect  that  Richardson,  Simon  A  Co. 
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offered  the  plaintiff,  by  way  of  compromise 
of  plaintiff's  claim,  tbree  hundred  and  ilfty 
dollars,  in  fall  satisfaction  of  the  car  of 
applBH  sold  to  the  defendant  by  the  plain- 
tiff on  January  20,1887?  A.  Yes:  received 
letter  dated  May  4.  1887.  Third.  If  yon 
answer  question  2  'Yes,'  state  who  wrote 
and  stoned  that  letter.  A.  Richardson, 
Simon  &  Co.  Fourth.  On  receipt  of  letter 
by  plaintiff,  referred  to  in  question  2,  did 
Mie  plaintiff,  on  May  5,  1887,  write  and 
mall  a  letter  to  Richardson,  Simon  &  Co. 
declining  and  retasiog  to  accept  such  offer 
of  tbree  hundred  and  fifty  dollars  men- 
tioned iu  question  2?  A.  Yes.  Fifth.  Did 
the  plaintiff,  nn  May  10, 1887,  write  and 
mail  letter  to  Richardson,  Simon  &  Co., 
dated  at  Pierce  City,  Mn.,  wherein  be 
offered  to  talce  f425  in  full  satiHiaction  of 
plaintiff's  alleged  claim  against  Richard- 
son, Simon  &  Co.?  A.  Yes;  hedld.  Sixth. 
How  far  is  it  from  Pierce  Cltj,  Mo.,  to 
Wichita?  A.  About  230  miles.  Seventh. 
How  Inng  does  it  take  fur  a  letter  to  go 
from  Pierce  City.  Mo.,  to  Wichita,  Kan., 
and  vhe  versa,  in  the  ordinary  course  of 
mail?  A.  About  twelve  hours."  The  de- 
fendants filed  a  motion  for  judgment  not- 
withstanding the  general  verdict,  which 
was  orerrulud  by  the  court,  and  this  is 
alleged  as  error.  It  Is  claimed  by  the 
plaintiffs  in  error  that  the  findings  of  fact 
show  conclusively  that  the  proposition  to 
settle  fur  $350  was  never  accepted,  bat 
was  in  fact  declined,  and  that  the  plain- 
tiff below  made  anil  submitted  a  new  prop- 
osition, which  the  defpDdantsneveraccept- 
ed.  The  contcntlun  uf  the  defendant  in 
error  is  that  the  offer  of  May  4th  was  ac- 
cepted on  the  1.<!th  of  May,  and,  as  there 
had  been  no  withdrawal  of  the  proposi- 
tion, the  acceptance  was  binding  upon 
both  parties. 

From  the  special  findings  of  the  Jury  we 
are  of  the  opinion  that  tiie  mlnd.<i  of  the 
parties  nrver  met  so  ns  to  constitutes 
binding  obligation.  The  proposition  of 
the  defendauts  tu  settle  for  fitiO  was  de- 
clined by  the  plaintiff  on  the  next  <lay 
after  it  was  mailed.  This  was  the  offer, 
by  mail,  which  the  plaintiff  declared  on  in 
his  petition,  and  which  he  alleged  was 
accepti'd :  hut  the  findings  do  not  sup- 
port tbe  allegations  of  the  petition.  The 
answer  to  the  fourth  finding  submitted  by 
the  defendants  shows  that  tlie  offer  of 
9350  was  declined  by  the  plaintiff.  The 
claim  of  the  defendant  in  error  that  the 
proposition  was  not  withdrawn,  and  the 
plaintiff  below  was  at  liberty  to  accept  it 
eight  days  after  it  bad  been  made  and 
declined, cannot  be  maintained.  The  offer 
to  pay  f350  was  rejected,  and  was  there- 
fore at  an  end.  A  proposition  to  enter 
into  a  contract  submitted  by  mall,  to  be 
binding,  should  be  accepted  within  a  rea- 
sonable time,  and,  it  not  su  accepted,  the 
I)arty  making  the  offer  is  released  from  all 
liability.  Ericksori  v.  Wallace,  45  Kan. 
430.  '25  Pac.  Rep.  S!)8 ;  Trounstine  v.  Sellers, 
83  Kun.  447, 11  Pac.  Rep.  441;  Maclay  v. 
Harvey,  90  111.  525:  Dunlop  v.  HIggins,  1 
H.  L.  Cas.  387;  Judd  v.  Day,  50  Iowa,  247; 
Martin  v.  Black's  Ex'ra,  21  Ala.  721;  Rail- 
road Co.  V.  Dane,  43  N.  Y.  240;  Taylor  v. 
Kennie,  :^5  Barb.  272;  Moxley's  Adm'ra  v. 
Moxley,  2  Metc.(Ky.)  309;  Minuesota  l^in- 


seed  Oil  Co.  v.  Collier  White  Lead  Co.,  4  Dili. 
431.  Incase  the  plaintiffs  in  error  have  been 
absent  from  the  state  since  the  original 
causeof  action  accrued,  suit  could  be  main- 
tained for  tbe  value  of  tbeapplessold;  but, 
under  the  special  findings  nl  the  Jury  In  this 
case,  tbe  Judgment  of  the  court  cannot  be 
sustained.  It  Is  recommended  that  th» 
judgment  of  the  common  pleas  court  be  re- 
versed, and  that  the  case  be  remanded, 
with  instructions  to  enter  Judgment  in 
favor  of  the  defendants  below  for  costs, 
upon  the  special  findings  of  the  jury,  not- 
withstanding the  general  verdict. 

Per  CuBiAM.    It  to  so  ordered;  all  the 
justices  concurring. 


Downs  t.  Board  of  Com'rs  of  Wyan- 
dotte County  et  al. 
(Supreme  Court  of  Kansas.    May  7, 1892.) 

Taxation— Enjoinino  Collbctios— Estoppel. 
A  certain  county  road  in  Wyandotte  countv 
was  improved  in  attempted  compUanoe  witn 
chapter  'iU  of  tbe  Laws  of  1887.  The  plaintiff, 
wtio  was  tlie  owner  of  real  estate  abutting  upon 
such  road,  by  ber  agent  and  attorney  in  fact 
signed  the  petition  for  tbe  improvement.  8ba 
also  had  knowledge  of  tbe  improvement  as  the 
work  prosrressed,  knew  under  what  law  the  im- 
provement was  made,  bow  it  was  to  be  paid  for, 
and  that  her  land  would  be  taxed  therefor,  and 
she  at  no  time  made  any  objection  to  the  improve- 
ment. After  the  improvement  was  made  her 
land  was  taxed  to  assist  in  tbe  payment  therefor. 
Her  land  was  greatly  benefited  by  the  improve- 
ment, and  its  value  enhanced  to  an  amount  far 
in  excess  of  the  tax  which  was  levied  upon  the 
land  to  aid  in  the  payment  for  the  improvement. 
Meld,  that  she  cannot  now  maintain  an  action  to 
perpetually  enjoin  the  county  oflacers  from  col- 
lecting such  tax.  Hhe  is  not  entitled  to  the 
equitable  remedy  of  injunction  to  protect  ber 
from  the  natural  consequences  of  her  own  acts, 
or  from  consequences  which  she  at  least  invited, 
encouraged,  and  contributed  to  by  her  own  con- 
duct. 

(Syllabm  by  the  Court.) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Mii.i.kr,  Judge. 

Action  by  Sophia  A.  Downs  against 
the  board  of  commissioners  of  Wyandotte 
county  and  others  to  enjoin  them  from 
entering  certain  taxes  on  the  county  tax 
roll,  and  from  attempting  to  collect  the 
same.  On  a  Judgment  for  defendants, 
plaintiff  brings  error.    Affirmed. 

Hatchings  &  Keplioger,  tor  plaintiff  in 
error.  J.  B.  Scroffgs,  J.  O.  Fife,  Winfield 
FreemHa,au6  A.  L.  herger,  for  defendants 
in  error. 

Vai.rntine,  J.  This  was  an  action 
brought  in  the  district  court  of  Wyan- 
dotte county  by  Sophia  A.  Downs  against 
the  board  of  county  commissioners,  the 
county  clerk,  and  the  county  treasurer 
to  perpetaall.r  enjoin  them  from  entering 
certain  alleged  illegal  taxes  uponthecuuu- 
ty  tax  roll,  and  from  collecting  or  at- 
tempting to  collect  such  taxes.  The  case 
was  tried  before  the  court  without  a  Jury, 
and  the  court  made  certain  special  Tind- 
iugs  of  fact  and  conclusions  of  law.  and 
rendered  judgment  in  favor  of  the  defend- 
ants and  against  the  plaintiff  for  costs; 
and  the  plaintiff,  as  plaintiff  in  error, 
brings  tbe  cose  to  tbig  court  for  review. 
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Tbe  taxes  were  levied  In  attempted  por> 
snance  of  chapter  214  of  the  Laws  of  183'^, 
to  pay  for  improvementa  made  uponacer- 
tain  county  road  aometimea  called  the 
"Quindaro  Road"  and  sometimes  tbe 
"Qulndaro  Boulevard."  While  these  im- 
provements were  being  made,  the  plain- 
tiff's name  was  Sophia  A.  Cobb,  but  after- 
wards, by  marriage,  her  name  was 
changed  to  Sophia  A.  Downs.  On  tbe  trial 
of  the  ease  the  following  among  other 
facts  were  admitted  by  the  parties,  to  wit: 
"It  is  admitted  on  the  part  of  counsel  for 
plaintiff  herelD  that  tbe  plaintiff  signed 
the  petition  for  the  Improvement  of  the 
QulodarO  road  by  her  agent  and  attorney 
in  fact,  A.  H.  Cobb,  and  that  plaintiff 
knew  of  the  Improvements,  and  how  the 
Name  wert)  to  be  paid  for,  and  under  what 
law  said  Improvements  were  being  made, 
and  that  at  no  time  during  .the  progress 
of  said  improvements  did  the  plaintiff  or 
her  agent  object  to  the  same  for  any  rea- 
son whatever.  It  is  furtlier  admitted  by 
counsel  for  plaintiff  that  after  the  petition 
WHS  signed  and  the  work  begun  the  plain- 
tiff went  away,  and  she  only  knew  of  the 
inanntT  of  doing  the  work  through  her 
agent,  A.  H.  Cobb.  •  •  •  Tt  la  admit- 
ted, by  and  between  counsel  tor  plaintiff 
herein,  that  A.  H.  Cobb,  the  agent  and 
attorney  in  fact  of  plaintiff,  and  one  of  the 
utturn<?ys  in  this  case,  is  the  son  of  the 
pliiintiff  In  thin  casein  which  Sophia  A. 
Downs  is  plaintiff  and  tbe  board  of  coun- 
ty commisslonerB  la  defendant.  That 
said  A.  H.  Cobb  lives  in  what  is  known  as 
•  Cobb'B  Annex,'  within  the  half-mile  limit 
and  within  the  termini  of  tbelmprovements 
of  tbe  Quindaro  road,  and  that  said  A. 
H.  Cobb  moved  there  In  December,  1887, 
and  has  been  a  resident  there  continuously 
since  that  time,  and  had  personal  knowl- 
edge of  all  tbe  improvements  upon  aaid 
road."  Among  the  facts  found  specially 
by  the  court  are  the  following:  "The 
plaintiff  did  not  live  upon  her  land,  which 
abuts  upon  the  road  improved,  but  she 
knew  how  the  Improvement  was  being 
made,  that  It  was  underthe  act  of  the  legis- 
lature referred  to,  and  was  fully  cognizant 
of  the  work  being  doneupon  the  road,  and 
knew  that  her  property  would  be  taxed 
therefor.  She  signed  the  petition  praying 
for  the  Improvement  to  be  made,  wblvh 
petition  stated  that  those  whose  signa- 
tures were  attached  constituted  a  majority 
of  the  resident  landholders  within  the  ter- 
ritory to  be  ta.\ed.  Her  property  has  been 
greatly  benuflted  hy  thelinprovement,and 
its  value  enhanced  to  an  amount  far  in 
excess  of  the  tax  which  Is  levied  against 
her  for  the  Improvement."  The  court 
also  found  as  a  conclusion  of  law  as  fol- 
lows: "The  plaintiff  S.  A.  Downs  is  es- 
topped to  set  up  tbe  Illegality  of  tbe  tax, 
and  tbe  temporary  Injunction  as  to  her 
Is  dissolved."  As  before  stated,  the  court 
rendered  judgment  againat  tbe  plaintiff 
and  In  favor  of  tbe  defendants  tor  costs. 
We  think  the  cases  of  Stewart  v.  Com- 
missioners, 45  Kan.  708,  26  Pac.  Rep.  684, 
685,  and  Commlssionera  v.  Hoag,  48  Kan. 
— ,  29  Pac.  Rep.  758,  are  controlling  and 
conclusive  in  this  case.  The  plaintiff  in 
this  case  by  her  attorney  in  fact  signed 
the  petition   tor  tbe  luiprovement.    She 


knew  what  tbe  work  was  to  be,  and  bad 
knowledge  of  the  same  as  It  progressed, 
and  knew  how  payment  therefor  was  to 
be  made,  and  made  no  objection.  Her 
real  estate  was  greatly  benefited  by  tbe 
Improvement,  and  was  enhanced  In  valoe 
by  reason  thereof  to  an  extent  much 
greater  than  the  amount  of  the  tax  levied 
upon  it  to  pay  for  such  improvement. 
For  these  reasons  we  think  she  is  not 
entitled  to  the  equitable  remedy  of  Injunc- 
tion to  protect  her  from  the  natural  con- 
sequences of  her  own  acts,  or  from  coiise- 
qnenoes  which  she  at  least  Invited,  encour- 
aged, and  contributed  to  by  her  own 
conduct.  The  judgment  of  the  court  be- 
low will  be  affirmed.  All  the  Justices  con- 
curring. 

German  Fire  Ins.  Co.  v.  Sohrobdbr  et  si. 

(.Supreme  Covrt  of  Kansas.    May  7,  1899.) 

Ihfbachmknt  op  Witness — Evidencb  of  Con- 

TBACT. 

Declarations  and  statements  made  by  an 
agent  of  an  insuranoe  oompany,  in  conversations 
with  others,  that  "he  nad  accepted  a  risk;"  that 
"be  bad  taken  apremium  note:"  that  "the  policy 
was  not  issued  on  account  of  bis  negligence,  " — 
can  be  used  as  impeaching  evidence  in  cases 
wbeu  the  agent  testifies,  and  his  attention  is 
called  to  the  time  at  whicb,  the  place  wbere.  and 
persons  with  whom  these  conversations  occurred, 
and  be  denies  tbem ;  but  a  party  who  brings  an 
action  against  an  insuranoe  company,  on  a  verbal 
contract,  cannot  make  his  case  in  chief  by  prov- 
ing such  statements  and  declarations  by  other 
persons. 
{Syllai)us  by  Simpson,  C.) 

Coramisaiouers'  decision.  Error  from 
district  court,  Sedgwick  county;  C.  Reed, 
Judge. 

Action  by  Christiana  Schroeder  and 
others  against  tbe  German  Fire  Insurance 
Company  on  a  contract  of  insurance. 
Verdict  and  judgment  for  plalntiBs.  De- 
fendant brings  error.     Reversed. 

E.  F.  Ware,  tor  plalntlft  In  error.  W.H. 
Boone  and  J.  D.  Houston,  tor  defendants 
in  error. 

Simpson,  C.  The  defend  ants  In  error  com- 
menced this  action  against  the  plaintiff 
in  error  to  recoverdamages  occasioned  by 
the  destruction  of  their  property  In  the 
village  of  St.  Marks,  in  Sedgwick  county, 
on  a  contract  of  Insurance  made  with  the 
company  on  the  9th  day  of  July.  1887. 
The  bouse  was  burned  on  the  ,%th  day  of 
July,  1887.  No  policy  was  ever  Issued. 
The  defendant  claimed  that  the  applica- 
tion was  never  approved  or  acted  upon 
by  tbe  home  office,  as  required  by  the 
terms  of  all  policies  Issued  by  this  compa- 
ny; and  also  claim  that  the  premium  was 
never  paid,  or  offered  to  be  paid.  Eno,  a 
coplalntiff  below,  is  a  mortgage  creditor 
of  Mrs.  Schroeder.  At  the  trial  in  the  dis- 
trict court  a  Jury  returned  a  general  ver- 
dict for  Mrs.  Schroeder  for  9763.46,  with 
Interest  at  6  per  cent,  from  October  2d, 
1887,  and  returned  answers  to  the  follow- 
ing special  Interrogatories,  to-wlt:  "(1) 
When  was  the  note  the  plaintiff  Schroeder 
gave  to  A.  B.  Sutherland  due?  Answer. 
21  days  after  date.  (2)  Was  said  note 
paid  before  the  fire  occurred,  on  July  30. 
18877    A.   No.    (3)  Was   the   application 
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made  by  the  plaintiff,  and  banded  by 
Satherlaud  to  Warren  Foster,  approved  by 
the  borne  office  of  tbu  defendant  at  Peoria, 
I)).,  before  the  destruction  by  Ure  of  the 
property  claimed  to  be  owned  by  plaintiff 
intbecaae?  A.  Yea."  The  particular  facta 
are  that  before  January  1,  18S7,  a  real- 
estate  firm,  eompoaed  of  Warren  Foster 
and  A.  B.  Sutherland,  as  Foater  &  Suther- 
land, was  located  and  doing  hualiieaa  at 
the  town  of  Goddard,  15  miles  west  of  the 
city  of  Wichita.  Foster  had  been  for  some 
time  the  iij^ent  of  the  Insurance  company. 
Sutherland  held  no  af^ency,  but  occaHlou- 
ally  aolldted  Inaurance, andgot  a  "divide" 
with  Foater,  when  be  brought  Foster  a 
deairable  application.  After  the  diaaoin- 
tion  of  the  partnership,  both  Foster  and 
Satberland,  bat  not  as  partners,  were  do- 
ing a  real-estate  buainesa  in  Wichita. 
£arly  in  July,  1K87,  Sutherland  came  into 
FoHter's  oGBce  at  Wichita,  with  an  appli- 
cation from  Mra.  Schroeder  to  have  her 
property  in  St.  Maries  insured,  but  no  ac- 
tion waa  then  taltcn  on  the  application, 
because  It  showed  that  the  property  was 
mortgaged, and  did  not  show  the  name  of 
the  mortgagee.  At  the  time  Sutherland 
received  the  application  from  Jolin  Schroe- 
der  to  li^ure  the  property  of  the  defendant 
in  error  ne  executed  and  delivered  a  prom- 
issnrv  note  for  S16  to  Sutherland.  The 
time  at  which  this  note  waa  made  In  terms 
payable  is  uncertain,  but  it  was  to  be 
paid  when  the  policy  was  delivered.  Fos- 
ter, the  agent  of  the  company,  swears 
that  he  never  saw  the  note.  At  the  trial 
several  witnesses  are  produced,  who  testi- 
fy to  declarationa  and  admissions  made 
by  Foster,  at  various  times,  tu  the  effect 
that  he  had  accepted  the  note;  that  he 
bad  approved  the  application;  that  he 
had  reported  the  matter  to  the  company 
In  bia  daily  report;  and  that  the  policy 
was  not  issued  by  reason  of  his  neglect. 
Foster  la  called  as  a  witness  twice,  but 
his  attention  is  not  called  in  the  croHS- 
examinatlon  to  these  alleged  statements. 
The  insurance  company  complains  of  the 
admission  of  these  declarations.  Mrs. 
Scbroeder  swears  that  she  constituted  ber 
husband  agent  to  procure  this  insurance. 
He  swears  to  bis  agency  for  hia  wife.  The 
insurance  company  complains  of  this,  and 
claims  that  agency  cannot  be  created  in 
that  manner  by  wife  and  husband.  Other 
complaints  are  made. 

It  is  uaeless  to  attempt  a  discussion  of 
the  various  questions  ralaed  b.v  the  excep- 
tions of  tbe  plaintiff  in  error,  as  the  judg- 
ment most  be  reversed  on  account  of  the 
admission  of  improper  testimony.  The 
plaintiff  below,  tu  malte  her  case,  put  wit- 
nesses upon  the  stand  who  testified  to  con- 
versations with  the  agent  of  the  insurance 
company  after  the  fire,  in  which  he  stated 
that  the  application  was  accepted,  tbe 
promissory  note  talcen,  and  that  the  pol- 
icy would  Hiave  been  issued  if  it  bad  not 
been  for  bis  negligence.  Tbe  agent  was 
not  called  upon  to  testify  on  these  sub- 
jects, was  not  interrogated  as  to  these 
statements,  or  his  attention  called  to 
time,  place,  person,  and  words ;  in  fact, 
was  not  examined  by  the  plaintiff  in  chief, 
except,  perhapH,  to  identify  a  cop;  of  tbe 
usnal  policy  of  tbe  company  and  to  estab- 


lish his  agency.  This  class  of  evidence 
could,  in  any  event,  be  only  used  for  the 
purpose  of  Impeaching  the  agent,  if  he  had 
testitled  inchiet.  Its  admission,  under  the 
r-IrcumatancPH,  was  not  only  erroueous, 
but  aggravating.  The  trstiraony  of  Bun- 
nell is  particularly  violative  of  all  the  roles 
of  evidence,  as  be  reciteH  conversations  be 
had  with  Foster,  Sutherland,  and  Scliroe- 
der  at  various  times,  but  fixes  the  dare  of 
all  uf  them  after  tbe  Are.  Tbe  error  is  so 
manifest  that  we  recommend  thnt  the 
Judgment  be  reversed  and  a  new  trial 
granted. 

Per  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


Hammbrslouoh  v.  Hackbtt. 
(Supreme  Court  of  Kmisas.    May  7, 1S93.) 

COTBSASTS  OF  SeISIS— ACTION  FOB  BltEACU — 

Damages. 
A  conveyance  of  land  was  made  containing 
covenants  of  seisin  and  good  right  to  convey  and 
against  incumbrances,  linked  with  a  general  cov- 
enant of  warranty  to  the  grantee,  her  heirs  and 
assigns;  but  the  title  of  tbe  grantor  was  dofoct- 
lye  at  the  time  of  the  conveyance.  The  grantee 
sut}seqaently  gave  a  mortgage  upon  the  land, 
which  was  thereafter  foreclosed,  and  a  sale 
thereof  made,  after  which  several  convej'anees  of 
tbe  land  were  made,  eaob  time  for  a  substantial 
consideration.  Prior  to  the  foreclosure  and  sale 
there  was  no  adverse  possession  nor  hostile  as- 
sertion of  title  or  interest  in  another  than  the 
grantee,  and  after  the  foreclosure  and  sale  the 
purchasers  and  subsequent  grantees  were  not  dis- 
turbed in  their  possession  or  ownership  by  any 
adverse  claimant.  After  the  original  grantee 
had  parted  with  her  title  and  inter&it,  and  after 
the  foreclosure  and  sale,  she  brought  an  action 
against  her  grantor  to  recover  damages  for  a 
breach  of  the  covenants  of  seisin  and  of  right  to 
convey.  Held,  that  she  was  not  then  entitled  to 
recover  more  than  nominal  damages. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte 
county;  N.  Cree,  Judge  pro  tern. 

Action  by  Margaret  A.  Hackett  against 
Louis  Uammeralough  to  recover  damages 
for  a  breach  of  covenanta  of  seisin  and  of 
right  toconvey  and  againatlncumbrances. 
On  a  Judgment  for  plaintiff,  defendant 
brings  error.    Reversed  and  remanded. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Johnsto.v,  J. : 

Action  brought  by  Margaret  A.  Hackett 
against  Louis  Uammersluugh  to  recover 
damages  for  a  breach  of  the  covenants  of 
Heisin  and  of  right  to  convey  contained  In 
a  conveyance  executed  by  Hammei'sluugh 
to  Hackett  on  January  11,  1S79.  The  pe- 
tition seta  forth  that  at  the  tinielast  men- 
tioned, in  consideration  of  92,000,  Ham- 
meraluugh  and  wife  made  a  conveyance  of 
280  acres  of  land  in  Coffey  county,  and 
covenanted  that  they  were  "lawfully 
seised  of  an  indefeasible  estate  In  fee  sim- 
ple in  aaid  premises,  and  that  they  had 
good  right  to  convey  the  SHme. "  But 
in  fact  they  had  no  estate  therein,  nor 
any  right  to  convey  aaid  premises,  at  the 
time  said  conveyance  was  made.  Judg- 
ment is  asked  for  $2,000,  with  interest 
from  January  11,  1879.  Hanimerslough 
answered,  admitting  the  making  of  the 
deed  and  covenants,  but  denying  that  the 
consideration  was  as  alleged  in  tbe  petl- 
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tlon.  He  avers  that  on  October  6, 1866, 
O.  W.  Campbell  was  the  owner  of  the 
land,  and  then  mortgaged  It  to  Levinon  & 
Co.;  that  this  mortgage  was  foreclosed 
and  a  sale  made  to  I^tvlson  &  Co.,  who 
thereby  acquired  the  title  in  fee  Bioiple; 
that  on  October  5,  1874,  the  partners  of 
Leviaon  &  Co.  conveyed  the  land  to  Ham- 
merslough,  but  that  the  deed  of  convey- 
ance, wlilrh  was  sent  to  the  register  of 
deeds'  office  for  record,  was  lost;  that  he 
entered  upon  the  land, paid  taxes  thereon, 
and  redeemed  the  same  from  tax  sale,  and 
retained  title  thereto  until  he  conveyed 
the  land  to  Hackett;;  that  on  October  25, 
1874,  he  conveyed  the  land  tu  Julius  Ham- 
mernloagh  by  a  deed  absiiinte  in  form,  but 
which  was  in  fact  a  mortgage,  to  secure 
a  debt  wliich  he  owed  to  Julius  Hammer- 
slough;  that  this  debt  was  discharged  be- 
fore he  conveyed  the  land  to  Hackett,  and 
that  Julins  Hamraerslough,  on  May  24, 
1880,  reconveyed  the  land  to  Louis  Ham- 
merslough:  that  in  1881,  having  learned 
that  the  original  deed  of  Levison  &  Co.  to 
himself  had  been  lost,  he  procured  a  new 
deed  from  them  to  himseir,  the  original  of 
which  be  tenders  to  Hackett  or  her  as- 
signs. He  alleges  that  G.  W.  Campbell 
had  deceased  about  three  years  before 
that  time,  and  that  since  the  institution 
of  thlH  action  he  bad  acquired  all  the  title 
which  the  widow  and  bsirs  of  said  Camp- 
bell might  have  In  the  lands,  and  tendered 
a  copy  of  their  conveyance.  He  further 
alleges  that  about  February  27,  1879, 
Margaret  A.  Hackett  and  her  husband 
mortgaged  theland  tosecurea  note  which 
they  had  given;  that  the  note  was  not 
paid,  and  it  and  the  mortgage  were  as- 
signed t(>Liathrop&  Smith,  who  broughta 
foreclosure  proceeding  in  the  district  court 
of  Coffey  county,  where  they  obtained  a 
decree  of  foreclosure,  under  which  a  sale 
was  made  conveying  all  the  rieht,  title, 
and  interest  of  the  Hackects  in  the  prem- 
ises. He  further  averred  that  the  deed 
declared  on  by  Hackett  contained,  in  addi- 
tion to  the  covenants  of  seisin  and  right 
to  convey,  a  further  covenant  warranting 
and  defending  the  title  to  her,  and  her 
heirs  and  assigns,  and  that,  therefore,  the 
title  conveyed  Cn  and  acquired  by  Ham- 
merslnugh  had  inured  to  and  was  vested 
in  Lathrop  &  Smith,  and  that  they  and 
their  assigns  had  never  Deen  disturbed  in 
their  poMsesaion.  At  the  July  term,  1889, 
a  trial  was  bad  before  the  court,  and  the 
following  findings  of  fact  and  law  were 
made: 

Findings  of  fact:  "(1)  On  the  10th  day 
of  January,  1879,  the  defendant  executed  a 
deed  of  conveyance  of  the  following  de- 
scribed premises  to  the  plaintiff,  to  wit: 
The  south  half  and  the  northeast  quarter 
of  northwest  quarter  of  section  number  2, 
and  the  Bonth\vest  qnarterof  section  num- 
ber II,  both  in  township  number  21,  of 
range  sixteen,  (1(i,)  and  containing  two 
hnndrea  and  elghiy  (280)  acres,  more  or 
less.  In  Coffey  county,  state  of  Kansas. 
(2)  That  in  the  said  deed  of  conveyance 
there  was  contained  the  following  cove- 
nants, to  wit:  'The  said  Louis  Hammer- 
slough  and  Hachel  Hammerslough,  hia 
wife,  hereby  covenanting  that  they  are 
lawfully  seised  of  an  indefeasible  estate  in 


fee  in  the  premises  herein  conrS^^;  tbat 
they  have  good  right  to  convey  the  same; 
that  the  said  premises  are  free  and  clear 
of  any  incumbrance  done  or  suffered  by 
them,  or  those  under  whom  they  claim; 
and  that  Louis  Hammerslough  will  war- 
rant and  defend  the  title  to  the  said  prem- 
ises unto  the  said  party  of  the  second  part, 
and  unto  her  heirs  and  assigns,  forever, 
against  the  lawful  claim  and  claims  of  ail 
persons  whomsoever.'  (3)  That  the  con- 
sideration received  by  defendant  for  the 
said  deed  was  a  conveyance  by  plaintiff 
and  her  husband,  Thomas  Hackett.  to  the 
defendant  of  a  certain  house  and  lot  in 
Kansas  City,  Mo.,  the  title  to  which  was 
in  said  Thomas  Hackett  at  the  timeof  the 
execution  by  them  of  the  said  deed  to 
Louis  Hammerslough;  that thesaid  house 
and  lot  In  Kansas  City,  Mo.,  was  incum- 
bered with  a  mortgage  at  the  time  oi  tlie 
conveyance  thereoif  to  defendant,  hut  the 
value  of  the  interestof  said  ThomnaHack- 
ett  in  the  same,  after  dedncting  thesaid 
mortgage  incumbrance,  was  $2,000  at  the 
time  it  was  conveyed  to  defendant.  The 
said  lands  in  Coffey  county,  state  of  Kan- 
sas, were  on  the  10th  day  of  January, 
1879,  deeded  to  piaintlK  in  exchange  for  the 
said  house  and  lot,  by  agreement  between 
the  defendant  and  said  Thomas  Hackett. 
and  the  deed  to  the  said  lands  in  Coffey 
county,  state  of  Kansas,  was  delivered  to 
and  received  by  plaint<ff.  (4)  That  in 
June,  1868,  one  L.  Levison  &  Co.  com- 
menced an  action  in  the  district  court  of 
the  state  of  Kansas  fur  Miami  county,  to 
foreclose  a  mortgage  upon  the  said  landa 
in  Coffey  county.state  of  Kansas,  and  also 
upon  certain  other  lands  in  Miami  coanty. 
state  of  Kansas,  it  being  averred  in  their 
petition  in  said  suit  that  said  mortgage 
upon  said  lands  had  theretofore,  in  1866. 
been  executed  to  them  by  one  Q.  W.  Camp- 
bell ;  and  on  the  29tb  day  of  September, 
1873,  in  pursuance  of  a  judgment  and  far- 
ther proceedings  in  said  cause  against  said 
Campkell,  the  sheriff  of  Coffey  coanty, 
state  of  Kansas,  executed  and  delivered  to 
said  L.  Levisun  &  Co.  a  deed  to  all  the 
said  lands  in  Coffey  coanty,  state  of  Kan- 
sas. (5)  In  March,  1874,  the  said  L.  Levi- 
son &  Co.  executed  a  conveyance  of  all  the 
said  lands  in  Coffey  county.  Kan.,  to  de- 
fendant Louis  Hammerslough.  who  after- 
wards, and  on  the 2.5th  day  of  March,  1874. 
executed  a  deed  of  conveyance,  with  cove- 
nants of  warranty,  of  all  of  said  lands  to 
one  Julius  Hammerslough.  (6)  On  the 
14th  day  of  May,  1877,  the  coonty  clerk  of 
Coffey  county,  state  of  Kansas,  executed 
to  one  A  ust'.n  Corbin  a  tax  deed  to  the 
south  one  half  and  the  northeast  H  of  the 
northwest  %  of  section  2,  township  21, 
range  16  E.,  Coffey  county,  state  of  Kan- 
sas. (7)  That  the  tract  of  land  last  de- 
scribed was  patented  to  J.  W.  McDonald, 
and  by  him  conveyed  to  George  W.Camp- 
bell, in  October,  1868.  (8)  That  the  south- 
west ^of  section  11,  township  21,  range  16 
E.,  Coney  county,  state  of  Kansas,  was  pat- 
ented to  one  Wm.  R.  Campbell  In  1856.  (9) 
That  Wni.  R.  Campbell  died  in  1858,  leav- 
ing a  widow  and  eight  children,  of  whom 
O.  W.  Campbell  was  one.  (10)  On  the  27th 
day  of  February,  1879,  the  plaintiff  and 
herhuubaad  executed  a  mortgage  ot  the 
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louds  conveyed  by  defendant  tu  plalnt.iR 
on  tbe  10th  day  of  January,  1879,  which 
mortgage  was  afterwards  nsslKned  to 
Lathrup  &  Smith,  and  by  them  after- 
warda  forerlOHed  In  CoHey  county,  Kan., 
and  on  the  '.'0th  day  of  July,  1881,  a  sher- 
Iff'a  deed  to  the  ealdlande  was  executed  by 
tbe  Mheritt  of  Coffey  county,  state  of  Kan- 
sas, to  the  said  Lathrop  &  Smith,  who  on 
the  4th  day  of  May,  1S83,  conveyed  said 
lands  to  George  E.  Mancliester  by  a  deed 
of  quitclaim  for  tbe  consideration  of  $950, 
and  on  the  IRth  day  of  May,  1883,  the  said 
Mancliester,  by  a  deed  with  covenants  ol 
warranty,  and  for  un  expressed  considera- 
tion uf  91,025,  conveyed  the  said  lands  to 
D.  V.  Mott,  wlio,  on  the  31st  day  of  July, 
1883,  by  a  deed  with  covenants  of  war- 
ranty and  for  an  expressed  consideration 
of  $1,200,  conveyed  one  hundred  and  sixty 
acres  of  said  lands  tu  oneT.  J.Studebaker, 
who  on  the  same  day  execute<l  a  mort- 
gage of  the  same  lands  back  to  said  Mott. 
(11)  At  thit  time  the  said  lands  in  Coffey 
county,  Kan.,  were  conveyed  tu  plaintiff 
by  defendant,  they  were  vacant  and  un- 
occupied, and  the  plaintiff  never  took  pos- 
session of  the  same. " 

Conclusions  uf  law:  "(1)  That  the  said 
Austin  Corbin  was  on  the  lOth  day  of  Jan- 
uary, 1879,  the  owniTof  tbesouth  )j and  the 
northeast  %  nf  the  northwest  ^  of  section 
2,  township  21,  range  1«5  E.,  Coffey  county, 
state  uf  Kansas,  containing  120 acres.  (2) 
On  tbe  10th  day  of  January,  1879,  the  said 
Julius  Uaromerslough  was  the  owner  of 
only  an  undivided  one-sixteenth  interest 
in  the  southwest  %  ol  section  11,  township 
21,  range  16  E.,  in  Coffey  county,  state  of 
Kansas;  that  being  the  entire  interest 
that  passed  to  him  by  virtue  uf  the  deed 
from  the  sheriff  of  Coffey  county.  Kan., 
September  29,  1S73,  to  L.  L.evl8on&  Co.,  the 
deed  by  the  latter  to  defendant  in  March, 
1874,  and  the  deed  b.v  defendant  to  said 
Julius  Haminersloagh  in  1874.  (3)  That 
the  conveyance  by  defendant  to  plaintiff, 
made  January  10.  1879,  contained  a  cove- 
nant that  defendant  was  lawfully  seised 
of  an  Indeleasible  estate  hi  fee  in  the  prem- 
ises described  in  said  deed  of  conveyance, 
and  had  good  right  to  convey  the  same, 
the  said  covenant  being  one  of  seisin,  and 
at  the  time  said  covenant  in  said  convey- 
ance was  made  by  defendant  to  plaintiff 
be  owned  no  estate  or  interest  in  the 
Innds  described  in  said  deed,  and  had  no 
title  to  the  same,  or  to  any  part  thereof, 
and  the  said  covenant  was  thereby  im  - 
mediately  broken.  (4)  That  the  defend- 
ant is  not  entitled  to  any  abatement  or 
mitigation  of  damages  on  account  of  the 
mortgage  of  the  lands  described  In  the  said 
deed  of  January,  1879,  and  made  Ijy  plain- 
tiff and  her  husband  to  Foreman  &  Freld- 
lander,  and  by  them  assigned  to  Lathrop 
&  Smith,  and  foreclosed  by  the  latter,  nor 
<in  uccount  of  such  foreclusare,  and  the 
sheriff's  deed  thereunder,  to  said  Lathrop 
&  Smith.  (5)  That  the  plaintiff  ought  to 
recover  of  and  from  tbe  defendant  tbe 
sum  of  S2,000,  with  interest  thereon  at  the 
rate  of  seven  per  cent,  peranuum  from  the 
loth  day  uf  January,  1879." 

Exceptions  to  tbe  findings  and  conclu- 
sions of  law  were  taken  and  overruled, 
and  judgment  was  entered  UKainst  tbe  de- 


fendant   for    $3,478.18.       Hammerslougb 
brings  the  case  here  for  review. 

Stevens  Jt  Stevens  and  Cook  &  Qo/iaett, 
for  plaintiff  in  error.  Geo.  II.  EnglUb, 
.Juntos  W.  Jenkins,  and  W.  C.  Wells,  for 
defendant  in  error. 

Johnston,  J.,  (after  stating  the  facta.) 
It  is  obvious  from  the  findings  and  con- 
ceded facts  that  Louis  Hamuierslough  did 
not  have  the  quantity  and  quality  of  title 
which  he  undertook  to  convey  to  Mar- 
garet A.  Hackett  in  bis  deed  of  January 
10,  1879.  He  claimed  title  to  the  land 
through  a  conveyance  made  to  him  on 
March  5,  1S74,  by  Levlson  &  Co.,  who,  it 
would  seem,  obtained  all  the  title  and  in- 
terest of  Qeorge  W.  Campbell  through 
foreclosure  proceedings  and  a  sale  and 
conveyance  made  to  Levison  &Co.on  Sep- 
tember 29,  1873.  The  mortgage  hud  been 
given  by  George  W.  Campbell  on  October 
6,  1866;  and  It  is  contended  that  as  to  160 
acres  of  the  land  mortgaged  by  Campbell, 
and  which  was  conveyed  by  Hammer- 
slough,  Campbell  only  bad  snch  a  share 
therein  as  descended  to  him  from  W.  R, 
Campbell,  who  was  bis  father,  and  the  pat- 
ent>Miofttae  land.  Althuugh  the  plaintiti 
In  error  contends  that  George  W.Camptiell 
was  the  only  child  of  W.  R.  Campbell,  and 
his  only  surviving  heir,  there  is  testimony 
tending  to  show  that  W.  R.  Campbell  left 
surviving  him  a  widow  and  eight  children, 
and  there  is  nothing  to  show  that  there 
was  a  transfer  or  relinquishment  of  their 
interest  to  George  W.  Campbell.  A  por- 
tion of  the  land  appears  to  have  been  sold 
for  taxes,  and  on  May  14. 1877,  a  tax  deed 
was  executed  to  Austin  Corbin  for  the 
name;  but  in  October  of  the  same  year 
Corbin  recun  veyed  the  land  to  Coffey  coun- 
ty, and  Hammerslough  subsequently  re- 
deemed the  land  from  the  tax  sale,  and 
paid  tbe  taxes  which  had  been  charged 
against  It.  After  Louis  Uammnrslougb 
bad  obtained  the  deed  frum  Levlson  & 
Co.,  he  sent  tbe  same  to  the  register  of 
deeds  in  Coffey  county  to  be  recorded,  but 
for  some  reason  it  was  not  entered  of  rec- 
ord. It  was  mislaid  or  lost,  and  was  not 
funnd  until  after  tbe  commencement  of 
these  proceedings.  There  was  therefore  no 
record  of  title  in  Louis  Hammerslough  on 
January  10,  1879,  when  the  conveyance  in 
question  was  made.  On  March  5,  1874, 
Louis  Hammerslough  made  a  conveyance 
of  the  land  to  Jullns  Hammerslough, 
which  was  in  form  a  warranty  deed  ;  but 
the  claim  is  that  it  was  merely  given  as  a 
security  for  a  debt,  and  that  the  debt  bad 
been  paid  and  discharged  prior  to  tbe  time 
of  the  conveyance  to  Hackett.  In  an 
effort  to  perfect  the  title  Louis  Hammer- 
slough obtained  from  Julius  on  May  24, 
1880,  a  quitclaim  deed  for  the  land,  and 
on  February  25, 1882,  a  like  conveyance 
was  obtained  from  the  widow  and  heirs 
of  Geurge  W.  Campbell.  On  July  22d 
Louis  Hammerslough,  not  being  able  to 
And  tbe  original  deed  from  Levlson  &  Co. 
to  himself,  procured  a  second  deed  from 
them,  which  recited  the  making  of  the  for- 
mer deed,  and  tiiat  it  was  supposed  to  be 
lost  or  destroyed;  and,  with  a  view  to 
further  perfect,  his  title,  he  obtained  from 
Austin  Corbin,  on  March  25,1880,  a  convey- 
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ance  which  Intended  to  transfer  from  Cor- 
bin  to  Hammerslougb  whatever  Interest 
remained  in  Corbln  by  virtue  of  the  tax 
sale  of  1874.  It  thus  appears  that  the  title 
was  BO  far  defective  when  the  Uackett 
conveyance  was  made  that  there  was  a 
breach  ol  the  covenants  ol  seisin  and  of 
right  to  convey.  From  the  conclusion 
which  we  have  reached  it  is  unnecessary 
to  determine  howfar  the  title  of  Hammer- 
slough  fell  short  of  a  complete  title  at  the 
time  of  bis  conveyance  to  Hackett.  The 
covenants  of  seisin  and  of  right  to  convey 
were  broken  at  the  time  of  the  execution 
of  the  conveyance,  and  if  Hackett  had 
brought  her  action  upon  the  covenants  at 
once,  and  tendered  a  reconveyance  of  the 
same  to  Hammerslouiih,  she  would  have 
been  entitled  to  recover  the  consideration 
paid,  with  interest.  Instead  of  availintt 
herself  of  this  opportunity,  however,  she 
accepted  the  deed  and  the  land,  and  by 
her  act  and  the  operation  of  law  she  has 
transferred  the  land  to  others.  On  Febru- 
ary 27.  187i),  she  with  her  husband  execut- 
ed a  mortgage  upon  the  land  to  Foreman 
&  Freidlander,  to  secure  the  payment  of 
a  promissory  note  for  f600,  which  was  due 
March  1,  1880.  The  debt  and  mortgage 
were  afterwards  assigued  to  Lathrop  & 
Smith,  and,  default  being  made,  foreclo- 
sure proceedings  were  begun,  which  result- 
ed in  a  decree  of  foreclosure,  and  a  sale  of 
the  premises  thereunder  was  made  to 
Lathrop  &  Smith  on  .luly  2U,  1881.  Since 
that  time  there  have  been  several  convey- 
ances of  the  land,  and  each  transfer  has 
been  for  a  substantial  conBideratioD.  It 
is  true  that  the  defendant  In  error  insists 
that  the  foreclosure  proceedings  are  not 
sufficiently  valid  tu  make  them  effective, 
but  upon  this  question  she  is  cuncloded 
by  the  finding  of  the  court  that  there  was 
a  foreclosure  and  a  sale.  No  cross  peti- 
tion in  error  has  been  filed  by  her,  and 
therefore  she  is  in  no  position  to  com- 
plain or  to  secure  a  modification  of  the 
finding.  The  defect  asserted  relates  to  In- 
sufficiency of  notice,  but  it  sutisfuctorily 
appears  that  there  is  nothing  substantial 
in  the  objection,  an  the  detect  has  been 
remedied.  Hammerslougb  v.  Hackett,  80 
Kan.  57, 1  Pac.  Rep.  41 ;  HacKett  v.  Lath- 
rop, 36  Kan.  661,  14  Pac.  Rep.  220.  She  has 
been  wholly  divested  of  title,  and  Lathrop 
&  Smith  and  the  subsequent  grantees  not 
only  acquired  all  the  title  that  was  then 
in  her,  bnt  which  might  Inure  to  her  by 
reason  of  the  covenants  in  the  conveyance 
which  she  received  from  Hammerslougb. 
The  conveyance  to  her  contained  all  the 
usual  covenants.  Including  warranty  of 
title  running  to  her  heirs  and  assigns. 
Her  alienees  are  entitled  to  the  benefits  of 
the  covenants  tor  title  which  run  with  the 
land,  and  they  will  take  the  subsequently 
acquired  title  of  her  grantors  by  inure- 
ment. Gen.  St.  1889,  par.  1114.  When  she 
parted  with  all  her  interest  in  the  land  she 
had  no  longer  any  right  or  control  over 
the  covenants  which  ran  with  it,  and 
thereafter  had  no  rlsht  to  recover  more 
than  nominal  damages  for  the  technical 
breach  of  the  covenants  of  seisin  and  of 
right  to  convey.  During  her  ownership 
there  was  no  adverse  possession  of  the 
and  nor  any  hostile  asssrtiou  of  para- 


mount title  In  another.  She  suflereil  no 
actual  loss,  and  the  parties  who  claimed 
tbrongh  ber  it  appears  have  not  been  dis- 
turbed in  tbeir  possession  ur  ownership 
by  any  adverse  claimant.  With  a  view  of 
recovering  substantial  damages,  she  ten- 
ders in  her  reply  a  reconveyance  to  Haoi- 
merslongh,  but  this  was  wholly  ioeffec- 
tual,  as  the  title  or  rigbt  to  the  benefit  of 
the  covenants  bad  passed  from  her  and 
bad  vested  in  ber  assigns.  Lathrop  & 
Smith,  who  had  purchased  at  the  sheriff's 
sale,  and  their  grantees,  are  at  liberty  tu 
take  advantage  of  tlie  covenants  for  title 
whenever  a  breach  occurs  to  the  extent  of 
the  actual  loss  sustained.  The  sheriff's 
deed  conveyed  to  them  as  full  and  com- 
plete a  title  to  the  land  as  she  could  have 
given  at  any  time  after  it  became  liable  to 
the  judgment,  and  fully  conferred  on  them 
the  benefltof  thecovenants  for  title.  Civil 
Code,  §  469;  Rawie,  Gov.  §  213.  That  she 
is  entitled  to  no  more  than  nominal  dam- 
ages has  practically  been  determined  by 
this  court  inScofflns  v.Grandstaff,  12  Kan. 
467.  It  was  there  declared  that  wbere 
personal  covenants  are  connected  with  the 
sweeping  covenant  of  warranty,  and  the 
covenant  of  seisin  is  broken,  but  the  gran- 
tee has  parted  with  the  property,  and  has 
never  been  disturbed  in  liis  ownership,  nor 
paid  anything  in  purchasing  in  the  para- 
mount title,  nor  became  liable  to  pay  any- 
thing, be  can,  at  most,  recover  only  nom- 
inal damages  from  the  grantor  for  tbe 
breach  of  the  covenant  of  seisin.  See, 
also,  Morrison  v.  Underwood, 20  N.H.369; 
Baxter  v.  Bradbury,  20  Me.  26U;  Kimball 
V.  Bryant,  25  Minn.  496:  Burke  v.  Beve- 
ridge,  15  Minn.  205,  (Oil.  160;)  King  v.  Gil- 
son,  .'i2  111.  349:  Brandt  v.  Foster,  5  Iowa, 
287:  PreeicottT.Trueman,4Ma8S.627;  Col- 
lege v.  Cheney,  1  Vt.  340;  Garfield  v.  Wil- 
liama,  2  Vt.327;  Reese  v.Smith,  12  Mo.a44: 
Wilson  V.  Forbes.  2  Dev.  30;  McCarty  v. 
Leggett.  3  Hill,  134;  Colby  v.  Usguod.  29 
Barb.  339;  Boon  v.  McHenry.oS  Iowa, 202, 
7  N.  W.  Rep.  603;  Rawie,  Gov.  §§  179,  180, 
215,  220,  24«;  Tied.  Real  Prop.  §  851:  Devi. 
Deeds,  §  S94.  The  judgment  of  the  district 
court  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
All  the  justices  concurring. 


Chicago,  K.  &  N.  By.  Co.  v.  Gribsser  et  at. 

(Supreme  Court  of  Kansas.    May  7, 1S93.) 

Condemnation  Proceedings— Notice  to  Occu- 
pant—Qualifications  OF  Ck>lIMtSSIONBRS. 

1.  The  written  notice  to  the  actual  occupant 
of  land,  a  part  of  which  is  coademDed  for  rail- 
road purposes,  required  by  parii^rraph  130a.  Gen. 
St.  ISSD,  is  not  part  of  the  condemnation  proceed- 
ings, and  the  failura  to  give  that  notice  does  not 
invalidate  such  proceedings.  Too  railroad  com- 
pany that  fails  to  give  such  a  notice  before  oom- 
meuciug  tbo  construction  of  their  line  of  road 
over  the  laud  actually  occupied  is  liable  for  all 
damages  occasioned  by  their  failure  to  do  so. 

2.  The  fact  that  the  record  of  the  condemna- 
tion proceedings  does  not  show  that  any  evidence 
was  offered  establishing  the  qualifications  of  the 
commissiooei's  appointed  to  make  an  appraisement 
and  an  assessment  of  damoges  cannot  l>e  taken 
advantage  nl  in  a  collateral  pi-oceediug. 

(Syllabu*  by  Siinpson,  C.) 
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ConitulBsiunerB'  decision.  Error  from 
■court  of  cunimon  pleas,  Sedgwick  county ; 
Jacob  M.  Balderston,  .ladge. 

Action  by  Kate  GriCHHer  and  Peter 
Getto,  guardian  of  the  minor  lieira  of  Sev- 
erin  Oriesser,  deceased,  against  the  Chica- 
go, KHnsas  &  Nehraslia  Railway  Compa- 
ny, to  recover  for  damages  by  deiendant 
iti  constructing  its  road  through  the 
land  of  such  heirs.  Verdict  and  judgment 
for  plaintiffs.  Defendant  brings  error. 
Reversed. 

M.  A.  Low  and  W.  F.  Evans,  for  plaln- 
tlB  in  error.  Sankey  A  Campbell,  for  de- 
fendants in  error. 

Si.MPSox,  C.  This  action  was  com- 
menced in  the  district  court  of  Sedgwick 
■county  on  tiie  27th  day  of  February,  1888, 
to  recover  for  damages  done  to  the  land 
of  the  minor  heirs  of  Severln  Griesser  by 
the  construction  of  a  line  of  railway 
through  said  land  by  the  Chicago,  Kan- 
sas &  Nebraska  Railway  Company.  It 
was  tried  in  the  court  of  common  pleas, 
having  been  duly  transferred  thereto,  and 
resulted  in  a  general  verdict  for  the  defend- 
ants for  3],200.  The  railway  company 
brings  the  caae  here  for  review,  and  the 
principal  contention  clusters  about  the 
regularity  of  certain  condemnation  pro- 
ceedings, by  which  it  is  claimed  by  the  rail- 
way company  that  the  land  had  been  idu- 
ly  taken  and  appropriated  before  the 
commencement  of  this  action.  From 
these  proceedings  no  appeal  was  ever  tak- 
en. It  is  claimed  that  they  are  so  Irregu- 
lar that  they  could  be  entirely  disregard  - 
ed,  nnd  an  independent  action,  likn  this, 
instituted  for  damages.  If  these  condem- 
nation proceedings  were  not  utterly  void, 
but  only  technically  informal,  this  action 
will  not  lie;  the  ouly  remedy  being  by  ap- 
peal from  the  award.  The  court  below 
withdrew  these  proceedings  from  the  jury, 
and  told  thera  not  to  consider  tbem.  The 
reason  for  this  ruling  is  not  plainly  stated 
in  the  record,  but,  as  a  matter  of  fair  in- 
ference from  what  the  trial  cout^  said,  it 
seems  to  ns  that  the  trial  conrt  did  not 
consider  the  general  notice  of  condemna- 
tion sufScient  to  tilad  minor  heirs.  But, 
he  that  as  It  may,  this  is  the  controlling 
question  in  the  case,  and  we  will  proceed 
to  determine  It.  As  we  understand  the 
contention  of  the  counsel  for  defendauts 
In  error,  they  Insist  that  these  condem- 
nation proceedings  are  not  sufficient  for 
three  reasons,  and  these  are  that  there  is 
no  evidence  tending  to  show  that  the  per- 
sons appointed  by  the  district  court  to 
condemn  the  right  of  way  and  assess  the 
damages  were  qualifled  to  act  as  such 
commissioners;  there  is  no  showing  tliat 
the  map  and  profile  of  the  Intended  route 
were  made,  certilied,  and  filed  with  the 
county  clerk  before  the  road  was  con- 
structed ;  no  written  notice  was  given  to 
the  occup>ant  of  the  land;  no  proper  as- 
uessment  of  damages  was  ever  made;  and, 
finally,  that  neither  the  notice  nor  the  proof 
of  the  publication  thereof  was  sufficient. 
The  proceedings  withdrawn  from  the  jury 
Hubstantinlly  show  that  on  or  about  the 
17th  day  of  January,  1887,  the  judge  of  the 
district  coort  of  Sedgwick  county,  state 
of  Kansas,  on  the  written  application  of 


the  Chicago,  Kansas  &  Nebraska  Railway 
Company,  plaintiff  In  error,  appointed 
tbi-ee  commissioners,  having  the  qualifica- 
tions required  by  law,  to  lay  off  and  con- 
demn a  route  and  line  for  the  railway  of 
said  company  through  said  county  of 
Sedgwick;  that  said  commissioners,  after 
duly  qualifying,  as  required  by  law,  and 
after  giving  the  notice  prescribed  by  the 
statute,  located  and  condemned  a  route 
and  line  lor  said  railway  over  the  real  es- 
tate in  question,  in  the  manner  and  form 
provided  for  by  tlie  statute,  all  of  which 
was  embodied  by  tbem  In  a  written  re- 
port, and  filed  in  the  office  of  the  county 
clerk  of  said  county  on  the  2d  day  of 
March,  18S7;  that  the  county  clerk  of  said 
county  forthwith  prepared  and  Bled  in  the 
office  of  tlie  treasurer  of  said  county  a 
copy  of  said  report,  properly  certified; 
that  said  railway  company,  on  said  date 
last  aforesaid,  caused  to  be  paid  to  said 
treasurer  the  full  amount  of  the  appraise- 
ment of  the  commissioners  aforesaid,  and 
as  shown  by  said  report,  for  the  route 
and  line  over  the  real  estate  in  question ; 
and  that  said  copy,  so  filed  In  said  treas- 
urer's office,  was,  on  said  2d  day  of  March, 
1887,  duly  filed  and  recorded  in  the  office 
of  the  register  of  deeds  of  the  said  county 
of  Sedgwick,  after  the  fact  of  said  pay- 
ment hud  been  duly  certified  thereon  by 
said  treasurer. 

1.  We  find  that  the  petition  of  the  rail- 
road company  presented  to  the  district 
court  of  Sedgwick  county,  of  date  Decem- 
ber 20,  1886,  asking  for  the  appointment  ol 
commissioners,  recites  that  a  map  and 
profile  of  the  line  of  the  railroad  through 
Sedgwick  county  had  been  filed  in  theofflce 
of  tlie  county  clerk.  The  order  appoint- 
ing the  commissioners  to  lay  off  along  the 
line  of  the  railroad  the  necessary  land, 
and  appraise  and  assess  the  same,  as  re- 
quired by  law,  recites  that  "the  said  lands 
so  desired  by  said  company  for  the  pur- 
poses aforesaid  being  particularly  shown 
by  the  map  and  profile  of  said  road  on 
file  iu  the  office  of  the  county  clerk  of 
Sedgwick  county."  With  these  recita- 
tions in  the  record,  it  is  fair  to  conclude 
that  the  map  and  profile  were  filed  before 
the  land  was  condemned,  and  this  dis- 
poses of  that  contention. 

2.  It  is  contended  that  there  is  no  evi- 
dence tending  to  show  that  the  commis- 
sioners appointed  were  freeholders.  The 
order  appointing  them  recites  that  they 
are.  Even  if  they  were  not,  the  case  of 
iJuling  V.  Improvement  Co.,  130  V.  S.  559, 
9  Sup.  Ct.  Rep.  603.  is  conclusive  authority 
that  such  an  ot)]ection  cannot  be  raised 
in  a  collateral  att«ckon  the  condemnation 
proceedings. 

3.  It  is  said  that  the  failure  of  the  rail- 
way company  to  serve  written  notice  on 
a  tenant  of  the  owners,  who  was  in  actu- 
al possession  of  tiie  land,  invalidates  the 
proceedings,  it  being  admitted  that  no 
such  notice  was  ever  served.  In  the  first 
place,  the  section  that  requires  such  notice 
to  be  served  is  no  part  of  the  condemna- 
tion proceedings.  Hunt  v.  Smith,  9  Kan. 
137;  Railroad  Co.  t.  Shepard,  Id.  647; 
Railroad  Co.  v.  Grovler,  41  Kan.  685,21 
Pac.  Rep.  779;  Railroad  Co.  v.  Abbott, 
44  Kan.  170,  24  Pac.   Rep.  52.    Admitting 
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that  it  is  absolutely  required  to  be  given 
before  the  conatmction  la  commenced, 
tben  it  woald  only  aflect  the  qaeationa  of 
damagen  occaaloned  by  their  {allure  to  do 
BO.  It  Is  said  in  the  case  of  Railroad  Co.  v. 
Shepard  that  the  object  of  such  a  notice 
"is  to  iniorm  the  occupant  that  the  com- 
pany is  about  to  commence  worit,  so  that 
be  may  prepare  his  fences,  so  as  to  con- 
fine hisBtociiaud  preserve  his  crops."  It  is 
perfectly  evident  that  this  qnestion  does 
not  affect  in  any  manner  the  validity  of 
the  condemnation  proceedings.  Such  a 
notice  is  required  under  the  general  road 
law  ol  the  state,  but  it  has  been  held  that 
the  want  ut  it  is  not  a  Jurisdictional  de- 
fect. 

4.  The  next  contention  is  that  no  proper 
appraisement  of  the  land  taken  or  assess- 
ment uf  damages  to  the  land  not  taken 
was  made.  Two  reasons  are  advanced  in 
support  thereof.  The  first  Ib  that  It  was 
done  in  the  name  oi  a  dead  man,  and  the 
second  is  that  as  this  land  belonged  one 
half  to  the  widow  of  the  deceased  and  the 
other  half  to  the  two  minor  children,  the 
interest  of  each  should  have  been  deter- 
mined and  appraised.  Both  these  objec- 
tions are  tairly  met  by  the  case  ol  Railroad 
Co.  V.  Grovier,  41  Kan.  685.  21  Pac.  Rep. 
779. 

6.  Finally,  It  is  said  that  the  jurisdiction- 
al notice  is  not  sofficieutly  definite,  and 
that  by  reoson  of  its  numerous  omissions 
the  proceedings  are  void.  In  the  cases 
hereinbefore  cited  of  Railroad  Co.  v.  Shep- 
ard, d  Kan.  647,  and  Buling  v.  Improve- 
ment Co.,  130  U.  B.  569,  9  Sup.  Ct.  Rep.  603, 
the  objections  made  here  are  fully  met, 
and  determined  adversely  to  the  view  of 
counsel  for  defendants  in  error.  It  fol- 
lows that  the  trial  court  erred  in  ruling 
oat  the  condemnation  proceedings,  and 
withdrawing  them  from  the  Jury,  and  for 
this  reason  the  Judgment  most  bereversed, 
and  the  canse  remanded  for  a  new  trial. 

Pbr  Cdbiam.  It  is  ao  ordered ;  all  the 
Justices  concurring. 


(«  Kan.  576)  — — 

Atcbison,  T.  &  S.  F.  R.  Co.  v.  Boabd  or 
Com'rs  of  Osaqb  County. 

CaicAoo,  K.  &  W.  R.  Co.  ▼.  Samb. 
{Supreme  Court  of  Kansas.    May  7, 1899^) 

EsTiALIgBMEXT  or  HlOBWAT— CrOSSIKO  RlILBOAD 
TbACK— COMPBNSATION. 

'Where  a  highway  is  establistaed  across  a 
railroad  company's  rigbt  of  way,  it  is  entitled 
to  oompensation  for  all  necessary  expenditures  in 
constructing  cattle  Kuards,  and  tocb  other  things 
as  it  is  required  by  statute  to  oonstmot  on  account 
of  the  highway.  Kansas  Cent  R.  Ca  v.  Com- 
missioners of  Jackson  C!o.,  26  Fao.  Rep.  894,  45 
Kan.  716,  and  Commissioners  ol  Greenwood  Co. 
V.  Kansas  City,  E.  &  8.  K  Ry.  Co.,  i96  Fao.  Rep. 
897,  46  Kan.  104,  foUowed. 

Error  from  district  court,  Osage  coun- 
ty;  R.  B.  Spilman,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company  against  the  board 
or  commissioners  of  Osage  county,  and  an 
action  by  the  Chicago,  Kansas  &  Western 
Railroad  Company  against  same  defend- 
nntH,  each  for  the  recovery  of  compensa- 
tion lor  constructing  cattla  guards  at 


public  crossings  of  tbeir  roads.  On  Judg- 
ments for  defendants,  plalntKts  bring  er- 
ror.   Reversed. 

Oeo.  R.  Peck,  A.  A.  Hard,  and  Robert 
Dualap,  for  plaintiOs  in  error. 

Pbr  Ccbiam.  The  Judgments  of  tha 
court  below  in  these  two  cases  wiU  be  re- 
versed  upon  the  authority  of  the  follow- 
ing cases :  Kansas  Cent.  R.  Co.  v.  Com- 
missioners of  Jackson  Co..  45  Kan.  716,  26 
Pac.  Rep.  894;  Commissioners  of  Green- 
wood Co.  V.  Kansas  City,  E.  ft  ii.  K.  By. 
Co.,  46  Kan.  104.  26  Pac.  Rep.  897. 


(48  Kan.  63) 

Township  or  Qdinct  v.  SHSEaAif. 

(Supreme  Court  qf  KatuM.    May  7, 1893.) 

Towns— KiJI.UBB  TO  Ebeot    Watbbxakks — Idtp 

BIUTIBS. 

A  township  Is  not  liable  under  chapter  237 
of  the  Laws  of  18S7  for  losses  arising  from  the 
failure  of  a  road  orerseer  to  erect  and  maintain 
watermarks  at  the  fords  of  streams  that  in  hlgli 
water  become  impassable,  to  indicate  the  depth 
of  the  nrater  at  such  fords. 
{SyUabut  by  the  Court.) 

Error  from  district  court.  Greenwood 
county ;  C.  A.  LiEi.and,  Judge. 

Action  by  James  Sheehan  againnt  the 
township  of  Qnincy,  Greenwood  county, 
to  recover  for  the  loss  of  a  team,  harness, 
and  wagon,  resnlting  from  a  defective 
highway.  On  a  Judgment  for  plaintiCT,  de- 
fendant brings  error.  Reversed  and  re- 
manded, with  directions  to  enter  Judg- 
ment for  defendant. 

The  other  facts  fully  appear  In  the  fol> 
lowing  statement  by  Johnston,  J.: 

Action  by  James  Sheehan  against  the 
townnhlp  of  Qnincy,  Greenwood  coon- 
ty,  Kansas,  to  recover  damages  for 
the  loss  of  property  resulting  from  tha 
alleged  negligence  ol  the  township  in  main- 
taining a  highway.  He  alleged  that 
Qnincy  township  was  a  subdivision  ol 
Greenwood  county,  and  that  "a  certain 
stieam  of  water,  commonly  known  as  the 
'  Wainut,'  runs  through  and  across  said 
Quiocy  township;  that  a  certain  public 
road,  the  same  being  a  county  road, 
crosses  said  stream.  Said  ford  or  crossing 
was  known  to  said  defendant  to  at  times 
be  unlordable  by  reason  of  higb  water. 
Plain  titf,  for  his  cause  of  action  against 
said  defendant,  says  that  on  the  29th  day 
ot  May,  1889,  he,  in  the  regnlar  course  of 
his  business,  was  traveling  over  and  npon 
said  county  road,  and  while  so  traveling 
came  to  the  ford  or  crossing  above  re- 
ferred to;  that  he  was  unacquainted 
with  said  crossing;  that  be  referred  to  a 
watermark  then  and  there  being,  and 
that  said  watermark  showed  as  the  bot- 
tom or  lower  figure  '  7 ;'  that  about  fnar 
and  one-half  feet  ot  said  watermark  was 
visible  below  the  said  figure  '7,'  and  that 
he  believed  the  water  to  be  about  two 
and  one-half  feet  deep,  as  was  indicated 
by  said  watermark;  that  the  plaintiff. 
without  fault  or  carelessness  on  his  part, 
for  the  purpose  ot  crossing  said  stream  as 
aforesaid,  drove  into  said  stream  at  such 
regular  crossing,  and  following  the  regu- 
lar trend  ot  said  road ;  that  said  stream 
was  then  and  there  more  than  six  feet 
dsep;  that,  without  fault  or  carelessnear 
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on  biB  part,  one  of  his,  plaintiff's,  tiorses 
was  tlien  and  there  drowned;  that  in 
order  to  extricate  the  other  horse  be  was 
compelled  to  cut  to  pieces  and  destroy  a 
set  of  double  harness;  that  by  reason  of 
the  said  hlxb  water  bissprinK  wagon  was 
brolcen  and  partially  destroyed ;  that  in 
trying  to  save  the  lives  of  his  horses  the 
plaintiff  suffered  great  bodily  barm  and 
exposure;  that  all  of  said  loss  was  occa- 
sioned and  caused  by  the  defendant's  care- 
lessness and  neglect  to  pot  up,  or  cause 
the  same  to  be  put  up,  good  and  plainly 
marked  watermarks,  as  Is  required  by 
law  to  be  so  put  upand  maintained  at  the 
crossing  of  the  streams  in  this  state; 
that  prior  to  the  commencement  of  this 
action  the  plaintiff  demanded  from  the 
defendant  the  sum  of  $800;  that  said  snm 
was  his  reasonable  damanres  so  as  afore- 
said sustained;  that  the  defendant  refused 
to  pay  the  same,  or  any  part  thereof: 
that  an  itemized  account  of  plaintiff's 
claim  is  filed  herewith,  made  part  hereof, 
and  markeii  '  Exhibit  A.'"  The  items  in 
tbe  exhibit  amount  to  f  300.  Thetownship 
filed  a  demurrer,  alleging  that  tbe  facts 
stated  by  the  plaintiff  did  not  constitute 
a  cause  of  action  against  the  township  in 
his  favor,  which  demurrer  was  overruled. 
The  township  then  filed  an  answer,  and 
a  trial  was  had  with  a  jury,  which  re- 
sulted in  a  verdict  against  tbe  township 
In  the  amount  of  fl'^iO.  Exceptions  were 
taken  to  the  ruling  of  the  court  upon  the 
demurrer,  aud  to  other  rulings  made 
in  the  course  of  the  trial,  and  the  town- 
ship brings  the  case  here  for  review. 

W.  S.  Marlin,  for  plaintiff  in  error. 
Jones  Jt  Scbultz,  for  defendant  in  error. 

Johnston,  J„  (after  statlntf  the  fnct-s.) 
In  a  statute  enacted  in  18X7  it  was  pro- 
vided that  "any  person  who  shall,  with- 
out contributing  negllseuce  on  his  part, 
sustain  damage  by  reason  of  au.r  defective 
bridge,  culvert,  or  highway  may  recover 
such  damage  from  the  county  or  town- 
ship wherein  such  defective  bridge,  cul- 
vert, or  highway  is  located,  ns  herein- 
after provided ;  that  is  to  say,  such  re- 
covery may  be  from  the  county  when 
such  damage  was  caused  by  a  defective 
bridge  constructed  wholly  or  partially  by 
such  county,  and  when  the  chairman  of 
the  board  of  county  commissioners  of 
such  county  shall  have  had  notice  of  sacb 
defects  tor  at  least  five  days  prior  to  tbe 
time  when  such  damage  was  sustained ; 
and  in  other  cases  such  recovery  may  be 
from  the  township,  where  the  trustee  of 
such  township  shall  have  had  like  notice 
of  such  defect."  Laws  1887,  c.  237.  An 
earlier  provision  of  statute  provides 
"that  each  road  overseer,  within  his  dis- 
trict, shall  erect  and  keep  up.  at  the  ex- 
pense of  the  township,  posts  or  boards  at 
the  fords  of  every  river  or  creek  that  in 
high  water  becomes  impassable,  which 
posts  shall  be  set  at  ur  near  low-water 
mark,  on  which  shall  be  inscribed  in 
legible  letters  or  plain  figures  tbe  depth  of 
water  at  low  water,  together  with  a  scale 
of  feet  showing  the  scale  of  feet  above 
low-water  mark  to  the  height  which  said 


stream  is  known  to  bavo  over  risen." 
Oen.  St.lSS'j.  par.  5.ol4.  Theplaintiff  seeks 
to  establish  a  liability  against  the  town- 
ship under  the  first  provision,  claiming 
that  he  sustained  damage  by  reason  of  a 
defective  highway.  The  only  negligence 
attributed  to  tbe  township  in  his  plead- 
ing is  tbe  failure  to  put  up  watermarks 
at  tbe  crossing  of  the  stream  where  bis 
loss  occurred.  Is  tbe  township  liable  for 
tbe  damages  claimed  by  reason  otsoch 
failure?  We  think  not.  No  such  lia- 
bility exists  unless  It  Is  expressly  imposed 
by  statute.  Elkenberry  v.  Township  of 
Bazaar,  '22  Kan.  554;  Commissioners  v. 
Riggs,  24  Kan.  255.  fnder  the  statute 
quoted  the  township  may  be  required  to 
respond  In  damages  where  the  Injury  re- 
sults from  a  defective  bridge,  culvert,  or 
highway:  but  a  watermark  which  is  re- 
quired to  be  placed  at  or  near  a  ford  can- 
not reasonably  be  said  to  be  a  part  of  a 
bridge,  culvert,  or  highway;  and  the 
neglect  of  tbe  overseer  to  place  such 
watermark  at  a  ford  or  crossing  was  not. 
we  think,  within  the  contemplation  of 
the  legislature  in  enacting  the  law  of  1887. 
Imposing  liability  upon  counties  and 
townships.  The  duty  of  placing  water- 
marks at  every  ford  is  not  imposed  on  the 
township  trustee  or  the  township  board, 
but  on  tbe  overseer  of  the  district:  and  It 
will  be  observed  that  tbe  defects  for  which 
the  township  may  he  held  liable  must  lie 
brought  to  the  notice  of  tbe  township 
trustee,  and  not  to  the  road  overseer. 
If  snch  a  neglect  of  tbe  overseer  rendered 
the  township  liable,  it  Is  difficult  to  see 
how  far  the  liability  might  be  extended. 
Jn  another  provision  the  duty  is  Imposed 
on  him  to  erect  end  keep  up  posts  and 
guide  boards  at  the  forks  of  ever.v  state 
and  county  road,  containing  directions 
to  such  cities  as  are  situated  on  the  road, 
and  naming  the  distonces  thereto.  Cien. 
,St.  1889,  par.  .5487.  In  still  anotherstatute 
the  overseer  is  required  to  remove  or 
cause  to  be  removed,  between  the  1.5tb 
da.v  of  June  and  the  15th  day  of  July, 
from  the  public  highways,  all  cockleburs. 
Rocky  Mountain  sand  bnrs.  burdocks, 
sunflowers,  Canada  thistles,  and  such 
other  obnoxious  weeds  ns  may  be  injuri- 
ous to  the  best  Interests  of  the  farming 
community.  «en.  St.  1S89,  par.  5517. 
The  neglect  of  the  overseer  to  perform 
these  duties  may  create  a  liability  against 
him  for  injuries  resulting  from  his  failure; 
but  we  do  not  think  that  it  was  intended 
to  impute  such  negligence  to  the  town- 
ship, nor  Impose  a  liability  upon  the  town- 
ship for  the  failure  of  the  road  overseer 
to  put  up  guldeboards  and  watermarks, 
nor  to  cut  and  remove  sunflowers  and 
cockleburs  in  the  [troper  season.  The 
facts  stated  in  tbe  pleading  of  the  plain- 
tiff below  do  not  constitute  a  cause  of  ac- 
tion against  the  township,  and  the  de- 
mnrrer  of  the  township  should  have  been 
sustained.  The  judgment  of  the  district 
court  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  sustain  the 
demurrer  of  the  township,  and  give  judg- 
ment in  its  favor. 
All  the  justices  concarrlng. 
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Bell  v.  Morse. 

(Supreme  Court  of  Kansas.  May  7, 1892.) 
Naw  Tbial  —  EzoBsaivE  Damages — PiuuDDioa  of 
Juki. 
Where  the  damans  awarded  by  a  Jury  are 
grossly  excessive,  and  appear  to  have  been  given 
under  the  influence  of  passion  and  prejudice,  the 
verdict  should  be  set  aside,  and  the  cause  sub- 
mitted to  the  Judgment  of  a  jury  free  from  bias, 
prejudice,  or  passion.  Steinbuchel  v.  Wright, 
23  Pac.  Rep.  560,  43  Kan.  307;  Railroad  Co.  v. 
Dwello,  24  Pac.  Rep.  500.  44  Kan.  410. 

(SyllahHs  by  the  Court.) 

Error  from  district  conrt,  Jolinson 
county:  J.  P.  Hindman,  Judge. 

Action  by  Charles  Morse  aj^ainst  Simeon 
B.  Bell  for  malicious  prosecution.  Ver- 
dict and  judKment  for  plaintiff.  New 
trial  denied.  Defendant  brings  error.  Ke- 
veraed. 

Jnhn  T.  Little  and  7.  O.  Picketing,  for 
plaintiff  Inerror.  Parker  &  Seatoti  and  F, 
It.  Ogg,  for  defendant  in  error. 

Johnston,  J.  This  was  an  action  for 
mnlicions  prosecution,  brought  by  Charles 
Morse  against  Simeon  B.Bell.  Morse  was 
a  young  man  employed  by  Bell  upon  his 
farm,  and  alter  Morst^  had  left  his  employ, 
ment  he  found  some  of  his  harnesses  miss- 
ing, and, suspecting  that  Morse  had  taken 
them,  he  tools  the  advice  of  attorneys, 
and  then  made  an  affidavit  charging 
Moras  with  the  larceny  of  the  property, 
and  stating  that  he  suspected  it  was  con- 
cealed on  the  premises  of  Wilber  Morse, 
who  waa  the  father  of  Charles.  Upon  this 
affidavit  a  search  warrant  was  issued,  and 
placed  in  the  hands  of  an  otHcer,  who.  In 
company  with  Bell,  made  a  search  for  the 
property,  but  failed  to  find  it.  It  appears 
that  no  arrest  was  made,  and  the  pro- 
ceeding so  begun  was  abandoned  and 
ended.  Shortly  afterwards  this  action 
was  begun,  and  a  trial  was  had  with  a 
jury,  which  resulted  in  a  verdict  a  warding 
damages  against  Bell  in  the  sura  of  $1,000. 
A  motion  for  a  new  trial  was  made,  al- 
leging that  the  damages  awarded  l)y  the 
jury  were  excessive,  and  appeared  to 
have  been  given  under  the  influence  of 
passion  and  prejudice.  The  conrt  ruled 
that  a  new  trial  would  be  granted,  unless 
Morse  would  remit  $B0O  of  the  amount 
awarded.  The  reMfttftur  was  made,  and 
the  motion  was  then  overruled,  and  judg- 
ment given  against  Bell  in  the  sura  of 
$400.  The  most  serious  objection  to  the 
rulings  of  the  court  is  the  denial  of  the 
motion  for  a  new  trial.  One  of  the  statu- 
tory grounds  for  a  new  trial  is  the  award 
of  excessive  damages  appearing  to  have 
been  given  under  the  influence  of  passion 
and  prejudice.  The  MCtion  of  the  court  in 
finding  that  the  greater  part  of  the  award 
made  by  the  jury  was  excessive,  and  re- 
quiring the  plaintiff  below  to  remit  the 
same,  clearly  indicates  the  view  of  the 
court.  It  is  evident  from  this  finding  and 
the  proceedings  in  the  case  that  the  jury 
were  influenced  by  passion  and  prejudice 
in  rendering  the  verdict  which  was  so 
grossly  e.xcessive,  and,  within  the  author- 
ity of  the  cases  already  decided,  a  new 
trial  should  have  been  granted.  Kailway 
Ct>.  v.  Hand,  7  Kan.  .SHO;  Railroad  Co.  v. 
Cone,  37  Kan.  507. 15  Pac.  Rep.  499;  Stein- 


buchel V.  Wright,  43  Kan.  307,  23  Pan. 
Bep.  SfiO ;  Railroad  Co.  v.  Dwelie,  44  Kao. 
410,  24  Pac.  Rep.  500.  The  judgment  of  tbe 
district  court  will  be  reversed,  and  caase 
remanded  for  a  new  trial. 
All  the  justices  concurring. 


City  op  Dodge  City  t.  Wright. 

(Supreme  Court  of  Kansas.     May  7, 1893.) 

Vleasing  and  Proof  —  Objections  to  Evidkscb 
— Rbvikw  OS  Appeal. 

1.  Where  tbe  error  assigned  consists  in  sus- 
taining an  objection  to  the  introdnctlon  of  cer- 
tain evidence,  and  the  testimony  desired  does  not 
appear  in  the  record,  nor  is  there  any  statement 
made  as  to  what  tbe  evidenoe  offered  would  be. 
this  court  cannot  say  that  the  trial  court  erred  in 
excluding  such  evidence. 

2.  Evidence,  to  be  competent,  sbould  be  ood- 
fiaed  to  tbe  issues  made  by  the  pleadings. 

(Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Ford  county;  J.  CStbaxg, 
Judge. 

Action  by  R.  M.  Wright  against  the 
city  of  Dodge  City  to  restrain  It  from  in- 
terfering with  his  possession  and  right  to 
a  certain  strip  of  land.  On  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

\V.  E.  Hendricks,  for  plaintiff  in  error. 
J.  T.  VVIiitelaw,  C.  N.  Sterry,  and  T.  H. 
Bronn,  for  defendant  in  error. 

Gheen,  C  This  was  an  action  to  re- 
strain the  city  of  Dodge  City  frou'  inter- 
fering with  and  disturbing  the  plaUitiff  lie- 
low  in  his  possession  and  right 'o  a  cer- 
tain strip  of  laud  in  the  city  limits  as  a 
street,  which  he  bad  inclosed,  and  which 
the  city  authorities  attempted  to  breiik 
down.  The  plaintiff  claimed  the  prop- 
erty under  a  deed  from  the  Dodge  Clt.v 
T<»wn  Company.  The  city  alleged  thnt 
the  town  site  had  been  duly  entered  and 
patented  for  the  use  and  benefit  of  the  oc- 
cupants, and  was  conveyed  b.y  the  pro- 
bate jndge  to  the  occupants,  and  that  a 
portion  of  the  same  was  platted  into  lots, 
blocks,  streets,  and  alle.ys,  and  tbe  plat 
bad  been  filed  In  the  office  of  the  register 
of  deeds;  ami  that  the  streets  and  nlle.vs. 
as  shown  by  tlie  plot,  had  been  occnpied 
and  used  as  public  streets,  and  lots  and 
blocks  abutting  on  said  streets  had  been 
sold  with  reference  to  the  streets  so  plat- 
ted ;  that  by  reason  of  the  filing  of  nach 
plat  tbe  streets  and  alleys  as  marked 
thereon  had  been  dedicated  to  tbe  public 
use  as  such.  The  district  court  granted  a 
perpetual  injunction  restraining  tbe  of- 
ficers of  the  city  from  interfering  with 
the  plaintiff  in  his  possession.  The  city 
brings  the  case  here.  The  contrnlling 
question  in  thiscase  is  whether  the  land  in 
controversy  was  dedicated  to  the  public 
use  as  a  street. 

The  first  error  aBsign>^  is  the  refusal  of 
the  district  court  to  permit  the  plaintiff 
to  introduce  a  plat  of  E.  M.  Wright's  ad- 
dition to  the  city  of  Dodge  City.  It  is 
claimed  by  the  plaintiff  in  error  that  this 
was  a  plat  of  an  addition  filed  in  the  of- 
fice of  the  register  of  deeds  in  1884  by  the 
plaintiff  below,  and  showed  that  an  ad- 
dition was  platted  just  east  of  the  city 
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and  adJulnInK  the  land  in  controversy: 
that  the  streets  correspond  zo  the  streets 
ol  the  original  plat.  This  does  not  ap- 
pear in  the  record.  The  plat  is  not  niade 
a  part  of  the  record,  and  there  is  no  state- 
ment as  to  what  the  city  proposed  to 
prove.  "Error  cannot  bepredicated  upon 
a  rnling  excluding  testimony,  where  the 
evidence  desired  is  not  shown  in  the  rec- 
ord, nor  any  statement  made  as  to  what 
the  proposed  testimony  would  be. "  State 
r.  Barker,  43  Kan.  262,  23  Pac.  Rep.  57!>, 

It  is  next  urged  that  the  court  erred  In 
sustaining  an  objection  to  the  admission  ot 
certain  evidence  as  to  the  use  of  the  land 
in  controversy.  The  defendant  below 
expressly  disclaimed  any  intent  t.n  prove 
user  tor  the  period  ol  15  years  to  establish 
de<licatlon.  There  was  only  one  other 
purpose  for  which  evidence  of  the  use  of 
the  property  could  be  introduced ;  that 
would  he  to  show  acceptance  by  the  city 
of  a  dedication  by  the  ovtner  of  the  land. 
There  was  no  allegation  of  dedication  by 
the  owner,  and  such  user,  to  show  accept- 
ance, was  not  properly  an  issue  in  tlie 
case,  and  such  evidence  was  therefore  in- 
competent. The  plut  offered  in  evidence 
was  not  acknowledged,  and  there  was 
nothing  to  show  that  it  had  been  made 
by  theowner  of  the  land.  It  had  not  even 
been  filed  In  the  office  ot  the  register  of 
deeds.  There  was  nothing  in  the  evidence 
to  establish  either  a  statutory  or  com- 
mon-law dedication.  It  is  recommended 
that  the  judgment  of  the  district  court  be 
affirmed. 

Per  Curiam.  Tt  is  so  ordered,  all  the 
justices  concurring. 


Smith  t.  Bebler. 

(Supreme  Court  of  Kansas.    May  7, 1893.) 

Action  on  Nora — Limitations — Judohent  ok 
Flsadikq — Bfecijil  Findings. 

1.  When  it  appears  upon  the  face  of  a  note 
sued  on  that  it  is  barred  by  tbe  statute  of  limi- 
tations, and  the  only  evidence  tbat  it  is  not  barred 
consists  in  alleging  promises  in  writing  to  pay 
made  witbin  the  statutory  period,  and  such  al- 
leged promises  are  denied  under  oath,  tbe  plain- 
tiff Is  not  entitled  to  a  judgment  on  the  pleadings; 
and  tbe  fact  that  the  defendant  added,  to  bis 
said  denial  under  oath,  the  plea  of  payment  with- 
in tbe  statutory  period,  will  not  entitle  the  plain- 
tUt  to  ajudgment  on  tbe  pleadings. 

2.  When  a  special  finding  of  the  jury  is  not 
in  conflict  with  tbe  general  verdict,  it  is  not 
error  for  tbe  court  to  enter  judgment  on  tbe  gen- 
eral verdict. 

(SyUalnis  by  Strang,  C.) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Brown  county;  R.CBassktt, 
Judge. 

Action  by  A.  F.  Smith  against  Taylor 
Beeler  on  a  note.  Verdict  and  jndgmenc 
for  defendant.  New  trial  denied.  Flaiu- 
tift  brings  error.  Affirmed. 

W.  D.  Webb  and  Grant  W.  Harrlnffton, 
for  plaintiff  in  error.  James  Falluou,  for 
defendant  In  error. 

Strang,  C.  October  3. 1887,  the  pInintiR 
commenced  his  action  against  the  defend- 
nnt  on  tbe  following  promissory  note: 
"f480.S0.  One  day  after  date  I  promise  to 
pay  to  A.  F.  Smith  or  order  the  sum  of 


four  hundred  and  eighty  dollars  and  eighty 
cents.  For  value  received.  Interest  at  the 
rate  of  sis  per  cent,  per  annum.  Given 
this  26th  day  of  May,  18S7.  Taylor  Bebl- 
er. "  The  petition  alleged  that  no  part 
of  said  note  has  ever  l)een  paid;  and,  to 
show  that  the  cause  ot  action  was  not 
barred  by  the  statute  ot  limitations,  the 
petition  alleged  that  on  the  14tb  day  of 
December,  188.'),  and  again  on  tbe  6th  day 
of  February.  1887,  the  defendant  promised 
tbe  plaintiff  in  writing  to  pay  said  note, 
as  soon  as  be  was  able,  which  written 
promises  were  copied  into  and  made  a 
part  of  the  petition.  October  28,  1«87,  the 
defendant  answered,  denying  generally  all 
tbe  matters  in  the  petition,  and  denying 
under  oath  the  written  promises  to  pay 
set  out  in  the  petition.  For  a  second  de- 
fense he  alleged  that  he  was  not  able  to 
pay  when  tlie  suit  was  begun,  and  for  a 
third  defense  said  that  on  the  4th  day  of 
September,  18S7,  he  paid  the  note  sued  on 
in  full.  The  plaintiff  replied,  denying  that 
the  defendant  on  the  4th  of  September, 
1887,  or  at  any  other  time,  paid  said  note, 
or  any  part  of  it.  The  case  was  called  for 
trial  by  the  court  and  a  jury,  whereupon 
the  plaintiff  read  to  the  jury  the  pleadings 
in  the  case,  and  rested.  Thereupon  the- 
defendant  also  rested.  The  plaintiff  then 
moved  for  a  judgment  on  the  pleadings, 
which  was  overruled.  He  then  moved  the 
court  to  instruct  the  jury  to  return  a  ver- 
dict for  tbe  plaintiff  for  tbe  amount  of  the 
note,  which  motion  was  also  overruled. 
Thereupon  the  court,  on  Its  own  motion, 
instructed  the  jury  to  return  a  verdict  tor 
the  defendant,  which  was  done.  The  jury 
also  answered  the  following  question  sub- 
mitted by  tbe  plaintiff:  "What  is  th» 
amount  of  the  notn  in  snit,  with  inter- 
est? Answer.  Bight  hundred  and  ten 
dollars  and  sixty-nine  cents,  (¥81^.69.)" 
The  plaintiff  then  moved  the  court  for 
judgment  for  the  sum  of  9810.69,  th» 
amount  found  by  the  jury,  and  as  shown 
by  the  pleadings.  This  motion  was  over- 
ruled. The  plaintiff  then  moved  for  a  new 
trial,  which  motion  was  heard  and  over- 
ruled. The  plaintiff  brings  the  cane  to  this 
court,  and  says  the  court  below  erred; 
tbat  he  was  entitled  to  a  judgment  on  tb& 
pleadings  tor  the  amount  of  the  note. 

Was  the  plaintiff  entitled  to  a  judgment 
on  tbe  pleadings?  We  think  not.  The 
petition  set  up  a  copy  of  the  note,  and  al- 
leged written  promises  to  pay  within  the 
statute  of  limltatluus,  and  set  them  out 
therein.  The  defendant  denied  under  oath 
the  making  of  the  alleged  written  prom- 
ises to  pay.  No  evidence  was  offered  by 
the  plaintiff  in  support  of  thenlleged  prom- 
ises relied  on  to  take  the  case  out  of  the 
statute.  The  case  stood  tlien  as  upon  a 
petition  showing  upon  its  face  that  the 
cause  of  action  was  barred.  An  objec- 
tion to  such  a  petition  can  be  raised  at 
any  time,  even  in  arrest  of  judgment.  Ob- 
jection was  raised  by  tbe  defendant  mov- 
ing for  a  judgment  on  the  verdict  of  the 
jury,  which  motion  was  sustained,  and 
judgment  rendered  for  the  defendant. 

The  plaintiff  insists  tliat  the  plea  of  pay- 
mentlii  the  defendant's  answeris  a  waiver 
ot  the  plea  of  the  statute.  We  do  not 
think  it  is  a  waiver.    He  had  denied  under 
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oath  tbe  making  of  the  prumlties  relied  on 
to  brlDK  the  caoRe  of  action  within  the 
statute.  The  action  was  barred  then,  ui»» 
less  the  plalntiH  prove  such  proiniaes. 
The  defendant  might  have  paid  the  note 
notwithstanding  It  was  barred.  And,  It 
true,  he  had  a  right  to  so  plead,  and  also 
to  prove  tlie  fact.  But,  as  the  plaintiff 
failed  to  offer  any  proof  to  bring  tlie  cause 
of  action  within  thestatute  of  limitations, 
the  defendant  was  not  called  on  to  prore 
payment.  He  could  rest  on  his  right  to 
recover  judgment  for  costs,  on  the  ground 
that  the  plaintiff  showed  no  cause  of  ac- 
tion within  the  statute  of  limitations. 

The  plalntilf  Insists  that  be  was  entitled 
to  Judgmeut  on  the  special  finding  of  the 
jury.  The  Jury  fonnd  simply  the  amount 
of  the  note.  They  did  not  find  that  the 
defendant  owed  that  sura  to  the  plaintiff, 
but, on  the  contrary, found  that  the  plain- 
tiff bad  no  cause  of  action  agaln.it  the  de- 
fendant. When  there  Isnoconflict  between 
a  special  finding  of  the  Jury  and  the  gen- 
eral verdict, It  is  not  error  for  the  court  to 
enter  judgment  on  the  general  verdict. 
The  case  of  Lemon  v.  Dryden,  43  Kan.  477, 
23  Pac.  Rep.  641, settles  both  of  these  ques- 
tions against  the  plaintiff.  We  therefore 
recommend  that  the  judgment  of  the  trial 
court  be  affirmed. 

Prr  Curiam.  It  Is  so  ordered;  all  the 
justices  concurring. 


■Reai-ey  v.  Deepwatek  Clay  Co. 

(Supreme  Court  of  Kansas.  May  7,  1892.) 
Appbalablb  Order— Petition  in  Error. 
Where  s  Judgment  has  been  rendered  by  a 
justice  of  the  peace  against  a  oorporation,  and 
afterwards  an  execution  has  been  returned  "not 
satisfied, "  and  afterwards  an  order  upon  proper 
notice  has  been  made  by  the  justice  of  the  peace 
under  section  83,  art.  4,  of  the  act  relating  to 
corporations,  awarding  an  execution  In  favor  of 
the  plaintiff  and  against  a  stockholder  of  such 
oorporation,  an  appeal  will  not  lie  from  such  or- 
der of  the  Justice  of  the  peace  to  the  district 
court,  but  the  order  can  be  reviewed  in  the  dis- 
trict court  only  upon  a  petition  in  error. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county:  C.  Rkkd,  Judge. 

Action  in  justice  court  by  the  Deep  water 
C\ay  Company  against  the  Wichita  Ex- 
position &  Interstate  Fair  Association, 
and  judgment  for  plaintiff.  Execution  be- 
ing returned  unsatisfled,  the  justice  grant- 
ed a  motion  for  an  execntlon  against  P. 
V.  Healey,a  stockholder  of  defendant,  and 
ne  attempted  to  appeal  to  the  district 
conrt.  On  motion  of  plaintiff  tlie  appeal 
was  dismissed,  and  Ilealey  brings  error. 
AHIrmed. 

DnleJk  ir«//,forplalntitf  In  error.  Geoiye 
L.  Dousclus,  for  defendant  in  error. 

Vai.estixe,  J.  The  only  question  In- 
volved in  this  rase  is  as  follows:  After  a 
judgment  haslieen  rendered  by  a  JUHtIco  of 
the  peace  against  a  corporation, and  after 
an  execution  has  been  returned  "notsat- 
isned,*'and  after  an  order  upon  proper 
notice  has  been  made  by  the  justice  of  the 
peace  under  section  .^2,  art.  4,  of  the  act 
relating  to   corporations,  awarding    an 


execution  in  favor  of  the  plaintiff  and 
against  a  stockholder  of  such  corpora- 
tion, will  an  appeal  lie  from  such  order  of 
the  Jnstice  of  the  peace  to  the  district 
court?  Said  section  32  reads  as  follows: 
"Sec.  82.  If  any  execution  shall  have  been 
issued  against  the  property  or  effects  of  n 
corporation,  except  a  railway  or  a  reli- 
gious or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to 
levy  such  execution,  then  execution  may 
be  issued  against  any  of  the  stockholders, 
to  an  extent  pqual  in  amonnt  to  the 
amount  of  stocic  by  him  or  her  owned,  to- 
gether with  any  amount  onpaid  thereon; 
but  no  execution  shall  issue  against  any 
stockholder,  except  upon  an  order  of  the 
court  in  which  the  action,  suit,  or  other 
pruceeding  shall  have  been  brought  or  tn- 
stltnted,  made  upon  motion  in  open  conrt, 
after  reasonable  notice  In  writing  to  the 
person  or  persons  sought  to  be  charged; 
and  upon  such  motion  such  court  may  or- 
der execution  to  issue  accordingly,  or  the 
plaintiff  in  the  execution  may  proceed  by 
action  to  charge  the  stockholders  with  the 
amount  of  bis  judgment. "  It  appears  that 
on  July  2(1.  1888.  the  Deepwater  Clay  Com- 
pany commenced  an  action  before  a  justice 
of  the  peace  of  Sedgwick  county  against 
the  Wichita  Kxpositinn  &,  Interstate  Fair 
Association  for  the  recovery  of  f  176.04  and 
interest.  On  August  6, 1NN8,  a  judgment 
was  rendered  In  favor  of  the  plaintiff  and 
against  the  defendant  for  $180.50.  Exe- 
cution was  Issued  thereun,  and  returned 
"not  satisfied."  The  plaintiff  then  made 
Its  motion  before  the  said  justice  of  the 
peace  for  an  execution  against  P.  V.  Hea- 
ley  as  a  stockholder  of  the  defendant,  an 
alleged  corporation.  Proper  notice  was 
given,  and  the  motion  was  heard  bet<ire 
the  justice,  and  the  justice  awarded  an  ex- 
ecution against  Healey.  Afterwards,  and 
within  10  days,  Healey  filed  an  appeal 
bond,  attempting  to  take  an  appeal  to 
the  district  court.  Afterwards  the  Deei>- 
water  Clay  Company  filed  a  motion  in  tlie 
district  coorr  to  dismiss  the  supposed  ap- 
peal, upon  the  ground  tbat  no  appeal  will 
lie  in  such  a  case,  and  that  the  district 
court  could  not  obtain  jurisdiction  to  hear 
and  determine  the  case,  and  the  district 
court  sustained  the  motion,  and  dismisHed 
the  supposed  appeal;  and  for  the  purpose 
of  reveraingthis  ruling  of  the  district  court 
dismissing  such  suppf)sed  appeal,  Healey, 
as  plalntilf  in  error,  brings  tlie  case  to  this 
court,  making  the  Deepwater  Clay  Com- 
pany the  defendant  in  error.  In  our  opin- 
ion, the  decision  of  the  district  court  Is 
correct.  After  the  plaintiff  In  the  justice's 
court  had  obtained  its  judgment,  and 
after  the  execution  against  the  defendant 
corporfltion  was  returned  "not  satisfled," 
the  plaintiff  then  had  one  or  the  other,  at 
Its  option,  of  two  reme<Iic8,  against  the 
stockholders, — one  by  a  motion,  and  the 
other  liy  an  action.  Such  remedies  are 
as  follows:  One  by  a  "motion  in  open 
court,  after  reasonable  notice  in  writing 
to  the  person  or  persons  sought  to  be 
charged,  and  upon  such  motion  such  court 
may  order  execution  to  issue  accordingly, 
or  [tlie  other  remedy]  the  plaintiff  in  the 
execution  may  proceed  by  action  to 
charge  the  stockholders  with  the  amount 
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of  hla  Jndgment."  See  said  section  S3. 
The  plaintiff  In  the  execution  in  the  pres- 
ent  case  chooe  to  proceed  upon  a  motion 
and  notice,  and  not  bj  an  action  and  a 
Bummona,  and  it  procured  only  an  order 
and  not  a  judeiuent.  Now,  iu  there  any 
appeal  troni  thlB  order?  The  statute  re- 
lating to  appeals,  (section  120  of  the  Jus- 
tice's act,)  provides  as  follows:  "Sec.  120. 
In  all  caoea,  not  otherwise  apeclally  pro- 
Tided  for  by  law,  either  party  may  appeal 
from  the  final  Judgment  of  any  justice  of 
the  peace  to  thudlatrlctcourtof  the  county 
where  the  judKment  was  rendered. "  This 
statute  provides  only  fur  an  appeaifroni  a 
"final  judgment, "  and  there  la  no  statute 
any  where  to  be  found  providing  for  an  ap- 
peal from  a  flual  order  or  from  any  order. 
As  to  final  orders,  sections  540,  543,  of  the 
Clril  Code,  provide  as  tolkiwa:  "Sec.  540. 
AJudgment  rendered,  or  a  final  order  made, 
by  a  justice  of  the  peace,  or  any  other  tri- 
bunal, board,  or  ofiBcer  exerciulng  judicial 
functions,  and  interior  in  juriadiction  to 
the  diatrict  court,  may  be  rereraed,  vacat- 
ed, or  modiUed  in  the  district  court." 
"Sec.  543.  An  order  affecting  a  aubatantlal 
right  in  an  action,  when  auvh  order,  in 
effect,  determinea  the  action  and  prevents 
a  judgment,  and  an  order  affecting  a  sub- 
stantial right,  made  in  a  special  proceed- 
ing, or  upon  a  summary  application  in  an 
action  after  Judgment,  is  a  final  order, 
'which  may  be  vacated,  modified,  or  re- 
versed, aa  provided  in  this  article.  "  Now, 
Healey  might  have  talie  the  ruling  of  the 
juatlce  of  the  peace  in  the  preaent  caae  to 
the  district  court  for  review  upon  a  peti- 
tion in  error,  but  be  could  not  take  the 
rnting  or  the  case  to  the  district  court  up- 
on an  appeal,  for  no  statu  te  can  be  found 
authorizini;  the  same.  The  judgment  of 
the  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


Latah  Codntt  tr.  Peterson. 

(Swpreme  Court  of  Idaho.    June  8,  1892.) 

Constitutional  Law— Establishment  of  Pbi- 
vatb  koatjs. 
Section  988,  Bev.  St.  Idalio,  provldlnir  for 
laying  out  private  or  by  roads,  held  to  be  con- 
stitutional. 
(HyUabus  by  the  Cov/rt.) 

Appeal  from  district  court,  Latab  coun- 
ty;  W.  G.  PiPBB,  Judge. 

Action  by  the  county  of  Latah  against 
K.  G.  Peterson  to  condemn  a  right  of  way 
fur  a  road.  From  a  Judgment  entered  on 
a  verdict  awarding  him  91U<>  damages,  de- 
fendant appeals.    Affirmed. 

Freund  tC  Lou/fhary,  for  appellant. 
Mitchell  &  West  and  Foroey  &  TiUia- 
gbast,  for  respondent. 

Morgan,  J.  On  or  before  tbe  15tb  day 
of  Jnly,  1890,  a  petition  in  due  form  was 
presented  to  the  board  of  county  commis- 
sioners of  Latah  county,  praying  for  tbe 
establishment  of  a  private  or  by  road 
over  the  Jands  belonging  to  the  defend- 
ant, E.  G.  Peterson,  described  in  plalntiff'a 
complaint.  On  said  l.'ith  day  of  July  tlie 
board  of  county  commissioners  appointed 
three  viewers,  and  directed  that  said  view- 
ers should  meet  on  the  5tb  day  of  Septem- 
v.29p.no.l5-C9 


ber,  1890,  and  view  and  enrrejr  end  mark 
oat  said  road,  and  estimate  tbe  damages 
accruing  to  oonconaenting  landowners. 
The  said  vieweni  met  as  directed;  sur- 
veyed und  marked  out  the  road ;  platted 
and  mapped  the  same;  made  their  report 
to  said  board,  wbicb  thereupon  ordered 
tbe  road  overseer  to  tender  to  defendant, 
who  was  a  nonconsenting  landowner,  the 
sam  of  money  awarded  to  bim,  which 
sum  the  defendant  refused  to  accept. 
Thcrenpon  this  suit  was  commenced, 
Tbe  cause  was  tried  before  the  Hon.  W, 
G.  Piper,  Judge,  and  a  Jury.  The  Jury 
assesaed  tbe  damages  accruing  to  defend- 
ant at  f  100.  Judgment  of  condemnation 
was  thereupon  entered.  Defendant  ap- 
pealed from  said  judgment  to  this  court. 
The  principal  contention  of  the  appellant 
is  that  the  act  of  the  territorial  iegisla- 
ture,  to  wit,  section  0.03.  Rev.  St.  Idaho, 
is  unconstitutional,  for  ihe  reason  that  it 
attempts  to  take  private  property  fur 
private  use.  It  is  a  general  rule  that  tbe 
right  of  eminent  domain  does  not  imply 
a  right  In  the  sovereign  power  to  take  the 
property  of  one  citizen,  and  transfer  it  to 
another,  even  tor  a  full  compensation, 
where  tbe  public  interest  will  be  in  no  way 
promoted  by  such  transfer.  This  duc- 
trlue,  in  the  absence  of  any  constitutional 
provision,  la  eatablisbed  by  a  long  line  of 
deciaions  not  necessary  here  to  enumerate. 
Among  other  deciaions,  tbe  appellant 
cites  Oaburn  v.  Hart, ^  Wis.  89.  Tiie  stat- 
ute of  Wisconsin  authorized  tbe  laying 
out  of  private  roads  upon  the  application 
of  any  freeholder,  such  applicant  to  pay 
all  damages  and  coats.  To  this  waa  add- 
ed by  the  same  statute  the  further  provi- 
sion that  "auc.h  private  road,  when  aolaid 
out, shall befortheuae  of  the  applicant,  his 
heirs  or  aaalgns,  *  *  *  noraballtheown- 
er  of  tbe  land  through  which  auch  roada 
shall  be  laid  out  be  permitted  to  uae  the 
same  as  a  road,  unless  he  shall  have  signi- 
fied hisintentionotsodoing,  •  •  *  before 
thedaiuagea wereaacertaiued."  Thecourl 
held  in  above  case  that,  inasmuch  as  tlie 
public  could  not  uae  such  road,  and  bad 
no  interest  in  it,  and  tbe  owner  of  the  land 
could  not  uae  it,  the  law  could  not  beaus- 
tained.  It  will  be  noticed  that  our  atat- 
ute  (section  983  et  seq.)  contains  no  such 
exclusive  provialona,  but  a  private  road, 
when  opened,  can  be  used  for  any  purpose 
to  which  it  Is  adapted  by  tbe  general  pub- 
lic and  by  any  individual  thereof.  In  tbe 
same  case  the  court  say:  "Inaumeofthe 
states  it  hae  been  held  that  tbeae  roads, 
although  termed  'private,'  yet  were  in 
fact  public,  roada,  so  far  as  the  right  to 
uae  them  was  concerned,  and  upon  this 
ground  the  power  of  the  legislature  to  au- 
thorize tbein  to  be  laid  out  haa  been  pua- 
tained."  Oaborn  v.  Hart,  W  Wis.  91;  Per- 
rine  v.  Farr,22  N.  J.  Law,  35C;  In  re  Hick- 
man, 4Har.  (Del.)5S0.  In  caae  of  Witham 
V.  Osburn,  4  Or.  318,  alao  cited  by  appel- 
lant, the  court  hold  that  private  proper- 
ty cannot  be  taken  for  excluaively  private 
uae,  whether  compensation  be  made  or 
not;  but  the  court  alao  hold  that  tbe  leg- 
islature may  provide  for  the  establish- 
ment of  private  roads,  or  "byways,"  as 
they  are  termed  in  our  statute,  by  provid- 
ing that  they  shuil  be  public  instead  of 
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private  roads,  and  that  they  may  be  used 
by  the  public.  It  will  be  noticed  that  the 
decree  of  the  court.  Id  the  case  at  bar, 
ilirecta  that  the  said  highway  shall  be 
opened  for  the  use  and  benefit  of  the  said 
P.  N.  Lunstrnni,  the  applicant,  and  the 
jB:eDeral  public,  so  that  the  decree  itself 
provides  that  it  shall  be  a  public,  as  well 
as  a  private,  road. 

In  Nesbitt  v.  Trumbo,  39  111.  110.  and 
Orear  v.  Crossly,  40  111.  175,  the  court  hold 
that  section  93  of  the  act  of  1861  (St.  111. 
p.  263)  is  unconstitutional,  for  the  reason 
that  it  transfers  the  use  of  the  land  con- 
demned to  the  person  for  whose  use  the 
road  was  established,  bis  heirs  and  as- 
signs, forever.  The  owner  is  deprived  of 
its  use,  and  the  other  acquires  its  upe  per- 
petually. For  all  practicable  purposes, 
this  amounts  to  a  transfer  of  the  land. 
It  will  be  seen  that  this  statute  Is  very 
different  from  section  933,  Rev.  St.  Idaho. 
TheownerofthesoU  and  the genpral public 
has  as  much  interest  In  and  the  right  to 
the  use  of  such  private  road,  as  fully  and 
completely,  as  the  person  upon  who^e  ap- 
plication it  is  opened;  and  the  effect 
would  be  that,  if  the  use  of  the  land  for 
such  purpose  should  cease,  it  would  re- 
vert to  the  owner  of  the  soil.  In  the  two 
last-named  cases  Mr.  Justice  Lawbe.ncb, 
oneof  the  mostemlnent  jurists  of  his  time, 
dissents  from  the  opinion  of  the  court, 
and  giving  his  reasons,  in  Crear  v.  Cross- 
ly, he  says:  "If  the  government,  after 
making  a  grant,  owns  all  the  surround- 
ing lands,  the  grantee  takee  a  right  of 
way  over  the  surrounding  land  to  the 
public  highway  as  an  incident  to  bis 
grant;  and  it  the  government  retains  the 
title  to  a  tract  of  laud,  having  sold  the 
land  surrounding  It  on  every  side,  a  right 
of  way  to  a  public  road  is  reserved  by  im- 
plication. This  right  of  way  continues  in 
both  cases,  both  in  favor  of  and  against 
subsequent  grantees,  for  it  is  u  right  cre- 
ated by  operation  of  law,  and  from  neces- 
sity, to  enable  owners  to  enjoy  their  lands. 
1  consider  our  statutein  regard  to  private 
roads  as  simply  based  on  this  coniuion- 
law  right,  and  regulating  its  exercise. 
The  right  existed  before  the  act  was 
passed,  by  the  established  rules  of  the 
common  law  in  regard  to  the  construc- 
tion of  grants."  These  reasons  apply 
with  equal  force  to  our  own  statute,  and 
in  onr  opinion  would  be  sufficient  reason 
for  upholding  it,  were  there  no  other  au- 
thority. There  is  abundant  authority, 
however,  for  sustaining  the  statute  in  the 
decisions  of  the  courts.  Where  the  road, 
though  laid  out  upon  the  application  and 
paid  for  and  l^ept  In  repair  by  a  particu- 
lar Individual,  who  isespecially  accommo- 
dated thereby,  is,  in  fact,  a  public  road, 
and  for  the  use  of  all  who  may  desire  to 
use  It,  then  it  is  regarded  as  accomplish- 
ing a  pulilic  purpose  for  which  land  may 
be  condemned.  Lewis.  Em.  Dom.  §  167; 
Shaver  v.  Starrett,  4  Ohio  St.  494 :  Ferris 
V.  Bramble,  5  Ohio  St.  109;  Denham  v. 
Commissioners,  lOS  Mass.  202;  Sherman  v. 
Buick,  32  Cal.  241,  and  cases  there  cited; 
Monterey  County  v.  Cushing,  83  Cal.  507, 
23  Pac.  Rep.  700;  Brock  v.  Town  of  Bar- 
net,  57  Vt.  172.  The  constitution  (ar- 
ticle 1,  §  14)  BUbatantlaily   recognizes  the 


right  of  the  legislature  to  provide  for  lay- 
ing out  private  roads  or  byways,  as  fol- 
lows: "The  necessary  use  of  lands  for 
reservoirs  or  storage  basins,  for  the  par- 
poses  of  Irrigation,  or  for  rights  of  way 
for  the  construction  of  canals,  ditches, 
flumes,  or  pipes,  •  •  •  or  any  other  use 
necessary  to  the  complete  development  of 
the  material  resources  of  the  state, 
•  •  •  Is  hereby  declared  to  be  a  public 
use."  This  provision  is  certainly  suffi- 
cient to  authorize  the  legislature  to  pro- 
vide for  the  establishment  of  bywayB,  or 
pentways,  as  they  are  sometimes  called, 
or  private  roads,  which  are  for  the  use  of 
any  one  who  may  desire  to  use  them.  Tbe 
necessity  for  such  private  roads  is  appar- 
ent when  it  is  stated  that  it  would  be 
impossible  to  improve  very  many  valua- 
ble tracts  of  land  In  this  state  which  are 
not  reached  by  public  highways,  unless 
this  power  existed.  Such  roads  are  there- 
fore necessary  to  the  complete  develop- 
ment of  the  material  resources  of  tbe 
state.  We  are  therefore  of  the  opinion 
that  section  933,  Rev.  St.  Idaho,  is  con- 
stitutional. 

The  appellant  complains  that  the  de- 
cree of  the  court  authorizes  tbe  condemna- 
tion of  a  strip  of  land  only  80  feet  wide, 
instead  of  50  feet,  which  Is  required  for  tbe 
width  of  highways.  It  would  seem  that 
the  person  whose  land  is  condemned  can- 
not be  heard  to  complain  that  tbe  court 
did  not  take  50  feet  of  land  Instead  of  30 
feet.  It  Is  hardly  consistent  with  his  posi- 
tion, since  he  appears  here  complaining 
that  any  was  taken. 

The  appellant  also  makes  the  point  that 
the  complaint  does  not  state  facts  snffl- 
clent  to  conMtltute  a  cause  of  action.  We 
think  this  point  cannot  be  sustained. 
The  ultimate  facts  only  are  necessary  to 
be  alleged,  and  these  are  sufflclentiy  set 
forth.  The  respondent  in  this  case  com- 
plains that  the  court  below  rendered  a 
judgment  in  form  against  P.  N.  Lnn- 
st.'  um  for  the  amount  of  the  damages  and 
one  half  the  costs,  while  it  is  undoubtedly 
true  that  no  judgment  can  be  rendered 
against  one  not  a  party  to  the  suit.  As 
neitlier  the  respondent,  the  county  of 
Latuh,  nor  Lunstrum,  nor  Peterson  baa 
taken  any  ni>peal  from  this  part  of  tbe 
judgment.  It  is  not  before  this  court.  The 
condemnation  is  made  substantially  upon 
condition  that  said  Lunstrum  shall  pay 
the  defendant,  Peterson,  the  damages  and 
one  half  the  costs,  (Into  court,)  and,  upon 
such  payment  or  tender,  the  decree  can 
be  enforced.    Judgment  affirmed. 

Sullivan,  C.  J.,  and  Hlbtos,  J.,  concur. 


Maynard  v.  Ivey  et  al.    (No.  1,S46.) 
(Supreme  Court  of  Nevada.    June  3,  1S93.) 

]tfE0B4NICa'  LiKNS— SOPFICIESCT  OP  StATKXEXT. 

1.  The  fact  that  a  claim  for  a  lien  include; 
charges  for  which  no  lien  is  given,  will  notdereat 
that  portion  of  the  claim  lor  which  a  lien  is  pro- 
vided, where  the  charges  are  separately  stated. 

2.  Under  Gen.  St  i  3812,  which  provides  foe 
filing  a  statement  claiming  a  mechanic's  lien,  a 
statement  is  suflBoient  which  describes  the  prop- 
erty sought  to  lie  charged,  gives  the  name  of  tta( 
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owner,  fhe  name  ofthepersonsby  whom  claimant 
was  employed  and  under  whom  he  worked,  and 
the  total  amount  due.  after  deducting  all  credits, 
without  speuifving  the  particular  kind  of  labor 
performed.  Malter  7.  Mining  Co.,  8  Pao.  Rep. 
i>U,  18  Nev.  Sil3,  distinKuished. 

Appeal  from  district  court,  Waeboe 
<!ounty ;  B.  R.  Biorluw,  Jud^e. 

Action  by  H.U.  Ma.vnard  HKninst  W.  H. 
'vey  and  iinother  to  forecloRe  a  laborer's 
lien.  From  a  judgment  for  defendant 
Ivey  on  demurrer,  plaintiff  appeals.  Re- 
veraed. 

Hubert  M.  anrk,  for  appellant.  WH- 
Ilam  Webnter,  for  respondent. 

MuBPiiY,  J.  This  action  was  coui- 
menced  to  foreclose  a  ineclianic's  and  la- 
Ixirer's  lien  a^ulnst  tfie  property  of  tlie 
Willow  Creek  Mining  Company,  a  corpo- 
rntion  doing  buulness  In  Waslioe  county, 
Xev.  W.  H.  Ivey  was  made  a  party  de- 
fendant, as  liaving  or  claiming  to  have 
an  Interest  In  the  propert.v  by  judgment 
iind  execution,  alleged  to  be  subHequent 
to  plaintiff's  lien  Ive.v  demurred  to  the 
ciiniplaliit,  upon  the  ground  tiiat  it  did 
not  state  facts  suBlcient  to  constitute  a 
cause  of  action  against  him.  The  demur- 
rer was  sustained,  and  this  appeal  Is  talcen 
from  the  order  sustaining  the  demurrer 
and  dismlMsing  the  action  as  to  Ive.v.  We 
are  left  in  doubt  as  to  which  portion  of 
tliu  complaint  the  demurrer  was  sus- 
tained, and  it  will  necessitate  an  exami- 
nation of  the  entire  pleadings  to  deter- 
mine therefrom  If  It  is  a  compliance  with 
onr  lien  law.  The  plaintiff  flled  with  the 
county  recorder  of  Washoe  county,  with- 
in the  time  required  bylaw,  a  statement  of 
his  account,  In  which  la  set  forth  the  num- 
ber of  days  work  performed,  the  price  per 
day  that  had  been  agreed  upon,  the  dates 
between  which  the  work  and  labor  were 
performed,  together  with  the  amount  re- 
ceived by  him,  and  by  whom  paid.  The 
statement  of  the  plaintiff's  account  is  a 
sufficient  compliance  with  the  statute. 
The  mere  fact  that  he  has  included  in  his 
Htatementchargesforwhichthplaw  allows 
no  lien  will  not  defeat  that  portion  of  his 
claim  tor  which  he  is  entitled  to  a  lien, 
when  the  charges  are  separately  stated. 
Alien  ▼.  Smelting  Co.,  73  Mo.  G92;  Dennis 
V.  Smith,  (.Minn.)  38  N.  W.  Rep. 69.5;  John, 
son  V.  Building  Co.,  23  Mo.  App.548:  Hub- 
bard V.  Brown.  S  Alien,  .590:  Harmon  v. 
R.-iilroad  Co.,  (Cai.)  22  Pac.  Rep.  407;  Al- 
brecht  v.  Lumber  Co.,  (Ind.  Sup.)  20  N.  E. 
Rep.  157:  Gaskell  v.  Beard,  (Sop.)  11  N.  Y. 
Snpp.  399. 

The  name  of  the  owner  of  the  projwrty 
Is  set  out  In  the  notice  of  lien  as  follows: 
"Know  all  men  by  these  presents,  that  H. 
O.  Maynard,  of  the  county  of  Washoe  and 
state  of  Nevada,  has  performed  labor  In 
and  upon  tiie  mining  claim  and  mill  site 
and  grounds  of  the  Willow  Creek  Mining 
Company,  a  corporation  of  the  state  of 
Nevada,  situate  in  the  said  <;ounty  of 
Washoe,  as  more  particularly  hereinafter 
described ;  that  the  following  is  a  Just 
and  true  statement  of  the  demand  due  H. 
<i.  Maynard,  after  deducting  all  just  cred- 
its and  offsets;  and  that  It  Is  his  intention 
to  claim  and  hold  a  lien  upon  the  said 
mining  claim,  mill  site,  and  grounds  ol 


the  said  Willow  Creek  Mining  Company, 
and  upon  the  improvements,  appliances, 
machinery,  and  appurtenances,  mill  and 
water  rights,  belonging  to  or  claimed  by 
said  corporation,  described  as  follows: 
Liot  No.  :i7,  containing  20.66  acres.  In  sec- 
tions 12  and  13,  In  township  17  north, 
range  19  east,  us  shown  by  the  record  of 
the  patent  of  the  United  States  to  said 
mining  company  at  page  303,  in  Book  A  of 
Patents,  records  of  said  Washoe  county, 
to  whlcii  record  reference  Is  hereby  made; 
and  that  certain  tract  of  land  commenc- 
ing at  the  southwest  corner  of  section  7, 
in  said  township  and  range  20  east;  thence 
running  2.54  feet  east;  thence  north,  along 
Virginia  and  Truckee  Railroad  fence,  1,122 
feet ;  thence  west  600  feet;  thence  south  to 
place  of  beginning,— all  of  which  land, 
improvements,  superstructures,  and  ap- 
purtenances are  charged  with  this  lien. 
That  said  work  was  performed  at  thespe- 
cial  Instance  and  request  of  C.  C.  Steven- 
sun,  president  of  said  corporation,  and 
ofD.  H.  BIsbe,  when  superinteDdeutofsaid 
corporation,  thereto  duly  authorized  by 
the  trustees  thereof." 

The  right  to  Hens  given  to  mechanics 
and  laborers  is  introduced  into  the  statu- 
tory law  of  the  states  by  positive  stat- 
utes. These  statutes  were  at  first  looKed 
upon  by  the  courts  to  be  in  derogation 
of  the  common  law.  and  hence  they  wero 
strictly  construed.  They  have  now,  how- 
ever, become  an  integral  part  of  our  law, 
and  their  justice  and  beneficence  have 
become  so  apparent  that  it  was  not  in- 
tended by  the  legislature  that  laborers' 
lien  statements  should  be  strangled  by 
technicalities,  but,  being  remedial  in  their 
nature,  they  were  to  receive  a  broad  and 
liberal  construction.  Skyrme  v.  Mining 
Co.,  8  Nev.  221 ;  Hunter  v.  Truckee  Lodge. 
14  Nev.  28;  Lonkey  v.  Wells,  16  Nev.  274; 
Malter  v.  Mining  Co.,  18  Nev.  212,  2  Pac. 
Rep.  50.  The  purpose  of  section  3812,  Gen. 
St.  Nev.,  is  to  secure  to  owners  and  oth- 
ers, who  are  about  to  advance  money  or 
purchase  the  property,  notice  of  the 
amount  and  nature  of  the  lien  to  which 
the  property  Is  subject,  and  In  whose  fa- 
vor the  lien  has  accrued,  and,  if  that 
notice  is  fairly  given  under  the  claim- 
ant's signature  and  affidavit,  it  is  a 
substantial  compliance  with  the  statute, 
which  is  all  the  law  requires.  It  would  be 
too  rigorous  to  insist  upon  formal  and 
technical  accuracy  from  a  laborer  in  filing 
his  statement  of  lien  with  the  county  re- 
corder. We  think  that  thestatement  flled 
by  the  plaintiff  in  this  case  meets  the  re- 
quirements of  the  statute.  The  stock- 
holders, lieu  claimants,  or  a  prospective 
purchaser  of  the  Willow  Creek  Mining 
Company  property,  by  an  inspection  of 
the  statement  of  lien  recorded  in  the  office 
of  the  county  recorder,  would  be  notified 
that  Maynard  claimed  to  have  performed 
labor  on  property  owned  by  the  Willow 
Creek  Mining  Company.  The  total 
amount  earned  is  stated.  Ail  credits  and 
offsets  are  deducted  therefrom,  and  the 
intention  of  Maynard  to  claim  a  lien 
against  the  property  for  the  balance  due, 
the  names  of  the  parties  by  whom  he  was 
employed,  terms  and  time  given,  with  a 
description  of  the  property  aongbt  to  be 
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cbarged  by  the  lien,  enflBdent  for  Identifl- 
cation.  In  tbe  complaint  It  la  alleged 
"tbat  at  tbe  date  of  said  employment,  and 
at  tbe  time  said  work  and  labor  waa  per- 
formed, the  defendant  Willow  Creek  Min- 
ing Company  waa,  ever  alnce  has  been, 
and  now  ia,  tbe  ownera  of  the  aald  Willow 
Creek  mine,  mining  ground,  and  tbe  Im- 
provementa  thereon  ;"  deacrlblng  them  aa 
io  tbe  notice. 

Tbe  allegation,  tbat  "he  hue  performed 
labor  In  and  upon  the  mining  claim  and 
mill  alte  and  grounda  of  tbe  Willow  Creek 
Mining  Company,"  la  aufflcient.  We  do 
not  think  be  is  required,  under  tbe  lien 
law,  to  say  that  be  waa  employed  a  cer- 
tain number  of  days  working  In  thelaceof 
a  drift,  tunnel,  or  in  the  bottom  of  a 
winze  or  abaft,  aa  a  miner,  or  that  lie  waa 
running  a  car  or  tramway  or  turning  a 
windlaaa  to  carry  rock  from  the  mine,  or 
tbat  be  waa  employed  in  the  mill,  fcdlng 
batteriea  or  attending  pana,  or  mention 
any  particular  kind  ot  work  that  be  waa 
called  upon  to  do  by  his  foreman  or  super- 
intendent. As  was  aald  by  the  supreme 
court  of  Cnllfornln  in  the  caae  of  Malone 
V.  Mining  Co.,  76  Cal.  586,  18  Pae.  Rep.  772: 
"It  ia  sufficient  to  say  that  the  character 
of  tbe  work  should  not  be  scrutinized  too 
strictly.  If  the  labor  bad  a  legitimate 
connection  with  the  working  of  tbe 
mine,  it  iasutficient,  within  the  meonlng 
of  tbe  law."  A  substantial  compliance 
with  the  atatnte  ia  anfflulent,  and  tbia  ia 
ahown  to  exiat  wherever  enough  appears 
on  tbe  face  of  the  statement  to  point  out 
the  way  to  a  sacceHsfai  inquiry,  but 
ahonld  not  be  carried  to  such  extremea 
aa  aerve  only  to  perplex  and  embarraaa  a 
remedy  intended  to  be  aiuiple  and  sum- 
mary, without  adding  anything  to  the 
aecurity  of  the  parties  having  an  interest 
in  the  property  sought  to  becharged  with 
tbe  lien.  Tbe  question  aa  to  bow  moch 
labor  was  performed  upon  tbe  property, 
and  what  portion  shall  be  subject  to  the 
plaintlff'a  Hen,  is  one  for  tbe  court  to  de- 
termine, after  hearing  all  the  evidence  In 
tbo  caae.  A  notice  of  intention  to  claim  a 
lien  may  include  more  property  than  is 
subject  to  tbe  Hen,  or  of  greater  value 
than  ia  required  to  pay  tbe  aame.  North- 
weatern,  etc.,  Co.  v.  Norwegian,  etc..  Sem- 
inary, (Minn.)  45  N.  W.  Kep.  N68.  The 
plaintifl'a  employment  may  have  been 
auch  that  be  ia  entitled  to  a  lien  on  all  the 
property  mentioned  in  bis  statement  filed. 
Weacott  V.  Bunker,  (Me.)  22  Atl.  Rep.  iiSS; 
Silvester  v.  Mine  Co.,  (Cal.)  22  Puc.  Rep. 
217;  Tenny  v.  Sly.  (Ark.)  14  S.  W.  Rep. 
1091;  Sergeant  v.  Denby,  (Va.)  12  S.  E. 
Rep.  402;  Phillips  v.  Gilbert,  101  U.  S.  721. 
The  case  of  Malter  v.  Mining  Co.,  18  Nev. 
212,  2  Pac.  Rep.  50,  is  nut  analogoua  to  the 
caae  now  under  consideration.  In  that 
caae  there  waa  no  attempted  allegation 
of  ownership;  no  auch  a  description  of  the 
property  aought  to  be  charged  by  tbe  lien 
whereby  the  aame  could  be  identified. 
From  the  recoi'd  before  ua  it  appears  that 
tbe  complaint  and  the  matters  therein 
stated  are  aufbcient.  The  judgment  will 
be  reversed,  with  inatructionato  tbe  court 
below  to  overrule  tbe  demurrer. 

Bblknap,  C.  J.,  concurs. 


DOCQBEBTT  ▼,  AUSTIN.      (No.  1S,S23.) 

{Swpreme  Court  of  CaHfomia.    Hay  80,  ISSSl) 
CoNSTiTrTioyA.1.  Law  —  Dslioation  op  liBaKUk- 

TIVE  FOWBHS— COMFltNSA.TION  OF  COUSTT  OjFI- 
OBK. 

Latra  1887.  p.  907,  iirovlding:  that  when- 
ever, in  thn  opinion  of  tbe  board  of  supervisors, 
the  salai7  of  any  oonnty  olBcer  io  certain  classes 
of  counties  is  iDsuffloient  to  pay  a  reasonable 
compensation,  tbe  board  should  allow  sach 
ofllcer  a  deputy  at  a  certain  salary,  to  be  paid 
for  by  the  county,  is  invalid  as  an  attempt  to 
delegate  the  power  tu  change  a  law  ezclnsivelj 
confided  to  the  legislature  by  Const,  art.  11,  f  &, 
wbich  provides  that  it  shall  provide  for  the  elec- 
tion or  appointment  ot  county  officers,  and  regu- 
late their  compensation.  McFaklaxd  and  Fates- 
son,  JJ.,  dissenting.  Statu  v.  Field,  17  Uo.  &29, 
followed.    28  Pac.  Rep.  884,  affirmed. 

In  bank.    On  rehearing. 

Smith  &  Poiuemy,  for  appellant.  Hep- 
burn Wllkins,  lor  respondent.  Works, 
Oibson  &  Tltua,  amicus  curix. 

Db  Haykn,  J.  In  the  former  decision  of 
this  case  (28  Pac.  Rep.  $S4)  tbe  court,  in  its 
opinion,  held  tbat  the  order  of  the  board 
of  superviaora  of  Marin  county,  upon 
wbicb  the  respondent  baaea  liia  right  to 
the  relief  wliich  be  asks,  was,  in  effect, 
an  increase  of  the  compensation  of  tbe 
county  clerk  of  Marin  county,  made  after 
hia  election  to  auch  ofbce,  and  waa  for  thia 
reason  void,  aa  being  in  conflict  with  sec- 
tion 9  of  article  11  of  the  constitution  of 
thia  state;  and,  secondly,  tbat  section  211 
of  tbe  county  government  act,  aaamended 
in  1887,  (St.  1887,  p.  207,)  under  which  tbe 
board  of  supervisors  acted  in  making  sucli 
order,  was  invalid,  aa  it  made  tbe  county 
government  act,  of  which  It  formed  a 
part,  lacking  in  tbat  uniformity  of  opera- 
tion which  la  required  by  section  11  of  ar- 
ticle 1  of  tbe  constitution  of  tbii>  state.  It 
being  supposed  that  the  decision  thos 
made  would  affect  officers  in  otlier  cono- 
ties  who  bad  not  been  heard,  and  tbat 
the  qaeatlon  preaented  for  decision  was  of 
sufficient  importance  to  justify  it,  it  was 
deemed  proper  by  a  majority  of  tbe  mem- 
bers of  the  court  to  grant  a  rehearing,  in 
order  to  give  an  opportunity  for  further 
argument.  The  caae  baa  been  reargued, 
and  upon  a  reconsideration  of  the  ques- 
tions Involved  we  adhere  to  the  concln- 
aiona  announced  in  the  former  opinion  of 
Mr.  Justice  GAROirrxE,  and  the  reasoning 
by  which  those  conclusions  were  reached. 

There  is,  however,  an  additional  groun-l 
which  is  equally  fatal  to  the  right  of  re- 
spondent to  maintain  this  action,  which 
will  be  briefly  referred  to.  Theconatlto- 
tlon  of  the  state  declares:  "The  legiaia 
ture,  by  general  and  uniform  laws,  aball 
provide  for  the  election  or  appointment 
in  the  several  countiea  of  boards  of  auper- 
viaors.  alierirfa,  county  cierka.  *  •  •  It 
shall  regulate  the  compenaatlon  of  alf 
auch  officers  in  proportion  to  duties,  an(> 
for  that  purpose  may  classify  tbe  counties 
by  population."  Article  U,  {  <>•  Under 
this  section  it  is  made  tbe  imperatfvedaty 
of  the  leglalature  to  regulate — that  is,  to 
fix  or  adjust— tbe  compensation  of  ai; 
county  offlcera  in  proportion  to  their  du- 
ties.   In  the  exercise  of  tbe  authority  tbua 
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conferred  upon  It  by  thn  conatltntion,  the 
legislature,  In  tbe  county  government  act 
ol  1883,  (St.  1883,  p.  299,)  and  the  act 
amendatory  thereof,  paesed  In  1885,  (St. 
188S,  p.  178.)  fixed  tbe  salary  of  tbe  county 
clerk  in  the  clasa  of  cuunties  to  which 
Marin  belonged  at  $2,500  per  annum,  with 
the  special  provision  that  this  sum  should 
be  in  full  compensation  for  that  officer, 
and  that  all  deputies  employed  by  him 
and  deemed  necessary  to  properly  dis- 
charge the  duties  of  such  office  should  be 
paid  by  him  out  of  the  salary  thus  fixed 
by  the  act.  But  In  1887  section  211  of  the 
county  government  act  was  again  amend- 
ed, and  by  such  amendment  the  legislature 
undertook  to  confer  upon  tbe  supervisors 
of  Marin— and  pertain  other  counties— the 
power  to  change  that  provision  of  the  law 
which  required  their  county  officers  to 
pay  their  own  deputies.  This  amended 
section,  so  far  as  it  Is  necessnry  to  be  here 
Het  out,  is  as  follows:  "That  whenever, 
in  tbe  opinion  of  tbe  board  of  supervisors, 
the  salary  of  any  county  officer  in  the 
third,  fourth,  •  •  •  twentieth,  »  •  • 
classes,  as  fixed  and  provided  In  this  act, 
is  insufficient  to  pay  a  reasonable  conipen- 
eation  for  the  services  required  to  be  per- 
formed, the  Fald  board  shall  allow  such 
officer  a  deputy,  or  snch  number  of  depu- 
ties HS  in  their  judgment  may  be  required 
to  do  the  business  of  such  office  in  connec- 
tion with  the  principal,  at  u  salary  not 
to  exceed  one  hundred  dollars  per  month, 
to  be  paid,  etc. :  •  «  ►  provided,  that 
an  affidavit  shall  be  filed  by  such  officer 
with  the  said  board,  showing  that  such 
deputy  or  deputies  are  required  by  bim  in 
the  proper  discharge  of  bis  duties  as  such 
officer."  It  was  under  this  section,  as 
thus  amended,  that  tbe  board  of  supervis- 
ors of  Marin  county  acted  in  making  tbe 
order  by  virtue  of  which  plaintiff  claims 
the  right  to  be  paid  his  salary  as  deputy 
county  clerk  from  the  treasury  of  tbe 
county. 

The  question  is  thus  squarely  presented 
wbetbcr  it  was  competent  for  the  legisla- 
ture thus  to  delegate  to  tbe  board  of  su- 
pervisors of  that  county  the  power  to 
change  or  suspend  that  part  of  the  gen- 
eral law  fixing  the  salaries  of  county  offi- 
cers, which  provided  that  the  county  clerk 
of  Marin  county  should  himself  pay  tbe 
deputy  ordeputiesemployed  by  him.  There 
can  be,  under  well-settled  pi-inclples  of  con- 
stitutional law,  but  one  answer  to  this 
question,  and  that  is  one  which  denies  to 
the  legislature  any  right  to  thus  delegate 
to  any  other  body  or  tribunal  what  is  most 
clearly  a  legislative  power,  the  exercise  of 
which  the  constitution  ban  confided  to 
that  department  of  the  state  alone.  This 
principle  Is  one  so  universally  accepted  as 
true,  that  Judge  Cooley,  In  his  work  on 
Constitutional  Limitations,  states  it  as  a 
maxim  of  constitutional  law.  He  says: 
"One  of  the  settled  maxims  In  constitu- 
tional law  is  that  tbe  power  conferred  up- 
on the  legislature  to  make  laws  cannot  be 
delegated  by  that  department  to  any 
other  body  or  authority.  Where  the  sov- 
ereign power  of  the  state  has  located  the 
authority,  there  it  must  remain;  and  by 
the  constitutional  agency  alone  the  laws 
must  be  made  until  the  constitution  is 


changed.  The  power  to  wbose  Judgment, 
wisdom,  and  patriotism  this  high  preroga- 
tive has  been  Intrusted  cannot  relieve  it- 
self of  tbe  responsibility  by  choosing  other 
agencies  upon  which  the  power  shall  be 
devolved,  nor  can  it  substitute  the  Judg- 
ment, wisdom,  and  patriotism  of  any 
other  body  for  those  to  which  alone  the 
people  have  seen  fit  to  confide  this  sover- 
eign trust."  Page '117.  A  general  statute 
of  the  state  of  Missouri  concerning  roads 
and  highwayscontained  a  provision  that, 
"If  the  county  court  of  any  county  should 
be  of  opinion  that  the  provisions  of  the 
act  should  not  be  enforced,  they  might,  Id 
their  discretion,  suspend  the  operation  of 
the  same  for  any  specified  length  of  time, 
and  thereupon  the  act  should  become  In- 
operative in  such  county  for  the  period 
specified  in  such  order,"  and  in  that  event 
roads  in  such  county  should  be  opened 
and  kept  In  repair  under  previous  stat- 
utes. The  supreme  court  ot  that  state,  lu 
State  V.  Field,  17  Mo.  529,  held  such  act 
unconstitutional,  as  an  attempt  to  dele- 
gate to  the  county  court  of  the  county  a 
power  vested  exclusively  In  the  legislature. 
There  Is  no  difference  whatever,  in  princi- 
ple, between  the  statute  held  invalid  in  the 
case  Just  referred  to  and  section  211  of  the 
county  government  net  as  amended  in 
1887,  and  under  whicli  the  board  of  super- 
visors acted  in  making  the  order  upon 
which  the  plaintiff  relies.  By  this  section, 
as  thus  amended,  an  attempt  in  made  to 
delegate  to  the  board  of  supervisors  of 
Marin  county  tbe  authority  to  change  the 
law  fixing  the  salary  of  the  county  clerk 
of  that  county  whenever  it  shall  appear 
to  such  board  that  the  salary  as  thus 
fixed  is  insufficient  to  pay  him  a  reasona- 
blecompensatton  for  hisservlces.  Tbesal- 
ary  of  this  officer  was  fixed  by  the  legisla- 
ture, with  direct  reference  to  the  fact  that 
out  of  it  he  was  to  pay  bis  own  deputies, 
and  the  purpose  of  this  amended  section 
is  to  authorize  tbe  board  of  supervisors 
of  that  county  to  suspend  tbe  operation 
of  this  law,  in  so  far  as  lie  is  thereby  re- 
quired to  pay  such  deputies,  and  to  place 
that  burden  upon  thecounty.  The  power 
thus  to  change  a  law  of  the  state  is  neces- 
sarily legislative  in  character,  and  is  vest- 
ed exclusively  In  the  legislature,  and  can- 
not be  delegated  by  it  to  the  board  of 
supervisors  ot  thecounty.  Itfollowsfrom 
this  that  the  order  of  the  board  of  super- 
visors of  Marin  county,  allowing  the 
plaintiff  a  salary  of  S50  per  month  as  deputy 
county  clerk  of  that  county,  and  payable 
out  of  the  treasury,  is  void,  and  plaintiff  Is 
not  entitled  to  the  Judgment  which  he  de- 
mands. As  already  stated,  tbe  constitu- 
tion of  this  state  has  made  it  the  impera- 
tive duty  of  the  legislature  to  fix  the  sala- 
ries of  cJiunty  ofiicers  In  proportion  to 
their  duties.  Whether,  if  that  body  should 
wholly  fail  to  discharge  this  obligation  in 
respect  to  any  county,  the  board  of  super- 
visors of  such  county  would,  by  virtue  of 
its  general  authority  in  relation  to  the 
government  of  such  county,  have  power 
to  provide  for  the  payment  of  its  officers, 
is  a  question  not  involved  in  this  case, 
and  ntion  which  we  express  no  opinion. 
Judgment  reversed,  with  directions  to 
dlsmiHS  the  proceeding. 
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We  concur:  Oabouttb,  J.;  Habbibon, 
J.;  Shabpstein,  J. 

Beatty,  C.  J.,  (coDCurriag.)  At  the 
first  presentation  of  this  ease  I  was  im- 
pressed wltb  tlie  conviction  that  very 
serious  coDsequencea  must  flow  from  any 
couclaalon  the  court  might  reach,  and 
have  therefore  given  it  the  most  careful 
and  anxious  consideratiou.  It  was  ap- 
parent that  Bu  Important  u  provision  of 
the  county  government  act  as  that  which 
is  in  question  here  couid  not  be  held  un- 
constitutional without  producing  disor- 
der and  confusion  In  the  public  business 
of  a  number  of  the  roost  populous  coun- 
ties of  the  state,  besides  injuriously  affect- 
ing the  pecuniary  Interests  of  the  deputy 
county  officers  whose  compensation  it 
was  intendfid  to  secure.  It  was  therefore 
with  great  reluctance  thatl  yielded  to  the 
conviction  that,  upon  any  construction  of 
the  proviso  under  which  the  respondent 
claims,  it  could  not  be  upheld  without 
disregarding  the  manifest  intention  of  the 
constitution.  Actuated  by  the  same  feel- 
ing, I  willingly  united  in  the  order  for  a 
rehearing,  hoping  that  a  fuller  discussion 
of  the  case  oy  additional  counsel  repre- 
senting the  state  and  the  several  couuties 
affected  by  the  decision  might  lead  to  the 
discovery  of  some  happier  solution  of  the 
difiicuity.  I  regret  to  say,  however,  that, 
after  carefully  weighing  and  considering 
every  argument  that  has  been  advanced 
from  the  beginning  to  the  end  of  the  dis- 
cussion, the  conflict  between  the  act  of  the 
legislature  and  theconstitutlon  still  seems 
to  me  plain  and  irreconcilable.  Unless  by 
express  words  declared  to  be  otherwise, 
every  provision  of  our  constitution  is 
mandatory  and  prohibitory.  Article  1,  § 
22.  Among  these  mandatory  and  prohib- 
itory provisions  are  found  the  following: 
Article  11,  §  5:  "The  legislature,  by  gen- 
eral and  uniform  laws,  sliali  provide  for 
the  election  or  appointment,  in  the  several 
counties,  of  the  boards  of  supervisors, 
sheriffs,  county  cleriiB,  district  attorneys, 
and  such  other  county,  township,  and 
municipul  officers  as  public  convenience 
may  require,  and  shall  prescribe  their 
duties,  and  fix  their  terms  of  office.  It 
shall  regulate  the  compensation  of  all 
such  officers  in  proportion  to  duties,  and 
for  this  purpose  may  classify  the  counties 
by  population ;  and  it  shall  provide  for 
the  strict  accountability  of  county  and 
township  ofQcers  for  all  fees  which  may 
be  collected  by  them,  and  for  all  public 
and  municipal  moneys  which  may  be  paid 
to  them,  or  officially  come  into  their  pos- 
session." Article  11,  §  9 :  "The  compensa- 
tion of  any  county,  city,  town,  or  munici- 
pal officer  shall  not  be  increased  after  his 
election  or  during  his  term  of  office;  nor 
shall  the  term  of  any  such  officer  be  ex- 
tended beyond  the  period  for  which  he  is 
elected  or  appointed."  It  is  not  denied, 
and  it  cannot  be,  that  by  section  5  of  this 
article  the  legislature  Is  commanded  to 
regulate  the  compensation  of  all  county 
officers  in  proportion  to  duties.  A  com- 
parison of  sections  5  and  9  maizes  it 
equally  plain  that  such  regulation  must 
be  made  to  take  effect  before  the  election 
of  the  officers  whose  compensation  it  con- 


trols, and  that  It  cannot  be  subsequently 
changed  so  as  to  increase  the  compensa- 
tion of  any  officer  during  the  term  for 
which  be  has  been  elected.  It  may  be  con- 
ceded that  to  regulate  the  compensation 
of  an  officer  does  not  necessarily  mean  to 
ascertain  orfix  the  exact  amount  which  he 
is  to  receive  for  discharging  all  thedntiesof 
his  office.  Indeed,  it  seems  plain  to  nip  that 
the  legislature  might  have  satisfied  this 
requirement  of  our  organic  law,  wlthont 
any  classification  of  counties  nccordiu;; 
to  population,  by  the  simple  expedient  of 
adopting  a  uniform  fee  bill,  and  ailowinir 
each  county  officer  to  retain  for  his  com 
pensation  all  the  fees  by  him  collected, noc 
exceeding  a  certain  amount,  and  a  per 
centage  computed  according  to  a  sliding 
scale,  such  as  that  used  in  determining 
the  compensation  of  executors  and  ad- 
ministrators, upon  allhigher  amounts  col- 
lected. This  is  one  example  of  a  regula- 
tion by  which  a  Just  correspondence  be- 
tween tbe  duties  and  compensation  of 
county  officers  might  be  maintained  with- 
out trenching  upon  the  apparent  design 
of  the  last  clause  of  section  5,  requiring 
provision  to  be  made  for  the  strict  ac- 
countability of  county  and  township  offi- 
cers for  all  tees  by  them  collected,  and 
without  the  necessity  of  dividing  tbe 
eounticsintoclasses.  Nodoubtottaor,  and 
perhaps  better,  examples  might  be  sug- 
gested of  regulation  by  other  means  than 
tbe  fixing  of  a  definite  sum  to  be  paid  to 
each  officer  for  discharging  all  tbe  duties 
of  his  office,  and  requiring  him  to  provide 
all  necessary  deputies. 

But  the  legislature  has  not  seen  fit  to 
adopt  a  regulation  of  the  character  ring- 
gested.  On  the  contrary,  by  thefirstcoun- 
ty  government  act,  (St.  1883,  p.  299.)  the 
duties  of  all  county  and  township  officers 
were  prescribed  by  general  provisions, 
and  every  county  and  township  officer, 
except  BupervLsors  and  judicial  officers, 
was  authorized  to  appoint  as  masy  dep- 
uties as  miglit  be  necessary  for  the  prompt 
and  faithful  discharge  of  tbe  duties  of  his 
office.  Section  61,  p.  816.  Tbe  act  then 
proceeded  to  classify  the  counties  of  the 
state  by  population  for  the  express  pur- 
pose of  regulating  the  compensation  of 
tbe  officers  therein  provided  for.  Section 
162,  p.  332.  By  tbe  next  section  (section 
1G3)  the  compensation  of  each  officer  in 
every  class  of  counties  except  the  first  (the 
city  and  county  of  San  Francisco  alone 
constituted  the  first  class,  and  was  left 
subject  to  the  provisions  of  its  old  charter) 
was  fixed  at  a  certain  sum  of  money,  (or 
sometimes  certain  fees,)  which,  by  a  sub- 
sequent and  general  provision,  (aection 
164,  p.  361,)  was  declared  to  be  "in  fall 
compensation  for  all  services  of  every  kipd 
and  description  rendered  by  the  officers 
named  in  tlie  act,  their  deputies  and  as- 
sistants." To  leave  no  doubt  of  tbe 
meaning  of  this  clause  the  act  proceeds: 
"and  all  deputies  employed  shall  be  paid 
by  their  principals  out  of  the  salaries 
hereinbefore  provided."  As  an  example 
of  the  provisions  of  section  163  we  quote 
those  relating  to  counties  of  the  second 
class:  "Sec.  163.  In  counties  of  tbe  second 
class  the  county  officers  shall  receive  as 
compensation  for  the  services  required  ol 
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them  by  law,  or  by  virtue  of  their  olHce, 
the  following  Ralartes,  to  wit:  (1)  The 
connty  clerk,  thirteen  thoutiand  dollars 
per  annam;  (2)  the  Bberlff,  fifteen  thoa- 
pnnd  dollars  per  annam;  (3)  the  recorder, 
fifteen  thoaeand  dollars  per  annum ;  (4) 
the  auditor,  two  thousand  dollars  per  an- 
num: (5)  the  treasurer,  four  thousand 
five  hundred  dollars  per  annum ;  (6)  the 
tax  collector,  el^bt  thousand  dollars  per 
annum;  (7)  the  asaessor,  fuurteeii  thou- 
sand dollars  per  annum;  (8)  the  district 
attorney,  six  thonsand  five  hundred  dol- 
lars per  annum ;  (9)  the  coroner,  auch  feeo 
as  are  now  or  hereafter  may  be  allowed 
by  law;  (10)  the  public  adminlBtrator, 
such  fees  as  are  now  or  hereafter  may  be 
allowed  by  law;  (11)  the  superintendent 
of  schools,  twenty-four  hundred  dollars 
per  annum;  (12)  the  surveyor,  such  fees 
as  are  now  or  hereafter  may  he  allowed 
by  law;  (13)  instices  of  the  peace,  such  fees 
as  are  i»ow  or  hereafter  may  be  allowed 
by  Ian*:  (14)  constables,  such  fees  as  are 
now  or  hereafter  may  be  allowed  by  law  ; 
(15)  Buperrisors,  one  thousand  dollars 
each  per  annum."  Now,  concedine:  again 
that  to  regulate  the  compensation  of  ofB- 
cera  does  not  necessarily  mean  to  fix  the 
exact  amounts  to  be  paid  thera  for  dis- 
charging all  the  duties  of  their  ofBces,  in- 
clndlngtbeserTlces  of  deputies,  itcannot  be 
denied  that  this  Is  one  method  of  regula- 
tion by  which  the  requirement  of  the  con- 
stitution is  satisfied,  without  denying 
that  the  county  governmunt  act  of  1883, 
and  all  subsequent  acts  on  the  same  sub- 
ject, were  and  are  In  this  respect  onconsti- 
tatloaal  and  void.  But  the  contrary  has 
been  decided  In  Longan  v.  Solano  Co.,  65 
Cal.  122,  8  Pac.  Rep.  463,  and  no  one  here- 
least  of  all  the  respondent— is  disputing 
the  correctness  of  that  decision.  Assum- 
ing, then,  what  is  conceded  on  all  sides, — 
that  the  act  of  1883  did  regnlate  the  com- 
pensation of  county  officers  according  to 
duties, — let  us  consider  for  a  moment  the 
nature  of  that  regulation  and  Its  effect  In 
limiting  the  compensation  proper  of  the 
officers  themselves.  The  sum  allowed  to 
any  given  officer  being  a  lump  sum,  out  of 
which  he  must  pay  for  the  services  of  all 
deputies  and  assistants  necessary  for  the 
prompt  and  faithful  discbarge  of  all  the 
duties  of  the  ofilce,  it  is  evident  that  his 
own  compensation  consists  of  the  residue 
remaining  after  payment  of  such  deputies 
and  assistants;  and  It  is  equally  evident 
that,  just  BO  far  as  the  county  assumes 
the  payment  of  such  deputies  and  assist- 
ants, such  residue  is  enlarged  and  the  com- 
pensation Increased. 

The  cases  reviewed  by  the  supreme  court 
of  Illinois  in  deciding  Daggett  v.  Ford  Co., 
99  111.  334,  covertbls  point  very  completely. 
By  the  constitution  of  Illinois  the  doty  of 
"fixing  the  compensation  of  all  county  of- 
ficers, with  the  amount  of  their  necessary 
clerk  hire,  stationery,  fuel,  and  other  ex- 
penses," is  Imposed  upon  the  respective 
connty  boards,  with  the  proviso  that  the 
compensation  of  no  officer  shall  be  in- 
creased or  dinilnlshed  during  his  term  of  of- 
fice, it  was  shown  In  theopinion  delivered 
in  the  case  cited  that  thlsclausn  o'  the  Illi- 
nois constitution  had  been  construed  In  a 
series  of  deciiiions,  by  which  It  bad  been 


taeld,  among  other  things,  that  the  county 
boards  might  either  allow  a  lump  sum  to 
cover  the  compensation  of  the  officer  and 
his  expenses  for  clerk  hire,  etc.,  or  that 
they  could  allow  a  certain  amount  for  his 
proper  compensation,  and  a  separate 
amount  for  his  expenses;  that.  It  the  lat- 
ter method  was  pursued,  he  could  retain 
out  of  the  fees  collected  by  him  the  amount 
of  his  fixed  compensation,  and  also  the 
actual  amount  of  his  expenses,  and  no 
more,  provided  they  did  not  exceed  the 
amount  allowed:  that,  if  the  board,  after 
allowing  a  separate  amount  for  expenses, 
found  that  It  was  insufficient,  they  coulct 
from  time  to  time  during  the  term  increase 
such  allowance,  though  they  could  not  in- 
crease or  diminish  the  certain  sum  fixed 
as  the  compensation  of  the  officer.  In 
other  words,  the  supreme  court  recognized 
this  distinction  between  the  allowance  for 
compensation  and  for  clerk  hire,  etc.,  when 
separately  fixed:  that  the  latter  could, 
but  the  former  could  not,  be  Increased  or 
diminished  during  the  officer's  term.  But 
when  the  board  allowed  a  lump  sum  to 
cover  compensation  and  expenses,  so  thn' 
the  compensation  proper  consisted  of  the 
residue  remaining  over  after  payment  of 
expeuses,  it  was  held  that  they  could  not, 
during  the  term  of  the  officer,  make  an.v 
Increased  allowance,  though  convinced 
that  their  original  estimate  of  expenses 
had  been  too  low ;  nor  could  they  require 
the  officer  to  refund  any  part  of  the  gross 
amount  allowed  upon  the  ground  that  his 
actual  expenses  had  fallen  below  the  esti- 
mate upon  which  the  gross  allowancewas 
baaed ;  and  this  ?or  the  reason  that  any 
increase  or  decrease  of  thetrross  allowance 
necessarily  Increased  or  diminished  the 
compensation  of  the  officer.  Here,  then, 
is  most  respectable  authority— it  author- 
ity were  needed— for  the  proposition  that 
our  legislature  could  not,  either  by  direct 
enactment  or  by  authorizing  the  boards 
of  supervisors  to  so  order.  Impose  upon  a 
eonntr  treasury  the  payment  of  the  salary 
of  any  deputy  of  a  oounty  offieer  elected 
while  the  act  of  1883  remained  in  force  and 
unamended  as  to  the  provisions  under 
discussion. 

This  being  so.  It  remaina  to  consider 
what  changes  have  been  made  by  amend- 
ments or  additions  to  the  original  act. 
By  the  amendments  of  1885  the  sections  of 
the  act  were  renumbered,  and  salaries  in 
some  counties  reduced,  but  no  change  was 
made  that  need  be  considered  here.  In 
1887,  however,  the  act  was  revised  and  re- 
enacted.  In  the  revision,  section  164  of 
the  original  act  became  section  211,  and 
among  other  changes  therein  were  the 
following:  Instead  of  the  words  above 
quoted  from  section  164,  section  211  was 
made  to  read  as  follows:  "Sec.  211.  The 
salaries  and  fees  provided  in  this  act  shall 
be  in  full  compensation  for  all  services  of 
every  kind  and  description  rendered  by 
the  officers  herein  named  either  as  officers 
or  ex  otBcIo  ofilcera,  their  deputies  and 
assistants,  unless  In  this  act  otherwise 
provided,  and  all  deputies  emploj'ed  shall 
be  paid  by  their  principals  out  of  the  sal- 
aries hereinbefore  provided,  unless  In  this 
act  otherwise  providt^d.  •  •  •  And  prO' 
vided,  further,  that  whenever,  in  the  opla- 
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ion  of  the  board  ofaaperrlsoTs,  the  salary 
of  any  county  oMcer  In  the  third,  lourth, 
fifth,  twelfth,  thirteenth,  Sfteentb,  twenti- 
eth, twenty-second,  twenty-third,  twenty- 
fourth,  twenty-sixth,  twenty-ninth,  thirty- 
third,  thirty-fourth,  thirty-sixth,  thirty' 
seventh,  thirty-eighth,  thirty-ninth,  and 
forty  drst  classes,  as  Oxed  and  provided  in 
this  act,  is  insufhcient  to  pay  a  rea&onable 
compensation  far  the  services  required  to 
be  performed,  the  said  board  shall  allow 
Bueb  oSlcera  deputy,  or  such  nnmber  of 
deputies  as  in  their  Jur/ninent  may  be  re- 
quired to  do  the  business  of  such  office,  in 
connection  with  the  principal,  at  a  salary 
not  to  exceed  one  hundred  dollars  per 
month,  to  be  paid  at  such  times  and  in 
the  manner  that  said  principal  is  paid: 
provided,  that  an  affidavit  shall  be  tiled 
by  such  otBcer  with  the  said  board  show- 
ing  that  such  deputy  or  deputies  are  re- 
quired by  bim  in  the  proper  discharge  of 
bis  duties  as  such  otBcer. "  By  their  terma 
these  flmendments  (which  1  have  put  in 
Italics)  were  applicable  to  the  county  offi- 
cers then  in  ottice,  and  who  had  been  elect- 
ed while  the  system  of  compensation  es- 
tablished by  the  act  of  1SS3  was  In  force, 
and  (if  so  construed)  were,  for  the  reasons 
above  Klven,  clearly  unconstitutional. 
But  tberpspondeut's  case  does  not  require 
such  a  coDstrnction,  and  he  does  not  con- 
tend that  said  amendments  went  Into 
operation  until  after  the  expiration  of  the 
term  of  tlie  county  officers  in  office  at  the 
date  of  their  enactment.  His  principal, 
Bonnean.  was  clerk  of  Marin  couuty — a 
county  of  the  twentieth  class — when  the 
act  of  18S7  was  passed,  and  respondent 
was  his  deputy.  But  Bonneau  was  re- 
elected for  a  new  term  in  November,  18N8, 
and  entered  tliereon  January  7,  IS89.  On 
January  10th  be  filed  the  affidavit  pre- 
scribed by  the  statute,  showinK  that  he 
required  a  deputy  in  his  office,  and  on 
the  same  day  the  board  of  supervisors 
made  an  order  ailowlnR  him  such  deputy 
at  a  salary  of  $50  per  month,  to  take  effect 
from  January  7th.  In  pursuani-e  of  this 
order  respondent  was  appointed,  and, 
having  obtained  a  warrant  for  the 
nmouDt  of  his  salary  tor  the  month  of 
January,  presented  it  to  the  appellant, 
the  county  treasurer,  who  refused  to  pay 
It  on  the  ground  that  the  proviso  above 
quoted  from  the  act  of  1887  was  unconsti- 
tutional, and  the  order  of  the  board  of 
supervisors  therefore  void.  Thereupon 
this  proceeding  by  wandamus  was  com- 
menced for  the  purpoHe  of  enforcing  pay- 
ment. The  learned  judge  of  the  superior 
court.  In  awarding  a  peremptory  writ  of 
mandamus,  held  (if  he  is  correctly  quoted 
In  the  respondent's  brief)  that  Bouneau, 
taaviug  been  elected  subsequent  to  the 
passage  of  the  act  of  18ij7,  went  into  office 
with  "a  right  to  the  amount  of  salary 
named  in  the  statute,  and  a  contingent 
riglit,  dependent  on  the  facts,  to  have  ad- 
<litioiiai  clerical  assistance." 

This  belne  a  falrstatementof  the  propo- 
sition for  which  the  respondent  contends, 
It  becomes  necessary  to  consider  whether 
It  win  bear  the  test  of  a  critical  examina- 
tion. It  is  to  be  observed,  in  the  fiift 
place,  that  it  assumes  a  construetion  of 
the  proviso  which  is  more  restricted  than 


Its  terms,  and  more  restricted  than  if.s 
application  in  this  case,  vis.,  tbat  it  was 
intended  to  apply  only  when,  from  change 
of  conditions,  an  officer  might  require  ad- 
ditional clerical  assistance,  meaning,  us  I 
understand  the  expression,  clerical  assist- 
ance In  addition  to  that  which  was  re- 
quired at  the  date  of  the  passage  of  the 
act.  If  this  Is  the  construction  placed 
upon  the  proviso  by  the  superior  court,  it 
must  lie  admitted  that  it  is  not  very  fully 
borne  out  by  the  terms  of  the  statute. 
The  act  says  nothing  about  '■bange  of 
conditions  through  increase  of  popula- 
tion, or  from  any  other  cause.  No  facts 
are  enumerated  upon  which  the  action  of 
the  board  is  made  to  depend.  The  only 
condition  Is  that  the  officer  shall  flio  an 
affidavit  showing  that  for  the  proper  dis- 
charge of  his  duties  he  requires  the  assist- 
ance of  a  deputy  or  deputies,  which  it  is 
apparent  might  bo  the  case  in  a  county  In 
which  the  conditions  were  unchanged,  or 
where  the  change  of  conditions  bad  re- 
sulted in  lightening  the  duties  of  the  office. 
Nur  does  the  statute  require  thf>  board  of 
supervisors  to  find  that  the  duties  of  the 
oi9i;e  have  become  more  onerous  since  the 
passage  of  the  act.  Ail  tiiey  iiave  to  do  Is 
to  reach  tbe  conclusion  in  the  exercise  of 
their  own  discretion  that  the  salary  as 
fixed  and  provided  in  theact  is  insufficient 
to  pay  a  reasonable  compensnrion  for  the 
services  required  to  be  performecl.  and,  it 
they  are  of  that  opinion,  they  shall  allow 
such  officer  not  "additional  clerical  as- 
sistance," but  "a  deputy,  or  such  number 
of  deputies  as  la  their  judgment  maybe 
required  to  do  the  business  of  such  office. 
In  connection  with  tbe  principal."  witb 
salaries  payable  out  of  the  county  treas- 
ury. Giving  to  this  laneruasre  its  literal 
and  obvious  oonstmotion,  the  working  of 
the  law  may  be  fairly  illustrated  by  ap- 
plying it  to  counties  ot  tiie  second  class, 
which,  by  the  amendments  of  1889,  were 
brought  within  its  operation.  Beferring 
to  a  clause  of  the  statute  above  quoted.  It 
will  be  seen  that  the  compensation  al- 
lowed to  the  diHerent  officers  of  this  class 
of  counties  la  fixed  upon  a  scale  which 
clearly  indicates  that  it  was  intended  to 
cover  the  salaries  of  a  number  of  deputies 
in  each  of  the  principal  offices.  The  clerk, 
for  instance,  has  f  1.3,000,  the  sherifl  $15.- 
OQO,  and  so  on.  Now.  let  It  be  supposed 
that  the  legisia tore  Intended  the  clerk  to 
have  for  his  proper  compensation  tiie  sum 
of  $3,000,  (whicii  is  equal  to  the  maxi- 
mum allowed  by  tbe  constitution  tu  the 
state  treasurer,  secretary  of  state,  contp- 
troller,  and  other  state  officers,)  and  that 
the  remaining  $10,000  was  allowe<]  for  his 
necessary  deputies,  say  six  In  number. 
This  is  the  condition  of  things  when  the 
law  is  pas.sed,  and  when  the  clerk  is 
elected.  On  assuming  the  office,  he  can 
truthfullv  swear,  although  the  conditions 
are  entirely  unchanged,  that  he  reqtiires 
the  assistance  of  six  deputies  for  the 
proper  discharge  of  the  duties  of  his  office, 
and  he  files  an  affidavit  to  that  effect 
Thereupon  it  becomes  the  duty  of  the 
board  of  supervisors  to  oonnder  whether 
bis  salary,  as  fixed  and  pioyided  in  the 
act,  is  sufficient  to  pay  a  reasonable  coin- 
j  pensatloa  for  tbe  services  ol  the  clerK  auu 
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bIx  deputies;  and,  If  the?  happen  to  be  of 
the  opinion  that  f  3,000  la  not  a  reason- 
able compensation  for  the  clerk,  or  that 
f  10,000  is  not  sufficient  for  the  compensa- 
tion of  the  six  deputies,  they  must  make 
an  order  allowing  the  clerk  to  appoiat, 
not  additional  deputies,  but  as  many 
deputies  as  he  requires  In  connection  with 
himself  to  perform  the  dntlex  of  the  offlco, 
and  order  their  salnrles  paid  out  of  the 
county  treasury.  This  result  of  a  literal 
eonstructiou  of  the  law  is  so  flagrantly 
absurd,  when  applied  to  counties  uf  the 
second  class,  that  it  must  be  rejected  in 
favor  of  oue  more  reasonable,  though  cer- 
tainly less  consiinnnt  with  The  terms  of 
the  statute.  And  it  may  be  conceded  that 
the  most  reasonable  construction  that 
can  be  given  to  this  proviso  Is  that  in- 
dicated In  the  foregoing  extract  from  the 
opinion  of  the  Judge  of  tbe  superior  court. 
It  seems  to  me,  however,  that,  although 
the  law  may  have  been  construed  by  him 
according  to  the  actual  intention  of  the 
legislature,  it  was  applied  In  this  case  in 
its  literal  sense,  for  tbe  respondent  was 
Bonneau's  sole  deputy  when  tbe  law  was 
passed,  and  when  be  was  last  elected.  It 
was  not  shown  that  an  additional  deputy 
was  required,  and  in  fact  none  was  re- 
quired. Respondent  continued  after  tbe 
order  of  the  board,  and  his  new  appoint- 
ment, to  be  as  be  had  been  before,  the  sole 
deputy  in  the  office,  and  what  was  in  fact 
done  in  Marin  county  by  its  clerk  and  su- 
pervisors was  precisely  what  I  have  sup- 
posed done  in  attempting  to  illustrate  tbe 
working  of  the  law  according  to  its  ex- 
press terms  in  a  county  of  the  second 
class.  If,  therefore,  the  order  under  which 
the  respondent  claims  can  be  upheld,  all 
the  proceedings  above  8nppose<l  to  have 
taken  place  in  a  county  of  the  second 
class  would  be  entirely  legitimate  and 
proper. 

In  making  this  statement  I  hare  not 
overlooked  the  fact  which  anpears  in  the 
evidence,  though  not  in  the'  findings  or 
decision  of  the  court,  that  the  buslnt^ss  of 
the  clerk  of  Mnrln  county  did  increase, 
after  the  passoge  of  the  act  of  18X7,  so 
much  that  tbe  respondent,  who  had  be- 
fore given  but  a  part  of  bis  time  to  his 
duties  as  deputy  clerk  at  a  small  salary, 
was  subsequently  compelled  to  devote 
bis  whole  time  to  the  duties  of  tbe  office, 
and  necessarily  earned  and  received  a 
larger  salary.  If  this  fact— testified  to  but 
not  found— Is  to  be  considered  as  bring- 
ing the  respondent's  case  within  hlscon- 
Btructlon  of  the  law,  it  will  be  necessary 
to  bring  the  law  so  construed  to  the  test 
of  the  constitution.  According  to  this 
construction,  the  legislature,  after  divid- 
ing the  counties  of  the  state  into  48 
classes  for  the  express  purpose  of  regulat- 
ing the  compensation  of  the  county  officers, 
and  having  regulated  such  conipenHation 
by  the  system  of  allowing  to  each  officer 
a  certain  fixed  sum,  or  certain  fees  out  of 
which  hemust  pay  the  salariesof  all  neces- 
sary deputies  and  asBistants,  has  proceed- 
ed to  ingraft  upon  this  system  a  proviso 
applicable  to  2U  classes,  to  the  effect  that 
the  supervisors  may,  af tsr  the  election  of 
any  officer,  if  they  think  the  compensation 
allowed  him  by  the  act  in  force  at  the 


date  of  his  election  la  inanfflclent,  pay  out 
of  the  county  treasury  the  expense  of  em- 
ploying any  deputies  he  may  reqnire  in 
addition  to  those  required  at  the  date  of 
the  passage  of  the  act.  Assuming  this  to 
be  the  true  meaning  of  the  proviso,  it 
either  is  or  is  not  a  mode  of  regulating  the 
compensation  of  the  officers  of  the  selected 
classes  of  counties.  If  It  la  a  mode  of  reg- 
ulation, bow  does  it  regulate,  and  through 
whose  agency?  Clearly,  it  seems  to  me, 
through  the  agency  and  subject  to  the  dis- 
cretion of  the  board  of  supervisors.  If, 
under  the  law  in  force  at  the  date  of  his 
election,  an  officer  is  to  receive  for  hia 
proper  compensation  onesum,  (viz.,  what 
is  left  of  his  fixed  salary  after  paying  his 
necessary  deputies,)  and  under  the  order 
of  tbe  board  made  after  his  election  a 
larger  sum,  (viz.,  what  is  left  of  his  fixed 
salary  after  paying  at  most  only  apart  ol 
bis  necessary  deputies,)  it  Is  tbe  discretion 
of  tbe  board,  and  not  that  of  the  legisla- 
ture, which  fixes  the  amount,  and  such 
amount,  inet.ead  of  being  fixed  in  advance 
of  his  election,  can  only  be  fixed  after  his 
election,  for  by  the  terms  of  the  proviso 
the  affidavit  of  tbe  officer  Is  a  necessary 
preliminary  to  the  order  of  the  board. 
Passing  over  this  last  objection,  which, 
in  view  of  the  evident  purpose  of  sections 
5  and  9  of  article  11,  is  serlons  enough,  let 
us  consider  only  tbe  first.  For  myself,  I 
am  far  from  believing  that  the  ])lan  of  reg- 
ulating the  salaries  of  local  officers  by 
local  boards  Is  a  bad  one.  On  the  con- 
trary, I  think  the  best  plan  would  be  to 
leave  such  matters  to  the  control  of  those 
who  are  most  directly  iuterested  and  most 
capable  of  deciding  for  tbe  best.  Bat  it 
is  very  certain  that  the  framera  of  oar 
constitution  distinctly  intended  to  give 
this  power  to  the  legislature,  to  tbe  exclu- 
sion of  the  boards  of  sapervlsora.  This  is 
not  only  evident  from  the  language  of  sec* 
tion  5  of  article  11,  but  Is  shown  by  the 
debates  of  tbe  convention.  When  this 
article  was  reported  to  the  convention, 
Mr.  Webster,  of  Alameda,  offered  an 
amendment  To  section  5,  providing  in  ef- 
fect that  tbe  respective  boards  of  super- 
visors should  regulate  tbe  compensation 
of  other  county  officers.  After  a  short 
debate,  in  which  the  only  argument 
against  the  amendment  consisted  of  a 
statement  of  the  supposed  mischiefs  in- 
volved in  conferring  such  a  power  upon 
local  boards,  the  amendment  was  voted 
down,  and  the  section  adopted  substan- 
tially as  reported.  Deb.  Const,  pp.  1048, 
1049.  Tbe  framers  of  the  constitutloD  hav- 
ing thus  deliberately  rejected  the  proposi- 
tion to  invt«t  the  board  of  supervisora 
with  discretionary  authority  in  this  par- 
tlcular,  and  having  committed  the  whole 
matter  to  the  discretion  of  the  legislature, 
under  a  mandatory  injunction  to  exercise 
the  power  by  regulating  in  advance  the 
compensation  of  all  officers  according  to 
their  dnticH,  it  is  clear  that  the  legislature 
cannot  delegate  such  power  to  the  super- 
visors, to  be  exercised  according  to  their 
discretion.  But  counsel  for  respondent 
seek  to  avoid  the  force  of  this  argument, 
by  Insisting  tbat  the  proviso  in  question, 
according  to  their  construction  of  it,  does- 
not  in  any  way  regulate  or  affect  thecom*- 
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pensation  of  the  county  offlcArB.  Tbey 
make  a  distinction  between  the  compen- 
sation of  the  officer  and  the  expanses  of 
bis  office,  and  contend  inat  the  county 
Kovernuient  act  itself  Szes  tlie  corapenBR- 
tionofthe  ofHcers  beyond  the  power  of 
the  board  of  supervisors  to  change  ot 
alter  It,  and  that  the  proviso  merely  Klves 
the  board  power  to  allow  and  pay  the  ex- 
penses of  the  ofSce  occasioned  by  changed 
conditions  and  unforeseen  contingencies. 
I  nnderstand  thlH  to  be  the  position  to 
which  the  respondent  commits  himself, 
and  upon  which  he  feels  most  conQdunt  of 
snstaining  the  Judgment  in  his  favor. 

In  view  of  the  foregoing  discussion  it 
would  seem  rather  difflrult  to  maintain 
tha  t  the  proviso  in  question  does  not  Hffect, 
and  was  not  Intended  to  regulate,  the 
compensation  of  county  officers;  but, 
conceding  for  the  moment  that  the  re- 
spondent Is  right  in  his  construction  of 
it,  what  is  the  result?  The  result  is  that 
we  have  an  act  in  direct  conflict  with  vari- 
ous provisions  of  the  constitution  prohib- 
itory of  local  and  special  legislation.  It 
there  Is  any  one  feature  of  thecoustitntion 
more  marked,  any  characteristic  more 
pervasive,  than  all  others,  it  is  this  oft- 
reiterated,  this  general  and  specific, inhibi- 
tion of  local  and  special  laws.  I  cite  the 
following  clauses  as  bearing  more  directly 
upon  thematterunderdiscussion:  Article 
1,  §  II:  "All  laws  of  a  general  nature  shall 
have  a  uniform  operation. "  Article  4,  § 
23:  "The  legislature  shall  not  pass  local 
or  special  laws  inany  of  the  following  enu- 
merated cases,  that  is  to  say:  •  *  ♦ 
Ninth.  Regulating  county  and  township 
business,  or  the  election  of  county  and 
township  officers.  •  •  •  Ibirty-TMrd. 
In  all  other  cases  where  n  general  law  can 
be  made  applicable. "  Mow  this  law,  which 
for  the  present  we  assume  has  nothing  to 
do  with  the  compensation  of  county  offi- 
cers, but  merely  empowers  the  boards  of 
supervisors  to  allow  and  pay  theexpenses 
caused  by  changed  conditions  and  unfore- 
seen  contingencies,  is  certainly  a  law  of  a 
general  nature,  relating,  us  it  does,  to  a 
matter  of  equal  interest  to  every  part  of 
the  state.  It  ought,  therefore,  to  have  a 
uniform  operation  throughout  the  state, 
instead  of  being  confined  to  less  than  half 
of  the  counties.  But.  passing  over  this 
objection  to  the  law  as  one  founded  upon 
a  disputed,  and  perhaps  doubtful,  con- 
struction of  section  11, art.  l.ltseems  clear 
that  this  proviso  is  In  direct  conflict  with 
the  ninth  and  thirty-third  subdivisions  of 
section  25,  art.  4,  tor  certainly  it  is  a  regula- 
tion of  county  business,  and  the  case  not 
onl.v  admits,  It  demands,  the  application 
of  a  general  law.  But  this  law  is  local 
and  special.  It  selects  certain  classes  of 
counties,  apparently  at  random,  some 
large,  some  small,  some  ol  Intermediate 
slse,  omitting  others  of  every  grade  of 
population,  above,  below,  and  interme- 
diate, and  confers  upon  the  classes  so  ar- 
bitrarily selected  a  power  and  a  privilege 
Id  the  transaction  of  the  county  business 
which  is  denied  to  others  standing  in  pre- 
cisely the  same  relation  to  the  subject  of 
the  enactment.  The  fact  that  it  is  made 
applicable  to  classes  of  counties  created  in 
pnranance  of  anthority  expressly  conferred 


by  the  constitution  itself,  vis.,  the  author- 
ity to  classify  counties  by  population  for 
the  purpose  of  regulating  the  compensa- 
tion of  county  ofticers,  does  not  make  it  a 
general  law;  for,  on  the  constrnction 
which  is  here  assumed,  it  is  not  a  regula- 
tion of  the  compensation  of  officers,  but  a 
provision  for  contingent  expenses:  and  a 
classification  permitted  for  one  kind  of 
legislation  cannot  be  made  the  basis  of  a 
different  kind  of  legislation  to  which  It  is 
manifestly  Inappropriate.  It  Is  this  con- 
sideration which  distinguishes  this  case 
from  Cody  v.  Murphey,  89  Cal.  522.  26  Pac. 
Ifep.  1081,  and  People  v.  Henshaw,  70  Cal. 
444.  18  Pac.  Rep.  413.  In  the  first-men- 
tioned case  au  act  was  upheld,  although 
it  applied  to  but  one  class  of  countlcti:  but 
it  was  an  act  to  regulate  the  compensa- 
tion of  the  county  officers.  In  the  Hen- 
shaw Case  the  act  upheld  affected  only  one 
class  of  cities;  but  it  was  an  act  relating 
to  mnuicipal  organization,  for  which  pur- 
pose the  constitution  expressly  authorizes 
the  classification  of  cities  and  towns  In 
proportion  to  population.  Article  11.  §  6. 
The  case  of  Miller  v.  Kister,  68  Cal.  142, 
8  Pac.  Rep.  813,  on  the  other  hand,  holds 
that  the  classification  of  counties  estab- 
lished by  the  act  of  1883,  for  a  legitimate  pur- 
pose, cannot  be  made  the  basis  of  discrim- 
inating legislation,  even  when  it  relates 
to  the  compensation  of  county  officers. 
The  case  of  Ex  parte  Westerfleld,  5o  Cal. 
550,  is  also  directly  in  point  on  the  propo- 
sition that  a  law  is  not  general  merely  be- 
cause it  applies  equally  to  all  of  a  class  ar- 
bitrarily defined.  As  Mr.  Justice  McKur- 
HTRY  says  In  that  case:  "A  general  law 
must  be  as  broad  as  Its  object."  There- 
fore a  law,  the  object  of  which  is  to  pro- 
vide for  the  pa,yroent  of  county  expenses 
arising  from  unforeseen  con  tlngencles.maat 
be  as  broad  as  the  state,  for  it  Is  absurd 
to  say  that  unforeseen  contingencies  will 
happen  in  some  counties,  but  not  In  others. 
In  the  case  of  Pasadena  v.  Stimson,  91 
Cal.  238,  27  Pac.  Rep.  604,  a  law  applying 
to  two  classes  of  municipal  corporations 
was  held  unconstitutional,  because  It  re- 
lated to  a  subject  foreign  to  the  purpose 
for  which  the  classification  ofsnch  oorpo- 
ratlons  is  authorized,  and  the  discnsBlun 
on  this  point  was  summed  up  In  the  fol- 
lowing words:  "The  conclusion  la  that, 
although  a  law  is  general  and  conntltu- 
tional  when  it  applies  equally  to  all  per- 
sons embraced  in  a  class  founded  upon 
some  natural  or  Intrinsic orconstltntional 
distinction,  it  is  not  general  or  constitu- 
tional if  it  confers  partlcniar  privileges  or 
Imposes  peculiar  disabilities  or  burden- 
some conditions  upon  a  class  of  persons 
arbitrarily  selected  from  the  general  body 
of  those  who  stand  In  precisely  the  same 
relation  to  the  subject  of  the  law."  Pages 
251,  252,  91  Cal.,  and  page  607,  27  Pac.  Rep. 
In  view  ol  these  decisions,  the  conclDsion 
cannot  be  avoided  tiiat  the  proviso,  con- 
strued as  something  distinct  from  a  regiu- 
lation  of  the  compensation  of  county  offi- 
cers, is  local  and  special  legislation,  and 
therefore  void.  And  this  vice  of  the  stat- 
ute in  question  distinguishes  it  broadly 
from  the  law  which  was  sustained  in  Kirk- 
wood  V.  Soto,  87  Cal.  .H94,  25  Pac.  Rep.  488. 
upon  which  the  respondent  so  confidently 
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relies.  That  waa  a  general  law,  allowing 
auperintendents  of  scliools  in  every  county 
in  the  Btato  certain  necessary  ottlcial  ex- 
ptenseB,  and  was  in  tlils  respect  similar  to 
inany  general  provisiuus  of  the  Codes  al- 
lowing forextraordlnary  expenses  of  coun- 
ty offices;  Bucli.for  instance,  as  ttie  prepa- 
ration of  a  new  great  reglater,  (Fol.  Code, 
§  1113.)  to  wbicb  I  see  no  constitutional 
objection.  II  1  am  correct  in  the  views 
above  expreeaed,  tiie  proviso  in  question 
is  void  as  special  legislation,  even  if  con- 
strued according  to  respondent's  conten- 
tion,—tlint  it  does  not  affect  tlie  compen- 
sation of  county  officers.  But,  althougb 
Ibaveforthe  moment  conceded  the  cor- 
rectness of  his  position  as  to  this  point,  I 
do  not  tiiink  it  can  be  maintaine<l.  The 
proviso,  in  my  opinion,  is  an  attempt  to 
regulate  such  compensation  by  commit- 
tlnx  to  the  discretion  of  the  supervisors  a 
duty  which  the  constitution  had  confided 
to  the  legislature  exclusively,— a  dutv 
which,  under  the  terms  of  the  act,  the  su- 
pervisors cannot  perform  until  after  the 
election  of  the  otncersto  beatfected,  where- 
as the  constitution  requires  it  to  be  per- 
formed fay  the  legislature  in  advance  of 
their  election.  For  these  reasons  I  con- 
cur iu  the  judgment  of  reversal. 

McFarland,  J.,  {dissenting.)  I  dissent. 
I  have  not  the  time,  and  there  is  no  neces- 
sity, to  state  my  views  at  large  on  the 
questions  here  involved.  I  will  state  some 
of  them,  however,  briefly. 

1.  The  undisputed  general  ruleis  that  all 
presumptions  are  in  favor  of  the  constitu- 
tionality of  statutes;  that  before  an  act  of 
a  co-ordinate  branch  of  the  government 
can  be  declared  invalid  by  the  judiciary  for 
the  reason  that  it  is  in  conflict  with  the 
constitution,  sucb  conflict  must  be  clear, 
positive, abrupt, and  unquestionable;  and 
that,  in  case  of  fair,  reasonable  doubt  of 
Its  constitutionality,  the  statute  should 
be  upheld.  I  state  this  old  rule  here  be- 
cause I  think  it  particularly  applicable  to 
the  case  at  bar;  for,  at  best,  the  unconsti- 
tutionality of  the  statute  here  in  question 
Is  certainly  not  so  clear  as  to  be  seen  with- 
out a  good  deal  of  microscopic  aid. 

2.  The  amendment  of  1SS7  was  not,  in 
my  opinion,  in  violation  of  section  9  of 
article  11  of  the  constitution,  which  pro- 
vides against  increase  of  compensation 
"after  election."  Bonneau,  the  county 
clerk,  whose  deputy  Dougherty,  the  plain- 
tiff, is,  was  elected  after  the  passage  of 
said  amendment;  and  he  did  not  "con- 
tract," as  contended  by  appellant,  that 
he  would  do  all  the  work  of  his  office,  or 
pay  a  deputy,  if  necessary  to  employ  one. 
The  law  which  gave  the  contingent  right 
to  have  a  deputy  paid  by  the  county  was 
in  force  at  the  time  of  his  election.  More- 
over, the  employment  of  a  deputy  paid  by 
the  county  did  not  "increase  the  compen- 
aatlon  "  of  the  county  clerk.  His  compeu- 
aatlon  was  the  same  after  theemployment 
of  tbe  deputy  as  before.  It  is  contended 
that  bis  compensation  was  Increased  be- 
cause his  work  was  lessened.  Now, in  tbe 
first  place,  there  is  no  such  presumption; 
the  presumption  is  that  the  board  allowed 
the  deputy  because  there  was  additional 
work  for  him  to  do.    But,  in  the  second 


place,  suppose  his  work  was  lessened,  sb alt 
a  solemn  act  of  the  legislature  be  declared 
void  by  the  circuitous  reasoning  which* 
brings  us  to  theconclnsion  that  adecrease 
of  duties  is  an  "actual  increase  of  compen- 
sation "  within  the  meaning  of  the  consti- 
tution? Suppose  that  tho  legislature  had 
created  a  new  county  office,  and  trans- 
ferred to  the  incumbent  of  such  new  offlce 
a  part  of  the  business  formerly  required  to 
be  done  by  the  county  clerk,  would  that 
have  been  an  "increase  of  compensation" 
of  the  county  clerk? 

3.  Neither  do  I  think  that  the  amend- 
ment is  "special  legislation"  inhibited  by 
section  25  of  article  4,  or  that  it  has  not  a 
"uniform  operation"  within  tbe  meaning 
of  section  11  of  article  I.  The  legislature 
has  the  power  to  "establish  a  system  of 
county  governments,"  (section  4,  art.  11,) 
and  to  "regulate"  the  compensation  of 
county  officers,  "and for  this  purpose  may 
classify  the  counties  by  population,"  (sec- 
tions, art.  11.)  Under  these  provisions  the 
legislature  may  create  as  many  classes  as 
its  Judgment  dictates,  and  such  classifica- 
tion is  not  special  legislation.  Longan 
v,  Solano  Co..  65  Cal.  122,  3  Pnc.  Rep.  463. 
And,  of  course,  if  such  legislation  Is  not 
"  special, "  it  has  a  "  uniform  operation , "  be- 
cause  it  operates  alike  on  each  of  the 
classes  upon  which  it  operates  at  all. 

4.  And  I  see  nothing  in  the  point  that 
the  board  of  supervisors  could  not  be 
given  the  power  to  allow  the  deputy  and 
provide  for  his  salary.  The  constitution 
merely  declares  that  the  legislature  shall 
by  general  laws  provide  for  the  election 
"orappalntment"of certain  named  county 
officers,  and  regnlate  their  compensation. 
Section  5,  art.  ll.  The  deputy  involved  in 
tbe  case  at  bar  can  hardly  be  considered 
as  one  of  the  county  officers  mentioned  in 
the  section  just  referred  to;  but,  if  he 
were,  it  is  difficult  to  see  why  the  legisla- 
ture could  not  "provide"  for  his  appoint- 
ment in  the  way  mentioned  in  the  statute 
under  consideration.  And  the  legislature 
Is  only  to  regulate  the  compensation.  I 
confess  that  I  can  And  no  authority  in 
either  common  or  law  literature  for  giving 
to  the  word  "  regulate"  the  meaning  of 
"fix," — that  is, to  name  definitely, exactly, 
and  mathematically  the  very  sum  in  dol- 
laraand  centsof  tbe  compensation.  I  find 
no  general  or  law  dictionary  which  usea 
the  word  "fix"  at  all  in  defining  the  word 
"regulate, "  or  gives  one  as  tbe  synonym 
of  the  other.  Indeed,  the  words  seem  to 
have  quite  different  significations.  Some 
of  the  definitions  of  "fix"  are  to  make 
"firm,  staple,  or  fast;"  "to  set  or  place 
permanently;"  "to  fasten  immovably." 
Webat.  The  common  definitions  of  "  regu- 
late" are  "to  adjust  by  rule,  method,  or  es- 
tablished mode;"  "to  direct  by  rule  or  re- 
atiictlon ; "  "  to  subject  to  go  vernins  princi- 
ples of  law."  Id.  These  same  deauitiona 
of  "regnlate"  are  to  be  found  in  law  dic- 
tionaries. The  latter  word,  therefore, 
has  much  greater  latitude  of  meaning  than 
"fix,"  which  includes  the  notion  of  inflexi- 
bility and  rigidity.  To  fix  is  to  fasten  a 
thing  immovably,— as  with  nail  and  ham- 
mer; while  to  regulate  includes  the  idea 
of  marking  the  boundaries  and  prescribing 
the    methods  within  and  by  which   thu 
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thing  maT  be  done  by  otbers.  .  know 
that  words  arenncertaln  thinga.aDd  mnat 
be  constraed  with  reference  to  the  context 
and  relatloDH  lo  which  they  are  found; 
but  certainly  a  word  sboold  not  be 
strained  from  its  uBual  to  a  restricted 
seuse  when  the  resalt  o(  such  cunatructlon 
Is  to  upset  a  statute.  Therefore,  Kiting 
to  "regulate"  what,  it  seems  to  me,  is 
clearly  Its  usual  meaning,  Isee  no  question 
in  the  case  about  unwarranted  "delega- 
tion of  authority  "  by  theleglslature.  The 
constitution  expressly  provided  that  "the 
legislature  shall  provide  a  system  of  coun- 
ty governments,"  which  shall  have,  to  a 
large  extent,  legislative  powers;  and  I 
cannot  see  how  the  power  to  employ  and 
pay  deputies  in  county  offices,  within  re- 
Htricted  limits, is  dlfferentfrom  the  uumer- 
oas  other  powers  which  boards  of  super- 
visors are  exercising  every  day  without 
question.  The  Code  formerly  provided 
that  the  board  of  supervisors  shall  have 
the  power  "to  flx  the  compensation  of  all 
county  officers  not  otherwise  In  this  Code, 
or  by  general  or  special  law,  fixed,  and 
provide  for  the  payment  of  the  same." 
Section  4046,  Pol.  Cnde,  (Newmark,  1S89.) 
And  this  court  held  in  Kinsey  v.  Kellogg, 
65  Cal.  115,  3  Pac.  Rep.  405,  that  such  pow- 
er was  properly  granted.  This  was  prac- 
tically holding  that  the  county  govern- 
ments might  be  given  the  power  to  flx  the 
salaries  of  all  county  officers.  I  do  not 
tbinii  that  the  position  ot  appellant  Is 
made  any  stronger  by  putting  it  in  the 
form  ot  the  proposition  that  the  amend- 
ment of  1887  undertook  to  give  the  board 
of  supervisors  the  power  "  to  change  or 
suspend  the  law."  The  amendment  Is  in 
the  very  section  211  which  contains  all  the 
law  on  the  subject;  and  the  change  was 
made  by  the  legislature  itself.  In  my 
opinion,  the  judgment  should  be  affirmed. 

Patkrson,  J.  I  concur  la  the  views  ex- 
pressed by  McFarland,  J. 

itUBB  V.  JoHKsoiT,  Conntv  Treasurer,  et  al. 
(No.  14,574.) 

(Supreme  Court  of  California.    May  80,  1893. 

Department  2.  Appeal  from  superior  court, 
Sacramento  county;  W.  C.  Van  Flebt,  Judge.       ' 

Application  of  one  Burr  for  a  writ  of  mandate, 
lo  onu  Johnson,  treasurer  of  the  county  of  San 
KrancLsco.  and  others,  to  compel  the  payment  of 
a  certain  warrant.  Writ  refused,  and  petitioner 
appeals).     Reversed. 

Clinton  L.  White,  for  appellant  A.  J.  A  El- 
wood  Bruner,  for  respondents. 

De  Havex,  J.  This  case  presents  the  same 
f;oneral  questions  which  were  involved  in 
Dougherty  V.  Austin,  (No.  18.  S*©,)  2«  Pao.  Rep. 
1(H)2,  the  decision  in  which  has  Just  been  rendered, 
and  upon  the  authority  of  that  case  the  Judgment 
appealed  from  must  be  reversed,  and  the  cause 
remanded.    Judgment  reversed,  with  directioqs 

to  the  court  below  to  overrola  the  demurrer  to 

the  complaint. 
We  concur:  Bbattt,  O.  X;  S&iBFSixnr,  J, 

•4  Cal.  H4  

Cui.vKuHousK  V.  Croson  et  at.    (No. 
14,4.15.) 
■  (fiu-preme  Court  of  Cal^omia.   May  21, 1898.) 
Amendment  or  Flbapinos— Tsaiis— Fatment  or 

EZPBMSBS. 

Cnder  Code  Civil  Froc.  {  478,  authorizing 
the  court  to  allow  amendments  to  pleadings  ou 


snoh  terms  as  may  be  proper,  there  Is  no  abuse 
of  discretion  in  reqolraig,  as  terms  of  an  amemd* 
ment  to  an  amended  answer  at  time  of  trial,  that 
defendant  should  at  once  pay  plaintiff  tB5  ao- 
tual  expenses  of  coming  to  the  trial,  which 
would  bo  of  no  avail  if  the  amendment  was  al- 
lowed necessitating  a  continuance. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Modoc 
connty;  G.  F.  Harris,  Judge. 

Action  by  Jerry  Cnlveihnuse  agalnat  B. 
T.  Croson  and  Emma  A.  Croson  for  fore- 
closure. From  a  judgment  for  plaintiff, 
and  an  order  imposing  terms  as  a  condi- 
tion to  amendment  of  the  answer,  defend- 
ants appeal.    Affirmed. 

Spencer  &  Rairerand  Clarence  A.  Raker, 
for  appellants.  Clay  W.  Taylor,  iChnvn- 
cey  H.  Dunn,  of  counsel,)  for  respondent. 

Foots,  C.  This  appeal  Is  from  a  judg- 
ment of  foreclosure  and  said  of  certain 
mortgaged  pi-emlses,  and  from  an  order 
denying  a  new  trial.  The  main  question 
in  the  easels  whetherornot  the  trialcourt 
abused  Its  discretion  in  refusing  the  de- 
fendants leave  to  file  an  amendment  to 
their  amended  answer.  It  appeara  that 
when  the  case  was  called  for  trial  the 
defendants,  evidently  supposing  that  It 
was  necessary  to  their  defense  that  it 
should  be  pleafled  and  proved  that  they 
had  within  a  reasonuble  time  otTcred  to 
rescind  the  contract,  which  they  claimed 
to  bo  without  consideration,  and  tainted 
with  fraudulent  representations  of  the 
original  holder  of  the  note  secured  by  the 
mortgage  sought  to  be  foreclosed,  asked 
leave  to  file  an  amendment  totheamended 
answer.  This  the  court  refused  to  allow, 
under  the  circumstances  surronndlng  the 
matter,  unless  the  defendants  would  pay 
f65,  "as  terms,"  to  the  plaintiff.  It  ap- 
pears that  this  was  to  cover  certain  ex- 
penditures of  the  plain  tm  in  coming  to 
the  place  of  trial  with  counsel,  which 
would  be  of  no  avail  if  the  amendment 
was  allowed,  because  a  continuance  of  the 
cause  would  become  necessary.  In  this 
connection  it  appears  further  that  the 
cause  had  been  upon  the  calendar  for  two 
years;  that  the  plaintitl  and  his  attorney 
bad  come  from  Redding,  in  Shasta  coun- 
ty,— a  considerable  distance  from  Alturas, 
Modoc  county,  (the  place  of  trial,)  and 
that  what  was  asked  was  to  reimburse 
piaintlfTforactualexpenditures,  notfnclnd- 
lugtheuseof  a  privateteam  ofhorses.  The 
defendants  did  not  seem  to  bn  decidedl> 
averse  to  pa.ving  this  money  as  a  consid- 
eration to  file  the  amendment,  bat  want- 
ed it  included  in  the  general  bill  ot  costs. 
But  this  the  plaintiff  objected  to,  as  not 
likely  to  result  in  his  ever  getting  the 
money,  as  the  mortgaged  property  be 
claimed  not  to  be  sufficient  to  pay  the 
debt  then  due.  The  court  seemed  to 
think  that,  as  the  defendants  had  so  long 
delayed  their  proponed  amendment,  and 
bad  compelled  the  plaintiff  to  come  with 
counsel  from  a  distant  place,  patting  bim 
to  this  expense,  and  that  an  amendment 
would  Decessitate  a  continuance.  Justice 
required  that  the  defendants  should  reim- 
burse plaintiff  then  and  there  for  the 
money  thus  expended,  which  otherwise  he 
would  not  perhaps  obtain  from  defend- 
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ants.  We  cannot  aay  fbat  this  action  of 
the  court  was  In  ▼iolation  of  the  terms  of 
fiectlon  473  of  the  Code  of  Civil  Procednre. 
Tbere  are  varlona  other  points  raised  by 
tlie  appellants  for  a  reversal  of  the  Judg- 
ment and  order,  but  acaretnl  examination 
of  the  record  leads  as  to  the  belief  that  no 
prejudicial  error  has  resulted  from  the  ac- 
tion of  the  trial  court,  and  we  therefore 
advise  that  the  Judgment  and  order  be  af- 
firmed. 

We  concur:  Vanclikf,  0.;  Bklchkb,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


M  Cal.  4W 

Carpenter  et  al.  v.  Bailbt  et  bI.   (No. 

14,744.) 
(JSuprane  Court  of  Cali/omio.    April  80,  1893.) 
Wiixs— Fbaui>— Undus  larLUBXOi— Delusiohb — 

NONBXFXBT  WlTMaaS  —  COMPETENOT — InBTBUC- 

noNs. 

I.  In  an  action  to  set  aside  a  wUl  by  whicb 
testator  left  his  estate  to  his  partner^s  children, 
evidence  that  the  partner  oircmated  a  report  that 
testator  bad  visited  his  relatives,  had  been  badly 
treated  by  them,  and  would  not  leave  them  any 
porUon  of  hi*  property,  and  thna  snggested  it 
to  testator's  disordered  zanuy,  was  insufficient  to 
sustain  a  finding  that  the  will  had  been  procured 
by  the  fraud  of  the  parLner,  where  there  was  no 
evidence  that  testator  ever  beard  of  bis  part- 
ner's statement,  and  it  appeared  that  testator  had 
previously  made  a  similar  statement. 

3.  The  fact  that  the  partner  bad  a  family, 
which  was  supported  by  the  partnership,  oonld 
have  no  tendency  to  induce  the  testatur  to  make 
his  will  in  favor  of  his  partner's  children. 

8.  Evidence  that  testator  wrote  to  his  rela- 
tives several  times;  that  his  relatives  wrote  him, 
sometimes  addressing  to  his  partner;  and  that 
the  letters  were  neithw  received  nor  returned 
from  the  doad-letter  ofBoe, — was  insufficient  to 
■how  that  the  partner  suppressed  the  corres- 
pondence, in  the  absence  of  evidence  that  the 
partner  received  the  letters,  or  that  he  alone  was 
in  the  habit  of  going  to  the  post  otSce  for  let- 
ters. 

i.  Kvidence  that  the  partner  bad  great  influ- 
ence over  testator  during  the  latter  years  of  his 
life;  that  he  frequently  visited  him  during  his 
last  illness;  that,  as  he  was  going  over  accounts 
with  testator  one  time,  both  ceased  talking  when 
the  landlady  entered  the  room;  that  the  attend- 
ing physician  importuned  testator  to  make  a 
will ;  and  that  he  delayed  for  some  time  before 
doing  so,— is  insufficient  to  show  undue  influence 
exercised  by  the  partner,  or  some  one  at  his  re- 
quest. 

6.  A  person  who  appreciates  the  varying 
moods  of  another,  and  who  is  able  to  judge  of 
his  acts  with  full  knowledge  of  his  peculiarities, 
would  be  an  "intimateacqnaintance,"  within  the 
meaning  of  Code  Civil  i^oc.  {  1870,  subd.  10, 
making  competent  "the  opinion  of  an  Intimate 
acquaintance  respecting  the  mental  sanity  of  a 
person,  the  reason  of  the  opinion  being  given. " 

6.  The  objeotiod  to  allowing  witnesses  who 
were  not  intixate  acquaintances  of  testator  to 
state  their  opinion  of  his  sanity  cannot  be 
avoided  by  varying  the  form  of  the  question, 
and  asking  how  be  appeared  mentally. 

7.  The  trial  court  erred  In  permitting  an 
hypothetical  question  to  be  put  to  a  medical  ex- 
pert, in  which  It  was  assumed  that  when  the  tes- 
tator said  be  had  a  sister,  and  if  he  knew  where 
she  lived  he  would  visit  ber,  he  referred  to  a 
sister  whom  he  knew  to  have  been  dead  for  80 
years,  rather  than  to  bis  living  sister,  where  no 
mention  of  the  dead  sister  was  made  in  the  evi- 
dence on  which  the  question  was  based. 


8.  An  tnstraetlon  that  if  testator  firmly  be- 
lieved that  his  relatives  had  mistreated  him, 
and  snoh  belief  was  not  based  on  fact,  evidence, 
or  probability,  and  was  such  as  a  mtional  man 
under  like  circumstances  would  not  have  had,  he 
was  In  the  eyes  of  the  law  suffering  from  an  in- 
sane delusion,  Is  an  instruction  as  to  the  weight 
and  value  of  evidence. 

9.  It  was  error  to  charge,  in  elfeot,  that  as  a 
matter  of  law  testator  was  of  unsound  mind,  if 
lie  waa  mistaken  in  his  belief  that  Ills  rela- 
tlvea  had  mistreated  him,  and  therefore  made  so 
provision  tor  them  in  his  will. 

10.  It  was  error  to  charge  that,  if  the  jury 
fuand  that  testator's  feelings  had  undergone  a 
radical  change,  they  should  inquire  whether 
there  was  good  reason  for  such  change,  as  the 
only  inquiry  should  have  been  whether  such 
ohage  was  esnsed  by  an  insane  delusion. 

11.  PlalntiH  oannot  be  said  to  liave  sup- 
pressed evidence  which  he  might  have  offered, 
where  he  objected  to  it  when  offered  by  defend- 
ant, and  the  court  excluded  it  as  inadmissible; 
and  in  snob  case  plaintiSwould  belnjured  by  in- 
structions tbat  "it  Is  a  presumption  of  law  that 
evidence  willfully  supressed  would  be  adverse 
if  produced, "  and  that  "it  Is  a  presumption  of 
law  that  higher  evidence  would  be  adverse,  from 
lower  evidence  t)eing  produced. " 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  San  Joa- 
quin county;  A.nbbl  Smith,  Jndge. 

Proceeding  by  Abel  P.  Carpenter  and 
others  against  O.  K.  Bailey  and  others  to 
revoke  the  probate  of  the  will  of  Charles 
W.  Carpenter,  deceased.  .ludgment  tor 
contestants.  Proponents  appeal.  Re- 
versed. 

For  decision  on  former  appeal,  see  79Cnl. 
382,  21  Pac.  Rep.  885. 

Carter  &  Smith  and  &  D.  Woods,  tor 
appellants.  L.  W.  Elliott,  A.  H.  Carpea- 
ter,  and  Sawyer  &  Burnett,  for  respond- 
ents. 

Tempt.r,  C.  This  Is  a  contest  In  regard 
to  a  will,  Inaugurated  after  the  will  bad 
been  probated,  and  Is  the  second  apoeal 
taken  by  proponents.  79  Cal.  382,  21  Pac. 
Rep.  833.  It  Is  from  an  order  revoking  the 
probate  of  the  will  and  from  an  order  re- 
fusing a  new  trial.  There  have  been  two 
trials,  each  before  a  Jury,  and  twice  the 
verdict  has  been  to  the  effect  tbat  the  de- 
cedent was  of  unsound  mind,  and  that  the 
will  was  the  product  of  an  insane  delu- 
sion. On  the  last  trial  special  Issues  were 
submitted,  and  the  Jury  not  only  found 
that  the  decedent  was  of  nnsound  mtud 
and  under  an  Insane  delusion  which 
caused  him  to  make  the  will  in  question, 
but  also  that  the  will  was  procured  by  the 
fraud  and  undue  Influence  of  C.  K.  Bailey. 

The  contestants  are  three  brothers  of 
the  deceased,  a  sister,  and  the  minor  chil- 
dren of  a  deceased  brother,  all  residents 
of  the  state  of  Vermont.  The  benefldaries 
in  the  will,  who  by  Its  terms  receive  the 
bulk  of  the  estate,  are  the  children  ofC. 
K.  Bailey.  No  relative  Is  given  anything 
by  the  terms  of  the  will.  Carpenter  was  a 
native  of  Vermont,  born  about  1829.  Ue 
left  home  when  about  20  years  of  age,  and 
is  shown  by  the  evidence  to  have  been  in 
California  as  early  as  1853,  where  be  had 
since  continuously  resided.  He  had' never 
been  back  to  visit  his  relatives,  and  none 
of  them  had  ever  visited  talm  In  this  state. 
Some  correspondence  was  kept  np,  how- 
ever, as  late  as  1877.    The  record  discloses 
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tbat  ]n  1856  Carpenter  was  mlninK  at 
Mokelamne  HIU,  and  that  C.  K.  Bniley 
was  hlH  partner;  also  tbat  In  ISG'i  be  was 
ranching  with  Bailey  ua  his  partner.  Tbis 
partnership  continued  until  Carpenter's 
death,  January  2,  1881.  Carpenter  never 
married,  but  Bailey  waa  a  married  man, 
with  a  family  of  children,  some  of  whom 
are  the  beneficiaries  ol  the  proposed  will. 
I  do  not  find  their  ages  stated  in  the  evi- 
dence, but  it  does  appear  that  they  grew 
up  during  the  copartnership,  and  tbat  the 
relation  between  them  and  Carpenter  was 
Intimate  and  friendly.  There  la  abundant 
evidence  of  bis  attacbment  for  them,  and 
some  expreaslons  were  those  of  his  inten- 
tion, long  before  bis  last  sickness,  to  make 
some  of  them  the  objects  of  his  testa- 
mentary bounty.  Correspondence  was 
put  in  evidence  between  Carpenter  and 
some  of  his  relatives,  mostly,  however,  of 
very  old  date,  and  with  his  father  and 
mother,  both  of  whom  died  before  him, 
which  seem  to  show  a  relation  quite  inti- 
mate and  friendly. 

Omitting  formal  parts,  and  condensing, 
the  charges  of  fraud  in  the  complaint  are: 
(1)  Bailey  falsely  represented  to  Carpen- 
ter that  his  relatives  were  all  dead;  (2) 
that  upon  the  death  of  either  the  proper- 
ty would  be  greatly  depreciated  unless 
kept  together;  (3)  Bailey  promised  to 
make  his  will  in  favor  of  Carpenter,  If  Car- 
penter would  make  the  will  In  question ; 
and  (4)  Carpenter's  sickness  was  not 
fatal,  and  Carpenter  would  probably  sur- 
vive Bailey,  and  his  estate  get  the  benefit 
of  the  proposed  wills. 

There  is  no  evidence  to  support  any  of 
these  specific  charges,  nor,  so  far  as  I  can 
find,  Is  there  in  the  record  any  evidence 
tending  to  show  fraud  of  any  kind  on  the 
part  of  Bailey  or  any  one  else.  In  re- 
sponse to  a  challenge  from  appellants,  re- 
spondents state  several  matters  which 
they  claim  constitute  fraud. 

1.  Bailey  circulated  a  report  that  Car- 
penter had  been  back  east,  and  bad  been 
badly  treated  by  hin  relatives.  It  Is,  to 
Bay  the  least,  doubtful  if  there  is  any  evi- 
dence tending  to  show  that  Baliey  circu- 
lated such  a  report.  The  proof  is  that  a 
certain  witness  asked  if  Carpenter  bad  got 
back.  Bailey  said,  "Yea;"  and  also 
stated,  according  to  the  witness,  that  he 
complained  of  the  treatment  he  had  re- 
ceived, and  that  he  would  not  give  his 
relatives  any  portion  of  bis  property. 
Some  of  the  contestants'  witnesses  also 
state  that  they  heard  Carpenter  make 
similar  assertions.  The  claim  is  tbat  Bai- 
ley started  the  report,  thus  suggesting  It 
to  Carpenter's  disordered  fancy.  There 
is  no  evidence  that  the  alleged  statement 
of  Bailey  was  communicated  to  Carpen- 
ter, and  the  alleged  assertions  of  Carpen- 
ter antedate  this  supposed  Interview  with 
Bailey. 

2.  Bailey  had  a  family  which  were  sup- 
ported by  the  partnersbip.  There  is  no 
evidence  of  this,  but,  if  true.  It  would 
not  constitute  fraud;  for  Carpenter  must 
bave  known  it,  and  consented  to  the  ar- 
rangement: and  it  by  it  Carpenter  were 
defrauded,  that  would  bave  no  tendency 
to  induce  him  to  make  a  will  In  favor  of 
Bailey's  children. 


-  8.  Bailey  suppressed  Carpenter's  corres- 
pondence. The  only  evidence  of  this  is 
that  one  of  Carpenter's  brothers  said  be 
had  written  to  blm.  and  that  some  letters 
had  been  addressed  to  Bailey,  but  since 
1877  had  received  no  reply,  nor  had  any  of 
his  letters  been  returned  to  hiin  from  the 
dead-letter  olBce.  No  letters  since  1877 
were  found  among  Carpenter's  effects,  and 
Carpenter  Is  reported  to  bave  said  on 
sundry  occasions  that  he  had  written  and 
had  got  no  leplies.  There  is  no  proof  that 
Bailey  received  any  of  the  letters,  or  that 
be  was  in  the  habit  of  gulag  to  the  pust- 
ofilce  for  letters  exclusively.  Sometimes 
Bailey  went  to  town  to  transact  their 
business,  and  sometimes  Carpenter  did. 
Whether  either  or  who  was  in  the  habit 
of  going  for  their  mail  does  not  appear. 
Such  evidence,  at  the  most,  could  do  no 
more  than  raise  a  suspicion.  Certainly  it 
cannot  be  called  proof.  This  is  not  one  of 
the  charges  specifically  averred. 

The  jury  found  that  the  will  was  pro- 
cured to  be  made  through  fraud  exercised 
by  C.  K.  Bailey,  or  some  one  at  bis  in- 
stance and  request.  Thisflndingis  wholly 
unsupported  by  the  evidence.  'The  allega- 
tions of  undue  influence  may  be  regarded 
as  sufiBcIent.  The  special  issue  submitted 
to  the  Jury  was  in  two  forms,  in  wliich, 
however,  I  see  very  little  difference.  Was 
the  will  procured  to  be  made  through  un- 
due influence  exercised  by  C.  K.  Bailey,  or 
any  one  at  bis  instance  and  request,  and 
was  it  procured  to  be  made  in  the  form 
in  which  it  was  made  by  such  influence? 
The  jury  found  both  issues  in  the  a  forma- 
tive. Was  there  any  evidence  tending  to 
support  either  of  these  findings?  I  think 
not,  or,  at  least,  not  more  than  "slight 
evidence."  Section  1&35.  Code  Civil  Proc. 
This  court  held  In  Goodwin  v.  Goodwin, 
69  Cal.  560,  following  Jarman  on  Wills, 
that  the  influence  must  amount  to  force 
and  coercion,  destroying  free  agency,  as 
to  the  very  act,  and  that  the  exertion  nf 
undue  influence  upon  the  very  act  roust 
be  proved.  There  Is  no  evidence  tending 
to  show  tbat  Bailey,  or  any  member  of 
his  family,  ever  spoke  to  Carpenter  about 
making  a  will,  or  about  the  disposition  of 
his  property,  or  in  regard  to  his  relatives, 
or  that  anyone  else,  authorized  or  not, 
ever  tried  to  Influence  Carpenter  in  regard 
tn  the  disposition  of  his  property,  much 
less  In  favor  of  Bailey  or  bis  children. 
Carpenter  died  from  consumption.  His 
last  Illness  was  not  at  Bailey's  house,  and 
neither  Bailey  nor  any  member  of  his  fam- 
ily attended  him  during  his  illness.  On 
the  contrary,  Mrs.  White,  at  whose  house 
he  was  and  by  whom  he  was  nursed, 
shows  herself  a  warm  partisan  of  ttie  con- 
testants. She  was  one  of  the  witnesses  to 
the  will,  and  says  she  thought  at  the  time 
tbat  it  ought  to  be  "bnrsted"  because 
he  gave  nothing  to  his  relatives.  Chal- 
lenged to  find  some  evidence  tn  support 
these  special  issues,  respondents  specify: 
(1)  Bailey's  great  influence  over  Carpen- 
ter during  the  latter  years  of  his  life;  (2) 
his  frequent  visits  to  Carpenter  duiiag  his 
last  illness;  (3)  the  Importunlttes  of  Dr. 
Stockton,  the  attending  physician,  to 
make  a  will;  (4)  the  reluctance  of  Carpen- 
ter to  make  a  will,  shown  by  tbe  fact 
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tbat  he  did  not  make  it  at  once- wben  it 
was  BugKested ;  and  (5)  when  Bailey  was 
there  at  one  time  going  over  the  accounts 
with  Carpenter  they  ceased  talking  when 
Mrs.  White  entered  the  room.  It  is  evi- 
dent at  once  that  there  is  nothing  here 
that  cnmea  np  to  the  rule  laid  down  in 
Goodwin  V.  Goodwin.  Conceding  that  it 
was  proven  that  Bailey  had  more  influ- 
ence in  the  managuruent  of  the  partner- 
Bhip  bnaiueBB,  that  wonld  not  tend  to 
prove  that  he  influenced  the  testamenta- 
ry dlHpoBltioo.  It  is  not  shown  that  Dr. 
Stockton  mode  any  eSort  to  influence 
Carpenter  as  to  the  character  of  his  will, 
or  ever  mentioned  Bailey  or  his  children, 
or  Carpenter's  relations;  in  fact,  all  that 
is  Bhown  is  that  Dr.  Stockton  made  tbe 
very  proper  suggestion  that  he  ought  to 
make  a  will,  and  through  him  Carpenter 
sent  for  the  attorney  who  drew  It  np.  It 
dues  not  appear  that  Bailey  was  ac- 
quainted with  the  attorney.  The  attor- 
ney testified  that  no  one  spoke  to  him 
about  the  contents  of  the  will  except  Car- 
penter, who  told  him  that  be  (Carpenter) 
had  sent  for  him  to  prepare  It.  Tbe  other 
specifications  do  not  require  refutation. 
There  was  really  no  proof  to  sustain  tbe 
verdict  in  this  respect. 

The  siiecial  verdict  in  regard  to  mental 
unsoundness,  though  stated  in  different 
ways,  is  really  only  that  the  deceased  at 
tbe  time  of  making  tbe  will  was  of  un- 
sound mind,  and  therefore  incompetent  to 
make  a  will,  and.  If  It  may  be  classed  an- 
dflf  this  bead,  tbat  be  failed  to  make  pro- 
vision for  the  contestants  by  reason  of 
an  insane  delusion.  It  was  admitted  tbat 
there  was  some  evidence  tending  to  sup- 
port each  of  these  findings,  and  tbe  ver- 
dict upon  these  issues  is  suflicient  to  sus- 
tain the  order  vacating  tbe  probate  of  tbe 
will.  Tbe  question,  therefore.  Is.  does  tbe 
record  show  such  errors  of  law  in  the  trial 
of  these  isHuea  as  will  necesuitate  a  new 
trial?  The  allegation  of  mental  incompe- 
tency was  supported.  Ina  large  degree,  by 
tbe  opinions  of  witnesses  claimed  to  be  In- 
timate, as  to  bis  mental  condition.  Ob- 
jection was  made  Jn  tbe  case  of  each  wit- 
ness on  the  ground  tbat  the  witness  was 
not  shown  to  be  an  Intimate  acquaint- 
ance, within  the  meaning  of  subdivision 
10,  §  1870,  Code  Civil  Proc,  which  makes 
competent  "the  opinion  of  an  Intimate  ac- 
quaintance respecting  the  mental  sanity 
of  a  person,  tbe  reason  for  the  opinion 
being  given."  What  is  an  "Intimate  ac- 
quaintance" has  not  been  very  clearly 
settled.  Tbe  requirement  that  such  an 
acquaintance  shall  be  an  Intimate  ac- 
quaintance does  not  seem  to  exist  else- 
where. In  State  v.  Pike,  49  N.  H.  309,  IVIr. 
Justice  Dots,  In  a  dissenting  opinion, 
which  has  since  been  followed  In  that 
state,  considers  the  question  as  to 
whether  persons  not  experts  can  be  al- 
lowed to  testify  in  regard  to  mental 
sanity.  He  seems  to  assert  that  In  Eng- 
land the  rule-  has  always  been  to  receive 
such  testimony,  and  he  shows  by  numer- 
ous citations  that  such,  too,  has  been  the 
rule  In  most  of  the  states.  Tbe  witnesses 
are  only  required  to  have  bad  sufficient 
opportunity  to  observe  the  person  whose 
sanity  is  in   question.    Different  rulings 


have  been  made  as  to  what  shall  be  con- 
sidered a  sufficient  showing  of  oppor- 
tunity of  observation  to  enable  a  witness 
to  form  an  opinion  which  can  be  received 
as  evidence;  or,  expressed  in  the  language 
of  our  Code,  what  degree  of  intimacy 
there  must  be.  In  general,  the  idea  seems 
to  be  that  no  rule  can  be  prescribed  on 
this  subject,  and  tlierefore,  as  in  regard 
to  handwriting,  if  It  appear  that  there 
baa  been  some  opportunity,  and  the  wit- 
ness has  an  opinion,  he  may  state  it.  The 
value  of  It  will  depend  upon  circum- 
stances. In  some  states  such  evidence  is 
not  received  at  all  from  nonexperts.  Our 
Code  provides  that  Intimate  acquaint- 
ances may  give  their  opinions,  and,  of 
course,  the  converse  will  follow  that  no 
others  can.  The  phrase  "Intimate  ac- 
quaintance" cannot  include  all  aqualut- 
ances.  Worcester,  under  the  word  "ac- 
quaintance," has  tbe  following:  "Ac- 
quaintance expresBcaless  than  familiarity, 
familiarity  less  than  intimacy.  Acquaint- 
ance springs  from  occasional  intercourse, 
familiarity  from  daily  Intercourse;  inti- 
macy from  unreserved  intercoxirse.  Ac- 
quaintance, having  some  knowledge; 
familiarity,  from  long  habit;  Intimacy, 
by  close  connection."  In  People  v.  Levy, 
71  Cal.  618,  12  Pac.  Bep.  791,  it  is  said :  "It 
is  often  a  difficult  question  to  determine 
whether  the  witness  is  sufficiently  ac- 
quainted with  the  party  to  entitle  him  to 
speak.  That  tbe  witness  should  be  famil- 
iar with  tbe  temperament  and  habits  of 
mind  of  tbe  person  whose  soundness  is  in 
question  there  is  no  doubt."  Sir  John 
NicHoi.L,  in  KInlesIde  v.  Harrison,  2  Phil- 
11m.  Ecc.  449,  says:  "Persons  who  see  a 
testator  only  occasionally  will  form  differ- 
ent opinions  from  those  who  have  better 
opportunities  of  judging.  We  know  that 
little  appearances  occurring  in  this  way 
are  extremely  fallacious,  yet  we  often  find 
occasional  ^observers  depose  with  great 
confidence.  It  often  happens  that  the 
most  Ignorant  are  tbe  most  confident. 
•  •  •  This  kind  of  opinion  Is  still  more 
various  where  tbe  testator's  capacity  is 
fluctuating,  where  he  Is  sometimes  better 
and  Bometlmes  worse,  and  this  is  gener> 
ally  the  case  with  old  age  or  other  infirmi- 
ties." An  intimate  acquaintance  would 
appreciate  these  varying  moods  and  tem- 
peraments, and  be  able  to  judge  tbe  acts 
of  a  testator  with  full  knowledge  of  his 
peculiarities.  A  mere  acquaintance  who 
only  casually  meets  one  who  has  some  In- 
firmities, and  perhaps  also  some  striking 
idiosyncrasies,  although  quite  often,  and 
yet  without  special  interest  in  him,  might 
think  strangely  of  conduct  which  to  one 
better  acquainted  would  seem  rational 
and  natural.  No  two  persons  are  ex- 
actly alike,  and  many,  in  fact  nearly 
every  one,  has  some  weakness,  which,  per- 
haps like  physical  infirmities,  they  en- 
deavor to  favor  or  bide.  Oqr  thoughts  run 
In  different  channels:  our  mental  processes 
follow  different  methods.  An  Intimate 
acquaintance,  who  is  familiar  with  all 
these,  can  better  judge  of  mental  condi- 
tions. 

Now,  wben  we  take  into  consideration 
the  rule,  as  it  exlBts  in  most  jurisdictions 
wbei-e  the  common  law  prevails,  we  must 
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coDclnde  tbat  bor  Code  has  attempted 
what  lias  been  said  to  be  Impracticable, 
to  establish  a  rule  as  to  what  opportuni- 
ties of  observation  shall  entitle  a  witness 
to  speak.  A  nonexpert  may  testily,  but 
only  if  behaahadtheaeadvantages  whlchl 
have  attempted  briefly  to  specity,  not- 
withstanding the  statutory  attempt. 
Since  it  requires  the  drawing  of  a  definite 
line  between  things  which  are  separated 
only  by  degrees  of  difference,  the  rule  is 
and  must  remain  more  or  less  indeflnite. 
A  very  large  dincretion  must  be  conceded 
to  the  trial  court.  If  tlie  conclusion 
reached  is  one  which  can  be  reasonably 
entertained,  consistently  with  the  above 
idea  of  intimacy,  this  court  cannot  review 
the  ruling. 

Some  of  the  wltnesseswho  were  allowed 
to  give  their  opinions  as  to  the  sanity  of 
the  deceaHed  evidently  were  not  intimate 
acquaintances,  within  thid  rule,  and  the 
objection  is  not  avoided  by  varying  the 
form  of  the  question,— asking  the  witness 
bow  he  appeared  mentally.  If  anything, 
this  adds  to  the  objection,  for  it  fails  to 
require  the  witness  to  give  the  reason  for 
his  belief.  There  are,  of  course,  some 
things  whch  are  not  so  much  matter  of 
opinion  as  descriptive  of  appearances.  It 
one  is  a  raving  maniac,  or  dead  drunk,  or 
utterly  unconscious,  these  are  sometimes, 
at  least,  hardiy  matters  which  require 
judgment,  but  only  ordinary  powers  of 
observation.  As  tu  such  obvious  appear- 
ances, I  presume  it  was  not  Intended  that 
the  role  should  apply.  Evidence  of  this 
character  is  received  even  in  those  JuriadlC' 
tlons  which  do  not  permit  one  not  an  ex- 
perttogiveanoplnlonas  tomental  sanity. 
This  was  not  the  character  of  the  evidence 
received  In  this  case.  As  I  think  the  case 
must  be  retried  for  other  reasons,  it  will 
not  be  necessary  to  review  exceptions  of 
this  character  in  detail. 

The  objection  to  the  hypothetical  qnes- 
tlon  put  to  the  medical  expert,  in  which  it 
Is  assumed  tbat  when  deceased  said  he 
had  a  sister,  and  IT  be  knew  whereshe  lived 
be  would  visit  her,  he  referred  to  a  sister 
whom  he  knewto  have  been  dead  tornear- 
ly  30  years,  rather  than  tu  his  living  sis- 
ter, should  have  been  sustained.  It  is 
based  upon  the  testimony  of  Drais,  who 
simply  testified:  "He  said  If  he  knew 
where  his  sister  was  he  would  go  and  see 
her  and  visit  her."  There  had  been  no  men- 
tion of  the  dead  sister,  and  nothing  said 
by  the  witness  indicates  that  she  was 
thought  of.  The  other  rulings  as  to  the 
admission  of  evidence  do  not  seem  very 
material,  and  may  not  be  repeated  at  the 
trial. 

The  Instrqetions  are  quite  voluminous, 
and  many  of  thera  have  reference  to  sup- 
posed proof  In  regard  to  fraud  and  undue 
influence,  upon  which  subject  there  was  no 
evidei.ce.  They  are  also  many  of  them  aa 
to  the  weight  and  value  of  evidence.  An 
instruction  which,  commencing  with  an 
obvious  fact,  prefaced  with  the  remark, 
"If  you  find,"  says,  "you  must  then  In- 
quire whether  so  or  so,  and  why,  and,  if 
you  flnd  thus,  you  must  or  are  at  liberty 
to  conclude  thus,"  is  an  instruction  as  to 
the  value  of  evidence.  Take,  for  instance, 
the  toortb  iDatroction  here  given  at  the  re> 


quest  of  the  respondents.  In  effect,  it  tells 
the  jury  tbat  if  Carpenter  firmly  and  per- 
sistently believed  that  bis  relatives  had 
mistreated  him,  and  such  belief  was  firm 
and  Immovable,  and  not  based  on  fact, 
evidence,  or  probability,  and  was  such  as 
a  rational  man  under  like  circumstances 
would  not  have  bad,  he  was.  In  the  eyes 
of  the  law,  suffering  from  an  insane  delu- 
sion. Now,  It  is  quite  common  for  people 
to  be  offended  at  Imaginary  injuries,  to 
take  offense  when  none  was  meant,  to 
have  a  flrm  belief  tbat  they  have  been  mis- 
treated, not  based  on  fact,  and  when  the 
offending  party  would  believe — for  gener- 
ally the  baselessness  of  the  belief  conld  on- 
ly be  proven  by  bim— that  there  was  not 
even  rational  ground  for  snch  belief.  But 
the  chief  objection  to  this  is  that,  even  If 
the  logic  be  sound.  It  is  not  a  conclusion 
of  law,  but  of  the  judging  mind,  from  the 
evidence.  The  court  has  no  right  to  dic- 
tate or  suggest  the  process  of  reasoning 
by  which  the  evidence  shall  be  judged. 
Perhaps  Instructions  of  this  character, 
though  vicious  and  violative  of  the  con- 
stitutional inhibition,  have  been  often 
passed  without  condemnation;  but.  If  s 
party  will  ask  the  court  to  argue  his  case 
upon  the  evidence,  be  should  be  hf-ld  re- 
sponsible for  the  soundness  of  the  logic. 
In  this  case  the  appellants  are  as  guilty  In 
this  regard  us  the  re8pondent<i. 

The  second  instruction  given  at  the  In- 
stance of  contestants,  and  to  which  objec- 
tion Is  made,  in  as  follows:  "If  Cbas.  W. 
Carpenter,  deceased,  at  the  time  of  the  ex- 
ecution nf  the  alleged  will,— if  he  did  exe- 
cute it, — wasnnder  a  delusion  tbat  his  rel- 
atives in  the  east  bad  maltreated  nr 
abused  him,  and  tbat  under  the  influence 
of  such  delusion  be  made  no  provision  In 
hia  alleged  will  for  them,  then.  In  the  eyes 
of  the  law,  be  was  of  unsound  mind,  no 
matter  how  well  be  might  transact  his 
other  bOBlnesB,  nr  converse,  nor  how  sane 
he  was  on  matters  In  general,  and  yon 
must  BO  flnd."  Among  other  definitions 
of  "delusion"  given  by  Webster  Is:  "(2) 
The  state  of  being  deluded  or  misled.  (3) 
That  whch  Is  falsely  or  delusively  believed 
or  propagated;  false  belief;  error."  The 
jury  tben  are  told  tbat  If  Carpenter  was 
mistaken  in  his  belief,  and  tbeiefore  made 
no  provision  for  bis  relatives,  as  matter  of 
law  he  was  of  unsound  mind.  This  can- 
not be  so.  There  Is  evidence  tending  to 
show  that  Carpenter  had  for  years,  before 
any  one  thought  him  insane,  said  tbat  be 
bad  been  ill  used.  Whether  he  was  mis- 
taken or  not,  the  mere  fact  here  recited 
did  not,  as  matter  of  law.  amount  tu  an 
insane  delusion.  There  was  evidence  tend- 
ing to  show  that  Carpenter  thought  be 
had  been  east  from  California,  and  had 
then  been  ill  uaed,  while  admittedly  he  had 
not  left  California.  This  instruction  does 
not  necessarily  allnde  to  that  alleged  de- 
lusion.   That  is  covered  by  other  Instme- 

tlODS. 

The  ninth  Instruction  given  at  the  in- 
stance of  contestants  was,  I  tliiuk,  errone- 
ous, not  for  the  alleged  blunder  which  re- 
spondents think  could  do  no  harm,  but, 
among  other  reasons,  because  it  tells  the 
jury  that,  if  theyflud  that  Carpenter's  feel- 
ings had  undergone  a  radical  changCtthey 
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Bhonld  Inquire  whether  there  was  good 
reason  for  the  cbanice.  The  only  Inqniry, 
as  there  was  no  evidence  found,  sbonld 
have  been  whether  it  was  caused  by  an  in- 
sane delusion.  Otherwise  it  did  not  con- 
cern this  inquiry.  People  may  hate  their 
relatives)  tor  bad  reasons,  and  yet  not  be 
deprived  of  testamentary  power. 

The  court  also  instructed  the  Jury,  at 
the  InHtance  of  the  platutiHs,  that  "it  is  a 
prpsuniption  of  law  that  evidence  willfully 
suppresHetl  would  be  adverse  U  produced." 
I  have  examined  the  voluminous  record  in 
vain  to  find  any  evidence  that  there  has 
been  any  suppression  uf  evidence.  Be- 
spondents  in  their  brief  here  on  this  point 
say  that  Dr.  Stockton's  testimony  would 
naturally  be  couMidered  the.  best  evidence 
upon  Carpenter's  condition  of  mind,  and 
that  there  was  evidence  that  proponents 
would  not  use  it,  that  they  suppressed  it 
by  objecting  to  it  when  oHered  by  contest- 
ants. Of  course,  this.  If  it  occurred,  was 
not  a  suppression  of  evidf'nce,  and  it 
would  be  strange  that  the  court,  having 
decided  that  the  evidence  was  not  admis- 
sible, should  nevertheieHH  instruct  the  Ju- 
ry that  the  party  offering  it  should  nave 
the  benefit  of  a  presumption  thatit  was  fa- 
vorable, and  that  the  other  purty,  be- 
caase  he  made  a  legal  and  proper  objec- 
tion, should  thereby  lay  his  case  under  the 
suspicion  that  he  had  been  guilty  of 
suppressing  testimony.  The  instruction 
would  naturally  have  an  Injurious  effect. 
The  same  thing  is  true  of  the  instruction : 
"It  is  a  presumption  oflnwthathigher  ev- 
idence would  be  adverse,  from  infer|r~r  evi- 
dence being  produced. "  Th<8  was  also  ev- 
idently aimed  at  the  objections  to  the  tes- 
timony of  Dr.  Stockton,  although  the  rec- 
ord does  not  show  that  any  sucb  evidence 
was  offered.  I  think  the  order  should  be 
revurited,  and  a  new  trial  had. 

Weeoncnr:  Bblchek.C;  Fitzgerald, C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  orders  appealed 
from  are  reversed,  and  a  new  trial  or- 
dered. 


04  Cal.  iW 

ijALFiBLD  et  a/.  V.  Sdtter  County  Land 
Improvement  &  Reci^amation  Co.    (No. 
13,813.) 
(Supreme  Court  of  Cdlifomia.    Hay  23, 1892. ) 

Camobllation  or  Coktbact  — Want  or  Authob- 
ITT  IN  Ao»NT — ^Ratification — Flbauino. 
Id  an  action  against  a  corporation  for  the 
canoellation  of  a  contract  to  purchase  land  from 
It  on  the  ground  that  tbe  same  was  made  through 
one  who  represented  himself  to  be  its  agent,  but 
who  In  fact  hud  no  such  authority,  the  complaint 
is  good  on  demurrer,  although  it  alleges  that  a 
portion  of  tbe  price  has  been  paid,  and  that  the 
corporation  refuses  to  return  it,  and  has  insti- 
tuted an  action  to  recover  the  balance,  as  tbe 
contract  was  not  thereby  ratified,  since  Civil 
Code,  §  2309,  provides  that  the  authority  of  an 
agent  to  sell  land  shall  be  in  writing,  and  sec- 
tion 2310  that,  where  the  adoption  of  a  particular 
mode  is  necessary  to  confer  authority,  ratifica- 
tion can  only  be  made  in  the  same  manner;  and, 
even  if  the  contract  could  be  ratified  by  part 
performance,  it  is  immaterial  that  the  contract, 
set  out  in  htxoverba,  authorizes  plaintllts  to  take 
immediate  possession,  and  that  it  is  not  alleged 
that  they  have  not  done  so,  since  It  is  a  matter 
of  defense  that  they  have  taken  oossession. 
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Commissioners* decision.  Department  1. 
Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  David  Salfleld  and  Herman 
Kohlberg  against  the  Sutter  County 
Land  Improvement  &  Reclamation  Com- 
pany. 

Otto  Turn  Saden.tor  appellants.  Gordon 
A  Toanff,  for  respondent. 

Temple,  C.  Plaintiffs  appeal  from  Judg- 
ment entered  on  demurrer  to  their  com- 
plaint. The  action  Is  to  have  declared 
void  a  certain  writing  purporting  to  be 
an  agreement  for  the  sale  of  land.  The 
complaint  avers  that  Gaman  &  Lyon  pre- 
tended that  they  had  authority  from  the 
corporation  defendant  to  contract  for  the 
sale  of  its  lands.  That,  relying  upon  such 
representations,  the  plaintiffs  did  on  the 
3d  day  of  April,  1SX8,  agree  with  said 
Gaman  &  Lyon,  as  agents,  to  purchase 
certain  lots  owned  by  defendant,  and  en- 
tered into  a  contract  In  writing  to  that 
effect,  which  purported  to  be  executed  by 
the  defendant,  through  the  said  pretended 
agents,  and  which  was  signed  as  follows: 
"In  witness  whereof  the  said  party  of  the 
first  part  hath  by  a  resolution  of  Us 
hoard  of  directors,  duly  passed,  author- 
ized its  agents,  Gaman  and  Lyon,  of  330 
Kearny  street,  San  Francisco,  and  Sutter 
City,  California,  to  affix  its  name  hereto, 
and  they  and  the  said  parties  of  the  sec- 
ond part  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above 
written.  Sutter  Co.  IiAnd  Improvkme.nt 
AND  Rrclamatio.s  COMPANY.  By  Gaman 
&  Lton,  Agents.  (O.  &  L.)  David  Sal- 
field.  (D.  S.)  Herman  KoHLBRRO.  iH. 
K.) "  Nevertheless  the  corporation  never 
autborixed  Gaman  &  Lyon,  either  person- 
ally or  as  copartners,  to  execute  the  agree- 
ment or  any  agreement  for  the  sale  of 
Huld  lands;  but  plaintiffs  did  not  discover 
sucb  want  of  authority  until  June  7, 1S89, 
and  had  In  the  mean  time  paid  to  the  de- 
fendant $470  on  account  of  principal  and 
interest  due  on  the  contract.  June  7, 
lss<),  after  discovering  that  Gaman  & 
Lyon  bad  no  authnrity  in  tbe  premises, 
plaintiffs  demanded  frtim  the  corporatinn 
the  return  of  the  said  9470,  which  tbe  de- 
fendant n-fnsed  to  do,  but,  on  the  con- 
trary, claims  that  the  contract  is  valid 
and  binding  on  the  plaintiffs,  and  has 
commenced  suit  against  the  plaintiffs  in 
the  justice  court  to  recover  $112.13  for  in- 
terest  which  has  accrued  on  the  contract. 
The  contract,  wliich  is  set  out  in  the  com- 
plaint In  biec  verba,  authorized  the  plain- 
tiffs to  take  immediate  poHsession,  and 
provided,  in  case  one  or  more  lots  were 
sold  by  the  vendees,  and  the  pro  rata 
portion  of  tbe  purchase  price  were  paid  to 
the  corporation,  it  would  execute  deeds 
for  such  lots  to  the  purchasers.  There 
is  no  averment  as  to  whether  possession 
was  taken,  or  lota  were  sold,  and,  ol 
course,  no  offer  to  redeliver  or  place  the 
alleged  vendor  fa  statu  quo.  The  demur* 
rer  was  simply  that  tbe  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  contract  does  not  purport  to  have 
attached  to  It  the  corporate  seal,  and  it 
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does  not  appear  that  Gatnan  &  Lyon,  or 
either  of  them,  held  such  oflSclal  poaltlnn 
In  the  corporation  as  would  raise  a  pre- 
somptlon  that  they  were  authorized  to 
contract  for  the  corporatiou  in  regard  to 
anything.  The  complaint  plainly  avem 
that  they  had  no  authority  to  Bell  the 
land  or  to  execute  the  contract.  Under 
such  clrcumstancea,  the  laboring  oar 
must  be  with  the  respondent.  Its  real 
claim  is  that  the  contract  has  been  rati- 
fled  by  the  corporation,  according  to  the 
allegations  of  the  complaint:  first,  by 
the  receipt  on  the  part  of  the  corporation 
of  $470,  paid  under  the  terms  of  the  agree- 
ment, which  plaintiffs  seek  to  have  de- 
clared void;  and,  second,  by  commencing 
suit  to  recover  money  due  by  the  terms  of 
the  agreement.  This  being  a  contract  for 
the  sale  of  laud,  It  was  necessary  that  the 
authority  of  the  agent  should  be  in  writ- 
ing. Section  2309,  Civil  Code.  The  defend- 
ant, being  a  corporation,  could  only  act 
In  this  matter  through  its  board  of  di- 
rectors, when  duly  assembled,  by  resolu- 
tion duly  passed  and  recorded.  Sections 
305,  308,  377,  Civil  Code;  Gashwiler  v. 
Willis,  33  Cal.  10;  Harding  v.  Vande- 
water,  40  Cal.  78;  Association  v.  Busta- 
mente,  52  Cal.  192;  Alta  Silver  Miu.  Co. 
v.  Alta  Placer  Mln.  Co.,  78  Cal.  629,  21  Pac. 
Rep.  373.  Section  2310  of  the  avil  Code 
provides  that,  when  the  adoption  of  a 
particular  form  or  models  necessary  to 
confer  authority,  ratiScntlon  can  only  be 
made  in  the  same  manner,  "or,  where  an 
oral  authorization  would  suffice,  by  ac- 
cepting or  retaining  the  benefit  of  the  act, 
with  notice  thereof."  The  supposed  acts 
of  ratification  do  not  conform  to  the  re- 
quirements of  the  Code.  It  is  said,  how- 
ever, that  the  plaintiffs  show  that  they 
have  partly  performed  the  contract,  by 
mailing  pa.ymentof  a  part  of  the  purchase 
money,  and,  therefore,  since  they  may  In- 
sist upon  it,  the  respondent  can.  But  in 
Forrester  v.  Flores,  64  Cal.  24,i  this  court 
approved  the  following  statement:  "By 
an  unbroken  current  of  authorities  run- 
ning through  many  years  it  is  settled  too 
firmly  tor  question  that  payment,  even  to 
the  whole  amount  of  the  purchase  money, 
Is  not  to  be  deemed  part  performance  so 
as  to  Justify  a  conrt  of  equity  in  enforcing 
the  con  tract."  It  Is  also  contended  that 
the  contract  authorizes  the  plaintiffs  to 
take  immediate  possession,  and  It  is  not 
shown  that  they  have  not  done  so;  there- 
fore there  may  be  other  acts  in  part  per- 
formance. As  the  assumed  contract  was 
no  contract,  plaintitts  were  not  author- 
ized to  take  possession ;  bnt.  It  the  con- 
tract could  be  validated  by  part  perform- 
ance, it  is  incumbent  upon  the  party 
claiming  the  benefit  of  such  acts  to  aver 
them.  Plaintiffs  were  not  required  to 
negative  a  possible  defense.  The  question 
is  not,  however,  as  to  whether  an  oral 
contract  for  the  sale  of  land  can  be  en- 
forced, but  whether  what  purports  to  be 
a  written  contract  of  a  corporation  is  so 
in  fact.  No  doubt  the  corporation  might 
have  ratified  It  before  the  plaintiffs  signi- 
fied their  Intention  not  to  be  bound  there- 
by, but,  so  far  as  the  averments  of  the 
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complaint  show,  they  did  not  do  so.  As 
the  corporation  could  bare  elected  not  to 
be  bound,  the  same  privilege  mast  be  ac- 
coriied  the  plaintiffs.  The  Jodgment 
should  be  reversed,  and  the  court  below 
directed  ta  overrule  the  demurrer. 

"Wo  concur:  Belcher,  C.  ;  Vanclief,  C. 

Prr  Cdriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  court  below  directed  to 
overrule  the  demurrer. 

M  C«l.  SW 


Pboplb  v.  Mitcrbll,.    (No.  20,900.) 

(Supreme  Cowrt  of  California.    May  28, 1S93.) 
HOKiciDB — Evidence— He  AUSAT — Ezpbkt — ^In- 

PBACHMEST  OF  WITNESS. 

1.  A  traia  rep;istor  is  not  competent,  on  a 
criminal  prosecation,  to  prove  the  time  of  the 
arrival  and  departure  of  a  train  at  a  certain  sta- 
tion on  the  night  of  the  crime,  where  the  oon- 
dnctor  who  made  the  re^ster  is  not  called  as  a 
witness,  and  the  agents  of  the  railroad,  who  are 
called,  have  no  actual  knowledge  of  the  time, 
but  are  only  able  to  testify  that  the  rules  of  the 
company  required  the  conductor  to  register. 

2.  On  a  murder  trial,  where  a  witness  for  the 
defen&e  has  tcstiUed  that  a  certain  i>erson,  who 
had  been  tried  for  the  same  offense  and  acquit- 
ted, bad  admitted  the  shooting  of  the  deceased, 
and  that  he  got  the  pistol  from  a  third  person. 
it  is  not  competent  for  the  latter  to  testify  in 
rebuttal  that  the  pistol  was  not  procured  bom 
him,  as  this  does  not  tend  to  show  whether  the 
one  party  or  the  other  did  the  killing,  or  to  con- 
tradict the  witness  in  testifying  merely  as  to 
what  was  told  him.    De  Haven,  J.,  dissenting. 

8.  Expert  testimony  is  not  admissible,  on  a 
murder  trial,  as  to  whether  a  certain  cartridge 
had  marks  upon  it  which  would  indicate  that  it 
bad  once  been  in  the  chamber  of  a  pistol,  or 
whether  a  ball  taken  from  a  certain  pistol  was 
similar  to  one  which  had  been  fired  at  the  da- 
ceased,  as  such  matters  are  matters  of  common 
knowledge. 

4.  Statements  made  by  a  defendant,  while 
testifying  as  a  witness  on  the  trial  of  one  chargod 
with  the  same  offense  as  that  for  which  he  is 
being  tried,  are  admissible  against  him,  where 
it  does  not  appear  that  he  objected  to  being  sworn 
or  to  testifying  on  that  occasion. 

6.  A  witness,  who  fails  merely  to  testify  as 
expected,  cannot  be  impeached  by  the  party  call- 
ing him  by  proving  that  he  had  elsewhere  macie 
the  desired  statements,  but  this  can  only  be  done 
when  he  has  given  damaging  testimony. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  conrt,  Tehama 
county ;  J.  F.  Ellison,  Jndge. 

Conviction  of  Rabe  Mitchell  for  murder. 
Defendant  appeals.    Reversed. 

W.  F.  Jobnuon  and  G.  H.  Cbase,  for  ap- 
pellant. Attjr.Gen.Hart&niA  M. McCoy, 
Ulst.  Atty.,  for  the  People. 

Tkmfi.r,  C.  The  defendant,  having 
been  convicted  of  murder  in  the  second  de- 
gree, appeals  from  the  judgment  and  a  re- 
fusal of  a  new  trial.  It  appears  that 
Oscar  Crandall  was  fatally  shot,  abont 
midnight,  April  23,  1891,  near  Ratbja's  sa- 
loon, in  the  town  of  Red  BlutT.  Crandall. 
who  had  been  In  the  saloon,  went  oat 
upon  the  back  porch,  where  he  was  en- 
gaged for  a  time  imitating  Chinese  talk. 
Two  or  three  minutes  after  be  went  out, 
Rathja  heard  the  report  of  a  pistol,  and 
went  upon  the  back  porch,  bnt  saw  no 
one.    The  back  yard  was  surrounded  by 
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a'bfgh  fence.  The  saloon  wae  at  tbe  cor- 
ner of  Malu  and  hickory  streets,  facing 
on  Main.  It  was  ol-Igbt  moonlight,  and, 
except  as  obstracted  by  the  fence,  Ruthja 
coald  see  both  ntrpeta.  Two  wltnesaes 
claim  to  have  been  pyewltneasea  of  tlie 
affray.  Peterson,  who  testified  for  the 
prosecution,  was  224  feet  away  westerly 
on  Hicliory  street.  He  was  positive  that 
he  recoKnieed  defendant's  voice,  but  he 
could  distinguish  no  one  by  sight.  He 
saw  the  flash  of  the  pistol,  and  the  peraon 
who  fired  ran  o0  south  along  the  alley 
back  of  the  yard  which  incloses  Rathja's 
back  porch.  This  Is  all  the  direct  testi- 
mony against  defendant,  but  there  was 
considerable  clrcamstantial  evidence.  De- 
fendant claimed  and  testlfle<l,  as  did  sev- 
eral other  witnesses  in  his  behalf,  that  he 
was  at  home,  about  a  half  block  from 
Sathja's  saloon,  administering  what  he 
calls  a^shot"  of  morphine  to  one  Boyden, 
when  he  heard  the  report,  and  was  told 
that  some  one  was  shot,  and  then  ran 
across  the  street  with  Boyden,  found  the 
wounded  man,  and  be  and  Boyden  took 
up  the  body,  and  carried  it  to  the  front  of 
the  saloon.  While  they  were  so  carrying 
the  wounded  man  the  people  gathered. 
HuKhes  and  Boyden  both  corroborate  de- 
fendant's story.  Hughes  says  he  was 
across  the  street  from  Ratbjn's  back  yard 
at  the  corner  of  Hickory  and  High  streets. 
He  heard  the  altercation,  saw  the  flash  of 
the  pistol,  and  the  assassin  run  off,  be 
thought  down  Main  street,  and, being  but 
a  few  steps  from  defendant's  house,  in- 
formed a  woman  there  that  some  one  was 
shot;  that  Mitchell  and  Boyden  ran  past 
bim  to  the  HHloun,  and  the  body  was  car- 
ried as  delenuant  stated.  To  make  out 
the  case  for  the  prosecution  by  the  circum- 
stantial evidence,  it  became  important  to 
fix  the  precise  time  of  the  boroidde.  It 
was  contended  on  the  part  of  the  people 
that  defendant  did  not  go  to  his  house,  as 
he  claims  he  did,  to  administer  the  hypo- 
dermic injection  of  morphine  to  Boyden  ; 
that  he  came  up  from  the  depot  on  the 
Tremunt  hotel  bus  after  the  arrival  of  the 
train,  which  was  doe  at  11:50  p.  m.  ;  that 
the  homicide  was  committed  before  the 
departure  of  the  train,  the  schedule  time 
of  which  was  12:05.  They  had  experi- 
ments made  as  to  the  time  It  would  re- 
quire to  walk  where  be  said  he  walked 
after  he  left  the  bus,  and  claimed  that  he 
did  not  have  time  to  go  home  and  do 
what  he  said  he  did  before  the  report  of 
the  pistol.  There  was  much  evidence  di- 
rected totbis  pointon  both  sides.  Among 
other  things,  the  defense  introduced  evi- 
dence showing  that  the  train  did  not 
leave  on  that  night  until  after  12:10.  The 
prosecution,  against  the  objections  of  the 
defendant,  were  permitted  to  show  by  the 
local  agent  of  the  railroad  and  the  night 
operator  that  by  the  rules  and  regula- 
tions of  the  company  the  trains  must  not 
arrive  before  their  schedule  time,  and  that 
the  conductor  must  register  the  exact 
time  of  arrival  and  departure.  That  such 
register  was  in  fact  kept  at  this  station. 
The  register  was  then  Introduced,  defend- 
ant objecting,  from  which  it  appears  that 
the  train  arrived  and  left  on  the  night  In 
question  oo  schedule  time.  Neither  of  the 
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witnesses  bad  any  actual  knowledge  of 
the  times,  nor  was  the  conductor  who 
made  the  record  called  as  a  witness. 
The  evidence  was  clearly  Incompetent,  and 
was  material  in  the  highest  degree.  If 
we  can  presume,  as  suggested,  that  the 
conductor  was  abnent  or  dead,  that  fact 
would  make  no  difference.  It  was  hear- 
say evidence,  and  should  have  been  ex* 
eluded. 

It  seems  that  one  H.  K.  Long  had  been 
tried  for  this  same  offense,  and  had  been 
acquitted.  Nevertheless  the  defense  at- 
tempted to  prove  that  Long  committed 
the  homicide.  O.  A.  Boyden,  a  witness 
for  the  defense,  testiUed,  without  objec- 
tion, that  Long  told  him  that  he  had 
killed  Crandall,  and  that  he  got  the  gun 
from  Morin,  In  rebuttal,  the  prosecution 
asked  Morin  if  he  loaned  Long  a  pistol, 
and  he  was  allowed,  against  the  objec- 
tion of  the  defendant,  to  answer  that  he 
did  not.  This  was  not  competent.  It 
did  not  tend  to  show  that  Long  did  not 
kill  Crandall,  or  that  Mitchell  did,  and  it 
did  not  tend  to  contradict  the  witness 
Boyden,  who  did  not  say  that  Long  pro- 
cured a  pistol  from  Morin.  He  only  testi- 
fied as  to  what  Long  had  said,  and  this 
evidence  did  not  tend  to  disprove  that 
fact.    See  People  v.  Hurtado,  63  Cal.  289. 

Vance,  a  carpenter  and  gunsmith,  was 
called  as  an  expert,  and  allowed,  against 
objectioji,  to  state  his  opinion  that  a  cer- 
tain cartridge  had  never  been  in  a  pistol, 
because  he  saw  no  mark  on  it.  He  was 
then  allowed  to  compare  a  ball  shown 
bim,  and  assumed  to  have  been  from  a 
pistol  claimed  by  tlie  defense  to  have 
been  used  by  Long,  with  the  ball  taken 
from  the  head  of  deceased,  and  to  state 
that  they  were  not  similar.  The  balls 
were  there  in  court  and  shown  tothejnry. 
This  was  not  a  proper  subject  for  expert 
testimony.  It  did  not  require  special  skill 
to  determine  whether  a  cartridge  had 
marks  upon  it  which  would  indicate  that 
it  had  been  once  In  the  chamber  of  a  pis- 
tol, nor  that  it  was  covered  with  verdi- 
gris, nor  that  the  end  of  one  bullet  was 
feather-edged,  and  another  not  so,  or  was 
flat  or  concave  at  the  end.  These  are  all 
matters  of  common  knowledge,  and  the 
jury  was  as  competent  to  pass  upon  them 
as  the  witness. 

The  prosecution,  in  rebuttal,  pat  in  evi- 
dence statements  made  by  the  defendant 
while  testifying  as  a  witness  in  the  case 
of  People  V.  Long.  Though  charged  with 
the  same  offense  for  which  Long  was 
tried,  it  is  not  by  the  same  information. 
It  does  not  appear  that  defendant  object- 
ed to  being  sworn  on  that  trial,  and  it 
seems  to  be  conceded  that  he  did  not  ob- 
ject to  auBwering  the  particular  ques- 
tions, the  answers  to  which  were  given  in 
evidence  against  him.  It  is  contended 
simply  that  the  statements  are  not  volun- 
tary, because  the  defendant  was  duly 
sworn  to  answer  questions,  and  was 
compelled  to  answer  or  to  admit  that  bis 
answers  might  criminate  himself.  Bish. 
Crim.  Proc.  §§  1255-1257,  cites  numeroos 
anthorities,  and  concludee  that  the  testi- 
mony voluntarily  given  as  a  witness  are 
admissions  or  confessions  competent 
against  bim  in  a  criminal  cause  to  which 
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they  are  pertinent.  Unless  he  obiected 
to  answering  the  particular  matter  com- 
plained of,  and  was  forced  nevertheleBS  to 
testify,  it  is  conaiderad  voluntary.  Snme 
few  cases  tbere  are  which  seem  to  sustain 
the  appellant,  but  nearly  all  the  authori- 
ties are  the  other  way.  See,  also,  Whart. 
Crim.  Law,  §§  664,  669,  1120.  We  cannot 
see  that  our  Code,  which  allows  the  de- 
fendant to  testify  or  not  as  he  may  choose, 
and  to  limit  bis  testimony  to  such  mat- 
ters as  he  pleases,  can  malce  any  differ- 
ence. 

The  prosecution  called  a  witness.  Hop- 
per, to  impeach  and  contradict  defend- 
ant's witness  G.  D.  Boydeii,  whose  broth- 
er was  accused  Jointly  with  defendant. 
Boyden  had  said  that  be  did  not  attempt 
to  get  money  from  Bopper  for  Long  to 
get  away  witb.  In  order  to  save  his  broth- 
er. Hopper  testlSed  that  Boyden  tried  to 
get  money  tor  Long  to  get  away  with, 
bat  did  not  say  tbat  it  was  to  save  his 
brother.  Tbe  district  attorney  was  then 
allowed,  defendant  objecting,  to  impeach 
him  by  asking  if  he  had  not  testified  dif- 
ferently on  the  Long  trial,  and  proceeded 
to  read  for  that  purpose  what  purported 
to  be  his  evidence  given  at  tbe  Long  tri- 
al. This  was  error.  A  witness,  whichever 
party  calls  him,  cannot  be  Impeached  un- 
less he  has  given  testimony  against  tbe 
impeaching  party.  This  witness  bad  not 
testlflod  against  the  prosecution.  Hesim- 
ply  failed  to  testify  to  a  fact  which  tbe  dis- 
trict attorney  thought  be  could  prove  by 
him.  The  defense  had  not  proven  or  at- 
tempted to  prove  any  statements  made  by 
Boyden  to  Hopper.  Boyden's  testimony 
ou  the  subject  was  brought  nut  on  cross- 
examination.  Thelmpeacbingstatemonts 
were  evidently  desired  asevidence.  If  such 
testimony  were  admissible,  it  would  be 
easy  to  manufacture  evidence  of  that 
kind.  If  a  witness  merely  fails  to  testify 
as  expected,  tbat  does  not  authorize  the 
party  calling  bim  to  prove  that  the  wit- 
ness had  elsewhere  made  tbe  desired  state- 
ments. It  is  only  when  he  bas  given 
damaging  testimony  that  he  can  be  im- 
peached. People  V.  Jacobs,  49  Cal.  384. 
Many  other  points  are  made  by  appellant, 
some  of  wbich  are  at  least  debatable. 
They  are  mostly  in  regard  to  attempts  at 
Impeachment,  or  comparatively  unimpor- 
tant matters,  decision  of  wbich  would  not 
be  of  importance  ou  a  retrial  of  the  cause. 
We  think  the  judgment  and  order  should 
be  reversed,  and  a  retrial  had. 

We  concur:    Footb,  C.  ;  Fitzqgrald,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  tbe  judgment  and 
order  are  reversed,  and  a  new  trial  or- 
dered. 

Db  Haven,  J.  Iconcnrinthojudgment, 
and  in  the  foregoing  opinion  of  Commis- 
sioner Templk,  except  tbat  part  wbicb 
holds  that  the  court  erred  in  orerroling 
defendant's  objection  to  certain  evidence 
given  by  the  witness  Morin.  The  defend- 
ant was  permitted  to  Introduce  in  evi- 
dence, without  objection,  the  confession 
of  Long  to  the  effect  that  he  (Long) 
was  the  person  who  committed  tbe  mur- 


der for  which  defendant  was  beintr  tried, 
and  that  he  obtained  from  Morin  tJie  vm- 
tol  with  which  the  killing  was  don9. 
This  admission  or  confession  of  Long  was 
not  competent  evidence  in  favor  of  defend- 
ant. It  was  only  hearsay.  Smith  ▼. 
State,  9  Ala.  994;  Sharp  f.  Htate,  6  Tex. 
.\pp.  660;  Rhea  v.  State,  10  Yerg.  258; 
Daniel  v.  State,  65  Ga.  199:  Kelly  v.  State, 
82  Ga.  444,  9  S.  E.  Rep.  171.  But  the  con- 
fession being  In  evidence,  and  the  defend- 
ant insistlDg  upon  its  truth,  there  was  do 
error  of  which  defendant  can  complain  in 
admitting  tbe  testimony  of  Morin  to  the 
effect  that  be  did  not  loan  or  give  Long  a 
pistol,  as  it  tended  in  some  slight  degree 
to  disprove  the  troth  of  tbe  alleged  confes- 
sion. 


M  Cal.  ne 
In  re  Wood's  Estate.    (No.  18,051.) 
(Supreme  Court  of  Cca^omia.    May  9i,  isaz.) 

OBDKB  AFPOIKTINa  AdMINISTKATOB — STA.T  OS  AF- 

piAL — ExiasNciss  or  Estats. 
On  appeal  from  an  order  appointing  an  ad- 
ministrator the  undertaking  provided  for  by 
Code  Civil  Froc.  i  941,  stays  all  furtlier  prooeed- 
ings  upon  tbe  "order  appealed  from  or  the  mat- 
ters embraced  therein, "  such  appeal  not  being 
within  the  exceptions  mentioned  in  sections  9iZ- 
945, 949,  where  appellants  are  required  to  perform 
the  directions  of  the  order  appealed  frum;  and 
hence  tbe  administrator  will  be  restrained  frcnn 
performing  any  acts  as  such,  loss  to  the  estate  in 
consequence  thereof  being  avoidable  by  the  ap- 
pointment of  a  special  administrator  under  sec- 
tion 1411.  Pennie  v.  Superior  Court,  90  jPac  Rop. 
617,  89  Cal.  81,  followed. 

Department  2.  Appeal  from  saperior 
court,  Sacramento  county;  W.  C.  Van 
Fleet,  Judge. 

In  the  matter  of  the  appointment  of  ad- 
ministrator of  the  estate  of  James  A. 
Wood,  deceased.  From  an  order  isnuing 
letters  of  administration  to  George  Bron- 
ner,  C.  M.  West  appeals,  and  moves  for  a 
stay  of  proceedings  pending  appeal.  Mo- 
tion granted. 

UoU  &  Dunn,  for  appellant.  Johnson, 
Jobaaoa  &  Johnson,  for  respondent. 

McFarland,  J.  There  was  a  contest  in 
the  court  below  between  C.  M.  West  and 
George  Bronner,  as  public  administrator, 
for  letters  of  administration  of  this  estate, 
whicli  was  decided  in  favor  of  the  latter. 
West  appealed  from  the  order  appointing 
Bronner  administrator,  giving  an  under- 
taking on  appeal  in  the  sum  of  $300,  as  pro- 
vided for  in  section  941  of  the  Code  of  Civil 
Procedure;  but  Bronner  is  proceeding  to 
administer  the  estate,  and  the  matter 
now  before  us  is  an  application  by  West 
for  an  order  staying  all  proceedings  aDti4 
the  determination  of  the  appeal.  The 
undertaking  provided  for  by  section  941 
"stays  all  further  proceedings  in  the  court 
below  upon  the  Judgment  or  order  ap- 
pealed from,  or  upon  the  matters  «m- 
lirared  therein, "except  in  thosecases  speel- 
fled  in  sections  942-946,  and  a  few  special 
matters  mentioned  in  section  949,  not  ma- 
terial here.  Sea  sections  94&-M9.  Bat 
appellant  here  is  not  within  tbe  said  sec- 
tions from  942  to  945,  which  "apply  to  ap- 
pellants who  are  required  to  perform  the 
directions  of  the  judgment  or  order  ap- 
pealed from. "   Estate  of  Schedel,  69  Cal. 
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241, 10  Pae.  Bep.  884.  The  ease  at  bar  can- 
not bedlBtlDBulabed  in  prinr'ple  from  Pen- 
nie  V.  Saperior  Court,  89  ChI.  31,  26  Fac. 
Kep.  617,  lu  whlcl)  we  held  that  on  an  ap- 
peal by  one  claiming  to  be  the  beir  from 
an  orrter  directing  the  administrator  to 
pay  family  allowance  to  another  person, 
a  fSOU  undertaking  stayed  all  proceedings 
on  the  order.  And  It  is  qolte  clear  that 
every  act  which  the  respondent  might  un- 
dertake to  do  as  administrator  of  this  es- 
tate would  be  "  upon  the  order  appealed 
from  and  upon  the  matters  embraced 
therein."  It,  as  suggested  by  respond- 
ent, there  be  any  danger  of  loss  to  the 
estate  trom  a  stay  of  proceedings,  such 
danger  can  be  avoided  by  the  appoint- 
ment of  a  special  administrator  under  sec- 
tion 1411.  The  motion  for  a  stay  of  pro- 
ceedings is  granted,  and  the  respondent. 
Bronner,  is  restrained  from  doing  any  act 
as  administrator  of  said  estate  during  the 
pundeney  of  the  appeal. 


Db  Havbn,   J.;   Sbarp- 


We  concur: 
STBIN.  J. 

M  Cal.  ttt 

In  re  Barrt.    (No.  14,865.) 
(Supreme  Court  of  California.    May  34,  1893.) 

GOMTBKFT— jDDOmRT— EhTBT  OF  BeOOMD  JUOO- 

UBNT — Issna  or  Exeoction. 
A  Judfcment  tbat  defendant  be  imprisoned 
for  contempt  live  days,  and  pay  a  fine  of  iSOO, 
with  the  alternative  ot  imprisonment  at  tS  per 
day,  is  final ;  and  the  court  cannot,  at  the  expi- 
ration of  the  five  days,  enter  another  Judgment 
for  the  fine,  and  Issue  execution  thereon. 

Department  1.  Appeal  from  superior 
court,  city  and  county  ot  San  Fan.'lsco; 
JoBN  F.  Finn,  Judge. 

James  H.  Barry  was  convicted  ot  con- 
tempt, and  sentenced  to  imprisonment 
and  fine,  with  alternative  of  further  im- 
prisonment. From  an  order  refusing  to 
quash  an  execution  lusued  on  a  second 
Judgment,  defendant  appeals.    Beversed. 

Reddy,  Campbell  A  Metaou,  for  appel- 
lant, y^llliaai  S.  Burnea,  Diet.  Atty.,  for 
respondent. 

Patbrbon,  J.  The  appellant  was  found 
guilty  ot  contempt,  and  sentenced  to  serve 
a  term  of  five  days  in  the  county  jail,  and 
at  the  end  of  said  term  to  pay  a  fine  of  $,^00, 
with  theusual  alternative  ofimprlBonnient 
at  the  rate  of  $2  per  day.  Thereafter,  it  ap- 
pearing to  the  court  that  the  term  of  im- 
prisonment had  expired,  and  that  no  part 
of  the  fine  bad  been  paid,  a  Judgment  was 
entered  against  Barry  for  $500  and  costs, 
and  directing  that  execution  issue  there- 
tor.  A  motion  was  made  in  the  court  he- 
low  to  quash  the  writ;  the  motion  was  de- 
nied, and  this  is  an  appeal  from  the  order. 
The  second  iudgment  referred  to  was  an- 
nulled here  in  an  original  proceeding  hy 
certiorari.  Barry  v.  Superior  Court.  91 
Cal.  486,  27  Pac.  Bep.  763.  In  the  opinion 
therein  filed  we  said :  "The  first  judgment 
was  final,  and  the  only  authority  of  the 
court  thereafter,  In  the  matter  concluded 
thereby,  was  the  power  to  enforce  the 
Judgment  according  to  its  terms,  so  far  as 
it  was  capable  of  enforcement. "  The  only 
portion  of  the  Judgment  capable  of  en- 
forcement,  according  to  its  terms,  was 


the  term  of  ImprisonmeBt.  Whether  an 
execntlon  could  be  issued  on  the  first  Judg* 
raentwe  are  not  called  upon  to  determine. 
It  Is  clear  that  the  execntlon  issnsd  upon 
the  second  Judgment  fell  with  the  Judg- 
ment Itself.    Order  reversed. 

We  concur:  Harbison,  J.;  GABouTTa,J. 


M  Cal.  (M 

Norton  v.  Walsh  et  aJ.  (No.  12,824.) 
{Supreme  Coiwrt  of  CaWomia.  iSay  24, 1892.) 
Appbai.— DismssAij— Fabtibs  in  Intbbbst. 
In  an  action  to  quiet  title  by  J.,  In  her  own 
rlgbt,  ag^nst  berseU  as  admiuiatratrix  of  F.,  ud 
against  bis  heiis,  J.  having  died,  N.,  as  her  snc- 
censor  in  interest,  was  substituted  as  plaintiS, 
and  then,  haTlng  purchased  the  interest  of  the 
heirs,  he  was  substituted  as  defendant  in  their 
place,  and  a  judgment  was  rendered  against  • 
substituted  a«nini8tratrix.  Held,  that  one  claim- 
ing a  transfer  from  one  of  the  heirs  of  some  rents 
sad  profits  acuruing  from  the  land  could  not  be 
a  proper  party  to  the  action,  and  therefore  bis 
appeu,  and  that  of  tlie  heirs  who  had  no  interest, 
should  be  dismissed. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  Oliybb  P.  Evans. 
Judge. 

Action  by  John  Norton  against  Alice 
Walsh  and  others.  Judgment  for  plain- 
tiff, and  certain  of  defendants  appeal.  Ai>- 
peal  dismissed. 

R.  Percy  Wright  and  Theodore  Bradley, 
for  appellants.  E.  F.  Preston,  for  respond • 
ent. 

FooTE,  C.  This  action  was  instituted 
originally  by  Jane  Fltzpatrlck,in  her  own 
right,  against  herself  as  adoiinlstratrix  of 
the  estate  of  her  husband.  John  Fltspat- 
rick,  deceased,  and  his  heirs  at  law,  two 
danghters  by  a  former  man-iage.and  their 
husbands.  To  say  the  least,  this  effort  to 
contend  on  one  side  for  individual  rights, 
and  upon  tbe  other  for  those  uf  a  truHtee, 
by  the  same  person,  incunslHtent  and  op- 
posed to  each  other  as  they  are,  is  irreg- 
ular, and  not  to  be  upheld.  The  action  is 
to  quiet  the  title  of  tbe  plaintitt  to  a  cer- 
tain piece  ot  land,  which  she  claimed  as 
her  own  separate  property,  and  which,  on 
the  other  side,  was  claimed  to  be  commn- 
nity  property.  The  court  below  made  find- 
ings which  sustained  tbe  contention  of 
the  plaintiff.  Before  the  Judgment  was  en- 
tered, Jane  Fitzpatrlck  died,  and  the  pres- 
ent plaintiff,  as  her  successor  In  interest, 
was  substituted  as  plaintiff.  The  next 
thing  done,  upon  motion,  was  an  order 
snbstituting  this  same  Norton  as  defend- 
ant, in  the  place  of  the  two  danghters  of 
John  Fitzpatrlck  and  their  husbands;  be, 
.Norton,  as  It  appears  from  a  bill  of  excep- 
tions filed  herein,  having  bought  out  the 
heirs  of  John  Fitzpatrlck  in  this  land,  and 
taken  their  conveyances.  Thns  it  wonid 
seem  that  their  interest  became  his,  and 
he  had  no  cause  of  action  against  them 
upon  which  he  could  demand  judgment. 
Properly  they  were  dropped  from  the  case, 
and  had  no  further  concern  with  it,  so  far 
as  affected  Norton.  But  it  also  appears 
in  this  bill  of  exceptions  that  one  B,  Percy 
Wright,  tbe  attorney  for  one  ot  the  heirs 
at  law, claimed  to  have  a  transfer  of  some 
rents  and  profits  accraing  from  the  land 
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In  controversy  from  Ksto  Kc)ly,  one  of 
the  defenOants.  It  alBo  appears  that 
whatever  claim  Wright  had  was  entirely 
unknown  to  Norton,  when  he  took  a  coa- 
veyance  to  the  land  from  the  heirs  at  law, 
and  he  was  therefore  an  innocent  pur- 
chaser for  value.  The  evidence  Is  very 
meaner  as  to  whether  Wright  had  any 
claim  at  all,  bat,  even  if  he  bad  as  to  the 
rents  and  profits,  It  is  not  perceived  how 
he  could  become  a  proper  party  to  this  ac- 
tion. The  judgment  which  was  after- 
wards rendered  in  the  case  Is  not  against 
any  of  thy  appellants  here;  it  is  against 
Kate  Kelly  Hiland,  sabBtltated  adminis- 
tratrix for  Jane  Fltapatrick,  the  for- 
mer administratrix  of  John  Fitzpatrick, 
and  the  estate  of  John  Fitzpatrick,  and 
those  claiming  under  Kate  Kelly  Hi- 
land in  her  representative  capacity  and 
"through  the  said  estate."  The  appeal 
from  the  judgment  is  taken  by  R.  Percy 
Wright,  (who,  as  we  have  seen,  is  not  a 
proper  party  to  the  cause,)  and  by  the 
heirs  at  law  and  their  husbands,  none  of 
whom  are  aggrieved  or  affected  by  the 
judgment.  The  other  appeal  Is  from  an 
order  denying  a  new  trial,  and  is  taken 
by  the  heirs  at  law  and  their  husbands 
above  mentioned.  They  have  no  Interest 
in  the  controversy,  and  K.  Percy  Wright 
has  no  right  to  appeal  through  them. 
The  only  party  against  whom  the  judg- 
ment is  given  and  made— the  adminlstra* 
trix  of  the  estate  of  John  Fitzpatrick — 
prosecutes  no  appeal.  It  follows  that  these 
appeals  have  nu  place  here,  and  should 
be  dismissed. 

We  concur:    Templb,  C;  Belcher,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  appeals  are  dis- 
missed. 


M  Cal.  SflS 

McCoy  v.  Southern  Pac.  Co.    (No.  14,091.) 

(Supreme  Comt  of  California.   Hay  24,  1892.) 

Railroad  Compa:iies  —  Stock  Eillino  Cases  — 
Haintainimo  Fbnces. 

1.  One  who  hns  a  license  from  the  lessee  of 
land  to  pasture  his  sheep  thereon  cannot  recover 
of  a  railroad  company  for  sheep  wbiob  pass  on- 
to the  track,  through  an  opening  made  by  the 
lessee  for  his  accommodation  in  the  fence,  which 
bad  been  erected  by  the  company  under  the  pro- 
vision of  Civil  Code,  S  485,  requiring  railroad 
companies  to  fence  tbeir  track. 

8.  If  the  leasee  made  the  opening  In  the  fence 
with  the  consent  of  the  company,  and  on  ics 
agreement  to  put  is  a  gate,  it  would  be  liable  for 
loss  occnrring  after  it  bad  failed  to  do  so  nithin 
a  reasonable  time. 

In  bank.  Appeal  from  superior  conrt, 
Tehama  county;  C.  P.  Bratnard,  Jadge. 

Action  by  one  McCoy  against  the  South- 
em  Pacific  Company  for  sheep  killed  on  de- 
fendant's track.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

CbipiuHD  &  Garter,  (S.  C.  Benson,  of 
counsel,)  for  appellant.  John  F.  Ellison 
and  A.  M.  McCoy,  for  respondent. 

Dr  Haven,  J.  The  complaint  alleges 
that  plaintiff's  sheep  were  lawfully  graz- 
ing In  a  certain  field  through  which  the 
road  of  defendant  runs,  and  that,  by  rea- 
son of  tbe  failure  of  defendant  toconstract 


and  maintain  a  good  and  sufficient  fence 
along  the  line  of  Its  road  at  that  point, 
the  sheep  strayed  upon  defendant's  road, 
and  were  killed  by  the  passing  cars.  Tbls 
action  is  to  recover  damages  for  the  loss 
of  such  sheep.  The  plaintiff  recovered 
judgment  in  the  superior  court,  and  the 
defendant  appeals.  Tbe  evidence  upon 
the  trial  tended  to  show  that  tbe  land 
from  which  the  sheep  strayed  was  at  the 
time  In  the  possession  of  Boyd  Bros.,  as 
lessees  for  a  term  of  years,  and  that  plain- 
tiff's sheep  were  being  pastured  there,  un- 
der an  agreement  with  the  Boyd  Bros, 
by  which  the  plaintiff  bought  tbe  stubble 
and  feed  standing  in  the  field,  with  tbe 
privilege  of  herding  or  keeping  his  sheep 
on  the  stubble  until  it  should  be  "fed  oft" 
by  tbe  sheep.  In  substance,  tbe  contract 
was  for  pasturage,  the  plaintiff  undertak- 
ing to  herd  and  look  out  for  his  sheep 
while  they  were  on  the  land.  The  defend- 
ant constructed  a  sufflcient  fence  alooK 
that  portion  of  its  road  passing  through 
the  field  In  question,  but  prior  to  tbe  time 
plaintiff  obtained  the  right  to  thus  past- 
ure his  sheep  in  the  field,  the  Boyd  Bros., 
for  their  own  convenience  in  driving  in 
and  out  of  the  field,  made  and  left  an 
opening  in  the  fence  by  removing  a  panel 
therefrom,  and  the  fence  was  in  thiscondi- 
tlou  when  plaintiff's  sheep  were  put  in  the 
field,  and  the  Boyd  Bros,  continued  there- 
after to  drive  through  this  open  jiap  with 
their  teams  as  they  had  done  before,  and 
it  was  through  the  breach  thus  made  in 
the  fence  by  the  Boyds  that  plaintiff's 
sheep  strayed  upon  the  track  of  defend- 
ant. Upon  tbe  trial  it  was  claimed  by 
plaintiff  that  tbe  Boyd  Bros.  to<ik  tbf> 
panel  out  with  the  consent  of  defendant, 
and  that  defendant  agreed  to  replace  tbe 
same  with  a  gate,  while,  upon  the  other 
hand,  the  defendant  Insists  that  it  gave 
no  such  consent,  and  made  no  such  agree- 
ment. 

1.  Section  485  of  the  Civil  Code  provides: 
"Railroad  corporations  must  make  and 
maintain  a  good  and  sufflcient  fence  on 
either  or  both  sides  of  tbeir  track  and 
property.  Id  case  they  do  not  make  and 
maintain  such  fence,  If  their  engine  or  cars 
shall  kill  or  maim  any  cattle  or  other  do- 
mestic animals  upon  their  line  of  road 
which  passes  through  or  along  the  proper- 
ty of  the  owner  thereof,  they  must  pay 
tbe  owner  of  such  cattle  or  other  dumes- 
tlcanimalsafalrraarket  pricetor  tbe  same, 
unless  It  occurred  through  tbe  neglect  ur 
fault  of  the  owners  of  the  animal  so  killed 
or  maimed."  The  defendag^  complied 
with  this  statutory  duty,  solar  as  con- 
cerns the  Boyd  Bros.,  when  it  constructed 
tne  fence  along  the  line  of  the  road  pass- 
ing through  the  land  occupied  by  them, 
and  If,  thereafter,  they  removed  a  panel 
from  such  fence  for  their  own  convenience, 
they  would  not  be  heard  to  complain  it 
their  own  stock  had  strayed  through  the 
opening  thus  made  onto  the  track  uf  de- 
fendant and  been  Injured.  In  such  a  cane 
the  loss  would  be  attributed  to  their  own 
fault,  and  the  defendant  would  be  exon- 
erated from  liability  therefor  by  the  very 
terms  of  the  statute  just  quoted.  We  do 
not  think  that  plaintiff  occupies  any  more 
favorable  position.    Tbe  right  which  b» 
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bad  to  pasture  hia  nheep  In  the  field  (rotn 
which  they  Htrayed  wus  nothing  more 
than  a  license,  and  Its  llceniie  did  not  con- 
fer upou  him  any  rights  as  against  the 
defendant  which  his  licensors  themselves 
did  not  possess.  The  qnestlon  whether  a 
subsequeut  grantee  or  lessee  o{  this  land 
could  recover  from  defendant,  if  by  reason 
ol  its  failure  to  repair  this  fence  the  stock 
of  sncb  grantee  or  lessee  should  be  injured 
by  the  can  of  defendant,  does  not  arise 
in  this  case.  The  Boyd  Bros,  were  at  all 
times  in  the  possession,  occupation,  and 
rightful  control  of  the  field  from  which 
plaintiff's  sheep  escaped,  as  lessees,  and 
as  such  continued  to  nae  theopeuing  wblch 
they  had  made  in  this  fence,  and  they  coald 
not,  by  giving  plaintiff  permission  to  turn 
his  sheep  Into  such  field.  Impose  upou  de- 
fendant any  new  duly  with  respect  to  this 
fence,  or  expose  it  to  liability  for  dam- 
ages, such  as  here  claimed,  by  one  who  is 
in  privity  with  them.  As  theplaintllf  here 
was  there  with  his  sheep  only  by  their 
license,  he  must  be  deemed  to  stand  in  the 
place  of  the  Boyds,  and  possesBed  only  of 
such  rights  as  they  could  have  enforced 
against  defendant  if  they, instead  of  plain- 
tiff, had  owned  the  sheep  killed  on  defend- 
ant's truck. 

2.  The  court  did  not  err  in  refusing  the 
instructions  requested  by  defendant.  The 
sixth  instruction,  as  requested,  was  in- 
definite, and,  If  given,  would  bare  laid 
down  no  rule  tor  the  Jury  to  observe,  and 
the  third  does  not  correctly  state  the  law 
which  would  be  applicable  to  the  case  if  it 
were  shown  that  the  Boyd  Bros,  removed 
the  panel  with  the  consent  of  the  defend- 
ant, and  upon  its  agreement  to  replace  it 
with  a  gate.  In  sncb  a  case  it  would  be 
the  duty  of  the  defendant  to  put  up  the 
gate  within  a  reasonable  time,  and  it  it 
failed  do  do  so  It  would  be  liable  for  any 
loss  of  stock  occasioned  by  such  neglect, 
precisely  as  if  it  had  left  the  opening  with- 
out the  consent  of  the  adjoining  owner 
when  it  constructed  the  fence.  As  the 
case  is  to  be  remanded  for  a  new  trial,  it 
is  proper  to  say  that,  in  order  to  prove 
that  defendant  agreed  to  put  in  a  gate,  it 
must  be  shown  that  the  person  assuming 
to  act  tor  it  had  authority,  either  actual 
or  ostensible,  to  act  for  it  in  the  matter, 
or  that  bis  agreement  was  subsequently 
ratified  by  defendant.  The  third  instruc- 
tion given  by  the  court,  at  the  request  of 
plaintiff,  when  read,  as  it  must  be,  wltb 
reference  to  the  evidence  in  the  case,  is  in 
conflict  with  the  law  as  declared  In  this 
opinion,  and  in  giving  it  the  court  com- 
mitted error.  The  other  points  made  do 
not  require  special  mention. 

Judgment  and  order  reversed. 


We    concur : 

BTliilN,  J. 


Paterson,    J. ;     Sharp- 


McFarland,  J.  I  concur  in  the  judg- 
ment of  reversal  and  in  the  opinion  of  De: 
Haven,  J.,  with  this  exception :  I  think 
that  the  sixth  Instruction  asked  by  de- 
fendant should  have  been  given.  It  told 
the  jury,  substantially,  that  plaintiff  had 
no  greater  rights  than  the  Boyds  would 
have  had  if  their  sheep  had  escaped 
through  the  opening  In  tbe  fence  and  been 


killed.  Ot  course,  'the  Jury  should  have 
been  further  instructed  what.  In  the  event 
supposed,  the  Boyds'  rights  would  have 
been;  but  tbe  instruction,  as  far  as  it 
went,  was,  in  my  opinion,  correct. 
Whether  or  not  the  statute  was  Intended 
for  the  protection  of  the  public  generally 
is  a  question  which  does  not  nrise  in  this 
case.  If  a  paesenger  were  suing  for  dam- 
ages from  an  accident  caused  by  anlmalH 
on  the  track,  then  such  question  wonld 
be  presented.  "Through  or  along  the 
property  of  the  owner  thereof  certainly 
does  not  include  a  person  who  has  a  mere 
temporary  license  to  have  his  stock  eat 
stubble  when  bis  licensor  maintains  the 
opening.  It  so,  then  it  would  include  the 
horses  of  a  guest  turned  out  for  a  day  or 
two  to  graze.  The  Boyds  were  the  own- 
ers of  the  property  within  the  meaning  of 
the  statute.  If  the  doctrine  of  the  judg- 
ment of  the  lower  court  were  to  prevail, 
then  a  railroad  company  could  never 
with  safety  give  to  any  adjoining  land- 
owner the  accommodation  that  was  given 
to  the  Boyds. 

Beatty,  C.  J.  I  concur  in  the  judgment 
and  in  the  oplniou  of  De  Havisn,  J.  The 
superior  court  did  not  err  in  refusing  to 
give  the  instructions  asked  by  the  de- 
fendant in  tbe  form  In  which  they  were 
put,  tor  they  did  not  state  clearly  or  ac- 
curately the  proposition  of  law  upon 
which  tbe  defense  rests,  but  certainly  it 
was  error  to  give  the  third  instruction  re- 
quested by  plaintiff  unqualified  by  any 
statement  of  the  proposition  that  the 
plaintiff.  If  a  mere  licensee  of  Boyd  Bros., 
could  not  recover  for  his  loss  it  they  made 
and  maintained  the  opening  in  the  fence 
lor  their  own  convenience.  The  evidence 
in  the  case  very  clearly  shows  that  tbe  de- 
fendant had  fully  performed  Its  duty  by 
the  erection  of  a  suflicient  fence,  and  that 
Boyd  Bros,  subsequently  removed  a  panel 
tor  their  own  convenience.  To  counter- 
act the  effect  of  this  proof,  an  attempt 
was  made  to  show  that  defendant  had 
agreed  to  close  the  gap  by  putting  In  a 
gate.  But,  in  my  opinion,  there  was  no 
evidence  to  justify  a  finding  that  tbe  de- 
fendant ever  made  any  such  agreement. 
There  was  evidence  that  Daly,  a  section 
boss,  promised  to  put  in  a  gate,  but  no 
evidence  that  he  had  any  authority  to 
make  such  agreement  in  behalf  of  the  de- 
fendant. No  actual  authority  wassbown, 
nor  any  circumstance  from  which  an  actu- 
al authority  can  be  Inferred,  and  his  osten- 
sible authority  to  bind  the  defendant  did 
not  extend  to  a  matter  as  to  which  tlie 
obligation  rested  exclusively  upon  Boyd 
Bros.,  and  in  no  degree  upon  the  defend- 
ant. 


M  OaL 


Tancy  y.  Morton.    (No.  14,604.) 
(Supreme  Court  of  California.    May  24, 1893.) 

Mechanics'  Iaesb —  Fokeclosure  —  Plbading— 
BCILDISO  COSTBACTS  — VAUDrrT  —  Patmekts— 
Description  of  Lot— Eecokdino— Estoppel. 
1.  Under  Code  Civil  Proo.  §i  1183,  1184,  pro- 
viding that,  when  a  contract  for  the  construction 
of  a  building  Is  void  for  any  of  the  reasons  there- 
in enumerated,  materials  shall  be  deemed  to  have 
beenfnmished  at  tbeapecial  request  of  the  owner, 
aud  the  building  aball  be  subject  to  a  lien  for  th« 
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same,  a  material  man  snlng  to  foreclose  a  Hen 
need  not  plead  the  construction  contract  and  Its 
invalidity,  bnt  may  plead  that  the  goods  were 
sold  at  the  special  request  of  the  owner  of  the 
building,  the  contract  and  its  invalidity  being 
matters  of  evidence. 

2.  Where  a  partnership  furnishes  the  mate- 
rial, the  owner  of  the  building  is  estoppod  from 
defending  on  the  ground  that  the  partnership  Is 
illegal. 

3.  Under  section  1184,  requiring  inter  alia 
that  at  least  25  per  cent,  of  the  contract  price  for 
the  construction  of  a  building  shall  be  made  pay- 
able at  least  &5  days  after  completion  of  contract, 
and  declaring  that  the  contract  shall  be  void  If 
It  does  not  conform  substantially  with  the  pro- 
visions of  the  section,  it  does  not  aSeot  the  vidid- 
ity  of  the  contract  that,  after  providing  for  such 
retention,  payment  before  the  expiration  of  the 
86  days  Is  allowed  if  the  contractor  shows  receipts 
and  give  bonds  that  all  bills  be  paid,  and  that 
no  claims  exist  against  the  premises. 

4.  There  being  no  requirement  that  the  con- 
tract contain  a  description  of  the  land,  omission 
to  do  so  does  not  invalidate  it. 

6.  Under  the  provision  of  section  1188,  that 
the  contract  be  filed  In  the  recorder's  oiBce. 
omission  to  file  the  drawings  and  specifications, 
which  the  contract  recites  are  thereunto  an- 
nexed, and  which  it  provides  are  intended  to  co- 
operate with  and  supplement  the  contract,  will 
render  the  contract  void. 

Department  1.  Appeal  trnm  superior 
coart.  Freeoo  county;  M.  K.  Uaubib, 
jDdKe. 

Action  by  T.  6.  Yancy  asalnat  Peter 
Morton  to  furecloee  a  mecbanic's  lien. 
Jaclt;nient  tor  plaintiff.  Defenaant  ap- 
pealB.    Afflrmed. 

R.  B.  Terry  and  O.  B.  Orabana,  for  appel- 
lant.   Cburcb  A  Coi^f.  for  respondent. 

Oarodttb,  J.  Action  by  material  men 
to  (oreclose  alien  for  material  furnished 
in  the  erection  of  a  building.  This  appeal 
Isby  defendant  from  the  Jarljcment  and  or- 
der denying  bis  motion  for  a  new  trial. 
Poore  and  Anton,  as  original  contract- 
ors, agreed  to  erect  a  building  for  defend- 
ant for  the  sum  of  S2.700.  Prior  to  the 
completion  of  the  contract  they  aban- 
doned the  worl<,  and  plaintiff  now  brines 
this  action  against  the  owner  of  tlie  build- 
ing for  the  value  of  the  material  furnished, 
claiming  that  the  contractwas  absolutely 
void,  because  (1)  25  per  cent,  of  tlie  con- 
tract price  was  not  to  be  retained  35  days 
after  the  completion  of  the  building;  (2j 
because  the  contract  contained  no  descrip- 
tion of  the  property:  (3)  because  the 
drawings  were  made  a  part  of  the  con- 
tract, and  were  not  attached  to  and  flied 
with  It  in  the  recorder's  office.  Appellant 
also  complains  that  the  contractors  were 
not  joined  as  codefendanta.  While  they 
were  proper  parties  to  the  action,  it  does 
not  appear  that  they  were  necessary  par- 
ties, and,  if  the  def3ndant  desired  to  have 
them  Joined  as  codefendnnts,  be  should 
have  made  application  to  the  court  for 
such  an  order.  In  Lumber  Co.  v.  Garrett- 
8on.87  Cal.  596,  25  Pac.  Rep.  747,  this  court 
declared:  "Lastly,  It  is  said  that  there  is 
nojndgment  against  the  parties  personally 
liable, and  thatsuch judgment  is  necessary 
to  support  the  lien.  We  know  of  no  law 
or  decision  supporting  this  position." 
See,  also,  Oreen  v.  Clifford,  (Cal.)  29  Pac. 
Rep.  881.  The  complaint  in  this  case  is 
upon  a  contract  for  the  value  of  goods  sold 


at  the  special  instance  and  request  of  de- 
fendant. Sections  1183,  1184,  of  tbeCode  of 
Civil  Procedure  provide  that,  when  the 
contract  between  the  parties  for  any  of 
the  reasons  therein  enumerated  is  void, 
materials  shall  be  deemed  to  have  been 
furuished  at  the  special  instance  and  re- 
quest of  the  owner,  and  the  building  is 
subject  to  a  lien  for  tbe  same.  In  support 
of  his  complaint  plaintiff  introduced  tbe 
contract  In  evidence,  for  the  purpose  of 
showing  that  It  was  void.  Tbe  court 
found  such  to  be  the  fact,  and  the  evidence 
and  findings  were  justified  under  the  com- 
plaint. No  substantial  reason  is  suggest- 
ed to  us  why  the  necessity  ezisti'd  for 
plaintiff  to  set  out  the  contract  and  then 
allege  its  invalidity.  Such  matters  were 
matters  of  evidence,  and  tbe  completeness 
ol  the  pleading  did  not  demand  It. 

It  Is  alleged  that  tbe  San  Jonqnln  Lum- 
ber Company,  the  asBlgnnr  of  the  plain- 
tiff, Is  a  copartnership  formed  from  the 
Hanford  Lumber  Company  and  the  Paget 
Sound  Lumber  Company,  (corporations.) 
The  legality  of  the  formation  of  tbe  part- 
nership in  attacked  by  defendant,  bnt  un- 
der the  principles  of  Irrigation  <3o.  v.  War- 
ner, 72  Cal.  383, 14  Pac.  Rep.  87,  and  cases 
there  cited,  the  defendant  is  estopped  from 
making  such  defense.  It  is  there  decided 
that "  when  one  has  contracted  with  an 
alleged  corporation,  and  is  sued  for  failure 
to  perform  his  contract,  he  cannot  be 
heard  to  say  that  tbe  corporation  bad  no 
existence,  and  for  that  reason  no  contract 
was  made."  Was  tbe  contract  in  this  case 
between  the  owner  and  tbe  contractors 
void?  It  provided  that  85  days  after  the 
completion  of  the  building  tbe  balance  (^ 
percent.)  of  the  contract  price  shonld  be 
paid,  "provided  that  payment  may  be 
made  at  any  time  between  the  date  of 
completion  and  tbe  said  thirty  five  days 
incase  said  contractors  show  receipts  anil 
give  special  bonds  that  all  bills  will  be 
t>aid,  and  that  no  liens  or  other  claims 
exist  against  said  premises;  such  pay- 
ment to  be  optional  with  the  owner."  It 
would  seem  that  tbe  foregoing  provision 
of  the  contract  Is  in  substantial  conform- 
ity with  the  requirement  of  section  11S4  of 
the  Code  of  Civil  Procedure,  and  the  sec- 
tion in  terms  only  requires  a  substantial 
compliance  in  this  regard.  The  proviso 
found  in  this  contract  was  undoubtedly 
inserted  for  the  benefit  of  the  contractor; 
yet.  at  the  same  time,  it  was  in  no  way 
detrimental  to  the  Interests  of  8n.y  pro- 
spective lien  claimant,  lor  the  section  ex 
pressly  so  provides.  See  Lumber  Co.  v. 
Wooldredge,  90  Cal.  B79,  27  Pac.  Rep.  431. 
Neither  was thecontract  void  by  reason  of 
its  not  contaiuing  a  description  of  tbe 
property  upon  which  the  building  was  to 
be  erected.  The  statute  does  not  require 
it.    Lumber  Co.  v.  Wooldredge,  supra. 

We  think  the  remaining  objection  to  tiie 
validity  of  the  contract  well  taken.  It  Is 
mandatory  that  the  contract  should  be 
filed  in  the  recorder's  oflBce.  This  contract 
provides  for  the  erection  of  a  buildimr 
"conformable  to  tbe  drawings  and  spec!- 
flcations  made  by  James  Seadler,  archi- 
tect, and  signed  by  the  parties,  and  here- 
unto annexed,  within  the  time  aforesaid." 
And  again  it  Is  provided  therein  "the  spec- 


Digitized  by 


Google 


Oal.) 


BEAN  9.  TBAYELEBS'  IKS.  CO. 


1118 


flcatlona  and  drawings  are  intended  to 
co-opera tp,  BO  that  any  wurkH  exhibited 
in  tlie  drawings  and  not  mentioned  In  the 
Bpeeiflcationa,  or  rice  vensa,  are  to  be  ex*>- 
catMl  the  same  as  If  they  were  mentioned 
In  the  Bpeclflcatlone  aft  forth  In  the  draw- 
ing to  be  the  true  nieaninR  and  intention 
ot  said  drawlnj?  and  Hpeclflcatlona. "  It 
in  thns  apparent  that  the  drawings 
were  inndu  a  part  of  the  contract,  and 
an  eaBcntlal  part  of  it.  It  la  recited  in 
the  contract  that  they  are  aigned  and  at- 
tached thereto,  but  anrh  aeema  nut  to  be 
the  tact.  It  follows  That  the  contract  in 
ita  entirety  waa  never  recorded,  and  It  la 
therefore  void.  Holland  ▼.  Wilaon,  76Cal. 
4»4,  18  Pac.  Bep.  412,  directly  aupporta 
theae  viewa.  See,  also,  Worden  v.  Ham- 
mond, 37  Cal.  61.  Let  the  judgment  and 
'  order  be  affirmed. 

We  concur:  Patkb80N',.T.;  Harriron,  J. 


M  Cal.  <gl 

Bean  ▼.  Tratblrrb'  In8.  Co.  (No.  14,682.) 
(Supreme  Covrt  of  California.  May  25,  1898.) 
Actios  on  Accidbkt  Pouot— Flbadino— Sam- 

AOES. 

1.  Where  plaintiff,  in  an  action  on  an  acci- 
dent insurance  policy,  nUeged  that  he  gave  affirm- 
ative proof  of  injury  and  disablement,  as  required 
by  the  policy,  an  answer  admitting  the  giving 
of  "what  purported  to  be  his  affirmative  proof," 
but  denying  that  It  was  "affirmative  proof, "  with- 
OQt  specifying  the  defect,  is  an  objection  to  form 
merely,  and  operates  as  a  waiver  of  the  defect. 

2.  Insurance,  "  under  classiflcacion  preferred, 
<t>eing  a  capitalist  by  occupation, ) "  from  "  bodily 
injuries"  causing  total  "disablement  from  trans- 
acting every  kind  of  bnsiness  pertaining  to  his 
occupation  above  stated, "  covers  total  disable- 
ment from  transacting  any  business. 

3.  Where  the  insurance  under  an  accident 
policy  is  a  sum  certain,  provided  the  assured 
"recover  no  more  than  the  money  value  of  his 
time, "  the  indemnity  covers  all  loss  by  injury 
insured  against,  including  the  value  of  bis  time 
outside  of  his  regular  employment. 

Commlaslonera'  deciaion.  Department 
2.  Appeal  from  superior  court,  Loa  An- 
geles county;  J.  W.  McKiNi.EY,  Judge. 

Action  by  C.  F.  Bean  against  the  Trav- 
elers' luHnrance  Company,  to  recoyer  on 
an  accident  Insurance  policy.  To  a  judg- 
ment for  plaintiff,  and  an  order  refusing 
defendant's  motion  for  new  trial,  defend- 
ant excepts,  nnd  appeals.    Affirmed. 

F.  H.  Howard, lor  appellhnt.  Jobnaton 
<ft  Borden  and  SbeJdeu  &  Uordeo,  for  re- 
spondent. 

Templb,  C.  Appeal  from  judgment,  and 
order  refusing  a  uew  trial.  Thla  la  an  ac- 
tion upon  an  accident  Insurance  policy. 
In  hia  complaint,  the  plaintiff,  after  set- 
ting out  the  contract  of  insurntice  and  hia 
Injury,  avers  that,  "within  three  muntha 
of  the  time  of  such  accident,  plaintiff 
furnished  unto  the  defendant  atflrmative 
proof  of  hlH  aald  injury,  and  uf  the  dura- 
tion of  bis  disability."  The  anawer  "ad- 
roita  that  the  plaintiff  furnished  defendant 
with  what  purported  to  be  his  atlirma- 
tlve  proof  at  the  time  alleged  in  the  com- 
plaint, but  defendant  denies  that  the 
same  amounted  to  afllrmatlve  proof  of 
the  duration  of  bis  alleged  disability." 
The  policy  required  written  notice  to  be 


given  of  any  injury,  and  provided:  "Un- 
less afflrmntlve  proof  of  death,  or  loaa  of 
limb  or  sight,  or  of  duration  of  diaabllity, 
is  so  furnished  within  seven  months  from 
the  time  of  such  accident,  all  claims  based 
thereon  shall  be  forfeited  to  the  com- 
pany. "  At  the  trial  plaintiff  showed  that 
his  proof  was  made  out  on  blanks  fur- 
nished by  the  defendant,  and  with  the  ad- 
vice of  Dr.  Ross,  local  examining  surgeon 
of  the  defendant,  and  by  him  declared  suffi- 
cient, but  did  not  offer  the  papers  them- 
selves in  evidence.  Motion  for  nonsuit 
was  made  for  alleged  Insufflciency  of  the 
evidence  in  this  respect,  and  the  same  ob- 
jection was  urged  on  motion  tor  a  new 
trial,  and  is  repeated  bere. 

I  think  there  are  several  reasons  wbv 
this  contention  on  the  part  of  the  appel- 
lant cannot  be  sustained :  First,  there  is 
no  sufficient  denial.  To  admit  that  proof 
was  made,  and  then  to  assert  that  it  did 
not  amount  to  affirmative  proof,  is  but  to 
state  a  legal  conclusion, — the  mere  opinion 
of  the  pleader.  If  the  defect  were  suffi- 
ciently material,  it  could  have  denied  the 
allegation  that  the  preliminary  proof  was 
made,  orcouldhavestated,  with  Its  denial, 
just  what  was  done.  But  if  the  objection 
was  merely  as  to  the  form  of  the  proof,.— 
that  it  was  negative  rather  than  nfHrma* 
tlve, — meaning  that  the  Injury  or  dlBabili- 
ty  wan  stated  infereutially,  and  not 
directly,  it  is  obvious  that  In  this  particu- 
lar case  such  a  defect  might  have  been 
remedied,  nnd,  not  having  been  apeclfled 
by,  thedefeudant,  was  waived.  Thedefend- 
ant,  by  Its  policy  Issued  to  plaintiff,  in- 
sured bim,  "under  classification  preferred, 
(being  a  capitulist  by  occupation,)  •  •  • 
in  tlie  sum  of  fifty  dollars  per  week, 
against  loss  of  time,  not  exceeding  26  con- 
secutive weeks,  resulting  from  bndlly  in- 
juries »  •  •  which  shall,  Independently 
of  all  othercanses.  Immediately  and  wholly 
disable  him  from  transacticg  any  and 
every  kind  ot  busineaa  pertaining  to  his 
occupation  above  stated."  The  policy 
also  provides  that,  if  the  insured  Is  in- 
jured In  any  other  occupation  or  exposure 
classed  by  the  company  as  more  hazard- 
ous than  that  stated,  his  insurance  shall 
be  only  for  such  sums  as  the  premium 
paid  by  him  will  purchase  at  the  rates 
fixe<l  for  Buch  Increased  hazard.  In  the 
conditions  it  waa  stated  that  no  claim  for 
indemnity  in  excess  of  the  money  value  of 
the  Insured's  time  should  be  valid.  In 
the  statement  on  motion  for  a  new  trial 
thera  is  no  attempt  to  set  out  the  evidence 
which  shows  the  disability,  but  its  e^ect 
Isthus  summarized :  "The plaintiff  proved 
that  he  bad  sustained  the  accidents  and  in- 
juries In  mode  and  manner  substantially 
as  set  forth  in  his  complaint,  (except  that 
the  second  accident  therein  alleged  was 
shown  to  have  taken  place  on  August  30, 
18S9.  instead  of  August  16,  1889,)  and  plain- 
tiff also  proved  that  he  bad,  in  consequence 
of  said  accidents  and  injuries,  been  totally 
disabled  from  transacting  any  biislnessfor 
the  period  of  twenty-six  weeks  next  ensu- 
ing said  accidents. "  It  does  not  appear. 
In  any  way,  that  there  was  evidence  con- 
flicting with  plaintiff's,  the  effect  f)f  which 
isthus  stated.  While  it  cannot  be  taken 
that  this  statement  waa   agreed  to,  we 
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have  DO  alternative  but  to  conclude  tbat 
appellant  concedes  that  plaintiO'a  testi- 
mony ou  that  subject  was  eatisfactory, 
and  tbat  it  did  not  put  In  evidence  wblch 
raised  a  substantial  conflict, or  its  counsel 
would  have  had  the  evidence  set  out  in 
the  record.  The  record  discloses,  however, 
that  appellant  did  object  to  testimony  of 
plalntiflin  regard  to  his  occupation  and 
services  in  the  Huperintendence  and  culti- 
vation of  bis  orange  orchard  at  bis  home 
place,  on  the  ground  that  it  was  imma- 
terial. The  objection  was  overruled,  but 
it  does  not  appear  tbat  any  evidence  In 
resavd  to  the  matter  was  received  after 
the  objection.  Whether  the  rDllngs  were 
right  or  wrong,  therefore,  it  does  not 
appear  tbat  there  was  Injury. 

The  appellant  objects  to  certain  In- 
structions given  at  the  Instance  of  plain- 
tiff. By  the  first  the  Jury  was  told  that  if 
plnintiff's  occnpatlon  was  such  a  busi- 
ness as  a  person  classed  as  a  capitalist 
might  reasonably  follow,  and  if  plaintiff 
was  immediately  and  wholly  disabled 
from  transacting  any  and  every  ijind  of 
business  pertainingtohis  said  occupation, 
the  verdict  should  be  for  him  ;  and,  by  the 
second,  that  the  fact  that  he  is  described 
as  a  capitalist  was  to  be  regarded  as  the 
class  in  which  he  was  insured,  but  not  as 
necessarily  determining  his  occupation, 
for  the  purpose  of  deciding  whether  or  not 
he  was  totally  disabled.  Capitalists  may 
follow  various  occupations,  and  if  plain- 
tiff was  injured  while  pursuing  any  occu- 
pation not  more  hazardous  than  is  usual 
among  men  classed  as  capitalistB,  and  so 
Injured  as  to  deprive  him  of  the  ability  to 
transact  any  business  wblch  a  capitalist 
might  reasonably  be  expected  to  follow, 
they  should  And  for  plaintiff.  That  these 
instructions  are  erroneous  is,  I  think, 
quite  patent.  The  policy  does  not,  as  the 
instruction  assumes,  class  the  plaintiff  as 
a  capitalist;  it  simply  Insures  him  In  a 
preferred  class,  because  he  is  a  capitalist 
by  occupation,  which  is  a  very  different 
matter.  One  engaged,  personally,  In  the 
manufacture  of  dynamite,  may  own  the 
plant  with  wlilch  he  is  working.  There- 
fore, since  he  owns  property  employed  iu 
productive  industry,  he  is  a  capitalist. 
But  he  is  not  a  capitalist  by  occupation. 
Especially  where  the  classiflcation  is  by 
an  insurance  company  for  the  purpose  of 
discriminating  employments  more  or  less 
hazardous,  and  fixing  insurance  rates  in 
proportion  to  hazard.  And,  when  the 
court  told  the  Jury  that  the  occupation 
was  not  to  be  used  to  determine  whether 
plaintiff  was  totally  disabled  from  trans- 
acting any  kind  of  business  in  which  he 
was  engaged,  it  was  against  the  express 
provision  of  the  policy,  which,  to  entitle 
him  to  recover,  requires  that  he  be  totally 
disabled  from  transacting  any  business 
pertaining  to  the  occupation  of  capitalist. 
The  court  went  even  further,  and  told  the 
jnry  that  the  plaintiff  might  recover  if 
totally  disabled  from  transacting  any 
business  which  a  person  classed  as  a 
capitullst  might  reasonably  be  expected 
to  follow.  I  know  of  no  basiuess  which 
a  capitalist  might  not  as  reasonably  be  ex- 
pected to  follow  as  any  one  else.  This,  at 
une  stroke,  swept  away  the  classiflcation, 


in  accordance  wltb  which  the  Insuranre 
was  graded.  It  was  impossible  to  gnt  fur- 
ther from  the  stipulations  of  the  contract. 
But  is  it  at  all  material?  These  instrnc- 
tions  all  go  simply  to  the  question  whether 
tlie  plaintiff  was  so  injured  that  hecoald  re- 
cover upon  the  policy.  The  evidence  upon 
this  subject  was  all  for  the  plaintiff,  and 
proved,  without  conflict,  that  plaintiff 
was  totally  disabled  from  transacting 
any  business.  The  whole  must  include 
the  parts;  therefore  plaintiff  was  disabled 
from  transacting  any  business  as  a  capital- 
ist. And  npon  this  proposition  it  does 
not  appear  that  at  the  trial  there  was 
any  controversy.  However  instructed, 
therefore,  the  Jury  could  not  conclude 
otherwise  than  they  did,  and  appellant  is 
nut  injured. 

One  of  the  grounds  upon  which  the  de- 
fendant moved  for  a  new  trial  was  that 
there  was  no  evidence  as  to  the  value  of 
plaintiff's  time  as  a  capitalist;  and  the 
statement  shows  that  there  was  none, 
except  upon  the  theory  adopted  by  the 
court,  that  the  business  of  taking  care  of 
bis  orchard,  buying  and  selling  land,  lo- 
cating and  surveying  land,  and  saperin- 
tending  the  development  of  water,  being 
such  occnpations  as  a  capitalist  might 
reasonably  be  expected  to  follow,  were 
occupations  as  a  capitalist.  There  were 
other  Instructions,  which  are  duly  ex- 
cepted to  by  appellant,  in  which  this  Idea 
is  explained  and  insisted  upon.  The  only 
objection  to  the  testimony  upon  tills  sub- 
ject was  that  it  did  not  tend  to  find  the 
value  of  plaintiff's  services  In  the  occupa- 
tion of  a  capitalist.  To  the  same  effect  is 
the  specification  of  the  insufliclency  of  the 
evidence.  Was  it  essential,  in  respect  to 
this  question,  for  the  plaintiff  to  prove 
the  value  of  his  time  in  tlie  occupation 
named  ?  I  do  not  find  it  so  nominated  in 
the  bond.  On  the  other  hand,  I  find  that 
he  maj'  recover  950  per  week,  provided  be 
shall  recover  no  more  than  the  money 
value  of  bis  time;  not  what  his  time  was 
worth  in  the  occupation  named ;  nor  do  I 
think  any  each  qualification  was  in- 
tended. It  was  merely  that  be  could  not 
make  money  by  t>elng  hurt.  Such  a  con- 
dition affords  some  security  to  the  com- 
pany against  fraudulent  claims,  as  much 
under  the  construction  I  have  given  it  as 
the  other.  To  simulate  injury,  and  refrain 
from  work,  cannot  be  made  profitable. 
It  could  not  have  been  supposed  that  the 
Insured  might  not  transact  any  business 
not  included  in  his  general  occupation. 
Tbat  he  might  be  injured  while  transact- 
ing other  business  is  provided  for  in  the 
policy;  and  he  is  not  precluded  from  re- 
covery thereby,  but  bis  insurance  is  cal- 
culated at  a  different  rate.  Any  one  ren- 
dered unable  to  transact  business  may  suf- 
fer loss,  and  his  time  may  be  of  value  out- 
side of  his  regular  employment.  As  the 
insurance  whs  meant  to  indemnify  the  in- 
sured for  the  loss  of  his  time  in  conse- 
quence of  bis  injury,  there  is  no  reason 
why  it  should  not  include  this.  Such  con-  ~ 
Btroctlon  seems  Ui  effectnatcthe  presumed 
intent  of  both  parties,  and  is  in  con- 
sonance with  the  language  of  the  pulley. 

The  other  exceptions  seem   utterly  Im- 
material.   There  was  no  evidence  which 
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tended  to  sbow  that  plaintiff  wai>  Injured 
In  «n  uccupatlon  more  bazardoua  tliaa 
that  named.  I  think  tbe Judgment  and  or- 
der should  be  affirmed. 

We  concur:    Vanclief,  C;  Belcheb.  C. 

Peb  Curiam.  For  the  reasons  given  in 
the  foreKoinff  opinion,  the  Judgment  and 
order  are  affirmed. 


M  Cal.  m 

Btrnb  et  al.  t.  Btrne,  (McGrath,  Inter- 
vener.   No.  14,567.) 
{Supreme  Court  of  California.    May  25, 1893.) 
CLkiita  AOAiNST  Decedent's  Estatb— Action  bt 

Al>MINISTRATHIX  FeKSONALLT. 

Where  plaiatifl,  who  was  also  administra- 
trix of  her  deceased  father's  estate,  joined  with 
ttie  other  children  in  an  action  af^inst  herself  in 
that  capacity,  and  aa  such  suffered  judgment  to 
be  entered  a^inst  her  by  default,  an  objection 
by  an  intervening  creditor,  whose  claim  against 
the  estate  heis  lieen  allowed,  that  decedent's  es- 
tate was  not  competently  represented,  is  valid. 
Brown  v.  Mann,  12  Pac  Rep.  61,  71  Cal.  192,  ap- 
plied. 

Commissionera*  decision.  Department  1. 
Appeal  from  superior  court  of  Nevada 
county;  J.  Caldwell,  Judge. 

Action  by  Mary  F.  Byrne  and  others 
against  Mary  F.  Byrne,  administratrix 
of  Michael  Byrne,  deceased,  defendant:  B. 
McGratli,  intervener  as  to  the  property  in 
certain  money  recovered  under  a  judg- 
ment by  default  against  defendant.  From 
a  judgment  on  the  minutes  in  favor  of 
plaintiffs,  and  from  an  order  denying  his 
motion  for  a  new  trial,  defeudaat  appeals. 
Reversed. 

A.  J.  Ridfce,  for  appellant.  A.  D. M&aoa, 
A.  B.  Vtbble,  and  C.  W.  Kitta,  for  respond- 
ents. 

Vanclibf,  C.  a  striking  peculiarity  of 
the  action  is  that  the  same  person — Mary 
F.  Byrne— is  both  plaintiff  and  defendant. 
In  her  simple,  nonofflcial  character  she 
sues  herself  as  administratrix  of  the  es- 
tate of  her  deceased  father.  As  plaintiff, 
she  actively  prosecuted  the  action,  giving 
material  and  Important  testimony  for 
plaintiffs.  As  defendant,  she  failed  to  an- 
swer or  demur,  and  her  default  was  duly 
entered.  Judgment  was  rendered  In  her 
favor  as  plaintiff,  and  against  her  as  de- 
fendant. Tile  effect  of  the  judgment  is  to 
give  her  and  her  coplaintiffs  91.700,  which, 
in  bercharac.terof  administratrix,  she  had 
received  as  the  property  of  the  estate  of 
her  father,  and  represented  to  be  such  In 
all  her  proceedings  as  administratrix  from 
January,  1888,  until  May,  1890.  Whether 
the  money  recovered  by  the  judgment  was 
the  property  of  the  estate  of  Michael 
Byrne  or  the  property  of  the  plaintiffs  was 
the  main  issue  tried ;  and  this  issue  was 
raised  by  the  pleading  of  the  intervener, 
McGratb,  a  creditor  ot  the  estate,  whose 
claim  had  been  allowed,  and  who  alone 
appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  plaintiffs— five  in  number— are  the 
children  of  Michael  Byrne  and  his  wife, 
Mary  F.  Byrne,  both  dsceased.  The  com- 
plaint alleges  that  on  January  12, 1878, 
Mary  F.  Byrne,  plaintiff's  mother,  execut- 


ed her  last  will,  whereby  she  devised  and 
bequeathed  to  her  husband,  Michael 
Byrne,  all  her  separate  real  and  personal 
property, in  trust,  for  the  use,  benefit,  sup- 
port, maintenance,  and  education  of  her 
children  (the  plaiutifts)  or  the  survivor  or 
survivors  of  them,  and  appointed  Michael 
Byrne  executor  thereof;  and  that  there- 
after, on  January  20,  1878,  she  died.  It 
was  found  by  the  court  that  Michael 
Byrne  was  appointed  executor,  accepted 
the  trust,  and  took  possession  ot  all  the 
estate  ot  the  testatrix.  No  copy  ot  the 
will  appears  in  the  transcript,  nor  does 
it  appear  what  property  the  testatrix 
owned  at  the  time  ot  her  death,  nor  what 
of  her  property  came  to  the  possession  ot 
her  husband  after  her  death,  except  that 
the  court  found  be  received  ¥2,500  from 
her  estate,  which  be  invested  in  a  drug 
store  on  January  1, 1884, in  his  own  name, 
and  thereafter  conducted  the  store  as  his 
own  property  until  Decemlier  7,1887,  when 
be  died.  On  January  15,  1888,  the  plain- 
tiff, Mary  F.  Byrne,  was  appointed  ad- 
ministratrix ot  his  estate.  In  her  verified 
petition  for  letters  of  administration  she 
stated  that  the  drug  store  was  a  part  of 
the  estate  of  the  decedent,  and  as  such  en- 
tered it  in  her  inventory  of  the  estate,  and 
bad  it  appraised.  In  her  petition  for  a 
family  allowance,  and  tor  an  order  allow- 
ing her  to  replenish  the  stock  and  to  con- 
tinue the  business  of  the  drug  store,  slie 
represented  the  drug  store  to  be  a  part  of 
the  estate.  A  family  allowance  of  ¥1,800 
was  made,  and  taken  principally  from  the 
drng  store.  By  order  of  the  court  she 
was  allowed  to  replenish  the  stock  ot  the 
drug  store  on  the  credit  ot  the  estate,  and 
to  carry  on  business  until  May  23,  1890, 
when,  on  her  petition,  the  whole  stock 
was  sold  by  order  of  court,  as  the  prop- 
erty ot  the  estate,  for  the  sum  ot  ¥1,700, 
which  sum  is  the  subject  ot  contest  in  this 
action.  The  estate  is  still  in  debt  for 
stock  ot  drug  store  purchased  by  decedent 
in  bis  lifetime,  and  also  in  the  sum  of  ¥2,- 
000  for  stock  purchased  by  the  adminis- 
tratrix, and  is  insolvent.  There  was  no 
demurrer  to  the  complaint;  bnt  al  the 
cooimencf'nienc  of  the  trial  the  intervener, 
who  claimed  that  the  drug  store  was  the 
property  of  the  estate,  and  subject  to  the 
debts  thereof,  objected  to  any  and  all  evi- 
dence offered  by  plaintiffs,  on  the  ground 
that  the  complaint  stated  no  cause  of  ac- 
tion upon  which  the  plaintiffs  were  enti- 
tled to  any  relief  whatever,  because  Mary 
F.  Byrne  was  both  plaintiff  and  defend- 
ant. This  objection  was  overruled  by  the 
court,  and  the  trial  proceeded. 

On  his  motion  for  a  new  trial,  the  inter- 
vener contended  (1)  that  the  evidence  was 
Insufficient  to  prove  that  the  ¥2,50U  invest- 
ed In  the  drug  store,  or  any  part  thereof, 
came  from  the  estate  of  Mary  F.  Byrne, 
deceased,  or  was  held  by  Michael  Byrne  in 
trust  for  the  nse  of  plaintiffs;  (2)  that,  it 
said  money  was  origiuully  received  from 
the  estate  of  Mary  F.  Byrne  In  trust  tor 
plaintiffs,  the  evidence  was  insufficient  to 
trace  and  identify  any  part  thereof  in  tlie 
stock  of  the  drug  store  at  the  time  ot 
Michael  Byrne's  death  or  thereafter. 
While  I  am  inclined  to  the  opinion  that 
the  evidence  was  not  sufficient  to  distln- 
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gtiisb  any  part  of  tbetrunt  (and  from  other 
property  of  the  estate  o(  Michael  Byrne  at 
or  after  tbe  time  of  the  commenRement  of 
tills  action.  It  Is  not  necessary,  In  my  view 
nf  the  case,  to  decide  this  question,  since  I 
think  the  complaint  is  Insofilcient  to  en- 
title plaiutlSs  to  any  relief  whatever.  "No 
one  can  be  both  plaintiff  and  defendant 
in  tlie  same  action.  A  party  cannot  have 
a  right  of  action  against  himself  as  debt- 
or or  tort  feasor."  Itarb.  Parties,  p.  IS; 
Trnntces  v.  Stewart,  27  Karb.  553;  Blais- 
dell  V.  Ladd,  14  N.  H.  129.  "It  Is  a  first 
principle  that,  In  whatever  diSerent  capac- 
ities a  person  may  act,  he  never  can  con- 
tract with  himstiir,  nor  maintain  an  ac- 
tion against  himself. "  EoHtman  v.  Wright, 
6  Pick.  31«.  In  Brown  v.  Mann,  71  Cal.  192, 
12  Pac.  Rep.  61,  it  appears  that  Charles 
Bro\t  n,  while  administrator  of  Abel  Mann, 
held  a  mortgage  on  the  land  of  his  intes- 
tate, and,  for  the  mere  purpose  of  having 
it  foreclosed,  he  assigned  It  to  his  brother 
Adolphus,  who  commenced  an  action  for 
that  purpose,  making  Charlen  Brown,  as 
administrator  of  Mnun,aparty  defendant. 
A  decree  of  foreclosure  was  rendered,  un- 
der which  the  property  was  sold.  After 
the  sale,  and  after  Charles  Brown  ceased 
to  be  administrator  of  Mann's  estate, 
Adolphus  Brown  reassigned  the  mort- 
gage debt  and  Judgment  to  Charles 
Brown,  who  moved  the  court  tu  subsli- 
tute  himself  as  plaintiff,  and  also  to  vacate 
the  decree  theretofore  rendered,  and  al- 
low him  to  file  a  supplemental  complaint, 
making  other  parties  defendant.  These 
motions  were  granted,  and  subsequently 
another decreeof  foreciosurnwas  rendered, 
on  appeal  from  which  this  court  said: 
"The  proceedings  had  after  the  transfer 
of  the  note  and  mortgage  by  plaintllT 
(Charles  Brown)  to  Adolphus  Brown, 
with  thesutt  thereon,  must  be  disregarded, 
because  Charles  Brown,  being  tbe  admin- 
istrator of  the  estate  of  Abel  Mann,  could 
not,  under  tbe  name  of  Adolphus  Brown, 
have  enaction  for  his  own  benefit  against 
himself  as  administrator,  to  foreclose  the 
mortgage.  He  bad  ample  means  in  other 
ways  to  obtain  the  benefit  of  his  security. 
Not  nntii  he  ceased  to  be  administrator, 
and  wa&  substituted  as  plaintiff,  which 
was  after  May  4,  1875,  had  he,  Charles 
Brown,  the  plaintiff  herein,  commenced 
any  proper  action  to  foreclose  the  mort- 
gage. At  that  time  more  than  four  years 
had  elapsed  after  the  note  came  due,  and 
tbe  action  was  barred."  According  to 
this  opinion,  the  action  at  bar  could  not 
have  been  maintained  even  by  thecoplaln- 
tiffs  of  Mary  F.  Byrne,  while  she  was  in- 
terested with  tbera  and  remained  adminlB- 
tra  trix  of  the  estate  of  her  father.  There- 
fore it  is  not  a  matter  of  misjoinder  of  par- 
ties plaintiff.  Tbe  valid  objection  is  that 
the  estate  of  Michael  Byrne,  deceased,  was 
not  represented  by  a  competent  adminis- 
trator. Mary  F,  Byrne  was  a  proper  par- 
ty plnintiff,  but  neither  she  nor  her  co- 
pifliatiffs  could  maintain  the  action,  ex- 
cept against  a  competent  representative 
of  Michael  Byrne,  deceased.  For  all  pur- 
poses of  this  action,  the  office  of  adniinis- 
tator  f»r  Michael  Byrne,  deceased,  must  be 
regarded  as  though  it  had  been  vacant.  I 
thinli  tbe  Judgment  should  be  reversed. 


and  that  the  conrt  below  should  be  In- 
structed to  dismiss  the  action. 

Weconcar:  Bbi.ohbb,C.;  FiTzasRALO,C. 

PsR  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  theJudKment  is  re- 
versed, and  the  court  below  is  instructed 
to  dismiss  the  action. 


^^^^  M  c»i.  s» 

Kneikr  v.  Watrocb.    (No.  14,575.) 
{.Swjpreme  Cvurt  cf  CaWarnia.    Uay  26, 1892.) 

TBI  All — Findings— Sdfviciexct. 
Where  a  complaint  charges  in  the  first 
count  that  defendant  negligently  chased  plain- 
tiS'a  mare  around  a  pasture,  by  reason  of  which 
she  was  injured,  and  In  tlie  second  that  he  chased 
tbe  said  mare  about  the  pasture,  until  she  ran 
upon  a  post,  and  was  thereby  greatly  Injured, 
and  the  ooart  tlnds  that  tbe  defendant  did  not 
chase  or  drive  the  mare  "negligently  or  at  all,' 
and  that  be  did  not  "damage,  hurt,  or  injure* 
her,  this  dnding  is  sufBdent  to  cover  Uie  issne 
as  raised  by  both  counts. 

Department  1.  Appeal  from  superior 
court,  Kan  Joaquin  county;  Joseph  H. 
BuDD,  Judge. 

Action  by  George  Kneler  against  Fred 
Watrous.  From  an  order  refusing  a  new 
trial,  plaintiff  appeals.    AfBrmed. 

Louttit,  Woods  <ft  Levioaky,  for  appel- 
lant. Baldwin  &  Campbell,  for  respond- 
ent. 

Per  Cdriam.  Plaintiff  appeals  from  or- 
der refusing  a  new  trial.  The  action  is  to 
recover  the  value  of  a  mare,  which  It  is 
averred  on  tbe  26th  day  of  June,  1889, 
was  being  pastured  for  plaintiff  at  the 
Learned  and  Harris  ranch,  then  in  charge 
of  one  Lowry.  Defendant  also  had  a 
horse  there  on  pasture,  and  went  to  tbe 
premises  to  get  his  animal.  Lowry  was 
not  at  the  house,  although  on  the  prem- 
ises, and  defendant  with  bis  servant  went 
into  the  pasture,  without  obtaining  ac- 
tual permission  so  to  do  from  any  one, 
and  drove  his  horse  into  the  corral  for  the 
purpose  of  catching  it.  There  were  sev- 
eral other  horses  there  on  pasture  besides 
these  two,  and  some  seven  or  eight  went 
into  the  corral  with  defendant's,  and 
were,  of  course,  locked  in  while  be  pro- 
ceeded to  catch  his  horse.  In  doing  this 
his  animal  became  frightened,  and  jumped 
over  the  fence,  and  plaintiff's  mare,  at- 
tempting to  follow,  was  killed.  The  real 
question  in  the  case  is  whether  defendant 
is  responsible. 

The  complainant  contains  two  counts. 
The  first  charges  tbe  defendant  with  hav- 
ing "negligently  chased  and  drove  about' 
plnintlR's  mare,  by  reason  whereof  it  was 
injured.  The  charging  part  of  tbe  second 
is  as  follows:  "That  on  or  about  tbe  said 
26th  day  of  June,  1889,  the  said  defendant, 
without  right  and  against  the  will  and 
consent  of  theplaintlfl  herein,  entered  into 
and  upon  the  Inclosure  and  pasture  where- 
in the  said  bay  mare  then  was,  and  with- 
out right,  and  against  the  will  and  con- 
sent nf  said  plaintiff,  cbasetland  drove  the 
said  mare  about  the  said  inclosure  and 
pasture,  and  into  a  corral  then  and  there 
being,  and  while  in  said  corral  chased  and 
drove  the  said  mare  about  until  she,  in 
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■ttemptintr  to  escape  from  the  said  eoirsl, 
jumped  upon  a  p^  t^en  and  there  stand- 
uur,  and  was  theieby  (crestly  hurt,  dam- 
aRed,  and  Injored,  ao~  that  the  said  bay 
mare.  In  consequeuce  ol  said  bnrt,  dam- 
aKe>  and  injury,  was  killed."  By  stipala- 
tion  of  the  attoriieyB,  the  answer  filed  by 
the  defendant  was  tal<en  and  considered 
as  an  answer  to  the  amended  complaint 
herein;  but  It  is  said  that  no  finding  was 
made  upon  the  issue  raised  by  the  allega- 
tions ot  the  second  count  and  the  denials 
thereof.  The  court  did  find,  however, 
that  the  defendant  did  not  chase  or  drive 
the  mare  about  the  inclosure  or  corral 
"negligently  or  at  all,"  and  that  "  the  de- 
fendaut  did  not  damajie,  hurt,  or  injure, 
or  cause  to  be  damaged,  hurt,  or  Injured, 
the  said  mare."  It  follows,  therefore, 
that  the  material  allegations  ot  the  com- 
plaint were  denied,  and  that  the  findings 
cover  the  only  material  issue.  There  is  no 
appeal  from  the  judgment,  and  thent  is  no 
specification  of  Insufflcieucy  of  theevidence 
to  support  any  of  the  findings,  noris  there 
any  specification  of  error.  The  order  is 
therefore  atfirmed. 


Warh  v.  Honbcr. 

(SwpreTnc  Cottrt  0/  tTtah.     April  1,  1893.) 

Husband  xsd  Wife— Sepabatios— Advbrsb  Pos- 
session— Estoppel. 

1.  Under  Comp.  liaws,  %  2528,  giving  a  mar- 
ried woman  a  right  to  acquire  property  the  same 
as  a  /erne  mXe,  a  wife  liv^inB  apart  from  her  hus- 
band and  supporting  herself  may  acquire  title 
by  adverse  possession  to  u  portion  of  his  lands 
awarded  to  her  by  a  void  decree  of  divorce. 

2.  Where  a  husband  has  acquiesced  in  a  void 
decree  of  divorce  dividing  his  land  equally  be- 
tween his  wife  and  himself  by  taldng  possession 
of  his  half,  and  permitting  her  to  remain  in  un- 
disturbed possession  of  the  remainder  for  10 
years,  and  during  that  time  has  contributed  noth- 
ing to  her  support,  he  is  estopped  from  disturb- 
ing her  possession. 

8.  So,  also,  is  one  clalmiDg  under  him  with 
fall  notice,  and  without  having  paid  a  sufOoient 
consideration. 

Appeal  from  district  court.  Salt  T.,ake 
county;  Chari.es  S.  Zank,  ,Tustice. 

Action  of  ejectment  by  Joseph  Warr 
against  Julia  Honeck.  Judgment  for  de- 
fendant.    Plaintiff  appenlH.    Affirmed. 

Huge  &  Bvrmester,  for  appellant,  cited. 
In  support  of  the  proposition  that  adverse 
possession  cannot  exist  as  between  hus- 
band and  wife  while  the  marital  relation 
contlnnes,  1  Anier.  &  Eng.  Enc.  Law,  p. 
%0;  Bank  v.  Guerra,  61  Cal.  109;  .Mauldin 
V.  Cox,  7  Pac.  Rep.  804,67  Cal.  387;  Veal 
V.  Koblnson.  7U  Ga.  809;  Bell  v.  Bell's 
Adm'r,  37  Ala.  536;  Hendricks  v.  Rnsson, 
03  Mich.  57S,  19  N.  W.  Rep.  192;  Snyder  v. 
People,  26  Mich.  106;  Berry  v.  Hall,  (Ky.) 
11  «.  W.  Rep.  474. 

Zane  &  futnmn,  for  respondent. 

BLA<Kni-i!.\,  J.  This  is  an  action  of 
ejectment  brought  by  appellant  against 
respondent  to  recover  the  possession  of 
the  AV.  )i  of  S.  W.  3i  of  section  21,  township 
2  S.,  of  range  6  E.  of  the  Salt  Lake  Merid- 
ian, on  May  22,  1S90.  Complaint  alleges 
ownership  and  riglit  of  possession  and 
ouster.     Defendant  answers,  specific  de- 


nial and  statute  of  limitations;  that  she 
has  had  adverse  possession  of  the  prem- 
ises since  the  1st  day  ot  December,  1879; 
that  formerly,  Carl  Frederick  Honeck  was 
the  owner  in  fee  of  said  premises,  together 
with  the  E.  %  of  suid  quarter  section,  and 
she  was  bis  wife;  that  they  bad  separate 
ed,and  said  quarter  section  was  then  par- 
titioned between  them,  said  Carl  Honeck 
taking  the  east  half  and  this  defendant  the 
west  halt:  and  that  she  has  lived  peacea- 
bly upon  the  same  since  that  time,  and 
made  valuable  Improvements  upon  It, 
and  raised  her  family  upon  It,  and  since 
that  time  she  and  her  said  husband  have 
lived  separate  and  apart,  and  he  has  done 
nothing  for  the  support  of  her  and  her 
children  by  him.  And  with  the  full  knowl- 
edge of  all  these  facts,  plaintiff  caused  said 
Carl  Frederick  Honeck  to  deed  him  said 
west  half  uf  said  quarter  section  in  fraud 
of  ail  her  rights.  Trial  by  Jury,  and  ver- 
dict for  defendant.  Motion  for  new  trial, 
and  motion  overruled.  This  appeal  Is 
from  both  the  judgment  and  the  order 
overruling  motion  for  new  trial.  Tlie  evi- 
dence BH  developed  by  the  record  is  sub- 
stantially us  follows:  Carl  Frederick  Ho- 
neck was  the  husband  of  the  defendant, 
and  acquired  the  title  to  the  S.  W.  \  ot 
section  21,  township  2  8.,  of  range  6  E.. 
and  lived  with  the  defendant  on  the  W.  J^ 
of  said  quarter  section.  They  separated  ; 
the  wife  procured  a  decree,  from  the  pro- 
bate court,  of  divorce,  giving  her  the  west 
half  of  said  quarter,  and  that  left  Carl  Ho- 
neck the  east  half:  this  was  in  1879.  This 
decree  Is  admitted  to  be  void.  But  they 
continued  to  live  apart  until  this  suit  was 
brought,  and  both  parties  seemed  to  ac- 
quiesce in  the  decree.  The  defendant  con- 
tinued to  lire  upon  the  land,  fenced  and 
farmed  some  of  it,  and  iierded  the  ueigli- 
bors' cattle  off  ol  the  other  part,  and  her 
own,  upon  It.  In  1887,  Carl  Frederick  Ho- 
neck deeded  the  said  west  liaif  to  the 
plaintiff,  when  he  was  living  apart  from 
his  wife  in  Salt  Lake  city.  The  plaintiff  ail 
these  years  lived  about  three  quarters  of 
a  mile  from  the  defendant,  and  must  have 
known  from  his  proximity  all  the  facts 
about  the  situation.  He  knew  Honeck 
and  his  wife  lived  apart,  for  he  says  he 
found  Honeck  living  in  Salt  Lake  city 
when  he  a,ot  the  deed;  and  whether  he 
knew  about  the  decree  of  divorce  or  not 
makes  no  difference,  for  he  was  bound  to 
take  notice  of  ail  her  rights,  she  being  in 
poHsespion.  Tolnnd  v.  Corev,  (Ufnh.i  24 
Pac.  Rep.  190.  The  plaintiff  paid  f2U()  and 
an  outlawed  debt  ot  a  sniali  amount 
(amount  not  stated)  tor  the  premises, 
when  they  were  well  worth  the  sum  of 
f  800  to  f  1,000. 

Many  errors  are  assigned  for  reversal 
of  this  case.  The  main  contention  of  the 
appellant  is  that  the  court  erred  in  giving 
the  instruction  that  the  defendant,  while 
the  wife  of  plaintiff's  grantor,  could  ac- 
quire the  right  to  the  premises  by  adverse 
possession,  while  they  were  separated, 
under  a  void  decree  of  divorce,  and  the  re- 
fusal to  give  the  opposite  of  this,  as  asked 
for  by  the  plaintiff.  Therefore,  the  turn- 
ing (luestiou  in  this  case  is,  can  the  wife, 
while  living  apart  from  the  husband,  he 
not  contributing  any  to  the  support  of  her 
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and  their  children,  hold  property  adverse- 
ly to  him,  and  acquire  title  to  real  estate 
formerly  belonging  to  him,  by  adverse 
possession?  All  the  cases,  so  far  as  I  have 
been  able  to  examine  tliem,  cited  by  coiin- 
8el  (or  appellant  in  support  of  the  propo- 
aitloD  that  a  wife  cannot  hold  property 
adversely  to  ber  husband,  are  where  the 
husband  and  wife  are  living  together,  and 
therefore  have  no  application  to  this  case. 
The  oneness  constituted  by  the  marriage 
relation  at  conimou  law  doubtless  is 
based  upon  the  statement  of  the  Christ, 
"For  this  cause  a  man  will  leave  his  father 
and  bis  mother  and  cleave  unto  his  wife, 
and  they  twain  become  one  flesh. "  But 
the  condition  is  that  he  cleave  unto  her, 
80  that  when  he  ceases  to  cleave  imto  her, 
— separates  from  her, — and  leaves  I)er  to 
take  care  of  herself  and  their  children,  this 
oneness  ceases,  and  theyno  longer  are  one 
tlesh,  but  are  twain,  and  this  the  common 
law  recognizes.  Love  v.  Moyuehan,  10 
111.  277,  and  cases  therein  cited ;  Rhea  v. 
Rhennen,  1  Pet.  10."),  and  cases  therein 
cited;  tiregory  v.  Paul,  l.'>  Mass.  ;!] ;  Clark 
V.  Gilbert,  39  Conn.  94.  Many  other  cases 
conld  be  cited  of  like  import.  They  all 
agree  that  where  a  wife  is  abandoned  by 
her  husband,  and  she  is  coiupf.lird  to  live 
separate  from  him  and  siii>[)ort  herself 
and  their  children,  that  her  civil  rights 
are  no  longer  merged  in  her  husband. 
She  can  acquire  property, sue  and  be  sued, 
alone,  contract  and  he  contracted  with  us 
a  feme  soJe,  even  under  the  riuid  rules  of 
the  common  law.  If  this  l»e  true,  why  can- 
not she  acquire  and  hold  property  in 
hoBtillty  to  and  against  all  clainis  of  her 
husband?  But  this  respondent  is  living 
under  the  law  as  now  declared  by  the 
modern  humane  law,  commonly  called 
"married  woman's  statutes."  The  mar- 
ried woman's  act  (2  Comp.  Laws,  §  2528) 
being  then  in  foi-ce  In  this  territory  de- 
clares that  'all  property  owned  by  either 
spouse  before  marriage,  and  that  acquired 
afterwards  by  purchase,  gift,  bequest,  de- 
vise, or  descent,  with  the  rents,  issues, 
and  protits  thereof,  is  the  separate  prop- 
erty of  that  spouse  by  whom  the  same 
Is  owned  or  acquired,  and  separate  prop- 
erty owned  or  acquired,  as  specifled 
above,  may  be  held,  managed,  controlled, 
transferred,  and  in  any  manner  disposed 
of  by  the  spouse  so  owning  or  acquiring 
it.  without  any  limitation  or  restriction 
b.v  reason  of  the  marriage."  Sec.  2528. 
**  Eltiier  spouse  may  sue  or  be  sued,  plead 
or  be  impleaded,  or  defend  or  be  defended, 
at  law.''  Considering  the  liberality  of 
these  provlsoins,  it  is  manifest  the  aban- 
doned wife  may  acquire  and  hold  property 
adversely  to  her  husband.  Therefore  the 
Instruction  given  by  the  court  on  that 
subject  is  not  error. 

We  think  also,  under  the  facts  of  this 
case,  the  liusband  was  estopped  from  dis- 
turbing the  wife's  pcisaession  of  this  lana, 
and  be  not  having  the  right,  tlie  plaintiff 
would  be  also  estopped,  being  a  purchaser 
with  full  notice,  and  without  a  good  and 
sufHcient  consideration.  We  see  no  rea- 
son for  disturl)ing  the  judgment;  it  Is 
therefore  affirmed. 

A.NDKRSON  and  Mi.ngb,  JJ.,  concur. 


People  ex  rel.  Murpht,  County  Attorney, 

V.  Uardv. 

(Supreme  Court  of  Utah.    April  1,  1892.) 

Opficb  akd  Officer— Election  and  Appoikt- 

ment — holdiko  ovbr. 

1.  Under  Comp.  Laws,  g  3018,  providlDfr  for 
an  election  to  the  oiBce  of  county  collector  in 
1878,  and  "biennially  thereafter"  for  the  term  of 
two  years,  and  section  2U30,  for  an  appointment 
in  case  of  vaiiancy  "until  the  next  general  elei-- 
tion, "  an  appointee  cannot  be  displaced  by  an 
election  in  an  odd  numbered  year,  since  section 
2as,  in  providing  an  annual  "general  election, " 
declares  that  it  is  for  the  purpose  of  choosing 
all  ofBcers  "not  otherwise  provided  for. " 

2.  Under  section  3018,  providing  tb»t  an  in- 
cumbent of  the  office  shall  bold  until  his  suc- 
cessor be  duly  elected  or  appointed  and  qualified, 
one  boldlng  by  appointment  will  hold  over  for 
the  succeeding  teiin,  if  no  election  occurs  at  the 
time  provided  for  by  statute. 

Appeal  from  district  court.  Salt  Lake 
county;  Chaules  S.  Za.ve,  Justice. 

Proceeding  by  the  people  of  the  terri- 
tory of  Utah,  ex  rel.  Walter  Murphy, 
against  Leonard  G.  Hardy,  to  test  the 
in  Iter's  title  to  the  office  of  collector  of 
Salt  Lakecounty.  .Tndcrment  (or  respond- 
ent.   Relator  appeals.     Afflrmed. 

11'.  U.  Dicksvn  and  Eawlins  &  Criteb- 
low,  for  appellant.  Arthur  Brown,  for 
respondent. 

MiNKR,  J.  From  the  agreed  stale  of 
facts  in  this  case.  It  appears  that,  at  the 
August  election  at  Salt  Lake  county,  oc- 
curring in  18S4  and  1886,  oneN.  V.Jones 
was  elected  collector  of  Salt  Lake  county. 
Jones  resigned  this  office  to  the  countv 
court,  in  November,  1880.  shortly  after  hia 
second  election,  and  before  the  expiration 
of  his  first  term,  without  qualifying: 
whereupon  the  county  court  appointed 
Leonard  G.  Hardy,  the  respondent,  as 
such  collector,  for  the  unexpired  term: 
"also  for  the  term  commencing  Janel, 
1887,  and  until  bis  succeseior  ahooid  be 
duly  elected  and  qualified."  On  June 6. 
1887,  the  county  court  again  appointed 
Hardy  collector  tor  the  year  1887.  Hardy 
qualltled  under  each  appointment,  accord- 
ing to  law,  and  entered  upon  the  duties  of 
his  office.  At  the  August  election  for  the 
year  1887  snld  Hardy  was  elected  col- 
lector, and  qualifle<1  in  June  following:. 
No  one  was  voted  for  or  elected  collector 
at  the  election  provided  to  be  held  in  Au- 
gust, 18S8;  but  in  August,  1889,  Hardy 
was  again  elected  collector,  and  duly  qaaU 
ifled.  After  each  appointment  and  elec- 
tion Hardy  received  his  regular  conimis- 
slon  from  the  governor.  At  the  regular 
election  in  August,  1890,  no  one  was  elected 
collector.  At  the  election  held  in  Auguat, 
1891,  three  candidates  were  voted  for. 
The  appellant,  A.  L.  Williams,  received 
4,420  votes,  that  being  the  highest  number 
o{  votes  polled  for  any  one  candidate,  and 
A.  L.  Williams  was  declared  elected,  and 
received  his  commission  from  the  g:ov- 
ernor  of  Utah  territory,  after  whicli  he 
duly  qualified  as  such  collector,  and  de- 
manded possession  of  the  office,  which  re- 
spondent. Hardy,  refused  to  .vleld;  where- 
upon this  proceeding  was  commenced  to 
test  Hardy's  title  to  this  office.  The 
relator  now  contends  that  the  election  ol 
WllliamB  in  August,  1891,  was   valid   for 
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the  balauce  ot  tb«>  anexplred  term  of  tbis 
office,  wblrb  commem-ed  June  1,  lft91,  and 
wblch  would  expire  June  1,  1893:  that 
Hardj-'a  appointment  in  June,  1887,  gave 
him  the  right  to  hold  until  the  next  gen- 
eral election  In  August,  1887,  and  that  bis 
election  in  August,  1887,  gave  him  the 
right  to  hold  until  June,  1S89,  when  the 
office  became  vacant;  but,  there  being  no 
election  in  1888,  Hardy  would  hold  over 
until  June,  1891,  and  that  WlIIIamB'  elec- 
tion in  Augost,  1891,  gave  him  the  right  to 
the  office  for  the  unexpired  term  ending 
June,  1893.  Bospondent,  Hardy,  contends 
that  his  appointment  by  the  county  court, 
in  1887,  confers  upon  hiiu  a  right  to  hold 
the  office  until  bis  successor  is  duly  elected 
and  qualified;  and  that,  under  the  stat- 
ute, the  election  held  in  August,  1891,  is 
void,  and  that  Williams  has  no  title  to 
office  under  such  election ;  that  there  was 
no  vacancy  in  the  office  in  June,  1891,  such 
as,  under  the  statute,  could  be  filled  by  an 
election  in  August,  1891;  that  no  election 
having  been  held  In  August,  1891),  nor  ai>- 
polntment  made,  the  incumbent  holds 
over  until  June,  1893.  By  section  2018,(1 
Comp.  Laws,  1888,  p.  722,)  It  is  provided 
that,  at  the  general  election  in  1878,  and 
biennially  thereafter,  there  shall  be  elected, 
by  the  qualified  votprs  ot  this  territory, 
a  collector  for  each  county,  whose  terra  of 
office  shall  be  for  t  wo  years,  and  until  his 
successor  shall  be  duly  elected  or  appoint- 
ed, and  qualified;  each  collector  to  enter 
upon  the  duties  of  his  office  on  the  Ist  day 
of  June  following  his  election,  after  having 
qualified.  Section  2020  (Id.  p.  723)  provides 
rhatincaseof  the  office  of  collector  becom- 
ing vacant  the  county  court  of  the  county 
where  such  vacancy  occurs  shall  have  pow- 
er to  fill  such  vacancy,  by  appointment,  un- 
til the  next  general  election.  Section  23S  (Id. 
p.  318)  provides  that  annually,  upon  the  1st 
Monday  in  August,  there  shall  be  a  gen- 
eral election  held  in  each  precinct  in  the 
Heveral  counties  for  choosing  all  officers 
not  otherwise  provided  for.  Section  187, 
Bubd.  25  (Id.  p.  303)  gives  county  courts 
power  to  fill  by  appointment  all  vacancies 
that  may  occur  In  any  office  filled  by  ap- 
pointment ot  the  county  court,  and  elec- 
tive county  district  or  precinct  offices. 

Under  the  agreed  facts,  the  question 
arises,  was  the  election  of  Williams,  in 
August,  1891,  and  the  election  of  Hardy,  in 
August,  1887  and  18S9,  authorized  by  law? 
Was  there  any  vacancy  In  this  office  in 
June,  ISOl.thatcould  be  filled  except  by  an 
election  held  in  August,  1890,  or  by  appoint- 
ment of  the  county  couri?  Section  2018 
creates  the  office  of  collector,  and  provides 
that  such  collector  shall  be  elected  at  the 
general  election  in  1878,  and  bienniolly 
thereafter;  that  his  term  of  office  shall  be 
for  two  years,  and  until  his  successor  shall 
be  duly  elected  or  appointed  and  quali- 
fied :  and  that  he  should  enter  upon  the 
duties  of  his  office  on  the  Ist  day  of  June 
next  following  his  election.  The  time  of 
the  election  for  the  office  created  by  the 
act  is  fixed  by  the  same  section  at  the 
general  election  to  be  held  in  August  on 
each  even  numbered  year  following  1878. 
The  term  commences  the  1st  of  June  fol- 
lowing the  election,  or  in  an  odd  num- 
bered year.    Under  this  section  the  incum- 


bent holds  until  his  successor  Is  duly  elect- 
ed or  appointed  and  qualified.  Jones  was 
elected  under  this  statute  in  August,  1884, 
and  again  in  August.lS^B,  butresigned  both 
terms  of  office  fn  November,  1886,  to  the 
county  court;  and  Hardy  was  duly  ap- 
pointed to  fill  the  long  and  the  short  term, 
under  section  2020.  Tbis  section  gives  the 
county  court  i)Ower  to  fill  the  vacancy 
caused  bj-  the  resignation  of  Jones,  by  ap- 
pointment, until  the  nextgeneral  election  ; 
and  section  187  gives  the  county  court 
power  to  fill  vacancies  that  may  occur  in 
any  office  filled  by  appointment;  so  that 
the  term  for  which  Hardy  was  appointed 
would  not  expire  until  June  1,  1889,  unless 
the  general  election,  referred  to  iu  section 
238,  above  quoted,  was  the  general  elec- 
tion meant  by  section  2018,  at  which  an  elec- 
tion for  this  office  could  bn  held.  It  will 
be  noticed  that  this  section  238  has  refer- 
ence to  an  election  for  choosing  an  officer 
not  otherwise  provided  for.  It  will  also 
be  seen  that  section  2018  does  provide  for 
the  election  of  collectors,  so  that  section 
238  cannot  have  reference  to  the  election 
of  collectors,  but  has  reference  to  the  elec- 
tion of  officers  not  otherwise  provided  for. 
In  State  v.  Coltins.  2  Nev.  (859,1  351,  It  is 
held  "that  an  election  cannot  be  held  tor 
an  office  at  a  time  not  fixed  for  such  an 
election;"  and,  under  a  statute  providing 
that  a  "county  superintendent  of  schools 
shall  be  elected  in  each  county  at  the  gen- 
eral election  In  the  year  1886,  and  every 
two  years  thereafter,  who  shall  take  office 
on  the  first  Monday  in  January  next  suc- 
ceeding his  election,  and  hold  until  his  suc- 
cessor Is  elected  and  qualified,"  and  pro- 
viding that  "any  vacancy  may  be  filled 
until  the  next  general  election,"  the  court 
says  that  the  "next  general  election  "re- 
ferred to  means  the  next  general  election 
occurring  on  alternate  years  commencing 
with  1864,  and  not  the  election  held  In  in- 
termediate years.  See  Sawyer  v.  Hay- 
don,  1  Nev.  (64,)  75;  Kenfield  v.  Irwin,  52 
(;ai.l64;  Paine,  Elect.  §§  284,310;  McCrary, 
Elect.  1 109;  Cooley,  Const.  Lim.  602;  Peo- 
ple V.  Church,  6  Cal.  76. 

The  county  court  having  the  power  to 
appoint  and  having  appointed  Hardy  to 
fill  the  vacancy  then  existing,  the  ap- 
pointment would  necessarily  continue  for 
the  full  term  to  Junel,  1889,  and  would  not 
be  affected  by  the  election  of  Hardy  in  1887, 
at  a  time  when  snch  election  is  not  provid- 
ed for  by  law.  The  time  for  the  election 
occurs,  under  the  statute,  every  two  years, 
but  no  election  was  held  in  August,  1888. 
or  1890;  consequently  Hardy's  term  con- 
tinued, under  the  statute,  until  his  success- 
or was  elected  or  appointed  and  qualified. 
The  right  to  hold  over  until  the  successor 
is  legally  elected  and  qualified  is  as  much 
a  part  of  bin  term  of  office  as  the  regular 
period  prescribed  by  statute,  so  that  the 
length  of  his  term  depends  upon  the  elec- 
tion of  his  successor.  There  can  be  no 
actual  vacancy  as  long  as  the  rightful  oc- 
cupant continues  to  hold  office, — that  is, 
until  death,  resignation,  removal,  orsome 
legal  disability  occurs.  This  provision  is  a 
proper  one,  and  is  so  provided  In  order 
that  vacancies  in  office  may  not  occur 
from  a  failure  of  the  people  to  elect  at  the 
regular  general  election  fixed  by  the  atat- 
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ute  for  that  purpose.  The  resnlt  necessa- 
rily follows  that  a  failure  to  elect  at  a  pe> 
rlod  fixed  by  the  statute  creates  no  vacan- 
cy In  the  ofilce,  bat  imposes  a  right  and  a 
duty  upon  the  incumbent  to  continue  in 
office  until  his  successor  is  legally  elected 
and  qualified;  and  this  right  falls  upon 
the  incumbent  the  same  whether  appoint- 
ed or  elected.  In  other  words,  a  person 
appointed  to  fill  a  vacancy  in  the  office  of 
collector  can  only  be  superseded  by  one 
yfho  is  duly  elected;  the  person  so  ap- 
pointed continuing  to  hold  office  in  the 
same  manner  as  If  he  vrere  originally  the 
incumbent;  and  his  term  of  office  will  not 
expire  until  he  is  rtuspended  by  death,  res- 
ignation, removal,  or  some  other  legal 
disability  occurs,  or  until  his  succi-ssor  is 
duly  elected  and  qualified.  Hardy'n  term 
of  office  did  not  expire  in  June,  1891,  un- 
less some  one  duly  elected  and  qualified 
was  then  and  thereready  to  take  the  office. 
It  is  not  claimed  that  Mr.  Williams  was 
elected  until  August,  18!)l,and,  as  we  have 
seen,  at  a  time  when  no  election  for  this 
office  could  legally  be  had  under  the  stat- 
ute. The  statute  provides  that  a  vacancy 
shall  be  filled  by  appointment  until  the 
next  general  election.  At  the  next  gener- 
al election  in  18S8.  and  in  1H90,  the  office 
should  have  been  filled  for  the  full  term  of 
two  years;  but  no  election  was  held,  and 
there  was  no  vacancy  that  could  be  filled 
by  appointment,  because  the  appointee 
xvas  still  there  holding  the  office,  and  no 
one  had  been  elected  to  take  it.  Paine  on 
Election,  §  227,  says  "that  if  there  was  a 
vacancy  In  any  just  sense,  after  the  expi- 
ration of  the  term,  and  before  the  election 
and  qualification  of  a  sui'cessor,  the  stat- 
ute Itself  fills  the  vacancy  by  providing 
that  the  Incumbent  shall  hold  until  the 
election  and  qualification  of  a  successor, 
and  that  a  failure  to  elect  a  successor  to 
an  office  at  the  expiration  of  his  term 
does  not  create  a  vacancy  to  be  filled  by 
appointment.  •  •  •  The  incumbent 
holds  over  for  an  indefinite  period  if  no 
successor  be  elected  and  qualified."  There 
■was  no  vacancy  in  the  office  to  be  filled  at 
the  time  it  is  claimed  the  relator  wa.s  elect- 
ed. In  1891,  and  there  was  no  authority  to 
hold  an  election  at  that  time  for  this 
office.  The  law  had  filled  It  with  an  In- 
cumbent who  took  and  held  It  from  June 
1, 1891,  because  there  was  no  other  legal 
claimant.  The  incumbent  had  entered  up- 
on a  legal  term  of  two  years,  from  June  1, 
IKOl,  and  will  hold  until  his  successor  is 
elected  at  the  general  election  in  August, 
1892,  unless  a  legal  vacancy  shall  sooner 
occur.  There  arc  many  decisions  that 
bear  upon  this  question,  but  they  depend 
largely  upon  the  statu  tea  of  the  several 
states  where  the  decisions  are  rendei-ed. 
As  sustaining  the  principle  herein  ex- 
presse<l  we  cite  Paine.  Elect.  §§  22.5-22H; 
Mechem,  Pub.  Off.  §§  128.  12!».  141.  142,  170; 
State  V.  Howe,  25  OhUt  St.  588.  ofto;  State 
v.  Lusk,  18  Mo.  333;  Brewer  v.  Davis,  49 
Amer.  Dec.  706:  People  v.  Lord,  9  Mich. 
221:  State  v.  Harrison.  (Ind.  Sup.)  16  N. 
E.  Hep.  384.  The  judgment  and  order  of 
the  third  district  court  are  affirmed,  with 
costs. 

Anderson  and  Blackbcb.n,  JJ.,  concur. 


HOSEINS  ▼.  MoGiBL. 
(Supreme  Court  of  Montana.   Hay  16, 1883.) 

Fictitious  Appeal — Disuissjli.. 
On  appeal  from  a  judgmeut  dismissing  the 
action  without  prejudice,  where  it  is  admitted  by 
counsel  that,  after  the  dismissal,  anotbor  suit 
was  commenced  and  is  pending  on  the  same  cause 
of  action,  and  it  appears  that  the  issues  betwcea 
the  parties  cannot  be  determined  on  tlie  appeal, 
the  appeal  will  be  dismissed. 

Appeal  from  district  court,  Yellowstone 
county;  Ouaklks  B.  Middlrton,  Judge 
pro  tern. 

Action  by  Omar  Hoskins  against  Thomas 
McGirl.  The  action  was  dismissed  with- 
out prejudice.  Defendant  appeals.  Ap- 
peal dismissed. 

O.  F.  Goddard,  for  appellant.  E.  P. 
Cad  well,  for  respondent. 

Db  Witt,  .T.  This  action  was  for  the 
foreclosure  of  a  mortgage  given  to  secure 
an  obligation  upon  a  written  Instrument, 
which  the  parties  called  a  promissory 
note.  The  answer  sets  up  several  deiensea. 
The  pleadings  neem  to  indicate  that  "a 
complete  deteimination  of  the  contro- 
versy cannot  be  had  withont  the  presence 
of  the  other  parties. "  Section  26,  Code 
Civil  Proc.  That  this  was  also  in  the 
mind  of  the  court  seems  to  be  indicated  in 
tiie  findings.  But  the  court  did  not  order 
such  other  parties  to  be  brought  in.  Sec- 
tion 26,  Code  Civil  Proc.  After  making 
several  findings  and  conclusions,  the  court 
concludes  that  the  action  should  be  dis- 
missed without  prejudice.  The  defendant 
appeals.  Upon  the  argument  the  counsel 
informed  this  court  that  after  the  dismis- 
sal of  this  case  in  the  district  court  an- 
other suit  was  commenced  upon  the  same 
cause  of  action,  and  Is  now  pending.  The 
effect  of  dismissal  without  prejudice  is  that 
such  a  judgment  of  dismissal  is  not  a  bar 
to  another  action.  Black,  Judgm.  §  721, 
and  cases  cited.  The  issues  in  this  action 
BO  dlamissed,  were  somewhatcomplicated, 
and  the  dismissal  vvithout  prejudicekavea 
them  wholly  undetermined.  This  appeal 
orPsentHConditions  somewhat  anomalous. 
There  Is  In  fact  nothing  to  be  deterniined 
by  a  deuiwion  in  this  court.  If  the  judg- 
ment of  the  district  court  be  affirmed,  it  is 
simply  affirming  the  dlamissal  therein 
without  prejudice,  and  tlie parties  may  go 
on  with  the  otber  action,  which  they  in- 
form us  was  commencHd  on  this  dismissal, 
and  is  now  pending,  and  in  such  action 
the  merits  can  be  determined.  The  action 
having  been  dismissed  without  prejudice, 
this  can  result  in  no  bar  to  adjudicating 
in  the  action  now  pending  the  alleged 
rights  found  by  the  jury  in  the  case  dis- 
missed, if.  on  the  other  hand,  judgment 
should  be  entered  on  the  verdict  of  the 
jury,  which  the  district  court  set  aside, 
this  would  still  leave  other  issues  in  the 
action  wholly  undetermined;  issues  upon 
which  this  court  is  in  no  position,  with 
this  record,  to  make  any  order  what- 
ever. Therefore  In  this  action  it  is  appar- 
ent that  this  appeal  must  be  so  deter- 
mined as  to  leave  the  parties  in  an  atti- 
tude to  present  all  the  issues  involved  in 
the  case  which  is  now  pending.  We  de- 
cline to  entertain  the  appeal.  State  v. 
Napton,  10  Mont.  369,  25  Pac.  Kep.  104o. 
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Let  the  caae  be  remanded  to  the  diatrict 
coart  wltb  tbe  foregoing  ezpresBlon  of  oor 
views. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 


NoRBis  V.  Hbald  et  ah 
{Supreme  Cvwrt  of  Montana.    Hay  28, 1892.) 

MOBTOI.OBB  BT  FbB-EMFTOB— VXI.IDITT. 

1.  A  mortgage  in  good  faith  by  a  pre-emptor 
of  land  prior  to  the  time  of  making  bis  flnal 
proof  is  not  a  grant  or  conveyance  within  the 
prohibitory  olanse  of  Bav.  St.  U.  8.  S  2262,  which 
provides  that  "any  grant,  except  in  the  hands  of 
bona  fide  purchasers,  for  a  valuable  considera- 
tion, shall  be  null  and  void,  except  as  provided 
in  section  2288."  Bass  v.  Bnker,  12  Fao.  Rep. 
033,  6  Mont.  442,  disapproved.  Myers  v.  Croft, 
18  Wall.  291,  and  Qufnby  v.  Conlan,  104  U.  8. 
480,  dUtlngaisbed. 

9.  The  purpofce  for  wbloh  a  sum  of  money  is 
soborrowed  is  material  to  show  bona^ldes  of  the 
mortgagor. 

Appeal  from  district  court,  Madison 
county;  Thomas  J.  Qalbkaith.  Judge. 

Action  by  Alexander  Norrls  against 
James  D.  Heald  and  others,  to  foreclose 
three  mortgages  (ilven  to  secure  payment 
of  promissory  notes.  Judgment  for  de- 
fendants, on  plaintiff's  demurrer  to  an- 
swer.   Plaintiff  appeals.    Reversed. 

Luce  &  Lace,  for  appellant. 

Blake,  C.  J.  This  action  was  com- 
menced to  foreclose  three  mortgages  (vbich 
were  given  to  secure  the  payment  of  cer- 
tain promissory  notes.  The  court  below. 
In  passing  upon  a  demurrer  to  the  answer, 
decided  that  the  case  ot  Bass  v.  Buker,  6 
Mont.  442,12  Pac.  Bep.  922,  was  applicable 
to  the  Issue  of  law  raised  by  the  pleadings, 
and  Judgment  was  entered  for  the  mort- 
gagors. It  appears  from  the  record  that 
Charles  P.  Bradley,  Sr.,  made,  in  the  year 
1877, a  pre-emption  filing  upon  the  tract  of 
land  which  is  described  Id  the  pleadings 
and  mortgages.  Bradley  died  In  tbe  year 
1879,  and  the  answer  alleges  that  "the  final 
proof  in  said  described  premises  was  made 
by  said  Jennette  C.  Kelleher,  as  adminis- 
trator for  the  estate  of  Chas.  P.  Bradle.v, 
deceased,  for  the  heirs  of  said  Clias.  P. 
Bradley,  Sr.,  deceased,  and  not  otherwise, 
and  patent  duly  Issued  to  them  on  the  iiOtb 
day  of  January,  18S5;  and  that  the  said 
defendant  Jennette  C.  Kelleher  made  and 
executed  the  said  mortgage  mentioned  in 
said  first  cause  ot  action  prior  to  the  isau- 
ing  of  the  final  receipt  for  said  pre-emp- 
tion cialm."  These  allegtttlons  of  facts 
must  be  treated  as  admitted  upon  this 
bearing.  The  first  mortgnKe  was  execut- 
ed November  23, 1880,  by  Jennette  C.  Brad- 
ley, the  widow  of  Charles  P.  Bradley,  Sr. ; 
the  second  mortgage  was  executed  Febru- 
ary 21, 1881.  by  Jennette  C.  Bradley  and 
Darwin  J.  Bradley  a  son  of  Charles  P. 
Bradley,  Sr. ;  and  the  third  mortgage  was 
executed  February  2B,  1881,  by  Jennette  C. 
Bradley.  At  some  time,  which  is  not  men- 
tioned in  the  pleadings,  Jennette  C.  Brad- 
ley married  John  C.  Kelleher.  An  exom- 
ination  of  the  transcript  in  Bass  v.  Buker, 
suora,  which  Is  filed  with  the  records  of 
this  court,  and  the  report  of  the  case, 
shows  that  Buker  filed,  Marclt  6, 1874,  his 
v.29p.no.l6— 71 


declaratory  statement  of  a  preemption 
claim  to  certain  lands;  that  beezecnted, 
September  16,  1881,  a  mortgage  thereon 
to  Bass;  that  he  sold.  January  17, 1883, 
bis  Interest  In  the  premises  to  Frnen,  and 
delivered  the  possession  thereof;  and  that 
Fruen  disposed  of   the  same,  August  7, 

1883,  to  Warner,  who  filed  thereon  as  a 
pre-emptor,  and  obtained,  February  18, 

1884,  bis  final  receipt  from  tbe  United 
States.  Bass,  in  September,  1884, brought 
an  action  to  fureclnse  the  mortgage 
against  Warner  and  Buker.  It  will  be 
observed  that  Buker  did  not  perform  any 
act  to  secure  his  title  from  thegovernment 
after  tbe  filing  of  his  claim  in  Marcn,  1874, 
and  that  he  abandoned  the  same  in  the 
year  1883,  and  that  the  rights  ot  Warner 
were  derived  from  tbe  United  States,  anil 
were  not  connected  in  any  manner  with 
Buker.  It  was  adjudged  in  Bass  v.  Buker, 
supra,  that  the  mortgage  could  not  be 
enforced,  by  reason  ot  the  provisions  of 
section  2262  of  the  Revised  Statutes  of  tbe 
United  States.  Two  sentences  of  this  sec- 
tion should  be  examined.  The  pre-emptor 
is  required  to  make  oath,  among  other 
things,  that  "he  bos  not  settled  upon  and 
improved  snch  land  to  sell  tbe  same  on 
speculation,  but  in  good  faith,  to  appro- 
priate it  to  his  own  exclusive  use;  and 
that  be  has  not,  directly  or  Indirectly, 
made  auy  agreement  or  contract,  in  any 
way  or  manner,  with  any  person  whatso- 
ever,  by  which  the  title  whicb  he  might 
acquire  from  the  government  ot  tbe  Unit- 
ed States  should  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  except  him- 
self." It  is  further  provided  that  "any 
grant  or  conveyance  which  be  may  have 
made,  except  In  the  hands  ot  bona  tide 
purchasers  for  a  valuable  consideration, 
shall  be  null  and  void,  except  as  provided 
in  section  twenty -two  hundred  and  eighty- 
eight."  It  is  evident  that  Buker  did  not 
have  any  Interest  in  this  land,  in  the  year 
1884,  which  could  be  incumbered  by  tbe 
mortgage,  and  tbe  couclnsion  of  the  court 
Is  undoubtedly  sound.  The  court  did  not 
discuss  these  propositions;  and  tbe  opin- 
ion is  confined  solely  to  the  effect  of  the 
section,  supra,  upon  tbe  mortgage.  The 
rule  is  asserted  therein,  without  auy  qual- 
ification, that  a  mortgage  made  by  a  set- 
tler upon  land  which  is  subject  to  entry 
nnder  the  pre-emption  laws,  before  the  is- 
suance of  the  final  receipt,  is  a  grant  or 
conveyance  within  theterms  ol  the  section, 
supra,  and  is  therefore  null  and  void.  We 
have  reconsidered  Bass  v.  Buker,  supra, 
and  cannot  yield  our  assent  to  this  princi- 
ple, which  Is  upheld  in  the  opinion.  We 
are  aware  of  the  connict  in  theauthoritles 
upon  the  construction  of  this  section,  and 
will  present  the  difterent  views.  The  su- 
preme court  ot  the  United  States  has  com- 
mented upon  and  explained  tbe  object  of 
this  legislation.  In  Myers  v.  Croft,  13  Wall. 
291,  Mr.  Justice  Davis,  for  the  court,  said : 
"  It  had  been  the  well  defined  policy  of  con- 
gress, in  passing  these  laws,  not  to  allow 
their  benefit  to  inure  to  the  profit  of  land 
speculators,  but  this  wise  policy  was  often 
defeated.  Experience  had  proved  that  de- 
signing persons,  being  unable  to  purchase 
valuable  lands,  on  account  ot  their  with- 
drawal from  sale,  would  procure  middle- 
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men  to  occupy  them  teraporarfly,  with  In- 
different Improvements,  under  an  agree- 
ment to  convey  them  bo  soon  as  they 
were  entered  by  virtue  of  their  pre-emp- 
tion rights.  When  thla  was  done,  and  the 
speculation  accomplished,  the  lands  were 
abandoned.  This  was  felt  to  be  a  serious 
evil,  and  conjtress,  in  the  law  under  con- 
sideration, undertook  to  remedy  it  by  re- 
quitingof  the  applicant  tor  a  pre-«»mptlon. 
before  he  was  allowed  to  enter  the  land 
on  which  he  had  settled,  to  swear  that  he 
had  not  contracted  It  away,  nor  settled 
upon  it  to  sell  it  on  speculation,  but,  In 
good  faith,  to  appropriate  it  to  his  own 
use.  •  •  •  The  object  of  congress  was 
attained  when  the  pre-emptor  went,  with 
clean  hands,  to  th»  land  office,  and 
proved  up  his  right,  and  paid  the  govern- 
ment for  bis  land."  In  Quinby  v.  Conlan, 
1()4  U.  S.  420,  Mr.  Justice  S'ikld  refers  to 
Myers  v.  Croft,  supra, and  says:  "The  act 
of  congress  forbids  the  sale  of  pre-emptive 
rights  to  the  public  lands  acquired  by  set- 
tlement and  Improvement.  The  general 
pre-emption  law  declares  that  all  trans- 
fers and  assignments  of  rights  thus  ob- 
tained prior  to  the  Issuing  of  the  patent 
shall  be  null  and  void.  This  court  held, 
looking  at  the  purpose  of  the  prohlbltlun, 
that  it  did  n<it  forbid  the  sale  of  the  land 
after  the  entry  was  effected, — that  Is,  after 
the  right  to  a  patent  had  become  vested, 
— but  did  apply  to  all  prior  transfers.  The 
policy  of  preventing  speculation  through 
the  Instrumentality  of  temporary  settlers 
would  otherwise  be  defeated.  " 

It  is  not  alleged  in  the  answer  that  the 
mortgages  were  executed  for  the  purpose 
of  aiding  speculators,  or  to  cause  the  title 
which  might  be  acquired  from  the  United 
States  to  be  assigned  or  transferred,  or 
inure  to  the  benefit  of  any  person  except 
the  mortgagois.  The  language  of  the 
opinions  in  Myers  v.  Croft,  supra,  and 
Quinby  v.  Conlan,  eupra,  does  not  con- 
template a  mortgage,  or  an  Instrument  of 
like  character.  This  question  was  not  In- 
vestigated in  these  cases,  and  has  not  been 
directly  determined  by  the  supreme  court 
of  the  United  States.  The  decisions  of 
the  department  of  the  interior  and  the 
general  land  ofBce,  relating  to  this  mat- 
ter, have  been  uniform  during  the  past  10 
years.  Mr.  Teller,  the  secretary  of  the  in- 
terior, rendered,  April  24,  1882,  in  Larson 
v.  Weisbecker,  1  Dec.  Dep.  Int.  422,  a  deci- 
sion, and  construed  the  section  supra.  It 
Is  therein  said :  "  I  am  aware  that  the  for- 
mer rulings  of  your  office  and  of  this  de- 
partment, following  the  precedent  of  an 
early  decision,  have  held  that  an  out- 
standing mortgage  given  by  a  pre-emptor 
upon  the  lands  embraced  in  Ills  filing  do- 
feats  his  right  of  entry,  upon  the  ground 
that  such  mortgage  is  a  contract  or 
agreement  by  which  title  to  the  lands 
might  inure  to  some  other  person  than 
himself.  A  careful  consideration  of  this 
section  leads  me  to  a  different  conclusion, 
and  to  the  opinion  that,  unless  it  shall 
appear  under  the  rules  of  law  applicable 
to  the  construction  of  contracts,  or  other- 
wise, that  the  title  shall  inure  to  another 
person, itdoes  notdebartherlghtof  entry ; 
and  that  the  mere  possibility  that  the 
title  may  so  result,  as  in  the  case  of  an  or- 


dinary mortgage,  is  not  sufficient  to  for- 
feit the  claim.  •  •  •  The  statute  ander 
consideration  requires  from  a  pre-emptor. 
In  my  opinion.  In  order  to  the  defeat  of  bis 
right  of  entry,  a  contract  by  force  of 
which  title  to  the  land  must  vest  in  some 
other  person  than  liimself;  and  it  most 
appear  that  such  was  bis  intention  at  the 
time  of  making  it.  If,  on  the  contrary, 
the  mortgage  was  a  mere  security  for 
money  loaned,  and  the  contract  does  not 
necessarily  divert  the  title  from  him,  it 
was  not  a  contract  or  agreement  witbio 
the  meaning  of  section  2262."  This  ruling 
was  followed,  October  11, 18S7.  In  Appeal 
of  Ray,  6  Dec.  Dep.  Int.  340,  wherein  it  Is 
said :  "  There  Is  no  law  or  ruling  of  this 
department  now  iu  force  that  prohibits  a 
pre-emptor  who  has  complied  with  the  re- 
quirements of  the  pre-emption  law,  in 
good  faith,  from  mortgaging  his  claim  to 
procure  money  to  prove  up  and  pay  for 
his  land. "  To  the  same  effect  is  Haling  v. 
Eddy,  9  Dec.  Dep.  Int.  337,  which  was  de- 
cided September  7,  1889.  The  reasons  for 
this  ruling  of  the  department  concerning 
the  public  lands  are  that  the  pre-emptor 
made  a  conditional  alienation,  when  lie 
might  have  executed  an  absolute  con rey- 
ance,  if  his  purpose  had  been  different; 
and  that  by  the  payment  of  the  loan  the 
title  could  not  inure  to  the  benefit  of  the 
mortgagee.  In  the  case  at  bar  the  patent 
bad  been  issued  to  the  mortgagors,  as  the 
heirs  of  Charles  P.  Bradley,  Sr.,  and  the 
title  to  the  land  cannot,  within  the  mean- 
ing of  the  section  supra.  Inure  to  the  bene- 
fit of  any  other  persons.  We  have  con- 
fined our  Inquiries  to  the  interpretation  of 
the  section  supra,  and  will  add  that  this 
principle  has  been  applied  to  similar 
clauses  In  the  statute  relating  to  home- 
stead entries.  It  is  of  vital  consequence 
that  the  courts  of  the  state  should  he  in 
accord  with  the  general  government  in 
the  enforcement  of  the  laws  which  regu- 
late the  rights  of  settlers  upon  the  public 
domain,  and  the  mode  of  procuring  the 
title  thereto.  In  many  instances  the  pre. 
emptor  would  be  unable  to  borrow  money 
If  he  could  not  give  a  valid  mortgage 
upon  his  land  as  security  for  Its  payment. 
While  the  decisions  of  the  department 
of  the  interior  are  not  binding  upon  this 
court,  they  are  to  be  treated  with  great 
respect,  and  the  logic  of  Mr.  Teller,  in 
Larson  v.  Weisbecker,  supra,  is  forcible 
and  convincing.  The  other  authorities 
should  be  reviewed.  The  case  of  Bull  v. 
Shaw,  48  Cal.  4,55,  supports  the  judgment 
of  the  court  In  Hass  v.  Buker,  supra,  and 
the  facts  are  substantially  the  same. 
Shaw  was  residing  upon  public  land,  and 
executed,  in  1867,  a  mortgage  thereon  to 
Williams.  In  1868,  Shaw  sold  the  same 
to  Delaney,  who  filed,  in  1869,  his  declar- 
atory statement  as  a  pre-emptioner,  and 
In  October,  1870,  this  action  was  com- 
menced to  foreclose  the  mortgage.  Dela- 
ne.v  died  in  November,  1870,  and  the  ad- 
ministrator of  his  estate,  for  the  heirs, 
"proved  up,  entered,  and  paid  for  the 
land."  It  Is  stated  In  the  report  that  "the 
Delaneys  were  made  defendants,  as  par- 
chasers  from  Shaw,  after  the  execution  of 
the  mortgage.  The  attorneys  tor  the  ap- 
pellant claimed  that  Delaney  bought  aub- 
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ject  to  the  mortgag:e,  and  that  b<>  and 
bis  heirs  were  estopped  from  denylne 
Shaw's  title,  and  the  validity  of  the  mori- 
Kage. "  It  was  held  that  the  mortKage 
could  not  he  enforced  against  the  land, 
upon  th«  sole  (irround  that  Delaney  did 
nut  deraign  bis  title  from  the  United 
States,  throngh  Shaw.  It  is  obvinusthat 
this  ease  does  not  throw  any  light  upon 
the  argument  in  Bass  v.Buker, supra,  and 
cannot  be  cited  to  aid  its  deductions. 
The  earliest  case  we  haye  found  thatbears 
upon  this  proposition  is  Whitney  t.  Buc1<- 
man,  13  Cal.  536,  which  was  decided  in  the 
year  1859.  It  was  contended  by  the  appel- 
lant that  "  the  mortgage  of  a  pre-emption 
claim  is  null  and  void."  Mr.  Justice 
Baldwi.v,  for  thecourt.said :  "The  mort- 
gage does  not  pretend  to  transfer  to  the 
mortgagee  the  right  to  a  pre-emption; 
this  is  not  assignable,  bat  the  possession 
of  public  land,  whether  taken  for  the  pur- 
pose of  getting  a  pre-emption  right,  or 
any  other  purpose,  may  be  mortgaged, 
or  the  land  itself,  and  if  the  mortgagee 
gets  no  title  through  the  mortgage,  this 
is  not  an  objection  to  be  raised  by  the 
man  who  makes  it."  This  case  was  ap- 
proved in  Kirkaldie  v.  Larrabee,  31  Cal. 
457,  and  the  court  said  :  "The  mortgagor 
of  the  fee  is  estopped  from  denying  the  ex- 
istence of  the  lien  which  he  has  attempted 
to  create,  and  from  defeating,  by  his  own 
act,  the  enforcement  of  the  lien  against 
the  property  thus  mortgaged. "  See  cases 
therein  cited,  and  Cochran  v.  O'Keefe,  34 
Cal.  554.  In  McCue  v.  Smith,  9  Minn.  252, 
(Gil.  237,)  decided  In  1864,  Smith  entered 
into  a  contract  by  which  she  borrowed  a 
sum  of  nioaoy  to  enable  her  to  purchase 
from  the  United  States  a  parcel  of  public 
land  which  she  hud  pre-empted,  and 
made  a  mortgage  to  secure  the  payment 
thereof.  Mr.  Justice  McMillan,  in  the 
opinion,  said:  "The  contract,  baring 
been  made  prior  to  the  purchase  of  the 
land  by  Ann  Smith,  is  clearly  within  the 
prohibition  of  the  thirteenth  section  of 
the  act  of  congress  of  September  4,  1841, 
under  which  she  pre-empted  the  lands  men- 
tioned In  the  complaint.  •  »  •  The  ti- 
tle in  this  instance,  which  Ann  Smith  ac- 
quired, would,  if  the  contract  be  valid.  In- 
ure to  the  benefit  of  the  plaintiff,  to  the 
extent  of  his  charge  orllen  upon  the  prem- 
ises. The  contract  Is,  therefore.  Illegal  aud 
void,  and  the  note  and  mortgage,  being 
the  fruit  of  the  contract,  must  fall  with 
It."  In  Woodbury  v.  Dorman,  15  Minn. 
338,  (Gil.  272,)  decided  In  January,  1870.  It 
was  held,  by  a  majority  of  the  court,  that 
the  case  was  governed  by  McCue  v.  Smith, 
supra;  and  that  a  mortgage  executed  by 
a  pre  emptor,  after  making  the  proofs 
required  by  law,  in  pursuance  of  an 
agreement  which  bad  been  made  prior 
thereto,  was  void.  Mr.  Justice  Berry  dis- 
sented, and  was  of  the  opinion  that  the 
mortgage  was  valid,  "infringing  neither 
the  letter  nor  the  spirit  nf  the  pre-emption 
law."  At  this  term  a  change  occurred  in 
tlie  members  of  the  court,  and  an  applica- 
tion for  a  reargument  of  the  case  was 
made,  and  denied.  15  Minn.  341,  (Gil.  274.) 
Mr.  Justice  Bioury,  for  the  court,  said: 
"To  prevent  any  misapprehension  of  the 
effect  of  the  denial,  the  chief  justice  and 


myself  deem  It  proper  to  say,  however, 
that,  with  the  highest  respect  for  the  able 
and  learned  chief  justice  who  pronounced 
the  prevailing  opinion  In  this  case,  as 
well  as  for  our  Brother  McMillan,  wbo 
connrred  with  him,  we  believe  the  decision 
to  be  erroneous,  in  respect  to  the  validity 
of  the  mortgage. "  In  J  uly  of  the  same 
year  the  court,  in  Jones  v.  Tainter,  15 
Minn.  512.  (Oil.  423.)  overruled  McCue  v. 
Smith,  supra,  and  Woodbury  v.  Dorman, 
supra,  upon  this  point.  Mr.  Justice  McMil- 
lan dissented.  The  reasons  which  con- 
trolled this  conclusion  are  embodied  In  the 
following  paragraph  of  the  opinion,  by 
Mr.  Justice  Berkv:  "In  the  opinion  of 
the  majority  of  this  court,  a  simple  agree- 
ment, by  a  person  proposing  to  apply  for 
and  enter  land  under  the  act  of  September 
4. 1841,  to  execute  a  mortgage  to  secure 
the  payment  of  money  furnished  him  with 
which  to  pay  for  such  land.  Is  not  such  an 
agreement  as  is  referred  to  in  the  provi- 
sion just  quoted  from  the  pre-emption  act. 
It  Is  not  an  agreement  by  which  the  title 
to  be  acquired— that  Is  to  say,  the  fee — 
should  inure,  in  whole,  or  Id  part,  to  the 
benefit  of  any  person  other  than  the  pre- 
emptor;  on  the  contrary, thepresamption 
is  that  a  mortgagor  intends  to  pay  the 
mortgage  debt,  and  discharge  his  land 
from  the  Incumbrance  of  the  mortgage, 
so  that  his  title  shall  not  inure  to  the  ben- 
efit of  the  mortgagee.  The  result  may 
be  that  the  mortgagee,  through  the  mort- 
gagor's default,  will  acquire  the  title,  and 
the  same  result  might  have  followed  if 
the  pre-eraptor  bad  gl\en  bis  note  only 
for  the  warrant,  or  purchase  money,  or 
for  any  other  indebtedneas.  and  such  note 
having  been  put  Into  judgment  the  holder 
of  It  had  acquired  title  to  the  land  pre- 
empted through  sale  upon  execution. 
But  the  result  Is  not  Important.  The 
question  is.  was  there  any  contract  or 
agreement  by  which  the  pre-emptor  Uxed 
this  result?  Did  the  pre-emptor  contract 
or  agree  that  the  title  to  be  acquired— that 
is  to  say.  the  fee — should  inure  to  the  ben- 
efit of  another?  In  other  words,  did  the 
pre  emptor  contract,  or  agree  to  do  any- 
thing, which,  when  done,  would  pass  the 
title,  in  whole  or  in  part,  to  another,  so 
that  the  pre-emption  would,  as  to  such 
whole  or  part,  be  a  mere  conduit  of  the 
title?"  See,  also.  Fuller  v.  Hunt, 48  Iowa, 
166;  Lnrison  v.  Wilbur,  (N.  O.)  47  N.  W. 
Rep. 381.  The  supreme conrt  orKansas,ia 
the  year  1875,  in  Brewster  v.  Madden,  15 
Kan.  249,  maintained  the  opposite  view 
of  the  question,  and  relied,  as  authority, 
upon  McCue  v.  Smith,  supra,  and  Warren 
V.  Van  Brunt,  19  Wall.  646.  Mr.  Justice 
Brewer,  for  the  court,  said:  "We  are 
inclined  •  *  •  to  hold  that  congress 
intended,  by  this  section,  that  when  the 
title  passed  bj'  the  entry  to  the  pre-emp- 
tor it  should  pass  perfect  and  unincum- 
bered. This  act  was  passed  in  1841.  Mort- 
gages, always  In  form  conveyances,  were 
then  regarded  by  the  profession  generally 
more  as  conveyances,  and  subject  to  the 
laws  and  conditions  of  conveyances, 
than  at  present,  perhaps  anywhere,  and 
certainly  In  Kansas;  and  In  the  light  of 
the  general  understanding,  then,  mustthis 
section    be    considered.      It  seems   more 
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reasonable  that  by  theae  terma,  'grant 
and  conveyance,' was  Intended  all  (orms 
of  conveyance,  wbetber  absolute,  as  a 
warranty  deed,  or  upon  condition,  aa  a 
truat  deed  or  mortgaKe. "  Tbe  casea.  bd- 
pra,  wblch  were  reported  before  Breweter 
V.  Madden,  supra,  are  not  noticed  in  tbe 
onlnlon.  and  tbe  doctrines  therein  an- 
nounced are  not  discussed.  This  court,  in 
the  year  1883,  in  Mellison  v.  Allen.  30  Kan. 
882,  2  Pac.  Bep.  97,  approved  Brewster  t. 
Madden,  supra,  and  MuCue  t.  Smith,  su- 
pra. AVe  have  already  explain*^  tbe  prin- 
ciples which  were  laid  down  in  MuCue  v. 
Smith,  supra,  and  will  comment  opon 
Warren  v.  Van  Brnnt,  supra.  Chief  Jas- 
tice  Waitb,  in  the  opinion,  said:  "The 
pre«mptlon  laws  provided,  at  tbe  time 
of  this  entry  and  purchase,  that  before 
any  person  should  be  allowed  to  enter 
lands  upon  a  claim  for  pre-eraptiun  be 
mast  malce  oath  that  he  had  not,  directly 
or  indirectly,  made  any  agreement  orcon- 
tract,  in  any  way  or  manner,  with  any 
person,  by  whicb  the  title  he  might  ac- 
qoiro  by  his  purchase  should  ioore  in 
whole  or  in  pai-t  to  the  benefit  of  any 
person  except  himself.  Forfeiture  of  title 
to  tbe  laud  purchased,  and  of  the  money 
paid  for  it,  was  made  the  penalty  of  false 
swearing  in  this  particular.  An  entry 
could  not  have  been  made,  therefore,  by 
Van  Brant,  in  trust  for  Warren ;  and  It  it 
cuuld  nnt  have  been  made,  a  court  of 
equity  will  not  decree  that  it  was.  All 
contracts  In  violation  of  this  important 
provision  of  the  act  are  void,  and  are 
never  enforced.  It  has  been  so  decided 
many  times  by  tbe  supreme  court  of  Min- 
nesota. We  are  satlsQed  with  these  de- 
cisions." This  opinion  was  delivered  at 
the  October  term,  1873,  and  tbe  decree  of 
tiie  supreme  cuurt  of  Minnesota  was  af- 
firmed. The  following  decisions  are  re- 
ferred to :  8t.  Peter  Co.  ▼.  Bunker,  6  Minn. 
199,(011.  168;)  Evans  v.  Folsom.  Id.  422, 
(Oil.  iM2;)  Brnggerman  v.  Uoerr,  7  Minn. 
343,  (Oil.  264;)  McCue  v.  Smith,  supra. 
The  foregoing  sentence,  in  Warren  v.  Van 
Brunt,  supra,  that  the  court  is  "satisfied 
with  these  decisions,"  appears  to  be  am- 
biguous. It  was  understood,  in  Bass  v. 
Bubrr,  supra,  and  Brewster  v.  Madden, 
anpra,  to  be  an  approval  by  that  court 
of  the  law  declaring  the  invalidity  of  a 
mortgage  ot  tbe  public  land  wblch  has 
been  executed  by  a  pre-emptor  before  tbe 
final  proofs  h:\ve  been  made.  The  true 
meaning  of  these  words  must  be  ascer- 
tained by  an  examination  of  the  facts 
whicb  were  before  tbe  court  when  tbey 
were  uttered  and  applied.  Tbe  subject  of 
a  mortgage  was  not  Involved  or  Inquired 
into  in  Warren  v.  Van  Brunt,  supra,  or 
any  of  tbe  cases,  supra,  which  are  men- 
tioned therein,  excepting  McCue  v.  Smith, 
supra.  Tbe  court  beld  that  contracts 
which  bad  been  made  by  a  pre-emptor,  be- 
fore making  final  proofs,  to  sell  an  Inter- 
est in  tbe  land,  were  contrary  to  the  stat- 
utes ot  tbe  United  States,  and  void.  Tbe 
case  of  Warren  v.  Van  Brunt,  snpra,  was 
a  contest  between  two  pre-emption 
claimants,  and  Warren  sought  to  charge 
the  representatives  of  "Van  Brunt  as  his 
trustees,  and  compel  them  to  convey  to 
bim  tbe  title  they  had  acquired  by  a  pat- 


rat  from  the  United  States.  It  waa  ad- 
judged, In  effect,  that,  under  tbe  decisions 
ot  tbe  supreme  court  ot  Minnesota,  tbe 
agreement  mferred  to  in  the  pleadings 
was  void,  and  could  not  be  executed ;  and 
that  Van  Brnnt  could  not  act  as  a  trus- 
tee for  Warren  in  the  entry  of  certain 
lands.  There  was  no  issue  in  Warren  v. 
Van  Brunt,  supra,  which  would  call  tbe 
attention  of  the  court  to  the  application 
ot  the  statute  to  a  mortgage.  It  was 
known  that  McCue  v.  Smith  bad  been 
overruled  to  tbe  extent  which  has  been 
indicated,  and  tbe  supreme  court  would 
notignore.Tones  v.  Tainter, supra,  and  the 
decisions  of  the  supreme  court  ot  Califor- 
nia, supra.  If  this  tribunal  wished  to 
construe  the  section,  supra,  and  decide 
whether  a  mortgage  was  embraced  with- 
in its  terms,  the  investigation  would  have 
been  thorough,  and  these  cases  would 
have  been  analyzed  and  weighed.  There 
is  nothing  to  show  that  this  was  tbe  in- 
tention. 

From  this  review  we  are  of  the  opinion 
that  the  weight  of  authority  sustains  the 
position  tbat  an  ordinary  mortgage  by  a 
pre-emptor  of  land,  prior  to  the  time  of 
making  his  final  proofs,  is  not  a  grant  or 
conveyance,  witbin  tbe  prohibitory  clause 
of  said  section  22(12.  The  purpose  for 
which  a  sum  of  money  may  be  borrowed 
becomes  material  to  show  tbat  the  mort- 
gagor Is  acting  In  good  faith,  and  not  in 
collusion  with  the  mortgagee  to  convey 
the  title,  and  evade  tbe  provisions  of  the 
the  law.  The  loan  ot  money  to  enable 
tbe  settler  to  buy  seed  for  planting,  or  tbe 
necessaries  of  life,  is  as  legitimate  as  the 
purchase  of  land  from  tbe  government. 
Tbe  judge  of  the  court  below  asserts.  In 
his  opinion,  that  he  was  compelled  to 
overrule  tbe  demurrer  to  the  answer  by 
the  views  whicb  were  expressed  in  Bass  v. 
Buker,  supra,  and  hold  contrary  to  his 
convictions  ot  the  law.  We  have  deemed 
it  proper  to  arrive,  if  possible,  at  a  true 
solution  of  this  legal  problem,  and  have 
concluded  that  the  doctrine  of  Bass  v. 
Buker,  supra,  ought  not  to  be  followed  in 
this  controversy.  It  Is  ordered  that  the 
Judgment  be  reversed,  and  tbat  tbe  cause 
be  remanded,  with  directions  to  proceed 
in  conformity  with  this  opinion. 

Harwood  ana  De  Witt,  JJ.,  concur. 


Arnold  t.  Sinclair. 
(Supreme  Court  of  Montana.    May  IS,  1893.)  ' 

TSARSCKIFT  ON  APPEAL— CoMTBNTS—PaBTXBKSBIP 
—  EVIDBKOB  or  EXIBTBNCB  —  FiaCIMO  OF  JCKT 

IN  Equitt  Cases. 
1.  Code  Civil  Froc.  {  998,  provides  that  "the 
party  iDtending  to  move  for  a  new  trial  most 
♦  •  *  flle  with  the  clerk  and  serve  upon  the 
adverse  party  a  notice  of  his  intention,  designat- 
ing the  grounds  on  whicb  the  motion  will  be 
made,  and  whether  upon  affidavits,  the  minutes 
of  the  court,  a  bill  of  exceptions,  or  a  statement 
of  the  case. "  Held  that,  where  a  motion  is  made 
on  affidavits  alone,  no  statement  of  the  case  or  bill 
of  exceptions  is  necessary ;  and  where  the  tran- 
script on  appeal  contains  the  notice  of  intention 
to  move,  based  on  affidavits,  it  is  immaterial  that 
such  notice  is  not  incorporated  In  the  statement 
of  tbe  case,  the  judgment  roll,  or  included  in  a 
bill  of  exceptions. 

ij.  la  a  suit  to  wind  up  an  alleged  firm,  tbe 
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only  evidence  of  a  partnershtp  waa  plaintiffs 
testimony  that  he  and  defendant  at  a  certain  time 
agreed  to  afterwarUn  enter  into  a  copartnersbip, 
which  defendant  denied.  FlaintifT  testified  that 
after  the  first  conversation  there  was  no  mention 
of  a  partnership;  the  goods  were  purchased  and 
the  business  carried  on  with  defendant's  money, 
and  in  his  name;  plaintiff  kept  the  hooks  in  defend- 
ant's name,  and  defendant  kept  the  bank  ac- 
count; suits  were  bronght  by  plaintiff  in  defend- 
ant's name,  plaintiff  stating,  when  asked  "who 
composed  the  firm, "  that  detendaot  did ;  plain- 
tiff made  an  affidavit  for  an  attachment  as  agent 
for  defendant,  and  signed  the  bond  as  surety; 
when  he  and  defendant  had  a  "row, "  defendant 
offered  plaintiff  tlOO  per  month  for  the  time  he 
had  worked,  which  plaintiff  refused;  when  de- 
fendant refused  plaintiff's  offer  to  arbitrate  their 
differences,  plaintiff  left;  in  a  few  days  thereof  ter 
deiendant  gave  plaintiff  a  check,  with  "forwa^s 
in  full  to  date"*  written  on  the  margin,  which 
plaintiff  took  without  objections  and  had  cashed. 
Held,  that  the  evidence  did  not  lustify  a  verdlnt 
that  a  copartnership  existed. 

8.  Code  Civil  Froc.  $  S50,  which  reqvires  all 
issues  of  fact  to  be  tried  by  a  Jury,  does  not 
change  the  established  principles  governing  courts 
of  equity  in  dealing  with  the  finding  of  a  Jury  on 
the  issue  presented;  and  such  a  finding  may  be 
disregarded  in  making  a  decree  relating  to  equita- 
ble rights. 

Appeal  from  district  coart,  Cascade 
county  ;  Charles  H.  Be.nton,  Jodsce. 

Action  for  au  accuanting,  etc.,  by  Peter 
Arnold  against  John  Sinclair.  Plulntlfl 
bad  a  decree,  and  defendant  appeals.  Be- 
versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Harwood,  J. : 

The  purpose  of  this  action  Is  to  enforce 
the  alleged  rights  of  plaintiff  as  n  copart- 
ner with  defendant  in  a  wholesale  and  rfr- 
tail  liquor  business,  and  property  belong- 
ing thereto,  which  was  established  at  the 
city  of  Great  Falls,  Mont., In  August,  1N87, 
and  carried  on  from  that  date  until  Feb- 
ruary, 1K91.  Plaiotlft  alleges  in  his  com- 
plaint that  about  May,  1887,  at  Port  Ar- 
thur, Can.,  an  agreement  was  entered  In- 
to between  himself  and  defendant,  where- 
by they  "mutually  contract«d,  agreed, 
and  promised  to  and  with  one  another 
that  they  would  thereafter  enter  Into  a 
copartnership  between  themselves,  for 
the  purpose  of  carrying  on,  managing, 
and  conducting  the  business  of  dealing  In, 
buying,  and  selling  wines,  liquors,  and  ci- 
gars, at  the  city  of  Great  Falls,  Mont. 
And  that  It  was  agreed  by  and  between 
plaintiff  and  defendhnt  that  the  profits  ac- 
cruing in  and  from  said  business  and  co- 
partnership should  be  divided  equally  be- 
tween plaintiff  and  defendant,  share  and 
share  alike;"  that  pursuant  tosald  agree- 
ment the  plaintiff  and  defendant.  In  the 
mouth  ol  August,  1S87,  did  enter  into  and 
form  a  copartnership  between  themselves, 
to  carry  on  said  business  In  the  place  last 
named,  in  accordance  with  the  agreement 
aforesaid,  and  entered  upon  the  conduct 
of  said  business  under  the  firm  name  of 
John  Sinclair,  and  from  said  time  continu- 
ally until  February,  1891,  remained  and 
were  copartners  In  the  conduct  of  said 
business;  that  plaintiff  duly  performed 
all  the  conditions  of  said  contract  on  his 
part;  that  defendant  at  divers  times  dur- 
ing the  continuance  of  said  business  in- 
vested capital  therein,  amounting  to  the 
lum  of  fl, 497.30,  and  devoted  some  por- 


tion of  bis  time  and  services  to  the  man- 
agement of  said  business;  that  plalntlB 
devoted  bis  entire  time  and  services  to  the 
management  and  conductof said  busineM; 
that  said  business  was  successful;  that 
the  assets  of  said  firm,  consisting  of  stock 
lo  trade,  flstures,  furniture,  notes,  bills, ac- 
counts, moneys,  and  other  property,  ag- 
gregate In  value  $21,111,11;  that  debts  are 
owing  In  relation  thereto  amounting  to 
f4,320.15;  that  the  net  profits  earned  by 
the  said  buslneus  during  the  period  of  its 
continuance  is  $16,790.96,  or  mure;  that 
plaintiff  has  withdrawn  and  applied  to  hie 
own  use,  out  of  the  net  profits  of  said  boc- 
iness,  93,877.13;  that  defendant  has  with- 
drawn from  said  business  $1,497.30,  belDf; 
the  whole  amount  of  capital  Invested 
therein,  and  also  tbe  farther  sum  of  f2.> 
785.86,  and  converted  the  same  to  bis  per- 
sonal 080  and  benefit.  Plaintiff  further 
alleges  that  in  the  month  of  February, 
1891,  he  withdrew  from  said  firm,  and 
gave  notice  thereof  to  defendant,  and  said 
copartnership  was  dissolved ;  that  there- 
upon plaintiff  demanded  of  defendant  that 
an  accounting  and  settlement  of  said  co- 
partnership affairs  and  business  be  bad, 
and  plaintiff  offered  to  account  and  settle 
the  same  with  defendant;  that  defendant 
then  and  there  refused  and  neglected  to 
account  and  settle  the  same  with  defend- 
ant, or  to  enter  upon  an  accounting  or 
settlement  in  the  premise's,  and  refused  to 
pay  over  to  plaintiff  any  portion  of  tbe 
assets  or  profits  of  said  copartnership  busi- 
nesa,  and  still  refnses  and  neglects  so  to 
do;  "that  defendant  remains  in  said  busi- 
ness, and  is  in  the  sole  possession  of  all 
the  assets  thereof,  and  Is  collecting,  and 
threatens  to  continue  the  collection  of,  the 
debts  due  said  firm,  and  the  proceeds 
thereof,  and  to  apply  tbe  same  to  his  own 
use,  and  to  utterly  deprive  plaintiff  of  any 
portion  thereof;"  and  that  "by  reason  of 
the  fact  that  the  copartnership  business 
was  carried  on  under  the  firm  name  of 
defendant,  John  Sinclair,  and  defendant 
had  possession  of  all  the  effects  of  said 
firm,  it  Is  and  will  be  difficult  and  Impossi- 
ble for  plaintiff  to  collect  any  of  tbe  debts 
due  said  copartnership."  Upon  tbe  alle- 
gations of  this  complaint,  plaintiff  aska 
the  usual  relief  of  dissolution  of  said  co- 
partnership firm,  as  of  February  1,1891; 
that  a  receiver  be  appointed  to  take 
charge  of  all  of  the  assets  of  said  firm; 
that  an  accounting  between  himself  and 
defendant,  touching  said  business,  be  had 
under  the  direction  of  tbe  court,  and  the 
usual  practice  in  such  cases;  that  said 
business  be  wound  up.  Its  debts  paid,  and 
assets  distributed  according  to  the  re- 
spective interests  of  the  members  of  said 
firm. 

Defendant  by  answer  denies  that  he  ev- 
er, at  any  time  or  place,  entered  into  said 
contract,  or  any  contract,  to  form  a  cu- 
partnorship  with  plaintiff,  and  denies  that 
he  did  at  any  time  form  uuch  alleged,  or 
any,  copartnership  with  plaintiff,  or  com- 
menced or  carried  on  said  business  with 
plaintiff,  as  a  copartner,  and  denies  that 
plaintiff  has  or  ever  had  any  inter«Bt 
therein,  as  copartner  or  otherwise.  The 
answer  specifically  denies  each  and  all  ot 
the  allegations  of  the  complaint,  and  fur- 
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ther  alleges  by  way  of  new  and  afBrma- 
Tive  matter  of  defense:  "That  the  only 
agreement  defendant  ever  had  with  plain- 
tiff at  Port  Arthur,  Canada,  was  that  at 
the  time  mentioned  In  the  complaint  de- 
fendant there  met  plaintiff,  who  was  in 
an  impecnnious  condition,  deBlring  to  ob- 
tain employment;  that  at  said  time  de- 
fendant had  determined  upon  coming;  to 
the  city  of  Great  Falls  aforesaid,  and  there 
starting  for  himself  a  liqnor  business, 
both  wholesale  and  retail,  and  that  at 
plaintiff's  request  defendant  engaged 
plaintiff  to  act  tor  defendant  at  said  place 
as  his  ciprk  and  bartender.  That  in  Au- 
gust, 1887,  defendant  did  open  his  said 
business  at  the  place  aforesaid,  and  the 
plaintiff  entered  into  his  employ  under 
and  according  to  said  agreement,  and 
eontinued  tu  act  as  clerk  upon  a  salary 
nntll  about  the  let  day  of  P'ebruary,  1891, 
when  defendant  discharged  plainti^  from 
bis  employ;  had  a  settlement  with  plain- 
tiff in  full  for  wages  up  to  that  date,  and 
took  a  receipt  In  full  for  the  same.  That 
at  no  time  during  all  of  said  period  did  the 
plaintiff  ever  intimate,  assert,  or  under- 
stand that  he  had  any  interest  whatever 
in  the  said  business  of  defendant,  nor  did 
the  defendant  ever  agree  to  give  him  any 
interest  therein  as  salary  or  otherwise. 
That  the  plaintiff  and  defendant  agreed 
together  upon  the  sum  of  one  hundred 
dollars  (?100)  per  month  as  the  salary  to 
be  allowed  the  plaintiff  for  all  bis  services 
rendered  to  defendant  as  aforesaid,  and 
on  or  about  February  6. 1891,  the  defend- 
ant paid  to  the  said  plaintiff  all  that  was 
due  him  under  said  agreement;  upon 
which  basis  a  clear  and  full  settlement  of 
all  busine'iB  transactions  between  the 
plaintiff  and  defendant  was  on  said  date 
bad,  and  the  said  defendant  alleges  that 
be  does  not,nordid  he,  owe  the  said  plain- 
tiff any  sum  whatever  at  the  time  of  the 
commencement  of  this  action." 

Plaintiff's  replication  sets  forth  a  denial 
of  ail  said  new  matter  of  defense,  and,  the 
issues  having  been  settled.a  trial  was  had. 
At  the  trial,  by  stipulation  of  counsel  and 
the  concurrence  of  the  conrt,  the  question 
whether  or  not  a  copartnership  was  formed 
and  existed  between  plaintiff  and  defend- 
ant, as  alleged  in  the  complaint,  was  sub- 
mitted to  a  jury,  who  returned  a  verdict 
finding  in  the  afflrmativo,  that  such  a  co- 
partnership relation  existed.  The  verdict 
was  approved,  and  adopted  by  the  court 
as  its  finding,  and  the  court  proceeded  to 
make  the  further  findings:  "That  plain- 
tiff and  defendant  agreed  and  contracted 
together,  in  May,  1887.  at  Port  Arthur, 
Canada,  that  they  would  thereafter  enter 
into  and  form  a  copartnership  between 
themselves  in  the  business  of  dealing  in, 
buying,  and  selling  wines,  liquors,  and 
cigars,  at  Great  Falls,  Cascade  county, 
Montana  ;  and  tbatthe  profitsto  be  made 
in  such  business  were  to  be  shared  equally 
between  them,  and  the  losses  were  to  be 
borne  in  like  manner ;"  that  pursuant  to 
said  contract  plaintiff  and  defendant  com- 
menced said  business  on  the  2Uth  day  of 
Aiignst,  1887,  at  said  city,  and  continued 
the  same  as  copartners  under  the  firm 
name  of  John  Sinclair  until  February  1, 
1801;  that  on  the  last  date  plaintiff  wieV 


drew  from  said  copartnerstaip,  and  gave 
notice  to  the  defendant  of  such  withdraw- 
al; and  that  the  moneys,  goods,  and  other 
assets  of  said  firm  were  all  in  the  actual 
possession  of  defendant;  that  upon  the 
withdrawal  of  plaintiff  from  said  firm  he 
demanded  an  accounting  and  settlement 
of  the  affairs  and  business  thereof,  and  the 
defendant  refused  to  allow  the  same,  and 
refused  to  pay  over  to  plaintitf  his  portion 
of  the  assets  of  said  firm,  claiming  the 
same  as  his  own.  and  denying  plaintiff's 
title  or  right  of  posaession,  use,  and  enjoy- 
ment uf  any  part  thereof,  anu  refused  to 
allow  plaintiff  any  participation  in  the 
possession,  use,  or  enjoyment  of  said  busi- 
ness; and  that  the  affairs  of  said  copart- 
nership are  wholly  unsettled.  As  a  con- 
clusion of  law  upon  the  findings,  the  court 
declared  "that  the  plaintiff  is  entitled  to  a 
settlement  and  accounting  of  said  copart- 
nership business  and  affairs  with  defend- 
ant, and  that  he  is  entitled  to  the  relief 
demanded  in  the  complaint."  On  these 
findings  and  conclusions  the  court  entered 
a  decree  dissolving  said  copartnership 
firm;  ordered  an  accounting  touching  the 
business  and  assets  thereof:  ordered  that 
a  receiver  be  appointed  to  take  possesaion 
of  all  said  copartnership  property,  with 
the  usual  powers  of  a  receiver  in  such 
cases,  and  that  he  take  and  keep  posses- 
sion of  said  property  and  effects,  and  sell, 
convey,  transfer,  and  otherwise  dispose  of 
the  same,  or  any  portion  thereof,  when 
authorized  by  the  court  so  to  do;  that  be 
collect  all  debts  and  claims  owing  to  said 
copartnership  firm,  and  prosecute  and  de- 
fend actions  resjiectlng  the  business  there- 
of, and  compound  or  compromise  debts 
owing  said  firm,  when  ordered  by  the 
court  so  to  do;  that  the  businesa  of  said 
copartnership  firm  be  wound  up;  that  a 
referee  beappolnted  to  take  an  accounting 
between  plaintiff  and  defendant  touching 
said  copartnership  business,  and  report 
the  same  to  the  court;  that,  after  all 
debts  and  liabilities  of  said  copartnership 
are  paid,  the  residue  of  property  of  said 
firm,  or  its  value,  be  divided  between  the 
members  thereof,  according  to  their  re- 
spective rights  therein.  Defendant  moved 
the  court  for  a  new  trial,  assigning  as 
grounds  therefor  that  the  evidence  was 
insufficient  to  jnstify  the  verdict,  to  the  ef- 
fect that  a  copartnership  existed  between 
plaintiff  and  defendant  in  respect  to  said 
business  and  property;  and  that  errora  in 
law  were  committed  at  the  trial,  in  the  in- 
structions given  to  the  jury.  Said  motion 
was  overruled,  and  defendant  appealed 
form  the  order  overruling  the  same,  and 
from  the  judgment. 

Thomas  E.  Brady  and  McConnetl,  Clny- 
berg&  Giinn,  for  appellant.  Cooper  <t  Pig- 
ott,  for  respondent. 

HAKWOon,  .T.,  (after  f-tatiug  the  fiicf.s.) 
Before  proceeding  to  the  consideration  of 
the  assignments  of  error  made  by  appel- 
lant, some  questions  of  practice,  i-elating  to 
the  record,  must  he  considered.  Rpspond- 
eut's  counsel  contend  that  the  assignments 
of  error  on  motion  fornew  trial  should  not 
be  noticed  on  this  appeal,  been  use  the  notice 
ofintentiontomove  for  new  trial  is  not  in- 
corporated in  the  statement  of  the  case. 
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and  not  being  part  of  tbe  jadsrment  roll, 
nor  iuclnded  in  a  bill  ot  exceptions,  tbe 
notice  ot  intention  is  improperly  inserted 
in  tbe  transcript.  The  transcript  contains 
a  copy  of  tbe  notice  ot  intention  to  move 
for  a  new  trial  in  tills  case,  showing  an 
acknowledgment  of  SHrvice  thereof  upon 
counsel  for  respondent.  The  notice  of  in- 
tention to  move  1b  the  basis  of  that  pro- 
ceeding, and  must  set  forth  the  ground 
npon  which  tbe  motion  will  be  made,  and 
"whether  the  same  will  be  made  on  affi- 
davits, or  the  minntes  of  tbe  court,  or  a 
bill  of  exceptions,  or  a  statement  of  the 
case. "  Code  Civil  Proc.  §  298.  It  has  been 
held  in  Montana  that  such  notice  ot  Inten- 
tion is  an  indispensable  part  of  the  record 
on  appeal  from  an  order  overruling  or 
granting  such  motion.  Bank  v.  McAn- 
drewB,  5  Mont.  251,  5  Pac.  Bep.  279;  Gum 
V.Murray.  6  Mont.  10,  »  Pac.  Rep.  447: 
Rutherford  v.  Talent,  B  Mont.  112.  9  Pac. 
Bep.  886.  But  tbe  precise  point  raised  by 
respondent  does  not  appear  to  have  been 
heretofore  determined  in  this  Jurisdiction. 
The  Montana  cases,  supra,  appear  to  have 
turned  upon  the  point  that  the  notice  ot 
intention  to  move  for  a  new  trial  was  en- 
tirely absent  from  the  record.  Respond- 
ent's counsel  cite  California  cases,  (Hook 
V.  Hall.  68  Cal.  22.  8  Pac.  Kep.  596;  Glrd- 
ner  v.  Beswick,  69  Cal.  112,  10  Pac.  Rep. 
278,)  which  appear  to  sustain  their  posi- 
tion. But  it  appears  from  Mr.  Hayne's 
work  on  New  Trial  and  Appeal  that  un- 
der the  California  practice  respondent's 
objection  In  this  case  would  be  of  noavail, 
for,  as  far  as  can  be  gathered  from  the  rec- 
ord, amendments  of  the  statement  on  tbe 
motion  for  a  new  trial  were  proposed  by 
respondent,  and  there  is  no  showing  that 
objection  to  the  hearing  ot  the  motion 
was  made  in  the  lower  court,  on  the 
ground  that  tbe  statement  did  not  con- 
tain the  notice  of  Intention  to  move. 
Hayne,  New  Trial  &  App.  §|  14,  151, 168, 
and  notes.  It  will  be  further  found  upon 
an  investigation  that  the  cases  from  Cali- 
fornia, cited  by  respondent,  were  decided 
after  tbe  adoption  of  the  Code  ot  1874, 
wbicb  contained  provisions  different  from 
the  former  California  practice  act,  and 
those  of  our  practice  act  on  this  subject. 
Mr.  Hayne  refers  to  this  change,  and 
shows  that  under  the  later  provisions  of 
the  California  Code  the  courts  were  not 
warranted  in  holding  that  tbe  notice  of 
intention  to  move  lor  a  new  trial  was 
properly  a  part  of  the  record,  unless  made 
so  by  being  inserted  in  a  statement  or  bill 
of  exceptlr)n9  used  on  the  hearing  of  tie 
motion  ;  whereas,  under  tbe  former  stat- 
ute, more  nearly  like  ours  at  present,  tbe 
practice  was  otherwise.  Hayne,  New 
Trial  &  App.  §  168.  It  Is  apparent  that  if 
tbe  motion  is  made  on  affidavits  alone, 
under  the  provisions  of  our  statute,  no 
statement  of  tbe  case  or  bill  of  exceptions 
would  be  necessary  to  present  the  matter 
in  the  court  below,  or  in  tbe  appellate 
court.  Tbe  notice  of  intention  to  move 
would  of  course  be  necessary  to  such  pro- 
ceeding. Code  Civil  Proc.  §  298,  and  Mon- 
tana cases,  supra.  On  appeal  from  the 
order,  "tbe  appellant  shall  furnish  tbe 
court  with  a  copy  of  the  notice  of  appeal, 
undertaking  or  undertakings  on  appeal, 


the  judgment  or  order  appealed  from,  and 
a  copy  of  tbe  papers  used  on  tbe  hearing 
in  the  court  below,  such  copies  to  be  certi't 
fled  In  like  manner  to  be  correct. "  Sec- 
tion 438,  Code  Civil  Proc.  There  might  in 
some  cases  be  difficulty  In  ascertaining 
what  "papers  were  used  on  the  hearing  in 
theconrt  below, "  if  contention  should  arise 
concerning  that  point,  but  that  matter 
could  be  made  certain  by  a  certificate  of 
the  judge  who  beard  tbe  motion .  and 
made  tbe  order,  setting  forth  the  papers 
used,  but  no  such  contention  is  Involved 
here.  It  is  stated  in  tbe  notice  of  inten- 
tion to  move  for  a  new  trial,  among  other 
things,  that  said  motion  will  be  made  on 
a  statement  of  the  case  and  affidavits  set- 
ting forth  newly-discovered  evidence. 
And  pursuant  to  that  notice  two  distinct 
classes  ot  matter  were  presented  in  sup- 
port of  the  motion.  The  notice  of  inten- 
tion accompanies  the  affidavits  and  state- 
ment on  motion  for  new  trial,  and  tb6 
same  are  certified  to  be  correct  copies  of 
the  "files  and  proceedings  had  and  done 
In  the  cause  of,"  etc.,  giving  the  title  of 
tbe  action,  and  such  notice  being  requisite 
to  the  proceeding,  and  among  the  files,  we 
must  presume  that  the  same  was  one  ot 
tbe  papers  nsed  on  the  hearing  In  tbe 
court  below,  in  the  absence  of  showing  to 
the  contrary.  If  no  notice  of  intention  to 
move  for  a  new  trial  was  served  and  filed, 
or  the  same  was  not  served  in  time,  or  the 
one  among  tbe  files  was  not  tbe  one 
served,  or  other  Irregularity  had  occurred 
In  reference  to  such  notice,  the  objection 
should  be  urged  in  the  court  below  as  a 
reason  for  overruling  tbe  motion,  and  a 
statement  of  tbe  groands  and  facts  supr 
porting  such  objection  should  be  made 
part  ot  tbe  statement  of  tbe  case,  and  the 
same  could  then  be  beard  by  the  appellate 
court.  Hayne,  New  Trial  &  App.  supra; 
Sweeney  V.  Railway  Co.,  11  Mont. — ,27 
Pac.  Rep.  347.  Tbe  notice  in  the  transcript 
before  us  appears  to  have  been  the  notice 
made  and  served  in  this  action,  and  bears 
the  indorsement  ot  acknowledgment  of 
service  by  respondent's  counsel,  and  as  the 
record  shows  no  reason  why  it  should  be 
disregarded  the  objection  raised  by  re- 
spondent cannot  be  sustained. 

It  is  further  contended  by  respondent 
that  tbe  instructions  given  by  the  court 
to  tbe  jury  on  the  trial  should  not  be  re- 
viewed on  this  appeal,  for  the  reason  that 
the  certificate  ot  tbe  judge  who  settled 
and  allowed  said  statement  certifies 
"that  the  foregoing  statement  on  motion 
for  a  new  trial  is  a  full,  correct,  and  true 
statement  of  the  evidence  in  the  foregoing 
case,  and  is  hereby  allowed."  Several  spec- 
ifications of  error  set  forth  in  the  state- 
ment are  predicated  on  tbe  Instructions, 
and  the  instructions  appear  to  have  been 
Inserted  In  tbe  statement  last  preceding 
tbe  certificate  of  tbe  judge.  The  statute 
provides  that,  "when  settled,  the  state- 
ment shall  be  signed  by  tbe  judge  or  ref- 
eree, with  hlfl  certificate  to  the  effect  that 
the  same  Is  allowed."  Code  Civil  Proc.  § 
298.  It  is  not  required  that  the  judge 
shall  enumerate  and  certify  each  class  o} 
matter  contained  in  the  statement  as  set- 
tled and  allowed.  The  instructions  ere 
in  tbe  statement  In  this  case,  as  it  pur- 
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porta  to  have  been  settled  and  allowed  by 
tbe  Judge,  and  are  thereby  authenticated 
as  tbe  Instrnctlons  given,  and  would  be 
so  considered  on  tbia  appeal;  however, 
the  concluBion  we  have  reached,  which 
will  be  shown  below,  makes  it  unneces- 
sary to  review  the  inatruutluns. 

Tbe  main  propusltion  In  this  case  pre- 
sented by  appellant  Is  that  the  evidence 
Is  insufficient  to  Justify  the  finding  ol  the 
]nry,  which  the  court  approved,  and 
adopted  as  its  finding.  On  this  branch  of 
tbe  Investigation  tbe  case  appears  to  be 
somewhat  singular.  Becurrlng  to  the 
complaliit  It  Is  observed  that  the  facts 
therein  averred,  whereby  the  alleged  co- 
partnership relation  between  plaintiff 
and  defendant  arose,  are  very  meager. 
Tbe  complaint  alleges  that  it  was  agreed 
between  plalntin  and  defendant,  at  Port 
Arthur,  Can.,  In  May,  1887,  that  they 
"would  thereafter  enter  in  tocopartnership 
between  themselves  for  the  purpose  of 
carrying  on  said  bnsiness, "  which  la  de- 
scribed; and  "that  it  was  agreed  by  and 
between  them  that  the  profltn  accruing  in 
and  from  aaid  business  should  be  divided 
equally  between  plaintiff  and  defendant." 
It  is  next  alleged  "that  lii  pursuance  of 
said  contract,"  and  "In  accordance  there- 
with, plaintiff  and  defendant  thereafter  in 
August,  1887,  entered  Into  and  formed  a 
copartnership  between  themselves  in  tbe 
aforesaid  buuinesa  of  dealing  in"  said 
goods  at  Great  Falls,  "and  did  then  and 
there,  at  the  time  and  place  last  afore- 
mentioned, in  pursuance  of  said  agree- 
ment, and  in  accordance  with  Its  terms, 
engage  In  and  carry  on  and  conduct  the 
aforesaid  biisiness  of  dealing  In,"  etc., 
"under  the  firm  name  and  style  of  John 
Sinclair,"  and  continued  to  carry  on  said 
boainess  until  about  February  6,  1891. 
Tbe  allegations  subsequent  to  the  first 
paragraph.  In  referring  to  the  terms  upon 
which  the  alleged  copartnership  was  final- 
ly formed,  and  commenced  its  existence, 
states  tbat  In  pursuance  of  the  first  agree- 
ment, and  In  accordance  with  the  terms 
thereof,  the  parties  entered  Into  copart- 
nership and  established  said  business. 
Looking  back  to  see  what  the  terms  and 
conditions  of  said  coptirtnerBhip  were  al- 
leged to  be,  it  is  found  that  no  terms  or 
conditions  are  alleged,  exceptthattbepar- 
ties  agreed  that  they  would  thereafter 
form  a  copartnership  to  conduct  said 
business,  and  in  addition  to  this  allega- 
tion tbe  only  condition  of  said  copartner- 
ship alleged  Is  that  tbe  profits  accruing 
therefrom  should  be  divided  equally  be- 
tween said  parties.  That  was  a  prelimi- 
nary agreement,  as  alleged,  to  the  effect 
that  said  parties  would  thereafter  form 
a  copartnership  for  the  purpose  of  carry- 
Ing  on  said  buslneaa.  There  is  no  allega- 
tion whatever  as  to  the  time  when  the 
proposed  copartnership  was  to  be  formed 
and  entered  Into,  or  tbe  conditions  as  to 
the  capital,  services,  or  other  valuable 
contributions,  either  one,  or  each,  should 
put  Into  said  proposed  business  when  the 
future  copartnership  was  formed.  Nor  Is 
it  alleged  that  when  they  finally  formed 
the  alleged  copartnership  any  conditions 
were  agreed  upon  as  to  those  matters. 
As  to  what  conditions  each  party  should 


fulfill  in  order  to  establish  said  business, 
and  share  equally  the  profits  tliereot, 
the  complaint  is  silent.  Tbe  complaint 
avers  that  plaintiff  has  performed  "alt 
the  conditions  of  aaid  contract  upon  bis 
part."  As  to  what  he  was  to  do,  tbe 
complaint  is  silent.  We  do  not  looic  to 
the  complaint  to  pass  upon  the  pruposl- 
tion  as  to  whether  it  alleges  facts  suffi- 
cient to  constitute  a  cause  of  action,  be- 
cause no  such  objection  has  been  raised  in 
this  court.  But  we  must  look  to  tbecom- 
plaint  to  find  what  material  facts  are  al- 
leged and  to  be  proved,  wbereby  tbe  co- 
partnersbip  relation  arose,  in  order  to 
properly  consider  whether  tbe  evidence  is 
suflScient  to  saatain  tbe  verdict  that  said 
copartnership  existed. 

Proceeding  to  the  statement  of  the  evi. 
dence.  It  is  found  that  plaintiff  is  the  only 
witness  Introduced  on  his  behalf  to  prove 
tbe  allegations  of  bis  complaint.  He 
testifies,  in  effect,  that  he  met  defendant, 
Sinclair,  at  the  time  and  place  stated  in 
the  complaint,  and  tbat  in  conversation 
defendant  stated  to  plaintiff  tbat  he, 
Sinclair,  was  Just  out  of  business,  and 
spoke  about  Great  Falls,  and  plaintiff  told 
defendant  that  Great  Falls  was  going  to 
be  a  good  opening  for  a  liquor  bntilness, 
and  tbat  plaintiff  would  go  there  if  be  bad 
any  means,  but  he  had  no  money;  that 
defendant  said  he  could  raise  six  or  seven 
hundred  dollars,  "and  wanted  to  know  If 
we  could  get  a  start  in  a  small  way  on 
tbat  amount,  and  said,  '  If  you  will  go  up 
tbere  with  me,  I  will  give  you  one-half  In- 
terest  In  the  business.'  I  told  bim  I 
would.  Defendant  said  it  might  take  him 
tt  couple  of  weeks  before  he  could  find  the 
money,— the  9600  or  $700;"  that  plalntiO 
said  be  would  go  to  St.  Paul  in  the  mean 
time,  and  wait  for  defendant;  and  went 
tbere  and  waited  about  three  weeka, 
when  defendant  came  there,  met  plaintiff, 
and  bought  a  stock  of  liquors  and  cigars; 
that  plaintiff  took  part  In  arranging  for 
the  purchase  of  said  stork;  that  defend- 
ant paid  all  that  was  paid  thereon ;  that 
the  goods  were  bought  in  the  name  of  de- 
fendant; that  said  goods  wen;  invoiced 
and  shipped  In  the  name  of  Sinclair,  by 
the  direction  of  plaintiff.  Plaintiff  explains 
that  he  did  tbis  because  defendant  had 
paid  all  the  money  that  was  paid  for  said 
goods,  and  tbat  defendant  "  wan  a  pecul- 
iar sort  of  man,  as  plaintiff  knew,  and  he 
wanted  to  let  defendant  have  his  own 
way."  Plaintiff  further  testified  that  at 
St.  Paul  defendant  said  to  him,  "As 
soon  as  we  make  money  enough,  I  want 
to  draw  out  what  money  I  put  in,  over 
and  above  our  division  of  the  profits;* 
that  plaintiff  and  defendant  came  immedi- 
ately to  Great  Falls;  that  said  goods 
arrived  about  six  weeks  after  the  pur- 
chase, a  store  was  rented,  and  said  basi- 
ness  commenced,  and  thenceforth  was 
carried  on  in  tbe  name  of  defendant, 
John  Sinclair;  tbat,  on  an  occasion  when 
said  business  was  removed  from  the  store 
formerly  occupied  to  another  store,  con- 
siderable money  had  been  laid  out,  and 
they  were  hard  pressed  formoney,  and  the 
defendant  said  to  plaintiff,  "Can  you  not 
write  down  to  your  son  and  get  the 
money?"    Plaiatiff  replied,  "No,  my  son 
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has  Invefited  all  his  money  in  minlDK 
property,  and  I  did  not  tblnk  be  bad 
any  to  spare,  bnt  be  wanted  me  to  write 
down  and  see  11  I  couldn't  siet  some 
money  for  us;"  that  plaintiff  managed 
tbe  business,  kept  the  books,  and  devoted 
all  bis  time  to  It;  that  defendant  was 
away  a  good  deal  of  the  time,  hantlDK: 
that  defendant  had  Invested  a  good  deal 
In  mines,  bnt  the  accounts  of  sucb  transac- 
tions were  not  kept  In  the  books  of  the 
store,  those  transactions  being  all  distinct 
and  separate  from  said  liquor  business; 
that  nothing  was  said  about  salary  from 
tbe  time  he  met  defendant  at  Port  Artbur 
until  plaintiff  left  there;  that  tbe  books  of 
said  business  contained  no  entry  of  a  sal> 
ary  account  as  to  plaintiff,  and  the  books 
were  introduced  in  evidence  to  show  this 
fact;  that,  when  plaintiff  drew  money  out 
of  said  buHlness  fur  his  personal  use,  he 
charged  the  same  to  himself.  Plaintiff 
further  testified :  "There  never  was  a  word 
of  salary  mentioned  between  defendant 
and  me  in  any  converaatlon.  I  had  some 
difficulty  with  him  before  quitting.  I  told 
bim  it  was  not  satisfactory  for  me  to  be 
in  company  with  any  one  with  whom  I 
could  not  agree;  I  said  I  would  cboose 
n  man,  he  could  choose  a  man,  and  let 
them  take  a  third  man,  and  whatever 
they  agreed  npon  I  would  abide  by.  He 
said, '  No,  I  will  give  yon  SlOO  a  month  as 
long  as  yon  have  been  witb  me.'  I  said, 
'  No,  sir,  I  will  not  accept  it.'  Nothing 
further  viaa  said  at  that  time.  That  was 
the  first  time  salary  was  ever  mentioned. 
I  got  money  from  SiutOalr  after  that,  un- 
der the  following  circumstances:  I  went 
Into  Sinclair's  some  few  days  after  this 
Conversation,  and  said  I  wanted  some 
money;  I  hadn't  any.  He  waited  a  few 
minutes  and  went  out,  and  came  back  in 
about  halt  an  lionr,  and  sat  down  and 
wrote  a  check  and  banded  It  to  me.  I 
did  not  bave  any  words  wltb  hi  in  be- 
caose  I  did  not  want  any  argument  wltb 
biro.  He  is  a  miin  that  don't  reason,  in 
m.v  opinion.  Everybody  Ik  wrong  but 
himself.  I  took  the  check  and  walked  out. 
24otbing  was  said  between  ns  at  that 
time.  I  went  to  tbe  Merchants'  National 
Bank.  The  check  was  for  fl,650.  When 
J  took  it  to  Indorse  it.  I  saw  on  tbe 
margin  tbe  words,  'in  full  for  wages,'  or 
words  to  that  effect.  He  didn't  call  my 
attention  to  the  provisions  of  the  check. 
I  drew  the  money  on  the  check.  I  was 
out  of  money  and  needed  money  at  that 
time."  Plaintiff  further  testified  that 
Willie  he  was  in  said  business  with  defend- 
ant be  kept  the  books  thereof,  and  used 
to  give  defendant  a  statement  every 
month;  that  be  told  defendant  how 
many  goods  were  bought  and  sold;  that 
in  ordering  goods,  plaintiff  did  not  give 
orders  without  consulting  defendant, 
Sinclair;  that  since  tbe  commencement  of 
said  business  he  had  personally  made 
out  theordnrs  for  goods;  that  said  orders 
were  always  made  in  tbe  nameof  Sinclair, 
personally,  by  plaintiff,  and  plaintiff 
signed  defendant's  name  to  such  orders, 
"per  Arnold."  Copies  of  such  orders  were 
Introduced  in  evidence,  on  cross-examina- 
tion of  plaintiff,  identified  by  bim  as  his 
writing,  and  in  all  cases  the  same  were 


made  out  In  tbe  name  of  Jobn  Sinclair, 
and  signed,  "John  Sinclair,  per  Arnold." 
Plaintiff  testified  that  the  orders  Intro- 
duced in  evidence  were  a  fair  sample  of  all 
orders  as  he  usually  sent  them  out;  that 
nothing  was  ever  said  between  them  aa 
to  the  firm  name  in  which  said  business 
should  be  carried  on;  that  it  was  com- 
menced in  tbe  name  of  John  Sinclair,  and 
wascarried  on  in  that  name;  that  defend- 
ant never  consulted  plaintiff  when  ba 
went  away  from  borne;  that,  when  defend- 
ant was  at  bome,  plaintiff  consulted  bim 
about  the  advisability  of  selling  goods  on 
time,  and  giving  credit;  that  nothing 
was  ever  said  between  plaintiff  and  de- 
fendant as  to  when  tbe  proposed  copart- 
nership between  them  was  to  be  com- 
menced, or  the  time  when  the  agreement 
to  go  into  partnership,  which  plalntlfl 
alleged  was  entered  Into  at  Port  Artbur, 
was  to  take  effect;  that  defendant,  Sin- 
clair, during  all  tbe  time  said  business  waa 
carried  ou,  had  sole  charge  of  the  money 
of  said  business,  kept  tlie  bank  acconut, 
and  was  the  only  one  that  had  authority 
to  draw  checks  thereon;  that  in  one  or 
two  instances,  when  defendant  waa 
away  from  home,  plaintiff  had  occasion, 
for  some  urgent  reason,  to  draw  a  cbecic 
on  the  bank  against  defendant's  account, 
which  he  did,  signing  tbe  name  of  defend* 
ant  thereto  by  himself,  and  immediately 
went  to  the  bank  and  explained  the  mat- 
ter and  tbe  necessity  for  drawing  the 
check,  in  order  to  have  the  same  honored. 
Plaintiff  says:  "I  left  Sinclair  on  the 
6tb  or  6tb  of  February,  1891 ;  and  during 
tbe  time  said  business  was  carried  on 
prior  to  that,  for  upwards  of  three  yeans, 
that  I  was  In  business  wltb  Sinclair,  Mr. 
Sinclair  alone  signed  the  cbecks  on  tlie 
hunk  account."  The  check  of  f  1,650  paid 
by  defendant  to  plaintiff,  as  nbove  men- 
tioned, wan  Introduced  in  evidence.  The 
same  bears  date  February  9,  1891,  waa 
drawn  upon  tbe  'Merchants'  National 
Bank  of  Great  Falls,  Montana,"  and 
reads,  "Pay  to  P.  Arnold,  or  order,  six- 
teen hundred  and  fifty  dollars.  91,650." 
"For  wages  In  full  to  date."  Signed, 
"John  Sinclair."  Indorsed,  "Peter  Ar- 
nold." "Paid  Feb.  9th,  1891.  Merchants' 
National  iiank  of  (ireat  Falls,  Montana." 
Plaintiff  acknowledges  the  receipt  of  said 
check,  and  tbe  indorsement  thereof ;  that 
be  obtained  the  money  called  for  there- 
by, and  that  he  saw  the  words,  "for 
wages  in  full  to  date,"  written  upon  said 
check,  before  he  obtained  the  money 
thereon;  that  be  did  not  go  back  to 
Sinclair  to  have  said  words  erased,  or  to 
make  any  remonstrance  against  tikina; 
said  check,  with  said  conditions  written 
thereon.  Un  cross-examination,  plalntlfl 
testified  that:  "Tbe  first  time  I  made 
mention  to  Sinclair  about  claiming  a 
partnership  in  his  business  was  about 
February  1,  1891.  We  had  had  no  ar- 
rangement since  we  left  Port  Arthur. 
There  was  no  mention  made  about  bust- 
ness  or  partnership  or  salary  or  anything 
else,  anywhere.  The  occasion  of  dissolu- 
tion of  this  peaceable  partnership  between 
Sinclair  and  myself  was  that  there  waa. 
a  certain  i)arty  coming  there,  (be  objected 
to  somebody  getting  goods  there,)  and: 
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I.  told  oui  bartender  to  sell  to  anybody 
wbo  bad  tbc  money  to  pay  for  them. 
Sinclair  objected  to  this  party  coming 
there,  and  I  eaid.  '  As  long  as  he  has  Kot 
the  money,  let  him  have  the  goods.'  The 
cleric  was  Dick  Williams,  and  that  was 
about  the  last  ol  January.  I  tbinlc  Sin- 
clair went  away  after  that  row, — tlie  ne.xt 
day  alter.  I  stayed  there  until  after  liis 
i^eturn, — a  weelc  or  ten  days,  perhaprj  two 
weelcs.  I  told  him  in  the  mean  time  I 
had  got  quite  an  order  in  for  goods,  and 
this  AVllHama  was  drunk  ail  the  time,  and 
had  had  a  fight,  and  I  told  Sinclair  we 
had  better  get  another  man.  I  said, 'He 
is  a  good  roan  to  work,  but  we  can't 
trust  him.  He  is  out  every  night,  and 
getting  into  a  fight.'  That  that  morning 
be  was  drunk,  and  couldn't  do  any  work. 
Then  Sinclair  began  to  pitch  into  me;" 
that  this  was  the  first  time  there  was 
ever  any  contention  between  plaintiff 
and  defendant.  On  being  asked  why,  if 
plaintiff  claimed  to  be  an  equal  partner  in 
said  business,  he  did  not  discharge  said 
Williams  from  the  employment  of  said 
firm  without  consulting  Sinclair,  plaintift 
answered,  saying:  "I  did  not  want  to 
discharge  him  without  getting  another 
man.  I  said,  if  he  knew  of  a  good  man, 
we  had  better  get  him."  On  being  ques- 
tioned, on  cross-examination,  about  bis 
alleged  offer  to  arbltrats  the  differences 
between  plaintiff  and  defendant,  plaintiff 
said:  "This  conversation  took  place  In 
the  store.  I  think  none  were  present  but 
Sinclair  and  myself.  Dick,  the  bartender, 
may  have  been  back  behind  the  bar.  It 
took  place  before  I  got  the  last  check. 
The  conversation  was  had  in  a  moderate 
tone  of  voice,  just  as  I  am  now  talking. 
Sinclair  said, '  No,' and  that  was  all.  I 
think  it  was  at  that  time  Sinclair  first 
said  anything  about  paying  me  wages. 
I  think  it  was  at  that  time  he  said  he 
would  pay  me  9100  a  month.  I  said, 
'No.'  I  rofused  it.  I  did  not  make  men- 
tion then  that  I  claimed  a  partnership.  I 
supposed  he  understood  that.  What  I 
referred  to  in  my  proposition  for  arbitra- 
tion, as  I  supposed  it,  was  my  interest  In 
the  business,  although  nothing  was  said 
particularly  about  that.  But  I  did  say  I 
would  not  accept  a  salary."  Plaintiff 
further  testified,  on  cross-examination, 
that  "on  or  about  the  29th  day  of  May, 
1800,  I  may  have  had  a  conversation  with 
W.  H.  Race,  a  justice  of  the  peace  of  this 
town,  as  to  who  composed  the  firm  of 
John  Sinclair,  or  whether  or  not  it  was  a 
firm.  He  might  liave  asked  me  the  name 
of  the  firm,  and  I  might  have  said,  John 
Sinclair.  I  remember  of  bringing  a  suit 
against  the  firm  of  Talgo  &  Anderson  In 
the  name  of  John  Sinclair,  on  one  of  our 
bills."  The  undertaking  on  attachment 
in  said  case  was  introduce(J  In  evidence, 
and  shows  that  the  case  was  brought  in 
the  name  of  "John  Sinclair,  plaintiff,"  and 
said  Peter  Arnold,  the  plaintiff  in  this  ac- 
tion, appears  as  one  of  the  sureties  on 
said  bond.  The  affidavit  for  attachment 
was  also  introduced,  and  shows  the  name 
of  "John  Sinclair,  plaintiff,"  and  it  Is  re- 
cited therein  that:  "Peter  Arnold,  being 
.first  duly  sworn,  says  he  is  agent  for  the 
plaintiff    In    the  above-entitled    action." 


Said  alBdavit  appeam  to  have  been  avb- 
scribed  and  sworn  to  by  Arnold,  tbe 
plaintiff  in  this  action.  On  being  ques- 
tioned as  to  the  reason  he  brought  said 
action  in  ttie  name  of  John  Sinclair 
alone,  without  stating  bis  own  name  as 
a  plaintiff  in  interest,  or  member  of  the 
firm  of  John  Sinclair,  if  it  was  a  firm, 
and  he  was  a  partner  in  said  business,  the 
plaintiff  in  this  action,  Arnold,  said: 
"The  explanation  I  have  as  to  tbe  reason 
why  I  swore  that  I  was  agent  of  John 
Sinclair  is  that  we  wanted  to  save  ex- 
penses. I  never  looked  at  or  thought  par- 
ticulariy  about  it.  That  was  the  way  I 
did  it.  I  do  not  know  hut  Judge  Race 
suggested,  himself,  to  do  it  that  way.  I 
certainly  signed  it,  and  I  see  it  was 
sworn  to,  l)ut  I  never  looked  to  see  what 
it  was.  I  am  not  quite  sure  whether  or 
not  I  bad  any  conversation  with  W.  H. 
Race,  or  be  with  me,  previous  to  the  first 
writ  of  attacliment  in  the  court  of  W.  H. 
Race,  in  relation  to  who  composed  the 
firm  of  John  Sinclair.  I  do  not  recollect 
any  conversation  with  him  at  all.  I 
signed  that  paper  as  bondsman.  I  did 
all  the  business  that  way  because  some 
one  had  to  sign.  Sinclair  was  not  in  the 
habit  of  signing.  He  was  away  a  good 
deal,  and  I  did  It  that  way  just  to  avoid 
the  trouble  of  having  to  get  him  to  sign." 
Plaintiff  rested  his  case  upon  bis  own 
testimony. 

Defendaut,  Sinclair,  was  sworn,  and  tes- 
tified on  his  behalf  to  the  effect  that  be 
had  heard  plaintiff's  testimony  aa  to  the 
conversation  and  agreement  between  him- 
self and  plaintiff  at  Port  Artbur,  Can.,  in 
relation  to  going  into  tbe  liquor  business; 
that  very  little  was  said  on  that  subject 
between  them;  they  were  talking  to- 
gether  of  Great  Falls,  when  plaintiff  said 
he  would  like  to  go  there,  and  defendant 
asked  him  "if  he  had  money  eauugh  to 
take  him  up,  and  that  was  about  tbe  sum 
and  substance  of  the  conversation;"  that 
was  no  other  conversation  bad  then 
about  the  business ;  that  plaintiff  went  tu 
St.  Paul,  just  as  he  related,  and  defend- 
ant went  there  a  little  later ;  that  no  ar- 
rangement was  made  a  tall  between  plain- 
tiff and  defendant  at  St.  Paul  about  plain- 
tiff's coming  to  Great  Falls;  that  plaintiff 
was  about  with  defendant  while  the  lat- 
ter was  in  St.  Paul ;  and  defendant  learned 
there  that  plaintiff  did  not  have  money 
enough  to  take  him  to  Great  Falls ;  that 
defendant  bought  and  paid  for  a  suit  of 
clothes  for  plaintiff;  that  neither  at  Port 
Arthur,  Can.,  nor  any  other  place,  did  de- 
fendant have  any  conversation  or  agree- 
ment with  plaintiff,  whereby  defendant 
agreed  to  take  plaintiff  la  as  a  partner  in 
said  business  on  condition  that  defendant 
was  to  furnish  the  money  for  the  business 
and  give  plaintiff  one  half  of  the  proQts 
thereof;  that  plaintiff,  Arnold,  was  merely 
acting  for  defendant  as  clerk,  but  no  ar- 
rangement was  ever  made  as  to  what 
compensation  Arnold  was  to  receive,  prior 
to  the  final  settlement,  when  defendant 
paid  him  said  check  for  f  1,650;  that  after 
said  settlement  defendant  learned  for  the 
first  time  that  Arnold  claimed  an  interest 
In  said  business;  that  defendant  beard 
plaintiff  relate  a  conversation  in  wliicli  be 
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claimed  that  he  offet^d  to  arbitrate  with 
defeudant  ns  to  a  a«ttlement;  that  defend- 
ant could  not  recall  just  what  was  said 
at  that  time,  but  that  "Arnold  had  not 
at  that  time,  or  at  any  time  previous, 
made  any  claim  whatever  to  any  interest, 
or  intimated  to  me  that  be  did  claim  any 
Interest,  in  my  liquor  business;  nor  did 
plalntin  ever  make  any  claim  to  such  in- 
terest until  alter  the  Kivinff  or  fea  id  check  for 
fl,650;"  that  Arnold  never  had  any  inter- 
est in  said  business,  and  never  acted 
therein  otherwise  than  as  an  employe; 
that  the  husiuesa  was  conducted  solely  in 
defendant's  name,  and  he  had  sole  con- 
trol of  said  business,  and  all  thefunds  and 
bank  account  thereof;  that  plaintiff  Ar- 
nold never  put  any  money  into  said  busi- 
ness; that  trouble  arose  between  the  bar- 
tender and  Arnold,  and  the  latter  wanted 
defendant  to  discharge  said  bartender, 
but  that  the  defendant  had  come  to  the 
conclusion  that  he  wonld  discharKe  Ar- 
nold, and  did  so  ;  that  then  Arnold  did  not 
claim  to  have  any  Interest  in  said  busi- 
ness, but  asked  defendant  when  he  would 
pay  him  ;  that  this  occurred  on  the  6th  of 
February,  and  on  the  9th  of  February 
defendant  paid  plaintiff  said  check  for 
91,650  in  full  settlement;  that  there  was 
never  any  partnership  business  or  agree- 
ment existing  between  plaintiff  and  de- 
fendantat  any  timeinrelatlon  to  said  bus- 
iness. On  cruss-exumlnation,  defendant 
testified  substantially  the  same  as  in  chief, 
so  far  us  he  was  questioned.  He  goes 
further  into  detail  as  to  the  reasons  he  had 
for  discharging  plaintiff  from  his  employ, 
as  he  claims,  which  reasons  do  not  con- 
cern this  inquiry.  He  further  stated  that 
he  paid  Arnold's  tare  from  Helena  to 
Great  Fulls,  when  on  their  Journey  from 
St.  Paul  to  Montana,  and  also  paid  for 
some  of  his  meals  while  on  that  journey. 
W.  H.  Bace  was  called  ns  a  witness  for 
defendant,  and  testified  that  on  May  20, 
1890,  while  he  was  justice  of  the  peace  at 
Great  Falls,  within  and  for  Cascade  coun- 
ty, the  plaintiff  in  this  action,  Arnold, 
brought  the  suit  referred  to  above,  in  his 
conrt;  that  he.  Justice  Race,  supposed  said 
liquor  business  was  carried  on  by  a  firm ; 
he  did  not  know  why  he  bad  this  impres- 
sion; that  when  said  suit  was  brought 
he  asked  Arnold  who  composed  the  firm, 
and  Arnold  replied,  "John  Sinclair."  The 
justice  said  in  his  testimony:  "The  rea- 
son I  gave  him  for  asking  that  question 
was  simply  that  the  names  of  alilnterested 
parties  must  be  Incorporated  In  the  sum- 
mons. "  That  thereafter  quitea number  of 
suits  were  brought  by  Arnold,  and  the  pa- 
pers were  always  made  out  in  the  name  of 
John  Sinclair,  the  same  as  the  first  one. 
That  when  the  attachment  suit  was 
brought,  of  which  the  nfiidavit  and  under- 
taking were  introduced  on  this  trial,  Sin- 
clair was  not  present.  That  Mr.  Arnold 
said  Sinclair  was  out  in  the  mountains, 
bat  that  he,  Ai-nold,  could  make  the  affi- 
davit as  agent  for  plaintiff,  Sinclair,  in 
said  atttacliment  suit. 

Defendant  having  rested  in  bis  proof, the 
plaintiff  again  testified  briefly  on  his  own 
behalf,  in  rebuttal,  and  said :  "I  heard  the 
testimony  of  Sinclair,  giving  the  reason 
why  be  discharged   me,   and    the  word. 


'  discharge,'  was  not  nsed  at  all.  He  gave 
me  to  understand  that  I  should  have  f  100 
a  month  if  I  chose  to  stay,  but  I  did  not 
accept.  He  did  not  say  anything  at  all  to 
indicate  that  he  wanted  roe  to  go."  He 
then  goes  into  some  explanation  as  to  tb« 
facts  which  defendant  had  asserted  as 
reasons  for  discharging  him.  This  mat- 
ter, however,  as  before  asserted,  is  not 
material  to  our  inquiry.  Plaintiff  stated 
that  he  did  not  remember  whether  defend- 
ant paid  for  H  suit  of  clothes  for  him  at 
St.  Paul,  or  not,  but  said,  "I  may  have 
said. 'Pay  tor  both  suits/ or  something 
to  that  effect.  I  had  money,  but  not 
enough  to  put  into  the  business.  I 
told  him  I  had  about  enough  money 
to  pay  my  expenses  to  Great  Falls.  I 
think  he  paid  the  stage  fare  from  Hel- 
ena. I  stopped  three  weeks  in  St.  Paul, 
waiting  tor  him,  which  took  some  uf  my 
means."  Plaintiff  gave  no  testimony  In 
rebuttal  in  reference  to  what  the  justice  of 
the  peace  testified. 

The  tCHtimony  In  this  case  shows  that 
the  defendant  is  corroborated  by  plaintiff 
in  every  material  fact  testified  to,  except 
on  the  one  assertion  of  plaintiff,  that  at 
Port  Arthur,  Can.,  defendant  told  him 
that.  If  he  would  go  with  defendant  to 
Great  Falls,  defendant  would  give  him 
one-half  interest  in  said  business.  Plain- 
tiff testified,  on  cross-examination ,  that 
after  the  conversation  at  Port  Arthur 
there  was  never  any  other  conversation 
or  arrangement  about  said  business  be- 
tween plaintiff  and  defendant.  In  this 
connection,  plaintiff  said  that  "the  first 
time  I  made  mention  to  Sinclair  about 
claiming  a  partnership  In  his  business  vvas 
about  February  1,1891.  We  bad  no  ar- 
rangements since  we  left  Port  Arthur. 
There  was  no  mention  made  about  busi- 
ness or  partnership  or  anything  else, 
anywhere."  This  corroborates  defend- 
ant, and  refers  the  dispute  as  to  what 
agreement  plaintiff  and  defendant  had 
back  to  the  conversation  had  at  Port 
Arthur,  Can.,  In  May,  1887.  It  contradicts 
the  allegation  in  the  second  paragraph  ot 
the  complaint  that  "plaintiff  and  defend- 
ant, in  the  month  ot  August,  1K87,  did  en- 
ter into  and  torm  a  copartnership  be- 
tween themselves  In  the  aforesaid  basi- 
nese,  dealing  In"  said  described  goods  "at 
said  city  of  Great  Falls. "  Therein  plain- 
tiff also  contradicts  his  prior  statements 
as  to  what  defendant  said  at  St.  Paul, 
about  drawing  out  what  capital  he  put  In- 
to the  business,  t>efore  profits  were  divided. 
All  the  conduct  ot  plaintiff  while  engaged 
In  said  business,  for  more  than  three  years, 
contradicts  his  testimony  to  the  effect 
that  he  was  a  copartner  therein,  or  an 
owner  of  one-half  interest  in  the  profits 
thereof.  According  to  his  own  assertions 
he  was  a  man  of  mature  years,  and  ot 
long  experience  in  business,  and  defend- 
ant was  "a  peculiar  sort  of  roan,"  and  ot 
arbitrary  temperament.  Plaintiff  was 
constantly  engaged  in  attending  to  the 
affairs  ot  said  business  during  that  long 
period ;  kept  the  books,  gave  orders  for 
goods,  brought  suits  to  enforce  collection, 
and  during  this  whole  period  carefully 
avoided  doing  anything,  or  asserting  any- 
thing, wherein  be  assumed  the  attitude  ot 
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a  copartner  or  owner  therein.  Moreover, 
by  conduct  and  by  expresBlon.he  aaaerted 
the  contrary.  In  solemn  proceediiu;B, 
when  the  queetlon  was  pat  to  blm  aHto 
"who  composed  the  firm,"  he  replied, 
"John  Sinclair,"  and  Justice  Race  testi- 
fied tliat  "tlie  reason  I  gave  him  for  aslc- 
Ing  that  question  was  simply  that  the 
names  ot  all  Interested  parties  must  be  in- 
corporated in  the  summons."  In  this  the 
Justice  was  right,  and  sought  to  have  the 
proceedings  instituted  according  to  law. 
Code  Civil  Proc.  §§  15, 16.  Arnold  also  as- 
BDmed  tlie  character  of  surety  for  plain- 
titl,  Sinclair,  in  that  proceeding,  which 
was  improper  if  he  was  a  party  in  inter- 
est. But  this  was  not  all.  In  his  affi- 
davit for  the  attachment,  he  deposes  that 
be  was  agent  for  Sinclair,  the  plaintiff  in 
that  action.  This  occurred  in  May,  1890, 
over  two  and  one  half  years  after  the 
commencement  of  said  business,  and  the 
case  was  brought  to  make  a  collection  for 
said  business,  in  which  Arnold  now 
claims  to  have  been  a  copartner  from  its 
commencement.  He  explains  in  his  testi- 
mony that  his  attention  was  not  called 
to  the  contents  of  said  affidavit,  and  that 
be  paid  little  attention  to  it.  He  also 
says  he  adopted  that  course  in  said  pro- 
ceedings before  the  justice  to  save  expense. 
This  Is  contradicting  blmseU,  tor  if  he  did 
the  business  in  that  way  to  save  expense, 
be  paid  attention  to  it,— he  thouttlit  of  it, 
—and  did  it  premedltatedly.  Besides,  it  Is 
Inconceivable  how  expenses  could  be  saved 
by  stating  untruly  to  the  justice  his  rela- 
tion to  said  business,  or  swearing  that  he 
was  agent  for  plaintiff,  Sinclair,  Instead 
of  transacting  the  business  as  a  copart- 
ner, In  which  relation  he  would  have  as 
much  authority  concerning  said  business 
as  Sinclp.ir  himself.  In  this  instance  the 
truth  would  have  been  as  cheap  and  con- 
venient as  solemn  prevarication,  and  the 
reason  be  attempts  to  give  for  not  stating 
the  trntb  is  empty  of  all  force,  and  is  con- 
tradictory. The  justice  of  the  peace  also 
contradicts  him  In  this  respect,  for  he 
says  that  Arnold  explained  on  the  occa- 
sion that  Sinclair  was  out  In  the  moun- 
tains, and  that  he,  Arnold,  could  swear  to 
the  affidavit  as  agent  ot  Sinclair.  This 
shows  that  Arnold  considered  the  whole 
situation,  and  cousiderod  the  source  of  his 
aothotity  to  act,  whereas,  he  says  in  his 
testimony  that  he  thought  very  little 
about  It.  Men  are  not  likely  to  under- 
state their  rights,  especially  in  relation  to 
property.  For  this  reason  admissions  or 
declarations  against  Interest,  especially 
where  no  reasonable  motive  Is  siven  for 
such  conduct,  is  considered  weighty  evi- 
dence that  what  a  party  so  states  con- 
cerning his  right  or  interest  is  true. 
When  plaintiff  had  occasion  to  draw  a 
check  on  the  funds  of  said  business  In  the 
bank  he  was  unable  to  do  so,  without  ap- 
parently exceeding  his  authority,  or  with- 
out going  to  the  banker  and  arranging  to 
have  the  check  honored,  on  the  faith  that 
^Sinclair  would  ratify  the  act  ot  drawing 
It.  Under  these  circumstances  plaintiff  is 
never  found  to  have  intimated  that  he 
was  a  copartner  and  owner  of  one  half  of 
the  profits  of  said  business.  When  plain- 
tin  bad  a  cuntrovemy  with  the  bartender 


h«  did  not  discbargs  bim.  However,  it 
might  have  been  the  conduct  of  a  prndent 
man,  even  tbongh  be  was  a  partner  iu  In- 
terest, to  have  consulted  the  other  mem- 
ber or  members  of  the  firm  In  that  respect. 
But,  when  he  went  to  Sinclair  about  this 
matter,  he  did  not  demand  that  said  bar- 
tender should  be  discharged.  He  did  not 
Insist  upon  it  as  a  copartner  who  had  aa- 
thorlty  in  this  matter.  He  complained  of 
the  bartender  to  defendant,  and,  w  ben  the 
latter  told  plaintiff  he  bad  made  up  his 
mind  to  discharge  him,  plalntIB  went 
away,  or,  even  adopting  plalntiO's  own 
testimony,  that  the  word  "discharge* 
was  not  used,  but  that  defendant  "gave 
plaintiff  to  understand  that  he  should 
have  flOO  a  month  if  he  chose  to  stay," 
and  that  they  had  words,  not  of  a  {teace- 
able  nature,  or,  as  plalntltl  terms  it,  "a 
row,"  still  plaintiff  made  no  affirmation 
concerning  his  claim  to  a  partnersbip  in- 
terest, nor  even  made  an  intimation  of  lt»-. 
on  that  occasion,  according  to  bis  own 
account.  It  anpears  that  plaintiff  then 
left  the  eitablisbment,  and  the  bartender 
was  retained,  and  In  two  or  three  days 
plaintiff  returned,— he  says,  "I  went  into 
Sinclair's, " — and  asked  Sinclair  for  money, 
and  he  received '  a  check  for  f  1,650,  on 
which  was  written  "for  wages  in  foil  to 
date."  Plaintiff  says  that  be  needed 
money,  and  although  these  words  were 
on  said  check,  and  he  was  dissatisfied 
with  tiiem,  he  drew  the  money.  And  yet 
be  said  the  check,  with  that  coudition 
written  on  It,  was  not  satisfactory  to 
him;  that  it  "was  satisfactory  for  the 
money,"  but  the  condition  was  unsatis- 
factory. Sinclair  had  already  told  him 
that  he  would  pay  him  f  100  a  month,  ac- 
cording to  plaintiff's  testimony,  at  the 
very  time  plaintiff  ottered  to  arbitrate, 
and  defendant  refused  to  arbitrate,  saying 
he  would  settle  it  himself,  and  "I  think  It 
was  at  that  time, "says the plaintlfT," that 
he  said  he  would  pay  me  $100  a  mouth.  I 
said,  'No.'  I  refused  it."  Nothing  was 
then  said  by  Arnold  about  his  claim  or 
supposition  that  he  had  an  interest  in 
said  business.  Nor  had  any  Intimation 
been  made  to  that  effect  before,  and  all 
ot  Arnold's  conduct  and  expressions  which 
were  proved  was  to  the  contrary  eHect. 
Now,  what  did  Arnold  presume  that 
check  tor  $1,650  was  given  to  him  for,  as 
Sinclair  understood  It?  Without  refer- 
ence to  the  words,  "  wages  in  full  to  date,' 
written  thereon,  the  fact  that  defendant 
had  told  plaintiff  he  would  pay  him  9100 
a  month  was  sufficient  that  that  was  the 
basis  upon  which  defendant  was  paid  said 
$1,650,  and  still  plaintiff  made  no  remon- 
strance whatuv<!r,  nor  even  at  this  late 
date,  after  he  was  out  ot  the  concern,  did 
be  say  a  word  about  his  claim  of  an  inter- 
est therein,  unless  it  was  said  in  tiie  con- 
versation wherein  Arnold  testified  that  be 
offered  defendant  to  arbitrate  their  differ- 
ences. Arnold  testltied  as  to  that  conver- 
sation in  his  examination  in  chief,  and 
stated  particularly  that  defendant  made 
no  denial  on  that  occasion  ot  the  tact  that 
plaintiff  owned  an  interest  in  said  busi- 
ness. The  tendency  of  his  testimony  on 
this  point,  as  given  in  chief,  was  chat  Ar- 
nold made  the  proposition  to  defendant. 
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Slnclatr,  to  arbltrat*  for  the  lettlement 
and  dlTialoa  ol  their  reepectlre  Intereata 
In  Mid  boalneM  as  copartnera.  Rot,  when 
we  come  to  Arnold's  erosB-ezainlnatlon 
OB  thie  point,  he  laya:  "The  arbitration 
that  I  oHered  to  anbmlt  to  Sinclair  was 
tor  the  purpou  of  baTlns  a  eettloment  of 
the  booliB  and  aecoanta,  and  whtttever 
they  aald  they  were  worth  I  would  abide 
by.  >  •  *  1  think  It  waa  at  that  time 
that  Sinclair  first  said  anything  abont 
paying  me  wages.  I  did  not  make  men> 
tion  then  that  I  claimed  a  partnurahip.  I 
supposed  be  understood  that.  What  I  re- 
ferred to  In  my  proposition  for  arbitra- 
tion, as  I  supposed  It,  was  my  interest  In 
the  business,  although  nothing  was  said 
particularly  about  that."  Just  before 
these  statements, plaintiff  had  stated  that 
"wc  had  no  arrangement  since  we  left 
Port  Arthur.  There  was  no  mention 
made  about  business  or  partnership  or 
salary  or  anything  else,  anywhere." 
Why  then  should  defendant  have  denied 
that  plaintiff  had  any  interest  in  aald 
business  on  the  occasion  of  the  disruption 
between  plalntiS  and  defendant,  when  It 
had  never  been  even  intimated  that  plain- 
tiff claimed  such  an  interest  during  the 
whole  course  of  said  business,  nur  was  it 
then  intimated,  according  to  plaintiff's  tes- 
timony? Do  men  usually  deny  matters 
concerning  their  affairs,  the  existence  of 
which  has  never  been  mentloued,  and 
upon  which  utter  silence  is  maintained, 
even  at  tbe  crisis  when  of  all  times  a  man 
would  be  moved  to  declare  his  rights  as 
be  believed  them  to  be?  Again,  why  did 
plaintiff  go  away  and  break  off  his  par- 
ticipation In  said  business  if  he  was  a  half 
owner  therein  ?  If  the  position  he  after- 
wards assumed,  and  undertakes  to  sup- 
port by  this  action,  was  true,  he  was  then 
owner  of  one  half-interest  of  said  businees 
and  property  concerned  therein,  and  he 
says  In  his  testimony,  in  rebuttal,  that  on 
said  occasion  of  the  contention  between 
himself  and  defendant  the  latter  "did  not 
say  anything  at  all  to  indicate  that  he 
wanted  me  to  go."  Why  then  did  plaintiff 
go,  and  leave  his  property  in  the  bands  of 
an  untrustworthy  bartender,  and  a  co- 
partner who  assumed  to  own  everything 
In  the  concern  when  there  was  no  coer- 
cion? These  are  hopeless  questions,  as 
shown  by  the  case,  and  they  are  only  pro- 
pounded to  bring  to  view  the  condi- 
tions Involved.  Counsel  for  respondent 
have  made  an  able  presentation  on  bis 
behalf,  considering  the  brittle  material 
they  bad  to  work  upon,  when  it  came  to 
the  merits.  They  urge  that  this  is  a  case 
of  conflict  of  testimony,  and  the  triors  be- 
fore whom  the  witnesses  appeared  must 
decide  between  them.  Where  is  the  con- 
flict? Only  as  to  what  expressions  were 
nsed  by  these  parties  at  Port  Arthur.  As 
to  that,  does  not  all  of  plaintiff's  conduct 
(or  over  three  years  contradict  him  ?  Did 
he  not  eTpressIy,  by  assertion  to  Justice 
Bace,  when  the  matter  was  brought 
squarely  to  his  attention,  in  a  matter 
which  demanded  the  truth  as  he  under- 
stood it.  Is  effect,  contra  diet  what  he  says 
was  agreed  at  Port  Arthur?  Did  he  nut 
by  afBdavlt,  In  effect,  contradict  that  by 
that  ajirreement  and  liy  subsequent  acte 


ht  was  mads  a  Jdat  owaerf  Defendant 
is  eorroborated  by  evan  the  plaintiff  sab- 
stantially  on  evaiy  point,  except  the  one 
SMitence  whieh  is  attributed  to  defendant 
in  eonversatioB  at  Port  Arthur,  and 
plaintiff,  by  conduct,  by  expression,  and 
by  silence  when  a  man  naturally  would 
have  spoken,  dnring  a  period  of  more 
than  three  years,  contradicts  that.  It  is 
needless  to  dwell  further  on  the  condition 
of  this  case  brought  out  by  the  testlmooy. 
It  all  tends  one  way  In  fact,  when  the  rec- 
ord of  the  evidence  Is  read  and  considered, 
and  we  have  no  hesitation  In  afllrming 
that  the  verdict  returned  by  the  Jnry  and 
adopted  by  the  court  Is  wltboat  avldenea 
sufficient  to  Justify  It. 

We  observe  that  In  addition  to  adopting 
the  finding  of  the  jnry  the  court  found, 
among  other  things,  "that  on  or  about 
February  1, 1891,  plaintiff  withdrew  from 
said  firm  and  copartnership,  and  thereof 
gave  defendant  notice. "  We  have  quoted 
from  plaintiff's  own  testimony,  showing 
that  the  proof  Is  Just  the  contrary  of  that 
llDdlng.  It  Is  further  found  by  the  court 
that:  "Upon  the  withdrawal  of  said 
plaintiff  from  said  firm,  he  demanded  ot 
defendant  an  accounting  and  settlement 
of  said  copartnership  affairs  and  busi- 
ness, and  offered  to  account  and  settle  tbe 
same  with  defendant,  but  that  defendant 
then  refused  and  yet  refuses  to  account  or 
settle  the  sa  me  or  any  part  thereof. "  The 
record  is  not  only  barren  of  testimony  to 
support  that  finding,  but  the  testimony 
of  plaintiS  himself  proves  the  contrary 
against  him,  for  he  says  nothing  whatever 
was  mentioned  when  he  left  the  institu- 
tion, or  before  that,  about  his  claim  of  an 
Interest  in  said  business  or  a  copartner- 
ship interest  or  relation,  nor  that  be  gave 
notice  utwltbdrawaltherefrom,but  he  says 
he  supposed  defendant  understood  that  it 
was  the  partnership  affuirs  that  plaintiff 
proposed  to  arbitrate,  although  nothing 
was  said  abont  a  copartnership  interest. 
These  findings  were  not  attacked  on  this 
appeal.  There  was  no  need  for  attacking 
them,  for,  being  auxiliary  to  the  finding 
that  there  was  a  copartnership,  they  would 
fall  with  that  finding,  if  it  was  not  sup- 
ported. We  only  refer  to  them  as  show- 
ing with  what  inadvertence  to  tbe  real 
state  of  tbe  evidence  tbe  findings  were 
made  up. 

Some  argument  has  been  pnt  forward  In 
this  esse  as  to  whether,  by  reason  of  sec- 
tion 250  of  the  Code  of  Civil  Procedure.^tbe 
court  was  not  bound  by  tbe  verdict  of  the 
]ury,  and  thereby  compelled  to  accept  and 
proceed  upon  it  until  a  formal  proceeding 
was  had  to  vacate  the  same.  Even  though 
under  that  statute  the  parties  had  a  right 
todemand  thatthe  Issue  of  the  existenceof 
acopurtnership  between  plaintiff  and  de- 
fendant respecting  said  business  be  submit- 
ted to  a  Jury,  (a  proposition  which  we  do 
not  now  decide,  because  It  Is  unnecessary 
in  this  case,)  still  we  do  not  find  anything 
In  that  statute  which  Indicates  an  Inten- 

>Tlie  Mctlon  provides,  inter  oUo,  that,  *Ib  sU 


iMuee  of  fact  must  be  tried  by  s  joiy,  (ex- 
cept In  aotiODB  whiob  involve  tbe  1611161060(01  ao. 
counts  betvreen  parties.)  unless  a  lory  stiaU  ba 
waived  toy  tbe  partieK  * 
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tlon  to  chancre,  or  trench'  upon,  the  wrnity 
functions  of  the  court  respecting  the  find- 
ing of  the  iurv  on  an  issue  presented  to  it 
in  an  equitable  action.  If  such  intention 
was  manifest  in  said  statute,  the  question 
wonid  then  arlae  whether  the  legislature 
bad  power,  considering  the  orgrHnlc  act 
under  which  the  leKlstature  exinted  when 
said  statute  was  passed,  to  make  such 
change  In  the  eqoity  power  of  the  court; 
and  the  further  question  whether  under 
the  provlslonR  of  our  constitatlon  such 
a  statute  could  have  effect.  But  no  such 
Intention  Is  expressed  directly,  and  it 
would  seem  to  be  a  violent  presnniption 
to  conclade  that  the  leglslatare  intended. 
In  the  absence  of  direct  expression  to  that 
effect,  to  change  the  long-eetablished  prin- 
ciples which  governed  courts  of  equity  ju- 
risdiction In  dealing  with  the  finding  of 
the]nry  upon  an  issue  presented  to  it,  in 
an  action  relating  to  the  equitable  rights 
and  interests  ol  parties.  Brown  v.  Bucic, 
75  Mich.  274,  42  N.  W.  Rep.  837;  Carpentier 
T.  Montgomery,  18  Wall,  480. 

The  cohclDslon  of  this  court  Is  that  the 
finding  of  the  Jury  should  hare  been  set 
aside  by  the  court,  and  apon  the  evidence 
It  should  have  found  that  no  copartner- 
shlprclation  wasproved  tobaveexisted  be- 
tween plaintiff  and  defendant  in  respect 
to  said  business,  or  the  proceeds  or  prop- 
erty thereof.  This  not  having  been  done. 
It  is  our  opinion  that  the  court  should 
have  set  aside  the  verdict  and  finding  on 
the  motion  for  a  new  trial,  when  the  mat- 
ter was  formally  presented,  with  oppor- 
tunity to  fully  review  the  evidence  Upon 
this  appeal  appellant  anks  that  relief,  and 
in  uur  opinion  it  surely  should  be  granted. 
All  the  findings  of  the  court  subsequent 
to  the  approval  of  the  verdict  of  the  jury 
are  auxiliary  to  and  rest  upon  the  verdict, 
and  necessarily  fall  with  it.  So  that  the 
appointment  of  a  receiver  In  said  action 
will  then  rest  solely  upon  an  ex  pnrte 
showing,  which  upon  trial  has  been  found 
wanting  in  proof  to  sustain  It.  In  such 
a  case  the  appointment  ought  not  to  be 
allowed  to  stand  where  the  proceedings 
virtually  destroy  the  business,  and  result 
in  great  and  unjust  damage,  If  the  action 
is  not  well  founded,  unless  the  plaintiff  as- 
sumes effectually  aposltiou  of  responsibili- 
ty to  answer  for  such  damage,  in  case  the 
action  is  found  to  be  "without  sufficient 
cause."  Section  231,  Code  Civil  Proc. 
The  order  of  this  court  will  therefore  be 
that  the  finding  of  the  jury,  approved  by 
the  court,  beset  aside  and  vacated;  that 
the  decree  entered  thereon  be  reversed,  and 
a  new  trial  granted;  and, further  ordered, 
that  unless  a  good  and  sufficient  bond  has 
heretofore  been  filed  by  plaintiff  for  the 
appointment  of  a  receiver  in  said  action, 
as  provided  In  Bection  231  of  the  Code  of 
Civil  Procedure,  plalntiB  shall,  wittaln  10 
days  from  the  filing  of  the  remittttar  &nA 
this  order,  make  and  file  with  the  clerk  of 
the  court  below  a  good  and  sufficient  un- 
dertaking in  double  the  amount  of  the 
value  of  the  property  belonging  to  said  al- 
leged copartnership  firm,  as  stated  In  the 
complaint,  with  good  and  sufficient  sure- 
ties, tu  be  approved  by  the  court  in  which 
tbp  action  to  pending,  and  conditioned  as 
provided  in  teetlon  »tl  ot  the  Code  o(  Civil 


Proeednr*  ot  fhls  atate,  tbat.lii  defanlt  ol 
filing  such  nndertaking  within  the  time  pre- 
scribed in  this  order,  the  court  beluw  la 
directed  to  cause  the  receiver  in  said  ac- 
tion, as  well  as  all  others  who  have  been 
put  into  possession  of  any  effects  or  other 
valuable  things  belonging  to  the  businesa 
and  estate  in  controversy,  (except  such  aa 
may  have  bought  property  outright 
through  lawful  sales  by  said  receiver.)  to 
deliver  over  and  surrender  to  defendant's 
possession  all  n(  the  property,  funds, 
choses,  books,  (tapers,  and  other  thingH 
pertaining  to  Ruid  business  and  estate, 
which  have  come  Into  his  or  their  posses- 
sion or  control  through  the  proceedings 
bad  in  this  action,  and  that  as  complete 
restitution  be  made  to  defendant  of  the 
property,  funds,  and  other  possessions,  ol 
which  he  may  have  been  dispossessed  by 
proceedings  in  this  action  as  Is  possible 
by  the  just  and  eflectual  orders  of  the 
court  below  ;  that  the  receiver  and  others 
in  charge  of  said  property  or  funds,  or 
any  part  thereof,  be  required  to  file  his  or 
their  reports  in  court,  showing  full  ac- 
count ol  their  conduct  touching  the  same. 
Section  441,  Code  Civil  Proc. 

Blakb,  C.  J.,  and  Da  Witt,  J.,eonenr. 


(2  Colo.  A.  Z4S) 


Carson  v.  Bakrr. 
(Covrt  of  Avpeai' of  Colorado.    May23,  1899l) 

RbAL-BSTATS  AOBSTS— COVPBySATIOH. 

Defendant  pat  land  In  plaintiff's  hands  to 
■ell  St  a  certain  price.  Plaintiff,  being  unable  to 
Bell  at  the  flgures  named,  was  authorized  to  sell 
at  a  reduced  price,  but  was  a^in  ansnccessful. 
Defendunt  then  tried  to  get  plaintiff  to  negotiate 
a  trade  of  the  land  for  a  house,  stating  thbt  he 
was  wiUinf;  to  give  $1,000  boot,  and  would  give 
plaintiff  $100  if  the  trado  was  oonsummated.  The 
trade  was  made  by  defendant  consenting  to  give 
more  boot  Held,  that  plaintiff  was  entitled  to  re- 
cover. 

Appeal  from  Arapahoe  county  court; 
GEouas  W.  Mii.i.RR,  Judge. 

Action  by  Samuel  Baker  against  Ed- 
ward Carson,  for  real.«8tate  commissions. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

1.  E.  Baruain,  for  appellant.  Bost  Jt 
Bice,  for  appellee. 

BiRSELT.,  J.  Some  time  in  1989,  Edward 
Carson  was  interested  In  a  dairy  outfit, 
which  had  Its  headquarters  at  Josephine 
and  Thirty-First  streets,  In  the  city  ol 
Denver.  Some  time  prior  to  that  date  he 
had  listed  the  property  with  Baker,  the 
appellee,  as  a  real-estate  agent,  for  the 
purposes  of  sale  at  a  price  named.  Baker 
was  not  successful  in  his  efforts  to  sell  at 
that  price,  and  be  took  out  the  advertise- 
ment which  be  bad  inserted  in  the  paper 
to  iofluence  customers,  and  abandoned 
tba  project.  Subsequently,  and  about 
the  time  named,  Carson  reapproached 
him,  to  renew  his  efforts  at  a  reduced  price. 
Tbese  efforts  were  not  sncceastuL  Canoa 
then  sought  to  interest  Baker  in  negotlat- 
mg  a  traded  tbe  oatflt  tor  some  property 
which  belonged  to  a  man  named  Haynes. 
The  trade  which  Carson  suggested  waa 
the  exchange  of  the  dairy  outfit  and  pro|^> 
•rtgrtora  amall  bonae  and  aomelota  wbl^ 
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Haynes  owned  in  the  vicinity.     Caraon 

waa  willioK,  however,  to  pay  boot  to  tbn 
extent  ol  a  thuueand  doUarH,  if  the  trade 
could  be  made.  At  the  time  he  made  thla 
propoHltion  tu  Balder  he  bad  a  convertin- 
tion  concerning  what  he  wouid  pay  if  the 
trade  should  ultimately  be  curried  out. 
There  1h  aorae  discrepancy  between  the 
statemcntu  of  the  various  witnesses  as  to 
what  transpired  wbeu  be  and  Buker  con- 
cluded their  aRreeroent.  According  to 
tbe  judgment  which  was  rendered  by  the 
county  court,  the  trial  Judge  concluded 
tbe  agreement  was  that  Carson  should 
pay  Balcer  $100  in  caae  tbe  trade  should 
be  consummated.  He  was  fully  justified 
in  this  conclusion  by  a  fair  preponderance 
of  teatimon.v,  and  bis  judgment  should 
not  be  disturbed  unless,  under  the  facts, 
no  legal  liability  devolved  on  Carson  by 
reason  of  the  transaction.  This  cannot 
be  said  to  be  true.  It  has  been  argued, 
with  a  good  deal  of  force  and  considerable 
learning,  that,  in  order  to  entitle  a  broker 
to  commissions  for  the  sale  of  property, 
he  must  produce  a  purchaser  able,  ready, 
and  willing  to  buy  on  the  terms  nominated 
when  the  property  is  put  into  his  hands. 
This  is  true.  It  is  equally  true  that  the 
broker  most  be  substantially  the  moving 
cause  which  leads  to  the  sale,  when  be 
asserts  his  claim  for  commission.  The 
present  controversy,  however,  does  not 
involve  any  such  inquiry.  The  original 
transaction  between  the  parties  undoubt- 
edly contemplated  a  sale.  If  that  bad  been 
tbe  only  thing  which  occurred  between 
tbem.  Baker  could  not  recover,  since  he 
produced  no  purchaser  able  and  willing  to 
buy  upon  tbe  terms  given  to  blm.  This 
deal,  however,  was  subsequently  aban- 
doned, and  Baker  was  specifically  request- 
ed toenter  into  negotiations  with  Haynes, 
and  eudeavor  to  bring  about  a  trade  be- 
tween Haynes  and  Caraon.  His  efforts  In 
this  direction  seem  to  have  been  success- 
ful. The  trade  was  made,  and  although  the 
amount  of  the  difference  between  the  two 
properties  was  subsequently  enlarged  by 
Carson's  consent,  who  gave  $160  and  a 
barn,  In  addition  to  the  thousand  which 
he  originally  offered  to  pay,  the  alteration 
of  the  terms  of  the  trade  cannot  be  legal- 
ly said  to  deprive  Baker  of  bis  right  to  the 
compensation  which  Carson  undertook  to 
pay  for  his  services.  It  is  rarely  in  the 
contemplation  of  parties  who  undertake 
to  trade  properties,  where  one  is  to  pay 
an  estimated  difference  in  tbe  relative  value 
of  the  two,  that  the  trade  shall  be  com- 
pleted on  the  terras  originally  suggested 
by  either.  Matters  of  this  sort  always 
proceed  by  negotiation  and  mutual  con- 
cession, and  If  tbe  properties  are  ultimate- 
ly exchanged  by  tbe  consent  of  tbe  one 
who  employed  tbe  broker,  and  on  terms 
satisfactory  to  blm,  he  should  not  be  per- 
mitted to  escape  liability  to  pay  for  the 
services  which  have  been  rendered  him. 
In  the  present  case  the  trade  waa  made 
satisfactorily  to  the  owner,  who  put  tbe 
property  in  tbe  broker's  hands,  and  the 
agent  did  that  for  wblch  he  bad  been 
hired,  and  for  which  the  owner  agreed  to 
pay  him  a  specified  supi.  Since  tbe  broker 
earned  his  wages,  tbe  owner  ought  not  tt> 
coDiplaiD  if  be  is  called  upon  to  pay.    Tbe 


Judgment  of  the  county  court  is  In  accord 
with  tbe  principles  here  stated,  and,  since 
it  Is  supported  by  the  evidence,  it  must  be 
afiirmed. 


2  ColcA.  209 
Meyer  et  al.  v.  Holland, 
(Court  of  Appeals  of  Colorado.    May  9,  1S93.) 
Appeal— Record — Dismissal. 
The  abstract  failiDf;  tofuroishabrlet  state- 
ment ot  the  contents  of  tbe  pleadinfrs,  or  to  give 
the   points  of   the   pleadings   or  evidence,  or  tbe 
points  rolied  on  for  reversal,  as  provided  by  Sup. 
Ct.  Elulo  10,  appeal  will  be  dismissed. 

Appeal  from  Phillips  county  court; 
Jambs  Ui.ynn,  Judge. 

From  a  judgment  for  G.  W.  Holland 
against  Alex.  F.  Meyer  and  I).  W.  Reeves, 
tlie  latter  appeal.    Appeal  dismissed. 

Smith  A  Muntzinff,  for  appellants. 

Prr  Curiam.  In  a  primitlveway  tbeab> 
stract  of  record  in  this  caseinformsusthat 
a  summons  was  issued  by  a  justice  of  tbe 
peace,  and  returned  showing  service.  Be- 
yond this  tbe  abstract  is  wholly  insuffi- 
cient, and  in  no  sense  compiles  with  rule 
16  of  the  supreme  court  of  the  state  ot 
Colorado  and  of  this  court.  It  does  not 
contain  a  brief  statement  of  the  contents 
of  the  pleadings,  nor  set  forth  the  points 
ot  the  pleadings  or  evidence,  and  the 
points  relied  upon  for  the  reversal  of  the 
judgment  or  decree.  We  are  therefore  un- 
der the  necessity  of  dismissing  the  appeal 
for  failure  to  prosecute  and  present  the 
same  as  provided  by  statute  and  tbe  rules 
ot  tbe  court.    Tbe  appeal  is  dismissed. 


2  ColcA.  242 

Perkins  et  al.  v.  Peterson. 

(Cowrt  of  Appeals  of  Colorado.    May  23, 1893.) 

Mining  Costhacts— Liabilitt  of  Partners — Bv- 

IDBNOa — ASSIONMENT — ACTION  BY  ASSIONEE. 

1.  Defendants  contracted  In  writing  to  pur- 
chase a  portion  of  certain  mining  claims.  It  was 
agreed  orally  that  defendants  should  furnish  the 
money  necessary  to  develop  tbe  property,  while 
the  other  parties  to  the  contract  should  supervise 
the  work.  Alter  the  work  of  development  had 
continued  for  a  time,  defendants  ceased  to  ad- 
vance money.  Plaintiff  tben  purchased  certain 
claims  against  tbem  for  tbe  work  done  and  stiU 
unpaid  lor.  Held,  that  the  deed  and  contract 
were  admissible  in  evidence  for  tbe  purpose  ot 
showing  that  a  mining  partnership  existed  be- 
tween defendants  and  their  co-owners  of  the 
mining  property. 

2.  Plaintiff  being  the  owner  of  tbe  claims  by 
actual  purchase,  be  need  not.  In  order  to  recover 
thereon,  show  a  written  assignment  thereof. 

Error  to  Park  county  court;  Georob 
Ii.  HoKLNE,  Judge. 

Action  by  Augustus  L.  Peterson  against 
Perkins,  Hart  &  Co.  Judgment  tor  plain- 
tiff.   Uetendants  bring  error.    AfUrmed. 

B.  F.  Montgomery  and  H.  JU.  Jacoway, 
for  plaintiffs  in  error. 

BissELL,  J  In  1888,  A.  Bergh  was  an 
owner  In  certain  mining  claims  In  tb^ 
Platte  mining  district.  Park  county.  Colq., 
called  tbe  "Colorado  No.  1"  and  "Colora- 
do No.  2."  A.  H.  Estes  had  some  interest 
In  these  claims,  but  the  exact  extent  ot 
it  is  not  apparent  from  the  record.  In  No- 
vember, Estes  and  Bergh  made  a  contract 
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with  Perkins,  Hart  ft  Co.  to  transfer  to 
them  eleven  twenty-fllths  of  these  two 
properties,  tor  which  the  grantees  were  to 
expend  ii  Hum  not  exceeding  94,000  fur  the 
development  of  the  claims.  On  the  10th, 
eleven  twenty-tlftha  of  the  two  properties 
were  deeded  to  Perkins,  Shreve.and  Hart, 
who  composed  the  Ann  of  Perkins,  Hart 
&  Co.  The  deed  was  made  In  partial  per- 
formance of  a  contract  of  November  Ist, 
which  had  been  previously  executed.  Snb- 
seqaently,  Perkins,  Hart  &  Co.  and  Estes 
and  Bergh  proceeded  to  carry  out  their 
contracts  and  to  develop  the  property. 
According  to  the  terms  of  the  agreement, 
Eates  and  Bergh  were  charged  with  the 
duty  of  supervising  and  looking  after  the 
work,  while  Perkins,  Hart  &  Co.  were  to 
furnish  the  necessary  funds.  While  ail 
these  things  perhaps  were  not  specifically 
expressed  in  the  agreement,  whatever  else 
was  necessary  to  the  formation  of  a  min- 
ing copartnership  to  develop  these  claims 
was  by  parol  agreed  to  between  tbe  par- 
ties. In  other  words,  the  parties  agreed 
that  the  money  should  be  advanced  from 
time  to  time  by  Perkins,  Hart  &  Co.,  as 
might  be  required;  that  Estes  and  Bergh 
should  supervise  the  labor,  purchase  the 
materials,  and  devote  such  time  as  might 
be  necessary  to  render  the  enterprise  suc- 
cessful. In  pursuanfe  of  these  arrange- 
ments the  work  progressed.  Very  con- 
siderable supplies  werepurchased,  laborers 
were  hired,  and  Perkins,  Hart  &  Co.  sup- 
plied a  portion  of  the  money  provided  for 
by  their  agreement.  They  finally  ceased 
to  advance  money,  and  Bergh  and  Estes 
paid  a  part  or  all  of  the  bills  which  had 
accrued,  with  the  exception  of  some  labor 
accounts.  Falling  to  get  the  money 
from  Perkins,  Hart  &  Co.,  an  arrange- 
ment seems  to  have  been  made  with  Au- 
gustus L.  Peterson,  the  defendant  in  error, 
to  buy  these  various  claims.  The  com- 
plaint avers  that  tbey  were  ail  assigned 
and  sold  to  Peterson,  who  was  the  real 
owner,  and  entitled  to  maintain  a  suit  it 
Perkins,  Hart  &  Co.  were  liable  for  these 
expenditures.  During  the  progress  of  the 
trial  the  contract  and  the  deed  were 
oOered  in  evidence,  and  admitted  over  the 
objection  of  counsel.  Proof  was  made 
of  the  written  assignment  of  some  of  the 
claims,  and  evidence  was  introduced  wbicb 
showed  that  Peterson  had  become  the 
purchaser  of  all  the  debts,  had  advanced 
a  large  portion  of  the  purchase  money, 
and  was  obligated  for  the  balance.  Coun- 
sel objected  to  the  proof,  and  Insisted  that 
it  was  insufficient  to  support therecovery. 
The  objection  was  overruled,  and  judg- 
ment was  entered  against  the  plaintiffs  lo 
error  for  f  1,914.95. 

Tbe  obligation  of  Perkins,  Hart  &  Co. 
to  pay  these  bills  is  so  well  established 
by  the  record  that  the  judgment  should 
not  be  disturl)ed  unless  a  grave  error  has 
been  committed.  Their  principal  conten- 
tion, that  tbe  court  erred  In  admitting  the 
contract  and  deed  in  evidence,  has  no 
foundation.  It  is  quite  true  that  a  recov- 
ery could  not  be  had  against  them  on  the 
basis  of  either  of  those  documents.  This 
conclusion  does  not  determine  them  to  he 
Inadmissible  as  elements  of  proof.  Ac- 
cording to  tbe  record,  tbe  parties  liecame 


mining  copartners  for  tbe  purposes  of  de- 
veloping the  mining  claims  whicb   were 
the  subject-matter  of  tbe  contracts.    It  ia 
unimportant  that  that  partnership  was 
limited,  either  in  time,  in  extent,  or  in  its 
purposes.      Tbe     copartnership     relation 
was  formed,  and  existed  while  tbe  work 
was  being  done,  and   when  the  bills  were 
contracted  for  labor  and  supplies.    Since 
this  is  true,  it  follows  as  an  unavoidable 
legal  conclusion   that  Perkins,  Hart  &  Co. 
are  legally  bound  for  the  debts  legitimate- 
ly contracted   by   the  concern   during  the 
time  that  the  copartnership  relation  con- 
tinued.   The  proof  demonstrated  that  all 
the  bills  for  which  the  action  was  brought 
were  incurred  during  that  time,  and  con- 
tracted by  members  of  the  Hrm,  who  were 
authorized    by    tlie    agreement    among 
themselves  to  incur  the  obligations.    Un- 
der these  circumstances  it  is  impossible 
for  Perkins,  Hart  &  Co.  to  avoid  their 
llnbillty.    It  is  of  no  avail  as  an  objec- 
tion   tbat   tbe  agreement  and  the   Heed 
were  contracts /oter  partes,  and  chat  they 
had   nothing  to  do  with   the    debts    in- 
volved in  tbe  suit.    Regardless  of  tbe  in- 
dividuals  who  might  be  bound  by  tliose 
instruments,  it    must  be  true  that  they 
would  be  very  important  instruments  ot 
evidence  to  determine  the  relation  exist- 
ing between  these  four  parties,  and  wheth- 
er, under  all  the  circumstances,  tbey  shonid 
be  held  as  copartners  in  a  common  ento*- 
prise.    The  evidence  was  competent  for 
that  purpose,   and  tended  to  support  a 
necessary  issue  In  the  case,  and  was  prop- 
erly admitted  and  construed  by  the  court. 
It  Is  somewhat  more  difficult  to  dispose 
of  the  objection  that  the  plaintiff  failed  to 
establish  the  assignment  which  he  had 
alleged  in  his  complaint    This  might  pos- 
sibly have  been  a  fatal  objection,  but  for 
the  peculiar  character  of  the  avermeit 
concerning  the  transfer.    The  pleader  al- 
leged a  sale  of  the  various  clamis  to  the 
plaintiff,  but  did  not  aver  whether  they 
were   transferred   by    an  instrument  In 
writing  or  by  parol    No  available  objec- 
tion was  taken  to  the  pleading  in  that 
form,  and  the  inquiry  is  thus  narrowed  to 
the  very  simple  one  whether  a  transfer 
in  writing  is  essential  in  order  to  entitle 
a  plaintiff  to  recover  when  he  has  in  reali- 
ty become  the  purchaser  of  the  outstand- 
ing obligations  of  a  third  person.    It  was 
clearly  shown  by  proof  that  Peterson  had 
bought  all  these  claims,  paid  a  large  por- 
tion of  the  purchase  price,  and  become  ob- 
ligated to  pay  a  definite  and  fixed  sum 
therefor.     Under  these  circumstances,  it 
may  well  be  held  that  he  thereby  became 
tiie  owner,  and  was  therefore  entitled  to 
maintain  the  action  without  the  presence 
of  his  assignor.    It  is  quite  possible  that, 
if  the  transfer  had  been  simp^  for  the  pur- 
poses of  collection,  his  title  could  not  have 
been  maintained;    but  since  he  was  the 
owner  by  actual  purchase  there  is  no  legal 
obstacle  to  his  recovery.    It  simply  casts 
upon  the  defendants  the  duty  of  taking 
the  proper  steps  to  secure  the  presoice  of 
the  other  parties  if  they  deem  it  necessary 
for  their  protection.    These  are  the  only 
two  errors  which  are  argued  by  counsel 
in  their  brief,  and  consequoitly  are  the 
only  ones  considered  by  the  court,  or 
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Saased  opon  in  tbta  opinion.    Since  they 
o  not  compel  the  reversal  ol  the  Judg- 
ment, It  will  be  ufflrmed. 

2  O0I0.A.  246  

ATLAS  LUMBBR  CO.  T.  SCHBNCK. 

(Court  0/  Appeals  of  Colorado.    May  28, 1893. ) 

AOSNCT— WHIIT  UbLATIOIT  E>ZI8T8. 

Where  defendant  purchased  lumber  of 
plaintiff  for  the  purpose  of  bulldlne  a  house  for 
third  persons,  and  such  third  persons  did  not  au- 
thorize such  purchase,  and  he  in  purchaslngmade 
no  bargain  on  their  behalf,  nor  had  the  Koods 
charged  to  them,  hut  merely  gave  plaintiff  orders 
on  such  persons  for  some  of  the  money  due  un- 
der  his  contract  with  them,  defendant  was  not  the 
agent  of  such  persons. 

Appeal  frum  district  court,  Logan  coun- 
ty; S.  S.  DowNKR,  Judge. 

Action  by  the  Atlas  Lumber  Company 
against  W.  H.  Schenck.  Judgment  fur  de- 
fendant.   PlalntiR  appeals.    Reversed. 

iS\  A.  Barke,  Benedict  d^  Phelpa,  and  //en- 
jy  C.  Charpiot,  for  appellant.  Vf.  L.  Haya, 
for  appellee. 

B188KT.1,,  J.  This  action  concerns  the 
purchase  price  of  a  lot  of  lumber  said  to 
have  been  sold  by  tlie  Atlas  Lumber  Com- 
pany to  Schenck,  the  apppllne.  The  com- 
plaint contained  the  requisite  averments 
of  an  action  for  goods  sold  and  delivered. 
'While  the  ansvrer  denied  the  cause  ot  ac. 
tlon  as  stated,  the  real  defenRe  was  con- 
tained in  the  affirmative  plea  that  the 
goods  were  bought  by  Schenck  as  the 
agent  ot  R.  L.  and  An^e  Ruwden.  It  ap- 
peared that  In  the  latter  part  of  1S88  and 
early  In  1889  Schenck  was  building  two 
bouses  in  the  town  of  Sterling,  one  for 
himself  and  the  other  by  contract  for  tbe 
Rowdens.  It  is  unnecessary  to  state  tbe 
terms  of  hie  agreement  with  tbe  Row- 
dens, further  than  to  say  that,  In  general, 
tbe  contract  was  to  build  the  house  for  so 
much  money.  It  was  completed.  Before 
proceeding  with  the  building,  Schenk  en- 
tered into  negotiations  with  the  lumber 
company  for  the  material  necessary  to  the 
struc  tures.  There  is  no  dispute  concerning 
the  terms  on  which  be  bought  the  lumber 
for  his  own  bouse.  The  only  controver- 
sy is  as  to  what  was  used  in  building 
the  house  for  the  Rowdens.  It  Is  not  de- 
nied that  credit  was  not  asked  as  to  that 
material,  further  than  it  was  agreed  be- 
tween Schenck  and  the  lumber  company 
that  they  should  have  $100  out  of  the  first 
payment,  $300  out  of  the  second,  and  the 
balance  out  of  the  subsequent  payments  to 
be  made  by  Bowden.  It  was  Schenck'a con- 
tention, us  to  the  Rowdens*  supplies,  that 
he  acted  as  their  agent;  and  the  sale  was 
in  reality  made  to  them,  and  not  to  him. 
Unless  the  agency  be  conceded,  the  recov- 
ery cannot  be  sustained.  Schenck  entirely 
failed  to  support  his  pleading.  He  offered 
DO  evidence  whatever  of  his  agency,  nor 
of  any  such  ratification  of  his  acts  by  the 
Rowdens  as  would  make  them  liable  as 
npon  an  original  appointment.  The  only 
dealings  which  he  had  with  them  were 
those  which  resulted  In  the  contract  to 
build  the  house  at  a  certain  price.  They 
did  not  authorize  btm  to  purchase  mate- 
rials on  their  account,  nor  to  transact 
any  business  for  them  or  In  their  name. 
T.29P.no.l5— 72 


In  bis  transactions  witb  the  Inmber  com> 
pany  there  was  a  like  absence  of  all  the 
elements  of  agency.  He  bought  the  ma- 
terials himself,  he  did  not  attempt  to  make 
any  bargain  on  behalf  of  the  Rowdens, 
nor  did  he  have  tbe  goods  charged  to 
them  at  the  time  of  their  delivery.  The 
only  evidence  wbicb  he  ottered  that  in  any 
wise  bore  upon  this  proposition  was  the 
delivery  to  the  lumber  company  of  orders 
on  the  Rowdens  for  some  uf  the  moneys 
which  might  become  due  him  under  his 
contract  witb  them.  This  did  not  estab- 
lish an  agency,  and  can  hardly  be  said  to 
have  tended  in  that  direction.  To  reverse 
the  case  on  this  ground  does  not  violate 
the  well-establlohed  rule  of  this  court  to 
uphold  tbe  verdict  of  the  Jury  when  it  is 
rendered  upon  conflicting  testimony.  It 
is  simply  a  case  in  which  there  was  no  evi- 
dence to  establish  a  proposition  which 
must  be  proved  in  order  to  support  tbe 
defense  as  pleaded.  For  these  reasons  the 
judgment  entered  upon  tbe  verdict  must 
be  reversed,  and  the  cause  remanded,  for  n 
new  trial  in  conformity  with  this  opinion. 


"  '    ■  2  Coio.A.  235 

Brown  t.  Ckawford. 
i/Oourt  of  A  ppeals  of  ColorraSjo.    Hay  33, 1893. ) 
Paboi,  Instbuotions. 
Code,  i  187,  subd.   0,   providing  that  tbe 
instructions  wbioh  may  be  necessary  in  a   case 
shall  be  given  in  writing  before  argument,  does 
not  allow  the  giving  of  parol  instructions,  al- 
though the  same  be  taken  by  a  stenographer,  and 
afterwards  extended.    Lee  v.  Btahl,  11  Pao.  Rap. 
77,  9  Colo.  308,  followed. 

Error  to  Arapahoe  coanty  coort; 
Georob  W.  Miller,  .Tudge. 

This  suit  was  brought  byR.  J.  Craw- 
ford, for  use  of  D.  G.  Taylor,  against 
Charles  E.  Brown.  There  was  Judgment 
for  plaintiir,  and  defendant  brings  error. 
Reversed. 

C.  E.  a!  F.  Berrington,  tor  plaintiff  in 
error.  Dunklee  A  Jackaon,  for  defendant 
in  error. 

RiRHMOND,  P.  J.  This  was  an  action  to 
recover  (^omnilssions  alleged  to  have  been 
earned  by  D.  Q.  Taylor,  tor  whose  use  this 
suit  Is  brought,  in  procuring  the  pur- 
chaser for  certain  real  property.  The  rec- 
ord discloses  that  after  tbe  production 
of  the  testimony,  and  before  tbe  argument 
by  the  respective  parties,  the  defendant 
presented  written  Instructions  to  the 
court,  and  at  the  same  time  objected  to 
the  court  Instructing  the  Jur.r  oraIl.y. 
Tha  court  proceeded,  however,  to  instruct 
the  jury,  but  requested  the  stenographer 
of  tbe  court  to  note  theinstructionsgiven. 
At  the  conclusion  of  the  Instructions,  and 
bpfore  the  argument,  the  defendant  again 
excepted  to  the  instructions  as  given,  be- 
cause the  same  were  given  orally,  and 
excepted  to  tbe  Instructlona  generally,  as 
well  as  to  the  refusal  of  the  court  to  give 
tbe  Instructions  asked  by  bim.  It  also 
appears  from  the  record  that  after  in- 
structing the  Jury  orally,  and  subsequent 
to  the  argument,  the  instructions  as  given 
and  taken  by  tbe  stenograpber  were  ex- 
tended and  signed  by  the  Judge.  Subdl. 
vision  6  of  section  187  of  the  Code  pro- 
vides that,  "before  theargnment  is  begun. 
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the  court  ohall  give  such  InstrnctionB 
upon  the  law  to  the  jury  as  may  be  neces- 
sary, which  inatructious  shall  be  in  writ- 
ins  and  signed  by  the  jud^e. "  Sess.  La  ws 
1887,  p.  156.  In  thus  giving  the  instruc- 
tions we  thinis  the  court  erred,  and  vio- 
lated the  express  provisionHot  the  practice 
act  above  referred  to.  The  subsequent  ex- 
tension of  the  instructions  by  the  stenog- 
rapher and  the  signature  of  the  judge  did 
not  cure  the  error.  The  language  of  the 
Code  is  that  it  shall  be  given  in  writing 
before  argument,  and  signed  by  the  judge. 
In  the  case  of  Rich  v.  Lappin,  43  Kan.  6136, 
23  Pac.  Rep.  10H8,  it  was  held  that  "the 
district  court  must  give  its  instructions 
to  the  jury  in  writing,  when  requested  so 
to  do  by  either  party;  and  the  giving  of 
them  orally,  and  having  them  taken  down 
by  a  stenographer,  and  after  the  jury  has 
retired  having  them  written  out  by  the 
stenographer,  is  not  sufUcient. "  In  Rising 
Sun,  etc.,  Tp.  Co.  v.  Conway,  7  Ind.  187,  It 
was  held  that,  "when  thecourt  is  request- 
ed, at  the  proper  time,  to  give  Its  charge 
to  the  jury  In  writing,  the  whole  charge 
should  be  In  writing,  and  should  be  given 
literally  as  It  is  written."  Laselle  v. 
Wells,  17  Ind.  33;  Railroad  Co.  v.  Daniels, 
21Ind.2.57;  2 Thomp. Trials. §  2876.  Where 
the  statute  requires  a  written  charge  to 
the  jury,  it  is  error  for  the  court  not  to 
comply  with  It,  and  compels  a  reversal  of 
the  judgment.  State  v.  Potter,  1,5  Kan. 
302.  Jn  the  case  of  City  of  Atchison  v. 
Jansen,  21  Kan.  560.  this  doctrine  Is  an- 
nounced: "Where  the  statute  provides 
that  the  court  shall,  when  requested  by 
either  party,  reduce  Its  instructions  to 
writing,  this  provision  Is  mandatory, 
and  a  disregard  of  It  is  error,  compelling 
a  reversal.  Hence,  when  the  record  con- 
tains several  pages  of  Instructions,  which 
were  given  orally  to  the  jury,  in  disregard 
of  the  demand  of  one  party  for  written 
instructions,  and  some  of  which  are  plain- 
ly Instructions  upon  the  law  of  the  case, 
and  not  mere  directions  as  to  the  form  of 
the  verdict  or  other  collateral  matters, 
the  court  must  reverse  the  judgment, 
irrespective  of  the  question  whether  such 
oral  Instructions  as  are  Incorporated  Into 
the  record  are  correct  statements  of  the 
law  applicable  to  the  case. "  The  forego- 
ing authorities  have  received  the  sanction 
of  the  supreme  court  of  this  state  In  Mon- 
tellus  V.  Atherton,  6  Colo.  224;  Lee  v. 
Stahl,  »  Colo.  208,  11  Pac.  Rep.  77.  For 
this  error  alone  the  judgment  of  the  court 
below  must  be  reversed.  We  do  not 
think  It  necessary  for  us  to  review  the 
testimony  In  the  case,  or  pass  upon  the 
other  questions  presented  by  the  assign- 
ment of  errcirs. 
The  judgment  must  be  reversed. 


Cl-ARK  V.  MlSSOTTK   PAC.   RT.   CO. 

(Supreme  Court  of  Kansas.     May  7,  T893. ) 

IsjCRT  TO  Railroad  Employe— Nbolioent  Com- 
8TRCCTIOU    OP    Road  —  Contributory    Neoli- 
eENCB — Pleading  and  Proof. 
1.  Where  the  servant  has  equal  knowledge 
tvith  the  master  of  tbe  construction  and   condi- 
tion of  tbe  roadbed  of  a  railroad   company,  and 
knows  all  of  the  dangers  and  hazards  incident  to 
his  work  thereon,  such  servant  assumes  all  the 
risks  and  hazards  of  bis  employment. 


3.  In  oonstracting  a  branch  of  one  of  the  prin- 
cipal railroad  lines  of  the  state  dirt  ballast  was 
used  between  the  tracks  of  the  road,  the  dirt  or 
filling  not  extendine  to  tbe  end  of  the  ties,  but 
tbe  roadbed  was  raised  at  the  center,  sloping 
downward  towards  tbe  end  of  tbe  ties,  leaving 
no  dirt  under  tbem.  A  head  brakeman,  familiar 
with  the  construction  of  tbe  roadbed,  embank- 
ment, and  trauk,  and  having  control  of  the  move- 
ment of  the  train,  jnst  after  dark,  when  the 
roadbed  was  covered  with  snow  which  bad  fallen 
alter  some  sleet,  directed  tbe  engineer  to  back 
tbe  train  up,  and  while  the  train  was  moving 
slowly  backward,  he  stepped  in  between  two 
cars  to  uncouple  them  and  slipped  and  fell  with 
his  knee  across  the  rail.  Tn  this  condition  he  was 
run  over  and  his  knee  crushed.  Subsequently, 
his  injured  leg  was  amputated,  and  soon  after- 
wards he  died.  Held,  under  these  circumstances, 
no  negligence  can  be  imputed  to  the  railroad 
company. 

3.  A  trial  court  commits  no  error  in  ref  osing 
evidence  outside  of  tbe  allegations  of  the  plead- 
ings, and  not  within  any  of  tbe  issQes  framed 
thereby. 

(SyUubus  by  the  Court.) 

Error  from  district  court.  Cloud  couDty; 
E.  Hutchinson,  Judge. 

Action  by  Caroline  Clark,  as  administra- 
trix of  William  D.  (Hark,  deceased,  against 
the  Missouri  Pacific  Railway  Company, 
to  recover  damages  for  the  death  of  de- 
ceased. Judgment  for  defendant  on  de- 
murrer to  plaintiff's  evidence.  New  trial 
denied.    Plaintiff  brings  error.    Affirnaed. 

Tbe  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Horton,  C.  J.: 

On  March  22, 1887,  Caroline  Clark,  as  ad- 
ministratrix of  the  estate  of  William  D. 
(/lark,  deceased,  commenced  her  action  in 
the  district  court  of  Cloud  count.v,  to  re- 
cover ?10,000  as  damages  by  the  reason  of 
the  death  of  William  D.  Clark.  It  was 
alleged  in  the  petition  that  W^IIllam  D. 
Clark  was,  on  December  12.  18S5,  in  the 
service  of  the  defendant  as  a  brakeinan  on 
one  of  its  trains  running  from  Burr  Oak, 
In  Jewell  county,  to  Jamestown,  in  C^ond 
county,  on  the  Jewell  branch  of  the  Cen- 
tral Branch  Union  Pacific  Railroad,  con- 
trolled and  operated  by  the  defendant, 
and  that  he  was  Injured  at  an  Intermedi- 
ate station  called  "Randall,"  on  the 
branch,  and  that  he  died  on  December  14. 
188.5.  The  circumstances  of  the  injury  are 
alleged  In  the  petition  as  follows: 
"That  while  at  said  Randall  station  part 
of  said  train  ot  cars  was  switched  upon 
the  side  track  of  said  station,  and  tbe 
said  Wm.  D.  Clark,  as  a  part  of  his  duties 
as  said  brakeman,  was  then  and  there  re- 
quired to,  and  did  then  and  there,  couple 
and  uncouple  certain  cars  of  said  train. 
That  while  so  engaged  said  train  of  cars, 
to  wit,  that  part  of  said  train  of  cars 
that  had  been  switched  upon  said  side 
track,  was  pulled  off  of  said  side  track  apon 
the  main  track  of  said  road,andea8t  of  the 
east  end  of  said  side  track,  and  tbe  said 
Wm.  D.  Clark  was  then  and  there,  on  said 
main  track,  required  to  continue  to  do 
and  perform,  and  did  do  and  attempt  to 
do,  the  work  of  coupling  and  uncoupling 
the  cars  of  said  train.  That  at  the  place 
on  said  iuain  track  where  said  coupling 
and  uncoupling  were  required  to  be  done 
the  roadbed,  embankment,  and  track, 
through  tbe  negligence  and  want  of  care 
of  said  defendant,  were  in  a  detective  con- 
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Wtlon,  and  badly  out  of  repair,  making  It 
unsafe  and  dangerous  for  any  one  tu  do 
or  attempt  to  do  the  xvorK  of  coupling  or 
uncoupliuB  cars  at  this  place  In  the  man- 
ner In  which  said  work  had  to  be  done  by 
the  said  Wm.  D.  Clark.  That  he  was  not 
familiar  with  tbecondltion  of  the  roadbed, 
embankment, and  track  at  this  point,  and 
did  not  know  from  the  condition  thatsaid 
roadbed,  embankment,  and  track  was  then 
la  at  said  place  that  it  wasdangerouaand 
unsafe  to  couple  or  uncouple,  or  to  at- 
tempt to  couple  or  ancouple,  cara  at  said 
))lace;  and,  It  being  dark  at  the  time,  he 
was  prevented  by  the  darkness  from  Reeing 
the  bad  condition  of  the  said  roadbed,  em- 
bankment, and  track  atsaid  place  was  then 
in,  and  did  not  know  that  it  was  danger- 
ous and  unsafe  for  him  to  couple  or  un- 
couple, or  attempt  to  couple  or  uncouple, 
cars  at  said  place.  That,  notwithstand- 
ing the  said  Wm.  D.  Clark,  at  said  time 
and  place,  was  required  and  obliged,  in 
the  line  of  his  duty  as  such  brakeman,  to 
couple  and  uncouple  the  cars  of  said 
train,  and  that  whilst  so  engaged,  and 
without  any  negligence  or  fault  on  his 
part,  the  said  Wm.  D.  Clark,  by  reason  of 
the  said  roadted,  embankment,  and  track 
being  defective  and  out  of  repair  atsaid 
place,  while  in  the  act  of  coupling  or  un- 
coupling acarofsaid  train,  slipped  and  fell 
between  and  under  the  cars  of  defendant's 
said  train,  said  train  being  then  In  motion, 
andsolmmediatelysetln  motion  by  tbeem- 
ployes  of  the  said  defendant  in  the  control 
of  said  train.  That  by  reason  of  said  fall, 
caused  by  the  defective  condition  of  said 
roadbed,  embankment, and  track,  causing 
the  said  Wm.  D.  Clark  to  slip  and  to  fall 
between  and  under  the  cars  of  defendant's 
train  then  in  motion,  the  said  Wm.  D. 
Claik  was  then  and  there  sorely  and 
grievously  Injured,  and  had  bis  right  leg 
crushed,  mangled,  and  broken,  both  above 
and  below  the  knee,  and  was  otherwise 
Injured."  The  petition  further  alleged 
"that  after  the  said  injuries  were  received 
by  the  said  Wm.  D.  Clark,  as  aforesaid, 
and  on  the  same  day,  the  said  Wm.  D. 
Clark  was  removed  and  conveyed  by  the 
said  defendant  and  defendant's  employes 
from  said  Randall  station  to  the  ^jaid 
Jamestown,  in  Cloud  county,  Kansas, 
and  by  the  said  defendant  there  placed  in 
the  charge,  care,  and  control  of  the  physi- 
cians and  surgeons  of  said  defendant,  then 
in  the  service  and  employ  of  the  said  Mis- 
souri Pacific  Railway  Company,  to  be 
cared  for  and  treated  by  them  for  the  in- 
juries received;  that  the  said  physicians 
and  surgeons  of  the  defendant  assumed 
the  charge  and  care  of  the  said  Wm.  D. 
Clark,  the  Injured  man,  and  took  the  en- 
tire control  and  management  of  the  case, 
prescribing  the  treatment  for  his  injuries, 
and  giving  all  directions  connected  there- 
with ;  that  said  defendant,  by  reason  of 
the  obligations  resting  and  devolving 
upon  it  towards  the  said  Wm.  D.  Clark, 
its  employe,  was  in  duty  bound  and  under 
obligations  to  furnish  him  with  compe- 
tent, careful,  and  skillful  physicians  and 
surgeons,  having  the  requisite  profession- 
al discretion,  iudgment,  knowledge,  and 
ability  to  properly  manage  and  treat 
such  injuries  as  the  said  Wm.   D.  Clark 


"had  received,  and  to  perform  in  a  proper 
manner  and  at  the  proper  time,  and  with- 
out unnecessary  delay,  and  with  due  skill, 
such  surgical  operations  as  the  nature  of 
the  Injuries  received  by  the  patient  in 
their  charge  might  require  and  demand 
for  his  benefit  and  safety  ;  that  the  nature 
of  the  Injuries  received  as  aforesaid  by  the 
said  Wm.  D.  Clark  were  such,  his  right  leg 
being  crushed  and  mangled  and  the  bones 
broken  both  above  and  below  the  knee, 
that  amputation  of  the  right  leg  above 
the  knee  was  necessary  and  required  to 
be  performed  without  delay  in  order  to 
save  the  life  of  the  said  Wm.  \).  Clark,  yet 
the  said  phyMcians  and  surgeons  of  the 
said  defendant  having  charge  of  the  in- 
jured man,  not  regarding  their  duty  in  the 
premises,  wholly  failed  and  neglected  to 
give  to  the  said  Wm.  D.  Clark  the  imme- 
diate, prompt,  and  proper  surgical  and 
medical  aid  and  attention  which  the  seri- 
ous nature  of  bis  injuries  required  and 
demanded,  but,  on  the  contrary,  care- 
lessly, negligently,  heedlessly,  and  cause- 
lessly failed  and  delayed  for  a  long  time, 
to  wit,  for  about  the  space  of  twelve  or 
more  hours  after  the  said  injuries  were  re- 
ceived by  the  said  Wm.  D.  Clark,  to  ampu 
tate  said  injured  limb,  as  was  nfcessary 
to  be  done  to  save  the  life  of  the  said 
Wm.  D.  Clark,  and  further  failed  and  neg- 
lected, during  said  delay,  to  render  the 
said  Wm.  D.  Clark  the  proper  and  neces- 
sary aid  and  attention  and  skillful  hand- 
ling required  for  his  condition,  but,  on  the 
contrary,  administered  to  him  In  large 
and  dangerous  quantities  powerful  opi- 
ates and  anflpsthetics,  prejudicial,  hazard- 
ous, and  injurious  to  give  and  administer 
to  a  person  Id  his  condition,  and  neglected 
and  failed  to  give  him  the  proper  treat- 
ment and  care."  The  cause  was  heard  be- 
fore the  court  and  a  Jury.  When  the 
plaintiff  had  rested  her  case,  the  defendant 
demurred  to  her  evidence,  which  demurrer 
the  court  sustained,  to  which  plaintiff  ex- 
cepted, and  filed  her  motion  for  a  new 
trial,  which  was  overruled,  to  wiiicb  she 
again  excepted.  Plaintiff  brings  the  case 
here  to  have  the  rulings  and  decisions  of 
the  district  court  reversed. 

A.  D.  Wilson  and  Keaaett,  Peck  <ff  Mat- 
son,  for  plaintiff  in  error.  Wa/fgener, 
Martin  &  Cfrr,  for  defendant  in  error. 

HoRTu.N,  C.  J.,  (after  etating  the  facta.) 
It  was  charged  in  the  petition  that  the 
.■oadbed,  embankment,  and  track  of  the 
railroad  at  Randall  Htation,  where  Wil- 
liam D.  Clark,  the  brakeman,  was  injured, 
were  at  the  time  dangerous  and  unsafe  for 
coupling  or  uncoupling  cars.  It  was  also 
chatiged  that  by  reason  of  the  roadbed, 
embankment,  and  track  being  defective 
and  out  of  repair  at  the  place  of  the  iniury, 
while  Clark  was  in  the  act  of  uncoupling 
a  car  from  the  train,  he  slipped  and  fell  be- 
tween and  under  the  cars;  that  the  train 
was  then  in  motion,  and  had  been  im- 
mediately before  set  in  motion  by  the 
employes  of  the  railroad  company  con- 
trolling the  same.  The  evidence  shows 
that  Clark  had  been  running  oyer  the 
branch  line  continuously  from  April,  1884, 
until  the  time  of  the  accident, — ^about  20 
months.      He    lived    at    Jamestown.      He 


Digitized  by 


Google 


1140 


PACIFIC  BElH>BTEB,YoL.  29. 


(Saa. 


made  two  ronnil  trips  each  day,  being  a 
brakeman  all  the  time.  On  one  round 
trip  It  was  called  a  passenger  train,  and 
the  other  a  mixed  train.  Part  of  the  time 
he  acted  as  baggage  man  on  the  passenger 
train,  but  he  helped  to  do  the  switching 
all  the  time.  He  was  over  this  track 
many  times,  and  helped  to  do  the  train 
work  In  coupling  and  uncoupling  cars  at 
Randall.  The  road  was  built  In  1879.  The 
evidence  shows  that  the  road  was  bal- 
lasted with  dirt  In  the  usual  manner  of 
snch  ballast,  namely,  a  ridge  of  dirt  in  the 
middle  of  the  track  as  blgli  as  the  top  of 
the  ties,  and  descending  each  way  to  the 
bottom  of  the  ties  at  the  ends,  making  a 
descent  of  six  inches  in  the  tour  feet  from 
the  middle  of  the  track  to  the  end  of  the 
ties;  and  this  was  the  condition  of  the 
road  throughout,  except  at  the  terminal 
stations  of  Jamestown  and  Burr  Oak, 
where  the  filling  extended  to  the  end  of 
the  ties,  level  with  the  top. 

W.  W.  Pinkerton,  the  conductor,  and 
William  Tangman,  the  engineer,  were  the 
only  railroad  men  who  testified  on  the 
trial.  Neither  was  In  the  service  of  the 
company  at  that  time.  Both  were  frleuds 
of  the  plaintiff,  all  living  in  the  same 
town.  They  testified  that  this  road  was 
constructed  like  western  roads  generally 
are.  Mr.  Pinkerton  said  the  dirt  was 
raised  at  the  center,  and  sloped  down- 
ward towards  the  ends  of  the  ties,  for  the 
purpose  of  drainage,  and  to  let  the  water 
out  from  under  the  ends  of  tha  ties.  Mr. 
Tangman  testified  that  it  was  customary 
on  the  central  branch.and  on  western  roads 
generally,  to  fill  in  the  center  of  the  track 
and  slope  outward,  except  at  terminal 
stations,  but  that  on  eastern  roads  they 
usually  grade  them  up  quite  a  distance 
from  the  switch  targets.  The  first  wit- 
ness was  J.  M.  Rogers.  The  accident  oc- 
curred on  Saturday  night,  and  he  was 
over  the  track  Sunday  forenoon.  He  testi- 
fied that  at  the  time  of  the  accident  the 
ground  was  covered  by  snow  which  had 
fallen  after  some  sleet.  Two  other  wit- 
nesses testified  that  there  was  snow  on 
the  ground,  and  one  of  them  said  there 
might  have  been  sleet  also.  The  move- 
ments of  the  train  at  the  time  of  the  acci- 
dent were  under  the  direct  control  of  Mr. 
Clark.  He  was  the  head  brakeman. 
Owens  was  the  rear  brakeman.  Mr. Clark 
was  ahead  giving  signals  to  the  engineer, 
to  direct  the  movement  of  these  cars. 
Four  or  five  were  attached  to  the  engine, 
and  bad  been  drawn  out  upon  the  main 
track  east  of  the  switch  target.  It  was 
desired  to  throw  two  or  three  of  these 
back  upon  the  side  track.  Mr.  Clark 
turned  the  switch,  so  that  the  cars  would 
go  back  upon  it.  William  Tangman,  the 
engineer,  referring  to  Mr.  Clark,  said,  "He 
gave  the  signal  to  back  up."  The  en- 
gineer obeyed  the  signal,  and  backed  up 
slowly.  As  the  cars  were  moving  back- 
ward, Mr.  Olark  stepped  In  to  draw  the 
pin  to  uncouple  the  cars  that  were  to  be 
left  on  the  side  track,  from  the  others. 
He  succeeded  in  drawing  the  pin, and  then 
"slipped  and  fell"  with  his  knee  across  the 
rail,  and  one  truck  of  the  car  from  which 
he  had  cut  the  otliers  off  ran  over  and 
crushed  his  knee.    The  accident  occurred 


between  6  and  6  o'clock  In  tbe  evening:. 
The  employes  of  the  train  had  their  lan- 
terns lit  before  tbey  reached  Randall.  The 
leg  of  Mr.  dark  which  was  Injured  was 
amputated  the  next  morning,  but  he  died 
the  day  after.  The  evidence  showing  that 
dirt  ballast  was  used  between  the  tracks, 
that  the  dirt  or  filling  did  not  extend 
to  the  ends  of  the  ties,  and  that  the  road- 
bed was  raised  at  the  center,  but  sloped 
dowuward  towards  the  ends  of  the  ties, 
leaving  no  dirt  under  the  ends,  did  not  es- 
tablish that  the  road  was  improperly  con- 
strncted  or  out  of  repair.  Indeed,  the  evi- 
dence is  to  the  effect  that  the  road  or 
branch  was  constructed  like  similar  roads 
or  branches  are  generally  constructed  in 
Kansas.  But,  if  the  road  was  negligently 
constructed  or  kept  in  repair,  the  de- 
ceased had  notice  of  it. 

In  Rush  V.  Railway  Co.,  36  Kan.  129,  12 
Pac.  Rep.  582,  Mr.  Justice  Valentine, 
speaking  for  the  court,  said:  "All  that 
can  be  required  of  the  employer  is  that  he 
shall  see  that  the  emolove  is  informed 
with  respect  to  all  the  dangers  and  hax- 
rards  Incident  to  the  work;  and  when  this 
is  done  the  employe  will  assume  all  the 
risks  and  hazards  ol  his  employment. 
The  employer  must  always  act  In  good 
faith  towards  his  employe,  and  see,  as  far 
as  he  reasonably  can,  that  the  employe 
does  not  take  any  unknown  risks  or  bas- 
ards.  But  where  the  employer  and  the 
employe  are  equally  competent  to  Judge 
of  the  risks  and  hazards,  and  both  have 
equal  knowledge  of  the  surroundings,  the 
employer  cannot  be  culpably  negligent  as 
towards  the  employe,  although  the  work 
may  be  dangerous  or  hasardous,  and  al- 
though it  might  be  made  safer  by  the  em- 
ployer if  he  should  choose  to  do  so.* 
Williams  V.  Railroad  Co.,  22  Kan.  117; 
Railroad  Co.  v.  Plunkett,  25  Kan.  188: 
Railroad  Co.  v.  Wagner,  33  Kan.  660,  7 
Pac.  Rep.  204;  Railway  Oo.  v.  Weaver.  35 
Kan.  412, 11  Pac.  Rep.  408.  In  the  recent 
case  of  Railroad  Co.  v.  Liehe,  (Colo.  Sup.j 
29  Pac.  Rep.  176,  it  was  said:  "The  rule 
is  that,  when  a  person  engages  intheserv- 
ice  of  another  he  undertakes,  as  between 
himself  and  his  employer,  to  assume  all 
the  ordinary  danger  and  liability  of  the 
business  upon  which  be  is  about  to  enter, 
and  no  more,  and  if,  without  fault  on  bis 
part,  he  Is  injured  as  the  result  of  the  neg- 
ligence of  the  master,  the  latter  must  an- 
swer In  damages.  There  are  some  excep- 
tions to  the  rule  stated;  as,  for  Instance, 
where  the  servant  has  equal  knowlediie 
with  the  master  of  the  defects  oTigHnp  in 
the  machinery,  the  servant  will  be  deemed 
to  have  waived  his  right  of  action  for 
damages  arising  from  injuries  resulting 
from  such  defects."  It  is  not  claimed  in 
this  case  that  the  railroad  companv 
agreed  with  tbe  deceased  to  change  or 
add  additional  ballast  to  the  roadbed,  or 
that  it  induced  him  to  remain  by  any 
promise  to  reconstruct  or  repair  the  road- 
bed, embankment,  or  track.  The  move- 
ment of  the  train  was  under  the  control 
of  the  deceased,  and  by  his  signal  tbe 
engineer  of  the  train  backed  it  op  slowly; 
therefore  it  cannot  besaid,  when  he  slipped 
and  fell,  he  was  compelled  by  his  superiors 
to  go    Into    an    unsafe  and    dangerous 
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place  to  perform  work.  The  acddeot 
waH  a  moet  anfortanate  one,  but  the  proof 
In  tbe  case  did  not  fix  any  liability  upon 
the  railroad  company.  There  was  evi- 
dence offered  tending  to  show  that  one 
end  of  a  rail  of  the  road  was  silvered  up, 
and  that  soine  one,  when  crossing  over  It, 
bad  caught  his  pants  and  fell  down. 
Other  witnesses,  however,  for  the  plain- 
tiff made  an  examination,  and  did  not 
notice  or  And  this  defect;  but,  if  the  de- 
fect existed  as  described.  It  was  some  10 
feet  from  where  the  deceased  slipped  and 
fell,  and  does  not  seem  to  bave  been  In 
anyway  the  cause  of  the  accident.  The 
same  may  be  said  concerning  a  broken  tie 
which  was  found  a  little  east  of  where 
Mr.  Clark  lay,  which  was  broken  in  the 
middle ;  but  spikes  held  the  rails  to  it  at 
'each  end.  Railroad  Co.  v.  Wagner,  snpra ; 
Railroad  Co.  v.  Estes,  87  Kan.  715, 16  Pac. 
Bep.  181. 

It  is  next  claimed  that  the  railroad  com- 
pany Is  liable  npon  the  ground  that,  after 
the  accident,  the  physli'laus  or  sargeons  of 
the  company  were  negligent  in  treating 
Mr.  Clark  and  Id  amputating  his  leg.  Dr. 
Friday,  a  regular  practicing  physician  at 
Randall,  was  called  imiuedlately  after  the 
accident.  Mr.  Clark  was  taken  to  his 
home  in  Jamestown,  and  Dr.  Friday  did 
everything  possible  for  his  relief  nntil  he 
reached  that  town.  Dr.  Hartwell,  the  lo- 
cal surgeon  of  the  railroad  company, 
then  attended,  and  reported  the  accident 
by  telegraph  to  Dr.  Holland,  the  assistant 
general  surgeon  at  Atchison, —170  miles 
away.  Dr.  Holland  tried  to  furnish  as- 
sistance from  Clyde  and  Jewell  City,  but 
failed.  Then  he  wired  Dr.  Hartwell  to 
call  in  any  physician  he  chose  in  James- 
town. There  Is  evidence  tending  to  show 
that  the  amputation  might  have  been 
made  at  10  or  11  o'olock  on  the  night 
of  the  accident  It  was  not  made  un- 
til about  6  o'clock  the  next  morning,— 12 
or  18  hours  after  the  accident.  Four 
expert  physicians  and  surgeons  were 
then  pi*esent,  and  assisted  in  the  opera- 
tion. They  were  Doctors  Friday,  Hart- 
well, Moore,  and  Pigman.  The  only  pos- 
sible compiaintconcerning  tfaearopntalion 
that  can  be  made  Ih  that  it  might  have 
been  performed  six  or  seven  honrs  before 
it  was.  Dr.  Moore  attended  Mr.  Clark  at 
the  Instance  of  the  family,  and  no  objec- 
tion was  made  by  Dr.  Hartwell  to  the 
calling  of  any  other  physician  and  sur- 
geon. It  does  not  appear  that  the  rail- 
road company  was  under  any  legal  obli- 
gation to  provide  medical  or  surgical 
care.  Railway  Co.  v.  Beatty,  35  Kan.  265, 
10  Pac.  Rep.  845.  Upon  the  facts  disclosed 
there  Is  no  evidence  showing  or  tending  to 
show  that  the  railroad  company  can  be 
held  liable  for  any  results  of  themedicalor 
surgical  treatment  of  Mr.  Clark  after  the 
accident,  which,  with  the  exception  of  the 
dela.v  in  making  the  amputation,  accord- 
ing to  all  the  testimony,  was  proper  and 
skllirul. 

Complaint  is  farther  made  that  the  trial 
court  committed  error  in  refusing  to  per- 
mit plaintiff  to  show  that  one  of  the  two 
cars  between  which  the  deceased  was  In- 
jured was  taken  from  another  road,  and 
differed   from   those  in  general  use  on  the 


defendant's  road.  In  that  it  bad  no  hand- 
holds or  guards  to  hold  or  support  a  per- 
son in  coupling  or  uncoupling  cars.  It  is 
also  claimed  that  the  court  committed 
error  In  excluding  the  evidence  offered, 
tending  to  show  that  Mr.  Clark,  in  bis 
lifetime,  paid  to  the  railroad  a  certain 
portion  of  his  salary  in  consideration  of 
which  the  company  was  to  give  him  med- 
ical treatment  in  case  of  injury.  The  evi- 
dence rejected  was  not  offered  to  support 
any  allegation  of  the  petition.  If  themat- 
ters  attempted  to  be  established  by  the 
rejected  evidence  were  material,  they 
ought  to  have  been  alleged  In  tbe petition. 
Mo  issue  was  tendered  by  the  pleadings 
thereon.  The  railroad  company  had  a 
right  to  assume  that  it  would  not  be 
called  upon  to  meet  any  negligence  or  oth- 
er material  matter  not  pleaded.  Railroad 
Co.  v.  Irwin,  85  Kan.  2S6,  10  Pac.  Rep.  820; 
Railway  Co.  v.  Fudge,  39  Kan.  543, 18  Pac. 
Rep.  720.  The  judgment  of  the  district 
court  will  be  affirmed. 
All  the  justices  concurring. 


School  Dist.  No.  89  op  Brown  Countt 
V.  Sullivan  et  hI. 

(Supreme  Court  of  Kamaa.    May  7, 1892.) 

School  Districts — Contracts— Ratification. 
A  contraut  for  building  a  scboolhouse, 
void  because  made  only  by  one  member  of  tbe 
school  board,  may  be  ratified  and  made  binding 
by  tbe  action  of  tbe  school  district  In  completing 
the  building  left  unfinished  by  an  absconding 
contractor;  by  furnishing  tbe  same  with  seats, 
desks,  and  other  necessary  scbool-house  furni- 
ture: by  oocunying  tbe  same  for  school  par- 
poses  ;  and  by  fnsuring  tbe  same. 

(SyUdbiu  by  Simpson,  C.) 

Commlssinners'  decision.  Error  from 
district  court.  Brown  county;  R.  C.  Bas- 
8KTT,  Jucige. 

Action  by  Theodore  F.  Sullivan  and  oth- 
ers against  school  district  No.  39,  Brown 
county,  to  recover  for  lumber  furnished 
for  a  schoolhouse.  On  a  Judgment  for 
plain  tiffs,  defendant  brings  error.  Afflrmed. 

W.  D.  Webb  and  Grant  W.  Harrlnffton, 
for  plaintiff  in  error.  James  Falloon,  tov 
defendants  in  error. 

Simpson,  C.  The  material  facts  in  this 
case  can  be  found  stated  in  the  opinion  of 
Justice  VALRiNTiNR  iu  39  Kau.  347,  18  Pac. 
Rep.  287,  delivered  when  the  case  was  flrst 
brought  to  this  court.  When  the  case 
went  back  to  the  district  court  of  Brown 
county  it  was  tried  to  a  jury,  and  a  gen- 
eral verdict  for  tbe  defendants  in  error 
was  returned  for  $634.52.  The  jury  also 
returned  the  following  answers  to  special 
questions  of  fact  submitted  to  them :  "  (1) 
Did  the  defendant  school  district,  or  any 
of  Its  officers,  enter  into  a  contract  for  the 
erection  or  a  scboolhouse,  on  the  land  de- 
scribed In  the  petition,  with  Hiram  Eley? 
■Answer.  Yes.  (2)  Was  that  contract  ex- 
pressed or  Implied?  A.  Implied.  (3)  What 
was  Hiram  Eley  to  receive  for  the  build- 
ing of  that  scboolhouse, — furnishing  all 
the  material?  A.  Eight  hundred  and 
thirty-eight  dollars.  (4)  Was  tbe  fact 
known  to  each  member  of  the  board  that 
the  defendant  Hiram  Rley  was  construct- 
ing this  scboolhouse?    A.  Yes."  "WWas 
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the  fact  that  Hiram  Gley  was  buildlDK  a 
tichoolbonae  for  the  defendant  achool  dis- 
trict, under  a  contract  and  agreement- 
with  C.A.Sawyer,  treasurer  of  the  defend- 
ant scbuol  district,  generally  known  in 
that  achool  district?  A.  Yes.  (7)  When 
did  he  commence  the  work  of  erecting  the 
schoolhouse?  A.  On  or  about  November 
1, 1883.  (8)  When  did  he  cease  wnrl<,  and 
did  he  abscond?  A.  He  ceased  work  No- 
vember 22,  1883;  absconded  between  22d 
and  24th  of  November,  1883.  (»)  How  far 
was  the  schoolhouse  completed  when  he 
absconded?  A.  It  was  ready  for  plaster- 
ing. (10)  At  the  time  of  the  arrangement 
between  Eiey  and  any  member  of  the 
school  board  did  the  board  act  inconcert? 
A.  Nu.  (11)  ]t  Eley  absconded,  how  long 
did  the  schoolhouse  remain  unoccupied 
and  unfurnished?  A.  Finished  January 
l(t.1«84;  occupied  June  at,  1884.  (12)  Wlien 
did  the  defendant  school  district  complete 
and  Hnish  the  schoolhouse?  A.  January, 
1SS4.  (13)  What  other  contract  was  made 
«lih  defendant  Eley  for  the  erecting  of 
tite  KchoulhouKethan  the  arrangement  and 
<"')iitract  made  between  him  and  C.  A. 
Snwvei',  treasurer  of  the  defendant  school 
district?  A.  No  other.  (14)  What  did  the 
defendant  school  district  expend,  aud 
what  did  the.v  do  to  the  completing  of  the 
KChoulhouHR?  A.  Expended  ($600)  six  hun- 
dred dollars,  plantered  and  completed 
the  house.  (15)  What  knowledge  had 
they.  If  any,  that  the  defendant  Hiram 
Eley  contracted  for  the  building  of  the 
schoolhouse,  and  that  he  had  done  so  un> 
der  a  contract  of  agreement  with  C.  A. 
Sawyer,  treasurer  of  the  defendant  school 
district?  A.  General  knowledge,  and  by 
erection  of  building.  (16)  What  action 
did  defendant  school  district  take  in  the 
meeting  of  school  district  to  accept  this 
schoolhouse  which  the  defendant  Eley  bad 
partially  constructed?  A.  By  completing 
arrangements  to  pay  indebtedness  accrued 
by  reason  of  finishing  said  house.  (17) 
What  use  did  the  defendant  school  district 
make  of  it  since?  A.  Used  it  for  school 
purposes.  (18)  What  other  schoolhouse 
had  the  defendant  school  district  at  the 
time  of  accepting  the  schoolhouse  com- 
nit-nced  by  defendant  Eley?  A.  The  old 
school  building.  (19)  What  did  the  de- 
fendant school  district  do  in  the  way  of 
finishing  the  schoolhouse  commenced  by 
the  defendant  Eley?  A.  Plastered  it  and 
hung  doors.  (20)  What  did  defendant 
achool  district  do  In  Insuring  the  school- 
house  erected  for  the  defendant  school  dis- 
trict? A.  Insured  it  In  the  Burlington  Co. 
|21)  What  moneys  of  thedefeudaut  school 
district,  with  its  consent,  was  paid  to  the 
defendant  Eley  as  part  payment  to  build 
the  schoolhouse?  A.  None  by  consent  of 
the  district.  (22)  Did  defendant  school 
district  at  the  time  of  Its  acceptance  of 
bouse  have  a  full  knowledge  of  all  thefacts 
In  regard  to  the  arrangements  between 
Eley  and  Its  treasurer,  C.  A.  Sawyer,  and 
abandonment  of  the  contract  by  the  de- 
fendant Eley,  and  that  the  schoolboase 
had  only  been  partially  completed?  A. 
Yes."  "(25)  Did  the  board  of  the  defend- 
ant school  district  have  full  knowledge  of 
the  contract  and  arrangements  between 
Eley  and  Sawyer   to  build    said  scbool- 


hoaae?  A.  No.  (26)  If  the  board  did  not 
have  full  knowledge,  could  It  have  ascer- 
tained it  by  exercising  reasonable  dili- 
gence? A.  Yes.  (27)  Did  the  majority  of 
the  board  have  full  knowledge  of  the  fact? 
A.  Yes.  (28)  Did  Hiram  Eley  contract 
with  the  plaintiff  for  the  plalntlH  tu  fur- 
nish the  lumber  and  lime  to  be  used  in  the 
construction  of  the  schoolhouse?  A.  Yes. 
(29)  If  so,  whnt  amount  did  the  plaintiff 
furnish  defendant  Eley  to  be  used  in  the 
construction  of  this  schoolhouse?  A. 
f469.35.  (30)  Was  this  lumber  and  build- 
ing material  actually  used  in  the  construc- 
tion of  this  schoolhouse?  If  not,  how 
much  was  used?  A.  It  was.  (31)  What 
was  it  reasonably  worth,— the  amount 
that  was  used?  A.  f469.3o.  (32)  From 
what  time  haveyou  allowed  interest  there- 
on? A.  From  November  12. 1883,  to  ii(t- 
yember  23, 18S8.  (33)  What  amount  is  due 
plaintiff  from  the  said  Eley  for  the  said 
materia]  so  used?  A.  f 634.52.  (34)  EHd 
plaintiff  file  a  mechanic's  lien  for  the  mate- 
rial so  furnished  the  said  Eley,  in  the  con- 
struction of  said  schoolhoQse,  with  said 
district  clerk  of  Brown  county,  Kan.,  and, 
if  so,  when?  A.  He  did,  on  the  4th  day  of 
January,  1884.  (35)  Did  plaintiff  serve 
a  copy  of  said  lien  on  the  defendant  school 
district,  or  its  officers,  and,  if  so.  when  and 
on  whom?  A.  He  did,  on  or  about  Janu- 
ary 15, 1884,  on  each  member  of  the  board." 
Questions  and  answers  of  fact  submitted 
by  defendant:  "(l)  .^t  the  meeting  of 
June  24,  1884,  was  there  any  statement 
made  about  the  alleged  contract  between 
Sawyer  and  Eley  that  Eley  should  build 
the  schoolhouse?  Answer.  There  was 
not.  (2)  At  said  meeting  was  the  ratlfi- 
catinu  of  any  contract  between  said 
Sawyer  and  suid  Eley  discussed  or  voted 
upon?  A.  There  was  not.  (3)  Was  there 
any  contract  entered  into  between  said 
Eley  and  Sawyer  that  was  ever  submitted 
to  the  district  board  or  the  district?  A. 
There  was  not.  (4)  If  any  contract  was 
entered  Into  between  said  Eley  aud  said 
Sawyer,  what  were  its  terms?  A.  Im- 
plied contract,  requiring  the  payment  of 
f8.38.  (5)  Was  there  any  contract  entered 
into  between  the  hoard  and  said  Eley? 
A.  No.  (6)  If  question  No.  5  is  answered 
in  the  affirmative,  what  was  it,  and 
when,  and  who  of  said  board  was  pres- 
ent?    A.  (7)  Did  said  Sawyer  pay 

said  Eley,  out  of  the  money  in  his  hands, 
belonging  to  said  school  district,  for  what 
he  did  and  furnished  In  and  about  said 
building, — said  schoolhouse?  A.  He  paid 
him  six  huudred  dollars.  (8)  What  was 
the  amount  said  Sa\\yer  paid  to  said 
Eley  out  of  the  funds  of  the  district  tor 
what  he  did  and  furnished  In  and  about 
the  buildingof  said  schoolhouse?    A.  $600. 

(9)  Was  it  the  Intention  of  said  district 
to  ratify  any  contract  between  said  Eley 
and  said  Sawyer  at  said  meeting  of  Jane 
24,  1884?    A,  It   was  not  their  Intention. 

(10)  At  the  meeting  of  June  24,  1884.  was 
it  generally  believed  between  the  voters 
there  present  that  Eiey  had  been  paid  for 
what  he  had  done  in  and  about  the  build- 
ing of  said  Bcbi-iulhonse?  A.  It  was  gen- 
erally believed." 

1.  In  the  former  opinion  In  this  case  it 
was  held  that  if  the  contract  tor  the  con- 
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Btrnctlon  of  the  Bctaoolhouse  was  rold  for 
the  reason  tbat  It  was  not  made  by  the 
entire  school  board,  but  only  a  portion 
thereof,  yet  It  could  be  ratified  and  made 
binding  by  the  foil  school  board  or  by  the 
Bchool  district.  At  the  new  trial  in  the 
dtdtrict  court,  the  record  of  which  we  are 
now  considerinR,  the  main  issue  was 
whether  the  action  of  the  school  board, 
in  completing  the  building  that  had  been 
left  in  an  unfinished  state  by  an  abscond- 
ing  contractor,  and  the  action  of  the 
school  district  in  fuminbing  the  school- 
house  with  seats,  charts,  etc.,  and  in 
using  the  house  for  a  schoolhouse,  was  a 
ratification  of  the  building  contract.  Tbe 
evidence  was  somewhat  conflicting,  but 
the  Jury  seems  to  bare  considered  the 
various  acts  enumerated  in  their  special 
findings  to  be  a  ratitication,  and  their 
general  verdict  for  the  lumberman  ex- 
pressed their  determination.  The  trial 
court  approved  the  general  verdict.  The 
plaintiff  in  error  raised  numerous  qnes- 
tions  about  transactioDa  that  occurred 
prior  to  the  meeting  on  the  24th  day  of 
June,  which  we  deem  entirely  immaterial. 
It  makes  no  difference  now  how  bitterly 
« portion  of  the  residents  of  the  school 
district  opposed  the  building  of  the  school- 
house,  or  how  much  they  dissented  from 
the  manner  of  letting  the  contract,  or 
who  was  the  lowest  bidder,  the  sole  ques- 
tion being,  did  the  school  district,  by  tbe 
enumerated  acts,  ratify  the  contract? 
As  a  mutter  of  law,  we  think  enough  has 
been  shown  by  the  special  (Indingii  to  au- 
thorize both  tbe  jury  and  trial  court  to 
say  there  was  a  ratification.  This  accords 
with  the  general  equities  of  tbe  case,  as 
the  school  district  has  the  benefit  of  tbe 
lumber  furnished  by  the  defendants  in 
error,  as  it  is  shown  that  it  was  all  used 
in  the  construction  of  the  schoolhouse. 
We  recommend  that  the  judgment  b« 
affirmed. 

Per  Curiam.    It  Is  so  ordered;  all  the 
justices  concurring. 


Symns  et  ah  v.  Exchanoe  Nat.  Bank  of 
El  Dorado. 

(Supreme  Coxirt  of  Kansas.    May  7,  1893.) 

Actios  ox  Draft— Evidencb—Harmlrss  Error. 

1.  Tbe  evidence  examined,  and  held  suffi- 
cient to  sustain  tbe  verdict  and  judgment  of 
tbe  court  below,  without  regard  to  the  alleged 
statements  of  tbe  agent  Larrimore,  as  testiUed  to 
by  tbe  witnesses  Fleming  and  Redden.  Also 
held.  In  view  of  the  other  evidonoe  In  the  case 
relating  to  the  same  subject,  tbat,  if  error  at  all, 
the  admission  of  the  said  testimony  of  FleminK 
and  Redden  was  not  such  error  as  would  justify 
this  court  in  reversing  the  judgment  of  the  trial 
court 

2.  Further  held,  tbat  there  is  no  error  in  the 
instructions  of  tbe  trial  court  of  which  the  plain- 
tiff can  complain. 

(Sylliibus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Butler  county;  C.  A.  Le- 
LAND,  Judge. 

Action  by  A.  B.Symns&  Co.  against  the 
Exchange  National  Bank  of  £1  Dorado, 
Kan.,  ou  a  draft.    Verdict  and  judgment 


for  defendant.    Plalntitts  bring  error.    Af- 
firmed. 

Clogstoa,  Hamilton,  Fuller  &  Cubhi- 
son,  for  plaintiffs  in  error.  Redden  dt 
Hchumacher,  for  defendant  in  error. 

Strang,  C.  Action  on  a  draft  drawn 
by  the  defendant  bank  on  the  Union  Na- 
tional Bank  of  Kansas  City  in  favor  of  the 
plaintiffs,  A.  B.  Symns  &  Co.,  for  $126.50. 
The  answer  of  the  defendant  admits  tbe 
execution  of  the  draft,  liut  it  alleges  the 
existence  of  the  following  facts  as  a  de- 
fense: A.  E.  Bennett, a  merchantof  El  Do- 
rado, Kan.,  was  in  debt  to  A.  B.  Symns  & 
Co.,  and  on  or  about  May  21,  1888,  they 
drew  upon  him  for  the  amount  of  the 
draft  sued  on  in  this  case.  Bennett  went 
to  the  defendant  bank,  where  he  kept  his 
account,  and  purchased  the  draft  sued  on, 
giving  in  payment  therefor  Ills  check 
against  his  account  in  said  bank.  After 
Bennett  had  left  the  bank,  and  after  the 
draft  purchased  by  him  in  favor  of  A.  B. 
iSymns  &  Co.  bad  been  delivered  to  him,  it 
was  discovered  that  Bennett  had  at  the 
time  no  funds  in  said  bank  to  check 
against.  At  this  time,  one  Larrimore. 
agent  of  A.  B.  Symns  &  Co.,  was  In  EI  Do- 
rado, for  the  purpose  of  collectlngorsecur- 
ing  the  full  amount  of  Bennett's  Indebt- 
edness to  said  firm.  In  purauance  <if  said 
object  said  Larrimore  purchased  and  took 
an  absolute  bill  of  sale  of  all  of  Bennett's 
stock,  and  the  fixtures  in  lils  store,  in  pay- 
ment of  the  full  debt  owing  by  him  to  the 
plaintiffs.  The  cashier  of  the  defendant 
bank  informed  Larrimore  of  the  draft 
purchased  by  Bennett  for  bis  Arm,  and 
that  the  draft  was  not  paid  for,  and  asked 
Larrimore  to  protect  tbe  bank  against 
said  draft  in  his  settlement  with  Bennett. 
Larrimore  said  he  had  purchased  and 
taken  the  stock  of  goods  in  payment  of 
tbe  whole  debt  of  Bennett  to  his  firm 
without  regard  to  the  draft.  Mr.  Redden, 
tbe  preHident  of  the  defendant  bank, called 
on  Larrimore,  and  also  explained  to  him 
the  situation  of  his  bank  in  regard  to  the 
draft,  and  asked  Larrimore  if  he  had 
enough  to  pay  the  firm  in  full  without  tak- 
ing into  account  said  draft.  Larrimore 
said  he  had  taken  the  stock  in  payment  of 
the  full  debt;  that  he  hnd  not  taken  the 
draft  Into  account.  Redden  then  said  he 
would  stop  payment  of  the  draft,  and 
Larrimore  said,  "All  right,  lie  bad  not 
taken  it  into  consideration."  Payment 
of  tbe  draft  was  then  stopped.  The  plain- 
tiffs then  replied,  denying  the  facts  set  up 
In  the  answer.  This  case  was  tried  by  the 
court  and  a  jury,  and  resulted  in  a  verdict 
for  the  defendant.  The  plaintiffs  bring 
the  case  here  for  review,  and  assign  the 
following  errors:  (1|  The  admission  of 
testimony  over  the  objection  of  tbe  plain- 
tiffs. (2)  The  instructions  given  by  tbe 
court  to  tbe  jury.* 

The  objection  to  the  evidence  relates  to 
tbe  admissiou  of  the  statements  of  Larri- 
more to  Fleming,  Schumacher,  ond  Red- 
den, in  regard  to  the  consideration  for  the 
goods,  accounts,  and  fixtures  named  in 
tbe  bill  of  sale,  obtained  from  Bennett  by 
Larrimore  for  A.  B.  Symns  &  Co.  Tbe 
plaintiffs  contend  that  the  alleged  state- 
ments of  Larrimore,  testified  to  by  Flem* 
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Ing  and  Redden,  to  the  effect  tbat  be  had 
made  an  absolute  purchase  of  the  prop- 
erty named  In  the  bill  of  sale,  in  full  pay- 
ment of  the  whole  debt  of  A.  B.  Symna  & 
Co.  against  said  Bennett,  without  taking 
Into  consideration  the  draft  that  day  sent 
by  Bennett  to  A.  B.  Symns  &  C«».  for 
fl26.50,  were  erroneously  admitted,  and 
constitute  error,  because  they  were  state- 
ments of  an  agent  made  after  the  transac- 
tion to  which  they  related  was  completed. 
The  record  shows  that  Larrimore  was  the 
collection  agent  of  A.  B.  Symns  &  Co.  He 
says  In  his  evidence  that  he  got  a  letter 
from  the  plaintiffs  to  go  to  El  Dorado,  to 
collect  or  secure  their  claim  against  Ben- 
nett. He  went  there,  and,  for  the  purpose 
of  getting  payment  of  said  claim,  pur- 
chased the  entire  stock  of  goods  of  said 
Bennett,  together  with  notes  and  accounts 
amounting  to  $500,  and  all  the  fixtures  In 
the  store  of  said  Bennett.  Bennett 
claimed  at  the  time  that  the  goodn  alone 
would  inventory  over  $1,000.  He  took  an 
absolute  bill  of  sale  of  all  of  said  property, 
and  he  aaya  he  never  returned  any  of  said 
property,  nor  any  of  the  proceeds  thereof, 
to  Bennett.  Larrimore  took  possession 
of  the  Bennett  store,  including  the  goods, 
accounts,  and  Bxtnres  purchased.  It  Is 
conceded  that  he  bad  authority  from  his 
principals  to  collect  or  secure  their  debt 
against  Bennett,  and  for  tbat  purpose  to 
purchase  Bennett's  stock  of  goods,  the 
fixtures  in  his  store,  and  all  or  a  portion 
of  his  outstanding  and  uncollected  notes 
and  accounts.  Such  an  agency  is  a  very 
general  one.  It  seems  to  Include  author- 
ity to  exercise  his  own  judgment  in  the 
mothod  to  be  pursued  by  bim  in  making 
the  collection.  Ho  was  not  limited  to  a 
collection  of  the  debt  In  money,  or  secur- 
ing the  payment  thereof  in  money,  bnt 
was  authorized  to  purchase  goods,  ac- 
counts, and  fixtures  to  pay  snch  debt. 
With  such  general  antborlty  over  the  debt 
to  be  collected,  when  did  the  transaction 
which  constituted  the  collection  end  7  It 
did  not  end  when  the  agent  had  obtained 
for  his  principals  a  bill  of  sale  of  the  prop- 
erty named  therein,  because  be  went  fur- 
ther, and  took  possession  of  the  store  In 
which  the  goods  were,  and  possession  of 
the  goods  iind  notes  and  accounts  and 
fixtures.  Did  the  transaction  end  with 
the  possession  of  the  goods  and  other 
property?  Clearly  not.  Something  had 
to  be  done  with  the  property.  It  had  to 
be  sold  on  the  ground  and  converted  Into 
money,  or  shipped  elsewhere  and  turned 
to  the  account,  in  some  way,  of  the  com- 
pany. We  think  it  a  very  serious  question 
whether  the  transaction  was  completed 
until  the  property  was  either  converted 
into  money  or  turned  over  by  the  agent 
to  his  principals  on  the  debt  owed  by  Ben- 
nett to  them  ;  and.  If  not,  then  any  state- 
ment made  by  the  agent  while  In  posses- 
sion of  the  goods,  and  before  they  were 
converted  Into  money,  or  turned  over  by 
him  to  the  firm,  relating  to  the  transac- 
tion, would  bind  the  principals,  and  be 
properly  admissible  In  evidence.  But  in 
this  case  there  seems  to  be  an  abundance 
of  evidence  to  sustain  the  finding  of  the 
Jury  and  the  Jadgment  of  the  court,  with- 
out the  statements  of  Larrimore  made  to 


Fleming  and  Bedden  oot  of  eoart.  Larri* 
more  was  called  as  a  witness  by  the  plate- 
tiffs,  and  as  snch  teetifled  In  conrt,  In  an- 
swer to  repeated  questions,  that  be  took 
the  property  named  in  tbe  bill  of  sale,  in 
full  payment  of  the  whole  debt  of  Bennett 
to  the  plaintiffs,  and  that  in  the  settle- 
ment with  Bennett  he  did  not  take  tbe 
draft  Into  account.  It  is  true  that  when 
re-examined,  and  after  asked  tbe  direct 
question  by  counsel  for  plaintiffs,  h«  said 
be  did  take  the  draft  into  acconnt.  Bnt, 
when  recroBsed,  he  said  bedid  that  tbe  next 
morning  after  be  bad  taken  possession  of 
tbe  store;  and  when  questioned  farther 
on  this  point  be  again  contradicts  himself, 
and  we  think  shows  tbat  he  did  not  make 
any  allowance  for  the  draft  at  any  time. 
This  evidence  of  Larrimore  renders  his 
alleged  statements  testified  to  by  Redden 
and  Fleming  somewhat  immaterial.  Lar- 
rimore also  says  as  a  witness  that  at  tbe 
time  he  took  the  bill  of  sale  the  draft  was 
mentioned  by  Bennett,  and  that  be  refused 
to  take  it  into  account.  This  is  corrobo- 
rated by  Mr.  Cnbblson.  The  objection  to 
Mr.  Schumacher's  testimony  is  not  tena- 
ble, because  his  conversation  with  T<arri- 
more  was  before  tlie  latter  had  taken  pos- 
session of  the  goods,  and  immediately 
after  be  obtained  the  bill  of  sale.  In  that 
conversation  Larrimore  told  Schumacher 
he  had  taken  an  absolute  bill  of  sale  of  tbe 
property  in  fnll  payment  of  the  whole  debt 
of  Symns  &  Co.  He  also  said  to  Schn- 
machei'  at  that  time,  that  tbe  stock  of 
goods  A  as  more  than  sufflcient  to  pay  his 
claim,  and  that  he  also  had  an  assignment 
of  book  acconnts.  This  eridenoe  of  Mr. 
Schumacher  was  not  obleeted  to.  An- 
other witness  testified  npon  this  point. 
Mr.  Bennett's  deposition  wav  taken  and 
read  in  evldenre;  and,  however  objection- 
able some  portions  of  it  may  have  beeO; 
as  the  expression  of  an  opinion,  his  state- 
ment of  the  transaction  with  Xianimore 
was  not  subject  to  such  objection.  Mr 
Bennett  was  a  party  to  the  bill  of  sale.  Hi 
knew  as  much  about  the  terms  of  sale  o* 
the  property  to  Larrimore  as  the  latter 
did,  and  had  quite  as  good  a  right  to 
state  them.  He  also  swears  that  Larri- 
more took  the  property  in  full  payment  of 
the  whole  of  the  debt  of  A.  B.  Symns&Co. 
and  that  the  draft  for  f126.50  was  not 
taken  Into  account  in  the  transaction  at 
all. 

With  so  much  concurrent  testimony 
npon  the  question  of  the  consideration  of 
tbe  bill  of  sale  by  Bennett  to  tbe  plaintiffs, 
and  upon  tbe  question  as  to  whether  the 
draft  was  taken  into  consideration  in  said 
transaction,  we  do  not  think  the  admis- 
sion of  the  testimony  of  Fleming  and 
Redden,  relative  to  the  alleged  statements 
of  Larrimore,  was  material  error.  If  error 
at  all;  and  especially  so  as  I<arrlmore 
went  upon  the  stand  in  behalf  of  the  plain- 
tiffs, and  made  under  oath  practically  the 
same  statements.  Counsel  for  plaintiffs 
say  the  court  erred  in  instructing  tbe  jury 
that  the  defendant  must  prove  by  a  pre- 
ponderance of  the  evidence  that  Bennett 
did  not,  at  the  time  the  draft  was  issned, 
have  funds  to  the  amount  of  the  draft  in 
the  bank.  This  claim  Is  based  npon  the 
gronnd  that  the  draft  had  in  the  osual 
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coone  of  trade  come  Into  the  hands  of  In- 
nocent third  parties,  and  tberetorelt  was 
no  defense  lor  the  bank  to  say  they  re- 
ceived no  consideration  for  It.  Counsel 
seem  to  hare  labored  under  some  mistake 
In  this  connection.  The  draft  was  drawn 
to  A.  B.  Bymns  &  Co.,  who  retained  it  and 
sne  on  It  themselves.  It  was  never  trans- 
ferred, and  was  not  In  the  hands  of  Inno- 
cent purchasers  for  value  without  notice. 
The  court  charged  the  Jury,  In  effect,  that, 
as  the  defendant  admitted  the  execution 
of  the  draft.  It  must  prove  by  a  prepon- 
derance of  the  evidence  that  It  received  no 
consideration  tor  the  draft,  and  also  that 
the  plaintiffs  paid  nothing  for  it.  The  in- 
structions were  meager,  but  there  Is,  In 
our  Judgment,  no  error  therein  pre]ndlcinl 
to  the  rights  of  the  plaintiffs.  We  recom- 
mend that  the  judgment  of  the  district 
court  be  aflSrmed. 

Per  Curiam.    It  to  so  ordered ;  all  the 
justices  concurring. 


HANDI.ET  y.  Harris. 
(Supreme  Court  of  Kansas.    May  7, 1898.) 

RBPLBVIN  —  CHATTBI.  MoBTOAOBS  —  BXBCDTIOK — 

Rbmovai.  from  Anotrbb  Statb — ^UBCoaoiNe.— 

ITOTICB. 

1.  In  an  action  to  recover  personal  property 
which  has  been  mortgaged  in  auother  state, 
when  rightfully  in  possession  of  the  mortgagor, 
and  afterwards  brought  into  this  state  and  sold, 
it  Is  not  error  to  receive  in  evidence  the  statutes 
concerning  chattel  mortgages  of  the  state  where 
the  mortgage  was  executed,  If  properly  pleaded. 

8.  Where  the  execution  of  a  chattel  mortgage 
is  proirarly  alleged  in  a  petition,  and  its  execu- 
tion is  not  denied  under  oath.  It  is  not  material 
error  for  the  court  to  admit  a  copy  of  such  mort- 
gage in  evidence,  if  not  duly  aathenticated. 

3.  Where  a  mortgagor  removes  property  from 
another  state  into  this  state,  which  has  been  in- 
onmbered  by  a  mortgage  daly  recorded  and  valid 
under  the  laws  of  the  former  state,  such  removal 
does  not  invalidate  the  recording  of  such  mort- 
gage, or  necessitate  the  recording  of  it  again  in 
the  county  in  this  state  to  which  the  mortgagor 
has  removed  with  the  property.  The  construct- 
ive notice  imparted  by  the  recording  of  such 
mortgage,  by  the  law  of  comity  between  the  dif- 
ferent states,  is  not  confined  to  the  county  or 
ftate  where  the  mortgage  was  executed  and  the 
property  then  was,  but  covers  the  property  wher- 
ever it  is  removed. 
{Syllalyus  by  Green,  C.) 

Commissioners*  decision.  Error  from 
district  court.  Brown  county;  R.  C.  Bab- 
SBTT,  Judge. 

Replevin  by  George  D.  Harris  against 
Alexander  Handley.  Verdict  and  jndg- 
.  ment  for  plaintiff.  Defendant  brings  er- 
•or.    Affirmed. 

TV.  D.  Webb  and  Grant  W.  Hurrlngton, 
for  plaintiff  In  error.  James  Falloon,  lor 
defendant  in  error. 

Orbbn.  C.  This  was  an  action  In  re- 
plevin to  recover  certain  personal  proper- 
ty claimed  by  the  plaintiff  below  under  a 
chattel  mortgage  duly  executed  and  filed 
in  the  office  of  the  county  clerk  of  Rich- 
ardson county,  Neb.,  on  the  28th  day  of 
July,  1886.  The  property  was  removed  to 
Horton,  In  Brown  count}',  some  time  In 
.November  or  December,  1S87,  and  sold  by 
mortgagor  to  the  plaintiff  in  error,  who 


bad  no  knowledge  of  the  existence  of  tbe 
Nebraska  mortgage.  Tbe  Jury  returned 
a  verdict  tor  the  plaintiff,  and  the  defend- 
ant below  brings  the  case  here  for  review. 

It  is  first  urged  that  the  district  court 
erred  in  admitting  in  evidence  the  statutes 
of  Nebraska  in  relation  to  chattel  mort- 
gages. We  think  this  evidence  was  com- 
Itetent  under  the  allegations  of  the  peti- 
tion. It  was  alleged  that  the  plaintiff 
had  a  special  ownership  In  the  property 
replevied,  under  a  chattel  mortgage  duly 
executed  and  filed  in  the  office  of  tbe  coun- 
ty clerk  of  Richardson  county.  Neb. ;  that 
at  the  time  the  mortgage  was  executed 
the  parties  were  residents  of  that  county, 
and  theproperty  was  situated  there;  that 
by  the  laws  of  the  state  of  Nebraska  tbe 
county  clerk's  office  is  the  proper  place 
to  (lie  chattel  mortgages,  in  order  to  Ira- 
part  constructive  notice  to  third  parties; 
that  a  chattel  mortgage  to  secure  prom- 
issory notes  is  good,  and  imparts  notice 
for  five  years  after  filing  the  same  In  the 
county  clerk's  office,  without  making  any 
affidavit  to  renew  the  same.  Tbe  plain- 
tift  below  bad  a  right  to  show  that  the 
chattel  mortgage  was  valid  in  the  state 
where  It  was  executed.  "The  law  of  the 
place  of  contract,  when  this  is  also  the 
place  where  tbe  property  is,  governs  as 
to  the  nature,  validity,  coustructlon,  and 
effect  of  a  mortgage,  which  will  be  en- 
forced in  auother  state  as  a  matter  of 
comity,  although  not  executed  or  recorded 
according  to  the  requirements  of  the  law 
of  the  latter  state. "  Jonee,  Chat.  Mortg. 
§  299.  A  chattel  mortgage  executed  In  an- 
other state  should  be  given  such  effect  as 
it  Is  entitled  to  in  the  state  where  It  Is  ex- 
ecuted.   Blystoue  v.  Burgett.  10  Ind.  28. 

The  claim  Is  next  made  that  the  court 
should  not  have  admitted  In  evidence  the 
chattel  mortgage.  The  execution  of  the 
mortgage  was  not  challenged  by  a  veri- 
fied answer,  so  that  its  introduction  was 
Immaterial. 

It  is  further  claimed  by  the  plaintiff  In 
error  that  the  mortgagee  knew  that  the 
property  described  in  the  chattel  mort- 
gage bad  been  removed  to  Kansas  in  No- 
vember or  December,  1887,  and  that  he 
permitted  the  property  to  remain  there 
until  the  month  of  April,  1888,  without 
claiming  the  same,  and  was  therefore 
guilty  of  such  Inches  as  would  bar  him  of 
all  right  to  recover  the  property  from  an 
innocent  purchaser  for  value,  as  the  plain- 
tiff in  error  claimed  to  be.  We  do  not 
think  that  the  mortgagee  was  guilty  of 
such  laches  as  precluded  a  right  of  recov- 
ery. The  mortgage  was  properly  record- 
ed In  Nebraska,  where  tbe  parties  resided, 
and  the  property  was  situated,  at  tbe 
time  It  was  executed.  The  plalntilf  thus 
obtained  a  title  to  the  property,  absolute 
or  qualified,  by  the  laws  of  another  state, 
and  was  entitled  to  maintain  and  enforco 
his  right  to  the  property  in  this  state. 
Where  personal  property  has  been  mort- 
gaged, and  left  in  the  possession  of  the 
mortgagor,  and  the  mortgage  Is  duly  re- 
corded, a  subsequent  removal  of  the  mort- 
gagor to  another  state  does  not  make  a 
hew  record  of  the  mortgage  necessary  in 
the  county  and  state  to  which  the  mort- 
gagor has  removed  with    the  property. 
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Offutt  V.  FlasK,  10  N.  H.  47;  Lnngworthy 
T.  LUtle,  12  Cash.  111.  "If  the  holder  of 
property  has  recently  come  from  an  ad- 
joining state,  there  may  be  a  mortgage 
upon  the  property  in  that  state;  and  a 
purchaser  or  creditor  mast  exercise  bis 
diilgence  by  inquiring  there  whether  the 
property  is  incumbered.  Just  as,  when  the 
owner  has  recently  removed  from  another 
part  of  the  same  state,  the  purchaser  or 
creditor  Is  bound  to  inquire  at  such  for- 
mer residence  of  the  owner  for  incum- 
brances there  recorded."  Jones,  Mortg., 
§  260.  The  supremecourtof  Iowa  has  held 
that  the  conHtructive  notice  Imparted  by 
the  recording  of  a  chattel  mortgage  is  not 
confined  to  the  county  or  state  where 
the  mortgage  was  executed  and  the  prop- 
erty then  was,  but  extends  to  wherever 
the  property  may  be  removed.  Smith  v. 
McLean,  24  Iowa,  323.  The  following 
uuthoritioR  sustain  this  doctrine:  Kan- 
aga  T.  Taylor,  7  Ohio  St.  134;  Hoitv.  Ren»- 
ick.  n  N.  U.  285;  Whitney  v.  Heywood.  6 
Cush.  S2;  Barrows  v.  Turner,  50  Me.  127; 
Hicks  V.  Williams,  17  Barb.  523;  Cool  v. 
Roche,  20  Neb.  .550,  31  N.  W.  Rep.  367;  Iron 
Works  V.  Warren,  76  Ind.  512;  Mumford 
V.  Canty.  50  111.370;  Beall  v.  WllllamsoD, 
14  Ala.  55;  Feurt  v.  Rowell.  62  Mo.  .5!S. 

Complaint  Is  made  of  the  instruction 
given  and  the  rHfusal  of  instruction  re- 
qnested.  Substantially  the  same  ques- 
tions are  raised  by  the  instructious  as 
those  we  have  already  discussed,  and  we 
need  not  consider  them  further.  It  Is  rec- 
ommended that  the  judgment  of  the  dis- 
trict court  be  afHrmed. 

Per  Curiam.  It  Is  so  ordered;  all  the 
justices  concurring. 


Chicago,  K.  &  W.  R.  Co.  v.  Woodward. 

(Supreme  Court  of  Kansas.     May  7, 1892.) 
Eminent  Domain— Compensation —  Opinion  Evi- 
dence. 
In  an  appeal  from  an  award  made  in  a  pro- 
ceeding to  condemn  a  rif^bt  of  way  for  a  railroad 
over  a  bigbway  wbicb  ran   tbiougb   a  tract   of 
land,  it  was  error  to  permit   a  witness  to  state, 
over  objection,  what,  in  bis  opinion,  was  the  in- 
creasod  burden   to  the  fee  oi   tbe  land  by  reason 
of  the  construction  of  the  railroad  over  the  high- 
way, and  also  to  state   how  much   tbe  land  was 
depreciated  in  value  per  acre   by  reason  of  tbe 
construction  and  operation  of  tbe  railroad  through 
the  same. 
^!S\|Uahus  by  the  Court. ) 

Errorfrom  district  court, Saline  county; 
J.  G.  MoiiLBR,  Judge  pro  tern. 

Condemnation  proceedings  by  the  Chi- 
cago, Kansas  &  Western  Railroad  Com- 
pany against  John  E.  Woodward,  Sr. 
On  the  award  plaintiff  brings  error.  Re- 
versed. 

George  R.  Peck,  A.  A.  Hard,  and  Robert 
Jiuiilap,  for  plaintiff  in  error.  Joseph 
Moore,  for  defendant  In  err(»r. 

JoHXHTON,  J.  This  was  an  appeal  from 
an  award  made  in  a  condemnation  pro- 
ceeding. The  Chicago.  KanHas  &  Western 
Railroad  Company  caused  a  right  of  way 
to  be  condemned  over  a  highway  which 
ran  through  a  tract  of  land  containing 
about  42  acres  owned  by  John  E.  Wood- 


ward. Br.,  and  for  the  additional  burden 
and  servitude  there  was  an  award  of 
$s>99.1S.  The  principal  errors  assigned 
here  are  upon  the  admission  of  testimony. 
In  the  examination  of  Woodward  the  fol- 
lowing question  was  asked  and  answer 
given  :  "Immediately  after  the  condemna- 
tion proceedings,  suppose  the  railroad  to 
be  there  and  in  full  operation,  taking  Into 
consideration  all  incidental  loss,  incon- 
venience, damages,  present  and  prospec- 
tive, which  may  be  known  ormay  reason- 
ably be  expected  to  result  from  the  con- 
struction and  operat1(m  of  the  road  in  a 
legal  and  proper  manner, — and  in  doing 
so  you  may  take  into  consideration  the 
exact  condition  In  which  the  road  may  be 
at  the  time  when  they  make  the  assess- 
ment,— what  do  you  say  now  was  the 
value  of  the  land  at  that  time?  (Objec- 
tion as  Incompetent,  Irrelevant,  and  im- 
material. Objection  overruled,  and  de- 
fendant excepted.)  Answer.  I  think 
abou  t  930  per  acre ;  I  think  it  decreased  the 
value  of  the  land  about  $30  an  acre.  (Mo- 
tion to  strike  out  the  answer  as  not  re- 
ponsire,  and  as  being  incompetent,  irrele- 
vant, and  imtnaterlal,  and  not  the  i)roper 
way  in  which  to  prove  damages.  Motion 
overruled,  and  defendant  excepted.)" 
The  answer  of  the  witness  was,  in  effect, 
a  determination  of  the  whole  question 
which  the  Jury  was  called  to  try.  It  was 
not  a  statement  of  the  market  vaines  be- 
fore and  after  condemnation,  which  a 
competent  witness  may  properly  give,  bat 
was  the  mere  opinion  of  the  witness  that, 
including  all  Incidental  Inconvenience  and 
loss,  present  and  prospective,  resulting 
from  the  construction  and  operation  of 
the  road,  the  land  was  damaged  to  the  ex- 
tent of  f30  per  acre.  This  method  of 
proving  damages  Is  not  permissible.  Aft- 
er showing  that  the  whole  of  the  high- 
way bad  been  appropriated  by  the  rail- 
road company,  the  same  'witness  was 
asked:  "What  is  the  value  of  the  In- 
creased burden  on  the  fee  by  reason  of  the 
construction  of  the  railroad  upon  that 
public  road?"  Over  the  objection  of  the 
company,  the  plaintiff  was  permitted  to 
answer  that  it  was  worth  $250.  This 
testimony  is  subject  to  the  same  objec- 
tion, and  is  clearly  an  Invasion  of  the 
province  of  the  jury.  Under  repeated  de- 
cisions of  this  court.  It  Is  well  settled  that 
damages  for  the  taking  of  a  right  of  way 
through  land  cannot  be  proved  in  this 
manner.  Railroad  Co.  v.  Kuhn,  38  Kan. 
675,  17  Pac.  Rep.  322;  Railroad  Co.  v. 
Mnller,  45  Kan.  85.  25  Pac.  Rep.  210;  Rail- 
road Co.  V.  Nelman.  45  Kan.  .5-33,  26  Pac. 
Rep.  22.  These  are  the  only  matters 
which  we  need  to  consider,  but  the  errors 
of  the  court  in  the  admission  of  testimony 
require  a  reversal  of  the  judgment,  and  a 
new  trial  of  the  case. 
All  tbe  justices  concurring. 


RoPEB  et  «/.  V.  Fbrris. 
(Suprenu!  Court  of  Kansas.     May  7, 1893.) 
Assignments  op  Ekkok— Review. 
Assignments  of  error  alleged    to  have  oc- 
curred on  the  trial  cannot   bo  considered    in  the 
supreme  court,  unless  tbe  overruling  of  the  mo- 
tion for  a  new  trial  is  assigned  as  error.    Lian- 
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daoer  ▼.  HooKland,  31  Fac.  Rep.  645, 41  Km.  620, 
followed. 
(Syllabiu  by  Green,  G.) 

Coramissloners'  decision.  Error  from 
district  conrt,  Waslilueton  county ;  F.  W. 
STUK018,  Judge. 

From  a  Judgment  in  favor  of  Mary  C. 
I'V.rris,  Ctiarles  and  Orpba  Roper  bring  er- 
ror.   Afitruied. 

Joseph  fir.  Lowe,  for  plaintiffs  in  error. 
Omar  J'o  well,  for  defendant  in  error. 

Grkrn,  C.  Tlie  plaintitfa  in  error  In  this 
case  auk  a  reTerual  of  tlie  judgment  of  tlie 
disti'icT  court  of  Washington  county  upon 
seven  assigninents  of  error,  all  uf  wliicli, 
as  Is  alleged,  occurred  during  the  trial; 
but  the  overruling  of  the  motion  for  a 
new  trial  is  not  assigned  us  error.  This 
is  necessary,  to  have  such  assignments  uf 
error  considered  in  this  court.  Landauer 
V.  Iloagland,  41  Kan.  520, 21  Pac.  Rep.  645; 
CIarl<  V.  Schnur,  40  Kan.  72.  19  Pac.  Kep. 
327;  Carson  v.  Frinl<,  27  Kan.  524.  The 
judgment  of  the  district  court  should  be 
atfirmed. 

Pen  Curiam.  It  is  so  ordered ;  all  the 
justices  concurring. 


McCoR.viiCK  v.  Great  Bexd  Gab  &  Fuel 
Co. 

(Supreme  Court  of  Kansas.    May  7,  1893.) 

Corporations— 8UBSCBIPTI0N8  to  Stock — Estop- 
pel TO  Dent. 
1.  A  subscription  for  shares  in  a  corporation 
thereafter  to  be  formed  under  a  general  law  may 
be  accepted  by  the  board  of  directors  of  the  com- 
pany after  organization. 

'2.  Where  parties  signastibscription  list,  but, 
upon  taking  corjmrute  existence,  adopt  a  slightly 
different  name  from  the  one  first  agreed  upon, 
and  a  subscriber  upon  the  original  list  signs  and 
acknowledges  the  charter  of  the  corporation, 
treats  the  original  subscription  as  the  subscrip- 
tion of  stock  to  the  company,  and  by  his  vote  as 
a  director  thereof  makes  assessments  upon  him- 
self and  other  parties  upon  the  original  subscrip- 
tion list,  and  pays  several  of  such  assessments, 
such  original  subscription  for  shares  must  be  re- 
garded, as  to  bim.  as  having  been  accepted  by 
the  company  after  organization,  and,  as  to  him, 
the  subscription  was  at  least  a  valid  proposition 
to  the  company  which  became  irrevocable  after 
such  action,  assessments,  and  partial  payments. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Barton  coan- 
ty ;  Ansei.  R.  Clark,  Judge. 

Action  by  the  Great  Bend  Gas  &  Fuel 
Company  against  A.  Y.  McCormick  to  re- 
cover on  a  subscription  for  stock.  Qua 
judgment  for  plaiutifi,  defendant  brings 
error.    Afflrroed. 

DiffenhHclier  <fe  Biinta,  and  Noah  Allen, 
for  plaintiff  in  error,  Maber  &  Osmond, 
lor  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  in 
the  court  below  by  the  Great  Bend  Gas  & 
Fuel  Company  against  A.  Y.  McCormick 
to  recover  $240,  a  balance  for  an  alleged 
subscription  for  stock.  The  action  was 
commenced  before  a  justice  of  the  peace. 
At  the  trial,  judgment  was  rendered 
against  Mct^ormick.  He  appealed  to  the 
district  court.  Judgment  was  there  ren- 
dered against  bini  for  f  240,  with  interest, 


aggregating  924ei.40  and  costa.  He  except- 
ed,  and  brings  the  case  here. 

It  appears  from  the  record  that  prior  to 
the  incorporation  of  the  Great  Bend  Gas  & 
Fuel  Company,  the  charter  of  which  com- 
pany was  filed  in  1887,  McCormick,  with 
some  50  others,  signed  the  following  writ- 
ten agreement  or  subscription:  "  We  do 
hereby  agree  to  subscribe  the  amount  set 
opposite  our  names  to  the  capital  stocK 
of  the  Great  Bend  Natural  Gas  and  Fuel 
Company,  organized  for  the  purpose  of 
prospecting  for  natural  gas,  coal,  oil,  and 
all  valuable  minerals,  binding  ourselves 
to  pay  the  full  amount  subscribed  in  such 
installments,  as  may  be  necessary  to  pros- 
ecute work  Indicated,  by  assessments 
made  upon  our  stock  by  the  directors  of 
said  company."  The  amount  subscribed 
by  McCormick  was  $800.  In  pursuance  of 
the  written  agreement  or  subscription, 
a  charter  was  prepared,  but  by  a  mistake 
in  preparing  it  the  corporation  was  des- 
ignated "The  Gre.-it  Bend  Gas  &  Fuel  Com- 
pany," instead  of  "The  Great  Bend  Natu- 
ral Gas  &  Fuel  Company."  The  original 
agreement  or  subscription  contained  the 
word  "Natural."  When  the  corporation 
was  organized  this  word  was  omitted. 
Therefore  at  the  time  the  parties  sub- 
scribed and  Hcknowiedged  the  charter  the 
corporation  took  on  a  name  slightly  dif- 
ferent from  the  one  first  agreed  upon.  Mc- 
Cormick was  present  and  participated  in 
the  several  meetings  of  the  subscribers 
preliminary  to  the  organisation  of  the 
Great  Bend  Gas  &  Fuel  Company,  signed 
the  charter,  was  elected  and  served  as  a 
director  for  more  than  a  year.  No  corpo- 
ration existed  or  was  organized  as  the 
Great  Bend  Natural  Gas  &  Fuel  Compa- 
ny. The  purpose  for  which  the  company 
or  corporation  was  formed  "  was  to  bore 
for  natural  gas,  coal,  and  artesian  water, 
and  to  mine  and  sell  natural  gas  and  coal, 
or  to  make  such  disposition  of  the  results 
of  the  boring  for  natural  gas,  coal,  and  ar- 
tesian water  as  might  be  deemed  best  by 
the  company."  The  written  agreement 
or  subscription  signed  by  the  parties  be- 
fore the  organization  of  the  Great  Bend 
Gas  &  Fuel  Company  after  that  company 
was  organized  seems  by  general  consent 
of  the  officers  of  the  company,  as  well  as 
the  parties  who  had  signed  the  original 
agreement  or  subscription,  to  have  been 
accepted  and  acted  on  as  the  subscription 
paper  or  subscription  book  to  the  capital 
stock  of  the  Great  Bend  Gas  &  Fuel  Com- 
pany. Several  assessments  on  the  capital 
stock  of  the  Great  Bend  Gas  &  Fuel  Com- 
pany were  made,  and  the  original  writing 
or  subscription  list  was  used  therefor. 
McCormick  voted  for  the  first,  second,  and 
last  assessment  on  the  stock.  Most  of  the 
parties  upon  the  original  agreement  or 
subscription  list  paid  their  assessments 
upon  demand.  McCormick,  in  common 
with  the  other  subscribers  upon  the  list, 
was  assessed  100  per  cent,  of  his  sut)scrlp- 
tlon,  viz.,  in  the  sum  of  ¥300.  Such  sub- 
scription was  treated  by  him  and  the  com- 
pany as  a  subscription  for  stock  in  the 
Great  Bend  Gas  &  Fuel  Company.  In  re- 
sponse to  demands  made  upon  bim,  Mc- 
Cormick paid  9G0  of  the  ¥300,  but  utter- 
wards  refused  to  pay  any  more. 
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We  think  the  original  bill  of  partlcnlara 
Btated  facte  sufiSclent  to  conatitateacaase 
of  action,  and  that  the  demarrer  was 
properly  overroled.  We  also  think  that 
thejadgment  1b  fully  snstalned  by  the  evi- 
dence. It  la  true  that  the  Bobscription  list 
Bet  ont  In  the  bill  of  particulars,  and  be- 
fore referred  to,  was  not  In  fact  a  Bubacrlp- 
tlon  to  the  capital  atock  of  any  corpora- 
tlnu  then  existing.  Although  the  word 
"organized"  was  uaed  in  the  anbacrip- 
tion,  In  the  light  of  the  surrounding  cir- 
cumatancea  connected  with  the  algning  of 
such  Bubacriptlon  thia  word  meant  "to  be 
organized."  Itia  alao  true  that  the  aob- 
acriptlon  Hat  wau  never  in  a  formal  man- 
ner preacnted  to  the  board  of  directora  of 
the  Great  Bend  Oaa  &  Fuel  Company,  and 
accepted  by  any  regular  vote  or  order. 
Although  thia  subscription  list  waa  orlg- 
inally  voluntary,  or  a  mere  open  proposi- 
tion, yet,  having  been  accepted  and  acted 
upon  by  the  parties  to  the  subscription 
and  the  directors  and  ofiflcera  of  the  Great 
Bend  Gas  &  Fuel  Company,  the  company 
waa  bound  thereby.  Clearly  McCormick, 
having  algned  and  acknowledged  thecbar- 
ter  of  the  company,  having  acted  as  a  di- 
rector of  the  company,  and  having,  with 
other  directors,  levied  assessments  upon 
the  persons  who  signed  the  oriKinal  aul>- 
Bcrlption  list,  and  paid  several  of  these  aa- 
aeesmentB,  la  now  eatopped  from  saying 
that  the  written  promise  or  subscription 
Uat  haa  not  become  a  contract  with  the 
company.  Every  person  whoae  name  la 
upon  the  original  subscription  list,  and 
who  was  assessed  by  the  company  as  a 
stockholder,  and  paid  the  aasetiBments,  or 
a  part  thereof, must  beconaidered  a  stock- 
holder. It  la  well  aettled  that  a  aubacrip- 
tion  for  aharea  in  a  corporation  thereafter 
to  be  formed  under  a  general  law  may  be 
accepted  by  the  board  of  directors  of  the 
company  alterorganlzation.  IMor.  Corp. 
§48.  The  proceedlngra  of  the  offlcera  and 
the  company  and  the  acta  of  McCormick 
show  the  original  anbacription  list  waa 
treated  aaif  actnally  accepted,  and  callB 
made  thereon  aa  if  the  nubscribera  had 
taken  stock  In  the  company ;  and  McCor- 
mick paid  several  calls  as  a  stockholder. 
It  is  too  late  now  for  him  to  complain. 
He  cannot  do  so.  As  the  record  comea 
here,  we  do  not  thlnktheconrtbelowerred 
in  overruling  the  motion  for  a  continu- 
ance, especially  in  view  of  the  facta  dis- 
closed upon  the  trial.  At  least  there  was 
no  prejudice  to  McCormick  in  the  ruling 
BUflBcleut  to  demand  a  new  trial.  The 
Judgment  of  the  district  court  will  be  af- 
firmed.   All  the  justices  concnrrlng. 


Ggokoe;,  Constable,  v.  Hunter, 

{Supreme  Court  of  Kansas.    May  7, 1892.) 

Exemptions— Grain — Evidbnce— Instbuctions. 

1.  The  word  "support"  in  the  serentb  subdi- 
vision of  paragraph  '.2998  of  the  Qeneral  Statutes 
of  1889,  used  in  connection  with  the  word  "grain" 
therein,  held  to  exempt  grain  on  hand  sufficient 
for  the  use  of  the  family  as   bread  for  one  year. 

a.  It  was  error,  therefore,  for  the  court  on 
the  trial  of  the  case  to  admit  evidence  to  show 
what  it  would  cost  to  support  the  debtor  and  liis 
family  for  a  year,  for  the  purpose  of  showing  that 
the  whole  of  the  wheat  in  controversy  was  nec- 
essary for  the  support  of  him  and  his  family. 


8.  It  was  also  error  for  theoonrt  to  oharge  the 
jary  that  the  debtor  was  entitled  to  have  all  of 
the  wheat  exempt,  U  they  should  Ibid  that  the 
debtor  could  not  support  his  family  daring  tha 
year  without  retaining  all  of  said  wlieat. 
{Syllalnia  bu  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Ellsworth  county;  S.  O. 
Hi.NDB,  Judge. 

Replevin  by  A.  S.  Hnnter  against  H.  S. 
George,  constable,  for  the  recovery  of  cer^ 
tain  wheat.  Verdict  and  judgment  for 
piaintiff.  Defendant  brings  error.  Re- 
versed. 

H.  E.  Sbafer,  for  plaiutift  in  error.  Laf- 
terty  &  Sternberg,  for  defendant  in  error. 

Stbano,  C.  Action  for  replevin  for  an 
undivided  two-thirds  Interest  in  six  stacks 
of  wheat.  A.  S.  Hunter,  a  farmer,  raised 
upon  the  land  of  his  father  six  stacks  of 
wheat,  in  all  400  bushels.  Two  thirds  of 
said  wheat  belonged  to  him  and  the  other 
third  to  his  father.  He  was  indebted  to 
W.  B.  Power,  assignee  of  J.  E.  Ha^'ner  & 
Co.,  on  a  note.  Powe?  sued  him  on  said 
note  before  a  magiatrate,  and  recovered 
a  judgment,  upon  which  an  execution  waa 
issued,  which  was  placed  in  the  hands  of 
H.  8.  George,  the  constable  of  the  town- 
ship, who  levied  the  same  upon  Hunter's 
interest  in  said  wheat,  and  this  action  of 
replevin  waa  brought  by  Hunter  to  recover 
the  wheat  from  the  constable.  The  ease 
was  tried  by  the  court  and  a  jury,  and  re- 
sulted in  a  verdict  and  Judgment  for  the 
plaintltr,  and  the  defendant,  the  consta- 
ble, brings  the  case  here  lor  review,  and 
assigns  the  following  errors:  (1)  The 
court  erred  in  the  admission  of  teetimony ; 
(2)  error  In  the  iuatructiona  given. 

The  case  involves  the  construction  of  the 
seventh  subdivision  of  paragraph  2998  of 
the  law  exempting  property  from  levy  and 
sale  on  execution.  The  language  of  the 
seventh  subdiviaion  of  said  paragraph 
is  as  follows:  "The  grain,  meat,  vegeta- 
blea,  groceries,  and  other  provisiona  on 
hand  necessary  for  the  support  of  the 
debtor  and  his  family  for  one  year,  and 
alao  all  the  fuel  on  hand  necessary  for 
their  use  for  one  year. "  The  piaintiB  be- 
low contended  that  the  word  "support" 
aa  used  in  the  statute  la  to  t>e  construed 
literally,  and  means  grain  enough,  in  tbe 
absence  of  other  property,  to  support  the 
famlLr  for  a  year.  Tliat  Ib,  If  a  debtor  has 
a  thousand  bushels  of whear,9ndnomeat. 
Vegetables,  groceries,  or  other  provisions, 
he  may  have  anfficient  wheat  exempt  to 
not  only  bread  hia  family  for  one  year,  but 
Bufflcient  alao  to  sell  and  purchase  meat, 
groceries,  and  other  provlaiona,  aa  well 
aa  necessary  wearing  apparel  for  the  use 
of  the  family  for  one  year;  while  the  con- 
tention of  the  defendant  below  la  that  the 
word  "support, "  aa  uaed  in  the  atatute. 
meana,  and  ahonld  be  construed  to  mean, 
grain  suftlcient  to  bread  the  family  for  one 
year.  Tbe  language  of  anbdiviaion  6  of 
the  paragraph  la:  "The  necessary  food 
for  the  support  of  tbe  stock  mentioned  la 
this  aection  for  one  year."  It  will  not  lie 
aald  that  tbe  word  "aupport"  in  thia  sul>- 
divialon  meana  anything  more  than  sufS- 
cient  food  to  feed  the  atock  for  a  year,  and 
we  think  the  word  "aupport"  In  the  sev* 
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enth  subdtvMon  la  employed  In  tbe  same 
iBeoHe,  and  simply  means,  In  connection 
-wltb  the  otber  aubatantive  words  tbereio, 
fcrain,  meat,  or  j^roceries,  on  hand,  soffl- 
clent  to  feed  the  family  for  one  year,  or 
sufficient  for  tbe  use  of  tbe  family  as  food 
tor  one  year.  If  a  family  have  on  band 
1,000  biiBhela  of  wheat,  but  no  meat  or 
srnceries,  we  do  not  tbinlc  they  may  have 
as  exempt  safficient  wheat  to  bread  the 
family  a  year,  and.  In  addition  thereto, 
sufScient  to  sell  and  pnrchase  meat  _  and 
KTOceriea,  or  vegetables  or  other  provisions. 
If  the  constmction  contended  for  by  the 
plaintiff  is  correct,  then,  by  the  same  rea- 
soning. If  tbe  family  bad  on  hand  a  stock 
of  groceries  worth  fl.OOO,  bat  had  no 
grain  or  meat  or  vegetables  or  "otber  pro- 
TiBluns,"  they  might  have  exempt  the 
whole  stock,  provided  there  was  no  more 
than  snfiSclent,  in  addition  to  the  neces- 
sary groceries  for  use  of  the  family  when 
Bold,  to  purchase  grain,  meat,  vegetables, 
and  other  provisions  for  the  use  of  the 
family  for  one  year.  But  such  a  con- 
struction, in  relation  to  groceries,  would 
conflict  with  tbe  provisions  of  subdivision 
8  of  the  paragraph.  This  court  has  held 
that  the  exemption  laws  of  the  state  must 
be  construed  liberally  in  favor  of  the  debt- 
or, but  the  provisions  of  the  several  sub- 
divisions of  the  exemption  law  must  not, 
through  a  desire  to  be  liberal  to  tbe  debt- 
or, be  warped  out  of  all  harmony  with 
each  other,  nor  must  such  a  con<itruction 
be  put  upon  any  of  its  provisions  us  to 
render  it  uncertain  and  variable  in  its  ap- 
plication, but  it  roust  be  so  construed  as 
to  give  it  a  uniform  application  to  each 
Individual  debtor  as  to  all  objects  of  the 
■^ame  class.  The  amount  of  exemption,  or 
the  benefit  to  be  derived  from  any  particu- 
lar class  of  property,  cannot  be  made  to 
depend  upon  the  possession,  or  want  of 
possession,  by  tbe  debtor,  of  any  of  the 
other  classes  of  property  made  exempt  by 
any  of  the  provisions  of  the  exemption 
law.  We  do  not  think  that  the  constmc- 
tion put  upon  the  word  "support,"  in  the 
seventh  subdivision  oi  tne  paragraph  re- 
ferred to,  Is  tenable.  It  follows,  therefore, 
that  the  evidence  introduced  for  the  pur- 
pose of  showing  what  it  would  cost  to 
support  tbe  debtor  and  bis  family  for  a 
year,  and  that  the  whole  of  his  share  of 
the  wheat  Id  the  six  stacks  was  not  worth 
more  than  enough  to  support  the  family 
for  a  year,  was  improperly  received,  and 
i-onstitntps  error.  The  court  also  erred  In 
the  construction  put  upon  the  word  "sup- 
port" in  its  charge  to  the  inry.  For  these 
reasons  it  is  recommnded  that  the  judg- 
ment of  tbe  court  below  be  reversed,  and 
tbe  case  sent  buck  for  a  new  trial. 

Pkh  Curiam.    It  is  so  ordered;  all  tbe 
Justices  concnriing. 


MiLFORD  Sav.  Bank  et  a/,  v.  Avers  et  al. 
(Supreme  Cowrt  of  Kannas.    iSaj  7, 1893.) 

EOMESTEAI>— EXTEKT— JUDaMBHT  LiBN. 

1.  Where  a  debtor  owns  a  house  and  two 
town  lots,  each  25  f«et  front  and  150  feet  deep, 
and  on  the  rear  of  two  said  lots  la  a  building  'M 
feet  wide  and  60  feet  long,  nsed  by  other  persons 
than  tbe  owner  of  said  lots  as  a  oariienter  shop. 


and  tbe  owner  occnpies  said  house  and  lots  with 
her  family,  tbe  whole  of  said  lots  is  a  home- 
stead, and  no  part  of  the  same  Is  subject  to 
forced  sale  on  a  lodgment  rendered  against  the 
owner. 

8.  Tbe  case  of  Layson  v.  Grange,  89  Fao.  Rep. 
586,  48  Kan.  — ,  cited  and  followed. 
(SuUabus  bv  Stmpson,  (7.) 

Commlssionera'  decision.  Error  from 
district  court,  Osage  county;  William 
Thomson,  Judge. 

8ult  by  tbe  MUford  Savings  Bank,  Ed- 
win Scott,  and  John  Brier  against  Flora  £. 
Ayers,  J.H.  Ayers,  H.A.Billings, Sarah  E. 
Billings,  S.  L.  Billings,  Olive  H.  Billings, 
Charles  A.  Bailey,  Fannie  J.  Bailey,  and  D. 
F.  Coon,  to  enforce  a  mortgaze  against  real 
estate.  On  a  judgment  lor  defendants, 
piuiutilfB  bring  error.    Reversed. 

J  B.  Larimer  and  Pleasant  &  Pleasant, 
for  plaintlOs  in  error.  L.  T,  Wilson,  for 
defendants  in  error. 

Simpson,  C.  While  several  questions  are 
discussed  in  tbe  briefs  of  counsel  on  both 
sides  as  to  numerous  alleged  errors,  we 
think  the  homestead  question  is  the  con- 
trolling one,  and  shall  pay  no  attention 
to  the  others.  Themateiial  facts  are  that 
Flora  E.  Ayers  secured  a  deed  to  lot  No. 
18,  in  block  29.  In  Lyndon,  Osage  county, 
on  tbe  8d  day  of  July,  1885,  with  the  inten- 
tion of  building  a  Mouse  thereon,  and  mak- 
ing it  her  homestead,  and  as  a  matter  of 
fact  held  ponsession  under  a  contract  of 
purchase  since  April.  She  built  her  house, 
and  subsequently  bought  the  adjoining 
lot.  No.  14,  in  the  same  block ;  and  a  cis- 
tern or  well  that  supplied  tbe  family  with 
water  was  located  on  lot  14.  Her  title  to 
lot  14  dates  from  the  16tb  day  of  June, 
1886.  Both  lots  were  inclosed  together 
and  were  never  separated  by  a  fence,  but 
were  used  by  Flora  E.  Ayers  and  her  fam- 
ily as  a  homestead  from  date  of  purchase 
until  October,  1887.  In  Marcb  and  April, 
18S5,  a  bouse  was  built  on  lot  13  by  Flora 
E.  Ayers,  and  about  the  middle  of   April, 

1885,  xaid  house  and  premises  were  occu- 
pied by  Flora  E.  Ayers  and  family  as  a 
homestead,  who  continued  to  occui)y  this 
lot  and  lot  14from  the  date  of  its  purchase 
until  October,  1887,  as  such  homestead. 
When  lot  14  was  purcbaiied  there  was  a 
small  frame  building  on  it,  used  as  a  car- 
penter shop.    Some  time  in  the  summer  of 

1886,  and  before  the  mortgages  upon  which 
this  suit  Is  brought  were  made,  this  build- 
ing was  moved  to  the  back  pnrtuf  the  lot, 
and  an  addition  built  thereto  by  the  own- 
er, making  n  building  20  by  50  feet,  which 
was  used  by  George  Ayers,  a  brother  of  J. 
H.  Ayers,  who  was  tbe  husband  of  tbe 
owner.  Flora  E.  Ayera,  and  one  Samuel 
Collins,  as  a  carpenter  shop,  with  the  con- 
sent of  Flora  E.  Ayers.  There  was  no  reg- 
ular lease  to  them,  and  nu  rent  was  paid 
to  the  defendant  Flora  E.  Ayersfor  the  use 
of  said  premises;  but  some  improvements 
were  made,  such  as  digging  a  cistern,  set- 
ting out  some  trees,  and  making  repairs 
on  the  family  residence  on  tbe  two  lots. 
Under  the  judgment  obtained  by  Victor 
B.  Buck  &  Co.  on  the  6th  day  of  August, 
1885,  and  allnged  to  have  been  assigned 
to  the  defendant  D.  F.  Coon,  and  the  judg- 
ment obtained    by  the  defendant  D.  F. 
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Coon  CD  the  same  day,  an  execution  was 
iBaued,  and  all  of  Bald  premises  -were  sold 
by  tbe  sheriff  of  OsaKS  county,  and  bid  In 
by  said  defendant  D.  F.  Coon,  and  tbe  sale 
conflrined.  and  a  siieriff'a  deed  executed  to 
said  Coon;  tliese  proceedin«B all  occurring 
after  tbia  toreclosare  suit  was  commenced. 
The  court  below  sustained  tlie  ludgmeut 
lien  of  said  defendant  D.  F.  Coon  as  to  tbe 
rear  2fl  feet  of  botb  lots.  Including  tbe 
frame  building  thereon;  and  held  that  said 
D.  F.  Coon  was,  by  virtue  of  said  sheriff's 
deed,  tbe  owner  In  fee  of  the  said  rear  20 
feet  of  said  lots,  free  and  clear  from  thelien 
of  botb  mortgages  of  said  plaintiffs  in  er- 
ror. In  said  proceedings  all  of  said  prop- 
erty was  appraised  at  f72o,  and  sold  for 
94S4.  Plaintiffs  in  error  bring  tbe  case 
here  for  review,  claiming  that  they  should 
have  been  allowed  priorliens  on  all  of  said 
two  lots,  together  with  all  the  improve- 
ments thereon. 

The  property  in  question  cunBlsts  of  two 
adjoining  lots,  each  25  feet  wide  by  150 
feet  deep,  fronting  on  the  street,  with  an 
alley  in  the  rear,  and  both  fornaing  one 
continuous  tract,  inclosed  by  the  same 
fence.  Both  lots  were  bought  with  the  in- 
tention of  raalcing  a  homestead,  and  were 
BO  occupied  until  more  than  a  year  after 
the  mortgages  of  plaintiffs  In  error  were 
executed  and  recorded.  No  part  of  it  bad 
ever  been  abandoned,  nor  was  there  any 
intention  of  abandoning  them,  or  any 
part  thereof,  as  a  homestead,  or  any  act 
which  would  amount  to  a  constructive 
abandonment  of  any  portion  of  them. 
There  was  a  frame  building  on  the  rear  ut 
tbe  lots,  so  that  it  extended  acrusB  the  en- 
tire width  of  both  lots,  and  next  to  the 
alley,  and  which  entirely  prevented  access 
to  the  alley  without  passing  through  said 
building.  This  building  was  occupied 
temporarily  by  a  brother  of  the  busbaad 
of  the  owner  and  his  partner  as  a  carpen- 
ter Bhop.  It  appears  from  the  evidence 
that  this  shop  was  only  occupied  witli 
the  consent  of  Mrs.  Ayers,  the  owner,  and 
was  held  for  no  definite  time, nor  was  any 
fixed  rent  paid  for  tbe  use  of  the  building. 
There  was  no  lease.  The  only  considura- 
tlon  ever  given  for  the  use  of  the  building 
was  the  Iseeping  of  the  premises  in  rcnair, 
making  some  few  improvements,  such  as 
setting  out  trees,  and  building  a  cistern, 
which  cistern  was  used  by  the  family  of 
Flora  E.  Ayers,  and  supplied  with  water 
from  the  roof  of  the  shop.  This  is  a  con- 
test between  the  mortgagees  and  the  judg- 
ment creditor,  but  their  respective  rights 
are  to  be  determined  by  the  character 
affixed  to  the  rear  20  feet  in  width  of  tbe 
lots  numbered  ]Handl4.  On  the  one  hand, 
it  is  said  that  the  useof  thecarpenter  shop 
by  persons  other  than  the  owner  of  the 
lots,  or  her  husband,  was  an  abandon- 
ment of  their  homestead  rights.  On  the 
other.  It  is  said  that  the  actual  rent  of  the 
building  for  tbe  purposes  for  which  it  was 
used  was  induced  by  revenue  for  support 
of  the  family,  and  not  inconsistent  with 
Its  homestead  character,  and  this  latter 
view  is  amply  supported  by  the  recent  de- 
cision of  this  court  in  tbe  case  of  Lay- 
sow  V.  Orange,  48  Kan.  — .  29  Pac.  Rep. 
585.  This  case  holds:  "Where  a  debtor 
owns   a   house  and   three   lots,  contain- 


ing less  than  one  acre,  within  tbe  Itmlta 
of  a  city,  upon  which  be  reeldea  with  his 
family,  and  also  has  a  carpenter  ahop, 
which  be  afterwards  converted  into 
rooms,  which  herented  to  a  family,  bat  did 
not  lease  any  portion  of  tbe  ground,  but 
simply  gave  the  tenant  therigbtof  ingress 
and  egress  to  and  from  the  premises,  and 
reserved  tbe  basement  to  such  building 
for  his  own  use,  as  well  as  the  lot  upon 
which  tbe  building  was  situated,  held, 
that  the  whole  property  is  a  homentead, 
and,  as  such,  exempt  from  forced  sain  on 
execution."  The  reasons  given  for  that 
decision  control  this  case,  and  compel  us 
to  recommend  that  this  judgment  be  re- 
versed, with  Instructions  to  the  trial 
court  that  tbe  Judgments  are  not  liens  on 
the  homestead  of  Mrs.  Ayers. 

Feb  Ccriam.    It  is  so  ordered;  all  tbe 
Justices  concurring. 


(«  Kan.  Sn) 

Caldwell  et  «/.  v.  Alsop. 

(Supreme  Court  of  Kansas.    May  7,  ISSS.) 

FOBBCLOSUBI  OF  MORTOAOB  — LeASB  0»  I#Ajn>— 

Cbop  Rent— Assignment. 
An  owner  of  mortgacred  land  leased  the  same 
to  another,  and  reserved  as  rent  a  share  of  the  cropi 
Ue  was  in  defaaltin  the  payment  of  the  mortgage, 
and  insolvent.  After  derault  was  made,  and  after 
the  leasing  of  the  premises,  but  before  the  rent 
was  due,  be  sold  his  share  of  the  crop  rent  toons 
who  had  notice  of  the  mortgage  and  of  tbe  de- 
fault Aft3r  the  crop  had  fully  matured,  bat 
while  it  was  standiog  upon  the  land,  forecloBora 
proceedings  were  begun,  and  a  reoeiver  of  tbe 
land  appointed,  but  the  court  refused  to  anthor- 
{7«  the  receiver  to  take  possession  of  the  crt^ 
Held,  that  the  order  of  refusal  was  not  eirocr. 
{SyUabus  by  the  Court.) 

Error  to  district  court.  Clay  county;  B. 
B.  Spilman,  Judge. 

Action  by  William  W.  Caldwell  and  J. 
W.  Peterson  against  Richard  Alsop  to 
foreclose  a  mortgage  on  land.  The  pro- 
bate court  appointed  a  receiver  of  the  land 
and  the  crops  growing  thereon.  On  de- 
fendant's motion,  the  district  court  modi- 
fied the  order  of  the  probate  court,  and 
plalntlRs  bring  error.    Affirmed. 

F.  L.  WUHhws  and  Caldwell  &  Ellis,  for 
plaintiffs  in  error.  C.  C.  Colem»B,  tor  de- 
fendant In  error. 

Johnston,  J.      This     proceedins    was 
brought  to  reverse  an  order  of  the  Judge 
of  the  district  court  of  Clay  county  limit- 
ing the  powers  of  a  receiver  who  bad  pre- 
viouBly  been  appointed.    On  March  1.18S7, 
O.  R.  Sweeiey  and  wife  executed  a  mort- 
gage to  T.  W.   Marshall   upon  a  quarter 
Kectinn  of  land  in  Clay  county  to  secure 
the  payment  of    a    promissory    note  for 
92,000,  and  on  the  Bame  day  executed  a 
second  mortgage  to  Caldwell,   PeteniOD. 
and  Munford  to  secure  the  payment  of  a 
commission    note  for  $135.     Each  mort- 
gage provided   that,  if  default   was  made 
by  the  mortgagors  in  tbe  payment  of  In- 
terest or  any   Installment  of  the  debt,  tbe 
convej'ance  should  become  absolute,  and, 
at  the  option   of  the  legal  bolder  thereof, 
the  whole  of  the  debt  should  become  doe 
and  payable,  and  the  legal   holder  of  tlie 
note  should  be  entitled  to  the  immediats 
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poBsesalon  of  the  land,  "and  receive  tbe 
rents,  iHsaes,  and  profits  arisinK  there- 
from." Default  was  made  on  both  of  the 
DoteB,  and  an  action  waa  begun  bj  (Cald- 
well &  Peterson  to  roreclose  their  mort- 
gage, and  on  September  4, 1889,  upon  ap- 
plication of  plaintifTi!,  the  probate  Judge 
of  Clay  county  appointed  a  receiver  to 
take  charge  of  tbe  mortgaged  real  efltate, 
and  of  tbe  crops  then  standing  and  grow- 
ing thereon.  Afterwards,  and  on  Septem- 
ber 20,  1889,  a  motion  was  made  by  the 
defendant  to  set  aside  the  appointment 
of  the  receiver,  before  the  judge  of  tbe  dis- 
trict court,  who  made  the  following  find- 
ings of  fact:  "That  on  tbe  Ist  day  of 
March,  1889,  defendant,  O.  R.  Sweezey, 
was  tbe  owner  in  fee  simple  of  the  north- 
east quarter  of  section  two,  in  township 
ten  south,  of  range  three  east,  in  the  coun- 
ty of  Clay  and  state  of  Kansas;  that  on 
said  date  said  land  was  and  now  is  in- 
cumbered by  two  mortgages,  described  as 
follows :  One  mortgage  to  T.  W.  Marshall, 
on  which  there  Is  due  about  $2,360,  and 
one  mortgage  to  plaintlfls,  on  which  there 
is  due  about  f133;  that  the  state  and 
county  taxes,  amounting  to  about  $50, 
are  unpaid;  that  said  land  is  not  worth 
more  than  $3,000,  and  will  not  probably 
brlngroore  than  $2,000  if  sold  under  execu- 
tion for  cash;  that  before  abandoning  it 
they  leased  the  same  to  one  A.  J.  Daugh- 
erty,  defendant  herein ;  that  said  Daugh- 
erty  agreed  to  pay  and  deliver  to  said 
Sweezey  one  third  of  the  corn  and  other 
grain  grown  on  said  farm,  at  the  village 
of  Wakefield,  in  said  county  of  Clay,  as 
rent  therefor;  that  snld  Daugherty  plant- 
ed and  cultivated  on  said  land  in  the  year 
18<S9  about  sixty  acres  of  corn,  which  was 
standing  thereon,  but  fully  matured,  on 
tbe  3d  day  of  September,  1889,  at  the  time 
of  tbe  appointment  of  the  receiver  herein, 
and  one  third  part  thereof  was  and  is 
worth,  delivered  at  the  town  of  Wahe- 
field,  in  said  county  of  Clay,  at  least  $125; 
that  after  the  leasing  of  said  premises  to 
said  Daugherty  by  tbe  said  Sweezey,  to 
wit,  on  tbe  15th  day  of  April,  1889,  and 
after  default  had  been  made  in  the  pay- 
ment of  plaintiffs'  mortgage,  and  before 
said  rent  was  due,  said  Sweezey,  for  the 
consideration  of  three  hundred  and  seven- 
ty dollars,  sold  to  said  Alsop,  who  had  no- 
tire  of  said  mortgage  and  of  said  default 
before  making  said  purchase,  the  one  third 
of  the  crop  growing  ou  said  land  for  the 
year  1889,  being  the  rent  reserved  by  him 
from  said  Daugherty;  that  said  mortgage 
pledged  the  rents  and  profits  of  said  land 
for  the  payment  of  the  debt  hereby  se- 
cured; that  said  Alsop  had  not  collected 
said  rent  corn  so  due  him,  but  tbe  same  is 
still  in  tbe  bands  of  said  Daugherty,  and 
la  not  in  condition   to  be  harvested  and 


delivered  in  said  town  of  Wakefield." 
Upon  theae  facts  the  judge  of  the  district 
court  modified  the  former  order  of  the 
probate  Judge,  and  ordered  that  the  re- 
ceiver tal<e  no  control  over  any  portion  of 
the  crop,  nor  receive  tbe  same  into  bis 
possession.  The  plaintiffs  complain  of 
this  order,  but  without  Just  cause.  It 
will  be  observed  that  tbe  corn  was  fully 
matured,  and  had  been  sold  by  the  mort- 
gagor before  the  application  for  a  receiver 
was  made,  and  before  the  foreclosure  pro- 
ceedings had  been  commenced.  The  mort- 
gagees obtained  no  estate  in  the  mort- 
gaged lauds.  Under  our  statutes,  tbelr 
mortgage  was  a  mere  security  for  a  debt, 
and  tbe  mortgagor  was  entitled  to  tbe 
possession  and  use  of  the  premises,  and 
to  the  crops  grown  thereon,  until  his  right 
was  divested  by  appropriate  Judicial  pro- 
ceedings. The  title  to  tbe  innd  remained 
in  tbe  mortgagor,  and  bis  rigbt  to  con- 
trol and  dispose  of  tbe  annual  cropa  re- 
mained in  him,  at  least  until  the  receiver 
obtained  possession.  The  fact  that  the 
mortgage  delit  was  due,  and  that  tbe 
mortgagor  was  in  default,  did  not  of 
itself  divest  him  of  tbe  right  to  control 
and  dispose  of  thecrops.  Tbe  corn  grown 
OS  the  land  was  chattel  property,  which 
the  mortgagor  bad  a  right  to  sell,  and, 
having  sold  tbe  same  prior  to  the  ap- 
pointment of  tbe  receiver,  the  purchaser 
obtained  a  good  title.  The  case  of  BerVc- 
raan  v.  Silses.  35  Kan.  120, 10  Pac.  Rep.  592, 
is  cited  against  tbe  ruling  of  tbe  district 
Judge,  but  it  does  not  apply.  There  tbe 
mortgagor  planted  a  crop  of  corn  after  tbe 
foreclosure  of  the  mortgage,  and  it  was 
immature  and  growing  when  the  land 
waa  sold  pursuant  to  the  decree  of  fore- 
closure, and  it  was  held  that  the  crop 
passed  by  the  sale  to  the  purchaser.  Here 
no  steps  were  taken  by  the  mortgagees 
until  tbe  crop  bad  ripened,  and  had,  in 
legal  eflect,  been  severed  through  a  sale  by 
tbe  mortgagor.  If  no  transfer  of  the  crop 
bad  been  made,  and  the  receiver  bad  ob- 
tained possession  of  the  mortgaged  prem- 
ises while  tbe  crop  was  Immature  and 
growing  upon  the  land,  as  is  the  case  In 
some  of  the  authorities  cited  by  plaintiffs 
in  error,  other  considerations  would  arise; 
but,  under  tbe  facts  in  this  case,  we  think 
the  court  correctly  held  that  the  receiver 
was  not  entitled  to  the  possession  of  the 
crop  purchased  by  the  defendant  in  error. 
Hecht  V.  Dettman,  56  Iowa,  679,  7  N.  W. 
Rep.  495,  and  10  N.  W.  Rep.  241;  WooUey 
V.  Holt,  14  Bush,  788;  Hershey  v.  Metzgaf. 
90  Pa.  St.  217;  Backenstoss  v.  Stahler's 
Adm'rs,  33  Pa.  St.  251 ;  Pumer  v.  Piercy. 
4u  Md.  223;  Mulligan  v.  Newton,  16  Gray, 
211;  Wyckoff  v.  Scofleld,  98  N.  Y.  475. 
The  order  will  be  affirmed.  All  tbe  jU8tice» 
concurring. 


£nd  ov  Voluub  so. 
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